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CROSS-REFERENCES 

For  Matters  Relating  to  : 
Explosion  : 

As  Cause  of  Loss,  see  Fire  Insueancb. 
Master's  Duty  to  Guard  Against,  see  Master  and  Servant. 
Explosive : 

Judicial  ITotice  of,  see  Evidence. 
Keeping : 

As  Nuisance,  see  Nuisances. 

Breach  of  Condition  of  Policy,  see  Fire  Insurance. 
Use  of : 

For  Malicious  Injury,  see  Malicious  Mischief. 
In  Firearm,  see  Weapons. 
Gas,  see  Gas. 

Nuisance  Generally,  see  Nuisances. 
Steam,  see  Steam. 

I.  DEFINITION. 

An  "  explosive  "  may  be  defined  as  any  substance  by  whose  decomposition  or 
combustion  gas  is  generated  with  such  rapidity  that  it  can  be  used  for  blasting  or 
in  firearms.^ 

1.  Century   Diet.      And   see   Washburn    v.  tical   effect   by    explosion    or    a   pyrotechnic 

Miami  Valley  Ins.  Co.,  2  Fed.  633,  2  Flipp.  effect;    and    the    term    includes    fog-signals, 

664.     See  also  Hobbs  v.  Northern  Assur.  Co.,  fireworks,     fuses,     rockets,    percussion    caps, 

8  Ont.  343,  346.  detonators,    cartridges,    ammunition    of    all 

As  defined  by  statute,  the  term  "  explosive  "  descriptions,  and  every  adaptation  or  prepa- 
shall  be  understood  to  include  guncotton,  ration  of  an  explosive  as  defined  herein  (38 
nitroglycerine  or  any  compound  thereof,  and  Vict.  c.  17,  §  3,  subs.  1). 
any  fulminate,  or  any  substance  intended  to  Fog-signals  are  included  in  "  explosive 
be  used,  by  exploding  or  igniting  the  same,  preparation  or  composition "  within  the 
to  produce  a  force  to  propel  missiles  or  to  meaning  of  23  &  24  Vict.  c.  139. 
rend  apart  substances,  except  gunpowder  (1  "Explosive  compound,"  as  defined  by  stat- 
Mass.  Kev.  Laws  (1902),  p.  880,  c.  102,  ute,  includes  guncotton,  nitroglycerine,  or 
§  105),  gunpowder,  nitroglycerine,  dynamite,  any  other  compound  of  the  same;  any  ful- 
guncotton,  blasting  powders,  fulminate  of  minate,  or,  generally,  any  substance  intended 
mercury,  or  of  other  metals,  colored  fires,  to  be  used,  by  exploding  or  igniting  the 
and  every  other  substance,  whether  similar  same,  to  produce  a  force  to  propel  missiles 
to  those  described  herein  or  not,  used  or  or  to  rend  apart  substances,  except  gun- 
manufactured  with  a  view  to  produce  a  prao-  powder.     S.  C.  Civ.  Code    (1902),  §  2156. 
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II.  STATUTORY  AND  MUNICIPAL  REGULATIONS. 

In  many  jurisdictions  the  manufacture,  keeping,  or  sale  of  explosives  or  dan- 
gerously inflammable  materials  lias  been  greatly  restricted  or  otherwise  regulated 
either  by  direct  statutory  provisions  or  by  municipal  ordinances.^ 

III.  CRIMINAL  PROSECUTIONS.^ 

A.  In  General.  Whether  an  offense  growing  out  of  the  illegal  manufacture, 
sale,  etc.,  of  an  explosive  constitutes  a  misdemeanor*  or  a  felony^  depends  upon 
the  particular  statute  or  ordinance. 

B.  Sale  of  Oil  Below  Test.  Where  one  is  charged  with  selling  oil  in  viola- 
tion of  a  statute,  the  illegal  intent  heed  not  be  alleged  or  proved,  but  will  be  pre- 
sumed upon  proof  of  sale :  ^  nor  will  ignorance  of  the  law  excuse  defendant 
charged  with  this  offense;''  and  each  sale  is  a  distinct   offense,  and  a  convic- 


An  "explosive  substance,"  as  defined  by 
statute,  includes  any  materials  for  making 
any  explosive  substance;  also  any  apparatus, 
machine,  implement,  or  materials  used,  or 
intended  to  be  used,  or  adapted  for  causing, 
or  aiding  in  causing,  any  explosion  in  or 
with  any  explosive  substance ;  also  any  part 
of  any  such  apparatus,  machine,  or  imple- 
ment.    46  Vict.  c.  3,  §  9. 

8.  Alabama. —  Kinney  v.  Koopman,  116 
Ala.  310,  22  So.  593,  67  Am.  St.  Eep.  119,  37 
L.  R.  A.  497    and  note. 

Qeorgia. —  Anderson  v.  Savannah,  69  Ga. 
472;  Williams  v.  Augusta,  4  Ga.  509. 

Illinois. —  Hronek  v.  People,  134  111.  139, 
24  N.  E.  861,  23  Am.  St.  Eep.  652,  8  L.  R.  A. 
837;  Wright  v.  Chicago,  etc.,  R.  Co.,  27  111. 
App.  200. 

Kansas. —  National  Oil  Co.  v.  Rankin,  68 
Kan.  679,  75  Pac.  1013.     . 

Louisiana. —  Socola  v.  Chess-Carley  Co.,  39 
La.  Ann.  344,  1  So.  824. 

Maine. —  Wadsworth  v-.  Marshall,  88  Me. 
263,  34  Atl.  30,  32  L.  R.  A.  588. 

Massachusetts. —  Somerville  v.  Walker,  168 
Mass.  388,  47  N.  E.  127. 

New  Jersey. —  McAndrews  v.  CoUerd,  42 
N.  J.  L.  189,  36  Am.  Rep.  508. 

New  York. —  People  v.  Murray,  175  N.  Y. 
479,  67  N.  E.  1087  [affirming  76  N.  Y.  App. 
Div.  118,  78  N.  Y.  Suppl.  721  {reversing  37 
Misc.  687,  76  N.  Y.  Suppl.  373)];  Ricker  v. 
McDonald,  89  N.  Y.  App.  Div.  300,  85  N.  Y. 
Suppl.  825;  Foote  v.  New  York  Fire  Dept., 
5  Hill  99. 

Pennsylvania. —  Donahue  v.  Kelly,  181  Pa. 
St.  93,  37  Atl.  186,  59  Am.  St.  Rep.  632. 

Virginia. — Davenport  v.  Richmond  City,  81 
Va.  636,  59  Am.  Rep.  694. 

United  States. —  Hazard  Powder  Co.  v. 
Volger,  58  Fed.  152,  7  C.  C.  A.  130. 

Englamd. — Eliott  v.  Majendie,  L.  R.  7  Q.  B. 
429,  41  L.  J.  M.  C.  147,  26  L.  T.  Rep.  N.  S. 
504,  20  Wkly.  Rep.  721;  Webley  v.  Woolley, 
L.  R.  7  Q.  B.  61,  41  L.  J.  M.  C.  38,  25  L.  T. 
Rep.  N.  S.  629 ;  Bliss  v.  Lilley,  3  B.  &  S.  128, 
9  Jur.  N.  S.  410,  32  L.  J.  M.  C.  3,  7  L.  T. 
Rep.  N.  S.  319,  113  E.  C.  L.  128;  Biggs  v. 
Mitchell,  2  B.  &  S.  523,  8  Jur.  N.  S.  817,  31 
L.  J.  M.  C.  163,  6  L.  T.  Rep.  N.  S.  242,  10 
Wkly.  Rep.  559,  110  E.  C.  L.  523. 


See  23  Cent.  Dig.  tit.  "Explosives,''  §  1; 
and,  generally.  Municipal  Coepohations. 
See  also  cases  cited  infra,  note  53. 

The  validity  of  such  regulations  has  been 
sustained  as  being  reasonable  (Standard  Oil 
Co.  V.  Danville,  199  111.  50,  64  N.  E.  1110 
[.affirming  101  111.  App.  65])  and  as  being 
within  the  police  power  of  the  state  (People 
V.  Lichtman,  65  N.  Y.  App.  Div.  76,  72  N.  Y. 
Suppl.  511). 

3.  See,  generally,  Ceiminal  Law;  Indict- 
ments  AND   InFOBMATIONS. 

Possession  of  explosives  as  constituting  the 
offense  of  having  in  possession  burglaiious 
implements  see  Bueglakt,  6  Cyc.  239  note  3. 

4.  See  People  v.  Lichtman,  173  N.  Y.  63,  55 
N.  E.  854  [reversing  65  N.  Y.  App.  Div.  76, 
72  N.  Y.  Suppl.  511]. 

A  manufacturer  of  soda  water  in  the  base- 
ment of  a  tenement-house  used  carbonic  acid 
gas  in  the  process.  Such  gas  is  a  compressed 
gas,  but  there  was  no  evidence  that  it  was 
manufactured  on  the  premises,  and  none  to 
show  that  soda  water  is  an  explosive,  or  that 
its  manufacture  was  dangerous.  It  was  held 
not  to  support  a  conviction  under  N.  Y.  Pen. 
Code,  §  389,  before  the  amendment  by  Laws 
(1902),  c.  486,  prohibiting  the  manufacture  of 
compressed  gases  or  of  any  explosive  articles. 
People  V.  Lichtman,  173  N.  Y.  63,  55  N.  E. 
854  [reversing  65  N.  Y.  App.  Div.  76,  72 
N.  Y.  Suppl.  511]. 

5.  Thus  in  Illinois  the  improper  use  of  ex- 
plosives in  certain  ways  is  made  a  felony. 
Hronek  v.  People,  134  111.  139,  23  Am.  St. 
Rep.  652,  24  N.  E.  861,  8  L.  R.  A.  837,  hold- 
ing that  one  convicted  under  such  a  statute 
should  be  imprisoned  in  the  penitentiary. 

Indictable  nuisance  at  common  law. —  The 
careless  or  negligent  keeping  of  gunpowder 
in  large  quantities,  near  dwelling-houses,  or 
where  the  lives  of  persons  are  thereby  en- 
dangered, is  a  nuisance  at  common  law. 
Bradley  v.  People,  56  Barb.  (N.  Y.)  72; 
People  V.  Sands,  1  Johns.  (N.  Y.)  78,  3  Am. 
Dec.  296.  See,  generally.  Nuisances.  In 
such  a  case  the  indictment  should  allege  a 
careless  or  negligent  keeping.  People  i'. 
Sands,  1  Johns.   (N.  Y.)   78,  3  Am.  Dec.  296. 

6.  Downing  v.  State,  66  Ga.  160. 

7.  Downing  v.  State,  66  Ga.  160. 
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tion  for  selling  to  one  is  no  defense  in  a  prosecution  for  a  subsequent  sale  to 
another.' 

IV.  CIVIL  LIABILITY. 

A.  For  Iiyupies  From  Accidental  Explosions  —  l.  In  General.  Accidental 
explosions  incidental  to  the  negligent  or  illegal  handling,  storage,  or  use  of  explo- 
sives often  result  in  injuries  for  which  a  civil  liability  arises.' 

2.  Illegal  or  Negligent  Manufacture.  Liability  for  injuries  resulting  from 
the  explosion  of  explosives  manufactured  in  a  negligent  manner  or  manufactured 
in  violation  of  some  statute  or  ordinance  rests  upon  the  same  principles  as  liability 
for  such  injuries  where  explosives  are  illegally  or  negligently  stored  or  kept.'* 
Thus  the  manufacture  of  an  explosive  under  such  circumstances  or  in  such  places 
as  to  constitute  a  public  nuisance  will  authorize  a  recovery  by  any  one  injured  by 
an  explosion  of  such  explosives  without  proof  of  negligence  on  the  part  of  the 
manufacturer;"  but  in  the  absence  of  the  creation  of  such  a  nuisance  negli- 
gence on  the  part  of  the  manufacturer  must  be  shown  in  order  to  warrant  a 
recovery.''^ 

3.  Illegal  or  Negligent  Storage  or  Keeping  —  a.  Temporapy  Storage.  A 
regulation  prohibiting  tlie  storage  of  explosives  beyond  a  certain  amount  has  been 
held  to  be  violated,  even  though  the  storage  was  only  temporary  or  in  due  course 
of  transportation,'^  and  although  no  damage  resulted  therefrom.'* 

b.  Permanent  Storage.  If  the  erection  of  powder-houses  or  magazines,  or  the 
keeping  of  more  than  a  certain  amount  of  explosives  in  a  certain  locality,  be  in 
violation  of  an  ordinance,  the  courts  usually  declare  their  existence  to  be  a  nui- 
sance ; ''  but  where  their  maintenance  is  not  in  violation  of  some  law,  whether  or 


8.  Downing  v.  State,  66  Ga.  160. 

9.  See  infra,  IV,  A,  2  et  seq. 

Care  required  of  master  see  Master  and 
Servant. 

Injury  to  vessel  by  explosion  see  Ship- 
ping. 

10.  See  infra,  IV,  A,  3. 

11.  Huntington,  etc..  Land  Development 
Co.  r.  Phoenix  Powder  Mfg.  Co.,  40  W.  Va. 
711,  21  S.  E.  1037;  Wilson  v.  Phoenix  Powder 
Mfg.  Co.,  40  W.  Va.  413,  21  S.  E.  1035,  52 
Am.  St.  Rep.  890.  Compare  Benfleld.  v. 
Vacuum  Oil  Co.,  75  Hun  (N.  Y.)  209,  27 
N.  Y.  Suppl.  16 ;  Nichols  v.  Brush,  etc.,  Mfg. 
Co.,  53  Hun  (N.  Y.)  137,  6  N.  Y.  Suppl. 
601. 

12.  Cosulich  V.  Standard  Oil  Co.,  122  N.  Y. 
118,  25  N.  B.  259,  19  Am.  St.  Rep.  475. 
Compare  Favo  v.  Remington  Arms  Co.,  67 
N.  Y.  App.  Div.  414,  73  N.  Y.  Suppl.  788, 
holding  that  the  manufacturer  of  a  dangerous 
article  intended  for  use  is  liable  to  the  pur- 
chaser, at  least  for  damages  resulting  from 
his  negligence  in  using  defective  material  or 
from  want  of  proper  care  or  skill  in  the 
manufacture. 

The  manufacturer  must  exercise  a  certain 
degree  of  care  toward  all  persons.  Judsou  v. 
Giant  Powder  Co.,  107  Cal.  549,  40  Pac.  1020, 
48  Am.  St.  Rep.  146,  29  L.  R.  A.  718,  where 
it  is  said  that  the  duty  which  the  law  en- 
joins upon  such  a  manufacturer  and  the  duty 
enjoined  upon  all  other  persons  in  the  conduct 
of  their  business  differs  only  in  the  degree 
of  care  to  be  exercised. 

The  manufacturer  of  a  dangerous  explosive 
oil  who  sells  it  for  illuminating  purposes  is 
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responsible  to  any  person  injured  thereby. 
McKain  v.  Elkin,  27  Pittsb.  Leg.  J.  (Pa.) 
169. 

The  manufacturer  of  a  steam  boiler  which 
explodes  in  consequence  of  its  defective  con- 
struction and  injures  a  third  person  is  not 
liable  for  such  injuries  if  they  occurred  after 
the  boiler  had  been  completed  and  accepted 
by  the  employer.  Losee  v.  Clute,  51  N.  Y. 
494,  10  Am.  Rep.  638  [distinguishing  Thomas 
V.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455, 
and  explaining  Loop  v.  Litchfield,  42  N.  Y. 
351,  1  Am.  Rep.  513]. 

Where  a  company  selling  fireworks  does 
not  manufacture  a  certain  shell,  and  makes  a 
careful  examination  before  its  delivery,  from 
which  it  appears  that  it  is  in  perfect  con- 
dition, the  company  is  not  liable  for  an  in- 
jury caused  by  a  defect  therein.  Consolidated 
Fireworks  Co.  of  America  v.  Koehl,  190  111. 
145,  60  N.  B.  87   [reversing  92  111.  App.  8J. 

13.  Wright  V.  Chicago,  etc.,  R.  Co.,  27  111. 
App.  200;  Foote  v.  New  York  Fire  Dept.,  5 
Hill  (N.  Y.)  99.  Contra,  Biggs  v.  Mitchell, 
2  B.  &  S.  523,  8  Jur.  N.  S.  817,  31  L.  J.  M.  C. 
163,  6  L.  T.  Rep.  N.  S.  242,  10  Wkly.  Rep. 
559,  110  E.  C.  L.  523. 

14.  Foote  V.  New  York  Fire  Dept.,  5  Hill 
(N.  Y.)   99. 

15.  Laflin,  etc..  Powder  Co.  v.  Tearney,  131 
in.  322,  23  N.  B.  389,  19  Am.  St.  Rep.  34,  7 
L.  R.  A.  262;  Hazard  Powder  Co.  v.  Volger, 
58  Fed.  152,  7  C.  C.  A.  130.  See  also  Rieker 
V.  McDonald,  89  N.  Y.  App.  Div.  300,  85 
N.  Y.  Suppl.  825.  But  see  Fillo  v.  Jones,  2 
Abb.  Dec.  (N.  Y.)  121,  where  a  different 
view  seems  to  have  been  taken. 
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Tiot  they  will  be  declared  nuisances  depends  upon  their  structure,  proximity  to 
other  property,  and  other  attending  circumstances.^^ 

e.  Negligence  in  Keeping.  When  the  keeping  of  an  explosive  becomes  unlaw- 
ful a.ndper  se  a  nuisance,  one  is  liable  for  the  injuries  occasioned  by  an  explosion 
thereby,  regardless  of  the  degree  of  care  exercised  in  tlie  keeping  thereof  ; "  but 
when  the  attending  circumstances  are  such  that  the  keeping  cannot  be  said  to  be 
j)er  se  unlawful,  it  is  necessary,  in  order  to  authorize  a  recovery  for  injuries  caused 
by  their  explosion,  to  show  some  negligence  or  want  of  due  care,  upon  the  part 
of  the  party  keeping  them.'^ 

4.  Illegal  or  Negligent  Transportation" — a.  Notice  of  Dangerous  Charaetep. 
It  is  the  duty  of  one,  in  transporting  or  shipping  explosives,  to  give  notice  of 
their  dangerous  character  to  the  carrier ;  and  the  failure  to  perform  such  duty 
renders  him  liable  for  injuries  caused  by  a  resulting  explosion.^     It  is  not  incuni- 


16.  In  the  following  cases  they  were  so  de- 
clared : 

Alabama. —  Eudder  v.  Koopman,  116  Ala. 
3^2,  22  So.  601,  37  L.  R.  A.  489;  Kinney  v. 
Koopman,  116  Ala.  310,  22  So.  593,  67  Am. 
St.  Rep.  119,  37  L.  R.  A.  497. 

New  Jersey. — -McAndrews  v.  Collerd,  42 
N.  J.  L.  189,  36  Am.  Rep.  508. 

New  Yorfc.— Eeilly  v.  Erie  E.  Co.,  177 
N.  Y.  547,  69  N.  E.  1130  [affirming  72  N.  Y. 
App.  Div.  476,  76  N.  Y.  Suppl.  620].  But 
see  Heeg  v.  Licht,  16  Hun  257 ;  Myers  v. 
Malcolm,  6  Hill  292,  41  Am.  Dec.  744. 

Pennsylvania. —  Wier's  Appeal,  74  Pa.  St. 
230. 

South  Carolina. — Emory  v.  Hazard  Powder 
Co.,  22  S.  C.  476,  53  Am.  Eep.  730. 

Tennessee. —  Cheatham  v.  Shearon,  1  Swan 
213,  55  Am.  Dec.  734. 

Texas. —  Ft.  Worth,  etc.,  R.  Co.  v.  Beau- 
champ,  95  Tex.  496,  68  S.  W.  502,  93  Am. 
St.  Rep.  864;  Comminge  v.  Stevenson,  76 
Tex..  642,  13  S.  W.  556. 

Washington. — Nelson  v.  McLellan,  31  Wash. 
208,  71  Pac.  747,  96  Am.  St.  Rep.  902,  60 
L.  R.  A.  793. 

West  Virginia. — Wilson  v.  Phoenix  Powder 
Mfg.  Co.,  40  W.  Va.  413,  21  S.  E.  1035,  52 
Am.  St.  Eep.  890  [criticising  People  v. 
Sands,  1  Johns.   (N.  Y.)   78,  3  Am.  Dec.  296]. 

England. —  Rex  v.  Taylor,  2  Str.   1167. 

See  23  Cent.  Dig.  tit.  "Explosives,"  §  3 
€t  seq.  But  compare  Georgetown  Telephone 
Co.  V.  McCullough,  80  S.  W.  782,  26  Ky.  L. 
Rep.  72. 

The  keeping  of  powder  by  a  manufacturer 
of  fuse  is  not  necessarily  a  nuisance,  so  as  to 
make  it  liable  for  an  explosion  thereof;  but  the 
business  when  commenced  having  been  located 
in  a  proper  plac.e,  and  having  been  carried  on 
with  care,  and  the  explosion  having  been 
caused  by  a  stranger  going  into  the  magazine 
and  wilfully  blowing  it  up,  the  manufacturer 
is  not  liable.  Kleebauer  v.  Western  Fuse,  etc., 
Co.,  138  Cal.  497,  71  Pac.  617,  94  Am.  St. 
Eep.  62,  (1902)  69  Pac.  246,  60  L.  R.  A.  377. 

17.  Illinois. —  Laflin,  etc..  Powder  Co.  v. 
Tearney,  131  111.  322,  23  N.  E.  389,  19  Am. 
St.  Rep.  34,  7  L.  R.  A.  262. 

New  Jersey. —  McAndrews  v.  Collerd,  42 
N.  J.  L.  189,  36  Am.  Rep.  508. 

Neic  York. —  Prussak  i\  Hutton,  30  N.  Y. 
App.  Div.  66,  51  N.  Y.  Suppl.  761;   Louns- 


bury  V.  Foss,  80  Hun  296,  30  N.  Y.  Suppl.  89; 
Myers  v.  Malcolm,  6  Hill  292,  41  Am.  Deo. 
744. 

Ohio. —  St.  Marys'  Woolen  Mfg.  Co.  v. 
Bradford  Glycerine  Co.,  14  Ohio  Cir.  Ct.  522. 

Tennessee. —  Cheatham  v.  Shearon,  1  Swan 
213,  55  Am.  Deo.  734. 

West  Virginia. —  Wilson  v.  Phoenix  Powder 
Mfg.  Co.,  40  W.  Va.  413,  21  S.  E.  1035,  52 
Am.  St.  Eep.  890. 

United  States. —  Hazard  Powder  Co..  v. 
Volger,  58  Fed.  152,  7  C.  C.  A.  130. 

See  23  Cent.  Dig.  tit.  "Explosives,"  §  3 
et  seq. 

Negligence  per  se. —  To  put  a  number  of 
slaves  into  a  room  to  cook,  eat,  and  sleep, 
with  an  open  keg  of  powder  under  their  sleep- 
ing bunk,  unknown  to  them,  is  negligence,  and 
subjects  the  negligent  bailee  to  damages  for 
an  injury  to  the  slaves  by  reason  of  the  ex- 
plosion of  the  powdeT.  Allison  v.  Western 
North  Carolina  E.  Co.,  64  N.  C.  382. 

18.  Collins  V.  Alabama  Great  Southern  R. 
Co.,  104  Ala.  390,  16  So.  140;  Cook  v.  Ander- 
son, 85  Ala.  99,  4  So.  713;  Lee  v.  Vacuum 
Oil  Co.,  54  Hun  (N.  Y.)  156,  7  N.  Y.  Suppl. 
426;  Heeg  v.  Licht,  16  Hun  (N.  Y.)  257; 
People  V.  Sands,  1  Johns.  (N.  Y.)  78,  3  Am. 
Dec.  296.  See  also  Clarkin  v.  Biwabik-Bes- 
semer  Co.,  65  Minn.  483,  67  N.  W.  1020. 

Liability  of  landlord  where  a  child  of  ten- 
ant is  injured  by  explosives  so  stored  as  to 
be  within  his  reach  see  Powers  v.  Harlow,  53 
Mich.  507,  19  N.  W.  257,  51  Am.  Rep.  154. 

Where  defendant  purchased  a  house  in 
which  dynamite  was  stored  but  did  not  know 
that  the  dynamite  was  there,  and  nailed  up 
the  windows  and  locked  the  house  so  as  to 
keep  children  out  of  it,  he  is  not  liable  for 
injury  to  a  trespassing  child,  who  climbed 
into  the  house  through  a  window  and  while 
playing  with  the  dynamite  was  injured  by  its 
explosion.  Ball  v.  Middlesborough  Town,  etc., 
Co.,  68  S.  W.  6,  24  Ky.  L.  Rep.  114. 

19.  Carriers'  obligation  with  respect  to 
transportation  of  explosives  see  Carriers,  6 
Cyc.  372. 

20.  Boston,  etc.,  R.  Co.  v.  Shanly,  107  Mass. 
568 ;  Barney  v.  Burnstenbinder,  64  Barb. 
(N.  Y'.)  212;  Parrott  v.  Wells,  15  Wall. 
(U.  S.)  524,  21  L.  ed.  206. 

When  carrier  has  notice. —  If  the   shipper 
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bent  upon  a  carrier  to  require  information  as  to  the  character  of  a  package  before 
carrying  the  same.^' 

b.  Degree  of  Care  Required.  It  is  said  that  the  same  degree  of  care  is 
reqnii-ed  of  those  transporting  explosives  or  combustible  oils  as  is  exercised  by 
merchants  and  those  handling  theni,^^  which  means  only  that  considering  the  risk 
run  as  many  precautions  must  be  taken  as  would  be  taken  by  men  of  ordinary 
prudence.^  But  if  a  carrier  be  uninformed  as  to  the  dangerous  character  of  an 
explosive  package,  it  is  not  negligence  to  handle  it  as  similar  looking  packages 
are  handled.^ 

5.  Illegal  or  Negligent  Sale  —  a.  Notice  of  Dangerous  Character.  There  is 
an  implied  duty  on  tlie  part  of  one  who  sells  explosives  to  give  notice  of  their 
dangerous  character,^  which  duty  is  sometimes  expressly  enjoined  by  statute.^ 


and  carrier  enter  into  an  agreement  by  -which 
the  explosive  is  to  be  shipped  under  some 
other  than  its  real  name,  and  it  is  so  shipped 
with  nothing  to  indicate  to  the  employees  of 
the  carrier  its  dangerous  nature,  and  injury 
to  an  employee  results,  the  shipper  is  liable, 
regardless  of  the  agreement  with  the  carrier. 
Standard  Oil  Co.  v.  Tierney,  92  Ky.  367,  17 
S.  W.  1025,  13  Ky.  L.  Eep.  626,  36  Am.  St. 
Kep.  595,  14  L.  R.  A.  677. 

21.  Parrott  v.  Wells,  15  Wall.  (U.  S.) 
524,  21  L.  ed.  206. 

22.  Henry  v.  Cleveland,  etc.,  R.  Co.,  67 
Fed.  426. 

Gas  naphtha,  being  a  dangerous  article,  a 
company  shipping  a  tank  of  it  to  a  city  was 
liable  for  the  death  of  a  city  employee, 
caused,  while  attempting  to  unload  the  tank, 
by  the  negligent  manner  in  which  said  com- 
pany had  closed  the  discharge  pipe  of  the 
tank.  Standard  Oil  Co.  v.  Wakefield,  102 
Va.  824,  47  S.  E.  830,  66  L.  R.  A.  792. 

23.  Furth  v.  Foster,  7  Rob.  (N.  Y.)  484. 
See  also  Walker  v.  Chicago,  etc.,  R.  Co.,  71 
Iowa  658,  33  N.  W.  224;  Foley  v.  Chicago, 
etc.,  R.  Co.,  48  Mich.  622,  12  N.  W.  879,  4.2 
Am.  Rep.  481. 

Where  a  railroad  company  after  a  collision 
with  an  oil  train,  whereby  some  of  the  tanks 
Of  oil  were  set  on  fire,  neglects  for  two  hours 
to  remove  the  remaining  ears,  whereby  they 
are  subsequently  ignited  and  explode,  they 
are  liable  to  one  injured  by  such  explosion. 
Henry  v.  Cleveland,  etc.,  R.  Co.,  67  Fed.  426. 

Where  a  railroad  company,  by  failing  to 
use  ordinary  care,  allows  a  car  of  explosives 
to  be  unnecessarily  or  unreasonably  delayed 
at  a  station,  or  fails  to  use  ordinary  care  in 
keeping  or  caring  for  such  car,  it  creates  a 
nuisance  rendering  the  company  liable  for 
damages  resulting  to  adjacent  property  from 
an  explosion  thereof.  Ft.  Worth,  etc.,  R.  Co. 
XI.  Beauchamp,  (Tex.  Supp.  1902)  68  S.  W. 
502. 

24.  Parrott  f.  Wells,  15  Wall.  (U.  S.)  524, 
21  L.  ed.  206. 

25.  Barney  v.  Burnstenbinder,  64  Barb. 
(N.  Y.)  212,  7  Lans.  (N.  Y.)  210. 

Where  the  common  law  imposed  on  the 
vendor  of  eighty-seven-degree  gasoline,  which 
was  not  in  common  use,  and  was  inherently 
dangerous,  the  duty  of  notifying  and  warning 
purchasers  of  such  quality,  the  fact  that  the 
Bale  or  manner  of  delivery  of  such  article  was 
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not  prohibited  or  regulated  by  statute  did  not 
affect  the  rights  of  plaintiffs  to  recover  of  the 
seller  of  such  gasoline  for  the  death  of  their 
son  from  an  explosion  of  the  gas  from  the 
gasoline,  while  in  the  employ  of  the  purchaser 
thereof.  Waters  Pierce  Oil  Co.  v.  Davis,  24 
Tex.  Civ.  App.  508,  60  S.  W.  453. 

Liability  for  misrepresenting  the  nature  of 
an  explosive  sold  to  plaintiff  see  Smith  v. 
Clarke  Hardware  Co.,  100  Ga.  163,  28  S.  E. 
73,  39  L.  R.  A.  607. 

Responsibility  of  a  manufacturer  attaches 
from  his  putting  a  dangerous  illuminating 
oil  on  the  market  and  holding  it  out  as  safe 
to  be  used  for  illuminating  purposes.  Elkins 
V.  McKean,  79  Pa.  St.  493. 

Where  plaintiff  purchased  a  siphon  of  selt- 
zer water,  manufactured  by  a  third  party, 
and  filled  in  the  usual  manner,  he  cannot  re- 
cover of  the  vendor  for  injuries  received  from 
an  explosion  of  such  siphon,  where  there  is 
no  other  evidence  of  negligence  on  the  part  of 
the  vendor  than  the  explosion  itself.  Glaser 
V.  Seitz,  35  Misc.  (N.  Y.)  341,  71  N.  Y.  Suppl. 
942. 

Kan.  Gen.  St.  (1901)  c.  72a,  gives  a  right 
of  action  against  the  seller  of  oil  for  damages 
sustained  by  an  explosion  only  when  the  oil 
was  sold  without  having  been  properly  tested. 
National  Oil  Co.  v.  Rankin,  68  Kan.  679,  75 
Pac.  1013. 

26.  Socola  V.  Chess-Carley  Co.,  39  Laj  Ann. 
344,  1  So.  824. 

Under  Iowa  Code,  §  2505,  providing  that  no 
gasoline  shall  be  sold  unless  the  vessel  con- 
taining it  has  been  marked  "  gasoline,"  a. 
seller's  failure  to  label  a  jug  containing  gas- 
oline in  the  manner  required  constitutes  neg- 
ligence per  se,  so  as  to  render  the  seller  liable 
for  injuries  sustained  by  a  daughter  of  the 
purchaser,  who  uses  the  gasoline  to  start  a 
fire  under  the  belief  that  it  is  coal  oil.  Ivea 
V.  Welden,  114  Iowa  476,  87  N.  W.  408,  89 
Am.  St.  Rep.  379,  54  L.  R.  A.  854. 

Sufficiency  of  notice. —  It  has  been  held 
that  if  the  difference  in  the  dangerous  char- 
acter or  use  of  two  explosive  fiuids  be 
scarcely  perceptible,  it  would  not  be  action- 
able deception,  in  filling  an  order,  for  one  to 
substitute  the  other,  although  branded  as  the 
article  ordered.  Socola  v.  Chess-Carley  Co., 
39  La.  Ann.  344,  1  So.  824. 

Constructive  notice. —  Neither  the  retail 
dealer  in  illuminating  oils,  nor  the  purchaser 
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b.  Liability  to  Subsequent  Vendees.  Where  one  sells  oil  in  violation  of  a  stat- 
ute, his  liability  is  not  coniined  to  the  immediate  vendee,  but  extends  to  subse- 
quent purchasers.^ 

e.  Selling  to  Infant,  If  one  sells  gunpowder  or  other  explosives  to  children, 
or  to  others  whom  he  knows  to  be  incapable  of  taking  proper  care  of  them,  lie  is 
liable  for  injuries  resulting  from  their  improper  use  by  such  persons.^ 

6.  Illegal  or  Negligent  Use.  One  whose  business  requires  the  use  of  explo- 
sives must  use  such  care  and  caution  in  handling  or  guarding  them  as  prudent 
and  careful  persons  whose  business  requires  the  use  of  such  explosives  ordinarily 
exercise.^^ 

B.  For  Injuries  From  Blasting — i.  General  Rule  of  Liability.  It  may  be 
said  to  be  the  rule  that  one  who  in  blasting  upon  his  premises  casts  rocks  or  other 
debris  upon  the  land  of  another  is  liable  for  such  invasion,  regardless  of  the 
degree  of  care  or  skill  used  in  doing  the  work.^" 

2.  Limitations  of  Rule*'  —  a.  Injuries  by  Vibrations.  The  courts  in  some 
cases  recognize  a  distinction  between  an  injury  caused  by  blasting  debris  dii'ectly 
upon  the  property  of  another,  and  by  injuring  it  from  vibrations  in  the  air  or 


from  him  is  chargeable,  as  a,  matter  of  law, 
with  knowledge  that  naphtha  is  highly  explo- 
sive, in  such  sense  as  to  relieve  the  original 
seller  from  liability.  Wellington  v.  Downer 
Kerosene  Oil  Co.,  104  Mass.  64. 

27.  Wellington  v.  Downer  Kerosene  Oil  Co., 
104  Mass.  64;  Elkins  v.  McKean,  79  Pa.  St. 
493. 

28.  Binford  v.  Johnston,  82  Ind.  426,  42 
Am.  Rep.  508 ;  Carter  v.  Towne,  98  Mass.  567, 
96  Am.  Dec.  682. 

29.  Lanza  t'.  Le  Grand  Quarry  Co.,  124 
Iowa  659,  100  N.  W.  488,  holding,  however, 
that  the  care  required  of  persons  whose  busi- 
ness requires  the  use  of  dynamite  is  greater 
than  that  required  with  respect  to  the  use  of 
less  dangerous  explosives.  Compare  Makins 
V.  Piggott,  29  Can.  Supreme  Ct.  188,  where 
the  explosive  was  negligently  left  within  the 
reach  of  a  child  who  in  handling  it  was  in- 
jured by  its  explosion. 

Illustration. —  A  defendant,  sued  for  hav- 
ing accidentally  exploded  a  blast  of  dynamite 
by  hammering  on  an  adjacent  rock,  is  •  not 
chargeable  with  negligence  in  not  having  first 
examined  the  ledge  of  rock  to  see  whether 
another  blast,  which  had  exploded  six  feet 
away,  scattering  debris,  had  not  produced  a 
fissure  in  the  rock  leading  into  the  hole 
drilled  for  the  unexploded  blast,  and  also 
loosened  the  rock  adjacent  thereto,  so  as  to 
make  his  hammering  the  possible  occasion  of 
the  second  explosion.     Murphv  v.  Hallinan, 

93  N.  Y.  App.  Div.  48,  86  N".  Y.  Suppl.  927. 

30.  California. —  Munro  v.  Pacific  Coast 
Dredging,  etc..  Co.,  84  Cal.  515,  24  Pac.  303, 
18  Am.  St.  Eep.  248. 

Colorado.— G.  B.  &  L.  R.  Co.  v.  Eagles,  9 
Colo.  544,  13  Pac.  696. 

Illinois. —  Fitz  Simons,  etc.,  Co.  v.  Braun, 

94  111.  App.  533. 

Maryland. —  Scott  v.  Bay,  3  Md.  431. 

Neto  Jersey. —  McAndrews  v.  Collerd,  42 
N.  J.  L.  189,  36  Am.  Rep.  508. 

New  Yorh. —  St.  Peter  ■;;.  Denison,  58  N,  Y. 
416,  17  Am.  Rep.  258;  Tremain  v.  Cohoes 
Co.,  2  N.  Y.  163,  51  Am.  Dec.  284;  Hay  v. 


Cohoes  Co.,  2  N.  Y.  159,  51  Am.  Dec.  279; 
Gourdier  v.  Cormack,  2  E.  D.  Smith  200. 

OWo.— Tiffin  V.  McCormick,  34  Ohio  St. 
638,  32  Am.  Rep.  408;  Carman  v.  Steuben- 
ville,  etc.,  R.  Co.,  4  Ohio  St.  399. 

See  23  Cent.  Dig.  tit.  "■Explosives,"  §  9. 

But  compare  Klepsch  v.  Donald,  4  Wash. 
436,  30  Pac.  991,  31  Am.  St.  Rep.  936,  where, 
although  this  doctrine  was  not  repudiated, 
the  circumstances  of  the  case  took  it  without 
the  rule. 

Reason  for  rule. —  In  Hay  v.  Cohoes  Co.,  2 
N.  Y.  159,  161,  15  Am.  Dec.  279,  the  court, 
per  Gardiner,  J.,  said:  "  It  is  better  that  one 
man  should  surrender  a  particular  use  of  his 
land,  than  that  another  should  be  deprived 
of  the  beneficial  use  of  his  property  alto- 
gether, which  might  be  the  consequence  if 
the  privilege  of  the  former  should  be  wholly 
unrestricted.  ...  If  the  defendants  in  ex- 
cavating their  canal,  in  itself  a  lawful  use 
of  their  land,  could,  in  the  manner  mentioned 
by  the  witnesses,  demolish  the  stoop  of  the 
plaintiff  with  impunity,  they  might,  for  the 
same  purpose,  on  the  exercise  of  reasonable 
care,  demolish  his  house,  and  thus  deprive 
him  of  all  use  of  his  property."  In  G.  B.  & 
L.  R.  Co.  V.  Eagles,  9  Colo.  544,  546,  13  Pac. 
696,  the  court  said :  "  In  general,  if  a  volun- 
tary act,  lawful  in  itself,  may  naturally  re- 
sult in  the  injury  of  another,  or  the  viola- 
tion of  his  legal  rights,  the  actor  must  at  his 
peril  see  to  it  that  such  injury  or  such  viola- 
tion does  not  follow,  or  he  must  expect  to 
respond  in  damages  therefor;  and  this  is  true 
regardless  of  the  motive  or  the  degree  of  care 
with  which  the  act  is  performed." 

While  a  contractor  may  lawfully  blast 
rocks  in  a  right  of  way,  he  cannot  throw 
the  rocks  on  persons  rightfully  occupying  or 
using  neighboring  property.  Cary  v.  Morri- 
son, 129  Fed.  177,  63  C.  C.  A.  267,  65  L.  R.  A. 
659. 

31.  Where  damages  have  been  assessed  for 
right  of  way  for  a  railroad  a  limitation  of 
the  rule  arises.  See  Eminent  Domain,  15 
Cyc.  543. 
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earth,  caused  by  the  blast,  holding  that  in  the  latter  case  it  is  necessary,  to  recover 
for  the  injury,  to  show  that  the  work  was  done  negligently  or  carelessly.^ 

b.  Blasting  In  Mine.  One  cannot,  while  lawfully  blasting  in  a  mine,  in  the 
absence  of  negligence,  be  held  liable  for  injuries  to  property  upon  the  surface,  so 
long  as  the  laud  in  its  natural  state  he  not  disturbed.^' 

3.  Blasting  in  Cities.  Where  one,  in  doing  certain  blasting  within  the  limits 
of  a  city,  injures  property  of  another,  the  fact  that  the  former  has  fully  complied 
with  the  regulations  of  the  city  authorities  as  to  the  manner  in  which  the  blast- 
ing should  be  done  will  not  relieve  him  of  liability  if  the  blasting  was  done  with- 
out due  care.** 

4.  Blasting  Near  Highways.  It  has  been  held  that  where  one  is  injured  by 
falling  stones  or  other  debris,  caused  by  blasting,  while  traveling  upon  the  high- 
way, tbe  persons  conducting  the  work  are  liable  therefor,  regardless  of  the  care 
used  in  its  prosecution  and  a  recovery  cannot  be  defeated  by  the  fact  that  there 
was  no  negligence  in  the  prosecution  of  the  work;^  in  some  jurisdictions,  how- 


32.  Simon  v.  Henry,  62  N.  J.  L.  486,  41 
Atl.  692;  French  v.  Vix,  143  N.  Y.  90,  37 
N.  E.  612  [affirming  2  Misc.  312,  21  N.  Y. 
Suppl.  1016,  30  Abb.  N.  Cas.  158] ;  Booth  v. 
Rome,  etc.,  R.  Co.,  140  N.  Y.  267,  35  N.  E. 
592,  37  Am.  St.  Rep.  552,  24  L.  R.  A.,  105; 
Benner  v.  Atlantic  Dredging  Co.,  134  N.  Y. 
156,  31  N.  E.  328,  30  Am.  St.  Rep.  649,  17 
L.  R.  A.  220 ;  Holland  House  Co.  v.  Baird,  49 
N.  Y.  App.  Div.  180,  63  N.  Y.  Suppl.  73; 
Newell  V.  Woolfolk,  91  Hun  (N.  Y.)  211,  36 
N.  Y.  Suppl.  327.  Contra,  Colton  v.  Onder- 
donk,  69  Cal.  155,  10  Pac.  395,  58  Am.  Rep. 
556;  Fitzsimona  v.  Braun,  199  III.  390,  65 
N.  E.  249  iaffirming  94  111.  App.  533]  ;  Mor- 
gan V.  Bowers,  17  N.  Y.  Suppl.  22,  where  it  is 
said  that  blasting  with  an  explosive  so  power- 
ful as  to  injure  the  property  of  adjoining 
owners  by  atmospheric  concussions  creates  a 
nuisance,  and  liability  attaches  therefor. 

Reason  for  limitation. —  The  maxim  "  Sio 
utero  tuo  ut  alienum  non  Imdas "  does  not 
prevent  an  owner  of  property  from  making 
proper  use  thereof,  although  such  use  may 
inflict  damages  upon  his  neighbor ;  the  real 
meaning  of  the  rule  is  that  a  person  may  not 
use  his  own  property  to  the  injury  of  any 
legal  right  of  another.  Newell  v.  Woolfolk, 
91  Hun  (N.  Y.)  211,  36  N.  Y.  Suppl.  327. 
In  Benner  v.  Atlantic  Dredging  Co.,  134 
N.  Y.  156,  162,  31  N.  E.  328,  30  Am.  St.  Rep. 
649,  17  L.  R.  A.  220,  the  court  said:  "One 
cannot  confine  the  vibration  of  the  earth  or 
air  within  inclosed  limits,  and  hence  it  must 
follow  that  if  in  any  given  case  they  are 
rightfully  caused,  their  extension  to  their 
ultimate  and  natural  limits  cannot  be  un- 
lawful, and  the  consequential  injury,  if  any, 
must  be  remediless."  While  in  Booth  v. 
Rome,  etc.,  R.  Co.,  140  N.  Y.  267,  278,  35 
N.  E.  592,  37  Am.  St.  Rep.  552,  24  L.  R.  A. 
105,  the  court  reason  thus :  "  May  the  man 
who  has  first  built  a  store  or  warehouse  or 
dwelling  on  his  lot  and  has  blasted  the  rock 
for  a  basement  or  cellar,  prevent  his  neighbor 
from  doing  the  same  thing  when  he  comes 
to  build  on  his  lot  adjoining,  on  the  ground 
that  by  so  doing  his  own  structure  will  be  in- . 
jured?  Such  a  rule  would  enable  the  first 
occupant  to  control  the  uses  of  the  adjoining 

[IV,  B.  2,  a] 


property,  to  the  serious  injury  of  the  owner, 
and  prevent  or  tend  to  prevent  the  improve- 
ment of  property." 

33.  Marvin  f.  Brewster  Iron  Min.  Co.,  55 
N.  Y.  538,  14  Am.  Rep.  322. 

Blasting  on  government  land. — Contractors, 
making  rock  excavations  on  government 
property  for  river  improvements,  are  to  be 
considered,  so  far  as  their  duty  to  avoid  in- 
juring third  persons  is  concerned,  as  owners 
of  the  premises.     Smith  v.  Day,  86  Fed.  62. 

34.  Georgia  Cent.  R.  Co.  v.  Bernstein,  113 
Ga.  175,  38  S.  E.  394.  Compare  Holland 
House  Co.  V.  Baird,  169  N.  Y.  136,  62  N.  E. 
149  [reversing  49  N.  Y.  App.  Div.  180,  63 
N.  Y.  Suppl.  73],  where  plaintiff  sued  to  re- 
cover for  injuries  to  a  vault  of  a  building 
constructed  under  a  sidewalk,  alleged  to  have 
been  caused  by  negligence  of  defendant  in, 
blasting  while  constructing  a  trench  in  front 
of  the  building  under  a  municipal  contract 
providing  that  Aalasting  should  be  conducted 
in  conformity  with  the  city  ordinances. 
There  was  no  evidence  showing  negligence,  or 
that  the  injury  to  the  building  did  not 
naturally  result  from  the  blasting  in  connec- 
tion with  some  weakness  in  the  construction 
of  the  building.  It  was  held  that  a  nonsuit 
was  properly  granted. 

A  subcontractoi  engaged  in  excavating  for 
the  rapid  transit  subway  in  New  York  city 
drilled  holes  for  blasting  within  a  foot  of  a 
water-pipe,  and  nearer  to  the  pipe  than  the 
rules  of  the  water  department  permitted,  and 
exploded  in  the  holes  a  quantity  of  dynamite, 
without  turning  off  the  water  or  protecting 
the  pipe  in  any  way.  The  rock  which  was 
blasted  could  have  been  removed  by  breaking 
it  with  a  hammer  without  injury  to  the  pipe. 
It  was  held  that  he  was  guilty  of  negligence 
making  him  liable  for  the  damages  sustained 
by  reason  of  the  breaking  of  the  pipe,  thereby 
permitting  water  to  escape  therefrom  and  to 
flow  on  to  the  premises  of  another.  Wheeler 
V.  Norton,  92  N.  Y.  App.  Div.  368,  80  N.  Y. 
Suppl.  1095  [affirming  84  N.  Y.  Suppl.  524]. 

35.  Wright  V.  Compton,  53  Ind.  337 ;  Sul- 
livan V.  Dunham,  161  N.  Y.  290,  55  N.  E.  923, 
76  Am.  St.  Rep.  274,  47  L.  R.  A.  715. 

Season. —  In  Sullivan  v.  Dunham,  161  N.  Y, 
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ever,  the  person  engaged  in  blasting  is  liable  only  for  injuries  resulting  from 
negligence.^* 

5.  Blasting  by  Independent  Contractor."  The  liability  of  a  principal  for  the 
negligence  of  an  independent  contractor  cannot  be  said  to  be  settled.  By  the 
weight  of  authority  it  seems  that  he  is  not  liable,  although  the  work  to  be  done 
is  intrinsically  dangerous,  so  long  as  no  negligence  can  be  imputed  to  him  in 
employing  such  contractor,  and  the  work  itself  be  lawful,  and  will  not  necessarily 
result  in  injury  to  another.^  In  some  jurisdictions  where  the  work  is  done  as 
contemplated  he  is  liable  as  a  joint  wrong-doer ;  ^'  so  also  is  he  liable  if  he  contracts 
with  one  whom  he  knows  to  be  in  the  habit  of  blasting  in  violation  of  an  ordinance.*" 

6.  Observance  of  Precautions  —  a.  Coveping  of  Blast.  It  is  a  duty  of  those 
blasting  in  dangerous  places  to  restrict  within  safe  limits  the  flight  of  blasted  rocks 
by  properly  covering  the  blast;*'  and  in  some  jurisdictions  this  duty  is  expressly 
imposed  by  ordinance,**  a  failure  to  comply  with  which  is  evidence  of  negligence.** 


290,  300,  55  N.  E.  923,  76  Am.  St.  Eep.  274, 
47  L.  E.  A.  715,  plaintiff's  intestate,  while 
walking  along  the  highway,  was  killed  by  a 
falling  stump,  as  the  result  of  a  blast  in  an 
adjoining  field.  The  court,  in  holding  de- 
fendant liable  regardless  of  negligence,  said: 
"  [This  doctrine]  rests  upon  the  principle, 
founded  in  public  policy,  that  the  safety  of 
property  generally  is  superior  in  right  to  a 
particular  use  of  a.  single  piece  of  property 
by  its  owner.  ...  It  makes  human  life 
safer  by  tending  to  prevent  a'  landowner  from 
casting,  either  with  or  without  negligence,  a 
part  of  his  land  upon  the  person  of  one  who 
is  where  he  has  a  right  to  be.  .  .  .  The  pub- 
lic travel  must  not  be  endangered  to  accom- 
modate the  private  rights  of  individuals." 

36.  Mills  V.  Wilmington  City  R.  Co.,  1 
Marv.  (Del.)  269,  40  Atl.  1114,  where  it  is 
held  that  plaintiff's  right  to  recover  de- 
pends upon  proof  of  the  negligence  of  de- 
fendant. See  also  Beauchamp  v.  Saginaw 
Min.  Co.,  50  Mich.  163,  15  N.  W.  65,  45  Am. 
Rep.  35. 

.37.  Independent  contractor  generally  see 
Master  and  Servant. 

38.  Missouri. —  Blumb  v.  Kansas  City,  84 
Mo.   112,  54  Am.  Eep.  87. 

'New  Hampshire. —  Carter  v.  Berlin  Mills, 
58  N.  H.  52,  42  Am.  Rep.  572. 

New  Jersey. —  Cuff  v.  Newark,  etc.,  R.  Co., 
35  N.  J.  L.  17,  10  Am.  Rep.  205. 

New  Yorfc.— French  v.  Vix,  143  N.  Y.  90, 
37  N.  E.  612  [affirming  2  Misc.  312,  21  N.  Y. 
Suppl.  1016,  30  Abb.  N.  Gas.  158] ;  Herring- 
ton  V.  Lansingburg,  110  N.  Y.  145,  17  N.  E. 
728,  6  Am.  St.  Eep.  348 ;  MeCafferty  v.  Spuv- 
ten  Duyvil,  etc.,  E.  Co.,  61  N.  Y.  178,  19  Am. 
Eep.  267;  Kelly  v.  New  York,  11  N.  Y.  432; 
Pack  V.  New  York,  8  N.  Y.  222;  Hill  v. 
Schneider,  13  N.  Y.  App.  Div.  299,  43  N.  Y. 
Suppl.  1 ;  Wiener  v.  Hammell,  14  N.  ,Y. 
Suppl.  365 ;  Brennan  v.  Gellick,  20  N.  Y.  St. 
1023,  30  Abb.  N.  Cas.  166.  Contra,  Buddin 
V.  Fortunate,  16  Daly  195,  10  N.  Y.  Suppl. 
115;  Booth  V.  Home,  etc.,  R.  Co.,  17  N.  Y. 
Suppl.  336. 

Pennsylvania. —  Edmundson  v.  Pittsburg, 
etc.,  R.  Co.,  Ill  Pa.  St.  316,  2  Atl.  404; 
Ardesco  Oil  Co.  v.  Gilson,  63  Pa.  St.  146. 

See  23  Cent.  Dig.  tit.  "  Explosives,"  §  9. 


Contra. —  Illinois. —  Joliet  v.  Harwood,  86 
111.  110,  29  Am.  Rep.  17. 

Zndmwo.— Logansport  v.  Dick,  70  Ind.  65, 
36  Am.  Rep.  166. 

Massachusetts. —  Murphy  v.  Lowell,  124 
Mass.   564. 

Ohio.— -Timn  v.  McCormack,  34  Ohio  St. 
638,  32  Am.  Rep.  408. 

United  States. —  St.  Paul  Water  Co.  13. 
Ware,   16  Wall.   566,  21   L.   ed.   485. 

"Where  the  work  contracted  for  is  lawful, 
and  necessary  for  the  improvement  and  use 
of  the  real  property  of  the  owner,  such  as 
blasting  out  rock  in  a  city  lot  for  the  pur- 
pose of  building  thereon,  and  the  owner  has 
not  interfered  in  the  work,  and  there  is  no 
statute  binding  him  to  efficiently  perform  it, 
and  it  does  not  constitute  a  public  nuisance, 
the  owner  is  not  responsible  to  the  owner  of 
adjoining  premises  for  injuries  resulting  from 
the  negligence  of  the  contractor  or  his  em- 
ployees." Berg  V.  Parsons,  156  N.  Y.  109, 
50  N.  E.  957,  66  Am.  St.  Rep.  542,  41  L.  E. 
A.   391. 

39.  Carman  v.  Steubenville,  etc.,  R.  Co.,  4 
Ohio  St.  399. 

Statement  of  rule. —  "It  is  important  to 
bear  in  mind  that  it  [the  rule  of  respondeat 
superior}  does  not  apply  where  the  contract 
directly  requires  the  performance  of  a  jrork 
intrinsically  dangerous,  however  skillfully 
performed.  In  such  case  a  party  authoriz- 
ing the  work  is  regarded  as  the  author  of  the 
mischief  resulting  from  it,  whether  he  does 
the  work  himself  or  lets  it  out  by  contract." 
Dillon  Mun.  Corp.  §  792  [oited  in  Joliet  v. 
Harwood,  86  111.   110,  111,  29  Am.  Rep.  17]. 

40.  Brannook  v.  Elmore,  114  Mo.  55,  21 
S.  W.  451. 

41.  Logansport  v.  Dick,  70  Ind.  65,  36  Am. 
Rep.  166;  Mitchell  v.  Prange,  110  Mich.  78, 
67  N.  W.  1096,  64  Am.  St.  Rep.  329,  34 
L.  E.  A.  182;  Gates  v.  Latta,  117  N.  C.  189, 
23  S.  E.  173,  53  Am.  St.  Eep.  584;  Blackwell 
V.  Lynchburg,  etc.,  E.  Co.,  Ill  N.  C.  151,  16 
S.  E.  12,  32  Am.  St.  Eep.  786,  17  L.  E.  A.  729. 

42.  Brannock  v.  Elmore,  114  Mo.  55,  21 
S.  W.  451 ;  Koster  v.  Noonan,  8  Daly  (N.  Y.) 
231;  Devlin  v.  Gallagher,  6  Daly  (N.  Y.)  494. 

43.  Brannock  v.  Elmore,  114  Mo.  55,  21 
S.    W.    451;    Devlin    v.    Gallagher,    6    Daly 
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b.  Warning  Previous  to  Blast.  It  is  incumbent  upon  those  who  are  engaged 
in  blasting  to  give  timely  notice  of  each  blast,  that  one  may  have  sufficient  time 
to  escape  the  danger."  A  failure  to  give  such  notice  is  in  some  jurisdictions 
made  negligence  j3er  56  by  statute,*^  while  in  others  the  question  of  negligence 
from  such  omission  is  for  the  jury.^^  Whether  or  not  a  certain  warning  was  suf- 
ficient has  also  been  held  to  be  a  question  of  fact  for  the  jury.^' 

e.  Effect  of  Previous  Warning.  Giving  fair  and  timely  warning  of  an 
impending  blast  is  held  to  discharge  one  from  liability  if  the  injured  party  fails 
to  heed  such  warning.^ 

C.  For  Ii\juries  From  Discharge  of  Fireworks — i.  In  Street  or  High- 
way. The  display  of  iireworks  upon  a  street  or  public  highway,  in  the  absence 
of  a  statute  or  ordinance  permitting  it,  is  per  se  unlawful,  and  renders  the  par- 
ticipants liable  for  damages  resulting  therefrom.^' 

2.  In  Park  or  Other  Place  of  Amusement.  The  owner  or  manager™  of  a 
park  or  other  place  of  amusement  who  gives  an  exhibition  of  fireworks  therein 


(N.  Y.)  494,  496,  in  which  latter  case  the 
court  said :  "  It  .  .  .  f allied  to  recognize  the 
axiomatic  truth  that  every  person,  while  vio- 
lating an  express  statute  (and  an  ordinance 
if  duly  passed,  is  of  like  effect),  a  wrong- 
doer, and,  as  such,  '  ex  necessitate '  negligent 
in  the  eye  of  the  law." 

44.  Arkansas. — Cameron  v.  VandergrifiF,  53 
Ark.  381,   13   S.  W.   1092. 

Indiana. —  Wright  v.  Compton,  53  Ind.  337. 

Maine. — jWadsworth  v.  Marshall,  88  Me. 
263,  34  Atl.  30,  32  L.  R.  A.  588;  Hare  v. 
Mclntire,  82  Me.  240,  19  Atl.  453,  17  Am. 
St.  Hep.  476,  8  L.  R.  A.  450. 

Michigan. —  Mitchell  v.  Prange,  110  Mich. 
78,  67  N.  W.  1096,  64  Am.  St.  Rep.  329,  34 
L.  R.  A.  182;  Beauchamp  v.  Saginaw  Min. 
Co.,  50  Mich.  163,  15  N.  W.  65,  45  Am.  Rep. 
30. 

New  Jersey. —  Belleville  Stone  Co.  i\ 
Mooney,  61  N.  J.  L.  253,  39  Atl.  764,  39 
L.  R.  A.  834. 

New  York. —  St.  Peter  v.  Denison,  58  N.  Y. 
416,  17  Am.  Rep.  258;  DriscoU  v.  Newark, 
etc..  Lime,  etc.,  Co.,  37  N.  Y.  637,  97  Am. 
Dec.   761. 

North  Carolina. —  Gates  v.  Latta,  117  N.C. 
189,  23  S.  E.  173,  53  Am.  St.  Rep.  584;  Black- 
well  V.  Lynchburg,  etc.,  R.  Co.,  Ill  N.  C. 
151,  16  S.  E.  12,  32  Am.  St.  Rep.  786,  17 
L.  R.  A.  729. 

South  Carolina. —  Harris  v.  Simon,  32  S.  C. 
593,  10  S.  E.  1076. 

Washington. — Graetz  v.  McKenzie,  9  Wash. 
696,  35  Pac.  377. 

See  23  Cent.  Dig.  tit.  "  Explosives,"  §  10. 

45.  Wadsworth  v.  Marshall,  88  Me.  263,  34 
Atl.  30,  32  L.  R.  A.  588. 

Statute  consttued. —  Where  the  statute 
provided  that  persons  engaged  in  blasting 
rock  should  before  each  explosion  give  notice 
thereof,  so  that  all  persons  that  might  be 
approaching  should  have  time  to  retire  to  a 
safe  distance,  and  that  any  one  injured 
through  a  failure  to  give  such  notice  may 
recover  therefor  from  the  owner  of  the  quarry, 
if  the  persons  doing  the  blasting  are  unable 
to  pay,  tt  was  held  that  such  statute  was  not 
intended  to  furnish  a  remedy  to  workmen  in 
stone   quarries,  especially  as   a   construction 
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giving  such  a  remedy  would  be  in  deroga- 
tion of  the  common  law,  by  which  an  em- 
ployer is  exempt  from  liability  for  the  neg- 
ligence of  a  fellow  servant.  Hare  v.  Mcln- 
tire, 82  Me.  240,  19  Atl.  453,  17  Am.  St.  Rep. 
476,  8  L.  R.  A.  450. 

46.  Drisooll  v.  Newark,  etc.,  Lime,  etc., 
Co.,  37  N.  Y.  637,  97  Am.  Dec.  761. 

Knowledge  of  blast. — In  Mitchell  v.  Prange, 
110  Mich.  78,  67  N.  W.  1096,  64  Am.  St.  Rep. 
329,  34  L.  R.  A.  182,  defendants  were  not 
negligent  in  failing  to  give  every  one  who 
resided  or  worked  within  a,  radius  of  five 
hundred  feet  notice  of  an  intended  blast, 
especially  after  the  blasting  had  been  going 
on,  to  the  knowledge  of  such  persons  for  sev- 
eral weeks. 

47.  Beauchamp  v.  Saginaw  Min.  Co.,  50 
Mich.  163,  15  N.  W.  65,  45  Am.  Rep.  30; 
Harris  v.  Simon,  32  S.  C.  593,  10  S.  E.  1076. 

48.  Graetz  v.  McKenzie,  9  Wash.  696,  35 
Pac.  377.  See  also  Wright  v.  Compton,  53 
Ind.  337  (where  the  same  was  impliedly 
held)  ;  St.  Peter  v.  Denison,  58  N.  Y.  416,  17 
Am.  Rep.  258.     See  also  infra,  IV,  E,  2,  b. 

Premature  notice. —  Notice  of  a  blast  from 
three  to  five  minutes  before  the  blast  is  dis- 
charged is  not  sufficient,  when  a  person  who 
is  not  near  enough  to  hear  the  notice  comes 
within  range  and  is  killed.  Logansport  v. 
Dick,  70  Ind.  65,  36  Am.  Rep.  166. 

49.  Jenne  v.  Sutton,  43  N.  J.  L.  257,  39 
Am.  Rep.  578 ;  Conklin  v.  Thompson,  29 
Barb.  (N.  Y.)  218.  But  see  Dowell  v.  Guth- 
rie, 99  Mo.  653,  12  S.  W.  900,  17  Am.  St.  Rep. 
598,  where  the  fact  that  the  display  was 
from  the  court-house  in  a  public  square',  in- 
stead of  the  street,  seemed  to  take  it  with- 
out the  rule.  Compare  Scanlon  v.  Wedger, 
156  Mass.  462,  31  N.  E.  642,  16  L.  R.  A.  395, 
where  a  distinction  is  made  between  a  volun-  ' 
tary  spectator  and  a  traveler. 

50.  Liability  for  acts  of  third  person. — 
Defendant  owned  and  managed  a  park  for 
public  amusement  for  an  admission  fee. 
Plaintiflf  paid  the  admission  fee  and  entered 
the  park  to  witness  an  exhibition  of  fire- 
works as  advertised  by  defendant.  During 
the  exhibition  a  rocket  was  discharged  which 
struck   plaintiff   and   injured   her.     A   third 
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must  use  the  care  and  prudence  exercised  by  an  ordinarily  prudent  and  intelli. 
gent  man  to  protect  not  only  his  guests  and  patrons  °'  but  all  others  ^'^  from 
unnecessary  risks  from  the  discharge  or  attempted  discharge  of  such  fireworks. 

3.  Liability  of  Municipality  For  Acts  of  Its  Servants.  In  many  jurisdictions 
the  manner,  place,  and  time  of  using  fireworks  is  expressly  regulated  by  statute  or 
ordinance.^  But  it  has  been  held  that  in  the  gratuitous  provision  of  such  amuse- 
ment for  the  public  a  city  would  not  be  liable  for  an  injury  sustained  by  one 
through  the  negligence  of  its  servants ;  ^  and  especially  would  this  be  true  if  the 
ordinance  authorizing  the  display  be  not  regularly' passed ,^^  or  the  display  be  in 
violation  of  the  ordinance.^^  On  the  other  hand  where  the  mayor  was  authorized 
by  ordinance  to  permit  displays  in  certain  public  squares  and  he  issued  a  permit 
for  a  display  in  a  street,  the  city  was  held  liable  for  resulting  damage.^'' 

4.  Liability  For  Acts  of  Infants.  Where  a  parent  through  lack  of  care  or 
watchfulness  permits  an  infant  of  tender  age  to  discharge  fireworks  he  is  liable 
for  injuries  resulting  from  a  negligent  use  of  them.^^  And  the  rule  has  been 
held  to  apply  to  a  schoolmaster,  should  he  permit  their  use  by  small  pupils  under 
his  care.°" 

D.  Who  May  Sue  and  Persons  Liable.'*  In  an  action  to  recover  for  dam- 
ages to  property  caused  by  an  explosion  the  title  is  not  involved ;  proof  of  actual 
and  peaceable  possession  by  tlie  tenant  is  sufiicient  to  maintain  the  action."     A 


person  whose  business  was  that  of  exhibitor 
of  fireworks  did  all  the  work  in  connection 
with  the  sending  off  fireworks,  under  a  con- 
tract with  defendant  to  give  the  exhibition, 
and  defendant  had  no  control  over  the  de- 
tails of  the  work  nor  over  the  men  who  per- 
formed it.  It  was  held  that  defendant  was 
not  liable,  although  the  third  person  was  neg- 
ligent. Deyo  V.  Kingston  Consol.  E.  Co.,  94 
N.  Y.  App.  Div.  578,  88  N.  Y.  Suppl.  487. 

One  who  merely  permits  the  display  of  fire- 
works upon  his  private  grounds  and  who  did 
not  procure  or  explode  them  is  not  liable  for 
an  injury  caused  by  them  to  one  who  com- 
plains only  of  their  quality  and  the  manner 
in  which  they  are  handled.  Waixel  v.  Har- 
rison, 37   111.  App.   323. 

51.  Sebeck  v.  Plattdeutsche  Volksfest  Ve- 
rein,  124  Fed.  11,  59  C.  C.  A.  531. 

It  is  not  unlawful  or  a  nuisance  per  se 
in  giving  a  fireworks  exhibition  to  shoot  off 
sky-rockets,  bombs,  and  other  explosives  in  a 
careful  and  suitable'  manner  upon  one's  own 
premises.  Bianki  v.  Greater  American  Ex- 
position Co.,  3  Nebr.  (Unofif.)  656,  92  N.  W. 
615. 

Proper  care. —  If  defendant  by  its  amuse- 
ment committee,  who  were  not  experts,  ex- 
ercised due  care  to  employ  a  competent  and 
skilful  person  to  manufacture,  produce,  and 
discharge  the  fireworks,  and  exercised  proper 
precautions  to  protect  spectators  by  keeping 
them  at  a  reasonable  distance  from  the  place 
of  discharge,  it  was  not  guilty  of  negligence. 
Sebeck  v.  Plattdeutsche  Volksfest  Verein,  124 
Fed.  11,  59  C.  C.  A.  531. 

52.  It  is  negligence  for  a  corporation,  giv- 
ing a  fireworks  exhibition  on  its  own  grounds, 
to  use  dynamite  bombs  and  other  explosives, 
which  are  so  improperly  prepared  and  manu- 
factured that  they  will  not  explode  while  in 
the  air,  and  fire  or  propel  them  into  the  air 
at  such  an  angle  that  they  will  fall  outside 
of  its  grounds  upon  public  or  private  prem- 


ises, and  permit  them  to  remain  where  chil- 
dren and  persons  unacquainted  with  their 
dangerous  nature  can  pick  them  up,  handle 
them,  and  thus  cause  them  to  explode,  to 
their  injury  and  damage.  Bianki  v.  Greater 
American  Exposition  Co.,  3  Nebr.  (Unoff.) 
656,  92  N.  W.  615. 

53.  Iowa. —  Ball  r.  Woodbine,  61  Iowa  83, 
15  N.  W.  846,  47  Am.  Hep.  805. 

Massachusetts. —  Tindley  v.  Salem,  137 
Mass.  171,  50  Am.  Rep.  289;  Morrison  r. 
Lawrence,  98  Mass.  219. 

New  York. —  Speir  v.  Brooklyn,  18  N.  Y. 
Suppl.  170. 

North  Carolina. —  Hill  v.  Charlotte,  72 
N.  C.  55,  21  Am.  Eep.  451. 

England. —  Bliss  v.  Lilley,  3  B.  &  S.  128,  9 
Jur.  N.  S.  410,  32  L.  J.  M.  C.  3,  7  L.  T.  Rep. 
N.  S.  319,  113  E.  C.  L.  128. 

See  23  Cent.  Dig.  tit.  "Explosives,"  §  8; 
and  cases  cited  supra,  note  2. 

54.  Tindley  v.  Salem,  137  Mass.  171,  50 
Am.  Rep.  289. 

55.  Morrison  v.  Lawrence,  98  Mass.  219. 

56.  Ball  V.  Woodbine,  61  Iowa  83,  15  N.  W. 
846,  47  Am.  Rep.  805.  In  this  case  the  town 
council  and  officers  of  the  town  and  a  ma- 
jority of  the  citizens  actively  participated  in 
the  display  and  the  officers  made  no  attempt 
to   stop  the   unlawful   proceedings. 

5T.  Speir  v.  Brooklyn,  18  N.  Y.  Suppl.  170. 

58.  Mullins  v.  Blaise,  37  La.  Ann.  92. 

59.  King  V.  Ford,  1  Stark.  421,  18  Rev. 
Rep.  794,  2  E.  C.  L.  163. 

60.  Parties  generally  see  Parties. 

61.  Buddin  v.  Fortunato,  16  Daly  (N.  Y.) 
195;  Ulrieh  v.  McCabe,  1  Hilt.  (N.  Y.)  251; 
Hardrop  v.  Gallagher,  2  B.  D.  Smith  (N.  Y.) 
523;  Wilson  v.  Phoenix  Powder  Mfg.  Co.,  40 
W.  Va.  413,  21  S.  E.  1035,  52  Am.  St.  Rep. 
890;  Hazard  Powder  Co.  v.  Volger,  58  Fed. 
152,  7  C.  C.  A.  130. 

The  tenant  in  such  case  recovers  for  the 
injury  to  his  possession  and  not  for  the  loss 
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company  and  its  employee,*^  a  principal  and  an  independent  contractor,'^  or  two 
manufacturers"  may  under  certain  circumstances  be  jointly  liable  for  damage^ 
caused  by  an  explosion.  And  all  those  concerned  in  the  maintenance  of  a  powder- 
house  or  magazine  are  liable  for  the  damage  from  its  explosion  should  it  be 
declared  a  nuisance.^  The  general  rules  of  liability  incidental  to  the  relation  of 
master  and  servant  obtain  witii  regard  to  the  handling  of  dangerous  or  explosive 
materials ;  ^  and  so  too  with  respect  to  the  non-liability  for  injuries  caused  by  a 
fellow  servant." 

E.  Defenses — l.  In  General.  "While  any  legitimate  defense,  such  as  con- 
tributory negligence,*^  may  be  set  up  by  defendant  in  actions  of  this  character,  it 
has  been  held  in  certain  cases  that  under  the  particular  circumstances  neither  a 
license  to  sell,™  ignorance  or  mistake  of  fact,™  infancy  of  defendant,'^  permission 


to    the    freehold.      Gourdier    v.    Cormaek,    2 
E.  D.  Smith   (N.  Y.)   200. 

62.  Pine  BluflF  Water,  etc.,  Co.  v.  McCain, 
62  Ark.  118,  34  S.  W.  549. 

Where  gunpowder  is  consigned  to  be  sold 
on  commission,  and  such  consignee  has  the 
exclusive  management  and  control  of  the 
storage  of  the  goods,  the  consignor  cannot  be 
held  for  damages  caused  by  an  explosion  of 
the  consignment.  Abrahams  v.  California 
Powder  Works,  5  N.  M.  479,  23  Pac.  785,  8 
L.  R.  A.  378. 

63.  See  su'pra,  IV,  B,  5. 

64.  In  Boston,  etc.,  E.  Co.  f.  Shanly,  107 
Mass.  568,  a  contractor  of  blasting  ordered 
one  manufacturer  to  send  him  a  quantity  of 
dualin,  and  another  to  send  him  certain  ex- 
plosives. Each  manufacturer,  without  the 
other's  knowledge,  delivered  the  respective 
articles,  in  harmless-looking  packages  to  the 
carrier,  who  was  ignorant  of  their  character. 
An  explosion  having  occurred  while  being 
carried  with  due  care,  it  was  held  that  the 
manufacturers  were  jointly  liable  in  tort  to 
the  carrier. 

65.  Prussak  v.  Hutton,  30  N.  Y.  App.  Div. 
66,  51  N.  Y.  Suppl.  761;  Cumminge  v.  Ste- 
venson, 76  Tex.  642,  13  S.  W.  556. 

66.  Georgia. —  Houston  v.  Culver,  88  Ga. 
34,  13  S.  E.  953. 

'New  Jersey. —  Belleville  Stone  Co.  v. 
Mooney,  60  N.  J.  L.  323,  33  Atl.  835,  39 
L.  K.  A.  834. 

'New  York. —  Spelman  v.  Fisher  Iron  Co., 
56  Barb.  151. 

Pennsylvania. —  Allison  Mfg.  Co.  •;;.  Mc- 
Cormiek,  118  Pa.  St.  519,  12  Atl.  273,  4  Am. 
St.  Rep.  613. 

Virginia. —  Bertha  Zinc  Co.  v.  Martin,  93 
Va.  791,  22  S.  E.  869. 

United  States. —  Mather  v.  Rillston,  156 
U.  S.  391,  15  S.  Ct.  464,  39  L.  ed.  464;  Mc- 
Gowan  v.  La  Plata  Min.,  etc.,  Co.,  9  Fed.  861, 
3  McCrary  393. 

England. —  Sword  v.  Cameron,  1  Sc.  Sess. 
Cas.  493. 

See  23  Cent.  Dig.  tit.  "Explosives,"  §  8; 
and.  generally,  Master  and   Servant. 

The  measure  of  care  imposed  upon  the 
master  for  the  safety  of  his  servant  in  the 
use  of  dynamite  is  that  ordinary  care  which 
reasonable  and  prudent  men  would  exercise 
under  like  circumstances.  Bertha  Zinc  Co.  v. 
Martin,  93  Va.  791,  22  S.  E.  869. 
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67.  Connecticut. —  Sullivan  v.  New  York, 
etc.,  E.  Co.,  62  Conn.  209,  25  Atl.  711. 

Montana. —  Mulligan  v.  Montana  Union  E. 
Co.,  19  Mont.  135,  47  Pac.  795. 

New  Mexico. —  Deserant  v.  Cerrillos  Coal 
E.  Co.,  9  N.  M.  495;  55  Pac.  290. 

New  York. —  Spelman  v.  Fisher  Iron  Co., 
56  Barb.  151. 

Pennsylvania. —  Lehigh  Valley  Coal  Co.  v. 
Jones,  86  Pa.  St.  432. 

Utah. —  Anderson  v.  Daly  Min.  Co.,  16 
Utah  28,  50  Pac.  815. 

Canada. —  Matthews  v.  Hamilton  Powder 
Co.,  14  Ont.  App.  261. 

See  23  Cent.  Dig.  tit.  "Explosives,"  §  8; 
and,  generally.   Master  and   Servant. 

As  regards  the  risks  assumed  by  a  servant 
in  accepting  such  dangerous  employment  as 
the  handling  of  explosives  see  Henderson  v. 
Williams,  66  N.  H.  405,  23  Atl.  365;  Belle- 
ville Stone  Co.  v.  Mooney,  61  N.  J.  L.  253, 
39  Atl.  764,  39  L.  E.  A.  834;  Prentice  v. 
Wellsville,  21  N.  Y.  Suppl.  820;  Anderson  1:. 
Daly  Min.  Co.,  16  Utah  28,  50  Pac.  815; 
McGowan  v.  La  Plata  Min.,  etc.,  Co.,  9  Fed. 
861,  3  McCrary  393. 

Limit  of  risk. —  One  assumes  the  risk  of 
personal  injury  in  blasting  with  the  ordi- 
nary appliances  used  for  that  purpose,  but 
not  those  risks  attendant  upon  the  use  of 
an  unusual,  untested,  and  exceedingly  danger- 
ous article,  which  could  not  be  tamped  with- 
out inevitable  explosion,  the  dangerous  qual- 
ity of  which  was  unknown  to  him.  Spelman 
V.  Fisher  Iron  Co.,  56  Barb.    (N.  Y.)   151. 

68.  See  infra,  IV,  E,  2. 

69.  Carter  v.  Towne,  98  Mass.  567,  96  Am. 
Dec.  682,  holding  that  the  fact  that  one  is 
duly  licensed  to  sell  gunpowder  is  no  defense 
for  selling  to  one  incapable  of  taking  proper 

.care  of  it. 

70.  The  rule  that  ignorance  or  mistake  of 
fact  constitutes  a  good  defense  does  not  ap- 
ply where  there  is  a  duty  lo  know,  as  far  as 
possible,  the  dangerous  character  of  a  sub- 
stance (Tissue  V.  Baltimore,  etc.,  R.  Co.,  112 
Pa.  St.  91,  3  Atl.  667,  56  Am.  Rep.  310),  nor 
when  a  statute  has  been  violated  (Hourigan 
V.  Nowell,  110  Mass.  470). 

71.  Conklin  i:  Thompson,  29  Barb.  (N.  Y.) 
218,  holding  that,  in  an  action  for  an  in- 
jury caused  by  the  unlawful  use  of  an  ex- 
plosive, infancy  of  defendant  would  not  con- 
stitute a  good  defense. 
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given  by  the  landowner  to  blast  rocks  over  land,'^  the  conduct  of  the  business  in 
the  usual  and  customary  manner,''^  nor  the  unprofitableness  of  the  business  if 
otherwise  conducted  ''*  would  constitute  a  valid  defense. 

2.  Contributory  Negligence  '^  —  a.  In  General.  The  established  doctrine  of 
contributory  negligence  as  a  defense  applies  in  this  class  of  actions.''  But  one 
cannot  be  said  to  be  guilty  of  contributory  negligence  who  is  merely  present  and 
observing  a  display  of  fireworks  ; "  nor  is  it  per  se  contributory  negligence  for 
one  to  go  upon  premises  where  a  lire  is  likely  to  cause  an  explosion,  if  he  does  so 
in  good  faith,  intending  to  save  life  or  property.'^ 

b.  Disregard  of  Warning.  Where  one  has  been  properly  warned  of  the 
danger,  and  disregards  the  same,  he  cannot  recover." 


72.  Beauchamp  v.  Saginaw  Min.  Co.,  50 
Mich.  163,  15  N.  W.  65,  45  Am.  Eep.  30, 
where  the  owner  habitually  allowed  persons 
to  pass  over  such  land. 

73.  The  fact  that  blasting  was  conducted 
in  the  usual  manner  is  no  defense  in  an 
action  for  an  injury  caused  by  alleged  negli- 
gence (Simmons  v.  McConnell,  86  Va.  494, 
10  S.  E.  838),  nor  is  it  a  defense  that  ordi- 
nary care  was  used  (Tiffin  v.  MeCormack,  34 
Ohio  St.  638,  32  Am.  Rep.  408). 

74.  It  is  no  defense  in  an  action  for  dam- 
ages from  negligent  blasting  that  the  use  of 
proper  care  or  a  change!  in  the  manner  of 
doing  the  work  would  have  decreased  the 
profit  thereof,  or  rendered  it  unprofitable 
altogether.  Beauchamp  v.  Saginaw  Min.  Co., 
50  Mich.  163,  15  N.  W.  65,  45  Am.  Rep.  30; 
Booth  V.  Rome,  etc.,  R.  Co.,  140  N.  Y.  267, 
35  N.  E.  592,  37  Am.  St.  Rep.  552,  24 
L.  R.  A.  105;  Hill  v.  Schneider,  13  N.  Y. 
App.  Div.  299,  43  N.  Y.  Suppl.  1. 

75.  Contributory  negligence  generally  see 
Negligence. 

76.  Alabama. —  Birmingham  Water- Works 
Co.  V.  Hubbard,  85  Ala.  179,  4  So.  607,  7  Am. 
St.  Rep.  35. 

Colorado. —  Davis  v.  Graham,  2  Colo.  App. 
210,  29  Pac.  1007. 

Delaware. —  Mills  v.  Wilmington  City  R. 
Co.,  1  Marv.  269,  40  Atl.  1114. 

Louisiana. —  Scola  v.  Chess-Carley  Co.,  39 
La.  Ann.  344,  1  So.  824.     . 

Maine. —  Wadsworth  v.  Marshall,  88  Me. 
263,  34  Atl.  30,  32  L.  R.  A.  588. 

Massachusetts. —  Frost  v.  Josselyn,  180 
Mass.  389,  62  N.  E.  469. 

Montana. —  Mulligan  v.  Montana  Union  E. 
Co.,  19  Mont.  135,  47  Pae.  795. 

New  York. —  Sullivan  v.  Dunham,  10  N.  Y. 
App.  Div.  438,  41  N.  Y.  Suppl.  1083,  3  N.  Y. 
Annot.   Cas.  324. 

United  States. —  Cleveland,  etc.,  R.  Co.  v. 
Ballentine,  84  Fed.  935,  28  C.  C.  A.  572. 

Plaintiff's  knowledge  that  blasting  was 
done  in  disregard  of  an  ordinance  requiring 
the  rock  to  be  first  covered  with  timber  may 
be  shown  in  determining  what  would  be  due 
care  on  the  part  of  plaintiff.  Brannoek  f. 
Elmore,  114  Mo.  55,  21  S.  W.  451. 

77.  Colvin  v.  Peabody,  155  Mass.  104,  29 
N.  E.  59;  Dowell  v.  Guthrie,  99  Mo.  653,  12 
S.  W.  900,  17  Am.  St.  Rep.  598;  Bradley  v. 
Andrews,  51  Vt.  530. 


78.  Henry  v.  Cleveland,  etc.,  R.  Co.,  67  Fed. 
426. 

But  the  rule  is  otherwise  where  he  goes 
through  mere  curiosity,  although  he  volun- 
tarily renders  some  service.  Cleveland,  etc., 
E.  Co.  V.  Ballentine,  84  Fed.  935,  28  C.  C.  A. 
572.  So  too  where  one,  although  in  the 
prosecution  of  his  own  business,  goes  volun- 
tarily upon  premises  wher^  blasting  is  being 
done.     Smith  v.  Day,  86  Fed.  62. 

79.  Mills  V.  Wilmington  City  R.  Co.,  1 
Marv.  (Del.)  269,  40  Atl.  1114.  It  is  the 
duty  of  one  lawfully  using  property  near  to 
that  on  which  another  is  legally  engaged  in 
blasting,  and  who  is  warned  of  a  coming  ex- 
plosion, to  use  reasonable  diligence  to  es- 
cape danger  on  account  of  it,  and  a  failure 
to  exercise  such  care  constitutes  contribu- 
tory negligence,  fatal  to  his  action  for  dam- 
ages for  any  injury.  Cary  v.  Morrison,  129 
Fed.  177,  63  C.  C.  A.  267,  65  L.  R.  A.  659. 
See  also  supra,  IV,  B,  6,  c. 

Attending  circumstances  may  excuse  a  fail- 
ure to  heed  such  warning.  Clarkin  v.  Biwa- 
bik-Bessemer  Co.,  65  Minn.  483,  67  N.  W. 
1020.  In  this  case  plaintiffs  were  remain- 
ing in  possession  of  a  boarding  camp  as  bare 
licensees,  and  defendant  stored  a  quantity  of 
dynamite  in  a  building  near  by,  and  notified 
plaintiffs  that  if  they  remained  in  the  camp 
they  would  do  so  at  their  own  risk.  It  was 
held  that  the  severity  of  the  weather,  sick- 
ness of  a  member  of  the  family,  and  financial 
embarrassment  could  all  be  considered  by  the 
jury  in  determining  whether  they  had  reason- 
able opportunity  to  remove  before  the  ex- 
plosion, which  occurred  three  weeks  after 
the  warning. 

Sufficiency  of  notice  of  danger. —  An  oil 
company,  sending  its  wagon  to  a  repairing 
firm  for  repairs,  notified  the  agent  in  charge 
of  the  shop,  who  in  turn  notified  one  of  the 
'  partners,  that  the  tank  ought  to  be  washed 
out  before  work  was  commenced.  Such  part- 
ner failed  to  notify  his  copartner,  who  did 
the  work  and  was  injured  by  the  explosion 
of  vaporized  oil  from  the  tank.  It  was  held 
that  the  injured  partner  had  notice  of  the 
dangerous  condition  of  the  tank,  and  that  the 
proximate  cause  was  the  negligence  in  under- 
taking the  repairs,  which  precludes  a  re- 
covery. King  V.  National  Oil  Co.,  81  Mo. 
App.  155.  In  Bertha  Zinc  Co.  v.  Martin,  93 
Va.  791,  22  S.  E.  869,  it  is  held  not  to  be 

[IV.  E,  2,  b] 
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e.  Proximity  to  Dangerous  Property.  One  is  not  guilty  of  contributory  negli- 
gence in  living  in  his  home  near  a  magazine,  although  he  has  knowledge  of  its 
dangerous  character;^  nor  in  continuing  to  carry  on  business  near  by  after  an 
explosion  has  occurred.^'  Neither  is  it  a  defense  that  plaintifE  has  leased  or  sold 
a  portion  of  his  property  to  another  for  the  purpose  of  manufacturing  powder.*^ 
Nor  would  the  fact  that  the  injured  property  was  not  adjacent  in  itself  defeat  a 
recovery.^ 

J      F.  Action  to  Recover  Damages  —  l.  Form  of  Action.     Case  is  the  proper 
■action  to  recover  damages  for  injuries  caused  by  an  explosion.^ 

2.  Jurisdiction.^  Where  one  is  injured  by  negligent  blasting,  the  cause  of 
action  accrues  in  the  jurisdiction  where  the  injury  occurred,  although  the  woi"k 
is  conducted  within  another  jurisdiction.^^ 

3.  Pleading  ^  —  a.  In  General.  If  the  complaint  sets  out  facts  which  would 
render  the  keeping  of  explosives  a  nuisance,  negligence  need  not  be  alleged ;  ^ 
but  when  negligence  becomes  material  and  defendant  is  sought  to  be  held  for 
the  negligent  performance  of  certain  acts  recovery  can  be  had  for  those  acts  only 
where  the  negligence  is  charged  in  the  declaration.*'  But  a  complaint  which 
charges  negligence  in  general  terms  is  good  on  demurrer,*'  a  motion  to  make 
more  specific  being  the  proper  remedy.  So  also  must  the  duty  be  alleged  if  one 
is  sought  to  be  held  for  a  negligent  breach  thereof. '^ 


such  contributory  negligence  that  will  de- 
feat recovery  for  workmen,  with  the  knowl- 
edge and  consent  of  the  master,  to  go  to  a 
fire  to  warm  where  dynamite  is  being  thawed. 

80.  Laflin,  etc..  Powder  Co.  x,.  Tearney,  131 
111.  322,  23  N.  E.  389,  19  Am.  St.  Eep.  34, 
7  L.  E.  A.  262 ;  Prussak  v.  Hutton,  30  N.  Y. 
App.  Div.  66,  51  N.  Y.  Suppl.  761;   Hazard 

^  Powder  Co.  v.  Volger,  58  Fed.  152,  7  C.  C.  A. 
130. 

81.  Judson  V.  Giant  Powder  Co.,  107  Cal. 
549,  40  Pac.  1020,  48  Am.  St.  Bep.  146,  29 
L.  R.  A.  718. 

82.  Judson  v.  Giant  Powder  Co.,  107  Cal. 
549,  40  Pac.  1020,  48  Am.  St.  Rep.  146,  29 
L.  R.  A.  718;  Laflin,  etc.,  Powder  Co.  v. 
Tearney,  30  111.  App.   321. 

83.  Bradford  Glycerine  Co.  v.  St.  Marv's 
Woolen  Mfg.  Co.,  60  Ohio  St.  560,  54  N.  "E. 
528,  71  Am.  St.  Rep.  740,  45  L.  R.  A.  658. 

84.  Delaware. —  Mills  v.  Wilmington  City 
R.  Co.,  1  Marv.  269,  40  Atl.  1114. 

Michigan. —  Beauchamp  v.  Saginaw  Min. 
Co.,  50  Mich.  163,  15  N.  W.  65,  45  Am.  Rep. 
30. 

'New  Hampshire. —  Henderson  v.  Williams, 
66  N.  H.  405,  23  Atl.  36S. 

'New  Jersey. —  Cuff  r.  Newark,  etc.,  R.  Co., 
35  N.  J.  L.  17,  10  Am.  Rep.  205. 

New  Mexico. —  Abrahams  v.  California 
Powder  Works,  5  N.  M.  479,  23  Pac.  785,  8 
L.  R.  A.  378. 

New  York. —  Myers  v.  Malcolm,  6  Hill  292, 
41  Am.  Dec.  744. 

Pennsylvania. —  Tissue  v.  Baltimore,  etc., 
R.  Co.,  112  Pa.  St.  91,  3  Atl.  667,  56  Am. 
Rep.  310. 

But  compare  Scott  v.  Bay,  3  Md.  431,  which 
holds  that  when  the  injury  is  immediate  and 
constitutes  a  forcible  breaking  the  action  is 
trespass. 

Case  generally  see  Case,  Action  on. 

85.  Jurisdiction  generally  see  Cohets. 

[IV.  E.  2,  e] 


Where  the  explosion  caused  damage  to  both 
personalty  and  realty,  the  action  was  held  to 
be  transitory  in  its  nature,  and  defendant 
might  be  sued  wherever  found  and  served. 
Barney  v.  Burstenbinder,  7  Lans.  (N.  Y.) 
210. 

86.  Cameron  v.  Vandegriff,  53  Ark.  381,  13 
S.  W.  1092. 

87.  Pleading  generally  see  Pleading. 

88.  Rudder  f.  Koopman,  116  Ala.  332,  22 
So.  601,  37  L.  R.  A.  489;  Kinney  v.  Koop- 
man, 116  Ala.  310,  22  So.  593,  67  Am.  St. 
Rep.  119,  37  L.  R.  A.  497;  Laflin,  etc..  Powder 
Co.  V.  Tearney,  131  111.  322,  23  N.  E.  389,  19 
Am.  St.  Rep.  34,  7  L.  R.  A.  262. 

89.  Mitchell  v.  Prange,  110  Mich.  78,  67 
N.  W.  1096,  64  Am.  St.  Rep.  329,  34  L.  R.  A. 
182. 

90.  Mississinewa  Min.  Co.  v.  Patton,  129 
Ind.  472,  28  N.  E.  1113,  28  Am.  St.  Rep.  203. 

Sufficiency. —  Where  the  complaint  averred 
that  H  was  the  managing  agent  and  super- 
intendent of  the  company,  that  the  powder 
for  blasting  was  furnished  by  the  company 
through  him,  and  that  he  furnished  the  same 
to  plaintiff  for  use,  it  was  held  that  these 
allegations  of  fact  were  equivalent  to  a  direcj; 
and  simple  averment  that  the  company  fur- 
nished the  powder.  Spelman  v.  Fisher  Iron 
Co.,  56  Barb.  (N.  Y.)  151.  A  declaration, 
alleging  defendant's  knowledge  of  the  dan- 
gerous character  of  naphtha,  and  the  use  to 
which  it  would  probably  be  put  and  aflirm- 
ing  the  absence  of  negligence  on  plaintiff's 
part,  states  a  good  cause  of  action  at  common 
law.  Wellington  v.  Downer  Kerosene  Oil  Co., 
104  Mass.  64. 

91.  Hill  V.  Callahan,  82  Ga.  109,  8  S.  E. 
730. 

Sufficient  allegation. —  Where,  in  an  action 
against  a  seller  of  gasoline  for  the  death  of 
the  buyer's  servant,  caused  by  an  explosion, 
it  was  alleged  that  the  gasoline  was  eighty- 
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b.  Where  Special  Damages  Are  Sought.  "Where  special  damages  are  sought 
to  be  recovered,  as  for  suffering  and  anxiety  of  mind,"^  or  for  loss  of  time,"^  there 
must  be  a  special  allegation  as  to  such  damages. 

e.  Variance.  The  general  rule  that  it  is  necessary  for  the  proof  to  substan- 
tially correspond  with  the  allegation  applies  in  this  class  of  actions.^* 

4.  Evidence  ^ —  a.  Presumptions  and  Burden  of  Proof.  The  usual  rules  as  to 
presumptions^^  and  burden  of  proof  govern.''  Thus  it  has  been  held  that  a  pre- 
sumption of  negligence  may  arise  from  the  fact  of  the  explosion  itself  ^  or  the 
injury  resulting  therefrom,™  especially  in  connection  with  other  circumstances, 
such  as  the  nature  of  the  explosive  or  the  manner  of  its  use,'  although  as  a  rule 
the  question  of  negligence  is  purely  one  of  fact  wliich  should  be  submitted  to  the 
jury.^  The  burden  of  proof  to  establish  negligence  in  the  handling  of  explosives 
rests  of  course  upon  plaintiff.' 


seven-degree  gasoline,  the  most  dangerous  on 
the  market,  and  that  defendant  did  not 
notify  plaintiff's  employer  of  its  dangerous 
qualities,  a  demurrer  to  the  petition,  on  the 
jground  that  one  selling  merchandise  is  not 
responsible  for  damages  to  an  employee  of  the 
purchaser  resulting  therefrom,  was  properly 
overruled,  since  the  gasoline  sold  was  a  sub- 
stance inherently  dangerous  to  human  life, 
which  it  was  defendant's  duty  to  have  warned 
purchasers  against.  Waters  Pierce  Oil  Co.  v. 
Davis,  24  Tex.  Civ.  App.  508,  60  S.  W. 
453. 

92.  Wright  v.  Compton,  53  Ind.  337,  hold- 
ing that  one  can  recover  for  suffering  and 
anxiety  of  mind,  caused  by  an  injury  from 
negligent  blasting,  without  such  special  al- 
legation in  the  complaint. 

93.  Hunter  v.  Farren,  127  Mass.  481,  34 
Am.  Eep.  423,  holding  that  one  cannot  recover 
compensation  for  loss  of  time  of  men  em- 
ployed about  his  works,  without  making  al- 
legation of  such  loss,  a  declaration  alleging 
only  the  interruption  of  use  and  occupation  of 
his  buildings  being  insufficient. 

94.  See,  generally.  Pleading. 

Fatal  variances  see  Wright  v.  Chicago,  etc., 
E.  Co.,  27  111.  App.  200;  Elkins  v.  McKean, 
79  Pa.  St.  493;  King  v.  Ford,  1  Stark.  421, 
18  Rev.  Eep.  794,  2  E.  C.  L.  163. 

Immaterial  variances  see  Mills  v.  Wilming- 
ton City  R.  Co.,  1  Marv.  (Del.)  269,  40  Atl. 
1114;  Binford  v.  Johnston,  82  Ind.  426,  42 
Am.  Rep.  508;  Colvin  v.  Peabody,  155  Mass. 
104,  29  N.  E.  59. 

95.  Evidence  generally  see  Evidence. 

96.  Presumptions  generally  see  Evidence, 
16  Cye.  1050. 

97.  Burden  of  proof  generally  see  Evi- 
dence, 16  Cyc.  926. 

98.  Judson  v.  Giant  Powder  Co.,  107  Cal. 
549.  40  Pac.  1020,  48  Am.  St.  Rep.  146,  29 
L.  R.  A.  718  [citing  Shearman  &  R.  Negl. 
§  60],  holding  that  in  the  absence  of  any  ex- 
planation of  the  real  cause,  an  explosion  of 
nitroglycerine,  or  dynamite  in  process  of 
manufacture  raises  a  presumption  of  negli- 
gence. In  this  case  numerous  authorities  in 
analogous  eases  are  reviewed  and  the  rule  of 
the  text  upheld. 

99.  It  is  sometimes  held  that  the  fact  of 
an  injury  caused  by  a  blast  raises  a  pre- 
sumption of  negligence  on  the  part  of  those 


conducting  it.  Ulrich  v.  McCabe,  1  Hilt. 
(N.  Y.)  251;  Klepsch  v.  Donald,  8  Wash. 
162,  35  Pac.  621. 

1.  It  has  been  held  that  evidence  of  the 
dangerous  qualities  of  fireworks,  their  dis- 
charge by  defendant,  and  the  injury  there- 
from, raises  a  presumption  of  negligence. 
Dowell  V.  Guthrie,  99  Mo.  653,  12  S.  W.  900, 
17  Am.  St.  Rep.  598. 

Gasoline. —  An  employee  of  defendant,  in 
putting  on  a  tin  roof,  was  using  a  gasoline 
fire-pot  in  which  to  heat  his  irons,  and  in  so 
doing  put  up  a  tin  wind-brake  to  protect  the 
flame,  which,  becoming  heated,  reflected  the 
heat  in  such  a  manner  that  the  gasoline  can 
exploded,  severely  burning  another  workman. 
It  was  held  to  be  a  negligent  use,  for  which 
defendant  should  respond  in  damages.  Evans 
V.  Hoggatt,  9  Kan.  App.  540,  59  Pac.  381. 

Paint. —  Where  an  explosion  occurred  while 
the  workmen  were  painting  the  inside  of  a 
tank,  and  the  evidence  was  that  the  paint  had 
been  used  by  the  company  for  twelve  or  fif- 
teen years  and  no  such  thing  had  before  been 
heard  of,  it  was  held  to  be  error  to  submit 
the  question  of  negligence  to  the  jury.  Alli- 
son Mfg.  Co.  V.  McCormick,  118  Pa.  St.  519, 
12  Atl.  273,  4  Am.  St.  Rep.  613. 

Torpedoes. —  It  is  negligence  for  the  serv- 
ants of  a  railroad  company  without  notice  or 
other  precaution  to  place  and  leave  exposed 
to  observation  at  such  places  on  its  track  as 
children  are  likely  to  pass  an  explosive  and 
dangerous  object  like  a  signal  torpedo.  Har- 
riman  v.  Pittsburgh,  etc.,  R.  Co.,  45  Ohio  St. 
11.  12  N.  E.  451,  4  Am.  St.  Rep.  507. 

Fog-signal.— In  Jones  v.  Grand  Trunk  R. 
Co.,  45  U.  C.  Q.  B.  193,  plaintiff  who  was 
suing  for  an  injury  to  his  eye  caused  by  the 
explosion  of  a  fog-signal  which  had  been 
placed  on  the  track  was  nonsuited,  it  ap- 
pearing that  no  one  to  the  knowledge  of  sev- 
eral of  defendant's  employees,  who  were 
called  as  witnesses,  placed  it  on  the  track, 
which  would  have  been  wholly  unnecessary 
for  defendant's  purpose,  and  that  it  might 
have  been  obtained  from  defendant's  serv- 
ants by  some  third  person. 

2.  See  infra,  IV,  F,  5,  a. 

3.  Alabama. —  Cook  v.  Anderson,  85  Ala. 
99,  4  So.  713. 

Delaware. —  Mills  v.  Wilmington  City  R. 
Co.,  I  Marv.  259,  40  Atl.  1114. 

[IV,  F.  4.  a] 
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b.  Admissibility — (i)  In  Oeneral.  The  competency,  relevancy,  or  material- 
ity of  evidence  is  controlled  by  the  general  rules  governing  the  admissibility  of 
evidence.*  These  rales  have  been  applied  to  the  admissibility  of  declarations  of 
persons  injured '  or  killed*  in  actions  for  personal  injuries  or  for  death  caused  by 
explosions;  of  evidence  as  to  the  effect  of  other  injuries'  or  other  explosions  ;' 
of  evidence  as  to  the  financial  condition  of  the  parties  ; '  of  evidence  as  to  the 
quantum  of  damages ;  ^^  and  of  evidence  as  to  general  custom  and  usage  in 
regard  to  keeping  explosives,"  as  well  as  to  the  admissibility  of  positive  and 
negative  testimony.'^ 

(n)  To  Show  Intent.  "Where  the  exercise  of  proper  care  constitutes  a  valid 
defense  full  opportunity  should  be  given  defendant  to  show  acts  of  caution  and 
good  faith  on  his  part ;  ^^  but  where  the  exercise  of  care  would  not  be  a  defense 
evidence  of  such  care  is  inadmissible  when  no  claim  is  made  for  exemplary 
damages."  On  the  trial  of  one  for  the  unlawful  manufacture  of  an  explosive  the 
nature  of  the  substance  itself,  the  concealment  of  it,  and  the  fact  that  it  is 
unnecessary  in  his  lawful  business,  and  contemporaneous  declarations,  may  all  be 
considered  in.  determining  his  unlawful  intent.^^ 

(ni)  To  Show  Proper  Construction  of  Magazine  or  Storehouse.  In 
an  action  against  one  for  the  alleged  negligent  construction  and  maintenance  of 


Iowa. —  Walker  v.  Chicago,  efc,  E.  Co.,  71 
Iowa  658,  23  N.  W.  224. 

Massachusetts. —  Hourigan  v.  Nowellj  110 
Mass.  470. 

Missouri. —  Dowell  v.  Guthrie,  116  Mo. 
646,  22  S.  W.  893. 

New  Meaoioo. —  Deserant  v.  Cerrillos  Coal 
E.  Co.,  9  N.  M.  495,  55  Pae.  290. 

Utah. —  Anderson  v.  Daly  Min.  Co.,  16 
Utah  28,  50  Fac.  815. 

4.  See,  generally.  Evidence.  See  also  Fisk 
V.  Wait,   104  Mass.  71. 

5.  Davis  V.  Graham,  2  Colo.  App.  210,  29 
Pac.  1007,  holding  that  statements  made  by 
plaintiff  as  to  the  manner  of  the  occurrence 
of  his  injury  are  inadmissible  to  support 
his  subsequent  statements  consistent  with  his 
testimony. 

6.  Where,  in  an  action  against  a  seller 
of  eighty-seven-degree  gasoline  for  injuries 
caused  by  an  explosion,  deceased  had  no 
knowledge  of  the  dangerous  qualities  of  such 
gasoline,  and  had  been  told  that  defendant's 
agent  had  said  there  was  no  danger  there- 
from, evidence  that  deceased  had  stated  that 
he  had  been  told,  by  a  person  whose  name  was 
not  disclosed,  that  the  gasoline  was  safe  at 
the  point  where  it  was  stored,  was  admissible 
to  show  the  state  of  decedent's  mind  as  to  the 
danger.  Waters-Pierce  Oil  Co.  v.  Davis,  (Tex. 
Civ.  App.  1900)  60  S.  W.  453.  See  also 
Monroe  v.  Pacific  Coast  Dredging,  etc.,  Co., 
84  Cal.  515,  24  Pac.  303,  18  Am.  St.  Eep. 
248,  holding  that  it  is  admissible  to  show 
that  the  deceased,  after  the  injuries  which 
resulted  in  his  death,  complained  of  vertigo 
and  dizziness. 

7.  Munro  v.  Pacific  Coast  Dredging,  etc., 
Co.,  84  Cal.  515,  24  Pac.  303,  18  Am.  St.  Eep. 
248,  holding  that  in  an  action  for  an  injury 
from  negligent  blasting  evidence  is  admissible 
showing  the  effect  of  the  explosion  upon  ad- 
joining property. 

8.  Fillo  V.  Jones,  2  Abb.  Dec.  (N.  Y.)  121, 
holding  that,  where  one  is  injured  by  an  ex- 

[IV,  F,  4.  b.  (i)] 


plosion  of  fireworks  alleged  to  have  been 
wrongfully  kept,  it  is  not  permissible  to 
show  that  other  fires  caused  by  fireworks  had 
occurred  at  other  times  on  the  premises  of 
other  persons;  at  least  without  proof  that 
the  fireworks  and  the  conditions  of  ignition 
were  similar. 

9.  Myers  v.  Malcolm,  6  Hill  (N.  Y.)  292, 
41  Am.  Dec.  744  (evidence  of  defendant's 
wealth  not  admissible  in  action  for  nui- 
sance) ;  Simmons  v.  McConnell,  86  Va.  494, 
10  S.  E.  838  (evidence  of  plaintiff's  financial 
condition  admissible). 

10.  Gourdier  f.  Cormack,  2  E.  D.  Smith 
(N.  Y.)  200;  Simmons  v.  McConnell,  86  Va. 
494,  10  S.  E-.  838. 

11.  Barnes  v.  Zettlemoyer,  (Tex.  Civ.  App. 
1901)  62  S.  W.  Ill,  where  dynamite  kept 
for  the  purpose  of  trade  in  »  hardware 
store  exploded  and  injured  the  property  of 
an  adjoining  owner. 

13.  Beauehamp  v.  Saginaw  Min.  Co.,  50 
Mich.  163,  5  N.  W.  65,  45  Am.  Eep.  30,  hold- 
ing that,  where  there  was  positive  testimony 
that  proper  warning  had  been  given,  it  is  not 
clearly  error  to  allow  witnesses  to  testify  that 
they  heard  no  warning.  In  Wright  v.  Chi- 
cago, etc.,  E.  Co.,  27  111.  App.  200,  where  a 
violation  of  a  city  ordinance  in  the  storage  of 
oil  was  complained  of,  it  was  held  an  error 
not  to  permit  plaintiff  to  prove  the  condi- 
tion of  defendant's  warehouse,  and  that  the 
floor  thereof  was  soaked  with  oil. 

13.  Furth  V.  Foster,  7  Eob.  (N.  Y.)  484, 
holding  that,  in  an  action  against  defendant  ' 
for  an  injury  resulting  from  the  alleged 
negligently  carrying  of  gunpowder  through 
the  streets,  evidence  that  he  submitted  the 
powder  for  examination  to  persons  familiar 
with  its  use  in  blasting  and  was  told  by  them 
that   it  was  harmless  is   admissible. 

14.  Tremain  v.  Cohoes  Co.,  2  N.  Y.  163,  51 
Am.   Dec.   284. 

15.  Hronek  v.  People,  134  111.  139,  24  N.  E. 
861,  23  Am.  St.  Eep.  652,  8  L.  E.  A.  837. 
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a  magazine,  it  lias  been  held,'*  and  likewise  denied,"  that  evidence  of  the  maimer 
of  construction  of  other  magazines  is  admissible. 

e.  Weight  and  Suffleieney.  In  like  maimer  the  general  rules  as  to  the  weiglit 
and  sufticiency  of  evidence  control.'^  Thus  a  written  notice  of  an  intention  to 
blast  rock  at  a  certain  place,"  or  giving  orders  and  superintending  the  blasting, 
\?, 'prima  facie  evidence  that  the  parties  are  themselves  the  actors.^"  So  evidence 
of  a  failure  to  comply  with  an  ordinance  regarding  blasting  is  sufficient  evidence 
of  negligCTice  to  go  to  the  jnry.^'  It  is  sufficient  to  show  that  the  rocket  was  set 
in  motion  by  defendant's  negligence  witliout  pointing  out  the  particular  negli- 
gent act  that  caused  the  injury .^^ 

5.  Trial  ^  —  a.  Questions  of  Law  and  Fact.  Under  the  usual  rule  with 
respect  to  questions  of  law  and  fact^'*  defendant's  negligence,^  plaintiff's  con- 
tributory negligence,^^  the  sufficiency  of  notice  of  the  dangerous  character  of  an 
explosive  given  to  a  carrier,^'  and  whether  the  keeping  or  storage  of  explosives  is 
or  is  not  a  nuisance  per  se^  have  been  very  properly  held  to  be  questions  which 


16.  Emory  f.  Hazard  Powder  Co.,  22  S.  C. 
476,  53  Am.  Rep.  730. 

17.  Bradley  v.  People,  56  Barb.  (N.  Y.) 
72. 

18.  See  Evidence,  17  Cyc.  753.  See  also 
Cameron  v.  New  England  Telephone,  etc., 
Co.,  182  Mass.  310,  65  N.  E.  385;  Holland 
House  Co.  V.  Baird,  49  N.  Y.  App.  Div.  180, 
63  Iv.  Y.  Suppl.  73.  And  compare  Sooola  v. 
Chess-Carley  Co.,  39  La.  Ann.  344,  1  So.  824. 

Expert  testimony. —  In  the  absence  of  di- 
rect evidence  as  to  the  cause  of  an  explosion, 
expert  testimony  as  to  its  probable  cause  is 
sufficient  to  warrant  its  submission  to  the 
jury.    Badcoek  v.  Freeman,  21  Ont.  App.  633. 

19.  Gourdier  v.  Cormaek,  2  E.  D.  Smith 
(X.  Y.)   200. 

20.  Hardrop  v.  Gallagher,  2  E.  D.  Smith 
(N.  Y.)    523. 

21.  Koster  v.  Noonan,  8  Daly  (N.  Y.)  231. 

22.  Dowell  V.  Guthrie,  99  Mo.  653,  12  S.  W. 
900,  17  Am.  St.  Eep.  598. 

23.  Trial  generally  see  Tkial. 

24.  See,  generally,  Teial. 

Sufficiency  of  warning  as  a  question  for 
the  jury  see  supra,  IV,  B,  6,  b. 

25.  Smith  v.  Clarke  Hardware  Co.^  100  Ga. 
163,  28  S.  E.  73,  39  L.  E.  A.  607 ;  Ft.  Worth, 
etc.,  R.  Co.  V.  Beauchamp,  95  Tex.  496,  68 
S.  W.  502,  93  Am:  St.  Rep.  864;  Sebeck  v. 
Plattdeutsche  Volksfest  Verein,  124  Fed.  11, 
59  C.  C.  A.  531.  And  see  Holland  House  Co. 
V.  Baird,  169  N.  Y.  136,  62  N.  E.  149  [revers- 
ing 49  N.  Y.  App.  Div.  180,  62  N.  Y.  Suppl. 
73].     See  also,  generally.  Negligence. 

Negligence  from  omission  to  give  warning 
of  blast  as  a  question  for  the  jury  see  supra, 
IV,  B,  6,  b. 

Negligence  in  blasting. — Redmund  v.  Butler, 
168  Mass.  367,  47  N.  E.  108 ;  Neveu  v.  Sears, 
155  Mass.'  303,  29  N.  E.  472 ;  Berg  v.  Boston 
etc.,  Consol.  Copper,  etc.,  Min.  Co.,  12  Mont. 
212,  19  Pae.  545;  Koster  v.  Noonan.  8  Daly 
(N.  Y.)  231.  And  see  Holland  House  v. 
Baird,  169  N.  Y.  136,  62  N.  E.  149  [re- 
versing 49  N.  Y.  App.  Div.  180,  62  N.  Y. 
Sunpl.  73]. 

Negligence  in  keeping  or  storing  explosives. 
— Denver,  etc.,  R.  Co.  v.  Conway,  8  Colo.  1,  5 
Pac.  142,  54  Am.  Rep.  537 ;  Clarkin  ».  Biwa- 
bik-Bessemer   Co.,   65   Minn.  483,   67   N.   W. 
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1020;  Twohey  v.  Fruin,  96  Mo.  104,  8  S.  W. 
784;  Rollins  v.  Farley,  100  N.  Y.  620,  3  N.  E. 
87;  Tissue  v.  Baltimore,  etc.,  R.  Co.,  112  Pa. 
St.  91,  3  Atl.  667,  56  Am.  Rep.  310. 

When  a  question  for  the  court. —  In  Berg 
V.  Boston,  etc.,  Consol.  Copper,  etc.,  Min.  Co., 
12  Mont.  212,  215,  19  Pae.  545,  it'i^  said:' 
"  The  question  of  negligence  is  a  fairly  dis- 
puted question  of  fact,  it  must  be  resolved 
by  the  jury,  but  that,  if  the  evidence  is  per- 
fectly clear  to  the  effect  that  there  was  no 
negligence,  the  matter  is  for  the  court."  To 
the  same  effect  see  Walker  v.  Chicago,  etc., 
R.  Co.,  71  Iowa  658,  33  N.  W.  224;  Foley  v. 
Chicago,  etc.,  R.  Co.,  48  Mich.  622.  12  N.  W. 
879,  42  Am.  Rep.  481;  Hughes  v.  Boston, 
etc.,  R.  Co.,  71  N.  H.  279,  51  Atl.  1007,  93 
Am.  St.  Rep.  518;  Travell  v.  Bannerman,  174 
N.  Y.  47,  66  N.  E.  583  [reversing  71  N.  Y. 
App.  Div.  439,  75  N.  Y.  Suppl.  866]  ;  Afflick 
V.  Bates,  21  R.  I.  281,  43  Atl.  539,  79  Am. 
St.  Rep.  801. 

26.  A  taftoma.-^  Birmingham  Water-Works 
Co.  «.  Hubbard,  85  Ala.  179,  4  So.  607,  7  Am. 
St.  Rep.  35;  Eureka  Co.  v.  Bass,  81  Ala.  200, 
8  So.  216,  60  Am.  Rep.  152. 

Colorado. —  Davis  v.  Graham,  2  Colo.  App.l 
210,  29  Pac.  1007.  I 

Georgia. —  Smith  v.  Clarke  Hardware  Co., 
100  Ga.  163.  28  S.  E.  73,  39  L.  R.  A.  607. 

Massachusetts. —  Frost  v.  Josselyn,  180 
Mass.  3S9,  62  N.  E.  469;  Fisk  v.  Wait,  104 
Mass.  71. 

Michigan. — ■  Powers  v.  Harlow,  57  Mich. 
107,  23  N.  W.  606. 

'New  York. —  Koster  v.  Noonan,  8  Daly 
231. 

Virginia. —  Standard  Oil  Co.  v.  Wakefield, 
102  Va.  824,  47  S.  E.  830,  66  L.  R.  A.  792. 

United  States. —  Carv  v.  Morrison,  129  Fed. 
177,  63  C.  C.  A.  267,  65  L.  R.  A.  659. 

Canada. — ^Makins  v.  Piggott,  29  Can.  Su- 
preme Ct.  188. 

But  compare  Powers  v.  Harlow,  53  Mich. 
507,  19  N.  W.  257,  51  Am.  Rep.  154. 

See  also,  generally,  Negligence. 

27.  Standard  Oil  Co.  v.  Tierney,  92  Ky. 
367,  17  S.  W.  1025,  13  Ky.  L.  Rep.  626,  36 
Am.  St.  Rep.  595,  14  L.  R.  A.  677. 

28.  Barnes  v.  Zettlemoyer,  25  Tex.  Civ. 
App.  468,  62  S.  W.  Ill,  where  a  quantity  of 
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under  instructions  from  the  court  should  be  submitted  to  and  determined  by 
the  jury. 

b.  Instpuctions.  The  instrnctions  of  the  court  must  comply  with  the  rules 
governing  instructions  in  civil  actions  generally.^  Thus  while  instructions  should 
not  ignore  matters  in  evidence  and  material  to  the  issue,**  they  must  be  based 
upon  some  evidence''  and  must  be  consistent.^ 

e.  Judgment.'^  It  is  error  to  enter  a  judgment  for  damages  caused  by  unlaw- 
ful blasting,  in  excess  of  the  verdict,  and  such  error  will  be  modified  on 
appeal.^ 

6.  Damages.^  Compensatory  damages'' — including  proximate  and  remote 
damages,'"^  damages  for  interruption  of  business,'*  and  damages  for  physical  pain, 
mental  anguish,  and  impairment  of  mental   capacity'' — exemplary  damages,^* 


dynamite  was  kept  in  a,  store  for  the  pur- 
pose of  trade. 

29.  See,  generally,  Teial. 

30.  See  Hill  v.  Meyer  Bros.  Drug  Co.,  140 
Mo.  433,  31  S.  W.  909,  holding  that  an  in- 
struction must  not  ignore  the  care  required 
of  plaintiflf  to  use  ordinary  diligence  and 
prudence  to  inform  himself  of  or  to  recognize 
the  dangers  incidental  to  certain  work.  But 
compare  Sebeck  v.  Plattdeutsche  Volksfest 
Verein,  124  Fed.  11,  59  C.  C.  A.  531,  to  the 
effect  that  an  additional  instruction  need  not 
be  given  when  other  instructions  already 
given  wholly  cover  the  rules  of  law  and  the 
questions   of  fact   involve^. 

Not  material  to  the  issue. —  Where  a  black- 
smith was  injured  by  a  kick  from  a,  horse 
which  was  frightened  by  an  explosion  in  the 
vicinity  of  the  shop,  it  was  error,  in  an  ac- 
tidn  against  the  excavators  who  caused  the 
explosion,  to  permit  a  recovery  upon  the 
ground  that  the  charge  of  dynamite  was  ex- 
cessive, or  that  it  was  not  properly  covered, 
when  the  only  ground  of  negligence  set  up  in 
the  declaration  was  the  failure  of  defend- 
ants to  give  notice  of  the  blast.  Mitchell  v. 
Prange,  110  Mich.  78,  67  N.  W.  1096,  64  Am. 
St.  Rep.  329,  34  L.  E.  A.  182. 

31.  Munro  v.  Pacific  Coast  Dredging,  etc., 
Co.,  84  Cal.  515,  24  Pac.  303,  18  Am.  St.  Rep. 
248,  holding  that  where  there  is  no  evidence 
of  contributory  negligence  the  doctrine  may 
be  properly  ignored.  And  to  the  same  effect 
see  Mather  v.  Eillston,  156  U.  S.  391,  15  S. 
Ct.  464,  39  L.  ed.  464. 

32.  Kelley  v.  Cable  Co.,  7  Mont.  70,  14 
Pac.  633.  Compare  Georgia  Cent.  R.  Co.  v. 
Bernstein,  113  Ga.  175,  38  S.  E.  394,  hold- 
ing that  in  an  action  for  damages  occasioned 
by  blasting  in  a  city,  a  charge  that,  while  in 
a  given  instance  a  permit  to  do  blasting 
should  have  been  in  writing,  the  party  acting 
under  an  oral  permit  should  not  be  "  charge- 
able with  laches,"  is  not  hurtful  to  such 
party  as  intimating  that  he  had  not  complied 
with  the  law  unless  he  had  obtained  a  written 
permit. 

33.  Judgment  generally  see  Judgments. 

34.  Colton  V.  Onderdonk,  69  Cal.  155,  10 
Pac.  395,  58  Am.  Ren.  556. 

35.  Damages  generally  see  Damages. 

36.  See  Damages,  13  Cyc.  22. 

37.  See  Damages,  13  Cyc.  25.  See  also 
the  following  cases: 
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California. — 'Taylor  v.  Baldwin,  78  Cal. 
517,  21  Pac.  124. 

Colorado. —  G.  B.  &  L.  R.  Co.  v.  Eagles,  9 
Colo.  544,  13  Pac.  696. 

Delaware. —  Mills  v.  Wilmington  City  R. 
Co.,  1  Marv.  269,  40  Atl.  1114. 

Illinois. —  Wright  v.  Chicago,  etc.,  R.  Co., 
27  111.  App.  200. 

Indiana  —  Binford  v.  Johnston,  82  Ind.  426, 
42  Am.  Rep.  508. 

Massachusetts. —  Carter  v.  Towne,  103 
Mass.  507. 

New  Jersey. —  Cuff  v.  Newark,  etc.,  R.  Co., 
35  N.  J.  L.  17,  10  Am.  Rep.  205. 

Tslew  York. — Conklin  v.  Thompson,  29  Barb. 
218. 

Ohio. —  Harriman  v.  Pittsburgh,  etc.,  E. 
Co.,  45  Ohio  St.  11,  12  N.  E.  451,  4  Am.  St. 
Rep.  507. 

United  States. — Sofield  v.  Sommers,  22  Fed. 
Cas.  No.  13,157,  9  Ben.  526. 

38.  See  Damages,  13  Cyc.  57.  See  also 
Hazard  Powder  Co.  v.  Volger,  58  Fed.  152, 
7  C.  C.  A.  130. 

One  can  recover  for  temporary  interruption, 
of  his  business,  and  loss  of  time  of  his  work- 
men, caused  by  the  negligent  blasting  of  a 
near-by  contractor,  the  measure  of  damages; 
being  the  value  to  plaintiff  of  the  work  and 
the  time  lost.  Hunter  v.  Farren,  127  Mass.. 
481,  34  Am-.  Rep.  423. 

39.  See  Damages,  13  Cyc.  38  et  seq.,  47. 
While    imaginary    suffering    and    fanciful 

anxiety  of  mind  would  not  be  ground  for 
damages,  in  an  action  for  injuries  from  a 
negligent  explosion  (Wright  v.  Compton,  53 
Ind.  337),  yet  impaired  physical  ability  and 
pain  and  anxiety  of  mind  unavoidably  in- 
curred may  properly  be  considered  (Cameron 
V.  Vandegriff,  53  Ark.  381,  13  S.  W.  1092; 
Wright  V.  Compton,  53  Ind.  337;  Standard 
Oil  Co.  V.  Tierney,  92  Ky.  367,  17  S.  W.  1025, 

13  Ky.   L.  Rep.   626,   36  Am.  St.  Rep.   595, 

14  L.  R.  A.  677). 

40.  See  Damages,  13  Cyc.  105. 

In  an  action  to  recover  for  injuries  from 
a  negligent  explosion  exemplary  or  vindictive 
damages  can  be  recovered  only  on  the  proof 
of  negligence  or  other  aggragavating  circum- 
stances. Munro  v.  Pacific  Coast  Dredging,  etc., 
Co.,  84  Cal.  515.  24  Pac.  303,  18  Am.  St.  Rep. 
248:  Cerrillos  Coal  R.  Co.  v.  Deserant,  9 
N.  M.  49,  49  Pac.  807;  Myers  V.  Malcolm,  S 
Hill   (N.  Y.)   292,  41  Am.  Dee.  744. 
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excessive  damages,^'  and  the  computation  of  tlie  amount  of  damages*''  follow  the 
general  rules  relating  to  damages  in  all  civil  actions. 

G.  Injunction.^  In  some  jurisdictions  parties  have  resorted  to  a  court  of 
equity  to  restrain  another  from  blasting,  or  from  erecting  or  maintaining  a 
powder-house  or  magazine.** 

Export.*  In  its  primary,  general  or  essential  meaning,  as  a  verb,  to  carry 
or  send  out  of  a  place.^  In  its  secondary,  speciiic  or  especial  meaning,  as  a  verb, 
to  carry  from  a  state  or  country,  as  wares  in  commerce;'  to  send  out  from  one 
country  to  another ;  ^  to  send  goods  and  merchandise  from  one  country  to  another ;  ^ 
to  send  or  carry  out  of  the  state,  for  the  purpose  of  sale,  trade  or  disposition.* 
As  a  noun,  a  thing  exported  —  the  article  itself;''  the  correlative  of  "import,"  or 
''  impost." '  Here,  the  word  conveys  the  idea  of  something  carried  out  of  the 
United  States.'  As  used  in  the  Constitution  and  laws  of  the  United  States,  gener- 
ally, the  transportation  of  goods  from  this  to  a  foreign  country,*"  and  the  term 


41.  See  Damages,  13  Cyc.  121.  Where 
plaintiff,  a  vigorous  man  of  thirty  years,  was 
so  badly  burned  about  the  face  by  an  ex- 
plosion of  oil  as  to  disfigure  him  for  life, 
suffered  for  several  months,  and  lost  the  use 
of  his  left  arm,  a  verdict  of  twenty-five  thou- 
sand dollars  was  held  to  be  excessive.  Stand- 
ard Oil  Co.  V.  Tierney,  92  Ky.  367,  17  S.  W. 
1025,  13  Ky.  L.  Eep.  626,  36  Am.  St.  Rep. 
595,  14  L.  R.  A.  677. 

42.  See  Damages,  13  Cyc.  252. 

In  an  action  for  injuries  caused  by  the  im- 
proper use  of  explosives,  damages  accrued  up 
to  the  time  of  bringing  the  action  only  can 
be  recovered  (Morgan  v.  Bowes,  17  N.  Y. 
Suppl.  1%]  ;  but  in  Texas  another  rule  pre- 
vails where  the  damages  are  necessarily  con- 
tinuous ( Comminge  v.  Stevenson,  76  Tex.  642, 
13  S.  W.  556). 

43.  Injunction  generally  see  Injunctions. 

44.  Whether  or  not  injunction  will  issue 
will  depend  upon  the  facts  and  circumstances 
of  each  particular  case. 

Kentucky. —  Dumesnil  v.  Dupont,  18  B. 
Mon.  800,  68  Am.  Dec.  750. 

'New  York. —  Marvin  v.  Brewster  Iron  Min. 
Co.,  55  N.  Y.  538,  14  Am.  Rep.  322;  Hill  v. 
Schneider,  13  N.  Y.  App.  Div.  299,  43  N.  Y. 
Suppl.  1 ;  Rafter  v.  Tagliabue,  21  N.  Y.  Suppl. 
107,  29  Abb.  N.  Cas.  1. 

Pennsylvania. —  Dilworth's  Appeal,  91  Pa. 
St.  247;  Wier's  Appeal,  74  Pa.  St.  230;  Mc- 
Donough  V.  Roat,  8  Kulp  433. 

West  Virginia. —  Huntington,  etc.,  Land 
Development  Co.  v.  Phoenix  Powder  Mfg.  Co., 
40  W.  Va.  711,  21   S.  E.  1037. 

England. —  Crowder  v.  Tinkler,  19  Ves.  Jr. 
617,  13  Rev.  Rep.  267,  34  Eng.  Reprint 
645. 

Estoppel. —  Where  a  company  engaged  in 
the  manufacture  of  powder  and  other  ex- 
plosives without  misrepresentation  or  con- 
cealment on  its  part  is  induced  by  a  com- 
pany to  locate  its  works  at  great  expense  on 
lands  adjacent"  to  the  property  of  such  com- 
pany, and  for  its  prospective  benefit,  the 
company  cannot,  on  discovering  that  the 
proximity  of  such  powder  works  has  dimin- 
ished instead  of  enhanced  the  value  of  its 
adjoining   territory,   enjoin   the    continuance 


of  such  work  as  a  nuisance.  Huntington, 
etc.,  and  Development  Co.  v.  Phoenix  Powder 
Mfg.  Co.,  40  W.  Va.  711,  21  S.  E.  1037. 

1.  "Export ".and  "import"  "have  a  tech- 
nical meaning  in  the  law."  U.  S.  v.  The  For- 
rester, 25  Fed.  Cas.  No.  15,132,  Newb.  Adm. 
81,  94. 

2.  Swan,  etc.,  Co.  v.  U.  S.,  190  U.  S.  143, 
145,  23  S.  Ct.  702,  47  L.  ed.  984. 

3.  Webster  Diet,  [quoted  in  Kidd  v.  Flag- 
ler, 54  Fed.  367,  369]. 

4.  Swan,  etc.,  Co.  v.  U.  S.,  190  Ui  S.  143, 
145,  23  S.  Ct.  702,  47  L.  ed.  984. 

5.  Kidd  V.  Flagler,  54  Fed.  367,  369  iquot- 
ing  U.  S.  v.  The  Forrester,  25  Fed.  Cas.  No. 
15,132,  Newb.  Adm.  8,  and  citing  Bouvier  L. 
Diet.;  Rapalje  &  L.  L.  Diet.]. 

6.  State  V.  Turner,  5  Harr.  (Del.)  501, 
502. 

7.  Dooley  v.  U.  S.,  183  U.  S.  151,  174,  22 
S.  Ct.  62,  46  L.  ed.   128. 

8.  Woodruflf  V.  Parham,  8  Wall.  (U.  S.) 
123,  131,  19  L.  ed.  382  [citing  Brown  v.  Mary- 
land, 12  Wheat.  (U.  S.)  419,  6  L.  ed.  678]; 
TJ.  S.  i'.  The  Forrester,  25  Fed.  Cas.  No. 
15,132,  Newb.  Adm.  81. 

9.  Dooley  i\  U.  S.,  183  U.  S.  151,  154,  22 
S.  Ct.  62,  46  L.  ed.  128. 

The  term  has  been  held  not  to  include: 
A  bill  of  exchange  (Ex  p.  Martin,  7  Nev. 
140,  143,  8  Am.  Rep.  707  [citing  Woodruff 
V.  Parham,  8  Wall.  (U.  S.)  123,  131,  19 
L.  ed.  382] )  ;  a  dead  body  of  a  human  being 
{In  re  Wong  Yung  Quy,  2  Fed.  624,  631,  6 
Sawy.  442)  ;  an  excise  laid  on  tobacco,  be- 
fore its  removal  from  the  factory  (Turpin  v. 
Burgess,  117  U.  S.  504,  506,  6  S.  Ct.  835,  29 
L.  ed.  988  [citing  Coe  v.  Erro],  116  U.  S. 
517,  6  S.  Ct.  475,  29  L.  ed.  715])  ;  persons 
and  passengers  {Ex  p.  Martin,  7  Nev.  140, 
142,  8  Am.  Rep.  707;  7  Cyc.  472  note  52)  ; 
pork  (Powell  v.  Madison,  21  Ind.  335,  339)  ; 
a  shipment  of  goods  from  New  York  to 
Puerto  Rico  (12  Cyc.  1108  note  6);  and  timber 
which  is  cut  in  the  forest  and  intended  for 
exportation  (Coe  v.  Errol,  116  U.  S.  517, 
528,  6  S.  Ct.  475,  29  L.  ed.  715.  But  see 
Clarke  v.  Clarke,  5  Fed.  Cas.  No.  2,846,  3 
Woods  408,  412). 

10.  Swan,  etc.,  Co.  v.  U.  S.,  190  U.  S.  143, 
145,  23  S.  Ct.  702,  47  L.  ed.  984. 

[IV.  G] 
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embraces  only  articles  exported  to  foreign  countries,  and  does  not  include  those 
exported  from  one  state  into  anotlier."  (Export :  In  General,  see  Customs  Duties. 
Regulations  by  State  as  Constituting  the  Levying  of  Duties  on  Exports,  see  Com- 
MEECB.     Taxation,  see  Commeece.     See  also  Expoetation  ;  Exported.) 

Exportation.^^  A  severance  of  goods  from  the  mass  of  things  belonging  to 
this  country  with  an  intention  of  uniting  them  to  the  mass  of  things  belonging 
to  some  foreign  country  or  othei- ;  '^  the  transportation  of  merchandise  f I'om  one 
country  to  a  foreign  country.'*  (See  Expoet;  and,  generally,  Commeece; 
Customs  Duties.) 

Exported.  In  its  ordinary  sense,  carried  out  of  the  port.'"  A  term  applied 
to  merchandise  M'hen  it  is  unloaded  at  a  foreign  port.'^  (See  Expoet  ;  and, 
generally,  Commeece  ;  Customs  Duties.) 

Exporting.  As  used  in  an  indictment  for  exporting  a  slave,  the  taking  or 
carrying  of  the  slave  out  of  the  state  as  an  article  of  trade  or  merchandise." 

Expose.'*  To  remove  from  shelter  ;  to  place  in  a  situation  to  be  affected  or 
acted  on."  In  reference  to  pain,  to  make  liable ;  to  subject ;  and  (referring  to 
the  custom  of  some  nations  to  expose  their  children)  to  cast  out  to  chance;  to 
place  abroad,  or  in  a  situation  unprotected.^     (See  Exposed  ;  Exposure.) 

Exposed.''  A  word  which  may  have  different  meanings  according  to  the 
circumstances  of  the  different  cases  in  which  it  is  used  ;  it  may  mean  exposed  to 
the  air ;  it  may  mean  exposed  to  water ;  it  may  mean  exposed  to  view.''  (See 
Expose.) 


11.  Woodruflf  v.  Parham,  8  Wall.  (U.  S.) 
123,  132,  19  L.  ed.  382  [cited  in  Ex  p.  Mar- 
tin, 7  Nev.  140,  143,  8  Am.  Rep.  707 ;  Kother- 
mel  1?.  Meyerle,  136  Pa.  St.  250,  262,  26  Atl. 
583,  9  L.  R.  A.  366;  Dooley  v.  U.  S.,  183 
U.  S.  151,  153,  22  S.  Ct.  62,  46  L.  ed.  128; 
Patapsco  Guano  Co.  i'.  Board  of  Agriculture, 
171  U.  S.  345,  350,  18  S.  Ct.  862,  43  L.  ed. 
191;  Pittsburg,  etc..  Coal  Co.  v.  Louisiana, 
156  U.  S.  590,  600,  15  S.  Ct.  459,  39  L.  ed. 
544];   12  Cyc.  1108;  7  Cyc.  472. 

"The  word  is  susceptible  of  being  applied 
to  articles  introduced  from  one  State  into 
another."  WoodrufiF  v.  Parham,  8  Wall. 
(U.  S.)  123,  132,  19  L.  ed.  382.  See  also 
Dooley  v.  U.  S.,  183  U.  S.  151,  153,  22  S.  Ct. 
62,  46  L.  ed.  128  (where  it  is  said:  "The 
words  '  import '  and  '  export '  are  sometimes 
used  to  denote  goods  passing  from  one  State 
to  another " )  ;  Muller  r.  Baldwin,  L.  R.  9 
Q.  B.  457,  461,  43  L.  J.  Q.  B.  164;  7  Cyc.  472 
note  51. 

12.  "At  the  period  of  the  exportation  to 
the  United  States "  see  Sampson  v.  Peaslee, 
20  How.  (U.  S.)  571,  578,  15  L.  ed.  1022. 

"Shipped  for  exportation"  see  Stockton, 
etc.,  R.  Co.  V.  Barrett,  11  CI.  &  F.  590,  8  Eng. 
Reprint  1225,  2  M.  &  G.  134,  163,  40  E.  C.  L. 
528,  2  Scott  N.  R.  337 ;  Stockton,  etc.,  E.  Co. 
f.  Barrett,  7  M.  &  G.  870,  879,  8  Scott  N".  R. 
641,  49  E.  C.  L.  870. 

13.  17  Op.  Attys.-Gen.  583  iquoted  in 
Swan,  etc.,  Co.  v.  U.  S.,  190  U.  S.  143,  145, 
23  S.  Ct.  702,  47  L.  ed.  984]. 

14.  Swan,  etc.,  Co.  v.  V.  S.,  190  U.  S.  143, 
146,  23  S.  Ct.  702,  47  L.  ed.  984. 

It  is  not  the  clearance  outward,  but  the 
actually  going  out  of  port.  U.  S.  v.  Lyman, 
26  Fed.  Cas.  No.  15,647,  1  Mason  482 ;  Atty.- 
Gen.  V.  Pougett,  2  Price  381,  393.  See  also 
Rex  v.  Dixon,  11  Price  204,  209. 

15.  Muller  v.  Baldwin,  L.  R.  9  Q.  B.  457, 
461,  43  L.  J.  Q.  B.  164. 

16.  Kidd  V.  Flagler,  54  Fed.  367,  370. 


17.  State  V.  Turner,  5  Harr.  (Del.)  501, 
502. 

18.  Compared  with  "exhibit"  see  Reg.  v. 
Webb,  2  C.  &  K.  933,  940,  61  E.  C.  L. 
933. 

Distinguished  from  "deposit"  in  State  v. 
Pratt,  54  Vt.  484,  486;  Barlow  v.  Terrett, 
[1891]  2  Q.  B.  107,  109,  55  J.  P^  632,  GO 
L.  J.  M.  C.  104,  65  L.  T.  Rep.  N.  S.  148,  39 
Wkly.  Rep.  640. 

19.  Webster  Diet,  [quoted  in  Shannon  v. 
People,  5  Mich.  71,  90]. 

20.  Shannon  v.  People,  5  Mich.  71,  90 
[quoting  Webster  Diet.;  Encycl.  Brit.]. 

21.  "The  distinction  between  selling  and 
exposing  and  depositing  for  sale  is  well 
known  to  the  legislature."  Barlow  v.  Ter- 
rett, [1891]  2  Q.  B.  107,  109,  55  J.  P.  632, 
60  L.  J.  M.  C.  104,  65  L.  T.  Rep.  N.  S.  148, 
39  Wkly.  Rep.  640. 

22.  Crane  v.  Lawrence,  25  Q.  B.  D.  152, 
154,  17  Cox  C.  C.  135,  54  J.  P.  471,  59  L.  J. 
M.  C.  110,  63  L.  T.  Rep.  N.  S.  197,  38  Wkly. 
Rep.  620,  where  it  is  said :  "  In  each  case 
one  must  look  to  the  surrounding  circum- 
stances in  order  to-  ascertain  what  the  word 
means." 

"Exposed  for  sale"  see  Com.  v.  Byrnes, 
158  Mass.  172,  33  N.  E.  343;  Com.  v.  Atkins, 
136  Mass.  160,  161;  Com.  v.  McCue,  121 
Mass.  358,  359 ;  State  v.  Wells,  69  N.  H.  424, 
425,  45  Atl.  143,  48  L.  R.  A.  99;  Reg.  v. 
Dennis,  [1894]  2  Q.  B.  458,  18  Cox  C.  C.  21, 
58  J.  P.  622,  63  L.  J.  M.  C.  153,  160,  71 
L.  T.  Rep.  N.  S.  436,  10  Reports  316,  42 
Wkly.  Rep.  586;  Wheat  v.  Brown,  [1892]  1 
Q.  B.  418,  421,  56  J.  P.  153,  61  L.  J.  M.  C. 
94,  66  L.  T.  Rep.  N.  S.  464,  40  Wkly.  Rep. 
462;  Crane  v.  Lawrence,  25  Q.  B.  D.  152, 
154,  17  Cox  C.  C.  135,  54  J.  P.  471,  59  L.  J. 
M.  C.  10,  63  L.  T.  Rep.  N".  S.  197,  38  Wkly. 
Rep.  620;  White  v.  Yeovil,  61  L.  J.  M.  C. 
213,  214. 

Exposed  to  contagious  diseases  see  In  re 
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Exposed  places.  As  applied  to  streets,  dangerous  places.^'  (See,  gener- 
ally, Municipal  Coepokations.) 

EXPOSITIO,  QUAE  EX  VICERIBUS  CAUSAE  NASCITUR,  EST  APTISSIMA  ET  FOR- 
TISSIMA  IN  LEGE.  A  maxim  meaning  "  An  exposition,  wliich  springs  from  the 
vitals  of  a  cause,  is  the  fittest  and  most  powerful  in  law."  '^ 

EXPOSITORY  STATUTE.  A  statute  wliich  is  substantially  in  the  nature  of  a 
mandate  to  the  courts  to  construe  and  apply  a  former  law  not  according  to  judi- 
cial, but  according  to  legislative,  judgment.^^     (See,  generally,  Statutes.) 

Ex  POST  FACTO  LAW.     See  Constitutional  Law. 

Exposure.  The  state  of  being  exposed  ;  openness  to  danger ;  accessibility 
to  anything  that  may  affect,  especially  detrimentally.^'  (Exposure :  Of  Children, 
see  Homicide  ;  Infants.  Of  Person,  see  Obscenity.  Of  Poison,  see  Poisons. 
To  Danger,  see  Accident  Insurance  ;  Negligence.) 

EXPOSURE  TO  UNNECESSARY  DANGER.  A  term  wliich  is  equivalent  to 
negligence.^ 

EXPRESS.''*  As  an  adjective,  given  in  direct  terms  ;  definite ;  explicit ;  mani- 
fest ;  not  implied ;  not  dubious ;  ^  directly  stated ;  not  implied  or  left  to  infer- 
ence ;  distinctly  and  pointedly  given ;  made  unambiguous  by  special  intention  ;  ^ 
direct ;  not  ambiguous ;  ^'  clear ;  plain ;  ^^  stated  or  declared ;  that  which  is  made 
known  and  not  left  to  implication.^^  As  a  noun,  a  messenger  sent  on  a  particular 
errand  or  occasion ;  usually,  a  courier  sent  to  communicate  information  of  an 


Smith,  146  N.  Y.  68,  76,  40  N.  E.-  497,  48 
Am.  St.  Rep.  769,  28  L.  R.  A.  820. 

"  Exposed  to  injury  "  see  Treat's  Appeal,  40 
Conn.  288,  291. 

"  Exposed  to  sale  "  see  Eberle  v.  Mehrbaeh, 
55  N.  Y.  682;  Boyton  v.  Page,  13  Wend. 
(N.  Y.)  425,  429;  Adams  Express  Co.  i;. 
Schlessinger,  75  Pa.  St.  246,  256. 

"Exposed  to  view"  see  Centre  Turnpike 
Co.  V.  Smith,  12  Vt.  212,  216. 

"Exposed  or  deposited  for  sale." — White 
V.  Redfern,  5  Q.  B.  D.  15,  44  J.  P.  87,  49 
L.  J.  M.  C.  19,  23,  41  L.  T.  Rep.  N.  S. 
524,  28  Wkly.  Rep.  168.  See  also  Reg.  v. 
Dennis,  [1894]  2  Q.  B.  458,  465,  18  Cox 
C.  C.  21,  58  J.  P.  622,  71  L.  T.  Rep.  iJ.  S. 
436,  10  Reports  316,  42  Wkly.  Rep.  586. 

23.  Hubbell  v.  Yonkers,  104  N.  Y.  434, 
440,  10  N.  E.  858,  58  Am.  Rep.  522. 

24.  Adams  Gloss. 

Applied  in  Sutton's  Hospital  Case,  10  Coke 
23a,  246. 

25.  Endlich  Building  Assoe.  (2d  ed.)  §  43 
[quoted  in  Lindsay  v.  U.  S.  Savings,  etc., 
Assoc,  120  Ala.  156,  168,  24  So.  171,  42 
L.  R.  A.  783]. 

26.  Davis  v.  Western  Home  Ins.  Co.,  81 
lo-vva  496,  498,  46  N.  W.  1073,  25  Am.  St. 
Rep.  509,  10  L.  R.  A.  359.  See  also  Hoff- 
man V.  Standard  L.,  etc.,  Ins.  Co.,  127  N.  C. 
337,  341,  37  S.  E.  466. 

Synonymous  with  "building"  see  Chaffee 
V.  Cattaraugus  County  Mut.  Ins.  Co.,  18 
N.  Y.  376,  381;  Wilson  v.  Standard  P.  Ins. 
Co.,  29  U.  C.  C.  P.  308,  315. 

Exposure  to  unnecessary  danger  see  Shev- 
lin  V.  American  Mut.  Ace.  Assoc,  94  Wis. 
180,  185,  68  N.  W.  866,  36  L.  R.  A.  52. 

"Exposure  or  occupation"  see  Miller  v. 
Travelers'  Ins.  Co.,  39  Minn.  548,  550,  40 
N.  W.  839. 

27.  Sawtelle  v.  Railway  Pass.  Assur.  Co., 
21  Fed.  Cas.  No.  12,392,  is  Blatchf.  216. 

28.  "  Express  "  and  "  special "  as  used  in 
the    statute    distinguished    from    "implied " 


and  "  general "  see  Howcott  v.  Kilbourn,  44 
Ark.  213,  215. 

29.  Worcester  Diet,  \_quoted  in  State  v, 
Hyde,  121  Ind.  20,  34,  22  N.  E.  644;  State 
V.  Denny,  118  Ind.  449,  464,  21  N.  E.  274,  4 
L.  R.  A.  65;  Evansville  v.  State,  118  Ind. 
426,  443,  21  N.  E.  267,  4  L.  R.  A.  93;  Mc- 
Guire  v.  Allen,  108  Mo.  403,  414,  18  S;  W. 
282]. 

The  word  is  used  in  its  ordinary  legal  sig- 
nification in  contradistinction  to  implied 
(McGuire  v.  Allen,  108  Mo.  403,  409,  18 
S.  W.  282;  McCoy  v.  Conrad,  64  Nebr.  150, 
161,  89  N.  W.  665),  or  opposed  to  implied 
(Bouvier  L.  Diet,  [quoted  in  State  v.  Den- 
ney,  118  Ind.  449,  464,  21  N.  E.  274,  4 
L.  R.  A.  65]). 

30.  Webster  Diet,  [quoted  in  State  v.  Hyde, 
121  Ind.  20,  34,  22  N.  E.  644;  Hovey  v. 
State,  119  Ind.  395,  412,  21  N.  E.  21;  Evans- 
ville V.  State,  118  Ind.  426,  443,  2\  N.  E. 
267,  4  L.  R.  A.  93;  McGuire  v.  Allen,  108 
Mo.  403,  415,  18  S.  W.  282]. 

31.  Zell  Cvcl.  [quoted  in  State  v.  Hyde, 
121  Ind.  20,  34,  22  N.  E.  644;  Evansville  v. 
State,  118  Ind.  426,  443,  21  N.  E.  267,  4 
L.  R.  A.  93]. 

32.  Webster  Diet,  [quoted  in  State  v.  Hyde, 
121  Ind.  20,  34,  22  N.  E.  644;  Hovey  v. 
State,  119  Ind.  395,  412,  21  N.  E.  21;  Evans- 
ville V.  State,  118  Ind.  426,  443,  21  N.  E.  267, 
4  L.  R.  A.  93;  McGuire  v.  Allen,  108  Mo. 
403,  415,  18  S.  W.  282];  Worcester  Diet. 
[quoted  in  State  v.  Hyde,  121  Ind.  20,  34, 
22  N.  E.  644;  State  v.  Denny,  118  Ind.  449, 
464,  21  N.  E.  274,  4  L.  R.  A.  65;  Evansville 
V.  State,  118  Ind.  426,  443,  21  N.  E.  267,  4 
L.  R.  A.  93] ;  Zell  Cycl.  [quoted  in  State  v. 
Hyde,  121  Ind.  20,  34,  32  N.  E.  644;  Evans- 
ville V.  State,  118  Ind.  426,  443,  21  N".  E. 
267,  4  L.  R.  A.  93]. 

33.  Bouvier  L.  Diet,  [quoted  in  State  v. 
Denny,  118  Ind.  449,  464,  21  N.  E.  274,  4 
L.  R.  A.  65]. 

"Express   declaration"    see   In   re   Penke, 
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important  event,  or  to  deliver  important  despatches  ;  ^  in  post'al  affairs,  every  kind 
of  conveyance  employed  to  carry  letters  on  behalf  of  the  post  oiKce  other  than 
the  usual  mail.^  As  a  verb,  to  set  forth  in  words ;  ^*  to  represent  in  words ;  to 
exhibit  by  language ;  to  show  or  make  known  in  any  manner;^  to  designate.^ 
(Express :  Malice  as  Element  of  —  Time,  see  Criminal  Law  ;  Homicide,  see 
Homicide  ;  Libel  or  Slander,  see  Libel  and  Slandbe  ;  Malicious  Mischief,  see 
Maijcious  Mischief  ;  Malicious  Prosecution,  see  Malicious  Peosecution.  See 
also  Expressly.) 

Express  agreement.    See  Conteacts. 

Express  aider.     See  Pleading. 

EXPRESSA  NOCENT,  NON  EXPRESSA  NON  NOCENT.  A  maxim  meanihg 
"  Things  expressed  are  [may  be]  prejudicial ;  things  not  expressed  are  not."  ^' 

EXPRESSA  NON  PROSUNT,  QUAE  NON  EXPRESSA  PRODERUNT.  A  maxim 
meaning  "  Things  expressed  do  no  good,  which,  not  expressed,  do  no  harm."  ^ 

Express  business.  A  branch  of  the  carrying  trade."  (See,  generally, 
Caeeiees.) 

Express  company,  a  species  of  common  carrier.^  (Express  Company : 
As  Carrier,  see  Caeeiees.  Collecting  Bill  or  Note,  see  Banks  and  Banking. 
Interference  With  Interstate  Commerce,  see  Commeece.) 

Express  condition,  a  condition  by  which  an  estate  is  created.**  (Express 
Condition :  In  Contract,  see  Conteacts.     In  Deed,  see  Deeds.) 

Express  consideration.     See  Conteacts. 

Express  contract.-     See  Conteacts. 


[1893]  3  Ch.  430,  431,  63  L.  J.  Ch.  109,  69 
L.  T.  Eep.  N.  S.  281,  3  Reports  722,  42 
Wkly.  Eep.   125. 

"  Express  dedication  "  see  Kent  v.  Pratt,  73 
Conn.  573,  578,  48  Atl.  418;  Dunn  v.  San- 
ford,  51  Conn.  443;  Noyes  v.  Ward,  19  Conn. 
250,  264;  Close  v.  Swanson,  64  Nebr.  389, 
393,  40  N.  W.  1043  iciting  Bouvier  L.  Diet.] ; 
Ex  p.  Leonard,  39  S.  C.  518,  519,  18  S.  E. 
216,  22  L.  R.  A.  302;  Athens  v.  Burkett, 
(Tenn.  Ch.  App.  1900)  59  S.  W.  404,  408; 
San  Antonio  v.  Sullivan,  23  Tex.  Civ.  App. 
619,  623,  57  S.  W.  42. 

"  Express "  directions  in  a  will  see  Green- 
ough  V.  Greenough,  11  Pa.  St.  489,  496,  51 
Am.  Dee.  567. 

"Express  facility"  see  Wells  v.  Oregon  R., 
etc.,  Co.,  19  Fed.  20,  22,  9  Sawy.  601. 

"Express  or  implied"  see  Gutta-Percha, 
etc.,  Mfg.  Co.  v.  Houston,  108  N.  Y.  276,  278, 
15  H.  E.  402,  2  Am.  St.  Eep.  412  [dtmg 
Nazro  v.  MeCalmont  Oil  Co.,  36  Hun  (N.  Y.) 
296]. 

"Express  or  implied  liability"  see  McGaf- 
fin  ».  Cohoes,  74  N.  Y.  387,  389,  30  Am.  Eep. 
307. 

"Express  mandate"  see  Woodhouse  v. 
Crescent  Mut.  Ins.  Co.,  35  La.  Ann.  238,  242. 

"Express  provision  to  the  contrary"  in  a 
will  see  In  re  Lewis,  [1900]  2  Ch.  176,  179, 
69  L.  J.  Ch.  406,  82  L.  T.  Eep.  N.  S.  291,  48 
Wkly.  Eep.  426. 

"  Express  provisions  of  any  statute "  see 
In  re  Fisher,  [1894]  1  Ch.  450,  453,  63  L.  J. 
Ch.  235,  70  L.  T.  Eep.  N.  S.  62,  42  Wkly. 
Eep.  241. 

34.  Century  Diet. 

35.  1  Vict.  c.  36,  §  47. 

36.  Zell  Cycl.  [quoted  in  State  v.  Hyde,  121 
Ind.  20,  34,  22  N.  E.  644;  Evansville  v. 
State,  118  Ind.  426,  443,  21  N.  E.  267,  4 
L.  R.  A.  93]. 


"Express  the  subject"  thereof  see  Durkee 
V.  Janesville,  26  Wis.  697,  700. 

37.  Johnson  Diet,  [quoted  in  Halford  v. 
Cameron's  Coalbrook  Steam  Coal  Co.,  16  Q.  B. 
442,  445,  15  Jur.  335,  20  L.  J.  Q.  B.  160,  71 
B.  0.  L.  442]. 

38.  Scipio  V.  Wright,  101  U.  S.  665,  670, 
25  L.  ed.  1037. 

39.  Adams  Gloss,   [citing  Calvini  Lex.]. 
Applied  in  Cromelien  v.  Mauger,  17  Pa.  St. 

169,  172,  where  it  is  said  to  be  "  a  rule  of 
law,  because  it  is  sound  logic,  and  it  is  of 
very,  general  application." 

40.  AdaniB  Gloss,  [citing  Wingate  Max.  66, 

§  1]. 

Applied  in  Boroughe's  Case,  4  Coke  726, 
736. 

41.  Pfister  V.  Central  Pac.  R.  Co.,  70  Cal. 
169,  .182,  11  Pac.  686,  59  Am.  Eep.  404. 

The  term  involves  the  idea  of  regularity  as 
to  route  or  time,  or  both.  Eetzer  v.  Wood, 
109  U.  S.  185,  187,  3  S.  Ct.  164,  27  L.  ed. 
900;  Pacific  Express  Co.  v.  Seibert,  44  Fed. 
310,  319. 

42.  Alsop  v.  Southern  Express  Co.,  104 
N.  C.  278,  288,  10  S.  E.  297,  6  L.  E.  A.  271. 
See  also  Southern  Express  Co.  v.  McVeigh, 
20  Gratt.  (Va.)  264,  286  [citing  Eedfield 
Carriers,  p.  45,  §  58]. 

Defined  by  statute  see  N.  M.  Comp.  Laws 
(1897),  §  3926. 

43.  Ealey  v.  Umatilla  County,  15  Greg. 
172,  179,  is  Pac.  890,  3  Am.  St.  Eep.  142, 
where  the  term  is  distinguished  from  an 
"  implied  "  condition  or  "  condition  in  law." 

"  Express  condition  "  in  a  devise  see  Wright 
V.  Wilkin,  2  B.  &  S.  232,  31  L.  J.  Q.  B.  196, 
6  L.  T.  Rep.  N.  S.  221,  10  Wkly.  Rep.  403,  110 
E.  C.  L.  232. 

"  Upon  express  condition "  see  Brown  v. 
Chicago,  etc.,  R.  Co.,  (Iowa  1900)  82  N.  W. 
1003,  1004. 


EXPRESS  CORPORATION— EXP RESSrO  UNlirS      [19  Cye.j     23 

EXPRESS  CORPORATION.  An  individual  or  body  expressly  constituted  and 
declared  to  be  a  body  politic  or  corporate,  by  a  given  name,  and  for  a  specified 
object.*'     (See,  generally,  Coepoeations.) 

EXPRESS  COVENANT.     See  Covenants. 

Expressed.  Stated  or  declared  in  direct  terms ;  that  which  is  made  defi- 
nitely known  in  direct  terms,  and  not  left  to  implication.*^     (See  Expeess  ; 

EXPEESSLY.) 

Expressed  oils.  A  term  which  includes  olive  oils,  both  salad  and  lamp.^ 
(See,  generally.  Customs  Duties.) 

EXPRESSIO  EORUM  QU^  TACITIi  INSUNT  NIHIL  OPERATUR.  A  maxim  mean- 
ing "  The  expression  of  what  is  tacitly  implied  is  inoperative."  *" 

EXPRESSIO  UNIUS  EST  EXCLUSIO  ALTERIUS.  A  maxim  meaning  "The 
expression  of  one  thing  is  the  exclusion  of  another."  "^    Broom  in  his  "  Legal 


44.  Warner  v.  Beers,  23  Wend.  (N.  Y.) 
103,  176,  where  the  term  is  distinguished 
from  "  implied  "  corporation. 

45.  Bullard  v.  Smith,  28  Mont.  387,  410, 
72  Pac.  761. 

"Expressed  in  the  title"  see  O'Leary  v. 
Cooke  County,  38  III.  534,  537 ;  Tabor  v.  Com- 
mercial Nat.  Bank,  62  Fed.  383,  387,  10 
C.  C.  A.  429. 

" '  Briefly  expressed  hy  the  title '  as  re- 
quired by  the  constitution  "  see  State  v.  Hoad- 
ley,  20  Nev.  317,  321,  22  Pac.  99. 

46.  Hartranft  v.  Oliver,  125  U.  S.  525,  527, 
8  S.  Ct.  958,  31  L.  ed.  813. 

47.  Broom  Leg.  Max.   [citing  2  Inst.  365]. 
Applied  in  the  following  cases: 
Arlcansas. —  Spencer   v.    Halpern,    62    Ark. 

595,  597,  37  S.  W.  711,  36  L.  B,.  A.  120. 

Minnesota. —  Anderson  v.  Southern  Minne- 
sota R.  Co.,  21  Minn.  30,  32;  Taylor  v.  Tay- 
lor, 10  Minn.  107. 

New  York. —  Childs  v.  Seabury,  35  Hun 
548,  550. 

North  Carolina. —  Davidson  v.  Powell,  114 
N.  C.  575,  579,  19  S.  E.  601. 

Pennsylvania. —  Slegel  v.  Lauer,  148  Pa. 
St.  236,  242,  23  Atl.  996,  15  L.  R.  A.  547; 
Aull  V.  Bonnell,  2  Pennyp.  324,  327. 

England. —  Henwood  v.  Oliver,  1  Q.  B.  409, 
411,  1  G.  &  D.  25,  10  L.  J.  Q.  B.  158,  41 
E.  C.  L.  601;  Joyce  v.  Swann,  17  0.  B.  N.  S. 
84,  104,  112  E.  C.  L.  84;  Ive's  Case,  5  Coke 
llo;  Boroughe's  Case,  4  Coke  725,  736; 
Harvy  v.  Aston,  1  Comyns  726,  748;  Orien- 
tal Inland  Steam  Co.  v.  Briggs,  4  De  G.  F. 
&  J.  191,  197,  8  Jur.  N.  S.  201,  31  L.  J.  Ch. 
241,  5  L.  T.  Rep.  N.  S.  477.  10  WUly.  Rep. 
125,  65  Eng.  Ch.  148,  45  Eng.  Reprint  1157; 
Lawrance  v.  Boston,  7  Exeh.  27,  35,  21  L.  J. 
Exeh.  49;  Lee  v.  Pain,  4  Hare  201,  221,  30 
Eng.  Ch.  201 ;  Winchcombe  t".  Winchester, 
Hob.  231,  237;  Idle  v.  Cooke,  2  Ld.  Raym. 
1144,  1154;  Fenton  v.  Hampton,  11  Moore 
P.  C.  347,  365,  6  Wkly.  Rep.  341,  14  Eng. 
Reprint  727 ;  Blackborn  v.  Edgley,  1  P.  Wms. 
OOO,  606,  24  Eng.  Reprint  534. 

Canada. —  In  re  Sproule,  12  Can.  Supreme 
Ct.  140,  210;  Paint  v.  Gillies,  26  Nova  Scotia 
526,  540;  Fisher  v.  Archibald,  8  Nova  Scotia 
298,  299 ;  Turnbull  v.  Merriam,  14  U.  C.  Q.  B. 
265,  270. 

48.  State  v.  Arnold,  140  Ind.  628,  632,  38 
N.  E.  820;  Pray  v.  Great  Falls  Mfg.  Co.,  38 
N.  H.  442,  446  [citing  Broom  Leg.  Max.  505; 
Coke  Litt.  210a,  1836];  In  re  Atty.-Gen.,  2 


N.  M.  49,  57  [citing  Sedgwick  Const.  &  St.  L. 
30].  See  also  Broom  Leg.  Max.  607;  9  Cyc. 
584. 

Applied  or  explained  in  the  following  cases : 

Arkansas. —  State  v.  Martin,  60  Ark.  343, 
355,  30  S.  W.  421,  28  L.  R.  A.  153;  St.  Louis, 
etc.,  R.  Co.  V.  Branch,  45  Ark.  524,  527; 
Thomas  v.  Hinkle,  35  Ark.  450,  457;  Wat- 
kins  V.  Turner,  34  Ark.  663,  676;  Ex  p.  Os- 
born,  24  Ark.  479,  481;  State  v.  Buzzard,  4 
Ark.  18,  27;  Hall  v.  State,  1  Ark.  201, 
203. 

California. —  Spier  v.  Baker,  120  Cal.  370, 
376,  52  Pac.  659,  41  L.  R.  A.  196;  Boyce  v. 
California  Stage  Co.,  25  Cal.  460,  476. 

Colorado. —  Loveland  v.  Clark,  11  Colo. 
265,  269,  18  Pac.  544. 

Connecticut. —  Geer  v.  Rockwell,  65  Conn. 
316,  323,  32  Atl.  924;  Barnes  v.  Starr,  64 
Conn.  136,  154,  28  Atl.  980;  Southard  v. 
Railway  Pass.  Assur.  Co.,  34  Conn.  574,  579, 
22  Fed.  Cas.  No.  13,182;  Edgerton  v.  Moore, 
28  Conn.  600,  605;  Allen  v.  Gray,  11  Conn. 
95,  101;  Avery  v.  Chappel,  6  Conn.  270,  275, 
16  Am.  Dec.  53;  Leavitt  v.  Peck,  3  Conn.  124, 
129,  8  Am.  Dec.  157. 

Florida. —  Caro  v.  Caro,  (1903)  34  So.  309, 
315;  Harrell  v.  Durrance,  9  Fla.  490,  504. 

Idaho. —  Jack  v.  Grangeville,  (1903)  74 
Pac.  969,  973. 

Illinois. —  Chicago  Dock,  etc.,  Co.  v.  Gar- 
rity,  115  111.  155,  165,  3  N.  E.  448. 

Indiana. —  Couchman  v.  Prather,  162  Ind. 
250,  253,  70  N.  E.  240;  Scott  j;.  Laporte, 
162  Ind.  34,  54,  68  N.  E.  278,  69  N.  E.  675; 
Hart  V.  Smith,  159  Ind.  182,  189,  64  N.  E. 
661,  95  Am.  St.  Rep.  280,  58  L.  R.  A.  949; 
State  V.  Arnold,  140  Ind.  628,  632,  38  N.  E. 
820. 

Kansas. —  Olmstead  v.  Masonic  Mut.  Ben. 
Soc,  37  Kan.  93,  97,  14  Pac.  476;  Beebe  v. 
Doster,  36  Kan.  666,  673,  14  Pac.  150; 
Snavely  v.  Abbott  Buggy  Co.,  36  Kan.  106, 
111,  12  Pac.  522;  State  v.  Wilson,  30  Kan. 
661,  673,  2  Pac.  828;  Marion  County  School 
Dist.  No.  73  V.  Dudley,  28  Kan.  160,  163; 
Intoxicating  Liquor  Cases,  25  Kan.  751,  758, 
37  Am.  Rep.  284;  Kansas  Pac.  E.  Co.  v. 
Wood,  24  Kan.  619,  623;  State  v.  Ewing,  22 
Kan.  708,  711;  Morehead  v.  State,  20  Kam. 
626,  637;  Crawford  r.  Lehr,  20  Kan.  509, 
511;  Hall  V.  Draper,  20  Kan.  137,  140;  State 
V.  Freeland,  16  Kan.  9,  10;  Brown  County  v. 
Barnett,  14  Kan.  627,  628 ;  Casey  v.  Kilgore, 
14  Kan.  478,  482;  Haynes  v.  Heller,  12  Kan. 
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381,  392;  Bennett  v.  Hutchinson,  11  Kan. 
398,  410;  Prouty  v.  Stover,  11  Kan.  235,  256 
Uiting  MeCaflferty  v.  Guyer,  59  Pa.  St.  109; 
Page  V.  Allen,  58  Pa.  St.  338,  98  Am.  Dec. 
272]. 

Maine. —  Holden  r.  Veazie,  73  Me.  312, 
314;  Wilson  v.  European,  etc.,  R.  Co.,  62 
Me.  112,  113;  State  r.  Knight,  43  Me.  11, 
117;  Lord  v.  Chadbourne,  42  Me.  429,  438,  66 
Am.  Dec.  290. 

Maryland. —  Johns  v.  Hodges,  62  Md.  525, 
538;  De  Atley  v.  Senior;  55  Md.  479,  482; 
Thanhauser  v.  Savins,  44  Md.  410,  414; 
Weckler  t'.  Hagerstown  First  Nat.  Bank,  42 
Md.  581,  593,  20  Am.  Rep.  95 ;  Grinder  v. 
Nelson,  9  Gill  299,  306,  52  Am.  Dec.  694. 

Massachusetts. —  Leonard  v.  Stickney,  131 
Mass.  541,  544;  Somerby  c.  Buntin,  118  Mass. 
279,  283,  19  Am.  Rep.  459;  New  Bedford  v. 
Hingham,  117  Mass.  445,  448;  Com.  v.  Berk- 
shire L.  Ins.  Co.,  98  Mass.  25,  29;  Hills  v. 
Bearse,  9  Allen  403,  406;  Gage  v.  Tirrell,  9 
Allen  299,  305;  Earle  v.  De  Witt,  6  Allen 
520,  528;  Haven  v.  Adams,  4  Allen  80,  92; 
Higginson  v.  Weld,  14  Gray  165,  172;  Jones 
r.  Robbins,  8  Gray  329,  372 ;  Hiss  v.  Bartlett, 
3  Gray  468,  472,  63  Am.  Dec.  768;  Lee  v. 
Howard  F.  Ins.  Co.,  11  Cush.  324,  328;  Jor- 
dan V.  Dennis,  7  Mete.  590,  591;  Johnson  v. 
Jordan,  2  Mete.  234,  241,  37  Am.  Dec.  85; 
Atkins  V.  Bordman,  20  Pick.  291,  304;  Pear- 
son V.  Lord,  6  Mass.  81,  84. 

Michigan. —  Smith  v.  Lake  Shore,  etc.,  R. 
Co.,  114  Mich.  460,  470,  72  N.  W.  328;  Wil- 
liams v.  Detroit,  2  Mich.  560,  563. 

Minnesota. —  Mathews  i;.  Lincoln  County, 
90  Minn.  348,  353,  97  N.  W.  101;  Kelly  v. 
Minneapolis,  63  Minn.  125,  133,  65  N.  W. 
115,  30  L.  R.  A.  281;  Maine  Trust,  etc.,  Co. 
V.  Butler,  45  Minn.  506,  509,  48  N.  W.  333, 
12  L.  R.  A.  370;  Farmers,  etc..  Bank  v.  Bald- 
win, 23  Minn.  198,  207,  23  Am.  Rep.  683; 
Taylor  v.  Taylor,  10  Minn.  107;  Williams  v. 
Lash,  8  Minn.  496. 

Missouri. —  Taylor  v.  Pullen,  152  Mo.  434, 
438,  53  S.  W.  1086;  Nichols  v.  Nichols,  147 
Mo.  387,  409,  48  S.  W.  947;  Citizens'  Nat. 
Bank  v.  Graham,  147  Mo.  250,  257,  48  S.  W. 
910;  Kansas  City  v.  Mercantile  Mut.  Bldg., 
etc.,  Assoc,  145  Mo.  50,  53,  46  S.  W.  624; 
Millar  v.  Madison  Car  Co.,  130.  Mo.  517,  529, 
31  S.  W.  574;  Murphy  v.  Carlin,  113  Mo.  112, 
120,  20  S.  W.  786,  35  Am.  St.  Rep.  699; 
Maguire  v.  State  Sav.  Assoc,,  62  Mo.  344, 
346;  Matthews  v.  Skinker,  62  Mo.  329,  334, 
21  Am.  Rep.  425 ;  Oster  v.  Jefferson,  57  Mo. 
App.  485,  489;  Plattsburg  r.  Riley,  42  Mo. 
App.  18,  23;  Binde  v.  Klinge,  30  Mo.  App. 
285,  288 ;  Hemelreich  v.  Carlos,  24  Mo.  App. 
264,  273;  State  v.  Police  Com'rs,  14  Mo. 
App.  297,  305. 

Montana. —  Wallace  v.  Helena  Electric  R. 
Co.,  10  Mont.  24,  25,  24  Pac.  626,  25  Pac. 
278. 

'Nebraska. — State  v.  Insurance  Co.  of  North 
America,  (1904)  99  N.  W.  36,  41;  Darst  v. 
Griffin,  31  Nebr.  668,  673,  48  N.  W.  819; 
State  4'.  Babcock,  19  Nebr.  223,  237,  27  N.  W. 
94;  State  v.  Dodge  County,  8  Nebr.  124,  127, 
30  Am.  Rep.  819;  State  v.  Lancaster  County, 


4  Nebr.  537,  540,  19  Am.  Rep.  641;   Hallen- 
beck  V.  Hahn,  2  Nebr.  377,  399. 

Hew  Hampshire. —  Union  Ins.  Co.  V.  Smart, 
60  N.  H.  458,  460;  Pray  v.  Great  Fall?  Mfg. 
Co.,  38  N.  H.  442,  446;  State  v.  Ferguson,  33 
N.  H.  424,  430. 

jVeto  Jersey. —  Hancock  v.  Singer  Mfg.  Co., 
62  N.  J.  L.  289,  352,  41  Atl.  846,  42  L.  R.  A. 
852;  Seward  v.  Orange,  59  N.  J.  L.  331,  333, 
35  Atl.  799;  State  v.  Kelsey,  44  N.  J.  L.  1, 
45;  Ware  i'.  State,  35  N.  J.  L.  553,  557; 
Horner  v.  Webster,  33  N.  J.  L.  387,  395; 
State  V.  Jersey  City,  29  N.  J.  L.  170,  175; 
State  Treasurer  o.  Somerville,  etc.,  R.  Co., 
28  N.  J.  L.  21,  23;  James  v.  Dubois,  16 
N.  J.  L.  285,  299;  Meeker  v.  Arrowsmith, 
16  N.  J.  L.  227,  231;  Berger  c.  U.  S.  Steel 
Corp.,  63  N.  J.  Eq.  809,  823,  53  Atl.  68; 
Greer  v.  'Van  Meter,  54  N.  J.  Eq.  270,  273, 
33  Atl.  794;  Kitchen  v.  Young,  46  N.  J.  Eq. 
506,  509,  19  Atl.  729;  Jacqui  v.  Johnson,  2,6 
N.  J.  Eq.  321,  328;  Schenck  v.  Vail,  24  N.  J. 
Eq.  538,  546;  Carris  i\  Carris,  24  N.  J.  Kq. 
516,  528;  Denton  v.  Leddell,  23  N.  J.  Eq. 
64,  67;  IBlack  v.  Delaware,  etc..  Canal  Co., 
22  N.  J.  Eq.  130,  409. 

'New  Mexico. —  In  re  Atty.-Gen.,  2  N.  M. 
49,  57. 

New  York. —  People  v.  Terry,  108  N.  Y. 
1,  9,  14  N.  E.  815;  Smith  v.  Brooklyn  Sav. 
Bank,  101  N.  Y.  58,  62,  4  N.  E.  123,  54  Am. 
Rep.  653;  Delaware  Canal  Co.  v.  Pennsyl- 
vania Coal  Co.,  50  N.  Y.  250,  260;  People 
V.  Draper,  15  N.  Y.  532,  568;  Sill  v.  Corning, 
15  N.  Y.  297,  306;  Curtis  v.  Leavitt,  15  N.  Y. 
1,  259;  Morey  v.  Farmers'  L.  &  T.  Co.,  14 
N.  Y.  302,  306;  Talmage  v.  Pell,  7  N.  Y.  328, 
345;  Wait  v.  Wait,  4  N.  Y.  95,  101;  New 
York  L.  Ins.,  etc.,  Co.  v.  Covert,  3  Abb.  Dec. 
350,  354,  3  Transer.  App.  24,  6  Abb.  Pr.  N.  S. 
154 ;  People  v.  New  York,  92  N.  Y.  App.  Div. 
126,  129,  87  N.  Y.  Suppl.  334;  Angevine  v. 
Fleischmann,  55  N.  Y.  App.  Div.  106,  109,  67 
N.  Y.  Suppl.  182;  Press  Pub.  Co.  v.  Asso- 
ciated Press,  41  N.  Y.  App.  Div.  493,  495, 
58  N.  Y.  Suppl.  708;  Matter  of  Steinway,  31 
N.  Y.  App.  Div.  70,  79,  52  N.  Y.  Suppl. 
343;  Weiss  v.  Herlihy,  23  N.  Y.  App.  Div. 
608,  618,  49  N.  Y.  Suppl.  81;  Matter  of 
Townsend,  83  Hun  200,  202,  31  N.  Y.  Suppl. 
409;  Fitzgerald  v.  Burden  Benev.  Assoc.  69 
Hun  532,  533,  23  N.  Y.  Suppl.  647;  Mat- 
ter of  Frothingham,  63  Hun  430,  437,  18 
N.  Y.  Suppl.  695;  People  v.  Barber,  48  Hun 
198,  201;  People  V.  Angle,  47  Hun  183,  189, 
14  N.  Y.  St.  199;  In  re  Slingerland,  36  Hun 
575,  577;  People  v.  Finn,  26  Hun  58,  60; 
Scott  V.  Brown,  24  Hun  620,  622;  People  v. 
New  York  Fire  Com'rs,  23  Hun  317,  320; 
People  V.  French,  12  Hun  254,  257;  Cali- 
fornia Bank  i,-.  Collin,  5  Hun  209,  213 ;  Cooke 
V.  State  Nat.  Bank,  1  Lans.  494,  504;  Muller 
V.  Orden  Germania,  61  N.  Y.  Super.  Ct.  43, 
49,  18  N.  Y.  Suppl.  749;  Madison  Ave.  Bap- 
tist Church  V.  Oliver  St.  Baptist  Church,  1 
Sweeny  109,  130;  Van  Allen  v.  Illinois  Cent. 
R.  Co.,  20  Bosw.  515,  530;  Tracy  K.  New 
York,  etc.,  R.  Co.,  9  Bosw.  396,  403  [citing 
Rockwell  V.  Saunders,  19  Barb.  474;  Wood- 
burn  V.  Chamberlain,  17  Barb.  446] ;  Archer 
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tioii ;  and  it  is  never  more  applicable  than  in  the  construction  and  interpretation 


V.  Boudinet,  Code  Rep.  N.  S.  372;  Hoyt  r. 
Shelden,  3  Bosw.  267,  293;  Rich  v.  Husson,  1 
Duer  617,  621;  Tucker  v.  St.  Clement's 
Church,  3  Sandf.  242,  249;  People  c.  Green, 
5  Daly  254,  272;  Dowdney  v.  McColloni,  5 
Daly  240,  241;  Brennan  v.  Lowry,  4  Daly 
253,  255;  Gillilan  v.  Spratt,  3  Daly  440,  452; 
Clements  v.  Babcoek,  26  Misc.  90,  96,  56  N.  Y. 
Suppl.  527  [citing  Chamberlain  r.  Chamber- 
lain, 43  N.  Y.  424];  Wood  v.  Fiirtick,  17 
Misc.  561,  563,  40  N.  Y.  Suppl.  687;  Bixby 
V.  Casino  Co.,  14  Misc.  346,  347,  35  N.  Y''. 
Suppl.  677;  Carlson  r.  Winterson,  10  Misc. 
388,  391,  31  N.  Y.  Suppl.  430;  Brooklyn  v. 
Furey,  9  Misc.  193,  197,  30  N.  Y^  Suppl.  349; 
Flanagan  v.  Fox,  6  Misc.  132,  134,  26  N.  Y. 
Suppl.  48;  In  re  Crane,  42  N.  Y.  Suppl.  904, 
907  [citing  Chamberlain  v.  Chamberlain,  43 
N.  Y.  424];  Waterman  r.  Bowler,  19  N.  Y. 
Suppl.  491,  492;  Gorton  r.  U.  S.,  etc..  Mail 
Steam-Ship  Co.,  13  N.  Y.  Suppl.  653,  654,  20 
N.  Y.  Civ.  Proc.  202;  Farnsworth  v.  Hal- 
stead,  10  N.  Y.  Suppl.  763,  764,  18  N.  Y.  Civ. 
Proc.  227;  People  v.  Webb,  5  N.  Y.  Suppl. 
855;  Peck  v.  Rochester,  3  N.  Y.  Suppl.  872, 
875;  Matter  of  Bellesheim,  1  N.  Y.  Suppl. 
276,  278,  6  Dem.  Surr.  60;  People  v.  Angle, 
16  N.  Y.  St.  647,  655 ;  Peck  v.  Brooklyn  Fire, 
etc.,  Dept.,  8  N.  Y.  St.  634,  636;  Wehrhane 
V.  Nashville,  etc.,  R.  Co.,  4  N.  Y.  St.  541, 
555;  Matter  of  Connor,  1  N.  Y.  St.  144,  148; 
Aultman,  etc.,  Co.  y.  Syme,  30  N.  Y.  Civ. 
Proc.  334,  336 ;  Post  v.  Grant,  13  N.  Y.  Civ. 
Proc.  305,  312  [citing  Pitt  v.  Davison,  37 
N.  Y.  235]  ;  Demarest's  Estate,  1  N.  Y.  Civ. 
Proc.  302,  303  [citing  Emerson  v.  Bowers,  14 
N.  Y.  449;  McGregor  v.  McGregor,  3  Abb. 
Dec.  92,  95,  1  Keyes  133,  33  How.  Pr.  456j ; 
Fitzgerald  v.  Quann,  1  N.  Y.  Civ.  Proc.  273, 
277;  Kantrowitz  r.  Kulla,  20  Abb.  N.  Cas. 
321,  324;  Gilbert  El.  R.  Co.  v.  Anderson,  3 
Abb.  N.  Cas.  434,  460;  Seeley  v.  Garrison,  10 
Abb.  Pr.  460,  463;  Devries  v.  McKoan,  1 
Code  Rep.  6,  7;  Allen  v.  Dykers,  3  Hill  593, 
597;  Van  Steenbergh  v.  Jortz,  10  Johns.  167, 
170;  In  re  Bliss,  9  Johns.  347,  349;  Rogers 
r.  Warner,  8  Johns.  119,  120;  Baker  v.  Lud- 
low, 2  Johns.  Cas.  289,  290;  Methodist  Epis- 
copal Church  Trustees  V.  Jaques,  3  Johns. 
Ch.  77,  J 10;  Callaghan  v.  New  York  Atlantic 
Ins.  Co.,  1  Edw.  64,  76;  Wardlow  v.  Home 
For  Incurables,  4  Dem.  Surr.  473,  480;  Peo- 
ple V.  Markell,  12  N.  Y.  Cr.  312,  316;  People 
V.  Duflf,  1  N.  Y.  Cr.  307,  312;  Behan  v.  Peo- 
ple, 3  Park.  Cr.  686,  690;  People  v.  Holcomb, 
3  Park.  Cr.  656,  665;  Van  Zant  v.  People,  2 
Park.  Cr.  168,  174;  Rich  -v.  Husson,  11  N.  Y. 
Leg.  Obs.  119,  121;  Devries  v.  McKoun,  6 
N.  Y.  Leg.  Obs.  203,  205;  Edwards  t.  Union 
Bank,  4  N.  Y.  Leg.  Obs.  173,  175. 

Ohio, —  Southward  v.  Jamison,  66  Ohio  St. 
290,  312,  64  N.  E.  135;  McNeill  v.  Hagerty," 
51  Ohio  St.  255,  265,  37  N.  E.  526,  23  L.  R.  A. 
628;  Sargent  v.  Steubenville  R.  Co.,  32  Ohio 
St.  449,  451 ;  Mack  r.  Brammer,  28  Ohio  St. 
508,  515;  Williams  f.  Welton,  28  Ohio  St. 
451,  470;  Lowry  v.  Barelli,  21  Ohio  St.  324, 
332;  Courson  v.  Courson,  19  Ohio  St.  454, 
461;  Atty.-Gen.  v.  Taylor,  15  Ohio  St.  137, 
142;   Baker  v.  Cincinnati,   11   Ohio  St.   534, 


541;  Bricker  v.  Bricker,  11  Ohio  St.  240,  246; 
Rogers  v.  Tucker,  7  Ohio  St.  418,  430;  Citi- 
zens' Bank  v.  Wright,  6  Ohio  St.  318,  329; 
Scovern  i'.  State,  6  Ohio  St.  288,  291;  Lamb 
V.  Lane,  4  Ohio  St.  167,  178 ;  Exchange  Bank 
«.  Hines,  3  Ohio  St.  1,  18;  Morningstar  v. 
Selby,  15  Ohio  345,  363,  45  Am.  Dee.  579; 
Lindsley  v.  Coats,  1  Ohio  243,  246. 

Pennsylvania. —  Redman's  Appeal,  173  Pa. 
St.  59,  63,  33  Atl.  703;  In  re  Little  Beaver 
Tp.  School  Directors'  Election,  165  Pa.  St. 
233,  237,  30  Atl.  955,  27  L.  R.  A.  234;  Shrews- 
bury Sav.  Institution's  Appeal,  94  Pa.  St. 
309,  312;  Chester  County  Mut.  F.  Ins.  Co.  v. 
Coatesville  Shoe  Factory,  80  Pa.  St.  407,412; 
Earp's  Appeal,  75  Pa.  St.  119,  125;  Johnson 
?;.  Philadelphia,  60  Pa.  St.  445,  451 ;  Erie  v. 
Erie  Canal  Co.,  59  Pa.  St.  174,  178;  Kneed- 
ler  1-.  Lane,  45  Pa.  St.  238,  321 ;  Com.  v.  Lan- 
caster, 5  Watts  152,  156;  Strickler  i'.  Todd, 
10  Serg.  &  R.  63,  72,  13  Am.  Dec.  649;  Res- 
publica  V.  McClean,  4  Yeates  399,  411;  Lans- 
downe  Borough  v.  Springfield  Water  Co.,  16 
Pa.  Super.  Ct.  490,  495;  In  re  French  Creek,  8 
Pa.  Dist.  702,  704 ;  Ingram  v.  Chester  County, 
5  Pa.  Dist.  747,  748;  Green  v.  Whitehead,  5 
Pa.  Dist.  613,  617;  In  re  Pike  Election,  5 
Pa.  Dist.  519,  521;  Strang  v.  Adams,  4  Pa. 
Dist.  212,  214;  Weidknecht  v.  Hawk,  3  Pa. 
Dist.  123,  125;  Com.  v.  Lesher,  2  Pa.  Dist. 
859,  860;  Levy's  Estate,  1  Pa.  Dist.  217,219; 
Harrisburg  City  Pass.  R.  Co.  v.  Harrisburg, 
2  Chest.  Co.  Rep.  333,  339 ;  Martin  v.  Clinton 
County,  8  Kulp  83,  84;  Wilkes-Barre  v. 
Crystal  Spring  Water  Co.,  7  Kulp  31,  35; 
Engle  V.  Reichard,  4  Kulp  361,  371;  Mc- 
Clintoek  v.  Dana,  3  Kulp  178,  181;  In  re 
Redman,  37  Wkly..  Notes  Cas.  392,  394;  Mat- 
ter of  Antes,  1  Pearson  87,  88;  Paine  v. 
Fesco,  18  Phila.  637,  639;  West?;.  0"Callaghan, 
15  Phila.  165,  166;  U.  S.  v.  Simons,  3  Pittsb. 
261,  264;  Geiger  v.  Perkiomen,  etc.,  Turnpilce 
Road,  11  Montg.  Co.  Rep.  25,  27;  Simpson  i'. 
Philadelphia,  etc.,  R.  Co.,  4  Montg.  Co.  Rep. 
102,  104;  Cora.  V.  Reed,  37  Wkly.  Notes  Cas. 
121,  127  ;  Moody  f.  Alexander,  29  Wkly.  Notes 
Cas.  399,  402;  Mt.  Pleasant  v.  Baltimore, 
etc.,  R.  Co.,  27  Wkly.  Notes  Cas.  177,  179; 
Pepper's  Estate,  21  Wkly.  Notes.  Cas.  271, 
275;  Metropolitan  Base  Ball  Club  v.  Sim- 
mons, 17  Wkly.  Notes  Cas.  153,  156;  Thielens 
V.  White,  13  Wkly.  Notes  Cas.  194;  Shrews- 
bury Sav.  Institution's  Appeal,  9  Wkly.  Notes 
Cas.  166,  168;  Hartranft's  Appeal,  5  Wkly. 
Notes  Cas.  105,  118. 

Rhode  Island. —  Smith  v.  Westerly,  19  R.  I. 
437,  446,  35  Atl.  526. 

Tennessee. —  Wood  v.  Polk,  12  Heisk.  220, 
230. 

Vermont. —  Hackett  r.  Amsden,  56  Vt.  201, 
200;  Wing  V.  Cooper,  37  Vt.  169,  183;  Benton 
V.  Fletcher,  31  Vt.  418,  428;  Nimblet  v. 
Chaffee,  24  Vt.  628,  629;  Bradley  r.  Pratt, 
23  Vt.  378,  382;  Cox  v.  Johns,  12  Vt.  65,  67. 

Virginia. —  Chesterfield  County  v.  Hall,  80 
Va.  321,  327;  Frank  r.  Lilienfeld,  33  Grfitt. 
377,  395;  Robertson  v.  Tr'iggs,  32  Gratt.  76, 
86;  Justis  V.  English,  30  Gratt.  565,  571; 
McChesney  v.  Brown,  25  Gratt.  393.  401; 
Martin  v.  Snowden,  18  Gratt.  100,  148;  Robin- 
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of  statutes.^'     "Whenever  a  statute  limits  a  thing  to  be  done  in  a  particular  form, 


son  V.  Allen,  11  Gratt.  785,  789 ;  Lee  r.  U.  S. 
Bank,  9  Leigh  200,  208;  Williamson  v.  Beck- 
ham, 8  Leigh  20,  24. 

West  Virginia. — State  v.  Oilman,  33  W.  Va. 
146,  150,  10  S.  E.  283,  6  L.  R.  A.  847 ;  Ead- 
ford  V.  Carwile,  13  W.  Va.  572,  590. 

Wisconsin. —  Perrault  v.  Minneapolis,  etc., 
K.  Co.,  117  Wis.  520,  524,  94  N.  W.  348; 
J.  I.  Case  Plow  Works  v.  Niles,  etc.,  Co.,  90 
Wis.  590,  604,  63  N.  W.  1013;  McCaul  v. 
ThayeT,  70  Wis.  138,  142,  35  N.  W.  353; 
State  V.  Keaough  Treasurers,  etc.,  68  Wis. 
135,  142,  36  N.  W.  723 ;  Farrall  v.  Shea,  66 
Wis.  561,  565,  29  N.  W.  634;  Webster  v.  Mor- 
ris, 66  Wis.  366,  382,  28  N.  W.  353,  57  Am. 
Rep.  278;  Towsley  v.  Ozaukee  County,  60 
Wis.  251,  252,  18  N.  W.  840;  Vincent  v. 
Starks,  45  Wis.  458,  461;  Sitzman  v.  Pac- 
quette,  13  Wis.  291,  307;  State  v.  Hastings, 
10  Wis.  525,  531;  Atty.-Gen.  v.  Brunst,  3 
Wis.  787,  793. 

United  States. —  ShurtlefF  v.  U.  S.,  189 
U.  S.  311,  316,  23  S.  Ct.  535,  47  L.  ed.  828; 
Arthur  v.  Cumming,  91  U.  S.  362,  364,  23 
L.  ed.  438 ;  Philadelphia,  etc.,  E.  Co.  v.  How- 
ard, 13  How.  307,  340,  14  L.  ed.  157;  Wood 
V.  V.  S.,  16  Pet.  342,  364,  10  L.  ed.  987; 
Kendall  v.  U.  S.,  12  Pet.  523,  651,  9  L.  ed. 
1181;  Thomas  v.  Winne,  122  Fed.  395,  400, 
58  C.  C.  A.  613;  Cohn  v.  Gorchakoff,  121 
Fed.  544,  546,  57  C.  C.  A.  606;  In  re  The 
Annie  Faxon,  66  Fed.  575,  581 ;  American 
Well  Works  r.  Rivers,  36  Fed.  880,  881 ;  The 
Cherokee,  5  Fed.  Cas.  No.  2,640,  2  Sprague 
235;  Button  v.  Freeman,  8  Fed.  Cas.  No. 
4,210;  Pullan  v.  Cincinnati,  etc.,  Air-Line  R. 
Co.,  20  Fed.  Cas.  No.  11,461,  4  Biss.  35,  42; 
U.  S.  V.  Morse,  27  Fed.  Cas.  No.  15,820,  3 
Story  87,  89. 

England. —  Thorn  v.  London,  1  App.  Cas. 
120,  121,  45  L.  J.  Exch.  487,  34  L.  T.  Rep. 
N.  S.  545,  24  Wkly.  Rep.  932;  Lawrence  r. 
Great  Northern  R.  Co.,  16  Q.  B.  643,  653,  15 
Jur.  652,  20  L.  J.  Q.  B.  293,  6  R.  &  Can. 
Cas.  656,  4  Eng.  L.  &  %  265,  71  E.  C.  L. 
643;  Reg.  v.  Brest,  16  Q.  B.  33,  46,  15  Jur. 
554,  20  L.  J.  Q.  B.  17,  1  Eng.  L.  &  Eq.  250, 
71  E.  C.  L.  32;  Reg.  v.  Caledonian  R.  Co.,  16 
Q.  B.  19,  31,  15  Jur.  396,  20  L.  J.  Q.  B.  147, 
3  Eng.  L.  &  Eq.  285,  71  E.  C.  L.  19;  Col- 
quhoun  v.  Brooks,  19  Q,  B.  D;  400,  406,  57 
L.  J.  Q.  B.  70,  57  L.  T.  Rep.  N.  S.  448,  36 
Wkly.  Rep.  332;  Dixon  v.  London  Small 
Arms  Co.,  1  Q.  B.  D.  384,  390;  Beckett  i:. 
Sutton,  19  Ch.  D.  646,  648,  51  L.  J.  Ch.  432, 
46  L.  T.  Rep.  N.  S.  481,  30  Wkly.  Rep.  490; 
Brautom  v.  Griffits,  1  C.  P.  D.  349,  355 ;  Lon- 
don Joint  Stock  Bank  v.  London,  1  C.  P.  D. 
1,  17,  45  L.  J.  C.  P.  213,  33  L.  T.  Rep.  N.  S. 
781 ;  Doe  v.  Burdett,  4  A.  &  E.  1,  11,  6  L.  J. 
K.  B.  73,  6  N.  &  M.  259,  31  E.  C.  L.  1 ;  Spong 
V.  Spong,  3  Bligh  N.  S.  84,  4  Eng.  Reprint 
1271,  1  Dow.  &  CI.  365,  375,  6  Eng.  Reprint 
562;  Fowkes  v.  Manchester,  etc.,  L.  Assur., 
etc.,  Assoc,  3  B.  &  S.  917,  930,  32  L.  J.  Q.  S. 
153,  8  L.  T.  Rep.TSr.  S.  309,  11  Wkly.  Rep. 
622,  113  E.  C.  L.  917;  Burdett  ?'.  Doe,  10  CI. 
&  F.  340,  397,  8  Eng.  Reprint  772;  Eastern 
Archipelago  Co.  v.  Reg.,  2  C.  L.  R.  145,  2 
E.  &  B.  856,  878,  18  Jur.  481,  2  Wkly.  Rep. 


77,  22  Eng.  L.  &  Eq.  328,  75  E.  C.  L.  856; 
Willis  V.  Elliott,  3  C.  &  P.  117,  120,  14 
E.  C.  L.  480;  Spry  v.  Flood,  2  Curt.  Eccl. 
353,  365;  Barbat  v.  Allen,  7  Exch.  609,  617, 

16  Jur.  339,  21  L.  J.  Exch.  155,  10  Eng.  L. 
&  Eq.  596;   Witham  v.  Lynch,   1  Exch.  39], 

17  L.  J.  Exch.  13;  Re  Holmes,  3  Giff.  337, 
348,  8  Jur.  N.  S.  252,  5  L.  T.  Rep.  N.  S.  378; 
Bliss  V.  Woods,  3  Hagg.  Eccl.  486,  499 ;  Atty.- 
Gen.  V.  Sillem,  2  H.  ffl  C.  431,  607 ;  Saunders 
V.  Evans,  8  H.  L.  Cas.  721,  729,  7  Jur.  N.  S. 
1293,  31  L.  J.  Ch.  233,  5  L.  T.  Rep.  N.  S. 
129,  9  Wkly  Rep.  501,  11  Eng.  Reprint  611 ; 
Dewhurst  v.  Feilden,  9  Jur.  376,  377,  14  L.  J. 
C.  P.  126,  1  Lutw.  Reg.  Cas.  274,  7  M.  &  G. 
182,  8  Scott  N.  R.  1013,  49  E.  C.  L.  181; 
Hougham  v.  Sandys,  6  L.  J.  Ch.  0.  S.  67,  77, 
2  Sim.  95,  2  Eng.  Ch.  95;  Hardwicke  v. 
Sandvs,  13  L.  J.  Exch.  233,  234,  12  M.  &  W. 
761;  The  Amalia,  32  L.  J.  P.  &  M.  191,  194; 
Doe  V.  Ingleby,  15  M.  &  W.  465,  472;  Vernon 
V.  Vernon,  2  P.  Wms.  594,  597,  24  Eng.  Re- 
print 875;  Atty.-Gen.  v.  Hooker,  2  P.  Wms. 

338,  24  Eng.  Reprint  756 ;  Williams  v.  Evans, 
8  T.  E.  246,  254;  Rex  v.  Noi;th  Nibley,  5 
T.  R.  21,  24;  Mansell  v.  Mansell,  Wilm.  36, 
57 ;  Matthew  v.  Blackmore,  5  Wkly.  Rep.  363, 
364;  Thompson  v.  West  Somerset  Mineral  R. 
Co.,  5  Wkly.  Rep.  296,  299. 

Canada. —  Virgo  v.  Toronto,  22  Can.  Su- 
preme Ct.  447,  466;  Whelan  v.  Eyan,  20 
Can.  Supreme  Ct.  65,  75;  In  re  Sproule,  12 
Can.  Supreme  Ct.  140,  210;  Schliehauf  ;;. 
Canada  Southern  E.  Co.,  28  Grant  Ch. 
(U.  C.)  236,  242;  Davis  v.  Clifton  Munici- 
pality, 8  U.  C.  C.  P.  236,  238;  Crowe  v. 
Steeper,  46  U.  C.  Q.  B.  87,  92;  Miller  v. 
Grand  Trunk  E.  Co.,  45  U.  C.  Q.  B.  222,  226; 
Leprohon  v.  Ottawa,  40  U.  C.  Q.  B.  478,  492 
[citing  Saunders  v.  Evans,  8  H.  L.  Cas.  721, 
729,  7  Jur.  N.  S.  1293,  31  L.  J.  Ch.  233,  5 
L.  T.  Rep.  N.  S.  129,  9  Wkly.  Eep.  501,  11 
Eng.  Eeprint  611]  ;  Matter  of  North  Dum- 
fries Tp.,  12  U.  C.  Q.  B.  507,  509;  Eeg.  v. 
Eyan,  12  N.  Brunsw.  116,  120;  Warner  v. 
Symon-Kaye  Syndicate,  27  Nova  Scotia  340, 
343;  Paint  v.  Gillies,  26  Nova  Scotia  526, 
540;  Eraser  v.  Salter,  7  Nova  Scotia 
424,  431;  Lawson  v.  McGeoch,  20  Ont.  App. 
464,  474;  Eyan  v.  McCartney,  19  Ont.  App. 
423,  431;  Waterous  v.  Palmerston,  19  Ont. 
App.  47,  52;  Eeg.  v.  Wellington  County,  17 
Ont.  App.  421,  444;  In  re  Moulton  Tp.,  12 
Ont.  App.  503,  519;  Daniels  v.  Grand  Trunk 
E.  Co.,  11  Ont.  App.  471,  475;  Grand  Junc- 
tion E.  Co.  V.  Midland  R.  Co.,  7  Ont.  App. 
681,  688;  Re  Lincoln  Election,  2  Ont.  App. 
324,  345 ;  Morris  Tp.  v.  Huron  County,  27 
Ont.  341,  343;  Argles  v.  McMath,  26  Ont. 
224,  240;  Sawyer  r.  Pringle,  20  Ont.  Ill, 
•114;   Matter   of   Bell   Telephone   Co.,   9   Ont. 

339,  345;  Hobbs  v.  Guardian  F.  Ins.  Co.,  7 
Ont.  634,  639;  Walsh  v.  Elliott,  11  Ont.  Pr. 
520,  525 ;  Bradley  v.  Clarke,  9  Ont.  Pr.  410, 
416;  'Leeson  v.  Higgins,  4  Ont.  Pr.  340,  341; 
Standard  Light,  etc.,  Co.  v.  Montreal,  10 
Quebec  Super.  Ct.  209,  219. 

49.  Broom  Leg.  Max.  [quoted  in  Matter  of 
Atty.-Gen.,  2  N.  M.  49,  57;  Hackett  v.  Ams- 
den,  56  Vt.  201,  206]. 
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it  necessarily  includes  in  itself  a  negative,  viz. :  that  the  thing  shall  not  be  done 
otherwise.^ 

EXPRESSLY.  In  an  express,'^  clear  or  distinct,^''  direct  or  pointed  manner ;  ^ 
with  distinct  purpose ;  ^  in.  direct  terras;^'  not  by  implication ;  ^*  plainly;^'  dis- 
tinctly ;  ^  directly ;  pointedly ;  ^'  particularly.*"    (See  Express.) 


"  But  this  maxim  is  not  of  universal  appli- 
cation." Argles  V.  McMath,  26  Ont.  224, 
240  [cited  in  Morris  Tp.  v.  Huron  County, 
27  Ont.  341,  343] ;  Keg.  v.  Wellington  County, 
17  Ont.  App.  421,  444  [citing  Saunders  v. 
Evans,  8  H.  L.  Cas.  721,  729,  7  Jur.  N.  S. 
1293,  31  L.  J.  Ch.  233,  5  L.  T.  Rep.  N.  S.  129, 
9  Wklv.  Rep.  501,  11  Eng.  Reprint  611]; 
Leprohon  v.  Ottawa,  40  U.  C.  Q.  B.  478,  492. 

"The  maxim  is  sensible  and  useful  in  logic 
and  law."  Matter  of  Connor,  1  N.  Y.  St. 
144,  148. 

It  has  been  referred  to  as:  "An  axiom 
of  law."  Saunders  v.  Evans,  8  H.  L.  Cas. 
721,  729,  7  Jur.  N.  S.  1293,  31  L.  J.  Ch.  233, 
5  L.  T.  Rep.  N.  S.  129,  9  Wkly.  Rep.  501,  11 
Eng.  Reprint  611.  "The  familiar  maxim." 
Allen  V.  Dykers,  3  Hill  (N.  Y.)  593,  597; 
Payne  v.  Fresco,  17  Wkly.  Notes  Cas.  (Pa.) 
502,  504.  "The  legal  maxim."  Suydam  v. 
Merrick  County,  19  Nebr.  155,  159,  27  N.  W. 
142.  "  The  old  maxim."  State  v.  Oilman, 
33  W.  Va.  146,  150,  10  S.  E.  283,  6  L.  R.  A. 
847.  "  The  well  known  maxim."  Scott  v. 
Brown,  24  Hun  .(N.  Y.)  620,  622;  Haokett  v. 
Amsden,  56  Vt.  201,  206;  Miller  v.  Grand 
Trunk  R.  Co.,  45  U.  C.  Q.  B.  222,  226.  "A 
well  settled  legal  maxim."  State  v.  Knight, 
43  Me.  1,  117.  "  The  well  established  prin- 
ciple or  maxim  of  law."  Williamson  v.  Beck- 
ham, 8  Leigh  (Va.)  20,  24.  "That  universal 
and  familiar  rule."  Curtis  v.  Leavitt,  15 
N.  Y.  9,  259,  dissenting  opinion.  "A  rule 
both  of  law  and  equity."  Bundy  V.  Newton, 
19  N.  Y.  Suppl.  734,  737.  "A  very  familiar 
maxim  of  interpretation."  State  v.  Police 
Com'rs,  14  Mo.  App.  297,  305.  "The  well 
known  maxim  of  construction,  and  a  very 
sound  one."  Johnson  v.  Jordan,  2  Mete. 
(Mass.)   234,  241,  37  Am.  Dec.  85. 

50.  District  Tp.  v.  Dubuque,  7  Iowa  262, 
265  [quoted  in  Matter  of  Atty.-Gen.,  2  N.  M. 
49,  57].  See  also  New  Haven  v.  Whitney,  36 
Conn.  374,  375. 

51.  Encyclopedic  Diet,  [quoted  in  State  v. 
Denny,  118  Ind.  449,  464,  21  N.  E.  274,  .4 
L.  R.  A.  65] ;  Webster  Diet,  [quoted  in  Ma- 
gone  V.  Heller,  150  U.  S.  70,  74,  18  S.  Ct.  18, 
37  L.  ed.  1001]. 

52.  Encyclopedic  Diet,  [quoted  in  State  v. 
Denny,  118  Ind.  449,  464,  21  N.  E.  274,  4 
L.  R.  A.  65]. 

53.  Webster  Diet,  [quoted  in  State  v. 
Hyde,  121  Ind.  20,  34,  22  N.  E.  644;  Hovey  v. 
State,  119  Ind.  395,  412,  21  N.  E.  21  (per 
Berkshire,  J.)  ;  Evansville  v.  State,  118  Ind. 
426,  443,  21  N.  E.  267,  4  L.  R.  A.  93]. 

54.  Webster  Diet,  [quoted  in  Magone  v. 
Heller,  150  U.  S.  70,  74,  18  S.  Ct.  18,  37  L. 
ed.  1001]. 

55.  Encyclopedic  Diet,  [quoted  in  State  v. 
Denny,  118  Ind.  449,  464,  21  N.  E.  274,  4 
L.  R.  A.  65] ;  Webster  Diet,  [quoted  in  State 
V.  Hyde,  121  Ind.  20,  34,  22  N.  E.  644;  Hovey 


V.  State,  119  Ind.  395,  412,  21  N.  E.  21  (per 
Berkshire,  J.)  ;  Evansville  t).  State,  118  Ind. 
426,  443,  21  N.  E.  267,  4  L.  R.  A.  93;  Magone 
V.  Heller,  150  U.  S.  70,  74,  18  S.  Ct.  18,  37 
L.  ed.  1001]  ;  Worcester  Diet,  [quoted  in 
State  V.  Hyde,  121  Ind.  20,  34,  22  N.  E.  644; 
State  V.  Denny,  118  Ind.  449,  464,  21  N.  E. 
274,  4  L.  R.  A.  65;  Evansville  v.  State,  118 
Ind.  426,  443,  21  N.  E.  267,  4  L.  R.  A. 
93] 

56.  Evansville  v.  State,  118  Ind.  426,  443, 
21  N.  E.  267,  4  L.  R.  A.  93. 

57.  Encyclopedic  Diet,  [quoted  in  State  v. 
Denny,  118  Ind.  449,  464,  21  N.  E.  274,  4 
L.  R.  A.  65]  ;  Webster  Diet,  [quoted  in  Hovey 
V.  State,  119  Ind.  395,  412,  21  N.  E.  21]; 
Worcester  Diet,  [quoted  in  State  v.  Hyde, 
121  Ind.  20,  34,  22  N.  E.  644;  State  v.  Denny, 
118  Ind.  449,  464,  21  N.  E.  274,  4  L.  R.  A. 
65;  Evansville  v.  State,  118  Ind.  426,  443,  21 
N.  E.  267,  4  L.  R.  A.  93]  ;  Zell  Cyel.  [quoted 
in  Evansville  v.  State,  118  Ind.  426,  443,  21 
N.  E.  267,  4  L.  R.  A.  93]. 

58.  Zell  Cycl.  [quoted  in  Evansville  v. 
State,  118  Ind.  426,  443,  21  N.  E.  267,  4 
L.  R.  A.  93]. 

59.  Encyclopedic  Diet,  [quoted  in  State  v. 
Denny,  118  Ind.  449,  464,  21  N.  E.  274,  4 
L.  R.  A.  65]. 

60.  Webster  Diet,  [quoted  in  Magone  V. 
Heller,  150  U.  S.  70,  74,  14  S.  Ct.  18,  37  L. 
ed.  1001]. 

In  its  primary  meaning,  it  denotes  pre- 
cision of  statement,  as  opposed  to  ambiguity, 
implication,  or  inference,  and  is  equivalent  to 
in  an  express  manner,  or  in  direct  terms.  It 
is  also  commonly  used  to  designate!  purpose, 
and  as  equivalent  to  especially,  or  particu- 
larly, or  for  a  distinct  purpose  or  object. 
Magone  v.  Heller,  150  U.  S.  70,  74,  14  S.  Ct. 
18,  37  L.  ed.  1001. 

In  connection  with  other  words  this  term 
has  often  received  judicial  interpretation; 
for  example  as  used  in  the  following  phrases: 
"Expressly  named"  (see  Taylor  v.  Nicholls, 
6  M.  &  W.  91,  95)  ;  "expressly  prescribed" 
(see  Inland  Revenue  Com'rs  v.  Scott,  [1892] 
2  Q.  B.  152,  160,  56  J.  P.  580,  632,  61  L.  J. 
Q.  B.  432,  67  L.  T.  Rep.  N.  S.  173,  40  Wkly. 
Rep.  632 )  ;  "  expressly  provided  "  ( see 
Thames  Conservators  v.  Smeed,  [1897]  2 
Q.  B.  834,  355 )  ;  "  expressly  purchased " 
(see  Errington  v.  Metropolitan  Dist.  R.  Co., 
19  Ch.  D.  559,  569,  51  L.  J.  Ch.  305,  46  L.  T. 
Rep.  N.  S.  443,  30  Wkly.  Rep.  663);  "ex- 
pressly ratified  "  ( see  Iowa  State  Sav.  Bank 
V.  Black,  91  Iowa  490,  494,  59  N.  W.  283)  ; 
"expressly  refer  to"  (see  In  re  Phillips,  41 
Ch.  D.  417,  419,  58  L.  J.  Ch.  448,  60  L.  T. 
Rep.  N.  S.  808,  37  Wkly.  Rep.  504)  ;  "ex- 
pressly referring  to  "  ( see  Phillips  v.  Cayley, 
43  Ch.  D.  222,  232,  59  L.  J.  Ch.  177,  62  L.  T. 
Rep.  N.  S.  88,  38  Wkly.  Rep.  241;  In  re 
Marsh,  38  Ch.  D.  630,  633,  57  L.  J.  Ch.  639, 
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Express  malice.  See  Criminal  Law  ;  False  Impeisonment  ;  Homicide  ; 
Libel  and  Slander  ;  Malicious  Prosecution. 

Express  matter.  Everything  that  an  express  company  can  get  or  afford 
to  carry  nnder  its  agreement  with  the  transportation  companies.'^  (See  Express 
Company  ;  and,  generally,  Carriers.) 

Express  messenger.     See  Carriers. 

Express  notice.    See  ]S[otices. 

Express  obligation.  As  applied  to  a  railroad  corporation,  an  obligation 
which  is  declared  in  positive  terms  in  the  charter."^    (Sec,  geherall}'.  Railroads.) 

Express  promise.  The  express  stipulation  of  the  party  making  it  to  do 
or  not  to  do  a  particular  thing.^     (See,  generally,  Contracts.) 

Express  revocation.  An  act  performed  when  the  change  of  mind  or 
intention  of  the  testator  to  revoke  is  declared  by  a  subsequent  will  or  codicil." 
(See,  generally.  Wills.) 

Express  trust.     See  Trusts. 

EXPRESSUM  FACIT  CESSARE  TACITUM,  A  maxim  meaning  "  A  thing 
expressed  puts  an  end  to  tacit  implication."  ^ 

EXPRESSUM   SERVITIUM  REGAT  VEL  DECLARET    TACITUM.     A    maxim    of 


59  L.  T.  Eep.  N.  S.  595,  37  Wkly.  Rep.  10)  ; 
"  expressly  stipulated  "  ( see  In  re  Lysaght, 
[1898]  1  Ch.  115,  119,  67  L.  J.  Ch.  65,  77 
L.  T.  Rep.  N.  S.  637;  Tyrrell  v.  Clark,  2 
Drew.  86,  2  Eq.  Rep.  333,  18  Jur.  323,  324, 
23  L.  J.  Ch.  283,  2  Wkly.  Rep.  152)  ;  "ex- 
pressly used"  (see  Magone  v.  Heller,  150 
U.  S.  70,  75,  14  S.  Ct.  18,  37  L.  ed.  1001)  ; 
"expressly  varied"  (see  Metropolitan  Dist. 
R.  Co.  V.  Sharpe,  5  App.  Cas.  425,  441,  44 
J.  P.  716,  50  L.  J.  Q.  B.  14,  43  L.  T.  Rep. 
N.  S.  130,  29  Wkly.  Rep.  617 ;  Weld  v.  South 
Western  R.  Co.,  32  Beav.  340,  345,  9  Jur. 
N.  S.  510,  33  L.  J.  Ch.  142,  8  L.  T.  Rep.  N.  S. 
13,  1  New  Rep.  415,  11  Wkly.  Rep.  448); 
"expressly  withheld"  (see  Lightfoot  v.  Bass, 
2  Tenn.  Ch.  677,  681). 

61.  Wells  V.  Oregon,  etc.,  E.  Co.,  18  Fed. 
667,  671,  9  Sawy.  426,  where  it  is  said:  "In 
the  nature  of  things,  there  can  be  no  abso- 
lute and  prescribed  definition  of  '  express 
matter.'  Like  the  phrase  '  express  facilities,' 
its  scope  and  meaning  may  be  modified  by 
circumstances.  And  so  long  as  the  express 
company  pays  the  railway  company  an  agreed 
sum  for  so  much  space  in  a  car,  or  weight 
carried  therein,  or  one  and  a  half  times  first- 
class  railway  rates  for  whatever  it  carries 
over  its  road,  there  is  no  need  of  any  defini- 
tion. It  defines  itself,  and  includes  every- 
thing that  the  express  company  can  get  or 
afford  to  carry  on  those  terms." 

62.  People  v.  Albany,  etc.,  R.  Co.,  37  Barb. 
(N.  Y.)  216,  218,  where  the  term  is  distin- 
guished from  "  implied  "  obligation. 

63.  Foute  V.  Bacon,  24  Miss.  156,  164, 
where  the  term  is  distinguished  from  "  im- 
plied "  promise. 

64.  Langdon  v.  Astor,  3  Duer  (N.  Y.)  477, 
561,  where  the  term  is  distinguished  from 
"  implied  "  revocation. 

65.  Trayner  Leg.  Max. 

Applied  or  explained  in  the  following  cases: 
Alabama. —  Hollingsworth       v.       Hollings- 

worth,  65  Ala.  321,  330;  Morrow  v.  Wood,  56 

Ala.  1,  11. 

Arkansas. —  JeSeTy  v.  Underwood,   1   Ark. 

108,  lie. 


Connecticut. —  Enfield  Toll  Bridge  Co.  ?;. 
Hartford,  etc.,  R.  Co.,  17  Conn.  454,  465,  44 
Am.  Dec.  556;  Perkins  v.  Catlin,  11  Conn. 
213,  228,  27  Am.  Dec.  282;  Willoughby  v. 
Raymond,  4  Conn.  130,  133 ;  Vandenheuvel  r. 
Storrs,  3  Conn.  203,  208;  Miller  v.  Ward,  2 
Conn.  494,  500. 

iJaine. —  Stuart  r.  Walker,  72  Me.  145,  154, 
39  Am.  Rep.  311;  Smith  v.  Morrill,  54  Mo. 
48,  52  [citing  Perkins  v.  Catlin,  11  Conn. 
213,  226,  29  Am.  Dec.  282]. 

Maryland. —  Rice  v.  Forsyth,  41  Md.  389, 
405. 

Massachusetts. —  Gage  v.  Tirrell,  9  Allen 
299,  306 ;  Pratt  v.  Sanger,  4  Gray  84,  87. 

Michigan. —  Michigan  Cent.  R.  Co.  c.  Hale, 
6  Mich.  243,  262;  Williams  v.  Detroit,  2 
Mich.  560,  563. 

Missouri. — 'Kansas  City  Planing  Mill  Co. 
r.  Brundage,  25  Mo.  App.  268,  272. 

New  Jersey. —  Parker  v.  Butterworth,  46 
N.  J.  L.  244,  247,  50  Am.  Rep.  407;  State  v. 
Kelsey,  44  N.  J.  L.  1,  45;  Taylor  v.  Griswold, 
14  N.  J.  L.  222,  228,  27  Am.  Dec.  33 ;  Farley 
V.  Craig,  11  N.  J.  L.  262.  282;  Spinning  ):. 
Spinning,  43  N.  J.  Eq.  215,  235,  10  Atl.  270. 

New  ro)7,'.— Black  v.  White,  42  N.  Y. 
Super.  Ct.  446,  450;  People  v.  Fuerst,  13 
Misc.  304,  306,  34  N.  Y.  Suppl.  1115;  Flana- 
gan V.  Fox,  6  Misc.  132,  134,  26  N.  Y.  Suppl. 
48;  Bebee  v.  State  Bank,  1  Johns.  529,  571, 
3  Am.  Dec.  353. 

Ohio.—  Crist  v.  Dice,  18  Ohio  St.  536,  542 ; 
Creighton  r.  Toledo,  18  Ohio  St.  447,  451; 
Brieker  v.  Bricker,  11  Ohio  St.  240,  246. 

Pennsylvania. —  Slegel  v.  Lauer,  148  Pa. 
St.  236,  242,  23  Atl.  996,  15  L.  R.  A.  547; 
Kneedler  v.  Lane,  45  Pa.  St.  238,  321 ;  Scott , 
r.  Fields,  7  Watts  360,  362;  Weiser  v.  Weiser, 
5  Watts  279,  284,  30  Am.  Dec.  313;  Sander- 
son V.  Lamberton,  6  Binn.  129,  132;  Rousset 
i\  Insurance  Co.  of  North  America,  1  Binn. 
429,  432;  Yard  v.  Lea,  3  Yeates  335,  341; 
Paine  v.  Fesco,  18  Phila.  637,  639. 

Tennessee. —  Wood  v.  Polk,  12  Heisk.  220, 
230. 

Virginia. —  Justis  v.  English,  30  Gratt.  565, 
571. 
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Lord  Bacon,  which  literally  translated  means  "  Let  service  expressed  rule  or 
declare  what  is  silent."  ^ 

EXPRESS  UNDERSTANDING.  Express  contract,  or  Expbess  Ageeement,^'  §■.  v. 
(See,  generally,  Contracts.) 

Express  wagon,  a  wagon  commonly  known  as  a  four-wheeled  vehicle, 
with  a  straight  body,  commonly  himg  on  springs,  with  a  foot-board,  a  movable 
seat  and  a  dumping  tail-board,  a  vehicle  of  light  construction.^ 

EXPRESS  WAIVER.     A  waiver  made  by  release.^^ 

EX  PROCEDENTIBUS  ET  CONSEQUENTIBUS  OPTIMA  FIT  INTERPRETATIO.  A 
maxim  meaning  "  The  best  interpretation  is  made  from  things  proceeding  and 
following  (i.  e.  the  context)."  ™ 

EXPROMISSIO.     See  Novation. 

EXPROPRIATION.  In  Mexican  law,  a  seizure  of  so  much  of  the  owner's  prop- 
erty as  is  necessary  for  the  public  purpose.''     (See,  generally,  Eminent  Domain.) 

Expulsion.  A  putting  out ; ''^  Disfkanchisement,  g'.  v.\  severing  the  con- 
nection between  the  expelled  member  and  an  association.'^  (Expulsion :  Of 
Alien,  see  Aliens.  Of  Foreign  Corporation,  see  Coepoeations.  Of  Member  — 
Of  Association,  see  Associations  ;  Of  Club,  see  Clubs  ;  Of  Corporation,  see  Coe- 
poeations ;  Of  Religious  Society,  see  Religious  Societies  ;  Of  Stock  Exchange, 
see  Exchanges.  Of  Passenger,  see  Caeeiees.  Of  Tenant,  see  Landloed  and 
Tenant.     See  also  Amotion  ;  Eviction.) 

EX  QuA  person!  QUIS  lucrum  CAPIT,  ejus  factum  PRAESTARE  DEBET. 
A  maxim  meaning  "  One  who  takes  gain,  prolit  or  advantage  on  account  of  a 
person,  ought  to  be  answerable  for  his  act  or  deed."'* 

EXSCINDED.     Cut  oflE  or  expelled.'^     (See,  generally,  Paetneeship.) 

Extempore  discourse.  An  expression  used  as  the  antipode  of  a  pre- 
meditated discourse.'^ 

Extend."     This  term  has  a  wide  variety  of  meanings  and  has  been  defined  as 

United  States. —  In  re  Herzikopf,  121  Fed.  66.  Adams  Gloss,   [citing  Bacon  Works  v, 

544,   546,   57   C.   C.   A.   606;    American  Well  73]. 

Works  V.  Rivers,  36  Fed.  880,  881;  Oilman  v.  67.  Spence  v.  Spence,  17  Wis.  448,  455. 

Brown,    10    Fed.    Cas.    No.    5,441,    1    Mason  68.  Walker  v.  Carkin,  88  Me.  302,  304,  34 

191.  Atl.  29. 

England. —  Chambers  v.  Davidson,  L.  R.  1  69.  Roumage  v.  Mechanics'  F.  Ins.  Co.,  13 

P.  C.  296,  305,   12  Jur.  N.  S.  967,  36  L.  J.  N.   J.   L.    110,    124,   where   the   term   is   dis- 

P.    C.    17,    15    Wkly.    Rep.    534;    Tanner    v.  tinguished  from  an  "implied  waiver." 

Smart,  6  B.  &  C.  603,  609,  9  D.  &  R.  549,  5  70.  Bouvier  L.  Diet. 

L.  J.  K.  B.  O.  S.  218,  30  Rev.  Rep.  461,  13  Applied  in  Griscom  v.  Evens,  40  N.  J.  L. 

E.  C.  L.  274;   Rex  v.  Westwood,  4  B.  &  C.  402,  415,  29  Am.  Rep.  251. 

781,  10  E.  C.  L.  799,  7  Bing.  1,  29,  20  E.  C.  L.  71.  Brownsville  v.  Cavazos,  4  Fed.  Cas.  No. 

1,  4  B-ligh  N.  S.  213,  5  Eng.  Reprint  76,  2  2,043,  2  Woods  293. 

Dow.  &  CI.  21,  6  Eng.  Reprint  637,  7  D.  &  R.  72.  Vanderpool  f.  Smith,  4  Abb.  Dee.  (N.  Y.) 

267;   Fowkes  v.  Manchester,  etc.,  L.  Assur.,  461,  464. 

etc.,  Assoc,  3  B.  &  S.  917,  930,  32  L.  J.  Q.  B.  73.  Palmetto   Lodge  No.   5   I.   0.  0.   F.   v. 

153,  8  L.  T.  Rep.  N.  S.  309,   11  Wkly.  Rep.  Hubbell,  2  Strobh.   (S.  C.)  458,  462,  49  Am. 

622,   113  E.  C.  L.  917;   Whitbread  v.  Smith,  Dec.    604,   where   the   term   is    distinguished 

3  De  G.  M.  &  G.  727,  739,  2  Eq.  Rep.  377,  18  from  "  suspension."     See  also  New  York  Pro- 

Jur.  475,  23  L.  J.  Ch.  611,  2  Wkly.  Rep.  177,  tective  Assoc,  v.  McGrath,  5  N.  Y.  Suppl.  8, 

53   Eng.   Ch.   567,   43   Eng.   Reprint   286,-  23  10,    where    the    term    is    distinguished    from 

Eng.  L.  &  Eq.  551 ;  Eastern  Archipelago  Co.  v.  "  voluntary  withdrawal." 

Reg.,  2  E.  &  B.  856,  879,  18  Jur.  481,  2  Wkly.  74.  Adams   Gloss,    {citing  Ulpian   Dig.   L, 

Ren.  77,  22  Eng.  L.  &  Eq.  328.  75  E.  C.  L.  17,  fr.  149]. 

856;  Greenbirt  v.  Smee,  35  L.  T.  Rep.  N.  S.  75.  Robinson    v.    Floyd,    159    Pa.    St.    165, 

168,    171;    Merrill   v.   Frame,   4   Taunt.   329,  175,  28  Atl.   258,  as  used   in   a  partnership 

330,    13  Rev.   Rep.   612;    Cates    r.   Knight,   3  agreement  providing  that  a  partner  might,  by 

T.  R.  442,  444;   Doe  v.  Barber,  2  T.  R.  749,  resolution   of    the   board   of   control,    be   ex- 

750;    Matthew   f.   Blackmore,   5   Wkly.   Rep.  eluded  from  the  concern. 

363,  364.                                                          .  76.  People  v.  Clark,  11  N.  Y.  Leg.  Obs.  4, 

Canada. — Attrill  v.  Piatt,  10  Can.  Supreme  13.                         • 

Ct.  425,  507 ;   Dulmage  v.  Douglas,  3  Mani-  77.  "  It  is  derived  from  '  ex,'  from  or  out 

toba  L.   Rep.   562,   567 ;    Billings  v.   Rust,    1  of,  and  '  tendere,'  to  stretch  or  stretch  out." 

Nova  Scotia  88,  98;  Steinhoff  v.  Royal  Cana-  Wisconsin  Cent.  R.  Co.  v.  Comstock,  71  Wis. 

dian  Ins.  Co.,  42  U.  C.  Q.  B.  307,  324.  88,  91,  36  N.  W;  843. 
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follows:  To  prolong ; ''^  to  continue,"  or  continue  in  any  particular  direction;** 
stretcli  out,^'  or  over;^  to  stretch  or  reach ;^  to  draw  forth  or  stretch;^*  to  pro- 
tract ;  ^'  to  expand ;  ^°  to  enlarge  ;  ^  to  widen ;  ^  to  widen  or  enlarge  ;  ^'  to  pro- 
ject ;  *  to  make  larger  in  space,  time  or  scope ;  carry  out  farther  than  the 
original  point  or  Hmit ;  enlarge  or  lengthen  the  bounds  or  dimensions  of ; 
lengthen.^'  And  it  is  sometimes  used  as  equivalent  to  the  word  "  exceed."  '^  In 
English  practice,  to  value  the  lands  or  tenements  of  a  person  bound  by  a  statute 
or  recognizance  which  lias  become  forfeited,  to  their  full  extended  value.*^  (See 
Ceeate  ;  Enlarge  ;  Extension.) 

EXTENDED.^*     Prolonged.^^     (See  Extend.) 

Extendi  facias.     See  Extent. 


Distinguished  from  "  renew "   in  Orton  v. 

Noonan,  27  Wis.  272,  282. 

"Extend  and  regulate  the  liability  of  em- 
ployers" see  Rosin  v.  Lidgerwood  Mfg.  Co., 
89  N.  Y.  App.  Div.  245,  246,  86  N.  Y.  Suppl. 
49. 

"  Extend,"  nor  "  be  extended "  in  an  arbi- 
tration act  see  In  re  Yeadon  Local  Bd.,  41 
Ch.  D.  52,  58,  58  L.  J.  Ch.  563,  60  L.  T.  Rep. 
N.  S.  550,  37  Wkly.  Rep.  360. 

"  Extend  to  and  include "  see  Portsmouth 
V.  Smith,  53  L.  J.  Q.  B.  92,  95. 

"  The  judicial  power  shall  extend  to  all 
cases  in  law  and  equity  arising  under  this 
constitution"  see  Bruen  v.  Ogden,  11  N.  J.  L. 
370,  379,  20  Am.  Dec.  593 ;  Hunter  v.  Martin, 
4  Munf.  (Va.)  1,  36;  Houston  v.  Moore,  5 
Wheat.  (U.  S.)  1,  68,  5  L.  ed.  9;  Martin  v. 
Hunter,  1  Wheat.  (U.  S.)  304,  331,  4  L.  ed. 
97. 

78.  Flagler  v.  Hearst,  62  N.  Y.  App.  Div. 
18,  25,  70  N.  Y.  Suppl.  956  {quoting  Standard 
Diet.] ;  Wisconsin  Cent.  R.  Co.  v.  Comstock, 
71  Wis.  88,  91,  36  N.  W.  843  [citing  Webster 
Diet.];  Orton  v.  Noonan,  27  Wis.  272,  282; 
Goulding  v.  Hammond,  54  Fed.  639,  643,  4 
C.  C.  A.  533  [citing  Century  Diet.;  Webster 
Diet.]. 

Under  a  stipulation  to  "extend"  the  time 
for  taking  testimony  entered  into  after  the 
time  has  expired,  the  extension  runs  from  the 
date  of  the  stipulation  and  is  not  merely  an 
"  enlargement "  of  the  time  first  limited. 
James  v.  McMillan,  55  Mieh.  136,  137,  20 
N.  W.  826. 

79.  Campbell  v.  Jimenes,  7  Misc.  (N.  Y.) 
77,  78,  27  N.  Y.  Suppl.  351;  Orton  l.  Noonan, 
27  Wis.  272,  282. 

80.  Piqua  Branch  State  Bank  v.  Knoup,  6 
Ohio  St.  342,  356. 

81.  Goulding  v.  Hammond,  54  Fed.  639, 
643,  4  C.  C.  A.  533  [citing  Century  Diet.; 
Webster  Diet.]. 

82.  Campbell  v.  Jimenes,  7  Misc.  (N.  Y.) 
77,  78,  27  N.  Y.  Suppl.  351. 

83.  Piqua  Branch  State  Bank  v.  Knoup,  6 
Ohio  St.  342,  356. 

84.  Wisconsin  Cent.  R.  Co.  v.  Comstock,  71 
Wis.  88,  91,  36  N.  W.  843  [citing  Webster 
Diet.] ;  Orton  p.  Noonan,  27  Wis.  272,  282. 

85.  Orton  v.  Noonan,  27  Wis.  272,  282. 

86.  Flagler  v.  Hearst,  62  N.  Y.  App.  Div. 
18,  25,  70  N.  Y.  Suppl.  95§  [quoting  Im- 
perial Diet.] ;  Goulding  v.  Hammond,  54  Fed. 
639,  643,  4  C.  C.  A.  533  [citing  Century  Diet. ; 
Webster  Diet.]. 

87.  Flagler  v.  Hearst,  62  N.  Y.  App.  Div. 
18,  25,  70  N.  Y.  Suppl.  956  [quoting  Standard 


Diet.] ;  Goulding  v.  Hammond,  54  Fed.  639, 
643,  4  C.  C.  A.  533  [citing  Century  Diet.; 
Webster  Diet.]. 

88.  Flagler  f.  Hearst,  62  N.  Y.  App.  Div. 
18,  25,  70  N.  Y.  Suppl.  956  [quoting  Standard 
Diet.]. 

89.  Hunter  v.  Martin,  4  Munf.  (Va.)  1,  37 
[citing  Johnson  Diet.]. 

90.  Seattle,  etc.,  R.  Co.  v.  State,  7  Wash. 
150,  157,  34  Pac.  551,  38  Am.  St.  Rep.  866, 
22  L.  R.  A.  217. 

91.  Flagler  v.  Hearst,  62  N.  Y.  App.  Div. 
18,  25,  70  N.  Y.  Suppl.  956  [quoting  Standard 
Diet.]. 

To  "  extend  a  charter  "  is  to  give  one  vsihich 
now  exists  greater  or  longer  time  to  operate 
in  than  that  to  which  it  was  originally 
limited.  Moers  v.  Reading,  21  Pa.  St.  188, 
201.  See  also  Cooper  v.  Orientals  Sav.,  etc., 
Assoc,  100  Pa.  St.  402,  406. 

To  extend  a  street  is  to  prolong  and  extend 
it  in  the  direction  to  which  it  already  points. 
Monroe  v.  Ouachita  Parish  Police  Jury,  47 
La.  Ann.  1061,  1063,  17  So.  498. 

The  word  is  relative  in  its  application,  re-- 
fers  to  something  already  begun,  and  implies 
a    continuation    of    the    same    act.      Clement 
V.  Dickey,   5   Fed.   Cas.   No.   2,883,   1   Paine 
377. 

When  applied  to  an  existing  thing,  like  a 
street,  it  means  to  construct  it  in  the  same 
direction,  and  with  the  same  width.  Seattle, 
etc.,  R.  Co.  V.  State,  7  Wash.  150,  157,  34 
Pac.  551,  38  Am.  St.  Rep.  866,  22  L.  R.  A. 
217. 

When  applied  to  a  railroad  track  or  other 
line,  it  imports  a  continuation  of  the  line 
without  a  break.  South  Boston  R.  Co.  v. 
Middlesex  R.  Co.,  121  Mass.  485,  489  [died 
in  Monroe  v.  Ouachita  Parish  Police  Jury,  47 
La.  Ann.  1061,  1063,  17  So.  498].  As  used 
in  a  statute  giving  a  railroad  company  the 
right  to  extend  its  course,  the  term  means  to 
continue  or  prolong  its  course,  and  not  to 
build  independent  branch  roads.  People  v. 
New  York,  etc.,  R.  Co.,  45  Barb.  (N.  Y.)  73, 
79  [cited  in  Williams  v.  Odessa,  etc.,  R.  Co., 
7  Del.  Ch.  303,  364,  44  Atl.  821], 

92.  Campbell  v.  Jimenes,  7  Misc.  (N.  Y.) 
77,  78,  27  N.  Y.  Suppl.  351. 

93.  Burrill  L.  Diet. 

94.  "Lands  included  in  said  extended  lim- 
its" see  Perkins  v.  Burlington,  77  Iowa  596, 
556,  42  N.  W.  441. 

95.  State  v.  Seott,  113  Mo.  559,  561,  20 
S.  W.  1076. 

"A  mortgage  is  '  extended '  only  when  it  is 
made  to  stand  as  security  for  some  debt  or 
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Extending.     Eeaching  or  stretching.'^ 

Extension.  Tlie  act  of  extending  or  stretcliing  out ; "  enlargement  in  any 
direction,  in  length,  breadth,  or  circumference  ;''  the  continuance  of  an  existing 
thing.''  In  commercial  law,  an  indulgence  by  giving  time  to  pay  a  debt,  or  per- 
form an  obligation  ;  ^  an  agreement  made  between  a  debtor  and  liis  creditors,  by 
which  the  latter,  in  order  to  enable  the  former,  embarrassed  in  his  circumstances, 
to  retrieve  his  standing,  agree  to  wait  for  a  definite  length  of  time  after  their 
several  claims  should  become  due  and  payable,  before  they  will  demand  pay- 
ment.* As  applied  to  a  railroad,  a  prolongation  of  it  from  one  of  its  termini  to 
some  other  designated  point ;  ^  enlargement  of  an  existing  road  by  adding  to  its 
length  or  its  breadth.*  (Extension  :  Effect  of  —  As  Discharge  of  Guarantor  or 
Surety,  see  Guaranty  ;  rEiNOiPAL  and  Sueety  ;  As  "Waiver  of  Eight  to  Cancel 
Instrument,  see  Cancellation  op  Instruments.  Of  Copyright,  see  Copyeight. 
Of  Corporate  Existence,  see  Coepoeations  ;  Municipal  Coepoeations.  Of 
Mortgage,  see  Moetgages.  Of  Negotiable  Instrument,  see  Commeecial  Papee. 
Of  Patent,  see  Patents.  Of  Railroad,  see  Eaileoads  ;  Steeet  Eaileoads.  Of 
Street 'or  Highway,  see  Streets  and  Highways.  Of  Term  —  Of  Contract,  see 
Conteaots  ;  Of  Court,  see  Courts  ;  Of  Lease,  see  Landlord  and  Tenant.  Of 
Time  —  For  Entering  Appearance,  see  Appeaeances  ;  For  Execution  of  Com- 
mission to  Take  Deposition,  see  Depositions  ;  For  Filing  or  Service  of  Record 
on  Appeal,  see  Appeal  and  Error  ;  For  Filing  Security  For  Costs,  see  Costs  ; 
For  Making  Application  For  New  Trial,  see  Criminal  Law  ;  New  Trial  ;  For 
Making,  Settling,  and  Filing  Bill  of  Exceptions,  see  Appeal  and  Error  ;  Crimi- 
nal Law  ;  I'or  Performance  of  Contract,  see  Contracts  ;  For  Surrendering 
Pi'incipal  by  Bail,  see  Bail.     Of  Usurious  Loan,  see  Usury.) 

Extent.  Space  or  degree  to  which  a  thing  is  stretched,  or  extended  ; ' 
length ;  as,  an  extent  of  line ;  communication,  distribution.*     In  law,  a  writ  of 


obligation  not  originally  included  therein." 
People's  State  Bank  v.  Francis,  8  N.  D.  369, 
375,  79  N.  W.  853  iciting  Stoddard  v.  Hart, 
23  N.  Y.  556]. 

"  The  word  .  .  .  implies  something  to  be 
extended,  and  must  necessarily  be  connected 
with  that  something."  Wisconsin  Cent.  R. 
Co.  V.  Comstock,  71  Wis.  88,  91,  36  N.  W. 
843. 

" '  To  be  holden  should  the  time  of  payment 
be  extended,'  naturally  and  by  the  ordinary 
force  of  language  .  .  .  means  a  reasonable 
extension  for  a  definite  time,  and  not  a 
series  of  extensions  indefinite  in  number  and 
endless  in  repetition."  Rochester  Sav.  Bank 
V.  Chick,  64  N.  H.  410,  411,  13  Atl.  872. 

When  the  "judicial  power  is  extended  to 
any  particular  subject,  it  is  simply  empow- 
ered to-  take  jurisdiction  over  it,  whenever  it 
•is  invoked  by  the  commencement  of  a  suit  or 
other  proceeding."  Piqua  State  Bank  v. 
Knoup,  6  Ohio  St.  342,  356,  dissenting 
opinion. 

96.  Steelman  v.  Atlantic  City  Sewerage 
Co.,  60  N.  J.  L.  461,  464,  38  Atl.  742. 

97.  Cincinnati  Gas-Light,  etc.,  Co.  v.  Avon- 
dale,  43  Ohio  St.  257,  268,  1  N.  E.  527. 

98.  Monroe  v.  Ouachita  Parish  Police  Jury, 
47  La.  Ann.  1061,  1063,  17  So.  498  [dting 
South  Boston  E.  Co.  v.  Middlesex  E..  Co.,  121 
Mass.  485,  489]. 

"Extension  of  a  line  already  defined  as 
straight,  implies  that  it  is  to  be  continued, 
or,  in  mathematical  language,  produced  as  a 
straight  line  to  the  point  indicated  for  inter- 
section." In  re  Charlotte  St.,  23  Pa.  St.  286, 
288. 


The  term  conveys  to  the  mind  an  enlarge- 
ment of  the  main  body,  the  addition  of  some- 
thing of  less  import  than  that  to  which  it  is 
attached.  New  York  Cent.,  etc.,  R.  Co.  v. 
Buffalo,  etc..  Electric  R.  Co.,  96  N.  Y.  App. 
Div.  471,  475,  89  N.  Y.  Suppl.  418. 

99.  Brooke  v.  Clarke,  1  B.  &  Aid.  396,  403. 

1.  Brewer  v.  Harrison,  27  Colo.  349,  351, 
62  Pac.  224.  See  also  Wellington  Nat.  Bank 
V.  Thomson,  9  Kan.  App.  667,  59  Pac.  178. 

2.  Bouvier  L.  Diet,  [quoted  in  Strouse  v. 
American  Credit  Indemnity  Co.,  91  Md.  244, 
276,  46  Atl.  328,  1063]. 

3.  Trenton  St.  R.  Co.  v.  Pennsylvania  R. 
Co.,  63  N.  J.  Eq.  276,  49  Atl.  481.  See  also 
South  Boston  R.  Co.  v.  Middlesex  R-  Co.,  121 
Mass.  485,  489 ;  Laconia  Street  R.  Co.'s  Peti- 
tion, 71  N.  H.  355,  356,  52  Atl.  458;  Bohmer 
V.  Haffen,  35  N.  Y.  App.  Div.  381,  388,  54 
N.  Y.  Suppl.  1030;  Volmer's  Appeal,  115  Pa. 
St.  166,  177,  8  Atl.  223. 

4.  Shanghai  Municipal  Council  v.  McMur- 
ray,  [1900]  A.  C.  206,  209,  69  L.  J.  P.  C.  19, 
82  L.  T.  Rep.  N.  S.  101. 

Extension  of  street  see  Illinois  Cent.  R.  Co. 
V.  Chicago,  141  111.  586,  595,  30  N.  E.  1044, 
17  L.  R.  A.  530;  Matthiessen,  etc.,  Sugar 
Refining  Co.  v.  Jersey  City,  26  N.  J.  Eq.  247, 
255. 

5.  Wilson  V.  Rousseau,  30  Fed.  Cas.  No. 
17,832,  1  Blatchf.  3  [quoting  Johnson  Diet.; 
Walker  Diet.;  Webster  Diet.]. 

"  Extent  of  each  county  "  see  Com.  v.  Cost- 
ley,  118  Mass.  1,  25. 

6.  Webster  Diet,  [quoted  in  Wilson  v.  Rous- 
seau, 30  Fed.  Cas.  No.  17,832,  1  Blatchf.  3]. 

"  Metaphorically  '  or    poetically,    the    word 
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execution,'  or  extendi  facias;*  a  writ,  issuing  from  the  exchequer,  by  which  the 
body,  goods,  and  lands  of  the  debtor  may  all  be  taken  at  once  to  satisfy  the  judg- 
ment ,  an  execution  writ  in  the  nature  of  a  final  process.'"  (See,  generally, 
Executions.) 

Extenuate.     To  lessen ;  to  palliate ;  to  mitigate." 

External.'^  a  term  used  in  contradistinction  to  "  internal." ''  It  can  only 
apply  to  something  which  has  an  outside  and  an  inside,"  and  as  applied  to  a  house, 


'  extent '  is  sometimes  used  to  express  dura- 
tion; but  it  is  never  so  used  in  a  professional 
sense  or  in  common  parlance.  .  .  .  No  defini- 
tion signifying  duration  is  given  to  the  word 
'  extent,'  by  the  best  lexicographers."  Wilson 
V.  Rousseau,  30  Fed.  Cas.  No.  17,832,  1 
Blatchf.  3,  107. 

7.  Kimball  v.  Eussell,  56  N.  H.  488,  493; 
Webster  Diet,  [quoted  in  Wilson  v.  Rousseau, 
30  Fed.  Cas.  No.  17,832,  1  Blatchf.  3]. 

8.  Hence  the  definition  of  "  extendi  facias  " 
which  is,  literally,  "  That  you  cause  to  be 
appraised  at  their  full  or  extended  value." 
Wharton  L.  Lex. 

"  In  England,  an  extent,  or  extendi  facias, 
is  the  peculiar  remedy  to  recover  debts  of 
record  due  to  the  crown.  It  differs  from  an 
ordinary  execution  at  the  suit  of  a  subject, 
in  tliat  under  it,  the  body,  lands  and  goods 
of  the  debtor  may  all  be  taken  at  once,  to 
compel  payment  of  the  debt.  There  are  two 
kinds  of  extents  there,  in  chief  and  in  aid. 
An  extent  in  chief  issues  from  the  Court  of 
Exchequer,  and  directs  the  sheriff  to  take  an 
inquisition  or  inquest  of  office  on  the  oath  of 
lawful  men,  to  ascertain  the  lands,  etc.,  of 
the  debtor,  and  seize  them  into  the  Queen's 
hands.  The  writ  is  usually  preceded  by  a 
scire  facias,  that  the  debtor  may  have  op- 
portunity to  appear  and  show  cause  against 
it;  but  when  the  debt  is  in  danger  of  being 
lost,  it  will  issue  immediately  on  an  affidavit 
of  debt  and  danger  and  a  fiat,  in  which  case, 
after  the  writ  is  returned,  the  debtor,  if  he 
disputes  the  debt,  may  enter  an  appearance 
and  plead  thereto.  There  is  also  an  extent 
in  chief  in  the  second  degree,  which  is  a 
hostile  proceeding  by  the  jcrown  against  the 
debtor,  of  a  crown-debtor,  against  whom  also 
an  extent  in  chief  has  issued."  Haekett  v. 
Amsden,  56  Vt.  201,  206. 
.  "  Under  our  statute  an  extent  may  be 
likened  to  an  extent  in  chief  in  England.  It 
is  so  to  speak,  prerogative  process,  affording 
a  summary  remedy  for  recovering  public 
revenue  from  public  officers  who  have  com- 
mitted a  breach  of  public  duty,  and  in  case 
of  state  taxes  for  recovery  from  the  inhabit- 
ants of  the  town  as  well.  No  notice  is  given 
to  show  cause  against  the  State  Treasurer's 
extent."  Haekett  v.  Amsden,  56  Vt.  201,  206 
[citing  Waldijon  v.  Lee,  5  Pick.  (Mass.)  328, 
and  quoted  in  Mt.  Holly  v.  French,  75  Vt.  1, 
4,  52  Atl.  1038]. 

"An  extent  in  aid  issues,  not  at  the  suit  of 
the  crown,  like  an  extent  in  chief,  but  at  the 
suit  or  instance  of  a  crown-debtor  against  a 
person  indebted  to  himself ;  and  it  is  grounded 
on  the  Statute  of  Extent,  33  Hen.  IV.  c.  39, 
and  on  the  principle  that  the  crown  is  en- 
titled to  the  debts  due  to  the  debtor.     But 


when  a  crown-debtor  ceases  to  be  liable  to 
the  crown,  he  ceases  to  be  entitled  to  crown 
process.  Extents  in  chief  have  priority  over 
extents  in  aid,  and  both  have  priority  over 
subject  creditors.  By  the  treaty  of  Union, 
extents  were  introduced  into  Scotland  in 
revenue  matters."  Haekett  v.  Amsden,  56  Vt. 
201,  207. 

"  The  writ  seems  to  have  taken  its  name 
from  the  fact  that  the  sheriff  is  to  cause  the 
lands  to  be  appraised  at  their  full  extended 
value  before  he  delivers  them  to  the  plain- 
tiff." Mt.  Holly  V.  French,  75  Vt.  1,  3,  52 
Atl.  1038  [citing  Bouvier  L.  Diet.]. 

Blacksfone  says:  "Upon  some  prosecu- 
tions given  by  statute ;  as  in  the  ease  of  recog- 
nizances for  debts  acknowledged  on  statutes 
merchant,  or  statutes  staple  .  .  .  upon  for- 
feiture of  these,  the  body,  land  and  goods 
may  all  be  taken  at  once  in  execution,  to  com- 
pel the  payment  of  the  debt.  The  process 
thereon  is  usually  called  an  extent,  or  ex- 
tendi facias,  because  the  sheriff  is  to  cause 
the  lands,  &c.,  to  be  appraised  to  their  full 
extended  value,  before  he  delivers  them  to 
the  plaintiff,  that  it  may  be  certainly  known 
how  soon  the  debt  will  be  satisfied."  3  Black- 
stone  Comm.  420. 

Distinguished  from  "  execution." —  'V^liile 
this  process  is  in  the  nature  of  an  execution, 
as  is  also  a  warrant  for  the  collection  of 
taxes,  it  is  very  unlike  the  process  commonly 
called  an  execution,  which  is  issued  on  judg- 
ments recovered  in  suits  inter  partes.  Ex- 
tent proceedings  are  not  inter  partes,  but 
rather  in  the  nature  of  criminal  proceedings. 
Haekett  v.  Amsden,  56  Vt.  201,  206  [citing 
In  re  Haekett,  53  Vt.  354;  State  Treasurer  v. 
Holmes,  2  Aik.   (Vt.)   48]. 

9.  Bouvier  L.  Diet. 

10.  Nason  r.  Fowler,  70  N.  H.  291.  293,  47 
Atl.  263  [citing  Kimball  i:  Russell,  56  N.  H. 
488,  495]. 

11.  Burrill  L.  Diet. 

"  Extenuating  circumstances  "  see  State  v. 
Davis,  52  W.  Va.  224,  226,  43  S.  E.  99. 

12.  "  External "  as  used  in  a  corporation 
contract  see  In  re  Wedgwood  Coal,  etc.,  Co., 
26  Wkly.  Kep.  442,  447. 

"  External  parts  of  premises "  are  those 
parts  which  form  the  enclosure  of  them. 
Green  v.  Eales,  2  Q.  B.  225,  237,  1  G.  &  D. 
468,  6  Jur.  436,  11  L.  J.  Q.  B.  63,  42  E.  C.  L. 
648. 

13.  Hamlyu  v.  Crown  Accidental  Ins.  Co., 
[1893]  1  Q.  B:  750,  753,  57  J.  P.  663,  62  L.J. 
Q.  B.  409,  68  L.  T.  Rep.  N.  S.  701,  4  Reports 
407,  41  Wkly.  Rep.  531;  Perry  v.  Davis,  3 
C.  B.  N.  S.  769,  777,  91  E.  C.  L.  769. 

14.  Perry  v.  Davis,  3  0.  B.  N.  S.  769,  775, 
91  E.  C.  L.  769. 
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A  maxiiu  meaning  "  A  foreigner  or  alien 


everything  external  to  the  house,  or,  as  it  is  popularly  called,  "  out  of  doors."  ^' 
(See,  generally.  Accident  Insurance.) 

EXTERNUS  NON  HABET  TERRAS;  HABET  RES  SUAS,  ET  VITAM  ET  LIBER- 
TATEM.  A  maxim  meaning  "  A  foreigner  has  no  lands ;  he  has  his  personal 
effects,  and  life,  and  liberty. ^^^ 

EXTERDS  NON  HABET  TERRAS 
holds  no  lands."  ^' 

Extinct.'^     Extinguished  ;  put  out ;  quenched." 
Extinction.     Ademption,^  q.  V.     (See,  generally.  Wills.) 
EXTINCTO  SUBJECTO,  TOLLITUR  ADJUNCTUM.     a  maxim  meaning  "When 
the  substance  is  gone,  the  adjuncts  disappear."^' 

EXTINGUISH^®  The  words  "  extinguish,"  "  extinguished,"  "  extinguishment " 
when  used  in  tiieir  exact  sense  express  the  idea  of  a  complete  wiping  out,  destruction, 
or  annihilation,^  and  not  a  mere  suspension  ;^  a  termination.^  It  is  in  this  sense 
that  the  terms  are  properly  applied  to  contracts,^^  rights,  titles,  interests,^  or  a 
debt  ;^  or  other  obligation  ;^'  whether  the  effect  produced  is  by  the  act  of  God, 
by  operation  of  law,^  or  by  an  act  of  a  person.^'  The  meaning  of  these  terms  as 
frequently  used,  varies  with  the  subject-matter  to  which  they  are  ajjplied.  The 
words, "  merger,"  "  suspension "  and  "  abatement,"  would,  in  many  instances 
where  "  extinguishment "  is  used,  mucli  more  accurately  and  felicitously  express 
the  idea  intended  to  be  conveyed.^^  (Extinguishment:  Of  Debt,  see  Payment; 
Novation.  Of  Ground-Rent,  see  Geound-Kents.  Of  Levy  or  Lien  of  Attach- 
ment, see  Atpachment.  Of  Liens,  see  Liens.  Of  Mortgage,  see  Chattel  Moet- 
GAGEs;  Mortgages.) 


15.  Perry  v.  Davis,  3  C.  B.  N.  S.  769,  777, 
91  E.  C.  L.  769. 

"  Exterior  and  interior  of  building "  see 
May  V.  Ennis,  78  N.  Y.  App.  Div.  552,  554, 
70  N.  Y.  Suppl.  896. 

16.  Adams  Gloss,   [citing  LoflFt.  153], 

17.  Travner  Leg.  Max. 

18.  "'Extinct'  .  .  .  ' Cometh  of  the  verb 
extinguere,  to  destroy  or  cut  off.'"  Robin- 
son V.  Lane,  19  Ga.  337,  380;  Moultrie  v. 
Smiley,  16  Ga.  289,  300,  342;  Taylor  i'.  Hamp- 
ton, 4  MeCord  (S.  C.)  96,  101,  17  Am.  Dec. 
710. 

19.  Century  Diet. 

20.  King  V.  Shefifey,  8  Leigh  (Va.)  614, 
617. 

"  Extinction  of  any  prior  interests  "  as  used 
in  a  succession  duty  act  see  Ex  p.  Sitwell,  21 
Q.  B.  D.  466,  470,  59  L.  T.  Eep.  N.  S.  539,  37 
Wkly.  Rep.  238. 

31.  Adams  Gloss,  letting  Pothier  TraitS 
du  Con.  de  Soc.  Nos.  140-143]. 

Applied  in  Griswold  v.  Waddington,  16 
Johns.   (N.  Y.)  438,  492. 

22.  "  Extinguishment  and  release  "  distin- 
guished from  "  assignment "  in  Darragh  v. 
Stevenson,  183  Pa.  St.  397,  402,  39  Atl.  37. 

23.  Commercial  Bank  v.  Lookwood,  2  Harr. 
(Del.)  8,  14;  Robinson  v.  Lane,  19  Ga.  337, 
385,  397;  Moultrie  v.  Smiley,  16  Ga.  289, 
357;  Taylor  v.  Hampton,  4  McCord  (S.  C.) 
96,  101,  17  Am.  Dec.  710. 

"  Power  released  or  extinguished  "  see  In  re 
Eadcliffe,  [1892]  1  Ch.  227,  61  L.  J.  Oh.  186, 
188,  66  L.  T.  Eep.  N.  S.  363,  40  Wkly.  Rep. 
323. 

24.  Taylor  v.  Hampton,  4  McCord  (S.  C.) 
96,  101,  17  Am.  Dee.  710. 

Distinguished  from  "  suspension  "  in  Moul- 
trie V.  Smiley,  16  Ga.  289,  352. 
"Extinguishment   and   suspension   is   very 
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well  illustrated  by  the  two  cases  put  by 
Domat,  Lib.  1,  Sec.  6,  fo.  207,  Tit.  Services." 

Taylor   v.   Hampton,   4  McCord    (S.   C.)    96, 

102,  17  Am.  Dec.  710. 

25.  Barlow  -v.  Ross,  24  Q.  B.  D.  381,  386, 
54  J.  P.  660,  59  L.  J.  Q.  B.  183,  62  L.  T.  Rep. 
N.  S.  552,  38  Wkly.  Rep.  372. 

26.  Bouvier  L.  Diet,  [quoted  in  Moultrie 
V.  Smiley,  16  Ga.  289,  343]. 

27.  Moultrie  v.  Smiley,  16  Ga.  289,  343 
[citing  3  Bacon  Abr.  tit.  "Extinguishment"] ; 

Taylor  v.  Hampton,  4  McCord  (S.  C.)  96,  101, 
17    Am.    Dec.    710    [citing    Jacob    L.    Diet.; 

Termes  de  la  Ley]. 

28.  Bouvier  L.  Diet. 

The  original  debt  mHst  be  destroyed. 
Planters'  Bank  r.  Calvit,  3  Sm.  &  M.  (Miss.) 
143,  195,  41  Am.  Dec.  616. 

"  Extinguishment  of  the  principal  of  the 
State  debt"  see  Auditor-Gen.  i".  State  Treas- 
urer, 45  Mich.  161,  168,  7  N.  W.  716. 

29.  Commercial  Bank  v.  Lockwood,  2  Harr. 
(Del.)  8,  14  [citing  Coke  Litt.  1476;  1  Rolle 
Abr.  933]. 

30.  Baker  v.  Baker,  28  N.  J.  L.  13,  20,  75 
Am.  Dec.  243,  where  the  term  is  distinguished 
from  "  release." 

31.  Taylor  i:  Hampton,  4  MeCord  (S.  C.) 
96,  101,  17  Am.  Dec.  710  [citing  Jacob  L. 
Diet. ;  Termes  de  la  Ley] ;  3  Bacon  Abr.  "  Ex- 
tinguishment" [quoted  in  Moultrie  v.  Smiley, 
16  Ga.  289,  343].  See  also  Louisville  Trust 
Co.  r.  Kentucky  Nat.  Bank,  102  Fed.  442, 
445. 

32.  Moultrie  v.  Smiley,  16  Ga.  289,  302. 
The  idea  of  merger  see  Moultrie  v.  Smiley, 

16  Ga.  289,  320  [citing  Burrill  L.  Diet.] ; 
Andrews  v.  Smith,  9  Wend.  (N.  Y.)  53,  54 
[citing  Harvey  r.  Wood,  5  Wend.  (N.  Y.) 
221,  222];  Jackson  v.  Shaffer,  11  Johns. 
(N.  Y.)    513,  517,  where  it  is  said:     "A  se- 
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EXTINGUITUR  OBLIGATIO  QUE  RITE  CONSTITERET  SI  IN  EUM  CASUM  INCI- 
DERIT  A  QUO  INCIPERE  NON  POTUIT.  A  maxim  meaning  "  An  obligation  which 
has  been  sealed  in  due  form  is  extinguished  if  it  fall  into  that  state  from  which 
it  cannot  arise."  ^ 

Extort.  To  obtain  from  a  holder  desired  possessions  or  knowledge  by 
force  or  compulsion  ;  to  wrest  from  another  by  force,  menace,  duress,  etc. ;  ^  to 
obtain  money  or  other  valuable  thing  either  by  compulsion,  by  actual  force,  or 
by  the  force  of  motives  applied  to  the  will,  and  often  more  overpowering  and 
irresistible  than  physical  lorce.^  A  term  which  necessarily  implies  the  adoption 
of  illegal  means.^^     (See,  generally.  Extortion.) 

EXTORTIO  EST  CRIMEN  QUANDO  QUIS  COLORE  OFFICII  EXTORQUET  QUOD 
NON  EST  DEBITUM,  VEL  SUPRA  DEBITUM,  VEL  ANTE  TEMPUS  QUOD  EST 
DEBITUM.  A  maxim  meaning  "  Extortion  is  a  crime  when,  by  colour  of  office, 
any  person  extorts  that  which  is  not  due,  or  more  than  is  due,  or  before  the  time 
when  it  is  due."  ^ 

curity  of  a  higher  nature  extinguishes   in-  34.  Cohen  v.  State,  37  Tex.  Cr.   118,   120, 

ferior    securities,    but    not    securities    of    an  38  S.  W.  1005  [citing  Century  Diet.]. 

equal  degree."  35.  Com.  v.  O'Brien,  12  Cush.   (Mass.)   84, 

Suspension. —  As  used  in  relation  to  the  ex-  90. 

tinguishment   of   the   debts    to    and   from    a  36.  Rex  v.  Hollingberry,  4  B.  &  C.  329,  10 

defunct  corporation  the  word  is  synonymous  E.  C.  L.  601,  6  D.  &  R.  345,  16  E.  C.  L.  262, 

with  a  "  suspension."    Moultrie  v.  Smiley,  16  3.  L.  J.  K.  B.  O.  S.  226,  per  Abbott,  C.  J. 

Ga.  289,  304.  37.  Wharton  L.  Lex. 

33.  Adams      Gloss.      [citing      Halkerston  Applied  in  Beawfage's  Case,  10  Coke  996, 

Max.  6].  102o. 
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For  Matters  Relating  to  : 
Civil  Liability  For : 

Receiving  Excessive  Fee,  see  Officers. 

Receiving  Illegal  Fee,  see  Officees. 
Conspiracy,  see  Conspieagy. 

False  Personation  of  Officer,  see  False  Peesonation. 
Threats,  see  Threats. 

I.    DEFINITION. 

Extortion  is  tlie  unlawful  taking,  by  any  officer,  by  color  of  his  office,  of  any 
money  or  thing  of  value  that  is  not  due  hiui,  or  more  than  is  due,  or  before  it 
is  due.^ 

1.  Alabama. —  Collier  !■.  State,  55  Ala.  125,  gratuitously;    or  when  compensation  is  per- 

127.  missible,  of  a  larger  fee  than  the  law  justi- 

Massachusetts. —  Com.   v.    Bagley,    7    Pick.  fies,  or  a  fee  not  yet  due."     2  Bishop  Cr.  L. 

279,  281.  §  390  [quoted  in  Com.  v.  Brown,  23  Pa.  Su- 

A'ew  York. —  People  v.  Whaley,  6  Cow.  661,  per.   Ct.   470,   491,   where   the   court   further 

663.  said :     "  Under    our    statute   the    criminality 

Pennsylvania. —  Com.  v.  Saulsbury,  152  Pa.  consists  in  the  wilfully  and  fraudulently  re- 
st. 554,  559,  25  Atl.  610.  ceiving  and  taking  of  the  reward  or  fee  as 

United  States. —  U.   S.   v.   Waitz,   28   Fed.  aforesaid  by  color  of  his  office  "] . 
Cas.  No.  16,631,  3  Sawy.  473,  474.  "  The  obtaining  property  from  another  with 

Engla/nd. —  4  Blackstone  Comm.  141;   Coke  his  consent  induced  by  wrongful  use  of  force 

Litt.  3636.  or    fear   or    under   color    of   official    right." 

See   23    Cent.    Dig.    tit.    "Extortion,"    §    1  Mont.  Pen.   Code,    §   910;    N.   Y.   Pen.   Code, 

et  seq.  §  552. 

Other  definitions  are:     "The  corrupt   de-  " The  ordinary  meaning  of  the  word  extor- 

manding  or  receiving  by  a  person  in  office,  of  tion  is  the  taking  or  obtaining  of  anything 

a  fee  for  services  which  should  be  rendered  from  another  by  means  of  illegal  compulsion 
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II.    NATURE  AND  ELEMENTS. 

A.  In  General.  Extortion  is  a  misdemeanor  at  common  law.'  In  many 
jurisdictions  the  offense  is  defined  and  the  punishment  regulated  by  express 
statutory  provisions.* 

B.  By  Whom  Committed.  Any  person,  upon  whom  the  mantle  of  ofSce 
has  fallen,  or  who  acts  as  an  officer  and  has  assumed  an  officer's  duties,  or  a 
quasi-official  position,  may  commit  this  offense.''  Hence  officers  of  a  municipal 
corporation^  or  of  the  customs,^  constables,''  or  school  directors*  may  render 
themselves  liable.     The  offense  may  be  committed  jointly.' 


or  oppressive  exaction.  But  the  word  has 
.acquired  a  technical  meaning  in  the  common 
law,  and,  in  this  sense,  may  be  defined  to  be 
the  corrupt  and  unlawful  taking  by  any  of- 
ficer of  the  law,  under  color  of  his  office,  of 
any  money,  or  thing  of  value,  that  is  not 
due  to  him,  or  the  corrupt  or  unlawful  taki- 
ing  of  any  money  or  thing  of  value,  under 
color  of  his  office,  in  excess  of  what  is  due 
to  him',  or  before  it  is  due  to  him."  State 
V.  Logan,  104  La.  760,  762,  29  So.  336. 

Compared  with  and  distinguished  from  rob- 
bery see  People  v.  Barondess,  61  Hun  {N.  Y.) 
571,  576,  16  N.  Y.  Suppl.  436,  where  it  is 
said :  "  Robbery  is  the  unlawful  taking 
against  the  will  by  means  of  force  or  violence 
or  fear  of  injury,  immediate  or  future,  to 
one's  person  or  property,  while  extortion  is 
the  obtaining  with  consent  by  similar  means." 
It  was  robbery  at  common  law  to  extort 
money  under  the  threat  of  charging  one  with 
an  unnatural  crime.  Rex  v.  Jones,  1  Leach 
C.  C.  164.     See,  generally,  Robbery. 

Distinguished  from  bribery  see  5  Cyc.  1039 
note  1.  See  also  People  v.  McLaughlin,  2 
N.  Y.  App.  Div.  419,  37  N.  Y.  Suppl.  1005, 
11  N.  Y.  Cr.  97;  and,  generally,  Bribekt. 

2.  Hawkins  P.  C.  c.  68,  §  5.  In  Reg.  v. 
Buck,  6  Mod.  306,  the  court  said:  "It  is 
an  offence  of  dangerous  consequence,  and  very 
pernicious  to  the  Government." 

3.  Alabama. —  Collier  v.  State,  55  Ala. 
125. 

Louisiana. —  State  v.  Logan,  104  La.  760, 
29  So.  336. 

Massachusetts. —  Runnells  v.  Fletcher,  15 
Mass.  525. 

Missouri. —  State  v.  Vasel,  47  Mo.  416. 

New  Hampshire. —  Wilcox  v.  Bowers,  36 
N.  H.  372. 

North  Dakota. —  State  v.  Bauer,  1  N.  B. 
273,  47  N.  W.  378. 

Texas. —  State  v.  Smythe,  33  Tex.  546. 

Utah. —  People  v.  Monk,  8  Utah  35,  28  Pac. 
1115. 

See  23  Cent.  Dig.  tit.  "Extortion,"  §  1 
et  seq. 

Extortion  is  regarded  as  a  very  odious 
crime,  and  vhen  made  out  should  be  pun- 
ished by  the  courts  with  rigor.  Williams  v. 
State,  2  Sneed   (Tenn.)    160. 

Whether  misdemeanor  or  felony. —  As  de- 
fined by  the  statutes  of  United  States  it  is 
the  same  as  at  common  law  (U.  S.  v.  Deaver, 
14  Fed.  595),  while  in  New  York  (People  v. 
Hughes,  137  N.  Y.  29,  32  N.  E.  1105),  Ari- 


zona (Ariz.  Rev.  St.  (1887)  §  808),  and  per- 
haps a  few  other  states,  it  is  made  a  felony. 
Oppression. —  N.  Y.  Pen.  Code,  §  556,  pro- 
vides that  a  public  officer,  or  a  person  pre- 
tending to  be  such  who,  unlawfully  and 
maliciously,  under  pretense  or  color  of  official 
authority,  "  1.  Arrests  another,  or  detains 
him  against  his  will;  or,  2.  Seizes  or  levies 
upon  another's  property;  or,  3.  Dispossesses 
another  of  any  lands  or  tenements;  or,  4. 
Does  any  other  act  whereby  another  person 
is  injured  in  his  person,  property  or  rights; 
Commits  oppression,  and  is  guilty  of  a  mis- 
demeanor." Under  this  section  a  police  cap- 
tain and  three  patrolmen  who  came  into  a 
person's  shop,  did  not  exhibit  any  warrant, 
and  remained  there  during  business  hours  for 
eleven  days  and  refused  to  leave  and  thereby 
injured  the  business  of  the  proprietor  are 
guilty  of  oppression.  People  v.  Summers,  40 
Misc.  (N.  Y.)  384,  82  N.  Y.  Suppl.  297,  17 
N.  Y.  Cr.  321,  construing  section  315  of  the 
city  charter  making  it  the  duty  of  the  police 
"  at  all  times  of  the  day  and  night  "  to  "  care- 
fully observe  and  inspect  all  places  of  public 
amusement,"  etc. 

4.  Com.  V.  Saulsbury,  152  Pa.  St.  554,  25 
Atl.  610;  Roy  v.  Eyres,  1  Sid.  307.  See  also 
Rex  V.  Higgins,  4  C.  &  P.  247,  19  E.  C.  L.  498. 

Under  modern  statutory  provisions  private 
individuals  may  be  guilty  of  extortion.  Mont. 
Pen.  Code,  §  910;  N.  Y.  Pen.  Code,  §  552. 
See  also  Threats. 

"Attorneys,  while  receiving  compensation 
in  their  offices  for  services  rendered  by  them 
for  their  clients  in  matters  preliminary  to 
proceedings  before  a  judicial  tribunal,  cannot 
be  regarded  as  public  officers,  demanding  and 
receiving  compensation  for  services  rendered 
in  the  discharge  of  official  duty."  Wilcox  v. 
Bowers,  36  N.  H.  372. 

Where  one  is  neither  a  de  jure  nor  de 
facto  officer  (Herrington  v.  State,  103  Ga.  318, 
39  S.  E.  931,  68  Am.  St.  Rep.  95),  as  where 
he  is  the  incumbent  of  an  office  which  an  un- 
constitutional statute  purported  to  create 
(Kirby  v.  State,  57  N.  J.  L.  320,  31  Atl. 
213),  he  cannot  be  guilty  of  extortion. 

5.  State  V.   Critchptt,   1   Lea    (Tenn.)    271. 

6.  U.  S.  V.  Carr,  25  Fed.  Cas.  No.  14,730,  3 
Sawy,  302. 

7.  State  V.  Bevans,  37  Iowa  178. 

8.  Com.  V.  Brown,  23  Pa.  Super.  Ct.  470, 
at  least  at  common  law  if  not  under  the 
Pennsylvania  act  of  March  31,  1860. 

9.  Reg.  V.  Tisdale,  20  U.  C.  Q.  B.  272. 

[II,  B] 
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C.  Existence  of  Evil  Intent.  An  evil  intent  or  unlawful  design  was  a 
necessary  element  of  this  offense  at  common  law/"  and  is  usually  held  to  be  a 
requisite  to  a  criminal  prosecution  under  statutory  provisions."  It  is  not  enough, 
that  the  officer  act  carelessly  or  inadvertently,  from  which  a  criminal  intent 
might  be  presumed.  He  must  act  knowingly  or  designedly.^'  Whether  the 
accused  did  or  did  not  have  an  evil  intent  in  the  taking  of  illegal  fees  is  a  ques- 
tion for  the  jury .^' 

D.  The  Taking  —  1.  Must  Be  by  Officer.  It  is  essential  in  the  perpetration 
of  this  offense  that  the  taking  be  by  an  officer,  although  he  need  not  be  an  officer 
dejure}*  It  may  be  committed  by  a  de  facto  officer,'^  but  some  official  character 
or  authority  is  essential." 

2.  By  Color  of  Office,  To  constitute  extortion  it  is  also  essential  that  the 
taking  be  under  color  of  office.  In  other  words  the  one  taking  the  fees  must 
have  acted  in  his  official  capacity,  not  as  a  private  individual,"  and  for  his  own 
benefit.^^ 

3.  Before  Doe.  It  was  a  principle  of  the  common  law,^'  which  has,  it  is 
believed,  received  universal  recognition  and  sanction  in  the  IJnited  States  that 
the  thing  must  not  be  demanded  or  taken  before  it  is  due.^    It  follows  that  if  a 


10.  Cobbey  v.  Burks,  11  Nebr.  157,  8  N.  W. 
386,  38  Am.  Eep.  364;  Eespublica  v.  Hminunj, 
1  Yeates  (Pa.)  71;  Bowman  v.  Blyth,  7 
E.  &  B.  26,  3  Jur.  N.  S.  359,  26  L.  J.  M.  C. 
57,  5  Wkly.  Rep.  86,  90  B.  C.  L.  26. 

11.  Collier  v.  State,  55  Ala.  125;  Cleave- 
land  V.  State,  34  Ala.  254;  State  v.  Cutter, 
36  N.  J.  L.  125;  State  v.  Pritchard,  107  N.  C 
921,  12  S.  E.  50.  See  also  State  v.  Cansler, 
75  N.  C.  442,  where  the  same  view  is  inti- 
mated. 

12.  Cleaveland  v.  State,  34  Ala.  254.  In 
U.  S.  V.  Highleyman,  26  Fed.  Gas.  No.  15,361, 
it  is  said :  "  By  the  use  of  the  word  '  know- 
ingly '  something  more  is  meant  than  what 
is  implied,  in  the  legal  presumption  that 
every  man  must  know  the  law.  In  order  to 
find  the  defendant  guilty  of  demanding  or 
receiving  greater  sums  than  he  was  entitled 
to  under  the  law,  you  should  be  satisfied  that 
he  knew  he  was  violating  the  law,  and  the 
fact  that  he  demanded  or  received  the  several 
amounts  charged  in  the  indictment,  is  not 
of  itself  sufficient  to  sustain  the  indictment." 

13.  Hurd  V.  Atkins,  1  Colo.  App.  449,  29 
Pae.  528;  State  v.  Cutter,  36  N.  J.  L.  125; 
People  V.  Whaley,  6  Cow.  {N.  Y.)  661;  State 
V.  Pritchard,  107  N.  C.  921,  12  S.  E.  50; 
Kex  V.  Gilham,  1  Esp.  285,  6  T.  R.  265.  But 
compare  Wilson  v.  Barrett,  24  Pa.  Super.  Ct. 
68. 

14.  White  V.  State,  56  Ga.  385;  Com.  v. 
Saulsbury,  152  Pa.  St.  554,  25  Atl.  610. 

15.  Kirby  v.  State,  57  N.  J.  L.  320,  31  Atl, 
213;  State  v.  McEntyre,  25  N.  C.  171;  Brack- 
enridge  v.  State,  27  Tex.  App.  513,  11  S.  W. 
630,  4  L.  R.  A.  360. 

De  facto  or  de  jure. —  In  Brackenridge  v. 
State,  27  Tex.  App.  513,  11  S.  W.  630,  4 
L.  R.  A.  360,  defendant,  who  was  county 
judge,  was  reelected  on  November  6.  The 
offense  charged  was  committed  on  November 
15,  and  he  did  not  qualify  under  his  reelec- 
tion until  the  21st  day  of  November.  It  was 
held  that  defendant  might  be  held  liable 
either  as  de  facto  or  de  jure. 

[II.  C] 


Estoppel. — "  The  officer  need  not  possess  a 
legal  title  to  the  office  whose  functions  he 
executes.  A  person  who  serves  as  an  officer 
and  claims  to  be  one  is  estopped  to  deny  his 
official  appointment."  Kirby  v.  State,  57 
N.  J.  L.  320,  321,  31  Atl.  213. 

Failure  to  take  oath  of  office. —  It  will  not 
avail  the  defendant  if,  although  duly  elected, 
he  has  not  at  the  time  of  the  off'ense  taken 
the  oath  of  office.  State  v.  Cansler,  75  N.  C. 
442. 

16.  Kirby  v.  State,  57  N.  J.  L.  320,  31 
Atl.  213;  State  v.  Bauer,  1  N.  D.  273,  47 
N.  W.  378. 

17.  Collier  v.  State,  55  Ala.  125;  Cleave- 
land V.  State,  34  Ala.  254;  State  v.  Cansler, 
75  N.  C.  442;  State  v.  Bauer,  1  N.  D.  273, 
47  N.  W.  378. 

What  constitutes  "  color  of  office." —  If  an 
officer  arrests  a  man  on  a  warrant  which  he 
knows  to  be  forged  and  thereby  extorts  money 
from  him,  he  takes  it  under  color  of  his  of- 
fice, and  so  commits  this  offense.  Reg.  V, 
Tracy,  6  Mod.  30. 

18.  White  V.  State,  56  Ga.  385;  Perkel  v. 
People,  16  111.  App.  310.  But  see  People  v. 
Whaley,  6  Cow.  (N.  Y.)  661,  where  it  is  said 
to  be  sufficient  if  the  extorting  was  by  color 
of  office. 

Private  gain. —  In  White  i:  State,  56  Ga. 
385,  it  is  said  that  if  the  money  be  used 
in  good  faith  to  settle  a  dispute,  and  not  for 
the  officer's  own  use,  he  is  not  liable.  Com- 
pare also  Rex  v.  Dobson,  7  East  218,  3  Smith 
K.  B.  213. 

19.  Com:  V.  Bagley,  7  Pick.  (Mass.)  279; 
Rex  V.  Harrison,  1  East  P.  C.  382;  Rex  v. 
Loggen,  1  Str.  73.  See  Rex  v.  Harrison,  1 
East  P.  C.  382,  where  a  coroner  was  held  to 
be  guilty  who  refused  to  take  the  view  of  a 
dead  body  until  his  fee  had  been  paid. 

20.  Indiana. —  State  v.  Burton,  3  Ind.  93. 
Missouri. —  State  v.  Vasel,  47  Mo.  444. 
A'eio  Jersey. —  State  v.  Maires,  33  N.  J.  L. 

142.     See  also   Lane  v.   State,  49  N.   J.  L. 
673,  10  Atl.  360. 
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county  treasurer  exacts  a  fee  from  a  taxpayer  for  a  distress  and  sale  of  his  goods 
when  none  has  been  made,^^  or  a  justice  refuses  to  take  a  recognizance  and  grant 
an  appeal  unless  the  fees  for  granting  be  first  paid  "^^  or  denies  an  adjournment 
because  a  defendant  refuses  to  pay  his  fees  for  drawing  a  bond,^  he  is  guilty 
of  extortion. 

4.  For  Services  Not  Rendered.  Constructive  costs  cannot  be  charged,  and 
when  an  officer  claims  costs  for  official  services  he  must  be  able  to  show  that  the 
services  charged  for  have  been  actually  rendered.^*  Therefore  if  defendant  in 
execution  pay  the  amount  due  thereon  to  plaintiff  in  person,  the  officer  can 
demand  nothing  as  fees  for  collecting.^ 

5,  Thing  Taken  —  a.  Must  Be  of  Value.  "While  in  the  perpetration  of  this 
offense  money  is  usually  taken,  yet  in  the  absence  of  statutory  provisions  it  need 
not  be  that  alone,^*  but  it  is  essential  that  it  be  something  of  real  value.^' 

b.  Note  or  Ppomise  Insufficient.  Therefore  a  mere  promise  ^  or  a  note ''  will 
not  be  sufficient,  at  least  while  in  the  hands  of  the  promisee.™ 

III.  CRIMINAL  PROSECUTION.^' 

A.  In  General.  Extortion  being  a  public  wrong  at  common  law  was  pun- 
ished by  an  indictment  and  prosecution  at  the  instance  of  the  king ;  ^  and  under 


'Sew  York. —  People  v.  Calhoun,  3  Wend. 
420. 

Tennessee. —  State  v.  Merritt,  5   Sneed  67. 

England. —  Heseott's  Case,  1  Salk.  330. 

See  23  Cent.  Dig.  tit.  "Extortion,"  §  1 
et  seq. 

Compare  Com.  v.  Bagley,  7  Pick.  (Mass.) 
279,  281  (where  the  court  said:  "There  is 
certainly  no  right  in  a  prison-keeper  to  de- 
mand a  fee  for  letting  a  man  out  of  prison 
the  moment  he  is  put  in,  and  it  is  extortion 
at  the  common  law  to  receive,  by  colorof  of- 
fice, a  fee  before  it  is  due,  though  no  more 
is  taken  than  will  in  all  probability  soon  be- 
come due.  And  the  common  law  is  not  re- 
pealed by  the  statute  which  prescribes  and 
limits  the  penalty")  ;  State  v.  Eaynolds, 
Tapp.  (Ohio)  213  (where  it  is  said:  "Re- 
ceiving fees  before  they  are  due,  at  the  in- 
stance, and  for  the  accommodation,  of  the 
person  paying  them,  I  should  not  think  extor- 
tion " ) . 

Where  the  head  of  a  labor  organization 
threatened  and  did  put  into  operation  a 
scheme  termed  a  "  boycott "  for  lessening  and 
damaging  the  business  of  a  manufacturing 
firm  because  they  failed  to  obey  his  com- 
mands in  reference  to  the  number  of  their 
employees,  and  when  they  submitted,  de- 
manded, and  received  money  as  the  price  for 
abandoning  the  scheme,  he  was  guilty  of  ex- 
tortion. People  V.  Hughes,  137  N.  Y.  29,  32 
N.  E.  1105. 

21.  State  V.  Burton,  3  Ind.  93. 

22.  Levy  v.  Inglish,  4  Ark.  65. 

23.  People  v.  Calhoun,  3  Wend.  (N.  Y.) 
420. 

24.  Williams  v.  State,  2  Sneed  (Tenn.) 
160;  Cross  v.  State,  1  Yerg.  (Tenn.)  261; 
Brackenridge  v.  State,  27  Tex.  App.  513,  11 
S.  W.  630,  4  L.  R.  A.  360. 

No  fees  are  due  until  the  service  is  ren- 
dered. It  is  extortion  in  any  officer  to  ta:ke 
any  money  by  color  of  hia  office,  where  he  has 
not  done  the  particular  service  for  which  the 


fee  is  allowed.     Williams  v.  State,  2  Sneed 
(Tenn.)   160. 

25.  Cross  V.  State,  1  Yerg.  (Tenn.)  261. 
In  Brackenridge  v.  State,  27  Tex.  App.  513, 
528,  11  S.  W.  630,  4  L.  R.  A.  360,  a  statute 
allowed  the  county  judge  three  dollars  for 
each  criminal  action  "  tried  and  finally  dis- 
posed of  "  before  him.  It  was  held  that  a 
criminal  action  dismissed  was  not  a  criminal 
action  "  tried  and  finally  disposed  of."  The 
court  saying :  "  It  is  a  final  disposition  of 
that  particular  case,  but  not  a,  trial  of  it," 
and  a  presentation  of  an  account  for  such 
amounts  to  a  demand,  and  renders  the  party 
liable  by  the  statute. 

26.  Rex  V.  Burdett,  1  Ld.  Raym.  148 ;  Roy 
V.  Eyres,  1  Sid.  307. 

27.  Roy  V.  Eyres,  1  Sid.  307,  in  which  case 
it  was  held  to  be  extortion  for  a  church  war- 
den to  obtain  a  silver  cup  by  color  of  his 
office. 

28.  Com.  V.  Dennie,  Thach.  Cr.  Cas. 
(Mass.)   165. 

"  [A]  promise  of  a  bribe  to  a  bailiff  to  take 
bail,  is  illegal,  and  will  not  maintain  an 
action."  Stotesbury  v.  Smith,  2  Burr. 
924. 

29.  Com.  V.  Cony,  2  Mass.  523;  Com.  v. 
Dennie,   Thach.   Cr.   Cas.    (Mass.)    165. 

Reason. —  It  was  a  doctrine  of  the  common 
law,  founded  in  public  policy,  that  an  officer 
shall  be  confined  to  the  compensation  or  fee 
prescribed,  and  therefore  a  promise  to  pay 
money  for  doing  that  which  the  law  did  riot 
suffer  him  to  take  anything  for,  or  to  pay 
more  than  was  allowed  by  law,  was  void, 
however  freely  and  voluntarily  made.  And 
this  principle  is  followed  by  the  highest 
courts  in  this  country.  Jackson  v.  Sielin,  10 
Oreg.  93.  .       ^     ' 

30.  Com.  ■;;.  Cony,  2  Mass.  523;  Com.  v. 
Dennie,  Thach.  Cr.  Cas.    (Mass.)    165. 

31.  Criminal  prosecution  generally  see 
Cbiminal  Law. 

32.  1  Hawkins  P.  C.  c.  68,  §  5. 
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the  statutes,  witli  but  few  exceptions,^'  tMs  ofEense  is  similarly  punishable  at  the 
instance  of  the  commonwealth.^ 

B.  Indictment'^ — 1.  Form.  "While  at  common  law  certain  words  seem  to 
have  been  necessary  in  the  indictment  for  this  oti'ense,'^  yet  it  seems  that  no  fixed 
form  has  ever  been  required,  even  by  statute.'^ 

2.  Description  of  Offense.  The  indictment,  as  upon  any  criminal  charge, 
must  be  laid  with  certainty.'^  It  mnst  contain  a  definite  description  of  the  crime 
charged,  and  a  statement  of  the  facts  which  constitute  it,'^  specifically  setting 
forth  the  merits  of  the  complaint.* 

3.  Intent.  An  evil  intent  being  a  necessary  element  of  the  act,^^  an  indict- 
ment must  allege  the  existence  of  such  intent.''^  For  this  purpose  it  is  sufficient 
to  allege  that  defendant  took  the  money  " extorsively "  "  or  "wilfully  and  know- 
ingly." **  It  has  been  held,  however,  that  in  charging  this  intent  it  is  not  neces- 
sary, in  the  absence  of  some  special  statutory  requirement  to  that  effect,  to 
allege   that  the  act  was   committed   by  defendant   "  knowingly "  ^^   or  that  it 


33.  In  a  few  jurisdictions  the  courts  seem 
to  have,  under  certain  statutes,  held  the  com- 
mon law  to  be  repealed  and  the  remedy  a 
civil  one  only.  See  Pankey  v.  People,  2  111. 
80.  Compare  Ferkel  v.  People,  16  111.  App. 
310. 

Civil  action  for  extortion  see  infra,  IV. 

34.  See  cases  cited  supra,  note  3. 

35.  Indictment  or  information  generally  see 
Indictments  and  Informations. 

36.  Leeman  v.  State,  35  Ark.  438,  444,  37 
Am.  Rep.  44,  where  it  is  said :  "  The  tech- 
nical words  in  an  indictment  for  extortion  at 
common  law  are  '  extort '  and  '  by  color  of 
office.' "  See  also  2  Bishop  New  Cr.  Proc. 
§  358. 

An  indictment  against  school  directors  for 
conspiracy  to  commit  extortion  by  taking  fees 
and  rewards  for  procuring  the  election  of 
persons  to  the  position  of  school-teacher  is 
not  bad  because  it  does  not  contain  the  words 
"  extort  "  or  "  extorsively  "  as  descriptive  of 
the  ofifense.  Com.  v.  Brown,  23  Pa.  Super. 
Ct.  470. 

37.  Reg.  V.  Tisdale,  20  U.  C.  Q.  B.  272 
But  see  2  Bishop  New  Cr.  Proc.  §§  357,  358 

38.  Davy  v.  Baker,  4  Burr.  2471. 

39.  Garner  v.  State,  5  Yerg.  (Tenn.)  160 
State  f.  Fields,  Mart.  &  Y.  (Tenn.)  137 
Cohen  v.  State,  37  Tex.  Cr.  118,  38  S.  W, 
1005.  In  State  v.  Packard,  4  Oreg.  157,  160, 
the  court  said:  "An  indictment  cannot  be 
said  to  describe  the  offense  in  the  words  of 
the  statute,  or  in  any  words,  unless  it 
charges  the  acts  which  constitute  the  offense, 
and  when  an  act  is  not  criminal,  unless  done 
under  particular  circumstances  referred  to 
in  the  statute,  the  indictment  does  not  fol- 
low the  statute,  or  describe  the  offense  in 
the  words  of  the  statute  unless  it  is  direct 
and  certain  as  to  those  particular  circum- 
stances mentioned  in  the  statute."  An  in- 
dictment for  extortion  charging  a  constable 
with  having  collected  more  than  was  due  on 
an  execution  should  set  out  the  recital  in 
the  execution  showing  the  judgment  on  which 
the  execution  was  issued,  and  the  names  of 
both  parties  to  the  execution  should  be  al- 
leged.    Seany  v.  State,  6  Blackf.   (Ind.)   403. 

Effect  of  failure  to  describe. —  The  judg- 
ment will  be  arrested  upon  the  findings  of  a 
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jury  on  an  indictment  against  a  constable 
for  extortion  in  "  that  he  oppressively  sued 
out  an  execution,"  unless  the  facts  which 
constituted  the  oppression  are  set  forth  in  the 
indictment  and  found  by  the  jury.  State  v. 
Fields,  Mart.  &  Y.   (Tenn.)    137. 

If  a  statute  specifies  the  thing  forbidden  to 
be  taken,  the  indictment  to  be  good  thereun- 
der must  specify  the  particular  thing  and  it 
must  be  proved.  Garner  v.  State,  5  Yerg. 
(Tenn.)    160. 

40.  Oliveira  ».  State,  45  Ga.  555. 
Conspiracy  to  extort  —  alleging  taking  of 

money. —  An  indictment  against  school  di- 
rectors for  conspiracy  to  commit  extor- 
tion by  taking  fees  and  rewards  for  procur- 
ing the  election  of  persons  to  the  position  of 
school-teacher  is  not  bad  because  it  does  not 
allege  that  any  money  was  taken  from  the 
persons  appointed  school-teachers  as  a  fee 
for  official  services.  Com.  v.  Brown,  23  Pa. 
Super.  Ct.  470. 

41.  See  supra,  II,  C. 

42.  Leeman  r.  State,  35  Ark.  438,  37  Am. 
Rep.  44;  Loftus  v.  State,  (N.  J.  Err.  &  App. 
1890)  19  Atl.  183;  State  v.  Cansler,  75  N.  C. 
442;  Mann  v.  State,  47  Ohio  St.  556,  26  N.  E. 
226,  11  L.  R.  A.  656.  In  State  v.  Pritchard, 
107  N.  C.  921,  12  S.  E.  50,  it  is  said:  "In 
indictments  for  both  bribery  and  extortion, 
it  is  essential  to  allege,  and,  upon  the  trial,- 
to  prove,  that  the  act  charged  was  done  with 
a  wilful  and  corrupt  intent.  It  is  also  neces- 
sary, in  an  indictment  for  extortion,  to 
charge,  and,  upon  the  trial,  to  prove,  that 
the  unlawful  fees  were  demanded  '  under 
color  of  office.' " 

43.  Loftus  V.  State,  (N.  J.  Err.  &  App. 
1890)    19  Atl.   183. 

"  Extorsively "  is  a  technical  word  used  in 
indictments  for  extortion  (Bouvier  L.  Diet.) 
and  is  a  term  which  is  descriptive  of  the 
crime  and  charges  a  corrupt  purpose  (Lof- 
tus V.  State,  (N.  J.  Err.  &  App.  1890)  19 
Atl.  183,  184  [citing  State  v.  Cutter,  36 
N.  J.  L.  125;  Reg.  v.  Baines,  2  Ld.  Ravm. 
1265,  2  Salk.  680;  2  Starkie  Cr.  PI.  140].  See 
also  Leeman  v.  State,  35  Ark.  438,  444,  37 
Am.  Rep.  44. 

44.  Ridenhour  v.  State,  75  Ga.  382. 

45.  State  v.  Jones,  71  Miss.  872,  15  So.  237. 
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was  committed  by  him  "  corruptly,"  ^^  an  allegatiori  of  the  evil  intent  being 
sufficient. 

4.  Color  of  Office  and  Official  Capacity.  As  extortion  can  be  committed  by 
one  only  under  color  of  iiis  office,*''  it  is  necessary  to  allege  an  official  capacity,  and 
that  the  act  was  done  under  color  thereof,^  and  a  failure  so  to  do  constitutes 
ground  for  an  arrest  of  judgment.''^ 

5.  Time  and  Place  of  Commission.  Time  and  place  of  commission  are  material 
averments  and  must  be  alleged  and  proved.^" 

6.  Services  For  Which  Fees  Were  Exacted.  It  is  also  necessary  that  the 
indictment  should  designate  tiie  services  for  which  the  illegal  fees  were  charged."'- 

7.  When  No  Fees  Are  Allowed.  If  the  prosecution  is  for  taking  fees  for 
services  for  which  no  compensation  is  by  law  given,  the  indictment  should 
allege  that  no  fees  were  allowed  by  law."^ 

8.  When  Excessive  Fees  Are  Taken.  If  the  prosecution  is  for  the  taking  of 
fees  in  excess  of  those  allowed  by  law,  the  indictment  must  show  the  excess  and 
the  legal  charge."^ 


46.  Keg.  V.  Tisdale,  20  U.  C.  Q.  B.  272. 

47.  See  su-pra,  II,  D,  2. 

48.  Arkansas. —  Leeman  v.  State,  35  Ark. 
438,  37  Am.  Rep.  44. 

Georgia. —  Herrington  v.  State,  103  Ga. 
318,  29  S.  E.  931,  68  Am.  St.  Rep.  95. 

Minnesota. —  State  v.  Brown,  12  Minn. 
490. 

Montana. —  Territory  v.  McElroy,  1  Mont. 
86. 

New  Jersey. —  Kirby  v.  State,  57  N.  J.  L. 
320,  31  Atl.  213. 

North  Carolina. —  State  v.  Cansler,  75 
N.  C.  442. 

Oregon. —  State  v.  Packard,  4  Oreg.  157. 

See  23  Cent.  Dig.  tit.  "Extortion,"  §  1 
et  seq.  ' 

Sufficient  allegation  see  Rex  v.  Hollond,  5 
T.  R.  607,  where  it  ia  said :  "  In  an  indict- 
ment against  a  public  oflScer  for  a,  breach  of 
duty,  it  is  sufBcient  to  state  generally  that 
he  is  such  officer  without  shewing  his  ap- 
pointment." 

Insufficient  allegation  see  State  v.  Pritch- 
ard,  107  N.  C.  921,  12  S.  E.  50,  where  it  is 
said  that  an  indictment  for  extortion  which 
fails  to  charge  that  the  money  was  taken 
"  under  color  of  office  "  is  insufficient. 

49.  State  v.  Lubin,  42  La.  Ann.  79,  7  So. 
68. 

50.  Ferkel  v.  People,  16  111.  App.  310; 
Com.  ».  Dennie,  Thach.  Cr.  Cas.  (Mass.) 
165;  Halsey  v.  State,  4  N.  J.  L.  324;  Rex  v. 
Roberts,  4  Mod.  101. 

Sufficient  averment. —  An  averment  in  an 
indictment  that  defendant  did  "  then  and 
there "  do  the  acts  alleged  as  an  offense 
when  the  only  place  mentioned  in  the  indict- 
ment is  in  the  description  of  the  court  as 
"  district  court  for  the  county  of  Nicollet," 
and  of  the  office  held  by  defendant  as  "  judge 
of  probate  of  the  county  of  Nicollet,"  does 
not  show  the  county  in  which  the  offense  was 
committed.    State  v.  Brown,  12  Minn.  490. 

51.  State  V.  Couch,  40  Mo.  App.  325;  State 
V.  Perham,  4  Oreg.  188;  State  v.  Packard,  4 
Oreg.  157. 

52.  State   v.   Coggswell,   3   Blackf.    (Ind.) 


54,  23  Am.  Dec.  379;  Halsey  v.  State,  4 
N.  J.  L.  324;  Poole  v.  State,  22  Tex.  App. 
685,  3  S.  W.  476. 

In  New  Jersey,  in  State  v.  Maires,  33 
N.  J.  It.  142,  it  is  said  that  in  a  case  where  by 
force  of  the  general  statute  an  officer  is  en- 
titled to  no  fee  for  particular  seruice  or  for  a 
fee,  the  amount  of  which  is  unchangeably  pre- 
scribed, the  indictment  need  not  allege  the 
absence  of  a  right  to  any  fee,  or  the  lawful 
fee.  For  similar  views  see  Loftus  v.  State, 
(N.  J.  Err.  &  App.  1890)  19  Atl.  183;  State 
V.  Dickens,  2  N.  C.  406 ;  State  v.  Packard,  4 
Oreg.  157. 

53.  Georgia. —  Oliveira  v.  State,  45  Ga.  555. 

Indiana. —  State  v.  Coggswell,  3  Blackf. 
54,  23  Am.  Dec.  379. 

Minnesota. — •  State  v.  Brown,  12  Minn.  490. 

New  York. —  People  r.  Rust,  1  Cai.  131. 

Texas. —  Smith  v.  State,  10  Tex.  App.  413. 

England. —  Ashby  v.  Harries,  5  Dowl.  P.  C. 
742,  2  M.  &  W.  673. 

See  23  Cent.  Dig.  tit.  "Extortion,"  §  1 
et  seq. 

Compare  State  v.  Perham,  4  Oreg.  188. 

Insufficient  allegation. —  An  indictment  al- 
leging that  defendants  did  "  demand  and  re- 
ceive fees  more  than  was  due "  is  insuffi- 
cient.     State  V.  Couch,  40  Mo.  App.   325. 

Following  the  language  of  the  statute  will 
not,  it  seems,  be  sufficient.  Oliveira  v.  State, 
45  Ga.  555.  See  also  cases  cited  supra,  this 
note. 

In  New  Jersey  and  Oregon  it  has  been  held 
that  where  the  lawful  fee  is  certain,  and 
unchangeable  by  circumstances,  in  order  to 
show  the  amount  of  the  overcharge  it  is  only 
necessary  for  the  indictment  to  aver  the 
amount  actually  demanded  and  received. 
Where,  however,  the  law  does  not  thus  iix 
the  legal  fee,  but  establishes  a  rate  of  lawful 
charge  to  Ije  applied  to  varying  circum- 
stances, as  a  rate  per  folio,  applicable  to 
the  number  of  folios  written,  it  would  plainly 
be  necessary,  in  order  to  show  the  unlawful 
excess  taken  for  the  indictment,  to  aver  the 
amount  of  that  which  might  lawfully  be 
taken,  or  at  least  the  facts  by  which  it  could 
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9.  Reference  to  Statute  Violated.  The  indictment  need  not  specify  the 
section  of  the  statute  violated.     It  is  good  if  the  offense  falls  within  any  section.^ 

C.  Defenses^ — l.  Ignorance  or  Mistake  of  Fact.  One  is  not  guilty  of  this 
offense  if  in  acting  under  an  honest  mistake  of  fact  he  does  that  which  would 
otherwise  be  extortion.*' 

2.  Ignorance  or  Mistake  of  Law.  The  general  rule  that  ignorance  or  mistake 
of  law  excuses  no  one  is,  it  is  believed  by  the  weight  of  authority,  held  to  apply 
to  this  offense.'^  But  in  New  Jersey  it  is  held  that,  inasmuch  as  a  guilty  intent 
is  a  necessary  constituent  of  tiie  particular  offense,  the  rule  would  be  misapplied ;  ^ 
and  the  same  view  is  taken  in  Arkansas.^' 

3.  Thing  Taken  of  No  Value.  That  the  thing  taken  was  not  of  sufficient 
value  to  constitute  the  offense  constitutes  a  good  defense.*" 

4.  Irregularity  of  Qualification.  If  one  is  elected  to  an  office  and  assumes 
the  duties  thereof,  it  is  no  defense  that  he  has  not  taken  the  oath  of  office.*' 

5.  NoN- Existence  of  Office.  That  the  office  never  had  a  legal  existence  has 
been  held  to  be  a  good  defense  to  a  criminal  prosecution  under  a  statute.*^ 

D.  Evidence** — 1.  Admissibility  —  a.  As  to  Intent.  In  order  to  throw  light 
upon  the  question  of  guilty  intention  the  officer's  experience  and  acquaintance 


be  ascertained.  Loftus  v.  State,  (N.  J.  Err. 
&  App.  1890)  19  Atl.  183,  184;  State  v. 
Packard,  4  Oreg.  157.  See  also  State  v. 
Maires,  33  K  J.  L.  142. 

Under  Tex.  Pen.  Code,  art.  240,  prohibit- 
ing the  reception  of  "  higher  fees  than  are 
allowed  by  law,"  it  has  been  held  that  an  in- 
dictment was  bad  if  on  its  face  it  showed 
services  for  which  no  fees  were  allowed. 
State  V.  Smythe,  33  Tex.  546;  Smith  t--. 
State,  10  Tex.  App.  413. 

54.  Williams  v.  U.  S.,  168  U.  S.  382,  18 
S.  Ct.  92,  42  L.  ed.  509.  In  this  case  the 
district  attorney  indorsed  on  the  margin  of 
the  indictment  the  sections  under  which  he 
conceived  the  crime  to  fall.  The  indictment 
was  good,  although  the  offense  fell  under 
another  section,  the  indorsements  being  re- 
garded as  mere  surplusage. 

But  if  the  existence  of  the  offense  depends 
upon  some  certain  statute  such  statute  must 
be  valid  and  constitutional  or  the  indictment 
will  be  dismissed.  Kirby  v.  State,  57  N.  J.  L. 
320,  31  Atl.  213;  Com.  v.  Saulsbury,  152  Pa. 
St.  554,  25  Atl.  610.  Compare  Herrington  v. 
State,  103  Ga.  318,  29  S.  E.  931,  68  Am.  St. 
Rep.  95. 

55.  Confusion  of  fees  as  a  defense  see  infra, 
IV,  D,  3. 

56.  Smith  v.  State,  10  Tex.  App.  413 ;  Peo- 
ple V.  Monk,  8  Utah  35,  36,  28  Pac.  1115 
(where  it  is  said:  "A  distinction  should  be 
made  when  the  act  sought  to  be  punished 
arises  from  a  mistake  of  fact,  rather  than 
from  a  mistake  of  law.  '  One  who,  while 
careful  and  circumspect,  is  led  into  a  mis- 
take of  fact,  and  doing  what  would  be  in  no 
way  reprehensible  were  they  what  he  sup- 
posed them  to  be,  commits  what,  under  the 
real  facts,  is  a  violation  of  a  criminal  stat- 
ute, is  guilty  of  no  crime '  " )  ;  Bowman  v. 
Blyth,  7  E.  &  B.  26,  3  Jur.  N.  S.  359,  26 
L.  J.  M.  C.  57,  5  Wkly.  Eep.  86,  90  E.  C.  L. 
26. 

57.  Georgia. —  Levar  v.  State,  103  Ga.  42, 
29  S.  E.  467. 

[Ill,  B,  9] 


Massachusetts. —  Com.  v.  Bagley,  7  Pick. 
279. 

'North  Carolina. —  State  v.  Dickens,  2  N.  C. 
406. 

Tennessee. —  State  v.  Merritt,  5  Sneed  67. 

Utah. —  People  i:  Monk,  8  Utah  35.  28 
Pac.  1115. 

See  23  Cent.  Dig.  tit.  "Extortion,"  §  1 
et  seq. 

But  compare  Ryan  v.  State,  104  Ga.  78,  30 
S.  E.  678,  holding  that  where  a  prosecutor 
falsely  pretending  to  the  wife  of  one  accused 
of  crime  induces  the  wife  to  pay  him  money 
to  bring  about  such  compromise,  in  a  prose- 
cution of  the  prosecutor  as  a,  cheat  and  swin- 
dler, the  wife's  ignorance  of  the  law  as  to 
the  prosecutor's  power  to  compromise  crime 
is  no  defense. 

Usage  not  a  defense. —  It  was, held  in  Com. 
17.  Dennie,  Thach.  Cr.  Cas.  (Mass.)  165,  that 
usage  could  not  be  set  up  by  one  as  a  defense 
in  a  criminal  prosecution. 

58.  State  v.  Cutter,  36  N.  J.  L.  125.  In 
this  case,  however,  it  is  intimated  that  the 
rule  might  be  otherwise,  where  the  law  is 
plain  and  settled. 

59.  Leeman  v.  State,  35  Ark.  438,  37  Am. 
Hep.  44.  See  also  Cleaveland  v.  State,  34 
Ala.  254;  Reg.  v.  Tisdale,  20  U.  C.  Q.  B.  272, 
where  it  is  intimated  that  extraordinary  ig- 
norance of  the  law  might  be  a  defense. 

60.  As  for  example  the  reception  of  a  note 
or  promise.  Com.  v.  Cony,  2  Mass.  523; 
Com.  V.  Dennie,  Thaeh.  Cr.  Cas.  (Mass.) 
165.     See  supra,  II,  D,  5. 

61.  State  V.  Cansler,  75  N.  C.  442. 

Who  may  commit  offense  see  supra,  II,  B. 

62.  Herrington  v.  State,  103  Ga.  318,  29 
S.  E.  931,  68  Am.  St.  Eep.  95;  Kirby  v. 
State,  57  N.  J.  L.  320,  31  Atl.  213;  Com.  v. 
Saulsbury,  152  Pa.  St.  554,  25  Atl.  610. 
But  it  seems  that  this  defense  would  not  be 
valid  against  an  indictment  for  the  common- 
law  offense.    See  supra,  II,  A,  B. 

63.  Evidence  generally  see  Ckiminal  Law; 
Evidence. 
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witli  his  duties  may  be  shown.**  Likewise,  for  the  same  purpose,  a  prior  indict- 
ment against  one  for  a  like  ofEense  has  been  held  admissible.^^ 

b.  Memorandum.  A  memorandum,  to  be  admissible  as  independent  evidence 
of  the  payment  of  an  illegal  fee,  must  be  free  from  ambiguity  or  uncertainty."" 

e.  Return  Upon  Proeess.  The  return  which  an  officer  makes  upon  an  execu- 
tion of  process  is  not  conclusive  evidence  of  its  truth,  but  may  be  contradicted 
by  extrinsic  evidence."' 

2.  Burden  of  Proof.  Defendant  has  the  right  on  a  trial  for  extortion  to  show 
that  the  fees  were  taken  through  a  mistake,  and  the  burden  of  proof  is  on  him 
to  show  the  same."^ 

3.  Involuntary  Payment.  It  has  been  held  that  a  failure  to  offer  evidence 
that  the  payment  was  involuntary  was  fatal."' 

4.  Variance.  In  the  prosecutions  for  this  offense  the  rules  against  variance 
apply,  it  being  necessary  that  the  allegations  and  proof  correspond.™  But  it  has 
been  held  that  the  exact  sum  alleged  need  not  be  proven,'' 

E.  Motion  in  Arrest  of  Judgment.  Where  the  indictment  fails  to  contain 
any  essential  allegation,'^  as  where  it  fails  to  state  the  time,  to  properly  set  forth 
the  facts  of  the  offense,  or  to  state  that  the  accused  was  an  officer,  these  being 
defects  of  substance,  a  motion  in  arrest  of  judgment  Will  be  sustained.'^ 

F.  Appeal.'*  The  recognizance  on  appeal  must  recite  the  offense  contained 
in  the  indictment." 

G.  Punishment.  At  common  law  extortion  was  punished  by  a  fine  and 
imprisonment,  and  also  by  forfeiture  of  the  office  under  color  of  which  it  was 


64.  White  v.  State,  56  Ga.  385. 

Parol  evidence  to  this  eflfeet  is  not  second- 
ary. White  V.  State,  56  Ga.  385.  See  Evi- 
dence, 17  Cye.  465  et  seq. 

For  evidence  of  guilty  intent  see  People  v. 
McLaughlin,  2  N.  Y.  App.  Div.  419,  37  N.  Y. 
Suppl.  1005,  11  N.  Y.  Cr.  97;  Cohen  v.  State, 
37  Tex.  Cr.  118,  38  S.  W.  1005;  Eeg.  v. 
Cooper,  3  Cox  C.  C.  547. 

65.  Brackenridge  v.  State,  27  Tex.  App. 
513,  11  S.  W.  630,  4  L.  R.  A.  360,  to  which 
purpose  the  said  evidence  was  expressly  lim- 
ited by  the  court. 

66.  People  v.  McLaughlin,  150  N.  Y.  365, 
44  K  E.  1017  [overruling  2  N.  Y.  App.  Div. 
419,  37  N.  Y.  Suppl.  1005,  11  N.  Y.  Cr.  97]. 
Compare  Williams  v.  U.  S.,  168  U.  S.  382, 
18  S.  Ct.  92,  42  L.  ed.  509,  where  an  affi- 
davit and  bank-book  were  held  to  be  irrele- 
vant evidence  of  payment  and  receipt  of 
money  claimed  to  have  been  obtained  by  ex- 
tortion. 

67.  Williams  v.  State,  2  Sneed  (Tenn.) 
160.    See  Executions,  17  Cyc.  1379. 

68.  Fowler  v.  Tuttle,  24  N.  H.  9 ;  State  v. 
Cutter,  36  N.  J.  L.  125.  See  also  Triplett  v. 
Hunter,  50  Cal.  644,  where  the  same  rule 
was  held  to  obtain  in  civil  cases. 

69.  U.  S.  V.  Harned,  43  Fed.  376.  See  also 
Com.  V.  Dennie,  Thach.  Cr.  Gas.  (Mass.) 
165. 

70.  Seany  v.  State,  6  Blackf.  (Ind.)  403; 
Com.  V.  Saulsbury,  152  Pa.  St.  554,  25  Atl. 
610.  Compare  Williams  v.  U.  S.,  93  Fed.  396, 
35  C.  C.  A.  369,  where,  the  indictment  alleg- 
ing that  money  was  extorted  from  one  per- 
son, and  the  evidence  showing  that  when 
the  extorsive  demand  was  made  on  such  per- 
son he  obtained  the  money  from  another  in 


defendant's   presence   and   handed   it   to   de- 
fendant, the  variance  was  not  fatal. 

For  illustrations  of  fatal  variance  see  State 
V.  Bisaner,  97  N.  C.  503,  2  S.  E.  368  (charged 
as  tax-collector  but  shown  to  be  a  deputy 
sheriff)  ;  Com.  v.  Saulsbury,  152  Pa.  St.  554, 
25  Atl.  610  (charged  with  extortion  from 
three  persons  and  evidence  showing  extor- 
tion from  a  fourth  not  named  in  the  indict- 
ment) ;  Garner  v.  State,  5  Yerg.  (Tenn.)  160 
( charged  with  having  received  "  lawful  money 
of  the  State  of  Tennessee "  but  shown  to 
have  received  a  bank-note)  :  State  v.  Smythe, 
33  Tex.  546  (defining  two  offenses,  one  of 
which  was  the  charging  of  "  other  "  fees,  and 
the  second  the  charging  of  "  higher "  or 
"  greater "  fees,  proof  of  one  will  not  sus- 
tain an  indictment  for  the  other). 

71.  Rex  V.  Gilham,  1  Esp.  285,  6  T.  R.  265. 

72.  See  supra,  III,  B. 

73.  State  v.  Fields,  Mart.  &  Y.  (Tenn.) 
137.  See  also  State  v.  Lubin,  42  La.  Ann. 
79,  7  So.  68;  Rex  v.  Roberts,  4  Mod.  101. 
But  in  Moore  v.  Boswell,  5  Mass.  306,  it 
is  said :  "  Judgment  will  not  be  arrested 
after  verdict  for  the  plaintiff  if  a  sufficient 
title  to  the  action  be  set  forth,  though  it 
be   defectively   declared." 

74.  Appeal  generally  see  Appeal  and 
Eekor. 

75.  Schoonmaker  v.  State,  37  Tex.  Cr.  424, 
35  S.  W.  969,  in  which  case  the  recognizance 
recited  that  appellant  was  convicted  of  "  ex- 
tortion," when  in  fact  the  charge  against 
him  was  for  "  demanding  and  receiving,  as 
an  officer,  higher  fees  than  are  allowed  by 
law."  "Extortion"  not  being  an  offense  eo 
nomine  in  that  state,  it  was  held  to  be 
bad. 
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committed.'"'     In  the  United  States  tlie  punishment  is  generally  regulated  by- 
statute,  although  in  some  instances  modifying  the  common  law  but  little.'^ 

IV.  ACTION  TO  RECOVER  PENALTIES.™ 

A.  Statutory  Provisions  —  1.  nature  and  Object.  While  extortion  in  its 
larger  sense  signifies  any  oppression  under  color  of  right,  yet  technically  it  is  an 
official  misdemeanor.™  Statutes  have  been  passed,  both  in  England  ™  and  the 
United  States,^'  imposing  a  penalty  upon  officers  who  under  certain  circumstances 
take  illegal  or  excessive  fees.  Owing  to  the  construction  or  interpretation  of 
these  statutes  one  may  be  guilty  of  extortion  at  common  law,  although  not  sub- 
ject to  the  penalty.^^  As  the  offense  consists  in  the  oppressive  misuse  of  the 
exceptional  power  with  wliich  the  incumbent  of  an  office  is  by  law  invested,  the 
object  of  the  statute  is  a  punishment  for  the  abuse  of  such  official  power,  not 
improper  conduct  or  fraud.^ 

2.  Constitutionality.  In  some  jurisdictions  questions  have  arisen  concerning 
the  constitutionality  of  these  statutes,  but  they  have  been  uniformly  upheld.^ 

3.  Effect  Upon  Common-Law  Liability.  It  is  generally  held  that  the  statutes 
imposing  a  penalty  are  merely  enabling,  and  do  not  repeal  the  common  law.^^ 

4.  How  Construed.  These  statutes  being  penal  in  their  nature  ^  are  usually 
subjected  to  a  strict  construction  by  the  courts.^'' 

B.  Requisites  to  Liability — l.  Certainty  of  Amount,  It  is  generally  nec- 
essary before  one  incurs  the  penalties  prescribed  by  statute  for  the  taking  of 
illegal  fees  that  they  be  fixed  and  pi'ovided  for  by  law.^  It  has  consequently 
been  held  that  if  no  compensation  is  fixed  for  one's  services,  nor  any  provision 


76.  1  Hawkins  P.  C.  171. 

77.  See  the  statutes  of  the  several  states. 
See  also  Bwpra,  II,  A. 

78.  Action  to  recover  penalty  generally  see 
Penalties. 

79.  Kirby  v.  State,  57  N.  J.  L.  320,  31  Atl. 
213;    1   Hawkins   P.   C.    c.   68,    §    1. 

80.  29  Eliz.  c.  4,  §  1.  See  also  Wrightup 
V.  Greenacre,  10  Q.  B.  1,  59  E.  C.  L.  1. 

81.  See  the  statutes  of  the  several  states. 
Mills  Annot.  St.  Colo.  §  1301,  imposes  upon 

any  ofBcer  who  shall  wilfully  and  knowingly 
demand  or  receive  any  fee  or  compensation 
where  no  fee  or  compensation  is  authorized 
or  prescribed  by  law  the  penalty  of  impris- 
onment, fine,  and  liability  to  civil  action 
for  three  times  the  value  or  the  amount  of 
the  fee  or  compensation  so  taken.  Mitchell 
V.  Wheeler,    (Colo.  App.  1904)    77  Pac.  361. 

82.  Shattuck  v.  Woods,  1  Pick.  (Mass.) 
171;  Com.  •».  Dennie,  Thach.  Cr.  Gas.  (Mass.) 
165;  Com.  v.  Saulsburv,  152  Pa.  St.  554,  25 
Atl.  610;   Garber  v.  Conner,  98  Pa.  St.  551. 

83.  Kirby  v.  State,  57  N.  J.  L.  320,  31  Atl. 
213.  See  also  Collier  v.  State,  55  Ala.  125; 
Fox  V.  Whitney,  33  N.  H.  516. 

84.  Eyan  v.  Johnson,  5  Cal.  86 ;  Graham  v. 
Kibble,   9   Nebr.    182,   2   N.   W.   455. 

85.  Levy  v.  Inglish,  4  Ark.  65;  Com.  v. 
Bagley,  7  Pick.  (Mass.)  279;  Shattuck  v. 
Woods,  1  Pick.  (Mass.)  171;  State?;.  Jones, 
71  Miss.  872,  15  So.  237;  Com.  v.  Sauls- 
bury,  152  Pa.  St.  554,  25  Atl.  610;  Garber 
V.  Conner,  98  Pa.  St.  551.  Contra,  Pankey  v. 
People,  2  111.  80.  But  see  Ferkel  v.  People, 
16  in.  App.  310. 

86.  Colorado. —  Mitchell  v.  Wheeler,  (App. 
1904)   77  Pac.  361;  Monte  Vista  State  Bank 
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V.  Brennan,  7  Colo.  App.  427,  43  Pac.  1050. 

Conneoiicut. —  Stoddard  v.  Couch,  23  Conn. 
238. 

Pennsylvania. — Aeehternacht  v.  Watmough, 
8  Watts  &  S.  162  [overruling  Jackson  v. 
Purdue,  3  Penr.  &  W.  519] ;  Gallagher  «. 
Neal,  3  Penr.  &  W.  183 ;  Reed  v.  Cist,  7  Serg. 
&  R.  183. 

Texas. —  Smith  v.  State,  10  Tex.  App.  413. 

Vermont. —  Wheelock  v.  Sears,  19  Vt.  559. 

England.— WooigaXe  v.  Knatchbull,  2  T.  E. 
148,  1  Eev.  Eep.  449. 

See  23   Cent.  Dig.  tit.  "Extortion,"   §   11. 

87.  Alabama. —  Lee  v.  Lide,  111  Ala.  126, 
20  So.  410. 

Connecticut. —  Stoddard  v.  Couch,  23  Conn. 
238. 

New  Hampshire.- — ■  Scammon  v.  Tilton,  23 
N.  H.  434. 

North  Dakota. —  See  State  v.  Bauer,  1  N.  D. 
273,  47  N.  W.  378. 

Oregon. —  Jackson  v.  Siglin,  10  Greg.  93. 

Pennsylvania. —  Gallagher  v.  Neal,  3  Penr. 
&  W.  183.  Compare  Wilson  v.  Barrett,  24 
Pa.  Super.  Ct.  68. 

J'ea!tis.— Hirshfield  v.  Ft.  Worth  Nat.  Bank, 
83  Tex.  452,  18  S.  W.  743,  29  Am.  St.  Eep. 
660,  15  L.  E.  A.  639;  Hays  v.  Stewart,  8  Tex. 
358. 

See  23  Cent.  Dig.  tit.  "Extortion,"  §  11; 
cases  cited  supra,  note  86;  and,  generally. 
Statutes. 

88.  Colorado. —  Monte  Vista  State  Bank  V. 
Brennan,  7  Colo.  App.  427,  43  Pac.  1050. 

Massachusetts. — Shattuck  r.  Woods,  1  Pick. 
171;  Eunnells  r.  Fletcher,  15  Mass.  525. 

Nchrasha. —  Lydiok  v.  Palmquist,  31  Nebr. 
300,  47  N.  W.  918. 
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made,^'  the  remedy  against  him  would  be  an  action  for  money  had  and  received, 
and  not  for  the  penalty.'" 

2.  Liability  of  One  Paying.  It  is  also  necessary,  to  incur  the  penalty,  that  the 
fees  be  taken  from  one  who  is  liable  therefor.''^ 

3.  Rendition  of  Services  a  Duty.  It  is  not  unlawful  for  an  officer  to  receive 
compensation  for  services,  the  performance  of  wliich  is  not  a  part  of  his  official 
duty.s^ 

4.  Transaction  Not  Severable.  Where  an  officer  makes  several  illegal  charges 
he  is  liable  to  but  one  penalty  if  they  can  all  be  considered  as  one  bill  or 
transaction.'^ 

5.  Right  to  Demand.  While,  to  be  guilty  of  extortion,  it  is  only  necessary  that 
the  one  taking  be  an  officer,  yet  to  incur  the  penalty  it  is,  in  some  jurisdictions  at 
least,  necessary  that  he  also  have  a  right  to  charge  fees  for  his  services.'* 

6.  Liability  For  Deputy's  Acts.  Wiiile  an  officer  cannot  be  held  crim- 
inally liable  for  his  deputy's  acts,  he  is  liable  for  the  penalty  incurred  by  the 
latter's  official  misconduct.'^     Nor  is  it  necessary  to  show  that  the  officer  has 


Aew  EampsMre. —  Wilcox  v.  Bowers,  36 
N.  H.  372. 

Pennsylvania. —  Simmons  v.  Kelly,  33  Pa. 
St.  190. 

Texas. —  See  Smith  v.  State,  10  Tex.  App. 
413. 

See  23  Cent.  Dig.  tit.  "  Extortion,"  §  11 
et  seq. 

89.  Chenault  v.  Walker,  15  Ala.  605.  In 
Walker  v.  Ham,  2  N.  H.  238,  a  sheriff  de- 
manded and  received  of  defendant  three  dol- 
lars over  and  above  the  ordinary  fees  on  ac- 
count of  extra  trouble  and  expense  in  exe- 
cuting the  writ.  The  statute  of  New  Hamp- 
shire did  not  prescribe  any  compensation  for 
such  services,  nor  deny  the  sheriff  the  right 
to  receive  it.  It  was  held  that  the  sheriff 
was  not  liable  for  the  penaltv.  But  see  Mar- 
tin V.  Bell,  6  M.  &  S.  220,  1  Stark.  413,  18 
Eev.  Eep.  354,  2  E.  C.  L.  160. 

Does  not  vitiate  transaction. —  If  a  sheriff 
in  making  an  extent  of  an  execution  upon 
land  charges  illegal  fees  and  deducts  them 
from  the  sum  at  which  the  lands  are  ap- 
praised and  applies  the  residue  to  the  sat- 
isfaction of  the  execution,  he  incurs  the 
penalty  prescribed  for  taking  illegal  fees, 
and  may  be  compelled  by  an  action  to  refund 
the  amount,  but  the  validity  of  the  extent 
is  not  affected  by  the  illegal  fees.  Burnham 
V.  Aiken,  6  N.  H.  306. 

90.  Walker  v.  Ham,  2  N.  H.  238.  Contra, 
Simmons  v.  Kelly,  33  Pa.  St.  190,  in  which 
jurisdiction  the  law  contains  an  express  pro- 
hibition of  all  comnensatorv  fees. 

91.  Marshall  v.  Byram,  1*  Bibb  (Ky.)  341; 
Lincoln  v.  Shaw,  17  Mass.  410;  Dunlap  v. 
Curtis,   10  Mass.  210. 

As  to  voluntary  payment. —  In  Illinois 
(People  I'.  Rainey,  89  111.  34),  it  was  held 
by  a  divided  court  that  to  render  one  liable 
for  the  penalty  the  payment  must  not  have 
been  voluntary.  But  in  Montana  (Leggatt 
f.  Prideaux,  16  Mont.  205,  40  Pac.  377,  50 
Am.  St.  Rep.  498)  and  in  Pennsylvania 
(Evans  r.  Harney,  17  Pa.  St.  460)  the  rule 
is  laid  down  as  otherwise. 

92.  Dutton  V.  Philadelphia,  9  Phila.  (Pa.) 
597. 


What  constitutes  a  rendition  of  services. — 
In  Jackson  v.  Siglin.  10  Greg.  93,  P  obtained 
a  judgment  in  the  circuit  court  for  a  large 
sum,  and  upon  execution  sold  property  to  the 
amount  of  forty-one  thousand  dollars.  A,  as 
agent  of  F,  bid  off  the  property,  but  no  money 
was  paid  to  the  sheriff  except  his  fees,  the 
credit  being  indorsed  on  the  execution  and 
thus  returned.  J,  the  county  clerk,  consid- 
ered this  return  as  equivalent  to  the  return 
of  the  money  made  on  execution,  and  claimed 
the  legal  commissions  "  for  receiving,  keeping, 
and  disbursing "  the  amount.  It  was  held 
that,  inasmuch  as  no  money  was  actually  re- 
ceived or  disbursed,  he  was  not  so  entitled, 
and  a  promise  to  pay  him  such  commissions 
was  void. 

93.  Bristow  r.  Sullivan,  6  B.  Mon.  (Ky.) 
143;  Lydick  V.  Palmquist,  31  Nebr.  300,  47 
N.  W.  918;  Tanner  v.  Croxall,  17  N.  J.  L. 
332. 

94.  Garber  v.  Conner,  98  Pa.  St.  551.  In 
Perkel  v.  People,  16  111.  App.  310,  the  aver- 
ment was  that  defendant  was  a  "  town  mar- 
shal or  police  officer."  It  was  held  insuffi- 
cient, as  the  term  "  police  officer "  did  not 
designate  any  one  authorized  by  law  to  charge 
any  fee. 

Need  not  be  convicted  criminally. — ^It  is  not 
necessary  in  a  civil  suit  to  recover  the  pen- 
alty for  the  taking  of  illegal  fees  that  the  offi- 
cer be  first  convicted  in  a  criminal  action. 
Ming  V.  Truett,  1  Mont.  322. 

Services  not  rendered. —  Whether  or  Hot  an 
officer  would  be  liable  to  the  penalty  for  tak- 
ing fees  for  services  in  no  way  performed  de- 
pends upon  the  statutes.  See  Shattuek  v. 
Woods,  1  Pick.  (Mass.)  171;  Dean  v.  Todd, 
49  S.  C.  461,  27  S.  E.  471. 

95.  Lee  v.  Lide,  111  Ala.  126,  20  So.  410; 
Gorham  v.  Gale,  7  Cow.  (N.  Y.)  739,  17  Am. 
Dec.  549;  -Mclntyre  v.  Trumbull,  7  Johns. 
(N.  Y.)  35;  Overholtzer  v.  McMichael,  10 
Pa.  St.  139;  Blake  v.  Newburn,  5  D.  &  L.  601, 
12  Jur.  882,  17  L.  J.  Q.  B.  216.  2  Saund.  &  C. 
263.  See  also  Fowler  r.  Tuttle,  24  N.  H.  9. 
In  Sanderson  v.  Baker,  2  W.  Bl.  832,  3  Wils. 
C.  P.  309,  316,  the  court,  per  Gould,  J.,  said: 
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recognized  or  adopted  the  acts  of  his  deputy  in  order  to  fix  his  liability 
therefor.'^ 

7.  Liability  of  Sureties  on  Bond.  The  liability  of  the  sureties  on  an  officer's 
bond  for  a  penalty  depends  upon  statutory  provisions-."  Such  liability  is,  how- 
ever, never  extended  by  implication.'* 

C.  The  Action—  l.  form.''  At  common  law  debt  was  the  action  to  recover 
the  penalty  prescribed  by  a  statute.' 

2.  By  Whom  Brought.^  The  statutes  generally  require  that  the  action  for  the 
penalty  be  instituted  by  the  party  injured,^  although  in  some  jurisdictions  such 
does  not  seem  to  be  the  case,*  and  it  is  sometimes  difficult  to  determine  who  con- 
stitutes the  injured  party  within  the  meaning  of  the  particular  statute.' 

3.  Declaration  °  —  a.  Statement  of  Services.     In  an  action  to  recover  the 


"As  to  the  sheriff's  liability  to  answer  ctt- 
ilitdr,  and  not  criminaliter  for  the  acts  of  his 
oiRcers,  the  books  mean  that  the  sheriff  is 
not  liable  to  an  indictment." 

Must  be  in  ordinary  line  of  duty. —  The 
sheriff  is  answerable  dviliter  for  all  acts  of 
his  deputy  done  "  virtute  officii,"  but  he  can- 
not be  rendered  liable  on  a  contract  between 
plaintiff  and  deputy  by  which  the  latter  binds 
himself  to  acts  or  omissions  not  authorized 
or  required  by  law.  He  is  not  answerable 
for  the  acts  of  his  deputy  unless  they  are 
performed  in  the  ordinary  line  of  his  official 
duty.  Gorham  v.  Gale,  7  Cow.  (N.  Y.)  739, 
17  Am.  Dec.  549. 

Both  not  liable.—  The  sheriff  and  the  bailiff 
are  not  both  answerable  in  an  action  for  a 
penalty  for  the  same  act,  and  actions  having 
been  brought  against  both,  and  a  verdict  ob- 
tained in  each,  the  court  stayed  the  proceed- 
ings on  payment  of  one  penalty  and  one  costs 
in  one  action.  Peshall  v.  Layton,  2  T.  R. 
712. 

96.  Mclntyre  v.  Trumbull,  7  Johns.  (N.  Y.) 
35. 

97.  See  McElhaney  v.  Gilleland,  30  Ala. 
183;  Monte  Vista  State  Bank  v.  Brennan,  7 
Colo.  App.  427,  43  Pac.  1050. 

98.  Alabama. —  Brooks  v.  Governor,  17  Ala. 
806. 

Illinois. —  Tappan  v.  People,  67  111.  339. 

Michigan. —  Detroit  Sav.  Bank  v.  Ziegler, 
49  Mich.  157,  13  N.  W.  496,  43  Am.  Eep. 
456. 

Mississippi. —  State  v.  Baker,  47  Miss.  88. 

New  Jersey. —  State  v.  Conover,  28  N.  J.  L. 
224,  78  Am.  Dec.  54. 

North  Carolina. —  Holt  v.  McLean,  75  N.  C. 
347. 

Wisconsin. —  Taylor  v.  Parker,  43  Wis.  78. 

See  23  Cent.  Dig.  tit.  "Extortion,"  §  1 
et  seq. 

99.  Debt  generally  see  Debt,  Action  of. 

1.  Spence  «.  Thompson,  11  Ala.  746;  Stil- 
son  V.  Tobey,  2  Mass.  521;  Detroit  Sav.  Bank 
V.  Ziegler,  49  Mich.  157,  13  N.  W.  496,  43 
Am.  Rep.  456 ;  Martin  v.  Bell,  6  M.  &  S.  220, 
1  Stark.  413,  18  Eev.  Rep.  354,  2  E.  C.  L.  160. 
Counts  in  debt  for  the  statute  penalties  may 
be  joined  with  one  for  money  had  and  re- 
ceived where  the  entire  recovery  goes  to  the 
party  aggrieved.    Spence  v.  Thompson,  supra. 

2.  Parties  generally  see  Pabties. 
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3.  Alabama. —  Lee  ».  Lide,  111  Ala.  126,  20 
So.  410. 

Nebraska. —  Her  v.  Cronin,  34  Nebr.  424, 
51  N.  W.  970. 

Pennsylvania. —  Evans  v.  Harney,  1 7  Pa. 
St.  460;  Miller  v.  Lockwood,  17  Pa.  St.  248. 

South  Carolina. —  Tinsley  v.  Kirby,  8  S.  C. 
113. 

Texas. —  Orton  ».  Engledow,  8  Tex.  206. 

Vermont. —  Johnson  v.  Burnham,  22  Vt. 
639. 

England. —  Troy's  Case,  1  Mod.  5;  Wood- 
gate  V.  Knatchbull,  2  T.  fe'R.  148,  1  Rev. 
Rep.  449. 

See  23  Cent.  Dig.  tit.  "Extortion,"   §   11. 

Cannot  be  brought  by  two. —  Where  the 
statute  awarded  the  penalty  "  to  the  person 
who  will  sue  for  same,"  it  was  held  that  the 
action  could  not  be  maintained  in  the  name 
of  two  suing-  as  partners.  Fowler  v.  Tuttle, 
24  N.  H.  9. 

4.  In  re  Marks,  45  Cal.  199. 

5.  Evans  v.  Harney,  17  Pa.  St.  460;  Miller 
V.  Lockwood,  17  Pa.  St.  248;  Johnson  v. 
Burnham,  22  Vt.  639,  where  it  is  said:  "An 
officer,  who  charges  a  greater  amount  of  fees 
than  is  allowed  by  law,  for  serving  a  writ, 
and  who  receives  the  amount  so  charged  from 
the  plaintiff  in  that  suit,  while  that  suit  is 
pending  in  court,  is  liable  to  the  plaintiff, 
from  whom  he  so  receives  payment,  for  the 
penalty  imposed  by  statute  for  receiving  il- 
legal fees,  notwithstanding  the  plaintiff  sub- 
sequently obtained  judgment  in  his  favor,  in 
the  suit  in  which  the  fees  were  charged,  and 
the  fees,  as  charged  by  the  officer,  were  taxed 
in  the  bill  of  cost  and  paid  to  the  attorney  of 
the  plaintiff  by  the  defendant  in  that  suit." 

Cannot  be  brought  by  administrator. —  The 
action  to  recover  a  penalty  cannot  be  brought 
by  an  administrator  for  illegal  fees  charged 
against  the  decedent,  although  they  might  re- 
cover back  the  sum  paid  bevond  what  was 
due.  Reed  v.  Cist,  7  Serg.  &  R.  (Pa.)  183; 
Orton  V.   Engledow,  8  Tex.  206. 

Costs  due  plaintiff. —  In  actions  to  recover 
treble  damages  under  29  Eliz.  c.  4,  costs  are 
allowed  plaintiff,  and  he  is  entitled  to  three 
times  the  full  amount  of  damages  found  by 
jury.  Buckle  v.  Bewes,  4  B.  &  C.  154,  6 
D.  &  R.  1,  10  E.  C.  L.  522;  Tyte  v.  Glode,  7 
T.  R.  267. 

6.  Pleading  generally  see  Pleading. 
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penalty  for  the  taking  of  illegal  fees,  the  declaration  must  set  out  the  service  for 
which  the  fees  were  takenJ 

b.  Allegations  of  Legal  Fee  and  Exeess.  Since  to  render  one  liable  for  the 
penalty  it  is  generally  held  that  the  fees  must  be  fixed  by  law,*  it  has  been  held 
to  be  sufficient  to  allege  that  a  certain  sum  higher  than  allowed  by  law  was 
exacted,'  although  the  contrary  has  also  been  maintained ; '"  nor  need  the  declara- 
tion set  forth  the  entire  transaction." 

e.  Fee  Received  by  Whom.  A  declaration  which  omitted  to  state  who  received 
the  illegal  fee  has  been  held  to  be  fatally  defective.^'* 

4.  Variance.  It  is  not  necessary  to  prove  the  exact  sum  as  alleged  in  the 
declaration,^^  but  the  evidence  and  allegations  must  correspond  respecting  the 
parties.'* 

D.  Defenses  —  l.  Guilty  Knowledge.  In  some  jurisdictions  the  statutes  by 
express  provision  make  it  a  necessary  element  of  liability  that  the  act  shall  have 
been  "  wilfully  "  or  "  knowingly  "  done.'^  It  sucli  case  the  lack  of  an  evil  intent 
is  of  course  a  defense.  But  when  the  statute  provides  that  if  any  ofiicer  or  other 
person  shall  take  any  fee  greater  than  allowed  by  law  they  shall  forfeit  to 
the  party  aggrieved,  etc.  (omitting  the  words  "  wilfully  or  knowingly  "),  the 
courts  are  divided  as  to  whether  or  not  a  good  and  honest  intent  would  be  a 
defense.  By  the  weight  of  authority  it  seems  it  would  not,'*  although  in  several 
states  it  has  been  held  to  the  contrary." 


7.  Ross  V.  Palmer,  4  Pa.  St.  517;  Aechter- 
nacht  V.  Watmough,  8  Watts  &  S.  (Pa.)  162; 
Orton  V.  Engledow,  8  Tex.  206. 

Limitation  of  rule. —  It  seems  that  if  the 
action  be  to  recover  the  penalty  for  taking 
fees  for  services  for  which  no  fees  are  al- 
lowed by  law,  it  is  sufficient  to  aver  that  they 
were  taken  for  services  not  allowed  to  be 
compensated  for,  without  specifying  the  serv- 
ices for  which  they  were  demanded.  Over- 
holtzer  v.  McMiehael,  10  Pa.  St.  139.  Com- 
•pare  Mitchell  v.  Wheeler,  (Colo.  App.  1904) 
77  Pac.  361. 

8.  See  supra,  IV,  B,  1. 

9.  Spence  v.  Thompson,  11  Ala.  746;  Miller 
V.  Loekwood,  17  Pa.  St.  248.  Compare  Mitch- 
ell V.  Wheeler,  (Colo.  App.  1904)  77  Pac.  361. 

10.  Berton  v.  Lawrence,  5  Exch.  816,  1 
L.  M.  &  P.  668,  where  it  is  said :  "  In  debt 
against  the  sheriff  under  29  Eliz.  c.  4,  to  re- 
cover treble  damages  for  taking  greater  fees 
than  are  allowed  by  that  act,  on  several  dif- 
ferent writs  of  fl.  fa.,  it  is  not  sufficient 
to  allege  generally  that  the  defendant  took 
I.,  being  a  large  sum,  &c. ;  but  the  decla- 
ration should  state  what  he  ought  to  have 
taken,  and  what  was  the  excess,  on  each 
writ." 

11.  Livermore  v.  Boswell,  4  Mass.  437; 
Henry  v.  Tilson,   17  Vt.  479. 

13.  Stilson  V.  Tobey,  2  Mass.  521. 

13.  Spence  v.  Thompson,  11  Ala.  746.  But 
see  Bristow  v.  Sullivan,  6  B.  Mon.  (Ky.) 
143. 

14.  Lincoln  v.  Shaw,  17  Mass.  410. 

15.  Lee  v.  Lide,  111  Ala.  126,  20  So.  410; 
Eunnells  v.  Fletcher,  15  Mass.  525;  Millar?;. 
Douglass,  42  Tex.  288;  Parsons  v,  Crabbe,  31 
U.  C.  C.  P.  151. 

16.  Montana. —  Leggatt  v.  Prideaux,  10 
Mont.  205,  40  Pac.  377,  50  Am.  St.  Rep.  498. 

'Nebraska. —  Cobbey  i\  Burks,  11  Nebr.  157, 
8  N.  W.  386,  38  Am.  Rep.  364. 


New  Jersey. — Tanner  v.  Croxall,  17  N.  J.  L. 
332. 

New  York. — Mclntyre  v.  Trumbull,  7  Johns. 
35. 

Oregon. —  Jackson  v.  Siglin,  10  Oreg.  93. 

Pennsylvania. —  Miller  v.  Loekwood,  17  Pa. 
St.  248;  Coates  v.  Wallace,  17  Serg.  &  R.  75; 
Prior  V.  Craig,  5  Serg.  &  R.  44.  See  also 
Wilson  V.  Barrett,  24  Pa.  Super.  Ct.  68. 

South  Carolina. —  Dean  v.  Todd,  49  S.  C. 
461,  27  S.  E.  471. 

United  States. —  U.  S.  v.  Moore,  18  Fed. 
686. 

Reasons  for  this  view  are  stated  in  Leggatt 
V.  Prideaux,  16  Mont.  205,  40  Pac.  377,  50 
Am.  St.  Rep.  498;  Coates  v.  Wallace,  17 
Serg.  &  R.  (Pa.)  75;  Prior  v.  Craig,  5  Serg. 
&  R.  (Pa.)  44;  Dean  v.  Todd.  49  S.  C.  461, 
27  S.  E.  471. 

17.  Triplett  v.  Munter,  50  Cal.  644;  Foxv. 
Whitney,  33  N.  H.  516;  Haynes  v.  Hall,  37  Vt. 
20 ;  Henry  v.  Tilson,  17  Vt.  479. 

Reason  for  this  view. —  In  New  Hampshire, 
the  statute  was :  "  If  any  person  shall  de- 
majid  and  take,"  etc.,  it  is  said :  "  It  would 
be  against  the  policy  of  the  law  to  subject 
judicial  officers,  acting  in  their  judicial  capac- 
ity, to  any  responsibilities  on  account  of  their 
judicial  action  beyond  such  as  may  attach 
upon  proper  proceedings  against  them  for  cor- 
ruption in  office.  A  magistrate  may,  indeed, 
make  himself  liable  for  the  penalty  on  ac- 
count of  an  illegal  fee  included  in  his  judg- 
ment for  costs;  but  it  can  be  only  when  the 
demand  for  the  fee  can  be  considered  as  made 
by  him,  independent  of  his  judicial  act  in  ren- 
dering the  judgment."  Fox  v.  Whitney,  33 
N.  H.  516,  519.  In  Vermont,  where  the  stat- 
ute was,  "  if  any  officer,  or  other  person,  shall 
receive  any  greater  fees,"  etc.,  it  is  said :  "  If 
a  sheriff  serving  process  charge  and  receive 
fees  for  services  not  enumerated  in  the  stat- 
ute, in  good  faith  and  with  no  intent  to  vio- 
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2.  Usage  or  Custom.'^  In  an  action  to  recover  a  penalty  for  taking  illegal  fees 
one  cannot  rely  on  usage  or  custom  as  a  defense,"  except  in  those  jurisdictions 
where  an  evil  intent  is  held  necessary.^ 

3.  Confusion  of  Fees.  An  officer  ca^inot  evade  the  penalty  by  so  commin- 
gling together  legal  and  illegal  fees  or  charges  that  they  cannot  be  readily  sepa- 
rated.    And  the  rule  applies  also  in  criminal  prosecutions.^' 

4.  Failure  to  Receive  Fee,  If  an  officer  makes  a  charge  of  illegal  fees,  he  is 
liable  for  the  penalty,  although  collected  by  his  deputy  and  not  paid  over  to 
him.^ 

5.  Omission  of  Lawful  Fees  or  Tender.  It  is  no  defense  in  an  action  of  this 
kind  to  set  up  that  lawful  fees  were  omitted  from  the  bill  which  on  the  whole 
was  not  so  large  as  permitted  by  law  to  be  charged.^^  Nor  would  a  tender  to 
plaintiff  of  any  amount  less  than  the  statutory  penalty  avail  defendant.^ 

6.  Expiration  of  Term  of  Office.  Neither  would  it  be  a  defense  that  one's 
term  of  office  had  expired  when  the  alleged  extortion  was  conamitted.^ 

E.  Jurisdiction.  If  the  sum  of  the  charges  against  an  officer  for  the  taking 
of  illegal  fees  amounts  to  enough  to  give  a  certain  court  jurisdiction,  the  demand 
may  be  sued  for  in  that  court.^^  If  the  court  wrongfully  refuses  to  exercise  its 
jurisdiction  it  may  be  compelled  so  to  do  by  mandamus.'^'' 


Ex  TOTA  materia  EMERGAT  RESOLUTIO.  a  maxim  meaning  "The 
explanation,  construction  or  resolution  should  arise  out  of  the  whole  subject- 
matter."  ' 

EXTRA.^  a  Latin  preposition,  occurring  in  many  legal  phrases,'  meaning 
without,  or  outside  of  .^ 

EXTRA  ALLOWANCE.     See  Costs. 

EXTRA  COMPENSATION.     See  Extea  Woek. 


late  the  law,  he  is  not  liable  to  the  penalty- 
imposed  by  statute  .  .  .  for  taking  illegal 
fees."     Haynes  v.  Hall,  37  Vt.  20. 

18.  Usage  and  custom  generally  see  Cus- 
toms AND  Usages. 

19.  Shattuek  v.  Woods,  1  Pick.  (Mass.) 
171;  Lincoln  v.  Shaw,  17  Mass.  410. 

20.  Henry  i:.  Tilson,  17  Vt.  479,  where  it  is 
said:  "A  constable,  who  commits  a  person  to 
jail  by  virtue  of  a  tax  warrant,  is  only  enti- 
tled to  charge  fees  for  actual  travel,  one  way, 
in  the  commitment, —  there  being  no  return 
necessary."  But  he  may  prove,  in  an  action 
against  him  to  recover  the  penalty  for  the 
taking  of  illegal  fees,  that  it  has  been  the 
custom  of  collectors  of  taxes  to  charge  such 
fees. 

21.  Benson  v.  Christian,  129  Ind.  535,  29 
N.  E.  26.  If  a  register  of  a  land-office  under- 
takes to  act  as  an  attorney  for  an  applicant 
in  procuring  a  patent,  and  receives  from  him 
a  gross  sum,  and  this  sum  is  taken  as  well 
for  the  execution  of  his  official  duties  as  the 
doing  of  some  other  things  relating  to  the 
procurement  of  the  patent,  and  no  specific 
portion  of  it-  is  taken  as  compensation  for 
the  one  or  the  other,  and  the  sum  so  taken 
is  in  excess  of  the  fees  allowed  him  by  law, 
such  taking  of  the  money  is  extortion.  U.  S. 
v.  Waitz,  28  Fed.  Cas.  No.  16,631,  3  Sawy. 
473. 

22.  Jackson  v.  Purdue,  3  Penr.  &  W.  (Pa.) 
519. 

23.  Turner  v.  Blount,  49  Ark.  361,  5  S.  W. 
589. 
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24.  Turner  v.  Blount,  49  Ark.  361,  5  S.  W. 
589;  McConahy  v.  Courtnev,  7  Watts  (Pa.) 
491. 

25.  Jackman  v.  Bentley,  10  Mo.  293. 

26.  Jones  v.  Buntin,  1  Blackf.  (Ind.)  322. 
For  other  cases  concerning  jurisdiction  see 
State  V.  Lawrence,  45  Mo.  492;  McConahy  v. 
Courtney,  7  Watts  (Pa.)  491;  U.  S.  v.  Carr, 
25  Fed.  Cas.  No.  14,730,  3  Sawy.  302.  See 
also  CotJETS,  11  Cyc.  774  et  seq;  and,  gener- 
ally. Penalties. 

In  Florida,  although  the  amount  involved  is 
less  than  one  hundred  dollars,  the  circviit 
court  has  jurisdiction  to  determine  the  cor- 
rectness of  any  charge  for  costs  in  cases  pend- 
ing in  said  court.  State  v.  Peeves,  44  Fla. 
179,  32  So.  814. 

27.  State  v.  Reeves,  44  Fla.  179,  32  So.  814. 
Mandamus  generally  see  Mandamus. 

1.  Adams  Gloss,  [citing  Wingate  Max.  68]. 
Applied  in  In  re  Lincoln  College   Case,  3 

Coke  58(1,  596. 

2.  The  word  is  Latin.  Carpenter  v.  State, 
39  Wis.  271,  284. 

3.  Black  L.  Diet. 

4.  Carpenter  r.  State,  39  Wis.  271,  284, 
where  it  is  said :  "  In  its  simple  form,  it  has 
been  but  lately  admitted  into  English  diction- 
aries; but  its  compound  use  is  ancient.  Ex- 
traordinary [q.  «.]  gives  a  familiar  instance 
of  its  use." 

"  Extra  "  contract  see  Russell  r.  Sa  da  Ban- 
deira,  13  C.  B.  N.  S.  149,  32  L.  J.  C.  P.  68, 
106  E.  C.  L.  149. 

'"  Extra  "  in  a  lease  see  Library  Bureau  v. 
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Extra  conductor.     In  railroad  parlance,  the  position  in  which  a  man  is 
called  upon  to  act  in  the  capacity  of  conductor,  without  having  continuous^ 
employment  as  such  conductor.^     (See  Conductoe  ;  and,  generally,  Oaeeiees  ; 
Kaileoads.) 

EXTRA  COSTS.     See  Costs. 

Extract,  a  portion  or  fragment  of  a  writing.^  As  used  in  a  customs  tariff 
act,  anything  drawn  from  a  substance  by  heat,  solution,  distillation,  or  chemical 
process,  as  essences,  tinctures,  and  the  likeJ  (See  Decoction;  and,  generally. 
Customs  Duties.) 


Lothrop  Pub.  Co.,  180  Mass.  372,  373,  62 
N.   E.   380. 

"Extra  pay"  see  U.  S.  ■y.  North,  112  U.  S. 
510,  513,  5  S.  Ct.  285,  28  L.  ed.  808. 

"Extra  pilot  service"  see  The  Servia, 
[1898]  P.  36,  48,  8  Aspln.  353,  67  L.  J.  P.  & 
Adm.  36,  78  L.  T.  Rep.  N.  S.  54,  46  Wkly. 
Rep.  492. 
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"  Extra  services "  see  Miami  County  v. 
Blake,  21  Ind.  32,  34. 

5.  Standard  L.,  etc.,  Ins.  Co.  v.  Koen,  11 
Tex.  Civ.  App.  273,  279,  33  S.  W.  133. 

6.  Black  L.  Diet.  Oompa/re  McCracken  v. 
Graham,  14  Pa.  St.  209,  210,  construing  the 
words  "  transcript  and  extract." 

7.  Sykes  v.  Magone,  38  Fed.  494,  497. 
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CROSS-RBFEIRSINCBS 

For  Matters  Kelating  to  : 
Arrest,  see  Aeeest. 

Extradition  of  Bankrupt,  see  Bankeuptot. 
Interstate  Extradition,  see  Exteadition  (Interstate). 
Jurisdiction : 

Of  Federal  Court  to  Kelease  on  Habeas  Corpus,  see  Cottets. 

Of   Prosecution  of   One   Wrongfully  Brought  "WitMn  Jurisdiction,  see 
Ceiminal  Law. 
Limitation  of  Prosecution  Against  Fugitive  From  Justice,  see  Ceiminal 

Law. 

I.    DEFINITION. 

International  extradition  is  the  surrender  by  one  nation  to  another,  for  trial 
and  punishment,  of  a  person  accused  or  convicted  of  an  offense  within  the 
jurisdiction  of  the  latter.' 

II.    DUTY  OF  EXTBADITION. 

A.  No  Obligation  Under  International  Law.  Tliere  is  no  obligation  upon 
a  government,  under  the  law  of  nations,  to  surrender  fugitive  criminals  to  a 
foreign  power.'' 

B.  No  Authority  in  United  States  to  Extradite,  Independently  of 
Statute  or  Treaty.     In  the  United  States,  it  is  well  settled  that,  independently 

1.  See  Terlinden  v.  Ames,  184  U.  S.  270,  L.     ed.    905,    distinguishing    "extradition" 

22  S.  Ct.  484,  46  L.  ed.  534;  Fong  Yue  Ting  c.  from   "  deportation." 

U.  S.,  149  U.  S.  698,  13  S.  Ct.  1016,  37  L.  ed.  2.  U.    S.   v.   Rauscher,    119   U.    S.    407,   7 

905 ;   Lawrence  Princ.  Int.  L.   §   132.  S.  Ct.  234,  30  L.  ed.  425 ;  Re  Metzger,  5  How. 

Another  definition  is  "the  surrender  to  an-  (U.  S.)   176,  12  L.  ed.  104;  Ex  p.  McCabe,  46 

other  country  of  one   accused  of  an   oflFense  Fed.  363,  12  L.  ed.  589 ;  U.  S.  v.  Davis,  25  Fed. 

against  its  laws,  there  to  be  tried,  and,  if  Cas.  No.  14,932,  2  Sumn.  482;  2  Wharton  Int. 

found  guilty,  punished."     Fong  Yue  Ting  v.  L.  Dig.  746;  Wheaton  Int.  L.  (Danaed.)  182 

U.  S.,  149  U.  S.  698,  709,  13  S.  Ct.  1016,  37  note. 
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of  statutory  or  treaty  provision,  no  authority  exists  in  any  brancli  of  the  govern- 
ment to  surrender  a  fugitive  criminal  to  a  foreign  government.'  And  it  is  the 
present  doctrine  in  England  and  Canada  that  the  extradition  of  a  fugitive 
criminal  cannot  be  granted  in  the  absence  of  specific  legal  authority.* 

C.  Extradition  Not  Requested  From  Foreign  Government  in  Absence 
of  Treaty.  As  the  United  States  does  not  surrender  fugitive  criminals  in  the 
absence  of  treaty  stipulation,  its  practice  is  to  decline  to  request  extradition  from 
a  foreign  government  with  which  this  government  has  no  treaty  providing  for 
surrender.' 

D.  Extradition  Granted  or  Requested  Only  For  Treaty  Offense.  As  no 
authority  exists  in  any  branch  of  this  government  to  surrender  a  fugitive 
criminal  in  the  absence  of  a  treaty  stipulation,  it  results  that,  where  a  treaty 
exists,  extradition  can  be  granted  only  for  an  offense  enumerated  in  the  treaty. 
And  tliis  government,  where  there  is  a  treaty,  will  request  extradition  from  a 
foreign  government,  only  for  an  offense  included  in  the  treaty.' 

E.  Provision  For  Extradition  May  Be  Made  by  Statute  as  Well  as  by 
Treaty.  It  is  within  the  power  of  congress  to  provide  by  statute  for  the  extra- 
dition of  fugitives  from  the  justice  of  a  foreign  country  without  regard  to  any 
reciprocal  treaty  obligation.'' 

III.  Treaties. 

A.  With  United  States.  International  extradition  in  the  United  States,  as 
stated,^  is  based  on  treaty  stipulation.  The  United  States  has  treaties  of  extra- 
dition with  thirty-six  governments.' 

3.  Terlinden  v.  Ames,  184  U.  S.  270,  22 
S.  Ct.  484,  46  L.  ed.  534;  Ex  p.  McCabe,  46 
Fed.  363,  12  L.  ed.  589 ;  Ex  p.  Dos  Santos,  7 
Fed.  Cas.  No.  4,016,  2  Brock.  493;  U.  S.  v. 
Davis,  25  Fed.  Cas.  No.  14,932,  2  Sumn. 
482 ;  6  Op.  Atty.-Gen.  85 ;  2  Wharton  Int.  L. 
Dig.  745,  746.  See  also  In.  re  Fetter,  23 
N.  J.  L.  311,  57  Am.  Dec.  382.  The  only 
case  in  which  a  fugitive  criminal  has  been 
surrendered  by  the  United  States  to  a  for- 
eign government  in  the  absence  of  an  extra- 
dition treaty  vpas  that  of  Arguelles.  Ar- 
guelles  was  lieutenant-governor  of  a  district 
in  Cuba,  where  a  cargo  of  African  slaves 
had  been  landed  and  set  free  by  the  authori- 
ties. Arguelles  reported  to  the  govern- 
ment that  one  hundred  and  forty-one  of 
them  had  died  of  smallpox;  but  it  was  dis- 
covered that  he  had  sold  them  into  slavery, 
with  the  aid  of  forged  papers,  and  had  fled 
to  New  York.  There  was  then  (1864)  no 
treaty  of  extradition  between  the  United 
States  and  Spain,  but  the  Cuban  authorities 
requested  Arguelles'  surrender  as  an  act  of 
comity.  Mr.  Seward,  with  the  sanction  of 
President  Lincoln,  directed  the  arrest  of  Ar- 
guelles upon  his  arrival  in  New  York,  as  a. 
purely  executive  act,  and  he  was  delivered  up 
to  the  agent  appointed  by  the  Cuban  author- 
ities and  taken  to  Cuba.  Mr.  Seward's  ac- 
tion was  strongly  criticized,  although  a  con- 
demnatory resolution  offered  in  the  house  of 
representatives  was  rejected.  See  Wheaton 
Int.  L.  (Dana  ed.)  183  note. 

4.  Clarke  Extrad.   (4th  ed.)  93,  126,  128. 

5.  6  Op.  Atty.-Gen.  85.  There  are  isolated 
eases  in  which  this  government  has  requested 
of  foreign  governments  the  surrender  of  fugi- 
tive  criminals  as  an  act  of  comity,  but  in 


these  cases  the  request  has  been  accompanied 
by  the  statement  that  under  our  law  reci- 
procity cannot  be  granted. 

6.  6  Op.  Atty.-Gen.  85.  In  Ex  p.  Foss,  102 
Cal.  347,  36  Pac.  669,  41  Am.  St.  Rep.  182, 
25  L.  R.  A.  593,  however,  it  was  held  that 
the  existence  of  an  extradition  treaty  between 
the  United  States  and  the  Hawaiian  Islands 
did  not  prohibit  the  surrender  by  either  gov- 
ernment of  a  person  charged  with  a  crime  not 
enumerated  in  the  treaty. 

7.  In  re  Neely,  103  Fed.  626  [affirmed  in 
180  U.  S.  126,  21  S.  Ct.  308,  45  L.  ed.  457] ; 
In  re  Kaine,  14  Fed.  Cas.  No.  7,598,  10  N.  Y. 
Leg.  Obs.  257. 

This  power  is  not  afiected  by  the  character 
of  the  criminal  procedure  of  the  foreign 
country  or  by  the  fact  that  the  alleged  of- 
fender is  a  citizen  of  the  United  States. 
In  re  Neely,  103  Fed.  626. 

8.  See  siipra,  II,  B. 

9.  Argentine  Republic  (1896).  31  U.  S, 
St.   at  L.    1883. 

Austria     1856).     11  U.  S.  St.  at  L.  691. 

Baden  (1857).    11  U.  S.  St.  at  L.  713. 

Bavaria   (1853).     10  U.  S.  St.  at  L.  1022. 

Belgium  (1901).     32  U.  S.  St.  at  L.  1894. 

Bolivia  (1900).    32  U.  S.  St.  at  L.  1857. 

Brazil  (1898).     33  U.  S.  St.  at  L.  2091. 

Bremen  (1852).     10  U.  S.  St.  at  L.  970. 

Chile  (1900).    32  U.  S.  St.  at  L.  1850. 

Colombia  (1888).    26  U.  S.  St.  at  L.  1534. 

Cuba  (1904).     33  U.  S.  St.  at  L.  2265. 

Denmark   (1902).     32  U.  S.  St.  at  L.  1906. 

Ecuador  (1872).    18  U.  S.  St.  at  L.  756. 

France  (1843).  8  U.  S.  St.  at  L.  580. 
(1845).  8  U.  S.  St.  at  L.  617.  (1858).  11 
U.  S.  St.  at  L.  741. 

Great  Britain   (1842).     8  U.  S.  St.  at  L. 
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B.  Power  to  Make  Extradition  Treaties.  A  treaty  stipulation,  on  the 
part  of  the  government  of  the  United  States,  to  surrender  fugitives  from  justice, 
is  a  lawful  stipulation,  and  within  the  authority  of  the  treaty-making  power.^" 
A  treaty  is  of  equal  force  with  an  act  of  congress,  and  the  provisions  of  a  treaty 
of  extradition  are  binding  on  the  courts."  Such  treaties  are  obligatory  upon  the 
tribunals  of  the  several  states  as  well  as  those  of  the  federal  government.''^  A 
statute  of  a  state  providing  for  the  surrender  of  fugitives  from  the  justice  of 
foreign  countries  is  xmconstitutional  and  void.'^ 

C.  Retroactive  Effect.  A  treaty  of  extradition  operates  retroactively  unless 
it  contains  a  provision  expressly  declaring  that  its  stipulations  shall  not  apply  to 
crimes  committed  prior  to  the  conclusion  of  tlie  treaty.'*  A  person  who  has 
committed  a  crime  abroad  and  come  to  the  United  States  before  the  conclusion 
of  a  treaty  of  extradition  authorizing  surrender  for  such  a  crime  does  not  thereby 
acquire  a  right  of  asylum.'^  Nor  is  a  treaty,  construed  as  covering  a  crime  com- 
mitted before  the  conclusion  of  the  treaty,  obnoxious  to  the  objection  that  it  is 
an  ex  post  facto  law.'* 


576.  (1889).  26  U.  S.  St.  at  L.  1508.  (1900). 
32  U.  S.  St.  at  L.  1864. 

Guatemala  (1903).  33  U.  S.  St.  at  L. 
2147. 

Italy  (1868).  15  U.  S.  St.  at  L.  629. 
(1869).  16  U.  S.  St.  at  L.  767.  (1884).  24 
U    S.  St.  at  L.  1001. 

Japan  ( 1886) .     24  U.  S.  St.  at  L.  1015. 

Luxemburg  (1883).  23  TJ.  S.  St.  at  L. 
808. 

Mecklenlurg-Schwerin  (1852).  10  U.  S. 
St.  at  L.  971. 

Mecklenhurg-Strelitz  (1852).  10  U.  S.  St. 
at  L.  970. 

Mexico   (1899).    31  U.  S.  St.  at  L.  1818. 

■Netherlands  (1887).  26  U.  S.  St.  at  L. 
1481.    (1904).   33  U.  S.  St.  at  L.  2257. 

North  German  Confederation  (1868).  15 
U.  S.  St.  at  L.  616. 

Norway   (1893).     28  U.  S.  St.  at  L.  1187. 

Oldenhurg  (1852).     10  U.  S.  St.  at  L.  971. 

Ottoman  Empire  ( 1874) .  19  U.  S.  St.  at  L. 
572. 

Panama  (1905). 

Peru   (1899).     31  U.  S.  St.  at  L.  1921. 

Prussia  (1852).    10  U.  S.  St.  at  L.  964. 

Russia   (1887).    28  U.  S.  St.  at  L.  1071. 

Schodirnburg-Lippe  (1854). 

Servia   (1901).    32  U.  S.  St.  at  L.  1890. 

Sweden  ( 1893 ) .   27  U.  S.  St.  at  L.  972. 

Switzerland  (1900).  31  U.  S.  St.  at  L. 
1928. 

Wurtemiurg  (1851).  10  U.  S.  St.  at  L. 
971.    (1868).    16  U.  S.  St.  at  L.  736. 

A  violation  of  a  law  of  the  German  empire 
against  crime,  such  as  forgery,  is  an  offense 
extraditable  under  the  treaty  of  the  United 
States  with  Prussia,  when  such  offense  is 
committed  in  Prussia,  and  such  law  is  recog- 
nized and  enforced  in  that  kingdom  as  its  law 
on  that  subject.  Terlinden  v.  Ames,  184 
U.  S.  270,  22  S.  Ct.  484,  46  L.  ed.  534. 

The  treaty  of  extradition  of  the  United 
States  with  Bavaria  of  1853  was  not  abro- 
gated by  the  operation  of  the  constitution 
of  the  German  Empire,  adopted  in  1871. 
In  re  Thomas  23  Fed.  Cas.  No.  13,887,  12 
Blatchf.  370. 

[Ill,  B] 


10..  People  r.  Curtis,  50  N.  Y.  321,  10  Am. 
Rep.  483 ;  Terlinden  v.  Ames,  184  U.  S.  270, 
22  S.  Ct.  484,  46  L.  ed.  534;  Holmes  v.  Jenni- 
son,  14  Pet.  (U.  S.)  540,  614,  10  L.  ed.  579, 
618;  In  re  De  Giaeomo,  7  Fed.  Cas.  No.  3,747, 
12  Blatchf.  391 ;  U.  S.  v.  Robins,  27  Fed.  Cas. 
No.    16,175,   Bee  266. 

11.  In  re  Metzger,  17  Fed.  Cas.  No.  9,511. 

12.  Blandford  v.  State,  10  Tex.  App.  627. 
See  also  Goldfon  v.  Allegheny  County,  8  Pa. 
-Dist.  387. 

13.  People  V.  Curtis,  50  N.  Y.  321,  10  Am. 
Rep.  483.  See  also  People  v.  Columbia 
County,  134  N.  Y.  1,  31  N.  E.  322;  In  re 
Vogt,  44  How.  Pr.  (N.  Y.)  171 ;  Esc  p.  Holmes, 
12  Vt.  631. 

14.  In,  re  De  Giaeomo,  7  Fed.  Cas.  No. 
3,747,  12  Blatchf.  391.  See  also  Constitu- 
tional Law,  8  Cyc.  1032  note  24. 

15.  In  re  De  Giaeomo,  7  Fed.  Cas.  No. 
3,747,  12  Blatchf.  391.  The  treaties  of  ex- 
tradition to  which  the  United  States  are 
parties  do  not  guarantee  a  fugitive  from  the 
justice  of  one  of  the  countries  an  asylum  in 
the  other.  They  only  make  provision  that  for 
certain  crimes  he  shall  be  deprived  of .  that 
asylum,  and  surrendered  to  justice,  and  they 
prescribe  the  mode  in  which  this  shall  be 
done.  Ker  v.  Illinois,  119  U.  S.  436,  7  S.  Ct. 
225,  30  L.  ed.  421. 

16.  In  re  De  Giaeomo,  7  Fed.  Cas.  No. 
3,747,  12  Blatchf.  391. 

Article  3  of  the  treaty  of  1874  with  Belgium 
provided  that  the  stipulations  of  the  treaty 
should  not  apply  to  any  crime  committed 
prior  to  the  date  of  the  treaty,  and  article  8 
provided  that  the  treaty  should  take  effect 
twenty  days  after  the  day  of  the  date  of  the 
exchange  of  ratifications.  It  was  decided 
that  the  treaty  was  applicable  to  a  crime' 
committed  the  day  after  the  date  of  the  ex- 
change of  ratifications,  the  court  holding 
that  "  the  reference  in  article  3  was  to  the 
date  of  the  treaty,  which  was  either  the  date 
of  the  signing,  or  the  date  of  the  exchange 
of  ratifications,  and  not  the  time  of  its  tak- 
ing effect."  In  re  Vandervelpen,  28  Fed.  Cas. 
No.  16,844,  14  Blatchf.  137. 
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D,  Offenses  —  1.  In  General.  The  first  treaty  stipulation  providing  for  tlie 
extradition  of  criminals,  to  which  the  United  States  was  a  party,"  included  only 
the  crimes  of  murder  and  forgery.  In  our  earlier  treaties  crimes  of  violence 
predominated,  such  as  murder,  robbery,  arson,  etc.  Later  these  were  supple- 
mented by  crimes  of  fraud,  as  embezzlement,  breach  of  trust,  obtaining  money 
by  false  pretenses,  etc.  The  latest  ofiEense  included  in  our  extradition  treaties  is 
bribery.  The  list  of  ofEenses  embraced  in  our  various  extradition  treaties  numbers 
more  than  thirty.^^ 


17.  Treaty  with  Great  Britain  (1794), 
art.  27. 

18.  Abduction,  abortion,  arson,  assault  with 
intent  to  murder,  bigamy,  bribery,  burglary, 
child  stealing,  conspiracy  to  revolt  on  the 
high  seas,  counterfeiting,  destruction  of  a 
vessel  at  sea,  destruction  or  obstruction  of 
railroads  endangering  human  life,  embezzle- 
ment by  persons  hired  or  salaried,  to  the 
detriment  of  their  employers,  embezzlement 
of  funds  of  a  bank  or  trust  company,  embez- 
zlement of  public  moneys,  forgery  or  utter- 
ance of  forged  papers,  fraud  or  breach  of 
trust,  housebreaking,  kidnapping,  larceny, 
manslaughter,  mayhem,  murder,  obtaining 
money,  etc.,  by  false  pretenses,  perjury  or 
subornation  of  perjury,  piracy,  rape,  receiv- 
ing money,  etc.,  known  to  have  been  stolen  or 
fraudulently  obtained,  revolt  on  ship  at  sea, 
robbery,  shop-breaking,  sinking  a  ship  at 
sea,  slave-trading.  See  Compilation  Treat. 
1904. 

Child  stealing. —  Canada. —  Where  the  pris- 
oner and  his  wife  were  absolutely  divorced  in 
the  United  States,  the  decree  awarding  the 
custody  of  their  child  to  the  wife,  with  per- 
mission to  the  father  to  take  it  out  in  the 
daytime,  returning  it  each  day,  and  the 
prisoner  having  thus  obtained  the  child  car- 
ried it  away  to  Canada,  this  was  held  to  be 
"  child  stealing  "  under  the  extradition  treaty 
between  the  United  States  and  Great  Britain, 
and  sufficient  to  warrant  the  extradition  of 
the  father.    Rex  v.  Watts,  3  Out.  L.  Rep.  368. 

Embezzlement. — ^Where  defendant  subscribed 
for  one  share  of  the  stock  of  a  French  cor- 
poration, and  agreed  with  the  other  sub- 
scribers to  devote  his  entire  time  to  the  man- 
agement of  the  corporation's  affairs,  and  in 
consideration  of  his  services  receive  forty  per 
cent  of  the  profits,  he  was  a  person  "  hired 
or  salaried "  by  the  corporation,  within  the 
French  extradition  treaty,  authorizing  ex- 
tradition for  embezzlement  by  any  person  or 
persons,  hired  or  salaried,  to  the  detriment 
of  their  employers.  In  re  Balensi,  120  Fed. 
864. 

Embezzlement  of  public  moneys. —  The  em- 
bezzlement of  the  funds  of  a  savings  bank  es- 
tablished, maintained,  and  owned  by  a  city 
in  Grermany,  by  a  cashier  who  is  a  public 
official  appointed  by  the  city,  is  an  embezzle- 
ment of  public  moneys,  within  the  treaty  of 
1852  between  Prussia  and  the  other  states 
of  the  Germanic  confederation  and  the  United 
States.  In  re  Reiner,  122  Fed.  109.  The 
funds  of  a  private  corporation  are  not  "  pub- 
lic moneys "  within  the  meaning  of  the  ex- 


tradition treaty  between  Mexico  and  the 
United  States,  providing  for  extradition  for 
the  offense  of  embezzling  public  moneys. 
Blandford  v.   State,   10  Tex.  App.  627. 

Falsely  certifying  invoices. —  Under  Cuba 
Pen.  Code,  art.  401,  which  makes  it  a  crime 
for  a  public  employee  to  take  public  funds 
of  which  he  has  charge  by  virtue  of  his  office, 
a  public  officer  who,  by  falsely  certifying  the 
invoices  in  which  certain  coupons  are  in- 
closed, obtains  possession  of  money  paid  out 
by  the  Spanish  bank,  which  could  not  pass 
from  the  bank's  possession  to  his  own  except 
as  a  consequence  of  his  official  act,  is  guilty 
of  an  extraditable  offense  under  the  treaty 
between  the  United  States  and  Spain.  In  re 
Cortes,  42  Fed.  47  [affirmed  in  136  U.  S.  330, 
10  S.  Ct.   1031,  34  L.  ed.  464]. 

Forgery. —  False  entries  made  in  the  usual 
books  of  account,  or  memoranda  on  slips 
directing  such  entries  by  others,  made  by  an 
official  or  employee  of  a  bank  for  the  pur- 
pose of  concealing  his  embezzlements,  do  not 
constitute  forgery,  as  defined  and  recognized 
by  the  courts  of  England.  In  re  Tully,  20 
Fed.  812;  Reg.  v.  Blackstone,  4  Manitoba  296. 
A  clerk  in  a  city  controller's  office,  whose 
duty  it  was  to  make  proper  entries  of  moneys 
received  from  taxes  in  the  official  books  pro- 
vided for  that  purpose,  having  received  a 
sum  of  money  for  taxes,  at  first  entered  the 
correct  amount  and  then  erased  the  true 
figures  and  inserted  a  less  sum,  with  intent 
to  benefit  himself  by  the  abstraction  of  the 
difference  between  the  two.  This  was  held  to 
be  forgery  at  common  law  and  extraditable 
under  the  Ashburton  treaty.  In  re  Hall,  8 
Ont.  App.  31,  2  Can.  L.  T.  592.  See  also 
In  re  Phipps,  8  Ont.  App.  77 ;  In  re  Murphy, 
2  Can.  Cr.  Cas.  562. 

Larceny  —  Canada. —  The  abandonment  of 
the  term  "larceny"  in  Canadian  jurispru- 
dence does  not  affect  the  liability  to  extradi- 
tion of  a  person  charged  with  what  was  lar- 
ceny at  common  law  and  is  by  the  Canadian 
criminal  code  still  an  offense  in  Canada  under 
the  name  of  "  theft "  or  "  stealing."  In  re 
Gross,  2  Can.  Cr.  Cas.  67. 

Robbery. —  The  treaty  between  the  United 
States  and  Salvador  defines  robbery  as  "  the 
act  of  feloniously  and  forcibly  taking  from 
the  person  of  another  goods  or  money  by  vio- 
lence, or  putting  him  in  fear."  Taking  money 
or  goods  from  the  presence  or  view  of  the 
party  robbed,  by  violence,  or  by  putting  him 
in  fear,  is  robbery,  within  the  meaning  of 
such  treaty.    In  re  Ezeta,  62  Fed.  972. 

Uttering   forged   paper. —  Canada. —  Where 

[III.  D.  1] 
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2.  Political  Offenses.  "W^hile  it  is  a  well  recognized  principle,  irrespective  of 
treaty  stipulation,  that  governments  do  not  deliver  np  fugitives  for  political 
crimes,^'  most  of  tlie  extradition  treaties  to  which  the  United  States  is  a  party 
expressly  declare  that  their  provisions  shall  not  apply  to  crimes  or  offenses  of  a 
political  character.^  It  is  tlie  duty  of  the  committing  magistrate  to  determine 
whether  the  offense  charged  is  of  a  political  character.^'  Several  of  the  treaties 
of  the  United  States  provide  that  an  attempt  against  the  head  of  a  foreign  gov- 
ernment or  member  of  his  family,  when  such  act  comprises  the  act  of  murder, 
assassination,  or  poisoning,  shall  not  be  considered  a  political  offense.^ 

E.  Citizens  —  I.  General  Exemption  by  Treaty.  Nearly  all  of  the  extradition 
treaties  of  the  United  States  contain  a  provision  declaring  that  neither  of  the 
contracting  parties  shall  be  bound  to  surrender  its  own  citizens.^     In  Great  Brit- 


it  appeared  that  the  accused  presented  to  a 
young  woman  a  false  letter  of  introduction, 
with  the  intent  that  she  should  believe  and 
act  upon  it  as  genuine  to  her  prejudice,  and 
she,  believing  the  letter  to  be  a  genuine  rec- 
ommendation of  the  accused  to  her  favor 
from  the  vice-president  of  the  company  by 
which  she  was  employed,  allowed  the  accused 
to  pay  his  addresses  to  her  and  became  en- 
gaged to  marry  him  under  the  false  name 
given  him  in  that  letter,  although  he  had  a 
wife  living;  it  was  held  that  the  facts  con- 
stituted a  prima  facie  case  of  utterance  of 
forged  paper  under  the  criminal  code  of  Can- 
ada, and  that  the  offense  was  extraditable 
under  the  treaty  with  the  United  States.  Re 
Abeel,  7  Ont.  L.  Eep.  327.  See  also  In  re 
Murphy,  2  Can.  Cr.  Cas.  552. 

19.  What  constitutes  an  ofiense  of  a  politi- 
cal character  has  not  yet  been  determined  by 
judicial  authority.  In  re  Ezeta,  62  Fed.  972. 
It  depends  upon  the  particular  circumstances 
of  each  ease.  The  decision  of  the  question 
whether  or  not  an  offense  is  political  is  by 
express  provision  of  several  of  the  treaties 
of  the  United  States  declared  to  rest  with 
the  authorities  of  the  government  upon  which 
the  demand  for  surrender  is  made.  But  in 
the  absence  of  such  a  conventional  provision 
the  right  to  determine  the  question  undoubt- 
edly inheres  in  the  government  of  which  the 
extradition  is  requested. 

20.  The  British  law  expressly  provides  that 
a  fugitive  criminal  shall  not  be  surrendered 
if  the  offense  in  respect  to  which  his  sur- 
render is  demanded  is  one  of  a  political  char- 
acter. St.  33  &  34  Vict.  c.  52,  §  3.  To  bring  an 
offense  within  the  meaning  of  the  words  "  of 
a  political  character"  in  this  act,  it  must 
be  incidental  to  and  form  part  of  political 
disturbances.  In  re  Meunier,  [1894]  2  Q.  B. 
415,  18  CoxC.  C.  15,  63  L.  J.  M.  C.  198,  71 
L.  T.  Rep.  N.  S.  403,  10  Reports  400,  42 
Wkly.  Eep.  637;  In  re  Castioni,  [1891]  1 
Q.  B.  149;  17  Cox  C.  C.  225,  55  J.  P.  328, 
60  L.  J.  ]VI.  C.  22,  64  L.  T.  Rep.  N.  S.  344, 
39  Wkly.  Eep.  202. 

21.  In  re  Ezeta,  62  Fed.  972.  In  this  case 
the  testimony  showed  that  the  hanging  of 
four  persons  by  ofBcers  of  President  Ezeta, 
the  killing  of  another  person  by  President 
Ezeta  and  the  other  defendants,  his  officers, 
the  robbery  of  a  bank  by  Prtsident  Ezeta, 
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and  the  killing  of  a  sixth  person  by  Presi- 
dent Ezeta  and  his  officer  were  all  com- 
mitted during  the  existence  of  a  state  of 
siege  in  the  republic  of  Salvador,  and  the 
progress  of  actual  hostilities  between  the 
contending  forces,  wherein  Ezeta  and  his 
companions  were  seeking  to  maintain  the  au- 
thority of  the  then  existing  government 
against  a  revolutionary  uprising;  that  such 
acts  were  associated  with  the  actual  conflict 
of  such  armed  forces ;  that  the  four  persons 
were  hung  because  they  did  not  assist  in  de- 
fending the  government;  that  the  fifth  was 
killed  because  he  was  considered  a  spy;  that 
the  robbery  of  the  bank  was  for  the  purpose 
of  paying  Ezeta's  soldiers;  and  that  the  kill- 
ing of  the  sixth  person  was  the  result  of  a 
report  that  he  had  gone  over  to  the  enemy. 
It  was  decided  that  such  offenses  were  of  a 
political  character,  and  not  subject  to  ex- 
tradition. In  the  case  of  Ornelas  v.  Ruiz, 
161  U.  S.  502,  16  S.  Ct.  689,  40  L.  ed.  787,  a 
band  of  over  one  hundred  men  crossed  from 
Texas  into  Mexico  and  attacked  about  forty 
Mexican  soldiers,  killing  and  wounding  some 
of  them,  burning  their  barracks,  and  taking 
away  their  horses  and  equipments.  The 
same  band  violently  assaulted  private  citi- 
zens, taking  their  horses,  and  burning  houses, 
extorted  small  sums  of  money  from  the 
women,  and  appropriated  clothes  and  pro- 
visions. The  members  of  the  band,  who  were 
without  uniform  or  flag,  but  had  red  bands 
on  their  hats,  remained  in  Mexico  about  six 
hours,  and  then  recrossed.  There  was  evi- 
dence, on  the  other  side,  that  there  had 
been  on  that  border  a  revolutionary  move- 
ment directed  against  the  Mexican  govern- 
ment the  year  before,  and  that  the  aim  and 
purpose  of  the  expedition  in  question  was 
the  same.  It  was  held  that  the  magistrate 
was  justified  in  finding  that  the  offense  was 
not  "  of  a  purely  political  character  "  within 
the  meaning  of  the  extradition  treaty  with 
Mexico. 

22.  See  supra,  note  9. 

23.  See  supra,  note  9.  Where  a  treaty  pro- 
vides that  neither  of  the  contracting  parties 
shall  be  bound  to  surrender  its  own  citizens 
under  the  stipulations  of  the  treaty,  this  gov- 
ernment cannot  surrender  a  citizen  of  the 
United  States.  Ex  p.  McCabe,  46  Fed.  363, 
12  L.  R.  A.  589. 
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ain,  unless  there  is  an  express  treaty  stipulation  to  the  contrary,  subjects  of  the 
British  government  may  be  surrendered.^ 

2.  Executive  Discretion  by  Special  Treaty  Provision.  Some  treaties  contain  a 
provision  that  neither  of  the  contracting  parties  shall  be  bound  to  deliver  up  its 
own  citizens  or  subjects  under  the  stipulations  of  this  convention,  but  they  shall 
have  the  power  to  deliver  them  up  if  in  their  discretion  it  be  deemed  proper  to 
do  so.^ 

F.  Requisitions  —  1.  In  General.  Extradition  treaties  usually  provide  for 
the  presentation  to  the  executive  of  the  govermnent  of  which  the  surrender  of  a 
fugitive  criminal  is  sought,  of  a  requisition  therefor,  by  the  chief  diplomatic  or 
consular  officer  of  the  demanding  government.^^ 

2.  Previous  Indictment  Not  Necessary.  It  is  not  necessary,  under  the  extradi- 
tion treaty  between  the  United  States  and  Great  Britain  of  1842,  that  an  appli- 
cation for  extradition  shall  have  been  preceded  by  an  indictment  in  the  country 
requesting  the  surrender.^' 

3.  In  Extradition  to  United  States  —  a.  Form.  The  manner  in  which  requisi- 
tions and  the  accompanying  papers,  in  the  case  of  applications  for  the  extradition 
from  foreign  countries  of  fugitives  from  the  justice  of  the  United  States,  should 
be  prepared,  is  shown  in  the  subjoined  note.^ 


24.  Reg.  V.  Wilson,  3  Q.  B.  D.  42,  13  Cox 
C.  C.  630,  37  L.  T.  Rep.  N.  S.  354,  26  Wkly. 
Rep.  44.  In  In  re  Galwey,  [1896]  1  Q.  B.  230, 
18  Cox  C.  C.  213,  60  J.  P.  87,  65  L.  J.  M.  C. 
38,  73  L.  T.  Rep.  N.  S.  756,  44  Wkly.  Rop. 
313,  arising  under  the  treaty  between  Eng- 
land and  Belgium  of  1887,  suppressing  the 
exception  contained  in  article  1  of  the  treaty 
of  1876,  and  providing  that  the  contracting 
parties  shall  not  be  bound  to  surrender  their 
own  subjects,  it  was  held  that  the  surrender 
of  a.  British  subject  to  Belgium  under  the 
extradition  act  of  1870  rests  in  the  discre- 
tion of  the  secretary  of  state.  Where  a  treaty 
provided  that  the  contracting  parties  should 
reciprocally  surrender  any  persons,  who  being 
accused  of  any  of  certain  specified  crimes 
committed  within  the  jurisdiction  of  the  re- 
questing party  should  be  found  in  the  terri- 
tories of  the  other  party,  and  further  pro- 
vided that  neither  party  should  be  bound  to 
deliver  up  its  own  subjects,  it  was  held  that 
the  provisions  of  the  treaty  were  not  con- 
fined to  persons  who  are  subjects  of  the  state 
requesting  jurisdiction,  but  applied  to  all 
persons  who  had  committed  any  of  the  speci- 
fied crimes  within  the  jurisdiction  of  such 
state,  of  whatever  nationality  they  might  be, 
except  subjects  of  the  state  from  which  ex- 
tradition was  requested.  Reg.  v.  Ganz,  9 
Q.  B.  D.  93,  51  L.  J.  Q.  B.  419,  46  L.  T.  Rep. 
N.  S.  592. 

25.  24  U.  S.  St.  at  L.  1015  (treaty  between 
the  United  States  and  Japan)  ;  31  U.  S.  St. 
at  L.  1818  (treaty  between  United  States  and 
Mexico)  ;  31  U.  S.  St.  at  L.  1883  (treaty  be- 
tween United  States  and  the  Argentine  Re- 
public) ;  33  U.  S.  St.  at  L.  2147  (treaty 
between  United  States  and  Guatemala ) . 

26.  In  re  Heilbronn,  11  Fed.  Cas.  No.  6,323, 
12  N.  Y.  Leg.  Obs.  65. 

Between  the  United  States  and  Canada. — 
Under  »the  practice  between  the  United  States 
and  Great  Britain,  a  request  for  extradition 


from  the  Dominion  of  Canada  is  made  by  the 
secretary  of  state  upon  the  British  ambassa- 
dor at  Washington. 

Between  the  United  States  and  Mexico. — 
By  stipulation  of  treaty  between  the  United 
States  and  Mexico,  in  the  case  of  crimes 
committed  in  the  frontier  states  or  terri- 
tories, requisitions  may  be  made  through  the 
chief  civil  authority  of  the  respective  border 
state  or  territory.     31  U.  S.  St.  at  L.  1824. 

Between  the  United  States  and  the  Nether- 
lands.—  By  the  treaty  between  the  United 
States  and  the  Netherlands  of  1904,  it  is 
provided  that  requisitions  for  extradition 
between  the  island  possessions  and  colonies 
of  the  respective  governments  may  be  made 
directly  to  the  respective  chief  insular  or 
colonial  authority.     33  U.  S.  St.  at  L.  2257. 

27.  Muller's  Case,  17  Fed.  Cas.  No.  9,913, 
5  Phila.  (Pa.)  289;  In  re  Sheazle,  21  Fed. 
Cas.  No.  12,734,  1  Woodb.  &  M.  66.  In  In  re 
Metzger,  17  Fed.  Cas.  No.  9,511,  5  N.  Y. 
Leg.  Obs.  83,  it  was  held  that  a  person 
against  whom  a  complaint  has  been  made 
and  accepted  before  a  judge  of  instruction 
in  France  is  a  person  accused,  within  the 
meaning  of  the  treaty  of  extradition,  al- 
though no  indictment  has  been  found  against 
him.  In  State  c.  Rowe,  104  Iowa  323,  73 
N.  w:  833,  under  the  treaty  of  the  United 
States  with  Mexico  providing  for  the  sur- 
render of  persons  "to  justice  .  .  .  who  being 
accused  of  the  crimes  enumerated,"  etc.,  it 
was  held  that  such  provision  means  that 
they  are  to  be  accused  in  due  form  of  law; 
and  that  it  applies  to  one  who  is  accused  on 
information,  as  well  as  one  charged  by  in- 
dictment, since  an  information  is  one  of  the 
forms  prescribed  by  statute. 

28.  Address. —  All  applications  for  requisi- 
tions should  be  addressed  to  the  secretary  of 
state.  When  extradition  is  sought  for  an 
offense  within  the  jurisdiction  of  the  state  or 
territorial  courts,  the  application  must  come 
from  the  governor  of  the  state  or  territory. 
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b.  Agent.  The  act  of  Marcli  3,  1869,  authorizes  the  president  to  appoint  an 
agent  to  receive  from  a  foreign  government  and  convey  to  this  country  for  trial 
a  fugitive  whose  extradition  has  been  requested,  and  clothes  such  agent  with  the 
powers  of  a  marshal  of  the  United  States,  in  the  districts  through  which  it  may 


When  the  offense  is  against  the  United 
States,  the  application  should  come  from 
the  attorney-general.     Mem.  Dept.  State. 

Offense  and  place  of  commission. —  In  every 
application  for  a  requisition  it  must  be  made 
to  appear  that  one  of  the  offenses  enumerated 
in  the  extradition  treaty  between  the  United 
States  and  the  government  from  which  extra- 
dition is  sought  has  been  committed  within 
the  jurisdiction  of  the  United  States,  or  of 
some  one  of  the  states  or  territories,  and 
that  the  person  charged  therewith  is  be- 
lieved to  have  sought  an  asylum  or  has  been 
found  within  the  dominions  of  such  foreign 
government.     Mem.  Dept.  State. 

Evidence  of  criminality. —  The  extradition 
treaties  of  the  United  States  ordinarily  pro- 
vide that  the  surrender  of  a  fugitive  shall  be 
granted  only  upon  such  evidence  of  criminal- 
ity as,  according  to  the  laws  of  the  place 
where  the  fugitive  or  person  so  charged  shall 
be  found,  would  justify  his  or  her  commit- 
ment for  trial  if  the  crime  or  offense  had 
been  there  committed.  If  the  person  whose 
extradition  is  desired  has  been  convicted  of 
a  crime  or  offense  and  escaped  thereafter,  a 
duly  authenticated  copy  of  the  record  of  con- 
viction and  sentence  of  the  court  is  ordina- 
rily sufBcient.  If  the  fugitive  has  not  been 
convicted,  but  is  merely  charged  with  crime, 
a  duly  authenticated  copy  of  the  indictment 
or  information,  if  any,  and  of  the  warrant 
of  arrest  and  return  thereto,  accompanied 
by  a  copy  of  the  evidence  upon  which  the 
indictment  was  found,  or  the  warrant  of  ar- 
rest issued,  or  by  original  depositions  setting 
forth  as  fully  as  possible  the  circumstances 
of  the  crime,  are  usually  necessary.  Many 
of  our  treaties  require  the  production  of  a 
duly  authenticated  copy  of  the  warrant  of 
arrest  in  this  country;  but  an  indictment, 
information,  or  warrant  of  arrest  alone,  with- 
out the  accompanying  proofs,  is  not  ordi- 
narily suflBcient.  It  is  desirable  to  make  out 
as  strong  a  case  as  possible,  in  order  to  meet 
the  contingencies  of  the  local  requirements  at 
the  place  of  arrest.  If  the  extradition  of  the 
fugitive  is  sought  for  several  offenses,  copies 
of  the  several  convictions,  indictments,  or 
informations  and  of  the  documents  in  sup- 
port of  each  should  be  furnished.  Mem. 
Dept.  State. 

Designation  of  fugitive,  of  ofiense,  and  of 
person  to  receive  prisoner. —  Application  for 
the  extradition  of  a  fugitive  should  state 
his  full  name,  if  known,  and  his  alias,  if  any, 
the  offense  or  offenses  in  the  language  of  the 
treaty  upon  which  his  extradition  is  desired, 
and  the  full  name  of  the  person  proposed  for 
designation  by  the  president  to  receive  and 
convey  the  prisoner  to  the  United  States. 
Mem.  Dept.  State. 

Certification  and  authentication  of  papers. 
—  Copies  of  the  record  of  conviction,  or  of 
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the  indictment,  or  information,  and  of  the 
warrant  of  arrest,  and  the  other  papers  and 
documents  going  to  make  up  the  evidence 
are  required  by  the  department  of  state  in 
the  first  instance,  as  a  basis  for  requesting 
the  surrender  of  the  fugitive,  but  chiefly  in 
order  that  they  may  be  duly  authenticated 
under  the  seal  of  that  department,  so  as  to 
make  them  receivable  as  evidence  where  the 
fugitive  is  arrested  upon  the  question  of  his 
surrender.  Copies  of  all  papers  going  to 
make  up  the  evidence,  including  the  record 
of  conviction,  or  the  indictment,  or  informa- 
tion, and  the  warrant  of  arrest,  must  be 
duly  certified  and  then  authenticated  under 
the  great  seal  of  the  state  making  the  appli- 
cation or  the  seal  of  the  department  of  jus- 
tice, as  the  ease  may  be;  and  the  depart- 
ment of  state  will  authenticate  the  seal  of 
the  state  or  of  the  department  of  justice. 
For  example,  if  a  deposition  is  made  before 
a  justice  of  the  peace,  the  official  character 
of  the  justice  and  his  authority  to  adminis- 
ter oaths  should  be  attested  by  the  county 
clerk  or  other  superior  certifying  officer;  the 
certificate  of  the  county  clerk  should  be  au- 
thenticated by  the  governor  or  secretary  of 
state  under  the  seal  of  the  state,  and  the  lat- 
ter will  be  authenticated  by  the  state  depart- 
ment. If  there  is  but  one  authentication,  it 
should  plainly  cover  all  the  papers  attached. 
Mem.  Dept.  State. 

Transmission  of  papers  in  duplicate  or  in 
triplicate. —  All  of  the  papers  required  in  the 
way  of  evidence  must  be  transmitted  in  dupli- 
cate, one  copy  to  be  retained  in  the  files  of 
the  department  of  state,  and  the  other,  duly 
authenticated  by  the  secretary  of  state,  will 
be  returned  with  the  president's  warrant,  for 
the  use  of  the  agent  who  may  be  designated 
to  receive  the  fugitive.  As  the  governor  of 
the  state  or  the  department  of  justice  also 
ordinarily  requires  a  copy  prosecuting  attor- 
neys should  have  all  papers  made  in  tripli- 
cate.   Mem.  Dept.  State. 

Agent's  declaration  under  oath  as  to  truth 
of  copies  of  papers. —  By  the  practice  of  some 
of  the  countries  with  which  the  United  States 
has  treaties,  in  order  to  entitle  copies  of 
depositions  to  be  received  in  evidence  the 
party  producing  them  is  required  to  declare 
under  oath  that  they  are  true  copies  of  the 
original  depositions.  It  is  desirable  there- 
fore that  such  agent,  either  from  a  compari- 
son of  the  copies  with  the  originals  or  from 
having  been  present  at  the  attestations  of 
the  copies,  should  be  prepared  to  make  such 
declaration.  When  the  original  depositions 
are  forwarded  such  declaration  is  not  re- 
quired.   Mem.  Dept.  State. 

Applications  by  telegraph  or  letter. —  Ap- 
plications by  telegraph  or  letter  are  fre- 
quently made  to  obtain  the  provisional  arrest 
and  detention  of  fugitives   in  foreign  coun- 
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be  necessary  for  him  to  pass,  so  far  as  such  power  is  requisite  for  the  safe-keeping 
of  the  prisoner.^' 

G.  Preliminary  Mandate  —  1 .  Not  Necessary  Where  Not  Required  by  Treaty. 
In  the  United  States  it  is  established  by  judicial  decisions  and  executive  practice 
that,  in  cases  where  the  treaty  does  not  "require  a  previous  executive  mandate, 
the  issuing  of  such  a  mandate  is  not  essential  as  a  prerequisite  to  the  entertain- 
ing of  proceedings  and  the  issuiag  of  a  warrant  of  arrest  by  a  magistrate.^  The 
secretary  of  state  does  not  now  issue  mandates  except  where  provision  is  made 
therefor  by  treaty.^^    - 


tries  in  advance  of  the  presentation  of  the 
formal  proofs  upon  which  a  demand  for  their 
extradition  may  be  based.  Such  applications 
should  state  specifically  the  name  of  the 
fugitive,  the  offense  with  which  he  is  charged, 
the  circumstances  Of  the  crime  as  fully  as 
possible,  and  a  description  and  identification 
of  the  accused.  It  is  always  helpful  to  show 
that  an  indictment  has  been  found  or  a 
warrant  of  arrest  has  been  issued  for  the 
apprehension  of  the  accused.  In  Great  Brit- 
ain the  practice  makes  it  essential  that  it 
shall  appear  that  a  warrant  of  arrest  has 
been  issued  in  this  country.  Mem.  Dept. 
State. 

Compliance  with  provisions  of  treaty. — 
Care  should  be  taken  to  observe  the  provi- 
sions of  the  particular  treaty  under  which 
extradition  is  sought,  and  to  comply  with  any 
special  provisions  contained  therein.  The 
extradition  treaties  of  the  United  States  may 
be  found  in  the  several  volumes  of  the  stat- 
utes at  large,  in  the  Revised  Statutes  of  the 
United  States  relating  to  the  District  of  (Co- 
lumbia and  post  roads,  together  with  pub- 
lic treaties  in  force  on  the  1st  day  of  Decem- 
ber, 1873,  and  in  the  volume  of  Public 
Treaties    (1887).     -Mem.  Dept.   State. 

Delivery  of  prisoner  to  what  authorities. — 
If  the  offense  charged  be  a  violation  of  a  law 
of  a  state  or  territory,  the  agent  authorized 
by  the  president  to  receive  the  fugitive  will 
be  required  to  deliver  him  to  the  authorities 
of  such  state  or  territory.  If  the  offense 
charged  be  a  violation  of  a  law  of  the  United 
States,  the  agent  will  be  required  to  deliver 
the  fugitive  to  the  proper  authorities  of  the 
United  States  for  the  judicial  district  having 
jurisdiction  of  the  offense.    Mem.  Dept.  State. 

29.  U.  S.  Rev.  St.  (1878)  §§  5275-5277 
[U.  S.  Comp.  St.   (1901)   pp.  3596,  3597]. 

30.  In  re  Thomas,  23  Fed.  Cas.  No.  13,887, 
12  Blatchf.  370. 

Prior  to  1852  (the  time  when  the  case  of 
In  re  Kaine,  14  How.  (U.  S.)  103,  I*  L.  ed. 
345,  arose  in  the  supreme  court  of  the 
United  States ) ,  it  was  the  practice  of  ex- 
tradition magistrates  generally  to  entertain 
complaints  in  cases  of  extradition  without 
the  prior  presentation  of  a  mandate.  The  ma- 
jority of  the  court  did  not  agree  in  this  case 
as  to  the  interpretation  to  be  given  to  the 
treaty  and  law,  and  the  case  came  before  Mr. 
Justice  Nelson  at  chambers  (Ex  p.  Kaine,  14 
Fed.  Cas.  No.  7,597,  3  Blatchf.  1)  who  held 
that  the  previous  authority  of  the  executive 
should  have  been  obtained  to  warrant  the 
interposition  of  the  judiciary.    In  In  re  Hen- 


rich,  11  Fed.  Cas.  No.  6,369,  5  Blatchf.  414, 
425,  it  was  stated  that  "  it  would  seem  in- 
dispensable that  a  demand  for  the  surrender 
of  the  fugitive  should  be  first  made  upon  the 
Executive  authorities  of  the  Government,  and 
a  mandate  of  the  President  be  obtained,  be- 
fore the  Judiciary  is  called  upon  to  act."  The 
same  view  was  expressed  in  In  re  Farez,  8  Fed. 
Cas.  No.  4,644,  7  Blatchf.  34.  In  Ex  p.  Boss, 
20  Fed.  Cas.  No.  12,069,  2  Bond  252  [/oZZowerf 
in  In  re  Dugau,  7  Fed.  Cas.  No.  4,120,  2 
Lowell  367;  In  re  Kelley,  14  Fed.  Cas.  No. 
7,655,  2  Lowell  339;  In  re  Thomas,  23  Fed. 
Cas.  No.  13,887,  12  Blatchf.  370],  however, 
it  was  held  that  prior  authorization  of  the 
executive  was  not  necessary  to  enable  the 
magistrate  to  act.  In  In  re  Thomas,  supra, 
Blatchford,  J.,  said :  "  So  far  as  my  own  ac- 
tion is  concerned,  it  is  not,  for  the  purposes 
of  the  present  case,  or  of  future  like  cases, 
(that  is,  cases  where  the  treaty  does  not  re- 
quire a  previous  mandate,)  to  be  regarded  as 
the  law,  that  the  issuing  of  an  executive  man- 
date, in  a  case  of  extradition,  is  a  prerequisite 
to  the  entertaining  of  proceedings,  and  the  is- 
suing of  a  warrant  of  arrest  by  a  magistrate." 
The  same  view  was  taken  in  In  re  Orpen,  86 
Fed.  760;  In  re  Herres,  33  Fed.  165;  Castro 
1;.  De  Uriarte,  16  Fed.  93. 

31.  A  few  of  our  treaties  contain  a  provi- 
sion declaring  that  it  shall  be  lawful  for  any 
competent  judicial  authority  of  the  United 
States  upon  production  of  a  certificate  issued 
by  the  secretary  of  state  that  request  has 
been  made  by  the  foreign  government  for  the 
provisional  arrest  of  a  person  accused  of  a 
crime  extraditable  under  the  treaty,  and, 
upon  legal  complaint  that  such  crime  has 
been  committed,  to  issue  his  warrant  for  the 
apprehension  of  such  person.  In  a  case  aris- 
ing under  the  former  treaty  of  1877  with 
Spain,  which  contained  a  similar  provision, 
no  preliminary  mandate  was  obtained,  and  it 
was  held  that  the  language  of  the  treaty  was 
permissive  and  not  necessarily  obligatory, 
and  that  U.  S.  Rev.  St.  (1878)  §  5270  [U.  S. 
Comp.  St.  (1901)  p.  3591],  provided  other 
means  for  obtaining  a  judicial  investigation. 
Castro  V.  De  Uriarte,  16  Fed.  93,  97,  where 
the  court  said :  "  The  procedure  indicated 
by  section  5270,  ...  is  in  substance  identical 
with  that  contemplated  by  the  treaty  with 
Spain,  except  that  it  dispenses  with  any  pre- 
liminary executive  warrant.  Had  there  been 
no  law  of  congress  upon  the  subject,  such  an 
executive  warrant  would  have  been  necessary 
in  order  to  authorize  the  magistrates  to  pro- 
ceed; but,  inasmuch  as  the  law  of  this  country 
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2.  By  Whom  Issued.  The  mandate  may  be  issued  under  the  hand  of  the 
secretary  of  state  and  the  seal  of  the  department  of  state.^ 

3.  Form.  There  is  no  special  form  prescribed  by  law.  It  is  sufficient  if  the 
offense  is  described  in  the  terms  of  the  treaty.^ 

4.  How  Long  Operative.  A  mandate  issued  by  the  executive  remains  opera- 
tive until  recalled  by  the  executive  or  until  he  signifies  in  some  way  that  its 
functions  are  exhansted.** 

H.  "  Jurisdiction  "  and  "  Territory  "  —  l.  Construction  of  Terms.  Treaties 
of  extradition  provide  for  the  surrender  of  persons  charged  with  crimes  com- 
mitted within  the  "  jurisdiction  "  of  one  of  the  contracting  parties,  who  may  be 
found  within  the  "  territory "  of  the  other.  These  words,  as  construed  by  this 
government,  mean  "  territorial  jurisdiction."  ^'  One  accused  of  poisoning,  result- 
ing in  death  in  Canada,  may  be  extradited,  although  it  appears  that  the  poison, 
if  administered  at  all,  was  given  in  this  country.'^ 

2.  Vessels.  Yessels  upon  the  high  seas  and  ships  of  war  everywhere  are 
within  the  jurisdiction  of  the  nations  to  wliich  they  belong.^''    A  British  subject 


expressly  authorizes  the  magistrates  to  pro- 
ceed, 'whenever  there  is  a  treaty  or  conven- 
tion for  extradition,'  without  reference  to 
any  preliminary  executive  warrant,  such  a 
warrant  seems  to  me  clearly  unnecessary,  if 
the  demanding  government  chooses  to  avail 
itself  of  the  law  existing  outside  of  the 
treaty,  and  proceed  without  the  preliminary 
mandate." 

32.  The  executive  authority  of  the  United 
States,  particularly  in  its  intercourse  with 
foreign  powers  and  in  matters  which  con- 
cern foreign  relations,  acts  through  the  me- 
dium of  the  secretary  of  state  and  the  seal 
of  that  department.  In  re  Farez,  8  Fed.  Cas. 
No.  4,644,  7  Blatchf.  34;  Ex  p.  Van  Hoven, 
28  Fed.  Cas.  No.  16,858,  4  Dill.  411. 

33.  In  re  Macdonnell,  16  Fed.  Cas.  No. 
8,771,  11  Blatchf.  79.  See  also  In  re  Grin, 
112  Fed.  790. 

34.  In  re  Kelly,  26  Fed.  852. 

35.  14  Op.  Atty.-Gen.  281;  8  Op.  Atty.-Gen. 
215;  1  Op.  Atty.-Gen.  83.  See  also  Reg.  v. 
Lavaudier,  15  Cox  C.  C.  329.  Carl  Vogt,  a 
Prussian  subject,  charged  with  crimes  com- 
mitted in  Belgium,  fled  to  the  United  States, 
from  whence  his  extradition  was  demanded 
by  the  German  government,  for  trial  and 
punishment  in  Germany,  under  the  treaty 
between  the  United  States  and  Prussia  which 
provides  for  extradition  for  crimes  ''  com- 
mitted within  the  jurisdiction"  of  either 
party.  Vogt  having  been  arrested  brought 
habeas  corpus  proceedings  before  Justice 
Blatchford  of  the  United  States  circuit  court 
for  the  southern  district  of  New  York.  The 
court  held  that  Vogt  was  subject  under  Prus- 
sian law  to  pimishment  in  Prussia  for  the 
crimes  committed  by  him  in  Belgium,  and 
that  there  was  nothing  in  the  language  of 
our  treaty  with  Prussia,  or  of  other  treaties 
containing  like  language,  or  in  the  rules  of 
interpretation  laid  down  in  decisions  on  the 
subject,  to  prevent  giving  to  the  word  "  juris- 
diction" an  enlarged  meaning,  equivalent  to 
the  words  "  authority,  cognizance,  or  power 
of  the  courts."  He  accordingly  committed 
the  prisoner  for  extradition.  In  re  Stupp, 
23   Fed.    Cas.    No.    13,562,    11   Blatchf.    124. 

[III.  G,  2] 


When  the  case  came  before  the  executive,  he 
referred  the  question  to  the  attorney-general, 
who  decided  that  the  words  "  committed 
within  the  jurisdiction,"  as  used  in  the  treaty, 
do  not  refer  to  the  personal  liabilities  of  the 
criminal,  but  to  locality;  and  that  the  place 
where  the  crime  is  committed  must  be  within 
the  jurisdiction  of  the  party  demanding  the 
fugitive  —  in  other  words,  within  the  terri- 
torial jurisdiction.  14  Op.  Atty.-Gen.  281. 
The  executive  refused  to  grant  a  warrant  for 
Vogt's  surrender.  See  In  re  Stupp,  23  Fed. 
Cas.  No.  13,563,  12  Blatchf.  501. 

In  Great  Britain. — One  who  sent  from  Eng- 
land letters  containing  alleged  false  pretenses 
to  persons  carrying  on  business  in  Germany, 
thereby  inducing  them  to  part  with  certain 
goods  and  deliver  them  to  his  order  in  Ham- 
burg, and  who  also  sent  to  the  same  persons 
certain  alleged  forged  checks  in  payment,  is 
a  fugitive  criminal  within  the  act  of  33  &  34 
Vict.  c.  52,  §  26,  and  was  rightly  committed 
by  the  police  magistrate  to  await  the  war- 
rant of  the  secretary  of  state  for  his  extra- 
dition. Reg.  V.  Nillins,  53  L.  J.  M.  C.  157. 
And  in  Reg.  v.  Jacobi,  46  L.  T.  Rep.  N.  S. 
595  note,  where  the  accused  were  charged 
with  conspiring  in  Holland  to  obtain  by  false 
pretenses  property  to  be  sent  to  them  in 
Germany,  and  they  obtained  the  property  and 
sent  it  to  England,  whither  the  accused  soon 
after  went,  it  was  decided  that  their  extra- 
dition was  due  upon  demand  of  Germany  as 
for  a  crime  committed  in  German  juris- 
diction. 

36.  Sternaman  v.  Peck,  83  Fed.  690,  28 
C.  C.  A.  377. 

37.  14  Op.  Atty.-Gen.  281. 

A  murder  committed  on  board  a  British 
vessel  of  war  on  the  high  seas  is  committed 
within  the  jurisdiction  of  Great  Britain, 
within  the  meaning  of-  the  extradition  treaty 
between  the  United  States  and  Great  Britain 
of  1794.  U.  S.  V.  Cooper,  25  Fed.  Cas.  No. 
14,865;  U.  S.  v.  Robins,  27  Fed.  Cas.  No. 
16,175,  Bee  266. 

in  Great  Britain. —  A  crime  committed  by 
a  Chinese  subject  on  a  French  ship  at  sea  is 
an   offense  committed   within   French   juris- 
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on  a  British  merchant  vessel  within  the  territorial  waters  of  the  United  States  is 
within  the  territory  of  the  United  States,  and  he  may  be  arrested  upon  a  war- 
rant issued  by  an  extradition  magistrate  in  pursuance  of  proceedings  for  his 
extradition.^ 

3.  Place  Must  Have  Been  Within  Jurisdiction  When  Crime  Was  Committed. 
The  treaty  of  1889  between  Great  Britain  and  the  United  States  providing  for 
the  extradition  of  persons  charged  with  offenses  "  committed  within  the  jurisdic- 
tion of  "  either  party  does  not  authorize  the  extradition  of  a  person  charged  with 
the  commission  of  an  offense  in  a  place  or  country  which  was  not  at  the  time 
within  the  jurisdiction  of  the  country  seeking  the  extradition,  although  it  has 
since  been  brought  within  such  jurisdiction.*' 

IV.  STATUTORY  PROVISIONS. 

A.  In  General  —  l.  In  the  United  States.  Until  1848  there  was  no  legislation 
in  the  United  States  on  the  subject  of  extradition.  Extradition  was  granted 
under  the  provisions  of  the  treaties  with  Great  Britain  and  France,  although 
there  was  some  difference  of  opinion  upon  the  question  whether  a  fugitive  could 
be  legally  surrendered  in  the  absence  of  an  act  of  congress  passed  to  carry  out  the 
provisions  of.  the  treaty.*'  The  question  ceased  to  be  a  practical  one,  however, 
with  the  passage  of  the  act  of  Aug.  12,  1848,"  which  provided  the  machinery 
for  a  judicial  examination  in  every  case  arising  under  any  extradition  treaty  then 
in  force  or  which  might  in  the  future  be  entered  into  by  this  government. 
It  is  not  in  conflict  with  the  treaty  of  1842  with  Great  Britain,  but  supple- 
ments that  treaty.***  This  statute  was  supplemented  by  the  act  of  Aug.  3, 
1882.^ 

2.  In  Great  Britain.  An  act  of  parliament  is  essential  to  carry  an  extradition 
treaty  into  effect.  The  act  of  parliament  of  1870,  which  repeals  acts  passed  to 
carry  prior  treaties  into  operation,  contains  a  provision  which  keeps  those  treaties 
in  full  f orce.^ 

B.  Extradition  to  Country  Occupied  by  United  States.    The  act  of  June 

diction,  and  the  accused  cannot  be  surren-  treaty  of  1842  with  Great  Britain,  it  was 
dered  to  the  Chinese  government  on  the  decided  that  fugitives  in  the  United  States 
ground  that  Chinese  law  provides  for  the  charged  with  crimes  committed  within  Brit- 
punishment  of  a  Chinese  subject  for  a  crime  ish  jurisdiction  could  be  arrested  and  sur- 
committed  on  a  foreigner  within  foreign  ter-  rendered  without  special  legislation  to  carry 
ritory.  Atty.-Gen.  v.  Kwok-A-Sing,  L.  R.  5  the  treaty  into  execution.  See  also  to  the 
P.  C.  179,  12  Cox  C.  C.  565,  42  L.  J.  P.  C.  64,  same  effect  Re  Metzger,  5  How.  (U.  S.)  176, 
29  L.  T.  Rep.  N.  S.  11'4,  21  Wkly.  Kep.  825.  12  L.  ed.  104;  In  re  Kaine,  14  Fed.  Cas.  No. 

38.  In  re  Newman,  79  Fed.  622.  7,598,  10  N.  Y.  Leg.  Obs.  257 ;  U.  S.  v.  Robins, 

39.  /»  re  Taylor,  118  Fed.  196,  holding  that  27  Fed.  Cas.  No.  16,175,  Bee  266.  In  Mul- 
the  territory  of  the  South  African  republic  ler's  Case,  5  Phila.  (Pa.)  289,  it  was  held 
was  not  a  part  of  the  dominions  of  Great  that  the  application  for  extradition  under 
Britain,  in  an  ordinary  or  unqualified  sense,  the  treaty  with  Great  Britain  may  be  sus- 
prior  to  the  proclamation  of  Lord  Roberts  of  tained  under  a  law  of  the  state  enacted  after 
1900,  making  it  a  British  colony,  nor  in  such  the  date  of  the  treaty,  but  in  force  at  the 
sense  as  to  bring  it  within  the  purview  of  the  time  the  offense  was  committed  and  at  the 
extradition  treaty  of  1889  between  Great  time  of  the  hearing  under  the  application. 
Britain  and  the  United  States;  and  under  41.  U.  S.  Rev.  St.  (1878)  §§  5270-5273 
that  treaty  Great  Britain  cannot  require  [U.  S.  Comp.  St.  (1901)  pp.  3591-3596]. 
from  the  United  States  the  extradition  of  a  Section  5270  was  intended  to  apply  to 
person  for  an  offense  alleged  in  the  complaint  treaties  thereafter  made  as  well  as  to  exist- 
to  have  been  committed  at  Johannesburg  ing  treaties.  Castro  v.  De  Uriarte,  16  Fed. 
prior  to  the  date  of  such  proclamation.  93 ;  Ex  p.  Van  Hoven,  28  Fed.  Cas.  No.  16,858, 

40.  In  In  re  Metzger,  1  Barb.   (N.  Y.)  248,  4  Dill.  411. 

1  Park.  Cr.  (N.  Y.)  108,  it  was  held  that  the  42.  In  re  Kaine,  14  Fed.  Cas.  No.  7,598,  10 

treaty  with  France  in  relation  to  the  extra-  N.  Y.  Leg.  Obs.  257. 

dition  of  fugitive  criminals  could  not  be  exe-  43.  22  U.  S.  St.  at  L.  215  [U.  S.  Comp.  St. 

cuted  without  an  act  of  congress.     But  in  (1901)   p.  3593]. 

the  case  of  In  re  Sheazle.  21  Fed.  Cas.  No.  44.  Ex  p.  Bouvier,  12  Cox  C.  C.  303,  42 

12,734,  1  Woodb.  &  M.  66,  arising  under  the  L.  J.  Q.  B.  17,  27  L.  T.  Rep.  N.  S.  844. 
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6,  1903,  provides  for  extradition  from  the  United  States  to  a  foreign  country  or 
territory  occupied  by  or  under  control  of  the  United  States.^ 

C.  In  the  Philippines.  And  the  act  of  Feb.  6,  1905,  provides  the  neces- 
sary machinery  for  the  execution  in  the  Philippine  Islands  of  the  extradition 
treaties  of  the  United  States  applicable  thereto.** 

D.  Magistrates  —  l.  Who  Are  Competent  —  a.  In  the  United  States.  The 
statute  confers  power  and  jurisdiction  to  act  in  extradition  cases  upon  the  justices 
of  the  supreme,  circuit,  and  district  courts  of  the  United  States,  judges  of  courts 
of  record  of  general  jurisdiction  of  the  states,  and  commissioners  authorized 
by  any  of  the  courts  of  the  United  States.*'  A  United  States  commissioner 
appointed  by  the  federal  circuit  court  is  a  "  magistrate  "  within  the  treaty  with 
Great  Britain  of  Aug.  9,  1842,  regulating  the  arrest  and  commitment  of  fugi- 
tives.^ Only  judges  of  courts  of  the  United  States  are  empowered  to  act  in 
proceedings  for  extradition  to  a  foreign  country  or  territory  under  control  of  the 
United  States.*'  Commissioners  possessing  general  power  to  arrest  and  commit 
for  offenses  againfit  the  United  States,  who  have  not  been  specially  authorized 
by  courts  of  the  United  States  to  perform  that  duty,  are  not  empowered  to  act 
in  extradition  cases.  A  commissioner  competent  to  act  in  the  matter  must  be 
specially  appointed  or  authorized  by  the  federal  courts  for  that  purpose.®'  A 
commissioner  authorized  by  a  district  court  to  discharge  all  the  duties  and  exer- 
cise all  the  powers  which  may  be  performed  by  a  justice  of  the  supreme  court,  or 
a  circuit  or  district  judge,  under  the  statute,^^  is  a  magistrate  specially  empowered 


45.  31  U.  8.  St.  at  L.  656  [U.  S.  Comp.  St. 
(1901)  p.  3591].  In  In  re  Neely,  103  Fed. 
626,  it  was  contended  that  this  statute  was 
unconstitutional,  as  applied  to  Cuba,  on  the 
ground  that  since  its  inhabitants  are  free 
and  independent  the  United  States  could  not 
occupy  or  exercise  control  over  the  island; 
but  the  court  held  that  the  act  is  constitu- 
tional and  that  the  United  States,  which  was 
in  military  occupation  of  the  island  as  en- 
emy's territory  at  the  time  it  compelled 
Spain  to  relinquish  her  sovereignty  over  it, 
might  constitutionally  continue  its  occupancy 
until  the  political  branch  of  the  government 
should  determine  that  it  was  no  longer  neces- 
sary. And  in  Neely  v.  Henkel,  180  U.  S.  109, 
it  was  decided  that  Cuba  was  foreign  terri- 
tory, within  this  statute,  notwithstanding 
the  fact  that  the  island  was  at  that  time 
under  a  military  government  appointed  by 
and  representing  the  president  of  the  United 
States  in  assisting  the  inhabitants  of  the 
islands  to  establish  a  government. 

46.  33  U.  S.  St.  at  L.  698. 

47.  U.  S.  Rev.  St.  (1878)  §  5270  [U.  S. 
Comp.  St.  (1901)  p.  3591].  And  see  Matter 
of  Heilbonn,  1  Park.  Cr.  (N.  Y.)  429. 

A  complaint  for  forgery  made  by  a  Mexi- 
can consul  against  a  fugitive  from  that 
country  may  be  heard  by  a  United  States 
circuit  court  commissioner,  and,  if  he  deems 
the  evidence  sufficient  to  sustain  the  charge, 
to  commit  the  accused  until  a,  warrant  for 
his  surrender  be  issued,  as  forgery  is  one  of 
the  crimes  enumerated  in  the  extradition 
treaty  with  Mexico.  Benson  v.  McMahon, 
127  U.  S.  457,  8  S.  Ct.  1240,  32  L.  ed.  234. 

48.  In  re  Kaine,  14  Fed.  Cas.  No.  7,598. 

49.  31  U.  S.  St.  at  L.  656  [U.  S.  Comp.  St. 
(1901)  p.  3591].  And  see  Neely  v.  Henkel, 
180  U.  S.  109,  21  S.  Ct.  302,  45  L.  ed.  448. 
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50.  Grin  v.  Shine,  187  U.  S.  181,  23  S.  Ct. 
98,  47  L.  ed.  130;  In  re  Kaine,  14  How. 
(U.  S.)  103,  14  L.  ed.  345;  In  re  Henrich, 
11  Fed.  Cas.  No.  6,369,  5  Blatchf.  414. 

However,  the  view  was  taken  in  the  case 
of  In  re  Mineau,  45  Fed.  188,  that  a  commis- 
sioner, under  the  general  authority  given  by 
statute  to  hold  for  security  of  the  peace  and 
good  behavior,  may  issue  a  warrant  for  the 
arrest  of  a  person,  in  a  proceeding  under  an 
extradition  treaty.  See  also  Re  Kaine,  14 
How.  (U.  S.)  IDS',  14  L.  ed.  345.  In  In  re 
Grin,  112  Fed.  790,  it  was  held  that  an  oath 
taken  before  a  United  States  commissioner 
to  a  complaint  made  under  U.  S.  Rev.  St. 
(1878)  §  5270  [U.  S.  Comp.  St.  (1901) 
p.  3591]  for  the  arrest  of  one  who  has  com- 
mitted a  crime  in  a  foreign  country  is  suffi- 
cient, such  officer  being  authorized  to  ad- 
minister oaths  by  29  U.  S.  St.  at  L.  184 
[U.  S.  Comp.  St.   (1901)  p.  652]. 

The  power  to  appoint  extradition  commis- 
sioners is  vested  in  the  courts  by  congress  in 
Rev.  St.  (1878)  §  5270  [U.  S.  Comp.  St. 
(1901)  p.  3591],  under  the  authority  of 
U.  S.  Const,  art.  2,  §  2,  par.  2.  Rice  v. 
Ames,  180  U.  S.  371,  21  S.  Ct.  406,  45  L.  ed. 
577.  Until  June  30,  1897,  these  extradition 
commissioners  were  appointed  by  the  circuit 
courts,  but  the  act  of  May  28,  1896  (29 
U.  S.  St.  at  L.  184),  provided  that  the  office 
of  circuit  court  commissioner  should  cease  to 
exist  on  June  30,  1897,  vested  the  appoint- 
ment of  United  States  commissioners  in  the 
district  courts,  and  declared  that  such  United 
States  commissioners  shall  have  the  same 
powers  and  perform  the  same  duties  as  were 
then  imposed  upon  commissioners  of  the 
circuit  courts. 

51.  U.  S.  Rev.  St.  (1878)  §  5270  [U.  S. 
Comp.  St.    (1901)    p.  3591]. 
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to  act  in  extradition  cases. ^'  The  jurisdiction  of  a  United  States  commissioner 
to  hear  and  consider  the  evidence,  and  certify  the  proceedings  to  the  secretary 
of  state,  is  not  dependent  upon  the  fact  tliat  he  issued  the  warrant  of  arrest.^ 
An  extradition  magistrate  has  jurisdiction,  and  it  is  his  duty,  to  determine  whether 
an  offense  charged  is  political  within  the  meaning  of  the  treaty  provision.^* 

b.  In  Great  Britain.  Police  magistrates  and  justices  of  the  peace  are  author- 
ized to  act  in  extradition  cases.'' 

e.  In  Canada.  Judges  of  the  superior  and  county  courts  of  any  province, 
and  all  commissioners  appointed  for  the  purpose  in  any  province  by  the  governor 
in  council  under  the  great  seal,  are  authorized  to  act  judicially  in  extradition 
matters.'^ 

2.  Hearings.  The  act  of  1882  provides  that  hearings  in  extradition  proceed- 
ings shall  be  held  publicly,  and  in  a  roona  or  office  easily  accessible  to  the  public.'' 
The  hearing  must  be  had  within  the  state,  district,  or  territory  where  the  accused 
is  found.'* 

3.  Adjournments.  The  magistrate  may  in  the  exercise  of  a  just  and  reason- 
able discretion  grant  adjournments.''  On  an  examination  on  a  warrant  of  arrest 
of  an  alleged  fugitive  from  justice  of  a  foreign  state,  an  adjournment  to  enable 
the  prisoner  to  obtain  evidence  from  abroad  ^  to  be  used  on  the  examination  is 
properly  refused  if  the  affidavits  in  support  of  the  motion  do  not  show  that  there 
is  any  evidence  on  the  part  of  the  prisoner  that  exists  or  is  accessible  or  is  likely 
to  be  obtained.^' 

4.  Provisional  Detention.     In  most  treaties  of  extradition  express  provision  is 


52.  In  re  Grin,  112  Fed.  790  laffirmed  in 
187  U.  S.  181,  23  S.  Ct.  98,  47  L.  ed.  130]. 

53.  In  re  Grin,  112  Fed.  790.  See  also 
Matter  of  Counhaye,  L.  R.  8  Q.  B.  410,  42 
L.  J.  Q.  B.  217,  28  L.  T.  Eep.  N.  S.  761,  21 
Wkly.  Rep.  883,  in  Great  Britain. 

54.  In  re  Ezeta,  62  Fed.  972. 

55.  Extradition  Act  (1870),  §§  8-11,  13. 

56.  Can.  Rev.  St.  c.  142,  §  5.  Where  a 
commissioner  has  been  appointed  under  the 
great  seal  of  Canada,  and  his  appointment  as 
such  commissioner  has  appeared  in  the 
official  Gazette,  and  he  is  thereby  "  author- 
ized to  act  judicially  in  extradition  matters 
under  the  Extradition  Act,  within  the  prov- 
ince," and  he  describes  himself  in  a  warrant 
of  commitment,  as  "  a  judge  under  the  Ex- 
tradition Act,"  his  jurisdiction  is  sufficiently 
disclosed.  In  re  Debaum,  4  Montreal  Q.  B. 
145,  16  Rev.  Leg.  612. 

The  jurisdiction  of  an  extradition  magis- 
trate extends  over  the  whole  province  for 
which  he  has  been  appointed;  he  may  there- 
fore order  a  prisoner  to  be  brought  before 
him  from  any  part  of  the  province  in  which 
he  has  been  arrested.  In  re  Greene,  22 
Quebec  Super.  Ct.  91. 

The  jurisdiction  of  a  county  judge  under 
the  Extradition  Act  is  limited  only  by  the 
bounds  of  the  province  and  not  by  those  of 
his  county.  In  re  Parker,  10  Can.  L.  T. 
373. 

Second  arrest. —  In .  Ex  p.  Seitz,  8  Quebec 
Q.  B.  392,  it  was  held  that  a  prisoner  who 
has  been  discharged  on  habeas  corpus  be- 
cause the  extradition  commissioner  had  no 
jurisdiction  in  the  province  in  which  the 
prisoner  was  arrested  may  subsequently  be 
arrested    in   the    province    of    such   commis- 


sioner, and  tried  before  him,  if  the  prior  ar- 
rest has  not  been  fraudulently  made  for  the 
purpose  of  getting  him  within  the  jurisdic- 
tion. 

57.  22  U.  S.  St.  at  L.  215  [U.  S.  Comp.  St. 
(1901)  p.  3593]. 

58.  In  re  Walshe,  125  Fed.  572. 

59.  In  re  Macdonnell,  16  Fed.  Cas.  No. 
8,771,  11  Blatchf.  79.  The  continuation  of 
proceedings  before  an  extradition  commis- 
sioner for  a  longer  period  than  an  examining 
magistrate  is  authorized  to  continue  a  case 
under  the  state  laws  does  not  invalidate  pro- 
ceedings for  extradition  under  the  treaty 
with  Great  Britain,  which  provides  that  ex- 
tradition shall  be  carried  out  "  in  conformity 
with  the  laws  regulating  extradition  for  the 
time  being  in  force  in  the  surrendering 
States,"  as  the  laws  contemplated  therein  are 
those  of  the  United  States,  and  not  the  laws 
of  the  particular  state  within  which  the  pro- 
ceedings are  taken.  Rice  v.  Ames,  180  U.  S. 
371,  21  S.  Ct.  406,  45  L.  ed.  577. 

Abuse  of  discretion. —  A  prisoner  is  not  en- 
titled to  discharge  on  habeas  corpus  on  the 
ground  that  an  adjournment  of  the  hearing 
by  a  commissioner  is  unreasonable  unless  it 
is  shown  that  the  commissioner  has  abused 
his  discretion.  In  re  Ludwig,  32  Fed. 
774. 

60.  To  procure  depositions. —  Refusal  of  a 
commissioner  to  grant  an  adjournment  to  en- 
able the  accused  to  procure  depositions  from 
a  foreign  country  to  show  an  alibi  is  a  legiti- 
mate exercise  of  discretion.  In  re  Wadge,  16 
Fed.  332,  21  Blatchf.  300. 

61.  In  re  Farez,  8  Fed.  Cas.  No.  4,645,  2 
Abb.  346,  7  Blatchf.  345,  40  How.  Pr.  (N.  Y.) 
107. 
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made  for  the  provisional  arrest  and  detention  of  a  criminal  fugitive,  in  advance 
of  the  presentation  of  a  formal  requisition  with  proofs.  Such  stipulation  is 
usually  accompanied  bj  a  proviso  that  unless  the  formal  requisition  and  proofs 
are  presented  within  a  limited  period  after  the  arrest  of  the  accused  the  prisoner 
shall  be  discharged  from  custody.®* 

5.  Translation  of  Documents.  Accurate  and  verified  translations  of  docu- 
ments in  foreign  languages  should  be  furnished  in  extradition  proceedings.^ 

6.  Record  of  Proceedings.  The  commissioner  should  keep  a  record  of  all  the 
oral  evidence  taken  before  him,  together  with  the  objections  made  to  the  admissi- 
bility of  the  evidence." 

7.  Bail.  There  is  no  statutory  provision  for  the  admission  of  a  criminal  fugi- 
tive to  bail  in  international  extradition  proceedings  in  the  United  States,  and  it 
is  the  practice  not  to  admit  to  bail  in  such  cases.*^ 

8.  Commitment  For  Extradition.  The  statute*^  directs  the  magistrate,  if  he 
deems  the  evidence  sufiicient  to  sustain  the  charge,  to  "  issue  his  warrant  for  the 
commitment  of  the  person  so  charged  to  the  proper  jail,  there  to  remain  until  such 
surrender  shall  be  made."  *^    In  a  subsequent  section  of  the  statute  it  is  further 


62.  See  supra,  note  9. 

In  Great  Britain. —  In  a  case  arising  under 
the  treaty  of  1872  between  Great  Britain  and 
Germany  which  contains  a  stipulation  pro- 
viding that  "  if  sufficient  evidence  for  the 
extradition  be  not  produced  within  two 
months  from  the  date  of  the  apprehension  of 
the  fugitive,  he  shall  be  set  at  liberty,"  a 
prisoner  is  not  entitled  to  his  release  where 
in  the  magistrate's  opinion  sufficient  evidence 
for  extradition  upon  one  charge  has  been  pro- 
duced within  two  months;  and  in  such  a  case 
it  is  competent  to  the  magistrate,  after  the 
expiration  of  two  months,  to  take  evidence  in 
other  cases  against  the  prisoner  and  commit 
him  for  extradition  upon  all  of  them.  In  re 
Bluhm,  [1901]  1  K.  B.  764,  70  L.  J.  K.  B. 
472,  49  Wkly.  Eep.  464. 

63.  In  re  Henrich,  11  Fed.  Gas.  No.  6,369, 
5  Blatchf.  414,  holding  that  parties  seeking 
the  extradition  of  the  fugitive  should  be  re- 
quired by  the  commissioner  to  furnish  an 
accurate  translation  of  every  document  of- 
fered in  evidence  which  is  in  a  foreign  lan- 
guage, accompanied  by  an  affidavit  of  the 
translator,  made  before  such  commissioner 
or  some  other  magistrate  authorized  to  act  in 
extradition  cases,  that  the  translation  is  cor- 
rect. 

64.  In  re  Henrich,  11  Fed.  Gas.  No.  6,369, 
5  Blatchf.  414,  holding,  however,  that  he 
should  exclude  from  the  record  the  arguments 
and  disputes  of  counsel. 

65.  In  In  re  Carrier,  57  Fed.  578,  the 
United  States  circuit  court  for  the  district 
of  Colorado  on  habeas  corpus  upheld  the  re- 
fusal of  the  extradition  commissioner  to  ad- 
mit the  prisoner  to  bail  during  a  continu- 
ance of  a  hearing  to  secure  further  evidence, 
the  court  holding  that  the  matter  was  de- 
pendent upon  statute,  and,  as  there  was  no 
express  statutory  authority  for  bail  in  such 
cases,  it  could  not  be  granted.  The  same 
view  was  taken  by  the  circuit  court  for  the 
southern  district  of  New  York,  in  the  case  of 
In  re  Wright,  123  Fed.  463,  the  court  stating 
that  applications  to  admit  to  bail  in  inter- 
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national  proceedings  had  on  several  occa- 
sions been  made  to  it,  and  had  been  uniformly 
denied;  and,  upon  appeal  in  this  ease  to  the 
United  States  supreme  court,  it  was  held  that 
no  error  was  committed  in  refusing  to  admit 
to  bail,  but  the  court  added  that  while  bail 
should  not  ordinarily  be  granted  in  cases  of 
foreign  extradition,  we  are  unwilling  to  hold 
that  the  circuit  courts  possess  no  power  in 
respect  of  admitting  to  bail,  other  than  as 
specifically  vested  by  statute,  or  that  those 
courts  may  not  in  any  case,  and  whatever  the 
special  circumstances,  extend  that  relief. 
Wright  V.  Henkel,  190  U.  S.  40,  63,  23  S.  Ct. 
781,  47  L.  ed.  948. 

66.  U.  S.  Rev.  St.  (1878)  §  5270  [U.  S. 
Comp.  St.  (1901)   p.  3591]. 

67.  When  complaint  is  made  on  oath  the 
magistrate  is  to  examine  the  evidence  of 
criminality,  and,  if  he  deems  it  sufficient  to 
sustain  the  charge,  to  certify  the  same  to  the 
secretary  of  state.  The  ipagistrate  has  noth- 
ing to  do  with  the  question  whether  the 
government  of  the  foreign  country  has  duly 
authorized  an  application  for  the  extra- 
dition. In  re  Dugau,  7  Fed.  Gas.  No.  4,120, 
2  Lowell  367. 

In  Canada. — A  warrant  of  commitment  un- 
der the  extradition  treaty,  which  omits  to 
state  that  the  accused  was  brought  before  the 
magistrate,  or  that  the  witnesses  against  him 
were  examined  in  his  presence,  is  bad  upon 
the  face  of  it,  and  must  be  set  aside.  Ewp. 
Brown,  2  L.  C.  L.  J.  23.  A  warrant  of  com- 
mitment for  extradition  should  in '  its  terms 
conform  to  the  requirements  of  31  Vict.  c.  94, 
§  1,  in  directing  the  person  accused  to  be  com- 
mitted until  surrendered  on  the  requisition 
of  the  proper  authority  or  duly  discharged 
according  to  law.  Ex  p.  Zink,  6  Montreal 
Q.  B.  260,  where  it  is  held  that  the  judge  is 
required  to  decide  whether  he  deems  the  evi- 
dence adduced  before  him  sufficient  to  justify 
the  apprehension  and  commitment  for  trial 
of  the  person  accused  if  the  crime  had  been 
committed  in  Canada;  that  if  he  finds  in  the 
affirmative,  he  should  so  state  it  in  his  com- 
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provided  ^  that  if  the  prisoner  is  not  delivered  up  and  conveyed  out  of  the  United 
States  within  two  calendar  months  after  snch  commitment,  over  and  above  the 
time  actually  required  to  convey  him  from  the  jail  to  which  he  was  committed, 
by  the  readiest  way,  it  shall  be  lawful  for  any  judge  of  the  United  States,  or  of 
any  state,  upon  application  made  to  him  by  or  on  behalf  of  the  prisoner,  and  upon 
proof  that  reasonable  notice  of  the  intention  to  make  such  application  has  been 
given  to  the  secretary  of  state,  to  order  the  prisoner  to  be  discharged,  unless 
sufficient  cause  is  shown  to  such  judge  why  such  discharge  ought  not  be  be 
•ordered." 

9.  Certificate  to  Secretary  of  State,  Where  the  magistrate  deems  the  evi- 
dence sufficient  to  sustain  the  charge,  tlie  statute  provides  that  "  he  shall  certify 
the  same,  together  with  a  copy  of  all  the  testimony  taken  before  him,  to  the 
Secretary  of  State."  ™ 

E.  Complaint — 1.  By  Whom  Made.  The  statute'"  provides  that  proceedings 
before  extradition  magistrates  shall  be  begun  "  upon  complaint  made  under  oath." 
This  complaint  must  be  made  by  someone  acting  under  the  authority  or  sanction 
of  the  executive  of  the  foreign  government.''^  Ordinarily  complaints  of  this 
character  are  made  through  the  consul  ''^  of  the  foreign  government,  or  directly 
npon  papers  sworn  to  by  the  foreign  officers  representing  the  executive.''*  It  is 
mot  necessary  that  the  complaint  should  be  made  by  officers  of  the  executive 
department  of  the  foreign  government.  Any  person  autliorized  by  the  executive 
department  to  act  is  a  proper  person  to  appear  and  file  a  complaint.''^  It  is  suffi- 
cient if  it  be  shown  at  any  time  while  the  proceedings  are  pending  before  the 
commissioner  that  the  person  who  initiated  the  proceedings  was  acting  under  the 
.authority  of  the  foreign  government.'" 

2.  Oath.  The  complaint  must  be  made  "  under  oath." '"  It  is  not  necessary 
that  the  oath  to  the  complaint  be  taken  before  a  commissioner  authorized  to  act 
in  extradition  proceedings,  or  even  before  the  judge  or  commissioner  who  issues 
.the  warrant  of  arrest.''' 


mitment,  and  certify  the  fact  to  the  proper 
executive  authority;  and  that  his  functions 
do  not  extend  to  determining  whether  the 
■accused  should  be  extradited,  as  that  rests 
with  the  governor-general  after  the  evidence 
lias  been  reported  to  him;  and  further  that 
if  the  judge  fails  to  state  in  the  commitment 
i;hat  he  deems  the  evidence  suflBeient  the  com- 
mitment will  be  defective  and  insufBcient. 

68.  U.  S.  Rev.  St.  (1878)  §  5273  [U.  S. 
Comp.  St.  (1901)  p.  3596]. 

69.  Where  a,  fugitive  had  been  committed 
and  detained  in  jail  for  more  than  two 
months,  his  application  for  discharge  under 
the  provisions  of  the  above  statute  was 
granted,  although  it  appeared  at  the  time  of 
the  application  that  an  agent  from  the  gov- 
ernment requesting  the  extradition  was  on 
his  way  to  remove  the  prisoner,  there  being  no 
sufficient  cause  shown  why  the  coming  of  the 
officer  had  been  so  long  delayed.  In  re  Daw- 
son, 101  Fed.  253.  See  also  Matter  of  Wash- 
burn, 4  Johns.  Ch.  (N.  Y.)  106,  8  Am.  Dec. 
548,  where  Chancellor  Kent,  in  a  learned  opin- 
ion reviews  authorities  on  the  law  of  nations. 

70.  U.  S.  Rev.  St.  (1878)  §  5270  [U.  S. 
Comp.  St.   (1901)   p.  35911. 

Where  the  evidence  is  not  deemed  sufficient 
"to  sustain  the  charge,  the  magistrate  does 
Tiot  certify  the  evidence  to  the  secretary  of 
state.  The  action  of  the  magistrate  releasing 
the  prisoner  being  final,  there  is  no  occasion 
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to  certify  the  evidence  to  the   secretary  of 

71.'  U.  S.  Rev.  St.  (1878)  §  5270  [U.  S. 
Comp.  St.  (1901)  p.  3591]. 

72.  In  re  Ferrelle,  28  Fed.  878. 

In  Canada  the  extradition  magistrate  may 
receive  the  complaint  of  any  one  who,  if  the 
alleged  offense  had  been  committed  in  Canada, 
might  have  made  it.  In  re  Lazier,  30  Ont. 
419. 

73.  Where  a  complaint  is  made  by  a  consul, 
his  official  character  is  sufficient  evidence  of 
his  authority.  Ornelas  v.  Ruiz,  161  U.  S. 
502,  16  S.  Ct.  689,  40  L.  ed.  787;  In  re  Grin, 
112  Fed.  790  [affirmed  in  187  U.  S.  181,  23 
S.  Ct.  98,  47  L.  ed.  130];  In  re  Adutt,  55 
Fed.  376. 

74.  In  re  Ferrelle,  28  Fed.  878. 

75.  In  re  Ferrelle,  28  Fed.  878 ;  In  re  Kelly, 
26  Fed.  852. 

If  made  by  a  private  individual,  it  must 
apjjear  that  he  is  acting  under  the  authority 
of  the  foreign  government.  Com.  v.  Deacon, 
10  Serg.  &  R.  (Pa.)  125;  In  re  Herres,  33 
Fed.  165;  In  re  Ferrelle,  28  Fed.  878. 

76.  In  re  Herres,  33  Fed.  165;  In  re  Fer- 
relle, 28  Fed.  878. 

77.  U.  S.  Rev.  St.  (1878)  §  5270  [U.  S. 
Comp.  St.  (1901)  p.  3591].  And  see  Ex  p. 
MeCabe,  46  Fed.  363,  12  L.  R.  A.  589. 

78.  Grin  v.  Shine,  187  U.  S.  181,  23  S.  Ct. 
98,  47  L.  ed.  787.    In  this  case  the  complaint 
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3.  Essentials  —  a.  Authority  of  Commissioner  and  Knowledge  of  Complain- 
ant. The  complaint  should  show  the  authority  of  the  commissioner  to  act  in  the 
proceedings,™  and  should  also  sufficiently  set  forth  the  knowledge  of  complainant 
on  which  he  makes  the  complaint.^" 

b.  Charge  of  Offense.  The  complaint  need  not  set  forth  the  crime  with  the 
particularity  of  an  indictment.  It  is  sufficient  if  it  fairly  apprises  the  party  of 
the  crime  with  which  he  is  charged.^'  It  should  set  forth  clearly,  but  briefly, 
the  substance  of  the  offense  charged,  so  that  the  court  can  see  that  one  or  more 
of  the  particular  crimes  enumerated  in  the  treaty  is  alleged  to  have  been  com- 
mitted.^ A  complaint  charging  an  offense  at  common  law  is  sufficient,  notwith- 
standing it  concludes  "  against  the  form  of  the  statute."  ^' 


was  sworn  to  before  a  United  States  commis- 
sioner, the  warrant  of  arrest  was  issued  by  a 
district  judge,  and  made  returnable  to  the 
commissioner,  the  latter  having  been  specially 
authorized  to  act  in  extradition  cases  subse- 
quently to  the  date  of  the  oath  but  on  the 
same  day  the  warrant  was  issued.  In  In  re 
Heilbronn,  11  Fed.  Cas.  No.  6,323,  under  the 
treaty  between  the  United  States  and  Great 
Britain  of  1842,  it  was  held  that  it  was  not 
essential  that  the  complaint  under  oath 
should  be  made  directly  to  a  magistrate  in 
the  country  to  which  the  fugitive  has  fled, 
but  that  it  is  sufficient  if  made  in  the  country 
where  the  crime  was  committed,  to  a  magis- 
trate having  power  to  adrhinister  oaths  and 
investigate  the  charge  made,  and  the  same  or 
a  duly  certified  copy  thereof  transmitted  to 
the  government  where  the  fugitive  has  fled. 
Affidavit  for  warrant  taken  by  clerk  of 
court  see  Affidavits,  2  Cyc.  11  note  42. 

79.  The  complaint  should  describe  the  com- 
missioner as  a  commissioner  specially  author- 
ized to  act  in  extradition  proceedings.  Exp. 
Lane,  6  Fed.  34. 

80.  While  a  complaint  in  an  extradition 
proceeding  may  be  made  upon  information 
and  belief,  the  party  making  the  complaint 
should  set  forth  with  particularity  the 
sources  and  details  of  his  information,  or  the 
grounds  for  supposing  defendant  to  be  guilty. 
Ex  p.  Lane,  6  Fed.  34.  See  also  In  re  Koth, 
15  Fed.  506;  In  re  Farez,  8  Fed.  Cas.  No. 
4,645,  2  Abb.  346,  7  Blatchf.  345,  40  How. 
Pr.  (N.  Y.)  107;  In  re  Henrich,  11  Fed.  Cas. 
No.  6,369,  5  Blatchf.  414. 

A  complaint  upon  telegrams  and  depositions 
from  the  authorities  of  the  government  de- 
manding the  extradition,  made  by  a  consular 
officer  of  a  foreign  country,  is  sufficient.  Ex  p. 
Van  Hoven,  28  Fed.  Cas.  No.  16,859,  4  Dill. 
415.  See  also  In  re  Thomas.  23  Fed.  Cas. 
No.  13,887,  12  Blatchf.  370,  v?here  the  com- 
plaint was  made  solely  upon  telegraphic  in- 
formation. 

81.  Grin  ».  Shine,  187  U.  S.  181,  23  S.  Ct. 
98,  47  L.  ed.  130  {affirming  112  Fed.  790]; 
In  re  Macdonnell,  16  Fed.  Cas.  No.  8,771,  11 
Blatchf.  79;  Ex  p.  Van  Hoven,  28  Fed.  Cas. 
No.  16,858,  4  Dill.  411.  See  also  In  re  Adutt, 
55  Fed.  376. 

It  should  be  sufficiently  specific,  clear,  and 
distinct  in  its  averments  to  enable  the  party 
accused  to  understand  precisely  what  he  is 
charged  with.    In  re  Farez,  8  Fed.  Cas.  No. 
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4,645,  2  Abb.   346,  7  Blatchf.  345,  40  How. 
Pr.  (N.  Y.)    107. 

82.  In  re  Adutt,  55  Fed.  376 ;  In  re  Farez, 
8  Fed.  Cas.  No.  4,644,  7  Blatchf.  34;  In  re 
Henrich,  11  Fed.  Cas.  No.  6,369,  5  Blatchf. 
414.     See  also  In  re  Roth,  15  Fed.  506. 

Charging  assault  with  intent  to  commit 
murder. —  A  complaint  charging  "  assault 
with  intent  to  kill  and  murder "  brings  the 
case  within  the  terms  of  an  extradition 
treaty  providing  for  surrender  for  "  assault 
with  intent  to  commit  murder."  U.  S.  v. 
Piaza,  133  Fed.  998. 

Charging  embezzlement. —  The  accused  in 
extradition  proceedings,  while  in  Russia,  re- 
ceived money  from  his  employer  to  deliver  to 
a  certain  company.  Instead  he  appropriated 
the  money  to  his  own  use  and  fled  to  the  state 
of  California,  where  he  was  arrested,  charged 
with  embezzlement.  Under  Cal.  Pen.  Code, 
§§  503,  508,  defining  "  embezzlement "  as  "  the 
fraudulent  appropriation  of  property  by  a 
person  to  whom  it  has  been  intrusted,"  or 
who  received  it  "by  virtue  of  his  employ- 
ment," it  was  held  that  the  omission  of  the 
word  "  fraudulently  "  from  the  complaint  did 
not  render  such  complaint  defective,  where  it 
alleges  that  the  accused  "  wrongfully,  unlaw- 
fully, and  feloniously  "  appropriated  the  prop- 
erty; and  that  the  complaint  did  not  in- 
sufficiently charge  the  crime  of  embezzlement, 
because  it  alleged  that  the  money  embezzled 
was  intrusted  to  and  received  by  the  accused 
"  in  his  capacity  as  clerk,"  instead  of  charg- 
ing, in  the  language  of  that  section,  that 
such  money  came  into  his  control  or  care 
"  by  virtue  of  his  employment  as  such  clerk." 
Grin  v.  Shine,  187  U.  S.  181,  23  S.  Ct.  98,  47 
L.  ed.  130  {affirming  112  Fed.  790]. 

Charging  forgery. —  In  a  case  of  forgery,  it 
is  not  enough  to  charge  in  the  complaint 
the  crime  of  forgery  generally,  but  time  and 
place  and  the  nature  of  the  forgery  and  of 
the  forged  instrument  must  be  sufficiently 
specified.  In  re  Farez,  8  Fed.  Cas.  No.  4,644, 
7  Blatchf.  34.  A  complaint  in  extradition 
proceedings  for  forgery,  which  sets  forth  the 
note  alleged  to  be  forged,  its  amount,'  date, 
and  names  of  the  parties,  and  the  bank  which 
discounted  it,  is  sufficient  in  substance  and 
form.  In  re  Charleston,  34  Fed.  531.  Where 
the  crime  is  forgery,  the  complaint  may 
charge  more  than  one  forgery.  In  re  Hen- 
rich, U  Fed.  Cas.  No.  6,369,  5  Blatchf.  414. 

83.  Ex  p.  Lane,  6  Fed.  34. 
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e.  Reference  to  Mandate.  A  few  of  tlie  treaties  of  the  United  States  pro- 
vide for  the  issuance  by  the  executive  of  a  preliminary  mandate  or  certificate 
that  requisition  has  been  made  by  the  foreign  government  for  extradition.^  It 
is  not  necessary  that  the  complaint  should  state  that  a  mandate  lias  been  issued 
by  the  executive.^  A  variance  between  the  mandate  and  the  complaint,  the 
former  referring  to  the  accused  as  "  George  Macdonell,"  and  the  latter  as 
"  George  Macdonell,  otherwise  Macdonnell,"  was  held  not  to  be  fatal.'^ 

d.  Allegation  That  Warrant  Has  Issued  in  a  Foreign  Country.  It  is  not  a 
necessary  preliminary  to  an  investigation,  under  an  extradition  treaty,  that  a 
warrant  shall  have  been  issued  abroad,  and  it  is  not  essential  that  the  complaint 
should  make  such  an  averment.^'  Where  the  treaty  requires  as  a  prerequisite  to 
a  requisition  for  the  surrender  of  a  fugitive  criminal  that  a  warrant  of  arrest 
shall  have  issued  in  the  foreign  country,  the  judicial  department  will  presume, 
from  the  mandate  of  the  secretary  of  state,  that  such  a  warrant  was  issued.^  A 
complaint  on  oath  by  a  duly  authorized  officer,  alleging  that  the  accused  had 
been  charged  before  a  justice  of  the  peace  in  the  foreign  country  with  murder 
there  committed,  and  a  warrant  issued  for  her  arrest,  the  original  warrant  being 


84.  In  re  Macdonnell,  16  Fed.  Cas.  No. 
8,771,  11  BlatcM.  79. 

85.  See  supra,  note  9. 

No  preliminary  requisition  from  the  de- 
manding government  is  essential  to  the  ju- 
risdiction of  a  United  States  commissioner, 
under  U.  S.  Rev.  St.  (1878)  §  5270  [U.  S. 
Comp.  St.  (1901)  p.  3591],  over  extradition 
proceedings.  Grin  v.  Shine,  187  U.  S.  181,  23 
S.  Ct.  98,  47  L.  ed.  130  [affirming  112  Fed. 
790].  Nor  is  a  requisition  from  the  foreign 
government  and  mandate  from  this  govern- 
ment necessary,  under  the  statute,  to  initiate 
proceedings  in  extradition  before  a  commit- 
ting magistrate.  In  re  Orpen,  86  Fed.  760. 
The  judges  and  commissioners,  on  whom  the 
act  of  1848  confers  authority  over  proceed- 
ings for  the  extradition  of  persons  charged 
with  crimes  in  a  foreign  country  have  juris- 
diction of  a  complaint  made  for  that  purpose, 
by  a  consul  of  Great  Britain,  without  a  pre- 
vious requisition  by  his  government  upon 
the  president  of  the  United  States.  In  re 
Kaine,  14  How.  (U.  S.)  103,  14  L.  ed.  345; 
In  re  Kaine,  14  Fed.  Gas.  No.  7,598,  10  N.  Y. 
Leg.  Obs.  257. 

The  initiative  in  proceedings  for  the  extra- 
dition of  an  alleged  criminal  does  not  neces- 
sarily rest  on  a  requisition  by  the  foreign 
government,  but  may  be  commenced  by  the 
arrest  of  the  person  charged,  under  a  war- 
rant issued  by  a  United  States  commissioner 
on  complaint  of  a  foreign  consul.  Benson  v. 
McMahon,  127  U.  S.  457,  8  S.  Ct.  1240,  32 
L.  ed.  234 ;  In  re  Adutt,  55  Fed.  376. 

In  Canada  it  is  not  necessary  in  proceed- 
ings for  a  committal  for  extradition  to  prove 
a  demand  for  the  fugitive  from  the  foreign 
government.     In  re  Hoke,  15  Eev.  L6g.  99. 

86.  In  re  Macdonnell,  116  Fed.  Cas.  No. 
8,771,  11  Blatchf.  79. 

87.  In  re  Farez,  11  Fed.  Oas.  No.  4,645,  2 
Abb.  346,  7  Blatchf.  345,  40  How.  Pr.  (N.  Y.) 
107 ;  In  re  Thomas,  23  Fed.  Cas.  No.  13,887, 
12  Blatchf.  370. 

In  Great  Britain  to  enable  a  justice  of  the 
peace  to  issue  a  warrant  for  the  apprehen- 


sion and  committal  for  trial  of  an  accused 
person,  it  need  not  appear  that  there  was  an 
original  warrant  for  his  apprehension  in  the 
foreign  country  or  depositions  taken  against 
him  there.  In  re  Tivnan,  5  B.  &  S.  645,  9 
Cox  C.  C.  522,  11  Jur.  N.  S.  34,  33  L.  J.  M.  C. 
201,  10  L.  T.  Rep.  N.  S.  499,  12  Wkly.  Rep. 
858,  117  E.  C.  L.  645. 

88.  Ex  p.  Van  Hoven,  28  Fed.  Cas.  No. 
16,859,  4  Dill.  415. 

An  order  by  a  magistrate  in  Russia,  stat- 
ing that  he  had  investigated  the  preliminary 
examination  in  regard  to  the  offense  for 
which  the  extradition  of  the  accused  was 
sought,  and  found  certain  facts,  ajid  directed 
the  arrest  of  the  accused  pursuant  to  law; 
and  a  second  order,  which,  after  reciting  the 
same  preliminary  statement,  found  that  the 
accused  was  arraigned  pursuant  to  law  for 
the  offense  for  which  he  was  examined,  or- 
dered his  arrest,  contain  all  the  essentials  of 
a  warrant  of  arrest  or  other  judicial  docu- 
ment issued  by  a  judge  or  magistrate,  as 
required  by  treaty.  In  re  Grin,  112  Fed. 
790. 

The  production  of  a  certified  copy  of  an 
order  purporting  to  be  signed  and  sealed  by 
a  Russian  examining  magistrate,  which,  al- 
though not  in  the  form  of  a  warrant  of  ar- 
rest as  used  in  the  United  States,  was 
evidently  designed  to  secure  the  apprehension 
of  the  accused  and  his  production  before  an 
examining  magistrate,  satisfies  the  require- 
ment of  the  extradition  treaty  with  Russia 
that  applications  for  extradition  shall  be  ac- 
companied by  an  authenticated  copy  of  the 
warrant  of  arrest,  or  of  some  other  equiva- 
lent judicial  document  issued  by  a  judge  or 
magistrate  duly  authorized  to  do  so.  Grin  v. 
Shine,  187  U.  S.  181,  23  S.  Ct.  98,  47  L.  ed. 
130. 

Congress  has  dispensed  with  the  require- 
ment of  the  extradition  treaty  with  Russia 
with  respect  to  the  production  of  a  copy  of 
a  warrant  of  arrest,  or  other  equivalent  doc- 
ument issued  by  a  magistrate  of  the  Russian 
empire,  by  Rev.   St.    (1878)    §   5270    [U.   S. 
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attached  to  the  complaint,  and  tliat  the  officer  believes  the  charge  as  stated  in  the 
warrant  to  be  true,  is  sufficient  to  give  the  commissioner  jurisdiction  to  issue  a 
warrant  of  arrest.^ 

e.  Averment  That  Offense  Is  Subject  to  Infamous  Punishment.  Where  a 
treaty  provides  for  tlie  surrender  of  persons  charged  witli  the  crimes  therein 
specified,  "when  these  crimes  are  subject  to  infamous  punishment,"  it  is  regarded 
as  doubtful  whether  it  is  necessary  to  aver  in  the  complaint  that  the  offense  for 
which  the  extradition  is  sought  is  subject  to  infamous  punishment.'" 

f.  Amendment.  An  extradition  commissioner  is  not  authorized  to  amend  a 
complaint  after  the  conclusion  of  the  proceedings  before  him,  by  interlining  the 
word  "  extradition  "  before  the  word  "  commissioner,"  in  the  description  of  the 
magistrate,  in  the  complaint.^' 

T.  Warrant  of  Arrest  —  I.  In  General.  The  law  authorizes  the  magistrate 
upon  compliance  with  the  prescribed  conditions  to  "issue  iiis  warrant  for  the 
apprehension  of  the  person  charged,  that  he  may  be  brought  before  such  justice, 
judge,  or  commissioner,  to  the  end  that  the  evidence  of  criminality  may  be  heard 
and  eonsidered.^^ 

2.  Must  Be  Based  on  Sufficient  Complaint.  A  warrant  issued  without  a 
sufficient  complaint  on  oath  is  invalid.'^ 

3.  Must  Show  Authority  of  Commissioner.  A  warrant  which  does  not  show  on 
its  face  that  the  commissioner  issuing  it  is  a  commissioner  authorized  to  act  in 
extradition  cases  is  void.^ 

4.  Should  Recite  Issuance  of  Mandate,  if  Any.  Where  a  mandate  has  been 
issued  by  the  executive  the  warrant  of  arrest  should  recite  that  fact.'^ 

5.  Previous  Requisition  Not  Necessary  A  magistrate  is  authorized  to  issue 
a  warrant  for  the  arrest  of  a  supposed  criminal  under  the  extradition  treaty 
with  Great  Britain  of  1842,  and  the  statutes  passed  to  aid  in  carrying  that  and 
similar  treaties  into  effect,  when  due  complaint  is  made  to  such  magistrate,  with- 

Comp.  St.   (1901)  p.  3591],  which  is  applica-  foreign  warrant  it  must  be  shown  to  be  out- 

ble  to   all    foreign   governments   with   which  standing  and  in  full  force.     In  re  Bongard,  6 

extradition    treaties    have    been    considered.  Can.  Or.  Cas.  74,  5  Terr.  L.  E,.  10.     See  also 

Grin  V.  Shine,  187  U.  S.  181,  23  S.  Ct,  98,  47  In  re  Weir,  14  Ont.  389. 

L.  ed.  130.  93.  Matter  of  Heilbonn,  1  Park.  Cr.  (N.  Y.) 

89.  Ex  p.  Sternaman,  77  Fed.  595.  429 ;  Ex  p.  McCabe,  46  Fed.  363,  12  L.  E.  A. 

90.  In  re  Farez,  8  Fed.  Cas.  No.  4,645,  2  589.  An  extradition  warrant,  reciting  that 
Abb.  346,  7  Blatchf.  345,  40  How.  Pr.  (N.  Y.)  the  accused  is  charged  "by  complaint"  with 
107.  forgery  is  based  on  an  affidavit,  a  complaint 

91.  Ex  p.  Lane,  6  Fed.  34,  holding  that  the  being  equivalent  thereto.  Ex  p.  White,  39 
commissioner   has   no   power    to    amend   the  Tex.  Cr.  497,  46  S.  W.  639. 

complaint  or  warrant,   or  to  supply  defects  94.  In  re  Kelley,  25  Fed.  268;  Ex  p.  Lane, 

by  his  certificate,  after  the  case  is  closed  and  6  Fed.  34 ;  In  re  Farez,  8  Fed.  Cas.  Nos.  4,644, 

a  writ  of  certiorari   is  served  upon  him  to  4,645,  2  Abb.  346,  7  Blatchf.  34,  345,  40  How. 

produce  the  record  of  his  proceedings.  Pr.    (N.  Y. )    107.     Upon  the  extradition  of 

92.  U.   S.  Rev.   St.    (1878)    §   5270   [U.   S.  a  person  charged  to  be  a  fugitive  from  jus- 
Comp.  St.   (1901)  p.  3591],  tioe,   under  the  treaty  with  Mexico,   a  war- 
In  Great  Britain  under  the  Extradition  Act  rant  for  his   arrest   issued  by  the   "  county 

(1870),  §   8,  a  fugitive   criminal  who  is  al-  judge  and  extradition  agent"  is  not  invalid 

ready   in    custody    may   be    detained   for    an  because  it  fails  to  show  his  authority  as  an 

offense  coming  within  the  act,   even  though  extradition    agent,    under    article    4    of    the 

he  was  originally  arrested  without  a  warrant.  treaty,    providing   that    within    the    frontier 

The  word  "  apprehension "   includes   "  deten-  states    and   territories    of   each   country   the 

tion."     Eeg.  v.  Weil,  9  Q.  B.  D.  701,  15  Cox  surrender   mav   be   made   by   the    chief   civil 

C.  C.  189,  53  L.  J.  M.  C.  74,  47  L.  T.  Rep.  authority  thereof,  or  by  such  chief  civil   or 

N.  S.  630,  31  Wkly.  Eep.  CO.  judicial  authority  of  the  districts  or  counties 

In  Canada  in  order  to  give  jurisdiction  to  a  bordering   on   the   frontier   as   may   for   this 

judge  to  issue  a  warrant  of  arrest  under  the  purpose  be  authorized  by  said  chief  civil  au- 

Extradition  Act   (1886),  c.  142,  §  6,  either  a  thority   of   said    frontier    state   or   territory. 

foreign  warrant  of  arrest  must  be  proved  or  Ex  p.  MeCabe.  46  Fed.  363,  12  L.  R.  A.  589. 

an   information    or   complaint   must   be  laid  95.  In  re  Farez,  8  Fed.  Cas.  No.  4,644,  7 

before  the  judge  at  or  before  the  time  of  the  Blatchf.  34;  In  re  Macdonnell,   16  Fed.  Cas. 

issuance  of  the  warrant;  and  in  the  case  of  a  No.  8,771,  11  Blatchf.  79. 
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out  a  previous  application  having  been  made  to  the  executive  for  a  preliminary 
mandate."' 

6.  Charge  of  Offense.  The  warrant  need  not  state  with  particularity  the 
offense  with  which  defendant  is  charged.  It  is  sufficient  if  it  follow  the  terms 
of  the  statute  or  treaty."^ 

7.  How  Far  Operative.  A  commissioner  authorized  by  a  court  of  the  United 
States  to  act  in  extradition  cases  has  no  power  to  issue  a  warrant  upon  which  a 
marshal  of  a  district  in  another  state  may  arrest  a  fugitive  and  return  him  for 
examination  to  the  court  of  the  commissioner  who  issued  the  warrant.^^ 

8.  Rearrest.  Where  an  alleged  fugitive  has  been  discharged,  a  new  com- 
plaint may  be  made,  and  a  new  warrant  issued  for  his  arrest,  with  a  view  to  a 
reexamination  of  the  case."'  "Where  an  extradition  commissioner  has  committed 
the  accused  for  extradition  and  the  commitment  has  been  set  aside  on  habeas 
corpus  for  errors  on  the  examination,  the  accused  is  not  necessarily  released,  but 
may  be  held  under  the  warrant  of  arrest  with  a  view  to  a  new  examination 
before  the  commissioner.^  Where  the  first  warrant  of  arrest  is  of  questionable 
regularity,  and  no  order  is  entered  upon  the  first  complaint  and  warrant,  under 
the  statute,^  a  second  warrant  may  be  issued.*  Where  the  accused  has  been 
arrested  with  a  view  to  extradition,  a  second  warrant  for  his  arrest  cannot  be 
executed  while  habeas  corpus  proceedings  are  pending.* 


96.  In  re  Kelley,  14  Fed.  Cas.  No.  7,655,  2 
Lowell  339;  Ex  p.  Ross,  20  Fed.  Cas.  No. 
12,069,  2  Bond  252. 

In  Canada  under  the  Extradition  Act  of 
1877,  a  requisition  from  the  United  States 
government  is  not  necessary  as  a  preliminary 
condition  to  the  arrest  and  commitment  of  a 
person  charged  with  an  extradition  offense. 
Ex  p.  Cadby,  26  N.  Brunsw.  452.  The  arrest 
may  be  made  before  proceedings  have  been 
begun  in  the  foreign  country.  In  re  Ander- 
son, 11  U.  C.  C.  P.  9. 

97.  Castro  v.  De  Uriarte,  16  Fed.  93 ;  In  re 
Macdonnell,  16  Fed.  Cas.  No.  8,771,  11 
Blatchf.  79. 

In  Great  Britain. — Where  a  requisition  -was 
made  by  the  French  government  for  "  abus 
de  confiance,"  and  the  warrant  issued  by  the 
British  magistrate  described  the  crime  as 
"  fraud  by  an  agent,"  this  was  held  sufficient. 
Ex  p.  Piot,  15  Cox  C.  C.  208,  47  J.  P.  247,  48 
L.  T.  Eep.  N.  S.  120.  A  warrant  issued  under 
the  Extradition  Act  of  1870  for  the  apprehen- 
sion of  a  native  of  Switzerland  charging  him 
with  "  crimes  against  bankruptcy  laws  "  con- 
tains a  sufficient  description  of  the  offense 
to  justify  the  apprehension  and  detention  of 
the  accused.  Ex  p.  Terraz,  4  Ex.  D.  63,  14 
Cox  C.  C.  153,  48  L.  J.  Exch.  214,  39  L.  T. 
Eep.  N.  S.  502,  27  Wkly.  Rep.  170. 

In  Canada. — In  an  extradition  ease  the  date 
of  the  commission  of  the  offense  is  an  essen- 
tial clement  in  describing  it,  and  if  the  war- 
rant does  not  mention  such  date  it  is  de- 
fective. Ex  p.  Gaynor,  22  Quebec  Super.  Ct. 
109. 

98.  Pettit  V.  Walshe,  194  U.  S.  205,  24 
S.  Ct.  657,  48  L.  ed.  938  [afflrming  125  Fed. 
572].  Prior  to  this  decision,  the  circuit 
court  of  the  United  States  for  the  southern 
district  of  New  York,  in  the  case  of  In  re 
Henrich,  11  Fed.  Cas.  No.  6,369,  5  Blatchf. 
414,  had  decided  that  a  warrant  issued  by  a 


justice  of  the  supreme  court  of  the  United 
States  in  New  York  and  returnable  before  an 
extradition  magistrate  in  that  city,  was  le- 
gally served  in  the  state  of  Wisconsin,  and 
that  the  return  of  the  accused  person  from 
Wisconsin  to  New  York  was  warranted  by 
the  treaty  with  Great  Britain  and  the  stat- 
utes. See  also  In  re  Baruch,  41  Fed. 
472;  Fergus,  Petitioner,  30  Fed.  607.  The  su- 
preme court  in  Pettit  v.  Walshe,  supra, 
while  expressing  the  view  that  it  was  com- 
petent for  the  marshal  for  the  district  of  In- 
diana to  execute  within  his  district  the  war- 
rant issued  by  the  extradition  commissioner 
in  New  York,  declared  that  it  was  the  mar- 
shal's duty  to  take  the  accused  before  the 
nearest  magistrate  in  his  district  who  was 
authorized  by  the  treaty  and  the  acts  of  con- 
gress to  hear  and  consider  the  evidence  of 
criminality. 

99.  10  Op.  Atty.-Gen.  501 ;  6  Op.  Atty.-Gen. 
91.  See  Miller's  Case,  5  Phila.  (Pa.)  289; 
In  re  Kelly,  26  Fed.  852;  In  re  Macdonnell, 
16  Fed.  Cas.  No.  8,772,  11  Blatchf.  170. 

In  Canada  the  same  doctrine  obtains.  Reg. 
V.  Morton,  19  U.  C.  C.  P.  9 ;  In  re  Parker,  10 
Can.  L.  T.  373. 

1.  In  re  Farez,  8  Fed.  Cas.  No.  4,645,  2 
Abb.  346,  7  Blatchf.  345,  40  How.  Fr.  (N.  Y.) 
107. 

2.  U.  S.  Rev.  St.  (1878)  §  5270  [U.  S. 
Comp.  St.  (1901)  p.  3591]. 

3.  Fergus,  Petitioner,  30  Fed.  607. 

In  Canada  a  prisoner  who  has  been  dis- 
charged upon  habeas  corpus  because  the  ex- 
tradition commissioner  had  no  jurisdiction  to 
act  judicially  on  the  complaint  laid  before 
him  may  be  rearrestfed  and  tried  before  a 
commissioner  having  jurisdiction  over  the 
complaint.  Ex  p.  Seitz,  3  Can.  Cr.  Cas.  127, 
8  Quebec  Q.  B.  392. 

4.  In  re  Farez,  8  Fed.  Cas.  No.  4,644,  7 
Blatclif.  34. 

[IV.  F,  8] 
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G.  Evidence  —  I.  Authentication  —  a.  Under  Act  of  1848  and  Revised  Stat- 
utes  of  1874.  The  Revised  Statutes  of  the  United  States^  provide  that  in  every 
case  of  complaint  [as  aforesaid],  and  of  a  hearing  npon  the  return  of  tlie  warrant 
of  arrest,  copies  of  the  depositions  upon  which  an  original  warrant  in  any  [such] 
foreign  country  may  have  been  granted,  certiiied  under  the  hand  of  the  person 
[or  persons]  ifsuing  such  warrant,  and  attested  upon  the  oath  of  the  party  pro- 
ducing them  to  be  true  copies  of  the  original  depositions,  may  be  received  in 
evidence  of  the  criminality  of  the  person  so  apprehended,®  "if  they  are  authenti- 
cated in  such  manner  as  wonld  entitle  them  to  be  received  for  similar  purposes 
by  the  tribunals  of  the  foreign  country  from  wliich  the  accused  party  escaped. 
The  certificate  of  the  principal  diplomatic  or  consular  officer  of  the  United  States 
resident  in  such  foreign  country  sliall  be  proof  that  any  paper  or  other  document 
Eo  offered  is  authenticated  in  the  manner  required  by  this  section." '  Tlie  act  of 
Aug.  12, 1848,  authorizing  a  copy  of  the  original  deposition  to  be  used  in  extradition 
proceedings  before  a  magistrate  is  not  in  conflict  with  the  treaty  of  Great  Britain.^ 

b.  Under  Acts  of  1860  and  1882.  The  act  of  Aug.  3,  1882,'  provides  that  in 
all  cases  where  any  depositions,  warrants,  or  other  papers,  or  copies  thereof,'" 
shall  be  offered  in  evidence  upon  the  hearing  of  [any  extradition  case  under  title 


5.  U.  S.  Rev.  St.  (1874)  §  5271  [U.  S. 
Comp.  St.   (1901)   p.  3593]. 

6.  This  provision,  commencing  with  the 
Words  "  In  every  case  "  and  ending  with  the 
words  "  person  so  apprehended,"  is  an  exact 
Copy  of  section  2  of  the  act  of  1848,  being  the 
first  statutory  provision  relating  to  the  ad- 
mission of  documentary  evidence  in  extradi- 
tion proceedings  in  the  United  States.  9 
U.  S.  St.  at  L.  302  [U.  S.  Comp  St.  (1901) 
p.  3593], 

In  Great  Britain  if  the  original  warrant 
for  the  arrest  of  an  accused  person  only  re- 
quires a  seal  to  justify  his  arrest  according 
to  the  French  law,  such  warrant  is  sufficient 
without  signature.  In  re  Coppin,  L.  R.  2  Ch. 
47,  12  Jur.  N.  S.  867,  36  L.  J.  M-  C.  10,  15 
L.  T.  Eep.  N.  S.  165,  16  Wkly.  Rep.  24,  opin- 
ion by  Chelmsford,  the  Lord  Chancellor. 

In  Canada  the  omission,  in  the  jurat,  of  the 
place  where  the  depositions  were  taken  is 
not  material,  where  the  place  is  mentioned 
in  the  heading  or  margin,  and  is  otherwise 
certified  to.  In  re  Debaum,  4  Montreal  Q.  B. 
145,  16  Rev.  L6g.  612. 

Custom  to  act  as  justice  of  the  peace. — Evi- 
dence that  the  justice  of  the  peace  who  took 
affidavits  of  the  commission  of  the  crime  and 
issued  the  warrant  in  the  foreign  country  for 
the  apprehension  of  the  person  charged  was 
accustomed  to  act  as  justice  of  the  peace  is 
sufficient  evidence  prima  facie  of  his  author- 
ity to  take  the  affidavits  and  issue  the  war- 
rant. Re  Kaine,  14  How.  (U.  S.)  103,  14 
L.  ed.  345. 

Copies  of  papers  presented  by  a  foreign 
minister. —  When  papers  purporting  to  be 
copies  of  certain  proceedings  had  before  a 
foreign  magistrate  are  presented  by  the  for- 
eign minister  to  our  government  with  a 
requisition  for  the  extradition  of  an  alleged 
fugitive  from  justice,  the  good  faith  of  the 
nation  is  pledged  that  the  foreign  magistrate 
had  authority  to  act,  and  had  jurisdiction 
over  the  crime  charged,  and  that  the  facts 
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stated  in  them  are  true;  and,  when  received 
by  this  government  upon  such  pledge,  it  is 
sufficient  to  establish  the  fact  as  tO'  the  offi- 
cial position  of  the  magistrate,  and  that  he 
had  jurisdiction  over  the  crime  charged,  and 
power  to  administer  the  oaths  in  question. 
In  re  Heilbronn,  11  Fed.  Cas.  No.  6,323,  12 
N.  Y.  Leg.  Obs.  65. 

7.  This  provision  with  the  exception  of  the 
words  in  brackets  [  ]  is  a  copy  of  section 
5271  of  the  revision  of  1874.  This  statute-, 
while  embodying  section  2  of  the  act  of  Aug. 
12,  1848,  did  not  affect  the  act  of  June  22, 
1860,  which  applied  to  depositions,  docu- 
ments, and  papers  from  abroad,  offered  in 
evidence  in  extradition  cases,  other  than  the 
deposition  on  which  an  original  warrant  of 
arrest  was  issued  in  the  foreign  country.  In 
re  Stupp,  23  Fed.  Cas.  No.  13,563.  12  Blatchf. 
501. 

8.  In  re  Kaine,  14  Fed.  Cas.  No.  7,598,  10 
N.  Y.  Leg.  Obs.  257.  Upon  the  hearing  of  a 
case  arising  under  the  treaty  of  1842  with 
Great  Britain,  copies  of  warrants  and  other 
papers,  certified  under  the  hand  of  the  per- 
son issuing  the  same,  and  attested  upon  the 
oath  of  the  party  producing  them  to  be  true 
copies  of  the  originals,  are  admissible  as  evi- 
dence of  the  criminality  of  the  person  appre- 
hended. Ex  p.  Ross,  20  Fed.  Cas.  No.  12,069, 
2  Bond  252. 

9.  22  U.  S.  St.  at  L.  215  [U.  S.  Comp.  St. 
(1901)  p.  3593]. 

10.  Enlargement  of  class  of  documentary 
evidence. —  The  act  of  1860  enlarges  the  class 
of  documentary  evidence  which  may  be  ad- 
duced in  support  of  the  charge  of  criminality 
beyond  that  authorized  by  the  act  of  1848,  so 
as  to  admit  any  depositions,  warrants,  or 
other  papers,  or  copies  of  the  same,  which  are 
so  authenticated  that  the  tribunals  of  the 
country  where  the  offense  was  committed 
would  receive  them  for  the  same  purpose. 
In  re  Henrich,  11  Fed.  Cas.  No.  6,369,  5 
Blatchf.  414. 
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sixty-six  of  the  Revised  Statutes  of  the  United  States],"  such  depositions,  war- 
rants, and  other  papers,  or  the  copies  thereof  [shall  be  received  and  admitted  as 
evidence  on  such  hearing  for  all  the  purposes  of  such  hearing],^'^  if  they  shall  be 
properly  and  legally  authenticated,*'  so  as  to  entitle  them  to  be  received  for  similar 
purposes  *^  by  the  tribunals  of  the  foreign  country  from  which  the  accused  party 
shall  have  escaped  and  the  certificate"  of  the  principal  diplomatic  or  consular 
officer  *^  of  the  United  States  resident  in  such  foreign  country  shall  be  proof  that 
[any  deposition,  warrant,  or  other  paper  or  copies  thereof,  so  offered,  are  authen- 
ticated] "  in  the  manner  required  by  this  act.  To  render  papers  admissible  in 
evidence  under  the  act  of  1860,  it  is  not  necessary  that  they  should  be  papers  on 
which  a  warrant  of  arrest  was  issued  abroad."  Duly  certified  or  attested  depo- 
sitions taken  abroad  are   admissible  here,  if  they  would  be  admissible  in  the 


11.  Instead  of  the  words  in  brackets  [  ]  the 
act  of  1860  reads :  "An  extradition  case 
"under  the  second  section  of  the  act  entitled 
*An  act  for  giving  effect  to  certain  treaty 
stipulations  between  this  and  foreign  gov- 
ernments for  the  apprehension  and  delivery 
up  of  certain  offenders,"  approved  August 
twelfth,  eighteen  hundred  and  forty-eight." 
12  U.  S.  St.  at  L.  84  [U.  S.  Comp.  St.  (1901) 
p.  3593]. 

12.  Instead  of  the  words  in  brackets  [  ]  the 
act  of  1860  read:  "shall  be  admitted  and  re- 
ceived for  the  purpose  mentioned  in  said  sec- 
tion." 12  U.  S.  St.  at  L.  84  [U.  S.  Comp.  St. 
(1901)   p.  3593]. 

13.  Mode  of  authentication. —  The  act  of 
1882  substantially  restores  the  provisions  of 
the  act  of  1860,  as  respects  the  mode  of  au- 
thentication of  documentary  evidence.  In  re 
Behrendt,  22  Fed.  699,  23  Blatchf.  40.  Under 
the  act  of  1882  depositions  and  copies  require 
the  same  kind  of  authentication.  In  re  Mc- 
Phun,  30  Fed.  57. 

14.  "  Similar  purposes  "  means  "  proof  of 
criminality."  In  re  Charleston,  34  Fed.  531 ; 
In  re  Henrich,  11  Fed.  Cas.  No.  6,369,  5 
Blatchf.  414. 

15.  Consular  certification  of  each  piece  of 
evidence. —  It  was  held  in  the  case  of  In  re 
Henrich,  11  Fed.  Cas.  No.  6,369,  5  Blatchf. 
414,  that  each  piece  of  the  documentary  evi- 
dence offered  in  support  of  the  charge  against 
the  accused  should  be  accompanied  by  a  cer- 
tificate of  the  principal  diplomatic  or  con- 
sular ofiScer  of  the  United  States,  resident  in 
the  foreign  country  from  which  the  fugitive 
has  escaped,  stating  that  it  is  properly  and 
legally  authenticated  so  as  to  entitle  it  to  be 
received  in  evidence  in  support  of  the  same 
oral  charge  by  the  tribunals  of  such  foreign 
country.  But  in  In  re  Farez,  8  Fed.  Cas.  No. 
4,645,  2  Abb.  346,  7  Blatchf.  345,  40  How. 
Pr.  (N.  Y.)  107,  the  court  held  that  it  is 
not  essential  that  each  deposition  should  be 
separately  certified,  if  the  court  can  ascertain 
with  reasonable  certainty  what  papers  are  re- 
ferred to  in  the  certificate. 

InsufScient  consular  certification. —  A  con- 
sular certification  that  depositions  are  so  au- 
thenticated as  "  to  enable  them  to  be  used  in 
evidence,  and  as  proof  that  the  originals  were 
duly  received  in  evidence  [in  proof]  of  the 
criminality   of   the    accused "   is   insufficient 


under  the  act  of   1882.     In  re  McPhun,  30 
Fed.  57. 

SufScient  consular  certification. —  The  case 
being  one  under  a  treaty  with  Belgium,  in 
respect  to  offenses  committed  in  Belgium,  the 
certificate  of  the  minister  resident  of  the 
United  States  to  Belgium,  purporting  to  be 
made  under  the  act  of  1S60,  which  permits 
such  officer  to  certify  that  the  documents 
from  abroad  are  properly  and  legally  au- 
thenticated, so  as  to  entitle  them  to  be  re- 
ceived in  evidence  of  the  criminality  of  the 
accused  by  the  tribunals  of  the  foreign  coun- 
try from  which  the  accused  escaped,  certified 
that  they  were  legally  and  properly  authen- 
ticated, so  as  to  entitle  them  to  be  received 
in  evidence  in  support  of  the  criminal  charges 
mentioned  therein,  and  for  similar  purposes 
mentioned  in  the  act  of  1848,  and  omitted 
the  words  "  by  the  tribunals  of  Belgium." 
The  documents  were  from  the  records  of  the 
tribunals  of  Belgium,  and  were  authenticated 
by  functionaries  of  Belgium.  It  was  held 
that  this  was  a  sufficient  compliance  with  the 
statute.  In  re  Stupp,  23  Fed  Cas.  No.  13,563, 
12  Blatchf.  501. 

16.  Principal  diplomatic  or  consular  ofScer. 
— Where  the  certificate  required  by  the  act 
of  1882  to  depositions,  warrants,  or  other 
papers  offered  in  evidence  in  extradition 
cases  is  signed  by  the  charge  d'affaires  ad  in- 
terim, the  court  will  take  judical  notice  that 
such  charg6  was,  at  the  time  such  certificate 
was  given,  the  principal  diplomatic  officer  of 
the  countrv  where  it  was  given.  In  re  Orpen, 
86  Fed.  760. 

In  Canada. —  The  governor  of  a  state  in  the 
United  States  of  America  is  not  a  minister  of 
a  foreign  state  within  section  9  of  the  Extra- 
dition Act,  so  as  to  make  depositions  authen- 
ticated by  him  evidence  in  this  province. 
Ex  p.  Cadby,  26  N.  Brunsw.  452. 

17.  Instead  of  the  words  in  brackets  [  ]  the 
act  of  1860  read:  "  any  paper  or  other  docu- 
ment so  offered  is  authenticated."  12  U.  S. 
St.  at  L.  84  [IJ.  S.  Comp.  St.  (1901)  p.  5271]. 

18.  In  re  Farez,  8  Fed.  Cas.  No.  4,645,  2 
Abb.  346,  7  Blatchf.  345,  40  How.  Pr.  (N.  Y.) 
107. 

In  Canada  it  is  not  necessary  that  the 
depositions  be  taken  before  the  magistrate 
who  issued  the  original  warrant.  Ex  p. 
Worms,  22  L.  C.  Jur.  109,  7  Rev.  L6g.  319. 
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foreign  country,  in  support  of  the  charge  of  crime."  Copies  of  depositions  from 
abroad,  taken  subsequently  to  the  date  of  the  original  warrant  of  arrest  issued 
abroad,  may  be  admissible  in  evidence  under  the  act  of  1860,  as  constituting,  witli 
oral  evidence  taken  before  the  commissioner,  legal  testimony  tending  to  prove 
the  criminality  of  the  accused,  and  material  for  a  decision  of  the  commissioner  on 
the  question  of  fact,  as  to  the  criminality  of  the  accused.^"  Forged  papers  pro- 
duced to  and  deposed  to  by  witnesses  giving  depositions  abroad,  where  the  charge 
is  forgery,  need  not  be  produced  here  before  the  commissioner.''  It  is  not  neces- 
sary, otherwise  than  by  the  certificate  of  the  consul,  to  prove  that  the  law  of  the 
foreign  country  would  allow  copies  of  depositions  taken  before  a  magistrate  to  be 
received  as  proof  of  criminality.*'  An  authentication  in  the  very  language  of 
the  statute  is  sufficient.''  "W  here  the  authentication  recites  that  the  papers  "  are 
properly  and  legally  authenticated,  so  as  to  entitle  them  to  be  received  in  evi- 
dence for  similar  purposes  "  in  the  foreign  country,  this  is  sufficient.'*  Under 
the  act  of  1882,  where  the  authentication  of  the  diplomatic-  or  consular  officer 
does  not  comply  with  the  requirements  of  the  statute,  other  proof  may  be 
resorted  to  to  assist  the  certificate.'® 

e.  Under  Act  of  1876.  The  act  of  June  19,  1876,'^  amending  the  Eevised 
Statutes, provided  that  "in  every  case  of  complaint  and  of  a  hearing  upon  the 
return  of  the  warrant  of  arrest,  any  depositions,  warrants,  or  other  papers  oifered 
in  evidence,  shall  be  admitted  and  received  for  the  purpose  of  such  hearing  if 
they  shall  be  properly  and  legally  authenticated  so  as  to  entitle  them  to  be 
received  as  evidence  of  the  criminality  of  the  person  so  apprehended,  by  the 


19.  In  re  Muller,  17  Fed.  Cas.  No.  9,913,  5 
Phila.    (Pa.)    289. 

Papers  purporting  to  be  depositions,  so  cer- 
tified, are  admissible  on  a  hearing  in  an 
extradition  proceeding,  although  the  recitals 
contained  in  the  introductory  part  thereof 
show  that  they  are  mere  statements  and  not 
depositions.     In  re  Ezeta,  62  Fed.  972. 

In  Canada  statements  on  oath,  sworn  be- 
fore a  judge  of  a  county  court  of  the  state 
of  Illinois,  whose  signature  is  certified  by 
the  clerk  of  the  court  under  the  seal  of  the 
court,  are  admissible  as  evidence  in  extra- 
dition proceedings,  and  it  is  immaterial 
whether  the  witness  has  been  sworn  prior  to 
his  evidence  being  reduced  to  writing,  as  in 
a  deposition,  or  whether  he  has  been  sworn 
thereto  after  it  has  been  written  down,  as  in 
an  affidavit.  Re  Hoke,  15  Eev.  Lgg.  99.  An 
affidavit  sworn  to  before  a  commissioner  of 
the  United  States,  proved  to  be  a  magistrate 
having  authority  in  the  matter  according  to 
the  law  where  taken,  may  be  received,  if 
properly  proved,  as  evidence  against  the 
prisoner  on  proceedings  for  extradition.  Ex 
p.  Phelan,  6  Montreal  Leg.  N.  261.  Informa- 
tion, warrant,  and  depositions,  certified  un- 
der the  hand  and  seal  of  a  justice  of  the 
peace,  and  certificate  of  the  clerk  of  the 
county,  and  of  the  circuit  court  of  said 
county  and  official  seal  of  said  circuit  court, 
certifying  that  the  said  justice  of  the  peace 
was  at  the  time  of  signing  the  certificate  a 
duly  elected  and  qualified  justice  of  the  peace 
and  his  seal  entitled  to  full  credit,  are  suf- 
ficiently authenticated.  In  re  Weir,  14  Ont. 
389.  Copies  of  indictments  and  true  bills 
found  by  the  grand  jury  of  New  York  state 
cannot  be  admitted  as  prima  facie  evidence 
in  Canada  against  the  accused  on  a  demand 
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for  extradition.  In  re  Eno,  10  Montreal 
Q.  B.  194;  In  re  Eosenbaum,  18  L.  C.  Jur. 
200;  Eeg.  V.  Browne,  6  Ont.  App.  386. 

20.  In  re  Stupp,  23  Fed.  Cas.  No.  13,563, 
12  Blatchf.   501. 

21.  In  re  Farez,  8  Fed.  Gas.  No.  4,645,  2 
Abb.  364,  7  Blatch.  345,  40  How.  Pr.  (N.  Y.) 
107. 

22.  In  re  Charleston,  34  Fed.  531. 

Copies  of  depositions  taken  in  London  be- 
fore the  lord  mayor,  and  certified  by  him  to 
be  copies  of  the  depositions  on  which  he  is- 
sued a  warrant  of  arrest  against  the  person 
charged,  and  further  certified  by  the  minister 
of  the  United  States  in  Great  Britain  to  be 
sufficiently  authenticated  to  entitle  them  to 
be  received  for  a  similar  purpose  by  the 
tribunals  of  Great  Britain,  are  competent 
evidence  in  an  inquiry  under  a  warrant  of 
arrest  in  an  extradition  case  under  the  act 
of  1848,  as  supplemented  by  the  act  of  1860. 
In  re  Macdonnell,  16  Fed.  Cas.  No.  8,772,  11 
Blatchf.  170. 

23.  In  re  Krojanker,  44  Fed.  482;  In  re 
Herres,  33  Fed.  165 ;  In  re  Behrendt,  22  Fed. 
699,  23  Blatchf.  40;  In  re  Wadge,  15  Fed. 
864;  In  re  Farez,  8  Fed.  Cas.  No.  4,645,  2 
Abb.  364,  7  Blatchf.  345,  40  How.  Pr.  (N.  Y.) 
107;   10  Op.  Atty.-Gen.  501. 

24.  In  re  Breen,  73  Fed.  458.  See  also 
In  re  Grin,  112  Fed.  790. 

25.  In  re  McPhun,  30  Fed.  57  ;  In  re  Wadge, 
16  Fed.  332,  21  Blatchf.  300.  See  also  In  re 
Wadge,  15  Fed.  864. 

Oral  proof  that  the  authentication  is  proper 
may  be  given  before  the  magistrate  by  an 
expert.     In  re  Benson,  34  Fed.  649. 

26.  19  U.  S.  St.  at  L.  59  (amending  U.  S. 
Eev.  St.  (1878)  §  5271  [U.  S.  Comp.  St. 
(1901")  p.  3593]). 
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tribunals  of  the  foreign  country  from  which  the  accused  party  shall  have  escaped, 
and  copies  of  any  such  depositions,  warrants,  or  other  papers,  shall,  if  authenti- 
cated according  to  the  law  of  such  foreign  country,  be  in  like  manner  received  as 
evidence ;  and  the  certilicate  of  tlie  principal  diplomatic  or  consular  officer  of  the 
United  States  resident  in  such  foreign  country  shall  be  proof  that  any  such  depo- 
sition, warrant  or  otlier  paper,  or  copy  thereof,  is  authenticated  in  the  manner 
required  by  this  section."  '^ 

2.  Amount  of  Evidence.  The  statute  contains  no  specification  of  the  amount 
of  evidence  necessary  to  warrant  the  commitment  of  a  fugitive  for  extradition.'^^ 
The  following  provision,  however,  substantially  appears  in  most  of  the  extradition 
treaties  of  the  United  States,  after  the  stipulation  that  extradition  shall  be  granted 
in  accordance  with  the  provisions  of  the  treaty  :  "  Provided,  that  this  shall  only 
be  done  upon  such  evidence  of  criminality  as  according  to  the  laws  of  the  place 
where  the  fugitive  orperson  so  charged,  shall  be  found,  would  justify  his  appre- 
hension and  commitment  for  trial  if  the  crime  or  offense  had  been  there  com- 
•  mitted."  ^'  It  is  now  ^  well  settled  that  in  the  proceeding  before  the  extradition 
magistrate,  to  warrant  holding  the  prisoner  for  extradition,  it  is  only  necessary  to 
adduce  such  evidence  as  would  be  deemed  sufficient  to  justify  holding  him  for 
trial  if  the  offense  had  been  committed  in  this  country.^'  It  is  enough  if  it 
appears  that  there  was  legal  evidence  on  which  the  commissioner  might  properly 
conclude  that  the  accused  had  committed  an  offense  within  the  treaty  as  charged.^* 


27.  This  section,  as  thus  _amended,  pro- 
vides for  two  classes  of  documentary  evi- 
dence :  ( 1 )  Original  depositions,  original 
warrants,  and  original  other  papers;  (2) 
copies  of  "  any  such  depositions,  warrants 
or  other  papers."  In  re  Fowler,  4  Fed.  303, 
18  Blatehf.  430. 

28.  The  provision  being :  "  If,  on  such 
hearing,  he  deems  the  evidence  sufficient  to 
sustain  the  charge  under  the  provisions  of 
the  proper  treaty  or  convention,"  etc.  U.  S. 
Rev.  St.  (1878)  §  5270  [U.  S.  Comp.  St. 
(1901)   p.  3591]. 

29.  See  supra,  note  9. 

30.  In  some  of  the  earlier  cases  it  was  held 
that  in  cases  under  a  treaty  of  extradition 
the  proof  that  the  offense  has  been  com- 
mitted by  the  fugitive  in  the  foreign  juris- 
diction should  be  sufficient  to  warrant  a  con- 
viction. In  re  Risch,  36  Fed.  546 ;  Men  p. 
Kaine,  14  Fed.  Cas.  No.  7,597,  3  Blatehf.  1. 
In  In  re  Calder,  2  Edm.  Sel.  Cas.  (N.  Y.) 
374,  the  court  held  that  a  warrant  could  be 
granted  only  where  by  the  laws  of  the  state 
the  evidence  of  guilt  is  strong  enough  to 
justify  an  indictment.  But  in  the  case  of 
Farez,  the  court  declined  to  adopt  the  view 
announced  in  Kaane's  case,  and  declared  that 
evidence  to  justify  commitment  for  trial 
only  is  sufficient.  In  re  Farez,  8  Fed.  Cas. 
No.  4,645,  2  Abb.  364,  7  Blatehf.  345,  40 
How.  Pr.   (N.  Y.)   107. 

31.  Benson  v.  McMahon,  127  U.  S.  457, 
462,  8  S.  Ct.  1240,  32  L.  ed.  234  (where 
Miller,  J.,  in  delivering  the  opinion  of  the 
court  in  this  case  said :  "  Taking  this  pro- 
vision of  the  treaty,  and  that  of  the  Revised 
Statutes  .  .  .  [Rev.  St.  §  5270]  we  are  of 
opinion  that  the  proceeding  before  the  com- 
missioner is  not  to  be  regarded  as  in  the 
nature  of  a  final  trial  by  which  the  prisoner 
could  be  convicted  or  acquitted  of  the  crime 


charged  against  him,  but  rather  of  the  char- 
acter of  those  preliminary  examination? 
which  take  place  every  day  in  this  country 
before  an  examining  or  committing  magis- 
trate for  the  purpose  of  determining  whether 
a  case  is  made  out  which  will  justify  the 
holding  of  the  accused,  either  by  imprison- 
ment or  under  bail,  to  ultimately  answer  to 
an  indictment,  or  other  proceeding,  in  which 
he  shall  be  finally  tried  upon  the  charge 
made  against  him " )  ;  In  re  Farez,  8  Fed. 
Cas.  No.  4,645,  2-  Abb.  364,  7  Blatehf.  345, 
40  How.  Pr.  (N.  Y.)  107.  See  also  Matter 
of  Washburn,  4  Johns.  Ch.  (N.  Y.)  106,  8 
Am.  Dec.  548;  In  re  Ezeta,  62  Fed.  972; 
In  re  Charleston,  34  Fed.  531;  In  re  Wadge, 
15  Fed.  864;  In  re  Metzger,  17  Fed.  Cas.  No. 
9,511,  5  N.  Y.  Leg.  Obs.  83;  U.  S.  v.  Warr, 
28  Fed.  Cas.  No.  16,644,  3  N.  Y.  Leg.  Obs. 
346. 

In  Canada  see  Ex  p.  Lamirande,  10  L.  C. 
Jur.  280;  Reg.  v.  Burke,  6  Manitoba  121; 
Re  Stanbro,  1  Manitoba  263,  2  Manitoba  1 ; 
Ex  p.  Cadby,  26  N.  Brunsw.  452 ;  Re  Garbutt, 
21  Ont.  179;  Reg.  v.  Hovey,  8  Ont.  Pr.  345. 
A  prima  facie  case  is  sufficient  to  warrant 
extradition,  and  this  may  be  established  by 
circumstantial  evidence.  Re  Hoke,  15  Rev. 
L6g.  99.  See  also  Ex  p.  Lanctot,  5  Quebec 
Q.  B.  422. 

32.  Ornelas  v.  Ruiz,  161  U.  S.  502,  16 
S.  Ct.  689,  40  L.  ed.  787;  U.  S.  v.  Piaza,  133 
Fed.  998;  In  re  Neely,  103  Fed.  631;  In  re 
Herres,  33  Fed.  165.  Circumstantial  evi- 
dence as  to  the  manner  of  drawing  checks 
and  posting  books  by  an  employee  is  sufficient 
to  justify  the  commissioner  in  committing 
him  on  a  charge  of  forgery  to  await  the 
action  of  the  secretary  of  state.  In  re  Bry- 
ant, 80  Fed.  282. 

The  identity  of  the  prisoner  is  sufficiently 
established   when,   on   being   brought   before 
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Where  the  accused  is  found  and  arrested  in  a  state  in  which  indictment  is  not 
fequired,  it  is  not  necessary  to  produce  the  indictment,  although  it  appears  by 
the  record  that  one  was  found  in  the  country  in  which  the  crime  was  committed.^ 
The  old  doctrine  that  proceedings  for  the  extradition  of  an  alien  are  to  be  con- 
ducted with  extreme  technicality  has  been  abandoned.  The  proceedings  before 
the  commissioner  are  not  to  be  treated  as  if  it  were  a  trial  before  a  petit  jury.^ 
3.  Evidence  For  the  Accused.  Section  three  of  the  act  of  1882  provides 
that  "  on  the  hearing  of  any  case  under  a  claim  of  extradition  by  any  foreign 
government,  upon  affidavit  being  filed  by  the  person  charged  setting  forth  that 
there  are  witnesses  whose  evidence  is  material  to  his  defense,  that  he  cannot 
safely  go  to  trial  without  them,  what  he  expects  to  prove  by  each  of  them,  and 
that  he  is  not  possessed  of  sufficient  means,  and  is  actually  unable  to  pay  the  fees 
of  such  witnesses,  the  judge  or  commissioner  before  whom  such  claim  for  extra- 
dition is  heard  may  order  that  such  witnesses  be  subpoenaed ;  and  in  such  cases 
the  costs  incurred  by  the  process,  and  the  fees  of  witnesses  shall  be  paid  in  the 
pame  maimer  that  similar  fees  are  paid  in  the  case  of  witnesses  subpoenaed  in 
behalf  of  the  United  States."  ^  The  accused  has  a  right  to  be  examined  as  a 
witness  in  his  own  behalf  on  an  investigation  before  a  commissioner,'^  and  to 
examine  witnesses  in  his  own  behalf.^''  While  the  statutes  contemplate  the 
production  and  examination  of  defendant's  witnesses  before  the  extradition 
magistrate,  there  is  no  warrant  in  the  law  or  practice  for  receiving  testimony  by 
commission,  or  by  the  depositions  of  witnesses  taken  abroad.^     Section  five  of 


the  commissioner,  he  admits  that  he  is  the 
person  named  in  the  complaint,  and  that  he 
executed  the  note  therein  described,  and  al- 
leged to  be  forged.  In  re  Charleston,  34  Fed. 
531. 

33.  In  re  Grin,  112  Fed.  790. 

34.  In  re  Breen,  73  Fed.  458.  See  also 
Wright  17.  Henkel,  190  U.  S.  40,  23  S.  Ct. 
781,  47  L.  ed.  948;  Grin  v.  Shine,  187  U.  S. 
181,  23  S.  Ct.  98,  47  L.  ed.  130;  In  re  Neely, 
103  Fed.  626. 

35.  22  U.  S.  St.  at  L.  215  [U.  S.  Comp.  St. 
(1901)  p.  5271]. 

The  phrase,  "he  cannot  safely  go  to  trial 
without  them,"  cannot  be  construed  as  giving 
a  right  to  a.  full  trial  in  violation  of  treaty 
stipulations;  but  it  must  be  confined  to  such 
a  preliminary  hearing  only  as  was  already 
allowable  under  the  existing  practice,  such 
as  is  appropriate  to  a  hearing  having  refer- 
ence only  to  a  commitment  for  future  trial. 
In  re  Wadge,  15  Fed.  864. 

36.  In  re  Farez,  8  Fed.  Cas.  No.  4,645,  2 
Abb.  364,  7  Blatchf.  345,  40  How.  Pr.  (N.  Y.) 
107. 

The  examination  must  be  conducted  accord- 
ing to  the  laws  of  the  state  in  which  the  pro- 
ceeding is  had,  in  the  particulars  in  which 
such  proceedings  are  not  specially  regulated 
by  a  statute  of  the  United  States.  In  re 
Farez,  8  Fed.  Cas.  No.  4,645,  2  Abb.  364,  7 
Blatchf.  345,  40  How.  Pr.  (N.  Y.)  107.  See 
also  In  re  Kelley,  25  Fed.  268. 

37.  In  re  Kelley,  25  Fed.  268. 

Right  to  be  confronted  with  witnesses. — 
The  treaty  of  extradition  with  Great  Britain 
4oes  not  give  the  accused  the  right  to  be 
confronted  with  the  witnesses  against  him. 
in  re  Dugan,  7  Fed.  Cas.  No.  4,120,  2  Lowell 
367. 

Right  to  cross-examine  affiant. —  Where  the 
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complaint  is  made  upon  information  and  be- 
lief the  accused  cannot  demand  the  right  to 
cross-examine  the  affiant  before  the  prosecu- 
tion gives  evidence.  In  re  Farez,  8  Fed. 
Cas.  No.  4,645,  2  Abb.  346,  7  Blatchf.  345, 
40  How.  Pr.   (N.  Y.)   107. 

In  Canada  in  proceedings  for  the  extradi- 
tion of  a  fugitive,  evidence  to  contradict  that 
of  the  prosecution  is  not  admissible.  The 
accused  is  only  entitled  to  show  that  the 
offense  charged  is  not  a  crime  mentioned  in 
the  treaty.  Re  Stanbro,  1  Manitoba  263,  2 
Manitoba  1 ;  In  re  Debaum,  4  Montreal  Q.  B. 
145,  16  Rev.  Lgg.  612.  See  also  Eos  p. 
Lanctot,  5  Quebec  Q.  B.  422. 

38.  In  re  Wadge,  15  Fed.  864. 

In  Great  Britain  under  the  Extradition  Act 
of  1870,  foreign  depositions,  if  duly  au- 
thenticated, may  be  received  in  evidence  in 
proceedings  under  the  act,  although  taken 
in  the  absence  of  the  person  accused  and  with- 
out his  having  had  an  opportunity  to  cross- 
examine  the  witnesses.  Matter  of  Counhaye, 
L.  R.  8  Q.  B.  410,  42  L.  J.  Q.  B.  217,  28  L.  T. 
Rep.  N.  S.  761,  21  Wkly.  Rep.  883.  See  also 
Reg.  V.  Ganz,  9  Q.  B.  D.  93,  51  L.  J.  Q.  B. 
419,  46  L.  T.  Rep.  N.  S.  592. 

In  Canada  see  Reg.  v.  Burke,  10  Can.  L.  T. 
28;  In  re  Parker,  19  Ont.  612;  In  re  Hoke, 
14  Rev.  LSg.  705.  See  also  Ue  Garbutt,  21 
Ont.  179.  In  a  proceeding  for  extradition 
the  judge  or  magistrate  has  no  authority  to 
hear  the  prisoner's  defense,  although  in  the 
exercise  of  his  discretion  he  may  hear  any 
evidence  which  may  be  tendered  to  show  that 
the  offense  is  of  a  political  character,  or  one 
not  comprised  in  the  treaty,  or  that  the 
accuser  is  not  to  be  believed  on  oath,  or  that 
the  demand  for  the  prisoner's  extradition  is 
the  result  of  a  conspiracy.  Re  Rosenbaum, 
20  L.  O.  Jur.  165. 
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the  act  of  1882^^  applies  only  to  documentary  evidence  submitted  by  the  prose- 
cution to  establish  the  criminality  of  the  accused  and  not  to  papers  offered  on  the 
part  of  the  accused.^" 

4.  Proof  of  Offense.  The  usual  treaty  provision  is  that  the  alleged  criminal 
shall  be  arrested  and  delivered  up  on  such  evidence  of  criminality  as,  according 
to  the  laws  of  the  place  where  he  is  found,  would  justify  his  apprehension  and 
commitment  for  trial  if  the  crime  or  offense  had  been  there  committed.*^  Under 
this  provision  it  is  uniformly  held  that  the  laws  of  the  state  or  place  where  the 
criminal  is  found  furnish  the  rule  as  to  what  erideuce  is  necessary  to  authorize 
his  arrest  and  commitment.*^  "Where  the  treaty  provides  for  extradition  for  cer- 
tain acts  "  made  criminal  by  the  laws  of  botli.  countries,"  extradition  is  not  limited 
to  persons  charged  with  acts  made  criminal  by  the  laws  of  the  United  States. 
An  act  made  criminal  by  the  law  of  the  foreign  country  and  the  law  of  the  state 
of  the  Union  in  which  the  fugitive  is  found  is  extraditable.*^ 

V.  HABEAS  CORPUS.** 
A.  May  Issue  With  Certiorari.    In  a  case  where  a  person  is  held  in  custody 


39.  22  U.  S.  St.  at  L.  215  [U.  S.  Comp.  St. 
(1901)    p.  5271]. 

40.  Oteiza  v.  Jacobus,  136  U.  S.  330,  10 
S.  Ct.  330,  34  L.  ed.  464. 

41.  See  supra,  note  9. 

42.  Pettit  V.  Walshe,  194  U.  S.  205,  24 
S.  Ct.  657,  48  L.  ed.  938  [afprming  125  Fed. 
572];  Wright  v.  Henkel,  190  U.  S.  40,  23 
S.  Ct.  781,  47  L.  ed.  948;  In  re  Frank,  107 
Fed.  272;  In  re  Ezeta,  62  Fed.  972;  In  re 
MuUer,  17  Fed.  Gas.  No.  9,913,  5  Phila.  (Pa.) 
289 ;  U.  S.  V.  Warr,  28  Fed.  Gas.  No.  16,644, 
3  N.  Y.  Leg.  Obs.  346. 

In  Canada  see  Ex  p.  Worms,  22  L.  G.  Jur. 
109,  7  Rev.  L6g.  319;  Ex  p.  Lamirande,  10 
L.  C.  Jur.  280;  Re  Murphy,  26  Ont.  163. 

We  have  no  common-law  crimes  in  the 
United  States.  The  penal  code  enacted  by 
congress  is  very  limited.  The  great  bulk  of 
the  crimes  that  are  defined  by  statutes  are 
found  in  the  penal  codes  of  the  states  alone; 
and  so  if  an  accused  person  is  found  in  a 
particular  state  of  the  Union,  and  his  return 
to  a  foreign  country  is  demanded,  the  right 
of  extradition  depends  upon  whether  or  riot 
the  offense  with  which  he  is  charged  is  an 
offense  against  the  laws  of  the  state  in  which 
he  is  found.  Wright  v.  Henkei;  190  U.  S.  40, 
23  S.  Ct.  781,  47  L.  ed.  948;  In  re  Walshe, 
125  Fed.  572  [affirmed  in  194  U.  S.  217,  24 
S.  Ct.  657,  48  L.  ed.  938].  But  compare  In  re 
Adutt,  55  Fed.  376,  where  it  was  held  in  a 
case  arising  under  the  treaty  between  the 
United  States  and  Austria-IIungary,  that 
"  forgery "  should  have,  so  far  as  this  gov- 
ernment is  concerned,  its  common-law  defi- 
nition. 

Where  an  extradition  treaty  uses  general 
names,  such  as  "  murder  "  or  "  arson,"  in  de- 
fining the  classes  of  crimes  for  which  extra- 
dition may  be  granted  thereunder,  such  names 
are  not  necessarily  confined  to  their  meaning 
at  common  law,  but  the  question  whether  a 
given  offense  comes  within  the  treaty  must  be 
determined  by  the  law  as  it  exists  in  the  two 
countries  at  the  time  the  extradition  is  ap- 
plied for.  Cohn  v.  Jones,  100  Fed.  639.  See 
also  In  re  'Ezeta,,  62  Fed.  972;  In  re  Cross, 


43  Fed.  517;  In  re  Windsor,  6  B.  &  S.  522, 
10  Cox  C.  C.  118,  11  Jur.  N.  S.  807,  34  L.  J. 
M.  C.  163,  12  L.  T.  Rep.  N.  S.  307,  13  Wkly. 
Rep.  655,  118  E.  C.  L.  522;  Reg.  v.  Phipps, 
3   Can.  L.  T.  55. 

In  Canada  it  has  been  held  that  where  it 
appears  that  the  offense  with  which  the  fugi- 
tive is  charged  is  a  crime  in  Canada,  it  will 
be  presumed,  in  the  absence  of  proof  to  the 
contrary,  to  be  a  crime  in  the  state  of  the 
United  States  where  the  offense  is  alleged  to 
have  been  committed.  Ex  p.  Zink,  6  Quebec 
260. 

43.  Wright  v.  Henkel,  190  U.  S.  40,  23 
S.  Ct.  781,  47  L.  ed.  948  [affirming  123  Fed. 
463].  Compare  Reg.  v.  Phipps,  3  Can.  L.  T. 
55. 

Absolute  identity  of  statutes  in  the  for- 
eign country  and  in  the  United  States  de- 
fining the  offense  is  not  necessary.  It  is 
sufBcient  if  the  essential  character  of  the 
transaction  is  the  same.  Wright  v.  Henkel, 
190  U.  S.  40,  23  S.  Ct.  781,  47  L.  ed.  948. 

In  Canada  a  commitment  under  extradition 
proceedings  is  valid  where  the  crime  com- 
mitted is  shown  by  expert  evidence  to  be  one 
demanding  extradition  under  the  law  of  the 
foreign  country,  and  the  extradition  commis- 
sioner is  aware  from  his  own  knowledge  that 
the  same  facts  established  a  crime  in  his 
country  ior  which  extradition  may  be  allowed, 
although  it  bears  a  different  name.  Ex  p. 
Seitz,  3  Can.  Cr.  Gas.  127,  8  Quebec  Q.  B. 
392.     See  also  Be  McCartney,  8  Manitoba  367. 

A  crime  subject  to  infamous  punishment  in 
Switzerland  is  an  extraditable  crime  under 
the  treaty  with  that  country,  although  not 
subject  to  such  punishment  in  this  country. 
In  re  Farez,  8  Fed.  Gas.  No.  4,645,  2  Abb. 
346,  7  Blatchf.  345,  40  How.  Pr.  (N.  Y.)  107, 
holding  also  that  the  crime  is  shown  to  be 
subject  to  infamous  punishment  in  Switzer- 
land by  showing  that  it  is  punishable  by  im- 
prisonment in  the  state  prison,  by  the  laws 
of  the  canton  of  Berne,  in  which  it  was  com- 
mitted. 

44.  Habeas   corpus  generally  see  Habeas 
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tinder  commitment  by  an  extradition  commissioner  for  surrender  under  a  treaty 
of  extradition  writs  of  habeas  corpus  and  certiorari  may  both  be  issued/^ 

B.  Office  of  the  Writ — l.  In  the  United  States  —  a.  Cannot  Perform  the 
Office  of  a  Writ  of  Error.  A  writ  of  habeas  corpus  cannot  perform  tlie  oiiice  of 
a  writ  of  error.  If  tlie  committing  magistrate,  in  extradition  proceedings,  has 
jurisdiction  of  the  subject-matter  and  of  the  accused,  and  the  offense  charged  is 
within  the  terms  of  the  treaty,  and  tlie  magistrate  has  before  him  competent 
legal  evidence  on  which  to  exercise  his  judgment,  such  decision  cannot  be 
reviewed  on  habeas  corpus."  But  where  an  alleged  criminal  who  has  been  com- 
mitted by  an  exti:adition  commissioner  for  surrender  but  has  been  discharged 
upon  the  determination  of  the  executive  that  the  evidence  of  criminality  is 
insufficient  is  again  arrested  and  coinmitted  for  the  same  offense  and  it  should  be 
apparent  that  the  magistrate  had  no  clearer  or  more  convincing  testimony  than 
was  presented  on  the  lirst  examination,  the  court  on  habeas  corpus  has  power  to- 
review  the  testimony  and  correct  the  error."  Extradition  proceedings  should 
not  be  conducted  in  a  technical  spirit  with  a  view  to  prevent  extradition.^' 


Certiorari  generally  see  Cbbtioraei. 

Jurisdiction  of  federal  court  to  issue  habeas 
corpus  to  test  extradition  proceedings  see 
Courts,  11  Cyc.  1008. 

The  supreme  court  of  the  United  States 
has  no  jurisdiction  to  issue  a  writ  of  habeas 
corpus  in  an  extradition  case.  In  re  Metzger, 
5  How.  (U.  S.)   176,  12  L.  ed.  104. 

That  it  is  not  contempt  to  take  the  pris- 
oner out  of-  the  state  by  virtue  of  extra- 
dition proceedings  pending  an  application  for 
habeas  corpus  see  9  Cvc.  8  note  23. 

45.  In  re  Stupp,  23  Fed.  Gas.  No.  13,563, 
12  Blatchf.  .501. 

46.  Terlinden  «?.  Ames,  184  U.  S.  270,  22 
S.  Ct.  484,  46  L.  ed.  534;  E(0  p.  Bryant,  167 
U.  S.  104,  17  S.  Ct.  744,  42  L.  ed.  94; 
Ornelas  v.  Ruiz,  161  U.  S.  502,  16  S.  Ct.  689, 
40  L.  ed.  787;  Oteiza  v.  Jacobus,  136  U.  S. 
330,  10  S.  Ct.  1031,  34  L.  ed.  464;  Benson  v. 
MeMahon,  127  U.  S.  457,  8  S.  Ct.  1240,  32 
L.  ed.  234;  U.  S.  v.  Piaza,  133  Fed.  998; 
In  re  Reiner,  122  Fed.  109;  In  re  De  Toulouse 
Lautrec,  102  Fed.  878,  43  C.  C.  A.  42;  In  re 
Bryant,  80  Fed.  282;  In  re  Adutt,  55  Fed. 
376 ;  In  re  Behrendt,  22  Fed.  699,  23  Blatchf. 
40;  In  re  Wadge,  16  Fed.  332,  21  Blatchf. 
300;  In  re  Fowler,  4  Fed.  303,  18  Blatchf. 
430;  In  re  Heilbronn,  11  Fed.  Cas.  No.  6,323, 
12  N.  Y.  Leg.  Obs.  65;  In  re  Kaine,  14  Fed. 
Cas.  No.  7,598,  10  N.  Y.  Leg.  Obs.  257 ;  In  re 
Stupp,  23  Fed.  Cas.  No.  13,563,  12  Blatchf. 
501;  Ex  p.  Van  Aerman,  28  Fed.  Cas.  No. 
16,824,  3  Blatchf.  160;  In  re  Vandervelpen, 
28  Fed.  Cas.  No.  16,844,  14  Blatchf.  137; 
Ex  p.  Van  Hoven,  28  Fed.  Cas.  No.  16,859, 
4  Dill.  415;  In  re  Veremaitre,  28  Fed.  Cas. 
No.  16,915,  9  N.  Y.  Leg.  Obs.  137;  In  re 
Wahl,  28  Fed.  Cas.  No.  17.041,  15  Blatchf. 
334;  In  re  Wiegand,  29  Fed.  Cas.  No.  17,618, 
14  Blatchf.  370.  Contra,  In  re  Henrich, 
11  Fed.  Cas.  No.  6,369,  5  Blatchf.  414; 
Ex  p.  Kaine,  14  Fed.  Cas.  No.  7,597,  3 
Blatchf.  1. 

Error  in  reception  of  evidence. —  Where  the 
commissioner  in  an  extradition  case  has  ac- 
quired jurisdiction  of  the  subject-matter  and 
of  the  prisoner,  the  latter  may  be  lawfully 
held,  although  the  commissioner   committed 

[V.A] 


an  error  in  the  reception  of  evidence  while 
conducting  the  inquiry.  In  re  Macdonnell, 
16  Fed.  Cas.  No.  8,772,  11  Blatchf.   170. 

Unsatisfactory  evidence. —  When  an  officer 
authorized  to  entertain  proceedings  for  extra- 
dition has  before  him  evidence  which,  al- 
though not  satisfactory,  and  far  from  con- 
vincing, authorizes  conflicting  presumptions' 
and  probabilities  as  to  the  guilt  of  the  ac- 
cused, such  evidence,  being  sufficient  to  call 
for  the  exercise  of  his  judgment  upon  the 
facts,  gives  him  jurisdiction  of  the  subject- 
matter,  and  his  detertnination  cannot  be  re- 
viewed. Sternaman  v.  Peck,  80  Fed.  883,  26 
C.  C.  A.  214. 

Under  the  treaty  with  Mexico  a  person  ar- 
rested on  complaint  of  a  consular  agent  for 
the  crime  of  forgery  alleged  to  have  been 
committed  in  Mexico  is  not  entitled  to  be  dis- 
charged on  habeas  corpus  where  the  undis- 
puted evidence  shows  that  petitioner,  knowing 
of  the  future  engagement  of  a  theatrical 
company  in  the  city  of  Mexico,  falsely  repre- 
sented himself  to  be  its  agent,  printed  and 
sold  tickets  of  admittance,  and  then  escaped 
with  the  money,  as  the  treaty  with  Mexico 
provides  for  the  surrender  of  fugitives  if  the 
evidence  would  justify  committal  for  trial  if 
the  crime  had  been  committed  in  the  country 
where  the  fugitive  was  apprehended,  and 
forgery  may  be  committed  by  printing  as  well 
as  writing  instruments  purporting  to  be  the 
act  of  another.  Benson  v.  MeMahon,  127 
U.  S.  457,  8  S.  Ct.  1240,  32  L.  ed.  234. 

Under  the  treaty  with  the  Swiss  confed- 
eration it  is  immaterial  what  prior  charges 
have  been  made  in  Switzerland  against  the 
accused,  if  the  complaint  presented  charge  a 
treaty  offense,  and,  if  the  commission  of  the 
offense  be  duly  established  before  the  com- 
missioner, he  cannot  be  discharged  on  habeas 
corpus,  although  it  should  appear  that  a  pro- 
ceeding for  a  different  and  less  offense,  not 
included  in  the  treaty,  had  been  previously 
taken  against  him  in  Switzerland.  In  re 
Roth,  15  Fed.  506. 

47.  In  re  Kelly,  26  Fed.  852. 

48.  In  re  Herres,  33  Fed.  165,  167,  where  it 
is  said :    "  While  the  courts  should  review  the 
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b.  Inquiry  as  to  Legality  of  Detention  —  (i)  In  General.  The  legality  of 
the  detention  of  a  prisoner  may  be  examined  on  habeas  corpus  after  the  issuance 
of  a  warrant  for  his  surrender  by  the  executive.*'  And  the  proceedings  may  be 
reviewed  to  see  that  no  extradition  is  consummated  upon  a  mere  pretext  or  to 
subserve  private  malice.'" 

(ii)  IssEOULARiTT  IN  ISSUANCE  OF  WARRANT.  Under  the  extradition 
treaty  of  1874  with  Belgium  it  is  no  ground  of  discharge  of  the  alleged  fugitive 
on  habeas  corpus  that  the  warrant  of  arrest  was  issued  by  the  proper  judicial 
officer  instead  of  by  the  president.^'  The  objection  that  the  judge  issuing  the 
warrant  of  arrest  in  extradition  proceedings  made  the  warrant  returnable  before 
a  United  States  conmiissioner  specially  designated,  as  required  by  statute,'^  to  act 
in  such  cases,  is  not  available  when  first  made  on  habeas  corpus,  even  though 
such  section  seems  technically  to  require  the  warrant  to  be  made  returnable 
before  the  magistrate  issuing  it.'' 

e.  Pendency  of  Proceedings  on  Second  Complaint  of  Demanding  Government. 
The  dismissal  of  an  appeal  from  an  order  of  a  United  States  circuit  court  dis- 
missing writs  of  habeas  corpus  to  inquire  into  a  detention  under  a  warrant  of 
arrest  issued  in  extradition  proceedings  is  not  required  because  of  the  pendency  of 
proceedings  on  a  second  complaint  by  the  demanding  government,  which  reiter- 
■ates  the  original  charge  with  some  amplification,  and  charges  an  additional 
offense.'* 

d.  Prisoner  Held  Under  Several  Commitments.  Where  a  prisoner  brought  up 
on  habeas  corpus  is  held  under  several  commitments,  one  under  state  authority 
for  an  offense  against  the  state,  and  the  other  under  United  States  authority  by 
virtue  of  a  treaty  of  extradition  with  a  foreign  nation,  the  United  States  court 
wiU  dismiss  the  habeas  corpus,  that  portion  which  relates  to  offenses  against  the 
state,  for  want  of  jurisdiction,  and  the  other  portion  because  the  commitments 
.and  wai-rant  of  extradition  comply  substantially  with  the  treaty  and  the  act  of 
congress.'' 

e.  Effect  of  Rehearing  on  Habeas  Corpus  Proceedings.  Where  a  warrant  of 
surrender  had  been  issued,  after  the  circuit  court  had  dismissed  a  writ  of  habeas 
corpus,  sued  out  by  the  prisoner,  the  secretary  of  state,  upon  being  notified  that 
the  habeas  corpus  proceedings  would  be  reheard  by  a  justice  of  the  supreme  court 
of  the  United  States,  refused  an  ai^plication  on  behalf  of  the  prisoner  to  recall 
the  warrant.'* 

f.  Jurisdiction  of  State  Court  Over  Prisoner  in  Custody  of  United  States 
Marshal.  Where  a  person  is  in  custody  of  a  United  States  marshal  foi  the 
purpose  of  determining  whether  or  not  he  should  be  extradited  under  the  treaty 
between  the  United  States  and  Great  Britain,  the  state  court  has  no  jurisdiction 
to  compel  the  production  of  the  prisoner  before  it  to  enable  it  to  review  the 
jjroceedings  of  the  federal  tribunal." 

proceedings  to  see  that  no  extradition  is  con-  51.  Ex  p.   Van   Hoven,   28   Fed.   Cas.   No. 

suramated  upon  a  mere  pretext,  or  to  subserve  16,859,  4  Dill.  415. 

private  malice,  yet,  if  it  appears  that  a  crime  52.  U.   S.  Rev.   St.    ( 1878 )    §   5270   [U.   S. 

has  been  committed,  and   probable  that  the  Comp.  St.   (1901)   p.  3591]. 

accused  has  fled  tq  this  country  for  refuge,  53.  In  re  Grin,  112  Fed.  790   [.affirmed  in 

then  a  spirit  of  fairness,  expecting  that  the  187  U.  S.  181,  23  S.  Ct.  98,  47  L.  ed.  130]. 

foreign   country   will   treat   extradition   pro-  54.  Wright   v.    Henkel,    190    U.    S.   40,   23 

eeedings  from  this  country  in  the  same  spirit,  S.  Ct.  781,  47  L.  ed.  948. 

requires  that  we  act  reasonably  and  justly,  55.  U.    S.    Rev.    St.     (1878)     §§    752,    753 

having  reference  more  to  the  substance  than  [U.    S.    Comp.    St.     (1901)    p.    592];    In   re 

to  the  form  of  the  proceedings."  Veremaitre,  28  Fed.  Cas.  No.  16,915,  9  N.  Y. 

49.  Ex  p.  Kaine,  14  Fed.  Cas.  No.  7,597,  3  Leg.  Obs.  137. 

Blatchf.    1;   In  re  Macdonnell,   16   Fed.   Cas.  56.  Mr.  Sherman  to  Mr.  Morgan,  April  10, 

No.  8,772,  11  Blatchf.  170;  In  re  Sheazle,  21  1897,  in  the  case  of  Bryant  MSS.  Dom.  Let. 

Ped.  Cas.  No.  12,734,  1  Woodb.  &  M.  66.  Dept.  State. 

50.  In    re    Herres,    33     Fed.     165,    where  57.  People  v.  Fiske,  45  How.  Pr.    (N.  Y.) 
Brewer,  J.,  delivered  the  opinion.  294. 

[V,  B,  1,  f] 


78    [19  Cyc]         EXTRADITION  (INTERNATIONAL) 

g.  Arrest  in  Civil  Action  Before  Return  to  Place  of  Extradition.  An  extra- 
dited person  arrested  in  a  civil  action  before  he  has  had  time,  after  liis  acquittal 
of  the  offense  for  which  he  was  extradited,  to  return  to  the  place  from  which  he- 
was  brought,  is  "  in  custody  in  violation  of  the  constitution  or  of  a  law  or  treaty 
of  the  United  States,"  within  the  meaning  of  the  statutes,^  relating  to  writs  of 
habeas  corpus  in  the  federal  courts,  although  the  prisoner  is  held  under  process 
from  a  state  court.'' 

2.  In  Great  Britain  —  a.  In  General.  Upon  an  application  for  a  habeas 
corpus  in  the  case  of  a  fugitive  criminal  committed  by  a  poHce  magistrate  under 
the  Extradition  Act,  the  court  has  no  power  to  review  the  decision  of  the  magis- 
trate on  the  ground  that  it  was  against  the  weight  of  the  evidence  laid  before 
him,  there  being  sufl&cient  evidence  before  him  to  give  him  jurisdiction  in  the- 
matter.* 

b.  Offenses  of  a  Political  Character.  The  decision  of  a  magistrate  who  com- 
mits a  prisoner  for  extradition  that  the  offense  charged  is  not  of  a  political  char- 
acter is  subject  to  review  by  the  court  on  an  application  for  habeas  corpus.'"^ 
Where  a  prisoner  has  been  committed  for  extradition  in  respect  to  crimes  prima- 
faoie  divested  of  any  political  character,  and  there  is  no  evidence  that  they  are 
of  political  character,  or  that  his  extradition  is  demanded  in  order  to  punish  him 
for  an  offense  of  a  political  character,  but  only  a  suggestion  of  that  effect,  the 
court  will  grant  no  habeas  corpus.*^ 

3.  In  Canada.  Upon  habeas  corpus  the  court  should  see  that  the  facts  alleged 
by  the  prosecution  constitute  an  extraditable  offense,  and  the  court  should  exam- 
ine the  evidence  so  far  as  to  see  that  there  is  such  proof  as  would  warrant  a  grand 
jury  in  finding  a  true  bill,  or  a  justice  of  the  peace  in  committing  for  trial.^  An 
alleged  irregularity  in  the  proceedings  for  his  arrest  cannot,  on  an  application  for 
habeas  corpus,  avail  a  prisoner  committed  for  extradition.  It  is  sufficient  that, 
being  under  arrest  before  proper  authority,  a  case  has  been  made  out  against  him 
to  justify  his  commitment.^ 


58.  U.  S.  Rev.  St.  (1878)  §§  752,  753 
[U.  S.  Comp.  St.   (1901)  p.  592]. 

59.  In  re  Eeinitz,  39  Fed.  204,  4  L.  R.  A. 
236. 

60.  Reg.  V.  Maurer,  10  Q.  B.  D.  513,  52 
L.  J.  M.  C.  104,  31  Wkly.  Rep.  609. 

By  the  Extradition  Act  of  1870,  when  a 
fugitive  criminal  is  brought  before  a  police 
magistrate,  the  latter  is  to  hear  the  case  in 
the  same  manner  and  to  have  the  same  juris- 
diction and  povrers,  as  near  as  may  be,  as  if 
the  prisoner  were  brought  before  him  charged 
with  an  indictable  offense  committed  in  Eng- 
land. Upon  a  committal  by  a  police  magis- 
trate, as  a  court  of  common  law  is  not  a 
court  of  appeal  in  such  a  case,  it  will  not 
question  the  judgment  of  the  magistrate  if 
the  case  was  within  his  jurisdiction  and 
there  was  any  evidence  to  support  his  de- 
cision. Ex  p.  Huguet,  12  Cox  C.  C.  551,  29 
L.  T.  Rep.  N.  S.  40. 

Newly  discovered  evidence. —  On  an  appli- 
cation for  a  habeas  corpus  to  bring  up  a 
fugitive  criminal  committed  for  extradition 
by  a  police  magistrate  under  the  Extradition 
Act  of  1870,  it  is  not  competent  for  the  court 
to  review  the  decision  of  the  magistrate  on 
the  ground  that  further  evidence  has  come 
to  light,  provided'  that  there  was  evidence 
upon  which  the  magistrate  could  act  and 
that  it  is  not  shown  that  he  had  not  juris- 
diction.     Observations    in    In    re    Castioni, 
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[1891]  1  Q.  B.  149,  17  Cox  C.  C.  225,  55  J.  P. 
328,  60  L.  J.  M.  C.  22,  64  L.  T.  Rep.  N.  S. 
344,  39  Wkly.  Rep.  202  [Questioned  in  Rex 
V.  Holloway  Prison,  71  L.  J.  K.  B.  935,  87 
L.  T.  Rep.  N.  S.  332,  51  Wkly.  Rep.  191]. 

61.  Ex  p.  Castioni,  [1891]  1  Q.  B.  149, 
17  Cox  C.  C.  225,  55  J.  P.  328,  60  L.  J.  M.  C. 
22,  64  L.  T.  Rep.  N.  S.  344,  39  Wkly.  Rep. 
202. 

62.  Considerations  as  to  whether  a  de- 
mand for  a  prisoner's  surrender  by  a  friendly 
foreign  power  under  a  treaty  has  been  made 
in  good  faith  and  in  the  interests  of  justice 
rest  with  the  government,  and  the  court  has 
no  authority  to  entertain  them  judicially. 
In  re  Arton,  [1896]  1  Q.  B.  108,  65  L.  J. 
M.  C.  23,  73  L.  T.  Rep.  N.  S.  687,  44  Wkly. 
Rep.  238. 

63.  In  re  Hoke,  15  Rev.  Lgg.  93. 

64.  Ex  p.  Phelan,  6  Montreal  Leg.  N.  261. 
In  Ex  p.  Gaynor,  22  Quebec  Super.  Ct.  109, 

Justice  Caron  of  the  superior  court  of  Que- 
bec decided,  where  a  writ  of  habeas  corpus 
issued  by  a  judge  in  an  extradition  case  had 
been  rescinded,  that  another  writ  might  be 
issued  and  that  the  judge  seized  of  the  pro- 
ceedings thereon  might  issue  an  auxiliary 
writ  of  certiorari  addressed  to  the  extra- 
dition commissioner  who  issued  the  warrant, 
requiring  him  to  return  the  whole  record. 
He  further  held  that  after  the  return  of  the 
record  the  judge,  in  dealing  with  the  merits 
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VI.  SURRENDER. 

A.  By  Whom  Made.  The  Eevised  Statutes  of  the  United  States  ^^  authorize 
the  secretary  of  state  under  his  hand  and  seal  of  office  to  order  the  person 
committed  by  an  extradition  magistrate  pursuant  to  the  statute  ^^  to  be  delivered 
to  such  person  as  shall  be  authorized,  in  the  name  and  on  behalf  of  such  foreign 
government,  to  be  tried  for  the  crime  of  which  such  person  shall  be  so  accused, 
and  such  person  shall  be  delivered  up  accordingly. 

B.  Duty  Not  Ministerial.  It  was  at  first  held  that  this  duty  of  the  execu- 
tive was  merely  ministerial.^'  It  is  now  well  established,  however,  that  the- 
executive  has  power  to  revise  the  opinion  of  the  extradition  magistrate.^* 

C.  Grounds  For  Refusal.  This  authority  has  on  numerous  occasions  been 
exercised  by  the  executive,  generally  upon  the  ground  of  insufficiency  of  the 
evidence  to  establish  the  charge  under  the  treaty.*' 

VII,     EXPENSES. 

A.  Borne  by  Demanding  Government.  Every  treaty  of  extradition  to 
which  the  United  States  is  a  party  contains  a  provision  that  the  expenses  of 
extradition  shall  be  borne  by  the  demanding  government,™  and  it  is  the  practice 
for  the  demanding  government  to  defray  the  expenses  of  the  proceedings  whether 
the  fugitive  is  eventually  surrendered  or  not.'^ 


of  the  habeas  corpus,  is  not  restricted  to 
examination  of  the  warrant  of  arrest  in 
order  to  ascertain  whether  the  commissioner 
had  jurisdiction,  but  may  go  behind  it  and 
examine  the  grounds  upon  which  it  issued. 
But  upon  an  appeal  on  behalf  of  the  United 
States,  the  demanding  government,  to  the 
British  privy  council,  this  judgment  was  re- 
versed and  it  was  declared  that  where  a 
prisoner  is  brought  before  a  competent  tribu- 
nal, and  is  charged  with  an  extradition 
ofifense  and  remanded  for  the  purpose  of 
affording  the  prosecution  the  opportunity  of 
bringing  forward  the  evidence  by  which  the 
accusation  is  to  be  supported,  a  court  upon 
habeas  corpus  cannot  treat  the  remand  war- 
rant as  a  nullity  and  adjudicate  upon  the 
case  as  though  the  whole  evidence  were  be- 
fore it.  Op.  Privy  Council  in  U.  S.  v.  Gaynor, 
Feb.  8,  1905.  In  this  case  the  prisoners 
were  discharged  from  custody  by  Justice 
Caron,  but  after  the  rendition  of  the  opinion 
of  the  privy  council  they  were  rearrested  and 
brought  before  the  extradition  magistrate. 

65.  U.  S.  Rev.  St.  (1878)  §  5272  [U.  S. 
Comp.  St.   (1901)  p.  3593]. 

66.  U.  S.  Rev.  St.  (1878)  §  5270  [U.  S. 
Comp.  St.    (1901)    p.  3591]. 

The  governor  of  the  Philippine  Islands  is 
empowered  to  issue,  under  his  hand  and  seal 
of  oflBce,  warrants  for  the  surrender  of  fugi- 
tive criminals  committed  for  extradition  from 
the  Philippine  Islands.  33  U.  S.  St.  at  L. 
698. 

The  treaty  with  Great  Britain  of  1842, 
which  made  provision  for  the  arrest  and  ju- 
dicial examination  of  criminal  fugitives, 
provided  also  that  the  magistrate,  if  he 
deemed  the  evidence  sufiicient  to  sustain  the 
charge,  should  certify  the  same  to  the  proper 
executive   authority,   that  a   warrant  might 


issue  for  the  surrender  of  such  fugitive.  Un- 
der this  treaty  provision  it  was  held  that  the 
order  of  surrender  might  be  signed  by  the 
secretary  of  state  and  issue  from  the  state 
department.  Terlinden  v.  Ames,  184  U.  S. 
270,  22  S.  Ct.  484,  46  L.  ed.  534;  In  re 
Sheazle,  21  Fed.  Cas.  No.  12,734,  1  Woodb.  & 
M.  66. 

67.  In  re  Sheazle,  21  Fed.  Cas.  No.  12,734„ 
1  Woodb.  &  M.  66. 

68.  In  re  Ezeta,  62  Fed.  972.  Where,  un- 
der an  extradition  treaty,  an  accused  party 
is  held  for  surrender,  and  even  after  the  re- 
fusal of  his  discharge  on  habeas  corpus,  the- 
president  may  lawfully  decline  to  surrender 
him,  either  on  the  ground  that  the  case  is  not 
within  the  treaty,  or  that  the  evidence  is  not 
sufficient  to  establish  the  charge  of  crim- 
inality. In  re  Stupp,  23  Fed.  Cas.  No^ 
13,563,  12  Blatchf.  501. 

69.  Moore  Extrad.  §§  363-365. 

Charge  not  embraced  in  the  requisition. — 
In  one  case  the  refusal  to  grant  the  sur- 
render was  based  upon  the  fact  that  the 
charge  for  which  the  extradition  magistrate- 
had  committed  the  accused  was  not  em- 
braced in  the  requisition  of  the  foreign  gov- 
ernment for  the  extradition  of  the  fugitive. 
Mr.  Gresham  to  Mr.  Guzman,  Oct.  26,  1894; 
MSS.  Notes  to  Salvador,  Dept.  State. 

70.  See  supra,  note  9. 

71.  In  several  of  our  treaties  the  proviso 
is  added  that  the  demanding  government 
shall  not  be  compelled  to  bear  any  expense 
for  the  services  of  such  officers  of  the  gov- 
ernment from  which  extradition  is  sought  as 
receive  a  fixed  salary,  and  that  in  cases 
where  such  officers  receive  only  fees,  the 
charge  for  their  services  shall  not  exceed  the 
fees  to  which  they  would  be  entitled  under 
the  laws  of  the  country  for  services  rendered 
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B.  By  Whom  Paid  in  Extradition  to  United  States.  In  the  United  States 
thie  expenses  incurred  in  secnring  the  extradition  from  foreign  countries  of 
offenders  against  the  federal  laws  are  borne  by  the  government  of>  the  United 
States,  an  annual  appropriation  being  made,  "  for  actual  expenses  incurred  in 
bringing  home  from  foreign  countries  persons  charged  with  crime."  Where  the 
offense  is  against  the  law  of  a  state  or  territory  the  expenses  are  paid  by  the  state 
or  territory." 

VIII.    PROPERTY  FOUND  ON  FUGITIVE. 

A  provision  common  to  extradition  treaties'^  is  that  aU  articles  found  in  the 
possession  of  the  accused,  whether  being  the  proceeds  of  the  crime  chai-ged,  or 
material  as  evidence  in  making  proof  of  the  crime,  shall  so  far  as  practicable  and 
in  conformity  with  law  be  given  up  when  the  extradition  takes  place.  A  proviso 
is  generally  inserted  that"  the  rights  of  third  parties  to  such  articles  shall 
nevertheless  be  respected.'^* 


in  ordinary  criminal  proceedings.  See  su- 
•pva,  note  9.  As  indicated  supra,  IV,  G,  3, 
in  certain  cases  under  section  3  of  the  act  of 
1882  the  costs  and  fees  incurred  in  obtaining 
witnesses  for  the  accused  in  extradition  pro- 
ceeding are  borne  by  this  government.  Sec- 
tion 4  of  this  act  requires  the  magistrate  to 
certify  witness'  fees  and  costs  of  every  na- 
ture, including  his  own  fees,  to  the  secretary 
of  state,  who  is  authorized  to  allow  payment 
thereof  out  of  the  appropriation  to  defray 
the  expenses  of  the  judiciary,  and  to  obtain 
reimbursement  of  the  amount  thereof  from 
the  foreign  government  by  whom  the  pro- 
ceedings may  have  been  instituted. 

72.  In  article  10  of  the  treaty  of  1842 
between  the  United  States  and  Great  Britain, 
providing  that  on  extradition  the  expense  of 
apprehension  and  delivery  shall  be  borne  by 
the  "  party  who  makes  the  requisition,  and 
receives  the  fugitive,"  the  word  "  party " 
refers  to  the  contracting  parties  to  the 
treaty,  and  has  no  reference  to  any  question 
which  may  arise  between  the  government 
which  receives  the  fugitive  and  its  ofBcers  or 
citizens.  People  v.  Columbia  County,  56  Hun 
(N.  Y.)  17,  8  N.  Y.  Suppl.  752.  In  the  case 
of  Goldfon  r.  Allegheny  County,  8  Pa.  Diat. 
387,  it  was  held  that  under  the  statutes  of 
Pennsylvania,  a  person  named  by  the  gov- 
ernor and  by  the  president  of  the  United 
States  to  receive  from  the  Canadian  authori- 
ties and  return  to  Allegheny  county  under  the 
extradition  treaty  between  the  United  States 
and  Great  Britain  one  charged  with  crime  in 
that  county,  cannot  hold  the  state  or  county 
for  expenses  and  services  in  securing  the  re- 
turn of  the  prisoner. 

N.  Y.  Pen.  Code,  §  51,  forbidding  an  oiEcer 
to  ask  or  receive  any  fee  or  compensation  for 
expenses  incurred  in  procuring  from  the  gov- 
ernment a  demand  on  the  executive  authority 
of  a  state  or  territory  or  of  a  foreign  govern- 
ment does  not  apply  to  international  extra- 
dition proceedings.  Ellis  i\  Jacob,  17  N".  Y. 
App.  Div.  471,  45  N.  Y.  Suppl.  177. 

The  agent  representing  the  state  is  the 
only  person  who  can  make  expenditures  in 
extradition  proceedings  which  the  county 
from  which  the  fugitive  fled  will  be  required 
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to  repay;  and  where  the  county  has  paid  such 
agent  it  will  not  be  called  upon  to  reimburse 
its  coimty  attorney  for  expenses  incurred  by 
him  in  the  proceedings.  Eucker  v.  Cofifey 
County,  7  Kan.  App.  470,  54  Pac.  141. 

73.  See  supra,  note  9. 

74.  In  Great  Britain. —  At  the  hearing  of 
an  application  for  the  extradition  of  a  person 
charged  with  a  theft  committed  abroad  cer- 
tain articles  forming  part  of  the  stolen  prop- 
erty were  produced  under  a  subpoena  duces 
tecum  by  a  witness  who  claimed  the  property 
in  them  under  a  iona  fide  purchase  from  the 
prisoner  in  England.  The  magistrate  com- 
mitted the  prisoner  for  extradition,  and  gave 
a  verbal  direction  that  the  articles  produced 
by  the  witness  should  be  detained  by  the 
police  for  the  purposes  of  the  prosecution 
abroad.  On  an  application  by  such  witness 
under  II  &  12  Vict.  c.  44,  §  5,  for  an  order 
to  the  magistrate  to  direct  the  delivery  up  of 
the  articles,  it  was  held:  (1)  That  the 
magistrate  was  functus  officio  the  moment 
he  made  the  committal  for  extradition;  (2) 
that  the  verbal  direction  for  the  detention  of 
the  articles  being  given  without  jurisdiction, 
the  court  had  no  power  under  11  &  12  Vict, 
c.  44,  §  8  (which  deals  solely  with  acts  re- 
lating to  the  duties  of  magistrates),  to  make 
the  order  asked;  (3)  that  even  if  the  court 
had  power  the  applicant  would  require  to 
establish  his  title  to  the  articles;  and  (4) 
that  the  applicant's  possessory  title  to  the 
articles  had  been  lawfully  divested  by  their 
production  under  the  subpcena  duces  tecum. 
Eeg.  V.  Lushington,  [1894]  1  Q.  B.  420,  17 
Cox  C.  C.  754,  58  J.  P.  282,  70  L.  T.  Rep. 
N.  S.  412,  10  Reports  418,  42  Wkly.  Rep.  411. 

The  trustee  in  bankruptcy  of  a  fugitive 
criminal  domiciled  in  England,  against  whom 
an  order  for  committal  on  an  extradition 
warrant  has  been  made,  is  not  entitled  to  a 
transfer  of  the  property  in  the  possession  of 
the  prisoner  at  the  time  of  his  arrest  until 
the  magistrate  who  makes  the  order  for 
committal  has  decided  what,  if  any,  portions 
of  such  property  are  required  for '  the  pur- 
poses of  the  foreign  trial.  The  concurrence 
of  the  secretary  of  state  in  handing  over 
such  portions  to  the  country  requesting  the 
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IX.  RIGHTS  AND  LIABILITIES  OF  ACCUSED  AFTER  SURRENDER. 

A.  Cpiminal  Prosecutions  For  Other  Offenses  —  l.  In  Absence  of  Treaty  — 
a.  In  the  United  States.  A  person  who  has  been  brought  within  the  jurisdiction 
of  the  court  by  virtue  of  proceedings  under  an  extradition  treaty  can  only  be 
tried  for  one  of  the  offenses  described  in  that  treaty,  and  for  the  offense  with 
which  he  is  charged  in  the  proceedings  for  liis  extradition,  until  a  reasonable 
time  and  opportunity  have  been  given  him,  after  his  release  or  trial  upon  such 
charge,  to  return  to  the  country  from  whose  asylum  he  has  been  taken.'''  The 
immunity  from  trial  for  any  other  offense  than  that  for  which  extradition  has 
been  granted  cannot  be  waived  by  the  accused.''^ 

b.  In  Great  Britain.  In  Great  Britain  it  is  expressly  provided  by  law  that  a 
person  whose  extradition  has  heen  granted  to  that  government  for  one  crime  can- 
not be  tried  for  another." 

e.  In  Canada.  In  Canada,  however,  in  the  absence  of  treaty  stipulation  pre- 
venting it,  an  extradited  person  may  be  tried  for  an  offense  other  than  that  for 
which  his  surrender  is  granted.'^ 

2.  Treaty  Provisions.  The  treaties  of  the  United  States  almost  uniformly 
contain  express  provisions  prohibiting  the  trial  or  punishment  of  an  extradited 
criminal  for  any  o£fense  committed  prior  to  his  extradition  other  than  that  for 
which  his  extradition  is  granted."    Under  a  treaty  which  contained  a  provision 


extradition  should  be  obtained  and  a  stipula- 
tion made  for  the  return  of  the  same  upon 
the  conclusion  of  the  trial  to  the  trustee  in 
bankruptcy  in  this  country.  In  re  Borovsky, 
L1902]  2  K.  B.  312,  71  L.  J.  K.  B.  992,  87 
i.  T.  Rep.  N.  S.  184,  9  Manson  346,  51  Wkly. 
Eep.  48. 

75.  U.  S.  V.  Rauscher,  119  U.  S.  407,  16 
S.  Ct.  1120,  41  L.  ed.  215  [followed  in  Ex  p. 
Coy,  32  Fed.  911].  In  this  case  it  was  held 
that  a  person  extradited  to  this  country  from 
Great  Britain,  under  the  treaty  of  1842,  upon 
the  charge  of  murder  on  the  high  seas,  could 
not  lawfully  be  tried  upon  an  indictment 
charging  him  with  inflicting  cruel  and  un- 
usual punishment.  See  articles  by  William 
Beach  Lawrence  (14  Alb.  L.  J.  85,  15  Alb. 
L.  J.  224,  16  Alb.  L.  J.  361),  by  Judge 
Lowell  (10  Am.  L.  Rev.  617),  by  David  W. 
Field  (Field  Int.  Code,  §  237)  ;  and  also  the 
following  cases: 

California. —  People  v.  Gray,  66  Cal.  271, 
5  Pac.  240. 

Kentucky. —  Com.  v.  Hawes,  13  Bush  697, 
26  Am.  Rep.  242. 

New  York. — Bacharach  v.  Lagrave,  47  How. 
Pr.  385;  Matter  of  Lagrave,  45  How.  Pr. 
301. 

OMo. —  State  v.  Vanderpool,  39  Ohio  St. 
273,  48  Am.  Rep.  431. 

Texas. —  Blandford  v.  State,  10  Tex.  App. 
627. 

United  States. —  Ex  p.  Hibbs,  26  Fed.  421; 
U.  S.  V.  Watts,  14  Fed.  130,  8  Sawy.  370. 
The  only  cases  in  which  an  opposite  view  has 
been  taken  by  courts  in  the  United  States 
are  In  re  Miller,  23  Fed.  32;  U.  S.  v.  Cald- 
well, 25  Fed.  Cas.  No.  14,707,  8  Blatchf. 
IS'l;  U.  S.  V.  Lawrence,  26  Fed.  Cas.  No. 
15,573,  13  Blatchf.  295. 

76.  Ex  p.  Coy,  32  Fed.  911. 

77.  Extrad.  Act  (1870),  §  19. 
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78.  Reg.  V.  Van  Aerman,  4  U.  C.  C.  P. 
288;  In  re  Rosenbaum,  18  L.  C.  Jur.  200; 
Reg.  V.  Paxton,  10  L.  C.  Jur.  212.  See  also 
Reg.  V.  Waddell,  25  N.  Brunsw.  93. 

79.  See  supra,  note  9.  Several  of  the 
treaties  qualify  the  restriction  by  this  pro- 
viso :  "  Until  he  shall  have  had  an  oppor- 
tunity of  returning  to  the  country  from 
which  he  was  surrendered."  Some  of  the 
treaties  stipulate  for  exemption  from  prose- 
cution during  a  period  of  thirty  days  after 
final  release  upon  the  charge  for  which  the 
accused  was  extradited.  Our  treaties  with 
Chile,  Denmark,  Norway,  Servia,  Sweden,  and 
Switzerland  make  prosecution  and  punish- 
ment for  another  offense  dependent  upon  the 
consent  of  the  fugitive;  while  our  treaty 
with  Peru  requires  the  consent  of  the  sur- 
rendering government.  Our  treaties  with 
Belgium,  Brazil,  Guatemala,  Luxemburg,  and 
Mexico  authorize  trial  and  punishment  for 
any  other  offense  included  in  those  treaties, 
upon  notice  with  specification  of  the  offense 
charged  and  production  of  documentary  evi- 
dence of  the  charge,  if  required. 

Charge  of  forgery. —  Where  a  warrant  of 
extradition  recites  that  the  party  was  accused 
of  the  crime  of  forgery,  and  had  been  com- 
mitted for  extradition  thereon,  without  say- 
ing what  forgery,  resort  may  be  had  to  the 
proceedings  before  the  committing  magistrate 
and  his  report  on  which  the  warrant  issued 
to  ascertain  what  and  how  many  forgeries  the 
extradition  was  intended  to  apply  to  or  in- 
clude.    Ex  p.  Hibbs,  26  Fed.  421. 

Charge  of  vol  qualifie.— A  commitment  by 
a  United  States  commissioner,  and  a  warrant 
of  extradition  by  the  secretary  of  state, 
charging  an  individual  with  "  having  com- 
mitted, within  the  jurisdiction  of  France,  the 
crime  of  vol  qualifie  .  .  .  one  of  the  crimes 
enumerated  and  provided  for  in  the  treaty  of 
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proliibiting  trial  or  punishment  for  any  other  offense  than  that  for  which  extra- 
dition has  been  granted  until  the  accused  shall  have  had  an  opportunity  to  return 
to  the  country  from  which  he  has  been  extradited,  it  was  held  that  a  person  who 
while  at  liberty  on  bail  goes  to  the  country  from  which  he  was  extradited  and 
subsequently  voluntarily  returns  cannot  be  arrested  for  another  offense  committed 
prior  to  his  extradition,  but  is  entitled  to  a  reasonable  time  to  depart  to  the  coun- 
try from  wiiich  he  was  surrendered,  after  his  discharge  from  custody  or  impris- 
onment on  account  of  the  offense  for  which  he  has  been  extradited.*'  A  person 
surrendei-ed  for  assault  with  intent  to  murder  cannot  be  tried  and  convicted  of 
assault  in  the  second  degree.*'  So  long  as  the  pi-isoner  is  tried  upon  the  facts 
which  appeared  in  evidence  before  the  commissioner  who  committed  him  for 
extradition,  and  upon  one  of  the  charges  for  which  he  was  surrendered,  it  is  imma- 
terial whether  he  is  indicted  on  all  of  such  charges.**  Where  a  person  is  extra- 
dited as  an  accomplice  in  the  commission  of  the  crime  of  embezzlement,  his  trial 
for  embezzlement  is  not  a  trial  for  an  offense  different  from  that  for  which  he  is 
extradited.*' 

B.  Civil  Suits.  An  extradited  person,  after  his  acquittal  of  the  charge  upon 
which  he  was  surrendered,  is  not  liable  to  arrest  in  a  civil  action,  before  the 
expiration  of  a  reasonable  time  for  his  return  to  the  country  from  which  he  was 
extradited.** 


extradition  between  that  government  and  the 
United  States,"  contain  a  sufBcient  allega- 
tion of  crime,  under  the  treaty.  The  words 
imply  the  commission  of  an  extensive  larceny 
attached  to  which  is  an  infamous  punishment, 
like  confinement  at  hard  labor.  In  re  Vere- 
maitre,  28  Fed.  Cas.  No.  16,915,  9  N.  Y.  Leg. 
Obs.  129. 

Charge  of  burning  a  "house." — Where  de- 
fendant was  extradited  from  Canada  for  set- 
ting fire  to  and  burning  a  certain  brick 
"  house,"  occupied  and  inhabited  as  a  retail 
shoe  store,  and  was  indicted  for  setting  fire 
to  a  certain  store  "  building  "  then  and  there 
occupied  as  a  store,  the  objection  that  the 
crimes  charged  in  the  information  and  in  the 
indictment  were  not  the  same  was  without 
merit.  State  v.  Spiegel,  111  Iowa  701,  83 
N.  W.  722. 

Misnomer. —  T  was  received  into  custody 
from  the  Swedish  police  in  Stockholm,  where 
he  was  in  prison,  having  been  arrested  under 
the  name  of  D  under  which  name  he  was 
extradited.  D  had  previously  been  connected 
with  T  and  it  was  proved  that  T  and  D  were 
different  persons.  It  was  held  that,  the  court 
having  jurisdiction  to  try  the  indictment,  it 
was  immaterial  under  what  name  T  was 
extradited.  Eeg.  v.  Finkelstein,  16  Cox  C.  C. 
107. 

80.  Cosgrove  v.  Winney,  174  U.  S.  64,  19 
S.  Ct.  598.  43  L.  ed. ,  897,  British  treaty  of 
1890.  Where  an  indicted  person  who  has 
escaped  to  Canada  and  against  whom  an  ex- 
tradition warrant  has  been  issued  returns  to 
this  country  voluntarily,  under  an  agreement 
that  he  shall  only  be  tried  for  the  offense  for 
which  he  has  been  indicted,  and  he  is  there- 
upon tried  and  convicted,  the  objection  that 
the  crime  for  which  he  was  tried  was  not  an 
extraditable  offense  must  be  raised  at  the 
trial  in  order  to  be  available.  In  re  Cross, 
43  Fed.  517. 

81.  People  V.  Stout,  81  Hun   (N.  Y.)   336, 

[IX,  A,  2] 


30  N.  Y.   Suppl.   898;   People  v.  Hannan,  9 
Misc.   (N.  Y.)   600,  30  N.  Y.  Suppl.  370. 

Greater  crime  does  not  include  lesser. — 
In  the  treaty  of  1842  with  Great  Britain 
manslaughter  is  not  one  of  the  enumerated 
crimes,  and  it  is  not  included  in  murder, 
which  is  mentioned  therein.  In  an  extra- 
dition treaty  the  greater  crime  does  not  in- 
clude the  lesser,  because  the  intent  is  to  de- 
liver up  great  criminals  onlv.  In  re  Kelley, 
14  Fed.  Cas.  No.  7,655,  2  Lowell  339. 

82.  Ex  p.  Bryant,  167  U.  S.  104,  17  S.  Ct. 
744,  42  L.  ed.  94. 

83.  In  re  Eowe,  77  Fed.  161,  23  C.  C,  A. 
103.  In  this  case  it  was  held  that  the  find- 
ing of  a  new  indictment  to  remedy  a  technical 
defect  in  a  former  one  does  not  charge  an- 
other or  different  offense,  so  as  to  prevent 
the  trial,  on  the  good  indictment,  of  a  de- 
fendant who  has  been  extradited  from  a  for- 
eign country  on  the  defective  one. 

84.  In  re  Reinitz,  39  Fed.  204,  4  L.  E.  A. 
236.  See  also  Compton  v.  Wilder,  6  Ohio 
Dec.  (Reprint)  630,  7  Am.  L.  Rec.  212.  In 
Adriance  v.  lagrave,  1  Hun  (N.  Y.)  689,  4 
Thomps.  &  C.  (N.  Y.)  215,  the  first  case  in 
which  this  question  arose,  the  view  stated  in 
the  text  was  taken.  The  court  of  appeals 
reversed  the  decision  of  the  general  term  (59 
N.  Y.  110,  17  Am.  Rep.  317).  See  also 
Martin  v.  Woodhall,  56  N.  Y.  Super.  Ct.  439, 
4_  N.  Y.  Suppl.  539.  The  grounds  of  the  de- 
cision of  the  court  of  appeals  in  the  Lagrave 
case  were  disapproved,  however,  by  the  su- 
preme court  of  the  United  States  in  the  case 
of  U.  S.  V.  Rauscher,  119  U.  S.  407,  7  S.  Ct. 
234,  30  L.  ed.  425.  In  the  case  of  Baruch, 
who  was  arrested  in  New  Jersey  and  taken  to 
New  York,  upon  a  warrant  issued  by  an 
extradition  commissioner  in  New  York  charg- 
ing him  with  embezzlement  in  Austria,  and 
who  immediately  after  his  discharge  by  the 
commissioner  in  the  extradition  proceedings, 
was  arrested  by  the  sheriff  of  New  York  upon 
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C.  Questioning  Good  Faith  of  Extradition  Proceeding.  In  the  tribu- 
nals of  his  own  country  the  surrendered  fugitive  cannot  question  the  good  faitli 
of  the  extradition  proceedings.^' 

X.  RIGHTS  OF  Persons  illegally  brought  Within  the  jurisdiction. 

A  person  brought  from  a  foreign  country  by  force,  without  reference  to  the 
treaty  of  extradition  between  that  country  and  the  United  States,  cannot  allege 
that  irregularity  to  defeat  his  trial  for  an  offense  with  which  he  is  charged  in  a 
regular  indictment  in  the  United  States.^^  Nor  can  a  party  claim  immunity  on 
the  ground  that  he  was  enticed  from  a  foreign  country  into  the  United  States  by 
stratagem.^''  For  the  injury  done  to  a  fugitive  from  justice  brought  back  to  the 
United  States  against  his  will  and  without  reference  to  an  extradition  treaty,  he 
has  a  remedy  against  the  wrong-doers  by  a  civil  suit.** 


an  order  of  arrest  in  a  civil  suit  in  that 
state,  brought  by  the  Austrian  consul  to  re-, 
cover  the  funds  which  the  prisoner  was 
charged  with  having  embezzled,  it  was  held 
that  the  prisoner  was  entitled  to  immunity 
from  arrest  for  a  reasonable  time  to  enable 
him  to  return  to  New  Jersey,  the  place  from 
which  he  had  been  taken  by  the  federal  au- 
thority. In  re  Baruch,  41  Fed.  472.  But  in 
the  case  of  Moesz  v.  Hermann,  8  N.  Y.  Suppl. 
667,  it  was  held  that  an  Austrian  subject, 
who  is  arrested  in  New  Jersey,  on  a  warrant 
obtained  by  the  Austrian  consul  from  a 
United  States  commissioner,  for  embezzle- 
ment, brought  to  New  York,  given  a  hearing, 
and  discharged,  can  be  arrested  in  a  civil 
action  by  another  person  against  him  for 
conversion.  See  also  Arkest,  3  Cyc.  921  note 
24. 

In  Great  Britain. —  An  attachment  issued 
by  the  high  court  of  justice  for  disobedience 
of  an  order  of  the  court  in  a  civil  action  is 
not  an  offense  within  the  meaning  of  the 
nineteenth  section  of  the  Extradition  Act  of 
1870.  And  where  a  party  to  an  action  in  the 
chancery  division  was  arrested  in  Paris  for 
a  crime  committed  under  the  Extradition  Act, 
and  while  in  prison  in  England  was  served 
with  an  attachment  for  disobedience  to  an 
order  in  the  action,  it  was  held  that  the 
attachment  was  valid  and  that  the  prisoner 


was  not  entitled  to  his  discharge  until  he 
had  cleared  his  contempt,  although  he  had 
been  acquitted  of  the  criminal  charge. 
Pooley  V.  Whetham,  15  Ch.  D.  435,  50  L.  J. 
Ch.  236,  43  L.  T.  Eep.  N.  S.  267,  29  Wkly. 
Rep.  296.  If  a  warrant  under  the  Extra- 
dition Act  is  obtained,  not  for  the  hona  fide 
purpose  of  punishing  a  person  for  a  crime  but 
with  the  indirect  object  of  making  him 
amenable  to  an  attachment  in  a  civil  action, 
the  court  will  relieve  against  such  an  abuse 
of  the  process  of  the  court.  In  re  Galwey, 
[1896]  1  Q.  B.  230,  18  Cox  C.  C.  213,  60 
J.  P.  87,  65  L.  J.  M.  C.  38,  73  L.  T.  Rep. 
N.  S.  756,  44  Wkly.  Rep.  313. 

85.  In  re  Miller,  23  Fed.  32.  See  also 
Adriance  v.  Lagrave,  59  N.  Y.  110,  17  Am. 
Rep.  317;  Hall  v.  Patterson,  45  Fed.  3'52. 

86.  Ker  v.  Illinois,  119  U.  S.  436,  7  S.  Ct. 
225,  30  L.  ed.  421  [affirming  110  111.  627,  51 
Am.  Rep.  706].  See  also  People  r.  Pratt,  78 
Cal.  345,  20  Pac.  731;  Matter  of  Lagrave,  45 
How.  Pr.  tN.  Y.)  301;  People  v.  Rowe,  4 
Park.  Cr.  (N.  Y.)  253;  Ward  v.  State,  102 
Tenn.  724,  52  S.  W.  996;  State  v.  Brewster, 
7  Vt.  118. 

87.  Ex  p.  Brown,  28  Fed.  653.  See  also 
In  re  Newman,  79  Fed.  622 ;  In  re  Ezeta,  62 
Fed.  964. 

88.  Ker  v.  Illinois,  119  U.  S.  436,  7  S.  Ct. 
225,  30  L.  ed.  421;  Ex  p.  Ker,  18  Fed.  167. 
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CROSS-REFERENCES 

For  Matters  Eelating  to  : 

International  Extradition,  see  Extradition  (Inteenational). 

I.  FOUNDATION  AND  NATURE  OF    RIGHT. 

The  right  of  a  state  to  demand  the  extradition  or  rendition  by  another  state 
of  persons  who  have  committed  offenses  against  its  laws  and  have  thereafter 
fled  to  the  other  state  is  founded  upon  the  constitution  of  the  United  States.'' 
It  is  not  dependent  on  interstate  comity,  curtesy,  or  contract.^  As  the  con- 
stitution, however,  applies  only  to  fugitives  from  justice'  a  state  may  in  the 
exercise  of  its  reserved  sovereign  power  provide  for  the  surrender  of  persons 
indictable  for  crime  in  another  state,  but  who  have  never  fled  from  it.* 

II.    LEGISLATION. 

A.  Federal  Statutes.  The  provisions  of  the  constitution  are  general  only, 
and  congress  has  passed  statutes  which  state  the  course  of  action  to  be  pursued  in 
taking  advantage  of  the  constitutional  power.' 

B.  State  Statutes.  Although  the  United  States  constitution  and  the  acts 
of  congress  are  part  of  the  law  of  each  state  °  states  may  pass  laws  in  aid  of  the 
federal  statutes  and  not  inconsistent  therewith.  Such  acts  are  not  unconstitu- 
tional because  congress  has  already  acted  in  the  matter.' 

III.    EXTRADITION  TO  OR  FROM  TERRITORIES. 

The  constitution  is  silent  as  to  extradition  from  territories.^  However,  there 
is  a  statutory  provision'  for  the  extradition  of  fugitives  from  justice  to  a  terri- 
tory as  well  as  to  a  state,  and  this  part  of  the  statute  has  been  declared  to  be 
constitutional.^" 

1.  "A  person  charged  in  any  State  with  1  U.  S.  St.  at  L.  302  [U.  S.  Comp.  St.  (1901) 
Treason,  Felony,  or  other  Crime,  who  shall  p.  3597].  This  statute  has  been  declared 
flee  from  Justice,  and  be  found  in  another  constitutional.  Prig  v.  Pennsylvania,  16  Pet. 
State,  shall  on  Demand  of  the  executive  Au-  (U.  S.)  539,  10  L.  ed.  1060;  Bm  p.  Morgan, 
thority  of  the  State  from  which  he  fled,  be  20  Fed.  298. 

delivered  up  to  be  removed  to  the  State  hav-  6.  Ex  p.  Morgan,  20  Fed.  298. 

ing  Jurisdiction  of  the  Crime."    U.  S.  Const.  7.  The   power   of   a    state    to    enact    such 

art.  4,  §  2.  legislation  has  been  accepted  by  the  federal 

2.  People  V.  Hyatt,  172  N.  Y.  176,  64  N.  E.  courts  {In.  re  Roberts,  24  Fed.  132),  and  re- 
825,  92  Am.  St.  Rep.  706  [reversing  72  N.  Y.  peatedly  declared  by  state  courts  {In  re 
App.  Div.  629,  76  N.  Y.  Suppl.  1026];  Com.  Mohr,  73  Ala.  503,  49  Am.  Rep.  63;  In  re 
V.  Johnston,  12  Pa.  Co.  Ct.  263;  Ex  p.  Mor-  Rosenblat,  51  Cal.  285;  Ex  p.  White,  49  Cal. 
gan,  20  Fed.  298.  Compare  In  re  Fetter,  23  433;  In  re  Knowlton,  5  Cr.  L.  Mag.  250; 
N.  J.  L.  311,  57  Am.  Dec.  382.  "It  is  not  Kurtz  v.  State,  22  Fla.  36,  1  Am.  St.  Rep. 
necessary,  as  under  the  comity  of  nations,  173;  Robinson -y.  Flanders,  29  Ind.  10;  Com. 
to  examine  into  the  facts  alleged  against  him  v.  Hall,  9  Gray  (Mass.)  262,  69  Am.  Dec. 
[the  fugitive]  constituting  the  crime."  Ham  285;  Com.  v.  Tracy,  5  Mete.  (Mass.)  536; 
V.  State,  4  Tex.  App.  645,  664.  Ex  p.  Ammons,  34  Ohio  St.  518;  Ex  p.  But- 

3.  In  re  Mohr,  73  Ala.  503,  49  Am.  Rep.  ler,  18  Alb.  L.  J.  369). 

63;    State  v.  Hall,   115  N.  C.  811,  20  S.  E.  8.  U.  S.  Const,  art.  4,  §  2. 

729,  44  Am.  St.  Rep.  501,  28  L.  R.  A.  289.  9.  U.   S.   Rev.   St.    (1874)    §   5278    [U.   S. 

4.  State  V.  Hall,   115  N.  C.  811,  20  S.  E.       Comp.  St.  (1901)  p.  3597]. 

729,  44  Am.  St.  Rep.  501,  28  L.  R.  A.  289.  10.  Ex  p.  Morgan,  20  Fed.  298.     Compare 

5.  U.  S.  Rev.  St.  (1874)  §§  5278,  5279  In  re  Romaine,  23  Cal.  585;  State  v.  Loper, 
[U.  S.  Comp.  St.   (1901)   p.  3597].    See  also      2  Ga.  Dec.  Pt.  II,  33. 
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IV,  Offenses  Which  are  ground  for  Extradition. 

The  words  of  the  constitution  "  treason,  felony  or  other  crime  "  include  every 
offense  made  punishable  by  the  law  of  the  state  in  which  it  was  committed,  from 
the  highest  to  the  lowest  in  the  grade  of  offenses,"  including  misdemeanors'''  and 
statutory  crimes.^'     It  must,  however,  be  a  definite  and  specific  offense." 


V.  PERSONS  Subject  to  extradition. 

A.  Persons  Charged  With  Crime.  No  person  is  subject  to  extradition 
until  a  criminal  charge  is  pending  against  him  by  regular  judicial  proceedings 
in  tlie  state  which  demands  jurisdiction  of  him.'^ 

B.  Fugitives  From  Justice  —  l.  In  General.  To  be  a  fugitive  from  justice, 
in  the  sense  of  the  act  of  congress,  it  is  not  necessary  that  the  person  charged 
should  have  left  the  state  in  which  the  crime  is  alleged  to  have  been  committed, 
for  the  purpose  of  avoiding  a  prosecution  anticipated  or  begun,  but  simply  that, 


Conversely  a  requisition  may  be  made  un- 
der U.  S.  Rev.  St.  (1874)  §  5278,  on  a  gov- 
ernor of  a  territory  by  a  governor  of  a  state. 
Ex  p.  Keggel,  114  U.  S.  642,  5  S.  Ct.  1148, 
29  L.  ed.  250. 

District  of  Columbia. —  A  federal  statute 
has  provided  for  the  extradition  of  fugitives 
from  the  District  of  Columbia  (U.  S.  Rev. 
St.  (1874)  §  843  [U.  S.  Comp.  St.  (1901) 
p.  646] )  ;  and  the  chief  justice  of  the  Dis- 
trict of  Columbia  has  the  same  power  to  act 
within  the  District  in  extradition  proceedings 
as  has  the  governor  of  a  state  within  his 
state  (Hayes  v.  Palmer,  21  App.  Gas.  (D.  C. ) 
450). 

Indian  Territory. —  By  act  of  congress 
passed  May  2,  1890  (Indian  Terr.  Annot. 
St.  (1899)  p.  13,  §  41),  the  judge  of  Indian 
Territory  was  given  the  same  powers  in  ex- 
tradition proceedings  as  the  governor  of  Ar- 
kansas had  in  that  state.  This  power  is 
shared  by  new  judges  on  their  appointment. 
Ex  p.  Dickson,  (Indian  Terr.  1902)  69  S.  W. 
943. 

Indian  tribes. —  An  Indian  tribe  is  not  a 
territory  within  the  meaning  of  the  statute, 
and  the  chief  of  such  a,  tribe  may  not  au- 
thorize or  demand  the  extradition  of  a  fugi- 
tive from  justice.  Ex  p.  Morgan,  20  Fed. 
298. 

11.  Georgia. —  Barranger  v.  Baum,  103  Ga. 
465,  30  S.  E.  524,  68  Am.  St.  Rep.  113. 

Massachusetts. —  In  re  Brown,  112  Mass. 
409,  17  Am.  Rep.  114.  Compare  Com.  v. 
Green,  17  Mass.  515. 

New  York. —  People  v.  Donohue,  84  N.  Y. 
438. 

Wisconsin. —  State  v.  Stewart,  60  Wis.  587, 
19  N.  W.  429,  50  Am.  Rep.  388;  In  re  Hooper, 
52  Wis.  699,  58  N.  W.  741. 

United  States. —  Kentucky  v.  Dennison,  24 
How.  66,  16  L.  ed.  717;  In  re  Burke,  4  Fed. 
Cas.  No.  2,158. 

See  23  Cent.  Dig.  tit.  "  Extradition,"  §  30. 

12.  Indiana. —  Morton  v.  Skinner,  48  Ind. 
123. 

New  York. —  People  v.  Brady,  56  N.  Y. 
182;  Matter  of  Heyward,  1  Sandf.  701,  1 
Code  Rep.  47. 

[IV] 


Ohio. —  State  v.  Hudson,  2  Ohio  S.  &  0. 
PI.  Dec.  41,  2  Ohio  N.  P.  1. 

Pennsylvania. —  Com.  v.  Johnston,  12  Pa. 
Co.  Ct.  263. 

United  States. —  Ex  p.  Reggel,  114  U.  S. 
642,  5  S.  Ct.  1148,  29  L.  ed.  250. 

See  23  Cent.  Dig.  tit.  "  Extradition,"  §  30. 

By  the  Vermont  supreme  court  it  has  been 
said  that  "  or  other  crime "  should  include 
only  crimes  of  a  similar  genus  to  those  which 
may  be  denominated  felonies.  In  re  Green- 
ough,  31  Vt.  279. 

13.  In  re  Fetter,  23  N.  J.  L.  311,  57  Am. 
Dec.  382;  In  re  Clark,  9  Wend.  (N.  Y.)  212; 
In  re  Hughes,  61  N.  C.  57;  In  re  Greenough, 

31  Vt.  279.  That  an  act  has  been  made  a 
crime  by  statute  since  the  adoption  of  the 
constitution  and  the  passage  of  U.  S.  Rev. 
St.  (1878)_§  5278  [U.  S.  Comp.  St.  (1901) 
p.    3597]    is    immaterial.      In    re    Voorhees, 

32  N.  J.  L.  141 ;  In  re  Leary,  15  Fed.  Cas.  No. 
8,162,  10  Ben.  197. 

14.  Ex  p.  Slauson,  73  Fed.  666. 
"Theft"  is  sufficiently  specific.     People  v. 

Donohue,  84  N.  Y.  438. 

"  Fraudulent  appropriation  of  money "  is 
not  sufiicieut.    Ex  p.  Slauson,  73  Fed.  666. 

Sufficiency  of  indictment  or  affidavit  see 
infra,  VII,  C. 

15.  Ex  p.  White,  49  Cal.  433;  State  v. 
Hufl'ord,  28  Iowa  391;  People  v.  Brady,  56 
N.  Y.   182;   Kentucky  v.  Dennison,  24  How. 

(U.  S.)  66,  16  L.  ed.  717;  Ex  p.  Morgan,  20 
Fed.  298. 

One  is  charged  with  crime  even  though  he 
has  been  convicted  and  imprisoned  for  the 
offense.  Drinkall  v.  Spiegel,  68  Conn.  441, 
36  Atl.  830,  36  L.  R.  A.  486;  In  re  Hope,  10 
N.  Y.  Suppl.  28,  7  N.  Y.  Cr.  406,  opinion  of 
David  B.  Hill,  Governor. 

Proof  of  charge  of  crime. —  The  governor 
should  be  satisfied  by  competent  proof  that 
defendant  was  charged  with  crime.  Ken- 
tucky i\  Dennison,  24  How.  (U.  S.)  66,  16 
L.  ed.  717.  It  is  the  indictment  or  afBdavit 
not  the  issuing  of  a  warrant  which  consti- 
tutes the  charge  against  the  fugitive.  Tullis 
V.  Fleming,  69  Ind.  15.  The  certificate  of 
the  governor  that  the  act  alleged  constituted 
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having  within  a  state  committed  a  crime  against  its  laws,  when  he  is  sought  to  be 
subjected  to  its  criminal  process  to  answer  for  his  otfense,  lie  has  left  its  jurisdic- 
tion, and  is  found  within  the  territory  of  another  state.'^  Thus  lie  is  a  fugitive, 
although  he  left  the  state  on  legitimate  business"  or  was  returning  to  his  home 
in  another  state. '^  If  the  accused  was  only  "constructively"  in  a  state,  com- 
mitting a  crime  against  it,  although  not  personally  within  its  borders,  he  lias  not 
fled  from  it  and  is  not  a  fugitive  from  justice."  The  fact  that  since  the  date  of 
the  alleged  crime  he  has  been  in  the  state  and  then  left  it  does  not  make  him  a 
fugitive.^  But  if  a  crime  consists  of  several  acts  or  parts,  and  the  accused  com- 
mits within  the  state  any  one  of  them  but  departs  before  tlie  happening  of  other 
acts  authorized  or  contemplated  by  him,  he  is  a  fugitive  from  the  justice  of  that 


a  crime  is  prima  fade  proof  of  charge  of 
crime.     Tullis  v.  Fleming,  supra. 

16.  Indian  Territory. —  Ex  p.  Dickson, 
(1902)    69  S.  W.  643. 

Maine. —  Op.  Gov.  Fairfield,  24  Am.  Jur. 
226. 

Minnesota. —  State  v.  Richter,  37  Minn. 
436.  35  N.  W.  9. 

New  Jersey. —  In  re  Voorhees,  32  N.  J.  L. 
141. 

New  York. —  People  v.  Pinkerton,  17  Hun 
199. 

Ohio. —  Johnson  v.  Ammons,  4  Cine.  L.  Bui. 
189,  6  Ohio  Dec.  (Reprint)  747,  7  Am.  L. 
Rec.  662. 

Pennsylvania. —  Hall's  Case,  6  Pa.  L.  J. 
418. 

Texas. —  Hibler  v.  State,  43  Tex.  197. 

United  States. —  Roberts  v.  Reilly,  116 
U.  S.  80,  6  S.  Ct.  291,  29  L.  ed.  544;  In  re 
Bruce,  132  Fed.  390;  In  re  Bloch,  87  Fed. 
981;  In  re  White,  55  Fed.  54,  5  C.  0.  A.  29; 
Ex  p.  Brown,  28  Fed.  653. 

See  23  Cent.  Dig.  tit.  "  Extradition,"  §  32. 

Compare  Degant  v.  Michael,  2  Ind.  396, 
where  it  is  said  that  the  person  sought  to 
be  arrested  should  be  shown  to  have  left  the 
state  for  the  purpose  of  escaping  punish- 
ment for  his  crime. 

It  seems  to  be  the  law  of  Massachusetts 
that  consciousness  of  guilt  may  be  a  neces- 
sary element  in  proving  the  accused  to  be  a 
fugitive.  "  The  material  point  is  the  nature 
of  the  crime  alleged  to  have  been  committed. 
The  theory  that  a  person  is  a  fugitive  if  he 
commits  a  crime  in  one  state  and  is  found 
in  another  is  true  when  the  crime  charged 
is  a  crime  known  to  the  entire  world,  as 
murder  and  the  vast  majority  of  crimes. 
The  theory  that  conscious  fleeing  from  the 
justice  of  a  state  may  be  an  essential  ele- 
ment to  constitute  one  a  fugitive  is  true  of 
a  certain  class  of  crimes  known  to  a  single 
locality  (not  general,  or  even  usual)."  Op. 
Atty.-Gen.  in  Vinal  Case  ( 1890 ) .  Compare 
Op.  Atty.-Gen.  in  Wilson  Case,  (1896)  1 
Op.  Atty.-Gen.  386. 

17.  In  re  White,  55  Fed.  54,  5  C.  C.  A.  29. 
If  persons  alleged  to  be  his  victims  are  his 

employers,  and  he  leaves  with  their  knowl- 
edge and  on  their  business,  he  is  not  a  fugi- 
tive. In  re  Tod,  12  S.  D.  386,  81  N.  W.  637, 
76  Am.  St.  Rep.  616,  47  L.  R.  A.  566. 

18.  Kansas. —  In  re  Hess,  5  Kan.  App.  763, 
48  Pae.   596. 


Massachusetts.  —  Kingsbury's  Case,  106 
Mass.   223. 

Ohio. —  Johnson  v.  Ammons,  6  Ohio  Dec. 
(Reprint)   747,  7  Am.  L.  Rec.  662. 

South  Carolina. —  Ex  p.  Swearingen,  13 
S.  C.  74. 

United  States.  —  Roberts  v.  Reilly,  116 
U.  S.  80,  6  S.  Ct.  291,  29  L.  ed.  544  [affirming 
24  Fed.  132] ;  In  re  Keller,  36  Fed.  681. 

See  23  Cent.  Dig.  tit.  "  Extradition,"  §  32. 

19.  Alabama.— In  re  Mohr,  73  Ala.  503,  49 
Am.  Rep.  63. 

Indiana. — ^Hartman  v.  Aveline,  63  Ind.  344, 
30  Am.  Rep.  217,  by  statute. 

Iowa. —  Jones  v.  Leonard,  50  Iowa  106,  32 
Am.  Rep.  116. 

Kentucky. —  Ex  p.  Knowles,  16  Ky.  L.  Rep. 
263. 

New  Yorfc.— People  v.  Hyatt,  172  N.  Y. 
176,  64  N.  E.  825,  92  Am.  St.  Rep.  706; 
Matter  of  Mitchell,  4  N.  Y.  Cr.  596. 

North  Carolina. —  State  v.  Hall,  115  N".  C. 
811,  20  S.  E.  729,  44  Am.  St.  Rep.  501,  28 
L.  R.  A.  289. 

0?i(o.— Wilcox  V.  Nolze,  34  Ohio  St.   520. 

Pennsylvania. —  Com.  v.  Trach,  3  Pa.  Co. 
Ct.  65. 

United  States. —  Tennessee  v.  Jackson,  36 
Fed.  258,  1  L.  R.  A.  370.  In  Hyatt  v.  People, 
188  U.  S.  691,  713,  23  S.  Ct.  456,  47  L.  ed. 
657,  it  was  said:  "We  have  found  no  case 
decided  by  this  court  wherein  it  has  _been 
held  that  the  statute  covered  a  case  where 
the  party  was  not  in  the  State  at  the  time 
when  the  act  is  alleged  to  have  been  com- 
mitted. We  think  the  plain  meaning  of  the 
act  requires  such  presence,  and  that  it  was 
not  intended  to  include,  as  a  fugitive  from 
the  justice  of  a  State,  one  who  had  not  been 
in  the  State  at  the  time  when,  if  ever,  the 
offence  was  committed,  and  who  had  not, 
therefore  in  fact,  fled  therefrom." 

See  23  Cent.  Dig.  tit.  "  Extradition,"  §  32. 

Compare  Storey's  Case,  3  Cent.  L.  J.  636. 

In  the  absence  of  a  statute  requiring  him 
to  do  so,  a  governor  may  not  surrender  one 
who  is  charged  with  crime  in  but  is  not  an 
actual  fugitive  from  another  state.  State  v. 
Hall,  115  N.  C.  811,  20  S.  E.  729,  44  Am. 
St.  Rep.  501,  28  L.  R.  A.  289. 

20.  People  v.  Hyatt,  172  N.  Y.  176,  64 
N.  E.  825,  92  Am.  St.  Rep.  706  [affirmed  in 
188  U.  S.  691,  23  S.  Ct.  456,  47  L.  ed.  657, 
and  criticizing  and  explaining  Adams  v.  Peo- 
ple, 1  N.  Y.  173]. 
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state.^^     A  convicted  prisoner  who  escapes  is  a  fugitive  from  jnstice,^^  even  though 
out  of  prison  on  parole.^ 

2.  Proof  of  Flight.^  That  the  accused  is  a  fugitive  from  justice  is  a  fact  of 
which  the  governor  who  receives  a  requisition  must  satisfy  himself  by  evidence.^ 
It  should  be  shown  by  competent  evidence  making  a  prima  facie  case.^'  A 
statement  in  the  affidavit  annexed  to  the  requisition  that  tlie  accused  is  a  fugitive 
is  sufficient  prima  facie  evidence,'"  but  if  this  statement  is  rebutted  there  must 
be  sufficient  supplementary  evidence  to  overcome  the  evidence  introduced  by 
the  defense.^ 

VI.  Authority  to  demand  extradition  of  a  Fugitive. 

The  authority  to  demand  the  extradition  of  fugitives  from  justice  is  vested  in 
the  governor  or  chief  executive  of  the  state  from  which  the  accused  has  fled.^' 


21.  See  cases  cited  infra,  this  note. 

False  pretenses  partially  accomplished  while 
out  of  the  state.  In  re  Sultan,  115  N.  C. 
57,  20  S.  E.  375,  44  Am.  St.  Eep.  433,  28 
L.  R.  A.  294.  And  compare  Simmons  v.  Com., 
5  Binn.  (Pa.)  617,  goods  stolen  in  the  state 
and  removed  to  another  state,  the  offense 
being  larceny  in  the  first  state. 

Running  a  bank  known  to  be  insolvent,  and 
taking  deposits,  the  particular  deposit  on 
which  the  charge  was  brought  being  made 
when  the  accused  was  out  of  the  state.  In  re 
Cook,  49  Fed.  833  [affirmed  in  146  U.  S.  983, 
13  S.  Ct.  40,  36  L.  ed.  934]. 

Running  a  gambling  house  in  Maryland 
and  being  on  the  date  named  in  the  requisi- 
tion in  Washington.  Hayes  v.  Palmer,  21 
App.  Gas.    (D.  C.)    450. 

So  where  several  counts  in  an  indictment 
allege  different  acts  and  some  acts  were  com- 
mitted after  the  alleged  flight,  accused  is 
subject  to  extradition,  although  liable  to  be 
tried  on  all  the  counts.  State  v.  Clough,  71 
N.  H.  594,  53  Atl.  1086,  67  L.  K  A.  946. 

23.  Drinkall  v.  Spiegel,  68  Conn.  411,  36 
Atl.  830,  36  L.  R.  A.  486;  In  re  Hope,  10 
N.  Y.  Suppl.  28,  7  N.  Y.  Or.  406. 

23.  Drinkall  v.  Spiegel,  68  Conn.  441,  36 
Atl.  830,  36  L.  R.  A.  486. 

A  convicted  prisoner  being  taken  from  place 
of  trial  to  jail  by  the  only  passable  route  is 
not  a  fugitive  from  justice  on  leaving  the 
state,  because  that  route  necessarily  takes 
the  prisoner  and  his  guard  outside  of  the 
state  limits.  In  re  Maney,  20  Wash.  509,  55 
Pae.  930,  72  Am.  St.  Eep.  130. 

24.  Identity  of  prisoner  with  fugitive  see 
infra,  XIX,  B. 

25.  The  accused  is  entitled  to  insist  upon 
proof  that  he  was  within  the  demanding  state, 
at  the  time  he  was  alleged  to  have  committed 
the  crime  charged  and  subsequently  with- 
drew, so  that  he  could  not  be  reached  by  her 
criminal  process.  Upon  the  executive  rests 
the  responsibility  in  some  legal  mode  to  de- 
termine whether  he  is  a  fugitive.  Ex  p.  Reg- 
gel,  114  U.  S.  642,  5  S.  Ct.  1148,  29  L.  ed. 
250.  See  also  Katyuga  v.  Cosgrove,  67 
N.  J.  L.  213,  50  Atl.  679. 

By  Mass.  Rev.  Laws,  c.  217,  §  11,  sworn 
proof  of  flight  is  necessary.  An  affidavit  be- 
fore a  justice  of  the  peace  meets  the  require- 
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ments  of  the  statute.  State  v.  Clough,  72 
N.  H.  178,  55  Atl.  554,  67  L.  R.  A.  946. 

By  N.  H.  Pub.  St.  (1901)  c.  263,  §§  7,  8, 
the  governor  must  be  satisfied  by  proof  be- 
fore issuing  the  warrant.  Evidence  before 
him  need  not  be  legal  evidence.  State  v. 
Clough,  72  N.  H.  178,  55  Atl.  554,  67  L.  R.  A. 
946. 

The  issuance  of  his  warrant  is  sufficient 
evidence  that  the  governor  is  satisfied  that 
the  accused  is  in  fact  a  fugitive.  Katyuga 
V.  Cosgrove,  67  N.  J.  L.  213,  50  Atl.  679. 

26.  In  re  Jackson,  13  Fed.  Cas.  No.  7,125, 
2  Flipp.  183. 

27.  Ex  p..Eeggel,  114  U.  S.  642,  5  S.  Ct. 
1148,  29  L.  ed.  250.  And  compare  Ex  p. 
Manchester,  5  Cal.  237;  Ex  p.  Sheldon,  34 
Ohio  St.  319.  In  Ex  p.  Swearingen,  13  S.  0. 
74,  the  court  said  that  an  allegation  of  flight 
need  not  be  a  part  of  the  affidavit  if  the  fact 
of  flight  sufficiently  appeared  from  the  other 
papers  in  the  case.  To  the  same  effect  see 
Hibler  v.  State,  43  Tex.  197 ;  In  re  Leary,  15 
Fed.  Cas.  No.  8,162,  10  Ben.  179.  But  in 
Hartman  v.  Aveline,  63  Ind.  344,  30  Am. 
Rep.  217,  it  was  said  that  there  must  be 
some  better  foundation  for  arrest  than  re- 
citals in  the  governor's  requisition.  Flight  is 
commonly  shown  by  an  affidavit. 

28.  Ex  p.  Reggel,  114  U.  S.  642,  5  S.  Ct. 
1148,  29  L.  ed.  250;  Tennessee  v.  Jackson,  36 
Fed.  258,  1  L.  R.  A.  370. 

Weight  of  evidence. —  That  the  alleged 
crimes  were  committed  six  years  previous  to 
the  requisition  is  not  necessarily  sufficient  evi- 
dence to  rebut  a  prima  facie  ease  contained 
in  the  affidavit  that  accused  is  a  fugitive. 
State  V.  Clough,  71  N.  H.  594,  53  Atl.  1036, 
07  L.  R.  A.  946. 

Parol  evidence  admissible  to  show  that  ac- 
cused is  not  a  fugitive  in  fact.  Wilcox  v. 
Nolze,  34  Ohio  St.  520. 

29.  U.  S.  Const,  art.  4,  §  2 ;  U.  S.  Rev.  St. 
(1878)  §  5278  [U.  S.  Comp.  St.  (1901) 
p.  3597]. 

Chief  executive  of  the  District  of  Columbia, 
for  extradition  purposes,  is  the  chief  justice 
of  the  district.  Hayes  v.  Palmer,  21  App. 
Cas.   (D.  C.)  450. 

Judges  of  Indian  Territory  have  authority 
of  the  chief  executive  in  the  territory  (In- 
dian Terr.  Annot.   St.    (1899)    p.   13,   §  41). 
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VII.  REQUISITION. 

A.  FOPm.^"  To  procure  the  extradition  of  a  criminal  tlie  chief  executive  of 
the  state  from  which  the  accused  has  fled  must  send  a  written  demand  to  the 
chief  executive  of  the  state  where  the  criminal  is  alleged  to  be,  demanding  him  as 
a  fugitive  from  justice.'^  This  demand  or  requisition  must  show  on  its  face  that 
the  accused  was  in  the  demanding  state  at  tlie  time  when  tlie  offense  charged  was 
committed  ^  and  that  prosecution  has  been  begun  in  the  demanding  state  before 
some  court  or  magistrate.^ 

B.  Necessity  of  Indictment  or  Affidavit.  The  requisition  must  he  accom- 
panied by  a  copy  of  an  indictment  found  or  an  affidavit  made  before  a  magistrate 
charging  the  person  demanded  with  having  committed  a  crime,  which  shall  be 
dnly  certiiied  by  tlie  governor  or  chief  magistrate  of  the  state  or  territory  from 
which  the  person  has  fled.^  A  requisition  unaccompanied  by  such  a  paper  is  no 
justification  for  the  arrest  of  a  fugitive.^^  Whether  a  complaint  or  an  informa- 
tion is  an  affidavit  within  the  meaning  of  the  statute,  'the  courts  of  different  states 
do  not  agree.'^ 

C.  Sufficiency  of  Indictment  or  Affidavit  —  1.  Indictment.^'^  The  indict- 
ment, a  copy  of  which  accompanies  the  requisition  must  set  out  the  substance  of 
a  crime  against  the  law  of  the  demanding  state.^^  If  it  states  clearly  the  facts 
which  constitute  the  crime  the  requisition  does  not  become  invalid  because  the 
indictment  has  teclinical  faults  whicii  could  be  taken  advantage  of  on  a  trial  for 
the  crime.^^     If  a  crime  is  apparently  set  out  in  the  indictment,  it  need  not  be 


EoB  p.  Dickson,  (Indian  Terr.  1902)  69  S.  W. 
943. 

Change  of  governor. —  The  demand  being 
the  governor's  official  act,  a  change  of  gov- 
ernors does  not  affect  a  requisition  already 
issued.     In  re  Knowlton,  5  Cr.  L.  Mag.  250. 

Acting  governor. —  A  requisition  signed  by 
an  "  acting  governor  "  is  valid,  it  appearing 
that  by  a  state  statute  a  lieutenant-governor 
is  given  the  power  of  the  governor  on  the  lat- 
ter's  disability.  State  v.  Justus,  84  Minn. 
237,  87  N.  W.  770,  55  L.  R.  A.  325. 

Any  person  may  begin  prosecution  in  the 
demanding  state.  Ex  p.  Swearingen,  13  S.  C. 
74. 

30.  For  forms  of  requisitions  prescribed  by 
statute   consult  the   statutes   of   the   several 

31. 'u.  S.  Rev.  St.   (1874)    §  5278. 

32.  People  v.  Conlin,  15  Misc.  (N.  Y.)  303, 
36  N.  Y.  Suppl.  888. 

33.  Ex  p.  White,  49  Cal.  433.  Compare 
State  V.  Hufford,  28  Iowa  391. 

Requisition  itself  need  not  recite  all  the 
facts  if  they  are  found  in  papers  which  are 
annexed  to  it  and. duly  certified  to  be  correct. 
In  re  White,  45  Fed.  237. 

34.  U.  S.  Rev.  St.  (1874)  §  5278  [U.  S. 
Comp.  St.   (1901)   p.  3597]. 

See  also  the  following  cases: 

Colorado. —  In  re  Knowlton,  5  Cr.  L.  Mag. 
250. 

Florida. —  Ex  p.  Powell,  20  Fla.  806. 

Indiana. —  Ex  p.  Pfitzer,  28  Ind.  450. 

Minnesota. —  State  v.  Richardson,  34  Minn. 
115,  24  N.  W.  354. 

New  York. —  Matter  of  Rutter,  7  Abb.  Pr. 
N.  S.  67. 

Qjiio. —  In  re  Hampton,  2  Ohio  S.  &  C.  PI. 
Dec.  579,  1  Ohio  N.  P.  180. 


United  States.— Ex  p.  Hart,  63  Fed.  249,. 
11  C.  C.  A.  165,  28  L.  R.  A.  801;  Ex  p. 
Morgan,  20  Fed.  298;  In  re  Jackson,  13  Fed. 
Gas.  No.  7,125,  2  Flipp.  183. 

See  23  Cent.  Dig.  tit.  "  Extradition,"  §  36. 

35.  Ex  p.  Powell,  20  Fla.  806;  Matter  of 
Rutter,  7  Abb.  Pr.  N.  S.    (N.  Y.)   67. 

The  mere  recital  that  an  indictment  is  an- 
nexed is  of  no  avail,  there  being  in  fact  none 
attached.  Ex  p.  Hart,  63  Fed.  249,  11  C.  C.  A. 
165,  28  L.  R.  A.  801. 

36.  A  complaint  is  not  a  valid  substitute 
for  an  affidavit  or  indictment.  State  v. 
Richardson,  34  Minn.  115,  24  N.  W.  354. 
Contra,  In  re  Strauss,  126  Fed.  327,  63 
C.  C.  A.  99,  holding  that  "  a  verified  com- 
plaint or  affidavit  charging  a  person  with  an 
infamous  crime  is  sufficient." 

An  information  has  been  held  to  be  a  valid 
substitute.  People  v.  Stockwell,  (Mich. 
1904)  97  N.  W.  765;  In  re  Hooper,  52  Wis. 
699,  58  N.  W.  741.  Contra,  Ex  p.  Hart,  63 
Fed.  249,  11  C.  C.  A.  165,  28  L.  R.  A.  801 
[reversing  59  Fed.  894]. 

Under  Mass.  Gen.  St.  c.  177,  §  1,  the  indict- 
ment need  not  be  annexed  to  the  requisition 
if  it  accompanies  it.  Kingsbury's  Case,  106 
Mass.  223. 

37.  Sufficiency  of  indictment  generally  see 
Indictments  and  Informations. 

38.  Roberts  v.  Reilly,  116  U.  S.  80,  6  S. 
Ct.  291,  29  L.  ed.  544;  Ex  p.  Reggel,  114 
U.  S.  692,  5  S.  Ct.  1148,  29  L.  ed.  250. 

30.  An  indictment  is  sufficient  for  extra- 
dition purposes,  although  there  are  objec- 
tions not  apparent  on  its  face  which  could  be 
shown  by  evidence  at  a  trial  (Roberts  v. 
Reilly,  116  U.  S.  80,  6  S.  Ct.  291,  29  L.  ed. 
544)  ;  although  it  is  faulty  in  criminal  plead- 
ing as  not  accurately  setting  out  the  time  of 
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accompanied  by  the  statutes  of  the  demanding  state,  the  presumption  being  that 
the  acts  charged  constitute  an  offense  against  the  laws  of  the  demanding  state.^ 

2.  Affidavit.  The  affidavit  must  set  out  the  alleged  crime  with  sufficient 
explicitness  to  apprise  the  governor  who  receives  it  of  the  facts  which  constitute 
the  offense.*^  It  is  not  insufficient,  however,  merely  because  it  is  defective  in 
form  ^  or  has  not  the  technical  exactness  of  an  indictment.^  It  must  be  a  state- 
ment of  facts,  the  existence  of  which  is  sworn  to ;  a  statement  "  on  information  " 
or  "  on  belief"  is  insufficient  to  support  a  requisition.^  The  offense  alleged  must 
be  a  crime  by  the  law  of  the  demanding  state,  not  necessarily  of  the  state  to 
which  the  fugitive  has  fled.^  An  affidavit  must  show  on  its  face  that  it  was 
taken  before  a  magistrate  who  is  authorized  to  issue  process  for  arresting  persons 
charged  with  crime,^  and  also  that  the  person  demanded  is  a  fugitive  from  jus- 
tice.^^  It  is  not  necessary  to  forward  the  original  affidavit  with  the  requisition ; 
a  copy -is  sufficient.^ 


the  oflfense  (Ex  p.  Reggel,  114  U.  S.  642,  5 
S.  Ct.  1148,  29  L.  ed.  250),  or  not  accu- 
rately describing  goods  alleged  to  have  been 
stolen  (Ex  p.  Reggel,  supra)  ;  or  has  tech- 
nical defects  of  language  (Hayes  v.  Palmer, 
21  App.  Cas.  (D.  C.)  450;  In  re  Baker,  21 
Wash.  259,  57  Pac.  827)  ;  or  defects  in  crim- 
inal pleading  (State  v.  O'Connor,  38  Minn. 
243,  36  N.  W.  462)  ;  or  in  a  charge  of  ob- 
taining by  false  pretenses  does  not  state 
how  defenses  became  operative  {In  re  Voor- 
hees,  32  N.  J.  L.  141 ;  Ex  p.  Sheldon,  34  Ohio 
St.  319)  ;  or  the  name  is  not  set  out  in  full 
(People  i:  Byrnes,  33  Hun  (N.  Y.)  98)  ;  or 
is  bad  in  form  [Ex  p.  Sheldon,  supra)  ; 
or  fails  to  state  which  of  two  principals 
did  the  act  and  which  was  present  abet- 
ting (Jackson  v.  Archibald,  12  Ohio  Cir. 
Ct.  155,  5  Ohio  Cir.  Dec.  533 )  ;  or  a  date 
was  written  in  wrongly  by  the  clerk  of  court 
(State  V.  Clough,  71  N.  H.  594,  53  Atl.  1086, 
67  L.  R.  A.  946).  Compare  Barranger  v. 
Baum,  103  Ga.  465,  30  S.  E.  524,  68  Am.  St. 
Rep.  113. 

Indictment  for  obtaining  by  false  pretense 
sufScient  on  the  fact  see  In  re  Greenough,  31 
Vt.  279. 

40.  In  re  Renshaw,  (S.  D.  1904)  99  N.  W. 
83.  The  fact  that  an  indictment  was  found 
is  prima  facie  evidence  that  act  charged 
constituted  a  crime.  Barranger  v.  Baum,  103 
Ga.  465,  30  S.  E.  524,  68  Am.  St.  Rep.  113; 
In  re  Van  Sciever,  42  Js^ebr.  772,  60  N.  W. 
1037,  47  Am.  St.  Rep.  730. 

Constitutionality  of  practice  of  the  de- 
manding state  may  not  be  gone  into  if  the 
indictment  appears  to  be  in  accordance  with 
its  laws.  State  v.  Clough,  71  N.  H.  594,  53 
Atl.  1086,  67  L.  R.  A.  946. 

It  is  a  presumption  that  facts  stated  to  be 
a  crime  in  the  indictment  do  constitute  a 
crime  by  the  law  of  the  demanding  state. 
In  re  Renshaw,   (S.  D.  1904)   99  N.  W.  83. 

41.  People  V.  Brady,  56  N,  y.  182. 

Facts  must  constitute  a  crime  —  they  are 
insufficient  if  crime  is  alleged  and  facts  show 
only  civil  wrong.     Ex  p.  Hart,  59  Fed.  894. 

The  charge  must  be  of  a  specific  crime  and 
not  of  an  indefinite  wrong.  Smith  v.  State, 
21  Nebr.  552,  32  N.  W.  594;  Ex  p.  Slauson, 
73  Fed.  666. 
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False  pretenses. —  The  facts  which  consti- 
tute the  pretense  must  be  set  out  in  the 
affidavit.  People  v.  Brady,  56  N.  Y.  182; 
In  re  Burke,  4  Fed.  Cas.  No.  2,158.  Although 
it  need  not  appear  from  the  affidavit  that 
obtaining  by  these  false  pretenses  constitutes 
a  statutory  crime  in  the  demanding  state. 
People  V.  Brady,  supra. 

42.  State  v.  Patterson,  (Mo.  1892)  20 
S.  W.  9. 

43.  Ex  p.  Manchester,  5  Cal.  237;  State  v. 
Goss,  66  Minn.  291,  68  N.  W.  1089;  Webb  v. 
York,  79  Fed.  616,  25  C.  C.  A.  133. 

It  must  have  that  degree  of  certainty  which 
would  justify  a  magistrate  in  committing 
the  accused.     Ex  p.  Morgan,  20  Fed.  298. 

Embezzlement  alleged  with  sufficient  cer- 
tainty see  In  re  Keller,  36  Fed.  681. 

False  pretenses  alleged  with  sufficient  ac- 
curacy see  In  re  Strauss,  126  Fed.  327,  63 
C.  C.  A.  99. 

44.  Ex  p.  Spears,  88  Cal.  640,  26  Pac.  608, 
22  Am.  St.  Rep.  341 ;  Ex  p.  Rowland,  35  Tex. 
Cr.  108,  31  S.  W.  651;  Ex  p.  Morgan,  20 
Fed.  298;  Ex  p.  Smith,  22  Fed.  Cas.  No. 
12,968,  3  McLean  121.  So  "verily  believes, 
and  has  good  reason  to  believe "  is  insuf- 
ficient. Ex  p.  Baker,  43  Tex.  Cr.  281,  65 
S.  W.  91,  96  Am.  St.  Rep.  871.  But  an 
affidavit  charging  a  crime  directly  and  pos- 
itively is  not  vitiated  by  the  conclusion,  "  as 
said  deponent  verily  believes."  In  re  Keller, 
36  Fed.  681. 

45.  In  re  Renshaw,  (S.  D.  1904)  99  N.  W. 
83;  In  re  Strauss,  126  Fed.  327,  63  C.  C.  A. 
99;  Webb  v.  York,  79  Fed.  616,  25  C.  C.  A. 
133. 

46.  Ex  p.  Powell,  20  Fla.  809;  State  v. 
Richardson,  34  Minn.  115,  24  N.  W.  354.  A 
police  magistrate  of  the  city  of  New  York 
has  such  power  (Kurtz  v.  State,  22  Fla.  36, 
1  Am.  St.  Rep.  173),  as  has  a  clerk  of  a 
municipal  court  {In  re  Keller,  36  Fed.  681), 
or  a  Nebraska  county  judge  {Ex  p.  Martin, 
(Tex.  Cr.  App.  1901)    65  S.  W.  910). 

47.  Ex  p.  Manchester,  5  Cal.  237;  Ex  p. 
Smith,  22  Fed.  Cas.  No.  12,968,  3  McLean 
121. 

48.  Kurtz  V.  State,  22  Fla.  36,  1  Am.  St. 
Rep.  173 ;  Johnston  v.  Vanamringe,  5  Blackf. 
(Ind.)   311. 
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D.  Authentication  of  Indictment  or  Alfldavit.  These  papers  ^'  must  be 
certified  to  be  autlieutic  by  the  governor  or  cliief  magistrate  of  the  state  or  terri- 
tory from  which  the  person  charged  has  fled.^  The  certificate  need  not  state 
that  the  papers  are  genuine  but  only  that  they  are  duly  authenticated,^'  and  it 
need  not  be  in  any  particular  form  so  long  as  it  makes  clear  the  fact  that  the 
documents  are  what  they  purport  to  be.^' 


VIII.  Powers   and  Duties  of  executive    to   whom   requisition   Is 

ADDRESSED. 

On  receipt  of  a  requisition  it  is  the  duty  of  an  executive  to  examine  it  and 
the  accompanying  papers  and,  if  he  finds  them  to  be  in  due  form,  thereupon  to 
issue  his  warrant  for  the  arrest  of  the  alleged  fugitive.^^     If  the  requisition  is  in 


49.  Certifying  to  the  authenticity  of  an  in- 
formation is  not  siifficient  to  meet  the  re- 
quirements of  the  law.  Ex  p.  Hart,  63  Fed. 
249,  11  C.  C.  A.  165,  28  L.  R.  A.  801  [re- 
versing 59  Fed.  894]. 

50.  U.  S.  Rev.  St.  (1878)  §  5278  [U.  S. 
Comp.  St.  (1901)  p.  3597].  And  see  the  fol- 
lowing cases : 

Colcn-ado. —  In  re  Knowlton,  5  Cr.  L.  Mag. 
250. 

Florida.— Ex  p.  Powell,  20  Fla.  809. 

Indiana. —  Ex  p.  Pfitzer,  28  Ind.  450. 

Massachusetts. —  Kingsbury's  Case,  106 
Mass.  223. 

Minnesota. —  State  v.  Richardson,  34  Minn. 
115,  24  N.  W.  354. 

Neiv  York. —  Soloman's  Case,  1  Abb.  Pr. 
N.  S.  347. 

Ohio.— In  re  Hampton,  2  Ohio  S.  &  C.  PI. 
Dec.  579,  1  Ohio  X.  P.  180. 

Tea^as.— Hibler  v.  State,  43  Tex.   197. 

United  Slates. —  Ex  p.  Hart,  63  Fed.  249, 
11  C.  C.  A.  165,  28  L.  R.  A.  801;  Ex  p.  Mor- 
gan, 20  Fed.  298;  In  re  Jackson,  13  Fed.  Cas. 
No.  7,125,  2  Flipp.  183. 

See  23  Cent.  Dig.  tit.  "  Extradition,"  §  37. 

Necessity  of  authentication. —  The  evidence 
to  be  produced  that  the  party  demanded  is 
charged  with  crime  and  the  mode  of  proof  is 
particularly  prescribed  and  limited  by  the 
act.  It  must  be  by  copy  of  an  indictment  or 
affidavit  certified  by  the  governor  of  the 
state  making  the  demand  as  authentic.  Un- 
der the  statute  clearly  no  other  evidence  is 
sufficient  or  can  be  received  by  the  governor 
on  whom  the  demand  is  made  as  sufficient 
in  proof  of  fact  that  such  indictment  or  affi- 
davit exists  as  the  basis  of  the  charge  of 
crime.  No  other  authentication  is  necessary. 
In  re  Leary,  15  Fed.  Cas.  No.  8,162,  10  Ben. 
197. 

Evidence  of  authentication. —  Certification 
of  a  copy  accompanied  by  the  original  bill 
is  a  sufficient  authentication  to  meet  the  re- 
quirements of  the  statute.  State  v.  Justus, 
84  Minn.  237,  87  N.  W.  770,  55  L.  R.  A.  325. 
A  certificate  of  the  secretary  of  state  of 
Louisiana  that  the  person  before  whom  an 
affidavit  was  made  was  a  justice  of  the  peace 
and  that  his  attestation  was  in  due  form  of 
law  was  insufficient  to  meet  the  requirements 
of  the  statute.  Soloman's  Case,  1  Abb.  Pr. 
N.  S.  (N.  y.)  347. 


51.  Hackney  v.  Welsh,  107  Ind.  253,  8 
N.  E.  141,  57  Am.  Rep.  101. 

Sufficiency  of  authentication. —  "Whereas, 
it  appears  by  the  annexed  papers,  which  I 
certify  to  be  authentic  and  duly  authenti- 
cated in  accordance  with  the  laws  of  this 
state,"  meets  requirements  of  the  statute. 
Ex  p.  Dickson,  (Indian  Terr.  1902)  69  S.  W. 
943.  A  certificate  that  an  affidavit  "  is  duly 
authenticated  according  to  the  laws  "  of  the 
demanding  state  is  sufficient.  Ex  p.  Man- 
chester, 5  Cal.  237. 

Magistrate. —  A  certificate  that  an  affidavit 
was  made  before  a  trial  justice  sufficiently 
authenticates  the  capacity  of  the  person  as  a 
magistrate.    Kingsbury's  Case,  106  Mass.  223. 

52.  Ex  p.  Sheldon,  34  Ohio  St.  319;  Ex  p. 
Dawson,  83  Fed.  306,  28  C.  C.  A.  354. 

Effect  of  authentication. —  If  an  affidavit  is 
duly  certified  to  be  authentic,  the  governor 
receiving  it  cannot  hear  evidence  that  it  is 
a  forgery  (Ex  p.  Manchester,  5  Cal.  237), 
or  that  an  indictment  is  not  genuine  because 
it  has  no  seal  or  file-mark  (Hibler  v.  State, 
43  Tex.  197). 

53.  Georgia. —  Johnston  v.  Riley,  13  Ga. 
97. 

Wew  -Jersey. —  In,  re  Voorhees,  32  N.  J.  L. 
141. 

New  York. —  People  v.  Brady,  56  N.  Y.  182. 

Pennsylvania. —  In  re  Dows,  18  Pa.  St.  37. 

South  Carolina.—  State  v.  Anderson,  1 
Hill  327. 

United  States. —  Kentucky  v.  Dennison,  24 
How.  66,  16  L.  ed.  717. 

See  23  Cent.  Dig.  tit.  "  Extradition,"  §  28. 

Governor's  authority  exclusive. —  A  fugitive 
may  not  be  arrested  and  delivered  up  by 
private  persons.  Botts  v.  Williams,  17  B. 
Mon.  (Ky. )  687.  The  warrant  is  properly 
issued  by  the  governor  alone  without  the 
consent  of  the  council.  Com.  v.  Hall,  9  Gray 
(Mass.)  262,  69  Am.  Dec.  285.  His  au- 
thority is  one  which  cannot  be  delegated 
(In  re  Payne,  7  Ohio  Deo.  (Reprint)  288,  2 
Cine.  L.  Bui.  76;  In  re  Tod,  12  S.  D.  386,  81 
N.  W.  637,  76  Am.  St.  Rep.  616,  47  L.  R.  A. 
566),  although  a  warrant  is  not  invalid  be- 
cause the  governor  signs  it  in  blank  and  it  is 
filled  out  by  his  secretary  (Ex  p.  Camp,  8 
Ohio  S.  &  C.  PI.  Dec.  681,  7  Ohio  N.  P.  614). 

By  statute  in  Ohio  the  court  is  given  the 
power  of  examination  of  the  requisition.    Its 
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due  form  the  governor  has  no  antliority  to  determine  whether  the  charge  is  well 
founded.^  His  authority  to  act  is  derived  from  the  constitution  and  laws  of  the 
United  States  and  is  not  dependent  on  the  existence  of  any  state  statute,^'  and  as 
it  is  to  the  requisition  a  governor  looks  for  authority  to  issue  his  warrant  ^^  no 
copy  of  tiie  laws  of  the  demanding  state  need  be  submitted  to  him  to  prove  that 
the  requisition  is  properly  founded."'  The  duty  to  issue  his  warrant,  however,  is 
a  moral  one  and  there  is  no  force  which  can  compel  him  to  do  so.^^  As  liis  duty 
is  absolute,  he  may  not,  because  of  facts  which  do  not  appear  on  the  face  of  the 
requisition,  use  his  discretion  whether  to  obey  it  or  not.^'  If  the  requisition 
appears  on  its  face  to  be  defective,  an  executive  has  no  authority  to  cause  the 
arrest  of  the  accused.^  If  a  prisoner  escapes  from  an-est  before  being  taken 
from  the  state,  the  governor  may  issue  a  second  warrant  without  waiting  for  a 
new  requisition.^' 

IX.  WARRANT  FOR  ARREST. 

A.  Requisites  and  Suffleieney —  1.  In  General.  The  warrant  of  the  execu- 
tive who  surrenders  a  fugitive  must  show  that  the  requirements  of  the  laws  have 
been  complied  with,  viz.,  that  the  person  to  be  surrendered  has  been  charged 
with  crime  and  is  demanded  as  a  fugitive  from  justice,  and  that  the  requisition 
was  accompanied  by  a  copy  of  an  indictment  or  of  an  affidavit  made  before  a 
magistrate  and  certified  to  be  authentic.^^ 

2.  That  Accused  Is  Charged  With  Crime.  A  warrant  need  not  show  on  its  face 
that  the  act  charged  as  a  crime  in  the  requisition  is  in  fact  a  crime  by  the  law  or 


jurisdiction  is  limited  to  the  duties  whicli 
the  executive  ordinarily  has.  Esc  p.  Van 
Vleck,  6  Ohio  Dec.  (Keprint)  636,  3  Cine.  L. 
Bui.  763,  7  Am.  L.  Eec.  275,  although  the 
papers  examined  by  the  court  need  not  be  the 
originals  sent  to  the  governor. 

Presence  of  accused. —  Accused  has  no  right 
to  be  heard  before  the  governor  in  his  de- 
termination in  the  first  instance  whether  he 
is  a  fugitive.  State  v.  Clough,  72  N.  H.  178. 
55  Atl.  554,  67  h.  E.  A.  946. 

54.  People  v.  Byrnes,  33  Hun   (N.  Y.)   98. 

55.  People  v.  Brady,  56  N.  Y.  182;  Matter 
of  Briscoe,  51  How.  Pr.  (N.  Y.)  422;  Roberts 
V.  Reilly,  116  U.  S.  80,  6  S.  Ct.  291,  29  L.  ed. 
544 ;  Eos  p.  Smith,  22  Fed.  Cas.  No.  12,968,  3 
McLean  121. 

56.  Hibler  v.  State,  43  Tex.  197. 

57.  Roberts  v.  Reilly,  116  U.  S.  80,  6  S.  Ct. 
291,  29  L.  ed.  544. 

58.  Kentuclcy  v.  Deunison,  24  How.  (U.  S.) 
66,  16  L.  ed.  717. 

59.  When  a  requisition  comes  to  the  gov- 
ernor which  shows  on  its  face  that  all  re- 
quirements of  the  acts  of  congress  have  been 
complied  with,  it  is  the  duty  of  the  proper 
authorities  of  this  state  to  recognize  the 
statements  of  fact  made  therein  as  true,  and 
to  surrender  to  the  agent  of  the  state  making 
the  demand  the  person  demanded,  in  the 
fullest  confidence  that  he  will  receive  ample 
justice  at  the  hands  of  the  authorities  of 
such  state.  Ex  p.  Swearingen,  13  S.  C.  74. 
To  the  same  effect  see  Johnston  v.  Riley,  13 
Ga.  97;  People  v.  Pinkerton,  17  Hun  (N.  Y.) 
199;  Eso  p.  Van  Vleck,  6  Ohio  Dec.  (Re- 
print) 636,  7  Am.  L.  Rec.  275.  Thus  if  the 
requisition  and  accompanying  papers  are 
good  on  their  face  the  governor  cannot  refuse 
to  issue  his  warrant  because  of  defects  in  the 
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indictment  of  which  the  accused  might  take 
advantage  at  a  trial.  People  v.  Byrnes,  33 
Hun   (N.  Y.)   98. 

State  statutes  authorizing  a  governor  to 
use  his  discretion  ii  issuing  a  warrant  have 
been  held  to  be  constitutional.  Kimptou 
Case  [cited  in  Moore  Extrad.  993] ;  In  re 
Perry,  2  Cr.  L.  Mag.  84. 

In  Ohio  evidence  is  admissible  in  habeas 
corpus  to  show  that  the  requisition,  although 
on  its  face  valid,  was  issued  in  order  that 
jurisdiction  of  the  accused  may  be  obtained 
for  illegal  purposes,  and  there  is  then  no  duty 
to  extradite  him.  In  re  Hampton,  2  Ohio 
S.  &  C.  PI.  Dec.  579,  1  Ohio  N.  P.  180. 
Compare  Ex  p.  Van  Vleck,  6  Ohio  Dec.  (Re- 
print)  636,  7  Am.  L.  Rec.  275. 

Time  when  duty  arises. —  The  obligation  to 
issue  the  warrant  arises  when  the  governor 
is  apprised  of  the  facts  which  make  accused 
a  fugitive.     People  r.  Bradv.  56  N.  Y.  182. 

60.  Ex  p.  Smith,  22  Fed.'Cas.  No.  12,968,  3 
McLean   121. 

61.  Ex  p.  Hobbs,  32  Tex.  Cr.  312,  22  S.  W. 
1035,  40  Am.  St.  Rep.  782. 

So  too  if  he  is  delivered  up,  allowed  bail, 
and  again  becomes  a  fugitive.  In  re  Hughes, 
61  N.  C.  57. 

62.  In  re  Romaine,  23  Cal.  585 ;  In  re  Syl- 
vester, 21  Wash.  263,  57  Pac.  829;  In  re 
Baker,  21  Wash.  259^  57  Pac.  827;  In  re 
Foye,  21  Wash.  250,  57  Pac.  825;  Roberts  v. 
Reilly,  116  U.  S.  80,  6  S.  Ct.  291,  29  L.  ed. 
544;  Ex  p.  Reggel,  114  U.  S.  642,  5  S.  Ct. 
1148,  29  L.  ed.  250;  Ex  p.  Dawson,  83  Fed. 
306,  28  C.  C.  A.  354. 

It  is  only  necessary  as  a  condition  prece- 
dent to  the  issuing  of  the  warrant  to  estab- 
lish two  propositions,  first  that  the  appellant 
was  substantially  charged  with  crime,  second 
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statutes  of  the  demanding  state.*'    But  it  must  specify  the  offense  alleged  to  have 
been  committed  by  the  accused." 

3.  That  Accused  Is  a  Fugitive  From  Justice.^'  Although  it  was  once  apparently 
required  that  the  warrant  show  that  in  the  opinion  of  the  executive  issuing  it  the 
accused  was  a  fugitive  from  justice/"  it  is  now  generally  settled  that  it  need  show 
only  that  the  accused  is  demanded  as  a  fugitive.*''' 

4.  That  Copies  of  Indictment  or  Reciuisition  Accompany  It.  If  a  warrant  shows 
on  its  face  that  a  copy  of  an  indictment  or  of  an  affidavit  accompanied  the  requi- 
sition, the  copy  need  not  be  set  out  in  the  warrant.^  Analogously  the  facts 
on  which  the  indictment  was  based  need  not  be  set  out  in  the  warrant."^  So  if  it 
appears  that  an  affidavit  did  accompany  the  requisition  it  need  not  set  out  the  form  of 
the  affidavit,'"'  but  it  must  appear  to  be  a  true  affidavit  and  not  a  mere  complaint.''' 
There  is  moreover  no  method  of  forcing  an  executive  to  produce  for  the  benefit 
of  tlie  accused  the  papers  which  accompanied  the  requisition  if  he  does  not  desire 
so  to  do.'''* 

5.  Language  of  Warrant.  There  is  no  form  fixed  or  language  prescribed  for 
the  warrant  issued  by  the  executive  for  the  arrest  of  a  fugitive,"  and  the  warrant 


that  he  was  a  fugitive  from  justice.  In  re 
Strauss,  126  Fed.  S27,  63  C.  C.  A.  99; 
Bruce  r.  Kayner,  124  Fed.  481,  62  C.  C.  A. 
501. 

63.  Massachusetts. — In  re  Brown,  112  Mass. 
409,   17  Am.  Eep.  114. 

New  York. —  In  re  Clark,  9  Wend.  212. 

Texas. —  Ea;  p.  Stanley,  25  Tex.  App.  372, 
8  S.  W.  645,  8  Am.  St.  Rep.  440. 

Wisconsin. —  In  re  Hooper,  52  Wis.  699,  58 
N.  W.  741. 

United  States. —  In  re  Leary,  15  Fed.  Cas. 
No.  8,162,  10  Ben.  197. 

See  23  Cent.  Dig.  tit.  "Extradition,"  §  4. 

Contra. —  People  v.  Shea,  27  Chic.  Leg.  N. 
214;  Ex  p.  Butler,  7  Luz.  Leg.  Beg.  (Pa.) 
209.  But  compare  Ex  p.  Ackerman,  3  Del. 
Co.    (Pa.)    406. 

Even  if  the  warrant  ought  to  show  the  act 
to  be  a  crime  and  does  not,  it  is  not  invalid 
if  filed  with  it  are  the  requisition  papers 
which  set  out  the  offense  in  full.  People  v. 
Shea,  27  Chic.  Leg.  N.  214.  And  compare 
Matter  of  Serafford,  59  Hun  (N.  Y.)  320,  12 
N.  Y.  Suppl.  943. 

64.  Ex  p.  Cubreth,  49  Cal.  435. 

But  it  need  only  be  stated  substantially  — 
thus  a  warrant  which  recites  "  uttering  a 
forged  will "  is  valid,  although  crime  alleged 
in  requisition  is  "  forging  will  "  ( State  v. 
Clough,  71  N.  H.  594,  53  Atl.  1086,  67  L.  R.  A. 
946)  ;  and  it  is  sufficient  if  it  is  based  on 
the  same  transaction  (People  v.  Stockwell, 
(Mich.  1904)   97  N.  W.  765). 

65.  Sufficiency  of  warrant  to  identify  a 
prisoner  see  infra,  XIX,  B. 

66.  In  re  Jackson,  13  Fed.  Cas.  No.  7,125, 
2  Flipp.  183. 

67.  In  re  Brown,  112  Mass.  409,  17  Am. 
Rep.  114;  Kingsbury's  Case,  106  Mass.  223; 
State  V.  Justus,  84  Minn.  237,  87  N.  W.  770, 
55  L.  E.  A.  325 ;  Ex  p.  Stanley,  25  Tex.  App. 
372,  8  S.  W.  645,  8  Am.  St.  Rep.  440.  Com- 
pare Ex  p.  Reggel,  114  U.  S.  642,  5  S.  Ct. 
1148,  29  L.  ed.  250. 

68.  Indiana. —  Nichols  v.  Cornelius,  7  Ind. 
611. 


Massachusetts. —  Com.  v.  Hall,  9  Gray  262, 
69  Am.  Dec.  285. 

Minnesota. —  State  1).  Richardson,  34  Minn. 
115,  24  N.  W.  354. 

New  York. —  People  v.  Pinkerton,  17  Hun 
199. 

Texas. —  Ex  p.  Martin,  (Cr.  App.  1901)  65 
S.  W.  910;  Ex  p.  Stanley,  25  Tex.  App.  372, 
8  S.  W.  645,  8  Am.  St.  Rep.  440  [disapprov- 
ing dictum  in  Ex  p.  Thornton,  9  Tex.  635]. 

United  States. —  Ex  p.  Dawson,  83  Fed. 
306,  28  C.  C.  A.  354;  In  re  Leary,  15  Fed. 
Cas.  No.  8,162,  10  Ben.  197.  Contra,  In  re 
Doo  Woon,   18  Fed.  898,  9  Sawy.  417. 

See  23  Cent.  Dig.  tit.  "  Extradition,"  §  41. 

Compare  Ex  p.  Lewis,  79  Cal.  95,  21  Pac. 
553. 

69.  "We  can  see  no  reason  why  the  war- 
rant of  the  Executive  should  be  required  to  go 
beyond  a  substantial  statement  of  the  exist- 
ence of  the  conditions  necessary  to  its  issue." 
People  V.  Donohue,  84  N.  Y.  438,  445.  To  the 
same  effect  see  State  v.  Clough,  71  N.  H.  594, 
53  AtL  1086,  67  L.  R.  A.  946. 

It  seems  to  be  the  rule  in  South  Carolina 
that  if  the  requisition  is  in  fact  in  due  form 
the  warrant  need  not  recite  that  a  copy  of  an 
indictment  or  affidavit  accompanied  it.  Ex  p. 
Moscato,  44  S.  C.  335,  22  S.  E.  308. 

70.  In  re  Moore,  7  Ohio  Dec.  (Reprint) 
272,  2  Cine.  L.  Bui.  42. 

71.  State  V.  Richardson,  34  Minn.  115,  25 
N.  W.  354. 

73.  In  New  York  apparently  it  is  neces- 
sary only  that  the  warrant  recite  that  "  the 
requisition  is  accompanied  by  the  required 
papers  "  if  those  papers  show  accused  to  be 
charged  with  crime  and  a  fugitive.  Matter 
of  Scraflford,  59  Hun  320,  12  N.  Y.  Suppl. 
943. 

Even  if  a  warrant  is  prima  facie  invalid  be- 
cause of  the  absence  of  the  necessary  allega- 
tions it  is  cured  if  accompanied  by  the  affi- 
davit which  shows  the  facts.  In  re  Romaine, 
23  Cal.  585. 

73.  "  Direct  his  delivery  "  or  "  take  "  is 
as  good  as  "  arrest."     Com.  v.  Hall,  9  Gray 
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will  not  be  invalid  because  it  has  technical  faults  which  do  not  materially  affect 
its  clearness  or  purport.'* 

6.  Issuance  of  Warrant.  The  statute  does  not  name  the  officer  to  whom 
the  warrant  shall  be  directed.  This  is  left  to  the  discretion  of  the  governor 
issuing  it.'^ 

B.  Conclusiveness  of  Warrant  For  Arrest.  The  executive  who  issues  a 
warrant  for  tlie  arrest  of  a  fugitive  must  have  passed  upon  two  questions  :  (1)  Is 
tlie  accused  charged  with  crime  in  the  demanding  state  ;  and  (2)"  is  he  a  fugitive 
from  justice  from  the  demanding  state.'*  Whether  he  is  "  charged  with  crime  "  is 
a  question  of  law  and  the  opinion  of  the  executive  may  be  reviewed  by  the  court 
under  a  writ  of  habeas  corpus."  In  sucli  a  proceeding  the  court  may  examine 
the  affidavit  or  indictment  on  which  the  charge  is  based.'*  "Whether  he  is  a 
"  fugitive  from  justice "  is  a  question  of  fact  upon  which  the  opinion  of  the 
governor  expressed  in  the  warrant  itself  is,  prima  facie  ewiAejxcQ  \  which,  how- 
ever, may  be  rebutted  under  a  writ  of  habeas  corpus  by  admissions  or  other  con- 
clusive evidence.'^     A  statute,  however,  may  provide  that  the  governor's  decision 


(Mass.)  262,  69  Am.  Dec.  285;  Ex  p.  Swear- 
ingen,  13  S.  C.  74.  "Duly  certified"  or 
"  certified  to  be  in  due  form "  is  equivalent 
to  "  certified  [by  governor]  as  authentic." 
Ex  p.  Stanley,  25  Tex.  App.  372,  8  S.  W. 
645,  8  Am.  St.  Rep.  440;  Ex  p.  Dawson,  83 
Fed.  306,  28  C.  C.  A.  354. 

74.  Slight  misnomer  will  not  invalidate 
warrant.  Matter  of  Serafi'ord,  59  Hun 
(N.  Y.)  320,  12  N.  Y.  Suppl.  943.  Nor  will 
lack  of  seal.  In  re  Baker,  21  Wash.  259,  57 
Pac.  827.  Contra,  Vallad  v.  St.  Louis  County 
Sheriff,  2  Mo.  26. 

For  sufficiency  of  name  in  warrant  see 
Ex  p.  Ackerman,  3  Del.  Co.   (Pa.)   406. 

75.  It  need  not  be  directed  to  any  named 
officer.  Robinson  v.  Flanders,  29  Ind.  10. 
It  may  be  addressed  to  the  sheriff  of  the 
countv  (State  v.  Clough,  71  N.  H.  594,  53 
Atl.  1086,  67  L.  R.  A.  946),  or  to  the  agent 
of  the  demanding  state  (Com.  v.  Hall,  9 
Gray  (Mass.)   262,  69  Am.  Dec.  285. 

76.  Roberts  v.  Reilly,  116  U.  S.  80,  6 
S.  Ct.  291,  29  L.  ed.  544;  Bruce  v.  Rayner, 
124  Fed.  481,  62  C.  C.  A.  501. 

Duty  of  executive  to  whom  requisition  is 
addressed  see  supra,  VIII. 

77.  Whether  a  person  is  substantially 
charged  with  a  crime  by  indictment  or  affi- 
davit duly  certified  is  a  question  of  law,  and 
after  the  issuing  of  a  warrant  is  open  upon 
the  face  of  the  papers  to  judicial  inquiry 
upon  the  application  for  discharge  under  a 
writ  of  habeas  corpus.  Roberts  v.  Reilly, 
116  U.  S.  80,  6  S.  Ct.  291,  29  L.  ed.  544; 
Bruce  v.  Rayner,  124  Fed.  481,  62  C.  C.  A. 
501, 

78.  California. —  Ex  p.  Manchester,  5  Cal. 
237. 

Florida. —  Kurtz  v.  State,  22  Fla.  36,  1 
Am.  St.  Rep.  173.  Compare  Ex  p.  Powell, 
20  Fla.  806. 

Georgia. —  Barranger  v.  Baum,  103  Ga.  465, 
30  S.  E.  524,  68  Am.  St.  Rep.  113. 

Illinois. —  People  v.  Shea,  27  Chic.  Leg.  N. 
214. 

United  States. —  Bruce  v.  Rayner,  124  Fed. 
481,    62  C.   C.   A.   501.     But   compare  In  re 
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Leary,  15  Fed.  Cas.  No.  8,162,  10  Ben.  197, 
dictum. 

See  23  Cent.  Dig.  tit.  "  Extradition,"  §  46. 

Accordingly  a  recital  in  a  warrant  that  a 
requisition  "  is  accompanied  by"  a  copy  of  the 
indictment "  is  not  conclusive,  and  the  pa- 
pers may  be  examined  to  see  whether  a 
copy  did  in  fact  accompany  the  requisition. 
Ex  p.  Hart,  63  Fed.  249,  11  C.  C.  A.  165,  28 
L.  R.  A.  801. 

In  New  York  it  was  once  established  that 
the  finding  of  the  governor  was  final,  and 
that  he  could  not  be  required  to  produce  the 
evidence  on  which  the  warrant  was  issued. 
People  V.  Piukerton,  77  N.  Y.  245;  People  v. 
Reilley,  11  Hun  89;  Leary's  Case,  6  Abb.  N. 
Cas.  43.  It  seems  now  settled  that,  although 
the  governor  may  withhold  the  papers  upon 
which  his  decision  is  based,  that  decision  is 
not  conclusive.  People  v.  Hyatt,  172  N.  Y. 
176,  64  N.  E.  825,  92  Am.  St.  Rep.  706; 
People  V.  Donohue,  84  N.  Y.  438;  People  v. 
Brady,  56  N.  Y.  182;  Soloman's  Case,  f  Abb. 
Pr.  N.  S.  347. 

Comparative  value  of  indictment  and  affi- 
davit.—  A  distinction  has  been  suggested  be- 
tween the  review  of  a  warrant  founded  on  an 
affidavit  and  one  founded  on  an  indictment, 
the  governor's  decision  in  the  latter  case 
being  final  but  in  the  former  prima  facie 
only.  People  v.  Brady,  56  N.  Y.  182;  In  re 
Greenough,  31  Vt.  279. 

79.  "  We  are  of  opinion  that  the  warrant 
of  the  governor  is  but  prima  facie  sufficient 
to  hold  the  accvised,  and  that  it  is  open  to 
him  to  show  by  admissions,  ...  or  by  other 
conclusive  evidence,  that  the  charge  upon 
which  extradition  is  demanded  assumes  the 
absence  of  the  accused  person  from  the 
State."  Hyatt  v.  People,  188  U.  S.  691,  711, 
23  S.  Ct.  456,  47  L.  ed.  657 ;  Bruce  v.  Rayner, 
124  Fed.  481,  62  C.  C.  A.  501 ;  Eaton  v.  West 
Virginia,  91  Fed.  760.  34  C.  C.  A.  68;  In  re 
Bloch,  87  Fed.  981.  See  also  People  v.  Hyatt, 
172  N.  Y.  176,  64  N.  E.  825,  92  Am.  St.  Rep. 
706;  Jackson  v.  Archibald,  12  Ohio  Cir.  Ct. 
155,  5  Ohio  Cir.  Dec.  533;  Com.  v.  Trach,  3 
Pa.  Co.  Ct.  65;  In  re  Tod,  12  S.  D.  386,  81 
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shall  be  final,*"  in  which  case  the  warrant  issued  by  him  will  constitute  conclusive  evi- 
dence of  tlie  right  to  arrest  and  remove  the  fugitive  to  tlie  state  from  which  he  fled. 
C.  Revocation  of  Warrant  For  Arrest.  If  a  warrant  has  been  issued  in  a 
case  in  which  it  should  not  have  been  issued,  the  governor  may  revoke  it  whether 
it  was  issued  by  himself  or  his  predecessor.^^ 

X.  Extradition  of  persons  already  in  Custody  in  the  State  to  Which 

THEY  have  fled. 

a.  On  Criminal  Charge.  If  at  the  time  of  the  demand  the  accused  is  held 
on  a  criminal  charge  in  the  state  where  he  is  a  fugitive,  he  need  not  be  sur- 
'renderod  until  after  the  judgment  of  that  state  is  satisfied.*^  But  the  executive 
of  that  state  may  waive  its  jurisdiction  and  relinquish  the  prisoner.^  Even  if 
custody  of  the  prisoner  has  been  obtained  by  requisition  he  may  be  extradited  to 
another  state  on  tlie  receipt  of  a  requisition  from  that  state.** 

B.  On  Civil  Charge.  That  the  accused  is  already  in  custody  on  a  civil  charge 
in  the  state  to  which  he  has  fled  is  no  excuse  for  a  refusal  by  the  executive  of 
that  state  to  comply  with  the  requisition  of  the  governor  of  another  state.^^ 

XL  Detention  of  fugitives  Pending  demand  For  extradition. 

A  fugitive  from  justice  may  by  comnaon  law  be  arrested  and  detained  by 

i'udicial  proceedings  pending  the  arrival  of  a  demand  from  the  state  from  which 
le  fled.^*     But  he  may  lie  detained  only  for  the  time  within  which  a  requisition 


N.  W.  637,  76  Am.  St.  Eep.  616,  47  L.  R.  A. 
566.  Compare  Whitten  v.  Tomlinson,  160 
U.  S.  231,  16  S.  Ct.  297,  40  L.  ed.  406;  Cook 
V.  Hart,  146  U.  S.  183,  13  S.  Ct.  40,  36  L.  ed. 
934  laffirming.  49  Fed.  833]  ;  Roberts  f. 
Reilly,  116  U.  S.  80,  6  S.  Ct.  291,  29  L.  ed. 
544.  Contra,  State  v.  Sehlemn,  4  Harr. 
(Del.)  577;  State  v.  Buzine,  4  Harr.  (Del.) 
572;  In  re  Greenough,  31  Vt.  279. 

Burden  of  showing  he  is  not  a  fugitive 
rests  on  the  prisoner  when  a  proper  warrant 
has  issued.  State  v.  Justus,  84  Minn.  237, 
87  N.  W.  770,  55  L.  R.  A.  325;  State  v. 
Clough,  71  N.  H.  594,  53  Atl.  1086,  67  L.  R.  A. 
946;  Katyuga  v.  Cosgrove,  67  N.  J.  L.  213, 
50  Atl.  679. 

Evidence  must  be  conclusive,  which  is  in- 
troduced by  the  prisoner  to  refute  the  prima 
facie  case  made  by  executive.  Hayes  v. 
Palmer,  21  App.  Cas.   (D.  C.)   450. 

80.  Davis'  Case,  122  Mass.  324;  Kings- 
bury's Case,  106  Mass.  223. 

81.  Work  V.  Corrington,  34  Ohio  St.  64, 
32  Am.  Rep.  345.  Compare  Wyeth  v.  Rich- 
ardson, 10  Gray  (Mass.)  240.  It  is  a  matter 
of  common  knowledge  that  governors  of  states 
have  been  and  are  in  the  habit  of  recalling 
and  revoking  such  warrants  whenever  they 
become  satisfied  that  they  were  improvidently 
issued.  It  has  become  what  may  be  called 
the  common  law  on  the  subject.  The  ofScer 
who  has  exclusive  power  to  issue  the  warrant 
should  have  the  power  to  remedy  the  wrong 
by  revoking  it.  State  v.  Toole,  69  Minn.  104, 
72  N.  W.  53,  65  Am.  St.  Rep.  553,  38  L.  R.  A. 
224;  In  re  Carroll,  11  Chic.  Leg.  N.  14.  But 
see  contra,  Hosmer  v.  Loveland,  19  Barb. 
(N.  Y.)    111. 

The  revocation  to  be  effective  must  be  is- 
sued before  the  alleged  fugitive  is  taken  from 


the  state.  State  v.  Toole,  69  Minn.  104,  72 
N.  W.  53,  65  Am.  St.  Rep.  553,  38  L.  R.  A. 
224. 

82.  Kansas. —  In  re  Hess,  5  Kan.  App.  763, 
48   Pac.   596. 

Neio  York. —  People  v.  Hagan,  34  Misc.  85, 
69  N.  Y.  Suppl.  475. 

Tennessee. —  State  v.  Allen,  2  Humphr.  258. 

Texas. —  Ex  p.  Hobbs,  32  Tex.  Cr.  312,  22 
S.  W.  1035,  40  Am.  St.  Eep.  782. 

United  States.—  Taylor  v.  Taintor,  16  Wall. 
366,  21  L.  ed.  287. 

See  23  Cent.  Dig.  tit.  "  Extradition,"  §  33. 

83.  Roberts  v.  Reilly,  116  U.  S.  80,  6 
S.  Ct.  291,  29  L.  ed.  544  (here  the  accused 
had  committed  a  crime  against  the  state  to 
which  he  had  fled,  but  was  not  under  arrest)  ; 
In  re  Hess,  5  Kan.  App.  763,  48  Pac.  596; 
People  r.  Hagan,  34  Misc.  (N.  Y.)  85,  69 
N.  Y.  Suppl.  475. 

Bail  is  discharged  if  the  prisoner  is  relin- 
quished to  be  extradited  to  another  state, 
^tate  V.  Allen,  2  Humphr.   (Tenn.)   258. 

Because  he  owes  a  sentence  to  the  state 
where  he  is,  the  accused  cannot  escape  extra- 
dition. People  V.  Hagan,  34  Misc.  (N.  Y.) 
85,  69  N.  Y.  Suppl.  475. 

84.  Hackney  v.  Welsh,  107  Ind.  253,  8  N.  E. 
141,  57  Am.  Rep.  101. 

85.  In  re  Rosenblat,  51  Cal.  285.  Contra, 
In  re  Troutman,  24  N.  J.  L.  634;  Matter  of 
Briscoe,  51  How.  Pr.  (N.  Y.)  422,  by  stat- 
ute. And  compare  In  re  Harriott,  18  R.  I. 
12,  25  Atl.  349,  subject  discussed,  not  de- 
cided. 

86.  Alabama. —  Morrell  v.  Quarles,  35  Ala. 
544. 

Delaware. —  State  v.  Buzine,  4  Harr.  572. 
Georgia. —  State  v.  Loper,  Ga.  Dec.  Pt.  II, 
33;  State  v.  Howell,  R.  M.  Charlt.  120. 
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might  reasonably  arrive."  If  the  fugitive  happens  to  be  an  escaping  felon  he 
may  be  arrested  by  a  private  citizen  without  a  warrant  and  afterward  detained  by 
order  of  court.^  This  right  of  detention  is  now  generally  dealt  witli  by  statute.^' 
Although  bail  may  not  be  given  for  a  prisoner  held  under  a  requisition,  a  statute 
may  provide  for  bail  of  the  accused  pending  the  arrival  of  a  requisition.'" 

XII.    BAIL.«i 

A  person  who  is  arrested  as  a  fugitive  from  justice  on  the  warrant  of  the 
executive  must  be  securely  held.  He  is  therefore  not  entitled  to  bail.'^  If 
while  on  bail  for  another  offense  he  is  given  up  on  extradition  proceedings  to  the 
agent  of  another  state  his  bail  is  discharged ,''  but  if  while  on  bail  foi'  a  crime 
he  goes  to  another  state  and  is  there  arrested  on  extradition  proceedings  from  a 
third  state  his  bail  is  forfeited.'* 


XIII.    REARREST  AFTER  DISCHARGE. 

If  an  alleged  fugitive  has  been  discharged  from  arrest  through  habeas  corpus 
proceedings,  after  a  trial  on  the  merits,  he  may,  if  rearrested  for  extradition  for 


Indiana. —  Hackney  v.  Welch,  107  Ind.  253, 
8  N.  E.  141,  57  Am.  Eep.  101. 

New  Jersey. —  In  re  Fetter,  23  N.  J.  L.  311, 
57  Am.  Dec.  382. 

Weio  York. —  Ex  p.  Smith,  5  Cow.  273; 
People  V.  Schenck,  2  Johns.  479;  Matter  of 
Goodhue,  1  Wheel.  Cr.  427.  But  see  People 
V.  Wright,  2  Cai.  213. 

Ohio.— 'Rest  v.  Smith,  2  Handy  193,  12 
Ohio  Dee.    (Reprint)    398. 

Pennsylvania. —  Simmons  v.  Com.,  5  Binn. 
617;  Com.  v.  Rhodes,  8  Pa.  Dist.  732;  Com. 
V.  Wilson,  1  Phila.  80.  Compare  In  re  Dows, 
18  Pa.  St.  37;  Com.  v.  Deacon,  10  Serg.  &  R. 
125. 

South  Carolina. —  State  v.  Anderson,  1  Hill 
327. 

Utah. —  Ea;  p.  Romanes,  1  Utah  23. 

See  23  Cent.  Dig.  tit.  "  Extradition,"  §  34. 

"  The  denial  of  the  power  to  arrest  and  de- 
tain an  offender  until  the  demand  for  his 
surrender  be  actually  made,  would,  it  is 
manifest,  render  the  provision  of  the  con- 
stitution well  nigh  nugatory.  If  a  person 
icommittjng  murder,  robbery,  or  other  high 
crime  in  one  state,  may,  by  crossing  a  river, 
^3T  an  imaginary  line,  avoid  arrest  or  deten- 
tion until  an  executive  requisition  and  order 
for  his  surrender  may  be  obtained,  the  exe- 
cution of  the  criminal  law  would  be  im- 
potent indeed.  Sound  public  policy,  good 
faith,  a  fulfilment  of  the  requirements  of  the 
constitution,  all  require  that  tlje  arrest  and 
detention  be  made  of  the  offender,  wherever 
he  may  be  found,  preparatory  to  a  demand 
and  surrender."  In  re  Fetter,  23  N.  J.  L. 
311,  317,  57  Am.  Dec.  382. 

In  Pennsylvania  he  may  be  arrested  on  a 
magistrate's  warrant.  It  is  not  necessary 
that  it  be  a  judge  of  a  court  of  record.  Com. 
V.  Rhodes,  8  Pa.  Dist.  732. 

87.  Delaware. —  State  v.  Buzine,  4  Harr. 
572. 

Georgia. —  State  v.  Loper,  Ga.  Dec.  Pt.  II, 
33. 
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New  York. —  People  v.  Schenck,  2  Johns. 
479. 

Ohio.—  Rea  v.  Smith,  2  Handy  193,  12  Ohio 
Dec.  (Reprint)  398. 

Utah. — -Ex  p.  Romanes,  1  Utah  23. 

See  23  Cent.  Dig.  tit.  "  Extradition,"  §  34. 

88.  State  v.  Anderson,  1  Hill   (S.  C.)   327. 

89.  Ex  p.  Cubreth,  49  Cal.  435 ;  Ex  p.  Lor- 
raine, 16  Nev.  63. 

For  interpretation  of  state  statutes  see  the 
following  cases: 

California. —  Ex  p.  Bosenblat,  51  Cal.  285; 
Ex  p.  White,  49  Cal.  433. 

Georgia. —  Lavina  v.  State,  63  Ga.  513. 

7oM)a.— State  v.  Huflford,  28  Iowa  391. 

Missouri. —  State  v.  Swope,  72  Mo.  399. 

Nebraska. —  Forbes  v.  Hicks,  27  Nebr.  Ill, 
42  N.  W.  898;  Smith  v.  State,  21  Nebr.  552, 
32  N.  W.  594. 

New  York. —  People  v.  City  Prison,  83 
N.  Y.  App.  Div.  456,  82  N.  Y.  Suppl.  439; 
Matter  of  Heyward,  1  Sandf.  701  [citing 
Ex  p.  Smith,  22  Fed.  Cas.  No.  12,968,  3  Mc- 
Lean 121.  See  also  Matter  of  Rutter,  7  Abb. 
Pr.  N.  S.  67;  Matter  of  Leland,  7  Abb.  Pr. 
N.  S.  64. 

North  Carolina. —  Complaint  must  be  be- 
fore two  justices.  Price  v.  Graham,  48  N.  C. 
545.    And  see  State  v.  Shelton,  79  N.  C.  605. 

United  States. —  Ex  p.  McKean,  16  Fed. 
Cas.  No.  8,848,  3  Hughes  23. 

90.  State  v.  Hufford,  23  Iowa  579. 

91.  Bail  generally  see  Bail. 

92.  "The  right  of  bail  guaranteed  by  the 
Bill  of  Rights  does  not  obtain  in  extradition 
cases  originating  under  that  clause  of  the 
United  States  Constitution  which  requires 
the  rendition  of  fugitives  from  justice." 
Ex  p.  Erwin,  7  Tex.  App.  288.  See  also 
Ex  p.  Hobbs.  32  Tex.  Cr.  312,  22  S.  W.  1035, 
40  Am.  St.  Rep.  782;  In  re  Foye,  21  Wash. 
250,  57  Pac.  825. 

93.  State  r.  Allen,  2  Humphr.  (Tenn.) 
258. 

94.  Taylor  v.  Taintor,  16  Wall.  (U.  S.) 
366,  21  L.  ed.  287. 
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the  same  offense,  plead  res  judicata.^  But  if  his  discharge  was  by  a  decree 
which  was  a  nullity,'^  or  was  on  the  technical  ground  of  inadequate  requisition 
papers,*^  he  may  be  rearrested  after  the  papers  have  been  perfected. 

XIV.  Agents  to  receive  persons  surrendered. 

The  United  States  statute  infers  that  the  agent  to  receive  a  fugitive  should  be 
appointed  by  the  governor  of  the  demanding  state/^  and  in  practice  he  is  so 
appointed.  Although  his  authority  is  derived  from  the  laws  of  the  United 
States,  he  is  an  officer  of  the  state  whose  governor  appoints  him.'^  Thus  the 
right  by  which  he  holds  a  fugitive  may  be  inquired  into  by  a  state  court.''  But 
he  is  subject  to  federal  courts  if  he  exceeds  the  authority  given  him  by  United 
States  statutes.^  His  duty  is  to  conduct  the  fugitive  to  the  governor  of  the 
demanding  state,  and  if  he  does  this  without  unreasonable  delay  he  is  not  liable 
to  an  action  for  false  imprisonment,^  even  if  his  feelings  toward  the  prisoner  are 
in  fact  malicious.* 

XV.  COSTS  AND  Expenses.^ 

All  costs  incurred  in  apprehending,  securing,  and  transmitting  a  fugitive  by 
the  terms  of  the  statute  must  be  paid  by  the  demanding  state.* 

XVI.  Immunity  of  persons  Surrendered  from  prosecution  for  another 

OFFENSE. 
Although  there  has  long  been  a  conflict  in  the  decisions  of  courts  of  the  sev- 
eral states,  it  is  now  generally  accepted  that  a  fugitive  from  justice,  surrendered  by 
one  state  upon  the  demand  of  another,  is  not  protected  from  prosecution  for 
offenses  other  than  that  for  which  he  was  surrendered  but  may  be  tried  for  any 
crimes  committed  in  the  demanding  state  either  before  or  after  extradition.' 


95.  In  re  White,  45  Fed.  237. 

96.  In  re  Burke,  4  Fed.  Cas.  No.  2,158. 

97.  Requisition  alleged  "  burglary "  when 
it  should  have  alleged  "grand  larceny."  In 
re  White,  45  Fed.  237. 

Void  warrant. —  If  two  warrants  for  extra- 
dition are  issued  and  one  is  void,  a  fugitive 
may  be  rearrested  on  the  valid  warrant.  Com. 
V.  Hall,  9  Gray  (Mass.)  262,  69  Am.  Dec. 
285. 

98.  U.  S.  Rev.  St.  (1878)  §§  5278,  5279 
[U.  S.  Comp.  St.  (1901)  p.  3597]. 

99.  In  re  Mohr,  73  Ala.  503,  49  Am.  Rep. 
63;  Robb  V.  Connolly,  111  U.  S.  624,  4  S.  Ct. 
644,  28  L.  ed.  542. 

His  authority  to  hold  a  fugitive  is  prima 
facie  proved  by  a  precept  from  the  governor 
who  appoints  him.  Com.  v.  Hall,  9  Gray 
(Mass.)  262,  69  Am.  Dec.  285. 

Scope  of  agency. —  His  acts  in  declining  to 
demand  a  fugitive  or  withdrawing  a  requisi- 
tion will  be  presumed  to  be  under  instruc- 
tions from  his  principal.  In  re  Troutman,  24 
N.  J.  L.  634. 

1.  Robb  V.  Connolly,  111  U.  S.  624,  4  S.  Ct. 
544,  28  L.  ed.  542. 

3.  In  re  Bull,  4  Fed.  Cas.  No.  2,119,  4 
Dill.  323;  In  re  Burke,  4  Fed.  Cas.  No.  2,158. 

3.  Pettus  V.  State,  42  Ga.  358.  Telling 
fugitive  that  payment  of  a  debt  might  stop 
extradition  is  not  necessarily  abuse  of  office. 
In  re  Burke,  4  Fed.  Cas.  No.  2,158. 

4.  In  re  Titus,  23  Fed.  Cas.  No.  14,062,  8 
Ben.  411. 

Liability  of   agent. —  If  a  fugitive  is  ar- 
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rested  but  the  warrant  bears  another  name 
the  agent  is  a  trespasser.  Johnston  v.  Riley, 
13  Ga.  97. 

5.  Costs  generally  see  Costs. 

6.  U.  S.  Rev.  St.  (1878)  §§  5278,  5279 
[U.  S.  Comp.  St.  (1901)  p.  3597]. 

The  several  states  have  by  statutes  fixed ' 
the  costs  and  limited  the  expenses  which 
their  agents  may  incur.  Kroutinger  v.  Board 
of  Examiners,  8  Ida.  463,  69  Pac.  279;  Wil- 
son V.  Bradley,  105  Ky.  52,  48  S.  W.  166, 
1088,  20  Ky.  L.  Rep.  1118;  Booker  v.  Steven- 
son, 8  Bush  (Ky.)  39;  State  v.  Allen,  180 
Mo.  27,  79  S.  W.  164;  Steckman  v.  Bedford 
County,  84  Pa.  St.  317;  Andrus  v.  Warren 
County,  32  Pa.  St.  540;  Douthett  v.  Law- 
rence County,  16  Pa.  Co.  Ct.  406;  Bose  v. 
York  County,  11  York  Leg.  Rec.   (Pa.)   77. 

7.  Alabama. —  Carr  v.  State,  104  Ala.  4,  16 
So.  150. 

Georgia. —  Lascelles  v.  State,  90  Ga.  347, 
16  S.  E.  945,  35  Am.  St.  Rep.  216. 

Iowa. —  State  v.  Kealy,  89  Iowa  94,  56 
N.  W.  283;  State  v.  Ross,  21  Iowa  467. 

Massachusetts. —  Com.  v.  Wright,  158  Mass. 
149,  33  N.  E.  82,  35  Am.  St.  Rep.  475,  19 
L.  R.  A.  206. 

Missouri. —  State  v.  WalkeT,  119  Mo.  467, 
24  S.  W.  1011. 

'Nebraska. —  Petry  v.  Leidigh,  47  Nebr.  126, 
66  N.  W.  308. 

TSlew  York. —  People  v.  Cross,  135  N.  Y. 
536,  32  N.  E.  246,  31  Am.  St.  Rep.  850;  Mat- 
ter of  Noyes,  17  Alb.  L.  J.  407. 

Texas. —  Ham  v.  State,  4  Tex.  App.  645. 
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Therefore,  although  he  be  tried  for  a  difEerent  offense  against  his  objection,  no 
right,  privilege,  or  immunity  secured  to  him  by  the  laws  and  constitution  of  the 
United  States  is  thereby  denied.*  But  in  those  states  which  will  not  permit  a 
fugitive  to  be  held  on  civil  process  when  jurisdiction  of  his  person  is  gained 
through  extradition  proceedings,  the  offense  for  which  he  is  held  must  be  an 
indictable  one.'  If  a  fugitive  is  surrendered,  tried,  and  convicted,  he  may  be 
extradited  to  a  third  state  without  an  opportunity  to  leave  after  serving  his 
sentence.^" 

XVII.  IMMUNITY  OF  PERSONS  SURRENDERED  FROM  CIVIL  PROCESS. 

As  the  federal  law  neither  expressly  nor  by  implication  protects  the  accused 
from  prosecution  for  crimes  other  than  that  for  which  he  was  brought  back  to 
the  state,  it  should  not  be  construed  as  affording  exemption  to  him  from  being 
subject  to  civil  suits."    The  courts  of  several  states  have  decided,  however,  that 


Wisconsin. —  State  v.  Stewart,  60  Wis.  587, 
19  N.  W.  429,  50  Am.  Eep.  388. 

United  States. —  Lascelles  v.  Georgia,  148 
U.  S.  537,  13  S.  Ct.  687,  37  L.  ed.  549. 

See  23  Cent.  Dig.  tit.  "Extradition,"  §  52. 

8.  Colorado. —  Williams  v.  Weber,  1  Colo. 
App.  191,  28  Pac.  21. 

Massachusetts. —  Com.  v.  Wright,  158  Mass. 
149,  33  N.  E.  82,  35  Am.  St.  Eep.  475,  19 
L.  E.  A.  206. 

Missouri. —  State  v.  Walker.  119  Mo.  467, 
24  S.  W.  1011;  State  v.  Patterson,  116  Mo. 
505,  22  S.  W.  696. 

North  Carolina. —  State  v.  Glover,  112 
N.  C.  896,  17  S.  E.  525. 

United  States. —  Lascelles  v.  Georgia,  148 
U.  S.  537,  13  S.  Ct.  687,  37  L.  ed.  549. 

See  23  Cent.  Dig.  tit.  "  Extradition,"  §  52. 

Extent  and  limit  of  rule. —  Certain  states 
have  protected  him  from  prosecution  for  any 
offense  other  than  that  for  which  he  was  ex- 
tradited before  he  has  had  »  reasonable  op- 
portunity to  leave  the  state.  State  v.  Mc- 
Naspy,  58  Kan.  691,  50  Pac.  895,  38  L.  E.  A. 
756;  State  v.  Hall,  40  Kan.  338,  19  Pac.  918, 
10  Am.  St.  Eep.  200;  State  V.  Simmons,  39 
Kan.  262,  18  Pac.  177,  semUe.  But  see  State 
V.  Dunn,  66  Kan.  483,  71  Pac.  811,  where 
defendant  was  not  protected  when  the  differ- 
ent offenses  constituted  one  course  of  crime. 
Compare  State  v.  Meade,  56  Kan.  690,  44 
Pac.  619  (two  offenses  held  suflBciently  simi- 
lar to  hold  prisoner)  ;  Matter  of  Cannon,  47 
Mich.  481,  11  N.  W.  280;  Ex  p.  McKnight, 
48  Ohio  St.  558,  28  N.  E.  1034,  14  L.  E.  A. 
128  (deciding  on  habeas  corpus  after  trial 
that  court  had  no  jurisdiction  to  have 
tried  prisoner  for  any  offense  other  than 
that  for  which  he  was  extradited ) .  And  see 
In  re  Brophy,  4  Ohio  S.  &  C.  PI.  Dec.  391, 
2  Ohio  N.  P.  230;  Ex  p.  McKnight,  4  Ohio 
S.  &  C.  PI.  Dec.  284,  3  Ohio  N.  P.  255.  Even 
if  a  narrower  view  is  adopted,  the  prisoner 
could  be  tried  for  the  lesser  crime  included 
in  that  for  which  he  was  extradited  (State 
V.  Walker,  119  Mo.  467,  24  S.  W.  1011,  sem- 
Ue;  Com.  v.  Johnston,  2  Pa.  Dist.  673,  12 
Pa.  Co.  Ct.  263)  ;  and  in  some  states  for 
different   crimes    growing   out    of   the   same 
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transaction  (Musgrave  v.  State,  133  Ind. 
297,  32  N.  B.  885;  Waterman  v.  State,  116 
Ind.  51,  18  N.  E.  63;  Harland  v.  Territory, 
3  Wash.  Terr.  131,  13  Pac.  453).  So  if  he 
returns  voluntarily,  knowing  that  if  he  re- 
sists he  will  be  extradited,  he  will  not  be 
protected  from  arrest  on  a  second  charge. 
State  V.  McNaspy,  supra.  Under  the  nar- 
rower rule  the  fugitive  had  only  reasonable 
time  to  leave  the  state  (Ex  p.  McNight, 
supra,  twelve  days  sufficient),  and  was  not 
protected  if  he  lost  his  opportunity  by  his 
own  fault  (In  re  Fitton,  55  Fed.  271). 

Federal  courts. —  It  was  formerly  the  rul- 
ing of  federal  courts  that  a  fugitive  was  en- 
titled to  be  released  by  habeas  corpus  if  he 
were  tried  for  a  crime  other  than  that  for 
which  he  was  extradited,  without  an  oppor- 
tunity to  leave.  In  re  Feitton,  45  Fed.  471. 
But  these  decisions  have  been  overruled.  Las- 
celles V.  Georgia,  148  U.  S.  537,  13  S.  a.  687, 
37  L.  ed.  549. 

9.  Matter  of  Cannon,  47  Mich.  481,  11 
N.  W.  280. 

10.  The  governor  was  under  no  duty  to 
return  him  to  New  York  or  guarantee  him 
a  safe  return^  when  he  was  discharged  from 
the  proceedings  under  which  he  was  brought 
here.  By  what  rule  of  laWj  if  he  was  here 
as  a  fugitive,  he  could  be  exempt  from  such 
process  I  confess  myself  unable  to  under- 
stand. People  V.  Sennott,  20  Alb.  L.  J.  230. 
And  compare  Hackney  v.  Welsh,  107  Ind. 
253,  8  N.  E.  141,  57  Am.  Eep.  101.  But 
see  contra,  In  re  Hope,  10  N.  Y.  Suppl.  28. 
7  N.  Y.  Cr.  406,  dictum. 

11.  Eeid  V.  Ham,  54  Minn.  305,  56  N.  W. 
35,  40  Am.  St.  Eep.  333,  21  L.  E.  A.  232; 
In  re  Walker,  61  Nebr.  803,  86  N.  W. 
510;    Browning    v.    Abrams,    51    How.    Pr. 

(N.  Y.)    172;   Williams  v.  Bacon,   10  Wend. 

(N.   Y.)    636;    Com.  v.   Daniel,  4  Pa.  L.  J. 

Eep.  49.  But  see  Pavona  v.  De  Jorio,  23  Pa. 
Co.  Ct.  382. 

He  is  therefore  not  entitled  to  ezemptien 
from  service  for  a  reasonable  time  to  return 
to  the  state  from  which  he  was  brought  by 
requisition.  In  re  Walker,  61  Nebr.  803, 
86  N.  W.  510. 
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service  in  a  civil  suit  obtained  by  the  surrender  of  the  fugitive  was  void.^'  If 
the  requisition  was  issued  in  order  to  obtain  jurisdiction  of  the  accused  in  a  civil 
suit  process  procured  by  the  fraud  would  be  void.*'  Of  course,  if  it  were  known 
before  his  surrender  that  the  requisition  was  issued  in  order  to  subject  him  to  a 
civil  suit,  the  governor  who  received  it  would  have  no  authority  to  issue  a  war- 
rant for  his  arrest.** 


XVIII.  RIGHTS  OF  PERSONS  ILLEGALLY  BROUGHT  INTO  JURISDICTION. 

It  is  not  a  cause  for  exemption  from  prosecution  for  a  crime  that  the  accused 
was  illegally  arrested  in  another  state  and  unlawfully  brought  within  the  juris- 
diction of  the  state  against  which  he  offended.*'  He  is  not  protected  from  prose- 
cution even  if  he  is  kidnapped  in  the  other  state  and  brought  into  the  state  with- 
out a  semblance  of  right.*^  It  follows  therefore  that  he  is  not  wronged  by  being 
subjected  to  its  jurisdiction,  although  the  requisition  proceedings  were  not  strictly 
legal."  As  the  state  to  which  a  person  has  been  illegally  brought  may  hold  him 
to  answer  for  his  offenses  against  it,  it  may  arrest  and  surrender  him  on  extra- 
dition proceedings  to  answer  for  his  offenses  against  another  state.*'  The  state 
from  which  he  was  wrongfully  taken  has  no  redress  except  to  demand  the  extra- 
dition of  the  abductors  that  they  in  turn  may  be  prosecuted  by  it.*' 

XIX.  Examination  and  review  of  proceedings  by  courts. 

A.  In  General — l.  Federal  Courts.  A  fugitive  arrested  on  extradition 
proceedings  is  held  under  authority  derived  from  the  constitution  and  laws  of  the 
United  States.  He  is  therefore  entitled  by  a  writ  of  habeas  corpus  to  demand 
the  judgment  of  the  United  States  courts  on  the  lawfulness  of  his  arrest  and 
imprisonment.*'     The  court  should  be  clearly  satisfied  that  an  error  has  been  com- 


12.  Compton  v.  Wilder,  40  Ohio  St.  130; 
Deuber  Watch  Co.  v.  Dalzell,  10  Ohio  Dec. 
(Reprint)  227,  19  Cine.  L.  Bui.  269;  Mole- 
tor  V.  Sinnen,  76  Wis.  308,  44  N.  W.  1099, 
20  Am.  St.  Rep.  71,  7  L.  R.  A.  817.  And 
compare  Murray  v.  Wilcox,  122  Iowa  188, 
97  N.  W.  1087,  101  Am.  St.  R«p.  263,  64 
L.  R.  A.  534;  White  v.  Marshall,  23  Ohio 
Cir.  Ct.  376,  by  statute. 

13.  Slade  V.  Joseph,  5  Daly  (N.  Y.)  187: 
Underwood  v.  Fetter,  6  N.  Y.  Leg.  Obs.  66. 
See  ajso  Browning  v.  Abrams,  51  How.  Pr. 
(N.  Y.)  172  (semble)  ;  Williams  v.  Bacon, 
10  Wend.    (N.  Y.)    636. 

14.  Ex  p.  Slauson,  73  Fed.  666. 

15.  "As  to  the  removal  from  the  State  of 
the  fugitive  from  justice  in  a  way  other  than 
that  which  is  provided  by  the  second  section 
of  the  fourth  article!  of  the  Constitution 
...  it  is  not  perceived  how  that  fact  can 
aflfect  his  detention  upon  a  warrant  for  the 
commission  of  a  crime  within  the  State  to 
which  he  is  carried.  The  jurisdiction  of  the 
court  in  which  the  indictment  is  found  is  not 
impaired  by  the  manner  in  which  the  accused 
is  brought  before  it."  Mahon  v.  Justice,  127 
U.  S.  700,  707,  8  S.  Ct.  1204,  32  L.  ed.  283. 
To  the  same  effect  see  State  v,  Ross,  21  Iowa 
467;  In  re  Dows,  18  Pa.  St.  37;  State  v. 
Smith,  1  Bailey  (S.  C.)  283,  19  Am.  Dec. 
679;  Brookin  V.  State,  26  Tex.  App.  121, 
9  S.  W.  735;  Ker  v.  Illinois,  119  U.  S.  436, 
7  S.  Ct.  225,  30  L.  ed.  421.  But  see  contra. 
In  re  Robinson,  29  Nebr.  135,  45  N.  W.  267, 
26  Am.  St.  Rep.  378,  8  L.  R.  A.  398. 


16.  State  V.  Smith,  1  Bailey   (S.  C.)   283, 

19  Am.  Dec.   679. 

17.  Ex  p.  Barker,  87  Ala.  4,  6  So.  7,  13  Am. 
St.  Rep.  17  (where  defendant  was  not  prop- 
erly "  charged  with  crime  ")  ;  State  v.  Justus, 
84  Minn.  237,  87  N.  W.  770,  55  L.  R.  A. 
325  (where  accused  was  detained  without 
authority  pending  arrival  of  requisition)  ; 
Eic  p.  Baker,  43  Tex.  Cr.  281,  65  S.  W.  91, 
96  Am.  St.  Rep.  871  (where  the  affidavit  ac- 
companying the  requisition  was  insufficient). 

Arrest  improper  see  New  Jersey  v.  Noyes, 
18  Fed.  Cas.  No.  10.164. 

18.  En  p.  Brown,  28  Fed.  653. 

19.  Mahon  v.  Justice,  127  U.  S.  700,  8 
S.  Ct.  1204,  32  L.  ed.  283. 

Comity. —  If  the  governor  of  the  state  from 
which  a  fugitive  has  been  taken  by  artifice 
or  force  demands  such  fugitive's  release,  the 
court  of  the  state  to  which  he  is  taken  ought 
in  comity  to  discharge  him.  Norton's  Case, 
15  Wkly.  Notes  Cas.  (Pa.)  395,  6  Cr.  L.  Mag. 
245.  And  compare  Ex  p.  Barker,  87  Ala.  4, 
6  So.  7,  13  Am.  St.  Rep.  17. 

20.  Roberts  v.  Reilly,  116  U.  S.  80,  6  S.  Ct. 
291,  29  L.  ed.  544  [affirming  24  Fed.  132] ; 
Ex  p.  Brown,   28   Fed.  653 ;   Ex  p.  Morgan, 

20  Fed.  298 ;  Ex  p.  Robb,  19  Fed.  26,  9  Sawy. 
568;  In  re  Doo  Woon,  18  Fed.  898,  9  Sawy. 

■417;  Ex  p.  McKean,  16  Fed.  Cas.  No.  8,848, 
3  Hughes  23;  Ex  p.  Smith,  22  Fed.  Cas.  No. 
12,968,  3  McLean  121. 

Effect  of  judgment  of  state  court. —  He  is 
not  deprived  of  its  protection  even  if  a 
state  court  has  acted  on  this  federal  ques- 
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mitted  by  the  executive  who  has  caused  the  fugitive's  arrest  before  setting  his  act 
aside,''  exercising  its  power  to  interfere  with  the  utmost  caution  and  only  in  cases 
of  emergency.^  A  court  has  no  jurisdiction  to  pass  upon  the  question  whether 
the  accused  is  guilty  of  the  crime  of  which  he  is  charged,  or  go  into  disputed 
questions  of  fact.^  The  court  may  not  consider  therefore  whether  the  statute 
under  which  he  is  indicted  in  the  demanding  state  is  constitutional.'^ 

2.  State  Courts.  Although  a  fugitive  is  restrained  under  authority  derived 
from  the  constitution  of  the  United  States,  he  is  not  in  the  custody  of  or  under 
restraint  by  an  officer  of  the  United  States  and  therefore  state  courts  have  con- 
current jurisdiction  with  federal  courts  to  determine  by  writ  of  habeas  corpus 
the  validity  of  his  imprisonment.^  State  courts  have  repeatedly  declared  that 
they  have  this  concurrent  jurisdiction.^*  Some  states  have  by  statute  delegated 
the  duties  of  the  executive  in  determining  the  validity  of  a  requisition  to  the  state 
courts,^  and  in  such  a  case  that  state  court  may  not  consider  the  guilt  or  innocence 
of  the  accused.^  State  courts  like  federal  courts,  although  they  may  look  into 
the  papers  before  the  governor  and  determine  whether  upon  their  face  a  crime 
was  charged,  cannot  go  further  and  determine  the  question  of  the  accused's  guilt.'*' 

B.  Identity  of  Prisoner.  The  question  of  the  identity  of  the  person 
arrested  with  the  fugitive  demanded  is  open  to  state  and  federal  courts  on 
habeas  corpus.^ 

EXTRADOTAL  PROPERTY.     See  Husband  and  Wife. 

Extrahazardous.     See  Fiee  Insurance  ;  and  the  particular  insurance  titles. 


tion,  although  such  a  court's  judgment  is 
entitled  to  great  respect  and  is  strongly 
advisory.    In  re  Roberts,  24  Fed.  132. 

A  federal  court  will  not,  however,  on  habeas 
corpus  after  defendant  has  been  convicted 
in  a  state  court,  review  questions  touching 
the  legality  of  his  extradition  on  the  basis 
of  facts  alleged  to  have  been  presented  to 
the  state  court  at  the  trial.  Eaton  v.  West 
Virginia,  91  Fed.  760,  34  C.  C.  A.  68. 

21.  Esc  p.  Brown,  28  Fed.  653.  And  com- 
pare Whitten  v.  Tomlinson,  160  U.  S.  231, 
16  S.  Ct.  297,  40  L.  ed.  406,  Mr.  Justice  Gray 
delivering  the  opinion  of  the  court. 

22.  In  re  Strauss,  126  Fed.  327,  63  C.  C.  A. 
99.  It  will  not  discharge  a  prisoner  if  no 
right,  privilege,  or  immunity  secured  by  the 
constitution  will  be  violated  by  remanding 
him.  Ex  p.  Dawson,  83  Fed.  306,  28  C.  C.  A. 
354. 

Whether  prosecution  was  instigated  by 
malice  is  for  the  courts  of  the  demanding 
state  and  is  a  question  into  which  a  federal 
court  on  habeas  corpus  has  no  right  to  in- 
quire.    In  re  Bloeh,  87  Fed.  981 . 

23.  In  re  Strauss,  126  Fed.  327,  63  C.  C.  A. 
99 ;  Bruce  v.  Rayner,  124  Fed.  481,  62  C.  C.  A. 
501 ;  Eoc  p.  Dawson,  83  Fed.  306,  28  C.  C.  A. 
354.  It  will  not  consider  whether  facts 
stated  in  the  affidavit  constitute '  the  crime 
alleged.     Ex  p.  Hart,  59  Fed.   894. 

In  the  absence  of  conflicting  testimony,  the 
federal  court  will  not  consider  whether  the 
evidence  on  which  the  executive  issued  his 
warrant  ought  to  have  been  satisfactory  to 
him.  Jackson  v.  Archibald,  12  Ohio  Cir.  Ct. 
155,  5  Ohio  Cir.  Dec.  533. 

24.  Pearce  v.  Texas,  155  U.  S.  311,  15 
S.  Ot.  116,  39  L.  ed.  164  [affirming  32  Tex. 
Cr.  301,  23  S.  W.  15].     Compare  Barranger 
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V.  Baum,  103  Ga.  465,  30  S.  E.  524,  68  Am. 
St.  Rep.  113. 

25.  Roberts  v.  Reilly,  116  U.  S.  80,  6  S.  Ct. 
291,  29  L.  ed.  544;  Robb  v.  Connolly,  111 
U.  S.  624,  4  S.  Ct.  544,  28  L.  ed.  542 ;  Bruce 
V.  Rayner,  124  Fed.  481,  62  C.  C.  A.  501; 
Ex  p.  Hart,  63  Fed.  249,  11  C.  C.  A.  165, 
28  L.  R.  A.  801. 

Court  passes  on  the  validity  of  extradition 
proceedings  as  of  the  time  of  the  arrest,  and 
an  unjustified  arrest  cannot  be  remedied  by 
a  subsequent  issue  of  the  proper  papers. 
In  re  Knowlton,  5  Cr.  L.  Mag.  250. 

26.  In  re  Mohr,  73  Ala.  503,  49  Am.  Rep. 
63 ;  Hartman  v.  Aveline,  63  Ind.  344,  30  Am. 
Rep.  217  (statute)  ;  People  v.  City  Prison, 
3  N.  Y.  Cr.  370;  Com.  v.  Traeh,  3  Pa.  Co. 
Ct.  15. 

For  questions  as  to  Ohio  practice  see  Shel- 
don V.  McKnight,  34  Ohio  St.  316. 

Under  Ind.  Acts  (1867),  p.  126,  "to  regu- 
late the  arrest  and  surrender  of  fugitives 
from  justice,"  the  state  has  no  appeal  from 
the  decision  of  the  trial  court.  State  v. 
Morgan,  31   Ind.  66. 

27.  See  72  Ohio  Laws  79. 

28.  Barranger  v.  Baum,  103  Ga.  465,  30 
S.  E.  524,  68  Am.  St.  Rep.  113;  Wilcox  v. 
Nolze,  34  Ohio  St.  520  (semhle)  ;  Ex  p.  Van 
Vleck,  3  Cine.  L.  Bui.  763,  6  Ohio  Dec.  (Re- 
print) 636,  7  Am.  L.  Rec.  275.  Compare 
People  V.  City  Prison,  3  N.  Y.  Cr.  370.  On 
appeal  the  regularity  of  proceedings  in  the 
lower  court  is  the  only  matter  to  be  con- 
sidered. Thatcher's  Requisition,  18  Pa. 
Super.  Ct.  533. 

29.  In  re  Palmer,  (Mich.  1904)  100  N.  W. 
996. 

30.  People  v.  Byrnes,  33  Hun  (N.  Y.)  98; 
People  V.  City  Prison,  3  N.  Y.  Cr.  370 ;  State 
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Extrajudicial.  Something  which  is  done  without  judicial  proceedings.' 
(Extrajudicial :  Admission  or  Declaration,  see  Evidence.  Confession,  see  Ceim- 
lUAL  Law.  Judgment  or  Opinion,  see  Appeal  and  Ekkoe  ;  Couets  ;  Dictum. 
Oath,  see  Oaths  and  Affiemations.) 

Extra  judicium.    Out  of  court.* 

EXTRA  LEGEM  POSITUS  EST  CIVILITER  MORTUUS.  A  maxim  meaning 
"  One  who  is  put  out  of  the  law  [i.  e.  outlawed]  is  civilly  dead."  ^ 

EXTRANEUS  EST  SUBDITUS  QUI  EXTRA  TERRAM,  I.  E.  POTESTATEM  REGIS, 
NATUS  EST.  A  maxim  meaning  "  A  foreigner  is  one  who  is  born  out  of  the 
territory,  that  is,  the  government  of  the  king."  * 

Extraordinary.'  Beyond  or  out  of  the  common  order  or  rule  ;  not  usual, 
regular  or  of  a  customary  kind ;  not  ordinary  ; '  above  ordinary  ;  so  in  an  eminent 
degree ;  "^  outside  of  the  ordinary,  not  greater  or  less ; '  exceeding  the  common 
degree  or  measure ;  ^  remarkable,  uncommon ;  ^^  rare ; "  wonderf  ul.^^    It  does  not 


V.  Daniels,  6  Pa.  L.  J.  417  note;  In  re  Green- 
ough,  31  Vt.  279;  In  re  Leary,  15  Fed.  Cas. 
No.  8,162,  10  Ben.  197. 

It  cannot  be  raised  by  demurrer  to  a  writ 
of  habeas  corpus  in  a  federal  court.  In  re 
Bloeh,  87   Fed.  981. 

Identity  of  the  name  of  the  prisoner  with 
the  name  in  the  requisition  is  sufficient  proof 
until  it  is  rebutted  by  evidence.  Ex  p.  Ack- 
erman,  3  Del.  Co.  (Pa.)   406. 

1.  As,  when  we  speak  of  extrajudicial  evi- 
dence, or  say  that  a  distress  is  an  extrajudicial 
remedy.  Something  which  is  said  by  a  judge 
or  judicial  officer  in  a  judicial  proceeding, 
but  beyond  its  scope.  Sweet  L.  Diet.  See 
16   Cyc.  939. 

2.  Adams  Gloss,  [citing  Thomas  v.  Sor- 
rell,  Vaugh.   330,   333]. 

3.  Adams  Gloss,  [citing  Coke  Litt.  130a.]. 
See  also  International  Bank  v.  Sherman,  101 
U.  S.  403,  406,  25  L.  ed.  866;  and  9  Cyc.  871. 

4.  Adams  Gloss. 

5.  " '  Extraordinary '  is  a  strong  word.  .  .  . 
It  is  a  much  stronger  word  than  prudent, 
or  ordinarily  prudent."  Gadsden,  etc.,  R. 
Co.  V.  Causler,  97  Ala.  235,  239,  12  So. 
439. 

"  Difficult  or  extraordinary  "  distinguished 
from  "  common  or  ordinary "  see  14  Cyc. 
288  note  76. 

Ambassadors  styled  "extraordinary"  see 
2  Cyc.  261  note  1. 

"Unusual  and  extraordinary"  see  Blue  v. 
Aberdeen,  etc.,  R.  Co.,  116  N.  C.  955,  960, 
21  S.  E.  299. 

6.  Ten  Eyck  v.  Rector,  65  Hun  (N.  Y.) 
194,  197,  20  N.  Y.  Suppl.  157. 

7.  Fox  V.  Fox,  22  How.  Pr.  (N.  Y.)  453, 
458. 

8.  Carpenter  v.  State,  39  Wis.  271,  284, 
where  it  is  said :  "  For  a  thing  may  be 
extraordinary  for  greatness,  or  for  little- 
ness, or  for  neither.  So  it  is  of  extra  com- 
pensation, which  is  also  properly  a  com- 
pound phrase.  Extra  compensation  is  such, 
not  merely  for  being  greater  or  less  than  the 
contract,  but  properly  because  it  is  outside 
of  the  contract." 

9.  Gadsden,  etc.,  R.  Co.  v.  Causler,  97  Ala. 
235,  239,  12  So.  439. 

10.  Gadsden,  etc.,  R.  Co.  v.  Causler,  97  Ala. 
235,  239,  12  So.  439 ;  Ten  Eyck  v.  Rector,  65 
Hun  (N.  Y.)    194,  197,  20  N.  Y.  Suppl.  157; 


Fox  V.  Fox,  22  How.  Pr.    (N.  Y.)   453,  458, 
per  Potter,  J. 

11.  Gadsden,  etc.,  R.  Co.  v.  Causler,  97  Ala. 
235,  239,  12  So.  439;  Ten  Eyck  v.  Rector, 
65  Hun  (N.  Y.)  194,  197,  20  N.  Y.  Suppl. 
157. 

12.  Gadsden,  etc.,  R.  Co.  v.  Causler,  97  Ala. 
235,  239,  12  So.  439. 

In  connection  with  other  words  the  word 
"  extraordinary  "  has  often  received  judicial 
interpretation;  for  example,  as  used  in  the 
following  phrases :  "  Extraordinary  and  un- 
foreseen accident "  ( see  Viterbo  v.  Fried- 
lander,  120  U.  S.  707,  732,  7  S.  Ct.  962,  30 
L.  ed.  776)  ;  "extraordinary  care"  (see  East 
Tennessee,  etc.,  R.  Co.  v.  Bridges,  92  Ga. 
399,  405,  17  S.  E.  645;  Toledo,  etc.,  R.  Co. 
V.  Baddeley,  54  111.  19,  24,  5  Am.  Rep.  71; 
Willoughby  v.  Chicago,  etc.,  R.  Co.,  37  Iowa 
432,  435;  Paducah  St.  R.  Co.  v.  Adkins,  14 
Ky.  L.  Rep.  425,  429;  Cowden  v.  Shreveport 
Belt  R.  Co.,  106  La.  236,  239,  30  So.  747 )  ; 
"extraordinary  case"  (see  Sands  v.  Sands, 
6  How.  Pr.  (N.  Y.)  453,  455;  Howard  v. 
Rome,  etc..  Plank  Road  Co.,  4  How.  Pr. 
(N.  Y.)  416;  Colton  v.  Morrissy,  6  N.  Y. 
Wkly.  Dig.  165;  In  re  Mahon,  [1893]  1  Ch. 
507,  512);  "extraordinary  charge"  (see 
Reg.  V.  Leigh  Rural  Dist.  Council,  [1898]  1 
Q.  B.  836,  843,  62  J.  P.  355,  67  L.  J.  Q.  B. 
562,  78  L.  T.  Rep.  N.  S.  604,  46  Wkly.  Rep. 
471;  Waddington  v.  London  Union,  1  E.  B. 
&  E.  370,  390,  96  E.  C.  L.  370;  49  &  50  Vict, 
c.  54,  p.  149) ;  "  extraordinary  circumstances  " 
(see  Whalen  v.  Sheridan,  10  Fed.  661,  662, 
18  Blatchf.  324  [citing  Muller  v.  Ehlers,  91 
U.  S.  249,  23  L.  ed.  319] )  ;  "  extraordinary 
diligence"  (see  Alabama  Midland  R.  Co.  v. 
Guilford,  119  Ga.  523,  525,  46  S.  E.  655; 
East  Tennessee,  etc.,  R.  Co.  v.  Miller,  95  Ga. 
738,  740,  22  S.  E.  660;  Chattanooga,  etc.,  R. 
Co.  ■;;.  Huggins,  89  Ga.  494,  500,  15  S.  E. 
848;  Richmond,  etc.,  R.  Co.  v.  White,  88  Ga. 
805,  812,  15  S.  E.  802;  Chicago,  etc.,  R.  Co. 
V.  Johnson,  103  111.  512,  526);  "extraor- 
dinary," ditching,  grading,  gravelling  (see 
Clark  Civil  Tp.  v.  Brookshire,  114  Ind.  437, 
442,  16  N.  E.  132)  ;  "extraordinary  efforts" 
(see  Hatch  v.  Mann,  15  Wend.  (N.  Y.)  44, 
49)  ;  "extraordinary  employment"  (see  Wel- 
ton  V.  Gavin,  16  Q.  B.  48,  64,  15  Jur.  329, 
20  L.  J.  Q.  B.  73,  71  E.  C.  L.  48)  ;  "ex- 
traordinary expenditures"    (see  Arverne-by- 
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mean  what  has  never  been  previously  heard  of,  or  within  former  experience,  but 
only  what  is  beyond  the  ordinary,  usual,  or  common.^'  (Extraordinary  :  Average, 
see  Shipping.  Oare,  see  JSTegligence.  Diligence,  see  Negligence.  Motion,  see 
Motions.  Remedy,"  see  Habeas  Corpus  ;  Injunctions  ;  Mandamus  ;  Ne 
Exeat  ;  Prohibition  ;  Quo  Warranto  ;  Specific  Peefoemance.  Risk,  see 
Marine  Insurance  ;  and  the  particular  insurance  titles.  Towage,  see  Towage.) 
Extraordinary  and  accidental  circumstances.  Terms  sometimes 
construed  to  mean  something  in  opposition  to  the  act  of  man.*'  (See  Act 
OF  God.) 

Extraordinary  average.    See  Shipping. 

Extraordinary  care.     See  Negligence. 

Extraordinary  flood.  Such  a  flood  as  is  of  such  unusual  occurrence  as 
could  not  have  been  foreseen  by  men  of  ordinary  experience  and  ordinary 
prudence.'^  (See  Act  of  God  ;  and,  generally,  Carriers  ;  Negligence  ; 
Kaileoads.) 

Extraordinary  motion.    See  Motions. 

Extraordinary  or  special  meeting.  As  applied  to  corporations,  a 
meeting  of  the  shareholders  called  upon  emergencies,  ~and  for  the  transaction 
of  particular  business."    (See,  generally,  Coepoeations.) 

Extraordinary  or  special  purpose.  As  used  in  a  city  charter  in  rela- 
tion to  the  raising  of  public  moneys,  a  term  which  refers  only  to  a  strictly 
municipal  purpose."     (See,  generally,  Municipal  Coepoeations.) 

Extraordinary  TRAFFIC."^^  As  applied  to  a  highway,  something  unusual 
in  weight,^  or  extraordinary  in  the  kind  of  traffic,  either  as  compared  with  what 


the-Sea  «.  Shepard,  20  N.  Y.  App.  Div.  12, 14, 
46  N.  Y.  Suppl.  653;  Robertson  v.  Tillman, 
39  S.  C.  298,  306,  17  S.  E.  678;  Walker  v. 
State,  12  S.  C.  200,  302,  312);  "extraor- 
dinary expenses "  ( see  Wallington  v.  Hos- 
kins,  6  Q.  B.  D.  206,  213,  45  J.  P.  173,  50 
L.  J.  M.  C.  19,  43  L.  T.  Rep.  N.  S.  897,  29 
Wkly.  Eep.  152.  See  Rome  v.  McWilliams, 
67  Ga.  106,  112,  where  the  term  is  distin- 
guished from  "  ordinary  current  expenses  " ; 
Ga.  Code  (1895),  §  720);  "extraordinary 
expenses  incurred  by  the  high  constable  in 
case  of  riot "  ( see  Rex  v.  Leicester,  7  B.  &  C. 
6,  13,  14  E.  C.  L.  13)  ;  "extraordinary  gen- 
eral meeting  "  ( see  Alexander  v.  Simpson,  43 
Ch.  D.  139,  148,  59  L.  J.  Ch.  137,  61  L.  T. 
Rep.  N.  S.  708,  1  Meg.  457,  38  Wkly.  Rep. 
161);  "extraordinary  increase"  (see  Mil- 
len  V.  Guerrard,  67  Ga.  284,  291,  44  Am. 
Rep.  720 )  ;  "  extraordinary  motion  or  case  " 
(see  Cox  v.  Hillyer,  65  Ga.  57,  59);  "ex- 
traordinary nature  "  ( see  Payne  v.  James, 
45  La.  Ann.  381,  385,  12  So.  492);  "ex- 
traordinary occasions "  ( see  Whiteman  v. 
Wilmington,  etc.,  E.  Co.,  2  Harr.  (Del.)  514, 
524,  33  Am.  Dec.  411;  1  Wis.  St.  (1898) 
§  4 )  ;  "  extraordinary  perils  "  ( see  The  Ti- 
tania,  19  Fed.  101,  105  [citing  Moses  v.  Sun 
Mut.  Ins.  Co.,  1  Duer  (N.  Y.)  159,  170); 
"  extraordinary  and  unforeseen  perils  "  ( see 
Moses  V.  Sun  Mut.  Ins.  Co.,  1  Duer  (N.  Y.) 
159,  170):  "extraordinary  sacrifice"  (see 
Svensden  v.  Wallace,  53  L.  J.  Q.  B.  385,  393)  ; 
"  extraordinary  or  special  purpose "  ( see 
Perrin  v.  New  London,  67  Wis.  416,  430,  30 
N.  W.  623  [distinguislied  in  State  v.  Toma- 
hawk Common  Council,  96  Wis.  73,  78,  71 
N.  W.  86]);  "extraordinary  service"  (see 
Holman  v.  Sims,  39  Ala.  709,  711;  Allen  v. 
Martin,  36  Ala.  330,  332;  Wisner  v.  Mabley, 


74  Mich.  143,  153,  41  N.  W.  835;  Steel  v. 
HoUaday,  20  Oreg.  462,  465,  26  Pac.  562)  ; 
"  extraordinary  session "  ( see  People  v. 
Rice,  135  N.  Y.  473,  485,  31  N.  E.  921,  16 
L.  R.  A.  836);  "extraordinary  traflfic "  and 
"excessive  weight"  (see  Hill  v.  Thomas, 
[1893]  2  Q.  B.  333,  340,  57  J.  P.  628,  02  L.  J. 
M.  C.  161,  69  L.  T.  Rep.  N.  S.  553,  42  Wkly. 
Rep.  85;  Wallington  v.  Hoskins,  6  Q.  B.  D. 
206,  215,  45  J.  P.  173,  50  L.  J.  M.  C.  19, 
43  L.  T.  Rep.  N.  S.  597,  29  Wkly.  Rep. 
152). 

"Dangerous"  and  "extraordinarily  incon- 
venient to  passengers  or  carriages "  for  a 
railroad  company  to  lay  down  rails  and  run 
trains  along  a  portion  of  a  highway  see 
Atty.-Gen.  v.  Widnes  R.  Co.,  30  L.  T.  Rep. 
N.  S.  449,  450,  22  Wkly.  Rep.  607. 

13.  The  Titania,  19  Fed.  101,  105. 

14.  16  Cyc.  56;   1  Cyc.  704. 

15.  "As  storms."  Hazeltine  v.  Edgmand, 
35  Kan.  202,  214,  10  Pac.  544,  57  Am.  Eep. 
157. 

16.  Gulf,  etc.,  R.  Co.  v.  Pool,  70  Tex.  713, 
717,  8  S.  W.  535. 

17.  Austin  Min.  Co.  v.  Gemmel,  10  Ont. 
696,  706  [quoting  Brice  Ultra  Vires  (2d  cd.), 
p.  40,  where  the  term  is  distinguished  from 
"ordinary  or  general  meeting"]. 

18.  Perrin  v.  New  London,  67  Wis.  416, 
420,  30  N.  W.  623. 

19.  Specifically  distinguished  from  other 
traffic  see  Hill  v.  Thomas,  [1893]  2  Q.  B. 
333,  340,  57  J.  P.  628,  62  L.  J.  M.  C.  161, 
69  L.  T.  Rep.  N.  S.  553,  42  Wkly.  Rep.  85 
[quoted  in  Wolverhampton  v.  Salop  County 
Council,  64  L.  J.  M.  C.  179,  180,  43  Wkly. 
Rep.  494]. 

20.  As  distinct  from  excessive  weight  it 
will  include  all  such  continuous  or  repeated 
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is  usually  carried  over  roads  of  the  same  nature  in  the  neighborhood,  or  as  com- 
pared with  that  which  the  road  in  its  ordinary  and  fair  use  may  be  reasonably 
subjected  to  ;  ^'  something  which  goes  beyond  the  ordinary  user  of  the  particular 
road ;  ^  something  exceptional  and  abnormal,  and  beyond  the  ordinary  character 
of  traffic  to  which  a  road  was  subject ;  ^  extraordinary  with  reference  to  the  ordi- 
nary use  and  traffic  upon  and  over  the  road ;  "^  a  carriage  of  articles  over  the 
road,  at  either  one  or  more  times,  which  is  so  exceptional  in  the  quality  or  quan- 
tity of  articles  carried,  or  in  the  mode  or  time  of  user  of  the  road,  as  substantially 
to  alter  and  increase  the  burden  imposed  by  ordinary  traffic  on  the  road,  and  to 
cause  damage  and  expense  thereby  beyond  what  is  common.^ 

Extra  QUATUOR  MARIA.  A  term  used  as  the  equivalent  of  "  beyond  the 
seas."  ^* 

EXTRA  REGNUM.     Out  of  the  kingdom.^ 

Extra  services.  As  applied  to  services  of  officers,  services  incident  to 
their  offices  for  which  compensation  is  not  provided  by  law."*  (See,  generally, 
Officers.) 

Extraterritorial.  Beyond  the  territory.''  (Extraterritorial :  Jurisdiction, 
see  Co0ETS.) 

Extra  TERRITORIUM.     Beyond,  without  the  territory.** 


user  of  a  road  by  a  person's  vehicles  as  is 
out  of  the  common  order  of  traffic,  and  as 
may  be  calculated  to  damage  the  highway 
and  increase  the  expenditure  on  its  repair. 
Hill  V.  Thomas,  [1893]  2  Q.  B.  333,  340,  57 
J.  P.  628,  62  L.  J.  M.  C.  161,  69  L.  T.  Rep. 
N.  S.  553,  42  Wldy.  Rep.  85.  See  also  Reg.  v. 
Ellis,  8  Q.  B.  D.  466,  469,  46  J.  P.  295,  30 
Wkly.  Rep.  613;  Wallington  v.  Hoskins,  6 
Q.  B.  D.  206,  213,  45  J.  P.  173,  50  L.  J.  M.  C. 
19,  43  L.  T.  Rep.  N.  S.  597,  29  Wkly.  Rep. 
152. 

21.  Pickering  Lythe  East  Highway  Bd.  l?. 
Barry,  8  Q.  B.  D.  59,  62,  46  J.  P.  215,  51 
L.  J.  M.  C.  17,  45  L.  T.  Rep.  N.  S.  655,  30 
Wkly.  Rep.  246,  per  Lopes,  J.  [cited  in  White- 
bread  V.  Sevenoaks  Highway  Bd.,  [1892]  1 
Q.  B.  8,  14,  where  it  is  said :  "  That  expres- 
sion of  opinion,  however,  was  unnecessary  for 
the  decision  of  the  case,  and  cannot  be  treated 
as  amounting  to  more  than  a  dictum,  and 
in  Reg.  v.  Ellis,  [8  Q.  B.  D.  466,  469,  46 
J.  P.  295,  30  Wkly.  Rep.  613],  Bowen,  J., 
considered  the  definition  suggested  by  Lopes, 
J.,  and  he  did  not  agree  with  it,  for  he  said, 
'  I  have  had  occasion  to  consider  this  passage 
in  the  judgment  of  my  Brother  Lopes,  and  I 
cannot  adopt  it  to  its  full  extent'"]. 

32.  Etherley  Grange  Coal  Co.  v.  Auckland 
Dist.  Highway  Bd.,  [1894]  1  Q.  B.  37,  42,  58 
J.  P.  102,  69  L.  T.  Rep.  N.  S.  702,  9  Reports 
88,  42  Wkly.  Rep.  198  [citing  Hill  i;.  Thomas, 
[1893]  2  Q.  B.  333,  340,  57  J.  P.  628,  62 
L.  J.  M.  C.  161,  69  L.  T.  Rep.  N.  S.  553,  42 
Wkly.  Rep.  85]. 

23.  Tumbridge  Highway  Dist.  Bd.  v.  Sev- 
enoaks Highway  Dist.  Bd.,  33  Wkly.  Rep. 
306,  307  [citing  Aveland  v.  Lucas,  5  C.  P.  D. 
351,  44  J.  P.  360,  49  L.  J.  C.  P.  643,  42  L.  T. 
Rep.  N.  S.  788,  28  Wkly.  Rep.  571]. 

24.  Hill  V.  Thomas,  [1893]  2  Q.  B.  333, 
343,  57  J.  P.  628,  62  L.  J.  M.  C.  161,  69 
L.  T.  Rep.  N.  S.  553,  42  Wkly.  Rep.  85,  per 
Bowen,  L.  J.  [citing  Aveland  v.  Lucas,  5 
C.  P.  D.  211]. 

25.  Hill  V.  Thomas,  [1893]  2  Q.  B.  333, 
340,  57  J.  P.  628,  62  L.  J.  M.  C.  161,  69  L.  T. 


Rep.  N.  S.  553,  42  Wkly.  Rep.  85,  per  Bowen, 
L.  J. 

" '  By  whose  order  the  traffic  is  conducted ' 
must  be  interpreted  as  meaning  '  at  whose 
instance '  or  '  for  whose  benefit '  the  traffic  is 
conducted."  Kent  County  Council  v.  Gerard, 
[1897]  A.  C.  633,  638,  61  J.  P.  804,  66  L.  J. 
Q.  B.  677,  77  L.  T.  Rep.  N.  S.  109,  46  Wkly. 
Rep.  111.  The  term  is  "  capable  of  including 
more  than  one  party."  Colchester  v.  Glou- 
cestershire  County  Council,   66   L.   J.   Q.   B. 

290,  292.  See  also  Epsom  Urban  Dist.  Coun- 
cil V.  London  County  Council,  [1900]  2  Q.  B. 
751,  755,  64  J.  P.  726,  69  L.  J.  Q.  B.  933,  83 
L.  T.  Rep.  N.  S.  284;  Kent  County  Council 
V.  Vidler,  [1895]  1  Q.  B.  448,  451,  59  J.  P. 
548,  64  L.  J.  M.  C.  77,  72  L.  T.  Rep.  N.  S.  77, 

14  Reports  240,  43  Wkly.  Rep.  273. 
Proceedings   to   recover   expenses   of   "ex- 
traordinary traffic"  see  Wirral  Highway  Bd. 
V.  Newell,  [1895]  1  Q.  B.  827,  831,  59  J.  P.  183, 
64  L.  J.  M.  C.  181,  72  L.  T.  Rep.  N.  S.  535, 

15  Reports  309.  43  Wkly.  Rep.  328;  Story  v. 
Sheard,  [1892]  2  Q.  B.  515,  517,  56  J.  P.  760, 
61  L.  J.  M.  C.  178,  67  L.  T.  Rep.  N.  S.  433, 
41  Wkly.  Rep.  31;  Whitebread  v.  Sevenoaks 
Highway  Bd.,  [1892]   1  Q.  B.  8,  14. 

26.  Forsyth  v.  Hall,  Draper  (U.  C.)  291, 
298,  where  the  term  is  compared  with  "'  ex- 
tra regnum."  See  also  Ward  v.  Hallam,  1 
Yeates  (Pa.)  329,  331;  Ward  v.  Hallam,  2 
Dall.  (Pa.)  217,  218,  1  L.  ed.  355;  Alex- 
andria Bank  v.  Dyer,  14  Pet.  (U.  S.)  141,  145, 
10  L.  ed.  391;  Green  v.  Neal,  6  Pet.  (U.  S.) 

291,  300,  8  L.  ed.  402;  Shelby  v.  Guy,  11 
Wheat.  (U.  S.)  361,  368,  6  L.  ed.  495;  Mur- 
ray V.  Baker,  3  Wheat.  (U.  S.)  541,  545,  4 
L.  ed.  454;  Paw  v.  Roberdeau,  3  Cranch 
(U.  S.)  174,  176,  2  L.  ed.  402;  Peck  v.  Pease, 
19  Fed.  Cas.  No.  10,894,  5  McLean  486,  487. 

27.  Forsyth  v.  Hall,  Draper  (U.  C.)  291, 
298. 

28.  Miami  County  v.  Blake,  21  Ind.  32,  34. 

29.  Anderson  L.  Diet.  See  also  12  Cyc. 
197;   10  Cyc.  352,  661,  670,  1128,  1144. 

30.  Adams  Gloss,  [citing  1  Erskine  Inst, 
tit.  2,   §  4;   2  Kent  Comm.   407].     See  also 
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Extra  TERRITORIUM  jus  DICENTI  NON  PARETUR  IMPUNE.^'  a  maxim 
meaning  "  One  who  exercises  jurisdiction  out  of  liis  territory  cannot  be  obeyed 
with  impunity."  ^ 

EXTRA  TRAIN  or  WILD  TRAIN.  A  train  which  is  not  classified  on  the  time- 
tables, and  is  required  to  keep  entirely  out  of  the  way  of  all  regular  trains  of 
whatever  class.^ 

EXTRA  VIAM.     Out  of  the  way.^ 

Extra  work.  As  used  in  a  contract  for  the  furnishing  of  materials  and 
performance  of  labor,  a  term  applicable  to  labor  or  materials  not  called  for  by 
such  contract.^'  (Extra  Work  :  Compensation  ^  For,  see  Builders  and  Aechi- 
TECTS.     See  also  Compensation.) 

EXTREMA  POTIUS  PATI  QUAM  TORPIA  FACERE.  a  maxim  meaning. 
"Extremities  are  rather  to  be  suffered  than  to  do  disgraceful,  infamous  or 
scandalous  things."  ^ 

Extreme.  The  best  or  worst ;  most  urgent ;  greatest ;  highest ;  immoder- 
ate ;  excessive ;  most  violent.^  (Extreme :  Cruelty,  see  Divoece  ;  Homicide. 
Hazard,  see  Maeine  Insueance.) 

EXTREMIS  PROBATIS  PR^SUMUNTUR  MEDIA.  A  maxim  meaning  "  Extremes 
being  proved,  those  things  which  fall  within  or  between  them  are  presumed."  ^ 

Extrinsic  evidence.  Evidence  not  legitimately  before  the  tribunal  in 
which  the  determination  of  a  cause  is  made.**    (See,  generally,  Evidence.) 

EX  TURPI  CAUSA   NON   ORITUR  ACTIO."     A  maxim  meaning  "No   action 


Milne  v.  Moreton,  6  Binn.   (Pa.)   349,  353,  6 
Am.  Dec.  466. 

31.  This  has  been  referred  to  as  "an  old 
and  well-established  "  (Reg.  v.  Keyn,  2  Ex.  D. 
63,  160,  13  Cox  C.  C.  403,  46  L.  J.  M.  C.  17), 
"  general  "  (Cookney  v.  Anderson,  9  Jur.  N.  S. 
736,  32  L.  J.  Ch.  427,  8  L.  T.  Rep.  N.  S.  295, 
2  New  Rep.  140,  11  Wkly.  Rep.  629), 
and  "known"  maxim  (Barkman  v.  Hopkins, 
11  Ark.  157,  163;  Wilson  v.  St.  Louis,  etc., 
R.  Co.,  108  Mo.  588,  598,  18  S.  W.  286,  32 
Am.  St.  Rep.  624). 

"  The  maxim  in  regard  to  process  issued  to 
enforce  judgments  in  external  jurisdictions  " 
see  Elizabethtown  Sav.  Inst.  v.  Gerber,  34 
N.  J.  Eq.  130,  133. 

32.  Bouvier  L.  Diet,  [citing  Broom  Leg. 
Max.  100,  101;  Story  Confl.  L.   §  539]. 

Applied  or  explained  in  the  following  cases : 

Arkansas. —  Barkman  v.  Hopkins,  11  Ark. 
157,  163. 

Missouri. — Wilson  v.  St.  Louis,  etc.,  R.  Co., 
108  Mo.  588,  598,  18  S.  W.  286,  32  Am.  St. 
Rep.  624;  Ex  p.  Marmaduke,  91  Mo.  228, 
258,  4  S.  W.  91,  60  Am.  Rep.  250. 

New  Jersey. —  Elizabethtown  Sav.  Inst.  v. 
Gerber,  34  N.  J.  Eq.  130,  133. 

New  York. —  Hoyt  v.  Thompson,  5  N.  Y. 
320,  340. 

England. —  Reg.  v.  Keyn,  2  Ex.  D.  63,  160, 
13  Cox  C.  C.  403,  46  L.  J.  M.  C.  17;  Jackson 
V.  Monro,  2  Bro.  C.  P.  411,  417,  1  Eng.  Re- 
print 1031;  In  re  Mansergh,  1  B.  &  S.  400, 
411,  7  Jur.  N.  S.  825,  30  L.  J.  Q.  B.  296,  4 
L.  T.  Rep.  N.  S.  469,  9  Wkly.  Rep.  703,  101 
E.  C.  L.  400;  Marshalsea's'  Case,  10  Coke 
686,  77a;  Reg.  v.  Lewis,  7  Cox  C.  C.  277,  1 
Dears.  &  B.  182,  186,  3  .Jur.  K  S.  525,  26 
L.  J.  M.  C.  104,  5  Wkly.  Rep.  572;  Reg.  v. 
Serva,  5  Den.  C.  C.  104,  149;  Cookney  v. 
Anderson,  9  Jur.  N.  S.  736,  32  L.  J.  Ch.  427, 
8  L.  T.  Rep.  N.  S.  295,  2  New  Rep.  140,  11 
Wkly.  Rep.   629;    Yelverton  v.  Yelverton,   6 


Jur.  N.  S.  24,  26,  29  L.  J.  P.  &  M.  34,  1  L.  T. 
Rep.  N.  S.  194,  1  Swab.  &  Tr.  574,  8  Wkly. 
Rep.  134. 

33.  Hall  V.  Chicago,  etc.,  R.  Co.,  46  Minn. 
439,  442,  49  N.  W.  239. 

34.  Bouvier  L.  Diet.  See  also  Stott  tv 
Stott,  16  East  343,  350,  14  Rev.  Rep.  354. 

35.  Casgrain  v.  Milwaukee  Co.,  81  Wis. 
113,  117,  51  N.  W.  88. 

"Extra  work"  distinguished  from  "addi- 
tional work"  under  a  contract  in  Shields  v^ 
New  York,  84  N.  Y.  App.  Div.  502,  505,  82 
N.  Y.  Suppl.  1020.    See  also  6  Cyc.  16,  76. 

36.  "  Granting  of  extra  compensation  "  see 
Swift  V.  State,  26  Hun  (N.  Y.)  508,  510  [re- 
versed in  89  N.  Y.  52]. 

37.  Adams  Gloss,  [citing  Loflft  213], 

38.  Webster  Int.  Diet. 

39.  Trayner  Leg.  Max. 

Applied  in  McCarthy  v.  Whalen,  19  Hun 
(N.  Y.)    503,  506. 

40.  Baldwin  v.  Buffalo,  35  N.  Y.  375,  382. 

41.  This  has  been  referred  to  as  "the  fa- 
miliar maxim"  (Robinson  v.  Robinson,  17 
Ohio  St.  480,  484;  U.  S.  Bank  v.  Owens,  2 
Pet.  (U.  S.)  527,  539,  7  L.  ed.  508);  "the 
old  law  maxim  "  ( De  Groot  v.  Van  Duzer,  20 
Wend.  (N.  Y.)  390,  404)  ;  "the  common  law 
maxim"  (Church  v.  Muir,  33  N.  J.  L.  318, 
320;  Harris  v.  Runnels,  12  How.  (U.  S.)  79, 
83,  13  L.  ed.  901)  ;  "a  very  ancient  and  very" 
important  maxim  of  the  common  law " 
(State  V.  Buttles,  3  Ohio  St.  309,  319)  ;  "a 
rule  both  in  law  and  equity  "  ( Gray  v.  Hook, 
4  N.  Y.  449,  455;  Weckerly  v.  Lutheran 
Congregation,  3  Rawle  (Pa.)   i72,  175). 

"This  and  other  kindred  maxims  of  the 
Roman  law  have  been  adopted  by  all  civil- 
ized nations,  whether  governed  by  that  sys- 
tem of  laws  or  by  the  common  law  of  Eng- 
land." Consumers  Cordage  Co.  v.  Connolly, 
31  Can.  Supreme  Ct.  244,  298.  See  also  1 
Cyc.  675  note  88. 
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arises  out  of  an  immoral  consideration."  It  is  intimately  related  to  the  maxim 
In  ^quali  Juee  Melioe  Est  Conditioni  Possidentis/^  q.  v. 

Ex  TURPI  CONTRACTU  NON  ORITUR  ACTIO.  A  maxim  meaning  "  No  action 
arises  on  an  immoral  contract."  ^ 

EX  VI  TERMINI.     From,  or  by  the  force  of  the  term.^ 

EYE-SPLICE.  In  shipping,  a  sort  of  eye  or  circle  formed  by  splicing  the  end 
of  a  rope  into  itself.*' 

EYE-WITNESS.  One  who  saw  the  act,  fact,  or  transaction  to  which  he 
testifies.^     (See,  generally,  Witnesses.) 

F.  A  letter  which  often  stands  for  something  abbreviated ;  *''  a  letter  where- 
with felons,  &c.,  are  branded  and  marked  with  a  hot  iron,  on  their  being  admitted 
to  the  benefit  of  clergy.^ 

FABRIC.  As  used  in  a  custom  revenue  act,  a  term  which  includes  elastic 
cords  and  braids  manufactured  of  silk  and  India  rubber.*^  (See,  generally, 
CnsTOMs  Duties.) 


42.  Broom  Leg.  Max.;  Bouvier  L.  Diet. 
ioiting  Selw.  N.  P.  63]. 

Applied  or  explained  in  the  following  cases : 

Alabama. —  Keel  v.  Larkin,  83  Ala.  142, 
146,  3  So.  296,  3  Am.  St.  Rep.  702. 

Arkansas. —  Horn  v.  Foster,  19  Ark.  346, 
357. 

Connecticut. —  Barnes  v.  Starr,  64  Conn. 
136,  154,  28  Atl.  980. 

Maryland. —  Lester  v.  Howard  Bank,  33 
Md.  558,  562,  3  Am.  Rep.  211. 

Massachusetts. —  Nickerson  v.  Wheeler,  118 
Mass.  295,  299;  Phelps  ».  Decker,  10  Mass. 
267,  276. 

Michigan. —  Quirk  v.  Thomas,  6  Mich.  76, 
109. 

Missouri. —  Woolfolk  v.  Duncan,  80  Mo. 
App.  421,  427;  Wirt  v.  Schuman,  67  Mo.  App. 
163,  170;  Lewis  v.  Walker,  61  Mo.  App.  550, 
554;  Hatch  v.  Hanson,  46  Mo.  App.  323, 
330;  Duke  v.  Harper,  2  Mo.  App.  1,  10. 

'New  Jersey. —  Hope  v.  Linden  Park  Blood 
Horse  Assoc,  58  N.  J.  L.  627,  631,  34  Atl. 
1070,  55  Am.  St.  Rep.  614;  Union  Locomo- 
tive, etc.,  Co.  V.  Erie  R.  Co.,  35  N.  J.  L.  240, 
247;  Church  v.  Muir,  33  K.  J.  L.  318,  320; 
Wooden  v.  Shotwell,  24  N.  J.  L.  789,  791; 
Brittin  v.  Freeman,  17  N.  J.  L.  191,  205; 
Pennington  v.  Todd,  47  N.  J.  Eq.  569,  571, 
21  Atl.  297,  24  Am.  St.  Rep.  419,  11  L.  R.  A. 
589;  Watson  v.  Murray,  23  N.  J.  Eq.  257, 
261;  Marlatt  v.  Warwick,  19  N.  J.  Eq.  439, 
454. 

New  York. —  Wetmore  v.  Porter,  92  N.  Y. 
76,  85;  Hull  v.  Euggles,  56  N.  Y.  424;  Gray 
V.  Hook,  4  N.  Y.  449,  455;  Vincent  v.  Mori- 
arty,  31  N.  Y.  App.  Div.  484,  494,  52  N.  Y. 
Suppl.  519;  Pepper  v.  Haight,  20  Barb.  429, 
438 ;  Hartford,  etc.,  R.  Co.  v.  New  York,  etc., 
R.  Co.,  3  Rob.  411,  416;  Eudderow  v.  Hunt- 
ington, 3  Sandf.  252,  256;  Irving  v.  Britton, 
8  Misc.  201,  28  N.  Y.  Suppl.  529;  Bundy  v. 
Newton,  19  N.  Y.  Suppl.  734,  737;  Steinfeld 
».  Levy,  16  Abb.  Pr.  N.  S.  26,  27;  Nellis  v. 
Clark,  4  Hill  424,  436;  De  Groot  v.  Van 
Duzer,  20  Wend.   390,  404. 

Ohio. —  Kahn  v.  Walton,  46  Ohio  St.  195, 
212,  20  N.  E.  203;  Harper  v.  Grain,  36  Ohio 
St.  338,  343,  38  Am.  Dec.  589;  Hooker  v.  De 
Palos,  28  Ohio  St.  251,  261;  Allen  v.  Xenia 


First  Nat.  Bank,  23  Ohio  St.  97,  103;  Robin- 
son V.  Robinson,  17  Ohio  St.  480,  484;  Rogers 
V.  Tucker,  7  Ohio  St.  417,  430;  State  v. 
Buttles,  3  Ohio  St.  309,  319;  Goudy  v.  Geb- 
hart,  1  Ohio  St.  262,  266. 

Pennsylvania. —  Weekerly  v.  Lutheran  Con- 
gregation, 3  Eawle  172,  175;  Deacon  v.  Har- 
ris, 8  Wkly.  Notes  Cas.  403,  405. 

XJnited  States. —  Collins  v.  The  Steamer 
Florida,  101  U.  S.  37,  43,  25  L.  ed.  898; 
Harris  v.  Runnels,  12  How.  79,  83,  13  L.  ed. 
901 ;  U.  S.  Bank  v.  Owens,  2  Pet.  527,  539,  7 
L.  ed.  508;  Kansas  Sav.  Bank  v.  National 
Bank  of  Commerce,  38  Fed.  800,  803. 

England. —  Pearce  v.  Brooks,  L.  R.  1  Exch. 
213,  218,  12  Jur.  N.  S.  342,  35  L.  J.  Exch. 
134,  14  L.  T.  Rep.  N.  S.  288,  14  Wkly.  Rep. 
614;  Aubert  v.  Maze,  2  B.  &  P.  371,  373,  5 
Rev.  Rep.  624;  Holman  v.  Johnson,  1  Cowp. 
341,  343. 

Canada. —  Consumers  Cordage  Co.  v.  Con- 
nolly, 31  Can.  Supreme  Ct.  244,  298;  Cameron 
V.  Domville,  17  N.  Brunsw.  647,  655. 

43.  Bouvier  L.  Diet,  [citing  Dig.  2,  14,  27, 
4;  2  Kent  Comm.  466;  1  Story  Contr.  §  592]. 

Applied  or  explained  in  Bissell  v.  Michigan 
Southern,  etc.,  R.  Co.,  22  N.  Y.  258,  272; 
Trimble  v.  Doty,  16  Ohio  St.  118,  :29. 

44.  Burrill  L.  Diet.  See  also  Hitch  v.  Pat- 
ten, 8  Houst.  (Del.)  334,  346.  16  Atl.  558,  2 
L.  R.  A.  724;  Sheren  v.  Mendenhall,  23  Minn. 
92,  93;  Schenck  v.  Vail,  24  N.  J.  Eq.  538, 
542;  Strang  v.  Adams,  4  Pa.  Dist.  212,  214; 
Miller  v.  Stewart,  9  Wheat.  (U.  S.)  680,  704. 
6  L.  ed.  189;  Bloomley  v.  Grinton,  1  U.  C. 
C.  P.  309,  311;  and  16  Cye.  1080;  2  Cyc.  142, 
342. 

45.  Trapp  v.  McClellan,  68  N.  Y.  App.  Div. 
362,  363,  74  N.  Y.  Suppl.  130  [citing  Cen- 
tury Diet.],  where  the  term  is  distinguished 
from  a  "  bowling  knot  "  or  a  "  bowline-knot." 

46.  Black  L.  Diet.    See  12  Cyc.  549. 

47.  As,  first,  French.    Anderson  L.  Diet. 

48.  Jacob  L.  Diet. 

49.  In  re  Mills,  49  Fed.  726,  727,  where  it 
is  said  that  "  the  word  '  fabric  '  is  rather  a 
broad  one  in  common  speech.  It  is  certainly 
as  broad,  if  not  broader,  than  the  word 
'cloth.'"  See  also  Converse  v.  U.  S.,  113 
Fed.  817. 
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Fabricate.  In  criminal  law,  a  word  which  has  been  said  to  import  a 
criminal  intention  —  a  mens  rea,  a  wrongful  act,  an  act  done  with  a  mens  rea, 
fraud  or  falsehood,  a  false  or  fraudulent  concoction,  knowing  it  to  be  wrong  and 
contrary  to  statute.^     (See,  generally,  Ceiminal  Law  ;  Evidence.) 

Fabricated  evidence.  Evidence  manufactured  or  arranged  after  the  fact, 
and  either  wholly  false  or  else  warped  and  discolored  by  artifice  and  contrivance 
with  a  deceitful  intent.^*  (Fabricated  Evidence :  In  General,  see  Foegeet. 
Presumptions,  see  Ceiminal  Law  ;  Evidence.) 

FABRICA  TOBACOS.  In  Spanish-speaking  communities,  words  of  common  use 
in  the  tobacco  trade  applied  to  all  known  manufactured  products  of  the  plant.^^ 

FACE.'^  In  commercial  law,  the  words  in  their  apparent  or  obvious  mean- 
ing ;  ^  as  applied  to  an  instrument,  that  which  is  shown  by  the  mere  language 
employed,  without  any  explanation,  modification,  or  addition  from  extrinsic  facts 
or  evidence  ;  ^^  the  principal  sum  which  it  expresses  to  be  due  or  payable,  without 
any  additions  in  the  way  of  interest  or  costs.^° 

Face  value.  As  applied  to  commercial  paper,  the  value  expressed  on  the 
face  of  the  writing."  (See  Discount  ;  Face  ;  and,  generally.  Bonds  ;  Commee- 
oiAL  Papee.) 

FACILIS  EST  LAPSUS  JUVENTUTIS.  A  maxim  meaning  "  Youth  is  very  liable 
to  err."  ^ 

Facilities.^'  a  term  applied  to  certain  notes  made  payable  two  years  after 
-the  war  of  1812,  which  were  issued  by  some  of  the  Connecticut  banks.*  Applied 
to  railroads,  it  means  everything  necessary  for  the  convenience  of  passengers  and 
the  safety  and  prompt  transportation  of  freight.^'     As  applied  to  a  ferry  fran- 


50.  Aberdare  Local  Bd.  of  Health  r.  Ham- 
mett,  L.  R.  10  Q.  B.  162,  165,  166,  44  L.  J. 
M.  C,  49,  32  L.  T.  Rep.  N.  S.  20,  23  Wkly. 
Hep.  617. 

51.  Black  L.  Diet.  See  also  12  Cyc.  386, 
1058. 

53.  The  Solis  Cigar  Co.  v.  Pozo,  16  Colo. 
388,  393,  26  Pac.  556,  25  Am.  St.  Rep.  279. 

53.  "The  face  of  the  -work  that  shows  to 
he  measured  "  see  St.  Martin  v.  Thrasher,  40 
Vt.  460,  466. 

"To  meet  the  witnesses  against  him  face 
to  face  "  see  State  v.  McO'Blenis,  24  Mo.  402, 
414,  69  Am.  Dec.  435;  Johnston  v.  State,  2 
Yerg.  (Tenn.)  58,  59;  Miller  v.  State,  25 
Wis.  384,  387. 

54.  "As,  face  of  a  note,  bill,  bond,  check, 
draft,  judgment,  record  or  contract."  Bouvier 
L.  Diet,  [quoted  in  Olson  v.  Tanner,  117  Wis. 
544,  548,  94  N.  W.  305].  See  also  Southern 
Mut.  Ins.  Co.  V.  Tumley,  100  Ga.  296,  300, 
27  S.  E.  975  (face  of  policy)  ;  Osgood  v. 
Bringolf,  32  Iowa  265,  270  (face  of  judg- 
ment) ;  State  v.  Haines,  51  La.  Ann.  731, 
735,  25  So.  372,  44  L.  R.  A.  837  (face  of 
record)  ;  Marriner  v.  John  L.  Roper  Co.,  112 
N.  C.  164,  166,  16  S.  E.  906;  Evans  v.  Till- 
man, 38  S.  C.  238,  17  S.  E.  49;  Pfinch  t\ 
Combe,  [1894]  P.  191,  203,  63  L.  J.  P.  & 
Adm.  143,  70  L.  T.  Rep.  N.  S.  695,  6  Reports 
545. 

55.  Black  L.  Diet,  [cited  in  Olson  v.  Tan- 
ner, 117  Wis.  544,  548,  94  N.  W.  305]. 

56.  Black  L.  Diet,  [quoted  in  Olson  v. 
Tanner,  117  Wis.  544,  548,  94  N.  W. 
.305]. 

57.  Marriner  v.  John  L.  Roper  Co.,  112 
N.  C.  164,  166,  16  S.  E.  906  [cited  in  Olson 
■V.  Tanner,  117  Wis.  544,  548,  94  N.  W.  305]. 
,-See  also  Com.  v.  Bethlehem  Steel  Co.,  11  Pa. 


Dist.  88,  91;  Mowrv's  Petition,  16  R.  I.  514, 
516,  17  Atl.  553;  Supreme  Council  A.  L.  of  H. 
V.  Storey,  (Tex.  Civ.  App.  1903)  75  S.  W. 
901,  905;  Olson  v.  Tanner,  117  Wis.  544,  548, 
94  N.  W.  305. 

As  used  in  an  act  authorizing  a  sale  of 
bonds  at  not  less  than  par  or  face  value,  the 
term  means  merely  the  denomination  or 
amount  printed  on  their  face,  without  in- 
cluding the  accumulated  interest.  Evans  v. 
Tillman,  38  S.  C.  238,  243,  17  S.  E.  49. 

Face  value  of  shares  of  stock  see  1  Cve. 
461. 

58.  Morgan  Leg.  Max.  [citing  Jenkins 
Cent.  47]. 

59.  "  Facilities  for  improvement "  see  Ling- 
wood  V.  Gyde,  L.  R.  2  C.  P.  72,  75,  36  L.  J. 
C.  P.  10,  16  L.  T.  Rep.  N.  S.  229,  15  Wkly. 
Rep.  311. 

60.  English  L.  Diet.  See  also  Springfield 
Bank  v.  Merrick,  14  Mass.  322,  325. 

61.  English  L.  Diet.  See  also  Little  Rock, 
etc.,  R.  Co.  V.  Oppenheimer,  64  Ark.  271,  274, 
43  S.  W.  150,  44  L.  R.  A.  353 ;  Northwestern 
Imp.,  etc.,  Co.  V.  O'Brien,  75  Minn.  335,  340, 
77  N.  W.  989;  State  v.  Missouri  Pac.  R.  Co., 
29  Nebr.  550,  559,  45  N.  W.  785;  U.  S.  v. 
Delaware,  etc.,  R.  Co.,  40  Fed.  101,  103  [cit- 
ing Scofield  V.  Railroad  Co.,  2  Inter.-St.  Com. 
Rep.  90,  116];  Singer  Mfg.  Co.  v.  London, 
etc.,  R.  Co..  [1894]  1  Q.  B.  833,  837,  63  L.  J. 
Q.  B.  411,  70  L.  T.  Rep.  N.  S.  172,  42  Wkly. 
Rep.  347;  Winsford  Local  Bd.  v.  Cheshire 
Lines  Committee,  24  Q.  B.  D.  456,  458,  59 
L.  J.  Q.  B.  372,  62  L.  T.  Rep.  N.  S.  268,  7 
R.  &  Can.  Cas.  72,  38  Wkly.  Rep.  511;  South 
Eastern  R.  Co.  v.  Railway  Com'rs,  6  Q.  B.  D. 
586,  592,  45  J.  P.  388,  50  L.  J.  Q.  B.  201,  44 
L.  T.  Rep.  N.  S.  203;  South  Eastern  R.  Co. 
r.    Railway    Com'rs,    5    Q.    B.    D.    217,    220; 
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cliise,  everything  incident  to  the  general,  prompt,  and  safe  carnage  of  passengers, 
boats  in  good  repair,  appliances  answering  the  purpose,  and  readiness  and  willing- 
ness to  perform  the  services  incident  to  the  grant.^  (See,  generally,  Caekiees  ; 
Feeeies.) 

Facility.^  The  quality  of  being  easily  performed ;  ease  in  performance ; 
that  which  promotes  the  ease  of  any  action ;  Advantage,  q^.  v. ;  valuable  aid ; 
Aid,  q.  v. ;  assistance,  and  help ;  ^  the  means  by  which  the  performance  of  any- 
thing is  rendered  more  easy ;  Convenience,  q.  v. ;  that  which  aids,  assists  or 
makes  more  easy  the  acquisition  of  knowledge.® 

FACINUS  QUOS  INQUINAT  ^QUAT.  A  maxun  meaning  "  Guilt  makes  equal 
"those  whom  it  stains."  * 

FACSIMILE.     See  Signatuees. 

Fact,*'  a  term  having  a  variety  of  meanings ;  thus  it  may  signify  either  a 
state  of  things,  that  is,  an  existence,  or  a  motion,  that  is,  an  event ;  ^  an  Act,^' 
g.  v.;  action,  deed;™  a  thing  done;"  an  effect  produced  or  achieved;'^  something 
fixed,  unchangeable ; '^  a  reality  as  distinguished  from  supposition  or  opinion;''* 
a  truth  as  distinguished  from  fiction  or  error ;  ''^  a  Ciecumstance,'*  q.  v. ;  an 


Barrv  R.  Co.  v.  Taff  Vale  R.  Co.,  [1895]  1 
Ch.  128,  139,  64  L.  J.  Ch.  230,  71  L.  T.  Rep. 
JST.  S.  688,  12  Reports  76,  43  Wkly.  Rep. 
372 ;  Eastern  Union  R.  Co.  v.  Eastern  Coun- 
/ties  R.  Co.,  2  E.  &  B.  530,  542,  22  L.  J.  Q.  B. 
371,  75  E.  C.  L.  530;  West  Ham  Corp.  v. 
Great  Eastern  R.  Co.,  64  L.  J.  Q.  B.  340,  343, 
72  L.  T.  Rep.  N.  S.  395,  9  R.  &  Can.  Cas.  7 ; 
Great  Western  R.  Co.  v.  Railway  Com'rs,  50 
L.  J.  Q.  B.  483,  486. 

"  Reasonable  facilities  "  see  Darlaston  Lo- 
cal Bd.  V.  London,  etc.,  R.  Co.,  [1894]  2  Q.  B. 
694,  698,  63  L.  J.  Q.  B.  826,  71  L.  T.  Rep. 
"N.  S.  461,  8  R.  &  Can.  Cas.  216,  9  Reports 
712,  43  Wkly.  Rep.  29;  Singer  Mfg.  Co.  v. 
Tendon,  etc.,  R.  Co.,  [1894]  1  Q.  B.  833,  837, 
.63  L.  J.  Q.  B.  411,  70  L.  T.  Rep.  N.  S.  172, 
42  Wkly.  Rep.  347;  Winsford  Local  Bd.  V. 
Cheshire  Lines  Committee,  24  Q.  B.  D.  456, 
458,  59  L.  J.  Q.  B.  372,  62  L.  T.  Rep.  N.  S. 
■268,  7  R.  &  Can.  Cas.  72,  38  Wkly.  Rep.  511; 
,  South  Eastern  R.  Co.  v.  Railway  Com'rs, 
6  Q.  B.  D.  586,  592,  45  J.  P.  388,  50  L.  J. 
Q.  B.  201,  44  L.  T.  Rep.  N.  S.  203;  Didcot, 
^tc,  R.  Co.  V.  Great  Western  R.  Co.,  66  L.  J. 
Q.  B.  33,  35 :  West  Ham  Corp.  v.  Great  East- 
ern R.  Co.,  64  L.  J.  Q.  B.  340,  344,  72  L.  T. 
Rep.  N.  S.  395,  9  R.  &  Can.  Cas.  7;  Great 
Western  R.  Co.  v.  Railway  Com'rs,  50  L.  J. 
Q.  B.  483,  486;  Monetary  Advance  Co.  v. 
Cater,  4  T.  L.  R.  464. 

62.  Com.  V.  Sturtevant,  182  Pa.  St.  323, 
333,  37  Atl.  916. 

63.  It  is  not  a  technical  word,  but  one  in 
common  use,  and  its  meaning  is  to  be  found 
in  the  sense  attached  to  it  by  approved  usage. 
State  V.   Cave,   20  Mont.   468,  475,   52   Pac. 

'200  [quoting  Mont.  Pol.  Code,  §  15,  and  cit- 
ing State  V.  Johnson,  20  Mont.  367,  51  Pac. 
820]. 

64.  State  v.  Cave,  20  Mont.  468,  475,  52 
Pac.  200  [quoting  Roget  Thesaurus;  Webster 
Diet.]. 

65.  Century  Diet.  Iquoted  in  State  v.  Cave, 
■20  Mont.  468,  475,  52  Pac.  200]. 

The  meaning  of  the  word  is  not  limited  to 
inanimate  bodies  or  things.  Men  are  often 
facilities..  State  v.  Cave,  20  Mont.  468,  475, 
52  Pac.  200,  where  it  is  said:     "Without  a 


crew  to  man  his  vessel,  the  master  of  a  ship 
would  not  have  the  necessary  facilities." 

66.  Wharton  L.  Lex. 

67.  Derived  from  the  Latin  facere,  to  make 
to  do.  Century  Diet.  See  also  Bovle  v. 
State,  105  Ind.  469,  494,  5  N.  E.  203,  55  Am. 
Rep.  218. 

As  distinguished  from  the  law,  a  fact  may 
be  taken  as  that  out  of  which  the  point  of 
law  arises;  that  which  is  asserted  to  be  or 
not  to  be,  and  is  to  be  presumed  or  proved 
to  be  or  not  to  be,  for  the  purpose  of  apply- 
ing or  refusing  to  apply  a  rule  of  law.  Hul- 
ings  V.  Hulings  Lumber  Co.,  38  W.  Va.  351, 
371,  18  S.  E.  620  [citing  Cooley  Torts  (2d 
ed.)  800,  801;  2  Thompson  Tr.  §§  1662,  1705]. 

Distinguished  from  "allegation"  in  State 
V.  Harris,  97  Iowa  407,  409,  66  N.  W.  728. 

Distinguished  from  "truth"  in  Drake  v. 
Cockroft,  4  E.  D.  Smith  (N.  Y.)  34,  37. 

68.  1  Bentham  Jud.  Ev.  48. 

69.  Drake  v.  Cockroft,  4  E.  D.  Smith 
(N.  Y.)  34,  37;  Webster  Diet  [quoted  in 
Boyle  V.  State,  105  Ind.  469,  494,  5  N.  E. 
203,  55  Am.  Rep.  218]. 

70.  Lackley  v.  Vanderbilt,  10  How.  Pr. 
(K.  Y.)   155,  161. 

71.  Bouvier  L.  Diet,  [quoted  in  Boyle  v. 
State,  105  Ind.  469,  494,  5  N.  E.  203,  55  Am. 
Rep.  218] ;  Walker  Diet,  [quoted  in  Lackey 
V.  Vanderbilt,  10  How.  Pr.  (N.  Y.)   155,  161]. 

72.  Webster  Diet,  [quoted  in  Gates  v.  Haw, 
150  Ind.  370,  372,  50  N.  E.  299]. 

73.  Huber  v.  Guggenheim,  89  Fed.  598, 
601. 

74.  Walker  Diet,  [quoted  in  Lackey  v. 
Vanderbilt,  10  How.  Pr.  (N.  Y.)   155,  161]. 

75.  Lackey  v.  Vanderbilt,  10  How.  Pr. 
(N.  Y.)   155,  161. 

76.  Clare  v.  People,  9  Colo.  122,  124,  10 
Pac.  799  [citing  Bouvier  L.  Diet.]  (where  it 
is  said :  "  Instances  sometimes  arise  when  it 
would  puzzle  a  professional  philologist  to 
tell  which  of  the  two  words  would  more  ac- 
curately characterize  a  given  '  action '  or 
'thing  done'");  Boyle  v.  State,  105  Ind. 
469,  494,  5  N.  E.  203,  55  Am.  Rep.  218  [quot- 
ing Bouvier  L.  Diet. ;  Webster  Diet. ;  Worces- 
ter Diet.]. 
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occurrence  or  event;'"  an  incident ;™  an  event  or  incident."  The  term  is  some- 
times used  as  the  equivalent  of  "  matter."  ^  (Fact :  Accessaries  Before  or  After, 
see  Criminal  Law.  Attorney  in,  see  Attoenet  and  Client.  Conclusion  of 
Fact,  see  Evidence.  Finding  of  Fact,  see  Trial.  Fraud  in,  see  Fraud.  Judicial 
Notice  of,  see  Evidence.  Mistakes  of,  see  Equity.  Necessity  —  Of  Finding  of, 
see  Appeal  and  Error  ;  Of  Recital  of,  see  Appeal  and  Error.  Presumption  of, 
see  Evidence.  Question  of  Law  or  Fact,  see  Criminal  Law  ;  Trial.  Eebuttal 
of  Presumption  of,  see  Evidence.) 

Facta  sunt  POTENTIORA  verbis,  a  maxim  meaning  "Facts  are  more 
powerful  than  words."  ^' 

FACTA  TENENT  MULTA  QU^  FIERI  PROHIBENTUR.  A  maxim  meaning 
"  Deeds  contain  many  things  which  are  prohibited  to  be  done."  ^ 

FACTORIZING  PROCESS.     See  Garnishment. 

Fact  or  matter  in  issue,  a  fact  or  matter  on  which  the  plaintiff  pro- 
ceeds by  his  action  and  which  the  defendant  controverts  in  his  pleadings.^  (See, 
generally,  Pleading.) 


77.  Boyle  v.  State,  105  Ind.  469,  494,  5 
N.  E.  203,  55  Am.  Eep.  218  [quoting  Web- 
ster Diet.] ;  WoodfiU  v.  Patton,  76  Ind.  575, 
579,  40  Am.  Rep.  269,  where  the  term  is  dis- 
tinguished from  "  evidence." 

78.  Boyle  v.  State,  105  Ind.  469,  494,  5 
N.  E.  203,  55  Am.  Eep.  218  [qwting  Webster 
Diet.;  Worcester  Diet.]. 

79.  Drake  v.  Cockroft,  4  E.  D.  Smith 
(N.  Y.)  34,37. 

"Facts  constituting  a  cause  of  action  or  a 
defence "  see  Lawrence  ».  Wright,  2  Duer 
(N.  Y.)  673,  674. 

"That  he  .has  knowledge  of  the  facts 
therein  stated "  see  Nordine  v.  Knutson,  62 
Minn.  264,  64  N.  W.  565. 

"There  are  two  kinds  of  facts  —  'eviden- 
tiary facts  and  inferential  facts.' "  Woodfill 
V.  Patton,  76  Ind.  575,  579,  40  Am.  Rep.  269 
[citing  Locke  v.  Merchants'  Nat.  Bank,  66 
Ind.  353,  362].     (See  Evidentiaet  Fact.) 

"Fact  in  an  insurance  policy"  see  Wainer 
■e.  Milford  Mut.  P.  Ins.  Co.,  153  Mass.  335, 
339,  26  N.  E.  877,  11  L.  R.  A.  598. 

"Facts  detailed,"  as  referring  to  the  facts 
detailed  by  counsel  in  drawing  up  a  case. 


should  be  construed  as  synonymous  with  the 
word  "  testimony."  Potter  v.  Washburn,  13 
Vt.  558,  565,  37  Am.  Dec.  615. 

Facts  must  be  material  to  contract  see  8 
Cyc.  524  note  86. 

80.  Whelpley  v.  Van  Epps,  9  Paige  (N.  Y.) 
332,  333,  37  Am.  Dec.  400  [cited  in  State  k. 
Grinstead,  10  Kan.  App.  74,  61  Pac.  975]. 

81.  Bouvier  L.  Diet. 
83.  Wharton  L.  Lex. 

Applied  in  Warcombe's  Case,  12  Coke  124, 
125. 

83.  Lillis  V.  Emigrant  Ditch  Co.,  95  Cal. 
553,  559,  30  Pac.  1108;  Garwood  v.  Garwood, 
29  Cal.  514,  521;  Glenn  v.  Savage,  14  Oreg. 
567,  575,  13  Pao.  442.  See  also  King  v. 
Chase,  15  N.  H.  9,  15,  41  Am.  Dee.  675. 

A  fact  in  issue  as  distinct  from  a  fact  in 
controversy  see  Caperton  v.  Schmidt,  26  Cal. 
479,  494,  85  Am.  Dec.  187 ;  McDonald  v.  Bear 
River,  etc..  Water,  etc.,  Co.,  15  Cal.  145,  148 ; 
Betts  i\  Starr,  5  Conn.  550,  554,  13  Am.  Dec. 
94;  Potter  v.  Baker,  19  N.  H.  166,  167;  King 
V.  Chase,  15  N.  H.  9,  17,  41  Am.  Dec.  675; 
Towns  V.  Nims,  5  N.  H.  259,  261,  20  Am.  Dee. 
578. 
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[8]  .  KJ 
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f.  Review,  287 

(i)  Harmless  Error,  287 
(ii)  Setting  Aside  Verdict  as  Against  the  Evidence,  288 

F.  Lien,  288 

G.  Rights    and    Liabilities  of  Princijpal    and  BroJcer    as    to    Third 

Persons,  289 

1.  Rights  of  Principal  Against  Third  Persons,  289 

a.  In  General,  289 

b.  Rights  Against   Other  Party  to   Contract   Negotiated  by 

Broker,  290 
(i)  General  Rules,  290 
(ii)  Validity  of  Contract,  290 

(ill)  Right    of   Seller    of  Stock    to    Indemnity  Against 
Calls,  291 

(a)  Liability  of  Buyer  in  General,  291 

(b)  Liability  of  Stock-jobber,  292 

2.  Rights  of  Third  Persons  Against  Principal,  292 

a.  Rights  Based  on  Contract  Negotiated  by  Broker,  293 

(i)   General  Ride,  292 
(ii)  Validity  of  Contract,  293 

(in)  Authority  of  Broker  to  Negotiate  Contract,  294 
(k)  In  General,  294 

(b)  Authority  to  Execute  Contract  of  Sale,  294 

(c)  Authority  to  Sell  on  Credit,  295 

(d)  Authority  to  G%ve  Warranty,  295 

(e)  Custom,  and  Usage,  295 

(f)  Ratification  and  Repudiation,  296 

(1)  Necessity  of  Ratification,  296 

(2)  Effect  of  itatification,  296 

(3)  What  Constitutes  Ratification,  296 

(4)  Repudiation,  297 

(g)  Estoppel,  297 

b.  Rights  Independent  of  Contract  Negotiated  by  Broker  or 

Collateral  Thereto,  297 
(i)  In  General,  297 

(n)  Authority  of  Broker  to  Dispose  of  Prvnci/paVs  Prop- 
erty, 298 

(a)  In  General,  298 

(b)  Pledges,  298 

(rrr)  Authority  of  Broker  to  Recei/oe  Payment,  298 
(iv)  Misrepresentations  of  Broker,  300 
(vj  Notice  to  Broker  as  Notice  to  Principal,  301 

3.  Rights  of  Broker  Agadnst  Third  Persons,  301 

a.  In  General,  801 
>  b.  Right  of  Lien,  301 

c.  Rights  Based  on  Contract  Negotiated  hy  Broker,  801 
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Rights  of  Third  Persons  Against  Brolcer,  303 

a.  In  General,  302 

b.  Rights    fff    Other    Party     to     Contract    Negotiated    ly 

Brolcer,  303 
(i)  Rights  Based  on  Contract,  303 

(a)  Where  Broker  Coni/racts  For  Himself,  803 

(b)  Where  Broker  Contracts  For  Disclosed  Prin- 

cipal, 303 
(o)  Where     Broker     Contracts    For     Undisclosed 
Principal,  303 
(n)  Rights     Independent     of     Contract     or     Collateral 
Thereto,  304 
(a)  In  General,  304 

f  b)  Breach  of  Warranty  of  Authority,  805 
(o)  Fraud,  305 
Actions  Between  Principal  or  Broker  and  Third  Persons,  306 


GROSS-RBFBRBNCES 

For  Matters  Relating  to : 

Agent,  Generally,  see  Principal  and  Agent. 

Auctioneer,  see  Auctions  and  Auctioneers. 

Broker  as  Member  of  Exchange,  see  Exchanges. 

Forwarder,  see  Carriers. 

Forwarding  Agent,  see  Principal  and  Agent. 

Grounds  For  Arrest  of  Broker  in  Civil  Action,  see  Arrest. 

Insurance  Broker,  see  Insurance. 

License  or  Privilege  Tax  as  Interference  Witli  Commerce,  see  Commerce. 

Money  Paid  Broker  on  Procuring  Volunteer  as  Bounty,  see  Bounties. 

Pawnbroker,  see  Pawnbrokers. 

Kigbt  to  Commission  on  : 

Gambling  Contract,  see  Gaming. 

Lottery  Contract,  see  Lotteries. 
Ship- Broker,  see  Shipping. 
Shipmaster  as  Factor,  see  Shipping. 
Supercargo  as  Broker,  see  Shipping. 

L  FACTORS.* 

A.  General  Nature  of  Ag-ency — l.  Definition.  A  factor  is  generally 
defined  to  be  an  agent  who  as  a  business  sells  goods  or  merchandise  consigned 
and  delivered  to  him  by  or  for  his  principal  for  a  compensation  commonly  called 
factorage  or  commission.'' 

1.  Alabama. — Lehman  v.  Pritchett,  84  Ala.  As  defined  by  statute  "  a  factor  is  an  agent 

512,  513,  4  So.  601.  who,  in  the  pursuit  of  an  independent  calling, 

Missouri. —  State  v.  Thompson,  120  Mo.  12,  is  employed  by  another  to  sell  property  for 
20,  25  S.  W.  346  [quoting  Story  Agen.  (9th  him,  and  is  vested  by  the  latter  with  the  pos- 
ed.) §  33].  session    or   control    of    the    property,   or    au- 

Oklahoma. —  See    Peoples'    Bank    v.    Friek  thorized    to    receive    payment   therefor    from 

Co.,  13  Okla.  179,  185,  73  Pac.  949.  the  purchaser."    Cal.  Civ.  Code,  §  2026  [cited 

Pennsylvania. —  Com.   v.  Keller,   9   Pa.   Co.  in  Lehmann  v.  Schmidt,   (Cal.  1889)   22  Pac. 

Ct.  253,  255  [quoting  6  Bacon  Abr.  558].    See  973,  24  Pac.  120]. 

also  Com.   v.  Shober,  3  Pa.   Super.   Ct.   554,  The     term     "  commission     merchant "     is 

556   [quoting  Bouvier  L.  Diet.] ;   Higgins  v.  synonymous  with  "  factor."    Perkins  v.  State, 

Grindrod,  16  Phila.  200,  201.  50  Ala.  154;  State  v.  Thompson,  120  Mo.  12, 

Texas. —  See  Milburn  Mfg.  Co.  v.  Peak,  89  20.  25  S.  W.  340;  Thompson  v.  Woodruff.  7 

Tex.  209,  211,  34  S.  W.  102.  Coldw.    (Tenn.)    401,  405   [citing  Bouvier  L. 

Wisconsin. —  Edgerton  V.  Michels,  66  Wis.  Diet.] .      See    also    Lehman    r.    Pritehett,    84 
124,  130,  26  N.  W.  748,  28  N.  W.  408.  Ala.   512,   513,   4   So.   601:    Burton   r.   Good- 
See  23  Cent.  Dig.  tit.  "  Factors,"  §  1.  speed,   69   111.    237 ;    Duguid   v.   Edwards,   50 
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2.  Possession  of  Goods.  A  factor  mnst  be  in  actual  or  constructive  possession 
of  the  property  which  he  sells  for  his  principal.^ 

3.  Fiduciary  Relation.  The  usual  rule  that  an  agent  cannot  make  a  profit  out 
of  his  position  applies  of  coiirse  to  a  factor  who  is  entitled  only  to  his  commission  and 
must  strictly  account  to  his  principal  for  all  profits  made.^  He  cannot  place  him- 
self in  any  position  which  is  antagonistic  to  his  relation  as  agent  for  his  principal.* 

4.  Distinguished  From  Broker.  The  features  which  mainly  distinguish  a  factor 
from  a  l)roker  are :  The  former  is  intrusted  with  the  possession,  disposal,  and 
control  of  the  property  and  may  sell  it  in  his  own  name  and  bind  the  principal ; 
tlie  broker  usually  does  not  have  possession,  disposal,  and  control,  and  should  sell 
in  the  name  of  his  principal.^  The  broker  is  strictly  speaking  a  middleman  or 
intermediate  negotiator  between  the  parties,'  and  is  not  in  the  fiduciary  relation 
of  an  agent  to  his  principal,  but  must  favor  neither  the  one  nor  the  other  of 
the  parties  between  whom  he  effects  a  transaction.'' 

B.  Regulation  of  Business  ;  Licenses,^  Penalties,^  Etc.    Those  who  wish 


Barb.  (N.  Y. )  288.  A  commission  merchant, 
within  the  meaning  of  the  revenue  law, 
has  been  defined  to  be :  "  One  who  buys  and 
sells  on  commission,  and  may  sell  any  per- 
sonal property  which  is  left  with  or  consigned 
to  him  for  sale,  except  such  as  is  expressly 
excepted  by  the  act."  White  v.  Com.,  78  Va. 
484,  485.  The  mere  agent  to  sell  the  goods  of 
others  for  a  commission.  Alabama  Fertilizer 
Co.  V.  Reynolds,  79  Ala.  497,  502. 

An  agent  employed  to  sell  or  to  purchase 
and  sell  personal  property  intrusted  to  his 
possession  for  commission  is  a  factor.  Beards- 
ley  V.  Schmidt,  120  Wis.  405,  98  N.  W.  235 
[citing  Reinhard  Agen.  §  449]. 

An  agent  merely  for  collecting  debts  is  not 
a  factor.  Hopkirk  v.  Bell,  3  Cranch  (U.  S.) 
454,  2  L.  ed.  497. 

Distinguished  from  "forwarding  agent" 
see  Perkins  v.  State,  50  Ala.  154. 

Distinguished  from  "warehouseman"  see 
White  V.  Boyd,  124  N.  C.  177,  32  S.  E.  495; 
Philadelphia  Nat.  Bank  v.  Pennsylvania 
Warehousing,  etc.,  Co.,  141  Pa.  St.  517,  21 
Atl.  651. 

Halation  of  debtor  and  creditor  distin- 
guished from  that  of  factor  and  principal  see 
Stieglitz  V.  0.  J.  Lewis  Mercantile  Co.,  76 
Mo.  App.  275. 

Salary  may  be  given  a  factor  for  his  serv- 
ices instead  of  a  commission.  See  Winne  v. 
Hammond,  37  111.  99;  State  v.  Thompson, 
120  Mo.  12,  25  S.  W.  346;  Anderson  L.  Diet. 
See  infra,  I,  E.  See  also  Perkins  v.  State,  50 
Ala.  154  [citing  1  Parsons  Contr.  78]  ;  Spears 
r.  League,  6  Coldw.  (Term.)  420;  Edgerton  v. 
Michels,  66  Wis.  124,  26  N.  W.  748,  28 
N.  W.  408;  Baring  v.  Corris,  2  B.  &  Aid. 
137,  20  Rev.  Rep.  383. 

2.  People's  Bank  v.  Frick  Co.,  13  Okla.  179, 
73  Pac.  949.  See  also  Sage  v.  Shepard,  etc.. 
Lumber  Co.,  4  N.  Y.  App.  Div.  290.  38  N.  Y. 
Suppl.  449  [a/firmed  in  158  N.  Y.  672,  52 
N.  E.  1126];  Edgerton  v.  Michels,  66  Wis. 
124,  26  N.  W.  748,  28  N.  W.  408. 

Direct  consignment  of  goods  to  a  person 
is  not  necessary  to  give  him  the  status  of  a 
factor.  It  is  necessary  only  that  he  should 
have  possession  of  the  property  with  author- 
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ity    to    sell    on    commission.      Beardsley    v. 
Schmidt,  120  Wis.  405,  98  N.  W.  235. 

3.  Kansas. —  Thayer  v.  Hoffman,  53  Kan. 
723,  37  Pac.  125. 

Louisiana. —  Payne  v.  Waterson,  16  La. 
Ann.  239;  Denson  v.  Stewart,  15  La.  Ann. 
456. 

Maryland. —  Keighler  v.   Savage  Mfg.  Co., 

12  Md.  383,  71  Am.  Dec.  600. 

New  Yorfc.— Hidden  v.  Waldo,  55  N.  Y. 
294  [reversing  7  Alb.  L.  J.  79]. 

North  Carolina. —  Mealor  v.  Kimble,  6  N.  C. 
272. 

Virginia. —  Alexander  v.  Morris,  3  Call. 
89. 

Wisconsin. —  See  Gaveney  v.  Gates,  68  Wis. 
1,  31  N.  W.  223. 

See  23  Cent.  Dig.  tit  "  Factors,"  §  43. 

4.  Gordon  v.  Goodrich,  11  La.  Ann.  410. 
A  fiduciary  relation  see  Assignments  Fob 

BENEriT  OF  Ceeditoks,  4  Cyc.  417. 

5.  See  the  following  cases : 

Alabama. —  Lehman  v.  Pritohett,  84  Ala. 
512,  4  So.  601. 

Kentucky. —  Graham  v.  Duckwall,  8  Bush 
12. 

Missouri. —  Third  Nat.  Bank  v.  Snyder,  10 
Mo.  App.  211,  215  [citing  Bouvier  L.  Diet.; 
2  Kent  Comm.  622  note  &]. 

New  Yorfc.— Ladd  v.  Arkell,  37  N.  Y. 
Super.  Ct.  35. 

Oklahoma. —  People's    Bank   v.    Frick    Co., 

13  Okla.  179,  73  Pac.  949. 

Wisconsin. —  Edgerton  v.  Michels,  66  Wis. 
124,  26  N,  W.  748,  28  N.  W.  408. 

United  States. —  Slack  v.  Tucker,  23  Wall. 
321,  23  L.  ed.  143  [citing  2  Kent  Comm.  622; 
Story  Agen.  §  34;  Story  Sales,  §  91]. 

England. —  Baring  v.  Corrie,  2  B.  &  Aid. 
127,  20  Rev.  Rep.  383. 

Brokers  generally  see  infra,  II,  A. 

6.  See  Edgerton  v.  Michels,  66  Wis.  124, 
26  N.  W.  748,  28  N.  W.  408. 

7.  Beal  v.  McKiernan,  6  La.  407  [citing 
La.  Civ.  Code,  art.  2987]. 

8.  Licenses  generally  see  Licenses. 
Legislative  regulation  of  factors  see  also 

CoMMEECE,  7  Cyc.  444. 

9.  Penalties  generally  see  Penalties. 
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to  engage  in  the  business  of  factor  or  commission  merchant  are  often  required  to 
obtain  a  license  for  conducting  such  a  business.^"  Statutes  which  require  mer- 
chants who  sell  farm  produce  upon  commission  to  obtain  a  license  and  execute  a 
bond  for  the  faithful  performance  of  their  contract  are  held  constitutional  in  some 
states,"  but  in  others  such  a  provision  is  held  unconstitutional  as  an  unjustifiable 
interference  with  the  right  of  citizens  to  carry  on  a  legitimate  business.'^  Statu- 
tory regulations  of  the  duties  of  a  factor  which  impose  upon  him  penalties  for 
failure  to  comply  with  the  regulations  provided  for  are  subject  to  the  usual  rule 
of  strict  construction.'^  A  statute  declaring  any  commission  merchant  who  fails 
on  demand  to  deliver  to  the  consignor  the  proceeds  of  a  sale  of  goods  guilty  of 
misdemeanor  makes  an  actual  demand  for  tiie  proceeds  a  necessary  prerequisite 
to  a  conviction.'*  Under  a  statute  which  provides  a  penalty  for  the  embezzlement 
of  proceeds  of  a  sale  of  merchandise  by  consignees  and  factors,  horses  are  mer- 
chandise, and  the  factor  who  embezzles  the  proceeds  of  the  sale  of  a  horse  is 
subject  to  the  prescribed  penalty.'' 

C.  Revocation  OF  Termination  of  Ag-ency — 1.  In  General.  In  the  absence 
of  any  time  fixed  for  the  continuation  of  the  factor's  employment  it  may  be  ter- 
minated at  any  time,'*  and  the  principal  may  repossess  himself  of  the  goods  at 
any  time  before  sale  on  payment  of  his  indebtedness  to  the  factor."  In  case  of 
an  agreement  as  to  the  continuation  of  employment,  a  default  in  his  obligations 
by  the  factor  may  of  course  release  the  principal." 

2.  By  Death  of  Either  Party  or  by  Insolvency  of  Factor.'^  The  factor's  power 
of  sale  to  reimburse  himself  for  advances  made  or  expenses  incurred  is  not 
revoked  by  the  death  of  the  principal.^    But  the  death  of  the  factor  necessarily 


10.  See  Kansas  City  v.  Grush,  151  Mo.  128, 
52  S.  W.  286;  Neal  v.  Com.,  21  Gratt.  (Va.) 
511. 

Arbitrary  discrimination. — A  statute  which 
requires  conuniasion  merchants  in  cities  of 
population  of  a  certain  size  to  be  licensed  is 
not  unconstitutional  as  an  arbitrary  discrim- 
ination, because  it  excepts  from  its  operation 
dealers  of  grain,  live  stock,  and  dressed 
meats  where  other  laws  sufficiently  provide 
for  the  inspection  of  grain,  live  stocl;:,  and 
dressed  meats.  Lasher  v.  People,  183  III.  226, 
55  N.  E.  663,  75  Am.  St.  Rep.  103,  47  L.  E.  A. 
'802. 

When  license  unnecessary. —  Such  a  statute 
does  not  render  it  necessary  for  one  who  may 
gratuitously  assume  the  duties  of  a  com- 
mission merchant  or  who  may  in  one  or  more 
instances  incidentally  discharge  such  duties 
to  obtain  a  license;  it  is  only  the  person  who 
intends  to  engage  in  the  business  of  a  factor 
or  commission  merchant  as  a  source  of  profit 
who  is  subject  to  the  statute.  Perkins  v. 
State,  50  Ala.  154. 

11.  State  «.  Wagener,  77  Minn.  483,  80 
N.  W.  633,  778,  1134,  77  Am.  St.  Eep.  681, 
46  L.  R.  A.  442. 

12.  People  v.  Berrien  Cir.  Judge,  124  Mich. 
664,  83  N.  W.  594,  83  Am.  St.  Rep.  352,  50 
L.  R.  A.  493. 

13.  Wright  13.  People,  61  111.  382;  Mc- 
Masters  v.  Burnett,  92  Ky.  358,  17  S.  W. 
1021,  13  Ky.  L.  Rep.  617;  Holman  v.  Frost, 
26  S.  C.  290,  2  S.  E.  16.  See,  generally, 
Statutes. 

14.  Wright  V.  People,  61  111.  382. 
Conviction  as  prerequisite   to   recovery  of 

penalty. —  Under    a    statute    which    provides 


that  a  factor  who  fails  on  demand  to  pay  to 
his  principal  the  proceeds  of  a  sale  shall  be 
guilty  of  a  misdemeanor  and  be  liable  to 
double  the  value  of  the  property  sold,  a  factor 
is  not  liable  for  the  double  value  until  he  has 
been  convicted.  Hope  v.  Hull,  60  Mo.  App. 
61. 

15.  Com.  V.  Keller,  9  Pa.  Co.  Ct.  253. 

16.  Outerbridge  v.  Campbell,  87  N.  Y. 
App.  Div.  597,  84  N.  Y.  Suppl.  537. 

What  does  not  amount  to  revocation. —  A 
delivery  of  goods  to  a,  factor  who  has  ad- 
vanced money  on  them  on  a  contract  that 
they  should  be  consigned  to  him  for  sale  is 
not  revoked  by  the  fact  that  the  consignor 
pays  the  charges  of  forwarding.  Brown  t. 
Wiggin,  16  N.  H.  312. 

17.  Gragard  f.  Metropolitan  Bank,  106  La. 
298,  30  So.  885 ;  Pam  v.  Vilmar,  54  How.  Pr. 
(N.  Y.)  235. 

If  the  withdrawal  from  the  factor  of  his 
power  to  sell  was  made  before  he  took  any 
steps  to  execute  the  power  or  acquire  any 
interest  in  the  goods,  before  he  incurred  any 
expense  or  liability,  and  before  the  pos- 
session of  the  goods  was  transferred  to  him, 
he  is  not  entitled  to  commissions.  Roberts 
Xi.  Andrews,  15  Pa.  Super.  Ct.  311. 

18.  Nalle  v.  Conrad,  30  La.  Ann.  503, 
where  an  agreement  by  a  planter  to  consign 
and  pay  commissions  on  his  entire  crop  was 
held  not  binding  after  the  factor's  refusal  to 
fulfil  the  stipulations  as  to  paying  certain 
drafts  and  taxes. 

19.  See  infra,  I,  F,  1,  e,   (il) . 

20.  Willingham  v.  Rushing,  105  Ga.  72,  31 
S.  E.  130;  Merry  v.  Lynch,  68  Me.  94,  opin- 
ion of  the  court  by  Libbey,  J. 
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terminates  the  agency,  and  payment  for  goods  sold  previous  to  death  cannot  be 
received  by  his  administrator.^'  The  insolvency  of  the  factor  terminates  his 
authority  over  goods  consigned  to  him,'^  and  the  property  remaining  in  his  hands 
and  the  proceeds  of  such  as  has  been  sold  are,  with  the  exception  of  the  value  of 
the  factor's  lien  which  he  may  have,  the  property  of  the  consignor  and  subject 
to  his  order.^ 

D.  Powers  and  Authority,  and  Duties  and  Liabilities  to  Principal  — 
1.  General  Rules.  Emergencies  may  arise  in  which  a  factor  may  from  the 
necessities  of  the  case  be  justified  in  assuming  extraordinary  powers  and  his  acts 
fairly  done  under  such  circumstances  bind  the  principal.^  A  factor  after  com- 
pleting a  sale  cannot  bind  his  principal  by  submitting  to  arbitration  the  claim  for 
damages  for  a  breach  of  implied  warranty  of  the  property  sold.^  It  has  been 
held  that  consignors  are  bound  by  stipulations  made  by  their  factors  that  perish- 
able goods  would  keep  good  and  marketable  during  a  certain  period  of  time.^* 
Factors  may  transact  their  business  in  accordance  witli  definite  and  notorious 
usages  of  trade  unless  the  usages  or  customs  be  in  contravention  of  a  rule  at 
law.^'  A  factor  must  if  he  accept  a  consignment  comply  with  the  conditions 
imposed  by  the  consignor.^  If  the  factor  has  notice  that  the  principal  has 
drawn  on  him  in  anticipation  of  the  avails  of  the  consignment  the  factor  becomes 
bound  by  accepting  the  consignment  to  pay  the  bill  and  in  case  of  non-payment 
lie  is  bound  to  refund  to  the  drawer  the  damages  and  costs  which  he  may  have 
been  compelled  to  pay  by  reason  of  his  bill  having  been  protested.^  If  factors 
are  employed  to  sell  goods  in  a  foreign  market  they  are  not  liable  to  the 
principal  for  the  negligence  and  delay  of  the  carrier,  provided  they  exercise 
reasonable  skill  and  ordinary  diligence  in  selecting  the  carrier  and  attending  to 
the  shipping  of  the '  goods.^  A  factor  employed  by  the  general  agent  of  a 
corporation  to  sell  the  goods  manufactured  and  to  purchase  stock  has  power  to 
buy  on  credit,  but  not  to  give  the  note  of  the  corporation.^' 

2.  Skill  and  Care  Required.  A  factor  is  held  only  to  reasonable  care  and 
diligence  in  his  employment ;  ^  that  is,  the  same  degree  of  care  and  diligence 

21.  Merrick's  Estate,  8  Watts  &  S.  (Pa.)  particular  mode  of  selling  cotton  in  Mobile 
402.  "  was  very  common  in  the  trade,  but  that  a 

Delegation  of  authority  see  infra,  I,  D,  4.      few  factors  in  Mobile  would  not  do  so,"  is  nos 

22.  Audenried  v.  Betteley,  8  Allen  (Mass.)  proof  of  a  usage  of  trade.  Austill  v.  Craw- 
302.     See  also  Cushman  v.  Snow,  186  Mass.       ford,  7  Ala.  335. 

169,  71  N.  E.  529.  28.  Thus  if  two  lots  of  goods  are  consigned 

23.  Audenried  v.  Betteley,  8  Allen  (Mass.)  by  a  single  bill  of  lading  for  account  of  two 
302;  London,  etc.,  Bank  v.  Parke,  etc.,  Ma-  different  persons  the  consignee  cannot  accept 
chinery  Co.,  64  Fed.  637.  the  consignment  as  to  one  lot  and  refuse  it 

A  note  taken  by  a  factor  in  his  own  name  as  to  the  other.     If  he  accepts  as  to  one  he 

for  a  debt  due  his  principal  belongs  to  the  accepts   as  to   the  other.     Chaffe  v.  Heyner, 

principal  in  the  event  of  the  factor's  bank-  31  La.  Ann.  594. 

ruptcy.     Messier   v.  Amery,   1   Yeates    (Pa.)  29.  Urquhart  v.  Mclver,  4  Johns.    (N.  Y.J 

533,  1  Am.  Dec.  316.     See  also  Price  v.  Eal-  103.     See  infra,  I,  D,  14. 
ston,  2  Dall.    (Pa.)    60,  1  L.  ed.  289,  1  Am.  If  a  consignment  is  drawn  against  in  favor 

Dec.    260,   holding  that  a  bond  likewise  be-  of  the  third  person  the  rule  is  the  same.    See 

longed  to  the  principal.  infra,  I,  D,  14. 

24.  Amongst  other   emergencies  acts   done  30.  McCants  v.  Wells,  4  S.  C.  381. 

in  a  hona  fide  effort  to  save  perishing  prop-  31.  Emerson  v.  Province  Hat  Mfg.  Co.,  12 

erty  is  one.     Jervis  i'.  Hoyt,  2  Hun   (N.  Y.)  Mass.   237,  7  Am.   Dec.   66.     See  Murray  v. 

637  Iciting  Story  Agen.  §  141].  East  India  Co.,  5  B.  <&  Aid.  204,  24  Rev.  Rep. 

25.  Carnoehan  v.  Gould,   1  Bailey    (S.  C.)  325,  7  E.  C.  L.  118. 

179,  19  Am.  Dec.  668.  32.  Phillips  v.  Moir,   69   111.    155;   Kelley 

26.  Flash  v.  American  Glucose  Co.,  38  La.  v.  Maguire,  99  111.  App.  317;  Darlington  v. 
Ann.  4.  Fredenhagen,    18    111.    App.    273;    Bogert    o. 

27.  Phillips  r,.  Moir,  69  HI.  155;  Eapp  v.  Dorsey,  14  La.  430;  Jervis  v.  Hoyt,  2  Hun 
Grayson,  2  Blackf.  (Ind.)   130.  (N.  Y.)   637,  5  Thomps.  &  C.   (N.  Y.)   199. 

Customs  and  usages  generally  see  Customs  Where  a  person  undertakes  without  reward 

AND  Usages.  to  sell  the  property  of  another,  he   is  held 

SufiScient   proof   of   usage. —  Proof   that   a      liable  only  for  gross  negligence.     McLean  v. 
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■which  a  prudent  man  would  exercise  in  the  management  of  his  own  business.^ 
If  he  fails  to  employ  this  degree  of  care  and  diligence  he  may  be  held  liable  in 
damages.**  Thus  a  factor  will  be  liable  if  he  does  not  employ  faithful  and 
diligent  efforts  to  ascertain  and  procure  the  highest  market  value  of  the  property 
consigned ;  ^  but  if  he  be  diligent,  a  mistake  in  judgment  made  in  good  faith 
will  not  render  him  liable.^' 

3.  Following  Instructions.  If  a  consignee  accept  a  consignment,  he  accepts 
■on  the  terms  prescribed  by  the  shipper  and  cannot  after  acceptance  refuse  a  com- 
pliance with  the  orders  wliicli  accompanied  it;^  and  if  he  disobeys  the  instruc- 
tions of  his  principal  he  is  liable  for  the  loss  which  accrues  from  his  acts.^  Not 
only  must  he  obey  orders  but  he  must  strictly  adhere  to  his  orders  and  generally 
must  at  his  peril  pursue  them  literally.*'  If  he  follows  instructions  any  loss 
"which  may  occur  falls  on  the  principal.*'  A  factor,  however,  is  bound  to  obey 
only  such  instructions  as  are  definite.*'  Whether  a  factor  has  followed  instruc- 
tions is  a  question  for  the  jury.*^ 

4.  Delegation  of  Authority.  A  factor's  power  and  authority  are  subject  to 
the  maxim  potestas  delegata  non  delegari  potest.'^    At  least  a  factor  cannot 


Butherford,  8  Mo.  109.     See  also  Patterson  v. 
Mclver,  90  N.  C.  493. 

After  reasonable  notice  to  the  principal  to 
take  back  goods,  after  the  termination  of  the 
agency,  the  factor  is  liable  only  for  gross 
negligence.  Barrows  v.  Cushway,  37  Mich. 
481. 

33.  Deshler  v.  Beers,  32  111.  368,  83  Am. 
Dec.  274. 

34.  Roberts  v.  Cobb,  76  Minn.  420,  79 
N.  W.  540;  Benedict  v.  Inland  Grain  Co.,  80 
JVIo.  App.  449;  Bernet  v.  Hockaday,  61  Mo. 
App.  627. 

35.  See  Linsley  v.  Carpenter,  4  Rob.  (N.  Y.) 
200,  where,  however,  the  factor  was  under 
written  contract  to  make  extraordinary  ef- 
fort to  obtain  the  highest  market  price.  See 
also  Francis  v.  Castleman,  4  Bibb  (Ky.)  282; 
Roberts  v.  Cobb,  76  Minn.  420,  79  N.  W.  540; 
Bernet  v.  Hockaday,  61  Mo.  App.  627. 

36.  Lesesne  v.  Cook,  16  La.  58. 
Sufficient  proof  of  negligence  and  want  of 

•due  skill  see  Savage  v.  Birckhead,  20   Pick. 
(Mass.)   167. 

37.  Loraine  v.  Cartwright,  15  Fed.  Cas. 
No.  8,500,  3  Wash.  151. 

A  mistake  as  to  or  misapprehension  of  the 
instructions  is  no  excuse.  Bundle  v.  Moore, 
3  Johns.  Cas.   (N.  Y.)   36. 

38.  Georgia. —  Day  v.  Crawford,  13  Ga. 
508. 

Louisiana. —  Copes  v.  Phelps,  24  La.  Ann. 
562. 

Missouri. —  Sigerson  v.  Pomeroy,  13  Mo. 
620. 

TfTew  Tori;.— Evans  v.  Root,  7  N.  Y.  186, 
57  Am.  Dec.  512  (holding  that  a  disobedi- 
ence of  instructions  to  "  sell  on  arrival " 
renders  the  factor  liable  for  loss  sustained 
through  a  fall  in  prices)  ;  Leverick  v.  Meig.s, 
1  Cow.  645. 

United  States. —  Courcief  v.  Ritter,  6  Fed. 
Cas.  No.  3,282,  4  Wash.  549  (holding  that  an 
instruction  to  "  make  sale  immediately  on  ar- 
rival "  requires  the  agent  to  sell  immediately 
on   arrival,   no  matter   at   what  loss,   if  he 


could  sell  at  all,  or  as  soon  as  he  could  sell)  ; 
Loraine  v.  Cartwright,  15  Fed.  Cas.  Wo.  8,500, 
3  Wash.  151. 

See  23  Cent.  Dig.  tit.  "  Factors,"  §  13. 

39.  See  Leverick  v.  Meigs,  1  Cow.  (N.  Y.) 
645.  See  also  Sigerson  v.  Pomeroy,  13  Mo. 
620. 

Departing  from  written  instructions  to'  fol- 
low verbal  instructions  of  a  general  agent  to 
whom  the  factor  is  referred  in  the  written 
instructions  does  not  render  the  factor  liable. 
Manella  v.  Barry,  3  Cranch  (U.  S.)  415,  2 
L.  ed.  484. 

40.  See  Sigerson  v.  Pomeroy,  13  Mo.  620; 
Hagan  v.  Paine,  2  N.  C.  272. 

41.  His  principal  cannot  impose  uncertain 
liabilities  on  him  by  obscure  and  contradic- 
tory orders.  In  such  case  the  factor  is  left 
to  his  own  judgment  which  is  to  be  honestly 
and  diligently  exerted.  Bessent  v.  Harris,  63 
N.  C.  542. 

42.  Sigerson  v.  Pomeroy,  13  Mo.  620,  hold- 
ing further  that  where'  there  has  been  a  de- 
viation from  the  orders  of  the  principal,  at- 
tended by  loss,  and  the  deviation  is  the  act 
of  agents  to  whom  the  goods  were  sent,  it  is 
for  the  jury  to  determine  whether  they  were 
agents  of  thel  principal  or  of  the  commission 
merchants. 

43.  Nebraska. —  Burke  v.  Frye,  44  Nebr. 
223,  62  N.  W.  476;  Housel  v.  Thrall,  18  Nebr. 
484,  25  N.  W.  612. 

Oklahoma.- — ■  People's  Bank  v.  Frick  Co.,  13 
Okla.  179,  73  Pac.  949. 

Tennessee. —  Insurance. Co.  of  North  Amer- 
ica V.  East  Tennessee,  etc.,  Co.,  97  Tenn.  320, 
37  S.  W.  225 ;  Merchants'  Nat.  Bank  v.  Tren- 
holm,  12  Heisk.  520. 

United  States. — Warner  v.  Martin,  11  How. 
209,  13  L.  ed.  667;  Terry  v.  Bamberger,  23 
Fed.  Cas.  No.  13,837,  14  Blatchf.  244,  44 
Conn.  558. 

England. —  Solly  v.  Rathbone,  2  M.  &  S. 
298. 

An  assignee  for  the  benefit  of  creditors 
does  not  become  the  factor  of  persons   who 
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delegate  his  authority  or  employment  beyond  the  usual  course  of  business,^  If 
a  factor  attempts  to  delegate  his  employment  to  another,  he  cannot  raise  any 
privity  between  that  other  and  his  principal.^  If  a  factor  employs  a  subagent 
without  the  authority  of  his  principal,  the  factor  is  responsible  for  the  subagent.^* 
5.  Rights  in  and  Title  to  Goods.  A  factor's  right  in  goods  consigned  to  him 
is  a  limited  one.  It  is  sometimes  called  a  special  property  and  is  never  regarded 
as  a  general  ownership.^^  He  acquires  no  right  of  property  wliatever  until  the 
delivery  thereof  or  of  the  bill  of  lading  therefor.^  It  is  sometimes  difficult  to 
determine  whether  the  transaction  has  been  a  sale  or  a  mere  consignment.^'  If 
it  appears  that  the  depositor  of  the  goods  reserves  a  right  to  take  them  back, 
the  transaction  is  considered  a  consignment  and  the  consignee  a  factor;™  but  if 
there  is  no  right  reserved  by  the  depositor  to  take  back  the  goods  the  transaction 
is  a  sale.^'  If  a  consignee  is  at  liberty  according  to  the  contract  between  him  and 
the  consignor  to  sell  at  any  price  he  likes  and  to  receive  payment  at  any  time  he 
likes,  but  is  to  be  bound  if  he  sells  the  goods  to  pay  the  consignor  for  them  at  a 
fixed  price  and  at  a  fixed  time,  the  transaction  is  a  contract  of  purchase  for  the 


consigned  goods  to  his  consignor  for  sale. 
Cameron  v.  Grouse,  11  N.  Y.  App.  Div.  391, 
42  N.  Y.  Suppl.  58.  See  also  Terry  v.  Bam- 
berger, 23  Fed.  Cas.  No.  13,837,  14  Blatchf. 
244,  44  Conn.  558. 

44.  Terry  v.  Bamberger,  23  Fed.  Cas.  No. 
13,837,  14  Blatchf.  244,  44  Conn.  558. 

A  sale  through  clerks  or  other  employees 
in  the  regular  course  of  business  can  be  made, 
the  factor  being  responsible  for  their  acts. 
Nugent  V.  Martin,  1  Tex.  App.  Civ.  Cas. 
§  1173.  Contra,  Warner  v.  Martin,  11  How. 
(U.  S.)  209,  13  L.  ed.  667,  holding  that  the 
factor  cannot  delegate  his  employment  to  his 
clerk,  in  which  case,  however,  the  decision 
rested  on  other  reasons  at  least  as  potent  as 
this  one. 

45.  Warner  v.  Martin,  11  How.  (U.  S.) 
209,  13  L.  ed.  667 ;  Solly  v.  Eathbone,  2  M.  & 
S.  298. 

46.  Loomis  v.  Simpson,  13  Iowa  532;  Rey- 
nolds V.  Kirkman,  8  Mart.  N.  S.  (La.)  464; 
Mark  v.  Bowers,  4  Mart.  N.  S.  (La.)  95; 
Housel  V.  Thrall,  18  Nebr.  484,  25  N.  W.  612. 

47.  U.  S.  «.  Villalonga,  23  Wall.  (U.  S.) 
35,  23  L.  ed.  64;  Walters  i;.  Ross,  29  Fed. 
Cas.  No.  17,122,  2  Wash.  283,  holding  that  a. 
factor,  as  between  him  and  his  principal,  has 
no  property  or  interest  in  the  goods  beyond 
his  commissions,  and  cannot  control  the  right 
of  the  principal  over  them. 

Assignment  for  benefit  of  creditors  by  a 
factor  does  not  pass  to  the  assignee  title  to 
goods  consigned  to  the  factor.  See  Assign- 
ments Fob  Benefit  of  Cbeditobs,  4  Cyc. 
217. 

Factor's  interest  is  not  subject  to  levy  on 
attachment  or  execution  at  the  suit  of  hi.s 
individual  creditors.  Rclf  v.  Boro,  17  La. 
Ann.  258;  Holly  v.  Huggeford,  8  Pick. 
(Mass.)  73,  19  Am.  Dec.  303;  Shaughnessey 
x>.  Lininger,  etc.,  Co.,  34  Nebr.  747,  52  N.  W. 
717;  Hampton,  etc.,  R.,  etc.,  Co.  v.  Sizer,  31 
Misc.  (N.  Y.)  499,  64  N.  Y.  Suppl.  553. 

His  rights  are  those  of  a  bailee  and  his 
possession  constitutes  an  exception  to  the 
rule  that  a  necessary  element  of  the  contract 
of  bailment  is  that  the  bailee  is  under  obli- 
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gation  to  restore  the  specific  things  depos- 
ited; for,  although  the  factor  in  performing 
his  duties  to  his  principal  may  and  usually 
does  pay  over  the  price  for  which  he  has  sold 
the  goods  in  his  keeping  instead  of  returning 
the  goods  themselves,  the  transaction  is  not 
one  of  sale  to  the  factor.  Blood  v.  Palmer,  11 
Me.  414,  26  Am.  Dec.  547.  See,  generally. 
Bailments. 

48.  Brown  ».  Wiggin,  16  N.  H.  312 ;  Roch- 
ester Bank  v.  Jones,  4  N.  Y.  497,  55  Am.  Dec. 
290  [reversing  4  Den.  489],  decided  under  the 
Factors  Act.     See  infra,  I,  F,  2. 

49.  A  statement  in  the  invoice  of  the  value 
of  the  merchandise  shipped  does  not  of  itself 
indicate  a  sale  rather  than  a  consignment, 
especially  where  the  shipment  was  the  first 
transaction  between  the  parties  and  the  ship- 
per was  a  foreign  merchant.  Pam  v.  Vilmar, 
54  How.  Pr.  (N.  Y.)  235. 

That  the  parties  by  their  correspondence 
after  the  shipment  construed  it  as  a  consign- 
ment for  sale  is  conclusive.     Pam  v.  Vilmar, 

54  How.  Pr.  (N.  Y.)  235. 

50.  W.  O.  Dean  Co.  v.  Lombard,  61  111. 
App.  94;  Berry  v.  Allen,  59  111.  App.  149; 
Planters'  Mut.  Ins.  Co.  v.  Engle,  52  Md.  468 ; 
Milburn  Mfg.  Co.  v.  Peak,  89  Tex.  209,  34 
S.  W.  102.  See  also  Lenz  v.  Harrison,  148 
111.  598,  36  N.  E.  567 ;  Brown  v.  Church  Co., 

55  111.  App.  655;  Bush  v.  Fry,  15  Ont.  122; 
Mitchell  V.  Sykes,  4  Ont.  501. 

51.  Dorsh  V.  Lea,  18  Pa.  Super.  Ct.  447; 
Wheeler,  etc.,  Mfg.  Co.  v.  Laus.  62  Wis.  635, 
23  N.  W.  17.  See  also  Norton  v.  Fisher,  113 
Iowa  595,  85  N.  W.  801,  holding  that  where 
goods  are  consigned  to  a  factor,  to  be  sold 
and  accounted  for  by  him  as  provided  by  a 
written  contract,  stipulating  that  he  shall 
buy  at  a  fixed  price  all  goods  remaining  un- 
sold on  a  certain  date,  and  that  the  title  shall 
not  vest  in  him  until  the  purchase-price  shall 
be  paid  in  full,  the  goods  remaining  unsold 
after  said  date  are  held  by  him  as  owner 
under  a  conditional  sale,  and  not  as  agent, 
and  his  mortgagee  for  value,  without  notice, 
after  such  date,  is  entitled  to  such  goods  as 
against  the  consignor. 
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purpose  of  reselling,  and  the  relation  of  principal  and  factor  does  not  exist.^* 
The  fact  that  goods  are  consigned  for  sale  with  the  provision  that  the  factor  may 
retain  on  a  sale  of  the  property  all  the  money  in  excess  of  the  invoice  price  does 
not  destro_y  the  relation  of  factor  and  principal  and  render  the  transaction  a  con- 
ditional sale.^^  A  person  to  whom  property  is  consigned  for  sale  is  none  the  less 
a  factor  because  he  bestows  labor  upon  it  before  it  is  ready  for  sale,  although  the 
character  of  the  property  is  thereby  entirely  changed.^*  Where  there  is  no  ques- 
tion as  to  whether  the  goods  have  been  sold  to  the  consignee,  but  an  ordinary- 
consignment  for  sale  is  admitted,  the  consignor  ordinarily  does  not  part  with  his 
title  by  the  consignment ;  he  continues  to  be  the  trne  owner  until  the  goods  are 
sold  by  the  consignee,'^  and  the  rule  is  the  same  whether  the  consignee  is  a  del 
credere  factor,^  is  under  advances  for  the  principal,^'''  or  is  simply  an  agent  for 
sale.^  If  in  pursuance  of  an  agreement  goods  are  shipped  to  a  factor  in  satisfac- 
tion of  antecedent  advances  and  are  thus  set  apart  and  specifically  appropriated 


53.  Ew  p.  White,  L.  R.  6  CK.  397,  40  L.  J. 
Bankr.  73,  24  L.  T.  Rep.  N.  S.  45,  19  Wkly. 
Rep.  488  [affirmed  in  29  L.  T.  Rep.  N.  S.  78, 
21  Wkly.  Rep.  465,  and  followed  in  Northern 
Electrical  Mfg.  Co.  v.  J.  C.  Wagner  Co.,  108 
Wis.  584,  84  N.  W.  894]. 

53.  Bridgeport  Organ  Co.  v.  Guldin,  3  Pa. 
Dist.  649.  See  W.  O.  Dean  Co.  v.  Lombard, 
61  111.  App.  94. 

Estoppel  to  show  true  relation. —  Upon  the 
trial  of  an  action  to  recover  possession  of 
personal  property  delivered  to  defendant's 
intestate  under  an  agreement  to  sell  the 
same  within  a  certain  time  and  for  a  price 
certain  and  to  pay  to  plaintiffs  the  proceeds 
therefor,  and  in  case  of  failure  to  effect  sale 
to  return  the  property  to  plaintiffs,  an  un- 
signed memorandum  produced  by  plaintiffs 
as  agreed  by  them  at  the  time  of  delivering 
the  goods,  by  which  memorandum  it  appeared 
that  the  goods  were  sold,  did  not  estop  plain- 
tiffs from  showing  the  true  nature  of  the 
transaction,  even  though  it  differed  from  the 
statement  made  of  it  by  their  written  ad- 
mission. Errico  v.  Brand,  9  Hun  (N.  Y.) 
654  [distinguishing  Durgin  v.  Ireland,  14 
N.  Y.  322;  Bonesteel  v.  Flack,  41  Barb. 
(N.  Y.)  435,  which  were  cases  of  completed 
contracts  of  sale],  the  court  saying,  however, 
that  the  memorandum  would  have  been  an 
estoppel  in  favor  of  bona  fide  purchasers. 

54.  Elgin  First  Nat.  Bank  v.  Schween,  127 
III.  573,  20  N.  E.  681,  11  Am.  St.  Rep.  174 

(where  milk  was  changed  into  butter  and 
cheese)  ;    Shaw    v.    Ferguson,    78    Ind.    547 

(where  hogs  were  slaughtered  and  converted 
into  pork)  ;  State  v.  Thompson,  120  Mo.  12, 
25  S.  W.  346  (where  according  to  contract 
the  factor  manufactured  one-stave  material 
into  barrels  for  sale ) . 

55.  Commercial  Nat.  Bank  v.  Heilbronner, 
108  N.  Y.  439,  15  N.  E.  701.  See  also 
Britton  v.  Ferrin,  171  N.  Y.  235,  63  N.  E. 
954. 

Estoppel  to  deny  principal's  title  based  on 
admissions  of  factor  subsequent  to  conversion 
by  him  see  Kennedy  v.  Strong,  14  Johns. 
(N.  Y. )  128,  which  was  an  action  of  trover 
for  the  conversion  of  merchandise. 

The  action  of  a  consignee  in  accepting  or 
refusing  a  consignment  cannot  affect  the  con- 


signor's title  to  the  goods  consigned.     Chaffe 
V.  Heyner,  31  La.  Ann.  594. 

56.  Commercial  Nat.  Bank  v.  Heilbronner, 
108  N.  Y.  439,  15  N.  E.  701.  See  also  Cush- 
man  v.  Snow,  186  Mass.  169,  71  N.  E.  529. 

The  title  to  the  unpaid  purchase-money  of 
goods  sold  by  a  del  credere  agent  is  in  the 
principal,  not  in  the  factor.  Moore  v.  Hilla- 
brand,  37  Hun  (N.  Y.)  491.  See  also  Stan- 
wood  V.  Sage,  22  Cal.  516,  holding  that  money 
received  by  the  administrator  in  payment  for 
goods  sold  by  his  intestate  as  a  del  credere 
factor  forms  no  part  of  the  assets. 

57.  Commercial  Nat.  Bank  v.  Heilbronner, 
108  N.  Y.  439,  15  N.  E.  701.  See  also  Mc- 
Donald-Crowley-Farmer  Commission  Co.  v. 
Boggs,  78  Mo.  App.  28  (holding  that  under 
an  agreement  between  the  commission  house 
and  one  R  that  R  should  buy  cattle  and  ship 
to  the  commission  house,  which  should  make 
sales  and,  after  deducting  commission  and 
expenses,  credit  balance  or  charge  loss  as 
the  case  might  be  to  R  to  account,  the 
cattle  were  the  property  of  R)  ;  Cameron  v. 
Grouse,  11  N.  Y.  App.  Div.  391,  42  N.  Y. 
Suppl.  58  (where  the  factors  had  given  their 
notes  to  the  consignors  as  advances  on  the 
shipments).  But  see  Hall  v.  Hinks,  21  Md. 
406,  where  it  was  held  that  consignees  who 
bona  fide  advance  money  on  the  credit  of 
consignments  made  to  them  by  bills  of  lading 
acquire  an  interest  in  the  property,  and  are 
purchasers  for  value;  there  being,  however, 
no  evidence  that  the  consignees  were  factors. 

A  mere  confidence  or  expectation  enter- 
tained by  a  factor  that  a  bill  accepted  by  him 
will  be  paid  out  of  the  proceeds  of  a  particu- 
lar crop  of  cotton  will  not  take  from  the- 
drawer  of  the  bill  the  right  to  make  an  ad- 
verse disposition  of  the  crop,  at  least  in  a 
court  of  law.  Mauldin  v.  Armistead,  14  Ala. 
702. 

That  factor  had  advanced  more  than  the 
value  of  the  goods,  under  an  express  agree- 
ment that  he  should  be  allowed  to  sell  them 
and  apply  the  proceeds  in  payment  of  the 
advance,  does  not  change  the  title.  Lehmon 
V.  Warren,  53  Ala.  535.  See,  however,  infra, 
I,  D,  9,  c. 

58.  Commercial  Nat.  Bank  v.  Heilbronner, 
108  N.  Y.  439,  15  N.  E.  701. 
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for  this  particular  purpose  the  title  to  the  goods  vests  in  the  factor  upon  the 
receiving  thereof  by  the  carrier. ^^  The  fact  that  the  consignor  retains  the  bill 
of  lading  or  takes  it  in  his  own  name  does  not  prevent  the  title  from  vesting  in 
the  consignee ;  *  but  it  must  appear  that  the  delivery  to  the  carrier  was  made 
with  the  intent  to  transfer  the  property.*' 

6.  Care  and  Custody  of  Goods.'^  A  factor  is  required  to  exercise  only  ordi- 
nary care  of  the  goods  which  have  been  consigned  to  him,*'  ordinary  care  being 
due  diligence  under  the  circumstances  of  the  case ;  **  that  is,  such  care  as  a  reason- 
ably prudent  man  would  take  of  his  own  property  in  a  similar  situation.*^  He  is 
not  liable  if 'the  goods  are  taken  from  his  possession  by  a  vis  major}^  A  factor 
is  at  liberty  to  incur  all  such  expenses  for  the  benefit  of  the  goods  as  a  prudent 
man  would  find  necessary  in  the  discreet  management  of  his  own  affairs."  He 
may  follow  the  usage  or  custom  of  trade  in  his  care  of  the  goods  consigned 
unless  instructed  to  the  contrary.*^  The  custom,  however,  must  be  a  reasonable 
one,*'  must  have  the  quality  of  certainty,™  and  must  be  consistent  with  the 
law.""'     He  is  bound  to  follow  the  instructions  of  his  principal  as  to  the  place  to 


59.  Bailey  v.  Hudson  River  R.  Co.,  49 
N.  Y.  70;  Heard  v.  Brewer,  4  Daly  (N.  Y.) 
136;  Holbrook  v.  Wight,  24  Wend.  (N.  Y.) 
169,  35  Am.  Dec.  607  (holding  that  where  a 
party  consigns  goods  to  the  factor  with  a 
letter  of  advice  and  immediately  draws  on 
him  for  funds  and  the  drafts  are  accepted, 
the  jury  may  imply  contracts  and  that  the 
title  to  the  goods  has  vested  in  the  factor)  ; 
Straus  t'.  Wessel,  30  Ohio  St.  211.  See  also 
Dows  r.  Greene,  16  Barb.  (N.  Y.)  72;  Haille 
V.  Smith,  1  B.  &  P.  569. 

60.  Bailey  v.  Hudson  River  R.  Co.,  49 
N.  Y.  70;  Heard  v.  Brewer,  4  Daly  (N.  Y.) 
136  (holding  that  in  the  absence  of  a  bill  of 
lading  the  intention  to  vest  title  in  the  factor 
upon  the  shipment  so  as  to  give  him  a  con- 
structive possession  and  subject  only  to  the 
equitable  right  of  stoppage  and  transit  may 
be  inferred  from  other  documents,  such  as 
receipts  or  orders  or  correspondence  which 
has  taken  place  between  the  parties)  ;  Straus 
V.  Wessel,  30  Ohio  St.  211. 

61.  Until  this  is  done  the  agreement  of 
the  parties  is  executory  and  the  title  remains 
in  the  consignor  and  he  has  the  power  to 
transfer  the  property  to  whomsoever  he 
uleases.  See  Bailey  v.  Hudson  River  R. 
Co.,  49  N.  Y.  70;  Vertue  v.  Jewell,  4  Campb. 
31. 

62.  Exhibition  of  a  bicycle  —  Motive  of 
pleasure    immaterial. —  Where  a  factor    was 

.  given  charge  of  a  bicycle  for  sale  and  told  to 
use  it  if  necessary  and  "  to  show  it  to  the 
boys  "  to  effect  a  sale,  the  fact  that  when  he 
was  upon  an  excursion  for  the  purpose  of 
exhibiting  the  machine  he  was  induced  partly 
by  considerations  of  pleasure  to  select  that 
opportunity  for  exhibition  was  immaterial 
and  he  was  held  not  liable  for  damages  to  the 
machine  incurred  during  the  excursion. 
Whittingham  v.  Owen,  19  D.  C.  277. 

63.  Foster  v.  Bush,  104  Ala.  662,  16  So. 
<)25  (holding  that  a  factor  is  not  liable  for 
damage  to  cotton  caused  by  exposure  on  the 
wharf  to  the  weather,  he  being  unable  to 
procure  immediate  warehouse  room,  owing  to 
the  destruction  by  fire  of  the  warehouses  in 
the  city)  ;  Weaver  v.  Poyer,  70  111.  567  (hold- 
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ing  that  a  factor  was  not  liable  for  goods  lost 
in  the  great  Chicago  fire)  ;  Hill  v.  White,  11 
La.  Ann.  170  (where  plaintiff  sent  a  slave 
by  her  agent  to  defendant  to  sell  on  commis- 
sion and  the  agent  was  aware  that  more  than 
ordinary  diligence  would  be  required  to  pre- 
vent the  slave's  escape,  but  did  not  inform 
defendant,  and  where  it  was  held  that  de- 
fendant having  exercised  ordinary  prudence 
was  not  responsible  for  the  escape  of  the 
slave ) . 

64.  Chenowith  v.  Dickinson,  8  B.  Mon. 
(Ky.)  156. 

If  a  factor  advertises  that  he  will  store 
cotton  in  a  fireproof  warehouse,  he  is  liable 
if  he  stores  it  in  a  wooden  warehouse,  where 
it  is  exposed  to  fire  and  loss.  Vincent  v. 
Rather,  31  Tex.  77,  98  Am.  Dec.  516. 

In  case  goods  are  lost  it  is  the  duty  of  the 
factor  to  show  that  he  has  exercised  due  care 
or  he  will  be  held  liable.  Bartle  v.  Phelps, 
39  Iowa  498. 

65.  Ives  V.  Freisinger,  70  N.  J.  L.  257,  57 
Atl.  401. 

66.  Willduson  v.  Williams,  35  Tex.  181. 
Where  goods  are  wrongfully  seized  by  an 

ofScer  under  an  execution  against  the  factor, 
the  latter  is  not  answerable  to  the  owner  for 
the  goods  so  taken,  since  such  taking  is 
wrongful ;  and  the  owner  has  a  complete  rem- 
edy by  an  action  against  the  officer.  Jones 
V.  Sinclair,  2  N.  H.  319,  9  Am.  Dee.  75. 

67.  Colley  v.  Merrill,  6  Me.  50. 

A  factor  may  inspect  certain  classes  of 
goods  before  putting  them  on  the  market. 
See  Spruill  v.  Davenport,  116  N.  C.  34,  20 
S.  E.  1022,  where  the  goods  were  fish. 

68.  Davis  v.  Kobe,  36  Minn.  214,  30  N.  W. 
662,  1  Am.  St.  Rep.  663,  holding  that  a 
factor  may  store  grain  consigned  to  him  in  a 
mass  with  other  grain  of  the  same  grade  and 
quality. 

Customs  and  usages  generally  see  Customs 
AND  Usages. 

69.  Vincent  v.  Rather,  31  Tex.  77,  98  Am. 
Dec.  516. 

70.  Wallace  v.  Morgan,  23  Ind.  399. 

71.  Kaufman  v.  Edwards,  2  Tex.  Unrep. 
Cas.   132.     But  see  Wallace  v.  Bradshaw,  6 
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■which  the  goods  are  to  be  shipped.''^  If  with  due  diligence  he  is  unable  to  ship 
the  goods  to  the  place  designated  by  his  principal,  it  is  his  duty  to  retain  them, 
and,  in  case  the  consignor  should  fail  at  a  reasonable  time  after  request  to  pay 
advances,  tlie  factor  may  sell  the  goods.''' 

7.  Insurance  of  Goods.  It  is  not  the  duty  of  a  factor  to  insure  the  goods  of 
his  principal  unless  instructed  so  to  do,  unless  a  usage  of  trade  makes  it  his 
duty  so  to  do,'*  unless  some  understanding  exists  between  the  principal  and 
the  factor  that  the  goods  in  question  shall  be  insured,'^  or  unless  it  is  a  custom 
of  the  factor  himself  to  insure,  which  custom  is  brought  to  the  notice  of  the 
principal.'"  If  a  factor  is  instructed  to  injure"  or  if  lie  has  agreed  to  insure  as 
a  part  of  his  contract  as  agent,''  he  will  be  liable  for  any  loss  for  failure  to  carry 
out  the  instructions  or  agreement.  An  agreement  to  insure  is  presumed  to  mean 
full  insurance"  —  at  least  in  the  absence  of  evidence  of  what  the  custom  of  mer- 
chants is  in  such  cases  and  in  the  absence  of  any  sliowing  that  there  is  a  diffi- 
culty in  obtaining  full  insurance.'"  A  factor  who  has  on  his  own  responsibility 
effected  insurance  on  goods  may  be  held  liable  for  the  amount  of  insnrance 
effected,'^  or  in  some  instances  as  himself  the  insurer  of  the  property.'' 

8.  As  TO  Pledging  Goods."  By  the  common-law  rule,  which  still  widely  obtains, 
a  factor  to  whom  his  principal  is  not  indebted  cannot  pledge  the  goods  of  his  prin- 
cipal for  his  own  debt,'*  and  this  is  true  although  the  pledgee  has  no  notice  of  his 


Dana    (Ky.)   382,  where  such  a  custom  was 
not  considered  inconsistent  with  the  law. 

72.  Ferguson  v.  Porter,  3  Fla.  27  (where 
a  factor  was  instructed  to  ship  certain  goods 
to  New  Orleans  for  sale,  and  shipped  the 
same  to  Charleston,  contrary  to  his  instruc- 
tions, and  the  goods  were  lost  at  sea,  and 
were  not  insured,  and  the  factor  was  held 
liable  for  the  same)  ;  Rapp  v.  Grayson,  2 
Blackf.   (Ind.)    130. 

73.  See  Bessent  v.  Harris,  63  N.  C.  542. 

74.  Shoenfeld  v.  Fleisher,  73  111.  404; 
Schaeffer  v.  Kirk,  49  111.  251 ;  Duncan  v. 
Boye,  17  La.  Ann.  273;  Patterson  v.  Leake,  5 
La.  Ann.  547;  Brisban  v.  Boyd,  4  Paige 
(N.  Y.)  17.  See  also  Lee  v.  Adsit,  37  N.  Y. 
78. 

If  a  usage  of  the  trade  to  insure  can  be 
proved  a  failure  to  insure  renders  the  factor 
liable  for  a  loss  (Kingston  v.  Wilson,  14  Fed. 
Cas.  No.  7,823,  4  Wash.  310)  ;  but  it  has  been 
held  that  the  usage  must  be  established  by 
the  most  conclusive  proof  or  it  will  not  be 
recognized  (Tonge  ».  Kennett,  10  La.  Ann. 
800). 

75.  Lee  v.  Adsit,  37  N.  Y.  78. 

Where  the  jury  has  found  upon  doubtful 
evidence  that  there  was  no  agreement  to  in- 
sure, the  factor  will  not  be  liable  for  not  in- 
suring. Huguenin  v.  Legare,  11  Rich.  (S.  C.) 
204. 

76.  Area  v.  Milliken,  35  La.  Ann.  1150, 
holding  that  the  principal  has  a  right  to  as 
sume  that  he  will  follow  his  ordinary  custom 
until  he  receives  notice  of  a  change. 

77.  Gordon  v.  Wright,  29  La.  Ann.  812; 
De  Tastett  v.  Crousillat,  7  Fed.  Cas.  No. 
3,828,  2  Wash.  132.  See  ThOrne  v.  Deas,  4 
Johns.   (N.  Y.)   84. 

78.  Shoenfeld  v.  Fleisher,  73  111.  404. 

A  subsequent  parol  undertaking  by  a  factor 
to  "  see  to  "  or  provide  for  insurance  does  not 
render  him  liable  for  the  loss  of  goods  by  fire 
where  there  was  no  agreement  in  the  coptract 


as  to  the  factor's  agency  that  the  factor 
should  keep  the  goods  insured  and  where  there 
was  no  showing  that  the  factor  had  been  in- 
structed to  insure  or  that  there  was  a  usage 
of  trade  or  habit  of  dealing  between  them 
requiring  insurance.  Odorless  Rubber  Co.  v. 
North  Bennington  Boot,  etc.,  Co.,  18  Fed. 
Cas.  No.  10,438. 

79.  Ela  V.  French,  11  N.  H.  356. 

80.  Beardsley  v.  Davis,  52  Barb.  (N.  Y.) 
159. 

81.  The  amount  of  the  insurance  plus  the 
interest  thereon  from  the  time  payment  was 
demanded  of  him  will  be  held  to  be  the 
amount  of  his  liability.  Fish  v.  Seeberger, 
154  111.  30,  39  N.  E.  '982  [affwrning  47  111. 
App.  580]. 

82.  Gordon  v.  Wright,  29  La.  Ann.  812 
(holding  that  a  factor  who  insured  the 
property  in  his  own  name  and  failed  to  col- 
lect the  insurance  money  became  liable  as 
insurer)  ;  Miller  v.  Tate,  12  La.  Ann.  160 
(holding  that,  where  a  factor  effected  in- 
surance in  several  different  companies  at  a 
rate  which  was  equal  to  one  eighth  of  one 
per  cent  per  month,  and  in  the  accounts 
lendered  of  sales  charged  one  fourth  of  one 
per  cent  per  month,  he  was  not  to  be  con- 
sidered as  his  principal's  agent  in  his  insur- 
ances effected  but  as  being  an  insurer  him- 
self at  the  rate  of  one  fourth  of  one  per  cent 
per  month  and  as  having  reinsured  at  the 
best  terms  obtainable). 

For  insurance  money  received  he  must  of 
course  account  to  the  principal.  Fish  v.  See- 
berger, 47   111.  App.   580. 

83.  Rights  of  pledgee  under  Factors  Act 
see  infra,  I,  F,  2,  e. 

84.  Alabama. —  Commercial  Bank  v.  Lee, 
99  Ala.  493,  12  So.  572,  19  L.  R.  A.  705; 
Commercial  Bank  v.  Hurt,  99  Ala.  130,  12  So. 
568,  19  L.  R.  A.  701,  42  Am.  St.  Rep.  38; 
Bott  V.  McCoy,  20  Ala.  578,  56  Am.  Dee.  223. 

California. —  Wright   v.   Solomon,    19    Cal. 
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character  as  factor.^  The  rule  appears  to  rest  on  the  doctrine  of  special  agency.^* 
To  pledge  the  goods  of  the  principal  is  beyond  the  scope  of  the  factor's  power,  and 
every  attempt  to  do  it  under  color  of  the  sale  is  tortious  and  void.^  Tlie  rule 
does  not  allow  him  to  pledge  by  the  indorsement  and  delivery  of  the  bill  of  lad- 
ing^ or  other  symbol  of  title  ^'  anymore  than  by  the  delivery  of  the  goods 
themselves.  Although  a  factor  cannot  pledge  the  goods  of  his  principal  as  his 
own,  yet  he  may  deliver  them  to  a  third  person  as  security  with  notice  of  his 
lien  and  as  his  agent  to  keep  possession  for  him  in  order  to  preserve  the  lien.'* 
Thus  where  he  has  made  advances  he  may  pledge  the  goods  to  the  amount  of  the 
advances  for  his  own  use.''     So  too  it  has  been  held  that  a  factor  may  pledge 


64,  79  Am.  Dec.  196  ^overrvXing  Horr  v. 
Barker,  11  Oal.  393,  70  Am.  Dee.  791;  Glid- 
den  ».  Lucas,  7  Cal.  26;  Hutchinson  v. 
Bours,  6  Cal.  383,  which  decisions  limited 
the  common-law  rule  to  cases  of  technical 
factors  where  the  rights  of  third  persons 
were  involved]. 

Georgia. —  Macon  First  Nat.  Bank  v. 
Nelson,  38  Ga.  391,  95  Am.  Dec.  400. 

Kentucky. —  Louisville  First  Nat.  Bank  v. 
Boyce,  78  Ky.  42,  39  Am.  Rep.  198. 

Louisiana. —  Lallande  v.  His  Creditors,  42 
La.  Ann.  705,  7  So.  895 ;  Young  v.  Scott,  25 
La.  Ann.  313;  Miller  v.  Schneider,  19  La. 
Ann.  300,  92  Am'.  Dec.  535;  Bonniot  v. 
Fuentes,  10  La.  Ann.  70;  Hadwin  v.  Fisk, 
1  La.  Ann.  74. 

Massachusetts. —  Michigan  State  Bank  v. 
Gardner,  15  Gray  362  (holding  that  St. 
(1845)  e.  193,  did  not  change  the  common 
law)  ;  Kinder  v.  Shaw,  2  Mass.  398. 

Missouri. —  Wheeler,  etc.,  Mfg.  Co.  v. 
Givan,  65  Mo.  89;  Benny  v.  Khodes,  18  Mo. 
147,  59  Am.  Dec.  293;  Singer  Mfg.  Co.  v. 
Hudson,  4  Mo.  App.  145. 

New  Hampshire. —  See  Martin  v.  Moulton, 
8  N.  H.  504,  where  the  court  said  that  a 
factor  could  not  pledge  property  to  a  partner- 
ship of  which  he  is  a  member. 

New  York. —  Stevens  v.  Wilson,  3  Den.  472 ; 
Kennedy  v.  Strong,  14  Johns.  128;  Rodriguez 
V.  Heffernan,  5  Johns.  Ch.  417. 

Pennsylvania. —  Newbold  v.  Wright,  4 
Rawle  195. 

South  Carolina. —  Bowie  v.  Napier,  1 
McCord  1,  10  Am.  Dec.  641,  holding,  how- 
ever, that  a  subagent  whom  the  factor  within 
the  scope  of  his  authority  employed  may 
have  a  lien  on  the  goods  for  advances  made 
by  the  subagent. 

Tennessee. —  Merchants'  Nat.  Bank  v. 
Trenholm,  12  Heisk.  520. 

Texas. —  MeCreary  v.  Gaines,  55  Tex.  485, 
40  Am.  R«p.  818. 

Virginia. —  Skinner  v.  Dodge,  4  Hen.  &  M. 
432. 

United  States. —  Union  Stock- Yards  Nat. 
Bank  v.  Gillespie,  137  U.  S.  411,  11 
S.  Ct.  118,  34  L.  ed.  724;  Mechanics,  etc., 
Ins.  Co.  V.  Kiger,  103  U.  S.  352,  26  L.  ed. 
433;  Van  Amring  v  Peabody,  28  Fed.  Cas. 
No.  16,825,  1  Mason  440. 

England. —  Cole  v.  North  Western  Bank, 
L.  R.  10  C.  P.  354,  44  L.  J.  C.  P.  233,  32 
L.  T.  Rep.  N.  S.  733;  Queiroz  v.  Trueman, 
3  B.  &  C.  342,  10  E.  C.  L.  161;   Phillips  v. 
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Huth,  10  L.  J.  Exch.  65,  6  M.  &  W.  572; 
Shipley  v.  Kymer,  1  M.  &  S.  484;  Martini 
V.  Coles,  1  M.  &  S.  140;  Paterson  v.  Tash,. 
2  Str.  1178;  Daubigny  v.  Duval,  5  T.  R.  604; 
De  Bouchout  v.  Goldsmid,  5  Ves.  Jr.  211,  31 
Eng.  Reprint  551. 

See  23  Cent.  Dig.  tit.  "Factors,"  §  20. 

The  fact  that  the  active  member  of  a  firm 
of  factors  is  also  a  partner  of  consignors  of 
goods  in  working  their  cotton  plantations 
will  not  validate  a  pledge  of  the  goods  by 
the  factors  to  secure  a  debt  due  by  them,  if 
such  partner  was  not  held  out  by  the  con- 
signors as  the  owner  of  the  property,  or  as 
authorized  by  them  to  dispose  of  it  other- 
wise than  as  a  factor,  and  was  not  under- 
stood by  the  pledgee  to  be  acting  in  any  other 
capacity.  Allen  v.  St.  Louis  Nat.  Bank,  120 
U.  S.  20,  7  S.  Ct.  460,  30  L.  ed.  573.. 

85.  Gray  v.  Agnew,  95  111.  315;  Berry  v. 
Allen,  59  111.  App.  149;  Rodriguez  v.  Heffer- 
nan,  5  Johns.  Ch.  (N.  Y.)  417;  Warner  ■». 
Martin,  11  How  (U.  S.)  209,  13  L.  ed.  667. 

86.  De  Bouchout  v.  Goldsmid,  5  Ves.  Jr> 
211,  213,  31  Eng.  Reprint  551,  where  the 
lord  chancellor  said :  "  I  take  it,  not  merely 
to  be  a  principle  of  the  law  of  England,  but 
by  the  Civil  Law  that  if  a  person  is  acting 
ea:  mandato,  those  dealing  with  him  must 
look  to  his  mandate." 

87.  2  Kent  Comm.  626. 

88.  Shipley  v.  Kymer,  1  M.  &  S.  484;  Mar- 
tini V.  Coles,  1  M.  &  S.  140.  See  also. 
Graham  v.  Dyster,  6  M.  &  S.  1,  2  Stark.  21,. 
3  E.  C.  L.  299. 

89.  Commercial  Bank  v.  Lee,  99  Ala.  493, 
12  So.  572,  19  L.  R.  A.  705;  Commercial 
Bank  v.  Hurt,  99  Ala.  ]30,  12  So.  568,  42 
Am.  St.  Rep.  38,  19  L.  R.  A.  701;  Holton  v. 
Hubbard,  49  La.  Ann.  715,  22  So.  338;  Allen 
V.  St.  Louis  Nat.  Bank,  120  U.  S.  20,  7  S.  Ct. 
460,  30  L.  ed.  573 ;  Mechanics,  etc.,  Ins.  Co., 
V.  Kiger,  103  U.  S.  352,  26  L.  ed.  433. 

90.  Urquhart  v.  Mclver,  4  Johns.  (N.  Y.) 
103.  See  also  Silverman  v.  Bush,  16  111. 
App.  437 ;  2  Kent  Comm.  626. 

91.  Illinois. —  Silverman  v.  Bush,  16  111. 
App.  437. 

Louisiana. —  Chambers  v.  Hubbard,  51  La. 
Ann.  887,  25  So.  536.  See  Holton  v.  Hub- 
bard, 49  La.  Ann.  715,  22  So.  338. 

Oregon. — Merchants'  Nat.  Bank  v.  Pope, 
19  Oreg.  35,  26  Pac.  622. 

Tennessee. —  See  Blair  v.  Childs,  10  Heisk. 
199. 

United   States. —  Boyce    v.    Bank   of   Com- 
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the  property  of  his  principal  for  the  payment  of  duties  accruing  on  specific 
goods.'' 

9.  As  TO  Sale  of  Goods  —  a.  General  Rules.  If  a  factor  neglects  to  give  his 
principal  the  necessary  information  concerning  a  sale  to  enable  the  principal  to 
protect  himself  when  the  sale  was  not  consummated  the  factor  is  liable  to 
account  to  the  principal  at  the  price  for  which  the  sale  was  made."^  A  factor 
cannot  sell  or  transfer  his  principal's  goods  in  discharge  of  his  own  debt  or  obli- 
gation ;  such  an  act  confers  no  title  on  the  transferee,'*  If  no  advances  have 
been  made  or  liabilities  incurred  by  the  consignee  the  consignor  has  an  undoubted 
right  to  direct  and  control  the  sale ;  ^  but  if  one  consigns  goods  to  a  person  whose 
sole  business  is  to  sell  goods  of  that  nature,  the  presumption  is  that  the  consign- 
ment was"  made  for  sale,  no  instructions  having  been  given  ;  and  if  the  goods  are 
sold  in  good  faith  and  the  proceeds  remitted  to  the  sender  and  apparent  owner 
the  consignee  has  performed  his  duty  in  the  premises.'^  A  factor  who  has 
effected  a  sale  and  delivered  the  goods  and  remitted  the  proceeds  to  his  principal 
has  no  power  to  rescind  the  contract  of  sale.''  A  factor  is  not  responsible  to  his 
principal  by  reason  of  the  established  grades  of  grain  being  different  in  the 
market  where  he,  is  to  sell  from  the  grades  at  other  places.'^ 

b.  Effect  of  Instruetions  by  Principal.  A  factor  who  has  made  no  advances 
on  the  goods  or  incurred  no  liability  therefor  is  bound  to  follow  the  instructions 
of  his  principal  as  to  their  sale  or  he  will  be  liable  for  any  resulting  loss.''  Thus 
it  has  been  properly  held  that  the  factor  is  liable  for  not  following  the  instructions 
of  his  principal  as  to  the  terms  of  the  sale'  and  as  to  the  time  of  making  the 


merce,  22  Fed.  53;  Steiger  v.  Third  Nat. 
Bank,  6  Fed.  569,  2  McCrary  494.  Compare 
Halsey  v.  Bird,  99  Fed.  525.  39  C.  C.  A.  638. 

See  23  Cent.  Dig.  tit.  "Factors,"  §  20 
et  seq. 

Contra. —  Benny  v.  Pegram,  18  Mo.  191,  59 
Am.  Dee.  298 ;  Skinner  v.  Dodge,  4  Hen.  &  M. 
(Va.)   432. 

A  hypothecation  in  excess  of  his  advances 
to  and  charges  against  the  consignor  makes 
the  factor  bound  to  account  to  the  consignor 
for  the  whole  amount  received  on  the 
hypothecation.  Halsey  v.  Bird,  99  Fed.  525, 
39  C.  C.  A.  638. 

92.  Evans  v.  Potter,  8  Fed.  Cas.  No.  4,569, 
2  Gall.  12. 

93.  Western  Union  Cold  Storage  Co.  v. 
Winona  Produce  Co..  197  111.  457,  64  N.  E. 
496. 

94.  Missouri. —  Benny  v.  Rhodes,  18  Mo. 
147,  59  Am.  Dec.  293. 

Nebraska. —  Regier  v.  Graver,  54  Nebr.  507, 
74  N.  W.  830. 

New  Hampshire. —  Martin  v.  Moulton,  8 
N.  H.  504. 

New  York. — Childs  v.  Waterloo  Wagon  Co., 
37  N.  Y.  App.  Div.  242,  57  N.  Y.  Suppl.  520; 
Stimermann  v.  Cowing,  7  Johns.  Ch.  275. 

North  Carolina. —  Hoffman  v.  Kramer,  123 
N.  C.  566,  31  S.  E.  828. 

Oklahoma. —  Peoples  Bank  v.  Frick  Co., 
13  Okla.  179,  73  Pac.  949. 

Virginia. —  Alexander  v.  Morris,  3  Call  89. 

See  23  Cent.  Dig.  tit.  "  Factors,"  §  21. 

95.  See  Capron  v.  Adams,  28  Md.  529. 

96.  Dows  V.  McCleary,  14  111.  App.  137. 

97.  Smith  v.  Rice,  1  Bailey  (S.  C.)  648. 

98.  Davis  v.  Kobe,  36  Minn.  214,  30  N.  W. 
662,  1  Am.  St.  Rep.  675. 


-  See  Weed  v.  Adams,  37 
Sigerson,    22 


99.  OoTinectieut.- 
Conn.  378. 

Missouri. —  See    Pomeroy    v. 
Mo.  177. 

New  York. —  Scott  v.  Rogers,  4  Abb.  Dec. 
157. 

Pennsylvania. — Porter  v.  Patterson,  15  Pa. 
St.  229. 

United  States. —  Marshall  v.  Williams,  16 
Fed.  Cas.  No.  9,136,  2  Biss.  255.  See  also 
Rice  V.  Brooks,  20  Fed.  611. 

See  23  Cent.  Dig.  tit.  "  Factors,"  §  23. 

An  instruction  as  to  goods  "  to  do  the  same 
in  like  manner  as  if  it  were  his  own,"  which 
instruction  was  given  in  furtherance  of 
former  instructions,  does  not  authorize  the 
sale  of  the  goods  by  the  consignee  and  the 
substitution  in  its  place  of  other  goods  of 
like  nature.  Seymour  v.  Wykoff,  10  N.  Y. 
213.  See,  however,  Bailey  v.  Bensley,  87  111. 
556,  where  the  goods  were  grain  stored  in  an 
elevator. 

If  a  factor  is  instructed  to  sell  according  to 
his  own  discretion,  he  is  bound  to  exercise 
good  faith  and  reasonable  care  and  diligence: 
that  is,  the  care  and  diligence  which  a  pru- 
dent man  acting  on  his  own  account  would  ex- 
ercise under  the  circumstances.  Milbank  v. 
Dennistoun,  1  Bosw.  (N.  Y. )  246  [reversed 
on  other  grounds  in  21  N.  Y.  386].  If  he 
fulfils  this  requirement  he  cannot  be  held 
liable.     Capron  v.  Adams,  28  Md.  529. 

1.  Singer  Mfg.  Co.  v.  Hudson,  4  Mo.  App. 
145;  Barksdale  v.  Brown,  1  Nott  &  M.  (S.  C.) 
517,  9  Am.  Dec.  720. 

Where  goods  are  consigned,  in  pursuance 
of  a  previous  understanding,  to  be  sold  on 
joint  speculation,  the  consignee  is  not  bound 
by  the  directions  of  the  consignor  as  to  the 
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sale.*  Neither  a  custom  of  the  trade '  nor  tlie  intention  of  benefiting  his  prin- 
cipal by  violating  the  iiistrnctions  ^  is  a  good  defense.  But  if  it  is  impossible 
for  the  factor  to  follow  instructions  it  is  no  defense  to  his  action  to  recover 
excess  advances  that  he  had  violated  instructions.®  Where  instructions  as  to  a 
sale  have  been  many  and  conflicting  it  is  a  question  for  the  jury  whether 
the  sale  made  was  against  orders  or  not.* 

e.  Effect  of  Advances.  Although  the  general  rule  is  that  a  factor  is  bound 
by  the  instructions  of  his  principal,  yet  it  is  held  by  a  line  of  autliorities  under 
the  leadership  of  Justice  Story''  that  a  factor  who  has  made  advances  on  the 
credit  of  goods  consigned  to  him  for  sale  has  the  i-ight  to  sell  enough  of  the 
goods  to  reimburse  himself  for  his  advances,  unless  restrained  by  some  agreement 
with  the  consignor  ; '  and  that  after  the  advancements  are  made  the  factor  is  not 
bound  to  obey  the  subsequent  instructions  of  his  principal  as  to  the  sale  of  the 
goods ;  his  right  of  sale  is  not  suspended  by  any  subsequent  order  of  his  principal,' 


terms  of  sale;  and  a  sale  made  in  good  faith 
will  bind  the  consignor,  although  the  vendee 
should  become  insolvent  before  payment. 
Cunningham  v.  Littlefield,  1  Edw.  (N.  Y.) 
104  [folloioing  Lyles  v.  Styles,  15  Fed.  Cas. 
No.  8,625,  2  Wash.  224]. 

2.  See  eases  cited  infra,  this  note. 

Sale  too  late. —  If  a  factor  receives  a  per- 
emptory order  from  his  principal  to  sell 
goods  consigned  to  him,  he  must  sell  at  once, 
or,  if  a  sale  cannot  be  made,  inform  his  prin- 
cipal, and  await  instructions.  Spruill  v. 
Davis,  116  N.  C.  34,  20  S.  E.  1022.  See  also 
Weed  V.  Adams,  37  Conn.  378  (where  a 
factor  disobeyed  the  order  to  sell  goods  as 
fast  as  received)  ;  Johnson  v.  Wade,  2  Baxt. 
(Tenn.)  480  (where  the  factor  was  instructed 
to  sell  the  goods  consigned  before  or  at  the 
maturity  of  a  bill  drawn  against  the  goods 
and  where  his  failure  to  obey  the  instructions 
rendered  him  liable  for  the  loss ) .  A  reason- 
able time,  when  the  consignees  have  been  in- 
structed to  use  their  own  judgment  in  hold- 
ing or  selling  the  goods,  is  given  to  the  con- 
signees and  they  are  liable  for  a,  loss  for 
failure  to  sell  the  goods  within  a  reasonable 
time.  Atkinson  v.  Barton,  4  Bush  (Ky.)  299, 
where  fifteen  months  elapsed. 

Sale  too  soon. —  Where  goods  are  sent  to 
a  factor  under  a  contract  that  they  are 
not  to  be  sold  until  so  ordered  by  the  con- 
signor, he  is  liable  for  any  loss  resulting  for 
a  violation  of  instructions.  Porter  v.  Heath, 
2  Tex.  App.  Civ.  Cas.  §  124.  See  also  Mar- 
field  V.  Goodhue,  3  N.  Y.  62  [reversing  1 
Sandf.  360].  Where  a  factor  at  Liverpool 
was  instructed  to  withhold  grain  from  the 
market  until  the  passage  of  an  act  of  parlia- 
ment had  produced  its  results  upon  the  mar- 
ket, he  is  not  chargeable  with  breach  of  in- 
structions from  selling  prematurely  if  he 
waited  a  considerable  time  after  the  passage 
of  the  act  and  then  sold  in  good  faith  and 
with  reasonable  prudence.  Milbank  v.  Den- 
nistoun,  21  N.  Y.  386. 

3.  Hatcher  v.  Comer,  73  Ga.  418;  Barks- 
dale  V.  Brown,  1  Nott  &  M.  (S.  C.)  517,  9 
Am.  Dec.  720. 

Disposing  of  elevator  receipt. —  Under  the 
custom  of  trade  in  Chicago,  a  commission 
man  to  whom  grain  is  consigned  may  dispose 
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of  the  warehouse  receipt  given  him  for  the 
same,  although  directed  by  the  consignor  not 
to  sell,  but  to  hold  the  grain  for  further 
orders,  if  he  keeps  on  hand  ready  for  delivery 
when  called  on  other  receipts  for  a  like 
quantity  and  grade  of  grain.  The  receipts 
do  not  represent  the  consignor's  property,  but 
are  merely  evidences  of  debt  to  the  consignee. 
Bailey  v.  Bensley,  87  111.  556. 

4.  Hatcher  v.  Comer,  73  Ga.  418. 

5.  Lippmann  v.  Brown,  43  Misc.  (N.  Y.) 
632,  88  N.  Y.  Suppl.  141,  where  defendant 
consigned  oranges  with  instructions  not  to 
sacrifice  the  fruit  but,  if  the  factors  could  not 
get  an  average  price  of  between  three  and 
four  dollars,  they  should  place  the  fruit  in 
cold  storage,  but  where  on  arrival  the  fruit 
was  so  decayed  that  it  could  not  have  been 
preserved  by  cold  storage  and  the  only  possi- 
ble course  of  action  was  to  reassert  and  sell 
as  soon  as  possible  which  the  factor  did. 

6.  Fagin  v.  Conoly,  25  Mo.  94,  69  Am.  Dec. 
450. 

7.  Brown  v.  McGran,  14  Pet.  (U.  S.)  479, 
10  L.  ed.  550. 

8.  Capron  v.  Adams,  28  Md.  529;  Beadles 
V.  Hartmus,  7  Baxt.  (Tenn.)  476;  Rice  v. 
Brook,  20  Fed.  611;  Fordyee  v.  Peper,  16 
Fed.  516,  5  McCrary  221  [reversed  on  the 
ground  that  the  federal  court  had  no  jurisdic- 
tion in  119  U.  S.  469,  7  S.  Ct.  287,  30  L.  ed. 
435].      See   Weed   v.   Adams,   37    Conn.    378. 

9.  Whitney  v.  Wyman,  24  Md.  131;  Gill  v. 
Beattie,  29  Wkly.  Notes  Cas.  (Pa.)  459; 
Smedley  v.  Williams,  1  Pars.  Eq.  Cas.  (Pa.) 
359  (holding  that  the  principal  cannot  sub- 
sequently limit  the  price  at  which  the  goods 
are  to  be  sold)  ;  Bell  v.  Hannah,  3  Baxt. 
(Tenn.)  47;  Blair  v.  Childs,  10  Heisk.  (Tenn.) 
199;  Feild  v.  Farrington,  10  Wall.  (U.  S.) 
I4l,  19  L.  ed.  923;  Talcott  V.  Chew,  27  Fed. 
273;  Eichel  v.  Sawyer,  44  Fed.  845,  holding 
that  when  a  factor  has  made  advancements 
on  the  property  consigned,  the  property  is 
thereby  removed  from  the  absolute  control  of 
the  consignor  and  the  factor  is  invested  with 
discretion  to  deal  with  it  so  as  to  indemnify 
himself  first,  provided  his  dealing  is  in  good 
faith  as  respects  the  interest  of  the  con- 
signor. Contra,  Smart  v.  Sandars,  5  C.  B. 
895,  918,  12  Jur.  751,  17  L.  J.  C.  P.  258,  57 
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except  as  to  the  surplus  not  uecessary  to  reiuibursemeut.'"  Of  course  if  the 
factor  is  under  agreement  not  to  sell,"  or  if  at  the  time  of  the  consignment 
certain  instructions  are  given  before  any  advances  are  made,  which  instructions 
are  expressly  or  impliedly  assented  to  by  the  factor,"  he  will  be  liable  for  violat- 
ing the  agreement  or  disobeying  the  instructions  in  case  any  loss  results ;  and 
as  in  other  cases  an  existence  of  a  usage  to  sell  to  pay  advances  will  not  control 
an  express  contract  between  the  parties  as  to  the  sale  of  tiie  goods. ^*  Other 
authorities  do  not  give  a  factor  who  has  made  advances  such  an  unqualified 
power  of  sale,  but  hold  that  he  cannot  sell  the  goods  of  his  principal  contrary 
to  instructions,  unless  the  principal  after  reasonable  notice  fails  to  repay  the 
advances.'*  If  the  principal  refuses  or  neglects  to  comply  with  the  factor's 
demands  to  repay  or  secure  him  for  the  advances  the  factor  may,  after  a  reason- 
able notice  to  his  principal,  sell  enough  of  the  property  of  his  principal  to  reim- 
burse himself,  although  he  thereby  violates  the  instructions  of  his  principal.'^ 
In  some  Jurisdictions,  which  may  or  may  not  recognize  the  unqualified  rule  that 


E.  C.  L.  895.  See  also  George  v.  McNeill, 
7  La.  124,  26  Am.  Dee.  498  (where  the  court 
said  that,  although  a  factor  is  the  creditor  of 
his  consignor  and  has  made  his  advances, 
which  must  be  covered,  this  fact  will  not 
justify  of  itself  a  sale  below  the  limited 
price)  ;  Bean  v.  Adams,  1  Disn.  388,  12  Ohio 
Dec.   (Reprint)   688. 

Factor  must  act  in  good  faith,  so  as  to  pro- 
mote his  principal's  interest,  as  well  as  to 
indemnify  himself.  Rice  v.  Brook,  20  Fed. 
611. 

Necessity  of  sale  to  be  shown. —  "  The  mere 
fact,  therefore,  that  advancements  have  been 
made  by  the  factor,  without  evidence  to  show 
that  a  sale  within  his  own  discretion  is  neces- 
sary to  reimburse  him,  cannot  remove  the 
limitations  which  the  implied  contract  in  this 
case  imposes."  Phillips  v.  Scott,  43  Mo.  86, 
93,  97  Am.  Dec.  369. 

10.  Nelson  v.  Chicago,  etc.,  E.  Co.,  2  111. 
App.  180;  Whitney  v.  Wyman,  24  Md.  131: 
Bell  V.  Hannah,  3  Baxt.  (Tenn.)  47.  See 
also  Weed  v.  Adams,  37  Conn.  378;  Marfield 
V.  Goodhue,  1  Sandf.  (N.  Y.)  360  [reversed 
on  other  grounds  in  3  N.  Y.  62]. 

11.  Heard  v.  Eussell,  59  Ga.  25. 

A  subsequent  agreement  of  the  factor  to 
wait  for  repayment,  on  his  principal's  prom- 
ise that  he  should  lose  nothing  thereby  and 
that  they  would  jointly  endeavor  to  sell  the 
goods,  does  not  take  away  the  factor's  right 
to  protect  himself  in  recovering  his  advances. 
Blaisdell  v.  Lee,  127  N.  C.  365,  37  S.  E.  509. 

12.  Hatcher  v.  Comer,  73  Ga.  418;  Blot  v. 
Boiceau,  1  Sandf.  (N.  Y. )  111  [reversed  on 
other  grounds  in  3  N.  Y.  78,  51  Am.  Dec. 
345];  Hornsby  v.  Fielding,  10  Heisk.  (Tenn.) 
367;  Brown  v.  McGran,  14  Pet.  (U.  S.)  479, 
10  L.  ed.  550. 

13.  Porter  v.  Patterson,  15  Pa.  St.  229; 
Porter  v.  Heath,  2  Tex.  App.  Civ.  Cas.  §  124. 

Customs  and  usages  generally  see  Customs 
AND  Usages. 

14.  lovM. —  Hallowell  v.  Fawcett,  30  Iowa 
491. 

New  Hampshire. —  See  Frothingham  v. 
Everton,  12  N.  H.  239. 

¥etc  York. —  Hilton  v.  Vanderbilt,  82  N.  Y. 
591;  Marfield  v.  Goodhue,  3  N.  Y.  62  [revers- 


ing 1  Sandf.  360] ;  Casson  l\  Field,  52  N.  Y. 
Super.  Ct.  196. 

Ohio. — ■  See  Landis  v.  Gooch,  1  Disn.  176, 
12  Ohio  Dec.   (Reprint)   559. 

Texas. —  Porter  v.  Heath,  2  Tex.  App.  Civ. 
Cas.  §  124. 

See  23  Cent.  Dig.  tit.  "Factors,"  §  23 
et  seq. 

Thus  if  he  sells  below  the  price  limited  by 
his  principal,  he  will  be  liable  unless  his  prin- 
cipal has  failed  to  pay  after  reasonable  no- 
tice. Blot  V.  Boiceau,  3  N.  Y.  78,  51  Am. 
Dee.  345  [reversing  1  Sandf.  111]. 

Right  to  notice  affected  by  contract. —  A 
consignee  advanced  money  under  an  agree- 
ment that  if  the  consignor  failed  to  pay  him 
a  stipulated  sum  in  case  of  a  decline  in  the 
price  of  the  goods  he  should  be  at  liberty  to 
sell  the  goods  "  at  public  or  private  sale  or 
otherwise."  It  was  held  that  this  was  more 
than  a  mere  pledge;  that  the  consignor  hav- 
ing failed  to  comply  with  his  stipulation 
could  not  require  notice  of  the  time  and  place 
of  sale;  and  that  the  consignee  must  give 
notice  of  the  decline  in  price  and  demand  the 
deposit  of  the  margin,  but  such  demand  might 
be  made  of  the  consignor's  clerk,  who  in  fact 
negotiated  the  consignment.  Milliken  v. 
Dehon,  27  N.  Y.  364  [reversing  10  Bosw. 
325]. 

15.  Cummins  v.  Boston,  25  Ga.  277;Mooney 
V.  Musser,  45  Ind.  115;  Davis  v.  Kobe,  36 
Minn.  214,  30  N.  W.  662,  1  Am.  St.  Rep.  663; 
Campbell  Co.  v.  Angus,  91  Va.  438,  22  S.  E. 
167. 

Thus  if  the  goods  have  been  consigned  to 
be  sold  at  a  certain  limited  price  and  the 
consignor  has  failed  to  indemnify  the  factor 
after  a  reasonable  notice,  the  factor  may,  in 
the  exercise  of  a  sound  discretion,  seh  so 
much  of  the  consignment  as  is  necessary  for 
his  protection  at  the  current  rates,  even 
though  that  rate  be  lower  than  the  rate  previ- 
ously fixed  by  the  principal.  Parker  v. 
Brancker,  22  Pick.  (Mass.)  40;  Howard  v. 
Smith,  56  Mo.  314;  Columbian  Nat.  Bank  v. 
White,  65  Mo.  App.  677  [following  Phillips 
V.  Scott,  43  Mo.  86,  97  Am.  Dec.  369]  :  Froth- 
ingham V.  Everton,  12  N.  H.  2.TO;  Blaisdale 
Co.   V.   Lee,    127   N.   C.    365,    37    8.   E.   509. 
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a  factor  may  sell  to  reimburse  himself  for  his  advances,  it  is  held  that  he  camiot 
refuse  to  obey  the  instructions  of  his  principal  to  sell,  that  his  having  advanced 
money  on  the  goods  does  not  give  him  a  discretion  to  hold  them  off  the  market.*' 
In  other  courts  it  has  been  said  that  a  factor  should  follow  the  instructions  of  his 
principal  to  sell  as  soon  as  the  goods  may  be  made  to  realize  sufficient  to  reim- 
burse him."  The  fact  that  a  factor  has  been  garnished  does  not  deprive  him  of 
his  right  of  selling  to  reimburse  himself  for  advances;  the  creditor  is  by  the 
process  only  subrogated  to  the  rights  of  the  debtor.*^ 

d.  Place,  Time,  and  Manner  of  Sale.  Neither  under  the  common  law  *'  nor 
imder  the  factors  acts*  can  a  factor  barter  his  principal's  goods  for  other  goods. 
By  the  general  rule  a  principal  who  ships  goods  to  a  particular  place  is  held  as 
intending  that  the  sale  of  the  goods  are  to  be  conducted  by  his  factor  according 
to  the  general  usages  and  customs  of  the  place.'*  If  a  factor  be  authorized  to 
direct  the  destination  of  the  goods  with  a  view  to  the  best  market,  he  must  make 
all  necessary  inquiries  to  find  the  best  market ;  ^  but  if  the  consignment  be  general 
he  is  not  bound  to  look  for  any  other  market  than  that  to  which  the  goods  are 
consigned ;  ^  indeed  it  is  held  positively  that  under  a  general  consignment  he 
cannot  ship  goods  to  another  market,^  and  if  he  does  so  ne  will  be  liable  for  the 
loss  incurred  from  selling  at  a  less  pi-ice  than  he  conld  have  obtained  in  the  market 
where  he  had  authority  to  sell.^  A  factor  xmder  general  instructions  is  liable  for 
ordinary  diligence  as  to  the  time  and  manner  of  the  sale  of  the  goods.**     If  no 


Contra,  Smart  v.  Sandars,  5  C.  B.  895,  12 
Jur.  751,  17  L.  J.  C.  P.  258,  57  E.  C.  L. 
895. 

16.  Butterfield  v.  Stephens,  59  Iowa  596, 
13  N.  W.  751;  La  Farge  v.  Kneeland,  7  Cow. 
(N.  Y.)  456;  Bell  v.  Palmer,  6  Cow.  (N.  Y.) 
128.  See  also  Howland  v.  Davis,  40  Mich. 
545,  holding  that  the  fact  that  consignees  had 
made  advances  on  a  lot  of  wool  which  they 
had  been  instructed  to  sell  according  to  their 
judgment  of  the  market,  "  unless  otherwise 
advised,"  was  not  sufficient  to  justify  their 
refusal  to  sell  immediately  on  being  ordered 
to  do  so,  unless  the  sale  was  directed  on 
terms  that  would  prejudice  them.  Contra, 
see  Weed  D.  Adams,  37  Conn.  378;  Lockett  v. 
Baxter,  3  Wash.  Terr.  350,  19  Pac.  23. 

17.  Benny  v.  Rhodes,  18  Mo.  147,  59  Am. 
Dec.  293,  holding  that  a  sale  by  a  factor 
where  delivery  was  made  to  the  vendee  at 
cash  prices  and  the  sale  reported  to  the  prin- 
cipal as  a  sale  of  six  months  so  as  to  give  the 
factor  time  in  his  account  with  his  principal 
was  not  a  sale  on  account  of  advances  made 
but  a  mere  tortious  appropriation  of  the 
goods  of  the  principal. 

18.  White  Mountain  Bank  v.  West,  46  Me. 
15. 

An  attachment  by  a  cieditor  of  the  con- 
signor does  not  affect  the  power  of  a  factor 
to  sell,  for  the  attaching  creditor  cannot  ar- 
rest the  sale  without  tendering  the  factor  the 
amount  of  his  advances.  Baugh  v.  Kirkpat- 
rick,  54  Pa.  St.  84,  93  Am.  Dec.  675. 

If  the  goods  are  out  of  the  jurisdiction  of 
the  court,  the  fact  that  plaintiff  brought  an 
action  in  the  forum  of  defendant's  residence 
for  the  amount  of  his  advances  and  asked 
that  the  goods  be  sold  under  an  order  of  court 
does  not  affect  the  factor's  rights  to  sell  for 
reimbursement.  Blaisdale  Co.  v.  Lee,  127 
N.  C.  365,  37  S.  E.  509. 
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19.  Wing  V.  Neal,  (Me.  1886)  2  Atl.  881 
(holding  that  if  he  does  so  his  authority  as 
factor  ceases  and  he  becomes  liable  to  accoxmt 
for  their  value  to  his  principal)  ;  Wheeler, 
etc.,  Mfg.  Co.  V.  Givan,  65  Mo.  89;  Victor 
Sewing  Mach.  Co.  v.  Heller,  44  Wis.  265. 

20.  Victor  Sewing  Mach.  Co.  v.  Heller,  44 
Wis.  265  [distinguishing  Price  v.  Wisconsin 
M.  &  F.  Ins.  Co.,  43  Wis.  267]. 

21.  Kelley  v.  Maguire,  99  111.  App.  317. 
Customs  and  usages  generally  see  Customs 

AND  Usages. 

22.  Kingston  v.  Wilson,  14  Fed.  Cas.  No. 
7,823,  4  Wash.  310. 

23.  Kingston  r.  Wilson,  14  Fed.  Cas.  No. 
7,823,  4  Wash.  310. 

24.  Phillips  V.  Scott,  43  Mo.  86,  97  Am. 
Dec.  369. 

Question  for  jury. —  In  some  jurisdictions  it 
is  held  that  it  is  a  question  for  the  jury, 
uijder  all  the  circumstances  of  the  case,  to 
determine  whether  a  factor  has  authority  to 
ship  goods  to  another  market,  McMorris  v. 
Simpson,  21  Wend.  (N.  Y.)  610. 

25.  Phy  V.  Clark,  35  111.  377. 

26.  Spruill  V.  Davenport,  116  N.  C.  34,  20 
S.  E.  1022. 

Act  of  God. —  If  for  any  reason  not  tor- 
tious, a  commission  merchant  delays  selling 
tlie  goods  consigned  to  him  he  cannot  be  held 
liable  for  a  subsequent  loss  occurring  through 
an  act  of  God,  for  in  such  ease  the  act  of 
God  is  the  proximate  cause  of  loss  and  the 
failure  to  obey  instructions  is  the  remote 
cause.     Dunbar  v.  Gregg,  44  111.  App.  527. 

Loss  by  fire. —  Where  a  price  is  agreed  upon 
for  certain  cotton,  which  is  neither  weighed 
nor  delivered  on  Saturday,  the  day  of  the 
sale,  and  on  the  night  of  Tuesday  the  cotton 
is  consumed  by  fire  without  any  other  fault 
or  neglect  of  factor  but  the  alleged  fault  of 
failing  to  deliver,  he  is  not  liable  to  the  con- 
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time  "within  which  the  goods  shoiild  be  sold  is  stipulated  between  the  parties,  the 
law  implies  that  they  should  be  sold  within  a  reasonable  time,"  and  if  the  factor 
fails  so  to  do  he  is  liable  for  any  loss  that  occurs  as  a  direct  result  of  his  conduct.^ 
A  person  who  has  not  possession  of  the  goods  of  another  cannot,  as  factor,  bind 
that  other  as  principal  by  a  contract  providing  for  the  delivery  of  a  certain 
amount  of  goods  witliin  a  certain  time  at  an  agreed  price,  for  a  factor  can  sell 
only  property  in  his  possession  or  under  his  control.  Under  the  factors  acts 
a  contract  of  sale  by  a  factor  intrusted  with  goods  for  the  purpose  of  sale  is 
valid,  although  no  money  or  obligation  is  given  at  the  time  of  the  contract,  if  an 
obligation  is  sufficiently  entered  into  on  the  faith  of  the  contract  at  any  time 
while  it  remains  unrescinded.'" 

e.  Price.  If  goods  are  consigned  without  any  instructions  ^*  as  to  the  prices  to 
be  obtained,  the  factor  may  sell  them  whenever,  in  the  exercise  of  a  sound  discre- 
tion, he  deems  it  best  to  sell.^^  Under  such  circumstances  it  is  his  duty  to  sell 
for  the  highest  price  obtainable  and  to  use  reasonable  and  diligent  efforts  to  that 
end.^^  He  is,  however,  liable  only  for  ordinary  care  and  diligence  in  obtaining  a 
price  for  the  goods.^  He  is  not  bound  to  anticipate  an  extraordinary  rise  in  the 
price  of  the  article  which  might  subsequently  occur.^  The  instructions  of  his 
principal  as  to  the  price  to  be  obtained  for  the  goods  consigned  is  binding  on  the 
factor  and  if  he  sells  for  less  than  the  price  limited  he  will  be  liable  for  the  loss,'* 
especially  where  he  has  made  no  advances.^  But  if  the  consignor  directs  his  goods 
to  be  sold  at  a  price  which  will  pay  advances,  freight,  and  commissions  and  the 
factor  sells  for  less  than  that  amount,  the  consignor  has  no  right  of  action  against 


signer  for  the  value  of  the  cotton.    Lamour- 
■eau  V.  Fowler,  2  La.  174. 

27.  Seibert  v.  Albritton,  101  Ky.  241,  40 
S.  W.  698,  19  Ky.  L.  Rep.  402;  Atkinson  v. 
Burton,  4  Bush  (Ky.)  299;  Prokop  v.  Gour- 
lay,  65  Nebr.  504,  91  N.  W.  290. 

When  bills  are  drawn  upon  a  consignee 
against  a  certain  shipment  of  goods,  he  has 
no  right  without  orders  to  hold  up  the  sale 
of  the  goods  after  the  time  of  payment  of  the 
1)111,  but  should  sell  to  meet  the  payment  of 
the  bills.  Potts  v.  Findlay,  19  Fed.  Gas.  No. 
11,345,  1  Cranch  0.  C.  514. 

28.  Atkinson  x,.  Burton,  4  Bush  (Ky.)  299. 

29.  Harbert  v.  Neill,  49  Tex.  143.  See 
supra,  I,  A,  2. 

30.  Jennings  v.  Merrill,  20  Wend.  (N.  Y.) 
9,  holding,  however,  that  until  the  liability 
is  assumed  the  contract  is  inoperative. 

31.  If  the  goods  have  been  consigned  with- 
out instructions  the  fact  that  the  factor 
writes  to  the  consignor  asking  for  instruc- 
tions will  not  prevent  him  from  selling  before 
receiving  an  answer.  Conway  v.  Lewis,  120 
Pa.  St.  215,  13  Atl.  826,  6  Am.  St.  Rep.  700. 

32.  Given  v.  Lemoine,  35  Mo.  110;  Con- 
way V.  Lewis,  120  Pa.  St.  215,  13  Atl.  826,  6 
Am.  St.  Rep.  600. 

33.  Craig  v.  Harrison-Switzer  Milling  Co., 
103  111.  App.  486;  Drumm-Flato  Commission 
Co.  V.  Union  Meat  Co.,  (Tex.  Civ.  App.  1903) 
77  S.  W.  634. 

Effect  of  draft  on  factor. —  If  the  price  of  a 
consignment  is  not  positively  restricted,  a 
draft  by  the  consignor  on  the  consignee  is 
sufBeient  to  justify  a  sale  to  meet  it,  although 
without  the  drawing  of  the  draft  the  state 
of  the  market  might  demand  a  delay.  Briggs 
V.  Ripley,  7  Mart.   (La.)   57. 

[9] 


Sufficient  evidence  of  price  obtainable. —  In 
an  action  against  a  factor  for  damages  caused 
by  a  wrongful  delay  in  selling  goods  shipped 
to  him,  evidence  showing  the  value  of  the 
goods  at  the  date  of  shipment  at  a  subsequent 
sale  at  the  same  price  is  enough,  in  the  ab- 
sence of  any  counter  proofs,  to  show  that  the 
price  could  have  been  obtained  in  the  inter- 
val.    Howland  v.  Davis,  40  Mich.  545. 

34.  Milbank  v.  Dennistoun,  21  N.  Y.  386; 
Drumm-Flato  Commission  Co.  v.  Union  Meat 
Co.,   (Tex.  Civ.  App.  1903)   77  S.  W.  634. 

35.  Milbank  v.  Dennistoun,  21  N.  Y. 
386. 

36.  Cotton  V.  Hiller,  52  Miss.  7;  Blot  v. 
Boiceau,  3  N.  Y.  78,  51  Am.  Dec.  345 ;  Taylor 
V.  Ketchum,  5  Rob.   (N.  Y.)   507. 

A  consignee  of  goods  of  different  qualities, 
authorized  to  sell  only  the  whole  in  one  lot, 
at  a  limited  price  per  ton,  who  sells  a  part  of 
average  quality  at  a  price  above  the  limit,  but 
does  not  sell  the  rest,  is  liable  to  account  to 
the  consignor  for  the  whole  at  the  price 
limited.  Levison  v.  Balfour,  34  Fed.  382,  13 
Sawy.  223. 

An  agreement  not  to  sell  below  a  certain 
price  is  of  course  as  binding  as  instructions 
by  the  principal.  Mackenzie  v.  Hodgkin,  126 
Cal.  591,  59  Pac.  36,  77  Am.  St.  Rep.  209. 

37.  Cotton  V.  Hiller,  52  Miss.  7.  Contra, 
George  v.  McNeill,  7  La.  124,  26  Am.  Dec. 
498,  holding  that  where  a  factor  sold  below 
the  limited  price  and  this  was  the  highest 
market  price  obtainable  at  any  time  between 
the  sale  and  suit  brought,  the  price  at  which 
the  goods  were  actually  sold  is  all  the  princi- 
pal can  recover,  especially  where  the  sale  ap- 
pears to  have  been  for  the  benefit  of  the  prin- 
cipal,   inasmuch    as    the    commodity    subse- 
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his  factor,  for  he  has  sustained  no  loss  by  the  violation  of  his  instructions.^  The 
true  meaning  of  the  principal's  instructions  or  of  the  correspondence  between  the 
parties  is  often  a  matter  of  dispute.*' 

f .  Giving  Credit  —  (i)  In  General.  By  the  general  rule  *>  a  factor  without 
special  instructions  to  sell  for  cash  and  not  on  credit  may  sell  on  credit  according 
to  the  general  usage  of  the  trade  in  the  market  where  the  goods  are  sold ;  and  if 
he  sells  in  conformity  with  the  usage  and  uses  due  diligence  to  ascertain  the  sol- 
vency of  the  purchaser  he  is  not  responsible  if  the  purchaser  subsec[uently 
becomes  insolvent.^^  If  therefore  a  factor  sells  goods  on  credit  and  has  exercised 
due  prudence  both  in  making  the  sale  and  in  attempting  to  collect  the  money 
due  for  the  goods,  he  is  not  responsible  to  his  principal  until  the  money  is  actu- 
ally received.^  Although  a  factor  is  not  a  guarantor  of  the  responsibility  of  per- 
sons with  whom  he  deals,  he  must  exercise  all  reasonable  diligence  to-  ascertain 


quently   sold   for   very   mueh   less    than   the 
price  obtained  by  the  factor. 
Effect  of  advances  see  supra,  I,  D,  9,  c. 

38.  Osburn  v.  Delafield,  75  Hun  (N.  Y.) 
246,  27  N.  Y.  Suppl.  10. 

39.  See  Mann  v.  Laws,  117  Mass.  293 
(holding  that  where  a  manufacturer  con- 
signed a  lot  of  boots  saying  that  he  had  in- 
voiced them  at  the  lowest  selling  prices  and 
would  duplicate  the  shipment  "  if  prices  ob- 
tained warrant,"  but  gave  no  direction  to 
sell  at  the  invoice  price,  correspondence  indi- 
cated that  the  goods  were  sent  in  order  to 
make  an  experiment  upon  the  market  and 
that  the  invoice  prices  were  for  the  informa- 
tion and  to  some  extent  perhaps  for  the  guid- 
ance of  the  consignee,  but  as  there  was  no 
direction  to  hold  the  goods  if  these  prices 
could  not  be  obtained,  a  declaration  which 
alleged  no  misconduct  on  the  part  of  defend- 
ant but  simply  a  violation  of  an  order  not  to 
sell  at  less  than  the  invoice  prices  could  not 
be  recovered  upon)  ;  Harrison  v.  Glover,  4 
Hun  (N.  Y.)  121  (holding  that  where  goods 
are  consigned  not  to  be  sold  for  less  than  the 
price  obtained  for  goods  made  by  a  third  per- 
son at  the  proper  time  for  selling  them,  the 
fair  meaning  of  the  language  employed  is 
that  the  market  price  of  the  third  person's 
goods  is  to  be  the .  minimum  price  of  the 
consignor)  ;  Dusar  v.  Perit,  4  Binn.  (Pa.) 
361  (holding  that  where  a  factor  was  in- 
structed to  sell  a  vessel  only  at  a  certain  sum, 
free  from  all  charges  whatsoever,  the  charges 
referred  to  must  be  considered  as  belonging 
to  the  voyage  rather  than  the  ship,  and  that 
tne  factor  was  not  required  to  sell  free  from 
all  charges  on  account  of  the  previous  voyage 
such  as  seamen's  wages,  provisions,  etc. ) .  See 
also  Smedley  v.  Williams,  1  Pars.  Eq.  Cas. 
(Pa.)  359;  Levison  v.  Balfour,  34  Fed.  382, 
13  Sawy.  223. 

The  expression  of  a  mere  wish  or  expecta- 
tion that  a  certain  price  may  be  obtained 
does  not  amount  to  a  binding  command  (Vi- 
anna  v.  Barclay,  3  Cow.  (N.  Y.)  281;  Har- 
per V.  Kean,  11  Serg.  &  R.  (Pa.)  280), 
especially  where  the  matter  is  afterward  sub- 
mitted to  the  factor's  discretion  (Harper  v. 
Kean,  supra ) . 

40.  In  some  jurisdictions,  however,  it  is 
held  that  it  is  the  duty  of  a  factor  in  the 
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absence  of  instructions  to  the  contrary  to 
sell  for  cash  on  delivery.  Babcock  v.  Orbi- 
son,  25  Ind.  75.  See  also  Purth  v.  Miller,  67 
Mo.  App.  241. 

Cotton  factors  and  general  commission  mer- 
chants in  Galveston  have  no  authority,  by 
law  or  usage,  to  deal  with  cotton  consigned 
to  them,  except  for  sale  in  Galveston  for  cash, 
unless  under  instructions  from  the  owner; 
and  persons  dealing  with  such  a  factor  are 
chargeable  with  notice  of  the  extent  of  and 
limitations  upon  his  power.  Kauffman  v. 
Beasley,  54  Tex.  563. 

41.  Iowa. — -Walker  Co.  v.  Dubuque  Fruit, 
etc.,  Co.,  113  Iowa  428,  85  N.  W.  614,  53 
L.  R.  A.  775. 

Kentucky. —  Byrne  v.  Schwing,  6  B.  Mon. 
199. 

Louisiana. —  Pisk  v.  OflSt,  3  Mart.  N.  S. 
553;  Reano  v.  Mager,  11  Mart.  636. 

Maine. —  Pinkham  v.  Crocker,  77  Me.  563, 
1  Atl.  827. 

Massachusetts. —  Dwight  v.  Whitney,  15 
Pick.  179;  Etheridge  v.  Binney,  9  Pick.  272; 
Clark  V.  Van  Northwick,  1  Pick.  343;  Clark 
V.  Moody,  17  Mass.  145;  Goodenow  v.  Tyler, 
7  Mass.  36,  5  Am.  Dec.  22. 

New  York. —  Douglass  v.  Leland,  1  Wend. 
490;  Van  Alen  v.  Vanderpool,  6  Johns.  69,  5 
Am.  Dec.  192;  McKinstry  v.  Pearsall,  3 
Johns.  319. 

Pennsylvania. —  Geyer  v.  Decker,  1  Yeates 
486;  Percival  v.  Cooper,  6  Phila.  48. 

South  Carolina. —  James  v.  McCredie,  1 
Bay  294. 

Tennessee. —  May  v.  Mitchell,  5  Humphr. 
365. 

Virginia. —  McConnico    v.    Curzen,    2 
358,  1  Am.  Dec.  540. 

See  23  Cent.  Dig.  tit.  "  Factors,"  §  27. 

Compare    Burton    v.     Goodspeed,     69 
237. 

Knowledge  of  course  of  dealing  presumed. 
— The  consignor  is  presumed  by  law  to  be 
acquainted  with  and  to  assent  to  the  course 
of  dealing  which  is  usually  practised  at  the 
same  market  by  others  in  the  same  line  of 
business.  Leach  v.  Beardslee,  22  Conn.  404; 
Dwight  V.  Whitney,  15  Pick.  (Mass.)  179: 
Goodenow  v.  Tyler,  7  Mass.  36,  5  Am.  Dec. 
22. 

42.  Bird  v.  Dix,  4  Mart.  N.  S.   (La.)   254. 
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the  pecuniary  solvency  of  the  purchaser  of  the  property  of  the  principal  except 
where  the  sale  is  concluded  by  the  payment  of  cash,*^  and  it  is  his  duty  to  keep 
the  principal  advised  as  to  the  pecuniary  responsibility  of  the  purchaser  whenever 
the  interest  of  the  principal  would  be  advanced  by  such  knowledge,^'  and  further- 
more it  is  the  duty  of  the  factor  to  inform  his  principal  of  the  name  of  the  pur- 
chaser of  the  goods.^  If  the  principal  is  notified  by  the  factor  that  the  goods 
have  been  sold  on  credit  and  the  principal  does  not  answer  the  notice  within  a 
reasonable  time  he  will  be  deemed  to  have  acquiesced  in  the  sale.*^  If  a  factor 
has  been  instructed  to  sell  for  cash  *'  or  if  he  has  been  instructed  to  take  security 
in  case  he  sells  on  credit^  he  will  be  liable  for  any  loss  which  may  occur  in  giv- 
ing credit  contrary  to  instructions. 

(ii)  Taking  Bond  on  Note.  In  the  absence  of  instructions  or  of  a  con- 
tract'"' a  factor  may  take  a  note  in  payment  for  goods  sold,  in  accordance 
with  trade  usage,  and  if  the  vendee  becomes  insolvent  before  the  note  falls  due 
the  factor  who  has  been  properly  diligent  in  ascertaining  the  financial  responsi- 
bility of  the  vendee  will  not  be  held  liable."'    If  the  factor  takes  the  note  for  his 


43.  Western  Union  Cold  Storage  Co.  v. 
Winona  Produce  Co.,  197  111.  457,  64  N.  E. 
496  [citins  Foster  v.  Waller,  75  111.  464]; 
Bonham  v.  Overton,  6  La.  Ann.  765;  Housel 
V.  Thrall,  18  Nebr.  484,  25  N.  W.  612;  Bur- 
rill  V.  Phillips,  4  Fed.  Cas.  No.  2,200,  1  Gall. 
360.  See  also  Durant  v.  Fish,  40  Iowa  559, 
holding  that  an  order  to  a  factor  to  sell  at 
once,  accepting  a  certain  offer,  will  not  au- 
thorize him  to  sell  upon  credit  to  a  person 
known  to  him  to  be  irresponsible,  and  he  is 
not  liable  if  the  goods  depreciate  in  his 
hands  before  a  sale  can  be  effected. 

A  very  high  degree  of  vigilance  in  learning 
the  pecuniary  ability  of  the  purchaser  has 
been  held  necessary  where  a  factor  in  Chicago 
makes  a  sale  on  'change  for  his  principal. 
To  protect  himself,  in  ease  of  a  loss  growing 
out  of  the  insolvency  or  failure  of  the  pur- 
chaser to  pay  for  the  goods  sold,  he  must 
resort  to  all  available  sources  of  information 
that  are  accessible,  and  inattention  or  care- 
lessness in  this  respect  will  render  him  liable 
for  any  loss  sustained  thereby;  but  he  will 
not  be  held  as  a  guarantor  of  such  a  sale. 
Foster  v.  Waller,  75  111.  464. 

To  affect  the  factor  with  the  imputation  of 
negligence  it  is  not  necessary  that  he  should 
absolutely  know  that  the  purchaser  was  dis- 
credited. It  is  sufficient  if  he  had  notice  of 
facts  which  ought  to  put  a  person  of  ordinary 
prudence  on  his  guard.  A  sale  therefore 
made  under  circumstances  of  real  or  con- 
structive notice  will  be  considered  as  made 
at  the  risk  and  on  the  account  of  the  factor. 
Burrill  v.  Phillips,  4  Fed.  Cas.  No.  2,200,  1 
Gall.  360. 

44.  Western  Union  Cold  Storage  Co.  v. 
Winona  Produce  Co.,  197  111.  457,  64  N.  E. 
496.  See  also  Babcock  v.  Orbison,  25  Ind. 
75. 

If  the  purchaser  becomes  insolvent  subse- 
quent to  the  sale  of  the  goods,  it  is  the  fac- 
tor's duty  to  give  notice  of  that  fact  to  the 
owner  within  a  reasonable  time  or  he  will  be 
responsible  for  the  damage  the  owner  suffers 
in  consequence  of  not  receiving  the  notice. 
Forrestier  v.  Bordman,  9  Fed.  Cas.  No.  4,945, 


1  Story  43.     See  also  Babcock  v.  Orbison,  25 
Ind.  75. 

45.  Western  Union  Cold  Storage  Co.  v. 
Winona  Produce  Co.,  197  111.  457,  64  N.  E. 
490. 

No  usage  or  custom  of  trade  will  excuse 
the  factor's  default,  for  as  in  other  cases,  a 
custom  is  never  valid  if  it  conflicts  with  the 
rules  of  law  defining  the  rights  of  the  party. 
Western  Union  Cold  Storage  Co.  v.  Winona 
Produce  Co.,  197  111.  457,  64  N.  E.  496. 

46.  Geyer  v.  Deekler,  1  Yeates  (Pa.)  486. 
See  also  De  Lazardi  v.  Hewitt,  7  B.  Mon. 
(Ky.)  697. 

47.  Barksdale  v.  Brown,  1  Nott  &  M. 
(S.  C.)  517,  9  Am.  Dec.  720;  Howatt  v. 
Davis,  5  Munf.  (Va.)  334,  7  Am.  Dec.  681; 
Hall  V.  Storrs,  7  Wis.  253. 

A  custom  among  commission  merchants  to 
deliver  articles  under  cash  sales  and  then 
wait  a  certain  number  of  days  for  payment 
does  not  give  the  factor  any  authority  to  sell 
upon  such  terms.  Barksdale  v.  Brown,  1  Nott 
&  M.  (S.  C.)  517,  9  Am.  Dec.  720;  Catlin  v. 
Smith,  24  Vt.  85 ;  Bliss  v.  Arnold,  8  Vt.  252, 
30  Am.  Dec.  467.  See  also  Hatcher  v.  Comer, 
73  Ga.  418.  At  least  to  have  the  benefit  of 
such  a  custom  the  factor  must  show  that  the 
custom  was  so  certain,  uniform,  and  notori- 
ous that  it  must  be  presumed  to  have  been 
understood  by  the  parties.  Steward  v.  Scvid- 
der,  24  N.  J.  L.  96.  Even  admitting  that 
the  principal  is  bound  by  such  a  trade  usage, 
the  factor  must  exercise  due  prudence  to  col- 
lect the  purchase-price  of  the  goods.  Mont- 
gomery ;;.  Wood,  4  La.  Ann.  298. 

48.  Wilkinson  v.  Campbell,  1  Bay  (S.  C.) 
169. 

49.  A  breach  of  a  contract  to  sell  for  cash 
will  of  course  render  the  factor  liable.  Shef- 
field V.  Linn,  62  Mich.  151,  28  N.  W.  761. 

A  contract  by  the  principal  to  accept  notes 
does  not  oblige  him  to  accept  notes  for  goods 
not  yet  sold  by  the  factor.  Childs  v.  Water- 
loo Wagon  Co.,  37  N.  Y.  App.  Div.  242,  57 
N.  Y.  Suppl.  520. 

50.  Alabama. — Goldthwaite  v.  McWhorter, 
5  Stew.  &  P.  284. 
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own  use  and  has  it  discounted  for  liis  own  accommodation  he  will  of  course  be 
liable  for  the  amount  in  the  event  of  the  insolvency  of  the  maker.''  The  taking 
of  a  note  paj'able  to  himself  and  for  an  amount  to  cover  the  debt  due  the  prin- 
cipal and  a  debt  due  himself  operates  as  an  appropriation  of  the  debt  by  the 
factor,  and  he  will  be  held  liable  therefor  to  liis  principal.^'  The  factor  must 
use  diligent  efforts  to  collect  a  note  received  by  him  for  a  consignment  of  hi? 
principal  or  he  will  be  liable.^  If  he  fails  to  give  notice  of  the  non-payment  oj 
the  note  at  maturity  he  becomes  responsible  for  the  debt.^ 

g.  Failure  to  Sell.  If  a  factor  agrees  to  sell  goods  whenever  directed  so  to 
do  by  the  owner,  he  must  use  every  reasonable  effort  to  make  the  sale  or  he  will 
be  liable.^'  If  the  owner  seeks  to  recover  for  conversion  against  a  factor  wholiab 
failed  to  sell  his  goods,  it  must  be  alleged  and  shown  that  reasonable  time  has 
expired  for  making  a  sale.'^  If  it  is  agreed  between  the  parties  that  all  goods 
not  returned  to  the  principal  within  a  certain  time  with  express  charges  prepaid 


Connecticut. —  Leaoh  v.  Beardslee,  22  Conn. 
404. 

Maine. —  Greely  v.  Bartlett,  1  Me.  172,  10 
Am.  Dec.  54. 

Massachusetts. —  Goodenow  v.  Tyler,  7 
Mass.  36,  5  Am.  Dee.  22. 

Uew  York. —  McKinstry  v.  Pearsall,  3 
Johns.  319. 

United  States. —  See  Hamilton  v.  Cunning- 
ham, 11  Fed.  Cas.  No.  5,978,  2  Brock.  350. 

See  23  Cent.  Dig.  tit.  "  Factors,"  §  30. 

Customs  and  usages  generally  see  Customs 
AND  Usages. 

51.  Byrne  v.  Schwing,  6  B.  Mon.  (Ky.) 
199;  Brown  V.  Delk,  132  Pa.  St.  152,  19  Atl. 
31;  Myers  v.  Entriken,  6  Watts  &  S.  (Pa.) 
44,  40  Am.  Dec.  538 ;  Johnson  v.  O'Hara,  5 
Leigh  (Va.)  456.  See  also  Porter  f.  Zeitinger, 
1  Pennyp.  (Pa.)  505,  where  the  factor  took 
the  note  to  his  own  order  and  discounted  it 
and  credited  it  on  his  own  books  to  his  prin- 
cipal, but  on  the  subsequent  failure  of  the 
maker  charged  it  back  to  his  principal. 

The  mere  act  of  taking  the  note  in  his  own 
name  would  not  per  se  render  the  factor  lia- 
ble (see  Goldthwaite  v.  McWhorter,  5  Stew. 
&  P.  (Ala.)  284;  Amory  v.  Hamilton,  17 
Ma.ss.  103;  Goodenow  v.  Tyler,  7  Mass.  36, 
5  Am.  Dec.  22;  Brown  v.  Delk,  132  Pa.  St. 
152,  19  Atl.  31;  Porter  v.  Zeitinger,  1 
Pennyp.  (Pa.)  505.  Contra,  Symington  v. 
McLin,  18  N.  C.  291);  but  this  fact  and 
others  which  together  tend  to  show  an  inten- 
tion to  make  the  debt  his  own  may  fix  his 
liability  (Amory  v.  Hamilton,  supra).  See 
also  Richardson  v.  Weston,  4  Mart.  N.  S. 
(La.)  244,  holding  that  a  factor  who  after  a 
sale  extends  the  debtor's  term  of  credit  by 
taking  a  note  payable  at  a  more  distant  day 
to  himself  and  for  more  than  the  amount 
due  his  principal  makes  the  debt  his  own. 

52.  Symington  r.  McLin,  18  N.  C.  291; 
Brown  v.  Delk,  132  Pa.  St.  152,  19  Atl.  31; 
Brown  v.  Arrott,  6  Watts  &  S.  (Pa.)  402. 
See  also  Johnson  v.  O'Hara,  5  Leigh  (Va.) 
456.  But  see  Hapgood  v.  Batcheller,  4  Mete. 
(Mass.)  573. 

Where  a  factor  takes  a  bond  for  a  simple 
contract  debt  due  to  him  for  goods  sold  on 
commission,  and  includes  in  the  same  instru- 
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ment  a  debt  due  to  himself,  he  makes  him- 
self answerable  in  an  action  of  indeiitatui 
assumpsit  to  his  principal  for  the  amount  of 
the  goods,  as  he  has  deprived  him  of  -the 
means  of  pursuing  his  claim  against  the 
debtor  by  extinguishing  the  debt  due  by  sim- 
ple contract.  Jackson  v.  Baker,  13  Fed.  Cas. 
No.  7,129,  1  Wash.  394. 

53.  Kinney  v.  Crane,  17  La.  417;  Skill- 
man  V.  Leverich,  11  La.  517;  Folsom  ;;.  Mus- 
sey,  8  Me.  400,  23  Am.  Dec.  522. 

Proving  the  note  under  the  insolvent  law 
and  taking  a  dividend  thereon  does  not  ren- 
der the  factor  liable  for  the  full  amount  of 
the  note,  if  he  uses  reasonable  care  and  skill, 
although  the  consignor  resides  in  another 
state,  and  his  claim  against  the  purchaser,  if 
not  proved,  would  not  be  barred  by  the  dis- 
charge in  insolvency.  Gorman  v.  Wheeler,  10 
Gray  (Mass.)  362. 

54.  Harvey  v.  Turner,  4  Eawle  (Pa.) 
223. 

That  a  factor  may  release  a  note  see  West 
Boylston  Mfg.  Co.  v.  Searle,  15  Pick.  (Mass.) 
225. 

55.  Pulsifer  v.  Shepard,  36  111.  513. 

If  he  uses  reasonable  diligence  and  is  not 
able  to  effect  the  sale  he  is  not  liable.  Bur- 
nard  v.  Voss,  8  Ohio  Dec.  (Reprint)  221,  6 
Cine.  L.  Bui.  339,  holding  that  whether  the 
factor  has  used  due  diligence  in  endeavoring 
to  efTect  a  sale  is  a  question  for  the  jury. 

56.  Prokop  V.  Pourlay,  65  Nebr.  504,  91 
N.  W.  290. 

Where  the  property  was  burned  a  long 
time  after  it  was  received  by  the  factor,  it  is 
a  question  for  the  jury  whether  the  factor 
had  been  negligent  in  not  selling  more 
promptly.  Usborne  v.  Stephenson,  36  Oreg. 
328.  58  Pac.  1103,  78  Am.  St.  Rep.  778,  48 
L.  R.  A.  432.  But  see  Lehman  v.  Pritchett, 
84  Ala.  512,  4  So.  601,  holding  that  where 
the  factor  neglected  to  sell  the  goods  within 
a  reasonable  time  after  being  instructed  to 
sell  and  the  goods  were  destroyed  by  fire, 
the  delay  was  not  the  proximate  cause  of  the 
loss,  and  in  the  absence  of  fraud  the  factor 
is  not  liable,  in  which  case,  however,  defend- 
ant did  not  have  actual  or  constructive  pos- 
session of  the  goods. 
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shall  be  deemed  as  sold  to  the  factor,  a  substantial  compliance  with  the  contract 
is  all  that  is  necessary." 

10.  Del  Credere  Agency.®  A  factor  with  a  del  credere  commission  or  agency 
is  one  who  in  consideration  of  a  higher  compensation  expressly  engages  to  pay  to 
his  principal  the  price  of  all  goods  sold  by  himself  if  the  purchaser  fails  soto  do.^" 
There  is,  however,  no  covenant  of  guaranty,  but  a  rate  of  commission  is  fixed  for 
selling  and  guaranteeing,  in  the  ordinary  course  of  commission  business,  the  price 
for  which  goods  are  to  be  sold  less  agreed  commissions ;  but  no  security  is  given 
to  make  this  guaranty  good.*  The  obligation  under  a  del  credere  commission 
always  arises  under  an  express  contract  and  is  not  implied  by  law."  Both  the 
obligation  of  the  factor  and  his  right  to  del  credere  commissions  can  arise  only 
where  sales  are  made  upon  credit,  never  when  a  sale  is  made  for  cash,  for  in  sucn 
case  the  factor  has  incurred  no  personal  liability  of  payment  to  his  principal  and 
the  del  credere  contract  was  without  consideration  as  to  such  cash  payments.'^ 
The  liability  of  a  factor  with  a  del  credere  commission  for  goods  sold  is  said  to 
be  that  of  a  surety,  the  purchaser  being  the  primary  debtor.^^     But  a  demand 


57.  Main  v.  Oien,  47  Minn.  89,  49  N.  W. 
523. 

58.  Del  credere  agent  distinguished  from 
vendee. —  Where  a,  contract  provides  for  the 
sale  of  goods  on  commission  at  prices  fixed 
by  the  consignor  and  requires  the  terms  at 
stated  periods,  the  consignee  guaranteeing 
payment,  the  relation  created  is  that  of 
agency  on  a  del  credere  commission  and  not 
that  of  vendor  and  vendee  (National  Cordage 
Co.  V.  Sims,  44  Nebr.  148,  62  N.  W.  514, 
holding  that  there  was  not  a  sale  within  the 
statute  requiring  registration  of  conditional 
sales)  ;  but  where  the  consignee  gives  the  ac- 
ceptance for  the  value  of  the  goods  and  agrees 
to  account  for  the  whole  price,  guaranteeing 
the  sales,  and  is  to  receive  a  commission,  the 
transaction  is  a  consignment  on  sale  as 
distinguished  from  a  consignment  on  a  del 
credere  commission  (Eao  p.  Flannagans,  9  Fed. 
Cas.  No.  4,855,  2  Hughes  264  [citing  Story 
Agen.  §  215]). 

59.  Wittkowski  v.  Harris,  64  Fed.  712. 
See  Morris  v.  Cleasby,  4  M.  &  S.  566,  574, 
14  Rev.  Rep.  531,  where  the  court  said:  "In 
correct  language  a  commission  del  credere  is 
the  premium  or  price  given  by  the  principal 
to  the  factor  for  a  guarantee,  it  presupposes 
a  guarantee.  .  .  .  This  term,  however,  com- 
monly, although  incorrectly,  is  used  to  ex- 
press the  guarantee  itself.  But  whatever 
term  is  used,  the  obligation  of  the  factor  is 
the  same:  it  arises  on  the  guarantee."  In 
Grove  v.  Dubois,  1  T.  R.  112,  115,  Lord  Mans- 
field says  that  a  commission  del  credere  is 
"  an  absolute  engagement  to  the  principal  from 
the  broker,  and  makes  him  liable  in  the  first 
instance."  In  Leverick  v.  Meigs,  1  Cow. 
(N.  Y.)  645,  663,  it  is  said  that  the  legal 
eflFeet  of  a  del  credere  agreement  is  that  "  a 
factor,"  for  an  additional  premium  beyond 
the  usual  commission,  when  he  sells  the  goods 
of  his  principal,  becomes  bound  to  pay  the 
price  at  all  events." 

60.  Gould  V.  Lee,  55  Pa.  St.  99. 

61.  Wittkowski  v.  Harris,  64  Fed.  712. 
See  also  Cushman  v.  Snow,  186  Mass.  169, 
173,  71  N.  B.  529,  where  the  court  said :     "  It 


cannot  be  inferred  from  the  meagre  statement 
of  the  custom  of  the  firm  not  to  disclose  the 
names  of  customers  to  their  principals  that 
they  thus  rendered  themselves  liable  for  the 
purchase  price  of  all  goods  sold  through  their 
agency,  for  if  they  undertook  to  guarantee 
the  sales  and  solvency  of  purchasers  it  should 
have  appeared  in  the  contract." 

62.  Wittkowski  v.  Harris,  64  Fed.  712; 
Kingston  v.  Wilson,  14  Fed.  Cas.  No.  7,823, 
4  Wash.  310,  holding  that  a  del  credere  com- 
mission is  not  demandable  when  the  sale  is 
made  on  credit,  but  the  price  is  nevertheless 
paid  in  consideration  of  a  deduction  of  a  cer- 
tain percentage. 

63.  Gindre  r.  Kean,  7  Misc.  (N.  Y.)  582, 
28  N.  Y.  Suppl.  4.  31  Abb.  N.  Cas.  (N.  Y.) 
100.  See  Ex  p.  Flannagans,  9  Fed.  Cas.  No. 
4.855,  2  Hughes  264  [citing  Story  Agen. 
§  215] ;  Morris  v.  Cleasby,  4  M.  &  S.  566, 
14  Rev.  Rep.  531.  Contra,  under  Cal.  Civ. 
Code,  §  2029.  See  Tustin  Fruit  Assoc,  v. 
Earle  Fruit  Co.,  (Cal.  1898)  53  Pao.  693. 

That  the  factor  at  times  remitted  for  goods 
sold  by  him  before  the  price  became  due  from 
the  purchaser  does  not  show  such  a  course  of 
dealing  between  him  and  his  principal  as 
will  alter  the  original  relation  and  render 
the  agent  primarily  liable  for  goods  sold  by 
him,  where  the  principal  instructs  him  to 
make  no  more  remittances  before  maturity. 
Gindre  v.  Kean,  7  Misc.  (N.  Y.)  582,  28  N  Y. 
Suppl.  4,  31  Abb.  N.  Cas.  (N.  Y.)  100.  But 
see  Heubach  v.  Rother,  2  Duer  (N.  Y. )  227, 
where  the  court  said  that  when  the  goods 
were  sold  on  long  credit  and  on  the  very 
day  of  the  sale  the  factor  charged  himself 
with  their  price  and  it  was  for  the  purpose 
of  satisfying  the  balance  which,  deducting  in- 
terest and  commission,  was  thus  created  in 
favor  of  the  principal  that  the  factor  pur- 
chased and  remitted  the  bills,  the  remittance 
was  not  made  by  him  in  his  capacity  as  agent 
or  covered  by  his  supposed  instructions,  but 
was  a  remittance  which  was  made  in  dis- 
charge of  his  own  debt. 

What  is  the  exact  liability  of  a  del  credere 
agent  has  been  the  subject  of  much  contro- 
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upon  the  purchaser  is  not  a  necessary  prerequisite  to  holding  the  factor  liable,  if 
the  purchase-money  be  due."  Wlien  the  factor  and  principal  have  treated  a  sale 
as  complete  and  binding,  the  factor  will  not  be  permitted  to  say  that  the  sale  is 
incomplete.^  The  guaranty  of  sales  under  a  del  credere  agency  does  not  extend 
to  the  remittance  of  funds  in  the  hands  of  the  factor ;  ^  but  if  by  agreement  of 
the  parties  the  factor  is  authorized  to  charge  a  commission  for  the  guaranty  of 
bills  of  exchange  remitted  his  omission  to  charge  the  commission  does  not  absolve 
him  from  his  liability  as  guarantor  of  the  remittance.*'  A  factor  who  agrees  to 
indorse  all  notes  taken  from  customers  is  not  bound  to  indorse  a  note  taken  for 
goods  sold  by  a  general  agent  of  his  principal  against  the  factor's  protest  and 
after  his  statement  that  he  would  not  indorse  the  note.^  If  the  goods  consigned 
are  not  in  accordance  with  the  contract,  the  dd  credere  agent  is  not  bound,  for 
the  purpose  of  putting  his  principal  in  a  better  position,  to  insist  on  the  buyer's 
accepting  the  goods.*'  Nor  can  he  be  charged  with  the  price  of  the  goods  which 
he  had  sold  but  afterward  received  back  from  the  buyers,  pursuant  to  authority 
given  by  his  principal  to  settle  a  dispute  as  to  the  quality  of  the  goods  in  ques- 
tion.™ And  he  is  not  liable  for  the  price  of  goods  recovered  from  buyers  who 
had  fraudulently  procured  a  sale  to  themselves.'^  If  the  factor  guarantees  a 
sale  at  a  fixed  profit,  he  is  liable  for  that  profit  irrespective  of  the  market  value 
of  the  goods.'^ 

II.  Keeping  and  Rendering  Accounts.'^  The  factor  must  account  to  his  prin- 
cipal for  goods  sold ;  '*  he  cannot  refuse  to  account  for  sales  on  the  ground  that 
in  making  the  sale  of  the  goods  he  violated  the  law ;  '^  and  he  must,  when  reason- 
ably requested,  present  to  his  principal  a  full,  complete,'*  and  specific"  account 


versy.     See  Lewis  v.  Brehme,  33  Md.  412,  3 
Am.  Rep.  190,  where  the  cases  are  reviewed. 
Liability    under     statute    of    frauds    see 
Featjds,  Statute  of. 

64.  Cartwright  v.  Greene,  47  Barb.  (N.  Y.) 
9;  Milliken  v.  Byerly,  6  How.  Pr.  (N.  Y.) 
214. 

65.  For,  as  between  him  and  his  principal, 
the  factor  in  effect  becomes  the  purchaser 
when  the  purchase-money  is  due  or  he  may 
be  said  to  be  substituted  for  the  purchaser. 
Cartwright  v.  Greene,  47  Barb.  (N.  Y.)  9. 
See  also  Blakely  v.  Jacobson,  9  Bosw.  (N.  Y. ) 
140. 

66.  Leveriek  v.  Meigs,  1  Cow.  (N.  Y.)  645; 
Muller  V.  Bohlens,  17  Fed.  Cas.  No.  9,914,  2 
Wash.  378.  See  also  Heubach  v.  Rother,  2 
Duer  (N.  Y. )  227.  Contra,  Lewis  v.  Brehme, 
33  Md.  412,  3  Am.  Rep.  190. 

A  bill  received  in  part  payment  for  the  sale 
of  the  goods  is  included  in  the  guaranty. 
Muller  V.  Bohlens,  17  Fed.  Cas.  No.  9,914,  2 
Wash.  378. 

67.  Heubach  v.  Rother,  2  Duer  (N.  Y.) 
227. 

68.  Springfield  Fertilizer  Co.  v.  Thomp- 
kins,  16  Ind.  App.  403,  45  N.  E.  615. 

69.  Albion  Phosphate  Min.  Co.  v.  Wyllie, 
77  Fed.  541,  23  C.  C.  A.  276. 

70.  Talcott  V.  Canton  Mills  Co.,  30  N.  Y. 
Sur)pl.  421,  31  Abb.  N.  Cas.   (N.  Y.)   97. 

71.  Talcott  v.  Canton  Mills  Co.,  30  N.  Y. 
Sunpl.  421,  31  Abb.  N.  Cas.  (N.  Y.)  97. 

72.  Pugh  V.  Porter  Bros.  Co.,  118  Cal.  628, 
50  Pac.  772.  See  also  Tustin  Fruit  Assoc,  v. 
Earle  Fruit  Co.,   (Cal.  1898)   43  Pac.  693. 

Evidence  insufiScient  to  support  a  claim  of 
del  credere  agency  see  Wise-Kottwitz  Com- 
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mission  Co.  v.  Bond,   (Tenn.  Ch.  App.   1898) 
47  S.  W.  174. 

73.  Account  stated  between  factor  and 
principal  see  Accounts  and  Accounting,  1 
Cyc.  387. 

Right  to  adjust  account  in  his  own  city. — 
If  a  New  Orleans  factor  adjusts  his  account 
in  Boston,  and  promises  to  pay  the  balance 
as  soon  as  he  can  negotiate  exchange  on 
New  Orleans,  he  thereby  waives  any  privi- 
lege of  paying  it  in  New  Orleans.  Jellison 
V.  Lafonta,  19    Pick.   (Mass.)   244. 

74.  Lindley  v.  Downing,  2  Ind.  418. 

Until  the  true  owner  appears  and  estab- 
lishes his  right  to  the  proceeds  a  factor  is 
bound  to  account  to  the  person  from  whom  he 
has  received  goods  for  sale.  Bain  v.  Clark,  39 
Mo.  252. 

75.  Tate  v.  Pegues,  28  S.  C.  463,  6  8.  E. 
298  [distinguishing  McConnell  v.  Kitchens, 
20  S.  C.  430,  47  Am.  Rep.  845,  holding  that 
where  a  merchant  sold  a  fertilizer  without  a 
tag  stating  the  chemical  compositions  of  the 
fertilizer  and  the  date  of  analysis  and  took 
a  note  for  the  purchase-money,  an  action 
on  the  note  was  forbidden  by  statute]  ;  An- 
dersons V.  Moncrieflf,  3  Desauss.   (S.  C.)   124. 

76.  Terwilliger  v.  Beals,  6  Lans.  (N.  Y.) 
403.  See  also  Brown  v.  Clayton,  12  Ga. 
564. 

77.  Keighler  v.  Savage  Mfg.  Co.,  12  Md. 
383,  71  Am.  Dec.  600;  Boston  Carpet  Co  v. 
Journeay,  36  N.  Y.  384  [affirming  1  Daly 
190] ;  Nugent  v.  Martin,  1  Tex.  App.  Civ. 
Cas.  §  1173. 

Date  for  striking  balance  should  not  be  ar- 
bitrary. Cushman  v.  Snow,  186  Mass.  169, 
71  N.  E.  529. 
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of  his  dealings  between  themselves  and  between  the  factor  and  the  purchasers. 
It  is  held  that  it  is  the  factor's  duty  to  be  prompt  in  rendering  an  account  of  his 
sales  whether  requested  to  do  so  or  not,™  and  that  a  failure  to  render  an  account 
for  an  unreasonable  time  will  render  him  liable '''  —  especially  where  a  demand  is 
impracticable  or  highly  inconvenient.^"  That  he  may  render  a  satisfactory 
account,  it  is  his  duty  to  keep  books  in  which  are  entered  correct  accounts  of  his 
transactions,^'  and  the  books  should  be  subject  to  the  principal's  inspection,^^ 
and  the  principal  is  entitled  to  a  correct  copy  of  the  entries  in  the  books 
including  all  memoranda  connected  therewith.^^  Accounts  current  are  neces- 
sarily provisional  until  settled  and  even  after  settlement  may  be  rectified  for 
errors  or  omissions,  subject  to  which  every  settlement  is  made ;  ^  but  if  the 
factor  renders  his  account  in  good  faith  and  the  principal  makes  no  objection  to 
it,  the  principal's  assent  to  it  as  correct  is  presumed  ;^^  and  unless  objection  is 
made  within  a  reasonable  time  ^  his  principal  will  be  bound  by  the  accounting 
rendered.^  The  account  rendered  may  be  conclusive  against  the  factor  himself 
in  the  matter  of  his  charges  for  commissions,  but  if  it  is  challenged  by  the  prin- 
cipal it  is  then  open  for  correction  by  the  factor. ^^ 


It  is  not  an  unreasonable  refusal  to  account 
■when  after  a  person  drew  an  order  directing 
his  factor  to  deposit  the  proceeds  of  certain 
lumber  to  the  credit  of  another,  he  next  day 
demanded  an  account  of  the  proceeds  from  his 
factor,  who  replied  that  he  had  nothing  to  do 
with  the  demandant  and  referred  him  to 
the  other  person.  Torrey  v.  Bryant,  16  Pick. 
(Mass.)  528. 

78.  Langlev  v.  Sturtevant,  7  Pick.  (Mass.) 
214. 

79.  Langley  r.  Sturtevant,  7  Pick.  (Mass.) 
214;  Deans  v.  Scriba,  2  Call  (Va.)   415. 

Presumption  raised  by  not  rendering  an 
account  for  many  years. —  If  a  factor  has 
rendered  no  account  of  sales  for  many  years 
and  at  the  trial  of  an  action  against  him  by 
his  consignor  offers  no  evidence  to  prove 
what  part  was  sold  and  at  what  prices,  it 
will  be  presumed  that  the  goods  were  sold  at 
the  invoice  price.  Field  v.  Moulson,  9  Fed. 
Cas.  No.  4,770,  2  Wash.  155. 

80.  Eaton  v.  Welton,  32  N.  H.  352. 
Factors   abroad    must    render    an    account 

within  a  reasonable  time,  and  their  neglect  to 
do  so  will  be  considered  a  breach  of  their  con- 
tract.    See  Eaton  v.  Welton,  33  N.  H.  352. 

81.  Keighler  v.  Savage  Mfg.  Co..  12  Md. 
383,  71  Am.  Dec.  600;  Armour  v.  Gaflfey,  30 
N.  Y.  App.  Div.  121,  51  N.  Y.  Suppl.  846 
[affirmed  in  165  N.  Y.630,  59  N.  E.  1118]. 

Factors  destroyed  their  books,  before  an 
examination  of  them  was  finished.  The  ex- 
amination disclosed  that  the  factors  had  re- 
ported sales  at  less  than  the  actual  price 
received  and  the  factors  maintained  that  they 
were  entitled  to  the  amount  of  shortage  found 
as  reimbursement  for  allowances  made  to  cus- 
tomers and  for  bad  debts.  It  was  held  that 
the  court  was  justified  in  disregarding  the 
explanation  and  in  finding  a  wrongful  mis- 
appropriation; that  the  factors  having  ad- 
mitted pursuing  the  same  course  as  to  the 
balance  of  goods  shipped  to  and  sold  by  them, 
the  shortage  as  to  such  balance  may  properly 
be  estimated  by  taking  as  a  basis  the  rate 


of  shortage  found  to  exist  as  to  the  rest  of 
the  goods.  Armour  v.  Gaifey,  30  N.  Y.  App. 
Div.  121,  51  N.  Y.  Suppl.  846  [affirmed  in  165 
N.  Y.  630,  59  N.  E.  1118]. 

82.  Armour  v.  Gaffey,  30  N.  Y.  App.  Div. 
121,  51  N.  Y.  Suppl.  846  [affirmed  in  165 
N.  Y.  630,  59  N.  E.  1118]. 

83.  Keighler  v.  Savage  Mfg.  Co.,  12  Md. 
383,  71  Am.  Dec.  600. 

84.  Dunbar  v.  BuUard,  2  La.  Ann.  810. 

85.  Ledoux  v.  Porche,  12  Rob.  (La.)  543. 
See  also  Dunbar  v.  Bullard,  2  La.  Ann.  810. 

86.  Austin  v.  Ricker,  61  N.  H.  97.  See 
also  Keighler  v.  Savage  Mfg.  Co.,  12  Md.  383. 
71  Am.  Dec.  600,  holding  that  it  is  unreason- 
able for  a,  principal  to  demand  of  his  factor 
the  names  of  purchasers  of  goods,  the  ac- 
counts of  which  have  been  long  settled;  such 
demand  should  be  made,  if  at  all,  at  the 
time  of  such  settlements,  and  cannot  be  made 
afterward,  unless  fraud  is  charged  upon  the 
factor. 

87.  Everingham  v.  Halsey,  108  Iowa  709, 
78  N.  W.  220;  Austin  v.  Picker.  61  N.  H.  97; 
Vantries  v.  Eiehey,  8  Watts  &  S.   (Pa.)  87. 

By  accepting  a  general  account  of  all  trans- 
actions, including  the  commission  of  the  fac- 
tor, in  which  are  expressed  what  accounts 
have  been  and  what  remain  to  be  collected, 
the  principal  discharges  the  factor  and  the 
agency  from  that  moment  is  at  an  end  and 
the  principal  cannot  call  for  payment  of  any 
item  which  he  complains  that  the  factor 
neglected  to  collect.  Rion  v.  Gilly,  6  Mart. 
(La.)   417,  12  Am.  Dec.  483. 

Where  a  consignor  of  goods,  who  is  the 
legal  donee,  assents  to  an  account  rendered 
by  the  factor,  it  binds  the  equitable  owner 
of  the  goods,  although  unknown  to  the  con- 
signee.   Bevan  v.  Cullen,  7  Pa.  St.  281. 

88.  Wood  Mower,  etc.,  Co.  v.  Thayer,  50 
Hun  (N.  Y.)  516,  3  N.  Y.  Suppl.  465,  hold- 
ing that,  where  a  factor  dirt  not  charge  in  his 
account  for  commissions  lost  because  of  de- 
fective goods,  it  was  some  evidence  that  he 
did  not  intend  to  make  such  charges  but  was 
not  conclusive. 
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12.  Collection  of  Money  —  a.  In  General.  A  factor  intrusted  with  the  pos- 
session of  property  or  other  indicia  of  authority  to  transfer  it  has  implied  power 
to  receive  for  the  vendee  the  purchase-money.^'  A  factor  must  exercise  due 
diligence  in  collecting  the  money  due  for  the  sale  of  his  principal's  goods  or  he 
will  be  held  liable  for  the  resulting  loss.**  If  a  factor  intermingles  his  principal's 
goods  with  his  own  and  consigns  the  whole  cargo  to  a  third  person  to  be  sold,  it 
is  incumbent  on  the  factor  to  show  that  the  proceeds  of  sale  of  his  principal's 
goods  were  not  paid  by  remittances  made  on  the  cargo.'^  A  factor  cannot  dis- 
charge a  debt  due  his  principal  by  agreeing  to  take  m  payment  that  which  is 
worthless  and  void.'^ 

b.  Medium  of  Payment.'^  In  the  absence  of  the  authorization  of  the  principal 
the  factor  cannot  receive  in  payment  anything  but  legal  currency.'*  This  rule 
has  been  modihed  in  extraordinary  circumstances.^'  A  factor  with  a  del  credere 
commission  must  account  for  the  goods  sold  by  him  at  the  full  specie  value, 
although  there  was  a  suspension  of  specie  payments  in  the  state.'* 

13.  Assumption  of  Liability  For  Price.  If  the  consignee  sells  some  of  the 
goods  on  credit  and  settles  with  the  consignor  and  pays  him  the  full  amount  for 
the  purpose  of  closing  the  account  between  the  parties,  he  thereby  assumes  the 
outstanding  debts  due  the  principal  on  the  consignment,  and  cannot  afterward 
claim  reimbursement  for  any  part  on  the  ground  of  a  bad  debt  made  in  the  sale.''' 

14.  Proceeds  in  Hand.     The  factor  is  liable  to  the  principal  for  the  proceeds  of 


89.  Adams  v.  Fraser.  82  Fed.  211,  27 
C.  C.  A.  108.  See  also  Pickering  v.  Busk,  15 
East  38,  13  Rev.  Eep.  364. 

This  does  not  prevent  the  principal  from 
controlling  its  collection,  and  if  the  factor 
has  no  lien  on  the  money  the  principal  may 
order  payment  to  be  made  solely  to  himself. 
Kelly  V.  Munson,  7  Mass.  319,  5  Am.  Dec.  47. 

90.  Gilly  V.  Logan,  2  Mart.  N.  S.  (La.) 
196 ;  Dickson  V.  Screven,  23  S.  C.  212 ;  Forres- 
tier  V.  Bordman,  9  Fed.  Cas.  No.  4,945,  1 
Story  43.  See  also  Brown  ».  Arrott,  6  Watts 
&  S.   (Pa.)   402,  6  Whart.   (Pa.)   9. 

In  the  proper  exercise  of  diligence,  he  should 
keep  his  principal  informed  as  to  the  failure 
of  the  vendee  to  pav  for  the  goods  sold.  See 
Arrott  V.  Brown,  6  Whart.  (Pa.)  9. 

If  a  factor  undertakes  to  collect  checks 
given  by  a  purchaser  of  goods  sold  for  his 
principal,  it  is  not  a  fair  legal  inference  that 
he  gave  notice  of  their  dishonor  to  his  princi- 
pal because  he  knew  it  himself.  Park  v. 
Miller,  27  N.  J.  L.  338. 

Where  there  is  no  evidence  that  any  loss 
was  incurred  by  reason  of  the  neglect  of  the 
factor  for  a  period  of  nine  months  to  give  his 
principal  notice  of  a  loss  on  a  consignment 
the  factor  is  not  liable.  Myers  V.  Brice,  2 
Pennyp.  (Pa.)  382. 

He  should  not  sue  or  put  the  owner  to 
expense  unless  there  is  reasonable  ground  to 
believe  that  a  benefit  will  result  (Forrestier 
V.  Bordman,  9  Fed.  Cas.  No.  4,945,  1  Story 
143)  ;  but  if  he  fails  to  sue  in  a  case  where 
due  diligence  requires  this  course  of  action 
he  will  be  liable  to  the  consignor  for  liis  fail- 
ure so  to  do  (Leach  v.  Bush,  57  Ala.  145). 

91.  For  if  the  principal's  goods  were  sold 
before  remittances  were  made  and  the  sum 
remitted  was  sufficient  to  pay  for  the  goods, 
the  factor  must  be  regarded  as  having  re- 
ceived the  proceeds  of  the  sale  of  the  goods 

[I.  D.  12,  a] 


of    his    principal    and    liable    for    the    full 
amount.     Williams  v.  White,  70  Me.  138. 

92.  Sangston  v.  Maitland,  11  Gill  &  J. 
(Md.)  286. 

A  consignee  on  joint  account  may  com- 
promise a  claim  arising  upon  a  sale  of  the 
goods  consigned  so  as  to  bind  the  consignor, 
if  the  compromise  is  reasonable  and  made  in 
good  faith.  Cunningham  v.  Littlefield,  1  Edw. 
(N.  Y.)  104. 

93.  Medium  of  payment  generally  see  Pay- 
ment. 

94.  Thomas  v.  Thompson,  19  La.  Ann.  487, 
holding  that  payment  in  Confederate  notes 
would  not  discharge  the  factor. 

A  factor  with  instructions  to  sell  for  gold 
cannot  discharge  his  liability  to  his  principal 
by  accounting  for  the  proceeds  in  depreciated 
currency,  although  the  currency  be  a  legal 
tender.  Poindexter  v.  King,  21  La.  Ann. 
697. 

95.  Greenleaf  v.  Moody,  13  Allen  (Mass.) 
363,  where  a  factor  during  the  Civil  war 
shipped  goods  to  New  Orleans  for  sale  and 
sold  a  portion  to  the  military  officers  of  the 
United  States  for  cash  and  the  remainder 
was  seized  by  military  authority  and  the 
officers  refused  to  make  payment  except  in 
certificates  of  indebtedness  in  the  United 
States  which  were  accepted  and  sold  by  the 
factor  at  a  small  discount ;  and  where  it  was 
shown  that  the  factor  acted  in  good  faith  and 
according  to  the  trade  usage  at  that  time  and 
it  appeared  that  to  obtain  the  payment  for 
the  goods  in  specie  would  not  have  been 
worth  the  expense. 

96.  Dunnell  v.  Mason,  8  Fed.  Cas.  No. 
4,179,  1  Story  543. 

97.  Oakley  v.  Crenshaw,  4  Cow.  (N.  Y.) 
250;  Consequa  v.  Fanning,  3  Johns.  Ch. 
(N.  Y.)  587.  See  also  Jackson  v,  Bissonette, 
24  Vt.  611. 
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the  goods,''  although  the  sale  as  between  the  principal  and  the  purchaser  be  illegal/' 
and  although  the  consignor  obtained  the  goods  under  an  illegal  contract.'  A  factor 
cannot  justify  his  detention  of  the  proceeds  of  a  sale  by  setting  up  outstanding 
equities  between  the  principal  and  a  third  person,  in  which  he  has  no  concern.'  He 
has  a  right  to  pay  to  the  owner  the  proceeds  of  property  sold,  although  he  may 
know  that  the  owner  has  promised  them  to  his  creditors.*  A  factor  who  pays  the 
proceeds  to  a  third  person  without  instructions  from  his  principal  so  to  do  acts  at 
his  peril ;  *  and  so  does  a  factor  who  pays  over  money  of  the  estate  of  a  deceased 
principal  to  a  person  who  has  not  qualified  as  administrator.^  By  usage  of  trade  the 
consignor  has  the  right  to  draw  on  the  effects  placed  in  the  hands  of  the  factor  and 
the  factor  must  pay  the  bill  if  the  shipper  places  the  funds  in  his  hands.^  A  factor 
in  accepting  a  consignment  is  bound  to  comply  with  the  conditions  imposed  upon 
him  by  his  principal  in  relation  to  the  appropriation  of  the  proceeds.''     When  a 


The  mere  giving  to  his  principal  a  note  for 
the  balance  due  which  he  states  was  for  the 
accommodation  of  the  principal  and  which 
was  payable  a  few  days  after  the  note  of  the 
bviyer  fell  due  is  not  an  assumption  of  the 
buyer's  debt,  but  is  a  mere  liquidation  of  the 
account.  Robertson  v.  Livingston,  5  Cow, 
(N.  Y.)  473.  See  also  Hapgood  v.  Bateheller, 
4  Mete.   (Mass.)  573. 

98.  See  cases  cited  infra,  this  and  succeed- 
ing notes. 

Advances  on  a  duplicate  bill  of  lading  de- 
posited with  a  third  person  —  No  authority 
from  principal. —  The  principal  consigned 
goods  and  took  from  the  carrier  both  an 
original  and  a  duplicate  bill  of  lading  wherein 
he  was  named  as  consignor  and  the  factor  as 
consignee  and  indorsed  both  in  blank,  mailing 
the  original  to  the  factor  ■  without  any  ac- 
companying letter  and  depositing  the  dupli- 
cate with  his  banker  without  any  authority 
given  to  the  banker  to  sell  or  part  with  it. 
The  banker  without  the  consignor's  knowledge 
or  consent  indorsed  and  sent  the  duplicate  to 
the  factor,  assuming  to  control  the  consign- 
ment as  his  own,  advising  the  factor  as  to 
the  shipment,  etc.  Under  these  circum- 
stances the  factor  paid  the  banker's  drafts 
drawn,  not  specifically  against  the  consign- 
ment, but  generally,  to  an  amount  exceeding 
the  value  of  the  consignment,  believing  it  to 
be  the  property  of  the  banker  and  having  re- 
ceived no  instructions  whatever  from  the 
consignor.  It  was  held  upon  insolvency  of 
the  banker  that  the  factor  was  liable  to  the 
principal  for  the  proceeds  and  that  he  had 
obtained  no  right  to  withhold  the  proceeds 
to  repay  himself  for  the  advances  made  to 
the  banker.     Tison  v.  Howard,  57  Ga.  410. 

The  proceeds  of  a  second  sale  after  replevin 
from  the  first  vendee  belong  to  the  principal 
and  the  factor  is  liable  therefor,  when,  after 
replevying  from  the  first  vendee,  to  whom  he 
negligently  allowed  possession  without  first 
having  obtained  payment,  the  factor  becomes 
involved  in  a  litigation  with  the  persons  to 
whom  the  first  vendee  had  pledged  the  goods. 
Deshler  v.  Beers,  32  111.  368,  83  Am.  Dec. 
274. 

That  the  factor  has  prosecuted  a  claim  to 
judgment  cannot  give  him,  as  against  his 
principal,  title  to  the  money  recovered  if  the 


recovery  was   for   the   use   of   the   principal. 
Matter  of  Merrick,  2  Ashm.   (Pa.)   445. 
99.  Baldwin  v.  Potter,  46  Vt.  402. 

1.  Alvord  V.  Latham,  31  Barb.  (N.  Y.)  294. 

2.  Aubery  v.  Fiske,  36  N.  Y.  47,  1  Tran.Hcr. 
App.  (N.  Y.)   245,  36  How.  Pr.   (N.  Y.)   279. 

3.  Pearce  v.  Roberts,  27  Mo.  179. 

4.  Post  V.  Houston  Rice  Milling  Co.,  (Tex. 
Civ.  App.  1904)   80  S.  W.  1025. 

5.  Malone  v.  Hill,  68  Ala.  225,  where  money 
which  ought  to  have  been  paid  in  discharge 
of  a  mortgage  was  paid  over  to  a  distributee. 

6.  See  Sehimmelpennich  v.  Bayard,  1  Pet. 
(U.  S.)  264,  7  L.  ed.  138,  holding,  however, 
that  where  directions  were  given  to  charge 
the  bill  duly  to  the  account  of  the  consignor 
the  factors  are  not  bound  to  accept  or  pay 
the  bill  in  consequence  of  the  proceeds  of  the 
shipment  having  been  received  by  them. 

Order  of  payment  of  several  drafts. — ^Where 
a  factor  brought  suit  on  drafts  accepted  by 
him  in  favor  of  his  principal,  some  of  which 
were  due  and  some  of  which  had  not  matured, 
and  thereafter  funds  of  his  principal  came 
into  his  hands  by  reason  of  the  sale  of  goods 
belonging  to  him  as  the  principal's  factor, 
such  funds  should  be  first  applied  in  pay- 
ment of  the  drafts  which  were  due,  they  being 
the  oldest  claims;  and  the  factor  had  no 
right  to  apply  them  to  drafts  not  yet  ma- 
tured in  order  to  keep  alive  the  debt  on  which 
suit  was  brought.  Parks  v.  Ingram,  22  N.  H. 
283,  55  Am.  Dec.  153.  A  factor,  with  the  pro- 
ceeds of  the  goods  of  his  principal  in  his 
hands,  cannot  apply  such  proceeds  to  the  pay- 
ment of  the  bills  of  his  principal  alone, 
drawn  against  the  proceeds,  in  preference  to 
bills  drawn  by  his  principal  and  a  surety, 
which  surety  was  obtained  on  the  credit  of 
the  goods  in  the  factor's  hands.  Brander  v. 
Phillips,  16  Pet.   (U.  S.)    121,  10  L.  ed.  909. 

Customs  and  usages  generally  see  Customs 
AND  Usages. 

7.  Godon  V.  Goodrich,  11  La.  Ann.  410; 
Palmer  v.  Horner,  10  La.  Ann.  782;  Jones  v. 
Fellow^  3  La.  Ann.  47;  Walker  v.  Birch,  6 
T.  R.  258;  Weymouth  v.  Boyer,  1  Ves.  Jr. 
416,  30  Eng.  Reprint  414. 

For  example,  if  a  factor  promised  (Cohen 
V.  Hart,  2  Hill  (S.  C.)  304.  See  also  Lowery 
V.  Steward,  25  N.  Y.  239,  82  Am.  Dec.  346 
[affirming    3    Bosw.    505] )     or    is    directed 
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draft  is  drawn  in  favor  of  a  third  person  ou  proceeds  of  a  specific  consignment,  of 
wliich  draft  the  factor  has  notice,  this  constitutes  an  appropriation  of  the  proceeds 
to  the  third  person  which  is  binding  on  the  factor.*  If  the  consignment  is  made 
without  instructions,  the  factor  may  apply  the  proceeds  to  the  payment  of  a  debt 
due  him  from  the  consignor.'  A  factor  who  deposits  in  his  own  name  the  consign- 
or's funds  without  notice  to  the  consignor  has  been  iield  hable  for  loss  due  to  the 
insolvency  of  the  bank'"  or  to  the  depreciation  of  the  currency  deposited.'^  It 
has  been  held  that  a  factor  is  liable  for  not  following  instructions  as  to  the  invest- 
ment of  proceeds  of  goods  sold  in  a  foreign  market ;  '^  and  that  a  factor  in  a 
foreign  country  is  liable  for  a  rightful  sei2nire  of  goods  for  breach  by  hini  of  a 
revenue  law  unless  he  can  show  special  instructions  to  act  as  he  did  or  that  he 
could  not  obey  his  instructions  in  any  other  way  a  fact  which  his  principal 
knew.^^  A  factor's  duties  as  to  the  proceeds  may  of  course  be  modified  or  con- 
trolled by  a  special  contract  between  the  parties." 

15.  Remitting.     If  a  factor  has  a  portion  of  the  proceeds  in  hand,  it  is  his 


(Farmers,  etc.,  Bank  v.  Franklin,  1  La.  Ann. 
393)  to  appropriate  the  proceeds  of  a  con- 
signment to  the  payment  of  a  debt  due  a 
third  person,  he  cannot  apply  the  proceeds  to 
the  payment  of  his  own  debt;  and  where 
factors  have  promised  to  apply  the  proceeds 
to  the  payment  of  the  debt  of  the  third  per- 
son, ti.e  fact  that  the  consignor  had  written 
to  them  that  they  should  be  paid  for  the  sales 
of  the  goods  does  not  give  to  the  factors  any 
preference  (Cohen  v.  Hart,  supra.  See  also 
Seckel  v.  York  Nat.  Bank,  57  111.  App.  579). 
A  principal  has  the  right  to  countermand 
an  order  to  pay  proceeds  to  some  particular 
person  at  any  time  before  the  factor  has  en- 
tered into  an  engagement  with  the  person  to 
hold  the  proceeds  for  his  use.  Walton  v. 
Tims,  7  Ala.  470,  where  a  direction  by  a 
father  to  pay  his  son's  creditor  was  counter- 
manded. 

8.  McCausland  v.  Wheeler  Sav.  Bank,  43 
111.  App.  381 :  Fisher  v.  Shenandoah  First 
Nat.  Bank,  37  111.  App.  333;  Lowery  v.  Stew- 
ard, 25  N.  Y.  239,  82  Am.  Dec.  346  [affirming 
3  Bosw.  505].  See  also  Parks  v.  Ingram,  22 
N.  H.  283,  55  Am.  Dec.  153. 

Notice. —  If  a  factor  has  no  notice  of  the 
draft  drawn  on  the  proceeds  of  a  specific  con- 
signment, he  may  appropriate  the  proceeds  to 
his  own  debt,  and  where  goods  were  shipped 
to  a  factor  and  a  bill  of  lading  was  sent  to 
him  with  a  letter  that  the  shipper  had 
drawn  on  the  factor  at  thirty  days  for  a  cer- 
tain amount  in  favor  of  the  cashier  of  the 
bank,  "  please  protect,"  it  was  held  that  it 
was  properly  submitted  to  the  jury  whether 
the  draft  and  letter  constituted  an  instruc- 
tion to  defendant  by  commercial  usage  to 
appropriate  the  proceeds  of  the  goods  to  the 
payment  of  the  draft.  New  Hanover  Bank  v. 
Williams,  79  N.  C.  129. 

9.  Copes  V.  Perkins,  6  Tex.  150. 

If  he  has  made  advances  upon  a  particular 
consignment  he  has  no  right  to  apply  the 
proceeds  therefrom  to  a  debt  due  him  which 
had  not  been  made  by  specific  advances  and 
for  which  he  had  no  lien.  Owen  v.  Iglanor,  4 
Coldw.   (Tenn.)    15. 
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10.  Cartmell  v.  Allard,  7  Bush   (Ky.)  482. 

11.  Pinckney  v.  Dunn,  2  S.  C.  314. 

If  the  factor  notifies  his  principal  that  the 
funds  are  so  deposited  and  are  subject  to  his 
order  at  any  time,  he  is  not  liable  if  the 
currency  deposited  depreciates.  Ansley  v. 
Anderson,  35  Ga.  8. 

A  custom  of  passing  over  to  his  general 
account  the  proceeds  of  the  property  sold  and 
becoming  a,  debtor  of  the  consignor  for  such 
proceeds  must  be  shown  to  have  been  known 
to  the  consignor  and'  assented  to  by  him. 
Banning  v.  Bleakley,  27  La.  Ann.  257,  21  Am. 
Rep.  554.  See  Farmers',  etc.,  Nat.  Bank  v. 
Sprague,  52  N.  Y.  605;  Duguid  v.  Edwards, 
50  Barb.  ( N.  Y. )  288.  Of  course  if  the  fac- 
tor accounts  to  his  principal  no  harm  is  done. 
Snell  V.  State,  50  Ga.  219. 

13.  Cunningham  v.  Bell,  6  Fed.  Cas.  No. 
3,479,  5  Mason  161  [affirmed  in  3  Pet.  69,  7 
L.  ed.  606]. 

Cotton  factors  and  commission  merchants 
of  cotton  are  not  agents  in  the  extended  sense 
in  which  factors  and  commission  merchants 
are  usually  understood  to  be,  but  their  agency 
is  limited  to  cotton;  and  an  order  on  such 
factors  to  purchase  gold  and  remit  it  to 
Canada  for  one  of  their  customers,!,  whose 
money  they  have  in  their  hands  arising  from 
the  sale  of  cotton,  does  not  render  them  re- 
sponsible for  a  failure  to  carry  out  the 
instructions,  unless  they  agreed  to  do  so. 
Thompson  v.  Woodruff,  7  Coldw.  (Tenn.)  401. 

13.  Wellman  v.  Nutting,  3  Mass.  434. 

14.  See  White  v.  Eucker,  9  La.  Ann. 
114. 

Effect  of  subsequent  guaranty. —  If  a  factor 
agrees  to  receive  consignments,  make  sales 
thereof,  collect  the  proceeds,  hold  them, 
whether  in  the  shape  of  money  or  evidences  of 
debts,  as  property  of  his  principal,  and  de- 
liver them  up  to  him  on  demand  at  the 
termination  of  the  agency,  his  duty  so  to  de- 
liver them  up  is  not  affected  by  his  further 
agreement  to  guarantee  the  debts  if  not  paid 
by  the  debtors  within  a  fixed  time,  although 
at  the  day  of  the  demand  the  time  has  not  ex- 
pired.   Nickerson  v.  Soesman,  98  Mass.  364. 
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duty  to  transmit  it  promptly  and  not  to  wait  until  the  remainder  is  collected." 
If  the  factor  innocently  makes  a  remittance  to  a  person  of  the  same  name  as  the 
true  owner  he  acts  without  authority  and  will  be  liable  to  the  true  owner  if  the 
remittance  be  lost  by  the  carrier.^"  If  a  factor  fails  to  remit  the  proceeds  in  his 
hands  from  the  sale  of  a  portion  of  goods  sold  according  to  the  terms  of  his  con- 
tract"  he,  cannot  hold  his  principal  Hable  for  failure  to  consign  the  balance, 
although  the  factor  was  obliged  to  buy  at  an  advanced  price  to  fulfil  the  contract 
of  the  purchaser,  and  although  he  should  be  considered  as  the  principal's  agent 
in  making  the  contract  of  sale.^'  If  a  factor  remits  by  specie,  his  shipment  and 
transmission  of  the  specie  must  be  made  with  proper  care  or  he  will  be  liable  for 
its  loss."  If  he  is  instructed  to  remit  by  bill  of  exchange  he  is  not  obliged  to 
indorse  or  guarantee  the  bills  remitted  unless  the  principal  can  show  that  custom 
or  usage  requires  an  indorsement  or  guaranty.^  If  he  remits  by  the  purchase  of 
a  draft  on  a  honse  in  good  credit  ho  cannot  be  held  liable  if  the  draft  is  pro- 
tested.^' The  factor  is  liable  for  a  bill  drawn  by  the  bank  in  which  he  has 
deposited  the  proceeds  to  his  own  credit  ^  and  for  a  bill  which  he  has  not  pur- 
chased but  has  received  in  payment  of  a  debt  to  himself,^^  if  such  bills  are  not 
paid.  If  without  any  consideration  the  factor  indorses  the  bill  which  he  remits, 
this  fact  does  not  make  him  responsible  to  the  principal  in  case  the  bill  is  pro- 
tested.^ In  the  absence  of  instructions  from  his  principal  the  factor  may  remit 
according  to  the  business  custom.^     And  it  has  been  held  that  a  factor  of  goods 


15.  Brown  v.  Arrqtt,  6  Watts  &  S.  (Pa.) 
402. 

16.  Yon  V.  Blanehard,  75  Ga.  519,  where 
two  persons  of  the  same  name  both  resided 
in  the  same  county  in  Florida,  and  both  had 
■consignments  due  the  factor  in  Georgia,  who 
did  not  know  that  there  were  two  persons  of 
t;he  same  name,  although  they  lived  in  sepa- 
rate places  in  the  same  county. 

17.  Ernest  v.  Stoller,  8  Fed.  Gas.  No. 
4,520,  5  Dill.  438,  2  McCrary  380. 

18.  Curtis  V.  Gibney,  59  Md.  131,  where  the 
court  said  that  assuming  that  the  contract 
of  sale  was  made  by  the  factor  as  agent  and 
that  the  principal  dealt  with  him  in  that 
capacity  alone,  the  factor  had  no  legal  right 
to  retain  his  principal's  money  as  a  "  mar- 
gin "  or  security  for  the  performance  of  the 
contract  on  the  principal's  part,  there  being 
no  such  stipulation  in  the  contract  and  no 
evidence  of  any  custom  binding  the  principal 
to  justify  it. 

19.  Parker  v.  Harrison,  26  La.  Ann.  751 
(where  the  principal  directed  specie  to  be 
sent  by  a  certain  carrier  and  where  the  factor 
sent  the  package  of  money,  addressed  to  the 
principal  as  directed,  by  one  of  his  clerks 
to  be  put  on  board  the  steamer  designated 
by  the  principal,  which  was  then  at  the 
wharf  and  about  to  leave,  and  within  a 
short  distance  of  the  steamer  the  clerk  was 
knocked  down  and  robbed  of  his  money,  and 
where  the  court  held  that  the  factor  had  not 
exercised  proper  vigilance  in  guarding  the 
money  and  that  inasmuch  as  the  money 
never  was  in  actual  or  constructive  possession 
of  the  principal  the  loss  must  be  borne  by 
the  factor)  ;   Smith  v.  Ward,  3  La.  Ann.  76 

(holding  that  where  a  shipment  of  specie  was 
made  without  a  bill  of  lading,  letter  of 
advice,  or  other  notice,  it  was  not  made  with 
proper  care  and  that  the  factor  was  liable 
for  loss). 


20.  Potter  v.  Morland,  3  Gush.  (Mass.) 
384. 

21.  Chandler  v.  Hogle,  58  111.  46;  Lever- 
ick  V.  Meigs,  1  Cow.  (N.  Y.)  645;  Byers  v. 
Harris,  9  Heisk.  (Tenn.)   652. 

The  factor  is  not  bound  to  inquire  into  the 
responsibility  of  the  drawee  unless  circum- 
stances of  suspicion  appear  enough  to  put 
a  man  of  ordinary  care  upon  his  guard. 
Leverick  v.  Meigs,  1  Cow.  (N.  Y. )  645, 
holding,  however,  that  where  a  factor  re- 
mitted to  his  principal  a  bill  drawn  by  a 
partnership  in  Savannah  upon  one  of  the 
firm  who  transacted  business  for  the  firm  in 
New  York,  and  both  drawers  and  drawee 
failed  before  the  bill  became  due,  it  was  not 
enough  for  the  factor  to  prove  that  the 
house  in  Savannah  was  in  good  credit;  that 
he  must  also  show,  to  escape  liability  for 
negligence,  that  the  partner  in  New  York 
who  was 'the  drawee  of  the  bill  was  solvent 
and  of  good  credit. 

22.  Cartmell  v.  Allard,  7  Bush  (Ky.)  482, 
holding  that  by  depositing  the  proceeds  to 
his  own  credit  he  created  a  liability  therefor 
of  the  bank  to  himself  and  thus  placed  the 
money  beyond  the  control  of  his  principal. 

23.  Akin  v.  Bedford,  5  Mart.  N.  S.  (La.) 
502. 

24.  Sharp  v.  Emmet,  5  Whart.   (Pa.)   288,. 
44  Am.  Deo.  554;  Byers  v.  Harris,  9  Heisk. 
(Tenn.)    652. 

A  prima  facie  liability  may  be  inferred 
from  his  indorsement,  but  he  may  show  as 
a  matter  of  defense  that  it  was  not  his  in- 
tention that  he  should  be  personally  charged 
bv  his  indorsement.  Lewis  v.  Brehme,  33 
Md.  412,  3  Am.  Rep.  190. 

25.  Goldsmith  v.  Manheim,  109  Mass.  187. 
A  custom  of  his  own  not  to  remit  any  part 

of  the  proceeds  of  the  consignment  until  all 
has  been  collected  does  not  excuse  him  for 
not  remitting  any  part  of  the  proceeds  at  the 
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"  to  sell  the  same  and  render  a  reasonable  account "  is  not  liable  for  not  remitting 
when  exchange  was  favorable.^' 

16.  Liability  For  Interest.  In  the  absence  of  any  contract  or  usage  which 
may  be  evidence  of  contract,  a  factor  is  not  liable  for  interest  unless  he  is  in 
some  default,^  and  as  a  general  rule  a  factor  is  held  to  be  in  no  default  before 
demand  is  made  upon  him  by  the  principal  for  the  proceeds  of  sales  m^ide.^  If 
the  factor  makes  a  tortious  sale  and  is  sued  for  the  proceeds  in  assumpsit  he  is 
still  liable  for  interest  upon  the  amount  from  the  time  of  receiving  the  proceeds 
of  the  sale.^^ 

17.  Liabilities  to  True  Owner.  The  true  owner  of  goods  in  a  factor's  hands 
may  require  an  account  of  the  factor,  although  the  true  owner  was  previously 
unknown  to  the  factor.^  A  factor  cannot  apply  the  proceeds  of  goods  to  the  debt 
of  the  person  in  whose  name  they  were  consigned,  if  the  goods  were  not  the  prop- 
erty of  such  person.^'  If  a  factor  sells  goods  in  the  innocent  belief  that  they  are 
the  property  of  a  person  who  is  not  in  fact  the  true  owner,  he  may  be  held  liable 
upon  the  refusal  to  deliver  the  proceeds  to  the  true  owner  in  an  action  for  con- 
version.^ That  the  factor  acted  in  good  faith  is  no  defense ;  ^  nor  is  it  any 
defense  that  he  did  not  have  the  custody  of  the  goods  at  tlie  time  the  suit  was 
instituted  but  had  previously  in  good  faith  without  notice  of  the  title  of  the 
true  owner  sold  them  in  due  course  of  trade.^     But  in  some  jurisdictions  a 


earliest  opportunity  where  such  is  the  usage 
of  trade.  Brown  v.  Arrott,  6  Watts  &  S. 
(Pa.)    402. 

26.  Pope  V.  Barrett,  19  Fed.  Cas.  No. 
11,273,  1  Mason  117. 

27.  Ellery  ;;.  Cunningham,  1  Mete.  (Mass.) 
112. 

If  a  factor  omits  to  render  an  account  of 
sales  made  when  reasonably  required  he  is  pre- 
sumed to  have  received  the  money  and  is  ac- 
countable therefor,  and  in  all  eases  of  un- 
reasonable delay  he  will  generally  be  charged 
with  interest,  whether  he  has  made  interest 
or  not.  See  Brown  r.  Clayton,  12  6a.  564 
Iciting  Story  Agen.  §  204],  holding  that  where 
a  factor  has  rendered  an  account  of  the  sale 
of  goods  with  expenses  and  disbursements 
thereon,  etc.,  and  has  paid  the  amount  re- 
ported due,  and  his  principal  brings  suit  for 
a  balance  of  the  proceeds  of  the  goods  alleged 
to  be  due,  there  is  no  ground  for  charging  the 
factor  with  interest  upon  the  score  of  negli- 
gence under  the  common  law  or  upon  the 
ground  of  illegal  charges  of  expenses  and 
commissions  or  of  a  false  rendition  of  the  ac- 
count of  sale  or  of  any  other  ground  of  like 
character  which  involves  an  undetermined 
and  uncertain  issue. 

If  a  principal  has  been  negligent  in  calling 
his  factor  to  an  account  and  has  suppressed 
statements  of  the  account  rendered  by  the 
factor  and  subjected  himself  to  a  strong  sus- 
picion of  bad  faith,  the  court  will  not  charge 
the  factor  with  interest  on  the  balance  due 
from  him.    McLin  v.  McNamara,  36  N.  C.  75. 

28.  Ellery  v.  Cunningham,  1  Mete.  (Mass.) 
112;  Cheeshorough  v.  Hunter,  1  Hill  (S.  C.) 
400.  See  Tyree  v.  Parham,  66  Ala.  424,  hold- 
ing that  the  rule  laid  down  in  Williams  v. 
McConnico,  44  Ala.  627,  that  a  factor  is  liable 
for  interest  for  a  balance  in  his  hands  in 
favor  of  his  principal  in  the  absence  of  proof 
of  some  contract  or  usage  of  trade  to  the  con- 
trary is  not  universally  correct. 

[I,  D.  15] 


A  del  credere  factor  who  has  become  liable 
to  pay  the  price  of  the  goods  to  his  principal 
through  default  of  the  purchasers  is  charge- 
able with  interest  without  demand.  See 
Blakely  v.  Jacobson,  9  Bosw.  (N.  Y.)   140. 

29.  Eicketson  v.  Wright,  20  Fed.  Cas.  No. 
11,805,  3  Sumn.  335. 

30.  Bullitt  V.  Walker,  12  La.  Ann.  276. 

31.  Byers  ».  Johnson  County  Sav.  Bank,  64 
111.  App.  168;  Norton's  Succession,  24  La. 
Ann.  218. 

32.  Hughes  v.  Abston,  105  Tenn.  70,  58 
S.  W.  296  (holding  that  it  is  immaterial  what 
the  factor  had  done  with  the  proceeds);  Moore 
V.  Hill,  38  Fed.  330.  See  also  Tucker  v.  Ut- 
ley,  168  Mass.  415,  47  N.  E.  198;  Peeples  v. 
Werner,  51  S.  C.  401,  29  S.  E.  2. 

Rule  applied  where  the  goods  were  stolen 
and  the  proceeds  innocently  paid  to  the  thief 
see  Johnson  v.  Martin,  87  Minn.  370,  92 
N.  W.  221,  94  Am.  St.  Rep.  706,  59  L.  R.  A. 
733;  Miller  v.  Laws,  6  Ohio  Dec.  (Reprint) 
736,  7  Am.  L.  Eee.  606. 

Liability  in  an  action  for  money  had  and 
received  see  Cobb  v.  Dows,  10  N.  Y.  335  [re- 
versing 9  Barb.  230]. 

33.  Flannery  v.  Harley,  117  6a.  483,  43 
S.  E.  765;  Johnson  v.  Martin.  87  Minn.  370, 
92  N.  W.  221,  94  Am.  St.  Rep.  753,  59 
L.  R.  A.  733;  Moore  v.  Hill,  38  Fed.  330. 

Where  a  tutor  ships  cotton  belonging  to  a 
minor  to  be  sold  on  commission,  the  proceeds 
can  be  recovered  from  the  merchant,  less  the 
expenses  incurred,  even  though  the  merchant 
showed  that  the  cotton  was  shipped  in  the 
individual  name  of  the  tutor,  and  that  the 
tutor  was  indebted  to  him  on  his  own  ac- 
count in  an  amount  above  the  proceeds  of  the 
sale.     Norton's  Succession,  24  La.  Ann.  218. 

34.  Flannery  v.  Harley,  117  6a.  483,  43 
S.  E.  765  Ifolloiving  Miller  v.  Wilson,  98  6a. 
567,  25  S.  E.  578,  58  Am.  St.  Rep.,319].  See 
also  Arkansas  City  Bank  i>.  Cassidy,  71  Mo. 
App.  186.     Contra,  Roach  v.  Turk,  9  Heisk. 
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public  warehouseman  who  receives  and  sells  goods  and  accounts  for  the  proceeds 
to  the  consignors  without  notice  that  the  goods  belonged  to  another  cannot  be 
held  liable.*^  If  a  factor  has  been  misled  through  the  act  of  the  owner  ^  or  of 
his  agent "  he  cannot  be  held  liable.  A  factor  with  notice  that  the  property 
belongs  to  another  than  the  consignor  is  of  course  liable  in  any  event.** 

18.  Liabilities  to  Several  Principals.  The  sale  by  a  factor  of  several  lots  of 
goods  belonging  to  several  principals  respectively  and  taking  from  the  vendee 
one  note  for  the  whole,  payable  to  himself,  will  not  per  se  render  him  liable  to 
his  principals ;  *'  for  this  manner  of  doing  business  is  in  accordance  with  the  gen- 
eral usage.*"  A  factor  who  knows  that  orders  given  him  by  a  broker  are  made 
in  behalf  of  various  customers  cannot  apply  the  proiits  of  one  of  the  customers 
in  offsetting  the  losses  of  the  others.*'  And  where  the  goods  of  different  ship- 
pers are  covered  by  the  same  bill  of  lading  he  has  no  right  to  hold  the  goods  of 
one  shipper  for  charges  on  the  goods  of  the  other.*^ 

19.  Conversion  by  Factor.*^  If  a  factor  pledges  goods  of  liis  principal  for 
his  own  debt  he  is  liable  for  conversion.**  He  may  render  himself  liable  for 
conversion  by  disobeying  the  instructions  of  the  factor  as  to  the  sale  of  the 
goods.*^  A  sale  by  the  factor  before  notice  of  revocation  of  his  authority  does 
not  render  him  liable  for  conversion.**  In  the  absence  of  a  lien  by  a  factor  the 
principal  has  the  right  to  retake  possession  of  his  unsold  goods  whenever  he  sees 
tit,  and  if  the  factor  refuses  to  deliver  on  demand  he  is  guilty  of  conversion.*''     If 


(Tenn.)    708,   24  Am.   Rep.   360    [overruling 
Taylor  v.  Pope,  5  Coldw.   (Tenn.)   413]. 

35.  Abernathy  v.  Wheeler,  92  Ky.  320,  17 
S.  W.  858,  13  Ky.  L.  Rep.  713;  Fields  v. 
Blane,  37  S.  W.  850,  18  Ky.  L.  Rep.  675.  But 
see  Phelps  v.  Hartley,  40  S.  W.  384,  19  Ky. 
L.  Rep.  346  [distinguishing  Fields  v.  Blane, 
supra],  holding  that  where  goods  jointly 
owned  were  consigned  by  one  of  the  owners 
and  sold  and  the  proceeds  credited  to  the 
consignor,  the  other  joint  owner  might  re- 
cover his  proportion  from  the  warehouseman, 
if  the  latter  had  notice  of  the  joint  ownership. 

36.  Duncan  v.  Blood,  5  La.  Ann.  11. 

37.  Bullitt  V.  Walker,  12  La.  Ann.  276; 
Hays  V.  Warren,  46  Mo.  189. 

38.  Ledoux  v.  Anderson,  2  La.  Ann.  558. 
See  also  Phelps  v.  Bartley,  40  S.  W.  384,  19 
Ky.  L.  Rep.  346. 

39.  Corlies  v.  Gumming,  6  Cow.  (N.  Y.) 
181,  holding  further  that  the  factor's  giving 
up  the  note  and  taking  others  payable  earlier 
or  at  the  same  time  will  not  make  him  liable, 
if  he  still  retains  the  name  of  the  vendee  aa 
maker   or   indorser. 

40.  Hamilton  v.  Cunningham,  11  Fed.  Cas. 
No.  5,978,  2  Brock.  350  [citing  Beawes  Lex 
Mercatoria  {6th  Dublin  ed.)  36]. 

41.  Baxter  v.  Allen,  46  111.  App.  464. 

43.  Hale  v.  Barrett,  26  111.  195,  39  Am. 
Dee.  367.  See  also  Schenkhouse  v.  Gibbs,  4 
Dall.  (Pa.)  136,  1  L.  ed.  773,  holding  that 
a  factor  employed  by  several  foreign  mer- 
chants not  connected  with  each  other  may  re- 
mit by  a  general  bill  payable  to  one  merchant, 
with  separate  drafts  in  favor  of  each  of  the 
other  merchants,  where  notice  of  such  a  re- 
mittance is  given  to  all  the  merchants;  and 
where  a  special  loss  occurs,  it  must  be  borne 
as  a  general  average  by  all  concerned. 

43.  Conversion  generally  see  Tboveb  and 
Conversion. 


44.  Illinois. —  Ludden  v.  Buffalo  Batting 
Co.,  22  111.  App.  415. 

New  York. —  Kennedy  v.  Strong,  14  Johns. 
128. 

Tennessee. —  Merchants'  Nat.  Bank  v.  Tren- 
holm,  12  Heisk.  520. 

United  States.— Kel\j  v.  Smith,  14  Fed. 
Cas.  No.  7,675,  1  Blatchf.  290.  See  also  Hal- 
sey  V.  Bird,  99  Fed.  525,  39  C.  C.  A. 
638. 

England. —  Fielding  v.  Kvmer,  2  B.  &  B. 
639,  6  E.  C.  L.  309;  McCombie  r.  Davies,  7 
East  5,  3  Smith  K.  B.  3,  8  Rev.  Rep.  534; 
Graham  v.  Dvster,  6  M.  &  S.  1,  2  Stark.  21, 
3  E.  C.  L.  299;  Daubigny  v.  Duval,  5  T.  R. 
604. 

See  23  Cent.  Dig.  tit.  "  Factors,"  §  41. 

45.  Scott  V.  Rogers,  31  N.  Y.  676;  Com- 
ley  V.  Dazian,  53  N.  Y.  Super.  Ct.  516  [af- 
firmed in  114  N.  Y.  161,  21  N.  E.  135],  hold- 
ing that  a  sale  without  first  submitting  the 
price  to  his  principal  for  approval,  as  in- 
structed, is  a  conversion. 

Conversion  by  shipping  goods  to  another 
place  contrary  to  instructions  and  there  sell- 
ing them  see  Marr  v.  Barrett,  41  Me.  403, 
where  the  factor  had  no  lien  on  the  goods. 
See  also  Galbreath  v.  Epperson,  (Tenn.  Sup. 
1886)   1  S.  W.  157. 

Ambiguous  contracts  or  instructions  as  af- 
fecting liability  for  conversion  see  Hassett  v. 
Cooper,  20  R.  I.  585,  40  Atl.  841. 

46.  Jones  v.  Hodgkins,  61  Me.  480. 

47.  Anker  v.  Smith,  87  N.  Y.  Suppl.  479, 
holding  that  in  an  action  for  conversion 
against  the  factor  failure  to  allege  as  a  de- 
fense that  he  had  sold  property  unaccounted 
for  raised  a  presumption  that  he  did  not 
sell  it  but  concealed  it  with  a  view  to  appro- 
priating it  to  his  own  use. 

SufSciency  of  demand  and  refusal. —  Where 
a  factor  sold  part  of  the  goods  consigned  to 
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a  factor  has  possession  of  goods  with  the  right  to  a  lien  for  advances^  or  for  a 
general  balance  beyond  the  charges  against  the  goods,^'  it  requires  a  tender  and 
demand  on  the  part  of  the  principal  as  well  as  a  refusal  on  the  part  of  the  factor 
to  constitute  a  conversion.  If  the  factor  disposes  of  the  goods  by  a  delegation  of 
his  authority  to  a  third  person  without  the  sanction  of  his  principal  or  of  a  usage 
of  trade  he  ie  guilty  of  a  conversion  of  the  goods.^"  The  placing  of  grain  in  a 
warehouse  and  talang  a  receipt  therefor,  whereby  the  property  in  the  grain  is 
parted  with  by  its  loss  of  identity,  does  not  amount  to  a  conversion,  although  the 
factor  becomes  thereby  a  debtor  instead  of  a  bailee.^'  The  mere  statement  of 
account  sent  by  a  factor  in  which  the  principal  is  credited  with  the  goods  con- 
signed at  a  certain  valuation  is  not  suiJicient  evidence  of  their  conversion.^* 
Acquiescence  in  the  action  of  a  factor  when  it  is  brought  to  the  principal's 
notice  precludes  the  principal  from  holding  the  factor  liable  in  conversion  for  his 
action.^^  The  old  rule  that  an  action  for  conversion  cannot  be  maintained  against 
a  person  who  receives  money  in  a  fiduciary  capacity  unless  he  is  bound  to  return 
the  identical  money  has  been  held  applicable  to  a  factor ; "  but  under  the  New 
York  code,  defining  the  causes  of  action  upon  which  are  given  the  right  of  arrest  ^ 
and  the  right  to  a  body  execution,'^  an  action  to  recover  from  the  factor  the  pro- 
ceeds of  a  sale  wrongfully  detained  by  him  is  an  action  in  tort. 

20.  Ratification  or  Repudiation  of  Acts  of  Factor."  If  a  factor  buys  the 
goodfi  of  his  principal,  the  latter  may  elect  whether  he  will  ratify  or  repudiate 
the  sale.°^  A  principal  may  ratify  the  factor's  disobedience  of  instructions  or  his 
other  wrongful  act  either  by  actual  approval^'  or  by  failure  to  disapprove  within  a 
reasonable  time  after  notice.®'    The  principal  may  be  considered  as  having  rati- 


him,  and  while  in  possession  of  the  remain- 
der, and  with  a  right  to  sell  them,  sued  his 
principal  for  commissions,  a  demand  for  such 
goods,  contained  in  a  letter  delivered  to  him, 
the  contents  of  which  he  did  not  know  until 
the  person  delivering  it  had  departed,  and 
when  the  goods,  with  the  knowledge  of  the 
principal,  were  three  thousand  miles  away, 
did  not  render  the  factor  guilty  of  con- 
version of  the  unsold  goods.  Parmentier 
V.  American  Box  Mach.  Co.,  44  N.  Y.  App. 
Div.  47,  60  N.  Y.  Suppl.  432. 

48.  Lehmann  v.  Schmidt,  (Cal.  1889)  22 
Pac.  973,  (Cal.  1890)  24  Pac.  120.  See 
Walker  v.  Dubuque  Fruit,  etc.,  Co.,  106  Iowa 
245,  76  N.  W.  673,  where  a  factor  sold  goods 
after  having  been  notified  that  the  principal 
had  already  sold  them,  it  having  been  pre- 
viously agreed  between  them  that  the  prin- 
cipal might  sell,  and  where  the  principal 
offered  to  pay  all  charges  asjainst  the  prop- 
erty for  advances,  etc.,  and  where  the  sale 
of  the  factor  was  held  to  amount  to  a  con- 
version. 

49.  Wagenblast  v.  McKean,  2  Grant  (Pa.) 
393. 

Right  to  lien  for  general  balance  see  infra, 
I,  E,  3,  b,  (n),  (c). 

50.  Campbell  v.  Reeves,  3  Head  (Tenn.) 
226. 

51.  Bailey  v.  Bensley,  87  111.  556,  where 
the  factor  disposed  of  the  receipt  and  after- 
ward failed  to  keep  warehouse  receipts  for 
the  same  amount  and  grade  of  grain,  and 
where  it  was  held  that  the  only  effect  pro- 
duced was  that  his  course  of  conduct  would 
be  a  bar  to  his  charges  for  storage  and  in- 
surance. 
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52.  Nonantun  Worsted  Co.  v.  Webb,  124 
Pa.  St.  125,   16  Atl.  632. 

53.  Eiehel  v.  Sawyer,  44  Fed.  845,  where 
factors  put  into  a  pool  goods  consigned  to 
them  for  sale  on  commission  and  where  the 
consignors  were  at  liberty  to  withdraw  from 
the  pool  but  acquiesced  in  the  factors'  action. 

54.  Britton  v.  Ferrin,  171  N.  Y.  235,  243, 
62  N.  E.  954. 

55.  N.  Y.  Code  Civ.  Proc.  §  549,  subd.  2. 

56.  N.  Y.  Code  Civ.  Proe.  §  1487. 

57.  Ratification  or  repudiation  as  afiecting 
rights  of  third  persons  see  infra,  I,  F,  1,  f. 

58.  Wadsworth  v.  Gay,  118  Mass.  44;  Sims 
V.  Miller,  37  S.  C.  402,  16  S.  E.  155,  34  Am., 
St.  Eep.  762,  where  the  factor  had  made  ad- 
vances and  brought  the  goods  to  save  himself 
from  loss. 

59.  Howland  v.  Fosdick,  4  La.  Ann.  556 1 
Eiehel  V.  Sawyer,  44  Fed.  845 ;  Rice  v.  Brook, 
20  Fed.  611,  holding  that  a  consignor  who, 
with  full  knowledge  of  the  facts  and  unin- 
fluenced by  concealment  or  fraud  on  his  fac- 
tor's part,  authorizes  the  latter  to  sell  at 
his  discretion,  thereby  ratifies  the  action  of 
the  factor  in  having  delayed  the  sale  a  very 
long  time. 

60.  Alabama. —  Comer  v.  Way,  107  Ala. 
300,  19  So.  966,  54  Am.  St.  Eep.  96. 

California. —  Kendall  f.  Earl,  (1896)  44 
Pac.  791. 

Louisiana. — Kehlor  v.  Kemble,  26  La.  Ann. 
713;   Ward  V.  Warfield,  3  La.  Ann.  468. 

Mississippi. —  Meyer  v.  Morgan,  51  Miss. 
21,  24  Am.  Rep.  617. 

New  York. —  Vianna  v.  Barclay,  3  Cow.  281. 

Pennsylvania. —  Porter  v.  Patterson,  15  Pa. 
St.  229   (where  the  court  said  that  the  true 
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fied  the  act  of  his  factor,  although  in  violation  of  the  principal's  instruction,  in 
making  a  sale,  if  he  receives  the  proceeds  or  beneiits  of  the  sale,"  unless  it  was 
understood  by  both  parties  at  the  time  of  the  receipt  of  the  proceeds  that  the 
right  of  action  against  the  factor  was  not  to  be  affected."^  If  the  principal  sues 
for  the  price  of  goods  sold  on  credit,  he  ratifies  the  act  of  his  factor  in  selling  on 
credit  instead  of  for  cash  contrary  to  instructions.^ 

21.  Remedies  of  Principal  —  a.  Right  of  Action  and  Accrual  Thereof.  If 
goods  are  delivered  to  freighters  and  factors  to  be  transported  to  market  and 
there  sold,  an  action  will  not  lie  against  them,  unless  a  sale  of  the  goods  and  a 
receipt  of  the  proceeds  by  the  factors  is  proved  **  or  may  be  presumed  from  the 
lapse  of  time  and  other  circumstances.^'  In  the  absence  of  some  agreement  ^'  as 
to  when  the  proceeds  of  goods  sold  should  be  paid,  a  demand  upon  the  factor  is 
a  prerequisite  to  a  right  of  action  for  the  proceeds ;  ^  and  if  the  factor  has  not 


rule  was  that  the  principal,  on  being  informed 
of  a  sale  contrary  to  his  instructions,  was  not 
bound  to  return  an  immediate  answer  but 
must  express  his  dissent  within  a,  reasonable 
time  or  he  would  be  considered  as  ratifying 
the  act)  ;  Smedley  v.  Williams,  1  Pars.  Eq. 
Cas.  359. 

United  States. — -Dunbar  v.  Miller,  7  Fed. 
Cas.  No.  4,130,  1  Brock.  85;  Marshall  v. 
Williams,  16  Fed.  Cas.  No.  9,136,  2  Biss. 
255. 

England. —  Prince  v.  Clark,  1  B.  &  C.  86, 
2  D.  &  R.  266,  1  L.  J.  K.  B.  0.  S.  69,  25  Eev. 
Rep.  352,  8  E.  C.  L:  80. 

See  23  Cent.  Dig.  tit.  "  Factors,"  §  42. 

The  principal  must  have  been  fully  informed 
as  to  the  factor's  transactions  or  he  cannot 
be  deemed  to  have  ratified  them  (Byrne  i". 
Doughty,  13  Ga.  46.  But  see  Bell  v.  Cun- 
ningham, 3  Pet.  (U.  S.)  69,  7  L.  ed.  606, 
where  Marshall,  C.  J.,  held  that  if  a  princi- 
pal, after  knowing  that  his  orders  had  been 
violated,  received  merchandise  purchased  con- 
trary to  orders  and  sold  the  same  without 
signifying  any  intention  of  disavowing  the 
acts  of  the  agent,  an  inference  in  favor  of  the 
ratification  of  the  acts  of  the  agent  may  fairly 
be  drawn  by  the  jury;  but  if  the  merchan- 
dise was  received  by  the  principal  imder  a 
just  confidence  that  his  orders  to  his  agent 
had  been  faithfully  executed,  the  inference 
would  be  in  a  high  degree  unreasonable)  ; 
but  in  making  disclosure  of  his  transactions 
the  factor  is  not  bound  to  relate  facts  of  a 
general  nature  of  which  he  may  reasonably 
presume  the  principal  has  knowledge  (Norris 
V.  Cook,  18  Fed.  Cas.  No.  10,305,  1  Curt. 
464). 

A  subsequent  consignment  to  a  factor  who 
has  violated  instructions  is  not  a  ratification 
of  the  factor's  conduct.  Maggofiin  v.  Cowan, 
11  La.  Ann.  554. 

What  is  a  reasonable  time  within  which  a 
principal  may  dissent  from  an  unauthorized 
sale  is  for  the  jury  to  determine.  Porter  v. 
Patterson,  15  Pa.  St.  229. 

61.  Reynolds  v.  Fenton,  2  Phila.  (Pa.) 
222;  Smith  v.  Boyce,  Dudley   (S.  C.)    248. 

Drawing  on  the  factor  for  a  part  of  the 
price  of  an  unauthorized  sale  is  not  a  ratifi- 
cation. Loraine  v.  Cartwright,  15  Fed.  Cas. 
No.  8,500,  3  Wash.  151. 


If  a  principal  draws  the  balance  of  an  ac- 
count rendered  and  makes  no  objection  to  the 
account,  it  is  a  ratification  of  the  sales  ac- 
counted for.  Woodward  v.  Suydam,  11  Ohio 
360;  Richmond  Mfg.  Co.  v.  Starks,  20  Fed. 
Cas.  No.  11,802,  4  Mason  296. 

If  the  principal  receives  the  benefit  of  ad- 
vances made  by  his  factor,  he  cannot  subse- 
quently object  to  them  as  not  being  in  com- 
pliance with  the  agreement  between  them, 
whatever  may  be  the  form  in  which  the  ad- 
vances have  been  made.  Bradley  v.  Richard- 
son, 30  Fed.  Cas.  No.  17,846,  2  Blatchf.  243, 
23  Vt.  720. 

62.  Smith  v.  Boyce,  Dudley   (S.  C.)   248. 

63.  Surgat  v.  Potter,  12  Mart.    (La.)    365. 

64.  Brink  v.  Dolsen,  8  Barb.   (N.  Y.)   337. 

65.  Brink  v.  Dolsen,  8  Barb.  (N.  Y.)  337. 
See  Eaton  v.  Welton,  32  N.'  H.  352,  holding 
that  a  neglect  by  a  foreign  factor  to  account 
for  goods  in  any  way  after  a  reasonable  time 
raises  a  presumption  that  the  goods  have  been 
sold  and  the  money  received  for  them. 

Parties. —  Where  two  joint  owners  of  cot- 
ton consign  it  to  a  merchant  for  sale,  and  in- 
form him  that  each  owned  a  raoiety,  and  give 
separate  instructions,  each  as  to  his  share, 
one  may  maintain  a  separate  action  against 
the  consignee  for  violation  of  his  separate 
instructions.  Hall  ».  Leigh,  8  Cranch  (U.  S.) 
50,  3  L.  ed.  484. 

66.  If  there  is  an  agreement  to  remit 
within  a  fixed  period  of  time,  no  demand  is 
necessary  before  bringing  an  action  for  fail- 
ure to  remit  within  the  time  agreed.  Haebler 
V.  Luttgen,  2  N.  Y.  App.  Div.  390,  37  N.  Y. 
Suppl.  794  [affirmed  in  158  N.  Y.  693,  53 
N.  E.  1125]. 

67.  California. —  Kane  v.  Cook,  8  Cal.  449. 
Indiana. —  Judah  v.  Dyott,  3  Blackf.   324, 

25  Am.  Dec.  112. 

Missouri. —  Burton  v.  Collin,  3  Mo.  315. 

mew  Hampshire. —  Burns  v.  Pillsburv,  17 
N.  H.  66. 

New  York. — Baird  v.  Walker,  12  Barb.  298, 
Code  Rep.  N.  S.  329,  2  Edm.  Sel.  Cas.  268; 
Halden  v.  Crafts,  4  E.  D.  Smith  490,  2  Abb. 
Pr.  301 ;  Cooley  v.  Betts,  24  Wend.  203 ;  Fer- 
ris V.  Paris,  10  Johns.  285.  See  Lillie  V. 
Hoyt,  5  Hill  395,  40  Am.  Dec,  360. 

England. —  See  Topham  v.  Braddick,  1 
Taunt.  571,  10  Rev.  Rep.  610. 
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rendered  an  account  wiihin  a  reasonable  time  after  sale  he  may  be  liable  for  an 
action  to  account  without  a  previous  demand.^  If  goods  are  in  the  hands  of  the 
factor  and  unsold,  a  demand  and  a  refusal  must  be  made  before  the  owner  can 
maintain  an  action  for  them.*'  A  total  rescission  of  a  compromise  and  settlement 
between  a  principal  and  the  factor  at  the  termination  of  the  agency  is  not  always 
necessary  to  give  the  principal  a  right  of  action  to  reclaim  goods,  where  in  the 
compromise  and  settlement  the  factor  has  been  guilty  of  fraud.™  If  a  factor  who 
had  instructions  to  remit  the  proceeds  of  a  sale  of  the  goods  forwards  no  account 
of  the  sale,  the  right  of  action  of  the  principal  accrues  for  the  purpose  of  limita- 
tiouy  only  on  his  knowledge  of  the  sale  and  of  the  receipt  of  the  proceeds  by  the 
factor.^' 

b.  Forms  of  Actions  or  Remedies.  The  principal  may  enforce  his  rights 
against  the  factor  by  several  foriiis  of  actions,  as  by  action  on  the  case,'^  or  by 
trover,''^  or  he  may  waive  the  tort'^  and  bring  an  action  to  compel  the  factor  to 
account,''  or  he  may  bring  book -account,'*  or  the  principal  may  sue  in  assumpsit," 
by  common  counts,  as  by  account  stated,''  by  money  had  and  received,'^  or  in  some 


See  23  Cent.  Dig.  tit.  "Factors,"  §  47. 

A  factor  of  a  foreign  principal  has  been 
said  to  be  liable  in  an  action  for  the  pro- 
ceeds of  sales  without  a  previous  demand, 
after  he  has  rendered  an  account  in  which 
he  says  the  balance  is  subject  to  the  order 
of  the  principal,  unless  there  is  an  under- 
standing that  the  principal  should  draw  for 
the  balance.  Clark  v.  Moody,  17  Mass.  145. 
See  also  Fulkerson  v.  White,  22  Tex.  674. 
But  this  distinction  between  the  factor  of  a 
foreign  and  domestic  principal  has  been  flatly 
repudiated.  Halden  v.  Crafts.  4  E.  D.  Smith 
(N.  Y.)  490,  2  Abb.  Pr.  (K  y.)  301.  See 
also  Ferris  v.  Paris,  10  Johns.    (N.  Y.)    285. 

No  demand  to  remit  will  be  presumed  from 
lapse  of  time.  Walden  v.  Crafts,  2  Abb.  Pr. 
(N.  Y.)    301. 

A  demand  made  after  the  date  but  before 
the  service  of  the  writ  against  the  factor  is 
properly  made  when  no  cost  for  the  writ  is 
demanded.    Hall  v.  Peck,  10  Vt.  474. 

68.  Langley  v.  Sturtevant,  7  Pick.  (Mass.) 
214;  Eaton  v.  Welton,  32  N.  H.  352;  Burns 
V.  Pillsbury,  17  N.  H.  66.  See  also  Cooley 
V.  Betts,  24  Wend.  (N.  Y.)  203.  Contra, 
Topham  v.  Braddick,  1  Taunt.  571,  10  Rev. 
Rep.  610,  holding  that  an  action  does  not  lie 
imtil  demand  made  of  an  account  at  least  for 
the  purpose  of  reckoning  the  running  of  the 
statute  of  limitations. 

69.  Martin  v.  Webb,  5  Ark.  72,  39  Am.  Dec. 
363.    See  also  Stahl  v.  Ansley,  7  111.  32. 

70.  Gay  v.  Osborne,  102  Wis.  641,  78  N.  W. 
1079,  where  a  factor  employed  to  sell  goods 
on  commission  for  a  stated  period  pretended 
at  the  end  thereof  to  exhibit  an  account  for 

_  all  unsold  goods,  thereby  showing  a  consid- 
erable shortage  in  his  accounts  representing 
apparently  property  sold  and  the  proceeds 
converted  by  him  to  his  own  use,  and  then 
gave  a  note  and  mortgage  to  the  principal 
for  a  part  of  the  shortage.  The  principal 
thereafter  discovered  other  unsold  goods  in 
the  possession  or  under  the  control  of  the 
factor  of  less  value  than  the  balance  of  the 
shortage  in  excess  of  the  amount  represented 
by  the  note  and  mortgage  and  subsequently 
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enforced  the  mortgage,  but  did  no  other  act 
in  ratification  of  the  settlement.  It  was  held 
that  the  principal  might  rescind  the  settle- 
ment as  to  the  goods  discovered  and  reclaim 
them. 

Arrest  of  factor  in  civil  action  for  fraudu- 
lent acts  see  Akbest,  3  Cvc.  909. 

71.  Kane  v.  Cook,  8  Cal.  449.. 

72.  Frothingham  v.  Everton,  12  N.  H.  239. 
Case  generally  see  Case,  Action  on. 

73.  Indiana.—  Lindley  v.  Downing,  2  Ind. 
418  idting  Russell  Fact.  270,  271]. 

Maine. —  Marr  v.  Barrett,  41  Me.  403. 

New  Jersey. —  Binsse  v.  Ohl,  51  N.  J.  L.  47, 
16  Atl.  305. 

Tennessee. —  Galbreath  v.  Epperson,  (Sup. 
1886)    1  S.  W.  157. 

United  States. —  See  Kellv  v.  Smith,  14 
Fed.  Cas.  No.  7,675,  1  Blatchf.  290. 

Trover  generally  see  Tkoveb  and  Conveb- 

SION. 

74.  Lubert  v.  Chauviteau,  3  Cal.  458,  58 
Am.  Dec.  415.  See  also  Mitchell  v.  Allen, 
38  Conn.  188. 

75.  Lubert  v.  Chauviteau,  3  Cal.  458,  58 
Am.  Dec.  415;  Wetmore  v.  Woodbridge,  Kirby 
(Conn.)  164;  Newman  v.  Homans,  Quincy 
(Mass.)  5  (holding  that  the  remedy  of  a 
principal  to  recover  interest  on  the  price  re- 
ceived by  a  factor  for  goods  sold  may  be  by 
an  accounting)  ;  Hall  v.  Peck,  10  Vt.  474. 

Accounting  generally  see  Accounts  and 
Accounting. 

76.  Hall  V.  Peck,  10  Vt.  474. 

Book  debt  generally  see  Accounts  and  Ac- 
counting. 

77.  Wetmore'  v.  Woodbridge,  Kirby  (Conn.) 
164;  Newman  v.  Homans,  Quincy  (Mass.) 
5 ;  Hall  I'.  Peck,  10  Vt.  474. 

Assumpsit  generally  see  Assumpsit,  Ac- 
tion OF. 

78.  Mitchell  v.  Allen,  38  Conn.  188. 
Account  stated  generally  see  Accounts  and 

Accounting. 

79.  Johnson  r.  Totten,  3  Cal.  343,  58  Am. 
Dec.  412  (where  the  factor  sold  on  credit 
without  authority)  ;  English  v.  Devarro,  5 
Blackf.  (Ind.)  588.    See  Eaton  v.  Welton,  32 
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cases  by  goods  sold  and  delivered.™  Where  all  but  two  portions  of  a  consignment 
were  sold  and  tlie  proceeds  paid  to  the  principal,  an  action  in  assumpsit  for  goods 
sold  and  delivered  or  for  money  had  and  received  will  not  lie  if  there  is  no  evi- 
dence of  a  sale  or  of  failure  to  deliver  the  goods  upon  request.^'  The  principal 
may  sometimes  have  a  remedy  by  setting  ofE  his  damages  in  a  suit  by  the 
factor  to  recover  for  advances,*'  or  by  an  adjustment  of  his  claim  in  a  settlement 
of  account  without  being  driven  to  a  cross  action.'^  He  may  have  an  injunction 
and  a  receiver  against  his  factor  in  case  of  misconduct  or  insolvency,  whereby 
the  property  is  endangered,  although  the  consignment  be  to  sell  on  a  del 
credere  commission."  , 

e.  Defenses  —  (i)  In  G unheal.  A  factor  may  set  up  the  consignor's  want 
of  title  to  the  goods  consigned  as  a  defense  to  an  action  for  the  price  received  by 
him.'^  In  an  action  to  recover  insurance  money  collected  by  the  factor  on  a  con- 
signment of  goods  the  factor  cannot  show  that  the  goods  were  not  in  fact  dam- 
aged.^^  "Where  factors  inform  their  principal  that  there  is  a  balance  due  him  for 
goods  sold  by  them  and  he  draws  for  it  and  his  bill  is  protested,  they  may 
show  in  defense  to  his  suit  for  the  balance  that  they  were  mistaken  as  to  there 

*  being  a  balance  due  and  that  they  had  sold  the  goods  on  credit  and  had  not  yet 
been  paid  for  them.^''  A  factor  cannot  set  up  his  own  fraud  to  shield  him  from 
responsibility  for  the  proceeds  of  a  sale.^  It  is  no  defense  to  a  suit  for  an. 
accounting  by  a  factor  that  there  is  pending  against  him  a  suit  by  the  government 
to  recover  as  a  penalty  the  value  of  part  of  the  goods  consigned  to  him  because 
they  had  been  undervalued  by  the  principal  in  fraud  of  the  revenue  law.*^ 
That  the  proceeds  of  a  sale  have  been  seized  on  an  attachment  against  a  third 
person  or  that  they  have  been  paid  over  in  pursuance  of  an  order  in  supplemen- 
tary proceedings  against  the  same  person  is  no  defense  where  either  the  seizure 
under  the  attachment  or  the  payment  under  the  order  was  without  authority  of 
law.^» 


N.  H.  352.  See,  however,  Selden  v.  Beale,  3 
Me.  178. 

Money  received  generally  see  Monet  Re- 
ceived. 

Money  received  by  an  administrator  for 
goods  sold  by  his  intestate  as  a,  factor  on  a, 
del  credere  commission  is  not  a  part  of  the 
assets  and  may  be  recovered  in  an  action  for 
money  had  and  received.  Stanwood  v.  Sage, 
22  Cal.  516. 

80.  VVadsworth  v.  Gay,  118  Mass.  44.  See 
also,  generally.  Sales. 

Extent  and  limits  of  rule. —  But  a  count 
for  goods  sold  and  delivered  is  not  supported 
by  proof  that  the  goods  were  consigned  to 
defendant  for  sale  and  that  he  sold  them  and 
unreasonably  refused  or  neglected  to  account 
for  the  proceeds  after  demand  made.  Ayres 
V.  Sleeper,  7  Mete.  (Mass.)  45.  A  factor 
will  not  be  liable  for  goods  sold  and  delivered 
in  consequence  merely  of  an  unauthorized 
disposition  of  the  goods.  See  Lindley  v. 
Downing,  2  Ind.  418.  And  a  person  suing  in 
assumpsit  for  goods  sold  and  delivered  cannot 
recover  the  value  of  goods  sent  to  a,  factor 
for  sale  and  for  which  he  fails  to  account; 
defendant  should  be  declared  against  as  fac- 
tor. Selden  v.  Beale,  3  Me.  178.  And  where 
goods  in  the  hands  of  a  factor  have  been  ex- 
changed for  others,  with  the  owner's  consent, 
assumpsit  does  not  lie  for  goods  sold  and  de- 
livered, as  to  the  goods  which  the  factor  re- 
ceived in  exchange  and  still  remain  in  his 
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hands    unsold.       Grover    v.    Clark,    Wright 
(Ohio)   350. 

81.  Stahl  V.  Ansley,  7  111.  32. 

82.  Frothingham  v.  Everton,  12  N.  H. 
239. 

Set-off  generally  see  Eecoupmbnt,  Set-Off, 

AND    COUNTEB-ClAIM. 

83.  Kelly  v.  Smith,  14  Fed.  Cas.  No.  7,675, 
1  Blatchf.  290,  where  the  principal's  claim 
was  for  conversion  by  the  factor. 

84.  Micklethwaite  v.  Rhodes,  4  Sandf.  Ch. 
(N.  Y.)   434. 

Injunction  generally  see  Injiinctions. 
Receiver  generally  see  Receivers. 

85.  Floyd  v.  Bouvard,  6  Watts  &  S.  (Pa.) 
75. 

86.  Fish  V.  Seeberger,  154  111.  30,  39  N.  E. 
982   laffirming  47  111.  App.  580]. 

87.  Sneed  v.  Kelly,  3  Dana    (Ky.)   538. 

88.  Standard  Sugar  Refinery  Co.  v.  Dayton, 
70  N.  Y.  486. 

89.  Monnet  v.  Merz,  127  N.  Y.  151,  27 
N.  E.  827,  holding  that  this  was  so  because  no 
recovery  could  be  had  against  the  factor  in 
such  suit  unless  actual  intent  on  his  part  to 
defraud  the  government  should  be  shown,  in 
which  case  he  would  have  had  no  claim 
against  the  principal  for  reimbursement  or 
contribtxtion,  under  the  usual  rule  that  there 
is  no  contribution  between  tort-feasors.  See 
also  CoNTEiBUTioN,  9  Cyc.  804. 

90.  Barnard  v.  Kobbe,  54  N.  Y.  516  [af- 
firming 3  Daly  35]. 

[I,  D,  21,  e.  (i)] 
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(ii)  Counter -Claim?^  A  factor  who  refuses  on  demand  to  surrender  the 
proceeds  of  a  sale  cannot  in  an  action  of  conversion  defeat  a  recovery  by  pur- 
chasing a  claim  of  a  third  person  against  tlie  principal  and  interposing  it  as  a 
counter-claina,  because  the  principal's  action  is  in  tort,'^  and  because  defendant  by 
such  purchase  assumes  a  position  incompatible  with  his  duty  as  an  agent  and  in 
direct  conflict  with  his  principal's  interest.'^  But  a  factor  may  counter-claim  for 
expenses'  incurred  by  him  upon  the  consignments  the  proceeds  of  which  are 
being  sued  for.'* 

d.  Pleading.^'  In  actions  by  the  principal  against  the  factor  the  usual  rules 
of  pleading  govern.'^  Thus  the  complaint  need  not  anticipate  defenses;"'  and  a 
declaration  which  is  curable  by  amendment  cannot  be  objected  to  after  verdict."* 
In  an  action  to  recover  for  negligence  or  other  breach  of  duty  the  declaration 
or  complaint  must  sufficiently  state  the  breach  of  duty.^'  Where  the  purchaser 
refused  to  accept  the  goods  upon  their  arrival  and  the  factor  resold  for  a  less 
amount  but  refused  to  tell  his  principal  the  name  of  the  original  purchaser,  thus 
depriving  him  of  resort  against  such  purchaser,  it  need  not  be  alleged  in  an 
action  for  the  difference  between  the  two  prices  that  the  original  purchasers  were 
financially  responsible.^  When  goods  are  received  to  be  sold  at  certain  prices  * 
or  returned  on  demand  and  they  are  sold  and  the  money  received,  no  special 
demand  need  be  alleged  in  an  action  for  the  money .^  If  a  factor  defends  on  the 
ground  that  the  goods  of  plaintiff  were  destroyed  by  fire  without  defendant's 
fault,  an  allegation  that  he  had  used  proper  diligence  to  sell  the  goods  and  had 
failed  is  necessary.^     In  an  action  for  goods  sold  and  delivered  by  a  factor  to 


91.  Counter-claim  generally  see  RECOtip- 
MENT,  Set-Off,  and  Countek-Claim. 

92.  Britton  v.  Ferriu,  171  N.  Y.  235,  62 
N.  E.  954  [affirming  67  N.  Y.  Suppl.  1129]. 

93.  Britton  v.  Ferrin,  171  N.  Y.  235,  62 
N.  E.  954   [affirming  67  N.  Y.  Suppl.  1129]. 

94.  Vandelle.f.  Rohan,  36  Misc.  (N.  Y.) 
239,  73  N.  Y.  Suppl.  285.  But  see  Britton 
V.  Ferrin,  171  N.  Y.  235,  62  N.  E.  954  {af- 
firming 67  N.  Y.  Suppl.  1129].  And  see  Sims 
V.  Miller,  37  S.  C.  '402,  16  S.  E.  155,  34  Am. 
St.  Rep.  762. 

Defendant  may  set  up  as  a  counter-claim 
"  return  commissions  "  on  goods  taken  away 
by  plaintiif  before  sale  where  there  was  a 
custom  of  allowing  return  commissions,  as 
plaintifif  knew.  Botany  Worsted  Works  v. 
Wendt,  22  Misc.  (N.  Y.)  156,  48  N.  Y. 
Suppl.  1024,  holding  that  the  phrase  "  return 
commissions  "  means  "  that  on  goods  taken 
away  by  a  consignor  before  sale  the  consignee 
receives  the  equitable  allowance  to  cover  the 
expenses  of  handling,  insuring  and  storing 
the  goods  while  in  his  charge." 

95.  Pleading  generally  see  Pleading. 

96.  See,  generally,  Pleading. 

97.  Hardy  v.  Kansas  Mfg.  Co.,  (Tex.  Sup. 
1897)   18  S.  W.  157. 

98.  Moss  V.  Stokeley,  95  Ga.  675,  22  S.  E. 
692. 

99.  Sufficient  allegations. —  If  the  grava- 
men of  the  action  is  the  alleged  negligence  of 
defendant,  it  is  sufficient  if  the  complaint 
aver  facts  out  of  which  the  duty  to  act 
springs  and  that  defendant  negligently  failed 
to  do  and  to  perform;  it  is  not  necessary  to 
define  the  quo  modo  or  the  particular  acts  of 
diligence  defendant  should  have  employed. 
Leach  v.  Bush,  57  Ala.  145.  A  complaint 
which  sets  forth  that  defendants  as  factors 
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received  from  plaintiff  certain  described  goods 
for  sale  for  a  reward,  under  instructions  not 
to  sell  them  for  less  than  a  specified  price, 
which  they  promised  to  observe,  but  that  they 
did  afterward  sell  the  said  goods  for  less  than 

that  amount,  to  wit,  the  sum  of dollars, 

etc.,  is  in  case,  and  sufficiently  states  a  breach 
of  duty.     Beavers  v.  Hardie,  48  Ala.  95. 

Insufficient  allegations. —  A  declaration  al- 
leging that  defendant  received  plaintiff's 
goods  for  sale,  and  agreed  to  render,  as  the 
amount  brought  by  said  goods,  five  hundred 
dollars,  and  assi^ing  as  a  breach  of  the 
agreement  a  neglect  to  rpnder  an  account  or 
pay  the  sum  of  five  hundred  dollars  is  bad 
for  want  of  an  averment  of  the  sale  of  the 
goods.     Wolfe  V.  Luyster,  1  Hall  (N.  Y.)  146; 

Special  assumpsit. — ^  Under  the  rule  that 
where  the  promise  or  agreement  is  not  for  the 
payment  of  money  but  for  the  doing  of  some 
other  matter  or  thing  the  remedy  is  by  special 
assumpsit,  the  declaration  in  assumpsit 
against  the  factor  for  negligence  for  breach  of 
duty  must  be  special.  Darlington  v.  Freden- 
hagen,  18  111.  App.  273.  See  Young  v.  Wood- 
ward, 44  N.  H.  250,  holding  that  in  general, 
in  declaring  in  assumpsit  upon  a  consignment 
of  goods  for  the  purpose  of  sale,  there  should 
be  a  special  count,  which  should  set  out  the 
promise  and  undertaking  of  defendant,  the 
consideration  upon  which  it  was  founded,  the 
breach  of  that  contract  by  defendant,  or  his 
neglect  or  carelessness,  and  the  loss  caused  to 
plaintiff  thereby.  See  also,  generally.  As- 
sumpsit, Action  of. 

1.  Mobile  Trust,  etc.,  Co.  v.  Potter,  78 
Minn.  487,  81  N.  W.  392. 

2.  Wyman  v.  Fowler,  30  Fed.  Cas.  No. 
18,114,  3  McLean  467. 

3.  Francis  v.  Castfeman,  4  Bibb  (Ky.)  282. 
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himself  disbursements  for  storage  prior  to  the  sale  must  be  pleaded  affirmatively 
in  set-off.* 

e.  Issues,  Proof,  and  Variance.  The  mere  form  in  which  the  issues  are  pre- 
sented will  not  prevent  plaintiff  from  recovering  a  balance  due  him.'  The  proof 
must  be  coniined  to  the  issues,*  and,  although  a  material  variance  will  be  fatal,'' 
an  immaterial  variance  will  be  disregarded.* 

f.  Burden  of  Proof  and  Presumptions.  If  the  n:arket  for  goods  is  composed 
of  a  single  buyer,  factors  who  have  made  advances  on  the  goods  cannot  be 
charged  with  negligence  for  not  selling  unless  it  is  shown  that  this  buyer  made 
them  a  reasonable  offer  for  the  goods,  sufficient  to  cover  their  advances  thereon, 
and  that  they  refused  it.'  The  mere  fact  that  one  sells  products  as  a  factor  does 
not  impose  upon  him  the  burden  of  proving  due  diligence  in  the  sale.'"  He  will 
not  be  presumed  to  have  negligently  and  fraudulently  violated  his  duty,  without 
proof." 

g.  Evidence.^  In  an  action  for  a  negligent  sale  shortly  before  a  sudden  rise 
in  the  market  price,  evidence  of  the  original  cost  of  the  article  is  inadmissible  ;  '^ 
and  proof  of  the  holding  of  other  consignments  by  other  persons  for  a  better 
market  is  not  relevant  in  regard  to  the  propriety  of  the  sale  in  controversy ; " 
neither  is  an  expression  by  defendant  to  plaintiff,  after  the  sale  in  question,  of 
hopes  to  do  better  with  another  cargo  which  plaintiff  had  consigned  at  about  the 
same  time,  nor  evidence  of  the  times  and  prices  at  which  the  second  cargo  is 
sold.''  Evidence  of  a  long  delay  in  selling  in  a  constantly  falling  market  is 
admissible  on  the  question  of  good  faith  and  reasonable  diligence  of  the  factor.'^ 
Proof  of  the  market  value  at  the  place  of  sale  under  the  contract  is  proper  for 
the  purpose  of  showing  that  the  factor  obtained  the  best  price  ;  but  evidence  of 
its  value  at  the  place  of  shipment  is  inadmissible."  In  an  action  for  damages  for 
selling  below  the  invoice  price  defendant  may  show  in  reduction  of  damages  that 


4.  Wadsworth  v.  Gay,  118  Mass.  44,  hold- 
ing tliat  the  disbursements  are  not  admissible 
under  a  general  denial. 

5.  Anderson  v.  Fetzer,  75  Wis.  562,  44 
N.  W.  838,  where  plaintiff  sued  for  the  pro- 
ceeds of  cedar  posts  sold  for  him  by  defend- 
ants on  commission  and  defendants  pleaded  a 
counter-claim  for  money  paid  and  advanced 
plaintiff  on  ties  and  posts  indiscriminately, 
and  where  the  court  found  that  the  amount 
so  paid  and  advanced  was  less  than  the  pro- 
ceeds of  ties  and  posts  received  by  defendants 
from'  plaintiff  and  where  it  was  held  that  the 
mere  form  of  the  issues  did  not  prevent  plain- 
tiff from  recovering  the  balance  due  him  on 
account  of  both  ties  and  posts. 

6.  Winters  v.  January,  Litt.  Sel.  Cas.  (Ky.) 
12 ;  Mobile  Trust,  etc.,  Co.  v.  Potter,  78  Minn. 
487,  81  N.  W.  392. 

Evidence  that  plaintiff  had  authorized  the 
factors  to  use  and  dispose  of  the  goods  as 
their  own  is  admissible  under  allegations  in 
an  answer  that  plaintiff  sent  goods  to  the  fac- 
tors to  sell  or  otherwise  dispose  of  as  they 
might  think  proper  for  their  interest  and  in 
the  usual  course  of  business  and  according  to 
the  custom  of  the  trade,  and  that  the  factors 
held  themselves  out  as  the  owners  of  the 
goods  with  plaintiff's  consent.  Wootiers  v. 
Kaufman,  73  Tex.  395,  11  S.  W.  390,  Hobby, 
J.,  delivering  the   opinion  of  the  court. 

7.  Ayres  v.  Sleeper,  7  Mete.  (Mass.)  45, 
holding  that  a  count  for  goods  sold  and  de- 
livered is  not  supported  by  proof  that  the 
goods  were  consigned  to  defendant  for   sale 


and  that  he  sold  them  and  unreasonably  re- 
fused or  neglected  to  account  for  the  pro- 
ceeds after  demand. 

8.  Howland  v.  Davis,  40  Mich.  545,  hold- 
ing that  where  a  declaration  for  damages  for 
delay  in  selling  goods  averred  that  the  direc- 
tion for  an  immediate  sale  was  given  at  the 
time  and  place  of  shipment,  while  the  evi- 
dence showed  a  subsequent  direction,  the 
variance  was  immaterial. 

9.  Eichel  v.  Sawyer,  44  Fed.  845. 

10.  Govan  v.  Gushing,  111  N.  C.  458,  16 
S.  E.  619. 

11.  Gaither  v.  Myrick,  9  Md.  118,  66  Am. 
Dec.  316. 

13.  See,  generally.  Evidence. 

13.  Milbank  v.  Dennistoun,  1  Bosw.  (N.  Y.) 
246. 

14.  Milbank  v.  Dennistoim,  1  Bosw.  (N.  Y.) 
246. 

15.  Milbank  v.  Dennistoun,  1  Bosw.  (N.  Y.) 
246. 

16.  Benedict  f.  Inland  Grain  Co.,  80  Mo. 
App.  449. 

17.  Pugh  r.  Porter  Bros.  Co.,  118  Cal.  628, 
50  Pac.  772,  holding  that  the  errors  in  re- 
jecting evidence  of  the  value  at  the  place  of 
sale  and  admitting  evidence  of  its  value  at 
the  place  of  shipment  were  not  cured  by  evi- 
dence offered  by  the  factor  of  the  value  of 
the  fruit  at  the  latter  place,  as  he  was  en- 
titled to  show  that  the  market  value  at  the 
place  of  sale  was  different  from  what  the 
witnesses  stated  it  to  be  at  the  place  of  ship- 
ment. 
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the  goods  at  the  time  of  sale  and  down  to  the  time  of  trial  were  worth  no  more 
than  the  price  at  which  they  were  sold.'*  "Where  a  consignor  who  had  made 
advances  to  a  crop  raiser  brings  an  action  against  the  factor  for  the  jjroceeds  of 
a  crop  shipped  by  him  in  his  own  name  with  instructions  accompanying  the  bill 
of  lading  to  sell  for  his  account,  a  prior  agreement  between  the  factor  and 
the  raiser  of  the  crop  as  to  forwarding  the  crop  and  making  advances  thereon  is 
inadmissible.'^  In  an  action  against  a  factor  for  fraudulently  selling  goods  on 
credit  to  an  insolvent  person,  evidence  of  the  pecuniary  circumstances  of  the 
buyer  of  the  goods  and  of  his  acts  and  conduct  in  respect  to  the  goods  after  the  pur- 
chase is  admissible  in  connection  with  other  evidence  showing  fraud  in  the  sale, 
although  it  might  be  inadmissible  if  standing  alone.^  In  an  action  for  the  value 
of  goods  destroyed  by  fire,  where  the  factor  defends  on  the  ground  that  he  was 
instructed  not  to  insure  consignments  until  further  notice,  evidence  as  to  the  settle- 
ment and  discontinuance  of  business  between  the  parties  after  the  instruction  and 
before  the  consignment  in  question  is  admissible.^'  Where  the  principal  seeks  by 
way  of  counter-claim  to  recover  damages  for  plaintiff-factor's  breach  of  contract 
to  ship  and  sell  fruit  on  his  account,  the  fact  that  plaintiff  inspected  the  fruit 
before  entering  into  the  contract  does  not  preclude  him  from  showing  for  the 
purpose  of  reducing  damages  that  the  fruit  was  of  inferior  quality.^^  In  an 
action  against  a  factor  to  recover  the  proceeds  of  a  sale  of  merchandise  alleged  to 
have  been  sent  him  under  an  agreement  for  a  del  credere  commission,  docu- 
mentary and  real  evidence  which  have  a  definite  bearing  upon  the  terms  and 
conditions  of  the  agency  are  admissible.^ 

h.  Damages*'  —  (i)  In  General.  A  factor  who  obtains  a  larger  price  than 
designated  by  the  principal  by  exceeding  his  authority  in  contracting  for  a  sale 
may  be  held  liable  for  the  price  obtained.^  If  the  principal  suffers  loss  through 
the  negligence  of  the  factor,  the  factor  must  reimburse  the  principal  to  the  amount 
of  tlie  ioss.^*     If  goods  are  consigned  with  instructions  or  under  an  agreement 


18.  Blot  V.  Boiceau,  3  N.  Y.  78,  51  Am. 
Dee.  345  [reversing  1  Sandf.  111]. 

19.  Brown  v.  Combs,  63  N.  Y.  598. 

20.  Castle  v.  Bullard,  23  How.  (U.  S.) 
172,  16  L.  ed.  424. 

21.  Burbridge  v.  Gumbel,  72  Miss.  371,  16 
So.  792. 

22.  Earl  Fruit  Co.  v.  Curtis,  116  Cal.  632, 
636,  48  Pac.  793. 

23.  Whitaker  v.  Chapman,  3  Lans.  (N.  Y.) 
155,  holding  that  a  circular  which  defend- 
ant had  given  plaintiffs  when  soliciting  from 
them'  their  business  and  which  set  forth 
particulars  of  defendant's  business,  and  a 
form  of  bill  of  invoice  and  a  stencil  plate 
for  marking  goods  with  defendant's  firm 
name  which  were  given  to  plaintiffs  at  the 
same  time  were  admissible  because  they  had 
an  important  bearing  on  the  terms  and  con- 
ditions upon  which  the  goods  were  sent  and 
the  character  in  which  defendant  purposed 
to  act  and  did  act  in  the  transaction. 

24.  See,  generally.  Damages. 

25.  Guy  V.  Oakley,  13  Johns.  (N.  Y.)  332, 
where  the  fjictor  obtained  his  price  by  means 
of  an  agreement  made  without  the  consent 
of  his  principal  that  the  amount  of  the  sale 
should  be  set  off  against  a  debt  due  from  his 
principal  to  the  consignee. 

26.  See  cases  cited  infra,  this  note. 
Obtaining  price. —  In  the  absence  of  special 

directions  as  to  price,  a  factor  is  to  sell  for 
the  fair  value  or  market  price;   and  if  the 
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factor  acts  in  utter  disregard  of  his  duty  as 
factor  by  selling  at  an  under  price  he  will 
be  compelled  to  account  for  the  goods  at  their 
value  or  market  price.  Bigelow  v.  Walker, 
24  Vt.  149,  58  Am.  Dec.  156. 

If  a  consignment  has  been  lost  througli  the 
factor's  negligence,  the  measure  of  damages 
in  the  absence  of  proof  of  a  partial  loss  ia 
the  entire  value  of  the  goods  or  the  proceeds 
of  the  sale.  Brown  v.  Arrott,  6  Watts  &  S. 
(Pa.)  402,  where  the  court  said  that  the 
burden  of  showing  the  amount  of  the  loss 
was  upon  the  factor. 

If  a  factor  returns  goods  damaged  through 
his  negligence,  the  consignor  may  recover  the 
difference  between  the  value  of  the  articles 
as  returned  and  their  value  undamaged;  and 
their  value  as  returned  is  determined  by 
the  amount  they  would  bring  at  a  fair 
sale  in  the  usual  course  of  trade.  Ives  v. 
Freisinger,  70  N".  J.  L.  257,  57  Atl.  401,  hold- 
ing that  the  jury  were  not  bound  by  the  price 
the  damaged  articles  brought  at  auction. 

Neglect  to  require  margin  of  vendee. — Where 
a  factor  under  instructions  from  his  princi- 
pal sold  grain  upon  a  time  contract  and  neg- 
ligently failed  to  require  a  margin  in  accord- 
ance with  the  rules  of  the  board  of  trade  or 
to  notify  his  principal  to  demand  a  margin, 
and  where  he  also  neglected  to  notify  his 
principal  that  the  grain  had  been  sold  to 
persons  operating  a  corner,  which  to  be  suc- 
cessful would  have  to  be  maintained  thirty- 
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that  they  shall  not  be  sold  until  a  certain  time,  a  factor  is  liable  for  damages 
resulting  from  the  sale  of  the  goods  before  the  time  designated  or  agreed  upon, 
and  the  measure  of  damages  is  the  difference  between  the  price  at  tlie  sale  and 
the  price  at  the  time  a  sale  was  authorized." 

(ii)  For  Conversion.^  By  some  authorities,  particularly  the  earlier  ones,  it 
is  held  that,  where  a  factor  converts  goods  of  his  principal  to  his  own  use,  the 
measure  of  damages  is  the  value  of  the  goods  at  the  time  of  the  conversion  ;^' 
but  by  the  better  rule  the  measure  of  damages  is  in  most  instances  the  highest 
price  of  the  goods  vnthin  a  reasonable  time  after  the  conversion.*'  These 
different  rules  are  of  course  applied  to  the  various  acts  of  conversion  by  the 
factor.*' 


two  days,  he  was  held  liable  to  his  principal 
for  the  amount  of  the  loss  resulting  in  the 
failure  of  the  vendee.  Howe  v.  Sutherland, 
39  Iowa  484. 

Neglect  to  insure. —  If  it  is  the  duty  of  a 
factor  to  insure  and  he  fails  so  to  do,  the 
measure  of  damages  upon  loss  of  goods  is 
the  amount  for  which  he  should  have  in- 
sured. Morris  c.  Summerl,  17  Fed.  Cas.  No. 
9,837,  2  Wash.  203.  See  also  Beardsley  v. 
Davis,  52  Barb.   (N.  Y.)    159. 

2T.  Gray  v.  Bass,  42  Ga.  270;  Fordyee  v. 
Peper,  16  Fed.  516,  5  MeCrary  221  {reversed 
in  119  U.  S.  469,  7  S.  Ct.  287,  30  L.  ed.  435, 
on  the  ground  that  the  circuit  court  had  no 
j  urisdiction] . 

28.  Damages  for  conversion  generally  see 
Damages,    13    Cyc.    170;    Trover  and    Con- 

YE&SIOTH. 

29.  Kennedy  v.  Strong,  14  Johns.  (N.  Y.) 
128 ;  Kelly  v.  Smith,  14  Fed.  Cas.  No.  7,675, 
1  Blatchf.  290. 

30.  Monnet  v.  Nerz,  127  N.  Y.  151,  27 
N.  E.  827;  Whelan  v.  Lynch,  60  N.  Y.  469, 
in  Am.  Eep.  202;  Scott  v.  Rogers,  31  N.  Y. 
076;  Wilson  v.  Matthews,  24  Barb.  (N.  Y.) 
295;  Clark  v.  Miller,  4  Wend.  (N.  Y.) 
628. 

If  the  principal  waives  the  tort  and  sues 
in  assumpsit  he  can  recover  only  the  net  pro- 
ceeds of  the  sales  made  by  the  factor,  for 
having  elected  to  proceed  against  defendants 
as  factors  instead  of  tort-feasors  he  must  be 
considered  as  having  authorized  their  acts. 
Lubert  v.  Chauviteau,  3  Cal.  458,  58  Am. 
Dec.  415.  Contra,  see  Scott  v.  Rogers,  31 
N.  Y.  676.  See  also  Pugh  v.  Porter  Bros.  Co., 
118  Cal.  628,  50  Pac.  772. 

As  to  fixing  limits  of  a  reasonable  time  see 
Scott  V.  Rogers,  31  N.  Y.  676. 

The  highest  price  up  to  the  time  of  bring- 
ing suit  has  been  held  to  be  the  proper  rule. 
See  Dalby  v.  Stearns,  132  Mass,  230;  May- 
nard  v.  Pease,  99  Mass.  555.  See  also  Nelson 
V,  Morgan,  2  Mart.  (La.)  256,  5  Am.  Dec. 
729,  where  a  consignee  unable  to  sell  goods 
at  the  price  limited  returned  them  without 
orders,  and  they  were  sold  for  his  account  by 
the  consignor,  and  the  consignee  was  held 
liable  for  the  diflference  between  the  price  the 
goods  brought  and  the  highest  price  they 
might  have  brought  up  to  the  time  of  the 
suit  and  for  the  return  freight.  In  some  of 
the  New  York  cases,  supra,  it  was  held  that 
the  highest  price  up  to  the  time  of  bringing 


suit  is  the  proper  measure  of  damages  pro- 
vided the  action  is  brought  within  a  reason- 
able time. 

Average  market  price. — See  Winters  ■;;.  Jan- 
uary, Litt.  Sel.  Cas.  (Ky.)  13,  where  the  fac- 
tor in  answer  to  a  bill  against  him  stated 
that  he  sold  the  property  consigned  to  him 
according  to  the  instructions  of  the  consign- 
or's agent,  but  he  omitted  to  file  the  in- 
structions, although  he  prayed  that  they 
might  be  taken  as  a  part  of  the  advances, 
and  the  court  held  that  it  ought  to  be  pre- 
sumed that  the  instructions  were  not  ob- 
served by  the  factor. 

31.  Thus  where  goods  consigned  to  a  factor 
to  be  sold  at  a  fixed  price  are  disposed  of  at 
a  less  price,  it  is  held  in  some  jurisdictions 
that  the  factor  is  responsible  to  his  principal 
for  the  price  fixed  by  the  latter,  notwith- 
standing it  may  be  above  the  market  price. 
Switzer  v.  Connett,  11  Mo.  88,  where  a  factor 
had  made  no  advances.  See  also  Union 
Hardware  Co.  v.  Plume,  etc.,  Mfg.  Co.,  58 
Conn.  219,  20  Atl.  455.  But  other  jurisdic- 
tions hold  that  the  .measure  of  damages  is  not 
the  difference  between  the  price  fixed  by  the 
principal  and  the  price  received,  but  the 
actual  injuries  sustained  by  breach  of  con- 
tract. Ainsworth  v.  Partillo,  13  Ala.  460; 
Frothingham  v.  Everton,  12  N.  H.  239;  Blot 
V.  Boiceau,  3  N.  Y.  78,  51  Am.  Dec.  345 
[reversinq  1  Sandf.  Ill] ;  Short  v.  Skipworth, 
22  Fed.  Cas.  No.  12,809,  1  Brock.  103.  And 
by  the  better  rule  this  damage  is  properly 
measured  by  the  difference  between  the 
amount  actually  received  for  tlie  goods  and 
the  highest  market  price  obtainable  within  a 
reasonable  time  after  the  sale.  Rollins  v. 
Duffy,  18  111.  App.  398;  Hinde  v.  Smith,  6 
Lans.  (N.  Y. )  464.  Compare  Maynard  i\ 
Pease,  99  Mass.  555;  Scott  v.  Rogers,  31  N. 
Y.  676.  See  Dalby  v.  Stearns,  132  Mass.  230, 
holding  that  where  the  goods  were  sold  in 
good  faith  for  the  best  price  that  could  be 
obtained  for  them  and  that  from  that  time  to 
the  date  of  the  writ  their  market  value  was 
not  greater  than  the  price  for  which  they 
were  sold,  the  measure  of  damages  was  the 
price  for  which  they  were  sold,  less  the 
amount  of  advances,  commissions,  etc.  The 
rule  giving  the  principal  the  benefit  of  the 
highest  market  price  between  the  time  of  con- 
version and  trial  is  not,  however,  an  unquali- 
fied one.  Matthews  v.  Coe,  49  N.  Y.  57  [re- 
versing 56  Barb.  430]  (holding  that  where  the 
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(hi)  Sale  at  Impmofem  Place  as  Market.  If  a  factor  resliips  goods, 
without  instructions  from  his  principal,  to  another  place  to  be  sold  there,  he  is 
liable  for  any  loss  which  may  occur,  and  the  measure  of  damages  is  the  difference 
between  the  market  value  at  the  original  market  and  the  price  for  which  the 
goods  were  sold.^^  A  factor,  who  in  disobedience  of  instructions  sells  his  prin- 
cipal's goods  and  when  subsequently  directed  to  ship  to  another  place  ^  does 
not  inform  his  principal  of  the  sale  but  buys  other  goods  and  ships  them  to 
the  place  designated,  is  liable  for  the  difference  in  price  for  which  the  goods 
were  sold  at  the  place  designated  and  the  price  obtained  for  the  original 
consignment.^ 

E.  Compensation,  Reimbupsement  of  Factor,  and  Security  Therefop  — 
1.  Compensation  —  a.  In  General.  A  factor's  right  to  compensation  for  his  con- 
duct of  his  agency  rests  only  upon  a  contract  express  or  implied,^^  and  usually 
takes  the  form  of  commissions  upon  the  goods  sold  or  upon  incidental  services 
rendered  in  the  course  of  his  agency.*^  So  long  as  he  acts  in  good  faith  and  exer- 
cises reasonable  skill  and  diligence  the  principal  is  liable  to  him  for  proper  corn- 


evidence  showed  that  it  was  the  intent  of  the 
.  principal  and  the  agreement  between  the  par- 
ties to  have  the  property  sold  v/heii  it  reached 
a  certain  price,  and  it  also  appeared  that  it 
would  have  been  difficult  if  not  impossible  to 
have  preserved  the  property  until  the  time 
when  the  price  was  fixed,  an  allowance  by 
this  rule  in  damages  of  a,  price  greater  than 
that  agreed  upon  is  erroucou-?)  ;  Blot  v. 
Boiceau,  3  N.  Y.  78,  51  Am.  Dec.  345  (holding 
that  where  the  factor  sells  below  the  price 
named  by  his  principal,  to  cover  his  advances, 
without  having  called  on  his  principal  for 
repayment,  and  the  consignment  is  of  articles 
which  have  no  market  value,  such  as  antique 
paintings,  statues,  or  vases,  the  principal 
may  recover  according  to  the  invoiced  prices). 
Where  a  factor  sells  cotton  under  a  speci- 
fied price,  the  measure  of  damages  is  not  the 
price  limited  but  the  price  at  which  it  might 
have  been  sold  during  the  season.  Austill  v. 
Crawford,  7  Ala.  335;  Porter  v.  Heath,  2 
Tex,  App.  Civ.  Cas.   §   124. 

32.  Comer  v.  Way,  107  Ala.  300,  19  So. 
966.  54  Am.  St.  Rep.  9?,;  GiieEf  p.  Cowguill, 
2  Disn.  (Ohio)  58'.  See  Wallace  v.  Brad- 
shaw,  6  Dana  (Ky.)  332,  wl\ere  an  instruc- 
tion that  if  a  factor  sliip.s  goods  without 
orders  he  would  be  liable  in  the  absence  of 
any  proof  of  a  custom  allowing  him  so  to  do 
ftir  the  amount  for  whicli  the  goods  might 
have  been  sold  at  the  original  market  was 
held  unobjectionable. 

In  estimating  this  difference  between  the 
two  markets,  the  highest  value  which  the 
goods  could  have  been  sold  for  at  the  original 
market  within  a  reasonable  time  after  the 
conversion  should  be  taKen.  Scott  v. 
Rogers,  31  N.  Y.  676;  Wilson  v  Mathews, 
24  Barb.   (N.  Y.)   295. 

That  evidence  of  a  custom  to  reship  to  an- 
other place,  where  the  factor  has  made  ad- 
vances, is  admissible  see  Wallace  v.  Brad- 
shaw,  6  Dana   (Ky.)   382. 

33.  Inability  to  ship  as  instructed. —  If  a 
factor  be  ordered  to  ship  a  consignment  upon 
which  he  has  made  advances  to  a  place  other 
than  his  residence  for  sale  and  in  the  exercise 
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of  due  diligence  he  is  unable  to  ship  ta  the 
designated  place  and  ships  to  another  place 
where  the  goods  are  sold,  the  measure  of 
damages  is  not  the  difference  between  the 
price  obtainable  at  the  place  designated  and 
the  place  of  sale  but  the  difference  between 
the  price  which  might  have  been  obtained  at 
his  residence  and  the  price  at  the  place  of 
sale.  See  Bessent  v.  Harris,  63  N.  C.  542, 
the  court  pointing  out  that  this  is  the  proper 
rule  of  damages  because  under  such  circum- 
stances it  was  the  duty  of  the  factor  in  the 
absence  of  other  instructions  to  have  retained 
the  goods  at  his  place  of  residence,  and  in 
case  the  principal  failed  within  a  reasonable 
time  after  request  to  repay  the  advance  the 
factor  might  have  sold  it  at  his  place  of 
residence. 

34.  Austill  ».  Crawford,  7  Ala.  335. 

35.  McKean  v.  Wagenblast,  2  Grant  (Pa.) 
462;  Taylor  v.  Rose,  30  Tex.  Civ.  App.  471, 
70  S.  W.  1022. 

Offer  of  commission  rejected. —  Defendants 
offered  the  factor  a  commission  to  sell  goods 
and  sent  him  a  warehouse  order  for  them. 
The  factor  rejected  the  offer  but  procured 
the  goods  by  means  of  the  order  and  sold 
them  and  defendants  accepted  payment.  It 
was  held  that  the  rejected  offer  of  defend- 
ants was  not  revived  and  the  factor  was  not 
entitled  to  the  commission  stipulated  in  it, 
Rapp  V.  I4vingston,  14  Daly  (N.  Y.)  402,  13 
N.  Y.  St.  74. 

The  contract  may  be  implied  from  the  gen- 
eral course  of  dealings  between  the  parties, 
Thompson  v.  Matthews,  56  Miss.  368. 

An  unauthorized  saje  which  the  owner  re- 
scinded gives  no  claim  for  commission.  Mil- 
ler V.  Price,   (Cal.  1895)   39  Pac.  781. 

36.  If  goods  have  been  procured  from 
others  by  a  factor  acting  on  a  del  credere 
commission,  the  principal  having  been  unable 
to  fulfil  a  contract  made  by  the  factor  for 
the  principal,  the  factor  is  entitled  to  com- 
missions on  the  whole  amount  of  merchan- 
dise contracted  for.  Albion  Phosphate  Min., 
etc.,  Co.  V.  Wyllie,  77  Fed.  541,  23  C.  C.  A. 
276. 


FACTORS  AND  BROKERS 


[19  Cye.J     151 


missions;^  but  as  a  general  rule  he  is  entitled  to  commissions  as  such  only  on 
the  amount  of  goods  actually  sold,^  unless  by  special  contract  or  under  special 
circnmstances  the  principal's  liability  is  extended  to  cover  goods  not  sold.^'  Of 
course  if  the  factor  does  not  f uliil  his  part  of  a  special  contract  he  cannot  expect 
to  be  paid  commissions.*  If  the  principal  has  received  advances  on  a  consign- 
ment he  cannot  at  his  mere  pleasure  withdraw  the  sale  of  his  goods  from  the 
factor  on  the  repayment  of  advances  and  interest.  The  factor  has  an  interest  in 
making  the  sales  and  earning  his  commissions  which  in  general  forms  the  effec- 
tive consideration  of  his  advances  and  it  does  not  rest  in  the  power  of  the 
principal  to  deprive  him  of  his  advantage  without  showing  some  substantial 
reason  for  so  doing;*'  and  therefore,  in  the  absence  of  substantial  reason,  the 
factor  is  entitled  to  receive  the  same  commissions  as  if  the  sale  had  been  effected.*^ 
The  factor's  compensation  is  payable  and  is  estimated  in  money,  not  in  the  goods 
of  his  principal.*^ 

b.  For  Services  —  (i)  Contract  Rate  and  Amount.  Where  a  factor  has 
charged  his  commissions  and  deducted  them  from  the  gross  proceeds  of  the  sales 
and  his  accounts  have  been  i-egularly  rendered  from  time  to  time  and  no 
objection  thereto  made  by  the  consignor,  an  agreement  for  commissions  at  the 
rate  charged  in  the  accounts  rendered  may  be  inferred."  A  contract  by  which 
the  factor  is  to  receive  a  certain  per  cent  commission  on  the  sale  of  his  prin- 


37.  Brown  v.  Clayton,  12  Ga.  564 ;  Thomp- 
son V.  Packwood,  2  La.  Ann.  624;  Gorman  c. 
McGowan,  44  Oreg.  597,  76  Pac.  769;  Smedley 
V.  Williams,  1  Pars.  Eq.  Gas.   (Pa.)   359. 

38.  Sawyer  v.  Lorillard,  48  Ala.  332;  Ly- 
ons V.  Lallande,  9  La.  Ann.  601 ;  Ware  v.  Hay- 
ward  Rubber  Co.,  3  Allen  (Mass.)   84. 

Loss  by  fire  does  not  entitle  a  factor  to 
commissions.  Miller  v.  Tate,  12  La.  Ann. 
160. 

39.  Haven  r.  Hudson,  12  La.  Ann.  660; 
Thornhill  v.  Picard,  24  La.  159  (where  a 
factor  made  advances  to  a  planter  under  an 
agreement  that  the  latter  was  to  ship  his  en- 
tire crop  to  a  merchant,  but  the  planter 
shipped  a  portion  of  his  crop  to  another  mer- 
chant and  the  planter  was  allowed  to  recover 
the  usual  commissions  which  he  would  have 
charged  on  the  part  of  the  crop  so  shipped); 
Chaffe  V.  Hughes,  57  Miss.  256;  Moore  v. 
Lawrence,  16  Fed.  87  (holding  that  a  eon- 
tract  by  defendants  that  all  their  shipments 
of  cotton  to  a  certain  place  during  the  sea- 
son shall  be  made  to  plaintiffs  and  that  said 
shipments  shall  amount  to  at  least  two  hun- 
dred bales  is  not  fulfilled  by  the  shipment  of 
two  hundred  bales  to  plaintiffs,  and  that 
plaintiffs  are  entitled  to  recover  full  commis- 
sions upon  all  other  shipments  of  cotton  made 
by  defendants  to  that  place  during  the  sea- 
son) ;  Foster  v.  Goddard,  9  Fed.  Gas.  No. 
4,970,  1  Cliff.  158. 

Sale  by  principal. —  Plaintiffs  consigned 
goods  to  defendants  to  be  sold  on  a  certain 
commission.  Defendants  sold  a  part  on  which 
they  received  commission.  Plaintiffs  through 
their  traveler  sold  a  quantity  of  their  goods 
and  ordered  defendants  to  forward  the  same 
to  the  purchaser,  which  they  did  and  entered 
all  the  sales  on  their  books.  Subsequently 
they  refused  to  deliver  the  balance  in  their 
hands  until  paid  their  commissions  on  the 
amount  in  their  hands  and  upon  the  -  goods 


sold  by  plaintiffs'  traveler,  and  it  was  held 
that  defendants  were  entitled  to  the  commis- 
sions demanded.  Briggs  v.  Boyd,  65  Barb. 
(N.  Y.)    197   [affirmed  in  56  N.  Y.  289]. 

40.  Bramblett  v.  Feltman,  35  S.  W.  633, 
18  Ky.  L.  Rep.  457. 

Breach  of  collateral  promise. — ^It  was  agreed 
in  writing  between  plaintiffs  and  defendant 
that  defendant  should  for  the  next  three 
years  ensuing,  unless  the  agreement  should 
be  dissolved  by  plaintiffs,  on  three  months' 
notice,  consign  exclusively  to  plaintiffs  all 
the  blankets  of  his  manufacture,  to  be  sold 
by  plaintiffs  at  a  certain  commission.  Plain- 
tiffs sued  defendant  for  their  commission  on 
certain  blankets  sold  by  defendant  to  the 
United  States  government  without  having 
been  consigned  to  plaintiffs,  pursuant  to  said 
agreement.  It  was  held  that  it  was  no  de- 
fense to  such  action  that  plaintiffs  promised 
to  be  defendant's  sureties  on  such  contract 
of  sale  to  the  government,  as  plaintiffs  had  a 
right  to  recede  from  such  promise,  if  made, 
and  it  could  have  no  effect  on  the  agreement 
sued  on.  Baden  v.  Dimick,  31  How.  Pr. 
(N.  Y. )  196  [reversed  on  other  grounds  in 
48  N.  Y.  661,  13  Abb.  Pr.  N.  S.  135]. 

41.  Smedley  v.  Williams,  1  Pars.  Eq.  Gas. 
(Pa.)    359,   366,   where  the   court  said  that 

nothing  probably  would  be  deemed  such  a 
substantial  reason,  except  such  a  state  of 
facts  .as  would  enable  plaintiff  to  sustain  an 
action  of  trover  or  replevin  against  defend- 
ants for  the  goods. 

42.  Smedley  v.  Williams,  1  Pars.  Eq.  Cas. 
(Pa.)  359. 

43.  McCune  v.  Erfort,  43  Mo.  134,  holding 
that  the  factor  had  no  right  to  take  his  pay 
for  transportation  out  of  the  gold  dust  of 
his  principal. 

44.  Gore  v.  Campbell,  4  111.  App.  661.  See 
also  Archer  v.  Dunn,  2  Watts  &  S.  (Pa.) 
327. 
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cipal's  crop  does  not  justify  the  factor  in  charging  commissions  on  the  amount  of 
bounty  paid  by  the  government  to  the  planter  of  the  crop.*^  A  contract  by 
which  the  factor  is  to  be  sole  agent  of  his  principal  in  a  certain  territorj'  for  the 
sale  of  manufactured  tobacco  to  be  manufactured  in  a  particular  manner  does  not 
entitle  the  factor  to  commissions  on  stemmed-leaf  tobacco  put  up  in  small  pack- 
ages consigned  to  another  person  in  the  same  territory,  there  to  be  manufactured 
by  the  purchasers  into  cigars  and  cigarettes.^ 

(ii)  Customary  Rate  and  Quantum  Meruit.  In  the  absence  of  an 
express  agreement  the  rate  usually  charged  for  like  services  must  be  paid,*'''  pro- 
vided the  customary  rate  be  just  and  reasonable.^  If  the  customary  rate  does  not 
appear  the  factor  should  receive  such  compensation  as  his  services  are  reasonably 
worth.^'  This  may  be  the  rule  of  compensation,  although  the  rate  of  compensation 
was  fixed  by  a  previous  contract,  if  it  is  no  longer  operative  owing  to  the  resigna- 
tion of  the  factor.^" 

(hi)  Subaoent  and  Cumulative  Commissions.  It  is  improper  for  the 
factor  without  special  authority  to  deliver  the  goods  to  another  factor  to  be  sold 
and  charge  for  both  his  own  and  the  other  factor's  commission.^' 

c.  Fop  Advances.  In  addition  to  commissions  for  services  rendered  factors 
are  generally  entitled  to  commissions  for  funds  advanced  for  the  principal's 
benefit  in  the  course  of  the  business  ;°^  but  not  for  disbursements  of  the  principal's 
money ,°'  for  payment  of  the  factor's  debt  to  the  principal,"  or  for  the  balance 
against  the  principal  in  their  mutual  accounts.^^ 

d.  Del  Credere  Commission.  Factors  may  by  express  contract,  in  considera- 
tion of  a  greater  commission,  become  liable  for  the  price  of  goods  sold  by  them 
if  not  paid  for  by  the  buyer.^^  The  factor's  right  to  a  del  credere  commission 
rests  only  on  the  terms  of  the  contract  and  extends  only  to  sales  on  credit.^''  A 
del  credere   commission   is  earned  when  the  guaranty  is  made,  not  when  the 


45.  Romero  v.  Newman,  50  La.  Ann.  80, 
23  So.  493. 

46.  Wittkowski  v.  Harris,  64  Fed.  712. 

47.  Sawyer  v.  Lorillard,  48  Ala.  332;  Brown 
V.  Harrison,  17  Ala.  774;  Masterson  v.  Ma.s- 
terson,  121  Pa.  St.  605,  15  Atl.  652. 

Purchaser  insolvent. —  Whether  a  factor  is 
entitled  to  commissions  on  a  sale  on  credit, 
where  the  purchaser  failed,  depends  on  usage. 
Clark  V.  Moody,  17  Mass.  145. 

48.  Spear  v.  Newell  [cited  in  Burton  f. 
Blin,   23  Vt.    151,   159]. 

49.  Sawyer  v.  Lorillard,  48  Ala.  332;  Ken- 
nedy V.  Gibbs,  15  111.  406;  Mills  v.  Johnston, 
23  Tex.  308  {holding  that  the  jury  must  be 
satisfied  that  the  factor's  claim  for  compen- 
sation was  a  reasonable  one  and  for  a  service 
rendered  in  the  regular  course  of  a  legitimate 
business,  not  for  usury  in  disguise)  ;  Mar- 
shall V.  Parsons,  9  C.  &  P.  656,  38  E.  C.  L. 
382 

50.  Goddard  v.  Foster,  17  Wall.  (U.  S.) 
123,  21   L.  ed.  589. 

51.  Vandyke  v.  Brown,  8  N.  J.  Eq.  657. 
See  also  Spear  v.  Newell  Icited  in  Burton  v. 
Blin,  23  Vt.  151,  159]. 

52.  Kennedy  v.  Gibbs,  15  HI.  406;  Mills 
V.  Johnston,  23  Tex.  308,  holding  that  a  com- 
mission merchant  may  charge  a  commission 
for  accepting  a  draft  and  further  commission 
for  paying  it.  See  also  Smetz  v.  Kennedy, 
Riley  (S.  C.)  218.  Contra,  Cheesborough  v. 
Hunter,  1  Hill  (S.  C.)  400,  where  a  factor 
who  advanced  funds  in  anticipation  of  prod- 
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uce  to  be  forwarded  was  not  allowed  commis- 
sions on  such  advances. 

Indorsing  note. —  A  factor  who  receives  a 
note  for  a  debt  due  him  cannot  charge  a  com- 
mission for  indorsing  it;  otherwise,  if  the 
note  be  negotiated  for  the  drawer's  benefit, 
through  the  factor's  credit.  Patterson  v.. 
Leake,  5  La.  Ann.  547. 

53.  Lee  v.  Byrne,  75  Ala.  132,  where  de- 
fendants agreed  to  pay  a  fixed  price  at  the- 
end  of  each  month  for  lumber  delivered  by 
plaintiff  "  after  deducting  for  all  advances '" 
and  commissions  thereon  at  a  certain  rate. 
They  were  held  not  entitled  to  commissions, 
on  disbursements  by  them  made  from  plain- 
tiff's money,  or  when  they  were  indebted  for 
lumber  delivered  under  the  contract. 

54.  Pavret  v.  Perot,  2  Yeates  (Pa.)  185, 
holding  that  a  factor  is  not  entitled  to  a 
commission  on  payment  of  his  own  debts  to 
his  principal,  unless  he  remits  by  bills  of  ex- 
change. 

55.  Walters  v.  McGirt,  8  Rich.  (S.  C.) 
287.     See  also  Lee  v.  Byrne,  75  Ala.  132. 

56.  See  supra,  I,  D,  10.  See  also  Gould  v.. 
Lee,  55  Pa.  St.  99;  Solly  v.  Weiss,  2  Moore 
C.  P.  420,  8  Taunt.  371,  4  E.  C.  L.  189. 

57.  Wittkowski  v.  Harris,  64  Fed.  712. 
Procuring  the  release  of  a  contract  which 

the  principal  is  unable  to  fulfil  entitles  a 
del  credere  agent  to  a  proportionate  share 
of  his  agreed  commissions.  Albion  Phos- 
phate Min.,  etc.,  Co.  v.  Wyllie,  77  Fed.  541,  23. 
C.  C.  A.  276. 
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account  is  collected,  wliere  the  factor  agrees  to  sell  and  guarantees  prompt  paj'- 
ment  by  the  purchaser  or  purchasers.^* 

8.  Payment.  A  factor  who  has  received  his  commission  out  of  the  proceeds 
has  no  further  claim  on  his  principal.^' 

f.  Forfeiture.  The  factor's  right  to  a  commission  is  forfeited  by  fraud  or  gross 
negligence  in  the  conduct  of  the  business,™  by  rendering  a  false  account  with 
fraudulent  intent,*^  by  failure  to  account,*^  by  selling  below  the  guaranteed  price,*' 
and  in  accordance  with  the  general  law  of  agency  by  accepting  a  commission 
from  the  buyer  without  the  knowledge  and  approval  of  his  principal.^ 

2.  Reimbursement  —  a.  The  Right  Thereto  —  (i)  For  Charges,  Fxpjbnses, 
Losses,  Etc.  The  principal  is  liable  to  his  factor  for  all  necessary  charges, 
expenses,  disbursements,  and  advancements  made  and  accruing  in  the  course  of 
the  agency  and  for  the  principal's  benefit.*^  This  liability  rests  also  upon  the 
contract  relation  between  the  parties,  and  in  the  absence  of  a  contract  express  or 
implied  there  is  no  liability.*^    The  right  to  reimbursement  for  expenses  extends 


58.  Springfield  Mfg.  Co.  v.  Lincoln,  16 
Daly  (N.  Y.)   318,  11  N.  Y.  Suppl.  75. 

59.  Indianapolis  Rolling  Mill  Co.  v.  Addy, 
5  Ohio  Dee.  (Reprint)  588,  6  Am.  L.  Rec. 
764,  3  Cine.  L.  Bui.  293,  where  factors  took  a 
separate  note  payable  to  themselves  to  cover 
the  commissions  on  goods  sold  and  discounted 
the  same  and  appropriated  the  proceeds,  and 
it  was  held  to  amount  to  a  payment  of  com- 
missions as  between  consignor  and  factor. 

60.  Adams  v.  Capron,  21  Md.  186,  83  Am. 
Dec.  566 ;  Talcott  v.  Chew,  27  Fed.  273 ;  Nor- 
man V.  Peper,  24  Fed.  403;  Fordyee  v.  Peper, 
10  Fed.  516,  5  McCrary  221  [reversed  for 
want  of  jurisdiction  in  119  U.  S.  469,  7  S.  Ct. 
287,  30  L.  ed.  435].  See  also  Indianapolis 
Rolling  Mill.  Co.  v.  Addy,  5  Ohio  Dec.  (Re- 
print) 588,  6  Am.  L.  Rec.  764,  3  Cine.  L. 
Bui.  293. 

Waiver  of  tort. —  Where  the  consignee  of  a 
cargo  to  be  sold  on  commission  sells  them  on 
legal  process  to  apply  on  a  debt  due  him  from 
the  former  owner  of  the  ship,  the  consignor 
by  bringing  assumpsit  for  the  proceeds  waives 
the  tort,  and  the  consignee  is  entitled  to  the 
customary  commissions  but  is  chargeable  with 
interest  from  the  time  he  received  the  pro- 
ceeds. Rieketson  v.  Wright,  20  Fed.  Cas.  No. 
11,805,  3  Sumn.  335. 

61.  Brack  v.  Hart  Commission  Co.,  57  Mo. 
App.  605. 

Mistake. —  A  factor  cannot  be  deprived  of 
commissions  on  account  of  an  honest  mis- 
take in  rendering  his  account.  Everingham 
V.  Halsey,  108  Iowa  709,  78  N.  W.  220. 

62.  Brannan  v.  Strauss,  75  111.  234. 

Failure  to  account  for  insurance  money  col- 
lected on  the  principal's  goods  works  3,  for- 
feiture of  the  factor's  right  to  commissions. 
Fish  V.  Seeberger,  154  111.  30,  39  N.  E.  982 
[affirming  47  111.  App.  580] . 

Failure  to  remit. —  Goods  were  consigned 
under  an  agreement  that  the  factor  was  to 
receive  his  commissions  on  sales  within  a 
certain  time  after  receipt  of  bills  for  the 
same.  The  factor  on  his  part  agreed  to  keep 
all  entries  as  to  such  sales  in  separate  books, 
to  collect  and  remit  the  accounts  upon  re- 
spective dates  of  maturity  by  check,  the  re- 
mittances   to    be    made    daily,   if   collections 


reached  one  thousand  dollars,  and  payments 
made  before  maturity  to  be  remitted,  less  dis- 
count, for  anticipation  of  payment.  It  was 
held  that  the  factor  was  entitled  to  commis- 
sions only  upon  the  amounts  actually  re- 
mitted. Hockanum  v.  Lincoln,  16  Daly 
(N.  Y.)  325,  11  N.  Y.  Suppl.  79. 

Delayed  remittance  —  Insolvency. —  Goods 
were  sent  to  a  factor  to  be  sold,  the  proceeds 
to  be  remitted  "  from  time  to  time."  The 
proceeds  of  goods  thus  sold  were  received  by 
him,  but  he  neglected  to  remit  at  once  to  his 
principal,  and  in  the  meantime  he  became  in- 
solvent. It  was  held  that  the  failure  of  the 
factor  to  remit  was  not  equivalent  to  embez- 
zlement, so  as  to  deprive  him  of  his  right  to 
commissions.  Springville  Mfg.  Co.  v.  Lin- 
coln, 16  Daly  (N.  Y.)  318,  11  N.  Y.  Suppl. 
75. 

63.  Dalton  v.  Goddard,  104  Mass.  497. 

64.  Talcott  V.  Chew,  27  Fed.  273,  holding 
that  ordinarily  a  factor  who  takes  commis- 
sions from  his  principal,  who  employs  him  to 
sell,  would  violate  his  contract  should  he  also 
take  commissions  from  the  person  to  whom  he 
sells ;  but,  when  it  is  clearly  understood  by 
all  the  parties  that  one  who  is  paid  commis- 
sions to  sell  cotton  is  also  to  charge  com- 
missions from  the  buyer,  the  transaction  is 
not  illegal,  and  this  is  especially  true  where 
he  advances  all  the  money  to  conduct  the 
business  himself,  and  looks  to  the  sales  for 
his  reimbursement. 

65.  Sawyer  v.  Lorillard,  48  Ala.  332 ;  How- 
ard V.  Behn,  27  Ga.  174;  Brown  v.  Clayton, 
12  Ga.  564;  Kelley  v.  Maguire,  99  111.  App. 
317. 

An  implied  promise  arises  upon  a  request 
on  a  consignee  to  make  an  advance  on  goods 
and  binds  the  promisor  to  make  good  any 
deficiency  if  the  goods  are  insufficient  to  pay 
for  the  advance.  Hart  v.  Otis,  41  111.  App. 
431. 

66.  See  cases  cited  infra,  this  note. 
Contract    ratified   see    Groos    v.    Brewster, 

(Tex.  Civ.  App.  1903)   78  S.  W.  359. 

Shipwreck  contract  implied  see  Buchanon 
*.  Switzer,  14  La.  Ann.  501. 

Contract  rescinded  through  failure  of  fac- 
tor to  remit  see  Curtis  v.  Gibney,  59  Md.  131. 
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to  payments  actually  made  on  account  of  the  goods  for  freight/'  storage,^'  drayage, 
labor,  weigliiag,^'  insurance,™  and  customs  duties ; ''  and  to  losses  incurred  or 
rebates  paid  on  account  of  unsound  or  improperly  packed  goods,''  as  well  as  to 
other  necessary  and  usual  expenses  incidental  to  the  marketing  of  the  goods'' 
or  to  the  general  conduct  of  the  agency.'*  But  this  does  not  ordinarily  include 
legal  expenses  not  expressly  contracted  for'^  or  improper  inducements  to  the 
purchaser's  agent.'* 

(ii)  For  Advances.     The  principal  is  in  like  manner  liable  for  advances  to 
him  by  the  factor  on  the  faith  of  the  goods  made  by  the  factor's  payment  of  the 


67.  Paul  V.  Bireh,  2  Atk.  621,  26  Eng.  Re- 
print 771. 

Demuirage  refunded  see  Everingham  v. 
Halsey,  lOS  Iowa  709,  78  N.  W.  220. 

68.  Brander  v.  Lum,  11  La.  Ann.  217;  Hig- 
gins  V.  Grindrod,  16  Phila.  (Fa.)  200;  Sims 
V.  Miller,  37  S.  C.  402,  16  S.  E.  155,  34  Am. 
St.  Rep.  762. 

69.  Brander  v.  Lum,  11  La.  Ann.  217,  hold- 
ing that  expense  for  drayage,  labor,  storage, 
weighing,  etc.,  of  defendant's  cotton  cannot 
be  recovered  unless  actually  paid  by  the 
factor. 

70.  Peyton  v.  Heinekin,  131  U.  S.  appendix 
ci,  20  L.  ed.  679. 

71.  Higgins  t:  Grindrod,  16  Phila.  (Pa.) 
200. 

Duty  paid  after  accounts  settled. —  Where 
goods  are  shipped  to  a  consignee  in  a,  foreign 
country,  and  he  pays  the  then  customary 
duties,  makes  up  his  accounts  accordingly, 
and  transmits  them  to  consignor,  and  the  in- 
tendant  of  the  foreign  country  by  an  order 
dated  prior  to  the  arrival  of  the  goods  but 
not  made  public  until  some  time  after  di- 
rected vessels  entering  the  port  to  pay  an 
additional  duty,  and  the  consignee  was  com- 
pelled to  do  so  after  the  settlement  of  his 
accounts,  he  was  entitled  to  recover  the  same 
from  his  consignor.  Drake  v.  Hudson,  7 
Harr.  &  J.    (Md.)   399. 

72.  Bull  V.  Sigerson,  24  Mo.  53;  Groos  v. 
3rewsteT,  (Tex.  Civ.  App.  1903)  78  S.  W. 
359. 

Damaged  goods. —  The  consignor  of  flour 
which  reaches  the  consignee  in  an  unmarket- 
able condition  is  liable  for  the  difference  be- 
tween the  amount  realized  by  its  sale  and 
the  amount  of  drafts  previously  paid  by  the 
consignee  on  the  strength  of  the  shipment, 
which  he  received  as  the  commission  mer- 
chant of  the  consignor.  Blandford  v.  Wing 
Flour  Mill  Co.,  24  111.  App.  596. 

Unsound  goods  —  Resale. —  Under  a  local 
<rustom  to  allow  a  vendee  of  flour  to  rescind 
the  sale  and  return  the  flour  within  ten  days 
if  it  proves  unsound,  a  commission  merchant 
who  after  such  return  sells  it  as  unsound  at 
its  full  real  value,  without  laches  on  his 
part,  may  recover  from  his  consignor  the 
actual  loss  sustained  thereby.  Randall  v. 
Kehlor,  60  Me.  37,  11  Am.  Rep.  169. 

Resale,  in  violation  of  instructions,  of  goods 
-which  the  factor  has  been  compelled  to  take 
back  as  not  being  equal  to  the  sample,  with- 
out at  once  notifying  the  consignor  and  de- 
manding repayment,  forfeits  the  factor's  right 
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to  recover  the  loss  on  the  resale  at  a  price 
below  that  named  in  the  instructions.  Max- 
well V.  Audinwood,  15  Hun  (N.  Y.)   111. 

False  packing. —  When  a  factor  to  whom 
cotton  was  consigned,  after  it  has  been  sold 
and  the  account  between  him  and  the  con- 
signors settled  by  draft,  is  compelled  to  re- 
fund to  the  purchaser  on  account  of  the  false 
packing  of  some  of  the  cotton,  he  can  recover 
therefor  from  the  consignors,  if  reclama- 
tion be  made  according  to  the  custom  of  the 
business  and  within  such  reasonable  time  as 
would  enable  defendants  to  reclaim  from  the 
parties  from  whom  they  purchased.  Beach 
V.  Branch,  57  Ga.  362. 

Unmerchantable  goods  —  Waiver. —  In  an 
action  for  the  value  of  machines  delivered  tn 
defendant  as  a  factor  for  sale,  it  appeared 
that  many  of  the  machines  proved  unmer- 
chantable, resulting  in  the  loss  of  many  sales 
made  by  defendant;  that  subsequently  de- 
fendant consented,  at  plaintiff's  request,  to 
do  the  best  he  could  with  the  machines;  that 
thereupon  the  prices  were  reduced,  and  de- 
fendant endeavored  to  make  the  loss  to  both 
parties  as  little  as  possible,  agreeing  to  ac- 
count for  what  he  could  realize  out  of  the 
defective  machines.  It  was  held  that  this 
was  no  waiver  of  his  rights  for  the  injury 
already  caused  by  plaintiff's  failure  to  deliver 
salable  machines.  Wood  Mower;  etc.,  Co.  v. 
Thayer,  50  Hun  (N.  Y.)  516,  3  N.  Y.  Suppl. 
465. 

73.  Talcott  K.  Smith,  142  Mass.  542,  8 
N.  E.  413,  expenses  of  printing  cloths,  it  ap- 
pearing that  the  printing  had  been  done  under 
the  usage  of  commission  merchants. 

74.  Carter  ».  Cunningham,  7  Mete.  (Mass.) 
491,  the  expenses  of  remitting  the  proceeds, 
including  a  premium  on  exchange  incurred 
prudently  and  in  accordance  with  the  course 
of  mercantile  dealing. 

75.  Fidelity  Ins.,  etc.,  Safe-Deposit  Co.  v. 
Roanoke  Iron  Co.,  91  Fed.  19. 

Payment  for  compromising  a  suit  by  the 
government  is  not  chargeable  to  the  principal 
in  the  absence  of  any  evidence  of  authority 
from  plaintiff  to  defendant  to  make  the  com- 
promise on  joint  account.  Monnet  v.  Merz, 
61  N.  Y.  Super.  Ct.  120,  18  N.  Y.  Suppl.  780. 

76.  Waterman  v.  Bowler,  19  !N.  Y.  Suppl. 
491,  holding  that  a  contract  for  ^he  sale  of 
plaintiff's  horses  by  defendant  empowering 
the  latter  to  "  handle  the  team  ",  as  he  should 
"  see  fit "  did  not  render  plaintiff  liable  for 
p.  present  made  by  defendant  to  the  pur- 
chaser's coachman  to  effect  the  sale. 
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principal's  drafts  drawn  on  him"  or  indorsed  by  liim;'^  and  this  is  sometimes 
extended  to  acceptances  not  yet  paid''  and  to  money  paid  in  the  principal's 
behalf.™  A  settlement  in  full  between  a  factor  who  has  sold  goods  on -credit  and 
his  principal  in  the  absence  of  fraud  or  mistake  bars  any  claim  thereafter  for 
advances.^^ 

(hi)  Interest.  Tlie  factor  is  in  general  further  entitled  to  interest  on 
advances  made  by  him^^  over  and  above  his  proper  commissions  for  the 
advances,^  but  not  upon  his  own  charges  and  commissions.^*  If  a  factor  by 
breach  of  the  contract  of  agency  causes  loss  to  the  principal,  he  forfeits  his  right 
to  interest  on  his  advances.^ 


77.  Howard  v.  Behn,  27  6a.  174. 

Draft  of  third  person. —  Where  the  owner 
of  goods  consigned  them  for  sale  to  a  factor, 
and  advances  on  the  consignment  were  made 
by  C  to  the  consignor  on  an  undertaking  of 
the  latter  to  refund  any  excess  of  the  ad- 
vances over  the  net  sales  of  the  consignments, 
and  the  advances  were  made  by  draft  of  C 
upon  the  factor  and  were  paid  by  the  latter 
on  C's  agreement  to  refund  the  amounts  of 
any  overdraft,  and  the  net  sales  were  insuffi- 
cient to  cover  the  drafts,  the  factor,  if  he 
performed  his  duty  with  care  and  skill,  was 
entitled  to  be  reimbursed  to  the  amount  of 
the  advances,  either  against  the  consignor  or 
C.  Adams  v.  Capron,  21  Md.  186,  83  Am. 
Dec.  566. 

Forged  draft  paid  by  factor  see  Banks  and 
Banking,  5  Cyc.  544  note  31. 

Payment  of  purchaser's  note. —  Where  a 
principal  draws  on  his  factor  before  the  sale 
of  the  goods,  and  the  factor,  to  meet  the 
draft,  sells  the  goods  on  credit,  to  a  mer- 
chant in  good  standing  and  takes  the  note 
of  the  purchaser,  payable  to  himself,  which 
note  he  indorses  and  sells,  and  the  maker  be- 
comes insolvent,  and  the  factor  pays  the  note, 
he  can  recover  the  money  in  an  action  against 
the  principal.  Greely  v.  Bartlett,  1  Me.  172, 
10  Am.  Dec.  54. 

78.  Carson  v.  Alexander,  34  Miss.  528. 

79.  Turpin  v.  Reynolds,  14  La.  473. 
Advances  after  suit  commenced. —  A  factor 

made  advances  on  goods,  before  he  had  re- 
ceived the  proceeds  of  any  sales  thereof, 
brought  an  action  against  the  principal,  and 
attached  his  property,  to  secure  the  amount 
advanced,  and  afterward  made  further  ad- 
vances on  the  same  goods,  according  to  the 
original  consignment.  It  was  held  that  the 
factor  might  apply  the  proceeds  of  the  goods, 
as  they  were  received,  toward  the  discharge 
of  the  sums  advanced  after  the  action  was 
commenced.  TJpham  v.  Lefavour,  11  Mete. 
(Mass.)  174. 

80.  See  cases  cited  infra,  this  note. 
Advance   to    several  principals. —  Where   a 

general  advance  is  made  by  a  factor  on  a  gen- 
eral deposit  of  goods  owned  by  various  per- 
sons, it  must  be  borne  ratably  by  all.  New- 
bold  V.  Wright,  4  Kawle  (Pa.)  195. 

Advances  outside  of  the  contract. —  If  the 
principal  procures  and  has  the  benefit  of  the 
advances,  he  is  thereby  precluded  from  ob- 
ieeting  to  them  as  not  answering  the  agree- 
ment, whatever  may  have  been  the  form  in 


which  they  are  made.  Bradley  v.  Richard- 
son, 3  Fed.  Cas.  No.  1,786,  2  Blatchf.  343,  23 
V4.  720. 

Payment  of  principal's  debts. —  Payments 
made  by  a  factor  of  debts  due  by  his  principal 
are  considered  as  money  advanced  by  the 
factor,  and,  without  a  subrogation  to  the 
rights  of  the  creditor,  the  factor  cannot  claim 
any  privilege  arising  from  the  nature  of  the 
debts  thus  paid.  Shaw  v.  Knox,  12  La.  Ann. 
41. 

81.  Consequa  r.  Fanning,  3  Johns.  Ch. 
(N.  Y.)  587;  Jackson  v.  Bissonette,  24  Vt. 
611. 

Application  of  payments. —  While  a  factor 
making  advances  and  receiving  payments 
from  time  to  time  can  claim  only  the  balance 
as  an  existing  debt  and  payments  are  ap- 
plied by  him  to  the  debts  in  the  order  of 
time  in  which  they  accrue,  the  rule  is  not  in- 
flexible; and  if  a  dififerent  application  of 
payments  is  shown  or  is  to  be  inferred  from 
the  course  of  dealing  between  the  parties 
then  the  rule  does  not  apply.  Alabama  Gold 
L.  Ins.  Co.  V.  Sledge,  62  Ala.  566. 

82.  Walters  v.  McGirt,  8  Rich.  (S.  C.) 
287;  Sollee  v.  Meugy,  1  Bailey  (S.  C.)   620. 

An  advance  in  anticipation  of  produce  to  be 
forwarded  entitles  the  factor  to  interest  on 
such  advance.  Cheesborough  v.  Hunter,  1 
Hill  (S.  C.)  400. 

Interest  on  any  surplus  of  cash  paid  over 
cash  received  may  be  claimed,  if  the  factor 
pays  the  draft  of  the  planter,  drawn  on  him 
for  cotton  consigned  for  sale.  Howard  v. 
Behn,  27  Ga.  174. 

Interest  on  a  general  balance  against  the 
principal  for  advances  is  allowable.  Smetz  v. 
Kennedy,  Riley  (S.  C.)   218. 

Discount  of  principal's  paper. —  Although  a 
factor  is  entitled  to  a  discount  when  notes 
given  him  by  his  principal  are  really  dis- 
counted, yet  if  they  remain  in  the  hands  of 
the  merchant  and  he  advances  the  money 
he  is  not  entitled  to  such  discount.  Kahn  v. 
Becnel,  108  La.  296,  32  So.  444. 

A  del  credere  agent  is  not  entitled  to  inter- 
est for  advances,  since  he  is  by  his  contract 
bound  for  the  payment  of  the  price  of  the 
goods.     Wittkowski  v.  Harris.  64  Fed.  712. 

83.  Mills  V.  Johnston,  23  Tex.  308. 

84.  Kennedy  v.  Gibbs,  15  111.  406. 

85.  Porter  v.  Heath,  2  Tex.  App.  Civ.  Cas. 
§  124. 

Interest  allowed  until  breach  see  Willis  ■;;. 
Thaoker,  20  Tex.  Civ.  App.  233,  49  S.  W.  128. 
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b.  Forfeiture  of  Right  to  Be  Reimbursed.  Breach  of  his  contract  or  of  his 
principal's  orders  will  make  the  factor  responsible  for  the  resulting  damage,*^  and 
his  claim  for  reimbursement  may  also  be  forfeited  by  tort.*' 

3.  Security  of  Factor  —  a.  Joint  Liability  of  the  Fund  and  of  the  Prin- 
cipal Personally.  A  factor  in  the  absence  of  a  special  agreement  to  the  con- 
trary has  the  personal  security  of  his  principal  as  well  as  a  lien  on  the  goods  for 
his  advances,^  but  an  agent  under  a  del  credere  commission,  after  selling  the 
goods,  cannot  sue  his  principal  for  advances  covered  by  the  selling  price  which 
he  has  guaranteed.^'  Either  security  ^  may  be  waived,''  although  the  factor  is 
sometimes  required  to  exhaust  the  fund  in  his  hands  before  enforcing  the 
personal  liability  of  the  principal.'^ 

b.  Lien  ^  —  (i)  RiOHT  TO  and  Existence  of  in  Omnebal.  A  factor  has  a 
lien  on  the  goods  of  his  principal  in  his  hands  for  his  compensation  and  reim- 
bursement.'*     It   rests   upon  the   terms  of  the   contract   between  factor  and 


86.  Bell  V.  Palmer,  6  Cow.  (N.  Y.)  128. 
See  also  Hardeman  v.  Ford,  12  Ga.  205  (ship- 
ment to  another  port)  ;  Hott's  Estate,  4  Del. 
Co.  (Pa.)  363  (sale  below  agreed  price)  ; 
Porter  v.  Heath,  2  Tex.  App.  Civ.  Cas.  §  124 
( sale  without  order ) . 

Mistake. —  In  an  action  to  recover  the  dif- 
feTencc  between  the  prices  at  which  factors 
were  instructed  to  sell  and  the  lower  prices 
at  which  they  did  sell,  where  it  appears  that 
the  factors  acted  in  good  faith  and  under  a 
mistake  as  to  their  instructions,  they  are  en- 
titled, on  an  accounting  for  the  goods  so  sold 
at  the  prices  iixed  by  the  instructions,  to  an 
allowance  for  any  charges  and  advances  ex- 
isting in  their  favor.  Charley  v.  Watson, 
23  N.  Y.  Wkly.  Dig.  189. 

Subagent  —  Instructions. —  Where  a  factor 
who  undertakes  to  ship  and  sell  cotton  in  an- 
other market  by  an  agent  of  his  selection 
sells  it  for  a  sum  less  than  his  advances  and 
charges,  and  seeks  to  recover  the  deficit  from 
the  principal,  he  must  show  that  he  promptly 
and  faithfully  imparted  to  such  agent  the 
identical  injunctions  imposed  upon  him. 
Strong  V.  Stewart,  9  Heisk.   (Tenn.)   137. 

87.  Nugent  v.  Hickey,  2  La.  Ann.  358,  hold- 
ing that  where  the  crops  of  a  plantation  man- 
aged by  an  agent  are  sold  by  factors  who,  in- 
stead of  applying  the  proceeds  to  the  pay- 
ment of  their  advances  for  the  plantation,  ap- 
propriate them  to  a  private  debt  of  the  agent, 
they  have  no  claim  against  the  planter. 

Forfeiture  of  the  factor's  lien  see  infra, 
I,  E,  3,  b,  (VII). 

88.  Corlies  v.  Cumming,  6  Cow.  (N.  Y.) 
181;  Burrill  v.  Phillips,  4  Fed.  Cas.  No.  2,200, 
1  Gall.  360;  Peisoh  f.  Dickson,  19  Fed.  Cas. 
No.  10,&11,  1  Mason  9;  Graham  v.  Ackroyd, 
10  Hare  192,  17  Jur.  657,  22  L.  J.  Ch.  1046, 
1  Wkly.  Rep.  107,  44  Eng.  Ch.  186. 

Where  goods  are  lost  at  sea  and  the  insur- 
ance thereon  is  void  the  factor  who  made  ad- 
vances on  the  faith  of  the  bill  of  lading  and 
insurance  certificate  can  recover  from  his  con- 
signor.     Kufeke  v.  Kehlor,  19  Fed.  198. 

89.  Graham  v.  Ackroyd,  10  Hare  192,  17 
Jur.  657,  22  L.  J.  Ch.  1046,  1  Wkly.  Rep.  107, 
44  Eng.  Ch.  186.  See  also  Balderston  v.  Na- 
tional Rubber  Co.,  18  R.  I.  338,  27  Atl.  507, 
49  Am.  St.  Rep.  772. 

[I.  E,  2,  b] 


90.  Waiver  of  lien  see  also  infra,  I,  E,  3, 
b,   (VI). 

91.  Waiver  of  lien. —  Martin  v.  Pope,  6  Ala. 
532,  41  Am.  Deo.  66  (holding  that  a  factor 
may  renounce  his  lien  on  the  goods  without 
affecting  his  remedy  against  the  person)  ; 
Wilmerding  v.  Hart,  Lalor  (N.  Y.)  305;  Mer- 
tens  V.  Nottebohms,  4  Gratt.   (Va.)    163. 

Waiver  of  personal  claim. —  If  a  consignee 
agrees  that  for  advances  made  "  he  will  hold 
for  reimbursement  on  the  amount  and  net 
proceeds  of  said  goods,  which  are  only  con- 
sidered answerable  for  said  amount  ad- 
vanced," it  is  a  waiver  of  any  personal  claim 
against  the  owner  for  reimbursement.  Peisch 
V.  Dickson,  19  Fed.  Cas.  No.  10,911,  1 
Mason  9. 

Taking  a  purchaser's  note  to  the  factor's 
own  order  for  the  amount  of  the  commis- 
sions, storage,  and  for  a  balance  due  him  from 
the  consignor  on  a  past  account,  and  retain- 
ing the  same,  remitting  the  balance  to  the 
consignor,  bars  the  factor  from  recovering 
from  the  consignor,  although  the  maker  of 
the  note  becomes  insolvent  before  its  matu- 
rity. Indianapolis  Rolling  Mill  Co.  ■;;.  Addy, 
5  Ohio  Dec.  (Reprint)  588,  6  Am.  L.  Rec. 
764,  3  Cine.  L".  Bui.  293. 

92.  Denney  v.  Wheelwright,  60  Miss.  733; 
Gihon  V.  Stanton,  9  N.  Y.  476;  Corlies  v. 
Cumming,  6  Cow.    (N.  Y.)    181. 

Under  an  agreement  by  which  a  factor  was 
to  sell  under  a  del  credere  commission,  and 
which  also  bound  him  to  make  advances  to  a 
certain  per  cent  on  the  goods  consigned  him, 
he  cannot  resort  to  the  consignor  for  such 
advances  before  exhausting  the  property  in 
his  hands,  although  the  agreement  provides 
that  he  shall  have  interest  on  his  advances. 
Balderston  v.  National  Rubber  Co.,  18  R.  I. 
338,  27  Atl.  507,  49  Am.  St.  Rep.  772,  opin- 
ion by  Tillinghast,  J. 

Factor  must  elect. — ^  Where  goods  are  sold 
by  a  factor  after  making  advances  thereon, 
and  he  has  received  the  proceeds  from ,  the 
sale,  he  cannot,  while  retaining  the  fund,  sue 
the  consignor  for  the  advances.  Mortens  V. 
Nottebohms,  4  Gratt.   (Va.)    163. 

93.  See,  generally.  Liens. 

94.  Duguid  V.  Edwards,  50  Barb.  (N.  Y.) 
288. 
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principal,'^  and  therefore  does  not  exist  if  the  advances  were  made  upon  per- 
sonal credit  exclusiyely,'^  or  if  the  factor  acquired  the  property  in  bad  faith."  No 
express  agreement  for  a  lien  is  necessary.'^  A  principal  or  his  assignee  who 
demands  a  return  of  the  goods  must  first  satisfy  the  factor's  lien  thereon  for 
advances,  disbursements,  etc.^^  The  lien  is  a  personal  privilege  and  cannot  be 
transferred,  and  no  question  can  arise  upon  it  except  between  the  principal  and 
the  factor.! 

(ii)  Causes  Giving  Rise  to  Lien —  (a)  Services.  The  factor's  commissions 
or  other  compensations  are  secured  by  the  lien.*' 

(b)  Expenses  and  Advances.  The  lien  secures  his  advances  made  on  the 
faith  of  the  consignment  ^  and  all  disbursements  made  to  preserve  and  protect 


A  factor  has  a  special  property  only,  and, 
subject  to  the  lien  for  factorage  charges,  the 
owner  may  dispose  of  the  goods  as  he  pleases, 
and  the  conveyance  will  carry  the  right.  The 
Packet,  18  Fed.  Cas.  No.  10,655,  3  Mason  334. 

A  subagent  employed  by  the  factor  to  sell 
the  goods  has  no  lien  as  against  the  principal. 
Phelps  V.  Sinclair,  2  N.  H.  554. 

A  factor  who  has  made  purchases  for  his 
principal  has  a  lien  for  all  advances,  for  bal- 
ances due,  or  for  liabilities  incurred  in  course 
of  business.  Matthews  v.  Menedger,  16  Fed. 
Cas.  No.  9,289,  2  McLean  145. 

95.  Winter  v.  Coit,  7  N.  Y.  288,  57  Am. 
Dec.  522.  Compare  Byrd  v.  Johnson,  38  Ga. 
113,  where  under  a  Georgia  statute  a  lien  cre- 
ated by  parol  is  good  against  the  maker  of  it 
and  his  agents  and  purchasers  with  notice. 

Advances  or  engagements  not  contemplated 
by  the  principal  give  the  factor  making  them 
no  privilege  under  La.  Civ.  Code,  art.  3214. 
Smith  V.  McCall,  14  La.  7. 

96.  Wilmerding  v.  Hart,  Lalor  (N.  Y.) 
305. 

97.  People's  Bank  v.  Frick  Co.,  13  Okla. 
179,  73  Pac.  949. 

98.  Haebler  v.  Luttgen,  61  Minn.  315,  63 
N.  W.  720. 

An  agreement  to  accept  hills  drawn  upon 
him  by  the  consignor  for  the  amount  of  the 
goods  on  hand  gives  the  factor  a  lien  on  the 
goods  to  the  amount  of  acceptances  outstand- 
ing.    Nagle  V.  McFeeters,  97  N.  Y.  196. 

Instructions  to  apply  the  proceeds  of  a  con- 
signment to  a  hill  give  the  factor  who  pays 
it  before  selling  the  property  a  privilege  for 
his  reimbursement,  under  La.  Civ.  Code, 
art.  3214.  Cutters  v.  Baker,  2  La.  Ann. 
572. 

99.  Lehmann  v.  Schmidt,  (Cal.  1889)  22 
Pac.  973,  (1890)  24  Pac.  120,  87  Cal.  15,  25 
Pac.  161. 

1.  Holly  V.  Huggeford,  8  Pick.  (Mass.)  73, 
19  Am.  Dec.  303;  Jones  v.  Sinclair,  2  N.  H. 
319,  9  Am.  Dec.  75.  See  also  Ames  v.  Palmer, 
42  Me.  197,  60  Am.  Dec.  271;  Barnes  Safe, 
etc.,  Co.  V.  Bloch  Bros.  Tobacco  Co.,  38  W.  Va. 
158,  18  S.  W.  482,  45  Am.  St.  Rep.  846,  22 
L.  R.  A.  850;  McCombie  v.  Da  vies,  7  East  5, 
3  Smith  K.  B.  3,  8  Rev.  Rep.  534;  Daubigny 
V.  Duval,  5  T.  R.  604. 

The  factor's  assignee  for  the  benefit  of  the 
creditors  is  entitled  to  retain  possession  of  a 
consignment  to  his  assignors  until  all  the  out- 
standing notes  given  by  him  as  advancements 


and  negotiated  by  the  assignors  are  paid. 
Cameron  v.  Crouse,  11  N.  Y.  App.  Div.  391, 
,42  N.  Y.  Suppl.  58. 

3.  Alabama. —  Martin  v.  Pope,  6  Ala.  532, 
41  Am.  Dec.  66. 

Georgia. — ^  Brown  v.  Clayton,  12  Ga.  564. 

Illinois. — Winne  v.  Hammond,  37  111.  99. 

Pennsylvania. — Smedley  v.  Williams,  1  Pars. 
Eq.  Cas.  359.  See  also  Watson  v.  Beatty,  10 
Pa.  Cas.  108,  13  Atl.  521. 

United  States. — Wolf  v.  Smythe,  30  Fed. 
Cas.  No.  17,928,  7  Biss.  365. 

See  23  Cent.  Dig.  tit.  "Factors,"  §  65 
et  seq. 

An  intermeddler  who  sells  the  personal 
property  of  another  on  credit  and  takes  notes 
for  the  purchase-price  in  his  own  name,  and 
also  a  mortgage  on  the  property  securing  said 
notes,  acquires  no  lien  on  the  property,  and 
can  confer  none  by  assignment  of  the  notes 
and  mortgage  to  one  who  has  notice  of  the 
facts.  People's  Bank  v.  Frick  Co.,  13  Okla. 
179,  73  Pac.  949. 

3.  Alabama. —  Barnett  v.  Warren,  82  Ala. 
557,  2  So.  457;  Sawyer  v.  Lorillard,  48  Ala. 
332 ;  Martin  v.  Pope,  6  Ala.  532,  41  Am.  Dec. 
66. 

Georgia. — -Heard  v.  Russell,  59  Ga.  25. 

Louisiana. —  Bowker  v.  Connqlly,  17  La. 
Ann.  12,  under  Civ.  Code,  art.  3214. 

MoAne. —  Gragg  v.  Brown,  44  Me.  157. 

New  York. — -Dows  v.  Greene,  32  Barb.  490 
[affirmed  in  24  N.  Y.  638]. 

Ohio. —  Landis  v.  Gooeh,  1  Disn.  176,  12 
Ohio  Dec.   (Reprint)  559. 

Pennsylvania. — Smedley  v.  Williams,  1  Pars. 
-  Eq.  Cas.  359;  Higgins  v.  Grindrod,  16  Phila. 
200. 

South  Carolina. —  Frost  v.  Weathersbee,  23 
S.  C.  354. 

Tennessee. —  Owen  v.  Iglanor,  4  Coldw.  15. 

United  States. —  De  Wolf  v.  Howland,  7 
Fed.  Cas.  No.  3,852,  2  Paine  356.  See  also 
Villialonga  v.  U.  S.,  8  Ct.  CI.  452,  where  it 
was  said  that  there  is  no  difference  in  prin- 
ciple between  the  case  of  an  administrator 
and  of  a  factor  in  possession  with  a  lien 
upon  the  property  for  the  advances  made. 
The  factor  is  entitled  to  hold  the  property. 
He  may  sell  it  to  repay  his  advances,  or 
maintain  an  action  of  trover  or  replevin  to 
the  exclusion  of  any  action  by  his  principal, 
and  on  recovering  its  value  he  becomes  a 
trustee  of  the  original  owner  to  the  extent  of 
his  residuary  interest. 

[I,  E,  3,  b,  (II).  (b)] 
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the  property,*  including  payments  for  customs  duties,'  freight,*  insurance,^ 
salvage,^  storage  in  the  factor's  warehouse,'  and  interest  on  advances  made  by 
him.'" 

(c)  General  Balance.  In  addition  to  the  factor's  commission,  expenses,  and 
advances  on  account  of  specific  consignments,  his  lien  protects  his  general  balance 
against  his  principal  growing  out  of  similar  dealings,"  including  therein  the 
factor's  liabilities  incurred  in  the  exercise  of  his  agency.*^  It  follows  that  when 
the  general  balance  is  against  the  factor  he  has  no' lien  for  commissions  and  dis- 


A  factor's  acceptance  of  a  draft  on  the 
faith  of  a  consignment  is  an  advance  on  it, 
giving  the  same  privilege  under  La.  Civ.  Code, 
art.  3214,  as  an  advance  in  money,  and  ordi- 
nary creditors  cannot  take  the  property  from 
him  without  paying  such  advance.  Lambeth 
V.  Turnbull,  5  Rob.  (La.)  264,  39  Am.  Dec. 
536;  Powell  r.  Aiken,  18  La.  321;  Turpin  v. 
Reynolds,  14  La.  473. 

Bad  faith  in  making  acceptances  and  the 
fact  that  the  consignee  is  not  bound  to  pay 
them  must  be  shown  by  the  consignee's  cred- 
itor to  defeat  the  consignee's  privilege  under 
La.  Civ.  Code,  art.  3214,  on  property  in  his 
hands  for  acceptances  made  on  the  faith  of  a 
consignment.  Lambeth  v.  Turnbull,  5  Rob. 
(La.)  264,  39  Am.  Dee.  536. 

An  agent  under  a  del  credere  commission 
has  a  lien  for  all  commissions  and  advances 
to  his  principal.  New  York  City  Fourth  Nat. 
Bank  v.  American  Mills  Co.,  29  Fed.  611,  30 
Fed.  420  iaffirmed  on  other  grounds  in  137 
U.  S.  234,  11  S.  Ct.  52,  34  L.  ed.  655]. 

4.  Sawyer  v.  Lorillard,  48  Ala.  332;  Brown 
V.  Clayton,  12  Ga.  564. 

Expenses  of  converting  a  security  into 
money  are  first  to  be  deducted  from  the  gross 
proceeds,  and  it  is  the  balance  only  which  is 
applicable  to  the  discharge  of  the  debt;  and 
this  is  especially  true  when  the  creditor  is  a 
factor  of  the  goods,  for  he  has  a  lien  for  all 
these  charges  which  cannot  be  divested  with- 
out his  consent.  Sheldon  f.  Raveret,  49  Barb. 
(N.  Y.)   203. 

5.  Higgins  v.  Grindrod,  16  Phila.  (Pa.) 
200. 

6.  Buchanan  v.  Suitzer,  14  La.  Ann.  495 
(under  La.  Civ.  Code,  art.  3214,  as  amended 
by  St.  [1841] )  ;  Paul  v.  Birch,  2  Atk.  621,  26 
Eng.  Reprint  771. 

7.  Wolf  V.  Smythe,  30  Fed.  Cas.  No.  17,928, 
7  Biss.  365. 

8.  Buchanan  v.  Suitzer,  14  La.  Ann.  495, 
holding  that  salvage  paid  on  the  reshipment 
of  goods  after  shipwreck  are  proper  charges 
under  La.  Civ.  Code,  art.  3214,  as  amended 
by  St.   ( 1841 ) . 

9.  Higgins  v.  Grindrod,  16  Phila.  (Pa.) 
200. 

10.  Heins  v.  Peine,  6  Rob.    (N.  Y.)   420. 

11.  Alaiamia. — ^  Schiffer  v.  Feagin,  51  Ala. 
335 ;  Martin  v.  Pope,  6  Ala.  532,  41  Am.  Dec. 
66. 

Illinois. — Winne  v.  Hammond,  37  111.  99. 

Indiana. —  Johnson  v.  Clark,  20  Ind.  App. 
247,  50  N.  E.  762. 

Louisiana. —  Cator  v.  Merrill,  16  La.  Ann. 
137.      Before    the    act    of    1841    was    passed 

[I,  E,  3,  b,  (II).  (b)] 


there  was  no  lien  for  a  general  balance  under 
Civ.  Code,  art.  3214.  Gray  f.  Bledsoe,  13  La. 
489;  Collins  v.  Austin,  3  La.  301.  See  Good 
hue  V.  McClarty,  3  La.  Ann.  447.  But  see 
Price  V.  Bradford,  4  La.  35,  holding  that 
where  a  consignee  is  advised  of  successive 
shipments  for  each  of  which  a  draft  is  drawn 
on  him,  the  balance  of  the  first  shipment 
in  his  hands  will  secure  the  second  draft 
in  preference  to  an  attaching  creditor.  Be- 
fore the  promulgation  of  the  Code  (1S24),  it 
was  held  that  a  factor  has  a  lien  on  the  prin- 
cipal's goods  for  the  general  balance  of  his 
account.  Patterson  v.  McGahey,  8  Mart.  486, 
13  Am.  Dec.  298. 

Massachusetts. —  Baker  v.  Fuller,  21  Pick. 
318. 

Missouri. —  Parker  v.  Thompson,  120  Mo. 
12,  25  S.  W.  346. 

New  York. —  Whitman  v.  Horton,  46  N.  Y. 
Super.  Ct.  531 ;  Chapman  v.  Kent,  3  Duer 
224;  Myer  v.  Jacobs,  1  Daly  32;  Brooks  v. 
Bryce,  21  Wend.  14,  holding  that  a  factor 
in  actual  possession  of  two  parcels  of  goods, 
obtained  under  distinct  orders,  for  both  of 
which  he  is  in  advance,  although  paid  for  one 
of  the  parcels,  has  a  lien  on  both. 

Ohio. —  Jordan  v.  James,  5  Ohio  88;  Grieff 
V.  Cowguill,  2  Disn.  58. 

Pennsylvania. — Wagenblast  v.  McKean,  2 
Grant  393. 

United  States. —  McCobb  v.  Lindsay,  15 
Fed.  Cas.  No.  8,704,  2  Cranch  C.  C.  199. 

England. —  Kruger  v.  Wilcox,  Ambl.  252, 
27  Eng.  Reprint  168,  Dick.  269,  21  Eng.  Re- 
print 272,  1  Ken.  K.  B.  32. 

See  23  Cent.  Dig.  tit.  "  Factors,"  §  66. 

12.  Knapp  v.  Alvord,  10  Paige  (N.  Y.) 
205,  40  Am.  Dec.  241. 

Unpaid  drafts  drawn  and  accepted  in  the 
course  of  the  agency  are  within  the  protec- 
tion of  the  lien.  Parker  f.  Thompson,  120 
Mo.  12,  25  S.  W.  346,  the  opinion  of  the  court 
being  delivered  by  Black,  J. 

Unpaid  notes  given  by  the  factor  and  ne- 
gotiated by  the  consignor  give  the  right  of 
retention  of  possession  of  the  goods.  Cam- 
eron V.  Crouse,  11  N.  Y.  App.  Div.  391,  42 
N.  Y.  Suppl.  58. 

Factors  who  make  divers  purchases  for 
their  principal  have  no  lien  on  goods  thus 
purchased  for  damages  arising  from  the  prin- 
cipal's refusal  to  receive  other  goods  pur- 
chased by  them,  which  on  such  refusal  their 
own  vendor  had  retained  and  resold,  leaving 
a  claim  for  damages  against  them.  Beakley 
V.  Rainier,  (Tex.  Civ.  App.  1903)  78  S.  W. 
702,  703. 
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bursements  in  respect  to  any  specific  consignment."  And  under  no  circumstances 
can  the  lien  for  a  general  balance  exist  in  opposition  to  the  terms  of  a  special 
contract  under  which  the  goods  are  received  ; "  nor  can  there  be  a  lien  for  a 
general  balance  where  the  relation  of  principal  and  factor  does  not  exist/'  as 
where  there  was  a  single  transaction  between  the  parties.'*  After  the  principal's 
death,  the  factor's  lien  for  a  general  balance  then  accrued  does  not  attach  to 
property  coming  into  the  factor's  possession  thereafter  by  order  of  the  principal's 
representative.^''  The  doctrine  of  a  factor's  lien  for  a  general  balance  of  account 
never  went  so  far  as  to  embrace  the  price  of  goods  sold  by  a  factor  to  his  prin- 
cipal, the  transaction  not  being  connected  with  the  general  purposes  of  their 
relations  of  principal  and  agent.'* 

(hi)  Facts Negessart to  Existence — (a)  PrincijaaVs  Ownership  or  Title. 
As  the  lien  is  derived  from  the  contract,  it  cannot  exist  unless  the  consignor  is 
the  lawful  owner  of  the  goods,  especially  if  the  factor  has  notice  of  any  defect 
in  the  title,''  and  if  the  principal,  after  shipping  the  goods,  parts  with  the  title 


13.  Enoch  V.  Wehrkamp,  3  Bosw.  (N.  Y.) 
398,  holding  that  a,  factor  who  is  indebted  to 
his  principal  for  moneys  received  on  sales  of 
goods  has  no  lien  upon  goods  subsequently 
consigned  for  expenses  paid  on  account  there- 
of, unless  such  expenses  exceed  the  amount 
of  such  indebtedness. 

In  Louisiana,  although  Civ.  Code,  art.  3214, 
gave  no  lien  for  a  general  balance  before  its 
amendment  in  1841  (supra,  note  11),  it  was 
held  that  a  consignee  having  mutual  accounts 
with  the  consignor  could  claim  no  lien  with- 
out showing  a  balance  in  his  favor.  So, 
without  such  showing  he  could  claim  no  priv- 
ilege for  expenses  on  property  consigned, 
there  being  between  him  and  the  consignor 
an  unliquidated  account.  Russell  v.  Gale, 
4  La.  182 ;  Russell  v.  Buckles,  2  La.  417. 

14.  Schiffer  v.  Peagin,  51  Ala.  335;  Da- 
venport Nat.  Bank  v.  Homeyer,  45  Mo.  145, 
10  Am.  Dec.  363;  Walker  v.  Birch,  6  T.  R. 
258.  See  Cowell  v.  Simpson,  16  Ves.  Jr.  275, 
280,  10  Rev.  Rep.  181,  33  Eng.  Reprint  989. 

Where  goods  are  consigned  for  a  special 
purpose,  the  question  whether  the  factor  has 
or  has  not  a  lien  for  a  general  balance  due 
him  on  his  account  depends  upon  the  fact 
whether  he  did  or  did  not  receive  notice  of 
this  special  purpose.  Archer  v.  McMeehan, 
21  Mo.  43. 

Accepting  a  consignment  with  instructions 
as  to  payment  of  the  proceeds  defeats  the 
factor's  lien  for  a  general  balance  under  La. 
Civ.  Code,  art.  3214,  as  amended  by  the  act 
of  1841.  Goodhill  v.  MeClarty,  3  La.  Ann. 
447.     See  also  Walker  v.  Birch,  6  T.  R.  258. 

Written  notice  of  intention  to  draw  on  the 
factor,  given  by  the  consignor  when  the  goods 
were  shipped,  does  not  impair  the  factor's 
privilege  under  the  Louisiana  act  of  1841, 
amending  Civ.  Code,  art.  3214,  as  against  an 
attaching  creditor  of  the  consignor,  to  secure 
himself  for  any  balance  due  him.  Buddecke 
V.  Spence,  23  La.  Ann.  367. 

After  refusing  to  accept  a  draft,  with  bill 
of  lading  attached,  drawn  against  the  con- 
signment and  discounted  on  the  faith  thereof, 
the  factor  was  not  at  liberty  to  appropriate 
the  property  or  its  proceeds  to  his  own  use 
on  account  of  advances  made  on  prior  ship- 


ments.   Davenport  Nat.  Bank  v.' Homeyer,  45 
Mo.  145,  10  Am.  Dec.  363. 

Joint  ownership  of  goods  consigned  by  one 
of  the  owners  to  a  factor  who  has  knowledge 
thereof,  with  instructions  to  put  to  the  other 
owner's  credit  his  fourth  part  when  sold,  pre- 
cludes any  lien  on  such  part  for  a  balance 
against  the  consignor.  Branch  v.  Du  Bose, 
55  Ga.  21. 

15.  McKean  v.  Wagenblast,  2  Grant  (Pa.) 
462,  where  a  person  claiming  liens  was  al- 
lowed a  special  one  contracted  for  but  where 
a  lien  for  a  general  balance  was  denied. 

16.  De  Wolf  V.  Howland,  7  Fed.  Cas.  No. 
3,852,  2  Paine  356. 

17.  Wylly  V.  King,  Ga.  Dee.  7,  Pt.  II. 

18.  See  Thacher  v.  Hannahs,  4  Rob.  (N.  Y.) 
407. 

19.  California. —  D.  0.  Mills,  etc.,  Nat. 
Bank  v.  Porter,  73  Cal.  430,  11  Pao.  693,  15 
Pac.  53. 

Illinois. —  Darlington  v.  Chamberlain,  120 
111.  585,  12  N.  E.  78. 

Louisiana. —  Hyams  v.  Smith,  6  La.  Ann. 
362. 

New  York. —  Buckley  v.  Packard,  20  Johns. 
421.  See  Cooper  v.  Hong  Kong,  etc..  Bank- 
ing Corp.,  107  N.  Y.  282,  14  N.  W.  277  ire- 
versing  13  Daly  183]. 

South  Carolina. —  Slater  v.  Gaillard,  1 
Treadw.  248. 

England. —  Hammonds  v.  Barclay,  2  East 
227. 

See  23  Cent.  Dig.  tit.  "Factors,"  §  65 
et   seq. 

Death  of  principal. —  Under  Ky.  Gen.  St. 
c.  39,  art.  2,  §  33,  providing  that  the  estate 
of  an  insolvent,  after  satisfying  certain  ex- 
penses and  prior  liens,  shall  be  distributed 
pro  rata  among  all  his  creditors,  where  an 
administrator  of  an  insolvent  ships  to  cer- 
tain commission  merchants  tobacco  purchased 
with  money  advanced  by  them  under  an 
agreement  between  them  and  deceased  that 
such  tobacco  should  be  shipped  to  and  sold 
by  them,  and  that  they  should  retain  their 
advancements  and  commission  and  have  a 
lien  for  the  same  on  such  tobacco,  such  ship- 
ment does  not  perfect  the  lien  of  the  commis- 
sion merchants,  and  the  proceeds  of  the  sale 
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before  tlie  factor  gets  possession  no  lien  arises.^  But  the  principal's  fraud  in 
obtaining  title  does  not  affect  a  factor  who  has  no  notice  thereof,  and  in  such 
case  the  lien  attaches  as  if  the  title  were  unquestioned.^* 

(b)  Possession  hy  Factor^  —  (1)  Necessity  of.  Possession,  actual  or  con- 
structive, is  an  essential  element  in  the  factor's  lien.^  Necessarily  then  it  can- 
not be  acquired  before  the  goods  come  into  his  possession,**  or  be  retained  after  his 


of  such  tobacco  should  be  distributed  pro  rata 
among  all  the  creditors  of  deceased.  Cook  v. 
Brannin,  87  Ky.  101,  7  S.  W.  877,  9  Ky.  L. 
Eep.  955. 

Notice  —  Shipping  receipt. —  A  planter  con- 
signed cotton  to  a  factor,  taking  from  the 
railroad  company  both  an  original  and  a  du- 
plicate receipt,  naming  him  as  the  consignor 
and  the  factor  as  consignee.  He  indorsed 
both  receipts  in  blank,  forwarded  the  original 
by  mail  to  the  factor  without  any  accom- 
panying letter,  and  deposited  the  duplicate 
in  the  hands  of  his  own  banker,  without  any 
authority  to  him  to  sell  or  part  with  it. 
The  banier,  without  the  consignor's  knowl- 
edge or  consent,  indorsed  and  sent  the  dupli- 
cate to  the  factor,  assuming  to  control  the 
cotton  as  his  own,  advising  him  relative  to 
the  shipment,  etc.  Under  these  circumstances 
the  factor  paid  the  banker's  drafts  to  an 
amount  exceeding  the  value  of  the  cotton, 
believing  it  to  be  the  property  of  the  banker, 
and  having  received  no  instructions  whatever 
from  the  consignor.  The  banker  became  in- 
solvent. It  was  held  that  the  factor  obtained 
no  lien  on  the  cotton  for  his  advances.  Tison 
V.  Howard,  57  Ga.  410.  See  also  Solly  v. 
Kathbone,  2  M.  &  S.  298. 

Evidence  of  title  —  Measurer's  return. —  A 
contracted  to  deliver  to  B  two  canal-boat 
loads  of  grain.  The  contract  was  entire  in 
form,  but  after  A  had  delivered  one  load  he 
asked  B  for  his  check  in  payment  for  the 
same,  having  previously  sent  to  B  the  meas- 
urer's return.  B  asked  a  few  days'  delay,  in 
which  A  acquiesced,  allowing  B  to  retain  the 
measurer's  return.  On  the  strength  of  this 
return  (which,  according  to  the  practice  then 
prevailing,  entitled  the  holder  to  a  bill  of 
lading  from  the  master  of  the  vessel  on  board 
of  which  the  grain  was  delivered)  B  ob- 
tained from  C,  a  commission  merchant,  an 
advance  of  five  thousand  dollars.  The  next 
day  B  failed.  It  was  held  that  C  was  en- 
titled to  retain  the  wheat  as  security  for  the 
monev  advanced  by  him.  Winne  v.  McDonald, 
39  N.  Y.  239. 

20.  Swilley  v.  Lyon,  18  Ala.  552 ;  Mauldin 
V.  Armistead,  14  Ala.  702;  Euhl  v.  Corner, 
63  Md.  179;  Grove  v.  Brien,  8  How.  (U.  S.) 
429,  12  L.  ed.  1142;  Eyberg  v.  Snell,  22  Fed. 
Cas.  No.  12,190,  2  Wash.  403. 

Capture  at  sea  while  the  goods  are  in  tran- 
sit to  the  factor  extinguishes  his  lien  as 
against  the  captors.  The  Frances,  8  Cranch 
(U.  S.)   418,  3  L.  ed.  609. 

21.  Hofifman  v.  Noble,  6  Mete.  (Mass.)  68, 
39  Am.  Dec.  711  (holding  that  if  one  obtains 
goods  by  fraudulent  representations,  and  con- 
signs them  to  a  third  party  for  sale,  and 
he  advances  money  thereon  before  the   first 
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seller  interposes,  the  consignee  will  hold  the 
goods  against  the  first  seller)  ;  Williams  f. 
Tilt,  36  N.  Y.  319;  Bates  v.  Cunningham,  12 
Hun  (N.  Y.)  21;  Dows  v.  Greene,  32  Barb. 
(N.  Y.)  490. 

22.  An  equitable  lien  does  not  arise  where 
parties  attempt  by  an  agreement  to  give  one 
a  factor's  lien  on  property  of  the  other,  be- 
cause possession  of  the  property  remained  in 
the  debtor,  although  the  agreement  was  made 
in  good  faith.  Ryttenberg  v.  Schefer,  131 
Fed.  313. 

23.  Georgia. —  Kollock  v.  Jackson,  5  Ga. 
153. 

Illinois. —  Warren  v.  Columbus  First  Nat. 
Bank,  149  111.  9,  38  N.  E.  122,  25  L.  E.  A. 
746  {reversing  50  111.  App.  193]. 

Massachusetts. —  Farnum  v.  Boutelle,  13 
Mete.   159. 

New  Jersey. —  Elwell  v.  Coon,  (Ch.  1900) 
46  Atl.  580. 

Tennessee. —  Woodruff  v.  Nashville,  etc.,  E. 
Co.,  2  Head  87,  holding  that  if  the  goods 
consigned  to  the  factor  are  in  transitu,  or  if 
the  factor  has  only  a  right  of  possession,  the 
lien  does  not  attach. 

Texas. —  Frost  v.  Deutsch,  (Sup.  1890)  13 
S.  W.  981. 

FermoMt.— Elliot  v.  Bradley,  23  Vt.  217. 

England. —  Dixon  v.  Stans'feld,  10  C.  B. 
398,  70  E.  C.  L.  398. 

See  23  Cent.  Dig.  tit.  "  Factors,"  §  67. 

But  in  Mobile  a  factor  who  sells  cotton  for 
cash  has  a  lien  (under  Ala.  Eev.  Code, 
§§  1164,  1167)  for  the  payment  of  the  pur- 
chase-money, which  continues  for  fifteen  days 
from  the  time  he  gives  a  "  final  order "  for 
delivery  to  the  purchaser  and  is  superior  to 
the  title  of  a  subpurchaser  who  buys  it  be- 
fore the  expiration  of  the  fifteen  days.  Beyer 
V.  Bush,  50  Ala.  19. 

24.  Hamilton  v.  Campbell,  9  La.  Ann.  531 
(a  case  arising  under  La.  Civ.  Code,  art. 
3214)  ;  Bruce  v.  Andrews,  36  Mo.  593;  Win- 
ter V.  Coit,  7  N.  Y.  288,  57  Am.  Dec.  522; 
Oliver  v.  Moore,  12  Heisk.   (Tenn.)  482. 

A  change  of  destination  while  in  transitu 
bars  a  lien  by  the  first  consignee  for  any 
general  balance  against  the  consignor  if  he 
does  not  obtain  possession  before  the  car- 
rier has  received  notice  of  the  change.  Stra- 
horn  V.  Union  Stock  Yards,  etc.,  Co.,  43  111. 
424,  92  Am.  Dec.  142. 

Although  the  advance  be  not  simultaneous 
with  the  possession,  the  privilege,  if  made  on 
the  promise  of  a  consignment,  attaches  as 
soon  as  possession  is  acquired  under  La.  Civ. 
Code,  art.  3214,  in  pursuance  of  the  antece- 
dent promise,  and  is  effective  where  adverse 
rights  are  not  in  the  meantime  acquired. 
Campbell  v.  Penn,  7  La.  Ann.  371. 
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possession  has  ceased,^  and  such  possession  must  be  lawful  and  not  obtained  by 
bad  faith.2« 

(2)  "What  Constitutes.  What  constitutes  possession  within  the  meaning  of 
this  rule  depends  on  the  circumstances  of  the  case.  In  general  the  property  must 
be  so  appropriated  to  the  factor  as  to  be  under  his  control.^'  The  mere  acceptance 
by  the  factor  of  bills  drawn  against  the  goods  gives  no  lien  in  the  absence  of 
other  evidence  of  actual  or  constructive  possession.^  A  mere  agreement  to  ship 
goods  in  satisfaction  of  antecedent  advances  will  not  in  general  give  the  factor  a 
lien  upon  them  until  they  come  into  his  actual  possession;  but  if  there  is  a 
specific  pledge  or  appropriation  of  ascertained  goods  with  the  intention  that  they 
shall  be  a  security  for  the  advances,  and  they  are  deposited  with  a  common  car- 
rier and  the  consignee  notified,  the  latter  has  constructive  possession  and  the  lien 
is  complete.^'     The  case  is  somewhat  strengthened  if  a  shipper's  receipt  or  bill 


25.  Ermeling  v.  Gibson  Canning  Co.,  105 
111.  App.  196  (holding  that  a  factor  cannot 
acquire  a  lien  upon  goods  or  other  proceeds 
by  making  advances  after  the  possession  of 
the  goods  has  passed  to  a  purchaser)  :  Mat- 
thews V.  Menedger,  16  Fed.  Cas.  No.  9,289,  2 
McLean  145  (holding  that  the  lien  which  a 
factor  has  for  advances  for  purchases  is  ex- 
tinguished if  the  property  is  voluntarily  de- 
livered unless  the  delivery  be  special  so  that 
the  factor  still  retains  the  control  of  the 
property,  in  which  case  the  lien  is  not 
relinquished.  See  also  infra,  1,  E,  3,  b, 
(vn). 

26.  Rochester  Bank  v.  Jones,  4  N.  Y.  497, 
55  Am.  Dec.  290. 

27.  Rosenbaum  v.  fiayes,  10  N.  D.  311,  86 
N.  W.  973,  under  N.  D.  Rev.  Codes  (1901), 
§  4836. 

Delivery  of  a  small  part  of  a  large  quantity 
of  iron  sold  by  factors,  where  the  buyers  were, 
by  a  settlement  with  the  principal,  released 
from  their  contract  as  to  the  remainder  of 
the  iron  by  paying  a  certain  bonus,  entitled 
the  factors,  as  against  an  assignee  of  the 
principal,  to  a  lien  for  their  commissions  on 
this  bonus  in  the  hands  of  the  purchaser,  al- 
though the  factors  were  never  in  actual  pos- 
session of  the  undelivered  iron.  Lafferty  v. 
Hall,  44  S.  W.  426,  19  Ky.  L.  Rep.  1777. 

Delivery  to  a  warehouseman  subject  to  the 
factor's  control  gives  the  factor  a  lien.  Kol- 
loek  V.  Jackson,  5  Ga.  153.  See  also  Pegram 
V.  Carson,  10  Bosw.  (N.  Y. )  505,  a  case  aris- 
ing under  the  New  York  Factors  Act. 

Placing  goods  upon  drays  of  an  agent  of 
factors  for  the  purpose  of  having  them  trans- 
ported to  their  warehouse  places  them  in 
their  possession  suflBciently  to  support  their 
lien.     Burrus  v.  Kyle,  56  Ga.  24. 

Transfer  on  the  books  of  a  cotton  press 
by  a  usage  in  New  Orleans  prevents  delivery 
to  any  but  the  transferee,  and  where  cotton  is 
so  transferred  it  is  a  symbolical  delivery,  so 
that  a  commission  merchant  to  whom  it  has 
been  transferred,  can  enforce  his  privilege 
against  it  for  advances.  Hamilton  v.  Camp- 
bell, 9  La.  Ann.  531. 

.  Where  a  factor  is  a  joint  occupant  with  his 
principal  of  certain  premises,  goods  there 
found  consigned  to  the  factor  and  accounts 
for  sales  thereof  are  in  his  possession  and 
subject  to  his  lien,  and  those  purchased  of 

[11] 


the  principal  and  accounts  for  sales  thereof 
are  free  of  the  lien,  although  all  accounts 
are  made  payable  to  the  factor  by  directions 
on  the  invoice  sent  to  purchasers  and  the 
factor  has  made  advances  on  all  the  goods. 
Ryttenberg  v.  Schefer,  131  Fed.  313.  Contra, 
see  diclmm  in  Woodruflf  v.  Na?hville,  etc.,  R. 
Co.,  2  Head  (Tenn.)  87. 

28.  Dodge  v.  Wilbur,  10  N.  Y.  579. 

A  lien  on  goods  in  transitu  does  not  arise 
from  a  consignee's  acceptance  of  oills  drawn 
upon  him  by  the  consignors  upon  the  under- 
standing that  goods  should  be  shipped  to 
him  to  be  sold  to  meet  the  bills,  he  not  hav- 
ing them  in  his  possession  either  construc- 
tively by  bill  of  lading  or  by  actual  delivery. 
Lewis  V.  Galena,  etc.,  R.  Co.,  40  111.  281. 

By  letter  of  advice. —  A  draft  on  a  commis- 
sion merchant  for  a  sum  "  as  an  advance  on 
ray  crop  of  cotton,"  without  advice  of  actual 
or  intended  shipment  at  any  particular  pe- 
riod, is  not  such  a  letter  of  advice  as,  under 
La.  Civ.  Code,  art.  3214,  gives  the  accepter 
a  privilege  over  a  creditor  v/ho  attaches  be- 
fore the  cotton  comes  into  his  hands.  Bald- 
win r.  Bracy,  1  La.  359.  See  also  Hyde  v. 
Smith,  12  La.  144. 

29.  A to&amo.— Desha  v.  Pope,  6  Ala.  690, 
41  Am.  Dec.  76. 

Georgia. —  Hardeman  v.  De  Vaughn,  i49  Ga. 
596.    See  also  Elliott  v.  Cox,  48  Ga.  39. 

Louisiana. —  Hyde  v.  Smith,  12  La.  144. 
See  also  Ouachita  Nat.  Bank  v.  Weis,  49  La. 
Ann.  573,  21  So.  857. 

'New  York. —  Bailev  v.  Hudson  River  R.  Co., 
49  N.  Y.  70;  Holbrook  v.  Wight,  24  Wend. 
169,  35  Am.  Dec.  607. 

Vermont. —  Davis  v.  Bradley,  28  Vt.  118, 
65  Am.  Dec.  226,  holding  that  a  consignment 
in  terms  to  a  factor  with  advances  on  the 
strength  of  that  consignment  gives  the  factor 
a  lien. 

United  States. —  Nesmith  v.  Dyeing,  etc., 
Co.,  18  Fed.  Cas.  No.  10,124,  1  Curt.  130. 

England. —  Anderson  v.  Clark,  2  Bing.  20, 
9  E.  C.  L.  463;  Bryan  v.  Nix,  1  H.  &  H.  480, 
8  L.  J.  Exch.  137,  4  M.  &  W.  775. 

See  23  Cent.  Dig.  tit.  "  Factors,''  §  67. 

The  contrary  rule  seems  to  prevail  in  some 
states.  Baker  v.  Fuller,  21  Pick.  (Mass.) 
318;  Booner  v.  Marsh,  10  Sm.  &  M.  (Miss.) 
376,  48  Am.  Dec.  754;  Clemson  V.  Davidson, 
5  Binn.    (Pa.)    392. 

[I,  E.  3,  13,  (iii\  (b),  (2)] 
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of  lading  is  assigned  to  the  consignee,**  but  even  this  is  sometimes  held  to  be 
inconclnsive.^' 

(iv)  Subject -Matter.  The  lien  is  available  against  the  goods,^  and  against 
the  proceeds  of  the  goods  in  the  factor's  hands,^  and,  it  has  been  held,  against  the 
debt  of  the  purchaser  for  goods  sold  on  credit,^  as  well  as  against  securities  in 
the  factor's  possession.**  The  lien  is  restricted  to  no  more  than  enough  to  secure 
the  claim."" 

(v)  Priorities.  The  factor's  lien  once  acquired  is  subordinate  only  to  an 
outstanding  legal  title  or  to  a  paramount  equity  of  which  he  has  notice."  It  is 
preferred  to  the  claim  of  the  principal's  vendor,  who  has  not  received  the  price 
of  his  goods ;  ^  to  the  claim  of  the  principal's  vendee  or  assignee  when  the  sale  or 
assignment  takes  place  after  the  lien  has  attached,  especially  if  the  purchaser  has 
notice  of  the  factor's  claim ;''  to  the  claim  of  a  subsequent  honafide  holder  of  the 


30.  Adams  v.  Bissell,  28  Barb.  (N.  Y.) 
382;  Davis  v.  Bradley,  28  Vt.  118,  65  Am. 
Dec.  226  (holding  that  sending  to  a  factor  an 
ordinary  shipper's  receipt,  without  more, 
with  acceptances  on  its  faith,  gives  the  fac- 
tor a  lien)  ;  Haille  v.  Smith,  1  B.  &  P.  563. 

31.  Saunders  v.  Bartlett,  12  Heisk.*  (Tenn.) 
316,  where  a  factor  to  whom  cotton  had  been 
consigned  by  his  debtor  to  be  sold,  and  the 
proceeds  applied  on  the  debt,  received  the  bill 
of  lading,  but  the  cotton  was  intercepted  by 
an  attachment,  and  it  was  held  that  posses- 
sion of  the  bill  of  lading  was  not  possession 
of  the  cotton,  so  as  to  confer  any  lien. 

A  delivery  of  property  to  a  carrier  by  the 
owner,  to  be  shipped  to  another  point  not 
the  place  of  business  of  the  factor,  and  the 
taking  by  the  owner  from  the  carrier  of  a 
bill  of  lading  in  the  name  of  such  factor 
and  forwarding  it  to  him  are  not  conclusive 
on  the  question  of  the  intent  of  the  owner 
to  deliver  possession  to  the  factor,  so  as  to 
entitle  the  latter  to  a  lien  on  the  property, 
where  there  are  other  facts  in  the  case  tend- 
ing to  show  that  it  was  not  the  purpose  of 
the  owner  to  surrender  possession  to  the  fac- 
tor, but  that  the  object  of  shipping  in  the 
name  of  the  factor  was  to  obtain  the  benefit 
of  a  through  rate.  Rosenbaum  r.  Hayes,  5 
N.  D.  476,  67  N.  W.  951. 

32.  Martin  v.  Pope,  6  Ala.  532,  41  Am. 
Dee.  66;  Brown  v.  Clayton,  12  Ga.  564;  Bow- 
ker  V.  Connolly,  17  La.  Ann.  12;  JoHy  v. 
Blanchard,  13  Fed.  Cas.  No.  7,438,  1  Wash. 
252. 

33.  Alabamia. — Sawyer  v.  Lorillard,  48  Ala. 
332;  Martin  h\  Pope,  6  Ala.  532,  41  Am.  Dec. 
66. 

Georgia. —  Brown  v.  Clayton,  12  Ga.  564. 

Indiana. —  Shaw  v.  Ferguson,  78  Ind.  547. 

South  Carolina. —  Frost  v.  Weathersbee,  23 
S.  C.  354. 

United  States. — MeCobb  v.  Lindsay,  15  Fed. 
Cas.  No.  8,704,  2  Cranch  C.  C.  215. 

England. —  Hudson  v.  Granger,  5  B.  &  Aid. 
27,  24  Rev.  Rep.  268,  7  E.  C.  L.  27;  In.  re 
Pavy's  Patent  Felted  Fabric  Co.,  1  Oh.  D. 
631,  45  L.  J.  Ch.  318,  24  Wkly.  Rep.  507. 

Insurance  money. —  One  who  has  made  ad- 
vances on  goods  consigned  to  him  and  effected 
insurance  for  the  benefit  of  the  consignor 
has.  on  the  destruc+ion  of  the  goods  by  fire 
without  his  fault,  the  san^e  lien  upon  the  in- 

[I,  E,  3.  b,  (in),  (b),  (2)] 


surance  money  that  he  had  upon  the  goods 
themselves.  Johnson  v.  Campbell,  120  Mass. 
449.  See  also  Man  t:  Shiffner,  2  East 
523 

34.  Bard  v.  Stewart,  3  T.  B.  Mon.  (Ky.) 
72;  Drinkwater  v.  Goodwin,  1  Cowp.  251. 
But  see  supra,  I,  E,  3,  b,   (in),   (b). 

35.  Brown  v.  Clayton,  12  Ga.  564. 
Principal's  note. —  A  commission  merchant 

advanced  money  to  his  principal  on  his  in- 
dorsement of  a  note,  and  charged  the  note 
in  his  general  account.  It  was  held  that  the 
mere  charging  of  the  note  to  the  principal  did 
not  entitle  the  latter  to  its  possession,  and 
that  the  agent  might  retain  it  until  he  was 
paid  the  balance  of  his  general  account. 
Myer  v.  Jacobs,  1  Daly  (N.  Y.)  32. 

36.  WiUingham  v.  Rushing,  105  Ga.  72,  31 
S.  E.  130;  Sewall  v.  Nichols,  34  Me.  582; 
Jolly  r.  Blanchard,  13  Fed.  Cas.  No.  7,438,  1 
Wash.  252. 

Shares  in  a  ship  and  cargo  or  their  pro- 
ceeds, where  several  owners  constitute  one  of 
their  number  their  agent  to  receive  and  sell 
the  cargo  and  distribute  the  proceeds,  are 
subject  to  the  lien  of  such  agent  as  factor 
for  a  general  balance  of  account.  Bradford 
t:  Kimberly,  3  Johns.  Ch.   (N.  Y.)   431. 

37.  Barnett  v.  Warren,  82  Ala.  557,  2  So. 
457 ;  Eaton  v.  Truesdail,  52  111.  307 ;  Phillips 
V.  Feliciana  Cotton  Oil  Co.,  48  La.  Ann.  404, 
19  So.  258. 

Preference. —  A  consignor  of  property  to  he- 
sold  on  commission,  when  he  has  placed  it 
in  the  hands  of  his  creditor  consignee  with- 
out conditions,  cannot,  by  drawing  on  the 
latter  to  cover  the  proceeds  in  favor  of  an- 
other creditor  as  payee,  prefer  the  latter's 
claim.  Johnson  v.  Clark,  20  Ind.  App.  247, 
50  N.  E.  762. 

38.  Levering  v.  Clark,  22  La.  Ann.  376; 
Rawls  V.  Deshler,  4  Abb.  Dee.  (N.  Y.)  12, 
3  Keyes  (N.  Y.)  572,  3  Transcr.  App.  (N.Y.) 
91;  Laughlin  v.  Ganahl,  11  Rob.  (La.)  140. 
See,  however.  Patten  v.  Thompson,  5  M.  &  S. 
350,  17  Rev.  Rep.  350,  holding  that  an  unpaid 
vendor  may  stop  m  transitu  goods  sent  by 
the  vendee  to  his  factor  (both  being  insol- 
vent), although  the  bill  of  lading  is  in  the 
hands  of  the  factor  and  there  is  a  running 
account  between  him  and  the  vendee. 

39.  Illinois. —  Nelson  v.  Chicago,  etc.,  R. 
Co.,  2  111.  App.  180. 
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bill  of  lading ;  *"  to  the  claim  of  a  creditor  of  the  consignor  or  owner  levying  a  sub- 
sequent attachment  or  execution  ;*'  to  tile  claim  of  a  second  factor,  witn  notice,  to 
whom  a  part  of  the  goods  are  consigned  in  violation  of  the  original  contract;** 
to  the  claim  of  a  banker  to  whom  the  factor  is  instructed  to  transmit  the  proceeds 
but  of  whose  advancements  the  factor  has  no  notice ;  ^'  to  the  claim  of  the  factor'* 
vendee  to  whom  the  goods  liave  not  been  delivered  ;  ^  and  to  the  claim  of  a  gen- 
eral creditor  of  the  principal  for  supplies  furnished  in  producing  the  goods.*^  It 
is  inferior  to  the  claim  of  the  government  for  taxes  due  from  the  principal  upon 
the  goods  ^  and  to  a  prior  mortgage.^' 


Kentucky. —  Bard  f.  Stewart,  3  T.  B.  Mon. 
72. 

'New  York. —  Dows  v.  Greene,  16  Barb.  72. 

Ohio. —  Jordan  r.  James,  5  Ohio  88. 

United  States. —  De  Wolf  v.  Howland,  7 
Fed.  Cas.  No.  3,852,  2  Paine  356. 

40.  Wolf  v.  Smythe,  30  Fed.  Cas.  No. 
17,928,  7  Biss.  365;  Man  i;.  Shiffner,  2  East 
523. 

Prior  holder  of  bill  of  lading. —  Where  a 
consignor,  being  indebted  to  the  consignee 
for  advances,  agreed  to  give  him  a  prior  se- 
curity on  the  property  shipped,  the  lien  is 
good  as  between  the  parties,  but  does  not 
affect  the  rights  of  a  iona  fide  pledgee  of  the 
bill  of  lading  for  value,  made  prior  to  the 
delivery  of  the  property  to  the  consignee. 
Chicago  Mar.  Banlt  v.  Wright,  48  N.  Y.  1 
[affirming  46  Barb.  45]. 

Duplicate  bills  of  lading. —  When  a  shipper 
has  shipped  goods  to  his  factor  in  the  usual 
course  of  business,  and  has  sent  forward  with 
the  shipment  or  by  mail  one  of  the  bills  of 
lading  consigning  the  goods  to  him,  the  ship- 
per cannot  destroy  the  lien  and  privilege  that 
the  factor  and  consignee  will  have  for  ad- 
vances upon  the  goods  under  La.  Civ.  Code, 
art.  3214,  by  transferring  other  bills  of  lad- 
ing to  secure  other  debts.  Funkhouser  v. 
Dutcher,  14  La.  Ann.  494. 

41.  Burrus  v.  Kyle,  5o  Ga.  24;  Printup  v. 
Johnson,  19  Ga.  73;  Maxen  v.  Landrum,  21 
La.  Ann.  366;  Park  v.  Porter.  2  Rob.  (La.) 
342;  Skillman  v.  Bethanv,  2  Mart.  N.  S. 
(La.)  104;  McNeill  v.  Glass.  1  Mart.  N.  S. 
(La.)  261;  Canfield  v.  McLaughlin,  9 
Mart.  (La.)  303;  Kirkman  v.  Hamilton,  9 
Mart.  (La.)  297  (some  of  which  cases  arose 
liofore  the  enactment  of  La.  Civ.  Code,  art. 
3214,  and  others  thereafter)  ;  Brownell  t". 
Carnley,  3  Duer  (N.  Y. )  9;  Grosvenor  v. 
Phillips,  2  Hill  (N.  Y.)  147;  Harrison  v. 
Mora,  150  Pa.  St.  481,  24  Atl.  705.  But 
compare  Gray  v.  Bledsoe,  13  La.  489,  491; 
]'.aker  v.  Fuller,  21  Pick.   (Mass.)   318. 

An  attachment  fails  where  the  consignor 
lias  lost  control  over  the  goods  and  his  right 
to  change  their  destination  before  his  cred- 
itor levies  his  attachment.  Cammack  v. 
Floyd,  10  La.  Ann.  351;  Hill  r.  Simpson,  8 
La.  Ann.  45;  Oliver  v.  Lake,  3  La.  Ann.  78: 
St.  Marv's  Bank  v.  Morton,  12  Bob.  (La.) 
409;  Urie  v.  Stevens,  2  Rob.  fLa.)  251;  Hepp 
V.  Glover,  15  La.  461,  35  Am.  Dec.  206;  Rus- 
sell V.  Gale,  4  La.  183 ;  Babcock  v.  Malbie,  7 
Mart.  N.  S.    (La.)    137. 

The  bill  of  lading  must  have  been  received 
by  the  consignee  before  the  creditors  of  th(; 


consignor  levy  their  attachment.  Delop  v. 
Windsor,  26  La.  Ann.  185;  Magoun  v.  Davis, 
S  La.  Ann.  315;  Wilson  v.  Smith,  12  La. 
375;  Hyde  v.  Smith,  12  La,  144;  Lee  V.  Davis, 
3  La.  561;  Woolsey  i:  Cenas,  Mart.  (La.)  26. 
Compare  Grove  v.  Brien,  8  How.  (U.  S.)  429, 
12  L.  ed.  1142.  See  also  Peters  v.  Elliott,  78 
HI.  321. 

Execution  takes  priority  when  it  is  in  the 
sheriff's  hands  before  the  bill  of  lading  is 
in  the  factor's  hands.  Desha  v.  Pope,  6  Ala. 
690,  41  Am.  Dec.  76. 

In  Louisiana  the  lien  must  be  recorded  as 
required  for  all  mortgage  and  privileges  by 
Const.  §  123  and  Rev.  St.  §  3039;  otherwise 
it  has  no  priority  over  a  creditor  seizing  by 
judgment  before  such  record.     Loeb  v.  Blum, 

25  La.  Ann.  232, 

Merely  placing  grain  on  board  the  cars  con- 
signed to  a  commission  merchant  under  an 
agreement  that  he  was  to  sell  it  and  apply 
the  proceeds  to  repay  advances  previously 
made  does  not  give  to  the  consignee  priority 
over  a  creditor  levying  an  attachment  before 
the  shipping  receipts  were  forwarded,  Hodges 
V.  Kimball,  49  Iowa  577,  31  Am.  Rep.  158. 

43.  Triest  v.  Noval,  32  Misc.  (N.  Y.)  386, 
66  N.  y.  Suppl.  717. 

The  second  factor  has  priority  where  the 
notes  deposited  with  the  first  factor  are  by 
him  transferred  with  the  maker's  consent  to 
the  second  factor  to  secure  the  latter's  ad- 
vances. Walmsley  v.  Resweber,  105  La.  522, 
30  So.  5. 

43.  Reynolds  v.  Davis,  5  Duer  (N.  Y.) 
611. 

44.  Harrison  v.  Mora,  150  Pa.  St.  481,  24 
Atl.  705. 

45.  Clark  v.  Dibbins,  52  Ga.  656,  holding 
that  the  lien  of  a  warehouseman  and  factor 
who  has  made  advances  on  cotton  produced 
on  rented  land  and  stored  wifh  him  by  the 
tenant  is  superior  to  that  of  the  landlord 
for  rent,  or  of  a  merchant  for  fertilizers  sold 
to  the  debtor,  of  which  the  factor  had  no 
notice. 

46.  Atty.-Gen.  v.  Trueman,  13  L,  J,  Exch. 
70,  11  M,  &  W.  694, 

47.  Booker  v.  Jones,  55  Ala,  266,  See  also 
Frost  V.  Deutsch,  (Tex.  Sup.  1890)  13  S.  W. 
981.     See,  however,  Richardson  v.  Dinkgrave, 

26  La,  Ann.  651,  holding  that  where  a  factor 
having  a  mortgage  upon  a  plantation  to  se- 
cure an  antecedent  debt  makes  advances  to 
a  planter  and  receives  the  crop,  a  lien 
rests  upon  the  crop,  and  mu?t  first  be  dis- 
charged before  any  part  of  the  proceeds  can 
be  applied  to  the  discharge  of  the  mortgage. 

[I,  E,  3,  b,  (v)]  ' 
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(vi)  Waiver.  The  factor  may  waive  his  Hen,  once  acquired,  by  contract 
express  or  implied,^  by  voluntarily  parting  with  the  possession  of  the  goods  or 
suffering  them  to  be  attached,*'  by  selling  them  in  his  own  name  and  advancing 
the  purchase-price  to  the  owner,^  by  pledging  them,^'  or  by  taking  other  security 
■for  the  debt.^^ 

(vii)  JExTlNOUiSHMENT.  The  Hen  cannot  be  extinguished  or  lost  without  the 
consent  of  the  factor  or  his  neglect  to  enforce  it,^^  but  ceases  on  the  payment  =*  or 
tender  =^  of  the  anaount  of  his  debt;  and  it  may  be  extinguished  by  his  fraud 
or  other  wrongful  act.^^     An  assignment  of  the  lien  after  proceedings  to  enforce 


48.  Sawyer  v.  Lorillard,  48  Ala.  332;  Par- 
ker V.  Thompson,  120  Mo.  12,  25  S.  W.  346, 
holding  that  a  factor's  lien  is  not  waived  by 
the  failure  to  reserve  it  in  the  written  con- 
tract creating  the  agency,  as  it  is  only 
waived  by  express  terms  or  necessary  im- 
plication. 

Contract  implied. —  A  refusal  by  a  factor  to 
deliver  goods  consigned  to  him,  assigning  rea- 
sons therefor,  but  not  alleging  a  lien,  is 
equivalent  to  a  waiver  of  such  lien.  Mc- 
Pherson  v.  Neuffer,  11  Rich.   (S.  C.)   267. 

Holding  out  the  principal  as  owner  does 
not  divest  a  factor  of  his  lien.  Seymour  v. 
Hoadley,  9  Conn.  418. 

Pleading  ownership. —  In  an  action  to  en- 
force a  factor's  lien  an  amendment  of  the 
complaint  asserting  plaintiff's  ownership  of 
the  goods,  which  is  offered  but  afterward 
withdravm  by  plaintiff  and  disallowed  by  the 
cdurt,  is  not  a  waiver  of  the  lien.  Kosenbaum 
V.  Hayes,  8  N.  D.  461,  79  N.  W.  987. 

It  is  a  question  for  the  jury  whether  de- 
fendant has  waived  a  lien  on  goods  for  ad- 
vances. Buckley  v.  Handy,  2  Miles  (Pa.) 
449. 

49.  Sawyer  v.  Lorillard,  48  Ala.  332 ;  Holly 
V.  Huggeford,  8  Pick.  (Mass.)  73,  19  Am. 
Dec.  303;  Fallen  v.  Bogy,  78  Mo.  App.  88; 
Kruger  v.  Wilcox,  Ambl.  252,  27  Eng.  Ee- 
print  168,  Dick.  269,  21  Eng.  Reprint  272, 
1  Ken.  K.  B.  32. 

Knowingly  permitting  the  owner  to  take 
the  property  in  his  possession  for  several 
weeks  and  treat  it  as  his  own  and  in  his  own 
interest  and  largely  denude  it  of  value  and 
ship  a  portion  of  it  in  his  own  name  raises 
a  conclusive  presumption  that  the  factor's 
lien  was  lost;  but,  if  thereafter  the  remnant 
of  the  property  be  again  placed  in  the  hands 
of  the  factors  as  such,  his  lien  will  again 
attach.  Eosenbaum  v.  Hayes,  8  N.  D.  461, 
79  N.  W.  987. 

Shipping  the  goods  on  the  principal's  ac- 
count and  at  his  risk  is  a  waiver  of  the  fac- 
tor's lien.  Sweet  v.  Pym,  1  East  4,  5  Rev. 
Rep.  497. 

50.  Ermeling  v.  Gibson  Canning  Co.,  105 
m.  App.  196;  Walker  v.  Dubuque  Fruit,  etc., 
Co.,  106  Iowa  245,  76  N.  W.  673;  Houehton 
o.  Matthews,  3  B.  &  P.  485. 

51.  Holly  V.  Huggeford,  8  Pick.  (Mass.) 
73,  19  Am.  Dec.  303 ;  McCombie  v.  Davies,  7 
East  5,  3  Smith  K.  B.  3,  8  Rev.  Eep.  534. 

A  mere  deposit  in  the  hands  of  a  third 
person  does  not  extinguish  the  lien.  Ganse- 
ford  V.  Dutillet,    1   Mart.   N.   S.    (La.)    284. 

[I,  E,  3,  b,  (VI)] 


See   also   McCombie  v.   Davies,    7    East  5,  3 
Smith  K.  B.  3,  8  Rev.  Rep.  534. 

52.  Darlington  v.  Chamberlain,  20  111.  App. 
443. 

Offered  security  must  be  accepted.  Rosen- 
baum  V.  Hayes,  10  N.  D.  311,  86  N.  W.  973. 

Acceptance  of  draft. —  Where  a  purchasing 
factor  had  transmitted  two  distinct  orders 
for  goods,  and  on  the  arrival  of  the  first  par- 
cel delivered  an  invoice  of  the  same  to  his 
principal  and  accepted  his  draft  for  the 
amount  thereof,  payable  at  a.  future  day,  he 
thereby  waived  his  lien,  which  otherwise 
would  have  existed  on  the  first  parcel,  for 
the  price  paid  or  responsibility  assumed  on 
account  of  the  second  parcel.  Bryce  &  Ren- 
nie  V.  Brooks,  26  Wend.   (N.  Y.)   367. 

Drawing  on  the  principal  for  the  debt  does 
not  destroy  the  lien.  De  Wolf  v.  Howland. 
7  Fed.  Cas.  No.  3,852,  2  Paine  356. 

53.  Grieflf  v.  Cowgull,  2  Disn.  (Ohio)  58. 

54.  Woodruff  v.  Nashville,  etc.,  E.  Co.,  2 
Head  (Tenn.)  87. 

Where  a  second  factor  obtains  as  collateral 
for  his  advances  notes  and  mortgages  given 
to  secure  advances  by  the  first  factor,  his 
mortgage  rights  are  unaffected  by  the  fact 
that,  the  accounts  between  the  first  factor 
and  the  common  debtor  may  be  subsequently 
settled  and  paid.  Walmsley  v.  Resweber,  105 
La.  522,  30  So.  5. 

55.  Miller  v.  Price,  (Cal.  1895)  39  Pac. 
781. 

56.  Cotton  V.  Hiller,  52  Miss.  7  (viola- 
tion of  the  principal's  orders)  ;  Terwilliger 
V.  Reals,  6  Lans.  (N.  Y.)  403  (refusal  to 
disclose  the  amount  of  his  advancement  for 
freight  on  a  consignment  of  goods  when  the 
principal  offers  to  reimburse  him). 

A  wrongful  sale  of  the  principal's  goods 
waives  the  factor's  lien  for  advances  and 
charges.  Walker  r.  Dubuque  Fruit,  etc.,  Co., 
lis  Iowa  428,  87  N.  W.  614,  53  L.  E.  A.  775. 
See  also  Miller  v.  Price,  (Cal.  1895)  39  Pac. 
781. 

Denial  of  principal's  interest. —  A  factor 
who,  having  a  lien  on  goods  for  a  sum  far 
exceeding  their  value,  when  the  goods  are 
attached  by  a  creditor  certifies  in  good  faith 
that  he  holds  no  goods  for  the  benefit  of  the 
consignor,  does  not  thereby  lose  his  lien.  Mu- 
tual Redemption  Bank  v.  Sturgis,  9  Bosw. 
(N.  Y.)    660. 

Omission  to  inform  the  purchaser  that  ad- 
vances had  been  made  on  the  cotton  piir- 
chased  does  not  estop  the  factor  from  claim- 
ing  reimbursement   out    of   the    proceeds   of 
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are  begun  and  the  rights  of  the  parties  are  fixed  does  not  destroy  it,  for  it  is 
merged  in  the  snit.'^ 

(viii)  Enforcement.^  The  lien  may  be  enforced  by  the  factor's  holding  the 
goodsj  proceeds,  or  securities  until  paid  ^  and  by  suit  to  regain  possession  of  them 
when  he  has  been  wrongfully  deprived  thereof,™  or  to  recover  their  value." 

4.  Action  For  Compensation  and  Reimbursement^^  —  a.  Right  of  Action.  As 
a  general  rule"^  tlie  factor  must  look  first  to  the  goods  for  his  reimbursement  for 
advances  made  ;  he  cannot  charge  the  consignor  personally  without  having  first 
shown  the  fund  to  be  insufficient.**  Advancements  on  account  beyond  the 
amount  agreed  upon  between  the  parties  constitute  a  present  legal  debt  giving  a 
present  legal  right  of  action;*'  and  in  some  jurisdictions  it  is  held  that  in  the 
absence  of  an  agreement  or  other  sufficient  circumstance  a  factor's  right  of  action 
accrues  immediately  upon  making  advances  of  any  amount.**  In  any  jurisdiction 
it  would  seem  that  the  factor  could  not  maintain  an  action  for  his  advances  with- 
out accounting  for  or  showing  what  has  become  of  the  principal's  goods  or  funds 
intrusted  to  the  factor's  care.*''  Where  goods  have  been  consigned  to  be  sold  at 
a  orice  limited,  a  factor  may  after  a  reasonable  time,  if  the  price  cannot  be 


the  sale,  where  the  purchaser  deposited  the 
receipts  for  the  cotton  with  him  and  directed 
tliat  it  be  sold  on  the  purchaser's  account. 
Daniel  v.  Swift,  54  Ga.  113. 

57.  Eosenbaum  v.  Hayes,  10  N.  D.  310,  86 
N.  W.  973. 

58.  Affidavit  after  qualification  of  repre- 
sentative.—  A  factor,  in  order  to  preserve  a 
lien  held  by  him  under  Ga.  Code,  §  1977, 
the  principal  having  died,  and  also  his  pri- 
ority in  the  distribution,  may  make  the  affi- 
davit required  by  law  for  its  enforcement, 
within  twelve  months  after  the  qualification 
of  the  representative  of  the  estate,  provided 
there  be  no  levy  thereon  till  after  the  twelve- 
months' period  of  exemption  from  suit  al- 
lowed executors  and  administrators.  Moring 
r.  Flanders,  49  Ga.  594. 

59.  Bowker  r.  Connolly,  17  La.  Ann.  12; 
Jolly  V.  Blanchard,  13  Fed.  Gas.  No.  7,438,  1 
Wash.  252,  holding  that  a  factor  who  is  or- 
dered by  his  principal  to  ship  goods,  on  which 
he  has  a  lien  for  advances,  to  a  third  person, 
may  instruct  such  third  person  to  deliver  the 
goods  as  ordered  by  the  principal  only  on 
payment  of  the  amount  of  such  advances. 

Bill  of  sale  by  principal. —  An  agent  under 
a  del  credere  commission  has  a  lien  for  all 
commissions  and  advances  to  his  principal, 
and  if  these  exceed  the  value  of  the  goods,  a 
bill  of  sale  to  him  by  the  insolvent  princi- 
pal, although  perhaps  technically  illegal,  will 
be  sustained  as  a  foreclosure  of  the  lien.  New 
York  City  Fourth  Nat.  Bank  v.  American 
Mills  Co.,  29  Fed.  611,  30  Fed.  420  [affirmed 
in  137  U.  S.  234,  11  S.  Ct.  52.  34  L.  ed.  655]. 

60.  Sewall  v.  Nichols,  34  Me.  582;  Lewis 
t\  Mason,  94  Mo.  551,  5  S.  W.  911,  8  S.  W. 
735 ;  Valle  v.  Cerre,  36  Mo.  575,  88  Am.  Dec. 
161,  all  holding  that  the  factor  may  maintain 
replevin.  See  People's  Bank  v.  Frick,  13 
Okla.  179,  73  Pac.  949,  holding  that  a  factor 
having  a  lien  on  notes  in  his  hands  belonging 
to  his  principal,  for  commission,  can  satisfy 
his  lien  only  by  some  proceeding  recognized  by 
law  to  foreclose  his  interest  and  to  extinguish 
the  title  of  his  principal. 


61.  Adams  v.  Bissell,  28  Barb.  (N.  Y.) 
382,  holding  that  consignees  holding  the 
bill  of  lading  have  an  action  against  the 
carrier  for  the  loss  or  conversion  of  the 
goods.  See  also  Urquhart  v.  Mclver,  4  Johns. 
(N.  Y.)    103. 

A  factor  may  sue  in  equity  to  enforce  his 
lien  upon  the  goods  of  his  consignor  in  his 
possession  for  the  general  balance  of  his  ac- 
count, and  is  entitled  to  judgment  in  such 
suit  for  any  deficiency  after  the  sale  of  such 
goods.  Whitman  v.  Horton,  46  N.  Y.  Super. 
Ct.  531  [affirmed  in  94  N.  Y.  644]. 

63.  Venue. —  If  an  issue  be  made  in  the 
foreclosure  of  a  factor's  lien  under  the  Geor- 
gia act  of  1866,  or  if  there  be  a  claim  to  the 
property,  the  papers  are  to  be  returned  to  and 
the  issue  tried  in  the  county  of  the  residence 
of  defendant.  Hardeman  v.  De  Vaughn,  49 
Ga.  596. 

63.  In  the  absence  of  any  express  agree- 
ment to  look  exclusively  to  the  fund  arising 
from  the  consigned  property,  the  factor  may 
have  recourse  to  the  principal  for  the  balance 
due  after  the  fund  is  exhausted.  Burrill  v. 
Phillips,  4  Fed.  Cas.  No.  2.?00,  1  Gall.  360; 
Peisch  V.  Dickson,  19  Fed.  Cas.  No.  10,911,  1 
Mason  9. 

64.  Gihon  v.  Stanton,  9  N.  Y.  476.  See 
also  Corlies  v.  Gumming,  6  Cow.  (N.  Y. )  181. 

65.  Bradley  v.  Richardson,  3  Fed.  Cas.  No. 
1,786,  2  Blatchf.  343,  23  Vt.  720,  where  the 
court  said  that  the  amount  of  advances  agreed 
upon  might  be  treated  as  a  payment  in  ad- 
vance of  so  much  toward  the  goods  and  so 
far  the  one  might  be  set  off  against  the  other. 

66.  Beckwith  v.  Sibley,  11  Pick.  (Mass.) 
482.  See  also  Dolan  v.  Thompson,  126  Mass. 
183. 

For  storage  of  goods,  although  still  in  his 
possession,  the  factor  may  maintain  an  action 
of  debt  or  indebitatus  assumpsit  against  the 
owner.  Mobile,  etc.,  R.  Co.  v.  Whitney,  33 
Ala.  468,  holding  that  therefore  the  owner  is 
liable  as  garnishee. 

67.  See  Mertens  v.  Nottebohms,  4  Gratt. 
(Va.)   163. 
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obtained,  call  for  payment  or  further  secnrity  and  may  sue  for  the  amount  due.*" 
Inasmuch  as  a  factor  has  both  the  security  of  his  lien  on  the  goods  and  tlie  per- 
sonal security  of  tlie  principal  for  advances  made  *'  he  may  waive  his  lien  without 
affecting  his  personal  remedy  against  the  principal.™ 

b.  Defenses.  Res  judicata  is  a  good  defense  as  in  other  cases.''  In  an  action 
by  a  factor  for  his  advances,  the  principal  may  show  in  bar  of  or  in  reduction  of 
the  claim  of  tlie  factor  want  of  diligence  in  selling  to  a  buyer  of  doubtful  sol- 
venc)'.'^  After  the  factor  has  rendered  his  monthly  statements  for  a  long  period 
of  time,  which  statements  have  been  admitted  to  be  correct,  it  is  too  late  to  plead 
usury  in  defense  of  an  action  for  a  balance  due  the  factor."  In  an  action  by  a 
factor  against  his  principal  for  commissions  on  sales  made  by  the  principal  in  vio- 
lation of  an  agreement  that  the  factor  should  be  sole  agent  of  the  principal's 
goods,  a  breach  of  a  subsequent  promise  of  the  factor  to  be  the  principal's  surety 
upon  a  contract  obtained  by  defendant  of  the  United  States  government  for  a  sale 
of  goods  thereto  is  no  defense,  since  the  factor  had  the  right  to  recede  from  the 
promise  and  since  the  promise  could  have  no  effect  upon  the  contract  between  the 
principal  and  the  factor."  Where  a'  factor  took  a  note  in  his  own  name  from  a 
purchaser  who  subsequently  failed  and  made  an  assignment  by  an  indenture  which 
contained  a  release  of  all  debts  due  tht  creditors  who  executed  the  same,  among 
whom  was  the  factor,  the  principal  may  in  an  action  by  the  factor  for  advances 
avail  himself  of  the  factor's  release  of   the  purchaser.'^ 

e.  Pleading.''^  The  ordinary  rules  of  pleading  relating  to  amendments  ■"  and 
to  aider  by  verdict  "^  have  been  applied  in  actions  of  this  character.  An  aver- 
ment that  defendants  promised  to  pay  plaintiffs  their  "  reasonable  costs,  charges 
and  commissions  "  relating  to  the  contract  is  insufficient  without  a  statement  of 
what  the  services  were  reasonably  worth,  as  in  the  quantum  Tneruit  counts.''  To 
a  declaration  by  a  factor  to  recover  the  balance  of  an  account  principally  for  advances 
a  plea  which  sets  up  a  violation  of  an  agreement  to  sell  the  goods  at  a  certnin 
price  whereby  defendant  was  damaged  to  a  greater  amount  than  the  sum  sued 
for  is  insufficient  if  it  does  not  state  at  what  time  the  agreement  was  made.^" 

68.  Upham  v.  Lefavour,  11  Mete.    (Mass.)  76.  See,  generally,  Puiading. 

174;  Frothingham  v.  Everton,  12  J!J.  H.  239.  77.  In  indebitatus  assumpsit  against  a  fae- 

69.  Corlies  v.  Gumming,  6  Cow.  (N.  Y.)  tor  to  recover  the  amount  of  sales  under 
181.     See  supra,  I,  E,  3,  a.  "•  del  credere  commission,  the  original  counts 

70.  Martin  v.  Hope,  6  Ala.  "532,  41  Am.  were  for  balance  of  account,  money  had 
j)ee.  66.  ^""^  received,  and  on  an  insimul  computas- 

71.  White  V.  Savage,  94  Me.  138,  47  Atl.  sent.  Plaintiff  was  permitted  to  amend  by 
]38  declaring  against  defendant  as  a  simple  fac- 

73.  Burrill    v.    Phillips,   4    Fed.    Gas.    No.  tor,  and  also  as  a  factor  with  a  del  credere 

2,200,  1  Gall.  360.     See  Brown  v.  Clayton,  12  commission.     It  was  held  that  all  the  counts 

Ga.  564,  holding,  however,  that  in  an  action  ^^^re  for  the  same  cause  of  action,  and  that 

of  assumpsit  brought  by  the  principal  against  the  ame^ment  was  allowable.     Swan  v.  Nes- 

the   factor   for  money   in   his   hands   arising  "^'th,  7  Pick    (Mass.)   220,  19  Am.  Dec.  282. 

from  the-  sale  of  a  consignment,  if  the  factor  ,  lf-\  •declaration    that    defendant    is    m- 

sets  up  in  reduction  of  pTaintiflf's  claim  an  ac-  ^?^^f  *»  plaintiff  for  commissions  due  for 

i.  i                       --^....^^j  v,„  I,;™  •_  fij.i:_~  his   having  guaranteed  the   payment   of  the 

count  for  expenses  incurred  by  him  in  fitting  j^^  ^j    S^|^  ^^j^         ^.^  L  factor  of  de- 

the  goods  for  sale  in  market,  plaintiff  can-  ^^„^^„^.  ^^  ^hird  persons  and  at  defendant's 

not  set  up  in  rejoinder  the  negligence  of  the  ^^        ^  j^   g^ffieieit   after  verdict.     Solly  v. 

factor,  but  must  bring  his  action  for  damages.  ^gj^g^  2  Moore  C.  P.  420,  8  Taunt.   371,  4 

See  also  Dodge  v.  Tileston,  12  Pick.   (Mass.)  j;_  q   l    189. 

^^S-„    „,     ,        :■        T       „    „..  -^  ,    ''9-  liiee  v.  Montgomery,  20  Fed.  Gas.  No. 

73.  Woodward  v.  Jewell,  25  Fed.  689.  11  753    4  Biss    75 

74.  Hadden  v.  Dimick,  31  How.  Pr.  (N.  Y.)  Sufficiency  of  complaint:  For  the  deficiency 
196  [reversed  on  other  grounds  in  13  Abb.  of  the  proceeds  of  a  consignment  to  pay  a 
Fr.  135].  draft    drawn    against    it    see    Blackmar    v. 

75.  Deland  v.  Amesbury  Woolen,  etc.,  Mfg.  Thomas,  28  N.  Y.  67.  For  commissions  on 
Co.,  7  Pick.  (Mass.)  244,  holding  that  parol  sales  and  leases  under  a  special  contract  see 
evidence  was  not  admissible  to  show  that  Singer  Mfg.  Co.  v.  Wood,  1  Tex.  App.  Civ. 
the  factor  intended  to  release  only  the  debts  Cas.  §  1177. 

due  to  himself.  80.  Grimes  v.  Reese,  30  Ga.  330. 

[I,  E.  4.  a] 


FACTORS  AND  BROKERS 


[19  Cyc]     167 


d.  Evidence  *'  —  (i)  In  General.  With  respect  to  the  burden  of  proof,^^ 
the  indulgence  of  presumptions,^'  the  adinissibiUty  of  evidence,**  and  the  weight 
and  sufficiency  of  evidence"  the  usual  rules  of  evidence  govern. 

(ii)  Custom  or  UiSage.  Evidence  may  be  given  to  show  the  customs  of  mer- 
chants so  far  as  they  concern  the  transactions  between  the  parties  and  the  ques- 
tions at  issue  between  them.^^  The  usual  rule  that  the  custom  must  be  so  gener- 
ally long  established  and  notorions  that  the  party  against  whom  it  is  to  ofjerate 
will  be  presumed  to  have  knowledge  of  it  is  applied.^'     So  also  is  the  rule 


81.  See,  generally.  Evidence. 

Variance  see  Mixer  v.  Williams,  17  Vt.  457. 

82.  See  eases  cited  infra,  this  note. 

That  factor  was  negligent. —  Where  in  an 
action  to  recover  for  overdrafts  defendant 
raises  the  issue  that  the  goods  had  been  sold 
for  less  than  their  value  through  the  negli- 
gence and  mismanagement  of  plaintiff,  the 
burden  of  proof  is  upon  defendant.  Govan 
V.  Gushing,  111  N.  C.  458,  16  S.  E.  619. 

The  burden  of  adducing  evidence  is  not 
shifted  on  the  ground  that  the  market  price 
is  peculiarly  within  plaintiff's  knowledge,  for 
this  is  a  matter  susceptible  of  easy  proof,  al- 
though the  market  be  in  a  foreign  country, 
the  communications  with  that  country  and 
the  means  of  obtaining  proofs  being  attended 
with  less  trouble  than  they  would  be  in  many 
parts  of  the  United  States.  Govan  v.  Gush- 
ing, 111  N.  C.  458,  461,  16  S.  E.  619.  See 
Evidence,  16  Gyc.  936,  937. 

That  items  of  account  are  correct. —  In  an 
action  by  a  factor  on  an  account  current  for 
a  part  of  which  balance  in  favor  of  the 
factor  a,  promissory  note  had  been  given  by 
defendant,  an  answer  containing  a  general 
denial  and  a  special  averment  that  at  the 
time  defendant  signed  the  promissory  note 
he  had  not  examined  the  accounts  of  plaintiff 
against  him  imposes  upon  plaintiff  the  bur- 
den of  proof  as  to  the  correctness  of  the 
items  of  the  account  under  consideration. 
Byrne  v.  Grayson,  15  La.  Ann.  457. 

That  advancement  was  for  advantage  of 
principal. —  Where  a  factor  voluntarily  pays 
the  amount  of  a  reclamation  made  upon  him 
for  overdrafts  on  those  who  sold  the  goods 
and  sues  to  recover  the  amount  from  his 
principal  he  must  make  proof  of  the  state  of 
the  account  in  order  to  show  that  the  money 
advanced  by  plaintiffs  was  paid  for  the  ad- 
vantage  of  defendants.     Blakely  v.  Trazier, 

11  S.  C.  122. 

Where  a  factor  claims  a  privilege  under  La. 
Code,  art.  3214,  for  advances  he  must  show 
affirmatively  that  the  property  was  at  his 
disposal  or  that  he  had  received  a  bill  of 
lading  or  letter  of  advice  previous  to  seizure 
by  a  creditor  of  his  consignor.  Hyde  v.  Smith, 

12  La.  144. 

Defendants  in  replevin,  claiming  a  factor's 
lien  on  property  of  which  they  obtained  pos- 
session by  trespass  must  prove  that  the  work 
and  labor  were  done,  and  the  care  bestowed, 
on  the  property,  under  a  contract,  express  or 
implied,  with  the  owner,  that  he  should  ren- 
der compensation  therefor.  Fallen  v.  Bogy, 
78  Mo.  App.  88. 


83.  Earl  Fruit  Co.  v.  Thurston  Cold-Stor- 
age,  etc.,  Co.,  60  Minn.  351,  62  N.  W.  439. 

84.  See  cases  cited  infra,  this  note. 

An  account  of  sales  rendered  not  in  accord- 
ance with  the  contract  between  the  principal 
and  factor  is  inadmissible  in  evidence.  Coe 
V.  Nash,  28  Mich.  259. 

Best  and  secondary  evidence. — General  rule 
applied  see  Myers  v.  Brice,  2  Pennyp.  (Pa.) 
382,  where  in  an  action  by  a  factor  for  ad- 
vances the  defense  was  that  the  transaction 
was  a  sale,  and  defendant  offered  in  evidence 
the  books  of  original  entry  showing  the 
charges  of  the  goods  of  plaintiff  at  the  time 
of  the  transaction,  and  the  books  were  re- 
jected on  the  ground  that  defendant  could 
testify  as  to  the  nature  of  the  transaction. 
See  Evidence,  17  Cyc.  480. 

Immateriality. —  Plaintiff  having  given  evi- 
dence by  his  agent,  who  contracted  with  de- 
fendant, that  the  contract  was  one  of  con- 
signment on  advances,  a  question  by  defend- 
ant, whose  theory  of  the  case  was  that  the 
transaction  had  been  a  sale,  whether  the  wit- 
ness had  not  said  to  plaintiff  that  he  had 
orders  for  goods  of  the  kind  at  certain  prices 
and  that  the  prices  were  guaranteed  was 
properly  rejected  as  not  being  proper  or  ma- 
terial on  cross-examination.  Myers  v.  Brice, 
2  Pennyp.   (Pa.)   382. 

In  an  action  for  advances  over  and  above 
what  the  consignment  realized,  evidence  of  a 
proposition  made  by  plaintiff  to  a  third  per- 
son to  purchase  her  goods  at  a  certain  sum 
has  no  bearing  on  the  question  as  to  what 
he  had  sold  defendant's  goods  for.  Mason  v. 
Bradley,  74  Wis.  189,  42  N.  W.  229. 

85.  kact  V.  Duviard-Dime,  4  N.  Y.  Suppl. 
157. 

Proof  as  to  real  consignor. —  In  an  action 
to  recover  for  advances,  proof  that  the 
cashier  of  a  bank,  guaranteeing  advancements 
to  be  made  by  a  factor  to  a  shipper  of  goods, 
stipulated  that  all  remittances  should  be 
made  through  the  guarantor's  bank  was  not 
sufficient  to  prove  that  the  shipper  was  an 
agent  of  the  bank,  and  that  the  latter  was 
the  real  consignor.  Hogan  v.  Mississippi 
Valley  Bank,  28  La.  Ann.  550. 

86.  Brown  v.  Harrison,  17  Ala.  774; 
Holmes  v.  Gayle,  1  Ala.  517 ;  Thompson  v. 
Packwood,  2  La.  Ann.  624. 

87.  Earl  Fruit  Co.  v.  Thurston  Cold-Stor- 
age,  etc.,  Co.,  60  Minn.  351,  62  N.  W.  439, 
where  in  pleading  and  proofs  the  factor  re- 
lied on  a  custom  of  commission  merchants 
to  receive  reimbursement  where  a  deficit  is 
caused  by  the  excess  of  expenses  incurred  by 
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that  a  custom  is  not  admissible  which  is  in  contravention  of  a  settled  rule  of 
law.^ 

(in)  Rmceifts.  Where  the  defense  to  an  action  for  advances  is  that  the 
transaction  was  a  sale  and  not  a  consignment,  receipts  signed  by  the  book- 
keeper of  defendant,  who  was  his  "  business  man "  and  to  whom  the  advances 
were  paid,  the  receipts  being  to  the  effect  that  money  Jiad  been  received  from 
plaintifE,  for  advances  from  consignments,  are  admissible  without  proof  of  express 
authority  of  tlie  bookkeeper  to  sign  receipts  in  this  form,^'  and  it  is  not  com- 
petent for  defendant  to  prove  by  the  bookkeeper  that  he  executed  the  receipts 
in  this  form  without  authority.'" 

6.  Trial.''  The  court  cannot  charge  the  jury  on  evidence  not  given  on  the 
issus.'^  An  instruction  which  authorizes  tlie  jury  in  a  suit  for  advances  over  and 
above  the  realization  of  consignments  to  find  for  plaintiff  on  a  certain  hypothesis 
without  regard  to  whetlier  plaintiff  exercised  due  care  and  diligence  is  erro- 
neous.'^ "Whether  commissions  contracted  for  were  a  mere  cover  for  usury  under 
the  contract  is  a  question  for  the  jury.'* 

f.  Judgment'^  and  Recovery.'*  Judgment  cannot  be  given  for  a  greater 
amount  tlian  that  to  which  plaintiff  shows  he  is  entitled."  Where  defendant 
failed  to  ship  goods  as  agreed,  to  be  sold  on  commission  by  plaintiff,  who  sold  on 
report,  plaintiff  cannot  recover  from  defendant  damages  for  which  he  might  be 
liable  to  the  person  to  whom  he  sold,  before  payment  of  said  damages  voluntarily 
or  involuntarily." 

F.  Rig-hts,  Liabilities,  and  Protection  of  Third  Persons"—  l.  Generally 
—  a.  General  Rules.  As  against  the  principal,  all  who  deal  with  the  factor  are 
chargeable  with  notice  of  the  limits  fixed  by  law  to  his  powers.'  In  the  absence 
of  special  authority  the  factor  cannot  bind  his  principal  in  the  disposition  he 
makes  of  a  consignment  except  within  the  ordinary  and  accustomed  modes  of 
transacting  business.^  Thus  the  barter  by  a  factor  of  his  principal's  goods  for 
land  or  other  goods,'  or  a  promise  by  a  factor  that  he  would  write  to  his  principal 

the  factor  in  handling  the  goods  over  the  re-  Costs. —  Plaintiffs   received  goods   on   com- 

ceipts  from  their  sale.  mission  from  defendant,  and  made  advances 

88.  Indianapolis  Rolling  Mill  Co.  v.  Addy,  thereon,  for  which  the  latter  gave  receipts, 
5  Ohio  Dec  (Reprint)  588,  6  Am.  L.  Rec.  stating  that  the  goods  were  to  be  sold  with- 
764,  3  Cine.  L.  Bui.  293.  out  limit  as  to  time  and  price.     In  an  ac- 

89.  Myers  v.  Brice,  2  Pennyp.  (Pa.)  tion  to  recover  the  difference  between  what 
382.  the  goods  realized  and  the  advances,  defend- 

90.  Myers  t.  Brice,  2  Pennyp.    (Pa.)    382.  ant  claimed  that  plaintiffs  guaranteed  a  stip- 

91.  See,  generally,  Trial.  ulated    price,    and    counter-claimed   therefor. 
Instructions  generally  see  Tbial.                          The    court    ignored    the    counter-claim    but 

92.  Mason  v.  Bradley,  74  Wis.  189,  42  found  for  defendant  without  costs.  This  was 
N.  W.  229.  error;  for,  if  defendant's  testimony  was  to  be 

93.  Adams  v.  Capron,  21  Md.  186,  83  Am.  believed  at  all,  he  was  entitled  to  both  his 
Dec.  566.  counter-claim  and  costs.     Wise  v.  Rosenblatt, 

94.  Cockle  v.  Flack,  93  U.  S.  344,  23  L.  ed.  9  N.  Y.  Suppl.  500.    See,  generally.  Costs. 
949.  99.  Where  a  factor's  building  was  destroyed 

95.  See,  generally,  Judgments.  by  the  order  of  the  mayor  of  New  York  to 

96.  Damages  generally  see  Damages.  arrest  the  great  fire  of  1835,  the  factor  can- 

97.  Berkowitz  v.  Mitenthal,  30  Misc.  (N.  Y.)  not  claim  damages  under  section  81  of  the 
772,  62  N.  Y.  Suppl.  484;  Beakley  v.  Rainier,  act  relating  to  New  York  city  for  the  goods 
(Tex.,  Civ.  App.  1903)  78  S.  W.  702,  hold-  of  his  principal  which  were  destroyed  ex- 
ing  that  where  factors  have  purchased  for  c«pt  to  the  amount  of  his  lien  for  charges, 
their  principal  a  large  quantity  of  goods  at  etc.  Stone  v.  New  York,  25  Wend.  (N.  Y.) 
different  times,  from  different  persons,  and  at  157    \affirming  20  Wend.   139.] 

different  prices,  and  they  sue  for  money  ad-  1.  Kaufman   v.    Edwards,    2    Tex.    Unrep. 

vanced    to    purchase    a    particular    car-load,  Cas.   132. 

judgment,    in    the    absence    of    the   evidence  2.  Potter  v.  Dennison,   10  111.  590;  Pourie 

identifying  the  car-load,   for  more  than  the  v.  Fraser,  2  Bay  ( S.  C. )   269.     See  also  Com- 

average  rate  per  pound  paid  for  all  the  goods,  mercial  Nat.  Bank  v.  Heilbronner,  108  N.  Y. 

ia  erroneous.  439,  15  N.  E.  701. 

98.  Otter  Cr^ek  Lumber  Co.  v.  McEIwee,  3.  Potter  v.  Dennison,  10  111.  599;  Victor 
37  III.  App.  285.  Sewing  Mach.  Co.  v.  Heller,  44  Wis.  255. 
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to  get  insurance  done,*  does  not  bind  the  principal.  A  factor  who  Las  advanced 
generally  on  the  goods  in  his  hands  cannot,  in  the  absence  of  special  authority, 
sell  a  debt  existing  in  open  account  arising  from  tlie  sale  of  a  portion  of  tlie  con- 
signment so  as  to  transfer  a  good  title  to  the  claim,  especially  when,  the  debt  has 
not  yet  matured  and  when  the  principal  is  not  in  default  and  has  not  been  called 
upon  to  repay  the  advances.^  Where  on  attachment  factors  of  defendant  certify 
tliat  they  have  no  goods  belonging  to  him,  tiiis  does  not  affect  the  rights  of 
other  creditors  who  before  the  certiiicate  was  given  had  acquired  an  equitable 
right  to  have  any  such  goods  applied  to  pay  acceptances  of  defendant  held  by 
them ;  and  this,  even  though  the  factor  be  deemed  to  have  lost  his  lion  by  mak- 
ing the  certificate.''  A  consignee  cannot,  in  discharge  of  the  freight,  abandon  to 
the  master  of  the  carrier  vessel  goods  which  have  greatly  deteriorated  on  the 
voyage  ; ''  nor  can  he,  after  receiving  the  goods,  withhold  a  part  of  the  freight 
for  a  partial  damage  and  thereby  to  that  extent  discharge  the  freight.  If  he 
receives  the  goods  he  becomes  with  his  principal  liable  for  the  freight  thereon.* 
The  rule  that  an  agent  for  an  undisclosed  principal  may  be  treated  as  principal 
is  of  course  applicable  to  a  factor  and  is  not  affected  by  the  fact  that  the  factor 
is  known  to  be  a  commission  merchant.'  A  factor,  by  settling  with  his  principal, 
cannot  avoid  a  previously  admitted  liability  to  a  third  person  for  expenses 
incurred  in  forwarding  goods,  without  the  consent  of  tlie  third  person.'"  If  the 
factor  is  notified  that  a  consignment  has  been  drawn  against  in  favor  of  a  third 
person  who  advanced  tiie  purchase-price  to  tiie  consignor,  the  proceeds  cannot 
be  applied  on  a  debt  due  the  factor  from  the  consignor  on  drafts  drawn  against 
other  shipments  which  he  has  paid  at  the  consignor's  request." 

b.  Foreign  Factor  Dealt  With.  By  the  usage  of  trade  factors  acting  for  mer- 
chants resident  in  a  foreign  country  are  held  personally  liable  for  contracts  made 
by  them  for  their  principals,  notwithstanding  they  fully  disclose  at  the  time  the 
character  in  which  they  act.'^    The  rule  has  been  held  not  applicable  to  the  case 

4.  Randolph  v.  Ware,  3  Cranch  (U.  S.)  Ohio  Dec.  (Reprint)  479,  14  Cine.  L.  Bui.  110. 
503,  2  L.  ed.  512,  holding  that  the  promise  is  10.  Johnson  r.  McCampbell,  6  Baxt.  (Tenn.) 
a  mere  personal  engagement  of  the  factor.  294. 

5.  Commercial  Nat.  Bank  v.  Heilbronner,  11.  Evans-Snider-Buell  v.  Amarillo  First 
108  N.  Y.  439,  15  N.  E.  701  [reversing  52  Nat.  Bank,  15  Tex.  Civ.  App.  163,  39  S.  W. 
N.  Y.  Super.  Ct.  388].  213.      See    also    Cairo    First    Nat.    Bank    v. 

6.  Mutual  Redemption  Bank  v.  Sturgis,  9  Crocker,  111  Mass.  163;  De  Wolf  v.  Gardner, 
Bosw.   (N.  Y.)   660.  12  Cush.  (Mass.)   19,  59  Am.  Dec.  165  (hold- 
Goods  of  the  principal  debtor  in  the  hands  ing  that  where  notice  of  an  intended  consign- 

of  his  factor  are  liable  to  attachment  for  his  ment  was  given  to  the  factor  and  that  the 

debts    as   against   any    claim   or    interest   of  warehouse  receipt  for  the  goods  was  attached 

third  persons  in  or  to  the  goods  or  their  pro-  to  a  draft  drawn  on  him  and  discounted  by 

ceeds,  unless  some  constructive!  possession  or  a  bank  and  he  assented  to  the  conditions  of 

lien  has  been  acquired  by  such  third  persons,  the  consignment,  he  became  the  agent  of  the 

or  some  facts  have  occurred  which  create  an  bank  to   receive,  hold,   sell,  and  account  for 

obligation  on  the  part  of  the  factor  to  hold  the  goods  or  their  proceeds )  ;  Rochester  Bank 

them  for  such  third  persons,  or  which  divest  v.  Jones,  4  N.  Y.  497,  55  Am.  Deo.  290   [rc- 

the  debtor's  control  over  them.    Goodhue  V.  versing  4  Den.  489]. 
McClarty,  3  La.  Ann.  56.  Notice,  whether  actual  or  constructive,  of 

7.  Brown  v.  Clayton,  12  Ga.  564.  an   agreement  between   the   principal   and   a 

8.  Brown  v.  Clayton,  12  Ga.  564.  third  person  that  the  third  person  should  be 
0.  Wheeler  v.  Reed,  36  111.  81.  reimbursed  for  advances  by  a  draft  drawn  on 
A  factor  for  distillers  undisclosed  as  prin-       the  consignment  to  the  factor  is  sufScient  to 

cipals  who  contracts  to  sell  and  deliver  on  make  the   factor  liable   to  the   third   person 

board   freight   cars  by  a  transfer   of  bill   of  for   payment   of  the   draft   when    so   drawn. 

lading  barreled  spirits  in  bond  for  export  and  Cordell  v.  Hall,  34  Fed.  866. 

does  so  deliver  them  undertakes  by  implica-  13.  McKenzie   v.   Nevius,    22   Me.    138,    38 

tion  that  the  barrels  should  be  fit  and  prop-  Am.  Dec.  291.     See  also  Rogers  v.  March,  33 

erly   filled    for    such    transportation    and   is  Me.   106;   Kirkpatrick  v.  Stainer,  22  Wend. 

liable   for  leakage   caused  by  the  breach  of  (N.  Y.)   244. 

his   undertaking,    although   the  leakage  was  The   ordinary   presumption  in    suck  cases 

due  to  latent  defects  in  the  wood  of  which  the  "  not   only   is   that   credit   is    given    to    the 

barrels   were   made.     Stevens   v.   Pincoffs,   i)  agents,  but  that  it  is   exclusively  given   to 
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of  a  principal  domiciled  in  another  state  of  the  Union  as  the  interests  of  trade  do 
not  recjuire  it.'^  When  a  written  contract  is  made  and  expressed  to  be  with  a 
foreign  principal  and  not  with  the  agent,  the  latter  is  not  liable,  although  the 
contract  be  signed  by  him  for  and  on  account  of  the  foreign  principal."  under 
the  more  modern  decisions  this  distinction  between  a  foreign  and  domestic  factor 
is  being  obliterated.'' 

e.  Pledge  of  Goods  by  Factor.  A  pledge  of  the  principal's  goods  by  a  factor 
for  his  own  use  passes  as  against  the  principal  no  title  or  right  under  the  common 
law  to  the  innocent  pledgee.'^  A  pledgee  may  be  held  liable  to  account  to  the 
principal  for  the  goods,"  or  he  may  be  held  liable  in  conversion.'^  But  the  inno- 
cent pledgee  is  generally  held  to  have  the  right  to  recoup  by  the  sum  due  from 
the  principal  to  the  factor  for  advances,  expenses,  commissions,  etc.''  The  factor 
himself  is  estopped  from  setting  up  his  own  tortious  aet.^"  If  after  pledging  the 
goods  the  factor  sells  them,  the  purchaser  gets  a  good  title  and  can  enforce  his 
rights  against  the  pledgee.*'     And  it  has  been  held  that  a  lien  created  by  the 


them,  to  the  exoneration  of  their  employeis. 
Still,  however,  this  presumption  is  liable  to 
be  rebutted  by  proofs  that  credit  was  given 
to  both  principal  and  agent  or  to  the  prin- 
cipal only."  Story  Agen.  §§  265,  268  \_quoted, 
in  Kirkpatrick  v.  Stainer,  22  Wend.  (N.  Y.) 
244,  254]. 

The  reason  of  this  rule  according  to  Justice 
Story  is  founded  on  "  the  presumption,  that 
the  party  dealing  with  the  agent  intends  to 
trust  one  who  is  known  to  him,  and  resides 
in  the  same  country,  and  subject  to  tlie  same 
law  as  himself,  rather  than  one,  who  if 
known,  cannot  from  his  residence  in  a  foreign 
country,  be  made  amenable  to  those  laws,  and 
whose  liability  may  be  affected  by  local  in- 
stitutions, and  local  exemptions,  which  may 
put  at  hazard  both  his  rights  and  his  rem- 
edies." Story  Agen.  §  290  \quoted  in  Eogers 
V.  March,  33  Me.  106,  112]. 

13.  Vawter  v.  Baker,  23  Ind.  63 ;  New  Cas- 
tle Mfg.  Co.  V.  Red  River  R.  Co.,  1  Rob.  (La.) 
145,  36  Am.  Dec.  686.  See  also  Kirkpatrick 
V.  StaineT,  22  Wend.    (N.  Y.)   254. 

14.  Story  Agen.  §  268  Vquoted  in  Maury  v. 
Ranger,  38  La.  Ann.  485,  489,  58  Am.  Rep. 
197]. 

15.  Barry  v.  Page,  10  Gray  (Mass.)  398. 
See  also  Maury  v.  Ranger,  38  La.  Ann.  485, 
488,  58  Am.  Rep.  197. 

16.  Alabama. — Bott  v.  McCoy,  20  Ala.  578, 
56  Am.  Dee.  223. 

Illinois. —  See  Silverman  v.  Bush,  16  111. 
App.  437. 

Massachusetts. —  See  Michigan  State  Bank 
ti.  Gardner,  15  Gray  362. 

Netv  York. —  Bonito  v.  Mosquera,  2  Bosw. 
401 ;  Walther  v.  Wetmore,  1  E.  D.  Smith  7. 

Texas. —  See  Wootiers  v.  Kaufman,  73  Tex. 
395,  11  S.  W.  390. 

United  States. — Warner  v.  Martin,  11  How. 
209,  13  L.  ed.  667. 

See  23  Cent.  Dig.  tit.  "Factors,"  §  83. 

Where  a  merchandise  broker  to  whom 
goods  are  delivered  with  power  to  sell  and 
receive  payment  deposits  them  in  the  usual 
course  of  business  with  a  commission  mer- 
chant connected  in  business  with  a  licensed 
auctioneer  who  advances  his  notes  thereon, 
the  deposit  binds  the  principal.     Laussatt  v. 
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Lippincott,  6   Serg.  &  R.    (Pa.)    386,   393,  9 
Am.  Dec.  440. 

If  a  pledgee  has  notice  of  the  principal's 
interest  (Bonniot  v.  Fuentes,  10  La.  Ann. 
70)  or  such  facts  as  should  put  him  upon 
inquiry,  as  that  the  relation  of  consignor  and 
consignee  exists  (Clarke  v.  Edwards,  44  Miss. 
778,  where  a  factor  transferred  goods  in  his 
hands  belonging  to  consignor  to  another  to 
secure  a  debt  owing  by  factor,  asserting  that 
consignor  had  authorized  him  to  use  the 
goods  or  their  proceeds  in  his  business,  such  i 
statement  being  false)  ;  or  that  the  pledgor 
is  a  factor  (St.  Louis  Nat.  Bank  v.  Ross,  9 
Mo.  App.  399)  the  pledgee  of  course  obtains 
no  title  or  right. 

17.  Warner  v.  Martin,  11  How.  (U.  S.) 
219,  13  L.  ed.  667. 

18.  See  Wootiers  v.  Kaufman,  73  Tex.  395, 
11  S.  W.  390. 

Conversion  generally  see  Teoveb  and  Con- 

VERSIOIiT. 

19.  Ludden  v.  Buffalo  Batting  Co.,  22  111. 
App.  415;  Louisville  First  Nat.  Bank  r. 
Boyce,  78  Ky.  42,  39  Am.  Rep.  198;  Macky 
r.  Dillinger,  73  Pa.  St.  85.  Contra,  Bonito  v. 
Mosquera,  2  Bosw.  (N.  Y.)  401.  See  Walther 
V.  Wetmore,  1  E.  D.  Smith   (N.  Y.)  7. 

The  purchase  of  property  by  a  factor  in  his 
own  name  makes  him  to  all  the  world  an 
apparent  owner,  and  so  far  as  the  rights  of 
third  persons  are  affected  his  power  is  unlim- 
ited and  he  has  the  right  to  sell  or  pledge. 
Leet  V.  Wadsworth,  5  Cal.  404.  See,  how- 
ever, Wright  V.  Solomon,  19  Cal.  64,  79  Am. 
Dec.  196. 

20.  Bott  V.  McCoy,  20  Ala.  578,  56  Am. 
Dec.  223. 

Estoppel  generally  see  Estoppel. 

21.  Nowell  V.  Pratt,  5  Cush.  (Mass.)  HI, 
where  the  goods  were  not  delivered  to  the  pur- 
chaser, and  subsequently  the  pledgee  sold 
them  and  received  the  proceeds,  and  he  was 
held  liable  for  the  proceeds  on  demand  to  the 
purchaser  in  an  action  of  assumpsit.  Contra, 
Bott  V.  McCoy,  20  Ala.  578,  56  Am.  Dec.  223, 
holding  that  as  between  the  pledgee  and  a 
subsequent  transferee  of  the  goods  the  pledg- 
ee's title  so  long  as  the  principal  does  not 
complain  is  superior. 
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consignor  previous  to  the  pledge  would  follow  the  goods  into  the  hands  of  the 
innocent  pledgee.^^ 

d.  Rights  and  Liabilities  Arising  From  Sale^  by  Factor  —  (i)  Oenerallj. 
A  factor  with  a  general  authority  to  sell  goods  intrusted  to  him  or  a  factor  held 
out  to  the  world  by  his  principal  as  possessing  that  authority  may  pass  a  good 
title  to  an  innocent  purchaser,  although  he  sells  in  violation  of  his  duty  and  of 
the  secret  instructions  of  his  principal.^  But  the  mere  possession  of  goods  by  a 
factor  is  not  evidence  to  the  world  that  he  has  an  unlimited  authority  to  sell  them 
so  as  to  preclude  the  owner  from  impeaching  a  sale  made  by  him  by  showing 
that  goods  were  intrusted  to  hiin  for  a  wholly  different  purpose,  such  as  trans- 
portation to  another  place  or  temporary  custody.^'  A  honafide  sale  by  a  factor 
of  the  goods  of  his  principal  for  a  valuable  consideration  by  assigning  over  the 
bill  of  lading  is  valid  as  against  the  principal  if  the  factor  has  tlie  bill  of  lading 
in  his  possession;^*  and  this  is  true,  although  the  goods  had  not  at  the  time  of 
the  transfer  of  the  bill  of  lading  come  into  the  factor's  hands."  But  if  the 
authority  of  a  factor  to  sell  has  not  yet  been  exercised  the  owner  may  counter- 
mand the  consignment  and  sell  the  goods  in  transitu,  and  the  purchaser's  title 
will  be  valid.^  If,  however,  the  factor  sells  and  delivers  the  property  befoi-e 
notice  of  the  revocation  of  his  authority,  the  purchaser  who  has  bought  honafide 
acquires  a  good  title  as  against  a  prior  purchaser  from  the  consignor  without 
deliver}'.^'  If  the  factor  sells  in  his  own  name  as  owner  and  does  not  disclose  his 
principal  and  acts  ostensibly  as  the  real  and  sole  owner,  the  purchaser  in  an  action 
by  the  principal  upon  the  contract  will  be  entitled,  if  he  iona  fide  dealt  with  the 
factor  as  owner,  to  set  off  any  claim  he  may  have  against  the  factor  in  answer  to 
the  demand  of  the  principal.^    But  if  the  purchaser  knew  that  the  factor  was 


83.  Michigan  State  Bank  v.  Gardner,  15 
Gray  (Mass.)   362. 

23.  Sale  generally  see  Sales. 

24.  See  Cook  v.  Beal,  1  Bosw.  (N.  Y.) 
497;  Gibbs  v.  Linsley,  13  Vt.  208,  holding 
that  where  a  person  delivery  property,  all  of 
the  same  kind,  to  a  merchant  acting  as  his 
factor,  who  sells  the  same,  the  owner  cannot 
avoid  the  sale  by  showing  that  in  truth  he 
authorized  the  sale  of  only  a  part  of  the 
articles. 

Notice  in  general. —  A  purchaser  from  a 
factor  with  knowledge  of  the  agency  and  that 
the  agent  is  selling  to  raise  money  for  his 
own  purposes  and  to  apply  it  to  his  own  uses 
acquires  no  title  as  against  the  principal. 
Easton  v.  Clark,  35  N.  Y.  225. 

Notice,  not  of  agency,  but  of  insolvency. — 
A  purchaser  who  does  not  know  of  the  fac- 
tor's agency  but  does  know  him  to  be  insolv- 
ent at  the  time  acquires  no  title.  Warner  v. 
Martin,  11  How.  (U.  S.)  209,  13  L.  ed. 
667. 

The  delivery  by  the  factor  of  goods  in  pay- 
ment of  an  antecedent  debt  due  to  a  person 
who  knew  that  the  goods  belonged  to  another 
passes  no  title  as  against  the  true  owner,  to 
whom  the  deliveree  may  be  made  liable. 
Scriber  v.  Masten,  11  Cal.  303.  But  it  has 
been  held  that  where  the  principal  allows  his 
goods  to  be  so  managed  by  the  factor  as  to 
indicate  to  third  persons  that  the  factor  is 
the  owner,  the  factor  may  make  a  valid  sale 
in  discharge  of  a  previous  debt  to  one  who 
has  no  notice,  actual  or  constructive.  Morris 
V.  Sellers,  46  Tex.   391. 

25.  Cook  V.  Beal,   1    Bosw.    (N.  Y.)    497. 


See  Bias  v.  Chickering,  64  Md.  348,  1  Atl. 
709,  54  Am.  Rep.  770  (Alvey,  C.  J.,  dissent- 
ing), holding  that  where  a  member  of  a 
firm  selling  pianos  on  commission  took  one 
to  his  home  and  after  keeping  it  a  few 
months  sold  it  to  an  innocent  purchaser  for 
cash,  the  seller  being  at  the  time  financially 
embarrassed,  the  sale  was  legal,  and  upon 
replevin  by  the  consignor  the  purchaser  was 
entitled  to  the  piano. 

26.  Walter  v.  Ross,  29  Fed.  Cas.  No.  17,122, 
2  Wash.  283.  But  see  Canadian  Bank  of 
Commerce  v.  Baum,  187  Pa.  St.  48,  40  Atl. 
975,  holding  that  where  the  factor  sent  an 
invoice  and  bill  of  sale  of  goods  to  defend- 
ant without  and  previous  notice  to  defend- 
ant and  not  in  pursuance  of  any  previous 
contract  of  sale,  and  the  transfer  of  the 
indicia  of  title  was  in  anticipation  of  a 
fraudulent  failure  and  the  reason  for  send- 
ing the  indicia  of  title  was  that  the  fac- 
tor had  spent  funds  which  defendant  had  sent 
him  to  pay  not«s  not  yet  due,  and  he  knew 
that  he  would  be  unable  to  pay  them,  defend- 
ant took  no  title  to  the  goods  as  against  the 
owner  of  the  legal  title. 

27.  Ryberg  v.  Snell,  21  Fed.  Cas.  No. 
12,190,  2  Wash.  403. 

28.  Ryberg  v.  Snell,  21  Fed.  Cas.  No. 
12,190,  2  Wash.  403. 

29.  Jones  v.  Hodgkins,  61  Me.  480. 

30.  Alabama. —  Gardner  v.  Allen,  6  Ala. 
187,  41  Am.  Dec.  45. 

Maine. —  See  Traub  v.  Milliken,  57  Me.  63, 
2  Am.  Dec.  14. 

Missouri. —  Crocker  v.  Irons,  3  Mo.  App. 
486. 
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selling  the  goods  as  agent  he  has  no  right  to  set  off  in  an  action  by  the  principal 
for  the  price  of  the  goods  a  debt  due  to  him  from  the  factor,  although  the  pur- 
chaser did  not  at  the  time  of  the  purcliase  know  or  have  the  means  of  knowing 
who  was  the  principal.^'  The  mere  fact  that  the  vendor  is  a  factor  does  not  in 
the  absence  of  other  facts  tend  to  show  that  he  is  not  the  real  principal.^'  A 
factor  with  actual  or  constructive  notice  of  a  lieu  of  a  third  person  upon  his 
principal's  goods  is  liable  to  the  owner  of  the  lien  for  the  loss  thereof  occurring 
through  a  sale  made  by  the  factor  and  his  subsequent  action.^'  A  factor  who 
innocently  sells  a  consignment  of  goods  which  were  stolen  is  liable  to  the  pur- 
chaser to  whom  he  sells  if  the  goods  are  subsequently  recovered  by  the  true 
owner.^  Where  a  factor  makes  a  contract  of  sale  for  the  benefit  of  his  prin- 
cipal of  goods  to  arrive  within  a  certain  period,  the  factor  may,  as  against  one 
who  discounted  drafts  drawn  on  the  goods  consigned  and  to  whom  the  bills  of 
lading  were  delivered,  substitute  other  goods  of  the  same  character  in  fulfilment 
of  the  contract.^ 

(ii)  Warranty  jb7  Factor.  A  factor,  in  the  absence  of  authority  from  his 
principal  or  a  custom  or  usage  of  trade,  cannot  give  a  warranty  of  the  goods  of 
his  principal  which  he  sells,  so  as  to  bind  the  principal.^'  But  if  the  factor  gives 
a  warranty  without  designating  that  he  acted  as  agent  ^  or  even  if  without 
authority  he  gives  a  warranty  and  the  purchasers  knew  that  he  was  acting  as 
agent  only,^  he  may  be  held  personally  liable  on  the  warranty.  The  mere  fact 
that  the  purchaser  knew  the  name  of  the  real  owner  of  the  goods  does  not  pre- 
clude his  right  of  holding  the  factor  liable,  where  the  purchaser  intended  to  give 
credit  to  the  factor.^'  That  the  factor  was  dealing  with  the  property  of  a  third 
person  does  not  affect  the  right  of  the  purchaser  to  retain  the  goods  and  seek  his 
remedy  founded  upon  a  breach  of  warranty  instead  of  returning  the  goods.*" 


Jfew  York. —  Hogan  o.  Shorb,  24  Wend. 
458. 

England. —  Borries  v.  Imperial  Ottoman 
Bank,  L.  E.  9  C.  P.  38,  43  L.  J.  C.  P.  3,  29 
L.  T.  Eep.  N.  S.  689,  22  Wkly.  Rep.  92;  Ex 
p.  Dixon,  4  Cli.  D.  133,  46  L.  J.  Bankr.  20, 
35  L.  T.  Rep.  N.  S.  G44,  25  V,Wy.  Rep.  105 ; 
George  v.  Claggett,  2  Esp.  557,  Peake  Add. 
Cas.  131,  7  T.  E.  359,  4  Rev.  Rep.  462;  Ra- 
bone  V.  William,  7  T.  R.  360  note,  4  Rev. 
Rep.  463   note. 

31.  Semenza  v.  Brinsley,  18  0.  B.  N.  S. 
467,  11  Jur.  N.  S.  409,  34  L.  J.  C.  P.  161,  12 
L.  T.  Eep.  N.  S.  265,  13  Wkly.  Eep.  634,  114 
E.  b.  L.  467.  See  also  Baxter  v.  Duren,  29 
Me.  434,  50  Am.  Dee.  602,  Shepley,  C.  J.,  de- 
livering the  opinion  of  the  court. 

32.  Crocker  v.  Irons,  3  Mo.  App.  486,  where 
the  factor  was  engaged  in  the  business  of 
buying  and  selling  cattle  for  his  own  account 
and  as  a  factor. 

33.  Merchants',  etc.,  Bank  v.  Meyer,  56 
Ark.  499,  20  S.  W.  406,  holding  that  where 
a  factor  sells  cotton  for  the  planter,  knowing 
that  the  planter  is  lessee  of  the  plantation 
on  which  the  cotton  was  grown  and  having 
reason  to  believe  that  he  was  without  funds 
sufficient  to  grow  the  crops,  he  has  construc- 
tive notice  of  the  landlord's  lien  for  rent  and 
is  liable  to  the  landlord  as  for  conversion  of 
the  cotton;  and  that  where  the  cotton  was 
subject  to  a  mortgage  which  was  recorded, 
ttie  factor  is  liable  to  the  mortgagee  for 
damages  which  he  may  sustain  by  the  fac- 
tor's action  in  depositing  the  proceeds  of 
the    cotton    in    bank    to    the    credit    of    the 
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principal.     See  White  v.  Boyd,  124  N.  C.  177, 
32  S.  E.  495. 

34.  Edgerton  v.  Michels,  66  Wis.  124,  26 
N.  W.  748,  28  N.  W.  408. 

35.  Hong  Kong,  etc..  Banking  Corp.  f. 
Cooper,  114  N.  Y.  388,  21  N.  E.  994. 

36.  Upton  V.  Suffolk  County  Mills,  11 
Cush.  (Mass.)  586,  59  Am.  Dec.  163,  holding 
that  a  general  factor  has  no  implied  author- 
ity to  bind  his  principal  by  warranty  that 
flour  sold  on  his  account  will  keep  sweet  dur- 
ing a  sea  voyage  from  Massachusetts  to 
California. 

Unless  the  character  or  quality  of  the  goods 
consigned  to  him  is  communicated  by  the 
consignors,  it  is  the  business  of  the  factor  to 
ascertain  what  they  are  in  that  respect  and 
put  them  upon  the  market  only  as  such ;  and 
when  he  goes  beyOnd  that  he  is  not,  as  be- 
tween him  and  his  principal,  within  the  au- 
thority presumptively  conferred  by  the  latter 
upon  him.  Argersinger  v.  MacNaughton,  114 
N.  Y.  535,  21  N.  E.  1022,  11  Am.  St.  Eep. 
687. 

37.  Hastings  v.  Lovering,  2  Pick.  (Mass.) 
214,  13  Am.  Dec.  420,  holding  factor  liable,, 
although  he  had  settled  with  his  principal 
before  notice  of  any  breach  of  warranty,  and 
although  before  the  property  was  delivered 
the  owner  had  informed  the  vendee  that  it 
was  sold  on  his  account. 

38.  Argersinger  v.  MacNaughton,  114N.  Y.. 
535,  21  N.  E.  1022,  11  Am.  St.  Rep.  687. 

39.  Sprague  v.  Rosenbaum,  38  Fed.  386. 

40.  Argersinger  v.  MacNaughton,  114  N.Y. 
535,  21  N.  E.  1022,  11  Am.  St.  Rep.  687. 


FACTORS  AND  BROKERS 


[19  Cyc]     173 


(hi)  Pmoceeds  of  Sale.*^  Factors  have  a  right  to  receive  payment  from  the 
purchaser  of  the  principal's  goods  and  to  give  receipts  for  payment,  and  a  pay- 
ment to  the  factor  discharges  ^ro  tanto  the  claim  of  the  principal  unless  notice  is 
given  to  pay  to  the  principal.^  When  payment  is  not  made  at  the  time  of  the 
purchase,  a  sale  by  a  factor  creates  a  contract  between  liis  principal  and  the  pur- 
chaser,^ and  the  latter  has  a  right  to  pay  the  owner  in  spite  of  the  objection  '^f  the 
factor,**  and  after  notice  of  tlie  claim  of  his  principal  the  purchaser  is  bound  to 
pay  the  proceeds  to  the  principal.*'  In  a  suit  against  a  factor,  the  buyer  is  not 
subject  to  garnishment  for  the  debt  due  to  the  principal,  whether  the  factor  acts 
under  a  del  credere  commission  or  not.*^  A  factor  is  liable  to  the  true  owner  of 
goods  for  their  proceeds  unless  he  has  actually  and  without  notice  of  their  true 
ownership  paid  over  the  proceeds  to  his  principal  or  done  something  equivalent.*' 
A  mere  entry  on  the  factor's  books  to  the  credit  of  the  principal  is  no  answer  to 
the  claim  of  the  true  owner  if  the  factor  has  not  parted  with  anything  of  valne.^' 
If  a  bill  of  exchange  is  drawn  against  a  consignment  an  indorser  cannot  claim 
that  the  factor  is  bound  to  apply  the  proceeds  of  the  consignment  to  the  payment 
of  the  bill,  unless  a  letter  of  advice  accompanying  the  consignment  expressly 
directs  a  specific  application  of  the  proceeds  of  the  consignment  to  the  payment  of 
the  bill."  And  even  though  a  specific  appropriation  has  been  made,  an  indorser 
who  had  no  notice  of  it  and  who  did  not  negotiate  and  indorse  the  bill  on  the 
faith  that  the  proceeds  would  be  applied  to  its  payment,  has  no  other  rights  than 
those  of  an  ordinary  indorser.'"  Where  a  shipper  assigns  a  bill  of  lading  to  a 
bank  which  discounts  the  draft  drawn  on  a  particular  consignment,  and  the  con- 
signee has  notice,  he  cannot  apply  the  proceeds  of  the  consignment  to  the  pay- 
ment of  a  draft  of  the  consignor  to  himself,  for  the  title  to  the  consignment  and 
the  proceeds  thereof  belong  to  the  bank  to  the  extent  of  the  draft  discounted  on 
the  security  thereof.''     But  if  a  bank  discounts  a  draft  and  obtains  no  property  in 


Right  to  return  goods  upon  breach  of  a  war- 
ranty or  to  sue  upon  the  breach  see,  gener- 
ally. Sales. 

41.  Proceeds  in  Confederate  currency  see 
West  V.  Miltenberger,  23  La.  Ann.  408. 

42.  Graham  v.  Duckwall,  8  Bush  (Ky.) 
12  [citing  Story  Agen.  112];  Traub  v.  Milli- 
ken,  57  Me.  63,  2  Am.  Rep.  14 ;  Rice  v.  GroflF- 
mann,  56  Mo.  434.  See  also  Golden  v.  Levy, 
4  N.  C.  141,  6  Am.  Dec.  555. 

A  payment  to  the  factor's  administrator 
is  no  payment,  as  the  authority  of  the  factor 
does  not  descend  to  his  administrator.  Mer- 
rick's Estate,  8  Watts  &  S.   (Pa.)  402. 

43.  Edmond  v.  Caldwell,  15  Me.  340;  Tit- 
comb  i:  Seaver,  4  Me.  542 ;  Kelley  v.  Munson, 
7  Mass.  319,  5  Am.  Dec.  47. 

44.  Golden  v.  Levy,  4  N.  C.  141,  6  Am. 
Dec.  555.  But  see  Toland  v.  Murray,  18 
Johns.  (N.  Y.)  24,  holding  that  where  a  non- 
resident consigns  goods  for  sale  on  his  ac- 
count, and  the  factor  sends  them  to  defend- 
ants for  sale,  defendants  are  bound  to  ac- 
count to  the  factor  for  the  proceeds  and  can- 
not retain  them  to  satisfy  a  demand  of  their 
own  against  the  non-resident. 

45.  Edmond  v.  Caldwell,  15  Me.  340. 

46.  Titcomb  v.  Seaver,  4  Me.  542. 

47.  Taylor  v.  Turner,  87  111.  296;  Weld  v. 
Shaw,  2  La.  Ann.  559. 

Where  the  goods  were  purchased  with 
money  obtained  from  a  third  person,  the  con- 
signor agreeing  that  the  third  person  should 
be  reimbursed  out  of  the  proceeds  when  the 


goods  were  sold  by  the  factors  and  the  factors 
know  of  the  agreement,  the  latter  cannot  ap- 
ply any  part  of  the  proceeds  to  the  debt  of 
the  principal  until  the  debt  due  to  the  third 
person  is  paid.  Cordell  v.  Hall,  34  Fed.  866, 
holding  that  whether  the  factor's  knowledge 
was  actual  or  constructive  was  immaterial, 
the  question  being  whether  he  knew  that  the 
principal  had  obtained  advances  from  the 
third  person. 

48.  Weld  V.  Shaw,  2  La.  Ann.  559,  Sli- 
dell,  J.  delivering  the  opinion  of  the  court. 

49.  See  Cowperthwaite  v.  Sheffield,  3  N.  Y. 
243  [affirming  1  Sandf.  416],  where  the  con- 
signor drew  bills  on  the  consignment  and  ad- 
vised the  consignee  thereof,  but  the  letter 
contained  no  specific  application  of  the  pro- 
ceeds of  the  consignment,  and  the  bills  con- 
tained nothing  on  their  faces  indicative  of 
their  having  been  drawn  on  the  specific  fund 
but  were  in  the  ordinary  form  of  negotiable 
bills  of  exchange,  and  the  bills  were  presented 
before  the  goods  arrived  and  were  refused 
acceptance,  and  mbsequently  after  selling  the 
goods  the  factor  paid  the  proceeds  to  the  con- 
signors. 

'50.  Cowperthwaite  r.  Sheffield,  3  N.  Y.  243 
[affirming  1  Sandf.  416]. 

51.  Batavia  First  Nat.  Bank  v.  Ege,  109 
N.  Y.  120,  16  N.  E.  317,  4  Am.  St.  Rep.  431, 
\^here  the  assignment  was  made  by  duplicate 
bills  of  lading.  See  also  Holmes  v.  German 
Security  Bank,  87  Pa.  St.  525,  where  the  bill 
of  lading  was  attached  to  the  draft. 

[I,  F,  1,  d,  (III)] 


174     [19  Cye.J 


FACTORS  AND  BROKERS 


the  consignment  by  the  assignment  of  the  bill  of  lading  or  by  the  attachment 
thereof  to  the  draft  or  by  other  means,  it  cannot  enforce  the"  promise  of  the 
factor  made  to  the  consignor  to  accept  the  draft  and  to  pay  it,  but  the  factor  may 
apply  tlie  proceeds  of  the  consignment  to  the  debt  of  the  principal  to  Hmself.'"' 
A  correspondent  and  agent  who,  under  contract  with  the  consignee  and  for  a 
consideration  moving  from  the  consignee,  discounts  bills  drawn  by  the  shipper 
on  the  consignee,  cannot,  as  against  the  shipper,  claim  of  the  proceeds  of  the  con- 
signments the  surplus  remaining  after  deducting  all  the  advances  made  on  tiie 
goods.^* 

e.  Right  of  Principal  to  Follow  Goods  or  Proeeeds  —  (i)  Genesallt.  In 
the  absence  of  statutes  which  furnisb  protection  to  persons  dealing  with  factors,^ 
the  principal  can  recover  his  property  wherever  he  can  trace  it  as  distinct  from 
tbat  of  the  factor  into  whomsoever's  hands  it  may  have  come.^'  lie  is  entitled 
to  recover  the  specific  goods  themselves  if  they  can  be  had,^"  and  if  the  goods 
themselves  cannot  be  recovered  he  may  recover  their  proceeds  if  they  can  be 
traced.^'     Thus  if  a  factor  barters  his  principal's  goods  in  a  manner  not  author- 


Control  of  contract  made  with  purchaser  of 
goods  "  to  arrive." —  Where  a  factor  in  his 
own  name  makes  a  sale  for  the  benefit  of  his 
principal  of  goods  "  to  arrive  "  within  a  cer- 
tain time,  and  the  principal  assigns  the  bills 
of  lading  for  goods  actually  shipped  to  a 
bank  discounting  drafts  drawn  against  the 
goods,  and  the  bank  has  no  knowledge  of  the 
contract  of  sale  made  by  the  factor,  the  bank 
has  control  of  the  consignment  thenceforth, 
but  it  has  no  control  over  or  rights  in  the 
contract  made  by  the  factor,  and  the  factor 
may,  as  against  the  bank,  upon  the  failure 
of  his  principal,  treat  the  contract  as  his 
own,  and  substitute  other  goods  of  the  same 
kind  and  apply  the  profits  of  the  transaction 
to  the  debt  owed  him  by  his  insolvent  prin- 
cipal. Hong  Kong,  etc.,  Banking  Corp.  v. 
Cooper,  114  N.  Y.  388,  21  N.  E.  994. 

If  a  factor  has  actual  or  constructive  notice 
of  an  agreement  between  the  consignor  and 
the  person  making  advances  to  him  that  the 
latter  .should  be  reimbursed  out  of  the  pro- 
ceeds of  the  goods,  he  cannot  apply  any  part 
of  the  proceeds  of  the  goods  to  the  payment 
of  the  debt  of  the  consignor  to  himself  until 
the  draft  drawn  for  the  advances  made  has 
been  paid.     Cordell  v.  Hall,  34  Fed.  866. 

52.  St.  Louis  Exch.  Bank  v.  Rice,  107 
Mass.  37,  9  Am.  Rep.  1. 

53.  Dodge  v.  Wilbur,  10  N.  Y.  579,  586 
[affirming  5  Sandf.  397]. 

54.  See  infra,  I,  F,  2. 

Where  the  factors  act  furnishes  protection, 
the  principal  may  equitably  follow  the  pro- 
ceeds of  his  consignment  into  the  hands  of 
any  person  who  receives  them  with  knowl- 
edge of  their  trust  character.  Bills  v. 
Schliep,  127  Fed.  103,  62  C.  C.  A.  103. 

55.  See  Stetson  v.  Gumey,  17  La.  162; 
Thompson  v.  Perkins,  23  Fed.  Cas.  No.  13,972, 
3  Mason  232.  See  also  Bills  v.  Schliep,  127 
Fed.  103,  62  C.  C.  A.  103,  holding  that  where 
factors  received  goods  for  sale  from  a  for- 
warder for  the  shippers,  and  were  thereafter 
notified  that  certain  car-loads  of  the  ship- 
ments belongred  to  defendant's  assignors,  and 
were  directed  to  report  sales  of  such  cars  to 
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them  direct,  after  which  the  forwarder  be- 
came bankrupt,  the  shippers  of  such  cars 
were  entitled  to  recover  the  proceeds  of  the 
sale  thereof  from  the  factors,  notwithstand- 
ing the  latter  mingled  the  funds  received 
from  the  various  shipments,  since,  after  no- 
tice of  the  forwarder's  want  of  title  in  the 
particular  cars,  it  would  be  presumed  in 
equity  that  the  factors  would  satisfy  their 
claims  out  of  the  other  shipments  in  their 
hands  before  resorting  to  the  cars  in  ques- 
tion, or  they  would  be  deemed  to  have  held 
the  entire  proceeds  not  necessary  to  satisfy 
their  claims  for  the  use  of  the  consignors  of 
the  cargoes  in  question. 

Identity  not  lost. —  Where  pork  packed  in 
barrels  is  consigned  to  a  factor  for  sale,  it 
does  not  lose  its  identity  as  the  particular 
property  of  the  consignor  by  being  stowed  in 
a  warehouse  with  a  large  quantity  of  pork 
of  the  same  quality  and  brand;  and  the  fac- 
tor will  not  be  entitled  to  dispose  of  it  as 
his  own  and  apply  the  ownership  of  his  prin- 
cipal to  other  pork  of  the  same  quality. 
Seymour  v.  Wyekoff,  10  N.  Y.  213. 

56.  Alexander  r.  Morris,  3  Call  (Va.)  89;, 
Hourquebie  v.  Girard,  12  Fed.  Cas.  No.  6,732, 
2  Wash.  212.  See  also  Bloodworth  v.  Jacobs, 
2  La.  Ann.  24. 

57.  Louisiana. —  Taylor  v.  De  Goicouria,  20 
La.  Ann.  30.  See  Stetson  v.  Gurney,  17  La. 
162,  holding,  however,  that  when  money  is 
advanced  to  an  agent  to  be  employed  in  the 
purchase  of  goods,  etc.,  the  latter  becomes 
indebted  to  that  amount  and  the  relation  of 
debtor  and  creditor  exists  between  them. 

Massachusetts. —  Chesterfield  Mfg.  Co.  v. 
Dehon,  5  Pick.  7,  16  Am.  Dec.  367. 

Missouri. —  Richardson  v.  St.  Louis  Nat. 
Bank,  10  Mo.  App.  246. 

Virginia. —  Alexander  v.  Morris,  3  Call  89. 

United  States. —  Hourquebie  v.  Girard,  12 
Fed.  Cas.  No.  6,732,  2  Wash.  212. 

See  23  Cent.  Dig.  tit.  "  Factors,"  §  95. 

One  of  several  principals  may  have  his  pro 
rata  share  of  the  proceeds  of  consignments 
if  he  can  trace  them.  Hutchinson  v.  Reed, 
Hoffm.    (N.  Y.)    216.     See  Chesterfield  Mfg. 
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ized  by  tlie  principal  and  not  within  tlie  ordinary  modes  of  transactino;  business, 
tbe  principal  may  follow  and  reclaim  the  property  whether  the  person  dealing 
with  the  factor  knew  him  to  be  such  or  iiot.=^  But  if  the  principal  has  by  any 
act  of  his  own  induced  a  third  person  to  believe  he  has  given  the  factor  authority 
to  dispose  of  the  goods  the  principal  cannot  reclaim  them.^'  The  principal  may 
recover  goods™  or  the  proceeds  of  a  consignment"  of  a  person  to  whom  they 
were  turned  over  in  the  payment  of  an  antecedent  debt  due  from  the  factor.  If 
goods  are  wrongfully  taken  from  the  possession  of  a  factor  by  an  officer  the 
owner  may  recover  them  back.^^ 

(ii)  Factor  Insolvent — (a)  In  Oeneral.  If  a  consignor  can  trace  his 
property  into  the  hands  of  his  factor,  wlietlier  it  be  the  identical  article  which 
came  into  the  hands  of  the  factor  or  other  property  purchased  for  the  principal 
by  the  factor  with  the  proceeds,  he  may  follow  it  either  into  the  hands  of  his 
factor  or  tlie  factor's  receiver  or  assignee  for  the  benefit  of  the  creditors.*^  A 
receiver  or  assignee  of  a  factor  who  has  become  insolvent  merely  succeeds 
to  his  rights,  and  is  under  the  same  obligation  to  restore  to  the  consignor  the 
proceeds  of  his  goods,  which  are  distinguishable,  as  the  factor  himself.'^  All 
that  the  factor  can  transfer  to  the  assignee  is  his  lien  on  the  goods  for  advances 
or  commissions.'' 

(b)  Under  Bel  Credere  Commission.  That  the  factor  has  a  del  credere  com- 
mission does  not  alter  the  rule  just  stated,  the  goods  in  the  hands  of  the  assignee 
for  creditors  belonging  none  the  less  to  the  consignor.^'     If  a  factor  under  a  del 


Co.  V.  Dehon,  5  Pick.  (Mass.)  7,  16  Am.  Dec. 
367,  holding  that  a  usage  of  commission  mer- 
chants to  mix  goods  from  different  consign- 
ors in  making  sale  did  not  prevent  any  one 
of  the  consignors  from  recovering  his  share 
of  the  proceeds  of  such  a  sale  after  the  as- 
signment of  the  factor. 

58.  Potter  v.  Dennison,  10  111.  590. 

59.  Potter  v.  Dennison,  10  111.  590. 

60.  Holton  V.  Smith,  7  N.  H.  446,  where 
the  buyer  of  the  goods  had  notice  of  the 
terms  on  which  the  factor  received  the  goods. 

61.  Long  V.  Bussell,  45  N.  Y.  Super.  Ct. 
464  [affirmed  in  83  N.  Y.  606]. 

63.  Jones  v.  Sinclair,  2  N.  H.  319,  9  Am. 
Dec.  75. 

The  creditor  of  a  consignee  of  goods  cannot 
by  attachment  defeat  the  right  of  the  con- 
signor to  stop  the  goods  in  transitu.  Land- 
auer  v.  Cochran,  54  Ga.  533 ;  Naylor  v.  Den- 
nie,  8  Pick.  (Mass.)  198,  19  Am.  Dec.  319; 
Schwabcher  v.  Kane,  13  Mo.  App.  126.  Com- 
pare Fenkhausen  f.  Fellows,  20  Nev.  312,  21 
Pac.  886,  4  L.  E.  A.  732.  See  also  Hepp  v. 
Glover,  15  La.  461,  35  Am.  Dec.  206;  Lane 
V.  Jackson,  5  Mass.  157. 

63.  Fahnestook  v.  Bailey,  3  Mete.  (Ky.) 
48,  77  Am.  Dec.  161;  Veil  v.  Mitchel,  28 
Fed.  Cas.  No.  16,908,  4  Wash.  105.  See  also 
Thompson  v.  Perkins,  23  Fed.  Cas.  No. 
13,972,  3  Mason  23i. 

If  the  factor  confuses  the  goods  of  several 
of  his  principals  and  thereby  obliterates  all 
traces  of  the  property,  the  consignors  are 
entitled  to  the  proceeds  of  the  goods  in  pro- 
portion to  the  values  of  the  respective  ship- 
ments. Trumbull  *;.  Union  Trust  Co.,  33  111. 
App.  319. 

If  the  factor  takes  one  note  for  the  goods 
of  several  consignors  and  afterward  assigns 
a  note  in  trust  for  his  creditors,  each  con- 


signor may  recover  his  proportion  of  the  pro- 
ceeds from  the  assignee  if  it  can  be  distin- 
guished. Chesterfield  Mfg.  Co.  v.  Dehon,  5 
Pick.  (Mass.)  7,  16  Am.  Dec.  367;  Denston 
V.  Perkins,  2  Pick.    (Mass.)    86. 

If  the  proceeds  cannot  be  traced  or  identi- 
fied the  consignors  have  no  privilege  for  their 
debt.     Ward  v.  Brandt,  11  Mart.    (La.)    331, 

13  Am.  Dec.  352.     See  also  Beach  v.  Forsyth, 

14  Barb.   (N.  Y.)   499. 

64.  Francklyn  v.  Sprague,  10  Hun  (N.  Y.) 
589  [citing  2  Kent  Comm.  623].  See  also 
Cushman  i\  Snow,  186  Mass.  169,  71  N.  E. 
529. 

Where  a  factor  is  insolvent  a  court  of 
equity  will  ordinarily  compel  the  payment  ot 
a  debt  due  for  goods  sold  by  the  factor  to  be 
made  to  the  principal.  In  re  Merrick,  5 
Watts  &  S.  (Pa.)  9  [reversing  2  Ashm.  485], 
where  it  was  said  that  the  court  would  prob- 
ably not  compel  payment  to  be  made  to  the 
principal  if  he  has  sued  the  factor  for  the 
value  of  the  goods  and  obtained  an  award 
of  arbitrators  for  his  claim  and  prosecuted 
him  to  bankruptcy  for  the  debt  and  has  him- 
self become  assignee  of  the  bankrupt. 

Bona  fide  sale  and  distribution. —  If  the 
property  of  the  principal  was  included  by  a 
factor  in  his  assignment  to  the  benefit  of  the 
creditors,  and  the  assignee  without  notice  of 
the  claim  of  the  principal  made  a  bona  fide 
sale  thereof  and  distributed  the  money  ac- 
cording to  the  trust,  the  assignee  is  not  re- 
sponsible therefor.  Fahnestock  r.  Bailey,  3 
Mete.    (Ky.)   48,  77  Am.  Dec.  161. 

65.  Terry  v.  Bamberger,  23  Fed.  Cas.  No. 
13,837,  14'Blatchf.  234,  44  Conn.  558.  See 
also  Thompson  v.  Perkins,  23  Fed.  Cas.  No. 
13,972,  3  Mason  232. 

66.  Converseville  Co.  v.  Chambersburg 
Woolen  Co.,  14  Hirn   (N.  Y.)   609;  Gindre  v. 
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credere  commission  fails  after  having  made  advances  in  the  form  of  notes  or 
acceptances,  liis  assignee  is  entitled  to  retain  amounts  arising  from  the  sale  of 
goods  until  the  notes  or  acceptances  are  surrendered  or  destroyed.*' 

f.  Ratifleation  by  Principal  of  Agent's  Acts.  After  sale  made  by  a  factor  by 
sample  contrary  to  instructions,  the  acknowledgment  of  liability  by  the  principal, 
on  the  failure  of  the  goods  to  comply  with  the  sample,  is  a  ratification  of  the 
sale.^     As  in  other  cases  the  act  of  ratification  must  be  with  knowledge.^' 

2.  Under  the  Factors  Acts  —  a.  The  Relieving  Statutes.  Owing  to  the  hard- 
ship imposed  by  the  common  law  upon  third  persons  who  entered  into  contracts 
without  notice  of  the  true  ownership  of  the  goods  in  the  custody  or  control  of 
factors,  statutes  have  been  passed  for  the  protection  of  such  persons.™  The 
object  of  this  remedial  legislation  was  to  protect  innocent  persons  who  dealt  in 
reliance  upon  tlie  apparent  ownership  of  the  factor  resting  upon  the  possession 
either  of  the  merchandise  itself"  or  tlie  documentary  evidence'^  of  ownership.'^ 
It  is  said  that  the  factors  acts,  being  in  derogation  of  the  common  law,  sliould 
be  strictly  constrned.'^ 

b.  Factor's  Possession  of  Goods"' — (i)  In  Osneral.  It  has  been  held  that 
the  word  "  possession  "  as  used  in  that  portion  of  the  Factors  Act  which  provides 
"  tliat  a  factor  intrusted  with  the  possession  of  any  merchandise  for  the  purpose 
of  sale,"  etc.,  shall  be  deemed  the  true  owner  tliereof "  means  actual  possession 
as  distinguished  from  constructive  possession."  But  the  word  is  said  to  mean 
such  control  of  or  dominion  over  merchandise  as  to  enable  a  factor  rightfully  to 
take  possession  of  it  without  the  aid  of  any  new  authority  or  document  furnished 
by  the  owner."  Goods  in  a  warehouse  subject  to  be  withdrawn  at  pleasure  by  a 
factor  on  discharging  the  lien  of  the  government  for  duties  may  be  regarded  as 
in  his  possession  so  as  to  support  a  pledge  thereof  made  by  him  independent  of 
tlie  provisions  of  the  act  in  regard  to  documentary  evidences  of  title.™    The 


Kean,  7  Misc.   (N.  Y.)   582,  28  N.  Y.  Suppl. 
4,  31  Abb.  N.  Cas.    (N.  Y.)    100. 

67.  Francklyn  v.  Sprague,  10  Hun  (N.  Y.) 
589.  See  also  Vail  v.  Durant,  7  Allen 
(Mass.)   408,  83  Am.  Dec.  695. 

68.  Rogers  v.  Kneeland,  10  Wend.  (N.  Y.) 
218. 

69.  See  Bott  v.  McCoy,  20  Ala.  578,  56 
Am.  Dee.  223. 

70.  The  first  act  was  passed  in  the  fourth 
year  of  George  IV.  Russell  Fact.  122  \.quoted 
in  Price  t.  Wisconsin  M.  &  F.  Ins.  Co.,  43  Wis. 
267].  This  act  was  followed  by  several  en- 
larging and  amendatory  acts,  viz.,  6  Geo.  IV, 
c.  94;  5  &  6  Vict.  c.  39;  40  &  41  Vict.  c.  39; 
and  finally  the  entire  preceding  legislation 
was  amended  and  consolidated  by  52  &  53 
Vict.  c.  4.5,  entitled  the  Factors  Act  (1889). 
L.  R.  26  St.  186.  St.  6  Geo.  IV,  e.  94  was  fol- 
lowed more  or  less  closely  by  several  states 
in  this  country.  New  York  having  enacted  a 
Factors  Act  by  Laws  (1830),  c.  179.  The 
New  York  statute  has  been  copied  more  or 
less  closely  in  a  number  of  states.  Price  v. 
Wisconsin  M.  &  F.  Ins.  Co.,  supra.  And 
with  the  exception  of  the  repeal  of  three 
of  the  less  important  sections    (N.  Y.  Laws 

( 1897 ) ,  e.  418,  repealing  sections  1  and  2 ; 
N.  Y.  Laws  (1886),  c.  593,  repealing  sec- 
tion 7),  it  constitutes  at  the  present  time  in 
its  original  form  a  part  of  the  statutory  law 
of  the  state  of  New  York  ( 2  Birdseye  Rev.  St. 

(3d  ed.  1901)  p.  1).  In  England  the  differ- 
ent amendments  just  enumerated  were  neces- 
sary because  the  courts  refused  to  relax  the 

[I,  F,  I,  e,  (II).  (B)] 


rules  of  the  common  law  any  further  than 
they  were  absolutely  required  to  do  by  a  very 
narrow  and  literal  construction  of  the  statutes 
in  question.  See  Russell  Fact.  140  [quoted 
in  Price  t.  Wisconsin  M.  &  F.  Ins.  Co.,  supra. 
The  English  factors  acts  have  been  intro- 
duced into  Canada  and  English  authorities 
are  to  be  looked  to  in  the  construction  of  the 
factors'  clauses  of  the  Canadian  code.  City 
Bank  v.  Barrow,  5  App.  Cas.  664,  43  L.  T. 
Rep.  N.  S.  393. 

71.  Possession  of  goods  see  vnfra,  I,  F, 
2,  b. 

72.  Possession  of  documentary  evidence  of 
title  see  infra,  I,  F,  2,  c. 

73.  New  York  Security,  etc.,  Co.  v.  Lip- 
man,  157  N.  Y.  551,  52  N.  E.  595  [affirming 
91  Hun  554,  36  N.  Y.  Suppl.  355];  Cart- 
wright  V.  Wilmerding,  24  N.  Y.  521 ;  Pegrara 
V.  Carson,  10  Bosw.  (N.  Y.)  505;  Bonito  v. 
Mosquera,  2  Bosw.    (N.  Y.)   401. 

74.  See  Victor  Sewing  Mach.  Co.  v.  Heller, 
44  Wis.  265. 

75.  Effect  of  pledge  under  statute  see  in- 
fra, I,  F,  2,  e. 

76.  Howland  v.  Woodruff,  60  N.  Y.  73,  16 
Abb.  Pr.  N.  S.  (N.  Y.)  411,  holding  that 
where  a  factor  obtained  an  advance  while 
the  goods  were  still  in  the  carrier's  posses- 
sion, persona  making  the  advances  obtained 
no  title  as  against  the  consignor. 

77.  Pegram  v.  Carson,  10  Bosw.  (N.  Y.) 
505. 

78.  Cartwright  v.  Wilmerding,  24  N.  Y. 
521.    See  also  Pegram  v.  Carson,    10  Bosw. 
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factors  acts  apply  only  to  mercantile  transactioiis.  Not  every  agent  intrusted 
witli  goods  is  an  agent  within  the  meaning  of  the  statutes.''  Not  only  must  the 
factor  be  intrusted  with  the  possession  of  the  goods  but  he  must  be  intrusted 
with  their  possession  "for  the  purpose  of  sale  or  as  security  for  any  advances  to 
be  made  or  obtained  thereon."  *■    The  section  of  the  Factors  Act  which  provides 


(N.  Y.)  505;  Gorum  f.  Carey,  1  Abb.  Pr. 
(N.  Y.)  285. 
<^  79.  It  does  not  include  a  mere  servant  or 
caretaker  or  one  who  has  possession  of  goods 
for  carriage  or  safe  custody  or  otherwise  as 
an  independent  contracting  party;  but  only 
persons  whose  employment  corresponds  to  that 
of  some  known  kind  of  commercial  agent 
like  that  class  from  which  the  act  has  taken 
its  name.  Levi  v.  Booth,  58  Md.  305,  42  Am. 
Rep.  332  (holding  that  a  person  to  whom  a 
diamond  ring  was  given  for  the  purpose  of 
obtaining  a  match  for  it,  or,  failing  in  that, 
to  get  an  offer  for  it,  that  person  being  a 
dealer  in  jewelry  but  having  no  regular  place 
of  business,  was  not  an  agent  within  Md. 
Code,  art.  4,  relating  to  agents  and  factors, 
and  that  the  mere  possession  of  the  ring  did 
not  give  him  power  to  dispose  of  it  as  though 
he  were  owner,  and  the  vendee  to  whom  he 
sold  it  could  be  held  liable  for  conversion  to 
the  true  owner);  Stollenwerck  v.  Thacher,  115 
Mass.  224  (holding  that  the  statute  does  not 
apply  to  a  cotton  broker  whose  commission 
is  a  fixed  sum  per  bale  from  a  firm  of  buyers, 
each  party  paying  his  own  expenses  on  re- 
ceiving from  them  a  bill  of  lading  with  draft 
attached  with  instructions  not  to  deliver  the 
bill  until  the  draft  is  paid  by  the  purchaser 
to  whom  the  invoice  has  been  sent)  ;  Florence 
Sewing  Mach.  Co.  v.  Warford,  1  Sweeny 
(N.  Y.)  433  (holding  that  where  goods  are 
in  possession  of  an  agent  who  has  charge  of 
the  shop  of  his  principal  and  is  authorized 
to  sell  goods  only  in  the  name  and  for  ac- 
count of  his  principal,  the  goods  so  sold  are 
in  law  in  the  possession  of  the  principal  at 
the  time  of  the  sale  and  hence  the  agent  is 
not  a  factor  within  the  meaning  of  the  Fac- 
tors Act)  ;  City  Bank  v.  Barrow,  5  App.  CaS. 
664,  43  L.  T.  Rep.  N.  S.  393  (holding  that 
a  person  to  whom  hides  are  sent  to  be  tanned 
at  an  agreed  price,  such  person  undertaking 
to  procure  freight  for  the  leather  from  Can- 
ada to  England,  is  not  a  person  intrusted 
with  the  goods,  within  the  meaning  of  the, 
factors  clauses  of  the  Canada  code,  so  as  to 
bind  his  principal  by  a  pledge  ot  the  goods 
even  if  a  sale  by  him  would  have  been  good 
under  the  clauses  of  the  code)  ;  Hevman  v. 
Flewker,  13  C.  B.  N.  S.  519,  9  Jur.  N.  S. 
895,  32  L.  J.  C.  P.  132,  1  New  Rep.  479,  106 
E.  C.  L.  519  (holding,  however,  that  a  person 
whose  ordinary  business  was  that  of  an  agent 
for  procuring  business  for  two  insurance 
offices  and  with  whom  pictures  were  deposited 
with  instructions  by  the  depositor  to  sell 
them  for  a  certain  commission  is  an  agent 
"  intrusted  with  the  possession  of  goods " 
within  the  meaning  of  the  Factors  Act,  5  &  6 
Vict.  u.  39,  and  consequently  the  depositor 
is  bound  by  a  contract  of  pledge  hona  fide 
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made  with  the  agent)  ;  Wood  v.  Rowclifle, 
6  Hare  183,  11  Jur.  707,  915,  31  Eng.  Ch. 
183  (holding  that  6  Geo.  IV,  c.  94,  and  5  &  6 
Vict.  c.  39,  was  not  applicable  to  the  case 
of  advances  made  upon  the  security  of  furni- 
ture used  in  a  furnished  house  —  not  in  the 
way  of  trade  —  to  the  apparent  owner  of  such 
furniture,  such  apparent  owner  afterward  ap- 
pearing to  be  the  agent  intrusted  in  the  cus- 
tody of  the  furniture  by  the  true  owner). 
See  also  Tremoille  v.  Christie,  69  L.  T.  Rep. 
N.  S.  338  [distinguishing  Hastings  v.  Pear- 
son, [1893]  1  Q.  B.  62,  67  L.  T.  Rep.  N.  S. 
553,  41  Wkly.  Rep.  127,  as  being  decided 
under  the  Factors  Act  (1889),  whereas  the 
principal  case  is  subject  to  5  &  6  Vict.  c.  39, 
and  is  bound  by  the  authority  of  Heyman  v. 
Flewker,  13  C'  B.  N.  S.  519,  9  Jur.  N.  S.  895, 
32  L.  J.  C.  P.  132,  1  New  Rep.  479,  106 
E.  C.  L.  519]. 

In  Canada  by  Code,  arts.  1487,  1488,  1489, 
a  sale  by  a  person  who  is  not  the  true  o^vner 
is  valid  "  if  it  be  a  commercial  matter  "  or 
if  the  sale  be  in  a  market  overt  or  from  a 
trader  dealing  in  such  articles.  City  Bank 
V.  Barrow,  5  App.  Cas.  664,  43  L.  T.  Rep. 
N.  S.  393.  A  music  teacher  who  induces  a 
manufacturer  to  ship  to  him  a  piano  that  he 
may  sell  it  to  a  customer  which  he  represents 
himself  as  having  and  who  pawns  the  piano 
under  an  assumed  name  is  not  an  agent 
within  the  meaning  of  the  Factors  Act. 
Bush  V.  Fry,  15  Ont.  122,  construing  Ont. 
Rev.  St.   (1887)   c.  121,  §§  2,  4,  5. 

80.  Thacher  v.  Moors,  134  Mass.  156  (hold- 
ing that  a  warehouseman  who  was  also  a 
broker  with  authority  only  to  receive  offers 
for  merchandise  stored  with  plaintiff  and  re- 
port it  to  his  principal  "  is  not  a  factor 
or  other  agent  intrusted  with  merchandise 
for  the  purpose  of  sale "  within  Mass.  Gen. 
St.  c.  54,  §  2,  or  "  a  person  entrusted  with 
merchandise  and  having  authority  to  sell 
or  consign  the  same  "  within  section  3.  See 
N.  Y.  Laws  (1830),  c.  179,  §  3;  Wis.  Acts 
(1863),  c.  91,  §  3.  See  also  Frankinstein  v. 
Thomas,  4  Daly  (N.  Y.)  256;  Price  v.  Wis- 
consin M.  &  F.  Ins.  Co.,  43  Wis.  267;  Biggs 
V.  Evans,  [1804]  1  Q.  B.  88,  58  J.  P.  84,  69 
L.  T.  Rep.  N.  S.  723  (holding  that  a  person 
who  is  a  dealer  in  jewelry  and  gems  and  does 
business  both  on  his  own  account  and  as 
agent  for  others  and  with  whom  an  opal  mat- 
rix table-top  is  deposited  on  the  terms  that 
it  should  not  be  sold  to  any  person  or  at  any 
price  without  the  owner's  authority  is  not  an 
agent  intrusted  with  goods  for  the  purpose 
of  sale)  ;  Cole  v.  North  Western  Bank,  L.  R. 
10  C.  P.  354,  44  L.  J.  C.  P.  233,  32  L.  T.  Rep. 
N.  S.  733  laffirming  22  Wkly.  Rep.  861] )  ; 
Monk  V.  Whittenburv,  2  B.  &  Ad.  484,  1  M.  & 
Rob.  81,   22  E.   C.   L.   205    (holding  that  a 
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that  "  nothing  contained  in  this  act  shall  authorize  a  common  carrier,  warehouse- 
keeper  or  other  person  to  whom  merchandise  or  other  property  may  be  committed 
for  transportation  or  storage  only,  to  sell  or  hypothecate  the  sanie  "  comprehends 
a  factor  intrusted  with  the  possession  for  transportation  or  storage  only.^'  Under 
5  &  6  Vict,  an  agent  in  possession  of  goods  but  whose  authority  to  sell  lias  been 
revoked  and  who  wrongfully  retained  them  after  a  demand  for  them  by  the  prin- 
cipal is  not  deemed  in  possession  for  the  purposes  of  sale  or  pledge,  although  the 
pledgee  knew  nothing  of  the  revocation  of  authority  ;  ^  but  at  the  present  time 
any  sale,  pledge,  or  other  disposition  of  the  goods  by  an  agent  in  possession  is 
valid,  although  his  authority  has  been  revoked,  provided  that  the  person  who 
claims  the  protection  of  the  statute  liad  no  notice  that  the  authority  had  been 
determined.^ 

(ii)  Under  Conditional  Sale  or  Similar  Transaction.  Where  a  person 
who  is  in  possession  of  goods  under  a  conditional  sale  sells  and  delivers  them 
before  all  the  rent  has  been  paid  to  one  who  receives  them  in  good  faitli  and  without 
notice  of  the  rights  of  the  conditional  vendor,  the  sale  and  delivery  are  within  the 
provisions  of  the  English  Factors  Act  of  1889,  section  9,**  and  the  second  vendee  gets 
a  good  title ;  ^  but  a  person  who  has  agreed  to  hire  goods  on  condition  that  he  may 
terminate  the  contract  at  any  time  by  returning  them  to  the  owner  but  that  upon 
the  payment  of  certain  instalments  they  shall  become  his  property  is  not  a  person 
who  has  "  agreed  to  buy  goods  "  within  said  act,*^  and  consequently  a  pledge  by 
him  to  a  third  person  without  notice  of  the  rights  attaching  to  the  goods  is  invalid 
as  against  the  owner.^     Where  a  debtor  makes  an  assignment  for  the  benefit  of 


■wliarflnger  without  any  authority  to  sell  is 
not  within  6  Geo.  IV,  c.  94,  §  i,  even  though 
he  sometimes  transacted  business  as  a  factor 
with  some  persons ) . 

An  agent  whose  duty  it  is  to  solicit  orders 
and  then  to  see  that  the  goods  are  forwarded 
to  the  customers  in  accordance  with  the 
orders  is  not  an  agent  intrusted  with  the  pos- 
session of  goods  within  the  meaning  of  the 
factors  acts.  Hellings  v.  Russell,  33  L.  T. 
Rep.  N.  S.  .380  [folloiving  Cole  v.  North 
Western  Bank  L.  R.  10  C.  P.  354,  44  L.  J. 
C.  P.  233,  32  L.  T.  Rep.  N.  S.  733],  where  it 
was  held  that  a  pledge  of  the  principal's 
poods  was  in  fraud  of  instructions  and,  al- 
though the  pledgee  made  advances  bona  fide 
and  without  knowledge  of  the  fraud,  the 
principal  could  recover  from  the  pledgee. 

81.  Cook  V.  Beale,  1  Bosw.  (N.  Y.)  497, 
505,  construing  N.  Y.  Laws  (1830),  §  6, 
where  the  court  said:  "We  are  unable  to 
see  that  there  are  any  grounds  whatever  for 
limiting  the  application  of  the  words,  '  or 
other  person,'  &c.,  to  any  particular  class  of 
persons ;  to  those,  for  example,  whose  ordi- 
nary business  is  the  transportation  or  storage 
of  goods  entrusted  to  their  charge  ...  It 
seetQS  to  us  plain,  that  it  is  the  special 
purpose  for  which  merchandise  or  other  prop- 
erty is  committed,  and  not  the  special  char- 
acter or  business  of  the  person  to  whom  it  is 
committed,  that  takes  from  him  the  author- 
ity to  sell  that  he  might  otherwise  be  held 
to  possess.  We  are  therefore  convinced  that 
no  court  of  justice  has  the  right  to  say  that 
the  words,  '  or  other  person,'  &c.,  are  not  just 
as  applicable  to  commission  merchants  and 
factors,  to  whom  goods  are  entrusted  for 
transportation  or  storage  only,  as  to  any 
other  class  or  description  of  persons  what- 

[I.  F,  2.  to.  (I)] 


ever."  See  also  Moors  v.  Kidder,  34  Hun 
(N.  Y.)  534  [affirmed  in  106  N.  Y.  32,  12 
N.  E.  818],  holding  that  it  is  not  enough  that 
the  person  intrusted  with  the  goods  should 
be  intrusted  for  the  purpose  of  storing  them 
in  the  owner's  name. 

82.  Fuentes  v.  Montis,  L.  R.  4  C.  P.  93,  38 
L.  J.  C.  P.  95,  19  L.  T.  Rep.  N.  S.  364,  17 
Wkly.  Rep.  208. 

83.  See  Factors  Act  of  1889  (St.  52  &  53 
Vict.  L.  R.  26  St.  187 ) . 

84.  Factors  Act  (1889),  §  9  (L.  R.  26  St. 
186,  188)  provides:  "Where  a  person,  hav- 
ing bought  or  agreed  to  buy  goods,  obtains 
with  the  consent  of  the  seller  possession  of 
the  goods  or  the  documents  of  title  to  the 
goods,  the  delivery  or  transfer,  by  that  per- 
son or  by  a  mercantile  agent  acting  for  him, 
of  the  goods  or  documents  of  title,  under  any 
sale,  pledge,  or  other  disposition  thereof,  to 
any  person  receiving  the  same  in  good  faith 
and  without  notice  of  any  lien  or  other  right 
of  the  original  seller  in  respect  of  the  goodSj 
shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  a  mer- 
cantile agent  in  possession  of  the  goods  or 
documents  of-  title  with  the  consent  of  the 
owner." 

85.  Lee  v.  Butler,  [1893]  2  Q.  B.  318,  62 
L.  J.  Q.  B.  591,  69  L.  T.  Rep.  N.  S.  370,  4 
Reports  563,  42  Wkly.  Rep.  88.  See  also 
Shenstone  v.  Hilton,  [1894]  2  Q.  B.  452,  63 
L.  J.  Q.  B.  584,  71  L.  T.  Rep.  N.  S.  339,  10 
Reports  390,  holding  that  an  auctioneer  who 
receives  goods  from  a,  person  in  possession 
of  them  under  such  a  contract  is  protected 
by  the  Factors  Act  of  1889,  section  9. 

86.  Factors  Act  (1889),  §  9. 

87.  Helby  v.  Matthews,  [1895]  A.  C.  471, 
60  J.  P.  20,  64  L.  J.  Q.  B.  465,  72  L.  T.  Rep. 
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his  creditors,  a  chattel  in  his  possession  under  a  hire-purchase  agreement,  of  which 
chattel  there  is  no  specific  delivery,  does  not  pass  to  the  assignee  under  the 
Factors  Act  of  1889,  section  9,  as  against  the  true  owner.^^ 

e.  Factor's  Possession  of  Documents  of  Title  ^"—(i)  In  Oeneeal.^  Under 
the  New  York  statute  it  is  unnecessary  that  the  principal  should  have  intrusted 
the  factor  with  the  identical  evidence  of  title  on  the  faith  of  wliich  he  procures 
a  lien.  Intrusting  him  with  the  primary  document  is  equivalent  to  intrusting 
him  with  all  others  which  in  ordinary  usage  of  trade  grow  out  of  it.*""  The 
English  courts  construed  6  Geo.  IV,  c.  94,  to  mean  that  the  identical  document 
must  have  been  intrusted  by  the  owner  to  the  factor.^'  Immediately  upon  these 
decisions  parliament  passed  an  act  for  the  purpose  of  preventing  their  force,  so 
that  whether  the  document  in  question  was  derived  immediately  from  the  owner 
of  tlie  goods  or  obtained  by  reason  of  the  factor  having  been  intrusted  v?ith 
other  documents  the  factor  was  deemed  to  have  been  intrusted  with  the  deriva- 
tive document.'*  To  entitle  a  person  to  the  protection  of  the  statute,  it  is  neces- 
sary that  the  relation  of  principal  and  factor  should  exist.'''  Thus  it  was  held  in 
England  before  40  &  41  Yict.'*  that  a  vendor  who  retained  the  documents  of 
titfe  was  not  a  person  intrusted  therewith  within  the  meaning  of  the  statute.'^ 


N.  S.  841,  11  Reports  232,  43  Wkly.  Rep.  561 
{.distinguishing  Lee  v.  Butler,  [1893]  2  Q.  B. 
318,  62  L.  J.  Q.  B.  591,  69  L.  T.  Rep.  N.  S. 
370,  4  Reports  563,  42  Wkly.  Rep.  88].  See 
also  Payne  v.  Wilson,  [1895]  2  Q.  B.  537,  65 
L.  J.  Q.  B.  150,  73  L.  T.  Rep.  N.  S.  12,  15 
Reports  239  note,  43  Wkly.  Rep.  657  (holding 
that  where  the  hirer  sold  the  goods  to  a 
lona  fide  purchaser  before  all  instalments  had 
been  paid  and  the  hirer  was  prosecuted  to 
conviction  for  larceny  as  bailee,  the  owner 
can  maintain  an  action  for  conversion  against 
the  purchaser);  Thompson  v.  Veale,  74  L.  T. 
Rep.  N.  S.  130.  But  see  Hull  Ropes  Co.  v. 
Adams,  65  L,  J.  Q.  B.  114,  73  L.  T.  Rep.  N.  S. 
446,  44  Wkly.  Rep.  108  [following  Lee  t.  But- 
ler, [1893]  2  Q.  B.  318,  62  L.  J.  Q.  B.  591, 
69  L.  T.  Rep.  N.  S.  370,  4  Reports  563,  42 
Wkly.  Rep.  88,  and  distinguishing  Helby  v. 
Matthews,  [1895]  A.  C.  471,  60  J.  P.  20,  64 
L.  J.  Q.  B.  465,  72  L.  T.  Rep.  N.  S.  841,  11 
Reports  232,  43  Wldy.  Rep.  561],  holding  that 
where  the  hirer  agrees  to  pay  a  stated  sum 
per  month  till  the  full  price  of  the  subject- 
matter  be  paid,  when  it  is  to  become  his  own 
property,  the  agreement  is,  in  the  absence  of 
a  provision  that  he  might  terminate  the  hir- 
ing by  delivering  up  to  the  owner,  an  agree- 
ment to  buy,  within  the  Factors  Act  of  1889, 
section  9,  notwithstanding  provisions  of  the 
contract  that  the  owner  might  put  an  end  to 
the  arrangement  for  sale  upon  various  contin- 
gencies. 

88.  Kitto  V.  Bilbie,  72  L.  T.  Rep.  N.  S.  266, 
2  Manson  122,  15  Reports   188. 

89.  What  is  a  document  of  title  see  infra, 
I,  F,  2,  c,   (II). 

Efiect  of  pledge  under  a  statute  see  infra, 
I,  F,  2,  e. 

90.  Cartwright  v.  Wilmerding,  24  N.  Y. 
521,  holding  that  one  who  makes  advances 
upon  the  faith  of  a  documentary  evidence  of 
title  furnished  by  a  warehouse-keeper's  re- 
ceipt of  imported  goods  procured  by  a  factor 
by  his  being  intrusted  with  an  invoice  of  the 
goods    is    protected,    although    the    invoice 


showed  that  the  goods  belonged  to  the  ship- 
per. See  Bonito  v.  Mosquera,  2  Bosw.  (N. 
Y.)  401,  where  the  court  said  that  the  docu- 
ment must  have  been  delivered  to  the  factor 
by  the  owner  or  his  agent  or  obtained  by  the 
factor  in  the  ordinary  mode  of  discharging 
the  trust. 

91.  Lamb  v.  Attenborough,  1  B.  &  S.  831, 
8  Jur.  N.  S.  280,  31  L.  J.  Q.  B.  41.  10  Wkly. 
Rep.  211,  101  E.  C.  L.  831;  Hatfield  t: 
Phillips,  12  CI.  &  F.  343,  14  M.  &  W.  665,  8 
Eng.  Reprint  1440;  Phillips  v.  Huth,  10  L.  J. 
Exeh.  65,  6  M.  &  W.  572;  Close  v.  Holmes, 
2  M.  &  Rob.  22. 

93.  St.  5  &  6  Vict.  c.  39,  §  4.  See  Cart- 
wright  V.  Wilmerding,  24  N.  Y.  521,  opinion 
of  the  court  by  Gould,  J. 

93.  Toledo  First  Nat.  Bank  v.  Shaw,  61 
N.  Y.  283  (holding  that  where  an  interme- 
diate consignee  named  in  a  bill  of  lading, 
with  power  simply  to  receive  and  forward  the 
property,  without  authority  issues  and  sends 
a  new  bill  of  lading  to  one  not  the  consignee 
named  in  the  original  bill,  the  person  so  re- 
ceiving such  new  bill  does  not  thereby  become 
the  factor  or  agent  of  the  owner  and  the  title 
of  the  latter  is  not  affected  by  any  contract 
made  by  the  former  for  money  advanced  on 
the  faith  thereof)  ;  Zachrisson  v.  Ahman,  2 
Sandf.  (N.  Y.)  68  (holding  that  a  general 
clerk  of  a  merchant  who  kept  his  accounts, 
negotiated  charter-parties  and  purchases,  but 
was  empowered  to  do  so  only  when  under  the 
supervision  of  and  in  consultation  with  an- 
other who  was  empowered  by  letter  of  attor- 
ney to  flianage  all  financial  transactions,  exe- 
cute contracts,  etc.,  and  effect  charter-parties 
for  said  merchant,  was  not  a  factor  intrusted 
with  the  possession  of  documents  of  title). 

94.  St.  40  &  41  Vict.  c.  39. 

95.  Johnson  v.  Credit  Lyonnais  Co.,  3 
C.  P.  D.  32,  47  L.  J.  C.  P.  241,  37  L.  T.  Rep. 
N.  S.  657,  26  Wkly.  Rep.  195,  whefe  the 
vendor  of  merchandise  lying  in  bond  in  a 
custom-house  was  allowed  by  the  vendee  to 
retain  the  dock  warrants  and  the  merchandise 
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This  defect  in  the  law  was  remedied.'*  The  document  must  be  actually  trans- 
ferred, at  the  time  the  advance  is  made,  to  the  ])erson  advancing  the  money,  and 
the  transfer  mnst  vest  in  the  transferee  either  a  title  to  tlie  goods  or  the  exclusive 
means  or  right  of  obtaining  actual  possession.''  The  provisions  of  the  statute 
that  a  factor  intmsted  with  the  possession  of  the  document  of  title  shall  be 
deemed  the  true  owner  thereof  so  far  as  to  give  validity  to  his  contracts  made 
with  third  persons  for  money  advanced  or  written  obligations  given  by  tbem 
"  on  the  faith  thereof  "  intend  to  refer  merely  to  such  evidences  of  title  as  that 
alone  on  the  faith  of  which  such  advances  are  made.'^  The  protection  of  persons 
dealing  with  any  agent  intrusted  with  the  possession  of  a  document  of  title  does 
not  apply  where  the  possession  was  obtained  witiiout  tlie  owner's  consent.''  The 
fact  that  a  person  to  whom  documentary  evidence  of  title  is  intrusted  is  called  a 
trustee  in  a  secret  agreement  under  which  he  is  intrusted  with  the  document  does 
not  make  him  a  trustee  as  to  third  persons  having  no  notice  of  the  agreement.' 
(ii)  As  TO  What  Abe  Sues  Documents.  By  the  New  York  statute,  the 
documents  of  title,  the  possession  of  which  entitles  a  person  dealing  witli  the 
factor  to  treat  him  as  owner,  are :  (1)  "  A  bill  of  lading ; "  (2)  "  a  custom- 
liouse  permit;^"  and  (3)  "  a  warehouse-keeper's  receipt'  for  the  dehvery  of  any 
such  merchandise ; "  that  is,  the  merchandise  described  in  the  first  and  second 
sections  as  shipped  from  some  other  port,  foreign  or  domestic*  Under  an 
arrangement  wliereby  delivery  should  be  made  to  persons  producing  cash  receipts 
from  the  cashiers  and  holders  of  a  bill  of  lading  the  receipts  wei-e  lield  not  to  be 
documents  of  title  within  the  meaning  of  40  &  41  Yict.  c.  39.'     A  delivery 


was  allowed  to  remain  entered  in  the  books  of 
the  dock  company  in  the  name  of  the  vendor. 

96.  See  Johnson  v.  Credit  Lyonnais  Co.,  3 
C.  P.  D.  32,  47  L.  J.  C.  P.  241,  37  L.  T.  Rep. 
M.  S.  657,  26  Wkly.  Kep.  195,  where  the 
court  said  that  since  the  appeal  of  the  case 
parliament,  by  statute  40  &  41  Vict.  e.  39, 
had  extended  the  protection  to  persons  ac- 
quiring title  from  agents  to  innocent  persons 
purchasing  or  making  advances  in  such  cases 
as  the  present.  See  also  the  Factors  Act  of 
18S9  (32  &  53  Vict.  e.  45),  §  8,  L.  R.  26 
St.  188,  where  the  protection  in  such  cases  is 
provided  for. 

97.  Bonito  v.  Mosquera,  2  Bosw.  (N.  Y.)  401. 

98.  Pegram  v.  Carson,  10  Bosw.  (N.  Y.) 
505. 

99.  Sage  v.  Shepard,  etc.,  Lumber  Co.,  4 
N.  Y.  App.  Div.  290,  39  N.  Y.  Suppl.  449 
(holding  that  a  traveling  salesman  who  has 
power  to  solicit  and  accept  orders  and  agree 
on  prices  for  the  goods  and  to  direct  shipment 
of  the  goods  and  also  to  buy  goods  from  other 
dealers  to  fill  such  orders  is  not  a  factor 
within  the  meaning  of  the  act  where  he  had 
procured  by  fraud  bills  of  lading  in  his  em- 
ployer's name  but  did  not  show  them  to  the 
buyer)  ;  Hazard  v.  Fiske,  18  Hun  (N.  Y.) 
277  [affirmed  in  83  N.  Y.  287]  (holding  that 
the  principal's  mere  neglect  to  take-  all  pre- 
cautions against  fraud  will  not  be  deemed  a 
voluntary  consent ) . 

1.  New  York  Security,  etc.,  Co.  v.  Lipman, 
157  N.  Y.  551,  52  N.  E.  595  [affirming  91 
Hun  554,  36  N.  Y.  Suppl.  355]. 

2.  The  term  "custom-house  permit"  does 
not  include  the  "  permit "  for  the  landing  of 
goods  on  which  the  duties  are  not  paid,  to 
the  end  that  they  may  be  stored  in  a  bonded 
warehouse  as  authorized  by  the  act  of  con- 

[I,  F,  2,  e.  (i)] 


gress  of  Aug.  0,  1846.  Bonito  v.  Mosquera, 
2  Bosw.  (N.  Y.)  401,  holding  that  the  only 
custom-house  permit  known  to  the  law  at  the 
time  of  the  passage  of  the  statute  was  that 
which  was  granted  to  the  consignee  when  the 
goods  mentioned  in  his  invoice  and  bill  of 
lading  had  been  duly  entered  at  the  custom- 
house and  the  duties  thereon  had  been  paid 
or  secured  to  be  paid. 

3.  The  term  "warehouse-keeper's  receipt" 
means  the  receipt  of  a  keeper  of  a  private 
warehouse  in  which  the  person  named  in  the 
receipt  has  deposited  goods  for  safe-keeping 
which  by  its  terms  binds  the  warehouse-keeper 
upon  the  surrender  of  the  receipt  to  deliver 
the  goods  to  the  bearer  of  it  or  to  the  holder 
of  it  if  duly  indorsed  to  him.  It  does  not 
include  the  receipt  of  u  keeper  of  a  govern- 
ment bonded  warehouse.  Bonito  t:  Mosquera, 
2  Bosw.  (N.  Y.)  401  (holding  that  a  receipt 
given  for  goods  deposited  in  a  bonded  ware- 
house upon  which  the  duties  due  were  unpaid 
was  not  included)  ;  George  v.  Louisville 
Fourth  Nat.  Bank,  41  Fed.  257  (holding  that 
a  receipt  for  whisky  stored  in  a  bonded  ware- 
house is  not  a  document  of  title  within  the 
Kentucky  act  of  May  5,  1880,  since  whisky 
in  a  bonded  warehouse  is  subject  to  the 
regulations  of  congress  and  is  in  charge  of 
the  officers  of  the  government).  See  Price 
V.  Wisconsin  M.  &  F.  Ins.  Co.,  43  Wis.  267, 
holding  that  the  term  applies  to  receipts  of 
private  warehouses  and  not  merely  to  the  re- 
ceipts of  custom-houses  or  bonded  ware- 
houses. 

4.  Bonito  V.  Mosquera,  2  Bosw.  (N.  Y.) 
401. 

5.  Kemp  v.  Falk,  7  App.  Cas.  573,  5  Aspin. 
1,  52  L.  J.  Ch.  167,  47  L.  T.  Rep.  N.  S.  454, 
31  Wkly.  Rep.  125. 
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order  is  not  equivalent  to  a  bill  of  lading  within  the  meaning  of  6  Geo.  IV, 
c.  94,  §  2.' 

d.  Rights  Derived  Fpom  Person  in  Whose  Name  Goods  Have  Been  Shipped. 

One  of  the  provisions  of  the  Factors  Act  is  that  every  person  in  whose  name 
merchandise  shall  be  shipped  shall  be  deemed  to  be  the  true  owner  thereof  so  far 
as  to  entitle  the  consignee  to  a  lien  thereon  for  money  advanced  or  negotiable 
security  given  by  such  consignee  to  or  for  the  use  of  the  person  in  whose  name 
the  shipments  shall  have  been  made  or  for  any  money  or  negotiable  security 
received  by  the  persons  in  whose  name  such  shipments  shall  have  been  made  to 
one  for  the  use  of  such  consignee.  This  provision  applies  only  where  the  owner 
consents  to  have  the  shipments  in  the  name  of  a  third  person.''  It  does  not  apply 
where  such  shipment  has  been  made  without  his  consent,*  as  where  goods  have 
been  stolen,'  or  where  the  property  has  been  intrusted  to  an  agent  to  ship  in  the 
owner's  name  and  the  agent  shipped  it  in  his  own  name  and  obtained  advances 
thereon.'"  Nor  does  the  provision  apply  to  or  include  one  who  discounts  a  draft 
drawn  by  the  consignor  on  the  consignee  but  not  accepted,  since  the  act  is 
designed  only  to  protect  factors,  agents,  and  consignees  appearing  to  be  such  on 
the  bill  of  lading  and  who  are  induced  by  the  bill  to  pay  money  or  incur  liabili- 
ties.^'     This  particular  part  of  the  Factors  Act  has  been  repealed  in  N  ew  York.'^ 

e.  Pledge  by  Factor  of  Goods  or  Documents  of  Title.  By  the  general  rule 
the  Factors  Act  protects  tlie  pledgees,  whether  the  pledge  has  been  made  of  the 
goods  themselves  '^  or  of  documentary  evidences  of  title."  But  a  pledgee  is  not 
protected  where  the  factor-pledgor  obtained  the  goods  from  the  owner  by  fraudu- 
lent representations  and  on  forged  conditional  contracts  of  sale.''  And  it  has 
been  said  that  the  Factors  Act  was  framed  for  the  regulation  of  the  conduct 
of  factors  within  the  jurisdiction  where  the  act  was  passed  and  for  tlie  protection 
of  those  who  dealt  with  tliem  there  and  not  for  the  determination  of  questions 
arising  upon  the  pledge  by  a  factor  in  a  foreign  country,  although  the  delivery 
of  the  goods  in  pursuance  of  the  contract  made  in  the  foreign  country  may 
have  been  consummated  by  the  agents  of  the  parties  in  the  jurisdiction  of  the 
forum.'*  In  England  the  statute  validating  a  pledge  by  a  mercantile  agent  refers 
to  a  person  of  a  class  ordinarily  carrying  on  that  description  of  business  or  a 
person  held  out  to  the  world  as  belonging  to  that  class."  The  statute  does  not 
apply  to  pledges  for  antecedent  liabilities,'*  except  to  the  extent  defined  therein.'^ 

6.  Jenkyns  v.  Usborne,  7  M.  &  G.  678,  13  Scott,  25  La.  Ann.  313,  holding  that  under 
L.  J.  C.  P.  196,  8  Scott  N.  R.  505,  49  E.  C.  L.  the  Louisiana  act  of  1868,  No.  150,  entitled 
678.  "An  Act  to  Prevent  the  Issue  of  False  Eb- 

7.  Hazard  v.  Fiske,  18  Hun  (N.  Y.)  277  ceipts  by  Bills  of  Lading,  etc.,"  a  factor  can- 
[affirmed  in  83  N.  Y.  287].  not  secure  his  individual  creditor  by  pledging 

8.  Hazard  v.  Fiske,  18  Hun  (N.  Y.)  277  the  planter's  cotton,  which  had  been  confided 
[affirmed  in  83  N.  Y.  287].  to  him  for  sale. 

9.  Miller  v.  Laws,  6  Ohio  Dec.  (Reprint)  15.  H.  A.  Prentice  Co.  v.  Page,  164  Mass. 
736,  7  Am.  L.  Rec.  606.  276,  41  N.  E.  279. 

10.  Covin  V.  Hill,  4  Den.    (N.  Y.)   323.  16.  Walther   v.  Wetmore,   1   E.  D.   Smith 

11.  Manufacturers',  etc.,  Bank  v.  Farmers',        (N.  Y.)  7. 

etc.,  Nat.  Bank,  2  Thomps.  &  C.   (N.  Y.)   395  17.  Hastings  v.  Pearson,   [1893]    1   Q.  B. 

[reversed  on  other  grounds  in  60  N.  Y.  40].  62,  67  L.  T.  Rep.  N.  S.  553,  41  Wkly.  Rep. 

13.  N.  Y.  Laws  (1897),  c.  418.    See  Birds-  127,  holding  that  a  traveler  intrusted  wiQi 

eye  Rev.  St.   (3d  ed.  1901)  p.  1.  jewelry  for  the  purpose  of  selling  the  same, 

13.  Pegram  v.  Carson,  10  Bosw.  (N.  Y.)  and  paid  a  small  salary  and  commission,  and 
505;  Henry  v.  Philadelphia  Warehouse  Co.,  without  any  authority  to  pledge  the  goods  is 
81  Pa.  St.  76,  construing  La.  Civ.  Code,  not  a  mercantile  agent  acting  in  the  ordinary 
i  3,133  et  seq.  course    of    business    of    a    mercantile    agent 

14.  Pegram  v.  Carson,  10  Bosw.  (N.  Y.)  within  the  statute,  so  as  to  bind  his  principal 
505;  Cleveland  v.  Shoeman,  40  Ohio  St.  176  by  pledging  the  goods  to  a  pawnbroker, 
(construing  the  Ohio  act  of  March  12,  1844)  ;  18.  Macnee  v.  Gorst,  L.  R.  4  Eq.  315,  15 
Price  V.  Wisconsin  M.  &  F.  Ins.  Co.,  43  Wis.  Wkly.  Rep.  1197.  See  also  Learoyd  v.  Rob- 
267  (construing  Factors  Act  (1863)  ;  Ware-  inson,  13  L.  J.  Exch.  213,  12  M.  &  W.  745. 
house  Receipt  Act  (1860)  as  amended  by  19.  N.  Y.  Laws  (1830),  c.  179,  §  4,  2  Birds- 
Wis.  Acts   (1863),  c.  73).     Contra,  Yovmg  ».  eye  Rev.   St.    (3d  ed.   1901),  providing  that 
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Where  a  factor  makes  an  agreement  with  a  warehouse  owner  that  negotiable 
receipts  shall  be  made  ont  without  bale  marks,  so  that  other  goods  equal  in  kind 
and  quality  may  be  substituted  for  those  in  storage,  the  substitution  of  other 
goods  than  those  receipted  for  subsequent  to  the  pledge  of  the  receipts  does  not 
operate  as  a  pledge  for  an  antecedent  debt.^  In  such  case  the  release  of  the 
older  bales  of  goods  constitutes  a  valuable  consideration  for  subjecting  the  new 
bale  as  deposited  to  the  same  lien.^' 

f.  Consideration  For  the  Transfer,  Pledge,  Ete.  Under  6  Geo.  lY,  c.  94, 
§  3,^  the  deposit  or  pledge  of  a  document  of  title  must  be  for  money  or  a 
negotiable  instrument.^  In  Wisconsin  it  is  held  that  the  act  does  not  apply  to  a 
barter  by  the  factor  for  his  own  use  of  his  principal's  goods  in  liis  possession.^ 
But  in  England  the  consideration  necessary  for  tlie  validity  of  a  sale,  pledge,  or 
other  disposition  of  goods  may  be  any  valuable  consideration ;  but  where  the 
goods  are  pledged  by  the  factor,  the  pledgee  acquires  no  right  or  interest  in  the 
goods  so  pledged  in  excess  of  the  value  of  whatever  is  transferred  in  exchange.^ 

g.  Notice  of  Agency.  It  is  held  that  the  statute  gives  no  protection  to  one 
who  makes  advances  with  notice  that  the  factor  has  possession  only  as  agent  of 
his  principal  the  intent  being  to  protect  only  innocent  purchasers.^*  To  render 
valid  a  contract  made  on  the  faitli  of  the  document  of  title,  the  language  thereof 
must  not  be  inconsistent  with  the  supposition  that  the  factor  owns  the  goods.^''    In 


the  pledgee  for  an  antecedent  debt  shall  not 
acquire  or  enforce  any  right  or  interest  in  or 
to  the  merchandise  or  documents  pledged 
cfther  than  was  possessed  or  might  have  been 
enforced  by  the  agent  at  the  time  of  the 
pledge.  See  also  the  Factors  Act  of  1889  (52 
&  53  Vict.  c.  45),  §  4,  L.  R.  26  St.  187,  to  the 
same  effect. 

20.  New  York  Security,  etc.,  Co.  v.  Lip- 
man,  91  Hun  (N.  Y.)  554,  36  N.  Y.  Suppl. 
355  [affirmed  in  157  N.  Y.  551,  52  N.  E. 
595]  (holding  that  the  security  of  the  as- 
signee of  the  receipts  is  not  affected  by 
Factors  Act,  §  4,  which  provides  that  every 
person  accepting  any  merchandise  in  deposit 
from  a  factor  as  security  for  an  antecedent 
debt  shall  not  acquire  thereby  any  interest 
therein  not  held  by  the  factor  at  the  time  of 
making  the  deposit)  ;  Blydenstein  v.  New 
York  Security,  etc.,  Co.,  67  Fed.  469,  15 
C.  C.  A.  14. 

21.  New  York  Security,  etc.,  Co.  v.  Lip- 
man,  157  N.  Y.  551,  52  N.  E.  595  [affirming 
91  Hun  554,  36  N.  Y.  Suppl.  355] ;  Blyden- 
stein V.  New  York  Security,  etc.,  Co.,  67  Fed. 
469.  15  C.  C.  A.  14. 

22.  Under  6  Geo.  IV,  c.  94,  §  4,  it  has 
has  been  held  that  it  is  not  necessary  that 
money  should  actually  pass  in  order  that  a 
purchaser  may  be  protected.  The  section 
applies  equally  to  a  case  where  the  goods  are 
transferred  in  consideration  of  an  antecedent 
debt.  Thackrah  v.  Fergusson,  25  Wkly.  Kep. 
307. 

23.  See  Taylor  v.  Kymer,  3  B.  &  Ad.  320, 
1  L.  J.  K.  B.  114,  23  E.  C.  L.  145,  holding 
that  a  warrant  given  on  the  faith  of  the  doc- 
uments of  title  set  out  in  the  statute  is  not 
a  negotiable  instrument  within  the  meaning 
of  the  act. 

24.  Victor  Sewing  Mach.  Co.  v.  Heller,  44 
Wis.  265,  under  Wis.  Acts  (1863),  c.  91,  §  3, 
which  provides  that  a  factor  in  possession  of 
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goods  shall  be  deemed  u  true  owner  so  as  to 
give  validity  to  any  contract  made  by  him 
with  another  'for  the  sale  of  such  goods  for 
any  money  advanced  or  otheT  obligation  in 
writing  given  by  such  other  person  on  the 
faith  thereof. 

25.  Factors  Act  of  1889  (52  &  53  Vict, 
i;.  45),  L.  R.  26  St.  186. 

26.  Florence  Sewing  Mach.  Co.  v.  Warford, 
1  Sweenv  (N.  Y.)  433;  Stevens  v.  Wilson, 
3  Den.  (N.  Y.)  472  [affirming  6  Hill  512]; 
Maclcy  v.  Dillinger,  73  Pa.  St.  85. 

Sufficiency  of  notice. —  It  is  said  that  inas- 
much as  the  factor  has  by  the  statute  both 
the  power  of  sale  and  of  pledge  and  that  a 
contract  can  be  invalidated  only  by  the  non- 
existence of  both  of  these  powers,  since  either 
is  sufficient,  it  must  be  shown,  to  disprove 
reliance  on  the  factor's  possession  as  evidence 
of  proper  authority,  that  the  purchaser  had 
knowledge  of  such  entire  want  of  statutory 
authority  on  the  part  of  the  factor  or  of  cir- 
cumstances sufficient  to  put  him  upon  in- 
quiry and  naturally  leading  to  its  discovery. 
The  mere  knowledge  of  the  factor's  employ- 
ment in  a  particular  case  is  not  enough  to 
put  the  purchaser  or  pledgee  on  inquiry  as 
to  the  exact  nature  of  the  factor's  author- 
ity. Pegram  v.  Carson,  10  Bosw.  (N.  Y.) 
505. 

27.  Bonito  v.  Mosquera,  2  Bosw.  (N.  Y.) 
401. 

In  Wisconsin  it  is  held  that  notice  that  the 
holder  of  a  negotiable  warehouse  receipt  holds 
it  as  a  factor  is  not  notice  of  any  limit  of  the 
factor's  power  of  disposition  by  sale  or  pledge, 
but  that  if  the  vendee  or  pledgee  has  notice 
that  the  factor  holds  title  for  the  principal 
and  that  he  sells  or  pledges  in  violation  of 
the  principal's  intruction,  the  principal  will 
not  be  bound.  Price  v.  Wisconsin  M.  &  F. 
Ins.  Co.,  43  Wis.  267.  Compare  Stevens  v. 
Wilson,  3  Den.    (N.  Y.)   472. 
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England  ^  a  contract  with  a  factor  for  tlie  pledge  of  goods  is  held  valid  as  against 
tlie  principal,  although  the  person  dealing  with  the  factor  knows  him  to  be  only 
an  agent,  if  the  person  so  dealing  with  the  factor  acts  l)ona  fide  and  without 
notice  tliat  tlie  factor  is  acting  inala  fide  and  beyond  his  authority.^'  The  pro- 
vision of  6  Geo.  ly,  c.  94,  §  5,  authorizing  the  agent  or  factor  to  pledge  the  goods 
of  his  principal  to  the  extent  of  the  factor's  lien  to  persons  who  are  awai'e  of 
his  fiduciary  character  and  of  the  want  of  authority  from  the  principal  to  pledge 
the  goods  was  not  preserved  in  the  New  York  statute^  or  in  the  English  Fac- 
tors Act  of  1889.=' 

3.  Actions  By  and  Against  Principals  and  Factors  —  a.  Right  of  Action  and 
Parties.^  Factors  in  possession  of  goods  may  maintain  an  action  in  their  own 
name  for  any  damage  done  to  the  goods,**  particularly  where  they  have  a  lien  for 
advances  and  for  tlieir  guaranty  ;**  and  they  may  maintain  an  action  against  the 
carrier  of  the  goods  for  injuries  thereto  during  transportation  ^  or  an  action  to 
enforce  a  contract  made  by  thetn  for  the  storage  of  the  goods,*^  or  to  recover 
goods  which  have  been  wrongfully  taken  from  the  place  where  they  had  stored 
them ;  ^  and  where  goods  are  delivered  to  a  carrier  to  be  transported  to  meet 
advances  and  in  pursuance  of  a  special  agreement  for  that  purpose  invoices  for 
the  goods  are  sent  to  tlie  factor  by  the  consignor,  a  vested  interest  passes  to  the 
factor  entitling  him  to  maintain  replevin  against  the  sheriff  who  levies,  sub- 
sequent to  the  delivery  to  the  carrier,  on '  the  goods  on  execution  against  the 
consignor.**  Factors  compelled  to  pay  an  illegal  exaction  to  a  government  oificer 
for  permission  to  ship  goods  in  their  possession  may  maintain  a  suit  to  recover 
the  amount  of  the  exaction  in  cases  where  the  owner  miglit  do  so.*'  A  factor  has 
a  special  property  in  goods  consigned  to  him  and  in  the  proceeds  of  a  sale  thereof, 
and  he  has  a  right  to  sue  in  his  own  name  for  the  recovery  of  the  purchase-price 
of  the  goods.*"  A  factor  who  makes  a  contract  of  sale  for  his  principal  is  a 
trustee  of  an  express  trust  within  the  meaning  of  the  code  or  statutory  provision 

28.  St.  5  &  6  Vict.  c.  39,  §   3,  provides:  30.  See  Stevens  v.  Wilson,  3  Den.    (N.  Y.) 
"  That  this  Act,  and  every  Matter  and  Thing      472. 

herein   contained,   shall   be  deemed  and  con-  31.  L.  R.  26  St.  186. 

strued  to  give  Validity  to  such  Contracts  and  32.  Parties  generally  see  Parties. 

Agreements  only,   and  to   protect  only  such  Party   defendant. —  A  national   bank   that 

Loans,  Advances,  and  Exchanges,  as  shall  be  makes  a  loan  on  the  security  of  a  warehouse 

made  feona  fiiie,  and  without  Notice  that  the  receipt  is  a  proper  party  defendant  to  a  suit 

Agent  making  such  Contracts  or  Agreements  in    replevin    by    the    consignor    and    owner 

as  aforesaid  has  not  Authority  to  make  the  against   the   warehouse-keeper   to   whom   the 

same,  or  is  acting  mala  fide  in  respect  thereof  goods  have  been  committed  by  the  consignee 

against  the  Owner  of  such  Goods  and  Mer-  for  storage.  Cleveland  v.  Shoeman,  40  Ohio 
chandize."                                                                •   St.  176. 

29.  Navulshaw  v.  Brownrigg,  2  De  G,  M.  33.  Robinson   v.    Webb;    11    Bush    (Ky.) 
&  G.  441,  16  Jur.  979,  21  L.  J.  Ch.  908,  51  464. 

Eng.  Ch.  345,  42  Eng.  Reprint  943,  holding  34.  Porter  v.  Schendel,  25  Misc.  (N.  Y.) 
that  the  pledgee  must  be  fixed  with  knowl-  779,  55  N.  Y.  Suppl.  602.  See  also  Illinois 
edge  that  the  agent  is  acting  mala  fide  to  Cent.  R.  Co.  v.  Schenk,  64  111.  App.  24,  hold- 
lose  the  benefit  of  the  statute  and  no  mere  ing  that  a  factor  may  recover  for  wrongfvil 
suspicion  will  amount  to  notice.  See  also  destruction  of  goods  held  by  him  for  another 
Sheppard  v.  Union  Bank,  7  H.  &  N.  661,  8  at  his  own  risk,  he  having  paid  the  owner 
Jur.  N.  S.  264,  31  L.  J.  Exch.  154,  5  L.  T.  their  value  in  compliance  with  his  contract. 
Rep.  N.  S.  757,  10  Wkly.  Rep.  299;  Gobind  35.  Morgan  v.  Bell,  4  Mart.  (La.)  615. 
Chunder  Sein  v.  Administrator-Gen.,  8  Jur.  36.  Allen  v.  Steers,  39  La.  Ann.  586,  2  So. 
N.  S.  343,  5  L.  T.  Rep.  N.  S.  559,  9  Moore  199. 

Indian  App.  140,  10  Wkly.  Rep.  155,  19  Eng.  37.  Fowler  v.  Cooper,  3  La.  215. 

Reprint    695,   holding  that  where   an   agent  38.  Grosvenor  v.  Phillips,  2  Hill   (N.  Y.) 

intrusted  with  a  document  of  title  pledges  it  147. 

moto /i(ie,  it  is  necessary  to  deprive  the  trans-  39.  Hamilton  v.  Dillin,   11   Fed.  Cas.  No. 

action  of  the  protection  of  5  &  6  Vict.  c.  39,  5,979  [affirmed  in  21  Wall.  73,  22  L.  ed.  528], 

i    1,   and  to  bring  it  within  the  proviso  of  laying  down  the  rule  as  to  voluntary  and  in- 

seetion  3  that  the  jury  should  find  categoric-  voluntary  payment. 

ally  that  the  pledgee  had  notice  of  the  agent's  40.  Georgia. —  Groover  v.  Warfleld,  50  Ga. 

mala  fides  or  want  of  authority.  644. 
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that  a  trustee  of  an  express  trust  may  sue  without  joining  with  liim  a  person  for 
whose  benefit  the  action  is  prosecuted/'  The  principal  may  sue  for  the  recovery 
of  the  purchase-price  whether  at  the  time  of  the  sale  tlie  vendee  knew  that  the 
factor  was  acting  as  ageut,^  or  whether  the  agency  was  undisclosed.^  And 
where  the  factor  sues  in  his  own  name,  the  principal  may  control  the  litigation, 
saving  the  rights  of  the  factor,  unless  the  latter's  legitimate  charges  against  tlie 
subject  of  the  action  exceed  the  amount  recoverable."  The  principal  may  main- 
tain an  action  against  the  sheriff  for  taking  goods  from  the  possession  of  the 
factor"  or  for  taking  the  proceeds  of  the  sale  of  tlie  goods  upon  an  attachment 
against  the  factor.**  A  foreign  principal  may  sue  in  his  own  name  for  goods 
sold  by  his  agent  in  the  jurisdiction  of  the  forum,  although  no  agency  was  dis- 
closed at  the  time  of  the  sale,  unless  it  is  made  affirmatively  to  appear  that, 
exclusive  credit  was  given  to  the  agent  by  proof  other  than  the  mere  fact  that 
the  principal  resided  in  another  state  or  country ; "  and  if  tlie  purciiaser  of  a 
consignment  becomes  insolvent,  the  non-resident  consignor  is  not  affected  by  the 
discharge  of  the  insolvent  but  can  sue  to  recover  the  price  for  which  the  goods 
were  sold.^ 

b.  Condition  Precedent.     If  a  pledge  of  goods  is  made  irrespective  of  the 
factor's  lien  for  advances,  or  in  other  words  without  the  pledgee's  having  any 


KentucJcy. —  See  Graham  v.  Duckwall,  8 
Bush    (Ky.)    12    ^quoting   Story  Agen.   110]. 

New  Yorfc.— Ladd  v.  Arkell,  37  N.  Y. 
Super.  Ct.  35;  Murray  v.  Toland,  3  Johns. 
Ch.  569. 

North  Carolina. —  Whitehead  v.  Potter,  26 
N.  C.  257. 

Wisconsin.  —  Beardsley  v.  Schmidtj  120 
Wis.  405,  9.8  N.  W.  235,  102  Am.  St.  Rep. 
901. 

England. — Drinkwater  v.  Goodwin,  1  Cowp. 
251. 

See  23  Cent.  Dig.  tit.  "  Factors,"  §  100. 

Upon  an  express  promise  to  pay  to  the 
factor  for  the  use  of  the  principal  the  factor 
may  maintain  an  action  in  his  own  name. 
Van  Staphorst  v.  Pearce,  4  Mass.  258. 

Warranty  by  factor  —  Rescission. —  Where 
a  factor  who  has  made  advances  sells  the 
goods  under  a  warranty  and  the  purchaser 
rescinds  the  sale  because  the  goods  do  not 
correspond  with  the  warranty,  the  rescis- 
sion being  with  the  consent  of  the  prin- 
cipal and  without 'notice  to  the  factor,  the 
factor  cannot  maintain  an  action  against 
the  purchaser  for  the  price  of  the  goods. 
Robinson  v.  Talbot,  121  Mass.  513. 

A  mere  merchandise  broker  not  acting  un- 
der a  del  credere  commission  cannot  maintain 
an  action  in  his  own  name  to  recover  the 
price  of  goods  sold  by  him  for  the  owner ;  but 
if  he  has  made  advances  or  guaranteed  the 
sale  he  may  sue  in  his  own  name.  White  v. 
Chouteau,  10  Barb.  (N.  Y.)  202. 

The  foreign  factor  may  begin  suit  in  his 
own  name  or  in  his  principal's  name.  See 
Meyer  v.  Littell,  2  Pa.  St.  177. 

41.  Grinnell  v.  Schmidt,  2  Sandf.  (N.  Y.) 
706;  Beardsley  v.  Schmidt,  120  Wis.  405,  98 
N.  W.  335,  102  Am.  St.  Rep.  991.  See  N.  Y. 
Code  Civ.  Prcfc.  §  449. 

42.  Edmond  v.  Caldwell,  15  Me.  340. 

43.  Burton  v.  Goodspeed,  69  111.  237; 
Brooks  V.  Doxey,  72  Ind.  327;  Huntington  v. 
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Knox,  7  Cush.   (Mass.)    371;  Parker  v.  Don- 
aldson, 2  Watts  &  S.    (Fa.)    9. 

Part  of  consignment  belonging  to  principal, 
part  to  factor. —  If,  however,  a  factor  under 
an  entire  contract  for  a  gross  sum  sells  goods, 
some  of  which  belong  to  himself  and  the 
rest  to  his  principal,  who  is  undisclosed  to 
the  vendee,  the  principal  has  no  right  to 
sever  his  claim  from  the  factor's  and  main- 
tain an  action  in  his  own  name  and  thus  sub- 
ject the  vendee  to  a  separate  suit  for  the  value 
of  the  goods  belonging  to  him  and  included  in 
the  contract  of  sale.  Roosevelt  v.  Doherty, 
129  Mass.  301,  37  Am.  Rep.  356. 

44.  Beardsley  v.  Schmidt,  120  Wis.  405,  98 
N.  W.  235,  102  Am.  St.  Rep.  991.  See  also 
Merrill  v.  Thomas,  7  Daly  (N.  Y.)  393,  hold- 
ing that  where  the  factor's  advances  have 
been  paid  the  principal  is  entitled  to  collect 
the  proceeds  of  the  sale  of  the  goods  by  the 
factor. 

45.  Jones  v.  Sinclair,  2  N.  H.  319,  9  Am. 
Dec.  75. 

46.  Moore  v.  Hillabrand,  16  Abb.  N.  Gas. 
(N.  Y.)    477. 

47.  Barry  v.  Page,  10  Gray  (Mass.)  398, 
399,  where  the  court  said :  "  It  has  been  some- 
times said  that  when  a  sale  is  made  by  a 
factor  for  a  foreign  principal,  the  latter  can- 
not sue  for  the  price.  This  supposed  excep- 
tion has  been  put  on  the  ground  that  in  such 
case  the  presumption  at  law  is,  that  exclu- 
sive credit  was  given  to  the  agent,  and  there- 
fore the  principal  cannot  be  treated  in  any 
manner  whatever  as  a  party  to  the  contract. 
But  the  later  and  better  opinion  is,  that 
there  is  no  such  absolute  presumption." 
Contra,  In  re  Merrick,  5  Watts  &  S.  (Pa.) 
9  [reversing  2  Ashm.  485],  holding  that 
where  a  principal  is  in  a  foreign  country  ex- 
clusive credit  is  presumed  to  be  given  to  the 
factor. 

48.  Ilsley  v.  Merriam,  7  Cush.  (Mass.) 
242,  54  Am.  Dec.  721. 
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notice  of  the  factor's  lien,  the  principal  may  have  replevin  or  trover  against  tlie 
pledgee  without  a  previous  demand  for  the  goods.*'  A  creditor  of  the  consignor 
cannot,  by  foreign  attachment,  arrest  a  sale  of  the  goods  by  the  factor  without 
first  tendering  him  the  amount  of  his  advances.^ 

e.  Form  of  Action.  If  a  factor  pledges  goods  of  his  principal  the  principal 
may  bring  trover  against  both  the  factor  and  his  pledgee  or  either  of  tliem,''  or 
he  may  replevy  the  goods  from  the  pledgee.^*  A  factor  wlio  lias  advanced  money 
on  goods  has  sufficient  interest  in  them  to  support  an  action  of  replevin.^' 

d.  Defenses.  The  lien  of  a  factor  is  a  personal  privilege  and  cannot  be  set  up 
by  any  other  person  in  defense  to  an  action  by  the  principal."  It  is  no  defense 
to  an  action  by  the  factor  for  the  price  of  goods  sold  that  the  sale  was  made  by 
the  factor's  agent  without  authority  from  the  principal,  as  such  objection  can  be 
raised  only  by  the  principal.^ 

e.  Pleading.^^  Where  a  factor  claims  to  have  paid  a  balance  due  his  prin- 
cipal by  notes  of  the  principal,  in  a  bill  by  the  principal's  assignee  against  the 
factor  for  an  account  the  latter  must  answer  particularly  interrogatories  as  to  how 
he  came  into  possession  of  the  notes  and  upon  what  terms." 

f .  Evidence.^  The  general  rules  of  evidence  control  the  burden  of  proof  ^' 
as  well  as  the  presumptions^"  which  arise  in  such  actions;  and  tlie  same  is  true 
with  respect  to  the  admissibility  of  evidence,"'  as  well  as  its  weight  and  suf- 


49.  Silverman  v.  Bush,  16  111.  App.  437; 
Steiger  v.  Third  Nat.  Bank,  6  Fed.  569.  2  Mc- 
Crary  494. 

Under  a  Missouri  statute  if  a  pledge  was 
made  for  the  amount  of  the  factor's  advances 
and  charges,  this  amount  must  first  be  ten- 
dered by  the  consignor  before  he  can  main- 
tain suit  for  the  conversion  of  the  goods. 
Steiger  v.  Third  Nat.  Bank,  6  Fed.  569,  2 
McCrary  494,  under  the  act  of  March  13, 
1868,  authorizing  the  transfer  of  a  warehouse 
receipt  by  indorsement  and  providing  that 
tl\e  transferee  shall  be  deemed  the  owner 
of  the  goods  so  far  as  to  give  validity  to 
any  pledge,  lien,  or  transfer  made. 

50.  Baugh  V.  Kirkpatrick,  54  Pa.  St.  84, 
93  Am.  Dec.  675. 

51.  Bott  V.  McCoy,  20  Ala.  578,  56  Am. 
Dec.  223;  Van  Amringe  v.  Peabody,  28  Fed. 
Cas.  No.  16,825,  1  Mason  440. 

Trover  generally  see  Teovee  and  Conver- 
sion. 

52.  Gray  v.  Agnew,  95  111.  315. 
Keplevin  generally  see  Replevin. 

53.  Williams  v.  Bugg,  10  Mo.  App.  586. 

54.  Holly  V.  Huggeford,  8  Pick.  (Mass.) 
73,  19  Am.  Dec.  303.  See  also  Jones  v.  Sin- 
clair, 2  N.  H.  319,  9  Am.  Dec.  75. 

55.  Harralson  v.  Stein,  50  Ala.  347. 

56.  See,  generally,  Pleading. 

57.  Farnum  v.  Farrell,  2  Phila.   (Pa.)  368. 

58.  See,  generally,  Evidence. 

59.  Kauffman  v.  Beasley,  54  Tex.  563,  hold- 
ing that  where  the  owner  of  goods  brings  in 
question  the  transaction  by  which  a  third 
person  obtains  the  goods  from  the  factor,  the 
burden  of  proving  the  factor's  authority  to 
transfer  the  goods  in  the  manner  questioned 
is  upon  the  transferee. 

60.  Where  the  principal  claims  goods 
seized  for  his  factor's  debt  and  it  is  in  evi- 
dence that  some  of  the  consignments  of  which 
the  goods    in   question    formed   a   part   had 


been  sold  by  the  factor  and  that  part  of  the 
consignment  had  been  paid  for  by  the  factor, 
the  presumption  is  that  the  factor  had  paid 
only  to  the  extent  of  the  goods  he  had  sold. 
Powell  V.  Brunner,  86  Ga.  531,  12  S.  E.  744, 
where  plaintiff  insisted  that  it  was  incumbent 
upon  the  claimant  to  prove  the  amount  paid, 
as  it  was  within  his  power  to  do  so  by  his 
books  or  otherwise,  and  that  as  he  failed  to 
produce  the  evidence  the  presumption  would 
arise  not  only  that  the  goods  sold  by  the 
factor  had  been  paid  for  but  also  the  whole 
or  a  part  of  that  which  remained  unsold ;  and 
where  the  court  held  that,  inasmuch  as  the 
factor's  contract  was  to  pay  for  the  goods 
when  and  as  he  sold  it,  plaintiff's  contention 
could  not  be  sustained. 

61.  See  cases  cited  infra,  this  note. 

Telegram. —  Where  goods  in  the  hands  of 
the  factor  have  been  seized  for  his  debts,  a 
telegram  from  the  factor  to  his  principal  in- 
forming him  that  he,  the  factor,  had  failed 
and  that  the  sheriff  was  moving  "  your 
goods  "  was  not  admissible,  upon  a  claim  by 
the  principal,  to  show  title  in  the  principal; 
but  since  it  shows  that  it  was  sent  after  levy 
was  made  it  must  be  considered  as  a  mere 
declaration  on  the  factor's  part  recognizing 
title  in  the  claimant  principal  after  the  fac- 
tor had  virtually  lost  possession  of  the  prop- 
erty and  after  the  matter  in  controversy  be- 
tween plaintiff  and  claimant  had  arisen.  But 
the  error  in  admitting  the  telegram  in  evi- 
dence is  not  sufficient  to  reverse  the  judgment 
where  evidence  of  title  in  the  claimant  was 
shown  to  be  ample  and  uncontradicted.  Pow- 
ell V.  Brunner,  86  Ga.  531,  12  S.  E.  744. 

Usages  of  the  trade. —  In  an  action  by  a 
factor  for  insurance  money  covering  goods 
consigned  to  him  which  he  had  insured  with- 
out express  direction  from  his  principal,  evi- 
dence that  it  was  the  usage  of  the  trade  to 
effect  insurance  on  consignments  without  ex- 
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ficiency/^  In  an  action  by  a  shipper  against  a  railroad  for  damages  to  tlie  goods 
shipped,  evidence  as  to  the  condition  of  the  account  between  plaintiff  and  tlie 
factor  to  whom  the  goods  were  consigned  is  irrelevant,  since  the  factor  is  not  the 
owner  of  the  goods,  although  he  may  have  advanced  money  equal  to  or  even 
exceeding  their  value.*^ 

g.  Trial.'^  "Whether  the  possession  of  the  factor  is  fraudulent  is  a  question 
for  the  jury.^  In  an  action  for  the  proceeds  of  goods  sold  by  a  factor  who 
claimed  a  lien  for  advances,  where  the  issue  is  wliether  a  certain  transaction 
between  the  consignor  and  plaintiffs,  who  wei-e  third  persons,  constituted  a  sale, 
the  question  is  for  the  jury.^^ 

IL  BROKERS.* 

A.  Definition.  A  broker  is  one  who  is  engaged  for  others  on  a  commission 
negotiating  contracts  relative  to  property  with  the  custody  of  wliich  he  has  no 
concern.*' 


press  instructions  from  the  principal  is  ad- 
missible to  show  the  factor's  right  to  effect 
the  insurance.  De  Forest  v.  Fulton  F.  Ins. 
Co.,   1  Hall   (N.  Y.)    84. 

63.  Seymour  ;;.  Hoadley,  9  Conn.  418, 
where  it  was  held  that  in  trover  by  the  fac- 
tor for  goods  taken  from  his  possession  by 
the  creditors  of  his  consignor  upon  which 
goods  he  had  made  his  advances,  the  fact 
that  plaintiff  held  out  the  goods  to  the  world 
as  his  own  and  kept  them  in  a  store  in  a  for- 
eign jurisdiction  was  not  conclusive  evidence 
of  fraud. 

63.  Hill  V.  Georgia,  etc.,  R.  Co.,  43  S.  C. 
4G1,  21  S.  E.  337. 

64.  See,  generally,  Trial. 

65.  Seymour  v.  Hoadley,  9  Conn.  418. 

66.  Hunter  v.  Mathewson,  27  111.  App.  192, 
holding  further  that  an  instruction  that  the 
question  for  the  jury  to  try  was  whether  the 
factor  was  a  hona  fide  purchaser  of  the  goods 
to  the  extent  of  his  claim  against  the  con- 
signor was  erroneous,  as  defendant's  position 
was  that  of  a  factor  enforcing  his  lien  and 
not  of  a  purchaser,  and  holding  further  that 
it  was  error  to  charge  them  that,  if  the  jury 
found  that  when  the  goods  were  sold  by  de- 
"fendant  the  consignor  urged  that  a  draft  he 
had  drawn  on  defendant  to  deliver  to  plain- 
tiffs be  paid  and  protested  against  defendant 
deducting  his  advances,  then  there  was  no 
defense. 

67.  See  Braun  v.  Chicago,  110  111.  186; 
Higgins  V.  Grindrod,  16  Phila.  (Pa.)  200; 
Pott  V.  Turner,  6  Bine.  702,  8  L.  J.  C.  P.  0.  S. 
282,  4  M.  &  P.  551,  19  E.  C.  L.  316. 

Other  definitions  are:  A  special  agent  who 
derives  his  power  and  authority  to  bind  his 
principal  from  the  instructions  the  latter 
gives  him.  Clark  v.  Gumming,  77  Ga.  64,  67, 
4  Am.  St.  Rep.  72. 

A  negotiator  between  other  parties,  never 
acting  in  his  own  name,  but  in  the  names  of 
those  who  employ  him.  He  is  strictly  a 
middleman,  and,  for  some  purposes,  the  agent 
of  both  parties.  Henderson  v.  State,  50  Ind. 
234,  239. 

A  person  whose  business  it  is  to  bring  buyer 


and  seller  together.  He  need  have  nothing 
to  do  with  negotiating  the  bargain.  Keys  t. 
Johnson,  68  Pa.  St.  42,  43. 

An  agent  employed  lo  make  bargains  and 
contracts  between  other  persons  in  matters 
of  trade,  commerce,  and  navigation  for  a 
compensation  commonly  called  brokerage.  He 
is  strictly  a  middleman  or  intermediate  nego- 
tiator between  the  parties.  Edgerton  v. 
Michels,  66  Wis.  124,  130,  26  N.  W.  748,  28 
N.  W.  408  \citing  Story  Agen.  §§  28,  34]. 

A  person  employed  to  settle  a  claim  against 
a  city,  for  which  he  was  to  receive  a  certain 
percentage  of  the  amount  obtained,  was  not, 
a  broker,  so  as  not  to  be  entitled  to  recover 
for  his  services  unless  they  were  successful. 
Miller  v.  Haskell,179  Mass.  312,  60  N.  E.  932. 

A  person  who  buys  claims  for  himself  is 
not  a  broker.  Gast  v.  Buckley,  64  S.  W.  632, 
23  Ky.  L.  Rep.  992.  See  also  Com.  v.  Holmel, 
11  Pa.  St.  468;  State  v.  Duncan,  16  Lea 
(Tenn.)  75.  However,  the  fast  that  one  oc- 
casionally operates  on  his  own  account  will 
not  denude  him  of  the  character  of  a  broker, 
if  he  really  acts  notoriously  as  such.  Bra^g 
V.  Meyer,  4  Fed.  Cas.  No.  1,801,  McAll.  40S. 

A  salaried  agent  who  does  not  act  for  a 
fee  or  rate  per  cent  is  not  a  broker.  Portland 
V.  O'Neill,  1  Greg.  218. 

Employment  agents. —  A  person  who  hires 
or  procures  for  another  persons  to  be  em- 
ployed by  him  in  the  laying  out  and  survey- 
ing of  a  line  of  railway  is  not  a  broker.  Mil- 
ford  V.  Hughes,  16  L.  J.  Exch.  40,  16  M.  &  W. 
174. 

A  stock-broker  is  one  who,  for  a  commis- 
sion, attends  to  the  purchase  and  sale  of 
stocks  and  other  securities  for  the  account 
of  clients.  Banta  v.  Chicago,  172  111.  204, 
50  N.  E.  633,  40  L.  R.  A.  611.  A  person  who 
for  brokerage  and  hire  negotiates  and  con- 
cludes bargains  for  stocks  is  a  broker  in 
point  of  law.  Janssen  v.  Green,  4  Burr.  2103. 
Stock-brokers  are  in  some  aspects  an  excep- 
tional class  of  brokers.  A  stock-broker  who 
purchases  stocks  for  his  client  on  margin  "  is 
a  Broker  because  he  has  no  interest  in  the 
transaction,  except  to  the  extent  of  his  com- 
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B.  Regulation  of  Business^  —  l.  License-Tax — ^a.  in  General.  In  some 
states  by  constitution/'  and  in  others  by  statute,™  the  occupation  of  brokerage  is 
subject  to  taxation  as  a  privilege.  Tlie  imposition  of  a  license-tax  is  a  valid 
exercise  of  the  police  power  of  the  state,"  and  the  power  to  tax  may  lawfully 
be  delegated  to  a  municipality.'''^ 

b.  Persons  Liable  to  Tax.  Any  person  who  acts  as  middleman  or  negotiates 
commercial  transactions  in  behalf  of  clients  is  ordinarily  deemed  a  broker  within 
the  meaning  of  a  statute  or  ordinance  imposing  a  license-tax  on  brokers.''^     The 


missions  [Hays  v.  Currie,  3  Sandf.  Ch. 
(N.  Y. )  585];  he  is  a  pledgee,  in  that  he 
holds  the  stock,  etc.,  as  security  for  the 
repayment  of  the  money  he  advances  in  its 
purchase  [see  infra,  II,  D,  5,  b] ;  so  he  is  a 
trustee,  for  the  law  charges  him  with  the 
utmost  honesty  and  good  faith  in  his  trans- 
actions ;  and  whatever  benefit  arises  therefrom 
inures  to  the  cestui  que  trust  [Ex  p.  Cooke, 
4  Ch.  D.  123,  46  L.  J.  Bankr.  52,  35  L.  T.  Rep. 
N.  S.  649,  25  Wkly.  Rep.  171;  Taylor  v. 
Plumer,  3  M.  &  S.  562,  2  Rose  457,  16  Rev. 
Rep.  361]."  Dos  Passos  Stock-Br.  &  Stock- 
Exch.  180.  "  It  is  entirely  clear  that  in  these 
transactions  [purchases  on  long  account  on 
margin]  the  party  employed,  though  he  be- 
longs to  a  class  commonly  called  '  brokers,' 
■does  not  act  as  broker  merely.  In  such  busi- 
ness they  are  more  than  brokers,  according 
to  the  legal  signification  of  that  term;  and 
all  arguments,  imputing  to  them  a  mere 
agency  so  far  as  they  rest  upon  the  facts, 
that  they  are  called  '  brokers,'  are  unsound 
and  fallacious.  A  broker,  is  a  mere  interme- 
diate agent,  negotiating  between  buyer  and 
seller.  As  broker,  he  is  not  entitled  to  the 
possession  of  the  property,  which  is  the  sub- 
ject of  sale  or  purchase;  nor  does  he,  in  the 
•character  of  broker,  receive  or  pay  the  price, 
nor  is  he  authorized  to  do  so.  It  is  his  office 
to  negotiate  contracts  between  others,  which 
"they  carry  into  execution,  by  performance 
(Higgins  V.  Moore,  34  N.  Y.  417;  and  cases 
•cited) .  The  business  we  are  considering  is  of 
a  widely  different  character,  to  which  the 
whole  responsibility  of  the  broker  ( so  called ) , 
is  committed.  In  some  of  its  analogies  his  re- 
lation to  the  transaction  is  far  more  like  that 
•of  a  factor  holding  goods  for  sale,  under  a  del 
credere  commission,  and  under  advances  to 
his  principal.  In  another  and  similar  view, 
liis  office  and  duty  is  in  the  nature  of  a  trust, 
to  be  executed  for  the  profit  or  loss  of  his 
principal,  conditioned  on  the  performance  by 
the  principal,  of  his  duty  to  keep  the  mar- 
jginal  security  good;  and  is  determinable  at 
the  option  of  either  party."  Morgan  v.  Jau- 
^ion,  40  How.  Pr.   (N.  Y.)   366,  378. 

Auctioneer  distinguished  see  Auctions  and 
Auctioneers,  4  Cyc.  1039  note  2. 

Brocage  or  brokerage  defined  see  5  Cyc. 
1117. 

Factors  distinguished  see  supra,  I,  A,  4. 

Money  broker  as  banker  see  Banks  and 
Banking,  5  Cyc.  432  note  10. 

Who  are  brokers  within  license  or  tax  laws 
see  infra,  II,  B,  1,  b. 

68.  Regulation  of  loan  brokers'  commis- 
sions see  infra,  II,  E,  1,  j. 


Requirement  of  written  authorization  see 
infra,  II,  E,  1,  a,   (III). 

69.  Wiltse  V.  State,  8  Heisk.  (Tenn.)  544, 
holding  that  the  occupation  of  a  real-estate 
broker  is  subject  under  the  constitution,  to 
taxation  as  a  privilege. 

70.  See  cases  cited  infra,  note  71  ei  seq. 
See,  however,  Nott  v.  Papet,  15  La.  306. 

Licenses  in  general  see  Licenses. 

Offense  of  transacting  business  without  a 
license  see  infra,  II,  B,  2. 

Presumption  as  to  license  see  infra,  II,  E, 
2,  d,  (I). 

Right  of  unlicensed  broker  to  recover  com- 
missions see  infra,  II,  E,  1,  b. 

71.  Little  Rock  v.  Barton,  33  Ark.  436 
(city  ordinance)  ;  Banta  v.  Chicago,  172  111. 
204,  50  N.  E.  233,  40  L.  R.  A.  611  (holding 
that  the  imposition  of  a  license,  and  payment 
of  a  fee  therefor  as  a  condition  precedent  to 
conducting  a  brokerage  business,  is  a  lawful 
exercise  of  municipal  power,  whether  it  be 
for  the  purpose  of  regulation  or  for  the  pro- 
duction of  revenue)  ;  Braun  v.  Chicago,  110 
111.  186  (city  ordinance)  ;  St.  Louis  v.  Mc- 
Cann,  157  Mo.  301,  57  S.  W.  1016  (city  or- 
dinance). And  see,  generally.  Constitu- 
tional Law. 

A  receipt  or  license  from  the  city  treasurer 
is  not  such  a  license  as  authorizes  a  real-es- 
tate broker  to  act,  so  as  to  relieve  him  from 
the  penalties  of  the  Pennsvlvania  act  of  May 
27,  1841  (Pub.  Laws  396),  and  the  act  of  April 
10,  1849  (Pub.  Laws  570),  and  to  enable  him 
to  recover  commissions  as  such.  Jadwin  v. 
Hurley,  10  Pa.  Super.  Ct.  104. 

License  of  brokers  engaged  in  interstate' 
commerce  see  Commerce,  7  Cyc.  444. 

72.  Braun  v.  Chicago,  110  111.  186,  hold- 
ing that  in  the  absence  of  any  constitutional 
restriction  the  legislature  may  authorize 
municipalities  to  demand  and  collect  a  license 
fee  or  tax  of  all  persons  pursuing  the  busi- 
ness of  brokers  within  their  limits,  and  pro- 
hibit the  exercise  of  such  business  by  brokers 
without  a  license. 

73.  See  cases  cited  infra,  this  note  et  seq. 
An  auctioneer  is  not  a  broker.     Wilkes  f. 

Ellis,  2  H.  Bl.  555. 

An  exchange  broker,  licensed  as  such  under 
the  Pennsylvania  act  of  May  27,  1841,  who 
buys  notes,  drafts,  acceptances,  and  other  se- 
curities in  the  nature  thereof,  with  his  own 
funds,  and  not  to  sell  again,  is  not  subject 
to  the  tax  or  penalty  imposed  by  that  act 
upon  such  as  follow  the  business  of  a  bill 
broker  without  a  specific  license  therefor. 
Com.  V.  Holmes,  11  Pa.  St.  468. 

A  ship-broker,  or  one  who  obtains  on  com- 
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term  includes  stock-brokers,'^  real-estate  brokers,'^  and  commercial  or  merchandise 
brokers.'^     Internal  revenue  acts  have  defined  a  broker  to  be  one  whose  business 


mission  freight  and  passengers  for  vessels,  is 
not  a  broker.  Gibbons  v.  Rule,  4  Bing.  301, 
5  L.  J.  C.  P.  O.  S.  176,  12  Moore  C.  P.  539, 
29  Rev.  Rep.  570,  13  E.  C.  L.  514. 

One  who  sells  his  own  property  is  not  a 
broker.  Brooks  v.  Pollard,  36  Ala.  573;  State 
V.  Duncan,  16  Lea    (Tenn.)    75. 

A  corporation  does  not  become  a  broker  by 
transacting  for  itself  the  business  which  its 
charter  authorizes  it  to  do,  and  its  president 
and  directors  in  doing  and  directing  its  busi- 
ness are  not  liable  to  the  penalty  prescribed 
for  a  failure  to  take  out  a  broker's  license. 
Henderson  v.  State,  50  Ind.  234.  Thus  a 
banking  corporation  licensed  to  discount 
paper,  purchase  bills  of  exchange,  etc.,  need 
not  take  out  a  broker's  license.  Bradley  v. 
State  Bank,  20  Ind.  528;  Smith  «.  State 
Bank,  18  Ind.  327. 

Definition  of  broker  see  supra,  II,  A. 

74.  Banta  v.  Chicago,  172  111.  204,  50  N.  E. 
233,  40  L.  R.  A.  611  (holding  that  the  phrase 
"  goods,  wares,  and  merchandise  "  in  an  ordi- 
nance defining  a  broker  as  one  who,  for  com- 
mission or  other  compensation,  is  engaged  in 
selling  or  negotiating  the  sale  of  goods,  wares, 
and  merchandise  belonging  to  others,  includes 
corporate  stock  or  other  sec\irities  subject  to 
common  barter,  and  evidenced  by  certificates, 
bonds,  or  other  instruments)  ;  Hustis  v.  Pick- 
ands,  27  111.  App.  270  (so  holding  as  to  a 
broker  in  mining  stock)  ;  Clarke  v.  Powell, 
4  B.  &  Ad.  846,  2  L.  J.  K.  B.  145,  1  N.  &  M. 
492,  24  E.  C.  L.  368;  Scott  v.  Jackson,  19 
C.  B.  N.  S.  134,  115  E.  C.  L.  134;  Smith  v. 
Lindo,  4  C.  B.  N.  S.  395,  93  E.  C.  L.  395 
[affirmed  in  5  C.  B.  N.  S.  587,  4  Jur.  N.  S. 
974,  27  L.  J.  C.  P.  335,  6  Wkly.  Rep.  748,  94 
E.  C.  L.  587]. 

An  ofScer  of  a  company  formed  to  carry  on 
stock-broking  who  in  the  course  of  business 
bought  stock  for  a  customer  and  signed  the 
bought-and-sold  notes,  the  principals  not  see- 
ing one  another  and  no  one  else  acting  as 
broker  in  the  transaction,  is  liable  to  the 
penalty  imposed  on  persons  acting  as  brokers 
without  a  license.  Scott  v.  Cousins,  L.  R.  4 
C.  P.  177,  38  L.  J.  C.  P.  156,  20  L.  T.  Rep. 
N.  S.  32,  17  Wkly.  Rep.  324. 

A  person  not  engaged  in  regular  brokerage 
business  need  not  take  out  a  license.  John- 
son V.  Williams,  8  Ind.  App.  677,  36  N.  B. 
167. 

One  who,  at  public  sale,  disposes  of  tax- 
receivable  coupons  detached  from  state  bonds, 
but  not  taken  from  bonds  belonging  to  the 
seller,  is  not  a  stock-broker  under  Va.  St. 
(Acts  Gen.  Assembly  1883-1884)  §  65,  requir- 
ing stock-brokers  to  take  out  a  license,  al- 
though the  seller  received  compensation  for 
making  the  sale.  Com.  v.  Lucas,  84  Va.  303, 
4  S.  E"  695. 

Evidence  of  brokerage. —  Testimony  that 
witness  took  S  to  an  ofiiee  used  by  defend- 
ant, that  on  that  occasion  four  memoranda 
were    made   by   defendant,   each   of   the   sale 
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by  S  of  £1,000  stock  to  a  person  whose  name 
did  not  transpire,  that  nothing  was  handed 
over  at  the  time,  and  that  witness  did  not 
see  any  money  pass,  is  evidence  of  an  acting 
by  defendant  as  a  broker.  Scott  v.  North, 
L.  R.  2  C.  P.  270,  15  L.  T.  Rep.  N.  S.  508. 

75.  Little  Rock  v.  Barton,  33  Ark.  436; 
Bucklev  V.  Humason,  50  Minn.  195,  52  N.  W. 
385,  36  Am.  St.  Rep.  637,  16  L.  R.  A.  423 
(so  holding,  although  the  property  in  ques- 
tion is  situated  in  another  state)  ;  Pitts- 
burgh V.  Coyle,  24  Pittsb.  Leg.  J.  (Pa.)  352 
(holding  that  persons  engaged  in  sale  of  real 
estate  and  loans  on  mortgages  and  renting 
houses  are  real-estate  brokers)  ;  Blackford  v. 
State,  8  Heisk.  (Tenn.)  538. 

A  person  who  negotiates  a  lease  for  an- 
other is  not  within  an  ordinance  which  pro- 
vides that  "  it  shall  not  be  lawful  for  any 
person  to  exercise  within  the  city  the  busi- 
ness of  .  .  .  selling  of  or  negotiating  sales  of 
real  estate  belonging  to  others  .  .  .  without  a 
license."  Hamilton  v.  Harvey,  33  111.  App. 
499,  503. 

One  employed  to  buy  a  piece  of  real  estate 
does  not  thereby  become  a  real-estate  broker, 
so  as  to  come  within  the  act  requiring  such 
brokers  to  be  licensed;  and  therefore  a  con- 
tract to  pay  him  for  his  services  cannot  be 
repudiated  as  unlawful.  Chadwick  v.  Collins, 
26  Pa.  St.  138. 

One  who,  while  engaged  in  other  business, 
sells  land  for  another  under  a,  special  con- 
tract, may  recover  his  commission,  although 
he  has  not  taken  out  a,  license,  as  required 
for  real-estate  ageniss.  O'Neill  v.  Sinclair, 
153  111.  525,  39  N.  E.  124  [affirming  54  111. 
App.  298];  Pope  v.  Beals,  108  Mass.  561; 
Black  V.  Snook,  204  Pa.  St.  119,  58  Atl.  648; 
Shepler  v.  Scott,  85  Pa.  St.  329;  Raeder  v. 
Butler,  19  Pa.  Super.  Ct.  604. 

Single  or  occasional  sales. —  One  who  makes 
a  single  (Jackson  v.  Hough,  38  W.  Va.  236, 
18  S.  E.  575)  or  occasional  (Yedinskey  v. 
Strouse,  6  Pa.  Super.  Ct.  587)  sale  of  real 
property  is  not  a  broker. 

Residence  of  broker. —  The  fact  that  a  man 
living  outside  of  the  city  of  Chicago  was  in- 
terested with  a  real-estate  firm  there  in 
transactions  in  Chicago  real  estate,  that  he 
made  frequent  trips  to  Indiana  at  their  in- 
stance, and  made  their  office  his  headquarters 
while  they  were  putting  trades  through,  does 
not  make  him  a  real-estate  broker,  within  a 
Chicago  ordinance  requiring  such  brokers  to 
take  out  a  license,  where  he  had  no  desk, 
sign,  card,  or  letter-head  indicating  that 
he  was  engaged  in  the  real-estate  business 
in  Chicago.  Spear  D.  Bull,  49  111.  App. 
348. 

76.  Stratford  v.  Montgomery,  110  Ala.  619, 
20  So.  127  (holding  that  a  person  engaged 
in  selling  on  commission  in  a  city  merchan- 
dise by  sample  for  his  several  principals, 
having  an  office  where  his  samples  are  ex- 
hibited,   is    a    local    commercial   broker,   al- 
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it  is  to  negotiate  purchases  or  sales  of  stocks,  excliange,  bullion,  coined  money, 
bank-notes,  promissory  notes,  or  other  securities,  for  himself  or  for  others." 

2.  Offenses  by  Brokers^''  It  is  competent  for  the  legislature  to  define  and 
punish  offenses  peculiar  to  brokerage,"  such  for  instance  as  transacting  busi- 
ness without  a  license.*"    Brokers,  as  other  persons,  may  be  guilty  of  other 


though  he  makes  special  arrangements  in  ad- 
vance with  those  by  whom  he  is  employed, 
and  is  their  sole  representative  in  his  city)  ; 
Harby  v.  Hot  Springs,  (Ark.  1889)  11  S.  W. 
694  (holding  that  one  who  negotiates  sales 
of  goods  of  which  he  has  not  the  possession 
or  control  by  wholesale  to  retail  dealers  for 
commission  is  a  "  commercial  broker  "  within 
■an  ordinance  requiring  such  persons  to  pro- 
cure licenses)  ;  Stockard  v.  Morgan,  105  Tenn. 
412,  58  S.  W.  1061.     o 

One  confining  himself  to  the  sale  of  goods 
■as  an  agent  is  a  merchandise  broker.  Spears 
r.  Loague,  6  Coldw.  (Tenn.)  420. 

77.  Warren  v.  Shook,  91  U.  S.  704,  23 
L.  ed.  421. 

Buyers  as  brokers. —  Commercial  brokers 
who  act  wholly  as'  buyers  ( other  parties  act- 
ing as  sellers,  and  they,  and  not  the  brokers, 
receiving  the  purchase-money)  do  not  make 
"  sales "  as  commercial  brokers,  within  the 
internal  revenue  act  of  1866  (14  St.  134). 
Collector  v.  Doswell,  16  Wall.  (U.  S.)  156, 
21  L.  ed.  350.  A  person  who  buys  stocks 
in  his  own  name  for  his  customers  for  a  com-, 
mission,  and  advances  the  purchase-money  on 
the  security  of  a  percentage  of  such  price 
•deposited  with  him  as  security  against  loss, 
and  sells  the  stocks  for  another  commission, 
and  settles  the  account  according  to  the  re- 
sulting balance  to  the  credit  of  the  cus- 
tomer, but  who  has  no  interest  except  his 
commissions  and  interest  on  his  advances,  the 
"whole  being  at  the  risk  and  for  the  account 
■of  the  customer  as  to  profit  and  loss,-  does 
business  as  a  broker  within  the  internal 
revenue  act  of  June  30,  1864,  section  99 
(13  St.  273).  Northrup  v.  Shook,  18  Fed. 
Cas.  No.  10,329,  10  Blatchf.  243.  A  per- 
son who  purchases  in  his  own  name  stocks, 
bonds,  etc.,  for  others,  and  advances  his 
own  money,  and  takes  the  transfers  in  his 
own  name,  and  holds  the  stocks^  bonds, 
«tc.,  as  security  for  the  repayment  of  the 
money,  and  on  its  repayment  delivers  the 
securities  according  to  agreement,  or  in  de- 
fault of  repayment  sells  them  to  reimburse 
liimself,  and  who  also  purchases  and  sells 
stoclcs,  bonds,  etc.,  for  others,  under  certain 
stipulations  as  to  risks,  losses,  and  profits, 
is  doing  the  business  of  a  broker,  within  the 
internal  revenue  act  of  June  30,  1864  (13 
St.  251).  Clark  v.  Gilbert,  5  Fed.  Cas. 
No.  2,822,  5  Blatchf.  330. 

Sellers  as  brokers. —  Under  the  internal 
Tevenue  act  of  June  30,  1864  ( 13  U.  S.  St.  at 
L.  218),  as  amended  by  the  act  of  March  3, 
1865,  providing  (section  99)  that  all  brokers 
shall  he  subject  to  pay  certain  duties  on 
■sales  of  specified  articles,  and  (section  79, 
par.  9)  that  every  person  whose  business 
it    is    as    a    broker    to    negotiate    purchases 


or  sales  of  stocks,  exchange,  promissory 
notes,  or  other  securities  for  themselves  or 
others  shall  be  regarded  as  a  broker,  the 
sales  of  stocks,  bonds,  and  securities  made 
by  brokers  for  themselves  are  subject  to  the 
same  duties  as  those  made  by  them  for  others. 
U.  S.  V.  Cutting,  3  Wall.  (U.  S.)  441,  18 
L.  ed.  241.  See  also  Northrup  v.  Shook,  18 
Fed.  Cas.  No.  10,329,  10  Blatchf.  243. 

Bankers  doing  business  as  brokers  were 
subject  to  taxation  as  brokers  under  the  in- 
ternal revenue  act  of  June  30,  1864  (13  St. 
251).  Warren  v.  Shook,  91  U.  S.  704,  23 
L.  ed.  421;  Clark  v.  Gilbert,  5  Fed.  Cas. 
No.  2,822,  5  Blatchf.  330.  They  were  liable 
for  the  tax  on  all  sales  made  by  them, 
whether  of  property  of  their  own  or  of 
others,  on  an  ordinary  brokerage  contract 
or  on  a  margin  contract.  Northrup  v.  Shook, 
18  Fed.  Cas.  No.  10,329,  10  Blatchf.  243.  See, 
however,  U.  S.  v.  Fisk,  3  Wall.  (U.  S.)  445, 
18  L.  ed.  243;  Clark  v.  Gilbert,  5  Fed.  Cas. 
No.  2,822,  5  Blatchf.  330. 

78.  Criminal  law  generally  see  Ceiminal 
Law. 

Indictment  or  information  generally  see 
Indictments  and  Infobmations. 

79.  Charles  r.  Arthur,  84  N.  Y.  Suppl.  284, 
holding  that  N.  Y.  Laws  (1901),  p.  312,  c. 
128,  declaring  that  in  cities  of  the  first  and 
second  classes  any  person  who  shall  oflFer  for 
sale  any  real  property  without  the  written 
authority  of  the  owner  or  his  attorney  in 
fact  appointed  in  writing,  or  a  person  who 
has  made  a  written  contract  for  the  pur- 
chase of  such  property  with  the  owner 
thereof,  shall  be  guilty  of  a  misdemeanor,  is 
constitutional  and  a  reasonable  exercise  of 
police  power.  See  also  iw/ra,  II,  E,  1,  a, 
(III). 

Scalping  tickets  as  ofiense  see  Cabbiebs,  6 
Cyc.  573  note  18. 

80.  Com.  1-.  Manley,  2  Phila.  (Pa.)  173 
(holding  that  where  a  broker  carries  on  his 
business  without  having  obtained  his  com- 
mission, the  penalty  is  not  waived  by  the  sub- 
sequent acceptance  of  the  license-tax  by  the 
county  treasurer)  ;  Com.  v.  Lucas,  84  Va. 
303,  4  S.  E.  695  (holding  that  the  offense 
described  in  Va.  Acts  (1883-1884),  §  65,  of 
conducting  the  business  of  a  tax-receivable 
coupon  broker  without  a  license,  is  a  distinct 
ofi'ense  from  that  described  in  sections  58  and 
60  of  the  same  act,  for  doing  business  as  a 
stock-broker  without  a  license ) . 

Exclusiveness  of  penalty. — ^Unless  it  clearly 
appears  that  the  legislature  intended  more, 
it  will  be  held  that  the  penalty  imposed  by 
W.  Va.  Code  (1899),  e.  32,  on  a  real-estate 
agent  selling  property  on  commission  without 
a  license  excludes  all  others.  Ober  v.  Ste- 
phens, 54  W.  Va.  354,  46  S.  E.  195. 
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offenses  also  in  tlie  transaction  of  their  brokerage  business,  such  as  larceny  *'  or 
criminal  conversion.** 

C.  Employment  and  Authority*' — l.  Nature  of  Relation.  The  relation 
existing  between  a  liroker  and  his  customer  is  ordiiiai-ily  a  special  agency.^ 

2.  Appointment  or  Employment*^  —  a.  In  General.  To  create  the  relation 
of  broker  and  principal  there  must  be  a  contract  of  employment,  express  or 
implied.** 


81.  Hentz  v.  Miller,  94  N.  Y.  64;  Collins 
f.  Ralli,  20  Hun   (N.  Y.)   246. 

A  broker  who  by  means  of  a  false  sold  note 
obtains  goods  from  his  principal  for  delivery 
on  the  note,  obtains  possession  of  the  goods 
by  larceny  within  N.  Y.  Pen.  Code,  §  528. 
Soltau  D.'Gerdau,  119  N.  Y.  380,  23  N.  E. 
86^,  16  Am.  St.  Rep.  843  [affirming  48  Hun 
537,  1  N.  Y.  Suppl.  163] ;  Soltau  v.  Lowen- 
thal,  1  N.  Y.  Suppl.  168. 

82.  Boyd  v.  Barrett,  16  Phila.  (Pa.)  653, 
holding  that  where  stock-brokers  bought  scrip 
on  the  order  of  plaintiff,  and  received  pay- 
ments on  account  which  they  appropriated 
to  their  own  use,  they  were  guilty  of  a  breach 
of  trust. 

Brokers  as  agents. —  The  term  "  agent,"  aa 
used  in  Mich.  Comp.  Laws,  §  11,572,  provid- 
ing that  whenever  money  shall  be  delivered 
to  any  person  as  agent  with  written  instruc- 
tions as  to  the  use  to  which  it  shall  be  ap- 
plied, and  such  person  shall  intentionally 
appropriate  the  money  in  any  other  manner 
than  directed,  he  shall  be  guilty  of  a  felony, 
includes  n  broker,  and  justifies  his  conviction 
for  misapplying  money  deposited  with  him  to 
be  used  in  the  purchase  of  stock.  People  v. 
Karste,  132  Mich.  455,  93  N.  W.  1081. 

Questions  for  jury. — Where  prosecutor  sent 
money  to  defendant,  with  which  to  purchase 
certain  stock  as  soon  as  it  could  be  pur- 
chased at  the  price  named,  and  defendant  re- 
plied that  the  money  had  been  placed  to 
prosecutor's  credit,  whether  the  intention  of 
the  parties  was  to  create  the  relation  of 
debtor  and  creditor,  or  to  constitute  the  fund 
a  special  deposit,  so  as  to  render  defendant 
liable  for  its  misapplication  in  violation  of 
Mich.  Comp.  Laws,  §  11,572,  was  a  question 
for  the  jurv.  People  v.  Karste,  132  Mich. 
455,  93  N.  W.  1081. 

83.  Agency  in  general  see  Pbincipal  and 
Agent. 

84.  Clark  v.  Cumming,  77  Ga.  64,  4  Am. 
St.  Rep.  72.  And  see  cases  cited  infra,  page 
195  note  12  et  seq. 

Debtor  and  creditor. —  Where  a  person  re- 
ceives from  another  certain  notes  for  the  pur- 
pose of  negotiating  their  sale,  which  he  does, 
charging  a  commission,  he  is  a  mere  broker, 
and  no  relation  of  debtor  and  creditor  exists 
between  them.  American  Valley  Co.  v.  Wy- 
man,  92  Mo.  App.  294. 

Partnership. —  Where  a  real-estate'  agent 
has  a  written  contract  with  the  owner  of  land 
to  put  upon  the  market,  advertise,  and  sell 
the  same,  having  for  his  interest  a  share  in 
the  profits  from  the  sale  of  the  land,  the  con- 
tract is  one  of  agency,  and  not  of  partner- 
ship.    Durkee  v.  Gunn,  41  Kan.  496,  21  Pac. 
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637,   13  Am.  St.  Rep.  300,  41'  Kan.  503,  21 
Pac.  1054. 

Special  contract. —  Where,  to  the  ordinary 
business  of  broker,  some  special  employment 
and  undertaking  is  superadded  by  express 
contract,  the  liability  of  the  broker  results 
from  such  contract,  and  not  simply  from  his 
character  of  broker.  Deady  v.  Goodenough, 
5  U.  C.  C.  P.  163.        •* 

85.  Capacity  of  married  woman  to  employ 
broker  see  Husband  and  Wife. 

Exclusive  agency  for  sale  of  land  see  infra, 
II,  E,  1,  m,  (IX). 

Implied  right  of  municipality  to  employ 
broker  to  sell  bonds  see  Municipal  Coepoea- 

TIONS. 

86.  Iowa. —  Stewart  v.  Pickering,  73  Iowa 
652,  35  N.  W.  690. 

Mississippi. —  Barton  v.  New  England 
Mortg.  Security  Co.,  (1899)  25  So.  362. 

New  Jersey. —  Illingworth  v.  De  Mott,  59 
N.  J.  Eq.  8,  45  Atl.  272. 

New  YnrJc. —  Timpson  v.  Allen,  149  N.  Y. 
513,  44  N.  E.  171  [reversing  7  Misc.  323,  27 
N.  Y.  Suppl.  915]  ;  Brady  v.  American  Maeh., 
etc.,  Co.,  86  N.  Y.  App.  Div.  267,  83  N.  Y. 
Suppl.  663  (holding  that  a  custom  that  when 
brokers  negotiate  a  lease  the  lessor  pays 
the  commission  cannot  fasten  on  a  property- 
owner  any  liability  as  employer  of  a  bro- 
ker, simply  because  he  leases  the  property  to 
one  induced  by  the  broker  to  take  it,  with- 
out any  request,  express  or  implied,  on  the 
part  of  the  owner)  ;  Benedict  v.  Pell,  70  N. 
Y.  App.  Div.  40,  74  N.  Y.  Suppl.  1085 ;  Jones 
V.  Frost,  49  N.  Y.  App.  Div.  176,  62  N.  Y. 
Suppl.  1102  {affirming  24  Misc.  208,  53  N.  Y. 
Suppl.  573] ;  Dilworth  v.  Bostwick,  1  Sweeny 
581 ;  Southack  v.  Lane,  23  Misc.  515,  52  N.  Y. 
Suppl.  687  (holding  that  a  broker  who  takes 
an  option  to  purchase  real  estate  at  a  stated 
price  is  not  the  agent  of  the  owner  for  nego- 
tiating its  sale ) . 

Pennsylvania. —  Earp  ti.  Cummins,  54  Pa. 
St.  394,  93  Am.  Dec.  718. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  5. 

Signature  of  contract  of  agency. —  A  writ- 
ten proposition  to  employ  one  as  agent  to  sell 
land,  signed  by  the  proposer  and  accepted  by 
the  agent,  although  not  signed  by  him,  makes 
a  binding  contract  of  agency,  enforceable 
against  both.  Rowan  v.  Hull,  (W.  Va.  1904) 
47  S.  E.  92. 

Implied  appointment. — Where  a  broker  asks 
and  obtains  from  the  owner  of  land  the  price 
at  which  he  is  willing  to  sell  it,  this  of  itself 
does  not  establish  the  relation  of  principal 
and  agent  between  them.  Castner  v.  Richard- 
son, 18  Colo.  496,  33  Pac.  163.  See  also 
Mainwaring  v.  Crane,  22  Quebec  Super.  Ct. 
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b.  Necessity  of  Written  Autliority.     In  the  absence  of  statute  to  the  con- 
trary ,8'  a  contract  for  the  employment  of  a  broker  need  not  be  in  vvriting.^^ 

e.  Identity  of  Principal.^'     A  broker  acting  strictly  as  middleman  to  effect  a 
purchase  and  sale  of  property  is  the  common  agent  of  both  buyer  and  seller  ; 
otherwise  he  is  the  agent  of  the  party  originally  employing  liim.^^ 


67.  Contra,  Morson  v.  Burnside,  31  Ont.  438. 
See  also  West  v.  Mills,  83  N.  Y.  App.  Div. 
629,  82  N.  Y.  Suppl.  473. 

Evidence  of  agency. —  In  an  action  for  de- 
ceit arising  out  of  an  exchange  of  property 
through  a  broker,  evidence  that  defendant 
stated  that  his  broker  had  made  a  mean  trade 
for  him  warrants  a  finding  that  such  broker 
was  acting  for  defendant  in  effecting  the  ex- 
change. Arnold  i'.  Teel,  182  Mass.  1,  64  N. 
E.  413.  Any  evidence  is  ordinarily  admis- 
sible which  has  a  direct  bearing  on  the  ques- 
tion of  agency.  Bassett  f.  Rogers,  162  Mass. 
47,  37  N.  E.  772;  Horwitz  v.  Pepper,  128 
Mich.  688,  87  N.  W.  1034. 

Validity  of  contract  of  employment. — 
Where  "the  abbreviations  used  in  a  broker's 
authorization  to  sell  land  were  such  that  par- 
ties familiar  with  land  descriptions  could 
understand  them  easily,  their  use  did  not 
render  the  authorization  void  for  uncertainty. 
Melone  v.  Ruffino.  129  Cal.  514,  62  Pac.  93, 
79  Am.  St.  Rep.  127.  So  a  contract  to  pay 
commissions  for  procuring  customers  from  a 
certain  county  for  real  estate,  and  for  all 
customers  in  a  certain  town  in  such  county, 
is  not  invalid  because  there  is  no  limit  as  to 
time.  Boyd  v.  Watson,  101  Iowa  214,  70  N. 
W.  120.  See  also  Albany  Land  Co.  v.  Rickel, 
162  Ind.  222,  70  N.  E.  158. 

Consideration. —  Where  one  employs  an- 
other as  agent  to  sell  land  for  remuneration 
on  performance,  the  contract  is  baaed  on  a 
sufEcient  consideration.  Albany  Land  Co.  v. 
Riekel,  162  Ind.  222,  70  N.  E.  158;  Rowan 
V.  Hull,   (W.  Va.  1904)   47  S.  E.  92. 

Assignment  of  contract  of  agency. —  Where 
the  contract  of  a  firm  to  act  as  a  real-estate 
agent  for  a  corporation  was  assigned  to  one 
member  of  the  firm,  who  proceeded  with  the 
business,  selling  lots  and  rendering  monthly 
reports  in  his  o\\ti  name,  and  the  corporation 
accepted  the  reports  and  proceeds  of  the 
sales,  and  executed  checks  and  other  papers 
to  the  assignee  in  his  own  name,  it  consti- 
tuted a  ratification  of  the  assignment.  Al- 
bany Land  Co.  v.  Rickel,  162  Ind.  222,  70 
N.  E.  158. 

Employment  as  affecting  right  to  compen- 
sation see  infra,  II,  E,  1,  a. 

87.  Kesner  v.  Miesch,  204  111.  320,  68  N.  E. 
405  [affirming  107  III.  App.  468],  holding 
under  a  statute  providing  that  an  agent  has 
no  authority  to  bind  the  owner  of  realty  by 
a  contract  for  the  sale  of  the  same  unless 
lawfully  authorized  in  writing,  that  a  verbal 
promise  on  the  part  of  the  property-owner 
to  carry  out  a  contract  of  sale  made  by  an 
agent  not  authorized  in  writing  is  of  no 
effect.     See  also  infra,  II,  E,  1,  a,    (in). 

Conflict  of  laws. —  A  contract  of  employ- 
ment to  sell  real  estate  is  governed  by  the 


statute  of  frauds  of  the  state  where  it  was 
made.  Goldstein  jj.  Scott,  76  N.  Y.  App.  Div. 
78,  78  N.  Y.  Suppl.  736. 

88.  Rathbun  v.  McLay,  76  Conn.  308,  56 
Atl.  511.  .     ^  ^ 

A  real-estate  broker  may  be  authorized  by 
parol  to  sign  his  principal's  name  to  a  con- 
tract for  a  sale  or  lease  of  land.  Rottman 
V.  Wasson,  5  Kan.  552;  Pringle  v.  Spauld- 
ing,  53  Barb.  (N.  Y.)  17;  Coleman  v.  Garri- 
gues,  18  Barb.  (N.  Y.)  60;  Callaghan  ». 
Pepper,  2  Ir.  Eq.  399.  Contra,  Ballou  v. 
Bergsvendsen,  9  N.  D.  285,  83  N.  W.  10.  See 
also  Mainwaring  v.  Crane,  22  Quebec  Super. 

Ct.  67.  .         .  ^,   ^ 

Absence  of  writing  as  affecting  right  to 
compensation  see  infra,  II,  E,  1,  a,   (ni). 

89.  Persons  liable  for  commissions  see  in- 

90.  Col'vin  V.  Williams,  3  Harr.  &  J.  (Md.) 
38,  5  Am.  Dec.  417. 

A  merchandise  broker  is,  for  the  purpose 
of  signing  the  memorandum  of  sale,  the  agent 
of  both  parties  to  the  contract  which  he 
makes;  but  in  other  respects  he  is  the  agent 
only  of  the  party  originally  employing  him. 
Schlesinger  v.  Texas,  etc.,  R.  Co.,  87  Mo.  146 
[affirming  13  Mo.  App.  471]. 

91.  Schlesinger  v.  Texas,  etc.,  R.  Co.,  87 
Mo.  146  [affirming  13  Mo.  App.  471].  See 
also  Moorehead  v.  Gilmore,  77  Pa.  St.  118,  18 
Am.  Rep.  435,  holding  that  where  a  partner 
in  a  firm  drew  a  note  in  favor  of  another 
firm  of  which  also  he  was  a  member,  and, 
after  it  was  indorsed  by  the  payees,  he  in- 
dorsed the  name  of  the  former  firm  without 
authority,  and  the  note  was  held  by  a  known 
bill  broker,  the  broker  was  the  agent  of  the 
payees  and  not  of  the  buyer. 

A  merchandise  broker  is  the  agent  of  him 
who  employs  him  originally,  and  only  be- 
comes the  agent  of  the  other  party  when  the 
bargain  between  the  principals  is  definitely 
settled.  Woods  v.  Rocchi,  32  La.  Ann.  210. 
So  where  a  cotton  broker,  by  permission  of 
the  owner,  takes  samples  of  a  cargo  of  cotton 
and  exhibits  them  to  one  who,  relying  on  the 
samples,  purchases  a  portion  of  the  cargo, 
and  the  owner  delivers  the  cotton  and  pays, 
the  brokerage,  the  broker  is  the  agent  of  the 
owner.  Boorman  v.  Jenkins,  12  Wend.  ( N.  Y. ) 
566,  27  Am.  Dec.  158. 

Loan  brokers. —  Where  a  person  makes  ap- 
plication for  a  loan  from  a  real-estate  broker, 
the  broker  is  the  agent  of  the  borrower  and 
not  of  the  lender.  Henken  v.  Schwicker,  67 
N.  Y.  App.  Div.  196,  73  N.  Y.  Suppl.  656.  So 
a  company  which  is  to  receive  a  commission 
from  a  borrower  for  procuring  a  loan,  and 
■which  makes  out  all  the  papers  without  know- 
ing from  whom  the  loan  is  to  be  obtained  and 
before  submitting  them  to  the  lender,  is  the- 
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d.  Authority  to  Employ  Subagent  or  Broker.  An  agent  to  sell  property 
cannot  ordinarily,  without  special  authority,  bind  the  principal  by  the  employ- 
ment of  a  broker  to  effect  the  sale.'' 

3.  Duration  and  Termination  of  Agency.'*  In  the  absence  of  a  contract  fix- 
ing the  duration  of  a  broker's  agency,'*  either  of  tiie  parties  may  terminate  it 
at  will'=  by  giving  notice,'^  subject  only  to  the  ordinary  requirements  of  good 


agent  of  the  borrower  in  procuring  the  loan. 
Hamil  v.  American  Freehold  Land  Mortg. 
Co.,  127  Ala.  90,  28  So.  558;  Land  Mortg. 
Invest.  Agency  Co.  of  America  v.  Preston, 
119  Ala.  290,  24  So.  707.  The  fact  that  a 
lender  of  money  deposits  in  bank  a  fund 
subject  to  the  check  of  a  loan  broker  for  the 
amount  of  a  loan,  if  the  lender  after  ex- 
amination should  approve  the  same,  does  not 
render  the  broker  the  agent  of  the  lender  for 
the  purpose  of  making  loans.  Barksdale  i". 
Security  Invest.  Co.,  120  Ga.  388,  47  S.  E. 
943.  So  the  fact  that  a  loan  agent  who  is  in 
the  habit  of  sending  applications  to,  and  ob- 
taining loans  from,  an  insurance  company, 
as  well  as  other  parties,  is  the  agent  of  said 
company  for  the  purpose  of  procuring  in- 
surance, does  not  constitute  him  their  agent 
in  respect  of  loans  obtained  by  him  from 
them.  Massachusetts  Mut.  L.  Ins.  Co.  v. 
Boggs,  121  111.  119,  13  N.  E.  550.  And  where 
the  maker  of  a  note  payable  to  the  order  of 
another  applied  to  a  broker  to  negotiate  a 
loan  on  the  note,  and  the  broker  applied  to 
one  who  agreed  to  lend  money  if  the  security 
was  all  right  and  requested  the  broker  to 
make  inquiries  and  report  the  particulars, 
and  the  broker  procured  the  payee's  indorse- 
ment on  the  note,  the  broker  was  not  the 
agent  of  the  lender  in  procuring- the  indorse- 
ment.    Burlingame  r.  Foster,  128  Mass.  125. 

Real-estate  brokers. —  A  broker  employed 
to  sell  real  estate  is  the  agent  of  the  vendor. 
Gough  V.  Loomis,  123  Iowa  642,  99  N.  W. 
295;  Dubois  v.  Dubois,  54  Iowa  216,  6  N.  W. 
261 ;  Earp  v.  Cummins,  54  Pa.  St.  394,  93  Am. 
Dec.  718.  However,  the  broker  may  become 
the  agent  of  the  purchaser  in  paying  for  the 
land,  if  money  be  placed  by  the  purchaser  in 
his  hands  for  that  purpose.  Small  v.  Collins, 
6  Houst.  (Del.)  273.  A  broker  employed  to 
purchase  real  estate  is  the  agent  of  the  pur- 
chaser, although  he  afterward  acts  or  as- 
sumes to  act  for  the  vendor.  Marsh  v.  Bu- 
chan,  46  N.  J.  Eq.  595,  22  Atl.  128. 

92.  Bonwell  v.  Howes,  15  Daly  (N.  Y.)  43, 
2  N.  Y.  Suppl.  717  [reversing  l' N.  Y.  Suppl. 
435]  (so  holding,  although  the  customary 
method  of  selling  land  in  the  city  where  the 
transaction  occurred  was  through  brokers)  ; 
Carroll  r.  Tucker,  2  Misc.  (N.  Y.)  397,  21 
N.  Y.  Suppl.  952  (holding  that  authority 
given  an  agent  "  to  take  any  steps  necessary 
to  sell "  property  does  not  empower  him  to 
employ  another  broker  to  make  a  sale^  ;  In- 
surance Co.  of  North  America  v.  East  Ten- 
nessee, etc.,  K.  Co.,  97  Tenn.  326,  37  S.  W. 
225.  Where,  however,  an  agent  having  au- 
thority to  sell  land,  exercising  his  discre- 
tion as  to  price,  examines  the  land  and  fixes 
the  price  and  terms,  he  may  employ  a  real- 
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estate  agent  to  find  a  purchaser,  and  a  sale 
by  him  will  be  enforced,  if  he  was  required 
to  obtain  his  commission  in  addition  to  the 
price  agreed  upon,  although  the  agent  may 
have  been  requested  by  his  principal  not  to 
employ  a  subagent.  Renwick  v.  Bancroft,  56 
Iowa  527,  9  N.  W.  367.  And  where  a  non- 
resident owner  of  land  employs  an  agent, 
also  a  non-resident,  to  sell  the  same,  it  will 
be  presumed  that  the  agent  has  authority  to 
appoint  a  subagent.  Eastland  v.  Maney, 
(Tex.  Civ.  App.  1904)  81  S.  W.  574.  See, 
generally,  Peincipai-  and  Agent. 

Husband  and  wife. —  A  wife  may  authorize 
her  husband  to  employ  a  broker  for  the  sale 
of  her  property.  Simes  v.  Rockwell,  156 
Mass.  372,  31  N.  E.  484;  Esmond  v.  Kings- 
ley.  3  N.  Y.  Suppl.  6'96.  See,  however,  Car- 
roll V.  O'Shea,  19  N.  Y.  Suppl.  374.  A  wife 
has  no  implied  authority  to  bind  her  husband 
in  the  disposition  of  his  real  estate.  Har- 
rell  V.  Veith,  13  N.  Y.  St.  738.  See,  generally. 
Husband  and  Wife. 

It  is  not  a  breach  of  the  broker's  bond  to 
employ  a  person  who  is  not  a  sworn  broker. 
London  v.  Brandon,  Holt  N.  P.  438,  3  E.  C.  L. 
175,  2  Stark.  14,  3  iE.  C.  L.  296. 

Emplojonent  of  subagent  as  affecting  right 
to  commission  see  infra,  II,  E,  1,  c. 

Ratification  of  emplo3rment  of  subagent  see 
infra,  II,  E,  1,  a,  (iv) . 

93.  Damages  for  revocation  of  agency  see 
infra,  II,  C,  4. 

94.  Leslie  v.  Boyd,  124  Ind.  320,  24  N.  E. 
887  (holding  that  under  a  contract  placing 
real  estate  in  the  hands  of  a  broker  for 
sale  oh  commission,  with  the  privilege  of 
withdrawing  the  same  at  any  time  during 
one  year  on  payment  of  a  less  commission, 
the  right  of  the  broker  to  sell  continues 
after  the  expiration  of  the  year,  where  the 
property  is  not  so  withdrawn)  ;  McLane  v. 
Maurer,  28  Tex.  Civ.  App.  75,  66  S.  W. 
693,  1108;  Rowan  v.  Hull,  (W.  Va.  1904) 
47  S.  E.  92. 

Signature  of  contract. —  A  contract  giving 
a  broker  a  certain  time  within  which  to  make 
sales  may  be  valid  from  the  time  its  terms 
are  agreed  on,  although  it  is  never  signed. 
Green  v.  Cole,  103  Mo.  70,  15  S.  W.  317. 

95.  Taylor  v.  Martin,  109  La.  137,  33  So. 
112;  Huffman  v.  Ellis,  64  Nebr.  623,  90 
N.  W.  552;  Sibbald  v.  Bethlehem  Iron  Co., 
83  N.  Y.  378,  38  Am.  Dec.  441. 

This  is  especially  true  where  the  contract 
provides  that  it  is  to  continue  only  so  long 
as  mutually  satisfactory  to  both  parties.  Du- 
laney  v.  Page  Belting  Co.,  (Tenn.  Ch.  App. 
1900)  59  S.  W.  1082. 

96.  Freeland  v.  Hughes,  109  111.  App.  73 
(holding  that  a  notice  to  a  real-estate  broker. 
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faith."  Thus  an  agency  for  tlie  sale  of  property  may  be  terminated  by  the  prin- 
cipal at  any  time  he  may  choose  to  do  so"^  before  the  broker  finds  a  buyer,"'  save 
under  exceptional  circumstances.^     So  too  the  agency  may  be  terminated  by  the 


through  an  agent  of  the  landowner,  of  a 
revocation  of  his  authority  to  sell,  is  suffi- 
cient to  -withdraw  the  land  from  his  hands)  ; 
Huffman-  v.  Ellis,  64  Nebr.  623,  90  N.  W.  552. 

Necessity  of  notice.— The  owner  must,  if 
h('  wishes  to  rescind  the  contract  of  agency 
with  a  broker  on  account  of  the  incompe- 
tency of  the  agent,  notify  the  agent  to  that 
effect.  Jones  v.  Berry,  37  Mo.  App.  125.  See, 
however,  White  v.  Benton,  121  Iowa  354,  96 
N.  W.  876. 

Communication  of  revocation. —  Authority 
to  sell  land  is  not  revoked  by  a  letter 
mailed  to  the  brokers,  but  never  received  by 
iheni.  Sayre  v.  Wilson,  86  Ala.  151,  5  So. 
157.  A  letter  written  by  a  principal  to  a 
broker,  terminating  his  agency  to  sell  prop- 
erty, and  addressed  to  his  place  of  residence, 
where  it  was  delivered  at  his  office,  took  ef- 
fect from  the  date  of  such  delivery,  although 
by  reason  of  the  broker's  absence,  which  was 
unknown  to  the  principal,  he  did  not  per- 
.■sonally  receive  it  until  some  weeks  later,  he 
having  in  the  meantime  taken  no  action  in 
the  matter  of  the  agency.  Eees  v.  Pellow, 
97  Fed.  167,  38  C.  C.  A.  94. 

A  stock-broker  who  makes  a  short  sale  for 
a  customer  on  margin  may  after  the  expira- 
tion of  a  reasonable  time  close  it  upon  no- 
tice. White  V.  Smith,  54  N.  Y.  522  [affvrm- 
ing  6  Lans.  5] ;  Sterling  v.  Jaudon,  48  Barb. 
(N.  Y.)  459.  Stock-brokers  cannot,  how- 
ever, revoke  their  general  agreement  to  buy, 
hold,  and  sell  stocks  for  a  commission,,  with- 
out notice;  and  if  they  do  so  they  are  liable 
for  damages  sustained  by  their  employers  by 
reason  of  the  revocation.  White  v.  Smith, 
6  Lans.  (N.  Y.)  5  [affirmed  in  54  N.  Y.  522]. 
See  also  infra,  II,  D,  9. 

Notice  of  sale  by  owner  see  infra,  page 
194  note  3. 

97.  Taylor  v.  Martin,  109  La.  137,  33  So. 
112;  Cadigan  v.  Crabtree,  186  Mass.  7,  70 
N.  E.  1033,  66  L.  E.  A.  982;  Sibbald  v. 
Bethlehem  Iron  Co.,  83  N.  Y.  378,  38  Am. 
Eep.  441;  Eees  v.  Pellow,  97  Fed.  167,  38 
C.  C.  A.  94. 

98.  Massachusetts. —  Cadigan  v.  Crabtree, 
186  Mass.  7,  70  N.  E.  ^033,  66  L.  E.  A.  982. 

Missouri. —  Loving  v.  Hesperian  Cattle  Co., 
176  Mo.  330,  75  S.  W.  1095. 

North  Ca/rolina. —  Abbott  v.  Hunt,  129 
N.  C.  403,  40  S.  E.  119. 

Oregon. —  Simpson  v.  Carson,  11  Oreg.  361, 
8  Pac.  325. 

Washington. —  Knox  v.  Parker,  2  Wash.  34, 
25  Pac.  909. 

West  Virginia. —  Rowan  v.  Hull,  (1904) 
47  S.  E.  92. 

United  States. —  Eees  v.  Pellow,  97  Fed. 
167,  38  C.  C.  A.  94. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  11. 

99.  Slater  v.  Holt,  10  N.  Y.  St.  257;  Evans 
V.  Gay,   (Tex.  Civ.  App.  1903)  74  S.  W.  575. 
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The  principal  cannot  revoke  the  agency  af- 
ter the  broker  has  procured  a  purchaser 
able,  ready,  and  willing  to  buy.  Blumen- 
thal  V.  Goodall,  89  Cal.  251,  26  Pac.  906. 

Revocation  before  sale. —  A  merchant  who 
agrees  to  allow  a  broker,  as  commission  for 
producing  a  sale  of  merchandise,  all  that  he 
could  sell  the  goods  for  above  a  certain  price, 
may  revoke  the  agreement  at  any  time  before 
the  broker  has  consummated  a  contract  of 
sale.  May  v.  Schuyler,  43  N.  Y.  Super.  Ct. 
95.  So  the  interest  of  a  real-estate  broker 
in  commissions  to  be  earned  will  not  prevent 
a  revocation  of  his  agency  at  any  time  prior 
to  a  sale.  Neal  v.  Lehman,  11  Tex.  Civ.  App. 
461,  34  S.  W.  153. 

What  constitutes  revocation. —  Where  the 
owner  of  real  estate,  after  employing  an 
agent  to  collect  the  rents,  make  improve- 
ments, keep  the  property  insured,  etc.,  took 
the  property  out  of  the  hands  of  the  agent, 
and  demanded  and  received  of  him  the  papers 
relating  to  the  property,  including  the  agree- 
ment appointing  him  agent,  the  authority 
of  the  agent  was  revoked.  Hunn  v.  Ashton, 
121  Iowa  265,  96  N.  W.  745.  An  agency 
created  for  the  sale  of  land  is  terminated  by 
the  withdrawal  by  the  principal  of  the  land 
from  the  market.  Loving  v.  Hesperian  Cat- 
tle Co.,  176  Mo.  330,  75  S.  W.  1095;  Abbott 
V.  Hunt,  129  N.  C.  403,  40  S.  E.  119;  Ying- 
ling  V.  West  End  Imp.  Co.,  5  Pa.  Dist.  607. 

1.  Simpson  t).  Carson,  11  Oreg.  361,  8  Pac. 
325  (holding  by  implication  that  a  written 
agreement,  not  under  seal,  giving  a  real- 
estate  broker  "  the  exclusive  sale  of  land " 
at  a  certain  price,  and  to  pay  him  all  over 
that  sum  as  commissions,  may  not  be  re- 
scinded if  a  consideration  or  actual  indebted- 
ness is  shown)  ;  McLane  v.  Maurer,  28  Tex. 
Civ.  App.  75,  66  S.  W.  693,  1108  (holding 
that  where  a  contract  authorized  brokers  to 
sell  defendant's  lands  within  a  certain  period, 
provided  that  defendant  might  sell  all  or 
any  part  of  the  land,  the  proviso  did  not  au- 
thorize defendant  to  revoke  the  authority  of 
the  brokers  before  the  time  expired,  where 
they  had  excited  an  active  demand,  and  were 
rapidly  selling). 

Agency  coupled  with  interest. —  Where 
plaintiff  was  employed  to  negotiate  a  trade 
of  lands  for  defendant,  and  afterward  em- 
ployed to  sell  the  lands  received  by  her  in 
the  trade,  the  services  rendered  by  him  in 
making  the  trade  being  in  part  the  consid- 
eration for  the  second  employment,  the 
agency  was  coupled  with  an  interest  and 
could  not  be  revoked  at  the  mere  pleasure  of 
defendant.  Bird  v.  Phillips,  115  Iowa  703, 
87  N.  W.  414.  However,  mere  commissions 
to  be  earned  by  an  agent  in  executing  an 
agency  for  the  sale  of  realty  do  not  make  the 
agency  one  coupled  with  an  interest.  Eowan 
V.  Hull,  (W.  Va.  1904)  47  S.  E.  92.  See  also 
Neal  V.  Lehman,  11  Tex.  Civ.  App.  461,  34 
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death  of  the  principal/  or  by  the  sale '  or  the  partial  destruction  *  of  the  subject- 
matter. 

4.  Breach  of  Contract.^    "Where  a  broker  is  employed  to  sell '  or  to  buy  '  lands 
or  stocks  or  other  commodity,  and  the  principal  refuses  to  accept  or  to  part  with  the 


S.  W.  153.  And  a  letter  written  by  a  prin- 
cipal to  his  broker,  authorizing  him  to  sell 
goods,  and  agreeing  to  settle  his  debt  to  the 
broker  out  of  the  proceeds,  does  not  confer 
upon  the  broker  an  irrevocable  power  to  col- 
lect the  proceeds  of  sale.  Higgins  v.  Grind- 
rod,  16  Phila.   (Pa.)  200. 

The  broker  is  entitled  to  a  reasonable  time 
under  some  circumstances  to  effect  a  sale. 
Rand  v.  Cronkrite,  64  111.  App.  208  (holding 
that  a  broker  authorized  to  make  a  sale  of  a 
large  property,  which  necessarily  involves 
the  expenditure  of  a  considerable  amount  of 
time  and  money  on  his  part,  the  time  within 
which  the  sale  is  to  be  made  not  being 
specifically  limited,  is  entitled  to  a  reason- 
able time,  to  be  determined  from  all  the 
circumstances  of  the  case)  ;  Peterson  v.  Hall, 
61  Minn.  268,  63  N.  W.  733.  See  also  Tins- 
ley  V.  Durfey,  99  111.  App.  239;  Bathrick  v. 
CofBn,  13  N.  Y.  App.  Div.  101,  43  N.  Y. 
Suppl.  313;  McLane  v.  Maurer,  28  Tex.  Civ. 
App.  75,  66  S.  W.  693,  1108.  But  see 
Cadigan  v.  Crabtree,  186  Mass.  7,  70  N.  E. 
1033,  66  L.  R.  A.  982. 

2.  Shisler's  Estate,  2  Pa.  Dist.  588,  there 
being  no  covenant  binding  the  owner's  heirs 
or  representatives. 

Stock  transactions. —  A  broker  who  sells 
stock  short  for  a  customer,  borrowing  it  for 
delivery,  may  continue  the  transaction  after 
his  customer's  death  until  the  appointment 
of  an  executor  on  whom  notice  can  be  served 
in  order  to  close  the  transaction.  Hess  v. 
Rau,  95  N.  Y.  359  [affirmmg  49  N.  Y.  Super. 
Ct.  324].  To  the  contrary  effect  it  has  been 
held  that  a  stock-broker,  on  the  death  of  his 
client,  has  no  authority,  express  or  implied, 
to  carry  over  shares  purchased  for  his  client 
to  the  next  settling  day,  but  should  close  the 
account.  In  re  Overweg,  [1900]  1  Ch.  209, 
69  L.  J.  Ch.  255,  81  L.  T.  Rep.  N.  S.  776. 

3.  White  V.  Benton,  121  Iowa  354,  96  N.  W. 
876;  Teal  v.  McKnight,  110  La.  256,  34  So. 
434 ;  Oberlin  College  v.  Blair,  45  W.  Va.  812, 
32  S.  E.  203. 

Notice  of  the  sale  is  not  necessary  in  order 
to  terminate  the  agencv.  Wallace  v.  Figone, 
107  Mo.  App.  362,  81  S.  W.  492. 

Option  to  buy. —  Whether  an  agency  to  sell 
real  estate  for  the  owner  is  terminated  by 
an  option  to  buy  subsequently  given  to  the 
agent  depends  upon  the  conduct  of  the  par- 
ties. Lipscomb  v.  Cole,  81  Mo.  App.  53. 
However,  a  contract  of  agency  for  the  sale 
of  land  is  revoked  by  notice  of  the  exercise 
of  an  option  to  purchase  subsequently  given. 
Faraday  Coal,  etc.,  Co.  v.  Owens,  80  S.  W. 
1171,  26  Ky.  L.  Rep.  2^3. 

Right  of  owner  to  sell. —  In  the  absence  of 
agreement  to  the  contrary  ( Stringfellow  v. 
Powers,  4  Tex.  Civ.  App.  199,  23  S.  W.  313. 
See  infra,  II,  E,  1,  m,  (ix),  as  to  exclusiveness 
of  agency),  a,  landowner,  by  employing  an 
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agent  to  effect  a  sale  of  property,  does  not 
preclude  himself  from  selling  it  himself,  pro- 
vided that  in  making  the  sale  he  acts  in 
good  faith  (Cook  v.  Forst,  116  Ala.  395,  22 
So.  540;  Kelly  v.  Brennan,  55  N.  J.  Eq.  423, 
37  Atl.  137 ;  Wylie  v.  Marine  Nat.  Bank,  61 
N.  Y.  415). 

4.  Cox  V.  Bowling,  54  Mo.  App.  289,  hold- 
ing that  the  burning  of  a  house  so  changed 
the  subject-matter  of  the  contract  for  the 
finding  of  a  purchaser  of  a  house  and  lot  as 
to  constitute  a  revocation  of  the  agency. 

5.  Actions  for  compensation  see  infra,  II, 
E,  2.. 

6.  Colorado. —  Bailey  v.  Carnduff,  14  Colo. 
App.  169,  59  Pac.  407. 

Illinois. —  Metzen  v.  Wyatt,  41  111.  App. 
487. 

Kansas. —  Cornell  v.  Hanna,  (App.  1898) 
53  Pac.  790. 

New  York. —  Sistare  v.  Best,  16  Hun  611 
[affirmed  in  88  N.  Y.  527]. 

North  Carolina. —  Atkinson  v.  Pack,  114 
N.  C.  597,  19  S.  E.  628. 

Damages. —  Where  the  principal  refuses  to 
convey  to  a  customer  found  by  the  broker, 
the  measure  of  damages  in  an  action  by  the 
latter  for  a  breach  of  contract  is  the  amount 
the  broker  would  have  received  as  commis- 
sions if  the  bargain  had  been  completed. 
Atkinson  v.  Pack,  114  N.  C.  597,  19  S.  E. 
628;  Roberts  v.  Barnard,  1  Cab.  &  E.  336. 
In  an  action  for  breach  of  contract  plaintiffs 
are  entitled  to  recover  for  only  such  loss  of 
profits  as  proximately  resulted  from  the 
breach,  excluding  all  uncertain  and  conjec- 
tural profits.  Emerson  v.  Pacific  Coast,  etc., 
Packing  Co.,  92  Minn.  523,  100  N.  W.  365. 
The  expenses'  incurred  by  a  broker  in  adver- 
tising and  selling  a  client's  land  are  not  an 
element  of  damages  in  an  action  to  recover 
commissions  lost  by  his  client's  refusal  to 
convey  to  purchasers  whom  he  had  obtained; 
and  exemplary  damages  are  not  recoverable 
by  a  broker  for  breach  of  a  contract  appoint- 
ing him  agent  to  sell  lands,  in  the  absence  of 
special  circumstances.  Burnett  v.  Edling,  19 
Tex.  Civ.  App.  711,  48  S.  W.  775.  Rate  or 
amount  of  compensation  see  infra,  II,  E,  1,  j. 

Sufficiency  of  evidence  of  breach. —  Where 
an  owner  employed  a  broker  to  sell  land  on 
an  agreement  that  he  might  have  as  his 
compensation  all  the  price  over  a  certain 
sum,  the  fact  that  the  owner  afterward  sold 
the  property  for  that  sum  to  a  purchaser 
found  by  the  broker  does  not  show  a  breach 
of  contract  entitling  the  latter  to  damages, 
since  it  is  not  inconsistent  with  an  effort  on 
the  owner's  part  to  obtain  the  higher  price 
asked  of  the  purchaser  by  the  broker.  Ames 
V.  Lament,  107  Wis.  531,  83  N.  W.  780. 

7.  Keswick  v.  Rafter,  35  N.  Y.  App.  Div. 
508,  54  N.  Y.  Suppl.  850  [affirmed  in  165 
N.  Y.  653,  59  N.  E.  1124],  holding  that  where 
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property,  as  the  case  may  be,  or  otherwise  breaks  the  contract  of  employment,  he 
id  liable  in  damages  to  the  broker ;  and  the  same  rule  applies  where  one  who  lias 
employed  a  broker  to  obtain  a  loan  refuses  to  accept  it.'  So  if  the  principal 
revokes  the  broker's  authority  in  breach  of  the  contract  of  employment  he  is 
liable  in  damages.'     If  a  broker  violates  his  contract  lie  may  be  held  in  damages.'"* 

5.  Authority  Conferred  ^^  —  a.  General  Rule.  A  broker  is  a  special  agent  for 
a  single  object,  and  he  cannot  bind  the  principal  beyond  the  limits  of  his  author- 
ity.'^    His  power  is  limited  by  and  ceases  with  his  instructions.'^ 

b.  Live  Stock  and  Merehandise  Brokers."  A  broker  employed  to  buy  or  to 
sell  live  stock  or  merchandise  is  confined  to  the  terms  of  his  instructions.'^     He 


agents  of  a  buyer  were  instructed  to  pur- 
chase tea  in  China  and  ship  it  to  him  at 
New  York,  he  could  not  refuse  it  because  it 
was  sent  in  two  lots,  one  after  the  other. 

Tender  of  inferior  goods  by  broker. — Where 
a  broker  employed  to  buy  cotton,  before  the 
expiration  of  the  time  for  delivery  tendered 
marks  of  cotton  not  in  accordance  with  the 
contract  of  employment,  but  on  the  prin- 
cipal's rejecting  the  same  and  before  the 
expiration  of  the  time  for  delivery  tendered 
marks  of  cotton  in  accordance  with  the  con- 
tract, he  had  not,  by  the  first  delivery,  broken 
the  contract,  so  as  to  justify  the  principal 
in  refusing  to  accept  the  cotton  subsequently 
tendered.  Tetley  v.  Shand,  25  L.  T.  Rep. 
N.  S.  658,  20  Wklv.  Rep.  206. 

8.  Finck  v.  Menke,  31  Misc.  (N.  Y.)  748, 
64  N.  Y.  Suppl.  38,  holding,  however,  that 
one  breaking  a  contract  to  pay  a  broker  a 
certain  sum  for  obtaining  a  loan,  including 
expenses  to  be  incurred  in  the  performance 
thereof,  is  not  liable  for  the  full  amount  of 
such  sum,  where  the  expenses  have  not  been 
incurred. 

9.  Kansas. —  Durkee  v.  Gunn,  41  Kan.  496, 
21  Pac.  637,  13  Am.  St.  Rep.  300,  41  Kan. 
503,  21  Pac.  1054. 

Missouri. —  Green  v.  Cole,  103  Mo.  70,  15 
S.  W.  317,  holding  that,  although  a  contract 
authorizing  a  broker  to  sell  land  within  a 
certain  time  is  revocable  before  the  expira- 
tion of  the  time  specified,  yet  if  the  broker 
has  performed  services  thereunder  before  its 
revocation  he  may  sue  for  its  breach. 

Vew  yorfc.— Bathriek  v.  Cofiin,  13  N.  Y. 
App.  Div.  101,  43  N.  Y.  Suppl.  313. 

West  Virginia. —  Rowan  v.  Hull,  (1904) 
47  S.  E.  92. 

England. —  Toppin.f.  Healey,  11  Wkly.  Rep. 
466. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  11. 

Damages. —  In  an  action  for  damages  for 
revocation  of  authority  to  sell  land,  nothing 
more  than  nominal  damages  can  be  recov- 
ered where  the  agent  fails  to  show  that  he 
could  have  made  a  sale  on  the  principal's 
terms.  Milligan  v.  Owen,  123  Iowa  285,  98 
N.  W.  792. 

Revocation  of  agency  as  breach  of  contract 
see  also  supra,  II,  C,  3;  infra,  II,  E,  1, 
a,  (VII). 

10.  Soudieu  v.  FaurSs,  12  La.  Ann.  746 
(holding  that  where  a  broker  violates  in- 
structions to  buy  first-class  discount  paper, 
he  is  responsible  for  a  consequent  loss)  ; 
Campbell  v.  Wright,  118  N.  Y.  594,  23  N.  E. 


914  (a  case  of  unauthorized  purchase  of 
stocks  on  margin). 

Assignment  for  creditors  as  breach  of  con- 
tract.—  Where  a  broker  employed  to  purchase 
stocks  makes  an  assignment  for  the  benefit 
of  his  creditors,  it  does  not  necessarily  con- 
stitute a  breach  of  his  contract,  but  may  be 
treated  by  both  parties  as  only  a  tempo- 
rary expedient  to  tide  over  his  difiSculties. 
In  re  Swift,  112  Fed.  315,  50  0.  C.  A.  264 
[affirming  105  Fed.  493]. 

Breach  of  contract  of  agency  for  sale  of 
land. —  Where  a  firm  of  two  members  con- 
tracted to  manage  and  sell  lots  of  a  corpora- 
tion in  a  town  other  than  that  in  which  the 
partners  resided,  the  fact  that  the  business 
was  carried  on  in  the  town  where  the  lots 
were  located  by  only  one  of  the  partners  was 
not  a  breach  of  the  contract.  Albany  L'and 
Co.  V.  Rickel,  162  Ind.  222,  70  N.  E.  158. 

Demand  and  tender. —  Where  a  broker  em- 
ployed to  purchase  stocks  makes  a  general 
assignment  or  is  adjudged  a  bankrupt,  a  de- 
mand and  tender  on  the  part  of  the  customer 
are  not  necessary  to  enable  him  to  assert  a 
breach  of  the  broker's  contract.  In  re  Swift, 
112  Fed.  315,  50  C.  C.  A.  264  {.affirming  105 
Fed.  493]. 

11.  See  also  infra,  II,  D. 

Liability  of  principal  for  acts  in  excess  of 
authority  see  infra,  II,  G,  2. 

Unauthorized  representations  as  defeating 
right  to  compensation  see  infra,  II,  E,  1,  m, 

(X),     (B). 

13.  Hunn  v.  Ashton,  121  Iowa  265,  96 
N.  W.  745  (holding  that  an  agreement  be- 
tween the  owner  of  real  estate  and  an  agent 
whereby  the  latter  is  appointed  to  collect  the 
rents,  make  necessary  improvements,  keep 
the  property  insured,  pay  the  taxes  and  the 
expenses  for  improvements  that  might  become 
necessary  with  a  view  to  procuring  purchas- 
ers, and  whereby  he  is  to  receive  for  compen- 
sation a  specified  per  cent  of  the  amount  col- 
lected, does  not  constitute  him  an  agent  with 
authority  to  procure  a  piirchaser  ol  the  prop- 
erty) ;  Coddington  v.  Goddard,  16  Gray 
(Mass.)  436.  See  also  Jones  v  Brand,  106 
Ky.  410,  50  S.  W.  679,  20  Ky.  L.  Rep.  1997. 

13.  Bradfield  v.  Patterson,  106  Ala.  397, 
17  So.  536,  holding  that  a  broker's  gener^il 
authority  to  invest  his  principal's  money  will 
not  authorize  him  also  to  invest  his  own 
for  his  principal's  account. 

14.  See  also  infra,  II,  D. 

15.  Clark  v.  Gumming,  77  Ga.  64,  4  Am. 
St.  Rep.  72    (holding  that  where  definite  in- 
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has,  however,  implied  power  to  do  whatever  is  necessary  to  the  proper  execution 
of  the  agency.^* 

e.  Real-Estate  Brokers."     A  real-estate  broker  is  ordinarily  a  special  agent  of 
limited  authority ,^^  and  he  is  strictly  confined  to  liis  instructions.'^     lie  has,  how- 


struetions  are  given  by  the  principal  to  his 
broker  to  make  a  specific  sale  at  a  certain 
price,  the  broker  cannot  continue  to  make 
sales  at  that  price,  although  it  has  been  usual 
for  him  to  continue  to  sell  at  the  prices  last 
quoted  by  the  principal)  ;  Bell  -o.  Ofifutt,  10 
Bush   (Ky.)   632. 

Contract  in  own  name. —  A  merchandise 
broker  has  no  authority  to  make  »  contract 
in  his  own  name.  Haas  v.  Euston,  14  Ind. 
App.  8,  42  N.  E.  298;  Dunn  v.  Wright,  51 
Barb.  (N.  Y.)  244;  Delafield  v.  Smith,  101 
Wis.  664,  78  N.  W.  170,  70  Am.  St.  Rep.  938. 

A  broker  may  not  treat  himself  as  principal 
and  sue  his  employer  as  for  goods  bargained 
and  sold,  in  the  absence  of  custom  otherwise. 
White  1-.  Benekendorfif,  29  L.  T.  Rep.  N.  S. 
475;  Tetley  v.  Shand,  25  L.  T.  Eep.  N.  S. 
658,  20  Wkly.  Rep.  206. 

Directing  delivery  of  goods. —  "V^Tiere  goods 
are  shipped  subject  to  the  shipper's  order,  a 
broker  of  the  shipper  has  no  authority  to 
direct  their  delivery.  Kelly  v.  Kauffman 
Milling  Co.,  92  Ga.  105,  18  S.  E.  363;.  Watson 
V.  Hoosac  Tunnel  Line  Co.,  13  Mo.  App.  263. 

Modification  or  rescission  of  contract  of 
sale. —  Sales  agents  with  limited  powers,  hav- 
ing procured  purchasers  satisfactory  to  their 
principal,  have  no  power  to  alter  the  terms 
of  the  contract  without  consent  of  the  prin- 
cipal. Andrews  f.  Himrod,  37  III.  App.  124; 
White  V.  Benekendorfif,  29  L.  T.  Rep.  N.  S. 
475.  So  authority  of  a  broker  to  make  a  sale 
of  goods  for  another  does  not  include  the 
power  to  rescind  the  sale  without  the  knowl- 
edge or  consent  of  the  principal,  in  the  ab- 
sence of  any  such  commercial  usage.  Kelly  v. 
KauflFman  Milling  Co.,  92  Ga.  105,  18  S.  E. 
363;  Saladin  v.  Mitchell,  45  111.  79.  Where 
the  terms  are  agreed  on,  the  broker  should  re- 
duce them  to  writing  in  the  form  of  bought 
and  sold  notes.  He  cannot,  without  the  con- 
sent of  the  contracting  parties,  vary  the 
terms  by  sending  tlie  parties  notes  containing 
other  terms.  Northfleet  Coal,  etc.,  Co.  v. 
Budd,  2  N.  y.  City  Ct.  97. 

A  broker  employed  to  buy  goods  exhausts 
his  authority  by  making  a  contract  of  pur- 
chase and  sale,  and  he  cannot  cancel  it  and 
make  a  new  contract  with  another  seller. 
White  V.  Benekendorfif,  29  L.  T.  Rep.  N.  S. 
475. 

Waiver  and  disobedience  of  instructions. — 
Where  tea  was  ordered  by  a  buyer  in  New 
York  to  be  shipped  from  China  via  Suez 
Canal,  and  it  was  sent  via  San  Francisco,  if 
the  deviation  was  ground  for  refusal  to  ac- 
cept the  tea,  it  was  waived  by  the  buyer's 
failure  to  object  when  notified  of  the  devia- 
tion, and  by  objecting  to  the  tea  when  it 
arrived  solely  on  the  ground  that  it  was  not 
up  to  grade.  Keswick  v.  Rafter,  165  N.  Y. 
653,  59  N.  E.  1124  [affirming  35  N.  Y.  App. 
Div.  508,  54  N.  Y.  Suppl.  850]. 
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16.  Lawrence  v.  Gallagher,  42  N.  Y.  Super. 
Ct.  309,  where  it  was  held  that  oral  employ- 
ment of  a  broker  to  buy  or  sell  goods  carries 
with  it  an  implied  authority  to  make  the 
proper  written  contract  for  executing  the 
agency,  but  not  an  authority  to  make  any 
other  writing. 

17.  See  also  infra,  II,  D. 

18.  Ward  v.  Lawrence,  79  111.  295  (holding 
that  a  real-estate  broker  authorized  to  sell 
a  tract  of  land  has  no  authority  to  sell  it  by 
any  other  description  than  that  by  which  it 
was  purchased  by  the  owner)  ;  Raeder  v.  But- 
ler, 19  Pa.  Super.  Ct.  604  (holding  that  the 

expression  "  placed  in  the  hands  of to  be 

sold,"  used  in  a  contract  by  which  one  person 
agree?  to  sell  the  land  of  another  for  a  com- 
mission, does  not  confer  on  the  agent  a  right 
to  possession  of  the  land);  Kilham  v.  Wilson, 
112  Fed.  565,  50  C.  C.  A.  454  (holding  that  the 
owner  alone  has 'the  right  to  determine  the 
consideration  for  which  he  will  sell  and  the 
details  governing  the  payment  of  it)  ;  Adams 
V.  Fraser,  82  Fed.  211,  27  C.  C.  A.  108  (hold- 
ing that  a  broker  authorized  to  negotiate  a 
sale  of  property  has  no  implied  authority  to 
collect  the  price ) . 

Authority  to  negotiate. —  A  contract  plac- 
ing property  in  the  hands  of  real-estate 
agents  for  sale  or  exchange,  the  owner  re- 
serving the  option  as  to  whether  it  shall  be 
sold  or  exchanged  and  expressly  agreeing  to 
give  the  agents  all  the  assistance  in  his 
power  in  the  transaction,  confers  upon  such 
agents  the  authority  to  negotiate,  and  does 
not  constitute  them  mere  middlemen  to  bring 
the  parties  together.  Scribner  v.  Collar,  40 
Mich.  375,  29  Am.  Rep.  541. 

Authority  to  modify  land  contract. — ^Where 
a.  contract  for  the  sale  of  land  is  executed  by 
the  owner  and  left  with  his  broker  for  de- 
livery to  the  purchaser,  the  broker  has  no 
authority  to  alter  the  instrument  by  substi- 
tuting the  name  of  another  person  and  chang- 
ing both  the  consideration  and  the  rate  of 
interest.  Ballou  v.  Bergsvendson,  9  N.  D. 
285,  83  N.  W.  10.  So  a  broker  or  agent  au- 
thorized to  negotiate  the  sale  of  property, 
who  concludes  a  contract  for  the  vendor 
which  is  to  be  performed  at  a  future  time 
by  the  delivery  of  the  property  or  the  title 
deeds  to  it  and  the  simultaneous  payment 
of  the  price,  but  who  is  not  intrusted  with 
the  property  or  the  conveyances  thereof,  has 
no  implied  authority  to  extend  the  time  of 
payment  or  otherwise  modify  the  concluded 
contract  between  the  vendor  and  purchaser. 
Adams  v.  Fraser,  82  Fed.  211,  27  C.  C.  A. 
108. 

19.  District  of  Columbia. —  Jones  «.  Holla- 
day,  2  App.  Cas.  279,  holding  that  authority 
to  a  real-estate  agent  to  contract  for  a  sale 
will  not  authorize  him  to  make  a  contract 
for  the  sale  of  an  option  to  purchase. 
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ever,  implied  authority  to  do  any  act  or  to  make  any  declaration  in  regard  to  the 
property  which  is  necessary  to  effectuate  a  purchase  or  sale  or  which  is  usually 
incidental  thereto  ;^  but  in  the  absence  of  a  special  authorization,*'  a  broker  has 
no  power  to  enter  into  a  contract  for  the  purchase  and  sale  of  the  land  so  as  to 
bind  his  principal.''* 


Iowa. —  Balkema  v.  Searle,  116  Iowa  374, 
89  N.  W.  1087. 

Mississippi. — Everman  v.  Herndon,  71 
Miss.  823,  15  So.  135. 

New  York. —  Breen  v.  Rives,  16  N.  Y.  App. 
Div.  632,  44  N.  Y.  Suppl.  672,  holding  that 
the  employment  of  a  real-estate  agent  with 
reference  to  a  particular  sale  to  be  made  to 
a  person  named  does  not  authorize  the  agent 
afterward  to  sell  to  another  person. 

Virginia. —  Davis  v.  Gordon,  87  Va.  559, 
13  S.  E.  35,  holding  that  the  fact  that  a  pro- 
posed auction  sale  of  lots  was  advertised  in 
several  newspapers  by  the  real-estate  agents, 
and  that  the  bill  for  such  advertising  was 
paid  by  the  owner,  did  not  convert  a  special 
agency  into  a  general  agency,  with  authority 
in  the  agents,  seven  months  later,  to  effect 
a.  private  sale  of  the  lots  in  a  manner  and 
at  a  price  wholly  different  from  what  was 
arranged  for  the   contemplated  auction  sale. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  13. 

Change  of  owner's  terms. —  A  real-estate 
broker  has  no  authority,  in  procuring  the 
purchaser,  to  change  any  of  the  terms  im- 
posed on  him  by  his  principal,  such  for  in- 
stance as  the  price,  the  time  of  payment,  or 
the  rate  of  interest.  Field  v.  Small,  17  Colo. 
386,  30  Pac.  1034;  Monson  v.  Jacqa'es,  144 
111.  651,  33  N.  E.  757;  Monson  v.  Kill,  144 
,111.  248,  33  N.  E.  43  [affirming  44  111.  App. 
306]  ;  Hoyt  v.  Shipherd,  70  111.  309 ;  Sleeper 
V.  Murphy,  120  Iowa  132,  94  N.  W.  275; 
Halsey  v.  Monteiro,  92  Va.  581,  24  S.  E. 
258. 

Discretion  of  broker. —  Where  the  owner  of 
land  orally  authorizes  a  broker  to  sell  it  at 
a  certain  price,  payable  partly  in  cash  and 
partly  on  time,  a  sale  with  more  than  one 
third  of  the  price  payable  in  cash,  and  the 
residue  in  three  and  five  years,  with  six  per 
cent  interest,  secured  by  mortgage  on  the 
land,  is  within  the  reasonable  discretion  given 
the  broker.  Smith  v.  Keeler,  151  111.  518,  38 
N.  E.  250  [affirming  51  111.  App.  267]. 

Sale  for  cash. —  A  written  authority  to  a 
broker  to  sell  land  at  a  net  price  per  acre 
does  not  conclusively  imply  that  the  sale  is 
to  be  for  cash ;  and  the  facts  that  the  amount 
is  large,  and  most  of  the  land  is  held  on 
option,  go  to  show  that  the  point  was  -left 
open  for  negotiation.  Bourke  v.  Van  Keuren, 
20  Colo.  95,  36  Pac.  882. 

20.  Ahem  v.  Goodspeed,  72  N.  Y.  108  [af- 
firming 9  Hun  263]. 

Terms  of  payment. —  Where  owners  of  part 
of  the  capital  stock  of  a  quarry  authorize  a 
broker  to  sell  part  of  their  stock,  and  the 
terms  of  payment  are  not  named  in  the  au- 
thorization, an  agreement  by  him  that  the 
purchaser  shall  pay  a  certain  amount  down, 
and  the  balance  after  inspection  of  the  prop- 


erty and  an  examination  of  the  title  and 
cliaracter  of  the  company,  will  be  assumed 
to  coincide  with  the  intentions  of  the  sellers. 
Owl  Canon  Gypsum  Co.  v.  Ferguson,  2  Colo. 
App.  219,  30  Pac.  255. 

21.  Keim  v.  Lindley,  (N.  J.  Ch.  1895)  30 
Atl.  1063  (holding  that  authority  to  a  real- 
estate  agent  to  execute  a  contract  for  the 
sale  of  land  in  the  name  of  his  principal  may 
be  inferred  from  circumstances  and  a  ccurse 
of  dealing  between  the  parties)  ;  Rosenbaum 
».  Belson,  [1900]  2  Ch.  267,  69  L.  J.  Ch.  569 
82  L.  T.  Rep.  N.  S.  658,  48  Wkly.  I^ep.  522 
(liolding  that  instructions  given  by  an  owner 
of  real  estate  to  an  agent  to  sell  the  property 
for  him,  and  an  agreement  to  pay  a  commis- 
sion on  the  price  accepted,  are  an  authority 
to  the  agent  to  make  a  binding  contract,  in- 
cluding an  authority  to  sign  a  contract  for 

23.'  Hamilton  v.  Cutts,  6  Mackey  (D.  C.) 
208;  Kyon  v.  McGee,  2  Mackey  {D.  C.)  17 
(both  holding  that  in  the  absence  of  a  special 
agreement  the  authority  of  a  real-estate 
agent  is  only  to  find  a  purchaser  and  to  re- 
port him  to  the  owner,  and  that  he  has  no 
power  to  conclude  a  sale)  ;  Coleman  v.  Gar- 
rigues,  18  Barb.  (N.  Y.)  60  (holding  that 
authority  to  a  broker  to  "  close  the  bargain  " 
for  a  sale  of  real  estate,  provided  he  finds  a 
purchaser  who  will  agree  to  certain  terms, 
does  not  authorize  him  to  sign  a  contract 
for  the  sale  of  the  property  in  the  name  of 
his  principal)  ;  Halsey  v.  Monteiro,  92  Va. 
581,  24  S.  E.  258  (holding  that  a  real-estate 
broker  authorized  to  "  list "  and  "  place  " 
property  on  commission  has  no  authority  to 
sign  a  contract  of  sale ) . 

A  broker  employed  to  find  a  purchaser  for 
land  has  no  implied  power  to  execute  a  con- 
tract for  the  sale  thereof. 

Connecticut. —  McCullough  v.  Hitchcock,  71 
Conn.  401,  42  Atl.  31. 

Indiana. —  Campbell  v.  Galloway,  148  Ind. 
440,  47  N.  E.  818. 

Iowa. —  Balkema  v.  Searle,  116  Iowa  374, 
89  N.  W.  1087. 

New  Jersey.— Diokmion  v.  Updike,  (Err. 
&  App.  1901)  49  Atl.  712;  Keim  v.  Lindley, 
(Ch.  1895)  30  Atl.  1063. 

England. —  Hamer  i\  Sharp,  L.  R.  19  Eq. 
108,  44  L.  J.  Ch.  53,  3  L.  T.  Rep.  N.  S.  643, 
23  Wkly.  Rep.  158;  Chadburn  v.  Moore,  61 
L.  J.  Ch.  674,  67  L.  T.  Rep.  N.  S.  257,  41 
Wkly.  Rep.  39;  Wilde  v.  Watson,  1  L.  R.  Ir. 
402. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  13. 

A  broker  employed  to  sell  land  is  not 
thereby  authorized  to  execute  a  contract  to 
convey. 

California. — ^  Armstrong  v.  Lowe,  76  Cal. 
616,  18  Pac.  758. 
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d.  Stock,  Grain,  Etc.,  Brokers.^  Brokers  in  exchange  or  board  transactions 
are  bound  to  obey  their  clients'  instructions,  and  they  are  responsible  to  the  lat- 
ter for  any  loss  resulting  from  a  breach  of  diity.^  To  charge  the  broker  the 
instructions  must  have  been  communicated  to  him,^  and  tbey  must  not  have  been 
waived  or  revoked  by  the  principal.^^  The  liability  of  a  broker  depends  upon 
the  peculiar  terms  of  his  instructions,"  the  construction  of  which,  if  in  writing,  is 


District  of  Columiia. —  Jones  v.  HoUaday, 
2  App.  Cas.  279;  Mannix  v.  Hildreth,  2  App. 
Cas.  259. 

New  York. —  Roacli  v.  Coe,  1  E.  D.  Smith 
175. 

North  Dakota. —  Brandrup  v.  Britten,  11 
N.  D.  376,  92  N.  W.  453. 

Washington. —  Carstens  v.  McReavy,  1 
Wash.  359,  25  Pac.  471. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  13. 

Contra.— Keim  v.  Lindley,  (N.  J.  Ch.  1895) 
30  Atl.  1063. 

23.  See  also  infra,  II,  D. 

24.  Parsons  v.  Martin,  11  Gray  (Mass.) 
Ill  (holding  that  a  broker  to  whom  a  cer- 
tificate of  shares  has  been  intrusted  by  the 
owner  with  written  directions  to  sell  under 
specified  circumstances  has  no  right  to  trans- 
fer the  shares  for  any  other  purpose  to  the 
name  of  another  person  or  to  his  own  name)  ; 
Speyer  v.  Colgate,  67  Barb.  (N.  Y.)  192 
(holding  that  where  an  agent  failed  to  de- 
liver or  tender  certain  gold  sold  by  his  prin- 
cipal as  directed  by  the  principal,  and  it 
thereafter  fell  in  price,  the  agent  is  liable 
for  loss  accruing  before  the  principal  dis- 
covered the  negligence,  but  not  for  that  which 
accrued  afterward,  it  having  been  the  duty 
of  the  principal  then  to  protect  himself  from 
further  loss  by  directing  a  sale  of  the  gold 
on  hand)  ;  Bertram  v.  Godfray,  1  Knapp  381, 
12  Eng.  Reprint  364.  See  Lamert  v.  Heath, 
10  Jur.  481,  15  L.  J.  Exch.  297,  15  M.  &  W. 
486,  4  R.  &  Can.  Cas.  302. 

It  is  a  broker's  duty  to  sell  when  ordered 
to  do  so  by  the  principal,  and  if  he  does  not 
do  so  he  is  liable  for  the  consequent  loss. 
Cothran  v.  Ellis,  107  111.  413 ;  Zimmermann  v. 
Heil,  156  N.  Y.  703,  51  N.  E.  1094  [affirming 
86  Hun  114,  33  N.  Y.  Suppl.  391] ;  Allen  v. 
McConihe,  124  N.  Y.  342,  26  N.  E.  812  [af- 
firming 12  N.  Y.  Suppl.  232] ;  Taylor  v. 
Ketchum,  5  Rob.  (N.  Y.)  507,  35  How.  Pr. 
(N.  Y.)  289;  Hollingshead  i:.  Green,  1  Cine. 
Super.  Ct.  305;  Galigher  v.  Jones,  129  U.  S. 
193,  9  S.  Ct.  335,  32  L.  ed.  658. 

Discretion  as  to  selling. —  Where,  in  deal- 
ings between  a  client  and  brokers  who  liad 
been  in  the  habit  of  purchasing  stock  on 
a  margin  furnished  by  him,  their  author- 
ity to  sell  his  stock  is  discretionary,  the 
client  fixing  no  limit  as  to  time,  trust- 
ing to  their  judgment  to  sell  within  a  rea- 
sonable time,  the  law  will  prescribe  what 
is  a  reasonable  time  within  which  to  make 
the  sale.  Davis  v.  Gwynne,  57  N.  Y.  676. 
Where  the  broker  has  authority  to  sell  at 
discretion,  the  owner  cannot  hold  him  liable 
for  sales  at  a  lower  price  than  the  stock  was 
worth  at  other  times,  no  fraud  appearing. 
Wronljow  v.  Clews,  52  N.  Y.  Super.  Ct.  176. 
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Refusal  to  sell  for  principal  in  default.— 
Where  a  speculator  in  stocks  is  in  debt  to 
his  broker  for  advances,  and  is  in  poor  credit, 
the  broker  may  refuse  to  obey  an  order  to 
sell  and  convert  the  proceeds  into  other 
stocks  thought  by  him  less  safe,  and  even 
though  such  stocks  go  up  afterward,  the 
broker  is  not  liable  to  his  principal  for  re- 
fusing to  obey  his  order.    Jones  v.  Gallagher, 

3  Utah  54,  1  Pac.  15. 

Right  to  await  further  instructions. — 
Where  during  the  Civil  war  plaintiff  re- 
quested a  broker  who  had  funds  in  his  hands 
belonging  to  plaintiff  to  invest  in  certain 
bonds,  and  a  small  amount  was  invested, 
when  the  bonds  began  to  advance  in  price 
with  great  rapidity,  and  the  broker  did  not 
invest  the  balance,  but  wrote  to  plaintiff 
frequently,  asking  instructions,  receiving  no 
reply,  and  the  money,  which  was  Confederate 
notes,  remained  in  the  broker's  hands  until 
it  became  worthless,  he  was  not  liable  to 
plaintiff  for  the  loss.  Bernard  v.  Maury,  20 
Gratt.  (Va.)  434. 

35.  Birnbaum  v.  May,  58  N.  Y.  App.  Div. 
76,  68  N.  Y.  Suppl.  591. 

26.  Stone  v.  Lothrop,  109  Mass.  63,  hold- 
ing that  where  the  owner  of  bonds  ordered 
his  broker  to  sell  them,  but  he  did  not  do 
so,  and  two  or  three  months  afterward  he  , 
telegraphed  to  the  broker :  "  Have  you  sold  ? 
Will  they  go  lower  ?  "  the  question  whether 
the  telegram  was  a  waiver  of  the  order  to 
sell  was  for  the  jury.    See  Davis  v.  Gwynne, 

4  Daly  (N.  Y.)  218. 

27.  Matthews  v.  Fuller,  123  Mass.  446; 
Davis  V.  Gwynne,  57  N.  Y.  676  (both  hold- 
ing that  a  purchase  by  a  broker  was  within 
his  instructions)  ;  Cameron  v.  Durkheim,  55 
N.  Y.  425  (holding  that  a  broker  who  had 
borrowed  gold  to  deliver  on  a  short  sale  was 
authorized  by  his  instructions  to  make  a  set- 
tlement with  the  lender)  ;  Evans  v.  Wrenn, 
93  N.  Y.  App.  Div.  346,  88  N.  Y.  Suppl.  617; 
Lynch  v.  Simmonds,  87  N.  Y.  Suppl.  420 
(both  cases  construing  instructions  with  ref- 
erence to  authority  to  sell). 

Authority  to  buy  less  than  the  amount  or- 
dered.—  An  ordinary  broker's  contract  for 
the  purchase  of  mining  stock,  each  share  of 
which  has  an  independent  value,  is  not  an 
entire  contract,  and  the  broker  may  purchase 
a  smaller  quantity  than  that  ordered.  Marye 
V.  Strouse,  5  Fed.  483,  6  Sawy.  204. 

Mode  of  sale. —  Where  a  customer  gave  his 
broker  a  stop  order  to  sell  government  bonds 
which  contained  no  directions  as  to  the  man- 
ner of  sale,  and  the  bonds  were  sold  between 
the  calls  at  the  stock  exchange  at  private 
sale,  and  were  sold  as  high  as,  and  some 
higher  than,  the  market  price,  and  in  the 


FACTORS  AND  BROKERS 


[19  Cye.J     199 


a  question  for  the  court.'*'  A  broker  cannot,  as  against  his  principal,  cancel  an 
original  contract  for  the  future  delivery  of  a  commodity  without  the  substitution 
of  another  person  in  the  place  of  the  party  released,  as  provided  by  the  rules  of 
the  board  of  trade.^'  If  a  broker  acts  through  a  correspondent,  the  latter  is  the 
agent  of  the  broker  and  not  of  the  principal,  although  he  takes  orders  directly 
from  the  principal.^ 

e.  Custom  and  Usage.*'  In  the  absence  of  a  special  contract,  the  authority 
and  duty  of  a  broker  depends  upon  the  course  of  dealing  in  the  particular  com- 
munity.^ A  customer  in  giving  authority  to  a  broker  to  negotiate  a  transaction 
in  a  certain  market  is  presumed,  in  the  absence  of  evidence  to  the  contrary,  to 
have  authorized  the  broker  to  transact  the  business  in  question  in  accordance 
with  the  rules,  customs,  and  usages  prevailing  in  that  exchange  ;  ^  and  this  is  so 


manner  in  which  government  bonds  are  sold 
generally,  it  was  held  that,  in  the  absence 
of  evidence  to  impeach  the  fairness  of  the 
sale,  the  manner  in  which  it  was  made  was 
not  a  ground  of  objection.  Porter  v.  Worm- 
ser,  94  N.  Y.  431. 

Purchase  by  broker  himself. —  An  order  to 
a  broker  to  buy  stock  "  on  sixty  days  buyer's 
option  "  does  not  authorize  the  broker  to  buy 
the  stock  himself  and  hold  it  on  his  princi- 
pal's account  for  sixty  days.  Pickering  v. 
Demerritt,  100  Mass.  416.  However,  a  broker 
may  be  authorized  from  a  previous  course  of 
dealing  between  himself  and  his  principal, 
on  an  approval  of  a  purchase  by  the  latter, 
to  make  out  a  contract  note  in  his  own 
name,  without  inserting  that  of  his  princi- 
pal. Kemble  v.  Atkins,  Holt  N.  P.  427,  3 
E.  C.  L.  171,  1  Moore  C.  P.  6,  7  Taunt.  260, 
2  E.  C.  L.  354,  17  Rev.  Rep.  658. 

Stop  orders. —  The  meaning  of  a  stop  order 
to  a  broker  is  to  await  a  certain  figure,  and, 
whenever  that  figure  is  reached,  to  stop  the 
transaction.  Campbell  v.  Wright,  8  N.  Y.  St. 
471.  A  stop  order  to  a  broker  to  sell  United 
States  bonds  "  ex  July  coupons "  means  to 
sell  the  same  reserving  from  the  sale  the 
July  coupons.  Porter  v.  Wormser,  94  N.  Y. 
431.  A  commission  to  sell  stock  "when 
the  funds  should  be  at  eighty-five  per  cent, 
or  above  that  price,"  is  a  particular  com- 
mission under  which  an  agent  is  bound  to 
sell  when  the  funds  reach  eighty-five,  and 
he  has  not  a  general  authority  to  act  for  his 
employer,  so  that  he  may  defer  selling  till 
the  funds  should  reach  a,  higher  price.  Ber- 
tram V.  Godfray,  1  Knapp  381,  12  Eng.  Re- 
print 364. 

To  make  a  broker  responsible  it  should  ap- 
pear that  he  has  exceeded  his  orders  or  has 
not  acted  in  conformity  with  them  or  has 
in  some  way  violated  the  duty  wnich  he  owes 
to  the  principal.  The  fact  that  a  broker 
whom  an  owner  of  stock  employs  to  effect  a. 
sale  has  the  stock  transferred  to  his  own 
name  from  that  of  the  customer,  being  in 
accordance  with  the  usual  course  of  busi- 
ness, does  not  justify  a  jury  in  charging  the 
broker  with  the  value  of  the  stock,  where  the 
owner  has  not  demanded  it  back  and  the 
broker  has  not  refused  to  account  for  the 
proceeds  of  what  he  has  sold.  Leddy  v.  Flan- 
igan,  3  Phila.   (Pa.)   355. 


28.  Smith  v.  Forbes,  32  U.  C.  C.  P.  571. 

29.  Higgins  v.  McCrea,  23  Fed.  782,  hold- 
ing that  the  cancellation  without  the  pre- 
vious knowledge  or  consent  or  subsequent 
ratification  of  the  principal  absolves  the  lat- 
ter from  all  liability,  and  entitles  him  to  re- 
cover back  money  advanced  as  margins  to 
the  broker. 

30.  Gheen  v.  Johnson,  90  Pa.  St.  38. 

31.  See,  generally,  Customs  and  Usages. 

Custom  as  to:  Amount  or  rate  of  com- 
pensation see  infra,  II,  E,  1,  j.  Commission 
where  broker  does  not  finally  effect  sale  see 
infra,  page'  260  note  46.  Rendering  services 
gratuitously  see  infra,  II,  E,  1,  a,   (il). 

Usage  of:  Lessor  to  pay  commission  see 
supra,  page  190  note  86.  Seller  to  pay  com- 
mission see  infra,  page  218  note  55. 

32.  Foster  v.  Pearson,  1  C.  M.  &  R.  849,  4 
L.  J.  Exch.  120,  5  Tyrw.  255,  holding  that  a 
bill  broker  is  not  a  person  known  to  the  law 
with  certain  duties,  but  his  employment  is 
one  which  depends  entirely  upon  the  course! 
of  dealing. 

33.  Illinois. —  Green  v.  Chicago  Bd.  of 
Trade,  174  111.  585,  51  N.  E.  599,  49  L.  R.  A. 
365. 

Tiew  York. —  Horton  v.  Morgan,  19  N.  Y. 
170,  75  Am.  Dec.  311,  custom  among  brokers 
to  purchase  stock  in  their  own  names. 

Pennsylvania. —  Colket  v.  Ellis,  10  Phila. 
375,  custom  among  brokers  to  sell  stocks  de- 
posited as  collateral  security  for  call  loan  at 
the  board  on  failure  of  the  borrower  to  pay 
on  the  day  on  which  demand  is  made. 

United  States. —  Boyle  v.  Henning,  121 
Fed.  376;  Lehman  v.  Feld,  37  Fed.  852,  cus- 
tom as  to  substitution  of  contracts  for  fu- 
ture delivery  of  cotton. 

England. —  Nickalls  v.  Merrv,  L.  R.  7  H.  L. 
530,  45  L.  J.  Ch.  575,  32  L."  T.  Rep.  N.  S. 
623,  23  Wkly.  Rep.  663  [disapproving  Ren- 
nie  V.  Morris,  L.  R.  13  Eq.  203,  41  L.  J.  Ch. 
321,  25  L.  T.  Rep.  N.  S.  862,  20  Wkly.'  Rep. 
227]  ;  Taylor  v.  Stray,  2  C.  B.  N.  S.  197,  3 
Jur.  N.  8.  964,  26  L.  J.  C.  P.  287,  5  Wkly. 
Rep.  761,  89  E.  C.  L.  197  (rule  by  which 
broker  of  buyer  is  bound  to  pay  for  shares 
on  principal's  default)  ;  Hodgkinson  v.  Kelly, 
37  L.  J.  Ch.  837,  16  Wkly.  Rep.  1078;  Barker 
V.  Edwards,  57  L.  J.  Q.  B.  147. 

A  custom  by  which  a  broker  may  close  out 
a  transaction  on  his  principal's  default  (Gree- 
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altliougli  the  client  does  not  in  fact  know  what  they  are,^  provided  that  tlae  rnle 
or  usage  is  one  that  merely  regulates  the  mode  of  pei'forming  the  contract  of 
agency  and  does  not  change  its  intrinsic  ciiaracter,  in  which  case  the  client  is  not 
bound  unless  lie  has  knowledge  of  it  when  he  employs  tlie  broker.®     An  illegal 


ley  r.  Doran-Wright  Co.,  148  Mass.  116,  18 
N.  E.  878;  Van  Dusen-Harrington  Co.  v. 
Jungeblut,  75  Minn.  298,  77  N.  W.  970,  74 
Am.  St.  Eep.  463;  Forget  v.  Baxter,  [1900] 
A.  C.  467,  69  L.  J.  P.  C.  101,  82  L.  T.  Rep. 
N.  S.  510  [reversing  7  Quebec  Q.  B.  530  [af- 
firming 13  Quebec  Super.  Ct.  104)]  ;  Davis  v. 
Howard,  24  Q.  B.  D.  691,  59  L.  J.  Q.  B.  133; 
Lienard  v.  Dresslar,  3  F.  &  F.  212),  or  on 
the  principal's  insolvency  or  death  (Lacey  v. 
Hill,  L.  E.  8  Ch.  921,  42  L.  J.  Ch.  657.  29 
L.  T.  Eep.  N.  S.  281,  21  Wkly.  Rep.  857),  is 
binding  on  the  principal.     See  also  infra,  II, 

D,  9.  A  principal  is  insolvent  within  the 
meaning  of  this  usage  when  he  is  unable  to 
pay  his  debts  in  the  ordinary  course  of  busi- 
ness. Lacey  v.  Hill,  L.  R.  18  Eq.  182,  43 
L.  J.  Ch.  551,  30  L.  T.  Rep.  N.  S.  484,  22 
Wkly.  Rep.  586. 

A  custom  authorizing  a  broker  to  settle 
claims  against  defaulting  clients  is  binding. 
Arnold  v.  Smith,  85  Ga.  510,  11  S.  E.  851; 
Lehman  v.  Feld,  37  Fed.  852. 

A  custom  by  which  a  buyer's  broker  is  al- 
lowed reimbursement  where,  on  the  princi- 
pal's default,  the  seller  resells  at  a  loss  and 
the  broker  pays  him  the  difference  is  bind- 
ing. Pollock  V.  Stables,  12  Q.  B.  765,  17 
L.  J.   Q.   B.   352,   5  E.   &  Can.   Cas.  352,  64 

E.  C.  L.  765 ;  Bayley  v.  Wilkins,  7  C.  B.  886, 
18  L.  J.  C.  P.  273,  62  E.  C.  L.  886 ;  Bayliffe 
V.  Butterworth,  1  Exch.  425,  11  Jur.  1019; 
17  L.  J.  Exch.  78,  5  E.  &  Can.  Cas.  283. 

A  custom  of  the  London  stock  exchange  by 
which  shares  are  to  be  transferred  not  later 
than  ten  days  after  the  settling  day  fixed  on 
by  the  parties,  and  by  which  the  vendee  is 
to  pass  to  the  seller  within  that  time  the 
name  of  a  person  who  will  take  a  transfer 
of  shares,  and  by  which  the  person  whose 
name  is  so  passed  has  a  similar  right  within 
that  time  to  pass  the  name  of  another  person, 
and  so  on  until  the  name  of  an  actual  pur- 
chaser is  passed  to  the  seller,  is  valid. 
Grissell  v.  Bristowe,  L.  E.  4  C.  P.  36,  38 
L.  J.  C.  P.  10,  19  L.  T.  Eep.  N.  S.  390,  17 
Wkly.  Eep.  123 ;  Sheppard  v.  Murphy,  Ir.  E.  " 
2  Eq.  544,  16  Wkly.  Eep.  948. 

If  the  contract  is  expressly  made  subject 
to  customs  prevailing  on  the  exchange  the 
client  is  of  course  bound  thereby.  Baker  v. 
Drake,  66  N.  Y.  518,  23  Am.  Eep.  80. 

Rules  and  customs  of  an  exchange  do  not 
apply  unless  it  appears  that  the  transaction 
in  question  was  on  change.  Ayer  v.  Mead,  13 
111.  App.  625.  They  do  not  apply  to  subse- 
quent transactions.  Pearson  v.  Scott,  9 
Ch.  D.  198,  47  L.  J.  Ch.  705,  38  L.  T. 
Eep.  N.  S.  747,  26  Wkly.  Eep.  796.  See  also 
Ex  p.  Norton,  11  Jur.  699.  And  see 
Exchanges,  17  Cyc.  852. 

Question   for   jury. —  The   question  of   the 
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existence  of  a  particular  usage  is  one  for 
the  jury.  Foster  v.  Pearson,  1  C.  M.  &  R. 
849,  4  L.  J.  Exch.  120,  5  Tyrw.  255;  Dent  v. 
Nickalls,  29  L.  T.  Eep.  N.  S.  536,  22  Wkly. 
Eep.  218  [affirmed  in  30  L.  T.  Eep.  N.  S.  644]. 
Sufficiency  of  evidence  of  custom. —  Testi- 
mony th^t  it  was  the  duty  of  brokers,  after 
delivery  of  stock,  to  guarantee  the  trans- 
action and  protect  the  customer  from  loss, 
and  that  witness  had  had  transactions  in 
stock  running  into  thousands  of  shares,  and 
had  never  known  of  a  case  where  the  broker 
did  not  call  margins  from  a  lender  of  stock 
borrowed  to  cover  a  short  sale,  is  insufficient 
to  establish  a  usage  or  custom  imposing  such 
duty  on  a  broker.  Morris  v.  Jamieson,  205 
111.  87,  68  N.  E.  742  [affirming  99  111.  App. 
32].  A  custom  among  brokers  of  charging 
clients  an  arbitrary  sum  for  telegrams, 
usually  much  more  than  the  actual  cost,  if 
it  can  be  considered  reasonable,  should,  in  an 
action  by  the  broker  to  collect  for  them,  be 
established  by  very  satisfactory  proof. 
Marye  v.  Strouse,  5  Fed.  483,  6  Sawy.  204. 

34.  Pardridge  v.  Cuttler,  68  111,  App.  569; 
Whitehouse  v.  Moore,  13  Abb.  Pr.  (N.  Y.) 
142;  Bayley  v.  Wilkins,  7  C.  B.  886,  18 
L.  J.  C.  P.  273,  62  E.  C.  L.  886;  Bayliflfe  V. 
Butterworth,  1  Exch.  425,  11  Jur.  1019,  17 
L.  J.  Exch.  78,  5  R.  &  Can.  Cas.  283. 

35.  Irwin  v.  Williar,  110  U.  S.  499,  4 
S.  Ct.  160,  28  L.  ed.  225  (holding  that  a 
custom  of  the  produce  exchange  by  which 
brokers  are  personally  liable  on  contracts 
for  the  sale  of  grain  entered  into  in  behalf 
of  their  principals,  and  are  entitled  to  supply 
the  grain  themselves  and  charge  it  to  prin- 
cipals who  fail  to  meet  their  engagements, 
is  not  binding  on  a  person  employing  such  a 
broker  in  ignorance  of  the  custom)  ;  Marye 
V.  Strouse,  5  Fed.  483,  6  Sawy.  204  (holding 
that  unless  he  knew  of  it  a  client  is  not 
bound  by  a  custom  among  brokers  to  charge 
clients  an  arbitrary  sum  for  telegrams, 
usually  much  more  than  the  actual  cost)  ; 
Eobinson  v.  Mollett,  L.  E.  7  H.  L.  802,  44 
L.  J.  C.  P.  362,  33  L.  T.  Eep.  N.  S.  544 
[reversing  20  Wkly.  Eep.  544]  (holding  that 
a  usage  which  gives  a  broker  an  interest  at 
variance  with  his  duty,  as  by  converting 
him  into  a  principal,  is  not  binding  on  a 
client  who  is  ignorant  thereof,  and  that  the 
client  is  not  bound  to  inquire  what  the  usage 
may  be,  or  whether  there  is  any  particular 
usage  affecting  the  market  in  which  he  pro- 
poses to  deal)  ;  Harker  v.  Edwards,  57 
L.  J.  Q.  B.  147 ;  Hamilton  v.  Young,  7  L.  E. 
Ir.  289  (holding  that  a  usage  of  the  stock 
exchange,  relied  on  as  authorizing  stock- 
brokers who  are  entitled  to  sell  stock  of  a 
client-  for  the  realization  and  payment  of 
money  due  to  them  by  him,  to  take  over  to 
themselves,  at  the  price  of  the  day,  stock  of 


FACTORS  AND  BROKERS 


[19  Cye.J     201 


custom  is  not  binding  on  tlie  principal ;  ^  nor  is  a  custom  which  varies  or  contra- 
dicts the  express  terms  of  the  contract  of  agency.^' 


the  customer  for  which  there  is  an  inade- 
quate demand  or  where  a  forced  sale  would 
lower  the  selling  price,  is  unreasonable  and 
incapable  of  being  supported  against  a  client 
who  was  not  proved  to  be  acquainted  with  it) ; 
Sutherland  t.  Cox,  6  Ont.  505  [affirmed  in  15 
Ont.  App.  541  (affirmed  in  24  Can.  L.  J.  55)] 
(holding  that  a  custom  by  which  a  broker 
holds  himself  liable  to  account  for  the  market 
value  of  stock  when  a  client  calls  on  him  to  do 
so,  or  then  purchases  stock  to  comply  with  the 
demand,  instead  of  purchasing  it  as  soon  as 
the  order  is  given,  is  not  binding  on  the 
client  unless  he  knows  of  it  and  specially 
submits  to  its  conditions ) . 

The  usage  of  a  stock  exchange  to  disregard 
a  statute  which  requires  the  number  of  bank 
shares  to  be  specified  in  a  sale  is  unreason- 
able, and  knowledge  of  it  is  not  to  be  im- 
puted to  the  client  merely  from  his  instruct- 
ing the  broker  to  bu^  shares  on  the  stock 
exchange.  Perry  v.  Barnett,  15  Q.  B.  D.  388, 
54  L.  J.  Q.  B.  466,  52  L.  T.  Eep.  N.  S.  585. 
If,  however,  the  client  knows  of  the  usage  he 
is  bound  thereby.  Seymour  v.  Bridge,  14 
Q.  B.  D.  460,  54  L.  J.  Q.  B.  347. 

Presumption  of  knowledge. —  The  fact  that 
a  builder  was  largely  engaged  in  buying  and 
selling  real  estate,  and  at  times  through 
real-estate  brokers,  is  alone  insufficient  to 
raise  a  presumption  in  an  action  to  recover 
commissions,  that  he  had  knowledge  of  a 
custom  existing  among  brokers  regulating  the 
payment  of  commissions.  Blake  v.  Stump, 
73  Md.  160,  20  Atl.  788,  10  L.  R.  A.  103. 

36.  Day  v.  Holmes,  103  Mass.  306  (holding 
that  a  custom  by  which  an  order  to  a  broker 
to  buy  stock  deliverable  at  any  time  at 
buyer's  option  in  sixty  days  authorizes  the 
broker  to  buy  the  stock  himself  at  thirty 
days  and  deliver  it  to  the  client  at  the 
end  of  sixty  days  at  an  increased  price  and 
interest,  besides  the  usual  commission,  is 
bad)  ;  Farnsworth  v.  Hemmer,  1  Allen 
(Mass.)  494,  79  Am.  Cee.  756  (holding  that 
a  custom  is  void  by  which  a  broker  who  has 
acted  for  both  parties  in  negotiating  an  ex- 
change of  real  estate  without  informing 
either  that  he  was  employed  by  the  other  is 
entitled  to  charge  a  commission  to  each)  ; 
Neilson  v.  James,  9  Q.  B.  D.  546,  51 
L.  J.  Q.  B.  369,  46  L.  T.  Rep.  N.  S.  791 
(holding  that  a  custom  of  the  stock  exchange 
to  disregard  a  statute  requiring  the  name  of 
the  registered  proprietor  of  shares  of  stock 
to  be  expressed  in  bought  and  sold  notes  is 
void)  ;  Pearson  v.  Scott,  9  Ch.  D.  198,  47 
L.  J.  Ch.  705,  38  L.  T.  Rep.  N.  S.  747,  26 
Wkly.  Rep.  796;  Ex  p.  Norton,  11  Jur.  699 
(both  holding  that  a  custom  of  a  stock  ex- 
change by  which  a  broker  employed  by  an 
agent  to  sell  his  principal's  stock  may  recog- 
nize as  his  employer  only  the  agent  and 
not  the  principal  is  invalid  as  applied  to  the 
broker's  disposition  of  the  proceeds  of  the 
sale)  ;  Tayler  v.  Great  Indian  Peninsula  R. 


Co.,  5  Jur.  N.  S.  1087,  28  L.  J.  Ch.  701,  7 
Wkly  Rep.  637  (holding  that  the  practice 
of  the  stock  exchange  for  a  broker  to  deliver 
deeds  of  transfer  in  blank  cannot  prevail 
against  the  rule  of  law)  ;  Harker  v.  Edwards, 
57  L.  J.  Q.  B.  147 ;  Dent  v.  Nickalls,  29  L.  T. 
Rep.  N.  S.  536,  22  Wkly.  Rep.  218  [affirmed 
in  30  L.  T.  Rep.  N.  S.  644]  (holding  that  a 
stock  jobber,  until  he  has  passed  to  the  pur- 
chaser the  name  of  a  person  who  is  legally 
capable  of  contracting  and  who  has  given 
authority  for  the  use  of  his  name  as  trans- 
feree, is  not  discharged,  notwithstanding  the 
rules  and  usages  of  the  stock  exchange  to 
the  contrary)  ;  Case  i>.  McClellan,  25  L.  T. 
Rep.  N.  S.  753,  20  Wkly.  Rep.  113  (holding 
that  a  custom  of  a  stock  exchange  by  which 
transfer  notes  are  signed  for  a  consideration 
different  from  that  stated  in  the  deed  of 
transfer  is  probably  bad)  ;  Curtis  v.  Nixon, 
24  L.  T.  Rep.  N.  S.  706  (holding  that  a  cus- 
,  torn  by  which  a  broker  who  sells  an  option  en- 
titling his  customer  to  take  a.  lease  at  a 
specified  rental  is  entitled  to  a  commission 
where  the  customer  takes  a  lease  at  a  lower 
rental  is  invalid)  ;  Mara  v.  Cox.  6  Ont. 
359  (holding  that  a  custom  of  brokers  that 
upon  stock  being  pledged  to  a  broker  he  may 
use  it  as  his  own,  being  ready  to  return  to 
the  pledgee,  when  called  upon,  an  equal  num- 
ber of  shares  of  the  same  stock,  is  invalid ) . 

Custom  allowing  double  commissions. —  A 
custom  allowing  a  broker  who  acts  as  agent 
for  one  party  to  collect  commissions  from 
the  other  also  is  void.  Raisin  v.  Clark,  41 
Md.  158,  20  Am.  Rep.  06 ;  Dartt  v.  Sonnesyn, 
86  Minn.  55,  90  N.  W.  115.  See  also  Farns- 
worth V.  Hemmer,  1  Allen  (Mass.)  494,  79 
Am.  Dec.  756.  If,  however,  a  broker  acts 
merely  as  middleman,  a  custom  allov^ing  him 
a  commission  from  both  parties  is  valid. 
Mullen  V.  Keetzleb,  7  Bush  (Ky.)  253;  Havi- 
land  V.  Price,  6  Misc.  (N.  Y.)  372,  26  N.  Y. 
Suppl.  757.  Eight  to  commissions  from  both 
parties  in  general  see  infra,  II,  E,  1,  i. 

Reasonableness  of  custom. —  A  custom  may 
not  be  relied  on  as  an  authority  to  execute  a 
contract  of  agency  in  a  mode  which  the  law 
would  regard  as  unreasonable.  Rosenstock  v. 
Tormey,  32  Md.  169,  33  Am.  Rep.  125. 

37.  Parsons  f.  Martin,  11  Gray  (Mass.) 
Ill  (custom  of  brokers  to  transfer  shares  of 
a  client  for  a  different  purpose  than  that 
specified  in  writing)  ;  Baker  v.  Drake,  66 
N.  Y.  518,  23  Am.  Rep.  80  (holding  that  oral 
proof  of  the  usage  of  brokers  is  not  ad- 
missible to  add  to  an  ordinary  contract  for 
a  speculative  purchase  of  stock)  ;  Lawrence 
■V.  Maxwell,  53  N.  Y.  19  (custom  by  which 
brokers  might  use  by  hypothecation  or  other- 
wise securities  received  by  them  as  margins)  ; 
Markham  v.  Jaudon,  41  N.  Y.  235 ;  Taylor  v. 
Ketchum,  5  Rob.  (N.  Y.)  507,  35  How.  Pr. 
(N.  Y.)  2i89  (both  cases  involving  a  custom 
by  which  brokers  who  have  bought  stock  for 
a  client  may  sell  the  same  without  demand 
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t.  Ratification  and  Repudiation.^  If  a  broker  acts  contrary  to  his  instruc- 
tions, the  principal  may  elect  whether  to  ratify  or  repudiate  the  transaction/' 
and  he  is  bound  by  the  election  so  made.^"  Ratification  may  be  either  express 
ratification"  or  implied  ratification.^  Thus  if  a  principal  accepts  and  retains  the 
benefits  of  the  unauthorized  transaction  he  cannot  afterward  avoid  it."  The 
right  to  repudiate  a  transaction  exists  only  for  a  reasonable  time."    In  order  to 


and  notice  on  failure  of  the  client  to  fur- 
nish margins )  ;  Allen  v.  Dykers,  3  Hill  (N.  Y.) 
593  (custom  of  brokers  to  sell  hypothecated 
stock  and  return  the  same  in  kind  on  pay- 
ment of  the  debt ) .  See  also  Robinson  v. 
Mollett,  L.  E.  7  H.  L.  802,  44  L.  J.  C.  P.  362, 
33  L.  T.  Eep.  N.  S.  544  {reversing  20  Wkly. 
Eep.  544]. 

38.  Katiflcation  as  affecting:  Liability  of 
principal  to  third  person  see  infra,  II,  G, 
2,  a,  (in),  (f).  Eight  of  broker  to  compensa- 
tion see  infra,  II,  E,  1,  a,  (iv). 

39.  Parson  v.  Martin,  11  Gray  (Mass.) 
Ill  (holding  that  where  a  broker  to  whom 
stock  is  intrusted  by  the  owner  with  direc- 
tions to  sell  under  specified  circumstances 
transfers  the  shares  for  a  different  purpose 
and  in  the  name  of  a  person  to  whom  he 
was  not  authorized  to  transfer  them,  the 
owner  may  treat  the  transfer  as  a  sale  and 
recover  of  the  broker  the  market  price  of 
the  shares  on  the  day  of  the  transfer, 
although  the  broker  afterward  tenders  him 
another  certificate  of  an  equal  number  of 
shares  and  the  owner  fails  to  retransfer  it 
to  the  broker,  he  having,  however,  refused 
to  accept  it)  ;  Levy  v.  Loeb,  89  N.  Y.  386 
[reversing  47  N.  Y.  Super.  Ct.  61]  (holding 
that  where  a  broker  agreed  to  purchase  cer- 
tain bonds  for  a  client,  and  to  advance  the 
price,  which  he  did,  the  client  afterward 
paying  him  a  sum  demanded  on  account 
of  the  purchase,  and  also  commissions,  and 
before  the  credit  for  the  balance  of  the  price 
expired,  the  broker  sold  the  bonds  without 
the  knowledge  or  consent  of  the  client,  the 
latter  is  entitled  to  repudiate  the  purchase 
and  recover  back  the  money  paid ) . 

Kight  of  election  and  form  of  action  see 
infra,  II,  D,  10,  a. 

40.  ICavanargh  v.  Ballard.  56  S.  W.  159, 
21  Ky.  L.  Eep.  1683  (holding  that  where 
the  purchase  of  the  principal's  property  by 
one  of  a  firm  of  real-estate  agents  was  rati- 
fied by  the  principal,  and  a  deed  executed 
therefor,  the  principal  cannot  claim  the 
profit  made  by  the  purchaser)  ;  Stewart  v. 
Drake,  46  N".  Y.  449;  Birnbaum  v.  May,  58 
N.  Y.  App.  Div.  76,  68  N.  Y.  Suppl.  591 
(both  holding  the  principal  bound  by  his 
repudiation  of  an  unauthorized  stock  trans- 
action). 

41.  Sleeper  v.  Murphy,  120  Iowa  132,  94 
N.  W.  275;  Fitzmaurice  v.  Bayley,  6  E.  &  B. 
868,  3  Jur.  N.  S.  264,  26  L.  J.  Q.  B.  114, 
88  E.  C.  L.  868  {reversed  on  another  ground 
in  8  E.  &  B.  664,  4  Jur.  N.  S.  506,  27  L.  J.  Q. 
B.  143,  92  E.  C.  L.  664  {affirmed  in  9  H.  L. 
Cas.  78,  6  Jur.  N.  S.  1215,  8  Wkly.  Eep.  750, 
11  Eng.  Eeprint  657)];  Smith  v.  Forbes,  32 
U.   C.   C.   P.  571.     See  Hopkins  v.  Clark,  7 
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N.  Y.  App.  Div.  207,  40  N.  Y.  Suppl.  130, 
where  a  finding  against  brokers  who  had  the 
burden  of  proving  an  alleged  ratification  was 
held  to  be  justified. 

42.  McGeoch  v.  Hooker,  11  111.  App.  649; 
Coquard  v.  Weinstein,  16  Mont.  312,  40  Pac. 
696  (both  being  eases  of  acquiescence)  ; 
Jackson  v.  Jacob,  3  Bing.  N.  Gas.  869,  5 
Scott  79,  6  L.  J.  C.  P.  315,  32  E.  C.  L.  399; 
Benham  v.  Batty,  12  L.  T.  Eep.  N.  S.  266, 
13  Wkly.  Eep.  636. 

Account  stated. —  By  failing  within  a  rea- 
sonable time  to  object  to  an  account  ren- 
dered by  the  broker  which  shows  an  unau- 
tliorized  transaction,  the  principal  ratifies 
the  act.  Worn  v.  Fry;  84  Cal.  258,  24  Pac. 
40.  See,  however,  Burhorn  v.  Lockwood,  71 
N.  Y.  App.  Div.  301,  75  N.  Y.  Suppl.  828 
(holding  that  the  owner  of  stock  who,  on 
receiving  a  message  from  his  broker  that  the 
stock  has  been  sold,  immediately  informs  the 
latter  that  the  person  directing  the  sale  was 
without  authority  to  do  so,  does  not  ratify 
the  sale  by  retaining  without  objection  an 
account  of  the  transaction  subsequently  re- 
ceived) ;  Wagner  v.  Peterson,  83  Pa.  St.  238 
(holding  that,  although  a  principal  had  ac- 
cepted the  balance  shown  to  be  due  him  from 
his  broker  on  an  account  rendered,  he  may 
bring  assumpsit  to  recover  on  the  common 
counts  money  retained  by  defendant  by  virtue 
of  credits  to  which  he  was  not  entitled)  ; 
Forget  V.  Baxter,  7  Q.  B.  530  [affirming  13 
Quebec  Super.  Ct.  104]  (holding  that  pay- 
ments made  by  a  client  to  a  broker  on  a 
current  account  do  not  constitute  an 
acknowledgment  of  a  particular  charge  re- 
lating to   prior  transactions). 

43.  Lunn  v.  Guthrie,  115  Iowa  501,  88 
N.  W.  1060  (holding  that  where  property  is 
sold  by  an  agent  on  terms  not  authorized  by 
the  principal,  but  the  latter  receives  and  re- 
tains the  consideration,  he  cannot,  in  the 
absence  of  fraud  on  the  part  of  the  agent, 
recover  damages  for  his  unauthorized  act  in 
selling  on  such  terms )  ;  Mayo  v.  Knowlton,  16 
Daly  (N.  Y.)  245,  10  N.  Y.  Suppl.  230  (hold- 
ing that  in  order  to  rescind  an  unauthorized 
sale  of  stock  plaintiff  should  have  tendered 
the  shares  which  he  received  in  the  exchange). 

Burden  of  proof. —  The  agent  is  not  charged 
with  the  burden  of  proving  that  the  principal 
received  and  retained  the  consideration. 
Lunn  V.  Guthrie,  115  Iowa  501,  88  N.  W. 
1060. 

44.  Bassett  v.  Brown,  105  Mass.  551  (pur- 
chase of  principal's  land  by  broker)  ;  Hanks 
V.  Drake,  49  Barb.  (N.  Y.)  186  (sale  of 
stock  by  broker)  ;  Von  Dusen-Harrington  Co. 
V.  Morton,  40  Can.  L.  J.  43  (sale  of  shares 
by  broker  upon  depletion  of  margin ) . 
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bind  tlie  principal  as  by  a  ratification,  he  must  iiave  acted  with  full  knowledge  of 
all  the  material  faets/^ 

D.  Duties  and  Liability  to  Principal  *° — 1.  General  Rules.  A  broker  is 
bound  to  act  in  compliance  with  his  principal's  instructions/''  in  accordance  with 
the  customs  and  usages  prevailing  in  the  market  where  he  deals  \^  and  he  must 
act  as  promptly  as  the  nature  of  the  case  demands.  Where  for  example  a 
broker  is  ordered  to  purchase  certain  stocks,  it  is  his  duty  to  purchase  promptly, 
report  the  transaction  to  the  purchaser,  receive  the  stock,  and  have  the  certifi- 
cates ready  for  delivery  whenever  the  purchaser  shall  pay  for  them.*'  The  broker 
must  account  to  the  principal  for  unexpended  funds  received  from  the  latter  and 
for  all  profits  made  in  transactions  entered  into  in  the  principal's  behalf.^"  If  a 
broker  employed  to  sell  goods  disposes  of  them  for  a  bill,  and  draws  on  the  buyer 
for  the  amount,  he  is  answerable  on  the  bill  to  the  principal.^'  If  a  broker  inno- 
cently buys  goods  for  the  principal  which  are  not  in  existence,  and  the  price  is 
paid,  the  principal  cannot  recover  back  the  money  from  the  broker,  but  must  pro- 
ceed against  the  seller.^'  So  a  broker  employed  to  buy  stock  does  not  necessarily 
guarantee  its  genuineness.^    An  undertaking  by  a  broker  to  indemnify  his  princi- 


What  constitutes  a  teasonable  time  de- 
pends upon  the  circumstances  of  the  particu- 
lar case,  and  no  arbitrary  rule  can  be  laid 
down.  McDermid  v.  Cotton,  2  111.  App.  297 ; 
Lunn  V.  Guthrie,  115  Iowa  501,  88  N.  W. 
1060;  Bassett  v.  Brown,  105  Mass.  551. 

45.  Kerr  v.  Sharp,  83  111.  199 ;  Soudieu  v. 
Faures,  12  La.  Ann.  746;  Day  v.  Holmes,  103 
Mass.  306. 

46.  Breach  of  duty:  As  defeating  right  to 
compensation  see  infra,  II,  E,  1,  d,  e,  f,  i.  As 
ground  for  arrest  see  Aerest,  3  Cyc.  898  et 
seq. 

47.  See  supra,  II,  C,  5,  a-d. 

48.  See  supra,  II,  C,  5,  e. 

49.  Tuell  V.  Paine,  39  Misc.  (N.  Y.)  712, 
80  N.  y.  Suppl.  956;  Cox  v.  Sutherland,  24 
Can.  L.  J.  55  [affirming  15  Ont.  App.  541], 
holding  that  a  broker  employed  to  purchase 
shares  by  a  speculator  who  expected  a  profit 
out  of  a  rise  in  the  value  of  the  stock  must 
purchase  at  once,  and  cannot  rely  on  his 
ability  to  procure  a  like  number  of  shares 
when  required,  as  his  interest  would  be  to 
depreciate  their  value  so  as  to  obtain  them 
cheaply,  which  would  conflict  with  his  duty 
to  the  customer.  See,  however,  Ingraham  v. 
Taylor,  58  Conn.  503,  20  Atl.  601,  18  Am. 
St.  Eep.  291,  holding  that  by  an  agreement 
to  purchase  and  carry  stock  for  a  client 
on  a  margin  account  a  broker  does  not  bind 
himself  to  make  an  immediate  purchase  of 
the  stock,  but  only  to  deliver  it  on  demand 
at  the  price  of  the  day  of  the  contract;  and 
a  part  of  the  stock  having  been  sold  at  a 
loss  at  the  client's  request  and  the  rest 
delivered  on  his  order,  he  cannot  recover 
back  the  margins  and  commissions  on  -the! 
ground  that  no  stock  was  in  fact  purchased 
until  long  after  the  orders  were  given. 

A  broker  proceeds  without  unreasonable  de- 
lay where  he  receives  an  order  on  Sunday  and 
fulfils  it  on  the  following  day  as  soon  as  the 
exchange  opens.  Johnston  v.  Miller,  67  Ark. 
172,  53  S.  W.  1052. 

50.  Haas  v.  Damon,  9  Iowa  589;  Payne  v. 
Waterson,    16   La.    Ann.    239;    Bate   v.   Mc- 


Dowell, 49  N.  Y.  Super.  Ct.  106.  See  also 
Accounts  and  Accounting,  1  Cyc.  387. 

Proceeds  of  sale  of  illegal  bonds. —  Where  a 
broker  sells  bonds  belonging  to  the  principal 
which  turn  out  to  be  invalid  and  uses  the 
proceeds  to  purchase  valid  bonds  for  delivery 
to  the  buyer,  the  principal  cannot  recover 
the  amount  of  the  proceeds  from  the  broker 
as  money  had  and  received  to  the  principal's 
use.    Maitland  v.  Martin,  86  Fa.  St.  120. 

Application  of  funds  to  another's  account. 
— Where  a  husband  having  an  account  with 
brokers,  being  about  to  transfer  a  certain 
sum  to  a  new  account  to  be  opened  with 
them  in  the  name  of  his  wife,  stipulated 
orally  that  notwithstanding  the  transfer  the 
new  account  should  to  the  extent  of  the  sum 
so  transferred  be  at  all  times  used  by  the 
brokers  to  make  good  his  account  with  them, 
the  authority  so  conferred  was  not  destroyed 
by  the  fact  that  when  the  transfer  was  made 
the  wife  gave  the  brokers  written  authority 
to  execute  orders  on  her  account  given  by  her 
husband.  Boody  v.  Pratt,  64  N.  J.  L.  281, 
45  Atl.  598. 

Payment  of  the  proceeds  of  a  sale  to  the 
principal's  agent  is  not  payment  to  the  prin- 
cipal, although  the  agent  employed  the 
broker,  where  the  latter  knew  that  his  em- 
ployer was  merely  an  agent.  Crossley  v. 
Magniae,  [1893]  1  Ch.  594,  67  L.  T.  Rep. 
N.  S.  798,  3  Reports  202,  41  Wkly.  Rep.,  598 
[distinguishing  Bridges  v.'  Garret,  L.  R.  5 
C.  P.  451,  39  L.  J.  C.  P.  251,  22  L.  T.  Rep. 
N.  S.  448,  18  Wkly.  Rep.  815];  Pearson  v. 
Scott,  9  Ch.  D.  198,  47  L.  J.  Ch.  705,  38  L.  T. 
Rep.  N.  S.  747,  26  Wkly.  Rep.  796]. 

Accounting  for  illegal  profits  of  broker  see 
infra,  II,  D,  3,  b. 

51.  Le  Fevre  v.  Lloyd,  1  Marsh.  318,  5 
Taunt.  749,  15  Rev.  Rep.  644,  1  B.  C.  L.  382. 

53.  Risbourg  v.  Bruckner,  3  C.  B.  N.  S. 
812,  27  L.  J.  C.  P.  90,  6  Wkly.  Rep.  215,  91 
E.  C.  L.  812. 

53.  Lamert  v.  Heath,  10  Jur.  481,  15  L.  J. 
Exch.  297,  15  M.  &  W.  486,  4  R.  &  Can.  Cas. 
302. 
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pal  from  any  loss  on  a  resale  of  goods  bought  for  him  is  discharged  when  the 
principal  has  a  fair  opportunity  of  selling  to  advantage  and  neglects  it.^  The 
broker  is  responsible  to  the  principal  for  the  default  of  a  subbroker  employed  by 
him.^  If  a  subbroker  violates  his  instructions  he  is  responsible  to  the  broker 
■who  employed  him.^" 

2.  Measure  of  Care  Required  —  a.  General  Rule.  Brokers  are  bound  to  exer- 
cise reasonable  care  and  dihgence  in  carrying  out  the  agency.^''  Beyond  this 
they  are  not  bound.  If  they  exercise  the  same  degree  of  care  and  diligence  that 
a  prudent  man  would  exercise  in  like  business  they  are  entitled  to  compensation 
and  are  not  liable  for  losses  resulting  to  the  principal.^ 

b.  Suffieieney  of  Security  or  Solvency  of  Purchaser.^'  A  broker  to  whom 
money  is  intrusted  for  investment  is  bound  to  exercise  reasonable  skill  and  care,® 
but  not  the  greatest  degree  of  care  that  an  ordinarily  prudent  person  would  exer- 
cise under  like  circumstances.*'  So  a  broker  for  the  sale  or  letting  of  property 
must  exercise  reasonable  care  in  passing  on  the  sufficiency  of  security  taken  for 
the  price,  if  he  has  accepted  that  responsibility ;  ^^  but  ordinarily  a  broker  is  not 


54.  Curry  i'.  Edensor,  3  T.  R.  524. 

55.  Eeid'f.  Dreaper,  6  H.  &  N.  813,  30  L.  J. 
Exch.  258,  4  L.  T.  Rep.  N.  S.  650. 

56.  Mainwaring  x,.  Brandon,  2  Moore  C.  P. 
125,  19  Rev.  Rep.  497. 

57.  Bronnenburg  v.  Rinker,  2  Ind.  App. 
391,  28  N.  E.  568;  Peckham  v.  Ketchum,  5 
Bosw.  (N.  y.)  506,  10  Abb.  Pr.  (N.  Y.)  220 
(stock-broker)  ;  Gheen  v.  Johnson,  90  Pa.  St. 
38  (stock-broker)  ;  Solomon  v.  Barker,  2  F. 
&  F.  726,  11  Wkly.  Rep.  375  (merchandise 
broker)  ;  Fletcher  v.  Marshall,  10  Jur.  528, 
15  M.  &  W.  775,  5  R.  &  Can.  Cas.  340  (hold- 
ing that  a  sharebroker  employed  to  purchase 
shares  does  not  thereby  undertake  to  pro- 
cure them  absolutely,  but  only  to  use  due 
and  reasonable  diligence  to  endeavor  to  do 
so)  ;  Smith  i'.  Barton,  15  L.  T.  Rep.  N.  S. 
294  (real-estate  broker). 

Skill  and  care  as  to  quality  and  quantity 
of  goods. —  Where  a  broker  sells  for  his  prin- 
cipal goods  "  to  be  of  fair  average  quality 
in  the  opinion  of  selling  broker,"  he  is  not 
liable  to  the  principal  for  not  using  skill  in 
order  to  form  a  correct  opinion  of  the  qual- 
ity of  the  goods.  Pappa  v.  Rose,  L.  E.  7  C.  P. 
32,  41  L.  J.  C.  P.  11,  25  L.  T.  Rep.  N.  S.  468, 
20  Wkly.  Rep.  62  [affirmed  in  L.  R.  7  C.  P. 
525,  41  L.  J.  C.  P.  187,  27  L.  T.  Rep.  N.  S.  348, 
20  Wkly.  Rep.  784].  See  also  Zwilchenbart 
V.  Alexander,  1  B.  &  S.  234,  30  L.  J.  Q.  B. 
254,  7  Jur.  N.  S.  1157,  4  L.  T.  412,  9  Wkly. 
Rep.  670.  And  a,  buying  broker  is  not  liable 
for  a  mistake  ag  to  the  quantity  of  the 
goods  that  he  buys  where  he  derives  no 
advantage  therefrom.  London  v.  Brandon, 
Holt  N.  P.  438,  3  E.  C.  L.  175,  2  Stark.  14,  3 
E.  C.  L.  296. 

58.  Guesnard  v.  Louisville,  etc.,  R.  Co.,  76 
Ala.  453;  Barnard  v.  CofiBn,  138  Mass.  37 
(real-estate  broker)  ;  Coe  v.  Ware,  40  Minn. 
404,  42  N.  W.  205   (real-estate  broker). 

It  is  ordinarily  a  question  for  the  jury 
■whether  a  broker  has  exercised  due  care. 
Harris  v.  Tumbridge,  83  N.  Y.  92,  38  Am. 
Ren.  398,  stock-broker. 

59.  Fraudulent  representations  as  to  se- 
curity see  infra,  II,  D,  3,  a. 

[II,  D.  1] 


60.  Shipherd  v.  Field,  70  111.  438  (holding 
that  a  loan  broker  is  liable  to  a  lender  on 
real  estate  for  loss  of  a  loan  negotiated  by 
the  broker  upon  a  mortgage  which  proved 
insufficient  security  in  consequence  of  prior 
encumbrances,  where  the  broker  agreed  to 
loan  the  money  only  on  first-mortgage  se- 
curity on  real  estate  worth  double  the  sum 
loaned,  notwithstanding  the  property  may 
have  been  in  fact  of  double  the  value  of  all 
the  encumbrances  thereon)  ;  McFarland  v. 
McClees,  1  Pa.  Cas.  504,  5  Atl.  50;  Murrah 
V.  Brichta,  (Tex.  Sup.  1888)  9  S.  W.  185 
(where  a  loan  broker's  ignorance  of  the  law 
was  held  to  be  no  defense). 

Release  of  liability. —  Where  a  broker, 
through  negligence,  loaned  on  second-mort- 
gage security  money  which,  for  compensation, 
he  had  undertaken  to  loan  on  first-mortgage 
security,  but  before  the  loan  became  due  the 
lender,  with  other  creditors  of  the  borrower, 
signed  a  composition  releasing  him  from  per- 
sona! liability  beyond  the  lien  of  the  mort- 
gage, this  released  the  broker  from  his  con- 
tingent liability  to  the  lender.  Nicolai  v. 
Lvons,  8  Oreg.  56. 

'61.  Caruthers  v.  Ross,  (Tex.  Civ.  App.  1901) 
63  S.  W.  911. 

62.  Harlow  v.  Bartlett,  170  Mass.  584,  49 
N".  E.  1014  (where  the  evidence  was  held  to 
sustain  a  finding  of  negligence)  ;  Heys  v. 
Tindall,  1  B.  &  S.  296,  30  L.  J.  Q.  B.  362,  4 
L.  T.  Rep.  N.  S.  403,  9  Wkly.  Rep.  664,  101 
E.  C.  L.  296  (holding  that  where  an  agent  is 
employed  to  let  a  house  and  chxrges  a  com- 
mission on  letting  it,  it  is  a  question  for  the 
jury  whether  he  undertakes  to  use  reasonable 
care  to  ascertain  that  the  person  to  whom  he 
lets  it  is  solvent ) . 

Failure  to  record  mortgage. —  To  an  action 
against  a  broker,  employed  to  sell  a  dairy, 
for  damages  sustained  by  plaintiff  through 
the  broker's  failure  to  record,  in  accordance 
with  his  undertaking,  a  mortgage  taken  by 
him  from  a,  purchaser  of  the  dairy,  securing 
the  latter's  notes,  which  were  assumed  by  a 
subsequent  purchaser  of  the  dairy  from  him, 
who  afterward  conveyed  it,  and  who,  as  well 
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answerable  to  his  principal  for  tlie  solvency  of  one  to  whom  he  sells  property  on 
credit.^^ 

3.  Fraud"  —  a.  In  General.  If  in  dealing  with  his  principal  a  broker  is 
guilty  of  fraud  he  is  liable  in  damages.*'  Thus  if  a  broker  employed  to  invest 
money  on  good  security  falsely  and  fraudulently  represents  that  a  proposed 
security  is  ample,  he  is  liable  to  the  principal  for  the  resulting  damage.**  So  if  a 
broker  employed  to  sell  property  understates  to  the  principal  the  best  price 
obtainable,  the  principal  may  recover  from  him  the  difference  between  that 
obtained  and  that  which  might  have  been  obtained."  And  a  broker  employed  to 
purchase  property  must  inform  the  principal  of  the  lowest  price  at  which  it  may 
be  bought.*^ 


as  the  first  purchaser,  is  insolvent,  it  is  no 
defense  that  the  dairy,  when  sold  by  the  first 
to  the  second  purchaser,  was  still  unencum- 
bered, and  that  plaintiff  rejected  an  oflfeT  by 
the  first  purchaser  to  transfer  the  dairy  to 
him  in  satisfaction  of  the  account  due  him. 
Stewart  v.  Muse,  62  Ind.  385. 

63.  Buddecke  v.  Alexander,  20  La.  Ann. 
563. 

64.  See,  generally.  Fraud. 

65.  Fottler  v.  Moseley,  185  Mass.  563,  70 
N.  E.  1040  (holding  that  where  plaintiff  was 
induced  by  the  fraudulent  representations  of 
a  stock-broker  to  cancel  an  order  to  sell  cer- 
tain stock  and  to  retain  it  until  it  depre- 
ciated in  value,  the  broker  was  liable,  al- 
though the  depreciation  was  caused  by  the 
embezzlement  of  an  officer  of  the  corporation, 
which  was  not  contemplated  by  the  broker)  ; 
Wright  V.  Self,  1  F.  &  F.  704  (holding  that 
an  agent  employed  by  seller  and  purchaser 
may  be  liable  to  the  purchaser  for  false  rep- 
resentations as  to  value ) . 

Burden  of  proof. —  Where,  after  the  con- 
firmation of  a  sale  of  land  by  a  broker,  the 
owner  pays  to  him  the  commission  agreed 
on,  and  afterward  discovers  that  the  title  to 
the  land  he  has  received  in  exchange  is  de- 
fective, and  the  representations  made  as  to 
the  situation  and  value  are  false,  before  he 
can  recover  from  the  broker  the  commissions 
so  paid  he  must  further  show  that  the  broker 
acted  in  bad  faith,  and  concealed  from  him 
information  possessed  by  the  broker  in  re- 
gard to  the  title,  situation,  and  value  of  the 
land.  Lockwood  v.  Halsey,  41  Kan.  166,  21 
Pac.  98. 

Failure  to  disclose  identity  of  purchaser. — 
A  broker  authorized  to  sell  property  to  any 
purchaser  is  not  ordinarily  guilty  of  fraud  in 
failing  to  disclose  the  identity  of  a  prospec- 
tive purchaser  to  the  principal.  Rank  v.  Gar- 
vey,  66  Nebr.  767,  92  N.  W.  1025,  99  N.  W. 
666.  If,  however,  he  refuses  or  neglects  to 
disclose  the  name  of  the  buyer  after  deliv- 
eries have  beeu  refused,  he  becomes  personally 
liable  on  the  contract.  Lincoln  v.  Levi  Cot- 
ton Mills  Co.,  128  Fed.  865,  63  C.  C.  A. 
333. 

66.  Rubens  v.  Mead,  (Cal.  1898)  53  Pac. 
432  (holding  that  the  broker  is  liable,  al- 
though the  principal  was  in  a  position  to 
have  examined  the  security,  and  that  it  is 


immaterial  that  the  broker  did  not  share  the 
money  with,  or  deliver  any  part  of  it  to,  the 
borrower)  ;  Turnbull  v.  Gadsden,  2  Strobh. 
Eq.  (S.  C.)  14  (holding  that  a  broker  who  un- 
dertook to  invest  money  upon  a  safe  bond  well 
secured  by  mortgage,  and  who  falsely  repre- 
sented to  the  lender  that  the  mortgage  se- 
curity was  atopic,  and  received  a  remunera- 
tion from  the  borrower  for  negotiating  the 
loan,  was  bound  to  make  good  the  loss  aris- 
-  ing  from  the  insufficiency  of  the  security ) . 

Negligence  as  to  security  see  supra,  II,  D, 
2,  b. 

67.  Holmes  v.  Cathcart,  88  Minn.  213,  92 
N.  W.  956,  97  Am.  St.  Rep.  513,  60  L.  R.  A. 
734,  holding  that  an  agent  authorized  to  sell 
or  exchange  property  on  specified  prices  and 
terms  is  bound,  on  learning  that  a  more  ad- 
vantageous sale  or  exchange  can  be  made, 
the  facts  concerning  which  are  unknown  to 
the  principal,  to  communicate  the  same  to 
him  before  making  the  sale  as  expressly  au- 
thorized, and  that  his  failure  so  to  do 
amounts  to  a  fraud  in  law.  See^  however, 
Dickinson  v.  Updike,  (N.  J.  Err.  &  App. 
1901)  49  Atl.  712  (holding  that  if  the  broker 
did  not  learn  of  the  better  terms  until  after 
the  transaction  was  closed  he  is  not  liable)  ; 
Black  V.  Barr,  14  Pa.  Super.  Ct,  98  (hold- 
ing that  where  a  broker  found  a  purchaser 
at  the  price  named  by  the  principal,  a  tenant 
in  common,  and  was  then  referred  by  the 
principal  to  the  other  tenants  in  common, 
with  whom  he  subsequently  made  terms  at  a 
higher  price  as  to  a  two-eighths'  interest 
owned  by  them,  it  was  not  incumbent  upon 
him  to  inform  his  principal  of  the  higher 
price). 

Submission  of  lower  offers. —  It  is  not  a 
breach  of  duty  on  the  part  of  a  broker  to 
submit  offers  to  his  principal  to  purchase  at 
a  price  less  than  that  at  which  he  has  been 
authorized  to  sell.  Bickart  v.  Hoffmann,  19 
K.  Y.  Suppl.  472. 

Reaping  individual  profit  from  transaction 
see  infra,  II,  D,  3,  b. 

68.  Carpenter  v.  Fisher,  175  Mass.  9,  55 
N.  E.  479,  so  holding,  although  the  princip:il 
oflTered  to  pay  the  broker  a  certain  sum  if  he 
would  negotiate  a  purchase  for  a  price  which 
the  principal  stated  he  would  be  willino'  to 
pay. 

Reaping  individual  profit  from  transaction 
see  infra,  II,  D,  3,  b. 

[II,  D,  3,  a] 
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b.  Individual  Interest  of  Broker.''  Unless  the  principal  is  fully  advised  of 
tlie  facts,™  a  broker  employed  to  buy  property  cannot  as  a  rule  sell  property  in 
which  he  has  an  individual  interest ;  '^  nor  may  a  broker  employed  to  sell  prop- 
erty become  the  buyer  thereof.'^     If  a  broker  employed  to  sell  property  under- 


69.  Individual  interest  as  affecting  right 
to  commission  see  infra,  II,  E,  1,  d,   (in). 

.70.  See  cases  cited  infra,  this  note  et 
seg. 

Burden  of  proving  knowledge. —  In  an  ac- 
tion against  a  broker  by  his  principal  to  re- 
cover the  amount  retained  by  the  former 
from  the  proceeds  of  the  sale  of  land  which 
the  broker  purchased  for  his  own  benefit,  the 
burden  of  proving  knowledge  and  acquies- 
cence on  the  part  of  the  principal,  so  as  to 
render  the  transaction  valid,  is  on  defendant. 
Jansen  v.  Williams,  36  Nebr.  869,  55  N.  W. 
279,  20  L.  E.  A.  207 ;  Dunne  v.  English,  L.  E. 
18  Eq.  524,  31  L.  T.  Eep.  N.  S.  75,  holding 
also  that  the  burden  of  proving  a  full  dis- 
closure is  not  discharged  merely  by  the  brok- 
er's testifying  that  he  did  so,  if  his  evidence 
is  contradicted  by  the  principal  and  not 
corroborated. 

71.  Tewksbury  v.  Spruance,  75  111.  187 
(so  holding  although  the  broker  charges  no 
more  than  the  market  price)  ;  Connor  v. 
Black,  119  Mo.  126,  24  S.  W.  184;  Eng- 
land V.  Burnett  Eeal  Estate,  etc.,  Co.,  79 
Mo.  App.  294;  Taussig  v.  Hart,  58  N.  Y.  425; 
Conkey  v.  Bond,  34  Barb.  (N.  Y.)  276  [af- 
firmed in  36  N.  Y.  427] ;  Kimber  v.  Bar- 
ber, L.  E.  8  Ch.  56,  27  L.  T.  Eep.  N.  S. 
526,  21  Wkly.  Eep.  65 ;  Bentley  v.  Craven,  18 
Beav.  75,  52  Eng.  Eeprint  29;  Wilson  v. 
Short,  6  Hare  366,  12  Jur.  301,  31  Eng.  Ch. 
366,  17  L.  J.  Ch.  289. 

72.  Illinois. —  Cornwell  v.  Foord,  96  111. 
App.  366,  holding  that  where  an  agent  having 
charge  of  the  management  and  sale  of  prem- 
ises fails  to  communicate  offers  made  for  the 
property  to  his  principal,  and  then  pur- 
chases the  property  at  a  much  less  price  than 
the  offers  not  made  known,  and  sells  at  a 
considerable  advance,  he  will  be  held  to  ac- 
count to  his  principal. 

Massachusetts. —  Smith  v.  Townsend,  109 
Mass.  500. 

Minnesota. —  Merriam  v.  Johnson,  86  Minn. 
61,  90  N.  W.  116,  holding  that  where  a  real- 
estate  agent  induces  the  owner  to  fix  a  net 
price  on  certain  property  on  the  supposition 
that  the  sale  is  to  a  third  person,  he  cannot 
himself  purchase  the  property  and  realize 
a  greater  profit  than  a  reasonable  commis- 
sion. 

Iflew  York. —  Gardner  v.  Ogden,  22  N.  Y. 
327,  78  Am.  Dec.  192  (holding  that  where 
the  clerk  of  a  broker  employed  to  make  a 
sale  of  land,  who  has  access  to  the  cor- 
respondence between  his  principal  and  the 
vendor,  purchases  the  land  himself,  although 
the  price  paid  is  fair  and  there  is  no  actual 
fraud,  he  will  be  compelled  at  the  suit  of 
the  vendor  to  reconvey  such  portion  of  the 
land  as  remains  in  his  hands  and  to  ac- 
count for  the  proceeds  of  what  he  has  sold)  ; 

[II,  D.  3,  b] 


Clark  V.  Bird,  66  N.  Y.  App.  Div.  284,  72 
N.  Y.  Suppl.  769. 

England. —  Erskine  V.  Sachs,  [1901]  2 
K.  B.  504,  70  L.  J.  K.  B.  978,  85  L.  T.  Eep. 
N.  S.  385  (purchase  by  stock-broker)  ;  De 
Bussche  V.  Alt,  8  Ch.  D.  286,  47  L.  J.  Ch.  381, 
38  L.  T.  Eep.  N.  S.  370  (where  the  broker 
resold  the  property  at  a  higher  price,  and  he 
was  held  liable  to  account  to  the  principal  for 
the  profits)  ;  Dunne  v.  English,  L.  E.  18 
Eq.  524,  31  L.  T.  Eep.  N.  S.  75  (holding  that 
an  agent  for  sale  who  takes  an  interest  in  a 
purchase  negotiated  by  himself  is  bound  to 
disclose  to  his  principal  the  exact  nature  of 
his  interest ;  and  that  it  is  not  enough  merely 
to  disclose  that  he  has  an  interest,  or  to 
make  statements  such  as  might  put  the  prin- 
cipal on  inquiry)  ;  Bentley  v.  Craven,  18 
Beav.  75,  52  Eng.  Reprint  29  (holding  that 
the  principal  may  either  repudiate  the  trans- 
action altogether,  or  adopt  and  take  the  bene- 
fit of  it)  ;  Ex  p.  Huth,  4  Deac.  294,  Mont.  &  C. 
667. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  24. 

Assignment  by  purchaser  to  broker.— Where 
defendant,  a  real-estate  agent,  submitted  to 
his  non-resident  principal  an  offer  tor  real 
estate  made  by  a  person  in  his  employ,  with- 
out stating  that  fact,  at  a  time  when  values 
were  rapidly  appreciating,  and  the  offer  was 
accepted,  and  the  purchaser,  finding  himself 
unable  to  realize  the  money,  conveyed  to  de- 
fendant, who  assumed  the  former's  liability, 
the  conveyance  will  not  be  canceled  in  the 
absence  of  proof  that  defendant  intended  to 
purchase  his  principal's  property  in  the  name 
of  another.  Bookwalter  v.  Lansing,  23  Nebr. 
291,  36  N.  W.  549. 

Interest  of  broker  in  corporation  buyer. — 
A  sale  in  the  open  market  by  a  brokerage 
company  of  its  client's  stock  to  pay  mar- 
gins to  a  corporation,  some  of  whose  officers 
were  officers  of  the  selling  company,  is  not 
invalid,  in  the  absence  of  a  showing  that 
prejudice  resulted  to  the  client  from  the 
fact  that  the  two  corporations  were  thus  re- 
lated. Van  Dusen-Harrington  Co.  v.  Junge- 
blut,  75  Minn.  298,  77  N".  W.  970,  74  Am.  St. 
Eep.  463. 

Option  to  buy. —  The  fact  that  a  broker 
whom  one  wishing  to  purchase  certain  real 
estate  employed  to  negotiate  with  the  owner 
therefor  has  an  option  to  purchase  the  land 
at  a  fixed  price  does  not  incapacitate  him 
from  acting  for  the  purchaser,  as  he  might 
abandon  the  option  without  violating  any 
duty  to  the  owner;  nor  is  the  broker  bound 
in  good  faith  to  disclose  to  his  principal  that 
he  has  such  option.  Carpenter  v.  Fisher,  175 
Mass.  9,  55  N.  E.  479. 

Partial  invalidity. —  Where  a  client  di- 
rected his  brokers  to  sell  five  hundred  shares 
of    stock    held    for    his    account,    and    they 
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states  tlie  price  received  by  him  and  keeps  the  difference  he  must  account  to  the 
principal  therefor ;  ™  and  his  fraudulent  conduct  may  subject  liim  also  to  an  action 
for  breach  of  contract*  or  an  action  of  tort.''  So  if  a  broker  employed  to  buy 
property  overstates  the  price  at  which  it  may  be  bought,  and  obtains  the  differ- 
ence, the  principal  may  recover  the  excess  from  him.'*  If  a  broker  employed  to 
purchase  an  estate  buys  it  for  himself,  he  is  considered  a  trustee  for  the  principal." 
In  all  these  cases  the  agency  of  the  broker  must  be  proved  in  order  to  invalidate 
the  transaction  and  render  him  liable  to  account.™ 

e.  Acting  For  Persons  Adversely  Interested.'"  A  broker  cannot  ordinarily 
without  notice  to  the  principal  represent  persons  adversely  interested  in  the 
transaction  in  question.^" 


through  another  broker  sold  them  in  five 
separate  lots  of  one  hundred  shares  each, 
the  subbroker  selling  one  of  them  to  himself, 
and  the  client,  when  the  sales  were  re- 
ported to  him,  made  no  objection  to  their 
having  been  sold  in  one-hundred-share  lots, 
the  purchase  of  the  one  hundred  shares  by 
the  subbroker  will  avoid  the  sale  only  as  to 
such  one  hundred  shares.  Evans  v.  Wrenn,  93 
N.  Y.  App.  Div.  346,  88  N.  Y.  Suppl.  617. 

73.  Colorado. —  Collins  v.  McClurg,  1  Colo. 
App.  348,   29  Pac.  299. 

Illinois. —  HelbeTg  v.  Nickol,  149  111.  249, 
37  N.  E.  63;  Cornwell  v.  Foord,  96  111.  App. 
366. 

Massachusetts.  —  Bassett  v.  Rogers,  165 
Mass.  377,  43  N.  E.  180,  so  holding,  although 
the  amount  turned  over  to  the  principal  by 
the  broker  exceeds  the  amount  for  which 
the  principal  agreed  to  sell. 

Hew  York. —  Taylor  v.  Guest,  45  How.  Pr. 
276. 

Washington. —  Stearns  v.  Hochbrunn,  24 
Wash.  206,  64  Pac.  165. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  24. 
Necessity  of  demand. —  A  broker  is,  with- 
out demand,  liable  to  his  principal  for  a 
concealed  excess  received  on  a  sale  of  land 
above  the  sum  fixed  for  the  price.  Love  v. 
Hoss,  62  Ind.  255. 

Instructions. —  In  assumpsit  by  a  princi- 
pal against  real-estate  brokers  for  money  had 
and  received,  an  instruction  that  if  the  brok- 
ers sold  the  principal's  farm  for  eleven  thou- 
sand dollars,  but  accounted  to  him  for  only 
ten  thousand,  the  principal  is  entitled  to  re- 
cover one  thousand  dollars  is  erroneous,  where 
there  is  evidence  that  the  purchaser  with  the 
principal's  knowledge  bought  from  one  who 
had  a  prior  option  on  the  land,  and  there  is 
no  evidence  that  defendants  ever  received  the 
one  thousand  dollars.  Henshaw  v.  Wilson, 
46  111.   App.   364. 

74.  Barnard  v.  Coffin,  141  Mass.  37,  6 
N.  E.  364,  55  An^.  Eep.  443. 

75.  Emmons  v.  Alvord,  177  Mass.  466,  59 
N.  E.  126. 

76.  Healey  v.  Martin,  33  Misc.  (N.  Y.) 
236,  68  N.  Y.  Suppl.  413  (holding  that  where 
an  agent  falsely  represented  to  his  principal 
that  in  order  to  purchase  certain  property 
two  hundred  and  fifty  thousand  dollars  and 
some  parcels  of  the  principal's  land  would 
be  necessary,  and  another  in  collusion  with 


the  agent  purchased  the  land  for  two  hun- 
dred and  fifty  thousand  dollars,  and  it  was 
conveyed  to  the  principal,  who  gave  the  con- 
sideration named  by  his  agent,  it  was  not 
necessary,  in  a  suit  by  the  principal  to  re- 
cover the  land  given  as  part  consideration, 
that  he  should  offer  to  restore  what  he  had 
received  before  he  could  demand  restora- 
tion) ;  Warren  v.  Burt,  58  Fed.  101,  7  C.  C. 
A.  105  (holding  that  the  evidence  was  suf- 
ficient to  implicate  the  broker  in  a  scheme 
thus  to  defraud  the  principal)  ;  Procter  v. 
Brain,  3  C.  &  P.  536,  14  E.  C.  L.  701,  7 
L.  J.  C.  P.  0.  S.  66,  2  M.  &  P.  284,  17  E.  C. 
L.  628. 

77.  Lees  v.  Nuttall,  2  Myl.  &  K.  819,  7 
Eng.  Ch.  819,  39  Eng.  Reprint  1157  [affirming 
1  Russ.  &  M.  53,  5  Eng.  Ch.  53,  39  Eng.  Re- 
print 21,  Taml.  282,  12  Eng.  Ch.  282,  48  Eng. 
Reprint  112]. 

78.  Webb  v.  Ward,  122  Ala.  355,  25  So. 
48;  Collins  v.  McClurg,  1  Colo.  App.  348,  29 
Pac.  299  (holding,  however,  that  the  evi- 
dence was  sufficient  to  sustain  a  finding  that 
defendants  were  the  agents  of  plaintiff)  ; 
Lazarus  v.  Sands,  12  Misc.  (N.  Y.)  575,  33 
N.  Y.  Suppl.  855,  7  Misc.  (N.  Y.)  282,  27 
N.  Y.  Suppl.  885. 

After  the  termination  of  a  real-estate 
agency,  the  agent  has  the  same  right  as  any 
other  person  to  deal  in  the  property  of  the 
principal.  Oberlin  College  v.  Blair,  45  W.  Va 
812,  32  S.  E.  203. 

79.  Representing  adverse  interest  as  affect- 
ing right  to  commission  see  infra,  II,  E,  1, 
d,   (II). 

80.  District  of  Golumhia. —  Lewis  v.  Den- 
ison,  2  App.  Cas.  387,  holding  that  a  real- 
estate  agent  who  sells  the  lands  for  more 
than  the  price  fixed  by  the  terms  of  his  con- 
tract, to  another  for  whom  he  is  also  agent 
for  the  investment  of  money,  and  secretly  re- 
tains the  excess,  is  liable  to  a  double  recov- 
ery therefor  by  the  seller  and  purchaser. 

Maryland. —  Worthington  V.  Tormey,  34 
Md.  182  semhle. 

Michigan. —  Hannan  v.  Prentis,  124  Mich. 
417,  83  N.  W.  102. 

Jfeio  Jersey. —  Marsh  v.  Buchan,  46  N.  J. 
Eq.  595,  22  Atl.  128,  holding  that  a  real- 
estate  broker  appointed  to  purchase  land  has 
no  right  to  accept  from  the  vendor  an  em- 
ployment to  sell  the  same  land  without  dis- 
closing to  the  latter  his  agency  for  the  pur- 
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d.  Fictitious  Transactions.  It  is  a  fraud  for  a  broker  to  make  only  fictitious 
purchases  and  sales  and  report  them  to  the  principal  as  genuine,  and  in  case  he 
does  so  the  principal  may  recover  back  any  deposits  he  may  have  made  with  the 
broker.^' 

e.  Fraud  of  Subagent.  A  broker  is  ordinarily  liable  for  the  fraud  of  a  sub- 
agent  employed  by  him.^ 


chaser ;  and  where  it  is  of  vital  importance  to 
the  purchaser  that  the  price  should  not  be 
raised  by  a  disclosure  of  his  plans,  the 
broker  is  absolutely  precluded  from  also  act- 
ing as  agent  for  the  vendor. 

Virginia. —  Ferguson  v.  Gooch,  94  Va.  1, 
26  S.  E.  397,  40  L.  R.  A.  234,  so  holding 
irrespective  of  actual  fraud. 

England. —  Morison  v.  Thompson,  L.  R.  9 
Q.  B.  480,  43  L.  J.  Q.  B.  215,  30  L.  T.  Rep. 
N.  S.  869,  22  Wkly.  Rep.  859;  Phosphate 
Sewage  Co.  v.  Hartmont,  5  Ch.  T).  394,  both 
holding  that  a  commission  received  by  an 
agent  of  a  purchaser  from  the  vendor  or  the 
vendor's  broker  without  the  knowledge  of 
the  principal  is  a  bribe  which  the  principal 
has  a  right  to  extract  from  the  agent. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  25. 

Ignorance  of  double  agency. —  A  contract 
by  an  agent  for  a  dual  agency  is  not  void 
per  se,  but  only  so  when  the  fact  that  the 
agent  represented  both  parties  was  not  known 
to  each.  Red  Cypress  Lumber  Co.  v.  Perry, 
118  Ga.  870,  45  S.  E.  674;  Lincoln  v.  L^evi 
Cotton  Mills  Co.,  128  Fed.  865,  63  C.  C.  A. 
333. 

Notice  to  principal. —  The  mere  signing  of 
a  contract  of  sale  by  a  broker  as  agent  for 
one  of  the  purchasers  does  not  operate  as  a 
disclosure  to  the  vendor  of  his  agency  for 
the  purchasers  during  the  negotiations  and 
when  the  terms  were  verbally  agreed  on. 
Marsh  v.  Buchan,  46  If.  J.  Eq.  595,  22  Atl. 
128. 

Evidence  of  double  agency. —  A  statement 
by  one  party  to  an  exchange  of  real  estate 
that  he  had  offered  to  pay  the  broker  em- 
ployed by  the  other  party  a  commission  does 
not  show  that  the  broker  accepted  employ- 
ment by  both  parties,  where  he  admits  the 
offer  but  states  that  he  did  not  accept  it. 
Lebowits  v.  CoUigan,  18  N.  Y.  App.  Div.  624, 
45   N.    Y.   Suppl.   373. 

Recovery  by  principal  of  secret  profits. — 
Although  the  conduct  of  a  seller's  stock-broker 
in  undertaking  to  act  as  agent  of  the  pur- 
chaser without  informing  him  as  to  his  agency 
for  the  seller  and  its  terms  is  a  fraud  which 
might  avoid  the  entire  transaction  at  the 
option  of  the  purchaser,  still  it  will  not  en- 
title him  to  recover  as  principal  from  the 
broker  profits  secretly  received  by  him.  II- 
ingworth  v.  De  Mott,  59  N.  J.  Eq.>  8,  45  Atl. 
272.  See,  however,  cases  cited  supra,  this 
note. 

After  termination  of  the  agency  for  one 
peTson  a  broker  may  act  for  another  ad- 
versely interested  without  breach  of  trust 
as  to  the  former.  Ritchie  V.  Judd,  137  111. 
453,  27  N".  E.  682. 

A  broker  employed  to  purchase  goods  may 
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act  as  agent  for  both  the  purchaser  and  the 
seller.  Merritt  v.  Clason,  12  Johns.  (.N.  Y.) 
102,  7  Am.  Dec.  286. 

A  broker  employed  to  sell  may  act  as  agent 
of  the  purchaser  also,  unless  his  employment 
by  the  vendor  gives  hfm  discretionary  au- 
thority. PoUatschek  v.  Goodwin,  17  Misc. 
(N.  Y.)  587,  40  N.  Y.  Suppl.  682.  See  also 
Selover  v.  Isle  Harbor  Land  Co.,  91  Minn. 
451,  98  K  W.  344. 

81.  Prout  V.  Chisolm,  21  N.  Y.  App.  Div. 
54,  47  N.  Y.  Suppl.  376  (holding  that  it  is 
wholly  immaterial  whether  in  fact  the  cus- 
tomer suffered  any  loss  or  gain  by  the  broker's 
failure  to  execute  the  order)  ;  Mellott  v. 
Downing,  39  Oreg.  218,  64  Pac.  393;  Roths- 
child V.  Brookman,  5  Bligh  N.  S.  165,  5  Eng. 
Reprint  273,  2  Dow.  &  CI.  188,  6  Eng.  Re- 
print 699  [affirming  7  L.  J.  Ch.  0.  S.  163,  3 
Sim.  153,  30  Rev.  Rep.  147,  6  Eng.  Ch.  153] ; 
Bostock  V.  Jardine,  3  H.  &  C.  700,  11  Jur. 
N.  S.  586,  34  L.  J.  Exch.  142,  11  L.  T.  Rep. 
N.  S.  577,  13  Wkly.  Rep.  970;  Sutherland  v. 
Cox,  6  Ont.  505  [affirmed  in  15  Ont.  App. 
541  {affirmed  in  24  Can.  L.  J.  55)].  See  also 
supra,  II,  D,  1. 

Burden  of  proof. —  In  an  action  to  recover 
money  paid  a  broker  for  the  purchase  of 
stock  on  a  margin,  plaintiff  claiming  that 
no  purchases  had  been  made,  and  defendant 
that  all  the  money  had  been  expended  in 
buying  shares,  which  were  sold  at  a  loss,  the 
burden  is  on  defendant  to  show  that  the 
transactions  testified  to  were  real.  Loner- 
gan  V.  Peck,  136  Mass.  361. 

Sufficiency  of  evidence  of  fictitious  charac- 
ter of  transaction  see  Prout  v.  Chisolm,  21 
N.  Y.  App.  Div.  54,  47  N.  Y.  Suppl.  376. 

Transfer  of  shares  on  company  books. —  An 
actual  purchase  of  shares  for  the  client 
is  shown  where  it  appears  that  the  broker, 
from  the  time  of  the  purchase  until  a  subse- 
quent sale,  always  had  on  hand  the  number 
of  shares  of  that  particular  stock  ready  to 
deliver  on  payment  of  the  price,  it  not  being 
necessary  that  the  shares  should  have  been 
actually  transferred  on  the  books  of  the  com- 
pany to  the  client  or  the  broker.  Von  Duzen- 
Harrington  Co.  v.  Morton,  40  Can.  L.  J.  43. 

82.  Barnard  v.  Coffin,  141  Mass.  37,  6 
N.  E.  364,  55  Am.  Rep.  443  (holding  that 
where  brokers  employed  to  sell  land  employ 
a  subagent  to  find  a  customer,  and  he  ob- 
tains from  the  customer  a  larger  sum  than 
he  returns  to  the  brokers,  the  latter  are  liable 
to  the  principal  for  the  amount  fraudu- 
lently withheld  by  the  subagent,  although 
they  had  no  knowledge  of  his  fraud)  ;  Wolff 
V.  Lockwood,  70  N.  Y.  App.  Div.  569,  75 
N.  Y.  Suppl.  605  (where  the  broker's  agent 
sent  in  fictitious  orders  in  the  client's  name). 
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4.  Estoppel.^  Either  the  principal  ^  or  the  broker  ^'  may  be  estopped  by  his 
representations  or  conduct  from  repudiating  a  given  transaction  between  the 
parties. 

5.  Title  to  Property  Purchased  or  Held  by  Broker  —  a.  In  General.  A 
broker  has  no  title  to  the  proceeds  of  a  bill  of  exchange  placed  in  his  hands  with 
■which  to  purchase  property  for  a  client  ;^^  nor  has  he  any  title  to  property  placed 
with  hiin  for  sale.^' 

b.  Stocks.  A  broker  who  has  advanced  the  purchase-money  to  a  client 
desiring  him  to  buy  stock  has  the  right  to  take  the  title  in  his  own  name,^  and 
if  a  broker  sells  stock  to  a  client  for  cash,  and  the  client  through  fraud 
secures  possession  of  it  without  payment,  the  title  remains  in  the  broker.^'  Ordi- 
narily, however,  the  title  to  stock  bought  by  a  broker  for  a  client  on  margin  ^^ 
or  otherwise  '^  vests  in  the  client,  subject,  however,  to  the  payment  of  advances 
and  commissions  due  the  broker,  he  being  regarded  as  a  pledgee  of  the  stock.^'^ 
Consequently  if  the  broker  subsequently  goes  into  insolvency,  the  client  may 
redeem  the  stock  from  the  assignee  or  receiver.'' 


See  also  Elwell  «.  Chamberlain,  2  Bosw. 
(N.  Y.)  230,  4  Bosw.  {N.  Y.)  320  [affirmed 
in  31  N.  Y.  Gil]. 

83.  See,  generally.  Estoppel,  16  Cyc.  671 
et  seq. 

84.  Christensen  v.  Wooley,  41  Mo.  App.  53 
(holding  that  ^here  a  vendor  institutes  a  suit 
against  his  brokers  to  recover  a  part  of  the 
purchase-money  retained  by  them  as  com- 
missions, he  is  estopped  to  allege  the  invalid- 
ity of  the  sale  as  against  them)  ;  Timpson 
V.  Allen,  149  N.  Y.  513,  44  N.  E.  171  (hold- 
ing that  a  broker  was  protected  by  the  rule 
that  when  one  of  two  innocent  persons  must 
suiier  from  the  act  of  a  third  person,  he 
shall  sustain  the  loss  who  has  enabled  the 
third  person  to  do  the  injury).  See  also 
Andrews  v.  Clark,  72  Md.  396,  20  Atl.  429, 
where  it  was  urged  that  the  principal  was 
negligent  in  dealing  with  the  broker's  clerk 
so  aa  to  estop  him  from  charging  the  broker 
with  a  loss  occurring  through  the  clerk's 
fraud.    See  also  infra,  page  213  note  17. 

85.  Matter  of  Pierson,  19  N.  Y.  App.  Div. 
478,  46  N.  Y.  Suppl.  557,  holding  that  where 
a  stock-broker  makes  entries  in  his  books 
of  purchases  of  stocks  for  his  clients,  and 
renders  to  them  statements  showing  that  he 
has  bought  and  holds  for  them  certain  stocks, 
giving  names,  prices,  and  the  standing  of 
the  account,  the  clients,  believing  and  acting 
upon  such  statements,  may  treat  them  as 
true,  and  the  broker  la  estopped  to  deny  them. 
See,  however.  Porter  v.  Wormser,  94  N.  Y. 
431,  holding  that  the  fact  that  the  heading  of 
notices  of  sales  sent  by  a  broker  to  his  prin- 
cipal shows  the  purchases  to  have  been  made 
by  the  broker  does  not  estop  the  broker  from 
showing,  in  an  action  for  an  accounting,  that 
the  sales  were  in  fact  made  to  a  third  per- 
son, and  Avere  therefore  valid. 

86.  Boisblanc'a  Succession,  32  La.  Ann. 
109. 

87.  Bickford  v.  Searles,  9  N.  Y.  App.  Div. 
158,  41  N.  Y.  Suppl.  148,  holding  that  an 
agreement  between  the  owner  of  land  and 
real-estate  agents  that  the  agents  should  sell 
the   property,   and   should  receive  half  the 
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profits  after  the  owner  had  been  reimbursed 
for  the  original  price  and  expenses,  gives  the 
agents  an  interest  only  in  the  profits  of  the 
land  sold,  and  not  in  the  land  unsold. 

88.  Horton  v.  Morgan,  19  N.  Y.  170,  75 
Am.  Dec.  311   [affirming  6  Duer  56]. 

89.  Hays  v.  Currie,  3  Sandf.  Ch.  (N.  Y.)  585. 

90.  SkiS  V.  Stoddard,  63  Conn.  198,  26 
Atl.  874,  28  Atl.  104,  21  L.  R.  A.  102;  Le 
Marchant  v.  Moore,  150  N.  Y.  209,  44  N.  E. 
770;  Markham  v.  Jaudon,  41  N.  Y.  235  [re- 
versing 49  Barb.  462,  3  Abb.  Pr.  N.  S.  286] ; 
Rothschild  v.  Allen,  90  N.  Y.  App.  Div.  233, 
86  N.  Y.  Suppl.  42;  Taylor  v.  Ketchum,  5 
Rob.  (N.  Y.)  507,  35  How.  Pr.  (N.  Y.)  289; 
Andrews  v.  Clerke,  3  Bosw.   (N.  Y.)   585. 

91.  Nourse  v.  Prime,  4  Johns.  Ch.  (N.  Y.) 
490,  13  Am.  Dec.  606. 

Subsequent  sales  by  broker. —  A  broker  who 
buys  stocks  for  his  principal  and  also  on  hia 
own  account,  and  afterward  sella  a  part  and 
uses  the  proceeds,  will  be  presumed  to  have 
sold  from  his  own  portion,  and  the  prin- 
cipal may  claim  that  remaining.  Harding 
V.  Field,  1  N.  Y.  App.  Div.  391,  37  N.  Y. 
Suppl.  399. 

92.  Baker  v.  Drake,  66  N.  Y.  518,  23  Am. 
Rep.  80;  Markham  v.  Jaudon,  41  N.  Y.  235 
[reversing  49  Barb.  462,  3  Abb.  Pr.  N.  S. 
286] ;  Rothschild  v.  Allen,  90  N.  Y.  App.  Div. 
233,  86  N.  Y.  Suppl.  42;  Andrews  V.  Clerke, 
3  Bosw.   (N.  Y.)  585. 

In  Massachusetts,  however,  the  usual  rela- 
tions between  a  broker  and  a  customer  tot 
whom  he  has  purchased  stock  on  a  margin  are 
not  those  of  pledgee  and  pledgor,  but  of 
parties  to  an  executory  contract  for  the  sale 
and  purchase  of  the  stock,  under  which  the 
broker  is  bound  to  deliver  the  stock  pur- 
chased on  demand  and  payment  of  the 
amount  due  thereon,  and  is  entitled  to  claim 
payment  on  a  tender  of  the  stock  after  rea- 
sonable notice  to  the  purchaser.  Covell  v. 
Loud,  135  Mass.  41,  46  Am.  Rep.  446;  In  re 
Swift,  105  Fed.  493,  5  Am.  Bankr.  Rep.  493, 
112  Fed.  315,  50  C.  C.  A.  264. 

93.  SkifiF  V.  Stoddard,  63  Conn.  198,  26 
Atl.  874,  28  Atl.  104,  21  L.  R.  A.  102 ;  Cham- 
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6.  Delivery  of  Property  Purchased  by  Broker.  Where  brokers  buy  stocks 
for  a  client,  it  is  their  duty  to  deliver  the  same  to  him  on  demand  on  payment 
of  the  sum  due  them  thereon.^*  Their  obligation  is  to  keep  at  all  times  on  hand 
or  under  their  control  ready  for  delivery  to  the  client  on  his  paying  them  the 
sum  due  them  therefor  either  the  particular  shares  purchased  or  an  equal  amount 
of  other  shares  of  the  same  kind."^  They  are  not  bound  to  keep  the  identical 
shares  bought  for  the  client  separate  from  the  mass  of  their  stock,  but  it  is 
sufficient  if  they  keep  on  hand  an  equal  number  of  the  same  kind,^*  and  this  rule 
applies  to  purchases  of  gold  on  margin." 

7.  Pledge  of  Property  Purchased  by  Broker.'^  A  broker  who  has  bought 
stock  for  another  with  money  advanced  by  himself  and  who  holds  it  in  iiis 
own  name  may,  so  long  as  he  has  not  been  paid  or  tendered  the  amount  of  his 
advances,  pledge  it  as  security  for  his  own  debt  to  a  third  person  without  being 
guilty  of  conversion  or  breach  of  contract.''     The  receiver  of  a  broker  who  has 


berlain  v.  Greenleaf,  4  Abb.  N.  Cas.  (N.  Y.) 
178. 

Identification  of  stocks. —  Before  the  stock 
can  be  redeemed,  it  must  be  identified,  either 
by  showing  that  particular  certificates  were 
being  carried  for  him  by  the  broker,  or  that 
the  stock  carried  was  suificient  for  all  cus- 
tomers. Skiflf  V.  Stoddard,  63  Conn.  198,  26 
Atl.  874,  28  Atl.  104,  21  L.  K.  A.  102;  Cham- 
berlain V.  Greenleaf,  4  Abb.  N.  Cas.  (N.  Y.) 
178. 

Pledge  of  stocks  by  broker. —  The  customer 
is  entitled,  as  against  the  broker's  a.ssignee 
or  receiver,  to  any  excess  in  the  proceeds  of 
the  stock  over  the  amount  due  a  pledgee  of 
the  broker.  Le  Marchant  v.  Moore,  79  Hun 
(N.  Y.)  352,  29  N.  Y.  Suppl.  484  [affirmed 
in  150  N.  Y.  209,  44  N.  E.  770]  ;  Willard  v. 
White,  56  Hun  {N.  Y.)  581,  10  N.  Y.  Suppl. 
170;  Chamberlain  v.  Greenleaf,  4  Abb.  N. 
Cas.    (N.  Y.)    178. 

94.  Rothschild  v.  Allen,  90  N.  Y.  App.  Div. 
233,  86  N.  Y.  Suppl.  42,  holding  that  where 
brokers  sell  stock  to  a  customer  on  margin, 
their  failure  to  deliver  the  stock  on  demand 
by  the  customer  operates  as  a  conversion 
thereof ;  and  that  the  fact  that  those  to  whom 
stock  has  been  pledged  by  a  broker,  who  had 
sold  the  stock  on  margin  to  a  customer,  ex- 
ercised their  legal  right  in  selling  the  stock 
on  suspension  of  business  by  the  broker,  does 
not  relieve  the  broker  from  his  obligation 
to  deliver  the  stock  on  demand  therefor  by 
the  customer.  See,  however,  McEwen,  v. 
Woods,  11  Q.  B.  13,  12  Jur.  329,  17  L.  J. 
Q.  B.  206,  5  R.  &  Can.  Cas.  335,  63  E.  C.  L.  13 ; 
Tavlor  v.  Stray,  2  C.  B.  N.  S.  175,  3  Jur. 
N.-S.  540,  26  L.  J.  C.  P.  185,  89  E.  C.  L.  175 
[affirmed  in  2  C.  B.  N.  S.  197,  3  Jur.  N.  S. 
964,  26  L.  J.  C.  P.  287,  5  Wkly.  Eep.  761,  89 
E.  C.  L.  197]. 

Waiver  of  delivery. —  Where  a  broker  buys 
stock  for  his  principal,  and  the  principal,  be- 
fore receiving  it,  orders  the  broker  to  sell  it 
again  on  the  principal's  account,  it  amounts 
to  a  waiver  of  any  delivery  or  tender  of  the 
stock  by  the  broker  to  the  principal.  Cahill 
V.  Hirschman,  6  Nev.  57. 

95.  Taussig  v.  Hart,  58  N.  Y.  425  (holding 
that  this  obligation  is  the  same  whether  the 
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relation  of  pledgor  and  pledgee  exists  be- 
tween the  parties,  or  whether  the  broker 
holds  the  stock  under  a  special  contract;  and 
that  where  a  stock-broker  has  sold  the  stock 
purchased  for  a  customer,  failing  to  keep 
enough  stock  on  hand  to  meet  his  obligation, 
a  subsequent  acquisition  by  him  of  ^a  suf- 
ficient amount  of  the  stock  to  replace  that 
which  he  held  for  account  of  his  principal 
does  not  relieve  him  from  liability)  ;  Rogers 
I'.  Gould,  6  Hun  (N.  Y.)  229;  Clarkson  v. 
Snider,  10  Ont.  561. 

96.  Price  v.  Gover,  40  Md.  102;  Boylan  v. 
Huguet,  8  Nev.  345;  Horton  v.  Morgan,  19 
N.  Y.  170,  75  Am.  Dee.  311;  Harding  v.  Field, 
1  N.  Y.  App.  Div.  391,  37  N.  Y.  Suppl.  399; 
Nourse  v.  Prime,  4  Johns.  Ch.  (N.  Y.)  490, 
8  Am.  Dec.  606. 

97.  Patterson  v.  Keys,  1  Cine.  Super.  Ct. 
94. 

98.  Sights  of:  Pledgee  against  principal 
see  infra,  II,  G,  2,  b,  (n),  (b).  Principal 
where  blank  transfer  of  stock  lodged  with 
broker  is  fraudulently  filled  in  by  him  and 
transferred  see  Coepobations,  10  Cyc.  627 
note  15. 

99.  Wood  V.  Hayes,  15  Gray  (Mass.)  375; 
Le  Marchant  v.  Moore,  150  N.  Y.  209,  44  N. 
E.  770;  Willard  v.  White,  56  Hun  (N.  Y.) 
581,  10  N.  Y.  Suppl.  170;  Chamberlain  v. 
Greenleaf,  4  Abb.  N.  Cas.  (N.  Y.)  178;  In  re 
Swift,  105  Fed.  493,  holding  that  a  broker 
may  pledge  stock  purchased  for  his  customer 
for  his  own  debt  without  being  guilty  of  con- 
version or  breach  of  contract,  until  a  de- 
mand has  been  made  by  the  customer  and 
refused. 

Right  of  customer  to  other  stocks  in  sub- 
stitution.—  Customers  of  a  broker  who  has 
bought  stocks  for  them,  and  thereafter 
pledged  them  to  secure  loans  to  himself,  are 
not  entitled  to  other  stocks  owned  by  the 
broker.  Chamberlain  v.  Greenleaf,  4  Abb.  N. 
Cas.   (N.  Y.)   178. 

Priorities.— The  burden  of  discharging  a 
pledge  of  stocks  belonging  to  different  per- 
sons, made  by  brokers  with  implied  author- 
itj'  from  their  customers,  from  whom  the 
brokers  themselves  hold  the  stock  in  pledge 
while  carrying  it  on  margin,  is  to  be  aver- 
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pledged  his  client's  stocijs  has  no  right  to  redeem  them  for  the  benefit  of  the 
client  at  the  risk  of  loss  to  the  general  creditors ;  nor  is  it  his  duty  to  redeem 
upon  tender  by  tlie  client  of  the  price.' 

8.  Rights  of  Broker  as  to  Collateral  Security.^  A  broker  may  repledge  col- 
lateral deposited  with  him  to  secure  advances  on  margin  transactions,^  but  he  may 
use  the  collateral  only  so  that  he  can  at  any  time  promptly  return  it  to  the 
client  when  tlie  latter  pays  his  debt.*  Consequently  a  sale  of  the  collateral  is 
invalid.'  The  principal  is  not  entitled,  when  sued  by  the  broker  for  the  balance 
of  an  account,  to  have  the  value  of  the  collateral  deducted,  but  the  broker  is 
entitled  to  hold  it  until  the  debt  is  in  fact  paid.°  In  order  to  recover  on  an 
accommodation  note  payable  to  the  principal  and  deposited  by  him  as  collateral, 
the  burden  of  proof  is  on  the  broker  to  show  that  a  debt  is  due.'' 

9.  Transactions  on  Margin.^  Where  a  broker  agrees  for  a  commission  and 
upon  a  deposit  of  a  stipulated  margin  to  make  a  short  sale  for  a  client,  he  is 
bound  to  carry  the  stock  for  a  reasonable  time  so  long  as  the  margin  remains 
intact.'  So  a  broker  undertaking  to  buy  on  margin  has  no  right  to  sell  without 
the  client's  authority  while  he  has  sufficient  margin  in  his  hands.'"  If  a 
broker  agrees  to  carry  an  account  for  a  certain  time  or  until  a  certain  event  with- 
out further  margins,  he  is  liable  in  damages  for  closing  the  transaction  before 
that  time."     A  broker  who  agrees  to  make  a  short  sale  for  a  client  on  margin 


aged  among  all  the  stocks  included  in  the 
pledge,  upon  the  brokers'  becoming  insolvent. 
Skiff  V.  Stoddard,  63  Conn.  198,  26  Atl.  874, 
28  Atl.  104,  21  L.  R.  A.  102.  The  fact  that 
a  particular  customer  may  be  able  to  trace 
the  stock  which  belonged  to  him  or  its  pro- 
ceeds does  not  entitle  him  to  a  lien  on  the 
assets  of  the  brokers  superior  to  that  of 
other  customers  who  dealt  on  the  same  basis. 
Silleocks  v.  Gallaudet,  66  Hun  (N".  Y.)  522, 
21  N.  Y.  Suppl.  552. 

Right  to  surplus  proceeds  as  against  as- 
signee or  receiver  of  broker  see  supra,  note 
93. 

1.  Chamberlain  v.  Greenleaf,  4  Abb.  N.  Cas. 
(N.  Y.)   178. 

2.  See  also  infra,  II,  G,  2,  b,    (il),   (b). 
Sight  of  general  lien  on  collateral  see  in- 
fra, page  289,  note  1. 

3.  German  Sav.  Bank  v.  Renshaw,  78  Md. 
475,  28  Atl.  281.  See,  however,  Duggan  v. 
London,  etc.,  Loan,  etc.,  Co.,  20  Can.  Supreme 
Ct.  481  [reversing  18  Out.  App.  305]. 

Where  a  broker  pledges  stock  with  other 
brokers  to  secure  advances,  the  latter  may 
repledge  the  stock  to  enable  them  to  raise 
the  advances,  but  they  have  no  right  to  sell 
it  without  notice  to  the  pledgor,  if  he  is  not 
in  default.    Mara  v.  Cox,  6  Ont.  359. 

A  presumption  that  the  collateral  was  re- 
turned may  be  indulged  after  twenty  years, 
in  an  action  to  recover  the  value  of  bonds 
alleged  to  have  been  deposited  by  plaintiff 
with  defendants  (stock-brokers)  as  security 
for  any  loss  resulting  from  the  purchase  of 
stock  by  defendants  for  plaintiff.  McKay  v, 
McKay,  89  Hun  (N.  Y.)  612,  35  N.  Y.  Suppl. 
415. 

4.  German  Sav.  Bank  v.  Renshaw,  78  Md. 
475,  28  Atl.  281. 

5.  Lawrence  v.  Maxwell,  6  Lans.  (N.  Y. ) 
469,  64  Barb.  (N.  Y.)  102  [affirmed  in  53 
N.  Y.  19] ;  Ex  p.  Dennison,  3  Ves.  Jr.  552, 


30  Eng.  Reprint  1152;   Carnegie  v.  Federal 
Bank,  5  Ont.  418. 

Upon  default  made,  however,  the  broker  is 
entitled  to  sell  the  stock  without  notice,  but 
only  for  the  purpose  of  liquidating  the  ad- 
vance.   Carnegie  v.  Federal  Bank,  5  Ont.  418. 

6.  Eggleston  v.  Woolsey,  14  N.  Y.  St.  241. 

7.  Sweeney  v.  Rogers,  10  Daly  (N.  Y.) 
469. 

8.  Custom  and  usage  as  affecting  broker's 
authority  and  duty  see  supra,  II,   C,   5,  e. 

9.  White  V.  Smith,  54  N.  Y.  522  [affirming 
6  Lans.  5]  (holding  that  a  broker  cannot, 
unless  expressly  so  agreed,  buy  in  stock  to 
cover  the  sale  without  direction  or  notice 
from  his  customer,  so  long  as  no  demand  for 
margin  is  made)  ;  Campbell  v.  Wright,  8  N. 
Y.  St.  471  (holding  that  if  a  broker's  buying 
is  not  authorized  by  a  stop  order  or  a  default 
in  the  margin,  the  customer  may  repudiate 
the  transaction  and  recover  the  margin  da- 
posited). 

10.  Denton  v.  Jackson,  106  111.  433  (hold- 
ing that  if  a  broker  sells  without  the  buyer's 
authority  while  he  has  sufficient  margins  in 
his  hands,  he  is  responsible  for  the  loss,  and 
the  buyer  may  recover  the  full  amount  de- 
posited as  inargins)  ;  Taylor  v.  Ketchum,  5 
Rob.  (N.  Y.)  507,  35  How.  Pr.  (N.  Y.)  289 
(holding  that  the  unauthorized  sale  is  a 
conversion,  whether  notice  of  the  sale  is 
given  to  the  principal  or  not). 

11.  Michael  v.  Hart,  [1901]  2  K.  B.  867, 
70  L.  J.  K.  B.  1000,  85  L.  T.  Rep.  N.  S.  548, 
50  Wkly.  Rep.  154;  Ellis  v.  Pond,  [1898]  1 
Q.  B.  426,  67  L.  J.  Q.  B.  345,  78  L.  T.  Rep. 
N.  S.  125.  See  Harris  v.  Pryor,  18  N.  Y. 
Suppl.  128,  holding  that  a  finding  was  war- 
ranted that  there  was  no  agreement  to  hold 
the  stocks  in  question. 

Consideration  for  agreement. —  Where  de- 
fendants, stock-brokers,  were  carrying  a 
"  short "  sale  of  stock  for  plaintiff,  and  the 
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may,  if  tbe  margin  is  not  kept  good,  upon  demand  and  notice,  close  the  trans- 
action by  buying  to  cover  the  sale/^  So  a  brciker  who  makes  a  purchase  on  long 
account  for  a  client  on  margin  may  sell  the  stock  upon  the  client's  failure 
to  make  the  necessary  advances  on  demand. '^  After  a  client  has  refused  to 
put  up  margins,  the  broker  is  imder  no  obligation  to  prevent  loss  either  by  mak- 
ing advances  "  or  by  closing  the  transaction  by  a  purchase  or  a  sale  according  to 
the  nature  of  the  transaction.^^     ISTor  is  a  broker  who  has  borrowed  stock  to  cover 


stock  began  to  rise,  whereupon  plaintiff 
wished  to  cover  his  sale  and  go  "  long "  on 
the  stock,  which  defendants  advised  him  not 
to  do,  the  fact  that  plaintiff,  to  his  pecuniary 
loss,  refrained  from  doing  as  he  wished,  was 
sufficient  consideration  for  defendants'  prom- 
ise to  carry  the  stock  without  additional 
margin  until  plaintiff  could  get  out  without 
loss.  Rogers  v.  Wiley,  131  N.  Y.  527,  30  N. 
E.  582  [affirming  14  N.  Y.  Suppl.  622]. 

Construction  of  agreement. —  An  agreement 
hy  a  broker  through  whom  "  July  wheat "  is 
purchased  on  margin  that  he  will  carry  the 
wheat  until  July  1  without  further  margin, 
and  that  the  deal  shall  not  be  closed  until 
so  ordered  by  the  purchaser,  means  that  the 
deal  shall  not  be  closed  before  July  1,  un- 
less so  ordered.  Amsden  v.  Jacobs,  75  Hun 
(N.  Y.)   311,  26  N.  Y.  Suppl.  1000. 

Tender  of  performance  by  customer.— 
Where  brokers,  after  demanding  additional 
margin  from  their  client  to  protect  them  on 
stock  purchased  for  him,  agree  to  wait  till  a 
specified  time  for  him  to  comply  with  the 
demand,  and  sell  the  stock  before  the  time 
specified,  the  client,  in  order  to  put  the  brok- 
ers in  default,  must  tender  performance  at 
the  specified  time.  Kanady  v.  Burk,  18  Mich. 
278. 

The  deposit  of  a  note  by  a  customer  with 
a  broker  as  "  temporary  collateral "  for  the 
amount  of  the  margins  required  does  not  of 
itself  constitute  a  deposit  of  the  margin,  nor 
operate  to  extend  the  time  for  depositing 
margins  until  the  note  should  mature.  Gould 
V.  Trask,  10  N.  Y.  Suppl.  619. 

12.  White  V.  Smith,  54  N.  Y.  522  [affirm- 
ing 6  Lans.  5] ;  Sterling  v.  Jaudon,  48  Barb. 
(X.  Y.)  459,  gold  transaction. 

To  support  the  purchase  as  made  on  the 
client's  account,  it  is  essential  for  the  broker 
to  show  that  there  was  occasion  to  call  upon 
the  client  to  make  a  further  deposit,  and 
that  he  failed  to  do  so  after  having  reason- 
able notice  prior  to  the  purchase.  Lazare  v. 
Allen,  20  N.  Y.  App.  Div.  616,  47  N.  Y. 
Suppl.  340. 

Buying  in  stock  to  repay  loan  of  stock. — 
Where,  by  the  usages  of  a  stock  exchange,  a 
broker  instructed  by  a  client  to  sell  stock, 
in  case  the  client  does  not  furnish  the 
stock,  is  authorized  to  borrow  the  same  for 
delivery  to  the  person  to  whom  it  is  sold, 
being  protected  against  loss  in  the  transac- 
tion by  security  or  margins  deposited  by  the 
client,  he  may  demand  additional  margins 
when  unwilling  longer  to  stand  bound  to 
repay  the  borrowed  stock  without  further 
protection ;  and  unless  the  same  is  furnished 
within  a  reasonable  time  after  notice  to  the 
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client,  he  has  the  right  to  take  such  fair 
and  reasonable  steps  for  the  purchase  of 
stock  to  repay  that  borrowed  as  may  be 
necessary  to  prevent  loss  to  himself,  and  to 
charge  the  cost  thereof  to  the  client's  ac- 
count, being  liable  only  for  a  failure  to  exer- 
cise reasonable  care  and  skill  in  the  matter 
of  making  such  purchase.  Boyle  v.  Henning, 
121  Fed.  376. 

13.  Massachusetts. —  Covell  i).  Loud,  135 
Mass.  41,  46  Am.  Rep.  446. 

'Sew  York. —  Schepeler  v.  Eisner,  3  Daly 
11. 

United  States. —  Lehman  v.  ITeld,  37  Fed. 
852.  See,  however,  Blakemore  v.  Heyman,  23 
Fed.  648,  holding  that  in  the  absence  of  a 
special  agreement  or  proof  of  knowledge  of 
a  custom  of  the  cotton  exchange  of  New  York, 
a  broker  in  that  city  who  sells  cotton  before 
maturity  of  the  contract,  because  of  a  failure 
on  the  part  of  his  principal  to  advance  mar- 
gins, cannot  recover  from  the  principal  the 
amount  of  loss  sustained  by  reason  of  the 
sale. 

England. —  See  Lacey  v.  Hill,  L.  R.  8  Ch. 
921,  42  L.  J.  Ch.  657,  109  L.  T.  Rep.  N.  S. 
281,  21  Wkly.  Rep.  857,  holding  that  brokers 
who  have  with  their  own  money  purchased 
stock  for  a  principal,  are,  in  the  event  of  the 
death,  bankruptcy,  or  insolvency  of  the  prin- 
cipal, justified  in  immediately  selling  it. 

Canada. —  Morris  v.  Brault,  23  Quebec  Su- 
per. Ct.  190. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  19. 

14.  De  Mary  v.  Burtenshaw,  131  Mich.  326, 
91  N.  W.  647,  wheat  transaction. 

15.  Perin  v.  Parker,  126  111.  201,  18  N.  E. 
747,  9  Am.  St.  Rep.  571,  2  L.  R.  A.  338 
[affirming  25  111.  App.  465] ;  Kerr  v.  Murton, 
7  Ont.  L.  Rep.  751.  See,  however.  In  re 
Daniels,  6  Fed.  Cas.  No.  3,566,  6  Biss.  405 
(holding  that  a  broker  who  has  bought  and 

holds  stocks  on  margin  is  bound  to  take  no- 
tice of  the  buyer's  bankruptcy,  and  if  he 
continues  to  hold  them  for  an  unreasonable 
length  of  time  after  that  event,  and  then 
sells  them  without  notice  or  application  to 
the  court,  he  must  sustain  the  loss)  ;  In  re 
Overweg,  [1900]  1  Ch.  209,  69  L.  J.  Ch.  255, 
81  L.  T.  Rep.  N.  S.  776  (holding  that  a 
carrying  over  or  a  continuation  on  the  stock 
exchange  is  in  form  and  in  law  both  a  sale 
and  a  repurchase,  or  a  purchase  and  resale, 
as  the  case  may  be ;  and  therefore  if  a  broker, 
when  under  an  obligation  to  close  an  account 
by  selling  his  client's  shares,  prefers  to  carry 
over,  he  does  so  at  his  own  risk,  and  is  not 
entitled  as  against  his  client  to  treat  the 
continuation  as  one  transaction,  but  is  re- 
sponsible to  his  client  as  if  there  had  been 
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a  short  sale  bound  to  require  the  lender  to  put  up  margins  to  secure  the  seller 
against  a  decline  of  the  stoclc  so  loaned.^°  To  justify  a  brolcer  in  closing  ont  the 
transaction  upon  depletion  of  the  margins  it  is  incumbent  upon  him  hrst  to  make 
demand  of  the  client  for  further  margins ; "  and  if  a  broker  waives  a  default 
in  complying  with  such  a  demand,  he  cannot  close  the  transaction  until  a  new 
demand  is  made.^^  In  New  York,  if  a  broker  buys  on  long  account  on  margin, 
he  cannot  sell  the  stock  without  notice,  even  though  lie  has  demanded  additional 
margins  and  the  client  has  failed  to  comply  therewith,^'  in  the  absence  of  a 
special  agreement *"  or  a  usage  ^'  authorizing  the  sale.  In  other  jurisdictions  a 
contrary  view  is  taken,  and  notice  of  sale  in  addition  to  a  demand  for  further 
security  is  not  necessary.^  In  addition  to  deinand  for  additional  margins  and 
notice  of  an  intent  to  sell,  a  broker  who  buys  stocks  on  long  account  on  margin 
cannot  sell  them  out  upon  depletion  of  the  margin  without  tender  of  the  certifi- 
cates and  demand  of  payment  of  the  balance  due,  in  the  absence  of  a  waiver  by 
the  client  of  some  one  of  these  requisites.^'  A  broker  desiring  to  close  out  a 
transaction  for  short  account  on  margin  need  not  give  notice  to  the  client  of 


an  immediate  sale  at  the  price  named)  ;  Mor- 
ris V.  Brault,  23  Quebec  Super.  Ct.  190 
(holding  that  as  a  broker  who  has  received 
from  his  customer  a  sum  of  money  as  margin 
against  the  rise  or  fall  of  the  market  may 
close  the  operation  as  soon  as  the  amount 
deposited  is  exhausted  by  the  change  of 
prices  on  the  market,  and  if  he  continues  the 
operations  he  does  so  at  his  own  risk) . 

16.  Morris  v.  Jamieson,  205  111.  87,  68 
N.  E.  742  {affirming  99  111.  App.  32]. 

17.  Denton  v.  Jackson,  106  111.  433;  Sten- 
ton  V.  Jerome,  54  N.  Y.  480;  Markham  v. 
Jaudon,  41  N.  Y.  235  [reversing  49  Barb. 
462,  3  Abb.  Pr.  N.  S.  286]  ;  Ritter  v.  Cush- 
man,  7  Rob.  (N.  Y.)  294,  35  How.  Pr.  (N. 
Y.)  284;  Rogers  v.  Wiley,  14  N.  Y.  Suppl. 
622  [a/finned  in  131  N.  Y.  527,  30  N.  E. 
582].  See,  however.  Sterling  v.  Jaudon,  48 
Barb.   (N.  Y.)  459. 

Reasonable  notice  to  furnish  further  mar- 
gins is  necessary.  Denton  v.  Jackson,  106 
111.  433;  Stewart  ?;.  Drake,  46  N.  Y.  449 
(holding  two  days'  notice  sufficient)  ;  Lazare 
V.  Allen,  20  N.  Y.  App.  Div.  616,  47  N.  Y. 
Suppl.  340  (holding  that  one  hour's  notice 
is  not  ordinarily  reasonable)  ;  Harris  v. 
Pryor,  18  N.  Y.  Suppl.  128  (holding  that  a 
finding  was  justified^  that  one  day's  notice 
was  sufficient).  In  other  words  a  client 
is  entitled  to  a  reasonable  time  within  which 
to  comply  with  the  demand.  Boyle  v.  Hen- 
ning,  121  Fed.  376. 

Sufficiency  of  demand. —  All  demands  by  a 
stock-broker  upon  his  client  for  margins 
must  be  specific,  definite,  and  certain;  and 
no  demand  is  specific  unless  it  mentions  a 
particular  sum  of  money,  or  unless  it  states 
facts  from  which  a  particular  amount  of 
money  may  be  certainly  ascertained.  Boyle 
V.  Henning,  121  Fed.  376.  A  demand  in  the 
alternative  which  contemplates  an  answer  is 
not  sufficient.  Esser  v.  Linderman,  71  Pa. 
St.  76. 

Estoppel  as  to  demand. —  After  refusal  to 
put  up  margins  to  meet  losses  on  sales  for 
future  delivery,  the  principal  is  precluded,  in 
an  action  by  the  broker  for  such  margins. 


from  objecting  to  the  demand  as  indefinite  or 
excessive.  Pcrin  v.  Parker,  126  111.  201,  18 
N.  E.  747,  9  Am.  St.  Rep.  571,  2  L.  R.  A.  336 
[affirming  25  111.  App.  485]. 

Agreement  to  draw  for  margins. —  Under 
an  agreement  by  a  broker  to  draw  on  his 
principal  if  more  margin  is  required,  the 
broker  has  no  right  to  close  the  contract 
without  drawing,  although  the  principal  is 
out  of  the  state  and  has  made  no  provision 
to  honor  a  draft,  as  the  broker  knows.  Foote 
V.  Smith,  136  Mass.  92. 

18.  McGinnis  c.  Smythe,  101  N.  Y.  646,  4 
N.  E.  759;  Rogers  v.  Wiley,  14  N.  Y.  Suppl. 
622  [affirmed  in  131  N.  Y.  527,  30  N.  E. 
582]  ;  Morgan  v.  Jaudon,  40  How.  Pr.  (N. 
Y.)  366.  See  Harris  v.  Pryor,  18  N.  Y. 
Suppl.  128,  holding  that  a  finding  was  war- 
ranted that  the  default  was  not  waived. 

What  constitutes  waiver. —  Where  succes- 
sive demands  are  made  of  a  principal  by  the 
broker  for  margins  due  on  a  sale  of  grain  for 
future  delivery,  the  last  demand,  which  is 
unreasonable,  is  not  a  waiver  of  the  former 
ones,  although  each  is  greater  than  the  last, 
owing  to  the  continued  advance  in  the  grain. 
Perin  v.  Parker,  126  111.  201,  18  N.  E.  747, 
9  Am.  St.  Rep.  571,  2  L.  R.  A.  336  [affirming 
25  111.  App.  465]. 

19.  Gruman  f.  Smith,  81  N.  Y.  25.  See 
Gillett  V.  Whiting,  120  N.  Y.  402,  24  N.  E. 
790  [reversing  55'  N.  Y.  Super.  Ct.  187,  14 
N.  Y.  St.  726],  holding  that  where  it  is  not 
the  custom  of  brokers  to  sell  without  notice, 
and  no  call  for  margins  is  made  or  notice  to 
sell  given,  the  sale  by  the  broker  constitutes  a 
conversion  of  the  stock. 

20.  Taylor  v.  Ketchum,  5  Rob.  (N.  Y.) 
507,  35  How.  Pr.  (N.  Y.)   289. 

21.  Baker  v.  Drake,  66  N.  Y.  518,  23  Am. 
Rep.  80.  See,  however,  Taylor  v.  Ketchum, 
5  Rob.  (N.  Y.)  507,  35  How.  Pr.  (N.  Y.) 
289. 

22.  Covell  V.  Loud,  135  Mass.  41,  46  Am. 
Rep.  446. 

23.  Stenton  v.  Jerome,  54  N.  Y.  480;  Tuell 
V.  Paine,  39  Misc.  (N.  Y.)  712,  80  N.  Y. 
Suppl.  956. 
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the  time  and  place  at  which  he  will  buy  to  cover  the  account,  such  notice  being 
required  only  where  stocks  are  pledged  for  the  payment  of  a  debt.^* 

10.  Procedure^  —  a.  Election  and  Form  of  Action.  The  form  of  action  to 
be  adopted  by  a  principal  against  the  broker  depends  upon  the  nature  of  tlie 
breach  of  duty  on  the  part  of  the  latter.^^  In  some  cases  the  principal  has  his 
election  whether  he  will  sue  ex  contractu  or  ex  delicto?' 

b.  Damages.^  The  measure  of  damages  in  an  action  against  a  broker  for 
selling  his  principal's  stocks  in  violation  of  his  orders  is  their  market  value  at  the 
time  of  sale  or  their  highest  value  between  the  time  of  sale  and  a  reasonable  time 
after  the  owner  has  received  notice  of  it  so  as  to  enable  him  to  replace  the 
stocks.^     The  measure  of  damages  in  an  action  by  a  principal  against  a  broker 


24.  Sterling  v.  Jaudon,  48  Barb.  (N.  Y.) 
459. 

25.  Demand  as  prerequisite  of  right  of  ac- 
tion see  su-pra,  page  207  note  73;  page  210 
note  99;  infra,  notes  43,  44. 

Instructions  to  jury  see  supra,  page  207 
note  73. 

Questions  for  jury  see  supra,  page  204 
notes   58,   62. 

26.  Morris  v.  Jamieson,  205  111.  87,  68 
N.  E.  742  [affirming  99  111.  App.  32]  (hold- 
ing that  an  indebtedness  of  plaintiff's  brokers 
to  him  by  reason  of  a  breach  of  their  duty 
to  require  margins  from  a  lender  of  stocks 
borrowed  to  cover  a  short  sale  made  by  them 
for  plaintiff  could  not  be  recovered  on  the 
common  counts  for  money  had  and  received); 
Dickinson  v.  Updike,  (N.  J.  Err.  &  App. 
1901)  49  Atl.  712  (holding  that  where  de- 
fendants, who  were  employed  by  plaintiff  to 
find  a  purchaser  for  a  lot,  after  finding  a 
purchaser  and  receiving  part  of  the  price 
and  before  the  deed  was  delivered  learned 
that  the  purchaser  had  sold  at  an  advance, 
but  did  not  inform  plaintiff,  his  claim,  if 
any,  against  them  is  for  damages,  for  which 
an  action  at  law  and  not  a  bill  in  equity  is 
the  appropriate  remedy)  ;  Boorman  v.  Brown, 
3  Q.  B.  511,  43  E.  C.  L.  843,  11  01.  &  F.  1, 
8  Eng.  Reprint  1003,  2  G.  &  D.  793,  11  L.  J. 
Exch.  437  (holding  that  an  action  on  the 
case  is  maintainable  against  a  broker  who 
sells  on  credit  in  violation  of  instruc- 
tions) ;  Wilson  v.  Short,  6  Hare  366,  12  Jur. 
301,  17  L.  J.  Ch.  289,  31  Eng.  Ch.  366  (hold- 
ing that  there  is  a  remedy  in  equity  as  well 
as  at  law  in  favor  of  a  principal  against  his 
broker  to  recover  money  paid  to  the  broker 
on  his  untrue  representation  that  he  has  en- 
tered into  a  contract  for  his  principal)  ;  Du- 
fresne  ».  Hutchinson,  3  Taunt.  117  (holding 
that  an  action  for  breach  of  duty  but  not 
trover  lies  against  a  broker  who  is  author- 
ized to  sell  goods  for  a  certain  price  but  sells 
them  at  an  inferior  price ) .  See,  generally. 
Actions,  1  Cyc.  634  et  seq. 

Discovery. —  A  broker  of  the  city  of  London 
must  answer  a  bill  of  discovery  in  aid  of  an 
action  brought  against  him  by  his  employer 
for  misconduct,  although  the  discovery  will 
subject  him  to  the  penalty  of  a  bond  given 
by  him  to  the  corporation  on  his  admission. 
Green  v.  Weaver,  6  L.  J.  Ch.  0.  S.  1,  1  Sim. 
404,  27  B«v.  Rep.  214,  2  Eng.  Ch.  404;  Robin- 
son V.  Kitchen,  8  De  6.  M.  &  G.  88,  2  Jur. 
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N.  S.  294,  25  L.  J.  Ch.  441,  4  Wkly.  Rep.  344, 
57  Eng.  Ch.  68,  44  Eng.  Reprint  322. 

27.  Shreeve  v.  Adams,  6  Phila.  (Pa.)  260, 
holding  that  an  action  on  the  case  will  lie 
for  neglect  of  duty  as  a  broker,  the  principal 
having  his  election  to  sue  either  ex  contractu 
or  ex  delicto.  Where,  however,  plaintiff 
claimed  the  right  to  recover  from  his  brokers 
by  reason  of  their  failure  to  require  margins 
of  a  lender  of  stock  borrowed  by  them  to 
cover  a  short  sale  for  him,  the  breach  of  duty, 
if  any,  was  a  breach  of  contract,  and  not  a 
tort  which  plaintiff  could  waive  and  sue  on 
the  common  counts  in  assumpsit.  Morris  i>. 
Jamieson,  205  111.  87,  68  N.  E.  742  [affirming 
99  111.  App.  32].  See,  generally,  Election 
OF  Remedies,  15  Cyc.  251  et  seq. 

Unauthorized  sales  of  stock. —  If  a  broker 
makes  an  unauthorized  sale  of  the  princi- 
pal's stock,  the  principal  may  cither  adopt 
the  sale  and  charge  the  broker  with  the 
profits,  or  he  may  sue  in  trover  for  damages 
for  the  conversion.  Taussig  v.  Hart,  49  N. 
Y.  301,  58  N.  Y.  425 ;  Caswell  v.  Putnam,  41 
Hun  (N.  Y.)  521;  Wagner  v.  Peterson,  83 
Pa.  St.  238 ;  Carnegie  v.  Federal  Bank,  5  Ont. 
418. 

Ratification  and  repudiation  see  supra,  II, 
C,  5,  f . 

28.  See,  generally.  Damages,  13  Cyc.  1 
et  seq. 

29.  Gruman  v.  Smith,  81  N.  Y.  25  [revers- 
ing 44  N.  Y.  Super.  Ct.  389] ;  Baker  v. 
Drake,  53  N.  Y.  211,  13  Am.  Rep.  507  [over- 
ruling  Markham  v.  Javidon,  41  N.  Y.  235] ; 
Galigher  v.  Jones,  129  U.  S.  193,  9  S.  Ct.  335, 
32  L.  ed.  658.  See  also  Carnegie  v.  Federal 
Bank,  5  Ont.  418. 

Reasonable  time. —  Where  the  market  price 
of  stock  had-  become  fairly  settled  again 
within  twenty-nine  days  after  the  sale,  and 
ample  opportunity  was  afforded  within  that 
time  to  the  client  to  repurchase  the  stock, 
twenty-nine  days  will  be  deemed  a  reason- 
able time,  within  the  rule  that  a  client 
may  recover  as  damages  for  an  unauthorized 
sale  of  stock  of  a  fluctuating  value  the  dif- 
ference between  the  price  at  which  the  stock 
was  sold  and  the  highest  market  price  at- 
tained within  a  reasonable  time  thereafter. 
Biirhorn  v.  Lockwood,  71  N.  Y.  App.  Div. 
301,  75  N.  Y.  Suppl.  828. 

Waiver  of  conversion  and  suit  in  assump- 
sit.—  Where  a  broker  carrying  stock  for  a 
principal  sells  it  without  authority,  and  the 
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who  fails  to  act  promptly  in  executing  an  order  for  the  sale  of  the  former's 
stocks  at  a  certain  price  is  the  difference  between  the  price  named  in  the  order 
and  that  for  which  the  stock  is  finally  sold.^"  If  a  broker  fails  to  execute  an  order 
for  the  purchase  of  stocks,  the  measure  of  the  principal's  damages  is  the  amount 
of  money  advanced,  with  interest,^'  where  it  does  not  appear  that  the  broker  was 
to  carry  the  stocks  for  a  rise  in  the  price.^^  The  measure  of  damages  for  the 
failure  of  a  broker  to  buy  stocks  to  cover  a  short  sale  is  the  -difference  between 
the  market  value  at  the  time  of  the  instruction  to  buy  and  the  price  at  which  the 
broker  finally  bought.^  Where  a  broker  who  has  bought  stocks  for  a  client 
makes  an  assignment  for  the  benefit  of  creditors,  which  both  parties  unite  in 
regarding  merely  as  a  temporary  expedient  to  tide  over  the  broker's  difficulties, 
and  subsequently  the  broker  is  adjudicated  a  bankrupt,  the  value  of  the  stocks  is 
determinable  as  of  the  date  of  the  petition  in  bankruptcy.**  Where  a  broker 
employed  to  effect  an  exchange  of  property  understates  an  offer  to  his  principal, 
which  is  accepted,  and  the  broker  keeps  part  of  the  property  which  was  intended 
to  go  to  the  principal,  the  value  of  the  part  so  kept  is  the  measure  of  the  damages 
which  the  principal  is  entitled  to  recover  for  the  fraud.^^  Where  a  broker 
employed  by  a  vendor  of  real  estate  secures  the  agreed  compensation,  but  takes  a 
different  security  for  deferred  payments  than  that  specified  by  the  principal,  the 
measure  of  the  principal's  damages  is  the  difference  in  value  between  the  security 
contracted  for  and  that  taken,  not  exceeding  the  amount  of  the  deferred  pay- 
ments.^ A  broker  receiving  money  and  not  applying  it  to  the  purpose  specified 
in  the  contract  of  employment  within  a  reasonable  time  is  chargeable  with 
interest.^'  Money  may  in  a  proper  case  be  valued  as  a  commodity  independently 
of  its  face  value.^    If  a  broker  employed  to  sell  bonds  in  his  discretion  at  the 


latter  waives  the  conversion  and  sues  in  as- 
sumpsit, the  measure  of  damages  is  the  mar- 
ket value  of  the  stock  at  the  time  of  the  con- 
version and  not  the  highest  price  which 
it  would  have  commanded  at  any  time  before 
trial.  Wagner  v.  Peterson,  83  Pa.  St. 
238. 

Agreement  to  carry  for  definite  time. — 
Where  defendant  by  agreement  with  plain- 
tiff purchased  with  his  own  money  stocks  and 
bonds  for  the  former  on  a  specified  commis- 
sion, and  agreed  to  hold  them  until  a,  day 
named  and  then  sell  for  plaintiff,  and  plain- 
tiff deposited  certain  money  as  security 
against  loss,  and  agreed  to  give  further  se- 
curity if  necessary,  and  defendant  sold  the 
stocks  and  bonds  before  such  date,  the  meas- 
ure of  damages  is  the  market  value  of  such 
stocks  and  bonds  on  the  last  day  of  the 
period  during  which  he  had  agreed  to  hold 
them.  Andrews  v.  Gierke,  3  Bosw.  (N.  Y.) 
585.  In  Michael  v.  Hart,  [1901]  2  K.  B. 
867,  70  L.  J.  K.  B.  1000,  85  L.  T.  Rep. 
N.  S.  548,  50  Wkly.  Rep.  154,  it  was  held, 
however,  that  where  a  broker  on  the  Lon- 
don stock  exchange  who,  in  breach  of  his 
agreement  t6  keep  his  client's  account  open 
till  the  settlement  at  the  end  of  the  month, 
wrongfully  closed  it,  the  measure  of  dam- 
ages is  the  highest  price  the  stocks  would 
have  realized  between  the  date  he  so  wrong- 
fully closed  the  account  and  the  date  to 
which  he  agreed  to  carry  it  over. 

30.  Allen  v.  McConihe,  124  N.  Y.  342,  26 
N.  E.  812  [affirming  12  N.  Y.  Suppl.  232]. 

31.  Larrabee  v.  Badger,  45  111.  440. 

32.  Gurley   v.   MacLennan,    17    App.    Gas. 
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(D.  G.)  170,  holding  that  where  brokers  ac- 
cepted an  order  to  purchase,  and  failed  to 
execute  it,  but  there  was  nothing  to  indicate 
that  they  were  to  carry  the  stock  for  a  rise, 
the  measure  of  damages  is  not  the  difference 
between  the  market  value  of  tne  stock  on 
the  date  when  it  was  to  have  been  purchased 
and  the  market  value  within  such  reasonable 
time  after  the  principal  had  knowledge  that 
the  brokers  had  not  purchased  as  would  have 
enabled  him  to  purchase. 

33.  Rogers  v.  Wiley,  131  N.  Y.  527,  30  N.  E. 
582  [affirming  60  Hun  580,  14  N.  Y.  Suppl. 
622]. 

34.  In  re  Swift,  112  Fed.  315,  50  G.  G.  A. 
264. 

35.  Emmons  v.  Alvord,  177  Mass.  466, 
N.  E.  126. 

36.  Lunn    v.    Guthrie,    115    Iowa    501, 
N.  W.  1060. 

37.  Larrabee  v.  Badger,  45  111.  440;  Har- 
rison V.  Long,  4  Desauss.  (S.  C.)   110. 

38.  Taylor  v.  Ketchum,  5  Rob.  (N.  Y.) 
507,  35  How.  Pr.  (N.  Y.)  289,  holding  that 
the  fact  that  gold  coin  is  part  of  the  cur- 
rency of  the  country  will  not  prevent  a  prin- 
cipal from  recovering  the  value  thereof  as  an 
article  of  merchandise  in  other  kinds  of  cur- 
rency which  are  a  legal  tender,  in  an  action 
against  his  broker  for  selling  the  coin  in  vio- 
lation of  his  instructions. 

Confederate  notes. —  In  an  action  against  a 
real-estate  broker  for  failing  to  pay  over  the 
purchase-money  (Gonfederate  treasury  notes) 
of  land  sold  for  plaintiff,  the  measure  of 
damages  is  the  value  of  the  currency  at  the 
time  it  was  received  by  defendant,  with  in- 
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best  market  price  refuses  to  disclose  the  time  of  sale  or  the  amount  realized,  the 
evidence  as  to  value  should  be  strictly  construed  against  him.'' 

c  Pleading.*'  The  rules  of  pleading  applicable  to  civil  actions  in  general 
govern  the  sufficiency  of  a  complaint  in  an  action  against  a  real-estate  broKer  for 
failure  to  examine  the  title  to  land  purchased  by  him  for  plaintiff,*'  or  for  selling 
the  property  of  plaintiff  on  terms  not  authorized  f^'^  in  a  suit  against  a  broker 
for  loaning  plaintiff's  money  on  insufficient  security ;  *'  and  in  an  action  against  a 
stock-broker  for  wrongfully  selling  stock  purchased  by  him  for  plaintiff,"  or  for 
failing  to  execute  an  order  for  the  purchase  and  sale  of  stock,*^  or  for  wrongfully 
appropriating  a  deposit  for  security ;  *^  and  the  construction  of  an  answer  in  an 
action  by  a  vendor  against  a  real-estate  broker  for  wrongfully  detaining  moneys 
collected  on  the  sale  is  likewise  governed."  Questions  of  pleading  and  proof  are 
also  governed  by  the  general  rules  of  pleading.''^ 


terest  thereon.     Witsell  «.  Eiggs,   14   Rich. 
(S.  C.)   186. 

39.  Bate  v.  McDowell,  49  N.  Y.  Super.  Ct. 
106. 

40.  See,  generally,  Pleading. 

Right  of  set-off  in  actions  between  broker 
and  principal  see  Recoupment,  Set-Off,  and 
Counteb-Claim. 

41.  Sears  v.  Forbes,  122  Ind.  358,  23  N.  E. 
773,  holding  that  a,  complaint  alleging  that 
the  grantor  had  mortgaged  the  land  con- 
veyed and  other  lands  and  that  the  mortgage 
had  been  foreclosed  and  the  land  in  question 
sold,  -v^ithout  showing  whether  the  grantor 
still  retained  title  to  the  other  lands  mort- 
gaged or  their  value,  or  that  plaintiff  applied 
for  an  order  in  the  decree  for  foreclosure 
that  such  lands  be  first  sold,  is  demurrable. 

42.  Lunn  v.  Guthrie,  115  Iowa  501,  88 
N.  W.  1060,  holding  that  the  principal,  in 
an  action  against  the  agent  for  damages 
caused  by  such  sale,  in  the  absence  of  an 
allegation  of  fraud  on  the  part  of  the  agent, 
must  plead  a  return  of  the  consideration  to 
the  purchaser,  or  an  offer  so  to  do. 

43.  Bronnenburg  v.  Einker,  2  Ind.  App. 
391,  28  N.  E.  568,  holding  that  the  complaint 
need  not  allo;^e  that  defendant  agreed  to  be 
personally  responsible  for  the  loan,  as  the 
gist  of  the  action  is  the  negligence  of  defend- 
ant in  making  the  loan  as  the  agent  of  plain- 
tiff; that  it  need  not  allege  that  the  note 
evidencing  the  loan  was  unpaid,  where  it  al- 
leges that  the  loan  was  made  to  an  insolvent 
person,  and  that  it  is  utterly  worthless;  that 
where  the  complaint  avers  that  the  borrower 
of  the  money  so  deposited  was  and  is  entirely 
insolvent,  and  that  the  note  is  utterly  worth- 
less, it  need  not  aver  a  demand  of  the  money 
either  from  the  maker  of  the  note  or  from 
defendant;  that  where  the  complaint  alleges 
that  defendant  falsely  represented  that  the 
loan  was  secured  by  a  mortgage,  it  need  not 
allege  that  defendant  knew  such  representa- 
tion to  be  false,  especially  where  it  appears 
that  the  loan  was  made  without  any  secu- 
rity; and  that  failure  to  allege  that  plaintiff 
was  injured  by  defendant's  negligence  is  of 
no  consequence  where  it  is  alleged  that  the 
loan  •  was  made  to  an  insolvent  person,  and 
tnat  the  note  is  utterly  worthless. 

44.  Clark  r.  Meigs,  8  Bosw.    (N.  Y.)   689, 

[II   D.  10,  b] 


22  How.  Pr.  (N.  Y.)  340  [reversing  21  How. 
Pr.  187],  holding  that  a  complaint  against 
brokers  which  shows  that  they  purchased 
stock  for  plaintiff  to  be  delivered  to  him  at 
his  option  within  a  specified  time,  but  sold  it 
meanwhile  against  his  express  instructions, 
need  not  allege  a  demand  and  tender  on  the 
part  of  plaintiff. 

45.  Ryder  v.  Sistare,  15  Daly  (N.  Y.)  90,  2 
N.  Y.  Suppl.  715,  holding  that  a  complaint 
containing  no  allegation  that  plaintiff  pro- 
vided the  means  of  payment  or  that  defendant 
agreed  to  advance  the  same  or  that  plaintiff 
placed  the  stock  to  be  sold  within  defendant's- 
reach  or  that  he  agreed  to  sell  stocks  that 
plaintiff  did  not  possess  or  furnish  for  deliv- 
ery, does  not  show  a  cause  of  action. 

46.  Cowen  v.  Voyer,  79  N.  Y.  App.  Div. 
638,  80  N.  Y.  Suppl.  29,  holding  a  complaint 
to  be  demurrable  where  it  does  not  show  that 
defendants  were  not  entitled  to  mingle  the 
margin  with  their  own  funds,  or  that  they 
were  in  any  way  in  default. 

47.  Alexander  v.  Northwestern  Christian 
University,  57  Ind.  466,  holding  that  where 
defendant  answered  that  plaintiff,  with  full 
knowledge  that  defendant  was  acting  as  the 
broker  of  the  purchaser  in  making  invest- 
ments for  the  latter  in  real  estate,  had  em- 
ployed defendant  at  a  stipulated  commission 
to  sell  such  real  estate  at  a  specified  price, 
and  that  he  had  made  such  sale,  receiving 
from  the  purchaser  a  sum  exceeding  the  price 
of  the  realty,  had  paid  over  such  price,  less 
his  commission,  to  plaintiff,  and  had  retained 
the  excess  as  the  price  of  services  rendered  to 
the  purchaser  in  making  the  investment,  the 
answer  did  not  admit  the  possession  and  re- 
tention by  defendant  of  moneys  received  by 
him  from  the  sale. 

48.  Kratt  v.  Hopkins,  77  N.  Y.  App.  Div. 
634,  78  N.  Y.  Suppl.  1012,  holding  that  a 
complaint  against  a  stock-broker  alleging  that 
he  held  a  balance  in  the  client's  favor,  and 
that  afterward  he  reported  to  the  client  an 
alleged  purchase  and  sale  of  stock  on  which 
a  loss  occurred  greater  than  the  entire  bal- 
ance, but  that  "  no  authority  was  ever  given 
by  this  plaintiff  for  the  purchase  or  sale  of 
the  aforesaid  shares,  and  plaintiff  upon  no- 
tice of  the  purchase  thereof  duly  and  at  first 
opportunity  repudiated  the  same,"   assumes 
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d.  Evidenee.^^  Evidence  of  any  fact  wliich  has  a  bearing  on  tlie  issues 
involved  is  ordinarily  admissible  in  an  action  by  a  principal  against  a  broker  for 
breach  of  duty.^  A  "  bought  note  "  ='  or  a  "  sold  note  "  =■•*  is  not  a  contract  within 
the  rule  excluding  parol  evidence  to  contradict  or  vary  written  instruments.^^ 

E.  Compensation— 1.  Right  to  Compensation  —  a.  As  Affected  by  Contract 
of  Employment*'  —  (i)  Necessity  OF  Contract.  To  entitle  a,  broker  to  com- 
pensation, he  must  liave  been  employed  to  negotiate  the  transaction  in  connection 
with  which  his  services  were  rendered.^^ 


that  the  purchase  and  sale  were  in  fact  made, 
and  hence  no  proof  thereof  was  required. 

Variance. —  A  complaint  alleged  that  plain- 
tiff employed  defendants  as  brokers  to  pur- 
chase on  credit  certain  sliares  of  stock,  and 
delivered  to  them  other  stock  as  security  for 
their  indemnity,  and  that  they  afterward 
rendered  him  an  account  of  such  purchase, 
and  of  a  subsequent  sale,  after  notice,  both 
of  which  transactions  were  not  real,  but  ficti- 
tious, and  that  a  charge  in  such  account  for 
negotiating  a  loan  on  the  stock  was  also 
fictitious,  and  prayed  that  defendants  be  ad- 
judged to  return  to  plaintiff  the  stock.  On 
the  trial  it  was  proved  that  defendants  did 
make  the  purchase  according  to  their  em- 
ployment, and  advanced  the  money  therefor, 
and  in  order  to  hold  the  stock  for  the  period 
contemplated  by  plaintiff,  negotiated  a  loan 
thereon,  and  that  defendants  had  sold  the 
stock  for  a  greater  price  than  that  for  which 
they  accounted  to  plaintiff.  It  was  held  that 
the  variance  was  fatal  to  a  recovery  by 
plaintiff.  Saltus  v.  Genin,  3  Bosw.  (N.  Y.) 
250. 

49.  See,  generally,  Evidence. 

Burden  of  proof  see  supra,  page  205  note 
65;  page  206  note  70;  page  208  note  81. 
See  also  supra,  II,  D,  8. 

Presumptions  see  supra,  page  209  note  91; 
page  211  note  3. 

Weight  and  sufiSciency  of  evidence  see  su- 
pra, page  204  note  62;  page  206  note  70; 
page  207  notes  76,  78,  80;  page  208  note  81; 
page  211  note  11;  page  213  notes  17,  18. 

50.  Emmons  v.  Alvord,  177  Mass.  466,  59 
N.  E.  126  (holding  that  where  a  principal 
brings  action  against  his  broker  for  procur- 
ing a  conveyance  by  understating  an  offer 
of  exchange,  and  it  is  sho-svn  that  the  fraud 
was  perpetrated  by  having  the  purchaser  con- 
vey the  property  exchanged  to  a  third  person, 
who  conveyed  only  a  portion  thereof  to 
plaintiff,  the  purchaser  may  testify  that  he 
intended  all  the  property  to  go  to  plaintiff, 
and  that  he  had  no  idea  that  the  person  to 
whom  he  conveyed  it  was  a  lona  fide  pur- 
chaser; and  the  purchaser's  lawyer  may  tes- 
tify that  he  did  not  know  that  a  portion  of 
the  property  was  not  going  to  plaintiff  till 
after  the  property  was  conveyed;  and  that 
where  the  action  is  brought  against  the 
broker  and  his  accomplices,  one  of  whom  was 
the  broker  of  his  purchaser,  evidence  is  ad- 
missible to  show  that  one  of  the  conspirators 
paid  money  to  the  purchaser's  broker  as  a 
part  of  the  scheme,  without  the  knowledge 
of  the  purchaser)  ;  Hopkins  v.  Clark,  158  N. 


Y.  299,  53  N.  E.  27  [affirming  7  N.  Y.  App. 
Div.  207,  40  N.  Y.  Suppl.  130]  (holding  that 
where  a  broker  claiming  general  discretionary 
power  to  make  purchases  for  a  ciistomer 
gives  evidence  of  a  proper  exercise  of  that 
discretion  in  a  purchase  of  corporate  bonds, 
the  customer  may  show  that  the  bonds  are 
behind  a  large  amount  of  corporate  indebted- 
ness) ;  Finney  v.  Gallaudet,  15  Daly  (N.  Y.) 
66,  2  N.  Y.  Suppl.  707  (holding  that  in  an 
action  against  stock-brokers,  where  defend- 
ants concede  that  a  profit  resulted  from 
operations  for  plaintiff  down  to  a  given  date, 
but  set  up  that  after  that  time  other  ven- 
tures were  made  on  plaintiff's  account  which 
left  him  in  debt  to  them,  and  it  is  admitted 
that  they  did  not  follow  the  usual  custom  of 
sending  notices  during  the  later  transac- 
tions, evidence  of  the  method  of  business  be- 
tween them  and  plaintiff  during  the  time  of 
the  iindisputed  dealings,  and  the  ordinary 
custom  of  trade  as  to  sending  notices,  is  ad- 
missible as  bearing  on  the  question  whether 
the  later  transactions  we're  for  plaintiff ) . 

Declarations. —  In  an  action  by  a  customer 
for  a  balance  claimed  to  be  due  from  his 
broker,  evidence  of  a  conversation  between 
the  broker  and  his  confidential  clerk,  held 
during  plaintiff's  absence,  is  inadmissible  in 
the  broker's  behalf,  but  evidence  of  a  conver- 
sation between  plaintiff  and  the  clerk  is  ad- 
missible in  plaintiff's  favor.  Finney  v.  Gal- 
laudet, 15  Daly  (K  Y.)  66,  2  N.  Y.  Suppl. 
707  [affirmed  in  119  N.  Y.  661,  23  N.  E. 
1113]. 

51.  Jackson  v.  Allan,  11  Manitoba  36. 

&2.  Pim  V.  Wait,  32  Fed.  741. 

53.  Parol  evidence  of  custom  or  usage  see 
supra,  II,  C,  5,  e. 

54.  See,  generally,  supra,  II,  C,  2. 
Employment  of  broker  as  question  for  jury 

see  infra,  II,  E,  2,  e,   (ill). 

Identity  of  principal  see  supra,  II,  0, 
2,  e. 

Right  to  compensation:  As  dependent  upon 
authority  to  employ  broker  or  subagent  see 
supra,  II,  C,  2,  d.  As  dependent  on  good 
faith  of  broker  in  obtaining  employment  see 
infra,  II,  E,  I,  d,    (I). 

55.  Colorado. —  Castner  v.  Richardson,  18 
Colo.  496,  33  Pac.  163. 

Illinois. —  Day  v.  Hale,  50  111.  App.  115. 

Iowa. — ■  See  Cable  v.  Buchanan,  109  Iowa 
661.  80  N.  W.  1066. 

Kansas. — Thomas  v.  Merrifield,  7  Kan.  App. 
669,  53  Pac.  891. 

Michigan. —  Downing  v.  Buck,  (1904)  98 
N.  W.  388. 

[II.  E,  1.  a.  (i)] 
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(ii)  Express  and  Implied  Contracts.     The  contract  of  employment  entered 
into  by  a  principal  and  a  broker  may  be  either  express  °*  or  implied  from  the  circura- 


Minnesofa. — -Crosby  v.  St.  Paul  Lake  Ice 
Co.,  74  Minn.  82,  76  N.  W.  958. 

New  I'orfc.— Whiteley  v.  Terry,  83  N.  Y. 
App.  Div.  197,  82  N.  Y.  Suppl.  89  [affirming 
39  Misc.  93,  78  N.  Y.  Suppl.  911] ;  McVickar 
V.  Roche,  74  N.  Y.  App.  Div.  397,  77  N.  Y. 
Suppl.  501;  Fowler  v.  Hosehke,  53  N.  Y.  App. 
Div.  327,  65  N.  Y.  Suppl.  638;  Whitehouse 
V.  Drisler,  37  N.  Y.  App.  Div.  525,  56  N.  Y. 
Suppl.  95;  Von  Hermann!  v.  Wagner,  81 
Hun  431,  30  N.  Y.  Suppl.  991;  Fish  v.  Col- 
vin,  2  Silv.  Supreme  450,  6  N.  Y.  Suppl.  64  j 
Martin  v.  Bliss,  2  Silv.  Supreme  155,  5  N.  Y. 
Suppl.  686;  LoefBer  v.  Friedman,  26  Misc. 
750,  57  N.  Y.  Suppl.  281. 

Oklahoma. —  Johnson  v.  Whalen,  13  Okla. 
320,  74  Pac.  503. 

Pennsylvania. —  Addison  v.  Wanamaker, 
185  Pa.  St.  536,  39  Atl.  1111;  Reed  v.  Tom- 
linson,  14  Leg.  Int.  116. 

Texas. —  Pipkin  v.  Home,  (Civ.  App.  1902) 
68  S.  W.  1000;  Ehrenworth  v.  Putnam,  (Civ. 
App.   1900)    55   S.  W.   190. 

Wisconsin. —  McKenzie  v.  Lego,  98  Wis. 
364,  74  N.  W.  249. 

United  States. —  Block  v.  Walker,  72  Fed. 
050,  19  C.  C.  A.  61. 

England. —  Tribe  v.  Taylor,  1  C.  P.  D.  505. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  38. 

For  evidence  suflBcient  to  show  an  employ- 
ment see  the  following  cases: 

Illinois. —  Greene  v.  Hollingshead,  40  III. 
App.  195. 

Missouri. —  Green  v.  Cole,  103  Mo.  70,  15 
S.  W.  317;  Hogan  v.  Slade,  98  Mo.  App.  44, 
71  S.  W.  1104. 

New  York. —  Lloyd  v.  Matthews,  51  N.  Y. 
124;  Reddin  v.  Dam,  51  N.  Y.  App.  Div.  636, 
64  N.  Y.  Suppl.  611. 

Pennsylvania. —  Keyser  v.  Reilly,  191  Pa. 
St.  271,  43  Atl.  317. 

United  States. —  Plymer  v.  Hartford,  etc., 
Transp.  Co.,  103  Fed.  674. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  118. 

A  broker  employed  to  sell  one  thing  is  not 
entitled  to  a  commission  for  selling  another. 
Wulff  V.  Lindsay,  (Ariz.  1903)  71  Pac.  963; 
Samuels  v.  Luckenbach,  205  Pa.  St.  428,  54 
Atl.  109;  Burnett  v.  Edling,  19  Tex.  Civ. 
App.  711,  48  S.  W.  775.  See,  however,  Miller 
v.  Stevens,  23  Ind.  App.  265,  55  N.  E.  262. 

Usage. —  The  fact  that  it  is  the  custom  of 
the  seller  to  pay  commissions  to  the  real- 
estate!  agent  who  sells  his  property  does  not 
impose  a  liability  for  commissions  on  the 
seller  when  the  circumstances  indicate  that 
the  agent  was  working  in  the  interests  of  the 
purchaser.  Downing  v.  Buck,  (Mich.  1904) 
98  N.  W.  388. 

The  principal  is  estopped,  in  an  action  for 
compensation  for  finding  a  purchaser  to  whom 
he  refused  to  convey,  to  deny  plaintiff's  em- 
ployment, where  before'  suit  brought  he 
based  his  refusal  to  convey  solely  on  anotheT 
ground.  Sandefur  v.  Hines,  69  Kan.  l68,  76 
Pac.  444. 

[II,  E,  1.  a.  (ll)] 


A  promise  to  pay  for  past  services  volun- 
tarily rendered  by  a  broker  is  not  binding 
unless  based  upon  a  present  consideration. 
Myers  v.  Dean,  132  N.  Y.  65,  30  N.  E.  259 
[reversing  16  Daly  251,  10  N.  Y.  Suppl.  532]. 

56.  Stephens  v.  Scott,  43  Kan.  285,  23  Pac. 
555;  Holden  v.  Starks,  159  Mass.  503,  34 
N.  E.  1069,  38  Am.  St.  Rep.  451;  Brooks  v. 
Leathers,  112  Mich.  463,  70  N.  W.  1099; 
Nolan  V.  Swift,  111  Mich.  56,  69  N.  W.  96; 
Hart  V.  Maloney,  80  N.  Y.  App.  Div.  265,  80 
N.  Y.  Suppl.  293.  However,  a  letter  by  a 
real-estate  agent  to  the  owner  inquiring  the 
price  of  a  farm,  and  an  answer  that  the 
owner  would  take  a  certain  sum  net,  does 
not  authorize  the  agent  to  find  a  purchaser  or 
make  a  sale  on  such  terms.  Johnson  v. 
Whalen,  13  Okla.  320,  74  Pac.  503. 

Offer  and  acceptance. —  Evidence  that  plain- 
tiff continued  from  time  to  time  to  make 
efforts  to  sell  defendant's  land  after  defend- 
ant offered  him  a  commission  for  making 
the  sale  is  suflSeient  to  sustain  a  finding  that 
he  accepted  the  offer.  Veale  v.  Green,  105 
Mo.  App.  182,  79  S.  W.  731.  Where  a  broker 
who  receives  a  proposition  to  sell  defendant's 
land  does  not  accept  it  until  after  the  ex- 
piration of  the  time  designated  in  the  offer 
for  its  acceptance,  however,  he  is  not  entitled 
to  a  commission  on  making  the  sale.  Short 
V.  Willing,  1  Wkly.  Notes  Cas.   (Pa.)   460. 

Form  of  contract. —  Where  an  owner  of 
lands  writes  a  letter  to  another  requesting 
him  to  make  a  sale  at  a  specified  price,  and 
the  latter,  without  formally  accepting  the 
offer,  effects  a  sale  upon  terms  which  are  ac- 
cepted by  the  vendor,  the  agent  thereby  be- 
comes entitled  to  the  commission.  It  is  not 
necessary  that  such  a  letter  should  contain 
apt  words  of  contract;  any  language  from 
which  the  terms  may  reasonably  be  implied 
is  suflieient.  Fisk  v.  Henarie,  13  Oreg.  156, 
9  Pac.  322. 

Consideration. —  The  contract  of  employ- 
ment must  be  based  on  a  sufficient  consider- 
ation. Murray  v.  Beard,  102  N.  Y.  505,  7 
N.  E.  553;  Wolff  V.  Denbosky,  36  Misc.  (N.  Y.) 
643,  74  N.  Y.  Suppl.  465.  Although  an  agree- 
ment signed  by  a  real-estate  owner  to  pay  an 
agent  a  certain  commission  in  the  event  that 
he  himself  should  make  a  sale  is  a  unilateral 
contract  and  invalid  on  its  face,  yet  where 
the  agent  thereunder  advertises  the  prop- 
erty and  lists  it,  although  he  does  nothing 
more,  it  is  a  sufficient  partial  performance  to 
render  the  contract  enforceable.  Lapham  v. 
Flint,  86  Minn.  376,  90  N.  W.  780.  So  a 
contract  to  pay  a  broker  a  commission  on 
any  acceptable  sale  procured  by  him  will  sup- 
port a  recovery  for  effecting  a  sale,  although 
it  does  not  bind  the  broker  to  make  any  ef- 
fort to  sell.  Brooks  v.  Leathers,  112  Mich. 
463,  70  N.  W.  1099.  The  loiver  price  for 
which  defendants  secured  real  estate  is  suf- 
ficient consideration  to  support  an  agreement 
to  pay  plaintiffs  a  certain  sum  as  commission, 
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stances."  The  fact  that  an  owner  of  property  consents  to  the  rendition  of  serv- 
ices by  a  broker  which  result  in  a  sale  of  the  property  does  not  create  an  imphed 
contract  of  employment  and  so  entitle  the  broker  to  a  commission,  where  the  serv- 
ices were  unsolicited.'^  Much  less  is  the  owner  bound  to  pay  a  commission  where 
he  had  no  knowledge  that  the  broker  was  acting  as  such  before  the  sale  was  con- 
summated,''  or  where  he  had  previously  refused  to  employ  the  broker.^"  Nor  is 
a  broker  entitled  to  a  commission  for  performing  a  service  which  it  is  the  local 
custom  to  render  gratuitously.*' 

(hi)  Neoeshity  and  Sufficiency  of  Wmitino.^^  At  common  law  a  con- 
tract employing  a  broker  for  the  purchase  or  sale  of  lands  need  not  be  in  writing, 
and  he  may  accordingly  recover  compensation  for  services  rendered  under  an 
oral  contract ;  ^   but  this  rule  has  been  changed  by  statute  in  some  states."    If 


in  order  to  obtain  the  property  at  the  price 
for  which  the  owner  was  willing  to  sell  it, 
provided  he  was  relieved  of  the  commission, 
the  owneT  not  being  willing  to  sell  unless  he 
was  so  relieved.  Deitch  v.  Feder,  86  N.  Y. 
S-uppl.  802. 

Description  of  property. — ^In  a  contract  with 
a  real-estate  broker  for  the  sale  of  certain 
property  the  description  "  My  property,  48 
Eldridge  court,"  is  sufficiently  definite  to  en- 
able the  broker  to  recover  commissions,  the 
contract  being  dated  at  Chicago,  where  there 
is  a  No.  48  Eldridge  court,  of  which  the 
principal  is  part  owner.  Weaver  v.  Snow, 
60  111.  App.  624.  Moreover  the  contract  need 
not  describe  the  land  specifically,  if  the 
terms  of  the  employment  can  be  made  definite 
without  it.  Maze  v.  Gordon^  96  Cal.  61,  30 
Pac.  962.  A  real-estate  broker's  right  to  a 
commission  upon  a  sale  is  not  defeated  by 
a,  mutual  mistake  whereby  the  property  is 
misdescribed  in  the  contract  of  employment. 
Tyler  v.  Justice,  120  Ga.  879,  48  S.  E.  328. 

57.  Steidl  v.  MeClymonds,  90  Minn.  205, 
95  N.  W.  906  (holding  that  if  a  broker  is  en- 
couraged by  a  property-owner  to  aid  in  a 
sale,  and  led  to  believe  that  he  will  receive 
compensation,  the  owner  cannot  accept  the 
benefit  of  his  services  and  deny  him  compen- 
sation) ;  Kinder  v.  Pope,  106  Mo.  App.  536, 
80  S.  W.  315.  However,  the  fact  that  the 
owneT  of  land  at  the  request  of  a  broker 
gave  him  a  list  of  his  lands  with  their  net 
price  per  acre  does  not  make  the  broker  his 
agent  so  as  to  entitle  him  to  sommission  on  a 
sale  of  the  land  afterward  made  by  the  owner 
to  one  with  whom  he  had  begun  to  negotiate 
a  sale  before  he  listed  the  land  with  the 
broker.  White  v.  Templeton,  79  Tex.  454, 
15  S.  W.  483. 

For  circumstances  insufficient  to  create  im- 
plied contract  see  the  following  cases: 

Alabama. —  Moses  v.  Beverly,  137  Ala.  473, 
34  So.  825. 

Connecticut.  —  Weinhouse  v.  Cronin,  68 
Conn.  250,  36  Atl.  45. 

Iowa. —  Lindt  v.  Schlitz  Brewing  Co.,  113 
Iowa  200,  84  N.  W.   1059. 

Massachusetts. —  Barton  v.  Powers,  182 
Mass.  467,  65  N.  E.  826. 

Minnesota. —  Dartt  v.  Sonnesyn,  86  Minn. 
55,  90  N.  W.  115. 

Pennsylvania. — Samuels  v.  Luckenbach,  205 


Pa.  St.  428,  54  Atl.  1091  (holding  that  the 
fact  that  a  broker  had  previously  made  a 
sale  of  property,  and  had  been  paid  a  com- 
mission therefor,  is  insufficient  to  entitle  him 
to  commissions  on  a  subsequent  sale  made  by 
him  for  the  same  vendor  without  request  or 
employment)  ;  Jacquett's  Appeal,  3  Walk.  13. 

58.  Viley  v.  Pettit,  96  Ky.  576,  29  S.  W. 
438,  16  Ky.  L.  Rep.  650.  See,  however.  Kin- 
der V.  Pope,  106  Mo.  App.  536,  80  S.  W.  315. 

A  broker  who  procures  a  purchaser  or 
lender  without  request  cannot  recover  com- 
pensation from  the  vendor  or  borrower.  Wal- 
ton V.  Clark,  54  Minn.  341,  56  N.  W.  40;  Mc- 
Laughlin V.  Ranger,  32  Misc.  (N.  Y.)  732, 
66  N.  Y.  Suppl.  450  [affirming  64  N.  Y. 
Suppl.  1110];  Campbell  Printing  Press,  etc., 
Co.  V.  Yorkston,  11  Misc.  (N.  Y.)  340,  32 
N.  Y.  Suppl.  263. 

59.  Merrill  v.  Latham,  8  Colo.  App.  263,  45 
Pac.  524;  Tinkham  v.  Knox,  18  N.  Y.  Suppl. 
433.  See  also  Atwater  v.  Lockwood,  39 
Conn.  45,  where  the  owner  supposed  the 
broker  was  acting  for  the  purchaser. 

60.  Goodspeed  v.  Robinson,  1  Hilt.  (N.  Y.) 
423;  Pierce  v.  Thomas,  4  E.  D.  Smith  (N.  Y.) 
354;  Dunn  v.  Price,  87  Tex.  318,  28  S.  W. 
681;  Meston  v.  Davies,  (Tex.  Civ.  App.  1896) 
36  S.  W.  805. 

61.  Conrey  v.  Hoover,  10  La.  Ann.  437. 
63.  See,  generally,  supra,  II,  C,  2,  b. 
Parol  promise  to  pay  commission  due  from 

another  or  to  pay  commission  by  conveying 
land  see  Frauds,  Statute  of. 

63.  Alabama. —  Ivy  Coal,  etc.,  Co.  v.  Long, 
139  Ala.  535,  36  So.  722. 

Illinois. —  Monroe  v.  Snow,  131  111.  126,  23 
N.  E.  401;  Ward  v.  Lawrence,  79  111.  295; 
Fox  V.  Starr,  106  111.  App.  273. 

Indiana. —  Fischer  v.  Bell,  91  Ind.  243. 

Louisiana. —  Houston  v.  Boagni,  McGloin 
164. 

Michigan. —  Hamilton  v.  Frothingham,  59 
Mich.  253,  26  N.  W.  486. 

Missouri. —  Gwinniip  v.  Sibert,  106  Mo. 
App.  709,  80  S.  W.  589. 

Texas.— 'Wilson  v.  Clark,  (Civ.  App.  1904) 
79  S.  W.  649. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  44. 

64.  California. — McGeary  v.  Satchwell,  129 
Cal.  389,  62  Pac.  58;  Shanklin  v.  Hall,  100 
Cal.  26,  34  Pac.  636;  Perkins  v.  Cooper, 
(1890)   24  Pac.  377;  Myres  v.  Surryhne,  67 
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a  statute  requires  a  written  authorization,  a  broker  who  acts  under  a  parol  con- 
tract of  employment  cannot  recover  what  his  services  are  reasonably  worth  as 
upon  a  promise  implied  by  law."^ 

(iv)  Ratification.^^  One  for  whom  a  broker  assumes  to  act  without  authority 
may,  by  accepting  the  benefits  of  the  broker's  services,  ratify  tlie  act  and  so 
become  liable  for  compensation,  provided  that  he  does  so  witli  knowledge 
that  the  broker  assumed  to  act  for  Mm  as  such.^'  So  one  for  whom  a  broker  has 
been  employed  by  a  third  person  without  authority  may  ratify  the  unauthorized 


Cal:  657,  8  Pae.  523;  Scliuller  v.  Farquarson, 
(1885)    6   Pac.    86. 

Indiana. —  Beahler  v.  Clark,  32  Ind.  App. 
222,  68  N.  E.  613. 

'Nebraska. —  Blair  v.  Austin,  (1904)  98 
N.  W.  1040. 

New  Jersey. —  Leimbaeh  v.  Eegner,  70  N. 
J.  L.  608,  57  Atl.  138;  Kent  v.  Phenix  Art 
Metal  Co.,  69  N.  J.  L.  532,  55  Atl.  256. 

New  York. —  Whiteley  v.  Terry,  83  N.  Y. 
App.  Div.  197,  82  N.  Y.  Suppl.  89  [affirming 
39  Misc.  93,  78  N.  Y.  Suppl.  911];  Cohen  v. 
Boceuzzi,  42  Misc.  544,  86  N.  Y.  Suppl.  187; 
Borgio  V.  Gange,  87  N.  Y.  Suppl.  538;  Davis 
r.  Kidansky,  86  N.  Y.  Suppl.  6;  Charles  v. 
Arthur,  84  N.  Y.  Suppl.  284;  Peck  v.  Antes, 
84  N.  Y.  Suppl.  252;  ii.dler  v.  Schaumberger, 
84  N.  Y.  Suppl.  235.  Sde,  however.  New  York 
cases  cited  infra,  this  note. 

Canada. — See  Mainwaring  r.  Crane,  22  Que- 
bec Super.  Ct.  67. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  44. 

Constitutionality  of  statute. —  A  statute 
making  a  broker  guilty  of  a  misdemeanor  •  if 
he  offers  real  property  for  sale  without  the 
written  authority  of  the  owner  has  been 
held  to  be  unconstitutional  as  being  an  ar- 
bitrary interference  with  private  business  and 
as  imposing  unusual  and  unnecessary  re- 
strictions thereon.  Grossman  v.  Caminez,  79 
N.  Y.  App.  Div.  15,  79  N.  Y.  Suppl.  900  [ap- 
proved in  Cody  v.  Dempsey,  86  N.  Y.  App. 
Div.  335,  83  N.  Y.  Suppl.  899].  Contra,  see 
New  York  cases  cited  supra,  this  note. 

The  statute  applies  to  one  who  has  been 
employed  to  sell  property,  although  he  is  not 
engaged  in  the  real-estate  business.  Dolan  v. 
O'Toole,  129  Cal.  488,  62  Pac.  92;  Stout  v. 
Humphrey,  69  N.  J.  L.  436,  55  Atl.  281. 

If  the  sale  is  consummated  by  the  parties 
the  statute  does  not  prevent  the  broker  from 
recovering  a  commission,  although  he  was 
orally  employed.  Cody  v.  Dempsey,  86  N.  Y. 
App.'  Div.  335,  83  N.  Y.  Suppl.  899.  Contra, 
see  New  York  cases  cited  supra,  this  note. 

Modification  of  contract: — A  contract 
created  by  letters  may  be  changed  by  parol 
agreement  as  to  those  provisions  not  required 
to  be  in  writing.  Bradley  v.  Bower,  (Nebr. 
1904)    99  N.  W.  490. 

Sufficiency  of  writing. —  A  contract  for  the 
sale  of  land  between  the  owner  and  a  broker 
must  be  signed  by  the  owner  and  broker,  and 
contain  a  description  of  the  land,  and  set 
forth  the  amount  of  the  compensation.  Dan- 
ielson  i'.  Goebel,  (Nebr.  1904)  98  N.  W.  819. 
See  also  Mendenhall  v.  Rose,  (Cal.  1893)  33 
Pac.  884.    A  pencil  memorandum  written  out 
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and  signed  by  the  owner's  son,  by  direction 
of  his  father,  "Property  76  Mangin  Street; 
$9,000,00,  no  less,"  is  not  a  compliance  with 
the  statute.  Cohen  v.  Boceuzzi,  42  Misc. 
(N.  Y.)  544,  86  N.  Y.  Suppl.  187.  Where  an 
owner  by  letter  authorized  an  agent  to  sell 
certain  land,  and  offered  a  specified  commis- 
sion, and  the  agent  by  letter  notified  the 
owner  that  he  was  attempting  to  sell  the 
land,  and  named  a  prospective  purchaser  to 
whom  the  land  was  finally  sold,  it  is  a  suf- 
ficient contract  in  writing.  Bradley  v.  Bower, 
(Nebr.  1904)  99  N.  W.  490.  See  also  Long- 
streth  V.  Korb,  64  N.  J.  L.  112,  44  Atl.  934. 
A  paper  signed  by  the  attorney  in  fact  of  the 
owner  of  property  which  recited,  "  They  will 
take  86  st  subject  to  1st  and  2nd  mortgages. 
We  to  take  26th  ward  lots  subject  to  taxes 
.  .  .  not  to  exceed  $6,500,"  and  which  was 
delivered  to  a  real-estate  broker  with  the  in- 
tention of  authorizing  him  to  negotiate  the 
transfer,  sufficiently  authorized  the  broker 
in  writing  to  negotiate  the  transfer,  within 
the  statute.  Cody  v.  Dempsey,  86  N.  Y.  App. 
Div.  335,  83  N.  Y.  Suppl.  899. 

Waiver  of  writing. — ^Under  N.  Y.  Pen.  Code, 
§  640d,  making  it  a  misdemeanor  to  attempt 
to  earn  commissions  for  the  sale  of  real  es- 
tate without  written  authority,  plaintiff,  who 
had  no  written  authority,  cannot  raise  the 
question  of  waiver  of  the  written  authority, 
in  an  action  to  recover  commissions  there- 
for. Kronenberger  v.  Quinn,  86  N.  Y.  Suppl. 
139. 

Promise  to  pay  for  past  services. —  In  the 
absence  of  a  written  contract  for  the  sale 
of  real  estate  there  is  an  absence  of  right  to 
compensation  for  services,  and  a  subsequent 
express  promise  to  pay  is  void  as  being  with- 
out consideration.  Kent  v.  Phenix  Art  Metal 
Co.,  69  N.  J.  L.  532,  55  Atl.  256  [distinguislv- 
ing  Griffith  v.  Daly,  56  N.  J.  L.  466,  29  Atl. 
169] ;  Stout  V.  Humphrey,  69  N.  J.  L.  436,  55 
Atl.  281. 

65.  Jamison  v.  Hyde,  141  Cal.  109,  74  Pac. 
695 ;  McCarthey  v.  Loupe,  62  Cal.  299 ;  Pacific 
Land,  etc.,  Co.  v.  Blochman,  11  Pac.  Coast 
L.  J.  24;  Goldstein  v.  Scott,  76  N.  Y.  App. 
Div.  78,  78  N.  Y.  Suppl.  736.  See  also  Covey 
V.  Henry,   (Nebr.  1904)  98  N.  W.  434. 

66.  See,  generally,  supra,  II,  C,  5,  f. 

67.  Merrill  v.  Lathan,  8  Colo.  App.  263, 
45  Pac.  524;  Downing  v.  Buck,  (Mich.  1904) 
98  N.  W.  388;  Dayton  v.  American  Steel 
Barge  Co.,  36  Misc.  (N.  Y.)  223,  73  N.  Y. 
Suppl.  316  (holding  that  one  who  continues 
to  permit  a  person  to  act  as  his  agent  until 
the  completion  of  a  sale,  after  notifying  him 
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eraploj'inent  by  accepting  tlie  benefits  of  the  broker's  services,^  if  at  the  time  he 
has  knowledge  tliat  the  broker  assumed  to  act  for  him.*^'  A  departure  of  a  real- 
estate  agent  from  the  terms  of  his  authority  becomes  on  ratification  by  the  prin- 
cipal a  part  of  the  original  contract  of  employment,  and  the  compensation  fixed 
therein  controls.™ 

(v)  Modification  of  Contbact!''^  The  terms  of  the  contract  of  employ- 
ment may  be  modified  by  the  parties  by  agreement,  express  or  implied,  the  same 
as  any  other  contract,  in  which  case  the  broker's  right  to  compensation  depends 
upon  the  new  terms.'^ 

(vi)  Abandonment  of  Contract?^  If  a  broker  employed  to  negotiate  a 
transaction  abandons  the  employment  he  is  not  entitled  to  a  commission,  although 
the  transaction  is  afterward  consummatedJ* 

(vii)  Revocation  of  A  uthouity?^  A  broker  employed  to  buy,  sell,  exchange, 
or  lease  property,  or  to  procure  a  loan,  is  not  ordinarily  entitled  to  compensation 


that  his  services  are  terminated,  is  liable  to 
him  for  commissions  if  he  has  been  the  means 
of  procuring  the  sale)  ;  Edward  H.  Everett 
Co.  f.  Cumberland  GJass  Mfg.  Co.,  112  Wis. 
544,  88  N.  W.  597.  See,  however,  George  B. 
Loving  Co.  V.  Hesperian  Cattle  Co.,  176  Mo. 
330,  75  S.  W.  1095. 

Acceptance  of  benefits. —  Ames  v.  Lamont, 
107  Wis.  531,  83  N.  W.  780. 

The  intention  to  ratify  must  be  plain. 
Fowler  v.  Hosehke,  53  N.  Y.  App.  Div.  327, 
65  N.  Y.  Suppl.  638. 

Evidence  of  ratification. —  In  an  action  by 
a  broker  to  recover  commissions  for  making 
a  sale,  defendant's  acquiescence  in  plaintiff's 
statement  that  plaintiff  had  secured  a  loan 
for  the  prospective  purchasers  does  not  justify 
the  conclusion  that  defendant  ratiiied  the 
agency  claimed  by  plaintiff,  as  no  claim  of 
agency  was  suggested  by  plaintiff's  state- 
ment. Howe  V.  Miller,  65  S.  W.  353,  66  S.  W. 
184,  23  Ky.  L.  Eep.   1610. 

68.  McKinnon  v.  Hope,  118  Ga.  462,  45 
S.  E.  413;  Hurt  v.  Jones,  105  Mo.  App.  106, 
79  S.  W.  486;  Charles  v.  Cook,  88  N.  Y.  App. 
Div.  81,  84  N".  Y.  Suppl.  867 ;  Lyle  v.  Bennett, 
34  Misc.  (N.  Y.)  476,  70  N.  Y.  Suppl.  283; 
Markham  v.  Washburn,  18  N.  Y.  Suppl.  355; 
Graves  v.  Bains,  78  Tex.  92,  14  S.  W.  256, 
holding  that,  although  the  coowner  of  land 
was  ignorant  of  the  employment  of  a  broker 
to  sell  it  by  the  other  owner,  he  is  liable  for 
his  share  of  commissions  if  he  ratified  the 
employment  by  assenting  to  the  sale.  See  also 
McCormack  v.  McCaffrey,  36  Misc.  (N.  Y.) 
775,  74  N.  Y.  Suppl."  836. 

69.  Harris  v.  San  Diego  Flume  Co.,  87  Cal. 
526,  25  Pae.  758;  Twelfth  St.  Market  Co.  v. 
Jackson.  102  Pa.  St.  269  [reversing  12  Wkly. 
Notes  Cas.  190]. 

70.  Gelatt  v.  Ridge,  117  Mo.  553,  23  S.  W. 
882,  38  Am.  St.  Rep.  683. 

71.  Modification  or  cancellation  of  contract 
concluded  by  principal  with  broker's  customer 
see  infra,  II,  E,  1,  m,  (ll),  (d)  . 

72.  Cornell  v.  Hanna,  (Kan.  App.  1898) 
53  Pac.  790;  Deford  v.  Shepard,  6  Kan.  App. 
428,  49  Pac.  795 :  May  v.  Schuvler,  43  N.  Y. 
Super.  Ct.  95 ;  Mayer  v.  Puller,  17  Misc. 
(N.  Y.)  611,  40  N.  Y.  Suppl.  674.    See,  how- 


e-ver,  Houghton  v.  Milford  Pink-Granite  Co., 
171  Mass.  354,  50  N.  E.  646;  Good  v.  Smith, 
44  Oreg.  578,  76  Pac.  354. 

Consideration. —  If  a  broker  has  produced 
a  purchaser,  able,  ready,  and  willing  to  con- 
tract on  the  terms  stipulated,  a  subsequent 
agreement  without  consideration  not  to  claim 
his  commissions  until  delivery  of  the  deed 
is  not  binding  on  him.  Moskowitz  v.  Horn- 
berger,  15  Misc.  (N.  Y.)  645,  38  N".  Y.  Suppl. 
114;  McComb  v.  Von  Ellert,  7  Misc.  (N.  Y.) 
59,  27  N.  Y.  Suppl.  372.  So  where  a  real- 
estate  agent  agreed  to  reduce  his  commissions 
when  the  sale  was  made,  being  so  induced  by 
the  iona  fide  misstatement  of  the  agent  of 
the  vendee  that  unless  there  was  a  reduction  in 
the  commissions  the  sale  would  fall  through, 
but  the  reduction  was  not  the  procuring 
cause  of  the  sale,  the  executory  promise  of 
the  agent  was  without  consideration,  and 
could  not  be  enforced  in  an  action  for  his 
commissions,  either  by  the  vendor  or  vendee. 
Dayton  v.  American  Steel  Barge  Co.,  36 
Misc.  (N.  Y.)   223,  73  N.  Y.  Suppl.  316. 

Mistake. —  An  agreement  by  land  brokers 
that  a  certain  lot  may  be  withdrawn  from 
the  market,  if  made  after  they  have  effected 
a  sale  of  it,  and  under  the  mistaken  belief 
that  the  lot  was  a  different  one,  will  not  bar 
them  from  commissions.  Sayre  v.  Wilson,  86 
Ala.   1.51,  5  So.  157. 

Modification  by  parol  see  supra,  note  64. 

73.  Duration  and  termination  of  agency  in 
general  see  supra,  II,  C,  3. 

74.  Everett  v.  Farrell,  11  Ind.  App.  185,  38 
N.  E.  872.  See  also  infra,  II,  E,  1.  m,  (vil), 
(vin),  (a).  Where,  however,  a  broker  ob- 
tains a  purchaser,  who  tells  him  that  he 
thinks  the  broker  could  get  the  property  for 
him  cheaper  and  that  he  wants  him  to  go  and 
see  the  seller  again,  the  mere  refusal  of  the 
broker  to  do  so  does  not  constitute  an  aban- 
donment of  the  employment.  McCormack  v. 
Henderson,  100  Mo.  App.  647,  75  S.  W. 
171. 

75.  See,  generally,  supra,  II,  C,  3. 
Damages  for  revocation   of  authority   see 

siivra,  II,  C,  4. 

Revocation  by  expiration  of  time  limited 
for  effecting  sale  see  infra,  11,  E,  1,  m,  (iii). 

[II.  E.  1,  a,  (VII)] 
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for  finding  or  trying  to  find  a  customer  after  the  principal  has  withdrawn  his 
ofEer,  since  the  principal  has  a  right  to  revoke  the  agency  at  any  time  before  the 
broker  finds  a  customer  able,  ready,  and  willing  to  consummate  the  transaction  on 
the  principal's  terms,''^  unless  the  authorization  is  given  for  a  valuable  considera- 
tion or  coupled  with  an  interest."  Nor  is  a  broker  ordinarily  entitled  to  a  com- 
mission on  a  sale  or  lease  made  by  the  principal  after  the  agency  has  been 
revoked ;  '^  and  this  may  be  true  even  though  the  subsequent  sale  or  lease  is  made 
to  one  with  whom  the  broker  had  been  negotiating.™  To  avoid  liability  for  com- 
missions the  principal  must  notify  the  broker  of  the  revocation  before  perform- 
ance by  the  latter  of  the  contract  of  agency ;  ^  and  the  principal  in  revoking  the 
agency  must  act  in  good  faith,  and  not  for  the  purpose  of  avoiding  liability  to 


76.  California. —  Brown  v.  Pforr,  38  Cal. 
550. 

Illinois. —  Young  v.  Trainor,  158  111.  428, 
42  N.  E.  139  [affirming  57  111.  App.  632]. 

Indiana. —  Wilson  v.  Dyer,  12  Ind.  App. 
320,  39  N.  E.  163. 

Kentucky.  —  Kavanaugh  v.  Ballard,  56 
S.  W.  159,  21  Ky.  L.  Rep.  1683. 

Massachiisetts. —  Cadigan  v.  Crabtree,  186 
Mass.  7,  70  N.  E.  1033,  66  L.  R.  A.  982,  179 
Mass.  474,  61  N.  E.  37,  88  Am.  St.  Rep.  397, 
55  L.  R.  A.  77. 

Michigan. —  West  v.  Demme,  128  Mich.  11, 
87  N.  W.  95. 

Minnesota. —  Fairehild  v.  Cunningham,  84 
Minn.  521,  88  N.  W.  15. 

Missouri. —  Kesterson  v.  Cheuvront,  (App. 
1902)  70  S.  W.  1091;  Green  v.  Wright,  36 
Mo.  App.  298. 

Pennsylvania. —  Vincent  v.  Woodland  Oil 
Co.,  165  Pa.  St.  402,  30  Atl.  991. 

England. —  Toppin  v.  Healy,  11  Wkly.  Rep. 
466,  where  the  rule  was  applied  to  loan  brok- 
ers. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  45. 

After  the  broker  has  had  a  reasonable  time 
to  find  a  purchaser  the  principal  may  revoke 
his  authority  without  incurring  any  liability. 
Collier  v.  Johnson,  67  S.  W.  830,  23  Ky.  L. 
Rep.  2453. 

Eight  to  compensation  for  endeavoring  to 
negotiate  transaction  see  infra,  II,  E,   1,  f. 

77.  Brown  v.  Pforr,  38  Cal.  550.  How- 
ever, a  contract  by  which  a  broker  is  to  have 
land  laid  off  into  lots,  which  he  is  to  sell, 
the  proceeds  above  a  stated  sum  to  be  divided 
with  the  owner,  and  by  which  the  broker  is 
to  have  two  yejirs  in  which  to"  make  sales, 
does  not  create  a  power  coupled  with  an  in- 
terest, and  the  authority  is^revocable  before 
the  time  specified.  Green  v.  Cole,  103  Mo. 
70,  15  S.  W.  317. 

78.  Bailey  v.  Smith,  103  Ala.  641,  15  So. 
900,  this  being  especially  true  where  the 
principal  sells  upon  less  favorable  terms  to 
one  who  had  declined  to  purchase  from  the 
agent. 

Right  to  commission  on  transaction  effected 
by  principal  unaided  by  broker  see  infra,  II, 

E,  1,  g. 

79.  Illinois.— JJphoS  v.  Ulrich,  2  111.  App. 
399. 

loicu. —  Blodgett  V.  Sioux  City,  etc.,  R. 
Co.,  63  Iowa  606,  19  N.  W.  799. 

Kansas. —  Gillett  v.  Corum,  5  Kan.  608. 

[II,  E.  1,  a,  (Vll)] 


Kentucky.  —  Stedman  v.  Richardson,  100 
Ky.  79,  37  S.  W.  259,  18  Ky.  L.  Rep.  567. 

Maryland. —  Beale  v.  Creswell,  3  Md.  196. 

Massachusetts. —  Cadigan  v.  Crabtree,  179 
Mass.  474,  61  N.  E.  37,  88  Am.  St.  Rep.  397, 
55  L.  R.  A.  77. 

New  York. —  Sibbald  v.  Bethlehem  Iron  Co., 
83  N.  Y.  378,  38  Am.  Rep.  441  (holding  that 
where  a  broker  has  been  allowed  a  reason- 
able time  to  procure  a  purchaser  and  has 
failed  to  do  so,  and  the  principal  has  ter- 
minated the  agency  in  good  faith  and  sought 
other  assistance  by  means  of  which  a  sale  is 
consummated,  the  fact  that  the  purchase*  is 
one  whom  the  broker  introduced  and  that 
the  sale  was  in  some  degree  aided  by  his  pre- 
vious efforts  does  not  give  him  a  right  to 
commissions)  ;  Alden  v.  Earle,  56  N.  Y. 
Super.  Ct.  366,  4  N.  Y.  Suppl.  548  (where  the 
rule  was  applied  to  a  lease  broker). 

North  Carolina. —  Mallonee  v.  Young,  119 
N.  C.  549,  26  S.  E.  141. 

Texas. — ^Neal  v.  Lehman,  11  Tex.  Civ.  App. 
461,  34  S.  W.  153. 

United  States. —  Rees  v.  Pellow,  97  Fed. 
167,  38  C.  C.  A.  94. 

England. —  Lumley  v.  Nicholson,  34  Wkly. 
Rep.  716. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  45. 

Right  to  commission:  On  transaction  ne- 
gotiated through  another  broker  see  infra, 
II,  E,  1,  m.  (vii).  Where  broker's  customer 
negotiates  directly  with  principal  see  infra, 
II,  E,  1,  m,  (vm),  (A). 

80.  Lloyd  V.  Matthews,  51  N.  Y.  124,  hold- 
ing that  where  the  owner  of  property  has 
placed  it  in  the  hands  of  two  or  more  brokers 
to  sell,  notice  to  one  of  his  change  of  pur- 
pose as  to  selling  the  property  does  not  af- 
fect another  not  notified,  nor  having  any 
Icnowledge  of  the  fact;  and  that  he  is  not 
chargeable  with  notice  of  the  owner's  change 
of  purpose  because  of  his  acts  in  improving 
the  property  inconsistent  with  a  design  to 
sell,  so  as  to  revoke  his  agency.  See  also 
Gaty  V.  Sack,  19  Mo.  App.  470. 

Notice  to  subagent. —  An  owner  of  real  es- 
tate employed  a  real-estate  agent  to  find  a, 
purchaser  for  it.  The  latter,  within  the 
scope  of  his  authority,  but  without  the  own- 
er's knowledge,  employed  a  broker  for  the 
same  purpose.  The  owner  revoked  the  au- 
thority eiven  to  the  agent.  The  broker,  with- 
out notice  of  the  revocation,  found  a  pur- 
chaser.    It  was  held  that  he  could  recover 
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pay  for  services' of  which  he  takes  the  benefit.^'  If  for  example  he  terminates 
the  agency  after  the  broker  has  found  a  person  ready,  wilUng,  and  able  to  buy 
the  property  or  to  lend  on  the  terms  suggested  by  the  principal,  the  broker  is 
entitled  to  compensation.^  This  is  especially  true  where  the  principal  eventually 
sells  his  property  to  such  person.^  If  the  contract  of  agency  gives  the  broker  a 
certain  time  within  which  to  effect  a  sale  the  principal  cannot  defeat  his  right  to 
compensation  by  revoking  tiie  agency  before  the  expiration  of  the  time  specilied.^ 
If  before  a  selling  broker  has  found  a  customer  the  principal  sells  the  property 
himself  or  through  another  agent,  it  constitutes  a  revocation  of  the  broker's 
authority .^^  The  fact  that  a  client's  account  with  a  stock-broker  has  been  balanced 
for  a  few  days  does  not  of  itself  show  a  revocation  of  the  broker's  authority  to 
make  further  trades  in  accordance  with  the  previous  course  of  dealing  between 
the  parties.^^ 

b.  As  Affected  by  License  to  Do  Brokerage  Business.^'     It  is   the-  rule   in 


commissions    from    the    owner.      Lamson    v. 
Sims,  48  N.  Y.  Super.  Ct.  281. 

81.  Alabama. —  Bailey  v.  Smith,  103  Ala. 
041,  15  So.  90&  semble. 

Illinois.—  Uphoflf  v.  Ulrich,  2  111.  App.  399 
semble. 

Maryland. —  Beale  v.  Creswell,  3  Md.  196 
semble. 

Massachusetts. —  Cadigan  v.  Crabtree,  186 
Mass.  7,  70  N.  E.  1033,  66  L.  R.  A.  982 
semble. 

"New  York. —  Sibbald  v.  Bethlehem  Iron 
Co.,  83  N.  Y.  378,  38  Am.  Rep.  441  {semble)  ; 
Alden  v.  Earle,  56  N.  Y.  Super.  Ct.  366,  4 
N.  Y.  Suppl.  548   {semble). 

Texas. —  Neal  i\  Lehman,  11  Tex.  Civ.  App. 
461,  34  S.  W.  153  semble. 

See  8  Cent.  Dig.  tit.  "  Brokers,''  §  45. 

82.  Collier  v.  Weyman,  114  Ga.  944,  41 
S.  K.  50  (where  the  rule  was  applied  to  loan 
brokers)  ;  Cadigan  v.  Crabtree,  186  Mass.  7, 
70  N.  E.  1033,  66  L.  E.  A.  982  {semble)  ; 
Reishus-Remer  Land  Co.  v.  Benner,  91  Minn. 
401,  98  N.  W.  186.  See  also  in^ra,  II,  E,  1, 
m,   (II),   (B). 

83.  Schuster  v.  Martin,  45  111.  App.  481; 
Gleason  v.  McKay,  37  111.  App.  464;  Heaton 
V.  Edwards,  90  Mich.  500,  51  N.  W.  544; 
Stillman  v.  Mitchell,  2  Rob.  (N.  Y.)  523; 
Knox  V.  Parker,  2  Wash.  34,  25  Pac.  909. 

The  principal  cannot  break  in  on  negotia- 
tions between  the  broker  and  his  customer 
and  revoke  the  broker's  authority  and  then 
sell  to  the  same  customer  through  another 
agent,  even  though  several  offers  made  by 
the  customer  before  the  revocation  have  been 
rejected,  the  customer  not  having  abandoned 
his  idea  of  purchasing.  Day  v.  Porter,  161 
111.  235,  43  N.  E.  1073  {.affirming  60  111.  App. 
386]. 

Right  to  commission:  On  transaction  ne- 
gotiated through  another  broker  see  infra, 
II,  E,  1,  m,  (vii).  Where  broker's  customer 
negotiates  directly  with  principal  see  infra, 
11,  E,  1,  m,  (vin),  (A). 

84.  California. —  Blumenthal  v.  Goodall, 
89  Cal.  251,  26  Pac.  906,  holding  that  where 
the  principal  enters  into  a  contract  author- 
izing a  real-estate  broker  to  sell  his  lands 
on  commission  within  a  certain  time,  he  can- 


not revoke  the  authority  and  escape  liability 
to  the  broker  if  the  latter  secures  a  pur- 
chaser before  the  time  limited  as  the  result 
of  efforts  commenced  before  the  revocation. 
See  also  Maze  v.  Gordon,  96  Cal.  61,  30  Pac. 
962. 

Illinois. —  See  Schlange  v.  Lennox,  101  111. 
App.  88. 

Iowa. —  Attix  V.  Pelan,  5  Iowa  336. 

Missouri. —  Glover  v.  Henderson,  120  Mo. 
367,  25  S.  W.  175,  41  Am.  St.  Rep.  695,  hold- 
ing that  a  contract  with  a  real-estate  agent 
to  sell  lots,  stipulating  for  additional  pay  to 
the  agent  should  he  sell  them  all  in  one  year, 
gives  him  one  year  to  sell  them ;  and  although 
not  engaging  his  whole  time,  it  cannot  be 
revoked  by  the  principal  so  long  as  the  agent 
is  diligent  in  his  business. 

Pennsylvania. —  Stamets  v.  Deniston,  193 
Pa.  St.  548,  44  Atl.  575,  holding  that  an 
owner,  having  made  a  contract  authorizing 
plaintiffs  to  sell  certain  lots,  whereby  she 
agreed,  on  their  selling  enough  of  the  lots  to 
realize  to  her  a  certain  sum,  to  convey  to  them 
the  remainder  thereof,  they  to  have  a  year  in 
which  to  perform  their  part  of  the  agree- 
ment, cannot  revoke  it  within  the  year,  so 
as  to  deprive  plaintiffs,  on  obtaining  cus- 
tomers for  certain  lots  for  that  sum,  of  the 
right  to  a  conveyance  of  the  others,  although 
she  rescinds  the  power  of  sale  so  that  the 
customers  cannot  compel  a  conveyance  to 
them  of  their  lots. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  11. 

Contract  for  certain  time. —  A  .statement  by 
a  real-estate  owner  to  a  broker  that  if  the 
latter  could  secure  a  purchaser  for  the  land 
by  a  certain  date  on  terms  specified  the  land 
might  go  gives  the  broker  nothing  more  than 
an  ordinary  revocable  authority  binding  the 
owner  to  pay  a  commission  only  in  case  a 
purchaser  is  found  before  revocation,  and  is 
not  an  agreement  that  the  agency  shall  con- 
tinue until  the  date  specified.  Milligan  v. 
Owen,  123  Iowa  285,  98  N.  W.  792. 

85.  Johnson  v.  Wright,  124  Iowa  61,  99 
N.  W.  103.  See  also  Schlange  v.  Lennox,  101 
111.  App.  88. 

86.  Robinson  v.  Norris,  51  How.  Pr.  (N.  Y.) 
442. 

87.  See,  generally,  supra,  II,  B,  1,  a. 

[II,  E.  I.  bl 
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most  jurisdictions  that  a  broker  who  fails  to  procure  a  license  to  carry  on  his 
business  as  required  by  law  cannot  recover  a  commission  for  acting  as  broker.^ 
In  some  states,  however,  a  contrary  view  is  takeu,^'  many  of  the  cases  proceed- 
ing upon  the  ground  that  the  license  laws  are  enacted  purely  as  revenue  measures 
and  have  no  effect  on  the  rights  of  the  parties  inter  se?^ 

e.  As  Affected  by  Employment  of  Subagent.'^  A  broker  employed  to  sell 
property  at  a  certain  commission  may  employ  a  subagent  to  sell  it  at  a  smaller 
commission  and  recover  from  his  principal  the  commission  stipulated.'^ 


Presumption  as  to  license  see  in^ra,  II,  E, 
2,  d,  (I). 

Validity  of  contract  by  unlicensed  broker 
see  also  Conteacts,  9  Cyc.  478. 

Who  are  brokers  within  license  law  see 
swpra,  II,  B,  1,  b. 

88.  ifHnois.— Whitfield  v.  Huling,  50  III. 
App.  179;  Eckert  v.  Collet,  46  111.  App.  361; 
Hustis  V.  Pickands,  27  111.  App.  -270. 

lovM. —  Richardson  v.  Brix,  94  Iowa  626, 
63  K  W.  325. 

Kansas. —  Yount  v.  Denning,  52  Kan.  629, 
35  Pac.  207. 

Minnesota. —  Buckley  v.  Humason,  50 
Minn.  195,  52  N.  W.  385,  36  Am.  St.  Rep. 
637,  16  L.  R.  A.  423,  also  holding  that  the 
fact  that  the  contract  is  to  exchange  the 
principal's  property  for  property  in  another 
state  is  immaterial. 

Pennsylvania. —  Johnson  v.  Hulings,  103 
Pa.  St.  498,  49  Am.  Rep.  131 ;  Holt  v.  Green, 
73  Pa.  St.  198,  13  Am.  Rep.  737  (holding 
that  a  commercial  broker  cannot  recover 
commissions  unless  he  has  taken  out  a  license 
as  required  by  the  act  of  congress  of  June 
30,  1864,  which  provides  that  no  person  shall 
engage  in  commercial  brokerage  until  he 
shall  procure  a  license  and  pay  a  license 
fee)  ;  Coles  v.  Meade,  5  Pa.  Super.  Ct.  334; 
Costello  I).  Goldbeek,  9  Phila.  158.  See, 
however.  Justice  v.  Rowand,  10  Phila.  623. 

Tennessee. —  Stevenson  v.  Ewing,  87  Tenn. 
46,  9  S.  W.  230. 

England. —  Smith  t\  Lindo,  4  C.  B.  N.  S. 
395,  27  L.  J.  C.  P.  196,  93  E.  C.  L.  395 
[affirmed  in  5  C.  B.  N.  S.  587,  4  Jur.  N.  S. 
974,  27  L.  J.  C.  P.  335,  6  Wkly.  Rep.  748, 
94  E.  C.  L.  587];  Pidgeon  r.  Bur-slem,  3 
Exch.  465,  18  L.  J.  Exeh.  193;  Cope  v.  Row- 
lands, 2  Gale  231,  6  L.  J.  Exch.  63,  2  M.  &  W. 
149. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  43. 

Refusal  of  officer  to  receive  tax. —  If  a  city 
official,  pursuant  to  a  direction  of  the  mayor 
and  council,  refuses  to  receive  a  broker's  tax 
imposed  by  ordinance,  the  broker's  failure 
to  pay  the  tax  is  no  defense  to  an  action 
for  it  commission.  Wicks  v.  Carlisle,  12 
Okla.  337,  72  Pac.  377. 

Retrospective  operation  of  license. —  If  a 
broker  has  no  license  when  he  effects  a  sale, 
he  cannot  recover  a  commission,  although 
before  he  sues  he  takes  out  a  license  which 
by  its  terms  relates  back  to  a  date  prior  to 
the  sale.  Saule  v.  Ryan,  (Tenn.  Ch.  App. 
1899)   53  S.  W.  977. 

Right  to  recover  on  account  stated. —  A 
stock-broker  may  recover  on  an  account  stated 
with  his  client,  although  he  has  not  procured 

[II,  E.  1.  b] 


a  license.  Smith  v.  Lindo,  4  C.  B.  N.  S.  395, 
27  L.  J.  C.  P.  196,  93  E.  C.  L.  395  [affirmed 
in  5  C.  B.  N.  S.  587,  4  Jur.  N.  S.  974,  27 
L.  J.  C.  P.  335,  6  Wkly.  Rep.  748,  94  E.  C.  L. 
587]  ;  Jessopp  i:  Lutwyche,  3  C.  L.  R.  359,  10 
Exch.  614,  24  L.  J.  Exch.  65. 

Right  to  reimbursement  for  moneys  paid 
out  for  principal. —  A  stock -broker  may  re- 
cover the  amount  of  sums  paid  out  by  him 
for  his  principal  in  stock  transactions, 
although  he  has  no  license.  Smith  v.  Lindo, 
4  C.  B.  N.  S.  395,  27  L.  J.  C.  P.  196,  93 
E.  C.  L.  395  [affirmed  in  5  O.  B.  N.  S.  587, 
4  Jur.  N.  S.  974,  27  L.  J.  C.  P.  335,  6  Wkly. 
Rep.  748,  94  E.  C.  L.  587] ;  Jessopp  v.  Lut- 
wyche, 3  C.  L.  R.  359,  10  Exch.  614,  24  L.  J. 
Exch.  65;  Pidgeon  v.  Burslem,  3  Exch.  465, 
18  L.  J.  Exch.  193. 

Enforcement  of  license  law  in  foreign  state. 
—  If  a  statute  merely  requires  a  broker  to 
take  out  a  license  under  a  penalty  to  be  recov- 
ered in  a  civil  action,  and  does  not  make  the 
failure  to  do  so  either  a  felony  or  a  misde- 
meanor or  in  any  way  punishable  criminally, 
the  courts  of  a  foreign  state  will  not  refuse 
to  enforce  the  broker's  right  to  compensation 
because  he  has  failed  to  take  out  a  license, 
the  contract  being  valid  by  the  law  of  the 
forum,  and  this  is  true,  although  the  services 
were  rendered  in  the  foreign  state  and  con- 
cerned foreign  property.  Angell  v.  Van 
Schaick,  56  Hun  (N.  Y.)  247,  9  N.  Y.  Suppl. 
568. 

89.  Houston  v.  Boagni,  McGloin  (La.)  164; 
Tooker  v.  Duckworth,  107  Mo.  App.  231,  80 
S.  W.  963  (so  holding  in  the  absence  of  any 
showing  that  both  parties  to  the  contract 
agreed  beforehand  that  the  statute  should  be 
violated)  ;  Prince  v.  Eighth  St.  Baptist 
Church,  20  Mo.  App.  332. 

90.  New  Jersey. —  Ruckman  v.  Bergholz,  37 
N".  J.  L.  437,  construing  a  federal  revenue 
law. 

Neio  York. —  Woodward  v.  Stearns,  10  Abb. 
Pr.  N.  S.  395,  construing  a  federal  revenue 
law. 

South  Carolina. —  Fairly  v.  Wappoo  Mills, 
44  S.  C.  227,  22  S.  E.  108,  29  L.  R.  A.  215. 

Texas. —  Amato  v.  Dreyfus,  (Civ.  App. 
1896)   34  S.  W.  450. 

West  Virginia. —  Ober  v.  Stephens,  54 
W.  Va.  354,  46  S.  E.  195. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  43. 

91.  Ratification  of  employment  of  sub- 
agent  see  supra,  II,  E,  1,  a,  (rv). 

Right  of  subagent  to  compensation  see  in- 
fra, II,  E,  1,  k,   (n). 

92.  Alabama. —  Burns  v.  Campbell,  71  Ala. 
271. 
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d.  As  Affected  by  Fraud.  Actual  or  Constructive  '^  —  (i)  In  Oeneral.  If  a 
broker  procures  himself  to  be  employed  by  fraud,  he  is  not  entitled  to  a  com- 
mission for  services  rendered.'*  So  if  a  broker  is  guilty  of  fraud  in  executing  the 
agency  his  right  to  compensation  is  lost.''  Thus  a  broker  employed  to  buy  or 
sell  property  is  not  entitled  to  compensation  where  he  fails  to  disclose  to  his 
principal  the  best  terms  upon  which  the  transaction  can  be  consummated.'^  The 
mere  failure  of  a  selling  broker  to  disclose  the  name  of  the  purchaser  does  not 
amount  to  fraud,  and  so  disentitle  him  to  a  commission ; '''  but  if  he  conceals  the 


Illinois. —  Carter  v.  Webster,  79  111.  435. 

lovxi. —  Boyd  V.  Watson,  101  Iowa  214,  70 
N.  W.  120. 

Minnesota. —  Henninger  v.  Burch,  90  Minn. 
43,  95  N.  W.  578. 

New  York. —  Corning  v.  Calvert,  2  Hilt.  56. 

See,  however,  Mullen  v.  Bower,  22  Ind. 
App.  294,  53  N.  E.  790  (holding  that  where 
a  subagent  conceals  from  the  principal  the 
fact  that  he  is  acting  for  the  agent,  the  latter 
cannot  recover  a  commission)  ;  Jones  v. 
Brand,  106  Ky.  410,  50  S.  W.  679,  20  Ky.  L. 
Eep.  1997  (holding  that  an  agent  to  receive 
T)ids  for  property,  who  has  no  authority  to 
consummate  a  sale,  cannot  f^ppoint  a,  sub- 
agent  so  as  to  bind  the  principal  for  com- 
missions on  a  sale  made  to  a  purchaser  found 
by  the  subagent) . 

93.  See,  generally,  supra,  II,  D,  3,  a. 
Illegal  profits  as  precluding  commission  see 

infra,  II,  E,  1,  d,   (ill). 

94.  Murray  v.  Beard,  102  N.  Y.  505,  7 
N.  E.  553. 

95.  .Jeffries  v.  Robbins,  66  Kan.  427,  71 
3»ac.  852;  Whaples  v.  Fahys,  87  N.  Y.  App. 
Biv.  518,  84  N.  Y.  Suppl.  793  (holding  that 
if  a  real-estate  broker  is  guilty  of  any  mis- 
representation or  deception  which  induces 
the  principal  to  contract  for  the  sale,  he  can- 
not recover  commissions,  even  though  the 
contract  becomes  binding  on  the  vendor)  ; 
De  Armit  v.  Milnor,  20  Pa.  Super.  Ct.  369 
(depressing  price  at  auction  sale)  ;   Hall  v. 

Cfambrill,  92  Fed.  32,  34  C.  C.  A.  190  [affirm- 
ing 88  Fed.  709]  (sale  at  grossly  inadequate 
price ) . 

Disclosing  highest  price  principal  will  pay. 
—  An  intimation  by  a  real-estate  broker  of 
the  highest  price  his  employer  is  willing  to 
pay  for  land,  made  to  the  owner  in  good 
faith  to  obtain  a  reduction  in  the  price,  is 
not  an  act  of  disloyalty  to  his  employer 
which  will  defeat  his  recovery  for  services. 
Hinton  v.  Coleman,  76  Wis.  221,  45  N.  W.  26. 

Disclosing  lowest  price  principal  will  ac- 
cept.—  It  seems  that  a  broker  is  deprived  of 
lis  right  to  a  commission  if  he  discloses  to 
a  prospective  purchaser  the  lowest  price 
"which  the  principal  will  accept.  Harvey  v. 
lindsay,  117  Mich.  267,  75  N.  W.  627,  hold- 
ing, however,  that  the  evidence  was  insuffi- 
cient to  show  that  the  broker  made  the  dis- 
closure. 

Inducing  principal  to  reduce  price. —  A 
broker  employed  to  find  a  buyer  is  not  neces- 
sarily guilty  of  fraud  because  he  seeks  to 
induce  the  principal  to  reduce  the  price. 
Gorman  v.  Hargis,  6  Okla.  360,  50  Pac.  92. 

[15] 


See,  however,  Hobart  v.  Sherburne,  66  Minn. 
171,  68  N.  W.  841. 

Reliance  on  misrepresentations. —  Where  a 
vendor  of  land  is  not  influenced  by  misrepre- 
sentations of  his  brokers  as  to  the  financial 
condition  of  the  vendee,  such  misrepresenta- 
tions do  not  constitute  a  ground  for  refusing 
to  pay  the  brokers'  commissions.  Irwin  v. 
Moubray,  5  N.  Y.  Suppl.  430. 

Equality  of  means  of  knowledge. —  It  is 
immaterial  to  a  real-estate  agent's  right  to 
commissions  for  effecting  the  execution  of  a 
contract  for  the  exchange  of  lands  that  he 
misrepresented  the  amount  of  taxes  in  arrear 
on  the  land  to  be  received  by  his  principal, 
where  the  latter  had  the  tax-bills  before  him. 
Mason  v.  Hinds,  19  N.  Y.  Suppl.  996. 

Fraud  on  third  person. —  Where  an  owner 
listed  lands  with  an  agent,  who  afterward 
told  him  of  a  prospective  purchaser  that 
wished  to  deal  directly  with  the  owner,  and 
the  owner  then  agreed  to  pay  the  agent  a 
commission  for  the  mere  production  of  a, 
purchaser,  and  the  purchase  was  made  by 
the  person  introduced  and  at  the  price  at 
which  the  lands  were  listed,  the  fact  that 
the  contract  between  the  owner  and  the 
agent  was  concealed  from  the  purchaser, 
since  he  was  not  thereby  required  to  pay 
an  increased  price,  did  not  taint  the  con- 
tract with  fraud,  so  as  to  release  the  owner 
from  liability  for  the  agent's  commission. 
McCampbell  v.  Cavis,  10  Colo.  App.  242,  50 
Pac.  728. 

96.  Alabama. —  Henderson    v.    Vicent,    84 
'  Ala.  99,  4  So.  180. 

California. —  See  Ford  v.  Brown,  120  Cal. 
551,  52  Pac.  817. 

Iowa. —  Morey  v.  Laird,  108  Iowa  670,  77 
N.  W.  835. 

Massachusetts. —  Carpenter  v.  Fisher,  175 
Mass.  9,  55  N.  E.  479. 

Michigan. —  Phinney  v.  Hall,  101  Mich. 
451,  59  N.  W.  814. 

New  Jersey. —  See  Ballinger  v.  Wilson, 
(Ch.  1902)   53  Atl.  488. 

Neio  York. —  Martin  v.  Bliss,  57  Hun  157, 
10  N.  Y.  Suppl.  886. 

See  8  Ce-nt.  Dig.  tit.  "  Brokers,"  §  48. 

97.  Bertelson  v.  Hoffman,  35  Wash.  459, 
77  Pac.  801.  So  where  real-estate  agents 
showed  property  of  defendant  to  a  purchaser, 
and  afterward  obtained  from  defendant  au- 
thority to  sell  at  a  price  established  by  him, 
without  any  fraud  on  their  part,  although 
they  did  not  inform  him  that  they  had  any 
one  who  would  probably  buy,  they  are  en- 
titled   to    their    commission.      Barringer    v. 
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parcliaser's  name  and  puts  forward  a  fictitious  purchaser,  it  constitutes  fraud  in 
law,  and  he  cannot  recover.'^  Nor  does  the  mere  failure  to  disclose  to  the  prin- 
cipal that  the  nominal  purchaser  is  not  the  real  purchaser  defeat  the  broker's 
right  to  a  commission  where  he  acts  solely  in  the  interest  of  his  principal  and  it 
does  not  appear  that  a  disclosure  would  have  influenced  the  principal's  decision."' 
The  rule  that  a  broker  is  entitled  to  a  commission  when  he  produces  a  customer 
who  is  able,  ready,  and  willing  to  enter  into  a  contract  with  the  principal  on  the 
latter's  terms  is  enforced  only  where  the  broker  acts  in  good  faith.'  The  broker's 
right  to  compensation  is  not  afEected  by  fraudulent  representations  made  to  the 
principal  by  third  persons,^  unless  they  are  in  privity  with  the  broker.^  Although 
the  principal  may  rescind  the  contract  of  employment  if  the  broker  is  not  acting 
in  good  faith,  yet  he  must  give  notice  of  the  rescission  before  performance  by  the 
broker  in  order  to  avoid  liability  for  a  commission.*  A  broker  who  has  bought 
stock  for  his  principal  and  wrongfully  pledges  it  may  nevertheless  recover  nis 
commission.' 

(ii)  Representing  Adverse  Interest.^  A  broker  who  acts  for  both  parties- 
to  an  exchange  or  purchase  and  sale  or  lease  of  property  is  guilty  of  fraud  which 
deprives  him  of  the  right  to  recover  compensation  from  either,''  unless  the  prin- 


Stoltz,  39  Minn.  63,  38  N.  W.  SDS;  Donohue 
V.  Padden,  93  Wis.  20,  66  N.  W.  804. 

Waiver  of  right  to  information. — ^While  one 
who  has  employed  an  agent  to  negotiate  a 
sale  of  realty  is  entitled  to  information  as 
to  the  identity  of  a  prospective  purchaser  to 
whom  he  is  to  be  introduced  for  the  purpose 
of  consummating  a  contract  of  sale,  yet  he 
may  waive  that  right.  Simpson  v.  Smith,  36 
Misc.  (N.  Y.)  815,  74  N.  Y.  Suppl.  849. 

98.  Pratt  v.  Patterson,  12  Phila.  (Pa.) 
460. 

99.  Veasey  v.  Carson,  177  Mass.  117,  58 
N.  E.  177,  53  L.  R.  A.  241. 

The  rule  is  otherwise  where  the  broker  re- 
fused to  tell  the  landowner  who  the  real  cus- 
tomer was  for  fear  the  owner  would  under- 
stand the  customer's  need  of  the  property 
and  raise  the  price.  Wilkinson  v.  McCul- 
lough,  196  Pa.  St.  205,  46  Atl.  357,  79  Am. 
St.  Rep.  702. 

Ratification. —  Where,  after  defendant  had 
made  a  contract  to  sell  the  property  but  be- 
fore, a  deed  was  executed,  he  was  informed 
that  the  purchaser  was  acting  merely  for  a 
customer  procured  by  plaintiffs,  and  that 
plaintiffs  would  claim  their  commissions,  by 
continuing  his  negotiations  and  completing 
the  sale  to  such  agent  defendant  ratified  the 
purchaser's  agency  for  plaintiffs'  client. 
Decker  v.  Widdicomb,  (Mich.  1904)  100 
N.  W.  573. 

1.  Coleman  v.  Meade,  13  Bush  (Ky.)  358; 
Bach  V.  Emerich,  35  N.  Y.  Super.  Ct.  548 
(holding  that  the  broker  cannot  recover  a 
commission  where  the  purchaser  produced  by 
him,  by  arrangement  with  the  broker,  has  no 
intention  of  fulfilling  the  contract)  ;  Pratt  v. 
Patterson,  112  Pa.  St.  475,  3  Atl.  858. 

2.  Heaton  v.  Clarke,  (Iowa  1904)  98  N.  W. 
597. 

3.  Mullen  v.  Bower,  22  Ind.  App.  294,  53 
N.  E.  790  (subagent)  ;  Thwing  v.  Clifford, 
136  Mass.  482  (partner). 

4.  Gaty  v.  Sack,  19  Mo.  App.  470. 

5.  Capron  v.  Thompson,  86  N.  Y.  418. 

[II,  E,  1.  d,  (I)] 


6.  See,  generally,  supra,  II,  D,  3,  c. 

7.  Arkansas. —  Tegai-den  v.  Big  Star  Zinc 
Co.,  71  Ark.  277,  72  S.  W.  989. 

Colorado. —  Deutsch  v.  Baxter,  9  Colo.  App. 
58,  47  Pac.  405. 

Georgia. —  Hanesley  v.  Monroe,  103  Ga. 
279,  29  S.  E.  928. 

Illinois. —  Hafner  v.  Herron,  165  111.  242, 
46  N.  E.  211  (holding  that  a  broker  em- 
ployed to  sell  stock  forfeits  his  commission 
where,  after  finding  a  purchaser,  he  agrees 
with  him  and  another  person  that  the  latter 
shall  buy  the  stock,  in  order  that  it  may  be 
obtained  at  a  less  price,  and  that  the  real 
purchaser  shall  not  be  disclosed  to  the 
owner)  ;  Van  Vlissingen  v.  Blum.  92  111.  App. 
145;  Hampton  !;.  Lackens,  72  111.  App.  442; 
Boyd  V.  Dullaghan,  33  111.  App.  266. 

Indiana. —  Simonds  v.  Hoover,  35  Ind.  412. 

Maryland. —  Worthington  v.  Tormey,  34 
Md.  182.  See  also  Blake  v.  Stump,  73  Md. 
160,  20  Atl.  788,  10  L.  R.  A.  103. 

Massachusetts. —  Rice  v.  Wood,  113  Mass. 
133,  18  Am.  Rep.  459;  Walker  v.  Osgood,  98 
Mass.  348,  93  Am.  Dec.  168;  Farnsworth  v^ 
Hemmer,  1  Allen  494,  79  Am.  Dec.  756. 

Missouri. —  Rosenthal  v.  Drake,  82  Mo. 
App.  358;  Chapman  v.  Currie,  51  Mo.  App. 
40.  J 

Nebraska. — -Strawbridge  v.  Swan,  43  Nebr. 
781,  62  N.  W.  199;  Campbell  v.  Baxter,  41 
Nebr.  729,  60  N.  W.  90. 

New  Yorfc.— Robinson  v.  Clock,  38  N.  Y. 
App.  Div.  67,  55  N.  Y.  Suppl.  976;  Knauss 
V.  Gottfried  Krueger  Brewing  Co.,  62  Hun 
46,  16  N.  Y.  Suppl.  357;  Southack  v.  Lane, 
32  Misc.  141,  65  N.  Y.  Suppl.  629  [reversing 
23  Misc.  515,  52  N.  Y.  Suppl.  687] ;  Perkins 
V.  Brainerd  Quarry  Co.,  11  Misc.  328,  32, 
N.  Y.  Suppl.  230;  Piatt  v.  Baldwin,  2  N.  Y. 
City  Ct.  281. 

Ohio. —  Capener  v.  Hogan,  40  Ohio  St.  203 ; 
Bell  V.  McConnell,  37  Ohio  St^396,  41  Am. 
Rep.  528,  both  holding  that  a'1)roker  acting 
for  both  parties  in  the  sale  of  land  cannot 
recover   from   either,   even   upon   an    express 
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cipals  knew  of  the  double  agency  and  consented  thereto  or  acquiesced  therein, 
in  which  case  he  may  recover.*  "  A  broker  is  not  necessarily  guilty  of  fraud  in 
representing  competing  purchasers.' 

(ill)  Individual  Intemsst  of  Bboeer}''     If  a  broker  has  an   individual 
interest  in  the  transaction  he  is  employed  to  negotiate,  and  conceals  or  fails  to 


promise,  unless  his  double  agency  was  with 
the  consent  of  both  parties. 

Pennsylvania.-^  Cannell  v.  Smith,  142  Pa. 
St.  25,  21  Atl.  793,  12  L.  R.  A.  395. 

Rhode  Island. —  Lynch  v.  Fallon,  11  R.  I. 
311,  23  Am.  Rep.  458. 

Texas. —  Armstrong  v.  O'Brien,  83  Tex. 
635,  19  S.  W.  268. 

Washington. —  Shepard  v.  Hill,  6  Wash. 
605,  34  Pac.  159. 

Wisconsin. —  Meyer  v.  Hanchett,  39  Wis. 
419. 

England. —  Hurst  v.  Holding,  3  Taunt.  32, 
12  Rev.  Rep.  587. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  49. 

Where  a  broker  merely  introduces  the  par- 
ties and  they  eonsummmate  a,  sale  them- 
selves without  his  further  aid  and  he  is  not 
compensated  by  the  buyer,  he  is  not  pre- 
cluded from  recovering  a  commission  from 
the  seller  on  the  ground  that  he  was  the 
agent  of  the  buyer  also.  Flattery  v.  Cun- 
ningham, 125  Mich.  467,  84  N.  W.  625.  See 
also  infra,  II,  E,  1,  i. 

Prejudice  to  principal. —  The  rule  is  the 
same  whether  or  not  the  principal  is  preju- 
diced by  the  double  agency  and  even  though 
the  transaction  is  advantageous  to  him.  Haf- 
ner  v.  Herron,  165  111.  242,  46  N.  E.  211; 
Worthington  v.  Tormey,  34  Md.  182  {sem- 
Ue)  ;  Cannell  v.  Smith,  142  Pa.  St.  25,  21 
Atl.  793,  12  L.  R.  A.  395.  See,  however, 
Davidson  v.  Manitoba,  etc.,  Land  Corp.,  14 
Manitoba  232. 

Who  may  urge  fraud. —  If  the  principal,  at 
the  time  of  employing  the  broker,  knew  that 
the  broker  could  not  accept  the  employment 
without  violating  his  duty  to  the  adverse 
party,  the  breach  of  duty  is  no  defense  to  an 
action  for  commissions.  Hanesley  v.  Mon- 
roe, 103  Ga.  279,  29  S.  E.  928;  Blooming- 
dale  V.  Hodges,  21  Misc.  (N.  Y.)  6,  46  N.  Y. 
Suppl.  859. 

Advancing  price  to  purchaser. —  The  fact 
that  a  broker  employed  to  sell  land  advances 
the  price  to  the  purchaser  does  not  make 
him  the  purchaser's  agent.  Goodson  v.  Em- 
bleton,  106  Mo.  App.  77,  80  S.  W.  22;  Law- 
son  V.  Thompson,  10  Utah  462,  37  Pac.  732. 

Facts  held  not  to  show  a  double  employ- 
ment see  Macfee  v.  Horan,  45  Minn.  519, 
48  N.  W.  405;  Rutledge,  etc..  Realty  Co. 
V.  Neely,  99  Mo.  App.  384,  73  S.  W.  359. 

Right  to  commissions:  From  both  parties 
see  infra,  II,  E,  1,  i.  Where  broker  is  mere 
middleman  see  infra,  II,  E,  1,  i. 

8.  Georgia. —  Hanesley  v.  Monroe,  103  Ga. 
279,  29  S.  E.  928. 

Illinois. —  Boyd  v.  DuUaghan,  33  111.  App. 
266. 

Maryland. —  Worthington  v.  Tormey,  34 
Md.  182. 


Massachusetts. — Rice  v.  Wood,  113  Mass. 
133,  18  Am.  Rep.  459;  Walker  y.  Osgood,  98 
Mass.  348,  93  Am.  Dec.  168;  Farnsworth  v. 
Hemmer,  1  Allen  494,  79  Am.  Dec.  756. 

Missouri. —  Rosenthal  v.  Drake,  82  Mo. 
App.  358;  Chapman  v.  Currie,  £1  Mo.  App. 
40. 

Tfelraska. —  Strawbridge  v.  Swan,  43  Nebr. 
781,  62  N.  W.  199;  Campbell  v.  Baxter,  41 
Nebr.  729,  60  N.  W.  90. 

New  York. —  Lansing  v.  Bliss,  86  Hun  205, 
33  N.  Y.  Suppl.  310;  Knauss  i:  Gottfried 
Krueger  Brewing  Co.,  62  Hun  46,  16  N.  Y. 
Suppl.  357 ;  Bonwell  v.  Auld,  7  Misc.  447,  27 
N.  Y.  Suppl.  936  [affirmed  in  9  Misc.  65,  29 
N.  Y.  Suppl.  15] ;  Bonwell  v.  Howes,  1  N.  Y. 
Suppl.  435;  Harnickel  v.  Parrot  Silver,  etc., 
Co.,  15  N.  Y.  St.  223;  Piatt  v.  Baldwin,  2 
ISr.  Y.  City  Ct.  281. 

Ohio. —  Capener  v.  Hogan,  40  Ohio  St.  203 ; 
Bell  V.  McConnell,  37  Ohio  St.  396,  41  Am. 
Rep.  528. 

Pennsylvania. —  Cannell  v.  Smith,  142  Pa. 
St.  25,  21  Atl.  793,  12  L.  R.  A.  395. 

Rhode  Island. —  Lynch  v.  Fallon,  11  R.  I. 
311,  23  Am.  Rep.  458. 

Wisconsin. —  Meyer  v.  Hanchett,  39  Wis. 
419. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  49. 

The  burden  of  proving  knowledge  on  the 
part  of  the  principals  rests  on  the  agent. 
Young  V.  Trainer,  158  111.  428,  42  N.  E.  139 ; 
Lynch  v.  Fallon,  11  R.  I.  311,  23  Am.  Rep. 
458,  semble.  Contra,  Red  Cypress  Lumber 
Co.  V.  Perry,  118  Ga.  876,  45  S.  E.  674.  See 
also  Hanesley  v.  Monroe,  103  Ga.  279,  29 
S.  E.  928. 

Facts  held  not  to  show  knowledge  see  Car- 
penter V.  Fisher,  175  Mass.  9,  55  N.  E. 
479. 

Waiver  and  ratification. —  If,  pending  nego- 
tiations, the  parties  discover  the  double 
agency  and  nevertheless  consummate  the 
transaction,  they,  cannot  refuse  to  pay  com- 
missions because  of  the  double  agency.  Haf- 
ner  v.  Herron,  165  111.  242,  46  N.  E.  211; 
Casady  v.  Carraher,  119  Iowa  500,  93  N.  W. 
386.  See,  however.  Chapman  v.  Currie,  51 
Mo.  App.  40,  holding  that  the  fact  that  one 
principal  Icnew  of  the  double  agency  does  not 
make  him  liable  for  commissions. 

9.  Hinton  v.  Coleman,  76  Wis.  221,  45 
N.  W.  26,  holding  that  it  is  not  an  act  of 
disloyalty  on  the  part  of  a  broker,  after  ob- 
taining an  option  for  land  at  the  lowest 
price  for  which  the  owner  would  sell,  and 
afterward  suspecting  that  his  employer  will 
not  take  it  at  that  price,  with  his  employer's 
knowledge  to  solicit  other,  purchasers,  whom 
he  informs  that  his  employer  shall  have  the 
first  right  to  purchase. 

10.  See,  generally,  supra,  II,  D,  3,  b. 
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disclose  it  to  the  principal,  it  ordinarily  constitutes  a  fraud  which  deprives  him 
of  the  right  to  compensation  for  his  services."  If  for  example  a  broker  employed 
to  sell  property  buys  it  for  himself  he  is  not  ordinarily  entitled  to  a  commission.'^ 
(iv)  Agbeement  to  Divide  Commissions.  A  secret  agreement  between 
real-estate  brokers  representing  different  principals  to  divide  their  commissions  in 
case  the  transaction  is  completed  is  void  as  against  public  policy,  and  deprives 
them  of  their  right  to  compensation.''  An  undisclosed  agreement  by  an  agent  of 
a  vendor  or  a  lessor,  however,  to  divide  his  commission  with  the  purchaser  or  the 


11.  Colorado. —  Collins  v.  McClurg,  1  Colo. 
App.  348,  21  Pae.  299. 

Kansas. —  Jeffries  v.  Eobbins,  66  Kan.  427, 
71  Pac.  852. 

Nebraska. —  Buck  v.  Hogeboom,  (1902)  90 
N.  W.  635. 

New  York. —  Marvin  v.  Buchanan,  62  Barb. 
468. 

Texas. —  Rvan  v.  Kahler,  (Civ.  App.  1898) 
46  S.  W.  71. 

United  States. —  Allen  v.  Pierpont,  22  Fed. 
582,  23  Blatchf.  33,  where  a  broker  employed 
to  place  advertisements  sold  his  own  space 
to  the  principal  without  the  latter's  knowl- 
edge. 

England. —  Salomons  v.  Pender,  3  H.  &  C. 
639,  11  Jur.  N.  S.  432,  34  L.  J.  Exch.  95, 
12  L.  T.  Rep.  N.  S.  267,  13  Wkly.  Rep.  637, 
holding  that  if  an  agent  employed  to  sell 
land  sells  it  to  a  company  •  in  which  he  is 
interested  as  shareholder  and  director,  he  is 
entitled  to  no  commission. 

Canada. —  Sawyer  v.  Gray,  3  Nova  Scotia 
77,  where  a  broker  sold  shares  on  his  own 
account  and  not  in  the  ordinary  course  of 
business  to  a.  customer  with  whom  he  had 
had  previous  dealings  as  a  broker. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  50. 

The  rule  does  not  apply  to  the  case  of  a 
real-estate  agent  having  lands  for  sale  other 
than  those  of  his  principal,  so  as  to  prevent 
him  from  recovering  from  the  latter  his 
commissions,  even  thoiigh  he  concealed  from 
the  principal  the  fact  of  his  interest  in  the 
other  lands.     Gaty  v.  Sack,  19  Mo.  App.  470. 

Special  contract. —  An  agreement  that  a 
land  agent  shall  have  an  interest  in  transac- 
tions negotiated  by  him  does  not  entitle  him 
to  share  in  transactions  in  which  he  acted 
for  other  persons,  from  whom  he  received 
compensation  for  effecting  a  sale.  Home  v. 
Ingraham,  125  111.  198,  16  N.  E.  868. 

12.  Colorado.—  Finnerty  v.  Fritz,  5  Colo. 
174. 

Indiana. —  Hammond  v.  Bookwalter,  12 
Ind.  App.  177,  39  N.  E.  872. 

Nebraska. —  Jansen  v.  Williams,  36  Nebr. 
869,  55  N.  W.  279,  20  L.  E.  A.  207. 

Pennsylvania. —  Powers  v.  Black,  159  Pa. 
St.  153,'  28  Atl.  133  (holding  that  where 
brokers  who  are  authorized  to  sell  for  a  cer- 
tain price,  by  colorable  sales  to  an  employee 
and  actual  sales  of  part  of  the  premises,  sell 
for  a  much  larger  price  without  their  prin- 
cipal's knowledge,  they  cannot  retain  the 
commission  charged  on  the  colorable  sales  to 
the  employee,  nor  charge  commissions  on  the 
actual  sales  made)  ;  Mellon  v.  Holland,  1 
Wkly.  Notes  Cas.   (Pa.)  36. 

[11,  E,  1,  d.  (m)] 


Texas. —  Ryan  v.  Kahler,  (Civ.  App.  1898) 
46  S.  W.  71. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  |  50. 

A  broker  is  entitled  to  a  commission,  how- 
ever, where  a  principal  placed  lands  in  his 
hands  for  sale  at  a  certain  price,  and  as  a 
proposed  purchaser  did  not  want  the  entire 
tract  the  broker  induced  his  employee  to 
purchase  the  remaining  portion,  and  the 
principal  to  escape  paying  commissions  con- 
veyed the  whole  tract  to  the  employee,  who 
conveyed  to  the  proposed  purchaser  his  por- 
tion of  the  land,  the  latter  assuming  a  pro- 
portionate amount  of  the  purchase-money. 
Bogart  V.  Mc Williams,  (Tex.  Civ.  App.  1895) 
31  S.  W.  434.  So  a  broker  who  engages  for 
a  commission  to  find  a  purchaser  ot  land  at 
such  price  as  may  be  agreed  upon  between 
the  purchaser  and  the  vendor,  and  then 
becomes  himself  the  purchaser  in  whole  or 
in  part,  the  vendor  accepting  him  as  such, 
may  recover  the  commission;  and  the  fact 
that  in  effecting  the  sale  the  broker  has 
acted  in  fraud  of  his  co-purchaser  will 
not  affect  his  right  to  the  commission  as 
against  the  vendor.  Grant  v.  Hardy,  33  Wis. 
6fi8.  .  And  where  a  principal,  after  employ- 
ing a  broker  by  parol  to  sell  land  at  a  cer- 
tain price,  gave  him  a  certain  written  option 
to  purchase  for  himself,  and  the  broker  pro- 
cured a  purchaser  at  the  price  named,  but 
the  principal  refused  to  convey  to  him,  and 
the  broker,  exercising  his  option,  took  a  con- 
veyance to  himself,  and  then  conveyed  to  the 
purchaser,  the  broker  was  entitled  to  the 
commission  specified  in  the  parol  contract  of 
employment.  Riemer  V.  Rice,  88  Wis.  16, 
59  N.  W.  450. 

Burden  of  proof. —  If  an  agent  employed  to 
sell  property  buys  it  in  himself  the  burden  of 
proving  that  the  principal  expressly  or  im- 
pliedly consented  thereto  rests  on  the  agent, 
in  an  action  for  compensation.  Jansen  n. 
Williams,  36  Nebr.  869.  55  N.  W.  279,  20 
L.  R.  A.  207 ;  Grant  v.  Hardy,  33  Wis.  668. 

13.  Levy  v.  Spencer,  18  Colo.  532,  33  Pac. 
415,  36  Am.  St.  Rep.  303  (holding  further 
that  validity  is  not  given  to  such  an  agree- 
ment by  the  fact  that  the  brokers  acted  as 
mere  middlemen  and  that  the  sale  was 
effected  by  the  principals  themselves  and  at 
the  valuation  that  each' had  set  on  his  prop- 
erty with  his  broker)  ;  Norman  1).  Roseman, 
59  Mo.  App.  682;  Armstrong  v.  O'Brien,  83 
Tex.  635,  19  S.  W.  268.  See  also  Shepard  v. 
Hill,  6  Wash.  605,  34  Pac.  159.  Contra, 
Alvord  V.  Cook,  174  Mass.  120,  54  N.  E.  499. 

If  the  principals  know  of  the  arrangement 
and    acquiesce    therein,    the    agreement    for 
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lessee  does  not  defeat  his  right  to  a  commission  for  making  the  sale  or  effecting 
the  lease." 

e.  As  Affected  by  Negligence.  Although  a  broker  finds  a  person  who  is  will- 
ing to  buy  on  the  terms  imposed  by  the  prmcipal,  yet  he  is  not  entitled  to  a  com- 
mission if  the  trade  fails  through  his  negligence.^^  So  a  broker  who  is  guilty  of 
negligence  in  selling  or  exchanging  property,  as  a  result  of  which  the  principal 
is  injured,  cannot  recover  compensation.^* 

f .  Right  to  Compensation  Other  Than  Commission  "  —  (i)  In  General.  A 
broker  may  be  entitled  to  compensation  other  than  a  commission.  Thus  a  broker 
employed  to  find  a  purchaser  may  be  entitled  to  the  reasonable  '^  or  agreed  *'  value 
of  services  rendered  under  the  contract  of  employment,  although  he  does  not 
effect  a  sale  himself,  and  even  though  no  sale  is  effected.^ 

(ii)  Reimbubsbmeet  of  Advances,  Expenses,  ob  Losses?'^  A  broker  who 
in  executing  his  orders  pays  out  or  advances  moneys  on  his  client's  account  is 
ordinarily  entitled  to  reimbursement.'*'    If  the  principal  fails  to  deliver  property 


division  of  commissions  is  valid.    Bearing  ». 
Sears,  3  N.  Y.  Suppl.  31. 

14.  Scott  V.  Lloyd,  19  Colo.  401,  35  Pae. 
733 ;  Lemon  v.  Lloyd,  46  Mo.  App.  452 ;  Chase 
V.  Veal,  83  Tex.  333,  18  S.  W.  597.  See  also 
Forst  V.  Farmer,  21  Misc.  (N.  Y.)  64,  46 
N.  Y.  Suppl.  903.  See,  however,  Hobart  v. 
Sherburne,  66  Minn.  171,  68  N.  W.  841,  hold- 
ing that  a  rental  agent  who  agreed  to  divide 
his  commission  with  the  prospective  lessee 
to  induce  the  latter  to  take  the  premises, 
and  at  the  request  of  the  lessee  tried  to  in- 
duce his  principal  to  reduce  the  rental,  while 
concealing  from  him  his  relations  to  the 
lessee,  was  not  entitled  to  a  commission  for 
procuring  the  lessee. 

15.  Fisher  v.  Dynes,  62  Ind.  348. 

16.  .Stuart  v.  Stumph,  126  Ind.  580,  26 
N.  E.  553  (where  the  brother  failed  to  sell 
for  the  best  price  obtainable)  ;  Harkness  v. 
Briscoe,  47  Mo.  App.  196  (holding  that 
where  defendant  employed  plaintiS  to  exam- 
ine the  title  to  certain  property,  and  if  unen- 
cumbered to  negotiate  for  the  same  in  ex- 
change for  defendant's  property,  the  fact 
that  plaintiff  failed  to  discover  an  encum- 
brance on  one  of  the  parcels,  because  of 
which  it  was  lost  by  defendant,  will  defeat 
an  action  on  defendant's  note  given  plaintiff 
for  his  commissions,  without  proof  of  the 
value  of  the  parcel  lost). 

17.  Damages  for  loss  of  compensation  see 
supra,  II,  C,  4. 

Rate  or  amount  of  compensation  see  infra, 
II,  E,  1,  j. 

Sight  of  exclusive  agent  to  compensation 
where  sale  is  effected  by  owner  see  infra,  II, 
E,  1,  m,  (IX)-. 

18.  Delaware. —  Hawkins  v.  Chandler,  8 
Houst.  434,  32  Atl.  464. 

Illinois. —  Blester  v.  Evans,  59  111.  App. 
181. 

Nebraska. —  McMurtry  v.  Miadison,  18 
Nebr.  291,  25  N.  W.  85. 

New  York. —  Donald  v.  Lawson,  87  ST.  Y. 
Suppl.  485. 

Texas. —  Alexander  v.  Wakefield,  (Civ. 
App.  1902)   69  S.  W.  77. 

See,  however,  Rees  v.  Pellow,  97  Fed.  167, 


28  C.  C.  A.  94;  Simpson  v.  Lamb,  17  C.  B. 
603,  2  Jur.  N.  S.  91,  25  L.  J.  C.  P.  113, 
4  Wkly.  Eep.  328,  84  E.  C.  L.  603  (holding 
that  where  the  authority  of  an  agent  em- 
ployed to  sell  on  commission  is  revoked  by 
the  principal  before  the  sale  has  been  effected, 
the  right  of  the  agent  to  remuneration  for 
what  he  has  done  in  endeavoring  to  effect  a 
sale  depends  on  the  terms  on  which  he  was 
employed)  ;  Green  v.  Mules,  30  L.  J.  C.  P. 
343. 

19.  Delaplaine  v.  Turnley,  44  Wis.  31. 

20.  Dulaney  v.  Page  Belting  Co.,  (Tenn. 
Ch.  App.  1900)   59  S.  W.  1082. 

21.  Keimbursement  as  dependent  on  per- 
formance of  duty  to  principal  see  supra,  II, 
D,  1-9. 

Sight  to  reimbursement  for  advances  made 
in  gambling  transaction  see,  generally.  Gam- 
ing. 

23.  California. —  Marshall  v.  Levy,  66  Cal. 
236,  5  Pac.  155. 

New  York. —  Tompkins  v.  Tysen,  16  Barb. 
456  (holding  that  a  loan  by  plaintiff  was  not 
made  by  him  as  mortgagee,  but  as  a  broker, 
and  as  a  temporary  advance  to  the  borrower, 
and  could  be  recovered  before  the  date  on 
which  the  mortgage  became  due)  ;  Stewart  v. 
Orvis,  47  How.  Pr.  518  (where  it  appeared 
that  defendant,  a  note  broker,  delivered  a 
note  to  plaintiff,  also  a  note  broker,  for  sale, 
and  the  latter  sold  it  to  a  customer,  all  par- 
ties believing  at  the  time  that  the  drawers 
were  solvent  when  in  fact  they  were  then  in- 
solvent, and  that  when  the  purchaser  learned 
such  fact  he  returned  the  note  and  procured 
from  plaintiff  the  consideration  paid  for  it, 
and  it  was  held  that  defendant  was  liable  to 
plaintiff  for  the  amount  so  paid. 

Tennesseie. —  Dulaney  v.  Page  Belting  Co., 
(Ch.  App.  1900)  59  S.  W.  1082,  holding  that 
where  a  broker's  commission  is  to  be  profits 
made  on  a  sale,  and  the  principal  prevents 
him  from  making  the  sale  and  earning  his 
commission  by  terminating  the  contract  of 
employment  after  he  has  spent  money  for  the 
interest  of  his  principal,  he  can  recover  on  a 
quantum  meruit  for  the  money  expended,  but 
that  he  cannot  recover  for  money  expended 
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wliicli  the  broker  has  sold  pursuant  to  the  contract  of  employment,  the  broker 
may  recover  the  amount  in  which  he  is  obliged  to  answer  to  the  buyer  for  the 
failure  to  complete  the  sale,^  or  he  may  go  into  the  market  and  buy  like  prop- 
erty at  the  best  price  at  which  he  can  obtain  it  and  hold  the  principal  for  any 
resulting  loss.^  So  a  broker  may  recover  from  the  principal  the  amount  of 
moneys  advanced  in  purchasing  stock  for  him ;  ^  and  if  the  principal  refuses  to 


for  the  purpose  of  consultation  with  the 
principal  regarding  the  contract  before  it 
was  entered  into. 

Texas. —  Wilson  v.  Clark,  (Civ.  App.  1904) 
79  S.  W.  649,  where  a  real-estate  broker  was 
allowed  reimbursement  for  money  expended 
in  furnishing  an  abstract  of  title. 

Wisconsin. —  Delaplaine  v.  Turnley,  44  Wis. 
31,  where  a  real-estate  broker  was  allowed 
reimbursement  for  moneys  paid  out  for  ad- 
vertising. 

England. —  Eead  v.  Anderson,  13  Q.  B.  D. 
779,  49  J.  P.  4,  53  L.  J.  Q.  B.  532,  51  L.  T. 
Eep.  N.  S.  55,  32  Wkly.  Kep.  950  (where  a 
turf  broker  was  allowed  reimbursement  for 
moneys  paid  out  in  settling  the  bets  of  a 
defaulting  principal)  ;  Broom  v.  Hall,  7 
C.  B.  N.  S.  503,  97  E.  C.  L.  503  (where  a 
buying  broker  on  his  principal's  default  un- 
successfully defended  an  action  by  the  seller 
for  breach  of  contract,  and  he  was  allowed 
reimbursement  from  the  principal  for  the 
costs  paid  in  the  action)  ;  Marten  v.  Gibbon, 
33  L.  T.  Eep.  N.  S.  561,  24  Wkly.  Eep.  87 
(where  a  broker  sold  prospective  dividends, 
calculating  them  at  a  certain  rate  per  cent, 
and  the  dividends  when  declared  amounted 
to  a  higher  rate,  and  according  to  the  usage 
of  the  stock  exchange  the  broker  paid  the 
purchaser  the  difference,  the  broker  was  en- 
titled to  recover  the  difference  from  the  prin- 
cipal, although  the  latter  had  instructed  him 
not  to  pay  it)  ;  Peppercorne  v.  Clench,  26 
L.  T.  Eep.  N.  S.  656  (where  a  broker  bought 
stocks  for  a  principal  who  failed  to  have  a 
valid  transfer  registered  on  the  company's 
books,  and  the  broker  was  allowed  reimburse- 
ment for  the  amount  which  he  paid  the  seller 
as  indemnity  against  calls ) .  See,  however. 
Gray  v.  Haig,  20  Beav.  219,  52  Eng.  Eeprint 
587,  where  a  charge  made  by  an  agent  for  the 
sale  of  goods  against  his  principal  for  an  al- 
lowance in  respect  to  warehousemen's  salaries 
was  disallowed,  no  such  claim  having  been 
made  in  the  accounts  for  fourteen  years. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  57. 

Duty  to  make  separate  contracts  for  prin- 
cipals.—  Where  a  person  instructs  a  broker 
to  buy  and  sell  stocks  for  him  with  the  in- 
tention that  he  shall  only  receive  or  pay  dif- 
ferences, and  authorizes  the  broker  to  pay 
losses  for  him,  the  broker  is  entitled  to  re- 
cover any  sums  that  he  has  paid  for  the 
principal,  even  though  he  has  not  entered  into 
separate  contracts  in  his  behalf,  but  has  ap- 
propriated to  him  parts  of  larger  amounts  of 
stocks  which  the  broker  has  bought  as  a  prin- 
cipal with  a  view  to  dividing  them  among 
different  clients  for  whom  he  has  been  in- 
structed to  buy.  Ex  p.  Eogers,  15  Ch.  D. 
207,  43  L.  T.  Eep.  N.  S.  163,  29  Wkly.  Eep. 

[II,  E.  1.  f.  (n)] 


29  [distinguishing  Eobinson  v.  Mollett,  L.  E. 
7  H.  L.  802,  44  L.  J.  C.  P.  362,  33  L.  T.  Eep. 
N.  S.  544]. 

Unless  a  bargain  be  effected,  however,  a 
broker  cannot  claim  his  expenses  in  attempt- 
ing to  effect  a  bargain.  Didion  v.  Duralde, 
2  Eob.  (La.)  163;  Blanc  v.  New  Orleans  Imp., 
etc.  Co.,  2  Eob.  (La.)  63. 

Special  contracts. —  In  a  contract  to  pay 
for  the  services  of  a  real-estate  broker  in 
"  showing  and  advertising "  land,  the  term 
"  advertising "  must  be  construed  as  mean- 
ing the  publication  of  notice,  in  a  newspaper 
or  otherwise,  of  the  fact  that  the  land  is  for 
sale.  Darst  v.  Doom,  38  111.  App.  397.  If 
an  agent  employed  to  sell  land  was  to  have 
all  obtained  over  a  certain  price,  the  expense 
of  getting  rid  of  an  existing  lien  on  the  land 
must  be  borne  by  the  principal,  not  by  the 
agent.  Wisehart  v.  Dietz,  67  Iowa  121,  24 
N.  W.  752. 

23.  Hill  V.  Morris,  21  Mo.  App.  256;  Sis- 
tare  V.  Best,  88  N.  Y.  527. 

If  forged  certificates  of  stock  are  sold  by  a 
broker  and  the  principal  receives  the  price, 
the  broker,  on  refunding  the  price  to  the 
purchaser,  is  entitled  to  recover  therefor 
from  the  principal,  but  he  is  not  entitled  to 
a  further  sum  which  he  was  obliged  to  pay 
the  purchaser  by  a  resolution  of  the  stock 
exchange,  since  the  principal  by  placing  the 
stock  in  the  broker's  hands  did  not  guarantee 
its  genuineness,  and  he  was  not  bound  by  the 
resolution.  Westropp  v.  Solomon,  8  C.  B. 
345,  13  Jur.  1104,  19  L.  J.  0.  P.  1,  65  E.  C.  L. 
345. 

Transactions  in  broker's  own  name. —  If  a 
merchandise  broker  makes  a  contract  for 
the  sale  of  goods  in  his  own  name  without 
express  authority,  he  cannot  recover  damages 
paid  by  him  to  the  purchaser  on  the  prin- 
cipal's refusal  to  deliver  the  goods.  Haas  v. 
Euston,  14  Ind.  App.  8,  42  N.  E.  298,  56  Am. 
St.  Eep.  288;  Delafield  v.  Smith,  101  Wis. 
664,  78  N.  W.  170,  70  Am.  St.  Eep.  938. 
The  rule  is  otherwise  as  to  stock-brokers. 
See  infra,  notes  24  et  seq. 

24.  Baily  v.  Carnduff,  14  Colo.  App.  169, 
59  Pac.  407  (holding  also  that  it  is  no  de- 
fense that  defendant  was  not  bound  to  de- 
liver the  property  except  on  receipt  of  the 
price,  where  the  brokers  were  not  themselves 
the  purchasers)  ;  Bibb  v.  Allen,  149  U.  S. 
481,  13  S.  Ct.  950,  37  L.  ed.  819;  Bennett  v. 
Covington,  22  Fed.  816;  Biederman  v.  Stpne, 
L.  E.  2  C.  P.  504,  36  L.  J.  C.  P.  198,  16  L.  T. 
Eep.  N.  S.  415,  15  Wkly.  Eep.  811;  Morris  v. 
Brault,  24  Quebec  Super.  Ct.  167. 

25.  Seymour  v.  Bridge,  14  Q.  B.  D.  460,  54 
L.  J.  Q.  B.  347 ;  Chapman  v.  Shepherd,  L.  E. 
2  C.  P.  228,  36  L.  J.  C.  P.  113,  15  L.  T.  Eep. 
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accept  the  property  so  bought,  the  broker  may  sell  it  at  the  best  price  obtainable 
and  hold  the  principal  responsible  for  any  resulting  loss.^'    If  a  broker  pays  out 


N.  S.  477,  15  Wkly.  Rep.  314;  Sentance  v. 
Hawley,  13  C.  B.  N.  S.  458,  7  L.  T.  Rep.  N.  S. 
745,  11  Wkly.  Rep.  311,  106  E.  C.  L.  458 
(where  a  broker  employed  to  buy  goods  on 
credit  paid  for  them  before  the  expiration  of 
the  credit  in  order  to  obtain  a  discount,  and 
he  was  allowed  reimbursement)  ;  Taylor  v. 
Stray,  2  C.  B.  N.  S.  197,  26  L.  J.  C.  P.  287, 
3  Jur.  N.  S.  964,  5  Wkly.  Rep.  761,  89  E.  C.  L. 
197. 

Authority  to  make  advances. —  Statements 
sent  by  a  broker  to  his  customer  contained 
a  printed  notice  reserving  the  right  to  close 
transactions  when  the  margins  were  ex- 
hausted without  giving  notice.  The  customer 
sent  an  order  to  buy  wheat,  but  inclosed  no 
money.  After  the  purchase  the  customer 
sent  his  check,  and  subsequently,  when  his 
margin  had  been  exhausted,  voluntarily  sent 
another  check,  without  inquiry  as  to  whether 
the  broker  had  sold  or  closed  out  the  deal. 
Nothing  was  then  heard  from  the  customer 
for  some  three  months.  It  was  held  that  the 
customer  was  liable  for  further  margins  paid 
by  the  broker,  since  his  acts  constituted  an 
implied  authority  to  advance  margins  and  to 
continue  the  deal.  Van  Dusen-Harrington 
Co.  V.  Jungeblut,  75  Minn.  298,  77  N.  W.  970, 
74  Am.  St.  Rep.  463. 

Transactions  in  broker's  own  name. — ^Where 
a  broker  purchases  property  on  'change  with- 
out disclosing  the  name  of  his  principal,  he 
becomes  liable  personally  for  the  price,  and 
on  payment  of  the  same  can  collect  it  from 
his  principal,  unless  the  latter  shows  pay- 
ment to  the  seller  or  a  release  from  the 
broker.  Knapp  v.  Simon,  96  N.  Y.  284  [re- 
versing  49  N.  Y.  Super.  Ct.  17]  ;  Knapp  v. 
Simon,  86  N.  Y.  311  [reversing  46  N.  Y. 
Super.  Ct.  225]. 

Measure  of  recovery. —  Where  brokers,  hav- 
ing been  ordered  by  a  person  to  buy  stock 
for  him,  buy  and  pay  for  it,  take  the  certifi- 
cate in  their  own  name,  offer  to  transfer  the 
certificate  to  him,  and  demand  payment,  and 
he  neglects  to  pay,  they  may  recover  from 
him  the  price  paid  by  them,  and  not  merely 
the  difference  between  that  price  and  the 
market  value  of  the  stock  on  the  day  of  their 
demand.     Gildings  v.  Sears,  103  Mass.  311. 

Tender  of  property  and  demand  of  price. — 
A  broker  may  recover  of  his  principal  for 
money  advanced  in  purchasing  stock  without 
tendering  it  to  him  (Esser  v.  Linderman,  71 
Pa.  St.  76),  unless  the  broker  buys  it  in  his 
own  name,  in  which  case  he  must  show  a  de- 
mand of  payment  and  a  transfer  or  an  offer 
to  transfer  the  stock  (Merwin  v.  Hamilton, 
6  Duer  (N.  Y.)  244). 

Estoppel  to  claim  advance. —  Defendant,  a 
share-broker,  bought  stock  for  plaintiff,  also 
a  share-broker,  and  sent  to  him  an  account 
debiting  him  with  only  the  premium  and  not 
the  deposit,  althouffh  defendant  had  paid 
both.     Afterward    defendant   sold   the   same 


shares  for  plaintiff,  and  sent  him  an  account, 
crediting  him  with  a  sum  made  up  of  both 
premium  and  deposit.  Plaintiff  bought  and 
sold  these  shares  for  his  own  principal,  and 
debited  and  credited  them  at  the  prices 
charged  as  above  to  himself  on  the  purchase 
and  sale  by  defendant.  It  was  held  that  de- 
fendant was  not  precluded  from  charging 
plaintiff  with  the  deposit  on  the  first  trans- 
action. Bails  V.  Lloyd,  12  Q.  B.  531,  12  Jur. 
827,  17  L.  J.  Q.  B.  247,  5  R.  &  Can.  Cas.  572, 
64  E.  C.  L.  531. 

36.  Marland  v.  Stanwood,  101  Mass.  470 
(holding  further  that  an  action  to  recover 
for  the  loss  is  not  barred  by  the  broker's 
failure  to  notify  the  principal  that  he  will 
hold  him  responsible  therefor)  ;  Gregory  v. 
Wendell,  40  Mich.  432;  Keswick  v.  Rafter, 
35  N.  Y.  App.  Div.  508,  54  N.  Y.  Suppl.  850 
[affirmed  in  165  N".  Y.  653,  59  N.  E.  1124]; 
Pollock  V.  Stables,  12  Q.  B.  765,  17  L.  J. 
Q.  B.  352,  5  R.  &  Can.  Cas.  352,  64  E.  C.  L. 
765;  Bayley  v.  Wilkins,  7  C.  B.  886,  18  L.  J. 
C.  P.  273,  62  E.  C.  L.  886;  Bavliffe  v.  But- 
terworth,  1  Exch.  425,  11  Jur.  1019,  17  L.  J. 
Exch.  78,  5  R.  &  Can.  Cas.  283  (the  last 
three  cases  so  holding,  although  the  broker 
bought  in  his  own  name ) . 

Elements  of  right  to  recover. —  Where  a 
broker  fills  an  order  for  the  purchase  of 
stocks,  and  his  principal  makes  default,  and 
he  thereupon  resells  at  a  loss,  it  is  necessary 
for  him,  in  order  that  he  may  recover  the 
amount  of  the  loss  from  his  principal,  to 
show  that  the  stock  was  actually  purchased 
by  himself  or  by  an  agent  under  his  direc- 
tion at  its  fair  market  price  on  the  day  of 
the  purchase,  and  that  he  actually  paid  the 
purchase-money  therefor;  that  he  notified 
the  principal  of  the  purchase  and  requested 
him  to  receive  the  stock  and  pay  the  price 
paid  for  it;  that  at  the  time  of  this  notice 
he  was  in  a  condition  to  deliver  the  stock, 
by  having  the  stock  or  other  proper  indicia 
of  title  actually  in  hand  or  in  the  hands  of 
his  agent;  that  on  the  failure  of  the  prin- 
cipal to  receive  the  stock  he,  after  a  reason- 
able time  and  notice  to  that  effect  to  the 
principal,  directed  it  to  be  sold;  and  that  it 
was  sold  by  his  agent,  either  at  public  sale 
in  market  overt  or  at  a  sale  publicly  and 
fairly  made  at  the  stock  exchange  or  a  stock 
board  or  a  board  of  brokers  where  such  stocks 
are  usually  sold,  at  a  fair  market  value,  on 
the  day  of  sale.  Rosenstock  v.  Tormey,  32 
Md.  169,  3  Am.  Rep.  125. 

Notice  of  the  resale  must  be  given  to  the 
principal.  Rosenstock  v.  Tormey,  32  Md. 
169,  3  Am.  Rep.  125.  The  notice  of  sale  is 
not  insufficient  for  failing  to  state  the  place 
of  sale,  where  such  stock  was  for  sale  only 
at  the  New  York  stock  board,  and  the  prin- 
cipal had  knowledge  of  the  fact.  And  where 
the  notice  of  sale  was  given  by  letter,  handed 
to  the  postmaster  at  the  broker's  post-office, 
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money  for  his  principal  in  a  settlement  of  differences  in  a  transaction  on  a  stock 
or  produce  exchange,  he  is  entitled  to  reimbursement  therefor."  If  the  principal 
fails  or  refuses  to  put  up  margins  on  demand,  the  broker  may  close  out  the  trans- 
action by  buying  or  selling  to  fullil  the  principal's  contracts  and  hold  the  latter 
for  any  resulting  loss.^  So  the  broker  may  close  out  the  transaction  on  the 
principal's  becoming  insolvent.^'  The  amount  of  the  broker's  recovery  is  not 
limited  to  the  margins  in  his  hands,  but  he  may  recover  the  full  loss  resulting 
from  the  operation ;  ^  nor  is  it  limited  to  what  he  has  actually  paid  in  the  prin- 
cipal's behalf,  but  he  may  recover  the  amount  for  which  he  is  legally  liable.*'  A 
broker  is  not  entitled  to  reimbursement  for  losses  sustained  through  his  failing  to 
follow  the  principal's  instructions,^  or  for  expenses  incurred  by  him  beyond  the 
limits  of  his  autiiority,^  in  the  absence  of  ratification^  or  estoppel.^  A  principal 
not  in  default  is  not  liable  for  a  loss  resulting  fi'om  the  transaction's  being  closed 
out  before  the  settling  day  upon  the  broker's  becoming  a  defaulter  on  the 
exchange,'^  unless  he  ratifies  the  closing  of  the  account  before  the  settling  day." 
The  broker  cannot  claim  reimbursement,  however,  where  the  transaction  in  ques- 
tion was  fictitious,  and  no  actual  purchase  or  sale  was  effected.®    So  if  a  broker, 


■who  inclosed  it  to  the  postmaster  at  the 
post-office  of  his  customer,  stating  that  the 
writer  requested  that  he  would  note  its  de- 
livery to  the  person  addressed,  it  was  bind- 
ing on  the  customer,  although  not  received 
by  him  by  reason  of  his  failure  to  call  at  the 
post-office  until  after  the  day  of  sale.  Worth- 
ington  V.  Tormey,  34  Md.  182. 

27.  Bartlett  v.  Smith,  13  Fed.  263,  4  Mc- 
Crary  388. 

28.  Perin  v.  Parker,  126  111.  201,  18  N.  E. 
747,  9  Am.  St.  Eep.  571,  2  L.  R.  A.  336; 
Gregory  v.  Wendell,  40  Mich.  432;  Knicker- 
bocker V.  Gould,  25  N.  Y.  Wkly.  Dig.  548; 
Bibb  V.  Allen,  149  U.  S.  481,  13  S.-  Ct.  950, 
37  L.  ed.  819.     See  also  supra,  II,  D,  9. 

A  broker  must  give  his  principal  reasonable 
notice  to  furnish  the  requisite  margins  be- 
fore he  can  close  out  the  latter's  account  for 
lack  of  margins  and  hold  him  liable  for  the 
loss  (Perin  v.  Parker,  17  111.  App.  169; 
Minor  ;;.  Beveridge,  67  Hun  (N.  Y.)  1,  21 
N.  Y.  Suppl.  691),  in  the  absence  of  a  stipu- 
lation waiving  notice  (Robinson  v.  Crawford, 
31  N.  Y.  App^Div.  228,  52  N.  Y.  Suppl.  560). 

Agreement  to  carry  stocks  till  settling  day. 
— ^Where  the  broker  agrees  for  a,  good  con- 
sideration that  the  stocks  shall  not  be  sold 
before  the  next  settling  day,  he  loses  his  right 
of  indemnity  against  the  principal  if  before 
that  day  in  breach  of  his  contract  he  wrong- 
fully sells  the  stocks.  Ellis  v.  Pond,  [1898] 
1  Q'.  B.  426,  67  L.  J.  Q.  B.  345,  78  L.  T.  Eep. 
N.  S.  125.      . 

29.  Lacey  v.  Hill,  L.  R.  18  Eq.  182,  43 
L.  J.  Ch.  551,  30  L.  T.  Rep.  N.  S.  484,  22 
Wkly.  Rep.  586. 

30.  Morris  v.  Brault,  24  Quebec  Super.  Ct. 
167. 

31.  Lacey  v.  Hill,  L.  R.  18  Eq.  182,  43 
L.  J.  Ch.  551,  30  L.  T.  Rep.  N.  S.  484,  22 
Wklv.  Rep.  586. 

32.  Boyd  v.  Yerkes,  25  111.  App.  527; 
Knowlton  v.  Fitch.  48  Barb.   (N.  Y.)  593. 

33.  Park  v.  Hogle,  124  Iowa  98,  99  N.  W. 
185;  Carpenter  v.  Momsen,  92  Wis.  449,  65 
N.  W.  1027,  66  N.  W.  692. 
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34.  Sentanee  v.  Hawley,  13  C.  B.  N.  S.  458, 
7  L.  T.  Rep.  N.  S.  745,  11  Wkly.  Rep.  311, 
106  E.  C.  L.  458. 

35.  Marland  f.  Stanwood,  101  Mass.  470. 

36.  Duncan  v.  Hill,  L.  R.  8  Exch.  242,  42 
L.  J.  Exch.  179,  29  L.  T.  Rep.  N.  S.  268,  21 
Wkly.  Rep.  797.  See,  however,  Williams  v. 
Aroni,  35  La.  Ann.  1115,  holding  that  where 
a  person  contracts  with  a  cotton  broker  for 
future  deliverywith  special  reference  to  the 
rules  of  the  New  Orleans  exchange,  and  the 
contract  is  closed  out  under  such  rules  by  the 
broker's  failure  before  its  maturity,  the  lat- 
ter may  recover  from  the  person  so  contract- 
ing the  amount  actually  disbursed. 

If  no  loss  accrues  to  the  principal  by  the 
closing  of  the  transaction  before  the  settling 
day,  he  is  bound  to  indemnify  the  broker 
for  moneys  expended  in  the  purchase  of  stocks 
for  him.  Lacey  v.  Hill,  L.  R.  18  Eq.  182,  43 
L.  J.  Ch.  551,  30  L.  T.  Rep.  N.  S.  484,  22 
Wkly.  Rep.  586. 

37.  Hartas  v.  Ribbons,  22  Q.  B.  D.  254,  58 
L.  J.  Q.  B.  187,  37  Wkly.  Rep.  278  Idistvn- 
guishing  Duncan  v.  Hill,  L.  R.  8  Exch.  242, 
42  L.  J.  Exch.  179,  29  L.  T.  Rep.  N.  S.  268, 
21  Wkly.  Rep.  797]. 

38.  Butcher  v.  ICrauth,  14  Bush  (Ky.)  713 
(holding  that  when  a  broker  is  directed  to 
buy  or  sell  for  account  of  his  principal,  his 
duty  is  to  buy  from,  or  to  sell  to,  third  per- 
sons, and  he  cannot  recover  from  his  principal 
foi*  advances  made  on  account  of  transactions 
where  orders  for  purchases  and  sales  were 
not  executed  by  the  making  of  actual  con- 
tracts with  third  persons,  but  orders  for  pur- 
chases and  sales  by  customers  were  offset 
against  each  other)  ;  Didion  v.  Duralde,  2 
Rob.  (La.)  163;  Tuell  v.  Paine,  39  Misc. 
(N.  Y.)  712,  80  N.  Y.  Suppl.  956  (holding 
also  that  where  a  broker,  being  ordered  to 
purchase  stocks,  never  purchases  them,  the 
customer  is  excused  from  demanding  them)  ; 
Forget  V.  Baxter,  13  Quebec  Super.  Ct.  104. 
See  also  Skelton  v.  Wood,  71  L.  T.  Rep. 
N.  S.  616,  15  Reports  130,  holding  that  a 
broker  is  not  entitled  to  recover  differences 
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having  negotiated  a  time  option  contract  for  his  principal,  cancels  it  before 
maturity  by  setting  off  against  it  contracts  held  by  him  on  the  other  side  of  the 
market,  without  substituting  some  person  for  the  one  from  or  to  whom  he  may 
have  purchased  or  sold  originally,  he  cannot  recover  of  the  principal  losses  sub- 
sequently sustained  in  the  operation.^'  A  broker  is  not  bound  to  realize  on  col- 
lateral deposited  with  him  by  his  principal  as  security  before  suing  on  an  account 
against  the  principal.*' 

g.  Commission  on  Transaction  EfTeeted  by  Principal  Unaided  by  Broker." 
One  employing  a  broker  to  sell  property  may  notwithstanding  negotiate  a  sale 
himself,  and  if  he  does  so  without  the  agency  of  the  broker,  and  before  the  latter 
has  procured  a  purchaser,  he  is  not  liable  to  the  broker  for  a  commission ;  ^^  and 
the  same  rule  applies  in  the  case  of  the  employment  of  a  broker  to  procure  a 
loan  which  the  principal  himself  afterward  procures  without  aid.^^  The  parties 
may  by  contract  avoid  the  effect  of  this  rnle.^ 


on  stock  which  he  purports  to  carry  over 
on  his  principal's  behalf,  where  there  is  no 
existing  contract  between  the  broker  and  any 
third  person  available  for  the  principal  at 
the  time  the  differences  arise.  Ho'-'ever,  a 
broker  may  recover  the  difference  in  the  price- 
of  stock  purchased  for  a  customer  and  the 
amount  at  which  it  was  sold  on  the  latter's 
refusal  to  accept  it,  although  he  has  not 
actually  paid  the  money  for  the  stock,  where 
his  agents,  who  made  the  purchase,  bought 
on  his  credit  and  held  him  liable  for  the 
price.     Worthington  v.  Tormey,  34  Md.   182. 

39.  Kent  e.  WoodhuU,  55 'N.  Y.  Super.  Ct. 
311,  13  N.  Y.  St.  319;  Higgins  v.  McCrea,  116 
U.  S.  671,  6  S.  Ct.  557,  29  L.  ed.  764. 

40.  De  Cordova  v.  Barnum,  130  N.  Y.  615, 
29  N.  E.  1099,  27  Am.  St.  Rep.  538. 

41.  Negotiations  direct  with  principal  see 
infra,  II,  E,  1,  m,  (vm) . 

43.  Arkansas. —  Hill  v.  Jebb,  55  Ark.  574, 
18  S.  W.  1047,  so  holding,  although  the 
broker  produces  a  purchaser  after  a  sale  by 
the  owner. 

California. —  Waterman  v.  Boltinghouse,  82 
Cal.  659,  23  Pac.  195;  Dolan  v.  Scanlan,  57 
Cal.  261. 

Georgia. —  Doonan  v.  Ives,  73  Ga.  295. 

Illinois. —  See  Curtis  v.  Wagner,  98  111. 
App.  345. 

Indiana. —  Stewart  v.  Murray,  92  Ind.  543, 
47  Am.  Eep.  167. 

Nebraska. —  Buck  v.  Hogeboom,  2  Nebr. 
(Unoff.)  853,  90  N.  W.  635.  See,  however, 
Tubbs  V.  Mackintosh,  31  Nebr.  238,  47  N.  W. 
854. 

New  York. —  McClave  v.  Paine,  49  N.  Y. 
561,  10  Am.  Eep.  431  [affirming  2  Sweeny 
407,  41  How.  Pr.  140];  Brown  •«.  Snyder,  57 
N.  Y.  App.  Div.  413,  68  N.  Y.  Suppl.  224; 
Chilton  V.  Butler,  1  E.  D.  Smith  150;  Scherer 
V.  Colwell,  43  Misc.  390,  87  N.  Y.  Suppl. 
490.  See  also  Harris  v.  Rogers,  15  N.  Y. 
St.  396. 

South  Carolina. —  Mordecai  ».  Jaeobi,  12 
Rich.  547. 

Texas. —  Evans  v.  Gay,  (Civ.  App.  1903) 
74  S.  W.  575. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  47. 

Although  the  broker  finds  a  customer  be- 
fore the  principal  sells  the  property  yet  he  is 


not  entitled  to  a  commission  if  he  does  not 
notify  the  ovsTier  thereof  before  the  sale  is 
made  by  the  latter.  Baars  v.  Hyland,  65 
Minn.  150,  67  N.  W.  1148. 

Sale  after  revocation  of  broker's  authority 
see  supra,  II,  E,  1,  a,  (vn). 

43.  Mott  V.  Ferguson,  92  Minn.  201,  99 
N.  W.  804.  See  also  Tribe  v.  Taylor,  1 
C.  P.  D.  505. 

44.  Kimmell  v.  Skelly,  130  Cal.  555,  62 
Pac.  1067 ;  Reed  v.  Reed,  82  Pa.  St.  420.  See, 
however,  Tracey  v.  Abney,  122  Iowa  306,  98 
N.  W.  121;  White  v.  Benton,  121  Iowa  354, 
96  N.  W.  876. 

Consideration  of  contract. —  Where  defend- 
ant employed  brokers  to  sell  her  land,  and 
in  consideration  of  their  services  agreed  to 
pay  them'  a  commission  if  the  sale  should  be 
made  by  them  or  by  defendant  herself  while 
the  contract  was  in  force,  and  the  land  was 
sold  by  defendant  before  their  authority  was 
withdrawn  and  after  they  had  spent  time  and 
money  in  attempts  to  procure  a  purchaser, 
they  were  entitled  to  their  commission,  al- 
though the  purchaser  was  found  by  defend- 
ant, the  time  and  money  spent  by  them  in 
attempting  to  procure  a  purchaser  being  a 
sufficient  consideration  to  support  defendant's 
promise  to  pav  the  commission.  Kimmell  v. 
Skelly,  130  Cal.  555,  62  Pac.  1067.  And 
where  a  principal  contracts  to  pay  a  broker 
a  certain  sum  if  he  sells  his  farm,  and  one 
half  the  amount  if  he  sells  it  without  the 
influence  of  the  brolcer,  the  principal,  if  he 
sells  independently  of  the  broker,  cannot,  on 
the  ground  that  the  contract  is  without  con- 
sideration, avoid  liability  for  the  amount 
agreed  to  be  paid  the  broker.  Hoskins  v. 
Fogg,  60  N.  H.  402.  The  introduction  to  an 
owner  by  a  broker  of  one  who  afterward  buys 
the  property  is  a  sufficient  consideration  for 
a  promise  by  the  owner  that  if  the  agents 
will  abstain  from  further  efforts  he  will, 
when  the  sale  is  effected,  pay  them  half  com- 
missions. Gibson  v.  Gray,  17  Tex.  Civ.  App. 
646,  43  S.  W.  932. 

Construction  of  contract. —  A  provision  in  a 
real-estate  broker's  contract  for  commissions 
for  the  sale  of  land  that  the  owner  may 
withdraw  the  land  from  the  market  or  raise 
the  price  on  paying  to  the  broker  two  per 
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h.  Commission  on  Forfeited  Deposit.  A  real-estate  broker  acting  for  the 
vendor  is  entitled  to  a  commission  on  a  deposit  made  by  the  prospective  purchaser 
and  forfeited  by  him.^ 

i.  Commission  From  Both  Parties.  If  a  broker  merely  brings  together  the 
parties  to  an  exchange  or  purchase  and  sale  of  property,  and  his  employment  then 
terminates,  and  the  parties  themselves  settle  the  terms  of  the  transaction,  he  acts  as 
a  mere  middleman,  and  he  may  accordingly  recover  a  commission  from  each  party 
if  each  has  agreed  to  pay  him/*  If,  however,  the  broker  is  employed  as  the 
agent  of  either  party,  so  that  that  party  relies  on  him  to  secure  the  best  bargain 
possible,  then  the  general  rule  forbidding  a  secret  double  employment  applies, 
and  the  broker  cannot  recover  commissions  from  both  parties  to  the  transaction,*' 


cent  of  the  price  stipulated  therein  is  penal 
in  character,  and  must  be  strictly  construed. 
Tracy  v.  Abney,  122  Iowa  306,  98  N.  W.  121. 
A  qualification  of  a  broker's  right  to  com- 
missions for  the  sale  of  property  that  "  if 
sold  to  a  party  sent  by  Mr.  Repp,  of  this 
"week,  then  no  commission  to  be  paid;  also, 
A.  Ozias,"  limits  the  time  within  which  a 
sale  to  such  persons  may  be  made  without 
payment  of  commissions  to  "this  week." 
Gaty  V.  Clark,  28  Mo.  App.  332. 

What  constitutes  a  sale. —  A  lease  by  de- 
fendant for  five  years  with  the  exclusive 
privilege  to  the  lessee  of  purchasing  at  a 
fixed  price  at  any  tiine  before  the  expiration 
of  the  term  is  a  sale,  within  the  meaning  of 
a  contract  running  for  one  year  and  provid- 
ing that  if  plaintiff  should  effect  a  sale  of 
defendant's  property  he  should  receive  a  cer- 
tain commission,  and  in  case  a  sale  should 
be  made!  without  his  aid,  or  the  property  be 
withdrawn  from  sale,  one  half  such  commis- 
sion. Eucker  v.  Hall,  105  Cal.  425,  38  Pac. 
962.  So  where  an  owner  agreed  to  pay  a 
broker  a  certain  sum  in  case  either  should 
"  sell "  certain  premises,  a  bargain  made  by 
the  owner,  unaided  by  the  broker,  to  sell  the 
land  at  a  certain  sum,  and  take  pay  in  cash 
and  another  parcel  of  land,  and  a  conveyance 
accordingly  by  himself  and  wife,  was  a  sale 
within  the  meaning  of  the  contract.  Goward 
V.  Waters,  98  Mass.  596.  However,  one  who 
agrees  to  allow  a  real-estate  broker  commis- 
sions on  sales  of  land  made  by  himself  is  not 
liable  for  commissions  upon  making  a  con- 
veyance absolute  on  its  face  but  in  fact  a 
mortgage.  Terry  v.  Wilson,  50  Minn.  570, 
52  N:  W.  973. 

Exclusive  agency  see  infra,  II,  E,  1,  m,  (ix). 

45.  Pierce  v.  Powell,  57  111.  323  (holding 
that  the  vendor  is  entitled  to  the  deposit  for- 
feited, the  broker  being  entitled  only  to  his 
commission  thereon)  ;  Gilder  v.  Davis.  137 
N.  Y.  504,  33  N.  E.  599,  20  L.  E.  A.  398  [re- 
versing  18  N.  Y.  Supnl.  544]. 

46.  California. —  Clark  v.  Allen,  125  Cal. 
276,  57  Pac.  985. 

Colorado. —  Manders  ».  Craft,  3  Colo.  App. 
236,  32  Pac.  836. 

Indiana. —  Cox  v.  Haun,  127  Ind.  325,  26 
N.  E.  822. 

Kentucky. —  See  Muller  v.  Keetzleb,  7  Bush 
253. 

Massachusetts. —  Rupp  v.  Sampson,  16 
Gray  398,  77  Am.  Dee.  416. 

[II,  E.  1,  h] 


Michigan. —  Montross  v.  Eddy,  94  Mich. 
100,  53  N.  W.  916,  34  Am.  St.  Eep.  323; 
Ranney  v.  Donovan,  78  Mich.  318,  44  N.  W. 
276. 

Montana. —  Childs  v.  Ptomey,  17  Mont.  502, 
43  Pac.  714. 

New  York. —  Gracie  V.  Stevens,  171  N.  Y. 
658,  63  N.  E.  1117  [affirming  56  N.  Y.  App. 
Div.  203,  67  N.  Y.  Suppl.  688]  ;  Knauss  v. 
Gottfried  Krueger  Brewing  Co.,  142  N.  Y.  70, 
36  N.  E.  867  [reversing  62  Hun  46,  16  N.  Y. 
Suppl.  357] ;  Norton  v.  Genesee  Nat.  Sav., 
etc.,  Assoc,  57  N.  Y.  App.  Div.  520,  68  N.  Y. 
Suppl.  32;  Siegel  v.  Gould,  7  Lans.  177; 
Southack  v.  Lane,  23  Misc.  515,  52  N.'  Y. 
Suppl.  687;  Bonwell  v.  Auld,  9  Misc.  65,  29 
N.  Y.  Suppl.  15  [affirming  7  Misc.  447,  27 
N.  Y.  Suppl.  936]  ;  Balheimer  v.  Reiehardt, 
55  How.  Pr.  414.  See  also  Haviland  v.  Price, 
6  Misc.  372,  26  N.  Y.  Suppl.  757. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §§  52,  53. 

Ignorance  of  double  employment  of  middle- 
man see  infra,  note  48. 

47.  District  of  Columlia. —  Bates  v.  Cope- 
land,  MacArthur  &  M.  50. 

Ketituchy. —  Lloyd  v.  Colston,  5  Bush  587. 

Maryland. —  Raisin  v.  Clark,  41  Md.  158, 
20  Am.  Rep.  66. 

Massachusetts. —  Tollansbee  v.  O'Reilly,  135 
Mass.  80. 

Michigan. —  Hale  v.  Knapp,  134  Mich.  622, 
96  N.  W.  1060  (holding  that  a  real-estate 
agent  having  property  of  others  for  sale,  who 
requests  a  prospective  buyer  to  go  with  him 
to  see .  the  property,  cannot  charge  the  latter 
for  his  services  and  expenses  in  making  such 
trip)  ;  Horwitz  v.  Pepper,  128  Mich.  688,  87 
N.  W.  1034;  Friar  v.  Smith,  120  Mich.  411, 
79  N.  W.  633,  46  L.  R.  A.  229;  Leathers  v. 
Canfield,  117  Mich.  277,  75  N.  W.  612.  45 
L.  R.  A.  33 ;  Scribner  v.  Collar,  40  Mich.  375, 
29  Am.  Rep.  541. 

Minnesota.^— Hdbttt  v.  Sonnesyn,  86  Minn. 
55,  90  N.  W.  115. 

Missouri. —  De  Steiger  v.  HoUington,  17 
Mo.  App.  382. 

New  York. —  Pugsley  v.  Murray,  4  E.  D. 
Smith  245;  Dunlop  v.  Richards,  2  E.  D. 
Smith  181;  Watkins  v.  Cousall,  1  E.  D.  Smith 
65;  Brierly  i:  Connelly,  31  Misc.  268  64 
N.  Y.  SuTjpl.  9 ;  Norman  v.  Reuther,  25  Misc. 
161,  54  N.  Y.  Suppl.  152.  See  also  Levy  v. 
Loeb,  85  N.  Y.   365. 

Pennsylvania. —  Linderman  v.  McKenna,  20 
Pa.  Super.  Ct.  409. 
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unless  they  consent  to  his  acting  for  both  either  expressly  or  by  implication  from 
the  circiuustances  of  the  case.^ 

j.  Rate  or  Amount  of  Compensation.*'  The  rate  or  amount  of  compensation 
to  whicli  a  broker  is  entitled  is  commonly  governed  by  contract,  and  in  deter- 
mining the  question  the  courts  resort  to  the  rules  of  construction  applicable  to 
contracts  in  general.™     In  the  absence  of  a  special  agreement  as  to  the  matter, 


Wisconsin. —  Mever  v.  Hanchett,  43  Wis. 
246. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §§  52,  53. 

Subsequent  payment  of  commission  by  ad- 
verse party. —  The  fact  that  after  the  trans- 
action is  closed  to  the  principal's  satisfaction 
the  adverse  party  pays  the  broker  an  addi- 
tional commission  does  not  deprive  him  of 
the  right  to  a  commission  from  his  principal, 
in  the  absence  of  a  previous  double  employ- 
ment or  bad  faith.  Campbell  v.  Yager,  32 
Nebr.  266,  49  N.  W.  181;  Minster  v.  Beno- 
liel,  32  Misc.  (N.  Y.)  630,  66  N.  Y.  Suppl. 
493  [reversed  on  another  point  in  33  Misc. 
586.  67  N.  Y.  Suppl.  1044]  ;  Jones  v.  Henry, 
15  Misc.  (N.  Y.)  151,  36  N.  Y.  Snppl.  483. 
See  also  Harvey  v.  Mainhart,  31  Pittsb.  Leg. 
J.   (Pa.)   60. 

Recovering  back  commission. —  Where  an 
agent,  in  effecting  a  sale  of  property  for  his 
principal,  has  taken  a  secret  commission  from 
the  purchaser,  the  principal,  notwithstanding 
that  he  has  recovered  from  the  agent  the 
amount  of  the  secret  commission,  is  further 
entitled  to  recover  back  the  commission  which 
he  himself  has  paid  to  the  agent.  Andrews  v. 
Ramsay,  [1903]  2  K.  B.  635,  72  L.  J.  K.  B. 
865,  89  L.  T.  Rep.  N.  S.  450,  52  Wkly.  Rep. 
120. 

Loan  broker. —  A  broker  employed  by  the 
owner  of  lands  to  procure  a  sale  thereof  to 
one  who  shall  agree  to  take  from  the  owner 
a  loan  and  improve  the  property  cannot,  after 
recovering  compensation  from  the  owner  of 
the  property  for  effecting  the  sale,  recover 
compensation  from  the  purchaser  for  pro- 
curing the  loan  to  him.  Vanderpoel  v. 
Kearns,  2  E.  D.  Smith   (N.  Y.)   170. 

Representing  adverse  interest  as  defeating 
right  to  commission  see  supra,  II,  E,  1, 
d,  (n). 

Validity  of  custom  allowing  broker  to  col- 
lect commissions  from  each  party  for  effect- 
ing an  exchange  see  supra,  page  201  note  36. 

48.  Indiana. —  Alexander  v.  Northwestern 
Christian  Univ.,  57  Ind.  466. 

MicMqan. —  Scribner  v.  Collier,  40  Mich. 
575,  29  Am.  Rep.  541. 

Missouri. —  De  Steiger  v.  HoUington,  17 
Mo.  App.  382 ;  Collins  v.  Fowler,  8  Mo.  App. 
588. 

'New  York. —  Rowe  v.  Stevens,  53  N.  Y.  621 
[affirming  35  N.  Y.  Super.  Ct.  189] ;  Geery  v. 
Pollock,  16  N.  Y.  App.  Div.  321,  44  N.  Y. 
Suppl.  673;  Abel  v.  Uisbrow,  15  N.  Y.  App. 
Div.  536,  44  IST.  Y.  Suppl.  573;  Lansing  v. 
Bli.ss,  86  Hun  205,  33  N.  Y.  Supnl.  310:  Dun- 
lop  V.  Richards^  2  E.  D.  Smith  181;  Whiting 
V.  Saunders.  22  Misc.  ^^9,  49  N.  Y.  Suppl. 
1016;  Haviland  v.  Price,  6  Misc.  372,  26 
N.  Y.  Suppl.  757. 


North  Carolina. —  Lamb  v.  Baxter,  130 
N.  C.  67,  40  S.  E.  850. 

Pennsylvania. —  Maxwell  v.  West,  23  Pa. 
Co.  Ct.  302. 

Wisconsin. —  Meyer  v.  Hanchett,  43  Wis. 
246. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  54. 

Knowledge  of  double  employment. —  If  the 
broker  acts  as  a  mere  middleman  it  is  imma- 
terial that  each  party  to  the  transaction  was 
ignorant  of  the  broker's  employment  by  the 
other  party.  Montross  v.  Eddy,  94  Mich. 
100,  53  N.  W.  916.  34  Am.  St.  Rep.  323. 

49.  Damages  for  breach  of  contract  see 
supra,  II,  C.  4. 

Recovery  of  compensation  other  than  com- 
mission see  supra,  II,  E,  1,  f. 

50.  For  various  illustrations  see  the  fol- 
lowing cases: 

Georgia.— Emery  v.  Atlanta  Real  Estate 
Exch.,  88  Ga.  321.  14  S.  E.  556. 

Illinois. —  Kerfoot  v.  Steele,  113  111.  610. 

loioa. —  Heaton  v.  Clark,  122  Iowa  716, 
98  N.  W.  597. 

Michigan. —  Culver  v.  Nester,  lie  Mich. 
191,  74  N.  W.  532. 

Minnesota. —  Emerson  v.  Pacific  Coast, 
etc.,  Packing  Co.,  92  Minn.  523,  100  N.  W. 
365. 

Missouri. —  Clay  v.  Lakenan,  101  Mo.  App. 
563,  74  S.  W.  391. 

New  York. —  Gilder  v.  Davis,  137  N.  Y. 
504,  33  N.  E.  599,  20  L.  R.  A.  398  [reversing 
18  N.  Y.  Suppl.  544] ;  Phelps  v.  Cable  R.  CO., 
122  N.  Y.  639,  25  N.  E.  394;  Berdell  v.  Allen, 
116  N.  Y.  661,  22  N.  E.  1099  [affirming  54 
N.  Y.  Super.  Ct.  38];  Wolfsohn  v.  Haven, 
95  N.  Y.  App.  Div.  621,  88  N.  Y.  Suppl.  475; 
Hart  V.  L.  D.  Garrett  Co.,  93  N.  Y.  App.  Div. 
145,  87  N.  Y.  Suppl.  574;  Gatling  v.  Central 
Spar  Verein,  67  N.  Y.  App.  Div.  50,  73  N.  Y. 
Suppl.  496  (holding  that  where  a  principal 
agreed  to  pay  a  broker,  for  procuring  a  loan, 
a  certain  sum  to  cover  all  fees,  lawyers' 
charges,  advertising,  etc.,  the  broker  could 
not,  on  the  principal's  preventing  perform- 
ance, recover  the  full  sum  named)  ;  Dean  v. 
Woodward,  52  Hun  421,  5  N.  Y.  Suppl.  593 
(holding  that  a  broker  employed  by  the  year 
was  entitled  to  compensation  only  on  sales 
made  to  customers  secured  during  the  cur- 
rent year,  and  not  on  sales  made  to  those 
secured  in  prior  years)  ;  Robert  v.  Sire,  33 
Misc.  755,  67  N.  Y.  Suppl.  860 ;  Buckhout  v. 
Berger,  6  Misc.  432,  27  N.  Y.  Suppl.  133 
(holding  that  where  defendant  employed  a 
broker  to  procure  a  person  to  erect  a  build- 
ing and  lease  it  to  defendant  for  ten  per 
cent  of  its  cost  for  a  term  of  years,  the 
broker's  commissions  are  not  limited  by  the 
amount  of  the  rentals). 
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the  broker  is  entitled  to  a  reasonable  compensation,"  and  this  usually  depends 


Pennsylvania. —  Leimbach  v.  Yamall,  17 
Phila.  211. 

Texas. —  Jenkins  v.  Darling,  (Civ.  App. 
1900)  56  S.  W.  931;  Webb  v.  Barclay,  (Civ. 
App.  1897)   40  S.  W.  1026. 

Virginia. —  Humphreys  v.  Hoge,  (1896) 
25  S.  E.  106. 

England. —  Biggs  v.  Gordon,  8  C.  B.  N.  S. 
638,  98  E.  C.  L.  638. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §§  55,  56. 

Pro  rata  commission. —  Where  an  owner 
authorizes  a  sale  of  his  property  at  the  mini- 
mum price  per  acre,  and  agrees  to  give  the 
broker  a  certain  per  cent  commission,  the 
broker  is  entitled  to  the  same  commission  for 
a  higher  price  oTjtained  by  him.  Bracken- 
ridge  V.  Claridge,  (Tex.  Civ.  App.  1897)  42 
S.  W.  1005.  So  where  a  real-estate  broker 
procures  a  purchaser  at  the  agreed  price,  and 
the  owner  sells  to  him  for  a  less  sum  on 
discovering  that  the  land  does  not  contain 
the  supposed  number  of  acres,  the  broker  is 
entitled  to  his  commission  at  the  agreed  rate 
on  the  latter  sum.  Hoefling  v.  Hambleton, 
84  Tex.  517,  19  S.  W.  689.  And  where  the 
terms  of  sale  are  fixed  by  the  vendor,  in 
accordance  with  which  the  broker  under- 
takes to  produce  a  purchaser,  and  upon  the 
procurement  of  a  purchaser  the  vendor  volun- 
tarily reduces  the  price  of  the  property,  or 
the  quantity,  or  otherwise  changes  the  terms 
of  sale  as  proposed  to  the  broker,  so  that  a 
sale  is  consummated,  or  terms  or  conditions 
are  oflFered  which  the  proposed  buyer  is  ready 
and  willing  to  accept,  the  broker  will  be  en- 
titled to  his  commission  at  the  rate  specified 
in  his  agreement  with  his  principal.  Stewart 
V.  Mather.  32  Wis.  344.  See  also  Raeder  v. 
Butler,  19  Pa.  Super.  Ct.  604.  It  has  been 
held,  however,  that  where  a  real-estate  broker 
is  entitled  to  a  commission  of  one  third  of 
the  excess  above  a  certain  amount  realized 
on  the  sale  of  four  houses,  he  is  not  entitled 
to  a  proportionate  amount  on  the  sale  of 
only  one  house  (Mayor  v.  Haaren,  57  N.  Y. 
Super.  Ct.  574,  5  N.  Y.  Suppl.  436)  ;  and  that 
a  contract  to  pay  a  certain  commission  on 
the  sale  of  lots  at  a  fixed  price  out  of  a 
body  of  land  does  not  entitle  the  agent  to  a 
commission  at  the  same  rate  for  a  large 
body  of  the  land  (Louisville  Bldg.  Assoc,  v. 
Hegan,  49  S.  W.  796,  20  Ky.  L.  Rep.  1629). 

Right  of  broker  to  excess  over  price  named 
by  vendor. —  A  real-estate  agent  employed  to 
sell  land  for  a  certain  price  is  not  entitled  to 
any  excess  over  such  price  that  he  may  obtain 
for  the  land  (Snow  v.  Mcfarlane.  51  111. 
App.  448;  Turnley  v.  Michael,  (Tex.  App. 
1891)  15  S.  W.  912),  in  the  absence,  of 
agreement  therefor  (Blakeslee  v.  Ervin,  40 
Nebr.  130,  58  N.  W.  850).  Agreement  for 
sale  at  net  price  see  also  infra,  note  78. 

Evidence  of  agreed  amount. —  Where  plain- 
tiff testified  that  he  told  defendant  what  the 
commission  would  be  for  the  lease  of  his 
property,  but  was  silent  as  to  what  the 
eommission  was,  and  defendant  says  that  the 
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first  claim  plaintiff  made  was  throe  hundred 
and  fifty  dollars,  plaintiff  cannot  recover  a 
larger  amount.  Duncan  v.  Borden,  13  Colo. 
App.  481,  59  Pac.  60.  The  fact  that  a  mer- 
chant had  settled  with  another  dealer,  who 
furnished  a  part  of  the  merchandise  sold  by 
a  broker,  on  the  basis  of  a  representation 
made  by  him  that  the  broker  was  to  receive 
as  his  commission  all  that  the  merchandise 
sold  for  above  a  certain  price  does  not  con- 
clusively establish,  in  an  action  by  the 
broker  against  the  merchant  for  such  com- 
mission, that  he  is  entitled  thereto.  May  v. 
Schuyler,  43  N.  Y.  Super.  Ct.  95.  However, 
in  the  absence  of  a  special  agreement,  evi- 
dence that  the  broker  was  willing  to  accept  a 
specified  sum  does  not  show  that  he  was  not 
entitled  to  the  entire  amount  of  brokerage. 
Donohue  v.  Flanagan,  9  N.  Y.  Suppl.  273. 

Evidence  of  value  of  property. —  A  judg- 
ment for  brokerage  measured  on  the  value  of 
the  property  at  the  time  of  sale  on  the  ex- 
change is  not  sustained,  where  there  is  no 
proof  of  a  positive  nature  showing  such 
value.  McCormick  v.  McCaffrey,  32  Misc. 
(N.  Y.)   727,  66  N.  Y.  Suppl.  390. 

51.  Connecticut. —  Hartman  v.  Warner,  75 
Conn.  197,  52  Atl.  719. 

Massachusetts. —  Hollis  v.  Weston,  156 
Mass.  357,  31  N.  E.  483. 

'Nehrasha. —  Lansing  v.  Johnson,  18  Nebr. 
174,  24  N.  W.  726. 

2Vew  Yorh. —  Baer  v.  Koch,  2  Misc.  334, 
21  N.  Y.  Suppl.  974. 

Texas. —  Harrell  ».  Zimpleman,  66  Tex. 
292,  17  S.  W.  478. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §§  55,  56. 

If  the  amount  of  compensation  is  fixed  by 
express  contract,  the  broker  is  not  entitled  to 
a,  reasonable  compensation  independently  of 
contract.  McDermott  v.  Abney,  106  Iowa 
749,  77  N.  W.  505;  Beatty  v.  Russell,  41 
Nebr.  321,  59  N.  W.  919;  Evans  v.  Gay,  (Tex. 
Civ.  App.  1903)   74  S.  W.  575. 

Compensation  for  getting  option. —  One  not 
employed  to  purchase  property  but  simply  to 
procure  an  option  and  whose  employer  does 
not  avail  himself  of  the  services  rendered  to 
make  the  purchase  is  entitled  only  to  reason- 
able compensation  and  not  to  the  same'  com- 
pensation to  which  he  would  have  been  en- 
titled had  he  been  employed  to  purchase  ttie 
property.  Boardmanv.  Hanks,  185  Mass. 
555,  70  N.  E.  1012. 

Compensation  for  negotiating  lease  see 
Sohultz  V.  Goldman,  (Ariz.  1901)  64  Pac. 
425;  Daube  v.  Nessler,  50  111.  App.  166, 
holding  that  the  value  of  the  services  of  a 
real-estate  broker  for  negotiating  a  lease 
cannot  be  measured  by  the  value  of  the  fee, 
regardless  of  the  terms  of  the  lease. 

Compensation  less  than  commission. —  If  a 
broker  employed  to  effect  a  sale  at  a  certain 
commission  merely  procures  a  customer  who 
subsequently  purchases  of  the  owner  directly, 
a  judgment  awarding  the  broker  a  less  sum 
than  the  commission  on  a  completed  sale  will 
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upon  the  amount  allowed  by  custom  or  usage  locally  prevailing  among  the  par- 
ticular class  of  brokers  in  question.^'  In  estimating  the  commission  upon  an 
exchange  of  real  estate  the  actual  and  not  the  trade  value  of  the  property  should 
be  taken  as  the  basis."^  If  several  properties  are  sold  without  a  separate  valua- 
tion, a  broker  who  was  promised  a  certain  percentage  of  the  proceeds  of  the  sale 
of  part  of  the  properties  is  entitled  to  that  percentage  of  the  proceeds  of  all.^ 
A  broker  who  agrees  to  take  real  estate  as  compensation  is  entitled  to  recover  a 
commission  in  cash  upon  the  principal's  refusal  to  convey  the  realty.^^  In  some 
cases  the  amount  of  compensation  is  governed  by  statute.^^ 


not  be  set  aside  on  appeal.  Gregg  v.  Loomis, 
22  Nebr.  174,  34  N.  W.  355. 

Ezcessiveness  of  commission. —  A  commis- 
sion of  two  and  one-half  per  cent  for  selling 
property  is  not  excessive.  Gracie  ».  Stevens, 
171  N.'Y.  658.  63  N.  E.  1117  {affirming  56 
N.  Y.  App.  Div.  203,  67  N.  Y.  Suppl.  688]. 

53.  Connecticut. —  Hartman  v.  Warner,  75 
Conn.  197,  52  Atl.  719;  Williams  v.  Clowes, 
75  Conn.  155,  52  Atl.  820. 

Iowa. —  See  Sample  v.  Rand,  112  Iowa  616, 
84  N.  W.  683. 

MarylaTid. —  See  Thomas  v.  Brandt,  ( 1893 ) 
26  Atl.  524. 

Massachusetts. —  Graves  v.  Dill,  159  Mass. 
74,  34  N.  E.  336. 

Missouri. —  Ashby  v.  Holmes,  68  Mo.  App. 
23 ;  Green  v.  Wright,  36  Mo.  App.  298. 

Nebraska. —  Lansing  v.  Johnson,  18  Nebr. 
174,  24  N.  W.  726. 

New  York. —  Robinson  v.  Norris,  51  How. 
Pr.  442  ( holding  that  one  who  employs  stock- 
brokers to  purchase,  carry,  and  sell  stocks 
on  his  account  cannot  dispute,  as  too  high, 
the  rates  of  commissions  charged  against 
him  for  raising  money  to  carry  his  stocks  in 
a  stringent  money  market,  where  he  is  in- 
formed of  their  custom  in  that  respect  at 
the  beginning  of  their  dealings,  and  is  kept 
informed  at  short  intervals  of  the  daily  state 
of  his  accounts  with  them,  and  makes  no 
objection  thereto  until  a  settlement  is  de- 
manded) ;  Hull  V.  Cardwell,  2  N.  Y.  City 
Ct.  76  (holding  that  since,  in  the  absence  of 
any  express  agreement,  the  custom  is  to  al- 
low percentage  on  the  actual  rental,  a  broker 
who  procures  a  tenant  for  premises  for  six 
months  at  the  rate  of  one  thousand  dollars 
a  year  is  entitled  to  brokerage  on  five  hun- 
dred dollars  only) . 

PermsylvoMia. —  Potts  v.  Aechternacht,  93 
Pa.  St.  138;  Inslee  v.  Jones,  Brightly  76. 

England. —  Spain  v.  Parr,  39  L.  J.  Ch.  73, 
21  L.  T.  Rep.  N.  S.  555,  18  Wkly.  Rep.  110. 
See  also  Murray  v.  Curry,  7  C.  &  P.  584,  32 
E   C  L  771 

See  8  Cent.  Dig.  tit.  "Brokers,"  §§  55,  56. 

See,  however,  Harrell  v.  Zimpleman,  66 
Tex.  292,  17  S.  W.  478  (holding  that,  where 
property  is  placed  in  the  hands  of  a  real- 
estate  agent  for  sale,  he  is  entitled  to  rea- 
sonable compensation  for  his  services,  re- 
gardless of  custom,  in  the  absence  of  a  con- 
tract making  the  right  to  compensation  de- 
pendent on  the  sale  of  the  property  by  him)  ; 
Hinton  v.  Coleman,  45  Wis.  165  (holding  that 
evidence  that  the  customary  commission  on 


sales  on  real  estate  is  three  per  cent  of  the 
price  is  not  sufficient  evidence  of  the  value 
of  the  services  rendered  in  making  such  a 
sale  to  sustain  a  recovery  upon  a  quantum 
meruit  therefor) . 

The  custom  must  be  certain,  uniform,  and 
generally  understood  else  it  is  not  binding  on 
the  principal.  Inslee  v.  Jones,  Brightly 
(Pa.)  76;  Pratt  v.  Bank.  12  Phila.  (Pa.) 
378.  See  also  Calland  v.  Trapet,  70  111.  App. 
228;  Potts  V.  Aechternacht,  93  Pa.  St. 
138. 

Extra  charges  in  stock  transaction. —  A 
broker  carrying  stock  in  the  New  York  stock 
market  for  a  princii)al  at  an  agreed  rate  has 
no  right  to  make  extra  charges  in  a  time  of 
panic,  even  though  he  paid  a  New  York 
broker  as  high  as  one  per  cent  a  day,  and 
the  acceptance  by  the  principal  upon  a  sale 
of  the  stock  of  the  balance  due  on  the  state- 
ment rendered,  in  which  such  charges  were 
included,  is  no  more  than  competent  evidence 
of  an  agreement  authorizing  them.  Wagner 
V.  Peterson,  83  Pa.  St.  238. 

53.  Boyd  v.  Watson,  101  Iowa  214,  70 
N.  W.  120 ;  Porter  v.  Hellingsworth,  30  Misc. 
(N.  Y.)  628,  62  N.  Y.  Suppl.  796.  See  also 
Calland  v.  Trapet,  70  111.  App.  228. 

54.  Huff  V.  Hardwick,  (Colo.  App.  1904) 
75  Pac.  593. 

55.  Morey  v.  Harvey,  18  Colo.  40,  31  Pac. 
719. 

56.  Cook  V.  Phillips,  56  N.  Y.  310;  Broad 
V.  Hoffman,  6  Barb.  (N.  Y.)  177;  Corp  v. 
Brown,  2  Sandf.  (N.  Y.)  293;  Vanderpoel  v. 
Kearns,  2  B.  D.  Smith  (N.  Y.)  170,  all  de- 
cided under  a  statute  regulating  the  com- 
missions chargeable  by  loan  brokers. 

Effect  of  statute  on  contract  for  greater 
compensation. —  A  statute  which  forbids  any 
person  to  charge  more  than  one  half  of  one 
per  cent  brokerage  for  procuring  a,  loan,  but 
does  not  prescribe  any  penalty  for  its  viola- 
tion, does  not  render  void  a,  contract  for  a 
greater  brokerage,  but  the  broker  can  recover 
only  the  statutory  amount.  Buchanan  v. 
Tilden,  18  N.  Y.  App.  Div.  123,  45  N.  Y. 
Suppl.  417. 

Operation  of  statute.—  1  N.  Y.  Rev.  St. 
p.  709,  restricting  brokers'  fees  for  negotiat- 
ing loans  to  one  half  of  one  per  cent  on  the 
amount  loaned,  applies  to  a  contract  for  a 
loan  procured  while  the  statute  was  in  force, 
although  not  sought  to  be  enforced  until  after 
the  statute  was  changed.  Anderson  t'. 
Dwyer,  61  N.  Y.  Suppl.  1114  [affirmed  in 
30  Misc.  793,  63  N.  Y.  Suppl.  201]. 

[11,  E,  1,  j] 
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k.  Persons  Entitled  to  Compensation  ^''  —  (i)  Is  Oenbral.  The  broker  who 
effects  a  sale  is  ordinarily  the  one  who  is  entitled  to  the  commission.^ 

(ii)  SuBAGENTS?^  A  real-estate  broker  and  his  subagent  stand  in  practically 
the  same  relative  position  i7iter  se  with  reference  to  the  right  to  compensation 
as  do  the  principal  and  the  broker.^  Ordinarily  the  principal  is  not  liable  to 
compensate  a  subagent  employed  by  the  broker.*^ 

(rii)  AoBEEMENTS  Fob  Division  OF  Commission:  A  broker  who  has  been 
employed  to  negotiate  a  transaction  frequently  calls  in  the  aid  of  another  broker, 
with  whom  he  agrees  to  divide  the  commission.  The  rights  and  liabilities  of  the 
parties  under  these  arrangements  depend  upon  their  particular  terms,  and  if 
valid  *^  they  are  construed  and  enforced  the  same  as  other  contracts.^  A  broker 
with  whom  the  commission  for  selling  land  is  to  be  divided  must  deal  fairly  by 
the  other,^  and  if  he  transacts  business  directly  witli  the  owner  and  linds  a  pur- 
chaser and  collects  the  commission  he  is  liable  to  the  other  for  his  share  of  it,*' 
without  any  request  on  the  part  of  the  principal  to  deliver  it  to  that  other.*'  If 
the  broker  with  whom  the  commission  for  selling  land  is  to  be  divided  himself 


57.  Right  to  compensation  as  between  lival 
brokers  see  infra,  II,  E,  1,  m,   (vii). 

58.  O'Toole  v.  Dolan,  129  Cal.  471,  62  Pae. 
30  (holding  that  where  mine  owners  executed 
a  written  contract  to  sell  the  mine  to  a 
broker  on  certain  conditions,  and  orally 
agreed  that  if  he  did  not  buy  it  himself  but 
effected  a  sale  they  would  pay  him  a  certain 
commission,  and  the  broker  assigned  the  con- 
tract to  another,  who  assigned  it  to  a  third 
person,  who  bought  the  mine,  a  finding  that 
the  broker  effected  the  sale  is  not  contrary 
to  the  law  and  facts)  ;  McCann  v.  Bailey,  60 
Mo.  App.  456  (holding  that  one  real-estate 
agent  cannot  recover  from  another  commis- 
sions for  a  sale  of  property  which  was  in 
fact  made  by  a:nother  firm  of  agents,  and  not 
induced  by  anything  said  or  done  by  plain- 
tiff, although  plaintiff  was  the  first  to  dis- 
close to  defendant  the  name  of  the  pur- 
chaser) ;  Yarborough  v.  Creager,  (Tex.  Civ. 
App.  1903)  77  S.  W.  645  (holding  that,  if  a 
broker  was  the  procuring  cause  of  the  sale, 
his  right  to  a  commission  does  not  depend 
upon  any  contract  the  principal  may  have 
made  with  other  brokers  relative  to  the 
sale)  ;  Arnold  v.  Garner,  11  Jur.  339,  16  L. 
J.  Ch.  339,  2  Phil.  231,  22  Eng.  Ch.  231,  41 
Eng.  Reprint  931  (holding  that,  where  brok- 
ers are  directed  by  an  order  of  the  court  to 
take  possession  for  the  purpose  of  selling 
property,  they  are  entitled  to  the  ordinary 
remuneration,  notwithstanding  that  they  are 
mortgagees ) . 

59.  Authority  to  employ  subagent  in  gen- 
eral see  supra,  II,  C,  2,  d. 

Ratification  of  emplo3anent  of  subagent  see 
supra,  II,  E,  1,  a,  (iv). 

60.  Colorado. —  Leonard  v.  Roberts,  20 
Colo.  88,  36  Pac.  880. 

Missouri. —  Hill  v.  Morris,  15  Mo.  App. 
322. 

'Seio  York. —  Whiting  v.  Saunders,  23  Misc. 
332,  51  N.  Y.  Suppl.  211  (holding  that  where 
a  real-estate  broker  is  employed  to  and  does 
effect  an  exchange  of  real  property,  the  dis- 
closure to  him  of  a  principal  for  whom  his 
employer  is  acting  as  agent  does  not  deprive 

[II,  K,  1,  k,  (I)] 


him  of  his  right  to  recover  his  commissions 
from  the  agent,  if  it  is  not  made  until  after 
the  transaction  has  been  in  fact  negotiated, 
although  prior- to  the  actual  execution  of  the 
contract  for  the  exchange)  ;  Weinstein  v. 
Golding,  17  Misc.  613,  40  N.  Y.  Suppl.  680. 

Texas. —  Eastland  v.  Manev,  ( Civ.  App. 
1904)  81  S.  W.  574  (holding'that  where  an 
agent  employed  to  sell  land  employed  a  sub- 
agent,  agreeing  to  sell  at  a  certain  price  if 
the  owners  agreed  to  take  it,  the  subagent 
took  the  risk  of  getting  his  commission  from 
making  a  sale  at  that  price)  ;  Blake  v.  Aus- 
tin,  (Civ.  App.  1903)   75  S.  W.  571. 

Wisconsin. —  Barthell  v.  Peter,  88  Wis.  316, 
60  N.  W.  429,  43  Am.  St.  Rep.  906. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  60. 

61.  Hill  «.  Morris,  15  Mo.  App.  322;  Car- 
roll V.  Tucker,  2  Misc.  (N.  Y.)  397,  21  N. 
Y.  Suppl.  952;  Mason  v.  Clifton,  3  F.  &  F. 
899. 

63.  Wilson  v.  Gregory,  36  N.  J.  L.  315,  13 
Am.  Rep.  44^  holding  that  where  a  broker 
procured  a  customer  for  another  broker  upon 
the  understanding  that  the  latter  should 
charge  for  procuring  a  loan  of  money  at  a 
rate  prohibited  by  statute,  and  that  the  com- 
mission should  be  shared  between  them,  he 
could  not  recover  a  share  of  the  commission 
paid  by  the  customer. 

63.  See  for  example  Whitcomb  i).  Dickin- 
son, 169  Mass.  16,  47  N.  E.  426  (holding 
that  where  a  broker  for  the  sale  of  land  who 
agreed  to  pay  other  brokers  a  certain  sum 
out  of  his  own  commission  if  they  sold  at  a 
certain  price  but  who  had  no  interest  in  the 
land,  as  such  brokers  knew,  is  not  liable  to 
them  for  commissions  on  a  sale  at  a  less 
price)  ;  Halperin  v.  Gallender,  17  Misc.  (N. 
Y.)  362,  39  N.  Y.  Suppl.  1044;  Dearing  v. 
Sears,  3  N.  Y.  Suppl.  31. 

64.  Talbott  v.  Luckett,  (Md.  1894)  30  Atl. 
565. 

65.  Kohn  v.  Jacobs,  4  Misc.  (N.  Y.)  265, 
23  N.  Y.  Suppl.  1033.  See  also  Dearing  V. 
Sears,  3  N.  Y.  Suppl.  31. 

66.  Kaufman  v.  Bloch,  5  Misc.  (N.  Y.)  404, 
25  N.  Y.  Suppl.  758. 
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purcliases  the  property  lie  is  entitled  to  no  share  of  the  commission,"  and  if  the 
owner  himself  sells  the  property  and  no  commission  is  paid  the  agreement  for 
division  of  commissions  becomes  inoperative.^^  If  the  owner  pays  the  commis- 
sion to  the  broker  with  whom  he  deals  without  notice  of  the  other  broker's  rights, 
he  is  not  liable  to  the  other  for  his  share  of  tlie  commission.** 

1.  Persons  Liable  For  Compensation.™  The  question  of  who  is  liable  for  com- 
missions due  a  broker  depends  on  the  circumstances  of  the  particular  case." 
Ordinarily  the  person  employing  the  broker  is  liable,''^  but  this  rule  may  be 


67.  Morgenstern  v.  Hill,  8  Misc.  (N.  Y.) 
356,  28  N.  Y.  Suppl.  704. 

68.  McCann  v.  Sawyer,  59  Mo.  App.  480. 

69.  Eanney  v.  Donovan,  78  Mich.  318,  44 
N.  W.  276. 

70.  Identity  of  principal  see  supra,  II,  C, 
2,  c. 

71.  Iowa. —  Wilson  ».  Webster,  88  Iowa 
514,  55  N.  W.  571,  where  the  purchaser  was 
held  not  liable. 

Kentucky. —  Schamberg  v.  Auxier,  101  Ky. 
292,  40  S.  W.  911,  19  Ky.  L.  Eep.  548,  hold- 
ing that  where  a  title  bond  is  executed  to 
several  joint  purchasers^  each  is  bound  for 
the  whole  commission  payable  to  one  who  has 
assisted  them  in  making  the  purchase. 

Louisiana. —  Miller  v.  Curtis,  23  La.  Ann. 
33,  holding  that  where  a,  prospective  pur- 
chaser of  land  was  informed  by  the  broker 
that  the  terms  of  the  sale  included  the  pay- 
ment of  the  brokerage  by  the  purchaser,  and 
he  joined  with  him  in  the  purchase  another 
who  know  nothing  of  the  agreement  to  pay 
brokerage,  he  was  liable  to  the  broker  for  the 
full  amount  of  the  brokerage. 

Vein  York. —  Kedfield  v.  Tegg^  38  N.  Y.  212 
(holding  that  where  a  broker's  services  in 
eflFeeting  an  exchange  were  rendered  in  pur- 
suance of  a  prior  employment  by  one  of  the 
parties,  the  fact  that  the  other  party  joined 
the  one  in  a  written  promise  to  pay  the  com- 
mission did  not  release  the  one  from  his 
liability)  ;  Smyth  v.  Mack,  19  N.  Y.  Suppl. 
347  (where  a  nominal  vendor  was  held  not 
liable  for  the  commission)  ;  Fitch  v.  Cun- 
ningham, 27  N.  Y.  Wkly.  Dig.  108  (holding 
that  a  broker  negotiating  with  the  president 
of  a  corporation  to  find  a  buyer  of  certain 
products  of  the  corporation,  and  obtaining 
an  agreement  of  the  president  personally  to 
pay  him  on  his  objecting  to  the  corpora- 
tion's financial  standing,  makes  no  contract 
with  the  corporation,  but  is  entitled  to  re- 
cover of  the  president,  as  soon  as  he  obtains 
such  buyer). 

Pennsylvania. —  Diehl  v.  Levis,  1  Wkly. 
Notes  Gas.  483,  holding  that  where  property 
in  the  hands  of  a  trustee  is  sold  by  a  broker 
under  an  employment  by  the  equitable  owner, 
the  trustee,  who  conveys  the  legal  title,  is 
not  liable  for  commissions. 

Virginia. —  Humphreys  v.  Hoge,  (1896)  25 
S.  E.  106,  where  a  person  taking  a  "  deal " 
from  the  hands  of  a  prospective  purchaser 
was  held  to  assume  the  payment  of  the  com- 
mission as  well  as  of  the  price  of  the  prop- 
erty. 

England. —  Gunn  v.  Showell's  Brewery  Co., 


50  Wkly.  Rep.  659,  holding  that  where  a 
corporation  employed  a  broker  to  find  prop- 
erty for  it,  and  subsequently  a  new  corpora- 
tion was  formed  which  was  merely  ancillary 
to  the  old,  and  the  new  company  purchased 
the  property  found  by  the  broker,  it  was 
liable  for  the  commission. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  62. 

73.  Connecticut. —  Williams  v.  Clowes,  75 
Conn.  155.  52  Atl.  820. 

Maryland. —  .Tones  v.  Adler,  34  Md.  440. 

Michigan. —  Moore  v.  Daiber,  92  Mich.  402, 
52  N.  W.  742. 

Missouri. — -Adams  v.  Dieren,  92  Mo.  App. 
129,  holding  that  where  a  person  wishing  to 
purchase  certain  realty  engages  a  broker  to 
secure  it  for  him,  and  subsequently,  without 
the  knowledge  of  the  broker,  secures  the  serv- 
ices of  a  third  person,  who  makes  the  pur- 
chase and  receives  the  commission,  the  broker 
cannot  maintain  an  action  against  the  latter 
to  recover  the  commission,  as  his  remedy  is 
against  the  party  employing  him. 

THeio  York. —  Whiting  v.  Saunders,  22  Misc. 
539,  49  N.  Y.  Suppl.  1016;  Landsberger  v. 
Murray,  6  Misc.  605,  25  N.  Y.  Suppl.  1007. 

Texas. —  Taylor  v.  Cox,  (Sup.  1891)  16  S. 
W.  1063. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  62. 

Agents. —  One  who  procures  a  real-estate 
broker  to  obtain  a  loan  on  land,  without  dis- 
closing the  name  of  the  owner  of  the  lg,nd, 
for  whom  the  loan  is  in  fact  intended,  is 
himself  liable  for  the  value  of  the  broker's 
services.  Bacon  v.  Rupert,  39  Minn.  512,  40 
N.  W.  832.  So  where  an  agent  assumes  with- 
out authority  to  employ  a  broker,  he  may  be 
held  personally  liable  for  a  commission. 
Brown  v.  Barse,  3  ST.  Y.  App.  Div.  257,  38 
N.  Y.  Suppl.  400. 

Executors  and  administrators. —  A  promise 
by  a  person  to  a  broker  to  compensate  him 
on  a  sale  of  land,  followed  by  a  sale  made  by 
such  person  as  administrator,  constitutes  a 
personal  contract,  unconnected  with  the 
ownership  of  thef  land,  upon  which  compen- 
sation is  recoverable.  Moore  v.  Daiber,  92 
Mich.  402,  52  N.  W.  742.  An  admission  by 
defendant  executor,  in  an  action  for  commis- 
sion for  procuring  a  purchaser  of  testator's 
land,  that  he  was  an  executor  and  trustee 
under  the  will,  is  not  sufficient  to  show  him 
authorized  to  sell  the  land,  so  as  to  render 
him  officially  liable.  Guthmann  v.  Meuer,  31 
Misc.  (N.  Y.)   810,  63  N.  Y.  Suppl.  971. 

Guardians. —  Where,  in  employing  plaintiff 
as  a  real-estate  broker  to  effect  a  sale  of 
lands,   defendant  acted   as   guardian   of   the 
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changed  by  contract  between  the  parties  interested.'^  One  who  employs  a  broker 
to  find  a  purchaser  is  usually  liable  for  compensation  regardless  of  the  nature  of 
his  interest  in  the  property,'^  and  of  whether  or  not  he  has  any  interest  in  it 
whatsoever.'''  A  real-estate  broker  representing  one  party  only  cannot  recover 
commissions  from  the  other.'' ^ 

m.  Suffleieney  of  Services  of  Broker  —  (i)  In  Oenbbal,  A  broker  is  not 
entitled  to  compensation  until  he  has  performed  the  undertaking  assumed  by 
him.'"     The  right  to  compensation  depends  upon  a  performance  of  the  stipula- 


owner,  and  had  no  personal  or  private  in- 
terest in  the  property,  all  of  which  was 
kno^vn  to  plaintiff,  defendant  cannot  be 
charged  individually  for  a  commission.  Hud- 
son V.  Scott,  125  Ala.  172,  28  So.  91. 

Officers  of  coiporation. —  Where  defendant 
in  his  negotiations  with  the  broker  did  not 
purport  to  bind  himself  individually,  but  pur- 
ported to  bind  a  corporation  of  which  he  was 
president,  no  recovery  can  be  had  against 
him  for  commissions.  Gifoeltz  v.  Armstrong, 
(Iowa  1904)   99  N.  W.  128. 

Partners. —  Where  a  customer  of  stock- 
brokers had  a  speculative  account  with  them 
standing  in  his  owti  name  but  in  which  he 
and  two  other  parties,  one  of  them  an  agent 
of  the  brokers,  were  interested,  the  brokers 
were  entitled  to  regard  all  three  as  partners 
in  the  transaction,  and  the  customer  was 
therefore  individually  liable  for  the  entire 
balance  due  to  the  brokers  on  the  account. 
Wolff  V.  Lockwood,  70  N.  Y.  App.  Div.  569, 
75  N.  y.  Suppl.  605. 

Liability  of  husband  employing  broker  to 
sell  wife's  property  see  infra,  note  75. 

73.  Parker  v.  Merrill,  173  Mass.  391,  53 
N.  E.  913;  King  «.  Benson,  22  Mont.  256,  56 
Pac.  280  (holding  that  where  a,  broker  was 
told  by  the  principal  that  he  must  look  to 
the  intending  purchasers  for  his  compensa- 
tion for  making  the  sale,  and  nothing  else 
was  ever  said  about  compensation,  he  can- 
not recover  his  commissions  from  the  prin- 
cipal) ;  Bab  V.  Hirschbein,  11  N.  Y.  Suppl. 
776;  McClave  V.  Maynard,  35  How.  Pr.  (N.  Y.) 
313;  Bowles  v.  Allen,  (Va.  1895)  21  S.  E. 
665. 

Consideration  of  contract. — A  contract  by  a 
person  having  no  interest  in  the  transaction 
to  paj'  the  commission  if  a  sale  is  effected  is 
void  unless  based  on  a  sufficient  considera- 
tion. Smyth  V.  Mack.  19  N.  Y.  Suppl.  347. 
There  is  a  sufficient  consideration  for  a 
promise  to  pay  a  commission,  however,  where 
a  broker  requested  by  an  owner  to  find  a 
purchaser  at  a  certain  price  showed  it  to 
defendant,  who  told  the  broker  that  he  (de- 
fendant) could  do  better  by  negotiating  per- 
sonally with  the  owner,  and  that  if  the 
broker  would  keep  out  of  the  way  he  would 
pay  him  a  commission  when  he  bought  the 
land.  Abraham  v.  Goldberg,  6  Misc.  (N.  Y.) 
43,  25  N.  Y.  Suppl.  1113.  See  also  Myers  v. 
Dean,  132  N.  Y.  65.  30  N.  E.  259  [reversing 
16  Daly  251,  10  N.  Y.  Suppl.  532]. 

Oral  agreement  to  pay  commission  due 
from  another  see,  generally,  Frauds,  Stat- 
ute or. 

74.  Jones  v.  Adler,  34  Md.  440    (holding 
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that  an  employer  is  liable  whether  he  holds 
the  legal  title  beneficially  or  in  trust)  ;  Tay- 
lor V.  Cox,  (Tex.  Sup.  1891)  16  S.  W.  10G3 
(holding  that  one  who  does  not  own  the 
property  but  has  an  interest  therein  is  liable). 

75.  California. —  Piske  v.  Soule,  87  Cal. 
313,  25  Pac.  430,  where  brokers  employed  by 
a  husband  were  ignorant  that  the  property 
belonged  to  the  wife. 

Iowa. —  Rounds  v.  Alee,  116  Iowa  345,  89 
N.  W.  1098.  where  a  husband  was  held  liable 
to  a  broker  whom  he  employed  to  sell  his 
wife's  property. 

Missouri. —  Enright  v.  Ford,  106  Mo.  App. 
705,  80  S.  W.  291. 

ZVew;  York.—  Sistare  v.  Best.  88  N.  Y.  527 ; 
Whiting  V.  Saunders,  22  Misc.  539,  49  N.  Y. 
Suppl.  1016;  Dearing  v.  Sears,  3  N.  Y.  Suppl. 
31,  in  both  of  which  last  two  cases  a  hus- 
band employed  a  broker  to  sell  his  wife's 
property. 

Oklahoma. —  Gorman  v.  Hargis,  6  Okla. 
360,  50  Pac.  92. 

See  8  Cent.  Dig.  tit.  "  Brokers."  §  62. 

Defect  in  principal's  title  as  defeating  right 
to   commission  see  infra,  II,  E,   1,  m,    (x), 

(A),    (2). 

Liability  of  employer  who  acts  in  repre- 
sentative capacity  see  supra,  note  72. 

76.  Arkansas. —  Boysen  v.  Robertson,  70 
Ark.  56.  68  S.  W.  243. 

Maryland. —  Blake  v.  Stump,  73  Md.  160, 
20  Atl.  788,  10  L.  R.  A.  103. 

ffew  Jersey. —  Callaway  v.  Equitable  Trust 
Co.,  67  N.  J.  L.  44,  50  Atl.  900. 

'^ew  York. —  Carman  v.  Beach,  63  N.  Y. 
97;  Havnes  v.  Eraser,  76  N.  Y.  App.  Div. 
627,  78  N.  Y.  Suppl.  794 ;  Curry  v.  Terry,  34 
Misc.  797,  69  N.  Y.  Suppl.  932;  Carroll  v. 
O'Shea,  18  N.  Y.  Suppl.  146. 

Pennsylvania. —  Wireman's  Estate,  7  Pa. 
Dist.  759.  43  Wkly.  Notes  Cas.  334. 

Canada. —  Browne  v.  Gault,  19  Quebec 
Super.  Ct.  523. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  62.  i 

Representing  adverse  interest  as  defeating 
right  to  commission  see  infra,  II,  E,  1,  d, 
(II). 

77.  Alaham.a. —  Ivy  Coal,  etc.,  Co.  v.  Long, 
139  Ala.  535.  36  So.  722. 

Colorado. —  Manby  v.  Turner,  13  Colo.  App. 
358,  57  Pac.  862. 

Massachusetts. —  Caston  v.  Quimby,  178 
Mass.  153,  59  N.  E.  653,  52  L.  R.  A.  785. 

Neie  Jersey. —  Demarest  v.  Spiral  Riveted 
Tube  Co.,   (Sup.  1904)   58  Atl.  161. 

Tfew  York. —  Fraser  v.  Wyckoff.  63  N.  Y. 
445  [affirming  2  Hun  545,  5  Thomps.  &  C. 
707]. 
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tions  and  conditions  of  the  contract  of  agency,''^  and  the  broker  must  act  strictly 
according  to  the  authority  conferred  on  him  by  the  principal.'''  If  for  example  a 
real-estate  broker  accepts  an  employment  -which  makes  his  right  to  compensation 
depend  upon  procuring  a  vendor  or  a  purchaser  on  specified  terms,  he  cannot 
recover  if  lie  does  not  perform  that  service.^"     If  on  the  other  hand  a  broker 


Ohio. —  West  V.  Stoeckel,  6  Ohio  Dec.  (Ee- 
print)    1082,  10  Am.  L.  Rec.  309. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §§  65,  70. 

Unavailing  efforts  of  the  broker  to  perform 
the  service  imposed  upon  him  do  not  entitle 
him  to  a  commission.  Didion  v.  Duralde,  2 
Eob.  (La.)  163;  Blanc  v.  New  Orleans  Imp. 
Co..  2  Eob.  (La.)  63;  Sherburne  Land  Co.  v. 
Eells,  92  Minn.  114.  99  N.  W.  419;  Sibbald 
V.  Bethlehem  Iron  Co.,  S3  N.  Y.  378,  22  Am. 
Rep.  441. 

Partial  performance. —  A  broker  who  agrees 
to  sell  slaves  for  a  certain  commission  can- 
not charge  a  commission  on  such  as  remain 
unsold.     Gourjon  v.  Cucullu^  4  La.  115. 

78.  California. —  Quiggle  v.  Prouty,  (1896) 
45  Pae.  676. 

Illinois. —  Champion  Iron  Fence  Co.  V. 
Bradley,  10  111.  App.  328. 

Maryland. —  Attrill  v.  Patterson,  58  Md. 
226. 

liem  Hampshire. —  Lebanon  v.  Heath,  47 
N.  H.  353. 

Islew  York. —  Gatling  v.  Menke,  34  Misc. 
787,  69  N.  Y.  Suppl.  972;  Bro-svn  v.  Snyder, 
30  Misc.  540,  63  N.  Y.  Suppl.  845  [afftrming 
57  N.  Y.  App.  Div.  413,  68  N.  Y.  Suppl.  224]. 

Pennsylvania. —  Kellogg  v.  Conklin,  6 
Phila.  177. 

England. —  Toppin  v.  Healey,  11  Wkly. 
Eep.  466. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  70. 

Authority  to  sell  for  net  price. —  Where  a 
broker  is  employed  to  sell  property  for  a  net 
price,  he  is  entitled  to  nothing,  unless  a 
greater  sum  than  that  price  is  paid  by  the 
purchaser  (Babcock  v.  Merritt,  1  Colo.  App. 
84,  27  Pac.  882;  Eees  v.  Spruanee,  45  111. 
308;  Songer  v.  Wilson,  52  111.  App.  117; 
Antisdel  v.  Canfield,  119  Mich.  229,  77  N.  W. 
944;  Beatty  f.  Bussell,  41  Nebr.  321,  59 
N.  W.  919;  Manton  v.  Cabot,  4  Hun  (N.  Y.) 
73,  6  Thomps.  &  C.  (N.  Y.)  203;  Holbrook 
V.  Investment  Co.,  30  Oreg.  259,  47  Pac.  920 ; 
Frey  v.  Klar,  (Tex.  Civ.  App.  1902)  '69 
S.  W.  211;  Ames  r.  Lamont,  107  Wis.  531,  83 
N.  W.  780.  See,  however,  Alexander  v.  Bree- 
den,  14  B.  Mbn.  (Ky.)  154;  Aikins  v.  Allan, 
14  Manitoba  549,  holding  that  a  broker  was 
entitled  to  recover  on  a  quantum  meruit  the 
full  amount  of  the  usual  commission  on  the 
net  price ) ,  and  he  cannot  recover  of  the 
owner  where  the  sale  is  not  completed  (Ford 
V.  BroiTO,  120  Cal.  551,  52  Pac.  817;  Seattle 
Land  Co.  v.  Day,  2  Wash.  451,  27  Pac.  74; 
Beale  v.  Bond,  84  L.  T.  Eep.  N.  S.  313). 

79.  Alta  Invest.  Co.  v.  Worden,  25  Colo. 
215,  53  Pae.  1047;  Hoyt  v.  Shipherd,  70  111. 
309;  Gatling  v.  Menke,  34  Misc.  (N.  Y.)  787, 
69  N.  Y.  Suppl.  972;  Arm.strong  v.  O'Brien, 
83  Tex.  635,  19  S.  W.  268. 

Evidence  of  compliance  with  instructions. — 
Where  the  owner,  on  being  informed  by  the 
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broker  that  he  has  sold  the  land  refuses  to 
convey  without  objecting  to  the  terms  of 
sale,  such  conduct  is  some  evidence  that  the 
sale  conformed  to  the  directions  given  the 
broker.  Smith  v.  Keeler,  151  111.  518,  38 
N.  E.  250   [affirmmg  51  111.  App.  267]. 

Immaterial  excess  of  authority. — Where  de- 
fendant commissioned  real-estate  brokers  to 
And  a  purchaser  for  lands,  the  fact  that  they 
exceeded  their  authority  by  making  a  con- 
tract of  sale  is  not  material  in  an  action  to 
recover  their  commissions.  Fiske  v.  Soule, 
87  Cal.  313.  25  Pac.  430. 

80.  Iowa. —  Park  v.  Hogle,  124  Iowa  98,  99 
N.  W.  185;  Donley  v.  Porter,  119  Iowa  542, 
93  N.  W.  574;  Smith  v.  Allen,  101  Iowa  608, 
70  N.  W.  694;  Hurd  v.  Neilson,  100  Iowa 
555,  69  N.  W.  867. 

Kentucky. —  Rice  v.  Omberg,  76  S.  W.  15, 
25  Ky.  L.  Rep.  531. 

Louisiana. —  Lestrade  v.  Vanzani,  6  La. 
Ann.  399. 

Maryland. —  Eichards  v.  Jackson,  31  Md. 
250,  1  Ara.  Rep.  49. 

Missouri. —  Harwood  v.  Triplett,  34  Mo. 
App.  273. 

Nebraska. —  Huffman  v.  Ellis,  64  Nebr.  623, 
90  N.  W.  552;  Morrill  v.  Davis,  27  Nebr. 
775,  43  N.  W.  1146. 

KeiD  York.— Smith  v.  Nicoll,  158  N.  Y. 
696,  53  N.  E.  1132  [affirming  91  Hun  173, 
36  N.  Y.  Suppl.  347] ;  Briggs  v.  Eowe,  1 
Abb.  Dec.  189,  4  Keyes  424;  Inge  v.  Mc- 
Creery,  60  N.  Y.  App.  Div.  557,  69  N.  Y. 
Suppl.  1052;  Pullieh  v.  Casey,  43  N.  Y.  App. 
Div.  122,  59  N.  Y.  Suppl.  298 ;  Piatt  v.  Koh- 
ler,  65  Hun  557,  20  N.  Y.  Suppl.  547,  29 
Abb.  N.  Cas.  366;  Barnes  v.  Barker,  40  N. 
Y.  Super.  Ct.  102 ;  Barnes  v.  Roberts,  5  Bosw. 
73  (holding  that  a  broker  employed  to  nego- 
tiate an  exchange  of  property  on  fixed  terms 
is  not  entitled  to  a  commission  until  he  ob- 
tains a  contract  which  is  accepted  by  or  is 
available  to  his  employer)  ;  Jacobs  v.  Kolff, 
2  Hilt.  133;  Byrne  v.  Korn,  54  N.  Y.  Suppl. 
1050;  Burchill  v.  Eafter,  2  N.  Y.  City  Ct. 
346. 

Worth  Carolina. —  Hximphrey  Co.  v.  Eobin- 
son,  134  N.  C.  432,  46  S.  E.  953. 

Texas. —  Armstrong  v.  O'Brien,  83  Tex. 
635,  19  S.  W.  2G8;  Howell  v.  Denton,  (Civ. 
App.  1902)  68  S.  W.  1002;  Burnett  v.  Edling, 
19  Tex.  Civ.  App.  71L  48  S.  W.  775. 

West  Virginia. —  Parker  v.  National  Mut. 
Bldg.,  etc.,  Assoc,   (1904)  46  S.  E.  811. 

England. —  Mestaer  v.  Atkins,  1  Marsh.  76, 
5  Taunt.  381,  1  E.  C.  L.  199,  holding  that  a 
broker  employed  to  sell  a  ship  which,  when 
put  up  for  sale,  is  bought  in  by  the  owner, 
is  not  entitled  to  a  commission  on  the  sale. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §§  65,  70. 

A  broker  authorized  to  use  his  discretion  in 
making  a  sale  partly  for  cash  and  partly  on 

[II,  E,  1,  m,  (i)] 


242     [19  Cyc] 


FACTORS  AND  BROKERS 


executes  tlie  agency  according  to  his  instructions  he  is  entitled  to  compensation.^* 
So  if  a  broker  employed  to  effect  a  sale  or  to  find  a  purchaser  does  the  one  or  the 
other  according  to  the  terms  of  his  employment,  he  is  entitled  to  his  commission.^ 
(ii)  Completion  of  Neootiations — (a)  General  Rules.  A  commission 
ordinarily  becomes  payable  upon  completion  of  the  transaction  which  the  broker 
was  employed  to  negotiate,^  in  the  absence  of  a  stipulation  in  the  contract  of 
employment  to  the  cont"ary.^*  If  by  the  contract  of  employment  the  broker  is 
merely  to  find  a  customer  who  is  able,  ready,  and  willing  to  enter  into  a  trans- 
action with  the  principal  upon  the  terms  prescribed  by  him,  the  broker  is  entitled 


time  may,  in  the  absence  of  some  restriction, 
determine  the  amount  of  the  cash  payment. 
Taylor  r.  Cox,  (Tex.  Sup.  1887)   7  S.  W.  69. 

Terms  satisfactory  to  principal. —  If  a 
broker  agrees  to  find  a  purchaser  on  terms 
"  satisfactory ''  to  the  principal,  he  is  not 
entitled  to  a  commission  unless  a  sale  is 
actually  effected.  Greene  v.  Owings,  41  S.  W. 
264,  19  Ky.  L.  Rep.  580;  Weibler  v.  Cook, 
77  N.  Y.  App.  Div.  637,  78  N.  Y.  Suppl. 
1029;  Forrester  v.  Brice,  6  Misc.  (N.  Y.)  308, 
26  N.  Y.  Suppl.  799.  And  if  the  contract  of 
employment  does  not  mention  the  terms  upon 
which  a  sale  will  be  made  terms  satisfactory 
to  the  principal  are  implied.  Fairchild  v. 
Cunningham,  84  Minn.  521,  88  N.  W.  15. 
See  also  Montgomery  v.  Knickerbacker,  27 
N.  Y.  App.  Div.  117,  50  N.  Y.  Suppl.  128.  It 
has  been  held,  however,  under  an  agreement 
to  pay  a  commission  for  negotiating  a 
"  satisfactory  lease,"  that  the  lessor  cannot 
arbitrarily  refuse  to  accept  a  lease  nego- 
tiated, and  thereby  defeat  a  claim  for  commis- 
sion. Mullally  V.  Grreenwood,  127  Mo.  138, 
29  S.  W.  1001,  48  Am.  St.  Rep.  613. 

Estoppel  of  principal. —  AVhere  defendant 
authorized  a  broker  to  sell  certain  land  for 
one  thousand  eight  hundred  dollars  cash,  and 
the  broker  sold  under  a  contract  for  fifty  dol- 
lars cash  and  the  balance  on  delivery  of  deed 
and  abstract,  but  defendant  refused  to  com- 
plete the  sale  on  the  ground  that  he  only 
authorized  a  sale  for  one  thousand  eight  hun- 
dred dollars  net  to  him  without  deduction 
of  commissions,  he  was  estopped  subse- 
quently to  assert  that  he  was  not  bound  to 
pay  commissions  because  the  sale  made  did 
not  comply  with  his  instructions  as  to  pay- 
ment of  price.  Donley  v.  Porter,  119  Iowa 
642,  93,  N.  W.  574. 

81.  Harvey  v.  Hamilton,  155  111.  377,  40 
N.  E.  592  [affirming  54  111.  App.  507] ;  Giles 
V.  Swift,  170  Mass.  461,  49  N.  E.  737;  Scott 
V.  Woolsey,  20  N.  Y.  App.  Div.  541,  47  N.  Y. 
Suppl.  320;  Shope  v.  Campbell,  1  Silv.  Su- 
preme (N.  Y.)  374,  5  N.  Y.  Suppl.  346; 
Longstreth  v.  Long,  6  Phila.  (Pa.)  179 
(holding  that  where  a,  broker  is  employed 
under  a  special  contract,  and  performs  the 
duty  for  which  he  was  engaged,  he  is  entitled 
to  compensation,  although  no  actual  and 
valid  sale  was  efifected) . 

82.  Colorado. —  Walsh  v.  Hastings,  20  Colo. 
243,  38  Pac.  324. 

Illinois. —  Gilmore  v.  Bailey,  103  111.  App. 
245. 
Kansas. —  Stephens  v.  Scott,  43  Kan.  285, 
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23  Pac.  555;  Dreisback  v.  Rollins,  39  Kan. 
268,  18  Pac.  187. 

Missouri. —  Locke  v.  Griswold,  96  Mo.  App. 
527,  70  S.  W.  400;  Pollard  v.  Banks,  67  Mo. 
App.  187. 

New  Jersey. —  Crowley  Co.  v.  Myers,  69 
N.  J.  L.  245,  55  Atl.  305. 

New  York. —  Brundage  v.  McCormiek,  69 
Hun  65,  23  N.  Y.  Suppl.  262;  Schultz  v. 
Griffin,  8  N.  Y.  St.  332. 

Pennsylvania. —  McCaffrey  v.  Page^  20  Pa. 
Super.  Ct.  400. 

England. —  Lara  v.  Hill,  15'  C.  B.  N.  S.  45, 
109  E.  C.  L.  45. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §§  65,  70. 
See  also  infra,  II,  E,  1,  m,   (li),  (A). 

83.  Lockwood  v.  Halsey,  41  Kan.  166,  21 
Pac.  98.  And  see  cases  cited  supra,  notes 
81,  82. 

Stock-brokers. — ^Where  a  broker  has  bought 
stock  for  a  customer,  and  either  he  or  his 
agents  have  it  in  their  possession  so  that  it 
can  be  delivered  to  the  customer  upon  his 
paying  what  is  owing  thereon,  the  broker  is 
entitled  to  be  paid  the  price  of  the  stock  and 
his  commission,  although  it  was  not  sepa- 
rated from  other  stock  in  his  possession  or 
designated  as  belonging  to  such  customer. 
Worthington  v.  Tormey,  34  Md.  182. 

84.  Iowa. —  Sanderson  v.  Tinkham  Smoke- 
Consumer  Co.,  83  Iowa  446,  49  N.  W.  1034. 

New  York.—  Hart  v.  L.  D.  Garrett  Co.,  93 
N.  Y.  App.  Div.  145,  87  N.  Y.  Suppl.  574 
(where  a  subagent's  right  to  compensation 
was  held  not  to  attach  until  the  broker's 
receipt  of  commissions  was  no  longer  con- 
tingent) ;  Frye  v.  Schwarz,  87  N.  Y.  App. 
Div.  611,  82  N.  Y.  Suppl.  1070. 

Pennsylvania. —  Hillman  v.  Joseph,  9  Pa. 
Super.  Ct.  1. 

Texas. — Pryor  v.  Jolly,  91  Tex.  86,  40  S.  W. 
959  [reversing  (Civ.  App.  1897)  39  S.  W. 
1019]. 

England.— Alder  v.  Boyle,  4  C.  B.  635,  11 
Jur.  591,  16  L.  J.  C.  P.  232,  56  B.  C.  L. 
635. 

See -8  Cent.  Dig.  tit.  "Brokers,"  §  73. 

See,  however,  Fitzpatrick  v.  Gilson,  176 
Mass.  477,  57  N.  E.  1000,  holding  that  an 
application  by  a  broker  employed  to  secure 
a  loan  on  certain  realty  on  commission,  stat- 
ing that  the  title  will  not  be  deemed  satis- 
factory if  the  estate  is  held  subject  to  any 
condition,  cannot  be  construed  as  a  stipula- 
tion that  the  broker  was  not  ix>  be  entitled 
to  a  commission  unless  the  loaH  was  actu- 
ally made. 
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to  compensation  upon  performing  that  service,  whether  or  not  the  principal  com- 
pletes the  transaction.^  Thus  a  broker  employed  to  iind  a  purchaser  or  a  vendor 
or  to  exchange  lands  ordinarily  becomes  entitled  to  a  commission  upon  the  execu- 
tion of  a  contract  of  purchase  or  sale  or  exchange,^*  in  the  absence  of  a  stipulation, 
express  or  implied,  making  his  right  to  compensation  depend  upon  the  perform- 


85.  Rounds  v.  Alee,  116  Iowa  345,  89  N.  W. 
1098;  Peet  v.  Sherwood,  47  Minn.  347,  50 
N.  W.  241,  929;  Rothschild  v.  Burseh.  47 
Minn.  28.  49  N.  W.  393;  Van  Orden  v.  Mor- 
ris, 18  Misc.  (N.  Y.)  579,  32  N.  Y.  Suppl. 
473;  Moses  v.  Helmke,  18  Misc.  (N.  Y.)  357, 
41  N.  Y.  Suppl.  557.  And  see  m/m,  II,  E, 
1,  m,    (II),    (B). 

86.  GaUforma. —  Coward  v.  Clanton,  122 
Cal.  451,  55  Pac.  147;  Quitzow  v.  Perrin,  120 
Cal.  255,  52  Pac.  632. 

Illinois. —  Lang  v.  Hall,  57  111.  App.  134. 

Maine. —  Veazie  r.  Parker,  72  Me.  443. 

Massachusetts. —  Rice  v.  Mayo,  107  Mass. 
550,  holding  that  the  word  "  sale  "  as  used 
in  an  agreement  to  pay  a  broker  upon  sale 
of  the  estate  applies  to  a  written  contract 
for  the  purchase  of  an  estate,  binding  both 
vendor  and  purchaser,  although  a  formal 
deed  has  not  been  executed. 

Michigan. —  Whitaker  v.  Engle,  111  Mich. 
205,  69  N.  w.  493. 

Minnesota. —  Francis  v.  Baker,  45  Minn. 
83,  47  N.  W.  452. 

Missouri. —  Chipley  v.  Leathe,  60  Mo.  App. 
15;  Lemon  v.  Lloyd,  46  Mo.  App.  452. 

'Neio  York. —  Brown  v.  Grassman,  53  N.  Y. 
App.  Div.  640,  65  N.  Y.  Suppl.  1126;  Allen 
V.  James,  7  Daly  13;  Simonson  v.  Kissick, 
4  Daly  143;  Levy  v.  Ruff,  3  Misc.  147,  22 
N.  Y.  Suppl.  744,  30  Abb.  N.  Cas.  291 ;  Hodg- 
kins  V.  Mead,  8  N.  Y.  Suppl.  854. 

Pennsylvania. —  Lindsay  v.  Carbon  Steel 
Co.,  195  Pa.  St.  120,  45  Atl.  683;  Burchfield 
V.  Griffith,  10  Pa.  Super.  Ct.  618. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §§  65,  70. 

Execution  and  delivery  of  contract. — Whum 
a  memorandum  was  made  by  an  owner  of 
real  estate  specifying  the  terms  and  condi- 
tions on  which  it  would  be  sold  and  delivered 
to  an  intending  purchaser  but  not  signed  by 
him,  the  question  whether  the  parties  in- 
tended the  writing  to  be  a  contract  between 
them  was  one  of  fact,  and  a  mere  delivery 
thereof  was  not  conclusive  that  the  parties 
intended  it  to  be  the  final  contract  between 
them,  so  as  to  entitle  a  broker  negotiating 
the  sale  to  his  commission,  the  customer 
having  refused  to  complete  the  purchase. 
Rutherford  v.  Selover,  87  Minn.  495,  92 
N.  W.  413.  Where,  however,  a  contract  is 
signed  by  buyer  and  seller  which  contains 
stipulations  by  each  in  favor  of  the  other  of 
nearly  equal  value,  the  broker  who  brought 
them  together  is  the  proper  custodian 
thereof,  in  the  absence  of  other  arrangement; 
and  a  delivery  to  him  by  each  after  signing 
amoimts  to  a  delivery  to  the  other  so  as  to 
entitle  the  broker  to  his  commission  for  find- 
ing a  purchaser.  Greene  v.  Hollingshead,  40 
111.  App.   195. 

Authority  to  make  contract. —  If  the  con- 


tract is  executed  by  the  owner's  agent,  the 
broker  must  prove  the  agent's  authority  to 
make  it.  Stinde  v.  Scharflf,  36  Mo.  App. 
15. 

Evidence  of  contract. —  The  contract  of  sale 
may  be  established  by  circumstantial  evi- 
dence.    Chapin  v.  Bridges,  116  Mass.   105. 

Alteration  of  contract. —  If,  after  a  con- 
tract of  sale  is  signed  by  the  vendor,  the 
purchaser  materially  alters  it  and  then  signs 
it,  and  the  vendor  refuses  to  reexecute  it, 
the  broker  is  not  entitled  to  a  commission. 
Bruce  v.  Hurlbutt,  54  N.  Y.  App.  Div.  616, 
66  N.  Y.  Suppl.  1127  [affirming  47  N.  Y. 
App.  163,  62  N.  Y.  Suppl.  217]. 

Uncertainty  of  contract. —  If  the  minds  of 
the  vendor  and  the  purchaser  have  met  on 
a  contract  to  sell  real  estate,  the  broker  is 
entitled  to  his  commission,  notwithstanding 
anv  vagueness  in  the  terms  of  the  agreement. 
Eo'iinsbee  v.  Sawyer,  15  Misc.  (N.  Y.)  293, 
36  N.  Y.  Suppl.  405  [affirming  8  Misc.  370, 
28  N.  Y.  Suppl.  698]  ;  Schultz  v.  Griffin,  8 
N.  Y.  St.  332.  See,  however,  Montgomery  v. 
Knickerbacker,  27  N.  Y.  App.  Div.  117,  50 
N.  Y.  Suppl.  128. 

Variance  between  contract  and  broker's  in- 
structions.—  M'Tiere  a  broker  is  employed  to 
sell  land,  part  of  the  price  to  be  paid  by  the 
purchaser's  assuming  a  mortgage  held  by  a 
certain  bank,  the  fact  that  a  contract  pro- 
cured by  the  broker  recites  that  the  mortgage 
is  held  by  another  bank  is  not  such  a  vari- 
ance as  to  release  the  owner  from  his  obliga- 
tion to  pav  the  broker  a  commission. 
Schultz  V.  G'riffin,  5  Misc.  (N.  Y.)  499,  26 
N.  Y.  Suppl.  713. 

Fraud  and  mistake. —  A  real-estate  broker 
who  produces  one  ready  and  willing  to  pur- 
chase, but  able  to  do  so  only  by  perpetrating 
a  fraud  on  a  third  person,  is  not  entitled  to 
a  commission,  although  an  executory  con- 
tract of  sale  is  entered  into  between  his 
principal  and  the  proposed  purchaser,  where 
the  principal  refuses  to  consummate  the  con- 
tract because  of  the  proposed  fraud.  Zittle 
13.  Schlesinger,  46  Nebr.  244.  65  N.  W.  892. 
So  where  an  order  for  goods  given  by  a  broker 
was  accepted  by  the  seller  in  the  mistaken 
belief  that  the  broker  was  purchasing  for 
himself,  the  seller  may,  on  learning  the  facts, 
impose,  as  a  condition  of  filling  the  order, 
that  the  sale  shall  be  approved  by  a  third 
person,  and  the  broker  cannot  recover  a  com- 
mission on  the  sale  unless  the  condition  is 
performed.  White  v.  Molloy.  9  N.  Y.  App. 
Div.  101,  41  N.  Y.  Suppl.  162.  And  where  a 
broker  is  instructed  by  his  principal  to  ascer- 
tain the  actual  rentals  of  a  property  sought 
in  exchange,  and  the  agent  procures  an  erro- 
neous statement  thereof,  although  believing 
it  to  be  true,  which  the  principal  relies  on, 

[II,  E.  1.  m,  (ii).  (a)] 
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ance  of  the  contract  or  the  happening  of  some  other  event.^''  In  many  cases, 
however,  his  right  to  a  commission  depends  upon  the  final  consummation  of  the 
transaction  which  he  was  employed  to  negotiate.^^  Thus  a  broker  employed  to 
buy,  sell,  or  exchange  property  may  be  engaged  upon  such  terms  that  he  is  not 
entitled  to  compensation  until  a  contract  of  purchase  or  sale  or  exchange  is 


and  he  contracts  to  exchange  the  property, 
but  rescinds  the  contract  after  learning  the 
facts]  the  broker  is  not  entitled  to  compen- 
sation. Marcus  v.  Bloomingdale,  63  N.  Y. 
App.  Div.  227,  71  N.  Y.  Suppl.  374. 

Effect  of  non-performance  of  contract. — 
The  broker  is  entitled  to  a  commission  where 
the  customer  found  by  him  and  the  principal 
enter  into  ,  a  valid  contract  of  purchase  or 
sale,  although  one  or  both  of  the  parties  re- 
fused to  com,ply  with  the  contract,  provided 
that  the  non-performance  was  not  occasioned 
bv  the  broker's  fault.  Jenkins  v.  HoUings- 
worth,  S3  111.  App.  139;  Off  v.  J.  B.  Inderrie- 
den  Co.,  74  111.  App.  105;  Flynn  v.  Jordal, 
124  Iowa  457,  100  N.  W.  326 ;'  Bach  v.  Eme- 
rieh,  35  N.  Y.  Super.  Ct.  548;  Paulsen  v. 
Dallett,  2  Daly  (N.  Y.)  40;  Folinsbee  v. 
Sawyer,  15  Misc.  (N.  Y.)  293,  36  N.  Y. 
Suppl.  405  [affirming  8  Misc.  370,  28  N.  Y. 
Suppl.  698] ;  Brown  v.  Helmuth,  2  Misc. 
(N.  Y.)  566,  21  N.  Y.  Suppl.  615;  Donohue 
v.  Flanagan,  9  N.  Y.  Suppl.  273;  Moore's 
Estate,  9  Pa.  St.  675_,  holding  that  a  broker 
is  entitled  to  a  commission  when  a  purchaser 
was  obtained  through  his  agency,  the  agree- 
ment for  sale  and  purchase  being  complete, 
and  only  prevented  from  consummation  by 
litigation  instituted  by  third  persons.  Ef- 
fect of  default:  Of  customer  see  infra,  II, 
E,  1,  m,  (s),  (b).  Of  principal  see  infra, 
II,  E,  1,  m,   (X),   (A). 

87.  Iowa. —  Berry  v.  Tweed,  93  Iowa  296, 
61  N.  W.  858. 

Kansas. — ■  Stewart  v.  Fowler,  37  Kan.  677, 
15  Pac.  918. 

Minnesota. —  Flower  v.  Davidson,  44  Minn. 
46,  46  N.  W.  308. 

Nebraska. —  Dorrington  v.  Powell,  52  Nebr. 
440,  72  N.  W.  587. 

'NeiD  Jersey. —  S.  E.  Crowley  Co.  v.  Myers, 
69  N.  J.  L.  245,  55  Atl.  305. 

liew  York. —  Brown  v.  Grassman,  53  N.  Y. 
App.  Div.  640,  65  N.  Y.  Suppl.  1126;  Hodg- 
kins  V.  Mead,  8  N.  Y.  Suppl.  854. 

Tennessee. —  Cobb  v.  Kenner,  ( Ch.  App. 
1897)  42  S.  W.  277. 

England. —  Clack  v.  Wood,  9  Q.  B.  D.  276, 
47  L.  T.  Rep.  N.  S.  144,  30  Wkly.  Rep.  931, 
where  the  right  to  a  commission  was  made 
dependent  upon  approval  of  title  by  the  prin- 
cipal's solicitor. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  73. 

See,  however.  Smith  v.  Schiele,  93  Cal.  144, 
28  Pac.  857  (holding  that  a  contract  with 
certain  brokers  "  solely,  to  sell "  the  prin- 
cipal's land  on  a  commission  did  not  make 
the  right  to  the  commission  contingent  on 
the  consummation  of  a  sale)  ;  Alvord  v. 
Cook,  174  Mass.  120,  54  N.  E.  499  (holding 
that  a  broker  who  procures  an  agreement  for 
an  exchange  is  entitled  to  a  commission,  al- 
though the  contract  of  employment  provides 

[II.  E,  1,  m,  (II),  (a)] 


that  the  commission  is  to  be  paid  only  when 
the  exchange  is  carried  into  effect  and  the 
exchange  is  not  effected,  where  the  principal 
did  not  attempt  to  enforce  the  agreement  for 
exchange ) . 

If  the  right  to  a  commission  is  dependent 
on  payment  of  the  price  by  the  purchaser, 
the  broker  must  show  payment  (Burnett  v. 
Edling,  (Tex.  Civ.  App.  1898)  48  S.  W.  775) 
or  tender  (Fiske  v.  Soule,  87  Cal.  313,  25 
Pac.  430)  thereof,  else  he  is  not  entitled  to 
the  commission.  See,  however,  Frank  v.  Bon- 
nevie,  (Colo.  App.  1904)  77  Pac.  363  (hold- 
ing that  under  a  contract  providing  for  pay- 
ment of  a  commission  "  at  the  date  of  the 
payment  of  the  purchase-price  or  in  instal- 
ments according  to  payment  by  said  pur- 
chaser," the  broker  was  entitled  to  a  com- 
mission on  a  partial  payment  of  the  price,  al- 
though the  principal,  a  part  owner,  received 
no  part  of  the  payment)  ;  Finch  v.  Guardian 
Trust  Co.,  92  Mo.  App.  263  (holding  that  a 
stipulation  that  the  broker's  commission  shall 
be  payable  out  of  the  first  cash  payment  is 
not  a  condition  precedent  to  the  broker's 
right  to  recover  his  commissions,  and  does 
not  mean  that  unless  there  is  a  cash  pay- 
ment there  is  to  be  no  commission).  So 
where  land  is  sold  for  a  price  payable  in  in- 
stalments and  the  commission  is  to  be  paid 
as  each  instalment  is  received,  if  the  pur- 
chaser defaults  after  making  certain  pay- 
ments, and  the  land  is  sold  at  a  judicial 
sale  and  bought  in  by  the  principal  in  full 
satisfaction  of  the  price,  the  broker  is  en- 
titled to  a  full  commission.  Crane  v.  Eddy, 
191  111.  645,  61  N.  E.  431,  85  Am.  St.  Rep. 
284  [affirming  93  111.  App.  569].  And  where 
land  is  bought  at  the  judicial  sale  for  a  nom- 
inal sum  by  a  third  person  who,  pursuant  to 
a  guaranty  made  to  the  principal,  pays  a 
much  larger  sum,  the  broker  is  entitled  to  a 
commission  on  the  larger  sum.  Peters  i). 
Anderson,  (Va.  1895)  23  S.  E.  754. 

88.  St.  John  V.  Ticonderoga  Pulp,  etc.,  Co., 
27  N.  Y.  App.  Div.  14,  50  N.  Y.  Suppl.  242; 
Grasto  v.  White,  52  Hun  (N.  Y.)  473,  5  N.  Y. 
Suppl.  718,  17  N.  Y.  Civ.  Proc.  46  (holding 
that  to  entitle  a,  broker  to  recover  under  a 
contract  to  procure  a  loan,  it  is  necessary  to 
allege  that  the  loan  was  actually  procured; 
securing  an  offer  to  loan  is  not  sufficient)  ; 
Fusco  V.  Bullowa,  17  Misc.  (N.  Y.)  573,  40 
N.  Y.  Suppl.  676  (where  a  broker  employed 
to  lease  property  procured  the  proposed  les- 
see to  sign  a  paper  reciting  the  payment  of 
money  on  account  of  a  deposit  to  be  paid  on 
the  signing  of  the  proposed  lease,  but  the 
writing  did  not  contain  any  promise  to  take 
a  lease,  nor  specify  any  terms,  and  it  was 
held  that  there  was  neither  a  lease,  nor  an 
agreement  for  a  lease,  and  therefore  the 
broker  was  not  entitled  to  a  commission) . 
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entered  into/^  or  the  title  is  transferred.'"  In  any  event  the  princiijal  and  the 
person  procured  by  the  broker  must  come  to  an  agreement  on  the  terms  of  the 
transaction,  else  no  commission  is  recoverable;^^  and  the  transaction  must  be 
genuine ;  a  broker  employed  to  sell  property  for  instance  is  not  entitled  to  a 
commission  where  tlie  transfer  effected  by  him  is  a  nominal  and  not  a  real  sale.^^ 


89.  (Jeorsia.— Hyams  v.  Miller,  71  Ga.  608. 
fiZinois.— Kerfoot  v.   Steele,    113   111.   610; 

Jenkins  v.  Hollingsworth,  83  111.  App.  139. 

Iowa. —  Ormsby  v.  Graham,  123  Iowa  202, 
98  N.  W.  724;  Boyd  r.  Watson,  101  Iowa  214, 
70  N.  W.   120. 

Kentucky. —  Stratton  v.  Samuel  H.  Jones 
Co.,  (1899)  50  S.  W.  33,  20  Ky.  L.  Rep.  1787. 

Louisiana. —  De  Santos  v.  Taney,  13  La. 
Ann.  151;  Didion  v.  Duralde,  2  Rob.  163. 

Massachusetts. —  Carnes  v.  Howard,  180 
Mass.  569,  63  N.  E.  122. 

New  York. —  Kronenberger  v.  Bierling,  37 
Misc.  817,  76  N.  Y.  ,Suppl.  895  (holding  that 
where  a  broker  brought  an  intending  pur- 
chaser to  the  o^vner's  agent,  and  the  parties 
came  to  a  complete  understanding  as  to  price 
and  terms  —  a  deposit  even  being  made  by 
the  purchaser  —  but  no  memorandum  or  re- 
ceipt was  signed  by  either  of  the  parties,  and 
afterward  the  purchaser  refused  to  complete 
the  contract,  the  broker  was  not  entitled  to  a 
commission)  ;  Thompson  v.  Sea  Isle  City,  28 
Misc.  494,  59  N.  Y.  Suppl.  596  [reversing  27 
Misc.  834,  58  N.  Y.  Suppl.  203]  (holding  that 
a  broker  who  was  promised  a  commission  to 
be  paid  on  completion  of  the  sale  of  certain 
bonds  is  not  entitled  to  it,  where  the  pur- 
chaser whom  he  furnished  withdrew  a  condi- 
tional acceptance  of  the  bonds  offered)  ;  Fei- 
ner  v.  Kobre,  13  Misc.  499,  34  N.  Y.  Suppl. 
676. 

Pennsylvania. —  Pierce  v.  Truitt,  ( 1888 )  12 
Atl.  661;  Michener  v.  Beirn,  9  Pa.  Co.  Ct. 
637. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  73. 

90.  Connecticut. —  Kost  v.  Reilly,  62  Conn. 
57,  24  Atl.  519. 

Illinois. —  Kerfoot  v.  Steele,  113  111.  610. 

Iowa. —  Ormsby  v.  Graham,  123  Iowa  202, 
98  N.  W.  724. 

Pennsylvania. —  Brennan  v.  Perry,  7  Phila, 
242;  Pratt  v.  Patterson,  7  Phila.  135. 

Texas. —  Owen  r.  Kuhn,  (Civ.  App.  1903) 
72  S.  W.  432. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  73. 

See,  however,  Beebe  v.  Roberts,  3  E.  D. 
Smith  (N.  Y.)  194,  holding  that  testimony 
that  a  deed  was  tendered  to  the  principal  "  in 
pursuance  of  an  agreement  between "  the 
broker  and  the  principal  makes  a  prima  facie 
case  of  compliance  with  a  condition  in  the 
agreement  that  the  deed  should  be  delivered 
within  thirty  days. 

Estoppel  of  principal. —  Where  the  owners 
of  real  estate  agreed  to  sell  to  a  purchaser 
procured  by  their  broker,  and  the  purchaser 
paid  ten  dollars  of  the  price,  the  owners 
were  estopped,  when  sued  for  commissions 
for  making  the  sale,  to  assert  that,  because 
they  subsequently  refused  to  carry  out  their 
agreement,  there  was  no  sale,  but  that  the 
broker's  services  consisted  in  securing  a  pur- 


chaser able  and  willing  to  purchase.  Gwin- 
nup  V.  Sibert,  106  Mo.  App.  709,  80  S.  W. 
589. 

91.  Indiana. —  Drake  v.  Biddinger,  30  Ind. 
App.  357,  66  N.  E.  56. 

Kentucky. —  Murray  v.  East  'End  Imp.  Co., 
60  S.  W.  648,  22  Ky.  L.  Rep.  1477. 

Maine. —  Garcelon  v.  Tibbetts,  84  Me.  148, 
24  Atl.  797. 

New  Jersey. —  Runyon  v.  Wilkinson,  57 
N.  J.  L.  420,  31  Atl.  390. 

New  York. —  Montgomery  t:  Kniokerbacker, 
27  N.  Y.  App.  Div.  117,  50  N.  Y.  Suppl.  128; 
Guthmann  v.  Meuer,  31  Misc.  810,  63  N.  Y. 
Suppl.  971;  Rohner  v.  Lenisch,  29  Misc.  315, 
60  N.  Y.  Suppl.  543;  Loeffler  v.  Friedman, 
26  Misc.  750,  57  N.  Y.  Suppl.  281;  Wall  v. 
U.  S.  Illuminating  Co.,  4  N.  Y.  Suppl.  697. 

Texas. —  Kiam  v.  Turner,  21  Tex.  Civ.  App. 
417,  52  S.  W.  1043. 

Wisconsin. —  Hand  v.  Conger,  71  Wis.  292, 
37  N.  W.  235. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  73. 

See,  however,  Ross  v.  Smiley,  18  Colo.  App. 
204,  70  Pac.  766;  Beebe  v.  Ranger,  35  N.  Y. 
Super.  Ct.  452  (holding  that  where  a  broker 
has  procured  a,  purchaser  for  real  estate  on 
the  terms  given  him  by  his  employer,  the 
mere  fact  that  the  interest  and  insurance 
clauses  in  the  contract  of  sale  had  not  been 
definitely  arranged  before  the  day  on  which 
the  contract  was  presented  for  signature  will 
not  deprive  the  broker  of  his  commission)  ; 
Wyckoff  V.  Bliss,  12  Daly  (N.  Y.)  324  (hold- 
ing that  a  broker  does  not  lose  his  right  to 
a  commission  merely  because  the  principal 
and  the  customer  cannot  be  brought  to  terms 
on  a  particular  point,  if  they  come  to  a  gen- 
eral agreement ) . 

SufSciency  of  acceptance  of  offer. —  Mailing 
a  letter  accepting  a  proposition  to  pur- 
chase land  constitutes  a  sufficient  acceptance 
thereof,  so  as  to  entitle  the  broker  securing 
the  purchaser  to  a,  commission,  even  though 
the  sender  intercepts  the  letter  and  secures 
its  return  to  him  before  delivery  to  the  ad- 
dressee. Scottish-American  Mortg.  Co.  v.  Da- 
vis, (Tex.  Civ.  App.  1902)  72  S.  W.  217 
[modified  in  96  Tex.  504,  74  S.  W.  17,  97 
Am.  St.  Rep.  932]. 

Misunderstanding  of  principal. —  The  right 
of  a  broker  who  has  obtained  a  purchaser  is 
not  affected  by  the  fact  that  the  principal 
did  not  understand  the  contract  of  sale  as 
written,  where  the  broker  was  not  guilty  of 
fraud.  Bach  c.  Emerich,  35  N.  Y.  Super.  Ct. 
548. 

92.  Viaux  v.  Old  South  Soc,  133  Mass.  I 
(where,  after  the  broker's  customer  had  re- 
fused to  buy  property  of  historical  interest, 
it  was  conveyed  to  him  by  the  principal  in 
trust  to  preserve  it)  ;  Cosgrove  r.  Leonard 
Mercantile,  etc.,  Co.,  175  Mo.  100,  74  S.  W. 

[II,  E,  1.  m.  (II),  (A)] 
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(b)  Ability,  Readiness,  and  Willingness  of  Oustomer  to  Consummate  Trans- 
action.  A  broker  employed  to  lind  a  purchaser  is  not  entitled  to  a  commission 
M'liere  no  sale  is  made,  unless  the  purchaser  is  able,  ready,  and  ■willing  to  take  the 
property  upon  the  terms  specified  by  the  principal.''     Upon  producing  such  a 


986  (where  a  corporation,  the  principal,  to 
facilitate  a,  sale  of  its  land,  conveyed  it  to 
another  corporation  formed  by  its  own  stock- 
holders after  the  broker's  efforts  to  sell  it  had 
proved  unsuccessful)  ;  Johnson  v.  Sirret,  153 
N.  Y.  51,  46  N.  E.  1035  [reversing  31  N.  Y. 
Suppl.   917]. 

93.  Alabama. —  Cook  v.  Forst,  116  Ala.  395, 
22  So.  540. 

California. — Zeimer  v.  Antisell,  75  Cal.  509, 
17  Pae.  642;  Masten  v.  Griffing,  33  Cal.  111. 

Illinois. — ■  Hanrahan  v.  Ulrich,  107  111.  App. 
626;  Schmidt  v.  Keeler,  63  111.  App.  487. 

Iowa. —  Flynn  v.  Jordal,  123  Iowa  457,  ipO 
N.  W.  326;  Marple  v.  Ives,  111  Iowa  602,  82 
N.  W.  1017. 

Kentucky. —  Coleman  v.  Meade,  13  Bush 
358. 

Maine. —  Smith  v.  Lawrence,  98  Me.  92,  56 
Atl.  455. 

Minnesota. —  Fairchild  v.  Cunningham,  84 
Minn.  521,  88  N,  W.  15;  Cullen  ».  Bell,  43 
Minn.  226,  45  N.  W.  428. 

Missouri. —  Harmon  v.  Enright,  107  Mo. 
App.  560,  81  S.  W.  1180;  Yoder  v.  White,  75 
Mo.  App.  155;  Warren  v.  Cram,  71  Mo.  App. 
638. 

Nebraska. — Stewart  v.  Smith,  50  Nebr.  631, 
70  N.  W.  235. 

New  Hampshire. — -  Parker  v.  Estabrook,  68 
N.  H.  349,  44  Atl.  484. 

New  York. —  Sibbald  v.  Bethlehem  Iron  Co., 
83  N.  Y.  378,  38  Am.  Eep.  441;  Eraser  v. 
Wyekoff,  63  N.  Y.  445  [affirming  2  Hun  545, 
6  Thomps.  &  C.  707];  Sheinhouse  v.  Kluep- 
pel,  80  N.  Y.  App.  Div.  445,  81  N.  Y.  Suppl. 
116;  Curtisa  v.  Mott,  90  Hun  439,  35  N.  Y. 
Suppl.  983  (holding  that  a  broker  does  not 
fulfil  his  contract  to  sell  property  at  a  speci- 
fied price  by  procuring  a  vendee  willing  to 
purchase  at  such  price,  provided  that  the 
renta-ls  thereof  amount  to  a  certain  sum,  al- 
though the  vendor  has  incorrectly  informed 
him  that  they  amount  to  that  sum)  ;  Fol- 
som  V.  Lewis,  14  Misc.  605,  36  N.  Y.  Suppl. 
270  (holding  that  a  real-estate  broker  is  not 
entitled  to  a  commission,  although  the  adult 
owners  of  the  property,  when  employing  him, 
misrepresented  to  him  that  leave  of  court  for 
sale  of  the  infant  owners'  interest  had  been 
already  provided  for,  where  the  customer  re- 
fuses to  take  title  under  such  an  order  if  one 
should  be  obtained)  ;  MuUenhoff  v.  Gensler, 
15  N.  Y.  Suppl.  673. 

South  Dakota. —  Howie  v.  Bratrud,  14  S.  D. 
648,  86  N.  W.  747. 

Texas. —  Burnett  v.  Edling,  19  Tex.  Civ. 
App.  711,  48  S.  W.  775;  O'Brien  v.  Gilliland, 
4  Tex.  Civ.  App.  40,  23  S.  W.  244. 

Wisconsin. —  McArthur  v.  Slauson,  53  Wis. 
41,  9  N.  W.  784. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  75  et  seq. 

Ability  to  make  cash  payment. —  If  the 
contract  of  sale  requires  the  price  to  be  paid 

[11,  E,  1,  m,  (ii).  (b)] 


in  cash,  the  purchaser  must  have  the  cash  in 
hand.  Neiderlander  v.  Starr,  50  Kan.  766, 
32  Pac.  359.  It  is  not  sufficient  that  he  has 
property  out  of  which  the  price  might  be 
realized  by  suit.  Dent  ».  Powell,  93  Iowa 
711,  61  N.  W.  1043. 

Ability  to  make  final  payment. — ^Where  the 
proposed  purchaser  was  at  the  time  of  the 
signing  of  the  contract  of  sale  ready  to  make 
the  payment  then  due,  the  broker  is  not  re- 
quired to  show  that  the  purchaser  had  suffi- 
cient funds  on  hand  at  that  time  to  make  the 
final  payment.  Levy  v.  Ruflf,  4  Misc.  (N.  Y.) 
180,  23  N.  Y.  Suppl.  1002  [affirming  3  Misc. 
147,  22  N.  Y.  Suppl.  744,  30  Abb.  N.  Cas. 
291]. 

Insolvency  of  purchaser. —  The  fact  that 
the  purchaser  is  insolvent  does  not  defeat 
the  broker's  right  to  a  commission,  where  a 
cash  payment  is  not  required,  and  the  con- 
tract of  sale  contemplates  that  the  vendor  is 
to  be  secured  by  bond  and  deed  of  trust, 
which  the  purchaser  is  prepared  to  deliver. 
Ross  1-.  Fickling,  11  App.  Cas.  (D.  C.)  442. 

Evidence  of  ability. —  Where  the  proposed 
purchaser  admits  that  he  had  not  the  ability 
to  pay  the  price  fixed,  his  testimony  that  he 
was  acting  in  behalf  of  a  syndicate,  and  that 
he  would  have  been  prepared,  when  the  time 
arrived  to  complete  the  purchase,  to  find  the 
money  required,  does  not  satisfactorily  show 
his  ability  to  buy.  Mattingly  v.  Pennie,  105 
Cal.  514,  39  Pac.  200,  45  Am.  St.  Eep.  87. 
A  contract  procured  by  a  real-estate  broker; 
signed  by  the  purchaser,  furnishes  no  evi- 
dence of  his  ability  to  perform  its  conditions. 
Flynn  v.  Jordal,  124  Iowa  457,  100  N.  W. 
326.  Evidence  held  to  show  purchaser's  ina- 
bility see  Harmon  v.  Enright,  107  Mo.  App. 
560,  81  S.  W.  1180;  Butler  v.  Baker,  17  E.  I. 
582,  23  Atl.  1019,  33  Am.  St.  Eep.  897. 

Estoppel  to  deny  purchaser's  ability. —  One 
who  employs  a  broker  to  negotiate  a  sale 
cannot,  in  an  action  for  the  commission,  avail 
himself  of  the  objection  that  the  customer  is 
not  able  to  pay  for  the  premises,  if  he  has 
accepted  the  customer  as  satisfactory  and  has 
conveyed  the  premises  to  him.  Travis  v. 
Graham,  23  N.  Y.  App.  Div.  214,  48  N.  Y. 
Suppl.  736. 

Evidence  of  readiness  and  willingness. —  A 
contract  of  sale  signed  by  the  purchaser,  al- 
though unilateral  when  tendered  to  the  ven- 
dor, is  prima  facie  evidence  of  the  purchaser's 
readiness  and  willingness  to  buy.  Flvnn  v. 
Jordal,  124  Iowa  457,  100  N.  W.  326. 

A  prospective  purchaser  is  entitled  to  de- 
mand possession  within  a  reasonable  time, 
and  hence  the  fact  that  he  makes  such  a  de- 
mand does  not  show  him  unwilling  to  efl'ect 
the  purchase.  Beach  v.  Travelers'  Ins.  Co.,  73 
Conn.  118,  46  Atl.  867. 

Purchaser  acting  for  another. —  The  fact 
that  the  purchaser  procured  by  a  real-estate 
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person  the  broker  becomes  entitled  to  a  commission  whether  or  not  a  sale  is  con- 
summated.^* The  principal  cannot  defeat  the  broker's,  right  to  compensation  by 
refusing  to  enter  into  a  contract  with  the  customer  thus  procured ;  '^  nor  is  the 


agent  was  acting  in  behalf  of  another  does 
not  affect  the  agent's  right  to  commissions,  if 
he  was  able,  ready,  and  willing  to  buy  on  the 
principal's  terms.  Gelatt  ».  Ridge,  117  Mo. 
553,  23  S.  W.  882,  38  Am.  St.  Rep.  683. 

Purchase  by  corporation  or  syndicate. —  A 
broker  who  is  promised  a  commission  for 
selling  street-car  lines  to  a  certain  syndicate, 
or  to  a  corporation  organized  by  such  syndi- 
cate, is  entitled  to  the  commission  on  effect- 
ing such  sale  to  a  railroad  company  organized 
by  the  syndicate,  although  such  company  was 
not  duly  incorporated.  Smith  v.  Mayfield,  60 
111.  App.  266.  Where,  however,  a  broker  fur- 
nished the  names  of  the  members  of  a  pur- 
chasing syndicate  to  the  owner,  but  the  syn- 
dicate was  not  fully  formed,  and  all  the  pur- 
chasers were  not  then  known,  and  it  did  not 
appear  what  proportion  of  the  price  each  was 
to  pay,  and  the  owner  sold  to  others  before 
the  syndicate  was  fully  formed,  the  broker 
cannot  recover  a  commission,  as  he  did  not 
produce  a  person  ready  and  willing  to  pur- 
chase. Gerding  v.  Haskin,  141  N.  Y.  514,  30 
N.  E.  601. 

Tender  of  performance. —  The  broker  is  not 
obliged  to  cause  the  party  willing  to  pur- 
chase to  tender  to  the  seller  a  written  agree- 
ment to  that  effect.  Cook  v.  Kroemeke,  4 
Daly  (N.  Y.)  268.  So  where  a  contract  of 
sale  has  been  repudiated  by  a  vendor,  proof 
of  a  tender  of  performance  by  the  vendee  is 
not  necessary,  in  an  action  by  a  broker 
against  the  vendor  for  his  commissions  on  the 
sale.    Harwood  v.  Diemer,  41  Mo.  App.  48. 

Ability,  readiness,  and  willingness  of  cus- 
tomer as  question  for  jury  see  mfra,  page 
286   note  78. 

Inability  of  customer  to  complete  transac- 
tion as  defeating  right  to  commission  see 
also  infra,  page  271  note  88. 

Presumption  as  to  ability  of  customer  see 
infra,  II,  E,  2,  d,  (i). 

94.  Colorado. —  Ross  v.  Smiley,  18  Colo. 
App.  204,  70  Pac.  766. 

District  of  Columbia. —  Jones  v.  Holladay, 
2  App.  Cas.  279. 

Illinois. —  Faber  v.  Vaughan,  108  111.  App. 
553;  Kilpatrick  v.  McLaughlin,  108  111.  App. 
463;  Jeffries  v.  Loving,  106  II}.  App.  380; 
Phillips  V.  Dowhower,  103  111.  App.  50. 

Indiana. —  Barnett  v.  Gluting,  3  Ind.  App. 
415,  29  N.  E.  154,  927. 

Iowa. —  Cassady  c.  Seeley,  69  Iowa  509,  29 
N.  W.  432. 

Kansas. —  Sandefur  f.  Hines,  69  Kan.  168, 
76  Pac.  444. 

Minnesota. —  Hubachek  v.  Hazzard,  83 
Minn.  437,  86  N.  W.  426. 

Missouri. — Butts  v.  Ruby,  85  Mo.  App.  405; 
Knley  v.  Dyer,  79  Mo.  App.  604;  Hayden  v. 
Grillo,  26  Mo.  App.  289. 

New  York. —  Duclos  v.  Cunningham,  102 
N.  Y.  678,  6  N.  E.  790;  Miller  v.  Irish,  67 
Barb.  256 ;  Smith  v.  Smith,  1  Sweeny  552. 


North  Dafcoto.— Ward  v.  McQueen,  (1904) 
100  N.  W.  253. 

Texas.  —  Smye  v.  Groesbeck,  ( Civ.  App. 
1902)  73  S.  W.  972;  Kennedy  v.  Clark,  1  Tex. 
App.  Civ.  Cas.  §  843. 

United  States. —  McGavock  v.  Woodlief,  20 
How.  221,  15  L.  ed.  884. 

England. —  Lockwood  v.  Levick,  8  C.  B. 
N.  S.  603,  7  Jur.  N.  S.  102,  29  L.  J.  C.  P. 
340,  2  L.  T.  Rep.  N.  S.  357,  8  Wkly.  Rep. 
583,  98  E.  C.  L.  603. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  75  et 
seq. 

The  broker  may  waive  this  right  by  agree- 
ment with  the  principal.  Robinson  v.  Kind- 
ley,  36  Kan.  157,  12  Pac.  587. 

Fault  of  broker. —  If  the  failure  to  con- 
summate a  sale  is  due  to  the  fault  of  the 
broker,  he  is  not  entitled  to  a  commission. 
Smye  v.  Groesbeck,  (Tex.  Civ.  App.  1902)  73 
S.  W.  972. 

Injunction  against  sale. —  An  agent  who 
under  a,  contract  produces  a  person  able  and 
willing  to  purchase  real  estate  is  entitled  to 
his  commission,  although  the  sale  is  after- 
ward enjoined.  Gibson  v.  Gray,  17  Tex.  Civ. 
App.  646,  43  S.  W.  922. 

95.  California. —  Merriman  v.  Wickersham, 
141  Cal.  567,  75  Pac.  180;  Phelps  v.  Prusch, 
83  Cal.  626,  23  Pac.  1111;  Neilson  v.  Lee,  60 
Cal.  555 ;  Phelan  v.  Gardner,  43  Cal.  306. 

Colorado.— Uniett  v.  Barth,  18  Colo.  112, 
31  Pac.  769;  Spalding  v.  Saltiel,  18  Colo. 
86,  31  Pac.  486;  Finnerty  v.  Fritz,  5  Colo. 
174. 

Illinois. —  Wolven  v.  Shoudy,  66  111.  App. 
42;  Hecht  v.  Hall,  62  111.  App.  100;  McGuire 
V.  Carlson,  61  111.  App.  295;  Flood  v.  Leon- 
ard, 44  111.  App.  113. 

Indiana. —  Stauffer  v.  Linenthal,  29  Ind. 
App.  305,  64  N.  E.  643. 

Zowd.— Heaton  v.  Clarke,  (1904)  98  N.  W. 
597;  Lewis  v.  Simpson,  122  Iowa  663,  98 
N.  W.  508;  Collins  v.  Padden,  120  Iowa  381, 
94  N.  W.  905;  Bird  v.  Phillips,  115  Iowa 
703,  87  N.  W.  414. 

Kansas. — •  Neiderlander  v.  Starr,  50  Kan. 
766,  32  Pac.  359,  50  Kan.  770,  33  Pac.  592, 

Louisiana. —  Houston  v.  Boagni,  McGloin 
164. 

Maryland. —  Schwartze  v.  Yearly,  31  Md. 
270. 

Missouri. —  Gwinnup  v.  Sibert,  100  Mo. 
App.  709,  80  S.  W.  589;  Kesterson  v.  Cheuv- 
ront,  (App.  1902)  70  S.  W.  1091;  Reeves  v. 
Vette,  62  Mo.  App.  440;  Gaty  v.  Foster,  18 
Mo.  App.  639. 

Nebraska. — -Jones  v.  Stevens,  36  Nebr.  849, 
55  N.  W.  251. 

New  York. —  Mooney  v.  Elder,  56  N.  Y. 
238;  Barnard  v.  Monnot,  1  Abb.  Dec.  108,  3 
Keyes  203,  33  How.  Pr.  440;  Suydam  v. 
Healy,  93  N.  Y.  App.  Div.  396,  87  N.  Y. 
Suppl.  669;  Smith  v.  Smith,  1  Sweeny  552; 
Hague  V.  O'Conner,   1   Sweeny  472,  41  How. 
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right  to  a  commission  defeated  by  the  fact  that  the  principal  is  unable  to  consum- 
mate the  transaction,'^  as  where  he  has  already  sold  the  property  to  another.'''' 
These  rules  apply  mutatis  mutandis  to  brokers  employed  to  effect  exchanges '* 
or  leases''  of  property,  and  also  to  loan  brokers.* 


Pr.  287;  Simpson  v.  Smith,  36  Misc.  815,  74 
N.  Y.  Suppl.  849. 

Oregon. — York  v.  Nash,  42  Oreg.  321,  71 
Pae.  59 ;  Fisk  v.  Henarie,  13  Oreg.  156,  9  Pae. 
322. 

South  Dakota. —  Huntemer  v.  Arent,  16 
S.  D.  465,  93  N.  W.  653. 

Texas. —  McLane  v.  Goode,  (Civ.  App. 
1902)   68  S.  W.  707. 

Wisconsin. —  Magill  v.  Stoddard,  70  Wis. 
75,  35  N.  W.  346. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  75  et 
seq.     See  also  infra,  II,  E,  1,  m,    (x),    (a), 

The  principal  cannot  sell  to  another  after 
notice!  that  the  broker  was  a  customer,  and 
thus  defeat  the  right  to  a  commission. 
Phelan  v.  Gardner,  43  Cal.  306;  Owl  Canon 
Gypsum  Co.  v.  Ferguson,  2  Colo.  App.  219, 
30  Pae.  255;  Showaker  v.  Kelly,  21  Pa. 
Super.  Ct.  390;  Sullivan  v.  Hampton,  (Tex. 
Civ.  App.  1895)  32  S.  W.  235. 

Reservation  of  right  to  reject  purchaser. — 
The  principal  may  reserve  the  right  arbi- 
trarily to  reject  the  proposed  purchaser. 
Kiam  v.  Turner,  21  Tex.  Civ.  App.  417,  52 
S.  W.  1043;  Calloway  v.  Stobart,  14  Mani- 
toba 650  [distinguishing  Wolf  v.  Tait,  4 
Manitoba  59].  See,  however,  Hopwood  v. 
Corbin,  63  Iowa  218,  18  N.  W.  911,  where 
letters  from  the  owner  of  land  to  a  real- 
estate  broker  named  terms  of  sale,  and  told 
the  broker  that  if  he  could  effect  sales  the 
writer  would  be  glad,  that  the  right  to  refuse 
offers  was  reserved,  but  that  the  broker  might 
rely  on  it  that  if  he  first  found  customers  at 
the  price  named  they  would  have  the  land 
and  the  broker  his  commission,  and  it  was 
held  that  ambiguities  should  be  construed 
against  the  writer,  and  that  the  broker,  hav- 
ing found  persons  ready  to  purchase  on  the 
terms  stated,  was  entitled  to  his  commission, 
although  the  owner  refused  to  sell. 

Necessity  of  procuring  binding  contract 
with  purchaser  see  infra,  II,  E,  1,  m,   (iv). 

96.  Hecht  v.  Hall,  62  111.  App.  100;  Jones 
V.  Stevens,  36  Nebr.  849,  55  N.  W.  251; 
Mooney  r.  Elder,  56  N".  Y.  238;  Clapp  v. 
Hughes,  \  Phila.   (Pa.)  382. 

Defective  title  as  defeating  right  to  com- 
mission see  infra,  II.  E,  1,  m,   (x),  (a),  (2). 

97.  Lane  v.  Albright,  49  Ind.  275  (where 
the  principal  sold  the  property  before  the  ex- 
piration of  the  time  which  he  had  given  the 
broker  for  effecting  a,  sale)  ;  Sistare  v.  Best, 
88  K  Y.  527;  Gregor  r.  McKee,  18  Misc. 
(N.  Y.)  613,  33  N.  Y.  Suppl.  486;  Levy  v. 
Rothe,  17  Misc.  (N.  Y.)  402,  39  N.  Y.  Suppl. 
1057  (where  the  sale  was  made  during  the 
continuance  of  the  brokeT's  exclusive  agency)  ; 
Goldsmith  v.  Cook,  13  N.  Y.  Suppl.  578; 
Woodall  V.  Foster,  91  Tenn.  195,  18  S.  W. 
241    (where  the  principal  gave  the  broker  no 
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notice  of  the  sale)  ;  Scottish- American  Mortg. 
Co.  V.  Davis,  (Tex.  Civ.  App.  1902)  72  S.  W. 
217  [modified  in  96  Tex.  504,  74  S.  W.  17, 
97  Am.  St.  Rep.  932]. 

Although  the  owner  reserves  the  right  to 
sell  the  property  himself,  the  mere  fact  that 
he  has  given  a  prospective  purchaser  an  op- 
tion on  the  property,  subject  to  revocation 
by  either  party  at  any  time,  does  not  relieve 
him  of  liability  for  a  commission,  if  the 
broker  has  found  a  customer  able,  ready,  and 
willing  to  buv  on  the  owner's  terms.  York  v. 
Nash,  42  Oreg.  321,  71  Pae.  59. 

98.  Hersher  v.  Wells,  103  111.  App.  418; 
Kalley  v.  Baker,  132  N.  Y.  1,  29  N.  E.  1091, 
28  Am.  St.  Eep.  542  [affirming  8  N.  Y.  Suppl. 
851],  both  holding  that  the  broker  is  entitled 
to  his  commission  upon  finding  a  customer 
who  is  able,  ready,  and  willing  to  effect  the 
desired  exchange. 

Defect  in  customer's  title  as  aSoirding  prin- 
cipal ground  for  refusing  to  consummate  ex- 
change see  infra,  page  266  note  73. 

99.  Clark  v.  Dayton,  87  Minn.  454,  92 
N.  W.  327  (holding,  that  to  entitle  a  broker 
to  a  commission  for  finding  a  lessee,  he  must 
procure  a  customer  able,  ready,  and  willing 
to  take  the  premises;  it  is  not  sufficient  that 
the  broker  introduce  a  customer  who  merely 
contemplates  leasing)  ;  Folsom  v.  Hes.^e,  24 
Misc.   (N.  Y.)   713,  53  N.  Y.  Suppl.  783. 

1.  Budd  V.  Zoller,  52  Mo.  238;  Phister  v. 
Gove,  48  Mo.  App.  455;  Chambers  v.  Peters, 
30  Misc.  (N.  Y.)  756,  63  N.  Y.  Suppl.  151; 
Van  Orden  v.  Morris,  19  Misc.  (N.  Y.)  497, 
43  N.  Y.  Suppl.  1108  [affirming  18  Misc.  579, 
42  N.  Y.  Suppl.  473]  ;  Middleton  V.  Thomp- 
son, 163  Pa.  St.  112,  29  Atl.  796,  all  holding 
that  the  broker  becomes  entitled  to  his  com- 
mission when  he  finds  a  person  able,  ready, 
and  willing  to  lend  on  the  terms  proposed  by 
the  principal. 

Terms  satisfactory  to  borrower. —  Where  a 
broker  was  employed  to  borrow  money  to 
erect  a  factory  for  the  principal  on  terms 
satisfactory  to  him,  and  the  broker  procured 
a  person  willing  to  furnish  the  money,  but 
before  the  question  of  terms  was  reached  the 
principal  abandoned  the  negotiations,  the 
broker  was  entitled  to  compensation;  and 
where  it  did  not  appear  that  the  terms  on 
which  the  money  would  have  been  furnished 
would  not  have  been  satisfactory  to  the  prin- 
cipal, a  jury  might  properly  find  that  the 
broker  had  substantially  performed  his  con- 
tract, and  a  verdict  in  his  favor  for  the  whole 
amount  promised  should  be  sustained,  al- 
though there  was  no  proof  as  to  the  value  of 
the  services  rendered.  Rockwell  v.  Hurst.  13 
N.  Y.  Suppl.  290.  See,  however,  Crandall  v. 
Phillips,  13  N.  Y.  App.  Div.  118,  43  N.  Y. 
SuDpl.  299. 

Tender  of  loan. —  In  an  action  by  brokers 
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(c)  Conclusion  of  Contract  Differing  From  That  Which  Broker  Was  Author- 
ized to  Negotiate  —  (1)  General  Eule.  If  a  broker  has  brouglit  the  parties 
together  aud  as  a  result  they  conclude  a  contract,  he  is  not  deprived  of  his  right 
to  a  commission  by  the  fact  that  the  contract  so  concluded  differs  in  terms  from 
the  one  which  he  was  authorized  to  negotiate.^    Where  for  example  the  principal 


to  recover  commissions  for  negotiating  a  loan 
which  the  proposed  borrower  failed  to  accept 
and  give  security  for  as  agreed,  they  need 
not  prove  a  tender  of  the  money,  as  it  is  the 
client's  duty,  on  notice  of  the  money  being 
procured,  to  give'  the  proposed  security  and 
take  the  money.  Telford  v.  Brinkerhoff,  45 
111.  App.  586. 

Estoppel  of  borrower. —  Where  a  principal 
refused  to  accept  a  loan  on  the  ground  that 
the  broker's  charge  for  his  services  in  ob- 
taining it  was  excessive,  he  could  not  resist 
payment  for  the  services  because  the  lender 
incorporated  a  new  condition  in  the  applica- 
tion requiring  the  principal  to  comply  with 
its  rules  and  accept  the  loan  within  ten  days. 
Hotchkiss  v.  Kuchler,  86  N.  Y.  App.  Div. 
265,  83  N.  Y.  Suppl.  710. 

Defective  title  as  of  borrower  defeating 
right  to  commission  see  infra,  II,  E,   1,  m, 

(X),    (A),    (2). 

2.  Alabama. —  See  Cook  v.  Forst,  116  Ala. 
395,  22  So.  540,  holding  that  immaterial 
changes  in  the  original  terms  do  not  defeat 
the  broker's  right  to  a  commission. 

Colorado. —  Knowles  v.  Harvey,  10  Colo. 
App.  9,  52  Pac.  46. 

District  of  Columbia. —  Bryan  v.  Abert,  3 
App.  Cas.  180. 

Illinois. — -Henry  v.  Stewart,  185  111.  448, 
57  N.  E.  190  [affirming  85  111.  App.  170]; 
Bash  V.  Hill,  62  111.  216  (holding  that  where 
brokers  are  employed  to  assist  in  making  a 
trade  with  a  promise  of  a  certain  compensa- 
tion in  case  it  is  effected,  and  they  assist 
in  bringing  it  about,  they  are  entitled  to  the 
sum  agreed  to  be  paid,  although  the  princi- 
pal changed  his  proposition  with  a  view  of 
dispensing  with  their  services,  they  having 
received  no  notice  of  the  change)  ;  Snyder  v. 
Fearer,  87  111.  App.  275;  Lapsley  v.  Holridge, 
71  111.  App.  652;  Adams  v.  Decker,  34  111. 
App.  17;  Lawrence  v.  Atwood,  1  111.  App. 
217. 

Indiana. —  McFarland  v.  Lillard,  2  Ind. 
App.  160,  28  N.  E.  229,  50  Am.  St.  Rep. 
234. 

/owo.— Welch  V.  Young,  (1899)  79  N.  W. 
59. 

Kansas. —  Marlatt  v.  Elliott,  69  Kan.  477, 
77  Pac.  104. 

Kentucky. —  Coleman  v.  Meade,  13  Bush 
358. 

Missouri. —  Woods  v.  Stephens,  46  Mo.  555  ; 
Henderson  v.  Mace,  64  Mo.  App.  393.  See, 
however,  Eeiger  v.  Bigger,  29  Mo.  App.  421. 

New  York. —  O'Toole  v.  Tucker,  17  Misc. 
554,  40  N.  Y.  Suppl.  695  [affirming  16  Misc. 
485,  38  N.  Y.  Suppl.  969]  ;  Jones  v.  Henry, 
15  Misc.  151,  36  N.  Y.  Suppl.  483. 

Pennsylvania. —  Keys  v.  Johnson,  68  Fa. 
St.  42. 


South  Dakota. —  Huntemer  v.  Arent,  16 
S.  D.  465,  93  N.  W.  653. 

Tem«.— Evans  v.  Gay,  (Civ.  App.  1903) 
74  S.  W.  575;  Pryor  v.  Jolly,  (Civ.  App. 
1897)  39  S.  W.  1019. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  66. 

This  is  especially  true  where  the  customer 
procured  by  the  broker  was  able,  ready,  and 
willing  to  enter  into  a  contract  on  the  terms 
mentioned  in  the  broker's  authorization. 
Corbel  v.  Beard,  92  Iowa  360,  60  N.  W.  636 ; 
Veatch  v.  Norman,  95  Mo.  App.  500,  69  S.  W. 
472;  Traynor  v.  Morse,  55  Nebr.  595,  75 
N.  W.  1103. 

Intervention  of  rival  broker. —  The  rule  is 
the  same,  although  the  transaction  is  con- 
cluded through  a  second  broker,  if  the  first 
was  the  procuring  cause  of  the  transaction. 
Wood  V.  Wells,  103  Mich.  320,  61  N.  W.  503. 

Accepting  property  instead  of  cash. —  A 
broker  employed  to  effect  a  sale  is  entitled  to 
a  commission  where  the  principal  accepts 
property  in  lieu  of  cash. 

Calif ornia.— CUi\i  v.  Allen,  125  Cal.  276, 
57  Pac.  985. 

Indiana. —  See  Rabb  v.  Johnson,  28  Ind. 
App.  665,  63  N.  E.  580. 

Missouri. —  Grether  v.  McCormick,  79  Mo. 
App.  325;  Kennerly  v.  Somerville,  68  Mo. 
App.  222. 

New  Jersey. —  S.  E.  Crowley  Co.  v.  Myers, 
69  N.  J.  L.  245,  55  Atl.  305. 

Pennsylvania. —  Showaker  v.  Kelly,  21  Pa. 
Super.  Ct.  390. 

Texas. — -Thornton  v.  Moody,  (Civ.  App. 
1893)   24  S.  W.  331. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  66. 

Change  in  subject-matter. — Where  an  owner 
employs  a  broker  to  bring  about  an  exchange 
of  realty,  and  the  broker  brings  him  and  an- 
other together,  he  may  recover  his  commission 
on  an  exchange,  although  the  property  re- 
ceived was  not  under  discussion  when  the 
broker  last  appeared  in  the  negotiations. 
French  v.  McKay,  181  Mass.  485,  63  N.  E. 
1068.  Nor  can  the  vendor  escape  liability 
for  commissions  to  a  broker  employed  to  ne- 
gotiate a  sale  of  land,  on  completing  himself 
a  sale  to  the  purchaser  with  whom  the  broker 
has  been  negotiating,  by  including  in  the  sale 
other  lands  in  addition  to  those  the  broker 
was  employed  to  sell.  Ranson  v.  Weston,  110 
Mich.  240,' 68  N.  W.  152.  See  also  Alexander 
V.  Wakefield,  (Civ.  App.  1902)  69  S.  W.  77, 
holding  that  in  a  suit  on  a  contract  providing 
for  payment  for  services  for  promoting  a 
sale  of  a  street  railway  on  the  conclusion  of 
"  any  trade  "  with  the  prospective  vendee,  it 
is  immaterial  that  the  trade  finally  consum- 
mated was  noC  the  one  pending  at  the  time 
the  contract  was  made.  However,  a  broker 
who  has  been  offered  a  commission  for  sell- 

[II,  E.  1,  m,  (II).  (c),  (1)] 
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consummates  a  sale  to  a  purcliaser  found  by  the  broier,  he  is  liable  for  the  com- 
mission, although  the  sale  is  made  at  a  smaller  price  tha>n  that  originally  proposed 
by  him  to  the  broker,^  unless  the  right  to  a  commission  is  made  conditional  upon 
a  sale  at  the  price  mentioned  in  the  broker's  authorization.*    To  entitle  a  broker 


ing  a  described  electrical  plant  to  a  person 
named  by  him  is  not  entitled  to  a  commission 
where  on  his  failure  to  make  a  sale  the  prin- 
cipal sells  a  smaller  and  cheaper  plant  to  the 
«ame  person.  Starr  v.  Eoyal  Electric  Co., 
30  Can.  Supreme  Ct.  384. 

Sale  on  better  terms. —  Where  one  employs 
-a,  broker  to  sell  land  at  a  stipulated  price, 
and  the  broker  finds  a  purchaser,  and  the 
employer  then  refuses  to  sell,  but  soon  after- 
ward sells  privately  or  through  another  agent 
on  more  advantageous  terms  to  the  same 
purchaser,  the  broker  is  entitled  to  his  com- 
mission on  the  sale  the  same  as  if  it  had 
been  made  by  him.  Lestrade  v,  Perrera,  6  La. 
Ann.  398;  Steidl  v.  McClymonds,  90  Minn. 
-205,  95  N.  W.  906.  See  also  Van  Sielen  v. 
Herbst,  30  N.  Y.  App.  Div.  255,  51  N.  Y. 
Suppl.  968.  So  where  a  principal  was  in- 
duced to  commence  negotiations  for  the  pur- 
chase of  property  through  a  broker's  agency, 
the  fact  that  he  raised  the  price  from  what 
the  broker  was  authorized  to  sell  cannot  de- 
prive the  broker  of  his  right  to  a  commission 
on  the  sale  made.  Crone  v.  Mississippi  Val- 
ley Trust  Co.,  85  Mo.  App.  601. 

The  fact  that  a  purchaser  pays  more  than 
he  authorized  his  broker  to  offer  does  not  de- 
prive the  latter  of  his  right  to  a,  commission 
for  effecting  the  purchase  (Carson  v.  Baker, 
2  Colo.  App.  248,  29  Pac.  1134),  in  the  ab- 
sence of  agreement  to  the  contrary  (Lestrade 
V.  Vanzini,  6  La.  Ann.  399). 

Loan  brokers. —  Where  a  loan  for  a  less 
amount  than  that  named  by  the  principal 
was  obtained  by  the  broker,  and  it  was  ac- 
cepted but  subsequently  declined  by  the  ijrin- 
cipal,  a  service  was  rendered  and  a  commis- 
sion is  accordingly  due.  Van  Lien  v.  Byrnes, 
1  Hilt.  (N.  Y.)  133;  Fisher  v.  Drewett,  48 
L.  J.  Exch.  32,  39  L.  T.  Rep.  N.  S.  253,  27 
^Vkly.  Rep.  12.  See,  however,  Illingsworth  v. 
Slosson,  19  111.  App.  612  (holding  that  if  a 
broker  undertakes  to  procure,  for  a  certain 
compensation,  a  loan  on  certain  terms,  and 
introduces  to  his  principal  a  customer  who 
makes  the  loan  on  different  terms,  the  broker 
does  not  earn  his  compensation)  ;  Faulkner 
V.  Cornell,  80  N.  Y.  App.  Div.  161,  80  N.  Y. 
Suppl.  526. 

3.  Alabama. —  Cook  v.  Forst,  116  Ala.  395, 
•22  So.  540. 

Colorado. —  Williams  v.  Bishop,  11  Colo. 
App.  378,  53  Pac.  239. 

Connecticut. —  Schlegal  v.  AUerton,  65 
'Conn.  260,  32  Atl.  363. 

7(JoAo.— Spotswood  v.  Morris,  (1904)  77 
Pac.  216. 

Illinois. —  Hafner  v.  Herron,  165  111.  242, 
46  N.  E.  211  [affirming  60  111.  App.  592]; 
Baker  v.  Murphy,  105  111.  App.  151  (holding 
that  where  one  engages  a  broker  to  sell  his 
land  so  as  to  met  seventy  dollars  per  acre, 
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and  agrees  to  protect  the  broker  in  pricing 
the  land  at  from  seventy-one  dollars  to 
seventy-two  dollars  and  fifty  cents,  and  after- 
ward connives  with  a  prospective  purchaser 
with  a  view  to  depriving  the  broker  of  his 
commission,  he  is  liable  to  the  broker  for  his 
services,  the  latter  being  instrumental  in 
bringing  about  the  sale)  ;  Loehde  v.  Halsey, 
88  111.  App.  452;  McConaughy  v.  Mahannah, 

28  111.  App.  169. 

Katisas. —  Plant  ».  Thompson,  42  Kan.  664, 
22  Pac.  726,  16  Am.  St.  Rep.  512  (holding 
that  an  owner  cannot  escape  paying  a  com- 
mission to  a  broker  employed  to  sell  his  land 
by  .selling  for  a  sum  less  than  the  price  given 
the  broker,  where  the  reduction  is  made  of 
his  own  accord  and  to  escape  payment  of 
the  commissions,  and  the  broker  was  the 
means  of  bringing  the  owner  and  the  pur- 
chaser together,  and  the  sale  resulted  there- 
from) ;  Ratts  V.  Shepherd,  37  Kan.  20,  14 
Pac.  496. 

Minnesota. —  Hubachek  v.  Hazzard,  83 
Minn.  437,  86  N.  W.  426. 

Missouri. —  McCormack  v.  Henderson,  100 
Mo.  App.  647,  75  S.  W.  171 ;  Stinde  v.  Blesch, 

42  Mo.  App.  578;  Wetzell  v.  Wagoner,  41  Mo. 
App.  509. 

Ifew  York. —  Martin  v.  Silliman,  53  N.  Y. 
615  (holding  that  the  broker  is  entitled  at 
least  to  a  ratable  portion  of  the  agreed  com- 
mission) ;  Martin  v.  Fegan,  95  N.  Y.  App. 
Div.  154,  88  N.  Y.  Suppl.  472;  Levy  v. 
Coogan,  16  Daly  137,  9  N.  Y.  Suppl.  534; 
Chilton  V.  Butler,  1  E.  D.  Smith  150;  Hobbs 
V.  Edgar.  23  Misc.  618,  51  N.  Y.  Suppl.  1120 
[affirming  22  Misc.  510,  49  N.  Y.  Suppl. 
1138] ;  Gold  v.  Serrell,  6  Misc.  124,  26  N.  Y. 
Suppl.  5.  See  also  Steinfeld  v.  Strom,  31 
Misc.  167,  63  N.  Y.  Suppl.  966. 

Pennsylvania. —  Keys  v.  Johnson,  68  Pa". 
St.  42. 

Texas. —  Byrd  v.  Frost,    (Civ.  App.   1894) 

29  S.  W.  46. 

Washington. —  Barnes  v.  German  Sav.,  etc., 
Soc,  21  Wash.  448,  58  Pac.  569. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  66. 

Sale  by  rival  broker  at  smaller  price  see 
cases  cited  infra,  note  6. 

4.  District  of  Columbia. —  Armes  v.  Cam- 
eron, 19  D.  C.  435. 

Illinois. — See  Buhl  v.  Noe,  51  111.  App.  622. 

Maryland. —  Schwartze  v.  Yearly,  31  Md. 
270. 

Michigan. —  Williams  v.  McGraw,  52  Mich. 
480,  18  N.  W.  227. 

Montana. — Childs  v.  Ptomey,  17  Mont.  502, 

43  Pac.  714. 

New  York. —  Briggs  v.  Rowe,  1  Abb.  Dec. 
189,  4  Keyes  424;  Steinfeld  v.  Storm,  31  Misc. 
167,  63  N.  Y.  Suppl.  966. 

Texas. —  Largent  v.  Storey,  (Civ.  App. 
1901)  61  S.  W.  977. 
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to  a  commission  where  the'  contract  concluded  differs  from  that  which  the  broker 
was  authorized  to  negotiate,  however,  the  negotiations  commenced  by  tlie  broker 
must  have  continued  uninterruptedly  and  he  must  have  been  actively  instrumental 
throughout  in  causing  the  parties  to  consummate  the  transaction.^  So  if  the  prin- 
cipal and  the  customer  introduced  by  the  broker  cannot  agree  upon  the  terms  of 
a  sale,  and  the  broker  or  liis  customer  drops  the  negotiations,  or  the  principal  with- 
draws his  authorization,  the  broker  is  not  entitled  to  a  commission  upon  a  sale 
being  subsequently  made  by  the  principal,  acting  either  independently  or  through 
another  broker,  to  the  same  customer  on  different  terms ;  ^  and  this  is  especially 
true  where  the  principal,  at  tlie  time  of  concluding  the  transaction,  had  no  notice 
-of  the  previous  negotiations  between  the  broker  and  the  purchaser.'  This  rule 
applies  also  to  brokers  employed  to  secure  leases.^ 

(2)  Conclusion  of  Peeliminaey,  Conditional,  oe  Optional  Contract.  To 
entitle  a  broker  to  a  commission  the  customer  produced  by  him  and  the, principal 
must  come  to  a  iiual  agreement  on  the  terms  of  the  transaction.  Consequently 
the  conclusion  of  a  preliminary  or  tentative  agreement  which  is  not  binding  on 
the  parties  and  which  is  not  carried  into  effect  does  not  give  a  right  to  compensa- 
tion.' Nor  is  a  broker  entitled  to  a  commission  where  he  procures  a  contract 
between  the  parties  subject  to  a  condition  not  authorized  by  the  terms  of  his 


'Wisconsin. —  McArthur  v.  Slauson,  53  Wis. 
41,  9  N.  W.  784. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  66. 

Agreement  for  net  price  see  supra,  page 
241    note  78. 

5.  Woods  V.  Stephens,  46  Mo.  555;  Gold  v. 
Serrell,  6  Misc.  (N.  Y.)  124,  26  N.  Y. 
Suppl.  5. 

6.  Arizona. —  Trickey  v.  Crowe,  (1903)  71 
Pac.  965. 

Illinois. —  Watts  r.  Howard,  51  111.  App. 
243,  the  sale  having  beeti  made  at  a  less  price. 

Minnesota. —  Cullen  v.  Bell,  43  Minn.  226, 
45  N.  W.  428. 

Missouri. —  Tooker  v.  Duckworth,  107  Mo. 
App.  231,  80  S.  W.  963. 

New  York. —  Barnard  v.  Monnot,  34  Barb. 
90;  Meyer  v.  Strauss,  58  N.  Y.  Suppl.  904. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  66. 

Sale  by  rival  broker. —  If  a  broker  fails  to 
secure  a  purchaser  who  will  take  the  prop- 
erty on  the  terms  proposed  by  the  principal, 
and  another  broker  intervenes  and  sells  the 
property  on  different  terms,  although  to  the 
former's  customer,  the  former  is  not  entitled 
to  a  commission.  Carlson  v.  Nathan,  43  111. 
App.  364;  Livezy  v.  Miller,  61  Md.  336; 
Crowninshield  v.  Foster,  169  Mass.  237,  47 
N.  E.  879;  Chandler  v.  Sutton,  5  Daly  (N.Y.) 
112;  De  Zavala  v.  Royaliner,  84  N.  Y.  Suppl. 
969.  Thus  if  the  rival  broker  sells  the  prop- 
erty at  a  lower  price  after  the  broker  first 
authorized  fails  to  sell  it  at  the  price  pro- 
posed by  the  principal,  no  compensation  is 
due  to  the  one  first  authorized,  although  the 
sale  be  made  to  his  customer.  Armes  v.  Cam- 
eron, 19  D.  C.  435 ;  Mears  v.  Stone,  44  111.  App. 
444;  Wolff  V.  Rosenberg,  67  Mo.  App.  403; 
Freedman  v.  Havemeyer,  37  N.  Y.  App.  Div. 
518,  56  N.  Y.  Suppl.  97;  Feldman  v.  O'Brien,  23 
Misc.  (N.  Y.)  341,  51  N.  Y.  Suppl.  309;  Powell  v. 
Anderson,  15  Daly  (N.  Y.)  219,  4  N.  Y.  Suppl. 
706;  Hendricks  v.  Daniels,  19  N.  Y.  Suppl. 
-414;  Powell  V.  Lamb,  1  N.  Y.  Suppl.  431; 
Land  Mortg.  Bank  v.  Hargis,  (Tex.  Civ.  App. 


1902)  70  S.  W.  352.  See,  however,  CunliflF 
V.  Hausmann,  97  Mo.  App.  467,  71  S.  W.  368. 

7.  Catheart  v.  Bacon,  47  Minn.  34,  49 
N.  W.  331;  Getzler  v.  Boehm,  16  Misc. 
(N.  Y.)   390,  38  N.  Y.  Suppl.  52. 

8.  Henkel  v.  Dunn,  97  Mo.  App.  671,  71 
S.  W.  735;  Alden  v.  Earle,  121  N.  Y.  688,  24 
N.  E.  705  [affirming  56  N.  Y.  Super.  Ct.  366, 
4  N.  Y.  Suppl.  548] ;  Tyng  v.  Constable,  35 
Misc.  (N.  Y.)  283,  71  N.  Y.  Suppl.  820. 

9.  Crombie  v.  Waldo,  137  N.  Y.  129,  32 
N.  E.  1042  [reversing  60  N.  Y.  Super.  Ct. 
123,  17  N.  Y.  Suppl.  373]  (holding  that  a 
broker  who  procured  a  contract  by  which  the 
principal  agreed  to  erect  within  a,  specified 
time  a  school  building  to  be  approved  by  the 
superintendent  of  school  buildings,  and  to 
lease  it  when  completed  to  school  trustees, 
and  by  which  the  school  trustees  agreed  to 
lease  the  premises  when  the  building  was 
finished,  was  not  entitled  to  a  commission  as 
for  effecting  a  lease  of  their  property,  where 
at  the  time  the  contract  was  made  the  plans 
for  the  building  were  not  prepared  and  the 
time  for  its  erection  was  insufficient)  ;  Mont- 
gomery V.  Knickerbacker,  27  N.  Y.  App.  Div. 
117,  50  N.  Y.  Suppl.  128  (where  the  broker 
procured  a  contemplative  agreement  for  a 
purchase)  ;  Ward  v.  Zborowski,  31  Misc. 
(N.   Y.)    66,   63  N.   Y.   Suppl.   219    (holding 

that  an  agreement  concerning  a,  lease  was  a 
mere  proposal  and  hence  did  not  entitle  the 
broker  to  a  commission  as  for  procuring  a 
lease)  ;  Armstrong  v.  O'Brien,  83  Tex.  635, 
19  S.  W.  268  (holding  that  where  an  ex- 
ecutor agreed  to  a  sale  of  land  belonging  to 
the  estate  with  the  express  provision  that 
if  it  was  not  ratified  by  his  co-executor  it 
should  not  be  binding,  and  the  co-executor 
refused  to  ratify  it,  it  did  not  entitle  the 
broker  to  a  commission)  ;  Hale  v.  Kumler, 
85  Fed.  161,  29  C.  C.  A.  67. 

Contract  reserving  right  to  withdraw  from 
transaction  in  case  principal's  title  proves  de- 
fective see  infra,  II,  E,  1,  m,   (x),   (a),   (2). 

[II,  E,  1,  m.  ,(ii),  (c),  (2)] 
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employment.^"  So  if  a  broker  employed  to  effect  a  transaction  merely  secures 
from  a  customer  a  contract  by  which  the  latter  becomes  entitled  to  enter  into  the 
transaction  at  his  option,  the  broker  is  not  entitled  to  a  commission.*'  Thus  a 
broker  employed  to  sell  property  is  not  entitled  to  compensation  for  procuring  a 
customer  who  takes  an  option  on  the  property/^  as  where  the  customer  enters 
into  a  contract  by  the  terms  of  which  he  may  at  his  option  either  accept  the  prop- 
erty or  forfeit  the  earnest  money  or  such  partial  paym.ents  as  he  may  have  made 
up  to  the  time  of  his  election ;  *'  and  the  rule  is  the  same  where  the  contract  pro- 


10.  Pape  V.  Komy,  16  Ind.  App.  470,  44 
N.  E.  654,  45  N.  E.  671  (holding  that  where 
the  owner  of  a  patent  right  agreed  to  pay  a 
broker  all  over  a  certain  sum  for  which  he 
might  sell  the  right,  and  the  broker  nego- 
tiated a  sale  subject  to  the  condition  that  at 
the  purchaser's  option,  to  be  exercised  within 
a  year,  the  owner  should  repurchase,  so  that 
the  purchaser  might  get  out  his  money,  and 
the  option  was  exercised,  the  broker  was 
not  entitled  to  compensation)  ;  Halprin  v. 
Schachne,  25  Misc.  (N.  Y.)  797,  54  N.  Y. 
Suppl.  1103  {affirming  21  Misc.  519,  47  N.  Y. 
Suppl.  711]  {holding  that  where  a  broker 
brings  parties  together,  but  a  contract  made 
by  them  is  by  its  terms  conditional  upon  the 
subsequent  approval  of  the  attorney  of  one 
of  them,  who  fails  to  approve,  and  the  con- 
tract is  accordingly  inoperative  and  is  never 
carried  out,  the  broker  is  not  entitled  to  a 
commission)  ;  Hammond  v.  Crawford,  66 
Fed.  425,  14  C.  C.  A.  109  (holding  that  where 
an  owner  of  mines  contracts  with  a,  broker 
to  pay  him  a  commission  "  if  he  effects  a 
sale  or  deal  of  the  mines  "  with  a  person  in- 
troduced by  the  broker,  and  the  agreement 
made  with  such  person  is  made  conditional 
on  his  approval  of  the  organization  of  a  cor- 
poration, and  fails  for  want  of  such  approval, 
the  broker  is  not  entitled  to  his  commission ) . 

Condition  for  rescission. —  A  mere  arrange- 
ment for  a  sale,  with  no  cash  paid  down,  but 
on  condition  that  if,  at  the  end  of  six  months, 
all  the  cash  has  not  been  paid,  the  vendors 
may  rescind  the  contract,  is  not  a  fulfilment 
of  an  authority  to  sell  for,  among  other 
things  one  million  dollars  in  cash.  Rand 
i;.  Cronkrite,  64  111.  App.  208.  So  a  broker 
who  negotiates  a,  contract  conditioned  that 
the  purchaser  may  at  his  option  rescind  the 
sale  and  receive  back  the  price  with  interest 
does  not  give  the  broker  a  right  to  the  com- 
mission as  for  effecting  a  sale,  the  purchaser 
having  rescinded.  Pape  v.  Ilomy,  16  Ind. 
App.  470,  44  N.  E.  654,  45  N.  E.  671. 

11.  Ward  V.  Zborowski,  31  Misc.  (N.  Y.) 
66,  63  N.  Y.  Suppl.  219,  holding  that  a 
broker  employed  to  procure  a  lease  is  not 
entitled  to  a  commission  for  effecting  a  con- 
tract giving  an  option  for  a  lease. 

12.  Colorado. —  Hildenbrand  v.  Lillis,  10 
Colo.  App.  522,  51  Pac.  1008. 

New  Jersey. —  Runyon  v.  Wilkinson,  57 
N.  J.  L.  420,  31  Atl.  390. 

New  York. —  Walsh  v.  Gay,  49  N.  Y.  App. 
Div.  50,  63  N.  Y.  Suppl.  543;  Behnett  v. 
Egan,  3  Misc.  421,  23  N.  Y.  Suppl.  154. 

Ohio. —  Wooley  v.  Schmal,  5  Ohio  Cir.  Ct. 

[II,  E,  1,  m,  (ii),  (c),  (2)] 


76,  3  Ohio  Cir.  Dec.  39,  holding  that  a  broker 
is  not  entitled  to  recover  on  an  agreement 
to  pay  him  a  commission  for  finding  a  pur- 
chaser for  real  estate,  where  the  purchaser 
he  finds  is  willing  to  take  only  a  lease  for 
ten  years,  with  the  privilege  of  purchasing 
in  fee,  the  vendors  being  executors  without 
power  to  lease  the  property. 

Texas. —  Brackenridge  v.  Claridge,  91  Tex. 
527,  44  S.  W.  819,  43  L.  R.  A.  593  [reversing 
(Civ.  App.  1897)  42  S.  W.  1005]. 

Utah.— Tousey  v.  Etzel,  9  Utah  329,  34 
Pac.  291,  holding  that  the  commission  of  a, 
broker  employed  to  find  an  absolute  pur- 
chaser at  a  specified  price,  on  terms  agreeable 
to  the  seller,  is  not  earned  by  procuring  a 
person  who  is  willing  to  execute  a  contract 
by  which  it  is  optional  with  him  to  make  the 
payments  specified  therein. 

Washington. —  Lawrence  v.  Pederson,  34 
Wash.  1,  74  Pac.  1011;  Dwyer  v.  Raborn,  6 
Wash.  213,  33  Pac.  350. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  67. 

See,  however,  Rimmer  v.  Knowles,  30  L.  T. 
Rep.  N.  S.  496,  22  Wkly.  Rep.  574,  holding 
that  a  broker  employed  to  find  a  purchaser 
of  land  for  £3,000  introduced  a  person  who 
took  a  lease  for  one  thousand  years  at  £150 
a  year,  with  the  option  of  purchasing  for 
£3,000  within  twenty  years,  he  had  prac- 
tically found  a  purchaser,  and  was  entitled 
to  his  commission. 

Condition  that  contract  shall  be  void  on 
purchaser's  default. —  A  broker  employed  to 
effect  a  sale  does  not  earn  a  commission  by 
procuring  one  who  enters  into  a  contract  with 
the  principal  which  provides  that  the  con- 
tract shall  be  void  if  the  first  instalment  of 
the  price  is  not  paid  as  provided  therein. 
Ramsey  v.  West,  31  Mo.  App.  676;  Jones  v. 
Eilenfeldt,  28  Wash.  687,  69  Pac.  368.  It  is 
otherwise  where  the  contract  merely  gives 
the  vendor  the  right  to  declare  a  forfeiture 
on  default  in  payment  of  any  instalment. 
See  cases  cited  infra,  note  16. 

Estoppel  of  principal. —  A  broker  employed 
to  sell  land,  having  effected  a  contract  not 
binding  on  the  purchaser  because  of  a  con- 
dition that  it  should  be  void  and  cease  to 
bind  "  either  party  "  on  default  in  payment 
of  the  first  instalment,  the  owner  is  not,  by 
having  joined  in  and  accepted  the  contract, 
estopped  from  asserting  that  it  is  not  such 
a  sale  as  entitles  the  broker  to  his  commis- 
sion.   Ramsey  v.  West,  31  Mo.  App.  676. 

13.  Colorado. —  Brown  v.  Keegan,  32  Colo. 
463,  76  Pac.  1056. 

District  of  Columbia. —  Block  v.  Ryan,  4 
App.  Cas.  283. 


FACTORS  AND  BROKERS 


[19  Cye.J      253 


vides  that  in  case  either  one  party  or  the  other  shall  default  in  carrying  out  the 
contract  he  shall  pay  a  stipulated  sum  as  liquidated  damages.^*  The  broker  is 
entitled  to  a  commission,  however,  where  the  customer  exercises  his  option  by 
purchasing  the  property  ;'5  and  if  the  purchaser  agrees  absolutely  to  buy  the 
property,  the  fact  that  the  price  is  payable  in  instalments,  and  that  the  vendor  is 
given  the  right  to  declare  a  forfeiture  on  default  in  payment  of  any  instalment, 
does  not  defeat  the  broker's  right  to  a  commission." 

(d)  Modification  or  Cancellation  of  Contract  Concluded  hy  Principal.  The 
right  to  a  commission  is  not  afEected  by  the  fact  that  the  principal  and  the 
customer,  after  concluding  a  contract,  subsequently  enter  into  an  agreement 
modifying  its  terms  ; "  nor  can  a  broker  be  deprived  of  his  commission  by  any 
agreement  of  cancellation  or  release  made  by  the  principal  and  the  customer,'^' 


Illinois. —  Lawrence  v.  Rhodes,  188  111.  96, 
58  N.  E.  910  [reversing  87  111.  App.  672]. 

Kansas. —  Aigler  v.  Carpenter  Place  Land 
Co.,  51  Kan.  718,  33  Pac.  593. 

Missowi. —  Zeidler  f.  Walker,  41  Mo.  App. 
118. 

New  York. —  Lew  v.  Kottman,  11  Misc. 
372,  32  N.  Y.  Suppl.  241  [reversing  8  Misc. 
504,  28  N.  Y.  Suppl.  1150]. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  67. 

See,  however,  Fiske  v.  Soule,  87  Cal.  313, 
25  Pac.  430-  (holding  that  the  fact  that  the 
contract  bound  the  purchaser  to  the  payment 
of  the  price  only  by  forfeiting  a  cash  pay- 
ment is  immaterial,  where  a  tender  of  the 
whole  price  was  made)  ;  Potvin  v.  Curran,  13 
]Srebr.  302,  14  N.  W.  400. 

14.  Lawrence  v.  Rhodes,  188  111.  96,  58 
N.  E.  910  [reversing  87  111.  App.  672]  ;  Kim- 
berly  v.  Henderson,  29  Md.  512.  Contra, 
Parker  i->.  Estabrook,  68  N.  H.  349,  44  Atl. 
484.  See  also  Leete  v.  Norton,  43  Conn.  219, 
where  a  broker  arranged  for  an  exchange  of 
land  between  two  owners,  an  agreement  being 
made  between  them  that  if  either  failed  to 
perform  he  should  pay  to  the  other  five  hun- 
dred dollars  as  liquidated  damages,  and  it 
was  held  that  one  of  them,  having  accepted 
the  five  hundred  dollars  in  lieu  of  perform- 
ance, could  not  object  in  an  action  by  the 
broker  to  recover  his  commission  that  pay- 
ment of  the  liquidated  damages  was  not 
equivalent  to  performance. 

15.  District  of  Golumiia. —  Block  v.  Ryan, 
4  App.  Cas.  283,  semhle. 

Kansas. —  Aigler  v.  Carpenter  Place  Land 
Co.,  51  Kan.  718,  33  Pac.  59S,  semile. 

Maryland. — Kimberly  v.  Henderson,  29  Md. 
512,  senile. 

New  York. —  Walsh  v.  Gay,  49  N.  Y.  App. 
Div.  50,  53  N.  Y.  Suppl.  5i3,semUe. 

Washington. — -Lawrence  v.  Pederson,  34 
Wash.  1,  74  Pac.  lOll, semUe. 

Canada. —  Morson  v.  Burnside,  31  Ont.  438. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  67. 

Exercise  of  option. —  An  option  to  take  a 
lease  at  a  specified  rental  is  not  exercised  by 
•the  taking  of  a  lease  for  a  lower  rental.  Cur- 
■tis  V.  Nixon,  24  L.  T.  Rep.  N.  S.  706. 

16.  Stewart  v.  Fowler,  53  Kan.  537,  36 
Pac.  1002;  Willes  v.  Smith,  77  Wis.  81,  45 
N.  W.  666,  in  both  of  which  cases  the  princi- 
pal (the  vendor)  elected  to  declare  a  forfeit- 
Tire.     See  also  Merriman  v.  Wickersham,  141 


Cal.  567,  75  Pac.  180;  Betz  v.  Williams,  etc., 
Land,  etc.,  Co.,  46  Kan.  45,  26  Pac.  456, 
holding  that  the  fact  that  default  was  made 
in  the  second  payment  and  that  the  owner 
thereupon  declared  a  forfeiture  did  not  de- 
fea't  the  right  to  a  commission,  where  the 
purchaser  was  solvent. 

It  is  otherwise  where  the  contract  provides 
that  if  the  first  instalment  of  the  price  is 
not  paid,  the  contract  shall  be  absolutely 
void.     See  cases  cited  supra,  note  12. 

Default  of  purchaser  as  defeating  right  to 
compensation  generally  see  infra,  II,  E,  1,  m, 

(X),    (B). 

17.  Georgia. —  Bush  v.  Mattox,  116  Ga.  42, 
42  S.  E.  240 ;  Odell  v.  Dozier,  104  Ga.  203,  30 
S.  E.  813. 

Louisiana. —  Levistones  v.  Landreaux,  6  La. 
Ann.  26. 

New  York. —  Cody  v.  Dempsey,  86  N.  Y. 
App.  Div.  335,  83  N.  Y.  Suppl.  889.  See, 
however,  Salmon  v.  Jobbins,  10  N.  Y.  App. 
Div.  624,  41  N.  Y.  Suppl.  952. 

South  Carolina. —  Fairly  v.  Wappoo  Mills, 
44  S.  C.  227,  22  S.  E.  108,  29  L.  R.  A.  215. 

South  Dakota. —  Mattes  v.  Engel,  15  S.  D. 
330,  89  N.  W.  651. 

Texas. —  Blair  v.  Slosson,  27  Tex.  Civ.  App. 
403,  66  S.  W.  112. 

Washington. —  Bishop  v.  Averill,  17  Wash. 
209,  49  Pac.  237,  50  Pac.  1029. 

18.  Georgia. —  Bush  v.  Mattox,  116  Ga.  42, 
42  S.  E.  240. 

Illinois. —  Lawrence  v.  Rhodes,  87  111.  App. 
072  [reversed  on  other  grounds  in  188  111.  96, 
58  N.  E.  910] ;  Poster  v.  Wynn,  51  111.  App. 
401;  Granger  v.  Griffin,  43  111.  App.  421. 

Kentucky. —  Reid  v.  Thompson,  50  S.  W. 
248,  20  Ky.  L.  Rep.  1887. 

Louisiana. —  Levistones  v.  Landreaux,  6  La. 
Ann.  26. 

New  York. —  Sullivan  v.  Frazier,  40  N.  Y. 
App.  Div.  288,  57  N.  Y.  Suppl.  1008. 

Washington. — ■  Bishop  v.  Averill,  17  Wash. 
209,  49  Pac.  237,  50  Pac.  1024. 

Canada. — ■  Brydges  v.  Clement,  14  Manitoba 
588. 

A  broker  is  not  injured  by  the  cancellation 
without  his  consent  of  a  contract  of  purchase, 
where  he  had  agreed  v/ith  the  vendor  that  he 
should  not  be  entitled  to  a  commission  until 
the  purchaser  completed  the  transaction,  and 
the  purchaser  defaulted  in  making  the  first 
payment,  as  a  result  of  which  the  vendor  be- 
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unless  the  agreement  is  entered  into  at  liis  request  or  with  his  consent  in  which 
case  he  is  bound  thereby." 

(hi)  Time  WiTsm  Wbich  Transaction  Mvst  Be  NEaoTiATEB?^  "Where 
the  parties  stipulate  that  an  agency  to  sell  property  is  limited  to  a  definite  period, 
it  terminates  at  the  expiration  of  that  time,  unless  the  broker  has  found  a  pur- 
chaser able,  ready,  and  willing  to  buy  the  property  within  the  time  speciiied.^' 
The  owner  is  under  no  obligation  to  extend  the  time  in  favor  of  a  prospective 
purchaser  found  by  the  broker.^  The  broker  is  not  entitled  to  a  commission 
upon  a  subsequent  sale  by  the  owner,^  in  the  absence  of  fraud,^  even  though  the 
sale  is  made  to  one  with  whom  the  broker  was  negotiating  before  the  time 
expired.^     There  are  cases,  however,  holding  that  if  the  negotiations  between 


came  entitled  under  the  contract  of  purchase 
to  declare  a  forfeiture.  Seymour  v.  St.  Luke's 
Hospital,  28  N.  Y.  App.  Div.  119,  50  N.  Y. 
Suppl.  989. 

19.  Off  f.  J.  B.  Inderrieden  Co.,  74  111.  App. 
105;  Sawyer  v.  Bowman,  91  Iowa  717,  59 
N.  W.  27;  Shinn  v.  Boyd,  (Tex.  Civ.  App. 
1903)  77  S.  W.  1027. 

20.  Duration  of  agency  see  also  supra,  II, 
E,  1,  a,    (vii);  infra,  II,  E,  1,  m,    (ix). 

Time  for  acceptance  of  offer  of  employ- 
ment see  supra,  page  218    note  56. 

21.  Zeimer  v.  Antisell,  75  Cal.  509,  17  Pac. 
642  (holding  that  the  broker  must  find  a 
customer  within  the  time  limited  in  the  con- 
tract of  employment  or  within  such  exten- 
sion of  time  as  may  be  granted  by  the  prin- 
cipal) ;  La  Force  v.  Washington  University, 
106  Mo.  App.  517,  81  S.  W.  209. 

Notice  of  finding  of  purchaser. —  Where  a 
broker  is  employed  to  sell  land,  and  when  the 
negotiation  is  about  finished  the  owner  lim- 
its the  time  within  which  the  sale  must  be 
made  and  notice  be  sent  to  him,  and  the  agent 
makes  the  sale  without  delay,  and  sends  no- 
tice to  the  principal  within  the  time  limited, 
the  miscarriage  of  the  notice  does  not  de- 
prive the  agent  of  his  commission.  Gibbons 
V.  Sherwin,  28  Nebr.  146,  44  N.  W.  99. 

Completion  of  transaction. —  Where  the  au- 
thority conferred  on  a  broker  to  sell  lands  is 
limited  in  time,  and  within  that  time  he  pro- 
cures a  purchaser  with  whom  his  principal 
enters  into  a  contract,  he  is  entitled  to  his 
commission,  although  the  conveyance  is  not 
made  until  after  such  time  has  elapsed.  S.  E. 
Crowley  Co.  v.  Myers,  69  N.  J.  L.  245,  55  Atl. 
305.  See  also  Cody  v.  Dejupsey,  86  N.  Y. 
App.  Div.  335,  83  N.  Y.  Suppl.  899. 

22.  Castner  v.  Richardson,  18  Colo.  496,  33 
Pac.  163  (holding  that  where  an  owner  of 
land  merely  states  to  a  broker,  not  employed 
as  his  agent,  the  net  price  that  he  will  ac- 
cept within  a  limited  time,  and  the  broker 
procures  an  offer  of  such  price  within  such 
time,  bu.t  does  not  procure  the  execution  of  a 
binding  contract,  nor  a  purchaser  ready  to 
pay  the  price  within  the  time  limited,  and 
the  owner  refuses  to  allow  further  time,  the 
broker  cannot  recover  a,  commission)  ;  Wat- 
son V.  Brooks,  11  Oreg.  271,  3  Pac.  679 
(holding  that  where  a  vendor  agrees  to  give 
a  broker  a  commission  to  effect  a  sale  of  his 
land  within  a  specified  time,  and  on  the  last 
day  the  broker  produces   one  who  will  buy 
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if  he  can  have  a  reasonable  time  to  investi- 
gate the  title,  which  is  refused,  whereby  the 
sale  falls  through,  the  broker  cannot  claim  a 
commission ) . 

Extension  of  time. —  Where  an  owner  of 
laud  employed  a  broker  to  procure,  within 
thirty  days,  a  purchaser  of  the  same,  and 
after  the  expiration  of  thirty  days  he  wrote 
to  the  broker  making  inquiry  as  to  the 
prospects,  and  directed  him  to  sell  within 
the  next  thirty  days  if  he  could  get  a  certain 
sum  net,  the  contract  of  employment  was  ex- 
tended. Johnson  v.  Wright,  124  Iowa  61,  99 
N.  W.  103.  Where,  however,  before  the  time 
limited  for  selling  property  expired,  the 
broker  requested  an  extension  of  time,  which 
the  principal  refused,  the  fact  that  at  the 
same  time  he  stated  that  he  hoped  that  the 
broker  would  sell  the  property  and  that  he 
would  be  glad  to  assist  him  does  not  show  an 
authority  to  sell  the  property  after  the  ex- 
piration of  the  time  limited.  La  Force  v. 
Washington  University,  106  Mo.  App.  517,  81 
S.  W.  209. 

23.  Learned  v.  McCoy,  4  Ind.  App.  238,  30 
N.  E.  717;  Antisdel  v.  Canfield,  119  Mich.. 
229,  77  N.  W.  944;  La  Force  v.  Washington 
University,  106  Mo.  App.  517,  81  S.  W.  209. 

24.  California. —  Oullahan  v.  Baldwin,  100 
Cal.  648,  35  Pac.  310  (where  the  principal 
eluded  the  broker  and  prospective  purchaser)  ^ 
Zeimer  v.  Antisell,  75  Cal.  509,  17  Pac.  642, 
(holding  that  the  fact  that  he  first  called 
the  attention  of  the  purchaser  to  the  prop- 
erty does  not  entitle  a  broker  to  a  commis- 
sion where  the  sale  is  made  by  the  owner 
after  the  expiration  of  the  authority,  unless 
the  delay  was  caused  by  the  negligence,  fraud, 
or  default  of  the  owner ) .  See  also  Wilson  v. 
Sturgis,  71  Cal.  226,  16  Pac.  772. 

Kansas. —  Fultz  v.  Wimer,  34  Kan.  576,  9 
Pac.  316. 

Missouri. —  La  Force  v.  Washington  Uni- 
versity, 106  Mo.  App.  517,  81  S.  W.  209. 

New  York. —  Vanderveer  v.  Suydam,  83 
Hun  116,  31  N.  Y.  Suppl.  392,  where  the 
principal  deferred  action  until  after  the  time 
had  expired. 

Texas. —  Neal  v.  Lehman,  11  Tex.  Civ.  App. 
461,  34  S.  W.  153. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  68. 

25.  California. —  Zeimer  v.  Antisell,  75  Cal. 
509,  17  Pac.  642. 

Illinois. —  Farrar  v.  Brodt,  35  111.  App. 
617. 
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the  principal  and  the  customer  continue  uninterruptedly  after  the  expiration  of 
the  time  allowed  the  broker,  and  a  sale  is  made  of  which  the  broker  is  accord- 
ingly the  procuring  cause,  he  is  entitled  to  a  commission,  althoiigh  the  sale  is  not 
consummated  until  after  the  expiration  of  the  time  limited.^^  These  rules  apply 
mutatis  mutandis  to  loan  brokers.^ 

(iv)  Duty  of  Broker  to  Procvrb  Binding  Contract.^  To  entitle  him 
to  a  commission  where  no  sale  is  actually  consummated,  a  broker  employed  to 
find  a  purchaser  must  either  produce  to  the  owner  a  customer  who  is  able,  ready, 
and  willing  to  buy  on  the  terms  prescribed  by  the  owner,  or  else  take  from  the 
customer  a  binding  contract  of  purchase.^'  If  a  broker  employed  to  find  a  pur- 
chaser brings  to  the  owner  a  person  who  is  able,  ready,  and  willing  to  purchase 
on  the  owner's  terms,  he  is  entitled  to  compensation,  although  he  does  not  make 
or  negotiate  a  binding  contract  with  the  purchaser.^"     Consequently  the  fact  that 


Kansas. —  Fultz  v.  Wimer,  34  Kan.  576,  9 
Pac.  316. 

Missouri.— Fage  v.  Griffin,  71  Mo.  App. 
524;  Beauehamp  v.  Higgins,  20  Mo.  App.  514. 

New  York. —  Satterthwaite  v.  Vreeland,  48 
How.  Pr.  508. 

Texas. —  Neal  v.  Lehman,  11  Tex.  Civ.  App. 
461,  34  S.  W.  153. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  68. 

This  rule  may  be  avoided  by  contract  be- 
tween the  principal  and  the  broker.  Attix 
V.  Pelan,  5  Iowa  336. 

26.  Griswold  v.  Pierce,  86  111.  App.  406; 
Jaeger  v.  Glover,  89  Minn.  490,  95  N.  W. 
311;  Goflfe  v.  Gibson,  18  Mo.  App.  1.  See 
also  Michaelis  v.  Gahren,  9  N.  Y.  App.  Div. 
495,  41  N.  Y.  Suppl.  563,  holding  that  a 
broker  is  entitled  to  a  commission  upon  a 
sale  of  real  estate,  although  the  matter  was 
not  concluded  at  the  time  contemplated  by 
the  parties  in  the  first  instance,  if  the  trans- 
action was  never  abandoned,  and,  although  it 
was  not  perfected  until  after  the  expiration 
of  two  years,  the  broker  still  retained  his  re- 
lation to  the  transaction,  and  the  delays  re- 
sulted from  legal  proceedings  taken  in  the 
meantime  with  a  view  to  curing  defects  in 
the  title  which  became  known  when  the  par- 
ties met  to  complete  the  contract  in  the  first 
instance. 

27.  Biddison  v.  Johnson,  50  111.  App.   173. 

28.  Illegality  of  transaction  as  defeating 
right  to  compensation  see  infra,  II,  E,  2, 
b,   (II). 

29.  Mattingly  v.  Pennie,  105  Cal.  514,  39 
Pac.  200,  45  Am.  St.  Rep.  87 ;  Gunn  v.  State, 
Bank,  99  Cal.  349,  33  Pac.  1105;  Flynn  v. 
Jordal,  124  Iowa  457,  100  N.  W.  326;  Hug- 
gins  V.  Hearne,  74  Mo.  App.  86;  Hayden  v. 
Grillo,  42  Mo.  App.  1. 

These  requirements  are  waived  by  the  prin- 
cipal if  he  refuses  to  proceed  after  notice  by 
the  broker  that  he  has  such  contract  or  pur- 
chaser. Hayden  v.  Grillo,  42  Mo.  App.  1. 
See,  however,  Mattingly  v.  Pennie,  105  Cal. 
514,  39  Pac.  200,  45  Am.  St.  Rep.  87. 

30.  Colorado. — -Buckingham  v.  Harris,  10 
Colo.  455,  15  Pac.  817. 

Illinois. —  Monroe  v.  Snow,  131  111.  126,  23 
N.  E.  401;  Ward  v.  Lawrence,  79  111.  295 
(both  holding  that  if  a  purchaser  is  willing 
to  abide  by  a  written  contract  for  the  sale 
of  land   signed  by  himself  and   also  in  his 


principal's  name  by  a  broker  having  only  a 
verbal  authority  to  make  the  contract,  the 
broker  is  entitled  to  a  commission,  although 
the  contract  is  not  binding  on  the  principal 
because  of  the  want  of  written  authority  of 
the  broker  to  make  it)  ;  Fox  v.  Starr,  106  111. 
App.  273.  See,  however,  Wilson  v.  Mason, 
158  111.  304,  43  N.  E.  134,  49  Am.  St.  Rep, 
162. 

Indiana. —  Loekwood  r.  Rose,  125  Ind.  588, 
25  N.  B.  710. 

New  York. —  Burling  v.  Gunther,  12  Daly  6; 
Folinsbee  v.  Sa-R'yer,  8  Misc.  370,  28  N."  Y. 
Suppl.  689, 

Ohio. —  Heintz  v.  Boehmer,  4  Ohio  N.  P. 
226,  6  Ohio  S.  &  C.  PI.  Dec.  362,  holding  that 
the  failure  of  the  owner  to  incorporate  into 
the  contract  with  the  intending  purchaser 
found  by  the  broker  provisions  which  make  it 
binding  does  not  militate  against  the  broker's 
right  to  recover. 

South  Dakota. —  Mattes  v.  Engel,  15  S.  D. 
330,  89  N.  W.  651. 

Washington. —  Barnes  v.  German  Sav.,  etc., 
Soc,  21  Wash.  448,  58  Pac.  569. 

Canada. — Brydges  v.  Clement,  14  Manitoba 
588. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  90. 

A  broker  employed  to  sell  as  distinguished 
from  a  broker  employed  to  find  a  purchaser 
is  not  entitled  to  compensation  until  he  ef- 
fects a  sale  or  procures  from  his  customer 
a  binding  contract  of  sale.  Ormsby  v.  Gra- 
ham, 123  Iowa  202,  98  N.  W.  724. 

Executed  contract. —  Where  a  principal  in 
the  exchange  of  property  actually  receives  a. 
good  title  to  the  property  conveyed  to  him, 
he  cannot  defeat  an  action  by  his  broker  for 
commissions  on  the  ground  that  his  contract 
of  sale  was  invalid.  Schlesinger  v.  Jud,  61 
N".  Y.  App.  Div.  453,  70  N.  Y.  Suppl.  616. 
So  one  who  gives  a  verbal  order  to  his  broker 
to  purchase  certain  stock,  in  pursuance  of 
which  the  broker  purchases  the  stock,  which 
is  delivered  to  and  paid  for  by  him,  cannot 
insist  that  the  contract  is  void  because  no 
part  of  the  stock  was  delivered  and  no  money 
paid  at  the  time  of  giving  the  order.  Rogers 
V.  Gould,  6  Hun   (N.  Y.)   229. 

Estoppel  of  principal. —  An  offer  to  buy 
"  two  hundred  and  ninety  thousand  feet  of 
land,  ...  to  be  taken  from  "  a  parcel  con- 
taining   five   hundred    thousand    feet,    "  said 
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the  contract  of  purchase  and  sale  is  not  reduced  to  writing  does  not  defeat  the 
right  to  a  commission,  where  the  purchaser  is  able,  ready,  and  willing  to  carry 
out  the  oral  agreement.''  The  broker  is  not  required  to  prepare  a  contract  of 
parchase,^^  or  to  advise  the  parties  as  to  the  terms  of  the  contract.'*  These  rules 
apply  mutatis  mutandis  to  loan  brokers.'^ 

(t)  Ba  tifigation  of  Una  uteoeized  A  ots  of  Broker.  A  broker  is  entitled 
to  his  commission  for  effecting  a  transaction,  although  he  exceeded  his  authority 
in  doing  so,  where  the  principal  has  ratified  the  transaction  as  consummated  by 
the  broker.'^ 


two  hundred  and  ninety  thousand  feet  to  be 
divided  as  to  front  and  back  lands  from  the 
whole  parcel  as  nearly  equal  as  possible," 
where  accepted  by  the  owner  of  the  land,  en- 
titles the  broker  employed  to  find  a  purchaser 
to  his  commissions,  and  the  owner  will  not 
be  heard  to  say  that  it  is  too  indefinite. 
Monk  V.  Parker,  180  Mass.  246,  63  N.  E.  793. 
So  if  the  principal  based  his  refusal  to  pay 
a  commission,  not  on  the  ground  of  the  in- 
competency of  the  parol  contract  of  sale,  but 
upon  the  ground  that  he  had  withdrawn  the 
property  from  the  market,  he  cannot  shield 
himself  from  liability  on  the  former  ground. 
Mooney  v.  Elder,  56  N.  Y.  238. 

31.  Alabama. —  Sayre  v.  Wilson,  86  Ala. 
151,  5  So.  157. 

Indiana. —  McFarland  v.  Lillard,  2  Ind. 
App.  160,  28  N.  E.  229,  50  Am.  St.  Eep.  234. 

Iowa. —  Bird  v.  Phillips,  115  Iowa  703,  87 
N.  W.  414,  so  holding  under  a  statute  which 
permits  sales  of  real  estate  by  oral  contract. 

Massachusetts. —  Holden  v.  Starks,  159 
Mass.  503,  34  N.  E.  1069,  38  Am.  St.  Eep. 
451. 

Missouri. —  Gelatt  v.  Ridge,  117  Mo.  533, 
23  8.  W.  882,  38  Am.  St.  Rep.  683 ;  Goodson 
V.  Embleton,  106  Mo.  App.  77,  80  S.  W.  22. 

Nebraska. —  Potvin  v.  Curran,  13  Nebr.  302, 
14  N.  W.  400. 

New  York. —  Barnard  v.  Monnot,  1  Abb. 
Dec.  108,  3  Keyes  203,  33  How.  Pr.  440 
[reversing  34  Barb.  90]  ;  Veeder  v.  Seaton, 
85  N.  Y.  App.  Div.  196,  83  N.  Y.  Suppl.  159 ; 
Dennis  v.  Charlick,  6  Hun  21 ;  Heinrioh  17. 
ICorn,  4  Daly  74;  Levy  v.  Rufif,  4  Misc.  180, 
23  N.  y.  Suppl.  1002  [affirming  3  Misc.  147, 
22  N.  Y.  Suppl.  744,  30  Abb.  N.  Cas.  291]. 

Texas. —  Brackenridge  v.  Claridge,  (Civ. 
App.  1897)  42  S.  W.  1005. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  90. 

Contra.— Wilson  v.  Mason,  158  111.  304,  42 
N.  E.  134,  49  Am.  St.  Rep.  162  [affirming 
57  111.  App.  325] ;  Mackenzie  v.  Champion,  12 
Can.  Supreme  Ct.  649. 

Estoppel  of  principal. —  The  owner  of  prop- 
erty who  has  employed  a  broker  to  sell  it 
cannot  refuse  to  pay  the  commission  because 
no  agreement  in  writing  was  entered  into,  at 
all  events  where  the  customer  refused  to  sign 
because  the  owner  insisted  upon  the  insertion 
of  an  unusual  term,  and  where  the  owner  ac- 
cepted the  purchaser,  and  by  various  acts 
showed  that  he  considered  that  there  was  a 
valid  verbal  contract.  McKenzie  v.  Champion, 
4  Manitoba  158.  So  where  the  owner,  when 
notified  of  the  sale  by  the  broker  and  of  his 
offer  to  produce  the  purchaser  for  the  purpose 
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of  reducing  the  contract  to  writing,  says  that 
it  is  not  necessary  to  do  so,  further  steps  by 
the  broker  are  not  necessary.  Gerhart  v. 
Peck,  42  Mo.  App.  644.  See  also  Millett  v. 
Earth,  18  Colo.  112,  31  Pac.  769,  holding 
that,  although  by  the  terms  of  the  contract  of 
employment,  commissions  were  to  be  paid 
only  in  the  case  of  sale,  and  then  only  on  the 
proceeds  arising  therefrom,  the  owner  was 
liable  where  an  acceptable  purchaser  was  pro- 
duced, and  the  failure  to  consummate  re- 
sulted from  the  failure  of  the  owner  to  enter 
into  a  binding  contract. 

32.  Brackenridge  v.  Claridge,  (Tex.  Civ. 
App.  1897)   42  S.  W.  1005. 

33.  Veazie  v.  Parker,  72  Me.  443. 

34.  Fjjtzpatriek  v.  Gilson,  176  Mass.  477,  57 
N.  E.  1000  (holding  that  a  broker  who  found 
a  customer  willing  to  make  a  loan  was  en- 
titled to  a  commission,  although  he  took  no 
binding  contract  from  the  customer  and  the 
latter  subsequently  refused  to  lend  the  money 
because  of  a  defect  in  the  principal's  title  to 
the  security  offered)  ;  Hackmann  v.  Gutweiler, 
66  Mo.  App.  244  (holding  that  a  broker  era- 
ployed  to  obtain  a  loan  must  either  produce 
a  person  able,  ready,  and  willing  to  make 
the  loan  on  the  security  offered,  or  else  take 
a  contract  binding  him  to  make  the  loan; 
but  that  it  is  not  necessary  thus  to  produce 
a  customer  or  a  contract  where  the  principal 
refuses  to  accept  the  loan  or  wrongfully  dis- 
charges the  broker  after  the  customer  has 
been  found)  ;  Middleton  v.  Thompson,  163 
Pa.  St.  112,  29  Atl.  796  (holding  that  it  is 
not  essential  to  a  loan  broker's  right  to  com- 
missions that  he  have  a  binding  contract  with 
the  proposed  lender ) . 

35.  Smith  i:  Schiele,  93  Cal.  144,  28  Pac. 
857 ;  Nesbit  v.  Helser,  49  Mo.  383 ;  Gillett  v. 
Whiting,  141  N.  Y.  71,  35  N.  E.  939,  38  Am. 
St.  Rep.  762;  Snydam  v.  Vogel,  84  N.  Y. 
Suppl.  915;  Everett  Co.  v.  Cumberland  Glass 
Mfg.  Co.,  112  Wis.  544,  88  N.  W.  597. 

Consideration  for  ratification. —  The  broker 
is  entitled  to  his  commission  after  the  prin- 
cipal has  ratified  the  unauthorized  transac- 
tion, although  no  new  consideration  passes. 
Gillett  V.  Whiting,  55  N.  Y.  Super.  Ct.  187, 
14  N.  Y.  St.  726. 

Knowledge  as  element  of  ratification. —  The 
principal's  promise  to  stand  by  the  unau- 
thorized transaction  and  pay  the  commission 
is  not  a  ratification,  where  it  was  based  on 
the  broker's  false  representations  as  to  the 
facts.  Courtney  v.  Continental  Land,  etc., 
Co.,  17  Mont.  394;  43  Pac.  185.  So  there  is 
no  ratification  where  the  agent  failed  to  dis- 
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(vi)  Bmoker  as  Pmogurino  Cause  of  Transaction  Negotiated^ — 
(a)  General  Rules.  The  fact  that  the  transaction  which  the  broker  was  author- 
ized to  negotiate  is  finally  consummated  does  not  of  itself  entitle  the  broker  to 
a  commission  ;  he  must  have  been  the  procuring  cause  of  the  transaction/''  in  the 
absence  of  some  agreement  between  him  and  the  principal  to  the  contrary,^ 
else  no  compensation  is  due.  This  is  true,  although  the  broker  had  negotiated 
with  the  person  with  whom  the  principal  finally  contracted ;  the  fact  that  a 
broker  finds  a  customer  with  whom  the  principal  closes  a  contract  without  the 
broker's  further  aid  does  not  give  him  a  right  to  a  commission,  unless  he  was 
the  procuring  cause  of  the  transaction.^'    If,  however,  the  transaction  which  the 


•close  to  the  principal  material  facts  concern- 
ing the  transaction.  Hoflfman  v.  Livingston, 
46  N.  Y.  Super.  Ct.  552. 

What  constitutes  ratification. —  Grain  brok- 
ers employed  by  a  dealer  to  buy  and  sell 
"wheat  for  future  delivery  cannot  recover  com- 
missions and  advances  where  they  write  the 
dealer  that  a  contract  which  he  has  for  May 
may  be  changed  to  June  delivery,  to  which 
letter  the  dealer  makes  no  reply,  although  he 
is  in  a  position  to  do  so,  and  the  brokers 
then  change  the  contract;  and  the  fact  that 
the  dealer  receives  and  retains  a  statement 
sent  him  by  the  brokers,  showing  such  change, 
does  not  show  a  ratification  of  the  brokers' 
act  in  making  the  change.  Hansen  v.  Boyd, 
161  U.  S.  397,  16  S.  Ct.  571,  40  L.  ed.  746 
[reversing  41  Fed.  174].  See,  however,  Gil- 
lett  V.  Whiting,  55  N.  Y.  Super.  Ct.  187,  14 
N.  Y.  St.  726,  holding  that,  although  stock 
purchased  by  a  broker  for  another  is  not 
of  the  kind  ordered,  an  acceptance  by  the 
principal  of  an  account  presented  by  the 
broker  after  the  stock  has  been  sold  and  a 
promise  to  pay  the  balance  indicated  by  the 
account  constitute  a  ratification  of  the  pur- 
chase. Where  a  principal  directs  his  broker 
to  purchase  certain  goods,  and  the  broker 
purchases  the  goods  individually  and  not  on 
account  of  the  principal,  the  receipt  of  a  por- 
tion of  the  goods  by  the  principal  after  he 
learns  the  facts  prevents  him  from  resisting 
payment  therefor  at  the  suit  of  the  broker 
because  there  is  no  valid  contract  to  purchase 
of  the  broker.  Whiting  v,  William  H.  Craw- 
ford Co.,  93  Md.  390,  49  Atl.  615. 

Kepudiation. —  The  fact  that  the  principal 
had  refused  to  make  the  sale  negotiated  by  a 
stock-broker,  on  being  handed  a  letter  from 
the  broker  informing  him  that  the  broker 
had  sold  the  stock  in  London  at  the  price 
agreed  on,  is  not  sufficient  to  show  a  re- 
pudiation by  the  principal  of  the  contract, 
which  made  the  price  payable  in  San  Fran- 
cisco, and  not  in  London.  Mattingly  v.  Pen- 
nie,  105  Cal.  514,  39  Pac.  200,  45  Am.  St. 
Eep.  87. 

36.  Procuring  cause:  As  between  rival 
brokers  see  supra,  II,  E,  1,  m,  (vil).  As 
question  for  jury  see  infra,  II,  E,  2,  e,  (lii). 

37.  Oalifornia. — Zeimer  ».  Antisell,  75  Cal. 
509,  17  Pac.  642. 

Iowa. —  Hunn  v.  Ashton,  121  Iowa  265,  96 
N.  W.  745. 

Missouri. —  Campbell  v.  Vanstone,  73  Mo. 
App.  84. 

[17] 


Nexc  York. — Colwell  v.  Tompkins,  158  N.  Y. 
690,  53  N.  E.  1124  [affirming  6  N.  Y.  App. 
Div.  93,  39  N.  Y.  Suppl.  478] ;  Whiteley  v. 
Terry,  83  N.  Y.  App.  Div.  197,  82  N.  Y.  Suppl. 
89  [affirming  39  Misc.  93,  78  N.  Y.  Suppl. 
911]  ;  Summers  v.  Carey,  69  N.  Y.  App.  Div. 
428,  74  N.  Y.  Suppl.  980 ;  Bellesheim  v.  Palm, 
54  N.  Y.  App.  Div.  77,  66  N.  Y.  Suppl.  273; 
McClave  v.  Paine,  2  Sweeny  407,  41  How.  Pr. 
140  [affirmed  in  49  N.  Y.  561,  10  Am.  Rep. 
431]  ;  Myers  v.  Dean,  9  Misc.  183,  29  N.  Y. 
Suppl.  578. 

Pennsylvania. —  Earp  v.  Cummins,  54  Pa. 
St.  394,  93  Am.  Dec.  718;  Burchfield  v.  Grif- 
fith, 10  Pa.  Super.  Ct.  618. 

England. —  White  v.  Baxter,  1  Cab.  &  E. 
199;  Tribe  v.  Taylor,  1  C.  P.  D.  505;  Curtis 
V.  Nixon,  24  L.  T.  Rep.  N.  S.  706. 

Canada. —  Starr  v.  Royal  Electric  Co.,  33 
Nova  Scotia  156. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  74. 

38.  Phillipps  V.  Roberts,  90  111.  492 ;  Ware 
V.  Kerwin,  24  N.  Y.  App.  Div.  198,  48  N.  Y. 
Suppl.  884;  Goldsmith  v.  Obermeier,  3  E.  D. 
Smith  (N.  Y.)  121;  Terry  v.  Reynolds,  111 
Wis.  122,  86  N.  W.  557. 

39.  California. —  Ayres  v.  Thomas,  116  Cal. 
140,  47  Pac.  1013. 

Colorado. —  Quinby  v.  Tedford,  4  Colo.  App. 
210,  35  Pac.  276 ;  Anderson  v.  Smythe,  1  Colo. 
App.  253,  28  Pac.  478;  Babcock  v.  Merritt,  1 
Colo.  App.  84,  27  Pac.  882. 

Illinois. —  Neufeld  v.  Oren,  60  111.  App. 
350;  Watts  v.  Howard,  51  111.  App.  243; 
Clark  V.  Nessler,  50  111.  App.  550. 

Kentucky. —  Collier  v.  Johnson,  67  S.  W. 
830,  23  Ky.  L.  Rep.  2453. 

Louisiana. —  Taylor  v.  Martin,  109  La.  137, 
33  So.  112. 

Minnesota. —  Studer  v.  Byson,  92  Minn. 
388,  100  N.  W.  90 ;  Francis  v.  Eddy,  49  Minn. 
447,  52  N.  W.  42;  Cathcart  v.  Bacon,  47 
Minn.  34,  69  N.  W.  331;  Putnam  v.  How,  39 
Minn.  363,  40  N.  W.  258;  Armstrong  v. 
Wann,  29  Minn.  126,  12  N.  W.  345. 

Missouri. —  McCrory  r.  Kellogg,  106  Mo. 
App.  597,  81  S.  W.  465;  Crowley  v.  Somer- 
ville,  70  Mo.  App.  376;  Ramsey  v.  West,  31 
Mo.   App.   676. 

Nebraska. — -Frenzer  v.  Lee,  3  Nebr. 
(Unoff.)   69,  90  N.  W.  914. 

New  York. —  Wylie  v.  Marine  Nat.  Bank, 
61  N.  Y.  415 ;  Fhinney  v.  Chesebro,  87  N.  Y. 
App.  Div.  409,  84  N.  Y.  Suppl.  449;  Johnson 
V.  Lord,  35  N.  Y.  App.  Div.  325,  54  N.  Y. 
Suppl.    922;    Ware   v.   Dos   Passos,   4   N.   Y. 

[II,  E,  1,  m.  (Vl),  (A)] 
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broker  was  authorized  to  negotiate  is  consummated  as  the  direct  and  proximate 
result  of  his  efforts,  he  is  entitled  to  a  commission,*'  and  this  is  true  even  though 
he  may  have  had  no  personal  intercourse  with  the  person  with  whom  the 
principal  enters  into  the  contract.*^ 

(b)  Brvtiging  Parties  Together.  If  a  broker  who  has  found  a  customer  does 
not  take  a  binding  contract  from  him,^^  he  must  introduce  the  customer  to  the 
principal,  else  he  is  not  entitled  to  compensation  upon  the  consummation  of  a 
contract  between  the  parties.  It  is  not  enough  merely  to  put  the  customer  on 
the  track  of  property  which  the  principal  wishes  to  sell,  or  to  put  the  principal 
on  the  track  of  a  possible  customer.     The  broker  must  bring  the  parties  togetlie]-.^ 


App.  Div.  32,  38  N.  Y.  Suppl.  673;  Woolley 
V.  Buhler,  73  Hun  158,  25  N.  Y.  Suppl.  1045; 
Smith  V.  Seattle,  etc.,  E.  Co.,  72  Hun  202, 
25  N.  Y.  Suppl.  368;  Hay  v.  Piatt,  66  Hun 
488,  21  N.  Y.  Suppl.  362j  White  v.  Twitch- 
ings,  26  Hun  503 ;  Maracella  v.  Odell,  3  Daly 
123;  Harris  v.  Burtnett,  2  Daly  189;  Woods 
V.  Burton,  21  Misc.  326,  47  N.  Y.  Suppl.  184; 
Randrup  v.  Schroeder,  21  Misc.  52,  46  N.  Y. 
Suppl.  943;  Burke  v.  Pfeffer,  68  N.  Y.  Suppl. 
799. 

Texas. —  Brown  v.  Shelton,  (Civ.  App. 
1893)   23  S.  W.  483. 

Canada. —  Starr  v.  Royal  Electric  Co.,  33 
Nova  Scotia  156. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  74. 

40.  Colorado. —  Duncan  v.  Borden,  13  Colo. 
App.  481,  59  Pac.  60. 

Connecticut. —  Williams  v.  Clowes,  75  Conn. 
155,  52  Atl.  320;  Duncan  v.  Kearney,  72 
Conn.  585,  45  Atl.  358;  Hoadley  v.  Danbury 
Sav.  Bank,  71  Conn.  599,  42  Atl.  667,  44 
L.  R.  A.  321. 

Illinois. —  Singer,  etc.,  Stone  Co.  v.  Hutch- 
inson, 83  HI.  App.  668  [affirmed  in  184  111. 
169,  56  N.  E.  353]. 

Indiana.' —  CliflFord  v.  Meyer,  6  Ind.  App. 
633,  34  N.  E.  23. 

Iowa. —  Rounds  v.  Alee,  116  Iowa  345.  89 
N.  W.  1098;  Sample  v.  Rand,  112  Iowa  616, 
84  N.  W.  683. 

Kansas. —  Marlatt  v.  Elliott,  69  Kan.  477, 
77  Pac.  104. 

Michigan. —  Ellsmore  v.  Gamble,  62  Mich. 
543,  29  N.  W.  97. 

Nebraska.— St.  Felix  v.  Green,  34  Nebr. 
800,  52  N.  W.  821. 

New  York. —  Lloyd  v.  Mathews,  51  N.  Y. 
124;  Martin  v.  Fegan,  95  N.  Y.  App.  Div. 
154,  88  N.  Y.  Suppl.  472;  Metcalfe  v.  Gor- 
don, 86  N.  Y.  App.  Div.  368,  83  N.  Y.  Suppl. 
808;  Connolly  v.  Briggs,  31  N.  Y.  App.  Div. 
626,  52  N.  Y.  Suppl.  553;  Doran  v.  Bussard, 
18  N.  Y.  App.  Div.  36,  45  N.  Y.  Suppl.  387 
(holding  that  the  broker  was  the  procuring 
cause  of  sale,  although  the  transaction  was 
consummated  by  the  principal  and  the  pur- 
chaser without  the  broker's  further  aid)  ; 
Atwater  v.  Wilson,  13  Misc.  117,  34  N.  Y. 
Suppl.  153;  McKnight  v.  Thayer,  21  N.  Y. 
Suppl.  440;  Johnson  v.  Bernheimer,  19 
N.  Y.  Suppl.  37;  King  v.  Bauer,  8  N.  Y. 
Suppl.  466.  See  also  Whitehead  v.  Halsey,  3 
Misc.  378,  22  N.  Y.  Suppl.  923. 

Texas. —  Bowser  v.  Field,  (Sup.  1891)  17 
S.  W.  45. 

[II.  E,  1,  m,  (VI),  (A)] 


England. —  Mansell  v.  Clements,  L.  R.  9 
C.  P.  139. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  74. 

41.  New  Jersey. —  Derrickson  v.  Quimby,  43 
N.  J.  L.  373. 

New  York. —  Mason  v.  Mason,  4  E.  D. 
Smith  636.  See,  however,  Bertolet  v,  0"Don- 
ohue,  2  N.  Y.  City  Ct.  193,  holding  that  a 
merchandise  broker  who  assists  in  a  sale  of 
supplies  to  the  United  States  and  is  paid  a 
commission  on  the  service  actually  performed 
at  the  time  cannot  recover  for  his  supposed 
influence  with  respect  to  future  dealings. 

Pennsylvania. —  Earp  v.  Cummins,  54  Pa. 
St.  394,  93  Am.  Dec.  718. 

Wisconsin. —  Bell  v.  Siemens,  etc.,  Electric 
Co.,  101  Wis.  320,  77  N.  W.  152. 

United  States. —  Norton  v.  American  Ring 
Co.,  1  Fed.  684. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  74.  See 
also  infra,  II,  E,  1,  m,   (vi),  (b). 

First  calling  attention  to  property. —  The 
fact  that  a  person  with  whom  the  broker  un- 
successfully negotiated  for  a  sale  called  the 
attention  of  another  to  the  property,  and  that 
that  other  finally  bought  it,  does  not  give  the 
broker  a  right  to  a  commission. 

Illinois. —  Baumgartl  v.  Hoyne,  54  111.  App. 
496. 

Massachusetts. —  Gleason  v.  Nelson,  162 
Mass.  245.  38  N.  E.  497. 

Missouri. —  Vandyle  v.  Walker,  49  Mo.  App. 
381. 

New  York. —  Jones  v.  Frost,  24  Misc.  208, 
53  N.-Y.  Suppl.  573. 

Pennsylvania. —  Johnson  v.  Seidel,  150  Pa. 
St.  396,  24  Atl.  587. 

Englamd. —  See  Antrobus  v.  Wickens,  4 
F.  &  F.  291. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  74. 

Contra. —  Lincoln  v.  McClatchie,  36  Conn. 
136;  Wilkinson  v.  Alston,  44  J.  P.  35,  48 
L.  J.  Q.  B.  733,  41  L.  T.  Rep.  N.  S.  394. 

43.  See  supra,  II,  E,  1,  m,   (iv). 

43.  Lawrence  v.  Weir,  3  Colo.  App.  401,  33 
Pac.  646;  Sievers  v.  GriiHn,  13  111.  App.  63; 
Baars  v.  Hyland,  65  Minn.  150,  67  N.  W. 
1148;  Walton  v.  McMorrow,  175  N.  Y.  493, 
67  N.  E.  1090  [affirming  63  N.  Y.  App.  Div. 
147,  71  N.  Y.  Suppl.  250] ;  Hamilton  v.  Gil- 
lender,  26  N.  Y.  App.  Div.  156,  49  N.  Y. 
Suppl.  663 ;  Wvckoflf  v.  Bissell,  24  N.  Y.  App. 
Div.  66,  48  N.  Y.  Suppl.  1018;  Eraser  v. 
Brown,  33  Misc.  (N.  Y.)  591,  67  N.  Y.  Suppl. 
966;  McNulty  v.  Rowe,  28  Misc.  (N.  Y.)  523, 
59  N.  Y.  Suppl.  690.    See,  however,  Kaestner 
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Where  tliis  is  done,  and  a  sale  results,  the  broker  becomes  entitled  to  a  commission, 
although  he  is  not  present  during  the  negotiations  following  the  introduction.** 


x>.  Oldham,  102  111.  App.  372  (holding  that  a 
broker  is  entitled  to  a  commission  as  agreed 
on  where  he  furnishes  a  contractor  with  in- 
formation by  which  he  enters  into  a  contract 
for  the  erection  of  buildings)  ;  Sussdorff  v. 
Schmidt,  55  N.  Y.  319  (holding  that,  where 
real  estate  is  sold  through  the  instrumentality 
of  a  broker  employed  by  the  owner,  he  is  en- 
titled to  his  commission,  although  the  owner 
himself  negotiates  the  sale,  and  although  the 
purchaser  is  not  introduced  to  the  owner  by 
the  broker,  and  the  latter  is  not  personally 
accmainted  with  the  purchaser ) . 

Necessity  of  personal  introduction  by 
broker. —  A  broker  employed  to  procure  a 
purchaser  is  entitled  to  his  commissions, 
where  an  employee  of  his  subagent  procures 
a  purchaser,  although  the  broker  himself  did 
not  himself  introduce  the  purchaser  to  the 
owner.  Leech  v.  Clemens,  14  Colo.  App.  45, 
59  Pac.  230;  Mullen  v.  Bower,  26  Ind.  App. 
253,  59  N.  E.  419. 

Procuring  purchaser  by  advertisement. — 
Where  the  owner  <A  real  property  lists  it 
with  a  broker,  and  the  broker  advertises  the 
property,  and  a  purchaser  thus  derives  his 
information  that  the  property  is  for  sale,  and 
afterward  negotiates  directly  with  the  owner 
and  purchases  the  property,  the  broker  is  en- 
titled to  his  commissions.  Kilbourn  v.  King, 
6  D.  C.  310 ;  Tyler  v.  Parr,  52  Mo.  249 ;  Bell 
V.  Kaiser,  50  Mo.  150;  Anderson  v.  Cox,  16 
Nebr.  10,  20  N.  W.  10;  Kiernan  v.  Bloom, 
91  N.  Y.  App.  Div.  429,  86  N.  Y.  Suppl.  899 
(so  holding  under  a  special  contract)  ;  Jack- 
son v.  Carriek,  25  Wkly.  Notes  Cas.  132. 
Contra,  Charlton  v.  Wood,  11  Heisk.  (Tenn.) 
19. 

If  the  principal  knowingly  interferes  with 
the  negotiations  going  on  between  the  broker 
and  the  customer  and  concludes  the  transac- 
tion himself,  he  cannot  defeat  the  broker's 
right  to  a  commission  because  the  broker 
has  not  introduced  the  customer  to  him. 
Williams  v.  Bishop,  11  Colo.  App.  378,  53 
Pac    239. 

The  broker  must  notify  the  principal  of 
the  offer,  else  he  is  not  ordinarily  entitled  to 
a  commission.  Barnett  v.  Gluting,  3  Ind. 
App.  415,  29  N".  E.  154,  927;  Burnett  v.  Ed- 
ling,  19  Tex.  Civ.  App.  711,  48  S.  W.  775. 

Sufficiency  of  notice. —  Where  a  broker  em- 
ployed to  effect  a  sale  has  found  a  purchaser 
willing  to  buy  upon  the  terms  named  and  of 
sufficient  responsibility,  he  is  entitled  to  a 
commission,  although  in  the  telegram  an- 
nouncing the  sale  he  did  not  name  the  pur- 
chaser. Duclos  V.  Cunningham,  102  N.  Y. 
678,  6  N.  E.  790.  So  the  fact  that  the  broker 
reported  to  his  principal  that  an  offer  of 
sixteen  thousand  dollars  for  the  land  had 
been  made  instead  of  fifteen  thousand  dollars 
does  not  affect  his  right  to  a  commission, 
where  as  a  result  of  his  negotiation  a  sale 
for  the  smaller  sum  was  made.  Peckham  v. 
Ashhurst,  18  R.  I.  376,  28  Atl.  337.    Notice 


sent  by  the  brola>r  by  mail  and  by  telegraph 
is  sufficient,  although  the  purchaser  inter- 
cepts a  letter  of  acceptance  sent  by  himself 
at  the  same  time.  Scottish-American  Mortg. 
Co.  V.  Davis,  (Tex.  Civ.  App.  1902)  72  S.  W. 
217  [modified  in  96  Tex.  504,  74  S.  W.  17,  97 
Am.  St.  Rep.  982]. 

Negligence  of  principal. —  Where  a  prin- 
cipal agreed  to  pay  a  broker  commissions  on 
orders  taken  by  the  latter  and  sent  to  the 
former,  and  the  broker  was  accustomed  to 
number  each  order  from  one  upward,  recom- 
mencing at  one  at  the  beginning  of  each 
year,  and  the  second  year  the  first  forty- 
eight  orders  were  never  received  by  the  prin- 
cipal, the  principal  was  not  negligent,  so  as 
to  be  liable  for  the  commissions  on  the  orders 
lost,  because  on  receiving  an  order  numbered 
forty-nine  he  did  not  inform  the  broker  that 
no  orders  for  preceding  numbers  had  been 
received.  Steinbach  v.  Montpelier  Carriage 
Co.,  37  Fed.  760. 

44.  Illinois. —  Henry  v.  Stewart,  185  111. 
448,  57  N.  B.  190  [affirming  85  111.  App. 
170];  Dean  v.  Archer,  103  111.  App.  455; 
Pate  V.  Marsh,  65  111.  App.  482;  Hafner  v. 
Herron,  60  111.  App.  592  [affirmed  in  165  111. 
242,  46  N.  E.  211]. 

Iowa.— Gibson  v.  Hunt,  (1903)  94  N.  W. 
277. 

Kansas. —  Dreisback  v.  Rollins,  39  Kan. 
268,  18  Pac.  187. 

Maryland. —  Sehwartze  v.  Yearly,  31  Md. 
270. 

Massachusetts.  —  French  v.  McKay,  181 
Mass.  485,  63  N.  E.  1068;  Desmond  v.  Steb- 
bius,  140  Mass.  339,  5  N.  E.  150.  See  also 
Loud  V.  Hall,  106  Mass.  404. 

Minnesota. —  Reishus-Remer  Land  Co.  v. 
Benner,  91  Minn.  401,  98  N.  W.  186.  See  also 
Hang  V.  Haugan,  51  Minn.  558,  53  N.  W. 
874. 

New  Jersey. —  Vreeland  v.  Vetterlein,  33 
N.  J.  L.  247. 

Neio  York. —  Sibbald  v.  Bethlehem  Iron  Co., 
83  N.  Y.  378,  38  Am.  Rep.  441;  Lloyd  v. 
Matthews,  51  N.  Y.  124;  Goodwin  v.  Bren- 
necke,  21  N.  Y.  App.  Div.  138,  47  N.  Y. 
Suppl.  266;  Glentworth  v.  Luther,  21  Barb. 
145;  Baker  v.  Thomas,  11  Misc.  112,  31  N.  Y. 
Suppl.  993;  Myers  v.  Dean,  10  Misc.  402,  31 
N.  Y.  Suppl.  119  (holding  that  a  broker  is 
entitled  to  commissions  for  procuring  a  lease 
if  he  brings  the  parties  together  under  cir- 
cumstances resulting  in  its  execution,  al- 
though he  was  not  the  first  to  suggest  to  the 
lessee  that  the  lease  could  be  procured)  ;  Van 
Doren  v.  Jelliffe,  1  Misc.  354,  20  N.  Y.  Suppl. 
636  (holding  that  a  broker  who  introduces 
the  purchaser  is  entitled  to  commissions  where 
the  negotiations  are  suspended,  but  subse- 
quently resumed,  and  a  sale  is  made)  ;  Tur- 
ner V.  Putnam,  13  N.  Y.  Suppl.  567. 

Ohio. —  Roush  v.  Loeffler,  18  Ohio  Cir.  Ct. 
806,  6  Ohio  Cir.  Dec.  760. 

Pennsylvania. —  Holmes  v.  Neafie,  151  Pa. 
St.  392,  24  Atl.  1096   (holding  that  where  a 
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(vii)  Negotiations  Tehovgh  Other  Agents.^  "Where  several  brokers 
are  employed  to  negotiate  the  same  transaction,  the  one  who  first  succeeds  is 
entitled  to  the  full  commission.*^  Where  property  is  placed  with  several  brokers 
for  sale,  the  owner  is  bound  to  pay  the  broker  who  in  fact  effects  the  sale;*'  and 
the  commission  belongs  to  the  one  who  first  procures  a  contract  of  sale,  although 
the  other  first  procures  a  conveyance.**  If  several  brokers  are  employed  to  effect 
the  same  transaction  in  behalf  of  their  principal,  the  one  who  is  the  procuring 
cause  of  the  transaction  is  entitled  to  the  commission.*'    Accordingly  if  a  broker 


broker  brings  an  intending  purchaser  of  a 
vessel  and  a  shipbuilder  together,  and  as  a 
result  a  contract  for  the  construction  of  a 
vessel  is  made,  the  mere  fact  that  the  ship- 
builder is  required  to  enter  into  competition 
with  other  builders  before  the  contract  is 
awarded  to  him  does  not  deprive  the  broker 
of  his  right  to  a  commission )  ;  Inslee  v.  Jones, 
Brightly  76;  Haines  v.  Bequer,  9  Phila.  51. 

England. —  Green  v.  Bartlett,  14  C.  B.  N.  S. 
681,  32  L.  J.  C.  P.  261,  8  L.  T.  Rep.  N.  S. 
503,  11  VVkly.  Rep.  834,  108  E.  C.  L.  681; 
In  re  Beale,  5  Morr.  Bankr.  Gas.  37. 

See  8  Gent.  Dig.  tit.  "  Brokers,"  §  69.  See 
also  supra,  II,  E,l,  m,  (vi),  (a). 

45.  Interpleader  by  rival  brokers  see  In- 
terpleader. 

Right  to  commission  where  transaction  is 
effected  by  another  broker  on  different  terms 
see  supra,  II,  E,  1,  m,  (n),  (c),  (1). 

46.  Daniel  v.  Columbia  Heights  Land  Co., 
9  App.  Cas.  (D.  C.)  483  (holding  that  upon 
a  sale  the  commission  should  be  paid  to  the 
broker  selling  the  property,  although  the 
other  broker  had  gone  to  the  expense  of  ad- 
vertising) ;  Gleim  v.  Davidson,  37  Md.  365 
(such  being  the  usage  among  brokers  in  the 
locality)  ;  Glascock  v.  Vaiifleet,  100  Tenn. 
603,  46  S.  W.  449. 

Notice  to  principal. —  To  entitle  him  to  a 
commission,  the  broker  who  first  procures  a 
purchaser  must  notify  the  principal  of  that 
fact  before  he  sells  to  a  customer  procured 
by  a  rival  broker ;  and  an  understanding  that 
a  broker  on  procuring  a  purchaser  shall  wire 
the  owner  does  not  constitute  the  telegraph 
company  the  owner's  agent,  so  that  notice  to 
the  company  that  a  purchaser  has  been  pro- 
cured is  not  notice  to  the  owner  until  the 
telegram  is  actually  received  by  him.  John- 
son V.  Wright,  124  Iowa  61,  99  N.  W. 
103. 

47.  Eggleston  v.  Austin,  27  Kan.  245,  hold- 
ing that  the  principal  cannot  exercise  an  op- 
tion as  to  who  shall  have  the  commission. 

However,  the  principal  performs  his  duty 
by  remaining  neutral  between  the  several 
brokers,  and  may  sell  to  a  buyer  produced  by 
any  one  of  them  without  being  called  on  to 
decide  which  one  was  the  moving  cause  of 
the  purchase.  Vreeland  v.  Vetterlein,  33 
N.  J.  L.  247. 

48.  Stewart  v.  Woodward,  7  Kan.  App.  633, 
53  Pac.  148. 

49.  Livezy  v.  Miller,  61  Md.  336;  Cohen  v. 
Hershfield,  16  Daly  (N.  Y.)  96,  8  N.  Y. 
Suppl.  512,  holding  that  a  broker's  right  to 
a  commission  for  effecting  a  sale  is  not  af- 
fected by  the  fact  that  the  principal,  relying 
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on  the  misrepresentations  of  the  purchaser, 
paid  a  commission  to  a  second  broker  who 
did  not  induce  the  sale.  See  also  Bray  v. 
Chandler,  18  C.  B.  718,  86  E.  C.  L.  718;  Mur- 
ray V.  Curry,  7  C.  &  P.  584,  32  E.  C.  L.  771. 
First  calling  attention  to  property. — Which 
broker  first  called  the  purchaser's  attention 
to  the  property  is  not  a  controlling  factor, 
but  the  commission  belongs  to  the  one  who 
is  the  procuring  cause  of  the  sale.  Scott  v. 
Lloyd,  19  Colo.  401,  35  Pac.  733  (holding 
that  the  facts  that  the  land  was  in  the  hands 
of  other  real-estate  agents,  who  first  showed 
the  land  to  the  purchaser,  and  that  by  an 
agreement  to  divide  the  commission  with  him 
the  agent  effecting  the  sale  induced  the  pur- 
chaser to  make  the  purchase  through  him  do 
not  subject  the  principal  to  liability  for  com- 
missions to  the  former  agents,  and  relieve 
him  of  liability  to  the  latter)  ;  Bowser  v. 
Mick,  29  Ind.  App.  49,  62  N.  E.  513;  Staufer 
V.  Bell,  99  Iowa  545,  68  N.  W.  817;  Stinde 
V.  Blesch,  42  Mo.  App.  578 ;  Sampson  v. 
Ottinger,  93  N.  Y.  App.  Div.  226,  87  N.  Y. 
Suppl.  796;  Dreyer  v.  Rauch,  3  Daly  (N.  Y.) 
434,  42  How.  Pr.  (N.  Y.)  22  (so  holding 
where  the  broker  effecting  the  sale  had  no 
notice  of  the  former  negotiations  with  the 
other  broker)  ;  Haines  v.  Barpey,  33  Misc. 
(N.  Y.)  748,  67  N.  Y.  Suppl.  164;  Martin  v. 
Rillings,  2  N.  Y.  City  Ct.  86 ;  Kifer  v.  Yoder, 
198  Pa.  St.  308,  47  Atl.  974;  Glascock  v.  Van- 
fleet,  100  Tenn.  603,  46  S.  W.  449  (where 
neither  the  principal  nor  the  broker  effecting 
the  sale  had  notice  of  the  former  negotiations 
with  the  other  broker)  ;  Reynolds  v.  Tomp- 
kins, 23  W.  Va.  229  (holding  that  if  one 
broker  finds  a  purchaser  and  negotiates  with 
him  to  sell  the  land  at  a  certain  price  and 
on  terms  differing  from  those  specified  in  the 
authority  to  sell,  and  when  the  sale  is  about 
to  be  consummated  another  broker  meets  the 
same  person,  who  talks  to  him  about  the 
offer  of  the  first  broker,  and  with  full  knowl- 
edge of  the  negotiations  of  the  first  broker 
the  second  broker  sells  the  property  to  such 
person  for  a  less  price,  but  on  the  same  terms 
as  to  cash  down  and  time  in  which  to  make 
deferred  payments,  and  the  owner  is  ig- 
norant of  the  negotiations  of  the  first  broker 
with  the  purchaser,  but  ratifies  the  sale  by 
the  second  broker,  made  on  the  terms  pro- 
posed by  the  first,  he  is  not  liable  to  the 
second  but  to  the  first  broker,  and  should 
pay  him  a  reasonable  compensation  for  pro- 
curing the  sale).  This  rule  applies  also  to 
brokers  employed  to  effect  leases.  McCloskey 
V.  Thompson,  26  Misc.  (N.  Y.)  735,  56  N.  Y. 
Suppl.  1076. 
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employed  to  sell  land  produces  a  person  whom  he'  induces  to  buy,  he  is  entitled 
to  compensation,  although  the  sale  is  formally  effected  by  another  broker.™  This 
is  also  true  wliere  the  owner  at  iirst  refuses  to  accept  the  customer's  offer  if, 
without  revoking  the  broker's  agency,  he  subsequently  accepts  it,''  and  this 
rule  applies  to  brokers  employed  to  effect  leases.^'  A  broker  who  is  unsuccess- 
ful in  effecting  a  transaction  in  behalf  of  the  principal  is  not  entitled  to  a  com- 
mission upon  the  success  of  another  broker,^^  unless  the  principal  gives  him  an 
exclusive  agency  ^  or  promises  to  pay  him  a  commission  even  though  another 
broker  is  successful.^'    This  is  especially  true  where  the  unsuccessful  broker's 


First  bringing  parties  together. —  Where 
property  has  been  listed  for  sale  with  differ- 
ent real-estate  agents,  the  agent  who  induces 
the  seller  and  the  purchaser  to  enter  into  a 
contract  is  entitled  to  the  commission,  al- 
though another  agent  may  have  first  brought 
the  parties  together.  Higgins  v.  Miller,  109 
Ky.  209,  58  S.  W.  580,  22  Ky.  L.  Eep.  702; 
Baker  v.  Thomas,  12  Misc.  (N.  Y.)  432,  33 
N.  Y.  Suppl.  613;  De  Zavala  v.  Eoyaliner, 
84  N.  Y.  Suppl.  969.  Contra,  Osier  v.  Moore, 
8  Brit.  Col.  115. 

50.  Illinois. — Barton  v.  Rogers,  84  111.  App. 

49  (holding  that  a  real-estate  broker  who 
brings  the  principal  into  negotiations  with  a 
customer  to  whom  a  sale  is  made  is  entitled 
to  a  commission,  although  another  broker 
furnishes  the  customer  with  money  to  enable 
him  to  complete  the  sale)  ;  McGuire  v.  Carl- 
son, 61  111.  App.  295;  Jenks  v.  Nobles,  42 
111.  App.  33. 

Massachusetts. —  Dowling  v.  Morrill,  165 
Mass.  491,  43  N.  E.  295. 

Missouri. —  Smith  v.  Truitt,  107  Mo.  App. 
1,  80  S.  W.  686;  McCormack  v.  Henderson, 
100  Mo.  App.  647,  75  S.  W.  171;  Hogan  v. 
Slade,  98  Mo.  App.  44,  71  S.  W.  1104;  Wright 
V.  Brown,  68  Mo.  App.  577 ;  Brennan  v.  Roach, 
47  Mo.  App.  290. 

New  York. —  Winans  v.  Jaques,  10  Daly 
487  (holding  that  a  real-estate  broker  whose 
action  causes  a  sale  is  entitled  to  his  com- 
mission, although  another  broker  in  fact  ne- 
gotiated the  sale  and  obtained  a  commis- 
sion) ;  Shipman  v.  Freeh,  1  N.  Y.  Suppl.  67. 

Pennsylvania. —  Gibson's  Estate,  3  Pa.  Dist. 
147,  14  Pa.  Co.  Ct.  241. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  82 
et  seq. 

Sale  through  joint  efforts  of  rival  brokers. — 
Where  several  brokers  have  each  endeavored 
to  bring  about  a  sale  which  is  finally  con- 
summated, and  each  has  contributed  some- 
thing toward  the  result,  that  one  only  is  en- 
titled to  a  commission,  in  the  absence  of 
contract,  whose  services  were  the  effective 
means,  or  the  predominating  efficient  cause, 
of  bringing  about  the  sale.  Hawkins  v. 
Chandler,  8  Hqust.  (Del.)  434,  32  Atl.  464 
(holding,  however,  that  a  broker  who  per- 
forms services  which  assist  in  bringing  about 
a  sale  may  recover  compensation  for  his 
services)  ;  Whitcomb  v.  Bacon,  170  Mass. 
479,    49   N.    E.    742,    64   Am.    St.   Rep.    317. 

50  where  a  purchaser  is  produced  and  the 
sale  consummated  by  one  of  two  brokers  who 
have  property  for  sale,  and  the  commission 
paid   him  by  the   owner,  the  fact   that  the 


other  broker  has  by  advertising  found  the 
purchaser,  and  by  interviews  induced  him  to 
make  the  purchase,  will  not  render  the  owner 
liable  to  him  also.  Daniel  v.  Columbia 
Heights  Land  Co.,  9  App.  Cas.  (D.  C.)  483. 
See,  however,  Winans  v.  Jaques,  10  Daly 
(N.  Y.)  487. 

Duty  to  disclose  customer's  name  to  prin- 
cipal.—  If  a  broker  reports  an  offer  to  his 
principal  without  identifying  the  person  from 
whom  it  came,  he  cannot  recover  commissions 
in  case  of  a  subsequent  sale  through  another 
broker  at  the  same  price  to  the  same  pur- 
chaser, unless  the  seller  knew  this  fact,  or 
notice  was  given  him  by  the  first  broker  be- 
fore the  completion  of  the  contract  and  pay- 
ment of  commissions  to  the  second.  Tinges 
V.  Moale,  25  Md.  480,  90  Am.  Dec.  73. 

51.  Gottschalk  v.  Jennings,  1  La.  Ann.  5, 
45  Am.  Dec.  70;  Humphrey  v.  Eddy  Transp. 
Co.,  115  Mich.  420,  73  N.  W.  422;  Buehler 
V.  Weiffenbach,  21  Misc.  (N.  Y.)  30,  46  N.  Y. 
Suppl.  861;  'Peckham  v.  Ashhurst,  18  R.  I. 
376,  28  Atl.  337. 

52.  Cadigan  v.  Crabtree,  179  Mass.  474, 
61  N.  E.  37,  88  Am.  St.  Rep.  397,  55  L.  R.  A. 
77. 

53.  Iowa. —  Goin  v.  Hess,  102  Iowa  140,  71 
N.  W.  218. 

Kansas. —  Latshaw  v.  Moore,  53  Kan.  234, 
36  Pac.  342. 

Louisiana. —  Walton  v.  New  Orleans,  etc., 
R.  Co.,  23  La.  Ann.  398. 

Massachusetts. —  Ward  v.  Fletcher,  124 
Mass.  224. 

Michigan. —  Douville  v.  Comstock,  1 10 
Mich.  693,  69  N.  W.  79  (also  holding  that 
where  a  broker  employed  to  sell  land  nego- 
tiated unsuccessfully  with  another  broker  who 
afterward  obtained  authority  from  the  prin- 
cipal under  which  he  effected  a  sale,  the  fact ' 
that'  the  purchaser  after  the  sale  promised 
him  an  interest  in  the  profits  of  the  lands, 
in  consideration  that  he  should  look  after 
them  and  try  to  effect  a  sale  at  an  increased 
price,  did  not  constitute  him  a  purchaser  so 
as  to  entitle  the  broker  first  employed  to  a 
commission)  ;  Thuner  v.  Kanter,  102  Mich. 
59,  60  N.  W.  299. 

Texas. —  Wilson  v.  Alexander,  (1892)  18 
S.  W.  1057. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  82  et  seq. 

54.  See  infra,  II,  E,  1,  m,   (ix). 

55.  Long  V.  Herr,  10  Colo.  380,  15  Pae. 
802;  Emberson  v.  Dean,  46  How.  Pr.  (N.  Y.) 
236 ;  Owens  v.  Wehrle,  14  Pa.  Super.  Ct.  536, 
holding  that  a  contract  with  a  broker  for  the 
sale  of  real  estate,  which  provides  that  the 
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employment  has  been  abandoned  by  him  or  withdrawn  by  the  principal.^*  So  if 
the  person  introduced  by  the  broker  is  not  able,  ready,  and  willing  to  buy  on  the 
terms  prescribed  by  the  owner,  the  broker  is  not  entitled  to  compensation  upon  a 
sale  being  subsequently  made  on  those  terms  by  the  principal  to  the  same  person 
through  another  broker.^' 

(vin)  Negotiations  Direct  With  Principal^  —  (a)  General^  Rules. 
After  a  broker  has  found  a  customer  and  commenced  negotiations,  neither  the 
principal  nor  the  customer  can  break  them  off  and  defeat  the  broker's  right  to  a 
commission  by  concluding  the  transaction  without  his  aid.^'  Nor  can  a  principal 
reject  an  offer  made  by  a  person  found  by  a  broker  and  then  without  the  broker's 
intervention  sell  to  the  same  person  and  thus  defeat  the  broker's  right  to  a  com- 
"     A  broker  is  entitled  to  a  commission  for  effecting  a  sale,  although  he 


mission. 


broker  shall  receive  his  compensation  if  the 
property  is  sold  by  any  person  within  a  period 
of  one  year,  is  valid,  in  the  absence  of  fraud, 
and  that  the  broker  may  recover  compensa- 
tion, although  the  property  is  sold  by  another. 
See,  however,  Tinsley  v.  Scott,  69  111.  App. 
352  (holding  that  where,'  under  an  agreement 
to  pay  a  broker  a  commission  if  he  sold  land 
or  if  it  was  sold  to  a  customer  furnished  by 
him  by  any  other  agent  for  a  less  sum  than 
that  quoted  to  him,  a  customer  was  furnished 
who  refused  to  pay  the  price  and  purchased 
other  land  instead,  and  three  months  after- 
ward the  same  person  through  another  agent 
purchased  the  land  in  question  at  a  less  price 
than  that  quoted  in  the  agreement,  the  broker 
was  not  entitled  to  the  commission)  ;  Powell 
v.  Anderson,  15  Daly  (N.  Y.)  219,  4  N.  Y. 
Suppl.  706. 

56.  Singer,  etc.,  Stone  Co.  v.  Hutchinson, 
61  111.  App.  308 ;  Holley  v.  Townsend,  2  Hilt. 

(N.  Y.)  34.  See  also  Kifer  v.  Yoder,  198  Pa. 
St.  308,  47  Atl.  974. 

Right  to  commissions  after  abandonment  or 
levocation  of  agency  see  also  supra,  II,  E, 
1,  a,  (VI),  (vn). 

57.  Colorado. —  Carper  v.  Sweet,  26  Colo. 
547,  59  Pae.  45. 

Indiana. —  Piatt  v.  Johr,  9  Ind.  App.  58, 
36  N.  E.  294. 

Massachusetts. —  Leonard  v.  Eldridge,  184 
Mass.  594,  69  N.  E.  337. 

Pennsylvania. —  Earp  v.  Cummins,  54  Pa. 
St.  394,  93  Am.  Dee.  718. 

Texas. —  Duval  v.  Moody,  24  Tex.  Civ.  App. 
627,  60  S.  W.  269;  Montgomery  v.  Biering, 
.  (Civ.  App.  1895)  30  S.  W.  508. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  %  82  et  seq. 

This  is  true,  although  the  unsuccessful 
broker  first  called  the  purchaser's  attention 
to  the  property,  or  first  brought  the  pur- 
chaser and  the  principal  together,  where  he 
was  not  the  procuring  cause  of  the  sale.  See 
supra,  note  49. 

58.  Transactions  effected  by  principal: 
After  revocation  of  broker's  authority  see 
supra,  II,  E,  1,  a,  (vn).  On  terms  different 
from  those  mentioned  in  broker's  authoriza- 
tion see  supra,  II,  E,  1,  m,   (ii),   (c),   (1). 

Without  broker's  aid  see  supra,  II,  E,  1,  g. 

59.  Colorado. —  Howe  v.  Werner,  7  Colo. 
App.  530,  44  Pac.  511. 

Georgia. —  Gresham  v.  Connally,  114  Ga. 
806,  41  S.  E.  42. 


Illinois. —  Hutten  v.  Renner,  74  111.  App. 
124;  Ellis  v.  Dunsworth,  49  111.  App.  187. 

Jowa.— Gibson  v.  Hunt,  (1903)  94  N.  W. 
277,  so  holding,  although  the  agent  expressed 
a  belief  that  the  prospective  purchaser  had 
given  up  the  deal,  and  the  principal  after- 
ward carried  on  independent  negotiations 
with  such  purchaser,  where  he  did  so  to  es- 
cape the  payment  of  a  commission. 

New  Jersey. —  Hedden  v.  Shepherd,  29  N. 
J.  L.  334,  holding  that  a  broker  who  brings 
the  parties  together,  draws  the  writings,  and 
receives  the  purchase-money  is  entitled  to  his 
commissions,  although  the  contract  of  sale 
is  directly  made  between  the  principal  and 
his  vendee. 

New  York. — ^Woolley  v.  Loew,  80  Hun  294, 
30  N.  Y.  Suppl.  86  (holding  that  an  owner  of 
laud  who  employed  a  broker  to  sell  is  liable 
for  commissions,  where  a  sale  is  ultimately 
made  by  the  owner  to  a  customer  produced  by 
the  broker,  although  the  sale  was  made  after 
the  negotiations  begun  by  the  broker  had 
been  terminated,  unless  the  owner  terminated 
them  in  good  faith)  ;  Carroll  v.  Pettit,  67 
Hun  418,  22  N.  Y.  Suppl.  250;  Chilton  v., 
Butler,  1  E.  D.  Smith  150 ;  Esmond  v.  Kings- 
ley,  3  N.  Y.  Suppl.  696;  Lynch  v.  McKenna, 
58  How.  Pr.  42. 

Pennsylvania. —  Keys  v.  Johnson,  68  Pa.  St. 
42. 

Tennessee. — Sylvester  v.  Johnson,  110  Tenn. 
392,  75  S.  W.  923,  holding  that  while  an 
agency  for  the  sale  of  a  certain  lot  is  termi- 
nated by  the  sale  of  the  property  to  one  with 
whom  the  agent  has  commenced  negotiations 
this  does  not  defeat  the  broker's  right  to  a 
commission. 

Washington. —  Von  Tobel  v.  Stetson,  etc., 
Mill  Co.,  32  Wash.   683,  73  Pac.  788. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  85  etseg. 

Compare  Smith  v.  Lawrence,  98  Me.  92,  56 
Atl.  455,  holding  that  on  the  issue  whether  an 
owner  during  the  continuance  of  an  option 
given  by  him  to  a  broker  on  certain  real  es- 
tate dissuaded  a  probable  customer  of  the 
option  holder  from  purchasing  from  him,  evi- 
dence that  the  owner  and  the  customer  had 
several  interviews,  and  after  termination  of 
the  option  entered  into  a  contract  as  to  the 
land,  does  not  prove  dissuasion  on  the  part 
of  the  o-mier. 

60.  Scott  V.  Patterson,  53  Ark.  49,  13  S.  W. 
419;   Day  v.  Porter,   161  111.   235,  43   N.  E. 
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takes  no  part  in  the  negotiations,  where  the  sale  is  effected  as  the  result  of  his 
introducing  the  customer  and  the  principal  or  putting  them  into  communication  ; 
the  principal  cannot  defeat  the  right  to  compensation  by  closing  the  transaction 
directly  with  the  customer  without  the  broker's  further  aid.^^  If  the  principal 
and  the  customer  found  by  the  broker  agree  upon  terms,  the  broker's  right  to  a 
commission  cannot  be  defeated  by  the  principal's  conveying  the  property  to  a 
third  person  for  the  benefit  of  the  customer;*^  and  if  the  broker  finds  a  cus- 
tomer willing  to  buy  on  the  terms  prescribed  by  the  owner,  the  latter  cannot 
defeat  the  broker's  right  to  a  commission  by  conveying  the  property  to  a  third 
person  who  consummates  the  sale  under  the  principal's  direction.^'  It  is  not  every 
sale  to  a  customer  procured  by  the  broker  that  will  entitle  him  to  a  commission, 
however;  he  must  be  the  procuring  cause  of  the  transaction."  Hence  if  a 
broker  fails  to  bring  a  customer  to  terms,  and  then  abandons  the  negotiations,  he 
is  not  entitled  to  a  commission  upon  a  sale  being  subsequently  made  by  the  owner 
to  the  customer ;  ^  and  the  fact  that  a  broker  found  a  customer  to  whom  the 


1073  [affirming  60  111.  App.  386] ;  Somers  v. 
Wescoat,  66  N.  J.  L.  551,  49  Atl.  462. 

61.  Alabama. —  Holland  v.  Howard,  105 
Ala.  538,  17  So.  35. 

Illinois. —  Snyder  v.  Fearer,  87  111.  App. 
275;  Keeler  v.  Grace,  27  111.  App.  427. 

Iowa. —  Hanna  v.  Collins,  69  Iowa  51,  28 
N.  W.  431. 

Maryland. —  Jones  v.  Adler,  34  Md.  440. 

Mississippi. —  Delta,  etc.,  Land  Co.  v.  Wal- 
lace, 83  Miss.  656,  36  So.  263. 

Missouri. —  Timberman  v.  Craddock,  70 
Mo.  638;  Crone  v.  Mississippi  Valley  Trust 
Co.,  85  Mo.  App.  601;  Bass  v.  Jacobs,  63 
Mo.  App.  393;  Jones  v.  Berry,  37  Mo.  App. 
125. 

Nebraska. — ^Nicholas  v.  Jones,  23  Nebr.  813, 
37  N.  W.  679;  Butler  v.  Kennard,  23  Nebr. 
357,  36  N.  W.  579;  Potvin  v.  Curran,  13  Nebr. 
302,  14  N.  W.  400. 

New  York. —  Lloyd  i;.  Matthews,  51  N.  Y. 
124;  Gillen  v.  Wise,  14  Daly  480,  15  N.  Y. 
St.  367;  Hanford  v.  Shapter,  4  Daly  243; 
Ludlow  V.  Carman,  2  Hilt.  107;  O'Toole  v. 
Tucker,  16  Misc.  485,  38  N.  Y.  Suppl.  969 
[affirmed  in  17  Misc.  554,  40  N.  Y.  Suppl. 
695]. 

Pennsylvania. —  Fidelity  Ins.,  etc.,  Co.'s 
Appeal,  161  Pa.  St.  177,  28  Atl.  1079;  Gib- 
son's Estate,  3  Pa.  Dist.  147,  14  Pa.  Co.  Ct. 
241. 

South  Dakota. —  Scott  v.  Clark,  3  S.  D.  486, 
54  N.  W.  538. 

Tennessee. —  Eoyster  v.  Mageveney,  9  Lea 
148;  Arrington  v.  Cary,  5  Baxt.  609. 

Wisconsin. —  McKenzie  v.  Lego,  98  Wis. 
364.  74  N.  W.  249. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  85  et  seq. 

Procuring  customer  already  known  to  prin- 
cipal.—  A  principal  who  obtains  knowledge 
from  his  broker  that  an  intending  purchaser- 
procured  by  the  broker  is  a  person  of  whom 
he  has  learned  from  another  source  as  being 
a  possible  purchaser  owes  to  the  broker  the 
duty  of  either  terminating  the  agency  or 
notifying  him  that  he  intends  personally  to 
conduct  future  negotiations;  and  on  his 
failure  to  do  so,  the  broker  is  entitled  to 
commissions,  although  the  sale  is  completed 


by  the  principal  himself.  Carroll  v.  Pettit, 
67  Hun  (N.  Y.)  418,  22  N.  Y.  Suppl.  250. 

62.  Williams  v.  Bishop,  11  Colo.  App.  378, 
53  Pac.  239;  Barnett  v.  Gluting,  3  Ind.  App. 
415,  29  N.  E.  154,  927 ;  Steidl  v.  McClymonds, 
90  Minn.  205,  95  N.  W.  906;  Burke  v.  Cogs- 
well, 39  Minn.  344,  40  N.  W.  251;  Martin  v. 
Fegan,  95  N.  Y.  App.  Div.  154,  88  N.  Y. 
Suppl.  472;  Minster  v.  Benoliel,  32  Misc. 
(N.  Y.)  630,  66  N.  Y.  Suppl.  493  [reversed  on 

other  grounds  in  33  Misc.  586,  67  N.  Y.  Suppl. 
1044]  ;  Konner  v.  Anderson,  32  Misc.  (N.  Y.) 
511,  66  N.  Y.  Suppl.  338;  McKnight  v. 
Thayer,  21  N.  Y.  Suppl.  440,  holding  that 
the  broker's  right  to  commissions  was  not 
affected  by  the  fact  that  the  owner  supposed 
the  purchaser  was  buying  for  himself,  where 
after  learnihg  who  the  real  purchaser  was 
he  conveyed  to  him  when  he  might  have 
avoided  the  contract.  See,  however,  Gold- 
stein V.  Walters,  15  Daly  (N.  Y.)  397,  7 
N.  Y.  Suppl.  756,  8  N.  Y.  Suppl.  957  (hold- 
ing that  a  real-estate  agent  who  fails  to  in- 
duce a  customer  to  pay  the  price  demanded  by 
the  owner,  but  predicts  that  he  will  ulti- 
mately pay  that  price,  is  not  entitled  to 
commissions,  where  the  owner  afterward  sells 
the  land  to  others  for  that  price  without 
knowledge  that  it  is  actually  purchased  for 
the  customer)  ;  Bennett  v.  Kidder,  5  Daly 
(N.  Y.)  512;  Hamm  v.  Weber,  19  Misc. 
(N.  Y.)  485,  43  N.  Y.  Suppl.  1059  (in  both 
of  which  cases  it  was  held  that  the  facts  did 
not  show  a  purchase  for  the  customer  in 
another's  name  to  avoid  payment  of  com- 
missions ) . 

63.  Pov  V.  Byrnes,  52  N.  Y.  Super.  Ct.  150. 

64.  See  supra,  II,  E,  1,  m,   (vi),   (a). 

65.  Lipe  V.  Ludewick,  14  111.  App.  372; 
Moore  v.  Cresap,  109  Iowa  749,  80  N.  W.  399 ; 
Fairchild  v.  Cunningham,  84  Minn.  521,  88 
N.  W.  15 ;  Bouscher  v.  Larkins,  84  Hun 
(N.  Y.)  288,  32  N.  Y.  Suppl.  305;  Hay  v. 
Piatt,  66  Hun  (N.  Y.)  488,  21  N.  Y.  Suppl. 
362;  Markua  v.  Kenneally,  19  Misc.  (N.  Y.) 
517,  43  N.  Y.  Suppl.  1056.  See  also  Walton 
V.  McMorrow,  39  N.  Y.  App.  Div.  667,  57 
N.  Y.  Suppl.  691,  holding  that  a  broker  can- 
not recover  on  a  contract  that  he  should  have 
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owner  sold  after  the  employment  does  not  entitle  him  to  a  commission  where  he 
found  the  customer  before  he  was  employed  to  sell  the  property  and  the  negotia- 
tions were  conducted  without  his  aid.^ 

(b)  Ignorance  of  RroTcer's  Services,  Where  a  broker  authorized  to  sell  land 
is  the  procuring  cause  of  a  sale  made  by  the  owner  without  the  broker's  personal 
intervention,  he  is  entitled  to  a  commission,  although  the  owner  made  the  sale  in 
ignorance  of  the  broker's  having  found  the  purchaser  or  having  induced  him  to 
make  the  purchase." 

(ix)  ExGLVSiYE  Agency.  A  real-estate  broker  who  is  given  an  exclusive 
agency  for  the  sale  of  property  is  entitled  to  a  commission  on  any  sale  thereof 
made  by  the  principal  either  independently  or  through  the  efforts  of  another 
broker  within  the  time  specified  in  the  contract  of  employment,  although  the 
exclusive  agent's  efforts  did  not  contribute  toward  the  sale.^^     However,  a  con- 


commissions  for  effecting  an  exchange  of  prop- 
erty with  another,  where  he  did  nothing  under 
the  contract  and  does  not  show  that  he  was 
excused  from  rendering  services  under  his 
employment,  although  the  trade  was  consum- 
mated by  the  owner.  See,  however.  Diamond 
V.  Wheeler,  80  N.  Y.  App.  Div.  58,  80  N.  Y. 
Suppl.  416. 

Sale  after  abandonment  or  revocation  of 
emplojmient   see    supra,   II,    E.    1,   u,    (vi), 

(VII). 

66.  Cushman  c.  Gori,  1  Hilt.   (N.  Y.)   356. 

67.  District  of  Columbia. —  Bryan  v.  Abert, 
3  App.  Cas.  180. 

Illinois. — 'Adams  v.  Decker,  34  111.  App.  17. 

Iowa. —  Rounds  v.  Alee,  116  Iowa  345,  89 
N.  W.  1098;  Kelly  v.  Stone,  94  Iowa  316,  62 
N.  W.  842.  See,  however,  Boyd  v.  Watson-, 
101  Iowa  214,  70  N.  W.  120. 

Missouri. —  Millan  v.  Porter,  31  Mo.  App. 
563;  Goffe  v.  Gibson,  18  Mo.  App.  1. 

'Nebraska. —  Craig  v.  Wead,  58  Nebr.  782, 
79  N.  W.  718;  Hambleton  v.  Fort,  58  Nebr. 
282,  78  N.  W.  498;  Butler  v.  Kennard,  23 
Nebr.  357,  36  N.  W.  579. 

New  Yorfc.— Lloyd  v.  Matthews,  51  N.  Y. 
124;  Bickart  v.  Hoflfman,  19  N.  Y.  Suppl. 
472.  See  also  Metcalf  v.  Gordon,  86  N.  Y. 
App.  Div.  368,  83  N.  Y.  Suppl.  808.  See, 
however,  Tinkham  v.  Knox,  2  Misc.  579,  21 
N.  Y.  Suppl.  954. 

Texas. —  Graves  v.  Bains,  78  Tex.  92,  14 
S.  W.  256. 

See  8   Cent.  Dig.  tit.  "Brokers,"  §  85. 

Contra.— Soule  v.  Deering,  87  Me.  365,  32 
Atl.  998.  See  also  Mullen  v.  Bower,  22  Ind. 
App.  294,  53  N.  E.  790,  holding  that,  where 
a  subageitit  conceals  from  the  principal  the 
fact  that  he  is  acting  for  the  agent,  the 
latter  cannot  recover  a  commission. 

In  any  event,  where  a  real-estate  agent  ia 
instructed  by  the  principal  to  send  persons 
inqiiiring  about  property  to  the  latter,  the 
agent  is  not  required  to  notify  the  principal 
of  the  fact  that  he  has  sent  persons  to  him, 
in  order  to  recover  commissions  on  a  sale  to 
such  persons.  Clifford  v.  Meyer,  6  Ind.  App. 
633,  33  N.  E.  127,  34  N.  E.  23.  And  where  a 
broker  was  employed  to  sell  land,  and  a  pur- 
chaser procured  by  him,  when  he  called  on 
the  principal  to  ascertain  his  best  terms,  in- 

[II.  E,  1,  m,  (vin),  (a)] 


formed  him  that  the  broker  had  shown  him 
the  land,  the  notice  was  sufficient  to  bind 
the  principal  to  pay  for  the  services  ren- 
dered. Reishus-Remer  Land  Co.  v.  Benner, 
91  Minn.  401,   98  N.  W.   186. 

Evidence  held  sufficient  to  show  that  de- 
fendant at  the  time  he  sold  his  land  knew 
that  the  purchaser  had  been  sent  to  him  by 
plaintiff  see  Henninger  v.  Burch,  90  Minn. 
43,  95  N.  W.  578;  Lemon  V.  De  Wolf,  89 
Minn.  465,  95  N.  W.  316. 

68.  Iowa. —  Metcalf  v.  Kent,  104  Iowa  487, 
73  N.  W.  1037. 

Massachusetts. — ■  See  Ward  1).  Fletcher,  124 
Mass.  224. 

Missouri. —  Lipscomb  v.  Cole,  81  Mo.  App. 
53. 

New  York. —  Moses  v.  Bierling,  31  N.  Y. 
462. 

Tennessee. —  Sylvester  v.  Johnson,  110 
Tenn.  392,  75  S.  W.  923. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  83. 

If  the  principal  himself  sells  the  property, 
although  without  the  broker's  aid,  the  broker 
is  entitled  to  a  commission. 

Calif ornia.— Gregory  v.  Bonney,  135  Cal. 
589,  67  Fac.  1038. 

Kentucky. —  Brown  v.  Lapp,  77  S.  W.  194, 
25  Ky.  L.  Rep.  1134. 

Missouri. —  Lipscomb  v.  Cole,  81  Mo.  App. 
53. 

New  York. —  Levy  v.  Rothe,  17  Misc.  402, 
39  N.  Y.  Suppl.  1057;  Schultz  v.  Griffin,  5 
Misc.  499,  26  N.  Y.  Suppl.  713,  both  holding 
that,  where  a  brokei  is  given  the  exclusive 
right  to  sell  property  within  a  certain  time, 
he  is  entitled  to  his  commissions  if  he  finds  a 
purchaser  within  that  time  who  is  ready  and 
willing  to  accept  the  terms,  although  the 
owner  has  already  sold  the  property. 

Tesoas. —  Harrell  v.  Zimpleman,  66  Tex.  292, 
17  S.  W.  478 ;  Stringfellow  v.  Powers,  4  Tex. 
•Civ.  App.  199,  23  S.  W.  313. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  83. 

Contra. —  Ingold  v.  Symonds,  (Iowa  1904) 
99  N.  W.  713,  holding  that  a  contract  giving 
a  broker  exclusive  authority  to  find  a  pur- 
chaser for  property  but  not  negativing  the 
right  of  the  principal  to  sell  the  property 
himself  is  not  violated  by  a  sale  by  the  prin- 
cipal. 
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tract  of  employment  does  not  give  the  broker  an  exclusive  agency  unless  it  is  so 
specified,  either  expressly  or  by  implication.*' 

(x)  Effect  of  Failure  ob  Refusal  of  Principal  or  Customer  to 
Consummate  Transaction — (a)  Failure  or  Refusal  of  Prmcipal  —  (1)  Gen- 
eral Rules.  If  a  broker  finds  a  customer  willing  to  enter  into  a  transaction  on 
the  terms  proposed  by  the  principal,  the  principal  cannot,  in  the  absence  of  a 
special  contract  to  the  contrary,'"  defeat  the  broker's  right  to  compensation 
by  refusing  to  complete  the  transaction,'^  unless  he  has  good  grounds  for  the 


Sale  by  principal  after  revocation  of  agency 
see  supra,  II,  E,  1,  a,  (vii). 

Time  within  which  agency  must  be  per- 
formed see  II,  E,  1,  m,  (in). 

69.  Cook  V.  Forst,  116  Ala.  395,  22  So. 
540;  White  v.  Benton,  121  Iowa  354,  96 
N.  W.  876;  Kidman  v.  Howard,  (S.  D.  1904) 
99  N.  W.   1104. 

70.  Lyle  v.  University  Land,  etc.,  Co.  (Tex. 
Civ.  App.  1895)  30  S.  W.  723,  holding  that 
where  a  broker  is  by  agreement  to  receive 
commissions  for  procuring  a  purchaser  only 
on  condition  that  the  sale  is  made  to  a  cer- 
tain purchaser,  he  cannot  recover  if  the  sale 
to  such  purchaser  is  not  consummated  owing 
to  the  fault  of  either  of  the  parties. 

Commission  to  be  paid  by  customer. —  Al- 
though the  contract  of  employment  provides 
that  the  commission  .shall  be  paid  by  the 
customer,  yet  the  principal  is  liable  therefor 
if  he  refuses  to  complete  the  transaction. 
Cavender  v.  Waddingham,  2  Mo.  App.  551. 

Contract  for  commission  to  be  paid  out  of 
price  obtained  by  principal. —  If  the  contract 
of  employment  provides  that  the  commission 
is  to  be  paid  out  of  the  price  received  by  the 
principal,  the  broker  is  not  entitled  to  com- 
pensation unless  the  transaction  was  con- 
summated (Lindley  v.  Fay,  119  Cal.  239,  51 
Pac.  333 ;  Power  v.  Kane,  5  Wis.  265.  Contra, 
StauflFer  v.  Linenthal,  29  Ind.  App.  305,  64 
N.  E.  643 ) ,  in  the  absence  of  a  waiver  by  the 
principal  of  the  customer's  default  (Bishop 
V.  Averill,  17  Wash.  209,  49  Pac.  237,  50  Pac. 
1024). 

Contract  to  negotiate  transaction  subject  to 
principal's  approval. —  Where  by  the  terms  of 
employment  a  broker  employed  to  sell  land 
was  to  procure  a  contract  of  sale  subject  to 
the  approval  of  the  principal,  the  broker  is 
not  entitled  to  a  commission  upon  finding  a 
purchaser  if  the  principal  refuses  to  carry 
out  the  transaction.  Goin  v.  Hess,  102  Iowa 
140,  71  N.  W.  218.  Contract  to  procure 
customer  on  terms  satisfactory  to  principal 
see  supra,  page  242  note  80.  Reservation  of 
right  to  reject  customer  see  supra,  page  248 
note  95. 

Contract  to  pay  commission  when  property 
is  conveyed  see  supra,  II,  E,  1,  m,  (n),   (a). 

Right  to  commission  under  agreement  for 
sale  at  net  price  see  supra,  note  78. 

71.  See  cases  cited  infra,  this  note.  See 
also  supra,  II,  E,  1.  m,   (ll),   (b). 

Refusal  of  principal  to  complete  sale  see 
the  following  cases: 

Illinois. —  Hersher  v.  Wells,  103  111.  App. 
418.   See  also  Tinsleys.  Durfey,  99111.  App.  239. 


Iowa. —  Felts  v.  Butcher,  93  Iowa  414,  61 
N.  W.  991. 

Missouri. —  Carpenter  v.  Rynders,  52  Mo. 
278 ;  Harwood  v.  Diemer,  41  Mo.  App.  48. 

New  York. —  Sibbald  v.  Bethlehem  Iron  Co., 
83  N.  y.  378,  38  Am.  Rep.  441;  Krahner  v. 
Heilman,  16  Daly  132,  9  N.  Y.  Suppl.  633; 
Thompson  v.  Sea  Isle  City,  27  Misc.  834,  58 
N.  Y.  Suppl.  203. 

North  Carolina. —  Atkinson  v.  Pack.  114 
N.  C.  597,  19  S.  E.  628. 

Pennsylvania, —  Edwards  v.  Goldsmith,  16 
Pa.  St.  43. 

Tea^os.— Wilson  i;.  Clark,  (Civ.  App.  1904) 
79  S.  W.  649;  Orynski  v.  Menger,  15  Tex. 
Civ.  App.  448,  39  S.  W.  388. 

Wisconsin. —  Delafield  v.  Smith,  101  Wis. 
664,  78  N.  W.  170,  70  Am.  St.  Rep.  938;  Dela- 
plaine  V.  Turnley,  44  Wis.  31. 

United  States. —  Kock  v.  Emmerling,  22 
How.  69,  16  L.  ed.  292. 

England. —  Inchbald  v.  Western  Neilgherry 
Coffee,  etc..  Plantation  Co.,  17  C.  B.  N.  S. 
733,  10  Jur.  N.  S.  1128,  34  L.  J.  C.  P.  15,  11 
L.  T.  Rep.  N.  S.  345,  13  Wkly.  Rep.  95,  112 
E.  C.  L.  733;  Lockwood  v.  Levick,  8  C.  B. 
N.  S.  603,  29  L.  J.  C.  P.  340,  7  Jur.  N.  S. 
102,  2  L.  T.  Rep.  N.  S.  357,  8  Wkly.  Rep. 
583,  98  E.  C.  L.  603;  Prickett  v.  Badger, 
1  C.  B.  N.  S.  296,  3  Jur.  N.  S.  66,  26  L.  J. 
C.  P.  33,  5  Wkly.  Rep.  117,  87  E.  C.  L.  296. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  94  et  seq. 

Refusal  of  principal  to  complete  purchase 
see  Beebe  v.  Roberts,  3  E.  D.  Smith  (N.  Y.) 
194;  Auten  v.  Jacobus,  20  Misc.  (N.  Y.)  669, 
46  N.  Y.  Suppl.  681;  Kiam  v.  Turner,  21 
Tex.  Civ.  App.  417,  52  S.  W.  1043. 

Refusal  of  principal  to  complete  exchange 
see  Blaydes  V.  Adams,  35  Mo.  App.  526; 
Greenwood  v.  Burton,  27  Nebr.  808,  44  N.  W. 
28;  Brovni  v.  Grassman,  53  N.  Y.  App.  Div. 
640,  65  N.  Y.  Suppl.  1126;  West  v.  Lynch, 
1  N.  Y.  City  Ct.  225;  Delaplaine  v.  Turnley, 
44  Wis.  31. 

Refusal  of  principal  to  complete  loan  see 
Rundle  v.  Staats,  (Colo.  App.  1903)  73  Pac. 
1091;  Vinton  v.  Baldwin,  88  Ind.  104,  45 
Am.  Rep.  447;  Corning  v.  Calvert,  2  Hilt. 
(N.  Y.)  56;  Lord  v.  Moran,  31  Misc.  (N.  Y.) 
750,  64  N.  Y.  Suppl.  37;  Steinmetz  v.  Pan- 
coast,   17   Phila.    (Pa.)    185. 

Effect  of  principal's  disabling  himself  to 
consummate  transaction. —  The  principal  can- 
not relieve  himself  from  liability  for  a,  com- 
mission by  any  voluntary  act  disabling  him 
from  performance.  Nesbitt  v.  Helser,  49  Mo. 
383;   Bailey  v.  Chapman,  41  Mo.  536. 

Fault  of  broker. —  To  entitle  a  broker  to  a 
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refusal.'^     The  principal  must  have  substantial  grounds  for  refusing  to  complete 
the  transaction  in  order  to  defeat  the  broker's  right  to  a  commission.''^     Thus  if 


commission,  the  transaction  must  not  have 
failed  of  consummation  through  his  own 
fault.  Hersher  v.  Wells,  103  111.  App.  418; 
Harwood  v.  Diemer,  41  Mo.  App.  48;  Thomp- 
son V.  Sea  Isle  City,  27  Misc.  (N.  Y.)  834, 
58  N.  Y.  Suppl.  203 ;  Scott  v.  Gage,  16  S.  D. 
285,  92  N.  W.  37,  -where  the  contract  of  sale 
was  written  by  the  broker  and  contained 
a  mistaken  description,  and  included  land 
which  the  vendor  did  not  own  without  his 
knowledge  and  consent. 

Waiver  of  right  to  commission. —  A  broker 
who  has  procured  a  purchaser  for  real  estate 
on  the  terms  given  by  his  employer  waives  no 
rights  by  accompanying  the  seller  to  the 
place  where  the  contract  of  sale  was  to  be 
closed,  and  being  present  at  the  presenta- 
tion for  signature  of  a  contract  containing 
a  forfeiture  clause,  he  having  previously  ob- 
jected to  the  insertion  of  such  a  clause,  and 
the  purchaser  refusing  to  accede  thereto. 
Beebe  v.  Ranger,  35  N.  Y.  Super.  Ct.  452.  If 
a  broker  has  become  entitled  to  a  commission 
under  his  contract  of  employment,  a  subse- 
quent agreement  by  him  to  wait  for  his  com- 
mission until  the  happening  of  a  certain 
event  does  not  bind  him,  where  there  is  no 
consideration  therefor.  Fitch  v.  Cunning- 
ham, 27  N.  Y.  Wkly.  Dig.  198. 

72.  Peabody  v.  Dewey,  51  111.  App.  260 
[affirmed  in  153  111.  657,  39  N.  E.  977,  27 
L.  E.  A.  322]  (holding  that  where  a  party 
agreed  to  pay  a  commission  to  brokers  for 
procuring  a  loan,  notes,  mortgages,  etc.,  to 
be  in  the  usual  form,  and  the  usual  form  of 
mortgage  and  notes  used  by  the  brokers 
until  a  few  months  before  the  transaction 
contained  no  "  gold  clause,"  and  the  prin- 
cipal was  familiar  with  that  form,  and  did 
not  know  of  the  change  to  a  form  contain- 
ing the  clause,  on  his  refusal  to  execute  the 
notes  and  mortgages  containing  that  clause 
the  broker  cannot  recover  his  commission)  ; 
Hayden  v.  Grillo,  35  Mo.  App.  647  (holding 
that  where  brokers  employed  to  sell  land, 
having  procured  a  purchaser,  informed  their 
principal  of  the  fact,  but  did  not  inform  him 
to  whom  they  had  bargained  the  property, 
and  no  contract  for  the  sale  was  executed,  and 
the  principal  refused  to  complete  the  sale 
because  he  supposed  the  brokers  were  them- 
selves the  purchasers  and  were  speculating  on 
his  property,  he  was  not  liable  for  a  com- 
mission) ;  Pinck  V.  Menke,  33  Misc.  (N.  Y.) 
769,  67  N.  Y.  Suppl.  954  (holding  that  a- 
broker  who  agrees  to  procure  a  loan  is  not  en- 
titled to  a  commission  where  it  is  not  made 
because  of  the  principal's  refusal  to  furnish 
abstracts  not  mentioned  in  the  contract  of 
employment)  ;  Kirwan  v.  Barney,  29  Misc. 
(N.  Y.)  614,  61  N.  Y.  Suppl.  122  [affirming 
27  Misc.  181,  57  N.  Y.  Suppl.  812]  (holding 
that  where  the  customer  procured  by  the 
broker  is  a  corporation  the  principal  may 
refuse  to  deal  with  one  who  represents  him- 
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self  to  be  an  officer  of  the  company  unless 
he   produces   his   authority  to   contract). 

Waiver  by  principal  of  grounds  for  refusal. 
— Even  though  the  principal  has  good  grounds 
for  refusing  to  consummate  the  transaction, 
yet  if  he  does  not  specify  them  at  the  time 
of  his  refusal  he  cannot  urge  them  when  sued 
for  a  commission.  Fiske  v.  Soule,  87  Cal. 
313,  25  Pac.  430;  Grouse  v.  Rhodes,  50  111. 
App.  120;  Johnson  v.  Wright,  124  Iowa  61, 
99  N.  W.  103.  Thus  where  one  who  has  em- 
ployed a  broker  to  procure  a  sale  for  him 
of  certain  premises  at  a  specified  price  re- 
fuses absolutely  to  complete  the  transaction, 
he  cannot,  at  the  trial  of  the  broker's  action 
for  commissions,  set  up  a  defect  in  the  title 
which  if  expressed  at  the  time  might  have 
been  obviated.  Auteu  v.  Jacobus,  21  Misc. 
(N.  Y.)  632,  47  N.  Y.  Suppl.  1119  [affirming 
20  Misc.  669,  46  N.  Y.  Suppl.  681]. 

73.  Alabama. — Alabama  Loan  Co.  v.  Deans, 
94  Ala.  377,  11  So.  17. 

California. —  Fiske  v.  Soule,  87  Cal.  313, 
25  Pac.  430. 

Colorado. —  Cawker  v.  Apple,  15  Colo.  141, 
25  Pac.  181. 

Indiana. —  Indiana  Bermudez  Asphalt  Co.  v. 
Robinson,  29  Ind.  App.  59,  63  N.  E.  797. 

Missouri. —  Goodson  v.  Embleton,  106  Mo. 
App.  77,  80  S.  W.  22. 

New  Yorh. —  Friend  v.  Jetter,  19  Misc.  101, 
43  N.  Y.  Suppl.  287. 

England. —  Case  v.  McClellan,  25  L.  T.  Rep. 
N.  S.  753,  20  Wkly.  Rep.  113. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  96. 

Subsequent  dissatisfaction  of  the  principal 
with  the  terms  on  which  the  broker  was  au- 
thorized to  sell  property,  or  with  the  terms 
agreed  on  with  the  purchaser  found  by  the 
broker,  does  not  justify  the  principal  in  re- 
fusing to  complete  the  transaction.  Fenn- 
V.  Ware,  100  Ga.  563,  28  S.  E.  238;  Miller  v. 
Barth,  35  Misc.  (N.  Y.)  372,  71  N.  Y.  Suppl. 
989. 

The  refusal  of  the  principal's  wife  to  join 
in  a  deed  of  conveyance  does  not  excuse  him 
from  failing  to  carry  out  the  sale  so  as  to  de- 
feat the  broker's  right  to  a  commission  for 
finding  a  purchaser.  Hamlin  v.  Schulte,  34 
Minn.  534,  27  N.  W.  30.1 ;  Goldberg  v.  Gelles, 
33  Misc.  (N.  Y.)  797,  68  N.  Y.  Suppl.  400; 
Clapp  V.  Hughes,  1  Phila.   (Pa.)   382. 

Defect  in  customer's  title. —  Ordinarily  a 
broker  who  supplies  a  person  willing  to  ex- 
change lands  with  his  principal  must  show, 
before  he  can  claim  his  commissions,  that  the 
customer  is  able  to  make  the  exchange.  Her- 
sher V.  Wells,  103  111.  App.  418;  Moskowitz 
V.  Hornberger,  15  Misc.  (N.  Y.)  645,  38 
N.  Y.  Suppl.  114.  If,  however,  the  parties 
have  entered  into  a  valid  contract  for  the  ex- 
change then,  and  not  otherwise  (Freedman  v. 
Gordon,  4  Colo.  App.  343,  35  Pac.  879 ;  Rock- 
well V.  Newton,  44  Conn.  333),  the  broker  is 
entitled  to  his  commission,  although  the  cus- 
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"the  trade  falls  through,  because  the  principal  insists  upon  a  change  in  the  terms 
upon  which  he  authorized  the  broker  to  negotiate,  the  commission  is  due.''*  To 
entitle  a  broker  to  a  commission  for  negotiating  a  transaction  which  failed  of 
-consummation,  however,  the  failure  must  be  due  to  the  refusal  or  default  of  the 
principal.''' 

(2)  Defect  in  Peincipal's  Title.     A  broker  employed  to  efiEect  a  sale  ''^  or 


tomer's  title   is   defective,   and   although   he 
has  no  title  (Jenkins  v.  Hollingsworth,  83  111. 
App.  139;  Games  v.  Howard,  180  Mass.  569, 
'63  N.  E.  122;  Roche  v.  Smith,  176  Mass.  595, 
58  N.  E.  152,  79  Am.  St.  Rep.  345,  51  L.  R.  A. 
510;  Knapp  v.  Wallace,  41  N  Y.  477).     See- 
also  Baumann  v.  Nevins,  52  N.  Y.  App.  Div. 
-290,  65  N.  Y.  Suppl.  84  (holding  the  fact  that 
the  customer  does  not  own  the  property  of- 
fered by  him  is  no  ground  for  the  principal's 
refusal  to  make  the  exchange,  where  the  cus- 
tomer has  a  contract  for  the  purchase  of  the 
property)  ;  Mason  v.  Hinds,  19  N.  Y.  Suppl. 
996  (holding  that  the  fact  that  the  land  was 
conveyed   to   the   customer   in   fraud   of   his 
grantor's  creditors  is  no  ground  for  the  princi- 
pal's refusal  to  complete  the  exchange,  where 
the  creditors  have  not  impeached  the  convey- 
ance ) .      Contra,    Barber    v.    Hildebrand,    42 
Nebr.  400,  60  N.  W.  594;  Siemssen  v.  Homan, 
35    Nebr.    892,    53    N.    W.    1012    (where   the 
property  was  encumbered)  ;  Norman  v.  Reu- 
ther,  25  Misc.    (N.  Y.)    161,  84  N.  Y.  Suppl. 
152;     Moskowitz    v.    Hornberger,     20    Misc. 
(N.  Y.)   558,  46  N.  Y.  Suppl.  462  imodifying 
19  Misc.  429,  43  N.  Y.  Suppl.  1130].  To  entitle 
the   broker  to   a   commiss,ion  where   the   ex- 
change  fails  of   consummation  because   of  a 
defect  in  the  customer's  title,  the  broker  must 
have  acted  in  good  faith.     Carnes  v.  Howard, 
supra;   Roche  v.  Smith,  supra.     So  a  broker 
employed  to  carry  out  an  exchange  of  lands 
-does  not  earn  his  commission  where  he  brings 
to  his  employer  a  person  who  assumes  to  con- 
tract  as   owner,    although   he   is   not,   which 
fact  the  broker  knows,  and  within  the  few 
days  allowed  for  performance  proves  unable 
to   perform   his    contract,    and   irresponsible. 
Burnham  v.  Upton,  174  Mass.  408,  54  N.  E. 
873.     See    also   Norman   v.   Reuther,   supra. 
"The  ability  of  one  whom  the  broker  procures 
to  make  an  exchange  of  land  with  his  prin- 
cipal does  not  depend  upon  his  general  finan- 
cial  responsibility,  but  upon  his   being  the 
■owner  of  the  land  he  proposes  to  deed  in  ex- 
change.    Hersher  v.  Wells,  supra.     However, 
proof  that  a  party  has  executed  a  formal  con- 
tract to  convey  certain  property  in  exchange 
for  other  is  sufficient  prima  facie  evidence  of 
his  title  thereto,  in  an  action  by  a  broker  for 
-commissions  on  eflfecting  the  exchange.    Mos- 
kowitz V.  Hornberger,  supra.     But  see  Her- 
sher V.   Wells,  supra,   holding  that  the   cus- 
tomer's  ability   is   not   proved  by  the  mere 
production  of  deeds  on  his  part,  without  some 
showing  that  he  also  had  title  to  the  prop- 
erties he  was  willing  to  deed. 

74.  Buckingham  v.  Harris,  10  Colo.  455,  15 
Pac.  817  (where  the  reason  the  owner  would 
not  sell  was  that  the  commission  asked  by 


the  broker,  being  the  same  provided  by  his 
contract,  was  more  than  he  wished  to  pay, 
and  he  had  concluded  to  hold  for  a  higher 
price)  ;  Smith  v.  Fairchild,  7  Colo.  510,  4 
Pac.  757  (where  the  reason  the  owner  would 
not  sell  was  that  the  property  had  enhanced 
in  value)  ;  Finley  v.  Dyer,  79  Mo.  App. 
604  (where  the  sale  fell  through  because  the 
customer  would  not  accept  certificates  of 
stock  of  a  corporation  owing  the  property  in 
lieu  of  a  conveyance  of  the  property)  ;  Mc- 
Quillen  v.  Carpenter,  72  N.  Y.  App.  Div.  595, 
76  N.  Y.  Suppl.  556;  Beebe  v.  Ranger,  35 
N.  Y.  Super.  Ct.  452;  Gorman  v.  SchoUe,  13 
Daly  (N.  Y.)  516;  Michaelis  v.  Roffmann,  37 
Misc.  (N.  Y.)  830,  76  N.  Y.  Suppl.  973  (where 
a  purchase  failed  because  the  principal  de- 
manded a  reduction  in  the  price  formerly 
agreed  on)  ;  Halprin  t:  Schachne,  27  Misc. 
(N.  Y.)  195,  57  N.  Y.  Suppl.  735  [reversing 
25  Misc.  797,  54  N.  Y  .Suppl.  1103];  Hat- 
tenbach  v.  Gundersheimer,  13  N.  Y.  Suppl. 
814.  See,  however,  Power  v.  Kane,  5  Wis. 
265. 

75.  Richards  v.  Jackson,  31  Md.  250,  1  Am. 
Rep.  49;  Briggs  v.  Rowe,  1  Abb.  Dee.  (N.  Y.) 
189,  4  Keyes  (N.  Y.)  424;  Burnett  v.  Edling, 
19  Tex.  Civ.  App.  711,  48  S.  W.  775;  Parker 
V.  National  Bldg.,  etc.,  Assoc,  (W.  Va.  1904) 
46  S.  E.  811. 

76.  Alabama. — Birmingham  Land,  etc.,  Co. 
V.  Thompson,  86  Ala.  146,  5  So.  473.  But 
see  Blankenship  v.  Ryerson,  50  Ala.  426. 

California. —  Gonzales  v.  Broad,  57  Cal. 
224;   Middleton  v.  Findla,  25  Cal.  76. 

District  of  Colunibia. —  Block  v.  Ryan,  4 
App.  Cas.  283. 

Georgia. —  Davis  v.  Morgan,  96  Ga.  518,  23 
S.  E.  417. 

Illinois. —  Goodridge  v.  Holladay,  18  111. 
App.  363. 

Iowa. —  Welch  v.  Young,  (1899)  79  N.  W. 
59. 

Kansas. —  Remington  v.  Sellers,  8  Kan. 
App.  806,  57  Pac.  551. 

Minnesota. — -Gauthier  v.  West,  45  Minn. 
192,  47  N.  W.  656. 

Missouri. — Kent  v.  Allen,  24  Mo.  98 ;  Hynes 
V.  Brettelle,  70  Mo.  App.  344;  Christensen  v. 
Wooley,  41  Mo.  App.  53. 

'N&w  York. —  Doty  v.  Miller,  43  Barb.  529. 

Oklahoma. — Gorman  v.  Hargis,  6  Okla.  360, 
50  Pac.  92. 

Oregon. —  Kyle  v.  Rippey,  20  Oreg.  446,  26 
Pac.    308. 

Tennessee. —  Cheatham  v.  Yarbrough,  90 
Tenn.  77,  15  S.  W.  1076. 

Texas. —  Wilson  v.  Clark,  (Civ.  App.  1904) 
79  S.  W.  649 ;  Brackenridge  v.  Claridge,  ( Civ. 
App.  1897)  42  S.  W.  1005;  Sullivan  v.  Hamp- 
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a  lease"  of  property,  or  employed  to  effect  a  loan  on  the  security  of  real 


ton,  (Civ.  App.  1895)  32  S.  W.  235.  See 
also  Smye  v.  Groesbeck,  (Civ.  App.  1902)  73 
S.  W.  972. 

Canada. —  Brydges  i'.  Clement,  14  Manitoba 
588 ;  McKenzie  v.  Champion,  4  Manitoba  158 ; 
Wolf  V.  Tait,  4  Manitoba  59,  all  holding  that, 
wheTe  the  sale  failed  because  of  a  defect  in 
the  principal's  title,  the  broker  was  entitled 
to  be  paid  a  compensation  for  finding  a  pur- 
chaser, not  necessarily  the  amount  agreed  on 
as  a  commission,  but  a  compensation  as  on  a 
quantum  meruit  or  by  way  of  damages,  and 
that  under  the  circumstances  it  was  compe- 
tent to  award  compensation  equivalent  to 
the  amount  of  the  commission  agreed  upon 
had  the  sale  gone  through. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  92. 

It  is  especially  true  that  the  broker  is  enti- 
tled to  a  commission  where  the  purchase  fails 
because  of  a  defect  in  the  principal's  title, 
where  the  contract  of  employment  expressly 
requires  the  principal  to  furnish  a  good  title 
(Phelps  V.  Prusch,  83  Cal.  626,  23  Pac.  1111; 
Attix  V.  Pelan,  5  Iowa  336;  Bruce  v.  Wolfe, 
102  Mo.  App.  384,  76  S.  W.  723)  or  where 
the  owner  has  represented  that  the  title  is 
good  (Davis  v.  Lawrence,  52  Kan.  383,  34 
Pae.  1051;  Fullerton  v.  Carpenter,  97  Mo. 
App.  197,  71  S.  W.  98.  See,  however,  Crock- 
ett V.  Grayson,  98  Va.  354,  36  S.  E.  477,  hold- 
ing that  a  broker  is  not  entitled  to  a  com- 
mission where  the  purchaser  refuses  to  carry 
out  a  contract  of  purchase  on  discovering  the 
falsity  of  representations  of  the  principal  con- 
cerning the  amount  of  encumbrances  on  his 
title,  if  it  appears  that  the  contract  of  pur- 
chase would  not  have  been  entered  into  but 
for  the  misrepresentations,  since  the  broker  is 
not  legally  damaged.  This  case  is  contrary 
to  all  authority.  It  seems  to  proceed  upon 
the  theory  that  the  broker  was  suing  for 
fraud,  whereas  in  fact  he  was  suing  on  the 
contract  of  employment.  It  is  unquestionably 
the  law  that  the  broker  is  entitled  to  his  com- 
mission, if  the  sale  fails  because  of  a  defect 
in  the  principal's  title,  although  the  -prin- 
cipal has  made  no  representations  concern- 
ing it,  and  yet  this  case,  without  denying 
that  proposition,  holds  that  if  the  principal  is 
guilty  of  misrepresentations,  the  broker  can- 
not recover.  It  seems  to  put  a  distinct 
premium   upon  fraud. 

The  fact  that  the  principal  does  not  own 
the  property  which  he  employs  the  broker  to 
sell  does  not  defeat  the  broker's  right  to 
compensation  on  '  procuring  a  purchaser. 
Smith  V.  Schiele,  93  Cal.  144,  28  Pac.  857 
(where,  at  the  time  the  contract  of  broker- 
age was  made,  the  principal  had  only  an  op- 
tion on  the  land)  ;  Monk  v.  Parker,  180  Mass. 
246,  63  N.  E.  793.     See  also  supra,  II.  E.  1,  1. 

Inability  to  give  immediate  possession. — 
Where'  a  broker  employed  to  bring  about  a 
sale  of  real  estate  brought  to  the  owner  a 
responsible  purchaser  willing  to  take  the 
premises  on  the  terms  outlined  by  the  owner, 

[II,  E.  1,  m,  (x),  (a),  (2)] 


the  broker  was  entitled  to  his  commissions, 
although  the  sale  fell  through  because  the 
owner  could  not  give  immediate  possession 
as  he  had  agreed  to  do.  Putter  v.  Berger,  95 
N.  Y.  App.  Div.  62,  88  N.  Y.  Suppl.  462. 

Deficiency  in  quantity. —  Where  the  sale 
falls  through  because  of  a  deficiency  in  the 
quantity  of  the  property,  the  broker  is  not 
entitled  to  his  commission,  although  the  prin- 
cipal misrepresented  the  dimensions  of  the 
property,  there  being  no  fraud.  Hausman  v. 
Herdtfelder,  81  N.  Y.  App.  Div.  46,  80  N.  Y. 
Suppl.  1039;  Diamond  v.  Hartley,  38  N.  Y. 
App.  Div.  87,  55  N.  Y.  Suppl.  994,  47  N.  Y. 
App.  Div.  1,  61  N.  Y.  Suppl.  1022.  Contra, 
Cohen  v.  Farley,  28  Misc.  (N.  Y.)  168,  58 
N.  Y.  Suppl.  1102.  At  any  rate  this  is  true 
where  the  purchaser  knew  the  dimensions  of 
the  lot  before  he  agreed  to  purchase  it.  Slo- 
man  v.  Bodwell,  24  Nebr.  790,  40  N.  W.  321. 

The  principal  is  not  entitled  to  a  reasonable 
time  within  which  to  perfect  his  title.  Bruce 
V.  Wolfe,  102  Mo.  App.  384,  76  S.  W.  723. 

Commission  on  sale  of  invalid  bonds. —  A 
broker  employed  to  sell  bonds  has  a  right  to 
presume  that  they  are  valid,  and  if  he  finds 
a  purchaser  and  the  sale  fails  because  of  their 
invalidity  he  is  entitled  to  a  commission. 
Berg  V.  San  Antonio  St.  R.  Co.,  17  Tex.  Civ. 
App.  291,  42  S.  W.  647,  43  S.  W.  929. 

Agreement  to  purchase  when  defect  is 
cured. —  Where  a  broker  procured  a  purchaser 
ready  and  willing  to  buy  the  property,  but 
the  sale  was  not  consummated  by  reason  of  a 
defect  in  the  vendor's  title,  although  the  pur- 
chaser agreed  to  take  the  property  as  soon 
as  the  defect  was  cured,  the  broker  was  en- 
titled to  his  commissions.  Cusack  v.  Aikman, 
93  N".  Y.  App.  Div.  579,  87  N.  Y.  Suppl.  940. 

Offer  to  cure  defect. —  The  fact  that  the 
owner  offered  the  prospective  purchaser  to 
perfect  his  title  by  suit  at  law  is  no  defense 
to  an  action  for  commissions.  Bruce  v. 
Wolfe,  102  Mo.  App.  384,  70  S.  W.  723. 

Subsequent  curing  of  defect. —  It  is  imma- 
terial that  the  principal,  after  the  time  for 
performing  the  contract  of  sale  has  expired, 
procures  the  defect  to  be  cured  within  a  rea- 
sonable time,  with  the  knowledge  and  consent 
of  the  agent  and  proposed  purchaser,  and  the 
latter  still  refuses  to  take  and  pay  for  the 
bonds.  Berg  v.  San  Antonio  St.  E.  Co.,  17 
Tex.  Civ.  App.  291,  42  S.  W.  647,  43  S.  W. 
929. 

A  broker  may  return  a  deposit  left  with 
him  by  the  purchaser  and  still  recover  his 
commission,  where  the  p.urehaser  refuses  to 
complete  the  transaction  because  of  a  defect 
in  the  principal's  title.  Phelps  v.  Prusch,  83 
Cal.  626,  23  Pac.  1111. 

Defect  in  title  consisting  of  dower  right  see 
supra,  note  73. 

Previous  sale  by  owner  as  defeating  right 
to  commission  see  supra,  II,  E,  1,  m,  (n) ,  (b)  . 

77.  Washburn  v.  Bradley,  169  Mass.  86,  47 
N.  E.  512,  holding  that  where  the  principal 
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estate,™  is  entitled  to  a  commission,  although  the  transaction  fails  of  consum- 
mation because  of  a  defect  in  the  principal's  title,  provided  that  the  broker  him- 
self is  not  at  fault,''  and  that  he  does  not  know  of  the  defect  at  the  time  of  find- 
ing the  customer.*'^  Consequently  if  the  principal  pays  the  broker  his  commission 
before  the  purchaser  withdraws  from  the  transaction  it  cannot  be  recovered  back.'' 
The  broker  is  not  entitled  to  a  commission  under  these  circumstances,  however, 
where  the  defect  in  the  title  is  not  real  and  substantial,^^  unless  he  has  procured 


agreed  to  give  a  broker  commission  for  rent- 
ing premises,  and  the  broker  secured  a,  con- 
tract wherein  a  third  person  agreed  to  take 
the  premises  at  a  price  satisfactory  to  all 
parties,  but  by  reason  of  misrepresentations 
made  by  the  principal  in  regard  to  the  dura- 
tion of  certain  subleases,  he  failed  to  be- 
come a  lessee,  the  principal  was  liable  for  the 
commission. 

78.  Connecticut. — Clark  v.  Henry  G.  Thomp- 
son, etc.,  Co.,  75  Conn.  161,  52  Atl.  720. 

Massachusetts. —  Fitzpatrick  v.  Gilson,  176 
Mass.  477,  57  N.  E.  1000. 

Minnesota. —  Peet  v.  Sherwood,  43  Minn. 
447,  45  N.  W.  859. 

New  York. —  Holly  v.  Gosling,  3  E.  D. 
Smith  202  (where  the  title  was  encumbered)  ; 
Egan  r.  Kieferdorf,  16  Misc.  385,  38  N.  Y. 
Suppl.  81  (where  the  principal's  building  en- 
croached on   adjoining  property). 

Pennsylvania.  —  Middleton  v.  Thompson, 
163  Pa.  St.  112,  29  Atl.  796. 

England. —  Green  v.  Lucas,  33  L.  T.  Eep. 
N.  S.  584. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  92. 

This  is  especially  true  where  the  principal 
agrees  to  furnish  a  good  title.  Finck  v. 
Bauer,  40  Misc.  (N.  Y.)  218,  81  N.  Y.  Suppl. 
625. 

Want  of  authority  to  transfer  title. — 
Where  an  executor,  representing  that  he  has 
authority  to  mortgage  certain  property,  offers 
an  agent  a  certain  commission  to  secure  a 
loan,  and  the  agent  produces  a  person  able 
and  willing  to  make  the  loan  but  who  after- 
ward declines  to  make  it  solely  on  the  ground 
of  the  executor's  want  of  authority  to  exe- 
cute the  mortgage  the  agent  has  earned  his 
commission.  Fullerton  v.  Carpenter,  97  Mo. 
App.  197,  71  S.  W.  98. 

Subsequent  curing  of  defect. —  The  fact 
that  the  principal  subsequently  cures  the  de- 
fect in  his  title  and  that  the  customer  then 
refuses  to  make  the  loan  does  not  deprive 
the  broker  of  his  right  to  a  commission, 
where  the  principal  gave  no  notice  that  the 
defect  was  cured  till  six  months  after  the 
customer  was  procured,  and  the  customer 
then  refused  to  make  the  loan  because  of 
changed  financial  conditions.  Clark  v.  Henry 
G.  Thompson,  etc.,  Co.,  75  Conn.  161,  52  Atl. 
720. 

79.  Mittleton  v.  Fimbla,  25  Cal.  76;  Kem- 
inffton  r.  Sellers,  8  Kan.  App.  806.  57  Pae. 
551  :  Doty  V.  Miller,  43  Barb.   (N.  Y.)   529. 

Mere  expressions  of  opinion  by  a  broker  to 
a  vendee  of  land  as  to  the  strength  of  the 
title,  not  based  on  his  personal  knowledge, 
will  not  affect  the  broker's  right  to  commis- 


sions on  a  resale  of  the  land  made  by  him  for 
the  vendee,  but  which  the  purchaser  refused 
to  take  on  account  of  the  defective  title  of  the 
vendee.  Christensen  v.  Wooley,  41  Mo.  App. 
53. 

80.  California. —  Smith  v.  Schiele,  93  Cal. 
144,  28  Pac.  857.  See,  however,  Martin  v. 
Ede,  103  Cal.  157,  37  Pac.  199,  holding  that 
a  broker's  right  to  commissions  for  procur- 
ing a  purchaseT  for  land  under  an  agreement 
therefor  is  not  affected  by  the  fact  that  he 
knew  the  principal  had  title  to  only  five 
sixths  of  the  land. 

IlUnois. —  Hoyt  v.  Shipherd,  70  111.  309. 

Massachtisetts. —  Tombs  v.  Alexander,  101 
Mass.  255,  3  Am.  Rep.  349. 

Missouri. —  Hynes  v.  Brettelle,  70  Mo.  App. 
344  (where  the  principal  informed  the  broker 
of  the  defect  before  the  negotiation,  and  he 
concealed  it  from  the  purchaser,  and  repre- 
sented to  the  principal  that  he  had  fully  in- 
formed the  purchaser  of  the  defect)  ;  Gulp  v. 
Powell,  68  Mo.  App.  238  (where  the  broker, 
with  knowledge  of  the  encumbrance  and  de- 
spite instructions  to  the  contrary,  prepared 
an  agreement  for  sale  free  from  all  encum- 
brances, and  misread  it  to  the  principal  so 
as  to  deceive  him  as  to  its  contents ) . 

NeiD  York.  —  Mainhart  v.  Poerschke,  32 
Misc.  97,  65  N.  Y.  Suppl.  494,  where  the 
broker  knew  that  the  title  was  encumbered  by 
a  lease. 

Texas. —  Berg  v.  San  Antonio  St.  R.  Co., 
17  Tex.  Civ.  App.  291,  42  S.  W.  647,  43  S.  W. 
929,    (Civ.  App.   1898)   49  S.  W.  921. 

See  8  Oent.  Dig.  tit.  "  Brokers,"  §  93. 

SuflSciency  of  knowledge. —  A  broker's 
knowledge  of  the  facts  invalidating  bonds 
which  he  is  negotiating  for  sale  carries  with 
it  knowledge  of  the  legal  effect  of  such  facts. 
Berg  V.  San  Antonio  St.  R.  Co.,  (Tex.  Civ. 
App.  1898)  49  S.  W.  921.  However,  the  fact 
that  a  broker,  in  negotiating  a.  sale,  signs  a 
contract  with  the  purchaser  providing  that 
the  title  shall  be  satisfactory  to  the  pur- 
chaser's attorneys  is  not  a  recognition  of  a 
defect  in  the  principal's  title  which  will  de- 
feat a  recovery  for  his  commission,  where  the 
sale  falls  through  on  account  of  such  defect. 
Berg  V.  San  Antonio  St.  R.  Co.,  17  Tex.  Civ. 
Apt).  291,  42  S.  W.  647,  43  S.  W.  929. 

Evidence  held  not  to  show  that  the  broker 
had  knowledge  of  a  defect  of  title  before  he 
attempted  to  make  a  sale  see  McKinnon  v. 
Hone,  118  Ga.  462,  45  S.  E.  413. 

81.  Conkling  v.  Krakauer,  70  Tex.  735,  11 
S.  W.  117. 

82.  Alalama. —  See  Blankenship  v.  Ryer- 
son,  50  Ala.  426. 
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a  valid  contract  from  a  solvent  customer.^  The  contract  of  employment  may  be 
so  drawn  as  to  deprive  the  broker  of  the  right  to  a  commission  if  the  transaction 
falls  through  because  of  a  defect  in  the  principal's  title,^  and  it  has  been  held 
that,  if  the  customer  reserves  the  right  to  withdraw  from  the  transaction  in  case 
he  finds  the  title  bad  upon  examination,  the  broker  is  not  entitled  to  a  commis- 
sion upon  the  customer's  refusal  to  make  the  purchase  for  that  reason.^ 

(b)  Failure  or  Refusal  of  Customer.     If  the  principal  and  the  customer 
found  by  the  broker  enter  into  a  valid  contract,*'  and  the  broker  acts  in  good 


California. —  Middleton  v.  Findla,  25  Cal. 
76. 

District  of  Colurnbia. —  Block  v.  Eyan,  4 
App.  Cas.  283. 

Georgia. —  Hanesley  v.  Bagley,  109  Ga.  346, 
34  S.  E.  584. 

Missouri. —  Kent  v.  Allen,  32  Mo.  87 ;  Mar- 
maduke  v.  Martin,  90  Mo.  App.  629. 

New  York. —  Gatling  v.  Central  Spar 
Verein,  67  N.  Y.  App.  Div.  50,  73  N.  Y.  Suppl. 
496. 

Tennessee. —  Gilchrist  v.  Clarke,  86  Tenn. 
583,  8  S.  W.  572. 

Texas. —  Brackenridge  v.  Claridge,  91  Tex. 
527,  44  S.  W.  819,  43  L.  R.  A.  593  {reversing 
(Civ.  App.  1897)  42  S.  W.  1005]. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  92. 

If  there  is  an  apparent  defect  in  the  paper 
title,  and  the  sale  failed  on  that  account,  the 
broker  is  entitled  to  his  commission,  although 
the  title  is  good  in  fact,  where  the  principal 
failed  to  remove  the  defect  or  to  produce  to 
the  purchaser  evidence  that  the  defect  did 
not  exist  in  fact.  Gerhart  v.  Peck,  42  Mo. 
App.  644. 

83.  Cristensen  v.  Wooley,  41  Mo.  App.  53; 
Gilchrist  v.  Clarke,  86  Tenn.  583,  8  S.  W. 
572 ;  Parker  v.  Walker,  86  Tenn.  566,  8  S.  W. 
391:  Brackenridge  v.  Claridge,  91  Tex.  527, 
44  S.  W.  819,  43  L.  E.  A.  593  {reversing  (Civ. 
App.  1897)  42  S.  W.  1005]. 

84.  Louisville,  etc.,  E.  Co.  v.  Shepard,  126 
Ala.  416,  28  So.  202,  where  the  purchaser 
agreed  to  pay  the  price  when  a  "  good  and 
sufficient  warranty  deed  "  was  tendered. 

Contract  to  pay  commission  on  consumma- 
tion of  transaction. —  Where  the  contract  of 
employment  makes  the  right  to  a  commission 
dependent  upon  the  consummation  of  the 
transaction  which  the  broker  is  employed  to 
negotiate,  the  broker  cannot  recover  unless 
the  transaction  is  finally  consummated. 
Cremer  v.  Miller,  56  Minn.  52,  57  N.  W.  318; 
West  V.  Stoeekel,  6  Ohio  Dec.  (Reprint) 
1083,  10  Am.  L.  Eec.  308  (where  a  lessor 
having  the  privilege  of  pi^rchasing  the  fee 
employed  a  broker  to  procure  a  loan  with 
which  to  make  the  purchase,  and  the  loan 
failed  of  consummation  because  the  owner  of 
the  fee  refused  to  give  the  lessee  a  deed)  ; 
Seattle  Land  Co.  v.  Day,  2  Wash.  451,  27 
Pac.  74  (holding  that  wheTe  a  broker  agrees 
to  sell  land  upon  the  condition  that  the  owner 
shall  first  make  five  hundred  dollars  out  of 
the  sale,  the  broker  to  have  the  rest  of  the 
profit  as  his  commission,  he  is  not  entitled 
to  a  commission  for  merely  finding  a  pur- 
chaser, if  the  sale  falls  through  on  account 

[II,  E.  I,  m.  (x),  (a),  (2)] 


of  a  defect  in  the  title) .  See,  however,  Fitz- 
patrick  v.  Gilson,  176  Mass.  477,  57  N.  E. 
1000  (holding  that  a  stipulation  that  the 
principal  is  to  pay  his  broker  a  certain  com- 
mission for  negotiating  a  loan  does  not  make 
the  right  to  a  commission  dependent  on  the 
makiilg  of  a  loan)  ;  Gauthier  v.  West,  45 
Minn.  192,  47  N.  W.  656  (holding  that  where 
it  is  agreed  between  the  owner  of  real  prop- 
erty and  the  brokers  in  whose  hands  he  has 
placed  it  for  sale  that  in  case  of  a  sale  no 
commissions  shall  be  paid  until  the  delivery 
of  the  deed,  there  is  an  implied  contract  that 
the  owner  can  confer  upon  a  purchaser  a 
perfect  title  to  the  property,  and  the  brokers 
are  entitled  to  commissions  upon*  produc- 
ing a  customer  able  to  purchase  and  ready 
and  willing  to  do  so,  but  for  a  defect  in  the 
title). 

Contract  to  pay  commissions  out  of  pro- 
ceeds of  sale  or  loan. —  If  a  sale  of  bonds  fails 
because  of  their  invalidity,  the  broker  is  en- 
titled to  his  commission,  although  by  his 
contract  he  was  to  be  paid  only  in  case  the 
sale  was  effected  and  the  price  paid.  Berg 
V.  San  Antonio  St.  R.  Co.,  17  Tex.  Civ.  App. 
291,  42  S.  W.  647,  43  S.  W.  929.  Contra, 
Owen  V.  Eamsey,  23  Ind.  App.  285,  55  N.  E. 
247.  So  a  broker's  right  to  a  commission 
for  finding  a  purchaser  of  land  is  not  de- 
feated by  the  fact  that  the  commission  was 
under  the  contract  of  employment  to  be  paid 
out  of  the  proceeds  of  the  sale,  and  that  the 
sale  was  not  consummated  because  of  a  fail- 
ure of  title.  Cheatham  v.  Yarbrough,  90 
Tenn.  77,  15  S.  W.  1076.  Contra,  Bull  V. 
Price,  7  Bing.  237,  9  L.  J.  C.  P.  0.  S.  78,  .5 
M.  &  P.  2,  20  E.  C.  L.  112.  It  has  been  held, 
however,  that  a  different  rule  applies  to  loan 
brokers,  and  consequently  that  an  agreement 
to  accept  a  loan  on  property  and  to  pay  the 
broker  a  commission  to  be  deducted  from  the 
proceeds  of  the  loan  on  the  day  of  closing 
does  not  render  the  principal  liable  for  the 
commission  where  his  title  to  the  property  is 
rejected  by  the  lender  and  the  loan  is  refused. 
Hess  V.  Eggers,  38  Misc.  (N.  Y.)  726,  78 
K".  Y.  Suppl.  1119  [affirming  37  Misc.  845,  76 
N.  Y.  Suppl.  980] .  Contra,  Putiel  v.  Wilson, 
49  Hun  (N.  Y.)  220,  2  N.  Y.  Suppl.  47. 

Contract  for  sale  at  net  price  see  supra, 
page  241  note  78. 

85.  Condict  v.  Cowdrey,  139  N.  Y.  273,  34 
N.  E.  781  [reversing  61  N.  Y.  Super.  Ct.  315, 
19  N.  Y.  Suppl.  699]  ;  Crockett  v.  Grayson, 
98  Va.  354,  36  S.  E.  477.  Contra,  Middleton 
V.  Findla,  25  Cal.  76. 

86.  See  supra,  II,  E,  1,  m,  (iv). 


FACTORS  AND  BROKERS 


[19  CycJ     271 


faith,"  the  broker  is  not  deprived  of  his  rigfht  to  a  commission  by  the  fact  that 
the  customer  fails  to  carry  out  the  contract.^^    However,  the  principal  may  avoid 


87.  Friend  r.  Jetter,  18  Misc.  (N.  Y.)  368, 
41  N.  Y.  Suppl.  560  (holding,  however,  that 
false  representations  of  a  broker  concerning 
property  of  which  he  was  negotiating  a  sale 
do  not  defeat  his  right  to  a  commission  where 
the  purchaser  signed  the  contract  of  sale 
after  making  independent  inquiries  as  to  the 
subject  of  the  representations) ;  Scottish- 
American  Mortg.  Co.  V.  Davis,  (Tex.  Civ. 
App.  1902)  72  S.  W.  217  [modified  in  96  Tex. 
504,  74  S.  W.  17,  97  Am.  St.  Rep.  932] 
(where  the  evidence  was  held  not  to  show 
such  a  misrepresentation  as  to  the  shape  of 
the  tract  by  the  broker,  misleading  the  pur- 
chaser, as  to  warrant  the  latter  in  refusing  to 
complete  the  purchase,  and  deprive  the  broker 
of  commissions). 

88.  See  eases  cited  infra,  this  note. 
Failure  of  customer  to  complete  contract 

of  purchase  see  the  following  eases: 

California. —  Shainwald  v.  Cady,  92  Cal. 
83,  28  Pac.  101. 

Colorado. —  Hallack  v.  Hinckley,  19  Colo. 
38,  34  Pac.  479. 

Connecticut. —  Leete  v,  Norton,  43  Conn. 
219. 

Illinois. —  Friestedt  V.  Dietrich,  84  111.  App. 
604;  Jenkins  v.  Hollingsworth,  83  111.  App. 
139 ;  Greene  v.  Hollingshead,  40  111.  App.  195 ; 
McConaughy  v.  Mahannah,  28  111.  App. 
169. 

Indiana. —  Love  v.  Miller,  53  Ind.  294,  21 
Am.  Rep.  192;  Micks  v.  Stevenson,  22  Ind. 
App.  475,  51  N.  E.  492. 

Massachusetts. —  Pearson  v.  Mason,  120 
Mass.  53. 

Missouri. —  Love  v.  Owens,  31  Mo.  App. 
501. 

Nebraska. —  Lunney  v.  Healey,  56  Nebr. 
313,  76  N.  W.  558,  44  L.  R.  A.  593. 

New  York. —  Bach  v.  Emerich,  35  N.  Y. 
Super.  Ct.  548;  Heinrich  v.  Korn,  4  Daly  74; 
Thain  v.  Philbrick,  36  Misc.  829,  74  N.  Y. 
Suppl.  856;  Rosenberg  v.  Smith,  25  Misc. 
774,  55  ISr.  Y.  Suppl.  528;  Geoghegan  v.  Kelly, 
11  N.  Y.  Suppl.  704. 

Pennsylvania. — ■  Seabury  v.  Fidelity  Ins., 
etc.,  Co.,  205  Pa.  St.  234,  54  Atl.  898;  Hip- 
pie V.  Laird,  189  Pa.  St.  472,  42  Atl.  46. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  97. 

Refusal  of  customer  to  carry  out  contract 
for  exchange  see  Jenkins  v.  Hollingsworth,  83 
111.  App.  139;  Charles  v.  Cook,  88  N.  Y.  App. 
Div.  81,  84  N.  Y.  Suppl.  867. 

Refusal  of  customer  to  complete  loan. — ^It 
has  been  held  that  a  different  rule  applies 
to  loan  brokers,  and  accordingly  a  broker 
employed  to  procure  a  loan  does  not  earn  a 
commission  merely  by  securing  a  competent 
person  who  offers  to  make  the  loan  but  who 
after  acceptance  by  the  client  refuses  to  con- 
summate the  transaction.  Ashfield  v.  Case, 
93  N.  Y.  App.  Div.  452,  87  N.  Y.  Suppl.  649 ; 
Crasto  V.  White,  52  Hun  (N.  Y.)  473,  5 
N.  Y.  Suppl.  718. 


Pecuniary  responsibility  of  purchaser. —  If 
the  principal  enters  into  a,  contract  with  a 
purchaser  furnished  by  the  broker,  the  com- 
mission is  due,  although  the  purchaser  proves 
financially  irresponsible.    Wray  v.  Carpenter, 

16  Colo.  271,  27  Pac.  248,  25  Am.  St.  Rep. 
265;  Wright  v.  Brown,  68  Mo.  App.  577; 
Brady  v.  Foster,  72  N.  Y.  App.  Div.  416,  75 
N.  Y.  Suppl.  994.     Contra,  Butler  v.  Baker, 

17  R.  I.  582,  23  Atl.  1019,  33  Am.  St.  Rep. 
897  (where  the  seller  was  unacquainted  with 
the  purchaser's  standing,  and  was  not  in- 
formed thereof  by  the  broker )  ;  Berg  v.  San 
Antonio  St.  R.  Co.,  (Tex.  Civ.  App.  1898)  49 
S.  W.  921  (where  a  contract  for  the  pur- 
chase of  bonds  was  made  so  that  the  pur- 
chasers might  sell  the  bonds  to  others  within 
the  time  fixed  for  their  delivery,  and  they 
failed  to  consummate  the  contract  because  of 
their  inability  to  find  other  purchasers  be- 
fore the  time  for  delivery).  Ability  of  cus- 
tomer to  carry  out  contract  generally  see 
supra,  II,  E,  1,  m,  (n),   (b). 

This  is  especially  true  where  the  failure  or 
refusal  of  the  customer  is  due  to  the  fault  of 
the  principal.  Wendle  v.  Palmer,  77  Conn. 
12,  58  Ath  12  (where  the  principal  refused 
to  allow  the  purchaser  a  reasonable  time 
within  which  to  pay  a  demand  note  given  for 
the  price)  ;  Glentworth  v.  Luther,  21  Barb. 
(N.  Y.)  145;  Condict  v.  Cowdrey,  57  N.  Y. 
Super.  Ct.  66,  5  N.  Y.  Suppl.  187  (in  both 
which  cases  the  principal  had  made  misrep- 
resentations concerning  the  land  to  be  sold)  ; 
Strong  V.  Prentice  Brownstone  Co.,  6  Misc. 
(N.  Y.)  57,  26  N.  Y.  Suppl.  85  [affirmed  in 
10  Misc.  380,  31  N.  Y.  Suppl.  144]  (where 
the  principal  tendered  to  the  buyer  goods  of 
a  quality  inferior  to  that  specified  in  the 
contract  of  sale  procured  by  the  broker)  ; 
Nosotti  V.  Auerbach,  79  L.  T.  Rep.  N".  S.  413 
(where  the  principal  refused  to  deliver  pos- 
session of  the  land  to  the  purchaser  within  a 
reasonable  time). 

A  broker  may  by  agreement  waive  his  right 
to  a  commission  in  case  the  purchaser  de- 
faults in  carrying  out  the  contract.  Sey- 
mour V.  St.  Luke's  Hospital,  28  N.  Y. 
App.  Div.  119,  50  N.  Y.  Suppl.  989;  Col- 
well  V.  Springfield  Iron  Co.,  24  Fed.  .631. 
Where,  however,  a  purchaser  obtained  by  a 
broker  refuses  to  carry  out  the  contract  of 
sale  entered  into  with  the  vendor,  the  broker 
does  not  waive  his  right  to  a  commission  by 
the  fact  that  on  such  refusal  he  procures  an- 
other customer  and  states  that  he  expects  no 
commission  on  the  first  sale.  Bach  v.  Em- 
erich, 35  N.  Y.  Super.  Ct.  548. 

Conclusion  of  preliminary,  conditional,  or 
optional  contract  by  principal  as  founding 
right  to  commission  see  supra,  II,  E,  1,  m, 
(n),  (C),   (2). 

Modification  or  cancellation  of  contract 
concluded  by  principal  as  affecting  right  to 
commission  see  supra,  II,  E,  1,  m,  (  ii),  (d). 

[II.  E.  1,  m.  (x),  (b)] 
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this   rule   by  embodying  a  stipulation   to   the   contrary  in   the    contract   of 
employment.*' 

2,  Actions  For  Compensation '" — a.  In  General.  If  the  principal  fails  to  per- 
form his  contract  with  the  broker,  the  latter  may  recover  in  assumpsit  on  the 
common  money  counts."  If  a  sale  by  an  owner  who  has  placed  lands  in  the 
hands  of  a  broker  for  sale  works  a  breach  of  contract  with  the  broker,  an  action 
by  him  should  be  based  on  the  breach  and  not  on  a  performance  of  the  con- 
tract.^ If  a  principal,  in  order  to  defraud  the  broker  of  his  right  to  a  commis- 
sion, conveys  the  property  to  a  third  person  for  the  benefit  of  a  customer  found 
by  the  broker,  the  broker  may  sue  for  the  commission  and  is  not  compelled  to 
bring  an  action  for  fraud.'^  If  a  broker  releases  his  right  to  a  commission  in 
consideration  of  the  principal's  promise  to  give  him  further  business,  the  princi- 


Necessity  of  completion  of  transaction  see 
su'pra,  II,  E,  1,  m,   (li),   (a),  (b). 

89.  Hinds  ij.  Henry,  36  N.  J.  L.  328  (hold- 
ing that  a  brokei;  may,  by  special  agreement 
with  his  principal,  so  contract  as  to  make 
his  compensation  dependent  upon  a  contin- 
gency which  his  eilorts  cannot  control,  even 
though  it  relates  to  the  acts  of  his  principal, 
as  upon  the  event  of  the  purchaser's  making 
a  certain  payment  at  a  given  time)  ;  Lyle  v. 
University  Land,  etc.,  Co.,  (Tex.  Civ.  App. 
1895)  30  S.  W.  723  (holding  that  where  a 
broker  is  by  agreement  to  receive  a  commis- 
sion for  procuring  a  purchaser  only  on  condi- 
tion that  the  sale  should  be  made  to  a  cer- 
tain purchaser,  he  cannot  recover  if  the  sale 
to  such  purchaser  is  not  consummated  owing 
to  the  purchaser's  fault)  ;  Lassen  v.  Bayliss, 
125  Fed.  744,  60  C.  C.  A.  512. 

Stipulation  to  pay  commission  when  price 
is  received  by  principal. —  If  the  principal 
agrees  to  pay  the  broker  a,  commission  only 
upon  receipt  of  the  price  of  the  property 
sold,  then  the  broker  is  entitled  to  nothing 
until  the  purchaser  pays  the  price.  McPhail 
V.  Buell,  87  Cal.  115,  25  Pac.  266;  Ormsby  v. 
Graham,  123  Iowa  202,  98  N.  W.  724.  How- 
ever, a  promise  to  pay  a  broker  for  selling 
land,  a  commission  "  on  the  price  I  may  ac- 
cept ...  if  sold  through  your  agency,"  means 
a  commission  on  the  price  agreed  to  be  paid 
for  the  property,  and  not  only  on  the  amount 
actually  paid.  Condict  v.  Cowdrey,  57  N.  Y. 
Super.  Ct.  66,  5  N.  Y.  Suppl.  187. 

Stipulation  to  pay  commission  when  sale 
is  completed. —  Where  commissions  are  to  be 
paid  a  real-estate  broker,  if  a  sale  negotiated 
by  him  "  goes  through,"  the  broker  cannot 
recover  such  commissions  where  the  purchaser 
verbally  agrees  to  buy,  and  afterward,  with- 
out any  legal  reason,  refuses  to  do  so. 
Parmly  v.  Head,  33  111.  App.  134.  Contract 
to  pay  commission  when  property  is  conveyed 
see  also  supra,  II,  E,  1,  m,   (ll),   (a). 

Waiver  of  stipulation  by  principal. — Where 
a  note  given  for  brokers'  services  in  selling 
the  makers'  land  provided  that  it  should  be 
void  if  the  sale  should  "  fall  through  "  within 
sixty  days  after  the  iirst  instalment  of  pur- 
chase-money became  due,  and  the  vendee  re- 
fiaged  to  pay  such  instalment  within  said 
time,  claiming  that  she  was  unable  to  pay  it, 
but  the  vendors  elected  to  treat  the  sale  as 

[II,  E,  1,  m,  (x),  (b)] 


effectual,  paid  an  instalment  due  on  said 
note,  and  enforced  their  rights  against  the 
vendee  by  foreclosure,  the  sale  did  not  "  fall 
through,"  so  as  to  entitle  the  makers  to  en- 
join collection  of  the  note.  Webber  v.  Holmes, 
174  Mass.  410,  54  N.  E.  872. 

Right  to  commission  under  agreement  for 
sale  at  net  price  see  supra,  page  241  note  78. 

00.  Actions  for  revocation  of  authority  see 
also  supra,  II,  c,  3;  II,  E,  1,  a,  (vn). 

Requiring  rival  brokers  to  interplead  see 
Intebplbadeb. 

Right  of  set-off  see  Recoupment,  Set-Off, 
AND  Countee-Claim. 

91.  Perin  v.  Parker,  126  111.  201,  18  N.  E. 
747,  9  Am.  St.  Rep.  571,  2  L.  R.  A.  336 
(holding  that  advances  made  by  a  brokeT  in 
the  line  of  his  employment  for  his  principal, 
who  has  engaged  him  to  sell  on  the  board  of 
trade  and  is  acquainted  with  the  manner  of 
doing  business  there,  are  recoverable  on  the 
common  money  counts  as  for  money  advanced 
to  the  principal's  use,  at  his  request)  ;  Ed- 
wards V.  Goldsmith,  16  Pa.  St.  43  (holding 
that  where  a  broker  was  to  receive  a  definite 
commission  for  procuring  a  purchaser  for 
land,  and  complied  with  his  part  of  the  con- 
tract, but  his  principal,  without  good  reason, 
failed  to  fulfil  his  part  of  the  contract,  the 
broker  may  recover,  in  indeiitatus  assumpsit, 
the  amount  of  compensation  agreed  upon)  ; 
Priekett  v.  Badger,  1  C.  B.  N.  S.  296,  2  Jur. 
N.  S.  66,  26  L.  J.  C.  P.  33,  5  Wkly.  Rep.  117, 
87  E.  C.  L.  296. 

93.  Metzen  v.  Wyatt,  41  111.  App.  487; 
Gregg  V.  Loomis,  22  Nebr.  174,  34  N.  W. 
355,  holding  that  where  a  real-estate  broker 
brought  an  action  to  recover  commissions  for 
a  completed  sale  of  real  estate,  and  the  tes- 
timony showed  that  he  had  merely  procured 
a  purchaser  who  afterward  purchased  from 
the  owner,  the  action  was  properly  one  to 
recover  damages,  but  if  this  objection  was 
not  raised  by  either  party,  the  court  will  not 
interpose  it. 

Actions  for  breach  of  contract  of  employ- 
ment see  also  supra,  II,  C,  4. 

Completion  of  transaction  negotiated  by 
broker  as  prerequisite  to  right  to  commission 
see  infra,  II,  E,  1,  m,  (n),  (A),  (1)  ;  II,  E, 
1,  m,   (X),  (A),  (1);  II,  E,  1,  m,  (X),  (B). 

93.  Martin  v.  Fegan,  95  N.  Y.  App.  Div. 
154,  88  N.  Y.  Suppl.  472. 
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pal's  failure  to  keep  his  promise  does  not  entitle  the  broker  to  recover  the  com- 
mission ;  his  remedy,  if  any,  is  on  the  promise.'*  A  bill  for  a  discovery  and 
accounting  will  lie  in  a  pniper  case  in  favor  of  a  broker  against  the  principal.^^ 
If  a  broker,  being  the  owner  of  an  entire  demand  for  commissions,  assigns  an 
item  of  it  and  then  recovers  on  the  residue,  his  recovery  does  not  preclude  the 
assignee  from  recovering  on  the  item  assigned.'^  An  action  to  recover  a  commis- 
sion for  negotiating  a  contract,  the  commission  being  computable  on  the  amount 
to  become  due  the  principal  thereunder,  may  be  commenced  before  the  contract 
has  been  fully  performed.''  A  demand  upon  the  principal  for  payment  of  a 
commission  for  selling  land  is  not  ordinarily  a  condition  precedent  to  the  right  of 
action  therefor,'^  but  a  broker  who  has  advanced  margins  for  the  purchase  of 
stocks  cannot  recover  the  amount  thereof  before  calling  upon  the  client  to  take 
up  the  stock.''  A  broker  employed  to  sell  realty  cannot  enforce  a  stipulation  in 
the  contract  of  sale  by  which  the  purchaser  agrees  to  pay  the  commission.' 

b.  Defenses^  —  (i)  In  General.  The  fact  that  the  purchaser  of  a  lot  puts  it 
to  a  use  which  is  objectionable  to  the  principal  as  the  owner  of  remaining  lots 
which  adjoin  it  does  not  relieve  the  principal  from  the  obligation  to  pay  a  com- 
mission to  the  broker  who  procured  the  purchaser.^  Partial  failure  of  considera- 
tion is  no  defense  to  an  action  on  a  note  given  for  a  commission.* 

(ii)  Illegality  of  Transaction.^  If  the  transaction  negotiated  by  a  broker 
is  illegal,^  and  he  participates  in  the  illegality ''  or  has  knowledge  thereof,^  he  is  not 
entitled  to  compensation.  So  if  the  services  rendered  by  a  broker  are  tainted  with 
illegality  he  is  not  entitled  to  a  commission.'     The  failure  to  comply  with  a  stat- 


94.  Lindt  v.  Sehlitz  Brewing  Co.,  113  Iowa 
200,  84  N.  W.  1059. 

95.  Shepard  v.  Brown,  9  Jur.  N.  S.  195,  7 
L.  T.  Rep.  N.  S.  499,  11  Wkly.  Rep.  162. 

96.  Goldshear  v.  Barron,  42  Misc.  (N.  Y.) 
198,  85  N.  Y.  Suppl.  395. 

97.  Woodward  v.  Stearns,  10  Abb.  Pr.  N.  S. 
(N.  Y. )  395,  holding  further,  however,  that 
the  broker  takes  the  risk  of  being  able  to 
prove  the  amount  of  his  compensation  if  the 
trial  takes  place  before  performance. 

98.  Clifford  v.  Meyer,  (Ind.  App.  1893)  33 
N.  E.  127,  holding  that  where  the  parties 
were  familiar  with  the  facts,  and  defendants 
were  notified  that  plaintiffs  would  claim  their 
commission,  a  demand  before  suit  was  not 
necessary. 

99.  Muller  v.  Legendre,  47  La.  Ann.  1017, 
17  So.  500. 

1.  Bab  V.  Hirschbein,  12  N.  Y.  Suppl. 
730. 

2.  Limitation  of  actions  for  commission 
see  Limitations  of  Actions. 

Right  to  commission  for  negotiating  gam- 
ing transaction  see  Gaming. 

3.  Kavanaugh  v.  Ballard,  56  S.  W.  159,  21 
Ky.  L.  Rep.  1683. 

4.  Wade  v.  Bishop,  5  Ohio  S.  &  C.  PI.  Dec. 
625. 

5.  Right  to  compensation  in  regard  to  gam- 
ing transaction  see  Gaming. 

6.  Belding  v.  Pitkin,  2  Cai.  (N.  Y.)  147 
(holding  that  if  the  contract  negotiated  is 
illegal,  the  broker  cannot  recover  for  his 
services,  although  his  principal  has  received 
the  money  aHsing  from  it)  ;  Street  v.  Hous- 
ton lee,  etc.,  Co.,  (Tex.  Civ.  App.  1900)  55 
S.  W.  516  (holding  that  where  a  statute  pro- 
hibits contracts  constituting  conspiracies 
against  trade,  a  broker  may  not  recover  for 

[18.1 


services  in  securing  an  agreement  between 
competitors  to  maintain  prices). 

Bargains  in  prospective  dividends  are  trans- 
actions which,  by  rule  61  of  the  London 
stock  exchange,  the  committee  will  not  recog- 
nize nor  enforce.  By  rule  50  every  bargain 
must  be  fulfilled  by  the  members  in  accord- 
ance with  the  rules  and  usages  of  the  ex- 
change. By  rule  16  the  committee  may  ex- 
pel any  member  violating  any  of  the  regula- 
tions of  the  exchange.  It  was  held  that 
rule  61  merely  says  that  the  committee  will 
not  enforce  by  expulsion,  but  leaves  the  con- 
tract good  as  between  the  parties.  Marten  v. 
Gibbon,  33  L.  T.  Rep.  N.  S.  561,  24  Wkly. 
Rep.  87. 

Ultra  vires  contracts. —  A  bank  which 
agrees  to  pay  a  real-estate  broker  a  commis- 
sion on  the  sale  of  land  cannot  set  up  as  a 
defense  that  under  the  laws  of  the  state  in 
which  the  land  is  situated  a  bank  is  pro- 
hibited from  dealing  in  real  estate,  where  it 
has  availed  itself  of  the  benefits  of  the  sale. 
Church  V.  Johnson,  93  Iowa  544,  61  N.  W. 
916. 

7.  Irwin  v.  Williar,  110  U.  S.  499,  4  S.  Ct. 
160,  28  L.  ed.  225. 

8.  Walsh  V.  Hastings,  20  Colo.  243,  38  Pac. 
324;  Irwin  v.  Williar,  110  U.  S.  499,  4  S.  Ct. 
160,  28  L.  ed.  225. 

9.  Myers  v.  Dean,  9  Misc.  (N.  Y.)  183,  29 
N.  Y.  Suppl.  578,  holding  that  a  commission 
for  obtaining  a  lease  of  property  from  a  city, 
which  was  required  to  be  let  to  the  highest 
bidder,  is  not  earned  by  a  broker,  where  the 
only  service  rendered  was  in  preventing  at- 
tendance of  competing  bidders.  See,  how- 
ever, Goldshear  V:  Barron,  42  Misc.  (N.  Y.) 
198,   85  N.  Y.   Suppl.   395,  holding  that  the 
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ute  prohibiting  a  transfer  of  certain  kinds  of  property  except  under  certain  con- 
ditions does  not  necessarily  make  the  transaction  void  so  as  to  defeat  tlie  right  of 
the  broker  to  a  commission  for  negotiating  it  or  to  reimbursement  for  advances 
made  in  connection  therewith.^" 

e.  Pleading  "  —  (i)  Complaint —  (a)  In  General.  A  complaint  by  a  broker 
for  a  commission  for  effecting  a  sale  or  exchange  of  property  must  allege  a  con- 
tract of  employment.'^  If  it  does  this  and  states  facts  showing  performance  by 
plaintiff,  as  a  result  of  which  defendant  and  the  customer  secured  by  plaintiff 
consummated  the  transaction  which  he  was  authorized  to  negotiate,  and  alleges  a 
refusal  by  defendant  to  pay,  it  is  sufficient.'^  So  a  complaint  for  a  commission  is 
sufficient  if  it  alleges  a  contract  by  which  plaintiff  was  employed  to  find  a  pur- 
chaser,'* and  a  performance  on  his  part,  and  a  refusal  by  defendant  to  consum- 
mate the  transaction  with  the  customer  so  procured.'^  A  complaint  for  a 
commission  by  a  broker  employed  to  sell  land  must  allege  either  that  there  was  a 
sale  to  the  customer  introduced  by  him  to  the  principal,  or  that  the  customer  was 
able,  ready,  and  willing  to  purchase  on  the  terms  proposed  by  the  principal.'* 


fact  that  a  broker  employed  to  effect  a  sale 
is  a  directo:r  in  the  corporation  which  he  pro- 
cures to  buy  the  property  does  not  preclude 
him  from  recovering  a  commission  where  the 
person  who  practically  owns  the  stock  of  the 
corporation  consents  to  the  transaction. 

10.  Pape  v.  Wright,  116  Ind.  502,  19  N.  E. 
459;  Neilson  v.  James,  9  .Q.  B.  D.  546,  51 
L.  J.  Q.  B.  369,  46  L.  T.  Eep.  N.  S.  791; 
Biederman  v.  Stone,  L.  R.  2  C.  P.  504,  36 
L.  J.  C.  P.  198,  16  L.  T.  Eep.  N.  S.  415,  15 
Wkly.  Rep.  811;  Chapman  v.  Shepherd,  L.  R. 
2  C.  P.  228,  36  L.  J.  C.  P.  113,  15  L.  T.  Rep. 
N.  S.  477,  15  Wkly.  Rep.  314;  Bx  p.  Barton, 
1  De  Gex  292,  10  Jur.  442,  4  R.  &  Can.  Cas. 
371. 

11.  See,  generally.  Pleading. 

12.  Toole  V.  Baer,  91  Ga.  113,  16  S.  E.  378 
(holding  that  where  an  agreement  for  com- 
pensation is  "  subject  to  all  conditions  of  con- 
tract of  sale,"  a  declaration  which  fails  to  set 
out  the  contract  of  sale  is  insufficient)  ;  Fen- 
wick  V.  Watkins,  79  S.  W.  214,  25  Ky.  L.  Eep. 
1962 ;  Bradley  v.  Bower,  (Nebr.  1904)  99  N.  W. 
490. 

Employment  of  subagent. — ^Where  the  peti- 
tion, in  an  action  for  compensation  by  a  sub- 
agent  against  the  principal,  alleged  that  the 
principal  and  the  agent  were  non-residents 
and  the  subagent  a  resident  of  the  county  in 
which  the  land  was  located  which  plaintiff 
claimed  to  have  been  employed  to  sell,  the 
allegations  were  sufficient  to  permit  proof  of 
the  authority  of  the  agent  to  employ  a  sub- 
agent.  Eastland  v.  Maney,  (Tex.  Civ.  App. 
1904)  81  S.  W.  574. 

13.  Alabama. —  Moses  v.  Beverly,  137  Ala. 
473,  34  So.  825. 

Indiana. — 'Adams  v.  McLaughlin,  159  Ind. 
23,  64  N.  E.  462 ;  Lukin  v.  Halderson,  24  Ind. 
App.  645,  57  N.  E.  254 ;  Cannon  v.  Castleman, 
24  Ind.  App.  188,  55  N.  E.  Ill;  Miller  v. 
Stevens,  23  Ind.  App.  365,  55  N.  E.  262 ;  Mul- 
len V.  Bower,  22  Ind.  App.  294,  53  N.  E.  790. 

Michigan. —  Wright  v.  Beach,  82  Mich.  469, 
46  N.  W.  673. 

Minnesota. —  Lemon  v.  De  Wolf,  89  Minn. 
465,  95  N.  W.  316. 

[II,  E,  2.  b.  (II)] 


New  York. —  Downey  v.  Turner,  28  N.  Y. 
App.  Div.  491,  51  N.  Y.  Suppl.  105. 

Teajas.— Yarborough  v.  Creager,  (Civ.  App. 
1903)  77  S.  W.  645;  Brockenbrow  v.  Staf- 
ford, (Civ.  App.  1903)  76  S.  W.  576. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  101. 

The  complaint  must  allege  either  that 
plaintiff  himself  effected  the  sale  or  that  it 
resulted  from  services  rendered  under  his  em- 
ployment. Fenwick  v.  Watkins,  79  S.  W. 
314,  25  Ky.  L.  Rep.  1962. 

14.  See  supra,  note  12. 

15.  Beineke  v.  Wurgler,  77  Ind.  468;  Acker- 
man  V.  Bryan,  33  Nebr.  515,  50  N.  W.  435. 
See,  however,  Mulhall  v.  Bradley,  etc.,  Co., 
50  N.  Y.  App.  Div.  179,  63  N.  Y.  Suppl.  782. 

Identity  of  purchaser. —  A  petition  to  re- 
cover damages  for  the  refusal  of  defendant  to 
execute  deeds  to  purchasers,  which  allege  a 
contract  of  sale  to  various  persons  who  were 
ready  and  able  to  buy  the  lands  on  the  terms 
agreed  on  between  plaintiff  and  defendant,  is 
defective  for  failing  to  allege  the  names  of 
the  purchasers,  the  quantity  of  land  agreed 
to  be  sold  for  each  of  them,  and  the  prices. 
Burnett  v.  Edling,  19  Tex.  Civ.  App.  711,  48 
S.  W.  775. 

Defect  in  principal's  title. —  A  petition  al- 
leging that  the  sale  failed  because  of  an  un- 
satisfied deed  of  trust  on  the  property,  which 
defendant  refused  to  release  or  have  canceled, 
is  not  defective  in  failing  to  allege  that  the 
deed  was  a  lien  on  the  property,  or  that  de- 
fendant refused  to  consummate  the  sale. 
Gerhart  v.  Peck,  42  Mo.  App.  644. 

16.  Jacobs  V.  Shenon,  3  Ida.  274,  29  Pac. 
44;  Booth  v.  Moodv,  30  Greg.  222,  46  Pac. 
884;  Sullivan  v.  MillikeB,  113  Fed.  93,  51 
C.  C.  A.  79. 

If  the  complaint  alleges  that  defendant  re- 
fused to  consummate  the  sale,  it  must  also 
allege  that  the  customer  was  able,  ready, 
and  willing  to  buy  the  property  oil  the  terms 
proposed  by  the  principal.  Sayre  v.  Wilson, 
86  Ala.  151,  5  So.  157;  Reardon  v.  Washburn, 
59  111.  App.  161.  See  Newton  v.  Donnelly,  9 
Ind.  App.  359,  36  N.  E.  769  (where  the  com- 
plaint was  held  to  show  that  the  purchaser 
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Where  a  complaint  by  a  broker  employed  to  find  a  purchaser  or  a  lender  does 
not  allege  that  the  transaction  was  consummated,  it  must  allege  that  plaintiff 
notified  defendant  that  a  customer  was  found."  A  complaint  for  a  commission 
for  finding  a  purchaser  for  land  need  not  describe  the  land.'^  Nor  need  a  broker's 
complaint  allege  that  defendant  knew  of  the  existence  of  a  custom  on  which  the 
action  is  founded.^'  A  complaint  for  a  commission  is  not  demurrable  because  it 
has  no  bill  of  particulars  as  a  part  of  it  where  it  is  based  on  one  item  only.^ 

(b)  Yarianee  Between  Complamt  and  Proof,  Findings,  Verdict,  or  Judg- 
ment. Plaintiff  must  plead  the  ultimate  facts  upon  which  he  relies  for  a  recovery, 
else  he  cannot  prove  them.^^  To  entitle  him  to  recover  on  a  particular  contract 
of  employment  he  must  plead  it ;  ^  and  his  proof  must  in  all  material  respects 
conform  to  the  allegations  of  the  complaint;  evidence  at  substantial  variance 


was  able,  ready,  and  willing  to  consummate 
the  transaction)  ;  Wilson  v.  Clark,  (Tex.  Civ. 
App.  1904)  79  S.  W.  649  (holding  that  the 
petition  may  properly  set  forth  an  agreement 
between  the  owner  and  the  purchaser  settling 
the  matter  arising  out  of  the  owner's  failure 
to  sell  as  showing  an  insistence  by  the  pur- 
chaser on  his  right  to  purchase) . 

17.  McLaughlin  v.  Whiton,  37  Misc.  (N.  Y.) 
838,  76  ISr.  Y.  Suppl.  1006;  Penter  v.  Staight, 
1  Wash.  365,  25  Pac.  469. 

18.  Mullen  v.  Bower,  22  Ind.  App.  294,  53 
N.  E.  790.  See  McAllister  v.  Welter,  39 
Minn.  535,  41  N.  W.  107,  where  a  description 
was  held  sufficient,  although  inaccurate. 

19.  Whitehouse  v.  Moore,  13  Abb.  Pr. 
(N.  Y.)  142. 

30.  Cannon  v.  Castleman,  24  Ind.  App.  188, 
.55  N.  E.  111. 

21.  Burnett  v.  Edling,  19  Tex.  Civ.  App. 
711,  48  S.  W.  775,  holding  that  in  an  action 
by  a  real-estate  broker  to  recover  damages 
for  refusal  of  the  owner  to  execute  deeds  to 
purchasers,  it  was  error  to  admit,  over  ob- 
jection, evidence  to  prove  contracts  of  sales 
of  land  to  persons  whose  names  and  resi- 
dences were  not  given  in  the  petition  or 
otherwise  identified. 

22.  Shanklin  v.  Hall,  100  Cal.  26,  34  Pac. 
636;  Ayer  v.  Mead,  13  111.  App.  625  (hold- 
ing that  an  order  by  defendant  to  plaintiff, 
who  was  a  broker :  "  Buy  me  5,000  year 
wheat;  if  you  cannot  buy  soon  after  the 
opening  then  buy  October,"  does  not  sus- 
tain the  allegations  of  the  declaration,  in  an 
action  by  the  broker,  that  defendant  author- 
ized plaintiff  to  sell  the  wheat,  in  case  de- 
fendant failed  to  furnish  margins,  according 
to  the  customs  of  the  board  of  trade,  nor 
justify  the  admission  of  proof  as  to  what 
were  the  customs  of  the  board  of  trade)  ; 
Armstrong  v.  O'Brien,  83  Tex.  635,  19  S.  W. 
268;  Ames  v.  Lamont,  107  Wis.  531,  83 
N.  W.  780  (holding  that  where  the  com- 
plaint alleged  that  plaintiffs  were  employed 
to  sell  defendant's  land;  that  they  were  to 
have  all  they  could  obtain  for  it  over  a  cer- 
tain sum,  and  that  they  offered  it  to  one 
who  purchased  it  of  defendant  for  that  sum, 
they  could  not  recover  for  breach  of  an  agree- 
ment that  defendant  would  ask  of  any  cus- 
tomer the  price  named  to  him  by  plaintiffs). 
See,    however,    Armstrong   v.    Cleveland,    32 


Tex.  Civ.  App.  482,  74  S.  W.  789,  holding 
that,  although  plaintiff  declares  on  an  ex- 
press contract  to  pay  him  all  he  should  sell 
a  tract  of  land  for  over  a  certain  sum,  he 
may  recover  on  a  promise  of  defendant  to 
pay  a  certain  percentage  commission. 

Recovery  on  contract  substituted  for  that 
declared  on. —  Plaintiff  cannot  recover  on 
proof  of  a  contract  which  has  by  agreement 
been  substituted  for  that  declared  on.  Daley 
V.  Russ,  86  Cal.  114,  24  Pac.  867;  Kidman  v. 
Garrison,  122  Iowa  215,  97  N.  W.  1078; 
Jones  V.  Pendleton,  134  Mich.  460,  96  N.  W. 
574;  Braly  v.  Barnett,  (Tex.  Civ.  App.  1904) 
78  S.  W.  965,  holding  that  if  plaintiff  de- 
clares on  a  written  contract,  and  the  proof 
shows  that  it  had  been  revoked  prior  to  the 
sale,  which  was  made  under  a  subsequent 
oral  contract,  plaintiff  cannot  recover,  al- 
though the  oral  contract  was  "  under  the 
terms  "  of  the  written  one. 

Recovery  on  quantum  meruit  where  ex- 
press contract  is  declared  on. —  If  plaintiff  de- 
clares on  an  express  contract  he  cannot  or- 
dinarily failing  to  prove  it  recover  on  a 
quantum  meruit.  Emery  v.  Atlanta  Real 
Estate  Exchange,  88  Ga.  321,  14  S.  E.  556; 
McDonald  v.  Ortman,  98  Mich.  40,  56  N.  W. 
1055;  McDonnell  v.  Stevinson,  104  Mo.  App. 
191,  77  S.  W.  766  (holding,  however,  that  a 
different  rule  prevails  in  justices'  courts)  ; 
Steinfeld  v.  Storm,  31  Misc.  (N.  Y.)  167,  63 
2sr.  Y.  Suppl.  966  (holding  that  where  plain- 
tiff was  to  receive  one  thousand  five  hundred 
dollars  for  furnishing  a  twenty-five-thou- 
sand-dollar cash-purchaser,  and  furnished 
one  who  purchased  at  twenty  thousand  dol- 
lars cash,  he  cannot  recover  proportionate 
commissions  on  the  lesser  sum,  or  what  his 
services  were  reasonably  worth,  if  he  does 
not  declare  on  a  quantum  meruit)  ;  King  v. 
Hammond,  84  N.  Y.  Suppl.  121  (holding 
that  plaintiff  in  an  action  on  an  express 
contract  to  pay  a  certain  commission  for 
procuring  a  certain  sale  may  not  recover, 
failing  to  prove  the  contract,  or(  proof  of  a 
custom  to  pay  such  a  comnlission  to  persons 
procuring  such  a  sale)  ;  Edwards  v.  Gold- 
smith, 16  Pa.  St.  43 ;  Thornton  v.  Stevenson, 
(Tex.  Civ.  App.  1895)  31  S.  W.  232;  Oliver 
V.  Morawetz,  95  Wis.  1,  69  N.  W.  977.  See 
also  Hammers  v.  Merrick,  42  Kan.  32,  21 
Pac.  783 ;  Green  v.  Mules,  30  L.  J.  C.  F.  343. 
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therewith  is  inadmissible,  and  if  admitted  does  not  justify  a  recovery.^     In  order 


See,  however,  Armstrong  v.  Cleveland,  32 
Tex.  Civ.  App.  482,  74  S.  W.  789;  Wheeler 
V.  Buck,  23  Wash.  679,  63  Pac.  566,  holding 
that  where  plaintiff  alleged  a  contract  for 
commissions  and  sales  made  thereimder^  and 
defendant  denied  the  contract,  but  admitted 
some  of  the  sales  and  that  he  was  indebted 
to  plaintiff  in  a  reasonable  sum  for  commis- 
sions thereon,  an  instruction  that  if  the  jury 
did  not  find  that  there  was  a  contract  then 
they  should  award  plaintiff  reasonable  com- 
missions was  proper,  such  issue  being  raised 
by  defendant.  It  has  been  held,  however,  that 
under  a  complaint  to  recover  an  alleged  agreed 
compensation  for  services  as  broker,  a  recov- 
ery may  be  had  on  proof  of  the  reasonable 
value  of  the  services.  Veatch  v.  Norman,  95 
Mo.  App.  500,  69  S.  W.  472;  Sussdorflf  v. 
Schmidt,  55  N.  Y.  319,  holding  that  the  vari- 
ance may  be  disregarded  unless  it  appears 
that  defendant  was  misled. 

23.  Moses  v.  Beverly,  137  Ala.  473,  34  So. 
825  (where  the  contract  declared  on  a  con- 
templated sale  of  turpentine  rights  in  fifty 
thousand  acres  of  timber  and  the  proof 
showed  a  sale  of  only  thirty-five  thousand 
acres,  and  the  variance  was  held  fatal)  ; 
Daley  v.  Russ,  86  Cal.  114,  24  Pac.  867; 
Norman  v.  Eeuther,  25  Misc.  (N.  Y.)  161, 
54  N.  Y.  Suppl.  152  (holding  that  in  an  ac- 
tion for  compensation  in  procuring  an  ex- 
change of  property  for  defendant  the  burden 
is  on  plaintiff  to  show  that  he  procured  a 
valid  contract  for  exchange,  where  he  so  al- 
leges) ;  Yarborough  v.  Creager,  (Tex.  Civ. 
App.  1903)  77  S.  W.  645  (holding  that  where 
a  real-estate  broker  suing  for  commissions  al- 
leges that  through  his  efforts  the  land  was 
sold,  an  instruction  that  if  the  jury  believe 
plaintiff  was  trying  to  sell  the  land,  etc., 
they  should  find  for  him  is  not  warranted 
by  the  pleading ) .  See,  however,  Clark  v. 
Allen,  125  Cal.  276,  57  Pac.  985  (holding 
that  an  allegation  that  a  broker  employed 
to  effect  a  sale  found  a  purchaser  is  satisfied 
by  evidence  that  a  person  was  found  with 
whom  the  principal  exchanged  lands)  ;  Rog- 
ers V.  Duff,  97  Cal.  66,  31  Pac.  836  (holding 
that  a  complaint  alleging  that  defendants 
were  indebted  to  plaintiff  for  "  commissions  " 
on  the  purchase  by  him  for  them  of  various 
articles  of  produce  justifies  a  finding  that 
defendants  were  indebted  to  plaintiff  "  for 
labor  performed  for  them  at  their  request ") ; 
Williams  v.  Clowes,  75  Conn.  155,  52  Atl. 
820  (holding,  in  an  action  to  recover  com- 
mission for  procuring  a  loan,  that  there  is 
no  variance  between  an  allegation  that 
plaintiff  procured  a  loan  for  defendant,  and 
evidence  that,  at  defendant's  request  and  on 
his  promise'  to  pay  a  commission,  plaintiff 
procured  a  loan  to  be  made  to  a  corporation 
formed  by  defendant;  also  that  the  common 
count  that  plaintiff  performed  work  for  de- 
fendant of  the  price  and  value  of  a  certain 
sum  authorizes  a  finding  that  defendant 
promised    to    pay    plaintiff    the    reasonable 
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value  of  his  services)  ;  Hightower  v.  Kitch- 
ens, 118  Ga.  277,  45  S.  E.  267  (holding 
that  where  suit  is  brought  for  a  named  sum 
alleged  to  be  due  under  a  contract  for  a  sale 
on  a  commission  of  twelve  and  one  half  per 
cent,  evidence  that  plaintiff  was  to  receive 
eleven  and  one  fourth  per  cent  commission 
does  not  constitute  a  fatal  variance,  but  au- 
thorizes a  verdict  for  the  latter  amount)  ; 
Clifford  V.  Meyer,  6  Ind.  App.  633,  34  N.  E. 
23  (holding,  in  an  action  for  brokers'  com- 
missions on  a  sale  of  land,  that  where  the 
complaint  alleges  that  the  land  was  con- 
veyed to  two  persons,  and  the  finding  is 
that  it  was  conveyed  to  one  of  them,  the 
variance  is  not  a  material  one)  ;  Martin  v. 
Pegan,  95  N.  Y.  App.  Div.  154,  88  N.  Y. 
Suppl.  472;  Hoefling  v.  Hambleton,  84  Tex. 
517,  19  S.  W.  689. 

Variance  between  allegation  of  sale  by 
broker  and  proof  of  sale  by  owner  or  another. 
—  In  an  action  by  a  real-estate  broker  for 
commissions,  under  an  allegation  that  he 
made  the  sale,  evidence  is  admissible  that 
the  sale  was  brought  about  through  his  ex- 
ertions or  agency,  although  the  final  nego- 
tiations were  conducted  by  the  owner  with- 
out his  knowledge.  Stinde  v.  Blesch,  42  Mo. 
App.  578.  However,  a  judgment  for  .plaintiff 
on  a  declaration  for  commissions  in  effect- 
ing a  sale  of  real  estate  at  defendant's  re- 
quest is  not  sustained  by  evidence  that  he 
entered  into  negotiations  for  a  sale,  and  that 
before  it  was  effected  defendant  made  a.  new 
agreement  to  pay  him  a  commission  if  a 
sale  was  effected  by  any  one,  and  that  a  sale 
was  thereafter  made  by  another.  Jones  v. 
Pendleton,  134  Mich.  460,  96  N.  W.  574. 
See  Gregg  v.  Loomis,  22  Nebr.  174,  34  N.  W. 
355. 

Variance  between  allegation  of  performance 
by  broker  and  proof  of  default  of  principal. — 
Where  plaintiff  alleged  performance  of  a 
contract  by  which  he  was  to  procure  a  loan 
for  defendant,  to  be  secured  by  a  mortgage 
on  its  property,  he  was  not  entitled  to  prove 
failure  to  complete  performance  by  reason 
of  defects  in  defendant's  title  to  the  prop- 
erty. Gatling  v.  Central  Spar  Verein,  67 
N.  Y.  App.  Div.  50,  73  N.  Y.  Suppl.  496.  So 
a  broker  cannot  declare  on  a,  contract  and 
seek  to  recover  as  for  a  performance  thereof 
by  effecting  a  sale,  and  then  recover  damages 
for  defendant's  breach  of  contract  in  refus- 
ing to  accept  a  purchaser  procured  by 
plaintiff.  Walker  v.  Tirrell,  101  Mass.  257, 
3  Am.  Rep.  352 ;  Drury  v.  Newman,  99  Mass. 
256;  Cosgrove  v.  Leonard  Mercantile,  etc., 
Co.,  175  Mo.  100,  74  S.  W.  968. 

Variance  between  allegation  of  services  as 
broker  and  proof  of  services  as  middleman. — 
Under  a  complaint  alleging  defendant's  em- 
ployment of  plaintiff  as  a  broker,  and  that 
plaintiff  rendered  services  as  such  in  effect- 
ing a  sale  of  property  for  defendant,  plain- 
tiff cannot  recover  for  such  services  as  those 
of  a  mere  middleman.     Knauss  v.  Gottfried 
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to  take  advantage  of  a  variance  between  the  complaint  and  the  proof,  defendant 
must  make  a  timely  and  appropriate  objection  thereto.^ 

(ii)  Answeb,  —  (a)  In  Oeneral.  The  construction^^  and  sufficiency  of  an 
ansvyer  in  an  action  by  a  broker  for  a  commission  which  presents  a  defense  of 
fraud ''^  or  neglect  of  duty^  on  the  part  of  the  broker,  or  his  failure  to  take 
out  a  brokerage  license,^  or  the  inability  of  the  customer  procured  by  him  to 
consummate  the  transaction  which  he  was  authorized  to  negotiate,^'  are  governed 
by  the  rules  of  pleading  applicable  in  actions  ex  contractu  generally.  The  court 
has  no  power  to  strike  out  as  sham  an  answer  consisting  of  a  general  denial  of  the 
material  allegations  of  the  complaint.* 

(b)  Necessity  of  Pleading  Defense.  An  affirmative  defense  which  is  not 
pleaded  cannot  be  proved,''  even  though  defendant  has  interposed  a  general 
denial.'^ 


Krueger  Brewing  Co.,  62  Hun  (N.  Y.)  46, 
16  N.  Y.  Suppl.  357;  Southack  v.  Lane,  32 
Misc.  (N.  Y.)  141,  65  N.  Y.  Suppl.  629  [re- 
versi/ng  23  Misc.  515,  52  N.  Y.  Suppl.  687]. 
See  also  Walker  v.  Osgood,  98  Mass.  348,  93 
Am.  Dec.  IffS ;  Rupp  v.  Sampson,  16  Gray . 
(Mass.)   398,  77  Am.  Dec.  416. 

Relevancy  and  materiality  of  evidence  to 
issues  see  infra,  II,  E,  2,  d,  (n). 

24.  Clark  v.  Allen,  125  Cal.  276,  57  Pac. 
985  (holding  that  a  variance  is  waived  where 
no  objection  is  made  to  the  introduction  of 
the  evidence)  ;  Fisher,  etc..  Real  Estate  Co. 
V.  Staed  Realty  Co.,  159  Mo.  562,  62  S.  W. 
443  (holding  that  defendant  must  proceed  in 
the  manner  provided  by  statute  and  file  his 
affidavit  of  surprise,  setting  forth  in  what 
respect  he  has  been  misled,  or  his  objection 
will  not  be  considered  on  appeal,  unless  there 
is  a  total  failure  of  evidence  to  support  the 
cause  of  action  stated)  ;  Gregg  v.  Loomis, 
22  Nebr.  174,  34  N.  W.  355;  Diamond  v. 
Wheeler,  80  N.  Y.  App.  Div.  58,  80  N.  Y. 
Suppl.  416. 

35.  Peet  v.  Sherwood,  47  Minn.  347,  50 
N.  W.  241,  929. 

26.  Hanesley  v.  Monroe,  103  Ga.  279,  29 
S.  E.  928;  Rabb  v.  Johnson,  28  Ind.  App. 
665,  63  N.  E.  580,  holding  that  an  answer 
does  not  state  a  defense  which  admits  the 
contract  and  alleges  that  the  broker  did  not 
use  his  best  efforts  to  sell  the  property,  but 
fraudulently  persuaded  the  owner  to  trade 
for  property  which  the  broker  knew  was  of 
less  value,  Jbut  does  not  allege  that  the  prop- 
erty was  of  less  value  than  the  land,  or  state 
any  facts  showing  fraud  or  bad  faith  on  the 
part  of  the  broker. 

27.  Myers  v.  Paine,  13  N.  Y.  App.  Div.  332, 
43  N.  Y.  Suppl.  133  [aflirmed  in  162  N.  Y. 
593,  57  N.  E.  1118],  where  the  answer  was 
held  insufficient  because  there  was  no  allega- 
tion that  any  duty  was  neglected  by  the 
broker  or  that  the  principal  had  sustained 
any  injury. 

28.  Angell  v.  Van  Schaick,  56  Hun  (N.  Y.) 
247,  9  N.  Y.  Suppl.  568,  where  the  answer 
setting  up  a  violation  of  a  foreign  statute 
requiring  brokers  to  take  out  a  license  was 
held  insufficient  to  show  that  the  complaint 
was  founded  on  a  criminal  offense  or  that 
the  broker's   act  was  void  or  prohibited  by 


the  statute,  averments  to  that  effect  being 
held  mere  conclusions  of  law  such  as  were 
not  admitted  by  demurrer. 

29.  Fairly  v.  Wappoo  Mills,  44  S.  C.  227, 
22  S.  E.  108,  29  L.  R.  A.  215,  holding  that  an 
allegation  that  the  purchaser  furnished  by  a 
broker  had  requested  an  extension  of  time  on 
the  draft  drawn  against  the  first  shipment 
of  the  goods  sold,  because  he  was  "  not  able 
to  pay  it  at  the  time"  was  not  equivalent  to 
an  allegation  that  he  was  insolvent,  or  that 
the  broker  had  not  furnished  a  purchaser 
who  was  able  to  pay  for  the  goo4s  according 
to  the  contract. 

30.  Wayland  v.  Tysen,  45  N.  Y.  281  [re- 
vcrsmg  9  Abb.  Pr.  N.  S.  79]. 

31.  Kelly  v.  Stone,  94  Iowa  316,  62  N.  W. 
842. 

The  defense  that  plaintiff  acted  also  for 
the  customer  found  by  him  without  defend- 
ant's knowledge  cannot  be  proved  unless  it  is 
pleaded.  Childa  v.  Ptomey,  17  Mont.  502,  43 
Pac.  714;  Bonwell  v.  Auld,  9  Misc.  (N.  Y.) 
65,  29  N.  Y.  Suppl.  15.  See  also  Duryee  v. 
Lester,  75  N.  Y.  442  [affirming  43  N.  Y. 
Super.  Ct.  564].  It  is  not  available  under 
a  general  denial.  Reese  v.  Garth,  36  Mo. 
App.  641.  A  denial  of  the  agreement  for  the 
payment  of  a  commission  will  not  admit 
proof  of  a  double  employment.  MacFee  v. 
Horan,  40  Minn.  30,  41  N.  W.  239 ;  Smith  v. 
Soosen,  24  Misc.  (N.  Y.)  706,  53  N.  Y. 
Suppl.  806.  This  defense,  however,  may  be 
proved  under  an  answer  denying  all  the  alle- 
gations of  the  complaint  except  that  plaintiff 
was  a  broker  (Wolff  v.  Denboskey,  36  Misc. 
(N.  Y.)  643,  74  N.  Y.  Suppl.  465),  or  deny- 
ing merely  the  performance  of  services  by 
him  (Norman  v.  Reuther,  25  Misc.  (N.  Y.) 
161,  54  N.  Y.  Suppl.  152). 

32.  Reishus-Remer  Land  Co.  v.  Benner,  91 
Minn.  401,  98  N.  W.  186  (holding  that  in 
an  action  for  procuring  a  purchaser  a  defense 
that  the  services  were  rendered  under  an  ex- 
press contract  as  to  compensation  is  inad- 
missible under  a  general  denial)  ;  Rothschild 
V.  Burritt,  47  Minn,  28,  49  N.  W.  393  (hold- 
ing that  under  a  general  denial  in  an  action 
by  real-estate  brokers  for  commissions,  de- 
fendant cannot  show  that,  subsequent  to  the 
procurement  of  the  customer  and  the  execu- 
tion by  him  of  a  written  agreament  to  pur- 

[II.  E,  2.  e.  (ii),  (b)] 
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(ill)  Amendment  of  Pleadinq.  Amendments  are  allowed  in  actions  by 
brokers  for  compensation  as  in  other  actions  ex  coni/ractu^ 

d.  Evidence  ^  —  (i)  Busden  of  Pmoof  and  Pmesumptions.^  In  an  action 
by  a  broker  against  his  principal  for  compensation,  plaintiff  bears  the  burden  of 
proving  that  he  was  employed  by  defendant  ^  or  his  duly  authorized  agent,^  or, 
in  the  absence  of  a  contract  of  employment,  that  defendant  ratified  plaintiff's 
acts.^  Plaintiff  bears  also  the  burden  of  proving  that  he  performed  the  obliga- 
tions undertaken  by  him,  either  by  effecting  the  transaction  which  he  was  author- 
ized to  negotiate  ^  or  by  procuring  a  customer  who  is  able,  ready,  and  willing  to 


chase,  the  entire  transaction  was  canceled  by 
consent  of  all  parties)  ;  Reese  v.  Garth,  36 
Mo.  App.  641;  St.  Felix  v.  Green,  34  Nebr. 
800,  52  N.  W.  821  (holding  that  in  an  action 
by  a  real-estate  broker  for  commissions, 
where  the  answer  is  a  general  denial,  de- 
fendant cannot  prove  that  another  person 
than  plaintiff  induced  the  purchaser  to  buy 
the  land).  See,  however,  Winn  v.  Gilmer,  81 
Tex.  345,  16  S.  W.  1058,  holding  that  in  an 
action  by  a  broker  for  a  commission  for  sell- 
ing land  under  an  alleged  contract  providing 
for  a  specified  sum  as  commission,  defendant 
may,  imder  plea  of  general  denial,  show  that 
plaintiff  agreed  to  charge  no  commission  un- 
less the  land  was  sold  for  more  than  a  stated 
price. 

33.  Jamison  v.  Hyde,  141  Gal.  109,  74  Pac. 
695  (holding  that  where  the  answer  alleged 
that  the  contract  of  employment  was  oral 
and  "  barred  and  invalid  by "  a  statute  de- 
claring that  contracts  for  the  employment  of 
an  agent  to  sell  real  estate  for  commissions 
are  invalid  unless  in  writing,  subscribed  by 
the  party  to  be  charged,  and  plaintiff's  evi- 
dence failed  to  show  a  writt^  contract  of 
employment,  it  was  not  error  to  permit  de- 
fendant to  amend  his  answer  by  changing 
the  admission  of  the  contract  of  employment 
into  a  denial  of  the  same)  ;  Stewart  v.  Van 
Home,  91  Mo.  App.  647  (holding  that  where 
a  petition  in  an  action  for  commissions  al- 
leged to  be  due  for  making  the  sale  of  a  farm 
pursuant  to  a  written  contract  declared  on 
the  contract  as  it  would  have  read  if  no  alter- 
ation had  been  made  in  the  printed  form,  an 
amended  petition  declaring  on  the  contract, 
after  its  production  pursuant  to  the  court's 
order,  according  to  its  actual  contents,  does 
not  substantially  change  the  cause  of  action, 
so  as  to  constitute  a  departure)  ;  Schlesinger 
V.  Jud,  61  N.  Y.  App.  Div.  453,  70  N.  Y. 
Suppl.  616  (holding  that  where  the  court 
voluntarily  permits  a  broker  suing  for  com- 
missions to  amend  his  complaint  to  show  an 
assignment  to  him  of  a  claim  for  commissions 
by  A,  it  is  error  to  refuse  to  allow  him  to 
amend  for  the  purpose  of  showing  an  assign- 
ment of  a  portion  of  the  claim  from  B,  al- 
though the  fact  of  such  assignment  appears 
in  plaintiff's  bill  of  particulars). 

34.  See,  generally,   Evidence. 
Inspection  and  production  of  books  see  in- 
fra, II,  E,  2,  e,   (I). 

35.  Presumption  as  to  usage  and  custom 
see  supra,  II,  C,  5,  e. 

36.  Hammond    v.    Mitchell,    61    111.    App. 

[II,  E.  2.  e,  (ra)] 


144;  Harrison  v.  Pusteoska,  97  Iowa  166, 
66  N.  W.  93 ;  Chilton  «.  Butler,  1  E.  p.  Smith 
(N.  Y.)  150;  Schatzberg  v.  Groswirth,  84 
N".  Y.  Suppl.  259;  Harrell  v.  Veith,  13  N.  Y. 
St.  738. 

Exclusive  agency. —  A  real-estate  broker 
who  bases  his  right  of  action  for  commissions 
on  the  owner's  agreement  to  give  the  broker 
the  exclusive  right  of  sale,  and  alleges  a 
breach  of  such  agreement  and  a  sale  effected 
by  the  owner  himself,  must  prove  the  agree- 
ment. Wyckoff  V.  Tavlor,  13  Daly  (N.  Y.) 
564. 

37.  Funk  v.  Latta,  43  Nebr.  739,  62  N.  W. 
65;  Harper  v.  Goodall,  10  Abb.  >T.  Cas. 
(N.  Y.)  161,  62  How.  Pr.  (N.  Y.)  288  (hold- 
ing that  to  recover  for  commissions  a  broker 
must  prove  direct  employment  by  the  prin- 
cipal, not  the  mere  ordinary  agency  of  a 
wife  for  her  husband)  ;  Harrell  v.  Veith,  13 
N.  Y.  St.,  738. 

Ratification  of  employment. —  In  an  action 
by  a  broker  against  a  corporation  to  recover 
a  commission,  he  must  establish  his  em- 
ployment by  one  authorized  to  bind  the  cor- 
poration, or  prove  a  subsequent  ratification 
of  his  employment  by  the  corporation. 
Twelfth  St.  Market  Co.  v.  Jackson,  102  Pa. 
St.  269. 

38.  Chilton  v.  Butler,  1  E.  D.  Smith 
(N.  Y.)   150. 

Knowledge  as  element  of  ratification. —  Be- 
fore ratification  of  a  sale  of  lands  intrusted 
for  sale  by  the  owner  to  a  broker  can  be  in- 
ferred, it  must  be  shown  iJiat  the  owner  had 
knowledge  of  the  particular  conditions  of  the 
sale.  Maze  v.  Gordon,  96  Cal.  61,  30  Psuc. 
962. 

39.  Maze  v.  Gordon,  96  Cal.  61,  30  Pac. 
962  (holding  that  where  a  contract  of  em- 
ployment limits  the  agency  to  selling  certain 
property,  plaintiff  must  show  that  the  prop- 
erty sold  was  within  the  description  of  the 
contract)  ;  Lawrence  v.  Rhodes,  188  111.  96, 
58  N.  E.  910  [reversing  87  111.  App.  672]; 
Harvey  v.  Cook,  24  111.  App.  134  (holding 
that  in  a  suit  by  a.  broker  to  recover  com- 
missions under  a  contract  by  which  he  agreed 
to  procure  advertising  contracts  to  be  signed 
by  newspaper  publishers,  the  burden  is  on 
him  to  show  performance,  and  that  the  sig- 
natures procured  were  those  of  newspaper 
publishers ;  and  that  the  acceptance  of  the 
contracts  by  defendant,  without  inquiring  as 
to  the  genuineness  of  the  signatures,  does  not 
relieve  the  plaintiff  of  the  burden  of  proof)  ; 
Burnett  v.  Eddling,   19  Tex.   Civ.  App.   711, 
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enter  into  the  transaction.*'  If,  however,  the  principal  accepts  the  customer 
furnished  by  the  broker  and  enters  into  the  contract  with  him,  it  is  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that  the  customer  was  financially  able 
to  complete  the  transaction  as  agreed.^'  Plaintiff  must  show  that  his  efforts  were 
the  procuring  cause  of  the  transaction  entered  into  by  defendant  and  plaintiff's 
customer.^^  In  the  absence  of  evidence  to  the  contrary  the  presumption  is  that 
plaintiff  was  duly  licensed  as  a  broker.^  Defendant  bears  the  burden  of  proving 
a  defense  that  plaintiff's  authority  was  revoked  before  he  found  a  customer,"  and 
a  defense  of  fraud.^  Where,  however,  it  appears  that  plaintiff  was  employed  by 
both  parties,  the  burden  is  on  him  to  show  that  the  double  employment  was  with 
defendant's  knowledge  and  consent.^* 

(ii)  Admissibility —  (a)  In  General!"    Generally  speaking,  whatever  facts 
are  logically  relevant  and  material  to  a  fact  in  issue  are  legally  admissible,^  and 


48  8.  W.  775  (holding  that,  where  payment 
of  the  commission  is  made  dependent  on  the 
purchaser's  paying  the  price,  plaintifiF  must 
show  either  that  the  price  has  been  paid  or 
that  it  has  not  been  collected  through  de- 
fendant's fault) . 

Conditional  contract  of  purchase. — ^  Where 
plaintiff  in  an  action  to  recover  commissions 
for  procuring  a  purchaser  for  real  estate 
proves  the  execution  of  a  contract  of  pur- 
chase, which  defendant  claims  was  signed 
conditionally,  the  burden  of  proving  such  de- 
fense is  on  defendant.  Folinsbee  v.  Saw- 
yer, 15  Misc.  (N.  Y.)  293,  36  N.  Y.  Suppl. 
405. 

40.  Mattingly  v.  Pennie,  105  Cal.  514,  39 
Pac.  200,  45  Am.  St.  Eep.  87;  Hammond  v. 
Mitchell,  61  111.  App.  144;  Leahy  v.  Hair,  33 
111.  App.  461 ;  Davis  v.  Gassette,  30  111.  App. 
41;  Pratt  v.  Hotchkiss,  10  111.  App.  633; 
Kirk  V.  Barney,  27  Misc.  (N.  Y.)  181,  57 
N.  Y.  Suppl.  812. 

Acceptance  of  principal's  ofier. —  In  an  ac- 
tion for  services  by  a  broker  who  had  under- 
taken to  procure  a  loan  for  defendants  from 
a  corporation  on  their  agreement  to  compen- 
sate him  therefor  "  when  notified  that  their 
application  had  been  accepted,"  plaintiff  can- 
not recover  by  merely  showing  an  acceptance 
of  the  application  by  the  corporation,  without 
also  showing  that  the  acceptance  Was  on  the 
same  terms  as  to  the  time  of  payment  and 
rate  of  interest  as  were  specified  in  defend- 
ants' application.  Peet  v.  Sherwood,  47 
Minn.  347,  50  N.  W.  241,  929. 

Refusal  to  accept  principal's  title. —  Where 
a  broker  procured  one  who  was  willing  to 
purchase  the  land  of  his  principal  but  for  a 
defect  in  the  title,  the  burden  is  on  him,  in 
an  action  to  recover  his  commissions,  to  show 
that  such  defect  existed,  no  binding  contract 
to  purchase  having  been  made,  since  other- 
wise he  does  not  show  that  his  customer  was 
willing  to  buy.  Brackenridge  v.  Claridge,  91 
Tex.  527,  44  S.  W.  819,  43  L.  E.  A.  593  [re- 
versing  (Civ.  App.  1897)   42  S.  W.  1005]. 

41.  Illinois. —  Springer  v.  Orr,  82  111.  App. 
558. 

Indiana.. —  Stauffer  v.  Lilenthal,  29  Ind. 
App.  305,  64  N.  E.  643 ;  McFailand  v.  Lillard, 
2  Ind.  App.  160,  28  N.  B.  229,  50  Am.  St. 
Rep.  234. 


Minnesota. —  Grosse  t'.  Cooley,  43  Minn. 
188,  45  N.  W.  15. 

Jiew  Hampshire. —  Parker  v.  Estabrook,  68 
N.  H.  349,  44  Atl.  484. 

South  Carolina. —  Fairly  v.  Wappoo  Mills, 
44  S.  C.  227,  22  S.  E.  108,  29  L.  R.  A. 
215. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  105. 

If  the  principal  does  not  accept  the  cus- 
tomer, the  customer's  ability  to  complete  the 
transaction  must  be  proved  by  plaintiff.  Col- 
bum  V.  Seymour,  32  Colo.  430,  76  Pac.  1058 ; 
Dent  V.  Powell,  93  Iowa  711,  61  N.  W.  1043; 
Coleman  v.  Meade,  13  Bush  (Ky.)  358.  And 
see  cases  cited  supra,  note  40.  Contra,  Cook 
V.  Kroemke,  4  Daly  (N.  Y.)  268;  Gerding 
V.  Haskins,  2  Misc.  (N.  Y.)  172,  21  N".  Y. 
Suppl.  636  (semble)  ;  Hart  v.  Hoffman,  44 
How.  Pr.   (N.  Y.)    168. 

42.  Davis  v.  Gassethe,  30  111.  App.  41; 
Chilton  V.  Butler,  1  E.  D.  Smith  (N.  Y.)  150; 
Schatzberg  v.  Groawirth,  84  N.  Y.  Suppl. 
259. 

43.  Munson  v.  Fenno,  87  111.  App.  655; 
Shepler  v.  Scott,  85  Pa.  St.  329,  semlle.  See, 
however,  Eckert  v.  CoUot,  46  111.  App.  361, 
holding  that  the  fact  that  a  real-estate  agent 
had  a,  license  at  the  time  of  the  action  to 
recover  commissions  does  not  raise  a,  pre- 
sumption that  he  had  a  license  two  years  be- 
fore, at  the  time  of  the  transaction. 

44.  Bourke  v.  Van  Keuren,  20  Colo.  95,  36 
Pac.  882. 

45.  Buckingham  v.  Harris,  10  Colo.  455,  15 
Pac.  817;  Stem  v.  Whitney,  66  S.  W.  820, 
23  Ky.  L.  Rep.  2179;  Pollatschek  v.  Goodwin, 
17  Misc.  (N.  Y.)  587,  40  N.  Y.  Suppl.  682. 
See  also  Scottish-American  Mortg.  Co.  v. 
Davis,  (Tex.  Civ.  App.  1902)  72  S.  W.  217 
[modified  in  96  Tex.  504,  74  S.  W.  17,  97 
Am.  St.  Rep.  932]. 

46.  Hannan  v.  Prentis,  124  Mich.  417,  83 
N.  W.  102 ;  Robinson  v.  Clock,  38  N.  Y.  App. 
Div.  67,  55  N.  Y.  Suppl.  976. 

47.  Objections  to  evidence  see  infra,  II,  E, 
2,e,  (I). 

48.  Alahamia. —  Ivy  Coal,  etc.,  Co.  v.  Long, 
139  Ala.  536,  36  So.  722;  Wilson  v.  Klein, 
90  Ala.  518,  8  So.  130. 

California. —  Mattingly  v.  Pennie,  105  Cal. 
514,  39  Pac.  200,  45  Am.  St.  Rep.  87. 

Colorado. —  Dexter  v.  Collins,  21  Colo.  455, 
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facts  logically  irrelevant  or  immaterial  are  not  admissible,*'  the  onus  of  showing 
the  relevancy,  intrinsic  or  in  connection  with  other  facts,  of  a  fact  offered  in  evi- 
dence being  upon  the  party  offering  the  evidence.^ 

(b)  Parol  Emdence.  The  competency  of  parol  evidence  of  a  transaction 
whicli  has  been  reduced  to  writing  is  governed  in  actions  by  brokers  for  com- 
pensation by  the  rules  that  apply  in  civil  actions  in  general.^^ 


42  Pac.  664;  Huflf  v.  Hardwiek,  (App.  1904) 
75  Pac.  593. 

Connecticut. —  Bradley  v.  Gorham,  77 
Conn.  211,  58  Atl.  698. 

Illinois.— DsLj  v.  Porter,  161  111.  235,  43 
N.  E.  1073  [affirming  60  111.  App.  386]; 
Monroe  v.  Snow,  131  111.  126,  23  N.  E.  401. 

/otca.— Gibson  v.  Hunt,  (1903)  94  N.  W. 
277. 

Michigan. —  Ranney  v.  Donovan,  78  Mich. 
318,  44  N.  W.  276;  O'Callaghan  v.  Boeing, 
72  Mich.  669,  40  N.  W.  843. 

Minnesota. —  White  v.  Collins,  90  Minn. 
165,  95  N.  W.  765. 

New  York. —  Polinsbee  v.  Sawyer,  157 
N.  Y.  196,  51  N.  E.  994  [reversing  8  Misc. 
370,  28  N.  Y.  Suppl.  698];  Payne  v.  Wil- 
liams, 83  N.  Y.  App.  Div.  388,  82  N.  Y. 
Suppl.  284  [affirmed  in  178  N.  Y.  589,  70 
N.  E.  1104] ;  Walker  v.  Johnson,  21  Misc.  16, 
46  N.  Y.  Suppl.  864  [reversing  20  Misc.  725, 
45  N.  Y.  Suppl.  1150];  Bickart  v.  Hoffmann, 
19  N.  Y.  Suppl.  472;  Condit  v.  Sill,  18  N.  Y. 
Suppl.  97. 

Tennessee. —  Stevenson  v.  Ewing,  87  Tenn. 
46,  9  S.  W.  230. 

Texas. —  Burnett  v.  Edling,  19  Tex.  Civ. 
App.  711,  48  S.  W.  775. 

Washington. —  Howley  v.  Maddocks,  25 
Wash.  297.  65  Pac.  544. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  106. 

49.  Illinois. —  Day  v.  Porter,   161  111.  235, 

43  N.  E.  1073  [affirming  60  111.  App.  386]. 
lovM. —  Lindt  v.   Schlitz  Brewing  Co.,   113 

Iowa  200,  84  N.  W.  1059;  Goin  v.  Hess,  102 
Iowa  140,  71  N.  W.  218. 

Massachusetts. — -Hall  v.  Grace,  179  Mass. 
400,  60  N.  E.  932. 

Michigan. —  West  v.  Demme,  128  Mich.  11, 
87  N.  W.  95 ;  McDonald  v.  Ortman,  98  Mich. 
40,  56  N.  W.  1055;  Gregory  v.  Wendell,  40 
Mich.  432. 

Missouri. —  Kerr  v.  Cusenbary,  69  Mo. 
App.  221;  Lemon  v.  Lloyd,  46  Mo.  App.  452; 
Cavender  v.  Waddingham,  5  Mo.  App.  457. 

Nev}  York. —  Payne  v,  Williams,  83  N.  Y. 
App.  Div.  388,  82  N.  Y.  Siippl.  284  [affirmed 
in  178  N.  Y.  589,  70  N.  E.  1104] ;  Allen  v. 
James,  7  Daly  13;  Folinsbee  v.  Sawyer,  8 
Misc.  370,  28  N.  Y.  Suppl.  698;,  Mason  v. 
Hinds,  19  N.  Y.  Suppl.  996;  Crasto  v.  White, 
3  N.  Y.  Suppl.  682. 

Pennsylvania. —  Potts  v.  Dunlap,  110  Pa. 
St.  177,  20  Atl.  413  (holding  that  in  an  ac- 
tion for  advances  made  by  a  broker  for  a 
hona  fide  purchase  of  stock,  evidence  that 
other  transactions  in  which  plaintiff  had 
purchased  stocks  for  other  persons  were 
gambling  transactions  was  properly  rejected 
as  irrelevant)  ;  Esser  v.  Linderman,  71  Pa. 
St.  76. 

[II,  E,  2,  d,  (II).  (A)] 


Texas. —  Smye    v.    Groesbeck,     ( Civ.    App. 

1902)  73  S.  W.  972;  Alexander  v.  Wake- 
field, (Civ.  App.  1902)  69  S.  W.  77;  Bur- 
nett V.  Edling,  19  Tex.  Civ.  App.  711,  48 
S.  W.  775. 

Wisconsin. —  Terry  v.  Reynolds,  111  Wis. 
122,  86  N.  W.  557. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  106. 

50.  See  Evidence,  16  Cyc.  1111. 

51.  Alabamia. —  Sayre  v.  Wilson,  86  Ala. 
151,  5  So.  157,  holding  that,  where  the  cor- 
respondence by  which  plaintiffs  were  em- 
ployed to  sell  land  does  not  cover  the  ques- 
tion of  compensation,  a  prior  oral  agreement 
as  to  the  commission  may  be  shown,  but  that 
where  the  contract  specifies  the  prices  and 
terms  of  sale,  evidence  of  a  prior  oral  agree- 
ment that  the  sale  should  be  made  subject 
to  defendant's  approval  and  that  the  deed 
should  contain  certain  conditions  is  not  ad- 
missible. 

Minnesota. —  Buxton  v.  Beal,  49  Minn.  230, 
51  N.  W.  918,,  holding,  in  an  action  for  a 
commission  for  procuring  a  contract  for 
lease,  that  defendant  might  show  by  parol 
that  the  contract  was  merely  provisional, 
and  did  not  express  all  the  terms  of  the  lease 
to  be  entered  into  by  the  parties,  and  that  a 
lease  was  never  consummated  because  the 
parties  never  came  to  terms. 

New  York. —  Condict  v.  Cowdrey,  123  N.  Y. 
463,  25  N.  E.  946  [reversing  57  N.  Y.  Super. 
Ct.  66,  5  N.  Y.  Suppl.  187]  (holding  that  an 
agreement  which  was  collateral  to  that  sued 
on  and  which  did  not  purport  to  contain  the 
entire  contract  may  be  supplemented  by 
parol  evidence  that  it  was  a  condition  of  the 
contract  that  the  purchasers  need  not  com- 
plete the  purchase  unless  they  were  satisfied 
with  the  title)  ;  Bab  v.  Hirschbein,  12  N.  Y. 
Suppl.  730  (holding  that  a  contract  by 
which  a  prospective  purchaser  agreed  to  pay 
a  commission  arising  by  reason  of  a  sale  of 
certain  property  may  be  supplemented  by 
parol  evidence  that  he  agreed  to  pay  the 
commission  only  if  the  title  was  good). 

Texas. — Yarborough  v.  Creager,  (Civ.  App. 

1903)  77  S.  W.  645,  holding  that  a  broker 
suing  for  commissions  may  testify  that  he 
advertised  the  land  in  a  certain  newspaper, 
no  effort  being  made  to  prove  in  this  manner 
the  terms  or  contents  of  the  advertisement. 

England.— Whitfi.eU  v.  Brand,  16  L.  3. 
Exch.  103,  16  M.  &  W.  282,  holding  that  the 
fact  that  a  party  has  agreed  to  sell  goods 
on  commission  may  be  proved  by  oral  evi- 
dence, although  the  terms  as  to  its  payment 
have  been  reduced  to  writing. 

Canada. —  Dunsmuir  v.  Loewenberg,  30 
Can.  Supreme  Ct.  334,  holding  that  parol 
evidence  was  admissible  to  show  that  written. 
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(o)  DoGumenta/ry  Evidence.  Books,^'  contracts  and  deeds,^'  letters,^  and  other 
documents  ^'  are  admitted  in  evidence  in  actions  by  brokers  for  compensation  sub- 
ject to  the  rules  applicable  to  documentary  evidence  in  civil  actions  in  general. 


instructions  to  the  broker  did  not  constitute 
the  whole  of  the  terms  of  the  contract,  and 
that  there  was  a  collateral  oral  agreement 
in  respect  to  expenses. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  110. 

Competency  of  oral  evidence. —  Sales  and 
purchases  of  stock  for  private  speculation  on 
the  account  of  a  principal  are  "  commercial 
matters  "  within  Quebec  Civ.  Code,  art.  1233, 
which  declares  that  proof  may  be  made  by 
testimony  of  all  facts  concerning  commercial 
matters,  and  that  in  all  other  matters  proof 
must  be  made  by  writing  or  by  the  oath  of 
the  adverse  party.  Forget  v.  Baxter,  [1900] 
A.  C.  467,  69  L.  J.  P.  C.  101,  82  L.  T.  Rep. 
N.  S.  510  [reversing  7  Quebec  Q.  B.  530, 
(affirming  13  Quebec  Super.  Ct.  104)]. 

Commencement  of  proof  in  writing. —  The 
admission  of  defendant  in  his  deposition  that 
he  employed  plaintiffs  as  his  stock-brokers,  and 
that  they  bought,  and  sold  for  him,  is  a  suflB- 
cient  commencement  of  proof  in  writing,  im- 
der  Quebec  Civ.  Code,  art.  1233,  which  pro- 
vides that  proof  may  be  made  by  testimony 
in  all  cases  in  which  there  is  a  commence- 
ment of  proof  in  writing,  and  that  in  all 
other  matters  it  must  be  made  by  writing 
or  by  the  oath  of  the  adverse  party.  Forget 
V.  Baxter,  [1900]  A.  C.  467,  69  L.  J.  P.  C. 
101,  82  L.  T.  Rep.  N.  S.  510  [reversing  7 
Quebec  Q.  B.  530  [affirming  12  Quebec  Super. 
Ct.  104)]. 

53.  Illinois. —  Boyd  v.  Jennings,  46  111. 
App.  290. 

Nevada. —  Cahill  v.  Hirschman,  6  Nev. 
57. 

New  York. — ^Rathbome  v.  Hatch,  90  N.  Y. 
App.  Div.  151,  85  N.  Y.  Suppl.  768. 

Pennsylvania. —  Esser  v.  Linderman,  71  Pa. 
St.  76. 

Canada. —  Forget  v.  Baxter,  13  Quebec 
Super.  Ct.   104. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  112. 

Admissibility  of  broker's  books  see  also 
Evidence,  17  Cyc.  378  note  43. 

53.  Rothschild  v.  Burritt,  47  Minn.  28,  49 
N.  W.  393  (holding  that  a  written  agree- 
ment entered  into  by  plaintiffs'  customer  for 
the  purchase  of  property,  reciting  a  payment 
of  part  of  the  consideration  to  plaintiffs,  is 
admissible  as  tending  to  prove  the  rendition 
of  services  in  the  sale  of  the  property  by 
plaintiffs)  ;  Gelatt  v.  Ridge,  117  Mo.  553,  23 
S.  W.  882,  38  Am.  St.  Rep.  683  (holding 
that  a  deed  executed  by  the  principal  to  the 
purchaser  after  the  commencement  of  the 
suit  is  admissible  to  show  the  principal's 
ratification  of  the  broker's  contract  of  sale). 

Contract  of  sale  executed  by  agent  without 
authority. — ^In  an  action  by  real-estate 
brokers  for  comlnlissions,  the  written  con- 
tract of  sale  executed  by  plaintiffs  as  de- 
fendant's agents  is  admissible  to  show  that 
a  sale  was  made,  although  the  agents  had 
no  written  authority  to  iMJce  it.    Monroe  v. 


Snow,  131  111.  126,  23  N.  E.  401  (so  holding, 
although  it  was  afterward  repudiated  by 
defendant)  ;  Gr6sse  V.  Cooley,  43  Minn.  188, 
45  N.  W.  15. 

Contract  or  deed  as  evidence  of  sale. —  A 
deed  of  conveyance  from  the  principal  to  the 
customer  or  an  agreement  for  exchange  exe- 
cuted by  the  customer  is  competent  to  prove 
the  fact  of  sale  or  exchange.  Hewitt  v. 
Brown,  21  Minn.  163;  Folinsbee  v.  Sawyer, 
157  N.  Y.  196,  51  N.  E.  994  [reversing  8 
Misc.  370,  28  N.  Y.  Suppl.  698]  (semhle)  ; 
Levy  V.  Coogan,  16  Daly  (N.  Y.)  137,  9  N.  Y. 
Suppl.  534.  See  also  Gannon  v.  Castleman, 
24  Ind.  App:  188,  55  N.  E.  111. 

54.  Colorado. —  Howe  v.  Werner,  7  Colo. 
App.  530,  44  Pac.  511,  where  letters  from  the 
principal  to  a  third  person  were  excluded. 

Michigan. —  Harvey  v.  Lindsay,  117  Mich. 
267,  75. N.  W.  627  (where  a  broker's  letter 
was  held  admissible  as  throwing  light  on  an 
oral  contract)  ;  McDonald  v.  Ortman,  98 
Mich.  40,  56  N.  W.  1055  (where  correspond- 
ence relating  to  other  deals  was  excluded.) 

Missouri. —  Veale  v.  Green,  105  Mo.  App. 
182,  79  S.  W.  731,  where  correspondence  be- 
tween the  parties  leading  up  to  a  letter  in 
which  defendant  offered  a  commission  for 
making  the  sale  was  admitted. 

Montana. —  Courtney  v.  Continental  Land, 
etc.,  Co.,  17  Mont.  394,  43  Pac.  185,  where  a 
letter  written  by  plaintiff  to  defendant  after 
the  consummation  of  the  contract,  stating 
that  he  was  legally  acting  as  agent  for  both 
defendant  and  the  vendee,  was  admitted  as 
bearing  on  the  good  faith  of  plaintiff. 

New  rorfc.— Carroll  v.  Pettit,  67  Hun  418, 
22  N.  Y.  Suppl.  250,  holding  that  in  an  action 
by  a  broker  for  commissions,  based  on  the 
ground  that  defendant  surreptitiously  con- 
cluded a  sale  procured  by  the  broker,  a  let- 
ter written  by  the  latter  to  the  purchaser's 
agent  is  admissible  to  prove  his  efforts  to 
make  a  sale;  and  that  it  is  not  incompetent 
because  it  incidentally  corroborates  his  testi- 
mony as  to  the  date  of  an  interview  between, 
himself  and  defendant,  at  which  the  latter 
obtained  the  purchaser's  najne. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §   112. 

Evidence  of  non-receipt. —  Testimony  of 
one  of  two  brokers  in  partnersliip  in  business 
that  the  firm  never  received  a  letter  revoking 
their  authority  is  competent  to  show  that 
neither  he  nor  his  partner  received  it.  Sayre 
V.  Wilson,  86  Ala.  151,  5  So.  157. 

55.  St.  Louis,  etc.,  R.  Co.  v.  Maddox,  18 
Kan.  546  (holding,  in  an  action  by  a  broker 
against  a  railroad  company  to  recover  his 
commission  for  procuring  shipments  of  cat- 
tle to  be  made  over  defendant's  road,  that 
press  eoipies  of  quarterly  reports  of  ship- 
ments over  the  road  made  by  an  agent  of  the 
company  to  its  general  freight  agent  fKom. 
dray  tickets  which  were  kept  on  file  are  inad- 
missible because  hearsay)  ;  Decker  v.  Widdi- 
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(d)  Conversations  cund  Declarations.  The  general  rules  of  evidence  relating 
to  the  admissibility  of  conversations  and  declarations  apply  in  actions  by  brokers 
for  compensation.^^ 

(e)  Evidence  as  to  Particular  Facts  —  (1)  Employment  and  Authority.  In 
an  action  by  a  broker  for  compensation,  any  competent  evidence  is  admissible  in 
behalf  of  plaintiff  or  defendant,  as  the  case  may  be,  which  tends  to  prove  or  to 
disprove  plaintiff's  employment.^''' 


comb,  (Mich.  1904)  100  N".  W.  573  (holding 
that  a  newspaper  advertisement  published  by 
plaintiffs  is  admissible  as  showing  what  they 
did  in  performance  of  their  duty  under  a 
contract  to  sell  property)  ;  Davies  v.  Thomas, 
87  Minn.  301,  91  N.  W.  1100  (where  a  stipu- 
lation made  in  a  prior  suit  was  held  to  be 
admissible) . 

Memoranda  made  by  the  parties  are  admis- 
sible in  evidence.  Folinsbee  v.  Sawyer,  8 
Misc.  (N.  Y.)  370,  28  N.  Y.  Suppl.  698; 
Bender  v.  Peyton,  4  Tex.  Civ.  App.  57,  23 
S.  W.  222. 

Unstamped  bought  notes. —  Before  23  &  24 
Vict.  c.  Ill,  a  note  sent  by  a  broker  to  his 
principal,  containing  aji  account  of  a,  pur- 
chase of  shares  in  a  joint-stock  company,  and 
the  price  paid  for  the  same,  did  not  require 
a  stamp  to  make  it  admissible  in  evidence. 
Tomkins  v.  Savoy,  9  B.  &  C.  704,  7  L.  J. 
K.  B.  O.  S.  334,  4  M.  &  E.  538,  17  E.  C.  L. 
315. 

56.  Colorado. —  Leonard  v.  Roberts,  20 
Colo.  88,  36  Pac.  880,  where  conversations 
between  the  broker  and  prospective  pur- 
chasers were  admitted  to  show  that  he  was 
the  moving  cause  of  the  sale. 

Maine. —  Veazie  v.  Parker,  72  Me.  443, 
holding  that  conversations  between  buyer  and 
seller  before  and  after  the  making  of  the 
contract  are  not  admissible  to  affect  the 
broker's  right  to  compensation. 

Michigan. —  Huff  v.'  Cole,  127  Mich.  351, 
86  N.  W.  835  (holding  that  conversations 
between  plaintiff  and  the  person  with  whom 
defendant  afterward  exchanged  lands  in  ref- 
erence to  such  exchange  were  admissible, 
\\here  the  statements  therein  were  thereafter 
communicated  to  defendant)  ;  McDonald  r>. 
Ortman,  98  Mich.  40,  56  N.  W.  1055  (where 
a  conversation  between  the  broker  and  the 
purchaser  after  the  sale  was  held  to  be  in- 
admissible). 

Minnesota. —  White  v.  Collins,  90  Minn. 
165,  95  N.  W.  765  (where  a  conversation  in 
April  was  held  to  be  admissible,  although  the 
contract  under  which  the  commissiofn  was 
alleged  to  have  been  earned  was  not  en- 
tered into  till  September  following,  to  show 
the  relation  of  the  parties  with  reference  to 
the  land)  ;  Rutherford  v.  Selover,  87  Minn. 
495,  92  N.  W.  413  (holding  that  conversa- 
tions between  plaintiff  and  the  proposed  pur- 
chaser in  the  absence  of  defendant  are  incom- 
petent) . 

yew  York. — Woolley  v.  Lowenstein,  83  Hun 
155,  31  N.  Y.  Suppl.  570  (holding  that  in  an 
action  by  a  broker  for  commissions  for  pro- 
curing a  purchaser  able  and  willing  to  per- 
form, a  statement  made  by  the  proposed  pur- 
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chaser  at  the  time  of  accepting  the  offer  is 
admissible,  and  that  the  broker  is  not  con- 
cluded by  such  purchaser's  testimony  on  the 
trial)  ;  Shipman  v.  Freeh,  15  Daly  151,  3 
N.  Y.  Suppl.  932  [reversing  1  N.  Y.  Suppl. 
67]  (holding  that  where  another  broker 
claiming  the  "same  commissions  is  substituted 
for  the  original  defendant,  the  commissions 
having  been  paid  into  court  by  him,  the  dec- 
larations of  the  principal  after  the  sale  that 
plaintiff  was  entitled  to  the  commissions  and 
that  he  would  pay  him  but  for  the  claim  of 
the  other  broker  are  not  admissible)  ;  Brum- 
fleld  V.  Potter,  etc.,  Mfg.  Co.,  4  Misc.  194,  23 
N.  Y.  Suppl.  1025  [reversing  1  Misc.  92,  20 
N.  Y.  Suppl.  615]  (holding  that,  in  an  action 
for  a  commission  for  effecting  a  lease,  conver- 
sations between  third  persons  were  competent 
to  prove  that  another  effected  the  lease)  ; 
Shipman  v.  Freeh,  1  N.  Y.  Suppl.  67  [reversed 
on  another  ground  in  15  Daly  151,  3  N.  Y. 
Suppl.  932]  (holding  that  where  a  commis- 
sion for  effecting  a  sale  of  property  is  claimed 
by  different  brokers,  a  statement  made  by  the 
principal  to  one  broker  in  the  absence  of  the 
other  that  he  had  not  authorized  the  latter 
to  sell  with  a  builder's  loan  is  inadmissible). 

Wisconsin. —  Richardson  v.  Babcock,  119 
Wis.  141,  96  N.  W.  554,  where  a  conversation 
between  plaintiff  and  defendant  after  the  sale 
was  held  to  be  admissible. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  111. 

57.  Colorado. —  Dexter  v.  Collins,  21  Colo. 
455,  42  Pac.  664. 

Iowa. —  Borden  v.  Isherwood,  120  Iowa  677, 
94  N.  W.  1128;  McDermott  v.  Mahoney,  119 
Iowa  470,  93  N.  W.  499. 

Massachusetts. —  Jennings  v.  Eooney,  183 
Mass.  577,  67  N.  E.  665. 

Montana. —  Childs  v.  Ptomev,  17  Mont. 
502,  43  Pac.  714. 

New  Hampshire. —  Jackson  v.  Higgins,  70 
N.  H.  637,  49  Atl.  574. 

New  York.—  Miller  v.  Irish,  3  Hun  352,  67 
Barb.  256,  5  Thomps.  &  C.  707  [affirmed  in 
63  N.  Y.  652];  Allen  v.  James,  7  Daly  13; 
Hodgkins  v.  Mead,  8  N.  Y.  Suppl.  854;  Day- 
ton V.  Ryerson,  13  How.  Pr.  281. 

Washington. —  Bertelson  v.  Hoffman,  35 
Wash.  459,  77  Pac.  801;  Going  v.  Cook,  1 
Wash.  224,  23  Pac.  412. 

Employment  by  agent  of  principal. — ^Where 
plaintiff  claims  to  have  been  employed  as 
broker  by  an  agent  of  defendant,  any  compe- 
tent evidence  is  admissible  which  tends  to 
show  that  the  agent  had  authority  to  employ 
a  broker  in  behalf  of  defendant.  Eichberg  v. 
Ware,  92  Ga.  508,  17  S.  E.  770;  Hall  v.  Grace, 
179  Mass.  400,  60  N.  E.  932;  Darling  v. 
Howe,  14  N.  Y.  Suppl.  561. 
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(2)  Broker  as  Procuring  Cause  of  Transaction  —  (a)  In  General.  In  an 
action  by  a  broker  for  compensation  any  competent  evidence  is  admissible  in 
behalf  of  plaintiff  or  defendant,  as  the  case  may  be,  which  tends  to  prove  or  to 
disprove  that  plaintiff  was  the  procuring  cause  of  the  transaction  into  which 
defendant  and  the  customer  entered.® 

(b)  Sale  by  Thikd  Person.  In  an  action  for  compensation  for  effecting  a  sale 
defendant  may  show  by  any  competent  evidence  that  the  sale  was  effected  not  by 
plaintiff  but  by  another  broker.^' 

(3)  Ability,  Keadiness,  and  Willingness  of  Customer.  If  a  principal 
rejects  a  customer  procured  by  his  broker,  any  evidence  is  admissible  in  an  action 
for  compensation  in  behalf  of  plaintiff  or  defendant,  as  the  case  may  be,  which 
tends  to  prove  or  to  disprove  that  the  customer  was  able,  ready,  and  willing  to 
effect  the  purchase  on  the  terms  proposed  by  the  principal.* 

(4)  KuLES,  Customs,  and  Usages.'^  Customs  and  usages  relating  to  the 
brokerage  business  may  be  proved,  in  actions  by  brokers  for  compensation,  when 
relevant  and  material  to  the  issues.^* 


Incapacity  to  make  contract  of  employ- 
ment.—  If,  in  an  action  by  a  broker  em- 
ployed to  effect  a  purchase,  which  the  princi- 
pal rejected,  the  defense  is  want  of  mental 
capacity  to  enter  into  a  contract  of  employ- 
ment, evidence  of  the  value  of  the  property 
is  competent  only  as  showing  that  the  price 
which  defendant  authorized  the  broker  to  of- 
fer was  so  high  as  to  be  inconsistent  with 
good  faith  on  the  part  of  the  broker  in  ac- 
cepting the  employment.  Cavender  v.  Wad- 
dingham,  5  Mo.  App.  457. 

58.  Connecticut. —  See  Hoadley  v.  Danbury 
Sav.  Bank,  71  Conn.  599,  42  Atl.  667,  44 
L.  E.  A.  321. 

Georgia. —  Doonan  v.  Ives,  73  Ga.  295. 

Michigan. —  Brooks  v.  Leathers,  112  Mich. 
463,  70  N.  W.  1099.  See,  however,  Burrell 
V.  Gates,  112  Mich.  307,  70  N.  W.  574. 

Missouri. —  Kerr  v.  Cusenbary,  69  Mo.  App. 
221. 

Montana. —  Childs  v.  Ptomey,  17  Mont.  502, 
43  Pac.  714. 

New  York. —  Doran  v.  Bussard,  18  N.  Y. 
App.  Div.  36,  45  N.  Y.  Suppl.  387. 

Washvngton. —  Wheeler  v.  Buck,  23  Wash. 
679,  63  Pac.  566. 

England. —  See  Mansell  v.  Clements,  L.  E. 
9  C   P   139. 

59.  Smiley  v.  Bradley,  18  Colo.  App.  191, 
70  Pac.  696;  McGuire  v.  Carlson,  61  111. 
App.  295  (holding  that  on  an  issue  of  which 
one  of  several  rival  brokers  effected  a  sale 
so  as  to  entitle  him  to  a  commission,  it  is 
proper  to  show  by  the  purchaser  his  state  of 
mind  regarding  the  purchase  after  he  had 
left  the  broker  claiming  the  commission)  ; 
Hunn  V.  Ashton,  121  Iowa  265,  96  N.  W. 
745;  Sawyer  v.  Bowman,  91  Iowa  717,  59 
N.  W.  27;  Newton  v.  Eitchie,  75  Iowa  91,  39 
N.  W.  209;  Goldsmith  v.-  Cook,  14  N.  Y. 
Suppl.  878  [reversing  13  N.  Y.  Suppl. 
578]. 

Such  evidence  must  be  relevant  and  ma- 
terial. Adams  v.  McLaughlin,  159  Ind.  23, 
64  N.  E.  462;  Creager  v.  Johnson,  114  Iowa 
249,  ,86  N.  W.  275;  Gregor  v.  McKee,  18 
Misc.  (N.  Y.)  613,  43  N.  Y.  Suppl.  486; 
Bowser  v.  Field,   (Tex.  Sup.  1891)    17  S.  W. 


45.  Thus  in  an  action  for  commissions  for 
procuring  a  purchaser  for  land,  the  fact  that 
defendant  had  other  agents  is  immaterial,  it 
not  being  contended  that  they  had  been  in- 
strumental in  the  sale.  Pounds  v.  Alee,  116 
Iowa  345,  89  N.  W.  1098;  Goin  v.  Hess,  102 
Iowa  140,  71  N.  W.  218. 

60.  McDermott  v.  Mahoney,  119  Iowa  470, 
93  N.  W.  499;  Walsh  v.  Gay,  49  N.  Y.  App. 
Div.  50,  63  N.  Y.  Suppl.  543;  Kirchner  v. 
Eeichardt,  27  Misc.  (N.  Y.)  530,  58  N.  Y. 
Suppl.  314;  Middleton  v.  Thompson,  163  Pa. 
St.  112,  29  Atl.  796.  See,  however,  Milligan 
V.  Owen,  123  Iowa  285,  98  N.  W.  792. 

61.  See,  generally,  supra,  II,  C,  5,  e. 

63.  Maryland. —  Eosenstock  v.  Tormey,  32 
Md.  169,  3  Am.  Eep.  125,  holding  that  usage 
or  custom  of  the  particular  business  of  buy- 
ing and  selling  stocks  on  orders  may  be  in- 
troduced in  evidence  in  an  action  by  a  broker 
to  recover  from  his  principal  the  difference 
between  the  sum  paid  for  stock  and  that  re- 
ceived for  it,  for  the  purpose  of  showing 
the  manner  in  which  an  order  received  may 
be  performed,  but  not  to  imply  an  authority 
to  execute  it  in  a  mode  which  the  law  would 
regard  as  unreasonable. 

Massachusetts. —  Walker  v.  Osgood,  98 
Mass.  348,  93  Am.  Dec.  168;  Eupp  v.  Samp- 
son, 16  Gray  398,  77  Am.  Dec.  416,  both 
holding,  however,  that  proof  of  usage  among 
brokers  as  to  the  time  when  a  commission  is 
to  be  considered  as  earned  is  inadmissible  in 
an  action  on  an  agreement  made  by  a,  seller 
to  pay  a  commission  to  plaintiff  on  a  con- 
tract made  with  a 'buyer  in  the  making  of 
which  plaintiff  took  no  part  as  agent  of 
either  party  but  alcted  merely  as  a  middle- 
man in  bringing  the  parties  together. 

New  York. —  De  Cordova  v.  Barnum,  130 
N.  Y.  615,  29  N.  E.  1099,  27  Am.  St.  Eep. 
538,  holding,  however,  that  evidence  of  the 
custom  of  brokers,  when  collateral  security 
is  put  up  as  a  margin  and  the  account  be- 
comes reduced  sufBciently  to  jeopardize  it,  to 
advertise  and  sell  the  collateral  and  charge 
the  customers  with  the  balance,  is  properly 
excluded,  in  an  action  against  a  principal, 
where  the  broker  sells  his  customer's  stocks 

[II.  E.  2,  d,  (n),  (E),  (4)] 


284    [19  Cyc] 


FACTORS  AND  BROKERS 


(5)  Yaluk  of  Seevices.  If  the  contract  of  employment  does  not  specify  the 
compensation  to  be  paid  to  the  broker,  any  evidence  is  admissible  in  an  action  for 
compensation  whicli  tends  to  show  the  reasonable  value  of  the  services.^ 

(ill)  Weight  and  Sufficiency.^  The  general  rules  governing  the  weight 
and  sufficiency  of  evidence  in  civil  actions  apply  in  actions  by  brokers  for  com- 
pensation.'^ Thus  plaintiff  in  an  action  for  compensation  must  prove  his  cause  by 
a  preponderance  of  the  evidence.^'  So  an  attempt  by  a  party  in  an  action  for 
compensation  to  suppress  testimony  casts  discredit  upon  his  case.*'  The  weiglit 
and  sufficiency  of  evidence  to  establish  particular  facts  are  considered  in  other 
connections  in  this  article. 

e.  Trial  ^  —  (i)  In  Oeneral.  A  broker  may  refuse  to  allow  the  principal  to 
inspect  his  books/'  but  he  may  be  compelled  by  order  of  court  to  produce  them 
for  inspection  in  the  trial.™  An  objection  to  the  admissibility  of  evidence  must 
be  made  when  the  evidence  is  ofiEered  else  it  is  waived.''^  So  an  objection  that 
the  evidence  is  insufficient  to  support  an  instruction  must  be  made  at  the  trial.'* 
The  court  may  receive  evidence  after  a  motion  has  been  made  to  dismiss  tlie  com- 
plaint for  failure  of  proof.'' 

(ii)  Instructions?^    Instructions   to  the  jury  in   actions  by  brokers   for 


on  the  latter's  express  order,  and  not  to  pro- 
tect himself  from  a  shrinking  margin. 

Texas. —  Bender  v.  Peyton,  4  Tex.  Civ.  App. 
57,  23  S.  W.  222,  holding  that,  where  a  lum- 
ber broker  claimed  that  defendants  were  un- 
able and  failed  to  fill  his  orders,  it  was 
proper  to  admit  evidence  to  show  the  amount 
and  different  classes  of  lumber  which  should 
be  carried  in  stock  by  a  mill  to  enable  it  to 
till  the  usual  ivn  of  orders. 

United  States. —  Hansen  v.  Boyd,  161  U.  S. 
397,  16  S.  Ct.  571,  40  L.  ed.  746,  holding  that 
in  an  action  by  brokers  for  advances  made  by 
them  on  account  of  one  who  employed  them 
to  sell  grain  futures  for  him,  evidence  having 
been  introduced  that  the  agreement  was  that 
the  transactions  should  be  conducted  imder 
the  rules  of  the  board  of  trade  at  Chicago, 
and  that  such  rules  were  explained  to  defend- 
ant, such  rules  are  admissible,  as  well  as  tes- 
timony by  plaintiff  to  explain  the  purport  of 
the  rules  and  the  transactions  thereunder. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  113. 

Usage  as  to  amount  of  compensation. — -In 
an  action  for  commissions,  established  and 
customary  charges  for  like  services  in  the 
community  are  competent  evidence  to  prove 
what  is  a  fair  and  reasonable  charge  (Sayre 
V.  Wilson,  86  Ala.  151,  5  So.  157;  Glover  v. 
Henderson,  120  Mo.  367,  25  S.  W.  175,  41 
Am.  St.  Rep.  695;  Hurt  v.  Jones,  105  Mo. 
App.  106,  79  S.  W.  486;  Ashby  v.  Holmes,  68 
Mo.  App.  23.  See  also  Murray  v.  Curry,  7 
C.  &  P.  584,  32  E.  C.  L.  771),  in  the  absence 
of  an  express  contract  governing  the  amount 
of  the  commission  (Emery  v.  Atlanta  Real 
Estate  Exch.,  88  Ga.  321,  18  S.  E.  556;  Ed- 
wards V.  Goldsmith,  16  Pa.  St.  43;  Oliver 
V.  Morawetz,  95  Wis.  1,  69  N.  W.  977).  See 
also  supra,  II,  E,  1,  j.  • 

63.  Golorado. —  Brand  v.  Merritt,  15  Colo. 
286,  25  Pac.  175. 

Iowa. —  Carruthers  v.  Towne,  86  Iowa  318, 
53  N.  W.  240,  holding,  however,  that  the  fact 
that  at  one  time  there  had  been  an  agree- 
ment between  certain  persons  as  to  the  com- 

[II,  E,  2,  d.  (ii).  (e),  (5)] 


pensation  to  be  paid  a  loan  broker  for  serv- 
ices in  procuring  a.  loan  is  not,  where  the 
agreement  has  been  abandoned,  entitled  to 
any  consideration  in  an  action  to  determine 
the  reasonable  value  of  such  services. 

Missouri. —  Glover  v.  Henderson,  120  Mo. 
367,  25  S.  W.  175,  41  Am;  St.  Eep.  695. 

New  York. —  Bickart  v.  Hoffmann,  19  N.  Y. 
Suppl.  472. 

Washington. —  Wheeler  v.  Buck,  23  Wash. 
679,  63  Pac.  566. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  114. 

Custom  or  usage  as  to  amount  of  compensa- 
tion see  supra,  note  62,  and  II,  E,  1,  j. 

64.  Setting  aside  verdict  as  against  the  evi- 
dence see  infra,  II,  E,  2,  f,   (ii). 

SuflSciency  of  evidence:  As  a  basis  for  in- 
structions see  infra,  II,  E,  2,  e,  (ii).  To  go 
to  the  jury  see  infra,  II,  E,  2,  e,  (ill). 

65.  See  Evidence,  17  Cyc.  753  et  seq. 

66.  Lawrence  v.  Rhodes,  188  111.  96,  58 
N.  E.  910  [reversing  87  111.  App.  672] ;  Ham- 
mond V.  Mitchell,  61  111.  App.  144;  Schatz- 
berg  V.  Groswirth,  84  N.  Y.  Suppl.  259. 

67.  Simes  v.  Rockwell,  156  Mass.  372,  31 
N.  E.  484. 

68.  See,  generally.  Trial. 

69.  London  v.  Brandon,  Holt  N.  P.  438,  3 
E.  C.  L.  175,  2  Stark.  14,  3  E.  C.  L.  296. 

70.  Browning  v.  Aylwin,  7  B.  &  C.  204,  9 
D.  &  R.  801,  14  E.  C.  L.  97;  Rawlings  v. 
Hall,  1  C.  &  P.  11,  12  E.  C.  L.  19,  so  hold- 
ing, although  it  may  criminate  himself.  See 
also  DiscovEBY,  14  Cyc.  301  et  seq. 

71.  Ross  V.  Pickling,  11  App.  Cas.  (D.  C.) 
442;  Forget  v.  Baxter,  [1900]  A.  C.  467,  69 
L.  J.  P.  C.  101,  82  L.  T.  Rep.  N.  S.  510  [re- 
versing 7  Quebec  Q.  B.  530  (affirming  13  Que- 
bec Super.  Ot.  104)],  holding  that  the  objec- 
tion that  notice  to  produce  was  not  given  so 
as  to  justify  the  admission  of  secondary  evi- 
dence must  be  made  at  the  trial. 

72.  Worthington  v.  Tormey,  34  Md.  182. 

73.  Dearing  v.  Sears,  3  N.  Y.  Suppl.  31. 

74.  Harmless  error  in  instructions  see  in- 
fra, II,  E,  2,  f,  (I). 
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compensation   are    governed    by   the  same  rules  that    apply   in   civil  actions 
generally.''^ 

(ill)  PnormoE  of  Goumt  and  of  Jubt?^  Questions  of  law  in  actions  by 
brokers  for  compensation,  as  in  other  civil  actions,  are  for  the  determination  of 
the  court,  and  it  is  error  to  submit  them  to  the  jury.'"  Issues  of  fact,  on  the 
other  hand,  are  for  the  jury,  and  must  be  submitted  to  them  for  determination. 


Instructions  on  questions  which  should  be 
left  to  jury  see  infra,  II,  E,  2,  e,   (in). 

Objections  to  instructions  see  supra,  II,  B, 
2,  e,   (I). 

75.  See  cases  cited  infra,  this  note. 

Instructions  must  not  assume  matters  in 
dispute.  Swigart  v.  Hawley,  140  111.  186,  29 
N.  E.  883  [.reversing  40  111.  App.  610] ;  Cas- 
ady  V.  garraher,  119  Iowa  500,  93  N.  W.  386; 
Richardson  v.  Hoyt,  60  Iowa  68,  14  N.  W. 
122 ;  Benedict  v.  Pell,  70  N.  Y.  App.  Div.  40, 
74  N.  Y.  Suppl.  1085;  Gerding  v.  Haskin,  2 
Misc.  (N.  Y.)  172,  21  N.  Y.  Suppl.  636. 
See,  however.  Miller  v.  Early,  58  S.  W.  789, 
22  Ky.  L.  Rep.  825. 

Instructions  must  be  applicable  to  the  evi- 
dence. Leech  v.  Clemons,  14  Colo.  App.  45, 
59  Pae.  230;  Davis  v.  Morgan,  96  Ga.  518,  23 
S.  E.  417;  Hughes  v.  McCullough,  39  Oreg. 
372,  65  Pac.  85;  Taylor  v.  Cox,  (Tex.  Sup. 
1891)  16  S.  W.  1063;  Lawson  v.  Thompson, 
10  Utah  462,  37  Pac.  732.  However,  an  in- 
struction may,  as  against  plaintiff,  assume 
that  he  acted  as  a,  broker  where  he  so  al- 
leged and  testified.  Carpenter  v.  Fisher,  175 
Mass.  9,  55  N.  E.  479. 

Instructions  must  not  be  inconsistent  or 
misleading.  Bowser  v.  Mick,  29  Ind.  App.  49, 
62  N.  E.  513;  Flynn  v.  Jordal,  124  Iowa  457, 
100  N.  W.  326;  Bruce  v.  Hurlbut,  81  N.  Y. 
App.  Div.  311,  81  N.  Y.  Suppl.  54;  Baird  v. 
Gleckler,  11  S.  D.  233,  76  N.  W.  931.  See, 
however,  Blake  v.  Stump,  73  Md.  160,  20  Atl. 
788,  10  L.  R.  A.  103 ;  McMurtry  v.  Madison, 
18  Nehr.  291,  25  N.  W.  85,  both  holding  the 
instructions  in  question  not  open  to  either 
objection. 

The  instructions  should  cover  the  issues. 
Thus  an  instruction  that  a  broker  must  have 
been  the  procuring  cause  of  the  sale  in  order 
to  entitle  him  to  a  commission  should  be 
given  on  request  where  that  point  is  in  issue. 
Hinds  V.  Melntire,  89  III.  App.  611.  And 
where  no  instruction  defining  a  broker's  duty 
is  given,  it  is  error  to  refuse  an  instruction 
that  the  duty  of  the  broker  is  to  bring  the 
buyer  and  seller  together,  and  effect  a  pur- 
chase of  the  property  according  to  the  terms 
agreed  on  by  the  seller  and  the  broker,  and 
that  the  latter  is  not  entitled  to  a  commission 
for  an  unsuccessful  effort  to  effect  a  sale. 
West  V.  Demme,  128  Mich.  11,  87  N.  W.  95. 

If  the  instructions  cover  the  case  generally, 
the  failure  to  instruct  concerning  particular 
details  is  not  error,  in  the  absence  of  a  re- 
quest therefor.  Bickart  v.  Hoffmann,  19  N.  Y. 
Suppl.  472;  Keyser  v.  Reilly,  191  Pa.  St.  271, 
43  Atl.  317. 

If  a  request  for  an  instruction  is  already 
covered  by  those  given,  it  may  properly  be 
refused.  Ellsmore  f.  Gamble,  62  Mich.  543. 
29  N.  W.  97;   Stillman  v.  Mitchell,  2  Rob. 


(N.  Y.)  523;  Gerding  v.  Haskins,  2  Misc. 
(N.  Y.)   172,  41  N.  Y.  Suppl.  636. 

The  court  is  not  bound  to  use  the  identical 
language  of  a  request  to  which  a  party  is 
entitled;  it  is  sufficient  if  the  instruction 
given  is  substantially  the  same  as  that  re- 
quested. Walker  v.  Rogers,  24  Md.  237.  So 
where  defendants  agreed  to  pay  commissions 
for  sales  of  land  to  customers  "  procured " 
by  plaintiffs,  an  instruction  that  defendants 
were  liable  if  plaintiffs  "  furnished "  cus- 
tomers is  not  a,  departure  from  the  issues 
made.  Boyd  v.  Watson,  101  Iowa  214,  70 
N.  W.  120. 

If  the  evidence  on  a  given  fact  is  undis- 
puted the  court  should  so  instruct.  O'Cal- 
laghan  v.  Boeing,  72  Mich.  669,  40  N.  W.  843. 

Instructions  are  to  be  construed  as  a  whole, 
and  if  so  construed  they  are  correct  and  suf- 
ficient defects  in  isolated  parts  are  not  neces- 
sarily fatal.  Blake  v.  Stump,  73  Md.  160.  20 
Atl.  788,  10  L.  R.  A.  103;  French  v.  McKay, 
181  Mass.  485,  63  N.  E.  1068;  Walton  v. 
Chesebrough,  167  N.  Y.  606,  60  N.  E.  1121 
{affirming  39  N.  Y.  App.  Div.  665,  57  N.  Y. 
Suppl.  687]  ;  Biokaft  v.  HoO'mann,  19  N.  Y. 
Suppl.  472;  Wilson  v.  Weber,  (Tex.  Civ.  App. 
1902)   68  S.  W.  800. 

It  is  proper  to  instruct  as  to  who  bears 
the  burden  of  proving  a  particular  fact  in 
issue.  Buckingham  v,  Harris,  10  Colo.  455, 
15  Pac.  817 ;  Harrison  v.  Pusteoska,  97  Iowa 
166,  66  N.  W.  93.  See  also  Holmes  v.  Mon- 
tank  Steamboat  Co.,  93  Fed.  731,  35  C.  C.  A. 
556.  It  is  error,  however,  to  charge  that  the 
burden  is  on  a  party  to  prove  a  fact  which 
his  opponent  does  not  deny.  Anderson  v. 
Bradford,  102  Mo.  App.  433,  76  S.  W.  726. 
And  where  there  is  a  counter-claim  as  well 
as  a  complaint  and  answer,  an  instruction  re- 
specting the  burden  of  proof  in  its  terms  ap- 
plicable to  the  whole  case  may  be  refused,  if 
it  is  correct  with  respect  to  the  issue  pre- 
sented by  the  complaint  and  answer  only. 
Grover  v.  Henderson,  120  Mo.  367,  25  S.  W. 
175,  41  Am.  St.  Rep.  695. 

76.  See,  generally.  Dismissal  and  Non- 
suit; Trial. 

77.  Goodson  v.  Embleton,  106  Mo.  App.  77, 
80  S.  W.  22,  holding  that  it  is  error  to  leave 
to  the  jury  to  determine  whether  plaintiff 
complied  with  his  contract,  so  as  to  entitle 
him  to  recover  commissions.  However,  a  ju- 
dicial construction  will  not  be  placed  on  cor- 
respondence alone,  where  some  of  the  letters 
refer  to  conversations  between  the  parties  af- 
fecting the  same  subject-matter  the  purport 
of  which  is  in  dispute.  Beach  v.  Travelers' 
Ins.  Co.,  73  Conn.  118,  46  Atl.  867. 

What  constitutes  a  reasonable  time  is  a 
question  for  the  court.  Beach  v.  Travelers' 
Ins.  Co.,  73  Conn.  118,  46  Atl.  867,  time  to  be 
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Consequently  if  a  party,  whether  plaintiff  or  defendant,  adduces  evidence  on 
which  the  jury  would  be  justified  in  finding  in  his  favor,  it  is  error  to  take  the 
case  from  the  jury  by  granting  a  nonsuit,  dismissing  his  complaint  or  counter- 
claim, sustaining  a  demurrer  to  his  evidence,  or  directing  a  verdict  against  him. 
He  is  entitled  to  go  to  the  jury  under  these  circumstances,  even  though  his  evi- 
dence be  contradicted.''^  Thus  it  generally  falls  within  the  province  of  the  jury 
to  decide  whether  plaintiff  was  in  fact  employed  as  broker  and  authorized  to  per- 
form the  acts  upon  which  he  bases  his  right  to  compensation,''  and  whether  he 


allowed  a  vendor  to  deliver  possession  to  the 
purchaser.  Gontra,  Dent  v.  Powell,  80  Iowa 
456,  45  N.  W.  772,  time  to  be  allowed  a  ven- 
dor to  perfect  his  title.  See  also  Minor  u. 
Beveridge,  141  N.  Y.  399,  36  N.  E.  404,  38 
Am.  St.  Rep.  804. 

Mixed  questions  of  law  and  fact. —  In  an 
action  for  commissions  on  a  sale  of  land,  it 
is  proper  to  refuse  to  submit  to  the  jury  the 
question  whether  the  parties  entered  into  a 
contract  whereby  defendant  employed  and 
agreed  to  pay  plaintiff  for  the  sale  of  the 
land,  since  whether  the  contract  was  entered 
into  is  a  mixed  question  of  law  and  fact,  and 
questions  of  law  cannot  be  submitted  to  the 
jury.  Kilpatrick  v.  McLaughlin,  108  111. 
App.  463. 

78.  Colorado. —  Morey  v.  Harvey,  18  Colo. 
40,  31  Pac.  719. 

Illinois. —  Blackall  v.  Greenbaum,  50  111. 
App.  143. 

Iowa. —  Groeltz  v.  Armstrong,  (1904)  99 
N.  W.  128;  Eyan  v.  Page,  123  Iowa  246,  98 
N.  W.  768. 

Kentucky. —  West  v.  Prewitt,  43  S.  W.  467, 

19  Ky.  L.  Rep.   1480. 

Marylamd. —  Blake  v.  Stump,   73  Md.   160, 

20  Atl.  788,  10  L.  R.  A.  103. 
Massachusetts. —  Wright     v.     Young,     176 

Mass.  100,  57  N.  E.  212;  Giles  v.  Swift,  170 
Mass.  461,  49  N.  E.  737 ;  Rogers  v.  Evangeli- 
cal Baptist  Benev.,  etc.,  Soc,  168  Mass.  592, 
47  N.  E.  434;  Marland  v.  Stanwood,  101 
Mass.  470. 

Michigan. —  West  v.  Demme,  128  Mich.  11, 
87  N.  W.  95;  Marx  v.  Otto,  117  Mich.  510, 
76  N.  W.  7. 

Minnesota. —  Crevier  v.  Stephen,  40  Minn. 
288,  41  N.  W.  1039. 

Missouri. —  Finch  v.  Guardian  Trust  Co., 
92  Mo.  App.  263. 

New  Jersey.— 'Longstreth  v.  Korb,  64 
N.  J.  L.  112,  44  Atl.  934. 

New  York. —  Gracie  v.  Stevens,  171  N.  Y. 
658,  63  N.  E.  1117  [affirming  56  N.  Y.  App. 
Div.  203,  67  N.  Y.  Suppl.  688];  Walton  v. 
Chesebrough,  167  N.  Y.  606,  60  N.  E.  1121 
[affirming  39  N.  Y.  App.  Div.  665,  57  N.  Y. 
Suppl.  687] ;  Minor  v.  Beveridge,  141  N.  Y. 
399,  36  N.  E.  404,  38  Am.  St.  Rep.  804; 
Condit  V.  Cowdrey,  123  N.  Y.  463,  25  N.  E. 
946  [reversing  57  N.  Y.  Super.  Ct.  66,  5  N.  Y. 
Suppl.  187]  ;  Reddin  v.  Dam,  51  N.  Y.  App. 
Div.  636,  64  N.  Y.  Suppl.  611;  Thomal  v. 
Pitt,  36  N.  Y.  Super.  Ct.  379;  Meislahn  v. 
Englehard,  1  Misc.  412,  20  N.  Y.  Suppl.  900 ; 
Boyd  V.  Vale,  82  N.  Y.  Suppl.  932;  Meyer  v. 
Strauss,  58  N.  Y.  Suppl.  904. 

Pennsylvania. —  Ringgold    v.    Rhodes,    132 
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Pa.  St.  189,  18  Atl.  1118;  Clendenon  v.  Pan- 
coast,  75  Pa.  St.  213;  McCaffrey  v.  Page,  20 
Pa.  Super.  Ct.  400;  Raeder  v.  Butler,  19  Pa. 
Super.  Ct.  604. 

Texas. —  Blair  v.  Slosson,  27  Tex.  Civ.  App. 
403,  66  S.  W.  112. 

Utah. —  Genter  v.  Conglomerate  Min.  Co., 
23  Utah  165,  64  Pac.  362. 

Englamd. —  Mitchell  v.  Newark,  10  Jur. 
318,  15  L.  J.  Exeh.  292,  15  M.  &  W.  308,  4 
R.  &  Can.  Cas.  300. 

Canada. — Dunsmuir  v.  Loewenberg,  30  Can. 
Supreme  Ct.  334. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §§  128, 
129. 

Questions  of  actual  fraud  are  for  the  jury. 
Mullen  V.  Bower,  22  Ind.  App.  294,  53  N.  E. 
790:  Newhall  v.  Pierce,  115  Mass.  457;  Geery 
V.  Pollock,  16  N.  Y.  App.  Div.  321,  44  N.  Y. 
Suppl.  673 ;  Ames  v.  McNally,  6  Misc.  (N.  Y.) 
93,  26  N.  Y.  Suppl.  7;  Page  v.  Voorhies,  16 
N.  Y.  Suppl.  101 ;  Vandevort  v.  Wheeling 
Steel,  etc.,  Co.,  194  Pa.  St.  118,  45  Atl.  86; 
McCaffrey  v.  Page^  20  Pa.  Super.  Ct.  400. 

The  ability,  readiness,  and  willingness  of 
the  broker's  customer  to  enter  into  the  trans- 
action is  usually  a  question  for  the  jury. 
McDermott  v.  Mahoney,  119  Iowa  470,  93 
N.  W.  499;  Hamill  v.  Baumhover,  110  Iowa 
369,  81  N.  W.  600 ;  Finch  v.  Guardian  Trust 
Co.,  92  Mo.  App.  263;  Middleton  v.  Thomp- 
son, 163  Pa.  St.  112,  29  Atl.  796;  Smye  v. 
Groesbeck,  (Tex.  Civ.  App.  1902)  73  S.  W. 
972. 

Whether  defendant  himself  prevented  a  sale 
or  exchange  is  a  question  for  the  jury. 
Stauffer  v.  Linenthal,  29  Ind.  App.  305,  64 
N.  E.  643;  McDermott  v.  Mahoney,  119  Iowa 
470,  93  N.  W.  499;  Wright  v.  Young,  176 
Mass.  100,  57  N.  E.  212;  Green  v.  Wright,  36 
Mo.  App.  298. 

Whether  plaintiff's  services  were  rendered 
gratuitously  is  a  question  for  the  jury.  Arm- 
strong V.  Ft.  Edward,  159  N.  Y.  315,  53  N.  E. 
1116  [reversing  84  Hun  261,  32  N.  Y.  Suppl. 
433]  ;  Darling  v.  Howe,  60  Hun  (N.  Y.)  578^ 
14  N.  Y.  Suppl.  561. 

79.  Iowa. —  Ryan  v.  Page,  123  Iowa  246,  98 
N.  W.  768. 

Massachusetts. — ^Monk  v.  Parker,  180  Mass. 
246,  63  N.  E.  793. 

Michigan. —  Codd  v.  Seitz,  94  Mich.  191,  53 
N.  W.  1057. 

Minnesota. —  Merriam  v.  Johnson,  86  Minn. 
61,  90  N.  W.  116. 

New  York. —  Cody  i).  Dempsey,  86  N.  Y. 
App.  Div.  335,  83  N.  Y.  Suppl.  899 ;  Palmer 
V.  Durand,  62  N.  Y.  App.  Div.  467,  70  N.  Y. 
Suppl.  1105;  Reddin  v.  Dam,  51  N.  Y.  App. 
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was  in  fact  tlie  procurmg  cause  of  the  transaction  entered  into  bj  the  principal 
and  the  customer.*" 

(iv)  Findings  and  Judgment?^  The  sufficiency  of  findings  in  actions  by 
brokers  for  compensation  is  governed  by  the  rules  applicable  to  findings  in  civil 
actions  in  general.*^  Where  a  broker  eilects  a  sale  by  the  terms  of  which  the 
price  is  payable  in  instalments,  and  his  commissions  are  to  be  deducted  from  each 
instalment  as  paid,  he  is  not  entitled  to  a  judgment  for  the  full  amount  of  his 
commissions  until  the  purchaser  has  paid  all  the  instalments.'^  If  several 
coowners  employ  a  broker  to  sell  property,  their  liability  cannot  be  apportioned 
in  an  action  for  compensation  so  as  to  permit  a  recovery  against  one  and  a  dis- 
charge of  the  others.^     The  judgment  must  conform  to  the  pleadings  and  proof.*^ 

f .  Review  ^ —  (i)  ITasmless  Eebor.  Errors  in  the  trial,  to  work  a  reversal 
on  review,  must  have  been  prejudicial  to  the  complaining  party.*' 


Div.  636,  64  N.  Y.  Suppl.  611;  Ward  v.  Van 
Duzeir,  2  Hall  182;  De  Mars  v.  Boehm,  6  Misc. 
38,  26  N.  Y.  Suppl.  67. 

Pennsylvania. —  Black  v.  Snook,  204  Pa.  St. 
119,  53  Atl.  648  (question  of  exclusive 
agency)  ;  Dixon  v.  Daub,  17  Pa.  Super.  Ct. 
168.  ^ 

Utah. —  Genter  v.  Conglomerate  Min.  Co., 
23  Utah  165,  64  Pac.  362. 

United  States. —  Plymer  v.  Hartford,  etc., 
Transp.  Co.,  103  Fed.  674. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §§  128, 
129. 

The  authority  of  the  principal's  agent  to 
employ  a  broker  is  a  question  for  the  jury. 
Phillips  V.  Hazen,  122  Iowa  475,  98  N.  W. 
305;  Codd  v.  Seitz,  94  Mich.  191,  53  N.  W. 
1057. 

Questions  of  ratification  are  questions  of 
fact  to  be  left  to  a  jury  under  proper  instruc- 
tions. Genter  v.  Conglomerate  Min.  Co.,  23 
Utah  165,  64  Pac.  362. 

80.  Idaho. —  Smith  ■!;.  Anderson,  2  Ida. 
(Hash.)  537,  21  Pac.  412. 

Iowa. —  Rounds  v.  Allee,  116  Iowa  345,  89 
N.  W.  1098. 

Massachusetts. —  Hosmer  v.  Fuller,  168 
Mass.  274,  47  N.  E.  94. 

Missouri. —  Kinder  v.  Pope,  106  Mo.  App. 
636,  80  S.  W.  315. 

New  York. —  Armstrong  v.  Ft.  Edward,  159 
N.  Y.  315,  53  N.  E.  1116  [reversing  84  Hun 
261,  32  N.  Y.  Suppl.  433]  ;  Smith  v.  McGov- 
em,  65  N.  Y.  574;  Donovan  v.  Weed,  86  N.  Y. 
App.  Div.  630,  83  N.  Y.  Suppl.  682;  Palmer 
e.  Durand,  62  N.  Y.  App.  Div.  467,  70  N.  Y. 
Suppl.  1105;  Holmes  v.  Eriksen,  55  N.  Y. 
App.  Div.  623,  66  N.  Y.  Suppl.  1090;  Red- 
din  V.  Dam,  51  N.  Y.  App.  Div.  636,  64  N.  Y. 
Suppl.  611;  Condict  v.  Cowdrey,  61  N.  Y. 
Super.  Ct.  315,  19  N.  Y.  Suppl.  699  [reversed 
on  another  ground  in  139  N.  Y.  273,  34  N.  E. 
781];  Smith  v.  Smith,  1  Sweeny  (N.  Y.") 
552;  Bickart  v.  Hoffman,  19  N.  Y.  Suppl. 
472;  Bonwell  v.  Howes,  1  N.  Y.  Suppl.  435; 
Shipman  v.  Freeh,  1  N.  Y.  Suppl.  67. 

Pennsylvania. —  Lewis'  Estate,  21  Pa.  Su- 
per. Ct.  393;  Burchfield  v.  Griffith,  10  Pa. 
Super.  Ct.  618. 

Washington. —  Von  Tobel  v.  Stets6n,  etc.. 
Mill  Co.,  32  Wash.  683,  73  Pac.  788. 

Wisconsin. —  Willey  v.  Rutherford,  308 
Wis.  35,  84  N.  W.  14. 


Englamd. —  Murray  v.  Curry,  7  C.  &  P.  584, 
32  E.  C.  L.  771. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §§  128, 
129. 

81.  Amount  recoverable:  Generally  see 
supra,  II,  E,  1,  j.  As  damages  for  breach  of 
contract  see  supra,  II,  C,  4. 

83.  Gorham  v.  Heiman,  90  Cal.  346,  27 
Pac.  289  (holding  that  a  finding  need  not  be 
made  as  to  an  immaterial  fact)  ;  Diltz  v. 
Spahr,  16  Ind.  App.  591,  45  N.  E.  1066  (where 
a  finding  was  held  not  to  support  the  conclu- 
sion of  law)  ;  Bumfield  v.  Pottier,  etc.,  Mfg. 
Co.,  1  Misc.  (N.  Y.)  92,  20  N.  Y.  Suppl.  615 
(holding  that  a  finding  for  plaintiff  on  the 
question  whether  he  was  the  procuring  cause 
excludes  the  idea  that  any  other  agency  co- 
operated to  bring  about  the  deal ) . 

83.  Gorham  v.  Heiman,  90  Cal.  346,  27 
Pac.  289.  See  also  Woodward  v.  Stearns,  10 
Abb.  Pr.  N.  S.   (N.  Y.)   395. 

84.  Mousseau  v.  La  Roche,  80  Ga.  568,  5 
S.  E.  780. 

85.  Hammers  v.  Merrick,  42  Kan.  32,  21 
Pac.  783. 

Variance  between  complaint  and  findings, 
verdict,  or  judgment  see  supra,  II,  E,  2;  c, 
(1),    (B). 

86.  See,  generally,  Appeal  and  Eeeor,  2 
Cyc.  474  et  seq. 

87.  See  eases  cited  infra,  this  note. 
Illustrations  of  harmless  error  in  evidence 

see  the  following  cases: 

Colorado.-— WTay  p.  Carpenter,  16  Colo. 
271,  27  Pac.  248,  25  Am.  St.  Rep.  265. 

Indiana. —  Barnett  v.  Gluting,  3  Ind.  App. 
415,  29  N.  E.  154,  927. 

Iowa. —  Hamill  v.  Baumhover,  110  Iowa 
369,  81  N.  W.  600. 

Kansas. —  Branaman  i>.  Sherman,  49  Kan. 
771,  31  Pac.  667. 

Minnesota. — ^Rothschild  v.  Burritt,  47  Minn. 
28,  49  N.  W.  393. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §§  132, 
133. 

Illustrations  of  harmless  error  in  instruc- 
tions see  Duncan  v.  Borden,  13  Colo.  App. 
481,  59  Pac.  60;  Newton  v.  Ritchie,  75  Iowa 
91,  39  N.  W.  209 ;  McCormack  v.  Henderson, 
100  Mo.  App.  647,  75  S.  W.  171;  Von  Tobel 
V.  Stetson,  etc..  Mill  Co.,  32  Wash.  683,  73 
Pac.  788. 

Error  in  favor  of  a  party  affords  him  no 
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(n)  Setting  Aside  Verdict  as  Against  the  Evidence.  A  verdict  on 
conflicting  evidence  in  an  action  by  a  broker  for  compensation  will  not  ordinarily 
be  set  aside  on  appeal  or  writ  of  error.^  To  justify  the  court  of  review  in  setting 
aside  a  verdict  it  must  be  palpably  against  the  weight  of  the  evidence.^' 

F.  Lien.^  Brokers  do  not  usually  possess  the  right  of  general  lien,  but  they, 
like  other  agents,  may  be  in  a  situation  to  exercise  the  right  of  particular  lien.^' 
A  broker  employed  to  obtain  a  loan  of  money  has  a  lien  for  his  fees  on  the  fund 
coming  into  his  hands.''^  Under  some  circumstances  a  broker  employed  to  buy 
or  to  sell  goods  has  a  right  of  lien  on  them,'^  but  this  is  ordinarily  so  only  where 


ground  for  complaint.  Higman  v.  Hood,  3 
Ind.  App.  456,  29  N.  E.  1141;  Bruce  v.  Wolfe, 
102  Mo.  App.  384,  76  S.  W.  723;  Hendricks 
V.  Daniels,  19  N.  Y.  .  Suppl.  414.  See  also 
Prewitt  V.  West,  55  S.  W.  884,  22  Ky.  L. 
Eep.  492. 

Illustrations  of  prejudicial  error  see  Baird 
V.  Gleckler,  11  S.  D.  233,  76  N.  W.  931; 
Burnett  v.  Edling,  19  Tex.  Civ.  App.  711,  48 
S.  W.  775. 

88.  Georgia. —  Mousseau  v.  Dorsett,  80  Ga. 
666,  5  S.  E.  780. 

Iowa. — ^  Sample  v.  Eand,  112  Iowa  616,  84 
N.  W.  683. 

Massachusetts. —  Hall  v.  Grace,  179  Mass. 
480,  60  N.  B.  932. 

Missouri. — Holschen  v.  Fehlig,  55  Mo.  App. 
375. 

Nebraska. —  Sherwin  v.  O'Connor,  24  Nebr. 
603,  39  N.  W.  620. 

New  York. —  Abraham  v.  Burstein,  178 
N.  Y.  586,  70  N.  E.  1094  [affirming  82  N.  Y. 
App.  Div.  631,  81  N.  Y.  Suppl.  937]  ;  Smith 
V.  Cutter,  54  N.  Y.  App.  Div.  618,  66  N.  Y. 
Suppl.  332;  Van  Sielen  v.  Herbst,  30  N.  Y. 
App.  Div.  255,  51  N.  Y.  Suppl.  968. 

Temas. —  Chase  v.  Veal,  83  Tex.  333,  18 
S.  W.  597. 

See  8  Cent.  Dig.  tit.  "Brokers,"  §  116 
et  seq. 

See,  however,  Wilkes  v.  Maxwell,  14  Mani- 
toba 599. 

The  fact  that  a  finding  for  the  adverse 
party  would  have  been  sustained  by  the  evi- 
dence does  not  of  itself  justify  the  appellate 
court  in  setting  aside  the  verdict  on  conflict- 
ing evidence.  Veale  v.  Green,  105  Mo.  App. 
182,  79  S.  W.  731.  Nor  does  the  fact  that 
the  appellate  court  might  have  reached  a  dif- 
ferent conclusion.  Brand  v.  Merritt,  15  Colo. 
286,  25  Pac.  175. 

Conclusiveness  of  decision  of  intermediate 
appellate  court. —  In  an  action  for  commis- 
sions for  services  as  broker,  the  amount  to 
which  plaintifi'  is  entitled  is  a  question  of 
fact  on  which  the  judgment  of  the  appellate 
court  is  conclusive.  Smith  v.  Mayfield,  163 
111.  447.  45  N.  E.  157. 

89.  Summers  v.  Summers,  80  8.  W.  1154, 
26  Ky.  L.  Rep.  179;  Gallagher  v.  Bell,  89 
Minn.  291,  94  N.  W.  867;  Camp  v.  Minnesota 
Canning  Co.,  89  Minn.  252,  94  N.  W.  687. 

Verdicts  set  aside  as  against  the  evidence 
see  Fish  v.  Colvin,  2  Silv.  Supreme  (N.  Y.) 
450,  6  N.  Y.  Suppl.  64;  Martin  v.  Bliss,  2 
Silv.  Supreme  (N.  Y.)  155,  5  N.  Y.  Suppl. 
686;  Roos  v.  Decker,  34  Misc.  (N.  Y.)  168, 
68  N.  Y.  Suppl.  790 ;  Eraser  v.  Bom,  33  Misc. 

[II.  E.  2,  f,  (II)] 


(N.  Y.)  591,  67  N.  Y.  Suppl.  966 ;- Cuperman 
V.  Stern,  88  N.  Y.  Suppl.  147. 

90.  Lien  in  favor  of:  Insurance  brokers 
see  Insueance.    Ship-brokers  see  Shipping. 

Pledge  of  property  by  broker  a  breach  of 
duty  to  client  see  supra,  II,  D,  7. 

Right  of  lien  against  third  persons  see  in- 
fra, II,  G,  3,  b. 

Rights  of  broker  as  pledgee  of  collateral 
see  supra,  II,  D,  8. 

91.  Barry  v.  Boninger,  46  Md.  59.  Thus  a 
broker  is  entitled  to  a  lien  for  commissions 
on  a  note  and  mortgage  left  in  his  possession 
for  sale  on  commission.  Peterson  v.  Hall,  61 
Minn.  268,  63  N.  W.  733.  So  where  a  broker, 
for  a  commission,  negotiated  exchange  for  a 
house  in  New  York,  and  bought  bills  on 
Europe  for  them,  and  to  raise  funds  for  that 
purpose  drew  and  sold  bills  upon  the  New 
York  firm,  some  of  which  were  accepted  and 
others  protested,  he  had,  after  the  failure  of 
the  principal,  a  lien  on  any  funds  or  securities 
which  came  into  his  hands  for  his  principal, 
for  the  purpose  of  securing  himself  against 
outstanding  liabilities  arising  through  such 
bills,  although  he  may  not  have  paid  any  of 
them.  State  Bank  v.  Levy,  1  MoMull,  (S.  C.) 
431.  And  where  a  broker  was  employed  to 
surrender  stock  and  interest  scrip,  and  to 
procure  bonds  for  them,  and  in  so  doing  ex- 
pended time  and  money,  it  was  held  that  if 
the  property  and  interest  were  not  the  same 
before  and  after  the  change,  but  the  transac- 
tion was  to  be  considered  a  sale  or  exchange, 
he  had  the  ordinary  factor's  lien,  and  that,  if 
the  property  and  interest  were  to  be  consid- 
ered the  same  before  and  after  the  change,  he 
had  a  lien  on  the  ground  that  his  labor  had 
given  it  additional  value,  for  it  will  be  pre- 
sumed from  his  employment  that  the  bonds 
were  more  valuable  than  the  stock.  Chap- 
pell  V.  Cady,  10  Wis.  111. 

92.  Vinton  v.  Baldwin,  95  Ind.  433.  So 
where  a  borrower  assigns  to  the  broker  who 
procured  the  loan  a  certain  sum  to  become 
due  the  borrower  under  a  contract  with  a 
third  person,  the  broker  has  an  equitable  lien 
on  the  fund.  Goad  v.  Hart,  128  Cal.  197,  60 
Pac.  761,  964.  However,  the  fact  that  a 
lender  permits  securities  for  the  loan  to  re- 
main in  the  hands  of  the  borrower's  broker 
does  not  entitle  the  broker  to  appropriate  the 
proceeds  of  the  securities  to  the  payment  of  a 
debt  due  to  him  from  the  borrower.  James' 
Appeal,  89  Pa.  St.  54. 

93.  Pultney  v.  Keymer,  3  Esp.  182,  hold- 
ing that  if  a  broker  advances  money  and 
gives  his  acceptances  on  the  credit  of  goods 
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the  goods  come  into  Lis  possession  and  remain  there.'*  Ordinarily,  however,  no 
right  of  lien  on  the  proceeds  of  goods  sold  exists  in  favor  of  the  selling  broker.'^ 
It  has  been  held  that,  in  the  absence  of  a  contract  to  the  contrary,"*  a  real-estate 
broker  has  no  lien  on  funds  or  securities  belonging  to  the  principal ;  "  bnt  there  are 
cases  to  the  contrary.'^  At  any  rate  any  lien  ne  may  have  exists  only  so  long  as  he 
has  possession  of  the  property  and  his  debt  remains  unbarred  by  limitations."  A 
stock-broker  has,  in  the  absence  of  a  special  agreement  to  the  contrary,  a  general  lien 
on  securities  of  the  principal  which  come  into  his  hands  in  the  course  of  business.^ 
G.  Rights  and  Liabilities  of  Principal  and  Broker  as  to  Third  Persons 
—  1.  Rights  of  Principal  Against  Third  Persons  —  a.  In  General.  If  a  member 
of  a  Mrm  of  brokers  who  receives  money  with  which  to  purchase  land  passes  it 


lodged  in  his  hands,  the  owner  cannot  de- 
mand them  without  a  full  indemnity;  and 
that  giving  his  counter  acceptances,  or  those 
of  any  other  person,  to  the  amount  of  those 
given  by  the  broker  and  becoming  payable  at 
the  same  time  is  not  a  sufficient  indemnity. 

Transfer  of  lien.— The  right  of  lien,  being 
personal,  cannot  be  transferred  by  a  wrongful 
pledge  of  the  goods  by  the  broker.  McCom- 
bie  V.  Davies,  7  East  5,  3  Smith  K.  B.  3,  8 
Kev.  Rep.  534. 

94.  Taylor  v.  Robinson,  2  Moore  C.  P.  730, 
8  Taunt.  648,  4  E.  C.  L.  317. 

95.  Shoener  v.  Cabeen,  15  Phila.  (Pa.)  65. 
See,  however,  McGillivray  v.  Simson,  2  C. 
&  P.  320,  12  E.  C.  L.  595,  9  D.  &  R.  35,  22 
E.  C.  L.  584,  5  L.  J.  K.  B.  O.  S.  53,  holding 
that  an  agreement  by  a  broker  that  he  will 
sell  goods  for  his  principal  and  pay  over  the 
whole  proceeds  without  setting  off  a  debt  due 
him  from  his  principal  is  not  binding  on  the 
broker  so  as  to  deprive  him  of  his  legal  right 
of  lien. 

96.  Tinsley  v.  Durfey,  99  111.  App.  239, 
holding  that  where  the  owner  ot  real  estate 
executed  a  contract  which  was  recorded  in  the 
office  of  the  recorder  of  deeds  and  by  which 
he  agreed  to  give  his  brokers  the  exclusive 
control  of  the  sale  of  the  land  and  to  pay 
them  out  of  the  proceeds,  the  brokers  acquired 
an  equitable  lien  on  the  proceeds;  and  that 
where  the  contract  reserved  to  the  owner  the 
right  to  fix  the  price,  and  he  refused  to  fix 
it  and  encumbered  the  property  with  mort- 
gages, the  debt  became  due  and  the  lien  at- 
tached. However,  the  mere  assumption  by 
the  grantee  of  the  amount  due  from  the 
grantor  as  commission  to  the  broker  who  ne- 
gotiated the  sale  creates  no  lien  on  the  land 
or  interest  in  it  in  favor  of  the  broker  in 
the  nature  of  a  resulting  trust  or  otherwise. 
Mayfield  v.  Turner,  180  111.  332,  54  N.  E. 
418. 

97.  Robinson  v.  Stewart,  97  Mich.  454,  56 
N.  W.  853  (holding  that  a  broker  has  no  lien 
for  services  on  a  certificate  of  deposit  placed 
in  his  hands  by  his  principal,  to  be  used  con- 
ditionally in  purchasing  land)  ;  Arthur  v. 
Sylvester,  105  Pa.  St.  233  (holding  that  a 
broker  employed  to  sell  real  estate  has  no 
lien  for  fees  on  the  title  papers). 

98.  Richards  v.  Gaskill,  39  Kan.  428,  18 
Pac.  494,  holding  that  the  broker  has  a  lien 
on  the  specific  deed  delivered  to  him  by  his 
principal  for  his  work  thereon  and  for  the 

H9] 


commission  earned  by  him,  as  also  for  the 
money  paid  by  him  at  the  request  of  his  prin- 
cipal to  procure  the  possession  of  the  deed, 
when  the  deed  is  prepared  or  procured  by 
him,  or  delivered  to  him  by  his  principal,  or 
at  the  request  of  his  principal,  on  account  of 
his  special  agency  or  employment.  See  also 
Carpenter  v.  Momsen,  92  Wis.  449,  65  N.  W. 
1027,  66  N.  W.  692,  holding  that  while  a 
broker  who  is  not  an  attorney  at  law  cannot 
claim  a  genera]  lien  on  all  securities  in  his 
possession  for  expenses  incurred  in  managing 
some  of  such  securities,  he  has  a  lien  on  the 
specific  securities  for  which  the  expenses  were 
incurred. 

99.  Byers  v.  Danley,  27  Ark.  77. 

1.  In  re  London,  etc..  Finance  Corp.,  [1902] 
2  Ch.  416,  71  L.  J.  Ch.  893,  87  L.  T.  Rep. 
N.  S.  49.  See  also  Ingersoll  v.  Cunningham, 
95  N.  Y.  App.  Div.  571,  88  N.  Y.  Suppl.  711. 
See,  however,  Leahy  v.  Lobdell,  80  Fed.  665, 
26  C.  C.  A.  75,  holding  that  where  securities 
have  been  purchased  from  one  who  deals  in 
them  sometimes  as  owner  and  sometimes  as 
broker  for  others,  although  a  credit  is  given 
for  a  greater  part  of  the  price,  and  the  se- 
curities remain  in  the  vendor's  hands  subject 
to  a  lien  for  the  balance,  the  mere  fact  that 
the  vendor  has  in  other  transactions  acted  as 
the  vendee's  broker  in  dealing  in  securities 
with  others  does  not  convert  the  securities 
purchased  into  the  subject  of  a  pledge  for 
the  payment  of  balances  due  from  the  vendee 
on  the  general  account  for  brokerage  trans- 
actions. 

Rights  of  subbroker. —  Where  a  subbroker 
employs  a  second  subbroker  to  sell  stock  of 
the  principal,  which  is  done,  and  the  first 
subbroker  then  fails  in  debt  to  the  second 
subbroker,  the  latter  cannot,  as  against  the 
principal,  retain  the  debt  from  the  proceeds 
of  the  sale.     Evans  v.  Wain,  71  Pa.  St.  69. 

General  lien  on  collateral. —  If  securities 
are  pledged  to  a  broker  to  secure  a  particu- 
lar loan  or  a  debt,  he  has  no  lien  thereon  for 
a  general  balance  or  for  the  payment  of  any 
other  claim.  Lane  v.  Bailey,  47  Barb.  (N.  Y.) 
395;  Wyckoff  v.  Anthony,  9  Daly  (N.  Y.) 
417.  Contra,  In  re  London,  etc.,  Finance 
Corp.,  [1902]  2  Ch.  416,  71  L.  J.  Ch.  893, 
87  L.  T.  Rep.  N.  S.  49 ;  Jones  v.  Peppercorne, 
1  Johns.  430,  5  Jur.  N.  S.  140,  28  L.  J.  Ch. 
158,  7  Wkly.  Rep.  103.  Rights  of  broker  in 
collateral  security  in  general  see  supra,  II, 
D,  8. 

[II,  G.  I,  a] 
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over  to  a  partner,  who  deposits  it  to  the  credit  of  the  firm,  and  the  money  is  not 
invested  as  agreed,  the  wliole  firm  aro  liable  to  the  principal  in  assumpsit/ 

b.  Rights  Against  Other  Party  to  Contract  Negotiated  by  Broker  —  (i)  Qene- 
MAL  Rules.  The  principal  is  entitled  to  enforce  a  contract  negotiated  by  his 
broker  with  a  third  person,^  and  this  is  bo  even  though  the  contract  be  made  in 
the  broker's  name  ^  and  the  principal  is  undisclosed.^  Having  made  a  contract 
for  his  principal,  the  broker  cannot  rescind  it  so  as  to  defeat  the  principal's  right 
to  enforce  it.^  A  tender  of  stock  by  a  broker  in  behalf  of  his  principal  for  whom 
he  has  made  a  sale  is  not  invalidated  by  the  fact  that  the  principal  did  not  own 
the  stock,  where  the  broker  himself  owned  it.''  Notice  to  the  broker  is  ordina- 
rily imputed  to  the  principal,  and  accordingly  if  the  broker  has  notice  of  facts 
affecting  the  principal's  right  of  action,  the  principal  himself  is  bound  thereby.* 

(ii)  VALIDITY  OF  CONTRACT.  To  entitle  a  principal  to  enforce  a  contract 
negotiated  by  the  broker  with  a  third  person  the  contract  must  be  complete  and 
valid.'     Thus  if  the  broker  in  negotiating  it  is  guilty  of  fraud  as  to  the  other 


2.  Kerr  v.  Sharp,  83  111.  199. 

3.  See  cases  cited  infra,  note  4  et  seq. 

Privity  of  contract. —  The  existence  of  con- 
tracts by  a  broker  for  different  principals  for 
the  sale  of  stock  on  an  exchange  by  the  rules 
of  which  a  purchaser  of  the  same  amount  of 
stock  from  a  different  party  may  be  made  a 
substituted  purchaser  from  such  broker  does 
not  prevent  a  privity  of  contract  between 
such  substituted  purchaser  and  the  principal 
of  the  broker.  Clews  v.  Jamieson,  182  U.  S. 
461,  21  S.  Ct.  845,  45  L.  ed.  1183  [reversing 
96  Fed.  648,  38  C.  C.  A.  473].  See  also  infra, 
notes  14  29. 

4.  Sal'adin  v.  Mitchell,  45  111.  79,  holding 
that  if  a,  broker  not  intrusted  with  the  cus- 
tody or  possession  of  goods  but  only  employed 
to  sell  them  for  the  owner  sells  them  in  his 
own  name  without  authority,  the  purchaser 
knowing  that  he  is  a  broker,  the  owner  may 
maintain  an  action  in  his  own  name  for  a 
breach  of  the  contract. 

5.  Graham  v.  Duckwall,  8  Bush  (Ky.)  12; 
Lisset  V.  Reave,  2  Atk.  394,  26  Eng.  Reprint 
638. 

The  rule  of  an  exchange  by  which  brokers 
are  treated  as  principals  in  respect  to  con- 
tracts entered  into  by  them  cannot  aflfeet  the 
rights  of  third  persons  so  as  to  prevent  an 
undisclosed  principal  from  suing  in  his  own 
name,  and  this  is  so  even  though  the  principal 
knew  of  the  rule.  Langton  v.  Waite,  L.  R. 
6  Eq.  165,  37  L.  J.  Ch.  345,  18  L.  T.  Rep. 
N.  S.  80,  16  Wkly.  Rep.  508;  Humphrey  v. 
Lucas,  2  C.  &  K.  152,  61  E.  C.  L.  152. 

6.  Kelly  v.  Kauffman  Milling  Co.,  92  Ga. 
105,  18  S.  E.  363,  holding  further  that  a 
usage  to  the  contrary  would  not  affect  the 
principal,  where  the  usage  was  not  known  to 
him  so  that  his  assent  thereto  could  be  rea- 
sonably inferred. 

Release  of  security. —  A  principal  who 
makes  a  loan  is  not  bound  by  his  broker's 
release  of  the  security  without  consideration 
in  the  absence  of  clear  proof  of  authority. 
Brown  v.  Dennis,  (Tex.  Civ.  App.  1895)  30 
S.  W.  272. 

7.  Clews  r.  Jamieson,  182  U.  S.  461,  21 
S.  Ct.  845,  45  L.  ed.  1183  [reversing  96  Fed. 
648,  38  C.  C.  A.  473]. 

8.  Githens  v.  Murray,  92  Ga.  748,  18  S.  E. 

[II.  G,  1,  a] 


975;  Cox  v.  Pearce,  112  N.  Y.  637,  20  N.  E. 
566,  3  L.  R.  A.  563  (both  holding  that  mer- 
chants employing  a  broker  are  chargeable 
with  notice  received  by  him  that  a  member 
of  a  firm  with  whom  they  have  dealt  only 
through  the  broker  has  withdrawn  from  the 
firm)  ;  Brown  v.  Montgomery,  20  N.  Y.  287, 
75  Am'.  Dec.  404  (holding  that  notice  to  a 
broker  engaged  in  selling  a  check  of  the  fail- 
ure of  the  drawer  is  sufficient  to  charge  his 
principal  with  notice,  in  an  action  by  the 
latter  against  the  vendee  of  the  check  to  re- 
cover the  consideration  promised  therefor ) . 
See  also  infra,  II,  G,  2,  b,   (v). 

9.  Frye  v.  Keller,  31  Tex.  Civ.  App.  165, 
72  S.  W.  228,  holding  that  the  minds  of  the 
parties  must  have  met.  See,  however.  Haw- 
kins V.  Maltby,  L.  R.  3  Ch.  188,  37  L.' J.  Ch. 
58,  17  L.  T.  Rep.  N.  S.  397,  16  Wkly.  Rep. 
209. 

Mutuality  of  obligation. —  A  contract  of 
sale  by  a  broker  is  not  lacking  in  mutuality 
when  ratified  by  the  principal,  merely  be- 
cause the  broker  exceeded  his  authority  in 
making  the  sale  on  the  terms  agreed.  Clews 
V.  Jamieson,  182  U.  S.  461,  21  S.  Ct.  845,  45 
L.  ed.  1183  [reversing  96  Fed.  648,  3» 
C.  C.  A.  473]. 

Variance  between  bought  and  sold  notes. — 
Where  the  validity  of  a  contract  made 
through  a  broker  depends  upon  the  bought 
and  sold  notes,  a  material  variance  between 
them  renders  the  contract  void.  Suydam  v. 
Clark,  2  Sandf.  (N.  Y.)  133;  Peltier  v.  Col- 
lins, 3  Wend.  (N.  Y.)  459,  20  Am.  Dec.  711; 
Bacon  v.  Eccles,  43  Wis.  227.  Contra,  Mc- 
Caul  V.  Strauss,  1  Cab.  &  E.  106. 

Variance  between  broker's  entry  and  actual 
contract. —  Where  a  contract  is  made  by  a 
broker,  and  no  sale  note  is  delivered,  and  the 
entry  by  him  in  his  sale  book  varies  from  the 
actual  contract,  neither  party  is  bound. 
Davis  V.  Shields,  26  Wend.  (N.  Y.)  341  [re- 
versing 24  Wend.  322]. 

Misrepresentations  to  middleman. — Misrep- 
resentations made  by  a  seller  to  a  broker  who 
acts  as  middleman  are  in  legal  contempla- 
tion made  to  the  buyer,  and  he  may  therefore 
avoid  the  purchase,  and  defeat  an  action  for 
the  price.  Beetle  v.  Anderson,  98  Wis.  5,  73 
N.  W.  560. 
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party  thereto,  the  principal  is  not  entitled  to  recover  thereon.'"  So  if  a  broter 
who  lias  been  promised  a  certain  commission  to  find  a  pui'chaser  for  property 
represents  to  a  customer  that  he  is  to  receive  a  less  amount,  for  the  purpose  of 
deceiving  the  customer  as  to  the  value  of  the  property,  the  price  should  be 
abated  in  the  amouTit  of  the  dift'erence  between  the  commission  promised  and 
that  which  he  represented  that  he  was  to  receive."  And  if  a  vendor  pays  a 
secret  commission  to  the  purchaser's  broker,  the  purchaser  may  recover  the 
amount  from  the  vendor.'* 

(in)  Right  op  Sjeller  of  Stock  to  Indemnity  Against  Galls^^ — • 
(a)  Liability  of  Buyer  in  General.  If  a  buyer  of  stock  fails  to  have  the  trans- 
fer duly  registered  on  the  company's  books,  and  in  consequence  the  seller  is 
subjected  to  calls,  the  buyer  is  bound  to  indemnify  the  seller  therefor.'* 


10.  Millaudon  v.  Price,  3  La.  Ann.  4;  Fair- 
child  V.  McMahon,  139  N.  Y.  290,  34  N.  E. 
779,  36  Am.  St.  Rep.  701  [affirming  20  N.  Y. 
Suppl.  31] ;  Brown  v.  Montgomery,  20  N.  Y. 
287,  75  Am.  Dec.  404;  Cassard  v.  Hinman,  6 
Bosw.  (N.  Y.)  8  (so  holding,  although  the 
principal  neither  authorized  nor  had  notice 
of  the  fraud  prior  to  the  execution  and  deliv- 
ery of  the  contract)  ;  Elwell  v.  Chamberlain, 
2  Bosw.  (N.  Y.)  230,  4  Bosw.  (N.  Y.)  320 
[affirmed  in  31  N.  Y.  611].  See,  however, 
Coddington  v.  Goddard,  16  Gray  (Mass.) 
436,  holding  that  the  principal's  knowledge 
of  an  advance  in  the  price  of  copper  did  not 
invalidate  a  purchase  of  copper  negotiated 
by  the  broker  of  one  who  was  ignorant  of  the 
advance,  where  the  broker  himself  did  not 
know  of  it. 

Double  agency. —  Where  a  broker  induced 
defendant  to  enter  into  the  contract,  believ- 
ing that  he  was  acting  solely  in  his  behalf, 
while  in  fact  he  was  secretly  acting  for  the 
interest  of  plaintiff,  plaintiff  could  not  hold 
defendant  bound  by  the  agreement.  Cassard 
V.  Hinman,  6  Bosw.  (N.  Y. )  8.  See,  how- 
ever, Terry  v.  Birmingham  Nat.  Bank,  99  Ala. 
566,  13  So.  149. 

Division  of  commissions. —  A  contract  of 
sale  negotiated  by  brokers  is  not  fraudulent 
as  to  the  purchaser  because  of  an  agreement 
by  the  seller's  broker,  unknown  to  the  seller, 
to  share  his  commissions  with  the  purchaser's 
broker.  Louisville,  etc.,  E.  Co.  v.  Diamond 
State  Iron  Co.,  126  111.  294,  18  N.  E.  735. 

11.  Henry  v.  Mayer,  (Ariz.  1898)  53  Pac. 
590. 

13.  Grant  v.  Gold  Exploration,  etc.,  Syn- 
dicate, [1900]  1  Q.  B.  233,  69  L.  J.  Q.  B. 
150,  82  L.  T.  Rep.  N.  S.  5,  48  Wkly.  Rep.  280; 
Cohen  f.  Kuschke,  83  L.  T.  Rep.  N.  S.  102 
(so  holding,  although  there  is  no  evidence 
that  the  price  has  been  enhanced  by  the 
amount  of  the  commission) ;  Hovenden  v. 
Millhoff,  83  L.  T.  Rep.  N.  S.  41  (holding  that 
there  is  an  irrebuttable  presumption  that  the 
agent  was  influenced  by  the  bribe ) . 

13.  Liability  of  broker  to  indemnify  seller 
of  stock  against  calls  see  infra,  note  90. 

14.  Kellock  V.  Enthoven,  L.  R.  9  Q.  B.  241, 
43  L.  J.  Q.  B.  90,  30  L.  T.  Rep.  N.  S.  68,  22 
Wkly.  Rep.  322;  Rudare  v.  Bowman,  L.  R.  3 
Q.  B.  689,  37  L.  J.  0-  B.  193;  Brown  v.  Black, 
L.  R.  8  Ch.  939,  42  L.  J.  Ch.  814,  29  L.  T. 
Rep.  N.  S.  362,  21  Wkly.  Rep.  892;  Hawkins 


V.  Maltby,  L.  R.  4  Ch.  200,  38  L.  J.  Ch.  313, 
20  L.  T.  Rep.  N.  S.  335,  17  Wkly.  Rep.  557; 
Shepherd  v.  Gillespie,  L.  R.  3  Ch.  764,  38 
L.  J.  Ch.  67,  19  L.  T.  Rep.  N.  S.  196,  16 
Wkly.  Rep.  1133;  Paine  v.  Hutchinson,  L.  R. 
3  Ch.  388,  37  L.  J.  Ch.  485,  18  L.  T.  Rep. 
N.  S.  380,  16  Wkly.  Rep.  553;  Loring  t\ 
Davis,  32  Ch.  D.  625,  55  L.  J.  Ch.  725,  54 
L.  T.  Rep.  N.  S.  899,  34  Wkly.  Rep.  701; 
Roberts  v.  Crowe,  L.  R.  7  C.  P.  629,  41  L.  J. 
C.  P.  198,  27  L.  T.  Rep.  N.  S.  238;  Holmes 
V.  Symons,  L.  R.  13  Eq.  66,  41  L.  J.  Ch.  59; 
Castellan  v.  Hobson,  L.  R.  10  Eq.  47,  39 
L.  J.  Ch.  490,  22  L.  T.  Rep.  N.  S.  575,  18 
Wkly.  Rep.  731  (holding  that  if  the  transfer 
is  made  to  a  nominal  buyer,  the  real  buyer  is 
liable)  ;  Hodgkinson  v.  Kelly,  L.  R.  6  Eq. 
496,  37  L.  J.  Ch.  837,  16  Wkly.  Rep.  1078; 
Evans  v.  Wood,  L.  R.  5  Eq.  9,  37  L.  J.  Ch. 
159,  17  L.  T.  Rep.  N.  S.  190,  16  Wkly.  Rep. 
67  (holding  that  the  buyer  is  liable,  although 
his  failure  to  have  the  transfer  registered 
was  due  to  his  accidental  absence  from  home) ; 
Davis  V.  Haycock,  L.  R.  4  Exch.  373,  38  L.  j. 
Exch.  155,  20  L.  T.  Rep.  N.  S.  954;  Walker 
V.  Bartlett,  18  0.  B.  845,  2  Jur.  N.  S.  643, 
25  L.  J.  C.  P.  263,  14  Wkly.  Rep.  681,  86 
E.  C.  L.  845 ;  Fenwick  v.  Buck,  24  L.  T.  Rep. 
N.  S.  274,  19  Wkly.  Rep.  597 ;  Crabb  v.  Mil- 
ler, 24  L.  T.  Rep.  N.  S.  219,  19  Wkly.  Rep. 
519  [affirmed  in  24  L.  T.  Rep.  N.  S.  892,  19 
Wkly.  Rep.  882] ;  Joseph  v.  Holroyd,  22 
Wkly.  Rep.  614;  Pender  v.  Fox,  20  Wkly. 
Rep.  966.  See  also  Bowring  v.  Shepherd, 
L.  R.  6  Q.  B.  309,  40  L.  J.  Q.  B.  129,  24  L.  T. 
Rep.  N.  S.  721,  19  Wkly.  Rep.  852.  See, 
however,  London  Founders  Assoc,  v.  Clarke, 
20  Q.  B.  D.  576,  57  L.  J.  Q.  B.  291,  59  L.  T. 
Rep.  N.  S.  93,  36  Wkly.  Rep.  489;  Maynard 
V.  Eaton,  L.  R.  9  Ch.  414,  43  L.  J.  Ch.  641, 
30  L.  T.  Rep.  N.  S.  241,  22  Wkly.  Rep.  457; 
Humble  v.  Langston,  7  M.  &  W.  517. 

Privity  of  contract. —  By  the  custom  of 
the  London  stock  exchange  shares  are  to  be 
transferred  not  later  than  the  tenth  day  after 
the  settling  day  fixed  by  the  parties,  and  the 
vendee's  contract  is  to  "  pass  "  ( i.  e.  to  give ) 
to  the  vendor  within  that  time  the  name  of 
a  person  who  will  take  a  transfer  of  the 
shares ;  and  the  person  whose  name  is  so 
passed  has  a  similar  right  within  the  time 
to  pass  the  name  of  another  person;  and  so 
on  until  the  name  of  an  actual  purchaser  of 
shares  is  passed  to  the  vendor.     This  custom 
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(b)  Liability  of  Stock- Jobber.  Tlie  contract  or  liability  of  a  jobber  on  the 
stock  exchange  who  has  purchased  shares  for  the  next  approaching  settling  day  is 
that  on  that  day  he  will  either  take  the  shares  himself  and  be  bound  himself  to 
accept  and  register  a  transfer  and  to  indemnify  the  vendor,  or  to  give  the  names 
of  one  or  more  transferees  to  whom  no  reasonable  objection  exists  and  who  will 
accept  and  pay  for  the  shares.  If  he  gives  snch  a  name  he  is  not  liable  as  prin- 
cipal ;  otherwise  he  is  bound  to  take  the  shares  himself.^^  Accordingly  if  the 
johber  fails  within  the  time  allowed  by  the  rules  and  usages  of  the  stock 
exchange  ^^  to  pass  to  the  seller  or  his  broker  the  name  of  a  bona  fide  purchaser" 
who  has  ordered  the  shares  to  be  bought  for  him,^^  and  who  is  competent  to  enter 
into  a  contract  of  purchase"  and  is  acceptable  to  the  seller,^  and  in  consequence 
thereof  the  seller  is  subjected  to  calls  as  a  shareholder,  the  jobber  is  bound  to 
indemnify  the  seller. 

2.  Rights  of  Third  Persons  Against  Principal  ^^  —  a.  Bights  Based  on  Contract 
Negotiated  by  Broker  —  (i)  General  Rule.  If  the  contract  negotiated  by  a 
broker  with  a  third  person  in  behalf  of  a  principal  is  within  tlie  terms  of  his 
authority,^  the  principal  is  bound  thereby.  Accordingly  the  other  contracting 
party  may  maintain  an  action  against  the  principal  on  the  contract  ^  or  for  a  breach 


is  a  legal  one,  and  when  the  proposed  name 
has  been  given  and  the  transfer  executed  and 
paid  for,  privity  of  contract  between  the 
original  seller  and  the  ultimate  purchaser  is 
completely  established,  and  the  vendor  is  en- 
titled to  proceed  in  equity  against  the  ulti- 
mate purchaser,  and  to  an  indemnity  against 
calls  on  the  shares  sold,  to  have  the  contract 
completed  by  having  the  transfers  registered. 
Sheppard  v.  Murphy,  Ir.  R.  2  Eq.  544,  16 
Wkly.  Eep.  948.  See,  however,  Torrington 
V.  Lowe,  L.  E.  4  C.  P.  26,  38  L.  J.  C.  P.  121, 
19  L.  T.  Rep.  N.  S.  316,  17  Wkly.  Rep.  78. 
See  also  supra,  note  3,  and  infra,  note  29. 

15.  Coles  V.  Bristowe,  L.  R.  4  Ch.  3,  38 
L.  J.  Ch.  81,  19  L.  T.  Rep.  N.  S.  403,  17  Wkly. 
Rep.  105;  Nickalls  v.  Merry,  L.  R.  7  H.  L. 
530,  45  L.  J.  Ch.  575,  32  L.  T.  Rep.  N.  S. 
623,  23  Wkly.  Rep.  663  [disapproving  Rennie 
V.  Morris,  L.  R.  13  Eq.  203,  41  L.  J.  Ch.  321, 
25  L.  T.  Rep.  N".  S.  862,  20  Wkly.  Rep.  227]. 

16.  Maxsted  v.  Morris,  21  L.  T.  Rep.  N.  S. 
535. 

17.  Maxted  v.  Paine,  L.  R.  4  Exch.  81,  38 
L.  J.  Exch.  41,  20  L.  T.  Rep.  N.  S.  34;  Nick- 
alls  V.  Merry,  L.  R.  7  H.  L.  530,  45  L.  J.  Ch. 
575,  32  L.  T.  Rep.  N.  S.  623,  23  Wkly.  Rep. 
663  [disapproving  Rennie  v.  Morris,  L.  R.  13 
Eq.  203,  41  L.  J.  Ch.  321,  25  L.  T.  Rep.  N.  S. 
862,  20  Wkly.  Rep.  227]. 

18.  Maxted  v.  Paine,  L.  R.  4  Exch.  81,  38 
L.  J.  Exch.  41,  20  L.  T.  Rep.  N.  S.  34;  Nick- 
alls  V.  Merry,  L.  R.  7  H.  L.  530,  45  L.  J.  Ch. 
575,  32  L.  T.  Rep.  N.  S.  623,  23  Wkly.  Rep. 
663  [disapproving  Rennie  v.  Morris,  L.  R.  13 
Eq.  203,  41  L.  J.  Ch.  321,  25  L.  T.  Rep.  N.  S. 
862,  20  Wkly.  Rep.  227] ;  Dent  v.  Nickalls,  29 
L.  T.  Rep.  N.  S.  536,  22  Wkly.  Rep.  218  [af- 
firmed in  30  L.  T.  Rep.  N.  S.  644].  See, 
however,  Shepherd  v.  Gillespie,  L.  R.  3  Ch. 
764,  38  L.  J.  Ch.  67,  19  L.  T.  Rep.  N.  S.  196, 
16  Wkly.  Rep.  1133;  Pender  v.  Fox,  20  Wkly. 
Eep.  966. 

19.  Heritage  v.  Paine,  2  Ch.  D.  594,  45 
L.  J.  Ch.  295,  34  L.  T.  Eep.  N.  S.  947 ;  Nick- 
alls V.  Merry,  L.  R.  7  H.  L.  530,  45  L.  J.  Ch. 
575,  32  L.  T.  Rep.  N.  S.  623,  23  Wkly.  Rep. 
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663  [disapproving  Eennie  v.  Morris,  L.  R.  13 
Eq.  203,  41  L.  J.  Ch.  321,  25  L.  T.  Rep.  N.  S. 
862,  20  Wkly.  Rep.  227] ;  Dent  v.  Nickalls,  29 
L.  T.  Eep.  N.  S.  536,  22  Wkly.  Eep.  218  [af- 
firmed in  30  L.  T.  Rep.  N.  S.  644] ;  Nickalls 
V.  Eaton,  23  L.  T.  Rep.  N.  S.  689,  19  Wkly. 
Rep.  172. 

20.  Allen  v.  Graves,  L.  R.  5  Q.  B.  478,  39 
L.  J.  Q.  B.  157,  22  L.  T.  Rep.  N.  S.  677,  18 
Wkly.  Rep.  919;  Coles  v.  Bristowe,  L.  R.  4 
Ch.  3,  38  L.  J.  Ch.  81,  19  L.  T.  Rep.  N.  S. 
403,  17  Wkly.  Rep.  105;  Nickalls  v.  Merry, 
L.  R.  7  H.  L.  530,  45  L.  J.  Ch.  575,  32  L.  T. 
Rep.  N.  S.  623,  23  Wkly.  Rep.  663  [disapprov- 
ing Rennie  v.  Morris,  L.  R.  13  Eq.  203,  41 
L.  J.  Ch.  321,  25  L.  T.  Rep.  N.  S.  862,  20 
Wkly.  Rep.  227];  Goldschmidt  v.  Jones,  22 
L.  T.  Rep.  N.  S.  220,  18  Wkly.  Rep.  513. 

If  the  transferees  are  accepted  by  the 
seller,  and  the  transfers  are  executed  to 
them,  and  they  pay  the  price,  the  liability  to 
register  the  shares  and  indemnify  the  seller 
is  shifted  to  the  transferees,  and  the  jobber 
is  relieved  from  further  liability  (Coles  v. 
Bristowe,  L.  R.  4  Ch.  3,  38  L.  J.  Ch.  81,  19 
L.  T.  Eep.  N.  S.  403,  17  Wkly.  Eep.  105; 
Grissell  v.  Bristowe,  L.  R.  4  C.  P.  36,  38 
L.  J.  C.  P.  10,  19  L.  T.  Rep.  N.  S.  390,  17 
Wkly.  Rep.  123;  Maxted  v.  Paine,  L.  R.  6 
Exch.  132,  40  L.  J.  Exch.  57,  24  L.  T.  Eep. 
N.  S.  149,  19  Wkly.  Rep.  527)  unless  he 
guarantees  registration  by  the  buyer  (Cruse 
V.  Paine,  L.  R.  6  Eq.  641,  37  L.  J.  Ch.  711, 
19  L.  T.  Rep.  N.  S.  127,  17  Wkly.  Eep.  44 
[affirmed  in  L.  E.  4  Ch.  441,  38  L.  J.  Ch. 
225]  ;  Wynne  v.  Price,  3  De  G.  &  Sm.  310,  3 
Jur.  295,  5  E.  &  Can.  Cas.  465). 

21.  Right  of  seller  of  stock  to  indemnity 
against  calls  see  supra,  II,  6,  1,  b,   (iii). 

22.  See  infra,  II,  G,  2,  a,   (m). 

23.  Beebee  v.  Robert,  12  Wend.  (N.  Y.) 
413,  27  Am.  Dee.  132 ;  Carroll  v.  Walton,  etc., 
Co.,  48  Fed.  123;  Mortimer  v.  McCallun,  4 
Jur.  172,  9  L.  J.  Exch.  73,  6  M.  &  W.  58. 
And  see  cases  cited  infra,  note  32  et  seq. 

Conditional  acceptance. —  A  vendor  may,  if 
he  is  doubtful  of  a  proposed  vendee's  ability 
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thereof,**  unless  he  has  elected  to  look  to  the  broker  alone,^^  and  he  is  entitled 
in  a  proper  case  to  enforce  speciiic  performance.^  So  if  the  principal  has  paid 
money  to  the  other  party  pursuant  to  the  terms  of  the  contract,  it  cannot  be 
recovered  back.^  This  right  of  the  other  party  to  hold  the  principal  to  the  con- 
tract negotiated  for  him  by  the  broker  is  not  defeated  by  any  custom  whereby 
the  broker  is  regarded  as  the  person  liable  in  the  first  instance  on  the  contract,^^ 
and  it  exists  although  the  principal  is  not  disclosed  by  the  broker  when  he  nego- 
tiates the  contract.^^ 

(ii)  Validity  of  Oonteact.  To  entitle  the  other  party  to  a  transaction 
negotiated  by  a  broker  in  behalf  of  a  principal  to  rely  thereon,  there  must  be  a 
valid  contract.^  So  if  the  broker,  in  negotiating  the  contract,  practises  fraud  on 
his  principal,  and  the  other  party  is  privy  thereto  or  has  knowledge  thereof,  the 
principal  is  not  bound  thereby.^' 


to  carry  out  liis  contract  of  purchase,  accept 
the  contract  conditionally,  and  agree  to  sell, 
providing  the  purchaser  proves  able  to  per- 
form its  conditions.  Flynn  v.  Jordal,  124 
Iowa  457,  100  N.  W.  326. 

Estoppel. —  One  buying  through  his  broker, 
who  examines,  accepts,  and  agrees  to  the  price 
to  be  paid  for  goods,  is  estopped,  in  an  action 
for  the  price  by  the  shipper,  from  claiming 
that  the  quality  was  not  what  he  bargained 
for.  Killough  v.  Cleveland,  (Tex.  Civ.  App. 
1896)  33  S.  W.  1040. 

24.  Booman  v.  Jenkins,  12  Wend.  (N.  Y.) 
566,  27  Am.  Dec.  158.  And  see  cases  cited 
infra,  note  32  et  seq. 

Stock  transactions. —  Where  a  person  buys 
shares  on  the  stock  exchange  through  his 
broker  from  a  jobber,  and  has  them  carried 
over  to  a  future  settling  day,  and  in  the 
meantime  his  broker  has  been  declared  a  de- 
faulter on  the  stock  exchange,  a  relationship 
of  buyer  and  seller  is  established  between  him 
and  the  jobber;  and  where  such  a  buyer  on 
his  broker's  default  refuses  the  shares  at  the 
"  hammer  "  price  and  repudiates  the  transac- 
tion, the  jobbers  are  entitled  to  sell  out  the 
shares  and  recover  from  him  the  whole  differ- 
ence between  the  price  realized  and  the  price 
at  which  they  were  carried  over,  and  are  not 
restricted  to  the  difference  between  that  price 
and  the  "  hammer  "  price.  Anderson  v.  Beard, 
[1900]  2  Q.  B.  260,  5  Com.  Cas.  261,  69  L.  J. 
Q.  B.  610,  82  L.  T.  Rep.  N.  S.  714.  See  also 
Levitt  V.  Hamhlet,  5  Com.  Cas.  326. 

25.  Henry  Ames  Packing,  etc.,  Co.  v. 
Tucker,  8  Mo.  App.  95. 

26.  Paine  v.  Hutchinson,  L.  R.  3  Ch.  388, 
37  L.  J.  Ch.  485,  18  L.  T.  Rep.  N.  S.  380,  16 
Wkly.  Rep.  553 ;  In  re  Overend,  L.  R.  5  Eq. 
193,  37  L.  J.  Ch.  161,  16  Wkly.  Rep.  247: 
And  see  cases  cited  infra,  note  32  et  seq. 

If  the  principal  has  good  grounds  for  re- 
fusing specific  performance  of  a  contract  of 
sale  negotiated  by  a  broker,  his  rights  are 
not  prejudiced  bythe  broker's  delivering  pos- 
session to  the  purchaser  without  authority. 
Planer  v.  U.  S.  Equitable  L.  Assur.  Soc, 
(N.  J.  Ch.  1897)  37  Atl.  668. 

27.  London  Founders  Assoc,  v.  Clarke,  20 
Q.  B.  D.  576,  57  L.  J.  Q.  B.  291,  59  L.  T.  Rew. 
N.  S.  93,  36  Wkly.  Rep.  489 ;  Stray  v.  Russell, 
1  E.  &  E.  888,  6  Jur.  N.  S.  168,  29  L.  J. 
Q.  B.  115,  1  L.  T.  Rep.  N.  S.  443,  8  Wkly. 


Rep.  240,  102  E.  C.  L.  888.  See  also  Remfry 
V.  Butler,  E.  B.  &  E.  887,  5  Jur.  N.  S.  1298, 
7  Wkly.  Rep.  682,  96  E.  C.  L.  887. 

28.  Mortimer  v.  McCalln,  4-  Jur.  172,  9 
L.  J.  Exch.  73,  6  M.  &  W.  58. 

29.  Beebee  v.  Robert,  12  Wend.  (N.  Y.) 
413,  27  Am.  Dee.  132;  Campbell  v.  Hicks,  28 
L.  J.  Exch.  70. 

Privity  of  contract. —  It  has  been  held  that 
where  a  stock-broker  who  is  instructed  by  a 
client  to  carry  over  for  him  a  specified  num- 
ber of  shares  for  a  particular  account  pur- 
chases in  his  own  name  from  a  jobber  a  larger 
number  of  shares,  appropriating  in  his  books 
the  specified  number  to  the  client  and  the  re- 
mainder to  another  person,  no  such  con- 
tractual relation  is  established  between  the 
seller  of  the  shares  and  the  broker's  client  as 
will  entitle  the  former,  upon  the  failure  of 
the  broker,  to  maintain  an  action  against  the 
client  for  damages  for  refusing  to  accept  the 
shares  so  appropriated  to  him.  Beckhuson  v. 
Hamblet,  [1900]  2  Q.  B.  18,  5  Com.  Cas.  217, 
69  L.  J.  Q.  B.  431,  82  L.  T.  Rep.  N.  S.  459. 
See,  however,  Anderson  v.  Beard,  [1900]  2 
Q.  B.  260,  5  Com.  Cas.  261,  69  L.  J.  Q.  B. 
610,  82  L.  T.  Rep.  N.  S.  714;  In  re  Overend, 
L.  R.  5  Eq.  193,  37  L.  J.  Ch.  161,  16  Wkly. 
Rep.  247;  McDevitt  v.  Connolly,  15  L.  R.  Ir. 
500.    See  also  supra,  notes  3,  14. 

Double  satisfactions. —  An  agreement  be- 
tween two  brokers,  each  acting  for  an  undis- 
closed principal,  does  not  give  rise  to  two 
distinct  contracts,  one  between  the  brokers 
and  the  other  between  the  principals,  but  to 
one  contract  only,  and  separate  satisfactions 
cannot  be  obtained  from  both  broker  and  prin- 
cipal for  a  cause  of  action  arising  out  of  such 
contract.  Orvis  v.  Wells,  73  Fed.  110,  19 
C.  C.  A.  382. 

30.  Validity  of  contract  as  affected  by 
variance:  Between  bought  and  sold  notes 
See  supra,  note  9.  Between  broker's  entry 
and  actual  contract  see  supra,  note  9. 

31.  Cassard  v.  Hinman,  6  Bosw.  (N.  Y.)  S 
(where  the  principal  was  induced  by  his 
broker  to  enter  into  a  contract  of  sale  in  the 
belief  that  the  broker  was  acting  in  his  ex- 
clusive interest,  whereas  he  was  the  secret 
a^ent  of  the  purchaser,  and  it  was  held  that 
an  action  against  the  principal  for  breach 
of  the  contract  could  not  be  maintained)  ; 
HeaJey  v.  Martin,  33  Misc.   (N.  Y.)   236,  68 
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(hi)  Authority  of  Beoeer  to  Negotiate  Oonteact — (a)  In  General. 
If,  in  negotiating  a  transaction  in  behalf  of  a  principal,  a  broker  acts  within  the 
terms  of  the  authority  which  has  been  conferred  on  him  either  expressly  or  by 
implication,  the  principal  is  bound  thereby  and  the  other  party  may  hold  him  to 
the  bargain.*^  Beyond  this  the  principal  is  not  bound,^  in  the  absence  of 
ratification  ^  or  estoppel.^ 

(b)  Authority  to  Execute  Contract  of  Sale.     A  real-estate  broker  employed 


N.  Y.  Suppl.  413  (where  the  principal  was 
allowed  to  recover  back  his  land  from  the 
other  party  to  the  transaction)  ;  Ferguson  v. 
Gooch,  94  Va.  1,  27  S.  E.  397,  40  L.  E.  A. 
234  ( holding  that  where  the  purchaser's  agent 
without  his  knowledge  acts  also  as  the  agent 
of  the  vendor,  the  transaction  is  not  binding 
on  the  purchaser,  irrespective  of  actual 
fraud).  See,  however.  Glover  v.  Layton,  145 
111.  92,  34  N.  E.  53  (holding  that  the  fact 
that  the  broker  of  a  vendor  procured  a 
conveyance  to  be  made  to  a  third  person 
for  the  benefit  of  the  real  purchaser,  whom 
he  did  not  disclose  to  the  vendor,  and  that 
afterward  the  conveyance  was  made  to  the 
real  purchaser,  and  he  agreed  to  give  the 
broker  part  of  the  profits  arising  from  d 
resale  of  the  land,  did  not  constitute  a 
fraud  on  the  vendor)  ;  Dyas  v.  Cruise,  8 
Ir.  Eq.  407,  2  J.  &  L.  460  (holding  that 
while  a  broker  to  let  lands  is  bound  to 
let  them  to  the  best  advantage,  yet  a  6oraa 
fide  letting  may  not  be  avoided  by  the  prin- 
cipal on  the  ground  of  undervalue). 

Even  though  the  other  party  has  no  knowl- 
edge of  the  fraud,  yet  the  court  may  refuse 
to  compel  specific  performance  in  his  favor. 
Thus  if  a  broker  authorized  to  sell  land  at 
a  given  price,  three  years  aiter,  when  the 
value  has  greatly  advanced  and  is  rapidly 
rising,  sells  the  same  at  the  pric-e  named,  and 
at  a  great  sacrifice,  without  informing  his 
principal  of  the  rise  in  value,  it  is  such  a 
fraud  on  the  principal  that  a  court  of  equity 
will  refuse  to  enforce  a  conveyance  to  the 
purchaser.  Proudfoot  v.  Wightman,  78  111. 
553. 

32.  Eppens,  etc.,  Co.  v.  Littlejohn,  27  N.  Y. 
App.  Div.  22,  50  N.  Y.  Suppl.  251  (where  a 
sales  broker  was  held  to  have  authority  to 
extend  the  time  of  delivery)  ;  Sherman  Oil, 
etc.,  Co.  V.  Dallas  Oil,  etc.,  Co.,  (Tex.  Civ. 
App.  1903)  77  S.  W.  961  (holding  that 
brokers  authorized  to  make  a  contract  for 
the  sale  of  oil  have  implied  authority  to 
stipulate  the  quantity  which  the  seller  is 
bound  to  put  into  the  buyer's  tank  cars  in 
which  the  oil  is  to  be  delivered)  ;  Camp- 
bell V.  Hicks,  28  L.  J.  Exch.  70  (where 
a  letter  from  defendant's  broker  announcing 
to  his  principals  a  purchase  on  their  account 
on  cei-tain  terms  was  held  to  be  evidence  of 
a  preceding  authority  to  purchase,  not 
merely  on  precisely  the  terms  stated,  but  upon 
terms  not  unusual  nor  unreasonable  and  in 
substance  the  same ) . 

If  a  contract  informally  made  by  a  broker 
is  within  his  authority,  the  fact  that  the 
other  party  subsequently  sends  a  formal  con- 
tract differing  from  the  actual  contract  does 
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not  invalidate  the  latter.  Heyworth  v. 
Knight,  17  0.  B.  N".  S.  298,  10  Jur.  N.  S. 
866,  23  L.  J.  C.  P.  298,  112  E.  C.  L. 
298. 

33.  Iowa. —  Staten  v.  Hammer,  121  Iowa 
499,  96  N.  W.  964. 

'New  York. —  Nester  v.  Craig,  69  Hun  543, 
23  N.  Y.  Suppl.  948,  where  the  broker  vio- 
lated his  instructions  as  to  the  terms  of  a 
sale  eflfeoted  by  him. 

Pennsylvania. —  In  re  Fairmount  Cab  Co., 
9  Pa.  Co.  Ct.  201  (where  a  sales  broker  was 
held  to  have  no  implied  authority  to  stipu- 
late for  liquidated  damages  in  case  of  the 
purchaser's  default)  ;  Bruggeman  v.  Larze- 
lere,  14  Wkly.  Notes  Cas.  108  (where  a 
broker  employed  to  sell  a  certain  amount  of 
property  was  held  to  have  no  authority  to 
sell  a  less  amount) . 

Texas. —  Edwards  v.  Davidson,  (Civ.  App. 
1904)  79  S.  W.  48,  holding  that  a  real-estate 
agent  authorized  to  accept  a.  certain  sum  as 
earnest  money  is  not  thereby  given  power  to 
accept  Mexican  money  in  that  or  any  other 
sum. 

Virginia. —  Davis  v.  Gordon,  87  Va.  559, 
13  S.  E.  35,  where  a  broker  violated  his  in- 
structions as  to  a  sale  effected  by  him. 

West  Virginia. —  Tibbs  v.  Zirkle,  (1904) 
46  S.  E.  701,  holding  that  a  power  to  sell 
land  does  not  include  the  power  to  give  an 
option,  unless  so  expressed. 

England. —  Clinan  v.  Cooke,  1  Sch.  &  Lef. 
32,  9  Rev.  Rep.  3,  holding  that  a.  broker  au- 
thorized to  make  agreements  for  leases  for 
lives  or  years  cannot  make  an  agreement  in 
which  the  term  of  the  proposed  lease  is  not 
mentioned. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  143. 

This  is  especially  true  where  the  other 
party  enters  into  the  unauthorized  contract 
with  knowledge  of  the  agent's  true  authority. 
Fleming  v.  Burke,  122  Iowa  433,  98  N.  W. 
288;  Gilbert  v.  Baxter,  71  Iowa  327,  32  N.  W. 
364. 

Duty  to  ascertain  broker's  authority. —  A 
party  dealing  with  a  speciaJ  agent  is  ordi- 
narily bound  to  ascertain  the  extent  of  his 
authoritv.  Hardwiek  v.  Kirwan,  91  Md.  285, 
46  Atl.  987;  Kramer  v.  Blair,  88  Va.  456,  13 
S.  E.  914;  Merritt  v.  Wassenich,  49  Fed.  785, 
holding  that  one  who  purchases  real  estate 
from  a  non-resident  owner  through  a  broker 
is  bound  to  ascertain,  not  only  the  terms  of 
his  authority,  but  also  the  correspondence  by 
Which  such  authority  was  obtained.  Secret 
instructions  to  broker  see  infra,  II,  G,  2,  a, 
(HI),    (o). 

34.  See  infra,  II,  G,  2,  a,   (in),    (f). 

35.  See  infra,  II,  G,  2,  a,   (in),   (g). 
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to  find  a  purchaser  lias  no  inherent  authority  to  execute  a  contract  of  sale  in 
behalf  of  his  principal.'^  His  authority  is  limited  to  the  power  of  finding  a  pur- 
chaser satisfactory  to  the  principal,  in  the  absence  of  a  stipulation,  express  or 
implied,  to  the  contrary.'''  A  broker  employed  to  sell  goods,  however,  has 
inherent  power  to  enter  into  a  contract  for  their  sale  and  delivery.^ 

(c)  Authority  to  Sell  on  Credit.  A  broker  employed  to  sell  real  or  personal 
property  has  no  authority  to  sell  on  total  or  partial  credit.*' 

(d)  Authority  to  Give  Warranty.  A  broker  employed  to  sell  real  or  per- 
sonal property  has  ordinarily  no  power  to  effect  a  sale  with  warranty.^ 

(e)  Custom  and  Usage,  In  employing  brokers  to  sell  or  to  buy  property, 
the  principal  gives  them  authority  to  sell  or  to  buy  according  to  the  customs  and 
usages  prevailing  among  the  class  of  brokers  in  question.*'     So  a  principal  is 


36.  California. —  Rutenberg  v.  Main,  47 
Cal.  213. 

Colorado. —  See  Rundle  v.  Cutting,  18  Colo. 
337,  32  Pac.  944;  Malone  v.  McCullough,  15 
Oolo.  460,  24  Pac.  1040. 

Illinois. —  Johnson  v.  Dodge,  17  111.  433, 
holding  that  specific  performance  of  a  con- 
tract for  the  sale  of  land  made  with  a,  real- 
estate  agent  on  parol  authority  will  not  be 
decreed,  without  full  and  satisfactory  proof 
of  the  authority,  or  where  it  seems  doubt- 
ful whether  the  authority  was  not  assiuned 
and  the  transaction  fraudulent. 

Iowa. —  Gilbert  v.  Baxter,  71  Iowa  327,  32 
N.  W.  364. 

Minnesota. —  Stillman  v.  Fitzgerald,  37 
Minn.  186,  33  N.  W.  564. 

New  Jersey. —  Scull  v.  Brintonj  55  N.  J. 
Eq.  489,  37  Atl.  740;  Lindley  v.  Keim,  54 
N.  J.  Eq.  418,  34  Atl.  1073. 

Texas. —  See  Edwards  v.  Davidson,  ( Civ. 
App.  1904)    79  S.  W.  48. 

Virginia. —  See  Kramer  -17.  Blair,  88  Va. 
456,  13  S.  E.  914;  Davis  V.  Gordon,  87  Va. 
559,  13  S.  E.  35. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  143. 

Estoppel  to  deny  broker's  authority  see 
infra,  note  54. 

Ratification  of  contract  of  sale  see  infra, 
notes  46,  47,  50. 

37.  Rutenberg  v.  Main,  47  Cal.  213;  Wil- 
liams V.  Woods,  16  Md.  220,  holding  that 
where  a  broker  has  authority  to  make  an 
absolute  sale,  not  subject  to  the  approval  of 
the  vendor,  his  principal,  and  within  the 
scope  of  such  authority  makes  such  a  sale, 
it  is  valid,  whether  the  broker  was  influenced 
in  making  it  by  the  approbation  of  the  ven- 
dor's clerk  or  not,  and  whether  the  sale  was 
afterward  objected  to  by  the  vendor  or 
not. 

Variance  between  contract  authorized  and 
that  made. —  Where  a  broker  to  sell  has 
power  to  sign  a  contract,  if  the  contract  signed 
by  him  varies  from  the  instructions  given 
by  his  principal,  it  will  not  be  specifically 
enforced  against  the  latter.  Morris  v.  Ruddy, 
20  N.  J.  Eq.  236. 

38.  Dunn  v.  Wright,  51  Barb.  (N.  Y.)  244, 
holding,  however,  that  he  cannot  make  a 
contract  in  his  own  name. 

39.  Staten  v.  Hammer,  121  Iowa  499,  96 
N.  W.  964 ;  Smith  v.  McCann,  205  Pa.  St.  57, 


54  Atl.  498  (holding  that  a  broker  who  has 
an  exclusive  right  for  sixty  days  to  sell,  at 
a  fixed  price,  certain  real  estate,  cannot  bind 
his  principal  by  a  contract  in  which  the  time 
for  completion  of  the  purchase  and  the  pay- 
ment of  the  price  is  extended  thirty  days 
after  the  expiration  of  the  sixty  days)  ;  Ed- 
wards V.  Davidson,  (Tex.  Civ.  App.  1904) 
79  S.  W.  48;  Wiltshire  v.  Sims,  1  Campb. 
258,  10  Rev.  Rep.  673. 

This  is  especially  true  where  he  is  em- 
ployed to  sell  for  cash.  Rundle  v.  Cutting, 
18  Colo.  337,  32  Pac.  994 ;  Gilbert  v.  Baxter, 
71  Iowa  327,  32  N.  W.  364;  Wanless  v. 
McCandless,  38  Iowa  20. 

Custom  as  to  selling  on  credit  see  infra, 
note  41. 

40.  Boardman  v.  Spooner,  13  Allen  (Mass.) 
353,  90  Am.  Dec.  196;  Dodd  v.  Farlow,  11 
Allen  (Mass.)  426,  87  Am.  Dec.  726;  Coleman 
V.  Garrigues,  18  Barb.  (N.  Y.)  60'.  See  also 
Malone  v.  MeCuUough,  15  Colo.  460,  24  Pac. 
1040. 

Warranty  as  to  quality. —  A  broker  having 
power  to  sell  may,  when  not  specially  re- 
stricted from  so  doing,  sell  with  a  warranty 
as  to  the  quality  of  the  article  sold,  or  as 
to  its  fitness  for  a  particular  use.  Murray 
V.  Smith,  4  Daly  (N.  Y.)  277.  Contra, 
Boardman  t\  Spooner,  13  Allen  (Mass.)  353, 
90  Am.  Dec.  196;  Dodd  v.  Farlow,  11  Allen 
(Mass.)  426,  87  Am.  Dec.  726. 

Sale  by  sample. —  Where  a  cotton  broker, 
with  the  permission  of  the  owner,  takes  sam- 
ples of  a  cargo  of  cotton  and  exhibits  them 
to  one  who,  relying  on  the  samples,  pur- 
chases a  portion  of  the  cargo,  the  owner  is 
responsible  for  a  breach  of  warranty,  if  the 
bulk  of  the  cotton  does  not  correspond  with 
the  samples.  Boorman  v.  Jenkins,  12  Wend. 
(N.  Y.)  566,  27  Am.  Dec.  158.  So  a  broker 
having  authority  to  sell  goods  without  re- 
striction as  to  the  mode  may  sell  by  sample, 
and  if  the  bulk  of  the  articles  sold  turns  out 
to  be  of  inferior  quality  to  the  sample,  the 
principal  is  liable.  Andrews  v.  Kneeland.  6 
Cow.   (N.  Y.)    354. 

Custom  as  to  giving  warranty  see  infra, 
note  41. 

Ratification  of  sale  with  warranty  see  in- 
fra, notes  46,  51. 

41.  Coles  V.  Bristowe,  L.  R.  4  Ch.  3,  38 
L.  J.   Oh.  81,   19  L.  T.  Rep.  N.  S.  403,   17 

[II,  G.  2,  a,  (ill),  (e)] 


296     [19  Cye.] 


FACTORS  AND  BROKERS 


bonnd  by  a  contract  of  purchase  entered  into  by  his  broker,  although  it  omits  a 
stipulation  contained  in  the  authorization,  where  the  stipulation  is  such  that  it  is 
annexed  by  custom  to  tlie  contract.*' 

(f)  Ratification  and  Repudiation  —  (1)  Necessity  of  Ratipioation.  If  a 
contract  negotiated  by  a  broker  is  made  subject  to  confirmation  by  the  principal, 
it  is  not  binding  on  the  latter  until  lie  ratifies  it.*^  So  if  a  broker  assumes  to  act 
for  another  without  authority,  or  if  a  broker  having  a  special  authority  acts  in 
violation  of  his  instructions  or  beyond  the  terras  thereof,  there  must  ordinarily 
be  a  ratification  by  the  principal,  else  he  is  not  bound  thereby.^ 

(2)  Effect  of  Ratification.  A  transaction  negotiated  by  a  broker  who 
assumes  without  authority  to  act  for  another  becomes  binding  upon  the  latter 
ah  initio  if  he  ratifies  it.*^  So  a  principal  is  bound  if  he  ratifies  acts  done  by  his 
broker  in  violation  of  his  instructions  or  beyond  the  terms  of  his  authority.*^ 

(3)  What  Constitutes  Ratification.  It  constitutes  a  ratification  of  the 
broker's  unauthorized  acts,  where  the  principal,  with  full  knowledge  of  the 
facts,*''  does  any  positive  act  indicating  an  intention  to  abide  by  the  transaction  as 
negotiated  by  the  broker.*^  Tims  if  the  principal  accepts  and  retains  property 
bought  for  him  by  the  broker  without  authority,*'  or  if  he  conveys  or  tenders  a 
conveyance   of   property  sold  for  him   by  the   broker  without  authority,^"  or 


WTcly.  Eep.  105;  Nigkalls  ».  Merry,  L.  R. 
7  H.  L.  530,  45  L.  J.  Ch.  575,  32  L.  T.  Rep. 
N.  S.  623,  23  Wkly.  Rep.  663;  Heyworth  v. 
Knight,  17  C.  B.  N.  S.  298,  10  Jur.  N.  S.  866, 
33  L.  J.  C.  P.  298,  112  E.  C.  L.  298. 

A  custom  cannot  prevail  against  the  ex- 
press terms  of  a  contract.  Thus  a  custom 
that  purchasers  of  land  need  not  pay  cash, 
although  the  terms  of  sale  are  for  cash  pay- 
ment, will  not  sustain  a  contract  of  sale  made 
by  a  real-estate  agent  who  violated  an  in- 
struction to  sell  for  "  one-third  cash."  Wan- 
less  V.  McGandless,  38  Iowa  20. 

Custom  as  to  confirmation  by  principal  of 
purchase  or  sale. —  If  it  is  the  custom  of  trade 
that  a  contract  of  purchase  or  sale  must  be 
confirmied  by  the  principal,  the  contract  is 
not  binding  until  so  confirmed.  Sumner  v. 
Stewart,  69  Pa.  St.  321;  Johnson  %.  Fair- 
mont Mills,  116  Fed.  537. 

Custom  as  to  selling  with  warranty. —  A 
merchandise  broker  has  no  im{)lied  authority 
from  the  usages  of  trade  to  bind  his  prin- 
cipal by  a  warranty  that  goods  sold  by  him 
are  of  a  merchantable  quality.  Boardman  v. 
Spooner,  13  Allen  (Mass.)  353,  90  Am.  Dec. 
106;  Dodd  V.  Farlow,  11  Allen  (Mass.)  426, 
87  Am.  Dec.  720. 

43.  Heyworth  v.  Knight,  17  C.  B.  N.  S. 
29S,  10  Jur.  N.  S.  866,  33  L.  J.  0.  P.  298, 
112  E.  C.  L.  298. 

43.  Powell  t.  Binney,  54  Nebr.  690,  74 
N.  W.  1073;  Sumner  v.  Stowart,  69  Pa.  St. 
321;  Johnston  c.  Fairmont  Mills,  116  Fed. 
537. 

Waiver  of  confirmation. —  Where  plaintifT's 
oiTer,  through  a,  broker,  to  sell  to  defendant 
certain  cotton,  was  accepted  subject  to  plain- 
tiff's confirmation,  and  before  confirmation 
there  were  rumors  of  plaintiff's  insolvency, 
whereupon  defendant  insisted  that  plaintiff 
should  give  security,  such  insistence  was  not 
a  waiver  of  the  requirement  that  he  confirm 
the  contract.  Johnston  v.  Fairmont  Mills, 
116  Fed.  537. 
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Custom  as  to  confirmation  by  principal  see 

supra,  note  41. 

44.  Tibbs  v.  Zirkle,  (W.  Va.  1904)  46 
S.  E.  701.  See,  however,  injra,  II,  G,  2,  a, 
(III),    (F),    (4). 

45.  Seymour  v.  Slide,  etc.,  Gold  Mines,  42 
Fed.  633.  And  see  cases  cited  m^ra,  note 
47  et  seq. 

46.  Hoyt  V.  Tuxbuiy,  70  111.  331;  Flynn 
V.  Jordal,  124  Iowa  457,  100  N.  W.  326  (both 
holding  a  principal  boimd  by  a  contract 
of  sale  executed  by  his  broker  without  au- 
tlrority)  ;  Brower  v.  Lewis,  19  Barb.  (N.  Y.) 
574  (holding  a  principal  bound  by  a  war- 
ifinty  given  by  his  broker  without  authority ) . 
And  see  cases  cited  infra,  note  47  et  seq. 

Retrospective  operation  of  ratification. — 
The  ratification,  by  the  owner  of  land,  of  a 
contract  for  its  sale,  made  by  a  broker  with- 
out authority,  relates  back  to  the  making  of 
the  contract.  Roby  v.  Cossitt,  78  111.  638; 
Lyons  f.  Wait,  51  N.  J.  Eq.  60,  26  Atl.  334. 

Ratification  of  broker's  representations  see , 
infra,  note  75. 

47.  Topliff  V.  Shadwell,  (Kan.  Sup.  1902) 
07  Pac.  545;  Rowan  v.  Hyatt,  45  N.  Y.  138; 
Edwards  v.  Davidson,  (Tex.  Civ.  App.  1904) 
79  S.  W.  48,  collectively  holding  that  a  prin- 
cipal docs  not  ratify  a  contract  of  sale  exe- 
cuted without  authority  or  containing  un- 
authorized terms  where  he  has  no  knowledge 
of  the  contract  or  of  its  terms.  So  one  is  not 
bound  as  by  ratification  of  a  sale  of  his  prop- 
erty by  a  broker  if  his  approval  was  brought 
about  by  misstatements  by  the  brolcer  as  to 
the  terms  of  sale.  Halsey  v.  Monteiro,  92 
Va.  581,  24  S.  E.  258. 

48.  Lyons  f.  Wait,  51  N.  J.  Eq.  60,  26 
Atl.  334. 

Acquiescence  as  ratification  see  infra,  IT, 
G,  2,  a,   (III),   (F),   (4). 

49.  Whilden  v.  Merchants',  etc.,  Nat.  Bank, 
64  Ala.  1,  38  Am.  Rep.  1. 

50.  Hoyt  V.  Tuxbury,  70  111.  331.  See, 
however,  Roby  v.  Cossitt,  78  111.  638. 
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accepts  and  retains  the  price  of  property  so  sold,^'  lie  is  ordinarily  bound  by  the 
transaction. 

(i)  Repudiation.  If  a  principal  repudiates  a  contract  made  for  him  by  his 
broker  subject  to  liis  confirmation  he  is  not  bound  thereby.^^  A  principal  for 
whom  personal  property  has  been  purchased  on  terms  not  authorized  by  him 
must  repudiate  the  transaction  within  a  reasonable  time,  however,  else  he  becomes 
bound  as  by  ratification.^^ 

(g)  Estoppel.  A  person  may  be  estopped  to  deny  the  agency  of  a  broker 
who  has  acted  for  him  in  negotiating  a  contract.^  So  if  the  principal  holds  out 
the  broker  as  having  a  certain  authority,  he  cannot,  as  against  one  who  deals  with 
the  broker  on  the  faith  thereof,  deny  that  such  authority  was  in  fact  given ; 
secret  instructions  to  the  contrary  are  of  no  avail.'' 

b.  Rights  Independent  of  Contract  Negotiated  by  Broker  or  Collateral 
Thereto  ^ — (i)  In  General.  A  principal  who  employs  a  broker  to  buy  property 
is  not  liable  to  repay  money  borrowed  of  a  thii-d  person  by  the  broker  to  pay 
for  it.'''  However,  if  a  principal  employs  a  broker  to  charter  a  boat,  he  is 
liable  to  the  ship-owner  for  damages  resulting  to  the  vessel  from  his  (the  prin- 
cipal's) refusal  to  accept  the  cargo.'^  So  the  owner  of  a  building  who  employs 
a  broker  to  obtain  tenants  is  liable  for  negligence  on  his  (the  principal's)  part 
resulting  in  injuries  to  a  prospective  tenant  while  examining  the  building  in 
company  with  the  broker .''    A  broker  employed  to  make  sales  has  no  implied 


51.  Keen  v.  Maple  Shade  Land,  etc.,  Co., 
63  N.  J.  Eq.  321,  50  Atl.  467  [reversing  61 
N.  J.  Eq.  497,  48  Atl.  596];  Brower  v. 
Lewis,  19  Bai-b.  (N.  Y.).574,  holding  that, 
where  a  broker  has  no  authority  to  sell  by 
sample,  his  principals  cajanot  affirm  the  sale, 
and  get  an  increased  price  on  account  of  the 
warranty  implied  from  the  exhibition  of  the 
sample,  and  keep  it,  and  then  say  they 
did  not  authorize  the  warranty.  See,  how- 
ever, Fleming  v.  Burge,  (Iowa  1904)  98  N.  W. 
288;  Clark  v.  Bird,  66  N.  Y.  App.  Div.  284, 
72  N.  Y.  Suppl.  769. 

52.  Powell  t.  Binney,  54  Nebr.  690,  74 
N.  W.  1073. 

53.  Foster  v.  Rockwell,  104  Mass.  167; 
Clews  V.  Jamieson,  182  U.  S.  461,  21  S.  Ct. 
845,  45  L.  ed.  1183  [reversing  96  Fed.  648, 
38  C.  C.  A.  473].  See  also  Crabb  v.  Miller, 
24  L.  T.  Rep.  N.  S.  219,  19  Wkly.  Rep.  519 
[affirmed  in  24  L.  T.  Hep.  N.  S.  892,  19 
Wkly.  Rep.  882].  See,  however,  supra,  II, 
G,  2,  a,   (III),  (F),  (1). 

54.  Warrick  v.  Smith,  137  111.  504,  27 
N.  E.  709  (holding  that  a  purchaser  who  has 
paid  money  to  the  real-estate  agent  employed 
by  his  vendor  to  induce  the  agent  to  assist 
him  in  the  transaction  is  estopped  to  deny 
that  the  agent  is  his  agent,  in  a  suit  against 
him  by  the  vendor  to  reform  the  deed,  which 
was  drawn  by  the  agent  for  both  parties,  on 
the  ground  of  mutual  mistake)  ;  Seymour  v. 
Slide,  etc..  Gold  Mines,  42  Fed.  633  (holding 
that  a  purchaser  who  accepts  the  title  and 
makes  part  payment  according  to  the  terms 
of  an  agreement  between  the  vendor  and  the 
broker  through  whom  the  sale  is  made  is 
estopped  to  deny  the  broker's  authority  to 
make  the  agreement) . 

55.  Southern  Cotton  Oil  Co.  v.  Shreveport 
Cotton  Oil  Co.,  Ill  La.  387,  35  So.  610 
(holding  that  where  a  broker  exhibited  to 


plaintiffs  a  telegram  from  defendants  author- 
izing him  to  sell  for  them  oil  of  a  certain 
grade,  plaintiffs  did  not  have  to  look  beyond 
the  telegram,  and  defendants,  having  held  out 
the  broker  as  authorized  to  make  the  sale, 
are  bound  by  his  act,  notwithstanding  any 
secret  instructions)  ;  Foster  v.  Rockwell,  104 
Mass.  167  (holding  that  the  fact  that  a 
broker  depa.rted  from  a  course  of  dealing  with 
a  buyer  as  to  the  place  of  purchasing  goods 
ordered  through  him  is  no  defense  to  the 
buyer  in  an  action  for  the  price,  where  the 
seller  had  no  notice  df  such  course  of  dealing, 
and  the  broker  was  not  otherwise  limited  as 
to  the  manner  of  executing  the  transaction). 
See  also  Nickalls  v.  Merry,  L.  R.  7  H.  L. 
530,  45  L.  J.  Ch.  575,  32  L.  T.  Rep.  N.  S. 
623,  23  Wkly.  Rep.  663;  Coles  v.  Bristowe, 
L.  R.  4  Ch.  3,  38  L.  J.  Ch.  81,  19  L.  T.  Rep. 
N.  S.  403,  17  Wkly.  Rep.  105.  However,  the 
fact  that  real-estate  agents  erected  a  sign 
on  property,  showing  that  it  was  for  sale  by 
them,  without  mentioning  the  owner's  name, 
does  not  constitute  a  holding  out  of  the 
agents  by  the  owner  to  the  public  as  having 
a  general  authority  to  bind  him  by  a  sale 
of  the  property.  Davis  v.  Gordon,  87  Va.  559, 
13  S.  E.  35. 

56.  Right  of  seller  of  stock  to  indemnity 
against  calls  see  supra,  II,  G,  1,  b,   (iii). 

Rights  of  shareholder  where  blank  transfer 
of  stock  lodged  with  broker  is  fraudulently 
filled  in  by  him  and  transferred  see  Cobpoea- 
TioNS,  10  Cyc.  627  note  15. 

57.  Martin  v.  Peters,  4  Rob.  (N.  Y.)  434; 
Indiana  Bank  v.  Bugbee,  1  Abb.  Dec.  (N.  Y.) 
86,  3  Keyes  (N.  Y.)  461,  3  Transcr.  App. 
(N.  Y.)  243. 

58.  Carroll  v.  Walton,  etc.,  Co.,  48  Fed. 
123. 

59.  Boyd  v.  U.  S.  Mortgage,  etc.,  Co.,  94 
N.  Y.  App.  Div.  413,  88  N.  Y.  Suppl.  289. 

[II,  G,  2,  b,  (i)] 
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authority  to  bind  the  principal  by  the  submission  of  an  incidental  controversy  to 
arbitration.^ 

(ll)  AUTSORITT  OF  BROKER  TO  DISPOSE  OF  PrINCIFAL^S  PROPERTY — 
(a)  In  Oeneral.  If  a  broker  intrusted  with  money  pays  it  away  in  the  ordinary 
course  of  business  for  value,  the  principal  cannot  recover  it  from  the  recipient, 
unless  the  latter  knew  or  should  have  known  that  the  money  was  being  mis- 
applied.^' However,  a  broker  authorized  to  deliver  a  bill  of  lading  only  on  pay- 
ment of  a  draft  attached  thereto  cannot  bind  the  principal  by  a  delivery  itiade 
without  such  payment.^  JSTor  can  a  broker  ordinarily  bind  the  principal  by  a 
sale  of  property  of  the  latter  in  the  broker's  possession,^  unless  he  has  been 
authorized  so  to  do.**  So  if  a  broker  obtains  possession  of  goods  by  falsely 
representing  to  the  owner  that  he  has  a  purchaser  for  them,  and  then  sells  them 
to  another,  the  owner  may  recover  them  or  their  value  from  the  buyer."' 

(b)  Pledges!''^  Since  the  possession  of  the  principal's  personal  property  by  a 
broker  gives  him  an  apparent  ownership,  a  transfer  thereof  by  the  broker  to  a 
hona  fide  pledgee  for  value  without  notice  is  ordinarily  valid  as  against  the 
principal.*' 

(hi)  Avteoritt  OF  Broker  to  Receive  Payment.  In  the  absence  of 
estoppel  arising  against  the  principal,*^  or  custom  or  usage  of  trade  to  the  con- 


60.  Ingraham  v.  Whitmore,  75  111.  24. 

61.  TLomson  v.  Clydesdale  Bank,  [1893] 
A.  C.  282,  62  L.  J.  P.  C.  91,  67  L.  T.  Ecp.  N.  S. 
156,  1  Reports  255. 

62.  Stollenwerek  v.  Thaeher,  115  Mass.  224. 

63.  Eodliff  V.  Dallinger,  141  Mass.  1,  4 
N.  E.  805,  55  Am.  Rep.  439.  See,  however, 
Marshall  v.  Ender,  125  111.  370,  17  N.  E.  464 
[affirming  20  111.  App.  312]. 

64.  Whitehead  v.  Tuckett,  15  East  400,  13 
Eev.  Rep.  509. 

65.  Soltau  V.  Gerdau,  119  N.  Y.  380,  23 
N.  E.  864,  16  Am.  St.  Rep.  843  [affirming  48 
Hun  537,  1  N.  Y.  Suppl.  163]  ;  Hentz  v.  Mil- 
ler, 94  N.  Y.  64 ;  Ck)llins  'v.  Ralli,  20  Hun 
(N.  Y.)  246;  Soltau  v.  Loewenthal,  1  N.  Y. 
Suppl.  168. 

66.  Pledge  as  violation  of  broker's  duty  to 
principal  see  supra,  II,  D,  7. 

67.  Dix  V.  Tully,  14  La.  Ann.  456;  Henry 
V.  Philadelphia  Warehouse  Co.,  81  Pa.  St.  76; 
Laussatt  v.  Lippincott,  6  Serg.  &  R.  (Pa.) 
386,  9  Am.  Dec.  440;  Goodwin  v.  Robarts,  1 
App.  Cas.  476,  45  L.  J.  Exch.  748,  35  L.  T. 
Rep.  N.  S.  176,  24  Wkly.  Rep.  987,  so  holding 
as  to  negotiable  securities.  See  also  Associa- 
tion V.  Miller,  1  Wkly.  Notes  Cas.  (Pa.)  120; 
Mocatta  v.  Bell,  24  Beav.  585,  4  Jur.  N.  S.  77, 
27  L.  J.  Ch.  237,  53  Eng.  Reprint  483.  Contra, 
Bragg  V.  Meyer,  4  Fed.  Cas.  No.  1,801,  McAll. 
408;  Haynes  t\  Foster,  2  Cromp.  &  M.  237, 
3  L.  J.  Exch.  153,  4  Tyrw.  65;  Ex  p.  Greg- 
ory, 2  Mont.  De  G.  &  C.  613. 

Knowledge  of  agency. —  A  broker  who  has 
reason  to  know  that  another  broker  of  whom 
he  buys  stock  sells  it  merely  as  the  agent  of 
an  unnamed  principal  has  no  right  to  pre- 
sume that  such  principal  has  authorized  the 
agent  to  pledge  the  stock  for  his  own  debt, 
and  cannot  hold  the  stock  by  virtue  of  such 
a  pledge,  unauthorized  or  unratified  by  the 
principal.  Fisher  v.  Brown,  104  Mass.  259, 
6  Am.  Rep.  235. 

Measure  of  damages  see  Stollenwerck  v. 
Thaeher,  115  Mass.  224;   Davis  v.  Funk,  39 

[II,  G.  2,  b,  (I)] 


Pa.  St.  243,  80  Am.  Deo.  519,  holding  that 
where  a  note  left  by  the  owner  with  a  broker 
to  be  sold  was  pledged  by  the  latter  for  a  loan 
to  himself,  and  on  default  of  payment  was 
sold  by  the  pledgee  for  much  less  than  its 
face,  without  notice,  the  owner,  having  ten- 
dered the  advance  made  by  the  pledgee,  may 
recover  from  him  the  diflerence  between  that 
sum  and  the  face  of  the  note. 

Priorities. —  As  to  stock  deposited  by  plain- 
tiff with  brokers  subsequently  becoming  in- 
solvent as  security  for  the  advances  which 
they  might  make  in  execution  of  plaintiff's 
orders,  and  which  had  also  been  pledged  by 
them,  plaintiff  is  entitled  to  a  preference  over 
other  customers,  whose  stock  was  purchased 
on  a  margin,  since  they  and  plaintiff  are  not 
similarly  situated.  Accordingly,  where  one 
of  plaintiff's  certificates  of  stock  so  deposited 
as  security  by  him  and  pledged  by  the  brokers 
with  other  stock  purchased  by  them  on  mar- 
gins for  other  customers  was  sold  by  the 
pledgee,  with  a  portion  of  the  other  stock, 
and  the  balance  of  the  pledged  stock  was  sub- 
sequently sold  by  the  assignee  of  the  brokers, 
to  whom  it  had  been  turned  over  by  the 
pledgee,  plaintiff  had  the  right  to  follow  the 
proceeds  of  the  sales,  and  was  entitled  to 
priority  in  payment  over  the  other  custom- 
ers. But  the  mere  fact  that  the  brokers  had 
in  their  possession  a  certificate  of  stock  for 
the  same  number  of  shares  in  the  same  cor- 
poration as  a  certificate  belonging  to  plaintiff, 
^\hich  had  been  sold  by  them  and  the  money 
converted  to  their  own  use,  does  not  make 
plaintiff  the  equitable  owner  of  the  other 
certificate,  so  as  to  entitle  him  to  follow  it 
into  the  hands  of  the  pledgee.  Sillcocks  v. 
Gallaudet,  66  Hun  (N.  Y.)  522,  21  N.  Y. 
Suppl.  552.  See  also  Willard  v.  White,  56 
Hun  (N.  Y.)  581,  10  N.  Y.  Suppl.  170. 

68.  Talmage  v.  Nevius,  1  Sweeny  (N.  Y.) 
38  (where  a  broker  negotiated  a  sale  in  the 
principal's  office,  and  afterward  had  posses- 
sion of  the  evidence  of  title  to  the  property 
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traiy,^'  a  payment  made  to  a  broker  and  not  received  by  the  principal  is  not  ordi- 
narily binding  on  the  latter  as  a  payment  to  liim,™  unless  the  broker  has  express 
or  implied  authority  to  receive  it,  in  which  case  the  rights  of  the  parties  are  the 
same  as  if  the  payment  had  been  made  to  the  principal^"  Thus  a  broker  employed 
to  sell  property  has  no  inherent  authority  to  receive  the  price,  and  consequently  if 
the  purchaser  pays  it  to  liim  and  the  principal  does  not  receive  it,  it  does  not  con- 
stitute a  payment  to  the  latter."    Much  less  is  a  person  bound  by  a  payment 


and  the  evidence  of  the  money  to  be  paid, 
and  his  acts  up  to  the  time  of  payment  were 
apparently  ratified  by  the  principal,  and  the 
purchaser  was  ignorant  that  he  was  only  a 
broker)  ;  Irvine  v.  Watson,  5  Q.  B.  D.  102, 
49  L.  J.  Q.  B.  239,  42  L.  T.  Rep.  N.  S.  51,  28 
Wkly.  Rep.  353;  Heald  v.  Kenworthy,  10 
Exch.  739,  1  Jur.  N.  S.  70,  24  L.  J.  Exch.  76, 
3  Wkly.  Rep.  176  (holding  by  implication 
that  if  the  seller  has  by  his  conduct  induced 
the  buyer  to  believe  that  the  latter's  broker 
has  already  paid  the  seller,  in  consequence  of 
whitjh  the  buyer  pays  his  broker  the  price, 
the  seller  cannot  recover  of  the  buyer)  ;  Town- 
send  V.  Inglis,  Holt  278,  3  E.  C.  L.  116 
(holding  that  where  a  principal  has  allowed 
his  broker  to  take  payment  for  goods  sold  by 
drawing  bills  on  the  purchaser  in  his  own 
name  without  mention  of  the  principal,  the 
latter  is  bound  by  such  mode  of  payment,  on 
the  insolvency  of  the  agent  after  a  particular 
payment  made).  See  also  Prank  v.  Levy,  10 
Ohio  Cir.  Ct.  554,  6  Ohio  Gir.  Dee.  819. 

The  fact  that  the  seller  delivered  the  in- 
voice of  goods  to  the  buyer's  broker,  who 
fraudulently  made  out  an  invoice  in  his  own 
name,  does  not  estop  the  seller  from  recover- 
ing the  price  from  the  buyer,  although  the 
latter  paid  it  to  the  broker  on  the  strength 
of  the  fraudulent  invoice.  Gallup  v.  Lederer, 
1  Hun  (K  Y.)  282;  Bassett  v.  Lederer,  1 
Hun  (N.  Y.)  274,  3  Thomps.  &  0.  (N.  Y.) 
671. 

Payment  after  termination  of  broker's  au- 
thority.—  Where  land  is  intrusted  to  real- 
estate  agents  to  sell  and  collect  the  purchase- 
money,  the  purchaser  is  entitled  to  credit  for 
payment  to  an  agent  of  the  real-estate  agents, 
although  made  after  he  was  discharged;  he 
having  been  held  out  as  authorized  to  receive 
payments  due  on  contracts,  and  notice  of 
withdrawal  of  his  authority  not  having 
been  given  to  the  purchaser.  Meeker  v.  Man- 
nia,  162  111.  203,  44  N.  E.  397.  See,  however, 
Rohde  V.  Marquis,  (Mich.  1903)   97  N.  W.  53. 

The  fact  that  the  seller  allows  the  day  of 
payment  to  pass  without  demanding  the  price, 
and  that  the  buyer  subsequently  pays  it  to 
his  broker,  does  not  estop  the  seller  to  de- 
mand the  price  of  the  buyer,  w'here  there  is 
no  invariable  custom  to  demand  prepajrment 
(Irvine  v.  Watson,  5  Q.  B.  D.  102,  49 
L.  J.  Q.  B.  239,  42  L.  T.  Rep.  N.  S.  51,  28 
Wkly.  Rep.  353;  Heald  v.  Kenworthy,  3 
C.  L.  R.  612,  10  Exch.  739,  1  Jur.  N.  S.  70, 
24  L.  J.  Exch.  76,  3  Wkly.  Rep.  176.  See 
also  Western  R.  Co.  v.  Roberts,  4  Phila. 
(Pa.)  110),  or  where  the  buyer  knows  that 
the  seller  is  accustomed  to  deliver  goods 
before    actual    payment    therefor    and    has 


acquiesced  in  that  course  of  dealing  (Morey 
V.  Webb,  6o  Barb.  (N.  Y.)  22).  See,  how- 
ever, Kymer  v.  Suweroropp,  1  Campb.  109. 

69.  Toledano  v.  Klingender,  6  La.  691.  See 
also  Lentilhon  v.  Vorwerck,  Lalor  (N.  Y.) 
443. 

If  the  principal  is  known  to  the  buyer,  a 
custom  permitting  the  broker  to  receive  the 
price  does  not  protect  the  buyer  in  paying 
the  same  to  the  broker.  Higgins  v.  Moore, 
34  N.  Y.  417  [reversing  6  Bosw.  344]. 

A  custom  in  conflict  with  the  express  terms 
of  the  contract  does  not  protect  the  buyer  in 
paying  the  price  to  the  seller's  broker. 
Campbell  v.  Hassell,  1  Stark.  233,  2  E.  C.  L. 
94.  And  see  Thornton  v.  Meux,  M.  &  M.  43, 
22  E.  C.  L.  467. 

70.  See  cases  cited  infra,  note  72. 

71.  Melone  v.  Ruffino,  129  Cal.  514,  62  Pac. 
93,  76  Am.  St.  Rep.  127  (where  a  purchaser 
who  paid  a  deposit  to  the  vendor's  broker, 
who  was  authorized  to  receive  it,  was  allowed 
to  recover  it  from  the  vendor  on  his  breach 
of  the  contract  to  convey)  ;  Kallbom  v.  Lipp, 
20  111.  App.  414;  Henken  v.  Schwicker,  67 
N.  Y.  App.  Div.  196,  73  N.  Y.  Suppl.  656 
(in  both  of  which  cases  a  payment  by  the 
lender  of  the  proceeds  of  the  loan  to  the 
borrower's  broker  was  held  binding  on  the 
borrower)  ;  Frank  v.  Levy,  10  Ohio  Cir.  Ct. 
554,  6  Ohio  Oir.  Dec.  819  (where  a  payment 
to  the  vendor's  broker  was  held  binding  on 
the  vendor ) . 

72.  Toledano  v.  Klingender,  6  La.  691; 
Higgins  f!.  Moore,  34  N.  Y.  417  [reversing  6 
Bosw.  344] ;  John  Hurd  Co.  v.  Consolidated 
Steel,  etc.,  Co.,  47  N.  Y.  App.  Div.  467,  62 
N.  Y.  Suppl.  439;  Dunn  v.  Wright,  51  Barb. 

(N.  Y.)  244;  Harrison  v.  Ross,  44  N.  Y. 
Super.  Ct.  230;  Lentilhon  v.  Vorwerck,  Lalor 

(N.  Y.)  443  (holding  that  where  bills  of  ex- 
change are  sold  through  a  broker  for  cash 
on  delivery,  in  the  absence  of  usage,  the  pos- 
session of  the  bills  by  the  broker  authorizes 
the  vendee,  in  the  absence  of  any  communica- 
tion from  the  sellers,  to  suppose  either  that 
the  broker  has  advanced  the  money,  or  that 
the  sellers  have  taken  his  security,  and 
therefore  the  vendee  will  be  protected  in  pay- 
ment to  the  broker)  ;  Western  R.  Co.  v.  Rob- 
erts, 4  Phila.  (Pa.)  110  (so  holding  where 
the  broker  does  not  have  possession  and  au- 
thority to  deliver  the  goods  sold).  See, 
however,    Seabrook    v.    Hammond     5    Rich. 

(S.  C.)   160. 

This  is  especially  true  where  the  purchaser 
knows  or  should  know  that  the  broker  is 
acting  as  such  (Graham  v.  Duckwall,  8  Bush 
(Ky.)  12.  Contra,  Campbell  v.  Hassell,  1 
Stark.  233,  2  E.  0.  L.  94,  holding  that  pay- 
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made  for  his  benefit  where  the  money  is  paid,  not  to  liis  broker,  but  to  the  broker 
of  the  payer  himself.'^ 

(iv)  MlSMEPRESENTATlom  OF  BROKER.  The  principal  is  ordinarily  respon- 
sible for  representations  made  by  the  broker  in  the  course  of  his  employment.''^ 
Accordingly  if  a  broker  employed  to  sell  property  makes  misrepresentations  in 
effecting  the  sale,  the  rights  and  liabilities  of  the  buyer  and  seller  are  the  same  as 
if  the  representations  had  been  made  by  the  seller  himself.'^ 


ment  made  to  the  broker  is  good,  where  the 
name  of  the  principal  is  not  diselosed,  al- 
though the  purchaser  Icnows  that  the  broker 
sold  for  some  unknown  principal.  And  see 
Faveuc  v.  Bennett,  11  East  35,  holding,  how- 
ever, that  where  the  buyer  is  also  indebted  to 
the  same  broker  for  another  parcel  of  goods, 
the  property  of  a  different  person,  and  he 
makes  a  payment  to  the  broker  generally, 
which  is  larger  than  the  amount  of  either  de- 
mand, but  less  than  the  two  together,  and 
afterward  the  broker  stops  payment,  such 
payments  ought  to  be  equitably  apportioned 
as  between  the  several  ovmers  of  the  goods 
sold,  who  are  only  respectively  entitled  to  re- 
cover the  difference  from  the  buyer.  See  also 
Thornton  v.  Meux,  M.  &  M.  43,  22  E.  C.  L. 
467 ) ,  or  where  the  principal  is  known  to  the 
purchaser  (Higgins  v.  Moore,  34  N.  Y.  417 
[reversing  6  Bosw.  344] ;  John  Hurd  Co.  v. 
Consolidated  Steel,  etc.,  Co.,  47  N.  Y.  App. 
Div.  467,  62  N.  Y.  Suppl.  439;  Higgins  v. 
Grindrod,  16  Phila.  (Pa.)  200.  See  also 
Blackburn  v.  Scholes,  2  Campb.  341). 

Sale  by  broker  as  principal. —  It  has  been 
held  that  if  the  owner  of  goods  allows  his 
broker  to  sell  them  as  a  principal,  the  pur- 
chaser will  be  discharged  by  payment  to  the 
broker  in  any  way  which  would  have  been 
sufficient  had  he  been  the  real  owner.  Coatea 
V.  Lewes,  1  Campb.  444.  See  also  Blackburn 
V.  Scholes,  2  Campb.  341.  It  is  otherwise  if 
the  principal  is  disclosed  at  the  time  of  sale 
(Blackburn  v.  Scholes,  supra],  or  if  the 
owner  does  not  know  that  the  broker  is 
selling  as  a  principal  ( Crosby  v.  Hill,  39  Ohio 
St.  100  [affirming  8  Ohio  Dec.  (Reprint) 
663,  9  Cine.  L.  Bui.  156]). 

VaymeoX  after  termination  of  broker's  au- 
thority.—  A  payment  made  by  the  purchaser 
to  the  vendor's  broker  after  his  authority  has 
expired  is  not  ordinarily  a  payment  to  the 
vendor.  Eohde  v.  Marquis,  (Mich.  1903)  97 
N.  W.  53.  See,  however.  Meeker  v.  Mannia, 
162  111.  203,  44  N.  E.  397. 

73.  Ortmeier  v.  Ivory,  208  111.  577,  70 
N.  E.  665  [affirming  109  111.  App.  361]  ;  Gal- 
lup V.  Lederer,  1  Hun  (N.  Y.)  282;  Bassett 
V.  Lederer,  1  Hun  (N.  Y.)  274,  3  Thomps. 
&  C.  (N.  Y.)  671;  Morey  v.  Webb,  65  Barb. 
(N.  Y.)  22;  Irvine  v.  Watson,  5  Q.  B.  D. 
102,  49  L.  J.  Q.  B.  239,  42  L.  T.  Rep.  N.  S. 
51,  28  Wldy.  Rep.  353;  Kymer  v.  Suwer- 
eropp,  1  Campb.  109;  Heald  v.  Kenworthv, 
10  Exch.  739,  1  Jur.  N.  S.  70,  24  L.  J.  Excid. 
76,  3  Wkly.  Rep.  176. 

Identity  of  principal  see  supra,  II,  C,  2,  e. 

74.  Whilden  v.  Merchants',  etc.,  Nat.  Bank, 
64  Ala.  1,  38  Am.  Rep.  1. 

Double  agency. — ^Where  a  contract  is  signed 
by  plaintiff,   as  one  of  the   parties,   and  by 
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the  broker  through  whom  it  was  effected  for 
defendant,  the  other  party,  the  broker  cannot 
be  considered  the  agent  of  both  parties  so 
as  to  relieve  defendant  from  responsibility 
for  his  misrepresentations.  Dawson  v.  Chis- 
holm,  1  N.  Y.  Suppl.  171. 

75.  McBean  v.  Fox,  1  111.  App.  177  (holding 
that  a  broker's  power  to  negotiate  the  sale 
of  a  note  implies  the  power  to  give  such  in- 
formation as  would  ordinarily  be  called  for, 
and  that  his  false  representations  as  to  his 
principal's  financial  condition  bind  the  lat- 
ter) ;  Lobdell  v.  Baker,  1  Mete.  (Mass.)  193, 
35  Am.  Dec.  358  (holding  that  false  repre- 
sentations of  a  broker  employed  to  sell  a 
note,  concerning  the  character  of  the  note 
and  the  parties  thereto,  are  binding  on  the 
principal,  although  made  contrary  to  the  prin- 
cipal's express  instructions)  ;  Ahern  v.  Good- 
speed,  72  N.  Y.  108  [affirming  9  Hun  263] 
(holding  that  where  plaintiff,  being  indebted 
to  a  note  broker,  placed  his  note  in  his  hands 
to  be  sold  at  a  discount  of  twelve  per  cent, 
the  proceeds  to  be  applied  on  his  account,  and 
defendant  purchased  the  note  of  the  broker 
at  the  discount  stated,  on  the  latter's  repre- 
sentation that  it  was  first-class  business 
paper,  plaintiff  was  estopped  from  setting  up 
usury)  ;  Prevail  v.  Fitch,  5  Whart.  (Pa.) 
325,  34  Am.  Dec.  558  (holding  that  where 
defendant,  the  payee  of  a  note  under  seal,  in- 
dorsed it  in  blank,  and  put  it  into  the  hands 
of  a  broker  who  took  it  to  plaintiff,  and,  on 
being  asked  by  him  as  to  its  value,  pointed 
to  defendant's  indorsement,  and  assured  him 
of  its  sufficiency,  whereupon  plaintiff  dis- 
counted the  note,  plaintiff  might  recover  from 
defendant  the  amount  paid  the  broker,  as  the 
note  was  a  specialty,  and  the  indorser  for 
that  reason  was  not  bound) .  See,  however. 
Planer  v.  U.  S.  Equitable  L.  Assur.  Soc, 
(N.  J.  Ch.  1897)   37  Atl.  668. 

Reliance  on  representations. —  To  make  a 
vendor  liable  on  account  of  his  agent's  mis- 
representations in  the  .  sale,  the  purchaser 
must  have  relied  on  the  misrepresentations, 
and  not  upon  the  fact  that  the  agent  was 
willing  to  join  in  the  purchase.  Pineville 
Land,  etc.,  Co.  v.  Hollingsworth,  53  S.  W. 
279,  21  Ky.  L.  Rep.  899. 

Ratification. —  Where  land  was  sold  by  a 
broker  who  made  representations  to  induce 
defendant  to  purchase  which  were  known  to 
the  broker  to  be  false  but  were  relied  on  by 
defendant  to  his  injury,  plaintiff  by  availing 
himself  of  the  benefits  of  the  transaction  is 
hound  by  the  representations,  whether  the 
broker  was  his  appointed  agent  or  not.  Wil- 
liamson V.  Tyson,   105  Ala.  644,  17   So.  336. 

Estoppel  of  purchaser. —  Where  an  agent  to 
sell  property  sells  to  a  firm  of  which  he  is 
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(v)  Notice  to  Broker  as  Notice  to  Principal.''^  A  principal  is  ordi- 
narily cliargeable  with  knowledge  acquired  by  liis  broker  in  the  course  of  the 
employment.'" 

3.  Rights  of  Broker  Against  Third  Persons  —  a.  In  General.  If  a  broker 
sells  stock  for  a  price  payable  at  a  future  day,  and  a  third  person,  for  the  accom- 
modation of  the  principal,  accepts  a  bill  drawn  by  the  latter  in  favor  of  the 
broker  upon  the  broker's  agreement  to  apply  the  price,  when  received,  in 
payment  of  the  bill,  the  broker  cannot,  as  against  the  accepter,  deduct  from  the 
price  a  sura  due  the  broker  from  the  principal  on  a  previous  transaction.'^ 
An  exchange  broker  may  recover  on  a  bill  bought  by  him,  although  he  has  not 
taken  out  a  license  as  required  by  statute.''  However,  the  promise  of  a  prospec- 
tive purchaser  to  convey  part  of  the  land  to  the  owner's  broker  if  he  would 
introduce  the  purchaser  to  the  owner  is  contrary  to  public  policy,  and  cannot  be 
enforced  by  the  broker.^ 

b.  Right  of  Lien.  If  a  broker  employed  to  buy  goods  pays  the  price,  he 
may  under  some  circumstances,  as  against  third  persons  claiming  under  the  buyer, 
be  entitled  to  the  benefit  of  a  vendor's  lien.'^  So  if  a  person  in  possession  of 
securities  owned  by  another  fraudulently  deposits  them  with  liis  broker  to  secure 
particular  advances,  the  broker  has  a  general  lien  thereon  even  as  against  the  true 
owner.^  However,  a  broker  who  holds  securities  given  by  his  principal  to  secure 
a  loan  procured  for  the  latter  cannot,  as  against  the  lender,  appropriate  the  pro- 
ceeds of  the  securities  to  the  payment  of  a  debt  due  the  broker  from  the 
principal.^^ 

c.  Rights  Based  on  Contract  Negotiated  by  Broker.  As  a  rule  a  contract 
negotiated  by  a  broker  in  behalf  of  a  principal  cannot  found  a  right  of  action  in 
favor  of  the  broker  against  the  other  contracting  party .^ 


a  member,  without  the  knowledge  of  the  prin- 
cipal that  he  is  interested  in  the  purchase, 
the  partners  of  the  agent  cannot  recover  dam- 
ages of  the  principal  on  account  of  misrepre- 
sentations made  by  the  agent,  they  being  par- 
ties to  his  violation  of  his  trust.  Pineville 
Land,  etc.,  Co.  v.  Hollingsworth,  53  S.  W. 
279,  21  Ky.  L.  Rep.  899. 

76.  See  also  supra,  II,  G,  1,  b,   (l). 

77.  Vercruysse  v.  Williams,  112  Fed.  206, 
50  C.  C.  A.  486,  holding  that  a  broker  em- 
ployed to  find  a  purchaser  may,  after  the 
conclusion  of  the  contract  of  sale,  lawfully 
become  the  agent  of  the  purchaser  to  pass 
on  the  title,  pay  the  price,  and  receive  the 
deed,  if  the  purchaser  has  knowledge  of  his 
former  relation  to  the  vendor ;  and  hence 
that  knowledge  acquired  by  the  broker  after 
the  contract  of  sale  was  closed  that  an  out- 
standing mortgage  executed  by  the  vendor 
was  intended  by  the  parties  thereto  to  cover 
the  land  embraced  in  the  contract  of  sale, 
but  that  through  a  mistake  of  the  scrivener 
a  difi'erent  tract  was  described  therein,  was 
chargeable  to  the  purchaser  and  precluded 
him  from  disputing  the  mortgagee's  right  to 
have  the  mortgage  reformed  so  as  to  make  it 
embrace  the  land  purchased.  See,  however, 
Moorehead  v.  Gilmore,  77  Pa.  St.  118,  18  Am. 
Hep.  435. 

78.  Hills  V.  Mesnard,  10  Q.  B.  266,  16  L.  J. 
Q.  B.  306,  59  E.  C.  L.  266. 

79.  Lindsey  v.  Rutherford,  17  B.  Mon.  (Ky.) 
245. 

80.  Smith  v.  Townsend,  109  Mass.  500. 

81.  Imperial  Bank  v.  London,  etc.,  Docks 


Co.,  5  Ch.  D.  195,  46  L.  J.  Ch.  335,  36  L.  T. 
Rep.  N.  S.  233. 

82.  Jones  r.  Peppercorne,  1  Johns.  430,  5 
Jur.  N.  S.  140,  28  L.  J.  Ch.  158,  7  Wkly.  Rep. 
103. 

83.  James'  Appeal,  89  Pa.  St.  54. 

84.  Gridley  v.  Bayless,  43  111.  App.  503 
(holding  that  where  a  contract  for  the  sale 
of  real  estate  provides  that  in  case  of  default 
the  defaulting  party  shall  pay  to  the  broker 
of  the  other  party  a  certain  sum,  an  action 
for  the  amount  must  be  brought  in  the  name 
of  the  principal)  ;  McKinney  v.  Harvie,  38 
Minn.  IS,  35  N.  W.  668,  8  Am.  St.  Rep.  640 
(holding  that  a  deposit  made  by  a  purchaser 
on  the  price  cannot  be  recovered  back  by 
his  broker  on  the  vendor's  refusal  to  convey)"; 
Lawyer  v.  Post,  109  Fed.  512,  47  C.  C.  A. 
491  (holding  that  a  broker  who  takes  an 
option  for  the  purchase  of  property  in  his 
own  name  but  in  reality  for  the  benefit  of 
a,  customer,  to  whom  he  demands  its  convey- 
ance, having  himself  no  interest  in  the  con- 
tract beyond  a  contingent  commission  in  case 
a  sale  is  made,  cannot  maintain  a  suit  for 
specific  enforcement  of  the  contract ) .  See 
also  Paine  v.  Loeb,  96  Fed.  164,  37  C.  C.  A. 
434,  where  brokers  entered  into  a  contract 
for  the  purchase  of  bonds  from  defendant, 
claiming  to  act  for  an  undisclosed  principal, 
and  stipulating  that  they  should  in  no  man- 
ner be  held  liable  on  the  contract,  which,  as 
they  had  reason  to  believe,  was  made  by  de- 
fendant under  a  misapprehension  as  to  the 
value  of  the  bonds,  while  in  fact  they  were 
acting  for  themselves,  and  it  was  held  that 
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4.  Rights  of  Third  Persons  Against  Broker  ^ —  a.  In  General.  A  broker  who 
has  accepted  property  from  one  who  has  no  title  or  authority  to  sell,  and  disposed 
of  it  pursuant  to.  his  principal's  instructions,  is  liable  in  damages  to  the  true  owner, 
altliough  he  acted  in  good  faith  and  in  the  regular  course  of  business.*^  •  One  to 
whom  a  buyer  has  pledged  bought  notes  may,  on  the  buyer's  rescinding  the  con- 
tract for  fraud  of  the  broker,  recover  from  the  broker  deposits  made  with  him  by 
the  buyer  in  part  payment  of  the  price.^ 

b.  Rights  of  Other  Party  to  Contract  Negotiated  by  Broker  —  (i)  Rights 
Based  on  Contract —  (a)  Where  Broker  Contracts  For  Himself.  If  a  broker 
enters  into  a  contract  in  his  own  behalf,  his  liabilities  under  the  contract  are 
those  of  a  principal  and  ordinarily  the  same  as  if  he  were  not  a  broker.^ 

(b)  Where  BroTcer  Contracts  For  Disclosed  Principal.  If  a  broker,  at  the 
time  of  negotiating  a  contract,  discloses  his  principal,  the  principal  only,  and  not 
the  broker,  is  liable  thereon.*' 


they  could  not  maintain  an  action  on  the 
contract  —  not  as  agents  for  an  undisclosed 
principal,  because  no  such  principal  existed, 
nor  as  principals,  because,  by  their  fraudu- 
lent misrepresentations,  they  had  secured 
immimity  from  liability  on  the  contract  as 
such,  and  estopped  themselves  from  claim- 
ing rights  which  were  correlative  with  such 
liability. 

Action  for  breach  of  contract. —  Ordinarily 
a  broker  cannot  sue  the  other  contracting 
party  for  breach  of  a  contract  made  in  be- 
half of  his  principal  (Pairlie  v.  Fenton,  L.  R. 
5  Exch.  169,  39  L.  J.  Exch.  107,  22  L.,  T. 
Rep.  N.  S.  373,  28  Wkly.  Rep.  700.  See, 
however.  Short  v.  Spackman,  2  B.  &  Ad.  962, 
22  E.  0.  L.  402),  and  this  is  so  although  the 
principal  is  undisclosed  (Sharman  v.  Brandt, 
L.  R.  6  Q.  B.  720,  40  L.  J.  Q.  B.  312,  19 
Wkly.  Rep.  936).  It  has  been  held,  how- 
ever, that  a  real-estate  broker  may  sue  a  pur- 
chaser who  has  refused  to  carry  out  his  con- 
tract with  the  vendor,  whereby  the  broker 
has  los*  his  right  to  a  commission,  and  this 
although  he  had  agreed  to  look  to  the  vendor 
for  it.  Livermore  v.  Crane,  26  Wash.  529, 
67  Pac.  221,  57  L.  R.  A.  401.  But  see  Cohen 
V.  Hershfield,  16  Daly  (N.  Y.)  96,  9  N.  Y. 
Suppl.  512,  holding  that  where  a  vendee 
fraudulently  conceals  the  fact  that  she  pur- 
chased through  a  broker  employed  by  the 
vendor,  and  represents  that  a  third  person 
was  the  procuring  cause  of  the  sale,  whereby 
the  vendor  is  induced  to  pay  the  commissions 
to  such  third  person,  the  broker  cannot  sue 
the  purchaser  for  lost  commissions,  as  the 
vendor's  liability  to  him  is  not  affected  by 
such  payment  to  the  third  person. 

Action  for  price. —  An  ordinary  merchan- 
dise broker  cannot  maintain  an  action  in  his 
own  name  for  the  price  of  the  goods  sold  by 
him.  White  v.  Chouteau,  10  Barb.  (N.  Y.) 
202.  Contra,  Hearshy  v.  Hichox,  12  Ark.  125, 
holding  that  a  broker  interested  in  the  per- 
formance of  the  contract  to  the  extent  of  his 
commission  may  sue  for  the  price  in  his  own 
name.  If,  however,  the  broker  has  guaran- 
teed the  sale  (White  v.  Chouteau,  supra) 
or  advanced  money  upon  the  goods  sold 
(White  V.  Chouteau,  supra;  White  f.  Chou- 
teau, 1  E.  D.  Smith  (N.  Y.)  493),  he  may 
sue  for  the  price  in  his  own  name. 

[II,  G.  4,  a] 


85.  Liability  of  stock  jobber  to  indemnify 
seller  against  calls  on  winding  up  of  company 
see  supra,  II,  G,  1,  b,   (ill),  (B). 

86.  Bercich  v.  Marye,  9  Nev.  312;  Jennie 
Clarkson  Home  for  Children  v.  Union  Pac. 
R.  Co.,  92  N.  Y.  App.  Div.  618,  87  N.  Y. 
Suppl.  1137;  Jennie  Clarkson  Home  for  Chil- 
dren V.  Missouri,  etc.,  R.  Co.,  92  N.  Y.  App. 
Div.  617,  87  N.  Y.  Suppl.  1138;  Jennie  Clark- 
son Home  for  Children  v.  Chesapeake,  etc.,  R. 
Co.,  92  N.  Y.  App.  Div.  491,  87  N.  Y.  Suppl. 
348  [affirming  41  Misc.  214,  83  N.  Y.  Suppl. 
913]  (the  last  three  cases  holding  that  where 
a  New  York  stock  exchange  broker,  in  the 
name  of  his  firm,  and  his  cashier,  who  per- 
sonally knew  the  treasurer  of  a  corporation, 
in  good  faith  witnessed  a  forged  power  of  at- 
torney authorizing  a  transfer  of  bonds  be- 
longing to  the  corporation  by  such  treasurer 
before  the  transfer  agent  of  the  corporation 
issuing  the  bonds,  and  such  transfer  agent 
acted  on  such  power  and  transferred  the 
bonds,  according  to  a  custom  existing  in  New 
York  city  transfer  offices  for  such  transfer 
agents  to  accept  the  witnessing  of  such  pow- 
ers of  attorney  by  stock  exchange  brokers  as 
a  sufficient  guaranty  of  the  identity  of  the 
individual  executing  the  power,  the  broker 
was  liable  over  to  the  corporation  issuing  the 
bonds  on  such  corporation's  being  compelled 
to  replace  the  same,  as  having  guaranteed  to 
it  the  genuineness  of  the  power  of  attorney)  ; 
Williams  v.  Merle,  11  Wend.  (N.  Y.)  80,'  25 
Am.  Dec.  604;  Fowler  v.  Hollins,  L.  R.  7 
Q.  B.  616,  41  L.  J.  Q.  B.  277,  27  L.  T.  Rep. 
N.  S.  168,  20  Wkly.  Rep.  868  [affirmed  in 
L.  R.  7  H.  L.  757,  44  L.  J.  Q.  B.  169,  33 
L.  T.  Rep.  N.  S.  73].  See,  however,  Cooper 
V.  Illinois  Cent.  R.  Co.,  38  N.  Y.  App.  Div. 
22,  57  N.  Y.  Suppl.  925. 

87.  Wilson  v.  Short,  6  Hare  366,  12  Jur. 
301,  17  L.  J.  Ch.  289,  31  Eng.  Ch.  366. 

88.  Nott  V.  Papet,  15  La.  306;  Wynne  V. 
Price,  3  De  G.  &  Sm.  310,  3  Jur.  295,  5  R.  & 
Can.  Cas.  465;  Gurney  v.  Womersley,  4 
E.  &  B.  133,  1  Jur.  N.  S.  328,  24  L.  J.  Q.  B. 
46,  82  E.  C.  L.  133;  Wilson  v.  Short,  6  Hare 
366,  12  Jur.  301,  17  L.  J.  Ch.  289,  31  Eng. 
Ch.  366.  See,  however,  Buck  v.  Doyle,  4 
Gill  (Md.)  478,  45  Am.  Dec.  176. 

89.  Bailey  v.  Galbreath,  100  Tenn.  599,  47 
S.  W.  84   (holding  that  note  brokers  are  not 
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(o)  Where  Broker  Contracts  For  Undisclosed  Principal.  A  broker  who 
enters  into  a  contract  without  disclosing  his  principal  assumes  the  principal's 
obligations  thereunder,  as  against  the  other  contracting  party,  and  the  latter  may 
accordingly  hold  him  responsible  on  the  contract,^"  unless,  on  learning  the  princi- 


personally  liable  for  loss  on  a  forged  note 
sold  by  them,  where  they  disclosed  their  prin- 
cipal) ;  Gadd  V.  Houghton,  1  Ex.  D.  357,  46 
L^J.  Exch.  71,  35  L.  T.  Eep.  N.  S.  222,  24 
Wkly.  Eep.  975  (holding  that  the  broker  of 
a  seller  is  not  liable  for  the  latter's  breach  of 
contract  in  failing  to  deliver  the  goods)  ; 
Cass  V.  Eudele,  2  Vern.  Ch.  280,  23  Eng. 
Reprint  781 ;  Dixon  v.  Parker,  2  Ves.  219,  28 
Eng.  Reprint  142.  See,  however,  Brown  v. 
Black,  L.  R.  8  Ch.  939,  42  L.  J.  Ch.  814,  29 
L.  T.  Rep.  N.  S.  362,  21  Wkly.  Rep.  892. 

Liability  of  buyer's  broker  for  price.— A 
broker  who  effects  a  purchase  in  behalf  of  a 
principal  is  not  liable  for  the  price.  Sim- 
mons V.  More,  100  N.  Y.  140,  2  N.  E.  640; 
Southwell  V.  Bowditch,  1  C.  P.  B.  374,  45 
L.  J.  C.  P.  630,  35  L.  T.  Rep.  N.  S.  196.  24 
Wkly.  Eep.  838,  so  holding  in  the  absence  of 
a  usage  to  the  contrary. 

Liability  of  seller's  broker  to  return  de- 
posit on  price. —  If  a  purchaser  makes  a  de- 
posit on  the  price  with  the  vendor's  broker, 
and  the  money  is  remitted  to  the  vendor,  the 
broker  is  not  liable  to  the  purchaser  in  an 
action  to  recover  the  deposit  on  the  vendor's 
refusal  to  convey  (Bogart  v.  Crosby,  80  Cal. 
195,  22  Pac.  84.  See  also  Fowler  v.  Quail, 
36  Kan.  507,  13  Pac.  784,  holding  that  a 
real-estate  agent  who  received  a  part  pay- 
ment of  purchase-money  on  a  sale,  condi- 
tioned that  the  offer  be  accepted  by  the 
owner  on  the  terms  and  conditions  specified 
or  the  money  be  returned,  is  not  liable,  in 
an  action  by  the  purchaser  for  the  money,  if 
the  offer  was  accepted  by  the  owner  and  the 
money  paid  to  him,  and  if  at  the  time  of  ac- 
ceptance the  owner  and  purchaser  by  agree- 
ment varied  the  terms  and  conditions  on 
which  the  agent  sold),  unless  by  stipulation 
with  the  purchaser  he  makes  himself  per- 
sonally liable  for  a  return  of  the  deposit 
in  case  the  sale  falls  through  (Mead  v.  Alt- 
geld,  136  111.  298,  26  N.  E.  388  [affirming  33 
111.  App.  373]).  The  rule  is  otherwise  if, 
on  the  vendor's  refusal  to  convey,  he  de- 
livers the  money  to  the  broker  for  the  pur- 
chaser. Phelps  V.  Brown,  95  Cal.  572,  30 
Pac.  774.  See,  however,  Bogart  v.  Crosby, 
swpra. 

SuflSciency  of  disclosure  of  principal  see 
infra,  II,  G,  4,  b,  (i),  (c). 

90.  Baxter  v.  Duren,  29  Me.  434,  50  Am. 
Dec.  602.  And  see  cases  cited  infra,  this 
note,  and  notes  92,  93. 

Liability  for  price. —  A  broker  who  pur- 
chases property  without  disclosing  the  name 
of  his  principal  becomes  personally  liable  for 
the  price.  Knapp  v.  Simon,  86  N.  Y.  311 
[reversing  46  N.  Y.  Super.  Ct.  225],  96  N.  Y. 
284,  6  N.  Y.  Civ.  Proc.  1  [reversing  49  N.  Y. 
Super.  Ct.  17] ;  Darlington  Iron  Co.  v.  Foote, 
16  Fed.  646. 

Liability    for    breach    of    contract.— If    a 


broker  sells  property  for  an  undisclosed  prin- 
cipal he  is  liable  for  the  seller's  refusal  to 
deliver  the  goods  (McKown  v.  Gettys,  80 
S.  W.  169,  25  Ky.  L.  Rep.  2070;  Magee  v. 
Atkinson,  6  L.  J.  Exch.  115,  2  M.  &  W.  440) 
or  for  the  seller's  breach  of  warranty  (Nott 
V.  Papet,  15  La.  306;  Waring  v.  Mason,  18 
Wend.  (N.  Y.)  425). 

Liability  to  refund  price. —  If  a  broker, 
without  disclosing  a  principal,  sells  securities 
which  turn  out  to  be  void,  he  is  liable  to  the 
buyer  for  the  amount  of  the  price  which  the 
latter  has  paid.  Pugh  v.  Moore,  44  La.  Ann. 
209,  10  So.  710;  Sgrg  v.  FaurSs,  15  La.  Ann. 
189;  Merriam  V.  Wolcott,  3  Allen  (Mass.) 
258,  80  Am.  Dec.  69,  holding  that  where  a 
broker  sells  a  forged  note  without  disclosing 
the  name  of  his  principal,  the  fact  that  he 
paid  over  the  money  to  his  principal  before 
it  was  demanded  by  the  purchaser  does  not 
relieve  the  broker  from  liability  if  there  was 
no  unreasonable  delay  in  notifying  him  after 
the  discovery  of  the  forgery. 

Liability  to  indemnify  seller  of  stock  against 
calls. —  A  broker  who  buys  stock  for  an  un- 
disclosed principal  is  liable  to  the  seller  for 
assessments  on  the  stock  which  were  collected 
of  him  because  of  the  buyer's  failure  to  regis- 
ter the  transfer  on  the  corporation's  books. 
Lichten  ».  Verner,  8  Pa.  Dist.  218;  Boultbee 
V.  Gzowski,  29  Can.  Supreme  Ct.  54.  See  also 
supra,  II,  G,  1,  b,   (in). 

Sufficiency  of  disclosure  of  principal. —  To 
relieve  a  note  broker  from  liability  on  an 
implied  warranty  of  the  genuineness  of  a 
note  sold  by  him,  which  afterward  proved  to 
be  forged,  the  transaction  must  have  been 
such  that  the  purchaser  understood,  or  ought 
as  a  man  of  reasonable  intelligence  to  have 
understood,  that  he  was  dealing  with  the 
principal.  Worthington  v.  Cowles,  112  Mass. 
30.  The  mere  fact  that  a  broker  employed  to 
sell  a  note  stated  that  a  certain  person  (his 
undisclosed  principal)  said  that  he  would 
sell  goods  for  the  paper  does  not  amount  to 
a  disclosure  of  his  principal.  Baxter  v. 
Duren,  29  Me.  434,  50  Am.  Dec.  602.  So  the 
words  "  rediscounts.  First  National  Bank, 
Fairmont,  Neb.,"  in  a  letter  by  a  broker  offer- 
ing commercial  paper  for  sale,  do  not  notify 
any  one  purchasing  the  same  that  the  broker 
is  acting  as  the  agent  of  the  bank.  Hamlin 
V.  Abell,  120  Mo.  188,  25  S.  W.  516.  The 
fact  that  a  broker  in  making  a  purchase 
stated  to  the  seller  that  the  commodity  pur- 
chased was  for  the  "  Blissville  Distillery " 
does  not  show  a  sufficient  disclosure  of  his 
principal  to  relieve  the  broker  from  liability, 
it  appearing  that  the  distillery  named  was 
not  a  corporation,  that  the  seller  did  not 
know  its  proprietors,  and  that  the  broker  di- 
rected that  the  charge  be  made  to  him.  Cobb 
V.  Knapp,  71  N.  Y.  348,  27  Am.  Rep.  51 
{affirming  42  N.   Y.   Super.   Ct.   91].     How- 
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pal's  name,  he  elects  to  proceed  against  him  in  preference  to  the  broker.''  If  the 
broker  contracts  in  his  own  name,  it  is  not  sufficient  to  relieve  lum  of  liability  as 
principal  that  the  other  party  knows  that  he  is  a  broker ;  '^  nor  is  it  sufficient  to 
relieve  him  of  liability  that  he  discloses  the  fact  that  he  is  acting  in  behalf  of 
another,  where  he  does  not  in  addition  disclose  the  principal's  name.'^ 

(ii)  Rights  Independent  of  Contract  or  Collateral  Thereto  —  (a)  In 
Oeneral.  If  a  purchaser  makes  an  overpayment  of  the  price  to  the  seller's  broker 
he  may  recover  the  excess  of  the  broker.'*  So  long  as  the  purchase  stands,  liow- 
ever,  a  parchaser  who  has  paid  the  vendor's  broker  a  commission  as  part  consid- 
eration cannot  recover  it  back  because  of  a  mutual  mistake  as  to  the  dimensions 
of  the  property.''  If  the  vendor's  broker  has  agreed  to  divide  the  commissions 
with  the  purciiaser,  the  latter  is  entitled  to  his  share  as  against  the  broker.'^ 


ever,  a  sold  note  reciting,  "  We  have  this  day 
sold  to  you  on  account  of  James  Morand  & 
Co.,  Valencia,"  etc.,  shows  an  intention  to 
make  the  foreign  principals,  and  not  the 
brokers,  liable.  Gadd  v.  Houghton,  1  Ex.  D. 
357,  46  L.  J.  Exch.  71,  35  L.  T.  Rep.  N.  S. 
222,  24  Wkly.  Rep.  975. 

Necessity  of  written  disclosure. —  In  the 
rice  trade  a  custom  exists  that  vphere  a 
broker  does  not  disclose  in  the  contract  note 
the  name  of  the  principal  dealt  with,  al- 
though he  may  mention  it  orally,  he  is  liable 
on  the  contract  as  principal.  Bacmeister  v. 
Fenton,  1  Cab.  &  E.  121. 

91.  Cobb  V.  Knapp,  71  N.  Y.  348,  27  Am. 
Rep.  51,  holding,  however,  that  the  cora- 
menceraient  of  an  action  against  the  principal 
after  a  disclosure  of  him  by  the  broker  is  not 
conclusive  of  an  election  to  hold  the  principal 
alone  liable. 

Double  satisfactions  from  undisclosed  prin- 
cipal and  broker  see  supra,  note  29. 

93.  Connecticut. —  Elwell  v.  Mersick,  50 
Conn.  272. 

Maine. —  See  also  Baxter  v.  Duren,  29  Me. 
434,  50  Am.  Dee.  602. 

Missouri. —  Thompson  v.  McCullough,  31 
Mo.  224,  77  Am.  Dec.  644.  And  see  Hamlin 
V.  Abell,  120  Mo.  188,  25  S.  W.  516. 

'New  York. —  Waring  v.  Mason,  18  Wend. 
425. 

England. — Magee  v.  Atkinson,  6  L.  J.  Exch. 
115,  2  M.  &  W.  440;  Royal  Exch.  Assur.  Co. 
V.  Moore,  8  L.  T.  Rep.  N.  S.  242,  11  Wkly. 
Rep.  592. 

See  8  Cent.  Dig.  tit.  "  Brokers,"  §  141. 

Knowledge  of  brokership  as  relieving  broker 
from  liability  on  sale  of  forged  securities  see 
infra,  note  93. 

93.  Cobb  V.  Knapp,  71  N.  Y.  348,  27  Am. 
Rep.  51  [affirming  42  N.  Y.  Super.  Ct.  91]; 
Hutcheson  v.  Eaton,  13  Q.  B.  D.  861,  51  L.  T. 
Rep.  N.  S.  846. 

It  is  the  custom  in  many  lines  of  trade 
that  a  broker  contracting  for  another  without 
disclosing  his  principal  is  personally  liable, 
although  the  fact  of  his  agency  is  disclosed. 
Fleet  V.  Murton,  L.  R.  7  Q.  B.  126,  41 
L.  J.  Q.  B.  49,  26  L.  T.  Rep.  N.  S.  181,  20 
Wkly.  Rep.  97;  Imperial  Bank  v.  London, 
etc.,  Docks  Co.,  5  Ch.  D.  195,  46  L.  J.  Ch. 
335,  36  L.  T.  Rep.  N.  S.  233;  Marten  v. 
Gibbon,  33  L.  T.  Rep.  N.  S.  561,  24  Wkly. 
Eep.  87.     Such  a  custom  is  not  in  contraven- 
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tion  of  a  contract  evidenced  by  a  sold  note 
reciting  that  the  goods  are  sold  "  for  and  on 
account  of  owner."  Pike  v.  Ongley,  18 
Q.  B.  D.  708,  56  L.  J.  Q.  B.  373,  35  Wkly. 
Rep.  534.  It  is  inconsistent,  however,  with 
a  clause  in  a  contract  of  sale  which  provides 
that  if  any  dispute  shall  arise  under  the 
contract,  it  "  shall  be  settled  by  the  selling 
brokers,  whose  decision  in  writing  shall  be 
final  and  binding  on  both  buyers  and  sellers," 
since  if  the  custom  were  incorporated  it 
would  make  the  brokers  judges  of  their  own 
cause.  Barrow  v.  Dyster,  13  Q.  B.  D.  635, 
51  L.  T.  Rep.  N.  S.  573,  33  Wkly.  Rep. 
199. 

Liability  on  sale  of  forged  securities. —  A 
broker  who  sells  forged  securities  in  behalf 
of  an  undisclosed  principal  is  liable  to  the 
buyer  even  though  he  gives  notice  that  he  is 
acting  for  another.  Morrison  v.  Currie,  4  Duer 
(N.  Y.)  79;  Soutteri7.  Stoeckle,  6  Cine.  L.  Bui. 
182,  6  Ohio  Dec.  (Reprint)  1054,  10  Am.  L. 
Rec.  23.  See  Hamlin  v.  Abell,  120  Mo.  188, 
25  S.  W.  516.  Contra,  Buddecke  v.  Harris, 
20  I;a.  Ann.  563;  Fisher  v.  Rieman,  12  Md. 
497  (in  both  of  which  last  t\vo  cases  the 
buyer  knew  that  the  broker  was  such,  but 
the  broker  did  not  inform  the  buyer  that  ha 
was  acting  for  another)  ;  Souther  v.  Stoeckle, 
7  Ohio  Dec.  (Reprint)  511,  3  Cine.  L.  Bui. 
575. 

94.  Newall  v.  Tomlinson,  L.  R.  6  C.  P.  405, 
25  L.  T.  Rep.  N.  S.  382,  holding  that  the 
fact  that  the  broker  gave  credit  to  his  undis- 
closed principal  for  the  sum  which  he  had 
received,  the  principal  being  largely  in  his 
debt,  did  not  bring  the  case  within  the  rule 
by  which  an  agent  is  relieved  from  respon- 
sibility where  he  has  paid  over  moneys  re- 
ceived by  him  on  account  of  his  principal. 

95.  Emerson  v.  Coddington,  55  N.  Y.  Su- 
per. Ct.  336.  14  N.  Y.  St.  721. 

96.  Forst  V.  Farmer,  21  Misc.  (N.  Y.)  64, 
46  N".  Y.  Suppl.  903,  holding  that  neither  a 
purchaser's  failure  to  give  notice  to  the 
vendors  when  the  contract  was  made,  that 
by  agreement  with  the  broker  he  was  en- 
titled to  half  the  commissions,  nor  his  pay- 
ment of  the  deposit  on  the  contract  of  pur- 
chase without  attempting  to  deduct  his  share 
of  the  commissions,  is  a  circumstance  ren- 
dering improbable  his  testimony,  contradicted 
by  the  broker,  that  the  broker  agreed  to 
make  such  division  with  hdm. 
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(b)  Breach  of  Warranty  of  Authority.  A  broker  who  assumes  to  negotiate 
a  contract  in  behalf  of  a  principal  is  liable  to  the  other  contracting  party  for 
damages  resulting  from  a  breach  of  the  warranty  of  authority.'' 

(o)  Fravd.  If,  in  negotiating  a  contract  in  behalf  of  a  principal,  the  broker 
IS  guilty  of  fraud  as  to  the  other  contracting  party,  he  is  liable  to  him  therefor 
in  damages.*^ 


97.  McKown  v.  Gettys,  80  S.  W.  169,  25 
Ky.  L.  Rep.  2070;  Simmions  v.  More,  100 
N.  Y.  140,  2  N.  E.  640 ;  In  re  National  Palace 
Co.,  24  Ch.  D.  367,  53  L.  J.  Ch.  57,  50  L.  T. 
Eep.  N.  S.  38,  32  Wkly.  Rep.  236;  Hughes  v. 
Graeme,  33  L.  J.  Q.  B.  335,  12  Wkly.  Rep. 
857.  See,  however,  Bogart  v.  Crosby,  80  Oal. 
195,  22  Pac.  84  (holding  that  the  broker  is 
not  thus  liable  because  his  authorization  is 
verbal  while  the  statute  requires  it  to  be  in 
writing)  ;  Hopkins  v.  Everly,  150  Pa.  St.  117, 
24  Atl.  624  (holding  that  if  the  vendor  makes 
the  purchaser  an  allowance  for  his  failure  to 
perform  a  stipulation  included  in  the  con- 
tract of  sale  without  authority,  the  purchaser 
cannot  recover  of  the  broker)  ;  McReavy  v. 
Eshelman,  4  Wash.  757,  31  Pao.  35  (holding 
that  a  broker  who  represents  that  he  has 
"  authority  to  sell  "  certain  land  is  not  liable 
to  a  customer'  for  the  consequences  of  their 
mutual  mistake  of  law  in  thinking  that  such 
authority  carries  with  it  the  right  to  make 
a  contract  of  sale)  ;  Warr  v.  Jones,  24  Wkly. 
Rep.  695  (holding  that  where  a  person  as- 
sumes without  authority  to  act  as  agent  for 
the  sale  of  real  estate,  and  the  contract  is 
merely  verbal,  the  person  injured  by  relying 
on  his  representations  has  no  remedy  in 
equity  against  him  for  damages  on  the 
ground  of  part  performance). 

Measure  of  damages. —  A  real-estate  agent 
who  agrees  to  sell  realty  of  his  principal 
merely  undertakes  to  bind  the  interest  of  his 
principal  in  such  realty  without  warranty  of 
title,  and  Where  he  acts  without  authority 
in  writing  from  his  principal,  who  refuses  to 
execute  the  contract  made  by  him,  the  meas- 
ure of  damages  in  an  action  by  the  purchaser 
against  the  agent  is  the  excess  Of  the  market 
value  of  the  principal's  title,  whether  good 
or  bad,  over  the  contract  price.  Gestring  v. 
Fisher,  46  Mo.  App.  603.  A  principal  au- 
thorized his  broker  to  apply  for  shares  in  one 
company,  but  by  mistake  he  applied  for  shares 
in  another  compajiy,  which  refused  to  cancel 
the  allotment  and  a  few  months  afterward 
was  ordered  to  be  wound  up.  The  principal 
having  succeeded  in  removing  his  name  from, 
the  list  of  contributories  because  he  had 
never  authorized  his  agent  to  apply  for  the 
shares,  and  the  liquidator  having  sued  the 
broker  for  a  breach  of  his  warranty  of  au- 
thority, it  was  held  that  the  measure  of 
damages  was  the  full  nominal  value  of  the 
shares.  In  re  National  CoflFee  Palace  Co.,  24 
Ch.  D.  367,  53  L.  J.  Ch.  57,  50  L.  T.  Rep.  N.  S. 
38,  22  Wkly.  Rep.  236. 

98.  Kice  v.  Porter,  53  S.  W.  285,  21  Ky.  L. 
Rep.  871,  61  S.  W.  266,  22  Ky.  L.  Rep.  1704 
(holding  that  where  a  purchaser  was  induced 
to  pay  more  than  the  owner  asked  for  the 
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property  by  the  fraudulent  representation  of 
his  broker  that  he  would  not  accept  less  than 
the  price  paid,  the  purchaser  is  entitled,  in 
an  action  for  deceit,  to  recover  of  the  broker 
the  excess,  which  he  pocketed)  ;  Todd  v. 
Rourke,  27  La.  Ann.  385  (holding  that  while 
a  mere  broker,  whose  office  is  limited  to 
bringing  buyer  and  seller  into,  communication, 
leaving  them  to  negotiate  a  sale  as  they 
please,  is  not  responsible  for  a  fraud  prac- 
tised by  one  of  them  on  the  other,  yet  a  man- 
datory, or  one  who  assumes  to  conduct  and 
urge  the  negotiation,  may  be  liable  to  the 
buyer  for  a  deceit  practised  on  him  in  the 
sale)  ;  Hardacre  v.  Stewart,  5  Esp.  103  (hold- 
ing that  if  a  broker  has  notice  that  what  he 
is  about  to  sell  is  not  his  principal's,  and  he 
yet  continues  to  sell,  he  is  personally  liable 
to  the  buyer  for  the  amount  of  the  price  paid 
to  the  broker).  See,  however.  Baker  v. 
Brown,  82  Cal.  64,  22  Pac.  879;  Kice  V. 
Porter,  53  S.  W.  285,  21  Ky.  L.  Rep.  871 
(holding  that  the  failure  of  a  broker  to  in- 
form a  purchaser  that  he  had  bought  the 
property  from  one  for  whom  the  purchaser 
supposed  he  was  acting  as  agent  in  making 
the  sale  does  not  render  him  liable  in  an 
action  of  deceit)  ;  People's  Bank  v.  Bogart,  16 
Hun  (N.  Y.)  270  [affirmed  in  81  N.  Y.  101, 
37  Am.  Rep.  481] ;  Tibbs  v.  Zirkle,  (W.  Va. 
1904)  46  S.  E.  701  (holding  that  an  agent 
under  power  to  sell  is  not  bound  by  an  un- 
authorized option  given  by  a  co-agent,  and 
hence  if  he  purchases  the  land  for  himself  he 
cannot  be  held  as  trustee  for  the  claimant 
under  the  option). 

Fraud  as  to  encumbrances. —  If  a  broker 
employed  to  sell  property  which  is  subject  to 
encumbrances  misrepresents  or  conceals  the 
fact  that  the  property  is  encumbered,  he  is 
liable  to  the  purchaser  in  damages.  Riley  li. 
Bell,  120  Iowa  618,  95  N.  W.  170;  Chisolm 
■V.  Gadsden,  1  Strobh.  (S.  C.)  220,  47  Am. 
Dec.  550;  Arnot  v.  Bisooe,  1  Ves.  95,  27  Eng. 
Reprint  914. 

Statement  of  source  of  information. —  A 
real-estate  broker  is  not  liable  to  a  customer 
for  false  representations  respecting  lands, 
where  he  states  that  his  information  is  de- 
rived from  his  principal,  and  the  facts  respect- 
ing which  the  representations  are  made  are 
not  such  as  would  be  peculiarly  within  his 
knowledge.  Griffing  v.  Diller,  21  N.  Y.  Suppl. 
407. 

Ratification  of  sale  by  purchaser. —  Where 
a  purchaser  of  stocks  ratifies  the  sale,  he  can- 
not recover  from  the  seller's  broker  profits 
made  by  Mm,  although  part  of  such  profits 
were  made  by  tampering  with  the  purchaser's 
broker.  lUingsworth  v.  De  Mott,  59  N.  J. 
Eq.  8,  45  Atl.  272. 
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FACTORS  AND  BROKERS 


5.  Actions  Between  Principal  or  Broker  and  Third  Persons.''  Questions  con- 
cerning the  form  of  action,  wliether  at  law  or  in  equity,*  the  parties,*  plead- 
ing,' variance,*  burden  of  proof  and  presumptions,^  the  admissibility  of  evidence,* 


Measure  of  damages. —  Where  plaintiff  pur- 
chased property  from  defendant,  a  broker, 
for  seven  thousand  dollars,  upon  his  repre- 
sentation that  the  owner  would  not  sell  it 
for  less  than  that  price,  when  the  fact  was 
that  the  owner  had  consented  to  sell  it  for 
six  thousand  five  hundred  dollars  and  the 
broker's  commission,  plaintiff  can  recover  in 
an  action  of  deceit  only  five  hundred  dollars, 
less  a.  reasonable  commission  to  defendant. 
Kice  V.  Porter,  53  S.  W.  285,  21  Ky.  L.  Rep. 
871,  61  S.  W.  266,  22  Ky.  L.  Eep.  1704. 
In  an  action  against  an  agent  for  fraudulent 
representations  as  to  tlie  location  of  real 
estate  sold  by  him  to  plaintiff,  after  a  dis- 
aflSrmance  of  the  contract,  the  measure  of 
damages  is  the  actual  loss  sustained,  and 
not  the  difference  between  the  actual  value 
of  the  property  conveyed  and  the  price.  Rob- 
erts V.  HoUiday,  10  S.  D.  576,  74  N.  W. 
1034. 

99.  Right  of  set-off  or  counter-claim  see 
Recoupment,  Set-Off,  and  Counteb-Claim. 

1.  Winston  v.  Tufts,  10  La.  Ann.  23  (hold- 
ing that  where  a  person  sells  through  a  bro- 
ker a  note  drawn  and  indorsed  by  a  person 
whom  he  knows  to  be  insolvent,  but  whom 
he  causes  the  broker  to  represent  to  be 
solvent,  the  buyer's  remedy  is  in  an  action  to 
avoid  the  contract  of  sale)  ;  Joseph  t\  Hol- 
loyd,  22  Wkly.  Rep.  614  (holding  that  a 
statute  providing  that  "  the  Court  of  Chan- 
cery shall  adjust  the  rights  of  contributories 
amongst  themselves,  and  distribute  any  sur- 
plus that  may  remain  among  the  parties 
thereto "  does  not  prevent  a,  transferrer  of 
shares  from  suing  a  transferee  in  a  court  of 
law,  on  a  contract  of  indemnity,  for  calls 
made  upon  him  by  the  liquidator  during 
winding  up ) .  See,  generally.  Actions,  1  Cyc. 
634  et  seq. 

2.  Harrison  v.  Pryse,  Barn.  324,  holding 
that  where  a  principal  causes  stock  belonging 
to  another  person  to  be  transferred  into  his 
own  name  and  then  into  the  name  of  a  bro- 
ker for  sale,  and  the  stock  is  accordingly 
sold,  the  broker  is  not  a  necessary  party  to  a 
bill  by  the  buyer  against  the  principal  and 
the  corporation  for  satisfaction.  See,  gen- 
erally, Parties. 

3.  Anderson  v.  Creston  Land  Co.,  96  Va. 
257,  31  S.  E.  82  (holding  that  a  land  con- 
tract entered  into  by  the  purchaser's  agent 
cannot  be  avoided  by  the  purchaser,  in  a  suit 
to  enforce  the  purchase-money  notes,  because 
the  agent  also  represented  the  vendor,  where 
tliat  fact  was  not  presented  in  the  plead- 
ings) ;  Drakeford  v.  Piercy,  7  B.  &  S.  515, 
14  L.  T.  Rep.  N.  S.  403  (holding,  in  an  action 
for  goods  sold  through  a  broker,  that  a,  plea 
of  payment  to  the  broker  without  knowledge 
that  he  was  acting  in  behalf  of  a  principal 
is  bad,  in  the  absence  of  an  allegation  that 
the  broker  had  possession  of  the  goods  or 
that  he  had  real   or  apparent  authority  to 
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sell  in  his  own  name) .    See,  generally,  Plead- 

liSTG. 

4.  Erringer  v.  Miller,  3  Phila.  (Pa.)  344, 
holding  that,  in  an  action  for  breach  of  a  note 
broker's  warranty  that  all  the  names  on  a 
note  sold  by  him  were  genuine,  proof  that 
the  indorsers'  names  are  forged  while  the 
makers'  names  are  genuine,  enables  plaintiff 
to  recover  in  case,  although  the  declaration 
alleges  that  both  the  makers'  and  indorsers' 
signatures  are  forgeries.  See,  generally. 
Pleading. 

5.  Redlon  v.  Churchill,  73  Me.  146,  40  Am. 
Rep.  345  (holding  that  where  a  member  of 
a  firm  made  his  individual  iiote  payable  to 
hds  own  order,-  and  indorsed  thereon  his  own 
name  and  that  of  his  firm.,  and  appropriated 
the  proceeds  thereof  to  his  own  use,  the  fact 
that  the  note  was  purchased  from  a  broker 
furnishes  no  presumption  that  the  broker  was 
the  agent  of  the  maker)  ;  Baxter  v.  I>uren, 
29  Me.  434,  50  Am.  Dec.  602  (holding  that 
any  one  dealing  with  a  person  whom  he 
knows  to  be  a  broker  may  be  presumed  to 
know,  from  the  nature  of  a  broker's  business, 
that  he  is  acting  as  agent  for  some  third  per- 
son) ;  Western  R.  Co.  v.  Roberts,  4  Phila. 
(Pa.)  110  (holding  that  a  broker  vested  with 
a  mere  authority  to  sell,  without  possession 
and  authority  to  deliver,  will  not  be  pre- 
sumed to  be  also  authorized  to  receive  the 
purchase-money);  Edwards  v.  Davidson,  (Tex. 
Civ.  App.  1904)  79  S.  W.  48  (holding  that 
a  vendee  suing  a  landowner  to  recover  money 
paid  his  agent  on  an  unauthorized  contract 
of  sale  made  by  the  latter  has  the  burden  of 
proving  ratification  by  the  landowner).  See, 
generally,  Evidence,  16  Cyc.  926  et  seq., 
1050  et  seq. 

6.  Wilkinson  v.  Churchill,  114  Mass.  184 
(holding  that,  on  a  bill  for  specific  perform- 
ance of  a  contract  to  convey  in  which  the  de- 
fense is  that  the  broker  who  made  the  sale 
did  so  without  authority  of  defendant,  evi- 
dence that  the  land  in  one  year  doubled  in 
value  is  inadmissible)';  Coddington  v.  God- 
dard,  16  Gray  (Mass.)  436  (holding  that  in 
an  action  to  enforce  a  contract  for  the  sale 
of  copper,  made  through  a  broker,  who  inno- 
cently misled  the  seller  as  to  the  arrival  of 
news  of  an  advance  in  the  price  of  copper  in 
Europe,  evidence  is  not  admissible  to  show 
that  sellers  in  general  anticipated  news  from 
Europe,  by  the  next  steamer,  of  an  advance)  ; 
Bassett  v.  Lederer,  3  Thomps.  &  C.  (N.  Y.) 
671  (holding  that  in  an  action  for  the  price 
of  goods  sold  through  a  broker,  where  de- 
fendant claims  to  have  purchased  the  goods 
of  the  broker  as  principal  and  to  have  paid 
him  for  them,  evidence  that  the  broker's 
character  for  fair  dealing  is  good  is  inadmis- 
sible) ;  Waring  v.  Mason,  18  Wend.  (N.  Y.) 
425  (holding  that  parol  evidence  of  a  sale 
by  sample  is  admissible  in  an  action  for 
breach  of  warranty,  although  the  broker  who 
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instrnctions,'  and  questions  for  the  jury,'  wlien  they  arise  in  actions  between  a 
principal  or  his  broker  and  third  persons,  are  governed  by  the  rules  applicable 
in  civil  actions  in  general. 

Factory.     See  Manufacturees. 

Factory  prices.  The  prices  at  which  goods  may  be  bought  at  factories, 
as  distinguished  from  the  prices  of  those  bought  in  the  market,  after  they  have 
passed  into  the  hands  of  third  parties  or  shopkeepers.^     (See  Cost  Peice.) 

Factum,  a  Fact,  q.  V. ;  fact,  as  distinguished  from  law.**  In  old  English 
law,  a  deed ;  [a  thing  done  in  writing ;]  a  conveyance  or  other  written  instru- 
ment, under  seal,  formerly  otherwise  termed  charta,  and  by  the  civilians  liter- 
arum  obligation    In  testamentary  law,  the  execution  or  due  execution  of  a  will.* 

FACTUM  A  JUDICE  QUOD  AD  EJUS  OFFICIUM  NON  SPECTAT,  NON  RATUM 
EST.  A  maxim  meaning  "  An  act  of  a  judge  which  does  not  pertain  to  his  office 
is  of  no  force." ' 

FACTUM  CUIQUE  SUUM,  NON  ADVERSARIO,  NOCERE  DEBET.  A  maxim 
meaning  "  A  man's  actions  should  injure  himself,  not  his  adversary."  ^ 

FACTUM  INFECTUM  FIERI  NEQUIT.  A  maxim  meaning  "  Wliat  is  done  can- 
not be  undone."  '^ 

FACTUM  NEGANTIS  NULLA  PROBATIO.  A  maxim  meaning  "No  proof  is 
incumbent  on  him  who  denies  a  fact." ' 

FACTUM  NON  DICITUR  QUOD  NON  PERSEVERAT.  A  maxim  meaning  "  That 
is  not  said  to  be  done  which  does  not  last." ' 


effected  the  sale  made  an  entry  thereof  in 
his  books  without  mentioning  that  it  was  a 
sale  by  sample,  the  entry  not  having  been 
signed  by  the  broker,  and  a  bought  and  sold 
note  not  having  been  delivered  by  him  to 
either  of  the  parties)  ;  Jesson  v.  Texas  Land, 
etc.,  Co.,  3  Tex.  Civ.  App.  25,  21  S.  W.  624 
(holding  that,  on  an  issue  whether  a  loan 
broker  was  the  agent  of  defendant  in  nego- 
tiating a  loan  for  him  or  the  agent  of  plain- 
tiff company,  which  made  the  loan,  corre- 
spondence between  the  broker  and  plaintiff's 
manager  relative  to  defendant's  loan  and  a 
requested  extension  thereof,  and  concerning 
other  loans  made  by  plaintiff  through  the 
broker,  is  admissible  in  evidence).  See,  gen- 
erally. Evidence,  16  Cyc.  821  et  seq. 

The  declarations  of  a  broker  who  nego- 
tiates a  contract  for  a  principal  are  not  ordi- 
narily admissible  against  the  other  contract- 
ing party.  Burlingame  v.  Foster,  128  Mass. 
125.  Nor  may  a  broker's  authority  be  en- 
larged by  his  own  declarations  so  as  to  bind 
his  principal.  StoUenwerck  v.  Thacher,  115 
Mass.  224. 

Evidence  of  custom  is  admissible  to  explain 
the  meaning  of  a  contract.  McKovm  v.  Get- 
tys,  80  S.  W.  169,  25  Ky.  L.  Eep.  2070; 
Fleet  V.  Murton,  L.  R.  7  Q.  B.  126,  41  L.  Q.  B. 
49,  26  L.  T.  Rep.  N.  S.  181,  20  Wkly.  Rep. 
97  (holding  also  that  evidence  of  an  analo- 
gous usage  in  the  colonial  trade  is  properly 
admitted  to  prove  the  usage  of  the  domestic 
trade)  ;  Field  v.  Lelean,  6  H.  &  N.  617,  7 
Jur.  N.  S.  918,  30  L.  J.  Exch.  168,  4  L.  T. 
Rep.  N.  S.  121,  9  Wkly.  Rep.  387. 

7.  Soltau  V.  Loewenthal,  1  N.  Y.  Suppl. 
168  [affk-med  in  119  N.  Y.  380,  23  N.  E.  864, 
16  Am.  S.  Rep.  843].     See,  generally,  Teial. 

8.  Jessom  v.  Texas  Land,  etc.,  Co.,  3  Tex. 
Civ.  App.  25,  21  S.  W.  624  (holding  that  the 


question  whether  a  loan  broker  was  the  agent 
of  the  borrower  or  of  the  lender  is  one  for 
the  jury)  ;  Catterall  v.  Hindle,  L.  R.  2.C.  P. 
368  [reversing  1  H.  &  R.  267,  12  Jur.  N.  S. 
488,  35  L.  J.  C.  P.  161,  14  L.  T.  Rep.  N.  S. 
102,  14  Wkly.  Rep.  371]  (holding  that  it  is 
a  question  for  the  jury  whether  payment  to 
a  broker  in  advance  is  a  good  payment  as 
against  the  principal,  depending  on  the  cus- 
tom of  the  trade).  See,  generally,  Teial. 

1.  Whipple  V.  Levett,  29  Fed.  Cas.  No. 
17,518,  2  Mason  89,  90. 

"  Wholesale  factory  prices  "  import  the  ac- 
tual wholesale  market  prices  at  the  factory. 
Avery  v.  Stewart,  2  Conn.  69,  82,  7  Am.  Dec. 
240. 

2.  Burrill  L.  Diet.  Idting  Bracton  fol.  15]. 

3.  Burrill  L.  Diet,  [citing  2  Blackstone 
Comm.  295;  Coke  Litt.  856,  1716].  See  also 
Moore  v.  Jones,  2  Str.  814,  815. 

4.  Burrill  L.  Diet. 

"TKe  factum  of  an  instrument  means,  not 
barely  the  signing  of  it,  and  the  formal  pub- 
lication or  delivery,  but  proof  in  the  lan- 
guage of  the  eondidit,  '  that  he  well  knew 
and  understood  the  contents  thereof,'  '  and 
did  give,  will,  dispose,  and  do  in  all  things  as 
in  the  said  will  is  contained.' "  Zacharias  v. 
Collis,  3  Phillim.  176,  179.  See  also  Weather- 
head  V.  Baskerville,  11  How.  (U.  S.)  328, 
358.  13  L.  ed.  717. 

5.  Bouvier  L.  Diet,  [citing  Broom  Leg. 
Max.  93  note].  See  also  Marshalsea's  Case, 
10  Coke  686,  76a. 

6.  Bouvier  L.  Diet,  [citing  Dig.  50,  17, 
155]. 

7.  Bouvier  L.  Diet,  [citing  1  Kames  Eq. 
96,  259]. 

8.  Bouvier  L.  Diet. 

9.  Bouvier  L.  Diet,  [citing  Sheppard 
Touchst.   (Preston  ed.)  391]. 
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FACTUM  UNIUS  ALTERI  NOCERI  NON  DEBET.  A  maxim  meaning  "  Tlie  deed 
of  one  should  not  hurt  another." '" 

FACULTAS  PROBATIONUM  NON  EST  ANGUSTANDA.  A  maxim  meaning  "  The 
facility  of  proofs  is  not  to  be  narrowed."  " 

FACULTIES.     See  Court  of  Faculties. 

Faculty.  In  American  colleges,  the  body  of  instructors.''  In  ecclesiastical 
affairs,  properly  speaking,  a  license  issued  by  the  ordinary  through  his  Consisto- 
rial  Court,  to  effect  certain  alterations  of  a  grave  character  in  a  parish  church.*' 
In  Scotch  law,  a  power  founded  on  consent,  as  distinguished  from  a  power 
founded  on  property.'* 

FAIL.'^  To  leave  unperformed  ;  to  omit ;  to  neglect,  as  distinguished  from 
refuse,  which  latter  involves  an  act  of  the  will,  while  the  former  may  be  an  act 
of  inevitable  necessity ;  '*  althougli  the  word  is  sometimes  used  in  the  sense  of 
refuse."  In  commercial  law,  to  become  unable  to  pay  one's  notes  or  other  obli- 
gations.''    (See  Failure  ;  and,  generally.  Bankruptcy  ;  Insolvency.) 

FAILS  TO  APPEAR.     A  term  used  as  equivalent  to  Default,"  q.  v. 

Failure.^  "When  used  in  connection  with  any  enterprise,  in  its  ordinary 
and  obvious  sense,  abandonment  or  defeat ; ''  the  result  of  action  whicli  predicates 
earnest  effort,  and  not  mere  inaction  and  refusal  to  do.'*  Sometimes  tlie  term  is 
used  in  the  sense  of  nonperformance  of  a  duty  —  that  is,  as  the  equivalent  of 


Applied  in  Goodall's  Case,  5  Coke  95o,  96a. 

10.  Wharton  L.  Lex.  [citing  Coke  Litt. 
152]. 

11.  Wharton  L.  I.ex.  Iciting  4  Inst.  279]. 

12.  Cyclopedic  L.  Diet. 

"  Faculty  of  physic  "  in  a  statute  relative 
to  a  university  see  State  University  v.  Wil- 
liams, 9  Gill  &  J.  (Md.)  365,  392,  31  Am. 
Dec.  72. 

"Faculty  tax"  see  State  v.  Gazlay,  5  Ohio 
14,  22. 

"Any  faculty,  piofession,  occupation,  trade, 
or  employment"  see  Charleston  v.  Lee,  1 
Treadw.   (S.  C.)  57,  59. 

13.  Boyd  V.  Phillpotts,  L.  R.  4  A.  &  E.  297, 
342. 

14.  Burrill  L.  Diet,  [.citing  2  Kam-es  Eq. 
265]. 

15.  In  connection  with  other  words  "fail" 
has  often  received  judicial  interpretation; 
for  example  as  used  in  the  following  phrases : 
"  Fail  by  any  inevitable  accident "  in  a  min- 
ing lease  (see  Jervis  v.  Tomkinson,  1  H.  & 
N.  195,  207,  26  L.  J.  Exch.  41,  4  Wkly.  Rep. 
683 )  ;  "  fail  in  the  perpetration  of  an  act " 
(see  Com.  v.  McDonald,  5  Cush.  (Mass.)  365, 
366 )  ;  "  fails  to  land  and  take  delivery 
thereof"  (see  Miedbrodt  V.  Fitzsimon,  L.  R. 
6  P.  C.  306,  316,  2  Aspin.  555,  44  L.  J.  P.  & 
M.  25,  32  L.  T.  Rep.  N.  S.  579,  23  Wkly.  Rep. 
932);  "fail  to  prosecute"  (see  Martin  v. 
Fales,  18  Me.  23,  28,  36  Am.  Dec.  693)  ;  "fail 
to  sue"  (see  Shepard  v.  St.  Louis,  etc.,  R. 
Co.,  3  Mo.  App.  550,  553)  ;  "  '  fails  '  to  estab- 
lish a  right  which  is  litigated  and  determined 
after  his  death "  ( see  Muenster  v.  Tremont 
Nat.  Bank.  92  Tex.  422,  425,  49  S.  W.  362). 

"Failed"  to  obtain  relief  from  assessment 
see  Reg.  v.  Bedminster  Union,  1  Q.  B.  D.  503, 
506,  45  L.  J.  M.  C.  117,  34  L.  T.  Rep.  N.  S. 
795. 

"Failing  circumstances"  see  Millard's  Ap- 
peal, 62  Conn.  184,  185,  25  Atl.  658;  Blood- 
good  V.  Beecker,  35  Conn.  469,  484;  Utley  v. 
Smith,  24  Conn.  290,  310,  63  Am.  Dee.  163; 


Dodge  V.  Mastin,  17  Fed.  660,  663,  5  McCrary 
404. 

"Failing  conditions"  see  State  v.  Burlin- 
game,  146  Mo.  207,  214,  48  S.  W.  72. 

"  Failing  him  "  see  In  re  Wilson,  8  T.  L.  R. 
264,  265. 

"  Failing  the  male  issue "  see  Murray  v. 
Addenbrooke,  8  L.  J.  Ch.  O.  S.  79,  82,  4  Russ. 
407,  28  Rev.  Rep.  144,  4  Eng.  Ch.  407,  38 
Eng.  Reprint  859. 

"  Failing  to  ring  up  all  the  fares  collected  " 
see  Pittsburg,  etc..  Pass.  R.  Co.  v.  McCurdy. 
114  Pa.  St.  554,  557,  8  Atl.  230,  60  Am.  Rep. 
363. 

16.  Bouvier.L.  Diet. 

17.  Persons  v.  Hight,  4  Ga.  474,  497. 

"  Failing  to  comply "  with  a  condition  on 
which  a  devise  depends  may,  in  general,  have 
the  same  operation  in  law  as  the  words  "  re- 
fusing to  comply."  Taylor  v.  Mason,  9  Wheat. 
(U.  S.)  325,  344,  6  L.  ed.  101. 

Fails  or  refuses  to  execute  a  deed  of  trust, 
implies  delinquency,  as  well  as  non-action. 
Stallings  v.  Thomas,  55  Ark.  326,  328,  IS 
S.  W.  184. 

18.  Maver  v.  Hermann,  16  Fed.  Cas.  No, 
9,344,  10  Blatchf.  256. 

19.  Covart  v.  Haskins,  39  Kan.  571,  574, 
18  Pac.  522. 

20.  "  Failure  of  lineal  descendants "  see 
Powell  V.  Brandon,  24  Miss.  343,  347. 

21.  White  V.  Pettijohn,  23  N.  C.  52,  55. 

"A  failure  to  make  the  money  on  an  exe- 
cution, is  a  failure  to  execute  process."  An- 
drews V.  Keep,  38  Ala.  315,  317. 

"What  is  meant  in  a  bond  taken  ...  by 
'  prosecution  of  the  suit '  —  and  by  '  failure ' 
therein  —  is  beyond  doubt.  They  mean,  on 
the  one  hand,  a  successful  prosecution  unto 
final  judgment  —  and  on  the  other,  a  volun- 
tary abandonment  of  the  suit,  or  a  final  judg- 
ment against  the  plaintiff."  White  v.  Petti- 
john, 23  N.  C.  52,  55. 

22.  O'Connor  v.  Tyrrell,  53  N.  J.  Eq.  15,  I?, 
30  Atl.  1061. 
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neglect.^  As  applied  to  a  merchant  or  mercantile  concern,  an  inability  to  pay 
his  or  their  debts,  from  insolvency ;  ^  a  suspension  of  payment  or  an  enforced 
suspension  of  business.^  Used  in  a  statute  relative  to  mechanics'  liens,  an  unsuc- 
cessful attempt  to  name  or  designate  the  true  owner,  lessee,  general  assignee  or 
person  in  possession  of  the  premises  against  whose  interest  a  lien  is  claimed.** 
(Failure ;  In  General,  see  Bankktjptcy  ;  Insolvency,  Of  Consideration,  see 
CoNTEACTs.  Of  Evidence,  see  Pleading.  Of  Issue,  see  Wills.  Of  Title,  see 
Vendok  and  Purchaser.     Of  Trusts,  see  Trusts.     See  also  Delinquency.) 

Fair."  As  an  adjective,  in  common  usage,  the  word  conveys  some  idea  of 
justice  or  equity ;  ^  inipartial ;  *'  free  from  suspicion  of  bias ;  ^  Equitable,^'  q.  v. ; 
reasonable ;  ^  honest ;  ®  upright ;  ^  and  as  applied  to  the  weather,  as  an  adjective, 
free  from  clouds ;  not  obscure.^  As  a  noun,^'  a  public  mart  or  place  of  buying 
or  selling ;  a  greater  species  of  market ;  ^  distinguished  from  an  ordinary  market 


23.  State  v.  Butler,  81  Minn.  103,  106,  83 
N.  W.  483  [citing  State  t).  Scott  County,  42 
Minn.  284,44  N.  W.  64]. 

"  Failure,  neglect,  or  default "  see  Lewis  v. 
Swansea,  4  T.  L.  R.  706,  707. 

"Failure  to  qualify"  see  State  v.  Boyd,  31 
Nebr.  682,  732,  48  N.  W.  739,  51  N.  W.  602. 

24.  Boyce  v.  Ewart,  Rice  (S.  C.)  126,  140. 
Compare  Terry  v.  Calnam,  13  S.  C.  220,  226, 
where  it  is  said :  "  Failure  means  a  failure 
to  meet  its  current  obligations  at  maturity. 
Insolvency  looks  to  the  liability  to  pay;  fail- 
ure, to  the  fact  of  payment." 

As  defined  by  statute,  the  term  may  sig- 
nify the  situation  of  a  debtor  who  finds  him- 
self in  the  impossibility  of  paying  his  debts. 
La.  Civ.  Code  (1900),  art.  3556,  subs.  11 
[quoted  in  State  v.  Lewis,  42  La.  Ann.  847, 
849,  8  So.  602;  Seixas  v.  Citizens'  Bank,  38 
La.  Ann.  424,  441;  Kennedy  v.  New  Orleans 
Sav.  Inst.,  36  La.  Ann.  1,  8;  Lea  v.  Bringier, 
19  La.  Ann.  197,  198]. 

25.  "And  the  nature  of  the  failure  means 
the  kind  or  distinguishing  characteristic  of 
the  suspension,  whether  voluntary  or  en- 
forced." American  Credit  Indemnity  Co.  v. 
Carrollton  Furniture  Mfg.  Co.,  95  Fed.  Ill, 
115,  36  C.  C.  A.  671. 

26.  De  Klyn  v.  Gould,  31  N.  Y.  Civ.  Proc. 
223,  224. 

27.  In  connection  with  other  words  the 
word  "  fair "  has  often  received  judicial  in- 
terpretation;  as  for  example  as  used  in  the 
following  phrases :  "  Fair  aggregate  value  " 
(see  Langan  v.  Francklyn,  20  N.  Y.  Suppl. 
404,  412)  ;  "  fair  agreement  "  (see  In  re  West, 
[1892]  2  Q.  B.  102,  61  L.  J.  Q.  B.  639,  642, 
67  L.T.  Rep.  N.  S.  57,  40  Wkly.  Rep.  644)  ; 
"fair  compensation"  (see  11  Cyc.  409  note 
88);  "fair  and  equitable"  (see  National 
Waterworks  Co.  v.  Kansas  City,  62  Fed.  853, 
864,  10  C.  C.  A.  653,  27  L.  R.  A.  827 )  ;  "  fair 
and  just"  (see  Matter  of  Roberts,  8  Daly 
(N  Y.)  95,  97)  ;  "fair  and  reasonable"  (see 
In  re  Stuart,  [1893]  2  Q.  B.  201,  204,  62 
L.  J.  Q.  B.  623,  69  L.  T.  Rep.  N.  S.  334,  4 
Reports  506,  41  Wkly.  Rep.  614;  White  v. 
Feast,  L.  R.  7  Q.  B.  353,  359,  41  L.  J.  M.  C. 
81,  84,  26  L.  T.  Rep.  N.  S.  611,  20  Wkly.  Rep. 
382)  ;  "fair  average"  (see  Wright  v.  Morris, 
15  Ark.  444,  449 ;  Jones  v.  Clarke,  2  H.  &  N. 
725,  727,  27  L.  J.  Exch.  165);  "fair  clear 
annual  rent "  ( see  Rex  v.  Lacy,  5  B.  &  C. 
702,  708,  8  D.  &  E.  457,  5  L.  J.  M.  C.  0.  S.  6, 


HE.  C.  L.  645)  ;  "fair  compensation"  (see 
Ratliff  V.  Davis,  38  Miss.  107,  111,  112)  ; 
"  fair  market  value  "  ( see  Walker  v.  People, 
192  111.  106,  110,  61  N.  E.  489  [citing  Peoria 
Gaslight,  etc.,  Co.  v.  Peoria  Terminal  R.  Co., 
146  111.  372,  34  N.  E.  550,  21  L.  R.  A.  373] )  ; 
"  fair  or  ordinary  knowledge  and  skill  "  ( see 
Jones  V.  Angell,  95  Ind.  376,  382);  "fair 
preponderance  of  evidence ''  ( see  New  Haven 
City  Bank's  Appeal,  54  Conn.  269,  274,  7  Atl. 
548;  Bryan  v.  Chicago,  etc.,  R.  Co.,  63  Iowa 
464,  466,  19  N.  W.  295;  State  v.  Grear,  29 
Minn.  221,  225,  13  N.  W.  140;  Hynes  v.  Met- 
ropolitan St.  R.  Co.,  31  Misc.  (N.  Y.)  825, 
64  N.  Y.  Suppl.  382;  Button  v.  Metcalf,  80 
Wis.  193,  194,  49  N.  W.  809;  Lantry  v.  Lo  jr- 
rie,  (Tex.  Civ.  App.  1900)  58  S.  W.  837, 
838)  ;  "fair  report  of  the  trial"  (see  Milis- 
sich  V.  Lloyds,  13  Cox  C.  C.  575,  46  L.  J. 
Q.  B.  404,  407,  36  L.  T.  Rep.  N.  S.  423,  25 
Wkly.  Rep.  353)  ;  "fair  use"  (see  Simms  v. 
Stanton,  75  Fed.  6,  10;  9  Cyc.  939)  ;  "fair 
value"  (see  Huntington  v.  Attrill,  118  N.  Y. 
365,  381,  23  N.  E.  544);  "legal  and  fair" 
(see  Wood  v.  Strother,  76  Cal.  545,  546,  18 
Pae.  766,  9  Am.  St.  Rep.  249). 

28.  Wood  V.  Strother,  7B  Cal.  545,  546,  18, 
Pac.  766,  9  Am.  St.  Rep.  249. 

29.  Bryan  v.  Chicago,  etc.,  R.  Co.,  63  Iowa 
464,  466,  19  N.  W.  295;  Hirshfleld  v.  Davis, 
43  Tex.  155,  161. 

30.  Bryan  v.  Chicago,  etc.,  R.  Co.,  63  Iowa 
464,  466,  19  N.  W.  295. 

31.  Webster  Diet  [quoted  in  Hirshfleld  v. 
Davis,  43  Tex.  155,  161]. 

32.  .Jones  v.  Angell,  95  Ind.  376,  382; 
Hirshfleld  v.  Davis,  43  Tex.  155,  161  [quoting 
Webster  Diet.]. 

33.  Bryan  v.  Chicago,  etc.,  R.  Co.,  63  Iowa 
464,  466,  19  N.  W.  295;  Hirshfleld  v.  Davis, 
43  Tex.  155,  161. 

34.  Bryan  v.  Chicago,  etc.,  R.  Co.,  63  Iowa 
464,  466,  19  N.  W.  295. 

35.  De  St.  Aubin  v.  Field,  27  Colo.  414, 
422,  62  Pac.  199. 

36.  Derivation. —  " '  Fair '  is  from  ferice, 
which  means  holidays."  Collins  r.  Cooper,  17 
Cox  C.  C.  647,  651,  57  J.  P.  248,  68  L.  T.  Rep. 
N.  S.  450,  5  Reports  256. 

37.  Collins  v.  Cooper,  17  Cox  C.  C.  647, 
650,  57  J.  P.  248,  68  L.  T.  Rep.  N.  S.  450,  5 
Reports  256. 

"  Every  fair  is  a  market,  but  every  market 
is  not  a  fair."    Collins  v.  Cooper,  17  Cox  C.  C. 
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FAIR  — FAIRLY 


in  former  times  "  and  even  at  the  present  time  as  existing  or  recurring  at  intervals 
of  time.^'  (Fair:  In  General,  see  Theaters  and  Shows.  Agricultural,^  see 
Ageicultuee.) 

FAIR  ABRIDGMENT.     See  Copteight. 

Fair  cash  valuation.  Such  a  price  as  honest  and  impartial  men  would 
naturally  and  reasonably  place  upon  any  given  piece  of  property,  in  view  of  its 
useful  capabilities  and  the  end  to  be  accomplished  by  its  sale  and  purchase." 

Fair  cash  value.  As  applied  to  property,  the  highest  price  that  a  normal 
person,  not  under  peculiar  compulsion,  will  pay  at  a  given  time  to  get  it.^^ 

Fair  comment.     See  Libel  and  Slandee. 

Fair  criticism.     See  Libel  and  Slandee. 

FAIRLY.^     Equitably,**  q.  v. ;  honestly.^     (See  Faie.) 


647,  650,  57  J.  P.  248,  68  L.  T.  Rep.  N.  S.  450, 
5  Reports  256. 

38.  1  Blackstone  Comm.  274. 

39.  Collins  v.  Cooper,  17  Cox  C.  C.  647, 
650,  57  J.  P.  248,  68  L.  T.  Rep.  N.  S.  450,  5 
Reports  256  [quoting  Viner  Abr.]. 

Place  of  amusement. —  Although  the  chief 
idea  in  the  word  is  that  of  buying  and  sell- 
ing, it  includes  the  idea  of  a  place  of  amuse- 
ments naturally  sought  by  a  large  concourse 
of  people  attendant  at  a  fair.  Collins  v. 
Cooper,  17  Cox  C.  C.  647,  654,  57  J.  P.  248, 
68  L.  T.  Rep.  N.  S.  450,  5  Reports  256,  where 
Bruce,  J.,  said :  "  In  modem  times  the  com- 
mercial importance  of  fairs  has  greatly  di- 
minished, and  the  amusements  which  accom- 
pany the  holding  of  fairs  often  excite  much 
more  attention  than  the  buying  and  selling. 
But  it  seems  to  me  that  this  circumstance 
does  not  alter  the  meaning  of  the  word  fair 
...  I  cannot  find  any ,  authority  for  the  use 
of  the  word  fair  as  applied  to  a  wake,  or  a 
show,  or  an  exhibition.  A  cattle  fair  still 
means  a  fair  where  cattle  are  sold,  a  fancy 
fair  where  fancy  articles  are  sold.  There  are 
many  occasions  where  shows  and  exhibitions 
are  gathered  together  —  for  instance,  at 
horse-race  meetings,  at  boat  races,  at  great 
football  matches,  and  other  outdoor  meet- 
ings: yet  I  think  such  gatherings  cannot 
properly  be  spoken  of  as  fairs.  It  is  said 
that  there  are  such  things  as  pleasure  fairs. 
I  am  not  sure  that  there  is  any  such  phrase 
in  common  use.  But  if  there  is  it  can,  I 
think,  only  mean  a  fair  at  which  toys,  trin- 
kets, and  such  like  articles  are  sold.  The 
fair  mentioned  in  the  old  song  to  which  the 
young  man  went  to  buy  blue  ribbon  for  his 
sweetheart  may  have  been  a  pleasure  fair,  but 
it  was  a  fair  at  which  blue  ribbon  was  sold, 
and  I  suppose  other  like  commodities." 

Exhibition  of  industrial  products. —  At  the 
present  time  the  term  is  very  generally  used 
to  designate  an  exposition  where  the  indus- 
trial products  of  a  people  are  exhibited  as  a 
display  of  the  success,  workmanship,  and  art 
of  the  exhibitors,  and  to  obtain  such  pre- 
miums as  may  be  paid  by  the  owners  of  the 
fair  as  a  reward  of  excellence.  State  v.  Long, 
48  Ohio  St.  i509,  510,  28  N.  E.  1038. 

40.  "Agricultural  fair"  defined  see  2  Cyc. 
72  note  59. 

41.  Jones  v.  Whitworth,  94  Tenn.  602,  606, 
30  S.  W.  736. 

42.  National   Bank   of   Commerce  v.   New 


Bedford,  175  Mass.  257,  56  N.  E.  288  Iciting 
Bradley  v.  Hooker,  175  Mass.  142,  55  N.  E. 
848].  See  also  Birmingham  F.  Ins.  Co.  v. 
Pulver,  126  111.  329,  337,  18  N.  E.  804,  9  Am. 
St.  Rep.  598. 

43.  "Fairly"  is  the  adverb  of  "fair." 
Warnock  v.  Thomas,  48  Ala.  463,  405  [dting 
Webster  Diet.;  Worcester  Diet.]. 

Distinguished  from,  "truly." — "The  word 
'  truly '  has  been  substituted  in  the  oath  for 
'  fairly.'  The  words  are  not  synonymous. 
They  have  widely  different  shades  of  mean- 
ing, and  convey  entirely  distinct  ideas.  Every 
day's  experience  teaches  us  that  language 
may  be  truly,  yet  most  unfairly  repeated. 
The  answer  of  the  witness  may  be  truly 
written  down,  yet  it  may  convey  a  meaning 
quite  different  from  that  which  the  witness 
intended  to  convey,  and  did  convey  to  the 
person  that  heard  him  speak.  On  the  other 
hand,  language  may  be  fairly  reported,  yet 
not  in  accordance  with  strict  truth."  Law- 
rence V.  Finch,  17  N.  J.  Eq.  234,  239  [citing 
Den  V.  Thompson,  16  N.  J.  L.  72]. 

In  connection  with  other  words  the  word 
"  fairly "  has  often  received  judicial  inter- 
pretation; as  for  example  as  used  in  the  fol- 
lowing phrases :  "  Fairly  and  equitably  "  (see 
Hutton  V.  West  Orange,  39  N.  J.  L.  453,  455) ; 
"  fairly  and  impartially  "  ( see  Den  v.  Thomp- 
son, 16  N.  J.  L.  72,  74)  ;  "fairly  compensate 
him  "  ( see  Knoxville  v.  Chicago,  etc.,  R.  Co., 
83  Iowa  636,  644,  50  N.  W.  61,  32  Am.  St. 
Rep.  321);  "'fairly'  divided"  (see  War- 
nock V.  Thomas,  48  Ala.  463,  465 )  ;  "  fairly 
estimated"  (see  Hardy  v.  Fothergill,  13  App. 
Cas.  351,  362,  53  J.  P.  36,  58  L.  J.  Q.  B.  44, 
59  L.  T.  Rep.  N.  S.  273,  37  Wkly.  Rep.  177; 
In  re  Mercantile  Mut.  Mar.  Ins.  Assoc,  25 
Ch.  D.  415,  418,  53  L.  J.  Ch.  593,  50  L.  T. 
Rep.  N.  S.  150,  32  Wkly.  Rep.  360)  ;  "fairly 
made"  (see  James  v.  Nease,  (Tex.  Civ.  App. 
1902)  69  S.  W.  110,  111;  Hirshfield  v.  Davis, 
43  Tex.  155,  161)  ;  "fairly  represented"  (see 
Ring  V.  Phcenix  Assur.  Co.,  145  Mass.  426, 
430,  14  N.  E.  525)  ;  "fairly  workable"  (see 
Jones  V.  Shears,  7  C.  &  P.  346,  32  E.  C.  L. 
649 )  ;  and  "  ought  fairly  to  be  excused  for  the 
breach  of  trust "  (see  Perrins  v.  Bellamy, 
[1898]  2  Ch.  521,  527,  67  L.  J.  Ch.  649,  79 
L.  T.  Rep.  N.  S.  109,  46  Wkly.  Rep.  682). 

44.  Warnock  v.  Thomas,  48  Ala.  463,  465 
[citing  Webster  Diet.;  Worcester  Diet.]. 

45.  Ring  V.  Phoenix  Assur.  Co.,  145 
426,  430,  14  N.  E.  525. 
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Fairly  wrought,  in  mining,  a  term  applied  to  coal  which  can  be  fairly 
and  properly  gotten,  according  to  mining  usage,  without  extraordinary  difficulty 
or  expense."     (See,  generally.  Mines  and  Mineeals.) 

Fair  sale.  As  the  term  is  used  in  speaking  of  a  mortgage  sale,  "  a  sale 
conducted  with  fairness  as  respects  the  rights  and  interests  of  the  parties  affected 
by  it."  "    (See,  generally,  Moetgages  ;  Sales.) 

Fair  trial,  a  trial  which  is  such  in  contemplation  of  law,  viz.,  that  which 
the  law  secures  to  the  party .^  Before  an  impartial  jury,  one  where  the  jurors 
are  entirely  indifferent  between  the  parties.^'     (See,  generally,  Trial.) 

Fair  valuation.     As  applied  to  property,  the  present  market  value.^ 

Fairway.  In  navigation,  water  on  which  vessels  of  commerce  habitually 
move ;  *'  a  clear  passageway  by  water.^*    (See,   generally.  Collision.) 

FAITH.^  Coniidence ;  Credit,  q.  v. ;  reliance ;  ^  Belief,  q.  v. ;  credence ; 
trust ;'^  purpose;  intent;  sincerity;  state  of  knowledge  or  design.^'  In  Scotch 
law,  a  solemn  pledge;  an  oath."  (Faith:  And  Credit^*  Given  to  Foreign 
Judgment,  see  Judgments.) 

Faithful.  Observant  of  compacts,  treaties,  contracts,  vows,  or  other 
engagements ;  true  to  one's  word.''     (See  Faithfully.) 

Faithfully.  As  respects  temporal  affairs,  diligently,  without  unnecessary 
delay.*"     (See  Faithful.) 


46.  Griffiths  v.  Rigby,  1  H.  &  N.  237,  241, 
25  L.  J.  Exch.  284. 

47.  Lalor  v.  McCarthy,  24  Minn.  417,  419. 

48.  St.  Paul,  etc.,  R.  Co.  v.  Gardner,  19 
Minn.  132,  18  Am.  Rep.  334. 

49.  Omaha,  etc.,  R.  Co.  v.  Cook,  37  Nebr. 
435,  445,  55  N.  W.  943  Iciting  Curry  v.  State, 
4  Nebr.  545]. 

50.  Martin  v.  Bigelow,  36  Misc.  (N.  Y.) 
298,  301,  73  N.  Y.  Suppl.  443;  Duncan  v. 
Landis,  106  Fed.  839,  858,  45  C.  C.  A.  666. 
See  also  Cumberland  v.  Bowes,  15  C.  B.  348, 
355,  3  C.  L.  R.  149,  1  Jur.  N.  S.  236,  24 
L.  J.  C.  P.  46,  3  Wkly.  Rep.  138,  80  E.  C.  L. 
348. 

51.  The  Oliver,  22  Fed.  848,  849. 

52.  The  Blue  Bell,  [1895]  P.  242,  246,  7 
Aspin.  601,  64  L.  J.  Adm.  71,  72  L.  T.  Rep. 
N.  S.  540,  11  Reports  790. 

53.  "Good  faith"  see  Mobile  L.  Ins.  Co. 
V.  Randall,  71  Ala.  220,  221;  Gentry  v.  Cowan, 
66  Ga.  720,  722;  McLaughlin  v.  Barnum,  31 
Md.  425,  454;  Farmington  Bank  v.  Ellis,  30 
Minn.  270,  272,  15  N.  W.  243;  Jewett  v. 
Palmer,  7  Johns.  Ch.  (N.  Y.)  65,  67,  11  Am. 
Dec.  401;  Dorn  v.  Dunham,  24  Tex.  366,  378; 
Sartain  v.  Hamilton,  12  Tex.  219,  222,  62  Am. 
Dec.  524;  Wells  v.  Smith,  2  Utah  39,  52; 
Canal  Bank  v.  Hudson,  111  U.  S.  66,  81,  4 
S.  Ct.  303,  28  L.  ed.  354;  Swift  v.  Smith,  102 
U.  S.  442,  445,  26  L.  ed.  193;  Collins  v.  Gil- 
bert, 94  U.  S.  753,  754,  24  L.  ed.  170;  Dresser 
V.  Missouri,  etc.,  R.  Constr.  Co.,  93  U.  S.  92, 
95,  23  L.  ed.  815 ;  Hotchkiss  v.  National  Shoe, 
etc..  Bank,  21  Wall.  (U.  S.)  354,  3,59,  22 
L.  ed.  645;  Fowler  v.  Brantly,  14  Pet.  (U.  S.) 
318,  321,  10  L.  ed.  473;  Green  v.  Biddle,  8 
Wheat.  (U.  S.)  1,  79,  5  L.  ed.  547;  Jenkins 
V.  Eldredge,  13  Fed.  Cas.  No.  7,266,  3  Story 
181,  288;  Brooks  v.  Hamlyn,  63  J.  P.  215,  79 
L.  T.  Rep.  N.  S.  734,  736. 

"  On  the  true  faith  of  a  Christian  "  see  Mil- 
ler V.  Salomons,  21  L.  J.  Exch.  161,  170. 

54.  Thus,  an  act  may  be  said  to  be  done 
"  on  the  faith "  of  certain  representations. 
Black  L.  Diet. 


55.  Thus,  the  constitution  provides  that 
"  full  faith  and  credit "  shall  be  given  to  the 
judgments  of  each  state  in  the  courts  of  the 
other  states.    Black  L.  Diet. 

56.  This  is  the  meaning  of  the  word  in 
the  phrases  "  good  faith  "  and  "  bad  faith." 
Black  L.  Diet. 

57.  "  To  make  faith  "  is  to  swear,  with  the 
right  hand  uplifted,  and  that  one  will  de- 
clare the  truth.  Black  L.  Diet,  [citing  1 
Forbes  Inst.  pt.  4,  235]. 

58.  "Faith  and  credit"  see  Com.  v.  Green, 
17  Mass.  515,  545;  Chicago,  etc.,  R.  Co.  t\ 
Wiggins  Ferry  Co.,'  119  U.  S.  615,  622,  7 
S.  Ct.  398,  30  L.  ed.  519;  Embry  v.  Palmer, 
107  U.  S.  3,  9,  2  S.  Ct.  25,  27  L.  ed.  346; 
Pennoyer  v.  Neflf,  95  U.  S.  714,  729,  24  L.  ed. 
565;  Thompson  v.  Whitman,  18  Wall.  (U.  S.) 
457,  465,  21  L.  ed.  897;  Board  of  Public 
Works  V.  Columbia  College,  17  Wall.  (U.  S.) 
521,  529,  21  L.  ed.  687;  Caperton  v.  Ballard, 
14  Wall.  (U.  S.)  238,  241,  20  L.  ed.  885; 
Green  v.  Van  Buskirk,  7  Wall.  (U.  S.)  139, 
145,  19  L.  ed.  109;  Christmas  v.  Russell,  5 
Wall.  (U.  S.)  290,  293,  18  L.  ed.  475;  Mc- 
Elmoyle  v.  Cohen,  13, Pet.  (U.  S.)  312,  325, 
10  L.  ed.  177;  Wiggins  Ferry  Co.  f.  Chicago, 
etc.,  R.  Co.,  11  Fed.  381,  384,  3  McCrary  609 
note. 

59.  Century  Diet. 

"  Faithful  performance "  of  duty  or  trust 
see  Harris  v.  Hanson,  11  Me.  241,  245; 
Archer  v.  Noble,  3  Me.  418,  419 ;  American 
Bank  v.  Adams,  12  Pick.  (Mass.)  303,  306; 
Fellows  V.  Gilman,  4  Wend.  (N.  Y.)  414,  416. 

60.  Den  v.  Thompson,   16  N.  J.  L.  72,  73. 
The  words  "well,"  "truly,"  "firmly,"  and 

"impartially"  are  comprised  in  their  legal 
signification  in  the  word  "  faithfully."  Ho- 
boken  v.  Evans,  31  N.  J.  L.  342,  343. 

In  connection  with  other  words  the  term 
has  often  received  judicial  interpretation ;  for 
example  as  used  in  the  following  phrases: 
"  Faithfully  discharge "  ( see  Governor  v. 
Wiley,  14  Ala.  172,  180;  Bigelow  v.  Bridge, 
8  Mass.  275)  ;  "faithfully  execute"   (see  Al- 
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FAKER  or  FAKIR.     A  street-vendor." 

FALCIDIAN  portion.  In  the  law  of  wills,  that  which  was  the  fourth  which 
the  law  formerly  authorized  the  testamentary  heir  to  retain  from  the  succession 
in  case  more  than  three-fourths  of  it  were  absorbed  by  the  legacies.^' 

Fall.  As  a  noun,  that  which  falls  or  has  fallen  ;  some  tiling  in  the  state  of 
falling  or  of  having  fallen ;  ^  descent  from  a  higher  to  a  lower  level.**  And 
when  applied  to  the  seasons  of  the  year,  the  season  when  the  leaves  fall  from  the 
trees ;  ^  a  period  of  the  year  which  begins  on  the  first  of  September.*^  As  a  verb, 
to  descend  from  a  higher  to  a  lower  place  or  position  through  loss  or  lack  of  sup- 
port ;  to  come  down  by  tumbling  or  loss  of  balance ; "  to  m^rge ;  to  be  transmitted ; 
to  be  assign ed.** 

Fall  foul.*'  To  rush  on  with  haste,  rough  force,  and  unreasonable  vio- 
lence ;  to  run  against.'" 

Falling  through,  a  term  not  susceptible  of  a  precise  definition,  but 
broad  enough  to  comprehend  the  failure  of  a  contract  of  sale  through  the  refusal 
of  the  buyers  to  pay  tlie  price.''     (See,  generally.  Sales.) 

FALSA  DEMONSTRATIONE  LEGATUW  NON  PERIMI.  A  maxim  meaning  "  A 
legacy  is  not  destroyed  by  an  incorrect  description."  "^ 


legany  County  v.  Van  Campen,  3  Wend. 
(N.  Y.)  48,  52)  ;  "faithfully,  fairly,  and  im- 
partially" (see  Perry  v.  Thompson,  16 
N.  J.  L.  72,  73)  ;  "faithfully  perform"  (see 
American  Bank  v.  Adams,  12  Pick.  (Mass.) 
303,  306;  Elizabeth  State  Bank  V.  Chetwood, 
7  N.  J.  L.  32,  33;  U.  S.  Bank  v.  Magill,  2 
Fed.  Cas.  No.  929,  1  Paine  661,  664)  ;  "  faith- 
fully serve  "  ( see  Blunt  v.  Melcher,  2  Mass. 
228,  232);  "faithfully  to  discharge"  (see 
State  V.  Chadwick,  10  Oreg.  465,  468;  In  re 
Cambria  St.,  75  Pa.  St.  357,  360);  "truly, 
faithfully,  firmly,  and  impartially,  execute 
and  perform  the  duties  of  his  said  office " 
(see  Hoboken  v.  Evans,  31  N.  J.  L.  342,  343); 
and  "  well  and  faithfully  perform  his  duties 
as  first  teller  "  ( see  Union  Bank  v.  Clossev, 
10  Johns.  (N.  Y.)  271,  273  [ciied  in  Union 
Bank  v.  Clossey,  11  Johns.  (N.  Y.)  182, 
183]). 

61.  Century  Diet. 

Mills  Annot.  St.  (i8gi)  §  1400,  defines  a 
fakir  to  be  "  any  person  who  shall  sell  or 
attempt  to  sell  any  article,  goods,  wares  or 
merchandise  of  any  kind  upon  the  street  or 
streets  of  any  city  or  town,  by  means  of  any 
false  representations,  trick,  device  or  lot- 
tery, or  by  means  of  any  game  of  chance,  for 
the  purpose,  and  with  intent  to  procure  or 
obtain  a  greater  or  better  price  for  such  ar- 
ticle or  goods,  than  their  actual  retail  price 
or  value  upon  the  market." 

62.  La.  Civ.  Code    (1900),  art.  1616. 

63.  Century  Diet. 

"A  fallen  building "  see  Breuner  «.  Liver- 
pool, etc.,  Ins.  Co.,  51  Cal.  101,  107,  21  Am. 
Rep.  703. 

64.  Century  Diet. 

To  "improve  the  falls  below  its  dam." — 
"  The  word  '  falls  '  [in  a  company's  charter] 
though  plural  in  form,  usually  means  only 
one  locality,  and  when  the  designation  is  of 
falls  below  a  dam,  it  usually  means  the  falls 
immediately  below.  Dams  are  usually  built 
upon  or  near  falls."  Davis  v.  Mattawam- 
keag  Log  Driving  Co.,  82  Me.  346,  350,  19 
Atl.  828. 

65.  Webster  Diet,   [quoted  in  Aultman  v. 


Clifford,  55  Minn.  159,  161,  56  N.  W.  593,  43 
Am.  ^t.  Eep.  478]. 

66.  Abel  V.  Alexander,  45  Ind.  523,  528,  15 
Am.  Rep.  270;  State  v.  Haddock,  9  N.  C.  461, 
462. 

To  be  delivered  "this  fall"  see  Weltner  v. 
Riggs,  3  W.  Va.  445,  450. 

67.  Century  Diet. 

"If  a  building  shall  fall,  except  as  the  re- 
sult of  fire "  see  Fireman's  Fund  Ins.  Co.  v. 
Congregation  Eodeph  Sholom,  80  111.  558; 
Huck  V.  Globe  Ins.  Co.,  127  Mass.  306,  309, 
34  Am.  Eep.  373. 

68.  English  L.  Diet. 

"  Fall  into  the  residue  "  see  In  re  Ballance, 
42  Ch.  D.  62,  65,  58  L.  J.  Ch.  534,  61  L.  T. 
Rep.  N.  S.  158,  37  Wkly.  Eep.  600;  In  re 
Ehoades,  29  Ch.  D.  142,  143,  54  L.  J.  Ch. 
573,  53  L.  T.  Eep.  N.  S.  15,  33  Wkly.  Eep. 
608;  In  re  Barker,  15  Ch.  D.  635,  636,  29 
Wkly.  Eep.  281 ;  Crawshaw  v.  Crawshaw,  14 
Ch.  D.  817,  820,  49  L.  J.  Ch.  662,  43  L.  T. 
Eep.  N.  S.  309,  29  Wkly.  Eep.  68;  Johnson 
V.  Webster,  4  De  G.  M.  &  G.  474,  483,  3  Eq. 
Eep.  99,  1  Jur.  N.  S.  145,  24  L.  J.  Ch.  300, 
3  Wkly.  Eep.  84,  53  Eng.  Ch.  371,  43  Eng. 
Reprint  592;  Humble  v.  Shore,  7  Hare  247, 
248,  1  Hem.  &  M.  550  note,  27  Eng.  Ch.  247 ; 
Lightfoot  V.  Burstall,  1  Hem.  &  M.  546,  549, 
10  Jur.  N.  S.  308,  33  L.  J.  Ch.  188,  3  New 
Rep.  112,  12  Wkly.  Eep.  148;  In  re  Savage, 
50  L.  J.  Ch.  131,  133. 

"  The  land  falls  to  him  upon  the  death  of 
his  mother"  see  McCuUough  v.  Gilmore,  11 
Pa.  St.  370,  373. 

69.  "  The  phrase  is  not  an  uncommon  one." 
Harper  v.  Delp,  3  Ind.  225,  231. 

70.  "As  the  ship  fell  foul  of  her  consort." 
Webster  Diet.  Iquoted  in  Harper  v.  Delp,  3 
Ind.  225,  231]. 

"Dr.  Johnson  gives  the  following  example 
—  In  his  sallies,  their  men  might  fall  foul 
of  each  other."  Harper  v.  Delp,  3  Ind.  225, 
231.  > 

71.  Hopkinson  v.  Leeds,  9  Phila.  (Pa.) 
5,  9. 

73.  Bouvier  L.  Diet,  letting  Broom  Leg. 
Max.  645]. 
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FALSA  DEMONSTRATIO  NON  NOCET.'^    A  maxim  meaning  "  A  false  descrip- 
tion does  not  render  a  deed  or  other  writing  inoperative."  '^ 


Applied  in  Roman  Catholic  Orphan  Asylum 
V.  Emmons,  3  Bradf.  Suit.   (N.  Y.)   144,  149. 

73.  "  This  rule  of  construction  is  said  to  be 
derived  from'  the  civil  law."  State  Sav.  Bank 
v.  Stewart,  93  Va.  447,  452,  25  S.  B.  543. 

"The  familiar"  (Hubermann  xi.  Evans,  46 
Nebr.  784,  65  N.  W.  1045;  McFatridge  v. 
Griffin,  27  Nova  Scotia  421',  431);  "well- 
known"  (Rogers  v.  Rogers,  78  Ga.  688,  691, 
3  S.  E.  451;  Le  Cain  v.  Hosterman,  8  Nova 
Scotia  413,  419,  429  Iciting  Broom  Leg. 
Max.  490]);  "maxim  of  law"  (Howard  v. 
American  Peace  Soc,  49  Me.  288,  293  {.citing 
Thomas  v.  Thomas,  6  T.  R.  671,  3  Rev.  Rep. 
40]). 

"The  well-settled  rule."— State  v.  Orange, 
32  N.  J.  L.  49,  53. 

"  Founded  in  common  sense  as  well  as  law." 
—  Watervliet  Turnpike  Co.  v.  McKean,  6  Hill 
(N.  Y.)   616,  619. 

"Every  application  of  the  maxim,  implies 
that  a  mistake  has  occurred  in  the  use  of 
language."  Crisa  v.  English,  26  Md.  553, 
569. 

74.  State  Sav.  Bank  v.  Stewart,  93  Va. 
447,  452,  25  S.  E.  543;  Barton  v.  Babcock, 
28  Wis.  192,  197  {.quoting  Broom  Leg.  Max. 
490],  where  it  is  said:  "'Falsa  demonstra- 
tio,'  says  a  learned  writer,  '  may  be  defined  to 
be  an  erroneous  description  of  a  person  or 
thing  in  a  written  instrument.' " 

Applied  or  explained  in  the  following  cases : 

Connecticut.- —  Cloughessey  v.  Waterbury, 
51  Conn.  420,  421,  50  Am.  Rep.  38;  Fairfield 
X.  Lawson,  50  Conn.  501,  509,  47  Am.  Rep. 
669;  Durham  v.  Averill,  45  Conn.  61,  72,  29 
Am.  Rep.  642 ;  Scofield  v.  Loekwood,  35  Conn. 
425,  429;  Dikeman  v.  Taylor,  24  Conn.  219, 
229. 

Georgia. —  Rogers  v.  Rogers,  78  Ga.  688, 
691,  3  S.  E.  451 ;  Wood  v.  State,  48  Ga.  192, 
297,  15  Am.  Rep.  664. 

Indiana. —  Pate  v.  Bushong,  161  Ind.  533, 
546,  69  N.  E.  291,  100  Am.  St.  Rep.  287,  63 
L.  R.  A.  593. 

Iowa. —  Hatcher   v.   Dunn,    102   Iowa   411, 

415,  71  N.  W.  343,  36  L.  R.  A.  689. 
Kansas. —  American  Cent.  Ins.  Co.  v.  Mc- 

Lanathan,  11  Kan.  553. 

Maine. —  Andrews  v.  Pearson,  68  Me.  19, 
21;  Milliken  v.  Bailey,  61  Me.  316,  322;  How- 
ard V.  American  Peace  Soc,  49  Me.  288,  293; 
State  V.  Bartlett,  47  Me.  388,  392. 

Ma/rylamd. —  Criss  V.  English,  26  Md.  553, 
569. 

Massachusetts. —  American  Bible  Soc.  v. 
Pratt,  9  Allen  109,  113;  Sargent  v.  Adama,  3 
Gray  72,  78,  63  Am.  Dec.  718;  Minot  v.  Bos- 
ton Asylurn,  etc.,  for  Indigent  Boys,  7  Mete. 

416,  418. 

Michigan. —  Johnstone  v.  Scott,  11  Mich. 
232,  240 ;  Anderson  ».  Baughman,  7  Mich.  69, 
74  Am.  Dec.  699.  See  Cooper  v.  Bigly,  13 
Mich.  463,  477. 

Missouri. —  Mitchner  v.  Holmes,  117  Mo. 
185,  208,  22  S.  W.  1070;  Adler  v.  Kansas 
City,  etc.,  R.  Co.,  92  Mo.  242,  249,  4  S.  W. 
917. 


Nebraska. —  Hubermann  v.  Evans,  46  Nebr. 
784,  65  N.  W.  1045. 

New  Hampshire. —  Winkley  v.  Kaime,  32 
N.  H.  268,  275  [citing  1  Greenleaf  Ev.  §  301] ; 
Hall  V.  Hall,  27  N.  H.  275 ;  Bellows  v.  Copp, 

20  N.  H.  492,  503 ;  Booby  v.  Davis,  20  N.  H. 
140,  146,  51  Am.  Dee.  210.  See  Somersworth 
Sav.  Bank  v.  Roberts,  38  N.  H.  22,  28. 

New  Jersey. —  Dempsey  v.  Newark,  53 
N.  J.  L.  4,  14,  20  Atl.  886,  10  L.  R.  A.  700 ; 
Evens  v.  Griscom,  42  N.  J.  L.  579,  582,  36 
Am.  Rep.  542;  Parker  v.  Elizabeth,  3& 
N.  J.  L.  689,  692  {citing  Curtis  v.  Brown 
County,  22  Wis.  167];  Newark  v.  State,  34 
N.  J.  L.  523,  529;  Freeman  v.  Headley,  33 
N.  J.  L.  523,  541 ;  Fuller  v.  Carr,  33  N.  J.  L. 
157,  159;  State  v.  Orange,  32  N.  J.  L.  49,  53; 
Kanouse  v.  Slookbower,  48  N.  J.  Eq.  42,  45, 

21  Atl.  197;  Conover  v.  Wardell,  22  N.  J. 
Eq.  492,  503;  Conover  v.  Wardell,  20  N.  J. 
Eq.  266,  272;  Lindsley  v.  Williams,  20  N.  J. 
Eq.  93,  95  {citing  Shrewsbury  v.  Boylston, 
1  Pick.  (Mass.)  105].  See  Wills  v.  McKin- 
ney,  41  N.  J.  L.  120,  127. 

New  York. —  Bryce  v.  Lorillard  F.  Ins.  Co., 
55  N.  Y.  240,  245,  14  Am.  Rep.  249;  Wilson 
V.  Coulter,  29  N.  Y.  App.  Div.  85,  92,  51 
N.  Y.  Suppl.  804;  Brewster  v.  Balch,  41  N.  Y. 
Super.  Ct.  63,  69  {citing  Burr  v.  Broadway 
Ins.  Co.,  16  N.  Y.  267] ;  People  v.  Lord,  9 
N.  Y.  App.  Div.  458,  461,  41  N.  Y.  Suppl. 
343  {citing  Watervliet  Turnpike  Co.  v.  Mc- 
Kean, 6  Hill  616,  619];  Watervliet  Turn- 
pike Co.  V.  McKean,  6  Hill  616,  619.  See 
Jackson  v.  Marsh,  6  Cow.  281,  284. 

North  Carolina. —  Goff  v.  Pope,  83  N.  C. 
123,  126  [citing  1  Greenleaf  Ev.  §  301]. 

Ohio. —  Poland  v.  Connolly,  16  Ohio  St.  64, 
66;  Ashworth  v.  Carleton,  12  Ohio  St.  381, 
385.  See  Merrick  v.  Merrick,  37  Ohio  St. 
126,  41  Am.  Rep.  493;  Banning  v.  Banning, 
12  Ohio  St.  437,  452. 

Oregon. —  Moreland  v.  Brady,  8  Oreg.  303, 
313,  34  Am.  Rep.  581. 

Virginia. —  State  Sav.  Bank  v.  Stewart,  93 
Va.  447,  452,  25  S.  E.  543  {citing  Hunter  v. 
Hume,  88  Va.  24,  28,  13  S.  E.  305;  Preston 
V.  Heiakell,  32  Gratt.  48,  59,  60;  Wootton  v. 
Redd,  12  Gratt.  196,  209;  Broom  Leg.  Max. 
629;  1  Greenleaf  Ev.  §  301;  2  Minor  Inat. 
(4th  ed.)  1063;  2  Taylor  Ev.  §  1218];  Rov 
V.  Rowzie,  25  Gratt.  599,  605;  Wootton  v. 
Redd,  12  Gratt.  196,  209. 

Wisconsin. —  Jackson  v.  Rankins,  67  Wis. 
285,  289,  30  N.  W.  301;  Jones  v.  Workman, 
65  Wis.  269,  270,  27  N.  W.  158;  Sherwood 
V.  Sherwood,  45  Wis.  357,  364,  30  Am.  Rep. 
757 ;  Cork  i;.  Bacon,  45  Wis.  192,  196,  30  Am. 
Rep.  712;  Paine  v.  Benton,  32  Wis.  491,  496; 
Barton  v.  Babcock,  28  Wis.  192,  197 ;  Hopkins 
V.  Holt,  9  Wis.  228,  231. 

United  States. — Cleaveland  v.  Smith,  5  Fed. 
Cas.  No.  2,874,  2  Story  279,  291. 

England. —  Doe  v.  Hubbard,  15  A.  &  B. 
227,  244,  69  E.  C.  L.  227 ;  Robinson  v.  Bristol, 
11  C.  B.  208,  231,  16  Jur.  889,  22  L.  J.  C.  P. 
21,  73  E.  C.  L.  208;  Barton  v.  Dawes,  10 
C.  B.  261,  264,  19  L.  J.  C.  P.  302,  70  E.  C.  L, 
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Falsa  orthographia  sive  falsa  grammatica  non  vitiat  conces- 

SIONEM,     A  maxim  meaning  "  False  spelling  or  false  grammar  does  not  vitiate  a 
grant."  " 

FALSE.'^  Erroneous,  nntrue;'"'  the  opposite  of  correct,  or  true;'''  and  often 
the  term,  as  used,  does  not  necessarily  involve  turpitude  of  mind.'^  In  the  more 
important  uses  in  jurisprudence,*"  and  even  in  its  popular  applicatio'h,*'  the  word 
implies  something  more  than  a  mere  untruth ;  it  is  an  untruth  coupled  with  a 
lying  intent,^  or  an  intent  to  deceive  or  to  perpetrate  some  treachery  or  fraud.^ 
The  true  meaning  of  the  term  must,  as  in  other  instances,  often  be  determined 
by  the  context.^    (See  Falsely.) 


261;  Spooner  v.  Payne,  4  C.  B.  328,  330,  16 
L.  J.  C.  P.  225,  56  E.  C.  L.  328;  Hall  v. 
Fisher,  1  Coll.  47,  53,  8  Jur.  119,  28  Eng. 
Ch.  47;  Foster  f.  Mentor  L.  Assur.  Co.,  2 
C.  L.  R.  1404,  3  E.  &  B.  48,  18  Jur.  827,  23 
L.  J.  Q.  B.  145,  150,  24  E.  L.  &  E.  103,  77 
E.  C.  L.  48 ;  Hewer  v.  Cox,  3  E.  &  E.  428,  436, 
107  E.  C.  L.  428;  In  re  Whatman,  10  Jur. 
N.  S.  1242,  34  L.  J.  P.  &  M.  17;  Llewellyn 
V.  Jersey,  12  L.  J.  Exch.  243,  246,  IIM.&W. 
183;  Doe  v.  Carpenter,  20  L.  J.  Q.  B.  70,  71, 

I  Eng.  L.  &  Eq.  307;  West  v.  Lawday,  11 
H.  L.  Cas.  375,  385,  13  L.  T.  Rep.  N.  S.  171, 

II  Eng.  Reprint  1378;  Slingsby  v.  Grainger, 
7  H.  L.  Cas.  273,  282,  286,  5  Jur.  N.  S.  1111, 
28  L.  J.  Ch.  616,  11  Eng.  Reprint  109; 
Thomas  v.  Thomas,  6  T.  R.  671,  676,  3  Rev. 
Rep.  40. 

Canada. —  Guardian  Assur.  Co.  ■;;.  Connely, 
20  Can.  Supreme  Ct.  208,  211;  Bigaouette  r. 
North  Shore  R.  Co.,  17  Can.  Supreme  Ct.  363, 
371;  Beaudet  v.  North  Shore  R.  Co.,  15  Can. 
Supreme  Ct.  44,  53;  Guardian  Assur.  Co.  v. 
Connely,  12  Can.  L.  T.  152,  153;  Smith  v. 
Bonnisteel,  13  Grant  Ch.  (U.  C.)  29,  33; 
Rowsell  V.  Hayden,  2  Grant  Ch.  (U.  C.)  557, 
563;  McFatridge  v.  Griffin,  27  Nova  Scotia 
421,  431 ;  Le  Cain  v.  Hosterman,  8  Nova  Sco- 
tia 413,  419,  429  [citing  Broom  Leg.  Max. 
490] ;  Re  Sherlock,  28  Ont.  638,  639 ;  McBean 
V.  Kinnear,  23  Ont.  313,  317;  Hickey  v. 
Stover,  11  Ont.  106,  113;  Brantford  Electric, 
etc.,  Co.  V.  Brantford  Starch  Works,  3  Ont. 
L.  Rep.  118,  119,  121;  Nolan  v.  Fox,  15  U.  C. 
C.  P.  565,  574;  Jamieson  v.  McCollum,  18 
U.  C.  Q.  B.  445,  448 ;  Upper  Canada  Bank  v. 
Boulton,  7  U.  C.  Q.  B.  235,  242. 

75.  Bouvier  L.  Diet,  {citing  Sheppard 
Touehst.  55]. 

Applied  in  Shrewsbury's  Case,  9  Coke  46o, 
48a. 

76.  The  word  "  false  "  is  not  the  equivalent 
of  the  word  "  mistake."  People  v.  Sprague, 
53  Cal.  493,  494  [cited  in  People  v.  Righetti, 
66  Cal.  184,  185,  4  Pac.  1063,  1185]. 

Distinguished  from  "  untrue  "  in  Anderson 
V.  Fitzgerald,  4  H.  L.  Cas.  484,  506,  17  Jur. 
995,  10  Eng.  Reprint  551  [cited  in  Mason  v. 
Canada  Agricultural  Mut.  Assur.  Assoc,  18 
U.  C.  C.  P.  19,  22]. 

"The  adjectives  'false'  and  'fraudulent' 
may  express  different  qualities  of  the  noun 
'  proof.' "  Miller  v.  Tobin,  18  Fed.  609,  614, 
9  Sawy.  401. 

77.  Walker  v.  Hawley,  56  Conn.  559,  567, 
16  Atl.  674  (giving  as  an  illustration:  "As 
a  false  claim ;  a  false  conclusion ;  a  false  con- 
struction in  grammar") ;  Gerardo  v.  Brush, 


120  Mich.  405,  409,  79  N.  W.  646;  Foot  v. 
^tna  L.  Ins.  Co.,  61  N.  Y.  571,  577. 

"To  say  of  a  man  that  he  reasons  from 
false  premises,  or  draws  false  conclusions 
from  correct  premises,  is  not  libelous.  In 
such  cases  the  word  '  false '  means  no  more 
than  that  the  premises  were  not  true,  or  that 
the  conclusion  was  erroneous."  Walker  v. 
Hawley,  56  Conn.  559,  566,  16  Atl.  674. 

78.  Ratterman  v.  Ingalls,  48  Ohio  St.  468, 
484,  28  N.  B.  168. 

79.  Gerardo  v.  Brush,  120  Mich.  405,  409, 
79  N.  W.  646. 

80.  Ratterman  v.  Ingalls,  48  Ohio  St.  468, 

484,  28  N.  E.  168. 

81.  Mason  v.  Canada  Agricultural  Mut.- 
Assur.  Assoc,  18  U.  C.  C.  P.  19,  24. 

82.  Wood  V.  State,  48  Ga.  192,  297,  15  Am. 
Rep.  664. 

A  mere  pretense  set  up  in  bad  faith  and 
without  color  of  fact  see  Famsworth  v.  Hal- 
stead,  18  N.  Y.  Civ.  Proc  227,  228  [citing 
Hadden  v.  New  York  Silk  Mfg.  Co.,  1  Daly 
(N.  Y.)  388];  Kiefer  «.  Thomass,  6  Abb.  Pr. 
N.  S.   (N.  Y.)   42. 

When  used  with  reference  to  the  testimony 
of  a  witness,  it  ordinarily  means  something 
more  than  that  the  testimony  is  untrue,  and 
implies  that  it  is  intentionally  untrue,  but 
the  word  is  also  sometimes  used  in  the  sense 
of  mistakenly  or  erroneously.  State  v.  Hen- 
derson, 72  Minn.  74,  75,  74  N.  W.  1014. 

"  Knowing  it  to  be  false  "  see  Huntington 
V.  Attrill,  118  N.  Y.  365,  376,  23  N.  E.  544; 
Torbett  v.  Eaton,  49  Hun  (N.  Y.)  209,  213, 
1  N.  Y.  Suppl.  614. 

"Knowingly  false"  see  State  v.  Brown,  110 
La.  591,  594,  34  So.  698. 

"Untrue  or  fraudulent"  see  Clapp  v.  Mas- 
sachusetts Ben.  Assoc,  146  Mass.  519,  530,  16 
N.  E.  433. 

83.  State  v.  Smith,  63  Vt.  201,  211,  22  Atl. 
604;  Mason  v.  Canada  Agricultural  Mut.  As- 
sur. Assoc,  18  U.  C.  C.  P.  19,  22  [citing  Bou- 
vier L.  Diet.;  Tomlin  L.  Diet],  where  it  is 
said :  "  We  do  not  speak  of  '  untrue  pre- 
tences,' when  we  wish  to  designate  an  offence 
of  that  character ;  but  we  say  '  false  pre- 
tences.' So  we  say  '  false  measures,'  '  false 
weights,'  '  false  swearing,'  not  '  untrue  swear- 
ing,' as  indicating  perjury,  or  a  designed  mis- 
statement." See  also  Hatcher  v.  Dunn,  102 
Iowa  411,  416,  71  N.  W.  343,  36  L.  R.  A.  689. 

84.  Foot «.  iEtna  L.  Ins.  Co.,  61  N.  Y.  571, 
577;  Ratterman  v.  Ingalls,  48  Ohio  St.  468, 

485,  28  N.  E.  168  (where  the  court  said: 
"  The  section  includes  as  well  those  who 
'  shall  evade  making  a  return '  as  those  who 
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False  account,  in  the  more  common  and  ordinary  meaning,  an  account 
■whicli  is  morally  false, —  known  to  be  untrue.''  (See,  generally,  Accounts  and 
Accounting.) 

FALSE^  BANK-NOTE.  A  forged  paper  in  the  similitude  of  a  bank-note,  or 
■wbicb  on  its  face  appears  to  be  such  a  note.'^  (See,  generally.  Banks  and  Bank- 
ing; Counterfeiting;  Foegeey.) 

False  coin.     See  Counterfeiting. 

False  diamonds.  False  stones  which  purport  to  be  diamonds,  or  false 
similitude  of  diamonds.^' 

False  document,  a  document  purporting  to  be  made  by  a  person  who 
did  not  make  the  same,  or  a  document  purporting  to  be  made  by  some  person 
who  did  not  in  fact  exist.^ 

False  entry.*'  An  entry  which  is  either  totally  fictitious,  or  fictitious  to 
some  extent  ;^  an  untrue  or  incorrect  entry,"  in  contradistinction  to  "  correct."  ^ 

Falsehood.  In  its  common  meaning  a  wilful  act  or  declaration  contrary  to 
tnith.'^    (See  False.) 


'  make  a  false  return,'  and  the  maxim  noscitv/r 
a  sociis  is  invoked.  True,  it  is  urged  that  the 
word  '  evade  '  here  is  synonymous  with  '  omit,' 
and  hence  gives  color  to  the  opposite  con- 
struction. This,  we  think,  is  wholly  inadmis- 
sible, for  the  word,  comparing  the  definitions 
of  lexicographers,  scarcely  admits  of  any 
meaning,  when  applied  to  the  act  of  a  person, 
which  does  not  involve  a,  perverse  or  sinister 
element")  ;  Anderson  v.  Fitzgerald,  4  H.  L. 
Cas.  484,  512,  17  Jur.  995,  10  Eng.  Reprint 
551  Iquoted  in  Mason  v.  Canada  Agricultural 
Mut.  Assur.  Assoc,  18  V.  C.  C.  P.  19,  26], 
where  it  is  said :  "  When  I  use  the  word 
'  false '  in  a  sense  connected  with  fraud,  what 
do  I  mean?  I  mean  not  only  that  which  is 
untrue,  but  I  mean  that  which  is  malicious, 
wilful,  which  is  criminal,  which  is  false  in 
an  odious  sense,  and  to  the  man's  knowledge. 
And  therefore  the  construction  which,  after 
a  great  deal  of  consideration,  I  should  put 
upon  this  part  of  the  clause  certainly  is,  that 
it  refers  to  a  wilful  fraud,  a  wilful  misstate- 
ment." 

In  connection  with  other  words  this  word 
has  often  received  judicial  interpretation;  as 
for  example  as  used  in  the  following  phrases : 
"  False  affidavit "  ( see  U.  S.  v.  Ingraham,  49 
Fed.  155,  156);  "false  alarm  by  the  fire- 
alarm  telegraph"  (see  Koppersmith  v.  State, 
51  Ala.  6,  7);  "false,  forged,  or  counter- 
feited notes  or  bonds"  (see  U.  S.  v.  Howell, 
11  Wall.  (U.  S.)  432,  436,  20  L.  ed.  19)  ; 
"  false  instrument  "  ( see  State  v.  Willson,  28 
Minn.  50,  53,  9  N.  W.  28)  ;  "false  invoice  or 
fraudulent  practice  "  ( see  U.  S.  v.  Cargo  of 
Sugar,  25  Fed.  Cas.  No.  14,722,  3  Sawy.  46)  ; 
"  false  or  bogus  checks  "  ( see  Pierce  v.  Peo- 
ple, 81  111.  98,  101);  "false  or  unjust" 
weights  (see  Lane  v.  Kendall,  [1899]  2  Q.  B. 
673,  676);  "false  packed"  (see  Miller  v. 
Moore,  83  Ga.  684,  692,  10  S.  E.  360,  6 
L.  R.  A.  374,  20  Am.  St.  Rep.  329)  ;  "false 


representation  of  a  material  fact "  ( see  Foot 
V.  ^tna  L.  Ins.  Co.,  61  N.  Y.  571,  577);  "  false 
swearing"  (see  Franklin  Ins.  Co.  v.  Culver, 
6  Ind.  137,  139;  Marion  v.  Great  Republic 
Ins.  Co.,  35  Mo.  148,  151 ;  Maher  v.  Hibernia 
Ins.  Co.,  67  N.  Y.  283,  292 ;  Ratterman  v.  In- 
galls,  48  Ohio  St.  468,  484,  28  N.  E.  168; 
Hamilton  County  Ins.  Co.  v.  Cappellar,  38 
Ohio  St.  560,  574;  Franklin  F.  Ins.  Co.  v. 
UpdegraflF,  43  Pa.  St.  350,  359 ;  Derry  v.  Peek, 
14  App.  Cas.  337,  54  J.  P.  148,  58  L.  J.  Ch. 
864,  61  L.  T.  Rep.  N.  S.  265,  1  Meg.  292,  38 
Wkly.  Rep.  33;  Anderson  v.  Fitzgerald,  4 
H.  L.  Cas.  483,  511,  17  Jur.  995,  10  Eng.  Re- 
print 551 ;  Mason  v.  Canada  Agricultural 
Mut.  Assur.  Assoc,  18  U.  C.  C.  P.  19,  22)  ; 
and  "  false  token  or  writing  "  ( see  People  v. 
Gates,  13  Wend.  (N.  Y.)  311,  321). 

85.  Putnam  v.  Osgood,  51  N.  H.  192,  207 
Iciting  Bouvier  L.  Diet.]. 

86.  U.  S.  V.  Howell,  11  Wall.  (U.  S.)  432, 
436,  20  L.  ed.  195  [quoted  in  U.  S.  v.  Owens, 
37  Fed.  112,  115]. 

87.  U.  S.  V.  Howell,  11  Wall.  (U.  S.)  432, 
436,  20  L.  ed.  195. 

88.  Canada  Cr.  Code,  §  421  [qtwted  in  Re 
Murphy,  2  Can.  Cr.  Cas.  578,  579]. 

89.  Liability  of  purser  of  vessel  for  mak- 
ing false  entries  see  3  Cyc.  847  note  23. 

90.  Newport  Slipway  Dry  Dock,  etc.,  Co.  v. 
Paynter,  34  Ch.  D.  88,  91,  56  L.  J.  Ch.  1021, 
55  L.  T.  Rep.  N.  S.  711. 

91.  U.  S.  V.  Graves,  53  Fed.  634,  644. 

93.  U.  S.  V.  Potter,  56  Fed.  83,  94.  See 
also  Cochran  v.  U.  S.,  157  U.  S.  286,  295,  15 
S.  Ct.  628,  39  L.  ed.  704;  Dorsey  v.  U.  S.,  101 
Fed.  746,  748,  41  C.  C.  A.  652 ;  U.  S.  v.  Peters, 
87  Fed.  984,  985;  Dow  v.  U.  S.,  82  Fed.  904, 
909,  27  C.  C.  A.  140;  U.  S.  v.  Allis,  73  Fed. 
165,  170;  U.  S.  V.  Allen,  47  Fed.  696,  697; 
U.  S.  V.  Orecilius,  34  Fed.  30,  31;  5  Cyc.  582. 

93.  Putnam  v.  Osgood,  51  N.  H.  192,  207 
[.citing  Bouvier  L.  Diet.]. 
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I.  DEFINITION. 

False  imprisonment  is  the  unlawful  and  total  restraint  of  the  liberty  of  the 
person.     The  imprisonment  is  false  in  the  sense  of  being  unlawful.* 


II.  NATURE  OF  RIGHT  INFRINGED. 

A.  Primary  Character.  The  right  violated  by  this  tort  is  "  freedom  of 
locomotion."  *  It  belongs  historically  to  the  class  of  rights  known  as  simple  or 
primary  rights  (inaccurately  called  absolute  rights),  as  distinguished  from  second- 
ary rights,  or  rights  not  to  be  harmed.  It  is  a  right  in  rem ;  it  is  available 
against  the  community  at  large.  The  theory  of  the  law  is  that  one  interferes 
with  the  freedom  of  locomotion  of  another  at  his  peril.' 

B.  Mental  Attitude  of  Wrong'-Doer.  The  right  invaded  by  false  impris- 
onment is  of  such  a  character  that  tlie  liability  of  the  wrong-doer  does  not  depend 
primarily  upon  his  mental  attitude.*    All  of  the  authorities  declare  that  neither 


1.  Bird  V.  Jones,  7  Q.  B.  742,  752,  9  Jur. 
870,  15  L.  J.  Q.  B.  82,  53  E.  C.  L.  742,  per 
Pattison,  J. 

Other  definitions. —  "The  gist  of  false  im- 
prisonment is  unlawful  detention."  McCar- 
thy V.  De  Armit,  99  Pa.  St.  63,  71,  per  Trun- 
key,  J. 

"  A  pure,  naked,  unlawful  detention,  un- 
affected by  any  question  of  motive  or  pur- 
pose." Johnson  v.  McDaniel,  5  Ohio  S.  &  C. 
PI.  Dec.  717,  718,  per  Pugh,  J. 

"  A  wrongful  interference  with  the  per- 
sonal liberty  of  an  individual  .  .  .  without 
any  sufficient  legal  cause  therefor."  Gamier 
V.  Squires,  62  Kan.  321,  324,  62  Pac.  1005; 
Comer  v.  Knowles,  17  Kan.  436. 

"  The  unlawful  restraint  of  a  person  con- 
trary to  his  will,  either  with  or  without  pro- 
cess of  law."  Thorp  v.  Carvalho,  14  Misc. 
(N.  Y.)  554,  558,  36  N.  Y.  Suppl.  1,  per 
Bookstaver,  J.  To  the  same  effect  see  Miller 
V.  Ashcraft,  98  Ky.  314,  318,  32  S.  W.  1085, 
17  Ky.  L.  Eep.  894;  Limbeck  v.  Gerry,  15 
Misc.  (N.  Y.)  663,  665,  39  N.  Y.  Suppl.  95; 
State  V.  Lunsford,  81  N.  C.  528,  530. 

"  Any  unlawful  physical  restraint  by  one 
of  another's  liberty,  whether  in  prison  or 
elsewhere."  Gillingham  v.  Ohio  River  R.  Co., 
35  W.  Va.  588,  595,  14  S.  E.  243,  29  Am.  St. 
Rep.  827,  14  L.  R.  A.  798  [quoting  Bishop 
Non-Cont.  §  206],  per  Holt,  J. 

"  A  trespass  committed  by  one  man  against 
the  person  of  another  by  unlawfully  arrest- 
ing him  and  detaining  him  without  any  legal 
authority."  Davis  v.  Pacific  Telephone,  etc., 
Co.,  127  Cal.  312,  320,  59  Pac.  698,  57  Pac. 
764  (per  Cooper,  C.)  ;  Snead  v.  Bonnoil,  166 
N.  Y.  325,  328,  59  N.  E.  899   (per  Gray,  J.). 

"  Imprisonment  is  any  restraint  of  the  per- 
Bonal  liberty  of  another;  any  prevention  of 
his  movements  from  place  to  place,  or  his 
free  action  according  to  his  own  pleasure  and 
will.  ...  It  is  false  imprisonment  when  this 
is  done  without  lawful  authority."  Johnson 
V.  Tompkins,  13  Fed.  Cas.  No.  7,416,  Baldw. 
571,  600,  per  Baldwin,  C.  J. 

In  Illinois  Cr.  Code,  §  gs,  "  false  Nimprison- 
ment  is  an  unlawful  violation  of  the  personal 
liberty  of  another,  and  consists  in  confine- 
ment or  detention  without  sufficient  legal  au- 


thority." See  Brewster  v.  People,  183  111. 
143,  146,  55  N.  E.  640;  Slomer  v.  People,  25 
111.  70,  76  Am.  Dec.  786. 

By  Tex.  Pen.  Code,  art.  508,  false  impris- 
onment is  "the  willful  detention  of  another 
against  his  consent,  and  where  it  is  not  ex- 
pressly authorized  by  law."  See  Giroux  v. 
State,  40  Tex.  97,  102;  Herring  v.  State,  3 
Tex.  App.  108,  HI. 

2.  Hawk  V.  Ridgway,  33  111.  473.  "  Deten- 
tion and  restraint  of  liberty."  Burns  v. 
Erben,  1  Rob.  (N.  Y.)  555,  26  How.  Pr. 
(N.  Y.)  273.  "Deprivation  of  plaintiff's 
liberty."  Miller  v.  Ashcraft,  98  Ky.  314,  32 
S.  W.  1085,  17  Ky.  L.  Rep.  894.  "  Restraint 
of  liberty."  Bonesteel  v.  Bonesteel,  28  Wis. 
245,  30  Wis.  511.  See  also  Lansing  v.  Case, 
4  N.  Y.  Leg.  Obs.  221.  "  Restraint  upon  the 
person."  Pike  v.  Hanson,  9  N.  H.  491. 
"  Preventing  a  person  from  going  in  any 
direction  he  sees  proper."  Harkins  v.  State, 
6  Tex.  App.  452.  "  To  restrain  the  freedom 
of  action."  Warner  v.  Riddiford,  4  C.  B. 
N.  S.  180,  93  E.  C.  L.  180.  See  also  Petit  v. 
Colmery,  4  Pennew.  (Del.)  266,  55  Atl.  344; 
Gamier  v.  Squires,  62  Kan.  321,  62  Pac. 
1005. 

3.  Landrum  v.  Wells,  7  Tex.  Civ.  App.  625, 
26  S.  W.  1001.  At  common  law  trespass  was 
the  remedy  not  case.    See  infra,  IX,  A. 

4.  Kansas. —  Gamier  v.  Squires,  62  Kan. 
321,  62  Pac.   1005. 

Kentucky. —  Glazar  v.  Hubbard,  102  Ky. 
68,  42  S.  W.  1114,  19  Ky.  L.  Rep.  1025,  80 
Am.  St.  Rep.  340,  39  L.  R.  A.  210. 

Massachusetts. —  Mullen  v.  Brown,  138 
Mass.  114,  where  the  object  was  to  enforce 
payment  of  a  debt. 

Missouri. —  Boeger  v.  Langenberg,  95  Mo. 
390,  11  S.  W.  223,  10  Am.  St.  Rep.  322; 
Dunlevy  v.  Wolferman,  106  Mo.  App.  46,  79 
S.  W.  1165;  Monson  v.  Rause,  86  Mo.  App. 
97. 

New  Jersey. —  Booth  v.  Kurrus,  55  N.  J.  L. 
370,  26  Atl.  1013. 

New  York. —  Fuller  v.  Redding,  16  Misc. 
634,  39  N.  Y.  Suppl.  109.  See  also  Tacy  v. 
Starks,  67  N.  Y.  App.  Div.  422,  73  N.  Y. 
Suppl.  226.. 

[II,  B] 
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malice  ^  nor  ordinarily  ^  want  of  probable  cause ''  is  an  essential  element  of  the  right 
of  action.*  If  the  imprisonment  is  lawful  it  does  not  become  unlawful  because 
done  witli  malicious  intent;'  if  the  conduct  be  unlawful,  neither  good  faith,^"  nor 
provocation,"  nor  ignorance  of  the  law  ^  is  a  defense  to  the  person  cquimitting 
the  wrong,  in  a  civil  as  distinguished  from  a  criminal  proceeding.^^  Tlie  noi-mal 
effect  of  malice  or  absence  of  malice  is  respectively  to  aggregate  or  mitigate  the 


damages.^* 

Oyio. —  Johnson  v.  McDaniel,  5  Ohio  S.  & 
C.  PI.  Dec.  717. 

Virginia. —  Parsons  v.  Harper,  16  Gratt. 
64. 

See  23  Cent.  Dig.  tit.  "False  Imprison- 
ment," §  16. 

5.  /Minois.— Shanley  v.  Wells,  71  111.  78; 
Markey  v.  Griffin,  109  111.  App.  212. 

Kentucky. —  Reynolds  v.  Price,  56  S.  W. 
502,  22  Ky.  L.  Rep.  5. 

Louisiana. —  Lange  v.  Illinois  Cent.  R.  Co., 
107  La.  687,  31  So.  1003,  in  the  sense  of  ill- 
will. 

Massachusetts. —  Hackett  v.  King,  6  Allen 
58. 

New  Hampshire. —  Gibbs  v.  Randlett,  58 
N.  H.  407. 

Tennessee. —  McQueen  v.  Heck,  1  Coldw. 
212. 

See  23  Cent.  Dig.  tit.  "False  Imprison- 
ment," §§  16,  28,  43,  58. . 

6.  As  to  necessity  of  probable  cause  for 
arrest  without  a  warrant  see  infra,  VIII,  C, 
2,  b;  VIII,  C,  4,  a. 

7.  Arkansas. —  Chrisman  v.  Carney,  33  Ark. 
316;   Akin  v.  Newell,  32  Ark.  605. 

Illinois. —  Markey  v.  Griffin,  109  111.  App. 
212;  Hight  V.  Naylor,  86  111.  App.  508; 
Little  V.  Munson,  54  111.  App.  437. 

Indiana. —  Boaz  v.  Tate,  43  Ind.  60. 

Louisiana. —  Phillips  v.  Bonham,  16  La. 
Ann.  387. 

Missouri. — ^Thompson  v.  Buchholz,  107  Mo. 
121,  81  S.  W.  490;  Boeger  v.  Langenberg,  97 
Mo.  390,  11  S.  W.  223,  10  Am.  St.  Rep.  322. 

Nebraska. —  Johnson  v.  Bouton,  35  Nebr. 
898,  53  N.  W.  995;  Painter  v.  Ives,  4  Nebr. 
122. 

New  York. —  Hewitt  v.  Newburger,  66  Hun 
230,  20  N.  Y.  Suppl.  913  [reversed  on  an- 
other ground  in  141  N.  Y.  538,  36  N.  E.  593] ; 
Sleight  V.  Ogle,  4  E.  D.  Smith  445. 

North  Carolina. —  Neal  v.  Joyner,  89  N.  C. 
287. 

Pennsylvania. —  Frederick  v.  Minehart,  34 
Leg.  Int.  305. 

Virginia. —  Parsons  v.  Harper,  16  Gratt. 
64. 

See  23  Cent.  Dig.  tit.  "False  Imprison- 
ment," §  2. 

8.  Siege!  v.  Connor,  70  111.  App.  116;  Mon- 
son  V.  Rouse,  86  Mo.  App.  97.  See  also  Geary 
V.  Stevenson,  169  Mass.  23,  47  N.  E.  508. 

9.  Kentucky. —  Bennett  v.  Lewis,  66  S.  W. 
523,  23  Ky.  L.  Rep.  2037. 

Michigan. —  Johnson  v.  Maxon,  23  Mich. 
129. 

Missouri. —  Bierwith  v.  Pieronnet,  65  Mo. 
App.   431. 

North  Carolina. —  Kelly  v.  Durham  Trac- 
tion Co.,   132  N.  C.  368,  43  S.  E.  923. 
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Ohio. —  Taylor  v.  Alexander,  6  Ohio  144. 

Tennessee. —  McQueen  v.  Heck,  1  Coldw. 
212. 

England.— Allen  v.  Flood,  [1S98]  A.  C.  1, 
67  L.  J.  Q.  B.  119,  77  L.  T.  Rep.  N.  S.  717, 
46  Wkly.  Rep.  258  (per  Lord  Watson); 
Bradford  v.  Pickles,  [1895]  A.  C.  587,  60 
J.  P.  3,  64  L.  J.  Ch.  759,  73  L.  T.  Rep.  N.  S. 
353,  11  Reports  286,  44  Wkly.  Rep.  190. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§   16,  28,  43,  58. 

10.  Georgia. —  Thorpe  v.  Wray,  68  Ga. 
359. 

Kansas. —  Bell  v.  Day,  9  Kan.  App.  Ill, 
57  Pac.  1054. 

Maine. —  Palmer  v.  Maine  Cent.  R.  Co.,  92 
Me.  399,  42  Atl.  800,  69  Am.  St.  Rep.  513, 
44  L.  R.  A.  673. 

Nebraska. —  Painter  v.  Ives,  4  Nebr.  122. 

Vermont. —  Aldrich  v.  Weeks,  62  Vt.  89, 
19  Atl.  115. 

England. —  Sinclair  v.  Broughton,  47  L.  T. 
Rep.  N.  S.  170,  bona  fide  mistake. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  16,  28,  43,  58. 

11.  Grace  v.  Dempsey,  75  Wis.  313,  43 
N.  W.  1127.  As  to  mitigation  of  damages, 
however,  see  infra,  XIII,  C. 

12.  Hill  V.  Taylor,  50  Mich.  549,  15  N.  W. 
899. 

13.  As  to  criminal  proceedings  see  infra, 
XVII. 

14.  Wells  V.  Johnston,  52  La.  Ann.  713,  27 
So.  185;  Hill  v.  Taylor,  50  Mich.  549,  15 
N.  W.  899;  Fellows  v.  Goodman,  49  Mo.  62. 
See  also  infra,  XIII,  C.  This  rule  as  to  mens 
rea  has  been  announced  and  enforced  so 
often,  directly  and  indirectly,  as  to  be  of 
almost  universal  acceptance.  Johnson  v. 
Bouton,  35  Nebr.  898,  53  N.  W.  995.  Where 
an  arrest  has  been  made  without  a  warrant 
and  is  sought  to  be  justified  by  reasonable 
suspicion  of  guilt  of  violation  of  law,  evi- 
dence of  malice  and  want  of  probable  cause 
is  entirely  consistent  with  the  rule.  See 
infra,  VIII,  C,  4. 

Keasonable  and  real  belief  by  »  person 
that  he  was  acting  according  to  law  may  be 
an  element  in  an  action  against  him  for 
causing  the  arrest  of  a  trespasser.  Norwood 
V.  Pitt,  5  H.  &  N.  801,  6  Jur.  N.  S.  614,  29 
L.  J.  Exch.  127,  under  statute  defining  terms 
of  apprehension.  And  see  Grohmann  v. 
Kirschman,  168  Pa.  St.,  189,  32  Atl.  32; 
Forbes  r.  Hagman,  75  Va.  168 ;  Claiborne  v. 
Chesapeake,  etc.,  R.  Co.,  46  W.  Va.  363,  33 
S.  E.  262;  Howard  v.  Clarke,  20  Q.  B.  D. 
558,  52  J.  P.  310,  58  L.  T.  Rep.  N.  S.  401; 
Parrington  v.  Moore,  2  Exch.  223,  17  L.  J. 
M.  C.  117.  But  there  are  authorities  not 
to   be   reconciled   with    this   view    (Roth   v. 
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III.  DISTINGUISHED  FROM  MALICIOUS  PROSECUTION. 

The  distinction  between  false  imprisonment  and  malicious  prosecution  is 
fundamental.  They  are  made  up  of  different  elements,  enforced  by  different 
forms  of  action,  are  governed  by  different  rules  of  pleading,  evidence,  and  dam- 
ages, and  are  subject  to  different  defenses.'^ 


Shupp,  94  Md.  55,  50  Atl.  430;  Hackett  v. 
Kmg,  6  Allen  (Mass.)  58;  Kessler  -y.  Hoff- 
man, 9  Pa.  Dist.  365;  Garvin  d.  Blocker,  2 
Brev.  (S.  C.)  157),  and  the  cases  first  above 
cited  are  to  be  regarded  as  local  aberra- 
tions (Beebe  v.  De  Jiaun,  8  Ark.  510;  Gour- 
gues  u.  Howard,  27  La.  Ann.  339)  or  as  de- 
pending on  their  own  peculiar  circumstances 
(Gifford  V.  Wiggins,  50  Minn.  401,  52  N.  W. 
904,  18  L.  R.  A.  356;  Loomis  v.  Bender,  41 
Hun  (N.  Y.)  268;  Comfort  v.  Fulton,  39 
Barb.  (N.  Y.)  56;  Lamar  v.  Dana,  14  Fed. 
Cas.  No.  8,006;  Neal  v.  Minifie,  17  Fed.  Cas. 
No.  10,070,  2  Cranch  C.  C.  16,  justice  not 
liable  for  warrant  unless  maliciously  is- 
sued; Moore  x.  Guardner,  16  M.  &  W.  595, 
proof  of  express  malice  essential  in  pro- 
longing imprisonment.  See  also  Fellows  v. 
Goodman,  49  Mo.  62,  "sham"  proceedings), 
or  governed  by  some  peculiarity  of  practice 
in  a  particular  jurisdiction  or  by  statutory 
changes  in  the  common  law. 

Confusion  of  kindred  causes  of  action. — 
The  actions  of  false  imprisonment,  malicious 
prosecution  (Page  v.  Miller,  13  Ohio  Cir.  Ct. 
663,  6  Ohio  Cir.  Dec.  676.  And  see,  gener- 
ally. Malicious  Prosecution),  and  mali- 
cious abuse  of  process  (Hazard  v.  Harding, 
fi3  How.  Pr.  (N.  Y.)  326),  and  similar  forms 
of  action  are  so  intimately  telated  in  legal 
nature  and  so  frequently  joined,  and  have 
been  so  identified  by  changes  in  legal  prac- 
tice, that  the  distinctions  between  them  have 
not  always  been  clearly  or  consistently  ob- 
served (Wilson  V.  King,  39  N.  Y.  Super.  Ct. 
384). 

15.  Carl  V.  Ayers,  53  N.  Y.  14;  Brown  v. 
Chadsey,  39  Barb.  (N.  Y.)  253;  Hobbs  v. 
Ray,  18  R.  I.  84,  25  Atl.  694;  Herzog  v. 
Graham,  9  Lea  (Tenn.)  152;  Whitten  v. 
Bennett,  86  Fed.  405,  30  C.  C.  A.  140;  Castro 
V.  De  Uriarte,  12  Fed.  250.  Compare  Piatt 
V.  Niles,  1  Edm.  Sel.  Cas.  (N.  Y.)  230.  And 
see,  generally.  Malicious  Peosecution. 

Probable  cause. — In  false  imprisonment  the 
onus  lies  on  defendant  to  plead  and  prove 
affirmatively  the  existence  of  reasonable  cause 
as  his  justification,  whereas  in  an  action  for 
malicious  prosecution  plaintiff  must  allege 
and  prove  affirmatively  its  non-existence. 
Hicks  V.  Faulkner,  8  Q.  B.  D.  167,  51  L.  J. 
Q.  B.  268,  30  Wkly.  Rep.  545  [affirmed  in 
46  J.  P.  420,  46  L.  T.  Rep.  N.  S.  127]. 

It  takes  less  to  constitute  false  imprison- 
ment than  malicious  prosecution.  McCaskey 
V.  Garrett,  91  Mo.  App.  354. 

Malice. —  A  cause  of  action  in  false  impris- 
onment does  not  primarily  and  apart  from 
justification  depend  upon  mental  attitude 
(see  supra,  II,  B)  ;  malice  or  want  of  prob- 
able cause  is  of  the  gist  of  malicious  prose- 
[31] 


cution.     Boaz  v.  Tate,  43  Ind.  60;   Colter  v. 
Lower,  35  Ind.  285,  9  Am.  Rep.  735. 

Justification  by  legal  authority. — False  im- 
prisonment lies  only  for  an  interference  with 
personal  liberty  without  legal  authority 
(Haskins  v.  Ralston,  69  Mich.  63,  37  N.  W. 
45,  13  Am.  St.  Rep.  376;  McCaskey  v.  Gar- 
rett, 91  Mo.  App.  354;  Brown  v.  Crowl,  5 
Wend.  (N.  Y.)  298)  ;  but  if  a  valid  or  appa- 
rently valid  power  to  arrest  is  enforced  with- 
out probable  cause  and  with  malice  the  rem- 
edy is  by  malicious  prosecution  (Colter  v. 
Lower,  35  Ind.  285,  9  Am.  Rep.  .735;  Boaz 
V.  Tate,  43  Ind.  60;  Wiel  v.  Israel,  42  La. 
Ann.  955,  8  So.  826;  Morrow  v.  Wheeler, 
etc.,  Mfg.  Co.,  165  Mass.  349,  43  N.  E.  105; 
Gassier  v.  Fales,  139  Mass.  461,  1  N.  E.  922, 
holding  that  if  an  infant  be  arrested  on  a 
warrant,  valid  on  its  face,  his  infancy  does 
not  make  the  writ  an  illegal  process,  but 
that  his  remedy  is  in  malicious  prosecution; 
Dunlevey  v.  Wolferman,  106  Mo.  46,  79  S.  W. 
1165;  Broadway,  etc..  Stage  Co.  v.  American 
Soc,  etc.,  15  Abb.  Pr.  N.  S.  (N.  Y.)  51;  Cal- 
derone  v.  Kiernan,  23  R.  I.  578,  51  Atl.  215; 
Lisabelle  v.  Hubert,  23  R.  I.  456,  50  Atl.  837 ; 
Hobbs  V.  Ray,  18  R.  I.  84,  25  Atl.  694;  Her- 
zog V.  Graham,  9  Lea  (Tenn.)  152;  Murphy 
V.  Marton,  58  Wis.  276,  16  N.  W.  603; 
Whitten  v.  Bennett,  86  Fed.  405,  30  C.  C.  A. 
140  {affirming  77  Fed.  271];  Castro  v.  De 
Uriarte,  12  Fed.  250,  malicious  prosecution 
proper  where  a  court  has  no  jurisdiction). 
See,  generally,  Malicious  Peosecution. 

Legal  advice  of  an  attorney  (Philadelphia 
F.  Assoc.  V.  Fleming,  78  Ga.  733,  3  S.  E. 
420;  Burbanks  v.  Lepovsky,  134  Mich.  384, 
96  N.  W.  456;  Josselyn  v.  McAllister,  22 
Mich.  300;  Ackroyd  v.  Ackroyd,  3  Daly 
(N.  Y.)  38;  Frazier  v.  Turner,  76  Wis.  562, 
45  N.  W.  411),  especially  if  given  only  after 
arrest  (Filer  v.  Smith,  96  Mich.  347,  55 
N.  W.  999,  35  Am.  St.  Rep.  603),  or  the 
advice  of  a  police  officer  (Barth  v.  Heider, 
6  D.  C.  312),  or  of  a  magistrate  (Freder- 
ick V.  Minehart,  34  Leg.  Int.  (Pa.)  305) 
is  not  a  good  defense  in  false  imprisonment, 
in  jurisdictions  governed  by  the  common 
law,  but  otherwise  in  Louisiana  as  to  legal 
advice  (Weil  v.  Israel,  42  La.  Ann.  955,  8 
So.  826;  Block  V.  Meyers,  33  La.  Ann.  776; 
Mortimer  t'.  Thomas,  23  La.  Ann.  165)  ; 
although  legal  advice  may  serve  to  make  out 
a  plea  of  non  fecit  when  there  was  no  par- 
ticipation (Teal  V.  Fissel,  28  Fed.  351),  but 
not  when  there  was  (Frazier  v.  Turner,  76 
Wis.  562,  45  N.  W.  411),  and  may  operate 
to  mitigate  damages  (Philadelphia  F.  Assoc. 
V.  Fleming,  78  Ga.  733,  3  S.  E.  420;  Morti- 
mer V.  Thomas,  23  La.  Ann.  165;  Frazier  v. 
Turner,  76  Wis.  562,  45  N.  W.  411).     But 

[III] 


322     [19  Cye.J 


FALSE  IMPRISONMENT 


IV.  ELEMENTS  OF  THE  TORT. 

A.  Unlawfulness.  The  mere  fact  of  voluntary  detention  does  not  constitute 
false  imprisonment ;  the  person  complained  of  must  have  done  wrong  in  a  legal 
sense.'*  Questions  as  to  illegality  of  conduct  are  usually  raised  by  way  of 
defense." 

B.  Detention  op  Restraint— l.  Substance.  Tiie  riglat  of  freedom  of  loco- 
motion is  violated  when  one  is  wrongfully  detained  against  his  will  or  is  in  any 
way  deprived  of,  as  distinguished  from  obstructed '*  or  subjected  to  incon- 
venience/' in  his  right  ^  to  come  or  go  or  stay  when  and  where  he  wishes. 
Some  conduct  imposing  detention  or  restraint  is  essential;^'  but  any  conduct 
resulting  therein  is  sufficient.^  It  is  the  unlawful  interference  with  the  wish  or 
desire  of  plaintiff  which  the  law  seeks  to  compensate.^  Free  egress  must  there- 
fore be  impossible ;  the  restraint  must  be  total.^ 

2.  Manner  —  a.  In  General.  The  conduct  violating  plaintiff's  right  must 
be  that  of  the  person  sought  to  be  charged^  or  conduct  chargeable  to  him^* 
showing  legal  or  actual  intent^  to  interfere  with,  and  resulting  in,  the  violation 
of  freedom  of  locomotion  of  the  person  seeking  damages.     The  manner  in  which 


in  malicious  prosecution  legal  advice  may  be 
a  complete  defense.  Lange  v.  Illinois  Cent. 
R.  Co.,  107  La.  687,  31  So.  1003.  See,  gener- 
ally. Malicious  Peoseotjtion. 

16.  Baker  v.  Barton,  1  Colo.  App.  183,  28 
Pae.  88;  Gammage  v.  Mahaffey,  110  La.  1008, 
35  So.  266.  In  an  action  for  false  imprison- 
ment defendants  are  not  liable  unless  the  ar- 
rest was  unlawful,  however  malicious  their 
motives  may  have  been.  Bennett  v.  Lewis,  66 
S.  W.  523,  23  Ky.  L.  Rep.  2037;  Crowell  v. 
Gleason,  10  Me.  325;  Warren  v.  Dennett, 
13  Misc.  (N.  Y.)  329,  34  N.  Y.  Suppl.  462; 
Hindman  ».  Hutchinson,  30  Pittsb.  Leg.  J. 
(Pa.)  422;  Murphy  v.  Martin,  58  Wis.  276, 
16  N.  W.  603.  Liability  may  attach  when 
the  original  arrest  was  unlawful  (Ruffner  v. 
Williams,  3  W.  Va.  243)  or  where  the  origi- 
nal arrest  was  justified  but  subsequent  con- 
duct was  wrongful  (Tobin  v.  Bell,  73  N.  Y. 
App.  Div.  41,  76  N.  Y.  Suppl.  425),  and 
generally  whenever  the  detention  was  not  au- 
thorized at  all  by  law  (Low  v.  Evans,  16 
Ind.  486).     See  also  supra,  I. 

Discharge  on  habeas  corpus  because  of  de- 
tention for  an  unreasonable  length  of  time 
is  not  conclusive  that  the  arrest  was  illegal. 
Friesenhan  v.  Maines,  (Mich.  1904)  100  N.  W. 
172. 

17.  See  infra,  VIII. 

18.  See  infra,  IV,  B,  2. 

19.  Rigney  v.  Monette,  47  La.  Ann.  648,  17 
So.  211.  Refusal  of  officer  to  go  with  ar- 
rested person  to  seek  bail  is  not  sufficient. 
Calderone  v.  Kiernan,  23  R.  I.  578,  51  Atl. 
215. 

20.  False  imprisonment  may  consist  in 
preventing  a  person  from  going  in  any  di- 
rection he  sees  proper,  without  detaining  him 
in  any  particular  spot.  Harkins  v.  State,  6 
Tex.  App.  452;  Johnson  r.  Tompkins,  13  Fed. 
Gas.  No.  7,416,  Baldw.  571. 

Thus  shadowing  by  a  detective  before  an 
examination  as  to  robbery  so  as  to  show 
that,  if  necessary,  force  would  be  used  to 
detain,  may  constitute  an  unjustifiable  depri- 

[IV,  A] 


ration  of   liberty.     Fotheringham  v.   Adams 
Express  Co.,  36  Fed.  252,  1  L.  R.  A.  474. 

The  use  of  improper  means  to  decoy  into 
a  given  jurisdiction  under  certain  circum- 
stances may  be  sufficient.  Wanzer  v.  Bright, 
52  111.  35 ;  Ahem  v.  Collins,  39  Mo.  145.  . 

21.  Arrest  is  not  essential  (Gamier  v. 
Squires,  62  Kan.  321,  62  Pac.  1005;  Burk  v. 
Howley,  18  Pa.  Co.  Ct.  303;  Mayer  v. 
Vaughan,  11  Quebec  Q.  B.  340),  but  arrest 
is  sufficient  notwithstanding  immediate  re- 
lease (Harness  l\  Steele,  159  Ind.  286,  64 
N.   E.   875). 

Merely  giving  in  charge  to  a  peace  officer, 
where  the  officer  never  takes  the  person  of 
defendant  into  custody,  is  not  an  imprison- 
ment which  will  support  an  action.  Simpson 
V.  Hill,  1  Esp.  431. 

Misrepresentations  or  threats  of  a  crim- 
inal prosecution  and  payment  of  money, 
whereby  plaintiff  was  induced  to  go  to  an- 
other place  and  remain  in  concealment  for 
a  time,  is  not  sufficient.  Payson  v.  Macom- 
ber  3  Allen  (Mass.)    69. 

Voluntarily  remaining  in  custody  is  in- 
sufficient. Kirk  V.  Garrett,  84  Md.  383,  35 
Atl.  1089. 

22.  Searls  v.  Viets,  2  Thomps.  &  C.  (N.  Y.) 
224. 

23.  See  infra,  XIII. 

34.  If  plaintiff  is  free  to  go  where  he 
wants  to  he  cannot  sustain  an  action  of  false 
imprisonment;  if  he  is  prevented  from  going 
where  he  may  have  a  right  to  go,  a  mere  par- 
tial obstruction  to  his  will  may  be  the  basis 
of  some  other  form  of  action,  but  not  of  the 
one  here  under  consideration.  Bird  v.  Jones, 
7  Q.  B.  742,  9  Jur.  870,  15  L.  J.  Q.  B.  82,  53 
E.  C.  L.  742.  See  also  Stevens  v.  O'Neill,  51 
N.  Y.  App.  Div.  364,  64  N.  Y.  Suppl.  663 
(liberty  to  go)  ;  Wright  v.  Wilson,  1  Ld. 
Raym.  739. 

25.  See  infra,  V,  A,  2. 

26.  See  infra,  V,  A,  1,  3,  4. 

27.  Thus  where  the  contest  is  for  posses- 
sion  of   personal   property   and   there   is   no 
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the  wrong  is  done  is  not  material ;  it  may  be  accomplished  by  actual  force,^  by  a 
submission  to  reasonably  apprehended  force,^  or  by  submission  to  legal  author- 
ity.^ Other  facts  or  circumstances  affect  only  the  extent  and  not  the  right  of 
recovery.^' 

b.  Actual  Physical  Force.  Unlawful  detention  by  actual  physical  force  is 
unquestionably  sutficient  to  make  out  a  cause  of  action.^  Unnecessary  violence 
in  an  otherwise  justihable  arrest  may  give  rise  to  it.^^  Actual  physical  contact 
with  the  person  of  plaintiff  is  not,  however,  essential.  Battery  often  accompanies 
arrest ;  but  this  is  incidental  only.^  Force  is  essential  only  in  the  sense  of 
imposing  restrain t.^^ 

e.  Apprehension  of  Force.  The  essence  of  personal  coercion  is  the  effect  of 
the  alleged  wrongful  conduct  on  the  will  of  plaintiff.'^  There  is  no  legal  wrong 
unless  the  detention  was  involuntary."^  False  imprisonment  may  be  committed 
by  words  alone,  or  by  acts  alone,  or  by  both  ;  it  is  not  necessary  that  the  indi- 
vidual be  actually  confined  or  assaulted  or  even  that  he  should  be  touched.^ 


intent  to  detain  the  person,  false  imprison- 
ment is  not  made  out.  McClure  f.  State,  26 
Tex.  App.  102,  9  S.  W.  353.  Where  by  an  ac- 
cident an  injured  person  with  a  crushed  foot 
was  removed  to  a  house  and  thence  to  a  hos- 
pital, it  was  held  that  there  was  no  actionable 
imprisonment.  Ollet  v.  Pittsburg,  etc.,  R.  Co., 
201  Pa.  St.  361,  50  Atl.  1011.  On  the  other 
hand  actual  detention  without  intent  to  ar- 
rest but  to  forcibly  compel  return  of  lost 
money  is  sufficient.  Garnier  v.  Squires,  62 
Kan.  321,  62  Pac.  1005.  Ordinarily,  how- 
ever, the  intent  or  motive  of  the  person  caus- 
ing the  detention  or  restraint  is  immaterial. 
See  supra,  II,  B. 

28.  See  infra,  IV,  B,  2,  b. 

29.  Greathouse  v.  Summerfield,  25  111.  App. 
296;  Ahern  v.  Collins,  39  Mo.  145;  Johnson 
V.  Tompkins,  13  Fed.  Cas.  No.  7,416,  Baldw. 
571.    See  also  infra,  IV,  B,  2,  c. 

30.  See  vnfra,  IV,  B,  2,  d. 

31.  See  vnfra,  XIII. 

32.  People  v.  Wheeler,  73  Cal.  252,  14  Pac. 
796  (where  complainant  was  seized,  thrown 
down,  bound,  and  carried  away  by  defend- 
ants) ;  McNay  v.  Stratton,  9  111.  App.  215 
(freedom  of  locomotion  prevented  by  means 
of  a  revolver  actually  used  so  as  to  wound 
plaintiff)  ;  Hildebrand  v.  McCrum,  101  Ind. 
61  (by  use  of  weapon)  ;  Miller  v.  Ashcraft, 
98  Ky.  314,  32  S.  W.  1085,  17  Ky.  L.  Rep. 
894;  Wolf  V.  Perryman,  82  Tex.  112,  17 
S.  W.  772. 

33.  Furr  v.  Moss,  52  N.  C.  525  (in  court); 
Harvey  v.  Mayne,  Ir.  R.  6  C.  L.  417  (vio- 
lently laying  on  hands ) . 

34.  No  violence  is  necessary.  Hawk  v. 
Ridgway,  33  III.  473;  Murphy  v.  Countiss, 
1  Harr.   (Del.)    143. 

35.  Floyd  v.  State,  12  Ark.  43,  44  Am. 
Dee.  250. 

36.  Carrying  a  drunken  and  disorderly  pas- 
senger in  a  baggage-car  to  his  destination, 
he  not  objecting  or  demanding  to  be  released, 
is  not  an  imprisonment.  Sullivan  v.  Old  Col- 
ony R.  Co.,  148  Mass.  119,  18  N.  E.  678,  1 
L.  R.  A.  513.  But  a  refusal  by  defendant  to 
allow  plaintiff  to  leave  his  room  and  go  up- 
stairs in  his  own  home  is  an  imprisonment. 
Warner  v.  Riddiford,  4  0.  B.  N.  S.  180,  93 
E.  C.  L.  180.     The  wrong  is  not  made  out 


when  it  appears  that  plaintiff  was  uncon- 
scious of  restraint  in  fact  imposed.  Herring 
V.  Boyle,  1  C.  M.  &  R.  377,  6  C.  &  P.  496, 
3  L.  J.  Exch.  344,  4  Tyrw.  801,  25  E.  C.  L. 
543. 

37.  Therefore  one  who  when  charged  with 
a  crime  voluntarily  goes  to  meet  the  charge 
is  in  no  position  to  seek  recovery.  Shingle- 
meyer  v.  Wright,  124  Mich.  230,  82  N.  W. 
887,  50  L.  R.  A.  129. 

Voluntary  concealment  induced  by  misrep- 
resentations or  threats  of  criminal  prosecu- 
tion does  not  make  out  a  sufficient  basis  for 
false  imprisonment.  Payson  v.  Macomber,  3 
Allen    (Mass.)   69. 

Request  to  reenter  store. —  Where  a  sales- 
man acting  on  suspicion  that  a  person  had 
stolen  from  his  employer's  store  touches 
such  person  lightly  on  the  shoulder  and  re- 
quests her  to  reSnter  the  store,  which  she 
does,  no  false  imprisonment  is  shown.  Her- 
shey  V.  O'Neill,  36  Fed.  168. 

One  who  submits  to  arrest  and  imprison- 
ment rather  than  pay  a  small  license -fee  il- 
legally exacted,  but  which  he  might  hove 
recovered  back  without  serious  injury  or 
damage,  has  no  cause  of  action.  Cottam  v. 
Oregon  City,  98  Fed.  570. 

38.  Kansas. —  Comer  v.  Knowles,  17  Kan. 
436 ;  Doyle  v.  Boyle,  19  Kan.  168. 

Massachusetts. —  And  see  Bennett  v.  Sweet, 
171  Mass.  600,  51  N.  E.  183. 

Michigan. —  Moore  v.  Thompson,  92  Mich. 
498,  52  N.  W.  1000;  Brushaber  v.  Stegeman, 
22  Mich.  266. 

Missouri. —  Dunlevy  v.  Wolf erman,  106  Mo. 
App.  46, 75  S.  W.  1165. 

New  Hampshire. —  Pike  v.  Hanson,  9  N.  H. 
491. 

Temas. —  Wood  v.  State,  3  Tex.  App.  204; 
Herring  v.  State,  3  Tex.  App.  108. 

Wisconsin. —  Bonesteel  v.  Bonesteel,  28  Wis. 
245,  30  Wis.  511,  holding  that  arrest  coupled 
with  threats  of  imprisonment  without  actual 
imprisonment,  compelling  plaintiff  to  promise 
and  procure  friends  to  vouch  for  him  that  he 
would  not  abscond,  is  sufficient. 

United  States. —  Johnson  r.  Tompkins,  13 
Fed.  Cas.  No.  7,416,  Baldw.  571. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  3,  4.     See  also  infra,  VIII,  C,  2,  a. 

[IV,  B,  2,  e] 


321     [19  Cycj 


FALSE  IMPRISONMENT 


But  there  must  be  personal  coercion  of  some  sort  exercised  by  defendant  over 
plaintiff  in  order  to  subject  the  former  to  liability.^" 

d.  Submission  to  Legal  Authority.  Submission  to  legal  authority  to  arrest 
may  make  one  a  prisonei-.^  That  the  arrested  person  reasonably  supposed  appar- 
ent authority  was  compulsory  authority  does  not  constitute  consent  to  an  arrest.*' 
Express  or  implied  submission  to  arrest,  however,  is  inconsistent  with  involuntary 
constraint.^ 

3.  Place    and    Time.     The  wrong  may  be  committed  at  any  place.*'     The 


Compare  Genner  v.  Sparks,  6  Mod.  173,  1 
Salk.  79,  can  be  no  arrest  without  touching 
of  person. 

39.  A  demonstration  tending  to  an  arrest 
which  to  all  appearances  can  only  be  avoided 
by  submission  operates  as  eflfectually  if  sub- 
mitted to  as  force.  Brushaber  v.  Stegemann, 
22  Mich.  266.  One  is  not  obliged  to  incur  the 
risk  of  personal  violence  and  insult  by  re- 
sisting until  actual  violence  is  used.  There 
need  be  no  formal  declaration  of  arrest.  Pike 
V.  Hanson,  9  N.  H.  491.  It  is  sufficient,  if 
there  was  reasonable  ground  to  apprehend 
that  compulsory  measures  would  be  used,  if 
plaintiff  did  not  yield.  Ahem  v.  Collins,  39 
Mo.  145.  Reasonable  fear  of  personal  diffi- 
culty is  sufficient.  Smith  r.  State,  7  Humphr. 
(Tenn. )  43.  But  merely  informing  a  person 
of  the  business  of  an  officer  without  taking 
him  into  custody  or  depriving  him  of  freedom 
is  insufficient.  Hill  v.  Taylor,  50  Mich.  549, 
15  N.  W.  899.  A  charge  defining  false  im- 
prisonment as  unlawful  restraint,  etc.,  "  by 
words  and  an  array  of  force,"  was  held  to  be 
misleading.  Marshall  v.  Heller,  55  Wis.  392, 
13  N.  W.  236. 

40.  Delaware. —  Lawson  v.  Buziness,  3 
Harr.  416,  submission  to  arrest  to  avoid  vio- 
lence is  not  consent  thereto. 

MaAne. —  Strout  v.  Gootch,  8  Me.  126. 

'New  York. —  Lansing  v.  Case,  4  N.  Y.  Leg. 
Obs.  221. 

North  Carolina. —  Haskins  v.  Young,  19 
N.  C.  527,  31  Am.  Dec.  426;  Mead  v.  Young, 
19  N.  C.  521. 

England. —  Russen  v.  Lucas,  1  C.  &  P.  153, 
E.  &  M.  26,  12  E.  C.  L.  98. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  4. 

41.  Goodell  V.  Tower,  (Vt.  1904)  58  Atl. 
790;  Wood  v.  Lane,  6  C.  &  P.  774,  25  E.  C.  L. 
683.  But  where  a  warrant  is  exhibited  and 
the  person  named  therein  accompanies  the 
officer  to  the  magistrate,  there  is  not  neces- 
sarily on  the  one  hand  intention  to  apprehend 
nor  on  the  other  to  submit ;  or  upon  the  whole 
ail  arrest.  The  warrant  may  in  such  a  case 
serve  merely  as  a  summons.  Arrowsmith 
V.  Le  Mesurier,  2  B.  &  P.  N.  R.  211.  Compare 
Berry  v.  Adamson,  6  B.  &  C.  528,  13  E.  C.  L. 
242,  2  C.  P.  503,  12  E.  C.  L.  700,  9  D.  &  R. 
558,  5  L.  J.  K.  B.  O.  S.  215. 

Failure  to  resist  such  authority  is  not 
necessarily  legal  consent  thereto.  Haskins  v. 
Young,  19  N.  C.  527,  31  Am.  Dec.  426;  Mead 
V.  Young,  19  N.  C.  521.  As  where  an  officer 
of  the  law  exhibits  u,  warrant  of  arrest  to  a 
person  who  thereupon  peaceably  accompanies 
the  officer.     Grainger  v.  Hill,  4  Bing.  N.  Cas. 
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212,  7  L.  J.  C.  P.  85,  5  Scott  561,  33  E.  C.  L. 
675;  Bristow  v.  Haywood,  4  Campb.  213,  1 
Stark.  48,  2  E.  C.  L.  29;  Whalley  v.  Pepper, 
7  C.  &  P.  506,  32  E.  C.  L.  731;  Peters  v. 
Sta.nway,  6  C.  &  P.  737,  25  E.  C.  L.  664; 
Chinn  v.  Morris,  2  C.  &  P.  361,  12  E.  C.  L. 
617;  Bridget  v.  Coyney,  1  M.  &  R.  211,  6 
L.  J.  M.  C.  O.  S.  42,  31  Rev.  Rep.  316,  17 
E.  C.  L.  661.  So  also  where  the  constable 
says,  "  You  must  go  with  me,"  and  the  per- 
son voluntarily  goes.  Pocock  v.  Moore, 
R.  &  M.  321,  21  E.  C.  L.  760.  It  is  sufficient 
if  the  officer  exercises  a  controlling  authority 
and  has  the  process  in  his  hands  to  enforce  it. 
Lansing  v.  Case,  4  N.  Y.  Leg.  Obs.  221. 

The  officer's  present  purpose  and  ability  to 
arrest  justifies  submission.  Emery  v.  Ches- 
ley,  18  N.  H.  188.  See  also  Moore  v.  Thomp- 
son, 92  Mich.  498,  52  N.  W.  1000;  Bissett 
V.  Gold,  1  Wend.  (N.  Y.)  210,  19  Am.  Dec. 
480. 

43.  Haskins  v.  Young,  19  N.  C.  527,  31 
Am.  Dec.  426;  Mead  v.  Young,  19  N.  C.  521. 
One  who  voluntarily  remains  with  a  con- 
stable to  prevent  publicity  of  an  examination 
cannot  complain  of  false  imprisonment.  Kirk 
».  Garrett,  84  Md.  383,  35  Atl.  1089.  See  also 
Searls  v.  Viets,  2  Thomps.  &  C.   (N.  Y.)  224. 

43.  Hawk  v.  Ridgway,  33  111.  473;  Smjjh 
f.  State,  7  Humphr.  (Tenn.)  43.  Detention 
in  a  prison  or  jail  (Weser  v.  Welty,  18  Ind. 
App.  664,  47  N.  E.  639;  Cobbett  v.  Gray,  4 
(Exch.  729,  19  L.  J.  Exch.  137)  or  in  any 
other  penal  institution,  as  in  an  industrial 
school  (Scott  V.  Flowers,  6)3  Nebr.  675,  84 
N.  W.  81 )  or  a  workhouse  ( St.  Louis  v.  Karr, 
85  Mo.  App.  608)  is  sufficient,  even  if  the 
purpose  be  not  for  criminal  arrest.  The 
actionable  restraint  may  also  be  committed 
on  public  streets  (Floyd  v.  State,  12  Ark.  43, 
54  Am.  Dec.  250;  Hight  v.  Nay  lor,  86  111. 
App.  508;  Dunlevy  v.  Wolferman,  106  Mo. 
App.  46,  79  S.  W.  1165),  in  any  inclosure,  as 
within  railway  gates  until  fare  is  paid  (Lynch 
V.  Metropolitan  El.  R.  Co.,  90  N.  Y.  77,  43  Am. 
Rep.  141),  in  a  corn-crib  (McNay  v.  Strat- 
ton,  9  111.  App.  215),  or  in  a  field  (People  v. 
Wheeler,  73  Cal.  252,  14  Pac.  796)  ;  in  an  in- 
sane asylum  (Oakes  v.  Oakes,  55  N.  Y.  App. 
Div.  576,  67  N.  Y.  Suppl.  427 ;  Hindman  v.  ' 
Hutchinson,  30  Pittsb.  Leg.  J.  (Pa.)  422), 
a  store  (Ri»h  v.  Mclnerny,  103  Ala.  345,  15 
So.  653,  49  Am.  St.  Rep.  32;  Virchatka  v. 
Rothschild,  100  111.  App.  268),  a  shop  (Timo- 
thy V.  Simpson,  1  C.  M.  &  R.  757,  6  C.  &  P. 
499,  4  L.  J.  Exch.  81,  5  Tyrw.  244,  25  E.  C.  L. 
544;  Cohen  v.  Huskisson,  6  L.  J.  M.  C.  133, 
M.  &  H.  150,  2  M.  &  W.  477),  or  a  private 
house  (Hildebrand  v.  McCrum,  101  Ind.  61; 
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length  of  time  of  the  constraint  primarily  affects  the  extent  of  recovery.''^ 
Whenever  it  appears  that  the  person  complaining  was  actually  restrained  without 
legal  authority  for  an  appreciable  time,  however  short,  a  case  of  false  imprison- 
ment is  made  out.^^  Detention  for  a  longer  time  than  is  authorized,  although  the 
arrest  was  originally  lawful,  may  be  the  basis  of  the  action.^' 

V.    PERSONS  RESPONSIBLE. 

A.  Persons  Causing^  —  I.  connection  as  Cause.  The  person  sought  to  be 
charged  for  false  imprisonment  can  be  held  only  when  it  is  sliown  that  he  was 
the  legal  cause  of  a  wrongful  detention,*'  and  only  so  far  as  his  connection  as 
cause  can  be  traced.''^     An  alleged  wrong-doer  may  be  a  legal  cause  in  at  least 


Sorenson  v.  Dundas,  50  Wis.  335,  7  N.  W. 
1  259,  plaintiff's  own  house)  ;  in  any  kind  of 
a  room  (Prentiss  v.  Shaw,  56  Me.  427,  96 
Am.  Dec.  475;  Williams  v.  Powell,  101  Mass. 
467,  3  Am.  Rep.  396;  Warner  v.  Riddiford, 
4  C.  B.  N.  S.  180,  93  E.  C.  L.  180,  plaintiff's 
own  room;  Williams  v.  Jones,  Cas.  t.  Hardw. 
298),  or  in  an  attorney's  office  (Texas,  etc., 
K.  Co.  V.  Parker,  29  Tex.  Civ.  App.  264, 
68  S.  W.  831).  As  to  a  hospital  see  Ollet  v. 
Pittsburg,  etc.,  E.  Co.,  201  Pa.  St.  361,  50 
Atl.  1011. 

Locking  the  door  of  a  bank  at  a  usual  and 
known  hour  may  be  sufficient  wrongful  de- 
tention. Woodword  v.  Washburn,  3  Den. 
(N.  Y.)   369. 

To  touch  a  person  suspected  of  theft  ille- 
gally on  the  shoulder  and  to  request  his  return 
to  a  store,  which  request  is  complied  with, 
does  not  constitute  an  arrest.  Hershey  v. 
O'Neill,  36  Fed.  168. 

44.  See  infra,  XIII,  D. 

45.  A  few  minutes  (Callahan  v.  Searles, 
78  Hun  (N.  Y.)  238,  28  N.  Y.  Suppl.  904; 
Smith  «/.  State,  7  Humphr.  (Tenn.)  43),  a 
few  hours  (Efroymson  v.  Smith,  29  Ind.  App. 
451,  63  N.  E.  328;  Prentiss  v.  Shaw,  56  Me. 
427,  96  Am.  Dec.  475;  Martin  v.  Golden,  180 
Mass.  549,  62  N.  E.  977;  Burk  v.  Howley,  179 
Pa.  St.  359,  36  Atl.  327,  67  Am.  St.  Rep. 
607),  or  a  night  (Miller  v.  Ashcraft,  98  Ky. 
314,  32  S.  W.  1085,  17  Ky.  L.  Rep.  894; 
Pastor  V.  Regan,  9  Misc.  (N.  Y.)  547,  30 
N.  Y.  Suppl.  657,  trespass  ah  initio)  may 
be  sufficient. 

46.  Torbert  v.  Lynch,  67  Ind.  474  (where 
defendant  was  illegally  compelled  to  work 
out  on  the  streets  an  imposed  fine)  ;  St.  Louis 
V.  Karr,  85  Mo.  App.  608.  See  also  Smith  v. 
Peabody,  106  Mass.  262,  where,  however,  ille- 
gality of  the  continued  detention  of  a  pauper 
was  not  established  by  proper  evidence. 

Removal  to  another  county. —  Liability 
may  attach  by  the  taking  of  an  arrested  per- 
son into  another  county  (Potter  v.  Swindle, 
77  Ga.  419,  3  S.  E.  94,  where  plaintiff  was 
also  handcuffed  and  incarcerated  for  davs; 
Wolf  V.  Perryman,  82  Tex.  112,  17  S.  W. 
772,  where  the  question  of  identity  could  as 
well  have  been  investigated  in  the  original 
as  another  county  to  which  plaintiff  was  re- 
moved, unless  removal  was  justified  by  cir- 
cumstances of  excitement  and  danger;  Wig- 
gins V.  Norton,  83  Ga.  148,  9  S.  E.  607)  or 
was    made    at    plaintiff's    request     (Ellis    v. 


Cleveland,  54  Vt.  437,  to  jail  in  a  different 
county ) . 

Refusal  to  accept  bail. —  Liability  for  un- 
lawfully prolonged  detention  may  attach  be- 
cause of  attendant  circumstances,  like  refu- 
sal to  accept  any  reasonable  bail  (Manning 
V.  Mitchell,  73  Ga.  660 ;  Gibbs  v.  Randlett,  58 
N.  H.  407,  without  reference  to  malice ;  Leger 
V.  Warren,  62  Ohio  St.  500,  57  N.  E.  506,  78 
Am.  St.  Rep.  738,  51  L.  R.  A.  193),  but  not 
for  refusal  of  officer  to  go  with  prisoner  to 
find  bail  (Calderone  v.  Kiernan,  23  R.  I.  578, 
51  Atl.  215). 

Substitutron  of  valid  for  void  process. —  A 
person  who  wrongfully  arrested  another  with- 
out process  or  on  void  process  cannot  without 
liability  detain  him  on  a  subsequent  valid 
process  until  after  he  has  been  set  at  liberty. 
Mandeville  v.  Guernsey,  51  Barb.   (N.  Y. )   99. 

As  to  detention  on  alias  execution  see 
Barnes  v.  Viall,  6  Fed.  661. 

Plaintiff's  recovery  is  limited  to  the  por- 
tion of  time  of  restraint  unauthorized  by 
law.     Bauer  v.  Clay,  8  Kan.  580. 

Unlawful  detention  after  custody  to  en- 
force costs  and  refusal  to  give  order  for  dis- 
charge after  payment  of  costs  was  held  ac- 
tionable only  on  proof  of  express  malice. 
Moore  v.  Guardner,  16  M.  &  W.  595. 

47.  Georgia. —  Gordon  v.  Hogan,  114  Ga. 
354,  40  S.  E.  229. 

Illinois.— Hath  v.  Smith,  41  111.  314;  Pink- 
erton  v.  Gilbert,  22  111.  App.  568. 

Louisiana. —  Rogay  v.  Juilliard,  25  La. 
Ann.  305. 

Michigan. —  Shinglemeyer  v.  Wright,  124 
Mich.  230,  82  N.  W.  887,  50  L.  R.  A.  129; 
Hill  V.  Taylor,  50  Mich.  549,  15  N.  W.  899. 

Missouri. —  Boeger  v.  Langenberg,  97  Mo. 
390,  11  S.  W.  223,  10  Am.  St.  Rep.  322. 

New  York. —  Thorne  v.  Turck.  94  N.  Y.  90, 
46  Am.  Rep.  126  [affirming  10  Daly  327]; 
Farnam  v.  Feeley,  56  N.  Y.  451 ;  Murray  v. 
Friensberg,   15  N.  Y.  Suppl.  450. 

North  Carolina. —  Lovick  v.  Atlantic  Coast 
Line  R.  Co.,  129  N.  C.  427,  40  S.  E.  191. 

OMo.— Page  V.  Miller,  13  Ohio  Cir.  Ct. 
663,  6  Ohio  Cir.  Dec.  676. 

Pennsylvania. —  Burk  v.  Howley,  179  Pa. 
St.  539,  36  Atl.  327,  67  Am.  St.  Rep.  607. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  45-61. 

48.  Neimitz  v.  Conrad,  22  Oreg.  164,  29 
Pac.  548  ( second  arrest  illegal )  ;  Wyatt  «. 
Hill,  71  Vt.  468,  45  Atl.  1044. 
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one  or '  more  of  three  ways,  viz. :  (1)  Where  he  coininits  the  wrong  singly  or 
Jointly  with  others  ;*'  (2)  where  he  in  a  legal  sense  commands  others  to  commit 
it  or  ratifies  their  conduct;"'  and  (3)  where  he  stands  in  such  relation  to  the  per- 
son actually  doing  wrong,  or  to  the  person  suffering  it,  as  to  be  responsible  for  it 
and  its  consequences.^' 

2.  Personal  Commission  —  a.  General  Rule.  The  liability  may  attach  by  a 
direct  personal  commission  of  the  unlawful  detention.^^ 

b.  Joint  Tort-Feasors.  All  persons  who  directly  procure,  aid,  abet,  or  assist 
in  an  unlawful  imprisonment  are  liable  as  principals.^  In  order  to  make  parties 
defendant  joint  tort-feasors  there  must  be  some  participation  ^  or  concert  of  action,^ 


49.  See  infra,  V,  A,  2. 

50.  See  infra,  V,  A,  3. 

51.  See  infra,  V,  A,  4. 

52.  Smith  v.  State,  7  Humphr.  (Tenn.) 
43;  Wolf  V.  Ferryman,  82  Tex.  112,  17  S.  W. 
772.  See  also  Walley  v.  MeComiell,  13 
Q.  B.  903,  14  Jur.  193,  19  L.  J.  Q.  B.  162, 
66  E.  C.  L.  903;  Jarmain  v.  Hooper,  6 
M.  &  G.  827,  46  E.  C.  L.  827. 

Any  form  of  active  participation  consti- 
tutes the  tort.  Maddox  v.  Murphy,  27 
N.  Brunsw.  263. 

Liability  for  continuous  detention  may  be 
ificurred  by  being  present  during  a  part  of 
the  time,  and  giving  aid  and  counsel  to  the 
parties  detaining.  Ruffner  v.  Williams,  3 
W.  Va.  243. 

Justifiably  putting  the  law  in  motion,  with- 
out interfering  in  the  execution  of  process, 
is  not  the  personal  commission  intended  by 
the  text.  Cooper  v.  Harding,  7  Q.  B.  928, 
9  Jur.  777,  53  E.  C.  L.  928;  Sowell  v.  Cham- 
pion, 6  A.  &  E.  407,  2  N.  &  P.  627,  W.  W. 
&  D.  667,  33  E.  C.  L.  226;  Painter  v.  Liver- 
pool Oil  Gas  Light  Co.,  3  A.  &  E.  433,  2 
H.  &  W.  233,  5  L.  J.  M.  C.  108,  6  N.  &  M. 
736,  30  E.  C.  L.  209.  See  also  West  v.  Small- 
wood,  6  Dowl.  P.  C.  580,  7  L.  J.  Exoh.  144, 
3  M.  &  W.  418. 

Giving  mere  advice  or  information  to  the 
officer  who  makes  an  arrest  is  not  sufficient. 
Thus  a  party  is  not  liable  to  an  action  for 
false  imprisonment  who,  seeing  a  man  in  cus- 
tody of  a  constable  for  a  supposed  offense, 
points  out  another  as  the  real  criminal,  and 
does  not  direct  the  constable  to  take  the  party 
into  custody.  Gosden  Xj.  Elphick,  4  Exch. 
445,  13  Jur.  989,  19  L.  J.  Exch.  9.  See 
also  Cronshaw  v.  Chapman,  7  H.  &  H.  911, 
31  L.  J.  Exch.  277,  5  L.  T.  Eep.  N.  S.  54,  10 
Wkly.  Rep.  323 ;  Danby  v.  Beardsley,  43  L.  T. 
Rep.  N.  S.  603. 

Mere  silence  as  to  an  act  or  approval  of  it 
is  not  necessarily  causing  it  so  as  to  impose 
liability  as  a  wrong-doer.  Cooper  v.  John- 
son, 81  Mo.  483. 

53.  Massachusetts. —  Hackett  v.  King,  6 
Allen  58,  "  all  who  directly  or  indirectly " 
procure  or  participate. 

Michigan. —  Paulus  v.  Grobben,  104  Mich. 
42,  62  N.  W.   160. 

Mississippi. —  Bacon  v.  Bacon,  76  Miss.  458, 
24  So.  968. 

Nebraska. —  Johnson  v.  Bouton,  35  Nebr. 
898,  53  N.  W.  995. 

Ohio. —  Burch  v.  Franklin,  7  Ohio  S.  &  C. 
PI.  Dec.  519,  7  Ohio  N.  P.  155. 
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Texas. —  Coffin  v.  Varila,  8  Tex.  Civ.  App. 
417,  27  S.  W.  956. 

West  Virginia. —  Ruffner  v.  Williams,  3 
W.  Va.  243. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  61. 

Examples  of  joiiit  liability  are  a  magistrate 
and  an  officer  (Moore  v.  Watts,  1  111.  42,  im- 
perfect affidavit;  Grumon  v.  Raymond,  1 
Conn.  40,  6  Am.  Dec.  200,  void  warrant; 
Burlingham'  v.  Wylee,  2  Root  (Conn.)  152, 
unauthorized  order  for  removal  to  another 
state)  ;  a  mayor  and  an  officer  (Thompson 
V.  Whipple,  54  Ark.  203,  15  S.  W.  604),  a 
chief  of  police  and  a  policeman  (Jacques  v. 
Parks,  96  Me.  268,  52  Atl.  763;  Martin 
V.  Golden,  180  Mass.  549,  62  N.  E.  977), 
the  magistrate  who  issues  warrant  and  the 
prosecutor  (Comfort  v.  Fulton,  13  Abb.  Pr. 
(N.  Y.)  276;  Wilson  v.  Robinson,  6  How.  Pr. 
(N.  Y. )  110),  the  officer  and  the  person  caus- 
ing the  arrest  ( Duckworth  v.  Johnston,  7  Ala. 
578;  Mayberry  v.  Kelly,  1  Kan.  116),  the 
justice,  the  constable,  and  the  persons  assist- 
ing the  constable  (Hawkins  r.  Johnson,  3 
Blackf.  (Ind. )  46,  arrest  on  void  process), 
the  complainant  (grand  juror),  the  magis- 
trate, and  the  officer  (Allen  v.  Gray,  11  Conn. 
95,  void  arrest),  and  a  stranger  with  a  joint 
debtor,  whom  he  advised,  making  unauthor- 
ized arrest  of  another  joint  debtor  on  alias 
execution,  the  first  having  been  discharged 
(Piersbn  v.  Gale,  8  Vt.  509,  30  Am.  Dec. 
487). 

All  persons  acting  under  a  void  warrant 
may  be  liable.  Williams  i;.  Jones,  6  Phila. 
(Pa.)   541.     See  also  infra,  V,  A,  4,  b. 

54.  Alabama. —  Crumpton  v.  Newman,  12 
Ala.  199,  46  Am.  Dec.  251. 

Kansas. —  Prell  v.  McDonald,  7  Kan.  426, 
12  Am.  Rep.  423. 

Missouri. —  Monson  v.  Rouse,  86  Mo.  App. 
97. 

New  York. —  Lewis  v.  Kahn,  15  Daly  326, 
5  N.  Y.  Suppl.  661. 

Ohio. —  Truesdale  v.  Combs,  33  Ohio  St. 
186. 

Pennsylvania. —  Buchanan  v.  Goettmann,  29 
Pittsb.  Leg.  J.  302. 

See  23  Cent.  Dig.  tit.  "False  Imprison- 
ment," §  46. 

Unauthorized  continuance  of  imprisonment 
renders  all  persons  liabJe  who  are  parties  to 
it  or  assist  therein.  Griffin  v.  Coleman,  4 
H.  &  N.  265,  28  L.  J.  Exch.  134. 

55.  Carter  r.  Worcester  County  Com'rs,  94 
Md.   621,  51  Atl.  830;   Boyce  v.  Douglas,   1 


FALSE  IMPRISONMENT 


[19  Cye.J     327 


even  though  unconscious,  in  the  unlawful  conduct. ^^  All  or  any  number  of  joint 
defendants  may  be  responsible."  Damages  should  be  assessed  not  with  reference 
to  conduct  or  motive  of  the  most  guilty  or  most  innocent  party  but  according  to 
the  whole  injury.^ 

3.  Command  and  Ratification.  One  who  causes  an  unlawful  detention  through 
another  is  as  responsible  in  law  to  the  person  injured  as  though  he  personally 
committed  the  wrong.^'  It  is  not  now,  on  general  principles,^  material  whether 
the  authority  be  conferred  before  or  after  the  commission  of  the  wrong,  so  far  as 
concerns  the  fact  that  liability  may  attach,  however  strict  the  rules  of  proof  as  to 
ratification  may  be.*^ 

4.  Principal  and  Agent,  Etc.  —  a.  In  General  —  (i)  Actual  Autboritt. 
It  is  now  *^  well  settled  that  liability  for  false  imprisonment  may  arise  from  the 
relationship  of    principal    and    agent,    master    and    servant,  or    employer    and 


Campb.  60.  See  Day  v.  Porter,  2  M.  &  Rob. 
151. 

It  is  not  necessary  to  show  a  conspiracy  in 
order  to  recover.  Davis  v.  Johnson,  101  Fed. 
952,  42  C.  C.  A.  Ill;  Oakes  v.  Oakes,  55 
N.  Y.  App.  Div.  576,  67  N.  Y.  Suppl.  427. 
•But  joint  action  pursuant  to  an  illegal  com- 
bination makes  all  parties  thereto  joint  tort- 
feasors. Thus  false  imprisonment  will  lie 
against  an  officer  and  the  complainant  who 
combine  to  extort  money  from  a  party  ac- 
cused, although  the  party  is  in  the  custody 
of  the  officer.  Holley  v.  Mix,  3  Wend.  (N.  Y.) 
350,  20  Am.  Dec.  702. 

Mere  membership  of  a  committee  does  not 
attach  responsibility  for  the  acts  of  the  com- 
mittee in  advising  an  arrest.  Develing  v. 
Sheldon,  83  111.  390. 

A  person  assisting  an  officer  in  making  a 
legal  arrest  does  not  become  liable  by  reason 
of  the  subsequent  illegal  act.  of  the  officer 
whom  he  assisted.  Dehm  v.  Hinman,  56 
Conn.  320,  15  Atl.  741,  1  L.  R.  A.  374; 
Stone  V.  Dickinson,  5  Allen  (Mass.)  29,  81 
Am.  Dec.  727. 

56.  Stone  v.  Dickinson,  5  Allen  (Mass.) 
29,  81  Am.  Dec.  727,  arrest  caused  by  differ- 
ent creditors  acknowledging  employment  of 
common  agent.  But  see  Develing  v.  Sheldon, 
83  111.  390. 

57.  Harness  v.  Steele,  159  Ind.  286,  64 
N.  E.  875;  Zeller  v.  Martin,  84  Wis.  4,  54 
N.  W.  330;  Davis  v.  Johnson,  101  Fed.  952, 
42  C.  C.  A.  111.  As  to  extent  of  recovery 
see  infra,  XIII. 

58.  Eliot  V.  Allcm,  1  C.  B.  18,  50  E.  C.  L. 
18;  Brown  v.  Allen,  4  Esp.  158;  Clark  v. 
Newsam,  1  Exch.  131,  16  L.  J.  Exch.  296. 
A  verdict  may  be  found  against  the  person 
causing  an  illegal  arrest  and  in  favor  of  the 
officer.  Burroughs  v.  Eastman,  101  Mich. 
419,  59  N.  W.  817,  45  Am.  St.  Rep.  419, 
24  L.  R.  A.  859.  It  has  been  held  that  where 
the  action  is  brought  against  several  defend- 
ants the  verdict  may  be  found  against  one  or 
more  individually,  jointly,  or  individually  and 
jointly,  according  to  participation  of  the 
various  defendants.  Bath  v.  Metcalf,  145 
Mass.  274,  14  N.  E.  133,  1  Am.  St.  Rep.  455. 
In  Rauma  t.  Lamont,  82  Minn.  477,  85  N.  W. 
236,  a  verdict  against  a  constable  for  four 
hundred  and  fifty  dollars  and  against  a  pri- 
vate person  assisting  for  three  hundred  and 


fifty   dollars   as   joint   tort-feasors   was    sus- 
tained. 

59.  Zimmerman  v.  Knox,  34  Kan.  245,  8 
Pac.  104;  Webber  v.  Kenny,  1  A.  K.  Marsh. 
(Ky.)  345;  Barthe  v.  Larquig,  42  La.  Ann. 
131,  7  So.  80  (at  whose  instance  and  for 
whose  benefit)  ;  McMorris  v.  Howell,  89  N.  Y. 
App.  Div.  272,  85  N.  Y.  Suppl.  1018;  Green 
v.  Kennedy,  46  Barb.  (N.  Y.)  16  [affirmed  in 
48  N.  Y.  653]  (if  a  superintendent  of  police 
directs  an  imprisonment  to  be  made,  he  can- 
not escape  on  the  plea  that  the  officer  actually 
making  the  arrest  violated  his  duty  in  obey- 
ing his  order);  Curry  v.  Pringle,  11  Johns. 
(N.  Y.)  444  (at  whose  instance).  See  also  Cor- 
win  X.  Freeland,  6  How.  Pr.  (N.  Y.)  241.  And 
see  infra,  V,  B,  4. 

60.  Bishop  V.  Montague,  Cro.  Eliz.  824. 
See  Dempsey  v.  Chambers,  154  Mass.  330, 
28  N.  E.  279,  26  Am.  St.  Rep.  249,  13  L.  R. 
A.  219. 

61.  If  the  arrest  was  for  the  benefit  of  the 
person  sought  to  be  charged  and  with  his 
approval,  it  has  been  held  sufficient.  Fenelon 
V.  Butts,  53  Wis.  344,  10  N.  W.  501;  Cord- 
ner  i\  Boston,  etc.,  R.  Co.,  72  N.  H.  413,  57 
Atl.  234.  See  also  Callahan  v.  Searles,  78 
Hun  (N.  Y.)  238,  28  N.  Y.  Suppl.  904; 
Eastern  Counties  R.  Co.  v.  Broom,  6  Exch. 
314,  15  Jur.  297,  20  L.  J.  Exch.  196,  6  R. 
&  Can.  Cas.  743.  Compare  Rowe  v.  London 
Pianoforte  Co.,  13  Cox  C.  C.  211,  34  L.  T. 
Rep.  N.  S.  450. 

Resisting  a  motion  to  vacate  an  attachment 
of  the  person  mav  attach  responsibility. 
Aekroyd  v.  Ackroyd,  3  Daly  (N.  Y.)  38; 
Moon  V.  Towers,  8  C.  B.  N.  S.  611,  98  E.  C. 
L.  611. 

Ratification  may  be  presumed  from  ap- 
proval of  an  agent's  acts.  Wachsmuth  v. 
Merchants'  Nat.  Bank,  96  Mich.  426,  56  N.  W. 
9,  21  L.  R.  A.  278. 

In  case  of  an  arrest  without  defendant's 
order,  he  is  responsible  if  he  directs  the  offi- 
cer arresting  to  detain  plaintiif  for  a  few 
moments.  Callahan  v.  Searles,  78  Hun 
(N.Y.)   238,  28  N.  Y.  Suppl.  904. 

Encouragement  and  promotion  are  suffi- 
cient. Dates  V.  Bullock,  136  Ala.  537,  33 
So.  835,  96  Am.  St.  Rep.  38;  Joske  v.  Irvine, 
(Tex.  Civ.  App.  1897)   43  S.  W.  278. 

62.  False  imprisonment  has  been  held  to 
be   a    direct   wrong;    a   direct   trespass,   for 
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employee.*'  The  injured  person  mi;st  establisli :  (1)  That  the  relationship 
existed;**  (2)  that  the  employee  actually  caused  an  illegal  arrest;*^  and  (3)  that 
the  facts  bring  the  case  within  the  test  for  the  responsibility  of  the  employer.*' 

(ii)  Test  of  Liability.     Some  authorities  incline  to  limit  the  liability  of  the 
employer  to  conduct  strictly  within  the  scope  of  authority  of  the  employee.*^ 


which  liability  attaches  only  because  of  direct 
commission  including  participation.  Brown 
V.  Chadsey,  39  Barb.    (N.  Y.)   253. 

63.  Evansville,  etc.,  K.  Co.  v.  MeKee,  99 
Ind.  519,  50  Am.  Rep.  102;  American  Ex- 
press Co.  V.  Patterson,  73  Ind.  430;  Shea  v. 
Manhattan  R.  Co.,  7  N.  Y.  Suppl.  497 ;  Eichen- 
green  i\  Louisville,  etc.,  R.  Co.,  96  Tenn.  229, 
34  S.  W.  219,  54  Am.  St.  Rep.  833,  31  L.  R. 
A.  702.  A  fortiori  when  the  master  directs 
and  approves  the  illegal  act.  Clark  v.  Starin, 
47  Hun  (N.  Y.)  345,  arrest  for  theft.  See, 
generally,  Master  and  Servant;  Pbincipal 
AND  Agent. 

64.  Carter  r.  Worcester  County  Com'rs,  94 
Md.  621,  51  Atl.  830  (county  commissioners 
not  liable  for  arrest  by  road  supervisors  in 
absence  of  command  or  ratification)  ;  Travis 
V.  Standard  L.,  etc.,  Ins.  Co.,  80  Mich.  288, 
49  N.  W.  140;  Hawkins  r.  Manston,  57 
Minn.  323,  59  N.  W.  309. 

A  state  appointee  to  protect  railroad  prop- 
erty is  not  an  employee  of  the  corporation 
and  the  latter  is  not  liable  for  a  wrongful 
arrest  made  by  him  at  the  request  of  its 
officers.  Tolchester  Beach  Imp.  Co.  v.  Stein- 
meier,  72  Md.  313,  20  Atl.  188,  8  L.  R.  A.  846. 

When  a  chairman  directs  the  removal  of 
persons  creating  a  disturbance  in  a  meeting 
the  relation  of  master  and  servant  is  not 
shown  but  only  a  particular  direction  in  a 
particular  matter,  the  chairman  not  au- 
thorizing the  officers  to  act  on  their  own 
judgment  as  to  who  were  the  persons  making 
the  disturbance.  Lucas  v.  Mason,  L.  R.  10 
Exeh.  251,  44  L.  J.  Exeh.  145,  33  L.  T.  Rep. 
N.  S.  13,  23  Wklv.  Rep.  924.  See  also  Wood- 
ing V.  Oxley,  9  C.  &  P.  1,  38  E.  C.  L.  1. 

Employee  a  special  policeman. —  Liability 
may  exist,  although  the  employer  has  his 
employee  sworn  in  as  a  special  policeman. 
Pratt  V.  Brown,  80  Tex.  608,  16  S.  W.  443; 
Norfolk,  etc.,  R.  Co.  r.  Galliher,  89  Va.  639, 
16  S.  E.  935;  Gillingham  v.  Ohio  River  R. 
Co.,  35  W.  Va.  588,  14  S.  E.  243,  29  Am.  St. 
Ren.  827,  14  L.  R.  A.  793. 

65.  Oppenheimer  v.  Manhattan  R.  Co.,  18 
N.  y.  Suppl.  411;  Newman  r.  New  York,  etc., 
R.  Co.,  54  Hun  (N.  Y.)  335,  7  N.  Y.  Suppl. 
560;  Eichenareen  r.  Louisville,  etc.,  R.  Co., 
96  Tenn.  229,  34  S.  W.  219,  54  Am.  St.  Rep. 
833,  31  L.  R.  A.  702;  Pratt  i\  Brown,  80 
Tex.  608,   16  S.  W.   443. 

66.  A  common  carrier  is  liable  for  the 
false  imprisonment  of  a  passenger,  made  or 
caused  to  be  made  by  its  conductor  in  charge 
of  the  train  (Gillingham  t:  Ohio  River  R. 
Co.,  35  W.  Va.  588,  14  S.  E.  243,  29  Am. 
St.  Rep.  827,  14  L.  R.  A.  798),  or  by  a  street- 
car driver  or  conductor  (Corbett  i\  Tvrentv- 
Third  St.  R.  Co.,  42  Hun  (N.  Y.)  587:  Rown 
r.  Christonher  St.,  etc.,  R.  Co.,  31  Hun 
(N.   Y.)    471;    Jacobs  v.  Third  Ave  R.   Co., 
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33  Misc.  (N.  Y.)  802,  68  N.  Y.  Suppl. 
623).  The  authority  of  a  carrier  to  arrest 
or  detain  a  passenger  for  failure  or  refusal 
to  pay  fare  has  been  generally  enforced 
(Standish  l\  Narragansett  Steamship  Co.,  Ill 
Mass.  512,  15  Am.  Rep.  66;  Charleston  v. 
London  Tramways  Co.,  36  Wkly.  Rep.  367 
[affirmed  in  32  Sol.  J.  557] ),  but  in  cases  of 
unreasonable  detention,  or  detention  for  an 
unreasonable  time  (Lynch  v.  Metropolitan  El.i 
R.  Co.,  90  N.  Y,  77,  43  Am.  Rep.  141  [affirm- 
ing 24  Him  506]),  and,  in  cases  of  the  ar- 
rest or  detention  of  a  passenger  who  has 
in  fact  paid  his  fare  (Corbett  v.  Twenty- 
Third  St.  R.  Co.,  42  Hun  (N.  Y.)  587; 
Rown  V.  Christopher  St.,  etc.,  R.  Co.,  34  Hun 
(N.  Y.)  471;  Furlong  v.  South  London  Tram- 
ways Co.,  1  Cab.  &  E.  316,  48  J.  P.  329, 
where  the  fare  was  supposed  counterfeit), 
the   carrier   is  liable. 

A  railroad  company  is  liable  for  the  act  of 
its  station  agent  in  causing  an  illegal  arrest 
of  an  alleged  trespasser  upon  its  cars.  Texas, 
etc.,  R.  Co.  V.  Parker,  29  Tex.  Civ.  App.  264, 
68  S.  W.  831. 

67.  Illinois. —  Pinkerton  v.  Gilbert,  22  111. 
App.  568. 

Indiana. —  Flora  v.  Russell,  138  Ind.  153, 
37  N.  E.  593. 

Michigan. —  Park  v.  Toledo,  etc.,  R.  Co., 
41  Mich.  352,  1  N.  W.   1032. 

.A'ew;  Hampshire. —  Cordner  v.  Boston,  etc., 
R.  Co.,  72  N.  H.  413,  57  Atl.  234;  Small  v. 
Banfield,  66  N.  H.  206,  20  Atl.  284. 

England. —  Charleston  r.  London  ■  Tram- 
ways Co.,  36  Wkly.  Rep.  367  [affirmed  in  32 
Sol.  J.  557]. 

See  23  Cent.  tit.  "  False  Imprisonment," 
§§  62,  66. 

A  railroad  company  whose  station  agent 
requested  a  policeman  to  arrest  a  disturber 
in  a  depot  is  not  liable  for  the  act  of  the 
officer  in  detaining  the  person  arrested  for  an 
unreasonable  time.  Pratt  v.  Brown,  80  Tex. 
608,  16  S.  W.  443. 

A  servant  has  an  implied  authority  to  give 
ii  person  into  custody  only  when  it  is  neces- 
sary to  take  such  a  step  to  protect  his 
master's  property.  If  a  servant  gives  a  per- 
son into  custody,  when  no  such  danger  exists, 
the  master  will  not  be  liable.  Abrahams 
V.  Deakin,  [1891]  1  Q.  B.  516,  60  L.  J.  Q.  B. 
238,  55  J.  P.  212,  63  L.  T.  Rep.  N.  S.  690,  39' 
Wkly.  Rep.  183;  Stevens  v.  Hinshelwood,  53 
J.  P.  341. 

The  burden  is  on  plaintiff  to  prove  the  em- 
ployer's express  authority  to  the  employee  to 
cause  the  detention.  Mere  proof  of  rela- 
tionship (Goff  V.  Great  Northern  R.  Co., 
3  E.  &  E.  672,  7  Jur.  N.  S.  286,  30  L.  J. 
Q.  B.  148,  3  L.  T,  Rep.  N.  S.  850,  107  E.  C. 
L.  672),  or  of  agency  (Travis  v.  Standard 
L.,   etc.,  Ins.   Co.,    86   Mich.   288,   49   N.   W. 
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Others  are  in  liarinony  with  the  larger  rule  of  liability  generally  laid  down  by 
recent  decisions  on  other  branches  of  the  same  general  subject,"**  which  hold  the 
employer  responsible  for  acts  done  by  an  employee  in  the  course  of  his  employ- 
ment "'  and  to  a  wider  interpretation  of  implied  authority.™  In  many  of  these 
cases  the  liability  of  the  employer  arises  in  large  measure  from  his  relationship  to 
the  person  detained." 

b.  Attorney  and  Client.  An  attorney  is  not  responsible  for  a  wrongful 
arrest,  if  he  is  not  the  legal  cause,  although  he  may  have  been  in  some  way  con- 
nected with  it.'^  The  client,  apart  from  participation,  can  be  held  accountable 
for  only  what  is  done  by  his  attorney  within  the  line  of  the  latter's  duty.™  Both 
attorney  and  client  may  because  of  wrongful  conduct  become  joint  tort-feasors.'* 
Neitiier  is  responsible  for  causing  a  justifiable  arrest.'^ 

B.  Liability  of  Persons  Complaining  —  l.  Exoneration  on  Justified  Com- 
Pi^AiNT.  The  law  recognizes  lio  distinct  privilege  on  the  part  of  persons  who  pro- 
cure the  arrest  of  others;  but  in  the  interest  of  the  administration  of  justice  it 
does  not  treat  the  mere  giving  of  information '"  or  the  executing  or  filing  of  a 
complaint"  concerning  an  ofiense  justifying  arrest  or  punishable  by  imprison- 


140),  or  a  clerkship  (Flora  v.  Eussell,  138 
Ind.  153,  37  N.  E.  593;  Hawkins  v.  Manston, 
57  Minn.  323,  59  N.  W.  309;  Hershey  v. 
O'Neill,  36  Fed.  168)  is  not  sufficient. 

68.  See,  generally,  Master  and  Servant. 

69.  Illinois  Cent.  R.  Co,  v.  King,  69  Miss. 
852,  13  So.  824;  McLeod  v.  New  York,  etc., 
R.  Co.,  72  N.  Y.  App.  Div.  116,  76  N.  Y. 
Suppl.  347,  arrest  of  passenger  by  detective. 
See  also  Lynch  r.  Metropolitan  El.  R.  Co., 
90  N.  Y.   77,  43  Am.  Rep.   141. 

70.  Pinkerton  r.  Martin,  82  111.  App.  589; 
Atchison,  etc.,  R.  Co.  v.  Henry,  55  Kan.  715, 
41  Pac.  952,  29  L.  R.  A.  465;  Missouri,  etc., 
R.  Co.  V.  Warner,  19  Tex.  Civ.  App.  463, 
49  S.  W.  254,  arrest  by  depot  master.  A 
railroad  company  is  liable  for  a  false  arrest 
and  imprisonment  by  its  depot  agent  of  a 
man  who  used  a  water-closet  at  its  depot, 
set  apart  for  ladies  only.  Illinois  Cent.  R. 
Co.  V.  King,  69  Miss.  852,  13  So.  824. 

71.  Vrchotka  v.  Rothschild,  100  111.  App. 
268;  Efroymscn  v.  Smith,  29  Ind.  App.  451, 
63  N.  E.  328;  Mallacli  v.  Ridley,  9  N.  Y. 
Suppl.  922.  In  case  of  conductor  and  pas- 
senger, the  rule  on  this  point  is  liberal  to 
the  latter.  Duggan  v.  Baltimore,  etc.,  R.  Co., 
1.59  Pa.  St.  248,  28  Atl.  182,  39  Am.  St.  Rep. 
672.  The  decisions  grade  from  one  extreme 
to  the  other  without  clear  demarcation  as  to 
facts  or  theory  or  nomenclature.  A  cor  elu- 
sion can  be  properly  reached  in  individual 
cases  only  by  consideration  of  the  larger  ques- 
tions involved.  See,  generally.  Master  and 
Servant;  Principal  and  Agent;  and  titles 
of  specific  torts. 

72.  As  for  error  of  a  court  in  granting  an 
order  of  arrest.  Fisher  v.  Langbein,  10  Abb. 
N.  Cas.  (N.  Y.)  128,  62  How.  Pr.  (N.  Y.) 
238  [af/irmed  in  13  Abb.  N.  Cas.  10  {affirmed 
in  103  N.  Y.  84,  8  N.  E.  251 )  ].  He  is  within 
the  benefit  of  the  rule  that  process  valid  on 
its  face  even  if  erroneous  in  fact  affords  pro- 
tection from  liability.  Ward  v.  Cozzens,  3 
Mich.  252. 

His  direction  to  stop  a  witness  does  not 
justify  an  arrest.  Philadelphia  F.  Assoc,  v. 
Fleming,  78  Ga.  733,  3  S.  B.  420. 


Liability  may  attach  because  of  his  par- 
ticipation if  he  becomes  the  instrument  of  his 
client  in  causing  an  arrest  known  to  be  un- 
justifiable (Burnap  v.  Marsh,  13  111.  539),  or 
if  he  interposes  in  directing  the  arrest  (Hun- 
ter r.  Burtis,  10  Wend.  (N.  Y.)  358),  but 
not  if  he  merely  advocates  a  cause  (Hunter 
''.  Burtis,  supra)  or  advises  a  magistrate  in 
good  faith  (Roth  v.  Shupp,  94  Md.  55,  50  Atl. 
430). 

73.  Ke  is  not  responsible  for  mistaken 
identification  of  the  wrong  person  by  the 
lawyer's  clerk.  Gearon  v.  Savings  Bank,  50 
N.  Y.  Super.  Ct.  264,  6  N.  Y.  Civ.  Proc.  207. 
It  is  not  within  the  line  of  an  attorney's  duty 
to  stop  a  witness  by  illegally  arresting  him. 
Philadelphia  F.  Assoc,  v.  Fleming,  78  Ga. 
733,  3  S.  E.  420;  Nemitz  v.  Conrad,  22  Oreg. 
164,  29  Pac.  548.  See  also  Collett  v.  Foster, 
2  H.  &  N.  356,  26  L.  J.  Exch.  412,  5  Wkly. 
Rep.  790. 

"74.  Sleight  v.  Leavenworth,  5  Duer  (N.  Y.) 
122;  Deyo  v.  Van  Valkenburgh,  5  Hill 
(N.  Y.)  242;  Brooks  v.  Hodgkinson,  4  H. 
&  N.  712,  29  L.  J.  Exch.  93,  7  Wkly.  Rep. 
735.  Both  are  liable  for  illegal  issuance  of 
an  execution  on  which  a  judgment  debtor 
is  arrested.  Guilleaume  v.  Rowe,  63  How. 
Pr.  (N.  Y.)  175  [affirmed  in  94  N.  Y.  268, 
46  Am.  Rep.   141]. 

75.  Under  process  (Yearsley  v.  Heane,  3 
D.  &  L.  265,  14  M.  &  W.  322)  or  without 
warrant  with  probable  cause  (Aldrich  v. 
Weeks,  62  Vt.  89,  19  Atl.   115). 

76.  Waters  v.  Anthony,  20  App.  Cas.  (D.  C.) 
124;  Benham  v.  Vernon,  5  Mackey  (D.  C. ) 
18;  Veneman  v.  Jones,  118  Ind.  41,  20  N.  E. 
644,  10  Am.  St.  Rep.  100;  Lark  v.  Bande.  4 
Mo.  App.  186;  Whitney  v.  Hanse,  36  N.  V. 
App.  Div.  420,  55  N.  Y.  Suppl.  375  (a  person 
informing  district  attorney)  ;  Lewis  v.  Rose, 
6  Lans.  (N.  Y.)  206;  Brown  v.  Chadsey,  39 
Barb.  (N.  Y.)  253  (commutiieation  of  facts')  ; 
Von  Latham  v.  Libbv.  38  Barb.  (N.  Y.)  339; 
Burns  v.  Erben,  1  '  Rob.  (N.  Y.)  555  [af- 
firmed in  40  N.  Y.  463]. 

77.  Dotv  V.  Hurd.  124  Mich.  671,  83  N.W. 
632;    Linnen   v.   Banfield,   114  Mich.   93,72, 
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ment'*  as  causing  an  unlawful  detention  so  as  to  impose  responsibility  in  false 
imprisonment.'" 

2.  Exoneration  on  Lawful  Arrest.  A  complainant  is  within  the  general  rule 
for  justification  ^  by  legal  autliority  ^'  and  for  arrest  without  warrant.^* 

3.  Exoneration  From  Official  Conduct.  Wliat  magistrates^  and  oflScers  of 
the  law  generally^  may  do,  acting  on  their  own  judgment,  responsibility,  and 
initiation,^^  is  not  to  be  charged  to  the   complainant,^^  in  the  absence  of  con- 


N.  W.  1  (affidavit  for  search  warrant  by- 
owner  of  robbed  house)  ;  Schultz  v.  Huebner, 
108  Mich.  274,  66  N.  W.  57;  Peekham  f. 
Tomlinson,  6  Barb.  (N.  Y.)  253;  Nebenzahl 
V.  Townsend,  61  How.  Pr.  (N.  Y.)  353; 
Brown  v.  Growl,  5  Wend.  (N.  Y.)  298;  Mag- 
nussen  v.  Shortt,  200  Pa.  St.  257,  49  Atl. 
783;  Barnett  v.  Reed,  51  Pa.  St.  190,  88 
Am.  Dee.  574;  Smith  v.  Jones,  16  S.  D.  337, 
92  N.  W.  1084.  See  also  Lembeck  v.  Gevey, 
15  Misc.   (N.  Y.)   663,  39  N.  Y.  Suppl.  95. 

A  fortiori  there  is  no  liability  where  an 
affidavit  is  made  without  knowledge  or  inten- 
tion of  use  for  basis  of  arrest.  Roth  v. 
Smith,  41  111.  314. 

A  witness  who  draws  an  information  on 
advice  of  counsel  on  which  a  justice  draws  a 
warrant,  and  takes  no  other  part,  is  not 
responsible.     Teal  v.  Fissel,  28  Fed.  351. 

78.  Zimmerman  v.  Knox,  34  Kan.  245,  8 
Pae.  104;  Green  v.  Morse,  5  Me.  291;  Thoyne 
f.  Turck,  94  N.  Y.  90,  46  Am.  Rep.  126  [af- 
firming  10  Daly  327].  Complainant  is  not 
liable,  although  the  magistrate  had  no  ju- 
risdiction. Brown  v.  Chapman,  6  C.  B. 
365,  12  Jur.  799,  17  L.  J.  C.  P.  329,  60 
E.  C.  L.  365;.  Barber  v.  RoUinson,  1  Cromp. 
&  M.  330,  2  L.  J.  Exch.  101,  3  Tyrw.  267. 
But  if  the  charge  made  does  not  constitute 
the  punishable  offense  complained  of  the  per- 
son causing  the  arrest  by  making  an  affidavit 
is  liable.  Hall  r.  Rogers,  2  Blackf.  (Ind.) 
429. 

79.  The  injury  in  such  case  is  loss  with- 
out a  wrong.  See  Damnum  Absque  Injusia., 
13  Cyc.  255. 

80.  See  infra,  VIII,  B,  1. 

81.  Valid  warrant  justifies  (Krebs  v. 
Thomas,  12  111.  App.  266;  Schultz  v.  Hueb- 
ner, 108  Mich.  274,  66  N.  W.  57;  Marks  v. 
Townsend,  97  N.  Y.  590;  Hallock  v.  Dominy, 
69  N.  Y.  238  {reversing  7  Hun  52] ;  Olmstead 
V.  Dolan,  2  Silv.  Supreme  (N.  Y.)  561,  6 
N.  Y.  Suppl.  130;  Williams  v.  Williams,  4 
Thomps.  &  C.  (N.  Y.)  251;  Waldheim  v. 
Sichel,  1  Hilt.  (N.  Y.)  45;  Reynolds  v.  Corp, 
3  Cai.  (N.  Y.)  267),  even  if  the  evidence 
upon  which  the  arrest  is  made  is  slight 
(Hall  V.  Munger,  5  Lans.  (N.  Y.)  100; 
Landt  r.  Hilts,  19  Barb.  (N.  Y.)  283;  Cor- 
win  V.  Freeland,  6  How.  Pr.  (N.  Y.)  241) 
or  if  the  evidence  be  incompetent  (Miller  v. 
Adams,  7  Lans.  (N.  Y.)  131  [affirmed  in  52 
N.  Y.  409],  in  the  absence  of  bad  faith). 

A  legally  suf&cient  affidavit  justifies.  Out- 
law V.  Davis,  27  111.  467 ;  Norman  v.  Man- 
ciette,  18  Fed.  Cas.  No.  10,300,  1  Sawy.  484. 
Not  all  irregularities  in  affidavits  or  orders 
for  arrest  destroy  the  protection  of  legal 
process  to  such  person.  Ogg  v.  Murdock,  25 
W.  Va.  139. 

rv,  B.  II 


Justification  by  other  valid  process  or  order 
see  Rhodes  v.  King,  52  Ala.  272;  Ludding- 
ton  V.  Peek,  2  Conn.  700;  Wagstaff  v.  Schip- 
pel,  27  Kan.  450;  Hallock  v.  Dominy,  69 
N.  ,Y.  238  [reversing  7  Hun  52] ;  Miller  v. 
Adams,  7  Lans.  (N.  Y.)  131  [affirmed  in  53 
N.  Y.  409] ;  Landt  v.  Hilts,  19  Barb.  (N.  Y.\ 
283;  Nebenzahl  v.  Townsend,  61  How.  Pr. 
(N.  Y.)  353;  Brown  v.  Crowl,  5  Wend. 
(N.  Y.)  298;  Barnett  v.  Reed,  51  Pa.  St. 
190,  88  Am.  Dec.  574. 

82.  See  supra,  VIII,  C.  The  sufferer  has 
his  remedy,  if  any,  in  an  action  for  a  ma- 
licious prosecution  or  in  a  similar  action. 
Morrow  v.  Wheeler,  etc.,  Mfg.  Co.,  165  Mass. 
349,  43  N.  E.  105;  Schultz  v.  Huebner,  108 
Mich.  274,  66  N.  W.  57. 

83.  The  complaining  witness  is  not  re- 
sponsible if  the  magistrate  draws  an  instru- 
ment defective  in  form  (Outlaw  v.  Davis, 
27  111.  467;  Langford  v.  Boston,  etp.,  R.  Co., 
144  Mass.  431,  11  N.  E.  697;  Hewitt  v.  New- 
burger,  66  Hun  (N.  Y.)  230,  20  N.  Y.  Suppl. 
913  [reversed  in  141  N.  Y.  538,  36  N.  E. 
593] )  ;  or  acts  erroneously  and  even  oppres- 
sively (Taylor  v.  Moffat,  2  Blackf.  (Ind.) 
305;  Poupard  v.  Dumas,  105  Mich.  326,  63 
N.  W.  301,  unlawfully  directing  arrest  with- 
out warrant;  Nowak  v.  Waller,  10  N.  Y. 
Suppl.  199;  McConnell  v.  Kennedy,  29  S.  C. 
180,  7  S.  E.  76,  causing  minor  to  execute 
warrant ) ,  or  improperly  convicts  defendant 
(Peckham  v.  Tomlinson,  6  Barb.  (N.  Y.) 
253).  Omission  of  the  magistrate  to  re- 
duce the  complaint  of  a  prosecutor  to  writ- 
ing before  issuing  the  warrant  does  not 
make  the  prosecutor  liable  as  a  trespasser. 
Sleight  V.  Ogle,  4  E.  D.  Smith   (N.  Y.)   445. 

84.  The  complaining  witness  is  not  ordi- 
narily responsible  for  the  improper  conduct 
of  the  officer  after  arrest  (Ocean  Steamship 
Co.  V.  Williams,  69  6a.  251),  as -for  conduct 
of  a  sheriff  in  taking  an  accused  person  into 
different  counties  (Knight  v.  International, 
etc.,  R.  Co.,  61  Fed.  87,  9  C.  C.  A.  376),  or 
mistreating  him  while  in  prison  (Hopkins  v. 
Garthwaite,  28  La.  Ann.  325),  or  if  the  pro- 
cess be  served  with  undue  haste  (Carleton 
V.  Taylor,  50  Vt.  220),  or  for  the  act  of  the 
officer  in  holding  a  debtor  in  arrest  to  compel 
payment  of  illegal  fees  (Small  v.  Banfield, 
66  N.  H.  206,  20  Atl.  284).  A  fortiori  this 
exemption  extends  to  such  a  person  as  the 
prosecutor  of  the  pleas.  Hann  v.  Lloyd,  50 
N.  J.  L.  1,  11  Atl.  346. 

85.  Limbeck  v.  Gerry,  15  Misc.  (N.  Y.) 
663,  39  N.  Y.  Suppl.  95,  arrest  after  officer's 
own  inquiries. 

86.  Alahama. —  Rhodes  v.  King,  52  Ala. 
272. 

California. —  Dusy  v.  Helm,  59  Cal.  188. 
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trol,"  or  participation  on  his  part,^^  or  unless  he  failed  to  comply  with  some  essen- 
tial requirement  of  law.^' 

4.  Liability  For  Unjustified  Arrest.  A  complainant  may,  however,  become 
responsible  in  damages  for  an  arrest  when  he  directs'"  or  procures,'^  is  a  con- 
spicuous actor  in,*"^  or  in  a  legal  sense  causes"^   a   detention   unauthorized   by 


Illinois. —  Outlaw  v.  Davis,  27  111.  467. 

il/ic/iisrara.— Murphy  v.  Walters,  34  Mich. 
180. 

Minnesota. —  Gififord  v.  Wigging,  50  Minn. 
401,  52  N.  W.  904,  18  L.  R.  A.  356. 

Neiv  York. —  Brown  v.  Chadsey,  39  Barb. 
253;  Waldheim  v.  Sichel,  1  Hilt.  45;  Nowak 
V.  Waller,  10  N.  Y.  Suppl.  199;  Adams  v. 
Freeman,  9  Johns.  117. 

Vermont. —  MeMullin  v.  Erwin,  69  Vt.  338, 
38  Atl.  62. 

United  States. —  Teal  v.  Fissel,  28  Fed. 
351,  error  in  issuing  and  executing  warrant. 

See  23  Cent.  Dig.  tit.  "False  Imprison- 
ment," §  45  et  seq. 

87.  Ocean  Steamship  Co.  v.  Williams,  69 
Ga.  251.  A  party  in  a  justice's  court  is  not 
accountable  for  the  issuing  of  process  unless 
he  directs  or  sanctions  it.  Bissell  v.  Gold, 
1  Wend.   (N.  Y.)   210,  19  Am.  Dec.  480. 

88.  Ball  V.  Horrigan,  19  N.  Y.  Suppl.  913. 
If  the  complaining  witness  or  prosecutor  ac- 
tually participated  in  the  arrest  he  may  be 
held  liable  because  of  personal  commission. 
Kreger  v.  Osborn,  7  Blackf.  (Ind.)  74;  Mc- 
Caslcey  v.  Garrett,  91  Mo.  App.  354.  See 
also  supra,  V,  A,  2. 

Any  clear  participation  is  sufficient.  Rich 
V.  Mclnery,  103  Ala.  345,  15  So.  663,  49  Am. 
St.  Rep.  32;  Kreger  v.  Osborn,  7  Blackf. 
(Ind.)  74;  Hallock  v.  Dominy,  7  Hun(N.  Y.) 
52  [reversed  on  another  ground  in  69  N.  Y. 
238];  Adams  v.  Freeman,  9  Johns.  (N.  Y.) 
117  (after  time  for  return  of  process)  ;  Fra- 
zier  V.  Turner,  76  Wis.  562,  45  N.  W.  411 
(void  warrant)  ;  Gelzenleuehter  v.  Niemeyer, 
64  Wis.  316,  25  N.  W.  442,  54  Am.  Rep. 
616.  That  complainant"  was  a  conspicuous 
actor  with  malicious  motives  has  been  held 
sufficient.  Comfort  v.  Fulton,  39  Barb. 
(N.  Y. )  56.  Merely  going  with  the  officer 
at  his  request  to  point  out  the  person  to  be 
arrested  is  enough.  Coffin  v.  Varila,  8  Tex. 
Civ.  App.  417,  27  S.  W.  956.  If  he  directs, 
aids,  or  assists  in  an  illegal  arrest,  he  be- 
comes a  joint  tort-feasor.  Develing  v.  Shel- 
don, 83  111.  390;  Ball  v.  Horrigan,  19  N.  Y. 
Suppl.  913;  Comfort  v.  Fulton,  13  Abb.  Pr. 
(N.  Y.)  276;  Wilson  v.  Robinson,  6  How. 
Pr.  (N.  Y.)  110;  Lansing  v.  Case,  4  N.  Y. 
Leg.  Obs.  221.  Thus  handing  the  officer  a 
warrant  requesting  the  arrest  of  defendant 
at  a  stated  place,  offering  to  provide  a  vehi- 
cle, in  connection  with  other  circumstances, 
may  make  out  a  case.  Hewitt  v.  Newburger, 
141  N.  Y.  538,  36  N.  E.  593  [reversing  66 
Hun  230,  20  N.  Y.  Suppl.  913].  See  also 
Hough  V.  Marchant,  M.  &  M.  510,  22  E.  C.  L. 
574.  It  is  not  indispensable  that  he  be 
present  at  the  time  of  arrest.  Clifton  v. 
Grayson,  2  Stew.  (Ala.)  412;  Ocean  Steam- 
ship Co.  V.  Williams,  69  Ga.  251. 

89.  Dusy  V.  Helm,  59  Cal.  189.    Defects  in 


the  preliminary  papers  such  as  the  com- 
plaint (Langford  v.  Boston,  etc.,  R.  Co.,  144 
Mass.  431,  11  N.  E.  697)  or  the  affidavit  and 
order  of  arrest  (Ogg  v.  Murdock,  25  W.  Va. 
139;  Whaley  v.  Lawton,  62  S.  C.  91,  40'S.  E. 
128,  56  L.  R.  A.  649)  do  not  make  the  com- 
plainant liable  for  the  arrest. 

90.  Georgia. —  Manning  v.  Mitchell,  73  Ga. 
660,  in  connection  with  all  concerned. 

Kansas. —  In  re  Grey,  41  Kan.  461,  21  Pac. 
678;  Zimmerman  v.  Knox,  34  Kan.  245,  8 
Pac.  104,  arrest  without  warrant. 

Michigan. —  Burroughs  v.  Eastman,  101 
Mich.  419,  59  N.  W.  817,  45  Am.  St.  Rep. 
419,  24  L.  R.  A.  859,  arrest  without  warrant. 

New  Hampshire. —  Gibbs  v.  Randlett,  58 
N.  H.  407. 

New  York. —  Loomis  v.  Render,  41  Hun 
268;  Green  v.  Kennedy,  46  Barb.  16  [affirmed 
in  48  N.  Y.  653] ;  Winn  v.  Hobson,  54  N.  Y. 
Super.  Ct.  330. 

Rhode  Island. —  McGarrahan  v.  Lavers,  15 
R.  I.  302,  3  Atl.  592. 

Wisconsin. —  Frazier  v.  Turner,  76  Wis. 
562,  45  N.  W.  411. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment,"  §   45   et  seq. 

91.  Alabama. —  Clifton  v.  Grayson,  2  Stew. 
412. 

Connecticut. —  Stoddard  v.  Bird,  Kirby  65. 

Louisiana. — -  Barthe  v.  Larquig,  42  La. 
Ann.  131,  7  So.  80. 

Massachusetts. —  Emery  v.  Hapgood,  7  Gray 
55,  66  Am.  Dec.  459,  induces. 

Nem  York. —  Midford  v.  Kann,  32  N.  Y. 
App.  Div.  228,  52  N.  Y.  Suppl.  995;  Curry 
V.  Pringle,  11  Johns.  444;  Lansing  v.  Case, 
4  N.  Y.  Leg.  Obs.  221,  all  persons  instru- 
mental. 

Teocas. —  Karner  v.  Stump,  12  Tex.  Civ. 
App.  460,  34  S.  W.  656,  requests. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  45  et  seq. 

Trespass  lies  for  procuring  by  awe,  fear, 
and  influence,  and  contrary  to  his  own  in- 
clinations, a  sovereign,  independent,  absolute 
prince  to  imprison  plaintiff.  Rafael  v.  Ver- 
elst,  2  W.  Bl.  983,  1055. 

92.  Comfort  v.  Fulton,  39  Barb.  (N.  Y.) 
56;  Benham  v.  Vernon,  5  Mackey  (D.  C.)  18, 
or  takes  an  active  part  in. 

93.  Arkamaas. —  Scoggin  v.  Taylor,  13  Ark. 
380,  parties  suing  out  writ  of  ne  exeat  be- 
fore master  in  chancery. 

Illinois. — Pinkerton  v.  Gilbert,  22  111.  App. 
568 ;  Morrell  v.  Martin,  17  111.  App.  336. 

Indiana.— T&yXov  v.  Moffatt,  2  Blackf.  305. 

Louisiana. —  Lange  v.  Illinois  Cent.  R. 
Co.,  107  La.  687,  31  So.  1003;  Rogay  v. 
Juilliard,  25  La.  Ann.  305. 

Maine. —  Green  v.  Morse,  5  Me.  291. 

Massachusetts. —  Cody  v.  Adams,  7  Gray 
59. 
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law.**  Mere  delivery  of  a  detained  person  to  a  police  officer  does  not  necessarily 
exonerate/^  but  there  is  no  responsibility  unless  the  officer  makes  the  arrest  because 
of  complainant's  conduct  and  not  on  his  own  volition.'^  In  order  to  avoid  liability 
the  person  so  causing^  an  arrest  must,  before  he  puts  the  law  into  motion,  see  that 
the  process  is  properly  procured,''  and  it  is  sometimes  held  also  that  such  process 
is  regular  and  valid  on  its  face.^  His  liability  may  be  that  of  a  trespasser 
ab  initio?^ 

VI.  PERSONS  EXEMPT. 

A.    Normal  Liability.     ]S"ormally  any  and  every  natural  person,'  including 
legislators,^  and  iri-espective  of  his  public  or  private  character  ^  or  his  personal 


llichigan. —  Paulus  v.  Grobben,  104  Mich. 
42,  62  N.  W.  160. 

New  York. —  Thorne  v.  Turck,  94  N.  Y.  90, 
46  Am.  Rep.  126;  Savage  v.  McMillan,  37 
N.  Y.  App.  Div.  103,  55  N.  Y.  Suppl.  1055; 
Winn  V.  Hobson,  54  N.  Y.  Super.  Ct.  330; 
Ball  V.  Horrigan,  19  N.  Y.  Suppl.  913;  Sul- 
livan v.  Newman,  17  N.  Y.  Suppl.  424,  in- 
strumental in  legally  causing. 

Ohio. —  Truesdell  v.  Combs,  33  Ohio  St. 
186. 

Texas. —  Coffin  v.  Varila,  8  Tex.  Civ.  App. 
417,  27  S.  W.  956. 

Vermont. —  Goodell  v.  Tower,  (1904)  58 
Atl.  790. 

West  Virginia. —  Ogg  v.  Murdoek,  25 
W.  Va.  139. 

England. —  Wheeler  v.  Whiting,  9  C.  &  P. 
262,  38  E.  C.  L.  162  (as  by  giving  in 
charge)  ;    Stonehouse  v.   Elliott,   1  Esp.  272, 

6  T.  K.  315,  3  Rev.  Rep.  183;  Grinham  v. 
Willey,  4  H.  &  N.  496,  5  Jur.  N.  S.  444,  7 
Wkly.  Rep.  463,  28  L.  J.  Exch.  242. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment,'' §  45  et  seq. 

94.  Connecticut. —  Allen  v.  Gray,  11  Conn. 
95. 

Louisiana. —  Escurix  i).  Daboval,  7  La.  575. 

Massachusetts. —  Cody  v.  Adams,  7  Gray 
59  ( arrest  on  process  issued  compliance  with 
the  requirement  of  taking  oath  that  the 
cause  of  action  is  just)  ;  Winslow  v.  Hath- 
away, 1  Pick.  211  (execution  issued  after 
appeal  taken) . 

Nevada. —  Strozzi  v.  Wines,  24  Nev.  389, 
55  Pac.  828,  57  Pae.  832. 

New  York. —  Grinnell  r.  Weston,  95  N.  Y. 
App.  Div.  454,  88  N.  Y.  Suppl.  781;  Com- 
fort V.  Fulton,  13  Abb.  Pr.  276;  Blythe  v. 
Tompkins,  2  Abb.  Pr.  468. 

West  Virginia. —  Ogg  v.  Murdoek,  25 
W.  Va.  139,  no  action  pending. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment,"  §   45   et  seq. 

95.  Ocean  Steamship  Co.  v.  Williams,  69 
Ga.  251. 

96.  Rich  V.  Mclnery,  103  Ala.  345,  15  So. 
663,  49  Am.  St.  Rep.  32. 

97.  A  party  who  fraudulently  or  irregu- 
larly obtains  process  not  valid  on  its  face  is 
not  justified  by  it.  Gassier  v.  Fales,  139 
Mass.  461,   1  N.  E.  922;  Emery  v.  Hapgood, 

7  Gray  (Mass.)  55,  66  Am.  Dec.  459;  Cody 
V.  Adams,  7  Gray   (Mass.)   59. 

Where  an  affidavit  is  required  if  it  be  le- 
gally insufficient  the  arrest  is  unlawful. 
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Alabama. —  Noles  v.  State,  24  Ala.  672; 
Duckworth  v.  Johnston,  7  Ala.  578. 

California. —  Fkumoto  v.  Marsh,  130  Cal. 
66,  62  Pae.  303,  509,  80  Am.  St.  Rep.  73. 

Illinois. —  Moore  v.  Watts,  1  111.  42. 

Indiana. —  Davis  v.  Bush,  4  Blaekf.  330; 
Hall  V.  Rogers,  2  Blaekf.  429,  as  where  it 
fails  to  properly  charge  the  offense. 

Kansas. —  Hauss  v.  Kohlar,  25  Kan.  640. 

Michigan. —  Wachsmuth  v.  Merchants'  Nat. 
Bank,  96  Mich.  426,  56  N.  W.  9,  21  L.  R.  A. 
278,  where  defendant  was  held  to  bail  on 
affidavit  showing  absolutely  privileged  com- 
munication. 

Nevada. —  Strozzi  v.  Wines,  24  Nev.  389, 
55  Pac.  828,  57  Pac.  832. 

New  York. —  Vredenburgh  v.  Hendricks,  17 
Barb.   179. 

Ohio. —  Spice  v.  Steinruek,  14  Ohio  St.  213. 

Vermont. —  Whitcomb  v.  Cook,  39  Vt.  585, 
failure  to  file  the  affidavit. 

In  KTew  York  affidavit  is  not  necessary  to 
justify  an  officer  arresting  under  order  of  a 
justice  of  the  supreme  court.  Hall  v.  Hun- 
ger, 5  Lans.  100. 

98.  Mere  delivery  of  an  invalid  warrant  to 
an  officer  for  service  may  not  attach  liability, 
where  delivery  with  instructions  to  arrest 
will.  Lewis  v.  Rose,  6  Lans.  (N.  Y.)  206. 
If  he  delivers  a  warrant  void  on  its  face  to 
an  officer  and  directs  arrest  under  it  (Thorpe 
V.  Wray,  68  Ga.  359 ;  Cody  v.  Adams,  7  Gray 
(Mass.)  59;  Hewitt  v.  Newburger,  141  N.  Y. 
538,  36  N.  E.  593  [reversing  66  Hun  230,  20 
N.  Y.  Suppl.  913];  Hallock  v.  Dominy,  7 
Hun  (N.  Y.)  52;  Whitcomb  v.  Cook,  39  Vt. 
585)  he  is  liable,  notwithstanding  the  ap- 
proval of  the  prosecuting  attorney  (Frazier 
V.  Turner,  76  Wis.  562,  45  N.  W.  411). 

99.  Ackroyd  v.  Ackroyd,  3  Daly  (N.  Y.) 
38. 

1.  Truesdale  v.  Combs,  33  Ohio  St.  186. 
All  who  directly  or  indirectly  procure  or 
participate  in  an  illegal  act.  Hackett  v. 
King,  6  Allen   (Mass.)   58. 

2.  Kilbourn  v.  Thompson,  103  U.  S.  168, 
26  L.  ed.  377.  A  city  alderman  may  be 
liable.  Judson  v.  Reardon,  16  Minn.  431. 
Legislators  voting  for  an  arrest  have,  how- 
ever, been  held  exempt.  Canfield  v.  Gresham, 
82  Tex.  10,  17  S.  W.  390. 

3.  An  administrator  may  commit  the 
wrong.  Stoddard  v.  Bird,  Kirby  (Conn.)  65. 
Both  an  official  and  a  private  person  may  be 
responsible  for  the  same  wrong.  See  supra, 
Y,  A,  2,  b. 
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status,^  or  personal  relationship,^  is  liable  in  an  action  for  false  imprisonment,  when- 
ever such  person  appears  to  liave  unlawfully  detained  anotlier.  A  private  corpora- 
tion may  be  held  liable  upon  the  same  principle  as  a  natural  person.* 

B.  Judicial  Officers  —  I.  Within  Their  Jurisdiction.  The  general  rule'  that 
all  judicial  officers  are  protected  by  their  official  character  from  liability  in  tort 
because  of  public  conduct,  including  their  imposition  of  punishment  for  contempt,* 
clearly  within  the  pale  of  their  authority,  although  involving  demonstrable  legal 
error,'  even  if  malicious  and  corrupt,  is  enforced  in  actions  of  false  imprisonment."' 
The  exemption  applies  to  justices  of  the  supreme  court,"  judges  of  courts  of 
record  generally ,^^  city  magistrates,'^  justices  of  the  peace,"  and  to  other  judicial 


4.  A  lunatic  who  in  his  capacity  of  jus- 
tice of  the  peace  causes  a  wrongful  arrest  is 
lesponsible  in  damages.  Krom  r.  Schoon- 
maker,  3  Barb.  (N.  Y.)  647.  See  also  Gates 
v.  Miles,  3  Conn.  64,  70.  And  see,  generally, 
Insane  Pebsons. 

5.  Action  for  false  imprisonment  will  lie 
on  behalf  of  a  son  against  his  father.  Fletcher 
V.  People,  52  111.  395,  for  confinement  in  a 
damp  and  dirty  cellar.  See  also  Robalina  v. 
Armstrong,  15  Barb.  (N.  Y.)  247.  Both 
father  and  son  may  be  responsible  for  con- 
cert in  action  (Carson  v.  Dessau,  142  N.  Y. 
445,  37  N.  E.  493),  but  for  participation 
only,  not  ordinarily  because  of  relationship 
(Carson  r.  Dessau,  59  N.  Y.  Super.  Ct.  79, 
13  N.  Y.  Suppl.  232).  See,  generally, 
Pabent  and  Child. 

6.  Owsley  v..  Montgomery,  etc.,  E.  Co..  37 
Ala.  560;  Carter  v.  Howe  Mach.  Co.,  51  Md. 
290,  34  Am.  Rep.  311;  Nichols  v.  Lake  Shore, 
etc.,  E.  Co.,  4  Ohio  Dec.  (Eeprint)  306, 
Clev.  L.  Eep.  268. 

7.  See,  generally,  Judges. 

8.  Punishment  for  contempt  by  a  judicial 
officer  is  not  generally  a  foundation  for  false 
imprisonment,  however  erroneous  ( Pickett  v. 
Wallace,  57  Cal.  555;  Eudd  v.  Darling,  64 
Vt.  456,  25  Atl.  479;  Tavenner  v.  Morehead, 
41  W.  Va.  116,  23  S.  E.  673;  Cooke  v.  Bangs, 
31  Fed.  640)  and  malicious  (Bell  v.  McKin- 
ney,  63  Miss.  187;  Scott  v.  Fishblate,  117 
N.  C.  265,  23  S.  E.  436,  30  L.  E.  A.  696)  it 
may  be  so  long  as  it  relates  to  a  matter 
within  his  jurisdiction  (Church  v.  Pearne, 
75  Conn.  350,  53  Atl.  955).  The  common 
law  was  that  judges  of  a  court  of  record 
could  punish  whenever  a  contempt  was  com- 
mitted; but  judges  of  inferior  courts  only 
when  committed  in  the  face  of  the  court  it- 
self. Reg.  V.  Lefroy,  L.  E.  8  Q.  B.  134,  42 
L.  J.  Q.  B.  121,  28  L.  T.  Eep.  N.  S.  132,  21 
Wkly.  Rep.  332.  The  responsibility  of  a 
magistrate  in  arresting  for  contempt  depends 
primarily  on  statutory  provisions  as  to  no- 
tice or  hearing  (Wheeler,  etc.,  Mfg.  Co.  v. 
Boyce,  36  Kan.  350,  13  Pac.  609,  59  Am. 
Rep.  571,  where  no  notice  or  hearing  was 
had  and  the  justice  was  held  liable),  and  on 
the  extent  to  which  the  law  makes  him  sole 
judge  of  the  fact  of  contempt  (Buquet  v. 
Watkins,  1  La.  131,  where  the  law  did  so 
provide  and  the  justice  was  held  not  re- 
sponsible). But  see  Rutherford  v.  Holmes, 
66  N.  Y.  368  lafftrming  5  Hun  317].  And 
see  Contempt,  9  Cyc.  1  et  seq. 

9.  McVeigh    V.   Ripley,    77    Conn.    136,    58 


Atl.  701.  The  protection  extends  to  erro- 
neous procedure  (Flack  v.  Ankeny,  1  111. 
187;  Gardner  v.  Couch,  (Mich.  1904)  100 
N.  W.  673;  Stanton  v.  Schell,  3  Sandf.  (N.  Y.) 
323;  Campbell  v.  Ewalt,  7  How.  Pr.  (N.  Y.) 
399;  Wright  v.  Hazen,  24  Vt.  143),  to  cases  of 
second  arrest  (Carothers  v.  Scott,  Tapp.  (Ohio) 
227 ) ,  to  errors  in  law  ( Busteed  v.  Parsons, 
54  Ala.  393,  25  Am.  Eep.  688;  Williams  v. 
Blinooe,  5  Litt.  (Ky.)  171;  Booth  v.  Kur- 
rus,  55  N.  J.  L.  370,  26  Atl.  1013;  Lange  v. 
Benedict,  8  Hun  (N.  Y.)  362;  Lange's  Case, 
30  Fed.  Cas.  No.  18,307,  13  Blatchf.  546), 
to  an  improper  construction  of  a  statute 
(Kenner  «.  Morrison,  12  Hun  (N.  Y.)  204; 
Stewart  v.  Hawley,  21  Wend.  (N.  Y.)  ^i)-A, 
misjudgment  of  fact  constituting  violation 
of  statute),  to  errors  of  judgment  resulting 
in  impr'oper  detention  after  arrest  (State  v. 
Wolever,  127  Ind.  306,  26  N.  E.  762;  Ken- 
ner V.  Morrison,  12  Hun  (N.  Y.)  204;  Touhey 
v.  King,  9  Lea  (Tenn. )  422),  and  to  mistakes 
of   judgment   generally    (Bailey   v.    Wiggins, 

5  Harr.  (Del.)  462,  60  Am.  Dec.  650;  Down- 
ing V.  Herrick,  47  Me.  462;  Gilbert  v.  Sat- 
terlee,  43  Misc.  (N.  Y.)  292,  88  N.  Y.  Suppl. 
871;  Harmon  v.  Brotherson,  1  Den.  (N.  Y. ) 
537;  Marks  v.  Sullivan^  9  Utah  12,  33  Pac. 
224),  such  as  an  erroneous  determination 
that  an  offense  has  been  committed  and  that 
there  is  probable  cause  against  the  accused 
(Lewis  V.  Eose,  6  Lans.  (N.  Y.)  206). 

10.  Dixon  V.  Cooper,  109  Ky.  29,  58  S.  W. 
437,  22  Ky.  L.  Eep.  539 ;  Taylor  v.  Alexander, 

6  Ohio  144;  Johnston  v.  Moorman,  80  Va. 
131 ;  Cottam  v.  Oregon  City,  98  Fed.  570. 

11.  Pickett  V.  Wallace,  57  Cal.  555. 

13.  Bustead  v.  Parsons,  54  Ala.  393,  25 
Am.  Eep.  688;  Lange  v.  Benedict,  73  N.  Y. 
12,  18  Alb.  L.  J.  11,  29  Am.  Eep.  80  [affirm- 
ing 8  Hun  362]  ;  Comstock  v.  Eagleton,  11 
Okla.  487,  69  Pac.  955  (a  probate  judge)  ; 
Lange's  Case,  30  Fed.  Cas.  No.  18,307,  13 
Blatchf.  546  (even  as  to  a  resentence  without 
authority  of  law) . 

13.  Stewart  v.  Coolcy,  23  Minn.  347,  23 
Am.  Eep.  690;  Brunner  v.  Downs,  17  N.  Y. 
Suppl.  633;  Rudd  v.  Darling,  64  Vt.  456,  25 
Atl.  479.  Exemption  extends  to  mayors  of 
cities  acting  judicially.  State  v.  Wolever, 
127  Ind.  306,  26  N.  E.  762  (refusal  of  mayor 
to  administer  oath  is  judicial;  so  also  is  his 
decision  as  to  sufficiency  of  affidavit  made  be- 
fore a  notary  instead  of  himself)  ;  Green  v. 
Talbot,  36  Iowa  499;  Johnston  v.  Moorman, 
80  Va.  131. 

14.  California. — Dusy  v.  Helm,  59  Cal.  188. 
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officers  with  special  jurisdiction  sucli  as  the  mayor  of  a  city  acting  under  authority 
to  take  cognizance  of  a  specified  class  of  cases.^' 

2.  In  Excess  of  Their  Jurisdiction  —  a.  Judicial  Functions.  When  a  judicial 
officer  lias  authority  to  deal  with  a  matter  on  one  basis  and  he  deals  with  it  on  a 
different  and  erroneous  basis  he  has  acted  not  in  absence  of  but  in  excess  of  his 
jurisdiction.'^  He  is  exempt  from  liability  for  the  erroneous  holding  that  the 
court  had  jurisdiction,  although  the  ultimate  ruling  be  that  it  had  none."  Judges 
of  a  court  of  record/*  and  according  to  the  better  "  but  not  universal  ^  authority 
judges  of  courts  of  inferior  jurisdiction  acting  excessively,  are  not  liable  for  cor- 
rupt and  malicious  conduct.^' 

to.  Ministerial  Duties  —  (i)  Liability.     The  judicial  exemption  logically  ter- 


Iltinois. —  Flack  v.  Ankeny,  1  111.  187. 

Ma/ine. —  Downing  v.  Herrick,  47  Me.  462. 

Mwryland. —  Roth.  v.  Shupp,  94  Md.  55,  50 
Atl.  430. 

New  Ha-mpshire. —  Burnham  v.  Stevens,  33 
N.  h;  247. 

New  York.— Ga.no  v.  Hall,  42  N.  Y.  67 
[affirming  5  Park.  Cr.  651];  Sands  i;.  Bene- 
dict, 2  Hun  479,  5  Thomps.  &  C.  19;  Nowak 
V.  Waller,  10  N.  Y.  Suppl.  199;  Campbell  v. 
Ewalt,  7  How.  Pr.  399;  Weaver  v.  Deven- 
dorf,  3  Den.  117. 

Utah. —  Marks  v.  Sullivan,  9  Utah  12,  33 
Pac.  224. 

Vermont. —  Wright  v.   Hazen,   24  Vt.    143. 

Wyoming. —  Wolcott  v.  Bachman,  3  Wvo. 
335,  23  Pae.  72,  673. 

United  States. —  Allec  v.  Eeece,  39  Fed. 
341. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  17. 

De  jure  officer. —  Exemption  applies  when 
defendant  is  shown  to  be  a  justice  de  jure, 
not  merely  de  facto.  Newman  v.  Tieman,  37 
Barb.  (N.  Y.)   159. 

An  erroneous  second  commitment  alleged  to 
be  malicious  is  not  actionable.  Cooke  v. 
Bangs,  31  Fed.  640. 

15.  Willis  V.  Havemeyer,  5  Duer  (N.  Y. ) 
447. 

Commissioners  in  bankruptcy  have  been 
held  to  be  entitled  to  exemption  (Doswell 
V.  Impey,  1  B.  &  C.  163,  8  E.  C.  L.  70  [over- 
ruling Miller  v.  Scare,  2  W.  Bl.  1141]),  and 
on  the  other  hand  have  been  denied  exemp- 
tion ( see-  Groenvelt  v.  Burwell,  1  Ld.  Raym." 
454).  See  also  Watson  v.  Bodell,  9  Jur.  626, 
14  L.  J.  Exch.  281,  14  M.  &  W.  57. 

16.  As  if  a  man  be  tried  for  one  offense 
and  be  convicted  for  another.  Rogers  v. 
Jones,  3  B.  &  C.  409,  10  E.  C.  L.  190,  5  D. 
&  R.  268,  3  L.  J.  K.  B.  O.  S.  40,  R.  &  M.  129, 
21  E.  C.  L.  716;  Reg.  I'.  Brickhall,  33  L.  J. 
M.  C.  156.  And  see  Prickett  v.  Gratrex,  8 
Q.  B.  1020,  10  Jur.  566,  15  L.  J.  M.  C.  145,  2 
New  Sess.  Cas.  429,  55  E.  C.  L.  1020;  Davis 
V.  Capper,  10  B.  &  C.  28,  21  E.  C.  L.  22; 
Clark  V.  Woods,  2  Exch.  395,  17  L.  J.  Exch. 
189.  The  distinction  is  not  clear  in  itself 
nor  is  it  consistently  treated.  See  Parker  v. 
Etter,  33  Nova  Scotia  52.  As  to  the  nature 
of  distinction  see  Grove  v.  Van  Dujzen,  44 
N.  J.  L.  654,  43  Am.  Rep.  412;  McCall  v. 
Cohen,  16  S.  C.  445,  42  Am.  Rep.  641 ;  Rob- 
ertson V.  Parker,  99  Wis.  652,  75  N.  W.  423, 
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67  Am.  St.  Rep.  889;  Bradley  v.  Fisher,  13 
Wall.  (U.  S.)  335,  20  L.  ed.  646. 

17.  California. —  Dusy  v.  Helm,  59  Cal.  188. 
New    Jersey. —  Grove    v.    Van    Duzen,    44 

N.  J.  L.  654,  43  Am.  Rep.  412. 

New  York. —  Austin  v.  Vrooman,  128  N.  Y. 
229,  28  N.  E.  477,  14  L.  R.  A.  138  (court  of 
special  sessions)  ;  Lange  v.  Benedict,  8  Hun 
362. 

Texas. —  Rains  v.  Simpson,  50  Tex.  495,  32 
Am.  Rep.  609. 

Vermont. —  Morrill  v.  Thurston,  46  Vt. 
732. 

Wisconsin. —  Robertson  v.  Parker,  99  Wis. 
652,  75  N.  W.  423,  67  Am.  St.  Rep.  889; 
Lueek  v.  Heisler,  87  Wis.  644,  58  N.  W.  1101; 
Frazier  ,v.  Turner,  76  Wis.  562,  45  N.  W.  411 ; 
Gelzenleuchter  v.  Neyer,  64  Wis.  316,  25  N.  W. 
442,  54  Am.  St.  Rep.  616. 

United  States. —  Bradley  v.  Fisher,  13  Wall. 
335,  20  L.  ed.  646;  Allec  v.  Reece,  30  Fed. 
344. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  18  ef  seq. 

A  court  has  jurisdiction  to  determine 
whether  or  not  it  has  jurisdiction.  Reg.  v. 
Bolton,  1  Q.  B.  66,  4  P.  &  D.  679,  41  E.  C.  L. 
439;  Cave  v.  Mountain,  9  L.  J.  M.  C.  90,  1 
M.  &  G.  257,  1  Scott  N.  R.  132,  39  E.  C.  L. 
747. 

As  to  presumption  of  jurisdiction  see  Bode 
V.  Trimmer,  82  Cal.  513,  23  Pac.  187;  Fan- 
ning V.  Bohme,  76  Cal.  149,  18  Pac.  158. 

18.  A  judge  of  a  court  of  record  who  im- 
poses a  sentence  which  while  void  is  merely 
in  excess  of  jurisdiction  as  distinguished 
from  being  without  jurisdiction  is  not  liable 
for  false  Imprisonment.  Lange  v.  Benedict, 
73  N.  Y.  12,  29  Am.  Rep.  80  [affirming  8  Hun 
362  (reversing  48  How.  Pr.  465)],  judge  of 
federal  circuit  court. 

19.  California. —  Downer  v.  Lent,  6  Cal.  94, 
65  Am.  Dec.  489,  pilot  commissioner. 

New  York. —  Clark  v.  Holdridge,  58  Barb. 
61,  in  measure  or  degree  of  exercise  of  power. 

South  Carolina. —  MoCall  v.  Cohen,  6  S.  C. 
445. 

Texas. —  Rains  v.  Simpson,  50  Tex.  496,  32 
Am.  Rep.  609. 

United  States. —  Cook  v.  Bangs,  31  Fed. 
640. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  18  et  serf. 

20.  Stearns  f.  Miller,  25  Vt,  20. 

21.  See,  generally.  Judges. 
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minates  with  matters  the  decision  of  which  involves  the  exercise  of  discretion. 
If  judges  of  courts  of  inferior  jurisdiction  who  properly  speaking  are  the  only 
ones  personally  performing  merely  ministerial  duties  ^^  commit  or  permit  irregu- 
larities or  illegalities  in  the  performance  of  such  duties,^'  whereby  they  lose 
jurisdiction  of  the  cause,^  they  are  responsible  in  damages  to  the  person  wrong- 
fully detained  in  consequence.^^ 

(n)  Exemption:  But  whenever  the  errors  and  omissions  just  mentioned 
involve  also  a  judicial  determination  by  the  magistrate,^'  or  do  not  sufiicientiy 
constitute  excess  of  jurisdiction,^'  or  where  they  result  in  process,  valid,^  and 


22.  Downing  v.  Herriek,  47  Me.  462;  Dog- 
gett  V.  Cook,  11  Cush.   (Mass.)  262. 

A  warrant  of  commitment  not  supported 
by  judgment  of  eonviotion  is  an  excess  of 
jurisdiction  in  performance  of  a  ministerial 
rather  than  of  a  judicial  act.  La  Roe  v. 
Roeser,  8  Mich.  537. 

An  unauthorized  indeterminable  sentence 
by  a  justice  of  the  peace  makes  him  liable. 
Danforth  v.  Classon,  21  111.  App.  572. 

As  to  distinction  between  ministerial  and 
judicial  duties  see  Reid  v.  Hood,  2  Nott  &  M. 
(S.  C.)  168,  10  Am.  Dec.  582;  Rains  v.  Simp- 
son, 50  Tex.  495,  32  Am.  Rep.  609;  Arberry 
V.  Beavers,  6  Tex.  457,  55  Am.  Dec.  791;  Gen- 
eral Land  Office  v.  Smith,  5  Tex.  471. 

23.  A  justice  of  the  peace  may  be  liable 
for  unjustified  refusal  to  accept  recognizance 
for  appeal  (Guenther  v.  Whiteacre,  24  Mich. 
504.  Compare  Kendall  v.  Powers,  4  Mete. 
(Mass.)  553)  or  failure  to  fix  bail  within  a 
proper  time  (Cargill  v.  State,  8  Tex.  App. 
431).  A  magistrate  has  been  held  liable  who 
permits  the  filing  of  an  insufficient  deposi- 
tion (McKelvy  v.  Marsh,  63  N.  Y.  App.  Div. 
396,  71  N.  y.  Suppl.  541.  Compare  Kraus- 
kopf  V.  Tallman,  170  N.  Y.  561,  62  N.  E. 
1096  [affirming  38  N.  Y.  App.  Div.  273,  56 
N.  Y.  Suppl.  967] )  or  a  defective  complaint 
(Vaughn  v.  Congdon,  56  Vt.  Ill,  48  Am.  Rep. 
758.  But  see  contra,  Clark  v.  Spicer,  6  Kan. 
440;  Bocock  v.  Cochran,  32  Hun  (N.  Y.) 
521 )  upon  which  a  warrant  for  arrest  has 
been  issued.  He  is  liable  for  a  conviction  im- 
properly framed  (Newman  v.  Hardwicke,  8 
A.  &  E.  124,  2  Jur.  493,  7  L.  J.  M.  C.  101,  3 
N.  &  P.  368,  1  W.  W.  &  H.  284,  35  E.  C.  L. 
512)  or  a  warrant  of  commitment  not  stating 
an  offense  (Wickes  v.  Clutterbuck,  2  Bing. 
483,  3  L.  J.  C.  P.  O.  S.  67,  10  Moore  C.  P. 
63,  27  Rev.  Rep.  692,  9  E.  C.  L.  670). 

24.  Absence  of  summons  is  fatal  to  juris- 
diction. Mitchell  tK  Foster,  12  A.  &  E.  472, 
9  Dowl.  P.  C.  527,  9  L.  J.  M.  C.  95,  4  P.  &  D. 
150.  40  E.  C.  L.  238.  But  compare  Ackerley 
V.  Parkinson,  3  M.  &  S.  411,  16  Rev.  Rep. 
317. 

25.  If  a  mayor  (Prell  v.  McDonald,  7  Kan. 
426,  12  Am.  Rep.  423;  Wilcox  i:.  William- 
son, 61  Miss.  310)  or  a  justice  (Tracy  v. 
Williams,  4  Conn.  107,  10  Am.  Dec.  102; 
Poulk  V.  Sloeum,  3  Blackf.  (Ind.)  421;  Wil- 
cox V.  Williamson,  61  Miss.  310;  Welch  v. 
Scott,  27  N.  C.  72.  But  see  contra,  Maguire 
V.  Hughes,  13  La.  Ann.  281;  Nowak  v.  Wal- 
ler, 10  N.  Y.  Suppl.  199;  Rogers  v.  Mulliner, 
6  Wend.  rN.  Y.)  597,  22  Am.  Dec.  546)  com- 
mits a  defendant  without  a  complaint,  or  upon 


a  complaint  unmistakably  and  unequivocally 
void,  as  where  it  shows  that  the  statute  of 
limitation  has  run  (Vaughn  v.  Congdon,  56 
Vt.  Ill,  48  Am.  Rep.  758),  or  issues  a  war- 
rant on  the  application  of  an  unauthorized 
person  (Wallsworth  v.  McCullough,  10  Johns. 
(N.  Y.)  93),  or  without  a  required  oath 
(Grumon  v.  Raymond,  1  Conn.  40,  6  Am. 
Dec.  200,  search  warrant;  Lair  v.  Abrams,  5 
Blackf.  (Ind.)  191)  and  not  on  view  (Kos- 
souf  V.  Knarr,  206  Pa.  St.  146,  55  Atl.  854) 
he  is  held  liable.  But  the  holding  has  been 
otherwise  where  it  appeared  that  the  justice 
acted  in  good  faith  and  for  what  he  believed 
to  be  the  public  good.  Maguire  v.  Hughes,  13 
La.  Ann.  281;  Rogers  v.  Mulliner,  6  Wend. 
(N.  Y.)  597,  22  Am.  Dec.  546. 

Where  a  clerk  of  court  issued  a  defective 
warrant  the  party  promoting  the  proceeding 
was  held  liable.  Bryan  v.  Condon,  86  Fed. 
221,  29  C.  C.  A.  670. 

26.  Mistaken  judgment  of  a  justice  as  to 
what  is  a  sufficient  complaint  (Pardee  v. 
Smith,  27  Mich.  33;  Vennum  v.  Huston,  38 
Nebr.  293,  56  N.  W.  970;  Bocock  v.  Cochran, 
32  Hun  (N.  Y.)  521;  Campbell  v.  Ewalt,  7 
How.  Pr.  (N.  Y.)  399;  Neall  v.  Hart,  115  Pa. 
St.  347,  8  Atl.  628,  2  Am.  St.  Rep.  559; 
Carter  v.  Dow,  16  Wis.  298)  or  affidavit 
(Gillett  V.  Thiebold,  9  Kan.  427;  Harrison  v. 
Clark,  4  Hun  (N.  Y.)  685)  is  not  a  basis  for 
legal  liability  in  the  absence  of  malice  (Dyer 
t!.  Smith,  12  Conn.  384;  Garvin  v.  Blocker,  2 
Brev.  (S.  C.)  157;  Neale  v.  Minifle,  17  Fed. 
Cas.  No.  10,070,  2  Cranch  C.  C.  16)  or  total 
want  of  jurisdiction  (Wills  v.  Whittier,  45 
Me.  544). 

27.  A  justice  who  gives  judgment  for  an 
amount  in  excess  of  that  prescribed  by  stat- 
ute and  issues  execution  therefor  is  not  liable. 
The  judgment  and  execution  are  voidable 
only.  Butler  v.  Potter,  17  Johns.  (N.  Y.) 
145.  Failure  to  take  an  examination  of  tlie 
complainant  and  to  reduce  it  to  writing  cre- 
ates no  liability.  Nowak  v.  Waller,  10  N.  Y. 
Suppl.  199.  A  magistrate  who  commits  a. 
prisoner  for  reexamination  for  an  unreason- 
able length  of  time  is  liable.  Davis  v.  Cap- 
per, 10  B.  &  C.  28,  21  E.  C.  L.  22. 

28.  Although  a  justice  has  erred  in  is- 
suing a  warrant  of  arrest  for  a  criminal  of- 
fense no  action  for  false  imprisonment  can 
be  maintained  thereon.  Campbell  v.  Ewalt,  7 
How.  Pr.  (N.  Y.)  399.  A  judge  acts  in  judi- 
cial capacity  in  issuing  a  warrant  and  he  is 
protected  thereby,  although  it  be  defective  or 
irregular.  Heard  v.  Harris,  68  Ala.  43; 
Marks  v.  Sullivan,  9  Utah  12,  33  Pac.  224. 
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not  void  on  its  face''  he  is  still  exempt  from  liability  in  an  action  of  false 
imprisonment. 

3.  Without  Their  Jurisdiction.  Where  the  imprisonment  is  clearly  coram  non 
judice^  judges''  generally'^  are  responsible  in  damages  for  unlawful  imprison- 
ment wholly  outside  their  duties  and  powers.**  Their  honesty  of  purpose  is  no 
defense  as  to  actual  damage.** 

C.  Municipal  Corporations.  The  general  rale  exempting  municipal  corpora- 
tions from  liability  in  tort  for  conduct  in  performance  of  governmental  functions 
resulting  in  damage  to  individuals**  extends  to  improper  arrests  made  under  the 
police  power  by  constables  or  police  oflicers  generally.*^ 


29.  Good  faith  in  the  judicial  officer  is  no 
defense  for  an  arrest  on  a  warrant  void  on 
its  face.  Grumon  v.  Raymond,  1  Conn.  40,  6 
Am.  Dec.  200 ;  Wills  v.  Whittier,  45  Me.  544 ; 
La  Roe  i\  Roeser,  8  Mich.  537;  Blythe  v. 
Tompkins,  2  Abb.  Pr.  (N.  Y.)  468.  The 
remedy  of  the  person  wrongfully  arrested  is 
against  the  magistrate  who  issued  the  war- 
rant. Dews  V.  Riley,  11  C.  B.  434,  15  Jur. 
1159,  20  L.  J.  C.  P.  264,  2  L.  M.  &  P.  544,  73 
E.  C.  L.  434;  Clark  v.  Woods,  2  Exch.  395,  17 
L.  J.  Exch.  189.  Where  a  justice's  warrant 
is  directed  to  the  officer  designated  by  statute 
and  also  to  another  person  the  justice  is  not 
liable.  Allec  i'.  Reece,  39  Fed.  341.  Nor  do 
mere  defects  on  the  face  of  a  mittimus  render 
him  liable.    Heard  v.  Harris,  68  Ala.  43. 

30.  The  want  of  jurisdiction  must  aflBrma- 
tively  appear  on  the  face  of  the  proceedings. 
Jliller  V.  Griecj  1  Rich.  (S.  0.)  147;  Touhey 
V.  King,  9  Lea  (Tenn.)  422.  A  magistrate  is 
liable  in  trespass  who  orders  a  person  accused 
of  a  criminal  offense,  without  being  brought 
before  him,  to  be  committed  for  examination 
on  a  subsequent  day.  Pratt  v.  Hill,  16  Barb. 
(N.  Y.)  303. 

31.  There  is  no  judicial  capacity  and  no 
consequent  protection.  Warner  v.  Perry,  14 
Hun  (N.  Y.)  337.  And  see  Comfort  v.  Ful- 
ton, 13  Abb.  Pr.  (N.  Y.)  276;  Taylor  v.  Mof- 
fatt,  2  Blackf.  (Ind.)  305;  Truesdell  v. 
Combs,  33  Ohio  St.  186. 

Justices  of  the  peace  are  liable. 

California. —  De  Courcey  v.  Cox,  94  Cal. 
665,  30  Pac.  95. 

Connecticut. —  Dyer  v.  Smith,  12.  Conn. 
384  (where  justice's  power  over  the  proceed- 
ing has  terminated)  ;   Burlingham  v.  Wylee, 

2  Root  152. 

Kentucky. —  Commitment  by  one  justice, 
when  power  to  commit  is'  given  to  two  jus- 
tices, is  void,  and  the  justice  lays  himself 
open  to  action  for  damages.    Revill  v.  Pettit, 

3  Mete.   314.     See  also  Stephens  v.  Wilson, 
115  Ky.  27,  72  S.  W.  336,  24  Ky.  L.  Rep.  1832. 

Massachusetts. —  Doggett  v.  Cook,  11  Cush. 
262. 

Michigan. —  La  Roe  v.  Roeser,  8  Mich.  537. 

New  York. — Birdsall  v.  Fuller,  11  Hun  204. 

Ohio. —  Truesdell  v.  Combs,  33  Ohio  St.  186. 

Wisconsin. —  Heller  v.  Clarke,  121  Wis.  71, 
98  N.  W.  952;  Holz  v.  Rediske,  116  Wis.  353, 
92  N.  W.  1105.  When  justices  of  the  peace 
act  in  cases  where  they  have  no  jurisdiction, 
their  proceedings  are  void  and  they  become 
trespassers,  and  as  such  are  liable  to  any 
persons  injured  by  their  acts.    Heller  v.  Clark, 
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supra,  per  Seibecker,  J.  See  also  Brosde  v. 
Sanderson,  86  Wis.  368,  57  N.  W.  49. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  IS  ef  seq. 

Mayors  of  cities  as  presiding  officers  of 
city  councils  may  be  liable.  Thompson  i\ 
Whipple,  54  Ark.  203,  15  S.  W.  604;  State  v. 
MeDaniel,  78  Miss.  1,  27  So.  994,  84  Am.  St. 
Rep.  618,  50  L.  R.  A.  118;  Wilcox  v.  Wil- 
liamson, 61  Miss.  310. 

Magistrates  in  general  are  liable.  Sthresh- 
ley  V.  Fisher,  Hard.  (Ky.)  249;  Kendall  v. 
Powers,  4  Mete.  (Mass.)  553;  Pratt  v.  Hill, 
16  Barb.  (N.  Y.)  303;  Miller  v.  Grice,  1  Rich. 
(S.  C.)   147. 

32.  Arkansas. —  Vanderpool  v.  State,  34 
Ark.  174. 

California. —  De  Courcey  v.  Cox,  94  Cal. 
665,  30  Pac.  95. 

Massachusetts. —  Piper  v.  Pearson,  2  Gray 
120,  61  Am.  Dec.  438. 

New  York. —  Bigelow  v.  Stearns,  19  Johns. 
39,  10  Am.  Dec.  189;  Smith  v.  Shaw,  12 
Johns.  257.    ■ 

Vermont. —  Goodell  v.  Tower,  (1904)  58 
Atl.  790. 

United  States. —  Allec  v.  Reece,  39  Fed.  341. 

England.—  Watson  v.  Bodell,  9  Jur.  626,  14 
L.  J.  Exch.  281,  14  M.  &  W.  57,  a  bankruptcy 
commissioner. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  18  et  seg. 

33.  As  by  causing  an  arrest  of  a  person 
beyond  jurisdiction  (Reynolds  v.  Orvis,  7 
Cow.  (N.  Y.)  269;  Robinson  v.  Dow,  20  Fed. 
Cas.  No.  11,950,  1  Hayw.  &  H.  239),  or  after 
expiration  of  a  term  of  office,  although  in  good 
faith  (Grace  v.  Teague,  81  Me.  559,  18  Atl. 
289),  or  committing  for  contempt  of  court 
after  final  disposition  of  case  (Clarke  v.  May, 
.2  Gray    (Mass.)    410,  61  Am.  Dec.  470),  or 

inflicting  an  unauthorized  indeterminate  sen- 
tence (Danforth  v.  Classen,  21  111.  App.  572), 
or  causing  arrest  under  an  unconstitutional 
statute  (Kelly  v.  Bemis,  4  Gray  (Mass.)  83, 
64  Am.  Dec.  50),  but  not  under  invalid  ordi- 
nance (Henke  17.  McCord,  55  Iowa  378,  7 
N.  W.  623 ) .' 

34.  De  Courcey  v.  Cox,  94  Cal.  665,  30  Pac. 
95 ;  Glazar  i:  Hubbard,  102  Ky.  68,  42  S.  W. 
1114.  19  Kv.  L.  Rep.  1025,  80  Am.  St.  Rep. 
340,  39  L.  R.  A.  210;  Truesdell  v.  Combs,  33 
Ohio  St.  186. 

35.  See,    generally.    Municipal    Coepoba- 

TIONS. 

36.  Trammell  v.  Russellville,  34  Ark.  105, 
36  Am.  Rep.  1 ;  Perley  v.  Georgetown,  7  Gray 
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VII.  PERSONS  IMPRISONED, 

A.  Persons  Non  Compotes  Mentis.  Private  persons  ^  and  officers  of  the 
law  ^  having  reason  to  believe  that  another  person  is  so  far  disordered  in  his  mind 
as  to  be  dangerous  to  himself  or  to  others,^^  although  not  guilty  of  a  crime,*'  are 
justified  in  filing  an  information  for  his  detention*'  br  in  imposing  reasonable 
restraint  upon  him,*^  where  they  act  conscientiously,  although  mistakenly,  but  not 
where  they  are  guilty  of  malice  or  gross  negligence."  Valid  but  not  void  judicial 
process  is  protection  for  the  arrest  of  a  lunatic.**  In  the  absence  of  such  justifica- 
tion persons  participating  in  his  wrongful  detention  are  liable  in  damages.*^ 

B.  Persons  Privileged  From  Arrest.  At  common  law  an  action  for  false 
imprisonment  does  not  lie  for  the  arrest  of  a  privileged  person,"  even  where  the 


<Mass. )  464  (arrest  for  non-payment  of 
taxes)  ;  Woodhull  v.  New  York,  150  N.  Y. 
450,  44  N.  E.  1038  [reversing  76  Hun  390,  28 
N.  Y.  Suppl.  120] ;  Tresoott  v.  Waterloo,  26 
Fed.  592. 

A  town  is  not  liable  for  the  wrongful  act 
of  its  constable  in  imprisoning  a  person  on  a 
verbal  order  of  a  police  magistrate  for  non- 
payment of  a  fine  imposed  for  the  breach  of 
a  town  ordinance.  Odell  v.  Schroeder,  58 
111.  353.  But  see  Worley  v.  Columbia,  88  Mo. 
106,  where,  however,  a  declaration  in  false 
imprisonment  against  a  town  was  held  de- 
fective. 

37.  Acting  reasonably  on  a  physician's  ad- 
vice. Emmerich  v.  Thorley,  35  N.  Y.  App. 
Div.  452,  54  N.  Y.  Suppl.  791. 

38.  Such  cases  are  governed  by  the  same 
principles  which  apply  to  cases  of  arrest  on 
probable  cause  without  process.  Paetz  v. 
Dain,  Wils.  (Ind. )  149.  And  see  infra,  VIII, 
C,  4. 

39.  Look  V.  Dean,  108  Mass.  116,  11  Am. 
Rep.  323.  Compare  Johnston  v.  Given,  14 
Wkly.  Notes  Cas.  (Pa.)  326. 

Breach  of  the  peace  by  an  insane  person 
would  justify  his  arrest.  Paetz  v.  Dain,  Wils. 
(Ind.)  148. 

40.  Lott  V.  Sweet,  33  Mich.  308. 

41.  Dougherty  v.  Snyder,  97  Mo.  App.  495, 
71  S.  W.  463;  Oakes  v.  Oakes,  55  N.  Y.  App. 
Div.  576,  67  N.  Y.  Suppl.  427;  Mulberry  v. 
Euellhart,  203  Pa.  St.  573,  53  Atl.  504. 

42.  Colby  V.  Jackson,  12  N.  H.  526.  See 
also  Brookshaw  v.  Hopkins,  Lofft.  240.  But 
the  detention  must  be  for  a  reasonable  time 
only  until  proper  legal  proceedings  can  be 
had.  Colby  v.  Jackson,  supra,  holding  also 
that  persons  failing  to  return  an  inquisition 
are  liable  as  trespassers  ab  initio. 

43.  Roth  V.  Smith,  41  111.  314;  Seeger  v. 
Pfeifer,  35  Ind.  13;  Hurlehy  v.  Martine,  10 
N.  Y.  Suppl.  92  (physicians  held  liable)  ; 
Hinchman  vi  Richie,  Brightly  (Pa.)  143; 
Hindman  v.  Hutchinson,  30  Pittsb.  Leg.  J. 
(Pa.)  422.  As  to  criminal  conspiracy  see 
Com.  V.  Sheriff,  8  Phila.  (Pa.)  645;  and 
infra,  p.  376  note  7. 

44.  Dougherty  v.  Snyder,  97  Mo.  App.  495, 
71  S.  W.  463;  Washer  v.  Slater,  67  N.  Y. 
App.  Div.  385,  73  N.  Y.  Suppl.  425;  Emmerich 
V.  Thorley,  35  N.  Y.  App.  Div.  452,  54  N.  Y. 
Suppl.  791.  For  analogous  cases  see  Page  v. 
Citizens  Banking  Co.,  Ill  Ga.  73,  36  S.  E. 
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418,  78  Am.  St.  Rep.  144,  51  L.  R.  A.  463; 
Coupal  V.  Ward,  106  Mass.  289;  Schultz  v. 
Huebner,  108  Mich.  274,  66  N.  W.  57;  Bryan 
V.  Stewart,  123  N.  C.  92,  31  S.  E.  286. 

Bona  fide  mistake  of  law  in  an  examination 
of  a  person  supposedly  insane  is  no  justifica- 
tion to  an  oflBcer  in  discharge  of  public  duty. 
Sinclair  v.  Broughton,  47  L.  T.  Rep.  N.  S. 
170. 

45.  Bacon  v.  Bacon,  76  Miss.  458,  24  So. 
968.  But  one  who  hired  his  team  to  a  con- 
stable and  drove  the  latter  and  the  alleged 
lunatic  to  an  asylum  without  in  any  way 
aiding  in  the  arrest  or  participating  other- 
wise than  by  driving  the  team  was  held  not 
liable.  Williams  v.  Williams,  4  Thomps.  & 
C.   (N.  Y.)   251. 

46.  A  peer. —  Tarlton  v.  Fisher,  DougJ.  (3d 
ed.)  671,  per  BuUer,  J. 

Witness  returning  from  court. —  Smith  v. 
Jones,  76  Me.  138,  49  Am.  Rep.  598  (neither 
the  officer  nor  the  party  to  the  process  is 
liable)  ;  Carle  v.  Delesdernier,  13  Me.  363,  29 
Am.  Dec.  508  (officer  not  liable)  ;  Kreiser  v. 
Scofield,  10  Misc.  (N.  Y.)  350,  31  N.  Y. 
Suppl.  23  (neither  the  party  nor  his  attorney 
is  liable ) .  A  statute  authorizing  an  action 
in  such  a  case  "  against  the  officer  or  person 
making  the  arrest  "  imposes  no  liability  upon 
a  party  or  his  attorney,  at  least  where  they 
did  not  suggest  or  contemplate  the  arrest  of 
the  witness  while  protected  by  his  privilege; 
and  moreover  an  action  will  be  treated  as 
one  at  common  law  unless  it  is  properly 
shown  in  the  pleadings  or  proceedings  that 
plaintiff  counts  upon  the  statute.  Kreiser 
V.  Scofield,  supra. 

Witness  attending  court. —  Moore  v.  Chap- 
man, 3  Hen.  &  M.  (Va.)  260;  Magnay  v. 
Burt,  5  Q.  B.  381,  2  Dav.  &  M.  652,  7  Jur. 
1116,  48  E.  C.  L.  381,  officer  not  liable.  See 
also  Gassier  v.  Fales,  139  Mass.  461,  1  N.  E. 
922. 

Suitor  attending  in  or  returning  from  court. 
—  Cameron  v.  Lightfoot,  2  Wm.  Bl.  1190.  In 
a  qui  torn  action  on  a  statute  forbidding  the 
arrest  of  a  suitor  attending  in  court  or  while 
going  to  or  returning  from  court,  it  was  held 
that  a  party  who  procured  a  capias  to  be 
issued  and  delivered  to  a  constable  with  a 
general  direction  to  arrest  was  not  liable  for 
arrest  in  violation  of  the  statute  when  he 
did  not  know  or  have  good  reason  to  know 
that  defendant  in  the  capias  was  at  the  time 
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privilege  from  arrest  is  conferred  by  statute.*''    His  remedy  is  by  motion  for  his 
discharge  or  by  habeas  corpus.^ 

VIII.  DEFENSES. 

A.  Conventional  —  l.  waiver  and  Estoppel.  A  plaintiff  in  an  action  for  false 
imprisonment  may  be  unable  to  recover  damages  because  of  his  own  conduct  by 
waiving  his  rights,  or  by  so  conducting  himself  as  to  be  estopped  from  seeking 
judgment  for  an  unlawful  detention.*'  There  can  be  no  recovery  of  damages  by 
any  person  who  in  any  way  causes^  or  consents  to  his  own  arresf  or  who 
acquiesces  in  its  irregularities.®    The  party  arrested  cannot  complain  of  the  con- 


a    suitor    and    so    privileged    from    arrest. 
Sewell  V.  Lane,  Smith  (Ind.)   167. 

47.  Infant.— Gassier  v.  Fales,  139  Mass. 
461,  1  N.  E.  922. 

Married  woman. —  Winchester  v.  Everett, 
80  Me.  535,  15  Atl.  596,  6  Am.  St.  Eep.  228, 
1  L.  R.  A.  425,  the  process  describing  her  as 
a  single  woman.  But  see  O'Boyle  v.  Brown, 
Wright  (Ohio)   465. 

Resident  citizen  exempt  by  statute,  but 
no  liability  for  his  arrest.  Wright  v.  Hazen, 
24  Vt.  143,  the  process  describing  him  as  a 
non-resident. 

Discharged  bankrupt  or  insolvent. —  Ewart 
V.  Jones,  3  D.  &  L.  252,  15  L.  J.  Exch.  18,  14 
M.  &  W.  774.  See  also  Wood  v.  Kinsman,  5 
Vt.  588;  Yearsley  v.  Heane,  3  D.  &  L.  265, 
14  M.  &  W.  322;  Tarlton  v.  Fisher,  Dougl. 
(3d  ed.)  671.  Contra,  Deyo  v.  Van  Valken- 
burgh,  5  Hill   (N.  Y.)   242. 

Cases  of  liability. —  Where  a  statute  abol- 
ished imprisonment  for  debt,  persons  causing 
another  to  be  arrested  on  execution  were  held 
liable.  Bracket  v.  Eastman,  17  Wend.  (N.  Y.) 
32.  In  Percival  v.  Jones,  2  Johns.  Cas. 
(N.  Y.)  49,  it  was  held  that  a  plaintiff  who 
should  procure  an  execution  or  a  justice  who 
should  issue  it  without  request  would  be 
liable  for  the  arrest  under  it  of  a  person 
having  a  family  and  who  was  not  a  free- 
holder. Where  a  statute  expressly  forbade 
the  arrest  of  a  person  already  under  prior 
arrest,  it  was  held  not  to  be  a  case  of  per- 
sonal privilege,  and  the  party  causing  a  sec- 
ond arrest  and  the  officer  making  the  arrest 
were  liable  for  false  imprisonment.  Love  v. 
Humphrey,  9  Wend.   (N.  Y.)   204. 

48.  Smith  i-.  Jones,  76  Me.  138,  49  Am. 
Eep.  598;  Chase  v.  Fish,  16  Me.  132. 

49.  As  to  waiver  of  all  but  compensatory 
damages  see  Holmes  v.  Blyler,  80  Iowa  365, 
45  N.  W.  756.  Motive  of  plaintiff  in  com- 
mitting the  wrongful  act  for  which  he  was 
unlawfully  arrested  is,  however,  immaterial. 
Fuller  V.  Redding,  16  Misc.  (N.  Y.)  634,  39 
N.  Y.  Suppl.  109.  And  provocation  by  plain- 
tiff is  no  defense.  Grace  v.  Dempsey,  75 
Wis.  313,  43  N.  W.  1127.  Return  of  money 
coerced  from  plaintiff  by  his  illegal  arrest 
does  not  preclude  him  from  recovering  dam- 
ages.   Catlin  V.  Pond,  6  N.  Y.  St.  762. 

50.  Allen  v.  Gleason,  4  Day  (Conn.)  376 
(refusal  of  property-owner  to  turn  out  his 
property  to  pay  tax  and  avoid  arrest)  ;  Wil- 
liams V.  Powell,  101  Mass.  467,  2  Am.  Rep. 
396  (officer's  own  fault  in  not  removing 
books  attached,  resulting  in  his  being  locked 
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in  attorney's  office) ;  Edmundson  v.  Frean  2 
Hill  (S.  C.)  410  (if  a  warrant,  alleged  to  be 
illegal,  was  placed  in  the  hands  of  an  officer 
at  the  request  of  a  person  against  whom  it 
was  issued  it  is  no  imprisonment)  ;  Ellis  v. 
Cleveland,  54  Vt.  437  (wrong  place  of  con- 
finement at  prisoner's  request).  See  also 
supra,  IV,  B,  2,  c. 

51.  As  by  giving  bail  in  case  of  arrest  on 
voidable  process  instead  of  moving  to  set 
aside  the  process  (Neimitz  v.  Conrad,  22 
Oreg.  164,  29  Pac.  548),  by  voluntarily  re- 
maining in  custody,  even  under  a  mistaken 
\iew  of  legal  conclusions  (Warne  v.  Con- 
stant, 4  Johns.  (N.  Y.)  32.  See  also  Moses 
17.  Dubois,  Dudley  (S.  C.)  209;  Kibling  v. 
Clark,  53  Vt.  379),  by  submitting  to  ex- 
amination by  a  magistrate  (Carleton  v. 
Akron  Sewer  Pipe  Co.,  129  Mass.  40),  by 
paying  a  penalty  rather  than  standing  trial 
(Twilley  v.  Perkins,  77  Md.  252,  26  Atl.  286, 
39  Am.  St.  Rep.  408,  19  L.  R.  A.  632),  or 
by  request  for  discharge,  where  the  ground 
of  complaint  is  that  plaintiff  was  not  taken 
before  a  court  (Joyce  v.  Parkhurst,  150 
Mass.  243,  22  N.  E.  899).  Acceptance  of 
discharge  may  operate  as  a  waiver  (Mul- 
berry V.  Fuellhart,  203  Pa.  St.  573,  53  Atl. 
504),  but  not  invariably  (Stewart  v.  Feeley, 
118  Iowa  524,  92  N.  W.  670).  But  to  con- 
stitute consent  to  arrest  there  must  be  more 
than  a  forced  appearance  before  the  court 
(Church  V.  Peame,  75  Conn.  350,  63  Atl. 
9.55;  Buzzell  v.  Emmerton,  161  Mass.  176,  36 
N.  E.  796),  or  pleading  not  guilty  (Palmer 
V.  Maine  Cent.  R.  Co.,  92  Me.  399,  42  Atl. 
800,  69  Am.  St.  Eep.  513,  44  L.  R.  A.  673; 
Kendall  v.  Powers,  4  Mete.  (Mass.)  553; 
Blythe  v.  Tompkins,  2  Abb.  Pr.  (N.  Y.)  468; 
Texas,  etc.,  R.  Co.  v.  Parker,  29  Tex.  Civ. 
App.  264,  68  S.  W.  831.  But  see  Jones  v. 
Foster,  43  N.  Y.  App.  Div.  33,  59  N.  Y. 
Suppl.  738),  or  pleading  guilty  (McCullough 
V.  Greenfield,  133  Mich.  463,  95  N.  W.  532, 
62  L.  R.  A.  906),  or  his  attorney's  stipula- 
tion for  postponement  (Arteaga  v.  Conner, 
46  N.  Y.  Super.  Ct.  91). 

58.  As  by  appearing  and  failing  to  plead 
misnomer  in  execution  (Griswold  v.  Sedg- 
wick, 6  Cow.  (N.  Y.)  456),  or  to  object  to  . 
want  of  affidavit  or  warrant  (Williamson  v. 
Wilcox,  63  Miss.  335.  And  see  Joyce  v. 
Parkhurst,  150  Mass.  243,  22  N.  E.  899; 
Caffrey  v.  Drugan,  144  Mass.  294,  11  N.  E. 
96),  or  by  voluntary  appearance  and  plea 
(Jones  V.  Foster,  43  N.  Y.  App.  Div.  33,  59 
N.  Y.  Suppl.  738.    And  see  Neimitz  v.  Con- 
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tinuance  of  a  lawful  detention  occasioned  by  his  own  neglect  °^  or  his  incapacity 
on  account  of  drunkenness  or  by  his  own  conduct  generally.'* 

2.  Satisfaction.  That  the  party  complaining  has  been  paid  in  full^'  or  that 
his  conduct  amounted  to  a  settlement  °'  is  a  full  defense  to  an  action  for  false 
imprisonment. 

3.  Statute  of  Limitations.  The  time  within  which  an  action  for  false 
imprisonment  may  be  brought  is  governed  by  the  statutes  of  limitation  of  the 
several  states."  It  begins  to  run  as  soon  as  the  imprisonment  ceases,^'  not  from 
the  date  of  imprisonment.^'  The  action  is  barred  at  the  expiration  of  the  period 
prescribed  by  the  statute,  although  the  proceedings  in  which  the  arrest  took  place 
be  continued  within  the  prescribed  time.^" 

B.  Judicial  AuthoPlty  —  1.  Valid  Authority  —  a.  Justifleation  by.  An 
action  for  false  imprisonment  does  not  lie  for  an  imprisonment  in  due  course  on 
regular  proceedings  of  a  court  having  jurisdiction  of  the  offense.'^  If  the  order 
or  process  be  valid,  the  person  wrongfully  detained  must  seek  his  remedy  in 
some  other  form  of  action.^"  It  is  the  proper  commandment  of  judicial  authority 
which  justifies  ;  the  form  in  which  the  sanctioning  power  of  tlie  law  is  manifested 
is  not  material.*'     A  legally  correct  and  sufficient  order  of  a  superior  having 


rad,  22  Oreg.  164,  29  Pac.  548;  Wheeler  v. 
Nesbitt,  24  How.  (U.  S.)  544,  16  L.  ed.  766 
(failure  to  oflFer  any  security  for  appearance 
at  appointed  time). 

53.  Hayes  v.  Mitchell,  69  Ala.  452. 

54.  Pepper  v.  Mayes,  81  Ky.  673;  Form- 
wait  V.  Hylton,  66  Tex.  288,  1  S.  W.  376; 
Hays  V.  Creary,  60  Tex.  445.  A  person 
arrested  cannot  complain  of  what  is  done  at 
his  own  request.  Richardson  v.  Dybebahl, 
14  S.  D.  126,  84  N.  W.  486,  as  to  the 
magistrate  before  whom  he  is  taken.  If  an 
officer  gives  an  arrested  person  the  alterna- 
tive of  paying  a  certain  sum  as  a  penalty  or 
of  going  to  jail  instead  of  taking  him  to  a 
committing  magistrate  the  officer  is  liable  to 
the  extent  of  the  custody,  but  if  the  arrested 
person  pays  the  penalty  prescribed  rather 
than  stand  trial  he  cannot  complain.  Twil- 
ley  V.  Perkins,  77  Md.  252,  26  Atl.  286,  39 
Am.  St.  Eep.  408,  19  L.  E.  A.  632.  But  re- 
fusal to  surrender  an  infant  (Monjo  v. 
Monjo,  53  Hun  (N.  Y.)  145,  6  N.  Y.  Suppl. 
132)  or  to  answer  questions  (Rutherford  v. 
Holmes,  66  N.  Y.  368  [affirmmg  5  Hun  317] ) 
is  not  an  estoppel. 

Failure  to  prosecute  does  not  convert  an 
arrest  into  a  trespass  ah  initio  where  the 
prisoner  consents  to  his  discharge  and  the 
termination  of  the  proceedings.  Mulberry  v. 
Fuellhart,  203  Pa.  St.  573,  50  Atl.  504. 

55.  Stone  v.  Dickinson,  7  Allen  (Mass.) 
26.  See  Accoed  and  Satisfaction,  1  Cyc. 
305;  and,  generally.  Release.  But  a  re- 
lease obtained  by  fraud  is  no  defense.  Harris 
V.  Louisville,  etc.,  R.  Co.,  35  Fed.  116. 

56.  CaflFrey  v.  Drugan,  144  Mass.  294,  11 
N.  E.  96;  Phillips  v.  Fadden,  125  Mass.  198. 
Although  the  party  has  been  discharged  on 
the  condition  of  bringing  no  action  for  tres- 
pass that  does  not  preclude  an  action  on  the 
case.     Macfarlane  v.  Ellis,  1  P.  &  F.  288. 

Assignment  of  a  cause  of  action  for  false 
imprisonment  to  a  third  person  is  no  de- 
fense. Chapman  v.  Dyett,  11  Wend.  (N.  Y.) 
31,  25  Am.  Dec.  598. 

57.  See  Hugglns  v.  Toler,  1  Bush    (Ky.) 


192;  Oakes  v.  Cakes,  55  N.  Y.  App.  Div. 
576,  67  N.  Y.  Suppl.  427;  Vaughn  v.  Congr 
don,  56  Vt.  Ill,  48  Am.  Rep.  758;  and, 
generally.  Limitations  of  Actions.  The  ac- 
tion must  be  brought  within  the  time  pre- 
scribed for  that  specific  wrong,  notwith- 
standing other  statutes  prescribing  some  dif- 
ferent period  within  which  actions  may  be 
brought  against  certain  classes  of  persons  for 
misfeasance  in  office.  Trask  v.  Wadsworth, 
78  Me.  336,  5  Atl.  182;  Sibley  v.  Estabrook, 
4  Gray   (Mass.)   295. 

58.  The  cause  of  action  is  complete  when 
a  prisoner  is  released  from  actual  custody, 
as  by  giving  bond,  and  limitations  run  from 
that  time  (Dusenbury  v.  Keiley,  8  Daly 
(N.  Y.)  537,  58  How.  Pr.  286  [affirmed  in 
85  N.  Y.  383,  61  How.  Pr.  408]),  or  where  a 
person  arrested  gives  certain  notes  payable 
at  different  times,  and  upon  the  execution  of 
the  notes  is  released,  the  statute  of  limita- 
tions runs  from  time  of  release,  not  from 
time  of  payment  of  the  last  note  (Pratt  v. 
Page,  18  Wis.  337). 

59.  Van  Ingen  v.  Snyder,  24  Hun  (N.  Y.) 
81. 

60.  Dusenbury  v.  Keiley,  8  Daly  (N.  Y.) 
537,  58  How.  Pr.  286.  As  to  distinction  be- 
tween this  action  and  malicious  prosecution 
see  infra,  IX. 

61.  Jeffries  v.  McNamara,  49  Ind.  142; 
Poulk  V.  Slocum,  3  Blackf.  (Ind.)  421;  Fin- 
ley  1).  St.  Louis  Refrigerator,  etc.,  Co.,  99 
Mo.  559,  13  S.  W.  87. 

62.  Calderone  v.  Kiernan,  23  R.  I.  578,  51 
Atl.  215.  See,  generally,  Malicious  Prose- 
cution; and  as  to  malicious  abuse  of  process 
see,  generally.  Process. 

63.  Massachusetts. —  Nichols  v.  Thomas,  4 
Mass.  232. 

Nebraska. —  Miller  v.  Wood,  23  Nebr.  200, 
36  N.  W.  483. 

New  Jersey. —  Jennings  v.  Thompson,  54 
N.  J.  L.  55,  22  Atl.  1008. 

Ohio. — Pickard  v.  Bills,  Wright  344,  capias 
ad  satisfaciendum. 

Vermont. —  Nason  v.  Sewall,  Brayt.   119. 
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adequate  authority,"  or  a  judgment  authorizing  imprisonment^  or  process,'' 
properly  sued  out,*''  and  issued  by  proper  authority,'^  so  long  as  it  remains  in 
legal  force  and  effect  '^  is  a  full  justiBcation. 

b.  Justifleation  For  Whom.  Valid  judicial  authority  existing  at  the  time  of 
the  detention™  is  a  full  justification  for  proper  conduct  thereunder"  to  the 
officer  to  whom  it  is  addressed ;  '^  in  the  absence  of  actionable  wrong  in  its  pro- 


Vnited  States. —  Barnes  v.  Viall,  6  Fed. 
661;  Devlin  v.  Gibbs,  7  Fed.  Cas.  No.  3,842, 
4  Craneh  C.  C.  626,  an  execution. 

See  23  Cent.  Dig.  tit.  "False  Imprison- 
ment," §§  8,  32,  48. 

64.  Indiana. —  Johnston  v.  Vanamringe,  5 
Blackf.  311,  in  extradition  proceedings. 

Magsaohusetts. —  Hubbard  v.  Garfield,  102 
Mass.  72,  in  tax  proceedings. 

New  York. —  Fischer  v.  Langbein,  103 
N.  Y.  84,  8  N.  E.  251  [affirming  13  Abb.  N. 
Cas.  10,  65  How.  Pr.  382  {affirming  10  Abb. 
N.  Cas.  128,  62  How.  Pr.  238)];  Arteaga  v. 
Conner,  88  N.  Y.  403  [affirming  47  N.  Y. 
Super.  Ct.  494]  (order  by  sheriiT  to  jailer  on 
failure  of  bail)  ;  Rutherford  v.  Holmes,  66 
N..  Y.  3'68;  Miller  v.  Adams,  7  Lans.  131 
[affirmed  in  52  N.  Y.  409]  (commitments  for 
contempt)  ;  Hall  v.  Munger,  5  Lans.  100 
(order  of  arrest  by  justice  of  supreme  court); 
Lewis  V.  Penfield,  39  How.  Pr.  490.  And  see 
Nebenzahl  v.  Townsend,  10  Daly  232  (second 
arrest  under  the  act  of  1831,  abolishing  im- 
prisonment for  debt)  ;  Dresser  v.  Van  Pelt,  15 
How.  Pr.  19  (in  supplementary  proceedings 
against  a  judgment  debtor). 

North  Carolina. —  Furr  v.  Moss,  52  N.  C. 
525,  to  preserve  order  in  court. 

Texas. —  Giroux  v.  State,  40  Tex.  97,  to 
preserve  order  at  polling  booth. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  8,  32,  48. 

65.  Cassier  v.  Fales,  139  Mass.  461,  1 
N.  E.  922;  Hallock  v.  Dominy,  69  N.  Y.238; 
Allison  V.  Rheam,  3  Serg.  &  R.  (Pa.)  139,  8 
Am.  Dec.  644  (a  capias)  ;  Johnson  v.  Morton, 
94  Mich.  1,  53  N.  W.  816  (notwithstanding 
subsequent  reversal  for  error)  ;  Fischer  v. 
Langbein,  103  N.  Y.  84,  8  N.  E.  251  [affirm- 
ing 13  Abb.  N.  Cas.  10,  65  How.  Pr.  382 
{affirming  10  Abb.  N.  Cas.  128,  62  How.  Pr. 
238)];  Simpson  v.  Hornbeek,  3  Lans.  (N.  Y.) 
53;  Vredenburgh  v.  Hendricks,  17  Barb. 
(N.  Y.)    179. 

66.  Georgia. —  Page  v.  Citizens'  Banking 
Co.,  Ill  Ga.  73,  36  S.  E.  418,  78  Am.  St. 
Rep.  144,  51  L.  E.  A.  463. 

Indiana. —  Davis  v.  Bush,  4  Blackf.  330  (a 
capias)  ;  Hawkins  v.  Johnson,  3  Blackf.  46 
( a  mittimus ) . 

Massachusetts. —  Coupal  v.  Ward,  106  Mass. 
289. 

Michigan. —  Tryon  ».  Pingree,  112  Mich. 
338,  70  N.  W.  905,  67  Am.  St.  Rep.  398,  37 
L.  R.  A.  222;  Paulus  v.  Grobben,  104  Mich. 
42,  62  N.  W.  160. 

ye6rasfca.— Kelsey  v.  Klabunde,  54  Nebr. 
760,  74  N.  W.  1099. 

New  Jersey. —  Hann  v.  Lloyd,  50  N.  J.  L. 
1,  11  Atl.  346,  writs  generally. 

New  York. —  Love  v.  Humphrey,  9  Wend. 
204,  a  precept. 

[VIII,  B,  1,  a] 


Vermont. —  Kent  v.  Miles,  68  Vt.  48,  33 
Atl.  768. 

West  Virginia. —  Tavenner  v.  Morehead,  41 
W.  Va.  116,  23  S.  E.  673. 

United  States. —  Carman  v.  Emerson,  71 
Fed.  264,  18  C.  C.  A.  38,  a  warrant. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  8,  32,  48. 

Process  in  ne  exeat  proceedings  see  Scog- 
gan  V.  Taylor,  13  Ark.  380;  Bonesteel  v. 
Bonesteel,  30  Wis.  511. 

But  an  injunction  does  not  attempt  to  se- 
cure obedience  to  commanded  restraint  by 
arrest  and  imprisonment  by  the  officer  serving 
it.     Davis  v.  Wilson,  65  111.  525. 

As  to  presumption  of  legality  see  Snow  v. 
Weeks,  75  Me.  105;  Love  v.  Wood,  55  Mich. 
451,  21  N.  W.  887;  Scott  v.  Ely,  4  Wend. 
(N.  Y.)   555. 

67.  Joiner  v.  Ocean  Steamship  Co.,  86  Ga. 
238,  12  So.  361;  Hubbard  v.  Garfield,  102 
Mass.  72;  Warner  v.  Shed,  10  Johns.  (N.  Y.) 
138;  Whitten  v.  Bennett,  77  Fed.  271. 

68.  Leib  v.  Shelby  Iron  Co.,  97  Ala.  626, 
12  So.  67;  Finley  v.  St.  Louis  Refrigerator, 
etc.,  Co.,  99  Mo.  559,  13  S.  W.  87;  Stanton 
V.  Schell,  3  Sandf.    (N.  Y.)   323. 

69.  Stoyel  v.  Lawrence,  23  Fed.  Cas.  No. 
13,517,  Brunn.  Col.  Cas.  311,  3  Day  (Conn.) 
1.  An  execution  after  the  expiration  of  the 
time  within  which  it  was  made  returnable  is 
of  no  more  force,  and  an  of&cer  is  liable  for 
an  arrest  made  under  it.  Stoyel  v.  Lawrence, 
23  Fed.  Cas.  No.  13,517,  Brunn.  Col.  Cas. 
311,  3  Day  (Conn.)  1.  See  also  Adams  v. 
Freeman,  9  Johns.   (N.  Y.)   117. 

70.  Strong  v.  Ives,  1  Root  (Conn.)  388; 
Stoyel  V.  Lawrence,  23  Fed.  Cas.  No.  13,517, 
Brunn.  Col.  Cas.  311,  3  Day  (Conn.)  1.  See 
supra,  note  69.  Process  has  been  held  to 
justify,  although  the  officer  did  not  know  of 
its  existence  (Meeds  v.  Carver,  30  N.  C.  298. 
But  see  contra,  Gordon  v.  Hogan,  114  Ga. 
354,  40  S.  E.  229 )  and  did  not  have  it  in  his 
possession  (Cabell  v.  Arnold,  86  Tex.  102,  23 
S.  W.  645,  22  L.  R.  A.  87),  but  not  when  he 
merely  supposed  he  had  it  when  in  fact  there 
was  none    (Hall  v.  O'Malley,  49  Tex.  70). 

71.  See  cases  cited  in  the  following  notes, 
73.  Arkansas. —  Trammell    v.    Russellville, 

34  Ark.  105,  36  Am.  Rep.  1;  Floyd  v.  State, 
12  Ark.  43,  44  Am.  Dec.  250. 

Connecticut. —  Neth  v.  Crofut,  30  Conn. 
580. 

Georgia. —  Joiner  v.  Ocean  Steamship  Co., 
86  Ga.  238,  12  S.  E.  361.     . 

Illinois.— 'Reasler  v.  Peats,  86  111.  275; 
Davis  V.  Wilson,  65  111.  525. 

Kentucky. —  Clay  v.  Caperton,  1  T.  B.  Mon. 
10,  15  Am.  Dec.  77. 

Maine. —  Nowell  t'.  Tripp,  61  Me.  426.  14 
Am.  Rep.  572;  Chase  v.  Fish,  16  Me.  132. 
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curement'^  on  liis  part/*  even  if  he  acts  maliciously.'''^  Such  authority^  also 
justifies  the  person  procuring  the  arrest  to  be  made,''^  and  persons  assisting 
officers  of  the  law  in  the  proper  execution  of  process''"  in  his  liands/^  and  magis- 
trates issuing  the  process.''' 

e.  Conduct  Under  —  (i)  Execution.  The  immunity  from  liability  extends 
to  every  act  within  a  fair  construction  of  the  authority  ^  which  is  done  neces- 
sarily,^' and  without  undue  violence  ^^  in  its  execution,^  upon  the  party  named 


Massachusetts. —  Bergin  v.  Hayward,  102 
Mass.  414;  Wilmarth  v.  Burt,  7  Mete.  257; 
Sturbridge  v.  Winslow,  21  Pick.  83.  See 
Coupal  V.  Ward,   106  Mass.  289. 

ff eio  Hampshire. —  Keniston  v.  Little,  30 
N.  H.  318,  64  Am.  Dee.  297. 

Hew  York. —  Marx  t\  Townsend,  97  N.  Y. 
590;  Welsli  V.  Cochran,  63  N.  Y.  181,  20  Am. 
Rep.  519;  Hill  v.  Haynea,  54  N.  Y.  153; 
Landt  v.  Hilts,  19  Barb.  283;  Kreiser  v. 
Schofield,  10  Misc.  350,  31  N.  Y.  Suppl.  23; 
Deyo  V.  Van  Valkenburg,  5  Hill  242;  Sava- 
cool  V.  Boughton,  5  Wend.  170,  21  Am.  Dec. 
181. 

Pennsylvania. —  Allison  v.  Rheam,  3  Serg. 
&  R.  139,  8  Am.  Dec.  644. 

Utah.—  Clinton  v.  Nelson,  2  Utab  284. 

United  States. —  Erskine  v.  Hohnback,  14 
Wall.  613,  20  L.  ed.  745;  Palmer  v.  Allen,  7 
Cranch  550,  3  L.  ed.  436;  Whittan  v.  Ben- 
nett, 77  Fed.  271;  Barnes  v.  Viall,  6  Fed. 
661,  a  jailer. 

England. —  Belk  v.  Broadbent,  3  T.  R.  183. 
And  see  Henderson  v.  Preston,  21  Q.  B.  D. 
362,  52  J.  P.  820,  57  L.  J.  Q.  B.  607,  36 
Wkly.  Rep.  834  [affirming  59  L.  T.  Rep  N.  S. 
334]  (a  governor  of  »  prison  protected  by  a 
warrant  regular  on  its  face);  Tarlton  v. 
Fisher,  Dougl.   (3d  ed.)  471. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  8,  32,  48. 

When  no  justification. — ^Legal  process  is 
no  justification  to  a  person  not  therein  au- 
thorized to  arrest.  American  Express  Co.  v. 
Patterson,  73  Ind.  430  (warrant  to  any  con- 
stable does  not  justify  a  special  constable)  ; 
Wells  V.  Jackson,  3  Munf.  (Va.)  458  (a  per- 
son not  named  in  warrant  and  not  a  sworn 
officer).  And  only  de  jure  officers  are  pro- 
tected.   Pooler  V.  Reed,  73  Me.  129. 

73.  Slomer  v.  People,  25  111.  70,  76  Am. 
Dec.  786,  officer  and  prosecutor  and  all  other 
persons  concerned  in  a  conspiracy  are  not 
protected  by  writ.  But  see  Carman  v.  Emer- 
son, 71  Fed.  264,  18  C.  C.  A.  38. 

74.  An  officer  acting  under  process  regular 
in  form,  based  on  a  proper  indictment  of 
record,  is  not  liable  because  the  grand  jury 
made  a  mistake  in  finding  the  indictment. 
Whitten  v.  Bennett,  77  Fed.  271.  An  officer 
may  be  protected  by  valid  process,  although 
the  person  who  sued  it  out  improperly  may 
be  responsible.  Allison  v.  Rheam,  3  Serg.  & 
R.   (Pa.)    139,  8  Am.  Dec.  644. 

75.  Mullen  v.  Brown,  138  Mass.  114  (is- 
sued for  a  wrongful  purpose)  ;  Regan  r. 
Jessup,  (Tex.  Civ.  App.  1903)  77  S.  W.  972. 
See  also  Sleight  v.  Ogle,  4  E.  D.  Smith 
(N.  Y.)  445.  But  compare  Hackett  v.  King, 
6  Allen  (Mass.)   58. 


76.  Floyd  v.  State,  12  Ark.  43,  44  Am.  Dec. 
250. 

77.  Dehm  v.  Heiman,  56  Conn.  320,  15  Atl. 
741,  1  L.  R.  A.  374  (notwithstanding  subse- 
quent misconduct  of  the  officer)  ;  Maguire  v. 
Hughes,  13  La.  Ann.  281;  Henry  v.  Lowell, 
16  Barb.  (N.  Y.)  268;  Hooker  v.  Smith,  19 
Vt.  151,  47  Am.  Dec.  679.  Evidence  that 
some  of  defendants  had  been  summoned  by 
the  constable  to  assist  in  executing  the  pro- 
cess has  been  held  inadmissible,  where  the 
process  was  a  warrant  to  arrest  A,  and  it 
was  executed  by  arresting  B.  Barnette  v. 
Hicks,  6  Tex.  352.  Contra,  McMahan  v. 
Green,  34  Vt.  69,  80  Am.  Dec.  665,  holding 
that  persons  called  on  to  assist  were  pro- 
tected, although  the  officer  was  arresting  a 
person  with  a  different  name. 

78.  Maguire  v.  Hughes,  13  La.  Ann.  281; 
Henry  v.  Lowell,  16  Barb.  (N.  Y.)  268. 

79.  See  supra,  VI,  B. 

80.  Including  any  subsequent  orders.  Cof- 
fin V.  Gardner,  1  Gray  (Mass.)  159.  "A  per- 
son who  has  arrested  a  party  without  process, 
or  on  void  process,  wrongfully,  cannot  de- 
tain him  on  valid  process,  until  he  has  re- 
stored such  party  to  the  condition  he  was  in 
at  time  of  his  arrest,  at  least  to  his  liberty." 
Mandeville  v.  Guernsey,  51  Barb.  (N.  Y.)  99, 
102,  per  Smith,  J. 

81.  An  officer  is  liable  for  arresting  the 
person  of  a  judgment  debtor  when  he  has 
property  openly  and  visibly  in  possession  sub- 
ject to  levy.  Blakely  v.  Weaver,  10  N.  Y.  St. 
'793. 

82.  An  officer  is  not  justified  in  forcibly 
breaking  an  outer  door  of  plaintiff's  dwelling 
in  order  to  arrest  him  on  civil  process.  Sted- 
man  v.  Crane,  11  Mete.   (Mass.)  295. 

Bail  arresting  his  principal  is  liable  for 
false  imprisonment  if  guilty  of  unnecessary 
violence.     Pease  v.  Burt,  3  Day  (Conn.)  485. 

Evidence  of  violence  of  a  mob  committed  in 
parts  adjacent,  although  out  of  view  of  plkin- 
tiflf  in  his  home,  if  they  appeared  to  be  con- 
nected with  the  same  purpose  as  actuated 
those  about  the  house,  was  held  to  be  admis- 
sible to  show  the  danger  and  difficulty  of  ex- 
ecuting a  warrant  by  force  against  plaintiff 
in  his  own  house,  and  thus  to  justify  the 
amount  of  force  used  in  the  lawful  execution 
of  the  warrant.  Burdett  v.  Colman,  14  East 
163,  12  Rev.  Rep.  478. 

83.  Dehm  v.  fieinman,  56  Conn.  320,  15 
Atl.  741,  1  L.  R.  A.  374;  Hann  v.  Lloyd,  50 
N.  J.  L.  1,  11  Atl.  346.  Refusal  to  show  the 
warrant  to.  an  arrested  person  may  destroy 
its  effect  as  justification.  Frost  v.  Thomas, 
24  Wend.  (N.  Y.)  418.  But  refusal  of  an 
arresting  officer  to  go  with  the  person  ar- 
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tliereiii^  within  the  jurisdiction,^^  by  taking  him  before  a  magistrate  therein 
named,^^  or  by  confining  him  in  the  proper  place  ^  and  for  the  time*^  fixed  by  law. 

(ii)  Arrest  of  Wrong  Person:  If  the  wrong  person  be  arrested,  although 
he  was  the  person  against  whom  the  process  was  intended  to  be  issued,^'  unless 
because  of  his  own  fault,'"  prima  facie  the  officer  making  the  arrest  is  liable, 
notwithstanding  an  innocent  mistake."  The  liability  of  him  who  started  the 
law  in  motion  depends  primarily  upon  his  participation  in  the  arrest.  If  because 
of  mistaken  resemblance  he  personally  directs  the  arrest  of  the  wrong  person  he 
is  liable  for  false  imprisonment.^' 

(in)  Eearrmst.     The  unauthorized  discharge,''  or  the  escape,*^  or  voluntary 


rested  to  see  parties  to  go  on  his  bail  is  not 
illegal.  Calderone  v.  Kiernan,  23  R.  I.  578, 
51  Atl.  215. 

84.  Hubbard  v.  Garfield,  102  Mass.  72.  Ar- 
rest of  a  director  of  a  corporation  on  an  exe- 
cution against  the  corporation  is  not  justified. 
Nichols  V.  Thomas,  4  Mass.  232.  But  see 
Richmond  v.  Willis,  13  Gray  (Mass.)  182. 
Justification  has  been  extended  to  an  officer 
who  according  to  his  precept  arrests  a  per- 
son privileged  from  arrest.  Chase  v.  Fish,  16 
Me.  132  (a  state  senator)  ;  Carle  v.  Deles- 
dernier,  13  Me.  363,  29  Am.  Dee.  508;  Tarl- 
ton  y.  Fisher,  Dougl.  (3d  ed.)  671.  See  also 
supra,  VII,  B. 

85.  An  arrest  in  one  county  under  a  war- 
rant issued  by  a  justice  of  the  peace  in  an- 
other county  is  tmjustified.  Krug  v.  Ward, 
77  111.  603;  Francisco  v.  State,  24  N.  J.  L.  30; 
Green  v.  Rumsey,  2  Wend.  (N.  Y.)  611.  Un- 
less the  party  arrested  has  fled  from  the 
proper  county  both  the  officer  and  the  person 
procuring  the  writ  are  liable.  Krug  v. 
Ward,  supra,  a  case  of  a  criminal  warrant. 
Warrant  is  no  justification  for  arrest  in  an 
intermediate  county  of  a  person  being  taken 
from  one  place  to  another  place  under  legal 
process.  Love  v.  Humphrey,  9  Wend.  ( N.  Y. ) 
204. 

86.  Stetson  v.  Packer,  7  Gush.  (Mass.) 
562. 

87.  Commitment  in  a  different  county 
(Clayton  v.  Scott,  45  Vt.  386,  mandate  to 
commit  in  Einother  county  no  defense;  Green 
V.  Rumsey,  2  Wend.  (N.  Y. )  611),  or  removal 
to  a  state  other  than  the  one  in  which  the 
crime  was  committed  (Burlingham  v.  Wylee, 
2  Root  (Conn.)  152.  See  also  Mandeville  v. 
Guernsey,  51  Barb.  (N.  Y.)  99)  in  the  ab- 
sence of  a  common-law  justification,  as  for 
purposes  of  examining  into  identity  (Wolf  v. 
Ferryman,  82  Tex.  112,  17  S.  W.  772.  Com- 
pare Green  v.  Rumsey,  supra)  or  at  pris- 
oner's own  request  (Ellis  v.  Cleveland,  54 
Vt.  437)  or  under  a  statute  authorizing  the 
removal  (Barclay  v.  Goodale,  2  Fed.  Cas.  No. 
972)  creates  liability.  As  to  proper  place  of 
confinement  of  prisoners  by  United  States 
marshals  see  Clinton  v.  Nelson,  2  Utah  284. 

88.  When  the  time  of  detention  is  fixed  by 
statute,  detention  for  a  longer  time  creates 
responsibility  for  false  imprisonment.  Bar- 
clay V.  Goodale,  2  Fed.  Cas.  No.  972.  A  cus- 
todian may  be  held  responsible  as  a  tres- 
passer for  failure  to  let  a  prisoner  go  when 
he  is  entitled  to  his  discharge.  Mee  v.  Cruik- 
shank,  20  Cox  C.  C.  210,  66  J.  P.  89,  86  L.  T. 
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Rep.  N.  S.  708;  Withers  v.  Henley,  Cro.  Jac. 
379.  Compare  Migotti  v.  Colvill,  4  C.  P.  D. 
233,  14  Cox  C.  C.  305,  48  L.  J.  C.  P.  695,  40 
L.  T.  Rep.  N.  S.  747,  27  Wkly.  Rep.  744. 

89.  Melvin  v.  Fisher,  8  N.  H.  406;  Gris- 
wold  V.  Sedgwick,  6  Cow.  (N.  Y.)  456; 
Scheer  v.  Keown,  29  Wis.  586;  Carridge  v. 
Lautour,  7  L.  J.  K.  B.  O.  S.  33.  And  al- 
though the  name  be  similar.  Clark  v.  Winn, 
19  Tex.  Civ.  App.  223,  46  S.  W.  915.  See 
also  Tellefsen  v.  Fee,  168  Mass.  188,  46  N.  E. 
562,  60  Am.  St.  Rep.  379,  45  L.  R.  A.  481. 

90.  As  by  his  misrepresentations.  Form- 
wait  V.  Hylton,  66  Tex.  288,  1  S.  W.  376; 
Hays  V.  Creary,  60  Tex.  445. 

91.  Ryburn  v.  Moore,  72  Tex.  85,  10  S.  W. 
393;  Formwalt  v.  Hylton,  66  Tex.  288,  1 
S.  W.  376;  Hays  v.  Creary,  60  Tex.  445; 
Landrum  v.  Wells,  7  Tex.  Civ.  App.  625,  26 
S.  W.  1001.  The  rule  is  the  same  in  case  of 
arrest  of  the  wrong  person  having  the  same 
name  as  the  person  whose  arrest  is  author- 
ized, and  a  fortiori  this  is  the  rule  where  the 
person  arrested  wrongfully  is  taken  into  an- 
other county.  Wolf  v.  Perryman,  82  Tex.  112, 
17  S.  W.  772.  A  sheriff  arresting  the  wrong 
person  on  description  furnished  by  the  sheriff 
of  another  county  having  a  warrant  is  liable. 
Filer  v.  Smith,  96  Mich.  347,  55  N.  W.  999, 
35  Am.  St.  Rep.  603. 

92.  Maliniemi  v.  Gronlund,  92  Mich.  222, 
52  N.  W.  627,  31  Am.  St.  Rep.  576.  But  he 
is  not  responsible  for  the  mistake  of  the  clerk 
of  his  attorney,  who  procured  the  writ,  in 
identifying  the  person  arrested  (Gearon  v. 
Savings  Bank,  50  N.  Y.  Super.  Ct.  264,  6 
N.  Y.  Civ.  Proc.  207),  nor  for  error  of  the 
arresting  officer  in  failing  to  arrest  only 
"  vile  and  improper  persons  "  as  directed  by 
the  court  (Briggs  v.  Berls,  2  N.  Y.  City  Ct. 
171),  nor  for  the  error  of  a  justice  in  issuing 
a  writ  against  the  body  of  the  wrong  person 
who  was  discharged  on  complainant's  motion 
(Taylor  v.  Trask,  7  Cow.  (N.  Y.)  249). 

Assisting  a  known  officer,  upon  request, 
may,  however,  justify  even  if  the  officer  mis- 
takes the  person  to  be  arrested.  McMahan  v. 
Green.  34  Vt.  69,  80  Am.  Dec.  665. 

93.  Letcher  r.  Crandell,  18  Tex.  Civ.  App. 
62,  44  S.  W.  197.  Compare  Gaines  v.  New- 
brough,  12  Tex.  Ci-v.  App,  466,  34  S.  W.  1048; 
Karner  v.  Stump,  12  Tex.  Civ.  App.  460,  34 
S.  W.  656. 

94.  Strong  v.  Ives,  1  Root  (Conn.)  388, 
warrant.  Even  if  effected  without  the  re- 
strictions imposed  on  his  original  arrest,  as 
where,  although  the  original  writ  was  civil 
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release  by  the  officer"  of  the  person  in  custody  does  not  prevent  justification  upon 
rearrest  while  the  legal  authority  is  still  in  force.  When  the  original  authority 
lias  been  legally  terminated  a  second  imprisonment  is  justified  only  '^  by  subse- 
quent valid  process.'' 

2.  Void  Process.  Written  authority  to  detain  resulting  from  any  judicial 
proceeding  void  on  its  face ''  is  no  protection  to  the  justice  issuing  it,''  to  the 
officer  executing  it,^  to  persons  instrumental  in  procuring  its  issuance/  or  to  per- 
sons assisting  officers  in  its  execution  ^  or  participating  therein.* 


process  the  rearrest  was  on  Sunday  (Anony- 
mous, 6  Mod.  231),  or  by  breaking  an  outer 
door  in  fresh  pursuit  (Genner  v.  Sparks,  6 
Mod.  173,  1  Salk.  79,  Foster  C.  C.  320),  or 
where  the  person  was  privileged  from  original 
arrest  (Ex  p.  Lyne,  3  Stark.  132,  3  E.  C.  L. 
624 ) .  And  the  same  rule  applies  where  bail 
arrests  his  principal.  Anonymous,  supra  (on 
Sunday)  ;  Ex  p.  Lyne,  3  Stark.  132,  3  E.  C.  L. 
624  (witness  taken  by  bail  on  returning  from 
court ) . 

Before  actual  default  by  sureties  a  rear- 
rest by  the  sheriff  was  held  to  be  without 
justification.  Arteaga  v.  Conner,  46  N.  Y. 
Super.  Ct.  91. 

95.  Langdon  v.  Chittington,  2  Root  (Conn.) 
133  (final  process);  Aldrich  v.  Weeks,  62 
Vt.  89,  19  Atl.  115  (mesne  process).  After 
arrest  on  mesne  process  and  voluntary  es- 
cape rearrest  is  justified.  See  Akbest,  3  Cyc. 
974.  The  authorities  are  in  conflict  as  to 
whether  the  same  rule  applies  to  final  process. 
See  Executions,  17  Cyc.  1569,  1570.  Allow- 
ance of  reasonable  liberty  does  not  constitute 
a  voluntary  escape.  Butler  v.  Washburn,  25 
N.  H.  251.  See  also  Stevens  v.  Manson,  87 
Me.  436,  32  Atl.  1002. 

96.  Where  a  prisoner  arrested  on  a  war- 
rant has  been  discharged  he  cannot  be  re- 
arrested on  the  same  warrant.  Doyle  v. 
Russell,  30  Barb.  (N.  Y.)  300;  Bagnall  v. 
Ableman,  4  Wis.  163,  discharge  on  habeas 
corpus. 

97.  An  alias  precept  protects  (Barnes  v. 
Viall,  6  Fed.  661;  Nason  v.  Sewall,  Brayt. 
(Vt.)  119.  But  see  Pierson  v.  Gale,  8  Vt. 
509,  30  Am.  Dec.  487)  and  another  capias  ad 
satisfaciendum  (Pickard  v.  Bills,  Wright 
(Ohio)   344). 

98.  The  rule  applies  to  judicial  proceed- 
ings before  any  committing  magistrate  (Vre- 
denburgh  v.  Hendricks,  17  Barb.  (N.  Y.) 
179),  to  proceedings  to  collect  taxes  (Jacques 
V.  Parks,  96  Me.  268,  52  Atl.  763),  to  equita- 
ble cases  (Seoggin  r.  Taylor,  13  Ark.  380, 
writ  of  ne  exeat  issued  by  a  master  in  chan- 
cery without  legal  authority),  to  orders  gen- 
erally (Kilbourn  v.  Thompson,  103  U.  8.  168, 
26  L.  ed.  377,  void  order  of  federal  house  of 
representatives  committing  witness  for  con- 
tempt no  protection  to  sergeant  at  arms  exe- 
cuting it ) ,  and  to  proceedings  to  collect  debts 
(Webber  v.  Kenny,  1  A.  K.  Marsh.  (Ky.)  345; 
Escurix  V.  Daboval,  7  La.  575,  a  creditor 
liable  for  the  arrest  of  his  debtor  on  process 
illegally  issued  or  executed ;  Winslow  v.  Hath- 
away, 1  Pick.  ( Mass. )  211;  Vredenburgh  v. 
Hendricks,  17  Barb.  (N.  Y.)  179;  Pierson 
V.  Gale,  8  Vt.  509,  30  Am.  Dec.  487 ;  Barnes  v. 


Viall,  6  Fed.  661,  unauthorized  arrest  after 
discharge ) . 

Warrant  negativing  crime. —  A  warrant  of 
arrest  for  obtaining  goods  on  false  pretenses 
which  states  that  the  relator  well  knew  the 
falsity  of  such  pretenses  is  bad  upon  its  face, 
and  the  officer  serving  it  is  liable  for  false 
imprisonment.  Lueck  v.  Heisler,  87  Wis. 
644,  58  N.  W.  1101. 

99.  A  warrant  void  on  its  face  and  issued 
in  good  faith  is  no  protection,  although  the 
justice  had  before  him  sufficient  evidence 
upon  which  to  issue  a  valid  warrant.  BIythe 
V.  Tompkins,  2  Abb.  Pr.  (N.  Y.)  468. 

1.  Ministerial  officers  generally  must  see 
that  the  process  executed  by  them  is  valid  on 
its  face  or  they  will  be  liable  for  their  acts 
thereunder.  Gorton  v.  Frizzell,  20  111.  291  (a 
sheriff)  ;  Elsemore  v.  Longfellow,  76  Me.  128; 
Vinton  v.  Weaver,  41  Me.  430;  BIythe  v. 
Tompkins,  2  Abb.  Pr.  (N.  Y.)  468;  Heller  v. 
Clarke,  121  Wis.  71,  98  N.  W.  952.  But  if 
arrest  be  made  by  an  officer  having  both  an 
illegal  and  a  valid  warrant  he  is  protected, 
although  he  declared  the  arrest  made  under 
the  invalid  one;  his  liability  depends  on  the 
sufficiency  of  his  authority  not  on  his  dec- 
laration.    State  V.  Kirby,  24  N.  C.  201. 

2.  Alabama. —  Gates  v.  Bullock,  136  Ala. 
537,  33  So.  835,  96  Am.  St.  Rep.  38. 

Arkansas. —  Seoggin  v.  Taylor,  13  Ark.  380. 

Illinois. —  Develing  v.  Sheldon,  83  111.  390. 

Indiana. —  Taylor  v.  Moffatt,  2  Blackf.  305. 

Michigan. —  Paulus  v.  Grobben,  104  Mich. 
42,  62  N.  W.  160;  Wachsmuth  i\  Merchants' 
Nat.  Bank,  96  Mich.  426,  56  N.  W.  9,  21 
L.  R.  A.  278. 

Missouri. —  Fellows  v.  Goodman,  49  Mo.  62, 
sham  proceedings. 

Nebraska. —  Painter  v.  Ives,  4  Nebr.  122, 
notwithstanding  good  faith. 

Nevada. —  Strozzi  v.  Wines,  24  Nev.  389,  55 
Pac.  828,  57  Pac.  832. 

New  York. —  Vredenburgh  v.  Hendricks,  17 
Barb.  179 ;  Lansing  v.  Case,  4  N.  Y.  Leg.  Obs. 
221. 

Texas. —  Coffin  v.  Varila,  8  Tex.  Civ.  App. 
417,  27  S.  W.  956. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  9,  33,  49. 

3.  Hiday  v.  Gilmore,  3  Blackf.  (Ind.)  48; 
Hawkins  v.  Johnson,  3  Blackf.  (Ind.)  46; 
Vinton  v.  Weaver,  41  Me.  430;  Williams  v. 
Jones,  6  Phila.  (Pa.)  541;  Coffin  v.  Varila,  8 
Tex.  Civ.  App.  417,  27  S.  W.  956.  Otherwise 
where  the  process  is  merely  informal  or  erro- 
neous.    Goodwine  v.  Stephens,  63  Ind.  112. 

4.  All  persons  connected  with  its  procure- 
ment, issuance,  or  execution  may  be  held  to 
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3.  Voidable  Process  —  a.  Within  Jurisdiction.  An  officer  is  protected  in  the 
service  of  process,  issued  by  a  court  having  jurisdiction  and  appearing  upon  its 
face  to  be  regular  and  valid,  even  if  it  is  fraudulently  and  irregularly  issued  ^  or 
if  the  preliminary  proceedings  on  which  it  is  based  are  insufficient  or  irregular,* 
or  if  in  some  cases  "^  he  know  ^  or  be  advised '  of  facts  which  render  it  void,  in  the 
absence  of  conscious  participation  in  its  wrongful  procurement.^"  A  voidable 
judgment"  and  execution'^  have  also  been  held  sufficient  to  justify." 


the  responsibility  of  joint  tort-feasors  not- 
withstanding such  process.  Hawkins  v.  John- 
son, 3  Blackf.  (Ind.)  46  (the  person  procur- 
ing, the  constable  serving,  and  the  magis- 
trate issuing  a  mittimus)  ;  Truesdell  ». 
Combs,  33  Ohio  St.  186  (the  justice  and  the 
person  complaining)  ;  Frazier  v.  Turner,  76 
Wis.  562,  45  N.  W.  411;  Gelzenleuchter  v.. 
Niemeyer,  64  Wis.  316,  25  N.  W.  442,  54  Am. 
St.  Rep.  616. 

5.  Indiana. —  Jeffries  v.  McNamara,  49  Ind. 
142. 

Iowa. —  Chambers  v.  Oehler,  107  Iowa  155, 
77  N.  W.  853,  however  ill-founded  it  may 
have  been. 

Louisiana. —  Went  v.  Morgan,  3  La.  311. 

Massachusetts. —  In  re  Blake,  106  Mass. 
501 ;  Fisher  v.  McGirr,  1  Gray  1,  61  Am.  Dee. 
381;  Twitchell  v.  Shaw,  10  Cush.  46,  57  Am. 
Dec.  80;  Donahue  v.  Shed,  8  Mete.  326;  Wil- 
marth  v.  Burt,  7  Mete.  257. 

Michigan.—  Wheaton  v.  Beecher,  49  Mich. 
348,  13  N.  W.  769;  Johnson  v.  Maxon,  23 
Mich.  129  (an  imprisonment  of  a  debtor  by 
virtue  of  a  warrant  not  absolutely  void,  al- 
though issued  irregularly,  improvidently,  and 
through  indefensibly  bad  motives  is  not  false 
in  any  sense  adequate  to  support  a  charge  of 
false  imprisonment)  ;  Ortman  v.  Greenman,  4 
Mich.  291. 

Missouri. —  Merchant  v.  Bothwell,  60  Mo. 
App.  341. 

Neoraska. —  Atwood  v.  Atwater,  43  Nebr. 
147,  61  N.  W.  574. 

WeiD  Jersey. —  Strieker  v.  Pennsylvania  R. 
Co.,  60  N.  J.  L.  230,  37  Atl.  776;  Jennings  v. 
Thompson,  54  N.  J.  L.  55,  22  Atl.  1008  (that  the 
warrant  showed  on  its  face  arrest  for  an  im- 
possible purpose  (as  giving  evidence  against 
himself),  although  in  fact  he  was  brought  in 
for  sentence,  does  not  prevent  its  justification 
of  officer)  ;  Mangold  v.  Thorpe,  33  N.  J.  L. 
134. 

New  York. —  Stanton  v.  Schell,  3  Sandf. 
323. 

Worth  Carolina. —  Bryan  v.  Stewart,  123 
N.  C.  92,  31  S.  E.  286. 

Texas. —  Gaines  v.  Newbrough,  12  Tex.  Civ. 
App.  466,  34  S.  W.  1048. 

Utah. —  Clinton  v.  Nelson,  2  Utah  284. 

Vermont. —  Barrett  v.  Crane,  16  Vt.  246. 

United  States. —  Bryan  v.  Congdon,  86  Fed. 
221,  29  C.  C.  A.  670;  Carman  v.  Emerson,  71 
Fed.  264,  18  C.  C.  A.  38;  U.  S.  v.  Harris,  26 
Fed.  Cas.  No.  15,313. 

See  23  Cent.  Dig.  tit.  "False  Imprison- 
ment," §§  8,  32,  48. 

6.  Illinois. —  Ressler  v.  Peats,  86  HI.  275. 

Indiana. —  Davis  v.  Bush,  4  Blackf.  330. 

Michigan. —  Johnson  i\  Morton,  94  Mich.  1, 
53  N.  W.  816. 
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New  York. —  Hall  v.  Munger,  5  Lans.  100; 
Nowak  V.  Waller,  10  N.  Y.  Suppl.  199. 

Vermont. —  Barrett  v.  Crane,  16  Vt.  246. 

United  States. —  Whitten  v.  Bennett,  77 
Fed.  271,  based  on  mistake  of  grand  jury  in 
finding  an  indictment. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  8,  32,  48. 

Want  of  evidence. —  But  if  an  arrest  is 
made  without  competent  evidence  of  guilt, 
both  magistrate  and  prosecutor  have  been 
held  liable.  Wilson  v.  Robinson,  6  How.  Pr. 
(N.  Y.)  110;  Comfort  v.  Fulton,  13  Abb.  Pr. 
(N.  Y.)  276. 

.  Where  an  affidavit  for  an  order  for  arrest 
does  not  state  any  one  of  the  grounds  re- 
quired by  statute  to  be  stated,  all  proceed- 
ings afterward  had  under  it  are  void,  and 
such  affidavit  furnishes  no  justification  for 
an  arrest.    Hauss  v.  Kohlar,  25  Kan.  640. 

7.  If  there  be  error  in  the  copy  of  a  mitti- 
mus furnished  him  he  is  not  liable  unless  he 
had  reason  to  believe  it  to  be  erroneous.  Mar- 
tin V.  Collins,  165  Mass.  256,  43  N.  E.  91. 
On  his  failure  to  question  the  validity  of  an 
order  of  discharge  and  his  retention  of  it 
without  notice  or  question,  he  may  become 
liable.  Davis  v.  Bowe,  118  N.  Y.  55,  23  N.  E. 
166  [affirming  54  N.  Y.  Super.  Ct.  520]. 

8.  O'Shaughnessy  v.  Baxter,  121  Mass.  515; 
Webber  v.  Gay,  24  Wend.  (N.  Y.)  485; 
Rainey  v.  State,  20  Tex.  App.  455;  Marks  v. 
Sullivan,  9  Utah  12,  33  Pac.  224.  He  may 
refuse  to  execute  process  which  is  in  fact 
void,  although  valid  on  its  face,  and  no  action 
will  lie  against  him  for  such  refusal.  New- 
burg  V.  Munshower,  29  Ohio  St.  617,  23  Am. 
Rep.  769. 

9.  If  he  be  advised  by  counsel  that  an  order 
for  discharge  is  defective  he  is  exonerated, 
even  if  the  order  would  in  fact  have  justified 
the  release  of  the  prisoner.  Hayes  *.  Bowe, 
12  Daly  (N.  Y.)  193. 

10.  He  is  liable  where  he  enters  into  a 
conspiracy  to  procure  it  (Slomer  v.  People, 
25  111.  70,  70  Am.  Dec.  786)  or  fabricates  the 
charge  himself  and  procures  a  warrant  of 
commitment  from  a  magistrate  (State  v. 
Greenwood,  1  Mill   (S.  C.)  420). 

11.  Mott  V.  Union  Bank,  38  N.  Y.  18  [af- 
firming 8  Bosw.  591] ;  Barnett  v.  Reed,  51 
Pa.  St.  190,  88  Am.  Dec.  574. 

12.  Devlin  v.  Gibbs,  7  Fed.  Cas.  No.  3,842, 
4  Craneh  C.  C.  626. 

13.  Alabama. —  Williams  v.  Ivey,  37  Ala. 
244.  See  also  Leib  v.  Shelby  Iron  Co.,  97  Ala. 
620,  12  So.  67. 

Georgia. —  Joiner  v.  Ocean  Steamship  Co., 
86  Ga.  238,  12  S.  E.  361. 

Illinois. —  Morrell  v.  Martin,  17  111.  App. 
336. 
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b.  Want  of  Jurisdiction.  Legal  process,  issued  by  courts  of  general  or  of 
limited  jurisdiction^*  which  is  regular  on  its  face  justifies  its  proper  enforcement, 
although  void  in  fact  for  want  of  jurisdiction,*'  at  least  in  the  absence  of  notice.** 

4.  Invalid  Enactments.  As  to  liability  for  imprisonment  for  violation  of  an 
unconstitutional  statute  or  ordinance  the  authorities  are  in  conflict,  while  it  has 
been  held  that  a  court  can  derive  no  jurisdiction  to  act  in  such  a  case,"  and  that  the 
magistrate  issuing  process  for  arrest,"  and  a  fortiori  officers  executing  process  or 
persons  otherwise  participating  in  the  proceeding*'  are  liable,  the  weight  of 
authority  is  that  the  court  has  jurisdiction  to  determine  the  question  of  constitu- 
tionality and  therefore  that  the  person  making  complaint  to  a  magistrate,^  the 
magistrate  issuing  a  warrant,'^*  or  an  officer  serving  process  fair  on  its  face  ^  is  not 
liable.  Nor  does  a  municipal  corporation  incur  liability  on  account  of  the  enforce- 
ment by  officers  or  magistrates  of  an  unconstitutional  ordinance.^ 

5.  Validity  of  Process  —  a,.  Form.  In  the  absence  of  statutory  prescription 
as  to  form,  a  warrant  good  at  common  law  justifies.^  Where,  however,  a  statute 
applies,  the  process  must  conform  to  its  essential  requirements.*^  It  should  be 
reasonably  full  and  speciflc.^     The  protection  from  liability  which  is  afforded 


Michigan. —  Johnson  v.  Morton,  94  Mich.  1, 
53  N.  W.  816. 

'New  York. —  Marks  v.  Townsendj  97  N.  Y. 
590. 

United  States. —  Devlin  v.  Gibbs,  7  Fed. 
Cas.  ISTo.  3,842,  4  Cranch  C.  C.  626. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  8,  32,  48. 

Persons  assisting  under  voidable  process 
are  likewise  protected.  Goodwine  v.  Stephens, 
63  Ind.  112. 

14.  Savacool  v.  Bough  ton,  5  Wend.  (N.  Y.) 
170,  21  Am.  Dec.  181;  Barrett  v.  Crane,  16 
Vt.  246.  The  proceedings  may  be  sometimes 
justified  by  reference  to  an  original  valid 
v^arrant.     State  v.  Guest,  6  Ala.  778. 

15.  Manning  v.  Mitchell,  73  Ga.  660. 

16.  Davis  V.  Wilson,  65  111.  525;  Tefft  v. 
Ashbaugh,  13  III.  602;  Tellefsen  v.  Fee,  168 
Mass.  188,  46  N.  E.  562,  60  Am.  St.  Rep.  379, 
45  L.  R.  A.  481;  Underwood  v.  Robinson,  106 
Mass.  296;  Chase  v.  Ingalls,  97  Mass.  524; 
Clarke  v.  May,  2  Gray  410,  61  Am.  Dec.  470; 
Savacool  v.  Boughton,  5  Wend.  (N.  Y.)  170, 
21  Am.  Dec.  181;  Barnett  v.  Reed,  51  Pa.  St. 
190,  88  Am'.  Dec.  574  (execution  issued,  al- 
though the  debt  be  paid)  ;  Allison  v.  Rheam, 
3  Serg.  &  R.  (Pa.)  139,  8  Am.  Dec.  644. 
Where,  however,  a  warrant  shows  on  its  face 
that  it  was  issued  to  apprehend  an  accused 
for  an  offense  over  which  the  court  issuing  it 
had  no  jurisdiction,  the  officer  is  bound  to 
know  its  invalidity  and  is  not  protected  by  it 
in  making  the  arrest.  Wachsmuth  v.  Mer- 
chants Nat.  Bank,  96  Mich.  426,  56  N.  W.  9, 
21  L.  R.  A.  278;  Heller  v.  Clarke,  121  Wis. 
71,  98  N.  W.  952;  Lueck  v.  Heisler,  87  Wis. 
644,  58  N.  W.  1101.  The  same  rule  applies 
to  persons  causing  its  issuance.  Paulus  v. 
Grobben,  104  Mich.  42,  62  N.  W.  160;  Coffin 
V.  Varila,  8  Tex.  Civ.  App.  417,  27  S.  W.  956. 

17.  Kelly  v.  Bemis,  4  Gray  (Mass.)  83,  64 
Am.  Dec.  50,  statute. 

18.  Kelly  v.  Bemis,  4  Gray  (Mass.)  83,  64 
Am.  Dec.  50,  statute.  See  also  ohiter  in  Scott 
■v.  FIowei;s,  60  Nebr.  675,  84  N.  W.  81,  statute. 

19.  Sumner  v.  Beeler,  50  Ind.  341,  19  Am. 
Rep.  718,  statute. 


A  person  complaining  to  the  magistrate 
was  held  liable  in  Scott  v.  Flowers,  60  Nebr. 
675,  84  N.  W.  81,  statute. 

An  officer  arresting  without  warrant  was 
held  liable  in  Barling  v.  West,  29  Wis.  307, 
9  Am.  Rep.  576. 

20.  Trammell  v.  Russelville,  34  Ark.  105, 
36  Am.  Rep.  1;  Tillman  v.  Beard,  121  Mich. 
475,  80  N.  W.  248,  46  L.  R.  A.  215;  Gifford 
V.  Wiggins,  50  Minn.  401,  52  N.  W.  904,  18 
L.  R.  A.  356;  Wheeler  v.  Gavin,  5  Ohio  Cir. 
Ct.  246,  3  Ohio  Cir.  Dec.  123,  all  cases  in- 
volving ordinances.  See  also  Barker  v.  Stet- 
son, 7  Gray  (Mass.)   53,  66  Am.  Dec.  475. 

21.  Trammell  v.  Russelville,  34  Ark.  105, 
36  Am.  Rep.  1  (ordinance)  ;  Brooks  v. 
Mangan,  86  Mich.  576,  49  N.  W.  633,  24  Am. 
St.  Rep.  137  (ordinance)  ;  Wheeler  v.  Gavin, 
5  Ohio  Cir.  Ct.  246,  3  Ohio  Cir.  Dec.  123 
(ordinance).  See  also  Cottam  v.  Oregon 
City,  98  Fed.  570   (ordinance). 

22.  Trammell  v.  Russelville,  33  Ark.  105, 
36  Am.  Rep.  1  (ordinance)  ;  Brooks  v.  Man- 
gan, 86  Mich.  576,  49  N.  W.  633,  24  Am.  St. 
Rep.  137  (ordinance)  ;  Cottam  v.  Oregon 
City,  98  Fed.  570;  Hofschulte  v.  Doe,  78  Fed. 
436   (ordinance). 

23.  Trammell  v.  Russelville,  34  Ark.  1, 
30  Am.  Rep.  1;  St.  Louis  v.  Karr,  85  Mo. 
App.  608;  Trescott  v.  Waterloo,  26  Fed.  592. 
See  also  Pesterfield  v.  Viekers,  3  Coldw. 
(Tenn.)    205. 

24.  Russell  v.  Hubbard,  6  Barb.  (N.  Y.) 
654. 

25.  For  example,  as  to  the  day  of  issuance 
(Pearce  v.  Atwood,  13  Mass.  324),  the  fact 
and  manner  of  indorsement  (Murphy  v.  Kron, 
20  Abb.  N.  Cas.  (N.  Y.)  259),  the  officer  to 
whom  it  is  directed  (Russell  v.  Hubbard,  6 
Barb.  (N.  Y. )  654.  Compare  Allec  v.  Reece, 
39  Fed.  341),  and  the  justice  before  whom 
it  is  returnable  (Messman  v.  Ihlenfeldt,  89 
Wis.  585,  62  N.  W.  522). 

An  unsigned  warrant  is  void.  Oates  v. 
Bullock,  136  Ala.  537,  33  So.  835,  96  Am.  St. 
Rep.  38. 

26.  A  search  warrant  without  oath  of  the 
applicant,  and  only  general  in  terms,  affords 
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by  process  is  not  destroyed  by  any  mere  irregularity "  or  by  informality  in  the 
process  itself.'^ 

b.  Contents  —  (i)  Name  of  Person  Arrested.  At  common  law,^  and  in 
some  instances  also  by  statutory  or  constitutional  provision,^"*  warrants  of  arrest 
both  in  civiP'  and  in  criminal  cases ^  must  specifically  and  correctly  name  or 
describe  the  person  to  be  arrested,  and  if  they  fail  so  to  do  they  afford  no  justifi- 
cation for^iiaking  the  arrest.  If  a  warrant  ornits  the  christian  name  of  defend 
ant,*^  or  if  it  directs  the  arrest  of  a  person  under  a  fictitious  name  or  the  arrest  of 
persons  "  unknown,"  ^  it  affords  no  pi-otection,^  unless,  as  is  sometimes  the  case,^° 
a  statute  authorizes  warrants  in  that  form. 

(ii)  Cause  op  Commitment.     A  warrant  must  sufficiently  set  forth  ^^  the 


no  protection.  Grumon  v.  Raymond,  1  Conn. 
40,  6  Am.  Dee.  200.  Where  if  illegal  allega- 
tions were  expunged  little  but  blank  paper 
would  be  left  the  warrant  affords  no  protec- 
tion. Elsemore  v.  Longfellow,  76  Me.  128. 
A3  to  the  suflScieney  of  warrants  generally 
see  Cbiminal  Law,  12  Cyc.  299  et  seq. 

A  mere  verbal  authority  for  arrest  ordina- 
rily affords  the  person  obeying  it  no  protec- 
tion. Odell  V.  Schroeder,  58  111.  353;  Dano- 
van  V.  Jones,  36  N.  H.  246.  But  it  may  be 
otherwise  under  construction  of  particular 
statutes.     Forrist  v.  Leavitt,  52  N.  H.  481. 

87.  Johnston  v.  Vanamringe,  5  Blackf. 
(Ind.)  311;  Bagsett  v.  Mayhew,  Quincy 
(Mass.)  93  note;  Riddell  v.  Pakeman,  2 
C.  M.  &  R.  30,  3  Dowl.  P.  C.  714,  1  Gale  104, 
4  L.  J.  Exch.  130,  5  Tyrw.  721;  Briant  v. 
Glutton,  5  Dowl.  P.  C.  66,  2  Gale  50,  5  L.  J. 
Exch.  182,  1  M.  &  W.  408,  1  Tyrw.  &  G.  843; 
Kilshaw  v.  Crowther,  3  L.  J.  Oh.  0.  S.  101. 

28.  Goodwine  v.  Stephens,  63  Ind.  112; 
Franklin  v.  Amerson,  118  Ga.  860,  45  S.  E. 
698;  Manning  v.  Mitchell,  73  6a.  660;  Hyde 
V.  Malley,  121  Mass.  388;  Hecker  v.  Jarret, 
3  Binn.   (Pa.)   404. 

The  addition  of  merely  surplus  words,  even 
if  erroneous,  does  not  give  a  right  of  action 
to  a  person  arrested  under  the  process. 
Dresser  v.  Van  Pelt,  15  How.  Pr.  (N.  Y.)  19. 

29.  HoUey  v.  Mix,  3  Wend.  (N.  Y.)  350, 
354,  20  Am.  Dec.  702;  Finch  v.  Cocken,  2 
C.  M.  &  R.  196,  3  Dowl.  P.  C.  678,  1  Gale 
130;  Shadgett  v.  Clipson,  8  East  328;  Kelly 
V.  Lawrence,  3  H.  &  C.  1,  10  Jur.  N.  S.  636, 
33  L.  J.  Exch.  197,  10  L.  T.  Rep.  N.  S.  195, 
12  Wkly.  Rep.  413;  Cole  v.  Hindson,  6  T.  R. 
234;  Huckle  v.  Money,  2  Wils.  C.  P.  205;  1 
Chitty  Cr.  L.  39,  40;  1  East  P.  C.  310; 
Foster  Cr.  L.  312;  2  Hale  P.  C.  112,  114; 
1  Hale  P.  C.  577,  580.  See  also  eases  cited 
in  Criminal  Law,  12  Cyc.  300  notes  35,  36. 
So  too  process  which  runs  in  the  name  of  a 
dead  person  affords  no  protection.  Webber 
V.  Kenny,  1  A.  K.  Marsh.  (Ky.)  345,  a  capias 
ad'  satisfaciendum. 

30.  Thus  it  is  provided  by  the  fourth 
amendment  of  the  United  States  constitution 
that  "  no  warrants  shall  issue,  but  upon 
probable  cause,  supported  by  oath  or  affirma- 
tion, and  particularly  describing  the  place  to 
be  searched,  and  the  persons  or  things  to  be 
seized."  See  West  v.  Cabell,  153  U.  S.  78, 
87,  14  S.  Ct.  752,  38  L.  ed.  643. 

31.  A  warrant  directing  the  associates  of 
persons  named  to  be  arrested  without  men- 
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ticning  the  names  of  such  associates  is  il- 
legal and  void  as  to  them.  Wells  v.  Jackson, 
3  Munf.  (Va.)  458.  But  see  Briegs  i).  Berls, 
2  N.  Y.  City  Ct.  171. 

32.  See  cases  cited  in  Criminal  Law,  12 
Cyc.  300  notes  35,  36. 

A  misnomer  in  the  warrant  of  the  person  to 
be  arjested  ordinarily  destroys  its  efficacy 
as  a  justification.  Cooter  v.  Bronson,  67 
Barb.  (N.  Y.)  444  (arrest  of  "  C.  C."  is  not 
justified  by  warrant  demanding  arrest  of 
"  M.  C")  ;  Miller  v.  Foley,  28  Barb.  (N.  Y.) 
630  (arrest  of  "John  R."  under  warrant, 
reciting  complaint  against  "  John  R.,"  but 
directing  the  arrest  of  "  William "  is  not  a 
justification)  ;  Scott  v.  Ely,  4  Wend.  (N.  Y.) 
555;  Ryburn  v.  Moore,  72  Tex.  85,  10  S.  W. 
393  ( capias  for  arrest  of  "  Charley  "  did  not 
justify  arrest  of  "  Charles  F."  who  insisted 
upon  innocence)  ;  Formwalt  v.  Hylton,  66 
Tex.  288,  1  S.  W.  376;  Barnette  v.  Hicks,  6 
Tex.  352 ;  Landrum  v.  Wells,  7  Tex.  Civ.  App. 
625,  26  S.  W.  1001;  West  v.  Cabell,  153 
U.  S.  78,  14  S.  Ct.  752,  38  L.  ed.  643  (war- 
rant to  arrest  "  James "  does  not  justify 
arrest  of  "  V.  M."  or  "  Vandy "  who  was 
never  known  as  "  James,"  although  he  was 
the  person  in  mind  when  the  warrant  was 
issued ) .  But  it  may  be  otherwise  where  the 
person  arrested  was  known  by  the  one  name  ■ 
as  well  as  by  the  other.  Griswold  v.  Sedg- 
wick, 1  Wend.  (N.  Y.)  126;  Mead  v.  Haws, 
7  Cow.  (N.  Y.)  332. 

33.  Prell  v.  McDonald,  7  Kan.  426,  12  Am. 
Rep.  423.  But  it  is  sufficient  to  give  the 
initial  of  his  first  name,  especially  where  he 
ordinarily  uses  and  is  known  by  the  initial, 
and  error  in  the  initial  of  his  middle  name 
or  entire  omission  thereof  does  not  vitiate 
the  warrant.  Cox  v.  Durham,  128  Fed.  870, 
63  C.  C.  A.  338. 

34.  See  Criminal  Law,  12  Cyc.  301. 

35.  Williams  v.  Tidball,  (Ariz.  1885)  8 
Pac.  351;  Harwood  v.  Siphers,  70  Me.  464; 
Gurnsey  v.  Lovell,  9  Wend.   (N.  Y.)   319. 

36.  Williams  v.  Tidball,  (Ariz.  1885)  8 
Pac.  351  (fictitious  name)  ;  Bailey  v.  Wig- 
gins, 5  Harr.  (Del.)  462,  60  Am.  Dec.  650; 
Allen  V.  Leonard,  28  lo-va  529;  Formwalt  v. 
Hylton,  66  Tex.  288,  1  S.  W.  376;  Hays  v. 
Creary,  60  Tex.  445;  Alford  v.  State,  8  Tex. 
App.  545.  See  also  cases  cited  in  Criminal 
Law,  12  Cyc.  301  note  39. 

37.  A  warrant  of  arrest  for  larceny  is  void 
where  both  complaint  and  warrant  fail  to 
state  that  the  article  stolen  had  any  value, 
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cause  of  commitment^  or  the  nature  of*'  a  public  offense  for  which  an  arrest  is 
properly  commanded  *•  and  the  substance  of  the  offense  charged,"  and  show  the 
magistrate's  authority  to  order  such  arrest." 

(ill)  Command  to  Arrest.  A  criminal  warrant  is  more  than  a  mere  license 
or  permit ;  it  must  contain  a  command  or  requirement  in  the  nature  thereof  to 
the  person  to  whom  it  is  directed  to  make  the  arrest." 

e.  Return.  The  warrant,  to  justify,  must  be  regularly  returned."  The  pro- 
priety of  the  return  actually  made  is  to  be  considered  in  the  light  of  consent  to  it 
by  the  arrested  person.^ 

C.  Public  Authority  Without  Process  —  l.  Justification  in  General. 
When  an  arrest  is  made  without  warrant  ^  justification  can  of  course  be  made  out 
only^'  by  showing  facts  and  circumstances^  which  constitute  legal  authority 
under  common-law  rules  ^'  or  statutory  enactments,^  authorizing  the  arrest,  in 


the  degree  of  punishment  depending  on  the 
value.  Frazier  v.  Turner,  76  Wis.  562,  45 
N.  W.  41.1.     But  compare  Payne  v.  Barnes, 

5  Barb.   (N.  Y.)   465. 

38.  See  cases  cited  in  Criminal  Law,  12 
Cyc.  301,  302.  Where  a  mittimus  does  not 
show  the  cause  of  commitment  and  the  jus- 
tice issuing  the  same,  the  constable  execut- 
ing it  as  well  as  the  person  assisting  the 
officer  are  liable.  Hiday  v.  Gilmore,  3  Blackf. 
(Ind.)  48.  See  also  Clyma  t;.  Kennedy,  64 
Conn.  310,  29  Atl.  539,  42  Am.  St.  Eep. 
194. 

39.  Not  necessarily  the  facts  constituting 
the    crime.      Pratt    v.    Bogardus,    49    Barb. 

(N.  Y.)  89.  See  also  cases  cited  in  Ceim- 
INAL  Law,  12  Cyc.  302  note  50. 

40.  Hewitt  V.  Newburger,  141  N.  Y.  538, 
36  N.  E.  593;  Warner  v.  Perry,  14  Hun 
(N.  Y.)  337;  Blythe  v.  Tompkins,  2  Abb. 
Pr.  (N.  Y.)  468;  Kramer  v.  Lott,  50  Pa.  St. 
495,  88  Am.  Dec.  556;  Baird  v.  Householder, 
32  Pa.  St.  168;  Williams  v.  Jones,  6  Phila. 
(Pa.)  541.  Compare  Smith  v.  Warden,  4 
Hun  (N.  Y.)  787.  For  a  sufficient  charge 
see  Gardner  v.  Bain,  5  Lans.   (N.  Y.)   256. 

41.  See  Criminal  Law,  12  Cyc.  301,  302. 
Failure  to  state  the  time  and  place  of  the 
alleged  offense  in  a  complaint  is  not  fatal  to 
the  warrant  when  the  validity  of  the  latter  is 
attacked  in  the  action  for  false  imprison- 
ment. Miller  v.  Woods,  23  Nebr.  200,  36 
N.  W.  483. 

42.  Vinton  v.  Weaver,  41  Me.  430. 

43.  Abbott  V.  Booth,  51  Barb.  (N.  Y.) 
546.  See  also  Palmer  v.  Allen,  5  Day 
(Conn.)    193. 

A  writ  containing  no  capias  is  void.  Buz- 
zell  V.  Emerton,  161  Mass.  176,  36  N.  E.  796. 

44.  Dehm  v.  Hinman,  56  Conn.  320,  15  Atl. 
741,  1  L.  E.  a.  374;  Slomer  v.  People,  25 
111.  70,  76  Am.  Dec.  786;  Munroe  v.  Merrill, 

6  Gray  (Mass.)  236,  an  execution.  See  also 
Stoyel  V.  Lawrence,  23  Fed.  Cas.  No.  13,517, 
Brunn.  Col.  Cas.  31,  3  Day  (Conn.)  1.  As 
to  admissibility  of  return  in  evidence  see 
Richmond  v.  Willis,  13  Gray   (Mass.)    182. 

45.  Poor  V.  Taggart,  37  N.  H.  544. 

46.  As  to  arrest  without  warrant  see  Ar- 
BEST,  3  Cyc.  877  et  seg. 

47.  In  the  absence  of  authority  to  arrest 
without  warrant  the  person  arresting  an- 
other  (Botts  V.  Williams,  17  B.  Mon.   (Ky.) 


687,  arrest  by  a  private  person  of  a  fugitive 
from  justice  from  another  state;  Moore  v. 
Durgin,  68  Me.  148,  arrest  by  member  of 
city  government;  Crumeill  v.  Hill,  2  N.  Y. 
City  Ct.  236,  arrest  by  private  persons  in 
cases  of  mere  misdemeanor;  Pesterfield  v. 
Vickers,  3  Coldw.  (Tenn.)  205,  arrest  by  po- 
lice officer  for  violation  of  ordinance  not 
committed  in  his  presence,  an  invalid  ordi- 
nance purporting  to  authorize  such  arrest), 
and  all  persons  aiding  or  abetting  (Harris  v. 
McReynolds,  10  Colo.  App.  532,  51  Pac.  1016; 
Bright  V.  Patton,  5  Mackey  (D.  C.)  534,  60 
Am.  Eep.  396;  Pow  v.  Beckner,  3  Ind.  475) 
are  liable  in  damages. 

48.  Mure  v.  Kaye,  4  Taunt.  34. 

49.  McMorris  v.  Howell,  89  N.  Y.  App.  Div. 
272,  85  N.  Y.  Suppl.  1018.  The  common-law 
rules  have  been  generally  reenacted  in  the 
several  states  with  little  or  no  restriction  in 
terms  or  scope;  their  operation  has,  however, 
been  extended  in  many  jurisdictions  so  as  to 
make  the  principles  apply  to  additional  cases. 
See  the  statutes  of  the  several  states. 

50.  IlliMois.—  Sha.nlej  v.  Wells,  71  111.  78, 
statute  authorizing  arrest  for  vagrancy,  etc., 
justifies  only  where  want  of  visible  means  of 
support  is  shown. 

Kentucky. —  Williams  v.  Blincoe,  5  Litt. 
171. 

Massachusetts. —  Sullivan  v.  Old  Colony  E. 
Co.,  148  Mass.  119,  18  N.  E.  678,  1  L.  E.  A. 
513  (as  to  statute  authorizing  carrier  to 
arrest  and  remove  disorderly  passenger)  ; 
Krulevitz  v.  Eastern  E.  Co.,  143  Mass.  228,  9 
N.  E.  613. 

Michigan. —  Filer  v.  Smith,  96  Mich.  347, 
55  N.  W.  999,  35  Am.  St.  Eep.  603  (officer 
not  justified  in  arresting  on  suspicion,  for 
adultery  under  a  statute  contemplating  the 
right  to  punish  in  the  injured  husband  or 
wife  only)  ;  White  v.  McQueen,  96  Mich.  249, 
55  N.  W.  843. 

New  York.—  Stahol  v.  Eoof,  164  N.  Y.  162, 
58  N.  E.  13,  15  N.  Y.  Cr.  155  (as  to  liability 
for  arresting  under  laws  forbidding  fishing  in 
private  grounds)  ;  Davis  v.  American  Soc, 
etc.,  75  N.  Y.  362  (statute  authorizing  ar- 
rest for  cruelty  to  animals  justifies  only  when 
it  is  shown  that  the  person  arrested  was 
found  violating  the  law ) . 

North  Carolina. —  State  v.  Hunter,  106 
N.  C.  796,  11  S.  E.  366,  8  L.  E.  A.  ,529,  arrest 
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many  instances  of  persons  only  when  found  committing  a  public  offense,^*  or  in 
others,  of  persons  reasonably  suspected  thereof.'^  This  justiiication  may  extend  to« 
cases  where  a  void  warrant  has  been  issued,^  and  to  clear  cases  of  mistaken  identity.^ 
2.  Arrest  by  Private  Person  —  a.  For  Breach  of  the  Peaee.  A  private  person 
is  justiiied  in  arresting  another,  with  the  exercise  of  reasonable  force,''  when  the- 
latter  is  guilty  of  a  breach  of  peace  ^  committed  in  the  presence  of  the  person 


■without  warrant  for  violation  of  unconstitu- 
tional ordinance  no  protection. 

yeajos.— Karner  v.  Stump,  12  Tex.  Civ. 
App.  460,  34  S.  W.  656.  As  to  arrest  of  in- 
toxicated person  see  Pratt  v.  Brown,  80  Tex. 
608,  16  S.  W.  443. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  30,  31. 

51.  /Himois.— Shanley  v.  Wells,  71  111.  78 
(officer  arresting  for  vagrancy  a  person  not 
in  fact  a  vagrant  is  not  justified  by  informa- 
tion which  led  him  to  arrest  in  good  faith)  ; 
Main  v.  MeCarty,  15  111.  441. 

Indiana. —  Harness  c.  Steele,  159  Ind.  286, 
64  N.  E.  875. 

Kansas. —  Prell  v.  McDonald,  7  Kan.  426, 
12  Am.  Rep.  423,  a  justice  and  ofBcer  arrest- 
ing for  fighting  and  disturbance  of  the  peace 
are  both  liable,  when  neither  was  present. 

KentuoTcy. —  Curran  v.  Taylor,  92  Ky.  537, 
18  S.  W.  232,  13  Ky.  L.  Rep.  750;  Richardson 
V.  Lawhon,  4  Ky.  L.  Rep.  998,  officer  justified 
in  arresting  if  what  is  done  in  his  presence 
is  a  prima  facie  public  offense,  although  of- 
fender in  fact  had  excuse  for  doing  what  he 
did. 

Louisiana. —  Boutte  v.  Emmer,  43  La.  Ann. 
9«0,  9  So.  921,  15  L.  R.  A.  63,  mayor  clothed 
with  judicial  authority  held  justified  in  ar- 
resting for  breach  of  the  peace  committed  in 
his  presence. 

'New  yor/c— Tobin  r.  Bell,  73  N.  Y.  App. 
Div.  41,  76  N.  Y.  Suppl.  425. 

Pennsylvania. — -Mulberry  v.  Fuellhart,  203 
Pa..  St.  573,  53  Atl.  504,  arrest  by  officer  for 
resisting  civil  process  in  his  hands  is  justifi- 
able. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  30,  31. 

Various  unauthorized  arrests. —  Neither  a 
private  person  nor  an  officer  can  arrest  with- 
out a  warrant  a  person  charged  with  a  less 
degree  of  crime  than  a  felony,  unless  the 
crime  is  committed  in  the  presence  of  the 
former.  Barth  v.  Heider,  6  D.  C.  312;  Hight 
V.  Naylor,  86  111.  App.  508.  See  also  Sun- 
dacher  v.  Block,  39  111.  App.  553;  and  Ae- 
EEST,  3  Cyc.  880,  885,  886.  Arrest  for  a 
misdemeanor  at  one  place,  by  direction  of  the 
sheriff,  who  is  at  another  place  with  the  war- 
rant, is  illegal.  McCullough  !'.  Greenfield, 
133  Mich.  463,  95  N.  W.  532,  62  L.  R.  A.  906. 
Finding  one  who  is  attempting  to  commit  a 
'  crime  is  not  the  same  as  finding  him  in  its 
commission.  Leete  v.  Hart,  L.  R.  3  C.  P.  322, 
37  L.  J.  C.  P.  157,  18  L.  T.  Rep.  N.  S.  292,  16 
Wkly.  Rep.  676. 

A  thief  found  removing  property  stolen  by 
him  is  found  committing  the  theft.  Griffith  v. 
Tavlor,  2  C.  P.  D.  194,  46  L.  J.  C.  P.  152,  36 
L.  T.  Rep.  N.  S.  5,  25  Wkly.  Rep.  196. 
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Arrest  for  an  act  not  technically  criminal 
inay  be  justified  if  the  act  was  of  an  aggres- 
sive character  and  supposed  to  be  criminal. 
Van  V.  Pacific  Coast  Co.,  120  Fed.  699. 

52.  Mere  misdemeanor  not  amounting  to 
breach  of  peace  does  not  justify.  See  Ar- 
rest, 3  Cyc.  880  notes  65,  66. 

53.  Wade  v.  Chaflfee,  8  R.  I.  224,  5  Am. 
Rep.  572,  574  note.  See  also  Douglass  v.  Bar- 
ber, 18  R.  I.  459,  28  Atl.  805;  Creagh  v. 
Gamble,  24  L.  R.  Ir.  458.  But  compare  Perry 
V.  Johnson,  37  Conn.  32;  Elwell  v.  Reynolds, 
6  Kan.  App.  545,  51  Pae.  578,  in  both  of 
which  cases  the  officer  arresting  on  a  void 
warrant  was  unable  to  justify,  imder  the  cir- 
cumstances, as  for  an  arrest  without  warrant. 

54.  Alalama. —  Sugg  v.  Pool,  2  Stew.  &  P. 
196. 

Iowa. —  Holmes  v.  Blyler,  80  Iowa  365,  45 
N.  W.  756. 

Louisiana. —  Wells  v.  Johnston,  52  La.  Ann.. 
713,  27  So.  185. 

Michigan.— 'MaMaiertd  v.  Gronlund,  92 
Mich.  222,  52  N.  W.  627,  31  Am.  St.  Rep. 
576. 

Texas. —  Wolf  v.  Ferryman,  82  Tex.  112,  17 

5.  W.  772 ;  Hays  v.  Creary,  60  Tex.  445. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  30,  31. 

55.  The  common-law  plea  was  molliter- 
manus  imposuit.  See  McLeod  v.  Bell,  3  U.  CL 
Q.  B.  61;  3  Chitty  PI.  p.  535.  See  also  As- 
SAITLT  AND  Battebt,  3"  Cyc.  1084. 

56.  Baynes    v.    Brewster,    2   Q.    B.    375,    1 

6.  &  D.  669,  6  Jur.  392,  11  L.  J.  M.  C.  5,  42' 
E.  C.  L.  720;  Cohen  v.  Huskisson,  6  L.  J. 
M.  C.  133,  M.  &  H.  150,  2  M.  &  W.  477. 
Causing  sufficient  public  alarm  and  excite- 
ment is  within  the  rule  (Webster  v.  Watts, 
11  Q.  B.  311,  12  Jur.  243,  17  L.  J.  Q.  B.  73, 
63  E.  C.  L.  311;  Wheeler  v.  Whiting,  9  C.  & 
P.  262,  38  E.  C.  L.  162;  Howell  v.  Jackson,  6 
C.  &  P.  723,  25  E.  C.  L.  657 ;  Cohen  v.  Hus- 
kisson, 6  L.  J.  M.  C.  133,  M.  &  H.  150,  2  M. 
&  W.  477;  Ingle  v.  Bell,  5  L.  J.  M.  C.  85,  1 
M.  &  W.  516),  as  is  also  disorderly  conduct 
by  "  hollering "  after  being  told  to  desist 
(Lewis  V.  Kahn,  15  Daly  (N.  Y.)  326,  5 
N.  Y.  Suppl.  661 )  ;  but  not  a  case  where  what 
is  done  amounts  to  a  mere  disturbance  (Wil- 
liams V.  Glenister,  2  B.  &  C.  699,  4  D.  &  R. 
217,  2  L.  J.  K.  B.  O.  S.  143,  26  Rev.  Rep.  525, 
9  E.  C.  L.  304,  riding  into  a  church  and  read- 
ing a  notice),  or  annoyance  or  insult  (Grant  v. 
Moser,  2  Dowl.  P.  C.  N.  S.  923,  7  Jur.  854,  12 
L.  J.  C.  P.  146,  5  M.  &  G.-  123,  6  Scott  N.  R. 
46,  44  E.  C.  L.  74,  persistently  ringing  a 
door-bell ) ,  or  making  a  noise  or  interrupt- 
ing and  asking  questions  of  a  speaker  at  a 
public  meeting  (Wooding  v.  Oxley,  9  C.  &  P> 
1,  38  E.  C.  L.  13 ;  Spilsbury  v.  Micklethwaite,. 
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arresting,"  or  where  there  is  reasonable  ground  for  apprehending  that  tlie  arrested 
person  is  about  to  commit  a  breach  of  the  peace,^'  or  a  well  founded  apprehension 
of  its  continuance  ^'  or  of  its  renewal.* 

b.  For  Felony.  To  justify  a  private  individual  in  making  an  arrest  for  felony, 
he  must  sufficiently  plead  and  prove  :  (1)  That  a  felony  had  been  committed," 
and  (2)  that  there  was  reasonable  ground  for  believing  of  his  own  knowledge 
that  the  person  arrested  was  guilty  thereof,*^  or  that  the  felony  was  committed 
in  his  presence.** 

e.  Authorizing  Arrest.  A  private  person  will  be  protected  in  giving  another 
in  charge  of  an  officer  without  process,  only  within  the  limits  of  the  law  which 
would  justify  the  arrest  by  such  person  himself;"  but  his  responsibility  is  con- 
fined to  his  connection  as  cause  of  the  wrong.*' 


1  Taunt.  146,  9  Rev.  Eep.  717.  See  also 
Lucas  V.  Mason,  L.  R.  10  Exch.  251,  44  L.  J. 
Exch.  145,  33  L.  T.  Rep.  N.  S.  13,  23  Wkly. 
Rep.  924),  or  a  mere  civil  trespass  {Rose  V. 
Wilson,  1  Ring.  353,  8  Moore  C.  P.  362,  2 
L.  J.  C.  P.  O.  S.  14,  8  E.  C.  L.  544;  Parring- 
ton  V.  Moore,  2  Exch.  223,  17  L.  J.  M.  C.  117; 
Norwood  V.  Pitt,  5  H.  &  N.  801,  6  Jur.  N.  S. 
614,  29  L.  J.  Exch.  127;  Jordan  v.  Gibbon,  8 
L.  T.  Rep.  N.  S.  391;  Spilsbury  v.  Mickle- 
thwaite,  1  Taunt.  146,  9  Rev.  Rep.  717).  As 
to  what  amounts  to  a  common-law  breach  of  / 
the  peace  see  Breach  of  the  Pea.ce,  5  Cyc. 
1024  et  seq.;  Assault  and  Batteet,  3  Cyc. 
1014.  As  to  arrest  by  private  persons  with- 
out a  warrant  for  breach  of  the  peace  see 
Abeest,  3  Cyc.  885. 

57.  That  is,  where  he  is  a  witness  of  the 
disturbance  and  does  not  act  merely  on  the 
information  of  others    (Timothy  v.  Simpson, 

1  C.  M.  &  R.  757,  6  C.  &  P.  499„.4  L.  J.  M.  C. 
73,  5  Tyrw.  244,  25  E.  C.  L.  544.  See  also 
cases  cited  in  Aebest,  3  Cyc.  885  note  91), 
and  when  he  makes  the  arrest  at  the  time  of 
the  commission  of  the  ofiFense  (see  cases  cited 
in  Aebest,  3  Cyc.  886  note  92 ) . 

He  may  stop  an  afEray,  and  his  liability 
does  not  depend  upon  the  correctness  of  his 
judgment  as  to  which  is  the  aggressor.  Tim- 
othy V.  Simpson,  1  C.  M.  &  R.  757,  6  C.  &  P. 
499,  4  L.  J.  M.  C.  73,  5  Tyrw.  244,  25  E.  C.  L. 
544.  But  it  is  no  justification  that  plaintiff 
being  engaged  in  an  affray  was  taken  into 
custody  until  he  could  be  brought  beforfe  a 
justice,  without  stating  that  defendant  was 
an  officer  or  acted  under  a  warrant.  Phillips 
V.  Trull,  11  Johns.  (N.  Y.)  486.    See  Affeay, 

2  Cvc.  49. 

58.  Sloan  v.  Schomaker,  136  Pa.  St.  382, 
20  Atl.  525;  Grant  v.  Moser,  2  Dowl.  P.  C. 
N.  S.  923,  7  Jur.  854,  12  L.  J.  C.  P.  146,  5 
M.  &  G.  123,  6  Scott  N.  R.  46,  44  E.  C.  L.  74. 

59.  Baynes  v.  Brewster,  2  Q.  B.  375,  1 
G.  &  D.  669,  6  Jur.  392,  11  L.  J.  M.  C.  5, 
42  E.  C.  L.  720;  Price  v.  Seeley,  10  CI.  &  F. 
28,  8  Eng.  Reprint  651;  Ingle  v.  Bell,  5  L.  J. 
M.  C.  85,  1  M.  &  W.  516.     See  also  Aeeest, 

3  Cyc.  885. 

60.  Timothy  v.  Simpson,  1  C.  M.  &  R.  757, 
6  C.  &  P.  499,  4  L.  J.  M.  C.  73,  5  Tyrw.  224, 
25  E.  C.  L.  544;  and  cases  cited  in  Areest, 
3  Cyc.  886  note  92. 

61.  See  Abbest,  3  Cyc.  885  note  89.  But 
an  officer  may  justify  even  if  no  felony  has 


in  fact  been  committed.  5  Inst.  52.  See 
also  infra,  VII,  C,  3;  and  cases  cited  in  Ae- 
best, 3  Cyc.  879  note  63. 

63.  Iowa. —  Allen  v.  Leonard,  28  Iowa  529. 

Kansas. —  Garnier  v.  Squires,  62  Kan.  321, 
62  Pac.  1005. 

"New  York. —  Mandeville  v.  Guernsey,  51 
Barb.  99;  Gurnsey  v.  Lowell,  9  Wend.  319; 
Holley  V.  Mix,  3  Wend.  350,  20  Am.  Dec. 
702. 

'North  Carolina. —  Brockway  v.  Crawford, 
48  N.  C.  433,  67  Am.  Dec.  250. 

Pennsylvania. —  Com.  v.  Deacon,  8  Serg.  & 
R.  47. 

Texas. —  Doughty  v.  State,  33  Tex.  1. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  30,  31.  See  also  Aebest,  3  Cyc. 
885  note  89 ;  888  note  8. 

Mistaken  identity. — It  is  doubtful  whether, 
in  an  action  for  false  imprisonment,  mere 
personal  resemblance  between  plaintiff  and 
the  person  who  had  committed  the  felony 
can  afford  reasonable  ground  of  suspicion, 
justifying  an  arrest  without  a  warrant.  But 
at  all  events  the  plea  will  fail  unless  either 
defendant  himself  saw  the  felony  committed, 
or  unless  the  person  who  saw  it  and  on  whose 
information  he  acted  spoke  positively  to  the 
identity.  Rayner  v.  German,  1  F.  &  F. 
700. 

63.  It  is  enough  if  such  individual  saw  the 
felony  committed.  Rayner  v.  German,  1 
F.  &  F.  700. 

Preponderance  of  evidence  of  guilt  is  suffi- 
cient and  may  justify  shooting  the  accused 
if  necessary  to  secure  his  arrest.  Lander  v. 
Miles,  3  Greg.  35. 

If  no  felony  has  been  actually  committed, 
reasonable  suspicion  and  probable  cause  only 
mitigate  damages.  See  infra,  XIII,  C;  and 
cases  cited  supra,  note  62. 

64.  Such  as  a  breach  of  peace  (Ryan  v. 
Hudson,  1  N.  Y.  City  Ct.  Suppl.  12),  dis- 
orderly conduct  in  a  store  (Sloan  v.  Scho- 
maker, 136  Pa.  St.  382,  20  Atl.  525),  or 
malicious  destruction  of  his  property  (Palmer 
V.  Maine  Cent.,  R.  Co.,  92  Me.  399,  42  Atl. 
800,  69  Am.  St.  Rep.  513,  44  L.  R.  A.  673; 
Coogan  V.  McArdle,  1  N.  Y.  City  Ct.  231), 
committed  in  his  presence. 

65.  Murphy  v.  Walters,  34  Mich.  180;  Page 
V.  Miller,  13  Ohio  Cir.  Ct.  663,  6  Ohio  Cir. 
Dec.  676.  See  also  supra,  V.  If  he  acts 
without   malice   and   makes   no   request   and 
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d.  Assisting  Officer.  A  person  who  assists  an  oflBcer  in  the  performance  of 
his  legal  duty,  although  without  process,**  is  justified  at  least,®''  whenever  the 
officer  would  be  justified.  It  cannot  be  unlawful  to  take  part  in  a  lawful  act.*^ 
But  if  the  justification  of  the  arrest  itself  fails,  the  officer  and  those  who  aid  or 
abet  him  may  also  be  liable."*  The  justification  extends  to  assistance  rendered  the 
officer  at  his  request,  although  that  officer  by  subsequent  conduct  becomes  a  tres- 
passer.™ Justification  exists  only  in  respect  of  a  known  peace  officer,  authorized 
to  arrest ;  persons  are  bound  to  know  his  authority,  and  if  he  is  a  trespasser  for 
want  of  it  persons  assisting  him  are  liable.'^ 

3.  Arrest  by  Peace  Officer  —  a.  For  Felony.  A  peace  officer  is  justified  in 
arrests  made  without  warrant  in  cases  of  felony,™  alike  whether  he  acts  on  his 
own  knowledge  or  upon  sufficient  information  derived  from  others,'''  if  it  be 
shown  that  the  person  arrested  was  reasonably  suspected  of  guilt.''*  He  may  so 
be  justified  also  where  a  felony  has  been  actually,  or  is  being,  or  is  about  to  be, 


takes   no   part   he   is  not  liable.     Nowak  v. 
Waller,  10  N.  Y.  Suppl.  199. 

When  he  originates  the  arrest  and  the  offi- 
cer does  what  he  would  not  be  authorized 
and  bound  to  do  on  his  own  authority  the 
former  is  responsible.  Derecourt  v.  Corbish- 
ley,  5  E.  &  B.  188,  1  Jur.  N.  S.  870,  24  L.  J. 
Q.  B.  313,  3  Wkly.  Hep.  513,  85  E.  C.  L.  188. 
See  also  supra,  V. 

66.  As  to  what  constitutes  assisting  see 
Williams  v.  Williams,  4  Thomps.  &  C.  (N.  Y.) 
251.  As  to  being  present  see  Oooper  v.  John- 
son, 81  Mo.  483.     See  also  supra,  V. 

67.  The  rule  has  been  more  broadly  stated, 
viz.,  that  the  persons  called  upon  by  an  officer 
holding  a  warrant  to  arrest,  in  the  arrest  of 
a  party  charged  with  crime,  are  protected, 
whether  they  had  a  warrant  at  the  time  of 
arrest  or  not.  Kirbie  v.  State,  5  Tex.  App. 
60.  But  see  Karner  v.  Stump,  12  Tex.  Civ. 
App.  460,  34  S.  W.  656. 

68.  As  assisting  an  officer  unable  to  arrest 
(Main  v.  McCarty,  15  111.  441),  or  in  arrest- 
ing a  person  obstructing  a  public  officer  in 
the  execution  of  his  duty  (Wooding  v.  Oxley, 
9  C.  &  P.  1,  38  E.  C.  L.  13;  Spilsbury  v. 
Micklethwaite,  1  Taunt.  146,  9  Rev.  Rep. 
717).  So  the  person  assisting  may  justify 
under  call  of  an  officer  to  take  a  refractory 
prisoner  to  jail.  O'Boyle  v.  Brown,  Wright 
(Ohio)  465.  The  rule  has  been  extended  by 
construction  to  a  case  when  the  officer,  com- 
manding others  to  assist  him,  was  actually 
absent  in  furtherance  of  a  design  of  making 
an  arrest  to  preserve  the  peace.  Coyles  v. 
Hurtin,  10  Johns.  (N.  Y.)'  85. 

69.  Bright  v.  Patton,  5  Mackey  (D.  C.) 
534,  60  Am.  Rep.  396 ;  Pow  v.  Beckner,  3  Ind. 
475;  Cooper  v.  Johnson,  81  Mo.  483.  As  in 
cases  of  arrest  of  the  wrong  person  (John- 
ston V.  Riley,  13  Ga.  97.  See  also  Baruette  v. 
Hicks,  6  Tex.  352,  under  a  warrant.  Compare 
McMahan  l}.  Green,  34  Vt.  69,  80  Am.  Dee. 
665.  And  see  supra,  VII,  B),  or  breaking  an 
outer  door  of  a  dwelling  to  make  an  arrest 
on  civil  process  (Hooker  t.  Smith,  19  Vt.  151, 
47  Am.  Dec.  679). 

70.  Mitchell  v.  State,  12  Ark.  50,  54  Am. 
Dec.  253;  Dehn  v.  Hinman,  56  Conn.  320,  15 
Atl.  741,  1  L.  R.  A.  374.  A  fortiori  such 
person  is  not  made  responsible  because  the 
officer  fails  to  return  his  writ.    Dehn  v.  Hin- 
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man,  56  Conn.  320,  15  Atl.  741,  1  L.  R.  A. 
374. 

71.  Dietrichs  v.  Schaw,  43  Ind.  175.  Legal 
appointment,  issuance  of  commission,  and  all 
steps  necessary  to  clothe  him  with  authority 
must  be  shown.  Union  Depot,  etc.,  Co.  v. 
Smith,  16  Colo.  361,  27  Pac.  329. 

73.  Malimiemi  v.  Gronlund,  92  Mich.  222, 
52  ISr.  W.  627,  31  Am.  St.  Rep.  576.  See  also 
infra,  note  73  et  seq. ;  and  cases  cited  in  Ae- 
BEST,  3  Cye.  878,  879.  An  officer,  to  justify 
because  of  his  official  privilege,  must  show 
the  fact  of  holding  office  at  the  time  of  ques- 
tioned conduct.  Union  Depot,  etc.,  Co.  v. 
Smith,  16  Colo.  361,  27  Pac.  329;  Pooler  v. 
Reed,  73  Me.  129. 

73.  California. —  People  v.  Pool,  27  Cal. 
572. 

Cormecticut. —  Knot  v.  Gay,  1  Root  66. 

Delaware. —  State  v.  List,  Houst.  Cr.  Gas. 
133. 

Illinois. —  Shanley  v.  Wells,  71  111.  78. 

Ifame.— Burke  v.  Bell,  36  Me.  317. 

Michigan. —  Drennan  v.  People,  10  Mich. 
169. 

New  York. —  Hawley  v.  Butler,  48  Barb. 
101,  54  Barb.  490;  Brown  v.  Chadsey,  39 
Barb.  253;  Wilson  v.  King,  39  N.  Y.  Super. 
Gt.  384;  Slater  v.  Wood,  9  Bosw.  1.5,  26; 
Matter  of  Henry,  29  How.  Pr.  185;  Taylor 
V.  Strong,  3  Wend.  384;  HoUey  v.  Mix,  3 
Wend.  350,  20  Am.  Dee.  702. 

England. —  Gosden  v.  Elphick,  4  Exch.  445, 
13  Jur.  989,  19  L.  J.  Exch.  9,  8  N.  Y.  Leg. 
Obs.  204. 

Canada. —  Rogers  tJ.Van  Valkenburgh,  20 
v.  C.  Q.  B.  218;  Cottrell  v.  Hueston,  7  U.  C. 
C.  P.  277. 

See  23  Cent.'  Dig.  tit.  "False  Imprison- 
ment," §§  30,  31. 

A  telegram  may  be  sufficient.  Filer  v. 
Smith,  96  Mich.  347,  55  N.  W.  999,  35  Am. 
St.  Rep.  603.  But  see  cases  cited  in  Abekst, 
3  Cye.  887  note  6. 

When  no  felony  has  been  committed  an 
officer  may  nevertheless  be  justified  in  arrest- 
ing on  the  information  of  a  private  person 
who  by  causing  the  arrest  makes  himself 
]iable.  Hedges  v.  Chapman,  2  Bing.  523,  9 
E.  C.  L.  688. 

74.  Filer  v.  Smith,  102  Mich.  98,  60  N.  W. 
297.    See  also  infra,  VIII,  C,  4,  a. 
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committed,'''  and  where,  although  not  in  fact  committed,  reasonable  grounds  for 
believing  that  it  was  committed  are  shown.'* 

ta.  For  Public  Security.  A  peace  officer  is  also  justified  in  arresting  when 
public  security  demands  it,  as  in  cases  of  actual "  or  reasonably  apprehended 
breach  of  peace,'^  and  in  arresting  a  person  resisting  the  proper  enforcement  of 
the  law  by  himself  ™  or  by  other  officers.^" 

4.  Probable  Cause  —  a.  Essential  to  Justification.  Keasonable  and  probable 
cause  for  belief  in  the  guilt  of  the  person  detained  *'  is  essential  to  legal  justifica- 
tion ®  of  arrest  by  an  officer  for  a  public  offense  without  a  warrant  ^'  or  by  a 


75.  See  Abrest,  3  Cyc.  878,  879. 

76.  /iJiMois.— Bryan   K.    Bates,    15   111.   87. 
Indiana. —  Scircle  v.  Neeves,  47  Ind.  289. 
Michigan. —  Maleolmson  v,  Scott,  56  Mich. 

459,  23  N.  W.  166;  Quinn  v.  Heisel,  40  Mich. 
576. 

New  York. —  HoUey  v.  Mix,  3  Wend.  350, 
20  Am.  Dee.  702. 

North  Carolina. —  Neal  v.  Joyner,  89  N.  C. 
287. 

Vermont. —  In  re  Powers,  25  Vt.  261. 

England. —  Samuel  v.  Payne,  Dougl.  ( 3d 
ed.)  359;  Hogg  v.  Ward,  3  H.  &  N.  417,  4 
Jur.  N.  S.  885,  27  L.  J.  Exeh.  443,  6  Wkly. 
Eep.  595.  See  also  Beckwith  v.  Philby,  6 
B.  &  C.  635,  9  D.  &  R.  487,  13  E.  C.  L.  287, 

5  L.  J.  M.  C.  O.  S.  132. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  30,  31;  and  eases  cited  in  Arbest, 
3  Cyc.  879. 

77.  See  cases  cited  in  Arrest,  3  Cyc.  881 
note  72.  A  fortiori  in  ease  of  persistent  abuse 
of  an  officer  and  threats  to  kill  him,  he  is 
justified.  Davis  v.  Burgess,  54  Mich.  514, 
20  N.  W.  540,  52  Am.  Rep.  828.  But  he  is 
not  justified,  if,  having  seen  a  breach  of 
peace,  he  departs  and  thereafter  returns  and 
arrests  without  warrant.  Meyer  v.  Clark,  41 
N.  Y.  Super.  Ct.   107. 

78.  See  cases  cited  in  Arrest,  3  Cyc.  883 
note  78. 

A  town  marshal  may  make  an  arrest  be- 
fore an  actual  breach  of  the  peace  is  com- 
mitted, if  he  has  reasonable  grounds  to  ap- 
prehend violence.  Hayes  v.  Mitchell,  80  Ala. 
183 ;  Ryan  v.  Hudson,  1  N.  Y.  City  Ct.  Suppl. 
12. 

The  justification  extends  only  to  detention 
as  long  as  there  is  danger  of  renewal.  Reg. 
V.  Lesley,  Bell   C.  C.  220,   8  Cox  C.  C.  269, 

6  Jur.  N.  S.  202,  29  L.  J.  M.  C.  97,  1  L.  T. 
Rep.  N.  S.  452,  8  Wkly.  Rep.  220. 

79.  Main  v.  McCarty,  15  111.  441;  Braddy 
V.  Hodges,  99  N.  C.  319,  5  S.  E.  17;  Richard- 
son V.  Dybedahl,  (S.  D.  1904)  98  N.  W.  164; 
Mosley  v.  State,  23  Tex.  App.  409,  4  S.  W. 
907,  arrest  of  person  attempting  a  rescue. 
See  also  Smith  v.  Botens,  13  N.  Y.  Suppl. 
222. 

The  sheriff  of  one  county  cannot  make  an 
arrest  in  another  county  except  on  fresh  pur- 
suit in  case  of  an  escape,  nor  can  he  detain 
in  another  county  an  arrested  person  whom 
he  has  taken  into  that  county  unless  he  is 
takinc;  him  througrh  the  county  on  a  writ  of 
habeas  corpus.  Page  v.  Staples,  13  R.  I. 
306. 

80.  Officers  relying  in  good  faith  on  the 


statement  of  another  officer  engaged  in  an  en- 
counter with  persons  arrested  by  him  in  good 
faith  are  protected,  although  that  other  offi- 
cer was  in  fact  the  aggressor.  Dilcher  v. 
Raap,  73  111.  266.  So  a  sergeant  of  volun- 
teers is  justified  in  arresting  on  strong  proba- 
bility for  interfering  with  military  authority. 
Teagarden  v.  Graham,  31  Ind.  422. 

81.  The  officer  must  show  reasonable  proof 
that  the  person  was  committing  wrong;  not 
merely  that  he  acted  in  good  faith  and  had 
probable  cause  to  suspect  that  the  arrested 
person  was  violating  the  law.  Kennedy  v. 
Favor,  14  Gray  (Mass.)  200.  See  also  cases 
cited  in  Arrest,  3  Cyc.  888  note  7. 

There  must  be:  (1)  An  honest  belief  of 
the  accuser  (Forbes  v.  Hagman,  75  Va.  168; 
Allen  V.  Wright,  8  C.  &  P.  522,  34  E.  C.  L. 
870)  ;  (2)  such  belief  must  be  based  on  an 
honest  conviction  of  the  existence  of  the  cir- 
cumstances which  led  the  accuser  to  that  con- 
clusion; (3)  such  secondly  mentioned  be- 
lief must  be  based  upon  reasonable  grounds; 
and  (4)  the  circumstances  so  believed  and 
relied  on  by  the  accuser  must  be  such  as 
amount  to  reasonable  ground  for  belief  in  the 
guilt  of  the  accused  (Hicks  r.  Faulkner,  46 
J.  P.  420,  46  L.  T.  Rep.  N.  S.  127  [affirming  8 
Q.  B.  D.  167,  51  L.  J.  Q.  B.  268,  30  Wkly. 
Hep.  545] ) .  See  also  cases  cited  in  Arrest,  3 
Cyc.  887,  888.  The  suspicion  to  justify  must 
be  reasonable.  Clow  v.  Wright,  Brayt.  (Vt.) 
118.  Detention  by  an  officer  on  reasonable 
grounds  to  suspect  one  of  receiving  stolen 
goods,  knowing  them  to  be  stolen,  will  justify. 
Rohan  v.  Sawin,  5  Cush.  (Mass.)  281.  Mere 
suspicion  without  proof  is  not  sufficient. 
Karner  v.  Stump,  12  Tex.  Civ.  App.  460,  34 
S.  W.  656.  Nor  is  actual  belief  sufficient; 
there  must  be  good  reason  for  the  belief.  Gee 
V.  Patterson,  63  Me.  49 ;  Winebiddle  v.  Porter- 
field,  9  Pa.  St.  137. 

82.  But  the  arrest  may  be  justified,  al- 
though it  should  turn  out  that  the  person 
arrested  was  innocent  of  the  charge.  John- 
son V.  State,  30  Ga.  426;  HoUey  v.  Mix,  3 
Wend.  (N.  Y.)  350,  20  Am.  Dec.  702;  Eanes 
V.  State,  6  Humphr.  (Tenn.)  53,  44  Am.  Dec. 
289. 

83.  Kennedy  v.  Favor,  14  Gray  (Mass.) 
200.  As  where  he  arrests  on  the  request  of 
nnother  person,  in  case  of  felony  (Hogg  v. 
Ward.  3  H.  &  N.  417,  4  Jur.  N.  S.  885,  27 
L.  J.  Exch.  443,  6  Wkly.  Rep.  595 ) ,  or  assault 
(Griffin  v.  Coleman,  4  H.  &  N.  265,  28  L.  J. 
Exch.  134),  and  on  the  part  of  a  person  re- 
qxiesting  an  officer  to  arrest  (Taaffe  v.  Slevin, 
11  Mo.  App.  507). 
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private  person,^  and  completes  a  defense^  within  the  restrictions  imposed  by 
law.^°  Want  of  mahce  does  not  alone  afEord  protection ; "  on  tlie  other  hand 
malice  is  immaterial  if  probable  cause  and  proper  conduct  appear.^ 

b.  Suffleieney  of  Facts  to  Constitute  —  (i)  Gensbally.  What  is  probable 
cause  for  arrest  ^'  depends  upon  all  the  circumstances  of  each  case,'"  including 
delay  which  might  enable  the  guilty  person  to  escape,'^  the  nature  of  the  informa- 
tion/^ the  character  of  the  person  at  whose  instance  the  alleged  wrongful  arrest  is 


84.  Kentucky. —  Richardson  v.  Lawhon,  4 
Ky.  li.  Rep.  998. 

Massachusetts. —  Rohan  v.  Sawin,  5  Cuah. 
281. 

Michigan. —  Maliniemi  v.  Gronlimd,  92 
Mich.  222,  52  N.  W.  627,  31  Am.  St.  Rep.  576. 
And  see  Malcolmson  v.  Scott,  56  Mich.  459,  23 
N.  W.  166. 

Tffew  York. —  Wilson  v.  King,  39  N.  Y. 
Super.  Ct.  384. 

Vermont.—  Aldrieh  v.  Weeks,  62  Vt.  89,  19 
Atl.    115;    Clow  V.   Wright,   Brayt.    118. 

England. —  Hailea  v.  Marks,  7  H.  &  N.  56, 
7  Jur.  N.  S.  851,  30  L.  J.  Exch.  389,  4  L.  T. 
Rep.  N.  S.  805,  9  Wkly.  Rep.  808.' 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  31. 

85.  Mexican  Cent.  R.  Co.  v.  Gehr,  66  111. 
App.  173;  Billington  v.  Hoverman,  18  Ohio 
Cir.  Ct.  637,  7  Ohio  Cir.  Dee.  358.  As  in  con- 
nection with  a  warrant  general  in  terms. 
Lewis  V.  Rose,  6  Lans.  (N.  Y.)  206. 

86.  See  supra,  note  81  e<  seq.  The  effect  of 
proof  of  probable  cause  when  insufficient  as 
a  complete  justification  is  to  mitigate  dam- 
ages. Sugg  V.  Pool,  2  Stew.  &  P.  (Ala.)  196. 
See  infra,  XIII,  C. 

87.  Shanley  v.  Wells,  71  111.  78;  Allen  v. 
Leonard,  28  Iowa  529;  Macfarlane  v,  Ellis, 
1  F.  &  F.  288.  But  where  an  officer  arrests 
a  person  iu  pursuance  of  a  statute,  and  with- 
out warrant,  and  restrains  him  in  a  proper 
place  and  manner,  no  malice  can  be  proved 
against  him.  Kennedy  v.  Favor,  14  Gray 
(Mass.)  200;  Grace  v.  Dempsey,  75  Wis.  313, 

45  N.  W.  1127. 

88.  See  Kennedy  v.  Favor,  14  Gray  (Mass.) 
^00;  and  cases  cited  supra,  note  87.  And 
good  faith  in  the  arrest  of  a  debtor  believed 
i,o  be  about  to  abscond  justifies  arrest. 
Aldrieh  v.  Weeks,  62  Vt.  89,  19  Atl.  115. 

89.  Bostick  v.  Rutherford,  11  N.  C.  83; 
-Tohnston  ■«.  Martin,  7  N.  C.  248. 

Similar  handwriting  is  not  per  se  and 
without  other  circumstances  probable  cause 
for  preferring  a  charge  of  perjury  against  a 
person  whose  handwriting  is  like  that  of  a 
forged  instrument.  Clements  v.  Ohrly,  2 
C.  &  K.  686,  61  E.  C.  L.  686;  McRae  v. 
Oneal,  13  N".  C.  166,  previous  suspicious  con- 
duct of  arrested  person.  Those  who  honestly 
seek  the  enforcement  of  the  law,  and  are  sup- 
ported by  circumstances  which  will  warrant 
a  reasonable  man  in  the  belief  that  the 
party  suspected  may  be  guilty  of  the  offense 
charged,  should  not  be  made  unduly  appre- 
hensive that  they  will  be  held  answerable  in 
damages.  Lyons  v.  Carroll,  107  La.  471,  31 
So.  760. 

90.  Sufficient  proof  of  probable  cause. — For 
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cases  where  the  facts  were  held  sufficient  to 
show  probable  cause   see  the  following: 

Indiana. —  Teagarden  v.  Graham,  31  Ind. 
422. 

Kansas. —  Wichita,  etc.,  R.  Co.  v.  Quinn,  57 
Kan.  737,  48  Pac.  132. 

Michigan. —  See  Firestone  v.  Rice,  71  Mich. 
377,  38  N.  W.  885,  15  Am.  St.  Rep.  266. 

Nebraska. —  See  Diers  v.  Mallon,  46  Nebr. 
121,  64  N.  W.  722,  50  Am.  St.  Rep.  598. 

New  yorfc.— Swart  v.  Rickard,  148  N.  Y. 
264,  42  N.  E.  665  [reversing  74  Hun  339,  26 
N.  Y.  Suppl.  408];  Farnam  v.  Feeley,  56 
N.  Y.  451;  Olmstead  v.  Dolan,  2  Silv.  Su- 
preme 5C1,  6  N.  Y.  Suppl.  130;  Perry  v. 
Sutley,  18  N.  Y.  Suppl.  633. 

Pennsylvania. —  Neall  v.  Hart,  115  Pa.  St. 
347,  8  Atl.  628,  2  Am.  St.  Rep.  559. 

England. —  Jones  v.  Howell,  29  L.  J.  Exch. 
19,  1  L.  T.  Rep.  N.  S.  330,  8  Wkly.  Rep.  151. 

Canada. —  Mayer  v.  Vaughan,  20  Quebec 
Super.  Ct.  549,  letter  carrier,  decoy  letter. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment,'' §  31. 

Insufficient  proof  of  probable  cause. —  For 
cases  where  the  facts  were  held  insufficient  to 
show  probable  cause  see  the  following: 

Illinois. —  Newton  v.  Locklin,  77  111.  103. 

Iowa. —  Allen  v.  Leonard,  28  Iowa  529. 

Massachusetts. —  Londy  v.  Driscoll,  175 
Mass.  426,  56  N.  E.  598. 

North  Carolina.^  State  v.  Hunter,  106 
N.  C.  796,  11  S.  E.  366,  8  L.  R.  A.  529. 

Pennsylvania. —  Grohmann  v.  Kirschman, 
168  Pa.  St.  189,  32  Atl.  32. 

United  States.— .Fa,Tk  v.  Taylor,  118  Fed. 
34,  55  C.  C.  A.  56. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  31. 

Arrest  of  passenger  by  conductor. —  For 
cases  of  probable  cause  see  Southern  R.  Co.  v. 
Gresham,  114  Ga.  183,  39  S.  E.  883;  Strieker 
V.  Pennsylvania  R.  Co.,  60  N.  J.  L.  230,  37 
Atl.  776 ;  Loggins  v.  Southern  R.  Co.,  64  S.  C. 
321,  42  S.  E.  163;  Claiborne  v.  Chesapeake, 
etc.,  R.  Co.,  46  W.  Va.  363,  33  S.  E.  262. 

91.  Neal  v.  Joyner,  89  N.  C.  287.  But 
mere  dread  that  the  guilty  party  might  es- 
cape is  not  alone  sufficient.  Somerville  v. 
Richards,  37  Mich.  299. 

92.  Wheeler  v.  McQueen,  96  Mich.  249,  55 
N.  W.  843;  Diers  v.  Mallon,  46  Nebr.  121,  64 
N.  W.  722,  50  Am.  St.  Rep.  598;  Chatfield 
V.  Comerford,  4  F.  &  F.  1008.  See  also  Filer 
V.  Smith,  96  Mich.  347,  55  N.  W.  999,  35 
Am.  St.  Rep.  603;  and  cases  cited  in  Aekest, 
3  Cyc.  887. 

A  conductor's  telegram,  complaining  of  dis- 
orderly conduct  of  a  passenger  whom  he  was 
unable   to   eject,   may  show   probable   cause. 
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made/'  the  condition  of  the  person  arrested,'*  and  the  extent  of  possible  inquiry, 
as  to  facts  and  circumstances.^' 

(ii)  DmcsAROE  OB  Conviction.  Vohintary  dismissal  of  proceedings  on 
wliicli  plaintiff  was  arrested,''  or  his  discharge  from  arrest,'^  or  his  acquittal  after 
trial  or  examination  ^  is  presumptive  evidence  of  want  of  probable  cause  for  his 
arrest,  but  is  not  invariably  fatal  to  justification  by  probable  cause."  A  final 
conviction  on  the  charge  for  which  the  arrest  was  made'  sufliciently  shows 
probable  cause.^ 

5.  Justification  For  What  Conduct  —  a.  Duty  of  Arresting'  Party.  The  primary 
duty  of  the  person  arresting  another  without  process  is  to  release  him  forthwith  if 
satisfied  of  his  innocence '  or  to  take  him  *  without  unnecessary  violence,^  by  the 


Baltimore,  etc.,  R.  Co.  v.  Cain,  81  Md.  87,  31 
Atl.  801,  28  L.  R.  A.  (iSS.  But  compare 
Miller  v.  Fano,  134  Cal.  103,  66  Pac.  183. 

Information  given  by  a  person  on  whom 
the  officer  had  good  reason  to  rely  may  suf- 
fice.   Van  V.  Pacific  Coast  Co.,  120  Fed.  699. 

Miscellaneous  facts. —  But  an  unverified 
rumor  charging  crime  to  an  innocent  person 
(Somerville  v.  Richards,  37  Mich.  299),  a 
letter  written  by  the  chief  of  police  in  an- 
other city  (Malcomson  v.  Scott,  56  Mich.  459, 
23  N.  W.  166),  a  claim  of  commission  of 
crime  in  another  state  ( Wells  v.  Johnston,  52 
La.  Ann.  713,  27  So.  185),  or  the  advice  of 
a  police  officer  (Barth  v.  Heider,  6  D.  C.  312. 
See  also  McCarthy  v.  De  Armit,  99  Pa.  St. 
63)  may  not  alone  constitute  justification. 
The  information  that  will  justify  the  making 
of  a  criminal  complaint  and  relieve  the  party 
from  liability  for  false  imprisonment  must  be 
of  such  character  and  obtained  from  such 
sources  that  business  men  generally,  of  ordi- 
nary care,  prudence,  and  discretion,  would 
act  upon  it  under  similar  circumstances. 
Livingston  v.  Burroughs,  33  Mich.  511.  See 
also  eases  cited  in  Abbest,  3  Cyc.  887  note  4. 

A  private  person  cannot  justify  by  infomia- 
tion  imparted  to  him  by  others.  See  cases 
cited  in  Arbest,  3  Cyc.  888  note  8. 

93.  The  arrest  on  request  of  a  person  not 
a  judicial  officer  is  justifiable  only  when  the 
emergency  is  urgent.  Hodgson  v.  Millward, 
3  Grant  (Pa.)  406.    The  arrest  of  a  husband, 

.on  complaint  of  violence,  by  his  wife  after 
verification  (State  v.  Stouderman,  6  La.  Ann. 
286),  or  when  engaged  in  conflict  with  his 
wife  (Richardson  v.  Lawhon,  4  Ky.  L.  Rep. 
998)  is  justifiable.  Arrest  on  a  statement 
made  under  military  compulsion  but  known 
to  be  false  does  not  justify.  Huggins  v. 
Toler,  1  Bush  (Ky.)   192. 

94.  That  plaintiff  was  intoxicated  after  an 
assault  was  held  sufficient  justification  for 
arrest  arrd  detention  three  hours  until  regular 
charge  could  be  made.  Wiltse  v.  Holt,  95  Ind. 
469.  That  plaintiff  was  drunk  and  disturb- 
ing church  services  is  sufficient.  Hutchin- 
son V.  Sangster,  4  Greene  (Iowa)  340.  But 
arrest  for  intoxication  is  no  defense,  even  if 
the  officer  acts  in  good  faith  and  under  reason- 
able belief  that  person  was  intoxicated  where 
he  was  in  fact  sober.  Phillips  v.  Fadden,  125 
Mass.  198. 

95.  Inquirv  must  be  reasonable.  Filer  v. 
Smith,  102  Mich.  98,  60  N.  W.  297. 
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96.  Beebe  v.  De  Baun,  8  Ark.  510. 

97.  Stones;.  Dickinson,  7  Allen  (Mass.)  26; 
Rosenkranz  v.  Hass,  1  Misc.  (N.  Y.)  220,  20 
N.  Y.  Suppl.  880;  McGarrahan  v.  Lavers,  15 
R.  X.  302,  3  Atl.  592. 

98.  Letzler  v.  Huntington,  24  La.  Ann. 
330.  But  not  a  nolle  prosequi  after  disagree- 
ment of  jury.  Burbanks  v.  Lepovsky,  134 
Mich.  384,  96  N.  W.  456. 

99.  Nebenzahl  v.  Townsend,  61  How.  Pr. 
(N.  Y.)  353.  See  also  Murray  v.  Friensberg, 
15  N.  Y.  Suppl.  450;  Allen  v.  Wright,  8 
C.  &  P.  522,  34  E.  C.  L.  870;  Cahill  v.  Fitz- 
gibbon,  16  L.  R.  Ir.  371. 

1.  But  not  conviction  on  another  charge. 
Snead  v.  Bonnoil,  166  N.  Y.  325,  59  N.  E. 
899.  And  conviction  from  which  an  appeal 
has  been  taken  is  not  sufficient  evidence  of 
probable  cause  to  justify  previous  arrest  by 
an  officer  without  a  warrant.  Mason  v.  Lo- 
throp,  7  Gray  (Mass.)  354.  See  also  Bracket 
V.  Eastman,  17  Wend.  (N.  Y.)  32. 

2.  Wrexford  v.  Smith,  2  Root  (Conn.)  171; 
Billington  v.  Hoverman,  18  Ohio  Cir.  Ct.  637, 
7  Ohio  Cir.  Dec.  358.  Thus  where  a  constable 
made  an  arrest  on  a  charge  of  intoxication 
and  disorderly  conduct  and  the  magistrate 
committed  the  accused,  the  officer  was  held 
not  liable.  Minehan  v.  Thomas,  9  N.  Y. 
\\{kly.  Dig.  32.  Even  if  the  magistrate  made 
no  formal  record  of  conviction  the  officer  is 
not  liable.  Cunifi'  v.  Beecher,  84  Hun  ( N.  Y. ) 
137,  32  N.  Y.  Suppl.  1067.  But  an  order  of 
a  land  commissioner  is  no  justification. 
Swart  V.  Kimball,  43  Mich.  443,  5  N.  W.  635. 

3.  Harness  v.  Steele,  159  Ind.  286,  64  N.  E. 
875;  Mayer  v.  Vaughan,  11  Quebec  Q.  B.  340. 

4.  Hayes  v.  Mitchell,  69  Ala.  452 ;  Phillips 
V.  Fadden,  125  Mass.  198;  Brock  v.  Stimson, 
108  Mass.  520.  11  Am.  Rep.  390.  Wheeler  v. 
Nesbitt,  24  How.  (U.  S.)  544,  16  L.  ed.  765. 
Palmer  v.  Allen,  7  Cranch  (U.  S.)  550,  3 
L.  ed.  436  [reversing  5  Day  (Conn.)  193]. 

5.  Pease  v.  Burt,  3  Day  (Conn.)  485  (as 
of  a  principal  by  bail)  ;  Shanley  v.  Wells,  71 
111.  78;  Giroux  v.  State,  40  Tex.  97  (officer 
justified  in  maintaining  peace  at  polling 
booth ) . 

Threats  made  by  a  person  under  arrest 
justify  an  officer  in  putting  him  in  irons. 
Cochran  v.  Toher,  14  Minn.  385.  And  evidence 
of  threats  was  held  admissible  as  bearing  on 
the  question  of  the  propriety  of  the  force  used 
by  the  officer.  Fulton  v.  Staats,  41  N.  Y.  498. 
For  the  same  point  on  arrest  by  a  private 
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ordinary  direct  route,'  to  the  nearest''  committing  magistrate,'  or  to  deliver  him  to 
some  other  person '  as  the  law  determines.^"  Failure  to  perform  this  duty  imposes 
liability  in  false  imprisonment,"  for  a  trespass  db  initio^ 

b.  Prolonged  Detention.  Detention  is  justified  for  the  length  of  time  only 
reasonably  required  to  take  the  detained  person  to  the  proper  officer  for  examina- 
tion "^  or  admission  to  bail  '*  or  until  a  warrant  can  be  obtained ;  ^  having  due  ref- 


citizen  see  Lander  «.  Miles,  3  Oreg.  35.  But 
compare  Beckett  v.  Lawrence,  7  Abb.  Pr.  N.  S. 
(N.  Y.)  403. 

A  person  may  be  bound  if  there  is  reason- 
able apprehension  of  rescue  or  escape.  Wright 
■V.  Court,  4  B.  &  C.  596,  6  D.  &  R.  623,  4  L.  J. 
K.  B.  0.  S.  17,  28  Rev.  Rep.  418,  10  E.  C.  L. 
718.  But  to  justify  handcuffing  a  prisoner 
arrested  for  felony,  it  is  not  necessary  that 
he  should  be  a  notorious  character,  nor  that 
he  should  be  unruly  and  attempt  to  escape. 
Edger  v.  Burke,  96  Md.  715,  54  Atl.  986.  See 
also  cases  cited  in  Aesest,  3  Cyc.  891  notes 
33,  34. 

6.  Not  by  a  circuitous  one.  Morris  v. 
Wise,  2  P.  &  P.  51. 

7.  Richardson  v.  Dybedahl,  14  S.  D.  126, 
84  N.  W.  846;  Hayes  v.  Mitcliell,  80  Ala.  183 
(notwithstanding  unwillingness  of  the  pris- 
oner to  be  tried  by  the  proper  magistrate)  ; 
Potter  V.  Swindle,  77  Ga.  419,  3  S.  E.  94; 
Papineau  v.  Bacon,  110  Mass.  319. 

Where  there  is  danger  of  riot  taking  him 
to  another  district  is  justifiable.  Wiggins  v. 
Norton,  83  Ga.  148,  9  S.  E.  607. 

8.  Harness  v.  Steele,  159  Ind.  286,  64  N.  E. 
875;  Snead  v.  Bonnoil,  49  N.  Y.  App.  Div. 
330,  63  N.  Y.  Suppl.  553.  The  officer  is  not 
justified  in  taking  the  prisoner  to  a  certain 
place  for  identification.  Hall  v.  Booth,  3  N. 
&  M.  316,  28  E.  C.  L.  607. 

9.  Tobin  v.  Bell,  73  N.  Y.  App.  Div.  41, 
76  N.  Y.  Suppl.  425.  But  not  generally. 
Ocean  Steamship  Co.  v.  Williams,  69  Ga.  251; 
Leger  v.  Warren,  62  Ohio  St.  500,  57  N.  E. 
506,  78  Am.  St.  Rep.  738,  51  L.  R.  A.  193. 

10.  Blake  v.  Burke,  42  Md.  45;  Hall  v. 
Booth,  3  N.  &  M.  316,  28  E.  C.  L.  607. 

11.  Tobin  V.  Bell,  73  N.  Y.  App.  Div.  41, 
76  N.  Y.  Suppl.  425,  as  where  there  is  an 
entire  failure  to  appear  and  prosecute  (Brock 
V.  Stimson,  108  Mass.  520,  11  Am.  Rep.  390), 
even  if  the  arrest  be  made  in  entire  good  faith 

(Phillips  V.  Fadden,  125  Mass.  198),  but 
not  for  refusal  to  go  with  him  to  help  get  bail 

(Calderone  v.  Kiernan,  23  R.  I.  578,,  51  Atl. 
215). 

12.  The  officer  making  the  arrest  is  within 
this  liability. 

Connecticut. —  Dehn  v.  Hinman,  56  Conn. 
320,  15  Atl.  741,  1  L.  R.  A.  374. 

Georgia. —  Wiggins  v.  Norton,  83  Ga.  148, 
9  S.  E.  607.  See  also  Manning  v.  Mitchell, 
73  Ga.  660. 

Iowa. —  Stewart  v.  Peeley,  118  Iowa  524,  92 
N.  W.  670. 

New  York. —  Snead  v.  Bonnoil,  49  N.  Y. 
App.  Div.  330,  63  N.  Y.  Suppl.  553;  Paster 
V.  Regan,  9  Misc.  547,  30  N.  Y.  Suppl.  657. 

Texas. —  Sheehan  v.  Holcomb,  1  Tex.  App. 
Civ.  Cas.  §  462. 
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Vermont. —  Meserve  v.  Polsom,  62  Vt.  504, 
20  Atl.  926;  Kenerson  v.  Bacon,  41  Vt.  573. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  6,  7,  30. 

13.  Georgia. —  Manning  v.  Mitchell,  73  Ga. 
660 ;  Harris  v.  Atlanta,  62  Ga.  290. 

Illinois. —  Hawk  v.  Ridgway,  33  111.  473, 
within  a  reasonable  time. 

Indiana. —  Low  v.  Evans,  16  Ind.  486. 

Maine. —  Burke  v.  Bell,  36  Me.  317. 

Maryland. —  Brish  v.  Carter,  98  Md.  445, 
57  Atl.  210. 

Massachusetts. —  Papineau  v.  Bacon,  110 
Mass.  319;  Williams  v.  Powell,  101  Mass. 
467,  3  Am.  Rep.  396. 

Minnesota. —  Judaon  v.  Reardon,  16  Minn. 
431,  without  unnecessary  delay. 

New  Hampshire. —  Colby  v.  Jackson,  12 
N.  H.  526. 

Texas. —  Newby  v.  Gunn,  74  Tex.  455,  12 
S.  W.  67,  immediately. 

England.—  Alien  i\  Wright,  8  C.  &  P.  522, 
34  E.  C.  L.  870;  Hall  v.  Booth,  3  N.  &  M. 
316,  28  E.  C.  L.  607;  Harvey  v.  Mayne,  Ir.  R. 
6  C.  L.  417. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment,"  §§   6,  7,  30. 

Over  night. —  Detention  from  sundown  un- 
til ten  o'clock  of  the  next  morning  has  been 
held  reasonable  as  a  matter  of  law.  John- 
son V.  Amerieus,  46  Ga.  80.  See  also  Wiggins 
V.  Norton,  83  Ga.  148,  9  S.  E.  607;  Pratt  v. 
Brown,  80  Tex.  608,  16  S.  W.  443.  But  con- 
finement in  a  cell  for  a  misdemeanor,  from 
five  thirty  P.  M.  until  morning  has  been  held 
actionable  in  a  metropolitan  citv.  Schmeider 
V.  McLane,  36  Barb.  (N.  Y.)  49*5  [affirmed  in 
4  Abb.  Dec.  154,  3  Keyes  568,  3  Transcr.  App. 
266].  See  also  Green  .;.  Kennedy,  46  Barb. 
(N.  Y.)   16  [affirmed  in  48  N.  Y.  653]. 

Unreasonable  periods. —  Confinement  for 
one  day  (Pratt  v.  Brown,  80  Tex.  608,  16 
S.  W.  443)  ;  for  forty-eight  hours  (Burke  v. 
Bell,  36  Me.  317.  See  also  Friesenhan  v. 
Maines,  (Mich.  1904)  100  N.  W.  172)  ;  four 
days  (Hawley  v.  Butler,  48  Barb.  (N.  Y.) 
lOl,  arrest  of  deserter;  Jones  v.  Com.,  1  Rob. 
(Va. )  748,  in  connection  with  circumstances 
of  aggravation)  ;  or  five  days  (Barclay  v. 
Goodale,  2  Fed.  Cas.  No.  972;  Cochran  v. 
Toher,  14  Minn.  385)  ;  several  days  (Green  v. 
Kennedy,  46  Barb.  (N.  Y.)  16  [affirmed  in  48 
N.  Y.  653]);  and  seven  days  (Mayberry  v. 
Kelly,  1  Kan.  116)  have  been  held  to  be  un- 
reasonable as  a  matter  of  law. 

14.  Markey  v.  Griffin,  109  111.  App.  212, 
holding  that  plaintiff's  intoxication  did  not 
necessarily  deprive  him  of  the  right  to  have 
bail  fixed  speedily. 

15.  Markey  v.  Griffin,  109  111.  App.  212; 
Harness  v.  Steele,  159  Ind.  286,  64  N.  E.  875; 
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erence  inter  alia  to  judicial  accessibility,  convenience,  practice,  and  facilities,'* 
the  intervention  of  Sunday,"  or  the  mental  condition  of  the  person  detained.^' 
The  detention  may  be  so  prolonged  as  to  destroy  the  defense  completed  by  prob- 
able cause  and  be  actionable  as  malicious.''  Bat  a  legal  arrest  is  not  tainted  by  a 
subsequent  illegal  detention  so  as  to  make  the  arresting  officer  a  trespasser  ah 
initio  unless  the  arrest  was  intended  as  a  cover  to  subsequent  illegal  conduct.^ 

D.  Private  Authority  Witliout  Process  —  1.  Personal  Authority.  Parents,^' 
school  authorities,^  and  persons  acting  in  self -protection  ^  may  justify  by  recog- 
nized authority.^ 

2.  Military  AnTHORiTY.  Orders  of  the  federal  government,^  within  a  strict 
construction  of  their  terms,^^  to  persons  authorized,*''  justify  arrests  ^  within  the 
jurisdiction  ^'   and  without  unnecessary  violence."'     In  cases  of  arrest  without 


Leger  v.  Warren,  62  Ohio  St.  500,  57  N.  E. 
506,  78  Am.  St.  Rep.  738,  51  L.  R.  A.  193. 

16.  Such  as  inaccessibility  of  officers  or 
immediate  danger  (Hayes  v.  Mitchell,  69 
Ala.  452;  Wiggins  v.  Norton,  83  Ga.  148, 
9  S.  E.  607 ) ,  absence  of  proper  judicial  ofBcer 
(Weser  v.  Welty,  18  Ind.  App.  664,  37  N.  E. 
639;  Brish  v.  Carter,  98  Md.  445,  57  Atl.  210; 
Shaw  V.  Reed,  16  Mass.  450;  Kent  v.  Miles, 
68  Vt  48,  33  Atl.  768)  or  unavoidable  delay 
of  a  judicial  officer  (Cargill  v.  State,  8  Tex. 
App.  431,  in  taking  bail).  Detention  in  an 
adjoining  room  until  the  committing  judicial 
officer  had  completed  trial  of  another  cause 
is  not  actionable.  Hopner  v.  McGowan,  54 
N.  Y.  Super.  Ct.  98  [affirmed  in  116  N.  Y. 
405,    22   N.    E.    558]. 

17.  Courts  are  not  bound  to  sit  on  Sundays 
in  order  to  try  arrest  cases.  Tubbs  v.  Tukey, 
3  Cush  (Mass.)  438,  50  Am.  Dee.  744;  Lln- 
nen  v.  Banfield,  114  Mich.  93,  72  N.  W.  1; 
Diers  v.  Mallon,  46  Nebr.  121,  64  N.  W.  722, 
50  Am.  St.  Rep.  598;  Nason  v.  Fowler,  70 
N.  H.  291,  47  Atl.  263. 

Detention  of  a  drunken  person  from  twelve 
o'clock  Saturday  night  until  Monday  morn- 
ing IS  justifiable.  Pepper  v.  Mayes,  81  Ky. 
673. 

18.  Detention  for  examination  into  sanity 
of  person  is  sufficient  legal  process  for  justi- 
fication. Mulberry  v.  Fuellhart,  203  Pa.  St. 
573,  53  Atl.  504.  See  also  Brock  v.  Stimson, 
108  Mass.  520,  11  Am.  Rep.  390;  Pastor  v. 
Regan,  9  Misc.  (N.  Y.)  547,  30  N.  Y.  Suppl. 
657. 

19.  Pinkerton  v.  Martin,  82  111.  App.  589. 
Detention  by  the  officer  in  a  county  where  the 
crime  was  not  committed  for  a  justifiable 
time  for  purposes  of  identification  is  not 
false  imprisonment  (Wolf  v.  Perryman,  82 
Tex  112,  17  S.  W.  772),  but  not  for  inquiry 
into  another  charge  (Snead  v.  Bonnoil,  49 
N.  Y.  App.  Div.  330,  63  N  Y.  Suppl.  553; 
Bergeron  v.  Peyton,  106  Wis.  377,  82  N.  W. 
291). 

20.  Friesenhan  v.  Maines,  (Mich.  1904) 
100  N.  W.  172. 

21    See,  generally,  Parent  and  Child. 

22.  Fertich  v.  Michener,  111  Ind.  472,  11 
N.  E.  605  60  Am  Rep.  709.  Gompa/re  Ryan 
V.  Hudson,  1  N.  Y  City  Ct.  Suppl.  72;  Her- 
ring V.  Boyle,  1  C.  M.  &  R.  377,  6  C  &  P.  496, 
3  L.  J.  Exch.  344,  4  Tyrw,  801,  25  E.  C,  L 
543. 


23.  McNay  v.  Stratton,  9  111.  App.  215; 
Look  V.  Dean,  108  Mass.  116,  11  Am.  Rep. 
323.     See  also  supra,  VII,  A. 

24.  The  authority  of  military  and  mari- 
time ofl5cers  is  commonly  regarded  as  of  this 
nature.    See  infra,  VIII,  D,  2,  3. 

The  rights  and  liabilities  of  vestrymen  are 
essentially  similar  to  those  of  private  per- 
sons arresting  without  warrant  for  breach 
of  the  peace.  Beckett  v.  Lawrence,  7  Abb.  Pr. 
N.  S.   (N.  Y.)    403. 

25.  But  not  of  the  Confederate  government. 
Whitmore  v.  Allen,  33  Tex.  355 ;  Caperton  v. 
Ballard,  4  W.  Va.  420;  Cole  v.  Radcliflf,  4 
W.  Va.  332;  Caperton  v.  Bowyer,  4  W.  Va. 
176;  Caperton  v.  Nickel,  4  W.  Va.  173; 
Caperton  v.  Martin,  4  W.  Va.  138,  6  Am. 
Rep.  270. 

As  to  absence  of  power  ofpresident  to  au- 
thorize arrest  without  judicial  warrant  in 
time  of  peace  (see  Johnson  v.  Jones,  44  111. 
142,  92  Am.  Dec.  159),  or  in  time  of  insur- 
rection (see  Jones  v.  Seward,  40  Barb.  (N.  Y.) 
563). 

26.  Johnson  v.  Jones,  44  111.  142,  92  Am-. 
Dec.    159. 

27.  Trask  v.  Payne,  43  Barb.   (N.  Y.)   569. 
A  deputy  provost  marshal,  directed  by  his 

superior  officer  to  arrest  and  punish  persons 
not  connected  with  the  army  for  retailing 
liquor  at  their  usual  place  of  business  to 
soldiers  is  not  protected  by  such  order  from 
liability  to  the  arrested  persons  far  damages 
on  account  of  such  arrest.  Griffin  v.  Wilcox, 
21  Ind.  370. 

28.  Druecker  v.  Salomon,  21  Wis.  621,  94 
Am.  Dec.  571,  by  governor  under  authority 
of  the  president.  See  also  Arrests,  3  Cyc. 
886. 

An  officer  enlisting  a  minor  and  command- 
ing him  in  the  army  is  not  liable,  although 
there  was  no  written  consent  of  the  parents. 
Boutwell  V.  Thompson,  Brayt.   (Vt.)    119. 

29.  Smith  v.  Shaw,  12  Johns.  (N.  Y.) 
257;  Milligan  v.  Hovey,  17  Fed.  Cas.  No. 
9,605,  3  Biss  13.  An  action  can  be  main- 
tained against  a  municipal  officer  for  seizing 
and  taking  to  camp  a  person  who  has  signed 
a  paper  to  serv-e  as  a  volunteer  for  three  years 
from  the  date  of  being  mustered  into  the 
service  of  the  United  States.  Tyler  v.  Pom- 
eroy,   8  Allen    (Mass.)    480. 

30.  McCall  V.  McDowell,  15  Fed.  Cas.  No. 
8,673,  1  Abb.  212,  Deady  233. 
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specific  order,  tlie  usual  rules  as  to  justification  bj  px'obable  cause  and  as  to 
mitigation  of  damages  apply.'' 

S.  Maritime  Authority.  The  right  of  maritime  officials  to  arrest  private  per- 
sons may  be  derived  from  authority :  (1)  To  enforce  discipline  aboard  ship,^ 
within  reasonable  limits ;''  (2)  to  capture  and  arrest  7 ure  helli  or  quasi  jure 
'belli ;  "  and  (3)  to  enforce  generally  process  in  prescribed  form.^^ 

4.  Direction  of  Superior.  The  mere  direction  of  a  superior  officer  does  not 
necessarily  impose  a  legal  duty ;  where  it  fails  to  do  so  it  does  not  exonerate.^* 

IX.  ACCRUAL  OF  RIGHT  OF  ACTION. 

An  action  for  false  imprisonment  is  prematurely  brought  unless  the  suit  in 
which  the  writ  issued  has  terminated.^'  It  may  lie,  however,  irrespective  of  such 
a  termination,^  whereas  malicious  prosecution  necessai'ily  presupposes  a  previous 
judicial  proceeding  and  its  termination  favorably  to  defendant  therein.^' 


31.  For  example  in  cases  of  arrest  for  aid- 
ing the  enemy  (Clow  v.  Wright,  Brayt.  (Vt. ) 
118)  ;  aiding  deserters  (Teagarden  v.  Graham, 
31  Ind.  422;  Beckwith  v.  Bean,  98  U.  S. 
266,  25  L.  ed.  124)  ;  or  for  the  purpose  ol 
preserving  order  (Oglesby  f.  State,  39  Tex. 
53);  or  for  discipline  (Merriman  v.  Bryant, 
14  Conn.  200,  person  enrolled  in  military  com- 
pany). See  also  Carpenter  v.  Parker,  23 
Iowa  450,  mitigation  of  damages. 

32.  This  privilege  is  analogotis  to  the  au- 
thority of  pai'ents  to  enforce  domestic  peace, 
a^id  as  to  the  latter  see,  generally,  Paeent 
AND  Child. 

Birect  command  of  a  master  may  exonerate 
a  mate.  Gardner  v.  Bibbins,  9  Fed.  Cas.  No. 
5,222,  1  Blatohf.  &  H.  356. 

33.  Lane  v.  Powell,  1  Edm.  Sel.  Cas.  (N.  Y.) 
256.  A  naval  officer  may  be  sued  in  state 
courts  for  arrest  under  color  of  maritime  dis- 
cipline of  subordinate  for  conduct  on  high 
seas.    Wilson  v.  MacKenzie,  7  Hill  ( N.  Y. )  95. 

34.  See  The  Lively,  15  Fed.  Cas.  No.  8,403, 
1  Gall.  315.  Under  the  act  of  congress  of 
March  2,  1837,  a  commander  of  a  squadron 
kas  power  to  detain  a  marine  after  his  term 
of  enlistment  expires,  if  in  the  opinion  of  the 
•ommander  public  interest  requires  it,  and 
is  not  liable  for  false  imprisonment  in  so 
doing.  Dinsman  v.  Wilkes,  12  How.  (U.  S.) 
380,  13  L.  ed.  1036. 

85.  As  to  right  to  arrest  and  proceedings 
for  arrest  in  suits  in  personam  in  admiralty 
see  Admiealtt,  1  Cyc.  notes  97,  98,  99.  For 
form  of  warrant  of  arrest  vn,  'personam  see  2 
Coukling  Adm.  552 ;  Marriott  Form.  330.  For 
iorm  of  warrant  of  arrest  with  clause  for 
attachment  of  goods  see  2  Conkling  Adm.  654. 
See  also  Manro  v.  Almeida,  10  Wheat.  (U.  S.) 
473,  6  L.  ed.  369;  Clark  v.  New  Jersey 
Steam  Nav.  Co.,  5  Fed.  Cas.  No.  2,859,  1 
Storv  531 ;  Wilson  v.  Pierce,  30  Fed.  Cas.  No. 
17,826,  15  Law  Rep.  137.  For  form  of  war- 
rant of  arrest  in  rem  and  vn  personam,  see  2 
Conkling  Adm.  556. 

36.  Illinois.— Qi.e\\  v.  Schroeder,  58  HI. 
363. 

Indiana. —  Griff  en  1;.  Wilcox,  21  Ind.  370, 
deputy  provost  marshal. 

Michigan. — Swart  ».  Kimball,  43  Mich.  443, 
5  N.  W.  635,  employee  of  land  department  on 
order  of  I^nd  commissioner. 

[VIII,  D,  2] 


"New  Hampshire. —  Danovan  i".  Jones,  36 
N.  H.  246. 

New  York. —  Arteaga  v.  Conner,  88  N.  Y. 
403  [affirming  47  N.  Y.  Super.  Ct.  494] 
(sheriff's  order  to  jailer)  ;  Trask  v.  Payne, 
43  Barb.  569  (order  for  arrest  by  mar- 
shals or  deputies  does  not  justify  a  deputy 
sheriff)  ;  Bracket  v.  Eastman,  17  Wend.  32 
(invalid  judge's  order). 

Ohio. —  Leger  v.  Warren,  62  Ohio  St.  500, 
57  N.  E.  506,  78  Am.  St.  Rep.  738,  51  L.  R.  A. 
193. 

Pennsylvania. —  Flinn  v.  Graham,  3  Pittsb. 
195. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  77. 

37.  Blanehard  v.  Goss,  2  N.  H.  491.  As 
by  the  failure  of  complainant  to  prosecute 
(Fay  V.  O'Neill,  36  N.  Y.  11),  or  abandon- 
ment of  a  criminal  charge  and  discontinuance 
of  prosecution  (Warren  v.  Dennett,  17  Misc. 
(N.  Y.)  86,  39  N.  Y.  Suppl.  830).  As  to 
necessity  of  satisfying  an  execution  before 
suing  for  malicious  arrest  thereunder  see 
Willdns  V.  Hall,  2  McCord  (S.  C.)  205. 
Where  plaintiff  was  arrested  at  the  instance 
of  defendant  and  bound  over  to  keep  the 
peace  until  the  next  court,  an  action  before 
the  expiration  of  said  term  of  the  court  for 
false  imprisonment  was  brought  too  soon. 
Garren  v.  Garren,  1  Wkly.  Notes  Cas.  (Pa.) 
9.  But  the  rule  stated  in  the  text  does 
does  not  apply  where  an  order  dissolving  an 
arrest  has  before  final  judgment  on  the  merits 
been  aflBrmed  on  appeal,  and  the  judgment 
thus  rendered  has  become  final.  Wentz  v. 
Bernhardt,  37  La.  Ann.  636. 

Where  the  writ  is  absolutely  void,  it  need 
not  be  set  aside  before  commencing  action. 
In  re  Bradner,  87  N.  Y.  171.  See  also  Berger 
V.  Saul,  113  Ga.  869,  39  S.  E.  326,  where  the 
court  had  no  jurisdiction.  It  is  otherwise  as 
to  process  merely  irregular.  Sikes  v.  John- 
son, 16  Mass.  389;  In  re  Bradner,  supra. 

38.  McCaskey  v.  Garrett,  91  Mo.  App.  354; 
Burns  v.  Erben,  1  Rob.  (N.  Y.)  555,  26  How. 
Pr.  (N.  Y.)  273.  Where  the  subject-matter 
is  coram  non  judice  false  imprisonment  lies, 
not  malicious  prosecution.  Castro  v.  De 
Uriarte,  12  Fed.  250. 

39.  See,  generally,  Maocious  Peosecu- 
TION.     Where  a  party  is  arrested  and  taken 
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X.  Form  of  action  and  joinder  of  actions. 

A.  Form  of  Action.  The  form  of  action  in  which  damages  for  a  fake 
imprisonment  are  recovered  at  common  law  and  ordinarily  under  statutory  modi- 
fication is  a  distinctive  personal  trespass ;  ^  it  is  neitlier  trespass  vi  et  armis  for 
assault  and  battery/'  nor  trespass  quare  cloMSwm  fregit^"^  nor  trespass  on  the  case 
for  any  form  of  malicious  wrong.*^ 


before  a  magistrate  and  there  discharged, 
false  imprisonment  lies  for  detention  until 
discharge;  thereafter  malicious  prosecution. 
Austin  c.  Dowling,  L.  R.  5  C.  P.  534,  39  L.  J. 
C.  P.  260,  22  L.  T.  Rep.  N.  S.  721,  18  Wkly. 
Rep.  1003.  Oompare  Lock  v.  Ashton,  12  Q.  B. 
871,  13  Jur.  167,  18  L.  J.  Q.  B.  76,  64  E.  C.  L. 
871. 

40.  Woddall  v.  McMillan,  38  Ala.  622. 
This  follows  from  the  absolute  or  primary 
character  of  the  right  violated  by  conduct 
constituting  false  imprisonment.  See  supra, 
11,  A. 

As  to  trespass  ab  initio  see  Kenner  v.  Mor- 
rison, 12  Hun  (N.  Y.)  204;  Meserve  v.  Fol- 
som,  62  Vt.  504,  20  Atl.  926. 

The  abolition  of  forms  of  actions  by  va- 
rious codes  has  produced  a  nominal  but  not 
substantial  change.  The  old  common-law 
principles  survive  with  little  change  even  of 
nomenclature. 

Connecticut. —  Wilcox  v.  Gladwin,  50  Conn. 
77. 

Georgia. —  Thorpe  v.  Wray,  68  Ga.  359. 

Kentucky. —  Clay  v.  Sweet,  1  A.  K.  Marsh. 
194. 

Massachusetts. — Gassier  v.  Fales,  139  Mass. 
461,  1  N.  E.  922  ("in  nature  of  trespass")  ; 
Spoor  V.  Spooner,  12  Mete.  281. 

'New  Hampshire. —  Osgood  v.  Blake,  21 
N.  H.  550. 

North  Carolina. — Price  v.  Graham,  48  N.  C. 
545 ;  Allen  v.  Greenlee,  13  N.  C.  370. 

Pennsylvania. —  Kramer  v.  Lott,  50  Pa.  St. 
495,  88  Am.  Dec.  556;  Baird  v.  Householder, 
32  Pa.  St.  168 ;  Maher  v.  Ashmead,  30  Pa.  St. 
344,  72  Am.  Dec.  708;  Berry  v.  Hamill,  12 
Serg.  &  R.  210. 

Tennessee. —  McQueen  v.  Heck,  1  Coldw. 
212. 

Vermont. —  Bebee  v.  Steel,  2  Vt.  314. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  81. 

By  statute  in  Michigan  (Howell  St.  §  7759) 
an  action  on  the  case  lies  for  false  imprison- 
ment (Moore  v.  Thompson,  92  Mich.  498,  52 
N.  W.  1000),  and  also  in  Virginia  (Parsons 
V.  Harper,  16  Gratt.  64). 

41.  False  imprisonment  will  often  lie  upon 
circumstances  which  include  also  an  assault 
and  battery.  People  v.  Wheeler,  73  Cal.  252, 
14  Pac.  796;  Pease  v.  Burt,  3  Day  (Conn.) 
485;  McNay  v.  Stratton,  9  HI.  App.  215; 
Eauma  v.  Lamont,  82  Minn.  477,  85  N.  W. 
236.  The  two  causes  of  action  may  properly 
be  united  (Little  v.  Munson,  54  111.  App. 
437;  Green  v.  Kennedy,  46  Barb.  (N.  Y.)  16 
[affirmed  in  48  N.  Y.  653];  Allen  v.  Park- 
hurst.  10  Vt.  557;  Burgess  v.  Freelove,  2  B. 
&  P.  425 ;  McCurday  v.  DriscoU,  1  Cromp.  &  M. 


618,  2  L.  J.  Exeh.  185,  3  Tyrw.  571,  several 
assaults  and  false  imprisonment  laid  in  sep- 
arate counts)  or  perhaps  be  both  contained 
in  one  count  (Atkinson  v.  Warne,  1  C.  M.  t 
R.  827,  6  C.  &  P.  687,  3  Dowl.  P.  C.  483,  5 
Tyrw.  481,  25  E.  C.  L.  640).  Allegations 
that  defendants  entered  plaintiff's  house  ani 
arrested  her  and  another,  and  that  they 
forcibly  removed  her  therefrom  and  took  her 
to  jail,  constitute  only  one  cause  of  action. 
Exner  v.  Exner,  2  Abb.  N.  Gas.   (N.  V.)   108. 

42.  False  imprisonment  being  a  wrong  to 
the  person  as  distinguished  from  property, 
trespass  quare  clausum  fregit  is  not  the 
proper  form  of  action.  Sawyer  v.  Ryan,  IS 
Mete.  (Mass.)  144,  where  plaintiff's  allegar 
tion  that  defendants  broke  and  entered  his 
dwelling  and  imprisoned  him  was  held  to 
make  out  a  case  only  of  trespass  to  lard. 

43.  The  damage  being  immediate,  direct, 
and  presumed  by  law  from  the  mere  fact  of 
violation  of  a  right  without  afSrmative  proof 
of  actual  harm,  the  form  of  action  was  not 
trespass  on  the  case. 

Alabama. —  Holly  v.  Carson,  39  Ala.  345. 

New  Yor fc.-i- Nebenzahl  v.  Townsend,  61 
How.  Pr.  353;  Piatt  v.  Niles,  1  Edm.  Sel. 
Gas.  230.  See  also  Barhydt  v.  Valk,  12  Wend. 
145,  27  Am.  Dec.  124. 

North  Carolina. —  Price  v.  Graham,  48 
N.  C.  545. 

Pennsylvania. —  Maher  v.  Ashmead,  30  Pa- 
st. 344,  72  Am.  Dec.  708. 

Vermont. —  Kent  v.  Miles,  65  Vt.  582^  27 
Atl.  194;  Bebee  v.  Steel,  2  Vt.  314. 

United  States. —  Knight  v.  International, 
etc.,  R.  Co.,  61  Fed.  87,  9  C.  C.  A.  376,  Castto 
V.  De  Uriarte,  12  Fed.  250j  Stanton  v.  Sey- 
mour, 22  Fed.  Gas.  No.  13,298,  5  McLean  267. 

England. —  Withers  v.  Henley,  Cro.  Jeub. 
379;  Macfarlane  v.  Ellis,  1  F.  &  F.  288.  But 
where  a.  vsrrongful  arrest  is  made  on  infor- 
mation of  another,  it  has  been  held  that  case 
not  trespass  lay.  Morgan  -v.  HugheSj  2  T.  H. 
225. 

See  23  Cent.  Dig.  tit.  "  Malicious  Proseen- 
tion,"  §  81. 

Distinguished  from  otiiei  malicious  wrongs. 
—  False  imprisonment  is  correspondingly  dif- 
ferent from  malicious  wrongs  other  than  ma- 
licious prosecution.  As  to  malicious  abuse 
of  criminal  process  see  Wood  v.  Graves,  144 
Mass.  365,  11  N.  E.  567,  59  Am.  Rep.  95.  As 
to  action  for  malicious  arrest  see  Stanfield  v. 
Phillips,  78  Pa.  St.  73;  Mihalyik  v.  Klein,  22 
Pa.  Super.  Ct.  193.  An  action  for  malicious 
arrest  is  practically  obsolete  in  MissourL 
Bierwirth  v.  Pieronnet,  65  Mo.  App.  431, 
Primarily  the  distinction  is  because  the  snk- 
stance  of  false  imprisonment  is  unlawful  de- 

[X,  A] 


358     [19  Cye.J 


FALSE  IMPRISONMENT 


B.  Joinder  With  Malicious  Prosecution.  The  same  set  of  facts  may  give 
rise  to  two  distinct  causes  of  action,  the  one  in  false  imprisonment,  the  other  in 
malicious  prosecution,  in  which  case  the  wrong-doer  may  be  liable  in  separate 
actions  "  or  to  one  action  in  which  there  may  be  two  counts,  one  in  false  impris- 
onment and  one  in  malicious  prosecution  as  originally  pleaded,  or  on  amendment 
before  the  statute  of  limitations,  bars  the  right  to  amend.^ 


XL  PLEADING. 
A.  Declaration  or  Complaint — l.  Sufficiency  in  General.  A  declaration 
or  complaint  in  false  imprisonment  is  sufficient^  in  law  only  when  in  compliance 
•with  common-law  rules"  substantially  reenacted  by  practice  statutes^  it  alleges 
facts ^'  as  distinguished  from  conclusions^  concisely,''  sufficiently  setting  forth 
the  detention  ^^  of  the  party  endeavoring  to  recover  by  the  person  sought  to  be 


tention  in  fact  (see  supra,  II,  A;  IV,  A) 
so  far  as  the  right  to  recover  is  concerned 
(see  supra,  XIII) ;  whereas  malice  is  of  the 
essence  of  the  other  wrongs  (see  infra,  VIII, 
C,  4)  and  also  because  of  the  requirement 
in  the  latter  of  a  previous  legal  proceeding 
terminating  favorably  to  the  person  seeking 
damages,  as  in  malicious  arrest.  Murson  v. 
Austin,  2  Phila.  (Pa.)  116. 

44.  Guest  V.  Warren,  2  C.  L.  R.  979,  9 
Exch.  379,  18  Jur.  133,  23  L.  J.  Exch.  121,  2 
Wkly.  Rep.  159.  See  also  Sheldon  v.  Car- 
penter, 4  N.  Y.  579,  55  Am.  Dec.  301. 

45.  Berger  v.  Saul,  113  Ga.  869,  39  S.  E. 
326;  Bradner  v.  Faulkner,  93  N.  Y.  515; 
Nebenzahl  ».  Townsend,  61  How.  Pr.  (N.  Y.) 
353 ;  Bryan  v.  Stewart,  123  N.  0.  92,  31  S.  E. 
286;  Nybladh  v.  Herterius,  41  Fed.  120,  a 
case  controlled  by  the  Illinois  practice.  See 
also  Wagataff  v.  Schippel,  27  Kan.  450;  and 

JOINDES  AND  SPLITTING  OF  ACTIONS. 

As  to  joinder  with  action  for  slander  see 
Moore  v.  Thompson,  92  Mich.  498,  52  N.  W. 
1000;  Miles  v.  Oldfield,  4  Yeates  (Pa.)  423, 
2  Am.  Dec.  412;  Bible  v.  Palmer,  95  Tenn. 
393,  32  S.  W.  249;  and  Joindee  and  Split- 
ting OF  Actions. 

As  to  inability  to  compel  election  between 
false  imprisonment  and  malicious  prosecution 
in  a  complaint  in  which  those  causes  of  ac- 
tion are  joined  see  Scott  v.  Flowers,  60  Nebr. 
675,  84  N.  W.  81.  Compare  Thompson  v. 
Stoddard,  112  Mich.  687,  71  N.  W.  624. 

Amendment  to  conform  to  proof. —  If  the 
petition  sets  forth  a  cause  of  action  in  ma- 
licious prosecution  and  the  evidence  shows  an 
action  of  false  imprisonment  the  pleading 
may  be  amended  on  trial  so  as  to  conform  to 
the  facts.  Atchison,  etc.,  R.  Co.  v.  Rice,  36 
Kan.  593,  14  Pac.  229;  People  v.  Judge 
Wayne  Cir.  Ct.,  27  Mich.  164. 

46.  Held  sufficient  in  the  following  cases: 
Alabama. —  Kelly   v.   Moore,    51    Ala.    364 

(against  iustiee  of  the  peace);  Sheppard  v. 
Furnisa,  19  Ala.  760  (arrest  upon  affidavit). 

Georgia. —  Howard  v.  Edwards,  89  Gra.  367, 
15  S.  E.  480,  sufficient  as  to  sheriff,  insuffi- 
cient as  to  person  in  whose  favor  unlawful 
order  was  made. 

Kansas. —  Peters  v.  Lindsborg,  40  Kan.  654, 
20  Pac.  490,  against  a  city  marshal  for  hand- 
cuffing. 
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Minnesota. — Nixon  v.  Reeves,  65  Minn.  159, 
67  N.  W.  989,  33  L.  R.  A.  506,  without  prob- 
able cause. 

Mississippi. —  Anderson  v.  Beck,  64  Miss. 
113,  8  So.  167,  against  sheriff  and  sureties. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  86. 

Held  insufficient  in  Going  v.  Dinwiddle,  86 
Cal.  633,  25  Pac.  129  (against  justice  of  the 
peace)  ;  Parker  v.  Hamilton,  6  Ky.  L.  Rep. 
590  (against  justice  of  the  peace)  ;  Worley  v. 
Columbia,  88  Mo.  106  (against  a  city)  ;  Force 
V.  Probasco,  43  N.  -J.  L.  539. 

47.  The  trespass  may  be  laid  diversis  die- 
bus  ac  -inci&MS.  Burgess  v.  Freelove,  2  B.  &  P. 
425.    See  English  r.  Purser,  6  East  395. 

48.  Woodall  v.  McMillan,  38  Ala.  622  (in- 
cluding allegation  of  arrest  without  reason- 
able or  probable  cause)  ;  Shaw  v.  Jayne,  2 
Code  Rep.  (N.  Y.)  69. 

49.  Clare  v.  Wroten,  4  Ky.  L.  Rep.  363; 
Noyes  v.  Edgerly,  71  N.  H.  500,  53  Atl.  311. 
A  complaint  alleging  intent  to  injure,  deten- 
tion for  an  hour  without  reasonable  cause,  or 
authority  against  the  will  of  plaintiff  is  not 
demurrable.  Bonnet  v.  Wanamaker,  34  Misc. 
(N.  Y.)  591,  70  N.  Y.  Suppl.  372. 

50.  Mere  use  of  words  like  "  wrongful," 
"  unlawfully,"  or  "  maliciously  "  does  not  suf- 
ficiently plead  facts.  Going  v.  Dinwiddle,  86 
Cal.  633,  25  Pac.  129;  Harness  v.  Steele,  159 
Ind.  286,  64  N.  E.  875  (that  plaintiff  was 
unlawfully  imprisoned)  ;  Efroymson  v.  Smith, 
29  Ind.  App.  451,  63  N.  E.  328  (but  the  ob- 
jection is  unavailing  if  raised  for  the  first 
time  on  appeal )  ;  Reynolds  v.  Price,  56  S.  W. 
502,  22  Ky.  L.  Rep.  5;  Cunningham  v.  East 
River  Electric  Light  Co.,  60  N.  Y.  Super.  Ct. 
282,  17  N.  Y.  Suppl.  372  (both  holding  that 
arrest  was  maliciously  procured). 

Want  of  probable  cause. —  Considerahle 
liberality  has  been  permitted  in  allegations 
of  want  of  probable  cause.  Woodall  v.  Mc- 
Millan, 38  Ala.  622;  Akin  v.  Newell,  32  Ark. 
605;  Nixon  v.  Reeves,  65  Minn.  159,  67  N.  W. 
989,  33  L.  R.  A.  506. 

51.  Excessive  detail  in  statements  of  fact 
may  be  remedied  on  motion  to  strike  out. 
Eddy  V.  Beach,  7  Abb.  Pr.  (N.  Y.)  17;  Shaw 
V.  Jayne,  4  How.  Pr.  (N.  Y.)   119. 

52.  Pease  v.  Freiwald,  39  Misc.  (N.  Y.) 
549,  80  N.  Y.  Suppl.  402. 
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charged  as  a  legal  canse,^  against  his  will  ^  and  illegally,^'  in  the  absence  of  alle- 
gations of  fact  giving  rise  to  a  presumption  of  lawfulness  of  the  imprisonment.^ 
It  has  been  held  that  if  plaintiff  alleges  malice  and  want  of  probable  cause, 
although  unnecessary,  he  must  prove  those  elements.^' 

2.  Denial  of  Legal  Authority.  When  a  complaint  in  false  imprisonment 
does  not  show  on  its  face  an  arrest  made  under  color  of  legal  authority  it  need 
not  anticipate  a  defense  by  denial  of  power  to  arrest  nor  allege  that  the  impris- 
onment was  malicious  or  without  probable  cause ;  ^  but  when  its  own  allegations 
involve  an  assertion  of  such  power,  not  appearing  to  be  void,^'  it  is  demurrable 
in  the  absence  of  allegations  of  fact  showing  a  liability  notwithstanding.*' 


53.  Barfield  v.  Turner,  101  N.  C.  357,  8 
S.  E.  115. 

Sufficient  and  insufficient  allegations. —  For 
a  sufficient  allegation  of  cause  in  the  alterna- 
tive (see  West  v.  Tyler,  2  Coldw.  (Tenn.) 
96)  ;  for  an  insufficient  one  (see  Force  V. 
Probasco,  43  N.  J.  L.  539).  For  a  sufficient 
allegation  of  conspiracy  see  Exner  v.  Exner, 
2  Abb.  N.  Cas.  (N.  Y.)  108.  For  a  sufficient 
allegation  against  the  proprietor  of  a  store 
for  the  arrest  of  a  customer  see  Fogarty  V. 
Wanamaker,  60  N.  Y.  App.  Div.  433,  69  N.  Y. 
Suppl.  883;  Bingham  v.  Lipman,  40  Oreg. 
363,  67  Pac.  98,  not  bad  for  duplicity. 

54.  Efroymson  v.  Smith,  29  Ind.  App.  451, 

63  N.  E.  328  (unless  properly  amended)  ; 
Bolton  V.  Vellines,  94  Va.  393,  26  S.  E.  847, 

64  Am.  St.  Rep.  737  (no  negation  of  unwill- 
ingness is  necessary ) . 

55.  Warren  v.  Dennett,  17  Misc.  (N.  Y.) 
86,  39  N.  Y.  Suppl.  830,  unnecessary  to  allege 
conclusions. 

56.  Barker  v.  Anderson,  81  Mich.  508.  45 
N.  W.  1108.  But  in  the  absence  of  such  alle- 
gations imprisonment  is  prima  facie  pre- 
sumed to  be  unlawful.  People  v.  McGrew,  77 
Cal.  570,  20  Pae.  92;  Burch  e.  Franklin,  7 
Ohio  S.  &  C.  PI.  Dec.  519;  Kirbie  v.  State,  5 
Tex.  App.  60. 

57.  Fuqua  v.  Gambill,  140  Ala.  464,  37  So. 
235. 

58.  Johnson  v.  Von  Kettler,  84  111.  315; 
Harness  v.  Steele,  159  Ind.  286,  64  N.  E.  875 ; 
Carey  v.  Sheets,  60  Ind.  17;  Gallimore  v.  Am- 
merman,  39  Ind.  323;  Colter  v.  Lower,  35 
Ind.  285,  9  Am.  Rep.  735 ;  Parsons  v.  Harper, 
16  Gratt.  (Va.)  64.  But  the  presence  of  such 
allegations  does  not  necessarily  convert  the 
complaint  into  one  for  malicious  prosecution 
or  in  the  nature  thereof  (Davis  v.  Sanders, 
133  Ala.  275,  32  So.  499 ;  Ragsdale  v.  Bowles, 
16  Ala.  62;  Reynolds  v.  Price,  56  S.  W.  502, 
22  Ky.  L.  Rep.  5;  Stage  Horse  Cases,  15  Abb. 
Pr.  N.  S.  (N.  Y.)  51;  Brandt  v.  Craddock,  27 
L.  J.  Exch.  314.  Compare  Austin  v.  Dow- 
ling,  L.  R.  5  C.  P.  534,  39  L.  J.  C.  P.  260, 
22  L.  T.  Rep.  N.  S.  721,  18  Wkly.  Rep.  1003), 
nor  render  it  invalid  (Davis  v.  Sanders,  133 
Ala.  275,  32  So.  499;  Rich  v.  Mclnerny,  103 
Ala.  345,  15  So.  663,  49  Am.  St.  Rep.  32; 
Moulton   V.   Burbanks,   1   Root    (Conn.)    264 

(complaint  not  vitiated  by  allegation  of 
forged  warrants)  ;  Sherman  v.  Grinnell,  70 
Hun  (N.  Y.)  354,  24  N.  Y.  Suppl.  59;  Bon- 
net V.  Wanamaker,  34  Misc.  (N.  Y.)  591,  70 
N.  Y.  Suppl.  372).     Where  the  gist  of  the 


action  on  fair  interpretation  of  the  whole 
pleading  is  false  imprisonment,  an  allegation 
of  probable  cause  is  immaterial.  Johnson  v. 
Von  Kettler,  84  111.  315.  But  where  the  com- 
plaint sets  forth  an  arrest  maliciously  and 
without  probable  cause,  imprisonment,  and 
acquittal,  and  does  not  allege  absence  of  a 
warrant  or  irregularity  or  illegality  in  a 
warrant  it  shows  that  malicious  prosecution 
and  not  false  imprisonment  lies.  Haskins  v. 
Ralston,  69  Mich.  63,  37  N.  W.  45,  13  Am. 
St.  Rep.  376.  On  the  other  hand  the  allega- 
tion of  absence  of  probable  cause  does  not 
convert  trespass  quare  clausum  fregit  into 
false  imprisonment.  Sawyer  v.  Ryan,  13 
Mete.   (Mass.)   144. 

59.  Diehl  v.  Friester,  37  Ohio  St.  473, 
obiter,  the  court  holding  that  the  complaint 
was  sufficient,  since  it  showed  that  the  judg- 
ment and  order  of  imprisonment  were  void. 

60.  As  that  plaintifiP  was  privileged  or  ex- 
empt (O'Boyler.  Brown,  Wright  (Ohio)  465, 
failure  to  allege  exemption  of  female  from 
arrest;  Crandall  v.  Gavitt,  20  R.  I.  366,  39 
Atl.  191 )  or  that  such  authority  was  void 
or  groundless,  for  want  of  jurisdiction  (Mc- 
Michael  v.  Blasingame,  108  Ga.  298,  33  S.  E. 
968;  Olmsted  v.  Edson,  (Nebr.  1904)  98 
N.  W.  415;  Cousins  v.  Swords,  162  N.  Y.  625, 
57  N.  E.  1107  [affirming  14  N.  Y.  App.  Div. 
338,  43  N.  Y.  Suppl.  907]  ;  Craven  v.  Bloom- 
ingdale,  54  N.  Y.  App.  Div.  266,  66  N.  Y. 
Suppl.  525,  without  a  warrant  and  without 
authority  of  law,  sufficient;  Pease  v.  Frei- 
wald,  39  Misc.  (N.  Y.)  549,  80  N.  Y.  Suppl. 
402  [affirming  38  Misc.  805,  78  N.  Y.  Suppl. 
1130];  Barfield  v.  Turner,  101  N.  0.  357,  8 
S.  E.  115,  although  in  aggravation  it  alleged 
wrongful  and  illegal  imprisonment;  Landrum 
V.  Wells,  7  Tex.  Civ.  App.  625,  26  S.  W. 
1001,  complaint  invalid  for  not  setting  out 
process  or  authority;  King  v.  Johnston,  81 
Wis.  578.  51  N.  W.  *1011,  insufficient  allega- 
tion for  want  of  showing  that  arrest  was 
extrajudicial  and  without  legal  process.  See 
also  Watters  v.  De  La  Matter,  109  111.  App. 
334)  or  that  judicial  office  (Kelly  v.  Moore, 
51  Ala.  364,  justice  and  sureties  liable  for 
arrest  without  reason;  Parker  v.  Hamilton, 
6  Ky.  L.  Rep.  590,  failure  to  allege  want  of 
jurisdiction  against  defendant  justice  of  the 
peace;  Neimitz  v.  Conrad,  22  Oreg.  164,  29 
Pac.  548,  refusal  to  receive  bail  on  lawful 
arrest;  Taylor  v.  Goodrich,  25  Tex.  Civ.  App. 
109,  40  S.  W.  515,  pleading  charging  ju"dge 
committing  for  contempt  for   conduct  "  not 
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3.  Allegation  of  Damage.  General  damages  are  sufficiently  alleged  by  the 
usual  ad  damnum  clause.^'  The  causes  producing  special  daraages,^^  and  matters 
of  aggravation,'**  must  be  set  forth  with  particularity  to  permit  introduction  of 
evidence  to  establish  them.** 

B.  Answer  —  1.  General  Issue.  Under  the  plea  of  the  general  issue  matter 
in  denial  of  the  defendant  will  be  permitted  to  introduce  evidence  to  prove 


that  of  a  court "  in  connection  with  facts 
alleging  want  of  jurisdiction  construed  as  a 
whole)  or  process  (Peters  v.  Lindsborg,  40 
Kan.  654,  20  Pac.  490,  placing  handcuffs 
and  confinement  in  prison  sufficient;  Ander- 
son V.  Beck,  64  Miss.  113,  8  So.  167,  allega- 
tion of  unexplained  detention  for  more  than 
thirty  days  on  pretended  warrant  on  false 
and  fraudulent  charge  is  not  demurrable; 
McConnell  v.  Kennedy,  29  S.  C.  180,  7  S.  E. 
76,  insufficient  allegation  of  abuse  by  extort- 
ing agreement.  And  see  Dresser  v.  Van  Pelt, 
15  How.  Pr.   (N.  Y.)    19). 

For  allegations  held  to  be  siifficient  see 
Sheppard  n.  Furniss,  19  Ala.  760  (detention 
for  ten  days)  ;  Burnap  v.  Marsh,  13  111.  535 
(action  against  attorney)  ;  Mayberry  v.  Kelly, 
1  Kan.  116. 

For  allegation  partially  sustained  see  How- 
ard V.  Edwards,  89  Ga.  367,  16  S.  E.  480.  See 
also  Berrer  v.  Moorhead,  22  Nebr.  687,  36 
N.  W.  118,  arrest  under  indictment  and  ten- 
der of  recognizance. 

For  insufScient  allegations  see  Cousins  v. 
Swords,  14  N.  Y.  App.  Div.  388,  43  N.  Y. 
Suppl.  907 ;  Barfield  v.  Turner,  101  N.  C.  357, 
8  S.  E.  115.  For  defective  allegation  of  im- 
prisonment under  false  charge  see  Seeger  v. 
Pfeifer,  35  Ind.  13.  For  failure  to  allege 
election  and  qualification  of  officer  see  Robin- 
son t:.  Morgan,  100  Ky.  529,  38  S.  W.  868,  18 
Ky.  L.  Rep.  903.  For  insufficient  complaint 
against  carrier  for  detention  for  refusal  to 
pay  fare  see  Dierig  v.  South  Covington,  etc., 
St.  R.  Co.,  73  S.  W.  355,  24  Ky.  L.  Rep.  1825. 

The  answer  may,  however,  cure  want  of  or 
defects  in  allegations  of  the  complaint.  Ar- 
kansas City  Bank  v.  MqDowell,  7  Kan.  App. 
568,  52  Pac.  56. 

61.  Young  v.  Gormley,  120  Iowa  372,  94 
N.  W.  922  (loss  of  time)  ;  Groodell  v.  Tower, 
(Vt.  1904)  58  Atl.  790  (loss  of  time  and 
mental  suffering).  See  also  cases  cited  in 
Damages,  13  Cyc.  175  note  99.  Under  an 
allegation  of  damage  consisting  of  disgrace, 
anxiety,  pain  of  body  and  mind,  etc.,  evidence 
that  plaintiff  had  no  bed  or  covering  and  suf- 
fered from  cold  and  want  of  food  is  admissi- 

*  ble.  Abrahams  v.  Cooper,  81  Pa.  St.  232.  But 
there  should  be  some  allegation  of  damage. 
Pease  v.  Friewald,  39  Misc.  (N.  Y.)  549,  80 
N.  Y.  Suppl.  402.  See  also  Damages,  13  Cyc. 
174  note  92.  As  to  presumption  of  .nominal 
damages  at  least  see  infra,  XIII,  A. 

62.  Quinn  v.  Shortall,  29  Minn.  106,  12 
N.  W.  153;  Landrum  v.  Wells,  7  Tex.  Civ. 
App.  625,  26  S.  W.  1001 ;  Holtum  V.  Lotum, 
6  C.  &  P.  726,  25  E.  C.  L.  658;  Lowden  v. 
Goodrick,  1  Peake  N.  P.  46.  See  also  Dam- 
ages, 13  Cyc.  176.  For  averments  held  in- 
sufficient to  authorize  recovery  for  hindrance 
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to  plaintiff's  business  in  a  particular  manner 
see  Fuller  v.  Bowker,  11  Mich.  204.  For 
other  cases  relating  to  recovery  of  damages 
under  the  allegations  see  the  following: 

Delaware. — McCaffrey  x>.  Thomas,  4  Pennew. 
437,  56  Atl.  382,  mere  general  allegation  of 
expense  does  not  entitle  plaintiff  to  recover 
for  expense  of  securing  his  release. 

Illinois. —  Miles  v.  Weston,  60  111.  361,  dam- 
age for  furnishing  unfit  food  not  recoverable 
unless  specially  alleged. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Rice,  36 
Kan.  593,  14  Pac.  229,  damages  for  sickness 
not  recoverable  when  not  mentioned  in  the 
complaint. 

NeiD  York. —  Exner  i'.  Exner,  2  Abb.  N. 
Cas.  108  (allegation  that  the  imprisonment 
prevented  plaintiff  from  attending  upon  her 
sick  children  was  held  irrelevant)  ;  Strang  v. 
Whitehead,  12  Wend.  64  (expense  of  attor- 
ney's fees  in  securing  release  must  be  speci- 
fically alleged) . 

England.^  Foxa-U  v.  Barnett,  2  C.  L.  R. 
273,  2  E.  &  B.  928,  18  Jur.  41,  23  L.  J. 
Q.  B.  7,  2  Wkly.  Rep.  61,  75  E.  C.  L.  928 
(averment  of  expense  in  procuring  discharge 
authorizes  recovery  of  expense  of  quashing 
an  inquisition  essential  to  total  discharge)  ; 
Pettit  V.  Addington,  1  Peake  N.  P.  62  (alle- 
gation of  sickness  in  the  common  conclusion 
and  not  laid  with  a  per  quod,  no  recovery 
therefor  permissible)  ;  Westwood  v.  Cowne,  1 
Stark.  172,  2  E.  C.  L.  73  (under  general  al- 
legation of  loss  of  lodgers,  loss  of  particular 
lodger  cannot  be  shown ) . 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  86. 

For  sufficient  allegation  of  attorney's  fees 
see  Parsons  v.  Harper,  16  Gratt.  (Va. )  64; 
Swart  V.  Kimball,  43  Mich.  443,  5  N.  W.  635. 

Injury  to  character  or  business. —  False  im- 
prisonment may  be  committed  without  the 
slightest  injury  to  character  or  reputation, 
and  such  damages  must  be  specially  alleged. 
Comer  i>.  Knowles,  17  Kan.  436.  Likewise 
injury  to  credit  and  business  are  elements 
of  special  damages,  not  a  distinct  cause  of 
action.  Quinn  v.  Shortall,  29  Minn.  106,  12 
N.  W.  153. 

63.  Brushaber  v.  Stegemann,  22  Mich.  266. 
But  see  contra,  Stanton  v.  Seymour,  22  Fed. 
Cas.  No.  13,298,  5  McLean  267.  Charge  of 
conspiracy  is  matter  of  aggravation  only 
(Davis  V.  Johnson,  101  Fed.  952,  42  C.  C.  A. 
Ill),  but  is  not  irrelevant  (Exner  v.  Exner, 
2  Abb.  N.  Cas.  (N.  Y.)  108),  and  its  presence 
does  not  affect  the  bar  of  the  statute  of  lim- 
itations (Oakes  v.  Oakes,  167  N.  Y.  625,  60 
N.  E.  1117). 

64.  Stanfield  v.  Phillips,  78  Pa.  St.  73. 
But  see  Phillips  v.  Bonham,  16  La.  Ann.  387. 
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imprisonment,^^  but  not  by  way  of  confession  of  detention  and  avoidance  of  lia- 
bility/^ as  by  a  claim  of  legal  authority"  or  probable  cause  for  arrest  witbout 
warrant,^  unless  the  declaration  or  complaint  alleges  arrest  without  reasonable  or 
probable  cause/' 

2.  Special  Pleading  of  Justification.  A  pleading  justifying  by  legal  authority 
must  set  forth  all  facts  essential  to  the  validity  of  process  or  power  of  a  court,™ 
or  all  facts  and  reasons '''  necessary  to  a  defense  of  arrest  without  warrant  '^  or  to 


65.  As  to  what  amounts  to  general  issue 
see  Crookshank  i\  Kellogg,  8  Blackf.  (Ind.) 
256.  As  to  reeessity  for  additional  traverse 
see  Noble  r.  Halliday,  1  N".  Y.  330.  As  to 
plea  of  general  issue  with  notice  see  MeMullin 
■0.  Erwin,  69  Vt.  338,  38  Atl.  62. 

For  instance  of  insufScient  denial  see  Rich 
1-.  Mclnery,  103  Ala.  345,  15  So.  663,  49  Am. 
St  Rep.  32. 

66.  Church  v.  Pearne,  75  Conn.  350,  53 
Atl.  955;  Noyes  v.  Edgerly,  71  N.  H.  500,  53 
Atl.  311.  See  also  Wachsmuth  v.  Merchants' 
Nat.  Banlt,  96  Mich.  426,  56  N.  W.  9,  21 
L.  R.  A.  278;  Coats  v.  Darby,  2  N.  Y.  517. 
As  to  effect  of  admissions  coupled  with  de- 
nials see  Bishop  v.  Lucy,  (Tex.  Civ.  App. 
1899)  51  8.  W.  854  [denying  rehearing  in  21 
Tex.  Civ.  App.  326,  50  S.  W.  1029]. 

A  plea  of  justification  in  an  action  for  false 
imprisonment  does  not  admit  that  the  im- 
prisonment was  wro~gful.  Ocean  Steamship 
Co.  V.  Williams,  69  Ga.  251. 

A  verdict  may,  however,  cure  defect  in  the 
plea.     Parker  v.  Langly,  10  Mod.  145,  209. 

67.  Delaicare. —  Bailey  v.  Wiggins,  5  Harr. 
462,  60  Am.  Dec.  650,  against  a  magistrate. 

Indiana. —  Boaz  r.  Tate,  43'  Ind.  60. 

Maryland. —  Edger  v.  Burke,  96  Md.  715, 
54  Atl.  986. 

Missouri. —  Hoagland  v.  Forest  Park  High- 
lands Amusement  Co.,  170  Mo.  335,  70  S.  W. 
878,  94  Am.  St.  Rep.  740. 

NeiD  York. —  Corwin  v.  Freeland,  6  How. 
Pr.  241. 

Utah. —  Yost  V.  Tracy,  13  Utah  431,  45 
Pac.  346,  unsigned  commitment  excluded. 

Vermont. —  Allen  v.  Parkhurst,  10  Vt.  557. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
me-t,"  §  89. 

Defendant  a  constable. —  But  it  has  been 
held  that  defendant  may  prove,  under  the 
general  issue,  that  he  was  a  constable,  and 
arrested  and  detained  plaintiff  by  virtue  of  a 
legal  warrant.  Isaacs  v.  Camplin,  1  Bailey 
fS.  C.)  411.  See  also  Wilson  v.  Manhattan 
R.  Co.,  2  Misc.  (N.  Y.)  127,  20  N.  Y.  Suppl. 
852;  Ingram  v.  Butt,  13  Fed.  Cas.  No.  7,047, 
4  Cranch  C.  C.  701. 

68.  Thompson  v.  Buchholz,  107  Mo.  App. 
121,  81  S.  W.  490. 

69.  Russell  v.  Shuster,  8  Watts  &  S.  (Pa.) 
308. 

70.  Von  Kettler  v.  Johnson,  57  111.  109 
(facts  showing  jurisdiction  and  compliance 
with  statute)  ;  Fanny  v.  Montgomery,  1  111. 
247. 

The  pleading  should  show  the  process  ac- 
tuallv  issued  (Von  Kettler  r.  Johnson,  57 
111.  109,  mere  recital  of  order  for  attachment 
is  insufficient),  its  commandment   (Smith  v. 


MoGuire,  5  Litt.  (Ky.)  302),  its  return,  if 
the  return-day  be  past  (Caldwell  v.  Ken- 
worthy,  31  Ind.  238;  Davis  v.  Bush,  4  Blackf. 
(Ind.)  330;  Kent  v.  Miles,  65  Vt.  582,  27 
Atl.  194,  inferential  allegation  held  suffi- 
cient ) ,  or  sufficient  reason  for  failure  to  re- 
turn (May  f.  Sly,  5  Blackf.   (Ind.)   206). 

As  to  particular  facts  not  necessary  to  de- 
tail in  the  pleading  see  Fowler  r.  Watldns,  1 
N.  H.  251  (completion  of  service  of  war- 
rant) ;  Foster  v.  Hazen,  12  Barb.  (N.  Y.) 
547  (residence  in  what  county)  ;  Whitney  v. 
Shufelt,  1  Den.  (N.  Y.)  592  (jurisdiction  of 
justice  to  issue  warrant  for  arrest  of  non- 
resident) ;  Hoose  v.  Sherrill,  16  Wend.  (N.  Y.) 
33  (arrest  of  non-resident)  ;  Wright  i'.  Hazen, 
24  Vt.  143. 

71.  Georgia. —  Ocean  Steamship  Co.  v.  Wil- 
liams, 69  Ga.  251. 

Illinois. —  Dodds  v.  Board,  43  111.  95. 

Indiana. —  Wasson  v.  Canfield,  6  Blackf. 
406. 

Maryland. —  Edger  v.  Burke,  96  Md.  715, 
54  Atl.  986. 

Michigan. —  White  v.  McQueen,  96  Mich. 
249,  55  N.  W.  843. 

New  York. —  See  Bradner  v.  Faulkner,  93 
N.  Y.  515. 

Texas. —  Boynton  v.  Tidwell,  ,19  Tex.   118. 

Wisconsin. —  Scheer  v.  Keown,  34  Wis.  349. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  90. 

For  an  answer  held  to  contain  a  sufficient 
allegation  of  reasonable  grounds  see  Blalock 
V.  Randall,  76  111.  224. 

72.  Von  Kettler  v.  Johnson,  57  111.  109; 
Mathews  v.  Biddulph,  3  M.  &  G.  390,  42 
E.  C.  L.  209,  arrest  for  felony.  Such  as  facts 
showing  a  continuing  breach  of  the  peace '  or 
well-founded  apprehension  of  its  renewal. 
Price  V.  Seeley,  10  CI.  &  F.  28,  8  Eng.  Re- 
print 651.  Pleading  alarm  and  disquiet  to 
the  neighborhood  is  a  sufficient  allegation  of 
conduct  justifying  arrest  to  stop  a  breach  of 
the  peace.  Wheeler  v.  Whiting,  9  C.  &  P.  262, 
38  E.  C.  L.  162;  Howell  v.  Jackson,  6  C.  &  P. 
723,  25  E.  C.  L.  657.  As  to  irrelevant  alle- 
gations of  expressions  of  design  prior  to  dis- 
turbance stricken  out  on  motion  see  Beckett 
V.  Lawrence,  7  Abb.  Pr.  N.  S.  (N.  Y.)  403. 
In  case  of  arrest  for  assault  and  battery 
with  intent  to  commit  a  felony  a  plea  show- 
ing an  assault  is  insufficient.  Stammers  V. 
Yearsley,  10  Bing.  35,  2  L.  J.  C.  P.  256,  3 
Moore  &  S.  410,  25  E.  C.  L.  26. 

A  private  person  arresting  for  felony  must 
first  show  the  commission  of  the  offense  and 
then  the  cause  of  suspecting  the  arrested 
party.  Brown  v.  Chadsey,  39  Barb.  (N.  Y.) 
253. 
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justify  detention  for  a  time  prima  facie  unreasonable,™  so  as  to  identify  the 
arrest  justified  with  the  arrest  complained  of*  in  sufficient  and  appropriate 
terms,''^  and  without  duplicity.'^  It  must  show  as  many  distinct  occasions  of 
justification  as  there  are  charges  of  trespass  in  the  counts  of  the  declaration.'" 

3.  Mitigation  of  Damages.  Defendant  may  properly  plead  facts  in  mitigation 
of  damages  in  his  answer,''^  even  if  the  complaint  states  facts  entitling  plaintiff  to 
exemplary  damages.''  But  the  plea  of  general  issue  has  been  held  sufficient  to 
admit  proof  of  siich  matters.^ 

C.  Replication.  A  replication  to  a  plea  of  judicial  authority  to  make  the 
arrest  ^  is  demurrable  if  it  fails  sufficiently  to  allege  facts  destroying  the  validity 
of  such  authority ,^^  or  if  it  merely  avers  an  abuse  of  process  for  which  an  action 
on  the  case  might  lie.^     The  replication  may  cure  a  defect  in  the  answer.^ 

XII.  EVIDENCE. 
A.  Burden  of  Proof.     The  burden  rests  on  plaintiff  to  establish  affirmatively 


As  to  justification  of  arrest  for  felony  by- 
officer  see  Gambill  v.  Schmuek,  131  Ala.  321, 
31  So.  604;  Edger  v.  Burke,  96  Md.  715,  54 
Atl.  986.  If  the  arrest  be  pursuant  to  in- 
formation the  plea  must  allege  that  the  in- 
formant stated  the  facts  by  which  he  knew 
or  believed  plaintiff  to  be  guilty.  Wasson 
V.  Canfield,  6  Blackf.  (Ind.)  406.  If  the 
informant  be  defendant  the  answer  to  a  com- 
plaint alleging  arrest  with  malice  and  with- 
out probable  cause,  pleading  arrest  by  an 
officer  for  reasonable  cause,  is  insufficient  un- 
less it  denies  that  the  arrest  was  made  at 
defendant's  request  without  justifiable  belief 
of  guilt.  Rich  V.  Mclnery,  103  Ala.  345,  15 
So.  663,  49  Am.  St.  Eep.  32.  The  grounds 
of  suspicion  must  be  detailed.  Wasson  v. 
Canfield,  6  Blackf.  (Ind.)  406;  Wade  v.  Chaf- 
fee, 8  R.  I.  224,  5  Am.  Rep.  572;  Mure  v. 
Kaye,  4  Taunt.  34.  See  also  JIaynes  v.  Mewis, 
5  L.  J.  K.  B.  O.  S.  47. 

Other  offenses  than  felony. —  As  to  justifi- 
eation  in  case  of  arrest  for  other  offenses  than 
felony  see  Beckett  v.  Lawrence,  7  Abb.  Pr. 
N.  S.  (N.  Y.)  403  (capacity  of  vestryman 
to  arrest  disturbers  of  church  meeting)  ; 
Smith  V.  Shirley,  3  C.  B.  142,  15  L.  J.  C.  P. 
230,  54  E.  C.  L.  142. 

73.  Markey  v.  Griffin,  109  III.  App.  212. 

74.  Young  V.  Warder,  94  Ind.  357  (under 
warrant) ;  Scircle  v.  Neeves,  47  Ind.  289  (jus- 
tice of  the  peace)  ;  Gallimore  v.  Ammerman, 
39  Ind.  323;  Weser  v.  Welty,  18  Ind.  App. 
664,  47  N.  E.  639  (sufficient)  ;  Kent  v.  Miles, 
65  Vt.  582,  27  Atl.  194  (pleading  may  be 
sufficient,  although  it  states  shorter  time 
than  is  stated  in  declaration ) . 

75.  Peck  V.  Rooks,  22  Ark.  221  (insufficient 
allegation  of  justification  by  legal  authority)  ; 
Ocean  Steamship  Co.  v.  Williams,  69  Ga.  25 1 
(probable  cause,  arrest  without  warrant); 
Dodds  r.  Board,  43  111.  95  (detention  for  un- 
reasonable time)  ;  Anderson  v.  Dunn,  6 
Wheat.  (U.  S.)  204,  5  L.  ed.  242  (sufficient 
allegation  of  judicial  process).  For  sufficient 
allegation  of  justification  of  a  mayor  for  ju- 
dicial arrest  see  Willis  v.  Havemeyer,  5  Duer 
(N.  Y.)  447.  A  plea  justifying  detention 
for  the  Fmace  of  time  complained  of  is  suffi- 
cient.    Kent  V.  Miles,  68  Vt.  48,  33  Atl.  768. 
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General  denial  and  plea  of  no  malice  and 
discharge  of  duty  is  insufficient.  Moore  v. 
Devoy,  37  How.  Pr.  (N.  Y.)  18. 

76.  Jewett  v.  Locke,  6  Gray  (Mass.)  233 
(consistent  justification  under  two  war- 
rants) ;  Stanton  v.  Seymour,  22  Fed.  Cas. 
No.  13,298,  5  McLean  267  (bad  for  duplicity). 

77.  McCurday  v.  DriscoU,  1  Cromp.  &  M. 
618,  2  L.  J.  Exch.  185,  3  Tyrw.  571. 

78.  Beckett  v.  Lawrence,  7  Abb.  Pr.  N.  S. 
(N.  Y.)  403;  Newburn  v.  Dunham,  10  Tex. 
Civ.  App.  655,  32  S.  W.  112.  This  is  true, 
although  the  mitigation  be  only  as  to  a  part 
of  the  violence  committed.  Foland  v.  John- 
son, 16  Abb.  Pr.  (N.  Y.)  235. 

79.  Newburn  v.  Durham,  10  Tex.  Civ.  App. 
655,  32  S.  W.  112. 

80.  Richardson  v.  Huston,  10  S.  D.  484,  74 
N.  W.  234. 

81.  A  general  reply,  "De  injuria,  sua  pro- 
pria absque  tali  cusa,"  is  insufficient  founda- 
tion for  proof  of  previous  arrest  and  discharge 
under  the  same  warrant.  Fowler  v.  Watkins, 
1  N.  H.  151.  If  the  answer  excuses  an  ad- 
mitted irregularity  in  process  by  plaintiff's 
waiver  in  court,  a  replication  is  good  which 
sets  out  that  such  waiver  was  made  under 
duress.  U.  8.  v.  McNeily,  72  Fed.  972,  19 
CCA.  318 

82.  Booth  V.  Kurrus,  55  N.  J.  L.  370,  26 
Atl.  1013.  It  is  sufficient  if  it  specially  and 
sufficiently  avers  (Arkansas  City  Bank  v.  Mc- 
Dowell, 7  Kan.  App.  568,  52  Pae.  56;  Ying- 
ling  V.  Hoppe,  9  Gill  (Md.)  310)  a  want  of 
jurisdiction  in  the  court  to  cause  the  arrest 
(Wooster  v.  Parsons,  Kirby  (Conn.)  110, 
where  want  of  jurisdiction  did  not  appear  on 
face  of  process.  Compare  Nason  v.  Sewall, 
Brayt.  (Vt.)  119),  or  to  try  ard  imprison 
(Willis  V.  Havemeyer,  5  Duer  (N.  Y.  447), 
a  discharge  (Kent  v.  Miles,  65  Vt.  582,  27 
Atl.  194),  and  detention  without  legal  au- 
thority (Breck  v.  Blanchard,  22  N.  H.  303, 
special  pleading  of  detention  in  prison  until 
money  paid  and  other  conditions  submitted 
to  ia  valid.  See  also  Brown  v.  Jones,  3  D.  & 
L.  678,  15  L.  J.  Exch.  210,  15  M.  &  W.  191). 

83.  Kent  v.  Miles,  65  Vt.  582,  27  Atl.  194. 

84.  Edger  v.  Burke,  96  Md.  715,  54  Atl. 
986.    See,  generally,  Pleading. 
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and  sufficiently^'  every  essential^*  allegation  of  liis  complaint^  in  civil  as  dis- 
tingnished  from  criminal  proceedings  upon  a  false  imprisonment.^*  The  onus 
of  justification  in  issue  primarily  rests  with  defendant.''  Where,  however,  facts 
ehowing  justification  appear  in  plaintiff's  pleading  or  by  his  admissions  in  court ;  *" 
or  where  the  defense  consists  of  justification  by  proof  under  a  plea  of  apparently 
valid  process  or  by  judicial  capacity,  plaintiff  must  overcome  the  presumption  of 


85.  Gordon  v.  Upham,  4  E.  D.  Smith  (N.  Y.) 
9;  Sparhawk  v.  Hall,  52  Vt.  624.  For  evi- 
dence held  sufficient  see  Harness  v.  Steele, 
159  Ind.  286,  64  N.  E.  875.  For  evidence  held 
insufficient  see  Tobin  x>.  Bell,  73  N.  Y.  App. 
Div.  41,  76  N.  Y.  Suppl.  425. 

86.  But  not  what  is  unnecessarily  alleged. 
Atkinson  v.  Warne,  1  C.  M.  &  R.  827,  6  C. 
&  P.  687,  3  Dowl.  P.  C.  483,  5  Tyrw.  481,  25 
E.  C.  L.  640.  It  is  not  essential  to  the  fact 
of  recovery  that  he  prove  damages.  If  he 
shows  that  his  right  has  been  violated  by  de- 
fendant damage  is  presumed.  The  effect  of 
evidence  as  to  his  injury  is  upon  the  extent 
of  recovery.    See  infra,  XIII,  D. 

87.  He  must  show  the  fact  of  imprison- 
ment (Bauer  v.  Clay,  8  Kan.  580,  recovery 
permitted,  although  detention  for  only  part 
of  time  proved  to  be  illegal)  ;  Loughman  v. 
Long  Island  R.  Co.,  83  N.  Y.  App.  Div.  629, 
81  N.  Y.  Suppl.  1097,  evidence  held  insuffi- 
cient )  ;  Cant  v.  Parsons,  6  C.  &  P.  504,  25 
E.  C.  L.  547),  its  unlawfulness  (Chambers 
V.  Oehler,  107  Iowa  155,  77  N.  W.  853; 
Sherman  v.  Grinnell,  159  N.  Y.  50,  53  N.  E. 
674),  where  it  is  not  presumed  (Black  v. 
Marsh,  31  Ind.  App.  53,  67  N.  E.  201.  See 
also  People  v.  McGrew,  77  Cal.  570,  20  Pac. 
92;  Snead  v.  Bonnoil,  166  N.  Y.  325,  59 
N.  E.  899),  that  defendant  committed  (Mason 
V.  Barker,  1  C.  &  K.  100,  47  E.  C.  L.  100, 
a  magistrate's  signature  to  a  warrant  is 
prima,  facie  proof  of  issuance  by  him;  Harris 
V.  Dignum,  29  L.  J.  Exch.  23,  1  L.  T.  Rep. 
N.  S.  169,  the  fact  that  defendant  signed 
the  charge  sheet,  and  appeared  before  the 
magistrate  against  plaintiff,  is  strong,  al- 
though not  conclusive  evidence,  that  he  au- 
thorized the  arrest;  Ross  v.  Lascelles,  15 
L.  T.  Rep.  N.  S.  293,  a  charge  sheet  is  suf- 
ficient proof  of  the  signatures  which  it  con- 
tains )  or  participated  in  it  (Carson  v.  Dessau, 
59  N.  Y.  Super.  Ct.  79,  13  N.  Y.  Suppl.  232, 
insufficient  evidence  as  to  joint  tort-feasors; 
Nance  v.  Haney,  1  Heisk.  (Tenn.)  177,  proof 
of  mere  presence  at  time  of  imprisonment 
without  proof  of  counseling  or  procurement, 
aiding  or  abetting,  insufficient;  Jones  v.  Mor- 
rell,  1  C.  &  K.  266,  47  E.  C.  L.  266)  or  is 
responsible  as  legal  cause  (Miller  v.  Fano, 
134  Cal.  103,  66  Pac.  183;  Carter  v.  Worces- 
ter County,  94  Md.  621,  51  Atl.  830;  Noad 
V.  Canadian  Pac.  R.  Co.,  56  N.  Y.  App.  Div. 
33,  67  N.  Y.  Suppl.  265),  or  was  instru- 
mental in  putting  the  law  in  motion  (Miller 
V.  Fano,  supra,  insufficient  evidence  of  identi- 
fication of  arrested  person  by  defendant)  ; 
Young  V.  Gormley,  120  Iowa  372,  94  N.  W. 
922;  Lyons  v.  Carroll,  51  La.  Ann.  1542,  26 
So.  416;  Brown  v.  Demont,  9  Cow.  N.  Y.) 
262;  Kelly  v.  Durham  Traction  Co.,  132  N.  C. 
368,  43  S.  E.  923,  133  N.  C.  41b,  45  S.  E.  826; 


Danby  v.  Beardsley,  43  L.  T.  Rep.  N.  S.  603. 
See  also  Glynn  v.  Houstoun,  5  Jur.  195,  2 
M.  &.  6.  337,  2  Scott  N.  S.  548,  40  E.  C.  L. 
630 ;  Browne  v.  Stradling,  5  L.  J.  C.  P.  295 ) , 
or  is  responsible  for  it  because  of  relation- 
ship or  authority  (National  Bank  of  Com- 
merce V.  Baker,  77  Md.  462,  26  Atl.  867; 
Kelly  V.  Durham  Traction  Co.,  132  N.  C.  368, 
43  S.  E.  923;  Eichengreen  v.  l<ouisville,  etc., 
R.  Co.,  96  Tenn.  229,  34  S.  W.  219,  54  Am. 
St.  Rep.  833,  31  L.  R.  A.  702,  sufficient  evi- 
dence of  procurement)  ;  or  ratified  it 
(Wachsmuth  v.  Merchants'  Nat.  Bank,  96 
Mich.  426,  56  N.  W.  9,  21  L.  R.  A.  278). 

88.  The  latter  presumes  the  imprisonment 
to  be  unlawful.  People  v.  McGrew,  77  Cal. 
570,  20  Pac.  92. 

89.  Mexican  Cent.  R.  Co.  v.  Gehr,  66  111. 
App.  173.  He  may  bear  this  burden  by  show- 
ing any  of  the  defenses  recognized  by  the  gen- 
eral law,  as  that  an  employee  was  a  police- 
man. Missouri,  etc.,  R.  Co.  v.  Warner,  19 
Tex.  Civ.  App.  463,  49  S.  W.  254.  He  and 
not  plaintiff  is  ordinarily  required  to  pro- 
duce the  warrant.  Holroyd  v.  Doncaster,  11 
Moore  C.  P.  441,  3  Bing.  492,  4  L.  J.  C.  P. 
0.  S.  178,  28  Rev.  Rep.  672,  11  E.  C.  L.  242. 
But  see  Rich  v.  Melnery,  103  Ala.  345,  15 
So.  663,  49  Am.  St.  Rep.  32 ;  Lowry  v.  Hately, 
30  111.  App.  297.  If  the  defense  proved  be 
the  propriety  of  imprisonment  without  war- 
rant by  a  private  person  (Siegel  v.  Connor, 
70  111.  App.  116;  Geary  v.  Stevenson,  169 
Mass.  23,  47  N.  E.  508 ;  Rosenkranz  v.  Hass, 
1  Misc.  (N.  Y.)  220,  20  N.  Y.  Suppl.  88a; 
Lamb  v.  Stone,  95  Wis.  254,  70  N.  W.  72; 
U.  S.  V.  McNeily,  72  Fed.  972,  19  C.  C.  A. 
318;  Hershey  v.  O'Neill,  36  Fed.  168)  or 
by  peace  officers  of  the  law  (Kennedy  v. 
Favor,  14  Gray  (Mass.)  200)  or  by  judicial 
officers  outside  the  protection  of  their  official 
status  (Fisher  v.  Deans,  107  Mass.  118,  a 
wrongful  purpose,  as  to  extort  money  may 
be  shown  against  a  justice)  or  by  other 
recognized  authority  the  burden  rests  on  de- 
fendant to  affirmatively  prove  the  facts  re- 
quired by  law  to  complete  the  justification 
(Edger  v.  Burke,  96  Md.  715,  54  Atl.  986), 
such  as  good  faith  (Franklin  v.  Amerson,  118 
Ga.  860,  45  S.  E.  698;  Jackson  v.  Knowlton, 
173  Mass.  94,  53  N.  E.  134;  Snead  v.  Bon- 
noil, 166  N.  Y.  325,  59  N.  E.  899)  or  rea- 
sonable ground  for  the  arrest  (Marshall  v. 
Cleaver,  4  Pennew.  (Del.)  450,  56  Atl.  380). 
See  also  Franklin  v.  Amerson,  118  Ga.  860, 
45  S.  E.  698;  Stewart  v.  Feeley,  118  Iowa 
524,  92  N.  W.  670;  Barker  v.  Anderson,  81 
Mich.  508,  45  N.  W.  1108;  Jones  v.  Com., 
1  Rob.    (Va.)    748). 

90.  Warrant  need  not  be  offered  unless  its 
validity'  is  questioned.  Kelly  v.  Durham 
Traction  Co.,  132  N.  C.  368,  43  S.  E.  923. 
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legality"  and  of  exoneration  of  defendant  from  responsibility  for  tlie  alleged 
imprisonment.'^ 

B.  Admissibility —  l.  In  General.  "When  any  evidence  is  admissible  in  an 
action  of  false  imprisonment^'  its  reception  is  governed  by  usual  rules  as  to  com- 
petency '*  and  materiality.^' 

2.  Malice  and  Want  of  Probable  Cause.  la  an  action  for  false  imprisonment 
the  party  asking  damages  need  not  ordinarily  prove  want  of  probable  cause,  or 
malice  on  tlie  part  of  the  party  sought  to  be  charged  to  entitle  him  to  recover ;  ^ 
nor  can  he  when  a  justification  is  made  out  by  defendant:"  But  wlien  justifica- 
tion is  in  issue,  or  when  such  justification  is  not  made  out,  or  the  justification  is 
qualified,  malice  or  want  of  probable  cause  on  the  part  of  defendant  ^^  may  be 

and  plaintiff's  attorneys  in  another  case 
(Marks  v.  Sullivan,  9  Utah  12,  33  Pae.  224), 
or  that  plaintiff  had  sufficient  funds  to  pay 
a  small  fine  and  avoid  confinement  (Barker 
V.  Anderson,  81  Mich.  508,  45  N.  W.  1108), 
or  that  defendant  has  license  to  keep  a  board- 
ing-house or  right  to  retain  a  trunk  for  at- 
tempt to  take  which  plaintiff  was  arrested 
(Isaacs  V.  Flahive,  14  Misc.  (N.  Y.)  249,  35 
N.  Y.  Suppl.  716),  or  that  defendant  prop- 
erly endeavored  to  enforce  an  ordinance  (Ful- 
ler V.  Redding,  13  N.  Y.  App.  Div.  61,  43 
N;  Y.  Suppl.  96),  or  that  defendant  kept  » 
bawdy-house  and  after  arrest  assaulted  de- 
fendant (Neal  V.  Peevey,  39  Ark.  337),  or 
that  defendant  committed  a  similar  offense  at 
another  place  (Bell  v.  Day,  9  Kan.  App.  Ill, 
57  Pae.  1054),  or  a  settlement  between  plain- 
tiff and  defendant  of  a  prosecution  for  fel- 
ony (Van  Voorhes  v.  Leonard,  1  Thomps. 
&  C.  (N.  Y.)  148),  or  evidence  not  limited 
to  the  period  involved  (Bennett  v.  Eddy,  120 
Mich.  300,  79  N.  W.  481),  or  which  con- 
cerns collateral  issues,  as  of  defendant's  in- 
nocence of  a  crime  charged  by  plaintiff's  let- 
ter (Grace  v.  Dempsey,  75  Wis.  313,  43  N.  W. 
1127),  or  recovery,  on  an  insurance  policy 
issued  to  insured  by  the  person  arrested  for 
arson  (Philadelphia  F.  Assoc,  v.  Fleming, 
78  Ga.  733,  3  S.  E.  420),  or  excessive  bond 
for  release  given  by  parties  defendant  unless 
shown  to  have  been  concerned  in  fixing  the 
penalty  (Montgomery  v.  Sutton,  58  Iowa 
697,  12  N.  W.  719;  Bennett  v.  Eddy,  120 
Mich.  300,  79  N.  W.  481),  or  irrelevant  cir- 
cumstances (Golibart  v.  Sullivan,  30  Ind. 
App.  428,  66  N.  E.  188;  Wait  v.  Green,  5 
Park.  Cr.  (N.  Y.)  185;  Holz  v.  Eediske,  116 
Wis.  353,  92  N.  W.  1105)   is  not  admissible. 

96.  Chrisman  v.  Carney,  33  Ark.  316;  Aikin 
V.  Newell,  32  Ark.  605 ;  Boaz  v.  Tate,  43  Ind. 
60;  Hewitt  v.  Newberger,  66  Hun  (N.  Y.) 
230,  20  N.  Y.  Suppl.  913;  Neal  v.  Joyner,  89 
N.  C.  287.     See  also  supra,  II,  B. 

97.  Holly  V.  Carson,  39  Ala.  345  (proceed- 
ings before  grand  jury)  ;  Holmes  v.  Blyler, 
80  Iowa  365,  45  N.  W.  756;  Fuller  v.  Red- 
ding, 13  N.  Y.  App.  Div.  61,  43  N.  Y.  Suppl. 
96.  Thus  evidence  is  not  admissible  against 
a  magistrate  if  he  had  jurisdiction.  Bailey 
V.  Wigeins,  1  Houst.   (Del.)  299. 

98.  Defendant  may  not  show  conduct  of 
prisoner  as  evidence  of  malice  on  his  part. 
Josselyn  v.  McAllister,  22  Mich.  300.  De- 
fendant cannot  disprove  his  malice  by  show- 
ing conduct  of  plaintiff  of  which  he  had  no 


91.  Petit  V.  Colmery,  4  Pennew.  (Del.) 
266,  55  Atl.  344;  Prell  v.  McDonald,  7  Kan. 
426,  12  Am.  Rep.  423  (officer  de  facto  mak- 
ing the  arrest  is  prima  fade  de  jure)  ;  Love 
V.  Wood,  55  Mich.  451,  21  N.  W.  887;  Sher- 
man V.  Grinnell,  159  N.  Y.  50,  53  N.  E.  674 ; 
Newman  v.  Tiernan,  37  Barb.  (N.  Y.)   159. 

92.  As  by  showing  that  the  imprisonment 
was  in  fact  illegal  (Snow  v.  Weeks,  75  Me. 
105;  Bassett  f.  Porter,  10  Cush.  (Mass.) 
418;  Scott  r.  Ely,  4  Wend.  (N.  Y.)  555)  or 
for  any  other  reason  failed  of  justification, 
as  that  he  was  not  guilty  of  the  contempt 
for  which  he  was  committed  (Miller  v.  Ad- 
ams, 7  Lans.  (N.  Y.)  131  [affirmed  in  52 
N.  Y.  409] )  or  that  he  was  privileged  from 
arrest  (Brown  v.  Robertson,  1  Fed.  Cas.  No. 
2,027,  1  Hayw.  &  H.  134),  or  that  plaintiff 
had  property  subject  to  execution  and  con- 
stable had  notice  ( Barhydt  v.  Valk,  12  Wend. 
(N.  Y.)  145,  27  Am.  Dec.  124).  As  to  ina- 
bility to  overcome  protection  by  process  valid 
on  its  face  see  Williams  v.  Ivey,  37  Ala.  244. 
False  imprisonment  is  sufficiently  shown,  al- 
though plaintiff  had  the  same  name  as  a, 
person  named  in  an  indictment  for  murder, 
for  killing  a'  negro,  although  he  had  stated 
that  he  had  killed  a  negro  where  he  proved 
that  he  had  never  been  in  the  county.  Wolf 
V.  Perryman,  82  Tex.  112,  17  S.  W.  772. 
A  plaintiff  is  not  bound  to  show  notice  of 
bail  in  a  suit  for  an  arrest  in  a  bailable  pro- 
ceeding. Chapman  v.  Dyett,  11  Wend.  (N.  Y.) 
31,  25  Am.  Dec.  598. 

93.  See  infra,  XII,  B,  5. 

94.  See  Evidence,  16  Cyc.  821.  Defend- 
ant may  show  conversations  of  third  party 
to  show  that  the  latter  did  not  induce  de- 
fendant to  arrest  plaintiff,  to  rebut  plain- 
tifl''s  evidence  that  he  did.  Livingston  v. 
Burroughs,  33  Mich.  511.  Parol  evidence  is 
admissible  where  order  of  arrest  is  lost. 
Teagarden  v.  Graham,  31  Ind.  422.  The 
fact  of  imprisonment  may  be  shown  by  proof 
of  circumstances  (Frost  f.  De  Lury,  54  N.  Y. 
Super.  Ct.  113),  not  by  opinions,  or  conclu- 
sions (Cant  V.  Parsons,  6  C.  &  P.  504,  25 
E.  C.  L.  547).  But  defendant  has  been  al- 
lowed to  rebut  malice  by  showing  that  his 
detective  never  before  accused  wrongly  of 
theft.  Woodward  v.  Ragland,  5  App.  Cas. 
(D.  C.)  220. 

95.  Testimony  which  is  not  shown  to  be 
material  (Bennett  v.  Eddy,  120  Mich.  300, 
79  N.  W.  481 ;  Witt  v.  Haun,  1  Heisk.  (Tenn.) 
160),   as   communication   between   defendant 
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proved  and  disproved  ^  by  facts  and  circumstances,^  but  not  by  mere  conclusions 
or  opinions.^ 

3.  Character  of  Plaintiff.  The  character  of  the  person  seeking  damages  in 
false  imprisonment  is  not  ordinarily  in  issue  so  far  as  mere  riglit  to  recover  is  con- 
cerned,' but  may  be  made  the  subject  of  controversy  and  the  basis  of  testimony 
where  general  reputation  for  truth  and  veracity  is  attacked  ;  *  where  the  extent 
of  recovery  of  damages  involves  its  consideration ;  ^  and  where  an  attempted  jus- 
tification of  arrest  without  express  legal  authority  is  sought  to  be  proved  by 
reasonable  grounds  for  suspicion  of  plaintiff's  guilt." 

4.  Acts  and  Admissions.     Plaintiff  may  prove  that  defendant  is  responsible  for 


knowledge  or  information  when  he  made  thfe 
affidavit  on  which  the  arrest  was  based;  or 
facts  having  no  bearing  on  the  facts  stated 
in  affidavit;  nor  matters  ex  post  facto.  Jos- 
selyn  v.  McAllister,  25  Mich.  45. 

99.  Alabama. —  Woodall  v.  McMillan,  38 
Ala.  622;  Williams  v.  Ivey,  37  Ala.  244. 

Arkansas. —  Beebe  v.  De  Baun,  8  Ark.  510. 

Georgia. —  Thorpe  v.  Wray,  68  Ga.  359, 
plaintiff  may  show  a  second  arrest  under 
void  warrant. 

Iowa. —  Montgomery  v.  Sutton,  58  Iowa 
697,  12  N.  W.  719. 

Louisiana. —  Block  v.  Meyers,  33  La.  Ann. 
776. 

Maryland. —  Blake  r.  Burke,  42  Md.  45, 
defendant  may  show  that  he  was  acting  in 
discharge  of  official  duties  under  direction 
of  state's  attorney  in  transferring  prisoner 
confined  by  city  commitment  to  county  au- 
thorities. 

Massachusetts. — ^  Paget  v.  Cook,  1  Allen 
522  (evidence  is  competent  to  show  knowl- 
edge of  facts  as  basis  of  malice  in  arrest  on 
execution)  ;  Mason  v.  Lothrop,  7  Gray  354 
(defendant  may  introduce  a  warrant  ob- 
tained day  after  arrest  without  a  warrant ) . 

Michigan. —  Brushaber  v.  Stegemann,  22 
Mich.  266. 

Missouri. —  Vansiekle  v.  Brown,  68  Mo.  627. 

Nebraska. —  Casebeer  v.  Rice,  18  Nebr.  203, 
24  N.  W.  693. 

Neio  York. —  Fitzpatriek  v.  New  York,  etc., 
R.  Co.,  2  Silv.  Supreme  192,  5  N.  Y.  Suppl. 
685. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Donahoe, 
56  Tex.  162;  Dunn  r.  Cole,  2  Tex.  App.  Civ. 
Cas.  §  821. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  101. 

Examination  as  to  sanity. —  As  to  evidence 
held  to  show  no  bad  faith  in  defendant  caus- 
ing an  examination  into  sanity  see  Bacon  v. 
Bacon,  76  Miss.  458,  24  So.  968;  Dougherty 
V.  Snyder,  97  Mo.  App.  495,  71  S.  W.  463. 

Malice  is  a  conclusive  presumption  against 
one  engaged  in  an  attempt  to  subvert  a  gov- 
ernment.   French  v.  White,  4  W.  Va.  170. 

A  jury  may  infer  malice  from  proof  of 
want  of  probable  cause.  Rosen  v.  Stein,  54 
Hun  (N.  Y.)   179,  7  N.  Y.  Suppl.  368. 

1.  Bell  V.  Day,  9  Kan.  App.  Ill,  57  Pac. 
1054;  Girdner  v.  Taylor,  6  Heisk.  (Tenn.) 
244;  Lamb  V.  Stone,  95  Wis.  254,  70  N.  W. 
72.  That  plaii^tiff  paid  defendant  money  on 
account  of  the  transaction  for  which  the  ar- 


rest was  made  is  admissible  to  prove  motive. 
Mead  v.  Young,  19  N.  C.  521.  Defendant  may 
show  conditions  surrounding  the  arrest  with- 
out warrant,  as  the  proximity  of  a  large 
number  of  inmates  of  an  almshouse  disturbed 
by  the  noise.  Joyce  v.  Parkhurst,  150  Mass. 
243,  22  N.  E.  899. 

Harsh  conduct  of  an  ofScer  after  arrest 
does  not  tend  to  show  malice  in  the  party 
who  caused  the  arrest,  where  the  latter  was 
in  no  way  pri-i-y  to  such  conduct.  Grinnell  v. 
Weston,  95  N.  Y.  App.  Div.  454,  88  N.  Y. 
Suppl.  781. 

2.  King  V.  Dittrich,  28  La.  Ann.  243 ;  Jud- 
son  V.  Reardon,  16  Minn.  431;  Casebeer  v. 
Rice,  18  Nebr.  203,  24  N.  W.  693;  Grinnell  v. 
Stewart,  32  Barb.  (N.  Y.)  544.  Defendant 
cannot  testify  whether  he  acted  in  good  faith 
in  all  of  his  actions  (Bell  r.  Day,  9  Kan. 
App.  Ill,  57  Pac.  1054)  or  whether  or  not  he 
was  actuated  by  malicious  motives  (Dunn  v. 
Cole,  2  Tex.  App.  Civ.  Cas.  §  821). 

3.  Alabama. —  Davis  v.  Sanders,  133  Ala. 
275,  32  So.  499. 

Georgia. —  Philadelphia  F.  Assoc,  v.  Flem- 
ing, 78  Ga.  733,  3  S.  E.  420. 

Kentucky. —  Revill  r.  Pettit,  3  Mete.  314. 

Massachusetts. — •  Geary  v.  Stevenson,  169 
Mass.  23,  47  N.  E.  508. 

Minnesota. —  Cochran  v.  Toher,  14  Minn. 
385. 

Nebraska. —  Diers  v.  Mallon,  46  Nebr.  121, 
64  N.  W.  722,  50  Am.  St.  Rep.  598. 

West  Virginia. —  Claiborne  v.  Chesapeake, 
etc.,  R.  Co.,  46  W.  Va.  363,  33  S.  E.  262. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  102. 

It  is  presumed  to  be  good.  Wolf  v.  Perry- 
man,  82  Tex.  112,  17  S.  W.  772. 

Cross-examination. —  In  an  action  for  false 
imprisonment  on  a  criminal  charge,  defend- 
ant cannot  cross-examine  as  to  the  bad  char- 
acter of  plaintiff,  nor  as  to  previous  charges 
made  against  him.  Downing  v.  Butcher,  2  M. 
&  Rob.  374. 

4.  See,  generally.  Witnesses. 

5.  See  Evidence,  16  Cyc.  1265  text  and 
note  93;   and  infra,  XIII,  C. 

6.  Where  such  evidence  has  cast  suspicion 
on  plaintiff's  character,  evidence  of  good  char- 
acter becomes  admissible.  American  Express 
Co.  V.  Patterson,  73  I"d.  430.  In  a  defense 
of  justification,  defendant  as  evidence  of 
probable  cause  for  arrest  may  inquire  whether 
plaintiff  was  not  a  man  of  notoriously  bad 
character.    Rodriguez  v.  Tadmire,  2  Esp.  721. 
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the  wrong  by  the  acts,  declarations,  and  admissions  of  defendant  or  of  one 
cooperating  with  him,*  or  of  his  employee '  fairly  bearing  upon  the  tortious  con- 
duct.'" Defendant  may  similarly  disprove  his  connection  with  the  alleged  wrong  " 
and  may  prove  the  acts  and  admissions  of  plaintiff  to  show  justification  other  than 
process  '^  or  to  mitigate  damages.^'  , 

5.  Record  and  Proceedings.     The  duly  autlienticated  record  of  the  proceed- 
.  ing  involving  the  alleged  imprisonment  '*  is  competent  evidence  either  for  plain- 
tiff "  or  for  defendant  justifying  by  legal  process."     The  defense  of  justification 
by  warrant  may  be  proved  on  the  trial  by  the  warrant  itself."    The  return  of  a 


But  in  defense  of  arrest  for  street-walking, 
evidence  of  specific  acts  on  the  part  of  plain- 
tiff is  inadmissible.  Pinkerton  v.  Verberg, 
78  Mich.  573,  44  N.  W.  579,  18  Am.  St.  Rep. 
473,  7  L.  B.  A.  507. 

7.  Bennett  v.  Eddy,  120  Mich.  300,  79 
N.  W.  481;  Sherman  v.  Grinnell,  70  Hun 
(N.  Y.)  354,  24  N.  Y.  Suppl.  59  (defendants' 
signature  to  execution  on  which  arrest  was 
made,  although  defendants  added  surplus 
word  "  executors  " )  ;  Fitzpatrick  .  v.  New 
York,  etc.,  R.  Co.,  2  Silv.  Supreme  (N.  Y.) 
192,  5  N.  Y.  Suppl.  685  (that  the  arrest  was 
made  in  a  place  under  defendant's  control)  ; 
Fenelon  v.  Butts,  53  Wis.  344,  10  N.  W.  501 
(defendant's  affidavit  in  the  supplementary 
proceedings  under  which  the  arrest  was 
made)  ;  Edgell  v.  Francis,  4  Jur.  366,  9  L.  J. 
C.  P.  233,  1  M.  &  G.  222,  1  Scott  N.  R.  118,  39 
E.  C.  L.  729.  See  also  Brooks  v.  Blain,  39 
L.  J.  C.  P.  1.  But  that  defendant  had  com- 
menced a  civil  suit  for  money  alleged  to  have 
been  appropriated  for  which  the  arrest  was 
made  is  not  admissible.  Bergeron  v.  Peyton, 
106  Wis.  377,  82  N.  W.  291,  80  Am.  St.  Rep. 
33. 

A  passenger  arrested  for  non-pajonent  of 
fare  may  prove  the  carrier's  custom  (Tidey 
V.  Erie  R.  Co.,  67  N.  J.  L.  352,  51  Atl.  1110) 
or  rules  (Dixon  K.  New  England  R.  Co.,  179 
Mass.  242,  60  N.  E.  581). 

As  to  proof  of  defendant's  system  see  Hoag- 
land  f.  Forest  Park  Highlands  Amusement 
Co.,  170  Mo.  335,  70  S.  W.  878,  94  Am.  St. 
Rep.  740. 

8.  Fenelon  v.  Butts,  53  Wis.  344,  10  N.  W. 
501;  Powell  v.  Hodgetts,  2  C.  &  P.  432,  12 
E.  C.  L.  659.  And  see  Evidence,  16  Cyc. 
821. 

9.  Shea  v.  Manhattan  R.  Co.,  15  Daly 
(N.  Y.)  528,  8  N.  Y.  Suppl.  332\ 

10.  Josselyn  v.  McAllister,   22  Mich.   300. 

11.  As  by  showing  what  the  prosecuting 
attorney  said  where  he  claims  that  the  latter 
procured  the  arrest  (Bennett  v.  Eddy,  120 
Mich.  300,  79  N.  W.  481 ) ,  or  by  showing  his 
description  of  the  thief  given  when  making 
the  complaint  on  which  the  arrest  was  made 

(Fitzpatrick  v.  New  York,  etc.,  R.  Co.,  2 
Silv.  Supreme  (N.  Y.)  192,  5  N.  Y.  Suppl. 
685),  or  circumstances  of  employment  of  the 
person  directly  causing  the  arrest  and  re- 
fusal to  authorize  arrest  (Philadelphia  F. 
Assoc.  V.  Fleming,  78  Ga.  733,  3  S.  E.  420), 
or  that  plaintiff  made  no  claim  of  defendant 
before  commencing  suit  (Joyce  v.  Parkhurst, 
150  Mass.  243,  22  N.  E.  899).  If  plaintiff 
proves  what  defendant   said  on  examination 
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before  a  magistrate,  defendant  may  examine 
as  to  what  the  magistrate  said.  Richards  v. 
Turner,  C.  &  M.  414,  41  E.  C.  L.  228.  Com- 
pare Butler  ».  Stockdale,  19  Pa.  Super.  Gt.  98. 

12.  Tyler  v.  Pomeroy,  8  Allen  (Mass.) 
480;  Dougherty  v.  Snyder,  97  Mo.  App.  495, 
71  S.  W.  463;  Tobin  v.  Bell,  73  N.  Y.  Aup. 
Div.  41,  76  N.  Y.  Suppl.  425.  He  may  prove 
what  plaintiff,  confined  in  an  insane  asylum, 
said  and  did  and  how  she  appeared  in  the 
asylum;  but  that  money  sent  plaintiiT,  de- 
tained as  a  pauper,  never  reached  her  cannot 
be  shown  unless  defendant  is  shown  to  have 
been  instrumental  in  depriving  her  of  it. 
Van  Deusen  v.  Newcomer,  40  Mich.  90.  The 
trial  of  a  plea  of  justification  of  arrest 
for  felony  involves  a  trial  in  the  same  way  as 
criminal  proceedings.  Therefore  evidence  of 
an  accomplice  is  admissible.  Richards  v. 
Turner,  C.  &  M.  414,  41  E.  C.  L.  228. 

13.  Johnson  v.  Von  Kettler,  66  111.  63. 

14.  Forbes  v.  Hicks,  27  Nebr.  Ill,  42 
N.  W.  898  (the  complaint  and  warrant)  ; 
Regan  V.  Jessup,  (Tex.  Civ.  App.  1903)  77 
S.  W.  972  (writ  and  testimony  explanatory)  ; 
Hartley  r.  Hindmarsh,  L.  R.  1  C.  P.  553,  1 
H.  &  R.  607,  12  Jur.  N.  S.  502,  35  L.  J.  M.  C. 
255,  14  Wkly.  Rep.  862  (a  magistrate's  cer- 
tificate ) . 

15.  Parsons  v.  Harper,  16  Gratt.  (Va. ) 
64.  The  record  of  the  original  action  is  com- 
petent evidence  for  plaintiff.  Beebe  v.  De 
Baun,  8  Ark.  510.  A  return  is  'prii/na  facie 
evidence  of  arrest  under  a  warrant.  Allen  v. 
Gray,  11  Conn.  95.  A  commitment  alone 
does  not  show  that  defendant  was  the  prose- 
cutor. The  affidavit,  recited  by  it,  or  an  ex- 
amined copy  is  the  only  admissible  docu- 
mentary evidence  to  prove  that  fact.  Hall  «. 
Acklen,  9  La.  Ann.  219.  A  justice's  mitti- 
mus is  not  evidence  of  facts  recited  therein. 
Poor  V.  Dougharty,  Quincy  (Mass.)  1.  But 
recitals  in  a  mittimus  of  a  prior  judgment  are 
sufiicient  evidence  of  entry  of  the  judgment, 
although  the  mittimus  in  fact  is  dated  the 
day  after.  Van  Vleck  v.  Thomas,  9  Ind.  App. 
83,  35  N.  E.  913. 

16.  Henry  v.  Lowell,  16  Barb.  (N.  Y.) 
268. 

17.  Ingram  v.  Butt,  13  Fed.  Gas.  No. 
7,047,  4  Cranch  C.  C.  701.  In  connection 
with  the  affidavit  on  which  it  is  based  ( Gay  v. 
De  Werff,  17  111.  App.  417)  or  with  the"  in- 
dorsement of  a  transfer  from  city  to  county 
authorities  (Blake  v.  Burke,  42  Md.  45). 
It  is  prima  facie  evideiice,  subject  to  rebuttal. 
Boardman  v.  Goldsmith,  48  Vt.  403.  But 
a  certificate   of  damages  under  the  warrant 
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warrant,**  proceedings  upon  arrest  generally,^'  including  the  verdict  or  judgment  in 
the  case  in  which  the  arrest  was  made,^  and  the  discharge'*'  should  be  received. 


XIII.    DAMAGES. 

A.  Nominal  Damagces.  From  the  mere  violation  of  the  primary  right  of 
freedom  of  locomotion,^^  defendant's  right  to  nominal  damages  at  least  ^  or  to 
some  compensation  ^  according  to  the  circumstances  of  the  particular  case  ^  will 


must  contain  all  facts  requisite  to  justify 
the  arrest ;  it  cannot  be  supplemented  by  parol 
evidence.     Henry  v.  Tilson,  19  Vt.  447. 

18.  As  against  a  justice  and  grand  juror. 
Allen  V.  Gray,  11  Conn.  95.  Return  of  a 
search  warrant  showing  the  finding  of  stolen 
property  is  evidene:>  thereof,  but  plaintiff  may 
show  that  the  goods  described  did  not  cor- 
respond to  the  description  in  the  warrant. 
Stone  V.  Dana,  5  Mete.   (Mass.)   98. 

19.  As  all  proceedings  before  a  justice  on 
a  warrant  running  to  any  constable  and 
served  by  a  special  constable.  American  Ex- 
press Co.  V.  Patterson,  73  Ind.  430.  But 
plaintiff  cannot  show  what  the  judge  charged 
the  jury  on  a  criminal  trial  to  show  want  of 
probable  cause.  Grohmann  v.  Kirschman,  168 
Pa.  St.  189,  32  Atl.  32.  Finding  of  stolen 
property  on  defendant,  his  indictment  and 
forfeiture  of  recognizance  have  been  received. 
Wakely  v.  Hart,  6  Binn.  (Pa.)  316.  That  an 
indictment  was  found  is  admissible  only  when 
the  whole  proceedings  are  offered.  McCuUy 
V.  Mai  com,  9  Humphr.  (Tenn.)  187.  Biit 
evidence  of  the  dispositian  of  a  charge  by  a 
grand  jurv  has  been  excluded.  Lamb  r.  Dil- 
lard,  94  Ga.  206,  21  S.  E.  463;  Hopner  v.  Mc- 
Gowan,  116  N.  Y.  405,  22  N.  E.  558  [affirm- 
ing 54  N.  Y.  Super.  Ct.  98]. 

20.  Arkansas. —  Beebe  v.  De  Baun,  8  Ark. 
510. 

Indiana. —  American  Express  Co.  v.  Pat- 
terson, 73  Ind.  430. 

Massachusetts. —  Piper  v.  Pearson,  2  Gray 
120,  61  Am.  Dec.  438;  Kendall  f.  Powers,  4 
Mete.  553. 

Missouri. —  Brant  v.  Higgins,  10  Mo.  728. 

New  York. —  Shea  v.  Manhattan  R.  Co.,  7 
N.  Y.  Suppl.  497. 

Pennsylvania. —  Butler  v.  Stockdale,  19  Pa. 
Super.  Ct.  98,  acquittal. 

Virginia^. —  Parsons  v.  Harper,  16  Gratt.  64. 

A  police  court  conviction  is  not  evidence  of 
a  breach  of  the  peace,  but  is  eviderce  of  ren- 
dition only  not  of  facts  adjudged  thereby. 
Wilson  V.  Manhattan  R.  Co.,  2  Misc.  (N.  Y.) 
127,  20  N.  Y.  Suppl.  852. 

Simply  binding  a  party  over  is  not  justifi- 
cation by  conviction.  Hartley  v.  Hindmarsh, 
L.  R.  1  C.  P.  553,  1  H.  &  R.  607,  12  Jur.  N.  S. 
502,  35  L.  J.  M.  C.  255,  14  Wkly.  Rep.  862. 
But  see  McCaffrey  v.  Thomas,  4  Pennew. 
(Del.)  437,  56  Atl.  382;  Fitzgerald  v.  Lewis. 
164  Mass.  495,  41  N.  E.  687. 

21.  American  Express  Co.  v.  Patterson,  73 
Ind.  430  (habeas  corpus)  ;  Shea  v.  Manhattan 
R.  Co.,  7  N.  Y.  Suppl.  497  [affirmed  in  15 
Daly  528,  8  N.  Y.  Suppl.  332].  See  also 
Loughman  v.  Long  Island  R.  Co.,  83  N.  Y. 


App.  Div.  629,  81  N.  Y.  Suppl.  1097;  Caper- 
ton  V.  Martin,  4  W.  Va.  138,  6  Am.  Rep.  270, 
pardon  of  rebel.  As  to  certificate  of  dismissal 
by  magistrate  operating  as  a  release  see 
Skuse  V.  Davis,  10  A.  &  E.  635,  37  E.  C.  L. 
339;  Hancock  v.  Somes,  8  Cox  C.  C.  172,  1 
E.  &  E.  795,  5  Jur.  N.  S.  983,  28  L.  J.  M.  C. 
196,  7  Wkly.  Rep.  422,  102  E.  C.  L.  795; 
Costar  V.  Hetherington,  1  E.  &  E.  802,  102 
E.  C.  L.  802  [overruling  Reg.  v.  Robinson, 
12  A.  &  E.  672,  40  E.  C.  L.  335]. 

That  defendant  dismissed  a  charge  of  per- 
jury is  not  per  se  sufficient  evidence  to  prove 
want  of  probable  cause.  Flickinger  v.  Wag- 
ner, 46  Md.  580. 

22.  See  supra,  II,  A. 

23.  Lewis  v.  Clegg,  120  N.  C.  292,  26  S.  E. 
772;  Kossouf  V.  Knarr,  206  Pa.  St.  146,  55 
Atl.  854.  As  where  a  person  convicted  of  an 
offense  is  transmitted  to  a  house  of  correction 
under  one  valid  and  one  illegal  warrant 
(Doherty  v.  Munson,  127  Mass.  495),  or  where 
defendant  suspected  of  an  attempt  to  avoid 
payment  of  fare  was  merely  arrested  and 
promptly  discharged  by  the  magistrate  and 
the  intention  of  all  parties  was  honest  (Toomey 
V.  Delaware,  etc.,  R.  Co.,  2  Misc.  (N.  Y.)  82, 
21  N.  Y.  Suppl.  448  [affirmed  in  4  Misc.  392, 
24  N.  Y.  Suppl.  108].  An  instruction  that 
if  the  jury  believed  plaintiff  had  been  falsely 
imprisoned  they  must  assess  substantial  and 
not  merely  nominal  damages  was  error.  Ber- 
geron V.  Peyton,  106  Wis.  377,  82  N.  W.  291, 
80  Am.  St.  Rep.  33.  As  to  award  of  con- 
siderable instead  of  slight  damages  as  basis 
for  new  trial  see  Escurix  v.  Daboval,  13  La. 
87. 

24.  Josselyn  v.  McAllister,  22  Mich.  300; 
Hoagland  v.  Forest  Park  Highlands  Amuse- 
ment Co.,  170  Mo.  335,  70  S.  W.  878,  94  Am. 
St.  Rep.  740 ;  Lovick  v.  Atlantic  Coast  Line 
R.  Co.,  129  N.  C.  427,  40  S.  E.  191.  Where 
one  placed  in  jail  but  not  taken  in  a  cell 
was  allowed  to  visit  the  sheriff's  apartments 
but  was  restrained  from  leaving  the  jail  yard 
he  was  not  limited  to  recovery  merely  for  time 
lost.  Page  V.  Mitchell,  13  Mich.  63,  86  Am. 
Dec.  75. 

25.  A  verdict  for  five  hundred  and  fifty 
dollars  for  the  arrest  of  a  passenger  by  a  car- 
rier in  the  absence  of  proof  of  actual  damage 
was  reduced  to  ten  dollars.  Palmer  v.  Maine 
Cent.  R.  Co.,  92  Me.  399,  42  Atl.  800,  69  Am. 
St.  Rep.  513,  44  L.  R.  A.  673.  But  where 
there  was  detention  for  one  and  one-half 
hours  and  an  account  was  published  a  verdict 
for  five  hundred  dollars  was  sustained.  Ala- 
bama, etc.,  R.  Co.  V.  Kuhn,  78  Miss.  114,  28 
So.  797.     A  verdict  for  five  hundred  dollars 
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be  presumed  as  was  hereinbefore  mentioned  in  describing  the  nature  of  the  tort 
of  false  imprisonment.^ 

B.  Compensatory  Damages  —  I.  Elements  Generally.  A  successful  plain- 
tifE  in  false  imprisonment  is  entitled  to  compensation  for  the  natural  and  probable 
consequences  of  the  wrong,^''  including  alike  ^  i"j'H'y  to  the  feelings  by  way  of 
humiliation,  indignity,  or  disgrace,^'  and  injury  to  the  person  and  physical  suffer- 
ing,™ the  interruption  of  his  business,^'  and  for  loss  of  time  during  which  the 
restraint  was  illegal.^ 


without  evidence  of  damage,  and  detention 
for  two  days,  has  been  sustained.  Hier  v. 
Hutehings,  58  Nebr.  334,  78  N.  W.  638. 

26.  Foor  V.  Coombs,  15  Ky.  L.  Eep.  845 
(without  allegation  or  proof  of  special  dam- 
age) ;  Wood  V.  Pinkerton,  11  Ky.  L.  Rep. 
259;  Murray  v.  Friensberg,  15  N.  Y.  Suppl. 
450.    See  supra,  II,  A,  B. 

27.  Stewart  v.  Maddox,  63  Ind.  51.  As  to 
refusal  of  employment  see  Bailey  v.  Warner, 
118  Fed.  395,  55  G.  C.  A.  329.  As  to  measure 
of  compensation  for  imprisonment  of  seamen 
see  Jay  v.  Almy,  13  Fed.  Gas.  No.  7,236,  1 
Woodb.  &  M.  262.  A  person  giving  another 
into  custody  on  a  mistaken  charge  is  liable 
only  for  the  arrest,  not  for  the  act  of  the 
magistrate  in  remanding.  Lock  v.  Ashton,  12 
Q.  B.  871,  13  Jur.  167,  18  L.  J.  Q.  B.  76,  64 
E.  G.  L.  871. 

28.  Indiana. —  Golibart  v.  Sullivan,  30  Ind. 
App.  428,  66  N.  E.  188. 

Iowa. —  Yount  v.  Carney,  91  Iowa  599,  60 
N.  W.  114. 

Louisiana. —  Block  v.  McGuire,  18  La.  Ann. 
417. 

New  Jersey. —  Gone  r.  Central  R.  Co.,  62 
N.  J.  L.  99,  40  Atl.  780. 

Pennsylvania. —  Duggan  r.  Baltimore,  etc., 
R.  Co.,  159  Pa.  St.  248,  28  Atl.  182,  186,  39 
Am.  St.  Eep.  672. 

Texas. —  Coffin  v.  Varila.  8  Tex.  Civ.  App. 
417,  27  S.  W.  956. 

Virginia. —  Parsons  i\  Harper,  16  Gratt.  64. 

Wisconsin. —  Fenelon  v.  Butts,  53  Wis.  344, 
10  N.  W.  501. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  111. 

29.  Delaware. — ^Marshall  v.  Cleaver,  4  Pen- 
new.  450,  56  Atl.  380;  Petit  v.  Colmery,  4 
Pennew..266,  55  Atl.  344. 

Indiana. —  Harness  v.  Steele,  159  Ind.  286, 
64  N.  E.  875. 

Iowa. —  Young  v.  Gormley,  120  Iowa  372, 
94  N.  W.  922. 

Maine. —  Prentiss  v.  Shaw,  56  Me.  427,  96 
Am.  Dee.  475. 

Missouri. —  State  v.  Evans,  83  Mo.  App. 
301. 

Pennsylvania. — -Mihalyik  v.  Klein,  22  Pa. 
Super.  Ct.  193;  Butler  v.  Stoekdale,  19  Pa. 
Super.  Ct.  98. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §   111. 

SO.  Indiana. —  Stewart  v.  Maddox,  63  Ind. 
51. 

Maine. —  Prentiss  v.  Shaw,  56  Me.  427,  96 
Am.  Dec.  475. 

Missouri. —  Ahem  v.  Collins,  39  Mo.  145. 

New  Jersey. —  Cone  v.  Central  E.  Co.,  62 
N.  J.  L.  99,  40  Atl.  780. 
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Pennsylvania. —  Duggan  v.  Baltimore,  etc., 
R.  Co.,  159  Pa.  St.  248,  28  Atl.  182,  186,  39 
Am.  St.  Rep.  676. 

Texas.— San  Antonio,  etc.,  R.  Co.  v.  Grif- 
fin, 20  Tex.  Civ.  App.  91,  48  S.  W.  542;  Cof- 
fin V.  Varila,  8  Tex.  Civ.  App.  417,  '27  S.  W. 
956. 

Virginia. —  Bolton  v.  Vellines,  94  Va.  393, 
26  S.  E.  847,  64  Am.  St.  Rep.  373;  Parsons 
V.  Harper,  16  Gratt.  64. 

United  States. —  Bailey  v.  Warner,  118  Fed. 
395,  55  G.  C.  A.  329,  nervous  prostration. 

See  23  Cent.  Dig.  tit.  "False  Imprison- 
ment," §  111. 

31.  Mihalyik  v.  Klein,  22  Pa.  Super.  Ct. 
193;  Persons  v.  Harker,  16  Gratt.  (Va.)  64. 
Time  lost  after  suit  if  by  the  arrest  he  failed 
to  get  work  he  otherwise  would  have  obtained 
has  been  held  to  be  proximate.  Thompson  v. 
Ellsworth,  39  Mich.  719.  That  plaintiff  by 
being  detained  missed  an  appointment  for  the 
purpose  of  being  employed  has  been  held  to 
be  too  remote.  Hoey  v.  Felton,  11  C.  B.  N.  S. 
142,  8  Jur.  N.  S.  764,  31  L.  J.  C.  P.  105, 
5  L.  T.  Rep.  N.  S.  354,  10  Wkly.  Rep.  78, 
103  E.  C.  L.   142. 

32.  Prentiss  v.  Shaw,  56  Me.  427,  96  Am. 
Dee.  475;  Hewlett  v.  George,  68  Miss.  703, 
9  So.  885,  13  L.  R.  A.  682;  Persons  v.  Har- 
ker, 16  Gratt.  (Va.)  64;  Jay  v.  Almy,  13 
Fed.  Gas.  No.  7,236,  1  Woodb.  &  M.  262.  He 
may  recover  for  all  time  alike  while  in  cus- 
tody and  while  in  prison.  Petit  v.  Colmery, 
4  Pennew.  (Del.)  266,  55  Atl.  344;  Murphy 
V.  Countiss,  1  Harr.  (Del.)  143.  A  plaintiff 
turned  over  to  an  officer  having  a  legal  war- 
rant for  his  arrest  can  recover  from  the 
time  of  illegal  detention  to  the  time  of  such 
delivery.  Cabell  v.  Arnold,  (Tex.  Civ.  App. 
1893)  22  S.  W.  62.  See  also  McCullough  v. 
Greenfield,  133  Mich.  463,  95  N.  W.  532,  62 
L.  R.  A.  906.  There  can  be  no  recovery  for 
time  while  remaining  in  prison  limits  (Allen 
V.  Shed,  10  Gush.  (Mass.)  375)  or  within 
the  county  in  accordance  with  the  terms  of  a 
bail-bond  (Fuller  v.  Bowker,  11  Mich.  204). 
Abuse  of  authority  may,  however,  make  the 
wrong-doer  a  trespasser  o6  initio  and  create 
a  responsibility  for  part  of  the  conduct  which 
but  for  such  abuse  would  have  been  justi- 
fied. Kirbv  V.  Denby,  2  Gale  31,  5  L.  J.  Ex. 
162,  1  M.  ife  W.  336,  1  Tyrw.  &  G.  688.  De- 
fendant is  answerable  for  all  ordinary  acts 
of  a  policeman  including  more  severity  than 
the  occasion  required  (Edgell  v.  Francis,  4 
Jur.  366,  9  L.  J.  G.  P.  233,  1  M.  &  G.  222, 
1  Scott  N.  R.  118,  39  E.  C.  L.  729)  but  only 
for  the  time  of  illegal  detention  (Texas,  etc., 
R.  Co.  V.  Parker,  29  Tex.  Civ.  App.  264,  68 
S.  W.  831). 
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2.  Character  and  Condition  of  Parties.  The  law  considers,  in  its  endeavor 
to  compensate  justly  for  wrong  done,  when  the  pleadings  lay  sufficient  founda- 
tion therefor,'*  injury  to  character  and  reputation,^  having  due  reference  to  the 
circumstances  and  condition  of  the  party  wronged  *'  and  of  the  wrong-doer.'* 

3.  Attorneys'  Fees  and  Expenses.  Expenses,  counsel  fees,  and  cofts  neces- 
sarily incurred  because  of  the  false  imprisonment  may  be  considered  in  the  jury's 
estimate,  even  though  no  bad  faith,  litigious  conduct,  or  unnecessary  trouble  be 
shown.''' 

C.  Mitigated  Damages.  It  is  sometimes  laid  down  as  a  rule  that  vindictive 
damages  may,  but  that  actual  damages  may  not,  be  mitigated  by  proof  of  the 
wrong-doer's  good  faith  and  absence  of  malice,'^  by  his  personal  courtesy,"  or  by 
proof  of  plaintiffs  own  misconduct.*"     The  extent  of  the  sufferer's  compensation, 


33.  Only  when  specially  pleaded.  Bergeron 
V.  Peyton,  106  Wis.  377,  82  N.  W.  291,  80 
Am.  St.  Rep.  33. 

34.  Hardy  v.  Stevenson,  29  La.  Ann.  172: 
Hewlett  v.  George,  68  Miss.  703,  9  So.  885,  13 
L.  R.  A.  682,  confinement  in  insane  asylum. 
Bad  character  of  plaintiff  cannot  be  shown 
merely  to  mitigate  damages  (Winebiddle  v. 
Porterfield,  9  Pa.  St.  137 ;  Russell  v.  Shuster, 
8  Watts  &  S.  (Pa.)  308;  Ryburn  v.  Moore,  72 
Tex.  85,  10  S.  W.  393.  Gompwre  Wasson  v. 
Canfleld,  6  Blackf.  (Ind.)  406),  where  plain- 
tiff disclaims  any  damages  for  injury  to  his 
character     (Smith    v.    Hyndman,    10    Cush. 

(Mass.)  554). 

35.  Thus  the  injured  party  ipay  be  en- 
titled to  have  considered  his  physical  con- 
dition (Ahern  v.  Collins,  39  Mo.  145)  and 
his  own  situation  in  life  and  the  manner  in 
which  he  was  traveling  when  arrested 
( Dougherty  ».  Gilbert,  Tapp.  (Ohio)  38),  but 
not  that  he  had  a  family  ( Bergeron  v.  Peyton, 
106  Wis.  377,  82  N.  W.  291,  80  Am.  St.  Rep. 
33;  Holz  V.  Rediske,  116  Wis.  353,  92  N.  W. 
1105.  See,  however.  Dodge  v.  Alger,  53  N.  Y. 
Super.  Ct.  107 ) .  As  to  sex  see  Ball  v.  Horri- 
gan,  19  N.  Y.  Suppl.  913,  a  young  girl. 

36.  As  the  wealth  of  defendant  (Van  Deu- 
sen  V.  Newcomer,  40  Mich.  90;  Harris  v. 
Marco,  16  S.  0.  575)  on  the  question  of  puni- 
tive damages  (Tucker  v.  Winders,  130  N.  C. 
147,  41  S.  E.  8),  or  his  earnings  (McCaffrey 
V.  Thomas,  4  Pennew.  (Del.)  437,  56  Atl. 
382). 

37.  Delaware. —  Petit  v.  Colmery,  4  Pen- 
new.  266,  55  Atl.  344. 

Georgia. —  Ocean  Steamship  Co.  v.  Wil- 
liams, 69  Ga.  251. 

Michigan. —  Swart  i".  Kimball,  43  Mich. 
443,  5  N.  W.  635. 

Mississippi. —  Hewlett  v.  George,  68  Miss. 
703,  9  So.  885,  13  L.  R.  A.  682. 

Pennsylvania. —  Duggan  v.  Baltimore,  etc., 
R.  Co.,  159  Pa.  St.  248,  28  Atl.  182,  186,  39 
Am.  St.  Rep.  672;  Mihalyik  v.  Klein,  22  Pa. 
Super.  Ct.  193. 

Tennessee. —  Woodfolk  v.  Sweeper,  2 
Humphr.  88. 

Vermont. —  Taylor  v.  Coolidge,  64  Vt.  506, 
24  Atl.  656. 

Virginia. —  Parsons  v.  Harper,  16  Gratt.  64. 

Wisconsin. — Bonesteel  v.  Bonesteel,  30  Wis. 
516. 

England. —  Foxall   v.  Bamett,  2   C.  L.   R. 
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273,  2  E.  &  B.  928,  18  Jur.  41,  23  L.  J.  Q.  B. 
7,  2  Wkly.  Rep.  61,  75  E.  C.  L.  928. 

This  includes  expenses  of  habeas  corpus 
proceedings  unless  they  were  palpably  un- 
necessary. Williams  v.  Garrett,  12  How.  Pr. 
(N.  Y.)  456. 

Evidence. —  The  court  docket  containing  en- 
tries of  proceedings  to  show  damages,  costs, 
and  attorney's  fees  is  admissible.  Forbes  v. 
Hicks,  27  Nebr.  Ill,  42  N.  W.  898. 

38.  Iowa. —  Holmes  v.  Blyler,  80  Iowa  365, 
45  N.  W.  756. 

Kansas. —  Comer  v.  Knowles,  17  Kan.  436. 

Texas. —  Pinchman  v.  Dick,  30  Tex.  Civ. 
App.  230,  70  S.  W.  333;  Karner  v.  Stump,  12 
Tex.  Civ.  App.  460,  34  S.  W.  656. 

Vermont. —  Tenney  v.  Harvey,  63  Vt.  520, 
22  Atl.  659. 

Wisconsin. —  Fenelon  v.  Butts,  53  Wis.  344, 
10  N.  W.  501. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §§  113,  114. 

Actual  damages. —  A  person  illegally  ar- 
rested, although  the  arrest  be  made  without 
malice  and  with  probable  cause,  is  entitled  to 
actual  damages.  Wentz  v.  Bernhardt,  37  La. 
Ann.  636.  See  also  Woodward  v.  Ragland,  5 
App.  Gas.  (D.  C.)  220;  Johnson  v.  Jones,  44 
111.  142,  92  Am.  Dec.  159;  Roberts  v.  Hackney, 
109  Ky.  265,  58  S.  W.  810,  59  S.  W.  328,  22 
Ky.  L.  Rep.  975.  As  to  conduct  under  void 
warrant  see  Woodall  v.  McMillan,  38  Ala.  622. 
As  to  order  of  president  of  the  United  States 
see  Johnson  v.  Jones,  44  111.  142,  92  Am.  Dec. 
159.  As  to  advice  of  counsel  see  Young  v. 
Gormley,  120  Iowa  372,  94  N.  W.  922. 

Circumstances  inducing  belief  in  guilt  are 
hot  to  be  considered  in  the  absence  of  a  plea 
of  justification.  Yardley  v.  Hine,  17  L.  T. 
Rep.  N.  S.  264. 

39.  Notwithstanding  the  excuse  of  due 
forbearance  and  every  effort  to  alleviate  the 
discomfort  of  the  imprisonment.  Kilbourn 
V.  Thompson,  MacArthur  &  M.  (D.  C.)  401. 

40.  That  plaintiff  had  written  a  letter 
charging  defendant  with  a  crime  does  not  les- 
sen the  extent  of  his  right  to  recover.  Grace 
V.  Dempsey,  75  Wis.  313,  43  N.  W.  1127.  See 
also  Prentiss  v.  Shaw,  56  Me.  427,  96  Am.  Dec. 
475. 

Provocation  may  mitigate  exemplary  dam- 
ages (Petit  V.  Colmery,  4  Pennew.  (Del.)  266, 
55  Atl.  344 ) ,  as  refusal  to  sign  name  on  mile- 
age book  of  passenger  (Palmer  v.  Maine  Cent. 
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however,  according  to  many  authorities,  is  to  be  determined  in  the  light  of 
mitigating  circumstances  negativing  malice  and  showing  reasonable  ground  for 
the  wrong  done,^*  and  showing  that  the  person  sought  to  be  charged  acted  in 
good  faith  on  purported  but  insufficient  legal  authority ,^^  or  that  the  person  seek- 
ing recovery  was  guilty  of  misconduct,*^  or  that  he  was  guilty  of  the  offense  for 
which  he  was  legally  arrested,  where  the  ground  of  action  is  detention  for  an  unrea- 
sonable time.**  Plaintiff's  general  bad  reputation  may  serve  to  mitigate  damages.** 
D.  Agg^ravated  Damages.  Damages  may  be  aggravated  *^  by  the  circum- 
stances of  arrest,*^  trial,*^  or  commitment,*'  or  by  publication  of  newspaper 
accounts.^ 


R.  Co.,  92  Me.  399,  42  Atl.  800,  69  Am.  St. 
Rep.  513,  44  L.  R.  A.  673). 

41.  Rogers  v.  Wilson,  Minor  (Ala.)  407, 
12  Am.  Dec.  61;  Mitchell  v.  Malone,  77  Ga. 
301;  Gamier  v.  Squires,  62  Kan.  321,  62  Pac. 
1005;  Botts  V.  Williams,  17  B.  Mon.  (Ky.) 
687,  evidence  of  the  declarations  of  plaintiff 
that  he  had  committed  a  felony  or  evidence 
which  tended  to.  show  that  defendant  in  mak- 
ing the  arrest  was  prompted  hy  honest  mo- 
tives and  no  ill-will  to  plaintiflF  is  admissible. 
In  false  imprisonment  as  in  slander  honest 
intent  and  mistake  will  constitute  mitigation. 
Dunlevy  v.  Wolferman,  106  Mo.  App.  46,  79 
S.  W.  1165.  Thus  where  a  private  person 
makes  an  arrest  under  circumstances  which 
do  not  justify  him,  but  would  justify  an  offi- 
cer, he  should  he  held  to  pay  reasonable  and 
fair  damages,  according  to  the  circumstances, 
mitigated  by  the  reasonable  or  probable  cause 
that  induced  it.  Reuck  v.  McGregor,  32 
N.  J.  L.  70.  See  also  Colby  v.  Jackson,  12 
N.  H.  526;  Bradner  v.  Faulkner,  93  N.  Y. 
515;  Sawyer  v.  Jarvis,  35  N.  C.  179.  State- 
ments made  to  the  justice  by  the  prosecutor, 
and  by  which  the  former  was  induced  to  is- 
sue the  warrant,  are  admissible.  Neall  v. 
Hart,  115  Pa.  St.  347,  8  Atl.  628,  2  Am.  St. 
Rep.  559.  That  defendant  was  illegally  ar- 
rested and  detained  through  a  mistake  of 
law  or  miscalculation  of  time  which  was 
shared  by  all  the  parties  is  a  fact  which  goes 
far  in  reduction  of  damages.  Barnes  v.  Viall, 
6  Fed.  661.  In  actions  against  an  individual 
for  giving  plaintiff  into  custody  on  a  charge 
of  felony,  reasonable  and  probable  cause  of 
suspicion  is  good  evidence  in  mitigation  of 
damages.  Cowles  v.  Dunbar,  2  C.  &  P.  565,  12 
E.  C.  L.  735 ;  Chinn  v.  Morris,  2  C.  &  P.  361, 
R.  &  M.  424,  12  E.  C.  L.  617;  TuUey  v.  Corrie, 
10  Cox  C.  C.  584 ;  Perkins  v.  Vaughan,  6  Jur. 
1114,  12  L.  J.  C.  P.  38,  4  M.  &  G.  988,  5 
Scott  N.  R.  881,  43  E.  C.  L.  508.  Inexperi- 
ence of  ap  attorney  giving  advice  will  not 
justify  the  arrest,  but  may  be  shown  in  miti- 
gation of  damages.  Mortimer  v.  Thomas,  23 
La.  Ann.  165.  As  to  how  far  the  attorney 
is  liable  see  Tenney  v.  Harvey,  63  Vt.  520,  22 
Atl.  659. 

42.  Mitchell  v.  Malone,  77  Ga.  301.  That 
a  ^rit  has  been  changed  so  as  to  make  it 
void  (Wells  v.  Jackson,  3  Munf.  (Va.)  458), 
that  the  wrong  person  was  arrested  on  the 
warrant  (Wasson  v.  Canfield,  6  Blackf.  (Ind.) 
406;  Fonnwalt  v.  Hylton,  66  Tex.  288,  1 
S.  W.  376),  that  the  officer  honestly  believed 
that  the  person  arrested  was  the  one  named 
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in  the  warrant  (Landrum  v.  Wells,  7  Tex. 
Civ.  App.  625,  26  S.  W.  1001),  that  the  offi- 
cer supposed  he  had  a  capias  (Hall  v.  O'Mal- 
ley,  49  Tex.  70),  a  decision  of  the  supreme 
court  shows  error  in  a  judgment  quashing 
writ  of  habeas  corpus  (Escurix  v.  Daboval,  7 
La.    575),    or    defective    military    authoritv 

(Roth  V.  Smith,  54  III.  431;  Carpenter  v. 
Parker,  23  Iowa  450;  Beckwith  v.  Bean,  98 
U.  S.  266,  25  L.  ed.  124)  do  not  justify  but 
may  be  admissible  to  mitigate  damages.  As 
to  abatement  of  damages  see  further  Scott  v. 
Flowers,  60  Nebr.  675,  84  N.  W.  81;  Baker 
v.  Secor,  4  N.  Y.  Suppl.  303. 

43.  As  his  provocation  (Weiler  v.  Penn- 
sylvania R.  Co.,  29  Pittsb.  Leg.  J.  (Pa.)  347; 
Thomas  v.  Powell,  7  C.  &  P.  807,  32  E.  C.  L. 
883),  or  fraud  (Linford  v.  Lake,  3  H.  &  N. 
276,  27  L.  J.  Exch.  334,  6  Wkly.  Rep.  515), 
or  seditious  language  (McCall  v.  McDowell, 
15  Fed.  Cas.  No.  8,673,  1  Abb.  212,  Deady 
233). 

,  44.  Friesenhan  v.  Maines,  (Mich.  1904) 
100  N.  W.  172.       * 

45.  Dunn  v.  Cole,  2  Tex.  App.  Civ.  Cas. 
§  821. 

46.  As  to  rebuttal  see  Bergman  v.  Noble, 
45  Hun  (N.  Y.)  133,  12  N.  Y.  Civ.  Proc.  256, 
19  Abb.  N.  Cas.  62. 

47.  As  arresting  on  Saturday  night  (Stens- 
rud  V.  Delamater,  56  Mich.  144,  22  N.  W. 
272),  or  the  drunken  condition  of  the  officer 
arresting  (Hall  f.  O'Malley,  49  Tex.  70),  in 
the  presence  of  plaintiff's  family  (Young  v. 
Gormley,  120  Iowa  372,  94  N.  W.  922).  As 
to  justifiable  handcuffing  see  McCullough  v. 
Greenfield,  133  Mich.  463,  95  N.  W.  532,  62 
L.  R.  A.  906.  That  a  constable  assaulted 
and  then  arrested  plaintiff  should  not  be  con- 
sidered in  aggravation.  Shepherd  v.  Staten,  5 
Heisk.  (Tenn.)  79. 

48.  As  by  filing  an  unsustained  plea  (Ocean 
Steamship  Co.  v.  Williams,  69  Ga.  251),  but 
otherwise  as  to  withdrawing  a  plea  (War- 
wick f.  Foulkes,  1  D.  &  L.  638,  8  Jur.  85,  13 
L.  J.  Exch.  109,  12  M.  &  W.  507). 

49.  For  example,  subjecting  to  more  than 
ordinary  inconveniences  of  confinement.  Kin- 
dred V.  Stitt,  51  111.  401.  See  also  Fuqua  v. 
Gambill,  140  Ala.  464,  37  So.  235;  Miller  v. 
Fano,  134  Cal.  103,  66  Pac.  183;  Hall  v.  Hall, 
3  Allen  (Mass.)  5;  Scott  v.  Flowers,  60  Nebr. 
675,  84  N.  W.  81 ;  San  Antonio,  etc.,  R.  Co.  v. 
Griffin,  20  Tex.  Civ.  App.  91,  48  S.  W.  542. 

50.  Filer  v.  Smith,  96  Mich.  347,  55  N.  W. 
999,  35  Am.  St.  Rep.  603;  Alabama,  etc.,  R. 
Co.  V.  Kuhn,  78  Miss.  114,  28  So.  797;  Scott 
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E.  Exemplary  Damages — l.  Malicious  Detention.  Exemplary  damages  in 
false  imprisonment  are  allowed  ^'  in  the  reasonable  ^^  but  not  arbitrary  discretion 
of  the  jury^  only^*  when  it  appears  that  the  unlawful  detention  was  committed 
with  actual  malice/^  or  its  legal  equivalent,^*  although  not  amounting  to  personal 
ill-will." 

2.  Supposed  Right  or  Duty.  When  the  arrest  of  plaintiff  was  made  in  the 
course  of  what  the  parties  sought  to '  be  charged  supposed  to  be  their  right  and 
duty  as  public  officers/^  or  as  private  persons,^'  without  malice  in  fact  or  in  law,™ 
compensatory  and  not  vindictive  damages  will  be  awarded. 

F.  Inadequate  and  Excessive  Damages.  The  assessment  of  damages 
under  proper  instructions  is  for  the  jury;*'  but  it  is  for  the  court  to  determine 


V.  Flowers,  60  Nebr.  675,  84  N.  W.  81;  Butler 
V.  Stockdale,  19  Pa.  Super.  Ct.  98. 

51.  Illinois. —  Hawk  v.  Ridgway,  33  111. 
473;  Hight  v.  Naylor,  86  111.  App.  508. 

Michigam. —  Hendricks  v.  Haskins,  114 
Mich.  291,  72  N.  W.  152. 

New  York. —  Stevens  v.  O'Neill,  51  N.  Y. 
App.  Div.  364,  64  N.  Y.  Suppl.  663;  Mann 
V.  Barrows,  14  N.  Y.  St.  10. 

Pennsylvania. —  Grohmann  v.  Kirsohman, 
168  Pa.  St.  189,  32  Atl.  32;  Weiler  v.  Penn- 
sylvania E.  Co.,  29  Pittsb.  Leg.  J.  347. 

Vermont. —  McMullan  v.  Erwin,  69  Vt.  338, 
38  Atl.  62. 

West  Virginia. —  Gillingham  v.  Ohio  River 
R.  Co.,  35  W.  Va.  588,  14  S.  E.  243,  29  Am. 
St.  Rep.  827,  14  L.  R.  A.  798,  against  a  car- 
rier of  passengers. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  112. 

52.  Craven  v.  Bloomingdale,  54  N.  Y.  App. 
Div.  266,  66  N.  Y.  Suppl.  525;  Hall  v.  O'Mal- 
ley,  49  Tex.  70. 

53.  Brown  v.  Chadsey,  39  Barb.  (N.  Y.) 
253. 

54.  Newman  v.  New  York,  etc.,  R.  Co.,  54 
Hun  (N.  Y.)  335,  7  N.  Y.  Suppl.  560;  Baker 
V.  Seeor,  6  N.  Y.  St.  735 ;  Williams  v.  Garrett, 
12  How.  Pr.  (N.  Y.)  456;  Richardson  v.  Hus- 
ton, 10  S.  D.  484,  74  N.  W.  234. 

55.  Pearce  v.  Needham,  37  111.  App.  90 
(wanton  disregard  of  rights  of  others)  ;  Grin- 
nell  V.  Weston,  95  N.  Y.  App.  Div.  454,  88 
N.  Y.  Suppl.  781;  Fuller  v.  Redding,  16  Misc. 
(N.  Y.)  634,  39  N.  Y.  Suppl.  109;  Hamlin 
V.  Spaulding,  27  Wis.  360  (bad  faith)  ;  Mc- 
Call  V.  McDowell,  15  Fed.  Cas.  No.  8,673,  1 
Abb.  212,  Deady  233  (bad  motive).  See  also 
Hawk  V.  Ridgway,  33  111.  473. 

56.  As  a  wrongful  act  wilfully  done  in  a 
wanton  and  oppressive  manner  or  done  with  a 
reckless  disregard  of  the  rights  of  the  person 
seeking  recovery  (Harness  v.  Steele,  159  Ind. 
286,  64  N.  E.  875.  See  also  Gambill  v. 
Sehmuck,  131  Ala.  321,  31  So.  604;  Pearce 
v.  Needham,  37  111.  App.  90 ;  Craven  v.  Bloom- 
ingdale. 30  Misc.  (N.  Y.)  650,  64  N.  Y. 
Suppl.  262  [affirmed  in  54  N.  Y.  App.  Div. 
266,  66  N.  Y.  Suppl.  5251  ;  Tucker  v.  Win- 
ders, 130  N.  C.  147,  41  S.  E.  8;  Bolton  v. 
Vellines,  94  Va.  393,  26  S.  E.  847,  64  Am.  St. 
Rep.  737;  Fotheringham  f.  Adams  Express 
Co.,  36  Fed.  252,  1  L.  R.  A.  474),  or  when  the 
conduct  complained  of  was  accompanied  by 
circumstances    of    fraud,    insult,    or   outrage 


(Maher  v.  Wilson,  139  Cal.  514,  73  Pac.  418; 
Wanzer  r.  Bright,  52  111.  35;  Harness  v. 
Steele,  159  Ind.  286,  64  N.  E.  875;  Wiley  v. 
Keokuk,  6  Kan.  94;  Parker  v.  McGlin,  52 
La.  Ann.  1514,  27  So.  946;  Ross  v.  Leggitt, 
61  Mich.  445,  28  N.  W.  695,  1  Am.  St.  Rep. 
608;  Kelly  v.  Durham  Traction  Co.,  132  N.  C. 
368,  43  S.  E.  923.  Compare  Stewart  v. 
Maddox,  63  Ind.  51). 

57.  Gambill  v.  Sehmuck,  131  Ala.  321,  31 
So.  604;  Craven  v.  Bloomingdale,  30  Misc. 
(N.  Y.)  650,  64  N.  Y.  Suppl.  262  [affirmed 
in  54  N.  Y.  App.  Div.  266,  66  N.  Y.  Suppl. 
525]. 

58.  Delaware. —  Marshall  v.  Cleaver,  4  Pen- 
new.  450,  56  Atl.  380. 

Kentucky. —  Richardson  v.  Lawhon,  4  Ky. 
L.  Rep.  998. 

South  Dakota. —  Richardson  v.  Huston,  10 
S.  D.  484,  72  N.  W.  234. 

Texas. —  Karner  v.  Stump,  12  Tex.  Civ. 
App.  460,  34  S.  W.  656. 

Utah.— Yost  v.  Tracy,  13  Utah  431,  45  Pac. 
346. 

Virginia. —  Bolton  v.  Vellines,  94  Va.  393, 
26  S.  E.  847,  64  Am.  St.  Rep.  737. 

United  States. —  McCall  v.  McDowell.  15 
Fed.  Cas.  No.  8,673,  1  Abb.  212,  Deady  233. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  112. 

Illustrations. —  As  in  case  of  imprisonment 
after  Civil  war  (Milligan  v.  Hovey,  17  Fed. 
Cas.  No.  9,605,  3  Biss.  13;  Roth  v.  Smith,  54 
111.  431),  or  under  an  unconstitutional  act 
(Lafon  V.  Dufrocq,  9  La.  Ann.  350;  Gross  v. 
Rice,  71  Me.  241),  or  a  void  warrant  (Wood- 
all  V.  McMillan,  38  Ala.  622 ) . 

59.  Lange  v.  Illinois  Cent.  R.  Co.,  107  La. 
687,  31  So.  1003;  Cone  v.  Central  R.  Co.,  62 
N.  J.  L.  99,  40  Atl.  780  (arrest  of  passenger)  ; 
Claiborne  v.  Chesapeake,  etc.,  R.  Co.,  46 
W.  Va.  363,  33  S.  E.  262  (liability  for  ar- 
rest by  conductor)  ;  Ogg  v.  Murdock,  25 
W.  Va.  139;  Bonesteel  v.  Bonesteel,  30  Wis. 
511  (arrest  pursuant  to  advice  of  counsel). 
See  also  Gates  v.  Bullock,  136  Ala.  537,  33 
So.  835,  96  Am.  St.  Rep.  38. 

60.  Stewart  «.  Maddox,  63  Ind.  51;  New- 
man V.  New  York,  etc.,  R.  Co.,  54  Hun  (N.  Y.) 
335,  7  N.  Y.  Suppl.  560 ;  Kolzem  v.  Broadwav, 
etc.,  Ave.  R.  Co.,  1  Misc.  (N.  Y.)  148,  20 
N.  Y.  Suppl.  700  (plaintiff's  intent  to  make  a 
test  case)  ;  Pincham  v.  Dick,  30  Tex.  Civ. 
App.  582,  70  S.  W.  333. 

61.  Biggs  V.  Schultz,  5  N.  Y.  St.  56. 
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■whether  the  damages  assessed  are  inadequate  **  or  excessive.^  It  will  disturb  tlie 
verdict  on  the  ground  of  inadequacy  only  where  the  damages  awarded  are  clearly 
shown  to  be  entirely  too  small  to  compensate  for  the  injury  ; "  and  on  the  ground 
of  excess  only  when  it  appears  tbat  there  is  a  plain  or  flagrant  abuse  of  discretion 
by  the  jury,^  or  that  the  jury  was  actuated  by  passion  or  prejudice.^^  No  sum  is 
excessive  that  is  not^er  se  evidence  of  prejudice  or  corruption,'^  especially  where 
there  is  no  attempt  at  justification.^ 

G.  Amount  to  Be  Awarded.  In  fixing  the  amount  of  damages  a  jury  is 
justified  in  exercising  a  liberal  discretion  ^  with  due  reference  to  the  place  of  plain- 
tiff's detention/"  as  well  as  duration  of  the  detention  ^  and  the  oppressive  or 


62.  Where  an  arrest  without  warrant  was 
justifiable,  yet  detaining  him  longer  than  was 
necessary  and  for  an  unreasonable  time  before 
suing  out  warrant,  handcuffing  him,  carrying 
him  out  of  the  county  and  there  confining 
him  for  days  under  no  warrant  whatever,  was 
false  imprisonment,  if  not  kidnapping,  find- 
ing by  the  jury  of  twenty-five  dollars  dam- 
ages was  held  insufficient  compensation  for 
the  injury.  Potter  v.  Swindle,  77  Ga.  419,  3 
S.  E.  94. 

63.  Johnson  v.  Von  Kettler,  84  111.  315; 
Allen  i;.  Jones,  7  Leg.  Int.  (Pa.)   110. 

64.  Six  cents  was  held  adequate  where  it 
appeared  that  plaintiff  was  detained  only 
long  enough  to  walk  across  the  street.  Hen- 
derson V.  MeReynolds,  14  N.  Y.  Suppl.  351. 
See  also  Wegner  ».  Risch,  114  Wis.  270,  90 
N.  W.  168,  where  a  verdict  for  six  cents  was 
sustained.  Plaintiff  in  an  action  for  false  im- 
prisonment testified  as  to  the  discomforts  of 
prison;  that  when  arrested  he  was  employed 
at  thirty-five  dollars  a  month  and  board ;  ■ 
that  he  suffered  both  "  bodily  and  in  mind, 
and  felt  degraded,  shamed,  and  humiliated  at 
being  put  in  jail;"  that  the  employment  that 
he  lost  was  worth  two  hundred  and  fifty  dol- 
lars. He  did  not  state  that  he  could  not  have 
gotten  equally  good  employment  after  he  was 
discharged,  nor  that  he  had  not  lost  his  em- 
ployment before  he  was  arrested.  The  court 
refused  to  set  aside  a  verdict  for  fifty  dollars 
as  inadequate.  Taylor  v.  Davis,  (Tex.  Sup. 
1890)  13  S.  W.  642. 

65.  Fadner  v.  Filer,  27  111.  App.  506 ;  Web- 
ber v.  Ke'nny,  1  A.  K.  Marsh.  (Ky.)  345; 
Schneider  v.  McGill,  64  S.  W.  835,  23  Ky. 
L.  Rep.  587;  Allison  v.  Hobbs,  96  Me.  26,  51 
Atl.  245. 

Amounts  held  excessive. —  The  following 
amounts  were  held  to  be  excessive  under  the 
particular  circumstances  in  each  case:  Four 
hundred  dollars  (Robinson  v.  Clark,  53  111. 
App.  368),  four  hundred  and  seventy-five 
dollars  (Ogg  v.  Murdock,  25  W.  Va.  139), 
five  hundred  dollars  (Miller  v.  Ashcraft  98 
Ky.  314,  32  S.  W.  1085,  17  Ky.  L.  Rep.  894; 
Moore  x.  Durgin,  68  Me.  148;  Yost  v.  Tracy, 
13  Utah  431,  45  Pac.  346),  one  thousand  do'l- 
lars  (McCarty^.  Fremont,  23  Cal.  196;  Phila- 
delphia F.  Assoc.  V.  Fleming,  78  Ga.  733,  3 
S.  E.  420;  Fair  t.  Himmel,  50  111.  App.  215), 
two  thousand  dollars  (Johnson  v.  Von  Kett- 
ler, 66  111.  63;  Brown  v.  Chadsey,  39  Barb. 
( N.  Y. )  253 ) ,  twenty-nine  hundred  and  seven- 
teen dollars  (Woodward  ».  Glidden,  33  Minn. 
108,  22  N.  W.  127),  three  thousand  dollars 
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(Reuck  V.  McGregor,  32  N.  J.  L.  70),  six 
thousand  dollars  (Fadner  v.  Filer,  27  111. 
App.  506),  eight  thousand  dollars  (Moore  v. 
Burchfield,  1  Heisk.  (Tenn.)  203),  nine  thou- 
sand dollars  (MoConnell  v.  Hampton,  12 
Johns.  (N.  Y.)  234),  twenty  thousand  dol- 
lars ( Fotheringham  v.  Adams  Express  Co., 
36  Fed.  252,  1  L.  R.  A.  474),  and  sixty  thou- 
sand dollars  (Kilbourn  v.  Thompson,  Mac- 
Arthur  &  M.   (D.  C.)  401). 

66.  Newton  v.  Locklin,  77  111.  103;  Fuller 
V.  Redding,  16  Misc.  (N.  Y.)  634,  39  N.  Y. 
Suppl.  109. 

67.  Holburn  v.  Neal,  4  Dana    (Ky.)    120. 

68.  Reno  v.  Wilson,  49  111.  95. 

69.  Union  Depot,  etc.,  R.  Co.  v.  Smith,  16 
Colo.  361,  27  Pac.  329;  Marsh  v.  Smith,  49 
111.  396.  What  the  judge  would  have  done 
is  not  the  test.  Harris  v.  Louisville,  etc.,  R. 
Co.,  35  Fed.  116. 

70.  Fenelon  v.  Butts,  53  Wis.  344,  10  N.  W. 
501  (one  thousand  dollars  sustained,  a  woman 
confined  in  a  filthy  cell  with  her  infant)  ; 
Clarke  v.  American  Dock,  etc.,  Co.,  35  Fed. 
478  (four  thousand  dollars  sustained,  elderly, 
respectable  woman  committed  to  jail  with 
disorderly  woman ) . 

In  shop-lifting  and  similar  cases  the  fol- 
lowing verdicts  have  been  sustained :  Five  hunv 
dred  dollars  (Dunlevy  v.  Wolferman,  106  Mo. 
App.  48,  79  S.  W.  1165),  eight  hundred  dollars 
(McKelvey  v.  Marsh,  63  N.  Y.  App.  Div.  396, 
71  N.  Y.  Suppl.  54i),  one  thousand  dollars 
(Cobb  V.  Simon,  119  Wis.  597,  97  N.  W.  276, 
100  Am.  St.  Rep.  909),  two  thousand  dollars 
(Efroymson  v.  Smith,  29  Ind.  App.  451,  63 
N.  E.  328),  and  two  thousand  five  hun- 
dred dollars  (Siegel  v.  Connor,  70  111.  App. 
116). 

71.  Price  v.  Bailey,  66  111.  48  (detention 
two  hours;  one  hundred  and  twenty- five  dol- 
lars certainly  not  too  much)  ;  Wheeler,  etc., 
Mfg.  Co.  V.  Boyce,  36  Kan.  350,  13  Pac.  609, 
59  Am.  Rep.  571  (detention  for  ten  days;  one 
thousand  dollars  sustained)  ;  Judson  v.  Rear- 
don,  16  Minn.  431  (detention  two  and  a  half 
hours  in  a  dark  and  filthy  cell;  eight  hun- 
dred dollars  sustained)  ;  Thorp  ».  Carvalho, 
14  Misc.  (N.  Y.)  554,  36  TST.  Y.  Suppl.  1 
(detention  one  and  a  half  hours;  one  thou- 
sand dollars  sustained)  ;  Ball  v.  Horrigan,  19 
N.  Y.  Suppl.  913  (detention  of  girl  over 
night;  four  hundred  and  fifty  dollars  sus- 
tained) ;  Brosde  v.  Sanderson,  86  Wis.  368, 
57  N.  W.  49  (detention  two  days;  two  hun- 
dred and  fifty  dollars  sustained)  ;  Roza  v. 
Smith,  65  Fed.  592  (plaintiff  seized  by  master 


FALSE  IMPRISONMENT 


[19  Cye.J     373 


humiliating  treatment  by  defendant  which  may  have  characterized  the  detention 
for  which  plaintiff  brings  his  action." 


XIV.  JURISDICTION  AND  VENUE. 


False  imprisonment  is  a  transitory,  not  a  local  action,  and  must  be  brought  in 
the  judicial  district  '^  and  before  a  court  having  jurisdiction  of  such  causes.'* 


XV.  TRIAL. 
A.  Questions  For  Court  or  Jury  —  l.  In  General.  Ordinarily  the  jury 
determines  questions  of  fact  arising  on  the  evidence  concerning  the  involuntary 
detention  itself,'^  the  commission  of  the  wrong  by  defendant,'^  the  relationship 
or  authority  to  bind  defendant,"  the  elements,'^  and  the  extent  of  recovery.''  A 
court  takes  a  case  from  the  jury^  only  wlien  a  liability  on  the  part  of  defendant 
is  conclusively  shown*'  or  when  a  legal  defense  is  fully  established.^^     "Whether 


of  vessel  and  detained  on  board  eighteen 
hours;  five  hundred  dollars  sustained)  ;  Cuth- 
bert  t.  Galloway,  35  Fed.  466  (detention  from 
Friday  until  Monday;  three  thousand  five 
hundred  dollars  sustained ) . 

73.  Ryan  ».  Donnelly,  71  111.  100  (girl  of 
sixteen  taken  out  of  bed  at  night  and  made 
to  dress  and  taken  to  police  station;  seven 
hundred  and  seventy-five  dollars  sustained)  ; 
Pinkerton  v.  Sydnor,  87  111.  App.  76  (plain- 
tiff chained  to  a  bed;  one  thousand  two  hun- 
dred and  seventy-one  dollars  sustained)  ; 
Jacques  r.  Parks,  96  Me.  268,  52  Atl.  763  (an 
aggravated  exposure,  detention  for  thirteen 
days;  one  hundred  dollars  sustained)  ;  Monjo 
V.  Monjo,  53  Hun  (N.  Y.)  145,  6  N.  Y.  Suppl. 
132  (plaintiff  arrested  and  taken  through 
streets  in  a  public  manner,  and  kept  in  prison 
cell  all  night  under  very  humiliating  circum- 
stances; three  thousand  dollars  sustained)  ; 
Bolton  V.  Vellines,  94  Va.  393,  26  S.  E.  847, 
64  Am.  St.  Rep.  737  (one  thousand  dollars 
sustained)  ;  Grace  v.  Dempsey,  75  Wis.  313, 
43  N.  W.  1127  (five  thousand  dollars  sus- 
tained) ;  Sorenson  v.  Dundas,  50  Wis.  335,  7 
N.  .W.  259  (two  hundred  and  fifty  dollars 
sustained)  ;  Harris  i;.  Louisville,  etc.,  R.  Co., 
35  Fed.  116  (five  thousand  dollars  sustained). 

73.  Summers  v.  Southern  R.  Co.,  118  Ga. 
174,  45  S.  E.  27 ;  Evans  v.  Mayesville,  etc.,  R. 
Co.,  77  S.  W.  708,  25  Ky.  L.  Rep.  1258; 
Mitchell  V.  Ripy,  6  Ky.  L.  Rep.  555;  Ellis  v. 
Baker,  62  N.  Y.  App.  Div.  542,  71  N.  Y. 
Suppl.  88. 

74.  Jeffers  v.  Brookfield,  1  N.  J.  L.  38; 
Rice  V.  Piatt,  3  Den.  (N.  Y.)  81,  as  deter- 
mined by  the  statutes  of  the  several  states. 

75.  Hayes  v.  Mitchell,  69  Ala.  452  (un- 
seasonableness  of  hour  and  inaccessibility  of 
magistrate)  ;  Cochran  v.  Toher,  14  Minn.  385; 
Nason  v.  Fowler,  70  N.  H.  291,  47  Atl. 
263;  Raitz  v.  Green,  13  Ohio  Cir.  Ct.  455,  7 
Ohio  Cir.  Dec.  238;  Richardson  v.  Dybedahl, 
14  S.  D.  126,  84  N.  W.  486 ;  Griffith  v.  Taylor, 
2  C.  P.  D.  194,  46  L.  J.  C.  P.  152,  36  L.  T. 
Rep.  N.  S.  5,  25  Wkly.  Rep.  196.  See  also 
Livingston  v.  Burroughs,  33  Mich.  511,  nature 
of  information  justifying  making  criminal 
complaint.  The  jury  should  determine 
whether  the   imprisonment  was   against  the 


will  of  plaintiff  (Floyd  v.  State,  12  Ark.  43, 
54  Am.  Dec.  250)  or  whether  plaintiff  was 
detained  an  unreasonable  time  (Harris  v.  At- 
lanta, 62  Ga.  290)  and  what  was  the  intent 
of  plaintiff  in  the  use  of  language  charged 
to  constitute  his  misdemeanor  in  unlawfully 
intimidating  a  public  officer  in  the  discharge 
of  his  duty  (Smith  v.  Botens,  13  N.  Y.  Suppl. 
222). 

What  is  an  arrest  is  a  question  of  law; 
whether  there  has  been  an  arrest  under  par- 
ticular circumstances,  depending  on  the  in- 
tent, is  a  question  of  fact  for  the  jury.  Jour- 
ney V.  Sharpe,  49  N.  C.  165. 

76.  The  jury  determine,  for  example, 
whether   plaintiff   caused   his   own   detention 

(Spoor  V.  Spooner,  12  Mete.  (Mass.)  281),  or 
requested  the  conduct  of  which  he  complains 

(Richardson  v.  Dybedahl,  .14  S.  D.  126,  84 
N.  W.  486),  or  whether  complaining  witness 
did  in  fact  direct  or  instigate  the  imprison- 
ment (Fenelon  v.  Butts,  49  Wis.  342,  5 
N.  W.  784),  or  whether  there  was  concert  in 
action  between  defendants  (Carson  v.  Dessau, 
142  N.  Y.  445,  37  N.  E.  493),  or  whether  a 
hotel  manager  directed  the  arrest  of  a  guest 

(Pearce  v.  Needham,  37  111.  App.  90). 

77.  Golibart  v.  Sullivan,  30  Ind.  App.  428, 
66  N.  E.  188  (as  to  consent  of  husband  to 
wife's  acts)  ;  National  Bank  of  Commerce  v. 
Baker,  77  Md.  462,  26  Atl.  867  (collector)  ; 
Lovick  V.  Atlantic  Coast  Line  R.  Co.,  129 
N.  C.  427,  40  S.  E.  191  (scope  of  authority 
of  attorney). 

78.  Friesenhan  v.  Maines,  (Mich.  1904) 
100  N.  W.  172 ;  Pincham  ».  Dick,  30  Tex.  Civ. 
App.  230,  70  S.  W.  333. 

79.  See  supra,  XIII,  B-F. 

80.  Berger  v.  Saul,  113  Ga.  869,  39  S.  E. 
326;  McLeod  v.  New  York,  etc.,  R.  Co.,  72 
N.  Y.  App.  Div.  116,  76  N.  Y.  Suppl.  347, 
passenger  accused  by  detective  of  theft  from 
fellow  passenger. 

81.  Summers  v.  Southern  R.  Co.,  118  Ga. 
174,  45  S.  E.  27;  Alabama,  etc.,  R.  Co.  v. 
Kuhn,  78  Miss.  114,  28  So.  797;  Texas,  etc., 
R.  Co.  v.  Parker,  29  Tex.  Civ.  App.  264,  68 
S.  W.  831. 

82.  Cases  against  proprietors  of  stores  held 
sufficient.     Verchotka   v.   Rotchild,    100    111. 
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a  warrant  sufficiently  describes  defendant  to  protect  the  officer  is  a  question  for 
the  court  where  the  facts  are  undisputed.^' 

2.  Malice  or  Probable  Cause.  The  question  of  probable  cause  is  a  mixed 
proposition  of  law  and  fact ;  whether  the  circumstances  alleged  are  true  or  not  is 
a  question  of  fact  for  the  jury ;  whether  they  amount  to  probable  cause  is  a 
question  of  law  for  the  court.^  In  clear  cases,  where  there  is  no  question  of  fact 
to  be  determined,^'  and  no  question  whether  the  facts  bring  the  case  within  the 
rnle,^^  the  court  should  direct  the  jury  as  a  matter  of  law."  Except  in  such  clear 
cases  ^  malice  ^  and  probable  cause  ^  must  be  submitted  to  the  jury  under  proper 
definition  by  the  court. 

B.  Instructions.  When  any  instruction  is  proper  other  than  a  direction  of 
verdict,  the  language  employed  must  substantially  and  clearly'^  formulate  the 


App.  268;  Tyson  v.  Joseph  H.  Bauland  Co., 
68  N.  Y.  App.  Div.  310,  74  N.  Y.  Suppl.  59; 
Stevens  v.  O'Neill,  51  N.  Y.  App.  Div.  364, 
64  N.  Y.  Suppl.  663;  Mallach  v.  Ridley,  6 
N.  Y.  St.  651;  Butler  v.  Stookdale,  19  Pa. 
Super.  Ct.  98.  Case  held  insufficient.  Joske 
V.  Irvine,  91  Tex.  574,  44  S.  W.  1059. 

83.  Cox  V.  Durham,  128  Fed.  870,  63 
CCA   338 

84.  Brish'i).  Carter,  98  Md.  445,  57  Atl. 
210;  Brant  v.  Higgins,  10  Mo.  728;  Sutton 
V.  Johnstone,  1  Bro.  P.  C.  76,  1  T.  E.  493,  1 
Rev.  Rep.  269,  1  Eng.  Reprint  427;  Gibbons 
V.  Alison,  3  C.  B.  181,  54  E.  C.  L.  181.  But 
no  definite  criterion  can  be  laid  down  for 
the  exercise  of  its  judgment.  Lister  v.  Per- 
ryman,  L.  R.  4  H.  L.  521,  39  L.  J.  Exch.  177, 
23  L.  T.  Rep.  N.  S.  269,  19  Wkly.  Rep.  9. 
As  a  matter  of  law,  ringing  a  door-bell  and 
making  a  great  noise  and  disturbance  fails 
to  constitute  a  breach  of  the  peace  or  season- 
able apprehension  of  one.  Grant  v.  Moser,  2 
Dowl.  P.  C.  N.  S.  923,  7  Jur.  854,  12  L.  J. 
C.  P.  146,  5  M.  &'G.  123,  6  Scott  N.  R.  46. 
Compare  Lewis  v.  Kahn,  15  Daly  (N.  Y. ) 
326,  5  N.  Y.  Suppl.  661. 

85.  White  v.  McQueen,  96  Mich.  249,  55 
N.  W.  843.  As  where  an  officer,  arresting  on 
suspicion  of  adultery,  has  no  right  so  to  do 

(Filer  v.  Smith,  96  Mich.  347,  55  N.  W.  999, 
35  Am.  St.  Rep.  603),  or  where  the  officer 
arrests  the  wrong  person  having  the  same 
name  as  the  one  contained  in  the  warrant 

(Filer  v.  Smith,  supra). 

86.  Illinois. —  Low  v.  Greenwood,  30  111. 
App.  184. 

Maryland. —  Edger  ».  Burke,  96  Md.  715, 

54  Ati.  986;  Kirk  V.  Garrett,  84  Md.  383, 
35  Atl.  1089. 

Michigan. —  Filer  v.   Smith,  96  Mich.  347, 

55  N.  W.  999,  35  Am.  St.  Rep.  603. 
Nebraska. —  Diers  v.  Mallon,  46  Nebr.  121, 

64  N.  W.  722,  50  Am.  St.  Rep.  598. 

New  York. —  Hawley  v.  Butler,  54  Barb. 
(N.  Y.)  490. 

Reasonableness  of  belief  that  plaintiff  was 
the  guilty  person  is  a  question  for  the  court. 
Lister  v.  Ferryman,  L.  R.  4  H.  L.  521,  39 
L.  J.  Exch.  177,  23  L.  T.  Rep.  N.  S.  269,  19 
Wkly.  Rep.  9. 

87.  West  V.  Baxendale,  9  C.  B.  141,  19 
L.  J.  C.  P.  149,  67  E.  C.  L.  141;  Hailes  v. 
Marks,  7  H.  &  N.  56,  7  Jur.  N.  S.  851,  30 
L.  J.  Exch.  389,  4  L.  T.  Rep.  N.  S.  805,  9 
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Wkly.  Rep.  808 ;  Watson  v.  Whitmore,  8  Jur. 
964,  14  L.  J.  Exch.  41 ;  Busst  v.  Gibbons,  30 
L.  J.  Exch.  75. 

88.  Mitchell  v.  Wall,  111  Mass.  492;  Bur- 
banks  V.  Lepovsky,  134  Mich.  384,  96  N.  W. 
456. 

89.  Whether  defendant  acted  "  wantonly " 
is  for  the  jury. 

Illinois. —  Hawk  v.  Ridgway,  33  111.  473; 
Pearce  v.  Needham,  37  111.  App.  90. 

Michigan. —  Bennett  v.  Eddy,  120  Mich. 
300,  79  N.  W.  781. 

New  York. —  Stevens  v.  O'Neill,  51  N.  Y. 
App.  Div.  364,  64  N.  Y.  Suppl.  663 ;  Rosen  v. 
Stein,  54  Hun  179,  7  N.  Y.  Suppl.  368. 

Ohio.— Stsite  v.  Pate,  5  Ohio  S.  &  C.  PI. 
Dec.  732,  7  Ohio  N.  P.  543. 

Pennsylvania. —  Kessler  v.  Hoffman,  9  Pa. 
Dist.  365. 

See  23  Cent.  Dig.  tit.  "  False  Imprison- 
ment," §  117. 

90.  Massachusetts. —  Krulevitz  v.  Eastern 
R.  Co.,  140  Mass.  573,  5  N.  E.  500. 

Michigan. —  Bennett  v.  Eddy,  120  Mich. 
300,  79  N.  W.  781. 

Minnesota. —  Cochran  v.  Toher,  14  Minn. 
385. 

Neio  York. —  Grinnell  v.  Weston,  95  N.  Y. 
App.  Div.  454,  88  N.  Y.  Suppl.  781;  Thomp- 
son V.  Fisk,  50  N.  Y.  App.  Div.  71,  63  N.  Y. 
Suppl.  352;  Newman  v.  New  York,  etc.,  R. 
Co.,  54  Hun  335,  7  N.  Y.  Suppl.  560;  Neil  v. 
Thorn,  17  Hun  144;  Shea  v.  Manhattan  R. 
Co.,  7  N.  Y.  Suppl.  497.  Compare  Voltz  v, 
Blaokmar,  64  N.  Y.  646  [reversing  4  Hun 
139]. 

England. —  Baynes  v.  Brewster,  2  Q.  B. 
375,  1  G.  &  D.  669,  6  Jur.  392,  11  L.  J.  M.  C. 
5,  42  E.  C.  L.  720;  Ingle  v.  Bell,  5  L.  J.  M.  C. 
85,  1  M.  &  W.  516. 

See  23  Cent.  Dig.  tit.  "False  Imprison- 
ment," §  118. 

Whether  defendant  believed  plaintiff  guilty 
is  a  question  for  the  jury.  Burbanks  v. 
Lepovsky,  134  Mich.  384,  96  N.  W.  456.  See 
also  Venafra  v.  Johnston,  10  Bing.  301,  25 
E.  C.  L.  145,  6  C.  &  P.  50,  25  E.  C.  L.  316, 

3  L.  J.  C.  P.  51,  3  Moore  &  S.  847. 

91.  Inaccuracies  not  amounting  to  error 
in  law  in  use  of  terms  (Warner  v.  Riddiford, 

4  C.  B.  N.  S.  180,  93  E.  C.  L.  180),  or  the 
use  of  unexnlained  but  proper  equivalents 
(Cooper  r.  Johnson,  81  Mo.  483)  does  not 
constitute  reversible  error.    The  rule  is  other- 
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rules  of  law  ^  applicable  to  the  issues/'  and  the  evidence  ^  subject  to  the  con- 
struction of  the  charge  as  a  whole.'^  Requests  to  charge  not  conforming  to  this 
standard  shonld  be  rejected  '^  or  correctly  modified." 

XVI.  VERDICT. 

Where  each  of  several  defendants  is  liable  for  the  same  wrong  a  verdict  may 
properly  be  found  against  each  of  them  and  against  all  of  them  jointly.''  And 
in  a  case  where  both  of  two  defendants  were  liable  if  either  was  liable,  but  a  ver- 
dict was  found  in  favor  of  one  and  against  the  other,  it  was  held  that  the  latter 
had  no  standing  to  object  on  account  of  the  inconsistency.'' 


■wise,  however,  as  to  a  misleading  instruction; 
Filer  v.  Smith.  96  Mich.  347,  55  N.  W.  999, 
35  Am.  St.  Rep.  603. 

92.  For  correct  charge  as  to  liability  of  an 
attorney  if  he  directed  or  advised  the  arrest 
see  Philadelphia  F.  Assoc,  v.  Fleming,  78  Ga. 
733,  3  S.  E.  420;  Tenney  v.  Smith,  63  Vt. 
520,  22  Atl.  659.  For  proper  instruction  on 
arrest  for  drunkenness  ( see  Parham  v.  Shock- 
ler,  (Tex.  Civ.  App.  1903)  73  S.  W.  839), 
or  arrest  by  a  railroad  company  of  a  tramp 
locked  in  a  box-car  (see  Texas,  etc.,  R.  Co. 
V.  Parker,  29  Tex.  Civ.  App.  264,  68  S.  W. 
831).  For  correct  charge  as  to  malice  and 
probable  cause  see  Franklin  v.  Amerson,  118 
Oa.  860,  45  S.  E.  698 ;  Murray  v.  Friensberg, 
15  N.  Y.  Suppl.  450;  Bolton  v.  Vellines,  94 
Va.  393,  26  S.  E.  847,  64  Am.  St.  Rep.  737. 
For  case  of  misdirection  as  to  probable  cause 
see  Craven  v.  Bloomingdale,  30  Misc.  (N.  Y.) 
650,  64  N.  Y.  Suppl.  262  [affirmed  in  54  N.  Y. 
App.  Div.  266,  66  N.  Y.  Suppl.  525] ;  Gibbons 
V.  Alison,  3  C.  B.  181,  54  E.  C.  L.  181 ;  Grant 
V.  Moser,  2  Dowl.  P.  C.  N.  S.  923,  7  Jur. 
854,  12  L.  J.  C.  P.  146,  5  M.  &  G.  123,  6 
Scott  N.  R.  46,  44  E.  C.  L.  74.  Charge  cut- 
ting off  defense  of  probable  cause  see  Bennett 
V.  Eddy,  120  Mich.  300,  79  N.  W.  781.  For 
proper  charge  regarding  character  of  plaintifif 
see  Wolf  V.  Ferryman,  82  Tex.  112,  17  S.  W. 
772.  For  proper  charge  in  action  against 
joint  tort-feasors  see  Harness  v.  Steele,  159 
Ind.  286,  64  N.  E.  875;  Martin  v.  Golden, 
180  Mass.  549,  62  N.  E.  977.  That  defendant, 
sergeant-at-arms,  had  no  recourse  against 
the  United  States  is  a  proper  instruction. 
Kilbourn    v.    Thompson,    MacArthur    &    M. 

(D.  C.)  401.  See,  generally,  as  to  improper 
instructions  Stewart  v.  Feeley,  118  Iowa  524, 
92  N.  W.  670;  Hoagland  v.  Forest  Park 
Highlands  Amusement  Co.,  170  Mo.  335,  70 
S.  W.  878,  94  Am.  St.  Rep.  740. 

A  charge  as  to  damages  must  not  leave 
jury  to  infer  a  prerogative  to  be  governed  by 
arbitrary  discretion  rather  than  by  the  facts 
in  proof.  Girdner  v.  Taylor,  6  Heisk.  (Tenn.) 
244.  For  correct  charge  as  to  special  damage 
see  Joske  v.  Irvine,  (Tex.  Civ.  App.  1897)  43 
S.  W.  278.  For  erroneous  charge  as  to  ex- 
emplary damages  see  Schneider  v.  MoGill,  64 
S.  W.  835,  23  Ky.  L.  Rep.  587.  Compare  Rat- 
teree  v.  Chapman,  79  Ga.  574,  4  S.  E.  684. 

93.  Harness  v.  Steele,  159  Ind.  286,  64 
N.  E.  875,  instructions  applicable  to  duty  to 
take  before  magistrate. 


If  an  immaterial  instruction  is  given  de- 
fendant cannot  complain.  Strozzi  v.  Wines, 
24  Nev.  389,  55  Pac.  828,  57  Pac.  832;  Ste- 
vens V.  O'Neill,  51  N.  Y.  App.  Div.  364,  64 
N.  Y.  Suppl.  663;  Bingham  v.  Lipman,  40 
Oreg.  363,  67  Pac.  98. 

As  to  instructions  outside  the  issues  see 
the  following  cases: 

Georgia. —  Southern  R.  Co.  v.  Gresham,  114 
Ga.  183,  39  S.  E.  883. 

Iowa. —  Stewart  v.  Feeley,  118  Iowa  524, 
92  N.  W.  670. 

Kentucky. —  Schneider  v.  McGill,  64  S.  W. 
835,  23  Ky.  L.  Rep.  587. 

Maryland. —  Roth  v.  Shupp,  94  Md.  55,  50 
Atl.  430. 

Missouri. —  Thompson  v.  Buchholz,  107 
Mo.  App.  121,  81  S.  W.  490. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Parker,  29 
Tex.  Civ.  App.  264,  68  S.  W.  831. 

94.  Instructions  concerning  matters  hav- 
ing no  foundation  in  the  evidence  are  prop- 
erly refused.  Thompson  v.  Buchholz,  107  Mo, 
App.  121,  81  S.  W.  490. 

95.  The  charge  will  be  sustained  if  any  er- 
ror in  it  be  corrected  by  subsequent  portions 
thereof  (Murray  v.  Friensberg,  15  N.  Y. 
Suppl.  450.  Compare  Siegel  v.  Connor,  171 
111.  572,  49  N.  E.  728  [affirming  70  111.  App. 
116] )  or  by  verdict  ( Arneson  v.  Thorstad,  72 
Iowa  145,  33  N.  W.  607,  holding  that  a  gen- 
eral and  unexplained  charge  by  a  court  is 
not  reversible  error  when  a  special  verdict 
by  the  jury  finds  facts  properly  determining 
the  cause  irrespective  of  such  general  lan- 
guage). 

96.  As  to  request  failing  to  discriminate 
between  joint  tort-feasors  see  Edger  v.  Burke, 
96  Md.  715,  54  Atl.  986.  As  to  arrest  by 
railway  conductor  see  Dixon  v.  New  England 
R.  Co.,  179  Mass.  242,  60  N.  E.  581.  See  also 
Roth  V.  Shupp,  94  Md.  55,  50  Atl.  430;  Bacon 
i;.  Bacon,  76  Miss.  458,  24  So.  968;  Jester  v. 
Lipman,  40  Oreg.  408,  67  Pac.  102;  Pincham 
V.  Dick,  30  Tex.  Civ.  App.  230,  70  S.  W. 
333. 

97.  Burroughs  v.  Eastman,  101  Mich.  419, 
59  N.  W.  817,  45  Am.  St.  Rep.  419,  24  L.  R.  A. 
859;  Bacon  v.  Bacon,  76  Miss.  458,  24  So. 
968 ;  Monson  v.  Rouse,  86  Mo.  App.  97. 

98.  Bath  V.  Metoalf,  145  Mass.  274,  14 
N.  E.  133,  1  Am.  St.  Rep.  455. 

99.  Burroughs  v.  Eastman,  101  Mich.  419, 
59  N.  W.  817,  45  Am.  St.  Rep.  419,  24  L.  R.  A. 
859. 
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XVII.  CRIMINAL  RESPONSIBILITY. 

A.  Nature  of  Offense.  False  imprisonment  was  indictable  as  a  specific 
crinae  at  common  law.*  Statutes  of  many  states  have  substantially  reenacted  the 
common-law  rules.^  The  gist  of  the  offense  is  the  actual '  and  unlawful  restraint 
or  detention  of  one  person  against  his  will  by  another.* 

B.  Suffleieney  of  Indictment  or  Information.  The  indictment  or  infor- 
mation should  follow  the  statute  in  every  essential  particular.^  But  an  informa- 
tion charging  the  offense  under  the  common  law  may  be  sufficient  under' the 
statute.* 

C.  Liability  and  Justification.  The  persons  liable  to  an  indictment  for 
false  imprisonment'  and  the  justification  which  may  be  shown  under  plea  of  not 


1.  3  Blaokstone  Comm.  127;  4  Blaokstone 
Comm.  218;  Davies  v.  State,  72  Wis.  54,  38 
N.  W.  722;  Smith  v.  State,  63  Wis.  453,  23 
N.  W.  879.  False  imprisonment  of  a  free 
negro  was  an  offense  at  common  law.  State 
V.  Hill,  2  Speers  (S.  C.)   150. 

2.  People  V.  Wheeler,  73  Cal.  252,  14  Pac. 
796;  People  v.  Ebner,  23  Cal.  158;  Eoss  v. 
State,  15  Fla.  55;  Slomer  v.  People,  25  111. 
70,  76  Am.  Dec.  786 ;  Davies  v.  State,  72  Wis. 
54,  38  N.  W.  722;  Smith  v.  State,  63  Wis. 
453,  25  N.  W.  879. 

3.  The  mere  fact  that  a  person  considers 
himself  under  arrest  is  not  sufficient.  Me- 
Clure  V.  State,  26  Tex.  App.  102,  9  S.  W.  353. 

4.  People  V.  Wheeler,  73  Cal.  252,  14  Pac.  ' 
796;  State  v.  Lunsford,  81  N.  C.  528.  Where 
defendant  arrested  plaintiff  on  a  charge  of 
passing  upon  him  a  counterfeit  note,  and 
took  her  into  his  house  and  detained  her 
there  for  three-fourths  of  an  hour,  offering 
to  release  her  if  she  would  pay  him  for  the 
note,  he  was  liable  to  a  prosecution  for  false 
imprisonment.  People  v.  McArdle,  1  Wheel. 
Cr.  (N.  Y. )  101.  But  where  three  young 
men,  in  order  to  perpetrate  a  practical  joke, 
induced  a  man  nearly  seventy  years  old,  by 
promising  to  pay  him,  to  ride  behind  one  of 
them  on  a  horse  in  the  night  a  quarter  of  a 
mile  in  search  of  a  pretended  horse-thief, 
this  fraud  did  not  impress  the  transaction 
with  the  character  of  a  criminal  act.  State  v. 
Lunsford,  81  N.  C.  528. 

Violation  of  invalid  ordinance. —  Arrest  by 
a  police  oflBcer  without  warrant  for  violation, 
of  an  invalid  municipal  ordinance  makes  him 
guilty  of  the  offense  of  false  imprisonment. 
State  V.  Hunter,  106  N.  C.  796,  11  S.  E.  366, 
8  L.  R.  A.  529. 

Lawful  arrest,  but  prolonged  detention. — 
The  arrest  may  be  legal  in  its  inception,  but 
made  illegal  by  detention  beyond  a  reasonable 
time  before  taking  before  a  magistrate,  and 
subject  the  person  so  arresting  to  a  prosecu- 
tion for  false  imprisonment.  Lavina  x>.  State, 
63  Ga.  513. 

In  a  prosecution  for  false  imprisonment  by 
a  threat,  a  charge  that  the  threat  must  have 
been  calcvilated  to  operate  on  the  person 
threatened,  and  inspire  fear  of  injury,  and 
that  the  jury  should  consider  the  age,  sex, 
condition,  disposition,  or  health  of  the  per- 
son threatened  in  determining  whether  the 
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threat  was  sufficient  to  intimidate  and  pre- 
vent him  from  moving  beyond  the  bounds  in 
which  he  was  detained  is  correct.  Meyer  v. 
State,   (Tex.  Cr.  App.  1899)  49  S.  W.  600. 

5.  Rosa  V.  State,  15  Fla.  55.  It  should  al- 
lege the  mode  in  which  the  detention  was 
effected,  but  need  not.  further  particularize  it. 
Maner  v.  State,  8  Tex.  App.  361.  It  must 
state  that  it  was  without  lawful  authority; 
if  the  indictment  failed  to  state  that  it  was 
without  "  lawful  authority  "  it  did  not  allege 
an  offense  under  the  statute  or  at  common 
law.  Waterman  v.  State,  13  Fla.  683;  Bar- 
ber v.  State,  13  Fla.  675.  In  an  indictment 
for  false  imprisonment,  the  charge  that  the 
defendant  "  was  unlawfully  and  feloniously 
imprisoned "  implies  that  the  act  was  done 
without  sufficient  legal  authority,  and  is  good 
without  the  latter  allegation.  U.  S.  v.  La- 
point,  Morr.  (Iowa)  146.  But  a  general  al- 
legation contra  formam  statuti  is  not  suffi- 
cient.   Redfield  v.  State,  24  Tex.  133. 

6.  Divies  v.  State,  72  Wis.  54,  38  N.  W. 
722,  as  to  form.  A  justice  of  the  peace  in- 
dicted for  false  imprisonment  under  color  of 
legal  process  is  not  entitled  to  the  right  of 
appearance  and  being  heard  before  the  grand 
jury  when  the  indictment  is  found.  Camp- 
bell V.  State,  48  Ga.  353. 

7.  Persons  committing  (see  supra,  V,  A, 
2,  a,  b  )  and  all  persons  participating  in  the 
unlawful  arrest  or  detention  may  be  found 
guilty.  People  v.  Wheeler,  73  Cal.  252,  14 
Pac.  796.  It  is  not  necessary  that  defendant 
be  present  at  the  time  of  arrest,  if  it  was 
done  under  his  procurement.  Floyd  v.  State, 
12  Ark.  43,  54  Am.  Dec.  250.  So  also  a  per- 
son rendering  aid  to  an  officer  in  the  safe- 
keeping of  a  prisoner  does  so  at  his  peril. 
He  is  bound  to  know  whether  the  officer  acts 
under  legal  and  valid  process.  Mitchell  «. 
State,  12  Ark.  50,  54  Am.  Dec.  253.  But 
the  mere  observation  of  what  is  going  on  and 
the  fact  that  he  did  nothing  to  prevent  the 
commission  of  the  offense  is  not  sufficient. 
Walker  v.  State,  25  Tex.  App.  443,  8  S.  W. 
647. 

Conspiracy. —  The  officer,  prosecutor,  and 
all  other  persons  concerned  may  be  indicted 
for  conspiracy  to  procure  criminal  process 
for  an  improper  purpose.  Slomer  v.  People^ 
25  111.  70,  76  Am.  Dec.  786;  Com.  v.  Blodgett, 
12  Mete.  (Mass.)  56. 
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gnilty*  are  mutatis  mutandis  governed  by  substantially  the  same  principles 
which  determine  civil  responsibility.' 

D.  Evidence.  On  an  indictment  for  false  imprisonment,  the  prosecution  is 
required  to  prove  only  the  imprisonment  or  detention '"  set  forth  therein  "  and  in 
the  county  named  therein  i'  which  will  be  presumed  to  be  unlawful.^^  Confine- 
ment or  detention  having  been  shown  by  the  prosecution,  it  then  devolves  upon 
the  accused  to  prove  its  lawfulness"  or  its  justification.'^  A  conviction  for  false 
imprisonment  will  be  set  aside  and  a  new  trial  granted  for  insufficiency  of  evi- 
dence as  in  other  criminal  cases.'' 


Falsely.  The  adverb  of  False,  q.  v.,  and  otherwise  used  in  exactly  the 
same  sense ;  that  is,  erroii,eou8ly,  the  opposite  of  truly ; '  erroneously,  untruly, 
with  intent.* 

Falsely  make.  To  make  something  in  the  resemblance  or  similitude  of 
another.^  An  expression  usually  adopted  to  describe  the  crime  of  forgery.* 
(See,  generally,  Foegeey.) 


8.  On  the  trial  of  a  prosecution  for  false 
imprisonment  of  certain  free  negroes,  the 
record  of  a  recovery,  in  writs  of  ravishment 
of  a  ward,  establishing  their  freedom,  was 
held  admissible  to  rebut  the  presumption  of 
slavery  arising  from  color,  both  under  7  U.  S. 
St.  at  L.  397,  and  the  general  rule  of  evidence 
as  to  pedigree,  etc.  State  v.  Hill,  2  Speers 
(S.  C.)   150. 

If  the  justification  be  by  warrant,  defend- 
ant must  show  that  it  was  legally  issued  and 
was  legal  on  its  face.  Floyd  v.  State,  12  Ark. 
43,  54  Am.  Dec.  250;  Slomer  v.  People,  25 
111.  70,  76  Am.  Dec.  786,  holding  that  if  the 
oflBcer  is  shown  to  have  been  a  party  to  a 
conspiracy  to  obtain  criminal  process  for  an 
improper  purpose  the  writ  will  afford  him  no 
protection.  He  must  show  that  the  warrant 
was  regularly  returned.  Slomer  v.  People, 
supra. 

If  the  justification  be  that  he  was  aiding 
an  officer  in  an  arrest  defendant  must  show 
that  the  arrest  was  made  under  a  legal  and 
valid  process.  Mitchell  v.  State,  12  Ark.  50, 
64  Am.  Dec.  253. 

If  the  arrest  was  made  without  warrant, 
defendant  must  show  by  what  authority  the 
imprisonment  was  made.  Mosley  v.  State, 
23  Tex.  App.  409,  4  S.  W.  907  and  Seville  v. 
State,  16  Tex.  App.  70,  that  the  person 
was  drunk  and  committing  a  breach  of  the 
peace  in  violation  of  an  ordinance.  Where 
a  sergeant  on  duty  in  a  garrison  adjoining  a 
city  arrested  a  citizen  while  he  was  outside 
the  garrison  for  using  insulting  language,  as 
the  sergeant  was  charged  by  the  law  of  the 
United  States  with  the  good  order  of  the 
fort,  he  was  justified  in  going  out  of  the  fort 
to  remove  the  citizen,  and  abate  the  nuisance 
caused  by  his  abusive  language,  and  was  not 
liable  in  a  prosecution  for  false  imprisonment. 
Oglesby  v.  State,  39  Tex.  53.  It  has  been 
held  that  a  prosecutor  who  has  reasonable 
ground  to  believe  that  a  crime  has  been  com- 
mitted and  that  accused  committed  it  would 
be  protected  in  making  the  arrest.  Slomer  v. 
People,  25  111.  70,  76  Am.  Dec.  786.  But  see 
Begley  v.  Com.,  60  S.  W.  847,  22  Ky.  L.  Kep. 


1546;  Kirbie  v.  State,  5  Tex.  App.  60,  where 
it  is  held  that  the  guilt  or  innocence  of  the 
person  arrested  is  immaterial  in  a  prosecu- 
tion for  false  imprisonment. 

Evidence  insufficient  as  a  justification  may 
be  introduced  to  show  that  there  was  good 
reason  ^for  believing  that  a  crime  had  been 
committed  in  mitigation  of  the  penalty. 
Staples  V.  State,  14  Tex.  App.   136. 

9.  See  supra,  I-XI. 

10.  Floyd  V.  State,  12  Ark.  43,  44  Am.  Dec. 
250 ;  Kirbie  v.  State,  5  Tex.  App.  60. 

11.  Maner  v.  State,  8  Tex.  App.  361.  But 
it  is  not  error  in  a  prosecution  for  false  im- 
prisonment for  the  court  to  charge  all  the 
acts  mentioned  in  the  statute  by  which  false 
imprisonment  might  be  committed,  instead 
of  limiting  the  charge  to  the  acts  alleged. 
Meyer  v.  State,  (Tex.  Cr.  App.  1899)  49  S.  W. 
600. 

13.  Waterman  v.  State,  13  Fla.  683;  Bar- 
ber V.  State,  13  Fla.  675. 

13.  Kirbie  v.  fcitate,  5  Tex.  App.  60. 

14.  Floyd  V.  State,  12  Ark.  43,  54  Am.  Dec. 
250;  Kirbie  v.  State,  5  Tex.  App.  60. 

15.  Mitchell  v.  State,  12  Ark.  50,  54  Am. 
Dec.  253;  Slomer  v.  People,  25  111.  70,  76 
Am.  Dec.  786. 

16.  Boyd  V.  State,  11  Tex.  App.  80. 

1.  U.  S.  V.  Hartman,  65  Fed.  490,  491. 

2.  State  V.  Brady,  100  Iowa  191,  204,  69 
N.  W.  290,  62  Am.  St.  Rep.  560,  36  L.  R.  A. 
693. 

"  Corruptly  "  and  "  falsely  "  as  used  in  an 
indictment  see  State  v.  Smith,  63  Vt.  201,  213, 
22  Atl.  604. 

"Faisely  alter"  see  U.  S.  v.  Watkins,  28 
Fed.  Cas.  No.  16,649,  3  Cranch  C.  C.  441. 

"  Wilfully,-  knowingly,  maliciously,  and 
falsely  "  see  State  v.  Bixler,  62  Md.  354,  356. 

3.  U.  S.  V.  Otey,  31  Fed.  68,  69,  12  Sawy. 
416.  See  also  People  v.  Bendit,  111  Cal.  274, 
280,  43  Pao.  901,  52  Am.  St.  Rep.  186,  31 
L.  R.  A.  831;  Rohr  v.  State,  60  N.  J.  L.  576, 
579,  38  Atl.  673;  U.  S.  v.  Hartman,  65  Fed. 
490,  491. 

4.  U.  S.  V.  Moore,  60  Fed.  738,  739  [dting 
U.  S.  V.  Cameron,  3  Dak.  132,  13  N.  W.  561; 
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FALSE  OATH.     See  Peejuey. 

False   or    Fraudulent    persuasion.      Terms    equivalent   to   the    terms 
inducement,  promise,  artifice,  or  deception.^ 

Com.  V.  Baldwin,   11  Gray    (Mass.)    197,  71  Cas.  No.  16,138,  4  Sawy.  629;  Barbour  Cr.  L. 

Am.  Deo.  703 ;  State  v.  Willson,  28  Minn.  52,  97 ;  N.  Y.  Pen.  Code,  §  520 ;  Wharton  Cr.  L. 

9  N.  W.  28 ;  State  v.  Young,  46  N.  H.  266,  88  §  653. 

Am.    Dee.    212;    Mann    v.    People,    15    Hun  "Falsely  making  of  a  note"  see  State  v. 

(N.  Y.)   155;  U.  S.  v.  Staats,  8  How.  (U.  S.)  Wheeler,  20  Oreg.  192,  198,  25  Pac.  394,  23 

41,   12  L.  ed.   979;   U.  S.   v.  Wentworth,   11  Am.  St.  Eep.  119,  10  L.  E.  A.  779. 

Fed.  52;  U.  S.  v.  Barney,  24  Fed.  Cas.  No.  5.  Graham-  v.  McEeynolds,   90  Tenn.   673, 

14,524,  5  Blatohf.  294;  U.  S.  v.  Reese,  27  Fed.  677,  18  S.  W.  272. 
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Edited  by  Wm.  Lawrence  Clakk  * 

I.  Definition,  379 

II.  NATURE  AND  ELEMENTS  OF  OFFENSE,  379 

A.  At  Common  Zaio,  379 

B.  By  Statute,  879 

1.  In  General,  379 

2.  Essential  Elements,  380 

a.  Pe?'sonation,  380 

b.  Fraudulent  Intent,  381 

c.  Consummation  of  Fraudulent  Intent,  381 

III.  INDICTMENT,  381 

IV.  VARIANCE,  383 
V.   EVIDENCE,  382 

CROSS-REPERENCBS 

For  Matters  Relating  to  : 

False  Personation  as  Part  of  Other  Offense,  see  False  Pretenses  ;  Foegeey  ; 

Laeceny. 
False  Personation  of  Detective,  see  Detectives. 

General  Matters  Relating  to  Criminal  Law  and  Ciiminal  Procedure,  see 
Ceiminal  Law. 

I.    DEFINITION. 

False  personation  is  the  offense  of  falsely  representing  some  other  person  and 
acting  in  the  character  thus  unlawfully  assumed,  in  order  to  deceive  others  and 
thereby  gain  some  profit  or  advantage,  or  in  order  to  enjoy  some  right  or  privi- 
lege belonging  to  the  one  so  personated  or  subject  him  to  some  expense,  charge, 
or  liability.^ 

II.  Nature  and  elements  of  Offense. 

A.  At  Common  Law.  The  bare  fact  of  personating  another,  althougli  for 
the  purpose  of  fraud,  can  in  no  instance  amount  to  more  than  a  cheat  or  uiisde- 
meanor  at  common  law,  and  is  only  punishable  as  such.^ 

B.  By  Statute  —  l.  In  General.  Now,  by  statute,  in  England  and  in  most 
of  the  United  States  false  personation  is  made  a  felony  or  a  misdemeanor,  the 
various  statutes  differing  widely,  however,  as  to  what  constitutes  the  offense. 
Thus  there  are  statutes  making  it  punishable,  either  as  a  felony  or  as  a  misde- 
meanor, to  falsely  personate  another  and  in  such  assumed  character  receive  any 
goods,  etc.,*  to  falsely  personate  another  and  authenticate  a  conveyance  for  regis- 

1.  Black  L.  Diet,  [citing  4  Stephens  Comm.  •     him,  and  that  defendant  must  have  assumed 

181,  290].     See  also  Abbott  L.  Diet.;  Bouvier  to  be  the  person  known  by  such  name.     Peo- 

L.  Diet.;  Burrill  L.  Diet.  pie  v.  Maurin,  77  Cal.  436,  19  Pac.  832. 

"  To   personate   another   person   is   to   as-  -  2.  Eeg.  v.  Bent,  2  C.  &  K.  179,  1  Den.  C.  C. 

sume  to  be  that  person;"  and  upon  the  trial  157,   61   E.   C.   L.    179;   Anonymous,   2  East 

of   a   person   accused  of   falsely   personating  P.    C.    1010,    1    Str.    384;    Eeg   v.   Hogg,    25 

another  it  is  error  to  refuse  to  instruct  the  U.  C.  Q.  B.  66.     See  Bouvier  L.  Diet.     And 

jury  in  substance  that  the  mere  signing  of  see  False  Pretenses,  infra,  p.  384. 

the  name  of  another  is  not  a  personation  of  3.  See  Kirtley  v.  State,  38  Ark.  543. 

*  Author  of  "  Common  Law,"  8  Cyc.  366,  of  Hand-Books  on  Criminal  Law,  on  Criminal  Procedure,  on  the 
Law  of  Contracts,  and  on  the  Law  of  Corporations;  and  joint  author  of  Treatises  on  the  Law  of  Crimes,  on  the 
Law  of  Private  Corporations,  and  on  the  Law  of  Agency. 
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tration,*  to  falsely  personate  another  and  in  such  assumed  character  sign  the 
assumed  name  to  any  instrument  which,  if  genuine,  would  create  or  discharge  a 
pecuniary  obligation,^  to  falsely  personate  an  officer  or  particular  class  of  oiHcers,* 
to  falsely  personate  another  in  any  legal  proceeding  whereby  the  latter's  rights  or 
interests  are  affected,'''  to  falsely  personate  another,  and  in  such  assumed  character 
to  either  become  bail  or  surety  for  any  party.*  There  are  also  statutes  making  it 
a  felony  or  misdemeanor  to  falsely  personate  another  and  in  such  assumed  char- 
acter to  marry  or  pretend  to  marry,  or  to  sustain  the  married  relation  toward 
another,  with  or  without  the  connivance  of  the  latter ; '  to  falsely  personate  a 
proprietor  of  public  stocks  ;  ^^  to  falsely  personate  a  voter  at  any  valid  election  ; " 
to  falsely  personate  or  assume  the  name  or  character  of  any  officer,  seaman,  or 
other  person  entitled  or  supposed  to  be  entitled  to  any  wages,  pay,  or  other  allow- 
ance of  money  or  prize  money,''  or  to  acknowledge  or  procure  to  be  acknowl- 
edged any  fine,  recovery,  deed  enrolled,  statute,  recognizance,  bail,  or  judgment, 
in  the  name  or  names  of  any  other  person  or  persons  not  privy  or  consenting  to 
the  same.'^ 

2.  Essential  Elements  —  a.  Personation.  To  constitute  this  offense  there 
must  be  a  personation  and  it  must  be  false,'*  and  according  to  most  of  the  statutes 
the  personation  must  be  of  some  particular  person  and  not  merely  of  one  of  -a 


4.  Martin  r.  State,  1  Tex.  App.  586. 

5.  Thompson  v.  State,  {Tex.  Cr.  App.  1893) 
24  S.  W.  298. 

6.  Lansing  v.  People,  57  III.  241  (of  police 
officer)  ;  People  v.  Cronin,  80  Micli.  646,  45 
N.  \<l.  479;  U.  S.  v.  Taylor,  108  Fed.  621 
(false  personation  of  officer,  agent,  or  em- 
ployee of  the  United  States)  ;  U.  S.  v.  Cur- 
tain, 43  Fed.  433    (under  the  same  statute). 

Personation  of  applicant  at  civil  service 
examination  see  U.  S.  v.  Bunting,  82  Fed. 
883. 

Personating  detective  see  DETECirvES,  14 
Cye.  234. 

7.  Edgar  v.  State,  96  Temi.  690,  36  S.  W. 
379,  holding  that  the  false  personation  of 
one  person  by  another  by  accepting  service 
of  process  in  a  divorce  suit  against  the 
former,  in  which  a  judgment  'prima  facie 
regular  and  legal  is  rendered  against  defend- 
ant, "  afifeets "  the  interests  of  the  latter 
within  the  purview  of  the  statute,  even 
though  the  judgment  is  void  or  voidable  for 
fraud  upon  the  court  and  the  person  so  per- 
sonated. 

8.  People  V.  Knox,  119  Cal.  73,  51,Pac.  19. 
See  also  Renoard  v.  Noble,  2  Johns.  Cas. 
(N.  Y.)  293.  By  21  Jae.  1,  c.  26,  it  was  made 
felony  without  benefit  of  clergy  to  acknowl- 
edge, or  procure  to  be  acknowledged,  any 
bail  in  the  name  of  another  person  not  privy 
or  consenting  thereto;  but  it  was  held  that 
the  bare  personating  bail  was  not  felony  un- 
der this  statute,  unless  it  was  filed;  and 
therefore  by  4  &  5  Wm.  &  Mary,  c.  4,  if  any 
person  shall,  before  any  commissioner  au- 
thorized to  take  bail,  personate  any  other  per- 
son, whereby  the  person  so  personated  may  be 
liable  to  the  payment  of  money,  they  shall  be 
adjudged  felons.  4  Blackstone  Comm.  128 ; 
Cotton's  Case,  Cro.  Jac.  256;  1  Hawkins  P.  C. 
178.  See  also  Timberly's  Case,  2  East  P.  C. 
1009,  2  Sid.  90;  Beasly's  Case,  1  Vent.  301. 

9.  See  Hodecker  v.  Strieker,  20  N.  Y.  App. 
Div.  245,  46  N.  Y.  Suppl.  808. 
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10.  Rex  V.  Parr,  2  Leach  C.  C.  487.  See 
also  2  East  P.  C.  1005. 

11.  See  Reg.  v.  Hague,  4  B.  &  S.  715,  9 
Cox  C.  C.  412,  10  Jur.  N.  S.  359,  33  L.  J. 
M.  C.  81,  9  L.  T.  Rep.  N.  S.  648,  12  Wkly. 
Rep.  310,  116.  E.  C.  L.  715;  Reg.  v.  Vaile,  6 
Cox  C.  C.  470.  See  also  Whiteley  v.  Chappell, 
L.  R.  4  Q.  B.  147,  11  Cox  C.  C.  307,  38  L.  J. 
M.  C.  51,  19  L.  T.  Rep.  N  S.  355,  17  Wkly. 
Rep.  175.  Compare  Reg.  v.  Bent,  2  C.  &  K. 
179,  1  Den.  C.  C.  157,  61  E.  C.  L.  179;  Reg. 
V.  Hogg,  25  U.  C.  Q.  B.  66. 

12.  See  Reg.  v.  Lake,  11  Cox  C.  C.  333 
(under  2  Wm.  IV,  e.  53,  §  49,  making  it  a 
felony  to  knowingly  and  wilfully  personate  a 
soldier  entitled  to  prize  money)  ;  Brown's 
Case,  2  East  P.  C.  1007  (holding  that  the 
personation  must  be  of  some  existing  person 
who  is  entitled  or  who  prima  facie  might  be 
entitled  to  receive  the  wages,  etc.)  ;  Rex  v. 
Potts,  R.  &  R.  262  (under  57  Geo.  Ill,  o.  127, 
§  4,  for  personating  a  seaman,  aiders,  and 
abetters  being  held  guilty  as  principals ) . 

A  woman  may  be  guilty  as  a  principal  if 
she  aids  and  abets  another  in  personating  a 
seaman,  although  she  could  not  commit  the 
crime  in  person.  Rex  v.  Potts,  supra.  See 
Cbiminal  Law,  12  Cyc.  190  text,  and  note  64. 
.  13.  See  2  East  P.  C.  1009  (21  Jac.  1,  c.  26, 
§  2). 

14.  Kirtley  v.  State,  38  Ark.  543  (obtain- 
ing money  by  falsely  personating  another)  ; 
People  V.  Maurin,  77  Cal.  436,  19  Pac.  832 
(holding  that  where  defendant  signed  a  cer- 
tain doctor's  name  to  a  death  certificate  on 
being  told  that  he  had  authorized  it,  but 
did  not  assume  or  pretend  to  be  the  doctor, 
a  conviction  could  not  be  had  under  a  stat- 
ute punishing  any  person  who  "  falsely  per- 
sonates another,  and  in  such  assumed  char- 
acter either  verifies,  publishes,  acknowledges, 
or  proves,  in  the  name  of  another  person,  any 
written  instrument  with  intent  that  the  same 
may  be  recorded,  delivered,  and  used  as 
true  ")  ;  Hodecker  v.  Strieker,  20  N.  Y.  App. 
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class  of  persons.'^  lu  some  jurisdictions,  however,  statutes  have  made  it  an 
offense  for  a  person  to  falsely  "impersonate  certain  classes  of  public  officers,  such 
as  a  police  officer,"  or  a  judge,  justice  of  the  peace,  sheriff,  or  other  judicial  or 
ministerial  officer,  and  to  tate  it  upon  liimself  to  act  as  such  an  officer."  There 
cannot  be  a  "  personating"  of  a  supposititious  individual  who  never  existed,'^  but 
there  can  be  a  personating  of  one  who  has  lived  and  is  dead." 

b.  Fraudulent  Intent.  Another  essential  element  of  the  statutory  offense  of 
false  personation  is  that  such  personation  must  be  made  with  intent  to  defraud.^ 

e.  Consummation  of  Fraudulent  Intent.  Under  some  of  the  statutes  it  is  also 
necessary  that  the  fraudulent  intent  shall  be  consummated  ;  ^'  but  under  other 
statutes  this  is  not  necessary.^ 

III.  INDICTMENT. 

The  indictment  or  information  must  allege  every  fact  and  circumstance  which 
is  necessary  to  constitute  the  offense  in  plain  and  intelligible  words,  and  with  such 


Div.  245,  46  N.  Y.  Suppl.  808  (personating 
another  and  marrying,  etc.)  ;  U.  S.  v.  Cur- 
tain, 43  Fed.  433  (false  personation  of  an 
officer  or  agent  of  the  United  States).  See 
also  Coffin's  Case,  6  Me.  281. 

15.  People  V.  Knox,  119  Cal.  73,  51  Pac.  19 
(holding  that  a  statute  which  provides  for 
the  punishment  of  "  every  person  who  falsely 
personates  another,"  etc.,  does  not  apply 
where  one  falsely  assumes  an  official  char- 
acter, but  is  only  intended  to  cover  acts  done 
by  one  person  while  representing  himself  to 
be  another  and  different  person)  ;  Brown's 
Case,  2  East  P.  C.   1007. 

16.  See  Lansing  v.  People,  57  111.  241. 

17.  Maine.—  Coffin's  Case,  6  Me.  281,  hold- 
ing that  signing  the  name  of  a  deputy  sheriff 
to  the  return  of  a  summons  and  attachment 
was  not  pretending  to  be  a  deputy  sheriff  and 
assuming  to  act  as  such. 

Massachusetts. — Com.  v.  Connolly,  97  Mass. 
591;   Com.  v.  Wolcott,  10  Cush.  61. 

Miohiga/n,. —  People  v.  Cronin,  80  Mich.  646, 
45  N.  W.  479,  holding  that  Howell  St.  Mich. 
§  9252,  does  not  punish  any  person  for  falsely 
assuming  to  be  a  justice  of  the  peace,  sheriff, 
etc.,  but  for  falsely  assuming  to  be  and  taking 
upon  himself  to  act'  as  such  officer. 

Tennessee. —  State  v.  Withers,  7  Baxt.  16, 
holding  that  where  a  man  appointed  as  a 
secret  detective  by  the  mayor  served  a  war- 
rant of  arrest  issued  by  a  justice,  but  did  not 
claim  to  be  any  other  person  than  such  de- 
tective when  his  authority  was  challenged, 
he  was  not  guilty  under  the  statute. 

Texas. — -Petterson  v.  State,  (Cr.  App. 
1900)  58  S.  W.  100,  holding  that  a  party 
falsely  pretending  to  be  a  duly  appointed 
pilot  was  not  guilty  of  a,  violation  of  a 
statute  making  it  an  offense  to  falsely  as- 
sume to  be  an  executive  officer  of  the  state, 
since  a  pilot  was  not  one  of  the  executive 
officers  enumerated  in  the  constitution. 

See  23  Cent.  Dig.  tit.  "  False  Personation," 
§  1  e*  seq. 

Conspiracy  to  defraud  the  United  States 
by  false  personation  see  Conspiracy,  8  Cyc. 
615. 

18.  Anonymous,  2  East  P.  C.  1010,  1  Str. 
384  (holding  that  where  bail  was  put  in 
imder    feigned   names,   there   being   no   such 


persons,  it  was  not  within  the  act)  ;   Rex  v. 
Tannet,  R.  &  R.  261. 

19.  Rex  V.  Cramp,  R.  &  R.  242;  Rex  v. 
Martin,  R.  &  R.  240.  See,  however,  Whiteley 
V.  Chappell,  L.  R.  4  Q.  B.  147,  11  Cox  C.  C. 
307,  38  L.  J.  M.  C.  51,  19  L.  T.  Rep.  N.  S. 
355,  17  Wkly.  Rep.  175  (holding  that  14  & 
15  Vict.  c.  105,  §  3,  punishing  any  person 
who  shall  wilfully  and  fraudulently  "  per- 
sonate any  person  entitled  to  vote  at "  an 
election,  does  not  apply  to  the  personating 
of  a  party  who  is  dead  at  the  time  of  the 
personation. 

20.  California. —  People  i'.  Maurin,  77  Cal. 
436,  19  Pac.  832. 

Florida. —  Goodson  v.  State,  29  Fla.  511, 
10  So.  738,  30  Am.  St.  Rep.  135;  Jones  v. 
State,  22  Fla.  532. 

Illinois. —  Lansing  v.  People,  57  111.  241. 

Texas. —  Thompson  v.  State,  (Cr.  App. 
1893)  24  S.  W.  298,  holding  that  where  a 
party  innocently  received  money  intended  for 
another  person  of  the  same  name,  under  the 
belief  that  it  was  intended  for  himself,  there 
could  be  no  conviction  under  the  statute. 

United  States. — •  False  personation  of  officer 
or  agent  of  the  United  States  see  U.  S.  v. 
Farnham,  127  Fed.  478;  U.  S.  r.  Brown,  119 
Fed.  482;  U.  S.  v.  Taylor,  108  Fed.  621. 

21.  As  under  the  act  of  congress  of  April 
18,  1884,  relating  to  personation  of  an  officer 
or  employee  of  the  United  States.  U.  S.  v. 
Bradford,  53  Fed.  542;  U.  S.  v.  Curtain,  43 
Fed.  433. 

22.  See  Rex  v.  Parr,  2  Leach  C.  C.  487, 
holding  that  where  a  person  falsely  per- 
sonated a  proprietor  of  public  stocks  and  ob- 
tained a  dividend  warrant  in  the  name  of  the 
real  owner,  but  was  apprehended  before  he 
had  taken  any  subsequent  steps  toward  the 
actual  payment  of  the  money,  he  was  never- 
theless guilty  of  a  felony  under  a  statute 
punishing  the  personating  a  stock-holder  and 
thereby  endeavoring  to  receive  a  dividend. 
The  offense  of  personating  or  inducing  an- 
other to  personate  a  voter  at  an  election  (22 
Vict.  e.  35,  §  9)  is  complete  when  the  per- 
sonator  tenders  his  voting  paper,  although 
on  being  asked  if  he  is  the  person  whose 
name  is  signed  to  the  paper  he  answers 
"  no,"  and  the  vote  is  accordingly  rejected. 
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certainty  as  to  time,  place,  and  intent  as  will  inform  the  accused  of  the  particular 
crime  with  which  he  is  charged,  and  as  will  enable  him  to  plead  any  judgment 
that  may  be  given  upon  it  in  bar  of  another  prosecution  for  the  same  offense.^ 
The  indictment  or  information  must  be  drawn  in  strict  conformity  with  the  stat- 
ute upon  which  it  is  based.'* 

IV.  VARIANCE. 

As  in  the  case  of  other  offenses,  in  a  prosecution  for  false  personation  all  alle- 
gations of  the  indictment  which  are  descriptive  of  the  offense  must  be  proved  as 
alleged  .'^ 

V.  EVIDENCE- 

To  warrant  a  conviction  under  an  indictment  for  the  offense  of  false  persona- 
tion it  is  essential  that  every  element  of  the  offense  shall  be  proved,'^  and  that  it 


Reg.  V.  Hague,  4  B.  &  S.  715,  9  Cox  C.  C.  412, 
10  Jur.  N.  S.  359,  35  L.  J.  M.  C.  81,  9  L.  T. 
Rep.  N.  S.  648,  12  Wkly.  Rep.  310,  116 
E.   C.   L.   715. 

23.  Arkansas. —  Kirtley  v.  State,  38  Ark. 
543,  holding  that  the  act  alleged  to  have  been 
done  must  be  truly  described  in  all  its  es- 
Bential  elements,  and  proved  as  charged. 

California. —  People  v.  Knox,  119  Cal.  73, 
51  Pac.  19,  holding  that  the  mere  fact  that 
an  information  is  susceptible  of  widely  dif- 
ferent constructions  renders  it  unsatisfactory 
in  the  eyes  of  the  law. 

New  Y<yrk. —  McCord  v.  People,  46  N.  Y. 
470,  holding  that  an  indictment  charging 
that  defendant  falsely  represented  that  he  had 
a  warrant  against  the  prosecuting  witness  and 
induced  him  to  deliver  up  to  him  a  watch 
and  diamond  ring  could  not  be  sustained,  as 
the  property  might  have  been  parted  with  as 
an  inducement  to  the  supposed  officer  to  vio- 
late the  law.  See  also  People  v.  Stetson,  4 
Barb.  151. 

Tennessee. —  Edgar  v.  State,  96  Tenn.  690, 
36  S.  W.  379,  where  the  indictment  for  falsely 
personating  another  in  a  legal  proceeding 
was  held  to  be  sufficient. 

Texas. —  Martin  v.  State,  1  Tex.  App.  586, 
where  an  indictment  for  falsely  personating 
another  and  authenticating  a  conveyance  for 
registration  was  held  to  be  insufficient.  See 
Freeman  v.  State,  20  Tex.  App.  558,  holding 
that  it  was  not  necessary  to  allege  the  where- 
abouts or  residence  of  the  party  alleged  to 
have  been  falsely  personated,  as  his  where- 
abouts or  residence  was  immaterial. 

Canada. —  Reg.  v.  Hogg,  25  V.  C.  Q.  B.  66, 
negativing  identity  of  defendant  with  voter 
alleged  to  have  been  personated  and  descrip- 
tion of  voter  in  indictment  for  false  per- 
sonation of  a  voter  at  an  election. 

See  23  Cent.  Dig.  tit.  "  False  Personation," 
§  2. 

Duplicity  in  indictment  under  the  act  of 
congress  of  April  18,  1884,  for  false  per- 
sonation of  an  officer  of  the  United  States 
see  U.  S.  V.  Taylor,  108  Fed.  621. 

24.  Arkansas. —  Kirtley  v.  State,  38  Ark. 
543,  false  personation  and  obtaining  money 
or  property  thereby. 

California. —  People  v.  Knox,  119  Cal.  73, 
61  Pac.  19,  false  personation  of  officer. 
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Florida. —  Goodson  v.  State,  29  Fla.  511, 
10  So.  738,  30  Am.  St.  Rep.  135;  Jones  v. 
State,  22  Fla.  532. 

Massachusetts. —  Com.  v.  Wolcott,  10  Cush. 
61,  holding  that  an  indictment  against  a 
gerson  for  falsely  assuming  or  pretending  to 
be  a  sheriff  and  taking  upon  himself  to  act 
as  such  must  aver  that  he  falsely  assumed 
and  pretended  to  be  and  took  upon  himself 
to  act  as  a,  sheriff  of  the  commonwealth. 

Michigan. —  People  v.  Cronin,  80  Mich.  646, 
-45  N.  W.  479,  holding  that  under  a  statute 
making  it  an  offense  for  any  person  to  falsely 
pretend  to  be  a  justice  of  the  peace,  sheriff, 
constable,  or  coroner,  or  falsely  take  upon 
himself  to  act  or  officiate  in  any  office  or 
place  of  authority,  a  conviction  cannot  be 
had  on  an  information  charging  defendant 
with  assuming  to  be  a  member  of  the  metro- 
politan police  force,  without  alleging  that 
he  undertook  to  act  as  such. 

Tennessee.— 'Edgar  v.  State,  96  Tenn.  690, 
36  S.  W.  379,  false  personation  in  divorce 
suit. 

England. —  Reg.  v.  Bent,  2  C.  &  K.  179,  1 
Den.  C.  C.  157,  61  E.  C.  L.  179,  false  per- 
sonation of  voter. 

For  forms  of  indictment  see  Edgar  v.  State, 
96  Tenn.  690,  36  S.  W.  379  (false  persona- 
tion of  another  in  a  legal  proceeding)  ;  Rex 
V.  Potts,  R.  &  R.  262  (false  personation  of  a 
seaman,  and  aiding  and  abetting  therein ) . 

Indictment  for  false  personation  of  officer, 
agent,  or  employee  of  the  United  States,  un- 
der the  act  of  congress  of  April  18,  1884 
(U.  S.  Comp.  St.  (1901)  p.  2293)  see  U.  S. 
V.  Brown,  119  Fed.  482. 

25.  Kirtley  v.  State,  38  Ark.  543,  holding 
that  the  allegation  of  the  false  personation 
in  an  indictment  for  obtaining  money  by  per- 
sonating another  is  descriptive  of  the  of- 
fense and  must  be  proved  as  alleged,  and 
proof  that  two  were  acting  in  concert  and 
one  of  them  personated  the  assumed  party 
with  the  assent  and  concurrence  of  the  other 
will  not  sustain  a  charge  of  false  personation 
by  the  latter. 

26.  See  U.  S.  v.  Curtain,  43  Fed.  433, 
holding  that  to  warrant  a  conviction  under 
U.  S.  Comp.  St.  (1901)  p.  3679,  for  false 
personation  of  an  officer  or  agent  of  the 
United   States,  it  is  necessary  to  prove  the 
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shall  be  shown  beyond  a  reasonable  doubt  that  the  offense  was  committed  by 
defendant.*'' 


FALSE  PLEA.     See  Pleading. 


following:  (1)  False  assumption  of  char- 
acter of  officer  or  agent  mentioned  in  in- 
dictment; (2)  that  such  assumption  was 
false;  (3)  that  it  was  made  with  intent  to 
defraud;  and  (4)  that  such  intent  was  car- 
ried out.  See  also  U.  S.  v.  Parnham,  127 
Ped.  478;  U.  S.  v.  Brown,  119  Fed.  482; 
U.  S.  V.  Taylor,  108  Fed.  621.  In  the  fol- 
lowing cases  the  evidence  was  held  to  be 
sufficient  to  warrant  a  conviction:  Lansing 
V.  People,  57  111.  241  (personation  of  police 
officer)  ;  Com.  v.  Connolly,  97  Mass.  591 
(assuming  and  pretending  to  be  a  deputy 
constable  and  taking  upon  himself  to  act  as 
such)  ;  Edgar  v.  State,  96  Tenn.  690,  36 
S.  W.  379  (false  personation  of  another  in 
a  legal  proceeding).     In  the  following  cases 


the  evidence  was  held  to  be  insufficient :  Peo- 
ple V.  Maurin,  77  Cal.  436,  19  Pac.  832 
(false  personation  of  another  and  verifying  a 
written  instrument,  etc.)  ;  Thompson  v.  State, 
(Tex.  Cr.  App.  1893)  24  S.  W.  298  (falsely 
personating  another  and  signing  the  assumed 
name  to  an  instrument)  ;  Freeman  v.  State, 
20  Tex.  App.  558 ;  U.  S.  v.  Farnham,  127  Fed. 
478  (false  personation  of  an  officer  or  agent 
of  the  United  States)  ;  U.  S.  v.  Bradford,  53 
Fed.  542. 

On  an  indictment  for  false  personation  of 
a  voter  at  an  election  it  must  be  proved  that 
the  election  was  validly  held.  Reg.  v.  Vaile, 
6  Cox  C.  C.  470. 

27.  Kirtley  v.  State,  38  Ark.  543,  where 
two  were  acting  in  concert. 
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[Compiled  in  the  Biddle  Memorial  Library  of  the  University  of  Pennsylvania] 
By  William  E.  Mikell  * 
I.   HISTORY  OF  THE  CRIME,  386 

II.  CHEATS  AT  Common  law,  387 

A.  Elements  of  Offense  in  General,  387 

B.  The  False  Token,  388 

C.  The  Property  Obtained,  389 

D.  The  Necessity  For  Injury,  389 

III.  CHEATS   UNDER  THE  STATUTE  OF  33  HEN.  VIII,  389 

A.  In  General,  389 

B.  The  False  Token,  389 

IV.  Obtaining  property  by  False  pretense,  390 

A.  Statutes  Creating  the  Crime,  390 

1.  In  General,  390 

2.  Construction,  393 

B.  Flements  in  General  and  Degree,  303 

1.  In  General,  393 

2.  Necessity  of  False  Token,  394 

3.  Degree,  394 

C.  Requisites  of  Pretense,  394 

1.  Falsity,  394 

2.  Pejaresentation    as   to  Existing  Facts   and  Past  or  Future 

Events,  394 

a.  General  Rule,  394 

b.  Simple  Promise,  395 

c.  Promise  Combined  With  Representation  of  Fact,  396 

d.  Statement  of  Intention,  397 

e.  Statement  of  Expectation,  398 

f .  Statement  of  Desire,  398 

g.  Statement  of  Opinion,  398-- 

h.  Staterfient  of  Power  or  Ability,  398 

i.  Statement  as  to  Financtal  Abihty  or  Condition,  398 

]'.  Puffing  Statements,  399 

k.  Nature  of  Fact  Represented,  401 

3.  Form,  401 

a.  In  General,  401 

b.  Acts,  403 

c.  Silence,  403 

4.  To  Whom  Pretense  Must  Be  Made,  404 

5.  Tendency  to  Deceive,  404 

6.  Effectiveness,  406 

a.  Reliance  on  Pretense,  406 

b.  Other  Inducements  Operating,  407 

c.  Remoteness  of  Pretense,  407 

d.  Continuing  Pretense,  408 

D.  The  Obtaining,  408 

1.  In  General,  408 

2.  By  Whom  Obtained,  409 

3.  For  Whom  Obtained,  409 
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E.  The  Property  Obtained,  410 

1.  In  Oeneral,  410 

2.  Property  Not  in  Existence,  411 

3.  Value,  411 

F.  Loss  to  Prosecutor,  411 

G.  Intent,  413 

1.  General  Pules,  413 

2.  Knowledge   of  Befendanit  of  Falsity   of  Pretense  and    of 

Prosecutor's  Pelicmoe  Thereon,  416 

V.  ATTEMPT,  416 
VI.  PARTIES  TO  THE  CRIME,  417 
VII.  DEFENSES,  418 

A.  In  General,  418 

B.  Contributory  Guilt,  418 

C.  Contributory  Negligence,  418 

D.  Motive  of  Prosecutor  in  Pa/rting  With  Property,  418 

VIII.  PROCEDURE,  419 

A.  Indictment  and  Information,  419 

1.  In  General,  419 

2.  Lam^uage  of  Statute,  431 

3.  Pa/rticular  Averments,  423 

a.  As  to  the  Pretense,  423 

(i)  Enumeration  and  description,  423 

(a)  In  General,  428 

(b)  Where  Pretense  Is  in  Writing,  424 

(c)  Where  Several  Pretenses  Were  Employed,  435 

(d)  Where  Indictment  Is  For  Attempt,  435 
(ii)  £y  and  to  Whom  Made,  and  Who  Injured,  435 
(ill)  Falsity,  426 

(iv)  Effectiveness,  429 

b.  As  to  the  Obtavning,  481 

(i)  General  Pule,  431 
(ii)  Averment  of  Delivery,  433 

c.  As  to  the  Property  Obtained,  433 

(i)  Description,  432 

(a)  General  Pule,  433 

(b)  Money,    Bank-Notes,  Certificates  of  Deposit, 

and  Writings  in  General,  433 
(n)  Ownership,  484 
(ni^  Quantity  or  Number,  435 
(iv)  Value,  435 

d.  As  to  Loss  to  Prosecutor,  435 

e.  As  to  Knowledge,  Intent,  and  Design,  436 

B.  Pleading  and  Proof,  438 

1.  General  Rule,  438 

2.  Particular  Allegations  and  Proof  Thereunder,  438 

a.  As  to  the  Pretense,  438 

b.  As  to  the  Property  Obtained,  440 

c.  As  to  the  Person  to  Whom  the  Pretense  Was  Made,  440 

d.  As  to  the  Person  Intended  to  Be  Defrauded,  440 

e.  As    to    the    Person    From   Whom    the    Property    Was 

Obtained,  441 

f.  As  to  the  Time  When  the  Pretense  Was  Made,  441 
C.  Evidence,  441 

1.  Bu/rden  of  Proof  amd  Presum,ptions,  441 
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2.  Admissibility,  441 

a.  In  General,  441 

b.  As  to  Falsity  of  Pretense,  443 

c.  As  to  Knowledge  and  Intent,  443 

d.  As  to  Reliance  on  Pretense,  445 

3.  Weight  and  Sufficient),  445 

a.  As  to  the  Pretense  and  Its  Falsity,  445 

b.  As  to  Intent,  446 

c.  As  to  Reliance  on  the  Pretense,  446 

d.  As  to  the  Proj^erty  Obtained,  446 
D.  Trial,  446 

1.  Province  of  Court  and  of  Jury,  446 

2.  Instructions,  447 

3.  Verdict,  447 

IX.  PUNISHMENT,  447 

cross-re;fbrbnce:s 

For  Matters  Relating  to  : 

Capacity  to  Commit  Crime ; 

In  General,  see  Ceiminal  Law. 

Infants,  see  Infants. 

Slaves,  see  Slaves. 
Civil  Liabilit}',  see  Featjd. 

Conspiracy  to  Defraud  by  False  Pretense,  see  Conspieact. 
Contract  to  Suppress  Prosecution,  see  Contracts. 
Counterfeiting,  see  Counteefeiting. 
Discharge  in  Insolvency  as  Barring  Recovery  For  Property  Obtained  by 

False  Pretense,  see  Insolvency. 
Extradition,  see  Extradition. 
False  Personation,  see  False  Personation. 
Forgery,  see  Foegeey. 
Former  Jeopardy,  see  Ceiminal  Law. 
Fraudulent  Conveyance,  see  Fraudulent  Conveyances. 
Gaining  Entry  by  False  Pretense  as  Breaking,  see  Bueglaey. 
Jurisdiction  as  Determined  by  Locality  of  Crime,  see  Criminal  Law. 
Larceny,  see  Laeceny. 

Limitation  of  Prosecution,  see  Criminal  Law. 

Merger  of  Offense  in  Higher  Crime,  see  Indictments  and  Informations. 
Obtaining  Board  or  Lodging  by  False  Pretenses,  see  Innkeepers. 
Other  Offenses  Distinguished,  see  Counterfeiting;  Foegeey;  Laeceny; 

Robbery. 
Receipt  of : 

Goods  by  Bankrupt  "With  Intent  to  Defraud,  see  Bankruptcy. 

Money  by  Insolvent  Bank,  see  Banks  and  Banking. 

Property  Obtained  by  False  Pretenses,  see  Receiving  Stolen  Goods. 
Robbery,  see  Robbery. 
Venue,  see  Criminal  Law. 
For  General  Matters  Relating  to  Criminal  Law  and  Criminal  Procedure,  see 
Criminal  Law. 

I.  HISTORY  OF  THE  CRIME. 

The  crime  of  cheating  by  certain  false  pretenses,  such  as  the  fraudulent  assump- 
tion of  a  false  nanae,  the  selling  of  the  same  thing  to  two  different  persons,  and 
the  use  of  false  measures,  was  regarded  as  a  crime  in  the  Roman  law  analogous 
to  the  "  crimen  falsi.'"'  ^    -In   England   cheating   was  a   common-law    offense,* 

1.  See  Stephen  Hist.  Cr.  L.  21,  22.  273 ;  Reg.  v.  Closs,  7  Cox  C.  C.  494,  Dears. 

2.  Rex  V.  Wheatlv,  2  Burr.  1125,  1  W.  Bl.      &  B.  460,  3  Jur.  N.  S.  1309,  27  L.  J.  M.  C. 
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but  it  was  of  such  narrow  compass  that  it  was  found  necessary  to  enlarge 
its  boundaries.  This  was  accomphshed  by  the  statute  of  33  Hen.  VIII,  c.  1. 
This  statute,  however,  bringing  within  the  law  of  cheats,  as  it  did,  merely  a  class 
of  frauds  perpetrated  by  a  particular  described  means,'  it  was  found  necessary 
later  to  extend  again  the  limits  of  the  crime.  This  was  done  in  1757  by  the  stat- 
ute of  30  Geo.  II,  c.  24.  Under  this  statute  for  the  tirst  time  the  crime  ceased 
to  depend  on  the  particular  kind  of  pretense  used,  the  statute  being  couched  in 
terms  broad  enough  to  include  the  use  of  any  false  pretense  whatever,  although, 
as  will  appear  later,  the  judges,  in  construing  the  statute,  excepted  certain  classes 
of  pretenses  from  it.  It  was  this  statute  that  created  the  crime  now  commonly 
known  as  obtaining  goods  under  false  pretenses.  Several  statutes  have  been 
enacted  in  England  since  the  statute  of  30  Geo.  II  to  supply  defects  found 
therein,*  but  its  general  provisions,  in  so  far  as  they  define  the  crime,  remain 
unchanged.  In  the  United  States,  in  those  jurisdictions  where  the  common  law 
is  in  force,'  the  common-law  crime  of  cheating  prevails,  and  with  the  same  limi- 
tations as  in  England.*  Most  of  the  United  States  have  copied  with  minor  differ- 
ences the  statute  of  30  Geo.  II,  and  the  English  cases  interpreting  that  statute  are 
freely  cited  by  the  American  courts  in  interpreting  their  own.  And  in  this 
country,  as  in  England,  other  statutes  have  been  enacted  which,  while  not  usually 
designated  as  statutes  against  false  pretenses,  are  yet  auxiliary  to  such  statutes.'' 

II.    CHEATS  AT  COMMON  LAW. 

A.  Elements  of  Offense  in  General.  The  crime  of  cheating  was  not  very 
clearly  defined  in  the  early  common  law,  the  term  "  cheating"  being  applied  to  the 
defrauding,  and  even  to  the  attempt  to  defraud,  by  means  of  any  artful  device 
whatever.^  Subsequently  cheats  were  divided  into  two  classes :  First,  those 
affecting  the  government,  and  second,  those  affecting  individuals.  In  the  former 
class  of  cases  the  use  of  any  fraudulent  device  was  sufficient  to  constitute  the 
crime.'  In  the  latter  class  of  cases  a  false  token  was  necessary.*"  In  modern 
times  cases  belonging  to  the  first  of  these  classes,  while  still  indictable,  have 
ceased  to  be  denominated  cheats,  and  that  term  is  now  restricted  to  cheats  by  false 

54,  6  Wkly.  Eep.  109;  Young  v.  Rex,  2  East  9.  Rex  v.  Jones^  2  East  P.  C.  822  (where 
P.  C.  833,  1  Leaeh  C.  C.  505,  3  T.  R.  98,  1  defendant,  an  apprentice  not  entitled  to  en- 
Rev.  Rep.  660;  Reg.  v.  Macarty,  2  East  P.  C.  list  as  a  soldier,  enlisted  and  obtained  his 
823,  2  lid.  Raym.  1179,  3  Ld.  Raym.  325,  6  wages  as  a  soldier,  and  the  judges  held  that 
Mod.  301;  Rex  v.  Jones,  2  East  P.  C.  822;  he  might  be  convicted.  This  case  is  some- 
Treeve's  Case,  2  East  P.  C.  821;  iftex  v.  Ed-  times  erroneously  cited  as  authority  for  the 
wards,  2  East  P.  C.  820 ;  Rex  v.  Lara,  2  East  doctrine  that  a  person  may  be  a  false  token )  ; 
P.  C.  819,  2  Leach  C.  C.  652,  6  T.  R.  565 ;  Rex  Treeve's  Case,  2  East  P.  C.  821. 
V.  Driffield,  Say.  146.  10.  Hartman  v.  Com.,  5  Pa.  St.  60   (hold- 

3.  See  infra,  III.  ing  that  it  is  not  criminal,  by  the  common 

4.  St.  52  Geo.  Ill,  c.  64,  §  1  (which  included  law,  to  obtain  a  false  credit  by  any  other 
within  its  provisions  the  obtaining  of  choses  means  than  the  use  of  a  false  token,  or  to 
in  action)  ;  7  &  8  Geo.  IV,  c.  29,  %  53;  24  secrete  a  debtor's  property  with  a  design  to 
&  25  Vict.  c.  96,  §  88   (the  present  statute).  keep  it  from  his  creditors)  ;   State  v.  Stroll, 

5.  The  federal  government  has  no  juris-  1  Rich.  (S.  C.)  244  (where  it  was  said  that 
diction  over  the  common-law  offense  of  cheat-  a  fraud  or  cheat,  to  be  indictable  at  com- 
ing.   U.  S.  V.  Wilson,  44  Fed.  751.  mon  law,   must  be  effected   by  means   of   a 

6.  See  cases  cited  infra,  note  12.  false    token    that    is    of    itself    of    a.    public 

7.  See  infra,  IV,  A.  character,  so  as  to  put  at  hazard  and  peril 

8.  Roy  V.  Parris,  Sid.  431 ;  4  Blackstone  the  public  interest  or  safety  in  the  gen- 
Comm.  157.  eral   trade  of  the   state,   and  that   for   such 

Instances  of  cheats  are,  causing  an  illiterate  a   purpose    the    false    token   must   have    the 

person  to  execute  a  deed  to  his  prejudice  by  ostensible  appearance  of  a  public  instrument 

reading  it  to  him  incorrectly,  suppressing  a  calculated  to  deceive).     And  see  cases  cited 

will,  levying  a   fine   in   another's   name,   etc.  infra,  note  13  et  seq. 

1   Hawkins   P.    C.    187.     Even   a   conspiracy  Public  tokens. —  To  indicate  the  nature  of 

was  such  a  device.     Rex  v.  Macarty,  2  East  the   token   required,   and   to   distinguish  the 

P.  C.  823,  2  Ld.  Raym.   1179,  3  Ld.  Raym.  common-law   crime   from   the   crime   created 

325,   6  Mod.   301.     See  Conspibacy,   8   Cyc.  by    33    Hen.    VIII,    c.   1,    such    tokens    are 

630  et  seq.  called  public  tokens. 
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tokens."  A  cheat  at  common  law  may  be  defined  as  the  defrauding  of  any  per- 
son by  means  of  a  false  symbol  or  token,  such  as,  when  not  false,  is  commonly 
accepted  by  the  public  for  what  it  purports  to  represent. '' 

B.  The  False  Token.  In  order  to  constitute  the  crime  of  cheating  at  common 
law  the  token  used  to  defraud  must  be  of  such  a  character  as,  when  not  false, 
is  commonly  accepted  by  the  public  for  what  it  purports  to  represent.^'  A 
measure  is  such  a  token ;  therefore  to  sell  a  commodity  by  a  false  measure  is 
an  indictable  cheat.'*  General  trade-marks  having  a  definite  meaning  in  the 
trade  are  also  such  tokens,  and  the  use  of  a  false  trade-mark  to  defraud  a  buyer 


11.  See  cases  cited  passim,  II;  III. 

18.  Massachusetts. —  Com.  v.  Warren,  6 
Mass.  72;  Com.  v.  Hearsey,  1  Mass.  137. 

New  York. —  People  f.  Stone,  9  Wend.  182 ; 
People  V.  Miller,  14  Johns.  371;  People  v. 
Babcock,  7  Johns.  201,  5  Am.  Dec.  256;  Al- 
len's Case,  3  City  Hall  Rec.  118. 

North  Carolina. —  State  v.  Justice,  13  N.  C. 
199. 

Oregon. —  State  v.  Reniek,  33  Oreg.  584,  56_ 
Pae.  275,  72  Am.  St.  Rep.  758,  44  L.  R.  A. 
266. 

Pennsylvania. —  Hartman  v.  Com.,  5  Pa.  St. 
60;  Respuhlica  v.  Powell,  1  Dall.  47,  1  L.  ed. 
31. 

South  Carolina. —  State  v.  Stroll,  1  Rich. 
244;  State  -c.  Grooms,  5  Strobh.  158;  State 
V.  Middleton,  Dudley  275,  Mikell  Cas.  Cr.  L. 
57;  State  v.  Delyon,  1  Bay  353.  To  "over- 
reach, cheat  or  defraud,  by  any  other  cun- 
ning swindling  act  and  devices,"  as  used  in 
the  South  Carolina  act  of  1791  (1  Faust  78), 
is  the  offense  of  cheating  at  common  law. 
State  V.  Middleton,  supra  {.overruling  State 
V.  Vaughan,  1  Bay  282] ;  State  v.  Wilson, 
Mill.  135.  Under  this  statute  selling  a  blind 
horse  as  and  for  a  sound  horse  is  not  an  in- 
dictable offense.     State  v.  Delyon,  supra. 

England. —  Rex  v.  Wheatly,  2  Burr.  1125, 
1  W.  Bl.  273. 

Other  definitions  are :  "  Fraud  .  .  .  pub- 
lic in  its  nature,  calculated  to  defraud  num- 
bers, to  deceive  the  people  in  general."  2 
East  P.  C.  816. 

"A  fraud  wrought  by  some  false  symbol  or 
token,  of  a  nature  against  which  common  pru- 
dence cannot  guard,  to  the  injury  of  one  in 
any  pecuniary  interest."  2  Bishop  Cr.  L. 
(8th  ed.)  §  143. 

Necessity  that  fraud  be  such  that  ordinary 
care  cannot  guard  against  it. —  The  common 
description  of  a  cheat,  that  it  is  a  fraud  ac- 
complished by  such  means  as  that  ordinary 
care  and  prudence  could  not  guard  against 
the  imposition  (Wright  ».  People,  1  111.  102), 
is  indefinite,  and  feeling  this,  the  judges 
have  invariably  sought  to  render  it  more 
definite  by  accompanying  illustrations,  such 
as  cheating  by  false  weights  and  measures. 
See  cases  cited  passim,  II.  The  phrase 
"  against  which  care  and  prudence  cannot 
guard "  was  later  imported  into  the  law 
of  false  pretense  from  the  definition  of  cheats, 
and  has  caused  no  end  of  trouble  to  the 
courts.     See  infra,  IV,  C,  5;  VII,  C. 

Necessity  that  public  be  afiected. —  The  de- 
scription of  a  cheat  appearing  in  many  of 
the  cases  cited  supra,  this  note,  and  usually 
adopted  by  text  writers,  that  a  cheat  to  be 

[II,  A] 


indictable  must  be  "  such  as  affects  the  pub- 
lic "  (Wright  V.  People,  1  111.  102;  Rex  v. 
Wheatly,  2  Burr.  1125,  1  W.  Bl.  273)  is 
unhappy,  since  all  acts  must  affect  the  pub- 
lie  to  be  indictable;  and  it  is  no  more  neces- 
sary that  more  than  one  person  be  defrauded 
by  a  cheat  than  by  a  larceny  (see  cases  cited 
passim,  II ) . 

It  is  not  an  indictable  fraud  to  separate 
the  condition  from  the  penalty  of  a  bond. 
Vv'right  V.  People,  1  111.  102. 

13.  See  cases  cited  supra,  note  12,  and 
infra,  this  note  and  note  14  et  seq. 

Illustrations. —  A  false  judgment  bond  is 
not  a  false  token  (Com.  v.  Gallagher,  2  Pa. 
L.  J.  Rep.  297,  4  Pa.  L.  J.  58)  ;  nor  is  a  false 
surveyor's  plat  (State  v.  Burrows,  33  N.  C. 
477) ;  nor  is  a  private  letter  (Com.  v.  Woodrun. 
4  Pa.  L.  J.  Rep.  207,  7  Pa.  L.  J.  362;  U.  S. 
V.  Hale,  26  Fed.  Cas.  No.  15,279,  4  Cranch 
C.  C.  83 ) .  A  person  is  not  such  a  token  as 
one  may  use  to  accomplish  a  common-law 
cheat.  See  State  v.  Reniek,  33  Oreg.  584,  56 
Pac.  275,  72  Am.  St.  Rep.  758,  44  L.  R.  A. 
266.  Since  color  was  not  a  universal  badge 
of  slavery,  selling  a  free  negro  as  a  slave  is 
not  the  use  of  a  false  token.  State  v.  Wil- 
son, Mill.   (S.  C.)   135. 

A  thing  is  none  the  less  a  public  token  be- 
cause it  had  no  existence  at  common  law. 
State  V.  Patillo,  11  N.  C.  348,  where  a  bank- 
note was  held  to  be  a  public  token. 

14.  Rex  V.  Wheatly,  2  Burr.  1125,  1  W.  Bl. 
273;  Rex/u.  Driffield,  Say.  146. 

If  no  false  measure  is  used,  the  mere  sell- 
ing and  delivery  of  goods  of  a  less  weight  or 
fineness  than  they  are  represented  to  be  is 
not  a  cheat.  Rex  v.  Wheatly,  2  Burr.  1125, 
1  W.  Bl.  273;  Reg.  v.  Eagleton,  3  C.  L.  R. 
1145,  6  Cox  C.  C.  559)  Dears.  C.  C.  515,  1 
Jur.  N.  S.  940,  24  L.  J.  M.  C.  158,  4  Wkly. 
Rep.  17;  Rex  v.  Lewis  [.cited  in  Rex  v. 
Bower,  Cowp.  323,  324].  Thus  it  is  not 
cheating  for  one  to  expose  to  sale  and  to  sell 
wrought  gold  under  the  sterling  alloy  as  and 
for  gold  of  the  true  standard  weight  (Rex 
V.  Bower,  supra)  ;  nor  for  one  to  deliver  less 
oats  than  the  quantity  contracted  for  as  the 
due  quantity  (Rex  v.  Dunnage,  2  Burr.  1130). 

False  statements. —  Where  no  such  false 
token  is  used,  the  fraud  is  not  indictable  at 
common  law,  even  though  accompanied  by  a 
false  statement  to  give  it  efficacy.  Rex  v. 
Wilders,  2  East  P.  C.  819  (indictment  for 
selling  a  sack  of  corn,  defendant  affirming  it 
to  be  a  Winchester  bushel);  Pinkney's  Case,  2 
East  P.  C.  818,  1  N.  Sess.  Cas.  198.  But  see 
Hill  V.  State,  1  Yerg.  (Tenn.)  76,  ^4  Am. 
Dec.  441. 
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is  indietable.^^  Since  bank-notes  pass  current,  the  passing  of  a  false  bank-note  is 
a  cheat  ;^^  but  tlie  passing  of  a  false  promissory  note  of  an  individual  is  not, 
whether  it  purports  to  be  the  note  of  the  person  passing  it  or  of  another."  Since 
no  mere  words  amount  to  a  token/'  drawing  a  check  on  a  bank  in  which  one 
has  no  funds,  this  being  but  a  written  promise  or  statement,  is  not  a  cheat  at 
common  law.'' 

C.  The  Property  Obtained.  The  obtaining  of  such  property  only  as  is  the 
enbject  of  larceny  will  render  a  person  indictable  for  a  cheat.** 

D.  The  Necessity  For  Iiyury.  It  is  essential  to  a  cheat  that  someone  be 
actually  defrauded.^' 

III.  CHEATS  UNDER  THE  STATUTE  OF  33  HEN.  VIII. 

A.  In  General.  By  33  Hen.  YIII,  c.  1,  it  was  made  a  penal  offense  for  any 
person  falsely  and  deceitfully  to  obtain  money  or  goods  in  another  man's  name  by 
color  and  means  of  a  counterfeit  letter  or  false  privy  token.^  This  statute  is  a 
part  of  the  common  law  of  those  of  the  United  States  that  have  adopted  the  com- 
mon law  of  England ;  '^  but  since  most  of  the  states  early  adopted  broader  stat- 
utes against  frauds  by  false  pretenses,  there  are  few  decisions  on  the  English 
statute.^ 

B.  The  False  Tolcen.  Tinder  33  Hen.  YIII,  c.  1,  and  similar  statutes  a 
false  ^  token  of   some  kind  was  still  necessary  to  constitute  cheating,^^  and  a 


15.  Rex  V.  Edwards,  2  East  P.  C.  820  j 
Eex  V.  Worrel,  2  East  P.  C.  820. 

Marks  merely  indicating  the  quantity  or 
weight  of  goods,  used  and  a£Sxed  by  the 
seller,  were  not  supposed  to  be  currently  ac- 
cepted for  what  they  purported  to  represent, 
and  hence  were  not  ordinarily  regarded  as 
tokens,  and  accordingly  the  use  of  false  marks 
of  that  nature  was  not  cheating.  Rex  v. 
Wilders,  2  East  P.  C.  819.  See,  however, 
Respublica  v.  Powell,  1  Dall.  (Pa.)  47,  1 
L.  ed.  31,  where  a  baker  employed  by  the 
United  States  army  was  convicted  for  a  cheat 
in  selling  barrels  of  bread  marked  as  con- 
taining eighty-eight  pounds,  whereas  they 
contained  only  sixty-eight  pounds.  The  court 
seemed  to  regard  the  marks  as  false  tokens, 
"  since  it  was  the  custom  to  take  the  barrels 
of  bread  at  the  marked  weight,  without 
weighing  them  again." 

Imitation  of  painter's  name. —  It  is  cheat- 
ing at  common  law  to  sell  as  an  original  a 
copy  of  a  picture  with  the  painter's  name 
imitated  on  it.  Reg.  v.  Gloss,  7  Cox  C.  C. 
404,  Dears.  &  B.  460,  3  Jur.  N.  S.  1309,  27 
L.  J.  M.  C.  54,  6  Wkly.  Rep.  109. 

16.  State  V.  Grooms,  5  Strobh.  (S.  C.) 
158;  State  v.  Stroll,  1  Rich.  (S.  C.)  244; 
Com.  V.  Speer,  2  Va.  Cas.  65.  See  Countbe- 
FEITING,  11  Cye.  300  et  seq. 

17.  People  V.  Giggs,  98  Cal.  661,  33  Pac. 
630;  State  v.  Patillo,  11  N.  C.  348;  State  v. 
Middleton,  Dudley  (S.  C.)  275,  Mikell  Cas. 
Cr.  L.  275. 

18.  Com.  V.  Warren,  6  Mass.  72;  U.  S.  v. 
Carico,  25  Fed.  Cas.  No.  14,723,  2  Cranch 
C.  C.  446;  Nehuff's  Case,  1  Salk.  151;  Rex 
f.  Bryan,  2  Str.  866. 

19.  Rex  V.  Lara,  2  East  P.  C.  819,  2  Leach 
C.  C.  652,  6  T.  R.  565. 

20.  Com.  V.  Woodrun,  4  Pa.  L.  J.  Rep. 
207,  7  Pa.  L.  J.  362. 

21.  Com.  V.  Steen,  1  Pa.  Super.  Ct.  624. 


22.  This  statute  was  enacted  to  remedy 
the  defect  in  the  common  law  relating  to 
cheating,  which  offense,  as  has  been  seen,  did 
not  include  cheating  by  means  of  a  false  privy 
token.     See  supra,  II,  A,  B. 

New  ofiense. —  It  is  said  in  some  of  the 
cases  and  text-books  that  this  statute  created 
no  new  oflFense  but  only  enhanced  the  punish- 
ment of  common-law  cheats.  For  a  refuta- 
tion of  this  position  see  2  East  P.  C.  833. 

23.  Com.  V.  Warren,  6  Mass.  72;  State  v. 
Middleton,  Dudley  (S.  C.)  275,  Mikell  Cas. 
Cr.  L.  275. 

While  Pennsylvania  adopted,  in  general, 
the  common  law  of  crimes,  this  was  one  of 
the  statutes  not  included  in  the  report  of  the 
commission  appointed  to  determine  which  of 
the  English  statutes  were  in  force  in  Penn- 
sylvania. Com.  V.  Hutchinson,  1  Pa.  L.  J. 
Rep.  302.  The  first  statute  on  this  subject 
in  Pennsylvania  was  the  act  of  1842,  which 
was  almost  a  transcript  of  the  act  of  52  Geo. 
III.  Com.  t;.  Smith,  1  Pa.  L.  J.  Rep.  400, 
3  Pa.  L.  J.  34. 

24.  See  State  v.  Rowley,  12  Conn.  101 
(holding  that  Conn.  St.  (1835)  tit.  21,  §  114, 
which  embraces  "  all  false  tokens,  pretences 
and  devises  [sic]  whatsoever,"  and  extends 
to  money,  goods,  and  every  valuable  thing, 
incorporates  all  the  provisions  of  33  Hen. 
VIII,  30  Geo.  II,  and  52  Geo.  Ill)  ;  State  v. 
Middleton,  Dudley  (S.  C.)  275,  Mikell  Cas. 
Cr.  L.  275  ^overruling  State  v.  Vaughan,  1 
Bay  282]  (where  the  South  Carolina  act  of 
1791  (1  Faust  79)  against  swindling  by 
acts  and  devices  was  confined  to  swindling 
at  unlawful  games  and  to  private  frauds  ef- 
fected by  false  tokens ) . 

25.  Shaffer  v.  State,  82  Ind.  221  (false  use 
of  genuine  writing  not  indictable)  ;  People 
V.  Gates,  13  Wend.   (N.  Y.)  311. 

26.  See  cases  cited  infra,  this  note,  and 
note  27. 
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fraud  perpetrated  by  mere  false  words  alone  was  a  civil  injury  only  and  not 
indictable.^ 

IV.  OBTAINING  PROPERTY  BY  FALSE  PRETENSE. 

A.  Statutes  Creating  the  Crime  —  l.  In  General.  The  statute  of  30  Geo. 
II,  c.  24,  §  1,  created  the  crime  of  obtaining  property  by  false  pretenses.  It  pro- 
vided that  all  persons  who  knowingly  and  designedly  by  false  pretenses  should 
obtain  from  any  person  money  or  goods  with  intent  to  cheat  or  defraud  any  per- 
son of  the  same  should  be  deemed  offenders  against  law,  etc.  Its  provisions 
were  extended  so  as  to  include  the  obtaining  of  choses  in  action  as  well  as  other 
property  by  the  statute  of  52  Geo.  Ill,  c.  64,  §  1.^  Most  of  the  American  statutes 
are  modeled  on  these  two  English  statutes.^  However,  the  legislatures  of  many 
states  have  added  provisions  or  enacted  additional  statutes  extending  the  crime 
to  many  analogous  frauds  of  various  kinds.^    In  a  few  states,  on  the  other  hand. 


Illustrations. —  A  false  written  order  for 
the  payment  of  money  is  a  token  (Wagoner 
V.  State,  90  Ind.  504),  and  so  is  a  printed 
business  card  falsely  purporting  to  be  that 
of  a  firm  (Jones  v.  State,  50  Ind.  473); 
but  a  person  cannot  himself  be  a  token  (State 
V.  Eenick,  (Oreg.  1899)  56  Pac'  275).  A 
sale  of  four  barrels  of  crude  turpentine  upon 
the  representation  that  "  they  are  all  right, 
just  as  good  at  bottom  as  at  top,"  when  the 
chief  contents  are  chips,  constitutes  the  of- 
fense, under  Battle  Rev.  N.  C.  e.  32,  §  66, 
of  cheating  by  false  tokens.  State  v.  Jones, 
70  N.  C.  75. 

27.  Com.  V.  Warren,  6  Mass.  72;  State  v. 
Delyon,  1  Bay  (S.  C.)  353;  Eex  v.  Munez,  2 
East  P.  C.  827,  7  Mod.  315,  2  Str.  1127;  Reg. 
V.  Grantham,  11  Mod.  222;  Reg.  v.  Jones,  1 
Salk.  379,  Mikell  Cas.  Cr.  L.  845;  Eex  v. 
Bryan,  2  Str.  866. 

28.  These  two  statutes  were  repealed  by 
7  &  8  Geo.  IV,  c.  27,  making  the  crime  a  mis- 
demeanor, and  further  providing  that  if  in 
the  trial  of  any  person  for  this  cflfense  it 
should  be  proven  that  he  obtained  the  prop- 
erty in  such  manner  as  to  amount  to  lar- 
ceny, he  should  not  by  reason  thereof  be  ac- 
quitted of  the  misdemeanor.  The  present  stat- 
ute in  England  is  24  &  25  Vict.  c.  96,  §  88. 
This  statute  reenacts  the  provisions  of  7  &  8 
Geo.  IV,  u.  27,  and  adds  certain  provisions 
as  to  the  form  of  the  indictment  and  the 
proof  necessary  to  convict. 

Common  law. —  St.  30  Geo.  II,  c.  24,  is  not 
in  force  in  Massachusetts  as  part  of  the  com- 
mon law.    Com.  V.  Warren,  6  Mass.  72. 

29.  See  eases  cited  infra,  this  note  et  seq. 

In  New  York,  30  Geo.  II,  i;.  24,  was  tran- 
scribed into  the  criminal  code  ( 1  Rev.  L. 
410).  People  v.  Stone,  9  Wend.  182;  People 
V.  Johnson,  12  Johns.  292.  In  a  revision  of 
1830  (2  Rev.  St.  677,  702,  §  30)  the  means 
by  which  criminal  cheats  and  frauds  can  be 
perpetrated  are  described,  "  by  color  of  any 
false  token  or  writing  or  by  any  other  false 
pretense,"  and  the  offense  was  raised  to  the 
grade  of  a  felony.  The  next  act  was  Laws 
(1853),  219,  "to  punish  gross  frauds  and 
to  suppress  mock  actions."  This  act  makes 
it  a  felony  to  obtain  money  or  property  not 
only  by  that  particular  instrumentality  but 
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by  "  any  other  gross  fraud  or  cheat  at  com- 
mon law,"  but  it  does  not  make  anything  a 
false  pretense  that  was  not  so  under  the  act 
of  1830,  except  mock  actions.  Ranney  v. 
People,  22  N.  Y.  413;  People  v.  Stone,  9 
Wend.  182. 

30.  See  the  statutes  of  the  several  states. 

Conversion  of  trust  funds  by  a  guardian  is 
made  swindling  by  the  penal  code  of  Texas. 
It  was  held  that  this  was  within  the  power  of 
the  legislature.  Walls  v.  State,  (Tex.  Civ. 
App.  1903)  77  S.  W.  8. 

False  marking  of  casks,  etc.,  as  to  quan- 
tity or  quality  of  the  goods  contained  therein, 
is  an  offense  in  Iowa.  State  v.  Burge,  7 
Iowa  255. 

Obtaining  advances  on  misrepresentations 
of  ownership  of  property  and  promises  to  ap- 
ply the  same  to  the  payment  of  the  debt  is 
indictable  in  North  Carolina.  See  State  v. 
Torrence,  127  N.  C.  550,  37  S.  E.  268. 

Obtaining  credit. —  The  English  Debtor's 
Act  of  1869  provides  that  in  certain  cases  it 
is  a  misdemeanor  if  a  person  in  incurring  any 
debt  or  liability  obtains  credit  under  false 
pretense  or  by  means  of  any  other  fraud. 
It  was  held  that  a  person  entering  a  restau- 
rant and  ordering  a  meal,  intending  not  to 
pay  for  it,  is  guilty  under  the  statute.  Reg. 
V.  Jones,  [1898]  1  Q.  B.  119,  67  L.  J.  Q.  B. 
41,  77  L.  T.  Rep.  N.  S.  503,  46  Wkly.  Rep. 
191,  Mikell  Cas.  Cr.  L.  853.  Obtaining  credit 
as  an  undischarged  bankrupt  see  Reg.  v. 
Dyson,  [1894]  2  Q.  B.  176,  58  J.  P.  528,  63 
L.  J.  M.  C.  124,  70  L.  T.  Rep.  N".  S.  877,  1 
Manson  283,  10  Eeports  230,  42  Wkly.  Rep. 
526. 

Obtaining  materials  to  be  used  in  one  build- 
ing and  using  them  in  another. —  In  Missouri 
a  contractor  who  purchases  materials  on 
credit  on  the  representation  that  they  are 
to  be  used  in  a  certain  building  and  uses 
them  in  another  building  without  the  writ- 
ten consent  of  the  seller  and  with  intent  to 
defraud  him  is  punishable.  State  v.  Greg- 
ory, 170  Mo.  598,  71  S.  W.  170. 

Obtaining  money  by  aid  of  a  check,  know- 
ing that  the  drawer  or  maker  is  not  entitled 
to  draw  on  the  drawee  for  the  sum  specified, 
is  a  crime  in  some  states.  Du  Bois  v.  People, 
200  111.  157,  65  N.  E.  658,  93  Am.  St.  Rep. 
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the  legislatures  have  adopted  statutes  more  restricted  than  the  English  statutes  in 


183;  People  v.  Whiteman,  72  N.  Y.  App.  Div. 
90,  76  N.  Y.  Suppl.  211,  Mikell  Cas.  Cr.  L. 
876,  holdingj  however,  that  the  evidence  was 
insufficient  to  warrant  a  conviction. 

Obtaining  money  by  false  pay-rolls. —  The 
statute  of  Ohio  provides  against  presenting 
for  payment  to  the  accounting  officer  of  a 
municipal  corporation  a  fraudulent  pay-roll. 
Under  this  statute  it  is  inmiaterial  that  the 
auditor  has  no  authority  to  allow  the  claim 
as  presented.  State  u.  Voute,  68  Ohio  St. 
274,  67  N.  E.  484.  The  board  of  infirmary 
directors  is  an  "  accounting  "  officer  within 
the  statute.  Hauck  v.  State,  45  Ohio  St.  439, 
14  N.  E.  92. 

Obtaining  money  by  games  and  tricks. —  In 
many  jurisdictions  it  is  a  crime  to  obtain 
money  by  means  of  certain  games,  sleight  of 
hand,  tricks  with  cards,  etc. 

California. —  People  v.  Frigerio,  107  Cal. 
151,  40  Pac.  107. 

Illinois. —  Du  Bois  v.  People,  200  111.  157,  65 
N.  E.  658,  93  Am.  St.  Rep.  183;  Maxwell  v. 
People,  158  111.  248,  41  N.  E.  995;  Pierce  v. 
People,  81  111.  98. 

Iowa. —  State  v.  Quinn,  47  Iowa  368. 

Massachusetts. —  See  Com.  v.  Ashton,  125 
Mass.  384. 

Minnesota. —  State  v.  Smith,  82  Minn.  342, 
S5  N.  W.  12;  State  v.  Wilson,  72  Minn.  522, 
75  N.  W.  715;  State  v.  Gray,  29  Minn.  142,  12 
N.  W.  455. 

South  Carolina. —  State  v.  Middleton,  Dud- 
ley 275,  Mikell  Cas.  Cr.  L.  275. 

England. —  Reg.  ■;;.  O'Connor,  15  Cox  C.  C. 
3,  46  J.  P.  214,  45  L.  T.  Rep.  N.  S.  512. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses,'' 
§§  20,  21. 

Obtaining  property  by  misrepresentations 
&s  to  financial  ability,  respectability,  wealth, 
or  mercantile  correspondence,  is  an  oflTense  in 
some  states.  These  statutes  are  construed  to 
include  representations  as  to  the  financial 
ability  of  the  firm,  of  which  accused  is  a  mem- 
ber. Berkenfield  v.  People,  92  111.  App.  400 
laffirmed  in  191  111.  272,  61  N.  E.  96].  See 
also  IV,  C,  2,  i. 

Obtaining  property  on  a  contract  to  per- 
form services  is  an  offense  in  some  states. 
To  convict,  it  must  be  shown  that  defendant 
entered  into  the  contract  with  intent  to  de- 
fraud the  employer,  and  that  he  refused  to 
perform  the  service  with  intent  to  injure  or 
defraud  the  employer,  and  without  just  cause, 
and  without  refunding  the  money.  Dorsey  v. 
State,  111  Ala.  40,  20  So.  629.  Mere  failure 
to  perform  is  not  a  violation  of  the  statute. 
Copeland  v.  State,  97  Ala.  30,  12  So.  181. 
Nor  is  one  within  the  statute  who  contracts 
to  purchase  an  article  and  to  pay  a  certain 
sum  therefor,  and  agrees  that  if  the  price  is 
not  paid  at  the  time  stipulated  labor  to  the 
value  of  the  price  will  be  performed.  Cal- 
houn V.  State,  119  Ga.  312,  46  S.  E.  428. 

Obtaining  property  under  false  color  of 
carrying  on  business  is  an  offense  in  Massa- 
chusetts. See  Com.  v.  Drew,  153  Mass.  588, 
27  N.  E.  593. 


Obtaining  property  with  intent  to  defraud. 
—  A  statute  in  Canada  has  even  done  away 
with  the  necessity  of  any  false  pretense  what- 
ever, making  it  a  misdemeanor  to  obtain  any 
property  with  intent  to  defraud.  See  Reg. 
V.  Dessauer,  21  U.  C.  Q.  B.  231. 

Obtaining  signature. —  Many  states  extend 
the  crime  to  the  fraudulent  obtaining  of  the 
signature  of  any  person  to  any  writing. 

Arkansas. —  See  McKenzie  ^^  State,  11  Ark. 
594. 

Maryland. —  State  v.  Blizzard,  70  Md.  385, 
17  Atl.  270,  14  Am.  St.  Rep.  366,  holding 
that  the  offense  referred  to  in  Code  (1888), 
art.  27,  §  82,  is  the  obtaining  of  a  subsisting 
security  by  false  pretense  and  not  merely  the 
obtaining  of  a  signature  to  an  instrument. 

Michigan. —  Crane  v.  Snow,  111  Mich.  496, 
69  N.  W.  721. 

New  York. —  People  ».  Chapman,  4  Park. 
Cr.  56,  holding  that  an  indorsement  of  a  nego- 
tiable promissory  note  is  a  signature  to  a 
written  instrument  within  the  statute. 

Oftio.— Ellars  v.  State,  25  Ohio  St.  385, 
holding  that  the  statute  making  it  an  offense 
to  procure  by  any  false  pretense  the  signa- 
ture of  a  person  to  a  promissory  note  "  as  the 
maker  thereof"  makes  the  capacity  in  which 
the  signature  of  a  person  is  procured  a  ma- 
terial ingredient  of  the  offense. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses," 
§  17. 

Selling  land  twice  is  made  an  offense  in 
some  states.  To  convict  it  must  be  shown 
that  there  had  been  a  sale  and  conveyance  of 
the  land,  and  a  second  sale  ^nd  conveyance  to 
another  party  for  a  valuable  consideration, 
and  that  the  second  sale  was  made  with  intent 
to  defraud  the  purchasers  by  means  of  false 
pretenses,  misrepresentations,  or  suppression 
of  facts.  People  v.  Garnett,  35  Cal.  470,  95 
Am.  Dec.  125.  And  see  Clement  v.  Major,  8 
Colo.  App.  86,  44  Pac.  776.  The  second  sale, 
to  constitute  the  offense  of  selling  land  twice, 
is  not  fraudulent  if  made  at  the  request  of 
the  grantee  after  being  fully  informed  by  the 
grantor  of  the  tenor  and  fact  of  the  first  deed. 
People  V.  Garnett,  supra.  The  giving  of  a 
mortgage  on  land  by  a  party  who  has  already 
conveyed  his  title  to  another  by  deed  is  not 
disposing  of  the  land  within  the  meaning  of 
the  statute.  People  v.  Cox,  45  Cal.  342.  And 
see  Harral  v.  Leverty,  50  Conn.  46,  47  Am. 
Rep.  608;  Leonard  v.  Bosworth,  4  Conn.  421. 

Selling  merchandise  containing  foreign  sub- 
stance.—  In  some  states  it  is  an  indictable 
offense  to  sell  certain  kinds  of  merchandise 
containing  a  foreign  substance  with  intent  to 
defraud  the  purchaser.  Daniel  v.  State,  61 
Ala.  4  (holding  that  it  is  not  essential  to 
the  offense  of  false  packing  of  cotton  that 
the  foreign  substance  be  concealed  or  be  in- 
serted in  packing)  ;  Hogue  v.  State,  23  Ohio 
Cir.  Ct.  567;  State  v.  Holman,  3  McCord 
(S.  C.)  306  (holding  that  the  statute  impos- 
ing a  penalty  on  him  who  wilfully  puts  into 
any  bale  of  cotton  any  "  stone,  wood,"  etc., 
or  "  any  matter  or  thing  whatsoever,"  em- 
braces the  putting  in  of  an  undue  quantity 
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their  operation,^^  and  some  have  abolished  the  crime  eo  nomine  and  assimilated 
the  oflEense  to  the  crime  of  larceny,^  while  others  have  included  it  under  the 
broader  offense  of  swindling.^ 


of  water)  ;  Lidtke  v.  State,  27  Tex.  App.  500, 
11  S.  W.  629  (construing  Tex.  Pen.  Code, 
art.  470,  which  prescribes  a  punishment  for 
putting  into  any  hogshead,  cask,  bale,  etc., 
containing  merchandise  usually  sold  by 
weight,  any  article  of  less  value  than  that 
with  which  it  is  apparently  filled,  and  also 
for  selling  or  offering  for  sale  such  falsely 
packed  bale,  and  article  471,  which  makes  it 
an  offense  to  conceal  in  a  cask,  bale,  etc.,  any 
merchandise  of  inferior  quality  to  that  with 
which  it  is  apparently  filled,  or  of  less  value )  ; 
Jones  V.  State,  22  Tex.  App.  680,  3  S.  W. 
478  (holding  that  in  a  trial  for  false  packing 
by  putting  sand  in  a  bale  of  cotton  with  intent 
to  defraud  the  purchaser,  it  is  no  defense 
that  the  sand  was  put  in  before  ginning,  and 
that  the  process  of  ginning  removed  some  of 
it  but  not  all,  if  the  intent  is  proved). 

Selling  pretended  title. —  In  some  states 
there  are  statutes  against  selling  a  pretended 
title  with  intent  to  defraud  the  purchaser. 
Kerr  v.  State,  36  Ohio  St.  614,  holding  that 
the  statute  is  not  invalid  because  it  makes 
it  an  offense  to  "  convey "  lands  where  the 
party  has  no  title;  and  also  that  the  statute 
applies  to  instruments  purporting  to  convey 
lands  situated  beyond  the  territorial  limits 
of  the  state.  A  mortgage  is  not  a  conveyance 
or  alienation  within  the  meaning  of  the  stat- 
ute against  selling  pretended  titles.  Harral 
V.  Leverty,  50  Conn.  46,  47  Am.  Eep.  608; 
Leonard  v.  Bosworth,  4  Conn.  421.  See  also 
People  V.  Cox,  45  'Cal.  342. 

Selling  property  without  disclosing  encum- 
brance.—  In  some  states  it  is  made  an  offense 
fraudulently  to  sell  property  without  dis- 
closing an  encumbrance  thereon.  State  v. 
Johnson,  20  S.  C.  387  (holding  that  the  offense 
consists  in  selling,  without  regard  to  the  num- 
ber of  liens,  and  also  that  a  judgment  lien  is 
within  the  statute)  ;  State  v.  Hunkins,  90 
Wis.  264,  62  N.  W.  1047,  63  N.  W.  167  (hold- 
ing that  a  person  is  guilty  who  conveys  land 
through  the  medium'  of  an  innocent  person  in 
whom  the  legal  title  has  been  placed  and  who 
executes  the  deed  under  such  person's 
direction). 

Selling  or  secreting  property  purchased. — 
In  Missouri  every  person  who  shall  contract 
with  another  for  the  purchase  of  goods  to  be 
paid  for  on  delivery  with  intent  to  cheat  and 
defraud  the  seller,  and  in  pursuance  of  such 
intent  shall  sell  the  property  after  obtaining 
possession,  or  secrete  the  same  before  paying 
the  owner,  shall  be  punished  as  for  feloni- 
ously stealing  the  property.  See  State  v. 
Rosenberg,  162  Mo.  358,  62  S.  W.  435,  982. 
See  also  Martin  v.  Chrystal,  4  La.  Ann.  344.' 

Writing  instrument  to  defraud. —  Ohio  Eev. 
St.  §  7088,  makes  it  an  offense  to  write  or 
print,  either  in  whole  or  in  part,  any  letter, 
telegram,  or  other  instrument  with  intent  to 
fraudulently  obtain  anvthincr  of  value.  State 
V.  Hoffman,  2  Ohio  S.  &  C.  PI.  Dec.  206,  1 
Ohio  N.  P.  290. 
[IV,  A,  1] 


Questions  arising  under  these  statutes  are 
treated  in  this  article  with  analogous  ques- 
tions arising  under  the  general  statutes  of 
obtaining  property  by  false  pretenses. 

Analogous  offenses  by  public  ofScers  see 
Officers. 

31.  See  the  statutes  of  the  several  states. 
In  California,  Pen.  Code,  §   1110,  provides 

that  "  defendant  cannot  be  convicted  if  the 
false  pretense  was  expressed  in  language  un- 
accompanied by  a  false  token  or  writing, 
unless  the  pretense,  or  some  note  or  mem- 
orandum thereof,  be  in  writing,  subscribed  by 
or  in  the  handwriting  of  the  defendant,  or 
unless  the  pretense  be  proved  by  the  testi- 
mony of  two  witnesses,  or  that  of  one  witness 
and  corroborating  circumstances."  A  promis- 
sory note  is  not  a  token  within  this  statute 
(People  V.  Gftbs,  98  Cal.  661,  33  Pac.  630), 
but  a  bank-check  is  (People  v.  Donaldson,  70 
Cal.  116,  11  Pac.  681). 

In  Indiana,  Rev.  St.  (1881)  §  2204,  pro- 
vides that  whoever,  with  intent  to  defraud 
another,  designedly,  by  color  of  any  false 
token  or  writing,  obtains  from  any  person 
anything  of  value,  shall  be  imprisoned,  etc., 
and  omits  the  words,  "  or  any  false  pretense," 
contained  in  the  act  of  June  10,  1852,  section 
27,  on  the  same  subject.  It  was  held  that  the 
quoted  words  were  repealed  by  section  2204. 
Wagoner  v.  State,  90  Ind.  504.  This  omission 
has  been  supplied  by  the  act  of  1883,  section 
2204. 

In  Oregon  the  statute  requires,  in  addition 
to  a  false  pretense,  the  use  of  a  false  token 
or  writing.  See  State  v.  Lurch,  12  Oreg.  95, 
6  Pac.  405.  Where  a  married  man  pretended 
under  a  fictitious  name  to  an  unmarried 
woman  that  he  was  single,  and  by  this  means, 
together  with  his  promise  to  marry  her,  ob- 
tained money  from  her,  he  was  not  a  false 
token,  and  hence  was  not  guilty  of  obtaining 
money  by  false  pretenses  by  means  of  a  false 
token,  the  court  holding  that  if  he  was  a 
token,  he  was  a  private  token.  State  v.  Ren- 
ick,  33  Oreg.  584,  56  Pac.  275,  72  Am.  St. 
Rep.  758,  44  L.  R.  A.  266. 

32.  People  v.  Jeffery,  60  Hun  (N.  Y.)  581, 
14  N.  y.  Suppl.  837;  Dull  v.  Com.,  25  Gratt. 
(Va.)  965;  Anable  ».  Com.,  24  Gratt.  (Va.) 
563;  Leftwich  v.  Com.,  20  Gratt.  (Va.)  716; 
State  I'.  Hurst,  11  W.  Va.  54. 

The  same  act  may  constitute  both  crimes 
under  the  statutes  of  some  states.  People  v. 
Frigerio,  107  Cal.  151,  40  Pac.  107 ;  State  v. 
Smith,  82  Minn.  342,  85  N.  W.  12. 

Larceny  distinguished  see  Labceny. 

33.  See  Tex.  Pen.  Code,  e.  17,  art.  943 
(790),  where  swindling  is  defined  as  the  ac- 
quisition of  any  personal  or  movable  prop- 
erty, money,  or  instrument  of  writing  con- 
veying or  securing  a  valuable  right,  by  means 
of  some  false  or  deceitful  pretense  or  device 
or  fraudulent  representation,  with  intent  to 
appropriate  the  same  to  the  use  of  the  party 
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2.  Construction.  Like  all  penal  statutes,  the  statutes  of  false  pretenses  are  to 
be  strictly  coustrued  in  favor  of  defendant.^ 

B.  Elements  in  General  and  Degree  —  l.  In  General.  To  constitute  the 
crime  of  obtaining  property  by  false  pretense  there  must  be :  (1)  A  false  pre- 
tense,^ (2)  by  defendant  or  someone  instigated  by  him;^^  (3)  knowledge  of 
defendant  of  its  falsity  ;  ^  (4)  a  reliance  on  the  pretense  by  the  person  defrauded  ;  ** 
(5)  an  obtaining  of  the  property  by  defendant  or  someone  in  his  behalf ;  ^  (6)  an 
intent  in  defendant  to  defraud  ;*>  and  (Y)  an  actual  defrauding." 


so  acquiring,  or  of  destroying  or  impairing 
the  rights  of  the  party  justly  entitled  to  the 
same. 

34.  Colorado. —  Morris   v.   People,   4   Colo. 
App.  136,  35  Pae.  188. 

Georgia. —  Calhoun  v.  State,  119  Ga.  312,  46 
S.  E.  428. 

Indiana. —  Shaffer  v.  State,  82  Ind.  221. 
New  Jersey. —  State  v.  Crowley,  39  N.  J.  L. 
264.  The  rule  of  construction  announced  in 
later  cases  in  New  Jersey  is  neither  to  re- 
strain the  interpretation  of  the  statute 
within  too  narrow  limits,  nor  to  explain  it 
away  to  the  encouragement  of  fraud.  Rob- 
inson V.  State,  53  N.  J.  L.  41,  20  Atl.  753; 
State  V.  Tomlin,  29  N.  J.  L.  13;  State  v.  Van- 
derbilt,  27  N.  J.  L.  328. 

Vermont. —  State  v.  Sumner,  10  Vt.  587,  33 
Am.  Deo.  219. 

Ejusdem  generis. —  Where  a  statute  enu- 
merates certain  kinds  of  false  pretenses  and 
adds  "  or  by  any  other  false  pretenses,"  the 
"  other "  pretenses  intended  by  the  statute 
are  only  those  of  a  kindred  nature  to  those 
which  are  enumerated.  State  v.  Sumner,  10 
Vt.  587,  33  Am.  Dee.  219.  See,  however. 
State  V.  Quinn,  47  Iowa  368;  State  v.  Dixon, 
101  N.  C.  741,  7  S.  E.  870.  But  this  rule  has 
no  application  where  the  pretenses  enumerated 
are  only  general,  as  "  false  tokens,  false  writ- 
ing," etc.  Higler  v.  People,  44  Mich.  299,  6 
N.  W.  664,  38  Am.  Rep.  267.  Where  the 
words  "  by  color  of  any  false  token  or  writing, 
or  by  any  other  false  pretense,"  are  used  in 
a  statute,  the  "  or  by  any  other  false  pre- 
tense "  is  a  distinctive  method  in  which  the 
fraud  may  be  perpetrated ;  not  "  by  color  of 
any  other  false  pretense,"  but  "by  any  other 
false  pretense."  State  v.  Chunn,  19  Mo.  233. 
The  word  "  person  "  in  the  statutory  clause, 
"  obtain  from  any  person,"  includes  banks 
(Com.  V.  Swinney,  1  Va.  Cas.  146,  5  Am. 
Dec.  512),  corporations  (Norris  v.  State,  25 
Ohio  St.  217,  18  Am.  Rep.  291),  and  counties 
(State  V.  White,  4  Pennew.  (Del.)  4,  54  Atl. 
956)  ;  and  person  or  corporation  includes  a 
board  of  county  commissioners  ( State  v.  Wil- 
kerson,  98  N.  C.  696,  3  S.  E.  683 ) . 

The  word  "  writing  "  or  "  written  "  as  used 
in  the  statutes  of  false  pretenses  includes 
printing,  lithographing,  or  other  modes  of 
representing  words  and  letters.  Jones  v. 
State,  50  Ind.  473.  It  means  some  letter  or 
instrument  purporting  to  be  the  act  of  some 
person,  and  so  framed  as  to  have  more  weight 
and  influence  in  effecting  the  fraud  than  the 
mere  assertion  of  the  partv  defrauded.  People 
V.  Gates,  13  Wend.  (N.  Y.)  311,  321,  where 
the  court  in  construing  the  term  as  used  in 


a  statute  said :  "  Writing,  as  used  in  a 
statute,  must  mean  some  instrument,  or  at 
least  letter  —  something  in  writing,  purport- 
ing to  be  the  act  of  another,  or  certainly  of 
some  person."  See  also  Shaffer  v.  State,  82 
Ind.  221. 

For  the  construction  of  particular  statutes 
see  the  following  cases: 

California. —  People  v.  Frigerio,  107  Cal. 
151,  40  Pac.  107. 

Colorado. —  Morris  v.  People,  4  Colo.  App. 
136,  35  Pac.  188. 

Illinois. —  Maxwell  v.  People,  158  111.  248, 
41  N.  E.  995;  Peirce  v.  People,  81  111.  98; 
Blemer  v.  State,  76  111.  265;  Lucas  v.  People, 
75  111.  App.  662. 

Kentucky. —  Jackson  v.  Cora.,  86  Ky.  1,  4 
S.  W:  685,  9  Ky.  L.  Rep.  265. 

Massachusetts. —  Com.  v.  Drew,  153  Mass. 
588,  27  N.  E.  593 ;  Com.  v.  Ashton,  125  Mass. 
384. 

Minnesota. —  State  v.  Smith,  82  Minn.  342, 
85  N.  W.  12;  State  v.  Wilson,  72  Minn.  522, 
75  N.  W.  715;  State  v.  Gray,  29  Minn.  142,  12 
N.  W.  455. 

Tennessee. —  Roberts  v.  State,  2  Head  501. 

Texas. —  Gray  v.  State,  32  Tex.  Or.  598,  25 
S.  W.  627. 

England. —  Reg.  v.  O'Connor,  15  Cox  C.  C. 
3,  46  J.  P.  214,  45  L.  T.  Rep.  N.  S.  512. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  2. 

35.  Drought  v.  State,  101  Ga.  544,  28  S.  E. 
1013;  Com.  v.  Schmunk,  22  Pa.  Super.  Ct. 
348;  Cowan  v.  State,  41  Tex.  Cr.  617,  56  S.  W. 
751;  State  v.  Smith,  2  Tyler  (Vt.)  272.  See 
also  infra,  IV,  C,  1. 

"  False  pretense  "  and  "  false  representa- 
tion" are  synonymous.  State  v.  Joaquin,  43 
Iowa  131. 

36.  State  v.  Fraker,  148  Mo.  143,  49  S.  W. 
1017,  holding  that  the  state  must  show  that 
defendant  instigated  the  pretense  where  it 
was  made  directly  by  another. 

37.  Reg.  V.  Keighley,  7  Cox  C.  C.  217, 
Dears.  &  B.  145.    See  also  infra,  IV,  G,  2. 

38.  People  v.  Livingstone,  47  N.  Y.  App. 
Div.  283,  62  N.  Y.  Suppl.  9,  14  N.  Y.  Cr. 
422 ;  Reg.  v.  Roebuck,  7  Cox  C.  C.  126,  Dears. 
&  B.  24,  2  Jur.  N.  S.  597,  25  L.  J.  M.  C.  101, 
4  Wkly.  Rep.  514.     See  also  infra,  IV,  C,  6. 

39.  State  v.  Clay,  100  Mo.  571,  13  S.  W. 
827 ;  Com.  v.  Schmunk,  22  Pa.  Super.  Ct.  348. 
See  also  infra,  IV,  D. 

40.  Com.  V.  Schmunk,  22  Pa.  Super.  Ct. 
348;  Reg.  v.  Gray,  17  Cox  C.  C.  299.  See  also 
infra,  IV,  G. 

41.  Berry  v.  State,  97  Ga.  202,  23  S.  B. 
833.     See  also  infra,  IV,  F. 

[IV,  B.  1] 
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2.  Necessity  of  False  Token.  To  constitute  the  offense  under  the  usual  form 
of  the  statute,  there  need  be  no  false  token  or  writing  used.^' 

3.  Degree.  In  some  jurisdictions  the  offense  is  a  misdemeanor ;  **  in  others  it 
is  a  felony  ;  ^  in  yet  others  its  degree  depends  on  the  character  or  value  of  the 
property  obtained  and  the  method  of  obtaining.*^ 

C.  Requisites  of  Pretense— 1.  Falsity.  The  pretense  must  be  false.^^  If 
it  is  not  false  tlie  crime  is  not  committed,  even  though  the  accused  believed  it  to 
be  false  at  the  time  he  made  it.*^  If  the  representation  is  true  when  made,  it  is 
not  within  the  statute,  although  it  is  no  longer  true  when  the  property  is 
obtained,**  unless  defendant  has  in  the  meantime  either  expressly  or  impliedly 
reaffirmed  its  truth.*'  Since  the  crime  consists  not  only  in  making  a  false  repre- 
sentation but  in  obtaining  property  thereby,  it  follows  that,  although  the  pretense 
is  false  when  made,  yet  if  it  becomes  true  before  the  property  is  obtained  the 
crime  is  not  committed.^ 

2.  Representation  as  to  Existing  Facts  and  Past  or  Future  Events  —  a. 
General  Rule.  The  pretense  must  be  a  representation  as  to  an  existing  fact  or 
past  event,  and  not  a  representation  as  to  sometliing  to  take  place  in  the  future ;  ^' 


42.  Com.  V.  Stevenson,  127  Mass.  446 ;  Peo- 
ple V.  Clark,  10  Micli.  310;  State  v.  Vander- 
bilt,  27  N.  J.  L.  328;  People  v.  Rice,  128  N.  Y. 
649,  29  N.  E.  146  [affirming  13  N.  Y.  Suppl. 
161]. 

43.  Ex  p.  Neustadt,  82  Cal.  273,  23  Pae. 
124;  Fassett  v.  Smith,  23  N.  Y.  252.  See  also 
St.  24  &  25  Vict.  c.  96,  §  88. 

44.  State  v.  Wilson,  116  N.  C.  979,  21 
S.  E.  692;  State  v.  Caldwell,  112  N.  C.  854, 
16  S.  E.  1010;  State  v.  Bryan,  112  N.  C.  848, 
16  S.  E.  909;  Rafiferty  v.  State,  91  Tenn.  655, 
16  S.  W.  728.  See  also  2  Va.  Code,  §§  3722, 
3879;  Wis.  St.  (1898)  §§  4423,  4637. 

45.  Bowler  v.  State,  41  Miss.  570;  State 
V.  Brossler,  139  Mo.  524,  41  S.  W.  223.  See 
also  Mass.  Rev.  Laws,  c.  208,  §§  26-28,  c.  215, 
§  1;  N.  Y.  Pen.  Code,  c.  4,  §§  528,  535,  c.  6. 

Value  as  fixing  degree  of  offense  see  also 
infra,  IV,  E,  3. 

46.  State  t:  Hurley,  58  Kan.  669,  50  Pae. 
887;  Babeock  v.  People,  15  Hun  (N.  Y.)  347; 
People  V.  Thompkins,  1  Park.  Cr.  (N.  Y.) 
224 ;  Salter  v.  State,  36  Tex.  Cr.  501,  38  S.  W. 
212. 

47.  Mitchell  v.  State,  70  Ark.  30,  65  S.  W. 
935;  Com.  v.  Pugh,  1  Lane.  Bar  (Pa.)  12; 
State  V.  Haines,  23  S.  C.  170 ;  In  re  Wolf,  27 
Fed.  606. 

Swindling. — The  same  rule  applies  to  swind- 
ling by  false  representations.  Fleming  v. 
State,  114  Ga.  526,  40  S.  E.  705. 

Estoppel. —  A  false  representation  by  de- 
fendant that  a  mortgage  which  he  gave  was 
a  first  mortgage,  being  urged  thus  to  repre- 
sent by  the  actual  first  mortgagee,  is  not 
such  a 'false  pretense  as  to  render  defendant 
guilty  of  larceny  under  Mansfield  Dig.  Ark. 
§  1645,  since  the  first  mortgagee,  by  urging 
such  false  representation,  waived  his  prior 
lien,  and  thus  rendered  the  mortgage  fraudu- 
lently obtained  a  first  mortgage.  State  v. 
Asher,  50  Ark.  427,  8  S.  W.  177. 

48.  Drought  v.  State,  101  Ga.  544,  28  S.  E. 
1013. 

49.  State  v.  Wilkinson,  98  N.  C.  696,  3 
S.  E.  683.  See,  however,  Morris  v.  People, 
4  Colo.  App.  136,  35  Pae.  188. 

[IV.  B,  2] 


Silence  as  a  pretense  see  infra,  IV,  C,  3,  e. 

50.  In  re  Snyder,  17  Kan.  542;  People  v. 
Wheeler,  169  N.  Y.  487,  62  N.  E.  572  [re- 
versing 66  N.  Y.  App.  Div.  187,  73  N.  Y. 
Suppl.  130],  where  defendant  falsely  repre- 
sented himself  to  a  prospective  purchaser  as 
owner  of  a  lot  and  before  he  obtained  the 
price  he  acquired  title. 

51.  Arkamsas. —  Mitchell  v.  State,  70  Ark. 
30,  65  S.  W.  935. 

Georgia. —  Dickerson  v.  State,  113  Ga.  1035, 

39  S.  E.  426. 

Indiana. —  Keller  v.  State,  51  Ind.  Ill; 
State  V.  Magee,  11  Ind.  154. 

Kansas. —  State  v.  Crane,  54  Kan.  251,  38 
Pae.  270. 

Massachusetts. —  Com.  v.  Drew,  19  Pick. 
179. 

Mississippi. —  Smith  v.  State,  55  Miss.  513. 

A'ew  Jersey. —  State  v.  Barr,    (Sup.   1898) 

40  Atl.  772. 

New  York. —  People  v.  Wheeler,  169  N.  Y. 
487,  62  N.  E.  572  [reversing  66  N.  Y.  App. 
Div.  187,  73  N.  Y.  Suppl.  130];  People  v. 
Laurence,  137  N.  Y.  557,  33  N.  E.  547  [re- 
versing 66  Hun  574,  21  N.  Y.  Suppl.  818]; 
People  V.  Tompkins,  1  Park.  Cr.  224;  Stuy- 
vesant's  Case,  4  City  Hall  Rec.  156;  Ring"'s 
Case,  1  City  Hall  Rec.  7. 

North  Carolina. —  State  v.  Phifer,  65  N.  C. 
321  [explaimng  State  v.  Simpson,  10  N.  C. 
620]. 

Texas.—  Hurst  v.  State,  39  Tex.  Cr.  196,  45 
S.  W.  573 ;  Martin  v.  State,  36  Tex.  Cr.  125, 
35  S.  W.  976: 

England. —  Reg.  v.  Burrows,  11  Cox  C.  C. 
258,  20  L.  T.  Rep.  N.  S.  499,  17  Wkly.  Rep. 
682;  Reg.  V.  Henshaw,  9  Cox  C.  C.  472,  10 
Jur.  N.  S.  595,  L.  &  C.  444,  33  L.  J.  M.  C. 
132,  10  L.  T.  Rep.  N.  S.  428,  12  Wkly.  Rep. 
751;  Rex  v.  Codrington,  1  C.  &  P.  661,  12 
E.  C.  L.  375. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  12. 

Representations  held  to  be  of  present  or 
past  facts  see  the  following  cases: 

California. —  People  v.  Wasservogle,  77  Cal 
173,  19  Pae.  270,  "  I  have  credit  with  a  firm." 
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but  if  the  representation  is  of  an  existing  fact,  it  is  none  tbe  less  witliin  the  stat- 
ute because  it  relates  to  a  future  event.°^ 

b.  Simple  Promise.     A  mere  promise  to  do  something,  relating  as  it  does  to  a 
future  event,  is  not  within  the  statute.^' 


Georgia.—  Thomas  v.  State,  90  Ga.  437,  16 
S.  E.  94,  holding  that  where  the  false  pretense 
was  that  defendant  had  sold  a  horse,  it  was 
none  the  less  a  representation  of  a  past  event, 
although  he  did  not  pretend  that  the  sale 
was  completed  by  delivery. 

Kentucky.-^  Com.  v.  Scroggin,  60  S.  W.  528, 
22  Ky.  L.  Rep.  1338,  holding  that  the  repre- 
sentation of  defendant,  who  obtained  the  sig- 
nature of  another  to  a  note  for  merchandise 
by  stating  that  he  had  a  contract  with  certain 
persons  by  which  they  were  obligated  to  sell 
goods  in  retail  quantities  at  wholesale  prices 
to  all  members  of  a  certain  association  of 
which  he  professed  to  be  the  president,  was 
a  representation  as  to  an  existing  fact,  and 
not  a  representation  that  the  goods  could  be 
purchased  in  the  future. 

Massachusetts. —  Com.  v.  Drew,  153  Mass. 
588,  27  N.  E.  593,  holding  that  a  representa- 
tion of  defendant  in  buying  goods  that  he 
wishes  them  for  the  purpose  of  resale  in 
the  regular  course  of  his  business  as  a  retail 
dealer  therein  is  a  statement  of  fact,  not  a, 
promise  or  a  mere  expression  of  intention. 

Ohio. —  In  re  Fitzpatrick,  21  Ohio  Cir.  Ct. 
519,  11  Ohio  Cir.  Dec.  695,  "  [I  am]  collect- 
ing money  and  funds  to  provide  shoes  and 
clothing." 

England. —  Reg.  v.  Gordon,  23  Q.  B.  D.  354, 
16  Cox  C.  C.  622,  53  J.  P.  807,  58  L.  J.  M.  C. 
117,  60  L.  T.  Rep.  N.  S.  872;  Reg.  v.  Speed, 
15  Cox  C.  C.  24,  46  J.  P.  451,  46  L.  T.  Rep. 
N.  S.  174,  holding  that  the  representation 
was  one  of  fact  and  not  a  mere  promise, 
where  defendant  stated  .  to  prosecutor  that 
he  was  collecting  information  for  a  directory 
to  be  published  by  a  certain  firm,  and  that 
by  paying  a  certain  sum  prosecutor  would  be 
entitled  to  certain  advantages,  it  appearing 
that  the  firm  was  in  fact  getting  up  a  di- 
rectory but  that  defendant  was  not  employed 
by  it,  although  defendant  intended  to  pub- 
lish a  directory  himself. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses," 
§  12. 

Representations  held  to  be  of  future  events 
see  Burrow  v.  State,  12  Ark.  65  (representa- 
tion that  prosecutor's  goods  were  about  to  be 
attached)  ;  Miller  v.  State,  99  Ga.  207,  25 
S.  E.  169  (representation  that  a  cow  would 
give  three  gallons  of  milk  per  day)  ;  Martin 
V.  State,  36  Tex.  Cr.  125,  35  S.  W.  976  (hold- 
ing that  giving  a  person  from'  whom  one  has 
bought  goods  a  cheek  on  a  bank,  accompanied 
with  a  representation  that  such  person  would 
have  no  trouble  in  getting  his  money  on  pre- 
senting the  check  to  the  bank,  relates  only 
to  a  future  event)  ;  Reg.  v.  Woodman,  14 
Cox  C.  C.  179  (where  defendant  obtained  a 
loan  from  prosecutor  on  the  false  pretense 
that  he  then  wanted  it  to  enable  him  to  take 
a  certain  public  house). 

52.  State  v.  Switzer,  63  Vt.  604,  22  Atl. 
724,  25  Am.  St.  Rep.  789;  In  re  Greenough, 


31  Vt.  279  (where  the  representation  was 
that  certain  ingredients  then  in  a  simple  state 
would  when  combined  produce  a  non-explo- 
sive burning  fluid)  ;  Young  v.  Rex,  2  East 
P.  C.  833,  1  Leach  C.  0.  505,  3  T.  R.  98,  1 
Rev.  Rep.  660  (where  the  pretense  was  that 
defendant  had  made  a  bet  that  a  certain  per- 
son would  on  the  next  day  run  ten  miles  in 
one  hour ) . 

53.  Alabama. —  Colly  v.  State,  55  Ala.  85. 

Arkansas. —  McKenzie  v.  State,  11  Ark. 
594. 

Georgia.— Edge  v.  State,  114  Ga.  113,  39 
S.  E.  888;  Holton  v.  State,  109  Ga.  127,  34 
S.  E.  358;  Garlington  v.  State,  97  Ga.  629, 
25  S.  E.  398 ;  Ryan  v.  State,  45  Ga.  128. 

Illinois. —  Cowen  v.  People,  14  111.  348. 

Kansas. —  In  re  Eberle,  44  Kan.  472,  24 
Pac.  958 ;  In  re  Snyder,  17  Kan.  542. 

Kentucky. —  Glackan  v.  Com.,  3  Mete.  232. 

Massachusetts. —  Com.  v.  Drew,  19  Pick. 
179. 

Missouri. —  State  v.  Petty,  119  Mo.  425,  24 
S.  W.  1010 ;  State  v.  Evers,  49  Mo.  542. 

Nebraska.— Cook  v.  State,  (1904)  98  N.  W. 
810. 

New  York. —  People  v.  Miller,  169  N.  Y. 
339,  62  N.  E.  418,  88  Am.  St.  Rep.  546;  Ran- 
ney  v.  People,  22  N.  Y.  413 ;  People  v.  Hart, 
35  Misc.  182,  71  N.  Y.  Suppl.  492,  15  N.  Y. 
Cr.  483;  People  v.  Tompkins,  2  Edm.  Sel. 
Cas.  191,  1  Park.  Cr.  224. 

North  Carolina. —  State  v.  Knott,  124  N.  C. 
814,  32  S.  E.  798. 

Ohio. —  Dillingham  v.  State,  5  Ohio  St. 
280;  Winnett  v.  State,  18  Ohio  Cir.  Ct.  515, 
10  Ohio  Cir.  Dec.  245. 

'  Pennsylvania. — Com.  v.  Hutchinson,  2  Pars. 
Eq.  Cas.  309;  Com.  v.  Evans,  28  Leg.  Int. 
310;  Com.  v.  Lundberg,  18  Phila.  432. 

Texas. —  Allen  v.  State,  16  Tex.  App.  150. 

England. —  Reg.  ».  Burrows,  11  Cox  C.  C. 
258,  20  L.  T.  Rep.  N.  S.  499,  17  Wkly.  Rep. 
682 ;  Rex  v.  Bradford,  1  Ld.  Raym.  366 ;  Rex 
V.  Douglass,  1  Moody  C.  C.  462 ;  Rex  v.  Good- 
hall,  R.  &  R.  343. 

CoModa.—  'Reg.  V.  Bertles,  13  U.  C.  C.  P. 
607. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  12. 

However,  statutes  have  been  enacted  in 
some  states  making  false  promises  in  certain 
eases  indictable.  See  supra,  IV,  A.  And  see 
Edwards  v.  State,    (Fla.  1903)   33  So.  853. 

Representations  held  to  be  promises  see 
the  following  cases: 

Florida. —  Scarlett  v.  State,  25  Fla.  717,  6 
So.  767,  where  defendant  obtained  property 
by  promising  to  give  prosecutor  a  check  on  a 
certain  bank. 

Kentucky. —  Com.  ij.  Warren,  94  Ky.  615, 
23  S.  W.  193,  15  Ky.  L.  Rep.  249,  holding 
that  an  allegation  that  defendant  pretended 
that  a  note  he  persuaded  prosecutor  to  sign 
"  was  a  renewal  note  of  the  former  notes " 
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c.  Promise  Combined  With  Representation  of  Fact.  While  the  crime  is 
not  committed  by  a  mere  false  promise  witliout  a  false  statement  of  fact,  a  false 
statement  of  fact  may  become  effective  only  by  being  coupled  with  a  false 
promise.  When  this  is  the  case  the  statement  of  fact  and  the  promise  may  be  con- 
sidered as  together  constituting  the  false  pretense  and  a  conviction  may  follow,  or, 
if  the  statement  of  fact  and  the  promise  can  be  separated  and  prosecutor  relied  in 
part  on  the  former,  the  promise  may  be  disregarded  and  defendant  be  convicted 
on  the  statement  of  fact.°*     The  earlier  cases  held  that  if  a  warranty  was  added  to 


charges  only  a  promise  to  use  it  as  a  renewal 
note. 

Uassacyiusetts. —  Com.  v.  Stevenson,  127 
Mass.  446,  where  defendant  falsely  represented 
to  A  that  he  had  then  and  there  in  his  pos- 
session a  check  for  the  payment  of  money 
drawn  by  him  in  favor  of  A,  from  the  pro- 
ceeds of  which  he  intended  to  pay  certain 
bills  due  from  A  to  other  persons. 

North  Carolina. —  State  v.  Whidbee,  124 
N.  C.  796,  32  S.  E.  318,  holding  that  where 
defendant  certified  in  writing  in  July,  1897, 
that  he  had  received  "  twenty-four  dollars  in 
merchandise,  the  amount  of  my  check  for  the 
quarter  ending  October  30,  1897,  which  check 
1  hereby  pledge  in  payment  of  same,"  and 
failed  to  apply  the  proceeds  of  the  check  ac- 
cording to  his  agreement,  it  was  a  mere  prom- 
ise to  apply,  and  hence  no  false  pretense. 

Pennsylvania. —  Com.  v.  Moore,  99  Pa.  St. 
570  (where  defendant  procured  prosecutor's 
indorsement  of  a  note  on  a  representation 
that  he  would  use  the  note  to  take  up  and 
cancel  another  note  of  the  same  amount,  then 
about  maturing,  on  which  prosecutor  was 
liable  as  indorser)  ;  Com.  v.  Garver,  16  Phila. 
468  (holding  that  a  representation  that  a 
draft  is  good,  in  the  sense  that  it  will  be 
paid  at  maturity,  is  a  mere  promise ) . 

England. —  Reg.  v.  Lee,  9  Cox  C.  C.  304, 
L.  &  C.  309,  8  L.  T.  Rep.  N.  S.  437,  11 
Wkly.  Rep.  761,  Mikell  Cas.  Cr.  L.  851  (where 
prosecutor  lent  money  to  defendant  on  his 
false  pretense  that  he  was  going  to  pay  his 
rent  with  it)  ;  Reg.  v.  Johnston,  2  Moody 
C.  C.  254  (holding  that  to  obtain  money  on 
the  mere  promise  to  marry  is  not  within-  the 
statute.  Compare  Reg.  v.  Copeland,  C.  &  M. 
516,  41  E.  C.  L.  282;  Anonymous,  Lofft  146, 
where  it  was  held  that  an  indictment  lay  for 
obtaining  goods  under  pretense  of  a  treaty 
of  marriage ) . 

Canada. —  Reg.  v.  Gemmell,  26  U.  C.  Q.  B. 
312,  a  promise  to  change  a  bill. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  12. 

Representations  held  to  be  statements  of 
fact  see  State  v.  Fooks,  65  Iowa  196,  452,  21 
N.  W.  561,  773  (holding  that  a  representa- 
tion by  defendant  that  his  brother  was  soon 
to  arrive  and  bring  with  him  money  for  de- 
fendant, coupled  with  a  representation  that 
defendant  would  use  it  to  pay  a  sum  ad- 
vanced by  prosecutor,  amounted  to  a  pretense 
that  he  had  the  money,  and  was  indictable)  ; 
Reg.  V.  Gemmell,  26  U.  C.  Q.  B.  312  (a  state- 
ment that  defendant  eould  change  a  bill). 

The  addition  of  the  words  "false  state- 
ment "  to  the  words  "  false  pretense,"  usually 
appearing,  does  not  widen  the  scope  of  the 
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statute  so  as  to  include  false  statements  as 
to  the  future  or  promises.  State  c.  TuU,  42 
Mo.  App.  324. 

Cheating  or  defrauding. —  Under  Mo.  Rev. 
St.  (1879)  §  1561,  making  it  a  crime  to  ob- 
tain money  by  means  of  a  trick,  cheat,  fraud, 
or  deception,  a  person  is  guilty  who  adver- 
tises to  give  an  exhibition,  rents  a  hall,  and 
at  appointed  hours  stands  in  the  ticket  office, 
sells  tickets  of  admission,  and  collects  money 
for  them  until  the  hour  for  the  exhibition  to 
begin,  and  then  absconds.  State  v.  Sarony, 
95  Mo.  349,  8  S.  W.  407. 

54.  Arkansas. —  State  v.  Vandimark,  35 
Ark.  396. 

Georgia. —  Holton  v.  State,  109  Ga.  127,  34 
S.  E.  358;  Thomas  v.  State,  90  Ga.  437,  16 
S.  E.  94. 

Illinois. —  Jackson  1}.  People,  18  111.  App. 
508. 

Iowa. —  State  v.  Tripp,  113  Iowa  698,  84 
N.'  W.  546;  State  v.  Montgomery,  56  Iowa 
195,  9  N.  W.  120;  State  v.  Dowe,  27  Iowa  273, 
1  Am.  Rep.  271. 

Kansas. —  State  v.  Gordon,  56  Kan.  64,  42 
Pac.  346;  State  v.  Cowdin,  28  Kan.  269. 

Kentucky. —  Com.  v.  Moore,  89  Ky.  542,  12 
S.  W.  1066,  11  Ky.  L.  Rep.  971. . 

Maryland. —  Jules  v.  State,  85  Md.  305,  36 
Atl.  1027. 

Michigan. —  People  v.  Winslow,  39  Mich. 
505. 

Minnesota. —  State  v.  Thaden,  43  Minn.  325, 
45  N.  W.  614. 

Missouri. — ■  State  v.  Vandenburg,  159  Mo. 
230,  60  S.  W.  79;  State  v.  Vorbaek,  66  Mo. 
168. 

New  Hampshire. —  State  v.  King,  67  N.  H. 
219,  34  Atl.  461. 

New  York. —  Watson  v.  People,  87  N.  Y. 
561,  41  Am.  Rep.  397  [affirming  26  Hun  76]; 
People  V.  Jefferey,  82  Hun  409,  31  N.  Y.  Suppl. 
267. 

Pennsylvania. —  Com.  v.  Wallace,  114  Pa. 
St.  405,  6  Atl.  685,  60  Am.  Rep.  353 ;  Com.  v. 
Keeper  County  Prison,  15  Wkly.  Notes  Cas. 
282. 

Texas. —  Boscow  v.  State,  33  Tex.  Cr.  390, 
26  S.  W.  625;  Brown  v.  State,  (Cr.  App. 
1893)  22  S.  W.  22. 

Vermont.—  State  v.  Switser,  63  Vt.  604,  22 
Atl.  724,  25  Am.  St.  Rep.  789. 

England. —  Reg.  ■».  Thompson,  9  Cox  C.  C. 
222,  8  Jur.  N.  S.  1162,  L.  &  C.  233,  32  L.  J. 
M.  C.  57,  7  L..  T.  Rep.  N.  S.  393,  11  Wkly. 
Rep.  41 ;  Reg.  V.  West,  8  Cox  C.  C.  12,  Dears. 
&  B.  575,  4  Jur.  N.  S.  514,  27  L.  J.  M.  C. 
227,  6  Wklv.  Rep.  506;  Reg.  v.  Fry,  7  Cox 
C.  C.  394,  "Dears.  &  B.  449.  4  Jur.  N.  S. 
266,  27  L.  J.  M.  C.  68,  6  Wkly.  Rep.  245; 
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a  false  pretense  the  offense  was  not  committed  ;  ^'  but  a  warranty  being  in  effect 
a  promise  to  indemnify,  its  addition  to  the  false  pretense  ought  to  have  no  more 
effect  in  excusing  defendant  than  the  addition  of  any  other  promise,  and  this  view 
is  taken  by  the  later  cases,  which  hold  that  if  prosecutor  relied  on  the  pretense 
and  not  on  the  warranty,  the  case  is  within  the  statute.^" 

d.  Statement  of  Intention.  Some  courts  have  held  that  a  state  of  mind  is  a 
fact,  and  that  therefore  a  false  statement  as  to  the  intention  of  the  accused  is  a 
false  pretense  as  to  an  existing  fact.'''  Other  courts  have  held  that  a  representa- 
tion as  to  intention  is  not  within  the  statute.^ 


Reg.  t.  Bates,  3  Cox  C.  C.  201;  Rex  v.  Aster- 
ley,  7  C.  &  P.  191,  32  E.  C.  L.  567 ;  Young  v. 
Rex,  2  East  P.  C.  833,  1  Leach  C.  C.  505,  3 
T.  R.  98,  1  Rev.  Rep.  660. 

Ca/nada. —  Reg.  v.  Lee,  23  U.  C.  Q.  B.  340. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§   12. 

Illustrations. —  One  who  falsely  represents 
himself  to  be  a  pension  agent,  and  that  he 
will  obtain  a  pension  for  prosecutrix,  and 
thereby  obtains  money  from  her,  is  lialjle  to 
conviction.  Pearce  v.  State,  115  Ala.  115, 
22  So.  502.  Where  money  was  obtained  by 
the  prisoner  from  an  unmarried  woman  on 
the  false  representation  that  he  was  a  single 
man,  and  that  he  would  furnish  a  house  with 
the  money,  and  would  then  marry  her,  the 
false  representation  of  an  existing  fact  (that 
he  was  a  single  man)  was  sufficient  to  sup- 
port a  conviction  for  false  pretenses,  al- 
though the  money  was  obtained  by  that  rep- 
resentation united  with  the  promise  to  fur- 
nish a  house  and  then  marry.  Reg.  v.  Jen- 
nison,  9  Cox  C.  C.  158,  8  Jur.  N.  S.  442, 
L.  &  C.  157,  31  L.  J.  M.  C.  146,  6  L.  T.  Rep. 
N.  8.  266,  10  Wkly.  Rep.  488. 

55.  State  v.  Chunn,  19  Mo.  233;  Rex  v. 
Pywell,  1  Stark.  402,  2  E.  C.  L.  156,  con- 
spiracy to  defraud  and  cheat  by  selling  with 
a  warranty  of  soundness  a  horse  known  to  be 
unsound.  The  case  of  Rex  v.  Codrington,  1 
C.  &  P.  661,  12  E.  C.  L.  375,  is  usually  cited 
as  holding  that  where  the  prisoner  with  false 
pretense  in  selling  gives  a  warranty,  it  is  not 
within  the  statute,  and  the  remarks  pf  Lit- 
tledale,  J.,  arguendo,  are  to  that  effect,  but 
in  his  charge  he  seems  to  direct  an  acquittal 
on  the  ground  that  prosecutor  relied  on  the 
warranty,  not  on  the  false  pretense. 

56.  Jackson  v.  People,  18  111.  App.  508; 
State  V.  Dorr,  33  Me.  498 ;  Watson  v.  People, 
87  N.  Y.  561,  41  Am.  Rep.  397. 

57.  State  v.  Nichols,  Houst.  Cr.  Cas.  (Del.) 
114;  State  v.  Dowe,  27  Iowa  273,  1  Am.  Rep. 
271  (this  case  at  first  sight  seems  to  show 
something  more  than  a  statement  of  inten- 
tion ;  indeed  the  court  says  it  was  "  the  act 
of  coming  to  the  prosecutor,  proclaiming  his 
intention "  that  is  the  false  pretense.  But 
when  analyzed  the  pretense  used  in  so  far  as 
it  was  false  was  nothing  more  than  a  state-' 
ment  of  intention.  The  court  makes  the  pre- 
tense the  act  of  coming,  combined  with  the 
statement  of  intention.  But  the  comjng  was 
not  false,  nor  was'  the  representation  that  he 
had  come;  the  only  representation  that  was 
untrue  was  the  "  intention "  with  which  he 
had  come.    The  court  cites  in  support  of  the 


decision  the  doctrine  that  a  false  pretense 
may  be  by  acts  as  well  as  words.  This  is 
true,  but  the  acts  in  such  case  must  be 
equivalent  to  a  representation  of  an  existing 
or  past  fact,  while  here  the  act  of  coming 
singly  or  combined  with  the  statement  was 
only  of  a  future,  immediate  future  but  none 
the  less  future,  event)  ;  State  v.  Cowdin,  28 
Kan.  269  [citing  State  v.  Dowe,  supra]  ;  Reg. 
17.  Gordon,  23  Q.  B.  D.  354,  16  Cox  C.  C.  622, 
53  J.  P.  807,  58  L.  J.  M.  C.  117,  60  L.  T. 
Rep.  N.  S.  872  (where  Wills,  J.,  intimated 
that  a  statement  of  intention  is  a  statement 
of  an  existing  fact);  Reg.  v.  Jones,  6  Cox  C.  C. 
467,  469  (where  defendant,  a  supposed  den- 
tist, agreed  to  make  a  palate  for  two  pounds, 
receiving  thirteen  shillings,  and  Coleridge,  J., 
told  the  jury,  "  If  that  had  been  a  bond  fide 
agreement,  although  not  performed,  the  de- 
fendant could  not  be  indicted  for  the  breach 
of  it.  But  the  supposition  put  forward  on 
the  part  of  the  prosecution  is,  that  the  de- 
fendant never  intended  to  make  the  new  pal- 
ate at  all.  That  was  a  question  for  the  jury 
to  determine"). 

The  logical  application  of  this  doctrine, 
seemingly  not  recognized  by  the  courts  that 
have  adopted  it,  is  to  bring  within  the  stat- 
ute all  promises  as  to  future  conduct,  for 
since  it  is  a  generally  recognized  principle 
that  the  character  of  the  pretense  is  to  be 
tested,  not  by  the  very  words  used  by  de- 
fendant in  making  the  representation,  but  by 
the  impression  his  words  convey,  as  a  promise 
to  do  a  thing  always  implies  an  intention  to 
do  it,  the  promise  as  such  may  be  ignored  and 
defendant  convicted  on  the  implied  statement 
of  intention.  This  very  thing  has  been  done 
by  some  courts  where  the  representation  has 
been  as  to  the  power  of  defendant  to  do  a 
thing.     See  infra,  IV,  C,  2,  h. 

58.  Missouri. —  State  v.  De  Lay,  93  Mo.  98, 
5  S.  W.  607. 

New  York. —  People  v.  Blanchard,  90  N.  Y. 
314. 

0 Aio.— Winnett  v.  State,  18  Ohio  Cir.  Ct. 
515,  10  Ohio  Cir.  Dec.  245. 

Texas. —  Johnson  v.  State,  41  Tex.  65. 

England. —  Reg.  v.  Woodman,  14  Cox  C.  C. 
179,  where  defendant  was  indicted  for  ob- 
taining thirty  pounds  on  the  pretense  that 
he  wanted  a  loan  to  enable  him  to  take  a 
public  house,  and  in  answer  to  a  suggestion 
that  here  the  existing  fact  was  the  intention 
of  the  prisoner  to  take  the  house,  Mellor,  J., 
asked,  "  How  can  you  define  a  man's  mind  ?  " 

Threats. — Evidence  that  defendant,  indicted 
for  grand  larceny,  threatened  the  owner  of  a 
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e.  Statement  of  Expectation.  A  false  statement  of  an  expectation  is  not  a 
false  pretense  within  the  statute.^' 

f.  Statement  of  Desire.  A  false  representation  of  a  desire  is  not  within  the 
statute.^ 

g.  Statement  of  Opinion.  It  is  well  settled  that  an  expression  of  a  false  opinion 
or  judgment  is  not  within  the  statute;"  but  in  the  application  of  this  doctrine  — 
in  the  determination  of  wliat  is  a  statement  of  opinion  and  what  a  statement 
of  fact  —  there  is  much  difference  of  opinion.^^ 

h.  Statement  of  Power  or  Ability.  A  false  pretense  of  having  ability,  power,  or 
authority  to  do  an  act  is  within  the  statute,  and  to  obtain  property  by  such  means 
is  indictable.^ 

i.  Statement  as  to  Financial  Ability  or  Condition.  Allied  to  misrepresenta- 
tions of  ability  are  false  statements  as  to  the  financial  ability  or  condition  of  the 


residence  by  falsely  representing  that  he 
owned  lots  in  his  vicinity,  and  that  he  would 
erect  a  soap  factory  thereon,  inducing  such 
owner  thereby  to  buy  the  lots,  is  insufficient 
to  sustain  a  conviction  of  obtaining  money 
by  false  pretenses,  within  N.  Y.  Pen.  Code, 
§  528,  defining  "  larceny  "  as  obtaining  from 
the  true  owner,  by  aid  of  any  false  repre- 
sentations or  pretense  or  false  token,  any 
property.  People  xi.  Wheeler,  169  N.  Y.  487, 
62  N.  E.  572,  88  Am.  St.  Rep.  546,  Mikell 
Cas.  Cr.  L.  864  \reversing  66  N.  Y.  App.  Div. 
187,  73  N.  Y.  Suppl.  130]. 

59.  State  «.  Kingsley,  108  Mo.  135,  18 
S.  W.  994;  Dillingham  v.  State,  5  Ohio  St. 
280.  But  see  State  v.  Fooks,  65  Iowa  196, 
452,  21  N.  W.  561,-  773,  where  it  was  held 
that  a  representation  by  accused  that  his 
brother  was  soon  to  arrive  and  bring  with 
him  money  for  accused,  coupled  with  a  state- 
ment that  accused  would  use  it  to  pay  a  sum 
advanced  by  prosecutor,  was  equivalent  to  a 
statement  that  he  had  the  money. 

60.  People  v.  Hart,  35  Misc.  (N.  Y.)  182, 
71  N.  Y.  Suppl.  492,  15  N.  Y.  Cr.  483. 

61.  Indiana. —  ShafiFer  v.  State,  82  Ind. 
221. 

Iowa. —  State  v.  Webb,  26  Iowa  262. 

Maine. —  State  v.  Paul,  69  Me.  215. 

Mississippi. —  Smith  v.  State,  55  Miss.  513. 

New  York. —  Scott  v.  People,  62  Barb. 
62. 

North  Carolina. —  State  v.  Young,  76  N.  C. 
258. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  8. 

62.  See  cases  cited  infra,  this  note;  and 
see  infra,  IV,  C,  2,  j. 

Statements  held  to  be  mere  expressions  of 
opinion  see  State  v.  Paul,  69  Me.  215  (that 
land  is  "worth  $1,000");  People  v.  Jacobs, 
35  Mich.  36  (that  a  lot  is  "  nicely  located  ")  ; 
State  V.  Daniel,  114  N.  C.  823,  19  S.  E.  100 
( that  medicine  "  is  too  strong  " ) . 

Statements  held  to  be  representations  of 
fact  see  the  following  cases: 

California. —  People  f.  Gibbs,  98  Cal.  661, 
33  Pac.  630,  that  a  mortgage  is  "  a  good  and 
sufficient  security." 

Georgia. —  Holton  v.  State,  109  Ga.  127,  34 
S.  E.  358,  that  defendant  has  title  to  land. 
See  also  Tatum  v.  State,  58  Ga.  408. 

Massachusetts. —  Com.  v.  Wood,  142  Mass. 
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459,  8  N,  E.  432,  that  stock  "is  selling  at 
$55  to  $eo."  See  also  Com.  v.  Burton,  183 
Mass.  461,  67  N.  E.  419. 

New  Jersey. —  State  v.  Tomlin,  29  N.  J.  L. 
13,  that  a.  person  is  "  insolvent  and  unable 
to  pay." 

New  York. —  People  v.  Peckens,  153  N.  Y. 
576,  47  N.  E.  883  laffirming  12  N.  Y.  App. 
Div.  626,  43  N.  Y.  Suppl.  1160]  (statements 
of  value  and  quality)  ;  People  v.  Hart,  35 
Misc.  182,  71  N.  Y.  Suppl.  492,  15  N.  Y. 
Cr.  483  (that  a  certain  writing  is  "a  valid 
lien  on  land  " ) .  See  also  People  v.  Monroe, 
64  N.  Y.  App.  Div.  130,  71  N.  Y.  Suppl.  803. 
But  see  People  v.  Sully,  Sheld.  17. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  8. 

63.  Jules  V.  State,  85  Md.  305,  36  Atl. 
1027  (representation  of  supernatural  power 
to  cure)  ;  Com.  v.  Keeper  County  Prison,  15 
Wkly.  Notes  Cas.  (Pa.)  282  (representation 
of  power  to  call  up  spirits  of  deceased  per- 
sons) ;  Reg.  V.  Giles,  10  Cox  C.  C.  44,  11 
Jur.  N.  S.  119,  L.  &  C.  502,  34  L.  J.  M.  C. 
50,  11  L.  T.  Rep.  N.  S.  643,  13  Wkly.  Rep. 
327  (representation  of  power  to  cause  an  er- 
rant husband  to  return)  ;  Reg.  v.  Lawrence, 
36  L.  T.  Rep.  N.  S.  404. 

Pretense  of  ability  to  secure  position. —  A 
false  assertion  that  one  has  the  ability  to 
secure  a  position  for  another  is  a  false  pre- 
tense. Com.  V.  Murphy,  96  Ky.  28,  27  S.  W. 
859,  16  Ky.  L.  Rep.  224;  People  v.  Winslow, 
39  Mich.  505;  Com.  v.  Parker,  Thach.  Cr. 
Cas.  (Mass.)  24.  But  see  Ranney  v.  People, 
22  N.  Y.  413. 

Pretense  of  authority  to  act  for  another. — 
Falsely  asserting  that  one  is  the  servant  or 
agent  of  another,  implying  as  it  does  that 
he  has  power  to  act  for  that  other,  consti- 
tutes a  false  pretense. 

Alabama. —  Bobbitt  v.  State,  87  Ala.  91,  6 
So.  378. 

Missouri. —  State  ».  Bayne,  88  Mo.  604. 

New  York. —  People  v.  Johnson,  12  Johns. 
292;  Heath's  Case,  1  City  Hall  Rec.  116; 
Johnson's  Case,  1  City  Hall  Rec.  21.    , 

North  Carolina. —  State  v.  Phifer,  65  N.  C. 
321. 

Texa^. —  Bozier  v.  State,  5  Tex.  App.  220. 

England. —  Reg.  v.  Archer,  3  C.  L.  R.  623,  6 
Cox  C.  C.  515,  Dears.  C.  C.  449,  1  Jur.  N.  S. 
479;  Reg.  v.  Burnsides,  Bell  C.  C.  282,  8  Cox 
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accused  ;  such  representations  are,  unless  they  are  merely  expressions  of  opinion, 
within  the  statute.** 

j.  Pufflng  Statements.  Certain  latitude  of  statement  hy  the  owner  in  regard 
to  goods  he  would  sell  has  always  been  allowed  by  the  courts  under  the  name  of 
"  puffing."  ^  Such  statements  frequently  take  the  form  of  false  representations 
as  to  the  value  or  worth  of  the  thing  given  in  exchange  for  the  property  of  the 
prosecutor,  and  where  they  do  they  are  regarded  as  legitimate,  and  not  within  the 
statute.^^     Where  the  false  representations  are  as  to  the  weight  of  articles  sold, 


C.  C.  370,  6  Jur.  N.  S.  1310,  30  L.  J.  M.  C. 
42,  3  L.  T.  Eep.  N.  S.  311,  9  Wkly.  Rep. 
37. 

64.  California. —  People  v.  Wasservogle,  77 
Cal.  173,  19  Pae.  270. 

Connecticut. —  State  v.  Penlev,  27  Conn. 
587.  • 

Georgia.— CnlYer  v.  State,  86  Ga.  197,  12 
S.  E.  746.  Ga.  Code  (1882),  §  4587,  pro- 
vides that  "  if  any  person,  by  false  repre- 
sentation of  Ms  own  respectability,  wealth,  or 
mercantile  correspondence  and  connections, 
shall  obtain,"  etc.,  he  shall  be  punished,  etc. 
One  who  represents  that  he  is  perfectly  solv- 
ent and  responsible  for  his  debts  and  is 
good  for  his  obligations  is  within  the  statute. 
Hathcock  v.  State,  88  Ga.  91,  13  S.  E.  959. 
The  word  "  wealth "  as  used  in  the  statute 
"  does  not  import  a  great  fortune  or  vast  pos- 
sessions .  .  .  but  its  real  meaning  is  the  pos- 
session or  ownership  of  such  means  or  prop- 
erty as  would  reasonably  entitle  one  to  expect 
and  receive  the  credit  he  seeks  to  obtain." 
Branham  v.  State,  96  Ga.  307,  309,  22  S.  E. 
957. 

Indiana. —  'Clififord  v.  State,  56  Ind.  245; 
Clarke  v.  State,  32  Ind.  67;  Casily  v.  State, 
32  Ind.  62. 

Iowa. — -State  v.  Carter,  112  Iowa  15,  83 
N.  W.  715;  State  v.  Reidel,  26  Iowa  430. 

Kentucky. — ^Com.  v.  Schwartz,  92  Ky.  510, 
18  S.  W.  775,  19  S.  W.  189,  13  Ky.  L.  Rep. 
929,  36  Am.  St.  Rep.  609. 

Missouri. —  State  v.  Dennis,  80  Mo.  589. 
'Mew  Hampshire. —  State  v.  Call,  48  N.  H. 
126. 

Pennsylvania. —  Com.   v.   Wallace,   114   Pa. 
St.  405,  6  Atl.  685,  60  Am.  Rep.  353;  Com, 
V.  Burdick,  2  Pa.  St.  163,  44  Am.  Dee.  186 
Com.  V.   Hutchinson,  2  Pars.  Eq.   Cas.   309 
Com.  V.  Alsop,  1  Brewst.  328,  6  Phila.  371 
Com.  V.  Keeper  Philadelphia  (^ounty  Prison, 
6  Phila.  78. 

Tennessee. —  Rothschild  v.  State,  13  Lea 
294. 

England. —  Reg.  v.  Howarth,  11  Cox  C.  C. 
588,  23  L.  T.  Rep.  N.  S.  503 ;  Rex  v.  Crossley, 
2  Lew.  C.  C.  164,  2  M.  &  Rob.  17. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  11. 

Contra.— State  v.  Sumner,  10  Vt.  587,  33 
Am.  Dec.  218. 

Necessity  of  written  representation. —  A 
false  representation  that  a  certificate  of  stock 
is  good  is  not  a,  representation  as  to  the 
ability  of  the  person  making  it  to  repay 
money  obtained  thereby,  within  Mass.  Gen. 
St.  c.  161,  §  54,  requiring  such  a  representa- 
tion to  be  in  writing.    Com.  v.  Coe,  115  Mass. 


481.  However,  a  false  representation  of  a 
purchaser,  made  to  induce  merchants  to  sell 
cloth  to  his  firm,  that  the  firm  had  an  order 
from  a  responsible  party  for  the  goods  when 
manufactured,  relates  to  the  purchaser's 
"  means  or  ability  to  pay,"  within  N.  Y.  Pen. 
Code,  §  544,  requiring  such  a  representation 
to  be  made  in  writing.  People  v.  Rothschild, 
42  Misc.   (N.  Y.)    123,  85  N.  Y.  Suppl.  1076. 

Financial  ability  of  third  person  see  State 
V.  Timmons,  58  Ind.  98;  Carlisle  v.  Mfc- 
Namara,  48  Me.  424;  Haines  v.  Territory,  3 
Wyo.  167,  13  Pae.  8. 

Representation  of  lack  of  financial  ability. 
—  In  Reg.  V.  Jones,  3  C.  &  K.  346,  4  Cox 
C.  C.  198,  1  Den.  C.  C.  551,  14  Jur.  533,  19 
L.  J.  M.  C.  162,  4  N.  Sess.  Cas.  353,  T.  &  M. 
270,  the  court  applied  the  rule  of  the  text 
to  statements  of  lack  of  financial  ability 
made  in  a  begging  letter. 

65.  People  v.  Morphy,  100  Cal.  84,  34  Pae. 
623,  holding  that  a  prosecution  for  obtaining 
money  under  false  pretenses  cannot  be  main- 
tained by  reason  of  representations  by  a 
traveling  salesman  to  a  customer  as  to  the 
importance  of  the  house  he  represented,  and 
the  cheapness  of  its  prices  compared  with 
others,  where  the  goods  sold  are  as  repre- 
sented, and  are  sold  for  a  fair  price.  How- 
ever, the  rule  as  to  puffing  does  not  apply  to 
representations  made  to  a  person  to  enter  into 
the  confidential  relation  of  partner.  Com.  v. 
Brown,   167  Mass.   144,  45  N.  E.   1. 

Puffing  and  cheapening. —  Several  judges 
compare  the  pufiing  by  the  seller  to  the 
cheapening  by  the  buyer,  and  intimate  a  fear 
that  to  hold  the  former  indictable  ^ould 
make  the  latter  a  crime.  The  obvious  dis- 
tinction is  that  the  p'ufiing  is  calculated  to 
defraud  the  buyer,  since  he  rarely  knows  the 
character  of  the  goods  he  is  buying  as  well  as 
does  the  seller  who  owns  the  goods;  whereas 
the  cheapening  can  rarely  have  any  efi^ect  on 
the  seller,  and  therefore  the  goods  would  not 
be  obtained  by  means  of  such  depreciatory 
words. 

66.  State  v.  Patty,  97  Iowa  373,  66  N.  W. 
727;  People  v.  King,  15  N.  Y.  App.  Div.  84, 
44  N.  Y.  Suppl.  287  (holding  that  the  rule 
of  the  text  applies  where  the  property  is  ob. 
tained  by  false  statements  of  the  value  of 
services  rendered  by  defendant)  ;  Reg.  v. 
Dates,  3  C.  L.  R.  661,  6  Cox  C.  C.  540,  Dears. 
C.  C.  459,  1  Jur.  N.  S.  429,  24  L.  J.  M.  C. 
123,  3  Wklv-  Rep.  402;  Reg.  v.  Williamson, 
11  Cox  C.  C.  328,  21  L.  T.  Rep.  N.  S.  444; 
Rex  V.  Reed,  7  C.  &  P.  848,  32  E.  C.  L.  904. 
See,  however.  People  v.  Peckens,  153  N.  Y. 
576,  47  N.  E.  883  [affirming  12  N.  Y.  App. 
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whether  they  are  indictable  is  still  an  unsettled  question ;  if  made  in  demanding 
the  price,  and  after  the  articles  have  been  delivered,  and  especially  if  some  token 
or  some  artifice  is  used  to  throw  the  buyer  off  his  guard,  they  are  within  the 
statute ;"  bat  if  made  during  the  course  of  the  negotiation  of  sale,**  or  in  selling 
an  article  for  a  lump  sum  and  made  for  the  purpose  of  inducing  the  purchaser 
to  complete  the  bargain,*'  there  is  authority  for  saying  that  they  are  not  within 
the  statute.  Where  the  representations  are  as  to  the  quality  of  the  goods  sold 
they  are  not  within  the  statute,™  unless  they  amount  to  statements  of  speciiic 
facts  in  regard  to  the  goods,''^  or  unless  they  are  as  to  tlie  identity  or  species  of 
the  articles  sold,'''  in  which  case  they  are  within  the  statute. 


Div.  626,  43  N.  Y.  Suppl.  1160];  Reg.  v. 
Jessop,  7  Cox  C.  C.  399,  Dears.  &  B.  442,  4 
Jur.  N.  S.  123,  27  L.  J.  M.  C.  70,  6  Wkly. 
Rep.  245,  where  the  court  refused  to'  apply 
the  rule  to  a,  representation  that  a  pound 
note  was  a  five-pound  note. 

These  cases  must  be  distinguished  from 
those  where  the  representation  is  as  to  quality 
and  kind,  the  representation  of  value  being 
inferential.  See  cases  cited  infra,  note  70 
et  seq. 

67.  Jones  v.  State,  99  Ga.  46,  25  S.  E.  617; 
Reg.  f.  Ragg,  Bell  C.  C.  214,  8  Cox  C.  C. 
262,  6  Jur.  N.  S.  178,  29  L.  J.  M.  C.  86,  1 
L.  T.  Rep.  N.  S.  337,  8  Wkly.  Rep.  193;  Reg. 
V.  Lee,  9  Cox  C.  C.  460,  L.  &  C.  418,  33  L.  J. 
M.  C.  129,  10  L.  T.  Rep.  N.  S.  348,  12  Wkly. 
Rep.  750 ;  Reg.  v.  Sherwood,  7  Cox  C.  C.  270, 
Dears.  &  B.  251,  3  Jur.  N.  S.  547,  26  L.  J. 
M.  C.  81,  5  Wkly.  Rep.  577  [overruling  Rex 
V.  Reed,  7  C.  &  P.  848,  32  E.  C.  L.  904] ;  Reg. 
V.  Eagleton,  3  C.  L.  R.  1145,  6  Cox  C.  C.  559, 
Dears.  C.  C.  515,  1  Jur.  N.  S.  940,  24  L.  J. 
M.  C.  158,  4  Wkly.  Rep.  17.  And  see  Reg.  v. 
Kerrigan,  9  Cox  C.  C.  441,  L.  &  C.  383,  33 
L.  J.  M.  C.  71,  9  L.  T.  Rep.  N.  S.  843,  12 
Wkly.  Rep.  416.  But  see  People  v.  Rice,  13 
N.  Y.  Suppl.  161. 

68.  See  Reg.  v.  Lee,  9  Cox  C.  C.  460, 
L.  &  C.  418,  33  L.  J.  M.  C.  129,  10  L.  T.  Rep. 
N.  S.  348,  12  Wkly.  Rep.  750  (per  Pollock, 
C.  B.)  ;  Reg.  v.  Sherwood,  7  Cox  C.  C.  27, 
Dears.  &  B.  251,  3  Jur.  N.  S.  547,  26  L.  J. 
M.  C.  81,  5  Wkly.  Rep.  577  (per  Cockburn, 
C.  J;,  and  Pollock,  C.  B.)  ;  Reg.  v.  Reed,  7 
C.  &  P.  848,  32  E.  C.  L.  904. 

69.  Reg.  V.  Ridgway,  3  F.  &  F.  838,  per 
Bramwell,  B. 

70.  Reg.  V.  Levine,  10  Cox  C.  C.  374;  Reg. 
V.  Lee,  8  Cox  C.  C.  233  (where  defendant 
oflFered  a  chain  in  pledge  to  a  pawnbroker, 
and  required  money  to  be  advanced  upon  it, 
representing  that  it  was  gold,  and  it  turned 
out  to  be  a  compound  of  brass,  silver,  and 
gold,  but  the  gold  was  very  minute  in  quan- 
tity) ;  Reg.  !,•.  Bryan,  7  Cox  C.  C.  312,  Dears. 
&  B.  265,  3  Jur.  N.  S.  620,  26  L.  J.  M.  C.  84, 
5  Wkly.  Rep.  598  (where  defendant  offered 
spoons  in  pledge  to  pawnbrokers,  and  falsely 
stated  that  they  were  of  the  best  quality; 
that  they  were  equal  to  Elkington's  A;  that 
the  foundation  was  of  the  best  material;  and 
that  they  had  as  much  silver  on  them  as 
Elkington's  A). 

71.  Illinois. —  Jackson  v.  People,  126  111. 
139,  18  N.  E.  286. 

Neiv  York. —  People  v.  Peckens,  153  N.  Y. 
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576,  47  N.  E.  883  [affirming  12  N.  Y.  App. 
Div.  626,  43  N.  Y.  Suppl.  1160]. 

OAio.— Bartlett  v.  State,  28  Ohio  St.  669. 

Pennsylvania. —  Com.  v.  Sebring,  1  Pa. 
Dist.  163. 

England. —  Reg.  v.  Ardley,  L.  R.  1  C.  C. 
301,  12  Cox  C.  C.  23,  40  L.  J.  M.  C.  85,  24 
L.  T.  Rep.  N.  S.  193,  19  Wkly.  Rep.  478 
(where  the  prisoner  induced  prosecutor  to 
purchase  a  chain  from  him  by  fraudulently 
representing  it  was  fifteen-carat  gold,  when 
in  fact  it  was  only  of  a  quality  a  trifle  better 
than  six-carat)  ;  Reg.  v.  Suter,  10  Cox  C.  C. 

577,  17  L.  T.  Rep.  N.  S.  177,  16  Wkly.  Rep. 
141 ;  Reg.  v.  Roebuck,  7  Cox  C.  C.  126,  Dears. 
&  B.  24,  2  Jur.  N.  S.  597,  25  L.  J.  M.  C.  101, 
4  Wkly.  Rep.  514. 

73.  State  v.  Mills,  17  Me.  211;  Reg.  v. 
Foster,  2  Q.  B.  D.  301,  13  Cox  C.  C.  393, 
46  L.  J.  M.  C.  128,  36  L.  T.  Rep.  N.  S.  34; 
Reg.  V.  Goss,  Bell  C.  C.  208,  8  Cox  C.  C.  262, 

6  Jur.  N.  S.  178,  29  L.  J.  M.  C.  86,  1  L.  T. 
Rep.  N.  S.  337,  8  Wkly.  Rep.  193  (where  a 
seller  contrived  to  pass  off  tasters  of  cheese 
as  if  extracted  from  the  cheese  offered  for 
sale,  whereas  they  were  extracted  from  an- 
other cheese  of  superior  quality)  ;  Reg.  v. 
Abbott,  2  C.  &  K.  630,  2  Cox  C.  C.  430,  1 
Den.  C.  C.  273,  61  E.  C.  L.  630;  Reg.  v.  Ball, 
C.  &  M.  249,  41  E.  C.  L.  140;  Reg.  v.  Jessop, 

7  Cox  C.  C.  399,  Dears.  &  B.  442,  4  Jur. 
N.  S.  123,  27  L.  J.  M.  C.  70,  6  Wkly.  Rep. 
245;  Reg.  v.  Dundas,  6  Cox  C.  C.  380;  Reg.  v. 
Stevens,  1  Cox  C.  C.  83. 

A  mere  misnaming  of  property  offered  in 
exchange,  its  value  in  no  wise  depending  on 
its  name,  is  not  a  false  pretense.  State  v. 
Dyer,  41  Tex.  520.  In  this  case  defendant 
represented  that  a  promissory  note  was  a 
draft.  The  true  reason  for  the  decision  would 
seem  to  be  that  prosecutor  did  not  rely  on  the 
pretense. 

Representations  as  to  animals. —  One  who  in 
selling  or  exchanging  a  cow  falsely  and  with 
fraudulent  intent  represents  her  as  having 
certain  milk-yielding  capacity  (Parks  v. 
State,  94  Ga.  601,  20  S.  E.  430),  or  who 
falsely  represents  a  horse  to  be  sound  (State 
V.  Patty,  97  Iowa  373,  66  N.  W.  727 ;  State  v. 
Stanley,  64  Me.  157;  Com.  v.  Jackson,  132 
Mass.  16;  Watson  v.  People,  87  N.  Y.  561, 
41  Am.  Rep.  297  [affirming  26  Hun  76]  ; 
State  V.  Mangum,  116  N.  C.  998,  21  S.  E. 
189;  State  v.  Burke,  108  N.  C.  750,  12  S.  E. 
1000 ;  State  v.  Sherrill,  95  N.  C.  663.  Contra, 
State  V.  Heffner,  84  N.  C.  751;  State  v. 
Holmes,  82  N.  C.  607)  is  within  the  statute. 
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k.  Nature  of  Fact  Represented,  If  the  representation  be  of  a  past  or  existing 
fact,  the  nature  of  the  fact  is  generally  immaterial.  Other  elements  of  the  crime 
appearing,  one  who  represents  himself  to  be  another,  or  assumes  a  fictitious 
name,''^  or  represents  that  he  has  performed  services  that  he  has  not  performed,'* 
or  submits  false  proofs  of  loss  of  property ,'''  or  a  false  claim  for  personal  injuries,'* 
or  misreads  a  deed  to  an  illiterate  person,'"  or  falsely  pretends  to  own  property,™ 
or  falsely  represents  that  property  he  owns  is  unencumbered,'"  or  makes  false  rep- 
resentations as  to  his  business,^"  makes  a  sufficient  pretense  to  render  him  crimi- 
nally liable.  However,  a  false  representation  as  to  an  act  done  or  omitted  by 
prosecutor  himself,^'  or  of  the  advisability  of  prosecutor's  doing  an  act,^^  has  been 
held  not  to  be  within  the  statute. 

3.  Form  —  a.  In  General.  A  false  pretense  may  be  made  either  expressly  ^  or 
by  implication.^  So  the  form  of  words  in  which  the  pretense  is  couched  is  imma- 
terial ;  if  they  are  intended  to  create  and  do  create  the  impression  that  defend- 
ant is  making  a  representation  as  to  a  present  or  past  fact,  the  pretense  is  within 
the  statute.^ 


73.  /Hmoi«.— Hoge  v.  First  Nat.  Bank,  18 
111.  App.  501.  ■ 

Iowa. —  State  v.  Goblej  60  Iowa  447,  15 
N.  W.  272. 

Massachusetts. —  Com.  v.  Drew,  19  Pick. 
179. 

Oregon. —  State  v.  Renick,  (1899)  56  Pao. 
275. 

Pennsylvania. —  Com.  v.  Springs,  2  Leg. 
Gaz.  93. 

England. —  Reg.  v.  Bloomfield,  C.  &  M.  537, 
6  Jur.  224,  41  E.  C.  L.  293. 

False  pretense  as  to  official  position. —  One 
may  be  guilty  of  obtaining  money  by  false 
pretenses  as  to  his  official  position,  if  the 
party  defrauded  relies  on  such  statement. 
Jackson  v.  State,  118  Ga.  125,  44  S.  E. 
833 

74.  Com.  V.  Barnett,  95  Ky.  302,  25  S.  W. 
109,  15  Ky.  L.  Rep.  619;  People  v.  Reavey, 
38  Hun  (N.  Y.)  418,  39  Hun  (N.  Y.)  364; 
State  V.  Dickson,  88  N.  C.  643. 

75.  People  v.  Byrd,  1  Wheel.  Cr.  (N.  Y.) 
242,  where,  after  a  fire  which  destroyed  de- 
fendant's factory,  he  included  in  his  proofs 
of  loss  a  machine  which  had  been-  removed 
before  the  fire  occurred,  and  collected  its 
value  from  the  insurance  company. 

76.  Com.  V.  Burton,  183  Mass.  461,  67 
N.  E.  419. 

77.  Webster  v.  People,  92  N.  Y.  422,  1 
N.  Y.  Cr.  190. 

78.  Arkansas. —  Donohoe  v.  State,  59  Ark. 
375,  27  S.  W.  226. 

Georgia. —  Williams  v.  State,  105  Ga.  606, 
31  S.  E.  546,  Mikell  Caa.  Cr.  L.  100. 

Iowa. —  State  v.  Kealy,  89  Iowa  98,  56 
N.  W.  284. 

Massachusetts. —  Com.  v.  Lee,  149  Mass. 
179,  21  N.  E.  299;  Com.  v.  Lincoln,  11  Allen 
233. 

Michigan. —  People  v.  Oscar,  105  Mich.  704, 
63  N.  W.  971. 

New  York. —  People  v.  Kendall,  25  Wend. 
399,  37  Am.  Dec.  240. 

Statements  as  to  financial  ability  or  con- 
dition see  supra.  IV,  C,  2,  i. 

79.  State  v.  Butler,  47  Minn.  483,  50  N.  W. 
532;  State  v.  Munday,  78  N.  C.  460;  Reg.  v. 

[36] 


Meakin,  11  Cox  C.  C.  270,  20  L.  T.  Rep.  N.  S. 
544,  17  Wkly.  Rep.  683. 

It  is  an  offense  to  effect  a  sale  of  a  mort- 
gage on  realty  by  false  representations  that 
it  is  a  first  lien  on  the  premises.  People  v. 
Sully,  5  Park.  Cr.  (N.  Y.)   142. 

80.  Kentucky. —  Taylor  v.  Com.,  94  Ky. 
281,  22  S.  W.  217,  15  Ky.  L.  Rep.  49. 

Massachusetts. —  Com.  v.  Stevenson,  127 
Mass.  446. 

Michigan. —  Higler  v.  People,  44  Mich.  299, 
6  N.  W.  664,  38  Am.  Rep.  267. 

New  York. —  People  v.  Dalton,  2  Wheel.  Cr. 
161. 

Wisconsin. —  State  v.  Gross,  62  Wis.  41,  21 
N.  W.  802. 

England. —  Reg.  v.  Crab,  11  Cox  C.  C.  85, 
18  L.  T.  Rep.  N.  S.  370,  16  Wkly.  Rep.  732. 

A  representation  that  defendant  had  a  part- 
ner when  in  fact  the  partner  was  a  man  of 
straw  engaged  for  the  purpose  of  gaining 
fraudulent  credit  constituted  a  false  pretense. 
Com.  v.  Hershell,  Thach.  Cr.  Cas.  (Mass.)  70. 

81.  Com.  V.  Norton,  11  Allen  (Mass.)  266, 
holding  that  a  false  statement  to  another 
that  defendant  had  on  a  previous  day  paid 
him  a  bank-bill  and  had  not  received  back 
the  proper  change  is  not  within  Mass.  Gen. 
St.  c.  161,  §  54,  punishing  the  obtaining  of 
goods  by  false  pretenses.  Contra,  Reg.  v. 
Woolley,  3  C.  &  K.  98,  4  Cox  C.  C.  193,  1 
Den.  C.  C.  559,  14  Jur.  465,  19  L.  J.  M.  C. 
165,  4  N.  Sess.  Cas.  341,  T.  &  M.  279. 

82.  Com.  V.  Springer,  8  Pa.  Co.  Ct.  115, 
holding  that  a  false  statement  that  it  is 
necessary  for  prosecutrix  to  own  certain 
shares  in  a  corporation  in  order  that  she  may 
participate  in  a  drawing  of  lots,  although 
made  by  defendant  for  the  purpose  of  induc- 
ing prosecutrix  to  buy  the  shares,  is  not  a 
false  pretense  such  as  will  support  a  con- 
viction. 

83.  State  v.  Bourne,  86  Minn.  432,  90 
N.  W.  1108.    And  see  oases  cited  passim,  IV. 

84.  See  infra,  IV,  C,  3,  b,  c.  And  see  eases 
cited  passim,,  IV. 

85.  Indiana. —  Maley  v.  State,  31  Ind.  192. 
Iowa. —  See  State  v.  Fooks,  65  Iowa  196, 

452,  21   N.  W.   561,  773,  which  carries  this 

[IV,  C,  3,  a] 
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b.  Acts.  A  false  pretense  or  representation  may  be  made  by  act  as  well  as  by 
word.^^  Passing  ofE  a  worthless  check  or  draft,  or  a  check  which  accused  has  no 
reason  to  suppose  will  be  honored,  comes  within  the  above  rule,  for  it  is  tanta- 
mount to  a  representation  that  accused  has  credit  with  the  drawee  to  the  amount 
of  the  paper  "    And  the  same  principle  applies  to  the  presentation  of  false  war- 


doctrine  to  an  extent  that  would  seem  to 
abolish  the  distinction  between  representa- 
tions of  fact  and  statements  as  to  future 
events. 

Kentucky. —  Com.  v.  Murphy,  96  Ky.  28,  27 
S.  W.  859,  16  Ky.  L.  Eep.  224  (holding  that 
where  defendant  asked  prosecutor  if  he  would 
like  to  have  a  job  as  night  watchman  on  a 
railroad,  saying  that  he  (defendant)  could 
give  it  to  him,  the  statement  was  equivalent 
to  a  representation  that  defendant  was  in 
the  employ  of  the  railroad  company  and  that 
he  had  authority  to  hire  prosecutor)  ; 
Glackan  v.  Com.,  3  Mete.  232. 

Massachusetts. —  Com.  v.  Hulbert.  12  Meto. 
446. 

Missouri. —  State  v.  Dennis,  80  Mo.  589. 

New  York. —  Lesser  v.  People,  73  N.  Y.  78 
[affirming  12  Hun  668] ;  Smith  v.  People,  47 
N.  Y.  303. 

Pennsylvania. —  Com.  v.  Mullen,  4  Pa.  Dist. 
656. 

England. —  Reg.  v.  Randell,  16  Cox  C.  C. 
335,  52  J.  P.  359,  57  L.  T.  Rep.  N.  S.  718; 
Reg.  V.  Powell,  15  Cox  C.  C.  568,  49  J.  P. 
183,  54  L.  J.  M.  C.  26,  51  L.  T.  Rep.  N.  S. 
713;  Reg.  V.  Davis,  11  Cox  C.  C.  181,  19 
L.  T.  Rep.  N.  S.  325,  17  Wkly.  Rep.  127; 
Reg.  V.  Burrows,  11  Cox  C.  C.  258,  20  L.  T. 
Rep.  N.  S.  499,  17  Wkly.  Rep.  682;  Reg.  v. 
Giles,  10  Cox  C.  C.  44,  11  Jur.  N.  S.  119,  L. 
&  C.  502,  34  L.  J.  M.  C.  50,  11  L.  T.  Rep. 
N.  S.  643,  13  Wkly.  Rep.  327 ;  Reg.  v.  Smith, 
6  Cox  C.  C.  314;  Reg.  v.  Coulson,  4  Cox  C.  C. 
227,  1  Den.  C.  C.  592,  14  Jur.  557,  19  L.  J. 
M.  C.  182,  T.  &  M.  332;  Rex  v.  Parker,  7 
C.  &  P.  825,  2  Moody  C.  C.  1,  32  E.  C.  L. 
893.  See,  however,  Reg.  v.  Partridge,  6  Cox 
C.  C.  182  (where  a  railway  company  was 
accustomed  to  advance  money  to  persons 
sending  goods  over  the  road  on  the  faith  of 
receiving  such  sums  back  from  the  consignee 
on  delivery,  and  defendant  gave  the  shipping 
clerk  a  box  with  a  card  on  which  was  writ- 
ten "  Case  to  B,  10  shillings  to  pay  "  and  re- 
ceived the  ten  shillings,  and  the  box  was  sent 
to  B  but  the  address  was  found  to  be  ficti- 
tious and  the  box  to  contain  nothing  but  rub- 
bish, and  it  was  held  that  the  representation 
on  the  card  that  there  would  be  ten  shillings 
to  pay  did  not  involve  the  assertion  that  the 
box  was  of  value)  ;  Rex  v.  Douglas,  1  Moody 
C.  C.  462  (where  an  indictment  charged  de- 
fendant with  falsely  pretending  to  prosecu- 
tor, whose  mare  and  gelding  had  strayed, 
that  W  would  tell  him  where  they  were  if 
he  would  give  him  a,  sovereign  down,  and 
prosecutor  gave  the  sovereign,  but  defendant 
refused  to  tell  where  the  animals  were,  and 
it  was  held  that  the  indictment  should  have 
stated  that  defendant  pretended  to  know 
where  the  animals  were). 

Canada. —  Reg.  v.  Lee,  23  U.  C.  Q.  B.  340, 

[IV,  C,  3,  b] 


holding  that  a  threat  to  sue  prosecutor  on  a 
note  given  by  him  to  defendant  and  which 
defendant  has  already  sold  amounts  to  a  pre- 
tense that  he  owns  the  note  and  is  in  a  posi- 
tion to  sue. 

Impression  intended  to  be  conveyed  and  in 
fact  conveyed  as  question  for  jury  see  infra, 
VIII,  D,  1. 

86.  Iowa.—  State  v.  Goble,  60  Iowa  447,  15 
N.  W.  272.  ■ 

Kentucky. —  Com.  v.  Murphy,  96  Ky.  28,  27 
S.  W.  859,  16  Ky.  L.  Rep.  224. 

Massachusetts. —  Com.  v.  Mulrey,  170  Mass. 
103,  49  N.  E.  91;  Com.  v.  Drew,  19  Pick. 
179. 

Minnesota. —  State  v.  Bourne,  86  Minn.  432, 
90  N.  W.  1108. 

New  York. —  Fowler  v.  People,  18  How.  Pr. 
493. 

North  Carolina. —  State  v.  Wilkerson,  98 
N.  C.  696,  3  S.  E.  683. 

Pennsylvama. —  Com.  v.  Warner,  1  York 
Leg.  Rec.  35. 

England. —  Reg.  v.  Bull,  13  Cox  C.  C.  608, 
36  L.  T.  R«p.  N.  S.  376 ;  Reg.  v.  Murphy,  Ir.  R. 
10  C.  L.  508,  13  Cox  C.  C.  298,  Mikell  Cas. 
Cr.  L.  852.  The  case  of  Rex  v.  Barnard,  7 
C.  &  P.  784,  32  E.  C.  L.  871,  where  a  person 
obtained  goods  at  Oxford  by  appearing  in 
a  commoner's  cap  and  gown,  is  usually  cited 
as  authority  for  the  principle  that  acts  are 
sufficient.  In  that  case,  however,  there  was 
false  pretense  in  words,  the  case  stating  that 
defendant  "  stated  he  belonged  to  Magdalen 
college." 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  6. 

Illustrations. —  The  act  of  selling  property 
has  been  held  to  be  a  representation  of  owner- 
ship. Reg.  V.  Sampson,  49  J.  P.  807,  52 
L.  T.  Rep.  N.  S.  772.  See  also  Reg.  v.  Hazzle- 
wood,  48  J.  P.  151.  Assuming  to  be  the  per- 
son mentioned  in  a  money  order  is  a  repre- 
sentation that  the  person  presenting  it  is 
the  person  mentioned.  Rex  v.  Story,  R.  &  R. 
60.  Pointing  out  a  lot  to  prosecutor  as  the 
one  sold  him  by  defendant  when  in  fact  it  is 
not  is  equivalent  to  a  declaration  that  it  is 
such  lot.  State  v.  McConkey,  49  Iowa 
499.  It  is  a  false  pretense  to  send  to  prose- 
cutor an  order  for  goods  written  under  a 
letter  head  reciting  that  defendant  is  a  dealer 
in  grain.  Taylor  v.  Com.,  94  Ky.  281,  22  S.  W. 
217,  15  Ky.  L.  Rep.  49.  See,  however,  Cowan 
V.  State,  41  Tex.  Cr.  617,  56  S.  W.  751. 
Merely  opening  and  keeping  an  account  with 
a  bank  under  an  assumed  name,  although 
part  of  a  stratagem  to  defraud  the  bank,  is 
not  a  false  pretense.  Com.  v.  Drew,  19  Pick. 
(Mass.)    179. 

87.  California. —  ^People  v.  Wasservogle,  77 
Cal.  173,  19  Pac.  270;  People  v.  Donaldson, 
70  Cal.  116,  11  Pac.  681. 
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rants  or  orders,  or  valid  warrants  illegally  obtained,^^  and  to  the  passing  of  notes 
of  a  bankrupt  bank,*'  or  promissory  notes  of  a  third  person.'"  Since  promises 
are  not  witMn  the  statute,''  if  the  act  of  defendant  implies  only  a  promise  it  is 
not  indictable.'* 

e.  Silence.     As  a  general  rule  mere  non-disclosure  of  facts  known  to  the 


Illinois. —  Barton  v.  People,  135  111.  405,  25 
N.  E.  776,  25  Am.  St.  Rep.  375,  10  L.  R.  A. 
202. 

N&w  York. —  Lesser  v.  People,  73  N.  Y.  78 
[affirming  12  Hun  668]  ;  Foote  v.  People,  17 
Hun  218.  Contra,  Stuyvesant's  Case,  4  City 
Hall  Eec.  156 ;  In  re  Allen,  3  City  Hall  Rec. 
118. 

Pennsylvania. —  Com.  v.  Collins,  8  Phila. 
609. 

England. —  Reg.  v.  Hazelton,  L.  R.  2  C.  C. 
134,  13  Cox  C.  C.  1,  44  L.  J.  M.  C.  11,  31 
L.  T.  Rep.  N.  S.  451,  23  Wkly.  R«p.  139;  Rex 
V.  Jackson,  3  Campb.  370,  14  Rev.  Rep.  756. 
See  also  Rex  v.  Cosnett,  20  Cox  C.  C.  6,  65 
J.  P.  472,  84  L.  T.  Rep.  N.  S.  800,  49  Wkly. 
Rep.  633. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
i  6. 

Contra.— Blackwell  v.  State,  41  Tex.  Cr. 
104,  51  S.  W.  919,  96  Am.  St.  Rep.  778; 
Brown  v.  State,  37  Tex.  Cr.  104,  38  S.  W. 
1008 ;  Ayers  v.  State,  37  Tex.  Cr.  1,  38  S.  W. 
792.  And  see  New  York  cases  cited  supra, 
this  note. 

However,  one  who  presents  his  own  check 
to  a  bank  in  which  he  has  an  account  is  not 
within  the  statute,  since  the  act  implies  only 
a  request  to  pay.  Com.  v.  Drew,  19  Pick. 
(Mass.)  179.  The  passing  of  a  check  is  not 
a  representation  that  the  person  passing  it 
has  at  the  time  money  to  the  amount  of  its 
face  in  the  bank  on  which  it  is  drawn,  since 
he  may  have  authority  from  the  bank  to  over- 
draw. See  Reg.  v.  Hazelton,  L.  R.  2  C.  C. 
134,  13  Cox  C.  C.  1,  44  L.  J.  M.  G.  11,  31  L.  T. 
Rep.  N.  S.  451,  23  Wkly.  Rep.  139.  Where 
defendant,  when  he  negotiated  the  check,  had 
good  reason  to  believe,  and  did  honestly  be- 
lieve, that  he  was  entitled  to  draw  it,  and  that 
it  would  be  paid  in  the  usual  course  of  busi- 
ness, he  cannot  be  convicted.  State  v.  John- 
son, 77  Minn.  267,  79  N.  W.  968;  Williams  v. 
State,  34  Tex.  Cr.  606,  31  S.  W.  649;  Reg.  v. 
Walne,  11  Cox  C.  C.  647,  23  L.  T.  Rep.  N.  S. 
748.  To  sustain  a  conviction  the  false  repre- 
sentation must  have  some  bearing  on  the 
question  whether  the  cheek  will  be  paid,  or 
relate  to  the  responsibility  of  the  drawer  or 
payee.  People  v.  Whiteman,  72  N.  Y.  App. 
Div.  90,  76  N.  Y.  Suppl.  211,  Mikell  Cas. 
Cr.  L.  876. 

A  merely  colorable  deposit  in  the  bank  on 
which  the  check  is  drawn  does  not  relieve  the 
drawer  from  criminal  liability.  Reg.  v. 
Hazelton,  L.  R.  2  C.  C.  134,  13  Cox  C.  C.  1, 
44  L.  J.  M.  C.  11,  31  L.  T.  Rep.  N.  S.  451,  23 
Wkly  Rep.  139. 

The  fact  that  the  check  is  post  dated  does 
not  take  it  out  of  the  statute.  Barton  v.  Peo- 
ple, 35  111.  App.  573 ;  Lesser  r.  People,  73  N.  Y. 
78  [affirming  12  Hun  668]  fcheck  of  third  per- 
son) ;  Foote  V.  People,  17  Hun  (N.  Y.)  218; 


Rex  V.  Parker,  7  C.  &  P.  825,  2  Moody  C.  C. 
1,  32  E.  C.  L.  893;  Reg.  v.  Hughes,  1  F.  &  F. 
355. 

88.  Kansas. —  State  v.  McDonald,  59  Kan. 
241,  52  Pac.  453. 

Michigan. —  People  v.  Luttermoser,  122 
Mich.  562,  81  N.  W.  565. 

Minnesota. —  State  v.  Southall,  77  Minn. 
296,  79  N.  W.  1007. 

Pennsylvania. —  Com.  v.  Sweet,  4  Pa.  Dist. 
136,  16  Pa.  Co.  Ct.  198. 

England. —  Rex  v.  Douglass,  1  Campb.  212, 
7  C.  &  P.  785  note,  32  E.  C.  L.  871;  Reg.  v. 
Leonard,  2  C.  &  K.  514,  3  Cox  C.  C.  284, 
1  Den.  C.  C.  304.  61  E.  C.  L.  514;  Re  Pinter, 
17  Cox  C.  C.  497,  66  L.  T.  Rep.  N.  S.  324; 
Reg.  V.  Hunter,  10  Cox  C.  C.  642,  17  L.  T. 
Rep.  N.  S.  321,  16  Wkly.  Rep.  342;  Mitchell's 
Case,  2  East  P.  C.  830 ;  Rex  v.  Freeth,  R.  &  R. 
94. 

Canada. —  Reg.  v.  Campbell,  18  U.  C.  Q.  B. 
413. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§6. 

89.  Com.  V.  Stone,  4  Mete.  (Mass.)  43  (so 
holding,  although  the  note  is  of  some  value)  ; 
Reg.  V.  Dowey,  11  Cox  C.  C.  115,  37  L.  J. 
M.  C.  52,  17  L.  T.  Rep.  N.  S.  481,  16  Wkly. 
Rep.  344  [overruling  by  implication  Reg.  v. 
Williams,  7  Cox  C.  C.  351].  But  see  Rex  v. 
Spencer,  3  C.  &  P.  420,  14  E.  C.  L.  642;  Reg. 
V.  Evans,  Bell  C.  C.  187,  8  Cox  C.  C.  257,  5 
Jur.  N.  S.  1361,  29  L.  J.  M.  C.  20,  1  L.  T. 
Rep.  N.  S.  108,  8  Wkly.  Rep.  48. 

Proof  of  bankruptcy. —  It  is  not  necesssary 
to  a  conviction  for  obtaining  by  false  pretense 
in  passing  a  note  of  a  bankrupt  bank  to  show 
procedings  in  bankruptcy;  evidence  that  the 
bank  had  stopped  payment  forty  years  pre- 
viously is  sufficient  proof  of  the  worthless- 
ness  of  the  note.  Reg.  v.  Dowey,  11  Cox  C.  C. 
115,  37  L.  J.  M.  C.  52,  17  L.  T.  Rep.  N.  S. 
481,  16  Wkly.  Rep.  344. 

90.  Reg.  V.  Davis,  18  U.  C.  Q.  B.  180,  hold- 
ing that  the  passing  of  the  note  amounts  to 
a  representation  that  it  has  not,  to  the  knowl- 
edge of  the  person  passing  it,  been  paid  either 
wholly  or  to  such  an  extent  as  to  make  it  a 
wholly  inadequate  consideration  for  the  prop- 
erty obtained  by  it.  See  Com.  ».  Stone,  4 
Mete.   (Mass.)   43. 

91.  See  supra,  IV,  C,  2,  b. 

92.  Tefft  V.  Windsor,  17  Mich.  486. 

A  person  who  orders  and  consumes  a  meal 
at  a  restaurant  without  being  possessed  of 
the  means  to  pay  for  it  does  not  obtain  goods 
by  false  pretenses  within  Larceny  Act  ( 1861 ) , 
§  88,  but  does  incur  a  debt  by  fraudulently 
obtaining  credit  so  as  to  constitute  an  offense 
within  Debtors  Act  (1869),  §  13.  Reg.  v. 
Jones,  [1898]  1  Q.  B.  119,  67  L.  J.  Q.  B.  41, 
77  L.  T.  Rep.  N.  S.  503,  Mikell  Cas.  Cr.  li. 
853. 

[IV,  C,  3,  e] 
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defendant,  even  though  such  disclosure  would  deter  prosecutor  from  parting  with 
his  property,  is  not  a  false  pretense.'* 

4.  To  Whom  Pretense  Must  Be  Made.'*  It  is  not  necessary  that  the  false  pre- 
tense be  made  directly  to  the  person  from  whom  the  property  is  obtained.''  If 
it  is  made  in  his  presence,'^  or  to  an  agent  with  power  to  part  with  the  title  to  the 
property,'''  or  to  a  third  person  and  by  him  communicated  to  the  owner,'^  or  even 
to  the  public  generally  by  an  advertisement,"  it  is  sufficient  to  bring  the  case 
within  the  statute. 

5.  Tendency  to  Deceive.  The  language  of  the  statute  "  by  any  false  pretense  " 
is  broad  enough  to  include  every  misrepresentation,  however  absurd  or  irrational, 
or  however  easily  detected ;  but  in  the  construction  of  the  statute  the  courts  have 
in  a  greater  or  less  degree  narrowed  its  scope  by  excluding  certain  kinds  of  rep- 
resentations from  its  operation.'  Some  courts  hold  that  the  pretense  to  be  indict- 
able must  be  such  as  is  calculated  to  impose  upon  a  person  of  ordinary  prudence 
and  caution.'     Other  courts  express  it  in  the  more  general  form  that  a  naked  lie 


93.  Georgia. —  Crawford  f.  State,  117  Ga. 
247,  43   S.  E.   762. 

Maine. —  Cross  i'.  Petros,  1  Me.  378,  10  Am. 
Dec.  78. 

Massachusetts. —  Com.  v.  Eastman,  1  Cush. 
189,  48  Am.  Dec.  596. 

Michigan. —  Teflft  v.  Windsor,  17  Mich. 
486. 

'New  York. —  People  v.  Baker,  96  N.  Y.  340; 
People  V.  Moore,  37  Hun  84. 

Tennessee. —  Moulden  v.  State,  5  Lea  577, 
holding  that  one  is  not  liable  to  indictment 
for  obtaining  money  on  false  pretenses  be- 
cause of  giving  an  order  for  wages  to  become 
due  to  him  and  afterward  collecting  them 
himself,  concealing  the  fact  of  having  given 
the  order. 

Texas. —  See  Blum  v.  State,  20  Tex.  App. 
578,  54  Am.  Rep.  530. 

England. —  Reg.  v.  Jones,  [1898]  1  Q.  B. 
119,  67  L.  J.  Q.  B.  41,  77  L.  T.  Rep.  N.  S. 
503,  Mikell  Cas.  Cr.  L.  853. 

If,  however,  after  learning  of  the  falsity 
of  a  misrepresentation  made  by  him  inno- 
cently, defendant  obtains  property  on  the 
strength  of  that  misrepresentation,  his  non- 
disclosure of  the  truth  amounts  to  a  false 
pretense.  Crawford  r.  State,  117  Ga.  247, 
43  S.  E.  762. 

94.  See  also  infra,  IV,  G,  1. 

95.  Roberts  v.  People,  9  Colo.  458,  13  Pac. 
630;  State  v.  Lynn,  3  Pennew.  (Del.)  316,  51 
Atl.  878;  People  v.  Genet,  19  Hun  (N.  Y.) 
91;  Rex  V.  Taylor,  65  J.  P.  457,  49  Wkly. 
Rep.  671. 

96.  Reg.  V.  Dent,  1  C.  &  K.  249,  47  E.  C.  L. 
249. 

97.  Com.  V.  Call,  38  Mass.  515;  Com.  v. 
Mooar,  Thaeh.  Cr.  Cas.  (Mass.)  410;  People 
V.  Wakely,  62  Mich.  297,  28  N.  W.  871 ;  State 
V.  Turley,  142  Mo.  403,  44  S.  W.  267;  Reg.  v. 
Brown,  2  Cox  C.  C.  348. 

98.  Massachusetts. —  Com.  v.  Harley,  7 
Mete.  462. 

yew  Jersey. —  State  v.  Crowley,  39  N.  J.  L. 
264. 

New  York. —  People  v.  Court  Oyer  &  Ter- 
miner New  York  County,  83  N.  Y.  436. 

North  Dakota. —  State  v.  Stewart,  9  N.  D. 
409,  83  N.  W.  869. 

[IV,  C,  3.  e] 


Canada. —  Reg.  v.  Cameron,  23  Nova  Scotia 
150. 

See,  however,  Treadwell  v.  State,  99  Ga. 
779,  27  S.  E.  785. 

99.  Reg.  V.  Silverlock,  [1894]  2  Q.  B.  766, 
18  Cox  C.  C.  104,  58  J.  P.  788,  63  L.  J.  M.  C. 
233,  72  L.  T.  Rep.  N.  S.  298,  10  Reports  431, 
43  Wkly.  Rep.  14. 

1.  This  rule  of  exclusion  was  probably 
adopted  from  the  crime  of  cheating  of  which 
this  crime  was  an  extension  and  which,  as 
has  been  seen,  was  confined  to  frauds  against 
which  common  prudence  would  not  guard. 
See  People  v.  Sully,  Sheld.  (N.  Y.)  17. 

3.  KoMsas. —  State  v.  Crane,  54  Kan.  251, 
38  Pac.  270. 

Kentucky. —  Com.  v.  Grady,  13  Bush  285, 
26  Am.  Rep.  192;  Com.  v.  Haughey,  3  Mete. 
223. 

New  Jersey. —  State  v.  Vanderbilt,  27 
N.  J.  L.  328. 

Pennsylvania. —  Com.  v.  Mullen,  4  Pa.  Dist. 
656;  Com  v.  Getler,  19  Pa.  Co.  Ct.  248; 
Com.  V.  Hickey,  2  Pars.  Eq.  Cas.  317,  1 
Pa.  L.  J.  Rep.  436,  3  Pa.  L.  J.  86;  Com.  v. 
Hutchinson,  2  Pars.  Eq.  Cas.  309;  Com.  v. 
McCrossin,  2  La.  L.  J.  Rep.  6,  3  Pa.  L.  J. 
219;  Com.  v.  Schissler,  9  Phila.  587.  But  see 
Com.  V.  Henry,  22  Pa.  St.  253;  Com.  v. 
Daniels,  2  Pars.  Eq.  Cas.  332;  Com.  v.  Paul- 
son, 2  Pars.  Eq.  Cas.  326. 

Tennessee. —  State  v.  De  Hart,  6  Baxt.  222. 
But  see  Bowen  v.  State,  9  Baxt.  45,  40  Am. 
Rep.  71. 

Pretense  held  to  be  such  as  would  impose 
upon  a  person  of  ordinary  prudence  see  Com. 
V.  Scroggin,  60  S.  W.  528,  22  Ky.  L.  Rep. 
1338;  Hall  r.  Com.,  9  S.  W.  409,  10  Ky.  L. 
Rep.  468;  People  v.  Henssler,  48  Mich.  49,  11 
N.  W.  804;  McCorkle  v.  State,  1  Coldw. 
(Teun.)  333;  State  v.  Kube,  20  Wis.  217,  91 
Am.  Dec.  390. 

This  rule  does  not  require  that  the  caution 
and  prudence  to  be  exercised  be  "  such  sus- 
picion and  distrust  as  to  impose  upon  the  per- 
son, who  is  the  subject  of  the  imposition, 
such  inquiry  and  investigation  into  the  facts 
pretended  as  to  secure  him  against  the  possi- 
bility of  imposition,  or  that  such  precaution 
against  deception  should  be  adopted  as  only 
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is  not  indictable,'  an  expression  whicli  in  its  application  seems  to  mean  much  the 
same  thing.  Other  courts,  while  not  laying  down  any  rule  as  to  the  character  of 
the  pretense,  deny  that  it  need  he  such  as  to  deceive  a  prudent  person.^  Other 
courts,  while  refusing  to  adopt  the  rule  that  the  pretense  must  be  one  that 
common  care  and  prudence  cannot  guard  against,  or  having  once  adopted  the  rule 
and  later  discarded  it,  nevertheless  have  found  it  necessary  to  limit  the  general 
words  of  the  statute  to  some  extent,  and  hold  that  if  the  pretense  is  irrational  or 
absurd,^  or  if,  at  the  time  it  is  made,  prosecutor  has  and  knows  that  he  has  at 
hand  the  means  to  detect  the  imposition,^  the  pretense  is  not  within  the  statute, 
unless  some  device  is  used  to  prevent  his  using  the  means  he  has;'  but  that  in 
all  other  cases  it  is  for  the  jury  to  say  whether  the  pretense  was  calculated  to 
deceive,  not  a   prudent  person  but  the  person  to  whom  it  was  made.*     Some 


the  very  cautious  resort  to;  but  that  there 
should  be  something  in  the  nature  of  the 
transaction  itself  to  show  that  a  person  of 
common  prudence  and  caution  could  not  have 
been  imposed  upon  thereby."  Delaney  v. 
State,  7  Baxt.   (Tenn.)   28,  31. 

The  rule  does  not  apply  to  transactions 
between  principal  and  agent,  since  they  do 
not  deal  at  arm's  length.  Com.  v.  Mulrey, 
170  Mass.  103,  49  N.  E.  91. 

3.  Com.  V.  Drew,  19  Pick.  (Mass.)  179; 
Com.  V.  Wilgus,  4  Pick.  (Mass.)  177;  Com. 
V.  Henry,  22  Pa.  St.  253;  Com.  v.  Barker, 
8  Phila.  (Pa.)  613;  State  v.  Wilson,  2  Mill 
(S.  C.)    135. 

4.  Alabama. —  Jenkins  v.  State,  97  Ala.  66, 
12  So.  110;  Woodbury  v.  State,  69  Ala.  242, 
44  Am.  Rep.  515. 

California. —  People  v.  Cummings,  123  Cal. 
269,  55  Pae.  898;  People  v.  Jordan,  66  Cal. 
10,  4  Pac.  773,  56  Am.  Rep.  73. 

Georgia. —  Ryan  v.  State,  104  Ga.  78,  30 
S.  E.  678. 

Indiana. —  Lefler  v.  State,  153  Ind.  82,  54 
N.  E.  439,  74  Am.  St.  Rep.  300,  45  L.  R.  A. 
424  [overruling  State  v.  Burnett,  119  Ind. 
392,  21  N.  E.  972;  Miller  v.  State,  73  Ind.  88; 
State  V.  Snyder,  66  Ind.  203 ;  Bonnell  v.  State, 
64  Ind.  498;  Clifford  v.  State,  56  Ind.  245; 
Jones  V.  State,  50  Ind.  473]. 

Iowa. —  State  v.  Fooks,  65  Iowa  196,  452, 
21  N.  W.  561,  773;  State  v.  Davis,  56  Iowa 
202,  9  N.  W.  123;  State  v.  McConkey,  49  Iowa 
499. 

Michigan. —  Higler  v.  People,  44  Mich.  299, 
6  N.  W.  664,  38  Am.  Rep.  267;  People  v. 
Pray,  1  Mich.  N.  P.  69. 

Mississippi. —  Smith  v.  State,  55  Miss.  513. 

Missouri. —  State  v.  Williams,  12  Mo.  App. 
415. 

New  Jersey. —  Oxx  v.  State,  59  N.  J.  L. 
99,  35  Atl.  646. 

New  York. —  People  v.  Genet,  19  Hun  91; 
People  V.  Cale,  20  N.  Y.  Suppl.  505 ;  People  v. 
Haynes,  14  Wend.  546,  28  Am.  Dec.  530; 
People  V.  Sully,  5  Park.  Cr.  142.  And 
see  People  v.  Crissie,  4  Den.  525.  Some  of 
the  earlier  New  York  cases  required  that  the 
pretense  be  such  as  to  deceive  a  person  of 
ordinary  prudence.  People  v.  Higbie,  66  Barb. 
131 ;  People  r.  Stetson,  4  Barb.  151;  People  v. 
Williams,  4  Hill  9,  40  Am.  Dec.  258;  People 
V.  Dalton,  2  Wheel.  Cr.  161. 

Ohio.—  State  v.  Trisler,  49  Ohio  St.  583,  31 


N.  E.  881;  In  re  False  Pretenses,  9  Ohio 
S.  &  C.  PI.  Dec.  825. 

Texas. —  Buckalew  v.  State,  11  Tex.  App. 
352 ;  Colbert  v.  State,  1  Tex.  App.  314. 

United  States. —  Jones '  i;.  U.  S.,  13  Fed. 
Cas.  No.  7,499,  5  Cranch  C.  C.  647. 

5.  Woodbury  v.  State,  69  Ala.  242,  44  Am. 
Rep.  515;  State  v.  Penley,  27  Conn.  587; 
State  V.  Cameron,  117  Mo.  641,  23  S.  W.  767; 
Chapman  v.  State,  2  Head  (Tenn.)  36. 

6.  Massachusetts. —  Com.  v.  Norton,  1 1  Al- 
len 266;  Com.  v.  Drew,  19  Pick.  179. 

Missouri. —  See  State  v.  Cameron,  117  Mo. 
641,  23  S.  W.  767. 

North  Carolina. —  State  ».  Young,  76  N.  C. 
258. 

Tewas. — Buckalew  v.  State,  11  Tex.  App.  352. 

Wisconsin. —  State  v.  Green,  7  Wis.  676. 

This  rule  does  not  apply  where  prosecutor 
is  a  municipal  corporation  and  the  pretense 
is  made  to  an  oiEeer  thereof.  People  v.  Court 
Oyer  &  Terminer  New  York  County,  83  N.  Y. 
436. 

If  prosecutor  has  not  the  means  at  hand, 
the  mere  fact  that  he  could  by  inquiring  pro- 
tect himself  does  not  excuse  accused.  Com. 
V.  Lee,  149  Mass.   179,  21  N.  E.  299. 

7.  People  V.  Skidmore,  123  Cal.  267,  55 
Pac.  984;  Thomas  v.  People,  113  111.  531; 
State  V.  Wilkerson,  103  N.  C.  337,  9  S.  E.  415. 

8.  Connecticut. —  State  v.  Penley,  27  Conn. 
587. 

Illinois. —  Cowen  v.  People,  14  111.  348. 

Michigan. —  Higler  v.  People,  44  Mich.  299, 
6  N.  W.  664,  38  Am.  Rep.  267. 

New  York. —  People  v.  Dimick,  107  N.  Y. 
13,  14  N.  E.  178;  Watson  v.  People,  87  N.  Y. 
561,  41  Am.  Rep.  397;  People  v.  Peckens,  12 
N.  Y.  App.  Div.  626,  43  N.  Y.  Suppl.  1160 
[affirmed  in  153  N.  Y.  576,  47  N.  E.  883]; 
People  V.  Cole,  20  N.  Y.  Suppl.  505  [affirmed 
in  137  N.  Y.  530,  33  N.  E.  336] ;  People  v. 
Cooke,  6  Park.  Cr.  31 ;  Skiflf  v.  People,  2  Park. 
Cr.  139,  all  holding  that  whether  the  pre- 
tense was  such  as  could  deceive  is  a  ques- 
tion for  the  jury,  unless  it  clearly  appears  to 
be  immaterial. 

North  Carolina. — State  v.  Dickson,  88  N.  C. 
643. 

Termessee. —  Watson  v.  State,  16  Lea  604; 
Bowen  v.  State,  9  Baxt.  45,  40  Am.  Rep.  71; 
Roberts  v.  State,  2  Head  501. 

Province  of  court  and  of  jury  see  infra, 
VIII,  D,  1. 

[IV,  C,  5] 
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courts  go  further  and  hold  that  if  it  did  ia  fact  deceive  the  person  to  whom  it  was 
made,  the  pretense  is  sufficient.' 

6. .  Effectiveness  —  a.  Reliance  on  Pretense.  It  is  not  sufficient  that  there  be 
a  false  pretense  ;  the  owner  of  the  property  must  rely  on  it ;  the  pretense  must 
be  an  effective  cause  in  inducing  the  owner  to  part  with  his  property.'"'  There- 
fore, if  the  owner  has  knowledge  of  the  truth  or  does  not  believe  the  pretense," 
or,  believing  it,  yet  parts  with  the  property  on  some  other  inducement,*'  or 
investigates  it  and  parts  with  the  property  relying  entirely  on  the  results  of  his 


9.  Arkansas. —  Johnson  v.  State,  36  Ark. 
242  [overruling  State  v.  Vandimark,  35  Ark. 
396  {overruling  Burrow  v.  State,  12  Ark. 
65)].  But  see  Morgan  v.  State,  42  Ark.  131, 
48  Am.  Rep.  55. 

Colorado. —  Miller  v.  People,  22  Colo.  530, 
45  Pac.  408. 

Georgia. —  Ryan  v.  State,  104  Ga.  78,  30 
S. E.  678. 

Indiana. —  Lefler  v.  State,  153  Ind.  82,  54 
N.  E.  439,  74  Am.  St.  Rep.  300,  45  L.  R.  A. 
424,    semhle. 

Iowa. —  State  v.  Fooks,  65  Iowa  196,  452, 
21  N.  W.  561,  773;  State  v.  Montgomery,  56 
Iowa  195,  9  N.  W.  120. 

Maine. —  State  v.  Stanley,  64  Me.  157, 
semble. 

Michigan. —  People  -v.  Bird,  126  Mich.  631, 
86  N.  W.  127,  Mikell  Cas.  Cr.  L.  869. 

Minnesota. —  State  v.  Southall,  77  Minn. 
296,  79  N.  W.  1007. 

North  Dakota. —  State  v.  Stewart,  9  N.  D. 
409,  83  N.  W.  869. 

Washington. —  State  v.  Knowlton,  11  Wash. 
512,  39  ?ac.  966. 

England. —  Reg.  v.  Woolley,  3  C.  &  K.  98, 
4  Cox  C.  C.  193,  1  Den.  C.  C.  559,  14  Jur.  465, 
19  L.  J.  M.  C.  165,  4  N.  Sess.  Cas.  341, 
T.  &  M.  279;  Reg.  v.  Jessop,  7  Cox  C.  C.  339, 
Dears.  &  B.  442,  4  Jur.  N.  S.  123,  27  L.  J. 
M.  C.  70,  6  Wkly.  Rep.  245.  And  see  re- 
marks of  Denman,  J.,  in  Keg.  v.  Wickham,  10 
A.  &  E.  34,  8  L.  J.  M.  C.  87,  2  P.  &  D. 
333,  37  E.  C.  L.  43. 

10.  Colorado. —  Van  Buren  v.  People,  7 
Colo.  App.  136,  42  Pac.  599;  Morris  v.  People, 
4  Colo.  App.  136,  35  Pae.  188. 

Florida. —  Edwards  v.  State,  (1903)  33  So. 
853. 

Georgia. —  Jackson  v.  State,  118  Ga.  125, 
44  S.  E.  833;  Reagan  v.  State,  112  Ga.  372, 
37  S.  E.  380. 

Massachusetts. —  Com.  v.  Davidson,  1  Cush. 
33;  Com.  v.  Drew,  19  Pick.  179. 

Missouri. —  State  v.  Cameron,  117  Mo.  641, 
23  S.  W.  767. 

New  York. —  Therasson  v.  People,  82  N.  Y. 
238  [reversing  20  Hun  55] ;  People  v.  Living- 
stone, 47  N.  Y.  App.  Div.  283,  62  N.  Y.  Suppl. 
9,  14  N.  Y.  Cr.  422;  People  v.  Bough,  1 
N.  Y.  Suppl.  298;  People  v.  Tompkins,  1 
Park.  Cr.  224;  Lucre's  Case,  1  City  Hall 
Rec.  140. 

Texas. —  Scott  v.  State,  27  Tex.  App.  264, 
11  S.  W.  320. 

United  States. — Jones  v.  V.  S.,  13  Fed.  Cas. 
No.  7,499,  5  Cranch  C.  C.  647. 

England. —  Reg.  v.  Jones,  15  Cox  C.  C.  475, 
48  J.  P.  616,  50  L.  T.  Rep.  N.  S.  726;  Reg. 

[IV,  C,  5] 


V.  Richardson,  1  F.  &  F.  488;  Reg.  v.  Hazzle- 
wood,  48  J.  P.  151. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  14. 

11.  Rainey  v.  State,  94  Ga.  599,  19  S.  E. 
892;  Thorpe  v.  State,  40  Tex.  Or.  346,  50 
S.  W.  383;  Buckalew  v.  State,  11  Tex.  App. 
352;  Reg.  v.  Mills,  7  Cox  C.  C.  263,  Dears.  & 
B.  205,  3  Jur.  N.  S.  447,  26  L.  J.  M.  C.  79, 
5  Wkly.  Rep.  529. 

Ignorance  of  law. —  Where  the  representa- 
tion is  as  to  a  matter  of  law,  some  courts, 
adopting  the  exploded  presumption  that 
"  every  one  is  presumed  to  know  the  law," 
hold  that  as  prosecutor  under  the  presump- 
tion must  have  known  the  representation 
to  be  false,  he  could  not  have  been  induced 
by  it  to  part  with  his  property.  Fambrough 
V.  State,  113  Ga.  934,  39  S.  E.  324;  State 
V.  Lawrence,  178  Mo.  350,  77  S.  W.  497; 
People  v.  Stetson,  4  Barb.  (N.  Y.)  151; 
Com.  V.  Herman,  15  Phila.  (Pa.)  386,  holding 
that  a  married  woman  is  not  criminally  liable 
for  buying  property  on  credit  by  false  pre- 
tenses as  to  her  ownership  of  property  where 
she  informs  the  vendor  at  the  time  of  the 
false  representation  that  she  is  a  married 
woman,  as  the  vendor  must  know  as  a  matter 
of  law  that  even  if  she  has  property  it  can 
in  no  way  be  made  available  to  him.  Other 
courts,  properly  interpreting  the  maxim  to 
be  that  ignorance  of  the  law  excuses  no  one, 
refuse  to  apply  it  to  prosecutor  for  the  bene- 
fit of  accused.  Ryan  v.  State,  104  Ga.  78, 
30  S.  E.  678;  State  v.  Bourne,  86  Minn.  432, 
90  N.  W.  1108;  State  v.  Stewart,  9  N.  D. 
409,  83  N.  W.  809. 

Knowledge  of  an  agent  of  the  prosecutor 
will  not  be  imputed  to  the  prosecutor  where 
defendant  and  the  agent  conspire  to  defraud 
by  false  pretense.  Reg.  v.  Clark,  2  Brit.  Col. 
191. 

18.  Alahama. —  Woodbury  v.  State,  69  Ala. 
242,  44  Am.  Rep.  515. 

Arkansas. —  Mitchell  v.  State,  70  Ark.  30, 
65  S.  W.  935. 

California. —  People  v.  Mauritzen,  84  Cal. 
37,  24  Pac.  112. 

Florida. —  Edwards  t).  State,  (1903)  33  So. 
853. 

Iowa. —  State  v.  Stone,  75  Iowa  215,  39 
N.  W.  275. 

Kansas. —  State  v.  Metsch,  37  Kan.  222, 
15  Pac.  251. 

Missouri. —  State  v.  Benson,  110  Mo.  18, 
19  S.  W.  213;  State  v.  Kingsley,  108  Mo. 
135,  18  S.  W.  994. 

New  York. —  People  v.  Baker,  96  N.  Y. 
340;  People  v.  Tompkins,  1  Park.  Cr.  224. 
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investigation/'  the  crime  has  not  been  committed.  For  the  same  reason  an 
accused  cannot  be  convicted  where  the  pretense  was  made  after  the  property  was 
obtained." 

b.  Other  Inducements  Operating.  Although  the  pretense  must  be  an  inducing 
cause  of  the  owner's  parting  with  his  property,  it  need  not  be  the  sole  inducing 
cause ;  it  is  sufficient  if  it  had  a  material  influence  in  inducing  the  owner  to  part 
with  his  property,  although  he  was  also  influenced  in  part  by  other  causes.''^ 

e.  Remoteness  of  Pretense.  It  is  held  in  many  cases  where  the  property 
is  not  obtained  directly  by  means  of  the  false  pretense,  but  the  effect  of  the 
pretense  is  merely  to  bring  about  a  contract  between  the  parties,  or  a  condition 
making  some  further  act  or  agreement  of  the  parties  necessary  to  the  passage 


Wisconsin. —  Baker  v.  State,  120  Wis.  135, 
97  N.  W.  566;  State  v.  Green,  7  Wis.  676. 

United  States. —  See  Jones  v.  U.  S.,  13  Fed. 
Cas.  No.  7,499,  5  Cranch  C.  C.  647. 

England. —  Rex  v.  Dale,  7  C.  &  P.  352,  32 
E.  C.  L.  652;  Rex  v.  Codrington,  1  C.  &  P. 
661,  12  E.   C.  L.   375. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses," 
§  14. 

13.  Reg.  V.  Roebuck,  7  Cox  C.  C.  126,  Dears. 
&  B.  24,  2  Jur.  N.  S.  597,  25  L.  J.  M.  C.  101, 
4  Wkly.  Rep.  514. 

Although  prosecutor  makes  some  inves- 
tigation of  the  representations  made  by  de- 
fendant to  ascertain  their  truth,  yet  if  he 
nevertheless  would  not  have  parted  with  the 
goods  but  for  such  representations,  believing 
them  true,  defendant  is  guilty.  People  v. 
Luttermoser,  122  Mich.  562,  81  N.  W.  565; 
Reg.  V.  English,  12  Cox  C.  0.  171,  Mikell  Oas. 
Cr.  L.  868. 

14.  Connecticut. — State  v.  Church,  43  Conn. 
471. 

Illinois. —  Watson  v.  People,  27  111.  App. 
493. 

Missouri. —  State  v.  Pickett,  174  Mo.  663, 
74  8.  W.  844;  State  v.  Willard,  109  Mo.  242, 
19  S.  W.  189. 

New  York. — Stuyvesant's  Case,  4  City  Hall 
Ree.  156;  Collins'  Case,  4  City  Hall  Rec.  143. 

North  Carolina. — State  v.  Moore,  111  N.  C. 
667,  16  S.  E.  384. 

England. —  Reg.  v.  Brooks,  1  F.  &  F.  502. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  14. 

15.  Alabama. —  Dorsey  v.  State,  111  Ala. 
40,  20  So.  629  (holding  that  the  rule  applies 
to  prosecutions  under  statutes  against  ob- 
taining property  through  a  contract  of  serv- 
ice) ;  Woodbury  v.  State,  69  Ala.  242,  44  Am. 
Rep.  515. 

Arkansas. —  Donohoe  v.  State,  59  Ark.  375, 
27  S.  W.  226. 

California. —  People  v.  Weir,  120  Cal.  279, 
52  Pac.  656;  People  v.  Gibbs,  98  Cal.  661,  33 
Pac.  630. 

Georgia. —  Braxton  v.  State,  117  Ga.  703, 
45  S.  E.  64;  Holton  v.  State,  109  Ga.  127,  34 
S.  E.  358;  Hathcock  v.  State,  88  Ga.  91,  13 
S.  E.  959. 

Illinois. —  Moore  v.  People,  190  III.  331,  60 
N.  E.  535. 

Iowa. —  State  v.  Dexter,  115  Iowa  678,  87 
N.  W.  417;  State  v.  Carter,  112  Iowa  15,  83 
N.  W.  715;  State  v.  Nine,  105  Iowa  131,  74 


N.  W.  945;  State  v.  Fooks,  65  Iowa  196,  452, 
21  N.  W.  561,  773. 

Kansas. —  State  v.  McDonald,  59  Kan.  241, 
52  Pac.  453 ;  State  v.  Gordon,  56  Kan.  64,  42 
Pac.  346;  State  v.  Cowdin,  28  Kan.  269;  In  re 
Snyder,  17  Kan.  642. 

Louisiana. —  State  v.  Tessier,  32  La.  Ann. 
1227. 

Massachusetts. —  Com.  v.  Drew,  19  Pick. 
179;  Com.  V.  Hershell,  Thach.  Cr.  Cas.  70. 

Michigan. —  People  v.  Henssler,  48  Mich. 
49,  11  N.  W.  804. 

Mississippi. —  Smith  v.  State,  55  Miss. 
513. 

Missouri.—  State  v.  Willard,  109  Mo.  242, 
19  S.  W.  189. 

Nebraska. —  Wax  v.  State,  43  Nebr.  18,  61 
N.  W.  117. 

New  Eampshire. —  State  v.  King,  67  N.  H. 
219,  34  Atl.  461. 

New  Jersey. — State  v.  Thacher,  35  N.  J.  L. 
445. 

New  York. —  People  v.  Court  Oyer  &  Ter- 
miner New  York  County,  83  N.  Y.  436; 
Therasson  v.  People,  20  Hun  55;  People  v. 
Genet,  19  Hun  91;  People  v.  Higbie,  66  Barb. 
131;  Pepple  v.  Herrick,  13  Wend.  87;  People 
V.  Haynes,  11  Wend.  557  [reversed  in  14 
Wend.  546] ;  People  v.  Tompkins,  2  Edm.  Sel. 
Cas.  191.  The  earlier  cases  held  the  contrary. 
People  V.  Dalton,  2  Wheel.  Cr.  Cas.  161; 
In  re  Davis,  4  City  Hall  Rec.  61. 

North  Carolina. —  State  v.  AUred,  84  N.  C. 
749. 

Ohio. —  Winnett  v.  State,  18  Ohio  Cir.  Ct. 
515,  10  Ohio  Cir.  Dee.  245. 

Pennsylvania. —  Com.  v.  Daniels,  2  Pars. 
Eq.  Cas.  332;  Com.  v.  McCrossin,  2  Pa.  L.  J. 
Rep.  6,  3  Pa.  L.  J.  219. 

Virginia. —  Trodgon  v.  Com.,  31  Gratt.  862; 
Fay  v.  Com.,  28  Gratt.  912. 

Washington. — State  v.  Knowlton,  11  Wash. 
512,  39  Pac.  966. 

Wyoming. —  Haines  v.  Territory,  3  Wyo. 
167,  13  Pac.  8. 

England. —  Reg.  v.  Hewgill,  2  C.  L.  R.  630, 
Dears.  C.  C.  315,  18  Jur.  158,  2  Wkly.  Rep. 
278;  Reg.  v.  Lince,  12  Cox  C.  C.  451,  28 
L.  T.  Rep.  N.  S.  570;  Reg.  v.  English,  12 
Cox  C.  C.  171,  Mikell  Cas.  Cr.  L.  818;  Reg. 
V.  West,  8  Cox  C.  C.  12,  Dears.  &  B.  575, 
4  Jur.  N.  S.  514,  27  L.  J.  M.  C.  227,  6  Wkly. 
Rep.  506 ;  Reg.  v.  Pry,  7  Cox  C.  C.  394,  Dears. 
&  B.  449,  4  Jur.  N.  S.  266,  27  L.  J.  M.  C.  68, 
6  Wkly.  Rep.  245. 
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of  title  to  the  property,  that  the  pretense  is  too  remote  to  be  indictable."  On  prin- 
ciple, the  remoteness  of  the  pretense  is  immaterial ;  the  real  question  is.  Was  the 
pretense  the  inducing  cause  in  the  transfer  of  the  property  ?  If  it  was,  it  is 
sufficient,  although  other  causes  also  may  have  operated.  The  application  of  this 
rule  will  serve  to  reconcile  most  of  the  cases  that  otherwise  are  irreconcilable." 

d.  Continuing  Ppetense.  The  same  principle  governs  in  the  so-called  cases  of 
continuing  pretense ;  if  the  pretense  is  the  inducing  cause,  it  is  immaterial  that 
there  has  been  a  lapse  of  time  between  the  pretense  and  the  obtaining,^"  and  the 
fiction  of  a  continuing  pretense  would  seem  to  be  unnecessary. 

D.  The  Obtaining'  —  l .  in  General.  To  constitute  an  obtaining  of  property 
defendant  must  in  the  first  place  acquire  at  least  a  voidable  title  to  the  property  ; 
that  is  the  owner  must  intend  to  invest  him  with  the  title  as  distinguished  from 
the  mere  custody  or  possession  of  the  goods ; ''  and  when  defendant  is  in  posses- 


Canada. —  Reg.  v.  Corey,  22  N.  Bninsw. 
543. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§   14. 

16.  Arkansas. —  Morgan  v.  State,  42  Ark. 
131,  48  Am.  Rep.  55,  holding  that  a  false 
statement  by  a  hotel  keeper  that  a  certain 
person  had  boarded  with  him,  whereby  he 
induces  another  person  to  board  with  hira 
and  advance  money  for  his  board,  is  not 
a  criminal  false  pretense. 

Illinois. —  Watson  v.  People,  27  111.  App. 
493. 

Massachusetts. —  Com.  v.  Harkins,  128 
Mass.  79. 

Missouri. —  State  v.  Fraker,  148  Mo.  143, 
49  S.  W.  1017. 

England. —  Reg.  v.  Lamer,  14  Cox  C.  C. 
497 ;  Reg.  v.  Gardner,  7  Cox  C.  0.  136,  Dears. 
&  B.  40,  2  Jur.  N.  S.  598,  25  L.  J.  M.  C. 
100,  4  Wkly.  Rep.  526,  Mikell  Cas.  Cr.  L. 
870;   Reg.  v.  Bryan,  2  F.  &  F.  567. 

Canada. —  Reg.  v.  Brady,  26  U.  C.  Q.  B. 
13.  The  rule  is  modified,  however,  by  a 
statute  which  makes  it  a  false  pretense  to 
obtain  property  through  the  medium  of  a 
contract  obtained  by  false  pretense.  Reg. 
V.  Harty,  31   Nova  Scotia  272. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  14. 

Pretense  held  not  to  be  too  remote  see  Com. 
V.  Sweet,  4  Pa.  Dist.  136,  16  Pa.  Co.  Ct.  198 ; 
Reg.  V.  Button,  [1900]  2  Q.  B.  597,  19  Cox  C.  C. 
568,  64  J.  P.  600,  69  L.  J.  Q.  B.  901,  83  L.  T. 
Rep.  N.  S.  288,  48  Wkly.  Rep.  703,  Mikell  Cas. 
Cr.  L.  873  [overruling  Reg.  v.  Larner,  14  Cox 
C.  C.  497]  (where  defendant  entered  himself 
for  a  foot  race  under  a  false  name,  the  name 
of  an  inferior  runner,  whereby  he  obtained  a 
favorable  handicap) ;  Reg.  v.  Kendrick,  5  Q.  B. 
49,  Dav.  &  M.  208,  12  L.  J.  M.  C.  135,  48  E.  C.  L. 
48 ;  Reg.  v.  Abbott,  2  C.  &  K.  630,  2  Cox  C.  C. 
430,  1  Den.  C.  C.  273,  61  E.  C.  L.  630;  Reg. 
V  Adamson,  1  C.  &  K.  192,  2  Moody  C.  C. 
286,  47  E.  C.  L.  192;  Reg.  v.  Copeland, 
C.  &  M.  516,  41  E.  C.  L.  282;  Reg.  v.  Wil- 
lot,  12  Cox  C.  C.  68,  24  L.  T.  Rep.  N.  S.  758 ; 
Reg.  V.  Burgon,  7  Cox  C.  C.  131,  Dears.  &  B. 
11,  2  Jur.  N.  S.  596,  25  L.  J.  M.  C.  105,  4 
Wkly.  Rep.  525;  Reg.  v.  Dark,  1  Den.  C.  C. 
276;  Reg.  v.  Hope,  17  Ont.  463;  Reg.  v. 
Rymal,  17  Ont.  227 ;  Reg.  v.  Huppel,  21  U.  C. 
Q.  B.  281. 

[IV,  C,  6.  e] 


17.  People  V.  Martin,  102  Cal.  558,  36  Pac. 
952,  Mikell  Cas.  Cr.  L.  98 ;  Com.  v.  Lee,  149 
Mass.  179,  21  N.  E.  299;  Com.  v.  Lincoln, 
11  Allen    (Mass.)   233. 

18.  Smith  V.  State,  55  Miss.  513;  Reg.  v. 
Martin,  L.  R.  1  C.  C.  56,  10  Cox  C.  C.  383, 
36  L.  J.  M.  C.  20,  15  L.  T.  Rep.  N.  S.  54, 
15  Wkly.  Rep.  358;  Reg.  v.  Powell,  15  Cox 
C.  C.  568,  49  J.  P.  183,  54  L.  J.  M.  C.  26,  51 
L.  T.  Rep.  N".  S.  713;  Reg.  v.  Greathead,  14 
Cox  C.  C.  108,  38  L.  T.  Rep.  N.  S.  691 ;  Reg. 
V.  Welman,  6  Cox  C.  C.  153,  Dears.  C.  C.  188, 
17  Jur.  421,  22  L.  J.  M.  C.  118,  1  Wldy. 
Rep.  361 ;  Reg.  v.  Hamilton,  1  Cox  C.  C.  244 ; 
Reg.  V.  Hope,  17  Ont.  463;  Reg.  v.  Rymal,  17 
Ont.  227.  However,  a  charge  of  cheating 
and  swindling  by  false  representations  as  to 
financial  condition,  thereby  obtaining  credit, 
is  not  sustained  where  the  goods  sold  on  the 
faith  of  those  representations  were  actually 
paid  for,  since  such  representations,  not  re- 
peated or  reaffirmed,  do  not  apply  to  credit 
given  at  a  subsequent  period,  unless  the  per- 
son to  whom  the  credit  was  extended  knew 
or  had  reason  to  believe  that  the  latter 
credit  was  extended  solely  on  the  faith  of 
the  representations  previously  made.  Broz- 
nack  V.  State,  109  Ga.  514,  35  S.  E.  123  [fol- 
lowing   Treadwell   v.    State,   99    Ga.    779,   27 

5.  E.  785]. 

Some  of  the  cases  involving  the  question 
of  remoteness  of  pretense   (see  supra,  IV,  C, 

6,  c)  the  courts  have  brought  within  the 
statute  by  applying  the  doctrine  of  a,  con- 
tinuing pretense. 

19.  Iowa. —  State  v.  Anderson,  47  Iowa  142. 
Massachusetts. —  Com.  v.  Devlin,  141  Mass. 

423,  6  N.  E.  64. 

Missouri. —  State  v.  Willard,  109  Mo.  242, 
19  S.  W.  189. 

'New  York. —  People  i".  Haynes,  11  Wend. 
557;  Ring's  Case,  1  City  Hall  R«c.  7. 

Tennessee. —  Carter  v.  State,  7  Lea  440, 
Mikell  Cas.  Cr.  L.  849. 

England. —  Reg.  v.  Kilham,  L.  R.  1  C.  C. 
261,  11  Cox  C.  C.  561,  39  L.  J.  M.  C.  109,  22 
L.  T.  Rep.  N.  S.  625,  18  Wkly.  Rep.  957; 
Rex  V.  Cosnett,  20  Cox  C.  C.  6,  65  J.  P. 
472,  84  L.  T.  Rep.  N.  S.  800,  49  Wkly.  Rep, 
633;  Reg.  v.  Steels,  11  Cox  C.  C.  5,  17  L.  T. 
Rep.  N.  S.  666,  16  Wkly.  Rep.  341. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  6. 
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sion  of  the  property  at  the  time,  this  intent  alone  will  be  sufKcient ;  ^  but  when 
defendant  is  not  already  in  possession  of  the  goods,  he  must,  in  addition  to  acquir- 
ing title,  obtain  actual  possession  of  the  goods,  either  by  himself  or  by  his  agent. ^^ 

2.  By  Whom  Obtained.  The  property  need  not  be  obtained  by  defendant 
himself ;  it  is  sufficient  if  it  is  obtained  by  another  on  his  account.^^ 

3.  For  Whom  Obtained.  The  property  need  not  be  obtained  by  defendant  for 
himself;  it  is  sufficient  if,  induced  by  his  false  representations,  it  is  delivered  to 
another,  either  for  the  benefit  of  that  other  or  for  defendant's  benefit.^ 


If  defendant  obtains  a  voidable  title  for  a 
moment  only  it  is  sufficient.  Reg.  v.  Corey, 
22  N.  Brimsw.  543.  Thus  if  the  false  pre- 
tense induced  a  "  sale  and  return/'  it  is 
within  the  statute,  since  the  title  passes  in 
such  a  sale.  Com.  ■;;.  Sebring,  1  Pa.  Dist.  163. 
Where  a  contract  of  sale  is  void  under  the 
statute  of  frauds,  however,  a  delivery  of  the 
goods  to  a  carrier  for  conveyance  to  the  pur- 
chaser is  not  such  a  delivery  to  him  as  will 
make  him  liable  for  the  price,  and  conse- 
quently he  cannot  be  charged  on  such  deliv- 
ery with  obtaining  goods  by  false  pretenses. 
E<c  p.  Parker,  11  Nebr.  309,  9  N.  W.  33. 

Obtaining  from  partner. —  Where  property 
is  obtained  from  prosecutor  to  be  put  into  a 
business,  and  prosecutor  thereby  becomes  a 
partner  in  the  business,  defendant  is  not 
guilty;  because  prosecutor  does  not  part  with 
the  money,  being  jointly  interested  in  it. 
Reg.  V.  Watson,  7  Cox  C.  C.  364,  Dears.  &  B. 
348,  4  Jur.  N.  S.  14,  27  L.  J.  M.  C.  18,  6 
Wkly.  Rep.  67.  But  where  by  the  agreement 
the  funds  do  not  immediately  become  part- 
nership property,  and  the  money  is  paid  de- 
fendant as  his  own  for  an  interest  in  the  firm, 
and  defendant  only  gives  his  personal  un- 
dertaking to  put  a  certain  sum  out  of  his 
own  money  into  the  business  after,  as  occa- 
sion should  require,  he  is  guilty.  Com.  v. 
Brown,  167  Mass.  144,  45  N.  E.  1.  Compare 
Reg.  V.  Adamson,  1  C.  &  K.  192,  2  Moody 
C.  C.  286,  47  E.  C.  L.  192. 

Obtaining  loan  of  money. —  Obtaining  a 
loan  of  money  is  a  sufficient  obtaining,  for 
since  the  prosecutor  does  not  expect  to  re- 
ceive back  the  identical  money  lent,  he  parts 
with  the  property  therein.  State  v.  Ashe,  44 
Kan.  84,  24  Pac.  72;  Com.  v.  Coe,  115  Mass. 
481;  People  v.  Oscar,  105  Mich.  704,  63  N.  W. 
971;  Rex  v.  Crossley,  2  Lew.  C.  C.  164,  2 
M.  &  Rob.  17.  However,  111.  Cr.  Code,  §  96, 
defining  the  crime  of  obtaining  money-or  prop- 
erty by  false  pretenses,  was  not  intended  to 
include  cases  where  the  defrauded  party  parts 
with  his  money  as  a  loan;  but  where  a  loan 
is  procured  by  the  false*  representations  of 
the  borrower  as  to  his  solvency,  the  case 
falls  within  section  97,  relating  to  the  obtain- 
ing on  credit,  and  the  representations,  to 
constitute  an  offense,  must  be  in  writing. 
Lucas  V.  People,  75  111.  App.  662. 

20.  Com.  V.  Schwartz,  92  Ky.  510,  18  S.  W. 
775,  19  S.  W.  189,  13  Ky.  L.  Rep.  929,  36 
Am.  St.  Rep.  609;  Com.  v.  Devlin,  141  Mass. 
423;  Com.  v.  Hutchinson,  114  Mass.  325; 
People  V.  Cooke,  6  Park.  Cr.  (N.  Y.)  31. 
And  see  People  v.  Haynes,  11  Wend.  (N.  Y.) 
557. 


21.  Bracey  v.  State,  64  Miss.  26,  8  So.  165; 
Willis  V.  People,  19  Hun  (N.  Y.)  84;  People 
V.  New  York  County  Gen.  Sess.  Ct.,  13  Hun 
(N.  Y.)  395;  Lucre's  Case,  1  City  Hall  Rec. 
(N.  Y.)  140;  Com.  v.  Schmunk,  22  Pa.  Super. 
Ct.  348  [affirmed  in  207  Pa.  St.  544,  56  Atl. 
1088,  99  Am.  St.  Rep.  801];  Reg.  v.  Garrett, 
2  C.  L.  R.  106,  6  Cox  C.  C.  260,  Dears.  C.  C. 
232,  17  Jur.  1060,  23  L.  J.  M.  C.  20,  2  Wkly. 
Rep.  97,  22  Eng.  L.  &  Eq.  607. 

Obtaining  title  for  another  and  possession 
for  self. —  Wliere  the  officer  of  a  corporation 
by  false  and  fraudulent  statements  induces 
certain  persons  to  purchase  worthless  stock 
in  the  corporation,  he  is  guilty  of  obtaining 
money  under  false  pretenses,  although  the 
title  to  the  money  obtained  passes  to  the 
corporation,  and  he  receives  none  of  it.  Com. 
V.  Langley,  169  Mass.  89,  47  N.  E.  511. 

Obtaining  signature  to  instrument. — On  the 
question  whether  the  crime  of  obtaining  the 
signature  of  a  person  to  a  written  instru- 
ment is  complete  until  the  instrument  is  de- 
livered, the  cases  are  not  uniform.  In  some 
states  it  is  held  that  delivery  is  necessary. 
State  V.  McGinnis,  71  Iowa  685,  33  N.  W.  338; 
Fenton  v.  People,  4  Hill  (N.  Y.)  126.  In 
others  the  offense  of  obtaining  the  signature 
to  a  written  instrument,  when  the  instrument 
is  such  as  takes  effect  or  exposes  the 
signer  to  liability  as  soon  as  signed,  is  com- 
plete as  soon  as  the  instrument  is  signed. 
Delivery  of  the  instrument  to  defendant  is 
not  necessary.  Com.  v.  Hutchison,  114  Mass. 
326.     See  further  infra,  VIII,  A,  3,  b,  (ll) . 

Delivery  to  carrier. —  Delivery  of  goods  to 
a  common  carrier  in  one  county,  to  be  carried 
and  delivered  to  the  consignee  in  another,  is 
a  sufficient  delivery  to  the  consignee  to  con- 
summate the  crime  of  obtaining  goods  under 
false  pretenses.  In  re  Stephenson,  67  Kan. 
556,  73  Pac.  62.  See,  however.  Ex  p.  Parker, 
11  Nebr.  309,  9  N.  W.  33. 

22.  Sandy  v.  State,  60  Ala.  58;  State  v. 
Davis,  56  Kan.  54,  42  Pac.  348;  People  v. 
Moran,  43  N.  Y.  App.  Div.  155,  59  N.  Y. 
Suppl.  312  [affirmed  in  161  N.  Y.  657,  57 
N.  E.  1120]  ;  State  v.  Mendenhall,  24  Wash. 
12,  63  Pac.  1109.  Can.  Cr.  Code,  §  359,  makes 
it  a  false  pretense  to  procure  the  properly 
to  be  delivered  to  any  other  person  than  him- 
self.    See  Reg.  v.  Harty,  31  Nova  Scotia  272. 

23.  Indiana. —  Musgrave  v.  State,  133  Ind. 
297,  32  N.  E.  885. 

Iowa. —  State  v.  Chingren,  105  Iowa  169,  74 
N.  W.  946. 

Kansas. —  State  v.  Balliet,  63  Kan.  707,  66 
Pac.  1005. 

Texas. —  May  i).  State,  15  Tex.  App.  430. 

[IV.  D.  3] 
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E.  The  Property  Obtained— 1.  In  General.     St.  30  Geo.  II  provided  for 

the  obtaining  of  "  money,  goods,  wares  or  merchandise."  Many  of  the  American 
states  in  their  statutes  have  transcribed  this  enumeration  of  the  property,  the 
obtaining  of  which  shall  constitute  the  crime.  Others  have  added  other  kinds  of 
property,  such  as  valnable  securities,  credit,  chattels,  property,  etc.  Under 
these  statutes  it  may  be  stated  as  a  general  rule  that  the  property  obtained  must  be 
such  that  the  deprivation  of  it  may,  by  possibility  at  least,  be  a  cause  of  loss  to 
prosecutor.'^  Under  the  term  "  property  "  is  included  promissory  notes  binding 
on  the  maker,^  and  drafts,^^  but  not  land,^  or  board  and  lodging,^  or  the 
indorsement  of  credit  on  a  note,^  or  patronage.^  The  term  "  valuable  security  " 
embraces  an  order  for  money ,^'  but  to  be  within  the  statute  it  must  be  a  valnable 
security  while  in  the  hands  of  prosecutor ;  it  is  not  sufficient  that  it  becomes  of 
value  after  delivery  to  defendant.^  The  term  "  valuable  thing"  used  in  some  of 
the  statutes  includes  a  promissory  note,^  whether  the  maker  be  solvent  or  insol- 
vent,^ a  check  representing  funds  in  bank,*^  and  the  signature  of  a  person  to  a 
note  whereby  he  becomes  a  surety,  although  the  note  and  the  paper  on  which  it 
is  written  is  the  property  of  defendant,^*  but  not  a  receipt  for  a  debt."  Under 
the  term  "  valuable  right "  a  chance  in  a  raffle  is  not  included.^     Within  the  term 


Washington. —  State  v.  Mendenhall,  24 
Wash.  12,  63  Pac.  1109. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses," 
§  16.    And  see  supra,  note  22. 

24.  Robinson  v.  State^  53  N.  J.  L.  41,  20 
Atl.  753;  Rex  v.  Yates,  Car.  C.  L.  333,  1 
Moody  C.  C.  170. 

Obtaining  signature  to  instrument. —  The 
same  rule  applies  to  indictments  for  obtain- 
ing a  signature  to  a  written  instrument;  the 
instrument  must  be  such  as  might  possibly 
injure  the  party  signing  it.  In  re  Payson, 
23  Kan.  757;  Dord  v.  People,  9  Barb.  (N.  Y.) 
671;  People  v.  Galloway,  17  Wend.  (N.  Y.) 
540 ;  People  v.  Herrick,  13  Wend.  (N.  Y.)  87 ; 
Kennedy  v.  State,  34  Ohio  St.  310.  Thus  a 
promissory  note  of  a  minor  is  not  within  the 
statute  (Com.  v.  Lancaster,  Thach.  Cr.  Gas. 
(Mass.)  428),  nor  is  a  receipt  (Moore  v. 
Com.,  8  Pa.  St.  260),  nor  the  contract  of  a 
married  woman  (State  v.  Clay,  100  Mo.  571, 
13  S.  W.  827).  But  it  is  within  the  statute 
to  induce  a  person  by  false  pretense  to  exe- 
cute a  promissory  note,  although  it  is  non- 
negotiable  (State  V.  Porter,  75  Mo.  171),  or 
to  execute  a  deed  (Woodruff  v.  State,  61 
Ark.  157,  32  S.  W.  102;  State  i}.  Tripp,  113 
Iowa  698,  84  Jf.  W.  546),  or  to  indorse  a 
draft  (Bargie  v.  U.  S.,  30  Fed.  Cas.  No. 
18,229,  2  Hayw.  &  H.  357).  Some  statutes 
make  this  a  crime  only  when  the  instrument 
is  such  that  the  false  making  would  be 
forgery.  See  People  v.  Mott,  34  Mich.  80; 
Roberts  v.  State,  2  Head   (Tenn.)   501. 

25.  People  v.  Skidmore,  123  Cal.  267,  55 
Pac.  984;  People  v.  Reed,  70  Cal.  529,  11 
Pac.  676;  Baker  v.  State,  14  Tex.  App.  332. 

26.  State  v.  Patty,  97  Iowa  373,  66  N.  W. 
727,  although  non-negotiable  and  never  ac- 
cepted. 

27.  People  v.  Cummings,  114  Cal.  437,  46 
Pac.  284;  State  v.  Lavman,  8  Blackf.  (Ind. ) 
330;  State  v.  Burrowsj  33  N.  C.  477;  Com.  v. 
Woodrun,  4  Pa.  L.  J.  Rep.  207,  7  Pa.  L.  J.  362. 

28.  State  v.  Black,  75  Wis.  490,  44  N.  W. 
635.     But  the  obtaining  of  board  has  been 

[IV,  E,  1] 


especially  provided  for  in  some  states.  See 
State  V.  Kingsley,  108  Mo.  135,  18  S.  W.  994. 
-And  see  Innkeepers.  In  State  v.  Snyder, 
66  Ind.  203,  and  Reg.  v.  Gardner,  7  Cox  C.  C. 
136,  Dears.  &  B.  40,  2  Jur.  N.  S.  598,  25  L.  J. 
M.  C.  100,  4  Wkly.  Rep.  526,  the  prisoner  was 
indicted  for  obtaining  board,  but  neither  coun- 
sel nor  the  court  made  the  objection  that  ob- 
taining board  is  not  within  the  statute. 

29.  State  v.  Moore,  15  Iowa  412. 

30.  Morgan  v.  State,  42  Ark.  131,  48  Am. 
Rep.  55. 

31.  Reg.  V.  Greenhalgh,  6  Cox  C.  C.  257, 
1  Dears.  C.  C.  267,  2  Wkly.  Rep.  171. 

32.  Reg.  V.  Danger,  7  Cox  C.  0.  303,  Dears. 
&  B.  307,  3  Jur.  N.  S.  1011,  26  L.  J.  M.  C. 
185,  5  Wkly.  Rep.  738.  See  24  &  25  Viet.  c. 
96,  ■§  90. 

Illustrations. —  A  promissory  note  made  by 
prosecutor  and  given  by  him  to  defendant  is 
not  a  valuable  security,  since  until  delivery 
it  was  only  a  piece  of  paper  on  which  prose- 
cutor had  written  his  name  so  that  it  might 
be  afterward  used  as  valuable  security.  Reg. 
V.  Rymal,  17  Out.  227.  Contra,  Reg.  v. 
Gordon,  23  Q.  B.  D.  354,  16  Cox  C.  C.  622, 
53  J.  P.  807,  58  L.  J.  M.  C.  117,  60  L.  T. 
Rep.  N.  S.  872.  The  statute  u-ider  which 
this  case  was  decided  was  passed  because  of 
a  contrary  decision  in  Reg.  v.  Danger,  7  Cox 
C.  C.  303,  1  Dears.  &  B.  307,  3  Jur.  N.  S. 
1011,  26  L.  J.  M.  C.  185,  5  Wkly.  Rep.  738. 
So  a  mortgage  executed  by  prosecutor  and  in 
his  hands  is  not  a  valuable  security,  for  until 
signed,  sealed,  and  delivered  by  him  it  is  no 
security  at  all.  Reg.  v.  Brady,  26  U.  0.  Q.  B. 
13. 

33.  State  v.  Vandenburg,  159  Mo.  230,  60 
S.  W.  79;  State  v.  Porter,  75  Mo.  171. 

34.  Holton  V.  State,  109  Ga.  127,  34  S.  B. 
358. 

35.  Tarbox  v.  State,  38  Ohio  St.  581. 

36.  State  v.  Thacher,  35  N.  J.  L.  445. 

37.  Moore  v.  Com.,  8  Pa.  St.  260. 

38.  Rosales  v.  State,  22  Tex.  App.  673,  3 
S.  W.  344. 
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*'  other  effects  "  is  a  promissory  note."  The  term  "  money  "  used  in  most  of  the 
statutes  does  not  include  bank-notes,*'  or  credit/^  or  extension  of  time  for  the 
payment  of  money .*^  "  Chattels  "  includes  a  letter,'''  and  a  railway  ticket,^^  but, 
in  analogy  to  larceny,  is  held  not  to  include  animals/' 

2.  Property  Not  in  Existence.  The  property  need  not  be  in  existence  at  the 
time  the  false  pretense  is  made,  to  render  accused  indictable.^^ 

3.  Value.  The  value  of  the  property  obtained  as  fixing  the  degree  of  the 
crime  is  to  be  measured  by  the  actual  loss  suffered  by  prosecutor  in  the 
transaction.^^ 

F.  Loss  to  Prosecutor.  While  the  statutes  do  not  in  express  language 
require  that  the  person  from  whom  the  property  is  obtained  should  be  defrauded 
thereby,  but  only  that  it  be  obtained  with  intent  to  defradkl  him,  nevertheless  it 
is  uniformly  held  that  the  crime  is  not  committed  unless  the  prosecutor  is  in  fact 
defrauded.*'  Hence  if  prosecutor  gets  out  of  the  transaction  just  what  he 
bargained  for  the  offense  is  not  committed."  The  injury  to  prosecutor  may 
result  from  the  loss  of  the  property  parted  with,  or  from  deprivation  of  the 
benefit  he  expected  to  accrue  from  defendant's  representation,  or  from  the  prop- 
erty given  him  by  defendant  in  exchange  for  the  property  parted  with.  In 
neither  case  is  it  necessary  to  the  crime  to  show  that  he  has  suffered  actual  pecu- 
niary loss,  or  that  he  will  necessarily  suffer  such  loss ;  *•  but  in  the  first  case  it  is 


39.  People  v.  Stone,  9  Wend.   (N.  Y.)   182. 

40.  U.  S.  V.  Wells,  28  Fed.  Cas.  No.  16,661, 
2  Cranch  C.  C.  43;  Rex  v.  Hill,  R.  &  R. 
142. 

41.  Jamison  v.  State,  37  Ark.  445,  40  Am. 
Rep.  103;  Com.  v.  Usner,  6  Lane.  L.  Rev. 
(Pa.)  121;  Reg.  v.  Eagleton,  3  C.  L.  R.  1145, 
6  Cox  C.  C.  559,  Dears.  C.  C.  515,  1  Jur.  N.  S. 
940,  24  L.  J.  M.  C.  158,  4  Wkly.  Rep.  17; 
Reg.  V.  Crosby,  1  Cox  C.  C.  10;  Rex  v.  Wavell, 
1  Moody  C.  C.  224. 

42.  Com.  V.  Chambers,  2  Chest.  Co.  Rep. 
(Pa.)    63. 

43.  Com.  V.  Springs,  2  Leg.  Gaz.  (Pa.)  93. 

44.  Reg.  V.  Boulton,  2  C.  &  K.  917,  3  Cox 
C.  C.  576,  1  Den.  C.  C.  508,  13  Jur.  1034,  19 
L.  J.  M.  C.  67,  3  N.  Sess.  Cas.  705,  T.  &  M. 
201. 

45.  Reg.  V.  Robinson,  Bell  C.  C.  34,  8  Cox 
C.  C.  115,  5  Jur.  N.  S.  203,  28  L.  J.  M.  C. 
58,  7  Wkly.  Rep.  203. 

46.  Reg.  V.  Martin,  L.  R.  1  C.  C.  56,  10  Cox 
C.  C.  383,  36  L.  J.  M.  C.  20,  15  L.  T.  Rep. 
N.  S.  54,  15  Wkly.  Rep.  358. 

47.  Berry  v.  State,  97  Ga.  202,  23  S.  E. 
833;  Faulk  v.  State,  38  Tex.  Cr.  77,  41  S.  W. 
616;  Gaskins  v.  State,  (Tex.  Cr.  App.  1895) 
38  S.  W.  470  (holding  that  where  defendant 
induced  prosecutor  to  sell  to  him  a  horse  by 
fraudulent  representations,  the  amount  paid 
by  defendant  is  to  be  deducted  from  the  value 
of  the  horse )  ;  Perry  v.  State,  39  Tex.  Cr. 
495,  46  S.  W.  816.  See  Tuttle  v.  State,  (Tex. 
Cr.  App.  1899)  49  S.  W.  82,  holding  that  in 
a  prosecution  for  swindling  in  an  amount  ex- 
ceeding fifty  dollars  by  obtaining  goods  on 
credit,  if  the  goods  were  worth  the  selling 
price  in  the  market,  it  is  immaterial  that 
such  price  was  arrived  at  by  adding  a  certain 
per  cent  of  the  original  cost. 

Value  as  fixing  degree  of  offense  see  also 
suvra,  IV.  B.  3. 

48.  Morris  v.  People,  4  Colo.  App.  136.  35 
Pac.  188;  Berry  v.  State,  97  Ga.  202,  23  S.  E. 


833;  McGhee  v.  State,  97  Ga.  199,  22  S.  E. 
589  (holding  that  one  who,  in  executing  a 
mortgage  to  obtain  credit,  falsely  stated  that 
his  property  was  unencumbered,  is  not  liable 
to  a  prosecution  for  cheating  and  swindling, 
where  the  property  was  neither  sold  nor  ap- 
propriated to  the  extinguishment  of  the 
senior  mortgage,  and  the  property  exceeded 
in  value  the  aggregate  indebtedness  repre- 
sented by  both  mortgages)  ;  In  re  Cameron, 
44  Kan.  64,  24  Pac.  90,  21  Am.  St.  Rep.  262 
(holding  that  where  defendant  is  entitled  to 
the  immediate  possession  of  the  property 
which  he  obtains  by  false  pretense,  he  cannot 
be  convicted ) . 

Swindling.— By  Tex.  Pen.  Code,  §  793,  it 
is  not  necessary  in  order  to  constitute  the 
offense  of  swindling  that  any  injury  shall 
result  to  the  person  intended  to  be  defrauded, 
if  it  is  sufficiently  apparent  that  there  was  a 
wilful  design  to  cause  injury.  See  May  v. 
State,  15  Tex.  App.  430.  But  see  Lively  v. 
State,  (Tex.  Cr.App.  1903)  74  S.  W.  321. 

To  prove  injury  to  the  purchaser  by  the 
fraudulent  exhibition  of  a  false  cotton  sample, 
the  diflference  in  value  between  the  cotton 
as  delivered  and  that  represented  by  the 
sample  at  the  time  and  place  of  sale  must  be 
shown.  If  the  purchaser  shipped  the  cotton 
to  Mobile,  and  there  sold  it  at  a  small  ad- 
vance on  the  price  paid  by  him,  the  prose- 
cutor cannot  be  allowed,  for  the  purpose  of 
showing;  injury  or  damage  to  him,  to  prove 
that  the  cost  of  transportation  to  Mobile 
was  greater  than  this  difference  in  price. 
Cowles  V.  State,  50  Ala.  454. 

Restitution  of  property  or  reimbursement 
of  prosecutor  as  a  defense  see  infra,  VII,  A. 

49.  State  v.  Asher,  50  Ark.  427,  8  S.  W. 
177;  Morgan  v.  State,  42  Ark.  131,  48  Am. 
Rep.  55;  State  v.  Matthews,  44  Kan.  596,  25 
Pac.  36,  10  L.  R.  A.  308;  People  v.  Wakely, 
62  Mich.  297,  28  N.  W.  871. 

50.  Com.  V.  Wilgus,  4  Pick.   (Mass.)    177; 
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necessary  that  he  at  least  be  placed  by  the  fraud  of  defendant  in  such  a  position 
that  he  may  eventnally  suffer  such  loss ;  '^  in  the  second,  it  is  sufficient  if  he 
does  not  receive  for  the  property  parted  with  the  thing  promised  by  defendant, 
even  though  he  receives  something  else  of  equal  value,  less  value,  or  no  value  at 
all/^     Since  actual  loss  is  not  necessary,  it  is  of  course  no  defense  that  prosecutor 


State  V.  Porter,  75  Mo.  171  (where  defendant 
obtained  a  non-negotiable  promissory  note, 
and  it  was  held  that,  although  the  note  was 
open  to  any  defense  the  maker  might  have 
against  it  in  the  hands  of  any  holder,  yet  if 
the  maker  had  died  leaving  the  note  out- 
standing, it  might  have  been  impossible  to 
prove  the  fraud,  and  the  estate  would  suf- 
fer) ;  West  V.  State,  63  Nebr.  257,  88  N.  W. 
503;  People  v.  Cook,  41  Hun  (N.  Y.)  67 
(where  defendant  was  indicted  for  obtaining 
money  by  the  false  pretense  that  the  maker 
of  a  note  which  he  passed  to  prosecutor  was 
a  certain  person,  whereas  in  fact  it  was  a 
different  person  of  the  same  name,  and  it  was 
held  that  the  legal  quality  of  defendant's  act 
did  not  depend  on  the  uncertainty  of  the  de- 
termination of  the  question  whether  prose- 
cutor would  finally  suffer  any  financial  loss 
on  the  note)  ;  People  i;.  Higbie,  66  Barb. 
(N.  Y.)  131;  People  v.  Sully,  5  Park.  Cr. 
(N.  Y.)   142. 

Getting  less  than  that  bargained  for. —  It  is 
not  necessary  to  constitute  the  crime  that 
prosecutor  should  get  nothing  of  value  for 
his  property;  it  is  sufficient  if  he  does  not 
get  the  value  bargained  for.  Com.  v.  Stone, 
4  Mete.  (Mass.)  43. 

Cheating  and  swindling. —  Pecuniary  loss  is 
a  necessary  element  of  the  offense  of  cheating 
and  swindling  in  Georgia.  Busby  v.  State, 
120  Ga.  858,  48  S.  E.  314. 

On  indictment  for  obtaining  a  signature 
to  a  draft,  it  is  not  necessary  to  show  that 
prosecutor  has  paid  the  draft,  for  by  the 
signature  prosecutor  contracted  an  obligation 
to  pay  to  a  Boma  f,d6  holder,  and  hence  is 
injured.  State  v.  Rowley,  12  Conn.  101; 
State  V.  Jamison,  74  Iowa  613,  38  N.  W.  509; 
People  V.  Genung,  11  Wend.  (N.  Y.)  18,  25 
Am.  Dec.  594;  State  v.  Hanscom,  28  Oreg. 
427,  43  Pac.  167;  State  v.  Switzer,  63  Vt. 
604,  22  Atl.  724,  25  Am.  St.  Rep.  789;  Bar- 
gie  V.  U.  S.,  30  Fed.  Cas.  No.  18,229,  2  Hayw. 
&  H.  357.  So  a  person  is  defrauded  by  ob- 
taining his  promissory  note  by  false  pre- 
tenses, although  he  is  insolvent,  since  it  cre- 
ates an  obligation  against  him.  Holton  v. 
State,  109  Ga.  127,  34  S.  E.  358;  Rex  v. 
Freeth,  R.  &  R.  94. 

Defrauding  partners. —  Defendant  entered 
into  partnership  with  prosecutors,  and  it  was 
subsequently  agreed  that  he  should  travel  to 
obtain  orders  for  a  commission,  to  be  paid  to 
him,  as  soon  as  he  received  the  orders,  out 
of  the  capital  funds  of  the  partnership  before 
dividing  any  profits.  He  falsely  represented 
to  his  partners  that  he  had  obtained  a  cer- 
tain order,  and  in  consequence  was  paid  his 
commission  thereon.  It  was  held  that  this 
was  a  mere  matter  of  account  between  the 
partners,  and  that  defendant  was  not  guilty 
of  obtaining  money  by  false  pretenses.     Reg. 
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V.  Evans,  9  Cox  C.  C.  238,  9  Jur.  N.  S.  184, 
L.  &  C.  252,  32  L.  J.  M.  C.  38,  7  L.  T.  Rep. 
N.  S.  507,  11  Wkly.  Rep.  125. 

Giving  check  without  funds  in  bank. —  If  a 
person  in  giving  his  check  falsely  represents 
that  he  has  money  in  bank  to  meet  it,  it  is 
not  necessary  for  the  prosecution  to  show 
further  that  he  is  insolvent.  State  v.  McCor- 
mick,  57  Kan.  440,  46  Pac.  777,  57  Am.  St. 
Rep.  341;  State  v.  Decker,  36  Kan.  717,  14 
Pac.  283;  Nasets  v.  State,  (Tex.  Cr.  App. 
1895)  32  S.  W.  698. 

Selling  land  twice.— Mo.  Rev.  St.  §  3569, 
which  provides  for  the  punishment  of  one 
making  a,  deed  for  land  which  he  has  pre- 
viously conveyed  to  another,  if  he  fails  in  the 
second  deed  to  recite  or  describe  such  former 
deed,  "  with  intent  to  defraud,"  does  not  re- 
quire that  any  one  should  have  been  actually 
defrauded  by  the  second  conveyance,  an  inten- 
tion to  defraud  being  sufficient.  State  v. 
Wilson,  66  Mo.  App.  540. 

51.  State  V.  Moore,  15  Iowa  412  (holding 
that  the  obtaining  of  an  indorsement  of  credit 
on  a  promissory  note  of  defendant  held  by 
prosecutor  is  not  within  the  statute,  for  the 
prosecutor  is  not  defrauded  thereby)  ;  Com. 
V.  Harkins,  128  Mass.  79  (where  it  was  held 
that  defendant  was  not  guilty  of  obtaining 
money  by  false  pretenses  on  proof  that  he  by 
false  pretense  obtained  the  consent  of  the 
city  to  the  entry  of  judgment  against  it  in  his 
favor,  since  the  judgment  was  conclusive  evi- 
dence between  the  parties  that  the  amount 
of  it  was  justly  due  to  defendant,  and  until 
reversed  the  city  was  legally  bound  to  pay 
it) ;  Com.  v.  Lancaster,  Thach.  Cr.  Oaa. 
(Mass.)  428  (where  by  means  of  false  pre- 
tenses defendant  obtained  from  a  minor  his 
note  which,  at  the  time  of  the  prosecution, 
was  not  due  or  paid,  and  it  was  held  that 
the  offense  of  cheating  by  false  pretenses  was 
not  complete)  ;  State  v.  Dowd,  95  Mo.  163,  8 
S.  W.  7;  Moore  v.  Com.,  8  Pa.  St.  260,  Mikell 
Cas.  Cr.  L.  846  (holding  that  the  obtaining 
of  a  receipt  for  a  debt  by  false  pretense  is 
not  a  crime,  for  a  receipt  so  obtained  is 
worthless ) . 

53.  Rueker  v.  State,  114  Ga.  13,  39  S.  E. 
902;  Culver  v.  State,  86  Ga.  197,  12  S.  E.  746; 
State  V.  Mills,  17  Me.  211;  Bartlett  v.  State, 
28  Ohio  St.  669.  But  in  State  v.  Palmer, 
59  Kan.  318,  52  Pac.  29,  it  was  held  that 
defendant  could  not  be  convicted  on  evidence 
that  he  obtained  money  by  misrepresentations 
as  to  the  value  of  a  note  given  as  security  to 
prosecutor,  where  other  notes  given  at  the 
same  time  were  sufficient  to  protect  the  latter 
from  any  loss  through  defendant's  fraud.  In 
accord,  State  v.  Clark,  46  Kan.  65,  26  Pac. 
481.  These  cases  may  possibly  be  reconciled 
with  the  other  eases  on  the  ground  that  the 
thing  promised  by  defendant  was  in  essence 
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has  recovered,'^  or  may  eventually  recover,^  for  any  loss  he  has  sustained.  Prose- 
cutor is  none  the  less  defrauded  because  the  property  parted  with  was  appropri- 
ated by  defendant  to  the  purpose  for  whicli  it  was  delivered.^'  It  is  sometimes 
said  in  a  general  way  that  to  obtain  property  by  false  pretense  is  no  offense  if  the 
property  obtained  is  intended  by  defendant  to  be  applied  to  the  payment  of  a 
debt  due  from  prosecutor,  because  prosecutor  is  not  defrauded  by  being  made  to 
pay  a  debt,^'  but  this  unqualilied  statement  is  not  supported  by  the  cases." 

G.  Intent  —  l.  General  Rules.     Under  the  common  form  of  the  statute  a 
specific  intent  to  defraud  is  essential  to  the  commission  of  the  crime.^^     The 


adequate  security,  and  this  adequate  security 
he  in  fact  received. 

53.  Meek  v.  State,  117  Ala.  116,  23  So. 
155  (holding  that  in  a  prosecution  for  ob- 
taining goods  by  false  pretenses,  it  is  imma- 
terial whether  defendant  has  paid  for  the 
goods)  ;  People  v.  Bryant,  119  Cal.  595,  51 
Pac.  960;  Lowe  v.  State,  111  Ga.  650,  36  S.  B. 
856;  Com.  v.  Brown,  167  Mass.  144,  45 
N.  E.  1. 

54.  State  v.  Dozier,  Dudley  (Ga.)  155; 
State  V.  McDonald,  59  Kan.  241,  52  Pac.  453 
(holding  that  the  mere  fact  that  defendant 
indorsed  false  school  warrants  and  thereby 
rendered  himself  liable  as  a  guarantor  for 
the  amounts  stated  in  them  does  not  neces- 
sarily defeat  a  prosecution  for  obtaining 
money  under  false  pretenses)  ;  State  v. 
Thacher,  35  N.  J.  L.  445 ;  Re  Pinter,  17  Cox 
C.  C.  497,  66  L.  T.  Rep.  N.  S.  324. 

55.  People  u.  Lennox,  106  Mich.  625,  64 
N.  W.  488  (where  defendant  obtained  money 
from  prosecutor  for  the  establishment  of  a 
school,  on  a  false  representatidn  that  a  cer- 
tain person  had  subscribed  a  certain  amount 
for  the  same  purpose,  and  it  was  held  that 
the  fact  that  defendant  applied  the  money 
to  the  establishment  of  the  school  was  im- 
material )  ;  Reg.  V.  Byrne,  10  Cox  C.  C.  369. 

56.  Massachusetts. —  Com.  v.  Mulrey,  170 
Mass.  103,  49  N.  E.  91;  Com.  v.  Harkina,  128 
Mass.  79 ;  Com.  v.  McDuflfy,  126  Mass.  467. 

Michigan. —  People  v.  G«tchell,  6  Mich.  496. 

ISfew  York. —  People  v.  Thomas,  3  Hill  169. 

Pennsylvania. —  Com.  j;.  Thompson,  2  Pa. 
L.  J.  Rep.  33,  3  Pa.  L.  J.  250. 

West  Virginia. —  State  v.  Hurst,  11  W.  Va. 
64. 

England. —  Rex  ®.  Williams,  7  C.  &  P.  354, 
32  E.  C.  L.  653. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  18. 

Intent. —  Some  of  the  cases  put  it  also  on 
the  ground  that  there  is  no  intent  to  defraud. 
See  infra,  IV,  G,  1. 

Cases  distinguished. —  The  cases  of  Com.  v. 
McDuffy,  126  Mass.  467,  and  People  v.  Get- 
chell,  6  Mich.  496,  merely  decided,  and  prop- 
erly, that  evidence  of  such  indebtedness  might 
be  received  on  the  question  of  intent  and  left 
to  the  jury  to  determine  on  all  the  evidence 
whether  there  was  any  intent;  and  People  v. 
Thomas,  3  Hill  (N.  Y.)  169,  was  decided  on 
the  sufficiency  of  the  indictment.  The  leading 
case  of  Rex  v.  Williams,  7  C.  &  P.  354,  32 
E.  C.  L.  653,  does  not  go  so  far. 

57.  ^r/cansas.— Pruitt  v.  State,  (1889)  11 
S.  W.  822. 


New  York. —  People  v.  Smith,  5  Park.  Cr. 
490  {distinguishing  People  v.  Thomas,  3  Hill 
169]. 

Pennsylvania. —  Com.  v.  Leisy,  1  Pa.  Co.  Ct. 
50. 

England. —  Reg.  v.  Leonard,  2  C.  &  K.  514, 
3  Cox  C.  C.  284,  1  Den.  C.  C.  304,  61  E.  C.  L. 
514;  Rex  v.  Taylor,  65  J.  P.  457,  49  Wkly. 
Rep.  671. 

Canada. —  Reg.  v.  Parkinson,  41  U.  C.  Q.  B. 
545  [disapproving  Rex  v.  Williams,  7  C.  &  P. 
354,  32  E.  C.  L.  653]. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  18. 

In  any  event  the  rule  doe?  not  apply  when 
the  debtor  is  the  state  (Woodruff  v.  State,  61 
Ark.  157,  32  S.  W.  102),  or  where  the  debt  is 
unliquidated  (Com.  v.  Burton,  183  Mass.  461, 
67  N.  E.  419),  or  where  defendant  is  not  en- 
titled to  demand  payment  at  the  time  (State 
V.  Walton,  114  N.  C.  783,  18  S.  E.  945,  where 
the  debt  was  owed  to  defendant  by  a  county, 
and  defendant  obtained  the  sum  by  false  pre- 
tenses from  the  county  treasurer,  who  had  no 
authority  to  pay  except  upon  an  order  from 
the  county  commissioners ) . 

If  the  money  was  parted  with  by  prosecutor 
for  the  express  purpose  of  applying  it  to  the 
debt,  there  is  no  offense.  People  v.  Thomas, 
3  Hill  (N.  Y.)   169. 

58.  Alabama. —  O'Connor  v.  State,  30  Ala. 
9,  where  defendant  was  indicted  for  obtaining 
a  horse  by  giving  a  note  therefor  and  falsely 
representing  that  he  had  sufficient  money  in 
bank  to  pay  the  note  at  maturity,  and  it  was 
held  that  if  defendant  intended  at  the  time 
of  purchase  to  pay  the  note  at  maturity  and 
had  grounds  for  a  reasonable  belief  that  he 
would  be  able  to  do  so,  he  was  not  guilty. 

California. —  People  v.  Griffith,  122  Cal. 
212,  54  Pac.  725;  People  v.  Garnett,  35  Cal. 
470,  95  Am.  Dee.  125. 

Florida. —  Edwards  v.  State,  (1903)  33  So. 
853. 

Georgia. —  Treadwell  v.  State,  99  Ga.  779, 
27  S.  E.  785. 

Michigan. —  People  v.  Getchell,  6  Mich.  496. 

Missouri. — -State  v.  Benson,  110  Mo.  18, 
19  S.  W.  213;  State  v.  Norton,  76  Mo. 
180. 

Tsfehraska. —  Ketchell  v.  State,  36  Nebr.  324, 
54  N.  W.  564. 

New  Jersey. —  Sharp  v.  State,  53  N.  J.  L. 
511,  21  Atl.  1026. 

New  York. —  People  v.  Baker,  96  N.  Y. 
340;  People  v.  Moore,  37  Hun  84,  However, 
intent  is  not  an  ingredient  of  the  crime  of 
selling    articles    marked    "  Sterling    silver " 
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"  intent  to  defraud  "  is  the  intent  by  the  use  of  false  means  to  induce  anotlier  to 
part  with  the  title  to  his  property  and  confide  it  to  defendant,  when  he  would 


which  do  not  contain  nine  hundred  and 
twenty-five  one-thousandths  parts  of  silver,  in 
violation  of  Pen.  Code,  §  364a.  People  v. 
Webster,  17  Misc.  4ia,  40  N.  Y.  Suppl.  1135, 
11  N.  Y.  Cr.  340. 

'North  Carolina. — State  v.  Oakley,  103  N.  C. 
408,  9  S.  E.  575. 

Texas. — ^Williams  v.  State,  34  Tex.  Cr. 
606,  31  S.  W.  649. 

United  States. —  Jones  v.  U.  S.,  13  Fed. 
Cas.  No.  7,499,  5  Craneh  C.  C.  647. 

England. —  Reg.  v.  Kilham,  L.  E.  1  C.  C. 
261,  11  Cox  C.  C.  561,  39  L.  J.  M.  C.  109, 
22  L.  T.  Rep.  N.  8.  625,  18  Wkly.  Rep.  957 ; 
Reg.  V.  Gray,  17  Cox  C.  C.  299;  Reg.  v. 
Stone,  1  F.  &  F.  311;  Rex  v.  Wakeling, 
R.  &  R.  375. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  3. 

In  Vermont  it  is  doubtful  if  an  intent  is  a 
necessary  element  of  the  offense.  State  v. 
Bacon,  7  Vt.  219. 

Intent  impossible  in  law. —  An  offense  un- 
der Ariz.  Pen.  Code,  par.  105,  declaring  guilty 
of  a.  felony  one  who  with  intent  to  defraud 
presents  a  fraudulent  claim,  for  payment  to 
a  county  officer  authorized  to  pay  the  same, 
if  genuine,  is  not  stated  by  an  indictment 
charging  the  presentation  for  payment  to  a 
county  treasurer  of  a  warrant  drawn  by  a 
county  school  superintendent  in  favor  of  an- 
other than  defendant  and  not  alleged  to  have 
been  indorsed,  since  Ariz.  Rev.  St.  par.  1574, 
makes  it  the  treasurer's  duty  to  pay  over 
school  moneys  on  such  warrants  "  duly  in- 
dorsed by  the  person  entitled  to  receive  the 
same,"  and  it  would  not  have  been  possible 
for  defendant  to  defraud  the  county  by  means 
of  such  unindorsed  warrant,  and  being  im- 
possible the  possibility  must  be  taken  in  law 
as  disproving  any  intent  to  defraud.  Cluff 
V.  Territory,   (1898)   52  Pac.  350. 

Intent  to  deprive  prosecutor  of  part  of 
property  obtained. —  The  intent  need  not  be 
to  deprive  the  prosecutor  of  the  entire  prop- 
erty obtained,  it  is  sufficient  if  it  be  to  de- 
prive him  of  a  part  comprehended  within  the 
whole.  Reg.  v.  Leonard,  2  C.  &  K.  514,  3 
Cox  C.  C.  284,  1  Den.  C.  C.  304,  61  E.  C.  L. 
514. 

Obtaining  to  apply  to  debt  of  prosecutor. 
—  It  is  held  in  some  cases  that  where  de- 
fendant obtains  the  property  to  apply  on  a 
debt  owed  by  prosecutor,  there  is  no  offense, 
because  of  a  lack  of  an  intent  to  defraud. 
Pruitt  V.  State,  {Ark.  1889)  11  S.  W.  822; 
Com:  V.  McDuffy,  126  Mass.  467;  Com.  v. 
Thompson,  2  Pa.  L.  J.  Rep.  33,  3  Pa.  L.  J. 
250.  In  Rex  v.  Williams,  7  C.  &  P.  354,  32 
E.  C.  L.  653,  Mikell  Cas.  Cr.  L.  879,  prose- 
cutor owed  a  debt  of  which  the  creditor 
could  not  get  payment.  Defendant,  a  servant 
of  the  creditor,  went  to  prosecutor's  wife  and 
obtained  two  sacks  of  malt  from  her,  saying 
that  his  master  had  bought  them  of  prose- 
cutor. Defendant  knew  this  to  be  false,  but 
took  the  malt  to  his  master  to  enable  him  to 
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pay  himself  the  debt.  It  was  held  that  if  de- 
fendant did  not  intend  to  defraud  prosecutor 
but  merely  to  put  it  into  his  master's  power 
to  compel  prosecutor  to  pay  him  a  just  debt, 
defendant  ought  not  to  be  convicted  of  ob- 
taining the  malt  by  false  pretenses.  This 
case,  the  case  on  which  the  other  cases  are 
founded,  seems  to  have  been  strangely  mis- 
understood. The  court  says  defendant  did 
not  intend  to  defraud  prosecutor,  but  only  to 
put  it  in  his  master's  power  to  compel  prose- 
cutor to  pay  the  debt.  In  other  words,  de- 
fendant did  not  intend  to  deprive  prosecutor 
of  title,  but  only  of  possession.  In  Reg.  ?;. 
Hamilton,  1  Cox  C.  C.  244,  247,  Pollock,  0.  B., 
says  of  this  case :  "  The  defendant  believed, 
however  erroneously,  that  he  had  some  sort  of 
right  to  do  as  he  did,  and  this  was  probably 
the  ground  on  which  the  jury  acquitted  him." 
Of  course  if  he  believed  he  had  a  right  to 
the  malt,  he  had  no  intent  to  defraud.  In 
Reg.  V.  Parkinson,  41  U.  C.  Q.  B.  545,  the 
court  disapproves  Rex  v.  Williams,  supra, 
and  holds  that  to  obtain  by  false  pretenses, 
a  sum  of  money  from  A,  due  from  him  to  B, 
with  intent  to  pay  the  same  to  B,  is  obtain- 
ing by  false  pretenses,  remarking  that  de- 
fendant got  the  money  by  fraud,  and  that 
could  only  be  done  with  intent  to  defraud 
somebody,  and  if  it  was  not  to  defraud  the 
creditor,  it  must  have  been  to  defraud  the 
debtor.  In  the  case  of  In  re  Cameron,  44 
Kan.  64,  24  Pac.  90,  21  Am.  St.  Rep.  262, 
defendant  obtained  by  false  pretenses  an  or- 
gan that  belonged  to  her  and  which  was. 
wrongfully  detained  by  prosecutor,  and  it 
was  held,  on  the  authority  of  People  v. 
Thomas,  3  Hill  (N.  Y.)  169,  and  the  other 
cases  cited  above,  that  she  was  not  guilty. 
This  case  is  clearly  distinguishable.  Here 
defendant  obtained  only  possession  by  the 
false  pretenses,  title  being  already  in  her,  and 
this  fact  would  prevent  her  being  guilty  of 
obtaining  the  property  by  false  pretenses, 
whereas  in  People  v.  Thomas,  supra,  the  title 
to  the  money  obtained  was  not  in  defendant. 
The  true  doctrine  would  seem  to  be,  under 
the  settled  rule  that  intent  is  for  the  jury, 
that  the  mere  fact  that  the  property  was  ob- 
tained to  apply  to  an  indebtedness  of  prose- 
cutor is  no  defense ;  but  that  evidence  of  such 
indebtedness  and  appropriation  may  be  con- 
sidered by  the  jury,  together  with  all  other 
facts  and  circumstances,  that  they  may  de- 
termine the  question  of  intent.  See  infra, 
VIII,  D,  1.  It  is  well  settled  that  the  use 
the  defendant  makes  of  the  property  is  no 
defense.     See  supra,  IV,  F;  infra,  VII,  A. 

Obtaining  materials  to  be  used  in  one  build- 
ing and  using  them  in  another. —  In  a  trial 
under  Mo.  Rev.  St.  (1899)  §  4226,  providing 
that  a  contractor  who  purchases  material  on 
credit,  then  representing  that  it  is  to  be  used 
in  a  certain  building,  and  thereafter  uses  it 
in  another  building,  without  the  written  con- 
sent of  the  seller  of  the  material,  and  with 
intent  to  defraud  him,  shall  be  punished,  etc.,, 
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not  otherwise  do  %oP  The  intent  to  defraud  need  not  be  directed  against  the 
legal  owner  ;  it  is  sufficient  if  it  be  directed  against  any  one  in  lawful  possession 
of  the  goods,  or  who  parts  with  property  in  reliance  thereon.*"  Nor  need  the 
intent  be  to  cause  ultiniate  loss  to  prosecutor,  since  prosecutor  is  defrauded  by 
t'he  mere  obtaining  of  his  property  by  a  false  pretense ;  although  he  may  suffer 
an  ultimate  loss,  an  intent  to  cause  actual  loss  is  not  necessary.  Thus  an  intent 
to  return  the  money  or  property  obtained  is  no  defense ;  *'  nor  is  it  a  defense  that 
defendant  believed  that  the  money  he  obtained  was  a  fair  compensation  for 
injuries  he  had  received  by  the  negligence  of  prosecutor;'^  and  since  the  intent 
provided  for  by  the  statutes  is  the  intent  to  defraud  another,  and  not  to  benefit 
defendant,  it  is  no  defense  that  defendant  did  not  intend  to  derive  any  advantage 


accused's  testimony  that  of  twenty  thousand 
laths  ordered  for  the  two  houses  only  eleven 
thousand  went  into  them,  establishes  an  in- 
tent to  do  the  specific  thing  which  the  statute 
forbids,  notwithstanding  his  testimony  that 
he  had  no  intent  to  steal  or  defraud.  State 
V.  Gregory,  170  Mo.  598,  71  S.  W.  170. 

Selling  land  twice. —  Where  defendant,  in- 
dicted for  selling  land  which  had  already  been 
sold,  by  false  pretense  and  misrepresentations 
made  a  second  sale  to  purchasers  at  their  own 
request,  and  fully  informed  them  with  re- 
gard to  the  first  sale,  he  is  not  guilty  of  fraud 
within  Cal.  Rev.  St.  §  12,  since  there  was  no 
intent  shown  on  part  of  defendant  to  defraud. 
People  v.  Garnett,  25  Cal.  470,  95  Am.  Dec. 
125.  One  who  has  made  a  conveyance,  and 
afterward  concluded  that  it  was  invalid,  and 
reconveyed  the  land  to  a  grantee  having 
knowledge  of  the  prior  deed  and  the  transac- 
tions connected  therewith,  is  not  amenable  to 
the  statute,  in  the  absence  of  proof  of  artifice 
or  attempt  to  defraud,  although  the  first  deed 
in  fact  conveyed  a  good  title.  The  simple 
making  of  a  second  deed  while  a  former  one 
is  outstanding  and  in  force,  without  reciting 
the  same,  does  not,  in  the  absence  of  any 
fraudulent  intent,  constitute  the  offense  pro- 
hibited by  statute.  Armstrong  v.  Winfrey,  61 
Mo.  354. 

Selling  property  without  disclosing  encum- 
brance.—Under  S.  C.  Gen.  St.  §  2514,  making 
it  a  misdemeanor  "  wilfully  and  knowingly  ", 
to  sell  property  on  which  there  is  a  lien 
without  giving  notice  of  the  lien,  where  a 
vendor  of  land  has  given  two  mortgages  on  it, 
his  promise  to  arrange  to  meet  such  matters 
as  he  had  put  upon  the  land  is  sufiicient  no- 
tice as  to  the  mortgages,  and  does  not  in- 
dicate an  intention  to  suppress  notice  of  a 
judgment  lien,  his  actual  knowledge  of  which 
is  in  controversy.  State  v.  Johnson,  20  S.  C. 
387. 

Effect  of  word  "  injure  "  in  statute. —  Most 
of  the  statutes  require  the  intent  to  be  to 
"  injure  or  defraud."  In  these  statutes  the 
word  "  injure  "  implies  no  more  nor  less  than 
the  word  "defraud."  Carlisle  v.  State,  76 
Ala.  75. 

Belief  in  right  to  draw  check  see  supra, 
page  403  note  87. 

59.  Com.  V.  O'Brien,  172  Mass.  248,  52 
N.  E.  77;  Com.  v.  Coe,  115  Mass.  481;  People 
V.  Oscar,  105  Mich.  704,  63  N.  W.  791. 

60.  Alabama. —  Mack  v.  State,  63  Ala.  138. 
Colorado.—  Schayer  v.  People,  5  Colo.  App. 


75,  37  Pac.  43,  holding  that  to  constitute  the 
offense  defined  by  Gen.  St.  §  884,  providing 
that  any  person  who  shall  cause  others  to 
report  falsely  of  his  honesty,  wealth,  or  mer- 
cantile character,  and  fraudulently  get  into 
possession  of  goods,  shall  be  deemed  a  swind- 
ler, a  specific  intent  to  defraud  a  particular 
person  is  not  essential. 

Maryland. —  Jules  v.  State,  85  Md.  305,  36 
Atl.  1027,  decided  under  Code,  §  291,  which 
provides  that  it  shall  not  be  necessary  to 
prove  an  intent  to  defraud  any  particular 
person,  but  it  shall  be  sufficient  to  prove  an 
intent  to  defraud. 

Massachusetts. —  Com.  v.  Call,  21  Pick.  515, 
holding  that  an  indictment  for  obtaining 
money  by  false  pretenses  which  avers  that 
the  false  pretenses  were  practised  upon  one 
and  his  money  obtained  with  intent  to  de- 
fraud another  is  good. 

Minnesota. —  State  v.  Bourne,  86  Minn.  432, 
90  N.  W.  1108. 

Missouri. —  State  v.  Scott,  48  Mo.  422. 

North  Carolina. —  State  v.  Hargrave,  103 
N.  C.  328,  9  S.  E.  406. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses," 
§  3.    See  also  supra,  IV,  C,  4. 

61.  California. —  People  v.  Wieger,  100  Cal. 
352,  34  Pac.  826. 

Iowa. —  State  v.  Neimeier,  66  Iowa  634,  24 
N.  W.  247. 

Kentucky. —  Com.  v.  Schwartz,  92  Ky.  510, 
18  S.  W.  775,  19  S.  W.  189,  13  Ky.  L.  Rep. 
929,  36  Am.  St.  Rep.  609. 

MaA.ne. —  State  v.  Hill,  72  Me.  238. 

Massachusetts. —  Spaulding  v.  Knight,  116 
Mass.  148;  Com.  v.  Coe,  115  Mass.  481. 

Michigan. —  People  v.  Oscar,  105  Mich.  704, 
63  N.  W.  971. 

Missouri. —  State  v.  Wilson,  143  Mo.  334, 
44  S.  W.  722. 

NeiD  Jersey. —  State  v.  Thatcher,  35  N.  J.  L. 
445. 

England. —  Reg.  v.  Naylor,  L.  R.  1  C.  C. 
4,  10  Cox  C.  C.  149,  11  Jur.  N.  S.  910,  35 
L.  J.  M.  C.  61,  13  L.  T.  Rep.  N.  S.  381,  14 
Wkly.  Rep.  58,  Mikell  Cas.  Cr.  L.  880 ;  Reg.  v. 
Boulton,  2  C.  &  K.  917,  3  Cox  C.  C.  576,  1 
Den.  C.  C.  508,  13  Jur.  1034,  19  L.  J.  M.  C. 
67,  3  N.  Sess.  Cas.  705,  T.  &  M.  201,  61 
E.  C.  L.  917. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  3. 

63.  Com.  V.  Burton,  183  Mass.  461,  67 
N.  E.  419. 
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from  the  obtaining  of  the  property.^  It  is  not  necessary  that  the  intent  be  to 
accomplish  the  particular  result  aimed  at ;  if  the  particular  result  fails  and  another 
thing  of  value  is  obtained  by  means  of  the  false  representations,  it  is  sufficient." 
The  intent  must  exist,  howevei-,  when  the  property  is  obtained.^^ 

2.  Knowledge  of  Defendant  of  Falsity  of  Pretense  and  of  Prosecutor's 
Reliance  Thereon.  Since  there  can  be  no  intent  to  obtain  the  property  by  means 
of  the  false  pretense  unless  defendant  knows  the  pretense  to  be  untrue,  such  knowl- 
edge on  the  part  of  defendant  is  essential  to  the  commission  of  the  crime, ^^  but 
it  is  said  that  making  a  statement  recklessly  and  without  information  justifying  a 
belief  in  its  truth  is  tantamount  to  an  utterance  of  a  statement  knowing  it  to  be 
false.*'  There  can  be  no  conviction  under  the  statute  against  obtaining  goods  by 
false  pretenses,  unless  defendant  knows,  or  has  reason  to  believe,  that  his  repre- 
sentations are  relied  on  as  the  ground  of  credit.^ 


V.  ATTEMPT.™ 

The  crime  of  attempting  to  obtain  property  by  false  pretenses  consists  in  :  (1) 

An  intent  to  obtain  by  the  false  pretense  ;  (2)  the  doing  of  some  act,  beyond  mere 

preparation,  toward  obtaining  the  property  by  means  of  the  false  pretense ;  (3)  the 

failure  so  to  obtain  the  property.™    If  defendant  with  the  requisite  intent  has 


63.  Musgrave  v.  State,  133  Ind.  297,  32 
N.  E.  885;  Com.  v.  Harley,  7  Mete.  (Mass.) 
462 ;  State  v.  Hofman,  2  Ohio  S.  &  C.  PI.  Dec. 
200,  1  Ohio  N.  P.  290;  May  v.  State,  15  Tex. 
App.  430,  by  statute.  And  see  supra,  IV, 
D,  3. 

64.  Todd  V.  State,  31  Ind.  514.  See  also 
Com.  V.  Hutchison,  114  Mass.  325. 

65.  People  v.  Moore,  37  Hun  (N.  Y.)  84; 
State  v.  Allred,  84  N.  C.  749;  Com.  v.  Mc- 
Crossin,  2  Pa.  L.  J.  Rep.  6,  3  Pa.  L.  J.  219; 
Popinaux  v.  State,  12  Tex.  App.  140. 

The  false  pretense  need  not  originally  have 
been  made  for  the  purpose  of  defrauding, 
however.  If  it  is  reiterated  for  that  purpose, 
it  is  sufficient.  Reg.  v.  Hamilton,  1  Cox 
C.  C.  244. 

66.  Geor-jrm.— Waterman  v.  State,  114  Ga. 
262,  40  S.  E.  262. 

Massachusetts. —  Com.  v.  Devlin,  141  Mass. 
423,  6  N.  E.  64. 

New  Jersey. —  Sharp  v.  State,  53  N.  J.  L. 
511,  21  Atl.  1026. 

North  Carolina. —  State  v.  Alphin,  84  N.  C. 
745. 

Pennsylvania. — Com.  v.  Lundberg,  18  Phila. 
482. 

Texas. —  Maranda  v.  State,  44  Tex.  442 ; 
Hirsch  v.  State,  1  Tex.  App.  393. 

England. —  Reg.  v.  Keighley,  7  Cox  C.  C. 
217,  Dears.  &  B.  145. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  13.    And  see  infra,  VIII,  A,  3,  e. 

Selling  articles  falsely  marked  "sterling 
silver." — Guilty  knowledge  is  not  an  in- 
gredient of  the  offense  of  selling  articles 
marked  "  Sterling  silver  "  which  do  not  con- 
tain nine  hundred  and  twenty-five  one-thou- 
sandths parts  of  silver,  as  defined  by  N.  Y. 
Pen.  Code,  §  364a.  People  v.  Webster,  17 
Misc.  (N.  Y.)  410,  40  N.  Y.  Suppl.  1135, 
11  >f.  Y.  Cr.  340. 

Selling  dirt-packed  cotton. —  A  person  is 
not  guilty  of  any  offense  in  selling  dirt-packed 
cotton  as  with  intent  to  defraud  where  he  did 
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not  know  that  it  was  falsely  packed  and  was 
not  in  possession  of  facts  charging  him  with 
the  duty  of  making  an  investigation.  Ander- 
son v.  State,  30  Tex.  App.  699,  18  S.  W.  866. 
Selling  property  without  disclosing  encum- 
brance.—Under  S.  C.  Gen.  St.  (1882)  §  2514, 
providing  that  any  person  who  shall  wil- 
fully and  knowingly  sell  and  convey  any  real 
or  personal  property  on  which  any  lien  or 
liens  exist,  without  first  giving  notice  of  such 
lien  or  liens  to  the  purchaser,  shall  be  guilty, 
etc.,  one  who  sells  property  in  ignorance  of  a 
lien  which  exists  thereon  is  not  guilty  of  a 
violation  of  such  statute.  State  v.  Johnson, 
20  S.  C.  387. 

67.  People  v.  Cummings,  123  Cal.  269,  55 
Pac.  898. 

68.  People  v.  McAllister,  49  Mich.  12,  12 
N.  W.  891.  Thus  a  merchant  cannot  be  held 
criminally  liable  for  defrauding  one  from 
whom  he  obtained  goods  on  credit  because 
of  the  fact  that  sixty  days  or  more  before  the 
purchase  he  made  a  statement  to  a  commer- 
cial agency  to  be  used  in  giving  him  a  rating, 
which  statement  was  in  some  respects  false, 
where  it  is  not  shown  that  he  reaffirmed  the 
statement  to  the  seller  or  knew  or  had  reason 
to  believe  that  the  credit  was  extended  to 
him  on  the  faith  of  the  representations  therein 
made.  Treadwell  v.  State,  99  Ga.  779,  27 
S.  E.  785. 

69.  See  Cbiminal  Law,  12  Cyc.  176  et  seq.  ' 

70.  Graham  v.  People,  181  111.  477,  55 
N.  E.  179,  47  L.  R.  A.  731. 

What  constitutes. —  Attempting  to  pass  the 
note  of  a  bank  that  has  stopped  payment  to 
defendant's  knowledge  is  an  attempt  to  ob- 
tain by  false  pretenses.  Reg.  v.  Jarman,  14 
Cox  C.  C.  Ill,  38  L.  T.  Rep.  N.  S.  460.  On 
a  prosecution  for  attempting  to  cash  a  cer- 
tificate of  deposit,  falsely  representing  it  to 
be  the  property  of  accused,  evidence  that  ac- 
cused presented  the  certificate  at  the  teller's 
window  with  the  payee's  indorsement  thereon, 
unaccompanied    with    any    explanation,    and 
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done  some  act  toward  obtaining  tlie  property,  it  is  none  the  less  an  attempt 
because  for  some  reason  iinknown  to  bim  he  could  not  have  completed  the  crime ;  '^ 
but  the  act  done  toward  the  accomplishment  of  the  end  in  view  must  be  adapted 
to  secure  that  end.™ 

VI.    PARTIES  TO  THE  CRIME. 

The  general  principles  of  criminal  law  relating  to  principal  and  accessary  apply 
to  the  crime  of  obtaining  property  by  false  pretense.'^  False  pretenses  made  by 
one  of  several  in  pursuance  of  an  agreement  between  them  are  chargeable  to 
all ;  '*  but  when  one  commits  the  crime  by  means  of  an  innocent  agent,  he  alone 
is  guilty.''^  The  mere  fact  that  one  of  several  persons  obtaining  the  property  by 
agreement  received  no  share  of  the  property  does  not  make  him  the  less  a  party ;  '* 


evidence  of  a  conversation  between  accused 
and  the  cashier  immediately  thereafter,  in 
"which  accused  insisted  that  he  was  the  hona 
fide  holder  by  purchase,  shows  a  demand  for 
payment.  State  v.  Riddell,  33  Wash.  324,  74 
Pao.  477.  However,  one  who  by  false  repre- 
sentations •  induces  another  to  draw  money 
from  a  bank  and  with  it  purchase  a  spurious 
gold  brick  cannot  be  prosecuted  under  111.  Cr. 
Code,  §  98,  for  an  attempt  to  obtain  money 
by  a  confidence  game,  since  the  money  was 
actually  obtained,  although  the  sale  was  eon- 
summdted  in  a  different  county  from  the  one 
where  the  representations  were  made  and  the 
prosecution  brought.  Graham  v.  People,  181 
111.  477,  55  N.  E.  179,  47  L.  R.  A.  731. 

Distinction  between  preparation  and  at- 
tempt.— The  general  distinction  between  prep- 
aration and  attempt  applies  in  attempt  to 
obtain  property  by  false  pretense.  The  crim- 
inal act,  while  it  need  not  be  the  last  proxi- 
mate act  to  the  consummation  of  the  complete 
offense,  must  approach  sxiffieiently  near  to  it 
to  stand  either  as  the  first  or  some  subse- 
quent step  in  a  direct  movement  toward  the 
commission  of  tlie  offense  after  the  prepara- 
tions are  made.  State  v.  Fraker,  148  Mo. 
143,  49  S.  W.  1017;  Reg.  v.  Button,  [1900] 
2  Q.  B.  597,  19  Cox  C.  C.  568,  64  J.  P.  600, 
69  L.  J.  Q.  B.  901,  83  L.  T.  Rep.  N.  S.  288,  48 
Wkly.  Rep.  703. 

Attempt  to  obtain  is  not  within  Vexatious 
Indictments  Act  (22  &  23  Vict.  c.  17)  provid- 
ing that  no  bill  of  indictment  for  obtaining 
property  by  false  pretenses  shall  be  found  by 
a  grand  jury,  unless  the  prosecutor  present- 
ing the  indictment  has  been  bound  by  recog- 
nizance to  prosecute  or  give  evidence  against 
the  person  accused,  or  unless  the  person  ac- 
cused has  committed,  etc.  Reg.  v.  Burton,  13 
Cox  C.  C.  71,  32  L.  T.  Rep.  N.  S.  539. 

71.  People  V.  Spolasco,  33  Misc.  (N.  Y.) 
22,  67  N.  Y.  Suppl.  1114,  15  N.  Y.  Cr.  184; 
Reg.  V.  Eagleton,  3  C.  L.  R.  1145,  6  Cox  C.  C. 
559,  Dears.  C.  C.  515,  1  Jur.  N.  S.  940,  24 
L.  J.  M.  C.  158,  4  Wkly.  Rep.  17;  Reg.  v. 
Hensler,  11  Cox  C.  C.  570,  22  L.  T.  Rep.  N.  S. 
€91,  19  Wkly.  Rep.  108,  where  defendant 
wrote  a  begging  letter  to  prosecutor  in  which 
by  certain  false  statements  he  attempted  to 
obtain  money,  and  prosecutor  sent  him  five 
shillings,  but  stated  at  the  trial  that  he  knew 
that  the  pretenses  were  false,  and  it  was 
lield  that  defendant  might  be  convicted  of  an 
attempt  to  obtain  money  bjr  false  pretenses, 
[27] 


and  that  the  attempt  was  complete  when  he 
placed  the  letter  in  the  mail. 

72.  State  v.  Lawrence,  178  Mo.  350,  77 
S.  W.  497,  holding  that  there  can  be  no  of- 
fense of  procuring  or  attempting  to  procure 
by  false  pretenses  a  legal  school  warrant 
from  school  directors,  where  the  directors 
have  no  power  to  issue  such  a  warrant.  But 
where  defendant  falsely  pretended  that  he  had 
killed  a  number  of  squirrels,  and  claimed  a 
bounty  which  had  been  provided  therefor  by 
ordinance,  he  is  guilty  of  an  attempt  to  obtain 
the  money  by  false  pretense,  although  the  or- 
dinance was  discovered  to  be  invalid  before 
the  money  was  paid  defendant.  People  t). 
Howard,  135  Cal.  266,  67  Pac.  148. 

73.  See  Cbiminai  Law,  12  Cyc.  183  e*  seq. 
Principal  in  second  degree. —  An  indictment 

charging  A  with  obtaining  by  false  pretenses, 
and  alleging  that  defendant  unlawfully, 
fraudulently,  and  knowingly  was  present  aid- 
ing, abetting,  and  assisting  A  the  misde- 
meanor aforesaid  to  commit,  correctly  charges 
defendant  as  a  principal  in  the  second  degree. 
Reg.  «.  Connor,  14  U.  C.  C.  P.  529. 

74.  Illinois. —  Cowen  v.  People,  14  111.  348. 
Kansas. —  State    v.    McCormick,    57    Kan. 

440,  46  Pac.  777,  57  Am.  St.  Rep.  341 ;  State 
V.  Davis,  56  Kan.  54,  42  Pac.  348. 

Massachusetts. —  Com.  v.  Harley,  7  Mete. 
462. 

Virginia. —  Dull  v.  Com.,  25  Gratt.  965. 
England. —  Reg.  v.  Kerrigan,  9   Cox  C.  C. 

441,  L.  &  C.  383,  33  L.  J.  M.  C.  71,  9  L.  T. 
Rep.  N.  S.  843,  12  Wkly.  Rep.  416;  Young  v. 
Rex,  2  East  P.  C.  833,  1  Leach  C.  C.  505,  3 
T.  R.  98,  1  Rev.  Rep.  660. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  28. 

See,  however,  Cruthers  v.  State,  161  Ind. 
139,  67  N.  E.  930;  State  v.  Fraker,  148  Mo. 
143,  49  S.  W.  1017. 

Fraudulent  purchase  and  resale. —  A  party 
is  liable  under  La.  Acts  (1840),  No.  117, 
§  10,  providing  a  penalty  for  purchasing 
merchandise  for  cash  and  disposing  of  it  with- 
out paying  the  price,  although  not  a  principal 
in  the  purchase,  if  the  purchase  is  shown  to 
be  a  fraud  contrived  with  another  for  their 
mutual  benefit.  Martin  v.  Chrystal,  4  La. 
Ann.  344. 

75.  Adams  v.  People,  1  N.  Y.  173  [affirm- 
ing 3  Den.  190,  45  Am.  Dec.  468] ;  Norris  v. 
State,  25  Ohio  St.  ?17,  18  Am.  Rep.  291. 

76.  State  v.  Davis,  56  Kan.  54,  42  Pac.  348. 
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but  one  does  not  commit  the  crime  by  merely  being  present  when  the  property  Is 
received  by  another  and  taking  part  of  the  property."  When  the  crime  is  a 
misdemeanor  all  parties  engaged  are  principals.''* 

VII.  DEFENSES. 

A.  In  General.  On  the  principle  that  the  injury  is  to  the  state,  defendant 
cannot  plead  that  prosecutor  has  condoned  the  crime  and  settled  with  defendant,''* 
that  he  has  offered  to  return  the  property  to  the  prosecutor,^"  tliat  prosecutor  has 
regained  possession  of  the  goods,*'  that  their  loss  has  been  made  good  to  him,*^  or 
that  prosecutor  has  signed  a  paper  stating  that  he  did  not  rely  on  the  pretense.** 
The  fact  that  defendant  was  entitled  to  a  part  of  the  money  obtained  by  false 
pretenses  does  not  excuse  him ;  ^  nor  is  it  a  defense  that  prosecutor  instituted  the 
prosecution  for  the  purpose  of  gaining  restitution.*' 

B.  Contributory  Guilt.  A  crime  being  an  act  directed  against  the  state, 
the  state  cannot  be  estopped  from  prosecuting  it  by  the  act  of  any  individual,  and 
hence  the  fact  that  the  party  defrauded  by  the  false  pretense  was  himself  guilty 
of  some  fraud  in  the  transaction  is  no  defense  to  the  accused.*^ 

C.  Contributory  Neg-ligence.  The  same  principle  should  apply  to  the 
defense  of  negligence  in  the  prosecutor ;  and  when  his  negligence  alone,  unmixed 
with  other  considerations,  is  interposed  as  a  defense,  it 'is  held  to  be  immaterial.*'' 
Ordinarily,  however,  this  defense  arises  in  connection  with  the  character  of  the 
pretense  and  is  decided  under  tlie  rules  governing  that  branch  of  the  subject.** 

D.  Motive  of  Prosecutor  in  Parting  With  Property.  Tlie  motive  actuat- 
ing prosecutor  in  parting  with  the  property  is  immaterial ;  hence,  altliongh  his 
object  in  parting  with  it  was  charitable  and  not  mercenary,*'  or  although  it  was 


77.  People  v.  Cline,  44  Mich.  290,  6  N.  W. 
671. 

78.  Jones  v.  U.  S.,  13  Fed.  Cas.  No.  7,499, 
5  Cranch  C.  C.  647 ;  Reg.  v.  Moland,  2  Moody 
C.  C.  276;  Reg.  v.  Campbell,  18  U.  C.  Q.  B. 
413. 

Attempt  to  obtain  property  by  false  pre- 
tenses being  a  misdemeanor,  all  engaged  are 
principals.  Reg.  v.  Burton,  13  Cox  C.  C.  71, 
32  L.  T.  Rep.  N.  S.  539. 

79.  Lowe  V.  State,  111  Ga.  650,  36  S.  E. 
856;  Williams  v.  State,  105  Ga.  606,  31  S.  E. 
546;  Com.  v.  Brown,  167  Mass.  144,  45 
N.  E.  1. 

80.  Carlile  v.   State,   77   Ala.   71. 

81.  Donohoe  v.  State,  59  Ark.  375,  27  S.  W. 
226 ;  State  v.  Cooper,  85  Mo.  256. 

83.  Clark  v.  People,  2  Lans.  (N.  Y.)  329. 
Loss  or  injury  to  prosecutor  as  element  of 
offense  see  supra,  IV,  F. 

83.  Jackson  v.  People,  126  111.  139,  18 
N.  E.  286. 

84.  Com.  V.  Burton,  183  Mass.  461,  67 
N.  E.  419. 

85.  Com.  V.  Singer,  2  Del.  Co.    (Pa.)    182. 

86.  California. — People  v.  Howard,  135  Cal. 
266,  67  Pac.  148;  People  v.  Martin,  102  Cal. 
558,  36  Pac.  952,  Mikell  Cas.  Cr.  L.  98,  where 
defendant  represented  to  prosecutor  that  a 
judgment  had  been  obtained  against  him  and 
by  this  false  representation  induced  him  to 
transfer  his  property  to  defendant  to  avoid 
paying  the  judgment,  and  it  was  held  that 
prosecutor's  fraud  was  no  defense. 

Colorado. —  In  re  Cummins,  16  Colo.  451, 
27  Pac.  887,  25  Am.  St.  Rep.  291,  13  L.  R.  A. 
752. 

[VI] 


Illinois. —  Gilmore  v.  People,  87  111.  App. 
128. 

Indiana. —  Casily  v.  State,  32  Ind.  62. 

Massachusetts. —  Com.  v.  O'Brien,  172  Mass.. 
248,  52  N.  E.  77;  Com.  v.  Morrill,  8  Cush. 
571. 

Michigan. — People  v.  Watson,  75  Mich.  582, 
42  N.  W.  1005 ;  People  v.  Heussler,  48  Mich. 
49,  11  N.  W.  804. 

New  Jersey. —  Cunningham  v.  State,  61 
N.  J.  L.  67,  38  Atl.  847. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§27. 

Contra.— McCord  v.  People,  46  N.  Y.  470; 
People  V.  Livingstone,  47  N.  Y.  App.  Div. 
283,  62  N.  Y.  Suppl.  9,  14  N.  Y.  Cr.  422; 
People  V.  Stetson,  4  Barb.  (N.  Y.)  151; 
Anonymous,  10  Ohio  Deo.  (Reprint)  649,  22 
Cine.  L.  Bui.  371;  State  v.  Crowley,  41  Wis. 
271,  22  Am.  Rep.  719,  conspiring  to  defraud. 

87.  Thomas  v.  People,  113  111.  531.  See 
also  Elmore  v.  State,  138  Ala.  50,  35  So.  25; 
Crawford  v.  State,  117  Ga.  247,  43  S.  E.  762. 
See,  however.  Cowan  v.  State,  (Tex.  Cr.  App. 
1900)  56  S.  W.  751. 

88.  See  supra,  IV,  C,  5. 

89.  Indiana. — State  v.  Styner,  154  Ind.  131,. 
56  N.  E.  98;  Strong  v.  State,  86  Ind.  208,  .44 
Am.  Rep.  292. 

Massachusetts. —  Com.  v.  Whitcomb,  107 
Mass.  486. 

THorth  Carolina. —  State  v.  Matthews,  91 
N.  C.  635. 

Wisconsin. —  Baker  v.  State,  120  Wis.  135, 
97  N.  W.  566  [eaoplaining  State  v.  Crowley,  41 
Wis.  271,  22  Am.  Rep.  719]. 

England. —  Reg.  v.  Jones,  3  C.  &  K.  346,  4 
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to  entrap  defendant  into  a  commission  of  the  crime,^"  it  is  no  defense,  unless  the 
entrapment  involves  a  knowledge  on  the  part  of  prosecutor  that  the  pretense 
was  false.'' 

VIII.  PROCEDURE.'^ 

A.  Indictment  and  Information^^  —  l.  In  General.    An   indictment   for 

obtaining  property  by  false  pretense  or  false  token  must  allege  with  precision  and 

certainty  every   fact  nece'ssary  to  be   proven   in  order  to  convict   the  accused 

of  the  crime,'*  and  the  facts  must  be  stated  with  such  particularity  as  to  apprise 


Cox  C.  C.  198,  1  Den.  C.  C.  551,  14  Jur.  533, 
19  L.  J.  M.  C.  162,  4  N.  Sess.  Caa.  353,  T.  & 
M.  270;  Reg.  v.  Hensler,  11  Cox  C.  C.  570, 
22  L.  T.  Rep.  N.  S.  G91,  19  Wkly.  Rep.  108. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§25. 

Contra.— People  v.  Clough,  17  Wend. 
(N.  Y.)   351,  31  Am.  Dec.  303. 

90.  Rex  V.  Ady,  7  C.  &  P.  140,  32  B.  C.  L. 
540 ;  Reg.  v.  Corey,  22  N.  Brunsw.  543. 

91.  Thorpe  v.  State,  40  Tex.  Cr.  346,  50 
S.  W.  383.  See  also  Reg.  v.  Mills,  7  Cox  C.  C. 
263,  Dears.  &  B.  205,  3  Jur.  N.  S.  447,  26 
L.  J.  M.  C.  79,  5  Wkly.  Rep.  529. 

92.  Description  of  offense  in  warrant  see 
Ckiminal  Law,  12  Cyc.  301  et  seq. 

Jurisdiction:  As  determined  by  locality 
of  crime  see  Cbiminal  Law,  12  Cyc.  211.  Of 
United  States  courts  over  common-law  offense 
of  cheating  see  supra,  page  387,  note  5. 

Venue  see  Criminal  Law,  12  Cyc.  233. 

93.  See,  generally,  Indictments  and  In- 
formations. 

Election  by  state.— Under  S.  C.  Gen.  St. 
(1882)  §  2514,  providing  that  any  person 
who  wilfully  and  knowingly  sells  and  con- 
veys any  real  or  personal  property  on  which 
any  lien  or  liens  exist  without  first  giving 
notice  of  such  lien  or  liens  to  the  purchaser 
is  guilty,  etc.,  the  offense  consists  in  selling, 
without  regard  to  the  number  of  liens  on  the 
property,  and  where  an  indictment  charges 
the  existence  of  several  liens  the  state  can- 
not be  required  to  elect  on  which  it  relies. 
State  V.  Johnson,  20  S.  C.  387. 

For  forms  of  indictment  for  obtaining 
money  or  property  by  false  pretenses  see 
People  V.  Smith,  5  Park.  Cr.  (N.  Y.)  490; 
People  V.  Sully,  5  Park.  Cr.  (N.  Y.)  142; 
Ex  p.  Reggel,  114  U.  S.  642,  5  S.  Ct.  1148,  29 
L.  ed.  250;  Reg.  v.  Gardner,  7  Cox  C.  C.  136, 
Dears.  &  B.  40,  2  Jur.  N.  S-  598,  25  L.  J.  M.  C. 
100,  4  Wkly.  Rep.  526;  11  Cox  C.  C.  appen- 
dix xi. 

Bills  of  particulars  see  Indictments  and 
Iktormations. 

SufSciency  of  indictment  as  question  for 
court  see  infra,  page  446,  note  22. 

94.  Alabama. —  Tennyson  v.  State,  97  Ala. 
78,  12  So.  391. 

Connecticut. —  State  v.  Jackson,  39  Conn. 
229. 

Indiana. —  Cruthers  v.  State,  161  Ind.  139, 
67  N.  E.  930;  Asher  v.  State,  88  Ind.  215. 

Missouri. —  State  v.  Daggs,  106  Mo.  160, 
17  S.  W.  306. 

New  Hampshire. —  State  v.  Falconer,  59 
N.  H.  535. 

New  York. —  People  v.  Winper,  80  Hun  130, 


30  N.  Y.  Suppl.  54  (holding  that  an  indict- 
ment under  a  statute  must  state  all  such 
facts  and  circumstances  as  constitute  the 
statutory  offense  so  as  to  bring  the  party 
indicted  expressly  within  the  provisions  of 
the  statute) ;  People  v.  Chapman,  4  Park.  Cr. 
56.  See  also  People  v.  Webster,  17  Misc. 
410,  40  N.  Y.  Suppl.  1135,  11  N.  Y.  Cr. 
340,  holding  that  an  indictment  alleging  that 
defendant  had  in  his  possession,  with  in- 
tent to  sell,  an  article  of  merchandise  stamped 
"  Sterling,"  which  did  not  contain  the  re- 
quired proportion  of  pure  silver,  is  insuffi- 
cient, in  that  it  fails  to  allege  that  the  word 
"  Sterling "  denotes  that  the  article  was 
"  Sterling  silver." 

OAio.— Ellars  v.  State,  25  Ohio  St.  385. 

Pennsylvania. —  Com.  v.  Adley,  1  Pearson 
62. 

Texas. —  Maranda  v.  State,  44  Tex.  442; 
Marshall  v.  State,  31  Tex.  471  (holding  that 
an  indictment  for  obtaining  property  should 
aver  that  the  property  was  delivered  with  the 
consent  of  the  owner)  ;  White  v.  State,  3  Tex. 
App.  605 ;  Hirsch  v.  State,  1  Tex.  App.  393. 

England. —  Reg.  v.  Martin,  8  A.  &  E.  481, 
2  Jur.  515,  7  L.  J.  M.  C.  89,  3  N.  &  P.  472, 
1  W.  W.  &  H.  380,  35  E.  C.  L.  691. 

Canada. —  Reg.  v.  Harty,  31  Nova  Scotia 
272. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  31. 

Indictments  held  sufficient. —  Alleging  that 
defendant,  by  falsehood  and  artifice,  obtained 
from  the  owner  a  bill  of  sale  of  property 
and  the  possession  thereof,  whereby  the  owner 
was  defrauded  and  cheated,  is  sufficient  to 
charge  defendant  with  being  a  "  common  cheat 
and  swindler."  Jones  v.  State,  93  Ga.  547, 
19  S.  E.  250.  Where  an  indictment  is  for 
passing  a  draft  drawn  against  no  funds,  it  is 
not  necessary  to  allege  that  the  draft  was  of 
no  value.  State  v.  Caldwell,  7-9  Iowa  473,  44 
N.  W.  711.  An  information  for  obtaining 
money  under  false  pretenses  is  sufficient 
which  alleges  that  defendant  procured  a  loan 
by  offering  to  pledge  as  security  certain  notes 
which  he  represented  were  unpaid;  that  the 
lender  relied  on  his  representations;  that 
only  part  of  the  notes  promised  were  deliv- 
ered, and  that  some  of  them  had  been  paid; 
and  that  defendant  knew  his  representations 
to  be  false,  and  made  them  with  intent  to 
defraud.  State  v.  Ashe,  44  Kan.  84,  24  Pac. 
72.  An  indictment  alleging  that  defendant, 
with  intent  to  defraud,  expressed  certain 
boxes  which  he  represented  to  the  consignee 
as  containing  tobacco  suitable  for  cigars; 
that  the  representations  were  false  and  fraud- 
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ulent,  and  known  to  be  such  by  defendant; 
and  that  the  consignee  was  thereby  deceived 
into  paying  a  specified  sum  of  money  for 
tobacco  stems  and  rubbish,  sufficiently  charges 
the  obtaining  of  money  under  false  pretenses. 
Hafner  v.  Com.,  36  S.  W.  549,  18  Ky.  L. 
Rep.  423.  An  indictment  for  obtaining  prop- 
erty by  false  pretenses  is  sufficient  which 
alleges  that  defendant,  with  intent  to  de- 
fraud, fraudulently  represented  to  the  owner 
of  described  goods  that  he  was  then,  and  for 
two  years  had  been,  employed  by  a  third 
party,  who  told  him  to  come  to  the  owner's 
warehouse  and  get  the  goods,  for  which  the 
employer  would  pay,  and  that  by  reason  of 
these  representations,  which  were  false,  and 
which  defendant  knew  to  be  false,  the  owner 
was  induced  to  deliver  the  goods  to  defendant. 
Com.  V.  Whitney,  3  S.  W.  533,  8  Ky.  L.  Rep. 
776.  An  indictment  which  charges  that  de- 
fendant obtained  money  from  one  bank  by 
falsely  representing  that  he  had  money  in 
another  bank  need  not  allege  that  the  latter 
was  incorporated,  since  it  is  not  the  one  de- 
frauded. Brown  v.  State,  (Tex.  Cr.  App. 
1898)  43  S.  W.  986. 

Inconsistent  averments. — An  indictment  for 
obtaining  goods  by  false  pretenses  which 
avers  that  defendant  purchased  the  goods  is 
insufficient,  a  purchase  being  inconsistent 
with  an  obtaining  by  false  pretenses.  People 
V.  Conger,  1  Wheel.  Cr.  (N.  Y.)  448.  How- 
ever, an  information  for  obtaining  personalty 
under  false  pretenses  by  giving  Confederate 
money  in  exchange  therefor  and  representing 
it  to  be  valuable  which  alleges  that  accused 
"  did,  .  .  .  with  intent  to  defraud,  .  .  .  buy " 
from  the  complaining  witness  the  property 
described  is  not  insufficient  as  precluding 
fraud  by  the  use  of  the  word  "  buy,"  since 
the  gist  of  the  offense  was  the  false  repre- 
sentation of  the  value  of  the  money  and  not 
the  buying  of  the  property.  Pinney  v.  State, 
156  Ind.  167,  59  N.  E.  383.  An  indictment 
which  charges  that  pretenses  were  made  to 
induce  prosecutor  to  become  the  surety  of 
defendant  on  a  six-hundred-dollar  note,  but 
shows  that  instead  of  becoming  a  surety  pros- 
ecutor became  a  principal  and  made  a  note 
for  six  hundred  dollars  payable  to  defendant, 
is  bad  for  ambiguity  and  uncertainty.  State 
V.  Locke,  35  Ind.  419. 

Duplicity. —  An  indictment  is  not  bad  for 
duplicity  in  that  it  sets  out  two  inconsistent 
representations  of  defendant,  but  a  convic- 
tion may  be  had  on  proof  of  the  falsitv  of 
either.  State  v.  Tripp,  113  Iowa  698^  84 
N.  W.  546.  It  is  not  a  valid  objection  to  an 
indictment  that  it  charges  two  crimes,  one 
the  procuring  of  a  signature  to  an  instru- 
ment by  false  pretenses,  and  the  other  the  ob- 
taining of  money  by  the  same  means.  State  v. 
McDonald,  59  Kan.  241,  52  Pac.  453;  State 
V.  Meade,  56  Kan.  690,  44  Pac.  619.  Nor  is 
an  indictment  bad  for  joining  successive 
statutory  phases  of  the  same  oflFense  (People 
V.  Lutterraoser,  122  Mich.  562,  81  N.  W.  565 ; 
Com.  V.  Sober,  15  Pa.  Super.  Ct.  520),  nor 
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because  the  facts  stated  show  a  case  of  lar- 
ceny, since  different  offenses  may  spring  from 
the  same  act  (State  v.  Styner,  154  Ind.  131, 
56  N.  E.  98). 

An  indictment  for  false  packing  of  cotton 
is  not  vitiated  by  the  use  of  the  term  "  sand- 
packing,"  this  being  a  term  generally  under- 
stood in  Alabama,  and  certain.  Daniel  v. 
State,  61  Ala.  4. 

An  indictment  for  fraud  in  the  sale  of  wool 
(Ohio  Rev.  St.  §  7069-3)  must  state  that  the 
wool  was  washed  wool,  describe  the  objec- 
tionable substance  complained  of  contained 
in  the  wool,  and  aver  that  the  fleeces  were  so 
arranged  as  to  be  calculated  to  defraud  the 
purchaser.  Hogue  v.  State,  23  Ohio  Cir.  Ct. 
567. 

Indictment  for  resale  in  fraud  of  seller. — 
An  information  under  La.  Acts  (1896),  No. 
94,  §  2,  for  buying  goods  on  credit  and  selling 
them  out  of  the  usual  course  of  business  with 
intent  to  cheat  the  seller,  need  not  set  forth 
the  name  of  the  person  to  whom  the  goods 
were  resold.  State  v.  Artus,  110  La.  441,  34 
So.  596. 

Indictment  for  selling  land  twice. —  An  in- 
dictment under  Mo.  Rev.  St.  §  3569,  providing 
for  the  punishment  of  one  making  a  deed  of 
any  lands  which  he  has  previously  conveyed 
to  another  without  reciting  the  former  deed, 
need  not  set  forth  the  entire  description  of 
the  land  conveyed  by  the  second  deed,  a  de- 
scription which  identifies  the  land  by  its  lot 
number  being  sufficient.  State  v.  Wilson,  66 
Mo.  App.  540. 

Indictment  for  selling  without  disclosing  en- 
cumbrance.—  If  an  indictment  for  making  a 
deed  to  land  without  reciting  an  existing 
mortgage  thereon  describes  the  land  merely 
as  "  a  certain  house  and  lot  in "  a  certain 
town,  county,  and  state,  it  is  fatally  defective 
(State  V.  Jones,  68  Mo.  197),  and  an  indict- 
ment for  this  offense  should  also  contain  an 
averment  of  neglect  to  give  the  information 
concerning  the  encumbrance  before  payment 
of  the  consideration  (State  •».  Bryant,  58 
N.  H.  79). 

In  an  indictment  for  conveying  land  with- 
out title,  it  is  not  essential  that  a  copy  of 
the  deed  be  set  forth;  nor  is  it  necessary, 
where  the  instrument  purports  to  convey  land 
situated  in  another  state,  to  aver  in  the  in- 
dictment in  terms  that  the  deed  was  in  the 
form  of  a  proper  conveyance  of  land  under  the 
laws  of  such  state;  it  is  sufficient  if  it  be 
averred  in  the  indictment  that  the  convey- 
ance was  by  deed  of  general  warranty.  Kerr 
V.  State,  36  Ohio  St.  614. 

95.  Maryland. —  State  v.  Blizzard,  70  Md. 
385,  17  Atl.  270,  14  Am.  St.  Rep.  366,  holding 
that  an  indictment  must  have  that  degree  of 
certainty  that  will  fully  inform  accused  of  the 
special  character  of  the  charge  against  him, 
that  will  enable  the  court  to  determine 
whether  the  facts  alleged  constitute  a  crime, 
and  that  will  protect  accused  against  further 
prosecution  for  the  same  offense. 

Minnesota. —  State  v.  Henn,  39  Minn.  464, 
40  N.  W.  564. 
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■where  ^^  and  the  time  when  "  the  offense  was  committed.  It  is  not  bad  merely 
because  ungrammatically  expressed  if,  read  as  a  wJiole,  the  meaning  is  clear  ;^' 
and  if  otherwise  sufficient,  unnecessary  repetition  and  redundancy  will  not 
invalidate  it;''  nor  will  the  fact  that  it  contains  some  immaterial  allegations 
render  it  bad.^ 

2.  Language  of  Statute.  The  indictment  need  not  charge  the  offense  in  the 
language  of  the  statute.  If  words  of  similar  import  are  used,''  or  if  the  indict- 
ment describes  the  offense  with  more  particularity  than  the  statute,^  it  is  suffi- 
cient. It  need  not  charge  a  conclusion  of  law,  even  though  the  conclusion  is 
part  of  the  statutory  definition  of  the  offense.*  As  a  general  rule,  where  the 
statute  creating  the  offense  sets  forth  with  precision  and  certainty  all  the  elements 


il/issowi.— state  v.  Barbee,  136  Mo.  440, 
37  S.  W.  1119,  holding  that  under  the  con- 
stitutional provision  that  an  accused  shall 
have  the  right  to  demand  the  nature  and 
cause  of  the  accusation,  an  indictment  for 
procuring  payment  by  a  bank  of  overdrafts 
to  a  specified  amount  drawn  on  it  by  defend- 
ant, by  false  representations  as  to  the  owner- 
ship of  a  note,  which  avers  neither  the  date, 
the  amount,  nor  the  date  of  maturity  of  the 
note,  nor  that  the  maker  was  or  was  repre- 
sented by  defendant  to  be  solvent,  nor  that 
the  overdrafts  were  authorized  by  reason  of 
defendant's  representations,  nor  the  dates, 
amounts,  or  payees  of  such  overdrafts,  is  bad 
for  uncertainty. 

'NexD  York. —  People  v.  Winner,  80  Hun  130, 
30  N.  Y.  Suppl.  54. 

Oregon. —  State  v.  Hanscom,  28  Oreg.  427, 
43  Pac.  167,  holding,  however,  that  an  indict- 
ment under  Hill  Annot.  Laws  Oreg.  §  1777, 
making  it  a  penal  offense  to  obtain  by  false 
pretense  a  signature  to  a  writing,  the  false 
making  of  which  would  be  forgery,  which 
alleges  that  defendant,  by  falsely  represent- 
ing to  W  that  he  was  authorized  by  a  cor- 
poration to  draw  a  draft  on  it  to  W's  order 
to  procure  funds  to  be  used  for  the  corpora- 
tion, obtained  W's  indorsement  to  such  a 
draft,  without  an  allegation  that  the  indorse- 
ment was  for  defendant's  accommodation,  suf- 
ficiently shows  defendant  what  he  has  to 
meet  upon  trial. 

Pennsylvania. —  Com.  v.  Galbraith,  24  Leg. 
Int.  117. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  31. 

96.  Connor  v.  State,  29  Fla.  455,  10  So. 
891,  30  Am.  St.  Rep.  120;  State  v.  Bacon,  7 
Vt.  219. 

By  statute  in  some  states  it  is  not  neces- 
sary to  state  any  venue  in  the  body  of  an 
indictment,  but  the  county  named  in  the  mar- 
gin thereof  shall  be  taken  to  be  the  venue  for 
all  the  facts  stated  in  the  body  of  the  same. 
See  State  v.  Beaueleigh,  92  Mo.  490,  4  S.  W. 
666. 

Venue  in  general  see  Criminal  Law. 

97.  State  v.  Withee,  87  Me.  462,  32  Atl. 
1013. 

98.  Com.  V.  O'Brien,  172  Mass.  248,  52 
N.  E.  77  (holding  that  the  words  "then  and 
there,"  used  in  connection  with  allegations 
of  false  representations,  delivery  of  an  in- 
strument, and  reliance  on  the  representations 
by  the  defrauded  person,  need  not  be  referred 


to  the  place  where  the  property  was  located 
as  the  nearest  antecedent,  although  the  name 
thereof  immediately  precedes  such  words, 
where,  on  a  reading  of  the  whole  paragraph^ 
it  is  plain  that  they  refer  to  the  time  and 
place  of  the  representations  previously  speci- 
fied in  the  paragraph)  ;  State  v.  Burke,  108 
N.  C.  750,  12  S.  E.  1000  (holding  that  where 
an  indictment  charged  defendant  with  falsely 
representing  a  certain  mule  to  be  sound  and 
gentle,  "  whereas  in  truth  and  fact  mule 
was  not,"  etc.,  the  omission  of  the  word 
"  said "  before  the  word  "  mule "  was  not 
material ) . 

99.  People  v.  Carolan,  71  Cal.  195,  12 
Pae.  52;  State  v.  Burke,  108  N.  C.  750,  12 
S.  E.  1000. 

1.  Com.  V.  Stevenson,  127  Mass.  446;  Com. 
V.  Jeffries,  7  Allen  (Mass.)  548,  83  Am.  Dec. 
712;  State  v.  Woodward,  156  Mo.  143,  56 
S.  W.  880. 

2.  Kentucky. —  Com.  t:  Scroggin,  60  S.  W. 
528,  22  Ky.  L.  Rep.  1338. 

Louisiana. —  State  v.  Lewis,  41  La.  Ann. 
590,  6  So.  536. 

Minnesota. —  State  v.  Southall,  77  Minn. 
296,  79  N.  W.  1007. 

Nebraska. —  Cowan  v.  State,  22  Nebr.  519, 
35  N.  W.  405. 

New  Hampshire. —  State  v.  King,  67  N.  H. 
219,  34  Atl.  461. 

Ohio. —  Tarbox  -v.  State,  38  Ohio  St.  581. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  31. 

3.  Bargie  v.  U.  S.,  30  Fed.  Cas.  No.  18,229, 
2  Hayw.  &  H.  357. 

Enlarging  on  statute. —  An  indictment 
charging  that  defendant  fraudulently  ob- 
tained property  by  means  of  a  game,  device, 
trick,  and  "  other  implements,  instruments, 
and  means,''  enlarges  Mass.  Gen.  St.  c.  161, 
§  57,  punishing  the  fraudulent  obtaining  of 
property  by  tricks,  device,  cards,  "  or  other 
implements  or  instruments,"  and  a  conviction 
thereon  cannot  be  sustained  under  the  stat- 
ute.   Com.  V.  Parker,  117  Mass.  112. 

4.  Com.  V.  Scroggin,  60  S.  W.  528,  22  Ky. 
L.  Rep.  1338  (holding  that  an  indictment 
under  Ky.  St.  §  1208,  providing  for  the  pun- 
ishment of  any  person  who  shall  by  any  false 
pretense  obtain  the  signature  of  another  to 
a  writing  "  the  false  making  whereof  would 
be  forgery,''  need  not  aver  that  the  note  was 
one  "  the  false  making  whereof  would  be  for- 
gery") ;  State  v.  Switzer,  63  Vt.  604,  22  Atl. 
274,  25  Am.  St.  Rep.  789. 
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of  the  offense,  an  indictment  which  charges  the  crime  in  the  words  of  the 
statute  is  sufficient'  Where  some  intended  element  of  the  crime  is  omitted  in 
the  statute,'  or  where  by  following  the  language  of  the  statute  the  indictment 
would  not  show^T-ima  facie  that  any  crime  had  been  committed,'  or  would 
not  sufficiently  apprise  accused  of  the  charge  against  him,*  more  particularity  of 


5.  Alabama. —  Cowles  v.  State,  50  Ala.  454; 
O'Connor  v.  State,  30  Ala.  9. 

California. —  People  v.  Frigerio,  107  Cal. 
151,  40  Pac.  107;  People  i-.  Carolan,  71  Cal. 
195,  12  Pac.  52. 

Illinois. —  Gregg  v.  People,  98  111.  App.  170. 

Massachusetts. —  Com.  v.  Asliton,  125  Mass. 
384. 

Minnesota. —  State  v.  Evans,  88  Minn.  262, 
92  N.  W.  976. 

New  Jersey. —  State  v.  Crowley,  39  N.  J.  L. 
264. 

New  York. —  People  v.  Higbe,  66  Barb.  131; 
Fenton  v.  People,  4  Hill  126. 

Washington. —  State  v.  Knowlton,  II  Wash. 
512,  39  Pae.  966. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
S3I. 

This  rule  does  not  mean  that  it  is  sufficient 
to  copy  the  statute  into  the  indictment.  Even 
when  a  form  is  prescribed  in  the  statute,  it 
will  not  do  simply  to  fill  up  the  blanks;  it 
must  be  so  far  extended  into  detail  as  to 
render  the  particular  instance  of  offending 
certain.  State  t\  Crooker,  95  Mo.  389,  8 
S.  W.  422;  Reg.  v.  Davis,  18  U.  C.  Q.  B.  180. 

6.  State  V.  Smith,  8  Blackf.  489;  Maranda 
V.  State,  44  Tex.  442 ;  Hirsch  v.  State,  1  Tex. 
App.  393;  State  v.  Hurst,  11  W.'Va.  54,  all 
holding  that,  although  the  statute  does  not 
contain  the  word  "  knowingly,"  it  is  neces- 
sary to  allege  that  defendant  knew  that  the 
pretense  was  false,  when  scienter  is  essential 
to  the  crime.  In  England  an  indictment  was 
held  bad  on  demurrer  for  omitting  to  allege 
that  defendant  "  knowingly "  made  the  pre- 
tense, although  the  statute  did  not  in  terms 
require  a  scienter,  and  although  another 
statute  provided  that  if  the  offense  was  al- 
leged in  the  words  of  the  statute  it  should 
be  held  sufficient.  Eeg.  v.  Henderson,  C.  &  M. 
328,  2  Moody  C.  C.  192,  41  E.  C.  L.  183.  But 
in  a  later  case,  Reg.  v.  Bowen,  13  Q.  B.  790, 
3  Cox  C.  C.  483,  13  Jur.  1045,  19  L.  J.  M.  C. 
65,  4  N.  Sess.  Cas.  62,  the  court  refused  to 
arrest  judgment  after  verdict  on  the  same 
ground. 

7.  State  V.  Levi,  41  Tex.  563 ;  Reg.  v.  Mar- 
tin, 8  A.  &  E.  481,  2  Jur.  515,  7  L.  J.  M.  C. 
89,  3  N.  &  P.  472,  1  W.  W.  &  H.  380,  35 
E.  C.  L.  691. 

8.  State  V.  Jackson,  39  Conn.  229. 

The  same  rule  applies  to  indictments  fol- 
lowing statutory  forms. —  If  the  form  pro- 
vided does  not  sufficiently  apprise  accused 
of  the  charge  against  him,  it  is  unconstitu- 
tional, and  an  indictment  following  it  is  in- 
sufficient. State  V.  Fraker,  148  Mo.  143,  49 
S.  W.  1017;  State  v.  Levy,  119  Mo.  434,  24 
S.  W.  1026;  State  v.  Kain,  118  Mo.  5,  23  S.  W. 
763;  State  v.  Chapel,  117  Mo.  639,  23  S.  W. 
760;  State  v.  Fleming,  117  Mo.  377,  22 
S.  W.  1024  [overruling  State  v.  Jackson,  112 
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Mo.  585,  20  S.  W.  674;  State  v.  Morgan,  112 
Mo.  202,  20  S.  W.  456];  State  v.  Cameron, 
117  Mo.  371,  22  S.  W.  1024;  State  v.  Benson, 
110  Mo.  18,  19  S.  W.  213;  State  v.  Terry,  109 
Mo.  601,  19  S.  W.  206  [overruling  State  v. 
Sarony,  95  Mo.  349,  8  S.  W.  407;  State  v. 
Porter,  75  Mo.  171;  State  v.  Connolly,  73  Mo. 
235;  State  v.  Faneher,  71  Mo.  460;  State  v. 
Williams,  12  Mo.  App.  415] ;  State  v.  Clay, 
100  Mo.  571,  13  S.  W.  827;  State  v.  Crooker, 
95  Mo.  389,  392,  8  S.  W.  422.  The  form  con- 
sidered by  the  court  in  the  above  cases  was 
that  contained  in  Mo.  Rev.  St.  (1889)  §  3826, 
which  provides  that  in  an  indictment  for  ob- 
taining property  by  means  of  any  trick,  false 
pretense,  etc.,  "  it  shall  be  deemed  and  held 
a  sufficient  description  of  the  offence  to  charge 

that  the  accused  did  on unlawfully  and 

feloniously  obtain  or  attempt  to  obtain  (as 
the  case  may  be)  from  A  B  (here  insert  the 
name  of  the  person  defrauded)  his  or  her 
money  or  property  by  means  and  by  use  of 
a  cheat,  or  fraud,  or  trick,  or  deception,  or 
false  and  fraudulent  representation  or  state- 
ment, or  false  pretense,  or  confidence  game, 
or  false  or  bogus  check,  or  instrument,  or 
coin  or  metal,  as  the  case  may  be,  contrary 
to  the  form  of  the  statutes."  It  was  held 
unconstitutional  as  it  did  not  require  a  par- 
ticular description  of  the  property  obtained 
or  of  the  means  used  to  obtain  it.  The  case 
of  State  V.  Blizzard,  70  Md.  385,  17  Atl.  270, 
14  Am.  St.  Rep.  366,  is  in  accord  with  the 
Missouri  cases  cited  above,  on  the  general 
principle  for  which  those  eases  are  cited;  but 
whereas  the  former  decide  that  a  statutory 
form'  which  makes  no  provision  for  setting  out 
the  false  pretenses  is  unconstitutional  as  not 
apprising  accused  of  the  nature  of  the  charge 
against  him,  the  latter  decides  that  under 
Md.  Code  (1888),  art.  27,  §  288,  it  is  un- 
necessary to  set  out  the  pretenses,  accused 
being  entitled  on  application  to  a  statement 
of  the  false  pretenses  to  be  given  in  evidence. 
See  also  Jules  v.  State,  85  Md.  305,  36  Atl. 
1027.  111.  Cr.  Code,  §  99,  providing  that  in 
prosecutions  for  obtaining  money  by  a  con- 
fidence game  "  it  shall  be  deemed  and  held 
a  sufficient  description  of  the  offense  to 
charge  that  the  accused  did,  on,  etc.,  unlaw- 
fully and  feloniously  obtain,  or  attempt  to 
obtain,  (as  the  case  may  be),  from  A  B, 
( here  insert  the  name  of  the  person  defrauded 
or  attempted  to  be  defrauded),  his  money 
(or  property,  in  case  it  be  not  money),  by 
means  and  by  use  of  the  confidence  game," 
does  not  violate  111.  Const,  art  2,  §  8,  pro- 
viding that  no  person  shall  be  held  to  answer 
for  a  criminal  offense  without  an  indictment, 
or  section  9,  providing  that  in  criminal  cases 
defendant  shall  be  informed  of  the  nature 
and  cause  of  the  accusation  against  him,  or 
section  2,  providing  that  no  person  shall  be 
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statement  is  required.     Illustrations  of  these  rules  are  found  in  other  connections 
in  this  article.'' 

3.  Particular  Averments  —  a.  As  to  the  Pretense  —  (i)  Enumeration  and 
Description —  (a)  In  General.  It  is  not  sufficient  merely  to  aver  in  the  indict- 
ment that  accused  obtained  tlie  property  by  a  false  pretense  ;  the  pleader  must  go 
further  and  not  only  set  out  tlie  pretense  but  set  it  out  with  such  particularity  as 
to  enable  the  court  to  determine  whether  it  is  such  a  pretense  as  comes  within  the 
statute  and  as  to  apprise  accused  of  the  charge  against  him.'"  This  requirement 
will  be  dispensed  with  if  it  is  averred  in  the  indictment  that  the  grand  jury  are 


deprived  of  liberty  without  due  process  of 
law.  Graham  v.  People,  181  111.  477,  485,  55 
N.  E.  179,  47  L.  E.  A.  731;  Morton  v.  People, 
47  111.  468. 

9.  See  infra,  VIII,  A,  3,  a-e. 

10.  Arkansas. —  Burrow  v,  State,  12  Ark. 
65. 

California. —  People  v.  McKenna,  81  Cal. 
158,  22  Pac.  488. 

Florida. —  Hamilton  v.  State,  16  Fla.  288. 

Indiana. —  Johnson  v.  State,  75  Ind.  553, 
holding  that  an  indictment  for  false  pre- 
tenses in  procuring  the  payment  of  a  claim 
against  a  county  is  bad,  where  it  does  not 
accurately  describe  the  warrant  or  order  held 
by  accused,  or  state  to  whom  it  was  made 
payable,  or  the  amount. 

Missouri. —  State  v.  Pickett,  174  Mo.  663, 
74  S.  W.  844;  State  v.  Fraker,  148  Mo.  143, 
49  S.  W.  1017;  State  v.  Levy,  119  Mo.  434,  24 
S.  W.  1024;  State  v.  Kain,  118  Mo.  5,  23 
S.  W.  763;  State  v.  Chapel,  117  Mo.  639, 
23  S.  W.  760;  State  v.  Fleming,  117  Mo. 
377,  22  S.  W.  1024  [overruling  State  v.  Jack- 
son, 112  Mo.  585,  20  S.  W.  674;  State  v. 
Morgan,  112  Mo.  202,  20  S.  W.  456] ;  State 
V.  Cameron,  117  Mo.  371,  22  S.  W.  1024; 
State  V.  Benson,  110  Mo.  18,  19  S.  W.  213; 
State  V.  Terry,  109  Mo.  601,  19  S.  W.  206 
loverruling  State  v.  Sarony,  95  Mo.  349,  8 
S.  W.  407;  State  v.  Porter,  75  Mo.  171; 
State  V.  Connolly,  73  Mo.  235;  State  v.  Fan- 
cher,  71  Mo.  460;  State  v.  Williams,  12  Mo. 
App.  415];  State  v.  Clay,  100  Mo.  571,  13 
S.  W.  827;  State  v.  Crooker,  95  Mo.  389, 
8  S.  W.  422;  State  v.  Chunn,  19  Mo.  233, 
holding  that  it  is  not  sufficient  for  an  indict- 
ment to  charge  an  obtaining  of  money  "  by 
color  of  a  false  pretense,"  since  the  word 
"  color  "  mentioned  in  the  statute  applies  to 
the  words  "  false  token  "  or  writing  and  not 
to  the  following  clause  relating  to  false  pre- 
tenses. 

■  New  York. —  People  v.  Laurence,  66  Hun 
574,  21  N.  Y.  Suppl.  818  (holding  that  an 
indictment  for  larceny  committed  by  means 
of  false  pretenses  and  representations  is  in- 
sufficient where  the  pretenses  and  representa- 
tions alleged  therein  are  in  the  nature  only 
of  promises  or  agreements  which  relate  wholly 
to  future  actions  and  events)  ;  People  v. 
Gates,  13  Wend.  311;  Skiff  v.  People,  2  Park. 
Cr.  139. 

Pennsylvania. —  Com.  v.  Frey,  50  Pa.  St. 
245;  Coin.  v.  Galbraith,  24  Leg.  Int.  117. 

Teocas. —  State  v.  Dyer,  41  Tex.  530  (hold- 
ing that  an  indictment  in  form  for  falsely 
representing  an  instrument  of  writing,  in  form 


a  promissory  note,  to  be  a  draft,  and  thereby 
obtaining  money  for  it,  is  not  sufficient;  that 
the  indictment  should  disclose  in  what  par- 
ticular the  instrument  was  defective;  and 
that  the  name  of  the  instrument,  if  valid,  is 
immaterial)  ;  Mathena  v.  State,  15  Tex.  App. 
473. 

United  States.— V.  S.  v.  Hess,  124  U.  S. 
483,  8  S.  Ct.  571,  31  L.  ed.  516;  U.  S.  v. 
Watkins,  28  Fed.  Cas.  No.  16,649,  3  Cranch 
C.  C.  441. 

England. —  Reg.  v.  Hazelton,  L.  E,.  2  C.  C. 
134,  13  Cox  C.  C.  1,  44  L.  J.  M.  C.  11,  31 
L.  T.  Rep.  N.  S.  451,  23  Wkly.  Rep.  139 
(holding  that  passing  a  check  is  not  a  rep- 
resentation that  the  person  passing  it  has 
at  the  time  money  in  the  bank  on  which  it 
is  drawn  equal  to  the  amount  of  the  check, 
for  it  may  be  he  has  authority  from  the  bank 
to  overdraw  his  account,  and  hence  the  in- 
dictment should  not  allege  this  to  be  the 
representation,  but  should  allege  that  the 
check  was  a  valid  order  for  the  payment  of 
the  sum  mentioned  in  the  check)  ;  Reg.  v. 
Henshaw,  9  Cox  C.  C.  472,  10  Jur.  N.  S.  595, 
L.  &  C.  444,  33  L.  J.  M.  C.  132,  10  L.  T. 
Rep.  N.  S.  428,  12  Wkly.  Rep.  751  (holding 
that  an  indictment  alleging  that  the  prisoner 
pretended  to  A's  representative  that  she  was 
to  give  him  twenty  shillings  for  B,  and  that 
A  was  going  to  allow  B  sixteen  shillings  per 
week,  does  not  sufficiently  show  that  there 
was  any  false  pretense  of  an  existing  fact)  ; 
Rex  V.  Munoz,  2  East  P.  C.  837,  1  Leach  C.  C. 
487,  2  T.  R.  581,  1  Rev.  Rep.  545;  Rex  v. 
Munez,  2  East  P.  C.  827,  7  Mod.  315,  2  Str. 
1127. 

Canada. —  Reg.  v.  Patterson,  26  Ont.  656 ; 
Reg.  V.  Davis,  18  U.  C.  Q.  B.  180. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses," 
§  34  et  seq. 

Contra.— Jules  ■;;.  State,  85  Md.  305,  36  Atl. 
1027;  State  v.  Blizzard,  70  Md.  385,  17  Atl. 
270,  14  Am.  St.  Rep.  366,  by  statute. 

Although  in  some  states  obtaining  by  false 
pretense  is  larceny,  the  better  opinion  is  that 
it  is  still  necessary,  in  order  to  convict  ac- 
cused of  larceny  by  false  pretenses,  to  set  out 
the  pretenses  used.  State  v.  Henn,  39  Minn. 
464,  40  N.  W.  564;  People  v.  Dumar,  106 
N.  Y.  502,  13  N.  E.  325;  Marshall  v.  State, 
31  Tex.  471;  Warrington  ■;;.  State,  1  Tex. 
App.  168.  Contra,  Anable  v.  Com.,  24  Gratt. 
(Va.)  563;  Leftwioh  v.  Com.,  20  Gratt.  (Va.) 
716. 

Indictments  held  sufficient. —  In  a  charge 
that  the  crime  was  accomplished  "  by  the 
making  of  false  statements  and  representa- 
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unable  to  give  a  more  particular  description  of  the  pretense,"  unless  such  descrip- 
tion could  have  been  given  by  the  exercise  of  ordinary  diligence.''*  It  is  not 
necessary  to  describe  the  false  token  or  pretense  with  greater  particularity  than 
the  description  employed  by  accused  at  the  time  he  used  it,  if  as  so  described  it 
appears  to  be  within  the  statute ;  '^  and  it  is  not  necessary  that  the  very  words  of 
the  pretense  be  set  out ;  it  is  sufiicient  to  state  the  effect  of  the  pretense  correctly ; 
hence  the  indictment  need  not  allege  whether  the  pretense  was  spoken  or 
written."  If  the  pretense  is  described  more  minutely  than  is  necessary,  such 
description  is  part  of  the  indictment  and  cannot  be  treated  as  surplusage.'^ 

(b)  Where  Pretense  Is  in  Writing.     When  the  false  pretense  is  in  writing  or 


tions,"  the  quoted  words  are  synonymous  with 
the  statutory  words  "  by  false  pretenses  "  ob- 
taining, etc.  State  v.  Grant,  86  Iowa  216,  53 
N.  W.  120.  Where  the  false  pretense  alleged 
was  pointing  out  to  a  purchaser  valuable 
property  as  that  sold  him  by  defendant,  and 
in  fact  conveying  to  him  other  property 
which  was  valueless,  an  averment  that  the 
property  pointed  out  was  in  the  city  of  D, 
and  was  lot  one,  block  two,  of  Van's  addition, 
was  held  to  be  a  sufficient  description.  State 
V.  McConkey,  49  Iowa  499.  The  fact  that 
some  of  the  representations  alleged  in  an  in- 
dictment are  mere  promises  does  not  vitiate 
the  indictment  if  it  also  contains  allegations 
of  other  representations  which  do  amount  to 
false  pretenses,  but  the  false  promise  may  be 
treated  as  surplusage  or  as  mere  inducement 
to  the  allegations  which  charge  the  false 
representations  that  in  law  are  false  pre- 
tenses. State  V.  Vorback,  66  Mo.  168.  Where 
the  acts  of  defendant  are  properly  described 
as  "  false  pretenses,"  further  describing  them 
as  "  inducements  "  and  "  sayings  "  does  not 
render  the  indictment  defective.  State  v. 
Switzer,  63  Vt.  604,  22  Atl.  724,  25  Am.  St. 
Eep.  789.  An  indictment  alleging  that  ac- 
cused did  falsely  pretend  that  a  paper  partly 
in  print  and  partly  in  writing,  produced  by 
her  to  the  prosecutor  and  purporting  to  be  a 
bank-note  for  the  payment  of  five  pounds  to 
the  bearer,  was  then  a,  good,  genuine,  and 
available  order  for  the  payment  of  five  pounds 
and  was  then  of  the  value  of  five  pounds,  by 
means  of  which  false  pretense  accused  did 
unlawfully  attempt  to  obtain  a  sewing  ma- 
chine, although  inartificially  framed,  suffi- 
ciently alleges  that  accused  falsely  repre- 
sented the  note  to  be  a  good  and  genuine  note 
of  an  existing  bank  and  of  the  value  of 
five  pounds.  Reg.  v.  Jarman,  14  Cox  0.  C. 
Ill,  38  L.  T.  Rep.  N.  S.  460.  See  also  Oxx 
V.  State,  59  N.  J.  L.  99,  35  Atl.  646. 

An  indictment  for  cheating  must  set  out 
the  means  employed.  State  v.  Roberts,  34 
Me.  320;  State  v.  Johnson,  1  D.  Chipm.  (Vt.) 
129.  However,  an  indictment  for  cheating 
by  false  weights  which  avers  that  defendant 
kept  in  his  warehouse  "  certain  false  weights 
for  the  weighing  of  grain  "  and  used  the  same 
"  by  artful  and  deceitful  contrivances "  to 
defraud  certain  persons  sufficiently  describes 
the  manner  of  cheating.  People  v.  Fish,  4 
Park.  Cr.   (N.  Y.)   206. 

False  token. —  When  the  indictment  is  for 
obtaining  property  by  use  of  a  false  token, 
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the  indictment  must  set  forth  the  token  used. 
Lambert  v.  People,  9  Cow.  (N.  Y.)  578.  But 
it  need  not  set  out  the  specific  currency  — 
e.  g.  whether  Spanish  or  Mexican  —  to  which 
a  coin  intended  to  be  counterfeited  belonged. 
State  V.  Boon,  49  N.  C.  463. 

Games  and  tricks. —  An  averment  that  the 
property  was  obtained  "  by  use  of  the  confi- 
dence game "  sufficiently  describes  the  pre- 
tense. Graham  v.  People,  181  111.  477,  55 
N.  E.  179,  47  L.  R.  A.  731;  Maxwell  v.  Peo- 
ple, 158  111.  248,  41  N.  E.  995;  Morton  v. 
People,  47  111.  468.  But  an  indictment  for 
obtaining  by  a  trick  (State  v.  Pickett,  174 
Mo.  663,  74  S.  W.  844)  or  a  trick  game  [In. 
re  Trick  Game,  5  Ohio  S.  &  C.  PI.  Dec.  572,  7 
Ohio  N.  P.  604)  which  fails  to  specify  the 
kind  of  trick  game  practised  is  defective. 

Selling  note. —  An  indictment  under  Ind. 
Rev.  St.  (1881)  §  2204,  providing  that  "who-  ' 
ever  sells,  .  .  .  any  .  .  .  promissory  note, 
.  .  .  knowing  the  signature  of  the  maker 
thereof  to  have  been  obtained  by  any  false 
pretence, —  shall  be  imprisoned  in  the  State 
prison,"  need  not  charge  that  the  false  pre- 
tenses were  of  themselves  sufiicient  to  con- 
stitute a  crime  under  the  statute.  State  v. 
Adams,  92  Ind.  116,  118.  In  an  indictment 
for  unlawfully  offering  to  sell  promissory 
notes  the  signatures  to  which  had  been  pro- 
cured by  false  pretenses,  it  is  not  necessary 
to  allege  that  the  notes  are  of  any  value, 
where  a  copy  of  them  is  set  forth.  Umben- 
hauer  v.  State,  4  Ohio  Cir.  Ct.  378,  2  Ohio 
Cir.  Dec.  606. 

Attempt. — An  indictment  for  attempt  must 
allege  that  the  attempt  was  by  false  pretense, 
or  that  the  cheat  was  of  a  public  nature. 
Reg.  V.  Marsh,  3  Cox  C.  C.  570,  1  Den.  C.  C. 
505,  13  Jur.  1010,  19  L.  J.  M.  C.  12,  3  N.  Sess. 
Cas.  699,  T.  &  M.  192. 

Necessity  of  describing  means  of  obtaining 
property  see  also  supra,  note  8. 

11.  Com.  V.  Ashton,  125  Mass.  384;  State 
V.  Gray,  29  Minn.  142,  12  N.  W.  455. 

12.  State  V.  Stowe,  132  Mo.  199,  33  S.  W. 
799. 

13.  People  V.  Nesbitt,  102  Cal.  327,  36  Pae. 
654;  Waterman  v.  State,  114  Ga.  262,  40  S.  E. 
262;  State  v.  Call,  48  N.  H.  126;  Young  v. 
Rex,  2  East  P.  C.  833,  1  Leach.  C.  C.  505, 
3  T.  R.  98,  1  Rev.  Rep.  660. 

14.  Com.  V.  Mulrey,  170  Mass.  103,  49' 
N.  E.  91. 

15.  Cowan  v.  State,  41  Tex.  Cr.  617,  5S 
S.  W.  751. 
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consists  wholly  or  in  part  in  the  use  of  a  written  instrument,  the  writing  need  not 
be  set  out  in  haeo  verba ,  it  is  sufficient,  as  in  the  case  of  a  verbal  pretense,  to  set 
out  the  purport  of  it,^^  unless  some  question  turns  on  the  form  or  construction  of 
the  instrument,  or  some  legal  description  of  it  is  given  in  the  indictment,  the 
accuracyof  which  it  may  be  material  for  the  court  to  determine." 

(c)  Where  Several  Pretenses  Were  Employed.  The  indictment  need  not  aver 
all  the  pretenses  used ;  it  is  sufficient  if  it  alleges  one  pretense  which  was  an 
Inducing  cause  of  the  imposition.*^ 

(p)  Where  Indictment  Is  For  Attempt.  An  indictment  for  an  attempt  to 
obtain  property  by  false  pretense  must  show  the  means  the  accused  proposed  to 
use  to  obtain  the  property.*^ 

(ii)  By  and  To  Wsom  Made,  and  Wso  Injussd.  An  indictment  for 
obtaining  property  by  false  pretense  must  allege  speciiically  that  defendant  made 
the  pretense  in  question,^  and  state  to  whom  the  pretense  was  made,^'  and  who 


16.  Indiana. —  Wilson  v.  State,  156  Inil. 
631,  59  N.  E.  380,  60  N.  E.  1086  (holding 
that  under  Burns  Kev.  St.  Ind.  (1894)  §  1820, 
providing  that  in  an  indictment  a  description 
of  an  instrument  by  any  name  or  description 
by  which  it  is  usually  known  or  by  the  pur- 
port thereof  shall  be  sufficient,  an  indictment 
for  making,  verifying,  and  presenting  to  a 
board  of  commissioners  a  false  and  fraudu- 
lent claim  against  a  county  is  not  defective 
because  the  claim  presented  is  not  set  out)  ; 
State  V.  Layman,  8  Blackf.  330  (holding  that 
where  the  false  pretense  is  that  defendant 
represented  that  all  the  bank-bills  of  a  certain 
bank,  some  of  which  he  gave  prosecutor  in 
payment  of  property,  were  good,  and  the  in- 
dictment avers  that  the  bank  was  insolvent 
and  all  its  bills  were  worthless,  it  is  not 
necessary  to  describe  the  particular  bills 
given  by  defendant,  since  it  is  not  a  question 
of  the  identity  and  genuineness  of  particular 
bills  but  of  the  value  of  the  bills  of  a  par- 
ticular bank ) . 

Iowa. —  State  v.  Cadwell,  79  Iowa  473,  44 
N.  W.  711. 

Kansas. —  State  v.  Baker,  57  Kan.  541,  46 
Pac.  947. 

New  York. —  Shotwell's  Case,  4  City  Hall 
Ree.  75. 

United  States. —  Bargie  v.  U.  S.,  30  Fed. 
Cas.  No.  18,229,  2  Hayw.  &  H.  357. 

England. — Reg.  v.  Coulson,  4  Cox  C.  C.  227, 
1  Den.  C.  C.  592,  14  Jur.  557,  19  L.  J.  M.  C. 
182,  T.  &  M.  332;  Reg.  v.  Brown,  2  Cox  C.  C. 
348. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  34  et  seq. 

17.  Ferguson  v.  State,  25  Tex.  App.  451, 
8  S.  W.  479;  Hardin  v.  State,  25  Tex.  App. 
74,  7  S.  W.  534;  Dwyer  v.  State,  24  Tex. 
App.  132,  5  S.  W.  662;  White  v.  State,  3  Tex. 
App.  605;  State  v.  Green,  7  Wis.  676.  See 
also  Moore  v.  People,  190  111.  331,  60  N.  E. 
535;  Reg.  v.  Wickham,  10  A.  &  E.  34,  8  L.  J. 
M.  C.  87,  2  P.  &  D.  333,  37  E.  C.  L.  43.  The 
rule  is  correctly  stated  in  White  v.  State, 
supra,  but  in  the  other  Texas  cases  cited  the 
rule  is  expressed  more  broadly  —  that  when 
the  writing  "  enters  into  the  offense  as  a  part 
or  basis  thereof  "  it  must  be  set  out  in  haeo 
verla;    and   in   DviT^er  v.    State,   supra,  the 


court  gives  as  the  reason  for  setting  out  the 
writing  in  haeo  verba  that  "  the  indictment 
must  set  out  the  words  used  by  the  accused 
.  .  .  whence  it  follows  that,  if  in  writing,  the 
words  and  figures  therein  .  .  must  be  set 
out."     This  is  incorrect  in  premise. 

18.  Moore  v.  People,  190  111.  331,  60  N.  E. 
535;  Cowen  v.  People,  14  111.  348;  People  v. 
Peckens,  12  N.  Y.  App.  Div.  626,  43  N.  Y. 
Suppl.  1160  [affirmed  in  153  N.  Y.  576,  47 
N.  E.  883]. 

Accidental  circumstances  which  in  conjunc- 
tion with  the  false  pretense  influenced  the  de- 
livery of  the  property  need  not  be  set  out 
in  the  indictment.  People  v.  Dalton,  2  Wheel. 
Cr.  (N.  Y.)  161;  Steel's  Case,  5  City  Hall 
Rec.  (N.  Y.)  5.  See  also  State  v.  Dorr,  33 
Me.  498,  where  an  indictment  for  obtaining 
a  horse  by  a  false  pretense  that  the  mare 
which  defendant  exchanged  therefor  was  his 
own  and  unencumbered  failed  to  allege  that 
the  mare  was  of  any  value,  and  it  was  held 
that  this  was  not  ti  sufficient  ground  for  an 
arrest  of  judgment. 

19.  In  re  Schurman,  40  Kan.  533,  20  Pac. 
277.  However,  an  allegation  in  an  indictment 
for  an  attempt  to  obtain  money  by  repre- 
senting to  a  bank  that  defendant  was  the 
owner  of  a  certificate  of  deposit  issued  by  the 
bank,  that  defendant  pretended  he  was  the 
owner  of  such  deposit,  and  that  by  means  of 
such  false  pretense  he  sought  to  obtain  the 
value  thereof  is  sufficient  without  an  allega- 
tion that  the  certificate  was  in  his  possession. 
State  V.  Riddell,  33  Wash.  324,  74  Pac.  477. 

20.  Dwyer  v.  State,  24  Tex.  App.  132,  5 
S.  W.  662. 

While  if  two  persons  acting  in  concert  ob- 
tained property  by  false  pretenses,  both  are 
equally  guilty,  yet  the  indictment  must  allege 
which,  if  only  one,  made  the  false  pretenses. 
Kirtley  v.  State,  38  Ark.  543.  However,  an 
allegation  in  an  indictment  against  two  de- 
fendants that  defendants  made  the  false  pre- 
tenses is  a  sufficient  allegation  that  each  of 
them  made  the  false  representations.  People 
V.  Jefferey,  82  Hun  (N.  Y.)  409,  31  N.  Y. 
Sunpl.  267. 

21.  In  re  Schurman,  40  Kan.  533,  20  Pao. 
277;  State  v.  Fraker,  148  Mo.  143,  49  S.  W. 
1017;  Colbert  v.  State,  1  Tex.  App.  314. 
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was  defrauded  thereby,^  unless  his  name  is  unknown.^  It  is  sufficient  to  allege 
that  the  pretense  was  made  to  or  that  the  person  defrauded  was  a  corporation, 
either  private  ^  or  municipal,^  a  firm/*  or,  where  the  pretense  was  by  advertisement, 
the  public  generally.^  If  the  false  pretenses  are  not  made  to  the  person  from 
whom  the  goods  are  obtained,  the  indictment  must  show  the  relation  between 
them  so  that  it  may  appear  how  the  pretenses  could  have  caused  the  injury.^ 

(hi)  Falsity.     The  indictment  must  negative  by  special  averment  the  truth 
of  the  pretense  alleged.^^     Where,  however,  several  pretenses  are  alleged,  they 


However,  aa  indictment  for  false  repre- 
sentations to  a  firm  alleged  to  be  composed 
of  H  and  others  named  which  alleges  that 
the  representations  were  made  to  H  is  not 
demurrable  on  the  ground  that  it  is  not  al- 
leged that  H  was  a  member  or  employee  of 
the  firm,  as  it  will  be  presumed  on  demurrer 
that  the  names  alleged  describe  the  same 
person.  Woods  v.  State,  133  Ala.  162,  31  So. 
984.  And  where  the  indictment  states  that 
the  representations  were  made  to  a  certain 
person,  and  that  he  was  the  owner  of  the 
money  obtained,  and  the  owner  of  the  J.  Co. 
bank,  it  sufficiently  shows  that  the  bank  was 
an  individual.  Faulk  v.  State,  38  Tex.  Cr.  77, 
41  S.  W.  616. 

Attempt.— See  Reg.  v.  Sowerby,  [1894]  2 
Q.  B.  173,  17  Cox  C.  C.  767,  58  J.  P.  577, 
63  L.  J.  M.  C.  136,  71  L.  T.  Rep.  N.  S.  300, 
10  Reports  233,  42  Wkly.  Rep.  608. 

22.  Dorsey  v.  State,  111  Ala.  40,  20  So. 
629;  State  v.  Horn,  93  Mo.  190,  6  S.  W.  96; 
State  V.  MeChesney,  90  Mo.  120,  1  S.  W. 
841  {overrulvng  State  v.  Myers,  82  Mo.  558, 
52  Am.  Rep.  389]  (the  last  two  cases  decided 
under  Mo.  Rev.  St.  §  1561)  ;  Jacobs  v.  State, 
31  Nebr.  33,  47  N.  W.  422. 

Statutes  14  &  15  Vict.  c.  100,  make  it  un- 
necessary to  specify  the  individual  defrauded. 
Sill  V.  Reg.,  Dears.  C.  C.  132,  1  E.  &  B.  553, 
17  Jur.  207,  22  L.  J.  M.  C.  41,  1  Wkly.  Rep. 
147,  72  E.  C.  L.  553. 

When  goods  are  obtained  from  agent  with 
authority  to  sell,  the  indictment  may  allege 
the  agent  as  the  person  defrauded.  Com.  v. 
Blanchette,  157  Mass.  486,  32  N.  E.  658.  So 
where  money  belonging  jointly  to  A,  B,  and 
C  is  obtained  from  the  hand  of  A  as  the  agent 
of  B  and  C,  the  indictment  properly  lays  it 
as  obtained  from  A.  Reg.  v.  Dent,  1  C.  &  K. 
249,  47  E.   C.  L.  249. 

Where  the  name  of  the  person  defrauded 
is  not  that  of  an  individual,  but  such  as 
might  be  applied  to  a  corporation,  partner- 
ship, or  joint-stock  association,  it  is  neces- 
sary to  state  whether  it  is  a  corporation, 
partnership,  or  joint-stock  association.  State 
V.  Horn,  93  Mo.  190,  6  S.  W.  96  ("certain 
persons,  firms  and  corporations,  then  and  there 
composing  a  voluntary  association  known  as 
the  '  Brewers '  Association  of  St.  Louis  and 
East  St.  Louis");  State  v.  MeChesney,  90 
Mo.  120,  1  S.  W.  841;  Nasets  v.  State,  (Tex. 
Cr.  App.  1895)  32  S.  W.  698  ("First  Na- 
tional Bank  of  G"). 

The  rule  in  indictments  for  cheating  and 
swindling  is  the  same;  the  indictment  must 
specify  the  person  cheated.  People  v.  Fish, 
4  Park.  Cr.   (N.  Y.)  206   (indictment  for  de- 
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frauding  by  false  weights) ;  State  v.  Wood- 
son, 5  Humphr.  (Tenn. )  55  (indictment  for 
selling  goods  by  false  weights)  ;  Burd  ». 
State,  39  Tex.  S09  (indictment  for  swindling). 

23.  People  v.  Fish,   4  Park.  Cr.    (N.  Y.) 

ao6. 

24.  State  v.  Hulder,  78  Minn.  524,  81 
N.  W.  532;  State  v.  Turley,  142  Mo.  403,  44 
S.  W.  267,  holding  that  an  indictment  for 
making  false  pretenses  to  a  corporation  need 
not  allege  that  the  representations  were  made 
to  any  person  connected  with  the  corporation. 
However,  an  indictment  which  charges  that 
defendant  obtained  money  from  one  bank  by 
falsely  representing  that  he  had  money  in 
another  bank  is  not  defective  in  failing  to  al- 
lege that  the  latter  was  incorporated.  Brown 
V.  State,   (Tex.  Cr.  App.  1898)   43  S.  W.  986. 

25.  Roberts  v.  People,  9  Colo.  458,  13 
Pac.  630  (county)  ;  Com.  v.  Mulrey,  170 
Mass.  103,  49  N.  E.  91  (holding  that  an 
indictment  need  not  state  the  names  of 
city  officers  through  whose  hands  the  false 
representations  had  to  go  for  approval  be- 
fore reaching  the  city  treasurer,  from  whom 
the  property  was  obtained;  nor  need  it  allege 
any  representations  made  to  the  treasurer) ; 
People  X).  Court  Oyer  &  Terminer  New  York 
County,  83  N.  Y.  436  (holding  that  an  in- 
dictment for  obtaining  the  signature  of  a, 
mayor  ia  sufficient  if  it  alleges  that  the  false 
pretenses  were  made  to  the  mayor,  without 
averring  the  channels  by  which  the  repre- 
sentations reached  him ) . 

26.  State  v.  Williams,  103  Ind.  235,  2  N.  E. 
585  (by  statute)  ;  Com.  v.  Harley,  7  Mete. 
(Mass.)   462;  Com.  v.  Call,  21  Pick.   (Mass.) 

515;  Stoughton  v.  State,  2  Ohio  St.  562  (all 
holding  that  it  is  sufficient  to  allege  that  the 
false  pretenses  were  made  to  a  partnership  by 
its  firm-name). 

27.  Reg.  V.  Silverlock,  [1894]  2  Q.  B.  766, 
18  Cox  C.  C.  104,  58  J.  P.  788,  63  L.  J.  M.  C. 
233,  72  L.  T.  Rep.  N.  S.  298,  10  Reports  431, 
43  Wkly.  Rep.  14. 

28.  People  v.  Behee,  90  Mich.  356,  51  N.  W. 
515;  Owens  v.  State,  83  Wis.  496/53  N.  W. 
736;  Reg.  V.  Tully,  9  C.  &  P.  227,  38  E.  C.  L. 
142.  However,  the  allegation,  in  an  informa- 
tion for  obtaining  money  for  a  charity  under 
false  pretenses  that  the  person  to  whom  the 
false  representations  were  made  was  a  mem- 
ber of  the  copartnership  of  which  the  money 
was  fraudulently  obtained  is  sufficient  to 
show  the  agency  and  authority  to  give  in 
charity.  People  v.  Fitzgerald,  92  Mich.  328, 
52  N.  W.  726. 

29.  Florida. —  Hamilton  v.  State,  16  Fla. 
288. 
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need  not  all  be  negatived ;  as  only  one  need  be  proved  to  convict,  so  only  the  one 
relied  on  for  conviction  need  be  negatived.^  To  allege  that  defendant  "  falsely  " 
represented,^^  or  that  "by  such  false  and  fraudulent  pretense"  he  acquired  the 
property ,^^  or  that  he  knew  that  the  pretenses  were  false,^^  is  not  a  sutKcient 
negative  of  the  truth  of  the  pretenses.  So  negations  which  are  in  the  nature 
of  negatives  pregnant  and  admit  an  implication  which  destroys  or  renders  imma- 
terial the  effect  of  the  pretenses  charged  are  insufficient.'*     When  necessary  to 


Indiana. —  Campbell  v.  State,  154  Ind.  309, 
56  N.  E.  665 ;  Funk  v.  State,  149  Ind,  338,  49 
N.  E.  266;  Pattee  v.  State,  109  Ind.  545,  10 
N.  E.  421;  State  v.  Smith,  8  Blackf.  489,  hold- 
ing that  an  indictment  which  charged  the 
false  pretense  to  be  that  R  and  six  other 
persons  owed  defendant  three  thousand  dol- 
lars and  which  in  negativing  the  pretense  al- 
leged that  R  and  five  other  persons  did  not 
owe  defendant  three  thousand  dollars  is  in- 
sufficient. 

Kansas. —  State  v.  Crane,  54  Kan.  251,  38 
Pac.  270;  State  v.  Metsch,  37  Kan.  222,  15 
Pac.  251. 

Mississippi. —  State  v.  Mortimer,  82  Miss. 
443,  34  So.  214;  Smith  v.  State,  55  Miss.  513. 

Missouri. —  State  v.  Bradley,  68  Mo.  140 ; 
State  V.  Peacock,  31  Mo  413. 

New  Jersey. —  State  v.  Riley,  65  N.  J.  L. 
624,  48  Atl.  536.  See,  however,  Oxx  v.  State, 
59  N.  J.  L.  99,  35  Atl.  646,  where  the  in- 
dictment was   sustained. 

New  York. —  People  v.  Winner,  80  Hun  130, 
30  N.  Y.  Suppl.  54 ;  People  v.  Hart,  35  Misc. 
182,  71  N.  Y.  Suppl.  492,  15  N.  Y.  Cr.  483; 
People  V.  Gates,  13  Wend.  311;  People  v. 
Haynes,  11  Wend.  557;  People  v.  Stone,  9 
Wend.  182;  Conger's  Case,  1  Wheel.  Cr.  448, 
4  City  Hall  Rec.  65. 

0;iio.— Winnett  v.  State,  18  Ohio  Cir.  Ct. 
515,  2  Ohio  Cir.  Dec.  245. 

Pennsylvania. —  Com.  v.  Adley,  1  Pearson 
62;  Com.  V.  Galbraith,  24  Leg.  Int.  117. 
Contra,  Com.  v.  Rosenberg,  1  Pa.  Co.  Ct. 
273,  on  the  ground  that  an  indictment  that 
charges  the  offense  in  the  language  of  the 
statute  is  sufficient. 

Tennessee. —  Amos  v.  State,  10  Humphr. 
117. 

United  States.— V.  S.  v.  Post,  113  Fed. 
852. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
•§  37. 

*  See,  however.  Com.  v.  Sessions,  169  Mass. 
329,  47  N.  E.  1034,  where  the  indictment  was 
held  to  be  sufficient. 

In  Texas  an  averment  of  the  falsity  of  the 
pretense  is  dispensed  with  by  statute.  Ar- 
nold V.  State,  11  Tex.  App.  472. 

When  the  pretense  alleged  is  that  accused 
had  power  to  do  a  certain  thing,  the  indict- 
ment must  deny  possession  of  the  power,  and 
the  belief  of  the  accused  in  his  power  and  the 
intent  to  use  the  power.  U.  S.  v.  Post,  113 
Fed.  852. 

In  negativing  it  is  not  essential  to  aver  in 
express  terms  that  the  pretenses  were  "  false." 
Britt  V.  State,  9  Humphr.  (Tenn.)  31.  It  is 
sufficient  to  allege  that  defendant  "  unlaw- 
fully, knowingly  and  designedly  pretended," 


then  denying  the  pretense  to  be  true.     Rex 
V.  Airey,  2  East  30,  2  East  P.  C.  831. 

Presenting  fraudulent  claims. —  An  indict- 
ment charging  defendants  with  making  a 
fraudulent  account  against  a  certain  city, 
with  certifying  to  a  fraudulent  bill,  with 
presentation  of  a  fraudulent  bill,  with  un- 
lawfully making  out  and  presenting  a  fraudu- 
lent bill,  and  with  receiving  payment  upon  a 
false  and  fraudulent  bill,  sufficiently  charges 
an  offense,  under  Ohio  Rev.  St.  §  7075,  mak- 
ing it  an  offense  to  make  and  present  fraudu- 
lent claims  to  public  officers,  although  there 
is  no  averment  that  defendants  falsely  pre- 
tended that  the  city  was  indebted  to  them, 
or  averments  showing  in  what  respect  the 
claim  was  false  and  fraudulent.  Davis  v. 
State,  20  Ohio  Cir.  Ct.  430,  10  Ohio  Cir.  Dec. 
738 

30.  Com.  V.  O'Brien,  172  Mass.  248,  52 
N.  E.  77;  Com.  ■;;.  Stevenson,  127  Mass.  446; 
Com.  V.  Morrill,  8  Cush.  (Mass.)  571;  Cun- 
ningham V.  State,  61  N.  J.  L.  666,  40  Atl. 
696;  People  v.  Peckens,  153  N.  Y.  576,  47 
N.  E.  883;  Bielschofsky  v.  People,  3  Hun 
(N.  Y.)  40  [affirming  5  Thomps.  &  C.  277]; 
People  V.  Higbie,  66  Barb.  (N.  Y.)  131;  Skiff 
*•.  People,  2  Park.  Cr.  (N.  Y.)  139;  Brown  v. 
State,  (Tex.  Cr.  App.  1893)  22  S.  W.  22. 
Where,  however,  several  pretenses  are 
charged,  and  the  truth  of  some  of  them  is 
not  properly  negatived,  and  a  general  verdict 
of  guilty  is  rendered,  the  judgment  will  be 
reversed.  Reg.  v.  Weckham,  10  A.  &  E.  34, 
8  L.  J.  M.  C.  87,  2  P.  &  D.  333,  37  E.  C.  L. 
43. 

31.  Kentucky. —  Com.  v.  Sanders,  98  Ky. 
12,  32  S.  W.  129,  17  Sy.  L.  Rep.  544. 

Michigan. —  People  v.  Behee,  90  Mich.  356, 
51  N.  W.  515. 

Missouri. —  State  v.  Bradley,  68  Mo.   140. 

Pennsylvania. —  Com.  v.  Adley,  1  Pearson 
62. 

England. —  Reg.  v.  Kelleher,  14  Cox  C.  C. 
48;  Rex  v.  Perrott,  2  M.  &  S.  379,  15  Rev. 
Rep.  280. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses," 
§    37. 

32.  State  v.  Levi,  41  Tex.  563. 

33.  People  v.  Reynolds,  71  Mich.  343,  38 
N.  W.  923;  State  v.  Pickett,  78  N.  C.  458. 
See,  however.  Com.  v.  Scroggin,  60  S.  W. 
528,  22  Ky.  L.  Rep.  1338. 

34.  People  v.  Griffith,  122  Cal.  212,  54  Pac. 
725  (holding  that  an  indictment  for  obtain- 
ing money  by  false  representations  charging 
that  defendant  represented  that  he  was  the 
owner  of  and  in  possession  of  certain  land, 
find  by  reason  of  such  ownership  and  posses- 
sion had  full  authority  to  let  the  same,  and 
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apprise  defendant  of  the  evidence  lie  must  meet,  the  negation  of  the  truth  of  the 
pretense  must  allege  affirmatively  in  what  the  falsehood  consisted.^^ 


that  at  the  time  defendant  made  such  repre- 
sentations he  was  not  the  owner  of  and  in 
possession  of  such  land  and  had  no  authority 
to  let  the  same,  etc.,  is  insufiEicient,  as  it  does 
not  deny  that  defendant  owned  the  land  in 
question,  or  that  he  was  in  possession  thereof, 
but  avers  that  he  was  not  the  owner  "  and  " 
in  possession)  ;  State  v.  Murphy,  68  N.  J.  L. 
235,  52  Atl.  279;  Cunningham  v.  State,  61 
N.  J.  L.  666,  40  Atl.  696;  State  v.  Trisler,  49 
Ohio  St.  583,  31  N.  E.  881  (holding  that  an 
indictment  charging  defendant  with  falsely 
representing  that  he  was  the  owner  of  several 
parcels  of  land  does  not  sufficiently  negative 
the  truth  thereof  by  an  allegation  that  de- 
fendant "  was  not  then  and  there  the  owner 
of  all  of  said  real  estate,"  since  defendant 
might  have  been  owner  of  all  save  an  in- 
significant parcel  of  the  land)  ;  Redmond  v. 
State,  35  Ohio  St.  81  (holding  that  an  indict- 
ment for  obtaining  goods  by  false  pretenses 
must  negative  the  substantial  truth,  and  not 
merely  the  literal  truth,  of  the  representa- 
tions as  a  means  whereby  accused  obtained 
the  credit)  ;  Dillingham  t^.  State,  5  Ohio  St. 
280  ( holding  that  an  averment  that  defendant 
obtained  the  signature  to  a  note  for  four  hun- 
dred dollars  by  the  pretense  that  he  was  en- 
gaged in  an  extensive  spoke  manufacturing 
business  is  not  sufficiently  negatived  by  an 
averment  that  he  was  "  not  engaged  in  an 
extensive  spoke  manufacturing  business," 
since  it  only  denies  that  the  business  was  ex- 
tensive, and  a  man  might  be  good  for  four 
hundred  dollars  without  having  an  extensive 
business ) . 

Negations  held  to  be  sufficient  see  the  fol- 
lowing cases: 

Indiana. —  Merrill  v.  State,  156  Ind.  99,  59 
N.  E.  322,  holding  that  an  indictment  which 
states  that  defendant  sold  a  piano  by  repre- 
senting that  it  was  second-hand  and  that  he 
had  purchased  it  for  two  hundred  and  fifty 
dollars,  which  was  less  than  it  was  worth, 
and  that  defendant  was  not  in  fact  the  owner 
of  the  piano  and  had  never  owned  it,  is  not 
insufficient  in  failing  to  specifically  deny  that 
defendant  purchased  the  piano  for  two  hun- 
dred and  fifty  dollars,  since  the  allegation 
that  he  was  not  and  had  never  been  the  owner 
was  a  sufficient  denial  thereof. 

Iowa. —  State  v.  Tripp,  113  Iowa  698,  84 
N.  W.  546. 

Michigan. —  People  v.  Fitzgerald,  92  Mich. 
328,  52  N.  W.  726. 

Minnesota. —  State  v.  Hulder,  78  Minn.  524, 
81  N.  W.  532,  holding  that  a  representation 
that  defendant  had  suffered  a.  certain  injury 
is  sufficiently  negatived  by  an  averment  that 
he  "  had  not  at  any  time  received  any  injury 
whatever." 

Ohio. —  Matter  of  Fitzpatrick,  21  Ohio  Cir. 
Ct.  519,  11  Ohio  Cir.  Dec.  695. 

Pennsylvania. —  Com.  r.  Wallace,  114  Pa. 
St.  405,  6  Atl.  685,  60  Am.  Rep.  353. 

Tennessee. —  Tyler  v.  State,  2  Humphr.  37, 
36  Am.  Dec.  293. 
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Vermont.—  State  v.  Switser,  63  Vt.  604,  22 
Atl.  724,  25  Am.  St.  Rep.  789,  holding  that 
where  the  false  pretense  alleged  is  that  de- 
fendant represented  that  six  men  named  had 
agreed  to  furnish  him  money  to  pay  his  debts, 
it  is  not  necessary  in  negativing  the  repre- 
sentation to  allege  that  no  one  of  the  six 
would  furnish  the  money,  for  if  all  had  not 
made  the  agreement  the  pretense  was  false 
even  if  one  or  all  of  them  would  furnish  the 
money,  since  the  crime  does  not  depend  oa 
whether  prosecutor  would  siiffer  loss. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  37. 

35.  State  v.  Trisler,  49  Ohio  St.  583,  31 
N.  E.  881  (holding  that  an  indictment  charg- 
ing defendant  with  falsely  representing  that 
he  did  not  owe  any  one,  which  alleges  that 
defendant  "  did  owe  and  was  indebted  to 
divers  persons  to  the  amount  of  one  thousand 
dollars,"  without  naming  the  persons  to 
whom  he  was  indebted,  is  too  indefinite)  ; 
Wills  V.  State,  24  Tex.  App.  400,  6  S.  W.  316 
(holding  that  an  indictment  was  fatally  de- 
fective which  charged  swindling  by  means 
of  an  invalid  and  spurious  note  which  de- 
fendant represented  to  be  valid  and  genuine, 
knowing  the  contrary,  and  which  set  out  the 
note,  apparently  valid  on  its  face,  in  haeo 
veria,  but  did  not  allege  the  facts  which  ren- 
dered it  worthless)  ;  Reg.  v.  Wickham,  10 
A.  &  E.  34,  8  L.  J.  M.  C.  87,  2  P.  &  D.  333, 
37  E.  C.  L.  43  (where  an  indictment  charged 
the  false  pretense  as  being  a  representation 
that  a  promissory  note  delivered  by  defendant 
was  a  good  and  valuable  security,  and  nega- 
tived the  representation  merely  by  stating 
that  the  note  "  was  not  a  good  and  valuable 
security  for  the  sum  oi  21  pounds  or  for  any 
other  sura,"  and  it  was  held  that  the  negation 
was  defective  in  not  stating  in  what  respect 
the  note  was  not  valuable). 

Representations  as  to  ownership  or  encum- 
brances.—  In  an  indictment  for  obtaining 
property  by  false  pretenses,  where  it  is 
charged  as  a  part  of  the  false  pretenses  that 
certain  real  estate  was  falsely  represented 
to  be  free  from  prior  encumbrances,  the  prior 
encumbrances  should  be  set  out  or  described. 
Keller  t\  State,  51  Ind.  Ill;  People  v.  Win- 
ner, 80  Hun  (N.  Y.)  130,  30  N.  Y.  Suppl.  54. 
So  an  indictment  is  bad  which  charges  a  de- 
fendant with  obtaining  property  by  falsely 
pretending  to  be  the  unqualified  owner  of 
certain  horses  exchanged  therefor,  when  such 
horses  were  in  fact  encumbered  by  mortgage, 
but  fails  to  state  the  parties  to  the  mortgage, 
or  its  date  or  amount,  or  the  county  where 
recorded,  or  whether  possession  was  deliv- 
ered to  the  mortgagee  and  retained  by  him, 
or  whether  the  mortgage  was  recorded. 
State  V.  Stowe,  132  Mo.  199,  33  S.  W.  799. 
But  a  general  averment  that  the  pretense 
was  false  will  be  deemed  sufficient  after 
verdict.  State  v.  Luxton,  65  N.  J.  L.  605,  46 
Atl.  1101.  48  Atl.  535.  And  an  indictment 
for  obtg,ining  money  by  a  mortgage  on  a  par- 
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(iv)  Effectiveness.  The  indictment  must  show  that  the  property  was 
obtained  by  means  of  the  false  pretense  alleged.^*  Accordingly  when  there 
appears  to  be  no  natural  connection  between  the  pretense  and  the  delivery 
of  the  property,  such  additional  facts  as  are  necessary  to  show  the  relation  must 


be  alleged.^^ 


A  defect  in  the  indictment  arising  from  failure  to  show  the  con- 


ticular  lot  of  cattle  which  defendant  did  not 
own,  by  means  of  false  representations  as  to 
the  ownership  thereof,  is  not  defective  in  fail- 
ing to  allege  that  defendant  had  no  other 
cattle  on  which  he  gave  the  mortgage,  nor 
that  the  money  loaned  was  not  secured  by 
other  cattle.  Moore  v.  People,  190  111.  331, 
60  N.  E.  535. 

Selling  unsound  animal. —  An  allegation 
that  the  false  pretense  was  that  defendant 
said  a  horse  which  he  traded  to  prosecutor 
"  was  all  right,"  whereas  in  truth  it  was  not 
all  right,  but  diseased  to  such  an  extent  as 
to  render  it  worthless,  is  not  a  sufficient  nega- 
tiving; the  indictment  should  allege  in  what 
respects  the  horse  was  not  all  right.  State 
V.  Lambeth,  80  N.  C.  393.  Contra,  Waterman 
V.  State,  114  Ga.  262,  40  S.  E.  262. 

36.  Alabama. —  Tennyson  v.  State,  97  Ala. 
78,  12  So.  391. 

Florida. —  Jones  v.  State,  22  Fla.  532. 

Georgia. —  Jackson  v.  State,  118  Ga.  125, 
44  S.  E.  833. 

Indiana. —  State  v.  Conn'or,  110  Ind.  469, 
11  N.  E.  454;  Abbott  v.  State,  59  Ind.  70. 

Mississippi. —  State  r.  Mortimer,  82  Miss. 
443,  34  So.  214. 

Missouri. —  State  v.  Pickett,  174  Mo.  663, 
74  S.  W.  844;  State  -v.  Saunders,  63  Mo.  482;  ' 
State  V.  Evers,  49  Mo.  542. 

Texas. —  Cummings  v.  State,  36  Tex.  Cr. 
152,  36  S.  W.  266;  Nasets  v.  State,  (Cr.  App. 
1895)  32  S.  W.  698;  Hightower  v.  State,  23 
Tex.  App.  451,  5  8.  W.  343;  Mathena  v.  State, 
15  Tex.  App.  473;  White  v.  State,  3  Tex.  App. 
605. 

Wisconsin. —  State  v.  Green,  7  Wis.  676. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
f  38  et  seq. 

An  allegation  of  a  false  promise  as  well  as 
of  a  false  pretense  will  not  invalidate  the 
indictment;  it  will  be  for  the  jury  to  say 
whether  the  prosecutor  would  have  parted 
with  his  goods  without  the  pretense.  Com.  i\ 
Wallace,  114  Pa.  St.  405,  6  Atl.  685,  60  Am. 
Rep.  353.  See  also  State  v.  Dowe,  27  Iowa 
273,  1  Am.  Rep.  271. 

Swindling. —  Under  the  Texas  act  of  1881, 
prescribing  "  the  requisites  of  indictments 
in  certain  eases,"  the  indictment  in  a  prose- 
cution for  swindling  must  allege  that  accused 
obtained  the  property  by  means  of  the  false 
representations;  an  averment  that  the  person 
swindled  believed  the  false  pretense  and  by 
reason  thereof  parted  with  his  property  is 
not  sufficient.  Ervin  v.  State,  11  Tex.  App. 
536.  Nor  is  this  requisite  fulfilled  by  aver- 
ring in  the  conclusion  of  the  indictment  that 
the  owner  was  swindled  out  of  property  by 
means  of  such  fraudulent  representations. 
Epperson  v.  State,  42  Tex.  79. 

37.  Alabama. —  Jenkins  v.  State,  97  Ala. 
66,  12  So.  110. 


Florida.— Jones  v.  State,  22  Fla.  532 
( holding  that  an  indictment  against  a  person 
for  falsely  representing  himself  to  one  C  to  be 
K,  and  thereby  obtaining  money  from  0, 
should  show  the  relations  existing  between  C 
and  K,  so  as  to  show  upon  what  ground  K 
had  a  right  to  demand  of  and  receive  the 
money  from  0)  ;  Pendry  v.  State,  18  Fla. 
191;  Ladd  v.  State,  17  Fla.  215. 

Indiana. —  Campbell  v.  State,  154  Ind.  309, 
56  N.  E.  665;  State  v.  Williams,  103  Ind.  235, 
2  N.  E.  585 ;  Wagoner  v.  State,  90  Ind.  504 ; 
Cooke  V.  State,  83  Ind.  402;  Jones  v.  State, 
50  Ind.  473;  State  v.  Orvis,  13  Ind.  569; 
Johnson  v.  State,  11  Ind.  481. 

Maine. —  State  v.  Philbrick,  31  Me.  401. 

Massachusetts. —  Com.  v.  Dunleay,  153 
Mass.  330,  26  N.  E.  870;  Com.  v.  Goddard,  4 
Allen  312;  Com.  v.  Strain,  10  Mete.  521. 

Michigan. —  People  v.  Brown,  71  Mich.  296, 
38  N.  W.  916;  People  v.  McAllister,  49  Mich. 
12,  12  N.  W.  891 ;  Enders  v.  People,  20  Mich. 
233. 

Mississippi. —  Denley  r.  State,  (1893)  12 
So.  698. 

Missouri. —  State  v.  Clay,  100  Mo.  571,  13 
S.  W.  827;  State  v.  Bonnell,  46  Mo.  395. 

Nebraska. —  Moline  v.  State,  (1903)  93 
N.  W.  228;  Jacobs  v.  State,  31  Nebr.  33,  47 
N.  W.  422. 

New  Jersey. —  Roper  v.  State,  58  N.  J.  L. 
420,  33  Atl.  969. 

New  York. —  Conger's  Case,  1  Wheel.  Cr. 
448,  4  City  Hall  Rec.  65. 

North  Carolina. —  State  -v.  Fitzgerald,  18 
N.  C.  408.  See  also  State  v.  Dickson,  88  N.  C. 
643. 

Ohio. —  Redmond  v.  State,  35  Ohio  St.  81. 

Texas. —  State  v.  Baggerly,  21  Tex.  757; 
Hurst  V.  State,  39  Tex.  Cr.  196,  45  S.  W.  573; 
Peokham  v.  State,  (Cr.  App.  1894)  28  S.  W. 
532;  Lutton  v.  State,  14  Tex.  App.  518. 

Washington. —  See  State  v.  Bokien,  14 
Wash.  403,  44  Pac.  889. 

Wisconsin. —  Owens  v.  State,  83  Wis.  496, 
53  N.  W.  736. 

England.—  See  Reg.  v.  Fray,  7  Cox  C.  C. 
394,  Dears.  &  B.  449,  4  Jur.  N.  S.  266,  27  L.  J. 
M.  C.  68,  6  Wkly.  Rep.  245. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  38  et  seq. 

Procuring  sale  by  false  pretenses. —  It  is 
sometimes  necessary  under  this  rule,  when 
the  goods  are  obtained  under  a  contract  of 
sale  or  exchange,  to  aver  in  terms  that  prose- 
cutor was  induced  to  sell  or  exchange  and  did 
sell  or  exchange  the  property.  State  v.  Miller, 
153  Ind.  229,  54  N.  E.  808;  State  v.  Williams, 
103  Ind.  235,  2  N.  E.  585;  Cooke  V.  State, 
83  Ind.  402;  Com.  v.  Strain,  10  Mete.  (Mass.) 
521.  But  when  the  indictment  contains  other 
averments  showing  the  connection  between 
the  pretense  and  the  obtaining,  this  specific 
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nection  between  the  false  pretense  and  the  obtaining  is  a  material  one  and  is  not 
cured  by  verdict.^  However,  no  particular  form  of  words  is  necessary  ;  an  alle- 
gation tiiat  "  by  means  of  the  false  pretense,"  or  "  relying  on  the  false  pretense," 
or  the  hke,  is  sufficient  where  it  is  apparent  that  the  delivery  of  the  property  was 
the  natural  result  of  the  pretense  alleged.^  The  same  general  mles  apply  when 
the  false  pretense  used  is  a  token ;  the  indictment  must  show  that  it  was  by 
means  of  the  falseness  of  the  token  that  accused  was  able  to  perpetrate  the 


averment  is  not  essential.  State  v.  Jordan, 
34  La.  Ann.  1219;  Com.  v.  O'Brien,  172  Mass. 
248,  52  N.  E.  77;  State  v.  Bokien,  14  Wash. 
403,  44  Pac.  889;  Haines  v.  Territory,  3 
Wyo.  167,  13  Pac.  8.  Contra,  State  v.  Phil- 
brick,  31  Me.  401.  And  see  State  v.  Wil- 
liams, supra,  where  the  allegation  was  that 
for  the  purpose  of  obtaining  "  credit "  cer- 
tain false  representations  were  made,  and 
that  by  means  thereof  defendant  did  then 
and  there  obtain  from  prosecutor  "  on 
credit  certain  goods,"  etc.,  and  it  was 
held,  that  the  indictment  should  have  shown 
whether  the  goods  were  obtained  as  a  result 
of  negotiations  for  a  purchase,  loan,  or  ex- 
change. An  indictment  for  obtaining  prop- 
erty by  false  pretenses  which  alleges  that  de- 
fendant, intending  to  cheat  and  defraud  A, 
made  to  him  certain  false  representations 
respecting  a  horse,  which  A  believed,  and  be- 
ing deceived  thereby  was  induced  to  purchase 
and  receive  of  defendant  the  horse,  and  gave 
and  delivered  to  defendant  certain  property 
in  payment  therefor,  does  not  sufficiently  set 
forth  that  A  purchased  the  horse  respecting 
which  the  false  representations  were  made,  or 
parted  with  his  property  by  reason  thereof. 
Com.  V.  Laniian,  1  Allen   (Mass.)  590. 

Indictments  held  to  be  sufficient  under  the 
rule  see  the  following  cases: 

Louisiana. —  State  y.  Jordan,  34  La.  Ann. 
1219. 

Massachusetts. —  Com.  v.  Blanchette,  157 
Mass.  4S6,  32  N.  E.  658;  Com.  v.  Howe,  132 
Mass.  250;  Com.  v.  Nason,  9  Gray  125. 

Michigan. —  People  v.  Stockwell,  135  Mich. 
341,  97  N.  W.  765,  holding  that  an  informa- 
tion for  obtaining  money  by  falsely  accusing 
one  of  being  the  father  of  an  unborn  child  of 
a  certain  woman,  alleging  that  a  note  payable 
to  defendant  or  bearer  was  given  by  the  per- 
son accused  as  a  result  of  the  false  pretenses 
and  fraud  practised  on  him,  and  that  it  was 
represented  to  him  that  it  would  operate  as 
a  full  satisfaction  and  settlement  of  all 
claims  of  the  woman,  and  that  such  repre- 
sentation was  relied  on,  was  sufficient,  al- 
though it  did  not  directly  charge  that  de- 
fendant was,  or  claimed  to  be,  authorized  to 
act  for  the  woman. 

'New  York. —  People  v.  Spiegel,  143  N.  Y. 
107,  38  N.  E.  284  [affirming  75  Hun  161,  26 
N.  Y.  Suppl.  1041]. 

Texas. —  May  v.  State,  17  Tex.  App.  213. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  38  et  seq. 

Cheating  and  swindling. —  An  indictment 
for  cheating  by  false  pretenses  which  avers 
that  defendant  pledged  a  watch  belonging  to 
a  third  person  as  security  for  the  performance 
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of  a  certain  act,  falsely  exaggerating  its 
value,  but  which  contains  no  allegation  of 
any  authority  from  the  owner  to  pledge  it, 
is  bad  on  demurrer.  State  v.  Estes,  46  Me. 
150.  An  indictment  for  swindling  which  al- 
leges that  defendant,  by  falsely  pretending 
to  have  sold  certain  land  for  a  sum  which 
would  be  due  at  some  future  time,  induced 
a  certain  person  to  deliver  and  did  acquire 
from  such  person  a  certain  mule,  with  intent 
to  appropriate  the  same  to  his  use,  is  in- 
sufficient in  failing  to  show  whether  the  per- 
son mentioned  was  induced  to  part  with  the 
title  and  possession,  and  also  whether  he  was 
to  be  paid  out  of  the  sum  realized  from  the 
land,  or  at  all.  Curtis  v.  State,  31  Tex.  Cr. 
39,  19  S.  W.  604. 

38.  Enders  v.  People,  20  Mich.  233;  Rex 
V.  Reed,  7  C.  &  P.  848,  32  E.  C.  L.  904. 
But  see  Hamilton  v.  Reg.,  9  Q.  B.  271,  2  Cox 
C.  C.  11,  10  Jur.  1028,  16  L.  J.  M.  C.  9,  58 
E.  C.  L.  271. 

39.  loica. —  State  v.  Neimeier,  66  Iowa  634, 
24  N.  W.  247. 

Maryland. —  Carnell  v.  State,  .85  Md.  1, 
36  Atl.  117. 

Michigan. —  People  V.  Luttermoser,  122 
Mich.  562,  81  N.  W.  565;  People  v.  Kinney, 
110  Mich.  97,  67  N.  W.  1089. 

Nebraska. —  Cowan  v.  State,  22  Nebr.  519, 
35  N.  W.  405,  holding  that  where,  in  an  in- 
formation for  obtaining  money  by  false  pre- 
tenses, it  is  alleged  that  "  by  reason  of  the 
false  pretenses  "  accused  obtained  the  money, 
the  words  of  the  statute  being  "  by  false  pre- 
tense," the  allegation  is  sufficient. 

New  York. —  Skiff  v.  People,  2  Park.  Cr. 
139. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses,'' 
§  38  et  seq. 

Contra.— Bryant  v.  Com.,  104  Ky.  593,  47 
S.  W.  578,  20  Ky.  L.  Rep.  790  (holding  that 
an  indictment  must  allege  that  the  person 
from  whom  the  property  was  obtained  would 
not  have  parted  with  it  but  for  the  false  pre- 
tenses) ;  Wright  v.  U.  S.,  30  Fed.  Cas.  No. 
18,098,  1  Hayw.  &  H.  211  (holding  that  where 
the  statute  used  the  word  "  pretenses,"  an 
averment  that  "  by  reason  of  which  false  pre- 
tense," etc.,  is  bad). 

Averment  of  prosecutor's  belief  in  pretense. 
—  It  is  usual  to  allege  that  prosecutor  be- 
lieved the  pretense  to  be  true  and  was  in- 
duced thereby  to  part  with  his  property; 
but  this  allegation  is  not  essential  if  it  is 
otherwise  shown  by  the  indictment  that  the 
goods  were  obtained  by  the  false  pretense. 
State  V.  Williams,  103  tnd.  235,  2  N.  E.  585; 
Com.  I'.  Hulbert,  12  Mete.  (Mass.)  446.  If 
necessary  to  aver  that  prosecutor  believed,  an 
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fraud,*"  and  these  rules  apply  also  to  indictments  for  obtaining  the  signature  of 
another  by  false  pretenses,*'  or  for  obtaining  property  by  a  promise  of  service.*' 
b.  As  to  the  Obtaining  —  (i)  Oeneral  Rule,  it  must  be  alleged  in  the 
indictment  in  terms,  or  in  words  equivalent  thereto,  that  defendant  obtained  the 
property,  since  the  obtaining  is  an  essential  element  of  the  crime.''^ 


averment  that  he  believed  said  pretenses  is 
sufficient,  without  alleging  that  he  believed 
them  "to  be  true."  Com.  v.  Sessions,  169 
Mass.  329,  47  N.  E.  1034.  See  also  State  v. 
Balliet,  63  Kan.  707,  66  Pao.  1005;  State  v. 
Vorbaek,   66  Mo.   168. 

Averment  of  reliance  on  pretense. —  It  is 
not  necessary  to  allege  specifically  that  prosfi- 
cutor  relied  on  the  pretense,  if  the  connection 
between  the  pretense  and  the  obtaining  is 
otherwise  sufficiently  shown  by  the  indict- 
ment. 

Connecticut. —  State  v.  Penley,  27  Conn. 
587. 

Iowa. —  State  f.  Carter,  112  Iowa  15,  83 
N.  W.  715;  State  v.  MoConkey,  49  Iowa  499. 

Michigan. —  People  v.  Jacobs,  35  Mich.  36, 
holding  that  if  it  is  alleged  that  defendant 
obtained  the  property  by  means  of  the  false 
pretense,  or  that  prosecutor  was  induced  by 
the  false  pretense  to  part  with  the  property, 
it  is  not  necessary  to  allege  specifically  that 
prosecutor  gave  credit  to  the  representation. 

Minnesota. —  State  v.  Butler,  47  Minn.  483, 
50  N.  W.  532. 

New  Hampshire. —  State  v.  King,  67  N.  H. 
219,  34  Atl.  461. 

New  Jersey. —  Oxx  v.  State,  59  N.  J.  L.  99, 
35  Atl.  646. 

New  York. —  People  v.  JeiTerey,  82  Hun 
409,  31  N.  Y.  Suppl.  267.  See  alSo  People  v. 
Rice,  128  N.  Y.  649,  29  N.  E.  146  [affirming 
13  N.  Y.  Suppl.  161]  (holding  that  where 
an  indictment  for  grand  larceny  charged  de- 
fendant with  stealing  a  certain  sum  of  money 
under  the  following  circumstaTjces :  That  he 
was  employed  by  the  county  board  to  make 
repairs  and  to  furnish  materials  in  the 
plumbing  and  ventilating  of  the  court-house, 
and  that  in  his  bill  therefor,  which  was  fully 
paid,  he  falsely  pretended  that  he  had  fur- 
nished a  quantity  of  material  in  excess  of 
what  he  actually  furnished,  "  with  intent  to 
defraud  and  deprive  the  county  of  its  money," 
etc.,  and  that,  "  by  color  or  aid  of  the  false 
and  fraudulent  representations,"  he  did  steal 
the  said  sum,  the  words  "  by  color  or  aid  of  " 
were  equivalent  to  "  by  means  of  "  <ind  con- 
stituted a  sufficient  allegation  that  prosecutor 
parted  with  the  property  in  reliance  on  the 
pretense)  ;   Clark  v.  People,  2  Lans.  329. 

Ohio. —  Norris  v.  State,  25  Ohio  St.  217, 
18  Am.  Rep.  291. 

Oregon. —  State  v.  Bloodsworth,  25  Oreg. 
83,  34  Pac.  1023. 

West  Virginia. —  State  v.  Hurst,  11  W.  Va. 
54. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses," 
§  38  et  seq. 

It  is  not  necessary  to  allege  specifically 
how  the  false  pretense  was  calculated  to 
induce  prosecutor  to  part  with  his  goods 
(Thomas  v.  People,  34  N.  Y.  351),  nor  that 


the  false  pretense  was  capable  of  inducing 
him  to  part  with  them  (Meek  v.  State,  117 
Ala.  116,  23  So.  155). 

40.  Reg.  V.  Gloss,  7  Cox  C.  C.  494,  Dears. 
&  B.  460,  3  Jur.  N.  S.  1309,  27  L.  J.  M.  C. 
54,  6  Wkly.  Rep.  109.  But  it  is  not  neces- 
sary to  allege  that  the  token  was  delivered 
in  exchange  for  the  property;  an  averment 
that  defendant  obtained  the  property  by 
means  of  the  false  token  is  sufficient.  State 
V.  Boon,  49  N.  C.  463. 

41.  Simmons  v.  People,  187  111.  327,  58 
N.  E.  384  [reversing  88  111.  App.  334],  hold- 
ing that  an  indictment  for  obtaining  B's 
signature  to  a  deed  by  false  pretenses  that 
defendant  was  negotiating  for  the  purchase 
of  the  land  as  agent  of  C,  and  that  H,  to 
whom  the  deed  was  made,  was  authorized 
to  assume  and  agree  to  pay  the  encumbrance 
on  the  land  in  behalf  of  C,  does  not  show 
that  the  false  pretenses  induced  the  making 
of  the  deed,  it  not  being  alleged  that  any 
obligation  was  assumed  toward  B  involving 
an  agency  of  defendant,  or  that  H  undertook 
or  assumed  to  receive  the  title  for  C,  or 
to  pay  the  encumbrance  in  his  behalf.  But 
see  Gregg  v.  People,  98  111.  App.  170,  decided 
under  a  statute  which  provided  that  an  in- 
dictment should  be  valid  which  stated  the 
offense  in  the  language  of  the  statute. 

42.  Tennyson  v.  State,  97  Ala.  78,  12  So. 
391  (holding  that  an  indictment  charging 
that  defendant,  "  with  intent  to  injure  or 
defraud,  entered  into  a  contract  in  writing 
with  [prosecutor],  an  act  or  service,  and  ob- 
tained from  said  [prosecutor]  twenty-seven 
and  90-100  dollars,  and  with  like  intent,  and 
without  just  cause,  and  without  refunding 
such,  refused  to  perform  such  act  or  serv- 
ice," is  insufficient,  since  it  fails  to  charge 
that  by  the  contract  defendant  bound  him- 
self to  perform  the  act  or  service,  and  also 
because  it  fails  to  aver  that  by  means  of 
such  promise  defendant  obtained  either  money 
or  other  personal  property)  ;  Copeland  v. 
State,  97  Ala.  30,  12  So.  181  (holding  that 
an  indictment  alleging  that  defendant  en- 
tered into  such  a  contract  "  and "  obtained 
certain  property  is  fatally  defective,  in  that 
it  fails  to  allege  that  the  property  was  ob- 
tained "  by  reason  of "  defendant's  having 
entered  into  the  contract). 

43.  State  v.  Blizzard,  70  Md.  385,  17  Atl. 
270,  14  Am.  St.  Rep.  366  (holding  that  an 
indictment  for  obtaining  a  bill  of  sale  or 
mortgage  of  personal  property  by  false  pre- 
tenses must  aver  that  the  instrument  was 
assigned  or  transferred  to  defendant  by  the 
owner  or  that  something  more  passed  to  de- 
fendant than  the  mere  paper  on  which  the 
instrument  was  written)  ;  State  v.  Phelan, 
159  Mo.  122,  60  S.  W.  71  (holding  that  an 
indictment  which  alleges  that  the  prosecut- 
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(ii)  AvERjilENT  OF  DELIVERY.  If  the  indictment  avers  that  defendant 
obtained  the  property,  it  need  not  allege  that  the  property  was  delivered  to  him.** 
An  indictment  for  obtaining  a  signature  to  an  instrument  by  false  pretenses  must 
state  that  the  instrument  was  delivered  to  defendant,  or,  what  is  equivalent,  that 
the  signature  was  obtained  by  defendant.*^ 

c.  As  to  the  Property  Obtained  —  (i)  Description  —  (a)  General  Bule. 
Tlie  property  alleged  to  have  been  obtained  must  be  described  with  such  certainty 
and  particularity  as  to  enable  the  jury  to  determine  whether  the  property  proved 
to  have  been  obtained  is  tlie  same  "as  that  upon  which  the  indictment  was  founded, 
and  to  enable  defendant  to  make   his    defense   intelligently."     However,  the 


ing  witness,  by  such  false  pretenses,  "  was 
induced  to  then  and  there  sell  and  deliver  " 
the  property  to  defendant,  is  bad  for  failure 
to  allege  that  such  witness  did  sell  and  de- 
liver the  property)  ;  State  v.  Clay,  100  Mo. 
571,  13  S.  W.  827;  People  v.  Court  Gen. 
Sess.  New  York  County,  13  Hun  (N.  Y.) 
395. 

If  three  persons  joined  in  the  pretense  and 
one  of  them  obtained  the  property,  the  in- 
dictment should  aver  that  each  of  them  ob- 
tained it.  Jones  v.  U.  S.,  13  Fed.  Cas.  No. 
7,499,  5  Cranch  C.  C.  647. 

This  allegation  must  be  direct,  not  infer- 
ential. Dwyer  v.  State,  24  Tex.  App.  132, 
5  S.  W.  662.  Thus  an  allegation  that  prose- 
cutor paid  defendant  a  sum  is  not  equivalent 
to  an  allegation  that  defendant  "  obtained " 
said  sum.  State  r.  Lewis,  26  Kan.  123; 
Kennedy  v.  State,  34  Ohio  St.  310.  How- 
ever, an  allegation  that  defendant  "  re- 
ceived "  is  equivalent  to  an  averment  that 
he  obtained.  Matter  of  Fitzpatrick,  21  Ohio 
Cir.  Ct.  519,  11  Ohio  Cir.  Dec.  695.  So  an 
indictment  for  swindling  which  alleges,  in 
connection  with  false  pretenses,  that  defend- 
ant "  did  thereby  then  and  there  fraudulently 
induce  the  said  C  to  exchange  his  said  three 
hundred  dollars  in  money  for  a  draft,"  suffi- 
ciently alleges  an  exchange.  Faulk  v.  State, 
38  Tex.  Cr.  77,  41  S.  W.  616  [folloiving  Nasets 
V.  State,  (Tex.  Cr.  App.  1895)  32  S.  W.  698]. 
And  under  Wash.  Code,  §  1243,  which  pro- 
vides that  words  used  in  a  statute  to  define 
a  crime  need  not  be  strictly  pursued  in  the 
information,  it  is  not  necessary  to  use  the 
word  "  obtain,"  but  the  words  "'  did  buy " 
are  »  sufficient  allegation  of  obtaining. 
State  V.  Knowlton,  11  Wash.  512,  39  Pac. 
966. 

Acquisition. —  An  indictment  under  Tex. 
Pen.  Code,  art.  790,  which  defines  swindling 
as  "  the  acquisition  of  personal  or  movable 
property  ...  by  means  of  false  pretense," 
etc.,  "  with  the  intent  to  appropriate  the 
same  to  the  use  of  the  persons  so  acquiring," 
must  aver  the  acquisition  of  the  property 
by  defendant,  and  an  averment  that  the 
property  was  delivered  to  defendant  by  the 
alleged  swindled  person  is  not  sufficient. 
Cannon  v.  State,  (Tex.  App.  1890)  15  S.  W. 
117. 

44.  Tarbox  v.  State,  38  Ohio  St.  581; 
Haines  t:  Territory,  3  Wyo.  167,  13  Pac.  8. 

45.  loica. —  See  State  v.  McGinnis,  71  Iowa 
685,  33  N.  W.  338;  State  v.  Clark,  72  Iowa 
30,  33  N.  W.  340,  in  both  of  which  cases,  al- 
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though  not  necessary  to  the  decision,  the 
court  said  that  it  was  necessary  to  allege 
that  the  instrument  was  received  by  defend- 
ant. The  necessity  for  an  averment  of  de- 
livery is  also  implied  in  State  v.  Jamison, 
74  Iowa  613,  38  N.  W.  509. 

Michigan. —  People  v.  Kinney,  110  Mich. 
97,  67  N.  W.  1089. 

Nebraska.— Moline  v.  State,  (1903)  93 
N.  W.  228  [following  State  v.  McGinnis,  71 
Iowa  685,  33  N.  W.  338]. 

Hew  York. —  Fenton  v.  People,  4  Hill 
126. 

Vermont. —  State  v.  Switser,  63  Vt.  604, 
22  Atl.  724,  25  Am.  St.  Hep.  789. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§   46. 

It  is  not  sufficient  to  allege  merely  that 
prosecutor  was  induced  to  sign  and  did  sign 
the  instrument.  State  v.  Clark,  72  Iowa  30, 
33  N.  W.  340;  State  v.  McGinnis,  71  Iowa 
685,  33  N.  W.  338.  See,  however.  State  v. 
Butler,  47  Minn.  483,  50  N.  W.  532,  hold- 
ing that  in  an  indictment  for  obtaining  a 
signature  to  a  deed  through  false  pretenses, 
an  averment  that  the  deed  was  "  executed " 
includes  everything  necessary  to  its  full  exe- 
cution. 

46.  People  v.  Conger,  1  Wheel.  Cr.  Cas. 
(N.  Y.)  448,  4  City  Hall  Rec.  65  (hold- 
ing that  in  an  indictment  for  obtaining  goods 
of  a  merchant  by  false  pretenses,  it  is  in- 
sufficient to  set  forth  a  bill  of  the  goods  with 
the  usual  abbreviations  as  in  a  merchant's 
book  of  account)  ;  State  t.  Reese,  83  N.  C. 
637;  State  v.  Kube,  20  Wis.  217,  91  Am.  Dec. 
390. 

It  is  not  sufficient  to  allege  merely  that  de- 
fendant obtained  "  certain  real  and  personal 
property"  (State  v.  Crooker,  95  Mo.  389, 
8  S.  W.  422;  State  v.  Rochforde,  52  Mo. 
199),  or  ,"  a  certain  lot  of  dry  goods"  (Red- 
mond V.  State,  35  Ohio  St.  81,  holding  that 
this  is  true  even  under  a  provision  of  the 
code  that  no  indictment  shall  be  deemed  in- 
valid for  any  defect  or  imperfection  which 
does  not  tend  to  the  prejudice  of  the  sub- 
stantial rights  of  defendant  on  the  merits), 
or  "  a  larger  amount  of  dry  and  fancy  goods 
of  the  value  of  twenty-seven  dollars  "  ( State 
V.  Appleby,  63  N.  J.  L.  526,  42  Atl.  847), 
or  "  goods  and  money  of  the  prosecutor  to 
the  value  of  fifty  dollars  "  ( State  v.  Reese, 
83  N.  C.  637 ) ,  or  "  board  of  the  goods  and 
chattels  of  the  prosecutor"  (Reg.  v.  Mc- 
Quarrie,  22  U.  C.  Q.  B.  600.  See  Reg.  v. 
Gardner,  7  Cox  C.  C.  136,  1  Dears.  &  B.  40, 
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description  is  required  to  be  only  as  particular  as  the  nature  of  the  case  will 
admit,*^  and  the  property  need  not  be  described  by  its  legal  name.^' 

(b)  Money,  Bank  -Notes,  Certificates  of  Deposit,  and  Writings  in  General. 
When  the  property  obtained  consists  of  money,  there  is  an  irreconcilable  differ- 
ence of  opinion  among  the  authorities  as  to  wliat  particularity  of  description  is 
necessary.  On  principle  it  would  seem  to  be  sufficient  to  describe  tlie  money  as 
a  certain  amount  of  the  lawful  money  of  prosecutor  without  stating  the  denomi- 
nation of  the  various  pieces,  their  number,  or  whether  they  were  notes  or  coin ; 
and  the  best  considered  cases  are  to  this  effect,*'  although  there  are  respectable 
authorities  that  require  a  more  particular  description.^"  Bank-notes  are  not  suf- 
ficiently described  as  "  goods,"  ^^  nor  a  certificate  of  deposit  as  "  money."  ^^  vVhen 
the  thing  obtained  is  a  written  instrument  or  the  signature  of  a  person  thereto,  it 
is  not  necessary  in  describing  the  instrument  to  set  it  out  in  haec  verha,^^  but  it 


2  Jur.  N.  S.  598,  25  L.  J.  M.  C.  100,  4  Wkly. 
Rep.  526). 

Necessity  of  describing  property  obtained 
see  also  supra,  note  8. 

4T.  Hagerman  v.  State,  54  N.  J.  L.  104, 
23  Atl.  357. 

48.  State  v.  Hurst,  11  W.  Va.  54,  holding 
that  a  description  by  its  common  name  is 
sufficient. 

49.  Alabama. —  Oliver  v.  State,  37  Ala.  134. 
Massachusetts. —  Com.    v.    Lincoln,    11    Al- 
len 233. 

ISew  York. —  People  v.  Reavey,  38  Hun  418, 
39  Hun  364;  People  v.  Smith,  5  Park.  Cr. 
490.  In  People  v.  Dimick,  107  N.  Y.  13,  14 
N.  E.  178,  it  was  held  sufficient  to  describe 
the  money  as  the  sum  of  four  thousand,  nine 
hundred  and  seventy-five  dollars  in  money, 
of  a  kind  and  description  to  the  grand  jury 
unknown  and  a  more  particular  description  of 
which  could  not  then  be  given,  of  the  value 
of  four  thousand,  nine  hundred  and  seventy- 
five  dollars. 

North  Carolina. —  State  v.  Reese,  83  N.  C. 
637. 

Virginia. —  Dull  v.  Com.,  25  Graft.  965, 
holding  that  since  the  Virginia  act  of  Feb- 
ruary, 1874,  it  is  sufficient  to  describe  the 
money  as  "  United  States  Currency "  or  its 
equivalent  "  National  Currency  of  the  United 
States."  This  act  was  passed  because  of  the 
decision  in  Leftwich  v.  Com.,  20  Gratt.  716. 

Washington. — -State  v.  Knowlton,  11  Wash. 
512,  39  Pac.  966. 

West  Virginia. —  State  v.  Hurst,  IIW.  Va. 
54,  holding  that  a  description  as  divers 
United  States  treasury  notes  and  divers  na- 
tional bank-notes  the  denomination  of  which 
is  to  the  jurors  unknown,  amounting  in  the 
whole  to  the  sum  of  one  hundred  and  fifty- 
eight  dollars,  and  of  the  value  of  one  hundred 
and  fifty-eight  dollars,  is  sufficient  without 
specifying  the  number  of  notes. 

England. —  Reg.  v.  Brown,  2  Cox  C.  C.  348. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  44. 

Description  in  alternative. —  An  indictment 
for  obtaining  money  to  the  amount  of  thirty 
dollars  under  false  pretenses,  describing  the 
same  as  follows :  "  To  wit,  thirty  dollars 
in  United  States  treasury  notes,  ...  of  the 
denomination  of  five  dollars  each;  thirty 
dollars  in  United  States  silver  certificates  of 
[28] 


the  denomination  of  ten  dollars  each;  .  .  . 
thirty  dollars,  one  United  States  gold  certifi- 
cate of  the  denomination  of  twenty  dollars 
.  .  .  and  one  United  States  silver  certificate 
of  the  denomination  of  ten  dollars;  .  .  . 
thirty  dollars  in  .  .  .  gold  coin,  ...  of  the 
denomination  of  ten  dollars  each;  .  .  .  thirty 
dollars  in  .  .  .  silver  coin,  ...  of  the  de- 
nomination of  one  dollar  each;  .  .  .  thirty 
dollars  in  .  .  .  nickel  coin,  ...  of  the  de- 
nomination of  five  cents  each,"  is  bad  for  un- 
certainty. Cain  V.  State,  58  Ark.  43,  22 
S.  W.  954. 

Obtaining  change. —  Where  a  person  ob- 
tained a  sovereign,  giving  fifteen  shillings 
in  change,  he  is  properly  charged  with  ob- 
taining the  difference.  Reg.  v.  Bloomfleld, 
C.  &  M.  537,  6  Jur.  224,  41  E.  C.  L.  293. 

Value  of  money. —  Money,  being  itself  a 
measure  of  value,  cannot  be  rendered  more 
definite  by  an  averment  of  value;  hence,  an 
averment  that  defendant  obtained  "  sixty- 
five  dollars  in  money "  by  false  pretense  is 
sufficiently  certain  without  alleging  the  value 
of  the  money.  Oliver  v.  State,  37  Ala.  134; 
People  V.  Millan,  106  Cal.  320,  39  Pac.  605; 
State  V.  Vandenburg,  159  Mo.  230,  60  S.  W. 
79;  State  v.  Kube,  20  Wis.  217,  91  Am. 'Dec. 
390. 

50.  Jamison  v.  State,  37  Ark.  445,  40  Am. 
Rep.  103;  Treadaway  v.  State,  37  Ark.  443; 
Sullivan  v.  State,  44  Fla.  155,  32  So.  106 
(holding  that  an  information  for  obtaining 
property  by  false  pretenses,  describing  the 
property  as  "  seven  dollars  and  fifty  cents 
in  currency  of  the  United  States  of  the  value 
of  seven  dollars  and  fifty  cents  the  money 
of  "  a  person  named,  with  no  allegation  that 
a  more  particular  description  is  unknown,  is 
bad  on  motion  to  quash  or  in  arrest  of  judg- 
ment) ;  Smith  v.  State,  33  Ind.  159  (where 
an  indictment  for  obtaining  under  false  pre- 
tenses "  $25  in  money,  the  personal  goods  and 
chattels  of,"  etc.,  was  held  insufficient)  ; 
Leftwich  v.  Com.,  20  Gratt.  (Va.)  716  (hold- 
ing that  an  indictment  is  not  sufficient  if 
it  describes  the  money  obtained  as  "  ninety 
dollars  in  itnited  States  currency."  This 
rule  has  since  been  changed  by  statute  in 
Virs;inia.    See  supra,  note  49 ) . 

51.  Schleisinger  v.  State,  11  Ohio  St.  669. 

52.  Com.  V.  Howe,  132  Mass.  250. 

53.  State  v.  Carter,  112  Iowa  15,  83  N.  W. 

[VIII,  A,  3,  e.  (I),  (b)] 
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must  be  described  with  such  certainty  as  to  identify  it  when  produced  in  evi- 
dence," so  that  defendant  may  not  subsequently  be  indicted  for  the  same  offense.^ 
(ii)  OwNEBSHiP.     The  indictment  must  state  correctly  to  whom  the  goods 
obtained    belonged.^^     The    ownership    may    properly    be    laid   in   a  mortga- 


715  [distinguishing  Bonnell  v.  State,  64  Ind. 
498]  (holding  that  an  mdictment  charging 
that  defendant  by  false  representations  ob- 
tained the  signature  of  M  to  a  written  instru- 
ment commonly  called  a  "  bank  check,"  the 
false  making  of  which  would  be  punished  as 
forgery,  "  for  the  sum  of  $35,  and  the  said  M 
did  then  and  there  draw  and  sign  said  bank 
check,  and  delivered  the  same  to  said  defend- 
ant," sufficiently  describes  the  instrument)  ; 
Com.  V.  Coe,  115  Mass.  481  (holding  that  a 
description  as  "  a  check  and  order  for  the 
payment  of  money"  of  the  value  of  seven 
thousand  dollars  was  siifficient)  ;  People  v. 
Peckens,  12  N.  Y.  App.  Div.  626,  43  N.  Y. 
Suppl.  1160  [affirmed  in  153  N.  Y.  576,  47 
N.  E.  883]  (holding  that  when  the  property 
obtained  is  a  deed  to  real  estate,  if  the  in- 
dictment sets  out  the  purport  of  the  deed,  it 
is  suflScient ) . 

54.  Bonnell  v.  State,  64  Ind.  498  (where 
the  instrument  was  described  as  "  the  check 
of  John  King  .  .  .  upon  the  '  Commercial 
Bank  of  Cincinnati '  for  the  sum  of  $34.51," 
and  it  was  held  insufficient  as  containing 
no  date,  and  no  statement  as  to  when  it  was 
payable  or  by  whom  executed)  ;  State  v. 
Blizzard,  70  Md.  385,  17  Atl.  270,  14  Am.  St. 
Rep.  366  (holding  that  an  indictment  for 
obtaining  instruments  by  false  pretenses  does 
not  sufficiently  describe  them  by  "  certain 
valuable  securities,  to  wit:  The  indorse- 
ment and  signature  of  .  .  .  [prosecutor]  to 
two  certain  promissory  notes  for  the  payment 
of  three  hundred  dollars  each " )  ;  State  v. 
Baggerly,  21  Tex.  757  (holding  that  an  in- 
dictment for  swindling  charging  that  C  "  did 
then  and'  there  sxecute  and  deliver  to  [de- 
fendant], their  certain  promissory  note  in 
writing  for  a  much  greater  sum  of  money  than 
that  justly  due  to  [defendant]  from "  C,  is 
defective  in  not  giving  a  sufficient  description 
of  the  note) .  See  also  State  v.  Blauvelt,  38 
N.  J.  L.  306,  holding  that  in  an  indictment  for 
obtaining  by  false  pretense  an  indorsement  on 
a  promissory  note  for  one  thousand  five  hun- 
dred dollars,  the  valuable  thing  is  the  in- 
dorsement, and  not  the  one  thousand  five 
hundred  dollars,  and  should  be  so  stated. 

55.  Langford  r.  State,  45  Ala.  26;  Dord 
V.  People,  9  Barb.    (N.  Y.)   671. 

56.  Florida.— 'La.AA  v.  State,   17  Fla.  215. 
Illinois. —  Du  Bois  v.  People,  200  111.   157, 

65  N.  E.  658,  93  Am.  St.  Rep.  183;  Thomson 
V.  People,  24  111.  60,  76  Am.  Dec.  733. 

Indiana. —  State  v.  Miller,  153  Ind.  229, 
54  N.  E.  808;  Leobold  v.  State,  33  Ind.  484; 
State  V.  Smith,  8  Blackf.  489. 

Ma/ryland. —  State  v.  Blizzardj  70  Md.  385, 
17  Atl.  270,  14  Am.  St.  Rep.  366. 

1}ew  York. —  People  v.  Krummer,  4  Park. 
Cr.  217. 

Pennsylvania. —  Com.  r.  Graham,  1  Pa.  Co. 
Ct.  282,  .3  Kulp  289,  holding  that  the  omis- 
sion to  do  so  is  not  cured  by  verdict. 

[VIII.  A.  3,  e,  (i).  (b)] 


Texas. —  Washington  v.  State,  41  Tex.  583 ; 
Mays  V.  State,  28  Tex.  App.  484,  13  S.  W. 
787. 

EngloMd. —  Reg.  v.  Martin,  8  A.  &  E.  481, 
2  Jur.  515,  7  L.  J.  M.  C.  89,  3  N.  &  P.  472,  1 
W.  W.  &  H.  380,  35  E.  C.  L.  691;  Reg.  v. 
Norton,  8  C.  &  P.  196,  34  E.  C.  L.  686  (both 
holding  that  an  indictment  for  obtaining 
goods  by  false  pretenses  with  intent  to  de- 
fraud a  specified  person  is  bad,  imless  it  states 
whose  property  the  goods  were,  and  that  the 
defect  is  not  aided  by  verdict)  ;  Sill  ».  Reg., 
Dears.  C.  C.  132,  1  E.  &  B.  553,  17  Jur.  207, 
22  L.  J.  M.  C.  41,  1  Wkly.  Rep.  147,  72 
E.  C.  L.  553  (holding  that  this  requirement 
is  not  dispensed  with  by  14  &  15  Vict.  c.  100, 
§  25,  which  provides  that  every  objection  to 
an  indictment  for  any  formal  defect  ap- 
parent on  the  face  thereof  shall  be  taken 
before  the  jury  shall  be  sworn).  See,  how- 
ever, 24  &  25  Vict.  c.  96,  §  88,  which  ren- 
ders an  allegation  of  ownership  unnecessarv. 

See  23  Cent.  Dig.  tit.  "False  Pretenses/' 
§  42  et  seq. 

Allegation  held  sufficient. —  An  indictment 
for  false  pretenses  alleging  that  the  pris- 
oner obtained  "  from  A  a  cheque  for  the  sum 
of  8  pounds,  14  shillings,  6  pence,  of  the 
moneys  of  B,"  is  a  sufficient  allegation  that 
the  check  was  the  property  of  B,  for  "  the 
money"  may  be  stricken  out.  Reg.  v.  God- 
frey, 7  Cox  C.  C.  392,  Dears.  &  B.  426,  4  Jur. 
N.  S.  146,  27  L.  J.  M.  C.  151,  6  Wkly.  Rep. 
251. 

The  ownership  need  not  be  stated  by  a 
direct  allegation  if  facts  are  alleged  which 
show  the  ownership  clearly.  People  v.  Skid- 
more,  123  Cal.  267,  55  Pac.  984;  State  v. 
Balliet,  63  Kan.  707,  66  Pac.  1005;  State  v. 
Kuowlton,  11  Wash.  512,  39  Pac.  966. 

It  is  not  sufficient  that  it  may  be  gathered, 
by  inference  from  the  other  necessary  aver- 
ments of  intent  to  defraud,  etc.,  that  the 
ownership  of  the  property  was  in  some  person 
named.  Moulie  v.  State,  37  Fla.  321,  20  So. 
554;  Halley  v.  State,  43  Ind.  509;  State  v. 
Lathrop,  15  Vt.  279,  holding  that  an  allega- 
tion that  defendant  obtained  goods  of  B 
with  intent  to  defraud  B  of  them  is  not  a 
sufficient  allegation  that  B  owned  the  goods. 
Contra,  State  v.  Dixon,  101  N.  C.  741,  7 
'S.  E.  870;  State  v.  Boon,  49  N.  C.  463,  hold- 
ing that  it  is  not  necessary  to  allege  that  the 
property  obtained  was  the  property  of  prose- 
cutor, from  whom  it  is  alleged  to  have  been 
obtained. 

What  constitutes  ownership. —  Although 
money  deposited  in  a  bank  and  mixed  with  its 
funds  becomes  its  property,  yet  where  county 
funds  are  deposited  in  a  bank  as  required  by 
law,,  and  a  specific  sum  is  thereafter  sepa- 
rated and  appropriated  by  the  bank  for  the 
payment  of  a  county  warrant  by  direction  of 
the  receiver  of  taxes  and  county  treasurer, 
it  thereby  becomes,  and  is  paid  out  as,  the 
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gee,"  or  in  a  person  in  possession  of  the  goods  ^  or  in  a  person  with  authority 
to  sell  tliem.^' 

(hi)  Quantity  or  JVumbms.  The  quantity  or  number  of  chattels  obtained 
should  be  stated  with  certainty,™  unless  the  circumstances  of  the  case  do  not 
admit  of  it." 

(iv)  Value.  The  value  of  the  property  obtained  need  not  be  stated  in  the 
indictment,^  unless,  as  in  some  jurisdictions,  value  is  made  an  element  of  the 
offense.*' 

d.  As  to  Loss  to  Prosecutor.  An  indictment  for  obtaining  property  by  false 
pretenses  need  not  allege  specifically  that  prosecutor  suffered  loss  by  reason  of  the 
false  pretense,^  but  it  must  set  forth  facts  sufficient  to  show  that  he  suffered  a 


money  of  such  officer,  so  that  in  an  indict- 
ment for  obtaining  by  false  pretenses  comity 
funds  on  deposit  in  a  bank  by  means  of  a 
fraudulent  warrant,  the  property  in  the 
money  is  properly  laid  in  the  receiver  of 
taxes  and  county  treasurer.  State  v.  Lynn, 
3  Pennew.  (Del.)  316,  51  Atl.  878.  Under 
Ky.  Cr.  Code,  §  128,  providing  that  if  an 
indictment  for  an  offense  involving  an  injury 
to  property  describes  the  offense  with  suffi- 
cient certainty  to  identify  the  act  an  erro- 
neous allegation  as  to  the  ownership  of  prop- 
erty is  not  material,  an  indictment  for 
obtaining  money  by  false  pretenses  which 
describes  the  money  obtained  and  alleges 
that  it  was  not  the  property  of  accused  is 
sufficient,  although  it  alleges  that  the  money 
belonged  to  a  married  woman,  who  is  shown 
to  have  had  no  separate  estate.  Hennessy  v. 
Com.,  88  Ky.  301,  11  S.  W.  13,  10  Ky.  L.Rep. 
823.  Where  money  was  obtained  from  a 
servant  of  prosecutor  by  false  pretenses  that 
it  was  due  for  carriage,  the  fact  that  the 
master  reimbursed  the  servant  does  not  make 
the  property  obtained  that  of  the  master, 
and  it  is  wrongly  laid  in  the  indictment  as 
the  property  of  the  master.  Rex  v.  Douglass, 
1  Campb.  212,  7  C.  &  P.  785  note,  32  E.  C.  L. 
871. 

Obtaining  by  games. —  In  an  indictment  un- 
der 8  &  9  Vict.  c.  109,  §  17,  for  winning  money 
at  cards  by  fraud,  unlawful  device,  and  jU- 
practice,  it  is  not  necessary  to  state  to  whom 
the  money  belonged.  Eeg.  v.  Moss,  7  Cox 
C.  C.  200,  Dears.  &  B.  104,  2  Jur.  N.  S.  1196, 
26  L.  J.  M.  C.  9,  5  Wkly.  E/ep.  49. 

Obtaining  signature  to  instrument. —  If  an 
indictment  for  false  pretense  in  obtaining  a 
signature  to  an  instrument,  under  a  statute 
that  makes  it  a  crime  to  obtain  the  signature 
to  an  instrument  the  false  making  of  which 
would  be  forgery,  states  facts  that  show  that 
the  instrument  was  such  an  instrument,  it 
need  not  allege  the  ownership  of  the  property 
represented  by  the  instrument.  State  v. 
Jamison,  74  Iowa  613,  38  N.  W.  509. 

57.  Barber  v.  People,  17  Hun  (N.  Y.) 
366. 

58.  Fields  v.  State,  121  Ala.  16,  25  So.  726; 
Com.  V.  Springs,  2  Leg.  Gaz.  (Pa.)  93  (hold- 
ing that  the  post-office  department  is  in  pos- 
session of  a  registered  letter  and  ownership 
thereof  mav  be  laid  in  the  department)  ; 
May  V.  State,  15  Tex.  App.  430  (holding  that 
there  is  no  variance  where  an  indictment  al- 
leges the  ownership  in  J  of  the  money  ob- 


tained, and  the  proof  shows  that  the  money 
was  the  property  of  C,  for  whom'  J  was  a 
clerk  intrusted  with  the  safe  of  C,  in  which 
the  money  was  kept)  ;  Reg.  v.  Dent,  1  C.  &  K. 
249,  47  E.  0.  L.  249.  However,  an  indictment 
for  obtaining  money  under  false  pretenses 
from  the  teller  of  a  bank,  the  money  belong- 
ing to  the  bank,  should  allege  the  ownership 
to  be  in  the  bank,  instead  of  in  the  teller. 
Jones  V.  State,  22  Fla.  532. 

The  nature  of  the  possession  need  not  be 
stated.  State  v.  Williams,  14  Mo.  App. 
591 

59.  Com.  V.  Blanchette,  157  Mass.  486,  32 
N.  E.  658. 

60.  State  «.  Burrows,  33  N.  C.  477  (hold- 
ing that  where  defendant  procured  by  means 
of  fraudulent  paper  a  conveyance  to  himself 
of  fifty-one  and  one-half  acres  of  land  on 
payment  of  the  price  of  only  thirty-five  and 
one-half  acres,  the  indictment  should  allege 
that  there  was  an  actual  excess  of  twenty 
acres,  as  showing  the  property  obtained)  ; 
Com.  V.  France,  2  Brewst.    (Pa.)    568. 

Amount  of  money  see  supra,  VIII,  A,  3,  c, 

(I),     (B). 

61.  Hagerman  v.  State,  54  N.  J.  L.  104, 
23  Atl.  357  (holding  that  an  indictment 
which  sets  out  that  defendant  obtained  cer- 
tain house  moldings,  inside  doors,  corner 
blocks,  and  finishing  boards  for  houses,  con- 
tains a  sufficient  description  of  the  property; 
it  need  not  specify  the  number  of  each)  ; 
State  V.  Hurst,  11  W.  Va.  54. 

62.  People  v.  Jefferey,  82  Hun  (N.  Y.) 
409,  31  N.  Y.  Suppl.  267;  People  v.  Higbie, 
66  Barb.  (N.  Y.)  131;  People  v.  Stetson,  4 
Barb.  (N.  Y.)  151;  State  v.  Gillespie,  80 
N.  C.  396.  However,  an  indictment  which 
sets  out  that  defendant  obtained,  by  false  rep- 
resentations, certain  property  of  the  value  of 
five  hundred  dollars,  contains  a  sufficient 
statement  of  its  value.  Hagerman  v.  State, 
54  N.  J.  L.  104,  23  Atl.  357. 

Value  of  money  see  supra,  VIII,  A,  3,  c, 

(I),     (B). 

63.  Baker  v.  State,  31  Ohio  St.  314.  And 
see  cases  cited  supra,  note  45. 

64.  People  v.  Higbie,  66  Barb.  (N.  Y.)   131. 
Where,  in  an  indictment  for  cheating  and 

swindling,  the  averment  of  facts  set  out  for 
the  purpose  of  showing  how  prosecutor  was 
defrauded  by  accused  fails  to  show  that  the 
deceitful  means  caused  any  pecuniary  loss  to 
prosecutor,  the  indictment  is  fatally  defective. 
Busby  V.  State,  120  Ga.  858,  48  S.  E.  314. 
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legal  injury  as  that  term  is  understood  in  the  law  of  false  pretense,  else  it  fails  to 
charge  an  offense.® 

8.  As  to  Knowledge,  Intent,  and  Design.  Unless  the  pretense  averred  is  of 
such  a  character  as  to  exclude  the  possible  hypothesis  of  his  ignorance  of  its 
falsity,™  the  indictment  must  allege  specifically  that  accused  knew  the  pretense  to 
be  false.*'  "When  the  statute  makes  a  certain  intent  an  element  of  the  offense, 
that  intent  must  be  averred  in  the  indictment  by  a  proper  afSrmative  allega- 


65.  Bonnell  v.  State,  64  Ind.  498;  Graves 
V.  State,  31  Tex.  Cr.  65,  19  S.  W.  895.  How- 
ever, an  allegation  that  "  by  means  of  the 
false  pretense  the  prosecutor  was  induced  to 
part  with  his  property  "  is  a  sujQScient  allega- 
tion from  which  to  infer  injury.  West  t;. 
State,  63  Nebr.  257,  88  N.  W.  503. 

Obtaining  signature. —  An  indictment  for 
obtaining  by  false  pretenses  the  signature 
of  a  person  to  a  deed  of  real  estate  must 
aver  that  prosecutor  had  some  interest  in 
the  property,  or  that  the  deed  contained  cove- 
nants rendering  him  liable  to  an  action. 
Dord  V.  People,  9  Barb.  (N.  Y.)  671.  An 
averment  that  it  was  a  "  warranty  deed " 
shows  sufficiently  that  it  may  prejudice  the 
person  signing.  State  v.  Butler,  47  Minn. 
483,  50  N.  W.  532.  So  in  an  indictment  for 
obtaining  a  signature  to  a  promissory  note  by 
false  pretenses  it  is  not  necessary  to  allege 
that  prosecutor  was  injured;  it  is  sufficient 
if  it  appears  in  the  indictment  that  the 
note  on  its  face  was  one  calculated  to  preju- 
dice him.  People  v.  Crissie,  4  Den.  (N.  Y.) 
525. 

66.  People  v.  Lennox,  106  Mich.  625,  64 
N.  W.  488  (where  the  representation  stated 
in  the  indictment  was  that  defendant  ob- 
tained a  subscription  from  A  by  alleging 
that  B  had  subscribed  ten  dollars,  whereas  B 
had  subscribed  only  one  dollar,  and  it  was 
held  that  knowledge  of  falsity  need  not  be 
averred)  ;  People  v.  Fitzgerald,  92  Mich. 
328,  52  N.  W.  726;  People  v.  Behee,  90  Mich. 
356,  51  N.  W.  515. 

67.  Indiana. —  State  v.  Smith,  8  Blackf. 
489. 

Michigan. —  People  v.  Fitzgerald,  92  Mich. 
328,  52  N.  W.  726 ;  People  v.  Behee,  90  Mich. 
356,  51  N.  W.  515. 

Pennsylvania. —  Com.  v.  Adley,  1  Pearson 
62. 

South  Carolina. —  State  v.  Wilson,  2  Mill 
135. 

Texas. —  Maranda  v.  State,  44  Tex.  442; 
Hirsch  v.  State,  1  Tex.  App.  393.  It  has  been 
held  that  this  is  changed  by  the  Common 
Sense  Indictment  Act  of  1881,  which  dis- 
penses with  an  averment  of  guilty  knowledge 
of  accused.     Arnold  v.   State,   11   Tex.   App. 

472.  But  see  Mathena  v.  State,  15  Tex.  App. 

473,  where  an  allegation  of  scienter  was  held 
necessary. 

Virginia. —  Com.  v.  Speer,  2  Va.  Cas.  65. 

West  Virginia. —  State  v.  Hurst,  11  W.  Va. 
54. 

England. —  Beg.  v.  Bowen,  13  Q.  B.  790,  3 
Cox  C.  C.  483,  13  Jur.  1045,  19  L.  J.  M.  C. 
65,  4  N.  Sess.  Cas.  62,  66  E.  C.  L.  790;  Reg. 
V.  Henderson,  C.  &  M.  328,  2  Moody  C.  C. 
192,  41  E.  C.  L.  183. 

[VIII.  A,  3,  d] 


See  23  Cent.  Dig.  tit.  "  False  Pretenses," 
§  37. 

See,  however,  People  v.  Webster,  17  Misc. 
(N.  Y.)  410,  40  N.  Y.  Suppl.  1135,  11  N.  Y. 
Cr.  340. 

The  scienter  is  not  sufficiently  averred  by 
an  allegation  that  defendant  "  designedly " 
( State  V.  Bradley,  68  Mo.  140.  Contra,  State 
V.  Switser,  63  Vt.  604,  22  Atl.  724,  25  Am. 
St.  Rep.  789),  or  "unlawfully  and  design- 
edly" (State  V.  Blauvelt,  38  N.  J.  L.  306. 
Contra,  Com.  v.  Hulbert,  12  Mete.  (Mass.) 
446),  or  "falsely  and  fraudulently"  (Beg. 
i;.  Henderson,  C.  &  M.  328,  2  Moody  C.  C.  192, 
41  E.  C.  L.  183),  did  pretend,  or  by  an  alle- 
gation of  an  intent  to  defraud  (Reg.  v.  Phil- 
potts,  1  C.  &  K.  112,  47  E.  C.  L.  112).  See, 
however.  State  v.  Snyder,  66  Ind.  203,  where 
it  was  held  not  necessary  to  specifically  al- 
lege that  defendant  knew  the  pretense  to  be 
false,  if  it  is  alleged  that  he  "  designedly, 
feloniously,  and  with  intent  to  defraud  "  did 
"  falsely  pretend,"  as  he  could  not  "  design- 
edly intend  to  defraud  "  by  means  of  the  false 
pretense  unless  he  knew  that  it  was  false. 

Averments  held  sufficient. —  An  averment 
that  "  in  trtith  and  in  fact  each  and  every 
of  the  pretenses  and  representations  so  made 
by  [defendant]  as  aforesaid  was  and  were 
wholly  false  and  fraudulent  and  untrue,  and 
[defendant]  then  and  there  well  knew  such 
was  the  case,"  is  a  sufficient  allegation  of 
defendant's  knowledge  of  the  falsity  of  the 
pretense.  People  v.  Dimick,  107  N.  Y.  13, 
30,  14  N.  E.  178.  An  information  for  ob- 
taining money  by  false  pretenses,  alleg- 
ing certain  statements  of  fact  by  defendant, 
and  then  alleging  as  to  each  of  them  that  it 
was  not  the  fact,  followed  by  the  words  "  all 
of  which  [she]  .  .  .  then  and  there  well 
knew,"  sufficiently  alleges  defendant's  knowl- 
edge of  the  falsity  of  her  statements.  Baker 
V.  State,  120  Wis.  135,  97  N.  W.  566. 

Indictments  held  not  fatally  defective. — 
An  information  which  charges  defendant  with 
having  obtained  money  under  false  repre- 
sentations, but  which  does  not  directly  allege 
his  laiowledge  of  their  falsity,  although  de- 
murrable, is  not  fatally  defective.  People  v. 
Millan,  106  Cal.  320,  39  Pac.  605.  An  in- 
dictment which  sets  out  pretenses,  negativing 
their  truth,  "  all  of  which  the  defendant  then 
and  there  well  knew,"  is  not  obnoxious,  after 
verdict,  to  the  objection  that  the  scienter  is 
not  sufficiently  averred.  State  v.  Janson,  80 
Mo.  97. 

False  weights. —  An  indictment  under  1 
N.  Y.  Rev.  St.  p.  611,  §  33,  to  recover  dam- 
ages for  using  false  weights,  need  not  aver 
scienter  on  the  part  of  defendant.  Bayard 
V.  Smith,  17  Wend.   (N.  Y.)   88. 
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tion.^  Thus  where  the  crime  is  a  felony,  the  intent  must  be  alleged  to  have  been 
felonious."'  Unless  the  statute  makes  an  intent  to  defraud  a  particular  person,™  or 
to  accomplish  a  particular  result,''^  an  element  of  the  crime,  the  intent  to  defraud 
the  one  or  to  accomplish  the  otlier  need  not  be  averred.'^  Statute  3Q  Geo.  II,  c. 
24,  §  1,  which  has  been  the  model  for  most  of  the  statutes  in  this  country,  makes 
it  an  element  of  the  crime  that  the  goods  be  "  designedly  "  obtained.  Under  such 
a  statute  the  indictment  must  allege  that  the  goods  were  "designedly"  obtained 
or  some  word  equivalent  to  or  broad  enough  to  include  the  statutory  word  must 
be  nsed.''^ 


68.  Florida.— 30Ta.es  v.  State,  22  Fla.  532. 

Iowa. —  State  c.  Daniels^  90  Iowa  491,  58 
N.  W.  891,  holding  that  the  same  rule  ap- 
plies to  an  indictment  for  designedly  and  by 
false  pretenses  obtaining  the  signature  of  a 
person  to  a  written  instrument. 

Massachusetts. —  Com.  v.  Dean,  110  Mass. 
64,  where  an  indictment  was  held  bad  that 
contained  no  allegation  of  intent  to  defraud 
other  than  a  concluding  statement  that  the 
jurors  "  say  and  present "  that  defendant, 
"  in  the  manner  aforesaid,  designedly,  by  a 
false  pretence  and  with  intent  to  defraud," 
procured  the  signature. 

Pennsylvania. —  Com.  v.  Shissler,  9  Phila. 
587. 

Texas. —  Marshall  v.  State,  31  Tex.  471; 
Stringer  v.  State,  13  Tex.  App.  520  lover- 
ruling  Tomkins  v.  State,  33  Tex.  228],  so 
holding  as  to  the  offense  of  swindling. 

England. —  Reg.  r.  James,  12  Cox  C.  C.  127. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§   32. 

See,  however,  People  v.  Webster,  17  Misc. 
(N.  Y.)  410,  40  N.  Y.  Suppl.  1135,  11  N.  Y. 
Cr.  340. 

Indictments  held  sufficient. —  Under  Ala. 
Cr.  Code  (1886),  §§  3811,  4383,  allowing  the 
intent  in  an  indictment  for  attempting  to 
obtain  money  by  false  pretenses  to  be  alleged 
in  the  alternative  "  to  injure  or  defraud," 
an  indictment  charging  an  "  intent  to  de- 
fraud "  alone  is  suflBcient.  White  v.  State,  86 
Ala.  69.  4  So.  674.  An  indictment  under 
La.  Rev.  St.  §  813,  providing  for  punishing 
any  one  who  by  any  false  pretense  "  .shall 
obtain  from  any  person,  money  or  any  prop- 
erty, with  intent  to  defraud  him  of  the  same," 
which  charges  defendant  with  obtaining  by 
false  pretenses  the  property  of  another  "  with 
intent  to  defraud "  is  sufficient.  State  v. 
Lewis,  41  La.  Ann.  590,  6  So.  536.  An  in- 
dictment for  obtaining  money  or  goods  by 
false  pretenses,  if  charged  in  the  words  of 
Tenn.  St.  (1842)  c.  48,  §  1,  providing  that 
"  whoever  shall  feloniously  obtain  the  per- 
sonal goods  or  choses  in  action,  of  another, 
by  means  of  any  false  and  fraudulent  pre- 
tence shall  be  guilty  of  felony,"  need  not 
charge  the  money  or  goods  to  have  been  ob- 
tained with  intent  to  steal  them,  though  in 
another  section  of  the  statute  it  is  declared 
that  false  pretenses  includes  all  cases  where 
the  party  "  intended  to  steal  the  •  [goods] ." 
Jim-  V.  State,  8  Humphr.   (Tenn.)  603. 

69.  People  r.  Fish,  4  Park.  Cr.  (N.  Y.) 
206;  State  v.  Wilson,  116  N.  C.  979,  21  S.  E. 
692;    State   r.    Caldwell,    112    N.   C.   854,    16 


S.  E.  1010;  State  v.  Bryan,  112  N.  C.  848, 
16  S.  E.  909;  State  v.  Skidmore,  109  N.  C. 
795,  14  S.  E.  63;  State  v.  Tate,  6  Humphr. 
(Tenn.)  424;  State  v.  Small,  31  Tex.  184. 
However,  an  indictment  alleging  that  defend- 
ant with  intent  to  defraud  did  feloniously 
make  certain  false  {)retenses  is  not  insuffi- 
cient as  failing  to  allege  that  defendant  felo- 
niously intended  to  defraud.  State  v.  Turley, 
142  Mo.  403,  44  S.  W.  267. 

This  allegation  is  unnecessary  when  the 
crime  is  not  a  felony.  Robinson  v.  State,  33 
Tex.  341 ;  State  v.  Switser,  63  Vt.  604,  22  Atl. 
724,  25  Am.  St.  Rep.  789,  where  it  was  held 
not  necessary  to  use  the  word  "  feloniously  " 
if  the  indictment  follows  the  words  of  the 
statute. 

Surplusage. —  An  averment  that  the  false 
pretense  was  made  with  felonious  intent,  the 
crime  being  only  a  misdemeanor,  does  not  in- 
validate the  indictment.  State  v.  Eason,  86 
N.  C.  674.  Contra,  Rex  v.  Walker,  6  C.  &  P. 
657,  25  E.  C.  L.  624. 

70.  State  v.  Hazen,  104  Iowa  16,  73  N.  W. 
359;  Com.  ■;;.  Hulbert,  12  Mete.   (Mass.)   446. 

71.  Todd  V.  State,  31  Ind.  514;  Com.  v. 
O'Brien,  172  Mass.  248,  52  N.  E.  77. 

72.  Headley  v.  State,  106  Ala.  109,  17  So. 
714;  State  v.  Blizzard,  70  Md.  385,  17  Atl. 
270,  14  Am.  St.  Rep.  366;  Hamilton  v.  Reg., 
9  Q.  B.  271,  2  Cox  C.  C.  11,  10  Jur.  1028,  16 
L.  J.  M.  C.  9,  58  E.  C.  L.  271;  Sill  v.  Reg., 
Dears.  C.  C.  132,  1  E.  &  B.  553,  17  Jur.  207, 
22  L.  J.  M.  C.  41,  1  Wkly.  Rep.  147,  72 
E.  C.  L.  553. 

73.  il/aine.— State  v.  Withee,  87  Me.  462, 
32  Atl.  1013. 

Missouri. —  State  v.  Pickett,  174  Mo.  663, 
74  S.  W.  844;  State  v.  Wilson,  143  Mo.  334, 
44  S.  W.  722. 

Pennsylvania. —  Com.  v.  Adley,  1  Pearson 
62. 

Texas. —  State  v.  Baggerly,  21  Tex.  757, 
holding  that  an  indictment  for  swindling 
which  charges  that  C  "  did  then  and  there 
execute  and  deliver  to  [defendant]  their  cer- 
tain promissory  note  in  writing  for  a  much 
greater  sum  of  money  than  was  justly  due 
to  [defendant]  from  "  C,  is  defective  in  omit- 
ting the  word  "  designedly." 

Vermont. —  State  v.  Switser,  63  Vt.  604,  22 
Atl.  724,  25  Am.  St.  Rep.  789,  holding  that  an 
indictment  for  designedly  obtaining  the  sig- 
nature of  another  which  fails  to  allege  that 
the  signature  was  obtained  designedly  is  in- 
sufficient. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  32. 
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B.  Pleading  and  Proof —  l.  General  Rule.  Every  allegation  in  the  indict- 
ment essentially  descriptive  of  the  offense  must  be  proved  as  laid.'*  An  indictment 
for  obtaining  money  by  false  pretenses  is  not  sustained  by  proof  of  a  different 
offense.''  However,  in  some  jurisdictions  by  statute  there  may  be  a  conviction 
for  an  attempt  to  obtain  property  by  false  pretenses  under  an  indictment  for  so 
obtaining  the  property .'° 

2.  Particular  Allegations  and  Proof  Thereunder  —  a.  As  to  the  Pretense.  A 
variance  between  the  description  of  the  pretense  in  an  indictment  for  obtaining 
property  by  a  false  pretense  and  the  proof  thereof  is  fatal,"  unless  the  variance  be 


See,  however,  Rex  v.  Howarth,  3  Stark. 
26,  3  E.  C.  L.  579,  holding  that  it  is  not 
necessary  to  allege  that  defendant  did  de- 
signedly pretend,  etc. 

Indictments  held  sufficient. — The  word  "  de- 
signedly," although  used  in  the  statute,  is 
not  necessary  in  the  indictment  if  words 
equivalent  are  used.  State  v.  Grant,  86  Iowa 
216,  53  N.  W.  120  (where  the  indictment 
charged  that  defendants  conspired  "  for  the 
unlawful,  malicious,  and  felonious  purpose, 
and  with  fraudulent  and  malicious  intent 
and  purpose,  ...  to  ohtain,"  etc.)  ;  Com.  v. 
Hooper,  104  Mass.  549. 

74.  Com.  V.  Pierce,  130  Mass.  31  (holding 
that  an  allegation  charging  two  persons 
jointly  with  obtaining  a  loan  of  money  by 
false  pretenses  is  not  supported  by  proof  of 
a  loan  to  only  one  of  the  persons)  ;  Wallace 
V.  State,  11  Lea  (Tenn.)  542  (holding  that 
where  the  indictment  alleged  that  a  note  ob- 
tained was  executed  to  S,  and  the  evidence 
showed  that  it  was  to  S's  daughter  and  by 
her  assigned  to  S,  the  variance  was  fatal ) . 
See  also  Tuttle  v.  State,  (Tex.  Cr.  App.  1899) 
49  S.  W.  82.  However,  an  allegation  that 
prosecutor  was  induced  to  deliver  goods  "  as 
upon  a  sale  upon  credit ''  is  sufficiently  proved 
by  evidence  of  a  sale  of  the  goods  to  defend- 
ant on  his  promissory  note,  payable  in  four 
months.  Com.  ii.  Davidson,  1  Gush.  (Mass.)' 
33.  And  see  Amos  v.  State,  123  Ala.  50,  26 
So.  524. 

An  allegation  not  descriptive  of  the  offense 
need  not  be  proved,  but  may  be  rejected  as 
surplusage.  Com.  v.  Mulrey,  170  Mass.  103, 
49  N.  E.  91  (sustaining  a  conviction  under 
an  indictment  for  obtaining  money  from  a 
city  by  making  a  false  return  of  the  amount 
due  under  a  contract,  which  denies  that  there 
was  anything  due  from  the  city,  although  a 
portion  of  the  amount  obtained  was  proved  to 
be  due) ;  State  v.  Eidge,  125  N.  C.  658,  34  S.  E. 
440  (holding  that  since  N.  C.  Code,  §  1025, 
provides  that  an  indictment  for  obtaining 
goods  by  false  pretenses  need  not  allege  the 
ownership  of  the  goods,  the  allegation  of 
ownership  in  an  indictment  is  mere  surplus- 
age, which  need  not  be  proved ) .  So  unless 
the  statute  makes  the  value  of  the  property 
obtained  an  element  of  the  crime,  it  is  not 
necessary  to  prove  the  value,  although  it  is 
stated  in  the  indictment.  Com.  v.  Sessions, 
169  Mass.  329,  47  N.  E.  1034;  Com.  v.  Lee, 
149  Mass.  179,  21  N.  E.  299;  Com.  v.  Mor- 
rill, 8  Gush.  (Mass.)  571;  Cunningham  v. 
State,  61  N.  J.  L.  67,  38  Atl.  847;  People 
r.  Herrick,  13  Wend.   (N.  Y.)  87. 

[VIII.  B,  1] 


If  an  indispensable  allegation  is  made  need- 
lessly specific,  the  unnecessary  portion  cannot 
be  rejected  but  must  be  proved  as  laid. 
Schayer  v.  People,  5  Colo.  App.  75,  37  Pac.  43. 

False  marking  of  casks,  etc. —  Although  an 
indictment  charges  a  false  marking  of  flour 
with  intent  to  defraud  A,  and  also  thereafter 
a  sale  to  A,  yet  if  the  false  marking  with 
intent  to  defraud  is  proved,  the  sale  need 
not  be.     State  v.  Burge,  7  Iowa  255. 

Selling  land  twice. —  Where  the  second  deed 
conveys  but  a  part  of  the  property  charged  in 
the  indictment  to  have  been  conveyed  by  both 
it  and  the  first  deed,  it  should  be  considered, 
in  the  determination  of  the  effect  of  the 
variance,  whether  the  part  conveyed  by  both 
deeds  formed  a  material  inducement  to  the 
second,  or  whether  the  variance  had  any 
tendency  to  prejudice  the  substantial  rights 
of  defendant.  State  v.  Wilson,  66  Mo.  App. 
540. 

75.  McQueen  v.  State,  89  Ala.  91,  8  So. 
115.  In  some  jurisdictions,  however,  while 
the  crimes  remain  distinct,  it  is  provided  by 
statute  that  on  an  indictment  for  obtaining 
property  by  false  pretenses  the  prisoner  may 
be  convicted  of  that  offense,  although  the 
proof  shows  that  he  obtained  the  property  by 
larceny.  Reg.  v.  Henderson,  C.  &  M.  328,  2 
Moody  G.  C.  192,  41  E.  C.  L.  183;  Reg.  v. 
Bulmer,  9  Cox  C.  G.  492,  10  Jur.  N.  S.  684, 
L.  &  C.  476,  33  L.  J.  M.  C.  171,  10  L.  T. 
Rep.  N.  S.  580,  12  Wkly.  Rep.  887.  But 
such  a  statute  does  not  authorize  a  verdict 
of  guilty  of  larceny  on  an  indictment  for  ob- 
taining property  by  false  pretenses,  even 
though  the  evidence  establishes  the  crime  of 
larceny.     Reg.  v.  Ewing,  21  U.  G.  Q.  B.  523. 

76.  Reg.  V.  Eagleton,  3  C.  L.  R.  1145,  6 
Cox  G.  C.  559,  Dears.  C.  C.  515,  1  Jur.  N.  S. 
940,  24  L.  J.  M.  C.  158,  4  Wkly.  Rep.  17; 
Reg.  V.  Goff,  9  U.  G.  C.  P.  438. 

77.  Alabwma. —  Copeland  v.  State,  97  Ala. 
30,  12  So.  181 ;  O'Connor  v.  State,  30  Ala.  9. 

Arkansas. —  Mitchell  v.  State,  70  Ark.  30, 
65  S.  W.  935;  Kirtley  v.  State,  38  Ark.  543. 

Georgia. —  Fambrough  c.  State,  113  Ga. 
934,  39  S.  E.  324;  Garlington  v.  State,  97 
Ga.  629,  25  S.  B.  398;  Ratteree  v.  State,  77 
Ga.  774. 

Illinois. —  Limouze  v.  People,  58  111.  App. 
314. 

Indiana. —  Smith  v.  State,  33  Ind.  159 ; 
Todd  1).  State,  31  Ind.  514. 

Massachusetts. —  Com.  v.  Jeffries,  7  Allen 
548,  83  Am.  Dec.  712;  Com.  v.  Davidson,  1 
Gush.  33. 

New  Jersey. —  Harris  v.  State,  58  N.  J.  L. 
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immaterial.™  Defendant  cannot  be  convicted  on  proof  of  pretenses  not  alleged 
in  the  indictment.'''  Hence  if  the  indictment  alleges  a  single  representation  made 
of  a  single  inseparable  fact,  and  the  proof  is  of  a  single  representation  variant 
from  that  charged,  the  variance  is  fatal ;  ™  but  where  the  pretense  is  charged  as  a 
single  pretense,  proof  of  a  double  and  separable  representation,  one  part  of  which 
alone  miglit  constitute  this  element  of  the  offense  and  which  corresponds  with  the 
pretense  charged,  is  no  variance  ;*'  nor  is  there  a  variance  when  several  represen- 
tations are  alleged  and  only  one  is  proved.*^     However,  the  allegation  as  to  the 


436,  33  Atl.  844;  Sharp  v.  State,  53  N.  J.  L. 
511,  21  Atl.   1026. 

Pennsylvania. —  Com.  v.  Garver,  16  Phila. 
468. 

Texas. —  Peckham  v.  State,  ( Cr.  App.  1894) 
28  S.  W.  532. 

England. —  Reg.  v.  Butcher,  Bell  C.  C.  6, 
8  Cox  C.  C.  77,  4  Jur.  N.  S.  1155,  28  L.  J. 
M.  C.  14,  7  Wkly.  Rep.  38;  Rex  v.  Plestow, 
1  Campb.  494. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses," 
§  53. 

No  variance. —  Where  the  indictment 
charged  that  defendant  said  he  was  con- 
ducting a  butcher's  shop,  and  the  evidence 
was  that  he  said  he  must  have  some  cattle 
to  butcher  that  night,  there  was  no  variance. 
State  V.  Neimeier,  66  Iowa  634,  24  N.  W.  247. 
On  a  trial  for  obtaining  money  by  falsely 
pretending  that  a  note  was  valid  and  secured 
by  a  mortgage,  the  fact  that  in  the  margin 
of  the  note  were  the  words,  "  This  note  is 
secured  by  real-estate  mortgage,"  which  were 
not  in  the  copy  of  the  note  set  out  in  the 
indictment,  was  not  a  variance.  Com.  v. 
Parmenter,  121  Mass.  354.  An  allegation 
that  defendant  falsely  represented  that  he 
had  "  an  order  "  on  prosecutor  from  W  for 
the  goods  is  sustained  by  proof  that  defend- 
ant had  told  prosecutor  that  W  had  told 
defendant  to  tell  prosecutor  to  let  defendant 
have  the  goods,  since  an  order  may  be  oral. 
State  V.  Mikle,  94  N.  C.  843.  And  see  Com. 
V.  Ashton,  125  Mass.  384;  State  v.  Thatcher, 
35  N.  J.  L.  445 ;  Moore  v.  State,  20  Tex.  App. 
233. 

Attempt. —  If  an  indictment  for  attempting 
to  obtain  money  under  false  pretenses  charges 
it  to  have  been  attempted  by  means  of  a 
paper  writing  purporting  to  be  an  order  for 
money,  and  the  instrument  in  evidence  is  not. 
such  an  order,  the  variance  is  fatal.  Rex  v. 
Cartwright,  R.  &  R.  79. 

78.  People  v.  Herrick,  13  Wend.  (N.  Y.) 
87  (holding  that  in  a  prosecution  for  obtain- 
ing a  signature  to  a  note,  where  the  indict- 
ment alleged  that  the  pretense  was  that  ac- 
cused had  three  hundred  dollars,  and  it  was 
proved  that  he  said  he  had  one  hundred  and 
fifty  dollars,  there  is  no  variance  if  one  hun- 
dred and  fifty  dollars  was  sufiicient  to  meet 
the  note)  ;  People  v.  Sully,  5  Park.  Cr. 
(N.  Y.)  142  (holding  that  it  is  sufficient  if 
the  pretense  be  proved  in  substance  and  eflFect; 
the  precise  words  need  not  be  used,  and  the 
pretense  may  be  proved  by  the  conduct  of  the 
'prisoner  in  connection  with  his  statements)  ; 
Com.  V.  Karpouski,  3  Pa.  Dist.  772  [afp/rmed 
in    167   Pa.    St.   225,   31   Atl.    572]     (holding 


that  under  an  indictment  charging  that  de- 
fendant obtained  goods  under  the  false  pre- 
tense that  he  had  money  in  M  National  Bank 
of  S,  proof  that  he  said  the  money  was  in 
M  bank  of  S  is  not  a  material  variance,  where 
the  evidence  is  that  the  only  M  bank  in  S  was 
a  national  one;  and  that  under  an  allegation 
of  a  false  pretense  that  defendant  had  more 
than  three  hundred  dollars  in  bank  proof  that 
he  said  he  had  more  than  enough  to  pay  a 
bill  of  that  amount  past  due  to  prosecutor 
is  not  a  material  variance)  ;  State  v.  Knowl- 
ton,  11  Wash.  512,  39  Pac.  966  (holding  that 
where  informant  alleged  that  defendant  rep- 
resented that  bars  of  metal  were  gold,  in  reli- 
ance on  which  prosecutor  bought  them  of  de- 
fendant for  five  thousand  dollars,  whereas 
they  were  of  no  value,  and  the  proof  showed 
that  there  was  no  gold  in  them  but  that  they 
contained  copper  worth  one  hundred  and 
twenty  dollars,  the  variance  was  immaterial ) . 

79.  State  v.  Riley,  65  N.  J.  L.  192,  46  Atl. 
700  [affirmed  in  65  N.  J.  L.  624,  48  Atl. 
536]. 

80.  O'Connor  v.  State,  30  Ala.  9,  where  the 
pretense  charged  was  that  defendant  said  that 
he  had  in  M  the  sum  of  seven  thousand  dol- 
lars, and  the  proof  was  that  he  said  he  had 
seven  dollars  less  than  seven  thousand  dollars 
in  the  hands  of  a,  friend  in  M. 

81.  Beasley  v.  State,  59  Ala.  20  (where 
the  pretense  charged  was  that  defendant  said 
he  had  two  bales  of  cotton,  and  the  proof  was 
that  he  said  he  had  two  bales  of  cotton 
in  a  house  at  home  and  one  in  the  field)  ; 
Reg.  V.  Lince,  12  Cox  C.  C.  451,  28  L.  T. 
Rep.  N.  S.  570. 

83.  Alabama. —  Beasley  v.  State,  59  Ala. 
20. 

Ar/ccwisos. —  Woodruff  v.  State,  61  Ark.  157, 
32  S.  W.  102 ;  Johnson  v.  State,  36  Ark.  242 ; 
State  V.  Vandimark,  35  Ark.  396. 

California. —  People  v.  Chrones,  (1904)  75 
Pac.   180. 

Georgia. —  Hathcock  v.  State,  88  Ga.  91, 
13  S.  E.  959. 

Indiana. —  Todd  v.  State,  31  Ind.  514. 

Iowa. —  State  v.  Dexter,  1 15  Iowa  678,  87 
N.  W.  417 ;  State  v.  Chingren,  105  Iowa  169, 
74  N.  W.  946. 

Maine. —  State  e.  Dunlap,  24  Me.  77;  State 
V.  Mills,  17  Me.  211. 

Massachusetts. — ^Com.  v.  O'Brien,  172  Mass. 
248,  52  N.  E.  77;  Com.  v.  Ashton,  125  Mass. 
384;  Com.  v.  Coe,  115  Mass.  481;  Com.  v. 
Morrill,  8  Cush.  571;  Com.  v.  Davidson,  1 
Cush.  33. 

New  Jersey. —  State  v.  Vanderbilt,  27 
JSr.  J.  L.  328. 
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pretense  whieli  was  relied  upon  must  be  proved  as  laid,  a  variance  in  this  respect 
being  fatal.^^ 

b.  As  to  the  PropeFty  Obtained.  The  allegata  and  probata  as  to  the  property 
obtained  must  correspond ;  ^^  but  an  immaterial  variance  will  not  be  f atal.^^ 

e.  As  to  the  Person  to  Whom  the  PFetense  Was  Made.  The  proof  as  to  the 
person  to  whom  the  false  pretense  was  made  must  correspond  with  the  allegation 
in  the  indictment,*^  but,  since  pretenses  may  be  indirectly  made,  there  is  no  vari- 
ance between  an  allegation  that  the  pretenses  were  made  to  a  person  named  and 
proof  that  they  were  made  to  another  person  and  by  him  communicated  to  the 
person  named.*^ 

d.  As  to  the  Person  Intended  to  Be  DefFauded.     Since  if  defendant  had  an 


New  York. —  Bielschofsky  v.  People,  5 
Thomps.  &  C.  277  laffirming  3  Hun  40]; 
People  V.  Fowler,  18  How.  Pr.  493;  People  v. 
Haynes,  11  Wend.  557;  Webster  v.  People, 
1  N.  Y.  Cr.  190  lafjwmed  in  92  N.  Y.  422]. 

Pennsylvania. —  Com.  v.  DanielSj  2  Pars. 
Eq.  Cas.  332;  Com.  v.  Lundberg,  18  Phila. 
482. 

Tennessee. — •  Britt  v.  State,  9  Humphr.  31. 

Wisconsin. —  Baker  v.  State,  120  Wis.  135, 
97  N.  W.  566. 

England. —  Reg.  v.  Brown,  2  Cox  C.  0. 
348 ;  Rex  v.  Ady,  7  C.  &  P.  140,  32  E.  C.  L. 
540;  Rex  v.  Hill,  R.  &  R.  142. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses," 
§  53. 

83.  Carey  v.  State,  112  Ga.  226,  37  S.  E. 
405;  Dechard  v.  State,  (Tex.  Cr.  App.  1900) 
57  S.  W.  813,  where  defendant  was  indicted 
for  obtaining  property  under  a  contract  set 
out  in  the  indictment,  and  it  appeared  that 
he  obtained  property  under  another  contract. 
And  see  Reg.  v.  Bulmer,  9  Cox  C.  C.  492,  10 
Jur.  N.  S.  684,  L.  &  C.  476,  33  L.  J.  M.  C. 
171,  10  L.  T.  Rep.  N.  S.  580,  12  Wkly.  Rep. 
887. 

84.  California. —  People  r.  Cummings,  117 
Cal.  497,  49  Pac.  576 ;  People  v.  Reed,  70  Cal. 
529,  11  Pac.  676. 

Massachusetts. —  Com.  v.  Howe,  132  Mass. 
250. 

Ohio. —  Baker  v.  State,  31  Ohio  St.  314, 
holding  that  an  allegation  that  defendant  ob- 
tained money  from  a  person  is  not  sustained 
by  proof  that  he  procured  such  person  to 
indorse  a  forged  cheek,  and  then  sold  the 
check  for  money,  and  that  such  person  after- 
ward paid  the  amount  of  the  check  to  the 
purchaser.     See,  however,  infra,  note  85. 

Texas. —  Rosales  v.  State,  22  Tex.  App.  673, 
3  S.  W.  344 ;  Marwilsky  v.  State,  9  Tex.  App. 
377. 

Virginia. — ■  Fay  v.  Com.,  28  Gratt.  912. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses," 
§  53. 

Other  property. —  If  the  proof  shows  that 
defendant  obtained  the  property  alleged,  proof 
that  he  also  obtained  other  property  not  al- 
leged is  not  a  variance.  Com.  v.  Brown,  167 
Mass.  144,  45  N.  E.  1 ;  People  v.  Parish,  4 
Den.  (N.  Y.)  153;  Moore  v.  State,  20  Tex. 
App.  233. 

85.  Arhansas. —  Pruitt  v.  State,  (1889)  11 
S.  W.  822. 

Kansas. —  State  v.  Palmer,  40  Kan.  474,  20 
Pac.  270,  where  an  indictment  alleged  that 
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defendant  obtained  money  by  means  of  false 
pretenses,  and  the  evidence  showed  that  he 
obtained  a  cheek  on  a.  bank,  and  that  the 
drawer  of  the  check  went  with  defendant  to 
the  bank  and  identified  him,  and  that  the 
bank  then  took  the  check  from  defendant,  paid 
hiin  the  money  it  called  for  out  of  money 
deposited  in  the  bank  by  the  drawer,  and 
charged  the  same  to  the  drawer's  account. 

Missouri. —  State  v.  Terry,  109  Mo.  601,  19 
S.  W.  206,  holding  that  an  attempt  to  obtain 
by  fraud  a  check  on  which  money  could  be 
obtained  may  be  shown  under  an  indictment 
charging  an  attempt  to  obtain  money. 

New  York. —  People  v.  Dimick,  107  N.  Y. 
13,  14  N.  E.  178,  holding  that  an  allegation 
that  defendant  obtained  "  money "  is  suffi- 
ciently proven  by  proof  that  he  drew  a  draft 
on  prosecutor  which  was  accepted  by  proise- 
cutor,  who  gave  a  check  to  a  bank  in  pay- 
ment, and  that  the  amount  of  the  check  was 
credited  on  the  books  of  defendant. 

0?iio.— Tarbox  v.  State,  38  Ohio  St.  581. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses," 
§  53. 

Proof  of  obtaining  a  less  sum  or  smaller 
quantity  of  property  than  that  alleged  is  not 
a  fatal  variance.  State  v.  Dexter,  115  Iowa 
678,  87  N.  W.  417;  Com.  v.  Lee,  149  Mass. 
179,  21  N.  E.  299;  Reg.  v.  Cameron,  23  Nova 
Scotia  150. 

86.  Broznack  v.  State,  109  Ga.  514,  35 
S.  E.  123,  holding  that  an  allegation  that  a 
representation  was  made  to  one  member  of 
a,  firm,  with  a  view  to  procuring  credit,  is 
not  supported  by  evidence  that  such  a  repre- 
sentation was  made  solely  to  another  member 
of  that  firm. 

Pretense  to  several  persons. —  If  the  allega- 
tion is  that  the  false  -pretense  was  made  to 
several  persons,  there  is  no  variance  in  proof 
that  it  was  made  to  one  of  the  persons  named. 
Reg.  V.  Kealey,  5  Cox  C.  C.  193,  2  Den.  C.  0. 
69,  15  Jur.  230,  20  L.  J.  M.  C.  57,  T.  &  M. 
405. 

87.  Com.  V.  Harley,  7  Mete.  (Mass.)  432; 
Com.  V.  Call,  21  Pick.  (Mass.)  515;  Com. 
V.  Mooar,  Thach.  Cr.  Cas.  (Mass.)  410;  Peo- 
ple V.  Genet,  19  Hun  (N.  Y.)  91  (holding 
that  an  allegation  that  the  false  pretenses 
were  made  to  X  is  proved  by  evidence  that 
they  were  made  in  a  written  instrument  which 
through  the  instrumentality  of  defendant  was 
brought  to  X  and  on  which  X  acted)  ;  Rex 
r.  Taylor,  65  J.  P.  457,  49  Wkly.  Rep.  671; 
Reg.  V.  Cameron,  23  Nova  Scotia  150. 
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intent  to  defraud,  it  is  imnaaterial  against  whom  the  intent  was  directed,^  it  need 
not  be  proved  that  the  intent  was  to  defraud  the  particular  person  named  in  the 
indictment.^' 

e.  As  to  the  Person  From  Whom  the  Property  Was  Obtained.  The  proof 
must  correspond  to  the  allegations  of  the  indictment  as  to  tlie  person  from  whom 
the  property  was  obtained.^  However,  there  is  no  variance  where  it  is  alleged 
that  the  property  was  obtained  from  a  certain  person  and  the  proof  shows  it  was 
delivered  to  defendant  by  the  agent  of  such  person.'' 

f.  As  to  the  Time  When  the  Pretense  Was  Made.  The  date  on  wliich  the  pre- 
tense was  made  being  immaterial,  a  variance  as  to  the  date  is  not  fatal.'^ 

C.  Evidence'^ —  1.  Burden  of  Proof  and  Presumptions.  As  in  the  case  of  all 
other  crimes,  so  in  this,  the  burden  of  proving  every  element  of  the  crime  beyond 
a  reasonable  doubt  is  on  the  state.'*  A  fraudulent  intent  is  not  presumed  from 
the  fact  that  the  pretenses  were  false  and  tliat  defendant  knew  them  to  be  so.'^ 
However,  a  presumption  of  an  intent  to  cheat  and  defraud  arising  from  the  fact 
that  property  is  obtained  by  means  of  a  trick  or  deception,  or  false  or  fraudulent 
representation  or  pretense,  is  not  artificial  but  probable  and  reasonable,  and  hence 
the  state  may  create  snch  a  presumption  by  statute.'^ 

2.  Admissibility  —  a.  In  General.  On  a  trial  for  obtaining  property  by  false 
pretense,  any  evidence  which  tends  to  prove  any  element  of  the  crime  is  admissi- 
ble," subject  to  the  general  rules  governing  the  admissibility  of  evidence  in  crim- 


88.  See  supra,  TV,  G,  1. 

89.  State  v.  Bourne,  86  Minn.  432,  90 
N.  W.  1108;  State  v.  Kidge,  125  N.  C.  658,  34 
S.  E.  440. 

90.  Elmore  v.  State,  138  Ala.  50,  35  So. 
25,  holding,  however,  that  where  defendant 
was  charged  with  having  obtained  money  by 
false  pretenses  from  B,  and  the  evidence 
showed  that  on  the  loan  of  the  money  de- 
fendant received  from  B  a  pawn  ticket  pur- 
porting to  be  issued  by  the  "  Capital  City 
Loan  Co.,"  in  the  absence  of  evidence  that 
such  company  was  other  than  a  name  used 
by  B,  or  that  it  was  obtained  from  any  one 
other  than  B,  there  was  no  variance. 

Ownership. —  A  material  variance  between 
indictment  and  proof  as  to  the  ownership  of 
the  goods  obtained  is  fatal.  Headley  v.  State, 
106  Ala.  109,  17  So.  714  (by  statute)  ;  State 
V.  Myers,  82  Mo.  558,  52  Am.  Rep.  389; 
Mathews  v.  State,  33  Tex.  102. 

91.  Reg.  V.  Moseley,  9  Cox  C.  C.  16,  7  Jur. 
N.  S.  1108,  L.  &  C.  92,  31  L.  J.  M.  C.  24,  5 
L.  T.  Rep.  N.  S.  328,  10  Wkly.  Rep.  61 ;  Reg. 
V.  Rouse,  4  Cox  C.  C.  7. 

92.  Com.  V.  Sessions,  169  Mass.  329,  47 
N.  E.  1034;  Com.  v.  Brown,  167  Mass.  144, 
45  N.  E.  1. 

93.  See  Ceiminal  Law,  12  Cyc.  87  et  seq. 
Competency  of  witness  see  Witnesses. 

94.  Alabama. — O'Connor  v.  State,  30  Ala.  9. 
Massachusetts. —  Com.  v.  Stone,  4  Mete.  43. 
Michigan. —  People  v.  Getchell,  6  Mich.  496. 
Mississippi. —  Bowler    v.    State,    41    Miss. 

570. 

Texas. —  Moore  v.  State,  20  Tex.  App.  233. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses," 
§  54. 

Courts  hold  the  state  to  stricter  and  more 
satisfactory  proof  in  false  pretenses  than  in 
crimes  more  dangerous  to  safety  of  the  per- 
son or  property.  Morris  v.  People,  4  Colo. 
App.  136,  35  Pac.  188. 


On  a  prosecution  for  selling  land  without 
having  title  thereto,  the  state  must  prove  by 
competent  evidence  every  material  ingredient 
of  the  crime,  including  the  want  of  title  in 
defendant  to  the  property  conveyed.  State  v. 
Byam,  23  Oreg.  568,  32  Pac.  623. 

Evidence  sufScient  to  shift  burden  of  proof 
see  infra,  page  445,  note  15. 

95.  Woodruff  v.  State,  61  Ark.  157,  32 
S.  W.  102;  State  v.  Lynn,  3  Pennew.  (Del.) 
316,  51  Atl.  878;  People  r.  Baker,  96  N.  Y. 
340;  Brown  v.  People,  16  Hun  (N.  Y.)  535; 
Sherman  v.  People,  13  Hun  (N.  Y.)  575; 
Parmelee  v.  People,  8  Hun  (N.  Y.)  623; 
People  V.  Crissie,  4  Den.  (N.  Y.)  525;  People 
V.  Williams,  4  Hill  (N.  Y.)  9,  40  Am.  Dec. 
258;  People  v.  Thomas,  3  Hill  (N.  Y.)  169; 
People  ».  Kendall,  25  Wend.  ( N.  Y. )  399,  37 
Am.  Dec.  240;  Skiff  v.  People,  2  Park.  Cr. 
(N.  Y. )  139  (all  holding  that  the  question  of 
intent  is  one  for  the  jury)  ;  Reg.  v.  Garrett, 
2  C.  L.  E.  106,  6  Cox  C.  C.  260,  Dears.  C.  C. 
232,  17  Jur.  1060,  23  L.  J.  M.  C.  20,  2  Wkly. 
Rep.  97,  22  Eng.  L.  &  Eq.  607.  See  also  iufra. 
VIII,  C,  3,  b. 

96.  State  v.  Kingsley,  108  Mo.  135,  18 
S.  W.  994. 

97.  Alabama. —  Amos  v.  State,  123  Ala.  50, 
26  So.  524;  McGee  v.  State,  117  Ala.  229. 
23  So.  797 ;  White  v.  State,  86  Ala.  69,  5  So. 
674,  evidence  of  the  receipt  of  the  property 
by  defendant.  See  also  Elmore  v.  State,  138 
Ala.  50,  35  So.  25. 

Dakota. —  Territory  v.  Ely,  6  Dak.  128,  50 
N.  W.  623. 

Georgia. —  Jones  r.  State,  99  Ga.  46,  25 
S.  E.  617,  holding  that  on  a  trial  for  selling 
a  load  of  hay  weighing  six  hundred  and 
forty-four  pounds  upon  the  representation 
that  it  weighed  one  thousand  two  hundred  and 
forty-four,  it  is  competent  to  show  as  part 
of  the  representation  that  accused  exhibited 
to  the  purchaser  a  ticket  purporting  to  evi- 
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inal  cases.'*  Likewise,  and  with  the  same  limitation,  any  evidence  that  legiti- 
mately tends  to  disprove  any  of  the  elements  of  the  crime  is  admissible  on  the 
part  of  defendant.'' 

b.  As  to  Falsity  of  Pretense.  Subject  to  the  general  rules  of  evidence,  any 
evidence  tending  either  by  itself  or  in  connection  with  other  evidence  in  the  case 
to  prove  that  the  pretenses  made  were  false  is  admissible.^ 


dence  the  weight  of  the  hay,  although  the  in- 
dictment did  not  mention  the  ticket. 

Illinois. —  Jackson  v.  People,  126  111.  139, 
18  N.  E.  286. 

Iowa. —  State  v.  Fooks,  65  Iowa  196,  452, 
21  N.  W.  561,  773  (holding  that  where  the 
false  pretense  consisted  in  representing  that 
defendant's  imaginary  brother  was  a  noble- 
man, letters  written  by  defendant  to  the 
imaginary  brother  and  inclosed  by  defendant 
in  return  envelopes  of  the  victim,  and  letters 
written  by  the  supposed  nobleman  and  ad- 
dressed to  the  victim  and  delivered  by  de- 
fendant, are  admissible  to  show  the  device 
used  to  induce  prosecutor  to  credit  the  false 
pretense)  ;  State  v.  Brown,  25  Iowa  561. 

New  York. —  People  v.  Bragle,  26  Hun  378, 
10  Abb.  N.  Cas.  300. 

Oregon. —  State  v.  Hanscom,  28  Oreg.  427, 
43  Pac.  167  (holding  that  evidence  that  a 
defendant  charged  with  obtaining  the  signa- 
ture to  a  draft  by  false  pretense  received  the 
money  on  the  draft  is  admissible  to  show 
a  delivery  to  him  of  the  .  draft )  ;  State  v. 
Bloodsworth,  25  Oreg.  83,  34  Pac.  1023. 

Texas. —  Newberry  v.  State,  (Cr.  App. 
1893)  22  S.  W.  1041,  holding  that  on  a  trial 
for  swindling  evidence  is  competent  that 
defendant,  on  being  threatened  with  prosecu- 
tion, with  the  hope  of  postponing  investiga- 
tion into  his  conduct,  drew  a  draft  in  settle- 
ment, for  the  amount  he  was  charged  with 
obtaining,  on  a  bank  with  which  he  falsely 
alleged  he  carried  an  account. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  55. 

Parol  evidence. —  When  a  false  pretense-  is 
contained  in  a  letter  which  is  lost,  the  pris- 
oner may  be  convicted,  if  parol  evidence  is 
given  of  the  contents  of  the  letter.  Rex  v. 
Chadwick,  6  C.  &  P.  181,  25  E.  C.  L.  383. 

98.  Baker  v.  State,  120  Wis.  135,  97  N.  W. 
566;  Peg.  v.  Cooper,  1  Q.  B.  D.  19,  13  Cox 
C.  C.  123,  45  L.  J.  M.  C.  15,  33  L.  T.  Rep. 
N.  S.  754,  24  Wkly.  Rep.  279;  Reg.  v.  Gal- 
lagher, 13  Cox  C.  C.  61,  32  L.  T.  Rep.  N.  S. 
406. 

Declarations. —  On  an  indictment  against  a 
defendant  for  obtaining  goods  by  falsely  pre- 
tending that  he  was  of  full  age,  a  plea  of 
infancy  in  an  action  brought  against  him 
for  the  price  of  the  goods  is  not  admissible 
to  prove  that  he  was  a  minor,  where  the  put- 
ting in  of  the  plea  was  not  brought  home  to 
him.    Reg.  v.  Siramonds,  4  Cox  C.  C.  277. 

Expert  testimony. —  On  a  prosecution  for 
selling  and  conveying  land  without  having 
title  thereto,  the  fact  that  the  land  is  situ- 
ated in  another  state  does  not  render  compe- 
tent the  testimony  of  a  witness  as  to  the  re- 
sult of  his  examination  of  the  records  of  title 
in  that  state,  where  it  does  not  appear  that 

[VIII,  C,  2,  a] 


he  is  skilled  in  such  matters,  or  that  the 
records  he  examined  are  the  official  records. 
State  V.  Byam,  23  Oreg.  568,  32  Pac.  623. 

Hearsay. —  On  a  trial  for  obtaining  money 
by  falsely  representing  that  defendant  was 
agent  for  a  collection  company  which  had  a 
branch  office  at  a  certain  place,  testimony 
that  the  witness  was  informed  by  the  police 
that  there  was  no  such  office  there  is  incom- 
petent. Quick  V.  Com.,  33  S.  W.  77,  17  Ky.  L. 
Rep.  938. 

Irrelevant  evidence  is  not  admissible.  El- 
more V.  State,  118  Ala.  661,  23  So.  669;  State 
V.  Cadwell,  79  Iowa  473,  44  N.  W.  711;  Com. 
V.  Langley,  169  Mass.  89,  47  N.  E.  511; 
Com.  V.  Coe,  115  Mass.  481;  People  v.  Oscar, 
105  Mich.  704,  63  N.  W.  971,  holding  that 
evidence  of  ability  to  repay  a  loan  obtained 
by  false  pretenses  is  inadmissible,  since  the  of- 
fense is  complete  when  the  loan  is  obtained. 

99.  State  v.  Lurch,  12  Oreg.  95,  6  Pac. 
405  (holding  that  on  a  charge  of  obtaining 
by  giving  a  forged  note,  defendant  may  show 
that  the  signatures  were  written  by  himself 
under  authority  of  the  persons  represented 
to  be  the  makers)  ;  Bozier  v.  State,  5  Tex. 
App.  220  (holding  that  while  the  disposition 
made  of  the  goods  by  defendant  after  he  re- 
ceived them  does  not  affect  the  question  of 
his  guilt,  yet  when  the  charge  is  that  he  ob- 
tained the  goods  by  representing  himself  as 
the  agent  of  X,  and  the  agency  is  the  issue, 
evidence  that  he  gave  the  goods  to  the  wife 
of  X  is  material ) . 

1.  Illinois. —  Rainforth  v.  People,  61  111. 
365. 

Kentucky. —  Quick  v.  Com.,  33  S.  W.  77,  17 
Ky.  L.  Rep.  938. 

Massachusetts. —  Com.  v.  Howe,  132  Mass. 
250;  Com.  v.  Davidson,  1  Cush.  33. 

Minnesota. —  State  v.  Hulder,  78  Minn.  524, 
81  N.  W.  532. 

Mississippi. —  Smith  v.  State,  55  Miss. 
513. 

New  York. —  Abbott  v.  People,  15  Hun  437 
[affirmed  in  75  N.  Y.  602],  holding  that  on  a 
trial  for  obtaining  goods  by  false  pretenses 
in  September,  sworn  schedules  in  bankruptcy  j 
filed  by  accused  in  the  next  November  were 
admissible  to  show  his  financial  condition 
when  obtaining  the  goods. 

Pennsylvania. —  Com.  v.  Lundberg,  18  Phila. 
482. 

Tennessee. — Rafferty  v.  State,  91  Tenn.  655, 
16  S.  W.  728. 

Texas. —  Brown  v.  State,  37  Tex.  Cr.  104, 
38  S.  W.  1008. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  58. 

However,  where  the  false  pretense  is  a 
representation  that  defendant  had  funds  in  a 
bank,    the    notarial    protests    of    defendant's 
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e.  As  to  Knowledge  and  Intent.  As  a  general  rule,  any  evidence  whicli  has  a 
legitimate  tendency  to  prove  that  defendant  knew  his  representations  to  be  false 
is  admissible,^  and  the  same  is  true  of  any  evidence  which  tends  to  prove  or  to 
disprove  a  guilty  intent.'  Evidence  of  similar  false  representations  made  by 
defendant  to  the  same  person  for  the  purpose  of  obtaining  property,  or  to  others 
shortly  before  or  after  the  representations  for  which  defendant  is  on  trial,  is 
in  most  jurisdictions  held  admissible  to  prove  either  defendant's  knowledge  of 
their  falsity  or  a  guilty  intent  or  both,*  and  this  is  so  even  though  the  transactions 


drafts  on  the  bank  are  not  admissible  to  show 
that  he  had  no  funds  there.  State  v.  Reidel, 
26  Iowa  430. 

Evidence  of  the  falsity  of  a  pietense  not 
negatived  in  the  indictment  is  not  admissi- 
ble. State  V.  Long,  103  Ind.  481,  3  N.  B.  169; 
Salter  v.  State^  36  Tex.  Cr.  501,  38  S.  W. 
212.  See  also  People  v.  Miller,  2  Park.  Cr. 
(N.  Y.)  197. 

2.  People  V.  Hamberg,  84  Cal.  468,  24  Pao. 
298  (holding  that  a  judgment-roll  in  an  ac- 
tion to  which  defendant  was  a  party  and  in 
which  his  title  to  the  property  which  he 
falsely  claimed  as  his  own  was  declared 
worthless  is  admissible  to  prove  knowledge 
of  the  falsity  of  his  claim)  ;  Jackson  v.  Peo- 
ple, 126  111.  139,  18  N.  E.  286  (holding  that 
evidence  of  defendant's  familiarity  with  arti- 
cles similar  to  the  one  he  is  alleged  to  have 
misrepresented  is  admissible )  ;  Com.  v.  Stone, 
4  Mete.  (Mass.)  43  (holding  that  where  the 
representation  is  as  to  the  validity  of  cer- 
tain bank-notes,  evidence  of  the  possession 
and  negotiation  of  similar  worthless  notes  is 
admissible)  ;  Com.  v.  Lundberg,  18  Phila. 
(Pa.)  482  (holding  that  the  record  of  a  suit 
between  prosecutor  and  defendant's  wife  in 
which  she  claimed  and  recovered  certain  prop- 
erty is  admissible,  in  a  trial  for  obtaining 
money  under  the  false  pretense  that  defend- 
ant owned  said  property,  to  show  his  knowl- 
edge of  the  falsity). 

3.  loum. —  State  v.  Jamison,  74  Iowa  613, 
38  N.  W.  509. 

Massachusetts. —  Com.  v.  Burton,  183  Mass. 
461,  67  N.  E.  419;  Com.  v.  McDuflfy,  126 
Mass.  467 ;  Com.  v.  Stone,  4  Mete.  43. 

New  Hampshire. —  State  v.  Call,  48  N.  H. 
126. 

Tfew  Jersey. —  State  v.  Luxton,  65  N.  J.  L. 
605,  48  Atl.  535. 

New  York. —  People  v.  Sully,  5  Park.  Cr. 
142;  Skiff  V.  People,  2  Park.  Cr.  139. 

North  Carolina. —  State  v.  Garris,  98  N.  C. 
733,  4  S.  E.  633. 

Washington. —  State  v.  Riddell,  33  Wash. 
324,  74  Pac.  477. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§56. 

Evidence  of  conversion  of  the  property  by 
defendant  may  be  admissible.  State  v.  Lich- 
liter,  95  Mo.  402,  8  S.  W.  720 ;  Long  v.  State, 
1  Swan  (Tenn.)  287. 

Evidence  of  the  financial  ability  of  defend- 
ant may  be  admissible.  Van  Buren  v.  People, 
7  Colo.  App.  136,  42  Pac.  599;  Com.  v.  Drew, 
153  Mass.  588,  27  N.  E.  593;  Com.  v.  Jef- 
fries, 7  Allen  (Mass.)  548,  83  Am.  Dec.  712; 
People  V.  Cook,  41  Hun  (N.  Y.)  67. 


Evidence  that  defendant  offered  to  return 
the  property  is  not  admissible.  Carlisle  v. 
State,  77  Ala.  71. 

Evidence  given  in  trial  for  another  crime. — 
A  witness  examined  on  a  trial  of  three  de- 
fendants for  grand  larceny  may,  to  show  a 
common  design  among  them,  testify  to  the 
same  facts  on  a  subsequent  trial  of  two  of 
defendants  for  obtaining  money  under  false 
pretenses,  from  the  same  person,  at  a  differ- 
ent time  and  place.  State  v.  Davis,  19  Ala. 
13. 

4.  California. —  People  v.  Wasservogle,  77 
Cal.  173,  19  Pac.  270. 

Illinois.— -Dm  Bois  v.  People,  200  111.  157, 
65  N.  E.  658,  93  Am.  St.  Rep.  183,  holding 
that  to  show  guilty  knowledge  of  defendant 
of  the  confidence  game  for  which  he  was  in- 
dicted, evidence  of  other  like  transactions  in 
which  he  took  the  part  taken  by  his  con- 
federate in  the  case  at  bar  is  admissible.  See, 
however,  Jackson  v.  People,  18  111.  App.  508, 
holding  that  where  the  charge  is  of  false 
representation  of  facts  within  the  knowledge 
of  accused,  and  where  from  proof  that  they 
were  false  the  inevitable  inference  is  that 
they  were  made  for  a  fraudulent  purpose, 
evidence  of  the  perpetration  of  other  like 
offenses  is  not  admissible. 

Indiana. —  Crum  v.  State,  148  Ind.  401,  47 
N.  E.  833  [overruling  Strong  v.  State,  86 
Ind.  208,  44  Am.  Rep.  292];  State  v.  Long, 
103  Ind.  481,  3  N.  E.  169. 

Iowa. —  State  v.  Dexter,  115  Iowa  678,  87 
N.  W.  417;  State  r..  Carter,  112  Iowa  15,  83 
N.  W.  715;  State  v.  Brady,  100  Iowa  191,  69 
N.  W.  290,  62  Am.  St.  Rep.  560,  36  L.  R.  A. 
693;  State  v.  Jamison,  74  Iowa  613,  38  N.  W. 
509. 

Maryland. —  Carnell  ».  State,  85  Md.  1,  36 
Atl.  117. 

Massachusetts. —  Com.  v.  Lubinsky,  182 
Mass.  142,  64  N.  E.  966;  Com.  v.  Coe,  115 
Mass.  481;  Com.  v.  Tuckerman,  10  Gray  173; 
Com.  V.  Eastman,  1  Cush.  189,  48  Am.  Dec. 
596.  The  fact  that  such  evidence  also  tends 
to  show  the  commission  of  the  same  crime 
on  another  occasion  does  not  render  it  in- 
admissible. Com.  V.  Blood,  141  Mass.  571,  6 
N.  E.  769;  Com.  r.  Jackson,  132  Mass.  16. 
But  evidence  that  defendant  might  have  ob- 
tained money  from  other  persons  by  similar 
pretenses,  but  did  not  do  so,  or  that  defend- 
ant had  obtained  money  by  similar  pretenses 
of  other  persons  and  had  repaid  the  same,  is 
not  admissible.  Com.  v.  Howe,  132  Mass. 
250. 

Michiann. —  Peonle  v.  Summers,  115  MifTi. 
537,   73   N.   W.   818;   Peoole  v.   Shelters,   99 
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differ  in  detail,  if  similar  in  general  outline,'  and  notwithstanding  that  defend- 


Mich.  333,  58  N.  W.  362;  People  v.  Wakely, 
62  Mich.  297,  28  N.  W.  871;  People  v. 
Henssler,  48  Mich.  49,  11  N.  W.  804;  People 
V.  Schweitzer,  23  Mich.  301. 

Minnesota. —  State  v.  Southall,  77  Minn. 
296,  79  N.  W.  1007 ;  State  v.  Wilson,  72  Minn. 
522,  75  N.  W.  715. 

Missouri. —  State  v.  Rosenberg,  162  Mo. 
358,  62  S.  W.  435,  982;  State  v.  Wilson,  143 
Mo.  334,  44  S.  W.  722;  State  v.  Turly,  142 
Mo.  403,  44  S.  W.  267.  Confidence  game  see 
State  V.  Jackson,  112  Mo.  585,  20  S.  W.  674; 
State  V.  Sarony,  95  Mo.  349,  8  S.  W.  407; 
State  V.  Beaueleigh,  92  Mo.  490,  4  S.  W. 
666;  State  v.  Bayne,  88  Mo.  604;  State  v. 
Cooper,  85  Mo.  256;  State  v.  Myers,  82  Mo. 
558,  52  Am.  Rep.  389. 

liew  Hampshire. —  State  v.  Call,  48  N.  H. 
126. 

'New  Jersey. —  Cunningham  v.  State,  61 
N.  J.  L.  67,  40  Atl.  696  [affirming  61  N.  J.  L. 
666,  38  Atl.  847],  holding  that  a  fortiori  are 
such  representations  admissible  when  they 
are  part  of  a  general  scheme  to  defraud. 

New  York. —  People  v.  Peckens,  153  N.  Y. 
576,  47  N.  E.  883;  People  v.  Cole,  137  N.  Y. 
530,  33  N.  E.  336  [affirming  20  N.  Y.  Suppl. 
505];  People  v.  Dimick,  107  N.  Y.  13,  14 
N.  E.  178;  People  v.  Everhardt,  104  N.  Y. 
591,  11  N.  E.  62;  Shipply  v.  People,  86  N.  Y. 
375,  40  Am.  Rep.  551;  Mayer  v.  People,  80 
N.  Y.  364;  Weyman  v.  People,  62  N.  Y.  623; 
Bielschofasky  v.  People,  60  N.  Y.  616  [affirm- 
ing 3  Hun  40] ;  People  v.  Putnam,  90  IST.  Y. 
App.  Div.  125,  85  N.  Y.  Suppl.  1056;  People 
V.  Jefferey,  82  Hun  409,  31  N.  Y.  Suppl.  267; 
People  V.  Reavey,  38  Hun  418,  39  Hun  364; 
Copperman  v.  People,  3  Thomps.  &  C.  199; 
People  V.  Lewis,  16  N.  Y.  Suppl.  881.  See, 
however,  People  v.  Spielman,  20  Alb.  L.  J.  96, 
holding  that  dealings  of  defendant  with  other 
persons  are  not  admissible  to  show  knowl- 
edge of  falsity,  since  such  knowledge  must 
be  proved  before  intent  is  material,  but  may 
be  proved  to  show  intent. 

North  Carolina. —  State  v.  Walton,  114 
N.  C.  783,  18  S.  E.  945. 

Ohio. —  Tarbox  v.  State,  38  Ohio  St.  581. 

Tennessee. —  Rafferty  r.  State,  91  Tenn. 
655,  16  S.  W.  728;  Britt  v.  State,  9  Humphr. 
31. 

Texas. — Davison  v.  State,  12  Tex.  App.  214. 

Virginia. —  Trogdon  v.  Com.,  31  Gratt.  862, 
holding  that  evidence  of  similar  transactions 
is  admissible,  even  though  statute  has  made 
false  pretense  larceny. 

Wisconsin. —  Baker  v.  State,  120  Wis.  135, 
97  N.  W.  566. 

United  States.—  Wood  r.  U.  S.,  16  Pet.  342, 
10  L.  ed.  987;  Wright  r.  U.  S.,  30  Fed.  Cas. 
No.  18,097,  1  Hayw.  &  H.  201. 

England. —  Reg.  v.  Ollis,  [1900]  2  Q.  B. 
758,  19  Cox  C.  C.  554,  64  J.  P.  518,  69  L.  J. 
Q.  B.  918,  83  L.  T.  Rep.  N.  S.  251,  49  Wkly. 
Rep.  76;  Reg.  r.  Rhodes,  [1899]  1  Q.  B.  77, 
19  Cox  C.  C.  182,  62  J.  P.  774,  79  L.  T.  Rep. 
N.  S.  360,  47  Wkly.  Rep.  121 ;  Reg.  v.  Francis, 
L.  R.  2  C.  C.  128,  12  Cox  C.  C.  612,  43  L.  J. 
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M.  C.  97,  30  L.  T.  Rep.  N.  S.  503,  22  Wkly. 
Rep.  663.  See,  however,  Reg.  v.  Holt,  Bell 
C.  C.  280,  8  Cox  C.  C.  411,  6  Jur.  N.  S.  1121, 
30  L.  J.  M.  C.  11,  3  L.  T.  Rep.  N.  S.  310,  9 
Wkly.  Rep.  74;  Reg.  v.  Fuidge,  9  Cox  C.  C. 
430,  10  Jur.  N.  S.  160,  L.  &  C.  390,  33  L.  J. 
M.  C.  74,  9  L.  T.  Rep.  N.  8.  777,  12  Wkly. 
Rep.  351.  When  the  false  pretense  consists 
in  advertisements  requesting  answers,  an- 
swers received  by  the  postmaster  and  detained 
by  him  may  be  given  in  evidence  in  connec- 
tion with  other  answers  found  in  prosecu- 
tor's possession.  Reg.  v.  Cooper,  1  Q.  B.  D. 
19,  13  Cox  C.  C.  123,  45  L.  J.  M.  C.  15,  33 
L.  T.  Rep.  N.  S.  754,  24  Wkly.  Rep.  279; 
Rex  V.  Roberts,  1  Campb.  399,  2  Leach  C.  C. 
987  note  (conspiracy  to  defraud)  ;  Reg.  v. 
Stenson,  12  Cox  C.  C.  HI,  25  L.  T.  Rep.  N.  S. 
666;  Reg.  V.  Roebuck,  7  Cox  C.  C.  126,  Dears. 
&  B.  24,  2  Jur.  N.  S.  597,  25  L.  J.  M.  C. 
101,  4  Wkly.  Rep.  514;  Rex  v.  Whitehead,  1 
C.  &  P.  67,  12  E.  C.  L.  49 ;  Hathaway's  Case, 
14  Plow.  St.  Tr.  639,  664. 

Canada. —  Reg.  v.  Hope,  17  Ont.  463  [fol- 
lowing  Reg.  v.  Francis,  L.  R.  2  C.  C.  128,  12 
Cox  C.  C.  612,  43  L.  J.  M.  C.  97,  30  L.  T.  Rep. 
N.  S.  503,  22  Wkly.  Rep.  663]. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§§  56,  58. 

Evidence  held  inadmissible  see  the  follow- 
ing cases : 

Connecticut. —  State  v.  Church,  43  Conn. 
471,  holding  that  evidence  of  mere  gratuitous 
statements  made  by  accused  six  months  after 
the  offense,  variant  from  those  made  at  the 
time  of  the  ofifense,  not  in  any  attempt  to 
obtain  property,  is  not  admissible  to  show 
intent. 

Nebraska. —  Morgan  v.  State,  56  Nebr.  696, 
77  N.  W.  64  (holding  such  evidence  admis- 
sible to  show  knowledge  but  not  intent)  ; 
Cowan  V.  State,  22  Nebr.  519,  35  N.  W.  405. 

New  York. —  Shulman  v.  People,  21  Hun 
516  [affirmed  in  76  N.  Y.  624]. 

Pennsylvania. —  Com.  v.  Daniels,  2  Pars. 
Eq.  Cas.  332,  holding  that  the  state  cannot 
show  that  defendant  at  the  same  time  pro- 
cured goods  from  others  on  a  similar  false 
pretense. 

Rhode  Island. —  State  r.  Letourneau,  24 
R.  L  3,  51  Atl.  1048,  96  Am.  St.  Rep.  696. 

Washington. —  State  v.  Bokien,  14  Wash. 
403,  44  Pac.  889,  holding  that  evidence  that 
defendant  had  drawn  several  checks  to  dif- 
ferent persons  which  were  dishonored  when 
presented  because  defendant  had  no  funds  in 
bank,  and  that  defendant  knew  that  payment 
had  been  refused,  is  not  admissible  to  show 
intent  in  a  trial  for  false  pretense  in  obtain- 
ing money  bv  giving  a  check. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses,'" 
§§  56,  58. 

For  further  qualifications,  limitations,  and 
exceptions  see  Illinois,  Massachusetts,  New 
York,  and  English  cases  cited  supra,  this 
note. 

5.  State  V.  Jackson,  112  Mo.  585,  20  S.  W. 
674. 
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ant  has  been  acquitted  on  an  indictment  for  sucli  other  representations  ; '  but 
evidence  that  defendant  had  obtained  property  by  such  other  representations  is 
not  admissible  to  prove  intent.'     Defendant  may  himself  testify  as  to  his  intent.' 

d.  As  to  Reliance  on  PFetense.  The  general  rules  governing  the  admissibility 
of  evidence  apply  to  evidence  offered  on  the  issue  of  vphether  prosecutor  relied 
on  the  false  pretense.'  By  the  weight  of  authority  prosecutor  may  testify  that 
he  was  induced  to  part  with  the  property  by  the  false  pretenses.'" 

3.  Weight  and  Sufficiency  " —  a.  As  to  the  Pretense  and  Its  Falsity.  The  state 
must  prove  beyond  a  reasonable  doubt  that  defendant  made  the  pretense,"  and 
that  it  was  false.'^  It  is  not  necessary  that  the  proof  should  be  direct ;  it  is  suffi- 
cient if  the  evidence  establish  such  facts  as  tend  legitimately  to  show  its  falsity ; " 
and  since  defendant  is  usually  in  a  position  to  know  the  truth  or  falsity  of  the 
representation,  slight  evidence  of  its  falsity  is  sufficient  for  a  conviction,  in  the 
absence  of  countervailing  evidence  of  its  truth.'' 


6.  Eeg.  V.  Ollis,  [1900]  2  Q.  B.  758,  19  Cox 
C.  C.  554,  64  J.  P.  518,  69  L.  J.  Q.  B.  918,  83 
L.  T.  Rep.  N.  S.  251,  49  Wkly.  Rep.  76. 

7.  Wright  X,.  U.  S.,  30  Fed.  Cas.  No.  18,098, 
1  Hayw.  &  H.  211. 

8.  People  V.  Baker,  96  N.  Y.  340 ;  Babcock 
v.  People,  15  Hun  (N.  Y.)  347. 

9.  Van  Buren  v.  People,  7  Colo.  App.  136, 
42  Pac.  599;  Com.  v.  Chesley,  107  Mass.  223; 
People  V.  Herrick,  13  Wend.  (N.  Y.)  87,  hold- 
ing that  if  defendant  endeavors  to  show  that 
prosecutor  relied  not  on  a  representation  of 
possession  of  a  particular  fund  but  on  defend- 
ant's general  responsibility,  the  evidence  must 
be  limited  to  the  time  vphen  the  property  was 
obtained. 

Evidence  of  similar  transactions  between 
the  parties  is  admissible  to  show  whether 
prosecutor  was  deceived  or  is  using  the  law 
to  enforce  a  debt.  State  v.  Rivers,  58  Iowa 
102,  12  N.  W.  117,  43  Am.  Rep.  112. 

False  pretenses  made  after  delivery  of  the 
property  are  not  admissible,  as  they  could 
not  have  influenced  prosecutor  in  parting 
with  the  property.  State  v.  Church,  43  Conn. 
471. 

10.  In  re  Snyder,  17  Kan.  542;  Com.  v. 
O'Brien,  172  Mass.  248,  52  N.  E.  77 ;  People 
f.  Sully,  Sheld.  (N.  Y.)  17;  People  v.  Her- 
rick, 13  Wend.  (N.  Y.)  87;  People  v.  Miller, 
2  Park.  Cr.  (N.  Y.)  197  (the  last  three  cases 
holding  that  whether  prosecutor  relied  on  the 
pretense  is  a  question  of  fact,  not  opinion)  ; 
People  V.  Sully,  5  Park.  Cr.  (N.  Y.)  142;  Reg. 
V.  King,  [1897]  1  Q.  B.  214,  18  Cox  C-  C. 
447,  61  J.  P.  329,  66  L.  J.  Q.  B.  87,  75  L.  T. 
Rep.  N.  S.  392.  Contra,  Com.  v.  Daniels,  2 
Pars.  Eq.  Cas.  332  (on  the  ground  that  this  is 
allowing  the  witness  to  testify  as  to  mat- 
ter of  opinion)  ;  Reg.  f.  Harty,  31  Nova 
Scotia  272  (holding  that  an  answer  of  prose- 
cutor, "  I  would  not  have  given  him  [de- 
fendant] the  credit  [goods]  if  he  had  not 
represented  himself  as  owner,"  was  not  a, 
statement  of  fact). 

11.  Requirement  of  proof  beyond  a  reason- 
able doubt  see  also  supra,  VIII,  C,  1. 

13.  State  V.  Fraker,  148  Mo.  143,  49  S.  W. 
1017,  holding  that  one  whose  life  was  in- 
sured and  who  pretended  to  be  drowned, 
whereby  his  executor  was  enabled  to  collect 
the  insurance,  cannot  be  convicted  under  an 


allegation  that  the  false  pretenses  as  to  his 
death  were  made  by  the  executor  through  his 
procurement,  unless  he  instigated  the  ex- 
ecutor to  make  the  pretenses;  and  this  is 
not  shown  merely  by  his  prior  acts  in  ob- 
taining the  policy  and  pretending  to  drown, 
and  his  subsequent  disappearance  and  con- 
cealment. 

13.  State  V.  Penny,  70  Iowa  190,  30  N.  W. 
561  [explaining  State  v.  Lewis,  45  Iowa  20] 
(holding  that  under  Iowa  Code,  §  5491,  a 
confession  that  the  pretense  was  false  is  not 
sufficient  for  conviction  without  corroborat- 
ing evidence)  ;  Brown  v.  State,  29  Tex.  503 
(holding  that  where  the  false  pretense  charged 
was  giving  a  spurious  bank-note,  evidence  of 
a  witness  who  had  no  competent  knowledge 
of  the  subject  that  he  did  not  like  its  ap- 
pearance and  refused  to  receive  it  is  not 
sufficient  proof  that  the  note  was  spurious)  ; 
Rex  V.  Flint,  R.  &  R.  342  (holding  that  on 
an  indictment  for  delivering  in  payment  for 
a  horse  certain  promissory  notes  as  and  for 
good  and  available  promissory  notes  which 
the  prisoner  knew  to  be  not  good,  nor  of  any 
value,  the  notes  purporting  to  be  those  of  a 
county  bank,  evidence  of  a  witness  that  he 
had  read  in  the  newspapers  and  heard  from 
people  who  had  bills  at  the  bank  that  it  had 
failed  was  not  sufficient  evidence  of  falsity 
of  the  pretense ) .  . 

Where  the  false  pretense  is  of  supernatural 
power,  actual  proof  of  its  falsity  is  not  re- 
quired. Bowen  v.  State,  9  Baxt.  (Tenn.)  45, 
40  Am.  Rep.  71. 

14.  People  V.  Shelters,  99  Mich.  333,  58 
N.  W.  362 ;  People  v.  Pinckney,  67  Hun  (N.  Y.) 
428,  22  N.  Y.  Suppl.  118,  10  N.  Y.  Cr.  351; 
Reg.  V.  Smith,  6  Cox  C.  C.  314. 

This  is  especially  so  where  proof  that  the 
pretense  is  false  necessitates  proof  of  a  nega- 
tion. Bowler  v.  State,  41  Miss.  570;  People 
V.  Lewis,  16  N.  Y.  Suppl.  881. 

15.  People  v.  Tilton,  2  Wheel.  Cr.  (N.  Y.) 
251;  Collins'  Case,  4  City  Hall  Rec.  (N.  Y.) 
143 ;  Sherwood  v.  State,  42  Tex.  498 ;  Reg.  v. 
Burnsides,  Bell  C.  C.  282,  8  Cox  C.  C.  370, 
6  Jur.  N.  S.  1310,  30  L.  J.  M.  C.  42,  3  L.  T. 
Rep.  N.  S.  311,  9  Wkly.  Rep.  37. 

Evidence  sufficient  to  shift  burden  of  proof. 
—  It  is  said  in  some  of  the  cases  cited  above 
that    slight    evidence    of   falsity   will    throw 
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b.  As  to  Intent.  The  intent  must  be  proven  specifically ;  it  cannot  be  implied 
from  proof  of  the  making  of  the  pretense.*^  Lack  of  intent  is  not  shown  by  evi- 
dence that  defendant  intended  to  apply  the  money  and  in  fact  applied  it  to  the 
object  for  which  it  was  given." 

"  e.  As  to  Belianee  on  the  Pretense.  While  the  state  must  prove  that  prosecu- 
tor relied  on  the  false  pretense,^^  it  is  not  necessary  that  that  fact  should  be  estab- 
lished by  tbe  direct  evidence  of  prosecutor  himself.-" 

d.  As  to  the  Property  Obtained.  The  fact  of  the  obtaining  of  the  property  by 
defendant  may  be  proved  by  circumstantial  evidence.^  In  the  absence  of  evi- 
dence raising  any  question  of  ownership,  proof  that  property  was  in  possession  of 
prosecutor  is  sufficient  proof  of  Ms  ownership.''* 

D.  Trial  —  I.  Province  of  Court  and  of  Jury.  Questions  of  law  are  for  the 
court.^  Issues  of  fact,  on  the  other  hand,  are  for  tbe  jury.^  Thus  it  is  for  the 
jury  to  determine  what  impression  the  words  used  by  defendant  were  intended  to 
convey,  and  did  convey,^  whether  defendant  knew  of  the  falsity  of  the  pretense,^ 
whether  the  representations  were  made  with  intent  to  defraud,'*^  whether  the  pre- 
tense was  calculated  to  deceive  a  person  of  ordinary  prudence,^''  and  whether  the 
pretense  was  relied  on  by  prosecutor  so  as  to  be  the  inducing  cause  of  the  transfer 
of  the  property.^ 


the  burden  of  proof  on  defendant;  but  upon 
this  point  see  State  v.  Wilbourne,  87  N.  C. 
529. 

16.  State  V.  Fields,  118  Ind.  491,  21  N.  E. 
252  (holding  that  the  mere  fact  that  in  an 
exchange  of  personal  property  one  party  so 
far  overreaches  the  other  that  an  action  at 
law  would  lie  by  the  injured  party  for 
the  difference  in  value  does  not  necessarily 
show  the  intent  essential  to  a  conviction  for 
false  pretense)  ;  People  v.  Getchell,  6  Mich. 
496;  Com.  v.  Lundberg,  18  Phila.  (Pa.)  482. 
See  also  swpra,  VIII,  C,  1.  However,  the 
ordering  of  goods  in  the  name  of  another  is 
prima  facie  evidence  of  intent  to  defraud. 
Eeg.  V.  Franklin,  4  F.  &  F.  94. 

17.  People  V.  Lennox,  106  Mich.  625,  64 
N.  W.  488. 

18.  See  supra,  IV,  0,  6,  a. 

19.  Elmore  v.  State,  138  Ala.  50,  35  So. 
25;  People  v.  Hong  Quin  Moon,  92  Cal.  41, 
27  Pac.  1096;  Therasson  v.  People,  82  N.  Y. 
238  ^reversing  20  Hun  55] ;  People  v.  Suy- 
dam,  14  N.  Y.  Suppl.  492. 

20.  Roberts  v.  People,  9  Colo.  458,  13  Pac. 
630. 

21.  Barton  v.  People,  135  111.  405,  25 
N.  E.  776,  25  Am.  St.  Rep.  375,  10  L.  R.  A. 
302. 

22.  State  v.  Burnett,  119  Ind.  392,  21 
N.  E.  972;  Smith  v.  People,  47  N.  Y.  303, 
holding  that  the  sufficiency  of  the  indictment 
is  a  question  for  the  court. 

23.  Com.  V.  Stone,  4  Mete.  (Mass.)  43, 
holding  that  whether  the  passing  of  a  de- 
preciated bill  is  a  sufficient  representation 
that  it  is  good  is  a  question  for  the  jury. 

24.  People  r.  Blanchard,  90  N.  Y.  "314; 
State  V.  Matthews,  121  N.  C.  604,  28  S.  E. 
469;  Reg.  V.  Cooper,  2  Q.  B.  D.  510,  13  Cox 
C.  C.  617,  46  L.  J.  M.  C.  219,  36  L.  T.  Rep. 
N.  S.  671,  25  Wkly.  Rep.  696;  Reg.  v.  Archer, 
3  C.  L.  R.  623,  6  Cox  C.  C.  515,  Dears.  C.  C. 
449,  1  Jur.  N.  S.  479  (where  defendant  rep- 
resented that  he  wanted  goods  for  A,  and  it 
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was  held  for  the  jury  to  determine  whether 
from  all  the  circumstances  this  was  a  rep- 
resentation that  he  was  employed  by  A  to 
get  the  goods  or  that  he  intended  to  send 
them  to  A  after  getting  them)  ;  Reg.  v. 
Copeland,  C.  &  M.  516,  41  E.  C.  L.  282;  Reg. 
V.  Randell,  16  Cox  C.  C.  335,  52  J.  P.  359, 
57  L.  T.  Rep.  N.  S.  718. 

25.  People  v.  Bird,  126  Mich.  631,  96 
N.  W.  127,  Mikell  Cas.  Or.  L.  869;  People  v. 
Jefferey,  82  Hun  (N.  Y.)  409,  31  N.  Y.  Suppl. 
267. 

26.  Arkansas. —  Woodruff  v.  State,  61  Ark. 
157,  32  S.  W.  102. 

Delaioare. —  State  1).  Lynn,  3  Pennew.  316, 
51  Atl.  878. 

Georgia. —  Crawford  v.  State,  117  Ga.  247, 
43  S.  E.  762,  holding  that  where  defendant 
claimed  that  he  remained  silent  because  he 
thought  the  person  alleged  to  have  been  de- 
ceived knew  the  true  facts,  such  theory  of 
defense  must  be  submitted  to  the  jury,  al- 
though only  appearing  from  defendant's  state- 
ment. 

Missouri. —  State  v.  Scott,  48  Mo.  422. 

New  York. —  People  v.  Cole,  20  N.  Y.  Suppl. 
505  [affirmed,  in  137  N.  Y.  530,  33  N.  E.  336]. 

See  23  Cent.  Dig.  tit.  "  False  Pretenses," 
§  63.     See  also  supra,  VIII,  C,  1. 

27.  Shaffer  v.  State,  100  Ind.  365;  Wag- 
oner V.  State,  90  Ind.  504;  Miller  v.  State, 
79  Ind.  198;  State  v.  Stewart,  9  N.  D.  409, 
83  N.  W.  869.     See  also  supra,  IV,  C,  5. 

It  has  been  held,  however,  that  if  the  ques- 
tion arises  on  the  pleadings,  as  upon  a  mo- 
tion to  quash,  it  is  one  of  law.  State  v. 
Burnett,  119  Ind.  392,  21  N.  E.  972.  But 
see  State  v.  Switser,  63  Vt.  604,  22  Atl.  724, 
25  Am.  St.  Rep.  789. 

28.  California. —  People  v.  Weir,  120  Cal. 
279,  52  Pac.  656.  See  also  People  v.  Donald- 
son, 70  Cal.  116,  11  Pac.  681,  holding  that 
whether  the  property  was  delivered  and  title 
vested  in  defendant  before  the  false  pre- 
tense was  made  is  a  question  for  the  jury. 
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2.  Instructions.  The  court  sliould  instruct  the  jury  as  to  every  essential  ele- 
ment of  the  oflFense ;  therefore  a  failure  to  instruct  the  jury  as  to  the  necessity 
for  intent,^  for  defendant's  knowledge  of  the  falsity  of  the  pretense,™  and  for 
injury  to  prosecutor,''  or  a  failure  to  instruct  as  to  the  materiality  of  the  pretenses 
where  more  than  one  was  used,^  is  reversible  error. 

3.  Verdict.^'  The  verdict  must  contain,  either  in  itself  or  by  reference  to  the 
indictment,  all  the  elements  of  the  crime.^ 

IX.  PUNISHMENT. 

The  crime  of  obtaining  property  by  false  pretenses  is  punished  variously  in 
lictions.^ 


different  jurisdictions.' 


Massachusetts, —  Com.  v.  Coe,  115  Mass. 
481.  > 

Michigan. —  People  v.  Stookwell,  135  Mich. 
341,  97  N.  W.  765,  where  in  a  prosecution 
for  obtaining  money  under  false  representa- 
tions that  a  certain  person  was  the  father  of 
an  unborn  child,  such  person  attempted  to 
explain  away  a  previous  denial  that  he  had 
had  connection  with  the  woman,  and  it  was 
held  that  the  reasonableness  of  his  explana- 
tion was  for  the  jury. 

New  York. —  Thomas  v.  People,  34  N.  Y. 
351. 

Pennsylvania. —  Com.  v.  Daniels,  2  Pars. 
Eq.  Cas.  332. 

England. —  Reg.  v.  Martin,  L.  E.  1  C.  C.  56, 
10  Cox  C.  C.  383,  36  L.  J.  M.  C.  20,  15  L.  T. 
Rep.  N.  S.  54,  15  Wkly.  Rep.  358;  Reg.  v. 
Welman,  6  Cox  C.  C.  153,  Dears.  C.  C.  188, 
1  Wkly.  Rep.  361;  Reg.  v.  Hamilton,  1  Cox 
C.  C.  244. 

Canada. —  Reg.  v.  Harty,  31  Nova  Scotia 
272,  where  the  court  thought  the  pretense  too 
remote  for  the  obtaining  of  the  property,  al- 
though it  was  a  question  for  the  jury  to  find 
whether  there  was  a  direct  connection  be- 
tween the  two. 

See  23  Cent.  Dig.  tit.  "False  Pretenses," 
§  63. 

29.  Crawford  v.  State,  117  Ga.  247,  43 
S.  E.  762;  Gregg  v.  People,  98  111.  App.  170; 
State  V.  Jackson,  112  Mo.  585,  20  S.  W.  674; 
State  V.  Myers,  82  Mo.  558,  52  Am.  Rep. 
389;  State  v.  Norton,  76  Mo.  180;  State  v. 
Austin,  79  N.  C.  624. 

Where  evidence  of  similar  transactions  has 
been  admitted,  the  court  must  in  its  charge 
limit  the  purpose  and  object  of  the  evidence 
to  the  question  of  intent.  Martin  v.  State, 
36  Tex.  Cr.  125,  35  S.  W.  976. 

30.  Crawford  v.  State,  117  Ga.  247,  43 
S.  E.  762. 

31.  Berry  v.  State,  97  Ga.  202,  23  S.  E. 
833 

s'a.  State  V.  Nine,  105  Iowa  131,  74  N.  W. 
945;  West  v.  State,  63  Nebr.  257,  88  N.  W. 
503.  However,  an  instruction  that  in  order  to 
convict  the  jury  must  believe  that  defendant 
procured  money  on  the  faith  of  his  representa- 
tion that  he  had  money  in  a  certain  bank, 
which  representation  was  the  one  charged  in 
the  indictment,  excludes  the  idea  that  they 
could  convict  if  he  obtained  the  money  on 
any  other  representation.  Brown  v.  State, 
(Tex.  Cr.  App.  1898)   43  S.  W.  986. 


33.  Propriety  of  conviction  where  several 
pretenses  are  charged,  the  truth  of  some  of 
which  is  not  properly  negatived,  and  a  gen- 
eral verdict  of  guilty  is  rendered  see  supra, 
page  427,  note  30. 

34.  People  v.  Cumminga,  117  Cal.  497,  49 
Pac.  576;  State  v.  Oakley,  103  N.  C.  408,  9 
S.  E.  575. 

Verdicts  held  sufficient. — ^A  verdict  of  guilty 
will  not  be  set  aside  because  it  fixes  the 
value  of  the  money  at  a  few  dollars  more 
than  is  established  by  the  evidence,  where  the 
uncontradicted  proofs  show  that  the  sum 
procured  exceeded  thirty-five  dollars,  the 
amount  to  obtain  which  by  false  pretense  is 
made  criminal  by  Nebr.  Cr.  Code,  §  125. 
Wax  V.  State,  43  Nebr.  18,  61  N.  W.  117. 
Under  the  Ohio  act  of  Feb.  21,  1873  (70  Ohio 
Laws  39),  making  it  an  offense  to  procure, 
etc.,  the  signature  of  a  person  to  a  promis- 
sory note,  if  the  indictment  sets  out  the 
amount  of  the  note,  it  is  not  necessary  that 
the  value  of  the  note  be  found  by  the  verdict 
of  the  jury.  The  amount  of  the  note,  not  its 
value,  determines  the  grade  of  the  oflFense. 
EUars  v.  State,  25  Ohio  St.  385.  In  a  prose- 
cution for  obtaining  a  signature  to  an  in- 
dorsement of  a  draft  by  false  pretenses 
wherein  the  judge  withdrew  from  the  jury 
as  immaterial  the  proof  of  the  obtaining  the 
money,  a  verdict,  "  We  find  the  defendant 
guilty  of  obtaining  money  under  false  pre- 
tense, as  charged  in  the  indictment,"  was  a 
substantial  finding  of  the  offense;  and  the 
reference  to  the  money  obtained  would  be,  if 
necessary,  stricken  out  as  surplusage.  Wal- 
lace V.  State,  2  Lea  (Tenn.)  29.  Where  the 
jury  find  in  a  special  verdict  that  prosecutor 
supplied  the  prisoner  with  the  goods,  and 
that  she  believed  the  statement  he  made, 
which  was  false,  it  is  to  be  inferred  that  she 
so  acted  because  she  believed  the  statement. 
Reg.  V.  Burton,  16  Cox  C.  C.  62,  54  L.  T. 
Rep.  N.  S.  765. 

A  verdict  cannot  be  amended  on  review  in 
a  court  of  appeal.  Reg.  v.  Ewing,  21  U.  C. 
Q.  B.  523. 

35.  See  the  statutes  of  the  different  states. 
See  also  Ex  p.  Neustadt,  82  Cal.  273,  23  Pac. 
124  (holding  that  a  possible  penalty  of  life 
imprisonment  for  this  offense  is  not  author- 
ized) ;  Wilde  v.  Com.,  2  Mete.  (Mass.)  408 
(holding  that  defendant  may  be  sentenced 
to,  pay  costs  as  well  as  a  fine,  but  that  he 
cannot  be  sentenced  to  solitary  confinement)  ; 

[IX] 
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False  representation.     See  False  Peetenses  ;  Fraud. 

False  return,  a  return  made  by  the  sheriff  or  other  ministerial  officer  to 
a  writ  in  which  is  stated  a  fact  contrary  to  ths  truth  and  injurious  to  one  of  the 
parties,  or  to  some  one  having  an  interest  in  it.^  (False  Return  :  By  Sheriff,  see 
Sheriffs  and  Constables.     Of  Taxable  Property,  see  Taxation.) 

False  swearing.  The  act  of  knowingly  and  intentionally  stating  upon 
oath  what  is  not  true  ;^  a  false  statement  under  oath  by  a  voluntary  declaration  or 
affidavit,  which  is  not  required  bylaw  or  made  in  the  course  of  a  judicial  proceed- 
ing.' In  its  ordinary  sense,  swearing  to  what  the  deponent  knows  to  be  untrue ; 
swearing  corruptly ;  swearing  which  is  morally,  wilfully  false,  not  merely  mis- 
taken.* (False  Swearing :  Generally,  see  Peejuet.  By  Bankrupt,  see  Bank- 
EOPTCT.     By  Insolvent,  see  Insolvency.     By  Insured,^  see  Fiee  Insurance.) 

False  token.     See  False  Pretenses. 

false  trade  description,  a  trade  description  which  is  false  in  a  material 
respect  as  regards  goods  to  which  it  is  applied.'  (See,  generally.  False  Pre- 
tenses ;  Trade-Marks  and  Trade-Names.) 

FALSE  WEIGHTS  AND  MEASURES.     See  Weights  and  Measures. 

FALSE  WRITING.     See  False  Pretenses. 

FALSI  CRIMEN.     See  Criminal  Law. 

Falsify.  To  give  a  false  appearance  to  anytliing;''  to  reverse  or  avoid,  as  a 
verdict,  or  judgment ;  ^  to  prove  a  thing  to  be  false.^  In  equity  practice,  to  show, 
in  accounting  before  a  master  in  chancery,  that  a  charge  has  been  inserted  which 
is  wrong,  that  is,  either  wholly  false,  or  in  some  part  erroneous.'"'     In  criminal 


State  V.  Williams,  77  Mo.  310  [affirming  12 
Mo.  App.  415]  (holding  that  a  possible  sen- 
tence of  life  imprisonment  is  authorized)  ; 
State  V.  Grumpier,  90  N.  C.  701  (holding 
that  the  court  has  no  power  to  impose  any 
other  sentence  than  that  prescribed  by  stat- 
ute). 

In  some  states  it  is  punished  as  larceny. 
People  V.  Wynn,  140  Cal.  661,  74  Pac.  144 
[affirming  133  Cal.  72,  65  Pac.  126] ;  People 
V.  Bryant,  119  Cal.  595,  51  Pac.  960;  Dull  v. 
Com.,  25  Gratt.   (Va.)   965. 

St.  30  Geo.  II,  0.  24,  creating  the  crime  of 
obtaining  property  by  false  pretense,  pro- 
vided that  offenders  should  be  fined  and 
imprisoned,  or  put  in  the  pillory,  or  pub- 
licly whipped,  or  be  transported  for  seven 
years,  as  the  court  should  think  fit. 

1.  Bouvier  L.  Diet,  [quoted  in  McLain  v. 
Jenkins,  170  Mo.  16,  24,  70  S.  W.  152].  See 
also  Ohio  Farmers'  Ins.  Co.  v.  Hard,  59  Ohio 
St.  248,  255,  52  N.  E.  635;  Ratterman  v. 
Ingalls,  48  Ohio  St.  468,  28  N.  E.  168; -Lan- 
der V.  Mercantile  Nat.  Bank,  118  Fed.  785, 
787,  55  C.  C.  A.  523. 

" '  False  return '  was  simply  the  specific 
name  .  .  .  for  one  of  the  numerous  class  of 
actions  on  the  ease.  It  was  not  an  action 
in  rem  for  the  purpose  of  canceling  or  set- 
ting aside  the  return  in  order  to  pave  the 
way  for  another  action  for  damages,  but  was 
itself  an  action  for  damages  founded  upon 
the  official  misconduct  of  the  sheriff."  Raker 
V.  Bucher,  100  Cal.  214,  219,  34  Pac.  654,  849. 

"A  '  false  return,'  within  the  meaning  of 
...  [a  statute  relative  to  taxation],  must 
be  one  in  which  there  appears,  if  not  a  de- 
sign to  mislead  or  to  deceive,  at  least  cul- 
pable negligence  on  the  part  of  the  taxpayer." 
Lander  v.  Mercantile  Nat.  Bank,  118  Fed. 
785,  787,  55  C.  C.  A.  523  [citing  Ratterman 
r.  Ingalls,  48  Ohio  St.  468,  28  N.  E.  168]. 


2.  Linscott  v.  Orient  Ins.  Co.,  88  Me.  497, 
499,  34  Atl.  405,  51  Am.  St.  Rep.  435. 

3.  O'Bryan  v.  State,  27  Tex.  App.  339,  11 
S.  W.  443;  Langford  v.  State,  9  Tex.  App. 
283,  285,  where  the  term  is  distinguished 
from  "  perjury." 

4.  Mason  v.  Canada  Agricultural  Mut.  As- 
sur.  Assoc,  18  U.  C.  C.  P.  19,  25. 

5.  In  connection  with  insurance  policies  the 
term  has  been  construed  in  Franklin  Ins.  Co. 
V.  Culver,  6  Ind.  137,  139;  Marion  v.  Great 
Republic  Ins.  Co.,  35  Mo.  148,  149 ;  St.  Louis 
Ins.  Co.  V.  Kyle,  11  Mo.  278,  284,  49  Am.  Dec. 
74;  Maher  v.  Hibernia  Ins.  Co.,  67  N.  Y. 
283,  292. 

6.  St.  50  &  51  Vict.  (1891)  c.  28,  §  4, 
Bubs.  1  [quoted  in  Kirshenboim  v.  Salmon, 
ri898]  2  Q.  B.  19,  26,  62  J.  P.  439,  67  L.  J. 
Q.  B.  601,  78  L.  T.  Rep.  N.  S.  658,  46  Wkly. 
Rep.  573].  See  also  Bischop  v.  Toler,  18  Cox 
C.  C.  199,  59  J.  P.  807,  65  L.  J.  M.  C.  1,  73 
L.  T.  Rep.  N.  S.  402,  403,  15  Reports  607, 
44  Wkly.  Rep.  189;  Hooper  v.  Balfour,  62 
L.  T.  Rep.  N.  S.  646,  648. 

The  use  of  the  term  "quadruple  plate"  in 
an  advertisement  of  tea  sets  is  an  application 
of  a  false  trade  description,  where  the  sets 
cannot  properly  be  described  in  such  a  man- 
ner.    Reg.  V.  1.  Eaton  Co.,  31  Ont.  276. 

7.  Black  L.  Diet. 

8.  Burrill  L.  Diet,  [citing  4  Blackstone 
Comm.  390 ;,  4  Stephen  Comm.  455].  See 
also  Bouvier  L.  Diet,  [citing  4  Stephen 
Comm.  553]. 

9.  Bouvier  L.  Diet,  [citing  Coke  Litt. 
1045]. 

10.  Burrill  L.  Diet,  [citing  Pulling  Merc. 
Accounts  162;  1  Story  Eq.  Jur.  §  525].  See 
also  Black  L.  Diet,  [citing  1  Story  Bq.  Jur. 
§  525]. 

"Falsifying  account"  see  Rehill  v.  Mo- 
Tague,  114  Pa.  St.  82,  95,  7  Atl.  224,  60  Am. 
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law,  to  forge  or  counterfeit ;  to  make  false ;  to  give  a  false  appearance  to  a 
thing."  (To  Falsify :  In  General,  see  Foegeey.  Accounts  —  In  General,  see 
AocooNTS  AND  ACCOUNTING ;  Of  Exccutor  or  Administrator,  see  Exp:cutoes  and 
Administeatoes  ;  Of  Guardian,  see  Guaedian  and  Waed  ;  Of  Partner,  see 
Partnership  ;  Of  Trustee,  see  Trusts.     Eecord,  see  Eecoeds.) 

FALSO  RETORNO  BREVIUM.  a  writ  that  lay  against  a  sheriff,  who  had  exe- 
cution of  process  for  a  false  return.'" 

FALSUS  IN  UNO,  FALSUS  IN  OMNIBUS.^'  A  maxim  meaning  "  False  in  one 
thing,  false  in  everything."  "     (See,  generally,  Witnesses.) 


Rep.  341 ;  Kennedy  v.  Adickes,  37  S.  C.  174, 
177,  15  S.  E.  922. 

"Surcharge"  and  "falsify"  see  Philips  v. 
Belden,  2  Edw.  (N.  Y.)  1,  23;  Rehill  v.  Mc- 
Tague,  114  Pa.  St.  82,  95,  7  Atl.  224,  60  Am. 
Rep.  341;  Kennedy  f.  Adickes,  37  S.  C.  174, 
177,  15  S.  E.  922;  Pit  r.  Cholmondeley,  2 
Ves.  565,  28  Eng.  Reprint  360.  See  1  Cye. 
459,  where  the  terms  "  opening,"  "  surcharg- 
ing," and  "  surcharging  and  falsifying "  are 
distinguished. 

11.  Burrill  L.  Diet. 

12.  Wharton  L.  Lex. 

13.  A  maxim  which  has  been  referred  to 
as  "  a  familiar  maxim ''  ( Atwood  v.  Welton, 
7  Conn.  66,  71);  "the  sound  old  maxim" 
(People  V.  Thacher,  7  Lans.  (N,  Y.)  274, 
289);  a  maxim  "of  general  acceptation" 
(Atkins  V.  Gladwish,  27  Nebr.  841,  847,  44 
N.  W.  37 )  ;  "  the  maxim  of  the  law  .  .  . 
which  does  not  stop  at  nisi  prius  "  ( People 
V.  Evans,  40  N.  Y.  1,  5,  6);  "an  ancient 
maxim  of  the  law  of  evidence "  ( Stoffer  v. 
State,  15  Ohio  St.  47,  54,  55,  86  Am.  Dec. 
470 )  ;  "an  established  rule  of  the  law  of 
evidence "  ( Com.  v.  Billings,  97  Mass.  405, 
406)  ;  a  maxim  which  "must  still  be  given 
some  force  as  a  legal  principle "  ( People  v. 
Ledwon,  153  N.  Y.  10,  22,  46  N.  E.  1046)  ; 
"  it  is  not  of  universal  application  "  ( Sey- 
mour V.  Fellows,  44  N.  Y.  Super.  Ct.  124, 
130). 

14.  Bouvier  L.  Diet.  See  also  17  Cvc.  781 ; 
16  Cyc.  1061  note  92. 

Applied  or  explained  in  the  following  cases : 

Alabama. —  Grimes  v.  State,  63  Ala.  166, 
168. 

Arkansas. — Marshall  v.  Green,  24  Ark.  410, 
420. 

California. —  People  v.  Plylcr,  121  Cal.  160, 
163,  53  Pac.  553  [citing  People  v.  Soto,  59 
Cal.  367]  ;  White  v.  Disher,  67  Cal.  402, 
403,  7  Pac.  826;  People  v.  Sprague,  53  Cal. 
491,  494;  People  v.  Strong,  30  Cal.  151. 
156. 

Connecticut. —  Dubuque  v.  Coman,  64  Conn. 
475,  479,  30  Atl.  777;  Atwood  v.  Welton,  7 
Conn.  66,  71. 

Georgia. —  Central  R.,  etc.,  Co.  v.  Phinazee, 
93  Ga.  488,  489,  21  S.  E.  66. 

Illinois. —  Brennan  v.  People,  15  111.  511, 
517. 

Indiana. —  Lemmon  f.  IMoore,  94  Ind.  40, 
45. 

Iowa. — -Callanan  v.  Shaw,  24  Iowa  441, 
447. 

Kansas. —  Gannon  v.  Stevens,  13  Kan.  447, 
461;    Russell    V.    State,    11    Kan.    308,    322; 
Campbell  v.  State,  3  Kan.  486,  489. 
[29] 


Louisiana. —  State  v.  Allen,  111  La.  154, 
158,  35  So.  495. 

Maine. —  Patterson  v.  Yeaton,  47  Me.  308, 
312;  Parsons  v.  Hufif,  41  Me.  410,  413;  Lewis 
V.  Hodgdon,  17  Me.  267,  273. 

Massachusetts. —  Com.  v.  Billings,  97  Mass, 
405,  406. 

Michigan. —  Van  Voorhis  i.  Van  Voorhis, 
94  Mich.  60,  77,  53  N.  W.  964. 

Missouri. —  State  f.  Lingle,  128  Mo.  528, 
540,  31  S.  W.  20;  State  v.  Mounce,  106  Mo. 
226,  228,  17  S.  W.  226;  State  v.  Johnson,  91 
Mo.  439,  442,  3  S.  W.  868;  Brown  v.  Han- 
nibal, etc.,  R.  Co.,  66  Mo.  588,  598;  State 
V.  Brown,  64  Mo.  367,  375;  State  v.  Elkins, 
63  Mo.  159,  164;  Sutton  v.  Hayden,  62  Mo. 
101,  109;  Iron  Mountain  Bank  v.  Murdock, 
62  Mo.  70;  State  v.  Anderson,  19  Mo.  241, 
246;  Hart  v.  Hopson,  52  Mo.  App.  177,  192; 
Blitt  V.  Heinrich,  33  Mo.  App.  243,  245. 

Nebraska. — Nielsen  v.  Cedar  County,  (1904) 
98  N.  W.  1090,  1092;  Omaha,  etc.,  R.  Co.  v. 
Kravenbuhl,  48  Nebr.  553,  557,  67  N.  W.  447 ; 
Stop'pert  V.  Nierle,  45  Nebr.  105,  113,  63 
N.  W.  382;  Freiberg  v.  Treitschke,  36  Nebr. 
880,  889,  55  N.  W.  273 ;  Walker  v.  Haggertv, 
30  Nebr.  120,  126,  46  N.  W.  221;  Atkins  v. 
Gladwish,  27  Nebr.  841,  847,  44  N.  W.  37; 
Kay  V.  Noll;,  20  Nebr.  380,  388,  30  N.  W. 
269;  Buffalo  County  v.  Van  Sickle,  16  Nebr. 
363,  368,  20  N.  W.  261;  Gandy  v.  Pool,  14 
Nebr.  98,  101,  15  N.  W.  223;  Dell  v.  Oppen- 
heimer,  9  Nebr.  454,  457,  4  N.  W.  51; 
Hoehne  v.  Breitkreitz,  5  Nebr.  110,  115. 

New  Hampshire.—  See  Titus  v.  Ash,  24 
N.  H.  319,  323,  331;  Seavy  v.  Dearborn, 
19  N.  H.  351,  356. 

New  Jersey. —  Commercial  Bank  i;.  Reck- 
less, 5  N.  J.  Eq.  650,  653. 

New  YoWc— Hoag  r.  Wright,  174  N.  Y. 
36,  43,  66  N.  E.  579,  63  L.  R.  A.  163 ;  People 
V.  Ledwon,  153  N.  Y.  10,  22,  46  N.  E.  1046; 
Moett  V.  People,  85  N.  Y.  373,  377 ;  Deering 
V.  Metcalf,  74  N.  Y.  501,  503 ;  Pease  v.  Smith, 
61  N.  Y.  477,  483;  People  v.  Evans,  40  N.  Y. 
1,  5,  6;  Wilson  v.  Coulter,  29  N.  Y.  App. 
Div.  85,  92,  51  N.  Y.  Suppl.  804;  Doe  v. 
Doe,  23  Hun  19,  26;  People  v.  Thacker,  7 
Lans.  274,  289;  Butler  v.  Truslow,  55  Barb. 
293,  297 ;  Brett  v.  Catlin,  47  Barb.  404,  406 ; 
Seymour  v.  Fellows,  44  N.  Y.  Super.  Ct.  124, 
130;  Henry  v.  Fowler,  3  Daly  199,  201;  Jen- 
nings V.  Kosmak,  20  Misc.  300,  304,  45  N.  Y. 
Suppl.  802;  People  «).  Shea,  16  Misc.  Ill,  120, 
38  N.  Y.  Suppl.  821;  People  r.  Ledwon,  15 
Misc.  280,  286,  36  N.  Y.  Suppl.  782;  Morgen- 
thau  V.  Walker,  2  Misc.  245,  246,  21  N.  Y. 
Suppl.  936 ;  Bogert's  Estate  4  N.  Y.  Civ.  Proc. 
441,   444;    People  v.   New  York   Hospital,   3 
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Fama  est  constans  virorum  bonorum  de  re  aliqua  opinio,    a 

maxim  meaning  "  Fame  is  the  constant  opinion  of  good  men  concerning  a 
thing."  15 

Fama,  fides,  ET  OCULUS  NON  PATIUNTUR  LDDUM.  a  maxim  meaning 
"  Fame,  plighted  faith,  and  eyesight  do  not  endure  deceit."  " 

FAMA  QUiE  SUSPICIONEM  INDUCIT,  ORIRI  DEBET  APUD  BONOS  ET  GRAVES, 
NON  QUIDEM  MALEVOLOS  ET  MALEDICOS,  SED  PROVIDAS  ET  FIDE  DIGNAS 
PERSONAS,  NON  SEMEL  SED  SiEPIUS,  QUIA  CLAMOR  MINUIT  ET  DEFAMATIO 
MANIFESTAT.  A  maxim  meaning  "  Keport,  which  induces  suspicion,  ought  to 
arise  from  good  and  grave  men,  not  indeed  from  malevolent  and  malicious  men, 
but  from  cautious  and  credible  persons,  not  only  once,  but  frequently  ;  for 
clamour  diminishes,  and  defamation  manifests."  " 

Fame.  Report  or  opinion  widely  diffused ;  renown ;  notoriety ;  celebrity, 
favorable  or  unfavorable,  but  especially  the  former ;  reputation.'^ 

FAMILIA.  Among  the  Romans,  the  body  of  household  servants ; "  the  whole 
of  the  slaves  in  a  household.^     (See  Family.) 

FAMILUS.     A  slave.^i 

Family.^  While  the  term  may  be  said  to  have  a  well  defined,^  broad,  and 
comprehensive  meaning  in  general,^  it  is  one  of  great  flexibility  and  is  capable 
of  many  different  meanings  according  to  the  connection  in  which  it  is  used ;  ^ 


Abb.  N.  Gas.  229,  263;  Koehucke  v.  Eoss, 
16  Abb.  Pr.  N.  S.  345,  350;  Bogert  v.  Her- 
tell,  4  Hill  492,  510;  Forsyth  v.  Clark,  3 
Wend.  637,  643;  People  v.  Douglass,  4  Cow. 
26,  37,  15  Am.  Dee.  332;  New  York  Firemen 
Ins.  Co.  V.  De  Wolf,  2  Cow.  56,  68 ;  People  v.. 
Petmecky,  2  N.  Y.  Cr.  450,  465,  468;  Beekman 
f.  Beekman,  2  Dem.  Surr.  635,  641 ;  Conselyea 
v.  Walker,  2  Dem.  Surr.  117,  120. 

North  Carolina.: — State  v.  Williams,  47 
N.  C.  257,  262,  263,  265,  266,  267,  273;  State 
V.  Peace,  46  N.  C.  251,  256;  State  v.  Jim, 
12  N.  C.  508,  510. 

Ohio. —  Mead  v.  McGraw,  19  Ohio  St.  55, 
65;  Stoffer  v.  State,  15  Ohio  St.  47,  54,  55, 
86  Am.  Dee.  470. 

Pennsylvania. —  Com.  v.  Ohio,  etc.,  R.  Co., 
1  Grant  329,  349;  Com.  i:  PetroflF,  2  Pearson 
534,  538. 

Virginia. —  Fant  v.  Miller,  17  Gratt.  187, 
209 ;  Taylor  v.  Bruce,  Gilm.  42,  85. 

Wisconsin. —  Strasser  v.  Goldberg,  (1904) 
98  N.  W.  554,  555;  Little  v.  Superior  Rapid 
Transit  R.  Co.,  88  Wis.  402,  407,  60  N.  W. 
705;  Louchetne  v.  Strouse,  49  Wis.  623,  634, 
G  N.  W.  360;  Mack  v.  State,  48  Wis.  271,  286, 

4  N.  W.  449 ;  Schettler  v.  Ft.  Howard,  43  Wis. 
48,  52;  Mercer  -v.  Wright,  3  Wis.  645,  647. 
See  Schmitt  v.  Milwaukee  St.  R.  Co.,  89  Wis. 
195,  198,  61  N.  W.  834. 

United  States. — ^The  Santissima  Trinidad, 
7  Wheat.  283,  339,  5  L.  ed.  454;  The  Boston, 

5  Fed.  Cas.  No.  1,673,  1  Sunm.  328,  356. 
England. —  Davidson  v.  Davidson,  1  Deane 

Eeel.  131,  132,  2  Jur.  N.  S.  547,  548,  4  Wkly. 
Rep.  590. 

Canada. — Canada  F.  &  M.  Ins.  Co.  v.  North- 
ern Ins.  Co.,  2  Ont.  App.  373,  377. 

15.  Morgan  Leg.  Max. 

16.  Bouvier  L.  Diet. 

17.  Wharton  L.  Lex. 

18.  Century  Diet. 

"  It  has  a  reference  to  the  thing  which  gives 
birth  to  it,  it  goes  about  of  itself  without  any 
apparent    instrumentality.  .      .  Hearsay    re- 


fers to  the  receiver  of  that  which  is  said,  it  is 
limited  therefore  to  a  small  number  of  speak- 
ers or  reporters.  The  fame  serves  to  form 
or  establish  a  character  either  of  a  person  or 
a  thing;  it  will  be  good  or  bad  according  to 
circumstances."  Com.  v.  Murr,  42  Wkly. 
Notes  Cas.  (Pa.)  263  [quoting  Crabb 
Synonyms] . 

19.  Ex  p.  Meason,  5  Binn.  (Pa.)  167,  180, 
where  it  is  said :  "  They  were  called  '  famili- 
ares,'  and  '  famuli '  or  '  famulce,'  men  or  maid 
servants "  distinguishing  them  from  the 
'■'  servi,"  who  were  by  far  the  most  consider- 
able and  were  employed  in  husbandry  and 
manufactures. 

20.  Race  v.  Oldridge,  90  111.  250,  252,  32 
Am.  Rep;  27. 

Familia  "anciently  signified  the  servants 
belonging  to  one  master  —  afterwards,  to- 
gether with  them,  the  wife  and  children,  or 
what  we  from  this  word  call  a  family,  of 
which  the  master  was  called  pater  familias, 
the  mistress  mater  familias."  Pringle  v.  Me- 
Pherson,  2  Desauss.   ( S.  C. )  524,  543. 

21.  Race  v.  Oldridge,  90  111.  250,  252,  32 
Am.  Rep.  27. 

22.  Derived  from  the  Latin  word  familia. 
See  Race  v.  Oldridge,  90  111.  250,  252,  32  Am. 
Rep.  27;  Ferbrache  v.  Grand  Lodge  A.  0. 
U.  W.,  81  Mo.  App.  268,  272;  Pringle  v.  Mc- 
Pherson,  2  Desauss.  (S.  C.)  524,  543;  Wilson 
V.  Cochran,  31  Tex.  677,  680,  98  Am.  Dec. 
553;  Pigg  V.  Clarke,  3  Ch.  D.  672,  674,  45 
L.  J.  Ch.  849,  24  Wkly.  Rep.  1014. 

23.  Menefee  r.  Chesley,  98  Iowa  55,  58,  66 
N.  W.  1038. 

24.  Race  f.  Oldridge,  90  111.  250,  252,  32 
Am.  Rep.  27. 

25.  California. —  In  re  Bennett,  134  Cal. 
320,  323,  66  Pac.  370. 

Connecticut. —  Crosgrove  r.  Crosgrove,  69 
Conn.  416,  422,  38  Atl.  219.  See  also  St. 
John  V.  Dann,  66  Conn.  401,  405,  34  Atl. 
110. 

Illinois. —  Norwegian    Old    Peoples'    Home 


FAMILY 


[19  Cye.J     451 


thus  it  may  mean  "children,"  "wife  and  children,"  "blood  relations,"  or  the 
"members  of  the  domestic  circle,"  according  to  the  connection ; ^^  it  may  be  of 
narrow  or  broad  meaning  as  the  intention  of  the  parties  using  the  word,  or  as  tlie 
intention  of  the  law  using  it,  may  be  made  to  appear ;  '^  but  unless  the  context 
manifests  a  different  intention,  the  word  "  family  "  is  usually  construed  in  its  pri- 
mary sense.^  In  its  ordinary  and  primary  sense  the  term  signifies  the  collective 
body  of  persons  living  in  one  house,  or  under  one  head  or  manager,^  or  one 


Soc.  V.  Wilson,   176  III.  94,  99,  52  N.  E.  41 
idting  Century  Diet.]. 

Maryland. —  Downes  v.  Long,  79  Md.  382, 
385,  29  Atl.  827. 

Massachusetts. —  Dodge  v.   Boston,  etc.,  R. 
Corp.,  154  Mass.  299,  301,  28  N.  E.  243,  13 
.  L.  R.  A.  318. 

I  Michigan. —  Hosmer  v.  Welch,  107  Mich. 
470,  475,  65  N.  W.  280,  67  N.  W.  504;  Car- 
michael  v.  Northwestern  Mut.  Ben.  Assoc,  51 
Mich.  494,  496,  16  N.  W.  871. 

Missouri. —  Lister  v.  Lister,  73  Mo.  App. 
99,  104. 

New  York. —  Dominick  v.  Sayre,  3  Sandf. 
555,  569,  8  N.  Y..Leg.  Obs.  278. 

Tennessee. —  Rhodes  v.  Turpin,  (Ch.  App. 
1899)  57  S.  W.  351,  357. 

Vermont.—  White  v.  White,  30  Vt.  338,  343. 

England. —  Burt  v.  Hellyar,  L.  R.  14  Eq. 
160,  164,  41  L.  J.  Ch.  430,  26  L.  T.  Rep.  N.  S. 
833:  Blackwell  v.  Bull,  1  Keene  176,  181,  5 
L.  J.  Ch.  251,  15  Eng.  Ch.  176,  48  Eng.  Re- 
print 274;  Woods  v.  Woods,  1  Myl.  &  C.  401, 
408,  13  Eng.  Ch.  401. 

26.  California. —  In  re  Jessup,  81  Cal.  408, 
424,  21  Pae.  976,  22  Pae.  742,  1028,  6  L.  R.  A. 
594. 

Delaware. —  Hogg  v.  Lobb,  7  Houst.  399, 
401,  32  Atl.  631. 

Michigan. —  Carmiehael  v.  Northwestern 
Mut.  Ben.  Assoc,  51  Mich.  494,  496,  16  N.  W. 
871. 

New  York. —  Spencer  v.  Spencer,  1 1  Paige 
159,  160  \^quoted  in  Amsterdam  First  Nat. 
Bank  v.  Miller,  24  N.  Y.  App.  Div.  551,  554, 
49  N.  Y.  Suppl.  981]. 

West  Virginia. — iWhelan  v.  Reilly,  3  W.  Va. 
597,  610. 

27.  Ferbrache  v.  Grand  Lodge  A.  O.  U.  W., 
81  Mo.  App.  268,  271  [quoting  Lister  v.  Lis- 
ter, 73  Mo.  App.  99,  104]. 

To  indicate  a  corps  or  sect. —  The  term  has 
been  used  to  denote  a  small  select  corp  at- 
tached to  an  army  chief  and  has  even  been 
extended  to  the  case  of  Shakers.  Carmiehael 
V.  Northwestern  Mut.  Ben.  Assoc,  51  Mich. 
494,  496,  16  N.  W.  871. 

28.  Dodge  v.  Boston,  etc,  R.  Corp.,  154 
Mass.  299,  301,  28  N.  E.  243,  13  L.  R.  A.  318 
[quoting  Rex  v.  Darlington,  4  T.  R.  797, 
800]. 

29.  California. —  Blythe  v.  Ayres,  96  Cal. 
532,  592,  31  Pae.  915,  19  L.  R.  A.  40. 

Connecticut. —  Crosgrove  v.  Crosgrove,  69 
Conn.  416,  422,  38  Atl.  219. 

Delaware. —  Hogg  v.  Lobb,  7  Houst.  399, 
401,  32  Atl.  631. 

Illinois. — Norwegian  Old  Peoples'  Home  Soc 
V.  Wilson,  176  111.  94,  96,  52  N.  E.  41;  Rock 
V.  Haas,  110  111.  528,  533. 

Indiama. —  Ferguson  v.  Smethers,  70  Ind. 
519,   521,   36  Am.  Rep.    186;   Nye  v.  Grand 


Lodge  A.  0.  U.  W.,  9  Ind.  App.  131,  36  N.  E. 
429,  436. 

Iowa. —  Fullerton  v.  Sherrill,  114  Iowa  511, 
512,  87  N.  W.  419;  Neasham  v.  McNair,  103 
Iowa  695,  696,  72  N.  W.  773,  64  Am.  St.  Rep. 
202,  38  L.  R.  A.  847;  Menefee  v.  Chesley,  98 
Iowa  55,  58,  66  N.  W.  1038 ;  Linton  v.  Crosby, 
56  Iowa  386,  389,  9  N.  W.  311,  41  Am.  Rep. 
107;  Arnold  v.  Waltz,  53  Iowa  706,  707,  6 
N.  W.  40,  36  Am.  Rep.  248;  Tyson  v.  Rey- 
nolds, 52  Iowa  431,  3  N.  W.  469. 

Kansas. —  Zimmerman  v.  Franke,  34  Kan. 
650,  654,  9  Pae  747. 

Massachusetts. —  Dodge  v.  Boston,  etc.,  R. 
Corp.,  154  Mass.  299,  301,  28  N.  E.  243,  13 
L.  R.  A.  318. 

Mississippi. —  Pearson  v.  Miller,  71  Miss. 
379,  387,  14  So.  731,  42  Am.  St.  Rep.  470; 
Peeler  v.  Peeler,  68  Miss.  141,  145,  8  So. 
392. 

Missouri. —  Ridenour-Baker  Grocery  Co.  v. 
Monroe,  142  Mo.  165,  170,  43  S.  W.  633;  Dun- 
can V.  Frank,  8  Mo.  App.  286,  289. 

Nebraska. —  Dorrington  v.  Myers,  11  Nebr. 
388,  390,  9  N.  W.  555. 

New  Hampshire. — Barney  f.  Leeds,  51  N.  H. 
253,  265. 

Neio  York. —  Valentine  v.  Lloyd,  4  Abb.  Pr. 
N.  S.  371,  373. 

Ohio.—  Regan  v.  Zeeb,  28  Ohio  St.  483,  485. 

Oklahoma. —  Rolator  v.  King,  13  Okla.  37, 
73  Pae  291. 

Pennsylvania. —  Beilstein  v.  Beilstein,  194 
Pa.  St.  152,  154,  45  Atl.  73,  75  Am.  St.  Rep. 
692;  Bair  v.  Robinson,  108  Pa.  St.  247,  249, 
56  Am.  Rep.  198. 

South  Carolina. —  Moyer  v.  Drummond,  32 
S.  C.  165,  167,  10  S.  E.  952,  17  Am.  St.  Rep. 
850,  7  L.  R.  A.  747. 

Texas. —  Wilson  v.  Cochran,  31  Tex.  677, 
680,  98  Am.  Dec.  553;  Floyd  v.  State,  (Cr. 
App.  1902)  68  S.  W.  690,  691;  Goode  v.  State, 
16  Tex.  App.  411,  415. 

United  States. —  Poor  v.  Hudson  Ins.  Co.,  2 
Fed.  432»  437 ;  In  re  Lambson,  14  Fed.  Cas. 
No.  8,029,  2  Hughes  233. 

The  same  definition  ia  given  in  Anderson  L. 
Diet,  [quoted  in  In  re  Bennett,  134  Cal.  320, 
323,  66  Pae.  370]  ;  Century  Diet,  [quoted  in 
Wood  V.  Wood,  63  Conn.  324,  327,  28  Atl.  520 ; 
Danielson  v.  Wilson,  73  111.  App.  287,  299; 
Matter  of  Shedd,  60  Hun  (N.  Y.)  367,  369. 
14  N.  Y.  Suppl.  841] ;  Webster  Diet,  [quoted 
in  Cheshire  v.  Burlington,  31  Conn.  326,  329; 
Race  V.  Oldridge,  90  111.  250,  252,  32  Am. 
Rep.  27 ;  Chicago,  etc.,  R.  Co.  t".  Chisholm, 
79  111.  584,  587;  Cole  v.  Bentley,  26  111.  App. 
260,  262:  Emerson  v.  Leonard,  96  Iowa  311, 
313,  65  N.  W.  153,  59  Am.  St.  Rep.  372; 
Parsons  v.  Livingston,  11  Iowa  104,  106,  77 
Am.  Dec.  135;  Rollings  v.  Evans,  23  S.  C.  316, 
318;   Garaty  r.  Du  Bose,  5  S.  C.  493,  500]; 
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domestic  government  ;*  the  relations  between  such  persons  necessarily  being  of 
a  permanent  or  domestic  character,  not  that  of  persons  abiding  temporarily 
together  as  strangers  ;*'  a  household  \^  those  wlio  live  under  the  same  roof  with 
ihQ  pater  familias,  who  form  his  iireside  ;  ^  in  its  i-estricted  use  in  this  sense  the 
term  would  include  only  parents  and  their  children,**  but  tlie  term,  as  com- 
monly understood,  is  not  so  limited  ;  ^  thus  it  niay  include  grandchildren,^*  and  all 
the  persons  of  the  same  blood  living  together  in  the  household ;  ^  so  it  may 
include  sons-in-law  and  daughters-in-law;^  in  fact  it  may  include  all  members  of 
the  household  living  under  the  authority  of  the  head  thereof,  as  the  servants 
employed  in  the  house  ;*'  and  sometimes  it  may  include  persons  who  are  merely 
lodgers  or  boarders.^   No  definite  number  of  persons  is  necessary  to  constitute  a 


Webster  Int.  Diet,   [quoted  in  Betts  v.  Mills, 

8  Okla.  351,  356,  58  Pac.  957]. 

30.  Century  Diet,  iquoted  in  Danielson  v. 
Wilson,  73  111.  App.  287,  299;  Matter  of 
Shedd,  60  Hun  (N.  Y.)  367,  369,  14  N.  Y. 
Suppl.  841;  Betts  V.  Mills,  8  Okla:  351,  356, 
58  Pac.  957]. 

31.  Tyson  v.  Reynolds,  52  Iowa  431,  3 
N.  W.  469 ;  Duncan  v.  Frank,  8  Mo.  App.  286, 
289;  Rolator  v.  King,  13  Okla.  37,  39,  73  Pac. 
291.  See  also  Wilson  v.  Cochran,  31  Tex.  677, 
680,  98  Am.  Dec.  553. 

32.  California. —  In  re  Jessup,  81  Cal.  408, 
424,  21  Pac.  976,  22  Pac.  742,  1028,  6  L.  E.  A. 
594. 

Connecticut. —  Hoadly  r.  Wood,  71  Conn. 
452,  456,  42  Atl.  263. 

Delaware. —  Hogg  v.  Lobb,  7  Houst.  399, 
401,  32  Atl.  631. 

Illinois. — Norwegian  Old  Peoples'  Home  Soc. 
f.  Wilson,  176  111.  94,  99,  52  N.  E.  41 ;  Daniel- 
son  V.  Wilson,  73  111.  App.  287,  299  [citing 
Black  L.  Diet.]. 

Indiana. —  Nye  v.  Grand  Lodge  A.  O.  U.  W., 

9  Ind.  App.  131,  36  N.  E.  429,  436. 
Kansas. —  Zimmerman  v.   Franke,  34  Kan. 

650,  654,  9. Pac.  747  [citing  Wilson  v.  Coch- 
ran, 31  Tex.  677,  98  Am.  Dec.  553]. 

Pennsylvania. —  McCullough  v.  Gilmore,  11 
Pa.  St.  370,  373. 

United  States. —  In  re  Lambson,  14  Fed. 
Cas.  No.  8,029,  2  Hughes  233. 

The  same  definition  is  given  in  Webster 
Diet,  [quoted  in  Wood  r.  Wood,  63  Conn.  324, 
328,  28  Atl.  520;  Cheshire  v.  Burlington,  31 
Conn.  326,  329 ;  Race  v.  Oldridge,  90  111.  350, 
352,  32  Am.  Rep.  27 ;  Chicago,  etc.,  R.  Co.  v. 
Chisholm,  79  111.  584,  587;  Cole  v.  Bentley, 
26  111.  App.  260,  262;  Parsons  v.  Living- 
ston, 11  Iowa  104,  106,  77  Am.  Dec.  135]; 
Webster  Int.  Diet,  [quoted  in  Betts  v.  Mills, 
8  Okla.  351,  356,  58  Pac.  957]  ;  Worcester 
Diet,  [quoted  in  Barney  v.  Leeds,  51  N.  H. 
253,  265]. 

33.  Dodge  v.  Boston,  etc.,  R.  Co.,  154  Mass. 
299,  301,  28  N.  E.  243,  13  L.  R.  A.  318;  Peo- 
ple T.  Sagazei,  27  Misc.  (N.  Y.)  727,  733,  59 
N.  Y.  Suppl.  701 ;  Rex  v.  Darlington,  4  T.  R. 
797,  800  [quoted  in  In  re  Bennett,  134  Cal. 
320,  323,  66  Pac.  370;  Battev  v.  Barker,  62 
Kan.  517,  519,  64  Pac.  79,  56  L.  R.  A.  33]. 

34.  Nye  i:  Grand  Lodge  A.  0.  U.  W..  9  Ind. 
App.  131,  36  N.  E.  429,  436;  Bouvier  L. 
Dirt,  [quoted  in  Brooks  v.  Collins.  1 1  Bush 
'Kv.)  622,  626];  Webster  Int.  Diet,  ^nunted 
in  Betts  V.  Mills,  8  Okla.  351,  356,  58  Pac. 
9571. 


If,  however,  the  children  branch  out  and 
become  heads  of  new  establishments,  they 
cease  to  be  members  of  their  father's  family 
as  the  term  is  Tised  in  its  primary  sense. 
Rex  V.  Darlington,  4  T.  R.  797,  800  [quoted  in 
Battey  v.  Barker,  62  Kan.  .517,  519,  64  Pac. 
79,  56  L.  R.  A.  33;  Dodge  v.  Boston,  etc.,  R. 
Corp.,  154  Mass.  299,  301,  28  N.  E.  243,  13 
L.  R.  A.  318].  See  also  Phelps  v.  Phelps,  143 
ilass.  570,  574,  10  N.  E.  452  [citing  Bradlee 
V.  Andrews,  137  Mass.  50].  ' 

35.  Bair  v.  Robinson,  108  Pa.  St.  247,  249, 
56  Am.  Rep.  198. 

36.  Rhodes  v.  Turpin,  (Tenn.  Ch.  App. 
1899)  57  S.  W.  351,  357;  Robinson  v.  Wad- 
delow,  5  L.  J.  Ch.  350,  8  Sim.  134,  137,  8 
Eng.  Ch.   134. 

37.  Hogg  V.  Lobb,  7  Houst.  (Del.)  399, 
401,  32  Atl.  631;  Beilstein  v.  Beilstein,  194 
Pa.  St.  152,  154,  45  Atl.  73,  75  Am.  St.  Rep. 
692. 

38.  Lambe  v.  Eames,  L.  R.  6  Ch.  597,  599, 
40  L.  J.  Ch.  447. 

39.  California. —  In  re  Jessup,  81  Cal.  408, 
424,  21  Pac.  976,  22  Pac.  742,  1028,  6  L.  R.  A. 
594. 

Connecticut. —  St.  John  v.  Dann,  66  Conn. 
401,  405,  34  Atl.  110;  Wood  v.  Wood,  63 
Conn.  324,  327,  28  Atl.  520  [quoting  Century 
Diet.] ;  Cheshire  v.  Burlington,  31  Conn.  326, 
329. 

Delaware. —  Hogg  v.  Lobb,  7  Houst.  399, 
401,  32  Atl.  631. 

Illinois. —  Norwegian  Old  Peoples'  Home 
Soc.  V.  Wilson,  176  111.  94,  99,  52  N.  E.  41; 
Race  V.  Oldridge,  90  111.  250,  252,  32  Am. 
Rep.  27  [citing  Bouvier  L.  Diet.]  ;  Danielson 
V.  Wilson,  73  111.  App.  287,  299  [quoting 
Bouvier  L.  Diet.]. 

Louisiana. —  Galligar  v.  Payne,  34  La.  Ann. 
1057,  1058. 

New  Yor-fc.— People  v.  Sagazei,  27  Misc. 
727,  733,  59  N.  Y.  Suppl.  701. 

Oklahoma. —  Betts  v.  Mills,  8  Okla.  351, 
356,  58  Pac.  957  [quoting  Webster  Int. 
Diet.]. 

Pennsylvania. —  Beilstein  v.  Beilstein,  194 
Pa.  St.  152,  154,  45  Atl.  73,  75  Am.  St.  Rep. 
692. 

Teajos.— Floyd  v.  State,  (Cr.  App,  1902)  68 
S.  W.  690,  691  [quoting  Bouvier  L.  Diet.]. 

40.  California. —  Blythe  v.  Ayres,  96  Cal. 
532,  592,  31  Pac.  915,  19  L.  R.  A.  40;  In  re 
Jessup,  81  Cal.  408,  424,  21  Pac.  976,  22  Pac. 
742,  1028,  6  L.  R.  A.  594. 

Connecticut. —  Cheshire  v.  Burlington,  31 
Conn.  326,  329. 
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family  when  the  term  is  used  in  its  primary  sense,"  except  that  tliere  must  be  at 
least  two  persons,  for  it  is  obvious  that  a  collection  of  persons  must  consist  of 
more  than  one  person;^'  a  husband  and  wife  living  together  without  children, 
servants  or  any  one  at  all  may  constitute  a  family.^' .  The  word  is  frequently  used 
in  common  speech  without  reference  to  any  established  household,  but  merely  for 
the  purpose  of  indicating  the  individuals  related,  as  husband,  wife,  or  parents  and 
children."  In  another  sense  in  which  the  term  is  used  it  include's  such  persons  ag 
are  descendants  of  a  common  ancestor,*^  it  being  said  that  its  strict  meaning  ag 
thus  used  in  this  coimection  is  "  children,"  ^  and  that  this  is  the  meaning  tnat 
should  be  given  it  unless  the  context  shows  the  term  to  have  been  used  in  a  differ. 


Delaware. —  Hogg  v.  Lobb,  7  Houst.  399, 
401,  32  Atl.  631. 

Indiana. —  Ferguson  r.  Smethers,  70  Ind. 
519,  521,  36  Am.  Rep.  186. 

Kansas. —  Zimmerman  (■.  Franke,  34  Kan. 
650,  654,  9  Pac.  747. 

Mississippi. —  Pearson  v.  Miller,  71  Miss. 
379,  387,  14  So.  731,  42  Am.  St.  Rep.  470. 

Nebraska. —  Dorrington  v.  Myers,  11  Nebr. 
388,  389,  9  iNf.  W.  555. 

A  etc  Tlampsliire. — Barney  v.  Leeds,  51  N.  H. 
253,  265. 

New  York. —  People  v.  Sagazei,  27  Misc. 
727,  59  N.  Y.  Suppl.  701 ;  Valentine  v.  Lloyd, 
4  Abb.  Pr.  N.  S.  371,  373. 

Ohio.—  Regan  v.  Zeeb,  28  Ohio  St.  483,  485. 

Oklahoma. —  Rolator  t.  King,  13  Okla.  37, 
73  Pac.  291. 

Pennsylvania. —  Bair  v.  Robinson,  108  Pa. 
St.  247,  249,  56  Am.  Rep.  198. 

West  Virginia. — Stuart  v.  Stuart,  18  W.  Va. 
675,  682,  684. 

United  States. —  Jones  v.  Gray,  13  Fed.  Cas. 
No.  7,463,  3  Woods  494. 

To  the  same  effect  see  Century  Diet,  [quoted 
in  Danielson  v.  Wilson,  73  111.  App.  287,  299 ; 
Betts  V.  Mills,  8  Olda.  351,  356,  58  Pac.  957]  ; 
Webster  Diet,  [quoted  in  Race  v.  Oldridge, 
90  111.  250,  252,  32  Am.  Rep.  27;  Chicago, 
etc.,  R.  Co.  f.  Chisholm,  79  111.  584,  587 ;  Cole 
f.  Bentley,  26  111.  App.  260,  262;  Parsons  v. 
Livingston,  11  Iowa  104,  106,  77  Am.  Dec. 
135]. 

But  see,  however,  Roeo  v.  Green,  50  Tex. 
483,  490  [citing  Whitehead  v.  Nickelson,  48 
Tex.  517],  where  the  court  said:  "A  mere 
aggregation  of  individuals  under  one  common 
roof  or  within  the  same  curtilage,  although 
'  devoting  their  attention  to  a  common  object, 
the  promotion  of  their  mutual  interests  and 
social  happiness,' —  as  the  inmates  of  a  board- 
ing-house or  persons  employed  in  the  capacity 
of  servants, —  does  not,  of  itself,  constitute  a 
family." 

41.  Mover  v.  Drummond,  32  S.  C.  165,  167, 
10  S.  E.  952,  17  Am.  St.  Rep.  850,  7  L.  R.  A. 
747 ;  Poor  v.  Hudson  Ins.  Co.,  2  Fed.  432,  437. 

43.  Bones  c.  State,  117  Ala.  146,  147,  23 
So.  485;  Lamb's  Estate,  95  Cal.  397,  407,  30 
Pac.  568;  Rock  v.  Haas,  110  111.  528,  533. 

That  a  deserted  wife  without  children  Is  a 
"  family "  within  the  meaning  of  an  exemp- 
tion law  see  Berry  v.  Hanks,  28  111.  App.  51. 
See  also  Baum  v.  Turner,  76  S.  W.  129,  25 
Ky.  L.  Rep.  600. 

That  it  may  include  the  only  child  of  a 
member  of  a  benefit  association,  although  his 
wife  was  divorced  for  her  fault,  the  charter 


of  the  association  stating  its  object  to  be  the 
relief  of  the  distressed,  injured,  sick,  or  dis- 
abled members  of  the  association  and  their 
immediate  families  see  Norwegian  Old  Peo- 
ples' Home  See.  v.  Wilson,  176  111.  94,  97, 
52  N.  E.  41. 

43.  Carmichael  v.  Northwestern  Mut.  Ben. 
Assoc,  51  Mich.  494,  496,  16  N.  W.  171; 
Berry  i'.  Hanks,  28  111.  App.  51,  55  [citing 
Race  L-.  Oldridge,  90  111.  250,  32  Am.  Rep. 
27];  Matter  of  Shedd,  60  Hun  (N.  Y.) 
367,  369,  14  N.  Y.  Suppl.  841  [quoting 
Century  Diet.] ;  People  v.  Sagazei,  27  Misc. 
(N.  Y.)  727,  733,  59  N.  Y.  Suppl.  701 
[citing  KitcheU  v.  Biirgwin,  21  111.  40;  Regan 
V.  Zeeb,  28  Ohio  St.  483]  ;  Cox  v.  Stafford,  14 
How.  Pr.  (N.  Y.)  519,  521;  Rhodes  v.  Turpin, 
(Tenn.  Ch.  App.  1899)   57  S.  W.  351,  357. 

44.  California. —  In  re  Bennett,  134  Cal. 
320,  323,  66  Pac.  370. 

Connecticut. —  Crosgrove  v.  Crosgrove,  69 
Conn.  416,  422,  38  Atl.  219. 

Illinois. —  Norwegian  Old  Peoples'  Home 
Soc.  V.  Wilson,  176  111.  94,  97,  52  N.  E.  41  ; 
Danielson  v.  Wilson,  73  111.  App.  287,  299 
[quoting  Century  Diet.]. 

New  York.—  Matter  of  Shedd,  60  Hun  307, 
370,  14  N.  Y.  Suppl.  841. 

Oklahoma. —  Betts  v.  Mills,  8'  Okla.  351, 
356,  58  Pac.  957  [quoting  Century  Diet.]. 

45.  California. —  In  re  Bennett,  134  Cal. 
320,  323,  66  Pac.  370  [citing  Dodge  v.  Boston, 
etc.,  R.  Corp.,  154  Mass.  299,  28  N.  E.  243,  13 
L.  R.  A.  318;  Anderson  L.  Diet.]. 

Connecticut. —  Hoadly  v.  Wood,  7 1  Conn. 
452,  456,  42  Atl.  263. 

Illinois. —  Norwegian  Old  Peoples'  Home 
Soc.  V.  Wilson,  176  111.  94,  99,  52  N.  E.  41 
[citing  2  Story  Eq.  Jur.  (13th.ed.)    §  10656]. 

Indiana. —  Nye  v.  Grand  Lodge  A.  O.  U.  W., 
9  Ind.  App.  131,  36  N.  E.  429,  436. 

Kentucky. — Brooks  v.  Collins,  11  Bush  622, 
626  [quoting  Bouvier  L.  Diet.]. 

Massachusetts. —  Dodge  v.  Boston,  etc.,  R. 
Corp.,  154  Mass.  299,  301,  '.8  N.  B.  243,  13 
L.  R.  A.  318 ;  Marsh  v.  Supreme  Council 
A.  L.  of  H.,  149  Mass.  512,  517,  21  N.  E. 
1070,  4  L.  R.  A.  382  [citing  Webster  Diet.; 
Worcester  Diet.]. 

Mississippi. —  Peeler  v.  Peeler,  68  Miss.  141, 
145,  8  So.  392. 

Pennsylvania. —  McCullough  r.  Gilmore,  11 
Pa.  St.  370,  373. 

United  States. —  Tn  re  Lambson,  14  Fed. 
Cas.  No.  8,029,  2  Hughes  233. 

46.  Pigg  !•.  Clarke,  3  Ch.  D.  672,  674,  45 
L.  J.  Ch.  849,  24  Wkly.  Rep.  1014  [quoUxl 
in   Phillips   v.   Ferguson,  85   Va.   509,   .'iU,   8 
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ent  sense ;  *'  nevertheless  the  term  has  been  extended  to  inchide  the  issue  of  the 
ancestor's  children,"  all  his  descendants,*'  the  whole  group  of  persons  thus  related 
by  blood,^  and  is  even  said  to  be  as  broad  as  the  word  "  relatives,"  whicli  includes 
relatives  by  affinity  as  well  as  by  blood ; ''  the  husbands  and  wives  of  blood  rela- 
tives.^ The  ordinary  meaning  of  the  term  when  used  in  wills  is  said  to  be  next 
of  kin,^  but  it  may  mean  heir-at-law,°*  and  it  may  have  many  other  meanings  or 
shades  of  meanings ;  in  fact  its  legal  import  must  be  determined  by  the  intention 
of  the  testator  expressed  in  the  language  of  the  whole  instrument,  read  in  the 
light  of  relevant  circumstances  existing  at  the  time  of  execution;^^  and  different 
meanings  may  be  given  to  the  term  in  two  distinct  clauses  in  the  same  will,  when 
used  in  one  ease  in  reference  to  real  property  and  in  the  other  to  personal  prop- 
erty ;  ^  and  sometimes  it  may  be  rejected  for  uncertainty.^'^  When  the  term  is 
nsed  in  connection  with  real  estate,  it  implies  inheritance  —  that  species  of  suc- 
cession which  belongs  to  inheritance.^     (Family :  In  General,  see  Husband  and 


S.  E.  241,  17  Am.  St.  Eep.  78,  1  L.  E.  A. 
837] ;  Anderson  v.  Bell,  29  Grant  Ch.  (U.  C.) 
452,  454];  In  re  Terry,  19  Beav.  580,  52 
Eng.  Reprint  476. 

47.  People  v.  Feilen,  58  Cal.  218,  225,  41 
Am.  Rep.  258;  Phillips  v.  Ferguson,  85  Va. 
509,  514,  8  S.  E.  241,  17  Am.  St.  Rep.  78,  1 
L.  R.  A.  837 ;  Gregory  v.  Smith,  9  Hare  704, 
41  Eng.  Ch.  708  [quoted  in  Anderson  v.  Bell, 
29  Grant  Ch.   (U.  C.)   452,  454]. 

48.  Robinson  v.  Waddelow,  5  L.  J.  Ch.  350, 
8  Sim.  134,  8  Eng.  Ch.  134. 

49.  Den  ».  D'Hart,  3  N.  J.  L.  481,  487; 
Williams  v.  Williams,  20  L.  J.  Ch.  280,  283. 

50.  Goss  V.  Harris,  117  Ga.  345,  348,  43 
S.  E.  734 ;  Norwegian  Old  Peoples'  Home  Soo. 
V.  Wilson,  176  111.  94,  99,  52  N.  E.  41;  Su- 
preme Council  C.  B.  L.  v.  McGlnness,  59 
Ohio  St.  531,  537,  53  N.  E.  54;  Century  Diet. 
{.quoted  in  Danielson  v.  Wilson,  73  111.  App. 
287,  299;  Matter  of  Shedd,  60  Hun  (N.  Y.) 
367,  370,  14  N.  Y.  Suppl.  841]. 

51.  Tepper  v.  Supreme  Council  R.  A.,  61 
N.  J.  Eq.  638,  640,  47  Atl.  460,  88  Am.  St. 
Rep.  449. 

52.  Pigg  V.  Clarke,  3  Ch.  D.  672,  674,  45 
L.  J.  Ch.  849,  24  Wkly.  Rep.  1014. 

53.  Smith  v.  Greeley,  67  N.  H.  377,  379,  30 
Atl.  413. 

54.  Elgood  V.  Cole,  21  L.  T.  Rep.  N.  S.  80, 
81,  17  Wkly.  Rep.  953. 

55.  Rugely  v.  Robinson,  10  Ala.  702,  720; 
Crosgrove  v.  Crosgrove,  69  Conn.  416,  422,  38 
Atl.  219;  Phillips  v.  Ferguson,  85  Va.  509, 
514,  8  S.  E.  241,  17  Am.  St.  Rep.  78,  1 
L.  R.  A.  837. 

As  used  in  a  will  the  word  "  family  "  has 
been  construed  in  the  following  cases: 

Maine. —  Osgood  v.  Lovering,  33  Me.  464, 
468. 

Maryland. —  Taylor  v.  Watson,  35  Md.  519, 
527. 

Massachusetts. —  Bradlee  r.  Andrews,  137 
Mass.  50,  55 ;  Bates  v.  Dewson,  128  Mass.  334, 
335. 

'New  Hampshire. —  Smith  v.  Greeley,  67 
N.  H.  377,  379,  30  Atl.  413. 

Pennsylvania. —  Beilstein  v.  Beilstein,  194 
Pa.  St.  152,  154,  45  Atl.  73,  75  Am.  St.  Rep. 
692. 

England. —  In  re  Macleay.  L.  R-  20  Eq.  186, 
44  L.  J.  Ch.  441,  32  L.  T."Rep.  N.  S.  682,  23 
Wkly.  Rep.  718;   Snow  v.  Teed,  L.  R.  9  Eq. 


622,  624,  39  L.  J.  Ch.  420,  23  L.  T.  Rep.  N.  S. 
303,  18  Wkly.  Rep.  623;  Blackwell  v.  Bull, 
1  Keene  176,  181,  5  L.  J.  Ch.  251,  15  Eng. 
Ch.  176,  48  Eng.  Reprint  274;  Woods  v. 
Woods,  1  Myl.  &  C.  401,  408,  13  Eng.  Ch. 
401 ;  MacLeroth  v.  Bacon,  5  Ves.  Jr.  159,  167, 
5  Rev.  Rep.  11,  31  Eng.  Reprint  523. 

56.  Doe  V.  Smith,  5  M.  &  S.  126,  131.  See, 
however,  Wright  v.  Atkyns,  19  Ves.  Jr.  299, 
303,  34  Eng.  Reprint  528. 

57.  Doe  V.  Joinville,  3  East  172,  176.  See 
also  Dominick  r.  Sayre,  3  Sandf.  (N.  Y.) 
555,  569  [citing  Harland  v.  Trigg,  1  Bro.  Ch. 
142,  29  Eng.  Reprint  1041]. 

58.  Lucas  v.  Goldsmid,  29  Beav.  657,  660, 
7  Jur.  N.  S.  719,  30  L.  J.  Ch.  935,  4  L.  T. 
Rep.  N.  S.  632,  9  Wkly.  Rep.  759. 

6i  connection,  with  other  words  the  word 
"  family "  has  often  received  judicial  inter- 
pretation; as  for  example  as  used  in  the  fol- 
lowing phrases :  "According  to  families  " 
(see  Hooper  v.  Emery,  14  Me.  375,  379)  ; 
"ambassador's  family"  (see  2  Cye.  267); 
"  and  family  "  ( see  Wood  v.  Wood,  63  Conn. 
324,  328,  28  Atl.  520;  Chicago,  etc.,  R.  Co.  v. 
Chisholm,  79  111.  584,  586;  Phelps  v.  Phelps, 
143  Mass.  570,  574,  10  N.  E.  452;  Hall  v. 
Stephens,  65  Mo.  670,  673,  27  Am.  Rep.  302; 
Langmaid  v.  Hurd,  64  N.  H.  526,  532,  15  Atl. 
136 ;  White  v.  White,  30  Vt.  338,  343 ;  Lambe 
V.  Eames,  L.  R.  6  Ch.  597,  599,  40  L.  J.  Ch. 
447;  Doe  v.  Wood,  1  B.  &  Aid.  518,  523;  In  re 
Hutchinson,  8  Ch.  D.  540,  542,  39  L.  T.  Rep. 
N.  S.  86,  26  Wkly.  Eep.  904)  ;  "  and  his  fam- 
ily "  (see  Bangor  v.  Deer-Isle,  1  Me.  329,  332; 
Bowne  v.  Witt,  19  Wend.  (N.  Y.)  475 ;  Beales 
V.  Beales,  7  Jur.  1076,  1077,  12  L.  J.  Ch.  26, 
13  Sim.  592,  36  Eng.  Ch.  592)  ;  "any  neigh- 
borhood or  family "  ( see  Noe  v.  People,  39 
111.  96,  97;  State  v.  Slater,  22  Mo.  464,  466)  ; 
"  any  one  or  more  of  my  own  family "  (see 
Grant  v.  Lyman,  6  L.  J.  Ch.  O.  S.  129.  4 
Russ.  292,  28  Rev.  Rep.  97,  4  Eng.  Ch.  292, 
38  Eng.  Reprint  815);  "decedent's  family" 
( see  Elsey  v.  Odd  Fellows'  Mut.  Relief  Assoc, 
142  Mass.  224,  225,  7  N.  E.  844)  ;  "families 
of  parishioners"  (see  In  re  Sargent,  15  P.  D. 
168,  170)  ;  "family  man"  in  army  or  navy 
(see  3  Cyc.  836);  "family  mansion"  (see 
In  re  Spurway,  10  Ch.  D.  230,  233,  48  L.  J. 
Ch.  213,  40  L.  T.  Rep.  N.  S.  377,  27  Wkly. 
Rep.  302)  ;  "  familv  for  which  he  provides" 
(see  Cantrell  v.  Connor,  6  Daly   (N.  Y.)  224, 


FAMILY— FAMILY  PR Y81GI AN      [19  CycJ    455 

"Wife  ;  Parent  and  Child.  Agreement,  see  Family  Ageeement.  Allowance 
to,  see  ExEOUTOES  and  Administeatoes.  Arrangement,  see  Family  Agreement. 
As  Beneficiary  in  Insurance  Policy,  see  Insueanoe.  Bible,  see  Family  Bible. 
Descent  and  Inheritance,  see  Descent  and  Disteibution.  Devises  and  Bequests 
to,  see  Wills.  Evidence  of  Pedigree  and  Kelationsliip,  see  Evidence.  Exemp- 
tion of  Property,  see  Exemptions  ;  Homesteads.  Expenses,  see  Husband  and 
Wife.  Freedom,  see  Family  Feeedom.  Graveyard,  see  Cemeteeibs.  Head  of, 
see  Exemptions  ;  Homesteads.  Homestead,  see  Homesteads.  Hotel,  see  Family 
Hotel.  ■  Library,  see  Exemptions.  Meeting,  see  Family  Meeting.  Name,  see 
Names.  Physician,  see  Family  Physician.  Picture,  see  Exemptions.  Eelation, 
see  Family  Relation.  Relations,  see  Husband  and  Wife.  Service  of  Process 
by  Leaving  With  Members  of,  see  Peocess.  Settlement,  see  Family  Ageee- 
ment.    Ticket,  see  Excursion  Ticket.    Use  of,  see  Family  Use.) 

FAMILY  AGREEMENT,  ARRANGEMENT,  or  SETTLEMENT,  An  agreement 
made  between  a  father  and  his  son  or  children,  or  between  brothers,  to  dispose 
of  property  in  a  different  manner  from  what  would  otherwise  take  place."' 
(Family  Agreement,  Arrangement,  or  Settlement :  In  General,  see  Compromise 
AND  Settlement.  Between  Heirs  and  Distributees,  see  Descent  and  Dis- 
tribution. Between  Heirs  and  Devisees  and  Legatees,  see  Wills.  Partition 
Agreement,  see  Paetition.) 

Family  bible,  a  bible  containing  a  written  record  of  the  births,  deaths, 
and  marriages  of  the  persons  composing  a  family.^  (Family  Bible :  As  Evidence 
of  Pedigree  and  Relationship,  see  Evidence.) 

FAMILY  EXPENSES.     See  Husband  and  Wife. 

Family  freedom.  In  domestic  relations,  freedom  from  family  ties."  (See, 
generally,  Divoece.) 

FAMILY  GRAVEYARD.     See  Cemeteeies. 

Family  hotel,  a  hotel  which  is  not  designed  for  the  accommodation  of 
transient  guests  or  casual  boarders,  but  one  in  which  rooms  and  suites  are  taken 
by  families  or  individuals  for  some  period.^'    (See,  generally,  Innkeepees.) 

FAMILY  LIBRARY.     See  Exemptions. 

FAMILY  MEETING.  An  institution  of  the  laws  of  Louisiana,  being  a  council 
of  the  relatives  (or,  if  there  are  no  relatives,  of  the  friends)  of  a  minor,  for  the 
purpose  of  advising  as  to  his  affairs  and  the  administration  of  his  property."* 
(See,  generally,  Guaedian  and  Ward  ;  Infants.) 

FAMILY  NAME.     See  Names. 

FAMILY  PHYSICIAN."     A  phrase  having  no  technical  signification  but  which 

226 )  ;   "  family  of  "    ( see  Smith  v.  Wildman,  certain  families  "    ( see  Liley  v.  Hey,  1  Hare 

37  Conn.  384,  387;   Shutesbury  %.  Oxford,  16  580,  6  Jur.  756,  11  L.  J.  Ch.  415,  23  Eng.  Oh. 

Mass.   102,   104;   Supreme  Lodge  K.  of  H.  v.  580)  ;   "to  have  stated  aa  to  'his  family'" 

Narin,  60  Mich.  44,  53,  26  N.  W.  826;  In  re  (see  People  v.   Feilen,  58   Cal.   218,   225,   41 

Walley,  11  Nev.  260,  263;  Goode  v.  State,  16  Am.  Eep.  258)  ;   "used  in  the  family"    (see 

Tex.  App.  411,  414);  "family  relations"  (see  Fitzgerald  v.  McCarty,  55   Iowa  702,  705,  8 

9   Cyc.  456)  ;   "family  residence"    (see  Sonn  N.  W.  646)  ;  "warranted  a  family  to  live  in 

V.  Heilberg,  38  N.  Y.  App.  Div.  515,  517,  56  said  house  throughout  the  year"    (see  Poor 

N.  Y.  Suppl.  341)  ;  "having  a  family"    (see  v.  Humboldt  Ins.  Co.,  125  Mass.  274,  275,  28 

Woodworth   v.   Comstoek,    10   Allen    (Mass.)  Am.  Eep.  228).     See  also,  generally.  Wills. 

425);  "  hvdra  headed  family "  (see  Kidenour-  59.  Willey  v.  Hodge,   104  Wis.   81,  84,  80 

Baker  Grocery  Co.  v.  Monroe,   142  Mo.   165,  N.  W.  75,  76  Am.  St.  Rep.  852  [citing  Baker 

170,  43  S.  W.  633)  ;  "person  with  a  family"  v.  Pyatt,  108  Ind.  61,  9  N.  E.  112].     See  also 

(see  Wilson  i:  Wilson,  101  Ky.  731,  735,  42  Bouvier  L.  Diet.;  8  Cyc.  504. 

S.  W.   404,    19   Ky.  L.   Rep.   925);    "sister's  60.  Rapalje  &  L.  L.  Diet, 

family"    (see  Doe   v.   Joinville,   3   East   172,  61.  People  v.  Smith,  200  111.  442,  66  N.  E. 

176;   Barnes  v.  Patch,  8  Ves.  Jr.  604,  605,  7  27,  93  Am.  St.  Rep.  206. 

Rev.  Rep.   127,  32  Eng.  Reprint  490);  "sup-  63.  Musgrave   v.    Sherwood,    54   How.    Pr. 

port  of  the  familv  "   (see  Goss  v.  Harris,  117  (N.  Y.)  338,  357. 

Ga.  345,  348,  43  S.  E.  734)  ;  "their  respective  63.  Black   L.    Diet.      See   also   Lemoine   v. 

families  accorrlinn-  to  senioritv "    (see  Lucas  Ducote,   45   La.   Ann.   857,   861,    12   So.   939; 

r    Goldsmid,  29  Bprv.  657,  660,  30  L.  J.  Ch.  In  re  Bothick,  44  La.  Ann.  1037,  1041,  11  So. 

93S.  7  Jur.  N.  S.  719,  4  L.  T.  Rep.  N.  S.  632,  712;   Elliott  v.  Elliott,  31  La.  Ann.  31,  34. 

9  Wklv.  Rep.  759)  ;  "to  distribute  amongst  64.  "The    phrase  ...  is   in   common   use, 
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has  been  applied  to  the  physician  who  usually  ^  attends,  and  is  consulted  by  the 
members  of  a  family  in  the  capacity  of  a  physician.^*  (See,  generally.  Physicians 
AND  Surgeons.) 

FAMILY  PICTURES."'     See  Exemptions. 

Family  relation.  That  relation  sustained  by  the  memberg  of  a  family 
towards  each  otlier  where  each  individual  works  for  the  benefit  and  comfort  of 
the  whole  family  and  without  any  expectation  of  receiving  compensation  or  pay 
outside  of  the  general  comforts  of  all.^ 

FAMILY  SETTLEMENT.     See  Family  Ageeement. 

family  TICKET,     See  Excuesion  Ticket. 

FAMILY  USE.  That  use  ordinarily  made  by  and  suitable  for  the  members  of 
a  household  whether  as  individuals  or  collectively.*' 

FANATICA  MANIA.  A  form  of  insanity,  characterized  by  a  morbid  state  of 
religious  feeling.™    (See,  generally.  Insane  Peesons.) 

Fancy.     Adapted  to  please  tlie  fancy  or  taste ;  ornamental.'' 

Fancy  bread.  A  term  sometimes  applied  to  bread  containing  milk,  butter, 
and  sugar.'^ 

fancy  word.     See  Teade-Maeks  and  Teade-ISTames. 

Farce.  A  short  dramatic  entertainment,  in  which  ludicrous  qualities-  are 
greatly  exaggerated  for  the  purpose  of  exciting  laughter ;  a  short  play  of  low 
comic  character." 

Farcy.  A  disease  of  horses  in  the  nature  of  scabies  (itch)  or  manv  eruptions 
of  the  skin.'^ 

Fare,  a  rate  of  charge  for  the  carriage  of  passengers.'^  (See,  generally, 
Caeeiees.) 

Farina,  a  term  applied  to  the  food  preparation  made  from  that  portion  of 
the  wheat  kernel  which  contains  the  largest  percentage  of  gluten.'* 

Farm."    As  a  noun,  a  body  of  land,  usually  under  one  ownership,  devoted 

and  has   not,   so   far   as   we  are  aware,   any  Rep.  N.  S.  816,  21  Wkly.  Rep.  848.     See  also 

technical  signification."    Price  v.  Phoanix  Mut.  Reg.   v.   Wood,   L.   R.   4  Q.    B.    559,   562,   10 

L.  Ins.  Co.,  17  Minn.  497,  10  Am.  Rep.  166.  B.  &  S.  534,  20  L.  T.  Rep.  N.  S.  654,  17  Wklv. 

65.  Reid  v.  Piedmont,  etc.,  L.  Ins.  Co.,  58  Rep.  850;  V.  V.  Bread  Co.  f.  Stubbs,  18  Cox 
Mo.  421,  424.  C.  C.  336,  339,  60  J.  P.  424,  74  L.  T.  Rep. 

66.  Price  v.  Phoenix  Mut.   L.   Ins.  Co.,   17  N.  S.  704. 

Minn.  497,  10  Am.  Rep.  166.  73.  Juvenile  Delinquents  Reformation  See. 

67.  See    McMicken    v.    McMicken    Univer-  v.  Diers,  60  Barb.   (!N.  Y.)    152,  156  Iquoting 
sity,  2  Am.  L.  Reg.  N.  S.  489,  490.  Webster  Diet.]. 

68.  Curry    v.    Curry,    {Pa.    1887)     11    Atl.  74.  Wirth    v.    State,    63    Wis.    51,    53,    22 
198,  199.  N.  W.  860,  where  it  is  said  that  the  diseaso 

69.  Bouvier  L.  Diet.     See  also  Spring  Val-  is  contagious. 

ley  Water  Works  v.   San  Francisco,  52   Cal.  75.  Chase   v.   New  York  Cent.   R.   Co.,  26 

111,  120.  N.   Y.   523,   526;    McNeal    Pipe,   etc.,   Co.   f. 

70.  Ekin    v.    McCracken,    11    Pliila.    (Pa.)  Rowland,  111  N.  C.  615,  624,  16  S.  W.  857, 
534,  540.  20  L.  R.  A.  743. 

71.  Webster  Int.  Diet.  In  common  acceptance,  when  used  in  rela- 
As  used  in  an  order  for  fancy  cranberries,      lion  to  common  carriers,  the  term  relates  to 

"  fancy  "  refers  to  quality,  and  does  not  mean  the  passengers,  and  not  to  freight.    The  word 

berries  of  a  particular  variety  or  possessing  "  compensation  "  embraces  both.    De  Grauw  «. 

any  one  unusual  quality,  but  generally  berries  Long  Island  Electric  R.   Co.,  43  N.  Y.  App. 

of    excellent    quality.      Cape    Cod    Cranberry  Div.  502,  508,  60  N.  Y.  Suppl.  163.     See  also 

Sales  Co.  v.  Whitney,  177  Mass,  385,  387,  59  8  Cyc.  403  note  88. 

N.  E.  70.  As  defined  by  statute,  the  term  includes  all 

Fancy  goods  will  include  firecrackers  and  sums  received  or  charged  for  the  hire,  fare, 

fireworks.     See  Barnum  v.  Merchants'  F.  Ins.  or   conveyance   of   passengers   upon   or   along 

Co.,  97  N,  Y.  188,  192.     .  any  railway.     St.  46  &  47  Vict.  c.  ,34,   §  8. 

Fancy,  taste,  or  judgment  see  9  Cyc.  618.  See  Railroad  Com'rs  v.  Portland,  etc.,  R.  Co., 

72.  Com.  V.  McArthur,  152  Mass.  522,  523,  63   Me.   269,   278,    18  Am.  Rep.   208    [quoted 
25  N.  E.  836.  in    Scofield   r.    Lake    Shore,   etc.,   R.    Co.,   43 

In   England   the   term   is    applicable    to   a  Ohio  St.  571,  594,  3  N.  E.  907,  54  Am.  Rep. 

species   of   bread   or   roll    which    is    different  846  note];   14  Cyc.  237  note  17;   6  Cyc.  570. 

from   the   ordinary   household   bread,   and   is  76.  Union  Nat.  Bank  v.  Seeberger,  30  Fed. 

made  of  a  finer  quality  of  flour  than  the  lat-  429,   where   the  term   is   construed   under   a 

ter.     Aerated   Bread   Co.   v.   Greg;g,   L.   R.   8  tariff  act. 

Q.  B.  355,  358,  42  L.  J.  M.  C.  117,  28  L.  T.  77.  Derivation.— The  word  is  derived  from 
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to  agriculture,  either  to  the  raising  of  crops,  or  pasture,  or  botli ;  ™  an  indefinite 
quantity  of  laud,  some  of  which  is  cultivated,'^  whether  it  be  large  or  small, 
isolated,  or  made  up  of  many  parcels ;  ^  for  a  farm  may  be  of  any  size,  of  any 
shape,  of  any  boundaries ;  may  include  less  than  one  lot,  or  comprise  several  lots 
or  parts  of  lots."  The  term  is  and  has  been  a  collective  one,  comprehending 
divers  things  collected  together,  whereof  one  is  a  messuage,  and  the  others  are 
the  lands,  meadows,  pastures,  woods,  commons,  and  other  things  lying  on  or 
appertaining  thereto.'*     As  a  verb,  as  used  in  a  lease  of  mineral  lands,  to  bring 


feorme,  an  old  Saxon  word  signifying  "  pro- 
visions "  (Kendall  v.  Miller,  47  How.  Pr. 
(N.  Y.)  446,  448);  "fwrme"  or  "  ferme," 
called  in  Latin  "  fimia."  Sheppard  Touehst. 
93  [quoted  in  Black  c.  Hill,  32  Ohio  St.  313, 
318]. 

A  primitive  meaning  of  the  term,  in  Eng- 
land, at  least,  was  agricultural  land  let  to  a 
tenant.  Lane  v.  Stanhope,  6  T.  R.  345,  348 
[quoting  Johnson  Diet.].  See  also  Respublica 
V.  Carmalt,  4  Yeates  (Pa.)  416,  417.  And  at 
still  earlier  times  the  word  was  used  as  the 
equivalent  of  "  rent  "  ( Black  L.  Diet. ) ,  which 
meaning  was  naturally  derived  from  the  origi- 
nal meaning  of  the  old  Saxon  word  feorme, 
viz.,  provisions,  because  the  rent  was  paid  in 
provisions  produced  on  the  land;  and  from 
the  meaning  "  rent "  it  was  a  natural  transi- 
tion to  have  the  word  signify  the  very  estate 
or  lands  rented.  Kendall  v.  Miller,  47  How. 
Pr.   (N.  Y.)  440,  448. 

In  more  modern  times  the  word  has  re- 
ceived a  more  extended  signification,  and  now 
denotes,  in  this  country,  both  in  a  popular 
and  legal  sense,  a  considerable  tract  of  land, 
devoted,  in  part  at  least,  to  cultivation,  with 
suitable  buildings,  and  under  the  super- 
vision of  a  single  occupant,  regardless  of 
the  nature  or  extent  of  his  tenure.  Kendall 
r.  Miller,  47  How.  Pr.  (N.  Y.)  446,  448  {cit- 
ing Burrill  L.  Diet.]. 

Construed  in  connection  with  an  insurance 
policy  see  Johnson  v.  London  Guarantee,  etc., 
Co.,  115  Mich.  86,  91,  72  N.  W.  1115,  69  Am. 
St.  Rep.  549,  40  L.  R.  A.  440. 

Distinguished  from  "estate"  in  Den  v. 
Sayre,  3  N.  J.  L.  598. 

78.  People  v.  Caldwell,  142  111.  434,  441,  32 
N.  E.  691;  Worley  v.  Naylor,  6  Minn.  192,  202 
[quoting  Webster  Diet.]. 

79.  State  v.  Kennerly,  98  N.  C.  657,  659,  4 
S.  E.  47  [citing  Burrill  L.  Diet.];  Com.  f. 
Carmalt,  2  Binn.   (Pa.)  235,  238. 

"The  term  ...  as  to  extent,  is  indefinite 
and  ambiguous."  Doolittle  v.  Blakesley,  4 
Day  (Conn.)   266,  271,  4  Am.  Dec.  218. 

80.  In  re  Drake,  114  Fed.  229,  231,  where 
it  is  said :  "  For  a  long  time  after  the  words 
began  to  be  used  in  an  agricultural  sense, 
they  were  applied  to  lands  held  on  lease,  and 
'  demise,  lease,  and  to  farm  let '  are  still  the 
operative  words  of  a  lease,  but  they  are,  in 
modern  use,  applied  without  respect  to  nature 
of  tenure.  Robinson  Crusoe  says,  '  I  farmed 
upon  my  own  land,'  so  it  appears  that  the 
words  have  been  used  in  their  present  sense 
for  nearly  200  years." 

A  single  farm. — "Any  considerable  tract,  or 
a  number  of  smaller  tracts  of  land,  set  apart 
for  cultivation  by  a  single  occupant,  whether 


as  a  tenant  or  owner,  and  upon  which  he  re- 
sides, even  thovigh  disconnected  and  separated 
by  the  lands  of  adjoining  owners,  if  used  to- 
gether, would  be  regarded  as  constituting  a 
single  farm;  and,  if  sufficiently  identified,  the 
whole  would  undoubtedly  pass  under  the  word 
'  farm,'  in  a  testamentary  devise."  Kendall  v. 
Miller,  47  How.  Pr.  (N.  Y.)  446,  448  [citing 
Jackson  r.  White,  8  Johns.  (N.  Y.)  59;  Good- 
title  r.  Paul,  2  Burr.  1089;  Goodtitle  v. 
Southern,  1  M.  &  S.  299]. 

81.  Pepper  v.  O'Dowd,  39  Wis.  538,  547. 
As  synonymous  with  "  lot "  see   Saunders 

V.  Springsteen,  4  Wend.   (N.  Y.)   429,  431. 

Not  confined  to  inclosures,  as  used  in  a 
statute  to  prevent  the  firing  of  "  woods, 
marshes  and  prairies."  Finley  v.  Langston, 
12  Mo.  120,  123. 

When  will  not  include  a  detached  parcel 
of  woodland  see  Allen  v.  Richards,  5  Pick. 
(Mass.)  512,  514. 

82.  Wrotesley  v.  Adams,  1  Plowd.  187,  195. 
See  also  Aldrich  v.  Gaskill,  10  Cush.  (Mass.) 
155,  158;  Bell  v.  Woodward,  46  N.  H.  315, 
333  [citing  Cruise  Dig.  tit.  "  Deed,''  c.  20, 
§  41 ;  Bouvier  L.  Diet.]  ;  In  re  Bright-Smith, 
31  Ch.  D.  314,  317,  55  L.  J.  Ch.  365,  54  L.  T. 
Rep.  N.  S.  47,  34  Wkly.  Rep.  252  [quoting 
Wharton  L.  Diet.]  ;  Sheppard  Touehst.  93 
[quoted  in  Black  v.  Hill,  32  Ohio  St.  313, 
318]. 

Does  not  include  the  stock  and  tools  on 
the  farm.  See  Hallett  v.  Taylor,  177  Mass. 
6,  8,  58  N.  E.  154. 

In  connection  with  other  words  the  word 
"  farm "  has  often  received  judicial  inter- 
pretation ;  as  for.  example  as  used  in  the  fol- 
lowing phrases :  "All  my  messuages,  farms, 
lands,  tenements  "  ( see  Doe  v.  Lucan,  9  East 
448,  460.  See  also  Hall  v.  Fisher,  1  Coll. 
48,  53,  8  Jur.  119,  28  Eng.  Ch.  48;  Arkell  v. 
Fletcher,  3  Jur.  1099,  10  Sim.  299,  116  Eng. 
Ch.  299;  Portman  v.  Mill,  3  Jur.  356,  357,  8 
L.  J.  Ch.  161;  Stone  v.  Greening,  13  Sim. 
390,  392,  36  Eng.  Ch.  390;  Cullum  v.  Ryder, 
7  Taunt.  341,  2  E.  C.  L.  391 ;  Lane  v.  Stan- 
hope, 6  T.  R.  345,  352);  "all  my  farms" 
(see  Lambert  v.  Paine,  3  Cranch  (U.  S.)  96, 
97,  131,  2  L.  ed.  377);  "farm  and  lands" 
(see  In  re  Bright-Smith,  31  Ch.  D.  314,  317, 
55  L.  J.  Ch.  365,  54  L.  T.  Rep.  N.  S.  47,  34 
Wklj'.  Rep.  252);  "farm  buildings"  (see 
O'Neil  v.  Pleasant  Prairie  Mut.  F.  Ins.  Co., 
71  Wis.  621,  623,  38  N.  W.  345;  Wiltshear 
V.  Cottrell,  1  E.  &  B.  674,  690,  17  Jur.  758, 
22  L.  J.  Q.  B.  177,  72  E.  C.  L.  674)  ;  "  farm  " 
or  "homestead  farm"  (see  Locke  v.  Rowell, 
47  N.  H.  46,  51;  17  Cyc.  683)  ;  "farm  pur- 
poses" (see  In  re  Gerard,  [1893]  3  Ch.  252, 
259,  63  L.  J.  Ch.  23,  69  L.  T.  Rep.  N.  S.  393)  ; 
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tlie  minerals  up  to  light  for  purposes  of  commerce,  and  make  them  profitable  to 
lessor  and  lessee.*'  (See  Faem  ;  Faemee  ;  Faeming  ;  and,  generally,  Ageicultuee  ; 
Ceops.) 

Farm  crossing.     See  Eaileoads. 

Farmer."  A  person  engaged  in  the  tillage  of  the  soil ;  ^  an  Ageicultueist, 
q.  v.,  a  husbandman ;  ^^  a  man  who  cultivates  a  considerable  tract  of  land."  (See 
Faem  ;  and,  generally,  Ageicultuee.) 

FARMING  LANDS.     See  Homesteads  ;  Taxation. 

Farming  neighborhood,  a  region  in  which  there  are  several  tracts  of 
farming  land  with  a  proximity  of  location,  and  which  can  be  regarded  as  a  whole 
with  reference  to  some  common  interests,  although  they  are  distinct  in  bounda- 
ries, and  held  in  individual  proprietorship.**     As  used  in  a  statute  relative  to  irri- 


"  farm  servants  "  (see  In  re  Gerard,  [1893] 
3  Ch.  252,  263,  63  L.  J.  Ch.  23,  69  L.  T.  Rep. 
N.  S.  393);  "farm  whereon  I  live"  (see 
Wheeler  v.  Randall,  6  Mete.  (Mass.)  529, 
533;  Aldrick  v.  Gaskill,  10  Cush.  (Mass.) 
155,  157.  See  also  Willard  v.  Moulton,  4 
Me.  14,  16;  Kimball  v.  Schoff,  40  N.  H.  190, 
195;  Jackson  v.  Sill,  11  Johns.  (N".  Y.)  201, 
215,  6  Am.  Dec.  363);  "home  farm"  (see 
Doolittle  V.  Blakesley,  4  Day  (Conn.)  265, 
272,  4  Am.  Dec.  218;  Downes  v.  Long,  79 
Md.  382,  383,  29  Atl.  827;  Wheeler  v.  Ran- 
dall, 6  Mete.  (Mass.)  529,  533)  ;  "homestead 
farm"  (see  Bell  v.  Sawyer,  32  N.  H.  72,  80; 
Woodman  v.  Lane,  7  N.  H.  241,  243 ;  Barnard 
V.  Martin,  5  N.  H.  536,  537;  Den  v.  Sayre,  3 
N.  J.  L.  598,  602).  See  also  Abbott  v.  Pike, 
33  Me.  204,  206;  Auburn  Cong.  Church  v. 
Walker,  124  Mass.  69,  70;  Winn  «.  Cabot, 
18  Pick.  (Mass.)  553,  555;  Gafney  v.  Keni- 
son,  64  N.  H.  354,  356,  10  Atl.  706;  Hunt  v. 
Haven,  56  N.  H.  87,  99;  Peaslee  v.  Gee,  19 
N.  H.  273,  277 ;  Evens  v.  Griscom,  42  N.  J.  L. 
576,  593,  36  Am.  Rep.  542;  Saunders  v.  Spring- 
steen, 4  Wend.  (N.  Y.)  429,  431;  Respublica 
V.  Carmalt,  4  Yeates  (Pa.)  416,  417;  Whit- 
field V.  Langdale,  1  Ch.  D.  61,  79,  45  L.  J. 
Ch.  177,  33  L.  T.  Rep.  N.  S.  592,  24  Wkly. 
Rep.  313;  Haines  v.  Welch,  L.  R.  4  C.  P.  91, 
92  note,  38  L.  J.  C.  P.  118,  19  L.  T.  Rep. 
N.  S.  422,  17  Wkly.  Rep.  163;  Goodtitle  v. 
Paul,  2  Burr.  1089,  1093;  Dormer  v.  Clarke, 
Dyer  110a,  1106;  Beadle's  Case,  3  Leon.  159; 
Newton  v.  Wilmot,  10  L.  J.  Ex.  476,  478,  8 
M.  &  W.  711;  Goodtitle  v.  Southern,  1  M.  &  S. 
299,  301;  Browning  ■;;.  Beston,  1  Plowd.  131, 
132;  Holdfast  v.  Pardoe,  2  W.  Bl.  975. 

83.  Anderson  L.  Diet,  iciting  Price  v. 
Nicholas,  19  Fed.  Cas.  No.  11,415,  4  Hughes 
616,  619]. 

"  Farming "  is  the  business  of  cultivating 
land,  or  employing  it  for  the  purposes  of 
husbandry.  Wulbern  v.  Drake,  120  Fed.  493, 
495,  56  C.  C.  A.  643;  In  re  Drake,  114  Fed. 
229,   231. 

"Farming"  may  not  be  called  a  trade  see 
Leeds  v.  Freeport,  10  Me.  356,  359. 

In  connection  with  other  words  the  word 
"farming"  has  often  received  judicial  inter- 
pretation ;  as  for  example  as  used  in  the  fol- 
lowing phrases:  "Farming  buildings"  (see 
Cooke  i:  Cholmondeley,  4  Drew.  326,  327,  6 
Wklv-  Rep.  802 )  ;  "  fanning  men  "  ( see  Rey- 
nold's r.  Whelan,  16  L.  J.  Ch.  434,  435); 
"  farming  stock  "   (see  In  re  Eoose,  17  Ch.  D. 


696,  700,  50  L.  J.  Ch.  197,  43  L.  T.  Rep. 
N.  S.  719,  29  Wkly.  Rep.  230;  Harvey  v. 
Harvey,  32  Beav.  441,  444;  Vaizey  v.  Rey- 
nolds, 6  L.  J.  Ch.  O.  S.  172,  5  Russ.  12,  29 
Rev.  Rep.  4,  5  Eng.  Ch.  12,  38  Eng.  Reprint 
931). 

84.  The  word  has  "  a  well  recognized  mean- 
ing." O'Neil  V.  Pleasant  Prairie  Mut.  F.  Ins. 
Co.,  71  Wis.  621,  623,  38  N.  W.  345. 

Distinguished  from  "herder"  in  Hooker  v. 
McAllister,  12  Wash.  46,  49,  40  Pae.  617. 

Distinguished  from  "laborer"  in  Reg.  v. 
Cleworth,  4  B.  &  S.  927,  933,  9  L.  T.  Rep. 
N.  S.  682,  12  Wkly.  Rep.  375,  116  E.  C.  L. 
927. 

Distinguished  from  "planter"  in  In  re 
Drake,  114  Fed.  229,  231. 

Is  included  under  term  "  employer."  See  15 
Cyc.  1034. 

Farmers'  exemption  from  involuntary 
bankruptcy  proceedings  see  5  Cyc.  285. 

Binding  out  children  to  farmers  see  3  Cyc. 
545  note  26. 

85.  Wulbern  v.  Drake,  120  Fed.  493,  495, 
56  C.  C.  A.  643;  Webster  Diet,  [quoted  in 
In  re  Slade,  122  Cal.  434,  437,  55  Pac.  158]. 

86.  Webster  Diet,  [quoted  in  In  re  Slade, 
122  Cal.  434,  437,  55  Pac.  158,  where  it  is 
said :  "  The  followers  of  this  ancient  and 
honorable  occupation  may  call  themselves 
horticulturists,  or  viticulturists,  or  garden- 
ers, but  they  are  farmers,  and  their  occu- 
pation is  that  of  farming  as  contemplated 
by  the  statute  "]. 

87.  O'Neil  v.  Pleasant  Prairie  Mut.  F.  Ins. 
Co.,  71  Wis.  621,  624,  38  N.  W.  345,  where 
it  is  said :  "  Whether  it  is  necessary  that 
he  should  till  practically  I  am  not  quite 
certain;  but  at  least  a  man  is  not  called 
a  '  farmer,'  and  his  place  is  not  called  a 
'  farm,'  unless  he  has  some  considerable  tract 
of  land,  and  cultivates  it,  or  uses  it  in  some 
one  of  the  usually  recognized  ways  of 
farming." 

88.  Lindsav  Irr.  Co.  v.  Mehrtens,  97  Cal. 
676,  680,  32  Pac.  802,  where  it  is  said :  "  Its 
extent  need  not  be  characterized  by  fixed 
boundaries,  nor  is  its  existence  determined 
by  any  definite  number  of  proprietors,  and 
while  a  tract  of  land,  though  large  in  extent, 
might,  if  held  in  different  proprietorships, 
constitute  a  neighborhood,  yet  it  would  not 
if  it  were  held  in  single  ownership."  See 
also  Aliso  Water  Co.  v.  Baker,  95  Cal.  268, 
269,    30    Pac.    537. 
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gation,  a  term  wliicli  implies  more  than  one  farm.*'  (See  Fakm  ;  and,  generally, 
Agrioultuee.) 

FARMING  ON  SHARES.     See  Landlord  and  Tenant. 

FARMING  TOOLS  AND  UTENSILS.  A  term  wliicli  ha8  no  well-defined  legal 
signification,  bnt  is  snsceptible  to  divers  meanings,  and  is  applicable  to  the  various 
implements  nsed  in  different  branches  of  farming.*'  (See  Farm  ;  Farmer  ;  and, 
generally,  Agriculture.) 

Farm  let.  Operative  terms  in  leases;''  technical  words  in  a  lease  creating 
a  term  for  years.*^     (See,  generally.  Estates  ;  Landlord  and  Tenant.) 

Farm  out.  In  conveyancing,  to  lease.'^  (See,  generally,  Estates  ;  Landlord 
AND  Tenant.) 

Farm  product,  a  term  applicable  to  an  article  which  is  produced  by  the 
soil,  either  nnder  cultivation,'*  or  by  nature,'^  by  labor  or  otherwise,  and  of  sponta- 
neous growth."  Under  some  circumstances  tlie  term  will  embrace  animals." 
And  it  has  even  been  said  to  embrace  meat,'*  manure,  and  cord-wood."  (See 
Emblements  ;  Farm  ;  and,  generally,  Agrioultuee.) 

Faro.     See  Gaming. 

Faro  bank.     See  Gaming. 

FARVAND.     In  maritime  language,  a  term  meaning  to  travel  by  water.' 


89.  Lux  V.  Haggin,  69  Cal.  255,  305,  10 
Pac.   674. 

90.  Its  meaning  is  dependent  on  circum- 
stances, and  may  be  explained  by  extrinsic 
evidence.  Rugg  v.  Hale,  40  Vt.  138,  144. 
See  also  In  re  Baldwin,  71  Cal.  74,  78,  12 
Pac.  44 ;  Voorhees  v.  Patterson,  2,0  Kan.  '555, 
556;  Hall  v.  Nelson,  59  N.  H.  573;  Muse 
f.  Darrah,  2  Ohio  Dec.  (Reprint)  604,  606, 
4  West.  L.  Month.  149;  Royston  v.  McCul- 
ley,  (Tenn.  Ch.  App.  1900)  59  S.  W.  725, 
730,  52  L.  R.  A.  899;  Humphrey  v.  Taylor, 
45  Wis.  251,  253,  30  Am.  Rep.  738. 

91.  Steel  V.   Frick,  56  Pa.   St.   172,   174. 

92.  Bouvier  L.  Diet,  [citing  Coke  Litt. 
456].  See  also  In  re  Drake,  114  Fed.  229, 
231. 

The  terms  are  said  to  te  equivalent  to  a 
contract,  a  writing  obligatory,  or  parol  prom- 
ise, according  as  it  is  sealed  or  not.  Magee 
V.  Fisher,  8  Ala.  320,  322. 

93.  State  v.  Richmond,  etc.,  R.  Co.,  72 
N.  C.  634,  637. 

94.  As  for  instance  wheat  (State  v.  Ken- 
nerly,  98  N.  C.  657,  659,  4  S.  E.  47  [citing 
Burrill  L.  Diet.]  ;  Union  Nat.  Bank  v.  Ger- 
man Ins.  Co.,  71  Fed.  473,  475,  18  C.  C.  A. 
203),  corn  (West  v.  Moore,  8  East  339,  343), 
pineapple  plants  (Long  v.  State,  42  Fla.  509, 
515,  28  So'.  775),  Indian  corn,  rye,  barley, 
cotton,  fruits,  vegetables,  and  the  like  (State 
V.  Kennerly,  98  N.  C.  657,  659,  4  S.  E.  47). 

"A  mill  situate  on  a  farm  is  not  a  product 
of  it  —  it  is  not  the  result  of  the  cultivation 
of  the  soil  —  it  is  not  essential  to  it  —  it 
is  a  structure  enclosing  machinery  for  the 
purposes  of  manufacture,  transformation,  not 
transmutation,  and  its  earnings  —  the  tolls 
—  are  not  products  of  the  owner's  farm,  but 
the  products  of  the  farms  of  other  people, 
and  the  clause  in  question  clearly  does  not 
therefore  embrace  them.  A  grist  mill  is 
no  more  a  part  of  the  farm  than  a  cotton  mill, 
a  cotton  gin,  a  blacksmith-shop,  or  other 
structure  or  machinery  erected  on  it  for  the 
purposes  of  manufacture.  The  earninars  of 
such   things   are   not   of  the   product   of  the 


farm,  in  the  sense  of  the  statute."     State  v. 
Kennerly,  98  N.  C.  657,  659,  4  S.  E.  47. 

That  the  words  "  stock  on  the  farm "  as 
used  in  a  devise  carried  the  standing  crops 
of  corn  growing  there  at  the  time  of  the 
testator's  death  see  West  v.  Moore,  8  East 
339,  343. 

95.  As  hay.  State  v.  Kennerly,  98  N.  C. 
657,  659,  4  S.  E.  47;  Philadelphia  v.  Davis, 
6  Watts  &  S.   (Pa.)   269,  279. 

96.  State  v.  Kennerly,  98  N.  C.  657,  659, 
4  S.  E.  47  [citing  Burrill  L.  Diet.]. 

" '  The  products  of  his  own  farm '  are  such 
as  are  produced  by  him  who  so  owns  and  cul- 
tivates a  farm."  State  v.  Kennerly,  98  N.  C. 
657,  659,  4  S.  E.  47  [citing  Burrill  L.  Diet.]. 

97.  As  for  instance  horses,  swine,  sheep 
(State  V.  Kennerly,  98  N.  C.  657,  659,  4 
S.  E.  47 ;  Philadelphia  v.  Davis,  6  Watts  &  S. 
(Pa.)  269,  279),  cattle  (State  v.  Kennerly, 
98  N.  C.  657,  659,  4  S.  E.  47),  and  neat 
cattle  (Philadelphia  v.  Davis,  6  Watts  &  S. 
(Pa.)  269   279). 

98.  State  v.  Spaugh,  129  N.  C.  564,  568, 
40  S.  E.  60,  holding  that  a  bona  fide  farmer 
who  peddles  meat,  produced  from  animals 
raised  or  fattened  on  his  farm,  is  not  within 
the  purview  of  an  act  requiring  the  payment 
of  a  tax  by  persons  engaged  in  buying  and 
selling  fresh  meats.  The  court  said :  "  What 
this  law  contemplates  is  that  the  meat  in 
its  essential  character  must  be  the  product 
of  the  land  owned  or  worked  by  the  man  who 
seeks  to  peddle  it."  But  see,  however,  Phila- 
delphia V.  Davis,  6  Watts  &  S.  (Pa.)  269, 
279,  where  the  court  said :  "  The  ox  is 
the  produce  of  the  farm;  beef  is  the  produce 
of  the  slaughter-house  and  the  shambles.  It 
is  manufactured  by  the  professional  skill  of 
an  artisan,  whose  business  is  as  distinct 
from  that  of  a  farmer,  as  is  that  of  a  flax- 
dresser  or  a  wool-comber." 

99.  Philadelphia  v.  Davis,  6  Watts  &  S. 
(Pa.)   269,  279. 

1.  It  is  compounded  of  "  fare,"  a  verb  sig- 
nifying "  to  travel,"  and  "  vand,"  meaning 
"  by  water."     Gether  v.  Capper,  18  C.  B.  866, 
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FARVANDA.     Literally  "  navigation  "  or  "  sea,"  "  passage  by  sea." ' 

FAST.^     Moving  rapidly  ;  quick  in  motion  ;  rapid ;  swift.* 

FAST  ESTATE.     A  term  sometimes  used  in  wills,  meaning  real  property." 

FAST  FREIGHT  LINES.     See  Caeeiees. 

Fast  writ  of  error.     See  Appeal  and  Eeeoe. 

FATETUR  FACINUS  QUI  JUDICIUM  FUGIT.  A  maxim  meaning  "He  who 
flees  judgment  confesses  his  guilt."  *     (See,  generally,  Ceiminal  Law.) 

Father.''  The  male  parent ;  a  male  who  has  begotten  a  child,  also  an 
adopted  father,  or  a  male  ancestor  more  remote  than  a  parent.^  (Father :  In 
General,  see  Paeent  and  Child.  Adoptive,  see  Adoption.  Inheritance,  see 
Descent  and  Disteibution.  Support  and  Maintenance,  see  Paeent  and  Child  ; 
Paupees.) 

Fathom.  When  used  in  the  measurement  of  land,  a  word  which  is  to  be 
understood  as  meaning  a  square  fathom,  but  in  its  common  usage  an  integral  part 
of  a  unit  of  land  measure.' 

FATUUS  PR.ESUMITUR  QUI  IN  PROPRIO  NOMINE  ERRAT.  A  maxim  mean- 
ing "A  man  is  presumed  to  be  simple  who  makes  a  mistake  in  his  own  name."  "" 

FAUCES.  TERR.3S.     See  Navigable  Watees. 

FAULT.  Negligence."  (Fault:  In  General,  see  Negligence.  In  Navi- 
gation, see  Collision.) 

FAULTS.     See  Sales. 

FAUTORES.     Favourers.'^ 

FAVOR.''  Partiality;  bias;  affection."  (Favor:  Challenge  for,  see  Geand 
Jueies  ;  Juries.     See  also  Challenge.) 

FAVORABILIA    IN    LEGE  SUNT    FISCUS,   DOS,   VITA,   LIBERTAS.     A   maxim 


S80,  2  Jur.  N.  S.  789,  25  L.  J.  C.  P.  260,  4 
Wkly.  Eep.  644,  86  E.  C.  L.  866. 

3.  Gether  v.  Capper,  18  C.  B.  866,  870,  2 
Jur.  N.  S.  789,  25  L.  J.  C.  P.  260,  4  Wkly. 
Rep.  644,  86  E.  C.  L.  866. 

3.  "  '  Fast '  and  '  loose  '  are  relative  terms 
and  might  mean  one  thing  in  one  place  and 
quite  another  thing  in  another  place."  Sand- 
wich Enterprise  Co.  v.  Joliet  Mfg.  Co.,  91 
Fed.  254,  255,  33  C.  C.  A.  491. 

Fast  fish. —  By  the  usage  of  the  whale  fish- 
ery a  fish  is  to  be  considered  as  a  fast  fish 
which  is  attached  by  any  means  (such  as  the 
entanglement  of  the  line  aroimd  it,  etc.)  to 
the  boat  of  the  first  striker,  though  the 
harpoon  does  not  continue  in  the  body  of 
the  fish.  See  Hogarth  v.  Jackson,  2  C.  &  P.  595, 
12  E.  C.  L.  753;  Fennings  v.  Grenville,  1 
Taunt.  241,  243,  9  Rev.  Rep.  760.  "The  pe- 
culiar mode  of  fishing  has  been  commonly 
called  drog-fishing."  Aberdeen  Arctic  Co.  v. 
Sutter,  6  L.  T.  Rep.  N.  S.  229,  231,  4  Macq. 
355,   10  Wkly.  Rep.  516. 

4.  "  This  is  the  meaning  usually  given  the 
word."  Webster  Diet,  [quoted  in  South  Cov- 
ington, etc.,  R.  Co.  1-.  Beatty,  50  S.  W.  239, 
20  Ky.  L.  Rep.  1845]. 

"As  fast  as  steamer  can  deliver  "  see  Hul- 
then  V.  Stewart  &  Co.,  [1903]  A.  C.  389,  394, 

8  Com.  Cas.  297,  72  L.  J.  K.  B.  917. 

A  "  very  fast "  train  see  Indianapolis,  etc., 
R.  Co.  V.  Peyton,  76  III.  340,  341. 

"  Fastest  passenger  train  service  "  see  Taflfe 
V.  Oregon  R.  Co.,  41  Greg.  64,  71,  67  Pac. 
1015,  68  Pac.  732,  58  L.  R.  A.  187. 

5.  Brown  L.  Diet.     See  also  Lewis  v.  Smith, 

9  N.  Y.  .502,  510,  61  Am.  Dee.  706;  Jackson 
r.  Merrill,  6  Johns.  (N.  Y.)  185,  191,  5  Am. 
Dec.  213. 


6.  Bouvier  L.  Diet,  {citing  Best  Pres. 
§   248;   3  Inst.   14]. 

Applied  in  Foster's  Case,  11  Coke  56a,  606; 
Foxley's  Case,  5  Coke  109a,  1096. 

7.  Distinguished  from  "parent"  in  Lantz- 
nester  v.  State,  19  Tex.  App.  320,  321. 

8.  Lind  v.  Burke,  56  Nebr.  785,  790,  77 
N.  W.  Hi '[.citing  Century  Diet.;  Webster 
Int.  Diet.]. 

9.  Nahaolelau  v.  Kaaahu,  9  Hawaii  600, 
601. 

10.  Bouvier  L.  Diet. 

Applied  in  Van  Alst  v.  Hunter,  5  Johns. 
Ch.   (N.  Y.)    148,  161. 

11.  Louisville,  etc.,  R.  Co.  v.  Berry,  2  Ind. 
App.  427,  28  N.  E.  714,  716,  where  it  is  said: 
"  Modern  lexicography  authorizes  the  use 
of  this  word  in  the  same  sense  as  '  negligence.' 
The  Century  Dictionary  gives  it  the  fol- 
lowing,, among  other,  meanings:  'An  error 
or  defect  of  judgment  or  conduct;  any  devia- 
tion from  prudence,  rectitude,  or  duty;  any 
short-coming  or  neglect  of  care  or  perform- 
ance resulting  from  inattention,  incapacity,  or 
perversity,  a  wrong  tendency,  course,  or  act.'  " 

12.  Miller  v.  Knox,  4  Bing.  N.  Cas.  572, 
605,  6  Scott  1,  33  E.  C.  L.  865. 

13.  "Favorem  vitas"  see  State  v.  Schieler, 
4  Ida.  120,  130,  37  Pac.  272. 

14.  Burrill  L.  Diet. 

"In  favor  of"  see  Myer  v.  Decroix,  [1891] 
A.  C.  520,  526;  Gillam  v.  Taylor,  L.  R.  16 
Eq.  581,  584,  42  L.  J.  Ch.  674,  28  L.  T.  Rep. 
N.  S.  833,  21  Wkly.  Eep.  823;  Manchester, 
etc.,  R.  Co.  V.  Denaby  Colliery  Co.,  54  L.  J. 
Q.  B.  103,  111. 

"  Verdict  of  the  party  you  desire  to  favor  " 
see  Pittsburgh,  etc.,  R.  Co.  r.  Burton,  139 
Ind.   357,  369,   37  N.  E.   150,  38   N.  E.   594. 
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meaning  "  Things  favourably  considered  in  law  are  the  treasury,  dower,  life, 
liberty."  '= 

FAVORABILIORES  REI  POTIUS  QUAM  ACTORES  HABENTUR.  A  maxim  mean- 
ing "  Defenders  are  held  to  be  in  a  more  favourable  position  than  pursuers."  '^ 

FAVORABILIORES  SUNT  EXECUTIONES  ALUS  PROCESSIBUS  QUIBUSCUNQUE. 
A  maxim  meaning  "  Executions  are  preferred  to  all  other  processes  whatever."  " 

FAVORABLE.     Convenient,"  q.  i). 

Favorably.  In  a  favorable  manner;  with  friendly  disposition  or  indul- 
gence ;  Conveniently,  q.  v. ;  Advantageously,''  q.  v. 

FAVORES  AMPLIANDI  SUNT;  ODIA  RESTRINGENDA.  A  maxim  meaning 
"  Favorable  inclinations  are  to  be  enlarged  ;  animosities  restrained."  ^ 

Fealty.  In  feudal  law,  the  obligation  of  fidelity  which  the  tenant  owed  to 
his  lord.^i 

Feasible.  Capable  of  being  done,  performed,  or  effected ;  tliat  may  be 
accomplished  or  carried  out ;  practically  possible. ^^ 

FEATHER.^^  a  protrusion  from  the  inside  of  the  shell  of  the  cylinder  of  a 
cloth-printing  machine,  which  fits  a  groove  in  the  mandrel  and  keeps  it  from 
slipping  as  the  mandrel  revolves.^ 

Feather  bed.  In  domestic  use,  a  single  article  composed  of  a  quantity  of 
feathers  enclosed  in  a  bedtick.^^    (See,  generally,  Exemptions.) 

FED.^^     As  applied  to  cattle  or  hogs,  to  be  made  fit  for  market  by  feeding.^' 

Federal.  In  American  law,  belonging  to  the  general  government  or  union 
of  the  states ;  founded  on  or  organized  under  the  constitution  or  laws  of  the 
United  States.^  (Federal:  Court ^'  —  Jurisdiction  of,  see  Courts;  Removal  of 
Causes,  see  Removal  of  Causes.  Officer  in  General,  see  United  States  ; 
Ambassador  or  Consul,  see  Ambassadors  and  Consuls  ;  Attorney-General,  see, 
Attoeney-General  ;  Commissioner,  see  United  States  Commissioners  ;  District 
Attorney,  see  Prosecuting  Attorneys  ;  Land  Officer,  see  Publio  Lajjds  ;  Mar- 


15.  Wharton  L.  Lex.  {.citing  Jenkins  Cent. 
94]. 

16.  Trayner   Leg.   Max. 

Applied  in  Hunt  v.  Rousmanier,  8  Wheat. 
(U.  S.)  174,  195,  5  L.  ed.  589,  where  it  is  re- 
ferred to  as  a  "  maxim  of  the  civil  law." 

17.  Wharton  L.  Lex.  [citing  Coke  Litt. 
289]. 

18.  Century  Diet. 

"  Rates  as  favorable  as  '  furnished '  by  a 
certain  gas  company  in  another  city "  see 
Decatur  Gas-Light  Co.  v.  Decatur,  120  111. 
67,  69,  11  N.  E.  406. 

19.  Century    Diet. 

"  To  '  favourably  consider '  means,  having 
regard  to  the  surrounding  facts,  to  grant 
an  application."  Montreal  Gas  Co.  v.  Vasey, 
[1900]  A.  C.  595,  596,  599,  69  L.  J.  P.  C.  134, 
83  L.  T.  Rep.  N.  S.  233. 

20.  Bouvier  L.  Diet,  [citing  Jenkins  Cent. 
186]. 

21.  De  Peyster  v.  Michael,  6  N.  Y.  467,  499, 
57  Am.  Dee.  470,  where  it  is  said :  "  Escheat 
was  the  reversion  of  the  estate  on  a  grant  in 
fee  simple  upon  a  failure  of  the  heirs  of  the 
owner.  Fealty  was  annexed  to  an  attendant 
on  the  reversion.  They  were  inseparable. 
These  incidents  of  feudal  tenure  belonged  to 
the  lord  of  whom  the  lands  were  immediately 
holden;  that  is  to  say,  to  him  of  whom  the 
owner  for  the  time  being  purchased." 

Distinguished  from  homage  see  Black  L. 
Diet. 

22.  Century  Diet. 

'  Lajdng   out   ot   the  most   feasible   route 


between  the  two  fixed  bounds  "  see  Spaulding 
V.  Groton,  68  N.  H.  77,  79,  44  Atl.  88. 

23.  "Feathered  animals"  see  2  Cyc.  421 
note  15. 

24.  Griggs  v.  Stone,  51  N.  J.  L.  549,  550, 
18  Atl.  1094,  7  L.  E.  A.  48. 

25.  State   v.    Parker,   47    Vt.    19. 

26.  "  The  term  .  .  .  has  a  well  understood 
meaning."  Brockway  v.  Rowlev,  66  111.  99, 
102. 

27.  Brockway  v.  Rowley,  66  111.  99,  102. 

28.  Black  L.  Diet. 

The  United  States  has  been  generally 
styled,  in  American  political  and  judicial 
writings,  a  "  federal  government."  The  term 
has  not  been  imposed  by  any  specific  consti- 
tutional authority,  but  only  expresses  the 
general  sense  and  opinion  upon  the  nature  of 
the  form  of  government.  In  recent  years, 
there  is  observable  a  disposition  to  employ 
the  term  "  national "  in  speaking  of  the  gov- 
ernment of  the  Union.  Neither  word  settles 
anything  as  to  the  nature  or  powers  of  the 
government.  "  Federal  "  is  somewhat  more 
appropriate  if  the  government  is  considered 
a  .union  of  the  states ;  "  national  "  is  prefer- 
able if  the  view  is  adopted  that  the  state 
governments  and  the  Union  are  two  distinct 
systems,  each  established  by  the  people  di- 
rectly, one  for  local  and  the  other  for  na- 
tional purposes.  Black  L.  Diet,  [citing  U.  S. 
r.  Cruikshank,  92  U.  S.  542,  549,  23  L.  ed. 
588]. 

29.  When  federal  courts  may  enforce  com- 
mon law  see  8  Cyc.  385. 
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shal,  see  United  States  Marshals.  Question,  As  Ground  For  —  Jurisdiction, 
see  Courts  ;  Removal  of  Cause,  see  Removal  of  Causes.) 

FEDERAL  COURT.     See  Courts. 

Federal  government.'"'  A  government  distinguished  from  a  national 
government  by  being  tlie  government  of  a  community  of  independent  and 
sovereign  states,  united  by  compact.''     (See,  generally.  United  States.) 

Federal  question.     See  Courts  ;  Removal  or  Causes. 

Fee.     See  Estates.     See  also  Fees. 

FEE-BILL.     See  Costs. 

Feeble  health.  Words  wliicli  import  that  the  person  in  such  health  is 
weak,  sickly,  debilitated  by  disease  or  by  age  or  decline  of  life.*' 

FEED.^     To  lend  additional  support;  to  strengthen  ex  post  facto  !^ 

Fee  damages.  Damages  sustained  by  an  abutting  owner,  occasioned  by  the 
construction  and  operation  of  an  elevated  railroad  in  one  of  the  streets  of  a  city,^ 
which  are  awarded  against  elevated  street  railways.^*  (See,  generally,  Street 
Railroads.) 

Feeder,  a  fountain,  stream,  or  channel  that  supplies  a  main  canal  with 
water.''' 

Feed  wire,  a  wire  charged  with  a  high  potential  current  of  electricity 
used  to  conduct  and  distribute  the  electricity  throughout  a  city.''  (See,  generally, 
Electricity.) 

Fee  farm.  Lands  held  in  fee  to  render  for  them  annually  the  true  value,  or 
more  or  less."     (See,  generally.  Estates.) 

Fee  farm  rent.  A  rent  charge  issuing  out  of  an  estate  in  fee ;  a  perpetual 
rent  reserved  on  a  conveyance  in  fee  simple.^     (See,  generally.  Estates.) 

Feel.  To  take  internal  cognizance  of ;  to  be  conscious  of ;  to  have  an  inward 
persuasion  of  ;*'  to  have  experience  of;  suffer  under  .*^ 

Feelings.     See  Damages. 

Fees,  a  charge  or  emolument,*'  or  compensation  for  particular  acts  or  serv- 
ices;" reward  or  compensation  for  services  rendered  or  to  be  rendered,  —  a  pay- 
ment in  money  for  official   or  professional   services,  whether  the  amount  be 

30.  Piqua  Branch  State  Bank  v.  Knoup,  6  40.  De  Peyster  v.  Michael,  6  N.  Y.  467,  497, 
Ohio  St.  342,  393,  dissenting  opinion  [citing  57  Am.  Deo.  470  [citing  2  Blaokstone  Comm. 
39  "  Federalist"].                                                       43;  3  Cruise  284].    See  also  Edwards  v.  Noel, 

31.  Distinguished  from  "state  government"  88  Mo.  App.  434,  444  [quoting  Alexander  v. 
see  8  Cyc.  771.  Warrance,  17  Mo.  228,  231]. 

33.  Lund  v.  Dawes,  41  Vt.  C70,  372.  41.  Webster  Int.  Diet. 

33.  "Feed  privileges"  see  17  Cyc.  686.  "Feels  unsafe  and  insecure"  as  used  in  a 
Feed  stable  construed  in  Morgan  v.  State,       chattel    mortgage    see    Musser    v.    King,    40 

64  Miss.  511,  513,  1  So.  749.  Nebr.   892,   897,  59   N.   W.   744,  42   Am.   St. 

34.  Black  L.  Diet,  [citing  Doe  v.  Oliver,  5  Rep.  700;  J.  I.  Case  Plow  Works  v'.  Marr,  33 
M.  &  R.  202,  207].  Nebr.  215,  217,  49  N.  W.  1119;  Lichtenberger 

35.  Dode  v.  Manhattan  R.  Co.,  70  Hun  v.  Johnson,  32  Nebr.  185,  188,  49  N.  W.  336; 
(N.  Y.)   374,  375,  24  N.  Y.  Suppl.  422.  Hull  v.  Godfrey,  31  Nebr.  204,  207,  47  N.  W. 

36.  People  v.  Barker,  165  N.  Y.  305,  316,  850;  Newlean  v.  Olson,  22  Nebr.  717,  720, 
5  N.  E.  137,  151  [citing  Messenger  v.  Manhat-  36  N.  W.  155,  3  Am.  St.  Rep.  286;  Humpfner 
tan  R.  Co.,  1S9  N.  Y.  502,  29  N.  E.  955],  v.  Osborne,  2  S.  D.  310,  319,  50  N.  W.  88. 
where  it  is  said:  "Such  damages  are  "Might  feel  able  to  pay  the  same"  see 
awarded  for  rights  acquired  from  others  for  Pistel  v.  Imperial  Mut.  L.  Ins.  Co.  of  America, 
all  time  to  come,  or  at  least  during  the  ex-  88  Md.  552,  557,  42  Atl.  210,  43  L.  R.  A.  219. 
istence  of  the  railroad  company.  The  rights  42.  Century  Diet.  See  also  Thillman  v. 
acquired  are  the  easements  of  light,  air  and  Neal,  88  Md.  525,  532,  42  Atl.  242. 

access  of  the  abutting  property  owners  in  the  43.  State  v.  Russell,  51  Nebr.  774,  778,  71 

streets    occupied    by    the    elevated    railroad  N.  W.  785  [quoting  Century  Diet.] . 

structure."  "Fees  and  emoluments"  of  his  office  see 

37.  Graff  v.  Evergreen  R.  Co.,  2  Pa.  Co.  U.  S.  v.  Hill,  120  U.  S.  169,  181,  7  S.  Ct. 
Ct.  502,   504   [citing  Webster  Diet.].  510,  30  L.  ed.  627. 

38.  Atlanta  Consol.  St.  R.  Co.  v.  Owings,  44.  Seller  v.  State,  160  Ind.  605,  619,  65 
97  Ga.  663,  667,  25  S.  E.  377,  33  L.  R.  A.  N.  E.  922,  66  N.  E.  946,  67  N.  E.  448  [citing 
798.  Anderson   L.   Diet. ;    Bouvier   L.   Diet.]  ;    In- 

39.  De  Peyster  v.  Michael,  6  N.  Y.  467,  497,  dianapolis  v.  Wasson,  74  Ind.  133,  141  [citing 
57  Am.  Dee.  470.  Bouvier  L.  Diet. ;  Richardson  Diet. ;  Webster 
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optional  or  fixed  by  custom;^'  compensation  paid  to  professional  men/*  as  an 
attorney  or  physician  ;  *'  the  reward  or  compensation  allowed  by  law  to  an  officer 
for  specific  services  performed  by  him  in  the  discharge  of  his  official  duties ;  ^^ 
frequently  for  services  rendered  in  the  progress  of  a  cause/'  to  be  paid  by  the 
parties,  whether  persons  or  municipalities,  obtaining  the  benefit  of  the  acts,  or 
receiving  the  services,  at  whose  instances  they  were  performed.^"  Sometimes  the 
term  may  mean  Chauges,^'  q.  v. ;  and  is  often  used  interchangeably  with  the 
term  "  Costs,"  ^'  q.  v.  Under  a  statute  allowing  any  citizen  to  prosecute  any  suit 
or  action  in  the  federal  courts  without  prepaying  fees  and  costs,  the  word  means 
the  fees  of  the  clerk  in  the  strict  sense  of  the  word,  and  does  not  relate  to  dis- 
bursements.^ The  term  is  distinguished  from  "wages"  or  "salary"  in  that  it 
refei's  to  compensation  for  particular  acts,  whereas  "  wages  "  or  "  salary  "  refers 
rather  to  compensation  for  work  during  a  definite  period  .of  time.^*  Under  some 
statutes  the  fees  of  a  witness  include  both  the  mileage  and  the  per  diem  to  which 


Diet.;  Wharton  L.  Lex.];  Cowdin  v.  Huff,  10 
Ind.  83,  85  [citing  Bouvier  L.  Diet.;  Richard- 
son Diet.;  Webster  Diet.;  Wharton  L.  Lex.]. 

45.  Crawford  v.  Bradford,  (Fla.  1887)  2 
So.  782,  783  [citing  Abbott  L.  Diet.]  ;  Callaway 
County  V.  Henderson,  119  Mo.  32,  39,  24  S.  W. 
437  [citing  Bouvier  L.  Diet.] ;  State  v.  Rus- 
sell, 51  Nebr.  774,  778,  71  N.  W.  785  [quot- 
ing Webster  Int.  Diet.],  giving  as  an  illus- 
tration :  "  the  fees  of  lawyers  and  physicians, 
the  fees  of  office,  clerk's  fees,  sheriff's  fees, 
marriage  fees,  etc." 

46.  In  re  Stryker,  158  N.  Y.  526,  528,  53 
N.  E.  525,'  70  Am.  St.  Rep.  489  [citing  Cen- 
tury Diet] . 

47.  Callaway  County  v.  Henderson,  119  Mo. 
32-,  39,  24  S.  W.  437  [quoting  Bouvier  L. 
Diet.];  State  v.  Russell,  51  Nebr.  774, '778, 
71  N.  W.  785.  See  also  Seller  v.  State,  160 
Ind.  605,  619,  65  N.  E.  922,  66  N.  E.  946,  67 
N.  E.  448. 

"  Fees  of  the  attorneys "  see  New  Albany 
r.  Smith,  16  Ind.  215,  218. 

48.  St.  Louis  r.  Meintz,  107  Mo.  611,  615, 
18  S.  W.  30;  State  v.  Russell,  51  Nebr.  774, 
778,  71  N.  W.  785  [citing  Mobile  v.  Souther- 
land,  45  Ala.  511,  517];  Landis  v.  Lincoln 
County,  31  Oreg.  424,  426,  50  Pac.  530; 
Williams  v.  State,  2  Sneed  (Tenn.)  160,  162; 
Austin  V.  Johns,  62  Tex.  179,  182  [dting 
Bouvier  L.  Diet. ;  Burrill  L.  Diet. ;  Webster 
Unabr.  Diet.].  See  also  Mobile  v.  Souther- 
land,  47  Ala.  511,  517  [citing  Bacon  Abr. 
463]  ;  State  v.  Oden,  10  Ind.  App.  136,  37 
N.  E.  731,  732;  State  v.  Atherton,  19  Nev. 
332,  346,  10  Pac.  901;  Com.  v.  Mann,  168 
Pa.  St.  290,  299,  31  Atl.  1003;  Ex  p.  McCuUy, 
32  N.  Brunsw.  126,  127. 

49.  Troup  V.  Morgan  County,  109  Ala.  162, 
106,  19  So.  503;  Williams  v.  Flowers,  90 
Ala.  136,  137,  7  So.  439,  24  Am.  St.  Rep. 
772;  Bradley  i:  State,  69  Ala.  318,  321; 
Tillman  v.  Wood,  58  Ala.  578,  579;  Howard 
Bldg.,  etc.,  Assoc.  ■;;.  Philadelphia,  etc.,  R. 
Co.,  102  Pa.  St.  220,  222;  Musser  v.  Good, 
11  Serg.  &R.   (Pa.)  247. 

When  used  in  reference  to  a  levy,  the  word 
has  two  senses ;  one  to  denote  the  charges  of 
the  officer  for  his  personal  services;  the 
other  —  which  is  the  more  general  and  popu- 
lar use  —  all  the  expenses  attending  the  levy 
and  included  in  it.  State  v.  Russell,  51  Nebr. 
774,    778,   71    N.    W.    785    [quoting   Winfleld 


Adjudged  Words  &  Phrases,  and  citing  Camp 
V.  Bates,  13  Conn.  1,  9]. 

50.  Landis  v.  Lincoln  County,  31  Oreg.  424, 
426,  50  Pac.  530  [citing  Musser  v.  Good,  11 
Serg.  &  R.  (Pa.)  247];  Tillman  v.  Wood,  58 
Ala.  578,  construing  a  statute. 

51.  MePheters  v.  Morrill,  66  Me.  123,  124. 
See  also  Camp  v.  Bates,  13  Conn.  1,  5. 

State  harbor  fees  see  7  Cyc.  463. 

52.  State  v.  Flynn,  161  Ind.  554,  575,  69 
N.  E.  159  [citing  Cowdin  v.  Huff,  10  Ind. 
83;  Musser  (.-.  Good,  11  Serg.  &  R.  (Pa.) 
247]. 

But  when  the  two  terms  are  accurately 
used,  they  are  clearly  distinguished.  Troup 
D.  Morgan  County,  109  Ala.  162,  166,  19  So. 
503;  Bradley  v.  State,  69  Ala.  318,  321;  Till- 
man V.  Woods,  58  Ala.  578,  579;  Camp  v. 
Bates,  13  Conn.  1,  5;  Howard  Bldg.,  etc., 
-issoc.  V.  Philadelphia,  etc.,  R.  Co.,  102  Pa. 
St.  220,  222  [citing  Ramsey  v.  Alexander,  5 
Serg.  &  R.  (Pa.)  338,  344];  Musser  t:  Good, 
11  Serg.  &  R.  (Pa.)  247;  Columb  v.  Webster 
Mfg.  Co.,  76  Fed.  198,  200. 

"  Fees  are  distingushed  from  costs  in  being 
always  a  compensation  or  recompense  for 
services,  while  costs  are  an  indemnification 
for  money  laid  out, and  expended  in  a  suit." 
Crawford  v.  Bradford,  (Fla.  1887)  2  So.  782, 
783  [citing  Abbott  L.  Diet.]. 

"  Costs  "  including  attorney's  fees. —  "  In 
its  legal  sense,  the  term  costs  denotes,  not 
only  the  expenses  incurred  by  reason  of  being 
a  party  to  legal  proceedings,  but  also  the 
charges  which  an  attorney  is  entitled  to  re- 
cover from  his  client,  as  remuneration  for 
his  professional  services."  Williams  v.  Flow- 
ers, 90  Ala.  136,  137,  7  So.  439,  24  Am.  St. 
Rep.  772  [citing  Tillman  v.  Woods,  58  Ala. 
578;  Rapalje  &  L.  L.  Diet.]. 

53.  Columb  v.  Webster  Mfg.  Co.,  76  Fed. 
198,  200. 

54.  Seller  v.  State,  160  Ind.  605,  619,  65 
N.  E.  922,  66  N.  E.  946,  67  N.  E.  448. 

Distinguished  from' "wages"  in  Crawford 
V.  Bradford,  (Fla.  1887)  2  So.  782,  783;  In  re 
Stryker,  158  N.  Y.  526,  528,  53  N.  E.  525, 
70  Am.  St.  Rep.  489  [citing  Century  Diet.] ; 
Cochran  v.  A.  S.  Baker  Co.,  30  Misc.  (N.  Y.) 
48,  50,  61  N.  Y.  Suppl.  724. 

Not  embraced  within  "the  per  diem  allow- 
ance to  county  superintendents  of  schools." 
Jefferson  County  v.  Johnson,  64  111.  149,  151. 
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lie  is  entitled.'^  The  term  formerly  embraced  charges  for  weighing  and  gauging 
merchandise  entered  for  export ;  '^  it  included  the  commissions  estimated  by  a 
percentage  allowed  by  law  on  sums  of  money  received  or  collected.^'^  (Fees : 
Adoption  of  Practice  of  State  Court  by  Federal  Court  as  to,  see  Courts. 
Affirmance  on  Remission  of  Excessive,  see  Appeal  and  Eeeoe.  Appealability 
of  Orders  Relating  to,  see  Appeal  and  Ebroe.  As  Costs,  see  Costs.  As 
Element  of  Damages,  see  Damages.  As  Usury,  see  Usuey.  Extortion  in  Exact- 
inc,  see  Extortion.  For  Incorporation,  see  Corporations.  Impairment  of 
Obligation  of  Contracts  or  Vested  Rights^  by  Statutes  Regulating,  see  Consti- 
tutional Law.  In  Particular  Actions  or  Proceedings  —  Admiralty,  see  Admi- 
EALTT ;  Book- Account  or  Book  Debt,  see  Accounts  and  Accounting  ;  Bank- 
ruptcy, see  Bankruptcy;  Bastardy,  see  Bastards;  Condemnation,  see  Eminent 
Domain  ;  Divorce,  see  Divokce  ;  Extradition,  see  Extradition  ;  Foreclosure,  see 
Chattel  Moetgages  ;  Mortgages  ;  Imprisonment  Under  Execution  x\gaiiist  the 
Person,  see  Executions  ;  Pension,  see  Pensions  ;  Probate,  see  Wills  ;  Property 
Taken  Under  Execution,  see  Executions  ;  Taking  Deposition,  see  Depositions. 
Inspection,  see  Inspection.  Liability  —  Of  Attorney  For,  see  Attorney  and 
Client  ;  Of  Clerk  For  Wrongful  Taking  of,  see  Clerks  of  Courts  ;  Of  County 
For,  see  Counties.  License  —  In  General,  see  Licenses  ;  Of  Telegraph  or  Tele- 
phone Company,  see  Telegraphs  and  Telephones.  Modilicaltion  on  Appeal, 
see  Appeal  and  Error.  Of  Particular  Persons  —  Arbitrator,  see  Arbitration 
and  Awaed  ;  Assignees,  see  Assignments  For  Benefit  of  Creditors  ;  Bank- 
ruptcy ;  Attorney,  see  Attorney  and  Client  ;  Clerk,  see  Clerks  of  Courts  ; 
Collector  of  Customs,  see  Customs  Duties  ;  Commissioner,  see  Admiralty  ; 
Judicial  Sales  ;  Constable,  see  Sheriffs  and  Constables  ;  Consul,  see  Ambas- 
sadors AND  Consuls  ;  Coroner,  see  Coeonees  ;  County  Officer,  see  Counties  ; 
Court  Commissioner,  see  Couet  Commissionees  ;  Curator,  see  Absentees  ;  Cus- 
todian, see  Attachments  ;  District  or  Prosecuting  Attorney,  see  Peosecuting 
Attorneys  ;  Election  Officer,  see  Elections  ;  Executor  or  Administrator,  see 
Executors  and  Administrators  ;  Guardian,  see  Guardian  and  Ward  ;  Jailer, 
see  Prisons  ;  Judge,  see  Judges  ;  Juror,  see  Juries  ;  Justice  of  the  Peace,  see 
Justices  of  the  Peace  ;  Master  or  Commissioner  in  Chancery,  see  Equity  ; 
Municipal  Officer,  see  Municipal  Corporations  ;  Poundkeeper,  see  Animals  ; 
Proctor,  see  Admiralty  ;  Public  Officer,  see  Officers  ;  Recording  Officer,  see 
Records  ;  Registers  of  Deeds  ;  Referee  or  Auditor,  see  Accounts  and  Account- 
ing ;  References  ;  Register  in  Bankruptcy,  see  Bankruptcy  ;  Sheriff,  see 
Sheriffs  and  Constables  ;  State  Officer,  see  States  ;  Stenographer,  see 
Admiralty  ;  Courts  ;  Tax-Collector,  see  Taxation  ;  Town  Officer,  see  Towns  ; 
United  States  Officer,  see  United  States  ;  United  States  Commissioners  ; 
United  States  Marshals  ;  Wharfinger,''  see  Wharves  ;  Witness,  see  Wit- 
nesses. On  Foreclosure,  see  Mortgages.  On  Payment  of  Execution,  see 
Executions.     Rules  of  Court  as  to,  see  Courts.) 

FEE  SIMPLE.     See  Estates. 

FEE  TAIL.     See  Estates. 

FEIGNED  ISSUE.     See  Equity. 

"  Lexicographers  and  some  authorities  class  provision  of  the   statute."     Ellis   County  v. 

'salary'  and  'wages'  as  synonymous;    .   .  .  Thompson,  95  Tex.  22,  29,  64  S.  W.  927,  66 

but  not  so  with  the  terms  '  salary  '  and  '  fees,'  S.  W.  48. 

as  they  appear  generally  to  be  distinguished.  55.  Burrows  v.  Balfour,  39  Oreg.  488,  493, 

.  .  .  The  term  '  fees '  .is  not  so  inflexible  as  65  Pae.  1062. 

that  it  may  not  have  been  used  in  the  sense  56.  U.   S.   v.   Jahn,   65   Fed.   792,   794,    13 

of  '  salary '  or  '  wages.'  "     Landis  v.  Lincoln  C.  C.  A.  134. 

County,  31  Oreg.  424,  427,  50  Pae.  530  {_c%tmg  57.  Smith  v.  Dunn,  68  Cal.  54,  56,  8  Pae. 

Com.  V.  Butler,  99  Pa.   St.   535;   Eapalje  &  625. 

L.  L.  Diet.;  Webster  Diet.].  58.  When  fees  are  vested  rights  see  8  Cyc. 

" '  Fees  of  all  kinds,'  embraces  every  kind  907. 

of  compensation  allowed  by  law  to   a   clerk  59.  Wharfage  fees,  whether  or  not  a  taxa- 

of  the  county  court  unless  excepted  by  some  tion  of  commerce,  see  7  Cyc.  475. 
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FEIGNEDLY      See  Actually.^ 

Fellow  servants.     See  Master  and  Sekvant. 

FELO  DE  SE.  a  man  of  tlie  age  of  discretion,  and  compos  mentis,  who  vol- 
untarily kills  himself,  by  stabbing,  poison,  or  any  other  way."  One  who  deliber- 
ately puts  an  end  to  his  own  existence,  or  commits  any  unlawful,  malicious  act, 
the  consequence  of  which  is  his  own  death.*^     (See,  generally,  Suicide.) 

Felon.  One  who  has  committed  felony  ;  one  convicted  of  felony.*'  (Felon  : 
Arrest  of,  see  Aeeest.  Bail  of,  see  Bail.  Presence  on  Trial,  see  Oeiminal 
Law.     See  also,  generally,  Criminal  Law.) 

FELONIA,  EX  VI  TERMINI  SIGNIFICAT  QUODLIBET  CAPITALE  CRIMEN 
FELLEO  ANIMO  PERPETRATUM.  a  maxim  meaning  "  Felony,  by  force  of  the 
term,  signifies  any  capital  crime  perpetrated  with  a  malignant  mind."  " 

FELONIA  IMPLICATUR  IN  QUALIBET  PRODITIONE.  a  maxim  meaning 
"  Felony  is  implied  in  every  treason."  ^ 

FELONICE.  Feloniously.  Anciently  an  indispensable  word  in  indictments  for 
felony.^     (See,  generally,  Indictments  and  Informations.) 

Felonious.     See  Criminal  Law  ;  Indictments  and  Informations. 

Feloniously.     See  Criminal  Law  ;  Indictments  and  Informations. 

Felony.  See  Criminal  Law.  (Felony:  Compounding,  see  Compounding 
Felony.  Conspiracy  to  Commit,  see  Conspiracy.  Presence  on  Trial  For,  see 
Criminal  Law.     Punishment  For,  see  Criminal  Law.) 

Female,  a  woman."  (Females:  Admission  to  Practice  Law,  see  Attorney 
AND  Client.  Citizenship,  see  Citizens.  Eligibility  to  Office,  see  Officers. 
Immunity  From  Arrest,  see  Arrest.  Punishment  For  Crime,  see  Criminal 
Law.  Rape  of ,  see  Rape.  Riglit  —  Of  Naturalization,  see  Aliens  ;  Of  Suffrage, 
see  Elections.     See  also,  generally.  Husband  and  Wife.) 

Feme,     a  woman.^ 

Feme  covert.     See  Husband  and  Wife. 

Feme  sole.     See  Husband  and  Wife. 

Feme  sole  trader.     See  Husband  and  Wife. 

60.  See  1  Cyo.  762  note  35.  son  i;.  State,  31  Tex.  36;  Holland  v.  State,  14 

61.  Life  Assoc,  of  America  v.  Waller,  57  Tex.  App.  182;  Battle  v.  State,  4  Tex.  App. 
Ga.  533,  536  [citm?  Hale  P.  C.  411];  Clift  595,  30  Am.  Rep.  169;  2  Bishop  Cr.  Proc. 
v.  Sehwabe,  3  C.  B.  437,  475,  54  E.  C.  L.  437,  (3d  ed.)  §  952]. 

2  C.  &  K.  134,  61  E.  C.  L.  134,  17  L.  J.  C.  P.  "Female"  is  not  a  word  of  technical  char- 

2    [quoting   Hale   P.    C.   411,   and   citing   4  acter,  and  may  be  substituted  by  the  use  of 

Blackstone  Comm.  189].  synonymous   words,   or  words  which  plainly 

63.  Life  Assoc,   of  America  v.  Waller,   57  indicate  a  female,  such  as  "  her  "  or  "  she  " 

Ga.   533,   536    [quoting   4   Blackstone   Comm.  and   proper  names  applied  to   females   only. 

189].  Taylor  v.  Com.,  20  Gratt.   (Va.)   825,  827. 

63.  Black  L.  Diet.  "  Female  heirs  "  has  been  construed  to  mean 

64.  Wharton  L.  Lex.  [citing  Coke  Litt.  the  two  daughters  of  a  certain  person.  Beall 
391].  V.  Harwood,  2  Harr.  &  J.   (Md.)    167,  171,  3 

65.  Wharton  L.  Lex.  [citing  3  Inst.  15].  Am.  Dec.  532. 

66.  And  classed  by  Lord  Coke  among  those  68.  In  the  phrase  "  haron  et  feme  "  the 
voces  artis,  (words  of  art)  which  cannot  be  word  has  the  sense  of  "wife."  Black  L. 
expressed  by  any  periphrasis  or  circumlocu-  Diet. 

tion.     Burrill  L.  Diet,   [citing  4  Blaclistone  "  In  the  feudal  theory  of  the  common  law, 

Comm.  307;  Coke  Litt.  391a].    See  also  Vaux  the  wife  was  subject  to  the  husband.    They 

V.  Brook,  4  Coke  40.  were  styled  in  the  earlier  law  books,  baron 

67.  Myers  v.  State,  84  Ala.  11,  12,  4  So.  and  feme,  or  lord  and  woman  .  .  .  Black- 
291  [cited  in  Jackson  v.  State,  137  Ala.  80,  stone  .  .  .  says  that  the  disabilities  of  the 
81,  34  So.  611];  State  v.  Hemm,  82  Iowa  609,  wife  are  intended  for  the  most  part  for  her 
610,  48  N.  W.  971;  Howell  v.  Com.,  5  Ky.  protection  and  benefit,  'so  great  a  favorite 
L.  Eep.  174  [quoted  in  Couch  v.  Com.,  29  is  the  female  sex  of  the  law  of  England.' " 
S.  W.  29,  16  Ky.  L.  Rep.  477] ;  Gibson  v.  Cummings  v.  Everett,  82  Me.  260,  262,  19 
State,  17  Tex.  App.  574,  577   [citing  Robert-  Atl.  456. 
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CROSS-REFERKNCBS 

For  Matters  Eelating  to : 
Fences  :* 
Around  : 

Common  Lands,  see  Common  Lands. 

Dangerous  Premises,  see  Master  and  Servant  ;  Mines  and  Minerals  ; 

Negligence. 
Public  Lands,  see  Public  Lands. 
As  Boundaries,  see  Boundaries. 
As  Fixtures,  see  Fixtures. 

As  Indicia  of  Possession,  see  Adverse  Possession. 
Obstructing  Easement,  see  Easements. 
On  Eight  of  Way,  see  Bailroads. 
To  Inclose  or  Eestrain  Animals,  see  Animals. 
Spite  Fences,  see  Adjoining  Landowners. 

L  Definition. 

A  fence  is  an  inclosing  structure  about  a  field  or  other  space,  or  about  any 
object,  composed  of  wood,  iron,  or  other  material,  and  intended  to  prevent 
intrusion  from  without  or  straying  from  within.'  It  is  nothing  more  than  a  line 
of  obstacle,  and  may  be  composed  of  any  material  which  will  present  a  sufficient 

1.  Maekie  v.  Iowa  Cent.  R.   Co.,  54  Iowa  by  the  lapping  of  fallen  trees,  and  apparently 

540,  541,  6  N.   W.   723;   Brown  v.   Johnson,  constructed  only  for  the  purpose  of  indicat- 

(Tex.  Civ.  App.  1903)  73  S.  W.  49,  50;  Kim-  ing  a  claim  to  the  ownership  of  the  land  sur- 

ball  V.  Carter,  95  Va.  77,  84,  27  S.  E.  823,  38  rounded  thereby.     Freedman  v.  Bonner,   (Tex. 

L.  R.  A.  570.  Civ.  App.  1897 )   40  S.  W.  47,  48. 

A  fence  is  an  actual  barrier  which  separates  A  gate  is  a  part  of  a  fence.     See  Chicago, 

adjoining   lands.      Johnson    v.    Hannahan,    3  etc.,    R.    Co.    v.    O'Brien,    34   111.   App.    155; 

Strobh.  (S.  C.)  425.  Maokie  v.  Iowa  Cent.  R.  Co.,  54  Iowa  540,  6 

A  "possession  fence"  is  an  inclosure  made  N.  W.  723;  Estes  v.  Atlantic,  etc.,  R.  Co.,  63 

[I] 
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obstruction.^    It  may  be  a  hedge,'  a  ditcli,^  a  wall,'  a  trestle,'  or  a  navigable  etreaia 
or  deep  watercourse.^ 

II.  SUFFICIENCY. 
In  the  absence  of  a  statute  defining  what  constitutes  a  sufficient  fence,  the 
rule  is  that  a  fence  which  will  turn  ordinary  stock  is  a  good  and  sufficient  fence  ;* 
it  is  not  necessary  that  it  turn  stock  which  are  peculiarly  vicious  and  prone  to 
break  fences.'  Where  a  division  line  fence  is  not  required  to  be  built  of  any  par- 
ticular height  or  size,  or  of  any  particular  materials  or  particular  style,  it  must 
be  so  built  as  to  size,  heighi,  character,  and  kind  of  materials  that  it  will  be 
proper  and  suitable  for  all  the  purposes  of  sucii  fence,  and  will  be  reasonably 
safe,  and  not  necessarily  cause  injury  to  the  adjoining  owner  or  his  property  or 
animals.'"  Where,  however,  what  constitutes  a  sufficient  or  lawful  fence  is 
described  by  statute,"  land  must  be  inclosed  by  a  fence  of  the  character  thus 


Me.  308;  Woods  v.  Missouri,  etc.,  R.  Co.,  51 
Mo.  App.  500;  Winter  v.  Cliarter,  3  Y.  &  J. 
308. 

2.  Allen  v.  Tobias,  77  111.  169. 

Barbed  wire  is  a  proper  material  of  which 
to  construct  a  fence.  See  Oxborough  v.  Boes- 
ser,  30  Minn.  1,  13  N.  W.  906;  Siglin  v.  Coos 
Bay,  etc.,  R.,  etc.,  Co.,  35  Oreg.  79,  56  Pac. 
1011,  76  Am.  St.  Rep.  463;  Worthington  v. 
Wade,  82  Tex.  26,  17  S.  W.  520;  Galveston 
Land,  etc.,  Co.  v.  Levy,  10  Tex.  Civ.  App.  104, 
30  S.  W.  504.    See  infra,  V,  A,  2,  b. 

3.  See  Robillard  v.  Beaupre,  68  111.  App. 
103;  Campbell  v.  Feyerabend,  53  111.  App. 
225;  Selover  v.  Osgood,  52  111.  App.  260; 
Kinney  v.  Kinney,  104  Iowa  703,  74  N.  W. 
688,  40  L.  R.  A.  626 ;  Hilliard  v.  Chicago,  etc., 
R.  Co.,  37  Iowa  442;  Usher  v.  Hiatt,  21  Kan. 
548.  But  see  Brown  v.  Johnson,  (Tex.  Civ. 
App.  1903)   73  S.  W.  49. 

4.  See  Warner  i;.  Southvi'orth,  6  Conn.  471; 
Hilliard  v.  Chicago,  etc.,  R.  Co.,  37  Iowa  442 ; 
Newell  v.  Hill,  2  Mete.  (Mass.)  180;  Ellis  v. 
Arnison,  5  B.  &  Aid.  47,  7  E.  C.  L.  37,  1 
B.  &  C.  70,  8  E.  C.  L.  31,  2  D.  &  R.  161,  1 
L.  J.  K.  B.  O.  S.  24,  25  Rev.  Rep.  314. 

5.  See  Allen  v.  Tobias,  77  111.  169 ;  Hilliard 
V.  Chicago,  etc.,  R.  Co.,  37  Iowa  442;  Wood- 
cock v.  Calais,  68  Me.  244. 

6.  See  Hilliard  v.  Chicago,  etc.,  R.  Co.,  37 
Iowa  442. 

7.  See  Lamb  %.  Hicks,  11  Mete.  (Mass.) 
496;  Jones  v.  Witherspoon,  52  N.  C.  555,  78 
Am.  Dec.  263;  State  v.  Lamb,  30  N.  C.  229; 
Fripp  f.  Hasell,  1  Strobh.   (S.  C.)    173. 

8.  Illinois. —  Scott  v.  Buck,  85  111.  334; 
Scott  V.  Wirshing,  64  111.  102;  Leggett  v. 
Illinois  Cent.  R.  Co.,  72  111.  App.  577.  See 
also  Ketchum  v.  Stolp,  15  111.  341 ;  Misner  v. 
Lighthall,  13  111.  609. 

Imva. —  Frazier  v.  Nortinus,  34  Iowa  82. 

Maine. —  Gould  v.  Bangor,  etc.,  R.  Co.,  82 
Me.  122,  19  Atl.  84. 

Nevada. —  See  Chase  v.  Chase,  15  Nev.  259. 

North  Carolina. —  See  State  v.  Lamb,  30 
N.  C.  229. 

9.  Clarendon  Land  Invest.  Agency  Co.  v. 
McClelland,  86  Tex.  179,  23  S.  W.  576,  1100, 
22  L.  R.  A.  105. 

10.  Rowland  v.  Baird,  18  Abb.  N.  Cas. 
(N.  Y.)   256. 

11.  See  the  following  cases: 

[I] 


Georgia. —  Hamilton  v.  Howard,  68  Ga. 
288. 

Illinois. —  Scott  v.  Jackson,  93  111.  App. 
529. 

Kansas. —  Missouri  Pac.  R.  Co.  v.  Baxter, 
45  Kan.  520,  26  Pac.  49. 

Missouri. —  King  v.  Chicago,  etc.,  R.  Co.,  79 
Mo.  328. 

Montana. —  Smith  v.  Williams,  2  Mont.  195. 

SufEciency  with  reference  to  particular  ani- 
mals.— Statutes  sometimes  require  that  fences 
shall  be  so  constructed  as  to  turn  hogs  (Hu- 
ber  V.  Wilkinson,  46  Iowa  458;  Hoskins  t. 
Huling,  2  Tex.  App.  Civ.  Cas.  §  155),  or  sheep 
(Enders  v.  McDonald,  5  Ind.  App.  297,  31 
N.  E.  1056). 

A  lawful  fence  means  a  fence  as  defined  by 
statute.  The  word  "  lawful "  In  this  connec- 
tion applies  merely  to  the  quality  of  the 
fence,  its  height,  material,  etc.  Russell  f. 
Hannibal,  etc.,  R.  Co.,  83  Mo.  507. 

"Lavirful"  and  "sufficient"  fences  distin- 
guished.— "  SufiBcient  fences,"  which  a  person 
must  maintain  around  premises  or  fields  to 
entitle  him'  to  recover  for  a  trespass  thereon, 
do  not  neaessarily  mean  lawful  fences,  but 
mean  fences  such  as  farmers  of  practical 
knowledge  and  experience  would  consider  as 
sufficient  to  protect  the  crop  from  injury  by 
usually  orderly  cattle.  Robison  v.  Fetterman, 
9  Pa.  Cas.  604,  14  Atl.  245. 

"  Lawful "  and  "  ordinary  "  fences  distin- 
guished.— "  Ordinary  fences,"  in  a  statute  re- 
lating to  unruly  cattle  that  will  not  be 
restrained  by  ordinary  fences,  does  not  mean 
lawful  fences.  Ordinary,  in  such  a  connec- 
tion, means  common.  There  is  therefore  a 
class  of  common  fences  to  which  the  term 
"  ordinary,"  in  contradistinction  to  "  lawful," 
can  properly  apply.  Hine  v.  Wooding,  37 
Conn.  123. 

In  Indiana  a  lawful  fence  is  defined  by  stat- 
ute to  be  "  such  as  good  husbandmen  gener- 
ally keep."  See  Sisk  v.  Conck,  112  Ind.  504, 
14  N.  E.  381,  14  Am.  St.  Rep.  213;  Hin- 
shaw  V.  Gilpin,  64  Ind.  116;  Blizzard  v. 
Walker,  32  Ind.  437;  Myers  v.  Dodd,  9  Ind. 
290,  68  Am.  Dec.  624. 

The  legislature  may  delegate  to  towns  the 
power  to  make  their  own  regulations  as  to 
the  sufficiency  of  fences.  Griffin  v.  Martin, 
7  Barb.   (N.  Y.)  297. 
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described,*'  or  at  least  by  an  inclosure  equivalent,  in  its  capacity  to  turn  stock,  to 
the  statutory  fence.*'  The  height  of  a  lawful  fence  being  prescribed,  the  average 
height  cannot  be  considered  in  determining  its  sufficiency  ;  it  is  immaterial  that 
it  is  higher  in  some  places  if  it  is  lower  in  others."  An  immaterial  variation  from 
the  statutory  height  will  be  disregarded ;  substantial  compliance  with  the  statute 
is  all  that  is  required.*^  An  agreement  for  a  partition  fence  which  requires  a 
"  suiiicient  fence,"  without  a  more  particular  description,  will  be  held  to  refer  to 
and  adopt  the  standard  prescribed  by  statute.*^  Statutory  requirements  as  to  the 
sufficiency  of  partition  fences  may  be  waived  by  agreement." 


III.  Duty  to  erect  and  maintain. 

A.  In  General.  A  statement  of  the  rules  as  to  the  duty  of  erecting  and 
maintaining  fences  generally  has  been  made  elsewhere.** 

B.  Partition  Fences — l.  How  Duty  Arises  —  a.  In  General.  A  land- 
owner's obligation  to  build,  maintain,  or  contribute  toward  a  partition  fence  arises 
by  prescription,  agreement,  or  statute,  as  otherwise  no  such  duty  is  incumbent 
upon  him.*^     Altliough  a  fence  actually  exists  between  adjacent  lands,  it  will 


Evidence. —  In  a  contest  respecting  the  law- 
ful character  of  a  fence,  the  opinion  of  the 
fence-viewers  as  to  its  sufficiency  is  admissible 
in  evidence  (Phillips  v.  Oystee,  32  Iowa 
257 )  ;  but  in  the  absence  of  a  statutory 
provision  making  the  fence-viewers  the  sole 
judges  of  the  sufficiency  of  a,  fence  in  an 
action  brought  for  the  recovery  of  dam- 
ages caused  by  trespassing  cattle,  the  suf- 
ficiency may  be  proved  like  any  other  fact. 
Noble  V.  Chase,  60  Iowa  261,  14  N.  W. 
299. 

To  what  fences  statutes  apply. —  A  statute 
epeeifying  the  height  of  partition  fences  has 
no  application  to  outside  fences.  Scott  v. 
Buck,  85  111.  334;  Scott  v.  Wirshing,  64  111. 
102.  Although  not  in  terms  so  providing  a 
statute  relating  in  part  to  partition  fences 
and  elsewhere  prescribing  the  dimensions  of 
a  lawful  fence  implies  that  a  partition  fence 
must  be  such  a  one.  Meade  v.  Watson,  67 
Cal.  591,  8  Pac.  311. 

13.  Runyan  v.  Patterson,  87  N.  C.  343; 
Hoskins  v.  Huling,  2  Tex.  App.  Civ.  Cas. 
§  155. 

Barbed  wire  fences. — When  the  statute  pre- 
scribes the  manner  of  constructing  barbed 
wire  fences,  one  constructed  otherwise  is 
not  a  lawful  or  sufficient  fence.  Hurd  v. 
Lacey,  93  Ala.  427,  9  So.  378,  30  Am.  St. 
Rep.  61 ;  Oxborough  v.  Boesser,  30  Minn.  1, 
13  N.  W.  906 ;  Cook  v.  Horstman,  2  Tex.  App. 
Civ.  Cas.  §  770;  Woodward  v.  Griffith,  2 
Tex.  App.  Civ.  Cas.  §  360. 

13.  Comerford  v.  Dupuy,  17  Cal.  308.  See 
also  Durgin  i'.  Kennett,  67  N.  H.  329,  29  Atl. 
414. 

A  fence  of  equal  security  with  the  defined 
lawful  fence  is  sometimes,  by  the  express 
provisions  of  the  statute,  a  lawful  fence. 
Meade  v.  Watson,  67  Cal.  591,  8  Pac.  311  ; 
Scott  V.  Jackson,  93  111.  App.  529;  Hilliard 
V.  Chicago,  etc.,  R.  Co.,  37  Iowa  442 ;  Phillips 
V.  Ovstee,  32  Iowa  257. 

14.  Hamilton  v.  Howard,  68  Ga.  288; 
Prather  v.  Reeve,  23  Kan.  627 ;  Polk  v.  Lane, 
4  Yerg.  (Tenn.)   36. 


15.  Smith  V.  Williams,  2  Mont.  195.  But 
see  Prather  v.  Reeve,  23  Kan.  627. 

16.  Albright  v.  Bruner,  14  111.  App.  319. 
See  also  Panther  v.  Trauman,  89  Iowa  101, 
56  N.  W.  289. 

17.  Albright  v.  Bruner,  14  111.  App.  319. 
See  also  Avary  v.  Searcy,  50  Ala.  54;  Enright 
V.  San  Francisco,  etc.,  R.  Co.,  33  Cal.  230. 

18.  See  Animals,  2  Cyc.  392  et  seq. 

19.  Alabama. —  Moore  v.  Levert,  24  Ala. 
310. 

Indiana. —  Cook  v.  Morea,  33  Ind.  497 ; 
Myers  v.  Dodd,  9  Ind.  290,  68  Am.  Dec.  624 ; 
Stephenson  v.  Elliott,  2  Ind.  App.  233,  28 
N.  E.  326. 

Maine.— Kaox  i:  Tucker,  48  Me.  373,  77 
Am.  Dec.  233;  Sturtevant  v.  Merrill,  33  Me. 
62;  Lord  v.  Wormwood,  29  Me.  282,  50  Am. 
Dec.  586 ;  Little  v.  Lathrop,  5  Me.  356. 

Maryland. —  Richardson  v.  Milburn,  11  Md. 
340. 

Massachusetts. —  Thayer  v.  Arnold,  4  Mete. 
589 ;  Rust  V.  Low,  6  Mass.  90. 

Michigan. — -Lantis  v.  Reithmiller,  95  Mich. 
45,  54  N.  W.  713;  Aylesworth  v.  Herrington, 
17  Mich.  417 ;  Johnson  v.  Wing,  3  Mich. 
163. 

Missouri. —  Gillespie  v.  Hendren,  98  Mo. 
App.  622,  7S  S.  W.  361;  O'Eiley  v.  Diss,  41 
Mo.  App.  184. 

Nebraska. —  Burr  v.  Hamer,  12  Nebr.  483, 
11  N.  W.  741. 

New  York. — -  Chamberlain  v.  Reed,  14  Hun 
403;  Hewitt  v.  Watkins,  11  Barb.  409;  Holla- 
day  V.  Marsh,  3  Wend.  142,  20  Am.  Dec.  678. 

Oregon. —  Oliver  v.  Hutchinson,  41  Oreg. 
443,  69  Pac.  139,  1024. 

Pennsylvania. —  Roberts  v.  Shipley,  2  Wkly. 
Notes  Cas.  406. 

South  Carolina. —  Walker  v.  Chichester,  2 
Brev.  67. 

Texas. —  Nolan  v.  Mendere,  77  Tex.  565,  14 
S.  W.  167,  19  Am.  St.  Rep.  801. 

yerroOTOi.— Wilder  v.  Wilder,  38  Vt.  678; 
Hurd  V.  Rutland,  etc.,  R.  Co.,  25  Vt.  116. 

England. —  Ersklne  v.  Adeane,  L.  R.  8  Ch. 
756,  42  L.  J.  Ch.  835,  29  L.  T.  Rep.  N.  S.  234, 
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become  a  partition  fence,  and  tlie  obligations  and  rights  of  the  adjacent  owners, 
under  the  partition  fence  statutes,  will  arise  only  on  its  being  made  a  partition 
fence  by  agreement,  or  by  proceeding  in  the  manner  prescribed  by  statute.'* 

b.  By  Prescription.  The  obligation  to  maintain  a  partition  fence  may  arise 
by  prescription.'^'  It  has  also  been  decided  that  the  respective  owners  may 
become  bound  by  prescription  to  maintain  a  speciiic  portion  of  such  a  fence.'^ 
From  a  joint  maintainance,  however  Jong  continued,  no  presci'iptive  obligation 
can  arise.^  A  prescriptive  obligation  on  the  owner  of  land  to  maintain  a  parti- 
tion fence  is  not  destroyed  by  his  becoming  a  tenant  in  common  of  the  adjoin- 
ing land;''*  but  where  adjoining  lands  which  have  once  belonged  to  different 
persons,  one  of  whom  was  bound  to  repair  the  fences  between  the  two,  afterward 
become  the  property  of  the  same  person,  the  preexisting  obligation  to  repair  the 
fences  is  destroyed  by  the  unity  of  ownership.  And  where  the  person  who  has 
so  become  the  owner  of  the  entirety  afterward  parts  with  one  of  the  two  closes, 
the  obligation  to  repair  the  fences  will  not  revive,  unless  express  words  be  intro- 
duced into  the  deed  of  conveyance  for  that  purpose.^  A  statute  as  to  partition 
fences  will  not  interfere  with  an  obligation  as  to  the  maintenance  of  such  a 
fence  existing  by  prescription.^ 

e.  By  Agreement  —  (i)  In  General.  The  owners  of  adjacent  lands  may 
make  valid  agreements  as  to  the  construction  and  maintenance  of  partition  fences, 
even  when  this  matter  is  regulated  by  statute.^     Where  such  owners  make  an 


21  Wkly.  Rep.  802;  Hilton  v.  Ankesson,  27 
L.  T.  Rep.  N.  S.  519. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §  7.  See 
also  Animals,  2  Cyc.  397. 

Pleading  duty  to  maintain. —  A  count  in 
an  action  to  recover  for  repairs  is  fatally 
defective  which ,  fails  to  allege  that  it  was 
defendant's  duty  to  keep  the  fence  in  repair 
(Sharp  V.  Curtiss,  15  Conn.  526)  ;  but  it  is 
sufficient  to  allege  that  he  was  required  by 
law  to  make  and  repair,  without  alleging  the 
facts  forming  the  basis  of  such  duty  (Rust  v. 
Low,  6  Mass.  90). 

20.  ZiKnois.— McBride  v.  Lynd,  55  111.  411. 
Kansas. —  Markin  v.  Priddy,  39  Kan.  462, 

18  Pac.  514. 

Massachusetts. —  Thayer  v.  Arnold,  4  Mete. 
589. 

Michigan. —  Aylesworth  v.  Herrington,  17 
Mich.  417. 

Missouri. —  Demetz  v.  Benton,  35  Mo.  App. 
559. 

New  Jersey. —  Coxe  v.  Robbins,  9  N.  J.  L. 
384. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §  7. 

21.  Maine. —  Knox  v.  Tucker,  48  Me.  373, 
77  Am.  Dec.  233. 

Massachusetts. —  Bronson  v.  CofBn,  108 
Mass.  175,  11  Am.  Rep.  335;  Thayer  v.  Ar- 
nold, 4  Mete.  589;  Binney  v.  Hull,  5  Pick. 
503 ;  Rust  v.  Low,  6  Mass.  90. 

New  Jersey. —  Castner  v.  Riegel,  54  N.  J.  L. 
498,  24  Atl.  484. 

New  York. —  Adams  v.  Van  Alstyne,  25 
N.  Y.  232. 

England. —  Lawrence  v.  Jenkins,  L.  R.  8 
Q.  B.  274,  44  L.  J.  Q.  B.  147,  28  L.  T.  Rep. 
N.  S.  406,  21  Wkly.  Rep.  577.  See  also  Bar- 
ber f.  Whiteley,  11  Jur.  N.  S.  822,  34  L.  J. 
Q.  B.  212,  13  L.  T.  Rep.  N.  S.  319,  13  Wkly. 
Rep.  774;  Star  v.  Rookesby,  1  Salk.  335. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §  14. 

But  see  Wright  r.  Wright,  21  Conn.  329. 
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22.  Harlow  v.  Stinson,  60  Me.  347;  Knox 
V.  Tucker,  48  Me.  373,  77  Am.  Dec.  233; 
Heath  v.  Ricker,  2  Me.  72.  See  also  Gibson 
V.  Heyward,  67  N.  H.  265,  30  Atl.  407.  But 
see  Castner  v.  Riegel,  54  N.  J.  L.  498,  24  Atl. 
484  (holding  that  the  continued  maintenance 
for  any  length  of  time,  of  a  division  fence, 
must  be  deemed  to  be  referable,  in  the  ab- 
sence of  proof  of  an  express  agreement,  to  an 
agreement  or  assignment  made  under  the  stat- 
ute, and  no  presumption  will  arise  of  a  per- 
petual obligation  to  maintain  that  portion  of 
the  fenoe)  ;  Adams  v.  Van  Alstyne,  25  N.  Y. 
232. 

In  New  Hampshire  it  is  provided  by  statute 
that  the  division  of  a  partition  fence  between 
owners  of  adjoining  lands  may  be  established 
by  usage  and  acquiescence.  Gibson  v.  Hey- 
ward, 67  N.  H.  265,  30  Atl.  407  [distinguish- 
ing Glidden  v.  Towle,  31  N.  H.  147,  decided 
prior  to  this  statute] ;  Chase  v.  Jefts,  58 
N.  H.  43. 

23.  Webber  v.  Closson,  35  Me.  26. 

24.  Binney  v.  Hull,  5  Pick.    (Mass.)    503. 

25.  Boyle  v.  Tamlyn,  6  B.  &  C.  329,  9 
D.  &  R.  430,  5  L.  J.  K.  B.  O.  S.  134,  30  Rev. 
Rep.  343,  13  E.  C.  L.  156. 

26.  Binney  v.  Hull,  5  Pick.  (Mass.)  503; 
Castner  v.  R'iegel,  54  N.  J.  L.  498,  24  Atl.  484. 

27.  Illinois.—  D'Arcy  v.  Miller,  86  111.  102, 
29  Am.  Rep.  11. 

Indiana. —  Bruner  v.  Palmer,  108  Ind.  397, 
9  N.  E.  354;  Hinshaw  v.  Gilpin,  64  Ind.  116. 

Iowa. —  See  Bodell  v.  Nehls,  85  Iowa  164, 
52  N.  W.  123;  Huber  v.  Wilkinson,  46  Iowa 
458  (where  an  agreement  is  for  a  fence  that 
will  turn  sheep  and  swine,  it  must  be  so  con- 
structed as  to  accomplish  that  purpose)  ; 
Gantz  V.  Clark,  31  Iowa  254. 

Maryland. —  See  Willson  v.  Sands,  36  Md. 
38. 

Missouri. —  See  Madder  v.  Cramer,  32  Mo. 
App.  542. 


FENCES 


[19  Cye.J     471 


agreement  relative  to  the  duty  of  each  in  maintaining  a  partition  fence,  and  one 
of  them  dies,  his  administrator  is  not  bound  by  the  contract  for  any  future 
repairs.'' 

(ii)  Parol  Aoseement.  According  to  the  weight  of  authority,  a  parol 
agreement  as  to  partition  fences  is  binding  upon  the  parties  tliereto  ;  ^  but  to  be 
binding  upon  their  privies  such  an  agreement  must  be  in  writing,^  unless  recog- 
nized and  acted  upon  by  such  privies,  when  it  will  bind  them,  although  not  in 
writing.^' 

d.  By  Statute  —  (i)  In  Genesal.  The  duty  to  erect  and  maintain  partition 
fences,  and  all  matters  connected  with  their  erection  and  maintenance,  are  usually 
regulated  by  statute.^     The  partition  fence  statutes  do  not  impose  an  absolute 


JVew  York. —  See  Parmelee  v.  Dann,  23 
Barb.  461. 

Rhode  Island. —  Thayer  v.  Smith,  7  E.  I. 
164. 

Tennessee. —  Stallcup  v.  Bradly,  3  Coldw. 
406. 

Wisconsin. —  Brooks  v.  Allen,   1   Wis.   127. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §  15. 

As  to  the  operation  of  covenants  for  the 
erection  and  maintenance  of  fences  see  Cove- 
nants, 11  Cyc.  1090. 

Implied  agreement. —  Where  a  party  builds 
a  fence  on  half  the  line  between  him  and  his 
neighbor  and  notifies  the  latter  to  build  the 
other  half  and  he  does  so,  the  former  thereby 
securing  the  same  result  he  might  have  ob- 
tained on  application  to  the  fence-viewers,  an 
agreement  will  be  implied  that  each  shall 
maintain  his  half  as  a  partition  fence ;  and  on 
the  former's  removing  portions  of  his  fence 
and  thereby  compelling  the-latter  to  build  the 
whole  fence  in  order  to  protect  his  crops,  an 
action  by  the  latter  lies  to  recover  the  cost  of 
.such  fence.     Schnare  v.  Gehman,  9  Iowa  283. 

Implied  rights  under  agreement. —  Where 
adjoining  owners  have  entered  into  an  agree- 
ment for  the  building  of  a  line  fence  between 
them,  the  agreement  carries  with  it,  by  im- 
plication, the  right  to  do  such  things  as  are 
necessary  in  order  to  build  the  fence.  New- 
berry V.  Bunda,  (Mich.  1904)   100  N.  W.  277. 

Existing  agreements  not  superseded  by 
statute. —  Lamb  v.  Mulholland,  5  U.  C.  Q.  B. 
O.  S.  109.  See  also  Kneale  v.  Price,  29  Mo. 
App.  227;  Dey  v.  Prentice,  90  Hun  (N.  Y.) 
27,  35  N.  Y.  Suppl.  563. 

Consideration. —  The  mutual  promises  to 
build  and  maintain  a  partition  fence  consti- 
tute a  suflScient  consideration  to  support  an 
agreement  respecting  it.  Baynes  v.  Chastain, 
68  Ind.  376. 

28.  Bland  v.  Umstead,  23  Pa.  St.  316. 

29.  Connecticut. —  Guyer  v.  Stratton,  29 
Conn.  421. 

Indiana. —  Baynes  v.  Chastain,  68  Ind.  376. 

Iowa. —  See  Bills  v.  Belknap,  38  Iowa  225. 

New  Jersey. —  Irvin  v.  Ackerson,  38  N.  J.  L. 
220. 

Vermont. —  Blood  v.  Spaulding,  57  Vt.  422 ; 
Scott  V.  Grover,  56  Vt.  499,  48  Am.  Rep.  814; 
Hitchcock  r.  Tower,  55  Vt.  60;  Tupper  v. 
Clark,  43  Vt.  200. 

Wisconsin. —  Taylor  v.  Young,  61  Wis.  314, 
21  N.  W.  408  (quwre)  ;  Pitzner  v.  Shinnick, 
41  Wis.  676    igucere). 

See  23  Cent.  Dig.  tit.  "  Fences,"  §  15. 


Compare  Glidden  v.  Towle,  31  N.  H.  147, 
163  [approving  York  v.  Davis,  11  N.  H.  241], 
holding  that  "  a  parol  agreement  is  not 
effectual,  and  although  it  may  control  the 
parties  for  the  time  being,  yet  it  does  not 
prevent  the  fence-viewers  from  entertaining 
jurisdiction.  To  do  that,  the  agreement  must 
be  in  writing;  and  that  is  the  only  agreement 
which  the  statute  recognizes.  Whenever, 
therefore,  no  agreement  in  writing  has  been 
made,  either  party  may  apply  to  the  fence- 
viewers  for  a  division." 

Contra.— Rudisill  v.  Cross,  54  Ark.  519,  16 
S.  W.  575,  26  Am.  St.  Rep.  57;  Osborne  v. 
Kimball,  41  Kan.  187,  21  Pac.  163;  White  v. 
Haperson,  43  Mich.  267,  56  N.  W.  313,  38  Am. 
Rep.  178. 

Agreement  for  maintenance  for  the  season. 
^An  oral  agreement  of  landowners  for  the 
division  and  maintenance  of  a  partition  fence 
for  the  season,  executed  by  one  of  them-  and 
not  rescinded,  is  valid.  Page  v.  Hodgdon,  63 
N.  H.  53. 

30.  Knox  V.  Tucker,  48  Me.  373,  77  Am. 
Dec.  233;  Houx  v.  Seat,  26  Mo.  178,  72  Am. 
Dec.  202 ;  Kneale  v.  Price,  29  Mo.  App.  227 ; 
Pitzner  v.  Shinnick,  41  Wis.  676. 

31.  Blood  V.  Spaulding,  57  Vt.  422.  See 
also  Pitzner  v.  Shinnick,  41  Wis.  676. 

33.  Alabama. —  Moore  v.  Levert,  24  Ala. 
310. 

California. —  Meade  f.  Watson,  67  Cal.  591, 
8  Pac.  311;  Gonzales  v.  Wasson,  51  Cal.  295. 

Comnectiout. —  Wright  v.  Wright,  21  Conn. 
329. 

Illinois. —  Boyd  v.  Lammert,  18  111.  App. 
632. 

Indiana. —  Rhodes  v.  Mummery,  48  Ind.  216, 
duty  to  rebuild  fence  destroyed  by  fire. 

Massachusetts. —  Rust  v.  Low,  6  Mass. 
90. 

Michigan. —  Carpenter  v.  Vail,  36  Mich. 
226,  penalty  for  failure  to  build  partition 
fences  prescribed  by  statute. 

New  York. —  Carpenter  v.  Halsey,  60  Barb. 
45. 

Tennessee. —  Lightfoot  v.  Grove,  5  Heisk. 
473. 

Vermont. —  Keenan  v.  Cavanaugh,  44  Vt. 
268. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §  8. 

Constitutionality. — "  Laws  compelling  the 
buildinar,  maintaining,  and  keeping  in  repair 
of  partition  fences  are  enacted  in  the  exer- 
cise of  the  police  power,  and  are  an  ancient 
branch    of    legislation    which    has    been   uni- 
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requirement  to  build  and  maintain  such  fences  ;  the  parties  may  dispense  with 
them  if  tliey  so  agree.'^ 

(if)  TJpos  Whom  Statvtort  Eights  and  Duties  Confembed.  Partition 
fence  statutes  confer  no  rights  or  duties,  except  between  the  owners  of  adjoining 
lands  and  those  who  hold  under  them,  and  hence  negligence  with  respect  to  par- 
tition fences  does  not  concern  the  general  public.^  It  has  been  held  that  any 
person  occupying  land  and  interested  in  the  making  and  maintaining  a  partition 
fence,  be  his  estate  or  interest  in  the  premises  what  it  may,  is  entitled  to  avail 
himself  of  the  provisions  in  the  statute  in  reference  to  partition  fences,  the 
remedy  not  being  limited  to  the  owner  of  the  fee.^^  The  grantee  of  one  who  has 
built  a  partition  fence  succeeds  to  the  right  of  his  grantor  to  enforce  contribution 
from  the  adjoining  owner.^^  Under  sucli  statutes  it  is  generally  the  duty  of  the 
occupier  of  the  land  and  not  of  the  owner  thereof  to  maintain  partition  fences.*' 
An  administrator  is  not  personally  liable  in  an  action  under  a  statute  which  pro- 
vides that  when  one  of  the  owners  of  adjoining  lands  neglects  to  build  his  pro- 
portion of  a  partition  fence  the  person  injured  thereby  may  build  it  and  recover 
therefor.'' 

(hi)  To  What  Lands  Applicable.  Sometimes  statutes  as  to  partition 
fences  apply  only  to  agricultural  lands  and  do  not  require  fences  between  urban 
lots;''  other  statutes  on  the  subject  apply  only  to  lands  that  are  inclosed,"  or 


formly    sustained."      Tomlinson   v.    Bainaka, 
(Ind.   1904)    70  N.  E.  155,  158. 

Statutes  strictly  construed. —  The  partition 
fence  statutes,  being  in  derogation  of  the  com- 
mon law,  are  strictly  construed.  James  v. 
Tibbetts,  60  Me.  557;  Lantis  v.  Reithmiller, 
95  Mich.  45,  54  N.  W.  713;  Mackler  v. 
Cramer,  48  Mo.  App.  378;  Butler  v.  Barlow, 
2  Wis.  10. 

33.  Georgia. —  See  Tumlin  v.  Parrott,  82 
Ga.  732,  9  S.  E.  718. 

Iowa. —  Bills  V.  Belknap,  38  Iowa  225 ;  Win- 
ters V.  Jacobs,  29  Iowa  115. 

Kansas. —  Barker  v.  Robins,  9  Kan.  303. 

Missouri. —  O'Riley  r.  Diss,  41  Mo.  App. 
184. 

Pennsylvania. —  Milligan  v.  Wehinger,  68 
Pa.  St.  235. 

Presumption  of  agreement  not  to  fence. — 
Barker  v.  Robins,  9  Kan.  303.  See  also 
Rangier  v.  McCreight,  27  Pa.  St.  95,  holding 
that  it  will  be  presumed  that  they  mutually 
agree  to  so  occupy  their  respective  lands  that 
a  division  fence  will  not  be  needed. 

34.  Crandall  v.  Eldridge,  46  Hun  (N.  Y.) 
411;  Ryan  v.  Rochester,  etc.,  R.  Co.,  9  How. 
Pr.   (N.  Y.)   453. 

35.  Bronk  v.  Becker,  17  Wend.  (N.  Y.) 
320. 

36.  Gray  v.  Edrington,  29  Kan.  208 ;  Braw- 
ner  v.  Langton,  57  Mo.  516.  Contra,  Hale 
V.  Andrews,  75  111.  252. 

37.  Fay  v.  Elliott,  154  Mass.  587,  28  N.  E. 
1052;  Carpenter  v.  Vail,  36  Mich.  226;  Fen- 
ton  V.  Montgomery,  19  Mo.  App.  156;  Tewks- 
bury  V.  Bucklin,  7  N.  H.  518.  See  Baynes 
i:  Chastain,  68  Ind.  376;  Weymouth  v.  Gile, 
72  Me.  446. 

In  Minnesota  contribution  may  be  de- 
manded of  either  the  owner  or  the  occupant. 
McClay  v.  Clarke,  42  Minn.  363,  44  N.  W. 
255. 

38.  Cummings  v.  Brock,  56  Vt.  308. 

39.  Lightfoot  r.  Grove,  5   Heisk.    (Tenn.) 

[Ill,  B.  1,  d,  (I)] 


473;  Brooks  v.  Allen,  1  Wis.  127.  See  also 
Staub  V.  Fantz,  11  Heisk.  (Tenn.)  766.  Con- 
tra, Grief  v.  Kahn,  87  Ky.  17,  7  S.  W.  159, 
10  Ky.  L.  Rep.  87. 

40.  Alabama. —  Moore  v.  Levert,  24  Ala. 
310. 

California. —  Meade  v.  Watson,  67  Cal.  591, 
8  Pac.  311;  Gonzales  v.  Wasson,  51  Cal.  295. 

Illinois. —  Boyd  v.  Lammert,  18  111.  App. 
632. 

Iowa. —  Hewit  r.  Jewell,  59  Iowa  37,  12 
N.  W.  738. 

Maine. —  James  v.  Tibbetts,  60  Me.  557. 

Massachusetts. —  Field  v.  Nantucket,  1 
Cush.  11. 

Michigan. —  Lantis  v.  Reithmiller,  95  Mich. 
45,  54  N.  W.  713. 

Minnesota. —  McClay  v.  Clark,  42  Minn. 
363,  44  N.  W.  255;  Boenig  v.  Hornberg,  24 
Minn.  307. 

Missouri. —  Kent  f.  Lix,  47  Mo.  App.  567. 
See  also  Moore  v.  White,  45  Mo.  206. 

New  Hampshire. —  See  Perkins  v.  Boody,  62 
N.  H.  452. 

Neic  York. —  Perkins  v.  Perkins,  44  Barb. 
134;  Chryslar  v.  Westfall,  41  Barb.  159. 

Ohio. —  Kingman  V.  Williams,  50  Ohio  St. 
722,  36  N.  E.  667. 

Pennsylvania. —  Whyte  v.  East  Whiteland 
Tp.,  2  Chest.  Co.  Rep.  219;  Loeb  v.  Nissley, 
2  Leg.  Chron.  161,  21  Pittsb.  Leg.  J.  158. 

Wisconsin. —  Hazard  v.  Wolfram,  31  Wis. 
149;  Bechtel  v.  Neilson,  19  Wis.  49. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §§  9,  10,  11. 

Partial  inclosure  or  improvement. —  Only 
part  of  adjoining  premises  being  inclosed  or 
improved  partition  fences  can  be  compelled 
only  as  to  such  part.  Farmer  v.  Young,  86 
Iowa  382,  53  N.  W.  279 ;  James  i:  Tibbetts,  60 
Me.  557. 

Nature  of  inclosing  fences. —  Such  statutes 
apply  where  natural  barriers  form  part  of  the 
inclosure  of  the  one  making  use  of  the  fence 
(Gonzales  v.  Wasson,  51  Cal.  295),  and  it  is 
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occupied,"  or  improved.*^  Occupation  means  use  such  as  to  made  it  advan- 
tageous, for  the  purpose  of  such  use,  to  fence ;  actual  residence  on  the  land  is  not 
required.*^  Land  is  under  improvement  when  used  to  good  purpose  or  turned  to 
profitable  account." 

(rv)  Division  op  Partition  Fences  —  (a)  In  General.  Statutes  as  to 
partition  fences  generally  provide  tliat  tlie  portions  which  adjoining  landowners 
shall  construct  and  maintain  shall  be  assigned  to  them  by  officials  known  as 
fence-viewers,  upon  application  made  by  one  of  such  owners  when  they  cannot 
agree.*' 

(b)  Redivision.  If  the  land  of  one  adjoining  owner  is  sold  in  different  par- 
cels after  a  division  of  a  partition  fence,  either  by  agreement  or  under  the  statute, 
so  that  new  coterminous  proprietors  are  introduced,  each  one  extending  over  a 
part  only  of  the  line  so  divided,  a  new  adjustment  and  division  becomes  neces- 
sary.** Where,  after  a  fence  between  adjoining  landowners  has  been  divided 
throughout  the  whole  length  by  fence-viewers,  one  of  the  owners  lays  a  part  of 
the  land  on  tlie  line  in  common  and  is  thereby  relieved  from  further  contribution 
to  maintain  the  fence  there,  the  other  owner  will  be  entitled  to  a  new  division  of 
the  rest  of  the  fence.*'' 

(v)  Contribution  TO  Cost  op  Partition  Fengss — {a)  In  General.  Such 
statutes  also  generally  provide  that  where  one  adjacent  owner  does  not  construct 
or  maintain  his  portion  of  a  partition  fence,  the  other  adjacent  owner  may  con- 
struct all  of  it  or  make  all  necessary  repairs,  and  may  recover  from  the  defaulting 


not  necessary  that  the  fences  forming  such 
inclosure  should  be  "lawful"  fences  (Meade 
V.  Watson,  67  Cal.  591,  8  Pac.  311;  Boenig  v. 
Hornberg,  24  Minn.  307). 

Admissibility  of  evidence  as  to  land  being 
inclosed  see  Moore  v.  Levert,  24  Ala.  310; 
Bechtel  v.  Neilson,  19  Wis.  49. 

41.  Maudlin  v.  Hanscombe,  12  Colo.  204, 
20  Pac.  619;  Rust  v.  Low,  6  Mass.  90. 

42.  Michigan. —  Aylesworth  v.  Herrington, 
17  Mich.  417. 

Minnesota. —  Boenig  v.  Hornberg,  24  Minn. 
307. 

New  Hampshire. —  Chase  v.  Jefts,  58  N.  H. 
280. 

New  York. —  Chamberlain  v.  Reed,  14  Hun 
403. 

Pennsylvania. —  Palmer  v.  Silverton,  32 
Pa.  St.  65. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §§  9,  10,  11. 

43.  Maudlin  v.  Hanscombe,  12  Colo.  204, 
20  Pac.  619. 

44.  Chase  v.  Jefts,  58  N.  H.  280,  the  ques- 
tion whether  lands  are  improved  within  the 
meaning  of  the  statute  is  one  of  minced  law 
and  fact. 

Land  used  for  pasturage  is  under  improve-- 
ment.     Boenig  v.   Hornberg,   24  Minn.   307 ; 
Piper  V.  Piper,  60  N.  H.  98,  woodland  used 
for  pasturage. 

Land  occupied  by  buildings  is  improved. 
Wiggins  V.  Baptist  Soc,  43  N.  H.  260,  lands 
open  to  public  use  on  which  public  buildings 
stand  are  not  within  such  statutes. 

45.  /otca.— Bodell  v.  Nehls,  85  Iowa  164, 
52  N.  W.  123. 

Maine. —  Briggs  v.  Haynes,  68  Me.  535. 

Massachusetts. —  Currier  v.  Estey,  116 
Mass.  577. 

New  Hampshire. —  Fairbanks  v.  Childs,  44 
N.  H.  458. 


New  Jersey. —  Castncr  v.  Riegel,  54  N.  J.  L. 
498,  24  Atl.  484. 

New  York. —  Adams  v.  Van  Alstyne,  25 
N.  Y.  232. 

Wisconsin. —  Butler  v.  Barlow,  2  Wis.  10. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §§  18,  20. 
See  also  infra,  III,  B,  1,  d,  (vi). 

Equality  of  division. —  Under  a  statute  re- 
quiring each  owner  to  malie  equal  portions  of 
a  partition  fence,  it  is  not  necessary  that  the 
whole  portion  of  each  should  be  contiguous. 
Equality  is  best  promoted  by  assigning  to 
each  owner  a  portion  of  the  fence  which  is 
nearer  to  his  residence  and  less  difficult,  to- 
gether with  a  portion  also  of  the  more  remote 
and  more  difficult.  Prescott  v.  Mudgett,  13 
Me.  423.  Under  some  statutes  each  owner 
is  not  required  to  build  one  half  the  fence, 
but  each  must  build  a  portion  that  is  just 
and  equal  with  reference  to  the  cost  of  con- 
struction and  maintenance.  See  Titman  v. 
Smith,  61  N.  J.  L.  191,  38  Atl.  810;  People  v. 
Dewey,  1  Hun   (N.  Y.)   529. 

Partial  division. —  It  is  not  necessary  to  as- 
sign the  whole  of  a.  fence  between  adjacent 
owners ;  a  division  of  a  part  will  be  legal. 
Prescott  V.  Mudgett,  13  Me.  423;  Alger  v. 
Pool,  11  Cush.  (Mass.)  450.  But  see  Castner 
V.  Riegel,  54  N.  J.  L.  498,  24  Atl.  484. 

A  positive  disagreement  is  not  necessary  to 
give  viewers  jurisdiction;  no  agreement  hav- 
ing been  made  they  may,  on  application,  make 
the  division.  Glidden  v.  Towle,  31  N.  H. 
147. 

46.  Wright  v.  Wright,  21  Conn.  329; 
Walker  v.  Wetherbee,  65  N.  H.  656,  23  Atl. 
621 ;  Pitman  v.  Gale,  63  N.  H.  75 ;  Castner  v. 
Riegel,  54  N.  J.  L.  498,  24  Atl.  484;  Adams 
i:  Van  Alstyne,  25  N.  Y.  232. 

47.  Jones  v.  Perry,  50  N.  H.  134.  See  also 
Chamberlain  v.  Reed,  14  Hun  (N.  Y.)  403. 

[Ill,  B,  1.  d.  (v),  (A)] 
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owner  the  value  of  his  proper  share  of  such  construction  or  maintenance,  the  suf- 
ficiency of  such  fence  or  of  the  repairs  to  it,  and  the  value  thereof,  being 
determined  by  fence-viewers.^ 

(b)  Amount  of  Recovery.  It  has  been  held  that  where  the  valne  of  a  fence 
as  appraised  by  viewers  is  recoverable,  "  the  question  which  it  is  their  duty  to 
determine,  is  not  what  the  materials  are  worth  for  any  other  purpose,  and  not, 
necessarily,  what  the  materials  and  labor  cost,  but  what,  in  the  condition  in  which 
they  find  it,  is  its  valne  as  a  fence.  This  may  or  may  not  equal  the  cost,  depend- 
ing, among  other  things,  upon  what  economy  was  used  in  its  construction,  the 
snitablenesss  uf  the  materials,  the  character  of  the  work,  and  whether,  by  reason 
of  decay  or  other  cause,  it  has  deteriorated  in  value."*'  Half  the  value  of  a  fence 
may  be  recovered,  although  it  is  a  better  or  more  expensive  one  than  would  have 
satisfied  the  requirements  of  the  statute;™  but  one  who  builds  or  repairs  a  fence 
must  act  reasonably,  and  has  no  right  to  be  extravagant  either  in  materials  or 
work.'^  In  some  jurisdictions,  by  statute,  a  landowner  who  builds  such  part  of  a 
fence  or  makes  such  repairs  as  the  adjoining  owner  should  have  built  or  made 
may  recover  from  the  owner  who  is  in  default  double  tlie  expense  or  value  of  his 
portion  of  tlie  fence  or  repairs.^^  Such  statutes  being  penal  as  well  as  remedial 
are  strictly  construed,  and  will  not  be  extended  to  cases  not  clearly  within  their 
provisions ;  *^  and  all  proceedings  prescribed  by  such  statutes  must  be  strictly 
followed.^* 

(c)  Lien  For  Cost  of  Construction  or  Repair.  It  is  sometimes  provided  by 
statute  that  the  expenses  of  building  or  repairing  a  fence  shall  be  a  lien  on  the 
land  of  the  owner  who  is  in  default.^^ 

(d)  Action  to  Enforce  —  (1)  Nature  and  Form.  An  action  brought  under 
a  statute  to  recover  double  tlie  expense  of   building  or  repairing  the  portion 


48.  Connecticut. —  Mosman  v.  Sandford,  52 
Conn.  23;  Fox  v.  Beebe,  24  Conn.  271. 

Illinois. —  Hale  v.  Andrews,  75  111.  252. 

Iowa. —  Farmer  v.  Young,  86  Iowa  382,  52 
N.  W.  279;  MeKeever  v.  Jenks,  59  Iowa  300, 
13  N.  W.  295,  contribution  to  the  cost  of  a 
hedge  fence. 

Kentucky. —  McMillen  v.  Wilson,  3  Dana 
154. 

Minnesota. —  Boenig  v.  Hornberg,  24  Minn. 
307. 

Pennsylvania. —  Stoner  v.  Hunsicker,  47  Pa. 
St.  514;  Roberts  v.  Sarchet,  14  Pa.  Co.  Ct. 
372. 

See  23  Gent.  Dig.  tit.  "  Fences,"  §  29.  See 
also  infra,  III,  B,  1,  d,  (vi)  .  . 

Failure  to  trim  a  hedge  fence  is  not  a  fail- 
ure to  repair,  within  the  meaning  of  a  statute 
regulating  contribution  upon  failure  to  repair 
a  partition  fence.  Kinney  v.  Kinney,  104 
Iowa  703,  74  N.  W.  688,  40  L.  R.  A.  626. 

The  actual  interest  which  the  parties  have 
in  a  fence  is  a  question  which  cannot  arise  in 
an  action  for  contribution  to  the  expense  of  a 
partition  fence.    Moore  v.  Levert,  24  Ala.  310. 

No  recovery  for  expense  of  unnecessary  re- 
huilding. —  Where  it  appeared  that  after  a  re- 
port of  fence-viewers  defendant  rebuilt  his 
portion  of  the  fence  m  substantial  accordance 
therewith,  and  that  plaintiff,  dissatisfied  with 
the  style  and  kind  adopted,  of  her  own  motion 
and  upon  her  own  view  took  it  down  and 
built  a  new  one  in  its  place,  she  was  not  en- 
titled to  recover  the  cost  thereof  from  de- 
fendant. Trego  V.  Pierce,  119  Pa.  St.  139, 
12  Atl.  864. 

[Ill,  B,  1,  d,  (v),  (a)] 


In  Indiana  the  statute  provides  for  the  con- 
struction or  repair  of  partition  fences  by 
township  trustees  on  the  default  of  the  land- 
owner. For  proceedings  to  compel  payment 
therefor  see  Tomlinson  v.  Bainaka,  (1904)  70 
N.  B.  155;  State  v.  Kemp,  141  Ind.  125,  40 
N.  E.  661. 

49.  Robb  V.  Brachmann,  24  Ohio  St.  3,  11. 

50.  Robb  V.  Brachmann,  24  Ohio  St.  3. 

51.  Guyer  v.  Stratton,  29  Conn.  421. 

53.  Connecticut. —  Fox  v.  Beebe,  24  Conn. 
271. 

Massachusetts. —  Day  v.  Dolan,  174  Mass. 
524,  55  N".  E.  384;  Fay  v.  Elliott,  154  Mass. 
587,  28  N.  E.  1052. 

Minnesota. —  MeClay  v.  Clarli,  42  Minn. 
363,  44  N.  W.  255. 

New  Hampshire. —  Piper  v.  Piper,  60  N.  H. 
98;  Fairbanks  v.  Childs,  44  N.  H.  458. 

Rhode  Island. —  Howland  v.  Howland,  14 
R.  I.  560. 

Wisconsin. —  Farr  v.  Spain,  67  Wis.  631,  31 
N.  W.  21. 

53.  Cobb  V.  Corbitt,  78  Me.  242,  3  Atl.  732; 
Abbott  V.  Wood,  22  Me.  541;  Kennedy  v. 
Owen,  131  Mass.  431;  Voelz  v.  Breitenfield, 
68  Wis.  491,  32  N.  W.  757. 

54.  Briggs  v.  Haynes,  68  Me.  535;  Eames 
V.  Patterson,  8  Me.  81 ;  Sears  v.  Charlemont, 
6  Allen  (Mass.)  437;  Carpenter  v.  Vail,  36 
Mich.  226 ;  Franklin  v.  Wells,  6  R.  I.  422. 

55.  See  Gonzales  v.  Wasson,  51  Cal.  29-5 
(holding  that  such  a  lien  is  not  an  exelH- 
sive  remedy,  but  that  the  person  in  whose 
favor  it  exists  may  resort  to  an  ordinary  ac- 
tion at  law)  ;   Tomlinson  v.  Bainaka,    (Ind. 
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of  a  defaulting  owner  is  legal  in  its  nature  and  triable  by  jury.''  An  action  on 
the  case  is  the  proper  one  for  this  purpose,"  and  assumpsit  will  not  lie ;  ^  but 
where  a  custom  exists,^'  or  there  is  an  agreement  ™  to  pay  half  of  such  expense, 
assumpsit  will  lie. 

(2)  Prerequisites  to  Action  —  (a)  Necessity  of  Application  to  Viewers. 
Where  the  statute  makes  fence-viewers  a  special  tribunal  for  the  adjudication  of 
the  rights  and  the  settlement  of  controversies  of  adjoining  landowners,  respecting 
the  erection  and  maintenance  of  partition  fences,  no  action  will  lie  in  the  courts 
for  that  purpose  until  fence-viewers  have  been  applied  to  and  acted  in  the  prem- 
ises ;  *'  but  where  the  statute  makes  no  provision  for  fence-viewers,  an  appraisal 
by  them  is  not  necessary  to  entitle  one  to  maintain  an  action  for  the  recovery  of 
the  expense  of  building  or  repairing  a  partition  fence,  and  such  expense  may  be 
proved  by  witnesses  who  know  or  can  judge  what  it  was.'^  The  statutory  remedy 
of  applying  to  fence-viewers  does  not  apply  when  the  obligation  to  maintain  a 
division  fence  rests  upon  a  deed  ^  or  upon  agreement." 

(b)  Necessity  of  Demand.  Before  bringing  an  action  against  the  defaulting 
owner,  a  demand  for  the  amount  awarded  by  the  fence-viewers  must  be  made.*' 

(3)  When  Action  Accrues.  An  action  founded  upon  the  award  of  fence- 
viewers  does  not  accrue  until  such  award  is  made.*'  Under  a  statute  providing 
for  recovery  unless  the  cost  be  paid  within  "  one  month  after  demand,"  an  action 
commenced  before  the  expiration  of  a  month  after  demand  for  payment  is  pre- 
maturely brought." 

(yi)  Fenoe -Viewers — (a)  In  General.  Partition  fence  statutes  generally 
provide  for  fence-viewers  ^  whose  duties,  as  has  been  previously  stated,  are  to 
assign  to  adjoining  owners  their  due  portions  of   such  fences  for  erection  or 


1904)  70  N.  E.  155;  Gilson  v.  Munson,  114 
Mich.  671,  72  N.  W.  994;  Farr  v.  Spain,  67 
Wis.  631,  31  N.  W.  21. 

56.  Farr  v.  Spain,  67  Wis.  631,  31  N.  W. 
21. 

57.  Sharp  47.  Curtiss,  15  Conn.  526;  Sanford 
«.  Haskell,  50  Me.  86;  Howland  v.  Howland, 
14  R.  I.  560. 

58.  Howland  v.  Howland,  14  R.  I.  560. 

59.  Walker  v.  Chichester,  2  Brev.  (S.  C.) 
67. 

60.  Strong  v.  Sheer,  33  Vt.  466. 

61.  Lease  v.  Vance,  28  Iowa  501;  Burr  v. 
Hamer,  12  Nebr.  483,  11  N.  W.  741.  See  also 
Eames  v.  Patterson,  8  Me.  81.  But  compare 
Walker  v.  Watrous,  8  Ala.  493,  42  Am.  Dec. 
646. 

62.  Perkins  v.  Perkins,  44  Barb.  (N.  Y.) 
134;  Bronk  v.  Becker,  17  Wend.  (N.  Y.)  320; 
Willoughby  v.  Carleton,  9  Johns.  (N.  Y.)  136. 

63.  Kennedy  v.  Owen,  134  Mass.  227.  See 
also  Dey  v.  Prentiss,  90  Hun  (N.  Y.)  27,  35 
N.  Y.  Siippl.  563. 

64.  Rust  V.  Low,  6  Mass.  90.  See  also 
Bodel  v.  Nehls,  85  Iowa  164,  52  N.  W.  123; 
Mackler  v.  Cramer,  32  Mo.  App.  542.  But  see 
Bruner  v.  Palmer,  108  Ind.  397,  9  N.  E.  354; 
Huber  r..  Wilkinson,  46  Iowa  458. 

65.  Bartlett  v.  Adams,  43  Ind.  447;  San- 
lord  V.  Haskell,  50  Me.  86;  Lamb  v.  Hicks, 
11  Mete.   (Mass.)  496. 

SufSciency  of  demand  see  Hollister  v.  Hol- 
lister,  35  Conn.  241 ;  Oxborough  v.  Boesser, 
30  Minn.  1,  13  N.  W.  906. 

Demand  is  sufficiently  alleged  by  stating 
the  length  of  the  fence,  its  value  per  rod,  and 
half  its  value  at  the  time  of  its  use  to  in- 
close, and  that  on  a  day  certain  plaintiiT  de- 


manded said  sum,  which  was  refused.    Meade 
V.  Watson,  67  Cal.  591,  8  Pac.  311. 

66.  Snyder  v.  Bell,  32  Kan.  230,  4  Pac.  71. 

67.  Sanford  v.  Haskell,  50  Me.  86. 

68.  Bradford  v.  Hawkins,  96  Me.  484,  52 
Atl.  1019  (manner  of  election  or  appoint- 
ment under  the  Maine  statute)  ;  Jaques  v. 
Benton,  63  N.  H.  232  (construing  a  statute 
providing  for  an  application  to  viewers  when 
the  fence  is  situated  on  the  line  of  two  towns). 

Selection  by  parties  upon  notice.— Where 
it  is  provided  that  fence-viewers  are  to  be 
selected  by  the  parties  interested,  upon  notice, 
an  award  made  by  fence-viewers  selected  by 
one  party  without  notice  to  the  other  is 
invalid.  Thompson  v.  Bulson,  78  111.  277 ; 
Hall  V.  Andrews,  75  111.  252. 

Disqualification  on  account  of  relationship. 
—  Conant  v.  Norris,  58  Me.  451  (a  brother-in- 
law  of  one  of  the  parties  disqualified)  ;  San- 
born V.  Fellows,  22  N.  H.  473  (where  the 
uncle  of  one  of  the  parties  acted  as  a  fence- 
viewer,  the  proceedings  were  held  void )  ;  Robb 
V.  Brackman,  38  Ohio  St.  423  (waiver  of  dis- 
qualification ) . 

Fence-viewers  required  to  take  oath. — 
Hartshorn  v.  SchoflT,  51  N.  H.  316,  58  N.  H. 
197;  Glidden  v.  Towle,  31  N.  H.  147;  Gallup 
V.  Mulvah,  26  N.  H.  132.  But  compare 
Shriver  v.  Stevens,  20  Pa.  St.  138. 

Waiver  of  objections. —  The  fact  that  a 
board  of  fence-viewers  is  defectively  consti- 
tuted (Kellogg  V.  Brown,  32  Conn.  108)  or 
that  fence-viewers  are  not  properly  qualified 
(Glidden  v.  Towle,  31  N.  H.  147)  may  be 
waived. 

Presumption  of  authority. —  It  has  been 
held  that  fence-viewers  are  quasi-public  offi- 
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maintenance,*'  and  to  determine  the  sufficiency  and  value  of  such  fences  when 
contribution  proceedings  are  brought  by  one  owner  against  the  otlier.™ 

(b)  Powers.  The  powers  of  viewers  are  Hmited  strictly  to  those  given  by 
statute,  and  when  they  exceed  those  limits  their  determinations  are  void."  They 
have  no  power  to  require  one  owner  to  build  a  part  of  the  portion  of  the  fence 
assigned  to  the  otlier ;  '^^  to  apportion  fences  which  are  not  for  any  reason  sub- 
ject to  apportionment,  and  they  cannot  conclude  the  parties  by  determining  a 
fence  to  be  a  partition  fence  when  in  fact  it  is  not;'''  to  make  an  assignment 
when  a  previous  assignment  has  been  made;'*  or  when  an  obligation  to  maintain 
has  arisen  through  prescription;'^  or  when  a  written  agreement  has  been  made 
and  recorded  under  a  statute  providing  that  such  a  partition  shall  be  forever 
binding  on  the  parties,  assigns,  and  successive  owners  and  occupants.''  Under  a 
power  to  assign  portions  of  a  hedge  for  maintainance  they  cannot  require  each 
party  to  trim  his  own  side  for  the  whole  distance."  "Where  they  have  power  to 
fix  the  value  of  a  fence,  they  have  no  power  to  determine  whether  such  fence 
has  been  paid  for,  in  whole  or  in  part,  and  have  no  control  over  the  sum  to  be 
paid.'^  They  have  no  authority  to  settle  the  rights  of  different  claimants  of 
land,"  nor  to  establish  boundary  lines ;  *"  but  they  are  sometimes  authorized  by 


cers,  and  that  their  having  acted  officially 
18  prima  fade  evidence  of  their  appointment 
and  qualification.  Hollister  v.  Hollister,  35 
Conn.  241.  And  where  persons  act  as  fence- 
viewers  without  objection  on  the  part  of  land- 
owners who  were  present  or  represented  aA  the 
hearing,  a  finding  that  they  are  fence-viewers 
de  facto  at  least  is  justified,  although  no  evi- 
dence of  their  appointment  is  introduced. 
Day  V.  Dolan,  174  Mass.  524,  55  N.  E.  384. 
See  also  Malone  v.  Faulkner,  11  U.  C.  Q.  B. 
116. 

Action  of  a  majority  of  fence-viewers  is 
valid.  Guyer  v.  Stratton,  29  Conn.  421  (if 
all  have  been  duly  notified  to  act )  ;  Hartshorn 
V.  Schoff,  58  N.  H.  197;  Glidden  v.  Towle,  31 
N.  H.  147 ;  Miller  v.  Sanborn,  54  Vt.  522. 

Personal  inspection. —  A  determination  by 
fence-viewers  as  to  the  sufficiency  of  a  fence 
must  be  made  by  them  sitting  as  a  board,  and 
be  based  on  personal  inspection;  but  the  in- 
spection need  not  be  made  by  all  the  members 
at  the  same  time.  Tubbs  v.  Ogden,  46  Iowa 
134.  See  also  Eobb  v.  Brachmann,  24  Ohio 
St.  3. 

Proceedings  of  fence-viewers  as  to  matters 
of  form  should  not  be  measured  with  techni- 
cal nicety,  but  should  be  treated  with  at 
least  the  indulgence  extended  to  proceedings 
before  justices  of  the  peace.  Talbott  v.  Black- 
lege.  22  Iowa  572. 

The  proceedings  of  township  trustees  who 
act  as  fence-viewers  are  not  invalidated  be- 
cause after  meeting  properly  upon  the  land 
where  the  fence  is  located  and  determining 
upon  their  findings,  they  go  to  an  attorney's 
office  outside  the  township  to  reduce  their 
findings  to  writing  for  recording,  the  findings 
being  duly  recorded  in  the  proper  township. 
Miles  V.  Tomlinson,  110  Iowa  322,  81  N.  W. 
587. 

69.  See  supra,  III,  B,  1,  d,  (iv). 

70.  See  supra.  III,  B,  1,  d,  (v). 

71.  Illinois. —  Campbell  v.  Feyerabend,  53 
111.  App.  225. 

Iowa. —  Farmer  v.  Young,  86  Iowa  382,  53 
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N.  W.  279.  See  also  Anderson  r.  Cox,  54 
Iowa  578,  6  N.  W.  895. 

Maine. —  Longley  v.  Hilton,  34  Me.  332. 

Massachusetts. —  Sears  v.  Charleniont,  6  Al- 
len 437. 

'New  Hampshire. —  Fairbanks  v.  Childs,  44 
N.  H.  458. 

New  Jersey. —  Titman  v.  Smith,  61  N.  J.  Ij. 
191,  38  Atl.  810. 

Pennsylvania. —  Painter  v.  Reese,  2  Pa.  St. 
126. 

Rhode  Island. —  Rowland  v.  Howland,  14 
E.  I.  560;  Franklin  v.  Wells,  6  R.  I.  422. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §  23. 

72.  Longley  v.  Hilton,  34  Me.  332. 

73.  Farmer  i:  Young,  86  Iowa  382,  53 
N.  W.  279;  Bills  v.  Belknap,  38  Iowa  225; 
James  v.  Tibbetts,  60  Me.  557;  American 
Baptist  Publication  Soc.  v.  Wistar,  11  Phila. 
(Pa.)  212;  Bechtel  v.  Neilson,  19  Wis. 
49. 

74.  Sears  v.  Charlemont,  6  Allen  (Mass.) 
437;  Alger  v.  Poole,  11  Cush.   (Mass.)  450. 

75.  Adams  v.  Van  Alstyne,  25  N.  Y.  232. 

76.  Glidden  v.  Towle,  31  N.  H.  147;  York 
V.  Davis,  11  N.  H.  241.  Compare  Burgin  i;. 
Kortright,  4  Johns.  (N.  Y. )  414,  holding 
that  under  a  statute  giving  them  power  in 
cases  of  "  disputes "  they  have  jurisdiction 
in  cases  of  an  agreement  and  a  dispute 
under  it. 

77.  Campbell  v.  Feyerabend,  53  111.  App. 
225. 

78.  Butler  v.  Barlow,  2  Wis.  10. 

79.  Shaw  V.  GilfiUan,  22  Vt.  565. 

80.  Connecticut. —  Talcott  i:  Stillman,  28 
Conn.  193. 

loica. —  See  Peschong  v.  Mueller,  50  Iowa 
237. 

New  Hampshire. —  Glidden  v.  Towle,  31 
N.  H.  147 ;  Gallup  f.  Mulvah,  24  N.  H.  204. 

Pennsylvcmia. —  Trego  v.  Pierce,  1 19  Pa.  St. 
139,  12  Atl.  864. 

Vermont. —  Camp  v.  Camp,  59  Vt.  667,  10 
Atl.  748;  Shaw  V.  Gilfillan,  22  Vt.  565. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §  23. 
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statute  to  designate  the  line  upon  which  a  partition  fence  is  to  be  built.''  The 
powers  of  viewers  are  also  limited  by  the  complaint  or  application  under  which 
they  proceed.^'  When  selected  by  the  parties  upon  notice,  the  scope  of  their 
powers  is  determined  by  sucli  notice.*' 

(c)  Notice  of  Proceedings.  Persons  whose  rights  will  be  affected  by  the  pro- 
ceedings of  fence-viewers  must  have  notice  of  the  time  and  place  of  such  proceed- 
ings," and  this  is  true,  although  notice  is  not  expressly  provided  for  by  statute;** 
but  a  party  appearing  and  not  objecting  to  want  of  notice  waives  it.*^  Notice  in 
writing  not  being  prescribed,  oral  notice  is  sufhcient ; "  but  a  written  notice  must 
be  given  when  it  is  prescribed  by  the  statute.**  No  period  being  designated,  the 
time  of  notice  must  be  "  reasonable,"  and  merely  time  enough  to  enable  one  to 
get  to  the  meeting  is  not  sufficient,  although  a  short  time  would  ordinarily 
suffice.*'  Such  notice  must  be  sufficiently  detinite  to  inform  the  party  as  to  tlie 
time  and  place  and  the  fences  to  be  passed  upon.^  Although  several  matters  are 
to  be  passed  upon  by  fence-viewers,  one  notice  is  sufficient,'^  but  it  must  embrace 
all  the  matters  to  be  considered,  or  it  will  be  insufficient  as  to  those  omitted.'^ 

(d)  Decision  or  Order  —  (1)  Form  and  Contents  —  (a)  In  General.  It  is 
sometimes  required  that  the  decision  of  fence-viewers  shall  be  reduced  to  writing 
and  a  copy  given  to  each  party,"  that  it  shall  be  sworn  to  ^  and  recorded."' 


81.  Kennedy  v.  Owenj  131  Mass.  431;  Cur- 
rier V.  Esty,  116  Mass.  577;  Corlis  v.  Little, 
13  N.  J.  L.  229 ;  Miller  v.  Barnett,  5  N.  J.  L. 
547 ;  State  v.  Ford,  1  N.  J.  L.  53. 

82.  Sears  v.  Charlemont,  6  Allen  (Mass.) 
437 ;  Franklin  v.  Wells,  6  E.  I.  422.  See  also 
Hartshorn  v.  Scharff,  51  N.  H.  316. 

83.  Hale  v.  Andrews,  75  111.  252;  Scott  t). 
Jackson,  93  111.  App.  529. 

84.  loxoa.. —  Tubbs  v.  Ogden,  46  Iowa  134; 
Lookhart  v,  Wessels,  46  Iowa  81.  Compare 
Brown  v.  Petrie,  86  Iowa  581,  53  N.  W.  321. 

Maine. —  Briggs  v.  Haynes,  68  Me.  535. 

Massachusetts. —  Day  v.  Dolan,  174  Mass. 
524,  55  N.  E.  384. 

Michigan. —  See  Seofield  v.  Haire,  122  Mich. 
265,  80  N.  W.  1091. 

Minnesota. — ^McClay  v.  Clark,  42  Minn.  363, 
44  N.  W.  255. 

tiew  Hampshire. —  Davis  v.  Hazen,  61  N".  H. 
383 ;  Fairbanks  v.  Childs,  44  N.  H.  458. 

l}ew  Jersey. —  See  State  v.  Ford,  1  N.  J.  L. 
53. 

Pennsylvania. —  Roberts  v.  Shipley,  2  Wkly. 
Notes  Gas.  406. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §  35. 

But  see  Edgerton  v.  Moore,  28  Conn.  600; 
Fox  V.  Beebe,  24  Conn.  271. 

Actual  notice  must  be  given  unless  it  is 
otherwise  prescribed  by  statute.  Moore  v. 
Given,  39  Ohio  St.  661. 

Notice  to  one  of  several  owners  in  common 
is  sufficient.    Moore  v.  Given,  39  Ohio  St.  661. 

Service  in  accordance  with  statute. —  Where 
the  statute  prescribes  service  of  such  notice 
as  a  summons  to  be  served  in  a  civil  action, 
service  in  any  other  manner  or  by  any  one 
but  a  sheriff  or  constable  is  insufficient. 
Voelz  V.  Breitenfield,  68  Wis.  491,  32  N.  W. 
757. 

A  recital  of  notice  in  the  return  of  fence- 
viewers  is  prima  facie  evidence  of  the  giving 
of  such  notice.  Achorn  v.  Andrews,  (Me. 
1888)    12  Atl.  793. 

85.  Illinois. —  Holliday  v.  Swailes,  2  111. 
515. 


Madne. —  Harris  v.  Sturdivant,  29  Me.  366. 

Massachusetts. —  Lamb  v.  Hicks,  11  Mete. 
496;  Scott  v.  Dickinson,  14  Pick.  276. 

Michigan. —  Gilson  v.  Munson,  114  Mich. 
671,  72  N.  W.  994. 

Pennsylvania. —  Shriver  v.  Stephens,  20  Pa. 
St.  138. 

Rhode  Island. —  Franklin  v.  Wells,  6  R.  I. 
422. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §  35. 

Contra. —  Talbot  v.  Blacklege,  22  Iowa  572. 

86.  Talbot  v.  Blacklege,  22  Iowa  572; 
Shriver  v.  Stephens,  20  Pa.  St.  138. 

87.  Gantz  v.  Clark,  31  Iowa  254;  Talbot 
V.  Blacklege,  22  Iowa  572. 

88.  Kinney  v.  Kinney,  104  Iowa  703,  74 
N.  W.  688,  40  L.  R.  A.  626;  Lookhart  v. 
Wessels,  46  Iowa  81. 

89.  Tubbs  V.  Ogden,  46  Iowa  134. 

90.  Bruner  v.  Palmer,  108  Ind.  397,  9  N.  E. 
354;  Emery  v.  Maguire,  87  Me.  116,  32  Atl. 
781. 

91.  Lamb  v.  Hicks,  11  Mete.  (Mass.) 
496. 

92.  Fairbanks  v.  Childs,  44  N.  H.  458. 

93.  Briggs  v.  Haynes,  68  Me.  535;  Hewitt 
V.  Watkins,  11  Barb.  (N.  Y.)  409.  Compare 
Talbot  V.  Blacklege,  22  Iowa  572  (holding 
that  where  each  party  was  verbally  notified 
and  knew  all  the  acts  of  the  viewers,  and 
their  decision  was  reduced  to  writing  on  the 
same  day  and  duly  recorded,  it  was  not 
necessary  to  give  a  written  copy  of  the  de- 
cision to  the  parties)  ;  Gallup  v.  Mulvah,  26 
N.  H.  132  (holding  that,  where  it  is  provided 
that  the  decision  shall  be  recorded,  it  is  not 
essential  that  a  copy  be  given  to  the  parties, 
although  the  statute  provides  therefor ) . 

94.  Perkins  v.  Boody,  62  N.  H.  452. 
Oath  may  be  waived.    Perkins  v.  Boody,  62 

N.  H.  4.=)2;  Hartshorn  v.  Sohoff,  51  N.  H.  316, 
58  N.  H.  197. 

95.  Ellis  V.  Ellis,  39  Me.  526;  Glidden  v. 
Towle,  31  N.  H.  147.  But  compare  Gantz  v. 
Olarke,  31  Iowa  254.  holding  that,  the  ob.iect 
of  a  statutory  provision  for  recording  being 
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Technical  objections  to  the  form  of  an  award  are  not  favored.**  An  award  is 
void  which  does  not  declare  the  fence  built  to  be  sufficient,"  or  which,  under  a 
statute  requiring  an  assessment  of  the  "  expense  "  of  building  a  fence,  iinds  its 
value.*^  An  award  is  not  void  for  failing  to  specify  whether  the  value  fixed  is 
the  actual  or  double  value,  if  it  appears  from  the  whole  award  which  is  meant.'' 
"When  the  dispute  is  as  to  the  value  of  the  fence  and  the  proportion  thereof 
which  one  party  should  pay  to  the  other,  the  award  should  specify  such  sum.' 
An  order  is  not  vitiated  because  of  mere  surplusage  in  its  contents ; '  and  it  has 
been  held  that  omissions  in  an  award  may  be  supplied  by  oral  testimony.^ 

(b)  Order  or  Notice  to  Bdild  or  Repair.^  An  order  or  notice  to  build  or 
repair  a  partition  fence  should  fix  the  time  for  compliance  °  definitely.*  A  notice 
to  repair  need  not  specify  the  particulars  in  which  the  fence  is  deficient;'  and  it 
is  sufficient,  although  it  does  not  specify  the  portion  of  the  fence  to  be  repaired.* 
Reasonable  certainty  is  all  that  is  I'equired  in  the  description  of  a  fence  in  such 
notice.' 

(2)  Conclusiveness.  The  decision  of  fence-viewers  upon  questions  within 
their  jurisdiction  is  conclusive,'"  unless  impeached  for  fraud  or  mistake.''  Thus 
the  determination  of  the  viewers  as  to  the  amount  of  fence  to  be  built  and 
maintained,*^  or  as  to  the  sufficiency  of  a  fence  already  built,''  is  conclusive.  And 
a  decision  against  the  establishment  of  a  fence  on  tlie  ground  tliat  the  land  is 
nninclosed  is  binding  upon  the  parties  until  it  is  otherwise  determined  on  a  new 
application;'*  but  a  party  being  bound  by  a  covenant  in  a  deed  to  maintain  the 
whole  of  a  fence,  an  apportionment  by  viewers  does  not  conclude  the  other  party, 
who  will  not  be  estopped  from  asserting  such  obligation  although  he  assented  to 
the  apportionment.'^  It  has  been  decided  that  the  award  of  fence-viewers  is  only 
prima  facie  evidence  as  to  the  amount  of  contribution  to  be  made  by-  one 
adjoining  owner  to  another  who  has  erected  the  whole  fence.'" 

(3)  AppEALABiLiTr.  The  right  to  appeal  from  the  decision  of  fence-viewers 
is  sometimes  expressly  provided  by  statute."  Whether  a  landowner  was  assessed 
by  fence-viewers  with  the  cost  of  a  more  expensive  fence  than  the  law  required 
must  be  decided  on  appeal  and  not  on  certiorari  to  review  their  proceedings." 
Under  a  statute  authorizing  appeals  in  "  qxiA  tarn  and  other  actions  for  forfeitures 

to  give  notice,  when  the  party  is  otherwise  10.  Connecticut. —  Wright    v.    Wright,    21 

notified  recording  is  not  necessary.  Conn.  329. 

96.  Bruner  v.  Palmer,  108  Ind.  397,  9  N.  E.  Iowa. —  McKeever  v.  Jenks,  59  Iowa  300,  13 
354.  N.  W.  295 ;  Bills  v.  Belknap,  38  Iowa  225. 

97.  Emery  v.  McGuire,  87  Me.  116,  32  Atl.  Michigan. —  Gilson  v.  Munson,  114  Mich. 
781.     See  also  Briggsr.  Haynes,  68  Me.  535.  071,  72  N.  W.  994. 

98.  Voelz  V.  Breitenfield,  68  Wis.  491,  32  Neic  Hampshire. —  Fairbanks  v.  Childs,  44 
N.  W.  757.  N.  H.  458. 

99.  Guyer   r.   Stratton,  29  Conn.  421.  New  York. —  Clark  v.  Brown,  18  Wend.  213. 

1.  Hewitt  V.  Watkins,  11  Barb.  (N.  Y.)  Canada.— Short  v.  Parmer,  24  U.  C.  Q.  B. 
409.  Compare  Roberts  v.  Sarchet,  14  Pa.  Co.  633.  See  also  Matter  of  Cameron,  25  U.  C. 
Ct.  372.  Q.  B.  533. 

2.  Gallup  V.  Mulvah,  26  N.  H.  132.  See  23  Cent.  Dig.  tit.  "  Fences,"  §  26. 

3.  Shriver  v.  Stephens,  20  Pa.  St.  138.  11.  Oxborough  v.  Boesser,  30  Minn.  1,  13 

4.  Admissibility  of  parol  evidence  of  con-  N.  W.  906 ;  Robb  v.  Barchmann,  24  Ohio  St.  3. 
tents. —  A  written  notice  requiring  the  build-  Setting  aside  for  fraud  see  Robertson  v. 
ing  of  a  fence  having  been  served  upon  a  land-  Bell,  36  Kan.  748,  14  Pac.  160. 

owner  by  fence-viewers,  parol  evidence  of  its  12.  Grey  v.  Edrington,  29  Kan.  209;  Peo- 

contents   cannot  be  given  without  notice   to  pie  u.  Dewey,  1  Hun  (N.  Y.)  529. 

him  to  produce  it.     Abbott  v.  Wood,  22  Me.  13.  Baker  v.  Lakeman,   12  Mete.    (Mass.) 

541.     But   compare  Willoughby  v.   Carleton,  195. 

9  Johns.  (N.  Y.)  136.  14.  Miller  v.  Sanborn,  54  Vt.  522. 

5.  Guyer  v.  Stratton,  29  Conn.  421;  Fair-  15.  Dey  v.  Prentice,  90  Hun  (N.  Y.)  27, 
banks  v.  Childs,  44  N.  H.  458 ;   Howland  v.  35  N.  Y.  Suppl.  563. 

Howland,  14  R.  I.  560.  16.  Snyder  v.  Bell,  32  Kan.  230,  4  Pac.  71; 

6.  James  v.  Tibbetts,  60  Me.  557.  Grey  v.  Edrington,  29  Kan.  208. 

7.  Fox  r.  Beebe,  24  Conn.  271.  17.  In  re  McDonald,  30  U.  C.  Q.  B.  432. 

8.  Rowe  V.  Beale,  15  Pick.   (Mass.)   123.  18.  Miles  v.  Tomlinson,   110  Iowa  322,  81 

9.  Guyer  v.  Stratton,  29  Conn.  421.  N.  W.  587. 
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and  penalties,"  appeal  lies  from  the  action  of  justices  of  the  peace  acting  as  fence- 
viewers  ;  "  and  where  a  statute  provides  for  the  entry  of  judgment  by  a  justice  of 
the  peace  ex  parte  on  a  fence-viewers'  award  if  it  is  not  paid  within  a  certain  time, 
ah  appeal  lies  from  such  judgment  as  from  other  judgments  of  such  courts,  the 
proceedings  being  an  "action"  within  the  code  and  a  judicial  rather  than  a 
ministerial  act.^ 

(e)  Fees.  Tiie  amount  of  the  fees  of  fence-viewers  and  the  persons  by  whom 
they  are  paid  are  matters  regulated  by  statute.^' 

2.  How  Duty  Terminated.  When  a  statutory  method  of  terminating  the 
obligation  as  to  partition  fences  is  prescribed,  the  obligation  continues  until  such 
method  has  been  complied  with.^  One  at  whose  solicitation  a  division  fence  was 
apportioned  after  the  adoption  of  a  herd  law,  and  who  with  the  adjoining  owner 
acquiesced  in  the  apportionment  and  erected  a  fence  accordingly,  cannot  after- 
ward of  his  own  motion  relieve  himself  of  the  obligation  to  keep  his  portion  of 
the  fence  in  repair.^  One  of  two  adjoining  landowners  who  sets  his  fence  in  his 
own  land  and  throws  open  to  the  public  the  land  between  his  line  and  the  fence 
is  thus  relieved  from  assisting  to  maintain  a  partition  fence.^ 

3.  Location  of  Partition  Fences.  Although  fences  on  the  line  between  adja- 
cent owners  are  generally  contemplated  by  statutes  providing  for  partition  fences,^ 
yet  to  constitute  a  partition  fence  it  is  not  necessary  that  it  be  located  precisely 
on  the  true  linp ;  ^*  but  substantial  compliance  with  the  rule  that  a  partition  fence 
must  be  located  on  the  line  between  adjoining  landowners  would  seem  to  be  nec- 
essary in  the  absence  of  an  express  or  implied  agreement  to  locate  it  elsewhere." 
Where  landowners  expressly  agree  as  to  the  location  of  a  partition  fence,^  or 


19. 
20. 

473. 
21. 

13  N. 


Holliday  v.  Swailea,  2  111.  515. 
Lightfoot  V.  Grove,  5  Heisk.    (Tenn.) 


See  Oxborough  v.  Boesser,  30  Minn.  1, 
W.  906 ;  Roundy  V.  Smith,  68  N.  H.  69, 
34  Atl.  677;  Chase  v.  Jefts,  58  N.  H.  43; 
Whittier  v.  Johnson,  38  N.  H.  160;  Glidden 
V.  Towle,  31  N.  H.  147 ;  Gallup  v.  Mulvah,  26 
N.  H.  132;  Irish  v.  Blackmer,  56  Vt.  670. 
And  see  the  statutes  of  the  various  states. 

22.  Hoag  V.  Switzer,  61  III.  294;  Brown  t. 
Brown,  23  111.  App.  90. 

Laying  lands  open  oi  in  common  is  a 
method  of  terminating  liability  sometimes 
provided  for  by  statute.  See  Boyd  v.  Lam- 
mert,  18  111.  App.  632;  Perkins  v.  Boody,  62 
N.  H.  452;  Jones  v.  Perry,  50  N.  H.  134. 

23.  Barrett  f.  Dolan,  71  Iowa  94,  32  N.  W. 
189 

24.  Smith  v.  Johnson,  76  Pa.  St.  191; 
Rohrer  v.  Rohrer,  18  Pa.  St.  367  [distin- 
guished in  Odenwelder  v.  Frankenfield,  153 
Pa.  St.  526,  26  Atl.  97]  ;  Painter  v.  Reece,  2 
Pa.  St.  126. 

25.  Hewit  v.  Jewell,  59  Iowa  37,  12  N.  W. 
738. 

When  lands  meet  in  the  middle  of  a  stream 
and  no  fence  can  be  erected  on  the  line,  it 
must  be  located  according  to  principles  of 
reason  and  justice.  Bissel  v.  Southworth,  1 
Root   (Conn.)   269.     See  also  Lamb  v.  Hicks, 

11  Mete.    (Mass.)   496. 

Disputed  boundary  line. —  The  fact  that  the 
boundary  line  between  adjoining  owners  is  in 
dispute  is  no  excuse  for  not  building  a  parti- 
lion  fence.     Trego  v.  Pierce,  119  Pa.  St.  139, 

12  Atl.  864;  Stephens  v.  Shriver,  25  Pa.  St. 
78.  See  also  Robb  v.  Brachmann,  24  Ohio 
St.  3. 


26.  California. —  Columbet  v.  Pacheco,  48 
Cal.  395. 

Iowa. —  Card  v.  Dale,  67  Iowa  552,  25  N.  W. 
774;  Talbot  v.  Blacklege,  22  Iowa  572. 

Minnesota. —  Oxborough  v.  Boesser,  30 
Minn.  1,  13  N.  W.  906. 

New  York. —  Rowland  v.  Baird,  18  Abb. 
N.  Cas.  256. 

Ohio. —  Robb  v.  Brachmann,  24  Ohio  St.  3. 

Pennsylvania. —  Trego  v.  Pierce,  119  Pa.  St. 
139,  12  Atl.  864;  Stephens  v.  Shriver,  25  Pa. 
St.  78. 

Tennessee. —  Glowers  v.  Sawyers,  1  Head 
156. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §  13. 

27.  Alabama. —  Wheeler  v.  State,  109  Ala. 
56,  19  So.  993. 

Connecticut. —  Talcott  v.  Stillman,  28  Conn. 
193. 

Massachusetts. —  Kennedy  v.  Owen,  131 
Mass.  431. 

Missouri. —  Sims  v.  Field,  74  Mo.  139. 

Nebraska. —  Burr  v.  Hamer,  12  Nebr.  483, 

11  N.  W.  741. 

Rhode  Island. —  Howland  v.  Howland,  14 
R.  I.  560. 

Illustrations. —  Fences  located  two  or  three 
feet  (Jeffries  v.  Burgin,  57  Mo.  327),  four 
feet  (Conklin  v.  Dust,  3  Kan.  App.  211,  43 
Pac.  431),  ten  feet   (Maudlin  v.  Hanscombe, 

12  Colo.  204,  20  Pac.  619 ) ,  and  from  five  feet 
to  an  eighth  of  a  mile  from  the  line  (Byera 
V.  Davis,  3  Ind.  App.  387,  29  N.  E.  798)  have 
been  held  not  to  be  partition  fences. 

Objection  to  location  waived. —  Piper  v. 
Piper,  60  2Sf.  H.  98. 

28.  Oxborough  v.  Boesser,  30  Minn.  1,  13 
N.  W.  906 ;  Hoar  v.  Hennessy,  29  Mont.  253, 
74  Pac.  452. 

[Ill,  B.  3] 
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acquiesce  in  its  location  for  a  long  period,^  or  treat  a  fence  as  being  on  the  line,^ 
the  fact  that  it  is  not  on  the  line  is  immaterial.  "Where  a  partition  fence  which 
was  not  upon  the  true  line  is  rebnilt,  it  may  be  correctly  located.^^  As  the  line 
between  adjacent  landowners  is  imaginary,  existing  only  in  theory,'^  and  as  every 
species  of  fence  must  take  some  land  and  cannot  stand  on  a  mathematical  line,* 
a  reasonable  amount  of  land  may  be  used  for  the  erection  of  a  partition  fence, 
one  half  of  such  fence  being  placed  on  the  land  of  each  of  the  adjacent  owners.** 
If  more  than  half  of  such  a  fence  is  built  upon  the  land  of  one  of  the  adjacent 
owners,  without  his  consent,  he  is  entitled  to  relief.^  The  occupation  by  a  land- 
owner of  the  requisite  land  of  his  neighbor  for  the  erection  of  a  partition  fence 
is  not  adverse  but  permissive.'*  The  rule  which  permits  partition  fences  to  be 
placed  equally  on  the  land  of  each  adjoining  owner  does  not  apply  to  fences 
meeting  on  the  front  of  adjoining  premises.  Such  fences  are  required  to  termi- 
nate at  tlie  division  line.^ 


IV.    REMOVAL,  DESTRUCTION,  AND  OTHER  ACTS    RELATING  TO  FENCES. 

A.  Civil  Liability  —  1.  In  General.     A  person  who  commits  a  trespass  by 
removing  or  destroying  a  fence  becomes  liable  to  an  action  for  damages.^    The 


29.  Columbet  v.  Pacheco,  48  Cal.  395.  See 
also  Grief  v.  Kahn,  87  Ky.  17,  7  S.  W.  159, 
10  Ky.  L.  Rep.  87. 

30.  Garrett  v.  Sewell,  95  Ala.  456,  10  So. 
226;  Henry  v.  Jones,  28  Ala.  385;  Robb  v. 
Barchmann,  24  Ohio  St.  3. 

Question  for  jury. —  Whether  a  fence  is 
treated  by  adjacent  landowners  as  a  division 
fence  is  a  question  of  fact  for  the  jury.  Mc- 
Nally  c.  O'Brien,  88  111.  237. 

31.  Scott  V.  Jackson,  93  111.  App.  529. 

32.  Slaughter  v.  Cullup,  22  Tex.  Civ.  App. 
578,  55  S.  W.  182. 

33.  Newell  v.  Hill,  2  Mete.  (Mass.)   180. 

34.  Massachusetts. — Newell  v.  Hill,  2  Mete. 
180.  See  also  Kennedy  v.  Owen,  131  Mass. 
431;   Holbrook  v.  McBride,  4  Gray  215. 

Missouri. —  Pettigrew  v.  Lancy,  48  Mo.  380. 

Montana. — Hoar  v.  Hennessy,  29  Mont.  253, 
74  Pac.  452. 

New  York. —  Higgins  v.  Kingsley,  82  Hun 
150,  31  N.  Y.  Suppl.  100.  See  also  Warren  v. 
Sabin,  1  Lans.  79;  Carpenter  v.  Halsey,  60 
Barb.  45;  Ferris  v.  Van  Buskirk,  18  Barb. 
397. 

Canada. —  See  Cook  v.  Tate,  26  Ont.  403, 
holding  that  a  boundaiy  fence  should  be  so 
placed  that  when  completed  the  vertical  cen- 
ter of  the  board  wall  will  coincide  with  the 
limit  between  the  lands  of  the  parties,  each 
owner  being  bound  to  support  it  by  appli- 
ances placed  on  his  own  land. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §  45. 

"It  must  be  a  reasonable  quantity;  and 
that  is  to  be  determined  by  a  just  regard  to 
the  proper  accomplishment  of  the  purpose 
which  both  parties  have  in  view,  and  in  which 
they  have  a  common  interest.  It  is  such  a 
fence  as  will  prevent  the  cattle  of  one  party 
from  escaping  into  the  land  of  the  other.  In 
determining  what  is  reasonable,  regard  would 
be  had  to  the  nature  and  character  of  the 
land  to  be  divided.  .  .  .  Further ;  in  con- 
sidering what  is  reasonable,  great  regard 
should  be  had  to  the  usage  and  practice  of 
men  of  ordinary  skill  and  judgment  in  the 
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building  of  fences  in  their  own  lands  on  simi- 
lar kinds  of  soil,  and  for  like  purposes." 
Newell  V.  Hill,  2  Mete.  (Mass.)  180,  183  [ap- 
proved in  Hoar  v.  Hennessy,  29  Mont.  253,  74 
Pac.  452],  per  Shaw,  C.  J.  See  also  Morton 
V.  Reynolds,  45  N.  J.  L.  326,  45  Am.  Rep.  776. 
Virginia  or  worm  fences  may  be  built  half 
on  the  land  of  each  of  the  adjoining  owners. 
Pettigrew  v.  Lancy,  48  Mo.  380 ;  Ferris  v.  Van 
Buskirk,  18  Barb.  (N.  Y.)  397.  Compare 
Morton  v.  Reynolds,  45  N..  J.  L.  326,  46  Am. 
Rep.  776. 

35.  Higgins  v.  Kingsley,  82  Hun  (N.  Y.) 
150,  31  N.  Y.  Suppl.  100;  Kelly  v.  Don- 
nelly, 19  Pa.  Super.  Ct.  456,  right  to  in- 
junction. 

Right  to  remove  excess. —  If,  in  the  erec- 
tion of  a  partition  fence,  more  than  one  half 
is  built  upon  the  land  of  one  of  the  adjoin- 
ing owners,  without  his  consent,  he  may  re- 
move the  excess ;  and  if  in  order  to  effect  such 
removal  it  becomes  necessary  to  take  down 
the  whole  fence  he  may  rightfully  do  so. 
Sparhawk  v.  Twichell,  1  Allen  (Mass.)  450. 
See  also  Kennedy  v.  Owen,  131  Mass.  431. 

36.  Higgins  v.  Kingsley,  82  Hun  (N.  Y.) 
150,  31  N.  Y.  Suppl.  100;  Dysart  v.  Leeds, 
2  Pa.  St.  488. 

37.  Hubbell  v.  Peck",  15  Conn.  133;  Warren 
V.  Sabin,  1  Lans.   (N.  Y.)  79. 

38.  Illinois. —  Buckmaster  v.  Cool,  12  111. 
74. 

Kentucky. —  Shean  v.  Withers,  12  B.  Men. 
441. 

Maryland. —  Richardson  v.  Milburn,  11  Md. 
340. 

Michigan. —  Graham  v.  Poor,  50  Mich.  153, 
15  N.  W.  61. 

Wisconsin. — Dhein  v.  Beuscher,  83  Wis.  316, 
53  N.  W.  551. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §  52. 

Compare  McAninch  v.  Smith,  19  Mo.  App. 
240. 

Illustration. —  A  contractor  for  the  building 
of  a  section  of  a  turnpike  road  who  is  author- 
ized by  the  charter  of  the  company  to  enter 
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fact  that  a  fence  was  not  of  the  kind  or  dimensions  prescribed  by  statute  will  not 
defeat  an  action  for  its  wilful  destruction.''  Trover  lies  against  a  person  who 
removes  a  quantity  of  fence  from  the  land  of  its  owner,  although  such  person 
was  acting  at  the  time  under  the  direction  of  town  officers  and  mistakenly 
supposed  the  fence  to  be  upon  the  land  of  the  town.''"  Persons  who  throw  down 
or  leave  open  fences  are  sometimes,  by  statute,  made  liable  to  a  penalty  recover- 
able in  a  civil  action  .■'^ 

2.  Rights  and  Liabilities  of  Adjacent  Owners  —  a.  In  General.  If  a  fence 
separating  the  lands  of  adjoining  owners  is  built  by  one  of  them  entirely  on  his 
own  land  it  belongs  to  him  and  he  has  a  right  to  remove  it.^'  A  fence  erected 
on  the  line  between  the  lands  of  adjoining  owners,*'  or  recognized  by  them  as 
being  on  the  line,  although  not  so  in  fact,**  generally  belongs  to  them  as  tenants 
in  common.  Either  may  repair  it  and  may  lawfully  enter  on  the  land  of  the 
other  for  that  purpose,*'  but  if  either  destroys  or  removes  it  he  is  liable  to  the 
other  tenant." 

b.  Statutory  Provisions.  In  some  jurisdictions  there  are  statutes  which  pro- 
hibit the  removal  of  partition  fences,  unless  notice  of  intention  to  remove  has  been 
given  by  one  owner  adjacent  to  the  other,  at  a  prescribed  time  in  advance  of  the 


the  premises  of  a  citizen  in  conducting  the 
work  has  a  mere  liceEse,  and,  if  he  is  under 
the  necessity  of  taking  down  a  fence  in  pass- 
ing and  repassing,  he  must  keep  the  fence  in 
as  good  condition  as  before  he  pulled  it  down, 
and  a  failure  will  render  him  a  trespasser 
06  irlitio  and  liable  accordingly.  Crawford  v. 
Maxwell,  3  Humphr.   (Tenn.)  476. 

Sight  to  remove  fence  built  by  a  trespasser. 
—  One  who  builds  a  fence  upon  the  land  of 
another  without  his  permission  is  a  tres- 
passer, and  the  owner  of  the  land  is  not  liable 
for  removing  the  fence.  Thayer  v.  Wright,  4 
Den.  (N.  Y.)  180. 

Injury  to  plaintiff  by  the  act  of  defendant 
should  be  shown.  Houx  v.  Seat,  26  Mo.  178, 
72  Am.  Dec.  202. 

Where  one  joins  his  fence  to  that  of  another 
and  this  act  is  assented  to  or  acquiesced  in 
for  a  number  of  years,  the  latter  may  not, 
without  notice  to  the  former  to  remove  his 
fence,  disunite  the  fences  to  the  injury  of  the 
former,  without  being  guilty  of  a  trespass. 
Shean  v.  Withers,  12  B.  Mon.   (Ky.)   441. 

Injunction. —  Destruction  of  a  fence  by  a 
trespasser  accompanied  by  threats  to  repeat 
the  act  as  often  as  the  fence  is  replaced  en- 
titles the  owner  to  an  injunction,  although 
the  trespasser  is  not  insolvent.  Lynch  v. 
Egan,  (Nebr.  1903)  93  N.  W.  775;  Pohlman 
•v.  Evangelical  Lutheran  Trinity  Church,  60 
Nebr.  364,  83  N.  W.  201. 

39.  Norton  v.  Young,  6  Colo.  App.  187,  40 
Pac.  156;  Fugate  v.  Smith,  4  Colo.  App.  201, 
35  Pac.  283.  See  also  Crawford  v.  Maxwell, 
3  Humphr.   (Tenn.)   476. 

40.  Smith  v.  Colby,  67  Me.  169. 

41.  Osborne  v.  Warren,  44  Conn.  357;  Wil- 
son V.  Burton,  96  Mo.  App.  686,  70  S.  W.  916. 

42.  Quillen  v.  Betts,  1  Pennew.  (Del.)  53, 
39  Atl.  595;  Clowers  v.  Sawyers,  1  Head 
(Tenn.)    156.     See  also  Bragg  v.  Rogers,  25 

TJ.  C.  C.  P.  156. 

43.  Alalama. —  Garrett  v.  Sewell,  95  Ala. 
456,  11  So.  226;  Henry  v.  Jones,  28  Ala.  385. 

Georgia. —  See  Gilreath  v.  State,  96  Ga.  303, 
22  S.  E.  907. 
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Massachusetts. — See  Newell  v.  Hill,  2  Mete. 
180. 

Pennsylvania. —  Smith  v.  Johnson,  76  Pa. 
St.  191;  Stoner  v.  Hunsicker,  47  Pa.  St.  514. 

South  Carolina. —  Gibson  v.  Vaughn,  2 
Bailey  389,  23  Am.  Deo.  143. 

England. —  Cubitt  v.  Porter,  8  B.  &  C.  257, 
6  L.  J.  K.  B.  O.  S.  306,  2  M.  &  R.  267,  15 
E.  C.  L.  133  [distinguishing  Matts  v.  Haw- 
kins, 5  Taunt.  20,  14  Rev.  Rep.  695]. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §  55. 

Presumption  as  to  ownership. —  A  line  fence 
between  the  lands  of  adjacent  owners  is  pre- 
sumed to  be  the  common  property  of  both,  un- 
less the  contrary  is  shown.  Quillan  v.  Betts, 
1  Pennew.  (Del.)  53,  39  Atl.  595;  Hoff  v. 
Olson,  101  Wis.  118,  76  N.  W.  1121,  70  Am. 
St.  Rep.  903;  Sayles  v.  Bemis,  57  Wis.  315,  15 
N.  W.  432. 

Division  of  an  existing  line  fence  for  main- 
tenance will  not  change  the  ownership  of 
the  materials  of  which  it  has  been  theretofore 
composed.  Titman  v.  Smith,  61  N.  J.  L.  191, 
38  Atl.  810. 

44.  Garrett  v.  Sewell,  95  Ala.  456,  11  So. 
226;  Henry  v.  Jones,  28  Ala.  385.  See  also 
Wells  V.  Rubenacker,  15  S.  W.  1063,  12  Ky. 
L.  Rep.  936;  Clowers  v.  Sawyers,  1  Head 
(Tenn.)    156. 

45.  Garrett  v.  Sewell,  95  Ala.  456,  11  So. 
226 ;  Henry  v.  Jones,  28  Ala.  385 ;  Walker  v. 
Watrous,  8  Ala.  493,  42  Am.  Dec.  646. 

46.  Garrett  v.  Sewall,  108  Ala.  521,  18  So. 
737,  95  Ala.  456,  11  So.  226;  Henry  v.  Jones, 
28  Ala.  385;  Drees  v.  State,  37  Ark.  122 
(holding  that  it  is  not  a  trespass  for  one 
adjacent  owner  to  knock  off  the  planks  added 
to  a  partition  fence  by  the  other)  ;  Smith  v. 
Johnson,  76  Pa.  St.  191 ;  Stoner  v.  Hun- 
sicker, 47  Pa.  St.  514.  See  also  Gilreath  v. 
State,  96  Ga.  303,  22  S.  E.  907.  But  compare 
Gilson  V.  Vaughn,  2  Bailey  (S.  C.)  389,  23 
Am.  Dee.  143. 

Remedies  of  cotenant. — "Whenever  one 
tenant  in  common  does  an  unlawful  act, 
whereby  his  co-tenant  is  injured,  the  law 
affords  an  appropriate  remedy;  he  may  bring 
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removal."  The  fact  that  one  adjacent  owner  has  notified  the  other  that  he  intends 
to  remove  will  not  justify  the  other  in,  removing  Iiis  part  without  notice;  it  is 
only  where  the  party  making  the  removal  has  given  the  notice  that  the  statute 
affords  any  protection  to  him.**  The  effect  of  removing  a  partition  fence  upon 
notice  is  to  remit  the  parties  to  their  common-law  rights  and  duties.*^  Statutes 
sometimes  provide  that  a  landowner  who  desires  to  let  his  land  lie  open  shall 
not  remove  his  part  of  a  partition  fence  if  the  adjoining  owner  pays  him  for  it.^ 

3.  RiQHT  TO  Remove  Fences  Placed  by  Mistake.  If  one  of  two  adjoining  land- 
owners, with  the  knowledge  of  the  other,  erects  a  division  or  a  partition  fence 
which  is  by  mistake  placed  upon  the  land  of  the  latter,  and  the  former  upon 
discovering  his  mistake  removes  the  fence,  the  latter  cannot  recover  its  value,^"^ 
nor  is  the  former  liable  to  an  action  of  trespass  for  such  removal.^'  A  statute 
giving  the  right  to  remove  fences  placed  by  mistake  on  the  lands  of  other  persons 
has  been  held  to  apply  only  to  natural  persons,  and  to  give  no  right  to  remove 
fences  erected  by  mistake  on  lands  of  the  state  or  of  the  United  States.^' 

4.  Evidence.  In  an  action  for  damages  for  the  removal  of  a  fence  without 
notice  judgment  for  half  the  value  of  the  fence  is  not  supported  by  evidence  of 


trover  or  trespass  against  his  co-tenant,  when 
the  thing  in  common  is  destroyed,  or  the  con- 
version is  equivalent  to  an  exclusion  of  the 
right  of  the  tenant  suing.  The  removal  of 
the  fence  from  the  original  dividing  line,  on 
the  land  of  the  defendant,  and  its  appropria- 
tion to  his  exclusive  use,  was  tantamount  to 
the  destruction  of  the  thing  in  common." 
Garrett  v.  Sewell,  95  Ala.  456,  458,  11  So. 
226. 

Removal  in  order  to  rebuild. —  It  is  not  a 
trespass  for  the  owner  of  land  to  take  away 
the  fence  separating  it  from  the  land  of  an- 
other, for  the  purpose  of  rebuilding.  Ropes 
j;.  Flint,  182  Mass.  473,  65  N.  E.  812;  Burrell 
v.  Burrell,  11  Mass.  294.  See  also  Cubitt  v. 
Porter,  8  B.  &  C.  257,  6  L.  J.  K.  B.  O.  S. 
306,  2  M.  &  R.  267,  15  E.  C.  L.  133. 

47.  /Hmois.— McNally  v.  O'Brien,  88  111. 
237;  McCormick  v.  Tate,  20  111.  334;  Brown 
v.  Brown,  23  111.  App.  90;  Boyd  v.  Lammert, 
18  111.  App.  632. 

Kentucky. —  Clemmons  v.  Grow,  102  Ky. 
499,  43  S.  W.  728,  19  Ky.  L.  Rep.  1544: 
Grief  v.  Kahn,  87  Ky.  17,  7  S.  W.  159,  10 
Ky.  L.  Rep.  87;  Gwinn  v.  Ditto,  3  Bush 
547. 

Missouri. —  Sims  v.  Field,  74  Mo.  139 ; 
Knott  V.  Glaze,  22  Mo.  App.  352. 

JVeio  York. —  Chamberlain  v.  Reed,  14  Hun 
403 ;  Holladay  v.  Marsh,  3  Wend.  142,  20  Am-. 
Dec.   678. 

Tennessee. —  Stallcup  i>.  Bradly,  3  Coldw. 
406.  See  also  Glowers  v.  Sawyers,  1  Head 
156. 

Wisconsin. —  Sayles  v.  Bemis,  57  Wis.  315, 
15  N.  W.  432. 

See  23  Cent.  Dig.  tit.  "  Fences,"  §  56. 

Written  notice  is  sometimes  expressly  re- 
quired by  statute  (Brown  v.  Brown,  23  111. 
App.  90;  Deimel  v.  Obert,  20  111.  App.  557; 
Grief  v.  Kahn,  87  Ky.  17,  7  S.  W.  159,  10 
Ky.  L.  Rep.  87),  but  in  the  absence  of  such 
provision  notice  by  parol  is  sufficient  (Hol- 
laday V.  Marsh,  3  Wend.  (N.  Y.)  142,  20 
Am.  Dec.  678). 

In  Texas,  by  statute,  it  is  "  unlawful  for 
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any  person  who  is  a  joint  owner  of  any  sepa- 
rating or  dividing  fence  or  who  is  in  any 
manner  interested  in  any  fence  attached  to 
or  connected  with  any  fence  owned  or  con- 
trolled by  any  other  person  to  remove  the 
same  "  without  first  giving  six  months'  notice. 
See  Long  i:  Cude,  75  Tex.  225,  12  S.  W.  827, 
(Civ.  App.  1894)  26  S.  W.  1000;  St.  Louis 
Cattle  Co.  V.  Gholson,  (Civ.  App.  1895)  30 
S.  W.  269;  Jamison  v.  State,  27  Tex.  App. 
442,  11  S.'W.  483. 

Fences  not  on  the  boundary  line. —  In  Mis- 
souri a  fence  not  built  upon  the  boundary 
line  between  adjoining  proprietors  is  not  a 
division  fence  within  the  meaning  of  the  stat- 
ute, and  may  be  removed  by  its  owner  without 
giving  the  statutory  notice.  Sims  v.  Field, 
74  Mo.  139  [.explaining  Jeffries  v.  Burgin,  57 
Mo.  327].  Under  the  Kentucky  statute,  how- 
ever, it  seems  that  even  though  a  fence  is 
entirely  on  the  land  of  one  of  the  adjacent 
owners,  it  cannot  be  removed  imless  the  stat- 
utory notice  is  given,  if  it  is  treated  as  a 
partition  fence.  Grief  f.  Kahn,  87  Ky.  17, 
7  S.  W.  159,  10  Ky.  L.  Rep.  87. 

Manner  of  pleading  notice. —  Where  notice 
of  a  removal  of  a  partition  fence  is  alleged, 
the  pleading  should  show  that  the  notice 
was  given  in  due  time  and  to  a  proper  person ; 
an  averment  that  reasonable  notice  was  given 
is  insufficient.  McCormick  v.  Tate,  20  111. 
334.  See  also  Schieble  v.  Hart,  12  S.  W.  628, 
11  Ky.  L.  Rep.  607. 

48.  Knott  V.  Glaze,  22  Mo.  App.  352. 

49.  Holladay  v.  Marsh,  3  Wend  (N.  Y.) 
142,   20  Am.  Dec.  678. 

50.  See  Boyd  v.  Lammert,  18  111.  App.  632 ; 
Haines  v.  Kent,  11  Ind.  126. 

51.  Matson  v.  Calhoun,  44  Mo.  368;  Long 
V.  Cude,  75  Tex.  225,  12  S.  W.  827.  See  also 
Curtis  V.  Leasia,  78  Mich.  480,  44  N.  W.  500 ; 
Hobb  V.  Clark,  53  Ark.  411,  14  S.  W.  652,  9 
L.  R.  A.  526,  qucere. 

52.  Curtis  v.  Leasia,  78  Mich.  480,  44 
N.  W.  500.  See  also  Whitfield  v.  Boden- 
hammer,  61  N.  C.  362. 

53.  Blair  r.  Worley,  2  111.  178. 
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Btatements  of  defendant  that  he  owned  only  one  half  of  it,  when  the  otherwise 
uncontradicted  evidence  shows  that  it  was  built  wholly  by  defendant  and  that 
plaintiff's  grantor  was  merely  permitted  to  connect  with  it.^  Under  a  statute 
imposing  a  penalty  against  one  who  shall  voluntarily  throw  down  or  open  any 
fence  or  gate  and  leave  the  same  open  it  is  not  sufficient  to  prove  merely  that 
defendant  threw  down  a  fence,  but  evidence  must  be  introduced  to  show  that 
he  left  it  down.''  In  an  action  growing  out  of  the  removal  of  a  fence,  when 
the  ownership  of  the  land  on  which  the  fence  was  situated  is  not  in  issue,  evi- 
dence offered  to  show  title  to  the  land  is  properly  rejected.'^  A  witness  may 
testify  that  a  fence  for  tlie  removal  of  which  an  action  is  brought  was  a  par- 
tition fence,  although  the  evidence  does  not  show  that  it  was  a  statutory  partition 
fence,  if  he  knows  the  fact  that  it  was  erected  by  agreement  between  the  parties 
who  owned  the  land,  and  tlie  statement  is  not  objectionable  as  a  conclusion  of  law.'^ 

5.  Damages.  One  who  removes  or  destroys  the  fence  of  another  is  liable  to 
respond  in  damages  for  any  loss  which  is  the  natural  or  proximate  consequence  of 
his  act ;  '^  and  where  an  adjacent  owner  removes  a  partition  fence  without  notice 
to''  or  the  consent®*  of  the  other  adjacent  owner,  when  such  notice  or  consent  is 
required  by  statute,  the  measure  of  damages  is  the  same.  Where  one  who  has 
given  the  proper  notice  commences  the  removal  of  a  partition  fence,  one  day 
prior  to  the  time  authorized  by  statute,  he  is  liable  for  nominal  damages  only, 
unless  it  is  sliown  that  actual  loss  has  been  sustained.*'  Punitive  damages  may  be 
awarded  against  one  landowner  for  wrongfully  and  forcibly  removing  a  partition 
fence  against  the  protest  of  the  adjacent  owner ;  ^^  but  when  one's  good  faith  in 
believing  his  land  invaded  by  a  fence  is  not  impugned,  he  should  not  suffer 
punitive  damages  for  tearing  it  down.^ 

B.  Criminal  Liability  —  l.  In  General.  Criminal  liability  for  acts  done  or 
omitted  as  to  fences,  being  prescribed  by  statutory  enactments  containing  vary- 
ing providons,  whether  or  not  a  prosecution  can  be  sustained  depends  upon  the 
terms  of  the  particular  statute  under  which  it  is  brought."  As  a  general  rule  to 
be  criminally  liable  for  removing  or  destroying  a  fence  one  must  have  acted 
unlawfully  and  wilfully  and  committed  some  trespass ;  ^  if  the  purpose  is  legiti- 

54.  Long  V.  Cude,    (Tex.  Civ.  App.  1894)  64.  Alabama. —  Shaw  t?.  State,  125  Ala.  80, 
26  S.  W.  1000.  28  So.  390. 

55.  Donovan  v.  Sallee,  19  Mo.  App.  593.  Kansas. —  State  v.   Sullivan,   14  Kan.   170. 

56.  Fitts  V.  Howard,  13  Ky.  L.  Eep.  !J02.  Massachusetts. —  Ropes  v.  Flint,  182  Mass. 

57.  Avary  v.  Searcy,  50  Ala.  54.  473,  65  N.  E.  812. 

58.  Roby  v.  Reed,  39  N.  H.  461.    See  Dam-  Missouri. —  State  v.  Zinn,  61  Mo.  App.  476. 
AGES,  13  Cyc.  22.  North   Carolina. —  State   v.    Edmonds,    121 

59.  Stallcup  V.   Bradly,  3   Coldw.    (Tenn.)  N.  C.  679,  28  S.  E.  545. 

406.  North  Dakota. —  Kuhnert  v.  Angel,  8  N.  D. 

Illustration.— The  person  injured  by  such  198,  77  N.  W.  1015. 
removal  is  entitled  to  recover  for  the  injury  Texas. —  MoCauley  v.   State,   43  Tex.   374; 

to  his  pasture  by  defendant's  cattle  straying  Scott  v.  State,  (Cr.  App.  1900)   56  S.  W.  61; 

thereon,  the  value  of  the  grass  consumed,  and  Martin    v.    State,     (App.    1891)     16    S.    W. 

of  his  own  cattle  escaping  thereby  that  were  749;   White  v.   State,  27   Tex.   App.   638,   U 

not  recovered  after  proper  diligence,  but  not  S.   W.   643;   Roberts  v.   State,   17   Tex.  App. 

the  value  of  those  alleged  to  have  died  during  148. 

the  following  winter,  as  such  damages  would  Utah. —  U.   S.  v.   Buford,   8   Utah   173,   30 

be  too  remote.     St.  Louis  Cattle  Co.  v.  Ghol-  Pac.  433. 
son,  (Tex.  Civ.  App.  1895)  30  S.  W.  269.  See  23  Cent.  Dig.  tit.  "Fences,"  §  64. 

The  cost  of  restoring  the  fence  in  addition  Necessity  of  showing  want  of  owner's  con- 
to  actual  damage  to  crops  or  stock  is  recover-  sent. —  Brumley  f.  State,  12  Tex.  App.  609. 
able.     Deimel    v.   Obert,    20    111.    App.    557;  In  North  Carolina  it  is  required  by  statute 
Richardson  v.  McDougall,  11  Wend.   (N.  Y.)  that  a  sufficient  fence  be  kept  up  during  crop 
46.  time    around    "  cleared   ground    under    oulti- 

60.  Mene  v.  Horner,  7  Ky.  L.  Rep.  293.  vation."     State    v.    Taylor,    69    N.    C.    543; 

61.  Clemmons   v.   Grow,    102   Ky.  499,   19  State  v.  Lamb,  30  N.  C.  229;    State  v.  Bell, 
Ky.  L.  Rep.  1544,  43  S.  W.  728.  25  N.  C.  506.     A  pasture  field  is  not  within 

62.  Fitts  V.  Howard,  13  Ky.  L.  Rep.  302.  this  statute.     State  ».  Perry,  64  N.  C.  305. 

63.  Scheer   v.   Kriesel,    109    Wis.    125,   85  65.  State  v.  McCraeken,   118   N.   C.    1240, 
N.  W.  138.  24  S.  E.  530 ;  State  v.  Headrick,  48  N.  C.  375, 
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mate  and  no  harm  is  done  tlie  offense  is  not  committed.^*  Tlie  ipquiry  as  to  the 
possession  of  the  fence  should  ordinarily  be  limited  to  the  actual  peaceable 
possession,  and  not  extended  to  the  right  of  possession."  One  removing  a  fence 
under  a  hona  fide  claim  of  right  does  not  commit  the  offense  of  "  maliciously  or 
wantonly,"  "maliciously  or  voluntarily,"  or  "knowingly  and  wilfully"  breaking 
down  the  fence  of  another;^  but  where  one's  belief  in  his  right  is  due  to  negli- 
gence in  not  ascertaining  the  fact  of  ownership  of  the  land  on  which  a  fence  is 
located  he  is  held  guilty.^'  A  conviction  for  unlawfully,  wilfully,  and  know- 
ingly fencing  the  land  of  anotlier  will  not  be  sustained  where  it  appears  that 
defendant  has  all  along  made  claim  to  that  portion  of  the  land  upon  which  the 
fence  was  erected,  and  it  also  appears  that  his  vendors  made  a  similar  claim.™ 
Under  some  statutes,  in  order  to  establish  criminal  liability,  it  must  be  shown  that 
the  fence  constituted  an  inclosure ;  ■"  but  a  statute  being  merely  against  mali- 
ciously or  negligently  tlirowing  down  a  fence,  it  is  not  necessary  that  the  fence 
form  a  part  of  an  inclosure."  In  criminal  prosecutions  for  injuries  to  or  acts 
done  in  connection  with  fences,  it  is  immaterial  whether  or  not  the  fence  is  a 
lawful  one,  that  is,  of  such  dimensions  as  would  entitle  the  owner  to  bring  a  civil 
action  for  a  trespass  by  the  cattle  of  another.'' 

2.  Indictment  and  Information.  The  general  rules  as  to  the  form  and  suffi- 
ciency of  indictments  and  informations  are  applicable  to  prosecutions  of  tliis 
character,'*  and  therefore  an  indictment  or  information  is  generally  sufficient 
which  charges  the  offense  in  the  language  of  the  statute.'^  Although  the  same 
particularity  is  not  necessary  in  complaints  or  affidavits  before  inferior  tribunals 


67  Am.  Dec.  249.     See  also  Com.  v.  Lofi,  4 
C.  PI.   (Pa.)   62. 

66.  Hooks  V.  State,  25  Tex.  App.  601,  8 
S.  W.  803;  Woodyard  v.  State,  19  Tex.  App. 
510. 

When  cattle  are  unlawfully  impounded  one 
cannot  be  convicted  who  throws  down  a  fence  , 
in  Order  to  recover  them.     Hill  v.  State,  104 
Ala.   64,   16   So.    114;    Klein  V.   State,    (Tex. 
Cr.  App.  1897)  39  S.  W.  369. 

67.  Arbuthnot  v.  State,  38  Tex.  Cr.  509, 
34  S.  W.  269,  43  S.  W.  1024. 

68.  Com.  V.  Drass,  146  Pa.  St.  55,  23  Atl. 
233;  Com.  v.  Cole,  26  Pa.  St.  187;  RatcliflFe 
V.  Com,,  5  Gratt.  (Va.)  657.  See  also  State 
V.  Zinn,  26  Mo.  App.  17  [distinguished-  in 
State  V.  SchaeflFer,  56  Mo.  App.  496].  Com- 
pa/re  Ball  v.  State,  44  Tex.  Cr.  185,  69  S.  W. 
512.  Contra,  Wallace  v.  Smith,  124  Ala.  87, 
26  So.  932,  holding  that  where  one  breaks 
down  the  fence  of  another  the  intent  to  break 
is  the  only  criminal  intent  required  and  that 
belief  or  right  to  do  so  is  immaterial. 

Preventing  removal  under  claim  of  owner- 
ship.—  Boyd  V.  State,  28  Tex.  App.  524,  13 
S.  W.  864. 

69.  Clark  v.  State,  50  Ark.  570,  9  S.  W. 
431. 

70.  Clark  v.  State,  23  Tex.  App.  618,  5 
S.  W.  163. 

71.  Gundy  v.  State,  63  Ind.  528;  Wilson 
V.  Burton,  96  Mo.  App.  686,  70  S.  W.  916; 
State  V.  Boone,  57  Mo.  App.  635;  State- r. 
Roberts,  101  N.  C.  744,  7  S.  E.  714. 

In  North  Carolina  a  field  not  in  crop  at  the 
time,  if  used  for  cultivation  in  the  ordinary 
course  of  husbandry,  is  within  the  statute 
against  destroying  or  removing  a  fence 
around  "  a  cultivated  field."  State  v.  Camp- 
bell, 133  N.  C.  640,  45  S.  E.  344;  State  v. 
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Allen,  35  N.  C.  36.  The  smallness  of  the 
tract  is  immaterial.  State  v.  Campbell,  133 
N.  C.  640,  45  S.  E.  344.  A  town  lot  if  in- 
closed and  cultivated  is  within  this  statute. 
State  f.  McMinn,  81  N.  C.  585. 

In  Texas  the  statute  protects  all  inclosed 
lands  whether  crops  are  raised  thereon  or  not. 
Dennis  v.  State,  43  Tex.  Cr.  464,  66  S.  W. 
838.  This  statute  applies  to  pasture  as  well 
as  other  inclosures.  Jessel  v.  State,  42  Tex. 
Cr.  72,  57  S.  W.  826;  Hankins  v.  State,  39 
Tex.  Cr.  261,  45  S.  W.  807.  In  this  state  it 
is  an  offense  to  open  and  leave  open  a  gate 
leading  into  the  inclosure  of  another.  Jolly 
V.  State,  19  Tex.  App.  76.  ' 

72.  Shaw  V.  State,  125  Ala.  80,  28  So. 
390. 

73.  Hill  V.  State,  104  Ala.  64,  16  So.  114; 
Thomas  v.  State,  30  Ark.  433 ;  State  v.  Coun- 
cil, 1  Overt.   (Tenn.)  305. 

74.  See,  generally.  Indictments  and  In- 
formations. 

75.  State  v.  Culbreath,  71  Ark.  80,  71 
S.  W.  254;  State  v.  Hoover,  31  Ark.  676; 
State  V.  Biggers,  108  N.  C.  760,  12  S.  E.  1024; 
State  V.  Bel],  25  N.  C.  506;  Elkins  v.  State, 
40  Tex.  Cr.  589,  51  S.  W.  372;  Gibbs  v. 
State,  39  Tex.  Cr.  476,  46  S.  W.  645;  Car- 
ney V.  State,  (Tex.  Cr.  App.  1897)  39  S.  W. 
661;  Koritz  v.  State,  27  Tex.  App.  53,  10 
S.  W.  757;  Brewer  v.  State,  5  Tex.  App. 
248. 

Allegations  as  to  ownership  see  Hill  v. 
State,  104  Ala.  64,  16  So.  114;  State  v.  Coy, 
47  Mo.  App.  187;  Hurlbut  v.  State,  12  Tex. 
App.  252. 

Allegations  as  to  want  of  owner's  consent 
see'  Keizewetter  v.  State,  34  Tex.  Cr.  513, 
31  S.  W.  395;  Anderson  v.  State,  (Tex.  Cr. 
App.  1895)   29  S.  W.  786;  Warder  v.  State, 
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as  would  be  required  in  an  indictment,"  yet  the  complaint  must  state  the  essential 
elements  of  the  offense  charged."  Under  a  statute  making  it  an  offense  to 
destroy  or  injure  any  fence  or  to  injure  any  growing  crops,  an  indictment  alleg- 
ing that  defendant  removed  a  fence  and  in]ured  the  growing  crops  it  inclosed 
charges  but  a  single  offense.™  An  action  against  unlawfully  malking  or  permitting 
a  fence  to  remain  about  the  lands  of  another  must  be  prosecuted  in  the  name  of 
the  state,  although  half  the  line  goes  to  the  informer ; ''  and  a  criminal  prosecution 
and  a  civil  action  to  recover  a  penalty  cannot  be  joined  where  one  statute  imposes 
treble  damages  for  the  benefit  of  the  injured  party  for  throwing  down  a  fence 
and  another  makes  such  act  a  misdemeanor.®' 

8.  Defenses  —  a.  In  General.  A.  trespass  being  a  necessary  element  of  such 
offenses,  any  fact  may  be  shown  in  defense,  in  general,  which  might  be  shown  by 
defendant  in  an  action  of  trespass.'^  It  is  no  defense  that  defendant  removed 
the  fence  in  order  to  induce  a  civil  suit  to  try  title,^  or  that  he  was  acting  as 
agent  of  another  and  by  his  direction!^  One  who  while  lawfully  working  a  pub- 
lic road  takes  down  a  fence  built  by  a  landowner  across  such  road  is  not  guilty 
under  the  Texas  statute  which  makes  one  criminally  liable  for  removing  a  fence 
without  the  consent  of  the  owner.^  One  cannot  be  convicted  of  tearing  down  a 
fence  when  his  act  is  the  pulling  up  of  the  posts  on  which  no  wire  is  strung, 
these  not  constituting  a  fence.^ 

b.  Ownership  or  Possession.  It  has  been  decided  that  a  statute  against  mali- 
ciously or  negligently  tearing  down  the  fence  of  another  is  not  violated  by  a  per- 
son who  tears  down  a  partition  fence,  or  one  of  which  he  is  a  joint  owner."  One 
in  actual  possession  of  premises  inclosed  by  a  fence,  or  who  alone  or  with  another 
owns  a  fence,  cannot  be  convicted  of  "  unlawfully  injuring  the  fence  of  another."  " 
Generally,  wliere  the  fence  is  removed  on  defendant's  own  land,  he  is  not  guilty 
of  a  criminal  offense.^  Where  the  actual  possession  is  in  the  prosecutor,  defendant 
cannot  exculpate  himself  by  showing  title  to  the  land  upon  which  the  fence  was 
situated.^'     Where  a  fence  is  erected  by  one  person  upon  the  lands  of  another,  it 

29  Tex.  App.  534,   16  8.  W.  338;   Govitt  v.  84.  GowHenouer  v.  State,  33  Tex.  Cr.  538, 

State,  25  Tex.  App.  419,  8  S.  W.  478.  28  S.  W.  201.     See  also  Sehott  v.  State,  7 

Unnecessary  allegations. —  The  value  of  the  Tex.  App.  616. 

fence,  or  the  number  of  rails  destroyed  (Dor-  85.  Burch  v.  State,   (Tex.  Cr.  App.  1902) 

rell  V.   State,  80  Ind.  566),  or  that  damage  67  S.  W.  500. 

was  done  by  the  removal  need  not  be  alleged  86.  Boyett  v.   State,   132   Ala.  23,  31   So. 

(State  V.  Culbreath,  71  Ark.  80,   71   S.  W.  551;  Drees  v.  State,  37  Ark.  122;  Gilreath  v. 

254)  ;  nor  need  express  malice  if  not  included  State,  96  Ga.  303,  22  S.  E.  907. 

in   the  statute    ( State   v.    Schaefer,   56   Mo.  Under  the  Texas  statute  a  joint  owner  of  a 

App.  496 ) .  fence,  that  is,  the  owner  of  a  fence  connected 

Omitting  the  words  "  contrary  to  the  form  with  any  fence  owned  by  another  person,  is 

of  the  statute,"  etc.,  will  not  vitiate  such  an  criminally    liable    for    removing    such    fence 

indictment.     State  v.  Culbreath,  71  Ark.  80,  (Jamison  v.  State,  27  Tex.  App.  442,  11  S.  W. 

71  S.  W.  254.  483.    See  also  Hurlbut  v.  State,  12  Tex.  App. 

Description    of   land. —  Gibbs   v.    State,   39  252),  unless  he  gives  to  such  other  person 

Tex.  Cr.  476,  46  S.  W.  645.  the  notice  prescribed  by  statute  of  his  inten- 

For    form    of    indictment    charging   fence-  tion   to   withdraw   and   cut  •  loose   his   fence 

cutting   under   Texas   statute   see   Spears   v.  from  ^uch   other  person's   fence    (Dennis  v. 

State,  24  Tex.  App.  537,  7  S.  W.  245.  State,  43  Tex.  Cr.  464,  66  S.  W.  838).. 

76.  Brazleton  v.  State,  66  Ala.  96.  87.  Smith  v.  State,   (Tex.  Cr.  App.  1904). 

77.  State  v.  Grubb,  71  Mo.  App.  214.  79  S.  W.  34. 

78.  Ratcliflfe  v.  Com.,  5  Gratt.    (Va.)   657.  88.  State  v.  Boone,  57  Mo.  App.  635;  State 

79.  Gibbs  v.  State,  39  Tex.  Cr.  476,  46  v.  Watson,  86  N.  C.  626  (division  fence 
S.  W.  645.  wholly  on  defendant's  land) ;  State  v.  Head- 

80.  Manville  v.  Felter,  19  Kan.  253.  rick,  48  N.  C.  375,  67  Am.  Dec.  249;  McCoy 

81.  State  V.  Boone,  57  Mo.  App.  635;  State  v.  State,  (Tex.  Cr.  App.  1892)  20  S.  W.  826; 
V.  Clark,  29  N.  J.  L.  96;  State  v.  McCracken,  Bybeeu.  State,  (Tex.  Cr.  App.  1892)  20  S.  W. 
118  N.  0.  1240j  24  S.  E.  530;  Jones  v.  State,  824. 

(Tex.  Cr.  App.  1893)   20  S    W.  926;  White  Persons  occupying  land  with  the  consent  of 

V.  State,  27  Tex.  Cr.  638,  11  S.  W.  643.  the  owner  are  not  liable  for  removing  fences 

83.  State  v.  Graham,  53  N.  C.  397.  therefrom.     State  v.  Williams,  44  N.  C.  197. 

83.  State  v.  Campbell,   133  N.  C.  640,  45  89.  Wallace  v.  State,  124  Ala.  87,  26  So. 

S.  E.  344.  932;   State  v.  Campbell,   133   N.  C.  640,  45 
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ordinarily  becomes  the  property  of  the  latter,  who  does  not  generally  violate 
criminal  fence  statutes  by  removing  it.**  Ownership  of  the  land,  however,  does 
not  necessarily  determine  the  ownership  of  the  fence,  which  is  the  controlling 
question,  and  this  being  determined  by  agreement,  it  is  immaterial  on  whose  land 
the  fence  is  located.'^ 

4.  Evidence.  One  who  is  prosecuted  for  breaking  a  fence  may  introduce  a 
deed  made  to  him  for  the  property  upon  which  the  fence  was  located  as  tending 
to  show  rightful  possession.'^  Although  a  fence  is  realty,  its  ownership,  so  far  as  is 
necessary  to  be  proved,  may  be  proved  by  parol.''  On  the  question  of  ownership 
defendant  cannot  put  in  evidence  a  survey  not  made  in  conformity  to  statutory 
provisions  and  not  shown  to  have  been  by  the  consent  of  the  adjacent  owner.'* 
It  may  be  shown  in  a  prosecution  for  moving  a  division  fence  that  in  a  prior 
civil  suit  between  defendant  and  the  prosecuting  witness,  a  judgment  was  ren- 
dered establishing  the  boundary  where  the  fence  was  located.''  In  a  prosecution 
for  destroying  a  wire  fence,  it  is  competent  to  prove  declarations  going  to  show 
motive,  where  the  accused  made  such  declarations,  or  where  they  were  made  in  his 
presence  and  hearing  and  received  either  his  active  or  tacit  consent.''  In  a  prose- 
cution for  breaking  down  a  fence,  wlien  the  owner  cannot  be  had  before  the  court, 
it  is  competent  to  prove  his  want  of  consent  by  circumstances."  In  such  a  prose- 
cution notices  published  in  a  newspaper  purporting  to  be  signed  by  the  owners  of 
the  land  prohibiting  trespassing  tliereon  are  inadmissible  to  show  want  of  consent 
of  one  of  tlie  owners  in  the  absence  of  evidence  that  he  publislied  them,  or 
authorized  their  pubHcation."  Ownership  in  another  than  defendant  is  not  sus- 
tained by  testimony  of  the  prosecuting  witness  that  the  fence  was  Iiis  and  on  his 
land,  but  that  he  knew  nothing  about  the  line  between  him  and  defendant,  when 
defendant  and  others  testified  that  the  fence  was  on  defendant's  land  and  that 
they  knew  the  line."  A  prosecution  for  throwing  down  and  leaving  open  a 
fence  is  not  supported  by  evidence  of  throwing  down  and  going  across  the  adja- 
cent premises ;  it  must  affirmatively  appear  that  the  fence  was  left  down.' 

6.  Instructions  and  Questions  For  Court  and  Jury,  Others  having  been 
engaged  with  defendant  in  the  commission  of  the  act  constituting  the  oflEense,  it 
is  not  error  to  charge  that  defendant  is  guilty  if  he  wilfully  committed  the  act 
either  alone  or  in  concert  with  others,'  and  an  instruction  that  defendant  was  not 
guilty  if  he  unintentionally  committed  the  act  is  properly  refused  in  the  absence 
of  evidence  to  support  such  charge.'     The  question  of  the  sufficiency  of  a  water- 

S.  E.  344;  state  i?.  Marsh,  91  N.  C.  632;  State  91.  State    v.    Buck,    74    Vt.    29,    51    Atl. 

V.  Piper,  89  N.   C.  551;    State  v.   Hovis,  76  1087. 

N.  C.   117;    Smith  v.   State,    (Tex.   Cr.  App.  92.  McCuen  ».  State,  (Tex.  Cr.  App.  1902) 

1904)   79  S.  W.  34;  Carter  v.  State,  18  Tex.  68  S.  W.  180. 

App.    573;    Behrens   v.   State,   14  Tex.   App.  93.  Siglin  v.  Coos  Bay,  etc.,  R.,  etc.,  Co., 

121;  Jenkins  v.  State,  7  Tex.  App.  146.     See  35  Oreg.  79,  56  Pac.   1011,  76  Am.  St.  Kep. 

also  Kalklosch  v.  State,  (Tex.  Cr.  App.  1904)  463.     See  also  Joy  v.  State,  41  Tex.  Cr.  46, 

80  S.  W.  85.  51   S.  W.  933;   McCuen   v.   State,    (Tex.  Cr. 

Deed  admissible  on  question  of  peaceable  App.  1902)  68  S.  W.  180. 

possession.— In  -a   prosecution    for   breaking  94.  Boyett  v.   State,   132  Ala.  23,   31   So. 

a  fence  in  violation  of  Tex.  Pen.  Code  (1895),  551. 

art.    794,    defendant   may   introduce    in    evi-  95.  Dorrell  v.  State,  83  Ind.  357. 

deuce  a  deed,  conveying  the  land  inclosed  by  96.  Smith  v.  State,   (Tex.  Cr.  App.  1902) 

such  fence  to  his  wife,  to  show  that  the  prose-  70  S.  W.  84. 

cutor  was  not  in  quiet  and  peaceful  posses-  97.  Caudle  v.  State,   (Tex.  Cr.  App.  1903) 

sion  at  the  time  of  the  alleged  commission  74  S.  W.  545. 

of  the  offense.     Pate  v.  State,  (Tex.  Cr.  App.  98.  Caudle  v.  State,   (Tex.  Cr.  App.  1903) 

1904)   81  S.  W.  737.  74  S.  W.  545. 

Constructive  possession  will  not  support  a  99.  Oliver  •».  State,   (Tex.  Cr.  App.  1896) 

prosecution.     State  v.  Beacham,   125   N.   C.  37  S.  W.  427. 

652,  34  S.  E.  447.  1.  State  v.  Howell,  34  Mo.  App.  86. 

90.  Wheeler  v.  State,  109  Ala.  56,  19  So.  2.  Hankins  v.  State,  39   Tex.  Cr.  261,  45 

993;  State  v.  McCracken,  118  N.  C.  1240,  24  S.  W.  807. 

S.  E.   530;    Com.   v.   Cole,   26   Pa.   St.   187;  3.  Jessel  v.  State,  42  Tex.  Cr.  72,  57  S.  W. 

EatcliiTe  v.  Com.,  5  Gratt.  (Va.)  657.  826. 
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course  to  serve  as  a  fence  being  material,  it  was  held  to  be  a  question  of  law  for 
the  court,  the  jury  deciding  the  facts/ 

V.  LIABILITY  FOR  INJURIES. 

A.  Caused  by  Improperly  Constructed  Fences — 1.  To  Persons.  The 
owner  of  a  partition  fence  is  not  liable  for  a  personal  injury  caused  by  its  fall, 
if  he  uses  the  care  of  a  prudent  man  in  maintaining  it.  If,  as  between  two 
adjoining  owners,  the  duty  of  maintaining  a  partition  fence  rests  exclusively 
upon  one  of  them,  tlie  other  owner  is  i^ot  liable  to  a  third  person  for  a  personal 
injury  caused  by  its  fall.'  A  landowner  owes  no  duty  to  persons  trespassing 
upon  his  lands,  in  the  construction  of  fencing  not  along  public  highways,  and 
there  can  be  no  negligence  in  the  construction  of  such  fencing.'  Where  a  liouse 
stands  on  a  lot  at  the  corner  of  two  streets,  but  at  some  distance  from  both  of 
them,  a  barbed  wire  fence  running  diagonally  across  such  lot  from  the  house  to 
the  corner  of  such  streets  is  not  maintained  along  a  sidewalk,  within  the  statute 
prohibiting  such  maintenance,  and  the  owner  of  such  lot  is  not  liable  to  a  person 
who  leaves  the  sidewalk  in  the  dark  and  is  injured  by  running  into  such  fence." 

2.  To  Live  Stock  —  a.  In  General.  One  who  builds  or  maintains  a  fence 
must  see  that  it  is  in  a  reasonably  safe  condition  and  unlikely  to  injure  live  stock 
rightfully  coming  in  contact  with  it,  and  for  all  injuries  caused  by  a  failure  in 
this  respect  he  is  liable  to  respond  in  damages.' 

b.  By  Barbed  Wire  Fences.  The  act  of  a  landowner  in  erecting  a  barbed 
wire  fence  does  not  in  itself  render  hitn  liable  to  one  whose  live  stock  sustains 
injuries  therefrom;'"  but  one  negligently  constructing  or  maintaining  such  a 
fence  and  thereby  causing  injury  to  stock  lawfully  at  large  or  on  the  adjacent 
lands  is  liable  therefor ; "  and  if  there  is  gross  negligence,  or  entire  want  of  care 
in  its  construction,  punitory  damages  are  recoverable.*'  When  such  a  fence  is  so 
negligently  constructed  as  to  constitute  a  trap  for  passing  live  stock,  liability 
exists  for  injuries  sustained  by  them,  even  though  it  is  constructed  entirely  upon 
defendant's  land  and  the  stock  are  trespassing  when  injured.''  One  who  in  con- 
structing a  division  fence  of  barbed  wire  leaves  the  wire  on  the  ground  without 

4.  State  V.  Lamb,  30  N.  C.  229.  N.  W.  852;  Hoard  v.  Morris,  10  Ky.  L.  Rep. 

5.  Quinn  v.  Cummings,  171  Mass.  255,  50  771;  Colvin  v.  Sutherland,  32  Mo.  App.  77; 
N.  E.  624,  68  Am.  St.  Kep.  420,  42  L.  R.  A.  Galveston  Land,  etc.,  Co.  v.  Levy,  10  Tex. 
101.  Civ.  App.   104,  30  S.  W.  504.     See  Carskad- 

6.  Quinn  v.  Cummings,  171  Mass.  255,  50  don  v.  Mills,  5  Ind.  App.  22,  31  N.  E.  559; 
N.  E.  624,  68  Am.  St.  Rep.  420,  42  L.  R.  A.  Robertson  v.  Wooley,  5  Tex.  Civ.  App.  237, 
101.  23  S.  W.  828.    But  corn-pare  Buckley  v.  Clark, 

7.  Worthington  f.  Wade,  82  Tex.  26,  17  21  Misc.  (N.  Y.)  138,  47  N.  Y.  Suppl.  42, 
S.  W.  520.  under  a  statute  forbidding  the  use  of  barbed 

8.  Quigley   v.    Clough,   173   Mass.   429,   53  wire. 

N.  E.  884,  73  Am.  St.  Rep.  303,  45  L.  R.  A.  11.  ilZoftomo.— Hurd  v.  Lacy,  93  Ala.  427, 

500.  9  So.  378,  30  Am.  St.  Rep.  61. 

9.  Durgin  v.  Kennett,  67  N.  H.  329,  29  California. —  Loveland  v.  Gardner,  79  Cal. 
Atl.  414;  Rowland  V.  Baird,  18  Abb.  N.  Gas.  317,  21  Pac.  766,  4  L.  R.  A.  395. 

(N.  Y.)    256;    Winkler  v.   Carolina,  etc.,  R.  Indiana. —  Sisk  i;.  Crump,  112  Ind.  504,  14 

Co.,  126  N.  C.  370,  35  S.  E.  621,  78  Am.  St.  N.  E.  381,  2  Am.  St.  Rep.  213. 

Rep.    663.      See   also    Roney   v.    Aldrich,    44  Missouri. —  Gooch  v.  Bowyer,  62  Mo.  App. 

Hun  (N.  Y.)  3&0;  Firth  v.  Bowling  Iron  Co.,  206;  Foster  v.  Swope,  41  Mo.  App.  137. 

3  C.  P.  D.  254,  47  L.  J.  C.  P.  358,  38  L.  T.  New   Hampshire. —  Durgin  v.  Kennett,   67 

Rep.  N".  S.  568,  27  Wkly.  Rep.  558.  N.  H.  329,  29  Atl.  414. 

Where  a  fence  is  not  constructed  in  the  New  York. — Roney  i;.  Aldrich,  44  Hun  320 ; 

manner  required  by  statute,  its  construction  Rowland  v.  Baird,  18  Abb.  K.  Cas.  256. 

is  a  trespass  upon  the  rights  of  others,  and  North     Carolina. —  Winkler     v.     Carolina, 

those  constructing  it  are  liable  for  resulting  etc.,  R.  Co.,  126  N.  C.  370,  35  S.  E.  621,  78 

injuries.     Siglin  v.   Coos   Bay,  etc.,  R.   Co.,  Am.  St.  Rep.  663. 

35  Oreg.  79,  56  Pac.   1011,  76  Am.  St.  Rep.  See  23  Cent.  Dig.  tit.  "  Fences,"  §  50. 

463;    Cook   v.   Horstman,   2   Tex.   App.   Civ.  13.  Cook  v.  Horstman,  2  Tex.  App.   Civ. 

Cas.  5  770;  Woodward  v.  Griffith,  2  Tex.  App.  Cas.  §  770. 

Civ.  Cas.  S  360.  13-  Loveland  v.  Gardner,  79  Cal.  317,  21 

10.  Godden  v.  Coonan,   107  Iowa  209,  77  Pac.  766,  4  L.  R.  A.  395. 
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protection  is  liable  to  respond  in  damages  to  the  adjoining  owner  whose  stock  is 
injured  by  it." 

e.  Contributory  Negligence.  One  whose  negligence  contributed  to  the 
injury  of  his  live  stock  cannot  recover  therefor ; ''  but  it  is  not  contributory 
negHgence  for  one  to  turn  his  stock  loose  in  his  own  iield,  or  in  a  public  highway, 
with  knowledge  that  a  fence  constructed  by  another  partly  around  such  held  or 
along  such  highway  is  improperly  and  negligently  constructed,  as  he  cannot  be 
deprived  of  the  use  of  his  own  premises  or  the  public  highway  by  another's 
violation  of  duty.^* 

B.  Caused  by  Failure  to  Erect  or  Maintain  Fences  One  whose  duty  it 
is  to  build  or  maintain  a  fence  is  as  a  general  rule  liable  for  all  injuries  which 
may  be  fairly  said  to  be  the  legal  and  natural  consequence  of  his  neglect  to  do 
so."  Where  the  injury  is  caused  by  defect  in  a  partition  fence,  it  must  be  shown 
that  the  injury  resulted  from  a  defect  in  that  portion  of  the  fence  which  it  is  the 
duty  of  defendant  to  maintain  ; ''  but  the  fact  that  the  portion  of  the  fence  which 
it  is  the  duty  of  the  adjoining  landowner  to  maintain  is  defective  also  does  not 
relieve  from  liability.''  One  who  fails  to  maintain  his  portion  of  a  partition 
fence  properly  is  without  redress  for  injuries  occasioned  by  his  neighbor's  stock 
breaking  through  such  portion,  as  the  loss  is  occasioned  by  his  own  negligence."* 

VI.    FENCE  DISTRICT  LAWS. 

A.  In  General.  As  has  already  been  stated  in  this  work,"'  the  establishment 
of  fencing  districts  in  accordance  with  the  wishes  of  the  residents  of  such  dis- 
tricts, as  ascertained  by  an  election  or  by  petition,""  may  be  authorized  by  legisla- 


14.  Lowe  V.  Guard,  11  Ind.  App.  472,  39 
N.  E.  428,  54  Am.  St.  Rep.  511. 

15.  Foster  v.  Swope,  41  Mo.  App.  137.  See 
also  Bullard  v.  Mulligan,  69  Iowa  416,  29 
N.  W.  404.    And  see,  generally.  Negligence. 

16.  Gooch  V.  Bowyer,  62  Mo.  App.  206; 
Foster  v.  Swope,  41  Mo.  App.  137;  Siglin  v. 
Coos  Bay,  etc.,  R.  Co.,  35  Oreg.  74,  56  Pae. 
1011,  76  Am.  St.  Rep.  463;  Boyd  v.  Burkett, 
(,Tex.  Civ.  App.  1894)  27  S.  W.  223,  qumre. 
Compare  Rowland  v.  Baird,  18  Abb.  N.  Cas. 
(N.  Y.)  256. 

17.  Cate  V.  Gate,  50  N.  H.  144,  9  Am.  Rep. 
179;  Saxton  v.  Bacon,  31  Vt.  540.  See  also 
Crawford  v.  Maxwell,  3  Humphr.  (Tenn.) 
476.  Compare  Walker  v.  Watrous,  8  Ala. 
493,  42  Am.  Dec.  646,  holding  that  if  adjoin- 
ing owners  enter  into  an  agreement  that  each 
will  keep  up  one  half  of  a  joint  fence,  an 
action  of  trespass  cannot  be  maintained  by 
one  against  the  other  for  an  injury  caused 
by  an  insufficient  fence,  but  the  remedy  is 
for  a  breach  of  the  contract. 

Liable  for  injuries  to  live  stock. —  Cate  v. 
Cate,  50  N.  H.  144,  9  Am.  Rep.  179;  Wilder 
V.  Stanley,  65  Vt.  145,  26  Atl.  189,  20  L.  R.  A. 
479;  Saxton  v.  Bacon,  31  Vt.  540;  Lawrence 
V.  Jenkins,  L.  R.  8  Q.  B.  274,  42  L.  J.  Q.  B. 
147,  28  L.  T.  Rep.  N.  S.  406,  21  Wkly.  Rep. 
577  (liable  for  death  of  live  stock  caused  by 
eating  leaves  of  a  poisonous  tree  in  an  adja- 
cent field  to  which  they  had  escaped  through 
a  defective  feice)  ;  Rooth  v.  Wilson,  1  B.  & 
Aid.  59,  18  Rev.  Rep.  431;  Powell  v.  Salis- 
bury, 2  Y.  &  J.  391,  31  Rev.  Rep.  607.  See 
also  Anonymous.  1  Vent.  264.  Compare 
Fales  V.  Colo,  153  Mass.  322,  26  N.  E.  872 
(holding  that  where  a  colt  escaped  through  a 

[V,  A.  2,  b] 


defective  fence  and  fell  into  a  natural  de- 
pression in  the  ground  from  which  it  was 
unable  to  rise,  and  struggled  until  it  died, 
neglect  to  maintain  the  fence  was  not  the 
proximate  cause  of  the  injury)  ;  Clark  v. 
Brown,  18  Wend.  (N.  Y.)  213;  Fennel  v, 
Seguin  St.  R.  Co.,  70  Tex.  670,  8  S.  W.  486. 
Liable  for  injury  to  crops. —  Ozburn  v.  Ad- 
ams, 70  111.  291. 

18.  D'Arcy  v.  Miller,  86  111.  102,  29  Am. 
Rep.  11;  Saxton  v.  Bacon,  31  Vt.  540. 

19.  Ozburn  v.  Adams,  70  111.  291;  Saxton 
V.  Bacon,  31  Vt.  540. 

20.  Connecticut. —  Studwell  i?.  Ritch,  14 
Conn.  292. 

Illinois.— Ji'Arcj  v.  Miller,  86  111.  102,  29 
Am.  Rep.  11. 

Indiana. —  Baynes  v.  Chastain,  68  Ind.  376. 

Michigan. —  East  v.  Cain,  49  Mich.  473,  13 
N.  W.  822. 

Missouri. —  Field  v.  Bogie,  72  Mo.  App. 
185;  Hopkins  v.  Ott,  57  Mo.  App.  292. 

'New  York. —  Shepherd  v.  Hees,  12  Johns. 
433. 

Ohio. —  Phelps  v.  Cousins,  29  Ohio  St.  135. 

Vermont. —  Keenan  v.  Cavanaugh,  44  Vt. 
268. 

Wisconsin. —  See  Taylor  v.  Young,  61  Wis. 
314,  21  N.  W.  488. 

81.  See  Animals,  2  Cyc.  439;  CoNSTlTtr- 
TiONAL  Law,  8  Cyc.  841. 

22.  Amendment  of  petition  see  Stiewel 
V.  Fencing  Dist.  No.  6,  71  Ark.  17,  70  S.  W. 
308,  71  S.  W.  247. 

When  election  unnecessary. —  It  has  beeit 
decided  in  Georgia  that  when  the  lines  of  a 
militia  district  are  changed,  and  territory 
added  to   such  district,  the  added  territory 
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tive  enactment.''  The  official  or  officials  under  whose  direction  such  elections 
are  to  be  held  and  bj  wbom  the  result  is  to  be  ascertained  and  declared  are 
usually  designated  by  statute.''*  Such  statutes  generally  provide  the  qualifications 
of  the  persons  who  may  vote  or  sign  the  petition.''  Sucli  an  election  is  not  void 
for  mere  irregularities ; "  but  an  election  held  on  any  other  date  than  that 
provided  by  statute  is  necessarily  void.'' 

B.  Taxation.  The  legislature  may  provide  for  levying  a  tax  to  defray  the 
cost  of  tbe  fence  erected  around  such  a  district.'*  A  tax  will  not  be  defeated  for 
mere  irregularities  which  can  be  corrected,"  or  for  failure  to  follow  provisions 
which  are  directory  merely.*'  But  the  assessment  must  conform  to  the  require- 
ments of  tbe  act,  or  it  is  altogether  unauthorized." 


Fender.*    As  applied  to  street  railway  cars,  a  guard  or  protection  against 
danger  to  pedestrians.'    (See,  generally,  Street  Kaileoads.) 


becomes  subject  to  the  system  of  fences  or 
stock  law  which  prevails  in  that  district  with- 
out an  election  in  such  territory.  Hackney 
V.  Leake,  91  Ga.  141,  16  S.  E.  966;  Drum- 
mond  y.  Lowery,  88  Ga.  716,  16  S.  E.  28. 

23.  Particular  acts  construed  see  Suddeth 
V.  Ellis,  (Ala.  1894)  15  So.  899  {act  as  to 
Marengo  county)  ;  Burgwyn  t'.  Whitfield,  81 
N.  C.  261   (act  as  to  Northampton  county). 

Liability  of  adjoining  county. —  The  legis- 
lature may  provide  that  where  a  county  has 
voted  to  form  a  fence  district,  an  adjoining 
county  which  has  not  so  voted  shall  be  jointly 
liable  with  it  for  the  building  and  mainte- 
nance of  that  portion  of  the  district  fence 
which  forms  the  boundary  between  them. 
Montgomery  County  v.  State,  71  Miss.  153, 
15  So.  28;  Leflore  County  v.  State,  70  Miss. 
769,  12  So.  904. 

In  Georgia  it  was  decided  that  the  erection 
of  a  fence  was  simj/ly  a  means  for  the  better 
carrying  out  of  the  law  and  was  not  a  neces- 
sary condition  to  its  going  into  effect.  Holl- 
man  t\  Kingery,  81  Ga.  624,  8  S.  E.  535; 
Dover  v.  State,  80  Ga.  781,  6  S.  E.  589.  But 
this  has  been  changed  by  statute.  Ga.  Code 
(1901  Suppl.),  §  6154. 

24.  Conclusiveness  of  acts  and  findings  of 
officials. —  Harris  v.  Ferryman,  103  Ga.  816, 
30  S.  E.  663 ;  Meadows  v.  Taylor,  82  Ga.  738, 
10  S.  E.  204;  Seymour  v.  Almond,  75  Ga.  112; 
Skrine  v.  Jackson,  73  Ga.  377;  Cain  v.  Davie 
County  Com'rs,  86  N.  C.  8;  Simpson  v.  Meck- 
lenburg, 84  N.  C.  158. 

When  application  for  examination  of  re- 
turns must  be  made.  Dyson  v.  Pope,  71  Ga. 
205. 

Legal  result  must  be  stated.  Steward  v. 
Peyton,  77  Ga.  668. 

Consolidation  of  returns  by  precinct  man- 
agers.—  Dyson  v.  Pope,  71  Ga.  205. 

25.  Dyson  v.  Pope,  71  Ga.  205;  Hannah  v. 
Shepherd,  (Tex.  Civ.  App.  1894)  25  S.  W. 
137. 

Necessary  to  recite  that  petitioners  are 
freeholders. —  Flowers  v.  Grant,  129  Ala.  275, 
30  So.  94. 

26.  Mize  v.  Speight,  82  Ga.  397,  9  S.  E. 
1080;  Hannah  v.  Shepherd,  (Tex.  Civ.  App. 
1894)  25  S.  W.  137. 

Illustration.— Where   the   notice   of   regis- 


tration gave  the  registrar's  house  as  the  place 
of  registration  and  the  registrar  kept  his 
books  and  registered  voters  at  his  store  three 
hundred  yards  distant,  leaving  word  at  the 
house  for  persons  applying  for  registration 
to  come  to  the  store,  this  did  not  render  the 
election  void.  Newsom  v.  Earnheart,  86  N.  C. 
391. 

27.  Reeves  v.  Gay,  92  Ga.  309,  18  S.  E.  61. 

28.  Browning  v.  Mathews,  73  Miss.  343,  18 
So.  658;  Greene  County  Com'rs  v.  Lenoir 
County  Com'rs,  92  N.  C.  180.  See,  generally. 
Taxation. 

Tax  must  be  uniform  throughout  the  dis- 
trict. Busbee  r.  Waite  Countv  Com'rs,  93 
N.  C.  143. 

Assessment  according  to  benefits. —  Stiewel 
V.  Fencing  Dist.  No.  6,  71  Ark.  17,  70  S.  W. 
308,  71  S.  W.  247.  See  also  Browning  V. 
Mathews,  73  Miss.  343,  18  So.  658;  Harper 
V.  New  Hanover  County  Com'rs,  133  N.  C. 
106,  45  S.  E.  526. 

Exemption  from  tax. —  Under  a  statute 
providing  for  a  tax  on  all  real  estate  in  the 
district  taxable  by  the  state  or  county,  real 
estate  or  schools  and  railroads  which  are  not 
taxable  for  general  purposes  are  not  taxable 
(Bradshaw  v.  Guilford  County,  92  N.  C. 
278 )  ;  and  the  assessment  being  against  lands 
in  the  district  according  to  the  values  as 
shown  by  the  last  assessment  roll,  railroad 
lands  which  do  not  appear  on  such  roll  are 
not  assessable  (Little  Rock,  etc.,  R.  Co.  v. 
Huggins,  64  Ark.  432,  43  S.  W.  145). 

Levy  of  tax  when  district  composed  of 
parts  of  two  counties  see  Greene  County 
Com'rs  V.  Lenoir  County  Com'rs,  92  N.  C. 
180;  State  v.  Edgefield  County  Com'rs,  18 
S.  C.  597. 

29.  Simpson  v.  Mecklenburg,  84  N.  C.  158. 

30.  Stiewel  v.  Fencing  Dist.  No.  6,  71  Ark. 
17,  70  S.  W.  308,  71  S.  W.  247. 

31.  Bradshaw  v.  Guilford  County,  92  N.  C. 
278. 

1.  "The  term  ...  is  well  defined  and 
readily  understood."  Cape  May,  etc.,  R.  Co. 
V.  Cape  May,  59  N.  J.  L.  396,  403,  36  Atl. 
696,  36  L.  R.  A.  653. 

2.  Cape  May,  etc..  R.  Co.  v.  Cape  May,  59 
N.  J.  L.  396,  402,  36  Atl.  696,  36  L.  R,  A. 
C53.  ^ 
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FEODAL  system.     See  Feodal  System. 

FEODUM  EST  QUOD  QUIS  TENET  EX  QUACUNQUE  CAUSA  SIVE  SIT  TENE- 
MENTUM  SIVE  REDITUS.  A  maxim  meaning  "  A  fee  is  that  which  any  one  holds 
from  whatever  cause,  whether  tenement  or  rent."  ^ 

FEODUM  SIMPLEX  EX  FEODO  SIMPLICI  PENDERE  NON  POTEST.  A  maxim 
meaning  "  A  simple  fee  cannot  depend  upon  a  simple  fee."  * 

FEOFFMENT.'  At  common  law,  the  mode  of  transferring  a  freehold  estate  in 
lands ;  °  a  conveyance  of  corporeal  hereditaments,  by  delivery  of  the  possession 
upon  or  within  view  of  the  land ; '  a  deed  under  the  seal  of  the  grantor,  whereby 
he  grants  or  gives  lands  to  the  grantee ; '  the  gift  of  any  corporeal  hereditament 
to  another.'     (Feoffment :  Mode  of  Conveying  Land,  see  Deeds.) 

FER^  NATURE.     See  Animals. 

FERE  IN  OMNIBUS  PCENALIBUS  JUDICIIS,  ET  ^TATI  ET  IMPRUDENTIJE 
SUCCURITUR.  A  maxim  meaning  "  In  almost  all  criminal  trials,  let  allowance  be 
made  for  youth  and  imprudence."^" 

FERMENTED  LIQUORS.     See  Intoxicating  Liquoes. 

FERMER  or  FERMOR.  A  lessee ;  a  Faemee,  q.  v. ;  one  who  holds  a  term 
whether  of  lands  or  an  incorporeal  right,  such  as  customs  or  revenue." 

Ferriage.  Literally  speaking,  the  price  or  fare  fixed  by  law  for  the  trans- 
portation of  the  traveling  public,  with  such  goods  and  chattels  as  they  may  have 
with  them,  across  a  river,  bay,  or  lake.''     (See,  generally,  Feeeies.) 


3.  Black  L.  Diet. 

4.  Morgan  Leg.  Max. 

5.  "  [It]  is  derived  from  the  word  feoffare 
or  infeudare,  to  give  one  a  feud;  and  is  prop- 
erly, donatio  feudi."  Thatcher  v.  Omans,  3 
Pick.  (Mass.)  521,  532  Iciting  2  Blackstone 
Comm.  310]. 

"  The  exact  line  of  distinction  between  a 
bargain  and  sale  and  a  f  eofiment,  is  not  read- 
ily, in  all  cases,  perceivable."  Perry  v.  Price, 
1  Mo.  553,  554. 

6.  Thompson  v.  Bennet,  Smith  (N.  H.)  327, 
328,  where  it  is  said :  The  mode  "  was  for 
the  seller  to  go  with  the  purchaser  on  to  the 
lands,  and  there  declare  (for  in  early  times 
writing  was  very  little  known),  in  the  pres- 
ence of  the  neighboring  tenants,  the  sale; 
show  the  boundaries;  and  deliver  possession 
to  the  purchaser.  This  was  called  a  feoff- 
ment, and,  for  ages,  was  the  only  mode  of 
passing  a  fee-simple;  and,  though  it  serves 
equally  well  to  pass  other  estates  of  freehold, 
yet  it  was  held  properly  to  signify  a  con- 
veyance in  fee." 

"At  the  common  law,  feoffments  and  grants 
were  the  usual  modes  of  transferring  prop- 
erty." French  v.  French,  3  N.  H.  234, 
260. 


"Feoffment,  .  .  .  conveying  the  whole  fee, 
and  not  merely  the  right  or  estate  which  a 
party  had  a,  right  to  convey,  was  called  a 
tortious  conveyance."  Orndoff  v.  Turman,  2 
Leigh  (Va.)  200,  233,  21  Am.  Dec.  608 
iciting  Hargraves  Coke  Litt.  271]. 

7.  French  v.  French,  3  N.  H.  234,  260, 
where  it  is  said:  "No  charter  of  feoffment 
was  necessary;  and  when  it  was  used,  the 
lands  were  supposed  to  be  transferred,  not 
by  the  charter,  but  by  the  livery." 

8.  Perry  v.  Price,  1  Mo,  553,  554  [citing  2 
Blackstone  Comm.  309],  where  it  is  said: 
"  The  words  enfeoff  or  grant,  are  sufficient 
words  in  a  deed  to  create  a  feoffment." 

9.  Thatcher  v.  Omans,  3  Pick.  (Mass.) 
521,  532  [citing  2  Blackstone  Comm.  310]. 

10.  Morgan  Leg.  Max. 

11.  Black  L.  Diet. 

"The  term  'fermors'  ...  [in  the  statute 
of  Marlbridge  ( c.  24 )  ] ,  comprehended  all  who 
held  by  lease  for  life  or  lives,  or  for  years 
by  deed  or  without  deed."  Woodhouse  v. 
Walker,  5  Q.  B.  D.  404,  406,  44  J.  P.  666, 
49  L.  J.  Q.  B.  609,  42  L.  T.  Rep.  N.  S.  770, 
28  Wkly.  Rep.  765  [citing  2  Coke  Inst.  300]. 

12.  People  V.  San  Francisco,  etc.,  R.  Co.,  35 
Cal.  606,  619. 
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CROSS-RXIFEIRBNCBS 

Tor  Matters  Belating  to : 

Admiralty  Jurisdiction,  see  Admiralty. 
Corporations  in  General,  see  Corpoeations. 
Eminent  Domain,  see  Eminent  Domain. 
Navigable  Waters,  see  Navi&able  Waters. 
Obstruction  of  Navigation,  see  Navigable  Waters. 
Taxation  of  Eorry,  see  Taxation. 

I.   DEFINITION  AND  NATURE. 

A  ferry  is  a  liberty  to  have  a  boat  upon  a  river  for  the  transportation  of  men^ 
horses,  and  carriages  with  their  contents,  for  a  reasonable  toll.     The  term  is  also 

[I] 
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used  to  designate  the  place  where  such  liberty  is  exercised.^  In  the  latter  sense 
a  ferry  is  a  public  highway,  being  a  continuation  of  the  highway  with  which  it 
connects,*  and  the  limits  of  the  ferry  proper  are  the  high-water  mark  at  either 
terminus.^  A  distinction  is  also  made  between  private  ferries,  which  riparian 
owners  may  under  certain  restrictions  establish  for  their  own  convenience,  and 
public  ferries  which  are  franchises  that  cannot  be  exercised  without  the  consent 
of  the  state  and  must  be  based  upon  grant,  license,  or  prescription.^  There  is 
nothing  in  the  nature  of  a  ferry  which  requires  tiiat  it  should  be  operated  from 
but  one  place  on  one  shore  to  a  single  point  on  the  opposite  shore ; '  nor  is  there 
any  particular  limit  to  the  distance  over  which  it  may  be  operated.^  A  ferry 
may  consist  of  the  right  to  transport  from  one  shore  only,  or  from  one  shore  to 
the  middle  of  the  streamJ 

II.  ESTABLISHMENT  AND  MAINTENANCE. 

A.  Right  to  Establish  Private  Ferries.  A  riparian  owner  may,  without 
legislative  authority,  establish  a  ferry  for  his  own  use,  and  may  occasionally  carry 
others  and  receive  compensation  therefor,  provided  it  is  not  done  as  a  regular 
business ;  ^  but  he  has  uo  right  to  receive  regular  compensation  either  directly  or 
indirectly,  or  to  operate  the  ferry  for  the  accommodation  of  any  considerable 
portion  of  the  general  public.^ 

B.  Rig-ht  to  Establish  Public  Ferries  —  1.  Necessity  For  Legislative 
Authority.  The  right  to  establish  and  maintain  a  public  ferry  is  a  franchise 
which  cannot  be  exercised  without  the  consent  of  the  state,  and  no  person, 
although  he  may  own  the  land  on  both  sides  of  a  stream,  may  establish  such  a 
ferry  unless  authorized  to  do  so  by  the  proper  authority.'" 

2.  Remedies  For  Unlawful  Establishment.     If  a  public  ferry  be  established 


1.  Black  L.  Diet.  .See  also  the  following 
cases : 

Arkansas. —  Hunter  v.  Moore,  44  Ark.  184, 
51  Am.  Eep.  589. 

Louisiana. —  Chapelle  v.  Wells,  4  Mart, 
N.  S.  426. 

Maine. —  State  v.  Wilson,  42  Me.  9. 

Massachusetts. —  Atty.-Gen.  v.  Boston,  123 
Mass.  460. 

New  Jersey. —  State  v.  Hudson  County,  23 
N.  J.  L.  206. 

North  Carolina. —  Broadnax  v.  Baker,  94 
N.  C.  675,  55  Am.  Rep.  633. 

2.  U.  S.  V.  Fanning,  Morr.  (Iowa).  348; 
Eichmond,  etc..  Turnpike  Road  Co.  v.  Rogers, 
1  Duv.  (Ky.)  135;  New  York  v.  Starin,  106 
N.  Y.  1,  12  N.  E.  631;  Haokett  v.  Wilson,  12 
Oreg.  25,  6  Pac.  652;  Mills  v.  Learn,  2  Oreg. 
215;  Gant  v.  Drew,  1  Oreg.  35. 

Definitions  treating  ferries  as  public  high- 
ways are:  "A  public  highway  or  thorough- 
fare across  a  stream  of  water  or  river  by 
boat  instead  of  by  a  bridge."  Chilvers  v. 
People,  11  Mich.  43,  51. 

"A  moving  public  highway  upon  water." 
Patterson  v.  WoUmann,  5  N.  D.  608,  612,  67 
N.  W.  1040,  33  L.  R.  A.  536. 

"A  substitute  for  a  bridge  where  a  bridge 
is  impracticable."  People  v.  San  Francisco, 
etc.,  R.  Co.,  35  Cal.  606,  619. 

"  Merely  the  continuance  of  a  road  across  a 
river.  It  is  only  a  substitute  for  a  bridge." 
U.  S.  V.  Fannins;,  Morr.  (Iowa)  348,  351. 

"A  public  hiafhway,  of  a  special  description, 
and  its  termini  must  be  in  places  where  the 
public  have  rights,  as,  towns  or  vills,  or  high- 


ways leading  to  towns  or  vills."     Huzzey  v. 
Field,  2  C.  M.  &  R.  432,  442. 

It  is  not  maintaining  a  feriy  to  run  m  boat 
at  irregular  intervals  carrying  passengers  to 
a  picnic  ground,  where  the  route  of  the  boat 
has  no  connection  with  a  highway  at  either 
terminus.  People  v.  Mago,  69  Hun  (N.  Y.) 
559,  23  N.  Y.  Suppl.  938. 

3.  State  V.  Wilson,  42  Me.  9. 

4.  Greer  v.  Haugabook,  47  Ga.  282;  Pros- 
ser  V.  Wapello  County,  18  Iowa  327.  And  see 
infra,  II,  A,  B. 

5.  Capital  City  Ferry  Co.  v.  Cole,  etc., 
Transp.  Co.,  51  Mo.  App.  228;  New  York  v. 
New  Jersey  Steam-Boat  Nav.  Co.,  106  N.  Y. 
28,  12  N.  B.  435. 

6.  New  York  v.  New  Jersey  Steam-Boat 
Nav.  Co.,  106  N.  Y.  28,  12  N.  E.  435. 

7.  State  V.  Hudson  County,  23  N.  J.  L. 
206;  Power  v.  Athens,  26  Hun  (N.  Y.)  282. 

8.  Hunter  v.  Moore,  44  Ark.  184,  51  Am. 
Rep.  589;  Hudspeth  v.  Hall,  HI  Ga.  510,  36 
S.  E.  770;  Greer  v.  Haugabook,  47  Ga.  282; 
Prosser  v.  Wapello  County,  18  Iowa  327; 
Alexandria,  etc.,  Ferry  Co.  v.  Wisch,  73  Mo. 
655,  39  Am.  Rep.  535. 

9.  Norris  v.  Farmers,  etc.,  Co.,  6  Cal.  590, 
65  Am.  Dec.  535;  Hudspeth  v.  Hall,  111  Ga. 
510,  36  S.  E.  370;  Mclnnis  v.  Pace,  78  Miss. 
550.  29  So.  835. 

10.  Alalama. —  Milton  v.  Haden,  32  Ala. 
30,  70  Am.  Dee.  523. 

Arkansas. —  Bell  v.  Clegg,  25  Ark.  26; 
Murray  v.  Menefee,  20  Ark.  561. 

California. —  Norris  v.  Farmers,  etc.,  Co., 
6  Cal.  590,  65  Am.  Dec.  535. 

[11,  B,  2] 
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without  authority,  the  state  has  a  remedy  by  quo  warranto,"  and  any  prior  grantee 
whose  rights  are  infringed  by  action.*^  The  statutes  in  many  jurisdictions  make 
the  unauthorized  establishment  of  a  ferry  a  misdemeanor,''  or  provide  a  penalty  to 
be  recovered  by  persons  operating  authorized  ferries  whose  rights  are  infringed.'* 
C.  Power  to  Grant  Franchise  —  1.  In  General.  In  England  the  power  of 
granting  ferry  franchises  emanates  from  the  crown.''  In  Canada  the  right  is 
vested  in  the  provinces,  except  as  to  ferries  between  a  province  and  any  British 
or  foreign  country  or  between  two  provinces,  which  are  subjects  of  Dominion 
legislation."  In  the  United  States  ferries  are  established  by  legislative  authority, 
which  is  exercised  either  directly  by  a  special  act  or  through  some  other  compe- 
tent authority  under  the  provisions  of  a  general  law."  In  the  making  of  such 
general  laws  territorial  legislatures  have  the  same  power  as  those  of  the  states.'* 
The  power  of  establishing  ferries  is  never  exercised  by  the  federal  government, 
but  lies  within  the  scope  of  those  undelegated  powers  which  are  reserved  to  the 
states  respectively." 


Georgia. —  Young  v.  Harrison,  6  Ga.  130. 

Illinois. —  School  Trustees  v.  Tatman,  13 
111.  27. 

Iowa. —  Prosser  v.  Wapello  County,  18 
Iowa  327. 

Minnesota. —  McRoberts  v.  Washburne,  10 
Minn.  23. 

New  York. —  New  York  v.  Starin,  106  N.  Y. 
1,  12  N.  E.  631;  Power  v.  Athens,  99  N.  Y. 
592,  2  N.  E.  609  [affirming  26  Hun  282]. 

North  Dahota. —  Patterson  v.  Wollmann,  5 
N.  D.  608,  67  N.  W.  1040,  33  L.  R.  A.  536. 

Pennsylvania. —  Douglass'  Appeal,  118  Pa. 
St.  65,  12  Atl.  834. 

South  Carolina. —  Stark  v.  McGowen,  1 
Nott  &  M.  397  note,  9  Am.  Dec.  712. 

England. —  Huzzey  v.  Field,  2  C.  M.  &  R. 
432 ;  Blissett  v.  Hart,  Willes  508. 

See  23  Cent.  Dig.  tit.  "  Perries,"  §  15. 

A  grant  of  land  from  the  state  does  not 
carry  with  it  as  an  appurtenance  the  right  to 
keep  a  public  ferry.  Harrison  v.  Young,  9  Ga. 
359. 

A  railroad  authorized  by  its  charter  to 
continue  its  line  by  means  of  boats  across 
a  body  of  water  cannot  use  such  boats  to 
maintain  a  general  public  ferry.  Harding  v. 
The  Maverick,  16  Fed.  Cas.  No.  9,316. 

In  Alabama  a  riparian  owner  may  main- 
tain a  ferry  and  charge  reasonable  tolls  at 
any  point  except  where  a  public  road  crosses 
a  stream.  Tuscaloosa  County  v.  Foster,  132 
Ala.  392,  31  So.  587. 

The  location  of  a  ferry  cannot  be  changed 
from  one  highway  to  another  without  the  con- 
sent of  the  proper  authorities.  Price  v.  Knott, 
8  Greg.  438. 

11.  Gunterman  v.  People,  138  111.  518,  28 
N.  E.  1067;  New  York  v.  Starin,  106  N.  Y.  1, 
12  N.  E.  631;  Stark  v.  McGowen,  1  Nott  &  M. 
(S.  C.)  387,  9  Am.  Dee.  712;  Huzzey  v.  Field, 
2  C.  M.  &  R.  432;  Blissett  r.  Hart,  Willes 
508.     And  see,  generally.  Quo  Waeeanto. 

A  defendant  charged  with  unlawfully 
usurping  the  franchise  for  a  public  ferry  can 
successfully  defend  only  by  showing  that  he 
is  not  using  the  franchise  or  that  he  had  a 
legal  right  to  do  so;  the  burden  is  upon  him 
to  show  a  valid  title.  Gunterman  v.  People, 
138  111.  518,  28  N.  E.  1067. 

[11,  B.  2] 


12.  See  infra,  II,  I,  1,  2. 

13.  Alabama. —  Milton  v.  Haden,  32  Ala. 
30,  70  Am.  Dec.  523. 

California. —  Ward  v.  Severance,  7  Cal. 
126;  Norris  v.  Farmers,  etc.,  Co.,  6  Cal.  590, 
65  Am.  Dec.  535. 

Kansas. —  Territory  v.  Reyburn,  McCahon 
134. 

Missouri. —  Harrison  r.  State,  9  Mo.  530. 

New  York. —  People  v.  Babcock,  11  Wend. 
586. 

Oregon. —  Multnomah  County  v.  Knott,  6 
Greg.  279. 

See  23  Cent.  Dig.  tit.  "Ferries,"  §§  15,  95. 

The  indictment  must  specify  the  stream  on 
which  the  ferry  was  operated.  Wheat  v. 
State,  6  Mo.  455. 

Under  the  Indiana  statute  it  is  an  indict- 
able offense  to  run  a  ferry  without  license 
within  two  miles  of  an  authorized  ferry.  See 
State  V.  Wise,  7  Ind.  645. 

Where  operating  an  unauthorized  ferry  is 
made  punishable  by  indictment,  the  owner  of 
a  licensed  ferry  whose  rights  are  infringed 
cannot  maintain  an  action  on  the  case  for 
damages.    Ward  v.  Severance,  7  Cal.  126. 

14.  See  infra,  II,  I,  2,  c. 

15.  Blissett  V.   Hart,  Willes  508. 

16.  Dinner  ».  Humberstone,  26  Can.  Su- 
preme Ct.  252. 

17.  California. —  Chard  v.  Harrison,  7  Cal. 
113. 

Minnesota. —  McRoberts  v.  Washburne,  10 
Minn.  23. 

South  Dakota. —  Evans  v.  Hughes  County, 
3  S.  D.  580,  54  N.  W.  603. 

Texas. —  Hudson  v.  Cuero  Land,  etc.,  Co.,  47 
Tex.  56,  26  Am.  Rep.  289. 

Virginia. —  Patrick  v.  Ruffners,  2  Rob.  209, 
40  Am.  Dec.  740. 

West  Virginia. —  See  State  t.  Faudre,  54 
W.  Va.  122;  46  S.  E.  269,  102  Am.  St.  Rep. 
927,  63  L.  R.  A.  877. 

See  23  Cent.  Dig.  tit.  "Ferries,"  §§  11-15. 

18.  Nixon  V.  Reid,  8  S.  D.  507,  67  N.  W. 
57,  32  L.  R.  A.  315,  holding  that  such  laws 
are  not  "  special  or  local  laws  .  .  .  charter- 
ing or  licensing  ferries." 

19.  Kentucky. —  Newport  '  1).  Taylor,  16 
B.  Mon.  699. 
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2.  Power  to  Impose  Conditions.  The  state  in  granting  a  ferry  franchise  may 
impose  such  terms  and  conditions  upon  the  right  to  enjoy  it  as  may  be  necessaiy 
to  its  proper  regulation.^ 

3.  Delegation  of  Power  to  Inferior  Bodies  —  a.  To  What  Bodies  Delegated. 
In  most  jurisdictions  the  power  of  establishing  ferries  has  been  delegated  to  cer- 
tain courts,  boards  of  commissioners,  municipalities,  or  other  bodies,  which  are 
authorized  under  general  laws  to  issue  licenses  for  this  purpose.^^  The  delegation 
of  this  authority  to  an  inferior  body  does  not  prevent  the  legislature  from  exer- 
cising the  same  right,^''  and,  when  a  ferry  is  established  by  a  direct  legislative 
grant,  no  further  license  from  the  inferior  body  is  necessary.^  The  legislature 
has  the  same  right  in  cases  where  the  authority  of  the  inferior  body  is  conferred 
by  a  state  constitution,'*  unless  its  power  in  this  regard  is  expressly  denied.^ 

b.  Limitation  of  AuthoFity  of  Inferior  Body.  An  inferior  body  in  establishing 
ferries  must  act  in  strict  conformity  with  the  law  by  which  its  powers  are  con- 
ferred, and  when  its  authority  is  limited  any  act  done  in  excess  of  such  authority 
is  void.^^ 


Missouri. —  St.  Louis  v.  Waterloo-Caron- 
delet  Turnpike,  etc.,  Co.,  14  Mo.  App.  216. 

New  Jersey. —  Hudson  County  v.  State,  24 
N.  J.  L.  718;  State  v.  Hudson  County,  23 
N.  J.  L.  206.  \ 

New  York. —  People  v.  Babeock,  11  Wend. 
586. 

South  Dakota. —  Nixon  v.  Reid,  8  S.  D.  507, 
67  N.  W.  57,  32  L.  R.  A.  315. 

See  23  Cent.  Dig.  tit.  "  Ferries,"  §§  11-15. 

20.  State  v.  Sewell,  45  Ark.  387. 

In  case  of  a  grant  to  one  who  owns  the 
land  on  only  one  side  of  a  stream,  the  writ 
of  ad  quod  damnum  may  be  dispensed  with  and 
the  franchise  granted  upon  the  condition  that 
the  grantee  shall  procure  the  right  from  the 
opposite  landbwner.  Combs  v.  Hogg,  40  S.  W. 
453,  19  Ky.  L.  Rep.  356. 

The  rates  of  ferriage  may  be  limited  as  a 
condition  of  the  grant.  State  v.  Siekmann, 
65  Mo.  App.  499,  holding  further  that  such  a 
condition  may  be  imposed  by  a  county  court 
to  which  the  right  of  licensing  ferries  has 
been  delegated. 

21.  County  courts. —  Arkamsas. —  Murray  v. 
Menefee,  20  Ark.  561. 

Kentucky. —  Stahl  v.  Brown,  84  Ky.  325,  1 
S.  W.  540,  8  Ky.  L.  Rep.  279;  Richmond,  etc.. 
Turnpike  Road  Co.  v.  Rogers,  1  Duv.  135; 
Coombs  V.  Sewell,  60  S.  W.  933,  23  Ky.  L. 
Rep.  169. 

North  Carolina. —  Barrington  v.  Neuse 
River  Ferry  Co.,  69  N.  C.  165. 

Oregon. —  Hackett  v.  Wilson,  12  Oreg.  25,  6 
Pac.  652. 

Tennessee. —  Levisay  v.  Delp,  9  Baxt.  415; 
Nashville  Bridge  Co.  v.  Shelby,  10  Yerg.  280. 

Virginia. —  Wimbish  v.  Breeden,  77  Va.  324. 

Courts  of  county  commissioners. — Collins  v. 
Ewing,  51  Ala.  101;  Wilson  v.  Gabler,  11 
S.  D.  206,  76  N.  W.  924 ;  Burrows  v.  Gonzales 
County,  5  Tex.  Civ.  App.  232,  23  S.  W.  829. 

Court  of  quarter  sessions. —  Day  r.  Stet- 
son, 8  Me.  365. 

Boards  of  county  supervisors. —  Finch  v. 
Tehama  County,  29  Cal.  453 ;  Chard  v.  Harri- 
son, 7  Cal.  113;  Prosser  v.  Wapello  County, 
18  Iowa  327;  Chapin  v.  Crusen,  31  Wis.  209. 

Police  jury. —  In   Louisiana   the   power   of 


establishing  ferries  formerly  vested  in  the 
county  judges  has  been  transferred  to  the 
police  jury  of  each  parish.  Gillespie  *.  Free- 
man, 7  La.  Ann.  350;  Miles  v.  Craig,  3  La. 
Ann.  635;  Hebert  v.  Maillan,  16  La.  585; 
Parish  Treasurer  v.  Russell,  3  La.  93.  In 
establishing  ferries  opposite  the  city  of  New 
Orleans,  the  city  council  and  the  police  jury 
of  the  parish  have  concurrent  jurisdiction. 
New  Orleans  Police  Jury  v.  New  Orleans,  3 
Mart.  (La.)  710. 

Municipalities. —  Cauble  v.  Craig,  94  Mo. 
App.  675,  69  S.  W.  49;  New  York  v.  Long- 
street,  64  How.  Pr.  (N.  Y.)  30;  New  York 
v.  New  York,  etc..  Ferry  Co.,  49  How.  Pr. 
(N.  Y.)  250;  Dinner  v.  Humberstone,  26  Can. 
Supreme  Ct.  252. 

22.  Bush  V.  Peru  Bridge  Co.,  3  Ind.  21; 
Day  V.  Stetson,  8  Me.  365 ;  Harrison  v.  State, 
9  Mo.  530;  Chapin  v.  Crusen,  31  Wis.  209. 

23.  Roy  V.  Henderson,  132  Ala.  175,  31 
So.  457;  Territory  v.  Reyburn,  McCahon 
(Kan.)  134;  Multnomah  County  v.  Knott,  6 
Oreg.  279. 

A  ferryman  is  not  subject  to  indictment 
for  operating  a  ferry  without  license  where 
his  right  to  maintain  the  ferry  was  granted 
by  the  legislature.  Harrison  v.  State,  9  Mo. 
530. 

24.  Blake  v.  McCarthy,  56  Miss.  654;  Bar- 
rington V.  Neuse  River  Ferry  Co.,  69  N.  C. 
165. 

25.  Wis.  Const,  art.  4,  §  31,  deprives 
the  legislature  of  this  power  in  cases  where 
the  ferry  is  wholly  within  the  state.  See 
Chapin  v.  Crusen,  31  Wis.  209. 

26.  Lamar  v.  Marshall  County  Com'rs  Ct., 
21  Ala.  772. 

A  license  issued  for  a  less  sum  than  that 
required  by  statute  is  void.  Lombard  v. 
Cheever,  8  111.  469. 

In  Oregon  a  ferry  cannot  be  established  by 
the  county  commissioners  for  one  year  only. 
It  must  be  permanent.  Cason  v.  Stone,  1 
Oreg.  39. 

The  grant  of  an  exclusive  ferry  privilege 
by  a  city  which  has  power  only  to  grant  the 
privilege  free  from  such  exclusive  feature  is 
void  only  as  to  the  unauthorized  part.     Car- 

[II,  C,  3,  b] 
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e.  Procedure  to  Acquire  Franchise  —  (i)  In  Genheal.  The  procedure  for 
acquiring  a  ferry  franchise  from  an  inferior  body  varies  according  to  the  statutes 
in  the  different  jurisdictions.  A  formal  application  should  be  raade,^''  stating  the 
location  of  the  proposed  ferry ,^  and  the  applicant's  ownership  of  the  land  or 
other  facts  essential  to  his  right  to  receive  the  franchise.^'  A  notice  of  the  appli- 
cation is  usually  required  to  be  given,  either  publicly  by  posting  notices,™  or  per- 
sonally on  certain  persons,^'  so  that  any  one  entitled  to  contest  the  granting  of  the 
application  may  have  an  opportunity  to  do  so.  Any  one  whose  vested  rights  may 
be  interfered  with  may  appear  and  contest  the  granting  of  the  application.^ 
The  owner  of  a  prior  established  ferry  is  under  no  obligation  to  appear  and  con- 
test the  application,^  but  if  he  does  so  and  the  proceedings  are  erroneous,  his 
remedy  is  by  appeal  and  not  by  injunction  to  restrain  the  other  ferry.^  The 
record  of  the  proceedings  must  show  that  all  the  requirements  of  the  statute 
have  been  complied  with.*"  The  grantee  of  the  franchise  is  in  some  cases  required 
to  give  bond.^^ 

(ii)  Sale  or  Lease  to  Higsest  Bidder.  The  statutes  in  some  cases  author- 
ize the  right  of  establishing  ferries  to  be  disposed  of  at  public  auction  by  a  sale 
or  lease  to  the  highest  bidder,^  but  the  highest  bidder  is  not  entitled  to  exercise 


roll  V.  Campbell,  108  Mo.  550,  17  S.  W. 
884. 

A  county  authorized  to  establish  and  main- 
tain ferries  "  within  the  county "  cannot 
maintain  a  ferry  partly  without  the  county, 
even  in  connection  with  the  county  on  the 
opposite  side  of  the  stream.  Johnston  v. 
Sacramento  County,  137  Cal.  204,  69  Pae.  962. 

Where  a  county  court  is  authorized  to 
grant  licenses  only  to  landowners,  a  grant 
to  any  other  person  is  void.  Mayville  v. 
Boon,  2  J.  J.  Marsh.  (Ky.)  224. 

Where  the  statute  fixes  the  amount  to  be 
charged  for  a  ferry  license,  the  county  com- 
missioners cannot  require  the  payment  of  a 
larger  sum,  and  if  collected,  it  may  be  recov- 
ered by  the  grantee  of  the  license.  La  Salle 
County  V.  Simmons,  10  111.  513. 

Where  the  statute  requires  the  county 
commissioners  to  establish  ferries  whenever 
the  public  convenience  requires  it,  they  can- 
not divest  themselves  of  this  power  by  grant- 
ing an  exclusive  franchise.  Gales  v.  Anderson, 
13  111.  413. 

27.  The  application  may  be  made  by  an 
attorney  at  law  as  well  as  by  an  attorney  in 
fact.  Givens  v.  Pollard,  3  A.  K.  Marsh.  (Ky.) 
320. 

28.  The  exact  point  of  location  need  not 
be  stated  if  it  is  described  with  reasonable 
certainty.  Sistersville  Ferry  Co.  v.  Russell, 
62  W.  Va.  356,  43  S.  E.  107,  59  L.  R.  A.  513. 

29.  Hazleton  v.  De  Priest,  143  Ind.  368, 
42  N.  E.  751;  Zane  v.  Zane,  2  Va.  Cas.  63. 

30.  Clark  County  Ct.  v.  Warner,  116  Ky. 
801,  76  S.  W.  828,  25  Ky.  L.  Rep.  857; 
Hazelip  v.  Lindsey,  93  Ky.  14,  18  S.  W.  832, 
13  Ky.  L.  Rep.  913;  Stahl  v.  Brown,  84  Ky. 
325,  1  S.  W.  540,  8  Ky.  L.  Rep.  279;  Drew  v. 
Gant,  1  Oreg.  197. 

The  posting  of  notice  is  equivalent  to  the 
service  of  process  on  all  persona  interested. 
Clark  County  Ct.  v.  Warner,  116  Ky.  801,  76 
S.  W.  828,  25  Kv.  L.  Rep.  857;  Combs  v. 
Sewell.  60  S.  W.  9.S3.  23  Ky.  L.  Rep.  169. 

31.  See  cases  cited  infra,  this  note. 

[II,  C,  3,  e.  (i)] 


The  owner  of  the  land  through  which  the 
highway  adjoining  the  ferry  runs  must  be 
given  notice  of  the  application.  In  re  Tal- 
cott,  31  Hun  (N.  Y.)  464;  Wiswall  v.  Wan- 
dell,  3  Barb.  Ch.  (N.  Y.)  312. 

A  turnpike  road  company,  although  not 
having  a  vested  interest  in  the  land  over 
which  its  road  passes,  has  such  an  interest  as 
entitles  it  to  notice  of  an  application  for  the 
establishment  of  a  ferry  on  the  road.  Lex- 
ington, etc..  Turnpike  Road  Co.  v.  McMurtry, 
3  B.  Mon.  (Ky.)  516. 

Persons  having  established  ferries  within 
a  mile  of  the  proposed  ferry  are  entitled  to 
notice.  See  Givens  v.  Pollard,  3  A.  K.  Marsh. 
(Ky.)  320. 

32.  The  owner  of  a  prior  established  ferry 
at  the  same  place  may  contest  the  applica- 
tion (Carter  v.  Kalfus,  6  Dana  (Ky.)  43; 
Williamson  v.  Hayes,  25  W.  Va.  609),  but 
the  owner  of  a  ferry  without  exclusive  privi- 
leges cannot  contest  an  application  for  an- 
other ferry  at  a  different  place  on  the  same 
river  (Knott  v.  Jefferson  St.  Ferry  Co.,  9 
Oreg.  530). 

No  costs  should  be  given  against  one  op- 
posing the  establishment  of  a  ferry.  Ackler 
V.  Oldham,  1  A.  K.  Marsh.   (Ky.)  471. 

33.  Lindsay  v.  Lindley,  20  Ark.  573;  Mur- 
ray V.  Menefee,  20  Ark.  561. 

34.  Lindsay  v.   Lindley,   20   Ark.   573. 

35.  Givens  v.  Ferguson,  6  T.  B.  Mon.  (Ky.) 
186;  Casey  v.  Jones,  2  Litt.  (Ky.)  301;  Law- 
less V.  Reese,  4  Bibb  (Ky.)  309. 

Failure  to  show  that  the  rates  of  toll  have 
been  fixed  does  not  render  the  order  estab- 
lishing a  ferry  erroneous,  as  they  are  prop- 
erly fixed  by  an  independent  order.  Pentecost 
t\  Miller,  7  T.  B.  Mon.  (Ky.)  312;  Ackler  v. 
Oldham,  1  A.  K.  Marsh.  (Ky.)  471.  See  also 
Connor  v.  Paxson.  1  Blackf.  (Ind.)   189. 

36.  Walker  v.  Armstrong,  2  Kan.  198; 
Sanders  v.  Craig,  1  A.  K.  Marsh.  (Ky.)  196. 
See  ajso  Garrett  v.  Rieketts,  9  Ala.  529. 

37.  Owens  v.  Roberts,  6  Bush  (Ky.)  608; 
Parish  Treasurer  v.  Russell,  3  La.  93 ;  Starin 
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the  franchise  until  he  lias  compUed  with  all  the  conditions  imposed  by  the 
statute.'^ 

d.  Review  of  Action  of  Inferior  Body.^'  An  appeal  will  lie  from  the  judgment 
of  a  county  court  or  other  inferior  body  in  proceedings  for  the  establishment  of 
ferries/"  The  action  of  such  bodies  will  always  be  reviewed  where  it  involves 
any  error  in  carrying  out  the  provisions  of  the  statutes ;  ^^  but  their  discretion  in 
determining  whether  the  public  convenience  requires  the  establishment  of  a  ferry, 
while  it  is  not  unlimited  and  may  be  reviewed,*^  will  not  be  interfered  with  where 
it  does  not  clearly  appear  to  have  been  abused.^ 

4.  Power  to  Establish  Ferries  on  Boundary  Waters.  The  states,  and  not 
the  federal  government,  have  the  authority  to  establish  ferries  upon  waters  form- 
ing a  boundary  between  the  states,**  or  between  a  state  and  a  foreign  countr}'.*^ 
The  franchise  of  one  state  can  confer  no  rights  as  to  landing  upon  or  ferrying 
from  the  other  state,"  but  is  valid  as  far  as  the  jurisdiction  of  the  state  which 
grants  the  franchise  extends,  without  any*  concurrent  action  on  the  part  of  the 
other  state ;  *'  and  as  to  ferrying  from  its  own  shore  the  franchise  of  either  state 
may  be  made  exclusive.*^  Where  a  stream  separates  two  counties  of  the  same 
state,  the  counties  on  each  side  have  concurrent  jurisdiction.*' 

D.  Prescription.  A  ferry  franchise  may  be  acquired  by  prescription,  in 
which  case  a  grant  from  the  state  is  presumed.'" 

E.  Who  May  Acquire  Franchise —  1.  In  General.     It  is  not  necessary  that 


tl.  Edson,  112  N.  Y.  206,  19  N.  E.  670;  People 
V.  New  York,  32  Barb.   (N.  Y.)   102. 

38.  Patterson  v.  Wollmann,  5  N.  D.  608, 
67  N.  W.  1040,  33  L.  E.  A.  536. 

Estoppel. —  Irregularities  or  illegalities  ,in 
the  manner  of  exercising  the  right  of  a  parish 
to  sell  a  ferry  franchise  at  pi:Mie  auction, 
which  franchise  the  body  had  the  power  to 
confer,  may  be  ratified  or  cured  by  estoppel. 
Prince  r.  Concordia  Parish  Police  Jury,  112 
La.  257,  36  So.  342. 

39.  Review  generally  see  Appeal  aito  Eb- 

SOB. 

40.  Murray  v.  Mariposa  County,  23  Cal. 
492;  Webb  v.  Hanson,  2  Cal.  133;  Stahl  i?. 
Brown,  84  Ky.  325,  1  S.  W.  540,  8  Ky.  L. 
Eep.  279. 

A  supersedeas  bond  is  not  necessary  under 
the  Kentucky  statute  in  such  appeals.  Bal- 
low  V.  Pettus,  3  Bush  (Ky.)  608. 

41.  Kennedy  v.  Covington,  8  Dana  (Ky.) 
50;  Lawless  v.  Reese,  4  Bibb  (Ky.)  309; 
Carothers  v.  Wheeler,  1  Oreg.  194. 

42.  Harvie  v.  Cammack,  6  Dana  (Ky. ) 
242;  Sistersville  Ferry  Co.  v.  Russell,  52 
W.  Va.  356,  43  S.  E.  107,  59  L.  R.  A.  513. 

43.  Hudspeth  v.  Hall,  113  6a.  4,  38  S.  E. 
358,  84  Am.  St.  Rep.  200;  Harvie  v.  Cam- 
mack,  6  Dana  (Ky.)  242;  Carter  v.  Kalfus, 
6  Dana   (Ky. )   43;  Lawless  v.  Reese,  4  Bibb 

(Ky.)    309;    Blair    v.    Carmichael,    2    Yerg. 

(Tenn.)    306. 

44.  Newport  v.  Taylor,  16  B.  Mon.  (Ky.) 
699;  Carroll  t.  Campbell,  108  Mo.  550,  17 
S.  W.  884;  St.  Louis  v.  Waterloo-Carondelet 
Turnpike,  etc.,  Co.,  14  Mo.  App.  216;  Conway 
V.  Taylor,  1  Black  (U.S.)  603,  17  L.  ed.  191. 

The  state  has  authority  to  grant  the  fran- 
chise where  the  stream  is  a  boundary  be- 
tween the  state  and  an  Indian  reservation. 
Nixon  V.  Reid,  8  S.  D.  507,  67  N.  W.  57,  32 
L.  R.  A.  315. 

The  power  may  be  exercised  by  a  county 

[33] 


court  to  which  authority  to  establish  ferries 
has  been  delegated.  Memphis  v.  Overton,  3 
Yerg.  (Tenn.)  387.  Oomira,  Zane  v.  Zane,  2 
Va.  Cas.  63. 

45.  People  v.  Babcock,  11  Wend.  (N.  Y.) 
586;  Tugwell  v.  Eagle  Pass  Ferry  Co.,  74 
Tex.  480,  9  S.  W.  120,  13  S.  W.  654. 

46.  Gear  v.  BuUerdick,  84  111.  74;  Bur- 
lington, etc..  County  Ferry  Co.  v.  Davis,  48 
Iowa  133,  30  Am.  Rep.  390;  Weld  v.  Chap- 
man, 2  Iowa  524;  Newport  v.  Taylor,  16 
B.  Mon.  (Ky.)  699;  Challiss  v.  Davis,  56 
Mo.  25. 

47.  Columbia  Delaware  Bridge  Co.  v. 
Giesse,  38  N.  J.  L.  39  [affirmed,  in  38  N.  J.  L. 
3801 ;  Conway  v.  Taylor,  1  Black  (U.  S.)  603, 
17  L.  ed.  191. 

48.  Burlington,  etc.,  County  Ferry  Co.  v. 
Davis,  48  Iowa  133,  30  Am.  Rep.  390;  Con- 
way V.  Taylor,  1  Black  (U.  S.)  603,  17  L.  ed. 
191. 

49.  Jones  v.  Johnson,  2  Ala.   746. 

50.  Alabama. —  Milton  v.  Haden,  35  Ala. 
230 ;  Milton  v.  Haden,  32  Ala.  30,  70  Am.  Dec. 
523.  Compare  Tuscaloosa  County  v.  Faster, 
132  Ala.  392,  31  So.  587. 

Georgia. —  Hudspeth  v.  Hall,  111  Ga.  510, 
36  S.  E.  770;  Harrison  v.  Young,  9  Ga;  359; 
Williams  v.  Turner,  7  Ga.  348. 

North  Carolina. —  Barrington  v.  Neuse 
River  Ferry  Co.,  69  N.  C.  165;  Smith  v.  Har- 
kins,  38  N.  C.  613,  44  Am.  Dec.  83;  Pipkin 
V.  Wynns,  13  N.  C.  402. 

South  Carolina. —  Stark  v.  McGowen,  I 
Nott  &  M.  397  note,  9  Am.  Dec.  712. 

Texas. —  Laredo  v.  Martin,  52  Tex.  548. 

England. —  Huzzey  v.  Field,  2  C.  M.  &  R. 
432. 

See  23  Cent.  Dig.  tit.  "  Ferries,"  §  22. 

Contra. —  Sullivan  v.  Lafayette  County,  58 
Miss.  790  [overruling  Leake  County  ['.  Mc- 
Fadden,  57  Miss.  618];  Bird  r.  Smith,  8 
Watts  (Pa.)  434,  34  Am.  Dec.  483. 

[II.  E,  1] 
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a  ferry  franchise  should  be  granted  to  a  single  individual.  It  may  be  granted 
to  several  persons  together,^'  or  to  a  corporation/^  or  to  the  trustees  of  a  town.^* 
It  is  not  necessary,  except  where  the  law  expressly  requires  ownership,^  that  the 
grantee  should  own  the  land  where  the  ferry  is  located.*^ 

2.  Preferred  Rights  of  Riparian  Owners.  Tlie  statutes  in  many  jurisdictions 
give  a  preference  to  the  person  owning  the  land  where  the  ferry  is  to  be  located.^® 
These  statutes  do  not  give  to  tiie  owner  an  absolute  right  to  have  a  ferry  estab- 
lished upon  his  land,  but  only  make  him  a  preferred  claimant  for  the  right  when- 
ever the  proper  authorities  liave  decided  that  the  establishment  of  a  ferry  is 
necessary .^^  If  the  landowner  fails  or  refuses  to  avail  himself  of  his  right  or  is 
adjudged  not  to  be  a  proper  person  to  exercise  the  franchise,  it  may  be  granted 
to  another;'*  but  in  such  cases  it  is  indispensable  that  before  making  the  grant 


Possession  for  less  than  twenty  years  will 
not  raise  a  presumption  of  a  grant.  Mills  a 
St.  Clair  County  Com'rs,  4  111.  53. 

51.  A  ferry  franchise  conferred  upon  two 
persons  by  an  act  of  the  legislature  mu.«it  be 
accepted  by  both  or  the  act  is  inoperative. 
Ferrel  v.  Woodward,  20  Wis.  458. 

Where  several  persons  are  authorized  to 
establish  a  ferry,  no  corporation  being  cre- 
ated, they  are  tenants  in  common  of  the  prop- 
erty in  franchise.  Haven  v.  Mehlgarten,  19 
111.  91. 

52.  Maysville  «.  Boon,  2  J.  J.  Marsh.  (Ky.) 
224. 

Where  the  language  of  the  act  shows  that 
only  natural  persons  were  intended  as  grant- 
ees, the  franchise  cannot  be  granted  to  a  cor- 
poration.   Betts  V.  Menard,  1  111.  395. 

53.  A  ferry  privilege  in  a  town  bordering 
on  a  navigable  stream  is  properly  granted  to 
the  trustees  of  the  town.  Dover  v.  Fox,  9 
B.  Mon.  (Ky.)  200;  Maysville  v.  Boon,  2 
J.  J.  Marsh.  (Ky.)  224. 

Where  the  act  of  incorporation  of  a'  town 
does  not  authorize  it  to  exercise  ferry  rights, 
a  franchise  cannot  be  granted  to  its  trustees. 
Betts  V.  Menard,  1  ill.  395. 

54.  In  Kentucky  a.  franchise  to  operate  a 
ferry  to  cross  the  Ohio  river  cannot  be 
granted  except  to  the  owner  of  the  property 
on  the  Kentucky  shore.  Churchill  v.  Grundy, 
5  Dana  99;  Henry  v.  Underwood,  1  Dana 
245;  Lytle  v.  Breckenridge,  3  J.  J.  Marsh. 
663;  Maysville  v.  Boon,  2  J.  J.  Marsh.  224; 
Jefiferson  Seminary  v.  Wagnon,  2  A.  K.  Marsh. 
379. 

55.  Illinois. —  Mills  v.  St.  Clair  County 
Com'rs,  4  111.  53. 

Kentucky. —  Richmond,  etc.,  Turnpike  Road 
Co.  V.  Rogers,  1  Duv.  135;  Harvie  v.  Cam- 
mack,  6  Dana  242;  Lawless  v.  Reese,  4  Bibb 
309. 

New  Jersey. —  Columbia  Delaware  Bridge 
Co.  V.  Geisse,  38  N.  J.  L.  39. 

New  York. —  New  York  v.  New  York,  etc.. 
Ferry  Co.,  40  N.  Y.  Super.  Ct.  232  [affirming 
49  How.  Pr.  250]. 

North  Carolina. —  Raynor  v.  Dowdy,  5  N.  0. 
279.    Compare  Pitkin  v.  Wynns,  13  N.  C.  402. 

Oregon. —  Gant  v.  Drew,  1  Greg.  35. 

England.— Teter  v.  Kendal,  6  B.  &  C.  703, 
5  L.  J.  K.  B.  0.  S.  282,  30  Rev.  Rep.  504,  13 
E.  C.  L.  316. 

See  23  Cent.  Dig.  tit.  "  Ferries,"  §  20. 
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56.  Alabama. —  Tuscaloosa  County  v.  Fos- 
ter, 132  Ala.  392,  31  So.  587. 

Illinois. —  Mills  f.  St.  Clair  County  Com'rs, 
4  111.  53. 

Iowa. —  Prosser  *.  Wapello  County,  18 
Iowa  327. 

Kentticky. —  Ballow  v.  Pettus,  3  Bush  608. 

Mississippi. —  McCearly  v.  Swayze,  65  Miss. 
351,  3  So.  657;  Blake  v.  McCarthy,  56  Miss. 
654. 

New  York. —  New  York  v.  New  York,  etc.. 
Ferry  Co.,  40  N.  Y.  Super.  Ct.  232  [affirming 
49  How.  Pr.  250]. 

Oregon. —  Beckley  v.  Learn,  3  Greg.  544; 
Knott  V.  Frush,  2  Greg.  237;  Mills  v.  Learn, 
2  Greg.  215;  Gant  v.  Drew,  1  Greg.  35. 

•Tennessee. —  Sparks  v.  White,  7  Humphr. 
86;  Nashville  Bridge  Co.  v.  Shelby,  10  Yerg. 
280;  Allen  v.  Farnsworth,  5  Yerg.  189; 
Memphis  v.  Overton,  3  Yerg.  387. 

Texas. —  Hudson  v.  Cuero  Land,  etc.,  Co., 
47  Tex.  65.  26  Am.  Rep.  289. 

See  23  Cent.  Dig.  tit.  "  Ferries,"  §  21. 

Where  the  opposite  banks  are  owned  by 
different  persons,  the  license  may  be  granted 
to  either  of  such  owners  making  the  applica- 
tion.    Collins  V.  Ewing,  51  Ala.  101. 

A  franchise  cannot  be  granted  to  one  of 
several  cotenants  without  default  in  the 
others.    Pipkin  v.  Wynns,  13  N.  C.  402. 

Under  the  California  statute  a  holder  of 
lands  is  on  the  same  footing  as  the  owner. 
Henshaw  v.  Butte  County,  19  Cal.  150. 

A  valid  preemption  right  unaccompanied 
by  possession  to  land  lying  on  one  bank  of 
a  river  does  not  entitle  the  owner  to  the  privi- 
lege of  keeping  a  public  ferry.  Cloyes  v. 
Keatts,  18  Ark.  19. 

57.  Tuscaloosa  County  v.  Foster,  132  Ala. 
392,  31  So.  587;  Nashville  Bridge  Co.  v. 
Shelby,  10  Yerg.  (Tenn.)  280;  Hudson  v. 
Cuero  Land,  etc.,  Co.,  47  Tex.  65,  26  Am.  Rep. 
289. 

58.  Iowa. —  Prosser  ».  Wapello  County,  18 
Iowa  327. 

Kentucky. —  Lawless  v.  Reese,  4  Bibb  309. 

Mississippi. —  Blake  v.  McCarthy,  56  Miss. 
654. 

North  Carolina. —  Pipkin  v.  Wynns,  13 
N.  C.  402. 

Oregon. —  Mills  v.  Learn,  2  Greg.  215;  Gant 
V.  Drew,  1  Greg.  35. 

Tennessee. — Sparks  v.  White,  7  Humphr.  86. 

See  23  Cent.  Dig.  tit.  "  Ferries,"  §  20. 
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the  owner  of  the  land  should  be  given  notice  of  the  application  for  the  establish- 
ment of  the  proposed  ferry .^' 

F.  Nature  of  Franchise.^  A  ferry  franchise  is  property  and  is  entitled  to 
the  same  protection  as  any  other  property."  It  is  private  property  within  the 
constitutional  provisions  against  taking  or  damaging  private  property  for  public 
use  without  just  compensation.'^  It  is  classed  as  real  property,  an  incorporeal 
hereditament,^  and  must  be  conveyed  in  the  manner  provided  for  conveyances  of 
realty."*  A  legislative  grant  of  a  ferry  franchise,  when  duly  accepted,  is  a  contract 
between  the  grantee  and  the  state  which  cannot  be  impaired  by  subsequent  legis- 
lation,"^ unless  the  grant  is  to  a  public  or  municipal  corporation,  in  which  case  it  has 
been  held  that  the  power  of  the  legislature  to  regulate  such  corporations  includes 
the  power  to  repeal  the  grant.""  It  is  also  held  that  there  is  no  contractual 
relation  growing  out  of  a  license  to  operate  a  ferry  acquired  under  a  general  law." 

G.  Construction  of  Franchise.  In  the  grant  of  a  ferry  franchise  no  set 
form  of  words  is  necessary,"^  and  in  construing  such  grants,  in  cases  of  ambiguity, 
a  construction  will  be  given  which  will  make  the  grant  effective  rather  than  one 
which  win  entirely  defeat  it,  if  such  a  construction  is  within  the  reasonable  mean- 
ing of  the  terms  employed ; "'  but  as  to  the  privileges  conferred,  ferry  franchises 
have  generally  been  held  to  fall  within  the  rule  of  strict  construction  against  the 
grantee  and  in  favor  of  the  government.™ 

H.  Exclusiveness  of  Franchise  —  I.  In  General.  At  common  law  a  ferry 
franchise  was  in  its  nature  exclusive  of  contiguous  competition,'''^  and  this  is  cer- 


The  grantee  is  not  bound  to  account  to 
the  landowner  in  such  cases  for  any  of  the 
profits.  Sparks  v.  White,  7  Humphr.  (Tenn.) 
86. 

59.  Lawless  %.  Reese,  4  Bibb  (Ky.)   309. 

60.  Franchises  generally  see  Fbanchises, 
•post,  p.  1451  et  seq. 

61.  Lippencott  v.  Allander,  27  Iowa  460,  1 
Am.  Kep.  299;  McRoberts  v.  Washburne,  10 
Minn.  23;  Cauble  v.  Craig,  94  Mo.  App.  675, 
69  S.  W.  49;  Capital  City  Ferry  Co.  v.  Cole, 
etc,  Transp.  Co.,  51  Mo.  App.  228.  See  also 
Carroll  v.  Campbell,  108  Mo.  550,  17  S.  W. 
884;  Conway  v.  Taylor,  1  Black  (U.  S.)  603, 
17  L.  ed.  191.  See  also  Commebce,  7  Cyc.  463 
note  82. 

62.  Mason  v.  Harper's  Ferry  Bridge  Co., 
17  W.  Va.  396. 

63.  Lewis  v.  Gainesville,  7  Ala.  85;  Dundy 
V.  Chambers,  23  111.  369 ;  Bowman  v.  Wathen, 
3  Fed.  Cas.  No.  1,740,  2  McLean  376;  Reg. 
V.  Cambrian  R.  Co.,  L.  R.  6  Q.  B.  422, 
40  L.  J.  Q.  B.  169,  25  L.  T.  Rep.  N.  S. 
84,  19  Wkly.  Rep.  1138.  Contra,  Morse  v. 
Garner,  1  Strobh.  {S.  C.)  514,  47  Am.  Dec. 
565. 

A  ferry  franchise  is  real  estate.  It  de- 
scends to  heirs  as  such  and  is  subject  to 
dower  and  to  all  the  incidents  of  real  prop- 
erty. Bowman  v.  Wathen,  3  Fed.  Cas.  No. 
1,740,  2  McLean  376. 

64.  See  infra,  II,  J,  2. 

65.  Territory  v.  Reyburn,  McCahon  (Kan.) 
134;  Dufour  v.  Stacev,  90  Ky.  288,  14  S.  W. 
48,  29  Am.  St.  Rep.  374,  12  Ky.  L.  Rep.  268; 
McRoberts  v.  Washburne,  10  Minn.  23;  Ben- 
son V.  New  York,  10  Barb.  (N.  Y.)  223.  See 
also  Constitutional  Law,  IX,  B,  1,  c  [8  Cyc. 
937].  But  see  Chapin  v.  Crusen,  31  Wis.  209, 
where  it  was  held  that  to  give  a  ferry  fran- 
chise the  force  of  a  contract  the  grant  must 


by  its  terms  show  that  such  was  the  inten- 
tion of  the  legislature,  unless  perhaps  in 
cases  where  the  grantee  assumes  obligations 
as  to  the  operation  of  the  ferry  or  incurs 
large  expenses  in  its  establishment. 

Right  in  ferry  as  a  vested  right  see  Con- 
stitutional Law,  8  Cyc.  903  note  6. 

66.  East  Hartford  v.  Hartford  Bridge  Co., 
10  How.  (U.  8.)  511,  541,  13  L.  ed.  518,  531. 
But  see  contra,  Benson  v.  New  York,  10  Barb. 
(N.  Y.)  223. 

67.  A  license  acquired  under  the  general 
code  provision  and  not  by  special  grant  is  a 
mere  privilege  which  may  be  revoked.  The 
grantee  has  no  contract  with  the  public  and 
no  property  in  the  right.  Sullivan  v.  Lafay- 
ette County,  58  Miss.  790.  See  also  Consti- 
tutional Law,  IX,  B,  1,  e  [8  Cyc.  938]. 

68.  Stark  v.  McGowen,  1  Nott  &  M.  (S.  C.) 
397  note,  9  Am.  Dec.  712. 

69.  Mills  V.  St.  Clair  County,  7  111.  197; 
Stark  V.  McGowen,  1  Nott  &  M.  (S.  C.)  397 
note,  9  Am.  Dec.  712;  Mills  v.  St.  Clair 
County,  8  How.  (U.  S.)  569,  12  L.  ed.  1201; 
Smith  V.  Ratte,  15  Grant  Ch.  (U.  C.)  473 
[affirming  13  Grant  Ch.  696]. 

70.  Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107  U.  S.  365,  2  S.  Ct.  257,  27  L.  ed.  419; 
Minturn  v.  Larue,  23  How.  (U.  S.)  435,  16 
L.  ed.  574  [affirming  17  Fed.  Cas.  No.  9,646, 
McAll.  370];  Mills  v.  St.  Clair  County,  8 
How.  (U.  S.)  569,  12  L.  ed.  1201.  But  see 
New  York  v.  Starin,  106  N.  Y.  1,  12  N.  E. 
631,  where  it  was  held  that  this  rule  of  strict 
construction  was  not  applicable  to  ferry  fran- 
chises, which  are  never  without  consideration, 
as  they  impose  upon  the  grantee  the  obliga- 
tion of  maintaining  a  ferry  suitable  for  the 
public  convenience. 

71.  3  Blackstone  Comm.  219;  3  Kent 
Comm.  459.     See  also  Green  v.  Ivey,    (Fla. 
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tainly  true  as  to  competing  ferries  sought  to  be  establislied  without  authority  of 
]aw7'^  But  as  to  other  ferries  estabhshed  by  authority  of  law,  the  rule  is  that  a 
prior  franchise  will  not  be  considered  as  exclusive  unless  it  is  expressly  so  pro- 
vided, and  the  legislature  or  other  proper  authority  may  establish  as  many  other 
ferries  at  or  near  the  same  place  as  the  necessities  of  the  pubhc  maj''  require.''' 
In  any  case  the  grant  is  always  taken  subject  to  the  rights  of  the  public  upon 
navigable  waters,'*  and  subject  to  the  right  of  the  federal  government  to  make 
such  improvements  in  these  waters  as  may  be  necessary  in  its  regulation  of  inter- 
state commerce.''^ 

2.  Power  to  Make  Franchise  Exclusive.  There  is  no  doubt  that  the  legis- 
lature may,  subject  to  the  restrictions  above  mentioned,  make  the  grant  of  a  ferry 
franchise  exclusive.™  Where  the  right  is  granted  by  an  inferior  body  under  the 
provision  of  a  general  law,  it  is  held  in  some  jurisdictions  that  the  grant  may  be 
made  exclusive,"  and  in  others,  tiiat  such  bodies  cannot  grant  exclusive  franchises 
unless  expressly  authorized  to  do  so.'* 

3.  Statutory  Regulations.  In  the  absence  of  statute  there  is  no  particular 
limit  within  which  the  keeper  of  a  public  ferry  is  secure  against  the  establishment 
of  another  pubhc  ferry,™  but  in  most  cases  the  special  act  authorizing  the  estab- 
lishment of  the  ferry,  or  a  general  law,  provides  a  limit  within  which  other  ferries 
may  not  be  established.^"  These  laws,  however,  usually  make  an  exception  of 
cases  where  the  public  necessities  demand  other  ferries,  or  in  regard  to  certain 


1903)    33   So.   711;   Shorter  v.   Smith,  9  Ga. 
517  j  Anonymous,  2  N.  C.  457. 

73.  Mclnnis  v.  Pace,  78  Miss.  550,  29  So. 
835. 

73.  ii'Zorida..— Green  v.  Ivey,  (1903)  33  So. 
711. 

Georgia. —  Hudspeth  v.  Hall,  111  Ga.  510, 
36  S.  E.  770 ;,  Shorter  v.  Smith,  9  Ga.  517. 

Illinois. —  Mills  v.  St.  Clair  County,  7  HI. 
197. 

Indiana. —  Bush  v.  Pera  Bridge  Co.,  3  Ind. 
Zl. 

Iowa. —  McEwen  v.  Taylor,  4  Greene  532. 

Kentucky. —  Brown  v.  Given,  4  J.  J.  Marsh. 
28. 

Minnesota. —  Perrin  ».  Oliver,  1  Minn,  202. 

Tifew  York. —  Power  v.  Athens,-  99  N.  Y. 
592,-  2  N.  E.  609  [affirming  26  Hun  282]. 

West  Virginia. —  Hostler  v.  Marlowe,  44 
W.  Va.  707,  30  S.  E.  146. 

United  States. —  Fanning  v.  Gregoire,  16 
How.  524,  14  L.  ed.  1043. 

See  23  Cent.  Dig.  tit.  "Ferries,"  §  38; 
and  Constitutional  Law,  IX,  B,  5,  b,  (i) 
[8Cyc.  966]. 

74.  Babcock  v.  Herbert,  3  Ala.  392,  37  Am. 
Dec.  695;  The  Globe  v.  Kurtz,  4  Greene 
(Iowa)  433;  Broadnax  v.  Baker,  94  N.  C. 
675,  55  Am.  Rep.  633. 

75.  MisiJissippi  River  Bridge  Co.  v.  Lon- 
ergan,  91  III.  508  [followed  in  Lonergan  v. 
Mississippi  River  Bridge  Co.,  5  Fed.  777,  2 
MeCrary  45]. 

76.  Burlington,  etc..  County  Ferry  Co.  v. 
Davis,  48  Iowa  133,  20  Am.  Rep.  390;  Phil- 
lips V.  Bloomington,  1  Greece  (Iowa)  498; 
U.  S.  V.  Fanning,  Morr.  (Iowa)  348;  New 
York  V.  Starin,  106  N.  Y.  1,  12  N.  E.  631; 
Patterson  v.  WoIImann,  5  N.  D.  608,  67  N.  W. 
1040,  33  L.  R.  A.  536.  See  also  CoNSTiiti- 
TiONAL  Law,  XI,  C,  1,  c,    (i),    (a>    [8  Cyc. 


10.39]. 
77.  Burlington, 
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etc..  County  Ferry  Co.  v. 


Davis,  48  Iowa  133,  30  Am.  Rep.  390;  Costar 
V.  Brush,  25  Wend.   (N.  Y.)  628. 

78.  Montjoy  v.  Pillow,  64  Misa.  705,  2  So. 
108;  Seal  v.  Donnelly,  60  Miss.  658;  Sulli- 
van v.  Lafayette  County,  58  Miss.  790;  Car- 
roll V.  Campbell,  110  Mo.  557,  19  S.  W.  809 
[following  Carroll  v.  Campbell,  108  Mo.  550, 
17  S.  W.  884] ;  Harrington  v.  Neuse  Rives 
Ferry  Co.,  69  N.  C.  165 ;  Minturn  v.  Larue,  23 
How.   (U.  S.)  435,  16  L.  ed.  574. 

79.  O'Neill  v.  Cadda  Parish  Police  Jury, 
21  La.  Ann.  586. 

80.  ArS'omsas.— Murray  v.  Menefee,  20  Ark. 
561. 

California. —  In  re  Hanson,  2  Cal.  262. 

Kentucky. —  Churchill  v.  Grundy,  5  Dana 
99;  Cotton  v.  Houston,  4  T.  B.  Mon.  288. 

North  Dakota. —  Patterson  v.  Wollraann,  5 
N".  D.  608,  67  N.  W.  1040,  33  L.  R.  A.  536. 

South  Dakota. —  Nixon  v.  Eeid,  8  S.  D. 
507,  67  N.  W.  57,  32  L.  R.  A.  315. 

West  Virginia. —  Mason  v.  Harper's  Feiry 
Bridge  Co.,  17  W.  Va.  396. 

See  23  Cent.  Dig.  tit.  "Ferries,"  §  39; 
and  Constitutional  Law,  8  Cyc.  807  note  14. 

The  prohibition  applies  to  a  free  ferry  as 
well  as  to  one  where  tolls  are  charged.  In  re 
Howell,  36  Ark.  466 ;  Norris  v.  Farmers',  etc., 
Co.,  6  Cal.  590,  65  Am.  Dec.  535. 

The  erection  of  a  bridge  is  impliedly  pro- 
hibited by  a,  statute  prohibiting  the  estab- 
rishment  of  a  ferry  within  a  certain  distance 
of  one  already  established.  Mason  r.  Harper's 
Ferry  Bridge  Co.,  17  W.  Va.  396. 

A  franchise  granted  by  one  county  to  es- 
tablish a  ferry  across  'a  river,  forming  a 
boundary  between  that  and  another  county, 
precludes  the-  latter  county  from  granting  an- 
other franchise  within  the  prohibited  distance. 
Jones  r.  Johnson,  2  Ala.  746-. 

An  act  prohibitins!  the  establishing  of  fer- 
ries within  a  certain  distance  from  a  prior 
established  ferry  does  not  revoke  a  license 
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localities  or  conditions,  as  in  the  case  of  ferries  located  at  or  near  cities  or  towns 
or  rendered  necessary  by  the  establishment  of  public  highways.^^ 

L  Infring-ement  of  Franchise  —  l.  What  Is  Infringement.^^  It  is  not  an 
infringement  for  persons  to  use  their  own  boats  for  crossing  within  the  limits  of 
a  ferry  franchise,  or  to  occasionally  carry  others  where  no  tolls  are  charged ;  ^ 
but  any  attempt  to  operate  a  private  ferry  within  such  limits  for  the  accommoda- 
tion of  any  considerable  portion  of  the  general  public,^  or  to  collect  tolls  by 
indirect  means,  is  an  infringement  of  the  franchise  of  any  duly  authorized  ferry- 
man whose  business  is  interfered  with.''  The  use  of  vessels  upon  navigable 
waters  for  purposes  of  commerce  is  not  an  infringement,'^  unless  they  are  used 
with  the  regularity  and  parpose  of  ferry  trips  in  competition  with  a  lawfully 
established  ferry.''  The  operation  of  an  unauthorized  ferry  so  as  to  injure  a 
ferry  regularly  established  is  an  infringement  whether  the  latter's  franchise  is 
exclusive  or  not.''     A  railroad  authorized  to  operate  a  ferry  as  a  connecting  link 


to  operate  a  ferry  already  establisied  within 
those  limits.  Robinson  v.  Lamb,  129  N.  C. 
16,  29  N.  E.  579. 

The  Iowa  statute  prohibiting  the  grant  of 
a  ferry  on  the  Mississippi  river  within  two 
miles  of  another  lioensed  ferry  refers  only  to 
licenses  granted  by  the  state  of  Iowa.  Weld 
i;.  Chapman,  2  Iowa  524. 

In  North  Carolina  the  act  of  1897  amend- 
ing acts  of  1873-1874,  and  changing  th«  limit 
from  three  to  two  miles  was  repealed  by  the 
act  of  1901  which  restored  the  three-mile 
limit.  Robinson  v.  Lamb,  129  N.  C.  16^  39 
S.  E.  579. 

In  Pennsylvania  the  limitation  of  three 
thousand  feet  provided  by  the  act  of  April 
29,  1874,  within  which  a  ferry  company  has 
exclusive  privileges,  is  annulled  by  the  act 
of  April  17,  1876;  the  latter  act  being  supple- 
mentary to  the  former  and  omitting  reference 
to  said  limitation.  Bridgewater  Ferry  Co. 
i\  Sharon  Bridge  Co.,  145  Pa.  St.  404,  22  Atl. 
1039;  Braddoek  Ferry  Co.'s  Appeal,  3  Pennvp. 
32. 

81.  Murray  v.  Menefee,  20  Ark.  561 ;  In,  re 
Hanson,  2  Cal.  262. 

In  Kentucky  the  statute  excepts  cases 
where  the  ferry  is  in  a  town  where  an  im- 
passable stream  intervenes.  Churchill  ». 
Grundy,  5  Dana  99;  Cotton  v.  Houston,  4 
T.  B.  Mon.  288. 

82.  Erection  of  a  toll  bridge  near  a  licensed 
ferry  does  not  infringe  the  vested  rights  of 
the  ferryman.  See  Constitutional  Law,  8 
Cyc.  949  note  94. 

83.  Arkansas. —  Hunter  v.  Moore,  44  Ark. 
184,  51  Am.  Hep.  589. 

Iowa. —  Weld  t).  Chapman,  2  Iowa  524. 

Loviisiana,. —  Chapelle  v.  Wells,  4  Mart. 
N.  S.  426. 

Missouri^ — Alexandria,  etc..  Perry  Co.  v. 
Wisch,  73  Mo.  655,  39  Am.  Rep.  535. 

Virginia.. — Trent  v.  Cartersville  Bridge  Co., 
11  Leigh  521. 

Canada.—  Ives  v.  Calvin,  3  U.  C.  Q.  B.  464. 

See  23  Cent.  Dig.  tit.  "  Ferries,"  §  47. 

84.  See  cases  cited  infra,  this  note. 
Carrying  a  large  part  of  the  public  free 

with  an  intent  to  lessen  the  value  of  a  prior 
franchise  is  an  infringement.  Chiapella  v. 
Brown,  14  La.  Ann.  189. 


Where  a  large  number  of  persons  combine 
to  buy  a  boat  and  hire  a  common  ferrym^an 
for  their  own  convenience  in  crossing  within 
the  prohibited  distance  of  an  established 
ferry,  the  combination  will  be  enjoined'  as 
an  infringement.  Warren  v.  Tanner,  56  S.  W. 
167,  21  Ky.  L.  Rep.  1678,  49  L.  R.  A.  248. 

A  mail  carrier  may  ferry  his  mail  coach  in 
his  own  boat,  but  may  not  carry  passengers 
in  the  coach.  Weld  v.  Chapman,  2  Iowa 
524. 

85.  Where  a  compensation  is  received  when 
voluntarily  offered  (Mclnnis  v.  Pace,  78  Miss. 
550,  29  So.  835 ) ,  or  the  ferryman  receives 
compensation  by  caring  for  the  horses  of 
those  crossing  {Chiapella  v.  Brown,  14  La. 
Ann.  189),  or  by  having  them  trade  at  his 
store  (Hudspeth  v.  Hall,  111  Ga.  510,  36 
S.  E.  770),  or  stop  at  his  hotel  (Fenner  v. 
Watkins,  16  La.  204),  the  ferry  is  an  in- 
fringement. 

Where  tolls  are  collected  by  issuing  tickets 
alleged  to  represent  an  interest  in  the  ferry 
the  ferry  is  an  infringement.  Norris  v.  Farm- 
ers, etc.,  Co.,  6  Cal.  590,  «5  Am.  Deo.  535; 
Dinner  v.  Himberstone,  26  Can.  Supreme  Ct. 
252. 

86.  Broadnax  f.  Baker,  94  N.  C.  675,  55 
Am.  Rep.  633;  Conway  v.  Taylor,  1  Black 
(U.  S.)  603,  17  L.  ed.  191;  Huzzey  v.  Field,  2 
C.  M.  &  R.  432. 

87.  Midland  Terminal,  etc.,  Co.  v.  Wilson, 
28  N.  J.  Eq.  537 ;  New  York  v.  Longstreet,  64 
How.  Pr.  (N.  Y.)   30. 

88.  Florida. —  Green  v.  Ivey,  (1903)  33 
So.  711. 

Kentucky. —  Blackwood  v.  Tanner,  112  Ky. 
672,  66  S.  W.  500,  23  Ky.  L.  Rep.  1919. 

Minnesota. —  McRoberts  v.  Washburne.  10 
Minn.  23. 

Missouri. —  Carroll  v.  Campbell,  108  Mo. 
550,  17  S.  W.  884;  Cauble  v.  Craig,  94  Mo. 
App.  675,  69  S.  W.  49. 

IJew  York: —  New  York  v.  Starin,  106  N.  Y. 
1,  12  N.  E.  631 ;  New  York  i'.  New  York,  etc.. 
Ferry  Co.,  49  Hotv.  Pr.  250. 

North  Dakota. —  Patterson  v.  Wollmann,  5 
N.  D.  608,  67  N.  W.  1040,  33  L.  R.  A.  536. 

Pennsylvania. —  Douglass'  Appeal,  118  Pa. 
St.  65,  12  Atl.  834. 

Texas. —  Tugwell  v.  Eagle  Pass  Ferry  Co., 
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in  its  road  may  use  it  to  transport  its  own  freight  and  passengers  without  infring- 
ing the  franchise  of  a  regular  ferry  at  the  same  place,^  but  it  cannot  use  its  boat 
to  carry  on  a  regular  ferry  business.** 

2.  Remedies  For  Infringement  —  a.  Injunction '^  —  (i)  Grounds  of  Equity 
Jurisdiction'.  Injunction  is  a  proper  remedy  to  protect  a  party,  in  the  enjoy- 
ment of  a  ferry  franchise.  The  equity  jurisdiction  rests  upon  the  ground  of  its 
necessity  to  avoid  a  multiplicity  of  suits  and  to  afford  adequate  protection  to 
plaintiff's  property  in  his  franchise.'^ 

(ii)  Right  to  Maintain  Suit.  A  suit  for  injunction  cannot  be  maintained 
by  one  who  has  not  complied  with  the  requirements  of  the  law  authorizing  him 
to  operate  his  own  ferry ,°^  or  who  has  so  grossly  neglected  his  duty  as  to  mate  the 
establishment  of  another  ferry  a  public  necessity.^  Nor  will  injunction  lie  where 
the  injury  complamed  of  is  not  an  invasion  of  plaintiff's  franchise,  but  a  mere 
trespass  upon  his  property.'^ 

{ill)  Pleading.  The  bill  must  allege  a  compliance  with  the  conditions 
authorizing  plaintiff  to  operate  his  ferry ,'^  and  that  he  has  established  his  ferry 
and  is  offeiing  his  services  to  the  public,''  and  that  defendant  either  did  not  have 
a  license  or  that  he  transported  passengers  for  pay.'^  The  bill  must  also  allege 
facts  showing  that  plaintiff's  remedy  at  law  is  inadequate.'' 

b.  Actions  Fop  Damages  —  (i)  Parties.^  Where  a  license  for  operating  a 
ferry  is  issued  to  two  persons  jointly  they  may  maintain  a  joint  action  for 
damages  for  infringement.^ 

(ii)  Pleading.^    The  complaint  must  allege  that  plaintifE  was  duly  author- 


74  Tex.  480,  9  S.  W.  120,  13  S.  W.  654.  But 
see  Butt  i:.  Colbert,  24  Tex.  355,  where  in- 
junction was  denied  on  the  ground  that  it 
was  not  shown  that  plaintiff's  franchise  was 
exclusive. 

England. —  Huzzey  v.  Field,  2  C.  M.  &  E. 
432. 

See  23  Cent.  Dig.  tit.  "  Ferries,''  §  50. 

But  see  McEwen  v.  Taylor,  4  Greene  (Iowa) 
532. 

The  fact  that  an  unauthorized  ferry  is 
operated  free  does  not  prevent  its  being  an 
infringement.  Capital  City  Ferry  Co.  v.  Cole, 
etc.,  Transp.  Co.,  51  Mo.  App.  228. 

An  unauthorized  bridge  is  an  infringement. 
Gates  V.  McDaniel,  2  Stew.  (Ala.)  211,  19 
Am.  Dec.  49. 

89.  New  York  v.  New  England  Transfer 
Co.,  19  Fed.  Cas.  No.  10,197,  14  Blatchf. 
159. 

Operating  a  ferry  during  the  reconstruc- 
tion of  a  bridge  where  only  the  freight  and 
passengers  of  the  road  are  carried  is  not  an 
infringement.  Pugh  v.  Raleigh,  etc.,  E.  Co., 
61  N.  C.  359. 

90.  Fitch  V.  New  Haven,  ^  etc.,  E.  Co.,  30 
Conn.  38. 

Free  transportation  of  passengers  on  such 
a  ferry  is  an  infringement  if  the  transporta- 
tion is  in  competition  with  a  regular  ferry. 
Aiken  v.  Western  E.  Corp.,  20  N.  Y.  370  [re- 
versing 30  Barb.  305]. 

91.  Injunction  generally  see  Injunctions. 

92.  Kansas. — Walker  v.  Armstrong,  2  Kan. 
198. 

Minnesota. —  McEoberts  v.  Washburne,  10 
Minn.  23. 

Mississippi. — Mclnnis  v.  Pace,  78  Miss.  550, 
29  So.  835. 

Missouri. —  Carroll   v.    Campbell,    108   Mo. 
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550,  17  S.  W.  884;  Cauble  v.  Craig,  94  Mo. 
App.  675,  69  S.  W.  49. 

New  York. —  New  York  v.  New  York,  etc., 
Ferry  Co.,  49  How.  Pr.  250. 

North  Ca/rolina. —  Smith  v.  Harkins,  38 
N.  C.  613,  44  Am.  Dec.  83. 

North  Dakota. —  Patterson  v.  Wollmann,  5 
N.  D.  608,  67  N.  W.  1040,  33  L.  R.  A.  536. 

See  23  Cent.  Dig.  tit.  "  Ferries,"  §  59. 

93.  Norris  v.  Lapsley,  5  Cal.  47. 

94.  Willard  v.  Forsythe,  2  Mich.  N.  P. 
190;  Ferrel  v.  Woodward,  20  Wis.  458. 

95.  Ross  V.  Page,  6  Ohio  166. 

96.  See  cases  cited  infra,  this  note. 

Where  the  execution  of  a  bond  is  a  condi- 
tion precedent  to  the  granting  of  a  license, 
its  execution  and  approval  must  be  alleged. 
Willard  v.  Forsythe,  2  Mich.  N.  P.  190. 

Where  plaintiff's  grant  is  to  operate  a 
ferry  "from  lands  that  may  belong  to  him," 
it  must  be  alleged  that  he  owned  land  on 
which  the  grant  could  operate  at  the  time 
of  the  grant  or  within  the  time  the  ferry 
was  required  to  be  established.  Mills  V. 
Brown,  3  111.  548. 

97.  Walker  v.  Armstrong,  2  Kan.   198. 

In  Texas  the  bill  must  allege  that  plain- 
tiff's franchise  is  exclusive.  Butt  v.  Colbert, 
24  Tex.  355. 

98.  McEwen  v.  Taylor,  4  Greene  (Iowa) 
632 

99.  Long  V.  Merrill,  4  N.  C.  549,  7  Am. 
Dec.  700. 

1.  Parties  generally  see  Parties. 

2.  Blackwood  v.  Tanner,  112  Ky.  672,  66 
S.  W.  500,  23  Ky.  L.  Rep.  1919,  holding  that 
the  right  to  sue  jointly  is  not  affected  by  the 
fact  that  one  grantee  operated  the  ferry  one 
week  and  the  other  the  next. 

3.  Pleading  generally  see  Pleading. 
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ized  to  operate  his  ferry  and  tliat  defendant  collected  tolls  without  lawful  author- 
ity,* or  operated  the  ferry  other  than  for  his  personal  use.'  It  is  not  necessary 
to  allege  ownership  of  the  soil,^  nor  that  plaintiff  kept  sufScient  boats  and  ferry- 
men.' In  an  action  by  a  lessee,  it  must  be  alleged  that  the  lessor  was  owner  of 
the  franchise  and  had  the  right  to  lease  it  to  plaintiff.^ 

(hi)  Proof.  It  is  sufficient  for  plaintiff  to  prove  possession  and  enjoyment 
•of  the  ferry  to  entitle  him  to  recover.' 

(iv)  Defenses.  It  is  no  defense  to  an  action  for  damages  that  plaintiff  has 
neglected  to  operate  his  ferry,  or  failed  to  furnish  suitable  accommodations.^" 
Where  defendant's  ferry  is  duly  authorized  by  a  competent  tribunal  his  grant 
is,  until  set  aside  by  a  competent  authority,  a  good  defense  to  an  action  for 
damages." 

(v)  Damages.^  The  measure  of  damages  for  the  infringement  of  a  ferry 
franchise  is  the  amount  of  tolls  lost  to  the  owners  by  diminution  in  the  number 
of  customers  using  the  ferry ,^^  unless  defendant  has  used  other  means  than  fair 
competition  in  operating  his  ferry.'*  No  recovery  can  be  had  for  any  time  during 
which  it  is  not  shown  that  plaintiff  had  a  license.'^ 

e.  Statutory  Penalties.'*  The  statutes  in  some  states  provide  a  penalty  to  be 
recovered  in  cases  of  infringement."  If  the  right  infringed  was  one  existing  at 
common  law,  the  remedy  does  not  affect  the  common-law  liability  but  is  merely 


4.  Hanger  v.  Little  River  Junction  R.  Co., 
■52  Ark.  61,  11  S.  W.  965;  Hanson  v.  Webb,  3 
€al.  236. 

5.  Hanson  v.  Webb,  3  Cal.  236. 

6.  Patrick  v.  Euffner,  2  Rob.  (Va.)  209, 
40  Am.  Dec.  740. 

7.  Blissett  V.  Hart,  Willes  508. 

8.  Owens  v.  Lockwood,  83  Ky.  266,  7  Kv. 
li.  Rep.  193. 

9.  Peter  v.  Kendal,  6  B.  &  C.  703,  5  L.  J. 
K.  B.  O.  S.  282,  30  Rev.  Rep.  504,  13  E.  C.  L. 
316. 

Plaintiff  is  not  bound  to  show  ownership 
of  the  ferry  at  the  time  of  the  trial  where 
his  ownership  has  been  settled  by  a  former 
appeal.  Mason  t.  Harper's  Ferry  Bridge  Co., 
20  W.  Va.  223. 

10.  Peter  v.  Kendal,  6  B.  &  C.  703,  5  L.  J. 
K.  B.  0.  S.  282,  30  Rev.  Rep.  504,  13  E.  C.  L. 
316;  New  Brunswick  University  v.  MeClus- 
key,  UN.  Brunsw.  136;  Hickley  v.  Gilder- 
sleeve,  10  U.  C.  C.  P.  460. 

The  only  persons  concerned  in  these  mat- 
ters are  the  authorities  granting  the  franchise 
and  plaintiff.  Capital  City  Ferry  Co.  v.  Cole, 
«tc.,  Transp.  Co.,  51  Mo.  App.  228. 

11.  Conner  v.  Paxson,  1  Blaokf.  (Ind. ) 
168. 

12.  Damages   generally   see   Damages. 

13.  Blackwood  v.  Tanner,  111  Ky.  672,  66 
S.  W.  500,  23  Ky.  L.  Rep.  1919. 

Evidence  of  the  income  derived  in  former 
years  is  competent  to  show  the  extent  of  the 
losses.  Blackwood  v.  Tanner,  111  Ky.  672,  66 
S.  W.  500,  23  Ky.  L.  Rep.  1919;  Columbia 
Delaware  Bridge  Co.  t.  Geisse,  38  N.  J.  L. 
39. 

In  estimating  the  damages  to  a  ferry  fran- 
chise by  the  erection  of  a  bridge,  the  ferry 
franchise  must  be  considered  as  permanent. 
Mason  v.  Harper's  Ferry  Bridge  Co.,  20 
W.  Va.  223. 

Where  plaintiff's  landings  are  not  safe  and 
-convenient,  his  damages  may  be  reduced  by 


such  an  amount  as  would  be  necessary  to  put 
them  in  such  condition.  Mason  v.  Harper's 
Ferry  Bridge  Co.,  20  W.  Va.  223. 

14.  Stark  v.  MoGowen,  1  Nott  &  M.  (S.  C.) 
397  note,  9  Am.  Dec.  712,  where  it  was  held 
that,  where  defendant  had  obstructed  the  road 
to  plaintiff's  ferry,  the  clear  gains  of  defend- 
ant might  be  made  the  measure  of  damages. 

15.  Carroll  v.  Campbell,  110  Mo.  557,  19 
S.  W.  809. 

16.  Penalty  generally  see  Penalties. 

17.  Indiana. —  Lang  v.  Scott,  1  Blackf.  405, 
12  Am.  Dec.  257. 

Missouri. —  Carroll  v.  Campbell,  110  Mo. 
557,  19  S.  W.  809. 

yeto  York. —  Almy  v.  Harris,  5  Johns. 
175. 

'North  Carolina. —  Taylor  v.  Wilmington, 
etc.,  R.  Co.,  49  N.  C.  277. 

South  Carolina. —  Gibbes  v.  Beaufort,  20 
S.  C.  213. 

See  23  Cent.  Dig.  tit.  "  Ferries,"  §  50. 

In  Arkansas  the  statutory  penalty  is  not 
recoverable  against  one  who  runs  a  free  ferry 
without  license.  Shinn  v.  Cotton,  52  Ark.  90, 
12.  S.  W.  157. 

In  Louisiana  the  penalty  must  be  enforced 
in  the  name  of  the  police  jury  and  no't  of 
the  party  injured.  Miles  v.  Craig,  3  La.  Ann. 
635. 

Forfeiture  of  boats. —  In  Illinois  any  per- 
son running  an  unauthorized  ferry  within 
three  miles  of  a  ferry  established  under  the 
general  law  of  that  state  is  liable  to  forfeit 
his  boat  to  the  proprietor  of  the  authorized 
ferry.  Gear  v.  Bullerdick,  34  111.  74  (hold- 
ing that  a  seizure  can  be  made  only  after  a 
forfeiture  has  been  declared  by  judicial  pro- 
ceedings, and  that  the  act  applies  only  to 
ferries  operated  within  the  state  and  estab- 
lished under  the  general  law)  ;  Lombard  r. 
Cheever,  8  111.  469  (holding  that  a  mere 
license  to  keep  a  ferry  does  not  authorize 
a  seizure,   where   it  is  not  shown   that   the 
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cumulative ;  ^^  but  if  based  upon  statute  and  not  existing  at  common  law,  the 
remedj-  is  exclusive  and  no  action  on  the  case  for  damages  can  be  maintained,'* 
unless  the  statutes  expressly  authorize  such  an  action.^" 

J.  Transfer  of  Franeliise — l.  Right  to  Transfer. ^i  In  a  few  states  the 
right  to  transfer  a  ferry  franchise  is  regulated  by  statute.^  In  jurisdictions 
where  the  riglit  is  not  so  regulated  the  authorities  are  conflicting ;  some  cases 
holding  tliat  the  franchise  may  be  transferi-ed,^  and  others  holding  that  the  fran- 
chise involves  a  personal  trust,  and  that  the  duties  and  obligations  assumed  by 
the  grantee  cannot  be  relieved  by  substitution.^  The  transfer  is  always  permis- 
sible if  made  with  the  consent  of  the  proper  authority,^  and  in  any  case  the 
right  of  the  transferee  to  exercise  the  rights  and  privileges  of  the  franchise  can 
be  questioned  only  by  the  public,  and  cannot  be  collaterally  attacked.^^ 

2.  Mode  of  Transfer.  Ferry  franchises  are  real  estate  and  can  be  conveyed 
only  by  deed.^ 

licensee  has   established  his  ferry  and   com- 
plied with  the  requirements  of  the  law ) . 

18.  Taylor  r.  Wilmington,  etc.,  R.  Co.,  49 
N.  C.  277;  Gibbes  v.  Beaufort,  20  S.  C.  213. 

19.  Lang  v.  Scott,  1  Blaokf.  (Ind.)  405,  12 
Am.  Bee.  257;  Almy  v.  Harris^  5  Johns. 
(N.  Y.)   175. 

20.  Carroll  v.  Campbell,  110  Mo.  557,  19 
S.  W.  809,  where  it  was  held  that  the  general 
statutes  of  Missouri  provide  for  both  the  pen- 
alty and  a  civil  action. 

SI.  Sale  of  ferry  franchise  as  consideration 
of  note  see  Commebcial  Paper,  7  Cye.  707 
note  83. 

Contract  between  ferry  company  and  rail- 
road company  as  in  restraint  of  trade  see 
CoNTEACTS,  9  Cyc.  535  note  2. 

Conceding  that  a  lease  of  a  ferry  granted 
by  county  commissioners  is  void,  there  is  no 
such  privity  of  contract  between  the  county 
and  an  assignee  of  the  lessee  as  will  enable 
the  assignee  to  recover  from  the  county 
sums  paid  to  it  under  the  lease  by  the  lessee. 
Evans  v.  Hughes  County,  6  Dak.  102,  50 
N.  W.  720. 

22.  The  Indiana  statute  expressly  author- 
izes a  transfer.  Bowman  v.  Wathen,  3  Fed. 
Cas.  No.  1,740,  2  McLean  376. 

Under  the  Kentucky  statute  when  a  sale 
or  lease  is  made  of  a  ferry  franchise  it  must 
be  with  leave  of  the  court,  and  the  purchaser 
or  lessee  must  execute  a  covenant  with  suf- 
ficient surety  in  lieu  of  the  former  covenant. 
Hazelip  v.  Lindsey,  93  Ky.  14,  18  S.  W.  832, 
13  Ky.  L.  Eep.  913;  Davis  v.  Connolly,  55 
S.  W.  691,  21  Ky.  L.  Rep.  1459.  See  also 
Paynter  r.  Miller,  80  S.  W.  469,  25  Ky.  li. 
Rep.  2222;  Scott  v.  Wilson,  11  S.  W.  303,  10 
Ky.  L.  Rep.  940.  It  is  too  late  to  raise  the 
question  of  the  failure  of  a  non-resident  owner 
of  a  ferry  privilege  to  transfer  the  same  to  a 
resident  within  a  year,  as  required  by  Ky. 
St.  (1903)  §  1808,  subd.  3,  after  he  has  trans- 
ferred his  lease  to  a  domestic  corporation, 
with  the  consent  and  approval  of  the  county 
court.    Paynter  v.  Miller,  supra. 

23.  Idaho. —  Evans  v.  Kroutinger,  (1903) 
72  Pac.  882. 

Iowa. — ■  Lippencott  v.  AUander,  27  Iowa 
460,  1  Am.  Rep.  299. 

Michigan. —  Billings  v.  Breinig,  45  Mich. 
65,  7  N.  W.  722. 


-McCearly  v.  Swayze,  65  Miss. 
351,  3  So.  657. 

Missouri. —  Stark  t.  Miller,  3  Mo.  470. 

See  23  Cent.  Dig.  tit.  "Ferries,"  §§  42,  43. 

See  also  Lewis  v.  Gainesville,  7  Ala.  85; 
Greer  v.  Haugabook,  47  Ga.  282. 

The  franchise  may  be  transferred,  and  the 
transferee  retain  the  fee  in  the  land  (Bowman 
V.  Wathen,  3  Fed.  Cas.  No.  1,740,  2  McLean 
376),  except  in  jurisdictions  where  the  right 
to  establish  the  ferry  is  limited  to  the  owners 
of  the  land   (Haiynes  v.  Wells,  26  Ark.  464). 

A  county  authorized  to  operate  and  main- 
tain a  ferry  may  lease  it  to  a  private  indi- 
vidual. State  V.  King  County,  29  Wash.  359, 
69  Pac.  1106. 

In  Iowa  the  franchise  may  be  sold  under 
execution.  Lippencott  v.  AUander,  27  Iowa 
460,  1  Am.  Eep.  299. 

24.  Willard  v.  Forsythc,  2  Mich.  N.  P. 
190;  Eagan  v.  McCoy,  29  Mo.  356;  The 
Maverick,  16  Fed.  Cas.  No.  9,316,  1  Sprague 
23. 

Associating  a  partner  in  the  business  is  not 
a  violation  of  a  charter  provision  that  the- 
franchise  shall  not  be  transferred.  Carroll 
V.  Campbell,  110  Mo.  557,  19  S.  W.  809. 

The  franchise  cannot  be  sold  under  execu- 
tion in  jurisdictions  where  it  is  held  to  be  a 
personal  trust.  Thomas  v.  Armstrong,  7  Cal. 
286 ;  Munroe  v.  Thomas,  5  Cal.  470. 

25.  Hackett  v.  Multnomah  E.  Co.,  12  Oreg. 
124,  6  Pac.  659,  53  Am.  Eep.  327;  Nixon  v. 
Reid,  8  S.  D.  507,  67  N.  W.  57,  32  L.  R.  A. 
315.  See  also  Paynter  v.  Miller,  80  S.  W.  469,. 
25  Ky.  L.  Eep.  2222. 

26.  Evans  v.  Kroutinger,  (Ida.  1903)  72 
Pac.  882;  Hackett  v.  Wilson,  12  Oreg.  25,  6- 
Pac.  652.  See  also  Johnson's  Appeal,  95  Pa. 
St.  78. 

27.  Gunterman  v.  People,  138  111.  518,  28 
N.  E.  1067;  Dundy  v.  Chambers,  23  111.  369; 
Higgins  V.  Hogan,  7  U.  C.  Q.  B.  401. 

Although  a  ferry  franchise  can  be  trans- 
ferred only  by  deed,  yet  where  such  fran- 
chise, including  the  boat  and  all  appur- 
tenances, is  sold  without  a  conveyance,  the 
price  paid  and  possession  taken,  an  equitable 
title  passes.  Mississippi  Eiver  Bridge  Co.  v. 
Lonergan,  91  111.  508  [followed  in  Lonergan 
V.  Mississippi  Eiver  Bridge  Co.,  5  Fed.  777,. 
2  McCrary  45]. 
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K,  Termination  of  Franchise^— l.  Right  to  Franchise,  How  Lost.     The 

riglit  to  exercise  a  ferry  franchise  may  be  lost  by  non-user,^'  or  by  failure  to  com- 
ply with  tlie  conditions  upon  which  it  was  granted,^"  or  to  renew  the  bond  as 
required  by  statute,^'  or  by  expiration  of  the  franchise.^^  A  ferry  license  is  not 
vacated,  nor  the  franchise  lost,  by  the  deatli  of  the  grantee,^^  except  in  jurisdic- 
tions where  the  franchise  is  held  to  be  a  personal  trust  imposed  upon  the  grantee 
alone.^ 

2.  Enforcement  of  Forfeiture.  The  state  alone  can  insist  upon  the  forfeiture 
of  a  ferry  franchise,^^  and  if  for  any  cause  the  owner  of  the  francliise  subjects  his 
right  to  forfeituj-e,  the  fact  must  be  ascertained  by  an  appropriate  judicial  pro- 
ceeding instituted  for  that  purpose  ;^^  it  cannot  be  determined  in  a  collateral 
proceeding.^^ 

L.  Renewal  of  Franchise.  The  statutes  of  some  states  make  the  former 
keeper  of  a  ferry  a  preferred  claimant  for  the  right  to  a  renewal  when  the  original 
franchise  has  expired,^  and,  in  jurisdictions  where  riparian  owners  are  preferred 
claimants  for  the  franchise  in  the  firet  instance,  they  are  entitled  to  the  same  pref- 
erence as  to  a  renewal.^'     The  granting  of  a  renewal  is  discretionary  with  the 


28.  Repeal  of  ferry  license  see  Constitu- 
tional Law,  8  Cyc.  752  note  49. 

29.  Jeffersonville  %.  The  John  Shalleross, 
35  Ind.  19 ;  Maysville  v.  Boon,  2  J.  J.  Marsh. 
(Ky.)   224. 

Failure  to  exercise  the  franchise  for  forty 
years  (Smith  v.  Harkins,  38  N.  C.  613,  44 
Am.  Dee.  83),  for  twenty  years  (Brearly  v. 
Norris,  23  Ark.  514),  or  for  eighteen  years 
(Hartford  Bridge  Co.  v.  East  Hartford,  16. 
Conn.  149)  amounts  to  an  abandonment  of 
the  right. 

An  unreasonable  delay  in  putting  the  ferry 
in  use  will  forfeit  the  franchise.  Clarke  v. 
CalloiYay,  Ky.  Dec.  46,  2  Am.  Dee.  706. 

Where  the  ferry  owners  kept  a  sufficient 
bridge  during  the  time  the  ferry  was  not  in 
operation,  the  franchise  will  not  be  forfeited 
for  non-user.  Com.  v.  Hulings,  129  Pa.  St. 
317,  18  Atl.  138. 

To  establish  a  ferry  a  short  distance  from 
the  place  designated  by  the  grant,  where  the 
change  was  made  with  the  consent  of  the 
police  jury  who  had  the  r^ght  to  control  it, 
is  not  a  non-user.  Davis  v.  Concordia  Police 
Jury,  1  La.  Ann.  288. 

30.  School  Trustees  n.  Tatman,  13  111.  27; 
Phillips  V.  Bloomington,  1  Greene  (Iowa) 
498. 

31.  Under  the  VUabama  statute  the  license 
cannot  be  revoked  until  after  ten  days'  notice 
has  been  given  to  renew  the  bond.  Lamar 
■V.  Marshall  County,  21  Ala.  772;  Garrett  v. 
Eieketts,  9  Ala.  529. 

The  absence  of  the  licensee  from  the  state 
is  not  sufficient  ground  for  revocation,  as 
the  bond  may  as  well  be  exacted  from  the 
heir,  alienee,  or  lessee  of  the  ferry  as  from 
the  licensee.  Garrett  v.  Kicketts,  9  Ala. 
529. 

32.  Bell  V.  Clegg,  25  Ark.  26;  Cauble  v. 
Craig,  94  Mo.  App.  675,  69  S.  W.  49. 

""33.  Lippeneott  f.  Allander,  27  Iowa  460, 
1  Am.  Rep.  299. 

34.  Knott  V.  Frush,  2  Oreg.  237. 

35.  School  Trustees  f.  Tatman,  13  111.  27 ; 
Douglass'  Appeal,  118  Pa.  St.  65,  12  Atl.  834. 


36.  Brown  v.  Given,  4  J.  J.  Marsh.  (Ky.) 
28. 

The  question  of  forfeiture  must  be  tried  in 
a  proceeding  in  the  nature  of  quo  warranto. 
Territory  v.  Reyburn,  1  Kan.  551. 

In  Kentucky  notice  to  the  owner  must  first 
issue  to  show  cause  why  his  franchise  shouJd 
not  be  forfeited.  Brown  v.  Given,  4  J.  J. 
Marsh.  28;  Maysville  f.  Boon,  2  J.  J.  Marsh, 
224.  The  mere  fact  that  the  owner  is  in 
court  on  his  own  motion  to  renew  his  cove- 
nant is  not  sufficient  to  give  the  court  juris- 
diction. Combs  V.  Sewell,  59  S.  W.  526,  22 
Ky.  L.  Rep.  1026. 

The  notice  must  inform  the  owner  of  the 
nature  of  the  complaint.  Brown  v.  Givens,  1 
Dana  (Ky.)  259. 

Forfeiture  for  non-user  dates  from  the 
judgment  of  the  court  declaring  such  for- 
feiture.    Greer  v.  Haugabookj  47  Ga.  282. 

37.  Maysville  r.  Boon,  2  J.  J.  Marsh.  (Ky.> 
224;  Douglass'  Appeal,  118  Pa.  St.  65,  12 
Atl.  834. 

On  an  indictment  for  keeping  a  ferry  with- 
out a  license,  the  court  cannot  try  the  ques- 
tion of  forfeiture  of  the  franchise.  Terri- 
tory V.  Reyburn,  1  Kan.  551. 

38.  In  California  the  former  keeper  is  en- 
titled to  have  his  license  renewed  if  he  has 
kept  the  ferry  according  to  law.  Finch  v. 
Tehama  County,  29  Cal.  453 ;  Thomas  v.  Arm- 
strong, 7  Cal.  286;  Chard  v.  Stone,  7  Cal.  117. 

The    application    for    renewal   must    show . 
that  the  ferry  has  been  kept  according  to  law. 
Finch  V.  Tehama  County,  29  Cal.  453. 

Mandamus  will  issu.e  where  the  board  of 
supervisors,  mistaking  the  law,  refuse  the 
renewal  of  a  license  to  a  ferry  owner  who  is 
entitled  to  it.  Thomas  v.  Armstrong,  7  Cal. 
286. 

The  Iowa  statute  makes  the  former  owner 
a  preferred  claimant  for  a  renewal,  but  pro- 
vides that  it  may  be  granted  to  another,  if 
in  the  discretion  of  the  supervisors  the  for- 
mer owner  is  an  improper  person  to  receive 
it.    Lippeneott  v.  Allander,  23  Iowa  536. 

39.  Beekley  v.  Learn,  3  Oreg.  544. 
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authorities  having  power  to  make  the  graat,  and  if  they  deem  it  for  the  public 
good  they  may  refuse  a  renewal  and  discontinue  the  ferry* 

M.  Right  to  Collect  Tolls."  The  grant  of  a  ferry  franchise  implies  in  its 
very  nature  the  taking  of  tolls  by  the  grantee,*^  and  the  right  to  collect  the  same 
exists  as  long  as  the  right  or  duty  of  operating  the  ferry  continues.*'  A  ferryman 
can  collect  no  greater  toll  than  is  allowed  by  statute,^  and  in  some  jurisdictions  is 
liable  to  prosecution  and  fine  for  charging  a  greater  rate.*^  Where  a  passenger 
is  obliged  to  pay  a  greater  rate  than  that  allowed  by  law,  the  excess,  if  not 
voluntarily  paid,  may  be  recovered.*^ 

N.  Right  to  Land  and  Embark.  A  riparian  proprietor  operating  a  private 
ferry  from  his  own  land  has  no  right  to  land  upon  the  property  of  the  opposite 
owner  without  the  latter's  permission ;  *''  nor  can  he,  for  a  private  ferry,  so  use  a 
public  highway  without  the  consent  of  the  owner  of  the  land  throngh  which  the 
highway  runs.^  As  to  the  right  of  landing  and  embarking  in  the  case  of  public 
ferries  whose  termini  are  public  highways,  the  decisions  are  conflicting.  The 
grant  of  the  franchise  carries  »with  it  whatever  rights  the  public  then  has  or  may 
afterward  acquire  to  the  use  of  the  highway  for  this  purpose ;  *'  and  where  the 
landowner  retains  the  fee  and  the  public  has  only  an  easement  for  passage,  it  is 
held  in  some  cases  that  this  right  of  way  includes  the  right  to  use  the  highway  for 
landing  and  embarking,^  while  others  hold  that  this  is  not  so  much  a  public  use 
as  a  use  by  the  holder  of  the  ferry  franchise  for  his  own  gain,  and  that  it  is  an 
additional  burden  upon  the  land  for  which  compensation  must  be  made  to  the 
owner.^'  A  grant  of  the  right  of  landing  and  embarking  may  be  presumed  from 
Tisage,^''  and  it  has  been  held  that,  where  a  riparian  owner  who  would  be  a  pre- 
ferred claimant  for  the  franchise  fails  to  apply  for  it,  he  waives  the  right  to  object 
to  this  use  of  his  land  by  the  person  to  whom  the  franchise  is  granted.^^ 

III.    REGULATION  AND  CONTROL." 

A.  In  General.  The  power  to  regulate  and  control  ferries  rests  primarily  in 
legislatures  of  difEerent  states,^"  but  is  usually  exercised  through  courts,  commis- 

40.  Bell  v.  Clegg,  25  Ark.  26.  46.  Edmonds   v.  Abeel,   20   Hun    (N.   Y.) 

41.  Books  of  ferry  owner  as  evidence  in      441. 

action  to  recover  ferriage  see  Evidence,   17  47.  Chess  v.  Manown,  3  Watts   (Pa.)   219. 

Cyc.  378  note  42.  48.  Buford  v.  Smith,  2  Tex.  Civ.  App.  178, 

42.  Atty.-Gen.  v.  Boston,  123  Mass.  460.  21   S.  W.  168. 

43.  McCauly  D.  Givens,  1  Dana   (Ky.)  261,  49.  Somerville  v.  Winbish,  7  Gratt.    (Va.) 
holding  that  where  a  court  of  equity  ordered  205. 

a  ferry  to  be  leased,  and  the  lessee  remained  A  ferry-boat  is  entitled  to  the  space  re- 
in possession  after  the  lease  had  expired,  the  quisite  for  her  proper  manoeuver  in  leaving 
original  order  remaining  in  force,  he  was  as  well  as  entering  her  slip.  New  York 
bound  to  keep  up  the  ferry  until  otherwise  City  v.  New  York,  etc..  Ferry  Co.,  130  Fed. 
ordered,  and  had  a  right  to  the  tolls  after  397. 
such  expiration.  50.  Clark   v.   White,   5   Bush    (Ky.)    353; 

44.  Edmonds   v.   Abeel,   20   Hun    (N.   Y.)  Patrick   v.   Ruflfner,    2   Eob.    (Va.)    209,   40 
441.  Am.  Dee.  740.     See  also  State  v.  Wilson,  42 

Where   rates   of   ferriage   for   wagons   are  Me.  9. 

fixed  by  statute,  a  ferryman  cannot  charge  51.  Prosser   v.   Wapello    County,    18    Iowa 

for  the  contents  of  a  wagon,  separately  from  327;  Pipkin  v.  Wynns,  13  N.  C.  402;  Cooper 

the  wagon,  although  the  wagon  and  contents  v.  Smith,  9  Serg.  &  R.   (Pa.)  26,  11  Am.  Dec. 

belong;  to  different  persons.    Kelly  t'.  Altemus,  658;  Chambers  v.  Furry,  1  Yeates  (Pa.  )167. 

34  Ark.  184,  36  Am.  Eep.  6.         '  53.  Clark  v.   White,   5   Bush    (Ky.)    353; 

45.  State  v.  Sickmann,  65  Mo.  App.  499.  Bird  v.   Smith,  8  Watts    (Pa.)    434,  34  Am. 
One  state  cannot  punish  one  who  acts  un-  Dec.  483. 

der  a  ferry  franchise  given  by  another  state  53.  Mills  v.  Learn,  2  Greg.  215.     But  see 

to  operate  a  ferry  from  the  latter's  side  of  Pipkin  v.  Wynns,  13  N.  C.  402. 

the  river,  over  that  river,  for  charging  one  54.  Taxation  of   ferries  see  Commebce,-  7 

coming  from  the  latter  state  more  than  is  al-  Cyc.  479. 

lowed  bv  the  law  of  the  former  state  for  fer-  55.  Wiggins  Ferry  Co.   T.  East  St.  Louis, 

riage  over  that  river.     State  v.   Faudre,  54  102   111.    560;   Mills   r.   St.    Clair   County,   7 

W.  Va.  122,  46  S.  E.  269,  102  Am.  St.  Rep.  III.  197;  Parker  v.  Metropolitan  R.  Co.,  109 

927,  63  L.  R.  A.  877.  Mass.  506. 
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sioners,  municipal  corporations,  or  other  inferior  bodies.^"  The  respective  rights 
of  the  state  and  federal  governments  in  regard  to  the  regulation  and  control  of 
ferries  upon  navigable  and  boundary  waters  liave  been  treated  in  a  former  title."'' 
B.  Extent  of  Power  to  Regfulate  and  Control.  The  state  may,  through 
the  proper  authorities,  require  the  payment  of  a  license-fee,^  fix  the  rates  of 
ferriage,^'  tlie  hours  during  vs^hich  the  ferry  shall  be  operated,  and  the  number 
and  frequency  of  trips,^  and  make  sucli  i-ules  and  regulations  as  may  be  necessary 
to  insure  that  the  franchise  shall  not  be  abused  to  the  serious  detriment  or 
inconvenience  of  the  public." 


56.  See  the  following  cases: 

Arkansas. —  Arkadelphia  Lumber  Co.  v. 
Arkadelphia,  56  Ark.  370,  19  S.  W.  1053. 

Illinois. —  Wiggins  Ferry  Co.  v.  East  St. 
Louis,  102  111.  560;  Rohn  v.  Beardstown,  82 
111.  App.  407. 

Indiana. —  Madison  v.  Abbott,  118  Ind.  337, 
21  N.  E.  28. 

Missouri. —  St.  Louis  v.  Waterloo-Caron- 
delet  Turnpike,  etc.,  Co.,  14  Mo.  App.  216. 

New  Jersey. —  Hudson  County  v.  State,  24 
N.  J.  L.  718. 

North  Carolina. —  Robinson  v.  Lamb,  126 
N.  C.  492,  36  S.  E.  29. 

Oregon. —  Kadderly  r.  Multnomah  County 
Ct.,  32  Ores.  560,  52  Pac.  515. 

See  23  Cent.  Dig.  tit.  "  Ferries,"  §  74. 

The  statutes  authorizing  such  bodies  to 
license  ferries  usually  confer  the  right  of 
regulating  the  ferries  when  established.  See 
supra,  II,  C,  3,  a,  and  cases  there  cited. 

Where  a  city  is  authorized  to  regulate  fer- 
ries within  its  corporate  limits  and  one  bank 
only  of  a  navigable  river  is  within  such  limits, 
it  has  power  to  regulate  ferries  operated  from 
either  bank.  Arkadelphia  Lumber  Co.  v. 
Arkadelphia,  56  Ark.  370,  19  S.  W.  1053. 

57.  See  Commerce,  IX,  D,  3  [7  Cyc.  4631. 

58.  Wiggins  Ferry  Co.  v.  East  St.  Louis, 
102  111.  560;  Madison  v.  Abbott,  118  Ind.  337, 
21  N.  E.  28;  Chilvers  v.  People,  11  Mich.  43. 

A  license-fee  is  not  a  tonnage  tax.  Wig- 
gins Ferry  Co.  v.  East  St.  Louis,  107  U.  S. 
365,  2  S.  Ct.  257,  27  L.  ed.  419. 

59.  Parker  v.  Metropolitan  R.  Co.,  109 
Mass.  506;  Hudson  County  v.  State,  24 
N.  J.  L.  718.  See  also  Constitutional  Law, 
IX,  B,  5,  b,   (II)   [8  Cyc.  969]. 

The  power  given  to  a  city  to  regulate  rates 
of  toll  implies  that  the  rates  fixed  shall  be 
reasonable.  Rohn  v.  Beardstown,  32  111.  App. 
407. 

In  North  Carolina  the  rates  of  toll  are  fixed 
by  the  county  commissioners,  and  it  is  error 
for  the  superior  court  to  fix  such  rates  in  the 
first  instance  on  an  appeal  in  proceedings 
before  the  county  commissioners  for  the  es- 
tablishment of  the  ferry.  Robinson  v.  Lamb, 
126  N.  C.  492,  36  S.  E.  29. 

The  board  of  freeholders  under  the  New 
Jersey  "  act  concerning  ferries  "  may  fix  the 
rates  when  one  terminus  is  within  their 
county,  even  though  the  other  terminus  is 
out  of  the  state.  State  v.  Hudson  County,  23 
N.  J.  L.  206. 

In  Kentucky  the  rates  must  be  fixed  at  the 
same  time  the  ferry  is  established  (Lawless 
V.  Reese,  4  Bibb  309 ) ,  but  they  may  be  fixed 


by  a  difl'erent  order  from  that  establishing 
the  ferry.  Pentecost  v.  Miller,  7  T.  B.  Mon. 
312;  Ackler  v.  Oldham,  1  A.  K.  Marsh.  471. 

In  a  special  proceeding  to  reduce  the  rate 
of  tolls  the  judgment  of  the  court  cannot  go 
beyond  the  changes  stated  in  the  notice. 
Troutman  v.  Smith,  105  Ky.  231,  48  S.  W. 
1084,  20  Ky.  L.  Rep.  1134. 

Interstate  ferries. —  The  state  of  Ohio  has 
the  right  to  license  ferries  on  the  Ohio  side 
of  the  Ohio  river,  and  to  fix  their  charges  for 
ferriage  over  that  river  from  Ohio  to  West 
Virginia.  State  v.  Faudre,  54  W.  Va.  122, 
46  S.  E.  269,  102  Am.  St.  Rep.  927,  63  L.  R.  A. 
877.  Tex.  Rev.  St.  (1895)  art.  1537,  author- 
izes the  commissioners'  court  to  establish  pub- 
lic ferries.  Article  4797  classifies  the  persons 
entitled  to  license  and  operate  a  ferry,  while 
article  4798  makes  it  unlawful  for  an  unli- 
censed person  to  operate  a  ferry  for  com- 
pensation. Article  4799  provides  that,  when- 
ever a  watercourse  forms  a  part  of  the  bound- 
ary line  of  a  state,  if  any  charge  shall  be 
assessed  by  the  adjoining  state  for  the  privi- 
lege of  a  ferry  landing,  the  same  charge  may 
be  assessed  by  the  commissioners'  court  for 
a  like  privilege  of  landing  in  this  state.  It 
was  held  that  articles  4797  and  4798  referred 
to  ferries  wholly  in  the  state,  and  the  commis- 
sioners' court  had  no  authority  under  them 
to  require  license  from  an  interstate  ferry. 
Parsons  v.  Hunt,  (Civ.  App.  1904)  81  S.  W. 
120. 

60.  Madison  v.  Abbott,  118  Ind.  337,  21 
N.  E.  28,  holding  that  the  board  of  county 
commissioners  is  expressly  authorized  to 
make  this  regulation. 

61.  People  V.  New  York,  32  Barb.  (N.  Y.) 
102;  Benson  v.  New  York,  10  Barb.  (N.  Y.) 
223. 

Posting  rates  of  toll. —  The  statutes  in 
some  states  require  ferrymen  to  keep  their 
rates  of  tolls  posted  up  at  the  ferry,  and  im- 
pose a  penalty  for  failure  to  do  so.  State 
V.  Arkadelphia  Lumber  Co.,  70  Ark.  329,  67 
S.  W.  1011  (holding  that  the  ferryman  is 
not  liable,  where  the  rates  fixed  by  the  court 
have  not  been  furnished  to  him  by  the  clerk )  ; 
Blanchard  v.  Hoboken  Land,  etc.,  Co.,  3  Silv. 
Supreme    (N.   Y.)    22,    6    N.   Y.    Suppl.    279 

( holding  that  the  New  York  statute  does  not 
apply  to  a  foreign  corporation)  ;  Wray  v. 
Pennsylvania    R.    Co.,    4    N.    Y.    Suppl.    354 

(holding   that   in   an   action   to   recover   the 
penalty,  the  complaint  should  set  forth  each 
alleged    violation    as    a    separate    cause    of 
action ) . 
Under  the  South  Carolina  statute  failure 
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IV.  Operation. 

A.  Duties  and  Liabilities  in  General^ — l.  Liability  as  Common  Carrier  — 
a.  Of  Passengers  —  (i)  In  General.  A  ferryman  is  a  common  carrier  of  pas- 
sengers.^' Lilje  other  common  carriers  the  feri-yman  is  not  an  insurer  of  the  pas- 
senger's safety,  but  is  required  to  exercise  the  higliest  degree  of  care,  skill,  and 
foresight  to  protect  liim  from  injury.^*  As  soon  as  a  ferryman  signifies  his  assent 
or  readiness  to  receive  the  passenger,  he  becomes  liable  for  his  safe  transit  and 
delivery.^ 

(u)  IiABiLiTY  Foe  Wrongful  Expulsion.  A  ferryman  has  no  right  to 
expel  a  passenger  from  a  ferry-boat  for  violating  a  rule  of  the  company  without 
first  informing  the  passenger  of  the  existence  of  the  rule,  nor  has  he  any  right  to 
touch  the  person  of  the  passenger  without  lirst  notifying  him  that  unless  he  leaves 
the  boat  such  extreme  measures  will  be  resorted  to.*^ 

(rii)  Effect  of  Passenger'' s  Contributory  Negligenge.  Where  the 
passenger's  own  negligence  has  contributed  to  the  injury  complained  of,  he 
cannot  recover  against  th«  ferryman.^'' 

b.  Of  Goods  —  (i)  In  General.  A  ferryman  is  a  common  carrier  of  goods,*^ 
and  like  other  common  carriers  is  an  insurer  of  the  property  committed  to  his 
care  and  is  responsible  for  all  injuries  to  it,  except  such  as  may  be  caused  by  the 
act  of  God  or  a  public  enemy .^^     The  ferryman's  liability  as  a  common  carrier  is 


to  keep  the  rates  posted  forfeits  the  right  to 
collect  the  tolls.  See  Frazier  v.  Drayton,  2 
Nott  &  M.  (S.  C.)  471;  Addison  «.  Hard,  1 
Bailey  (8.  0.)  431. 

62.  Liability  of  ferry  company  for  negli- 
gence  see   CoRPOEATioNS,   10   Cyc.    1222. 

63.  May  v.  Hanson,  5  Cal.  360,  63  Am. 
Dec.  135;  Brockway  v.  Lascala,  1  Edm.  SeL 
Cas.  (N.  Y.)  135.  See  also  Carriers,  6  Oyc 
534,  596. 

64.  Louisville,  etc..  Ferry  Co.  v.  Nolan, 
135  Ind.  60,  34  N.  E.  710;  Bartnik  v.  Erie 
R.  Co.,  36  N.  Y.  App.  Div.  246,  55  N.  Y. 
Suppl.  266. 

The  same  degree  of  care  is  required  as  to 
■passengers  while  on  a  gangway  leading  to  the 
ferry-boat  as  while  on  the  boat  itself.  Bartnik 
V.  Erie  R.  Co.,  36  N.  Y.  App.  Div.  246,  55 
N.  Y.  Suppl.  266. 

65.  May  r.  Hanson,  5  Cal.  360,  63  Am. 
Dec.  135. 

66.  Compton  v.  Van  Valkenbnrgh,  etc.,  Co., 
34  N.  J.  L.  134. 

67.  Hoboken  Ferry  Co.  -o.  Feiszt,  58  N.  J.  L. 
198,  35  Atl.  299;  Race  v.  Union  Ferry  Co., 
138  N.  Y.  644,  34  N.  E.  280  [reversing  19 
N.  Y.  Suppl.  675] ;  Fogassi  v.  New  York 
Cent.,  etc.,  Co.,  17  N.  Y.  App.  Div.  286,  45 
N.  Y.  Suppl.  175  [affirming  19  Misc.  108,  43 
N.  Y.  Suppl.  268] ;  Fish  v.  Coopers  Point,  etc.. 
Ferry  Co.,  4  Phila.  (Pa.)  103. 

It  is  not,  as  a  matter  of  law,  contributory 
negligence  for  a  passenger  to  leave  the  cabin 
and  stand  on  the  deck  between  the  cabin  and 
the  end  of  the  boat  (Peverly  v.  Boston,  136 
Mass.  366,  49  Am.  Rep.  37 ) ,  or  to  stand  near 
a  stairway,  or  go  down  the  stairway  without 
taking  hold  of  the  railinsr  (Bartlett  v.  New 
York,  etc.,  Transp.  Co.,  57  N.  Y.  Super.  Ct. 
348,  8  N.  Y.  Suppl.  309),  or  to  rise  from  his 
seat  before  the  boat  is  safely  moored  (Snell- 
ing   v.    Brooklyn,   etc.,   Ferry  Co.,    13   N.   Y. 

[IV,  A,  1,  a,  (I)] 


Suppl.  398),  nor  can  the  movements  of  a 
person  in  an  endeavor  to  regain  his  feet  be 
held  an  act  of  negligence  on  his  part  (Cash 
V.  New  York,  etc.,  Co.,  56  N.  Y.  App.  Div. 
473,  67  N.  Y.-  Suppl.  823).  See  also  Dougherty 
V.  New  York  Cent.,  etc.,  R.  Co.,  8e  N.  Y. 
Suppl.  746. 

A  passenger  is  justified  in  assuming  that 
when  the  guard  chains  are  taken  down  or 
the  gates  opened  for  passengers  to  pass  off 
the  boat,  it  will  remain  securely  fastened. 
Spero  V.  Long  Island,  etc.,  Co.,  21  Misc. 
(N.  Y.)  683,  47  N.  Y.  Suppl.  1093;  St.  John 
V.  Macdonald,  14  Can.  Supreme  Ct.  1. 

He  may  also  assume  that  the  landing  place 
is  in.  a  safe  condition  and  need  not  examine 
particularly  to  see  if  there  is  a  vacant  plaee 
between  the  bridge  and  the  boat.  Palmer  v.. 
New  Jersey  R.  Co.,  33  N.  J.-L.  90.  But  where 
a  landing  place  is  sufficiently  safe  for  persons 
of  ordinary  prudence,  and  the  passenger  is 
injured  by  failure  to  exercise  such  prudence, 
he  cannot  recover.  Race  v.  Union  Ferry  Co., 
138  N.  Y.  644,  34  N.  E.  280  [reversing  19 
N.  Y.  Suppl.  675] ;  Fogasai  v.  New  York,  etc., 
Co.,  17  N.  Y.  App.  Div.  286,  45  N.  Y.  Suppl. 
175  [affirming  19  Misc.  108,  43  N.  Y.  Suppl. 
268]. 

68.  Griffith  v.  Cave,  22  Cal.  534,  83  Am. 
Dec.  82;  Slimmer  v.  Merry,  23  Iowa  90; 
Cohen  v.  Hume,  1  McCord  (S.  C.)  439;  Miles 
V.  James,  1  McCord  (S.  C.)  157.  See  also 
Carriers,  II,  A,  4  [6  Cyc.  368]. 

69.  Arkansas. —  Harvey  v.  Rose,  26  Ark.  3, 
7  Am.  Dee.  '595. 

Illinois. —  Fisher  v.  Clisbee,  12  111.  344. 

Kentucky. —  Hall  v.  Renfro,  3  Mete.  51. 

Mississippi. —  Powell  v.  Mills,  37  Miss.  691. 

Missouri. —  Pomeroy  v.  Donaldson,  5  Mo. 
36. 

South  Carolina. —  Cook  v.  Gourdin,  2  Nott 
&  M.  19. 
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not  relieved  or  lessened  by  tlie  fact  that  the  goods  are  usually  accompanied  by 
the  owner.™  His  responsibility  in  regard  to  animals  is  the  same  as  in  tlie  case  of 
other  property,''  except  where  the  loss  or  injury  is  due  to  the  animals'  own 
restiveness  or  viciousness  of  temper.'^ 

(ii)  Effect  of  Owneb!s  Custody  and  Gontuol.  There  is  a  diversity  of 
opinion  as  to  tlie  liability  of  a  ferryman  for  property  which  a  passenger  takes  with 
him  upon  a  ferry-boat  for  transportation  and  does  not  deliver  into  tlie  custody  of 
the  ferryman,  but  retains  under  his  own  control  and  management.  It  has  been 
held  that  in  such  a  case  the  owner  acts,  in  tlie  control  of  his  property,  solely  as 
the  agent  of  the  ferryman,  whose  responsibility  is  that  of  a  common  carrier  insur- 
ing the  safety  of  the  property.'^  On  the  otlier  hand  it  has  been  held  that  the 
liability  of  a  ferryman  in  such  cases  is  more  restricted.'''' 

2.  Liability  on  Statutory  Bond.  In  some  jurisdictions  keepers  of  public 
ferries  are  required  to  give  bonds  for  the  faithful  performance  of  their  duties  as 
such,  on  which  actions  may  be  brought  by  or  for  the  benefit  of  persons  damaged 
by  the  failure  of  such  ferrymen  to  comply  with  the  conditions  of  their  bonds.''^ 

3.  Duty  to  Operate  Ferry.  The  grant  of  a  ferry  franchise  imposes  upon  the 
grantee  the  duty  of  operating  the  ferry,  and  his  failure  to  do  so  is  a  sufficient 
ground  for  the  forfeiture  of  his  franchise,''^  and  is  a  bar  to  his  right  to  maintain  a 
bill  to  enjoin  the  operation  of  a  rival  ferry." 

4.  Duty  to  Transport.  It  is  the  duty  of  a  public  ferryman  to  transport  pas- 
sengers at  all  reasonable  hours  and  without  unnecessary  delay ,''^  and  any  person 
who  is  refused  transportation  or  unreasonably  delayed  may  maintain  an  action  for 
the  damages  sustained.'^  The  statutes  in  some  states  provide  a  penalty  to  be 
recovered  in  such  cases  by  the  injured  party.™ 

5.  Duties  as  to  Safety  of  Passengers  and  Property  —  a.  SufQeieney  and 
Safety  of  Boats.     A  ferryman  must  provide  a  sufficient  boat  or  boats  to  accom- 


Texas. —  Albright  i".  Penn.  14  Tex.  290. 
See  23  Cent.  Dig.  tit.-  "  Ferries,"  §§  81,  86. 

70.  Whitmore  v.  Bowman,  4  Greene  (lowsu) 
148. 

The  presumption  is  that  the  property  is  in 
the  possession  of  the  ferryman  as  a  common 
carrier  and  Ms  responsibility  ean  be  lessened 
only  by  showing  affirmatively  that  the  owner 
retained  the  exclusive  custody  and  control. 
Harvey  v.  Eosej  26  Ark.  3,  7  Am.  Rep.  595; 
Powell  V.  Mills,  37  Miss.  691. 

71.  Wilson  V.  Hamilton,  4  Ohio  St.  722. 

72.  Hall  V.  Renfro,  3  Mete.    (Ky.)    51. 

73.  Fisher  v.  Clisbee,  12  111.  344.  See  also 
Powell  V.  Mills,  37  Miss.  691. 

74.  Thus  he  has  been  held  to  be  liable 
for  any-  loss  or  injury  resulting  directly  from 
his  failure  to  provide  safe  and  suitable  boats 
and  appliances,  or  his  failure  to  exercise 
proper  care  and  skill  in  managing  them,  but 
the  passenger  who  retains  control  of  his  prop- 
erty must  use  due  care  to  protect  it  from  in- 
jury, and  if  his  own  negligence  in  this  regard 
contributes  to  the  injury  complained  of  he 
cannot  recover.  White  v.  Winmsimmet  Co., 
7  Cush.  (Mass.)  155;  Dudley  ■«.  Camden,  etc., 
Ferry  Co.,  42  N.  J.  L.  25,  36  Am.  Rep.  501, 
45  N.  J.  L.  368,  46  Am.  Rep.  781;  Wyckoff 
V.  Queens  County  Ferry  Co.,  52  N.  Y.  32,  11 
Am.  Rep.  650;  Roussel  v.  Aumais,  18  Quebec 
Super,  et.  474.  See  also  Yerkes  v.  Sabin,  97 
Ind.   141,  49  Am.  Rep.  434. 

The  ferryman  would  be  liable  in  such  cases 
only  whew  the  loss  or  injury  was  the  direct 
result  of  his  omission  to  use  due  care  to  avoid 


the  same  after  becoming  aware  of  the  owner's 
negligence.  Evans  v.  Rudy,  34  Ark.  383; 
Harvey  v.  Rose,  26  Ark.  3,  7  Am.  Rep.  595. 

75.  Harris  «.  Plant,  31  Ala.  639;  Botts  v. 
Bridges,  4  Port.  (Ala.)  274;  Wells  v.  Steele, 
31  Ark.  219;  Miller  v.  Pendleton,  8  Gray 
(Mass.)  547.  See  also  Walker  v.  Armstrong, 
2  Kan.  198. 

A  bond  containing  conditions  enlarging  the 
liability  on  the  bond  beyond  that  authorized 
by  the  statute  is  void  as  to  that  part;  any 
liability  except  what  the  statute  provides  for 
must  be  enforced  against  the  ferryman  as  a, 
common  carrier.  See  Botts  v.  Bridges,  4 
Port.   (Ala.)   274. 

76.  See  infro,  II,  K,  1. 

77.  See  supra,  II,  I,  2,  a,   (li). 

78.  Jabine  v.  Midgett,  25  Ark.  474;  Wal- 
len  V.  McHenry,  3  Humphr.   (Tenn.)  245. 

A  ferryman  is  bound  to  transport  passen- 
gers after  nightfall  unless  there  is  some  fur- 
ther sufficient  excuse  for  not  doing  so. 
Koretke  v.  Irwin,  100  Ala.  323,  13  So.  943, 
21  L.  R.  A.  787;  Pate  v.  Henry,  5  Stew. 
&  P.   (Ala.)   101. 

79.  Jabine  v.  Midgett,  25  Ark.  474. 

80.  Koretke  v.  Irwio,  100  Ala.  323,  13  So. 
943,  21  L.  R.  A.  787 ;  Pate  i\  Henry,  5  Stew. 
&  P.  (Ala.)  101.  See  also  Carter  v.  Com.,  2 
Va.  Cas.  354. 

The  penalty  provided  by  statute  does  not 
preclude  an  action  on  the  case  for  damages. 
Wallen  v.  MoHenry,  3  Humphr.   (Te"n.)  245, 

A  ferryman  is  not  liable  under  the  Ken- 
tucky  statute   for   refusing   to   transport   a 

[IV,  A,  5.  a] 
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modate  the  usual  traffic  at  his  place  of  business  without  unreasonable  delay,"  and 
must  keep  his  boats  in  good  repair  and  running  order,^  and  in  a  safe  condition, 
free  from  anything  likely  to  cause  injury  to  passengers  or  their  property .^^ 

b.  Safety  of  Means  and  Appliances.  A  ferryman  must  equip  his  boat  with 
such  guard  rails,  chains,  barriers,  and  other  appliances  as  are  necessary  to  secure 
the  safety  of  passengers  and  property  in  transportation." 

e.  Safety  of  Landings  and  AppFoaelies.  A  ferryman  must  maintain  safe  and 
suitable  landing  places  for  the  ingress  and  egress  of  passengers  and  teams,''  and 
appliances  of  sufficient  strength  to  hold  the  boat  securely  to  her  mooring;'^  but 
he  is  not  bound  to  guard  agair^st  all  possible  accidents  which  could  not  reasonably 
have  been  foreseen,'''  nor  is  he  bound  to  adopt  new  and  improved  methods,  where 


passenger   from   the   Ohio   shore.     Reeves   v. 
Little,  7  Bush  (Ky.)   469. 

81.  Richards  v.  Fuqua,  28  Miss.  792,  64 
Am.  Dee.  121 ;  Sanders  v.  Young,  1  Head 
(Tenn.)   219,  73  Am.  Dec.  175. 

In  Alabama  a  ferryman  is  liable  to  a  pen- 
alty for  failure  to  have  good  and  sufficient 
boats  to  do  his  duty.  Taylor  t.  Rushing,  2 
Stew.  160. 

In  Arkansas  failure  to  provide  sufficient 
boats  is  an  indictable  offense.  State  v.  Sewell, 
45  Ark.  387. 

Mere  failure  to  provide  sufficient  seats  for 
all  passengers  that  a  boat  can  safely  carry 
is  not  of  itself  proof  of  negligence.  Burton 
V.  West  Jersey  Ferry  Co.,  114  U.  S.  474,  5 
S.  Ct.  960,  29  L.  ed.  215. 

82.  Slimmer  c.  Merry,  23  Iowa  90. 

83.  Wilson  v.  Shulkin,  51  N.  C.  375,  where 
it  was  held  to  be  negligence  to  have  an  iron 
spike  exposed  on  a  ferry-boat,  where  animals 
which  were  being  transported  could  be  in- 
jured thereon. 

It  is  not  negligence  on  the  part  of  the  ferry- 
man for  his  boat  to  be  in  a.  slippery  condition 
during  a  snow-storm,  where  there  is  no  de- 
fect in  the  construction  of  the  boat  nor  any 
accumulation  of  ice  or  snow  from  previous 
storms.  Fearn  v.  West  Jersey  Ferry  Co.,  143 
Pa.  St.  122,  22  Atl.  708,  13  L.  R.  A.  366. 

84.  California. —  Griffith  v.  Cave,  22  Cal. 
534,  83  Am.  Dec.  82. 

Illinois. —  Fisher  v.  Clisbee,  12  111.  344. 

Massachusetts. —  Peverly  v.  Boston,  136 
Mass.  366,  49  Am.  Rep.  37. 

Mississippi. —  Powell  v.  Mills,  37  Miss. 
691. 

New  York. —  Short  v.  Knapp,  2  Abb.  Pr. 
N.  S.  241. 

Ohio. —  Wilson  v.  Hamilton,  4  Ohio  St. 
722. 

Tennessee.—  Sanders  v.  Young,  1  Head  219, 
73  Am.  Dec.  175. 

See  23  Cent.  Dig.  tit.  '  Ferries,"  §  82. 

It  is  negligence  not  to  have  a  division  on 
the  boat  to  prevent  the  crowding  in  of  pas- 
sengers among  the  horses  and  carriages. 
Hazman  v.  Hoboken  Land,  etc.,  Co.,  2  Daly 
(N.  Y.)   130. 

An  order  of  the  county  court  pursuant  to 
the  Tennessee  acts  of  1842,  excusing  the 
keeper  of  a  ferry  from  having  hand  rails  on 
his  boat,  does  not  release  him  from  any  part 
of  his  liability  at  common  law.  Sanders  v. 
Young,  1  Head  (Tenn.)  219,  73  Am.  Dec.  175. 
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But  see  Gillette  v.  Goodspeed,  69  Conn.  363, 
37  Atl.  973,  where  it  was  held  that  in  view 
of  Conn.  Gen.  St.  c.  162,  p.  604,  making  it 
the  duty  of  ferry  commissioners  to  compel 
ferrymen  to  equip  their  boats  with  the  neces- 
sary apparatus,  the  court  would  not  say  it 
was  negligence  in  a  ferryman  not  to  have 
chains  or  barriers  at  the  end  of  his  boat, 
where  the  commissioners  had  made  no  such 
requirement. 

85.  California. —  May  c.  Hanson,  5  Cal. 
360,  63  Am.  Dec.  135. 

Indiana. —  Yerkes  v.  Sabin,  97  Ind.  141,  49 
Am.  Rep.  434. 

Mississippi. —  Richards  v.  Fuqua,  28  Miss. 
792,  64  Am.  Dec.  121. 

New  Jersey. — Palmer  v.  New  Jersey  R.  Co., 
33  N.  J.  L.  90. 

New  York. —  Bartholomew  v.  Poughkeepsie, 
etc..  Ferry  Co.,  4  Silv.  Supreme  591,  7  N.  Y. 
Suppl.  785. 

South  Carolina. — ^Miles  v.  James,  1  McCord 
157. 

England. —  Willoughby  v.  Horridge,  12 
C.  B.  742,  17  Jur.  323,  22  L.  J.  C.  P.  90,  74 
E.  C.  L.  742. 

Canada. —  St.  John  v.  Macdonald,  14  Can. 
Supreme  Ct.  1. 

See  23  Cent.  Dig.  tit.  "  Ferries,"  §  82. 

It  is  negligence  not  to  have  a  ferry-bridge 
which  can  be  raised  or  lowered  with  the  tide 
to  the  level  of  the  boat  (Hazman  v.  Hoboken 
Land,  etc.,  Co.,  2  Daly  (N.  Y.)  130);  but 
where  the  ferryman  uses  the  best  appliances 
known  and  it  is  impossible  under  certain  con- 
ditions to  bring  the  bridge  and  boat  to  an 
exact  level,  he  will  not  be  responsible  for  an 
injury  resulting  therefrom  (Duke  v.  Tenth 
St.,  etc.,  Ferry  Co.,  9  Misc.  (N.  Y.)  268,  29 
N.  Y.  Suppl.  739  [affirmed  in  145  N.  Y.  640, 
41  N.  E.  88]. 

Where  there  is  a  dangerous  obstruction  at 
the  landing  place  of  a  ferry,  the  ferryman 
must  do  everything  in  his  power  to  guard 
against  danger.  Osborn  v.  Union  Ferry  Co., 
53  Barb.  (N.  Y.)   629. 

There  should  be  a  division  on  a  ferry-bridge 
to  keep  back  on-going  passengers  until  the 
others  are  discharged.  Hazman  v.  Hoboken 
Land,  etc.,  Co.,  2  Daly   (N.  Y.)   130. 

86.  Blakeley  v.  Le  Due,  19  Minn.  187 ;  Al- 
brieht  v.  Penn,  14  Tex.  290. 

87.  Loftus  V.  Union  Ferry  Co.,  22  Hun 
(N.  Y.)  33  [affirmed  in  84  N.  Y.  455,  38  Am. 

Rep.  533]. 
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those  already  in  use  are  reasonably  safe.^^  The  duty  as  to  the  safety  of  landings 
applies  not  only  to  the  immediate  means  of  getting  on  and  off  the  boat,  but 
requires  the  ferryman  to  furnish  safe  passageways  between  the  ferry-houses  and 
the  streets.^^ 

d.  Skill  Required  in  Operating.  A  ferryman  must  exercise  the  utmost  care, 
skill,  and  vigilance  in  managing  his  boat  and  in  providing  against  injury  to  pas- 
sengers and  property  vs^hile  in  course  of  transportation.^  Ferries  are  also  subject 
to  the  same  rules  as -other  vessels  with  regard  to  moving  cautiously  or  coming  to 
anchor  to  avoid  collisions  with  other  vessels,  in  cases  of  fog  or  darkness.'^ 

6.  Actions  to  Enforce  Liability  ^^  —  a.  At  Common  Law  —  (i)  For  Per- 
sonal Injuries- — -(a)  Pleading P  In  order  to  recover  against  a  ferryman  on 
the  ground  of  a  breach  of  contract  to  carry  the  passenger  safely  there  must  be  an 
allegation  in  the  complaint  of  such  contractual  relation.''*  Where  the  authority 
of  towns  to  operate  ferries  rests  entirely  upon  special  grants,  the  complaint  in  an 
action  against  the  town  must  allege  the  existence  of  such  a  grant.'^ 

(b)  burden  of  Proof  and  PresuTrvption  of  Wegligenoe.^^  Where  a  passen- 
ger rightfully  on  a  ferry  is  injured  in  transportation,  the  presumption  is  that  it 
was  due  to  the  negligence  of  the  ferryman,  and  the  burden  is  upon  the  ferry- 


88.  Le  Barron  v.  East  Boston  Ferry  Co., 
11  Allen  (Mass.)  312,  87  Am.  Dec.  717,  where 
it  was  held  that  the  cost  of  such  new  and  im- 
proved methods  might  be  a  sufficient  excuse 
for  not  adopting  them,  where  it  did  not  ap- 
pear that  they  were  requisite  to  the  reason- 
able safety  and  convenience  of  passengers 
and  property. 

The  owners  of  a  ferry  were  not  guilty  of 
negligence  in  the  manner  of  providing  for  the 
landing  of  passengers,  where  the  means  used 
had  been  employed  by  such  company  and  by 
other  ferries  for  years,  and  never  found  dan- 
gerous or  ineffective.  Seribner  v.  Long  Island 
K.  Co.,  88  N.  Y.  Suppl.  351. 

89.  Magoric  v.  Little,  25  Fed.  627,  23 
Blatchf.  399. 

90.  Powell  V.  Mills,  37  Miss.  691 ;  Bartnik 
V.  Erie  R.  Co.,  36  N.  Y.  App.  Div.  246,  55 
N.  Y.  Suppl.  266 ;  Tonkins  v.  New  York  Ferry 
Co.,  47  Hun  (N.  Y.)  562  [afjlrmed  in  113 
jST.  Y.  653,  21  N.  E.  414] ;  Hawks  v.  Winans, 
42  N.  Y.  Super.  Ct.  451 ;  Brockway  v.  Lascala, 
1  Edm.  Sel.  Cas.  (N.  Y.)  135;  Cook  v. 
Gourdin,  2  Nott  &  M.  (S.  C.)   19. 

Letting  down  the  chain  securing  the  pas- 
sageway from  the  ferry-boat  to  the  bridge, 
by  a  .servant  of  the  ferry  company,  before 
the  boat  is  properly  made  fast,  is  negligence 
for  which  the  ferry  company  in  ease  of  in- 
jury is  liable  (Ferris  v.  Union  Ferry  Co.,  36 
N.  Y.  312)  ;  but  mere  evidence  that  the  chain 
had  been  removed,  but  not  by  the  servant 
in  charge,  is  not  sufficient  proof  of  negligence 
on  the  part  of  the  company  (Joy  v.  Win- 
nisimmet  Co.,  114  Mass.  63). 

It  is  negligence  to  order  teams  to  pass  off 
before  the  bridge  is  properly  adjusted  to  the 
level  of  the  boat.  Hazman  v.  Hoboken  Land, 
etc.,  Co.,  50  N.  Y.  53. 

Proof  of  the  striking  of  a  ferry-boat 
against  the  slip  with  unusual  violence,  and 
that  there  was  no  exceptional  weather  or 
tide  to  make  the  landing  difficult,  is  suffi- 
cient evidence  of  negligence  to  warrant  a  re- 
covery by  a  passenger  who  is  thrown  and  in- 


jured (Cash  V.  New  York  Cent.,  etc.,  Co.,  56 
N.  Y.  App.  Div.  473,  67  N.  Y.  Suppl.  823; 
Snelling  v.  Brooklyn,  etc..  Ferry  Co.,  13  N.  Y. 
Suppl.  398)  ;  but  the  mere  fact  that  a  pas- 
senger was  thrown  by  the  striking  of  the  boat 
is  not  sufficient  without  other  evidence  to  es- 
tablish the  negligent  operation  of  the  ferry 
(Aiken  v.  Southern  Pac.  Co.,  104  La.  157,  29 
So.  1). 

Where  a  company  operating  a  ferry-boat 
moors  its  boat  and  keeps  open  the  gate,  it 
thereby  invites  a  passenger  to  embark,  and 
gives  assurance  that  it  is  safe  to  do  so. 
Dougherty  v.  New  York  Cent.,  etc.,  R.  Co.,  86 
N.  Y.  Suppl.  746. 

91.  Hoffman  v.  Brooklyn  Union  Ferry  Co., 
68  N.  Y.  385,  where,  however,  the  court  said 
that  a  ferry-boat  might  be  justified  in  leaving 
her  dock  upon  her  regular  trips,  and  moving 
cautiously  in  her  usual  course,  when  it  would 
be  improper  for  vessels  in  other  service  to  do 
so. 

Lights  for  ferry-boats  see  Collision,  7  Cyc. 
333. 

Speed  for  ferry-boats  in  fog  see  Collision, 
7  Cyc.  344  note  34. 

93.  See  Caeriebs,  III,  F,  4  [6  Cyc.  626]. 

A  ferry-boat  is  a  "vessel"  within  the  ju- 
risdiction of  admiralty.  See  Admibalty,  1 
Cyc.  823  note  15. 

93.  Pleading  generally  see  Pleading. 
Amendment. —  In    an    action    for    injuries 

received  by  a  passenger  at  the  landing  of 
a  ferry,  it  was  error  to  permit  an  amendment 
alleging,  for  the  first  time,  insufficient  light- 
ing as  an  act  of  negligence.  Seribner  v.  Long 
Island  R.  Co.,  88  N.  Y.  Suppl.  351. 

94.  Grafton  v.  Brooklyn  Union  Ferry  Co., 
19  N.  Y.  Suppl.  966,  22  N.  Y.  Civ.  Proc.  402, 
holding  that  no  recovery  can  be  had  on  this 
ground  where  the  complaint  alleges  a  tort 
and  claims  damages  only. 

95.  Hoggard  v.  Monroe,  51  La.  Ann.  683, 
25  So.  349.  44  L.  R.  A.  477. 

96.  Matters  relating  to  negligence  gener- 
ally see  Negligence. 

[IV.  A,  6,  a,  (I),  (b)] 
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man  to  prove  the  contrary.^  The  rule,  however,  is  subject  to  qualification,  and 
has  been  held  not  to  apply  in  cases  where  the  injury  is  of  ■  such  a  character 
that  it  might  reasonably  have  happened  without  any  negligence  on  the  part  of 
the  ferryman,^^  or  is  caused  by  something  not  connected  with  the  machinery  of 
transportation,''  or  where  the  cause  of  the  injury  is  equally  well  known  to  both 
parties.'  It  is  not  incumbent  upon  plaintiff  to  prove  the  exercise  by  him  of 
ordinary  care  to  avoid  the  injury.^ 

(ii)  Foe  Loss  of  on  Injvsy  to  Property^  —  (a)  Nature  of  Action. 
"Where  property  is  lost  or  damaged  by  the  negligence  of  a  ferryman,  the  owner 
must  sue  the  ferryman  either  on  his  contract  as  a  carrier  or  in  tort/ 

(b)  Pleading!'  The  complaint  must  specify  the  articles  lost  or  damaged  so  as 
to  inform  defendant  of  the  extent  of  the  action.* 

(c)  Proof.  In  an  action  of  contract  against  a  ferryman  for  loss  of  or  injury 
to  property,  it  is  sufficient  for  plaintiff  to  show  the  receipt  of  the  property  by  the 
ferryman  and  the  loss  or  injury  ;  the  burden  is  upon  defendant  to  show  that  his 
failure  to  perform  his  agreement  was  due  to  a  cause  which  would  relieve  him 
from  liability.' 

(d)  Evidence.^  Evidence  is  not  admissible  of  any  losses  or  injuries  other  than 
those  alleged  in  the  complaint,'  nor  of  a  custom  or  usage  among  ferrymen  which 
would  make  the  safety  of  a  passenger  or  his  property  to  depend  upon  his  own 
eonduct  and  not  upon  the  care  and  vigilance  of  the  ferryman.'* 

(b)  lyamages}^  The  recovery  should  be  for  whatever  damage  was  the  natural 
and  proximate  consequence  of  the  injury  complained  of.'' 

b.  On  Statutory  Bond'^  —  (i)  Nature  of  Remeby.  The  remedy  given  on 
the  bond  of  a  public  ferryman  "  is  in  the  nature  of  a  common-law  action  on  the 
case  for  damages  caused  by  the  ferryman's  negligence.  It  is  a  cumulative  remedy 
and  not  exclusive  of  the  common-law  right  of  action.'' 

(ii)  Pleadino-.  The  complaint  must  allege  facts  sliowing  clearly  a  breach  of 
the  conditions  of  the  bond." 

B.  Liability  of  Private  Fepryman.  One  who  keeps  a  private  ferry  for  his 
own  use  is  not  a  common  carrier,'''  but  the  owner  of  a  private  ferry  may  so  use 
it,  as  where  he  undertakes  for  hire  to  convey  all  persons  indifferently,  with  their 
carriages  and  goods,  as  to  subject  himself  to  the  liability  of  a  common  carrier.'^ 

97.  Louisville,  etc.,  Ferry  Co.  v.  Nolan,  135  10.  Miller  v.  Pendleton,  8  Gray  (Mass.) 
Ind.  60,  34  N.  E.  710.  See  also  Bartnik  v.  547,  holding  that  evidence  is  inadmissible  of 
Erie  K.  Co.,  36  N.  Y.  App.  Di*.  246,  55  N.  Y.  a  custom  at  other  ferries  on  the  same  liver 
Suppl.  266,  holding  that  the  same  presump-  to  put  up  guard  chains  at  the  request  of  pas- 
tion  arises  where  the  injury  is  caused  by  a  sengers  and  not  otherwise. 

dfifect   in   the    machinery   of   transportation  11.  Damages  generally  see  Damages. 

and  happens  to  a  passenger  while  he  is  on  the  12.  Evans  v.  Rudy,  34  Ark.  383,  where  it 

gangway  leading  to  the  boat.  was  held  proper  to  include  the  actual  value  of 

98.  Le  Barron  v.  East  Boston  Ferry  Co.,  the  property  lost,  together  with  the  actual 
11  Allen.  (Mass.)  312,  87  Am.  Dec.  717.  expenses  and  compensation  for  loss  of  time 

99.  Hayman  v.  Pennsylvania  R.  Co.,  118  caused  by  detention  on  account  of  the  ac- 
Pa.  St.  508,  11  Atl.  815.  cident. 

1.  Le  Barron  v.  East  Boston  Ferry  Co.,  11  13.  Bond  generally  see  Bonds. 
Allen   (Mass.)    312,  87  Am.  Dec.  717;  Fearn  14.  See  supra,  IV,  A,  2. 

V.  West  Jersey  Ferry  Co.,  143  Pa.  St.  122,  22  15.  Wells   v.    Steele,   31   Ark.   219;    Miller 

Atl.  708,  13  L.  R.  A.  366;  Hayman  v.  Peun-  v.  Pendleton,  8  Gray  (Mass.)   547. 

sylvania  R.  Co.,  118  Pa.  St.  508,  11  Atl.  815.  16.  Judge  Wilcox  County  Ct.  v.  Pharr,  4 

2.  May  v.  Hanson,  5  Cal.  360,  63  Am.  Dec.  Stew.  &  P.  (Ala.)  332. 

136.  The  bond  is  not  an  oflEcial  bond  within  the 

3.  See  Caeriebs,  II,  R  [6  Cyc.  510].  provisions  of  the  Alabama  code  allowing  the 

4.  Smith  V.  Seward,  3  Pa.  St.  342.  person  ag^ieved  to  sue  in  his  own  name,  but 

5.  Pleading  generally  see  Pleading.  the  complaint  may  be  amended  making  it  suit 

6.  Whitmore  v.  Bowman,  4  Greene  (Iowa)  of  the  probate  judge  for  the  use  of  the  person 
148.  injured.     Harris  v.  Plant,  31  Ala.  639. 

7    Lewis  V.  Smith,  107  Mass.  334.  17.  Self  v.  Dunn,  42  Ga.  528,  5  Am.  Rep. 

8.  Evidence  generally  see  Evidence.  544;  Roussel  v.  Aumais,  18  Quebec  Super.  Ct. 

9    Whitmore  v.  Bowman,  4  Greene   (Iowa)  474. 

148.  18.  Hall  D.  Renfro,  3  Mete.    (Ky.)   51. 

[IV,  A,  e,  a,  (l),  (b)] 
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C.  Liability  of  Unlicensed  Ferryman.  One  who  without  authority 
operates  a  public  ferry  and  holds  liimself  out  as  a  public  ferryman  is  liable  as  such, 
and  cannot  take  advantage  of  his  own  wrong  to  avoid  the  responsibilities  of  his 
calling.'' 

D.  Liability  of  Lessee.  Where  the  owner  of  a  ferry  leases  it  to  another  who 
has  the  control  and  naanagement  of  it,  the  lessee  and  not  the  owner  is  liable  for 
any  loss  or  injury  caused  by  tiie  defective  condition  of  the  ferry,  or  negligence  in 
its  management.^" 

E.  Liability  of  Municipal  Corporations,  Counties,  Etc.  Municipal  cor- 
porations or  other  public  bodies  charged  with  like  duties  are  not  liable  to  civil 
actions  for  damages  for  losses  or  injuries  sustained  in  the  operation  of  ferries  by 
them,  unless  made  so  bv  statute.^' 


Ferrule,  a  metallic  ring  or  sleeve  on  the  handle  of  a  tool  or  the  end  of  a 
stick  to  keep  the  wood  from  splitting ; '  a  ring  of  metal  put  around  a  column, 
cane,  or  other  thing  to  strengthen  it  or  prevent  its  splitting.^ 

FERRY-BOATS.     See  Feeeies. 

Fertilizer,  a  term  which  includes  all  substances,  chemicals,  and  compounds 
commonly  known  as  commercial  fertilizers,  and  all  manures,  except  animal  excre- 
ment, cotton  seed,  and  unmixed  cotton  seed  products,  whether  natui'al  or  arti- 
ficial products.^     (See,  generally,  Agkicultuee  ;  Inspection.) 

FESTINATIO  JUSTITI.S:  EST  NOVERCA  INFORTUNII.  A  maxim  meaning 
"  Hasty  justice  is  the  step-mother  of  misfortune."  * 

FETTERS.     See  Ceiminal  Law. 

Feud,     a  fee.^     (See,  generally,  Estates.) 

FEUDA  ad  INSTAR  PATRIMONIORUM  sunt  REDACTA.  a  maxim  meaning 
"  Lands  held  feu  are  reduced  to  the  character  of  a  patrimony  or  succession." ' 

FEUDA  ANTIQUA.  In  feudal  law,  a  term  used  to  designate  an  interest  in  land 
to  which  the  possessor  succeeds  as  heir  to  his  ancestor.' 

FEUDAL  ACTION.     See  Eeal  Actions. 

Feudal  system.     The  system  of  feuds.'     (See,  generally.  Estates.) 

FEUDA  NOVA.     In  feudal  law,  a  term  used  to  designate  an  interest  in  land 

It  is  a  question  for  the  jury  whether  the  21.  Chick  v.   Newberry   County,   27    S.   C. 

owner  of  a   private   ferry   so   used  it  as   to  419,  3  S.  E.  787,  holding  that  a  ferry  is  not 

subject  himself  to  the  liability  of  a  common  included  in  the  term  "  highway,"  as  used  in 

carrier.    Littlejohn  v.  Jones,  2  MoMuU.  (S.  C.)  the  act  of   1874,  which  provides  for  the  re- 

365,  39  Am.  Dec.  132.  covering  from  a  county  of  damages  caused  by 

To  avoid  responsibility  under  the  Georgia  defects  in  a  highway,  causeway,  or  bridge, 

statute,  the  landowner  must  prevent  his  ferry  A  county  is  not  liable  under  the  Georgia 

from  being  used  as  a  public  ferry  by  a  tenant  statute  for  defects  in  the  construction  or  re- 

of  the  land,  or  at  least  show  that  he  did  all  pair  or  for  negligence  in  the  management  of 

in  his  power  to  prevent  it.    Printup  v.  Patton,  ferries,  where  no  toll  is  charged.     Arline  v. 

91  Ga.  422    18  S.  E.  311.  Laurens  County,  77  Ga.  249,  2  S.  E.  833. 

19.  Polk  V    Coffin    9  Cal.  56  1-  Knight  Mechanical  Diet,  {.quoted  in  Ev- 

20.  AiaJama.— Taylor  K.  Rushing,  2  Stew.  ™^  "■   ^e^a^-k  Eijet  Works,   126  Fed.   492, 

160;  Ladd  V.  Chotard,  Minor  366.  '^^^'  "  ^-  V"  A"  ■  1    r       .  ^  ■     r, 

rii-     ■         ni  1    „     i\/r„  Aii;„+„„     on    Til  2.  imperial  Diet,  [quoted  in  Evans  v.  New- 

/iZmots.-Claypool    v.   McAllister,    20    III.      ^^^    ^.^^^.    ^^^^^^  L«^^    ^^^     ^^^^    ^^^^    ^^ 


*;     .,      ^      ,.           Tj- „     „      -ri 11      OA  C.   C.   A.   474,  construing  the  term   as  used 

North     Oarohna.— Biggs     v.     Ferrell,     34  jn  a  patent]. 

,^'            Tx  ,             T.  4.     i     on    rr         aa-,  3.  Miss.  Code   (1892),  §  2065. 

Texas. —  Hale     !'.    Dutant,    39    Tex.    667 ;  4    Black  L  Diet 

Henry  v.  YoUz    1  Tex.  App    Civ.  Cas.  §  775  g"  gi^ek  l'.  Diet'.     See  also  16  Cyo.  601. 

Vermont. —  Felton  v.  Deall,  22  Vt.  170,  54  g    Trayner  Leg.  Max. 

Am.  Dec.  61.  7.  Priest  r.  Cummings,  20  Wend.    (N.  Y.) 

See  23  Cent.  Dig.  tit.  '  Femes,     §  83.  333,  349  [citing  Sandford  Herit.  Sue.  30]. 

One  employed  to  operate  a  ferry  on  shares,  8.  Black  L.  Diet.,  where  it  is  said  to  have 

although  in  exclusive  control,  is  a  servant  for  been   "  a   political   and   social    system   which 

hire  and  not  a  lessee,  and  the  owner  is  liable.  prevailed  throughout  Europe  during  the  elev- 

Taylor  u.  Rushing,  2  Stew.  (Ala.)  160.  enth,  twelfth  and  thirteenth  centuries." 

[33]  [IV.  E] 
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which  was  acquired  by  the  possessor  in  any  otlier  way  than  by  succession  as  heir 
to  his  ancestor.' 

Feodum  antiquum.  A  feud  which  descended  to  a  vassal  from  an  ancestor  ; 
one  wMch  liad  been  in  the  family  for  generations.^"    (See,  generally,  Estates.) 

Few.     a  relative  term  and  of  great  elasticity  of  meaning." 

FlANZA.  A  Spanish  word  of  generic  meaning,  sufficiently  broad  to  designate 
general  obligation,  as  well  as  restricted  liability  under  a  single  instrument.'^  (See, 
generally.  Contracts.) 

Fiat  jus,  RUAT  JUSTITIA.  a  maxim  meaning  "Let  law  prevail,  thougli 
justice  fail."  '^ 

FIAT  JUSTITIA,  RUAT  CCELUM.  A  maxim  meaning  "Let  justice  be  done, 
though  the  heaven  should  fall."  " 

Fiat  PROUT  fieri  CONSUERIT,  nil  TEMERE  NOVANDUM.  a  maxim  mean- 
ing "  Let  it  be  done  as  formerly,  let  no  innovation  be  made  rashly."  '^ 

FICTIO  CEDIT  VERITATI,  FICTIO  juris  NON  EST.UBI  VERITAS.  A  maxim 
meaning  "  Fiction  yields  to  truth.  Where  there  is  truth,  fiction  of  law  exists 
not."  i« 

FICTIO  EST  CONTRA  VERITATEM,  SED  PRO  VERITATE  HABETUR.  A  maxina 
meaning  "  Fiction  is  against  the  truth,  but  it  is  to  be  esteemed  truth."  " 

FICTIO  JURIS  NON  EST  UBI  VERITAS.  A  maxim  meaning  "  Where  truth  is, 
fiction  of  law  does  not  exist."  '^ 

FICTIO  LEGIS  INIQUfi  OPERATUR  ALICUI  DAMNUM  VEL  INJURIAM.  A  maxim 
meaning  "  A  legal  fiction  does  not  properly  work  loss  or  injury."  " 

FICTIO  LEGIS  NEMINEM  L.J;DIT.  A  maxim  meaning  "A  fiction  of  law 
injures  no  one."  ^ 

Fiction,  a  false  averment  on  the  part  of  the  plaintiff  which  the  defendant 
is  not  allowed  to  traverse,  the  object  being  to  give  the  court  jurisdiction.^'  (See, 
generally,  Pleading.) 

Fiction  of  law.  a  legal  assumption  that  a  thing  is  true  which  is  either 
not  true,  or  which  is  as  probaijly  false  as  true;^^  an  allegation  in  legal  proceed- 
ings, that  does  not  accord  with  the  actual  facts  of  the  case  ;  and  which  may  be 
contradicted  for  every  purpose,  except  to  defeat  the  beneficial  end  for  which  the 
fiction  is  invented  and  allowed.^     (See,  generally,  Pleading.) 


9.  Priest  f.  Cummings,  20  Wend.  (N.  Y.) 
338,  349  Iciting  Sandford  Herit.  Sue.  30], 
distinguishing  feuda  antiqua  from  feuda  nova. 

10.  English  L.  Diet.  See  also  Gardner  v. 
Collins,  2  Pet.  (U.  S.)  58,  92,  7  L.  ed. 
347. 

11.  Anderson  v.  Williams,  44  Wkly.  Notes 
Cas.   (Pa.)   418,  420. 

As  used  in  proposed  evidence  of  the  number 
of  people  traveling  by  a  certain  street  rail- 
road see  Indianapolis  St.  E.  Co.  v.  Robinson, 
157  Ind.  414,  418,  61  N.  E.  936. 
~  "A  few  copies  "  see  Myers  v.  Gross,  59  111. 
436,  438. 

"A  few  gross"  see  Allen  v.  Kirwan,  159 
Pa.  St.  612,  617,  28  Atl.  495. 

"A  few  rods"  see  Butts  v.  Stowe,  53  Vt. 
600,  603. 

"A  few  stones "  «ee  Wheelock  v.  Noonan, 
108  N.  Y.  179,  184,  15  N.  E.  67,  2  Am.  St. 
Rep.  405. 

12.  Martinez  v.  Eunkle,  57  N.  J.  L.  HI, 
125.  30  Atl.  593. 

13.  AVharton  L.  Lex. 

14.  Bouvier  L.  Diet,  [citing  Branch  Princ. 
161]. 

Applied  or  explained  in:  Bush  v.  Canfleld, 
2  Conn.  485,  402;  Lamont  v.  Cheshure,  6 
Lans.    {N.  Y.)    234,   238;   Vermont,  etc.,  R. 


Co.  V.  Vermont  Cent.  R.  Co.,  50  Vt.  500,  595 
(where  it  is  said:  "The  justitia  of  that 
maxim  means,  legal  justice  —  justice  evolved 
and  made  operative  by  the  administration  of 
the  law")  ;  Laughton  v.  Sodor,  L.  R.  4  P.  C. 
495,  505,  42  L.  J.  P.  C.  11,  28  L.  T.  Rep. 
N.  S.  377,  9  Moore  P.  C.  N.  S.  318,  21  Wklv. 
Rep.  204,  17  Eng.  Reprint  534. 

15.  Bouvier  L.  Diet.  Iciting  Jenkins  Cent. 
116;  Branch  Princ.]. 

16.  Wliarton  L.  Lex. 

17.  Bouvier  L.  Diet. 

18.  Bouvier  L.  Diet. 

19.  "WTiarton  L.  Lex. 

20.  Bouvier  L.  Diet,  [citing  3  Blackstone 
Comm.  43;  2  Rolle  502].  See  also  Low  v. 
Little,  17  Johns.  (N.  Y.)  346,  348,  dissenting 
opinion. 

21.  Snider  v.  Newell,  132  N.  C.  614,  625,  44 
S.  E.  354  iciting  Best  Ev.  419;  Black  L. 
Diet.;  Maine  Anc.  L.  25],  per  Clark,  C.  J. 

Distinguished  from  presumption  of  law  see 
Black  L.  Diet. 

22.  Hibberd  «.  Smith,  67  Cal.  547,  561,  4 
Pae.  473,  8  Pac.  46,  56  Am.  Rep.  726  [citing 
Johnson  v.  Smith,  2  Burr.  950,  962;  Broom 
Leg.  Max.]. 

23.  New  Hampshire  Stafford  Bank  i).  Cor- 
nell, 2  N.  H.  324,  327. 
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Fictitious.  Feigned,  imaginary,  not  real,  counterfeit,  false,  not  genuine.^* 
(Fictitious:  Action,  see  Fictitious  Action.  Claim ^  as  Affecting  Jurisdiction, 
see  Appeal  and  Erkoe.     Plaintiff,^*  see  Abatement  and  Hevival.) 

Fictitious  action  of  suit.  A  mere  colorable  dispute,  to  obtain  the 
opinion  of  the  court  upon  a  question  of  law  which  a  party  desires  to  know  for 
his  own  interest  or  his  own  purposes,  when  there  is  no  real  and  substantial  con- 
troversy between  those  who  appear  as  adverse  parties  to  the  suit."  (Fictitious 
Action :  In  General,  see  Actions.  Ground  For  Voluntary  Dismissal,  see  Dis- 
missal AND  Nonsuit.  Jurisdiction  Affected  by,  see  Appeal  and  Eeeoe  ; 
Courts.) 

Fide  commissary.  A  term  sometimes  used  as  a  euphonious  substitute  for 
Cestui  Que  Teust,^^  q.  v. 

FIDEI  COMMISSUM.  A  disposition,  causa  morUs,  by  which  the  heir,  or 
legatee,  is  requested  to  give,  or  return,  a  certain  thing  to  another  person. ^^  (See, 
generally  Teusts.) 


34.  Stein  v.  Howard,  65  Gal.  616,  617,  4 
Pao.  662  [citing  Webster  Diet.]. 

Fictitious. —  Bail  or  security  ( see  9  Cyc. 
14)  ;  indebtedness  (see  10  Cyc.  1170)  or 
fraudulent  demand  (see  11  Cyc.  776)  ;  payee 
(see  8  Cyc.  122  note  77;  7  Cyc.  811  note  51, 
785,  647  note  22,  564  note  9,  556  note  58, 
542  note  21)  ;  person  (see  10  C!yc.  714;  7  Cyc. 
564  note  9,  569;  Bank  of  England  v.  Vagliano, 
[1891]  A.  C.  107,  55  J.  P.  676,  60  L.  J. 
Q.  B.  145,  64  L.  T.  Rep.  N.  S.  353,  39  Wkly. 
Rep.  657  \_cited  in  Clutton  v.  Attenborough, 
[1897]  A.  C.  90,  93,  66  L.  J.  Q.  B.  221,  75 
L.  T.  Rep.  N.  S.  556,  45  Wkly.  Rep.  276] )  ; 
sale  (see  9  Cyc.  555  note  78)  ;  signatures 
(see  11  Cyc.  304)  ;  stamp  (47  &  48  Vict, 
c.  76,  §  7;  61  &  62  Vict.  c.  46,  §  1,  subs.  1)  ; 
stock  (see  10  Cyc.  444)  ;  trustee  (see  10 
Cyc.  698). 

25.  Fictitious  claim  see  4  Cyc.  178  note  21. 
Fictitious  or  invalid  claim  see  4  Cyc.  201 

note  12. 

26.  Fictitious  plaintiff  see  Black  L.  Diet. 
[citing  4  Blackstone  Comm.  134]. 


27.  Smith  v.  Junction  R.  Co.,  29  Ind.  546, 
551.  See  also  Hotehkiss  v.  Jones,  4  Ind.  260; 
Brewington  v.  Lowe,  1  Ind.  21,  48  Am.  Dec. 
349.    See  also  3  Cyc.  441  note  49. 

Fictitious  nature  of  suit  see  9  Cyc.  42 
note  21. 

Fictitious  or  unnecessary  controversies  and 
questions  see  11  Cyc.  664. 

Fictitious  proceedings  see  2  Cyc.  533. 

Fictitious  suits  see  8  Cyc.  799. 

Fictitious  or  vexatious  suits  see  14  Cyc. 
432. 

28.  "  Which  is  an  awkward,  barbarous 
phrase."  Brown  v.  Brown,  83  Hun  (N.  Y.) 
160,  164,  31  N.  Y.  Suppl.  650  [quoting  Perry 
Trusts,  §  245,  and  citing  Story  Eq.  .Jur. 
§  321]. 

29.  Meunier's  Succession,  52  La.  Ann.  79, 
88,  26  So.  776,  48  L.  R.  A.  77  [citing  Domat, 
lib.  4,  tit.  2,  §  2]  (where  it  is  said:  "  By 
'  another  person '  is  meant  a  person  or  insti- 
tution so  named  or  indicated  as  to  individual- 
ize him,  or  her,  or  it " )  ;  Ducloslange  f.  Ross, 
3  La.  Ann.  432,  433. 


FIDELITY    INSURANCE 
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CROSS-KEFEKENCE 

For  Matters  Relating  to  : 

Insurance  in  General,  see  Insueaitce,  and  cross-references  thereunder. 

I.  DEFINITION. 

Fidelity  insurance  is  a  contract  whereby  the  insurer,  for  a  valuable  consider- 
ation, agrees,  subject  to  certain  conditions,  to  indemnify  the  insured  against  loss 
consequent  upon  the  dishonesty  or  default  of  a  designated  employee.* 

II.  FORM,  NATURE,  AND  VALIDITY  OF  CONTRACT. 

The  contract  is  sometimes  in  a  form  very  similar  to  that  of  a  policy  of  insur- 
ance,^ while  in  other  instances  it  is  in  the  form  of  a  bond  of  indemnity.'  It  is 
sometimes  issued  upon  the  application  of  the  employer*  and. sometimes  upon  the 
application  of  the  employee.^  But  whatever  the  form  of  the  contract,  it  is  well 
established  that  guaranteeing  the  fidelity  of  employees  is  a  fonn  of  insurance,* 

1.  See  Vance  Ins.  §  247.  5.  See   Imperial   Bldg.,   etc.,    Co.   v.   U.   S. 

2.  See  Tarboro  Bank  v.  Maryland  Fidelity,  Fidelity,  etc.,  Co.,  23  Ohio  Cir.  Ct.  243; 
etc.,  Co.,  126  N.  C.  320,  35  S.  E.  588,  83  Am.  American  Surety  Co.  v.  Pauly,  170  U.  S.  133, 
St.  Eep.  682 ;  Guarantee  Co.  of  Nortli  Amer-  18  S.  Ct.  552,  42  L.  ed.  977. 

ica    V.   Mechanics'   Sav.   Bank,   etc.,   Co.,    183  6.  Illinois. —  People  v.   Rose,    174   111.   310, 

U.  S.  402,  22  S.  Ct.  124,  46  L.  ed.  253.  51  N.  E.  246,  44  L.  R.  A.  124. 

3.  See  Maryland  Fidelity,  etc.,  Co.  v.  Court-  Kentucky. —  Champion  lee  Mfg.,  etc.,  Co.  v. 
ney,  186  U.  S.  342,  22  S.  Ct.  833,  46  L.  ed.  American  Bonding,  etc.,  Co.,  115  Ky.  863,  75 
1193.  S.  VV.  197,  25  Ky.  L.  Rep.  239,  103  Am.  St. 

4.  See  Phenix  Ins.  Co.  r.  Guarantee  Co.  of  Rep.  356. 

North  America,  115  Fed.  964,  53  C.  C.  A.  360.  Man/land.— Vnion    Cent.    L.    Ins.    Co.    v. 

*  Joint  author  of  " Deaf h,"  13  Cyc.  290;  "Evidence,"  16  Cyo.  821,  etc. 
[I]  516 


FIDELITY  INSURANCE 


[19  Cyc]     517 


although  it  also  partakes  somewhat  of  the  nature  of  a  suretyship.''  A  contract 
guaranteeing  the  honesty  of  employees  is  not  void  as  being  against  public  policy.^ 
Where  a  bond  given  by  an  insurer  of  the  fidelity  of  an  employee  makes  it 
essential  to  its  validity  that  the  signature  of  the  employee  shall  be  subscribed 
thereto,  but  it  is  never  so  signed  by  the  employee,  the  bond  is  invalid.' 

III.  CONSTRUCTION  OF  CONTRACT. 

A  contract  to  indemnify  an  employer  against  the  dishonesty  or  default  of 
employees  is  subject  to  the  same  rules  of  construction  as  apply  to  other  insurance 
contracts.^"  Thus  if,  looking  at  all  its  provisions,  the  bond  or  policy  is  fairly  and 
reasonably  susceptible  of  two  constructions,  one  favorable  to  the  insured  and  the 
other  to  the  insurer,  the  former  construction,  if  consistent  with  the  objects  for 
which  the  bond  or  policy  was  given,  must  be  adopted."  But  in  construing  a 
policy  the  manifest  intent  of  the  conditions  must  be  respected,'^  and  the  rule 
above  stated  cannot  be  availed  of  to  refine  away  terms  of  a  contract  expressed 
with  sufficient  clearness  to  convey  the  plain  meaning  of  the  parties  and  embody- 
ing requirements,  compliance  with  which  is  made  a  condition  to  liability  thereon.^' 


U.  S.  Fidelity,  etc.,  Co.,  99  Md.  423,  58  Atl. 
437. 

Minnesota. —  New  York  Fidelity,  etc.,  Co. 
V.  EiekhoflF,  63  Minn.  170,  65  N.  W.  351,  56 
Am.  St.  Rep.  464,  30  L.  R.  A.  586. 

Washington. —  Remington  v.  Maryland  Fi- 
delity, etc.,  Co.,  27   Wash.  429,  67  Pao.  989. 

Canada. —  London  West  v.  London  Guaran- 
tee, etc.,  Co.,  26  Ont.  520. 

Incorporation  of  company. —  A  company 
proposing  to  transact  the  business  of  "  guar- 
anteeing the  fidelity  of  persons  holding  pub- 
lic or  private  places  of  trust "  cannot  be  in- 
corporated under  a  general  corporation  law 
which  excludes  from  its  operation  corpora- 
tions formed  for  the  purpose  of  insurance. 
People  V.  Rose,  174  111.  310,  51  N.  E.  246, 
44  L.  R.  A.  124. 

7.  See  New  York  Fidelity,  etc.,  Co.  r.  Eiek- 
hoflF, 63  Minn.  170,  65  N.  W.  351,  56  Am. 
St.  Rep.  464,  30  L.  R.  A.  586. 

8.  New  York  Fidelity,  etc.,  Co.  v.  Eiek- 
hoflF, 63  Minn.  170,  65  N.  W.  351,  56  Am.  St. 
Rep.  464,  30  L.  R.  A.  586,  where  it  was  con- 
tended that  the  eflFect  of  such  a  contract 
was  to  make  it  a  matter  of  indiflFerence  to 
a  company  dealing  with  the  general  public 
whether  it  employed  honest  or  dishonest 
agents  to  deal  with  its  patrons. 

9.  This  is  true  even  though  there  is  noth- 
ing in  the  bond  to  indicate  that  the  insured, 
and  not  the  insurer,  is  to  procure  the  em- 
ployee to  sign  the  bond,  and  notwithstand- 
ing subsequent  renewals  of  the  bond,  they 
being  made  subject  to  all  the  conditions  con- 
tained in  the  original  bond.  Union  Cent.  L. 
Ins.  Co.  V.  U.  S.  Fidelity,  etc.,  Co.,  99  Md. 
423,  58  Atl.  437 ;  Adelberg  v.  U.  S.  Fidelity', 
etc.,  Co.,  45  Misc.  (N.  Y.)  376,  90  N.  Y. 
Suppl.  465. 

10.  Remington  v.  Maryland  Fidelity,  etc., 
Co.,  27  Wash.  429,  67  Pac.  989.  See  also 
People  r.  Rose,  174  111.  310,  51  N.  E.  246,  44 
L.  R.  A.  124. 

11.  City  Trust,  etc.,  Co.  v.  Lee,  204  111. 
69,  68  N.  E.  485  [aflirming  107  111.  App. 
253] ;    Champion   lee   Mfg.   Co.   r.   American 


Bonding,  etc.,  Co.,  115  Ky.  863,  75  S.  W. 
197,  25  Ky.  L.  Rep.  239,  103  Am.  St.  Rep. 
356;  Remington  t'.  Maryland  Fidelity,  etc., 
Co.,  27  Wash.  429,  69  Pac.  989;  Guarantee 
Co.  of  North  America  v.  Mechanics'  Sav. 
Bank,  etc.,  Co.,  183  U.  S.  402,  22  S.  Ct.  124. 
46  L.  ed.  253  [reversing  100  Fed.  559,  40 
C.  C.  A.  542,  and  in  eflFect  overruling  68  Fed. 
459  [affirmed  in  80  Fed.  766,  26  C.  C.  A.  146 
[reversed  on  other  grounds  in  173  U.  S.  582, 
19  S.  Ct.  551,  43  L.  ed.  818])];  American 
Surety  Co.  t'.  Pauly,  170  U.  S.  160,  18  S.  Ct. 
563,  42  L.  ed.  987;  American  Surety  Co.  v. 
Pauly,  170  U.  S.  133,  18  S.  Ct.  552,  42  L.  ed. 
977  [affirming  72  Fed.  470,  18  C.  C.  A.  644]  ; 
American  Bonding  Co.  f.  Spokane  Bldg.,  etc., 
Soc,  130  Fed.  737,  65  C.  C.  A.  121;  Carstairs 
V.  American  Bonding,  etc.,  Co.,  116  Fed.  449, 
54  C.  C.  A.  85. 

Construction  upholding  contract. —  Defend- 
ant contracted  to  indemnify  plaintiflf  against 
any  loss  arising  from  the  fraud  or  dishonesty 
of  a  certain  factor  at  a  certain  town  in  his 
management  of  plaintiflF's  money  intrusted 
to  him  with  which  to  buy  cotton.  The  fac- 
tor was  one  of  a  firm  and  had  exclusive  con- 
trol of  the  business  at  the  town  named. 
PlaintiflF  had  no  separate  contract  with  the 
individual  factor,  but  had  a  written  contract 
with  the  firm  to  buy  cotton  at  such  town, 
and  such  contract  was  shown  to  defendant 
at  the  time  of  executing  the  contract  of  in- 
demnity, and  was  referred  to  therein  as  the 
contract  between  plaintiff  and  the  factor. 
It  was  held  that  plaintiflF  could  recover  on 
the  indemnity  contract,  although  its  busi- 
ness with  the  factor  was  in  the  name  of  the 
firm  of  which  he  was  a  member.  Clifton 
Mfg.  Co.  V.  V.  S.  Fidelity,  etc.,  Co.,  60  S.  C. 
128,  38  S.  E.  790. 

12.  Union  Cent.  L.  Ins.  Co.  v.  U.  S.  Fi- 
delity, etc.,  Co.,  99  Md.  423,  58  Atl.  437; 
New  York  Fidelity,  etc.,  Co.  v.  Consolidated 
Nat.  Bank,  71  Fed.  116,  17  C.  C.  A.  641 
[reversing  67  Fed.  874]. 

13.  Guarantee  Co.  of  North  America  v. 
Mechanics'   Sav.    Bank,   etc.,   Co.,    183   U.    S. 

[Ill] 
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IV.    LIABILITY  OF  INSURER. 

A.  Losses  Covered  by  Policy.  In  order  to  create  a  liability  on  the  part  of 
the  insurer,  the  loss  must  be  one  which  is  covered  by  the  terms  of  the  policy, 
fairly  construed."  A  policy,  bond,  or  contract  of  the  character  under  discussion 
usually  by  its  terms  covers  only  losses  due  to  "  fraud  or  dishonesty  "  on  the  part 
of  the  employee,^'  and  in  such  case  the  liability  of  the  insurer  is  restricted  to 
claims  based  upon  the  larceny,  embezzlement,  or  at  least  the  dishonesty  of  the 
employee,'^  and  a  loss  resulting  from  the  employee's  carelessness  or  inattention 
to  butiiiess  or  other  acts  or  omissions  not  fraudulent  or  dishonest  imposes  no 
liability  on  the  insurer."  The  better  opinion  appears  to  be  that  where  the  policy 
insures  against  loss  through  the  "  fraud  and  dishonesty  amounting  to  embezzle- 
ment or  larceny  "  of  the  employee,  the  words  "fraud  or  dishonesty"  are  to  be 
taken  in  their  ordinary  sense,  and  it  is  not  necessary  that  the  acts  of  the  employee 
should  have  been  such  as  to  subject  him  to  an  indictment  and  conviction  for 
larceny  or  embezzlement.''  And  in  order  that  liability  may  attach  on  a  bond 
conditioned  to  insure  an  employer  against  larceny  or  embezzlement  by  an 
employee,  it  is  not  necessary  for  the  employer  to  introduce  such  proof  as  would 
convict  the  employee  of  the  crime  of  larceny  or  embezzlement  as  defined  by  the 
laws  of  the  state.''  Where  a  policy  guarantees  not  only  the  honesty  but  also  the 
diligence  and  faithfulness  of  the  employee,  any  loss  due  to  his  negligence  or 
irregularities  must  fall  on  the  insurer.^" 

B.  Time  Covered  by  Policy.  The  contract  usually  covers  only  losses  from 
acts  of  the  employee  committed  while  it  is  in  force,^'  and  does  not  render  the 


402,  22  S.  Ct.  124,  46  L.  ed.  253  \reversing 
100  Fed.  559,  40  C.  C.  A.  542,  and  in  effect 
overruling  68  Fed.  459  {affirmed  in  80  Fed. 
766,  26  C.  C.  A.  146  [reversed  on  other 
grounds  in  173  U.  S.  582,  19  S.  Ct.  551,  43 
L.  ed.  818])];  Carstairs  r.  American  Bond- 
ing, etc.,  Co.,  116  Fed.  449,  54  C.  C.  A.  85. 

14.  See  Milwaukee  Theatre  Co.  x,.  Fidelity, 
etc.,  Co.,  92  Wis.  412,  66  N.  W.  360,  holding 
that  an  arrangement  between  a  corporation 
and  its  treasurer  by  which  he  is  to  pay  in- 
terest on  the  moneys  in  his  hands  makes  him, 
as  to  such  moneys,  merely  a  debtor  of  the 
corporation,  and  his  failure  to  pay  them  over 
to  his  successor  on  demand  is  therefore  not 
an  embezzlement  thereof  such  as  will  create 
a  liability  upon  a  bond  to  reimburse  to  the 
corporation  any  loss  resulting  from  embez- 
zlement or  larceny  by  such  treasurer. 

"  Fraud  and  dishonesty  amounting  to  em- 
tezzlement." — Wliere  the  cashier  of  a  bank 
removed  a  bundle  of  notes  from  the  bank 
premises  to  his  residence  for  the  purpose  of 
signing  them,  but  it  appeared  that  he  brought 
them  all  back,  and  subsequently,  in  his  office 
in  the  bank,  he  put  a  number  of  five-dollar 
notes  in  the  bundle  instead  of  ten-dollar 
notes,  and  thus  defrauded  the  bank,  it  was 
held  that  in  intrusting  the  notes  to  the  cash- 
ier to  be  signed  there  was  no  negligence  on 
the  part  of  the  bank  involving  a  violation 
of  the  terms  of  a  contract  of  fidelity  insiir- 
ance,  and  that  the  loss  was  one  caused  by 
"  fraud  and  dishonesty  amounting  to  embez- 
zlement "  on  the  part  of  the  cashier  and  came 
within  the  guaranty  given  by  the  policy. 
London  Guarantee,  etc.,  Co.  ■;■.  Hochelaga 
Bank,  3  Quebec  Q.  B.  25. 

[IV,  A] 


15.  See  Monongahela  Coal  Co.  r.  Fidelity, 
etc.,  Co.,  94  Fed.  732,  36  C.  C.  A.  444. 

16.  Clifton  Mfg.  Co.  r.  U.  S.  Fidelity,  etc., 
Co.,  60  S.  C.  128,  38  S.  E.  790;  Monongahela 
Coal  Co.  v.  Fidelity,  etc.,  Co.  of  America,  94 
Fed.  732,  36  C.  C.  A.  444. 

An  indebtedness  from  the  employee  to  the 
employer  is  not  of  itself  sufficient  to  au- 
thorize a  recovery  by  the  employer.  Monon- 
gahela Coal  Co.  V.  Fidelity,  etc.,  Co.,  94  Fed. 
732,  36  C.  C.  A.  444. 

17.  Monongahela  Coal  Co.  v.  Fidelity,  etc., 
Co.,  94  Fed.  732,  36  C.  C.  A.  444. 

18.  City  Trust,  etc.,  Co.  v.  Lee,  204  111.  69, 
68  N.  B.  485  [affirming  107  111.  App.  263]; 
London  Guarantee,  etc.,  Co.  v.  Hochelaga 
Bank,  3  Quebec  Q.  B.  25.  Contra,  Reed  v. 
Fidelity,  etc.,  Co.,  189  Pa.  St.  596,  42  Atl. 
294. 

19.  Champion  Ice  Mfg.,  etc.,  Co.  v.  Ameri- 
can Bonding,  etc.,  Co.,  115  Ky.  863,  75  S.  W. 
197,  25 'Ky.  L.  Rep.  239,  103  Am.  St.  Rep. 
356. 

20.  Re  Citizens'  Ins.  Co.,  16  Can.  L.  J. 
334;  European  Ins.  Soc.  v.  Toronto  Bank,  7 
Rev.  Leg.  57  (irregularity  of  agent  in  allow- 
ing persons  to  overdraw  their  account)  ;  Co- 
lonial Bank  v.  European  Ins.,  etc.,  Soc,  1 
W.  W.  &  A'Beek.  (Vict.)  (Law)  15  [distin- 
guishing lonides  v.  Universal  Mar.  Ins.  Co., 
14  C.  B.  N.  S.  259,  10  Jur.  N.  S.  18,  32  L.  J. 
C.  P.  170,  8  L.  T.  Rep.  N.  S.  705,  11  Wkly. 
Rep.  858,  108  E.  C.  L.  259]. 

21.  Supreme  Council  C.  K.  of  A.  i\  New 
York  Fidelity,  etc.,  Co.,  63  Fed.  48,  11  C.  C.  A. 
96,  holding  that  where  obligations  of  a  bene- 
ficial association,  which  should  have  been  paid 
by    the    treasurer    during   his    former    term. 
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insurer  liable  for  losses  resulting  from  acts  committed  before  the  contract  was 
entered  into.^ 

C.  Time  of  Discovery  as  Affecting  Liability.  The  bond  or  policy  some- 
times contains  a  provision  limiting  the  liability  of  the  insurer  to  losses  discov- 
ered during  the  time  of  its  continuance,^  or  within  a  fixed  period  after  its  dis- 
continuance,^ or  the  death,  dismissal,  or  retirement  of  the  employee,'*'   and  in 


■svere  carried  forward  by  him  into  his  new 
term,  and  paid  out  of  current  receipts,  as 
such  obligations  were  not  discharged  when 
assessments  were  made  sufficient  to  meet 
them,  but  continued  obligations  until  paid, 
their  payment  out  of  funds  of  the  associa- 
tion did  not  amount  to  embezzlement  or  lar- 
ceny committed  during  the  new  term,  and 
the  surety  was  not  liable  for  the  misappro- 
priation. See  also  New  York  Fidelity,  etc., 
Co.  V.  Consolidated  Nat.  Bank,  71  Fed.  116, 
17  C.  C.  A.  641. 

When  contract  in  force. —  Where  a  bond  re- 
cited that  it  was  made  July  1,  1891,  and 
stated  that  it  was  for  a  term  ending  July 
1,  1892,  and  an  indorsement  on  its  back 
stated  those  days  to  be  the  dates  of  the  bond 
and  of  its  expiration,  and  the  premium  re- 
ceived covered  one  year,  but  the  bond  was 
dated  July  10,  1891,  it  was  held  that  the 
bond  was  properly  construed  as  in  effect  from 
July  1,  1891,  without  regard  to  evidence  as 
to  when  it  was  accepted.  Supreme  Council 
C.  K.  of  A.  i:.  New  York  Fidelity,  etc.,  Co., 
63  Fed.  48,  11  C.  C.  A.  96. 

Effect  of  renewal. —  A  fidelity  bond  given 
to  reimburse  a  bank  for  loss  occasioned  by 
the  fraud  or  dishonesty  of  its  bookkeeper  re- 
cited that  the  insurer  would  make  good  to 
the  employer,  to  the  extent  of  seven  thousand 
dollars,  all  pecuniary  loss  occasioned  by  the 
dishonesty  of  the  employee  occurring  during 
the  continuance  of  the  bond  or  any  renewal 
thereof.  The  liability  of  the  bond  was  lim- 
ited to  default  occurring  during  one  year. 
A  renewal  bond  guaranteeing  the  fidelity  of 
the  employee  for  the  following  year  was 
given.  It  recited  that  it  was  a  renewal  bond, 
subject  to  the  conditions  of  the  original  bond. 
It  was  held  that  the  renewal  bond  was  a  new 
contract  only  so  far  as  it  extended  the  in- 
demnity of  the  original  bond  to  another  year, 
but  there  was  in  effect  one  bond,  with  one 
penalty.  Nashville  First  Nat.  Bank  v.  U.  S. 
Fidelity,  etc.,  Co.,  110  Tenn.  10,  75  S.  W. 
1076,  1.00  Am.  St.  Rep.  765. 

To  what  period  deficit  attributable. —  The 
plaintiffs  made,  on  Jan.  1,  1879,  their  claim 
under  the  policy,  which  only  extended  to 
losses  occurring  within  the  period  of  twelve 
months  prior  to  such  claim  being  made.  It 
appeared  that  at  the  end  of  1877,  the  de- 
fault was  six  hundred  and  seventy-four  dol- 
lars, which  v;a.s  increased  during  the  first 
two  months  of  1878,  to  one  thousand  two 
hundred  and  sixty-one  dollars  and  fifty-seven 
cents,  but  in  the  next  four  months  the  de- 
ficiency was  reduced  by  payments  to  two  hun- 
dred and  ninety-two  dollars  and  eighty-five 
cents,  after  which  it  again  increased  until, 
at  the  end  of  1878,  it  amounted  to  eight  hun- 


dred and  forty-four  dollars  and  twenty-two 
cents.  It  was  held  that,  in  the  absence  of 
any  specific  appropriation,  the  payments  must 
be  appropriated  to  the  earliest  items  of  the 
default,  thereby  paying  off  the  whole  of  the 
default  due  at  the  end  of  1877,  so  that  the 
whole  amount  of  eight  hundred  and  twenty- 
four  dollars  and  twenty-two  cents,  due  at 
the  end  of  1878,  must  be  deemed  to  have  ac- 
crued due  within  that  year.  Board  of  Edu- 
cation r.  Citizens'  Ins.,  etc.,  Co.,  30  U.  C. 
C.  P.  132. 

Conclusiveness  of  entries,  receipts,  and  re- 
ports.—  On  the  reappointment  of  the  treas- 
urer of  a  beneficial  association  for  a  new 
term,  a  surety  company  gave  to  the  associa- 
tion its  bond  to  make  good  "  such  pecuniary 
loss,  if  any,  as  may  be  sustained  by  the  em- 
ployer by  reason  of  fraud  or  dishonesty  of 
the  employed  in  connection  with  the  duties 
referred  to,  amounting  to  embezzlement  or 
larceny,  which  was  committed  and  discov- 
ered during  the  continuance  of  said  term,  or 
any  renewal  thereof,"  it  was  held  that  en- 
tries, receipts,  and  reports  made  by  the  treas- 
urer during  the  life  of  the  bond,  in  the  or- 
dinary course  of  his  duty  as  treasurer,  charg- 
ing himself  with  certain  items,  were  not  con- 
elusive  against  the  surety  as  to  the  time 
when  such  items  were  received,  there  being 
no  circumstances  creating  an  estoppel  in  pais. 
Supreme  Council  C.  K.  of  A.  v.  New  York 
Fidelity,  etc.,  Co.,  63  Fed.  48,  11  C.  C.  A.  96. 

22.  borsey  v.  Fidelity,  etc.,  Co.,  98  Ga.  456, 
25  S.  E.  521. 

23.  American  Surety  Co.  r.  Pauly,  170 
U.  S.  160,  18  S.  Ct.  563,  42  L.  ed.  987 ;  Ameri- 
can Surety  Co.  v.  Pauly,  170  U.  S.  133,  18 
S.  Ct.  552,  42  L.  ed.  977  [affirming  72  Fed. 
470,  18  C.  C.  A.  644] ;  Commercial  Mut.  Bldg. 
Soc.  V.  London  Guarantee,  etc.,  Co.,  7  Mon- 
treal Q.  B.  307 ;  Fanning  v.  London  Guaran- 
tee, etc.,  Co.,  10  Vict.  L.  Kep.  8. 

24.  American  Surety  Co.  v.  Pauly,  170 
U.  S.  160,  18  S.  Ct.  563,  42  L.  ed.  987; 
American  Surety  Co.  v.  Pauly,  170  U.  S.  133, 
18  S.  Ct.  552,  42  L.  ed.  977  {affirming  72 
Fed.  470,  18  C.  C.  A.  644]. 

25.  American  Surety  Co.  v.  Pauly,  170 
U.  S.  160,  18  S.  Ct.  563,  42  L.  ed.  987; 
American  Surety  Co.  v.  Pauly,  170  U.  S.  133, 
18  S.  Ct.  552,  42  L.  ed.  977  {affirming  72 
Fed.  470,  18  C.  G.  A.  644]  ;  Commercial  Mut., 
etc.,  Soc.  V.  London  Guaranty,  etc.,  Co.,  7 
Montreal  Q.  B.  307. 

What  constitutes  retirement. —  Where,  by 
the  terms  of  the  bond,  the  insurer  agreed  to 
make  good  and  reimburse  any  loss  to  the 
insured,  a  bank,  caused  by  any  act  of  fraud  or 
dishonesty  on  the  part  of  an  officer,  not  only 
with  regard  to  his  duties  as  such  officer,  but 
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Bucli  case  there  is  no  liability  unless  the  fraud,  dishonesty,  or  negligence  causing 
the  loss  not  only  occurred,  but  was  discovered  within  the  time  limited.^'  The 
same  is  true  where  the  liability  is  limited  to  acts  or  defaults  committed  within  a 
certain  time  prior  to  their  discovery." 

D.  Chang-e  in  Employee's  Position  or  Duties.  Where  a  new  contract 
made  by  an  employer  with  an  employee  increases  the  responsibilities  of  the 
employee,  such  new  contract  discharges  a  fidelity  company  from  liability  on  its 
bond,^  unless  the  obligation  in  terms  covers  the  acts  of  the  employee  in  any 
position  or  duties  to  which  he  may  be  assigned  in  the  employer's  service,  as  well 
as  in  regard  to  his  position  and  duties  at  the  time  the  obligation  is  entered  into.''' 

E.  Release  From  Liability.  The  act  of  the  employer  in  intrusting  money 
or  property  to  the  employee  after  discovering  his  dishonesty  will  usually  release 
the  insurer  from  liability  for  subsequent  acts  of  the  employee.^  The  fact  that 
the  employee  has  made  over  to  the  employer  money  or  property  which  has  been 
or  might  have  been  applied  to  make  good  the  loss  caused  by  the  employee's  act 
or  default  does  not,  at  least  where  the  whole  loss  has  not  been  made  good,  amount 
to  such  a  settlement  or  condonation  as  will  relieve  the  insurer  of  liability,^'  nor 
does  such  relief  result  from  the  fact  that  the  employer  has  recovered  a  part  of 
the  money  taken  by  the  employee,'^  or  that  the  amount  lost  might  be  recovered 
by  the  employer  from  other  sources.^'    A  claim  on  a  policy  of  fidelity  insurance 


in  connection  with  the  duties  to  which,  in  the 
employer's  service,  he  might  be  subsequently 
appointed,  and  the  liability  was  limited  to 
losses  occurring  during  the  continuance  of 
the  bond  and  discovered  during  such  contin- 
uance or  within  six  months  thereafter,  and 
within  six  months  from  the  death,  dismissal, 
or  retirement  of  the  employee  from  the  serv- 
ice of  the  employer,  it  was  held  that  where 
the  bank  suspended  and  the  bank  examiner 
entered  upon  an  investigation  of  its  affairs, 
the  officer  did  not  retire  from  the  service  of 
the  bank,  within  the  meaning  of  the  bond, 
but  remained  in  the  service  of  the  employer 
during  at  least  the  investigation  of  the  bank's 
affairs  and  the  custody  of  its  assets  by  the 
national  bank  examiner,  which  lasted  until 
the  appointment  and  qualification  of  a  re- 
ceiver, and  hence  that  notice  given  within 
six  months  from  the  latter  date  was  sufficient. 
American  Surety  Co.  r.  Pauly,  170  U.  S.  160, 
18  S.  Ct.  563,  42  L.  ed.  987 ;  American  Surety 
Co.  V.  Pauly,  170  U.  S.  133,  18  S.  Ct.  552,  42 
L.  ed.  977  [affirming  72  Fed.  470,  18  C.  C.  A. 
644]. 

26.  See  cases  cited  supra,  notes  23,  24,  25. 

27.  New  York  Fidelity,  etc.,  Co.  v.  Con- 
solidated Nat.  Bank,  71  Fed.  116,  17  C.  C.  A. 
641  Ireversing  67  Fed.  874],  so  holding,  al- 
though the  default  of  the  employee  would 
have  been  discovered  within  the  prescribed 
time  after  its  commission,  had  not  such  dis- 
covery been  prevented  by  the  employee's  falsi- 
fying the  books. 

28.  Sun  L.  Ins.  Co.  r.  V.  S.  Fidelity,  etc., 
Co.,  130  N.  C.  129,  40  S.  E.  975,  holding 
further  that  it  was  error  to  instruct  that  the 
insurer  had  waived  any  difference  between  its 
liability  under  the  two  contracts  by  certain 
correspondence,  where  there  was  no  evidence 
tending  to  show  that  the  insurer  ever  had  no- 
tice of  the  execution  of  the  later  contract. 

29.  Fidelity,  etc.,  Co.  r.  Gate  City  Nat. 
Bank,  97  Ga.  634,  25  S.  E.  392,  54  Am.  St. 
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Rep.  440,  33  L.  R.  A.  821  (additional  office 
conferred  or  duties  imposed  without  notice 
to  insurer  covered)  ;  Champion  Ice  Mfg.,  etc., 
Co.  V.  American  Bonding,  etc.,  Co.,  115  Ky. 
863,  75  S.  W.  197,  25  Ky.  L.  Rep.  239,  103 
Am.  St.  Rep.  356. 

30.  Remington  v.  Maryland  Fidelity,  etc., 
Co.,  27  Wash.  429,  67  Pac.  989,  where  the 
bond  so  provided.  See  also  Phillips  v.  Foxall, 
L.  R.  7  Q.  B.  666,  41  L.  J.  Q.  B.  293,  27  L.  T. 
Rep.  N.  S.  231,  20  Wkly.  Rep.  900. 

Failure  to  suspend  employee. —  Under  12 
&  13  Viet.  c.  91,  the  power  of  dismissing 
rate  collectors  is  vested  in  the  lord  lieuten- 
ant, but  by  regulations  of  the  privy  council, 
made  under  the  act,  the  collector  general  is 
empowered  to  suspend  any  collector  who  in 
his  opinion  has  been  guilty  of  neglect  of 
duty.  In  Byrne  v.  Muzia,  8  L.  R.  Ir.  396, 
it  was  held  that  the  omission  of  the  collector 
general  to  suspend  the  collector,'  after  knowl- 
edge of  fraud  and  dishonesty  on  his  part 
during  his  service  and  •  employment,  was  not 
a  defense  to  an  action  on  the  guaranty: 
( 1 )  Because  the  doctrine  of  Phillips  v.  Fox- 
all,  L.  R.  7  Q.  B.  666,  41  L.  J.  Q.  B.  293, 
27  L.  T.  Rep.  N.  S.  231,  20  Wkly.  Rep.  900, 
was  inapplicable  to  a  guaranty  for  the  fidel- 
ity of  an  officer  appointed  and  removable  by 
the  lord  lieutenant;  (2)  because  the  omis- 
sion to  exercise  a  power  of  suspension  as 
distinguished  from  a  power  of  dismissal  did 
not  terminate   the   liability   of   the   sureties. 

31.  Perpetual  Bldg.,  etc.,  Assoc,  v.  U.  S. 
Fidelity,  etc.,  Co.,  118  Iowa  729,  92  N.  W. 
686;  Remington  v.  Maryland  Fidelity,  etc., 
Co.,  27  Wa.sh.  429,  67  Pac.  989. 

32.  Londen  Guarantee,  etc.,  Co.  v.  Hoch- 
elaga  Bank,  3  Quebec  Q.  B.  25,  where  there 
is  a  balance  of  loss  remaining  exceeding  the 
amount  of  the  policy. 

33.  Champion  Ice  Mfg.,  etc.,  Co.  v.  Ameri- 
can Bonding,  etc..  Co.,  115  Kv.  863,  75  S.  W. 
197,  25  Ky.  L.   Rep.  239,   103  Am.   St.  Rep. 
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is  not  affected  by  communications  of  the  employer  with  the  employee  after  his 
appropriation  of  the  employer's  funds  and  flight  where  such  communications  did 
not  have  any  injurious  effect  as  regarded  the  insurer.^ 

V.  DUTIES  OF  INSURED, 

A.  Supervision  of  Employee.  It  has  been  held  that  in  order  to  warrant 
a  recovery  of  a  policy  guaranteeing  the  fldelity  of  an  employee,  the  employer 
must  perform  all  the  duties  with  respect  to  supervision  of  the  employee  and  the 
like  which  are  imposed  upon  him  by  the  contract  or  the  proposal  or  application 
upon  which  it  is  based,  ana  which  is  made  a  part  thereof.'" 

B.  Notice  of  Fraud,  Dishonesty,  Etc.  The  bond  or  policy  frequently 
imposes  upon  the  insured  the  duty  of  informing  the  insurer  of  any  acts  of  the 
employee  which  are  fraudulent  or  dishonest  or  may  involve  a  loss,'*  as  soon  as,  or 


356,  holding  that  the  fact,  although  con- 
ceded, that  a  bank  was  liable  for  a  loss  re- 
sulting to  an  employer  through  the  fraudu- 
lent act  of  his  employee  in  raising  the  amount 
of  checks  drawn  on  the  bank,  would  not  re- 
lease such  employee's  surety  on  a  fiduciary 
bond  from  liability  to  the  employer. 

34.  London  Guarantee,  etc.,  Co.  «.  Hoch- 
elaga  Bank,  3  Quebec  Q.  B.  25. 

35.  Young  V.  Pacific  Surety  Co.,  137  Cal. 
596,  70  Pac.  660;  Rice  v.  Maryland  Fidelity, 
etc.,  Co.,  103  Fed.  427,  43  C.  C.  A.  270; 
Board  of  Education  v.  Citizens'  Ins.,  etc., 
Co.,  30  U.  C.  C.  P.  132.     But  see  infra,  VI. 

Where  the  employer  is  a  corporation,  a 
stipulation  "  that  the  employer  shall  ob- 
serve, or  cause  to  be  observed,  due  and  cus- 
tomary supervision  over  the  employee  for  the 
prevention  of  default,  and  if  the  employer 
shall  at  any  time  during  the  currency  of  this 
bond  condone  any  act  or  default  upon  the 
part  of  the  employs  which  would  give  the 
employer  the  right  to  claim  hereunder,  and 
shall  continue  the  employe  in  his  service 
without  written  notice  to  the  company,  the 
company  shall  not  be  responsible  hereunder 
for  any  default  of  the  employ©  which  may  oc- 
cur subsequent  to  such  act  or  default  so 
condoned  "  in  reason  imports  that  the  things 
forbidden  to  be  done  or  agreed  to  be  done 
are  to  be  either  done  or  left  undone  by  the 
corporation  in  its  corporate  capacity,  speak- 
ing and  acting  through  the  representative 
agents  empowered  by  the  charter  to  do  or  not 
to  do  the  things  pointed  out,  and  such  a 
stipulation  is  not  fairly  subject  to  the  con- 
struction that  it  was  the  intention  that  the 
neglect  or  omission  of  a  minority  in  number 
of  the  board  of  directors,  or  the  neglect  or 
omission  of  subordinate  officers  or  agents  of 
the  corporation,  should  be  treated  as  the 
neglect  or  omission  of  the  corporation.  Mary- 
land Fidelity,  etc.,  Co.  v.  Courtney,.  186 
U.  S.  342,  362,  22  S.  Ct.  833,  46  L.  ed.  1193 
[affirming  103  Fed.  599,  43  C.  C.  A.  331]. 

What  constitutes  compliance  with  condi- 
tions.—  An  application  to  a  surety  company 
for  a  bond  to  secure  the  faithful  perform- 
ance of  his  duties  by  the  cashier  of  the 
applicant,  a  corporation,  contained  the  fol- 
lowing question  and  answer:  "It  is  sug- 
gested:   (1)    That  all  moneys  and  checks  re- 


ceived be  deposited  intact  in  bank,  and  all 
disbursements  be  made  either  by  check  or 
from  a  petty  cash  fund  drawn  from  the  bank 
as  required;  and  (2)  that  all  checks  re- 
ceived be  indorsed  '  For  deposit,'  to  prevent 
any  loss  or  conversion.  To  what  extent  will 
these  practices  be  followed  ? "  Answer : 
'■■  Fully."  It  was  held  that  the  employer 
complied  with  such  warranty  by  adopting  a 
regulation  requiring  all  checks  to  be  de- 
posited, indorsed  as  therein  specified,  and  by 
exercising  reasonable  supervision  over  its 
cashier  to  see  that  the  practice  was  pursued; 
and  that  the  answer  to  such  question  could 
not  be  construed  as  an  absolute  warranty  by 
the  employer  that  its  cashier  would  adopt 
all  checks,  properly  Indorsed,  and  to  relieve 
the  surety  from  liability  for  the  failure  to 
make  such  deposits,  contrary  to  the  employ- 
er's regulations,  and  without  its  knowledge, 
where  it  exercised  reasonable  diligence  in  the 
premises.  Brooklyn  Phenix  Ins.  Co.  v.  Guar- 
antee Co.  of  North  America,  115  Fed.  964,  53 
C.  C.  A.  360. 

36.  Guarantee  Co.  of  North  America  v.  Me- 
chanics' Sav.  Bank,  etc.,  Co.,  183  U.  S.  402,  22 
S.  Ct.  124,  46  L.  ed.  253  [reversing  100  Fed. 
559,  40  C.  C.  A.  542]  (speculation  or  gambling 
of  employee)  ;  American  Surety  Co.  v.  Paulv, 
1^0  U.  S.  133,  18  S.  Ct.  552,  42  L.  ed.  97'7 
[affirming  72  Fed.  470,  18  C.  C.  A.  644]. 

Time  to  which  condition  relates. —  Where 
defendants,  by  their  agreement,  contracted  to 
guarantee  plaintiff  against  loss  sustained  by 
any  act  of  fraud,  dishonesty,  etc.,  of  an  em- 
ployee, provided  that  plaintiff  should,  "within 
ten  days  after  the  discovery  by  him  of  any 
fraud  or  dishonesty  of  the  '  said  persons  em- 
ployed,' and  of  any  matter  in  respect  of  which 
any  claim  may  be  intended  to  be  made,  give 
notice  in  writing,  at  the  office  of  the  society, 
as  far  as  the  case  will  admit,  of  all  the  par- 
ticulars thereof;  and  after  any  such  dis- 
covery, the  guaranty  herein  contained  shall, 
as  to  loss  by  any  act  of  fraud  or  dishonesty, 
subsequent  thereto,  be  at  an  end,"  it  was 
held  that  the  proviso  required  notice  to  be 
given  of  such  fraud  or  dishonesty  only  as 
would  form  the  foundation  of  a  claim  under 
the  guaranty  and  did  not  impose  upon  plain- 
tiff an  obligation  to  give  notice  if  he  dis- 
covered that  fraud  or  dishonesty  had  occurred 
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as  soon  as  practicable  after,  the  facts  come  to  the  knowledge  of  the  employer,''  and 
failure  of  the  employee  to  comply  with  such  a  condition  will  defeat  a  recovery .** 
C.^Notice  of  Loss.  It  is  very  usually  stipulated  in  policies  or  bonds  of  the 
nature  under  discussion,  as  a  condition  precedent  to  a  recovery  thereon,  that 
the  insured  shall,  upon  the  discovery  of  any  default  or  loss,  immediately  give  the 
insurer  notice,^'  in  writing.^"  Such  a  stipulation  has,  however,  been  construed  to 
require,  not  that  notice  should  be  given  to  the  insurer  instantly  on  the  discovery 
of  a  default  or  loss,  but  merely  that  such  notice  should  be  given  within  a 
reasonable  time  thereafter,  having  in  view   all  the  circumstances  of  the  case/^ 


on  the  part  of  the  person  employed,  before 
the  guaranty  was  entered  into  or  the  em- 
ployment under  himself  commenced.  Byrne 
V.  Muzio,  8  L.  E.  Ir.  396. 

37.  American  Surety  Co.  v.  Pauly,  170 
U.  S.  133,  18  S.  Ct.  552,  42  L.  ed.  977  laf- 
firming  72  Fed.  470,  18  C.  C.  A.'  644]. 

A  provision  requiring  notice  to  the  insurer 
"  as  soon  as  practicable  "  after  the  occurrence 
of  an  act  on  the  part  of  the  employee  which 
may  involve  a  loss  shall  have  come  to  the 
knowledge  of  the  insured  makes  it  the  duty 
of  the  insured  to  transmit  information  of 
such  acts  on  the  part  of  the  employee,  not 
as  soon  as  possible,  but  with  reasonable 
promptness,  and  it  is  for  the  jury  to  say 
whether  the  notice  was  given  within  a  rea- 
sonable time.  American  Surety  Co.  v.  Pauly, 
170  U.  S.  133,  18  S.  Ct.  552,  42  L.  ed.  977 
[affirming  72  Fed.  470,  18  C.  C.  A.  644]. 

Whether  positive  knowledge  necessary. — 
Under  a  condition  of  the  contract  requiring 
the  insured  to  give  written  notice  to  the 
insurer  of  any  act  of  the  employee  which 
may  involve  a  loss  for  which  the  insurer  is 
responsible  as  soon  as  practicable  after  the 
occurrence  of  such  act  "  shall  have  come  to 
the  knowledge  "  of  the  insured,  it  is  not  suf- 
ficient to  defeat  the  insured's  right  of  action 
that  it  be  shown  that  he  may  have  had  sus- 
picions of  dishonest  conduct  of  the  employee. 
American  Surety  Co.  v.  Pauly,  170  U.  S. 
133,  18  S.  Ct.  552,  42  L.  ed.  977  [affirming 
72  Fed.  470,  18  C.  C.  A.  644].  But  a  pro- 
vision of  the  contract  requiring  the  insured 
to  notify  the  insurer  immediately  upon  "  be- 
coming aware "  of  the  employee  being  en- 
gaged in  speculation  or  gambling  means  that 
,  such  notice  shall  be  given  when  the  insurer 
is  "  informed  of,"  "  apprised  of,"  or  "  put  on 
guard  in  respect  to "  such  conduct  on  the 
part  of  employee,  and  the  phrase  "  becoming 
aware "  cannot  be  considered  as  meaning 
"  having  knowledge,"  nor  can  it  be  considered 
equivalent  to  "  becoming  satisfied."  Guaran- 
tee Co.  of  North  America  v.  Mechanics'  Sav. 
Bank,  etc.,  Co.,  183  U.  S.  402,  22  S.  Ct.  124, 
46  L.  ed.  253  [reversing  100  Fed.  559,  40 
C.  C.  A.  542,  and  overruling  68  Fed.  459 
{affirmed  in  80  Fed.  766,  26  C.  C.  A.  146 
[reversed  on  other  grounds  in  173  U.  S.  582, 
19  S.  Ct.  551,  43  L.  ed.  818])]. 

Knowledge  of  co-employee. — \'\Tiere  the  con- 
tract contained  no  stipulation  making  it  in 
the  least  degree  incumbent  upon  the  insured, 
a  bank,  to  exercise  any  diligence  or  care  in 
inquiring  into  or  supervising  the  conduct  of 
the  particular  employee,  or  of  any  of  his  co- 
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employees  in  its  service,  and  imposed  upon 
it  no  duty  of  vouching  for  the  fidelity  or 
efficiency  of  the  latter,  or  of  requiring  them 
to  watch  or  report  upon  his  actions  and 
doings,  information  or  knowledge  on  the  part 
of  the  bank's  cashier,  he  being  only  such  a 
co-employee,  as  to  the  matters  concerning 
Avhich  the  company  had  stipulated  for  notice, 
would  not,  relatively  to  it,  be,  under  these 
circumstances,  imputable  to  the  bank  itself. 
Fidelity,  etc.,  Co.  v.  Gate  City  Nat.  Bank,  97 
Ga.  634,  25  S.  E.  392,  54  Am.  St.  Rep.  440, 
33  L.  R.  A.  821. 

38.  See  supra,  notes  36,  37. 

39.  Maryland  Fidelity,  etc.,  Co.  v.  Court- 
ney, 186  U.  S.  342,  22  S.  Ct.  833,  46  L.  ed. 
1193  [affirming  103  Fed.  599,  43  C.  C.  A. 
331]. 

40.  Maryland  Fidelity,  etc.,  Co.  v.  Court- 
ney, 186  U.  S.  342,  22  S.  Ct.  833,  46  L.  ed. 
1193  [affirming  103  Fed.  599,  43  C.  C.  A. 
331]. 

41.  Perpetual  Bldg.,  etc.,  Assoc,  v.  U.  S. 
Fidelity,  etc.,  Co.,  118  Iowa  729,  92  N.  W. 
686  (holding  that  a  delay  of  six  or  eight 
days  in  notifying  a  surety  company  of  an  em- 
ployee's defalcation,  where  no  prejudice  re- 
sulted, was  not,  as  a  matter  of  law,  a  vio- 
lation of  a  condition  of  the  bond  requiring 
immediate  notice)  ;  Maryland  Fidelity,  etc., 
Co.  V.  Courtney,  186  U.  S.  342,  22  S.  Ct.  833, 
46  L.  ed.  1193  [affirming  103  Fed.  599,  43 
C.  C.  A.  331]  (where  a  notice  given  within 
from  ten  to  seventeen  days  after  the  first 
discovery  of  a  default  was  held  sufficient)  ; 
London  Guarantee,  etc.,  Co.  v.  Hochelaga 
Bank,  3  Quebec  Q.  B.  25  (where  notice  of 
the  loss  given  to  the  local  agent  of  the  guar- 
anty company  the  day  after  it  was  discovered 
by  the  employer  was  held  to  be  in  proper 
time) . 

Where  notice  too  late, —  Where  the  em- 
ployer, although  aware  of  a  defalcation  on 
the  twenty-fifth,  did  not  give  notice  thereof 
to  the  guarantor  until  the  twenty-seventh, 
after  the  employee  had  fled  the  country,  the 
bond  was  forfeited.  Molsons  Bank  V-  Guar- 
antee Co.  of  North  America,  4  Montreal  Su- 
per. Ct.  376.  Where  the  guarantors  were 
not  notified  until  a  week  after  the  employer 
had  full  notice  of  the  employee's  defalcation 
and  he  had  left  the  country,  it  was  held  that 
there  could  be  no  recovery  under  the  policy. 
Harbour  Com'rs  v.  Guarantee  Co.  of  North 
America,  22  Can.  Sup.  Ct.  542. 

Question  for  jury. —  An  employee's  surety 
bond  provided  that  the  employer  should  give 
the  company  immediate  notice  of  the  discov- 
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Such  notice  may  be  -waived  by  the  insurer,  or  a  waiver  may  result  from  the  acts 
of  the  insurer's  authorized  agent.*^ 

D  Proof  of  Loss.  It  is  usually  required  that  the  insured  shall  file  with  the 
insurer  his  claim  with  full  particulars  thereof ,  immediately  or  as  soon  as  practicable 
after  giving  notice  of  a  default  or  loss/^ 

E.  Criminal  Proseeution  of  Employee.  A  criminal  prosecution  of  the 
employee  by  the  employer,  if  required  by  the  insurer,  may,  by  the  terms  of  the 
contract,  be  made  a  condition  precedent  to  a  recovery  against  the  insurer.''* 

VI.  REPRESENTATIONS  INDUCING  CONTRACT  OR  RENEWALS. 

As  a  general  rule  before  a  contract  of  fidelity  insurance  is  entered  into  or 
renewed,  the  applicant  is  required  to  make  certain  statements  or  answer  certain 
questions  as  to  the  character  of  the  employee,  the  state  of  his  accounts,  and  the 
like,*'  and  if  such  statements  or  answei-s  are  untrue  the  contract  is  thereby 
avoided,'"'  especially  where  it  is  expressly  provided  by  the  contract  that  such  repre- 


ery  of  any  loss  or  default,  and  should  file 
his  claim,  with  full  particulars,  immediately 
thereafter,  and  that  the  bond  should  be  void 
if  immediate  notice  was  not  given.  The  em- 
ployer discovered  defalcations  on  August  20, 
but  did  not  notify  the  company  until  Oc- 
tober 3.  He,  however,  immediately  endeav- 
ored to  secure  a  bookkeeper  to  ascertain  the 
exact  amount  of  the  defalcations.  One  was 
■obtained  about  September  1,  and  finished  his 
examination  October  2,  notice  being  sent  the 
day  following.  It  was  held  to  be  a  question 
for  the  jury  whether  the  notice  was  given 
within  the  required  time.  Remington  v. 
JMarvland  Fidelity,  etc.,  Co.,  27  Wash.  429, 
67  Pac.  989. 

42.  Perpetual  Bldg.,  etc.,  Assoc,  v.  U.  S. 
Fidelity,  etc.,  Co.,  118  Iowa  729,  92  N.  W. 
686,  holding  that  where  a  surety  company 
sent  an  inspector  to  ascertain  the  nature  and 
extent  of  the  delinquencies  of  an  employee 
it  had  bonded,  and  such  inspector  insisted 
on  the  examination  of  the  employee's  books 
by  an  expert  accountant,  the  surety  com- 
pany was  charged  with  notice  of  what  was 
going  on,  and  likely  to  be  ascertained,  at 
least  so  far  as  to  constitute  waiver  of  notice 
of  defalcations  subsequently  discovered,  un- 
til the  examination  had  been  completed,  al- 
though the  contract  required  immediate  no- 
tice. 

43.  See  Remington  v.  Maryland  Fidelity, 
etc.,  Co..  27  Wash.  429,  67  Pac.  989;  Mary- 
land Fidelitv,  etc.,  Co.  f.  Courtney,  186  U.  S. 
342,  22  S.  Ct.  833,  46  L.  ed.  1193  [.affirming 
103  Fed.  599,  43  C.  C.  A.  331],  where  an  in- 
struction that  a  proof  of  claim  sent  by  a  re- 
ceiver of  the  insured  on  July  2,  1897,  was 
made  "  as  soon  as  practicable "  after  the 
giving  of  notice  of  the  default,  which  notice 
was  given  on  Feb.  18,  1897,  was  held  proper 
where  the  investigation  to  ascertain  the  va- 
rious defaults  of  the  employee  continued  after 
the  giving  of  the  preliminary  notice  of  de- 
fault, and  the  evidence  in  the  record  failed  to 
give  any  support  to  the  contention  that  the 
proof  of  claim  was  unreasonably  delayed  and 
was  not  made  as  soon  as  practicable  after 
the  full  particulars  thereof  were  ascertained. 


44.  London  Guarantie  Co.  v.  Fearnley,  5 
App.  Cas.  911,  45  J.  P.  4,  43  L.  T.  Rep. 
N.  S.  390,  28  Wkly.  Rep.  893. 

45.  See  Marvland  Fidelity,  etc.,  Co.  v. 
Courtney,  186  U.  S.  342,  22  S.  Ct.  833,  46 
L.  ed.  1193  {affirming  103  Fed.  599,  43 
CCA   3311 

46.  Imperial  Bldg.,  etc.,  Co.  v.  U.  S.  Fidel- 
ity, etc.,  Co.,  23  Ohio  Cir.  Ct.  243 ;  Maryland 
Fidelitv,  etc.,  Co.  v.  Courtney,  186  U.  S.  3^2, 
22  S.  Ct.  833,  46  L.  ed.  1193  [affirming  103 
Fed.  599,  43  C.  C.  A.  331].  See  also  Ottawa 
Agricultural  Ins.  Co.  r.  Canada  Guarantee 
Co.,  30  U.  C.  C.  P.  360. 

Statement  as  to  knowledge. —  Statements 
made  by  the  insured  that  its  secretary  was 
not  in  arrears  or  was  not  to  the  knowledge 
of  the  employer  or  its  officers  in  arrears  or 
a  defaulter  or  in  debt  to  it,  etc.,  did  not  con- 
stitute a  warranty  that  the  secretary  was  not 
indebted  to  it  at  the  time  as  a  fact,  but  only 
that  he  was  not  so  indebted,  etc.,  to  the 
knowledge  of  the  association  or  its  officers. 
American  Bonding  Co.  v.  Spokane  Bldg.,  etc., 
Soc,  130  Fed.  737,  65  C.  C.  A.  121. 

Facts  as  to  which  no  representation  made. 
—  Where  a  bond  for  the  fidelity  of  the  treas- 
urer of  a  beneficial  association  recited  that 
the  association  had  delivered  to  the  company 
certain  statements  relative  to  the  duties  and 
accounts  of  the  treasurer,  which  it  was  agreed 
should  form  the  basis  of  the  contract  ex- 
pressed in  the  bond,  it  was  held  that  if  such 
statements  involved  no  misrepresentation  or 
concealment  the  contract  could  not  be  affected 
by  loose  parol  statements  or  concealment  of 
facts  about  which  no  inquiry  was  made,  or 
conduct  on  which  no  reliance  was  placed,  or 
by  conversations,  as  to  laws  of  the  associa- 
tion, with  its  vice-president,  at  the  time  of 
application  for  the  bond,  it  not  appearing 
that  he  had  authority  to  make  any  repre- 
sentations on  the  subject,  or  by  the  fact  that 
at  the  time  of  such  application  the  treasurer 
was  in  default  to  the  association,  there  being 
no  representation  to  the  contrary  in  the  state- 
ments delivered,  and  nothing  to  show  that 
at  that  time  the  fact  was  known  to  any  offi- 
cer of  the  association.    Supreme  Council  C.  K. 
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scntations  or  ans'^'ers  are  a  part  or  the  basis  thereof.'"  Where  the  insured  is  a 
corporation,  statements  and  answers  made  by  an  otficer,  who  in  making  the  same 
represents  and  is  properly  acting  for  the  corporation,  are  binding  upon  it.^^ 
Statements  in  the  application  as  to  the  conduct  of  the  employer's  business,  the 
checks  to  be  used  to  detect  ei-ror  or  fraud  on  the  part  of  the  employee,  the 
amount  with  which  he  would  be  intrusted,  and  the  like,  have  been  considered 
mere  promissory  representations  of  intention  rather  than  warranties.*' 


of  A.  V.  New  York  Fidelity,  etc.,  Co.,  63  Fed. 
48,  11  C.  C.  A.  96. 

The  Tennessee  statute,  which  provides  that 
no  representation  or  warranty  made  in  nego- 
tiations for  a  contract  or  policy  of  insurance, 
or  in  any  application  therefor,  shall  be  deemed 
material  or  defeat  the  policy  unless  the  mis- 
representation is  made  with  actual  intent  to 
deceive,  or  unless  it  increases  the  risk  of  the 
loss,  applies  to  fidelity  bonds  given  to  an  em- 
ployer to  indemnify  him  for  losses  occasioned 
by  the  fraud  of  an  employee.  Nashville  First 
Nat.  Bank  v.  U.  S.  Fidelity,  etc.,  Co.,  110 
Tenn.  10,  75  S.  W.  1076,  100  Am.  St.  Eep. 
765,  holding  further  that  the  question  whether 
statements  of  a  bank  cashier  made  to  a  fidel- 
ity company  during  the  negotiations  for  the 
issuance  of  a  bond  insuring  the  fidelity  of  an 
employee  of  the  bank  were  true  was  for  the 
jury. 

Ont.  Ins.  Act  (1892),  §  33,  subs.  2,  provides 
that  no  contract  of  insurance  made  or  renewed 
after  the  commencement  of  the  act  shall  eon- 
tain  any  condition  that  the  contract  shall  be 
avoided  by  reason  of  any  statement  in  the 
application  therefor,  or  inducing  the  enter- 
ing into  of  the  contract  by  the  corporation, 
imless  such  condition  is  limited  to  cases  in 
•.•■hich  such  statement  is  material  to  the  eon- 
tract,  and  no  contract  within  the  intent  of 
'■leh  section  of  such  act  shall  be  avoided  by 
reason  of  the  inaccuracy  of  any  such  state- 
'iient  unless  it  be  material  to  the  contract, 
-i-ccordingly  -a.  condition  of  such  character 
which  is  not  limited  to  cases  in  which  the 
statement  inducing  the  contract  is  material 
to  the  contract  is  illegal  and  cannot  be  relied 
upon  to  defeat  a  claim  under  the  contract. 
London  West  1.  London  .Guarantee,  etc.,  Co., 
26  Ont.  520. 

47.  Young  f.  Pacific  Surety  Co.,  137  Cal. 
506,  70  Pac.  660;  Model  Mill  Co.  v.  Mary- 
land Fidelity,  etc.,  Co.,  1  Tenn.  Ch.  App.  365 ; 
Maryland  Fidelity,  etc.,  Co.  v.  Courtney,  186 
U.  S.  342,  22  S.  Ct.  833,  46  L.  ed.  1193  [of- 
firming  103  Fed.  599,  43  C.  C.  A.  331]  ;  Guar- 
antee Co.  of  North  America  v.  Mechanics' 
Sav.  Bank,  etc.,  Co.,  183  U.  S.  402,  22  S.  Ct. 
124,  46  L.  ed.  253  [reversing  100  Fed.  559, 
40  C.  C.  A.  542,  and  in  effect  overruling  68 
Fed.  459  {affirmed  in  80  Fed.  766,  26  C.  C.  A. 
146  [reversed  on  other  grounds  in  173  U.  S. 
582,  19  S.  Ct.  551,  43  L.  ed.  818])]. 

Unintentional  misrepresentation. —  An  em- 
ployee's surety  bond  provided  for  its  renewal 
from  year  to  year.  At  the  time  of  its  is- 
suance the  employer  agreed  to  make  monthly 
examinations  of  the  employee's  accounts,  and 
did  so,  as  agreed.  The  bond  expired  July  1, 
and  afterward,  on  July  20,  the  employer,  hav- 
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ing  examined  the  books,  made  a  renewal  cer- 
tificate reciting  that  they  were  correct,  and 
all  moneys  accounted  for,  and  an  extension 
of  the  policy  was  granted.  The  books  were 
apparently  correct,  but  as  a  matter  of  fact 
defalcations  had  occurred  which  an  expert 
might  have  detected.  It  was  held  that  under 
the  circumstances  the  certificate  was  a  repre- 
sentation of  a  fact  and  not  a  warranty  of  its 
truth.  Remington  t\  Maryland  Fidelity,  etc., 
Co.,  27  Wash.  429,  67  Pac.  989.  But  com- 
pare Model  Mill  Co.  r.  Maryland  Fidelity, 
etc.,  Co.,  1  Tenn.  Ch.  App.  365,  holding  that 
recovery  could  not  be  had  on  a  bond  insuring 
against  loss  by  the  dishonesty  of  an  employee 
where  answers  to  questions  on  material  mat- 
ters were  untrue,  although  they  were  not 
known  to  the  applicant  to  be  untrue  and 
there  was  no  bad  faith  on  the  part  of  the 
applicant. 

48.  Maryland  Fidelity,  etc.,  Co.  v.  Court- 
ney, 186  U.  S.  342,  22  S.  Ct.  833,  46  L.  ed. 
1193  [affirming  103  Fed.  599,  43  C.  C.  A.  331, 
and  distinguishing  American  Surety  Co.  v. 
Pauly,  170  U.  S.  133,  18  S.  Ct.  552,  42  L.  ed. 
977] ;  Guarantee  Co.  of  North  America  f. 
Mechanics'  Sav.  Bank,  etc.,  Co.,  183  U.  S. 
402,  22  S.  Ct.  124,  46  L.  ed.  253  [reversing 
100  Fed.  559,  40  C.  C.  A.  542,  and  in  eflTect 
overruling  68  Fed.  459  (affirmed  in  80  Fed. 
766,  26  C.  C.  A.  146  [reversed  on  other 
grounds  in  173  U.  S.  582,  19  S.  Ct.  551,  43 
L.  ed.  818])];  Carstairs  v.  American  Bond- 
ing, etc.,  Co.,  116  Fed.  449,  54  C.  C.  A.  85. 

Personal  statements  of  an  officer  of  the  in-. 
sured  corporation,  not  authorized  by  or  pur- 
porting to  emanate  from  the  corporation,  do 
not  bind  the  latter.  Perpetual  Bldg.,  etc., 
Assoc.  V.  U.  S.  Fidelity,  etc.,  Co.,  118  Iowa 
729,  92  N.  W.  686;  American  Surety  Co.  v. 
Pauly,  170  U.  S.  133,  18  S.  Ct.  552,  42  L.  ed. 
977  [affirming  72  Fed.  470,  18  C.  C.  A.  644]. 

49.  Champion  Ice  Mfg.,  etc.,  Co.  v.  Ameri- 
can Bonding,  etc.,  Co.,  115  Ky.  863,  75  S.  W. 
197,  25  Ky.  L.  Rep.  239,  103  Am.  St.  Rep. 
356  (holding  that  statements  by  an  employer 
in  an  application  for  a  fiduciary  bond  for  one 
of  his  employees  that  such  employee's  posi- 
tion would  be  merely  that  of  bookkeeper,  and 
that  the  largest  amount  of  cash  likely  to  be 
in  his  custody  would  be  but  a.  few  dollars, 
did  not  amount  to  warranting,  under  Ky.  St. 
(1899)  §  639,  providing  that  all  statements 
or  descriptions  in  an  application  for  an  in- 
surance policy  shall  be  deemed  representa- 
tions, and  not  warranties)  ;  Brooklyn  Phenix 
Ins.  Co.  r.  Guarantee  Co.  of  North  America, 
115  Fed.  964,  53  C.  0.  A.  360;  Benham  v. 
Guarantee,  etc.,  L.  Assur.  Co.,  7  Exch.  744, 
16  Jur.  691,  21  L.  J.  Exch.  317    (statement 


FIDELITY  INSURANCE 


[19  Cye.J     525 


VII.  PLEADING. 

Ill  an  action  on  a  contract  of  fidelity  and  guaranty  insurance,  plaintiff  must 
state  his  cause  of  action  and  defendant  its  defenses  according  to  the  usaal  rules 
of  pleading.™  A  failure  of  the  complaint  to  fully  set  out  the  contract  is  cured 
where  it  is  set  out  in  full  in  the  answer.^^  Defendant  must  aver  and  prove 
breaches  of  the  stipulations  of  plaintiff  contained  in  his  application  where  such 
breaches  are  relied  on.^^ 

VIII.  EVIDENCE. 

It  is  incumbent  upon  plaintiff  to  prove  his  case  as  laid,^^  and  any  legitimate 
evidence  tending  to  this  end  should  be  admitted.^  On  an  issue  whether  the 
president  of  a  building  and  loan  association  had  made  false  representations  to  a 
surety  company  as  to  the  business  integrity  of  an  employee,  a  question  whether, 
at  the  time  of  such  statement,  he  knew  that  the  employee  had  failed  to  make  his 


that  accounts  of  employee  would  be  examined 
by  finance  committee  every  fortnight ) .  But 
compare  Towle  r.  National  Guardian  Ins. 
Soc,  7  Jur.  N.  S.  1109,  30  L.  J.  Ch.  900,  5 
L.  T.  Rep.  N.  S.  193,  10  Wkly.  Rep.  49  [re- 
versing 7  Jur.  N.  S.  618],  holding  that  the 
policy  was  avoided  by  a  misrepresentation  as 
to  the  amount  to  be  received  weekly  by  the 
employee.     And  see  supra,  V,  A. 

50.  See,  generally,  Pleading. 

Defective  amendment. —  Where  defendant 
filed  an  amendment  to  its  plea,  which  amend- 
ment alleged  that  the  employee  had,  within 
the  knowledge  of  plaintiff,  been  guilty  of  a, 
specified  default,  such  amendment  not  being 
legally  complete  without  further  alleging  that 
plaintiff  had  failed  to  duly  notify  defendant 
of  the  default  in  question,  was  properly 
stricken  on  demurrer.  Fidelity,  etc.,  Co.  v. 
Gate  City  Nat.  Bank,  97  Ga.  634,  25  S.  E. 
392,  54  Am.  St.  Rep.  440,  33  L.  R.  A.  821. 

51.  Tarboro  Bank  v.  Fidelity,  etc.,  Co.,  126 
N.  C.  320,  35  N.  E.  588,  83  Am.  St.  Rep. 
682. 

52.  Tarboro  Bank  v.  Fidelity,  etc.,  Co.,  126 
X.  C.  320,  35  N.  E.  588,  83  2i.m.  St.  Rep. 
682. 

Necessity  of  pleading  fraud. —  In  an  action 
upon  a  guaranty  for  the  fidelity  of  an  em- 
ployee, a  plea  of  defendants  that  the  con- 
tract was  entered  into  by  them  on  the  faith 
of  a  certain  statement  and  representation 
made  by  plaintiff  and  the  person  employed 
that  there  had  been  no  balance  outstanding 
from  the  latter,  nor  any  irregularity  in  his 
accounts,  and  that  such  representation  was 
untrue  was  held  bad  on  demurrer,  for  not 
alleging,  either  that  the  statement  was  fraud- 
ulent or  circumstances  from  which  fraud 
could  be  inferred  as  matter  of  law.  Byrne  v. 
Muzio,  8  L.  R.  Ir.  396. 

53.  Fidelity,  etc.,  Co.  v.  Gate  City  Nat. 
Bank,  97  Ga.  634,  25  S.  E.  392,  54  Am.  St. 
Rep.  440,  33  L.  R.  A.  821. 

54.  Clifton  Mfg.  Co.  v.  U.  S.  Fidelity,  etc., 
Co.,  60  S.  C.  128,  38  S.  E.  790,  holding  that 
where  defendant  contracted  to  indemnify 
plaintifi"  against  any  loss  arising  from  the 
fraud  or  dishonesty  of  plaintiff's  agent  in 
his  management  of  plaintiff's  money  intrusted 


to  him  to  buy  cotton,  and  by  the  written  eon- 
tract  with  plaintiff  the  agent  agreed  that 
such  money  should  be  kept  separate  from  any 
other  funds,  and  that  on  demand  he  would 
return  any  unexpended  moneys  of  plaintiff, 
any  evidence  tending  to  show  a  criminal  in- 
tent on  the  part  of  the  agent  in  the  use  and 
disposition  of  the  money  was  competent,  since 
plaintiff  could  recover  on  the  guaranty  only 
on  showing  fraud  or  dishonesty. 

Previous  fraudulent  or  dishonest  acts  of 
employee. —  In  an  action  on  a  bond  insuring 
the  fidelity  of  a  bank  cashier,  evidence  of  acts 
of  fraud  and  dishonesty  by  the  cashier,  oc- 
curring before  the  date  of  the  bond,  and  for 
which  no  claim  was  made  against  the  surety 
company,  but  which  were  similar  to  the  acts 
on  which  the  claim  was  based,  was  admis- 
sible to  show  that  the  acts  on  which  the 
claim  was  based  were  intentional,  and  not 
merely  negligent  or  due  to  oversight.  Ameri- 
can Surety  Co.  v.  Pauly,  72  Fed.  470,  18 
C.  C.  A.  644  [affirmed  in  170  U.  S.  133,  18 
S.  Ct.  552,  42  L.  ed.  977]. 

Account-books. —  In  an  action  on  a  bond 
insuring  the  fidelity  of  a  bank  cashier,  for 
the  purpose  of  showing  the  dealings  with  the 
bank  of  the  president,  who  was  charged  with 
having  misappropriated  the  bank's  money 
with  the  cashier's  aid,  the  president's  ledger 
account  was  put  in  evidence,  together  with 
the  testimony  of  the  bookkeeper  who  made 
the  entries,  and  who  swore  that  they  were 
correctly  made  from  the  original  deposit  slips 
and  checks  furnished  to  him  by  the  teller, 
who  had  died  before  the  trial;  that  it  had 
been  the  teller's  duty  to  verify  all  deposit 
slips  and  to  pay  the  checks ;  and  that  all  such 
slips  and  checks,  when  reaching  the  book- 
keeper's hands,  bore  marks  indicating  that 
they  had  been  verified  or  paid  by  the  teller. 
It  was  held  that  the  account  was  competent 
and  sufficiently  proven.  American  Surety  Co. 
V.  Paulv,  72  Fed.  470,  18  C.  C.  A.  644  [af- 
firmed in  170  U.  S.  133,  18  S.  Ct.  552,  42 
L.  ed.  977],  holding  further  that  the  "tel- 
ler's book  "  of  the  bank,  which  had  been  kept 
by  a  person  who  died  before  the  trial,  and 
which  was  offered  in  evidence  to  show  that 
on  certain  days  no  money  was  received   for 
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semiannual  report  was  properly  excluded,  where  there  was  no  evidence  that  it 
was  the  employee's  duty  to  make  sucli  report. ^^ 

IX.  Subrogation  to  Rights  of  employer. 

A  corporation  which  has  insured  an  employer  against  loss  by  reason  of  the 
■want  of  integrity  or  fidehty,  or  by  reason  of  the  misconduct  of  one  of  his 
employees,  stands  in  the  shoes  of  the  employer  and  has  a  right  to  be  subrogated 
to  all  the  rights  of  the  employer  in  the  prosecution  of  dishonest  employees,  and 
also  has  a  right  to  all  the  remedies  that  the  defrauded  employer  would  have.^^ 


FIDES  EST  OBLIGATIO  CONSCIENTI^  ALICUJUS  AD  INTENTIONEM  ALTERIUS. 

A  maxim  meaning  "  A  trust  is  an  obligation  of  conscience  of  one  to  the  will  of 

another."  ^ 

Fides  servanda,     a  maxim  meaning  "  Good  faith  must  be  observed."  ^ 
FIDES     SERVANDA    EST;    SIMPLICITAS    JURIS    GENTIUM    PRiEVALEAT.     A 

maxim  meaning  "  Good  faith  is  to  be  preserved ;  the  simplicity  of  the  law  of 
nations  should  prevail."  ^ 

Fiduciary.  As  a  noun,  a  person  holding  the  character  of  a  trustee,  or  a 
character  analogous  to  that  of  a  trustee.*  As  an  adjective,  the  nature  of  a  trust; 
having  the  characteristics  of  a  ti'ust ;  analogous  to  a  trust ;  relating  to  or  founded 
upon  a  trust  or  confidence.^     (See,  generally.  Trusts.) 

Fief,  a  term  used  in  the  Norman  law  to  designate  real  estate.^ 
Field.'  Cleared  land  for  cultivation  or  other  purposes,  whether  inclosed  or 
not ;  ^  a  cultivated  tract  of  land ;  ^  a  wide  extent  of  land,  suitable  for  tillage  or 
pasture.^"  '  In  the  method  of  gambling  by  selling  pools  on  horse  races,  the  term  is 
sometimes  used  to  designate  the  number  of  horses  in  the  race  which  are  not 
selected  by  the  persons  Bclecting  particular  horses  as  winners." 


certificates  of  deposit,  "U'as  competent,  in  con- 
nection with  evidence  of  the  course  of  busi- 
ness by  which,  if  received,  such  money  would 
be  entered  in  the  boolv,  although  not  con- 
clusive. 

55.  Perpetual  Bldg.,  etc.,  Assoc,  f.  U.  S. 
Fidelity,  etc.,  Co.,  118  Iowa  729,  92  N.  W. 
686. 

56.  London  Guaranty,  etc.,  Co.  v.  Geddes, 
22  Fed.  639.  Where  a  contract  guaranteeing 
the  fidelity  of  an  employee  is  executed  at  his 
request,  his  obligation  to  indemnify  the  in- 
surer is  coextensive  with  the  obligation  of 
the  latter  to  indemnify  the  employer,  and 
any  provisions  in  the  contract  between  the 
insurer  and  the  employer  as  to  proof  of 
liability  which  are  binding  on  the  insurer  in 
favor  of  the  employer  are  equally  binding  on 
the  emplovee  in  favor  of  the  insurer.  New 
York  Fidelity,  etc.,  Co.  v.  Eickhoflf,  63  Minn. 
170,  65  N.  W.  351,  56  Am.  St.  Rep.  464,  30 
L.  R.  A.  586,  holding,  however,  that  a  stipu- 
lation between  the  insurer  and  the  employee 
that  the  voucher  or  other  evidence  of  pay- 
ment by  the  insurer  to  the  employer  should 
be  conclusive  evidence  against  the  employee 
as  to  the  fact  and  extent  of  his  liability  to 
the  insurer  was  void  as  against  public  pol- 
icy in  so  far  as  it  made  such  voucher  or  other 
evidence  of  payment  conclusive  evidence. 

1.  Wharton  L.  Lex. 

2.  Bouvier  L.  Diet. 

Applied  in  McCoy  n.  Artoher,  3  Barb. 
(N.  Y.)  .323,  330. 
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3.  Bouvier  L.  Diet,  iciting  Story  Bills, 
§  15]. 

-  Applied  in  Pillans  v.  Van  Mierop,  3  Burr. 
1663,  1672. 

4.  Black  L.  Diet. 

5.  Black  L.  Diet. 

Fiduciary  capacity  see  9  Cyc.  24,  127;  5 
Cyc.  399;  3  Cyc.  908,  947. 

Fiduciary  interest  see  8  Cyc.  69  note  13. 

Fiduciary  obligation  see  7  Cyc.  264  note  43. 

Fiduciary  relation  see  10  Cyc.  614;  9  Cye. 
410,  470;  8  Cye.  52,  264,  note  43,  502  note  5, 
565  note  1;  7  Cyc.  951;  6  Cyc.  335;  1  Cyc. 
55. 

6.  Dowdel  1-.  Hamm,  2  Watts  (Pa.)   61,  65. 

7.  "  In  his  field  "  on  the  Lord's  day  as  used 
in  an  indictment  see  Com.  v.  Josselyn,  97 
Mass.  411,  412. 

Field  driver  see  2  Cyc.  note  7. 

"  Re-enlisted  in  the  field "  see  Sargent  v~ 
Ludlow,  42  Vt.  726,  729. 

Stock  injured  in  the  "  field  "  see  2  Cyc.  431 
note  22. 

8.  Com.  V.  Wilson,  9  Leigh   (Va.)  648,  649. 
May  include  a  garden  see  Com.  v.  Josselyn, 

97  Mass.  411,  412. 

"  Fields  and  fenced  lands "  see  Hearst  v. 
Pujol,  44  Cal.  230,  234. 

9.  State  r.  McMinn,  81  N.  C.  585,  587 
[citing  Worcester  Diet.],  where  the  term  is 
distinguished  from  "  lot." 

10.  Southern  Kansas  R.  Co.  v.  Isaacs,  20 
Tex.  Civ.  App.  466,  467,  49  S.  W.  690. 

11.  James  v.  State,  63  Md.  242,  248. 
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FIELD-NOTES.13     See  Boundaeiks. 

Fieri  FACIAS.i^  Literally,  "  That  you  cause  to  be  made."  "  The  process  to 
enforce  the  collection  of  a  claim  which  has  gone  to  a  judgment  which  lias  become 
linal  and  executory.*^     (See,  generally.  Executions.     See  also  Fi.  Fa.) 

Fieri  facias  DE  bonis  PROPRIIS.  A  writ  for  the  seizure  of  the  goods  of 
an  executor,  where  devastavit  has  prevented  satisfactioi}  of  a  judgment  from 
goods  of  the  testator. ^^     (See,  generally.  Executors  and  Administkatoes.) 

Fieri  facias  DE  bonis  TESTATORIS.  The  writ  issued  on  an  ordinary  judg- 
ment against  an  executor  when  sued  for  a  debt  due  by  his  testator."  (See, 
generally,  Executors  and  Administrators.) 

Fieri  NON  debet,  SED  factum  valet,  A  maxim  meaning  "  It  ought  not 
to  be  done,  but  done  it  is  valid."  ^^ 

Fl.  FA.     An  abbreviation  of  Fieri  Facias,"  q.  v. 

FIFTEENTH  AMENDMENT.     See  Constitutional  Law. 

FIFTY  TRIP  TICKET.     See  Excursion  Ticket. 

Fight.  To  strike  or  contend  for  victory,  in  battle  or  in  single  combat ;  to 
attempt  to  defeat,  subdue,  or  destroy  an  enemy,  either  by  blows  or  weapons.^" 
(See  Combat.     See  also,  generally.  Assault  and  Battery  ;  Homicide  ;  Peize- 

FlGHTING.) 

FIGURES.^^  The  numerical  characters  by  which  numbers  are  expressed  or 
written.^*  (Figures  :  Alteration  of,  see  Alterations  of  Instruments.  In  A^varci, 
see  Arbitration  and  Award.     In  Bill  or  Note,  see  Commercial  Papee.     In 


13.  Field-notes  named  in  a  decree  of  parti- 
tion see  5  Cyc.  891  note  93. 

13.  Distinguished  from  "  attachment "  exe- 
cution (see  Dobbin  (;.  Allegheny,  7  Fed.  Cas. 
No.  3,941);  "mandamus"  (see  Loague  v. 
Brownsville  Taxing  Dist.,  36  Fed.  149,  150)  ; 
"supersedeas"  (see  Lum  v.  Reed,  53  Miss. 
71,  72). 

Equivalent  to  "  execution  "  see  17  Cyc.  923 
note  20.  See  also  Hammett  v.  Smith,  5  Ala. 
156,  157. 

14.  English  L.  Diet. 

15.  American  Nat.  Bank  v.  Childs,  49  La. 
Ann.  1359,  1366,  22  So.  384,  where  the  writ 
is  distinguished  from  a  writ  of  attachment 
and  a  writ  of  sequestration. 

"  The  ofEce  of  the  fieri  facias  is  to  create 
the  lien  and  then  to  enforce  the  lien  created 
by  itselfj  but  not  to  enforce  liens  created  in 
any  other  way."  Baltimore,  etc.,  R.  Co.  v. 
Wilson,  2  W.  Va.  528,  552. 

16.  English  L.  Diet. 

17.  Cyclopedic  L.  Diet. 

18.  Bouvier  L.  Diet. 

Applied  or  explained  in  Nichols  v.  Ketcham, 
19  Johns.  ( N.  Y. )  84,  92 ;  Denniston  v.  Cook, 
12  Johns.  ( N.  Y. )  376,  378 ;  Yates  v.  Foot,  12 
Johns.  (N.  Y.)  1,  10;  Stoddart  v.  Smith,  5 
Binn.  (Pa.)  355,  368;  Tey's  Case,  5  Coke 
376,  386;  Mills  v.  Keyes,  Fitzg.  290,  294; 
Chancy  v.  Needham,  2  Str.  1081;  Fisher  v. 
Emerton,  1  Str.  526 ;  Billing's  Case,  T.  Raym. 
58;  Magrath  v.  Todd,  26  U.  C.  Q.  B.  87,  91; 
Cull  V.  Wakefield,  6  U.  C.  Q.  B.  0.  S.  178,  180. 

19.  Cyclopedic  L.  Diet. 

A  fieri  facias  is  included  in  the  generic  word 
"process,"  as  used  in  Civ.  Code,  §  667, 
subs.  1,  reading,  "  Every  process  in  an  action 
or  proceeding  shall  be  directed  to  the  sheriff 
of  the  county," etc.  Epperson  v.  Graves,  3 
Ky.  L.  Rep.  527,  528.  \ 


20.  Webster  Diet,  [quoted  in  Sullivan  i'. 
State,  67  Miss.  346,  351,  7  So.  275]. 

21.  As  part  of  the  English  language  see 
15  Cyc.  1049  note  7. 

"  By  mark "  as  a  sufScient  signature  see 
7  Cyc.  note  32. 

Figures  and  signs  to  represent  the  year 
see  15  Cyc.  note  7. 

22.  Wharton  L.  Lex.  See  also  Ex  p. 
Stephens,  3  Ch.  D.  659,  660,  46  L.  J.  Ch.  46, 
24  Wkly.  Rep.  963. 

An  order  drawn  for  37,89,  without  any 
mark  ($)  expressing  dollars,  is  not  void,  as 
being  tmintelligible.  Northrop  v.  Sanborn,  22 
Vt.  433,  436,  54  Am.  Dee.  83. 

For  illustrations  of  the  use  of  figures  see 
Perdue  v.  Fraley,  92  Ga.  780,  781,  19  S.  E. 
40;  Gilpatriek  r.  Foster,  12  111.  355,  357; 
Jaqua  v.  Witham,  etc.,  Co.,  106  Ind.  545,  546, 
7  N.  E.  314;  Diamond  Plate  Glass  Co.  v. 
Tennell,  22  Ind.  App.  132,  52  N.  E.  168,  169 ; 
Medsker  v.  Pogue,  1  Ind.  App.  197,  27  N.  E. 
432,  433;  Hunt  v.  Smith,  9  Kan.  137,  152; 
Com.  V.  Traylor,  45  S.  W.  356,  450,  20  Ky. 
L.  Rep.  97;  Johnson  v.  Robertson,  31  Md. 
476,  489 ;  Com.  v.  Hagarman,  10  Allen  (Mass.) 
401,  402;  Goltermann  v.  Sehiermeyer,  111  Mo. 
404,  413,  19  S.  W.  484,  20  S.  W.  161 ;  Stout 
V.  Hopping,  6  N.  J.  L.  125,  126;  Brown  v. 
Butchers',  etc..  Bank,  6  Hill  (N.  Y.)  443,  41 
Am.  Dec.  755;  Dieter  v.  Fallon,  12  N.  Y. 
Suppl.  33;  Gulf,  etc.,  R.  Co.  v.  Fink,  4  Tex. 
Civ.  App.  269,  270,  23  S.  W.  330;  Isaacs 
V.  Wiley,  12  Vt.  674,  678;  State  v.  Hodge- 
den,  3  Vt.  481.  485;  Middleburv  Collesje  r. 
Chenev,  1  Vt.  336,  350 :  State  r.  Schwartz,  64 
Wis.  432,  434,  25  N.  W.  417:  Biivi-ow-Giles 
Lithoarraphie  Co.  r.  Stironv,  111  TT.  S.  53.  55, 
4  S.  Ct.  279,  28  L.  ed.  349;  Bollps  r.  Outinff 
Co..  77  Fed.  966,  969,  23  C.  C.  A.  594  -,  Snow 
r.  Mast,  65  Fed.  995. 
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FIQ  TIRES — FILE 


Indictment  or  Information,  see  Indictments  axd  Infokmations.  In  Pleading,  see 
Pleading.  In  Tax  Proceeding,  see  Taxation.  In  "Verdict,  see  Teial.  See 
also  Abbeeviations  ;  English.) 

Filament,  a  substance  like  a  thread  ;  a  long,  thread-like  process ;  ^  liber .^ 
FlLE.^  A  word  of  well-defined  meaning,^  which  majr,  however,  be  used  in 
several  senses.'^  As  a  noun,  it  sigiiities  a  thread,  string,  or  wire  upon  which 
writs  and  other  exhibits  in  courts  and  offices  are  fastened  or  filed  for  the  more 
safe  keeping  and  ready  turning  to  the  same  ;  ^  a  paper  placed  with  the  officer, 
and'  assigned  by  the  law  to  his  official  custody ;  ^'  a  record  of  the  court ;  ^  papers 
put  together  and  tied  in  bundles ;  ^^  and,  more  loosely,  the  official  custody  of  the 
court  or  the  place  in  the  offices  of  a  court  where  the  records  and  papers  are 
kept.^  As  a  verb,  it  means  to  string,  to  fasten,  as  papers,  on  a  line  or  wire  for 
preservation  ;  to  arrange  or  insert  in  a  bundle,  as  papers,  indorsing  the  title  on 
each  paper ;  ^'  to  leave  a  paper  with  an  officer  for  action  or  preservation  ;  ^  to 
deposit  with  the  proper  custodian  for  keeping ;  ^  to  place  in  the  official  custody 
of  the  clerk ;^*  to  put  upon  the  files  or  among  the  records  of  a  court;"  to  place 
papers  upon  a  file ;  or,  more  generally,  to  deposit  papers  in  official  custody  ;  ^ 
to  receive  papers  officially  for  orderly,  systematic  safe  keeping ; ''  to  note  on  a 
paper  the  fact  and  date  of  its  reception  in  court ;  *  to  indorse  on  a  paper  the 
date  of  its  reception,  and  retain  it  in  the  office,  subject  to  inspection  by  whomso- 
ever it  may  concern  ;  *'  to  indorse  a  paper,  as  received  into  custody,  and  give  it 


23.  Worcester  Diet.  Iquoted  in  Lucke- 
meyer  r.  Magone,  38  Fed.  30,  34]. 

24.  Webster  Int.  Diet. 

25.  "The  word  file  is  derived  from  the 
Latin  word  '  filum,'  which  signifies  a  thread ; 
and  its  present  application  is  drawn  from 
the  ancient  practice  of  placing  papers  upon 
a  thread,  or  wire,  '  for  the  more  safe  keep- 
ing and  ready  turning  to  the  same.' "  Phil- 
lips V.  Beene,  38  Ala.  248,  251.  To  the  same 
effect  see  Demers  v.  Cloud  County,  5  Kan. 
App.  271,  47  Pae.  567,  569. 

26.  Dallas  f.  Beeman,  18  Tex.  Civ.  App. 
335,  339,  45  S.  W.  626. 

27.  Chapin  v.  Kingsbury,  138  Mass.  194, 
196. 

28.  Wilkinson  v.  Elliott,  43  Kan.  590,  595, 
23  Pac.  614j  19  Am.  St.  Rep.  158  Iciting 
Bouvier  L.  Diet. ;  Wharton  L.  Lex.  ]  ;  Gor- 
ham  V.  Summers,  25  Minn.  81,  86  [citing 
Bouvier  L.  Diet. ;  Wharton  L.  Lex.] ;  Meri- 
dian Nat.  Bank  v.  Hoyt,  etc.,  Co.,  74  Miss. 
221,  226,  21  So.  12,  60  Am.  St.  Eep.  504,  36 
L.  E.  A.  796  [citing  Anderson  L.  Diet.; 
Century  Diet. ;  Webster  Int.  Diet.] ;  Dawson 
r.  Cross,  88  Mo.  App.  292,  299  [citing  Jones 
V.  Parker,  73  Me.  248;  Gorham  v.  Summers, 
25  Minn.  81]. 

29.  Jones  v.  Wells,  3  Tex.  App.  Civ.  Cas. 
§  94.  See  also  Holman  v.  Chevaillier,  14 
Tex.  337,  339  [citing  Burrill  L.  Diet.;  1 
Littleton  112]. 

30.  Jones  v.  Wells,  3  Tex.  App.  Civ.  Cas. 
§  94. 

31.  Fanning  v.  Fly,  2  Coldw.  (Tenn.)  486, 
488. 

"  In  modern  practice,  the  file  is  the  manner 
adopted  for  preserving  papers.  The  mode  is 
immaterial.  Such  papers  as  are  not  for 
transcription  into  records  are  folded  simi- 
larly, indorsed  with  a,  note  or  index  of  their 
contents,  and  tied  up  in  a  bundle  —  a  file." 
Meridian  Nat.  Bank  v.  Hovt,  etc.,  Co.,  74 
Miss.  221,  226,  21   So.   12,  60  Am.   St.  Rep. 


504,  36  L.  R.  A.  796   [quoting  Anderson  L. 
Diet.]. 
33.  Black  L.  Diet. 

33.  Webster  Diet,  [quoted  in  Bishop  v. 
Cook,  13  Barb.  (N.  Y.)  326,  329]. 

34.  Meridian  Nat.  Bank  v.  Hoyt,  etc.,  Co., 
74  Miss.  221,  226,  21  So.  12,  60  Am.  St. 
Rep.  504,  36  L.  R.  A.  796  [citing  Anderson 
L.  Diet.];  Medland  v.  Linton,  60  Nebr.  249, 
255,  82  N.  W.  866  [citing  Anderson  L.  Diet.]. 

35.  In  re-  Dewar,  10  Mont.  426,  437,  25 
Pac.  1026  [citing  Howell  v.  Slauson,  83  Cal. 
539,  23  Pac.  692 ;  Smith  v.  Biscailuz,  83  Cal. 
344,  21  Pac.  15,  23  Pac.  314;  Tregambo  v. 
Comanche  Mill,  etc.,  Co.,  57  Cal.  501 ;  Lam- 
son  V.  Falls,  6  Ind.  309;  Engleman  v.  State, 
2  Ind.  91,  52  Am.  Dee.  494;  Harrison  r. 
Clifton,  75  Iowa  736,  38  N.  W.  406;  Bishop 
V.  Cook,  13  Barb.  (N.  Y.)  326;  Holman  v. 
Chevaillier,  14  Tex.  337;  Bouvier  L.  Diet.]. 

36.  Meridian  Nat.  Bank  v.  Hoyt,  etc.,  Co., 
74  Miss.  221,  226,  21  So.  12,  60  Am.  St.  Rep. 
504,  36  L.  R.  A.  796;  Mutual  L.  Ins.  Co.  v. 
Phinney,  76  Fed.  617,  621,  22  C.  C.  A.  425 
[citing  Burrill  L.  Diet. ;  Webster  Int.  Diet.] . 

37.  Webster  Diet,  [quoted  in  Dallas  v. 
Beeman,  18  Tex.  Civ.  App.  335,  339,  45  S.  W. 
626]. 

38.  Abbott  L.  Diet,  [quoted  in  State  v. 
Lewis,  49  La.  Ann.  1207,  1211,  22  So.  327; 
In  re  Conant,  43  Oreg.  530,  535,  73  Pae. 
1018]. 

39.  Abbott  L.  Diet,  [quoted  in  State  v.. 
Lewis,  49  La.  Ann.  1207,  1211,  22  So.  327; 
In  re  Conant,  43  Oreg.  530,  535,  73  Pac. 
1018]. 

40.  Webster  Diet,  [quoted  in  Dallas  v. 
Beeman,  18  Tex.  Civ.  App.  335,  339,  45  S.  W. 
626]. 

41.  Meridian  Nat.  Bank  v.  Hoyt,  etc.,  Co., 
74  Miss.  221,  226,  21  So.  12,  60  Am.  St.  Rep. 
.504,  ."^n  L.  E.  A.  796;  Mutual  L.  Ins.  Co.  V. 
Phinney.  76  Fed.  617,  621,  22  C.  C.  A.  425 
[citing  Burrill  L.  Diet. ;  Webster  Int.  Diet.]. 
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its  place  among  other  papers  —  to  file  away  ;*'  to  present  or  exhibit  officially,  or 
for  trial,  as,  to  file  a  bill  in  chancery;"  to  bring  before  a  court  or  legislative 
body  by  presenting  proper  papers  in  a  regular  way,  as  to  file  a  petition  or  bill ; " 
and  sometimes  used  as  the  equivalent  of  "  to  deposit."  ^'     (See  Filing.) 

Filed.*'     Delivered  to  the  proper  officer  and  by  liim  received  to  be  kept  on 
file."    The  derivation  and  meaning  of  the  word,  as  defined  in  the  dictionaries, 


42.  Medland  v.  Linton,  60  Nebr.  249,  255, 
82  N.  W.  866  {.(Ating  Anderson  L.  Diet.]. 

43.  Webster  Diet.  \.quoted  in  Bishop  v. 
Cook,  13  Barb.    (N.  Y.)   326,  329]. 

44.  Webster  Diet,  {quoted  in  Dallas  v. 
Beeman,  18  Tex.  Civ.  App.  335,  339,  45  S.  W. 
626]. 

45.  Harrison  v.  Clifton,  75  Iowa  736,  740, 
38  N.  W.  406. 

Distinguished  from  "deposit"  in  U.  S.  v. 
Van  Duzee,  185  U.  S.  278,  281,  22  S.  Ct.  648, 
46  L.  ed.  909.     See  also  13  Cyc.  821  note  2. 

46.  The  tenn  "filed,"  in  connection  with 
other  words,  has  often  received  judicial  in- 
terpretation; as  for  example  as  used  in  the 
following  phrases :  "  Filed  and  recorded  " 
(see  Pfirmann  r.  Henkel,  1  111.  App.  145,  149)  ; 
"filed  for  record"  (see  Bowen  v.  Fassett,  37 
Ark.  507,  510;  Cook  v.  Halsell,  65  Tex.  1,  5)  ; 
"  filed  in  open  court  "  (see  McKenzie  v.  State, 
24  Ark.  636,  638)  ;  "filed  in  the  ofiice  "  (see 
Gates  V.  State,  128  N.  Y.  221,  228,  28  N.  E. 
373)  ;  "  filed  the  same  for  record  "  (see  Smith 
V.  Headley,  33  Minn.  384,  385,  23  N.  W.  550)  ; 
"  filed  it  as  of  that  day "  ( see  Marlet  v. 
Hinman,  77  Wis.  136,  140,  45  N.  W.  953,  20 
Am.  St.  Rep.  102)  ;  "received  and  filed"  (see 
Dallas  r.  Beeman,  18  Tex.  Civ.  App.  335,  339, 
45  S.  W.  626). 

"The  terms  'entered'  and  'filed'  fre- 
quently occur  in  the  statute,  but  they  are 
never  used  as  synonymous  terms."  State  v. 
Lamm,  9  S.  D.  418,  420,  69  N.  W.  592  {.citing 
Locke  V.  Hubbard,  9  S.  D.  364,  69  N.  W.  588]. 

47.  California. —  Tregambo  v.  Comanche 
Mill,  etc.,  Co.,  57  Cal.  501,  506  [quoted  in 
Mutual  L.  Ins.  Co.  v.  Phinney,  76  Fed.  617, 
620,  621,  22  C.  C.  A.  425].  See  also  Edwards 
V.  Grand,  121  Cal.  254,  256,  53  Pac.  796. 

Florida. —  Franklin  County  v.  State,  24 
Fla.  55,  62,  3  So.  471,  12  Am.  St.  Rep.  183. 

Georgia. —  Flovd  v.  Chess-Carley  Co.,  76 
Ga.  752,  754. 

Indiana. —  Oats  v.  State,  153  Ind.  436,  438, 
55  N.  E.  226;  State  v.  Chicago,  etc.,  R.  Co., 
145  Ind.  229,  237,  43  N.  E.  226;  Powers  v. 
State,  87  Ind.  144,  148 ;  Engleman  v.  State,  2 
Ind.  91,  52  Am.  Dec.  494. 

Indian  Territory. —  McClellan  v.  Tootle,  3 
Indian  Terr.  325.  329,  58  S.  W.  555;  Noyes 
V.  Guy,  2  Indian  Terr.  205,  213,  48  S.  W.  1056. 

Kansas. —  State  v.  Heth,  60  Kan.  560,  563, 
57  Pac.  108;  Wilkinson  v.  Elliott,  43  Kan. 
590,  595,  23  Pac.  614,  19  Am.  St.  Rep.  158. 

Louisiana. —  State  v.  Lewis,  49  La.  Ann. 
1207,  1210,  22  So.  327. 

Massachusetts. —  Reed  v.  Acton,  120  Mass. 
130,  131. 

Michigan. —  Beebe  v.  Morrell,  76  Mich.  114, 
120.  42  N.  W.  1119,  15  Am.  St.  Rep.  2SS. 

Minnesota. —  Appleton  Mill  Co.  v.  Warder, 
134] 


42  Minn.  117,  119,  43  N.  W.  791;  Smith  v. 
Headley,  33  Minn.  384,  388,  23  N.  W.  550; 
Gorham  v.  Summers,  25  Minn.  81,  87. 

Missouri. —  State  v.  Ho-ikaday,  98  Mo.  590, 
593,  12  S.  W.  246;  Dawson  v.  Cross,  88  Mo. 
App.  292,  299. 

Nebraska. —  Medland  v.  Linton,  60  Nebr. 
249,  256,  82  N.  W.  866. 

New  York. —  Manhattan  Co.  v.  Laimbeer, 
108  N.  y.  578,  581,  15  N.  E.  712,  21  Abb. 
N.  Cas.  27 ;  People  v.  Peck,  67  Hun  560,  570, 
22  N.  Y.  Suppl.  576. 

Or-esfOJt.— Hilts  v.  Hilts,  43  Oreg.  162,  165, 
72  Pae.  697. 

South  Carolina. —  Sternberger  v.  McSween, 
14  S.  C.  35,  43. 

Bouth  Dakota. —  Starkweather  v.  Bell,  12 
S.  D.  146,  152,  80  N.  W.  183;  Stone  v.  Crow, 
2  S.  D.  525,  528,  51  N.  W.  335. 

Tennessee. —  Fanning  v.  Fly,  2  Coldw.  486, 
488. 

Texas. —  Dallas  v.  Beeman,  18  Tex.  Civ. 
App.  335,  339,  45  S.  W.  626.  See  also  Beal 
V.  Alexander,  6  Tex.  531,  541. 

Utah.—  Wescott  v.  Eecles,  3  Utah  258,  264, 
2  Pac.  525. 

Wisconsin. —  Bergeron  v.  Hobbs,  96  Wis. 
641,  654,  71  N.  W.  1056,  65  Am.  St.  Rep. 
85. 

United  States. —  In  re  Von  Borcke,  94  Fed. 
352. 

See  also  Bouvier  L.  Diet,  [quoted  in  Peter- 
son V.  Taylor,  15  Ga.  483,  484,  60  Am.  Dec. 
705;  Hastay  v.  Bonness,  84  Minn.  120,  125, 
86  N.  W.  896;  In  re  Conant,  43  Oreg.  530, 
534,  73  Pae.  1018;  Townsend  v.  Sparks,  50 
S.  C.  380,  384,  27  S.  E.  801 ;  Archer  v.  Long, 
46  S.  C.  292,  294,  24  S.  E.  83]. 

"A  bill  in  chancery  is  said  to  be  filed,  when 
it  is  delivered  to  the  clerk,  and  he  states 
the  day  when  it  was  brought  into  his  office, 
numbers  it,  and  receives  it  into  his  cus- 
tody." Phillips  V.  Beene,  38  Ala.  248,  251 
[citing  1  Daniell  Ch.  PI.  &  Pr.  454].  In  the 
English  chancery  practice  a  bill  is  not  deemed 
filed  until  it  receives  the  proper  indorsement 
of  the  clerk.  Mutual  L.  Ins.  Co.  v.  Phinney, 
76  Fed.  617,  621,  22  C.  C.  A.  425  [citing  Pin- 
ders  V.  Yager,  29  Iowa  468;  Amy  v.  Shelby 
County,  1  Fed.  Cas.  No.  345,  1  Flipp.  104; 
Daniell  Ch.  Pr.  &  PI.  (6th  Am.  ed.)  399; 
Foster  Fed.  Pr.   (2d  ed.)   598]. 

As  applied  to  telegrams,  the  word  might 
be  construed  to  mean  only  such  messages  as 
the  company  chose  to  accept  and  file  for 
transmission.  In  its  strict  sense,  it  would 
■  not  include  even  messages  received  and  sent 
at  once  before  filing.  Trenton,  etc.,  Turn- 
pike Co.  V.  American,  etc.,  Commercial  News 
Co..  43  N.  J.  L.  381,  385. 

Place   of   delivery  to   clerk. —  In  order  to 
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carries  with  it  the  idea  of  permanent  preseiTation  ;  becoming  part  of  the  perma- 
nent records  of  the  public  office  where  it  is  filed,^  and  includes  the  idea  that  the 
paper  is  to  remain  in  its  proper  order  on  the  file  in  tlie  office.^'     (See  Filing.) 

Filiation.     See  Bastards. 

Filing.^  Delivery  of  a  paper  to  the  proper  officer  to  be  kept  on  file ; " 
placing  and  leaving  a  paper  among  the  files ;  ^^  placing  a  paper  in  the  proper 
official  custody ;''  presenting  a  paper  at  the  proper  office  and  leaving  it  there, 
deposited  with  the  papers  in  such  office ; "  placing  a  paper  in  the  proper  official's 
custody  by  the  party  charged  with  this  duty,  and  tlie  making  of  the  proper 
indorsement  by  the  officer ;  ^  receiving  a  paper  into  custody,  and  giving  it  a 


be  filed  with  the  clerk,  a  paper  must  be  de- 
livered to  him  in  his  oflSce,  where  the  law  re- 
quires him  to  keep  his  books  and  files,  and 
to  receive  and  file  papers.  Matter  of  Norton, 
25  Misc.  (N.  Y.)  48.  49,  53  N.  Y.  Suppl.  924 
Iciting  Hathaway  v.  Howell,  54  N.  Y.  97]. 

48.  Medland  v.  Linton,  60  Nebr.  249,  256, 
82  N.  W.  866  [_citing  Pfirmann  v.  Henkel,  1 
111.  App.  145;  Gorham  v.  Summers,  25  Minn. 
81;  People  v.  Peek,  67  Hun  (N.  Y.)  560,  22 
N.  Y.  Suppl.  576;  Century  Diet.;  Rapalje 
&    L.    L.   Diet.];    People   v.    Peck,    67    Hun 

(N.  Y.)  560,  570,  22  N.  Y.  Suppl.  576 
[citing  Century  Diet.;  Rapalje  &  L.  L.  Diet.]. 
"Filed"  has  a  broader  signification  than 
the  mere  indorsement  to  that  effect.  Fulker- 
son  V.  Houts,  55  Mo.  301,  302  [quoted  in  Pope 
V.  Thomson,  66  Mo.  661,  662;  Johnson  v. 
Hodges.  65  Mo.  589,  590]. 

49.  Bergeron  v.  Hobbs,  96  Wis.  641,  643, 
71  N.  W.  1056,  65  Am.  St.  Kep.  85  [citing 
Bouvier  L.  Diet.]. 

50.  "Filing"  distinguished  from  "docket- 
ing" in  14  dye.  823  note  18. 

"  Filing  "  distinguished  from  "  entering  of 
record." — These  expressions  are  not  synony- 
mous. They  are  nowhere  so  used,  but  al- 
ways convey  distinct  ideas.  "  Filing  "  origi- 
nally signified  placing  papers  in  order  on  a 
thread  or  wire  for  safe-keeping.  In  this 
country  and  at  this  day  it  means,  agreeably 
to  our  practice,  depositing  them  in  due  order 
in  the  proper  office.  Entering  of  record  uni- 
formly implies  writing.  Naylor  v.  Moody, 
2  Blackf.  (Ind.)  247,  248.  See  also  State 
V.  Lamm,  9  ,S.  D.  418,  419,  69  N.  W.  592 
[citing  Anderson  L.  Diet.],  where  it 'is  said: 
"  There  is,  however,  a  marked  distinction  be- 
tween entering  a  paper  of  record  and  filing 
the  same." 

"Filing"  distinguished  from  "service"  in 
Boyd  V.  Burrel,  60  Cal.  280,  282. 

"  Filing  "  within  the  meaning  of  the  fee  bill 
giving  the  clerk  of  the  federal  courts  certain 
fees  for  filing  and  entering  every  declaration, 
etc.,  see  Amv  v.  Shelby  County,  1  Fed.  Cas. 
No.  345,  1   Plipp.   104. 

51.  Noyes  v.  Guy,  2  Indian  Terr.  205,  213, 
48  S.  W.  1056;  Beebe  v.  Morrell,  76  Mich. 
114,  42  N.  W.  1119,  15  Am.  St.  Rep.  288; 
Bouvier  L.  Diet,  [quoted  in  McClellan  v. 
Tootle,  3  Indian  Terr.  325,  329,  58  S.  W. 
555]. 

52.  Pfirmann  v.  Henkel,  1  111.  App.  145,  152 
[quoted  in  Merirlian  Nat.  Bank  v.  Hoyt,  etc., 
Co.,  74  Miss.  221.  226,  21  So.  12,  60  Am.  St. 
Rep.  504,  36  L.  R.  A.  796]. 


53.  Naylor  v.  Moody,  2  Blackf.  (Ind.)  247, 
248;  Demers  i;.  Cloud  County,  5  Kan.  App. 
271,  47  Pac.  567,  569. 

The  modern  method  of  filing  papers  is  to 
place  them  in  the  official  custody  of  the 
proper  officer  to  be  kept  as  a  permanent  rec- 
ord, and  the  making  of  an  indorsement 
thereon  by  the  officer  of  the  time  they  were 
received  (Wilkinson  v.  Elliott,  43  Kan.  590, 
595,  23  Pac.  614,  19  Am.  St.  Rep.  158), 
but  "  though  the  ancient  mode  of  filing  papers 
has  gone  into  disuse,  the  phraseology  of  the 
ancient  practice  is  retained  in  the  common  ex- 
pressions '  to  file,'  '  to  put  on  file,'  '  to  take 
off  the  files,'  &c.,  from  '  filum,'  the  thread, 
string,  or  wire  used  in  ancient  practice  for 
connecting  the  papers  together  "  ( Holman  v. 
Chevaillier,  14  Tex.  337,  339 ) . 

In  matters  of  practice,  the  word  "  filing " 
is  very  commonly  used  to  express  the  duty 
of  b'tinging  to  the  proper  office,  as  the  case 
may  be,  writs,  pleadings,  affidavits  and  other 
such  matters  for  safe  custody,  or  enrolment. 
The  duty  of  filing  in  this  sense  may  be  prop- 
erly considered  as  included  under  the  word 
"  returning."  Hunter  v.  Caldwell,  10  Q.  B. 
69,  81,  12  Jur.  285,  59  E.  C.  L.  69. 

54.  Tregambo  v.  Comanche  Mill,  etc.,  Co., 
57  Cal.  501,  506  [quoted  in  Mutual  L.  Ins. 
Co.  V.  Phinney,  76  Fed.  617,  620,  621,  22 
C.  C.  A.  425]. 

55.  Medland  v.  Linton,  60  Nebr.  249,  255, 
25C,  82  N.  W.  866;  Stone  v.  Crow,  2  S.  D. 
525,  528,  51  N..W.  335  [citing  Fulkerson  v. 
Houts,  55  Mo.  301;  Bouvier  L.  Diet.].  See 
also  Jones  v.  Bowman,  10  Wyo.  47,  53,  65 
Pac.  1002. 

Distinguished  from  the  indorsement. — It  has 
been  said  that  the  word  "  filing  "  is  generally 
used  to  describe  the  indorsement  on  a  paper 
of  the  day  when  it  is  left  at  a  public  office 
(Lent  V.  New  York,  etc.,  R.  Co.,  130  N.  Y. 
504,  509,  29  N.  E.  988.  See  also  Jones  v. 
Wells,  3  Tex.  App.  Civ.  Cas.  §  94)  ;  but  the 
filing  is  the  actual  delivery  of  the  paper  to 
the  clerk  without  regard  to  any  action  that 
he  may  take  thereon  (Grubbs  p.  Cones,  57 
Mo.  83,  84  [quoted  in  State  v.  Hockaday,  98 
Mo.  590,  593,  12  S.  W.  246]),  and  does  not 
consist  of  the  marking  put  on  it  by  the  clerk, 
but  in  placing  it  as  a  permanent  record  in 
the  office  or  case  where  it  belongs  (Bettison 
t>.  Budd,  21  Ark.  578,  580  [citing  State  v. 
Gowen.  12  Ark.  62;  Keath  v.  Berkiev,  7  Ark. 
469 ;  Thompson  v.  Foster,  6  Ark.  2081 ) .  In- 
deed the  indorsement  of  the  fact  of  filing  is 
only  evidence  that  such  filing  has  been  made 
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pkee  atnong  other  papers;^  the  act  of  either  party  bringing  the  paper  and 
depositing  it  with  the  officer  for  keeping,  or  the  act  of  the  officer  in  folding, 
endorsing  and  putting  up  the  paper.^'  (Filing:  For  Purpose  of  Record,  see 
Assignments  Foe  Benefit  of  Ceeditoes  ;  Chattel  Moetgages  ;  Deeds  ;  Judg- 
ments ;  Liens  ;  Mechanics'  Liens  ;  Moetgages  ;  Kecords  ;  Sales.) 

FILIUS  CONSTAT  ESSE  IN  FAMILIA  PATRIS  ET  NON  MATRIS.  A  maxim  mean- 
ing "  A  son  appears  to  be  in  the  family  of  the  father  and  not  of  the  mother."  ^ 

FILIUS  IN  UTERO  MATRIS  EST  PARS  VISCERUM  MATRIS.  A  maxim  meaning 
"  A  son  in  the  mother's  womb  is  part  of  the  mother's  vitals."  ^ 

FILIUS  NULLIUS.     See  Bastaeds. 

Fill.  To  so  occupy  that  no  space  remains;*"  to  hold,  as  an  office;"  to 
pay ;  to  promise  to  pay.'^  (To  Fill :  Blanks,  see  Alteeation  of  Insteuments  ;, 
Bonds  ;  Commeecial  Papee  ;  Deeds  ;  Foegeet.) 

Fill  a  prescription.  To  furnish,  prepare,  and  combine  the  requisite  drugs, 
in  due  proportion  as  prescribed.*^    (See,  generally.  Physicians  and  Suegeons.) 

Filled,  a  technical  term  used  by  manufacturers,  and  relates  to  the  process 
of  manufacture."* 


(Jacksonville  St.  R.  Co.  v.  Walton,  42  Fla. 
54,  61,  28  So.  59;  Oats  o.  State,  153  Ind.  436, 
438,  55  N.  E.  226  \(Ating  Powers  v.  State,  87 
Ind.  144;  Gorham  v.  Summers,  25  Minn.  81] ; 
State  V.  Heth,  60  Kan.  560,  563,  57  Pac. 
108;  In  re  Dewar,  10  Mont.  426,  437,  25 
Pac.  1026;  Bishop  v.  Cook,  13  Barb.  (N.  Y.) 
326,  329;  King  v.  Penn,  43  Ohio  St.  57, 
61,  1  N.  E.  84;  Nimmons  v.  Westfall,  33 
Ohio  St.  213,  223;  Haines  v.  Lindsey,  4  Ohio 
88,  89,  19  Am.  Dec.  586;  Starkweather  v. 
Bell,  12  S.  D.  146,  152,  80  N.  W.  183)  ;  and 
but  one  evidence  thereof  (Franklin  County 
1!.  State,  24  Fla.  55,  62,  3  So.  471,  12  Am. 
St.  Rep.  183  Iciting  Willingham  v.  State,  21 
Fla.  761]).  See  also  Nimmons  v.  Westfall, 
33  Ohio  St.  213,  221  [citing  Haines  v.  Lind- 
sey, 4  Ohio  88,  19  Am.  Dec.  586] .  See  also  3 
Cyc.  131  note  6. 

56.  State  v.  Lamm,  9  S.  D.  418,  420,  69 
N.  W.  592  [quoting  Anderson  L.  Diet.,  and 
citing  Bouvier  L.  Diet.;  Webster  Diet.]. 

57.  Abbott  L.  Diet,  [quoted  in  State  v. 
Lewis,  49  La.  Ann.  1207,  1211,  22  So.  327; 
In  re  Conant,  43  Oreg.  530,  535,  73  Pac. 
1018]. 

"The  origin  of  the  term  indicates  very 
clearly,  that  the  filing  of  a  paper  can  only 
be  effected  by  bringing  it  to  the  notice  of 
the  officer,  who  anciently  put  it  upon  the 
'  string '  or  '  wire.'  Accordingly,  we  find  that 
filing  a  paper  is  now  understood  to  consist 
in  placing  it  in  the  proper  official  custody, 
on  the  part  of  the  party  charged  with  the 
duty  of  filing  the  paper,  and  the  making  of 
the  appropriate  endorsement  by  the  officer." 
Phillips  V.  Beene,  38  Ala.  248,  251  [citvng 
Holman  v.  Chevaillier,  14  Tex.  337;  Bouvier 
L.  Diet.;  Burrill  L.  Diet.;  Marriott  L.  Diet.; 
Tomlin  L.  Diet.]  See  also  City  St.  Imp.  Co. 
i:  Babcock,  (Cal.  1902)  68  Pac.  584,  585  [(Ating 
Tregambo  v.  Comanche  Mill,  etc.,  Co.,  57  Cal. 
501];  Demers  v.  Cloud  County,  5  Kan.  App. 
271,  47  Pac.  567,  569. 

The  word  "  filing,"  in  connection  with  other 
words,  has  often  received  judicial  interpreta- 
tion; as  for  example  as  used  in  the  following 
phrases:  "Filing  a  claim"  (see  Erwin  v. 
McGuire,  44  Ala.  499,  504;  Phillips  v.  Beene, 


38  Ala.  248,  251;  Justice  v.  Gallert,  131 
N.  C.  393,  395,  42  S.  E.  850);  "filing  an 
administrator's  bond  "  ( see  Cullen  v.  Miller, 
9  N.  Y.  Leg.  Obs.  62,  64)  ;  "filing  an  afii- 
davit"  (see  Adams  v.  Goodwin,  99  Ga.  138, 
25  S.  E.  24)  ;  "  filing  certificates"  (see  Med- 
land  V.  Linton,  60  Nebr.  249,  255,  82  N.  W. 
866 ) ;  filing  "  in  the  office  of  the  clerk  " 
(see  Matter  of  Norton,  25  Misc.  (N.  Y.)  48, 
49,  53  N.  Y.  Suppl.  924)  ;  "  filing  of  articles' 
of  consolidation  "  ( see  State  v.  Chicago,  etc.,. 
R.  Co.,  145  Ind.  229,  237,  43  N.  E.  226)  ; 
"  filing  telegraph  despatches  "  ( see  Trenton„ 
etc..  Turnpike  Co.  v.  American,  etc..  Com- 
mercial News  Co.,  43'  N.  J.  L.  381,  385)  ; 
"filing  the  resolution"  (see  Ex  p.  Thorne, 
L.  E.  8  Ch.  722,  726). 

58.  Trayner  Leg.  Max.  [citing  Fraser  Par. 
&  Ch.  99]. 

59.  Wharton  L.  Lex. 

60.  English  L.  Diet. 

When  it  may  mean  an  embankment  see 
Anderson  v.  Birmingham  Mineral  R.  Co.,  109 
Ala.  128,  129,  19  So.  519. 

The  term  "  filling  "  has  a  well  settled  mean- 
ing among  civil  engineers  and  contractors  in 
that  line  of  business.  It  means  to  be  filled 
with  clay,  sand,  clean  earth,  or  any  solid, 
imperishable  material.  Levy  v.  Chicago,  113 
111.  650,  653.  The  term  has  acquired  an 
elastic  quality,  and  in  business  directions  is 
often  used  loosely.  U.  S.  v.  Pinney,  etc.,  Co., 
105  Fed.  934,  936,  45  C.  C.  A.  138. 

61.  English  L.  Diet. 

"  Fill  up  such  vacancy,"  etc.,  see  Johnston 
V.  Wilson,  2  N.  H.  202,  204,  9  Am.  Dec. 
50. 

62.  Bangor  Bridge  Co.  v.  McMahon,  10  Me. 
478,  480,  thus  construed  in  a  subscription  for 
shares  whereby  the  subscriber  agreed  to  pay 
and  "  fill "  the  number  of  shares  of  stock 
against   his   name. 

63.  Ray  v.  Burbank,  61  Ga.  505,  512,  34 
Am.  Rep.   103. 

64.  U.  S.  f.  Pinney,  etc.,  Co.,  105  Fed.  934, 
935,  45  C.  C.  A.  138. 

The  term  is  also  employed  to  a  certain 
extent  by  the  commission  merchant  or  by  the 
importer  who  is  naturally  familiar  with  the 
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Filly,  a  young  mare  or  filly  ;  a  wanton  girl ;  a  young  horse  ;  especially  a 
youns:  mare ;  a  female  colt ;  a  lively,  roistering,  or  wanton  girl.^ 

FILTER.     To  purify  or  defecate." 

Filth.     Anytliing  that  soils  or  defiles;  foul,  ofiFensive  matter." 

Filtration.  The  act  or  process  of  filtering;  the  mechanical  separation  of 
a  liquid  from  the  dissolved  particles  floating  in  it.^ 

FILUM.  An  imaginary  thread  or  line  passing  through  the  middle  of  a  stream 
or  road.''     (See,  generally,  Bodndaeies.) 

Final.™  In  its  ordinary  signification,  last ; "  that  which  absolutely  ends  or  con- 
cludes a  matter ;"  precluding  further  controversy  on  the  question  passed  upon ;" 
that  which  terminates  or  ends  a  matter  or  proceeding ;  '^*  not  absolutely,  however.'"' 


method  of  manufacture  by  which  the  goods 
which  he  sells  are  presented  to  the  public. 
TJ.  S.  V.  Finney,  etc.,  Co.,  105  Fed.  934,  935, 
45  C.  C.  A.  138. 

"Filled  cheese"  includes  all  substances 
made  of  milk  or  skimmed  milk  with  the  ad- 
mixture of  butter,  animal  oils  or  fats,  vege- 
table or  any  other  oils,  or  compounds  for- 
eign to  such  milk,  and  made  in  imitation 
or  semblance  of  cheese.  29  U.  S.  St.  at  L.  253 
[U.  S.  Comp.  St.    (1901)    p.  2236]. 

"Filled  cotton  goods,"  in  England,  was 
formerly  "  synonymous  with  'weighted  goods,' 
and  meant  that  the  interstices  of  the  fabric 
were  loaded  or  weighted  with  foreign  sub- 
stances. .  .  .  The  interstices  of  cotton  cloth 
are  also  necessarily  filled  in  order  to  finish 
or  prepare  the  goods  for  the  purposes  for 
which  they  are  designed,  and,  when  thus 
filled,  the  completed  goods  contain  no  ele- 
ment of  deception."  U.  S.  v.  Pinney,  etc.,  Co., 
105  Fed.  934,  935,  45  C.  C.  A.  138. 

65.  Webster  Diet,  \_quotei  in  Lunsford  v. 
State,  1  Tex.  App.  448,  450,  28  Am.  Rep. 
4U]. 

66.  Pendleton  v.  Saunders,  19  Oreg.  9,  22, 
24  Pac.  506,  as  by  causing  liquor  to  pass 
through  a  porous  substance  which  retains  the 
feculent  matter. 

67.  Century  Diet. 

Authority  to  compel  the  occupiers  of  prem- 
ises to  remove  all  "  dust,  ashes,  rubbish,  filth, 
manure,  dung,  and  soil  "  from  the  premises  is 
confined  to  things  in  the  nature  of  manure, 
and  does  not  give  authority  for  a  by-law  to 
compel  removal  of  snow.  Reg.  v.  Wood,  5 
E.  &  B.  49,  55,  3  Wkly.  Rep.  419,  85  E.  C.  L. 
49. 

68.  Pendleton  f.  Saunders,  19  Oreg.  9,  22, 
24  Pac.  506. 

69.  As  in  the  phrases  "fllum  aquw," 
"plum  vice;"  or  along  the  edge  or  border,  as 
in  "filum  forestm."    Black  L.  Diet. 

The  term  has  been  illustrated  by  the  ex- 
pression "  up  to  the  extreme  filum  of  the 
Plaintiff's  property."  Woodyer  v.  Hadden,  5 
Taunt.  125,  134,  14  Rev.  Eep.  706,  1  E.  C.  L. 
74. 

Filum  aquse  is  defined  to  be  "  the  middle  of 
a  river "  ( Ingvaham  «.  Wilkinson,  4  Pick. 
(Mass.)  268.  "273,  16  Am.  Dec.  342.  See 
Adams  r.  Peise,  2  Conn.  481,  483;  In  re  Ips- 
wich, 24  Pick.  (Mass.)  343,  344;  Claremont 
V.  Carlton,  2  N.  H.  369,  371,  9  Am.  Dec.  88; 
Arnold  v.  Mundy,  6  N.  J.  L.  1,  67,  10  Am, 
Dec.  356;  Child  v.  Starr,  4  Hill  (N.  Y.)   369, 


382;  Canal  Com'rs  v.  People,  5  Wend.  (N.  Y.) 
423,  430;  People  v,  Piatt,  17  Johns  (N.  Y.) 
195,  210,  8  Am.  Dec.  382;  Williams  v.  Bu- 
chanan, 23  N.  C.  535,  539,  35  Am.  Dec.  760; 
Tyler  v.  Wilkinson,  24  Fed.  Cas.  No.  14,312, 
4*  Mason  397,  400),  or  "the  thread  of  a 
stream"  (Knight  t).  Wilder,  2  Cush.  (Mass.) 
199,  207,  48  Am.  Dec.  660). 

Filum  viae  is  defined  to  be  the  thread  or 
middle  line  of  a  road.     Black  L.  Diet. 

Filum  forests  is  the  border  of  the  forest. 
Black  L.  Diet. 

70.  "The  word  'final'  has  a  well  under- 
stood and  accepted  meaning."  Pittsburgh, 
etc.,  R.  Co.  v.  Gillespie,  158  Ind.  454,  458, 
63  N.  E.  845. 

71.  Johnson  v.  New  York,  1  N.  Y.  Suppl. 
254,  255. 

72.  Rondeau  v.  Beaumette,  4  Minn.  224, 
228   [citing  Burrill  L.  Diet.]. 

"Final  and  conclusive"  see  Carter  v. 
Sonoma  County  Super.  Ct.  138  Cal.  150,  70 
Pac.  1067;  Lambert  v.  Bates,  137  Cal.  676, 
70  Pac.  777;  Tyler  v.  Connolly,  65  Cal.  28, 
31,  2  Pac.  414;  Vigo  County  v.  Davis,  138 
Ind.  503,  508,  36  N.  B.  141,  22  L.  R.  A.  515; 
Hammond  v.  Ridgely,  5  Harr.  &  J.  (Md.)  245, 
268,  9  Am.  Dec.  522;  Ackerman  v.  Tavlor,  9 
N.  J.  L.  65,  69;  In  re  New  York,  49' N.  Y. 
150,  154;  People  v.  Kingston,  53  N.  Y.  App. 
Div.  58,  60,  65  N.  Y.  Suppl.  590;  People  v. 
Canal  Board,  7  Lans.  (N.  Y.)  220,  223; 
Mussina  v.  Hertzog,  5  Binn.  (Pa.)  387,  389; 
Barker  v.  Edger,  [1898]  A.  C.  748,  753,  67 
li,  J.  C.  P.  115,  79  L.  T.  Rep.  N.  S.  151 ;  Reg. 
V.  Bridge,  24  Q.  B.  D.  609,  611,  17  Cox  C.  C. 
66,  54  J.  P.  629,  59  L.  J.  M.  C.  49,  62  L,  T. 
Rep.  N.  S.  297,  38  Wklv.  Rep.  464;  Death 
V.  Harrison,  L.  R.  6  Exeh.  15,  19,  40  L.  J. 
Exch.  26,  23  L.  T.  Rep.  N.  S.  495. 

73.  Pittsburgh,  etc.,  R.  Co.  v.  Gillespie, 
158  Ind.  454,  63  N.  E.  845  [quoting  Century 
Diet.,  and  citing  In  re  New  York,  49  N.  Y. 
150]. 

74.  Rondeau  v.  Beaumette,  4  Minn.  224, 
228. 

75.  Rondeau  v.  Beaumette,  4  Minn.  224, 
228   [citing  Burrill  L.  Diet.]. 

"Final,  unless  appealed  against"  see  Reg. 
V.  Hunt,  6  E.  &  B.  408,  413,  88  E.  C.  L.  408, 

"  Final,  without  exception  or  appeal "  see 
Williams  v.  Danziger,  91  Pa.  St.  232,  233 
[citing  McCahan  v.  Reamey,  33  Pa.  St. 
535]. 

"When  expressly  made  final"  see  Sharon 
V.  Hill,  26  Fed.  337,  390,  11  Sawy.  291. 
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Sometimes  it  may  mean  Conolusive,"  q.  v.  As  applied  to  a  judgment  or 
judicial  award,  it  has  a  techiucal,  fixed,  and  appropriate  meaning ;  it  denotes 
the  essential  character,  not  the  mere  consequences,  of  the  order ;  it  is  used  in 
contradiction  to  "interlocutory."'"'  (Final:  Account  —  Of  Executor  or  Admin- 
istrator, see  Executors  and  Administbatoes  ;  Of  Guardian,  see  Guardian 
AND  Ward  ;  Of  Receiver,  see  Receivers  ;  Of  Trustee,  see  Trusts.  Avi^ard,''*  see 
Arbitration  and  Award.  Costs,  see  Costs.  Destination,'''  see  Marine  Insur- 
ance. Hearing^"  of  Cause,  see  Equity.  Judgment  or  Decree '^  —  In  General, 
see  Equity  ;  Judgments  ;  As  Affecting  Right  of  Review  see  Appeal  and 
Error;  Justices  of  the  Peace;  On  Certiorari,  see  Certiorari;  To  Bar  Subse- 
quent Action,  see  Judgments.  Passage,^'  see  Statutes.  Port,*^  see  Marine 
Insurance.  Process,  see  Executions.  Sailing,"  see  Shipping.  Settlement^' — 
Of  Executor  or  Administrator,  see  Executors  and  Administrators  ;  Of  Guardian, 
see  Guardian  and  Ward  ;  Of  Receiver,  see  Receivers  ;  Of  Trustee,  see  Trusts. 
See  also  Event.) 

Finally.     At  the   end  or  conclusion ;   ultimately ;   at  last ;  lastly.^*    (See 
Final.) 


76.  Pittsburgh,  etc.,  R.  Co.  v.  Gillespie, 
158  Ind.  454,  63  N.  E.  845. 

77.  State  v.  Wood,  23  N.  J.  L.  560,  561. 
"Final  decision"  see  MeGehee  v.  Mathia, 

21  Ark.  40,  55;  Moore  v.  Mayfleld,  47  111.  167, 
169 ;  Ashton  v.  Thompson,  28  Minn.  330,  334, 
9  N.  W.  876;  Anderson  v.  Cortlandt  School 
Dist.  No.  15,  89  N.  Y.  App.  Div.  231,  234, 
85  N.  Y.  Suppl.  943;  Mannix  v.  Hamilton 
County,  43  Ohio  St.  210,  211,  1  N.  E.  322; 
Eeg.  V.  Napton,  2  Jur.  N.  S.  1138,  1139,  25 
L.  J.  Q.  B.  296,  4  Wkly.  Eep.  561. 

"  Final  determination "  see  Dean  v.  Mar- 
schall,  90  Hun  (N.  Y.)  335,  339,  35  N.  Y. 
Suppl.  724;  Swarthout  v.  Curtis,  4  N.  Y.  415, 
416. 

"  Final  disposition  "  see  Colcord  v.  Fletcher, 
50  Me.  398,  401  [citing  Lincoln  v.  Whitten- 
ton  Mills,  12  Mete.  (Mass.)  31;  Waite  v. 
Barry,  12  Wend.  (N.  Y.)  377] ;  Ex  p.  Russell, 
13  Wall.  (U.  S.)  664,  667,  20  L.  ed.  632; 
In  re  Brightman,  4  Fed.  Cas.  No.  1,878,  14 
Blatchf.    130). 

"  Final  order  aflfecting  a  substantial  right " 
see  Collins  v.  Case,  25  Wis.  651,  653;  Ball- 
ston  Spa  Bank  v.  Milwaukee  Mar.  Bank,  18 
Wis.  490,  491  [citing  Livingston  v.  Swift, 
23  How.  Pr.  (N.  Y.)  1;  In  re  Fleming,  16 
Wis.  70]. 

In  connection  with  other  words  the  word 
"  final "  has  often  received  judicial  interpre- 
tation; as  for  example  as  used  in  the  fol-, 
lowing  phrases:  "Final  adjustment"  (see 
Lexington,  etc.,  R.  Co.  v.  Ford  Plate  Glass 
Co.,  84  Ind.  516,  520;  Copper  v.  Metzger,  74 
Ind.  544,  551);  "final  appeal"  (see  Lofft 
184)  ;  "final  balance"  (see  Capehart  v.  Lo- 
gan, 20  Minn.  442,  445 )  ;  "  final  consumma- 
tion "  (see  In  re  King,  3  Fed.  839,  840); 
"  final  distribution  "  ( see  Rogers  «.  Gillett, 
56  Iowa  266,  268,  9  N.  W.  204)  ;  "  final  divi- 
sion "  (see  In  re  Wilkins,  18  Ch.  D.  634,  637, 
50  L.  J.  Ch.  774,  45  L.  T.  Rep.  N.  S.  244,  29 
Wkly.  Rep.  911);  "final  estimate"  (see 
U.  S.  V.  Venable  Constr.  Co.,  124  Fed.  267, 
272);  "final  sentence"  (see  U.  S.  v.  The 
Peggy,  1  Craneh  (U.  S.)  103,  109,  2  L.  ed.  49). 

78.  "Final  award"  see  9  Vict.  c.  4,  §  44. 


79.  "Final  destination"  see  Beddall  v. 
British,  etc..  Mar.  Ins.  Co.,  21  N.  Y.  Suppl. 
709,  711. 

80.  "Final  hearing"  see  Bryant  v.  Rich, 
106  Mass.  180,  192,  8  Am.  Rep.  311;  Beery  v. 
Irick,  22  Gratt.  (Va.)  484,  489,  12  Am.  Rep. 
539;  Vannevar  v.  Bryant,  21  Wall.  (U.  S.) 
41,  43,  22  L.  ed.  476;  Home  L.  Ins.  Co.  v. 
Dunn,  19  Wall.  (U.  S.)  214,  219,  22  L.  ed. 
68;  Osborn  v.  Osborn,  5  Fed.  389,  390,  2 
McCrary  455;  Akerly  v.  Vilas,  1  Fed.  Cas. 
No.  119,  1  Abb.  284,  288,  2  Biss.  110;  1  Cyc. 
910  note  14. 

81.  "Final  judgment"  or  "final  decree" 
see  Kelley  v.  Stanberry,  13  Ohio  408,  421; 
Crawford  v.  Haller,  111  U.  S.  796,  797,  4 
S.  Ct.  697,  28  L.  ed.  602 ;  Holmes  v.  Jennison, 
14  Pet.  (U.  S.)  540,  562,  614,  10  L.  ed.  579, 
618;  Weston  v.  Charleston,  2  Pet.  (U.  S.) 
449,  470,  7  L.  ed.  481;  Hayford  v.  Griffith, 
11  Fed.  Cas.  No.  6,263,  3  Blatchf.  34. 

82.  "Final  passage"  see  State  v.  Buckley, 
54   Ala.   599,   613. 

83-  "Final  port"  see  U.  S.  v.  Barker,  24 
Fed.  Cas.  No.  14,516,  5  Mason  404,  406; 
Moore  v.  Taylor,  1  A.  &  E.  25,  29,  28  E.  C.  L. 
37  [citing  Inglis  v.  Vaux,  3  Campb.  437]. 

84.  "Final  sailing"  see  Roelandts  v.  Har- 
rison, 2  C.  L.  R.  995,  9  Exch.  444,  449,  23 
L.  J.  Exch.  169,  25  Eng.  L.  &  Bq.  470 ;  Price 
V.  Livingstone,  9  Q.  B.  D.  679,  681,  682,  5 
Aspin.  13,  53  L.  J.  Q.  B.  118,  47  L.  T.  Rep. 
N.  S.  629  [citing  Hudson  v.  Bilton,  6  E.  & 
B.  565,  2  Jur.  N.  S.  784,  26  L.  J.  Q.  B.  27, 
88  E.  C.  L.  565]  ;  Sailing  Ship  Garston  Co. 
V.  Hickie,  15  Q.  B.  D.  580,  586,  5  Aspin.  499, 
53  L.  T.  Rep.  N.  S.  795. 

85.  "Final  settlement"  see  Pomeroy  v. 
Mills,  37  N.  J.  Eq.  578,  580  [citing  Stevenson 
V.  Phillips,  21  N.  J.  L.  70] ;  Sims  r.  Waters, 
65  Ala.  442,  445;  Dickerson  v.  Robinson,  6 
N.  J.  L.  195,  206,  10  Am.  Dec.  396;  Richards' 
Case,  6  Serg.  &  R.  (Pa.)  462,  465. 

86.  Century  Diet. 

"Finally  determined"  see  Rex  v.  Plow- 
right,   3   Mod.   94,   95. 

"Finally  recover"  see  Fisk  v.  Gray,  lOO- 
Mass.  191,  193. 
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Financial  member.  As  applied  to  a  fraternal  order,  a  member  who  pays 
his  dues  and  assessments  regularly.*'' 

Financier,  a  term  sometimes  applied  to  an  officer  of  a  lodge  who  performs 
the  duties  usually  appertaining  to  a  secretary.^ 

FlND.^  In  its  primary  meaning,  to  come  to ;  to  meet ;  and  hence  to  reach  ; 
to  attain  to ;  to  arrive  at  ;'*  to  discover.'*  It  may  mean  to  supply,  to  furnish.'* 
In  law,  to  ascertain  by  judicial  inquiry ;  '*  to  determine  a  controversy  in  favor 
of  one  of  the  parties,'*  as  to  "find  for  the  plaintiff.'"^  (See  Deteemine; 
Determined  ;  Establish.) 

FINDER  OF  PROPERTY.     See  Finding  Lost  Goods. 

Finding.  The  decision  of  a  judge,  arbitrator,  jury,  or  referee ; "  a  term 
universally  used  by  the  profession  and  by  the  courts  as  meaning  the  decision  of 
a  trial  court  upon  the  facts."  (Finding  :"*  As  Part  of  Kecord,  see  Appeal  and 
Ebeoe.  By  Arbitrator,  see  Aebiteation  and  Awaed.  By  Commissioner,  see 
Eminent  Domain.  By  Conrt,  see.TEiAL.  By  Intermediate  Appellate  Court,  see 
Appeal  and  Ereoe.  By  Interstate  Commerce  Commission,  see  Commeece.  By 
J  ury,  see  Trial.  By  Master  or  Commissioner,  see  Equity.  By  Eef eree  —  In 
General,  see  Reeeeences  ;  In  Action  of  Book  Debt,  see  Accounts  and  Account- 
ing. On  Question  of  Boundary,  see  Boundaries.  Conformity  of  Judgment, 
see  Judgments.  Harmless  Error  in,  see  Appeal  and  Ebeoe.  In  Action  —  For 
Accounting,  see  Accounts  and  Accounting  ;  In  Aijd  of  Execution,  see  Executions. 
In  Bastardy  Proceeding,  see  Bastaeds.  Irregularities  or  Defects  as  Ground  For 
New  Trial,  see  New  Teial.  On  Inquisition  of  Lunacy,  see  Insane  Peesons. 
Eeview  in  Appellate  Court,  see  Appeal  and  Eeror.     Special,  see  Trial.) 


"Finally  recovered"  see  George  v.  Pang- 
born,  6  Allen    (Mass.)    243. 

"  Finally  settled "  see  McGrew's  Appeal, 
14  Serg.  &  E.  (Pa.)  396,  397;  Carpenter's 
Appeal,  11  Wkly.  Notes  Cas.   (Pa.)    162. 

87.  Meyer  v.  American  Star  Order,  2 
N.   Y.  Suppl.  492. 

88.  Baekdahl  v.  Grand  Lodge  A.  O.  U.  W., 
46  Minn.  61,  64,  48  N.  W.  454. 

89.  " '  To  find,'  .  .  .  '  coincides  in  origin  with 
■venio,'  but  in  sense  with  invenio.  And 
"the  literal  signification  of  '  invenio '  is  to 
<come  upon,  to  get  at."  Webster  Diet. 
'[quoted  in  Carter  v.  Youngs,  42  N.  Y.  Super. 
Ct.  169,  172]. 

"Found,"  the  past  participle  of  "find," 
has  been  construed  in  Tower  v.  Tower,  18 
Pick.  (Mass.)  262,  263;  Spear  v.  Bicknell,  .5 
Mass.  125,  131;  State  v.  Bellows,  62  Ohio 
St.  307,  309,  56  N.  E.  1028;  Smith  v.  Hick- 
man, 14  Pa.  Super.  Ct.  46,  51 ;  Doe  v.  Franks, 
2  C.  &  K.  678,  679,  61  E.  C.  L.  678;  Jowett 
V.  Spencer,  1  Exch.  647,  648,  17  L.  J.  Exch. 
367. 

90.  Webster  Diet,  {.quoted  in  Carter  v. 
Youngs,  42  N.  Y.  Super.  Ct.  169,  172]. 

91.  Smith  V.  Hickman,  14  Pa.  Super.  Ct. 
46,  51. 

92.  Smith  v.  Hickman,  14  Pa.  Super.  Ct. 
46,  51.  See  also  Abbott  v.  Bates,  45  L.  J. 
C.  P.  117,  120,  33  L.  T.  Rep.  N.  S.  491,  24 
Wkly.  Kep.  101. 

"Find  a  buyer"  see  Flynn  v.  Van  Kleek, 
SI  Iowa  78,  80,  58  N.  W.  1091;  McCormick 
V.  Stephanv,  61  N.  J.  Eq.  208,  209,  48  Atl. 
25. 

"Find  help"  see  Ladd  «.  Patten,  66  Me. 
fl7,  98. 

"Find    the   expense   money"   see   Rich   v. 


Braxton,  158  U.  S.  375,  387,  15  S.  Ct.  1006, 
39  L.  ed.  1022. 

"  Finding  or  producing  a  purchaser "  see 
Baars  v.  Hyland,  65  Minn.  150,  152,  67  N.  W. 
1148. 

"  Finding  of  the  money  inclosed  "  see  Keren 
V.  Cashman,  (N.  J.  Ch.  1896)  33  Atl.  1055, 
1056. 

93.  State  v.  Bulkeley,  61  Conn.  287,  369, 
23  Atl.   186,   14  L.  R.  A.  657. 

"Find  and  establish  the  boundary  line  be- 
tween the  adjoining  lands  of  different  pro- 
prietors "  see  Weeks  v.  Trask,  81  Me.  127, 
131,  16  Atl.  413,  2  L.  R.  A.  532. 

"  Find  they  do  the  work  "  in  a  contract  for 
the  purchase  of  smoke  consumers  see  Garden 
City  Wire,  etc.,  Co.  ».  Kause,  67  111.  App. 
108,  110. 

94.  Black  L.  Diet. 

95.  Young  V.  Porter,  5  Yerg.  (Tenn.)  98, 
99. 

96.  Anderson  L.  Diet. 

97.  And  is  never  used  to  designate  the  de- 
cision of  the  supreme  court  upon  appeal. 
Williams  v.  Giblih,  86  Wis.  648,  57  N.  W. 
1111. 

A  finding  by  the  court  takes  the  place  of 
a  verdict  by  the  jury. —  Findings  are  said  to 
be  general  and  special.  In  other  words,  the 
court  finds  a  general  verdict  on  all  the  issues 
for  the  plaintiff  or  defendant,  or  it  finds  a 
special  verdict.  Rhodes  v.  U.  S.  National 
Bank,  66  Fed.  512,  514,  13  C.  C.  A.  612,  34 
L.  R.  A.  742. 

98.  Findings  see  12  Cyc.  53  note  2;  11 
Cyc.  410,  413  note  15,  488  note  34,  977;  8 
Cyc.  331  note  23;  7  Cyc.  491  note  25;  5  Cyc. 
275,  855,  972;  3  Cye.  172,  357,  428;  2  Cyc. 
616,  679  note  33. 
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CROSS-REFEREllVCBS 

For  Matters  Relating  to : 

Abandonment,  see  Abandonment. 

Appropriation  of  Lost  Property  as  Larceny,  see  Laeoeny. 

Estrays,  see  Animals. 

Lien  For  Reward,  see  Rewards. 

Lost  Instrument,  see  Lost  Instruments. 

Reward  For  Finding,  see  Rewards. 

Sale  of  Lost  Goods,  see  Sales. 

Stranded  and  J^ost  Logs,  see  Logging. 

Wrecks  and  Vessels  and  Goods  Derelict,  see  Shipping. 

I.  TITLE  TO  PROPERTY  FOUND. 
A.  Chattels  Unattached  to  Realty — l.  Finder-s  Title  Against  All  But 
Owner  —  a.  In  GeneraL  By  the  general  rule  of  the  common  law  one  wlio  iinds 
and  appropriates  a  lost^  chattel  not  buried  in  or  attached  to  the  soiP  acquires 
the  title  thereto  and  the  right  to  possession  thereof  against  all  the  world  except 
the   true   owner.'     This   rule   of  the  common   law  has  been   frequently   and 

1.  What  is  lost  property  see  infra,  I,  C,  1.  3.  Alabama. —  Brandon    v.    Planters',    etc., 

2.  See  infra,  I,  B.  '  Bank,  1  Stew.  32P,  18  Am.  Pec.  48. 

Effect  of  place  of  finding  on  title  of  finder  Delaware.—  Clark    v.    Maloney,     3    Harr. 

see  infra,  I,  A,  1,  c.  68. 

•  Sometime  Associate  Justice  of  the  Supreme  Court  of  Georgia. 

535  [I,  A,  1,  a] 
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variouslj'  modified  by  the  terms  and  provisions  of  local  statutes  of  many  states 
and  these  statutes  have  been  considered  as  wise  and  equitable.* 

b.  As  Affected  by  Fact  That  Finder  Is  an  Employee.  A  servant  (other  than 
a  slave)  or  employee  who  finds  a  lost  chattel  while  engaged  in  work  for  his  master 
is  entitled  thereto  as  against  the  master  if  the  latter  is  not  the  owner.' 

c.  As  Affected  by  Ownership  of  Property  In  or  Upon  Which  Chattel  Was 
Found.  As  a  general  rule  the  title  and  the  right  to  possession  of  the  finder  is 
not  affected  by  the  ownership  of  the  property  in  or  npon  which  the  thing  lost* 
is  found.'  Thus,  if  a  lost  article  is  found  on  the  surface  of  the  ground,*  on  the 
floor  of  a  shop,'  in  the  public  parlor  of  a  hotel,^"  or  near  a  table  at  an  "open-air 


Indiana. —  Bowen  v.  Sullivan,  62  Ind.  281, 
30  Am.  Eep.  172. 

Massachusetts. —  EUeiy  v.  Cunningham,  1 
Mete.  112. 

Michigan. —  Wood  v.  Pierson,  45  Mich.  313, 
7  N.  W.  888;  Cummings  v.  Stone,  13  Mich.  70. 

Missouri. —  Hoagland  v.  Forest  Parle  High- 
lands Amusement  Co.,  170  Mo.  335,  70  S.  W. 
878,  94  Am.  St.  Rep.  740. 

New  York. —  See  Burdick  v.  Chesebrough, 
94  N.  Y.  App.  Div.  532,  88  N.  Y.  Suppl.  13 ; 
McLaughlin  v.  Waite,  5  Wend.  404,  21  Am. 
Dec.  232. 

Oregon. —  Danielson  v.  Roberta,  44  Oreg. 
108,  74  Pac.  913,  102  Am.  St.  Rep.  627,  65 
L.  R.  A.  526. 

Pennsylvania. —  Hamaker  v.  Blanchard,  90 
Pa.  St.  377,  35  Am.  Rep.  664;  Tatum  v. 
Sharpless,  6  Phila.  18. 

Rhode  Island. —  Durfee  v.  Jones,  11  R.  I. 
588,  23  Am.  Eep.  528. 

Virginia. —  Tancil  v.  Seaton,  28  Gratt.  601, 
26  Am.  Rep.  380. 

England. — Armory  v.  Delamirie,  1  Str.  505, 
1  Smith  Lead.  Cas.  (Hare  &  Wallace  ed.) 
407,  1  Gray  Cas.  Prop.  368. 

See  23  Cent.  Dig.  tit.  "  Finding  Lost 
Goods,"  §  9. 

Goods  waived  or  scattered  by  a  thief  in  his 
flight  belonged  at  common  law  to  the  king, 
for  there  was  supposed  to  be  a  default  in  the 
party  robbed  in  not  making  fresh  pursuit  of 
the  thief  and  reclaiming  the  goods  before 
the  public  officer  seized  them.  2  Kent  Coram. 
358  [citing  Foxley's  case,  5  Coke  109,  Cro. 
Eliz.  693]. 

4.  See  the  statutes  of  the  different  states. 
And  see  2  Kent  Comm.  356  note  c,  360.  See 
also  Coverlee  v.  Warner,  19  Ohio  29  (relat- 
ing to  rafts  found  adrift)  ;  Sovern  v.  Yoran, 
16  Oreg.  269,  20  Pac.  100,  8  Am.  St.  Rep. 
293 

Operation  of  statute. —  A  state  statute 
providing  that  property  found  must  be  ap- 
praised and  the  appraisal  left  with  the  town- 
clerk  for  a  year  before  the  owner's  title  can 
be  divested  does  not  apply  to  property  found 
in  waters  not  wholly  within  the  state,  un- 
less it  be  shown  that  the  property  was 
found  within  that  part  of  the  waters  within 
the  state.     Cummings  v.  Stone,  13  Mich.  70. 

5.  Bowen  v.  Sullivan,  62  Ind.  281,  30 
Am.  Rep.  172;  Danielson  v.  Roberts,  44  Oreg. 
108,  74  Pac.  913,  102  Am.  St.  Rep.  627, 
65  L.  R.  A.  526;  Hamaker  v.  Blanchard,  90 
Pa.  St.  377,  35  Am.  Rep.  664  (where  the 
finder   was    a    domestic    servant    in    a    hotel  • 
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and  her  title  was  held  good  as  against  the 
proprietor)  ;  Tatum  v.  Sharpless,  6  Phila. 
(Pa.)  18  (where  a  railroad  conductor  who 
found  money  in  a  car  in  the  course  of  his 
employment  was  held  entitled  to  the  money 
as  against  the  receiver  of  the  railroad  with 
whom  he  had  left  it  while  the  loss  and  the 
finding  were  being  advertised).  See  also  El- 
lery  v.  Cunningham,  1  Mete.  (Mass.)  112. 
But  see  Mathews  v.  Harsell,  1  E.  D.  Smith 
(N.  Y.)  393,  394,  where  the  court  said:  "I 
am  by  no  means  prepared  to  hold  that  a 
house  servant  who  finds  lost  jewels,  money 
or  chattels  in  the  house  of  his  or  her  em- 
ployer, acquires  any  title  even  to  retain  the 
possession,  against  the  will  of  the  employer. 
It  will  tend  much  more  to  promote  honesty 
and  justice,  to  require  servants  in  such  cases 
to  deliver  the  property  so  found  to  the 
employer  for  the  benefit  of  the  true  owner." 
Slaves  see  Brandon  v.  Planters',  etc.,  Bank, 
1  Stew.  (Ala.)  320;  Peay  v.  McEwen,  8 
Rich.  (S.  C.)  31,  both  holding  that  property 
found  by  a  slave  belongs  to  his  master. 

6.  What  is  lost  property  within  the  rule 
see  infra,  I,  C,  1. 

7.  Indiana. —  Bowen  v.  Sullivan,  62  Ind. 
281,  30  Am.  Rep.  172. 

Missouri. —  Hoagland  v.  Forest  Park  High- 
lands Amusement  Co.,  170  Mo.  335,  70  S.  W. 
878,  94  Am.  St.  Rep.  740. 

Oregon. — See  Danielson  v.  Roberts,  44  Oreg. 
108,  74  Pac.  913,  102  Am.  St.  Rep.  627,  65 
L.  R.  A.  526. 

Pennsylvania. —  Hamaker  v.  Blanchard,  90 
Pa.  St.  377,  35  Am.  Rep.  b64.  See  Tatum  v. 
Sharpless,  6  Phila.  18. 

Rhode  Island. —  Durfee  v.  Jones,  11  R.  I. 
588,  23  Am.  Rep.  528. 

Englamd.-^'BTiiges  v.  Hawkesworth,  15  Jur. 
1079,  21  L.  J.  Q.  B.  375  [distinguished  in 
South  Staffordshire  Water  Co.  v.  Sharman, 
[1896]  2  Q.  B.  44,  65  L.  J.  Q.  B.  460,  74 
L.  T.  Eep.  N.  S.  761,  44  Wkly.  iCep.  653]. 

8.  Danielson  v.  Roberts,  44  Oreg.  108,  74 
Pac.  913,  102  Am.  St.  Rep.  627,  65  L.  R.  A. 
526,  where  money  was  found  while  removing 
loose  dirt  and  debris.  See  Burdick  v.  Chese- 
brough,  94  N.  Y.  App.  Div.  532,  88  N.  Y. 
Suppl.  13. 

Property  buried  in  or  attached  to  soil  see 
infra,  I,  B. 
Treasure-trove  see  infra,  I,  C,  2. 

9.  Bridges  v.  Hawkesworth,  15  Jur.  1079, 
21  L.  J.  Q.  B.  375. 

10.  Hamaker  v.  Blanchard,  90  Pa.  St.  377, 
35  Am.  Rep.  664. 
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f)lace  of  amusement,"  or  in  the  car  of  a  railroad,"  it  becomes,  except  as  against  the 
oser,  the  property  of  the  tinder  who  appropriates  it,  without  any  reference  to  the 
ownership  of  the  property  in  or  upon  which  the  article  was  found  or  from  whicli 
it  was  taken.^^  So  too  if  the  lost  thing  be  found  within  a  chattel  transferred  by 
sale,  the  tinder  takes  title  to  the  thing  found  unaffected  by  the  property  rights  of 
the  vendee  of  the  chattel,'*  for  unless  the  vendee  of  the  chattel  had  knowledge, 
when  he  made  his  purchase,  of  the  thing  contained  therein,-'  or  had  reason  to 
believe  that  anything  more  than  the  chattel  was  sold  to  him,'°  no  title  to  the 
thing  found  passed  to  him  by  the  sale.  This  rule  that  the  title  of  the  finder  is 
unaffected  by  tlie  fact  that  the  thing  was  found  in  or  upon  the  property  of 
another  has  been  limited  in  some  cases,  however." 

d.  As  Affected  by  the  Nature  of  the  Property  Found.  The  rule  that  the 
finder  of  the  lost  chattel  has  title  against  all  the  world  except  the  true  owner  does 
not  under  some  decisions  include  choses  in  action.'* 

2.  Titles  of  Finders  Inter  Se.  It  is  a  necessary  consequence  of  the  general 
rule  as  to  the  title  of  the  tinder  of  a  lost  chattel "  that  the  tirst  tinder  who  appro- 
pi'iates  the  chattel  found  and  then  loses  it  has  a  superior  title  to  that  of  a  subse- 
quent tinder,  against  whom  the  tirst  tinder's  rights  can  be  enforced.'"  If  a  lost 
chattel  is  discovered  by  two  or  more  persons  under  circumstances  which  fairly 
show  that  it  was  found  by  all,  the  tinders  take  a  qualitied  title  in  common.'' 


11.  Hoagland  v.  Forest  Park  Highlands 
Amusement  Co.,  170  Mo.  335,  70  S.  W.  878, 
94  Am.  St.  Eep.  740. 

12.  Tatum  v.  Sharpless,  6  Phila.   (Pa.)    18. 

13.  See  cases  cited  aupra,  note  8  et  seq. 

14.  Bowen  v.  Sullivan,  62  Ind.  281,  30 
Am.  Rep.  172  (where  one  found  money  in- 
side of  an  envelope  bought  by  her  employer 
as  waste  paper)  ;  Durfee  v.  Jones,  11  R.  I. 
588,  23  Am.  Rep.  528  (where  a  person  bought 
a  safe  and  left  it  with  another,  who  found 
money  in  it), 

15.  Huthmaeher  v.  Harris,  38  Pa.  St.  491, 
80  Am.  Dec.  502. 

16.  Merry  v.  Green,  10  L.  J.  M.  C.  154,  7 
M.  &  W.  623. 

17.  Ferguson  v.  Ray,  44  Oreg.  557,  77 
Pac.  600,  102  Am.  St.  Eep.  648  [following 
South  Staffordshire  Water  Co.  v.  Sharman, 
infra]  ;  Forater  v.  Juniata  Bridge  Co.,  16  Pa. 
St.  393,  55  Am.  Dec.  506  (holding  that  the 
owner  of  land  on  which  property  is  stranded 
cannot  appropriate  it,  although  he  may  cast 
it  back  into  the  stream  after  notice  to  the 
owner  to  remove  it  and  the  owner's  neglect 
or  refusal  to  do  so)  ;  South  Staffordshire 
Water  Co.  v.  Sharman,  [1896]  2  Q.  B.  44, 
46,  65  L.  J.  Q.  B.  460,  74  L.  T.  Eep.  N.  S. 
761,  44  Wkly.  Rep.  653  (where  defendant, 
a  laborer,  found  while  cleaning  out  a  pool  on 
plaintifif's  property  two  gold  rings  which  were 
held  by  the  court  to  belong  to  the  land- 
owner, and  the  court  said :  "  The  principle 
upon  which  this  case  must  be  decided,  and 
the  distinction  which  must  be  drawn  between 
this  case  and  that  of  Bridges  v.  Hawkesworth 
[21  L.  J.  Q.  B.  75,  15  Jur.  1079]  is  to  be 
found  in  a  passage  in  Pollock  and  Wright's 
Essay  on  Possession  in  the  Common  Law, 
p.  41 :  '  The  possession  of  land  carries  with  it 
in  general,  by  our  law,  possession  of  every- 
thing which  is  attached  to  or  under  that  land, 
and,  in  the  absence  of  a  better  title  elsewhere, 
the  right  to  possess  it  also.    And  it  makes  no 


difference  that  the  possessor  is  not  aware 
of  the  thing's  existence.  ...  It  is  free  to 
any  one  who  requires  a  specific  intention  as 
part  of  a  de  facto  possession  to  treat  this  as 
a  positive  rule  of  law.  But  it  seems  prefer- 
able to  say  that  the  legal  possession  rests 
on  a  real  de  facto  possession  constituted  by 
the  occupier's  general  power  and  intent  to 
exclude  unauthorized  interference.' " 

18.  See  McLaughlin  v.  Waite,  5  Wend. 
(N.  Y.)  404,  21  Am.  Dec.  232  {affirming  9 
Cow.  670],  where  a  person  found  a  certifi- 
cate which  entitled  the  holder  to  one  half 
the  prize  that  might  be  drawn  by  a,  certain 
lottery  ticket. 

It  does,  however,  include  bank-notes.  Tan- 
eil  V.  Seaton,  28  Gratt.  (Va.)  601,  604, 
26  Am.  Rep.  380  (where  the  court  said: 
"  The  reasoning  of  the  distinguished  chancel- 
lor (Walworth)  in  the  case  last  named  [Mc- 
Laughlin V.  Waite,  5  Wend.  (,N.,Y.)  404,  21 
Am.  Dec.  232]  is  somewhat  subtle  and  not 
very  satisfactory:  but  if  his  conclusion  is 
sound  that  negotiable  notes,  bankers'  checks 
and  lottery  tickets,  payable  to  the  holder,  are 
not  within  the  operation  of  the  rule,  still  it 
by  no  means  follows  that  current  bank  notes, 
convertible  at  par  into  money,  are  not  subject 
to  the  rule.  The  finder  of  money,  we  appre- 
hend, would  acquire  by  the  finding  the  same 
title  to  it  that  the  chimney  sweeper's  boy  in 
the  leading  case  acquired  to  the  jewel  which 
he  found,  and  which  he  was  permitted  to  re- 
cover in  an  action  against  a  wrongdoer")  ; 
Bridges  v.  Hawkesworth,  15  Jur.  1079,  21 
L.  J.  Q.  B.  75. 

Promissory  notes,  foreign  bills,  etc.,  see 
Lost  Instruments. 

19.  See  supra,  I,  A,  1,  a. 

30.  Lawrence  v.  Buck,  62  Me.  275.  See 
also  Clark  v.  Maloney,  3  Harr.  (Del.)  68; 
Cummins;  v.  Cummina:,  3  Ga.  460. 

31.  CummingB  v.  Stone,  13  Mich.  70  (where 
plaintiff's  tug,  while  towing  a  raft  belonging 

[I,  A.  2] 


538     [19  Cye.j 


FINDING  LOST  GOODS 


3.  FINDER'S  Title  Against  Owner  or  His  Representative.  The  finder  is  only 
the  apparent  general  owner  of  the  thing  found,  under  an  uncertain  or  contingent 
title  which  may  be  defeated  by  the  discovery  of  the  true  owner  ;**  the  owner  and 
loser's  title  is  unaffected  by  the  mere  fact  that  his  chattel  has  been  lost.**  Before 
a  perfect  title  accrues  to  the  finder,  it  is  necessary  that  the  true  owner  should 
have  completely  relinquished  and  abandoned  his  title,  although  this  inchoate 
title  is  sufficient  to  maintain  trover  thereon  against  everyone  except  the  true 
owner.^  If  the  true  owner  dies  before  his  title  and  riglit  to  the  lost  chattel  be 
discovered,  his  personal  representative  lias  same  right  over  the  lost  chattel  as  he 
has  over  other  property  of  the  decedent's  estate.'^ 

B.  Property  Buried  in  or  Attached  to  Soil.  If  a  chattel  is  buried  or 
imbedded  in  the  soil  and  does  not  belong  to  that  class  of  chattels  which  when  so 
found  should  be  considered  treasure-trove,"^  title  is  in  the  owner  of  the  soil,  unless 
in  some  instances  at  least   the   depositor  owner  be  known.*'     Such   a   chattel 


to  defendant,  slackened  speed,  and  on  starting 
again  the  towline  caught  and  drew  up  an 
anchor  and  chain,  which  were  secured  and  put 
on  the  raft  by  defendant,  and  it  was  held  that 
the  finding  was  joint)  ;  Keron  v.  Cashman, 
(N.  J.  Ch.  1896)  33  Atl.  1055  (where  one  of 
several  boys  picked  up  a  stocking  in  which 
something  was  tied,  and  after  he  had  swung 
it  about  in  play  for  a  time,  a  second  one  of 
the  boys  snatched  it,  or,  it  having  been 
thrown  by  the  finder,  the  second  boy  picked 
it  up,  and  began  striking  the  other  boys  with 
it,  and  so  it  passed  from  one  to  another,  and 
finally  while  the  second  boy  was  swinging  it, 
it  broke  open,  and  money  was  found  therein, 
all  then  examining  it  together,  and  it  was 
held  that  the  finding  was  joint). 

22.  Brandon  v.  Planters',  etc.,  Bank,  1 
Stew.  (Ala.)  320,  18  Am.  Dec.  48;  Coverlee 
V.  Warner,  19  Ohio  29,  holding  that  under 
Swan  Ohio  St.  c.  874,  §§  12-16,  providing 
that  any  person  finding  a  raft  adrift  may 
•take  it  up,  and  if  the  owner  does  not  call  for 
it  within  thirty  days  and  the  raft  exceeds 
five  dollars  in  value  it  shall  be  delivered  to 
a  constable,  who  shall  advertise  and  sell  it, 
the  finder  .of  a  raft  has  no  right  therein  as 
against  the  owner  if  he  appears  within  thirty 
days,  and  if  the  owner  takes  the  raft  into  his 
possession  by  force  the  finder  cannot  re- 
plevy it. 

23.  Alabama. —  Brandon  v.  Planters',  etc.. 
Bank,  1  Stew.  320,  18  Am.  Dec.  48. 

Maine. —  Livermore  v.  WhitCj  74  Me.  452, 
43  Am.  Rep.  600. 

New  York. —  New  Yorkj  etc.,  R.  Co.  v. 
Haws,  56  N.  Y.  175. 

Pennsylvania. —  Huthmacher  v.  Harris,  38 
Pa.  St.  491,  80  Am.  Dec.  502. 

United  States. —  Gardner  v.  Ninety-Nine 
Gold  Coins,  111  Fed.  552;  Lears  v.  One  Cask 
Oil,  14  Fed.  Cas.  No.  8,161a. 

24.  Eastman  v.  Harris,  4  La.  Ann.  193; 
2  Kent  Comm.  356.  And  see  infra,  IV,  A. 
See,  generally.  Abandonment,  1  Cyc.  3;  'Tko- 
VEB  AND  Conversion. 

If  the  chattel  found  had  no  owner,  the 
finder  would  take,  by  rule  of  the  Roman  law, 
absolute  title  by  occupation.  Quod  enim  ante 
nullius  est  id  naturali  ratione  occupanti  con- 
ceditur.    Inst.  2,  I,  12  [quoted  in  Livermore 
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V.  White,  74  Me.  452,  43  Am.  Rep.  600].    See 
BoNUM  Vacans,  5  Cyc  858. 

25.  Livermore  v.  White,  74  Me.  452,  43 
Am.  Rep.  600;  Huthmacher  v.  Harris,  38 
Pa.  St.  491,  80  Am.  Dec.  502,  where  a  chattel 
sold  at  auction  by  an  administrator  con- 
tained money  and  other  valuables  secreted 
therein  by  decedent,  of  which  neither  party 
to  the  sale  had  knowledge,  and  it  was  decided 
that  the  purchaser  of  the  chattel  held  the  dis- 
covered money  and  valuables  for  the  admin- 
istrator. 

Where  money  was  taken  from  a  body  found 
floating  in  the  sea  and  paid  into  the  registry 
of  an  admiralty  court  and  an  award  for  sal- 
vage services  made,  the  public  administrator 
of  the  county  in  which  the  admiralty  court 
was  located,  who  had  been  granted  letters  on 
the  estate,  was  held  entitled  to  the  pos- 
session of  the  remainder  of  the  fund  left 
after  paying  salvage,  in  preference  to  the 
salvors,  who  claimed  as  finders  of  lost  goods 
whose  owner  was  unknown,  and  in  prefer- 
ence to  the  United  States  claiming  as  suc- 
cessor to  the  prerogative  rights  of  the  king 
of  England.  Gardner  v.  Ninety-Nine  Gold 
Coins,  111  Fed.  552. 

Prerogative  of  United  States  in  surplus 
proceeds  of  derelict  property  found  at  sea 
after  awarding  to  salvors  a  proper  com- 
pensation see  Peabody  v.  Proceeds  of  Twenty- 
Eight  Bags  of  Cotton,  19  Fed.  Cas.  No. 
10,869.     See  also  Shipping. 

26.  See  infra,  I,  C,  2. 

Geld  rings  found  by  a  laborer  while  cleaning 
out  a  pool  on  his  employer's  land  belong  to 
the  landowner.  South  Staffordshire  Water 
Co.  V.  Sharman,  [1896]  2  Q.  B.  44,  65  L.  J. 
Q.  B.  460,  74  L.  T.  Rep.  N.  S.  761,  44  Wkly. 
Rep.  653.  But  see  Danielson  v.  Roberts,  44 
Oreg.  108,  74  Pac.  913,  103  Am.  St.  Rep.  627, 
65  L.  R.  A.  526,  where  money  found  in  loose 
earth  or  dihris  by  a  person  employed  to  re- 
move the  same  was  held  to  belong  to  the 
finder  at  least  as  against  the  person  occupy- 
ing the  land.    See  supra,  I,  A,  1,  c. 

27.  Ferguson  v.  Ray,  44  Oreg.  557,  77 
Pac.  600,  102  Am.  St.  Rep.  648  (where 
plaintiff,  while  in  possession  of  defendant's 
premises  under  a  lease,  discovered  rich  speci- 
mens   of   gold-bearing   quartz   lying    on    top 
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becomes  a  part  of  the  soil  and  passes  by  gift,  sale,  or  descent  of  the  real  property 
as  a  part  tliereof.^ 

C  Property  Found  But  Not  Lost  —  I.  In  General.  It  is  clear  thai  the 
finder  does  not  take  title  to  every  article  found  oat  of  the  possession  of  its  true 
owner.  That  the  iinder  should  have  bis  qualified  title,  the  chattel  found  must 
have  been  lost,  and  a  thing  is  not  lost  unless  possession  of  it  has  been  parted  with 
casually  and  involuntarily^"'  so  that  the  mind  has  no  impress  of  and  can  have  no 
recourse  to  the  event.*"  A  thing  voluntarily  laid  down  and  forgotten  is  not  lost 
within  the  meaning  of  the  rule  giving  the  finder  title  to  lost  property,  and  the 
owner  of  a  shop,''  bank,''  or  other  place  **  where  the  thing  has  been  left  is  the 
proper  custodian  rather  than  the  person  who  has  happened  to  have  discovered  it 
and  rather  than  all  other  persons  except  the  owner. 

2  Treasure-Trove.  Treasure-trove  is  usually  defined  as  any  gold  or  silver  in 
coin,  plate,  or  bullion  found  concealed  in  the  earth,'*  or  in  a  house  or  other  private 
place,'^  but  not  lying  on  the  ground,''  the  owner  of  the  discovered  treasure  being 


of  the  ground,  and  investigated  and  dug  up 
a  large  quantity  of  such  quartz  found  lying 
in  the  soil  unconnected  with  any  natural  de- 
posit, and  it  was  held  that  the  quartz  be- 
longed to  the  owner  of  the  soil,  not  to  the 
finder)  ;  Elwes  v.  Brigg  C.as  Co.,'  33  Ch.  D. 
562,  55  L.  J.  Ch.  734,  55  L.  T.  Rep.  N.  S. 
831,  35  Wkly.  Kep.  192  (where  a  prehistoric 
boat  was  found  by  the  lessees  of  the  land 
imbedded  in  the  soil  six  feet  below  the  sur- 
face, and  it  was  held  that  the  owner  of  the 
fee  was  entitled  to  the  boat),  bee  Burdick  v. 
Chesebrough,  94  N.  Y.  App.  Div.  532,  83 
N.  Y.  Suppl.   13. 

An  aerolite  belongs  to  the  owner  of  the 
fee  of  the  land  upon  which  it  falls,  and  not 
to  one  who  discovered  it  the  day  after  its 
fall  and  dug  it  up  out  of  the  ground.  God- 
dard  v.  Winchell,  86  Iowa  71,  52  N.  W.  1124, 
41  Am.  St.  Rep.  481,  17  L.  R.  A.  788.  There- 
fore a  pedestrian  upon  a  highway  who  first 
discovers  it  cannot  claim  title  to  it,  the  high- 
way being  a  mere  easement  for  travel.  Maaa 
V.  Amama  Soc,  16  Alb.  L.  J.  76. 

28.  See  Burdick  v.  Chesebrough,  94  N.  Y. 
App.  Div.  532,  88  N.  Y.  Suppl.  13. 

29.  Ferguson  v.  Ray,  44  Oreg.  557,  77  Pac. 
600,  102  Am.  St.  Rep.  648 ;  Lawrence  v.  State, 
1  Humphr.  (Tenn.)  228,  34  Am.  Dec.  644. 
See  also  Sovern  v.  Yoran,  16  Oreg.  269,  20 
Pac.  100,  8  Am.  St.  Rep.  293,  holding  under 
a  statute  providing  that  "  if  any  person  shall 
find  any  money "  he  shall  give  notice,  etc., 
and  "  if  the  owner  of  such  lost  money  ap- 
pear,'' etc.,  money  found  hid  in  the  earth 
where  it  had  been  intentionally  deposited 
for  safe-keeping  is  not  lost  money. 

30.  Ferguson  v.  Ray,  44  Oreg.  557,  564,  77 
Pac.  600,  102  Am.  St.  Rep.  648. 

Losing  is  distinguished  from  abandonment 
in  that  the  one  is  involuntary,  and  the  other 
is  by  intent  or  design.  Ferguson  v.  Ray,  44 
Oreg.  557,  564,  77  Pac.  600,  102  Am.  St.  Rep. 
648.    See  Abandonment,  1  Cyc.  3. 

31.  McAvov  V.  Medina,  11  Allen  (Mass.) 
548,  87  Am. 'Dec.  733;  State  v.  McCann,  19 
Mo.  249;  Lawrence  v.  State,  1  Humphr. 
(Tenn.)    228,  34  Am.  Dec.  644. 

32.  Kineaid  v.  Eaton,  98  Mass.  139,  93 
Am.   Dec.    142,  where   the  chattel   was   laid 


down  by  the  owner  on  a  desk  provided  for 
the  use  of  such  persons  as  should  have  busi- 
ness at  the  bank. 

33.  Hoagland  v.  Forest  Park  Highlands 
Amusement  Co.,  170  Mo.  335,  70  S.  W.  878, 
94  Am.  St.  Kep.  740.  And  see  cases  cited 
swpra,  notes  29,  30. 

A  pocket-book  found  under  or  near  a  table 
at  a  place  of  amusement  has  been  held  to  have 
been  lost  and  not  intentionally  laid  down 
there  and  forgotten.  Hoagland  v.  Forest  Park 
Highlands  Amusement  Co.,  70  Mo.  335,  70 
S.  W.  878,  94  Am.  St.  Rep.  740. 

Money  found  between  the  outer  casing  and 
the  lining  of  a  safe  was  held  to  be  lost 
property.  Durfee  v.  Jones,  11  R.  I.  588,  591, 
23  Am.  Rep.  528. 

34.  See  Livermore  v.  White,  74  Me.  452, 
43  Am.  Rep.  600;  Danielson  v.  Roberts,  44 
Oreg.  108,  114,  74  Pac.  913,  102  Am.  St.  Rep. 
627,  65  L.  R.  A.  526;  Sovern  v.  Yoran,  16 
Oreg.  269,  276,  20  Pac.  100,  8  Am.  St.  Rep. 
293  [both  quoting  Jacob  L.  Diet.] ;  Attv.- 
Gen.  V.  Moore,  [1893]  1  Ch.  676,  683,  62  L.'j. 
Ch.  607,  68  L.  T.  Rep.  N.  S.  574,  3  Reports 
213,  41  Wkly.  Rep.  294  [quoting  Chitty  Pre- 
rog.  150] ;  Atty.-Gen.  v.  British  Museum,  19 
T.  L.  R.  555,  559  [quoting  Chitty  Prerog.  152]. 

35.  Atty.-Gen.  v.  Moore,  [1893]  1  Ch.  676, 
683,  62  L.  J.  Ch.  607,  68  L.  T.  Rep.  N.  S. 
574,  3  Reports  213,  41  Wkly.  Rep.  294  [quot- 
ing Chitty  Prerog.  150] ;  Atty.-Gen.  v.  British 
Museum,  19  T.  L.  R.  555,  559  [quoting  Chitty 
Prerog.  152].  See  Huthmacher  v.  Harris,  38 
Pa.  St.  491,  499,  80  Am.  Dec.  502,  where  it 
was  said:  "And  it  is  not  necessary  that  the 
hiding  should  be  in  the  ground,  for  we  are 
told  in  3  Inst.  132,  that  it  is  not  '  material 
whether  it  be  of  ancient  time  hidden  in  the 
ground,  or  in  the  roof,  or  walls,  or  other  part 
of  a  castle,  house,  building,  ruins,  or  other- 
wise.' " 

Property  found  concealed  in  a  chattel  trans- 
ferred by  sale  has  been  said  to  be  treasure- 
trove.  Huthmacher  v.  Harris,  38  Pa.  St. 
491,  80  Am.  Dec.  502. 

36.  Jacobs  L.  Diet,  [quoted  in  Livermore 
V.  White,  74  Me.  452,  43  Am.  Rep.  600 ;  Sov- 
ern V.  Yoran,  16  Oreg.  269,  276,  20  Pac.  100, 
8  Am.  St.  Rep.  293]. 
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nnkiiown.®'  It  seems  to  be  generally  considered  that  the  treasure  must  be  either 
gold  or  silver  coin  or  bullion ;  ^  but  articles  manufactured  of  gold  and  silver  have 
been  conceded  and  held  to  be  treasure-trove,^'  and  it  has  been  said  that  at  the 
present  time  treasure-trove  may  "  be  taken  to  include  paper  representatives  of 
gold  and  silver,  especially  when  they  are  found  hidden  with  both  of  these  precious 
metals."*"  By  the  early  common  law  the  finder  of  treasure-trove  took  title 
thereto  against  all  the  world,  except  the  true  owner,*'  but  by  St.  4:  Edw.  I  the  title 
to  treasure-trove  was  vested  in  the  crown,  subject  to  the  claim  of  the  true  owner.** 
This  seems  to  have  been  the  general  rule  of  law  of  nearly  all  nations"  and 
remains  the  law  of  England  at  the  present  time.**  It  has  been  said  that  in  this 
country  the  law  relating  to  treasure-trove  has  generally  been  merged  into  the  law 
relating  to  lost  property  found.*' 

II.  DUTIES  OF  FINDER  TO  OWNER. 

A.  Return  of  Property.  The  finder  of  a  lost  chattel  should  restore  it  to  its 
owner,  and  generally  in  the  manner  provided  by  the  statute.*'  Whether  the 
finder  is  bound  to  submit  the  thing  found  to  the  personal  inspection  of  one  who 


37.  See  cases  cited  supra,  note  34  et  seq. 

38.  See  Livermore  v.  White,  74  Me.  452,  43 
Am.  Rep.  600 ;  Ferguson  v.  Ray,  44  Oreg.  557, 
77  Pac.  600,  102  Am.  St.  Rep.  648.  And  see 
cases  cited  supra,  note  34  et  seq. 

Gold-bearing  quartz  rock  found  buried  in 
the  loose  surface  earth  is  neither  gold  nor 
bullion,  "  and  there  is  clearly  nothing  else 
that  will  give  it  the  stamp  of  treasure  trove." 
Ferguson  v.  Ray,  44  Oreg.  557,  564,  77  Pac. 
600,  102  Am.  St.  Rep.  648,  in  which  case  the 
proportion  of  gold  to  other  substances  in  the 
rock  was  estimated  from  one  quarter  to  three 
quarters. 

39.  Atty.-Gen.  v.  Moore,  [1893]  1  Ch.  676, 
62  L.  J.  Ch.  607,  68  L.  T.  Rep.  N.  S.  574,  3 
Reports  213,  41  Wkly.  Rep.  294;  Atty.-Gen. 
f.  British  Museum,  19  T.  L.  R.  555. 

40.  Huthmacher  v.  Harris,  38  Pa.  St.  491, 
499,  80  Am.  Dec.  502. 

La.  Civ.  Code,  art.  3423,  defines  a  treasure 
as  "  a  thing  hidden  or  buried  in  the  earth,  on 
which  no  one  can  prove  his  property,  and 
which  is  discovered  by  chance."  See  also 
Cachard  French  Civ.  Code,  art.  716. 

41.  1  Blackstone  Comm.  296;  2  Kent  Oomm. 
358. 

42.  See  McLaughlin  v.  Waite,  5  Wend. 
(N.  Y.)  404,  21  Am.  Dec.  232;  Atty.-Gen. 
i:  Moore,  [1893]  1  Ch.  676,  62  L.  J.  Ch.  607, 
68  L.  T.  Rep.  N.  S.  574,  3  Reports  213,  41 
Wkly.  Rep.  294;  1  Blackstone  Comm.  296; 
2  Kent  Comm.  357. 

Paramount  title  of  true  owner. —  The  rule 
of  the  common  law,  in  regard  to  treasure- 
trove  as  laid  down  by  Bracton,  lib.  3,  cap.  3, 
and  as  quoted  in  Viner  Abr.  is  "  that  he  to 
whom  the  property  is,  shall  have  treasure 
trove,  and  if  he  dies  before  it  be  found,  his 
executors  shall  have  it,  for  nothing  accrues 
to  the  King  unless  when  no  one  knows  who 
hid  that  treasure."  Huthmacher  v.  Harris, 
38  Pa.  St.  491,  499,  80  Am.  Dec.  502.  See 
also  Livermore  v.  WTiite,  74  Me.  452,  43  Am. 
Rep.  600. 

43.  2  Kent  Comm.  358  [citing  Grotius  De 
Jure  Belli  et  Pacis,  bk.  2,  c.  8,  §  7].    By  the 

[1.0,2] 


law  of  emperor  Hadrian,  which  was  adopted 
by  Justinian,  the  finder  of  treasure-trove  took 
title,  except  as  against  the  true  owner,  if  the 
thing  found  was  on  his  own  land,  but  if  it  was 
found  by  chance  on  the  land  of  another,  half 
of  the  treasure  went  to  the  proprietor  of  the 
soil  and  the  other  half  to  the  finder.  See 
Livermore  v.  White",  74  Me.  452,  43  Am. 
Rep.  600  [citing  McKenzie  Rom.  L.  170];  2 
Kent  Comm'.  358  [citing  Justinian  Inst.  2, 
1,  39].  This  rule  was  adopted  by  the  civil 
codes  of  France  (see  Cachard  French  Civ. 
Code,  art.  716;  Livermore  v.  White,  74  Me. 
452,  43  Am.  Rep.  600)  and  Louisiana  (Civ. 
Code,  art.  3423). 

44.  Atty.-Gen.  v.  Moore,  [1893]  1  Ch.  676, 
62  L.  J.  Ch.  607,  68  L.  T.  Rep.  N.  S.  574,  3 
Reports  213,  41  Wkly.  Rep.  294;  Atty.-Gen. 
V.  British  Museum,  19  T.  L.  R.  555. 

The  prerogative  of  treasure-trove  does  not 
pass  in  a  royal  grant  under  the  general  word 
"  franchise."  Atty.-Gen.  v.  British  Museum, 
[1903]  2  Ch.  598,  72  L.  J.  Ch.  743,  88  L.  T. 
Rep.  N.  S.  858,  51  Wkly.  Rep.  582. 

45.  Danielson  v.  Roberts,  44  Oreg.  108,  74 
Pac.  913,  102  Am.  St.  Rep.  627,  65  L.  R.  A. 
526.  See  Brandon  v.  Planters',  etc.,  Bank,  1 
Stew.   (Ala.)   320,  18  Am.  Dec.  43. 

46.  See  the  statutes  of  the  different  states. 

If  the  finder  knows  the  owner  it  is  not  al- 
ways necessary  to  follow  the  statute.  Jones 
V.  Smyth,  18  N.  H.  119,  holding  that  he  need 
not  advertise  or  appraise  the  goods  as  pre- 
scribed by  statute.  Indeed  it  is  held  that  if 
circumstances  charge  the  finder  with  notice 
that  the  property  belongs  to  a  particular  per- 
son, the  finder  should  make  inquiry  as  to 
ovraership  before  taking  action  under  the  stat- 
ute to  ascertain  the  owner.    Severn  v.  Yoran, 

15  Oreg.  644,  15  Pac.  395. 

If  the  finder  pursues  the  statutory  method 
and  fails  to  ascertain  the  owner,  and  then 
makes  distribution  according  to  the  statute 
under  the  belief  that  the  statute  applies,  he 
is  not  liable  for  conversion.    Severn  v.  Yoran. 

16  Oreg.  269,  20  Pac.  100,  8  Am.  St.  Rep. 
293. 
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claims  as  owner  as  a  safe  and  proper  expedient  in  searcliing  out  tlio  true  owner  is 
a  question  for  the  jury." 

B.  Care  and  Custody  of  Property.  At  common  law  tlie  linder  is  not 
liable  for  mere  negligence  in  the  care  and  keeping  of  the  chattel  he  has  found," 
but  if  he  uses  the  property  in  a  way  which  injures  it  he  is  liable  to  the  owner  for 
the  injury.*' 

III.  FINDER'S  RIGHT  TO  COMPENSATION.*" 

In  the  absence  of  an  offer  of  reward,  the  linder  lias  no  right  to  a  reward  for 
the  finding  of  tlie  lost  chattel.'''  Tlie  finder  is,  however,  entitled  to  be  reimbursed 
for  Ids  necessary  expenditures  for  the  preservation  of  the  property,*^  and  perhaps 
for  his  time  and  trouble,^  but  he  has  no  lien  therefor,"*  and  he  cannot  pay  him- 
self for  his  expense  and  trouble  by  using  the  property  for  that  pui-pose.°^ 


IV.  ACTION  BY  Owner  or  Finder. 

A.  Right  and  Form  of."*  The  finder  may  protect  his  rights  by  an  action 
against  any  one  who  infringes  them."  At  common  law  he  may  maintain  trover 
against  any  one  who  deprives  him  of  his  possession,  except  of  course  the 
tme   owner."®     The   true   owner  may  enforce  his  rights   against  the  finder  by 


Larceny. —  While  due  diligence  should  be 
exercised  to  seek  out  the  owner,  yet  a  want 
of  promptness  on  the  part  of  the  finder  in 
the  performance  of  this  duty  doea  not  furnish 
just  cause  for  charging  felonious  intent  in 
keeping  the  property.  Peters  v.  Bourneau,  22 
111.  App.  177.    See,  generally.  Larceny. 

47.  Wood  V.  Pierson,  45  Mich.  313,  7  N.  W. 
S88. 

48.  Mulgrave  v.  Ogden,  Cro.  Eliz.  219,  1 
Gray  Cas.  Prop.  360.  See  Murgoo  v.  Cogs- 
Tvell,  1  E.  D.  Smith  (N.  Y.)  359. 

Only  gross  negligence  in  the  finder's  care 
■of  money  can  make  him  liable.  See  Dougherty 
v.  Posegate,  3  Iowa  88. 

A  bailee  of  the  finder  is  not  liable  to  his 
hailor  if  the  chattel  be  stolen  without  the 
bailee's  gross  negligence.  Tancil  v.  Seaton,  28 
Gratt.  (Va.)   601,  26  Am.  Rep.  380. 

49.  Murgoo  v.  Cogswell,  1  E.  D.  Smith 
(N.  Y.)  359.  See  Mulgrave  v.  Ogden,  1  Cro. 
Eliz.  219,  1  Gray  Cas.  Prop.  360. 

Finder's  care  of  lost  animals  see  Animals, 
2  Cyc.  361. 

50.  Reward  see  Kewaeds. 

51.  Iowa. —  Dougherty  r.  Posegate,  3  Iowa 
S8. 

Massachusetts. — Wentworth  v.  Day,  3  Mete. 
552,  37  Am.  Dec.  145,  semlle. 

New  York. —  Amory  v.  Flyn,  10  Johns.  102, 
6  Am.  Dec.  316. 

Oregon. —  Watts  v.  Ward,  1  Oreg.  86,  62 
Am.  Dec.  299. 

Pennsylvania. —  Hendler  v.  Perkins,  4  Pa. 
Super.  Ct.  344. 

United  States. —  Tome  v.  Four  Cribs  of 
Lumber,  24  Fed.  Cas.  No.  14,083,  Taney  533. 

The  finder  of  a  public  document,  paper,  or 
record,  or  one  into  whose  hands  such  an  in- 
strument comes  by  finding  or  otherwise,  gains 
no  such  property  in  the  same  as  to  authorize 
him  to  estimate  what  the  value  of  the  docu- 
ment may  be  to  him,  to  whom  it  may  belong, 
or  who  may  have  an  interest  therein,  and  to 
withhold  the  same  from  the  rightful  owner 


or  lawful  custodian  until  the  sum  estimated 
or  demanded  for  the  picking  up  and  keeping 
shall  be  paid.  De  la  O  v.  Acoma,  1  K.  M. 
226. 

The  Roman  law  denied  to  the  finder  of  lost 
property  a  reward  for  finding  it.  2  Kent 
Comm.  356   [citing  Dig.  47,  2,  44,  §§  4-10]. 

53.  Kentucky. — Eeeder  v.  Anderson,  4  Dana 
193. 

Massacfmsetts. —  Chase  v.  Corcoran,  106 
Mass.  286. 

New  York. —  Amory  v.  Flyn,  10  Johns.  102, 
6  Am.  Dec.  316. 

United  States. —  Tome  v.  Four  Cribs  of 
Lumber,  24  Fed.  Cas.  No.  14,083,  Taney  533, 
semhle. 

England. —  Nicholson  v.  Chapman,  2 
H.  Bl.  254,  semhle. 

See,  however,  Hendler  v.  Perkins,  4  Pa. 
Super.  Ct.  344. 

53.  Reeder  v.  Anderson,  4  Dana  (Ky.)  193; 
ISiicholson  v.  Chapman,  2  H.  Bl.  254,  3  Rev. 
Rrp.  374. 

54.  Wood  V.  Pierson,  45  Mich.  313,  7  N.  W. 
888;  Nicholson  v.  Chapman,  2  H.  Bl.  254,  3 
Rev.  Rep.  374;  2  Kent  Comm.  356. 

A  finder  told  by  the  owner  to  care  for  the 
chattel  until  he  calls  and  pays  the  sum 
demanded  for  rescuing  it  from  a  flood  is  en- 
titled to  a  lien  for  such  payment.  Hendler 
V.  Perkins,  4  Pa.  Super.  Ct.  344. 

55.  Watts  V.  Ward,  1  Oreg.  86,  62  Am. 
Dec.  299. 

56.  See,  generally.  Actions,  1  Cyc.  634 
et  seq. 

Election  of  remedies  see  infra,  IV,  C.  And 
see,  generally.  Election  of  Remedies,  15 
Cye.  251  ct  seq. 

57.  Tancil  v.  Seaton,  28  Gratt.  (Va.)  601, 
26  Am-.  Rep.  380,  holding  that  the  finder  may 
recover  from  the  bailee  to  whom  he  intrusted 
the  chattel. 

58.  Clark  v.  Maloney,  3  Harr.  (Del.)  68; 
Hoagland  v.  Forest  Park  Highlands  Amuse- 
ment Co.,  170  Mo.  335,  70  S.  W.  878,  94  Am. 
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trover  ^  or  replevin.^"     His  right  of  action  for  property  for  the  return  of  which 
he  has  offered  a  reward  is  not  defeated  by  neglect  to  tender  the  reward." 

B.  Evidence.*^  The  general  rules  of  evidence  apply  in  actions  for  or  against 
finders  of  lost  goods.^ 

C.  Variance."  There  is  no  fatal  variance  between  a  complaint  for  money 
had  and  received  and  evidence  that  defendant  found  coupons  and  had  them 
redeemed,  for  plaintiff  had  the  right  to  waive  the  tort  and  sue  in  contract.^^ 

D.  Measure  of  Recovery/^  If  the  finder  is  successful  in  an  action  for  con- 
version of  the  thing  found,  defendant  is  liable  for  its  value  *'  and  the  interest 
thereon,  running  usually  from  the  time  of  the  conversion.^ 


FINE  AND  RECOVERY.     See  Estates. 

Fine  arts.     According  to  the  xmiversal  acceptation  of   the  term,  music, 
painting,  sculpture,  etc' 


St.  Rep.  740;  Mathews  v.  Harsell,  1  E.  D. 
Smith  (N.  Y.)  393;  Armory  v.  Delamirie,  1 
Str.  505. 

First  finder  may  maintain  trover  against  a 
subsequent  finder.  Clark  «.  Maloney,  3  Harr. 
(Del.)  68. 

59.  Wood  V.  Pierson,  45  Mich.  313,  7  N.  W. 
888. 

60.  Tome  v.  Four  Cribs  of  Lumber,  24  Fed. 
Cas.  No.  14,083,  Taney  533. 

61.  Wood  V.  Pierson,  45  Mich.  313,  7  N.  W. 
888. 

62.  See,  generally.  Evidence,  16  Cyc.  821 
et  seq. 

63.  Chase  v.  Corcoran,  106  Mass.  286  (hold- 
ing that  where  in  an  action  by  the  finder  for 
his  expenses  in  preserving  the  property  he 
testifies  without  objection  that  the  chattel 
when  found  was  worth  a  certain  sum,  evi- 
dence of  what,  when  he  found  the  chattel,  he 
considered  it  worth  is  immaterial)  ;  Wood  v. 
Pierson,  45  Mich.  313,  7  N.  W.  888  (holding 
that  in  an  action  against  the  finder  for  con- 
version by  refusing  to  give  the  chattel  up,  the 
fact  that  after  suit  was  begun  the  finder 
learned  that  it  really  belonged  to  claimant 
has  no  tendency  to  show  that  he  had  fair  and 
reasonable  evidence  thereof  before  suit ) . 

SufSciency     of     evidence In     an     action 

against  the  finder  by  one  claiming  as  the  true 
owner,  evidence  from  which  a  legitimate  and 
reasonable  inference  may  be  drawn  that  the 
property  belongs  to  plaintiff  is  sufficient  to 
support  a  verdict  in  his  favor.  Rittenhause 
V.  Knoop,  9  Ind.  App.  126,  36  N.  E.  384; 
Warren  v.  Ulrich,  130  Pa.  St.  413,  18  Atl. 
618.  See  also  McFadden  v.  Goettert,  131  Cal. 
333,  63  Pac.  477;  Lears  v.  One  Cask  Oil,  15 
Fed.   Cas.  No.  8,161a.,  holding  that  evidence 
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that  libellant'a  whaling  vessel  was  recently 
wrecked  in  the  vicinity  where  a  cask  of  oil 
was  picked  up  at  sea,  that  similar  casks  of 
oil  were  picked  up  and  delivered  to  libellant, 
and  that  the  currents  were  such  as  to  drift 
casks  in  that  direction  from  the  wreck  is  suf- 
ficient prima  fame  proof  of  ownership  as 
against  the  Jinder,  who  concealed  the  cask. 

64.  See,  generally.  Pleading. 

65.  Rittenhouse  v.  Knoop,  9  Ind.  App.  126, 
36  N.  E.  384. 

66.  See  Damages,  13  Cyc.  1  et  seq. 

67.  Ellery  v.  Cunningham,  1  Mete.  (Mass.) 
112;  Mathews  v.  Harsell,  1  E.  D.  Smith 
(N.  Y.)   393. 

Measure  of  value  of  concealed  jewel. —  In 
the  leading  case  of  Armory  v.  Delamirie,  1 
Str.  505,  it  was  held  that  the  jury  should 
presume  against  a  goldsmith  to  whom  a  jewel 
had  been  intrusted  by  plaintiff  and  who  had 
extracted  the  stones  therefrom  that  the  stones 
were  of  the  finest  water  and  find  the  value 
accordingly  unless  he  should  produce  the 
jewel  and  show  it  to  be  not  of  the  finest 
water. 

68.  Mathews  v.  Harsell,  1  E.  D.  Smith 
(N.  Y.)   393. 

If  the  finder  makes  defendant  his  factor 
to  sell  the  chattels  found,  interest  begins 
to  run  only  from  the  day  when  the  finder 
demands  an  account  from  defendant,  he  being 
in  no  default  before  that  day.  Ellery  v.  Cun- 
ningham, 1  Mete.  (Mass.)  112.  See,  gen- 
erally, Factors  and  Bbokees. 

1.  Vredenburg  v.  Behan,  33  La.  Ann.  627, 
637. 

"Works  of  the  fine  arts"  which  may  be 
copyrighted  see  Rosenbach  v.  Dreyfuss,  2  Fed. 
217,  219. 
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c.  Duratton  of  Imprisonment,  554 

(i)  In  General,  554 
(ii)  Fixing  Duration  in  Sentence,  555 

d.  Discharge  From  Imprisonment,  555 

(i)  In  General,  555 
(ii)  Improper  Discharge  or  Escape,  556 
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CROSS-RBFBRENCEIS 

For  Matters  Eelating  to  : 
Animals,  see  Animals. 
Appeal  and  Error,  see  Appeal  and  Eeeoe. 
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For  Matters  Relating  to  —  {continued) 
Bankruptcy,  see  Bankruptcy. 
Constitutional  Law,  see  Constitutional  Law. 
Contempt,  see  Contempt. 
Costs,  see  Costs. 

Criminal  Law,  see  Criminal  Law,  and  Particular  Offenses  There  Referred  to. 
Forfeiture,  see  Foefeitcres. 
Membership  Fine  Imposed  by: 

Building  and  Loan  Society,  see  Building  and  Loan  Societies. 

Corporation  Generally,  see  Corporations. 

Exchange,  see  Exchanges. 
Penalty,  see  Penalties. 
Remission  of  Fine,  see  Pardon. 
Violation  of : 

Customs  Law,  see  Customs  Duties. 

Injunction,  see  Injunctions. 

Municipal  Ordinance,  see  Municipal  Corporations. 

L  DEFINITION. 

A  fine  is  a  pecuniary  punishment  imposed  by  a  lawful  tribunal  upon  a  person 
convicted  of  crime  or  misdemeanor.^ 


1.  Bouvier  L.  Diet,  [quoted  in  People  v. 
Nedrow,  122  III.  363,  366,  13  N.  E.  533;  Hud- 
son V.  Granger,  23  Misc.  (N.  Y.)  401,  403, 
52  N.  Y.  Suppl.  9;  Southern  Express  Co.  v. 
Com.,  92  Va.  59,  63,  22  S.  E.  809,  41  L.  E.  A. 
436]. 

Other  definitions  are:  "A  pecuniary  pun- 
ishment for  an  offense  or  a  contempt  com- 
mitted against  the  King."  State  v.  MeCon- 
nell,  70  N.  H.  158,  46  Atl.  458;  Coke  Litt. 
1266  [quoted  in  State  v.  Ostwalt,  118  N.  C. 
1208,  1213,  24  S.  E.  660,  32  L.  R.  A.  396; 
State  V.  Burton,  113  N.  C.  655,  662,  18  S.  E. 
657].    See  also  Jacob  L.  Diet. 

"A  pecuniary  punishment  imposed  by  the 
judgment  of  a  court  upon  a  person  convicted 
of  crime."    State  v.  Steen,  14  Tex.  396,  398. 

"  Pecuniary  punishments  of  offences,  which 
are  inilieted  by  sentence  of  a  court  in  the  ex- 
ercise of  criminal  jurisdiction."  Hanscomb 
V.  Russell,  11  Gray  (Mass.)  373,  374. 

"A  sum  of  money  exacted  of  a  person  guilty 
of  a  misdemeanor  or  a  crime,  the  amount  of 
which  may  be  fixed  by  law  or  left  in  the  dis- 
cretion of  the  court."  Lancaster  v.  Richard- 
son, 4  Lans.  (N.  Y.)  136,  140. 

"A  sum  of  money  ordered  to  be  paid  by  an 
offender  as  a  punishment  for  an  offence." 
Rapalje  and  L.  L.  Diet,  [quoted  in  State  v. 
Burton,  113  N.  C.  655,  662,  18  S.  E.  657]. 

"A  sum  of  money  paid  at  the  end,  to  make 
an  end  of  a  transaction,  suit,  or  prosecution; 
mulct;  penalty."  Atchison,  etc.,  R.  Co.  v. 
State,  22  Kan.  1,  15  [citing  Webster  Diet.; 
Richardson  Diet.]. 

"A  pecuniary  punishment  for  an  offense  in- 
fiieted  by  sentence  of  a  court  having  authority 
to  impose  it."  Wilcox  v.  Knoxville  Borough, 
12  Pa.  Co.  Ct.  641,  646  [citing  Anderson  L. 
Diet.]. 

"  The  sentence  pronounced  by  the  Court  for 
a  violation  of  the  criminal  law  of , the  State." 
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Board  of  Education  v.  Henderson,  126  N.  C. 
689,  691,  36  S.  E.  158. 

"Amends,  or  pecuniary  mulct  for  an  offence 
committed."  State  v.  Robertson,  15  Rich. 
(S.  C.)  17,20. 

"  Fine  "  is  derived  from  "  finis,"  and  is  so 
called  because  its  payment  puts  an  end  to  the 
offense  for  which  it  is  imposed.  State  v. 
Steen,  14  Tex.  396,  398.  See  also  Atchison, 
etc.,  R.  Co.  V.  State,  22  Kan.  1,  15;  Coke  Litt. 
126&. 

Distinguished  from  "penalty." — In  its 
broadest  sense  "  penalty "  includes  fines,  as 
■well  as  all  other  kinds  of  punishment  (Gosse- 
link  V.  Campbell,  4  Iowa  296;  The  Strat- 
hairly,  124  U.  S.  558,  31  L.  ed.  580;  U.  S.  v. 
Mann,  26  Fed.  Cas.  15,718,  1  Gall.  177; 
Reg.  V.  Gavin,  1  Can.  Cr.  Cas.  59.  But  see 
Lancaster  v.  Richardson,  4  Lans.  (N.  Y.) 
136)  ;  but  in  its  narrower  sense  a  penalty 
is  the  amount  recovered  for  a  violation  of 
the  statute  law  of  the  state  or  the  ordinance 
of  a  town,  which  violation  may  or  may  not 
be  a  crime  (Lancaster  v.  Richardson,  4  Lans. 
(N.  Y.)  136;  Hudson  v.  Granger,  23  Misc. 
(N.  Y.)  401,  52  N.  Y.  Suppl.  9;  Fuller  v. 
Redding,  16  Misc.  (N.  Y.)  634,  39  N.  Y. 
Suppl.  109;  Board  of  Education  v.  Hender- 
son, 126  N.  C.  689,  36  S.  E.  158;  Southern 
Express  Co.  v.  Com.,  92  Va.  59,  22  S.  E.  809, 
41  L.  R.  A.  436;  Reg.  v.  Brown,  [1895]  1 
Q.  B.  119.  See  also  Atty.-Gen.  v.  Bradlaugh, 
14  Q.  B.  D.  667,  54  L.  J.  Q.  B.  205,  52  L.  T. 
Rep.  N.  S.  589,  33  Wkly.  Rep.  673)  ;  while  a 
fine  is  a  pecuniary  punishment  inflicted  by 
the  sentence  of  a  court  of  criminal  jurisdic- 
tion on  a,  person  convicted  of  crime  (Indian- 
apolis V.  Fairchild,  1  Ind.  315;  State  v.  Mis- 
souri Pae.  R.  Co., '64  Nebr.  679,  90  N.  W. 
877;  Lancaster  v.  Richardson,  4  Lans.  (N.  Y.) 
136;  Hudson  V.  Granger,  23  Misc.  (N.  Y.) 
401,  52  N.  Y.  Suppl.  9;   Fuller  v.  Redding, 
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II.  Origin  and  Source. 

Fines  constitute  in  whole  or  in  part  the  punishment  for  many  offenses  at 
common  law,^  as  well  as  for  many  offenses  created  by  statute.^  Subject  to  con- 
stitutional restrictions,*  the  imposition  and  regulation  of  fines  belong  to  the 
legislature.^ 

III.  RECOVERY  AND  IMPOSITION. 

A.  Proceeding's  to  Recover.  Since  the  word  "  fine  "  in  its  strict  technical 
sense  is  to  be  regarded  as  a  punishment  for  a  criminal  offense,^  a  criminal  prose- 
cution is  the  usual  mode  of  recovery.''     But  the  mode  in  which  fines  and  penal- 


16  Misc.  (N.  Y.)  634,  39  N.  Y.  Suppl.  109; 
Board  of  Education  v.  Henderson  126  N.  0. 
689,  36  S.  E.  158;  Southern  Express  Co.  v. 
Com.,  92  Va.  59,  22  S.  E.  809,  41  L.  E.  A. 
436.  See  also  Slayton  c.  Marshall,  64  N.  H. 
549,  15  Atl.  210,  1  L.  R.  A.  51;  State  v. 
Burton,  113  N.  C.  655,  18  S.  E.  657;  U.  S.  v. 
Mann,  26  Fed.  Cas.  No.  15,718,  1  Gall.  177). 
The  terms  "fine"  and  "penalty"  are,  how- 
ever, often  used  as  synonymous  (People  v. 
Nedrow,  122  111.  363,  13  N.  E.  533;  State  v. 
Horgan,  55  Minn.  183,  56  N.  W.  688.  See 
also  Lord  v.  State,  37  Me.  177);  and  the 
term  "  fine  "  has  been  held  broad  enough  to 
include  "  penalties  "  recoverable  in  a  civil  ac- 
tion (People  V.  Nedrow,  122  111.  363,  13  N.  E. 
533;  Atchison,  etc.,  R.  Co.  v.  State,  22  Kan. 
1,  15,  where  the  court  said:  "In  all  cases 
where  money  is  imposed  merely  as  punish- 
ment for  the  violation  of  some  law,  we  think 
the  imposition  of  such  money  should  be  called 
a  fine;"  Hanseomb  v.  Russell,  11  Gray 
(Mass.)  373;  Territory  i'.  Baca,  2  N.  M. 
183 ) .     See  also,  generally.  Penalties. 

Distinguished  from  forfeiture. —  "A  fine  is 
a  pecuniary  penalty,"  while  "  a  forfeiture  is 
a  penalty  by  which  one  loses  his  rights  and 
interests  in  his  property."  Gosselink  v.  Camp- 
bell, 4  Iowa  296,  300.  See  also  Johnson  v. 
Daw,  53  Mo.  App.  372.  But  the  terms  are 
often  used  indiscriminately  (see  Gosselink  v. 
Campbell,  4  Iowa  296;  Hanseomb  v.  Russell, 
11  Gray  (Mass.)  373;  Southern  Express  Co. 
V.  Com.,  92  Va.  59,  22  S.  E.  809,  41  L.  R.  A. 
436)  ;  and  it  has  been  held  that  the  word 
"  forfeit,"  or  "  forfeiture,"  when  used  in  a 
criminal  statute  to  denote  a  punishment  for 
crime,  is  equivalent  to  "fine"  (Ex  p.  Alex- 
ander, 39  Mo.  App.  108,  holding  that  a  pro- 
vision that  a  person  convicted  shall  "  forfeit 
and  pay  a.  sum  not  exceeding  one  thousand 
dollars,"  authorizes  the  imposition  of  a  fine, 
and  imprisonment  on  non-payment  thereof; 
State  V.  McConnell,  70  N.  H.  158,  159,  46 
Atl.  458,  where  the  court  said :  "A  pecuniary 
punishment  called  a  forfeiture,  is  equivalent 
to  the  same  pecuniary  punishment  called  a 
fine;"  Ex  p.  Marx,  86  Va.  40,  9  S.  E.  475. 
See  also  Com.  v.  Avery,  14  Bush  (Ky.)  625, 
29  Am.  Rep.  429;  State  P.  Mumford,  73  Mo. 
647,  39  Am.  Rep.  532;  State  v.  Sellner,  17 
Mo.  App.  39).  See  also  Foefeituees,  post, 
p.  1356. 

Personal  liabilities  imposed  on  public  of- 
ficers for  the  non-performance  of  offieial 
duties  are  not  fines.  Porter  V.  Thomson,  22 
Iowa  391. 
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Koney  paid  on  a  forfeited  recognizance  is 

not  a  fine  and  is  not  a,  substitute  for  a  fine, 
although  the  alleged  crime  was  one  which 
might  have  required  the  imposition  of  a  fine 
if  defendant  had  appeared  and  had  been  con- 
victed; and  consequently  no  part  of  such 
money  belongs  to  the  informer  who  would 
have  been  entitled  to  a  share  of  the  fine.  U.  S. 
V.  Panjul,  25  Fed.  Cas.  No.  15,069,  1  Lowell 
117.    See  also  In  re  Brittingham,  5  Fed.  191. 

2.  Southern  Express  Co.  r.  Com.,  92  Va.  59, 
22  8.  E.  809,  41  L.  R.  A.  436.  See  also  Crim- 
inal Law,  12  Cyc.  957  note  36  et  seq. 

3.  Southern  Express  Co.  v.  Com.,  92  Va. 
59,  22  S.  E.  809,  41  L.  R.  A.  436. 

4.  See  Criminal  Law,  12  Cyc.  958  note  41. 
Statutes     imposing     excessive     fines     see 

Criminal  Law,  12  Cyc.  965. 

5.  In  re  Roe  Chung,  9  N.  M.  130,  49  Pac. 
952;  Thomas  v.  Rowe,  (Va.  1895)  22  S.  E. 
157;  Southern  Express  Co.  v.  Com.,  92  Va. 
59,  22  S.  E.  809,  41  L.  R.  A.  436;  Missouri 
Pac.  R.  Co.  V.  Humes,  115  U.  S.  512,  523,  6 
S.  Ct.  110,  29  L.  ed.  463  (where  it  is  said: 
"  The  power  of  the  State  to  impose  fines  and 
penalties  for  a  violation  of  its  statutory  re- 
quirements is  coeval  with  government  " )  ; 
Canada/ Atty.-Gen.  v.  Ontario  Atty.-Gen.,  23 
Can.  Sup.  Ct.  458  [following  Hodge  v.  Reg., 
9  App.  Cas.  117,  53  L.  J.  P.  C.  1,  50  L.  T. 
Rep.  N.  S.  301].  See  also  Criminal  Law,  12 
Cyc.  958  note  42  et  seq. 

Delegation  of  power  to  municipal  corpora- 
tions see  Municipal  Corporations. 

6.  See  supra,  I. 

7.  Louisiana. —  State  r.  Williams,  7  Rob. 
252. 

Minnesota. —  State  v.  Horgan,  55  Minn. 
183,  56  N.  W.  688. 

'Nebraska. —  State  v.  Missouri  Pac.  R.  Co., 
64  Nebr.  679,  90  N.  W.  877,  holding  that 
under  a  constitutional  provision  giving  the 
supreme  court  original  jurisdiction  of  "  civil 
cases  in  which  the  state  shall  be  a  party," 
such  court  has  no  original  jurisdiction  of  a 
proceeding  to  enforce  the  liability  of  a  per- 
son, under  a  statute  which  provides  that  a 
person  violating  its  provisions  shall  "  upon 
conviction  thereof  be  fined." 

New  Hampshire. —  State  v.  Marshall,  64 
N.  H.  549,  15  Atl.  210,  1  L.  R.  A.  51,  holding 
that  a  complainant,  under  a  statute  imposing 
a  fine,  cannot  recover  in  an '  action  of  debt 
that  portion  of  the  fine  to  which,  by  the  terms 
of  the  statute,  he  may  be  entitled. 

Nem  York. —  Hudson  v.  Granger,  23  Misc. 
401,  52  N.  Y.  Suppl.  9,  holding  that  m  viola- 
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ties  are  to  be  recovered  is  a  matter  of  legislative  discretion  ;  ^  and  many  statutes 
creating  offenses  provide  that  the  fine  imposed  for  a  violation  of  their  provisions 
may  be  recovered  in  a  civil  action,*  as  well  as  by  indictment.'"  Where  a  statnte 
creating  a  new  offense  and  imposing  a  fine  also  prescribes  the  mode  of  its 
enforcement,  the  mode  so  prescribed  will  be  held  to  be  exclusive." 


tion  of  a  city  ordinance  made  punishable  by 
a  maximum  fine  or  in  the  alternative  by  cer- 
tain imprisonment  is  properly  prosecuted  as  a 
crime. 

'North  Carolina. —  See  State  v.  Ostwalt,  118 
N.  C.  1208,  24  S.  E.  660,  32  L.  R.  A.  396; 
State  V.  Burton,  113  N.  C.  655,  18  S.  E.  657. 

United  States. —  See  U.  S.  v.  Morin,  26  Fed. 
Cas.  No.  15,810,  4  Biss.  93. 

See  also,  generally.  Indictments  and  In- 

FOEMATIONS. 

Implication  arising  from  statutory  use  of 
word.— In  State  v.  Marshall,  64  N.  H.  549,  15 
Atl.  210,  1  L.  E.  A.  51  [followed  by  State  v. 
Horgan,  55  Minn.  183,  56  N.  W.  688;  State 
V.  Missouri  Pac.  R.  Co.,  64  Nebr.  679,  90 
N.  W.  877],  the  rule  is  laid  down  that  in  the 
absence  of  any  special  provision  as  to  the 
mode  of  procedure,  the  use  of  the  word 
"  fine  "  determines  the  form  of  the  remedy. 

Statute  providing  for  fine  and  imprison- 
ment.—  A  statute  providing  that  on  convic- 
tion the  party  guilty  of  violating  the  statute 
shall  be  fined  or  imprisoned  or  both  contem- 
plates a  criminal  proceeding  only.  Pardee  v. 
Smith,  27  Mich.  33;  U.  S.  v.  Clafiin,  97  U.  S. 
546,  553  note,  24  L.  ed.  1082,  1085;  U.  S.  v. 
Morin,  26  Fed.  Cas.  No.  15,810,  4  Biss.  93, 
holding  that  where  a  violation  of  the  internal 
revenue  law  is  punishable  by  fine  or  impris- 
onment or  both,  the  district  attorney  has  no 
authority  to  waive  the  imprisonment  and  sue 
in  debt  for  the  fine.  See  also  People  v.  Cray- 
croft,  2  Cal.  243,  56  Am.  Dec.  331. 

8.  State  V.  Missouri  Pac.  R.  Co.,  64  Nebr. 
679,  90  N.  W.  877;  In  re  Roe  Chung,  9  N.  M. 
130,  49  Pac.  952;  Missouri  Pac.  R.  Co.  v. 
Humes,  115  U.  S.  512,  6  S.  Ct.  110,  29  L.  ed. 
463. 

9.  State  V.  Ford,  70  Mo.  469  (holding  that 
a  statute  providing  for  the  recovery  of  fines 
in  certain  eases  by  a  "  civil  action "  to  the 
use  of  the  county  before  a  justice  does  not 
authorize  a  proceeding  before  a  justice 
founded  on  an  affidavit  charging  a  criminal 
offense,  on  which  a  warrant  is  issued  for  the 
arrest  of  defendant)  ;  Ex  p.  Marx,  86  Va. 
40,  9  S.  E.  475  {holding  that  under  Va. 
Code,  §§  3799,  2939,  the  fine  prescribed  for 
violating  the  Sabbath  is  recoverable  before  a 
justice  by  a  civil  warrant).  See  also  Wiley 
r.  Yale,  1  Mete.  (Mass.)  553;  Fowler  v.  U.  S., 
1  Wash.  Terr.  3.  And  see  Debt,  Action  op, 
1 3  Cyc.  41 1 ;  and,  generally,  Penalties. 

In  Kentucky  under  statutes  providing  that 
a  public  offense  for  which  the  only  punish- 
ment is  a  fine  may  be  prosecuted  by  penal' 
action  in  the  name  of  the  commonwealth,  it 
has  been  held  that  a  fine  may  be  recovered 
in  a  civil  action  unless  the  statute  creating 
the  offense  provides  that  the  proceeding  must 
be  by  indictment.'  Com.  v.  Louisville,  etc.,  R. 
Co.,  80  Kv.  291,  44  Am.  Rep.  475;  Harp  v. 
Com.,  61   S.  W.  467,  22  Ky.  L.  Rep.   1792; 
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Com.  V.  Louisville,  etc.,  R.  Co.,  37  S.  W.  589, 
18  Ky.  L.  Rep.  610. 

Fines  for  violation  of  municipal  ordinances. 
— •  Illinois. —  Caldwell  v.  Wright,  25  111.  App. 
74. 

Missouri. —  De  Soto  v.  Brown,  44  Mo.  App. 
148. 

Ohio. —  Markle  v.  Akron,  14  Ohio  586. 

Tennessee. —  State  v.  Mason,  3  Lea  649. 

Wisconsin. —  Oshkosh  v.  Schwartz,  55  Wis. 
483,  13  N.  W.  552;  Platteville  v.  Bell,  43 
Wis.  488. 

See  also,   generally.   Municipal   Coepoea- 

TIONS. 

Preponderance  of  evidence  sufficient  for  re- 
covery.—  Under  a  statute  providing  that  the 
fine  imposed  for  a  violation  of  its  provision 
may  be  enforced  by  criminal  prosecution  or 
sued  for  and  recovered  before  a  justice,  a 
suit  for  the  fine  is  not  a  criminal  prosecution 
but  is  a  civil  action  in  which  a  recovery  is 
justified  by  the  preponderance  of  evidence. 
Proctor  V.  People,  24  111.  App.  599. 

Previous  conviction  of  offender  as  pre- 
requisite.—  Under  a  municipal  ordinance  pro- 
viding for  the  imposition  of  a  fine,  where  a 
person  is  convicted  of  a  violation  of  the  or- 
dinance, the  fine  "  to  be  collected  as  similar 
debts  are  now  by  law  collected,"  it  has  been 
held  that  the  fine  cannot  be  collected  by  a 
suit  before  a  justice  until  after  the  person 
charged  has  been  convicted  of  violating  the 
ordinance.  Wilcox  v.  Knoxville  Borough,  12 
Pa.  Co.  Ct.  641. 

Conclusion  of  declaration  "  against  the 
form  of  the  statute." —  In  an  action  or  infor- 
mation to  recover  a  fine  under  a  statute,  it 
has  been  held  that  the  declaration  must  con- 
clude "  against  the  form  of  the  statute,"  or 
by  words  of  equivalent  import.  U.  S.  v.  Bab- 
son,  24  Fed.  Cas.  No.  14,489,  1  Ware  462.  See 
also,  generally.  Penalties. 

10.  Com.  V.  Louisville,  etc.,  R.  Co.,  37 
S.  W.  589,  18  Ky.  L.  Rep.  610;  In  re  Her- 
som,  39  Me.  476;  State  v.  Carr,  6  Greg.  133 
(holding  that  an  indictment  is  an  action  at 
law  within  the  meaning  of  a  statute  which 
makes  gambling  a  misdemeanor,  punishable 
by  fine  and  imprisonment  until  such  fine  is 
paid,  and  provides  that  all  fines  and  forfeit- 
ures under  the  act  shall  be  recovered  by  "  an 
action  at  law,"  to  be  brought  in  the  name  of 
the  state)  ;  State  v.  Sloeum,  9  R.  I.  373.  See 
also,  generally,   Indictments  and  Infoema- 

TIONS. 

Fines  incurred  under  the  laws  of  the  United 
States  may,  under  U.  S.  Rev.  St.  (1878) 
§  3214  [U.  S.  Comp.  St.  (1901)  p.  2084], 
be  recovered  by  indictment.  U.  S.  v.  Craft, 
43  Fed.  374;  U.  S.  v.  Moore,  11  Fed.  248; 
U.  S.  V.  Bougher,  24  Fed.  Cas.  No.  14,627,  6 
McLean  277. 

11.  People  V.  Crayeroft,  2  Cal.  243,  56  Am. 
Dec.  331;  Com.  v.  Louisville,  etc.,  R.  Co.,  37 
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B.  Imposition — l.  In  General.  The  court  or  jury  in  assessing  tlie  fine  on 
conviction  of  an  offense  must  conform  to  the  statute  prescribing  the  puuishmetit 
for  the  offense,  and  as  a  general  rule  any  departure  therefrom  makes  the 
sentence  illegal.'* 

2.  Amount  of  Fine.  At  common  law,  when  an  offense  was  punishable  by 
fine,  the  amount  thereof  was  usually  left  to  the  discretion  of  the  court  within 
constitutional  boundaries.'*  The  amount  of  fines  is  now,  however,  generally  a 
matter  of  statutory  regulation ;  '*  and  as  a  general  rule  a  sentence  to  have  full 
force  and  effect  must  conform  to  the  statute.'' 

3.  Joint  Offenders.  Although  several  persons  may  be  jointly  indicted  and 
jointly  tried,  they  must  be  severally  fined.'^ 


S.  W.  589,  18  Ky.  L.  Rep.  610  (holding  that 
under  Ky.  St.  §  793,  providing  that  the  fine 
imposed  on  railway  companies  for  failure  to 
give  the  statutory  signals  at  grade  crossings 
is  to  be  "  recovered  by  indictment,"  such  fine 
can  only  be  recovered  by  indictment,  although 
section  1139  provides  that  a  fine  may  be  re- 
covered by  civil  proceedings  or  by  indict- 
ment) ;  State  v.  Helfrid,  2  Nott  &  M.  (S.  C.) 
233,  10  Am.  Dec.  591.  See  Israel  v.  Jackson- 
ville, 2  111.  290.  And  see  Actions,  1  Cyc. 
706;  Debt,  Action  of,  13  Cyc.  411;  and, 
generally,  Penalties. 

A  statute  providing  for  the  recovery  of  a 
fine  by  "  bill,  plaint  or  information  "  will  not 
sustain  an  indictment.  State  v.  Corwin,  4 
Mo.  609 ;  Journey  v.  State,  1  Mo.  428 ;  State 
V.  Mathews,  2  Brev.  (S.  0.)  82.  But  see 
State  V.  Helfrid,  2  Nott  &  M.  (S.  C.)  233,  10 
Am.  Dec.  591,  holding  that  the  word  "bill" 
includes  a  bill  of  indictment. 

Statute  designating  prosecutor. —  Where  a 
statute  provides  that  a  designated  officer 
shall  prosecute  all  fines  which  may  inure  to 
a  city,  a  prosecution  by  an  officer  other  than 
the  one  designated  in  the  statute  cannot  be 
sustained.  Com.  v.  Smith,  111  Mass.  407; 
Cora.  V.  Fahey;  5  Cush.  (Mass.)  408. 

In  Missouri,  by  statute,  whenever  a  fine 
may  be  inflicted  it  may  be  recovered  by  in- 
dictment or  information  notwithstanding  the 
law  imposing  the  fine  may  specify  another 
remedy.  Mo.  Rev.  St.  (1889)  §  3971;  State 
V.  Wabash,  etc.,  E.  Co.,  89  Mo.  562,  1  S.  W. 
130;  State  v.  Mackin,  51  Mo.  App.  129. 

12.  Arkansas. —  Graham  v.  State,  1  Ark. 
171. 

California. —  Ex  p.  Gilmore,  71  Cal.  624,  12 
Pac.  800. 

Texas. —  Sager  v.  State,  11  Tex.  App.  110; 
Fowler  v.  State,  9  Tex.  App.  149. 

Wisconsin. —  Haney  v.  State,  5  Wis.  529. 

United  States. —  Ecu  p.  Davis,  112  Fed.  139; 
U.  S.  V.  Vickery,  28  Fed.  Cas.  No.  16,619,  1 
Harr.  &  J.  427. 

See  23  Cent.  Dig.  tit.  "Fines,"  §  1.  See 
also  Criminal  Law,  12  Cyc.  782,  783;  958 
note  45  et  seq. 

Directing  to  whom  fine  shall  be  paid  see 
Ceiminal  Law,  12  Cyc.  329  notes  89,  90,  780. 

Presence  of  accused  at  time  of  sentence  see 
Criminal  Law,  12  Cyc.  776  note  57  et  seq. 

13.  4  Blackstone  Comm.  378;  1  Chitty  Cr. 
L.  810. 

Nominal  fine  imposed. —  In  People  v.  Coch- 
ran, 2  Johns.  Cas.    (N.  Y.)    73,  it  was  held 


that  where  a  prisoner  was  convicted  of  a. 
misdemeanor  on  his  own  confession  in  open 
court,  and  no  circumstances  attending  the 
offense,  either  by  way  of  aggravation  or  ex- 
tenuation, were  shown,  the  court  had  no  cri- 
terion by  which  to  regulate  its  discretion  in 
fixing  the  punishment,  and  hence  a-  nominal 
fine  only  would  be  imposed. 

Province  of  court  and  jury  distinguished. — 
According  to  the  common-law  practice,  the- 
jury  finds  whether  or  not  the  prisoner  be 
guilty,  and  if  they  find  him  guilty  the  court 
must  assess  the  fine.  Hawkins  v.  State,  3 
Stew.  &  P.  (Ala.)  63;  State  v.  Bangor,  41 
Me.  533;  U.  S.  v.  Mundel,  27  Fed.  Cas.  No. 
15,834,  1  Hughes  415,  6  Call  (Va.)  245.  See, 
also  1  Chitty  Cr.  L.  809.  But  the  rule  mak- 
ing it  the  province  of  the  court  to  assess  the 
fine  has  been  variously  modified  by  statute  in 
the  different  jurisdictions.  Melton  v.  State,, 
45  Ala.  56;  Hawkins  v.  State,  3  Stew.  &  P.  . 
(Ala.)  63;  Cook  v.  U.  S.,  1  Greene  (Iowa) 
56;  Herron  v.  Com.,  79  Ky.  38;  Canada  v. 
Com.,  9  Dana  (Ky.)  304;  Madden  v.  State,. 
(Tenn.  Sup.  1901)  67  S.  W.  74;  State  v. 
Schlitz  Brewing  Co.,  104  Tenn.  715,  59  S.  W. 
1033,  78  Am.  St.  Hep.  941;  France  v.  State,. 
6  Baxt.  (Tenn.)  478;  March  v.  State,  35  Tex. 
115;  Com.  i'.  Frye,  1  Va.  Cas.  19.  See  also 
Criminal  Law,  12  Cyc.  593. 

Excessive  fines  see  Criminal  Law,  12  Cyc. 
965  et  seq. 

14.  Arkansas. —  Graham  v.  State,  1  Ark.. 
171. 

California. —  Ex  p.  Bernert,  62  Cal.  524. 

Connecticut. —  Taff  v.  State,  39  Conn^ 
82. 

Missouri. —  State  v.  McQuaig,  22  Mo.  319,-, 
Barada  v.  State,  13  Mo.  94. 

Nevada. —  State  v.  Lawry,  4  Nev.  161. 

Ohio. —  Kubach  v.  State,  25  Ohio  Cir.  Ct> 
488;  Derby  v.  State,  24  Ohio  Cir.  Ct.  304. 

South  Carolina. —  Greenville  v.  Kemmis,  58 
S.  C.  427,  36  S.  E.  727,  50  L.  R.  A.  725 ;  State 
V.  Sheppard,  54  S.  C.  178,  32  S.  E.  146. 

Wisconsin. —  Taylor  v.  State,  35  Wis.  298. 

Excessive  fines  see  Criminal  Law,  12  Cyc. 
965  et  seq. 

15.  Graham  v.  State,  1  Ark.  171 ;  Taflf  v. 
State,  39  Conn.  82;  State  v.  Lawery,  4  Nev. 
161;  Taylor  v.  State,  35  Wis.  298.  Se^  also. 
Criminal  Law,  12  Cyc.  782,  783;  958  note  49. 

16.  Illinois. —  Miller  v.  People,  47  111.  App. 
472. 

Missouri. —  State  v.  Berry,  21  Mo.  504  ;■ 
State  V.  Gay,  10  Mo.  440. 
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IV.    PAYMENT  AND  SATISFACTION. 

A.  Payment  or  Giving  Security  —  1.  In  General.  As  a  general  rule  pay- 
ment of  a  fine  by  a  prisoner  will  operate  as  his  discharge  after  an  order  of  court 
has  been  obtained  for  that  purpose." 

2.  Medium  of  Payment  —  a.  In  General.  In  the  absence  of  language  to  the' 
contrary,  it  wiU  be  presumed  that  the  court  in  imposing  a  fine  contemplated  pay- 
ment of  the  fine  in  the  ordinary  currency  of  the  country.^*  Tiie  rule  has  been 
laid  down,  moreover,  that  in  the  absence  of  statute  an  officer  has  no  authority  to 
receive  anything  other  than  money  in  payment  of  a  fine."  Under  statute  in 
some  jurisdictions  it  has  been  held  that  fines  may  he  paid  in  county  warrants,^  in 
coupons  from  state  bonds,^^  or  by  the  giving  of  some  other  security .^^ 

b.  Confession  of  Judgment.  As  a  substitute  for  the  cash  payment  of  a  fine 
and  imprisonment  therefor,  provision  is  made  by  statute  in  some  jurisdictions  for 
a  confession  of  judgment  by  defendant  for  his  fine  and  costs,  with  good  and  snffi- 
cieut  sureties.^    Indeed  the  practice  of  allowing  a  party  committed  for  fine  &nd 


\ew  York. —  March  i\  People,  7  Barb.  391. 

South  Carolina. —  State  v.  Smith,  1  Nott 
&  il.  13. 

Virginia. —  Com.  v.  Hamor,  8  Gratt.  698. 

West  Virginia. —  Gill  v.  State,  39  W.  Va. 
479,  20  S.  E.  568,  45  Am.  St.  Rep.  928,  26 
L.  E.  A.  655. 

United  States. —  U.  S.  v.  Babson,  24  Fed. 
Cas.  No.  14,489,  1  Ware  462. 

England. —  Beeeher's  Case,  8  Coke  58a. 

See  also  Ckimi^tal  Law,  12  Cye.  774. 

17.  State  V.  Smith,  1  Nott  &  M.  (S.  C.)  13, 
holding  that  an  order  of  discharge  by  the 
court  is  essential. 

Necessity  of  paying  costs  in  addition  to  fine 
see  In  re  Landreth,  55  Kan.  147,  40  Pae.  285. 

Time  of  payment  of  fine  see  Broomhead  v. 
Chisolm,  47  Ga.  390;  Koutt  v.  Feemster,  7 
J.  J.  Marsh.  (Ky.)  131;  State  r.  Wooley,  44 
Vt.  363. 

Payment  of  fine  as  affecting  right  of  appeal 
see  Ckiminal  Law,  12  Cye.  807,  808. 

18.  State  V.  Robertson,  15  Rich.  (S.  C.)  17, 
holding  that  a  fine  was  not  payable  in  bills 
of  the  bank  of  the  state  of  South  Carolina. 

Payment  in  specific  kind  of  money. —  In 
State  V.  Robertson,  15  Rich.  (S.  C.)  17,  20, 
it  -was  said :  "  It  would  be  competent  for 
him  [the  magistrate]  to  require  as  part  of 
the  sentence,  that  the  penalty  be  paid  in 
gold.'' 

19.  Routt  r.  Feemster,  7  J.  J.  Marsh. 
(Ky.)  131:  Robinson  v.  State,  34  Tex.  Cr. 
131,  29  S.  W.  788. 

This  rule  has  been  applied  to  payment  of 
fines  by  check  (Robinson  v.  State,  34  Tex. 
Cr.  131,  29  S.  W.  788)  ;  mortgage  (Hubbard 
V.  State,  71  Ark.  467,  75  S.  W.  853;  Schlief 
i:  State,  38  Ark.  522;  Floyd  v.  State,  32 
Ark.  200;  Manitowoc  County  v.  Sullivan,  51 
Wis.  115,  8  N.  W.  12),  promissory  note  of 
defendant  (Good  v.  Allen,  15  111.  App.  663; 
Clark  V.  State,  3  Tex.  App.  338;  Manitowoc 
County  V.  Sullivan,  51  Wis.  115,  8  N.  W.  12. 
Compare  Caldwell  v.  Wright,  25  111.  App. 
74 ) ,  or  third  person  ( Kingsbury  v.  Ellis,  4 
Gush.  (Mass.)   578). 

Legality  of  payment  of  fine  by  note   or 
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promise  of  third  person  see  Gonteacts,  9  Cye. 
503  note  33. 

Statutory  provision  for  payment  of  fine  by 
promissory  note. —  State  c.  Van  Vleet,  23 
Iowa  168;  Bates  v.  Butler,  46  Me.  387.  See 
also  Counties,  11  Cye.  438  note  19. 

Effect  of  release  of  prisoner  on  promise  of 
third  person. —  Where  a  sheriff  releases  a 
prisoner  and  takes  the  promise  of  another  to 
pay  the  fine  imposed  upon  him,  he  cannot 
afterward  hold  defendant  or  arrest  him  for 
not  paying  the  fine.  By  taking  the  promise 
of  a  third  person  the  sheriff  becomes  liable 
for  the  amount  of  fine  and  must  look  to  the 
person  on  whose  promise  he  acted.  Williams 
V.  Mize,  72  Ga.  129. 

20.  Russell  V.  Rowland,  47  Ark.  203,  1 
S.  W.  74  (holding  that  a,  fine  may  be  paid 
in  the  warrants  of  a  county,  although  the 
ease  in  which  the  fine  was  imposed  was  tried 
in  another  county  to  which  it  had  been  re- 
moved) ;  McKibben  v.  State,  31  Ark.  46. 

31.  Clarke  i^  Tyler,  30  Gratt.  (Va.)  134; 
In  re  Shaner,  39  Fed.  869;  In  re  Mitchell, 
39  Fed.  386. 

22.  Hubbard  t'.  State,  71  Ark.  467,  75 
S.  W.  853;  State  v.  Piggues,  58  Ark.  132, 
23  S.  W.  792;  Chatfield  v.  Frye,  19  Wend. 
(N.  Y.)  545.  See  also  Hamilton  i.  State,  9 
Baxt.   (Tenn.)   355. 

Replevy  of  judgment  imposing  fine. —  How- 
ard r.  Fuller,  100  Ky.  148,  37  S.  W.  585,  18 
Kv.  L.  Rep.  611;  Nail  r.  Springfield,  9  Bush 
(Ky.)  673;  Com.  r.  Merrigan,  8  Bush  (Ky.) 
131. 

Statutory  right  to  surrender  land  in  dis- 
charge of  body  see  Walsh  r.  Ringer,  2  Ohio 
327,  15  Am.  Dec.  555. 

23.  Bowen  r.  State,  98  Ala.  83,  12  So.  808; 
Nelson  v.  State,  46  Ala.  186;  McLeod?;.  State, 
35  Ala.  395;  Halfaere  v.  State,  (Tenn.  Sup. 
1904)  79  S.  W.  132;  Boyken  v.  State,  3 
Yerg.    (Tenn.)   426. 

Tennessee  statute  mandatory. —  Halfaere  v. 
State,   (Tenn.  Sup.  1904)   79  S.  W.  132. 

Offer  of  good  and  sufficient  sureties  re- 
quired.—Bowen  r.  State,  98  Ala.  83,   12  So. 
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costs  to  confess  judgment  with  sureties  in  satisfaction  of  the  original  judgment 
has  been  adopted  in  North  Carolina  apart  from  statutory  authority.^ 

3.  Interest  on  Fines.  A  fine  imposed  by  the  judgment  of  the  court  upon  a 
person  convicted  of  crime  does  not  bear  interest  under  a  statute  allowing  interest 
on  judgments.^^ 

4.  To  Whom  Payment  Is  to  Be  Made.  In  order  to  discharge  defendant  from 
further  liability  for  a  fine,  payment  must  be  made  to  an  official  authorized  by  law 
to  receive  payment.^^ 

B.  Enforcement  of  Payment — l.  By  Execution  —  a.  Against  Property. 
After  a  fine  has  been  imposed  by  the  sentence  of  the  court,  it  is  regarded  as  in 
the  nature  of  a  debt  of  record  due  the  state,^  and  it  may  be  enforced  by  execu- 
tion against  defendant's  property  both  at  common  law^  and   under  statutes 


Attorney  as  surety. —  Tenn.  Acts  (1903), 
p.  89,  e.  48,  making  It  unlawful  for  an  attor- 
ney to  sign  a  bond  or  enter  into  any  recog- 
nizance as  surety  for  an  appearance  in  a 
criminal  case,  and  punishing  by  fine  a  viola- 
tion of  its  provision,  has  no  application  to 
securing  a  confessed  judgment  for  a  fine  and 
costs  pursuant  to  Shannon  Code,  §  7214. 
Halfacre  v.  State,   (Sup.  1904)   79  S.  W.  132. 

Tender  of  security  to  court. —  By  the  ex- 
press provisions  of  Shannon  Code,  §  7214,  a 
tender  of  security  for  a  confessed  judgment 
for  a  fine  and  costs  may  be  made  to  the  court, 
and  therefore  tender  need  not  be  made  to  the 
clerk.  Halfacre  v.  State,  (Tenn.  Sup.  1904) 
79  S.  W.  132. 

Tender  of  more  than  one  surety  required. — 
Halfacre  v.  State,  (Tenn.  Sup.  1904)  79 
S.  W.  132. 

Where  several  persons  are  indicted  jointly, 
and  sever  in  their  trials,  and  are  found 
guilty,  and  each  is  fined,  and  they  come  in 
and  confess  judgment  jointly  as  securities 
for  each  other,  such  judgment  must  show 
what  each  defendant  is  liable  for.  Boyken  v. 
State,  3  Yerg.  (Tenn.)  426.  Where  two  per- 
sons were  jointly  indicted,  tried,  and  con- 
victed, and,  with  a  common  surety,  confessed 
judgment  for  their  fines,  it  was  held  that 
separate  judgments  should  be  entered  against 
each  and  the  surety,  as  neither  was  liable 
for  the  other's  fine.  McLeod  v.  State,  35 
Ala.  395. 

No  particular  form  of  judgment  necessary. 
—  Lambert  v.  People,  43  111.  App.  223. 

Estoppel  to  question  amount  of  fine. —  If  a 
defendant  who  is  sentenced  to  pay  a  fine  pro- 
cures his  discharge  or  prevents  his  imprison- 
ment by  reason  of  a  confession  of  judgment, 
for  the  amount  of  the  fine  and  costs  by  him- 
self and  his  surety,  he  is  estopped  from  ques- 
tioning the  amount  of  the  fine  and  costs. 
Lambert  v.  State,  43  111.  App.  223. 

Contract  for  service  for  repayment  of 
surety. —  Sometimes,  by  statute,  a  person 
upon  whom  a  fine  has  been  imposed  is  author- 
ized to  procure  security  for  the  payment  of 
his  fine  and  the  costs  incidental  to  his  con- 
viction, by  contracting  with  his  surety  to 
render  personal  services  until  his  fine  and 
costs  are  paid  (Ex  p.  Davis,  95  Ala.  9,  11 
So.  308.  See  also  Convicts,  9  Cyc.  878  note 
93  et  seq.)  ;  and  he  may  be  subjected  to  a 
criminal   prosecution  for  a  violation  of  the 


contract,  without  a  good  and  sufficient  ex- 
cuse (Giles  V.  State,  88  Ala.  230,  7  So.  271.. 
See  also  Convicts,  9  Cyc' 879  note  98  et  seq). 

24.  State  v.  Cooley,  80  N.  C.  398  [following- 
State  V.  Love,  23  N.  C.  264].  See  also  Stale- 
V.  Simpson,  46  N.  C.  80.  Gompare  Lambert 
V.  State,  43  111.  App.  223,  226,  where  it  is. 
said:  "  This  method  of  procuring  a  discharge 
from  imprisonment,  or  of  preventing  the  de- 
fendant who  may  be  convicted  of  a  misde- 
meanor, punishable  by  fine  only,  from  being 
imprisoned,  is  purely  statutory,  and  unknown 
to  the  common  law." 

A  judgment  confessed  by  a  third  person  to 
satisfy  a  fine  and  costs  imposed  on  one  con- 
victed of  an.  offense  has  been  held  to  be  regu- 
lar and  proper,  but  an  execution  upon  such 
a  judgment  can  only  issue  against  the  person 
who  has  confessed  the  judgment  and  not 
against  him  jointly  with  the  person  against 
whom  the  fine  and  costs  were  awarded;  and 
hence  an  execution  issuing  against  them 
jointly  is  void,  and  a  sale  under  it  conveys 
no  title  to  the  purchaser.  Plemming  v.  Day- 
ton, 30  N.  C.  453. 

25.  People  v.  Sutter  St.  P.  Co.,  129  Cal. 
545,  62  Pac.  104,  79  Am.  St.  Rep.  137;  State 
V.  Steen,  14  Tex.  396. 

Where  under  statute  a  fine  draws  interest, 
a  tender  of  an  amount  insufficient  to  pay 
both  fine  and  interest  is  bad.  State  v. 
Wooley,  44  Vt.  363. 

26.  Smith  i'.  Dana,  63  Vt.  537,  22  Atl.  629 ; 
Manitowoc  County  v.  Sullivan,  51  Wis.  115, 
8  N.  W.  12.  See  also  Good  v.  Allen,  15  111. 
App.  663;  State  v.  Wooley,  ,44  Vt.  363. 

Sentence  directing  to  whom  fine  shall  be 
paid  see  Ceiminal  Law,  12  Cyc.  780. 

27.  Gill  V.  State,  39  W.  Va.  479,  480,  20 
S.  E.  568,  45  Am.  St.  Rep.  928,  26  L.  R.  A. 
655  (where  the  court  said:  "  When  the  prose- 
cution for  a  public  oflTence  has  ended  in  a 
judgment  imposing  a  fine,  it  is  no  longer 
an  unascertained  penalty  or  liability,  but  has. 
become  fixed  in  amount  and  has  become  a 
debt,  and  that  of  the  highest  character  —  a 
debt  of  record  payable  instanter  —  and  the 
lawful  process  of  execution  may  go  upon  it 
at  common  law  and  under  our  statute " )  ; 
Rex  V.  Woolf,  2  B.  &  Aid.  609,  1  Chitt.  401, 
18  B.  C.  L.  223. 

28.  McMeekin  v.  State,  48  Ga.  335 ;  McNa- 
mara  f.  Barley,  2  Pa.  Co.  Ct.  491;  Gill  v. 
State,  39  W.  Va.  479,  20  S.  B.  568,  45  Am.  St. 
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in  many  jurisdictions.^  The  execution  may  issue  whether  the  sentence  be  for  a 
fine  alone,  or  a  line  coupled  with  a  detinite  term  of  imprisonment ;  ^  and  it  has 
been  held  that  it  may  issue,  althougli  defendant's  body  has  already  been  taken  in 
execution  for  the  fine.^'  Executions  in  these  cases  are  as  a  general  rule  governed 
by  tlie  principles  applicable  to  executions  in  civil  cases.^ 

b.  Against  the  Person  —  (i)  Capias  Pbo  Finm.  At  common  law,  where  a 
judgment  for  a  fine  is  rendered  in  the  absence  of  defendant,  a  special  writ  of 
capias  pro  fine  issues  against  him,  the  exigency  of  which  is  that  his  body  be 


Hep.  928,  26  L.  R.  A.  655;  Rex  v.  Woolf, 
■2  B.  &  Aid.  609,  1  Chitt.  401,  18  E.  C.  L.  223 
^[follovying  Eex  v.  Wade,  Jones  185,  Skin.  12], 
where  levari  facias  was  used.  See  also  Rex 
V.  Speed,  1  Ld.  Raym.  583,  1  Salk.  379. 

In  New  York  it  seems  that  a  fine  imposed 
in  a  criminal  ease  can  be  enforced  only  by 
imprisonment  and  that  an  execution  cannot 
issue  against  the  property  of  defendant. 
Colon  V.  Lisk,  13  N.  Y.  App.  Div.  195,  43 
HT.  Y.  Suppl.  364;  People  v.  Sage,  13  N.  Y. 
App.  Div.  135,  43  N.  Y.  Suppl.  372.  See  also 
Harrington  v.  New  York,  40  Misc.  165,  81 
N.  Y.  Suppl.  667;  Hudson  v.  Granger,  23 
Misc.  401,  52  N.  Y.  Suppl.  9.  But  see  Kane 
!U.  People,  8  Wend.  203;  People  v.  Van  Eps, 
4  Wend.  387. 

29.  Arkansas. —  Cheaney  v.  State,  36  Ark. 
74 ;  Hall  v.  Doyle,  35  Ark.  445. 

California. — -People  v.  Brown,  113  Cal.  35, 
45  Pac.  181 ;  Grady  v.  Superior  Ct.,  64  Cal. 
155,  30  Pac.  613. 

Kentucky. —  Parris  v.  Dozier,  82  S.  W.  615, 
26  Ky.  L.  Rep.  892. 

Minnesota. —  In  re  Shaw,  31  Minn.  44,  16 
N.  W.  461. 

Ohio.—  Huddleson  r.  RuflBn,  6  Ohio  St.  604. 

Pennsylvania. —  McNamara  v.  Earley,  2 
Ta.  Co.  Ct.  491. 

Tennessee. —  Beasley  v.  State,  2  Yerg.  481. 

Texas. —  Ex  p.  Dickerson,  30  Tex.  App.  448, 
17  S.  W.  1076. 

Utah. —  Roberts  v.  Howells,  22  Utah  389, 
«2  Pac.  892. 

West  Virginia. —  Gill  v.  State,  39  W.  Va. 
479,  20  S.  E.  568,  45  Am.  St.  Rep.  928,  26 
L.  R.  A.  655 ;  State  v.  Burkeholder,  30  W.  Va. 
593,  5  S.  E.  439. 

United  States. —  Clark  v.  Allen,  114  Fed. 
374;  In  re  Teuscher,  23  Fed.  Cas.  No.  13,846. 

See  23  Cent.  Dig.  tit.  "  Fines,"  §  7. 

IBut  see  State  v.  Robinson,   17  N.  H.  263. 

Capias  pro  fine  operating  as  execution 
against  property. —  Under  statute  in  Ken- 
tucky it  has  been  held  that  a  capias  pro  fine 
is  made  to  operate  as  an  execution  against 
the  property  of  defendant,  and  if  so  used  it 
must  be  returned  as  an  ordinary  execution 
against  property.  Com.  v.  Merrigan,  8 
Bush  131. 

Fieri  facias  and  not  levari  facias  is,  under 
the  Pennsylvania  practice,  the  proper  writ 
to  issue  for  the  enforcement  of  a  fine.  McNa- 
mara V.  Earley,  2  Pa.  Co.  Ct.  491, 

Execution  against  lands. —  In  West  Vir- 
ginia, under  statute,  execution  may  issue 
against  the  land  as  well  as  the  goods  and 
chattels  of  defendant.  Gill  r.  State,  39 
W.  Va.  479,  20  S,  E.  568,  45  Am.  St,  Rep. 
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928,  26  L.  R,  A.  655;  State  v.  Burkeholder, 
30  W.  Va.  595,  5  S.  E.  439. 

Collection  of  fine  for  violation  of  ordinance, 
by  fieri  facias. —  Huddleson  v.  Ruffin,  6  Ohio 
St.  604. 

Execution  on  property  of  infant. —  Beasley 
V.  State,  2  Yerg.  (Tenn.)  481. 

Execution  on  the  separate  estate  of  a  mar- 
ried woman.—  Gill  v.  State,  39  W.  Va.  479,  20 
S.  E.  568,  75  Am.  St.  Rep.  928,  26  L,  R.  A. 
655, 

Failure  of  judgment  to  order  issuance  of 
execution  immaterial. —  Ex  p.  Dickerson,  30 
Tex.  App.  448,  17  S.  E.  J076. 

Liability  of  marshal  for  failure  to  apply  to 
district  attorney  for  execution  see  Washing- 
ton County  Levy  Ct.  v.  Ringgold,  5  Pet. 
(U.  S.)  451,  8  L.  ed.  188  [affirming  15  Fed. 
Cas.  No.  8,305,  2  Cranch  C.  C.  659]. 

Right  to  claim  homestead  against  execution 
for  fine  see,  generally.  Homestead. 

30.  People  r.  Brown,  113  Cal.  35,  37,  45 
Pac.  181  (holding  that  under  Pen.  Code, 
§  1214,  which  provides  that  "  if  the  judgment 
is  for  a  fine  alone,  execution  may  be  issued 
thereon  as  on  a  judgment  in  a  civil  action," 
execution  may  issue,  if  there  is  a  fine  with- 
out the  alternative  of  imprisonment  to  en- 
force the  fine,  whether  it  be  a  judgment  of 
fine  coupled  with  a  judgment  of  imprison- 
ment, or  one  simply  of  fine  without  a  judg- 
ment of  imprisonment)  ;  Roberts  v.  Howells, 
22  Utah  389,  62  Pac.  892;  Rex  v.  Woolf,  2 
B.  &  Aid.  609,  1  Chitt.  401,  18  E.  C.  L,  223. 

ai.  Rex  V.  Woolf,  2  B.  &  Aid.  609,  1  Chitt. 
401,  18  E,  C,  L.  223;  Rex  v.  Webb,  2  Show. 
166.  Compare  State  v.  Johnston,  2  N.  C. 
293 ;  O'Conner  v.  State,  40  Tex.  27. 

32.  See  cases  cited  infra,  this  note.  And 
see  Executions,  17  Cyc.  878, 

The  execution  must  follow  the  judgment 
imposing  the  fine,  and  a,  judgment  in  favor 
of  the  state  will  not  support  an  execution 
in  the  name  of  an  informer.  Dupont  v. 
Downing,  6  Iowa  172.  See  also  Executions, 
17  Cyc.  1010, 

Levy  as  satisfaction. —  Where  property 
seized  on  execution  for  the  payment  of  a  fine 
is  thereafter  restored  to  the  owner,  the  judg- 
ment is  not  satisfied.  Warrensburg  i>.  Simp- 
son, 22  Mo.  App.  695, 

Necessity  of  cash  sale  under  statute  see 
Hall  V.  Doyle,  35  Ark,  445, 

Replevin  by  person  fined  to  contest  title  of 
purchaser  at  execution  sale. — Heagle  v.  Whee- 
land,  64  111,  423, 

Court  without  power  to  order  disposition 
of  property  seized  in  execution. —  Rex  v.  Car-  , 
lile,  1  D.  &  R.  474,  16  E.  C.  L.  50. 
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iaken  and  committed  to  jail  until  the  fine  is  paid,^'  and  provision  is  made  by 
statute  in  many  states  for  the  use  of  this  writ  in  the  enforcement  of  the  payment 
of  fines.^  The  right  to  issue  a  capias  pro  fine  is  not  affected  by  statutes 
abolishing  the  writ  of  capias  ad  satisfaciendum.^'  Altiiough  a  judgment  imposing 
a  fine  may  expressly  award  a  capias  pro  fine  for  its  collection,^^  the  writ  may 
issue  in  the  absence  of  an  order  in  the  judgment  for  its  issuance,^  unless  the 
judgment  imposing  the  tine  expressly  provides  some  other  mode  for  its 
enforcement.** 

(ii)  Capias  Ad  Satisfaciendum.^  A  capias  ad  satisfaciendum  in  the  form 
appropriate  to  civil  cases  was  not  issuable  at  common  law  for  enforcing  the 
payment  of  fines,^"  although  a  different  rule  obtains  under  statute  in  some 
jurisdictions.^' 

2.  By  Imprisonment  —  a.  Power  to  Imprison  —  (i)  Zzv  General.  Under  the 
common-law  practice,  wherever  a  court  has  power  to  impose  a  fine  it  has  power 


33.  Nev>  Jersey. —  Dodge  v.  State,  24 
N.  J.  L.  455. 

New  York. —  Kane  v.  People,  8  Wend.  203. 

North  Carolina. —  State  v.  Johnston,  2 
N.  C.  293. 

Teaias. —  State  v.  Boren,  21  Tex.  591. 

Virginia. —  Com.  v.  Webster,  8  Gratt.  702. 
See  also  Pifer  v.  Com.,  14  Gratt.  710. 

United  States.—  Ex  p.  Watkins,  7  Pet.  568, 
8  L.  ed.  786. 

England. —  Duke's  Case,  1  Salk.  400;  Eeg. 
V.  Templeman,  1  Salk.  55.  See  1  Cliitty  Cr.  L. 
721,  811. 

See  23  Cent.  Dig.  tit.  "  Fines,"  §  11. 

Judgment  for  costs. —  In  Com.  v.  Webster, 
8  Gratt.  (Va.)  702,  it  was  held  that  where 
there  is  a  judgment  in  favor  of  the  common- 
wealth for  a  fine  and  the  costs  of  the  prose- 
cution, a  capias  pro  fine  may  issue  for  the 
fine  and  costs,  but  where  the  judgment  is  for 
costs  without  a  fine,  the  writ  is  not  a  proper 
process  to  enforce  the  judgment. 

Process  unnecessary  when  defendant  pres- 
ent in  court. —  It  is  to  be  presumed  that  a 
party  was  present  in  court  when  a  judgment 
in  a  criminal  prosecution  was  rendered 
against  him  and  that  an  order  of  committal 
was  made  for  his  failure  to  pay  his  fine,  and 
no  process  to  arrest  is  necessary  in  such  cases. 
Edwards  v.  State,  22  ^rk.  303.  See  also 
Steele  v.  Com.,  3  Dana   (Ky.)  84. 

Proceedings  for  committal  of  defendant 
present  in  court  see  infra,  IV,  B,  2,  a. 

Capias  pro  fine  distinguished  from  capias 
ad  satisfaciendum  see  Leavison  v.  Rosenthal, 
5  Ky.  L.  Eep.  132;  Wilkerson  v.  Allen,  23 
Gratt.  (Va.)  10;  Com.  v.  Webster,  8  Gratt. 
(Va.)  702. 

34.  Ex  p.  Peacock,  25  Fla.  478,  6  So.  473 ; 
Long  V.  Wood,  78  Ky.  392;  Paris  v.  Com., 
3  B.  Mon.  (Ky.)  79;  Steele  v.  Com.,  3  Dana 
(Ky.)  84;  Farris  v.  Dozier,  82  S.  W.  615,  26 
Ky.  L.  Eep.  892;  Shiflett  v.  Com.,  90  Va. 
386,  18  S.  E.  838  (holding  that  under  Va. 
Code,  §  726,  the  court  or  the  judge  thereof 
in  vacation  may  direct  the  clerk  to  issue  a 
capias  pro  fine  either  before  or  after  a  return 
of  the  writ  of  fieri  facias)  ;  Com.  v.  Webster, 
8  Gratt.  (Va.)  702. 

Issuance  of  capias  pro  fine  upon  judgment 
in  penal  action.—  Harp  «.  Com.,  61  S.  W.  467, 
22  Kv.  L.  Eep.  1792. 


Place  of  confinement. —  In  Long  v.  Wood, 
78  Ky.  392,  it  was  held  that  a  party  arrested 
under  a  capias  pro  fine  in  a  county  other 
than  that  from  which  it  was  issued  should 
be  taken  by  the  officer  to  the  jail  of  the 
county  whence  it  issued. 

Form  and  contents  of  capias  see  Ex  p.  Pea- 
cock, 25  Fla.  478,  6  So.  473. 

Suspension  of  capias  by  issuance  of  fieri 
facias. —  Although  a  fieri  facias  issues  on  a 
judgment  for  a  fine  assessed  for  gaming  and 
is  levied,  and  the  right  to  issue  a  capias  pro 
fine  is  thereby  suspended,  yet  if  the  property 
levied  on  be  rescued  by  defendant,  the  sus- 
pension ceases  and  the  capias  ma^  be  issued. 
Faris  r.  Com.,  3  B.  Mon.   (Ky.)   79. 

Replevy  of  capias  pro  fine. —  Under  a  stat- 
ute in  Kentucky  it  has  been  held  that  a  judg- 
ment for  a  fine  is  merged  in  a  bond  replevy- 
ing a  capias  pro  fine  which  issued  thereon, 
and  if  an  execution  issued  on  the  replevin 
bond  be  returned  "  no  property "  a  second 
capias  cannot  be  issued.  Com.  v.  Merrigan, 
8  Bush  131. 

35.  Cagle  v.  State,  6  Humphr.  (Tenn.) 
391;  Com.  v.  Webster,  8  Gratt.  (Va.)  702. 
See  also  Dodge  v.  State,  24  N.  J.  L.  455. 

36.  Com.  V.  Webster,  8  Gratt.  (Va.) 
702. 

37.  Long  V.  Wood,  78  Ky.  392;  Farris  v. 
Dozier,  82  S.  W.  615,  26  Ky.  L.  Eep.  892; 
Com.  V.  Webster,  8  Gratt.  (Va.)  702.  See 
also  In  re  Beall,  26  Ohio  St.  195. 

38.  In  re  Teuseher,  23  Fed.  Cas.  No.  13,846. 

39.  See,  generally.  Executions,  17  Cyo. 
1490. 

40.  Wilkerson  v.  Allan,  23  Gratt.  (Va.) 
10;  Com.  V.  Webster,  8  Gratt.  (Va.)  702; 
Ex  p.  Watkins,  7  Pet.  (U.  S.)  568,  8  L.  ed. 
786.  ■ 

41.  Atty.-Gen.  v.  Baker,  9  Rich.  Eq.  (S.  C.) 
521;  Ex  p.  Watkins,  7  Pet.  (U.  S.)  568,  8 
L.  ed.  786,  construing  the  Maryland  law  as 
adopted  in  the  District  of  Columbia.  See  also 
Bayard  v.  State.  2  Ohio  Dec.  (Reprint)  15, 
1  West.  L.  Month.  89. 

Application  of  rules  governing  the  writ  in 
civil  cases  see  Bavard  v.  State,  2  Ohio  Dec. 
(Reprint)  15,  1  West.  L.  Month.  89;  Ex  p. 
Watkins,  7  Pet.  (U.  S.)  568,  8  L.  ed.  786; 
U.  S.  V.  Watkins,  28  Fed.  Cas.  No.  16,650, 
4  Cranch  C.  C.  271. 

[IV,  B,  2,  a,  (l)] 
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to  compel  the  payment  thereof  by  imprisonment  of  the  party  fined,''*  and  where 
the  punishment  for  the  offense  is  a  fine  and  defendant  is  present  in  court  at  the 
time  of  sentence,  it  is  a  part  of  the  sentence  that  he  stand  committed  until  the 
line  is  paid.'*'  In  many  jurisdictions  moreover  provision  is  made  by  statute  for 
enforcing  the  payment  of  lines  by  imprisonment  of  the  party  lined.**  Under 
statutes  in  some  jurisdictions,  where  the  party  is  convicted  of  an  offense  and 


42.  Georgia. —  Shiver  v.  State,  23  Ga.  230 ; 
Broek  v.  State^  22  Ga.  98. 

Illinois. —  In  re  Bollig,  31  111.  88 ;  Brown  v. 
People,  19  111.  613. 

Michigan. —  See  Brownbridge  v.  People,  38 
Mich.  751. 

Minnesota. —  State  v.  PetersoB,  38  Minn. 
143,  36  N.  W.  443. 

United  States. —  Fischer  v.  Hayes,  6  Fed. 
63,  19  Blatehf.  13;  U.  S.  v.  Bobbins,  27  Fed. 
Cas.  No.  16,171,  holding  that  the  federal 
courts,  in  cases  of  crimes  punishable  by  fine 
or  by  fine  and  imprisonment,  have  an  in- 
herent power,  derived  from  the  common  law, 
to  order  the  person  convicted  to  be  confined 
in  jail  until  the  fine  is  paid. 

England. —  Beecher's  Case,  8  Coke  58.  See 
also  Coke  Litt.  1266. 

Statutory  crimes. — ^Wbere  a  statute  author- 
izes or  prescribes  the  infliction  of  a  fine  as  a 
punishment  for  an  offense,  ft  is  lawful  for  the 
court  inflicting  the  fine  to  direct  that  the 
party  stand  committed  until  the  fine  is  paid, 
although  there  be  no  specific  afSrmative 
grant  of  power  in  the  statute  to  make  such 
direction.  Fischer  v.  Hayes,  6  Fed.  63,  19 
Blatehf.  13. 

In  Ohio,  where  all  offenses  are  statutory 
and  punishments  are  regulated  by  statute,  it 
is  held  that  a  court  has  no  authority  to  com- 
mit for  ijon-payment  of  a  fine  in  the  absence 
of  a  specific  statute  authorizing  the  cormnit- 
ment.  Brown  v.  State,  11  Ohio  276;  Bonsai 
V.  State,  11  Ohio  72;  Lougee  v.  State,  11  Ohio 
68.  See  also  U.  S.  v.  Bobbins,  27  Fed.  Cas. 
No.  16,171. 

Imprisonment  for  non-pa3mient  of  costs  in 
criminal  cases  see  Costs,  11  Cyc.  291. 

Working  out  fines  see  infra,  IV,  B,  3, 

Fines  imposed  by  municipal  corporations 
see,  generally.  Municipal  Coepobations. 

43.  Florida. —  Ea)  p.  Peacock,  25  Fla.  478, 
6  So.  473;  Eoc  p.  Bryant,  24  Fla.  278,  4  So. 
854,  12  Am.  St.  Eep.  200. 

Georgia. —  Brock  v.  State,  22  Ga.  98. 

Massachusetts. —  Harris  v.  Com.,  23  Pick. 
280,  holding  that  where  the  accused  is  sen- 
tenced to  pay  a  fine  the  sentence  should  be 
"  to  pay  the  fine  or  stand  committed  until 
the  sentence  be  performed." 

New  Jersey. —  Dodge  v.  State,  24  N.  J.  L. 
455. 

Neio  York. —  Kane  v.  People,  8  Wend.  203. 

Ohio. —  See  Lougee  v.  State,  11  Ohio  68. 

Tennessee. —  Hill  v.  State,  2  Yerg.  247. 

United  States. —  Ex  p.  Watkins,  7  Pet.  568, 
8  L.  ed.  786;  U.  S.  v.  Roberts,  27  Fed.  Cas. 
No.  16,173,  2  N.  Y.  Leg.  Obs.  99. 

Englamd. —  Groenvelt's  Case,  1  Ld.  Raym. 
213;  Rex  V.  Hord,  Say.  176.  See  also  Rex  v. 
Wilkes,  4  Burr.  2527,  19  How.  St.  Tr.  1075; 
Chapman's  Case,  Cro.  Car.  340;  Rex  v.  Wad- 

[IV,  B,  2.  a,  (I)] 


dington,  1  East  167;  Gordon's  Case,  22  How. 
St.  Tr.  175,  235. 

A  failure  to  order  the  commitment  of  a 
person  on  whom  a  fine  was  imposed  has  been 
held  ground  for  quashing  the  conviction.  Rex 
V.  Hord,  Say.  176.  But  see  Dodge  v.  State, 
24  N.  J.  L.  455. 

A  sentence  awarding  process  according  to 
the  practice  of  the  court  is  good,  although  it 
be  not  added  that  defendant  stand  committed 
until  the  fine  be  paid.  Kane  v.  People,  8 
Wend.  (N.  Y.)  203. 

44.  California. —  People  v.  Brown,  113  Cal. 
35,  45  Pac.  181 ;  Ex  p.  Soto,  88  Cal.  624,  26 
Pao.  530;  Ex  p.  Casey,  85  Cal.  36,  24  Pac. 
599;  Ex  p.  Neustadt,  82  'Cal.  273,  23  Pac. 
124;  In  re  Fil  Ki,  80  Cal.  201,  22  Pac.  146; 
Ex  p.  Ellis,  54  Cal.  204;  Ex  p.  Kelly,  28  Cal. 
414;  People  v.  Markham,  7  Cal.  208. 

Florida. —  Ex  p.  Peacock,  25  Fla.  478,  6 
So.  473;  Ex  p.  Bryant,  24  Fla.  278,  4  So., 
854,  12  Am.  St.  Rep.  200. 

Illinois. —  Berkenfield  v.  People,  191  111. 
272,  61  N.  E.  96. 

Indiana. — -Smith  v.  State,  23  Ind.  132; 
McCool  V.  State,  23  Ind.  127. 

Iowa. —  State  v.  Boynton,  75  Iowa  753,  38 
N.  W.  505 ;  State  v.  Jordan,  39  Iowa  387. 

Kansas. —  State  v.  Baxter,  41  Kan.  516,  21 
Pac.  650. 

Kentucky. —  Hopkinsville  v.  Boyd,  101  Ky. 
664,  42  S.  W.  350,  19  Ky.  L.  Rep.  876;  Paris 
V.  Com.,  3  B.  Men.  79;  Farris  v.  Dozier,  82 
S.  W.  615,  26  Ky.  L.  Rep.  892. 

Minnesota. — ■  State  v.  Peterson,  38  Minn. 
143,  36  N.  W.  443. 

Missouri. —  Ex  p.  Alexander,  39  Mo.  App. 
108. 

Montana. —  Petelin  v.  Kennedy,   29   Mont. 

466,  75  Pac.  82. 

Nevada. — -  State  v.  Second  Judicial  Dist. 
Ct.,  16  Nev.  76. 

New  Jersey. —  Dodge  v.  State,  24  N.  J.  L. 
455. 

New  Mexico. —  In  re  Roe  Chung,  9  N.  M. 
130,  49  Pac.  952. 

New  York. —  See  Matter  of  HoflPman,  1 
N.  Y.  Cr.  484. 

Ohio. —  In  re  McAdams,  21  Ohio  Cir.  Ct. 
450. 

Oregon. —  Ex  p.  MoGee,  33  Oreg.  165,  54 
Pac.  1091. 

Utah.— 'Roberts  v.  Howells,  22  Utah  389, 
62  Pac.  892. 

Wyoming. —  Fisher    v.    McDaniel,    9    Wyo. 

467,  64  Pac.  1056.  87  Am.  St.  Rep.  971. 
See  23  Cent.  Dig.  tit.  "  Fines,"  §  12. 
Constitutionality  of  statutes  see  Constitit- 

TiONAL  Law,  8  Cyc.  881 ;  Executions,  14  Cyc. 
1494. 

Statute  imposing  fine  also  providing  means 
of  enforcement. —  Where  a  statute  imposing 
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sentenced  to  pay  a  fine,  it  is  within  the  discretion  of  the  court  to  order  liis 
imprisonment  nntil  the  fine  be  paid/'  A  direction  in  a  sentence  imposing  a  fine 
that  defendant  stand  committed  until  tlie  fine  is  paid  is  no  part  of  the  jjenalty 
for  tlie  offense,  but  is  merely  a  means  of  compelling  obedience  to  the  judgment 
of  the  court.''^ 

(ii)  Wmsre  Both  Fine  and  Imprisonment  Are  Imposed.  As  a  general 
rule,  where  the  punishment  for  an  offense  is  both  tine  and  imprisonment,  the 
court  may  order  defendant,  for  a  failure  to  pay  the  fine,  to  be  imprisoned,  and 
that  such  imprisonment  begin  after  the  expiration  of  the  term  fixed  as  a 
punishment  for  the  crime.*^ 


a  fine  prescribes  a  particular  method  for  its 
enforcement  by  docketing  the  fine  and  issuing 
execution  thereon,  the  court  has  no  authority 
to  sentence  one  convicted  for  violating  the 
statute  to  imprisonment  for  non-payment  of 
the  fine  imposed.  People  v.  Stock,  26  N.  Y. 
App.  Div.  564,  50  N.  Y.  Suppl.  483  [affirmed 
in  157  N.  Y.  681,  51  N.  E.  1092];  People  v. 
Hazard,  23  Misc.  (N.  Y.)  477,  52  N.  Y. 
Suppl.  670.  See  also  People  v.  Kinney,  24 
N.  Y.  App.  Div.  309,  48  N.  Y.  Suppl.  749. 

Time  of  commitment. —  It  has  been  held 
that,  while  a  justice  should  immediately  com- 
mit a  defendant  to  jail  on  his  failure  to  pay 
a  fine  imposed,  yet  if  he  extends  indulgence 
to  him  by  giving  him  time  in  which  to  pay  a 
mittimus  subsequently  issued  is  not  void. 
McLaughlin  v.  Etchison,  127  Ind.  474,  27 
N.  E.  152,  22  Am.  St.  Eep.  658.  See  also 
In  re  Shaw,  31  Minn.  44,  16  N.  W.  461. 

Suspension  of  execution  of  sentence. —  It 
has  been  held  that  a  court  has  no  power  to 
suspend  execution  of  a  sentence  except  as 
incident  to  a  writ  of  error  or  some  other  legal 
ground,  and  having  sentenced  a  defendant  to 
pay  a,  fine  and  to  stand  committed  until  it 
was  paid,  not  exceeding  six  months,  the  term 
of  imprisonment  on  failure  to  pay  the  fine 
commenced  at  once;  and  that  if  the  court 
without  legal  cause  suspended  execution  of 
the  sentence  until  further  order,  and  no  fur- 
ther order  was  made  until  after  the  expira- 
tion of  the  six  months,  defendant  could  not 
thereafter  be  committed,  although  the  fine  re- 
mains unpaid.  In  re  Webb,  89  Wis.  354,  62 
N.  W.  177,  46  Am.  St.  Rep.  846,  27  L.  R.  A. 
356.     See  also  Criminal  Law,  12  Cyc.  772. 

General  statute  authorizing  commitment. — 
Where  there  is  a  general  statute  authorizing 
the  commitment  of  a  defendant  for  the  non- 
payment of  a  fine  and  costs,  a  defendant  may 
be  committed,  although  the  statute  under 
which  he  is  convicted  contains  no  provision 
for  such  commitment.  People  v.  Markham, 
7  Caf.  208 ;  Hanks  v.  Workman,  69  Iowa  600, 
29  N.  W.  628 ;  In  re  McCort,  52  Kan.  18,  34 
Pac.  456. 

In  Arkansas  it  has  been  held  that  a  fine 
imposed  as  a  part  of  the  punishment  for  a 
felony  cannot  be  enforced  by  imprisonment. 
Cheaney  v.  State,  36  Ark.  74. 

Alternative  or  conditional  sentences,  such 
as  a  sentence  to  pay  a  fine,  and  in  default 
thereof  to  be  imprisoned  for  a  definite  time, 
leaving  the  prisoner  to  decide  which  alterna- 
tive he  will  take,  are  generally  held  not  to  be 
aUowable   [Ex  p.  Martini,  23  Fla.  343,  2  So. 


689;  Turner  v.  Smith,  90  Mich.  309,  51 
N.  W.  282;  People  v.  Carroll,  44  Mich.  371, 
6  N.  W.  871;  Donnoly  v.  People,  38  Mich. 
756;  Brownbridge  v.  People,  38  Mich.  751; 
Koop  V.  State,  58  N".  J.  L.  487,  34  Atl.  885 ; 
Matter  of  Hoffman,  1  N.  Y.  Cr.  484;  In  re 
Deaton,  105  N.  C.  59,  11  S.  E.  244  \_f allowing 
State  V.  Perkins,  82  N.  C.  681].  See  also 
In  re  Brav,  12  N.  Y.  Suppl.  366.  Compwre 
Hathcock  v.  State,  88  Ga.  91,  13  S.  E.  959; 
Broomhead  v.  Chisolm,  47  Ga.  390),  unless 
authorized  by  statute  ( Wilde  v.  Com.,  2  Mete. 
(Mass.)  408.  See  also  State  v.  Markham,  15 
La.  Ann.  498 ;  Brownbridge  v.  People,  supra). 
Definiteness  of  sentence  see  Criminal  Law, 
12  Cyc.  779. 

45.  Ex  p.  Soto,  88  Cal.  624,  26  Pac.  530; 
Ex  p.  Tuichner,  69  Iowa  393,  28  N.  W.  655; 
Hill  V.  State,  2  Yerg.  (Tenn.)  247;  Re  Jack- 
son, 96  U.  S.  727,  24  L.  ed.  877;  In  re 
Teuscher,  23  Fed.  Cas.  No.  13,846. 

46.  Arkansas. —  Etv  p.  Brady,  70  Ark.  376, 
68  S.  W.  34. 

California. —  Ex  p.  Kelly,  28  Cal.  414; 
People  V.  Markham,  7  Cal.  208. 

Florida. —  Ex  p.  Bryant,  24  Fla.  278,  4  So. 
854,  12  Am.  St.  Rep.  200. 

Georgia. —  Brock  v.  State,  22  Ga.  98. 

Illinois. —  Berkenfield  v.  People,  190  111. 
272,  61  N.  E.  96;  In  re  Bollig,  31  111.  88. 

Kansas. —  State  v.  Baxter,  41  Kan.  516,  21 
Pac.  650. 

Minnesota. — ■  State  v.  Peterson,  38  Minn. 
143,  36  N.  W.  443. 

Missouri.—  State  v.  Schierhoff,  103  Mo.  47, 
15  S.  W.  151. 

New  Jersey. —  Dodge  v.  State,  24  N.  J.  L. 
455. 

North  Carolina. —  State  v.  Crook,  115  N.  C. 
760,  20  S.  E.  513,  29  L.  R.  A.  260. 

Ohio. —  Inwood  v.  State,  42  Ohio  St.  186, 
holding  that  an  act  punishing  persons  dis- 
turbing religious  worship  and  authorizing  a 
fine  only  on  a  summary  conviction  and  im- 
prisonment for  its  enforcement  is  not  in  vio- 
lation of  Const,  art.  1,  §§5,  10,  on  the  ground 
that  no  provision  is  made  for  trial  by  the 
jury. 

Oregon. —  Ex  p.  McGee,  33  Oreg.  165,  54 
Pac.  1091. 

Texas. —  Luckey  v.  State,  14  Tex.  400. 

47.  Illinois. —  Berkenfield  v.  People,  191 
111.  272,  61  N.  E.  96  [affirming  92  111.  App. 
400]. 

Indiana.—  See  Ex  p.  Tongate,  31  Ind.  370. 
Iowa. —  State  v.  Myers,  44  Iowa  580. 
Louisiana. —  See  State  v.  Hyland,   36  La. 
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(ill)  Necessity  of  First  Pboceedino  Against  Peopeety.  Apart  from 
express  statutory  requirement,^  it  is  not  a  condition  precedent  to  the  power  to 
imprison  that  an  effort  should  first  have  been  made  to  satisfy  tiie  fine  out  of  the 
property  of  defendant.*' 

b.  Place  of  Confinement.  As  a  general  rule,  where  the  sentence  is  to  pay  a 
fine  and  in  default  of  payment  to  be  imprisoned,  the  imprisonment  should  be  in 
the  common  jail  of  the  city  or  county.^  But  tlie  rule  has  been  laid  down  in  ISTew 
York  tliat  where  a  prisoner  is  sentenced  to  both  fine  and  imprisonment  in  the 
state  prison,  it  is  proper  to  direct  a  continuance  of  imprisonment  in  the  state 
prison,  in  default  of  payment  of  the  fine.^' 

e.  Duration  of  Impplsonment  —  (i)  In  Oeneeal.  In  the  absence  of  a  stat- 
ute limiting  the  duration  of  the  imprisonment  to  enforce  the  payment  of  a  fine, 
it  seems  that  the  convict  may  be  imprisoned  for  an  unlimited  time  in  default  of 
payment,  of  the  fine.'^  But  statutes  authorizing  imprisonment  for  non-payment 
of  a  fine  usually  impose  limitations  upon  the  term  of  imprisonment.^    As  a  gen- 


Ann.  709;  State  v.  Ryder,  36  La.  Ann. 
294. 

New  York. —  People  v.  Sage,  13  N.  Y.  App. 
Div.  135,  43  N.  Y.  Suppl.  372  {affirming  on 
this  point  17  Misc.  712,  41  N.  Y.  Suppl.  531] ; 
People  V.  Sutton,  2  Silv.  Sup.  575,  6  N.  Y. 
Suppl.  95. 

Wyoming. —  Fisher  v.  McDaniel,  9  Wyo. 
457,  64  Pac.  1056,  87  Am.  St.  Kep.  971. 

England. —  Groenvelt's  Case,  1  Ld.  Eaym. 
213. 

But  see  People  v.  Brown,  113  Cal.  35,  45 
Pac.  181;  Lowrey  v.  Hogue,  85  Cal.  600,  24 
Pac.  995;  People  v.  Hamberg,  84  Cal.  468, 
24  Pac.  298;  Ew  p.  Rosenheim,  83  Cal.  388, 
23  Pac.  372  [overruling  People  !'.  Righetti, 
66  Cal.  184,  4  Pac.  1063,  1185] ;  Ex  p.  Neu- 
stadt,  82  Cal.  273,  23  Pac.  124;  In  re  Collins, 
(1890)  23  Pac.  374;  Roberts  v.  Howells,  22 
Utah  389,  62  Pac.  892. 

48.  Sheldon  v.  Hill,  33  Mich.  171;  People 
V.  Rochester,  8  N.  Y.  St.  291. 

49.  Illinois. —  In  re  Bollig,  31  111.  88. 
Iowa. —  Eisner  v.  Shrigley,  80  Iowa  30,  45 

N.  W.  393. 

South  Carolina. —  Atty.-Gen.  v.  Baker,  9 
Rich.  Eq.  521. 

Virginia. —  Shiflett  v.  Com.,  90  Va.  386,  18 
S.  E.  838. 

Canada. —  Arnott  v.  Bradly,  23  U.  C. 
C.  P.  1. 

50.  State-  v.  Framness,  43  Minn.  490,  45 
N.  W.  1098.  See  En)  p.  Halsted,  89  Cal.  471, 
26  Pac.  961;  In  re  Montijo,  (Cal.  1891)  26 
Pac.  961 ;  Saner  v.  People,  17  Colo.  App.  307, 
69  Pac.  76;  People  v.  Sage,  13  N.  Y.  App. 
Div.  135,  43  N.  Y.  Suppl.  372;  Merkee  v. 
Rochester,  13  Hun  (N.  Y.)  157.  And  see 
Criminal  Law,  12  Cyc.  956  note  57. 

51.  People  r.  Sage,  13  N.  Y.  App.  Div.  135, 
43  N.  Y.  Suppl.  372  [reversing  17  Misc.  712, 
41  N.  Y.  Suppl.  531],  holding  that  N.  Y.  Code 
Cr.  Proc.  §  488,  which  provides  that  where  the 
judgment  is  imprisonment  in  the  county  jail 
or  fine  and  imprisonment  until  it  is  paid 
"  the  judgment  must  be  executed  by  the 
sheriff  of  the  county "  in  which  conviction 
was  had,  applies  only  to  cases  where  fine  or 
fine  and  imprisonment  in  the  county  iail  is 
the  only  penalty  imposed.  Compare  Cheaney 
•p.  State,  36  Ark.  74 ;  Ex  p.  Wadleigh,  82  Cal. 
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518,  23  Pac.  190;  Ex  p.  Middleton,  (Cal. 
1889)  20  Pac.  684;  Ex  p.  Arras,  78  Cal.  304, 
20  Pac.  683. 

52.  Hathcock  v.  State,  88  Ga.  91,  13  S.  E. 
959;  Brock  v.  State,  22  6a.  98.  Compare 
Brownbridge  v.  People,  38  Mich.  751. 

53.  California. —  People  v.  Brovm,  113  Cal. 

35,  45  Pac.  181;  Ex  p.  Soto,  88  Cal.  624,  26 
Pac.  530;  Ex  p.  Casey,  85  Cal.  36,  24  Pac. 
599;  Ex  p.  Kelly,  28  Cal.  414;  People  V. 
Markham,  7  Cal.  208. 

Iowa. —  Eisner  v.  Shrigley,  80  Iowa  30,  45 
N.  W.  392;  State  v.  Boynton,  75  Iowa  753, 
38  N.  W.  505 ;  Ex  p.  Tuichner,  69  Iowa  393, 
28  N.  W.  655 ;  State  v.  Myers,  44  Iowa  580 ; 
State  V.  Jordan,  39  Iowa  387. 

Louisiana. —  State  v.  Prince,  42  La.  Ann. 
817,  8  So.  591;  State  i;.  Markham,  15  La. 
Ann.  498;  State  v.  Butman,  15  La.  Ann.  166. 

Missouri. —  St.  Louis  v.  Karr,  85  Mo.  App. 
608. 

Montana. —  Petelin  v.  Kennedy,  29  Mont. 
466,  75  Pac.  82. 

New  Mexico. —  In  re  Roe  Chung,  9  N.  M. 
130,  49  Pac.  952. 

New  York. —  In  re  Sweatman,  1  Cow.  144. 
See  also  Matter  of  Hoffman,  1  N.  Y..  Cr.  484. 

Oregon. —  Ex  p.  McGee,  33  Oreg.  165,  54 
Pac.  1091. 

Pennsylvania. —  See  Mertz's  Case,  8  Watts 
&  S.  374. 

?7«o7i.— Roberts  v.  Howells,  22  Utah  389, 
62  Pac.  892. 

Virginia. — ^  Com.  v.  Webster,  8  Gratt.  702. 

Wyoming. —  Fisher  v.  McDaniel,  9  Wyo. 
457,  64  Pac.  1056,  87  Am.  St.  Rep.  971.  . 

Reduction  of  imprisonment  by  partial  pay- 
ment.—  In  Iowa  it  is  held  that  one  commit- 
ted for  non-payment  of  a  fine  must  remain  in 
custody  for  the  whole  of  the  term  fixed  in  the 
sentence,  unless  the  whole  fine  be  sooner  paid 
(Galles  V.  Wileox,  68  Iowa  664,  27  N.  W. 
816)  ;  but  in  California,  where  the  imprison- 
ment operates  as  a  satisfaction  of  the  fine  at 
a  certain  rate  per  day,  the  prisoner  may  at 
any  time  pay  the  sum  remaining  unsatisfied 
and  claim  his  discharge  (Ex  p.  Riley,  142 
Cal.  124,  75  Pac.  665;  Ex  p.  Casey,  85  Cal. 

36,  24  Pac.  599;  Ex  p.  Chin  Yan,  60  Cal.  78; 
Ex  p.  Kelly,  28  Cal.  414.  Compare  Ex  p. 
Harrison,  63  Cal.  299). 
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eral  rule,  however,  the  term  of  imprisonment  for  the  non-payment  of  a  fine  is  not 
limited  by  statutes  prescribing  a  maximum  period  as  punishment  for  the  offense 
in  controversy." 

(ii)  Fixing  Duration  in  Sentmncm.  At  common  law  the  commitment  is 
until  the  iine  be  paid,^'  and  it  is  not  competent  to  sentence  to  imprisonment  for  a 
term  fixed  and  absolute  as  a  penal  consequence  for  non-payment  of  a  line.^^ 
Where  the  duration  of  the  imprisonment  is  fixed  by  statute,  the  rule  in  some 
jurisdictions  is  that  a  commitment  until  the  fine  be  paid,  without  specifying  the 
duration  of  the  imprisonment,  is  not  void,  as  the  statute  fixes  a  limit  beyond 
which  the  imprisonment  cannot  extend  regardless  of  the  language  of  the  judg- 
ment ;  ^'  but  in  other  jurisdictions  the  court  must  conform  to  the  statute,  and  a 
commitmeiit  until  the  fine  be  paid  will  not  justify  the  detention  of  the  prisoner.^ 
A  commitment  for  a  definite  period  which  exceeds  the  statutory  limit  is  illegal.^' 

d.  Discharge  From  Imprisonment  —  (i)  In  General.  In  tlie  absence  of  stat- 
ute a  person  imprisoned  for  non-payment  of  a  fine  cannot  demand  his  discharge 


Improper  release  by  jailer. —  Where  one  sen- 
tenced to  pay  a  fine  and  to  be  imprisoned 
until  such  fine  is  paid  in  the  proportion  of 
one  day  for  every  dollar  of  the  fine  is  re- 
leased by  the  sheriff  without  authority,  the 
time  of  his  absence  cannot  be  considered  as 
spent  in  jail  in  satisfaction  of  the  judgment. 
Ex  p.  Vance,  90  Cal.  208,  27  Pac.  209,  13 
1.  R.  A.  574. 

54.  State  v.  Peterson,  38  Minn.  143,  36 
N.  W.  443  [distinguishing  Mims  v.  State,  26 
Minn.  494,  5  N.  W.  369] ;  People  v.  Sage,  13 
JsT.  Y.  App.  Div.  135,  43  N.  Y.  Suppl.  372 
[affirming  on  this  point  17  Misc.  7J2,  41  N.  Y. 
Suppl.  531] ;   People  v.  Sutton,  2  Silv.  Sup. 

(N.  Y.)  575,  6  N.  Y.  Suppl.  95;  Ex  p.  McGee, 
33  Oreg.  165,  54  Pac.  1091,  holding  that  a 
sentence  of  a  municipal  court  to  imprison- 
mnent for  one  hundred  days  for  non-payment 
■of  a  fine  or  violation  of  an  ordinance  is  not 
illegal  as  being  in  conflict  with  a,  provision 
in  the  city  charter,  giving  power  to  punish 
violations  of  ordinances  by  fine  or  imprison- 
ment not  exceeding  ninety  days.  But  see 
33rownbridge  v.  People,  38  Mich.  751;  Howard 
V.  People,  3  Mich.  207. 

In  California  the  rule  of  the  text  was  ap- 
plied in  the  earlier  cases  {Ex  p.  Casey,  85 
Cal.  36,  24  Pac.  599;  Eao  p.  Kelly,  28  Cal. 
414),  but  it  is  now  provided  by  statute  (Pen. 
Code,  §  1205)  that  imprisonment  for  non- 
payment of  the  fine  must  not  "  extend  in  any 
«ase  beyond  the  term  for  which  defendant 
might  be  sentenced  to  imprisonment  for  the 
offense    for   which    he   has   been    convicted " 

{Ex  p.  Erdmann,  88  Cal.  579,  26  Pac. 
372). 

55.  Brock  v.  State,  22  Ga.  98.  See  also 
■supra,  IV,  2,  a,  (i),  text  and  note  2.  Com- 
pare Brownbridge  v.  People,  38  Mich.  751. 

56.  Brownbridge  v.  People,  38  Mich.  751; 
Groenvelt's  Case,  1  Ld.  Eaym.  213.  See  also 
supra,  IV,  2,  a,  (l),  text  and  note  3. 

Power  of  court  to  fix  definite  limit  to  im- 
prisonment.—  The  court  may,  however,  fix  a 
limit  beyond  which  the  imprisonment  shall 
not  extend,  although  the  fine  be  not  paid. 
Brock  V.  State.  22  Ga.  98. 

A  commitment  by  a  justice  of  the  peace, 
under  a  statute    authorizing  him  to  commit 


until  a  fine  be  paid,  but  prescribing  no  par- 
ticular length  of  imprisonment,  must  strictly 
conform  to  the  statute  giving  him  his  author- 
ity, and  a  commitment  to  jail  "  for  the  term 
of  one  year,  unless  the  said  sum  shall  be 
sooner  paid,"  is  unwarranted.  Ex  p.  Marx, 
86  Va.  40,  9  S.  E.  475. 

57.  Ex  p.  Brady,  70  Ark.  376,  68  S.  W.  34; 
Eisner  v.  Shrigley,  80  Iowa  30,  45  N.  W.  393 
[distinguishing  Ex  p.  Tuicher,  69  Iowa  393, 
28  N.  W.  655];  Jackson  v.  Boyd,  53  Iowa 
536,  5  N.  W.  734;  State  v.  Myers,  44  Iowa 
580;  Fisher  v.  McDaniels,  9  Wyo.  457,  64 
Pac.  1056,  87  Am.  St.  Rep.  971. 

Indefinite  imprisonment. —  A  sentence  to 
pay  a  fine,  accompanied  by  an  order  of  com- 
mitment until  the  fine  is  paid,  is  not  in  vio- 
lation of  a  constitutional  provision  against 
indefinite  imprisonment.  Ex  p.  Peacock,  25 
Fla.  478,  6  So.  473;  Ex  p.  Bryant,  24  Fla. 
278,  4  So.  854,  12  Am.  St.  Rep.  200. 

58.  Ex  p.  Sing  Oh  Tong,  84  Cal.  165,  24 
Pac.  181;  Ex  p.  Harrison,  63  Cal.  299;  State 
V.  Prince,  42  La.  Ann.  817,  7  So.  591;  State 
V.  Markham,  15  La.  Ann.  498;  State  v.  But- 
man,  15  La.  Ann.  166;  Gurney  v.  Tufts,  37 
Me.  130,  58  Am.  Dec.  777,  holding  that  a  stat- 
ute which  authorizes  a  magistrate  to  com- 
mit for  thirty  days  in  default  of  the  payment 
of  a  fine  does  not  authorize  the  commitment 
of  a  defendant  "until  he.  perform  said  sen- 
tence, or  be  otherwise  discharged  by  due 
course  of  law."  See  also  Howard  v.  People, 
3  Mich.  207. 

A  substantial  compliance  with  the  terms  of 
the  statute  is  sufiicient.  Ex  p.  Ellis,  54  Cal. 
204.  See  also  Ex  p.  Sing  Oh  Tong,  84  Cal. 
165,  24  Pac.  181. 

Stipulation  for  termination  of  imprison- 
ment on  payment  is  unnecessary.  Ex  p. 
Riley,  142  Cal.  124,  75  Pac.  777 ;  Ex  p.  Ellis, 
54  Cal.  204;  Flanagan  v.  Plainfield,  44 
N.  J.  L.  118.  See  also  In  re  Moore,  14  Ohio 
Cir.  Ct.  237,  7  Ohio  Cir.  Dec.  575.  Compare 
Brownbridge  v.  People,  38  Mich.  751;  Ex  p. 
Mullaney,  10  Ohio  S.  &  C.  PI.  Dec.  419,  8 
Ohio  N.  P.  49. 

59.  Kanouse  v.  Lexington,  12  111.  App. 
318;  State  v.  Jordan,  39  Iowa  387;  In  re 
Sweatman,  I  Cow.-  (N.  Y.)  114. 

[IV,  B,  2,  d,  (l)] 
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upon  proof  that  he  is  unable  to  pay.''''  Since  a  fine  is  not  a  debt  but  a  punishment . 
for  crime,^'  a  person  in  execution  for  the  non-payment  of  a  fine  imposed  in  a 
criminal  proceeding  is  not  entitled  to  the  benefit  of  general  acts  passed  for  the 
relief  of  insolvent  debtors,^^  unless  such  acts  expressly  include  persons  imprisoned 
for  non-payment  of  fines.^  Statutes  in  many  jiirisdictions,  however,  make  special 
provision  for  the  discharge  of  one  imprisoned  for  non-payment  of  a  fine,  upon  his 
making  affidavit  that  he  is  unable  to  pay  the  fine,  and  after  undergoing  a  limited 
term  of  imprisonment  or  otherwise  complying  with  the  law.^ 

(n)  Improper  Disgharob  or  Escape.  If  a  prisoner,  after  being  fined  and 
ordered  into  custody,  escapes  before  his  term  of  imprisonment  expires,  with  or 
without  the  consent  of  the  officer  into  whose  custody  he  lias  been  placed,  he  is 
not  thereby  legally  set  at  liberty  and  may  be  retaken  and  imprisoned.^' 

e.  Effect  as  Disehargingr  Fine.  Undergoing  imprisonment  for  non-payment 
of  a  fine  does  not  in  most  jurisdictions  operate  as  a  satisfaction  of  the  fine,  but 
the  liability  of  defendant  remains  and  may  be  enforced  against  his  property.'* 


60.  Luckey  v.  State,  14  Tex.  400. 

61.  State  V.  Manuel,  20  N.  C.  144;  Kex  v. 
Norris,  4  Burr.  2142. 

63.  Perth  Amboy  v.  Brophy,  43  N.  J.  L. 
589;  State  v.  Manuel,  20  N.  C.  144;  Com.  v. 
Chapman,  1  Va.  Cas.  138;  Rex  v.  Norris,  4 
Burr.  2142.     See  also  1  Chitty  Cr.  L.  811. 

Discharge  of  poor  debtors  see  Executions, 
14  Cyc.  1541  et  seq. 

63.  Arkansas. —  Edwards  r.  State,  22  Ark. 
303. 

New  York. —  In  re  Sweatman,  1  Cow.  144. 

South  Carolina. —  Atty.-Gen.  v.  Baker,  9 
Rich.  Eq.  521. 

Tennessee. —  Rogers  v.  State,  5  Yerg.  368; 
Hill  r.  State,  2  Yerg.  247. 

Virginia. — ■  Com.  v.  Webster,  8  Gratt.  702. 

Prison  bounds. —  The  South  Carolina  act  of 
1788,  providing  that  "  all  prisoners  in  execu- 
tion on  any  civil  process  "  shall  be  entitled  to 
the  benefit  of  prison  bounds,  has  been  con- 
strued to  include  a  prisoner  in  custody  under 
a  capias  ad  satisfaciendum  for  a  fine  and  the 
costs  of  prosecution.  Atty.-Gen.  v.  Baker,  9 
Rich.  Eq.  521.  Compare  State  v.  Gee,  1  Bay 
163,  holding  that  a  person  committed  for  the 
non-payment  of  a  fine  is  not  entitled  to  the 
privilege  of  prison  bounds. 

64.  District  of  Columbia. —  Ex  p.  Norvell, 
20  D.  C.  348. 

Florida. —  Ex  p.  Pells,  28  Fla.  67,  9  So.  833. 

Illinois. —  Ex  p.  Boiling,  31  111.  88;  Rankin 
V.  Beaird,  1  III.  163. 

lo^ca. —  Hanks  v.  Workman,  69  Iowa  600, 
29  N.  W.  628;  In  re  Jordan,  39  Iowa  394; 
State  V.  Peck,  37  Iowa  342 ;  In  re  Curley,  34 
Iowa  184;  State  v.  Van  Vleet,  23  Iowa  168. 

Kansas. —  In  re  Boyd,  34  Kan.  570,  9  Pac. 
240. 

Maine. —  Bates  v.  Butler,  46  Me.  387. 

Massachusetts. —  Gannon  v.  Adams,  8  Gray 
395. 

New  Hampshire. —  In  re  Siskin,  63  N.  H. 
389. 

North  Carolina.—  State  v.  Williams,  97 
N.  C.  414,  2  S.  E.  370;  State  v.  Davis,  82 
N.  C.  610;  State  v.  McClure,  61  N.  C.  491. 
See  also  State  v.  Manuel,  20  N.  C.  144. 

Ohio. —  Ex  p.  Scott,  19  Ohio  St.  581;  In  re 
McAdams,  21  Ohio  Cir.  Ct.- 450,  11  Ohio  Cir. 
Dec.  780 ;  In  re  Moore,  14  Ohio  Cir.  Ct.  237, 
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7  Ohio  Cir.  Dec.  575;  Ex  -p.  MuUaney,  10 
Ohio  S.  &  C.  PI.  Deo.  419,  8  Ohio  N.  P. 
49. 

Pennsylvania.-—  Com.  v.  Long,  5  Binn.  489 ; 
Johnson's  Petition,  2  Pa.  Dist.  700,  13  Pa. 
Co.  Ct.  170;  Com.  v.  Carey,  2  Pa.  Co.  Ct. 
293;  Feehan's  Case,  Brightly  462;  Com.  v. 
Heiffer,  2  Woodw.  311. 

Texas.— Ex  p.  Biela,  (Cr.  App.  1904)  81 
S.  W.  739;  Ex  p.  Eodriquez,  (Cr.  App.  1903) 
73  S.  W.  1050;  Ex  p.  Reeves,  41  Tex.  Cr. 
266,  53  S.  W.  1022;  Ex  p.  Hall,  34  Tex.  Cr. 
617,  31  S.  W.  640;  Ex  p.  Taylor,  34  Tex.  Cr. 
273,  30  S.  W.  230;  Ex  p.  Richmond,  34  Tex. 
Cr.  112,  29  S.  W.  471;  Ex  p.  Hunt,  28  Tex. 
App.  361,  13  S.  W.  145;  Childers  v.  State,  25 
Tex.  App.  658,  8  S.  W.  928 ;  Ex  p.  Bogle,  20 
Tex.  App.  127;  Ex  p.  Godfrey,  11  Tex.  App. 
34. 

65.  Kansas. — •  In  re  Landreth,  55  Kan.  147, 
40  Pac.  285 ;  In.  re  Bradley,  55  Kan.  147,  40 
Pac.  285. 

North  Carolina. —  State  v.  Cooley,  80  N.  C. 
398;  State  v.  McClure,  61  N.  C.  491;  State  v. 
Simpson,  46  N.  C.  80.  See  also  Hawkins  v. 
Hall,  38  N.  C.  280. 

Pennsylvania. —  Schwamble  v.  Sheriff,  22 
Pa.  St.  18. 

Texas. —  Luckey  v.  State,  14  Tex.  400. 

Virginia. —  Wilkerson  v.  Allan,  23  Gratt. 
10. 

Compare  Flora  v.  Sachs,  64  Ind.  155 ;  U.  S. 
V.  Watkins,  28  Fed.  Cas.  No.  16,650,  4  Cranch 
C.  C.  271. 

66.  Arkansas. —  Hall  v.  Doyle,  35  Ark.  445. 
Georgia. —  Hathcock   r.    State,   88   Ga.   91, 

13  S.  E.  959  [follomng  Brock  v.  State,  22  Ga. 
98];  MeMeekin  v.  State,  43  Ga.  335. 

Indiana. —  Flora  v.  Sachs,  64  Ind.  155. 

Iowa. —  State  v.  Anwerda,  40  Iowa  151; 
State  V.  Jordan,  39  Iowa  387 ;  State  v.  Peck, 
37  Iowa  342. 

Kansas. —  In  re  Boyd,  34  Kan.  570,  9  Pac. 
240. 

Missouri. —  Warrensburg  v.  Simpson,  22 
Mo.  App.  695. 

Pennsylvania. —  Brown  v.  Com.,  114  Pa.  St. 
335,  6  Atl.  152;  Com.  v.  Long,  5  Binn.  489; 
Stehl  V.  Com.,  4  Pa.  Cas.  172,  7  Atl.  169. 

Compare  Ex  p.  Harrison,  63  Cal.  299  ;  Ex  p. 
Chin  Yan,  60  Cal.  78;  Ex  p.  Kelly,  28  Cal. 
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3.  Working  Out  Fines.  In  the  absence  of  statute  the  court  has  no  authority 
to  sentence  one  on  whom  a  fine  has  been  imposed  to  hard  labor  in  default  of  the 
payment  of  the  fine.^'     Statutes/^  however,  in  many  jurisdictions  provide  with 


414;   Petelin   i'.  Kennedy,  29  Mont.  466,  75 
Pae.  82. 

67.  In  re  Fil  Ki,  80  Cal.  201,  22  Pac.  146; 
Ex  p.  Kelly,  65  Cal.  154,  3  Pae.  673;  State 
V.  Hyland,  36  La.  Ann.  709 ;  State  v.  Ryder, 
36  La.  Ann.  294.  See  Kanouse  v.  Lexington, 
12  111.  App.  318.  And  see  Criminal  Law, 
12  Cyc.  959  note  58. 

68.  Alabama. —  Burke  v.  State,  71  Ala. 
377;  Bradley  p.  State,  69  Ala.  318;  Williams 
V.  state,  55  Ala.  166;  Burcli  v.  State,  55  Ala. 
136;  Nelson  v.  State,  46  Ala.  186. 

Arkansas. —  Ex  p.  Brady,  70  Ark.  376,  68 
S.  W.  34 ;  State  v.  Barnes,  37  Ark.  448. 

Florida.—  Ex  p.  Pells,  28  Pla.  67,  9  So.  833. 

lUinois. —  Kanouse  v.  Lexington,  12  111. 
App.  318. 

Iowa. —  State  v.  Anwerda,  40  Iowa  151; 
State  V.  Jordan,  39  Iowa  387. 

Kansas. —  In  re  MeCort,  52  Kan.  18,  34 
Pac.  456. 

Missouri. —  In  re  Lorkowski,  94  Mo.  App. 
623,  68  S.  W.  610.  See  also  St.  Louis  v. 
Karr,  85  Mo.  App.  608. 

North  Carolina. — -Myers  v.  Stafford,  114 
N.  C.  234,  19  S.  E.  764. 

Tennessee. —  Vanvabry  v.  Staton,  88  Tenn. 
334,  12  S.  W.  786. 

Texas. —  Ex  p.  "Biela,  (Cr.  App.  1904)  81 
S.  W.  739;  Ex  p.  Rodriquez,  (Cr.  App.  1903) 
73  S.  W.  1050;  Ex  p.  Reeves,  41  Tex.  Cr. 
266,  53  S.  W.  1022 ;  Ex  p.  Jones,  38  Tex.  Cr. 
142,  41  S.  W.  626;  Ex  p.  Hall,  34  Tex.  Cr.  617, 
31  S  VV.  640;  Ex  p.  Taylor,  34  Tex.  Cr. 
273,  30  S.  W.  230 ;  Ex  p.  Richmond,  34  Tex. 
Cr.  112,  29  S.  W.  471;  Ex  p.  Hunt,  28  Tex. 
App.  361,  13  S.  W.  145;  Childers  v.  State, 
25  Tex.  App.  658,  8  S.  W.  928;  Ex  p.  Dam- 
pier,  24  Tex.  App.  561,  7  S.  W.  330;  Ex  p. 
Godfrey,  11  Tex.  App.  34. 

See  also  Convicts.  9  Cyc.  879. 

Effect  of  part  payment  of  fine. —  In  Bowen 
V.  State,  98  Ala.  83,  12  So.  808,  it  was  held 
that  on  conviction  of  a  misdemeanor  the  court 
should  allow  a  confession  of  judgment  for 
such  part  of  the  fine  as  defendant  is  ahle  to 
make  with  proper  security,  and  impose  a 
sentence  for  hard  labor  ■  for  such  part  as  is 
not  paid  or  confessed. 

Retrospective  effect  of  statute  reducing  per 
diem. —  It  has  been  held  that  a  law  reducing 
a  per  diem  allowed  a  county  Convict  as  a 
credit  on  his  fine  when  working  the  same  out 
by  manual  labor  can  have  no  application  to 
a  judgment  which  was  rendered  and  in  pro- 
cess of  execution  prior  to  the  passage  of  the 
law.  Ex  p.  Hunt,  28  Tex.  App.  361,  13  S.  W. 
145. 

Specifying  number  of  days  of  labor  in  sen- 
tence.—  While  a  sentence  to  hard  labor  to 
pay  a  fine  and  costs  should  specify  the 
amount  of  the  fine  and  costs  or  nu-Riber  of 
days  of  labor,  the  sentence  is  not  invalidated 
by  reason  of  the  failure  to  do  so.  Walton  v. 
State,  62  Ala.  197 ;  Walker  v.  State,  58  Ala. 
393. 


Failure  to  impose  hard  labor. —  If  a  de- 
fendant be  ordered  to  be  imprisoned  until  a 
fine  is  satisfied  at  a  certain  rate  per  day, 
where  the  statute  provides  that  a  prisoner 
shall  work  out  his  fine  by  labor  in  the  work- 
•  house  or  on  the  public  streets,  the  failure  to 
require  defendant  to  work  out  the  fine  does 
not  render  the  sentence  void.  Berkenfield  v. 
People,  191  111.  272,  61  N.  E.  96  [affirming 
92  111.  App.  400]. 

Work  done  while  awaiting  trial. —  A  rule  or 
regulation  made  by  the  prison  authorities 
whereby  it  is  provided  that  a  convict  held 
in  custody  under  sentence  of  a  court  to  work 
ou,t  fines  or  costs  shall  receive  credit  for 
labor  voluntarily  performed  by  him  before 
conviction  and  while  in  prison  awaiting  trial 
is  unauthorized  and  void.  Vanvabry  v.  Sta- 
ton, 88  Tenn.  334,  12  S.  W.  786. 

Working  out  several  fines. —  Under  statute 
in  Arkansas  providing  that,  where  a  prisoner 
is  delivered  to  a  contractor  for  the  discharge 
of  his  fine,  he  shall  be  kept  at  work  "  for  such 
time  as  will  discharge  all  fines  and  costs  for 
which  he  may  be  committed,"  and  allowing  a 
certain  rate  of  compensation  per  day,  a  per- 
son who  has  been  convicted  and  fined  for 
twenty  offenses  is  not  entitled  to  a  discharge 
when  the  largest  fine  is  paid,  on  the  theory 
that  the  periods  of  his  detention  for  the  sev- 
eral offenses  run  concurrently,  as  would  be 
the  case  if  the  imprisonment  were  imposed 
as  a  punishment  unless  the  judgment  other- 
wise specified,  but  the  prisoner  must  work 
until  all  the  fines  are  paid.  Ex  p.  Brady,  70 
Ark.  376,  68  S.  W.  34. 

Effect  of  inability  to  worK. —  Under  stat- 
ute in  Tennessee,  it  has  been  held  that  a  pris- 
oner may  be  discharged  by  a  county  judge 
before  he  has  worked  out  his  fine,  bvit  that 
no  person  shall  be  so,  discharged  except  on 
the  certificate  of  a  physician  that  such  per- 
son is  physically  unable  to  labor.  Vanvabry 
V.  Staton,  88  Tenn.  334,  12  S.  W.  786.  By 
statute  in  Texas  a  convict  who  from  age,  dis- 
ease, or  other  disability,  physical  or  mental, 
is  unable  to  do  manual  labor,  shall  not  be 
required  to  work,  but  shall  remain  in  jail 
until  his  term  of  imprisonment  is  ended  or 
until  the  fine  and  costs  charged  against  him 
are  discharged  at  the  rate  of  one  dollar  for 
each  day  of  such  confinement  in  jail.  Ex  p. 
Anderson,  34  Tex.  Cr.  14,  28  S.  W.  807.  See 
also  Ex  p.  Littlefield,  39  Tex.  Cr.  119,  44  S. 
W.  1094. 

Contractor's  bond  see  Ex  p.  Ransom,  38 
Tex.  Cr.  141,  41  8.  W.  637;  Ex  p.  Price,  37 
Tex.  Cr.  275,  39  S.  W.  369;  Ex  p.  Price,  11 
Tex.  App.  538.    And  see  Convicts,  9  Cyc.  880. 

Constitutionality  of  statutes  sustained.— 
Com.  V.  Sherley,  12  S.  W.  771,  11  Ky.  L.  Rep. 
641  {act  of  April  10,  1878,  providing  that 
where  a  fine  imposed  in  a,  misdemeanor  case 
is  unpaid,  defendant  may  be  required  by  a 
verdict  to  be  put  at  hard  labor  for  a  certain 
time)  :  Monroe  v.  Meuer,  35  La.  Ann.  1192  (a 
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modifications  in  some  instances  tliat  one  convicted  of  a  misdemeanor  and  sen- 
tenced to  pay  a  fine  may  be  compelled  to  pay  the  fine  either  by  being  hired  out  oi- 
put  to  work  on  the  public  improvements  ;  the  statutes  usually  providing  furtiier 
that  defendant  shall  be  entitled  to  a  credit  on  the  fine  at  a  certain  rate  per  day. 

4.  Application  by  Court  of  Funds  Belonging  to  Prisoner.  It  has  been  held 
that  where  money  is  deposited  in  lieu  of  bail  for  a  prisoner/'  or  is  found  on  th& 
person  of  tbe  prisoner  when  arrested  for  intoxication  and  searched  by  the  police,™" 
it  may  be  applied  in  payment  of  any  fine  imposed  on  the  prisoner,  and  that 
although  the  judgment  is  in  the  alternative  and  would  be  satisfied  by  either  pay- 
ment or  by  imprisonment,  the  prisoner  has  no  right  to  elect  to  be  imprisoned 
instead  of  thus  paying  the  fine.'' 

5.  Lien  of  Judgment  Imposing  Fine.  Provision  is  sometimes  made  by  statute 
giving  a  judgment  imposing  a  fine  operation  as  a  lien  on  defendant's  property.'* 

C.  Recovery  Back  of  Fines  Paid —  1.  In  General.  A  fine  illegally  imposed 
may  be  recovered  back  where  it  was  paid  involuntarily  or  under  duress,  for 
example,  where  it  was  paid  to  avoid  or  obtain  release  from  imprisonment;"  but 
there  can  be  no  recovery  where  the  fine,  although  illegally  imposed,  was  volun- 


city  ordinance  and  charter  authorizing  a  sen- 
tence to  work  on  the  streets  at  a  specified 
rate  in  default  of  payment  of  a  fine)  ;  State 
V.  Manuel,  20  N.  C.  144  (act  of  1831,  provid- 
ing for  a  collection  of  fines  imposed  on  free 
negroes  by  hiring  them  out,  with  certain 
regulations ) . 

69.  Wills  V.  Neilan,  88  Iowa  548,  55  N.  W. 
527;  People  v.  Laidlaw,  102  N.  Y.  588,  7 
N.  E.  910,  a  deposit  made  by  a  third  per- 
son for  the  prisoner. 

70.  McCann  v.  Barr,  6  Pa.  Dist.  721,  19 
Pa.  Co.  Ct.  669  (holding  that  where  an  ordi- 
nance prescribes  a  fine  as  punishment  for  in- 
toxication, and  in  default  thereof  confinement 
in  the  city  jail,  the  mayor,  after  sentencing 
a  prisoner  to  pay  the  fine,  may  retain  the 
amoimt  thereof  from  money  found  on  his  per- 
son when  searched  by  the  police)  ;  McCann  v. 
Barr,  16  Lane.  L.  Eev.  (Pa.)  183,  13  York 
Leg.  Eec.  63. 

71.  Wills  V.  Neilan,  88  Iowa  548,  55  N.  W. 
527;  McCann  v.  Barr,  6  Pa.  Dist.  721,  19  Pa. 
Co.  Ct.  669;  McCann  v.  Barr,  16  Lane.  L. 
Rev.    (Pa.)    183,  13  York  Leg.  Rec.  63. 

72.  People  v.  Brown,  113  Cal.  35,  45  Pac. 
181  (holding  that  Cal.  Pen.  Code,  §  1206, 
providing  that  a  judgment  imposing  a  fine 
shall  be  a  lien  in  like  manner  as  a  judgment 
for  money  in  a  civil  action,  applies  whether 
the  judgment  be  one  of  fine  and  imprisonment 
or  whether  it  be  simply  a  judgment  for  a  fine 
without  a  judgment  for  imprisonment)  ;  Tate 
V.  People,  25  Colo.  335,  53  Pac.  1050. 

Statutory  lien  of  judgment  imposing  fine 
for  maintenance  of  liquor  nuisance  see  Jasper 
County  V.  Sparham,  125  Iowa  464,  101  N.  W. 
134;  State  v.  McCulloch,  77  Iowa  450,  42 
N.  W.  367;  Polk  County  v.  Hierb,  37  Iowa 
361. 

73.  Durr  v.  Howard,  6  Ark.  461  (holding 
that  a  sentence  by  a  court  without  jurisdic- 
tion (for  assault  and  battery  without  indict- 
ment or  information)  that  defendant  pay  a 
fine  and  be  imprisoned  until  it  is  paid,  con- 
fers no  authority  on  the  officer  of  the  court; 
and  if  defendant  pays  the  fine  he  may  main- 
tain an  action  against  the  officer  for  its  re- 
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covery)  ;  Develin  v.  U.  S.,  12  Ct.  CI.  266.  See 
also  Merkee  v.  Rochester,  13  Hun  (N.  Y.) 
157;  Harrington  v.  New  York,  40  Misc- 
(N.  Y.)  165,  81  N.  Y.  Suppl.  667;  Houtz  v. 
Uinta  County,  11  Wyo.  152,  70  Pac.  840. 

Indebitatus  assumpsit  for  money  had  and 
received,  it  has  been  held,  is  a  proper  form  of 
action  against  the  government  or  a  county  for 
the  recovery  back  of  a  fine  illegally  collected. 
Develin  v.  U.  S.,  12  Ct.  CI.  266.  See  also. 
Stromburg  v.  Earick,  6  B.'Mon.  (Ky.)  578; 
Houtz  V.  Uinta  County,  11  Wyo.  152,  70  Pac 
840. 

Jurisdiction  of  action  to  recover  fine  fron» 
city  see  Harrington  v.  New  York,  40  Misc. 
(N.  Y.)   165,  81  N.  Y.  Suppl.  667. 

Payment  under  duress  a  question  for  thfr 
jury. —  Houtz  v.  Uinta  County,  11  Wyo.  152, 
70  Pac.  840. 

Estoppel  to  set  up  duress  and  want  of  ju- 
risdiction.—  If  a  person  sentenced  by  a  mili- 
tary commission  to  pay  a  fine  for  defrauding, 
the  government  and  to  be  imprisoned  until 
the  fine  is  paid  secures  his  release  by  paying 
the  fine,  and  afterward  concedes  that  there 
was  justly  due  from  him  to  the  government 
a  larger  sum  than  he  had  paid,  and  consents 
that  the  money  so  paid  be  paid  into  the  treas- 
ury as  a  credit  upon  his  accounts,  and  accepts 
as  compensation  for  his  services  or  as  a  gra- 
tuity a  portion  of  the  balance  justly  due 
from  him,  he  cannot  recover  the  money  either 
upon  the  ground  that  the  fine  was  imposed 
by  the  commission  acting  without  jurisdic- 
tion, or  that  it  was  paid  under  duress.  Car- 
ver V.  U.  S.,  Ill  U.  S.  609,  4  S.  Ct.  561,  2S 
L.  ed  540  [affirming  16  Ct.  CI.  361]. 

Liability  of  county  or  government  for  fine 
improperly  collected. —  In  Houtz  v.  Uinta 
County,  11  Wyo.  152,  70  Pac.  840,  it  was  held 
that  whatever  may  be  the  defects  in  the  pro- 
ceedings where  the  fine  was  collected,  the 
county  is  not  answerable  for  the  money  so. 
collected^  unless  it  is  shown  to  have  been  paid 
into  the  county  treasury.  So  in  Carver  v. 
U.  S.,  16  Ct.  CI.  361  [affirmed  in  111  U.  S. 
609,  4  S.  Ct.  561,  28  L.  ed.  540,  it  was  held 
that  no  action  can  be  maintained  against  the 
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tarilj  paid  tinder  a  mistake  of  law,'*  as  for  instance,  wliere  tlie  payment  was. 
induced,  not  because  of,  threatened  imprisonment  but  to  avoid  furtlier  incon- 
venience and  trouble.'^  The  mere  fact,  however,  tliat  the  judgment  imposing  a 
fine  is  void  as  being  in  excess  of  the  jurisdiction  of  the  court  does  not,  it  has  been 
held,  constitute  a  sufficient  ground  for  recovering  back  money  paid  without 
objection  or  protest.™ 

2.  Restitution  After  Vacation  of  Judgment.  Eestitution  of  a  fine  after  the 
reversal  of  a  judgment  imposing  it  is  not  a  matter  of  right,'"  but  it  is  for  the 
court  to  deterniine  whether  the  payment  was  voluntarily'^  or  involuntarily 
made,''  and  therefore  whether  defendant  is  entitled  to  a  restitution. 


V.    DISPOSITION  OF  PROCEEDS. 


or  ID 
«i     Con- 


A.  In  General.     By  the  common  law  all  fines  belong  to  the  crown, 
this  country  to  the  state  as  succeeding  to  the  prerogative  of  the  crown  ' 
stitutional  or  statutory  provisions  very  generally  prescribe  the  application  and 
disposition  to  be  made  of  fines,^^  as  for  instance,  that  they  shall  be  paid  over  to 


United  States  for  the  recovery  of  a  fine  ille- 
gally imposed  by  a  military  commission  while 
it  remains  in  the  hands  of  the  military  of- 
ficers. 
Remission  of  fines  see,  generally,  Pabdon. 

74.  Iowa. — Bailey  v.  Paullina,  69  Iowa  463, 
29  N.  W.  418,  holding  that  one  who  is  ar- 
rested for  the  violation  of  a  void  ordinance 
pleads  not  guilty,  but  makes  no  objection  to 
the  ordinance,  is  found  guilty  and  is  fined, 
and  pays  the  fine,  while  under  arrest,  with- 
out protest,  believing  that  the  judgment 
against  him  therefor  is  valid,  does  not  pay 
under  duress,  and  cannot  recover  back  the 
money  so  paid. 

jVew  York. —  Harrington  v.  New  York,  40 
Misc.  165,  81  N.  Y.  Suppl.  667. 

Pennsylvania. —  Com.  v.  Gipner,  118  Pa.  St. 
379,  12  Atl.  306. 

South  Carolina. —  McKee  v.  Anderson,  Rice 
24. 

United  States. —  See  Carver  v.  U.  S.,  Ill 
U.  S.  609,  4  S.  Ct.  561,  28  L.  ed.  540  [affirm- 
ing 16  Ct.  CI.  361]. 

See  23  Cent.  Dig.  tit.  "Fines,"  §  22. 

75.  Houtz  V.  Uinta  County,  11  Wyo.  152, 
70  Pae.  840. 

76.  Harrington  v.  New  York,  40  Misc. 
(N.  Y.)  165,  81  N.  Y.  Siippl.  667;  Houtz  v. 
Uinta  County,  11  Wyo.  152,  70  Pac.  840.  See 
also  McKee  v.  Anderson,  Rice  (S.  C.)  24. 
Compare  Stromljurg  v.  Earick,  6  B.  Mon. 
(Ky.)  578,  holding  that  a  justice  of  the  peace 
cannot  impose  fines  where  he  has  no  juris- 
diction, and  retain  the  money,  but  he  is 
liable  to  the  party  paying  the  fine  as  for 
money  had  and  received. 

Recovery  against  magistrate  in  individual 
capacity. —  Under  a  statute  prescribing  both 
fine  and  imprisonment  for  a  violation  of  its 
provisions,  it  has  been  held  that  a  sentence 
by  a  justice  of  a  fine  only  is  erroneous  but 
not  void  as  being  without  jurisdiction,  and 
where  the  person  sentenced  has  paid  the  fine 
he  cannot  maintain  an  action  against  the  jus- 
tice in  his  individual  capacity  for  its  recov^ 
ery.    Bragdon  v.  Somerby,  55  Me.  92. 

77.  Hazleton  v.  Birdie,  10  Kulp   (Pa.)  98; 


LeSingwell  v.  Wilkes-Barre,  4  Kulp  (Pa.) 
494.  See  also  Appeal  and  Ebror,  3  Cyc. 
463. 

78.  Com.  V.  Gipner,  118  Pa.  St.  379,  12 
Atl.  306,  holding  that  where  a  defendant  con- 
victed before  a  magistrate  and  sentenced 
under  a  statute  has  voluntarily  paid  the  fine 
and  costs,  the  court  of  common  pleas  has  no 
power  on  certiorari  to  reverse  the  judgment 
and  order  restitution.  See  also  Hazleton  v. 
Birdie,  10  Kulp  (Pa.)  98. 

79.  People  v.  Wayne  County,  41  Mich.  223, 
49  N.  W.  921,  holding  that  where  a  judgment 
imposing  a  fine  is  reversed  after  defendant 
has  paid  the  fine  in  order  to  avoid  imprison- 
ment, mandamus  will  lie  to  the  board  of 
auditors  to  refund  the  fine. 

80.  1  Chitty  Cr.  L.  809;  3  Salk.  32;  Groen- 
velt's  Case,  1  Ld.  Raym.  213. 

Power  of  crown  to  grant  right  to  fines  ta 
third  person  see  Groenvelt's  Case,  1  Ld.  Raym. 
213. 

81.  Sessions  v.  Boykin,  78  Ala.  328;  Kly- 
man  V.  Com.,  (Ky.  1895)  30  S.  W.  658  (laying 
dovsTi  the  rule  that  in  every  case,  unless  other- 
wise clearly  provided,  fines  imposed  for  the 
violation  of  a  statute  of  the  state  belong, 
when  recovered,  to  the  state)  ;  Com.  ■;;.  Louis- 
ville, etc.,  R.  Co.,  30  S.  W.  607,  17  Ky.  L. 
Rep.  111.  See  also  Taunton  v.  Sproat,  2  Gray 
(Mass.)   428. 

82.  See  cases  cited  infra,  this  and  succeed- 
ing notes  83-88. 

Legislative  provision  for  payment  to  board 
of  commissioners  of  fisheries. — People  v.  Cren- 
nan,  141  N.  Y.  239,  36  N.  E.  187. 

Provision  of  congress  for  part  of  fines  to 
be  paid  over  to  levy  court. —  Washington 
County  Levy  Ct.  v.  Ringgold,  5  Pet.  (U.  S.) 
451,  8  L.  ed.  188. 

Provision  for  payment  of  fine  or  part 
thereof  to  person  injured. —  Oonneoticut. — 
William  Rogers  Mfg.  Co.  v.  Rogers,  38  Conn. 
121. 

JVeftros fea.—Everson  v.  State,  66  Nebr.  154, 
92  N.  W.  137;  Hier  v.  Hutchings,  58  Nebr. 
334,  78  N.  W.  638 ;  Clearwater  Bank  r.  Kur- 
konski,  45  Nebr.   1,   63   N.  W.   133;   Wayne 
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the  state,^  county,^  town,  or  city,^^  or  to  some  charitable  institution,'*  or  that 
they  be  devoted  to  the  support  of  the  public  schools  or  tp  some  other  educational 
purpose,^^  or  to  the  payment  of  costs  in  criminal  proceedings  when  the  person 


County  r.  Bressler,  32  Nebr.  818,  49  N.  W. 
782;  Graham  v.  Kibble,  9  Nebr.  182,  2  N".  W. 
455. 

North  Carolina. — ^  Morris  V.  Whitehead,  65 
N.  C.  637;  In  re  Rhodes,  65  N.  C.  518. 

Ohio. — ^  Hancock  County  Com'rs  v.  Findley 
Bank,  32  Ohio  St.  194. 

United  States. —  U.  S.  v.  Murphy,  16  Pet. 
203,  10  L.  ed.  937.  See  also  Contempt,  9 
Cye.  54. 

Sentence  directing  to  whom  fine  shall  be 
paid  see  Ckiminal  Law,  12  Cyc.  329  notes 
89,  90,  780. 

83.  Louisville  v.  Com.,  9  Dana  (Ky.)  70; 
Taunton  v.  Sproat,  2  Gray  (Jlass. )  428; 
State  V.  Bosworth,  74  Vt.  315,  52  Atl.  423; 
State  V.  St.  Johnsbury,  59  Vt.  332,  10  Atl. 
531. 

84.  California. —  Los  Angeles  County  v. 
Los  Angeles,  65  Cal.  476,  4  Pac.  453. 

Illinois. — ■  Edgar  County  v.  Mayo,  8  111.  82. 

New  Hampshire. —  Hillsborough  Comity  v. 
Manchester,  49  N.  H.  57. 

Neio  York. —  People  v.  Crennan,  141  N.  Y. 
239,  36  N.  E.  187  [affirming  26  N.  Y.  Suppl. 
167]. 

Ohio. —  Cleveland  v.  Jewett,  39  Ohio  St. 
271. 

Texas. —  Hempstead  v.  Waller  Countv,  1 
Tex.  App.  Civ.  Cas.  §  799. 

Virginia. —  Tyler  v.  Taylor,  29  Gratt.  765. 

Change  of  venue. —  Where  there  is  a  change 
of  venue  in  a  criminal  case,  the  fine  recov- 
ered belongs  to  the  county  in  which  the  prose- 
cution originated,  ahd  not  to  the  county  in 
which  the  trial  is  had.  Russell  v.  Rowland, 
47  Ark.  203,  1  S.  W.  74 ;  Washington  County 
V.  State,  43  Ark.  267;  Rock  Island  County  v. 
Mercer  County,  24  111.  35;  "Findley  v.  Erwin, 
6  N.  C.  244. 

85.  Arkansas. — State  v.  Ft.  Smith,  56  Ark. 
137,  19  S.  W.  427 ;  Hackett  City  v.  State,  56 
Ark.  133,  19  S.  W.  426. 

California. —  People  v.  Sacramento,  6  Cal. 
422. 

Kentucky. —  Greenville  v.  Townes,  93  Kv. 
597,  20  S.'W.  912,  14  Ky.  L.  Rep.  582;  Bar- 
bour V.  Louisville,  83  Ky.  95;  Harrodsburg 
r.  Harrodsburg  Educational  Dist.,  7  S.  W. 
312,  8  Ky.  L.  Rep.  605. 

Massachusetts. — ^  Taunton  «.  Sproat,- 2  Gray 
428. 

New  Hampshire. —  Batchelder  v.  Rocking- 
ham County,  06  N.  H.  374,  23  Atl.  429 ;  Hills- 
borough County  V.  Manchester,  49  N.  H. 
57. 

New  York. —  Green  Island  v.  Williams,  79 
N.  y.  App.  Div.  260,  79  N.  Y.  Suppl.  791; 
People  V.  Ontario  County,  4  Den.  260. 

07iio.— Lloyd  r.  Dollisin,  23  Ohio  Cir.  Ct. 
571. 

Virginia. —  Tyler  v.  Taylor,  29  Gratt.  765. 

Canada. —  St.  Stephen  v.  Charlotte  County, 
24  Can.  Sup.  Ct.  329  [reversing  32  N.  Brunsw. 
292]. 

86.  See  cases  cited  infra,  this  note. 
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Payment  to  home  for  friendless  women. — 

Indianapolis  v.   Indianapolis   Home,   etc.,   50 
Ind.  215. 

Provision  for  payment  to  society  for  pre- 
vention of  cruelty  to  children. —  Yonkers  Soc., 
etc.,  V.  Yonkers,  44  Hun  (N.  Y.)  338. 

Provision  for  payment  to  home  for  care  of 
inebriates. —  Inebriates'  Home  v.  Reis,  95  Cal. 
142,  30  Pac.  205. 

Provision  for  payment  to  society  for  pre- 
vention of  cruelty  to  animals. —  American 
Soc,  etc.,  V.  Gloversvillej  78  Hun  (N.  Y.) 
40,  29  N.  Y.  Suppl.  257;  American  Soc,  etc., 
V.  Cohoes,  4  N.  Y.  St.  808;  American  Soc, 
etc.  V.  Doyle,  65  How.  Pr.  (N.  Y.)  459.  See 
also  Animals,  2  Cye.  352. 

87.  Dakota. —  Yankton  County  v.  Faulk,  1 
Dak.  348,  46  N.  W.  583. 

Illinois. —  Sierer  v.  Martin,  63  111.  290; 
Edgar  County  v.  Mayo,  8  111.  82. 

Indiana. —  State  v.  Pennsylvania  Co.,  133 
Ind.  700,  32  N.  E.  822 ;  State  v.  Indiana,  etc, 
R.  Co.,  133  Ind.  69,  32  N.  E.  817,  18  L.  R.  A. 
502;  Burgh  v.  State,  108  Ind.  132,  9  N.  E. 
75;  Swift  V.  State,  63  Ind.  81;  Indianapolis 
!'.  Fairchild,  1  Ind.  315. 

Icnoa. —  Mackie  v.  Iowa  Cent.  R.  Co.,  54 
Iowa  540,  6  N.  W.  723 ;  Woodward  «.  Greeg, 
3  Greene  287. 

Kansas. — -Atchison,  etc.,  R.  Co.  v.  State, 
22  Kan.  1. 

Kentucky. —  Harrodsburg  v.  Harrodsburg 
Educational  Dist.,  7  S.  W.  312,  8  Ky.  L.  Rep. 
605. 

Louisiana. —  Parish  Bd.  of  Directors  v. 
Hebert,  112  La.  467,  36  So.  497. 

Mississippi. —  State  v.  Stone,  69  Miss.  375, 
11  So.  4. 

Missouri. —  In  re  Staed,  116  Mo.  537,  22 
S.  W.  859;  State  v.  Wabash,  etc.,  R.  Co.,  89 
Mo.  562,  1  S.  W.  130;  Barnett  v.  Atlantic, 
etc.,  R.  Co.,  68  Mo.  56,  30  Am.  Rep.  773. 

Nebraska. —  Everson  v.  State,  66  Nebr.  154, 
92  N.  W.  137;  State  v.  Heins,  14  Nebr.  477, 
16  N.  W.  767. 

Nevada. —  Ea;  p.  JMcMahon,  26  Nev.  243, 
66  Pac.  294;  State  v.  Swift,  11  Nev.  128. 

North  Carolina. —  Buncombe  County  v. 
Asheville,  128  N.  C.  249,  38  S.  E.  874;  Board 
of  Education  v.  Henderson,  126  N.  C.  689, 
36  S.  E.  158;  Sutton  v.  Phillips,  116  N.  C. 
502,  21  S.  E.  968;  Wake  v.  Ra,leigh,  88  N.  C. 
120. 

Virginia. —  Southern  Express  Co.  v.  Com., 
92  Va.  59,  22  S.  E.  809,  41  L.  R.  A.  436; 
Pitman  r.  Com.,  2  Rob.  800. 

Wisconsi?!. —  State  V.  De  Lano,  80  Wis.  259, 
49  N.  W.  808;  State  v.  Miles,  52  Wis.  488, 
49  N.  W.  808;  State  v.  Miles,  52  Wis.  488, 
Dutton  V.  Fowler,  27  Wis.  427 ;  Lynch  v.  The 
Economy,  27  Wis.  69;  State  v.  Casey,  5  Wis. 
318. 

See  23  Cent.  Dig.  tit.  "  Fines,"  §  24. 

Constitutional  provision  for  application  of 
fines  to  public  libraries. —  People  v.  Bay  City 
36   Mich.    186;    People  v.   Detroit,    18   Mich. 
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convicted  is  insolvent.*^  In  the  absence  of  constitutional  restrictions''  the 
legislature  may  make  such  disposition  of  fines  as  it  may  deem  advisable,*"  and 
may  change  the  disposition  thereof  at  will.'^  Where  a  disposition  of  the  pro- 
ceeds unauthorized  by  law  has  been  made,  the  right  thereto  may  be  enforced  in 
an  appropriate  action.'^ 

B.  Informer's  Share.'^  The  practice  of  paying  a  moiety  of  fines  to 
informers  was  in  frequent  use  in  England  from  very  early  times ;  '^  and  in  this 
country  congress  or  the  legislature  in  fixing  fines  lias  in  many  cases  provided, 
with  a  view  to  stimulating  prosecutions,  that  an  informer  should  be  entitled  to 
a  part  of  the  fine.''     Under  the  various  state  constitutions  making  provision  for 


445;  Wayne  County  v.  Detroit,  17  Mich.  390; 
People  V.  Wayne  County,  8  Mich.  392. 

88.  Hawkins  v.  State,  124  Ala.  102,  27 
So.  215;  Brown  v.  Parris,  93  Ala.  314,  9  So. 
«03 ;  Sessions  v.  Boykin,  78  Ala.  328 ;  Palmer 
V.  Pitts,  51  Ala.  489;  Brunson  v.  Massen- 
Ijerg,  115  Ga.  195,  41  S.  E.  699;  Overstreet 
V.  Eawlings,  106  Ga.  793,  32  S.  E.  855;  Free- 
man V.  Hardeman,  67  Ga.  559;  In  re  Speer, 
54  Ga.  41.  See  also  Costs,  11  Cyc.  279  note 
27. 

89.  See  Indianapolis  v.  Indianapolis  Home, 
«tc.,  50  Ind.  215;  Graham  v.  Kibble,  9  Nebr. 
182,  2  n;  W.  455;  People  v.  Crennan,  141 
N.  Y.  239,  36  N.  E.  187. 

Unconstitutionality  of  provision  for  dispo- 
sition of  fine  invalidating  statute  in  part  only 
see  State  v.  Newell,  140  Mo.  282,  41  S.  W. 
751;  State  V.  Bockstruck,  136  Mo.  335,  38 
S.  W.  317. 

90.  State  v.  Swift,  11  Nev.  128;  Lloyd 
V.  Dollisin,  23  Ohio  Cir.  Ct.  571.  See  Palmer 
V.  Fitts,  51  Ala.  489.  And  see  cases  cited 
supra,  notes  82-88. 

91.  Sessions  v.  Boykin,  78  Ala.  328;  Hol- 
liday  v.  People,  10  III.  214;  Eankin  v.  Beaird, 
1  111.  163;  Colee  v.  Madison  County,  1  111. 
154,  12  Am.  Dec.  161 ;  Watson  Seminary  v. 
Pike  County  Ct.,  149  Mo.  57,  50  S.  W.  880, 
45  L.  R.  A.  675;  Cushman  v.  Hale,  68  Vt. 
444,  35  Atl.  382.  See  also  Buffalo  v.  Neal, 
86  Hun   (N.  Y.)  76,  33  N.  Y.  Suppl.  346. 

Constitutionality  of  retroactive  statute. — 
A  statute  changing  the  disposition  of  fines 
collected  may  be  given  a  retroactive  effect 
without  being  unconstitutional,  as  depriving 
the  county  previously  entitled  to  the  fines 
of  private  property  without  due  process  of 
law.  People  v.  Crennan,  141  N.  Y.  239,  36 
N.  E.  187. 

92.  Los  Angeles  County  v.  Los  Angeles,  65 
Cal.  476,  4  Pac.  453;  Green  Island  v.  Wil- 
liams, 79  N.  Y.  App.  Div.  260,  79  N.  Y 
Suppl.  791;  Yonkers  Soc,  etc.  v.  Yonkers, 
44  Hun  (N.  Y.)  338;  American  Soc,  etc. 
V.  Cohoes,  4  N.  Y.  St.  808 ;  Cleveland  v.  Jew- 
ett,  39  Ohio  St.  271;  State  v.  St.  Johnsbury, 
59  Vt.  332,  10  Atl.  531. 

Limitation  of  actions  see  Harrodsburg  v. 
Harrodsburg  Educational  Dist.,  7  S.  W.  312, 
9  Ky.  L.  Rep.  605;  Hillsborough  County  v. 
Manchester,  49  N.  H.  57;  Buncombe  County 
V.  Asheville,  128  N.  C.  249,  38  S.  E.  874. 

93.  Informer  defined. —  An  informer  is  one 
who  gives  the  first  information  to  the  gov- 
ernment of  a  violation  of  law  which  induces 
the  prosecution  and  contributes  to  the  convic- 
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tion  of  the  offender  or  to  the  recovery  of  a 
fine,  penalty,  or  forfeiture.  U.  S.  v.  Simons, 
7  Fed.  709  [citing  City  Bank  v.  Bangs,  2 
Edw.  (N.  Y.)  95 ;  In  re  Fifty  Thousand  Cigars, 
9  Fed.  Cas.  No.  4,782,  1  Lowell  22 ;  In  re  One 
Hundred  Barrels  Whiskey,  18  Fed.  Cas.  No. 
10,526,  2  Ben.  14;  Sawyer  v.  Steele,  21  Fed. 
Cas.  No.  12,406,  3  Wash.  464;  U.  S.  v.  George, 
25  Fed.  Cas.  No.  15,198,  6  Blatohf.  406;  U.  S. 
V.  Isla  de  Cuba,  26  Fed.  Cas.  No.  15,448,  2 
Cliff.  458;  Lancaster  v.  Walsh,  1  H.  &  H. 
258,  4  M.  &  M.  16]. 

94.  Bacon  Abr.  tit.  "Action  Qui  Tam;"  3 
Blackstone  Comm.  160;  State  v.  De  Lano, 
80  Wis.  259,  49  N.  W.  808. 

95.  Delcuware. —  Law,  etc.,  Soc.  v.  Wilming- 
ton, 4  Pennew.  366,  55  Atl.  1. 

Illinois. —  See  Illinois  Cent.  R.  Co.  v.  Herr, 
54  111.  358. 

]Veto  Hampshire. —  Pierce  v.  Hillsborough 
County,  54  N.  H.  433. 

South  Carolina. —  State  v.  Baldwin,  2 
Bailey  541. 

Vermont. —  Wing  v.  Smilie,  63  Vt.  532,  22 
Atl.  74;  Cain  v.  Valiquette,  56  Vt.  78. 

Virginia. —  See  Southern  Express  Co.  v. 
Com.,  92  Va.  59,  22  S.  E.  809,  41  L.  R.  A. 
436. 

Wisconsin. —  State  v.  De  Lano,  80  Wis.  259, 
49  N.  W.  808. 

United  States. —  Washington  Levy  Ct.  v. 
Ringgold,  5  Pet.  451,  8  L.  ed.  188;  U.  S.  v. 
Funkhouser,  25  Fed.  Cas.  No.  15,177,  4  Biss. 
176. 

See  23  Cent.  Dig.  tit.  "  Fines,"  f  25. 

Informer  must  give  first  information. —  In 
U.  S.  V.  Funkhouser,  25  Fed.  Cas.  No.  15,177, 
4  Biss.  176,  it  was  held  that  a  party  claiming 
an  informer's  share  must  be  the  first  in- 
former. See  also  U.  S.  v.  George,  25  Fed.  Cas. 
15,198,  6  Blatchf.  406.  So  in  U.  S.  v. 
Simons,  7  Fed.  709,  it  was  held  that  the  fact 
that  a  person  has  procured  testimony,  be  it 
ever  so  valuable,  does  not  entitle  such  person 
to  an  informer's  share  where  the  crime  has 
been  disclosed  by  others  and  proceedings  have 
been  commenced  in  consequence  of  such  in- 
formation. In  U.  S.  V.  Funkhouser,  25  Fed. 
Cas.  No.  15,177,  4  Biss.  176,  it  was  held 
that  if  several  causes  exist  by  either  of  which 
a  fine,  penalty,  or  forfeiture  is  incurred,  in- 
formation of  any  one  of  them  properly  given 
to  the  proper  officer  will  entitle  the  person 
giving  the  information  to  the  informer's  share 
if  he  is  the  first  informer. 

Necessity  of  personal  knowledge  on  part 
of  informer. —  Under  a  statute  in  Maryland 
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it  has  been  held  that  that  person  is  the  in- 
former, withia  the  meaning  of  the  statute, 
who  first  gives  notice  to  the  police  authori- 
ties that  a  violation  of  the  law  has  taken 
place,  and  in  consequence  of  whose  communi- 
cation arrests  are  made,  followed  by  convic- 
tion and  payment  of  the  fine,  and  that  it  is 
not  necessary  that  he  should  be  a  witness  in 
the  case  or  have  such  personal  knowledge 
of  the  crime  as  to  make  him  a  competent 
witness.  Sanner  v.  State,  85  Md.  523,  37  Atl. 
165. 

Character  of  information. — ^It  has  been  held 
that  the  information  furnished  by  an  in- 
former must  be  substantially  true  and  capa- 
ble of  proof.  U.  S.  V.  Funkhouser,  25  Fed. 
Cas.  No.  15,177,  4  Biss.  176.  So  it  has  been 
held  that  it  is  not  sufficient  to  state  a  general 
suspicion  of  rumor,  although  such  state- 
ment may  lead  to  inquiries  disclosing  facts 
sufficient  to  incur  liability.  U.  S.  v.  Funk- 
houser, 25  Fed.  Cas.  No.  15,177,  4  Biss.  176. 

Information  leading  to  other  information.''— 
Where  A  informed  against  B  for  smuggling 
and  B  confessed  and  implicated  C  for  receiv- 
ing the  property  smuggled,  and  C  was  ar- 
rested and  acting  upon  the  advice  of  a  third 
party  also  confessed  and  implicated  D  as  his 
principal  in  the  transaction,  and  D  was  con- 
victed and  fined,  A  was  held  to  be  entitled 
to  an  informer's  share  of  the  fine  imposed. 
U.  S.  V.  Simons,  7  Fed.  709. 

Form  of  communication. —  U.  S.  v.  Funk- 
houser, 25  Fed.  Cas.  No.  15,177,  4  Biss.  176. 

From  what  time  claim  of  informer  dates. — 
In  U.  S.  V.  Funkhouser,  25  Fed.  Cas.  No. 
15,177,  4  Biss.  176,  it  was  held  that  the 
claim  of  an  informer  can  only  date  from 
the  time  when  he  actually  gave  the  informa- 
tion and  not  from  the  time  when  he  ascer- 
tained the  facts. 

How  informer's  share  estimated. —  In  U.  S. 
V.  Funkhouser,  25  Fed.  Cas.  No.  15,177,  4 
Biss.  176,  it  was  held  that  the  share  of  an 
informer  must  be  taken  from'  the  net  and 
not  from  the  gross  proceeds.  See  also  Routt 
V.  Feemstcr,  7  J.  J.  Marsh.   (Ky.)   131. 

Officer  as  informer. —  It  seems  that  any 
person  receiving  pay  from  the  government 
whose  duty  it  is  to  disclose  any  information 
he  may  receive  is  "  an  officer  of  the  United 
States,"  within  the  meaning  of  the  act  of 
1874,  and  therefore  cannot  be  an  informer. 
U.  S.  V.  Simons,  7  Fed.  709  [citing  U.  S.  v. 
Funkhouser,  25  Fed.  Cas.  No.  15,177,  4  Biss. 
176;  U.  S.  V.  One  Hundred  Barrels  Distilled 
Spirits,  27  Fed.  Cas.  No.  15,946,  1  Lowell 
244;  U.  S.  V.  Thirty-Four  Barrels  Whiskey, 
28  Fed.  Caa.  No.  16,462].  Compa/re  In  re 
One  Hundred  Barrels  Whiskey,  18  Fed.  Cas. 
No.  10,526,  2  Ben.  11.  Under  Maryland  Code 
Pub.  Gen.  Laws,  art.  38,  §  2,  providing  that 
all  fines  and  penalties,  when  recovered,  shall 
be  paid  to  the  county  or  city  where  the  same 
may  be  imposed,  unless  directed  to  be  paid 
otherwise  by  the  law  imposing  theni,  but 
if  there  be  an  informer  he  shall  have  half, 
unless   otherwise  provided,  it  has  been  held 
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that  the  state  had  no  interest  in,  and  could 
not  maintain,  an  action  against  a  sheriff 
to  recover  fines  which  he  collected  and 
claimed  as  informer's  fees.  Sanner  v.  State, 
83  Md.  648,  35  Atl.  158. 

To  whom  information  must  be  given. —  To 
entitle  a  person  to  an  informer's  share  under 
14  U.  S.  St.  at  L.  145,  the  information  must 
be  given  by  him  to  some  government  official 
who  has  the  power  and  duty  to  act  thereupon. 
U.  S.  V.  Funkhouser,  25  Fed.  Cas.  No.  15,177, 
4  Biss.  176. 

Action  of  debt  for  recovery  of  share. — 
A  complainant,  under  a  statute  imposing  a 
fine,  cannot  recover  in  an  action  of  debt  that 
portion  of  the  fine  to  which,  by  the  terms 
of  the  statute,  he  may  be  entitled,  in  the 
absence  of  a  special  provision  to  that  effect, 
since  in  the  absence  of  any  special  provision 
as  to  the  mode  of  procedure,  the  use  of  the 
word  "  fine "  in  a  statute  determines  that 
its  recovery  must  be  by  indictment  or  infor- 
mation. State  V.  Marshall,  64  N.  H.  549,  15 
Atl.  210,  1  L.  R.  A.  51. 

Form  of  judgment  imposing  fine. —  In  a 
criminal  prosecution,  under  a  statute  which 
gives  one  half  of  the  fine  to  the  prosecutor 
or  person  injured,  it  has  been  held  that  the 
judgment  should  on  conviction  be  rendered 
in  favor  of  the  state,  for  the  use  of  the 
county,  for  the  whole  amount  of  the  fine,  to 
be  collected  as  other  fines  on  conviction  of 
misdemeanors,  and  that  there  is  no  authority 
for  a  severance  of  the  judgment.  Bass  v. 
State,  63  Ala.  108.  See  also  Eawlings  v. 
State,  2  Md.  201,  holding  that  where  an  act 
awards  one  half  of  a  fine  to  the  county,  and 
one  half  to  the  informer,  and  the  whole  is 
adjudged  to  the  state,  the  judgment  will  not 
be  reversed  at  the  instance  of  the  person 
convicted. 

Execution  in  favor  of  informer. —  Where 
judgment  imposing  a  fine  in  a  prosecution 
by  information  is  entered  in  favor  of  the  state 
it  has  been  held  that  an  execution  thereon 
in  favor  of  the  informer  is  invalid.  Dupont 
V.  Downing,  6  Iowa  172.  To  the  same  effect 
see  Bass  v.  State,  63  Ala.  108. 

Form  of  judgment  in  qui  tarn  actions  see 
Illinois  Cent.  R.  Co.  v.  Herr,  54  HI.  356 ;  Il- 
linois Cent.  R.  Co.  v.  Tait,  50  111.  48. 

Statute  giving  law  and  order  society  share 
of  fine. —  Law,  etc.,  Soc.  v.  Wilmington,  4 
Pennew.  (Del.)  366,  55  Atl.  1. 

Court  held  without  jurisdiction  to  grant 
certificate  as  to  value  of  informer's  services 
after  decree  imposing  fine. —  Ex  p.  Gans,  17 
Fed.  471,  5  McCrary  393. 

Effect  of  remission  by  governor  on  share 
paid  over  to  informer. —  It  has  been  held  that 
after  a  fine  has  been  paid  over  to  the  informer 
his  right  thereto  is  absolute,  and  a  subsequent 
remission  by  the  governor  will  not  give  the 
person  fined  a  right  of  action  to  recover  back 
from  the  informer  the  amount  of  the  fine 
paid  to  him.  Rucker  v.  Bosworth,  7  J.  J. 
Marsh.  (Ky.)  645.  See  also,  generally, 
Pardon. 
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the  legislature  giving  shares  of  fines  collected  to  the  informers  have  been  upheld 
in  most  instances.'*  

Fines  mandatorum  domini  regis  per  rescripta  sua  (scil.  brevia) 

DILIGENTUR  SUNT  OBSERVANDI,  A  maxim  meaning  "  The  limits  of  the  king's 
mandates  in  his  rescripts  (i.  e.,  writs)  are  to  be  diligently  observed."  * 

Fining.  In  the  manufacture  of  glass,  the  process  of  melting  in  which  the 
purified  particles  sink  and 'find  their  level.^ 

FINIS  FINEM  LITIBUS  IMPONIT.  A  maxim  meaning  "  A  fine  puts  an  end  to 
litigation." ' 

FINISH.     To  Complete;*  q.  v. 

FINISHED.  Done,'  q.  v.  As  applied  to  furniture  a  term  which  means  that 
an  article  has  been  varnislied,  stained,  oiled,  polished,  or  the  like.* 

FINIS  REI  ATTENDENDUS  EST.  A  maxim  meaning  "  The  end  of  a  thing  is  to 
be  attended  to." '' 

FINIS  TALIS  CONCORDIA  FINALIS  DICITUR  EO  QUOD  FINEM  IMPONIT 
NEGOTIO,  ADEO  QUOD  NEUTRA  PARS  LITIGANTIUM,  AB  EO  DE  C^TERO  POTEST 
RECEDERE.  A  maxim  meaning  "  A  final  concord  is  that  by  which  an  end  is  put 
to  the  business,  from  which  end  neither  litigant  can  recede."  ^ 

FINIS  UNIUS  DIEI  EST  PRINCIPIUM  ALTERIUS.  A  maxim  meaning  "The 
end  of  one  day  is  the  beginning  of  another."' 

FIRE.     To  cause  to  explode.^'' 

FIREARMS.     See  "Weapons. 

FiRE-BOTE.  A  sufficient  allowance  of  wood  to  burn  in  a  house."  (See 
Bote  ;  Estovees  ;  and,  generally,  Common  Lands.) 

FIRE-BRICK.  A  brick  made  of  material  which  will  not  fuse  readily  in  a  kiln 
or  furnace." 


Efiect  of  tepeal  of  statute  imposing  fine  or 
penalty  on  rights  of  informer  see  Constitu- 
tional Law,  8  Cye.  911. 

Share  in  fines  illegally  imposed. —  In  U.  S. 
V.  George,  25  Fed.  Caa.  No.  15,198,  6  Blatchf. 
406,  it  was  held  that  customs  officers  and  in- 
formers are  entitled  to  share  only  in  fines, 
penalties,  and  forfeitures  which  are  created 
by  some  law  of  the  United  States. 

Delay  in  bringing  claim  to  notice  of  court 
held  immaterial. —  U.  S.  v.  Funkhouser,  25 
Fed.  Cas.  No.  15,177,  4  Biss.  176. 

Conviction  a  prerequisite  to  right  to  claim 
share.— Sanner  v.  State,  85  Md.  523,  37  Atl. 
165. 

Informer  as  party  to  proceeding  for  recov- 
ery of  fine  see  U.  S.  v.  Funkhouser,  25  Fed. 
Cas.  No.  15,177,  4  Biss.  176. 

Share  of  prosecuting  ofBcer. —  Ashlock  v. 
Com.,  7  B.  Mon.  (Ky.)  44;  Rout  v.  Feemster, 
7  J.  J.  Marsh.  (Ky.)  131;  Batchelder  v. 
Rockingham  County,  66  N.  H.  374,  23  AtL 
429;  Wing  v.  Smilie,  63  Vt.  532,  22  Atl.  74; 
Cain  v.  Valiquette,  56  Vt.  78. 

Payment  to  society  for  prevention  of  cru- 
elty to  children  as  prosecutor. —  Yonkers  Soe., 
etc.  V.  Yonkers,  44  Hun  (N.  Y.)  338. 

96.  State  v.  Indiana,  etc.,  R.  Co.,  133  Ind. 
69,  32  N.  E.  817,  18  L.  R.  A.  502;  Southern 
Express  Co.  i:  Com.,  92  Va.  59,  22  S.  E.  809, 
41  L.  R.  A.  436;  State  v.  De  Lano,  80  Wis. 
259,  49  N.  W.  808;  Button  v.  Fowler,  27 
Wis.  427;  Lynch  v.  The  Economy,  27  Wis. 
69;  State  v.  Casey,  5  Wis.  318.  Compare 
Atchison,  etc.,  R.  Co.  v.  State,  22  Kan.  1; 
Ex  p.  McMahon,  26  Nev.  243,  66  Pae.  294. 


1.  Peloubet  Leg.  Max. 

Applied  in  Blumfield's  Case,  5  Coke  860, 87o. 

2.  Benjamin  v.  Chambers,  etc.,  Glass  Co., 
59  Fed.  151,  155,  8  C.  C.  A.  61. 

3.  Peloubet  Leg.  Max. 

Applied  in  State  v.  Lee,  65  Conn.  265,  271, 
30  Atl.  1110,  48  Am.  St.  Rep.  202,  27  L.  R.  A. 
498;  Fermor's  Case,  3  Coke  77a,  78&. 

4.  See  8  Cyc.  407.  See  also  Robbins.  c. 
Blodgett,  121  Mass.  584,  586  ("finished" 
with  respect  to  a  house)  ;  In  re  Bartol,  182 
Pa.  St.  407,  410,  38  Atl.  527  ("finished" 
with  respect  to  a  railroad)  ;  Hardcastle  v. 
Jones,  3  B.  &  S.  153,  161,  9  Jur.  N.  S.  19, 
33  L.  J.  M.  C.  49,  7  L.  T.  Rep.  N.  S.  322,  11 
Wkly.  Rep.  36,  113  E.  C.  L.  153  ("finish- 
ing" used  with  respect  to  goods). 

5.  See  14  Cyc.  868. 

6.  In  re  Herrman,  56  Fed.  477,  479,  5 
C.  C.  A.  582,  where  it  is  said  that  in  the 
furniture  trade  the  word  has  a  particular 
trade  meaning. 

7.  Bouvier  L.  Diet,  [citing  Inst.  78]. 

8.  Morgan  Leg.  Max.  [citing  Coke  Litt. 
121]. 

9.  Wharton  L.  Lex. 

10.  Webster  Int.  Diet. 

"Firing  a  large  sized  Colt's  revolving  pis- 
tol," etc.,  as  used  in  an  indictment  see  Shep- 
herd V.  State,  54  Ind.  25,  28. 

11.  See  8  Cyc.  349  note  45. 
son  V.  Brownson,  7  Johns.   (N. 
5  Am.  Dec.  258. 

IS.  Century  Diet. 

Fire-brick  construed  under  a  customs  tarifC 
act  see  Wing  v.  U.  S.,  119  Fed.  479. 
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See  also  Jack- 
Y.)   227,  236, 
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FIRE-DEPARTMENT.     See  Municipal  Corporations. 

Fire  district.     See  Municipal  Corporations. 

FIRE-ENGINE.  An  engine,  the  primary  purpose  of  which  is  to  extinguish 
fires.^^ 

FIRE-ESCAPE.  A  contrivance  or  apparatus  on  a  building  to  enable  the  occu- 
pants to  escape  without  injury  in  case  of  fire."  (Fire-Escape :  Erection  by  Order 
of  Health  Department,  see  Health.  Liability  of  —  Innkeeper,  see  Innkeepers  ; 
Master,  see  Master  and  Servant  ;  Owner  of  Building,  see  Negligence.) 

13.  Des    Moines    Water    Co.'s   Appeal,    48  14.  English  L.  Diet. 

Iowa  324,  329. 


FIRE   INSURANCE 

By  Emlin  McClain 
Associate  Justice  of  Supreme  Court  of  Iowa* 

I.  DEFINITION,  583 

II.  NATURE  OF  Contract  ;  insurable  interest,  583 

A.  Personal  Contract,  583 

B.  Contract  of  Indemnity,  583 

C.  Insurable  Interest,  583 

1.  Necessary  to  Validity,  583 

2.  What  Constitutes  Insurable  Interest,  584 

a.  Rules  Stated,  584 

b.  Particular  Persons  Having  Such  Interest,  585 

(i)  In  General,  585 
(it)  IIusbam,d  am.d  Wife  ;  Curtesy  ;  Dower  ;  Enti/ret/y  / 

Homestead  Interest,  589 
(ill)  Judgment    Debtor    am,d    Purchaser    at    Judicial 

Sale,  590 
(iv)  Partner,  590 

c.  Estoppel  to  Deny  Interest,  590 

3.  Extinguishment  or  Change  of  Interest,  591 

4.  Assignment  to  Person  Without  Interest,  591 

D.  Subject -Matter,  591' 

1.  Property  Not  in  Existence,  591 

2.  Nature  of  Property  Which  May  Be  Covered,  593 

a.  Property  Which  May  Be  Damaged  by  Fire,  593 

b.  Future  Interests,  593 

c.  Separate  Interests,  593 

d.  Profits,  593 

e.  Prohibited  Properl/y,  593 

III.  THE  MAKING  OF  THE  CONTRACT;  EXECUTORY  CONTRACTS  TO 

INSURE,  593 

A.  Parties,  593 

B.  Authority  of  Agent  to  Contract  For  Company,  593 

1.  Soliciting  Agents,  593 

2.  General  or  Recording  Agents,  593 
0.   Contracts  to  Procure  Insurance,  593 

D.  Executory  Contracts  to  Insure,  594 

1.  Power  of  Company  to  MaTte,  594 

2.  Authority  of  Agent  to  Make,  594 

3.  Method  of  Making,  595 

a.  Oral  Agreement,  595 

b.  Binding  Slip  or  Receipt,  595 

4.  Validity,  596 

5.  Terms  a/iid  Conditions  of  the  Contemplated  Policy,  597 

6.  Enforcement,  597 

a.  In  Equity,  597 

b.  By  Action  at  Zaw,  597 

7.  Termination  by  Issuance  of  PoUay,  598 

E.  Mutuality,  598 

1.  In  General,  598 

2.  Application,  599 

*  Author  of  "  Carriers,"  6  Cyc.  358 ;  "  A  Treatise  on  the  Law  of  Crimes,"  etc.,  etc. 
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3.  Acceptance,  599 

a.  Essential,  599 

b.  Effect  of  Delay,  599 

c.  Power ^  Agent  to  Accept,  600 
F.  Form ;  Oral  or  Written,  600 

IV.  THE  POLICY,  601 

A.  Its  Nature,  601 

B.  Form,  601 

1.  In  General,  601 

2.  Statutory  Forms,  601 
0.  Execution,  601 

1.  By  Company  ;  Covm,ter signed  iy  Agent,  601 

2.  Sealing,  603 

3.  Incorporating  or  Attaching  Other  Documents  or  Papers,  603 

a.  Application  or  Collateral  Stipulation,  603 

b.  Constitution,  By  -Laws,  or  Rules  of  Insurer,  603 

D.  Delivery,  603 

1.  In  General,  603 

2.  ^/fer  Zoss,  604 

E.  Acceptance,  604 

V.  PREMIUMS  AND  ASSESSMENTS,  604 

A.  Premiums,  604 

1.  Necessity  of  Payment,  604 

a.  i?i  General,  604 

b.  Extension  of  Credit,  605 

(i)  /?j-  General,  605 
(ii)  Authority  of  Agent,  605 

c.  TFa*w?'  q/"  Prepayment,  605 

2.  TFAai  is  Payment,  606 

a.  7-n.  General,  606 

b.  Payment  hy  Insurer'' s  Agent,  607 

c.  Payment  to  Insurer's  Agent,  608 

3.  Return  of  Premiums  Paid,  609 

a.  Unearned  Premiums,  609 

b.  TF^fiji  Policy  Becomes  Void,  609 

c.  Nature  of  Action  to  Recover,  610 

d.  ^0  PFAoTO  Returnable,  610 

4.  TTAo  Z^'aSZe  i^o?-,  611 

a.  Person  For  Whose  Benefit  Policy  Is  Procured,  611 

b.  Assignee  or  Mortgagee,  611 

B.  Assessments,  611 

1.  Premium  Notes,  611 

a.  Cse  an<:?  Nature,  611 

b.  Defenses  in  Suits  on  Premium  Notes,  613 

(i)  In  General,  613 
(ii)  Illegality,  613 
(ni)  Failure  of  Consideration,  613 
(iv)  Contract  Not  Embodied  in  Policy,  613 
(t)  Fraud,  614 

(vi)  Official  Delinquency,  615 
(vii)  Suspension  of  Policy,  615 
(viii)  Cancellation,  Surrender,  and  Forfeiture,  616 
(ix)  Statute  of  Limitations,  616 

2.  TF^o  Z*a5Ze  i^oj^,  617 

3.  By  Whom  Levied,  617 

4.  Amount,  617 
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6.  For  What  Purposes  Levied,  618 

a.  For  Losses,  618 

(i^  In  General,  618 
(ii)  During  Ltfe  of  Policy,  619 

b.  For  Expenses  and  Other  Purposes,  620 

6.  Formalities  of  Assessment,  631 

a.  The  Levy,  631 

b.  The  Notice,  633 

c.  Default,  Penalties,  Interest,  Etc.,  633 

7.  Classes  of  Menibers  ;  Liability,  QU 

8.  Insurer's  Lien,  634 

VI.  VALIDITY  OF  CONTRACT  OR  POLICY  IN  GENERAL,  635 

A.  Effect  of  Want  of  Assent,  635 

B.  M^ect  of  Fraud  or  Mistake,  635 

C.  ^ect  of  Illegality,  635 

1.  In  General,  635 

2.  Against  Public  Policy,  635 

3.  Property  Used  in  Unlawful  Business,  636 

D.  Partial  Invalidity,  636 

E.  Estoppel,  Waiver,  or  Ratification,  637 

1.  On  Part  of  Insurer,  637 

a.  As  to  Informality  in  Execution  of  Contract,  637 

b.  As  to  Prepayment  of  Premium,  637 

(i)  By  Officer  or  Agent,  637 
(ii)  By  Custom  or  Course  of  Dealing,  637 
(hi)  By  Delivery  of  Policy,  628 
(iv)  By  Acknowledgment  of  Receipt  in  Policy,  638 

c.  Authority  of  Officer  or  Agent  to  Estop,  638 

2.  On  Part  of  Insured,  639 

VII.  RENEWALS,  639 

A.  Nature  and  Effect,  639 

1.  New  Uontract,  639 

2.  Embodying  Terms  of  Former  Policy,  639 

B.  Power  of  Agent,  630 

0.  Agreements  to  Renew,  630 

D.  Renewal  Receipts,  631 

E.  Payment  of  Premium,  631 

VIII.  ASSIGNMENT  OR  TRANSFER  OF  POLICY,  631 

A.  As  Giving  Assignee  Right  to  Proceeds,  631 

1.  Assignability,  631 

2.  What  Constitutes  Such  Assignment,  633 

B.  As  Creating^  Privity  With  Assignee,  683 

1.  Necessity  of  Consent,  633 

2.  Consent,  633 

a.  In  General,  633 

b.  J!/o6?6  of  Giving,  634 

c.  -5^  Whom  Given,  635 

3.  .5^ec<  of  Consent,  635 

4.  Subsequent  Acts  of  Assignor  as  Affecting  Assignee,  636 

C.  As  Effecting  a  Forfeiture  of  Policy,  636 

1.  Stipulations  Against  Assignments,  636 

2.  IFAa^  Constitutes  Such  Assignment,  637 

IX.  REINSURANCE,  638 

A.  Nature  of  the  Contract,  638 

1.  Classes  of  Reinsurance,  638 
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2.  Indemnity  /  Insurable  Interest,  638 

3.  Validity  and  Effect,  638 

4.  Construction  and  Operation,  689 

B.  Power  to  Make  the  Contract,  639 

1.  In  General,  639 

2.  By  Statute,  640 

C.  Relation  of  Original  Policy  -Holder  to  Reinsuring  Company,  640 

D.  Liability  of  Reinsurer,  641 

1.  Measure  of  Recovery,  ^1 

2.  Defenses,  641 

E.  Proofs  and  Adjustment  of  Loss,  643 

X.  CANCELLATION,  SURRENDER,  RESCISSION,  AND  REFORMATION,  642 

A.  Cancellation,  643 

1.  Right  to  Cancel,  643 

a.  In  General,  643 

b.  By  Reservation  in  Policy,  648 

c.  By  Mutual  Agreement,  648 

2.  Manner  of  Effecting,  643 

a.  In  Gfeneral,  648 

b.  Return  of  Premiums,  644 

c.  Mistake  or  Fraud,  645 

d.  Waiver  of  Defects,  645 

e.  Notice,  645 

(i)  Insured  Entitled  to,  645 
(ii)  Sufficiency,  646 
(ill)  7b  Whom  Given,  647 

(a)  7«/  General,  647 

(b)  Jb  Agent,  647 

;  (1)  ^  Insured,  647 

(2)  Of  Insurer,  647 

3.  TFAo  Jfay  Cancel,  648 

4.  Proof  of  Cancellation,  648 

B.  Surrender,  649 

1.  Right  to  Sitr render,  649 

2.  TFAo  Entitled  to  Surrender,  649 

3.  Mode  of  Surrender,  650 

4.  Effect  of  Surrender,  650 

a.  7«.  General,  650 

b.  Return  of  Premiums,  650 

C.  Rescission,  651 
D.  Reformation,  651 

1.  i^oy  Accident,  Fraud,  or  Mistake,  651 

a.  TJi  General,  651 

b.  Proof  of  Fraud  or  Mistake,  658 

c.  Negligence  of  Plaintiff,  653 

d.  Negligence  of  Agent,  654 

e.  Reformation  After  Loss,  654 

2.  Necessity  of  Reformation,  654 

a.  Tw  General,  654 

b.  After  Modification  hy  Agreement,  655 

3.  Incidental  Relief,  655 

XL  Construction  and  operation  of  the  contract,  655 

A.  ^  General,  655 

1.  Rules  AppUcdble  to  Other  Contracts,  655 

2.  Intention  to  Be  Taken  Into  Account,  656 

3.  Liberal  Construction  in  Favor  of  Insured,  656- 
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4.  Conditions  and  Exceptions,  657 

5.  General  and  Specific  Provisions,  657 

6.  Conflict  Between  Written  am,d  Printed  Provisions,  658 

B.  Stipulations  on  Margin  or  Bach  of  Policy,  or  Attached  hy 

Slip,  658 

C.  Construing  Policy  With  Application  or  Other  Accompam,ying- 

Docum,ents,  659 

D.  Construing  Policy  With  Statutes,  Charter,  or  By-Laws,  659 

E.  Evidence  to  Aid  Construction^  660 

1.  Parol,  660 

2.  Custom,  and  Usage,  660 

3.  Construction  hy  Parties,  661 

4.  Construction  iy  Prior  Decisions,  661 

F.  Construction  o/"  Executory  Agreements  to  Insure,  661 

G.  Place  of  the  Vontract,  and  of  Performance,  661 
H.  Description  of  Parties,  663 

1.  The  Insured,  663 

2.  Beneficiary,  663 

I.  Description  of  Subject -Matter,  664 

1.  In  General,  664 

2.  Location,  664 

3.  Buildings  and  Additions,  665 

4.  Fixtures,  666 

5.  Manufactories  and  Manufactures,  666 

6.  Tools  and  Machinery,  666 
Y.  Stoch  and  Merchandise,  667 

8.  Household  Goods  and  Furniture,  667 

9.  Crops,  Grain,  Etc.,  668 

10.  Subsequent  Additions  to  Stock,  Furniture,  Etc.,  668 

11.  Interest  of  Insured,  668 

12.  Property  Held  in  Trust,  or  Otherwise,  For  Another,  669 

13.  Partnership  Property,  670 

14.  Mortgaged  Property,  670 

15.  Evidence  to  Aid  Description,  670 

J.  Description  of  Amount  of  Insurance,  670 

1.  Open  or  Valued  Policies,  670 

2.  Pro  -Rata  Liability,  673 

K.   Commencem^ent,  Duration,  and  Termination  of  Rish,  673 

1.  Com>menGement,  673 

2.  Duration  and  Termination,  673 

a.  iw.  GenerM,  673 

b.  Termination  on  Condition  Subsequent,  678 
L.  Contract  Entire  or  Divisible,  674 

1.  i»  General,  674 

2.  Separate  Parties  or  Estates,  676 

XII.  MISREPRESENTATION,  FRAUD,  OR    BREACH    OF  WARRANTY  AVOIDINGh 
POLICY,  677 

A.  In  General,  677 

1.  Misrepresentations,  677 

a.  Effect  in  General,  677 

b.  Materiality,  677 

c.  Falsity,  678 

2.  Fraud  and  False  Swearing,  679 

a.  7«  General,  679 

b.  Concealment,  679 

(i)  Effect  in  General,  679 
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(ii)  Materiality,  679 

(in)  Facts  Within  Knowledge  of  Insurer,  680 
(iv)  Facts  Not  Within  Knowledge  of  Insured,  680 

(v)  Failure  to  Make  or  Follow  Up  Inquiry,  680 
3.  Breach  of  Warranty,  681 

a.  Nature  and  Elements  of  Warranty,  681 

b.  Effect  of  Breach,  683 

c.  Materiality  —  "  Representation  "     and    "  Warram,ty  " 

Distinguished,  683 

d.  Knowledge  of  Falsity,  684 

e.  Construction  of  Warranty,  684 

B.  As  to  Specific  Matters,  684 

1.  Description,  location,  and  Use  of  Property,  684 

a.  Description,  684 

b.  location,  685 

c.  Use,  686 

2.  Value,  687 

3.  Title  or  Interest  of  Insured,  689 

a.  Disclosure  of  Nature  Thereof,  689 

b.  What  Amounts  to  a  Breach,  691 

(i)  Ownership  of  an  Insurable  Interest,  691 
(ii)  Ownership  of  Equitable  Title,  693 
(hi)  Business  Carried  on  in  Name  of  Another,  693 
(iv)  Vendee  in  Contract  For  Sale,  693 
(t)  Vendor  in  Executory  Contract,  694 
(vi)  Mortgages,    Defeasihle    Conveyances,    and    Other 
liens,  694 

(a)  In  General,  694 

(b)  After  Foreclosure  or  Judicial  Sale,  695 
(vii)  Property  Held  in  Trust,  696 

(viii)  Part  Ownership,  696 

(ix)  Partnership  Property,  696 

(x)  Marital  Interests,  697 

(xi)  Estates  less  Than  a  Fee,  698 

(xii)  leasehold  Interests,  698 
(xiii)  Building  on  leased  Land,  699 
(xiv)  Policies  Payable  "  as  Interest  May  Appear^''  699 

(xv)  Miscellaneous  Interests,  699 

4.  Encumhra/nces,  700 

a.  Wect  of,  700 

b.  What  Constitutes  an  Encumhra/nce,  702 

(i)  Mortgage,  703 
(ii)  Vendor's  Lien,  703 
(in)  Tax  Lien,  703 
(iv)  Judgments,  703 

(v)  Levy  of  Attachment  or  Execution,  703 
(vi)  Miscellaneous,  703  j 

5.  Other  Insurance,  703 

a.  Wect  of,  703 

b.  what  Constitutes  Additional  Insurance,  704 

(i)  Interest  Insured,  704 
(n)  Prior  Policy  Invalid,  705 

6.  Special  Causes  Increasing  the  Risk,  705 

C.  Parties  Affected  by  Avoidance  of  Policy,  706 

1.  Assignees,  706 

2.  Mortgagees,  707 

D.  Entire  amd  Severable  Contracts,  707 
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XIII.  FORFEITURE  FOR  BREACH  OF  PROMISSORY  WARRANTIES,    OR  CONDI- 
TIONS Subsequent,  708 

A.  In  General,  708 

1.  Nature  of  Promissory  Warranty,  708 

2.  Materiality,  709 

3.  Revvoal  of  Policy,  709 

4.  Acts  of  Third  Persons,  710 

5.  Breach  as  to  Part  of  Risk,  711 

6.  Proceedings  Necessary  to  Make  Forfeiture  Effecl/i/ue,  713 
Y.  Parties  Affected  hy  Forfeiture,  713 

a.  Assignees,  713 

b.  Mortgagees,  714 
8.   Constrtiction,  716 

B.  Change  in  Condition,  Use,  or  Occujpamcy,  716 

1.  In  General,  716 

2.  Alterations  and  Additions,  717 

a.  Stipulations,  717 

b.  Permission  to  Make,  717 

c.  Standard  Policy,  718 

3.  Falling  of  Building,  718 

a.  Stipulations,  718 

b.  TTAa^  Constitutes  a  ^^Falling,^^  718 

4.  Erection  of  or  Change  in  Adjacent  Buildings,  718 

a.  J9y  insured,  718 

b.  ^y  7%«rc?  Parties,  719 

5.  Change  in  Use,  719 

a.  /n,  General,  719 

b.  Illegal  Use,  733 

(i)  ^eci5  of,  733 

(ii)  Knowledge,  733  » 

(hi)  Revival,  733 

c.  ^2/  Operation  of  Factory  at  Night,  733 

d.  Cessation  of  Operation  of  Factory,  733 

6.  Change  in  Occupancy,  ll2i 

7.  Vacancy,  735 

a.  /?i  General,  735 

b.  Provisions  in  Policy,  736 

(i)  Respecting  Increase  of  Risk  Only,  736 
(ii)  That  Policy  Shall  Be  Void,  736 
(ill)  Requiring  Notice,  1%t 

c.  iitatutory  Provisions  as  to  Risk,  737 

d.  Knowledge  of  Insured,  737 

e.  Revival  of  Policy,  738 

f.  Vacancy  as  to  Part  Only,  738 

f.  Personalty  in  Unoccupied  Building,  739 
.  What  Constitutes  Vacancy  or  Non- Occupancy, '7^9 
(i)  In  General,  739 
(ii)  Of  Dwellings,  730 

(a)  Temporary  Ahsence,  730 

(b)  Furniture  left  in  Building,  730 

(c)  jffey  iTo^  Surrendered,  731 

(d)  Sleeping  on  Premises,  731 

(e)  Fating  on  Premises,  733 

(f)  Periodic  Visits  of  Inspection,  733 

(g)  Understanding  of  Insurer,  733 
(h)  ^/i^er  Partial  loss,  733 
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(ill)  Of  Buildings  Intended  For  Rental,  73a 
(it)  Of  Other  Buildings,  733 

C.  Keeping  and  Use  of  Prohihited  Articles,  734 

1.  Provisions  of  Policy,  734 

2.  Classification  of  Hazards,  734 

3.  Increase  of  Risk,  734 

4.  Materiality  of  Breach,  735 

5.  Knowledge  of  Insured,  735 

6.  Use  Discontinued,  735 

Y.  Cse  ow-  Adjacent  Premises,  736 

8.  Permission  to  Use,  736 

9.  TFi^a^  Constitutes  a  "Keeping  or  Using,"  736 

'a.  In  General,  736 

b.  Effect  of  Custom  of  Business,  737 

c.  Specific  Articles  Prohihited,  738 

D.  Special  Causes  Increasing  Risk,  739 

1.  i^  General,  739 

2.  Stoves  and  Heating  Apparatus,  740 

3.  Engines,  740 

E.  Change  of  location  of  Property,  740 

1.  Effect  of  in  General,  740 

2.  Provisions  of  Policy,  741 

3.  Consent  to  Removal,  741 

F.  Change  in  Title,  Interest,  or  Possession,  143, 

1.  Nature  of  Warranty,  743 

a.  Historically,  743 

b.  Transfer  hy  Death,  743 

c.  Provisions  of  Policy,  744 

d.  Consent,  744 

e.  Change  in  Possession,  744 

2.  TFAa^  Amounts  to  a  Prohibited  Change,  745 

a.  Nominal  Conveyance,  745 

b.  Incomplete  Conveyance,  745 

c.  Fb*^  awe?  Voidable  Conveyances,  745 

d.  Mortgages,  746 

(i)  (?«,  Realty,  746 
(ii)  Chattel  Mortgages,  747 

e.  Defeasible  Conveyance,  747 

f .  /SbZe  an^  Mortgage  Back,  747 

g.  Retention  of  lien,  748 
h.   Contract  For  Sale,  748 

i.  Conveyance  to  Wife,  748 
j.  Pa/rtition,  749 

k.  Prem,ises  Becoming  Invol/ved  in  Litigation,  749 
1.  Forecloswre  of  Mortgage,  749 

(i)  Stipulations  as  to  ''''Increase  of  Rish,"  749 
(ii)  Stipulations  as  to  Change  of  Title,  749 
(ill)  Stipulations    as    to    Commencement  of   Proceed- 
ings, 750 
(iv)  Stipulations  as  to  Notice  of  Sale,  750 
(v)  .E^ec<  i9f  Making  Policy  Payable  to  Mortgagee,  750 
m.  Levy  of  Execution  or  Attachment,  751 
n.  Judicial  Sale,  753 
(i)  Legal  Sale,  753 
(ii)  Illegal  Sale,  753 
0.  Assignment  For  Creditors,  Bankruptcy,  or  Receiver' 
ship,  753 
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p.  Acquisition  of  Additional  Interest,  753 
q.  Transfers  Between  Owners,  753 
r.  Partnership  Transactions,  754 

(i)  Formation  of  Partnership,  754 
(ii)  Transaction  .Between  Insured  Oopa/rt/iMrs,  754 
(ill)  Dissolution  of  Partnership,  755 
s.  Stock  in  Trade,  755 
t.  Lease,  755 
G.  Encumbrances,  756 

1.  Provisions  of  Policy,  756 

2.  What  Constitutes  an  Encumbrance,  'ISt 

a.  In  General  —  Mortgage,  757 

b.  Inoperative  Instrument,  757 

c.  Renewal  of  Existing  Encumbramce,  1S1 

d.  Encumbrance  of  a  Part  of  Property  Insured,  758 

e.  Mechanic's  Lien  or  Judgment,  759 

3.  Extinguishment  of  Encumbrance,  759 

H.  Precautions  Against  Fire  or  Loss  of  Proof  ,  759 

1.  In  the  Absence  of  a  Stipulation,  759 

2.  Employment  of  Watchman,  760 

a.  /w  General,  760 

b.  TTAo  /«  a  PFateAma?!,  760 

c.  Duty  of  Watchman,  760 

(i)  In  General,  760 
(ii)  Sleeping  on  Duty,  760 
(ill)  Temporary  Absence,  760 

d.  Custom  (^  Owners  of  Similar  Property,  761 

3.  Appliances  lor  Extinguishing  Fire,  761 

a.  7?i  General,  761 

b.  Temporary  Breach  of  Warranty,  761 

4.  Keeping  of  Inventory,  Books,  and  Safes,  761 

a.  Yalidity  of  Clause,  761 

b.  J%6  Inventory,  762 

c.  TAe  5oo^s,  762 

d.  Preservation  in  a  Safe,  763 

5.  Prevention  of  Further  Loss,  764 
I.  Additional  Insurance,  764 

1.  Provisions  of  Policies,  764 

a.  Avoidance,  764 

b.  Requiring  Notice,  765 

(i)  Result  of,  765 
(ii)  2li  TFAom  ancZ  ^oto  Given,  765 

c.  Permission,  766 

2.  r^me  of  Effecting,  767 

3.  Knowledge  and  Good  Faith  of  Insured,  767 

4.  Under  Statutes  Relating  to  Increase  of  Risk,  768 

5.  TTAa^  Constitutes,  768 

a.  Invalidity  of  Policy,  768 

b.  Incomplete  Further  Insurance,  769 

c.  Renewal  of  Existing  Insurance,  770 

d.  Termination  of  Additional  Insu/ra/nce,  770 

e.  Identity  of  Subject  Matter,  770 

f .  Insurance  of  Separate  Interests,  771 

(i)  /ra  General,  771 
(ii)  C^t^er  (Z  Mortgage,  772 
(in)  Under  an  Assignment,  772 

6.  2?M^  #<>  Maintam  or  Drop  Other  Insuram,ce,  772 
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• 
J.  Non  -Payment  of  Premiums  or  Assessments,  773 

1.  Premiums,  773 

2.  Assessments  on  Premium  Notes,  773 

3.  Notice,  774 

a.  Necessity,  774 

b.  Manner  of  Giving,  775 

c.  Sufficiency,  775 

d.  Who  Entitled  to,  776 

4.  What  Is  Payment,  776 

5.  Excuses  For  Non  -Payment,  776 

XIV.  ESTOPPEL,  WAIVER,  OR  AGREEMENTS  AFFECTING    RIGHT   TO    AVOID 
POLICY,    777 

A.  Appticability  of  Doctrine,  ini 

1.  What  Conditions  May  Be  Waived,  777 

2.  Consideration,!'!^ 

3.  Necessity  of  Knowledge,  778 

4.  Effect  of  Waiver,  779 

B.  Affected  hy  Powers  of  Officers  and  Agents,  780 

1.  In  General,  780 

a.  Officers,  780 

b.  Agents,  780 

(i)  General  Agent,  780 
(n)  Soliciting  or  Other  Agent,  783 

(a)  General  Pule,  783 

(b)  Extent  and  Limits  of  Pule,  783 

c.  Adjusters,  783 

2.  Effect  of  Provisions  of  Policy,  784 

C.  Express  Waiver,  785 

1.  Whether  Writing  Necessary,  785 

2.  Neglect  to  Indorse,  788 

3.  Effect   When  Written  and  Indorsed,  789 

D.  Implied  Waiver,  789 

1.  Nature  of,  789 

2.  TFi^a^  Constitutes,  790 

a.  7?i  General,  790 

b.  Failure  to  Answer  Letters  of  Insured,  791 

c.  Failure  to  Assert  Forfeiture,  791 

(i)  i?^  General,  791 
(ii)  Election  as  to  Grounds  of  Forfeiture,  793 

d.  Admission  of  Liability,  794 

e.  Consent  to  Assignment  of  Policy,  795 

(i)  in  General,  795 
(ii)  Subsequent  Assignment,  796 

f.  Demand,  Acceptance,  or   Retention  of  Premiums,  or 

Assessments,  796 
(i)   Waiver  of  Conditions  of  Policy,  796 

(a)  Acceptance  Prior  to  Loan,  796 

(1)  In  General,  796 

(a)  Not  Due  and  Earned  Prior  to 

Breach,  796 

(b)  Due    and    Earned    Prior    to 

Breach,  797 

(2)  In  Case  of  Severable  Cont/ract,  798 

(3)  Mistake  of  Insurer  or  Its  Agent,  798 

(4)  Indorsement  on  Policy,  798 

(b)  a  cceptance  After  Loss,  798 

(c)  Retention  of  Premixim  After  Knowledge,  798 
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(ii)  Waiver  of  DelinquenGy,nQ9 

(a)  Prior  to  Loss,  799 

(b)  After  Loss,  800 

(1)  In  General,  800 

(2)  Partial  Loss,  800 
(o)  Stipulations  in  Policy,  800 

(d)  Custom  and  Course  of  Pealing,  801 
(ill)  Renewal  Premium,  801 
g.  Requiring  Proof  and  Participating  in  Adjustment,  801 
(i)  Requiring  and  Accepting  Proofs  of  Loss,  801 
(ii)  Participation  in  Adjustm,ent,  803 

(a)  In  General,  803 

(b)  Offer  of  Com,promise,  804 

(o)  Payment  or  Its  Equivalent,  805 

(d)  Sale  of  Salvage,  805 

(e)  Contrary  Stipulations,  805 
E.  Knowledge  and  Notice,  806 

1.  General  Rules,  806 

a.  Implied  Notice,  806 

b.  Constructive  Notice,  807 

c.  ActMol  Notice,  807 

2.  Knowledge  of  Officers  and  Agents,  807 

a.  -4.^  0?*  Prior  to  Issuance  of  Pohcy,  807 

b.  After  Issuance  of  Policy,  809 

c.  Mow  Acquired,  810 

(i)  Generally,  810 
(ii)  As  Agent  of  Another  Insurer  810 

d.  Must  Be  Agent  of  Insurer,  811 

(i)  In  General,  811 
(ii)  Agent's  Clerh  or  Subagent,  812 
(ill)  Insurance  Broher,  813 

3.  ^<3C<  of  Knowledge,  813 

a.  -4^  J*me  of  Issuance  of  Policy,  813 

(i)  Existing  and  Presumably  Permanent  Breach,  of 
Condition,  813 

(a)  In  General,  813 

(b)  Particular  Conditions,  814 

(1)  As  to  Title  or  Interest  of  Insured,  814 

(2)  As  to  Encumbrances,  815 

(3)  As  to  Additional  Insurance,  815 

(4)  Other    Conditions   or   Misrepresenta- 

tions, 816 
(n)  Acts  Which  if  Continued  Would  Be  a  Breach  of 
Condition,  816 

(a)  In  General,  816 

(b)  Keeping  of  an  Iron  Safe,  817 

(c)  Keeping  or  Use  of  Prohibited  Article,  817 

(d)  Prohibited  Occupancy  or  Use,  817 

(e)  Vojcancy  of  Premises,  818 

b.  After  Issuance  of  Policy,  819 

F.  Mistake,  Negligence,  Fraud,  or  Assertions  of  Agent,  819 
1.  Effect  of  819 

a.  In  General,  819 

b.  Extent,  Limits,  and  Applicatio^i  of  Rule,  819 

(i)  In  General,  819 

(ii)  False  or  Mistaken  Interpretation  of  Terms  and 
Their  Effect,  831 
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(ill)  Failure  to  Make  Insertion  in  Application  or  Pol- 
icy, 833 

(iv)  Insertion  in  Application  of  Mistaken  or  Inten- 
tional False  Statements,  823 

(v)  Fraudulent  Concealment,  823 

(vi)  In  Connection  With  the  Signing  of  the  Applica- 
tion, 833 

(a)  In  General,  823 

(b)  Signed  in  Blank,  825 
(tii)  Mala  Fides  of  Insured,  835 

(a)  In  General,  825 

(b)  Collusion  Between  Agent  and  Insv/red,  835 

(c)  Knowledge  of  Misstatements,  835 
2.  Must  Be  Insurer'' s  Agent,  836 

XV.  RISKS  AND  CAUSES  OF  LOSS,  837 

A.  Fire  as  Proximate  Cause,  837 

1.  loss  hy  Fire,  837 

2.  losses  as  a  Consequence  of  Fire,  837 

a.  Fire  as  Proximate  Cause,  827 

b.  Damage  iy  Removal,  828 

c.  Dam,age  hy  Water,  828 

d.  loss  hy  Theft,  828 

e.  Fall  or  Blowing  Up  of  Building,  838 

f.  Explosion,  839 

B.  Limitations  as  to  Causes  of  Loss,  839 

1.  Invasion,    Insurrection,    Moh    Violence,    MiHta/ry  Power, 

Etc.,  839 

2.  Theft,  829 

3.  Explosion,  880 

a.  In  General,  830 

b.  Of  Boiler,  830 

4.  Lightning,  Storms,  Etc.,  830 

5.  Falling  of  Building,  831 

6.  Negligence  or  Misconduct,  831 

a.  Of  Insured  or  His  Servants,  831  '. 

b.  Of  Others,_i,i% 

C.  Limitations  as  to  Time  amd  Place  of  Loss,  833 

D.  Limitations  as  to  Proper  Use,  833 

XVI.  Extent  of  loss  and  liability,  sss 

A.  Extent  of  Loss,  833 

1.  Total  Loss,  833 

a.  In  General,  833 

b.  Under  Statutes,  834 

c.  Municipal  Building  Regulations,  835 

2.  Partial  Loss,  835 

B.  Extent  of  Liability,  835 

1.  i?i  General,  835 

a.  (7asA  FizZwe  a^  Time  of  Loss,  835 

b.  Cost  of  Replacement,  836 

c.  Agreed  Valuation,  886 

2.  Under  Valued -Policy  Statutes,  886 

3.  Partial  Loss ;  Part  Value;  Pro -Rating,  ms 

4.  /iJews  Separately  Valued,  838 

6.  Limitation  to  Interest  of  Insured,  839 

a.  In  General,  839 

b.  Of  Mortgagee,m^ 
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6.  Profits,  Loss  of  Bent,  Etc.,  840 

C.  Concurrent  Insurance  /  Pro  -Rating,  840 

1.  Full  Indemnity,  840 

2.  Pro  -Rating  Liability,  841 

a.  General  Rule,  841 

b.  Other  Insurance  Invalid,  841 

c.  What  Insurance  Is  Concurrent,  843 

d.  Specific  and  General  Policies,  843 

D.  Duty  of  Insured  to  Preserve  Property  After  Loss,  843 

E.  Deductions  and  Offsets,  843 

XVII.  NOTICE  AND  PROOF  OF  LOSS,  843 

A.  Requirements  in  General,  843 

1.  Compliance  With  Contract,  843 

2.  By  Whom  Given,  844 

3.  To  Whom  Given,  845 

4.  Time,  846 

a.  Of  Notice,  846 

b.  Of  Proofs,  UQ 

c.  Forfeiture  For  Failure  or  Delay,  847 

d.  Extension,  848 

!B.  Form,  Requisites,  and  Sufficiency,  848 

1.  Sufficiency  of  Notice,  848 

2.  Sufficiency  of  Proof  s,  849 

a.  Policy  Provisions,  849 

b.  Statutory  Pr-ovisions,  849 

c.  Certaiiity,  850 

d.  Mistake,  850 

e.  Prepared  hy  Agent  of  Insurer,  850 

f .  -lis  to  Particular  Matters,  850 

(i)  Description  and  Valuation,  850 

(a)  7«,  General,  850 

(b)  Tw.  6'ase  o/"  ^oifaZ  Zoss,  850 
(ii)  Interest  of  Insured,  851 

(hi)  Other  Insurance  and  Encumbrances,  851 
(iv)  Causes  of  Loss,  851 

3.  Production  of  Documents,  851 

4.  Verification,  853 

a.  iw.  General,  853 

b.  ^2/  Whom  Verified,  853 

6.  Certificate  by  Magistrate,  Notary,  or  Other  Officer,  853 

a.  Policy  Provisions,  853 

b.  Statutory  Provisions,  853 

6.  Examination  of  Insured,  853 

7.  Amendment  oj  Proofs,  854 

C.  Effect  of  Statements  and  "Proofs,  854 

1.  /w  General,  854 

2.  ^aZse  Swearing  or  Fraud,  855 

a.  ^2/  Insured,  855 

b.  ^y  Another,  856 

3.  Overvaluation,  856 

D.  Tra*?)^/*  or  Estoppel  as  to  Notice  or  Proofs,  857 

1.  iw  General,  857 

2.  -£]feci!,  857 

a.  In  General,  857 

b.  Dependent  Upon  Time  of  Waiver,  858 

c.  Partial  Waiver,  858 
[37] 
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3.  Waiver  ly  Officers,  858 

4.  Waiver  hy  Agents,  858 

a.  With  Lvmited  Authority,  858 

b.  With  General  Authority,  859 

c.  With  Power  to  Adjust  Losses,  859 

d.  Limitation  on  Power  of  Agent,  860 

(i)  By  Statute,  860 
(ii)  In  Policy,  860 

5.  What  Constitutes  a  Waiver,  861 

a.  In  General,  861 

(i)  Express  Waiver,  861 
(ii)  Implied  Waiver,  861 

b.  Failure  to  Demam^d  Proofs,  861 

c.  Assistance  in  Furnishing  Proofs,  861 

d.  Retaining  Without  Objection,  863 

e.  Specific  Objection  Waiving  Others,  863 

f.  Ti^nely  Objection,  864 

g.  Proof  Delayed  by  Insurer,  865 

h.  Steps  For  Adjustment  or  Settlement,  865 
Appraisement  or  Arbitration,  867 
Recognition  of  Liability,  867 
Denial  of  Liability,  867 
(i)  In  General,  867 
(ii)  Partial  or  Qualified  Denial,  871 
(in)  Denial  to  Third  Person,  871 
(nr)  ^  Whom  Made,  871 

6.  PTawjer  of  Waiver  ;  Non  -  Waiver  Clause,  871 

7.  Withdrawal  of  Waiver,  873 

XVIII.  ADJUSTMENT  OF  LOSS,  873 

A.  Adjustment  and  Settlement,  873 

1.  Authority  to  Adjust,  873 

2.  ^ec;«  of  Adjustment,  873 

a.  ^s  to  Subject  -Matter,  873 

b.  J.S  to  Pa/rties,  873 

3.  Compromise  or  Settlement,  878 

4.  Fraud  or  Mistalce,  873 

B,  Appraisal  and  Arbitration,  873 

1.  Validity  <f  Provisions,  873 

a.  /?i  General,  873 

b.  ^s  to  Amount  of  Damage,  874 

c.  ^s  to  TotoZ  Zoss,  875 

2.  Necessity  of  Disagreement,  875 

3.  Proceedings,  876 

a.  iJz.  General,  876 

b.  Demand,  876 

(i)  Necessity,  876 

(ii)  Sufficiency,  876 
(m)  TF/^ew  to  ^e  J/aJe,  876 
(iv)    J7^o«,  Agent,  876 

c.  Appointment  of  Appraisers  or  Arbitrators,  877 

d.  Appointment  of  Umpire,  91(11 

e.  Notice,  877 

f.  t/bm#  ^c^iow,,  877 

g.  Basis  of  Finding,  878 
b.   Compensation,  878 

4.  Validity  and  Effect,  878 

a.  7»  General,  878 
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Fraud,  879 


(i)  In  Oeneral,  879 
(ii)  Rescission,  879 

c.  Inadequacy,  879 

d.  Misconduct  of  Arbitrators,  879 

e.  Effect  on  Recovery  Tinder  Policy,  879 

f.  Persons  Bound,  880 

5.  FaiUt,re  or  Refusal  to  Arbitrate,  880 

6.  Failure  of  Arbitrators  to  Agree,  880 

7.  Waiver  of  Appraisement  or  Arbitration,  881 

a.  In  Oeneral,  881 

b.  Failure  to  Demand  or  Accept,  881 

c.  Delay  in  Demanding  or  Accepting,  883 

d.  Denial  of  Liability,  883 

C.  Independent  Action  to  Enforce  or  Set  Aside  Arbitration  or  Settle- 
ment, 883 

XIX.  RIGHT  TO  Proceeds,  883 

A.  Under  Provisions  of  Policy,  883 

1.  In  General,  883 

2.  Tenants  in  Common,  888 

3.  Life -Tenant ;  Remainder -Man,  9M: 

4.  Landlord  and  Tenant,  884 

5.  Vendor  cund  Yendee,  885 

6.  Mortgagor  and  Mortgagee,  885 

a.  In  General,  885 

b.  Insurance  For  Benefit   of  Mortgagee,  885 

(i)  Recovery  by  Mortgagee,  885 

(a)  In  General,  885 

(b)  Application  of  Proceeds,  885 

(c)  Other  Insurance,  885 
(ii)  Recovery  by  Mortgagor,  885 

7.  Persons  Holding  Property  in  Trust ;  Bailee,  Etc.,  886 

8.  Legal  Representatives,  887 

B.  Right  of  Lien  -Holder,  887 

C.  Right  of  Creditor,  887 

1.  In  General,  887 

2.  Effect  of  Assignment,  888 

a.  i^  General,  888 

b.  ^y  TFay  of  Collateral  Security,  888 

3.  Attaching  Creditor,  888 

XX.  DISCHARGE  OF  LIABILITY,  888 

A.  Option  to  Restore  or  Repair,  888 

1.  Flection,  888 

2.  TFa*^^^,  '889 

a.  7?2.  General,  889 

b.  Assent  to  Assignment,  889 

c.  Election  to  Arbitrate,  889 

3.  .E]f6c<  o/"  Exercise,  889 

B.  Payment  of  Loss,  890 

1.  Tim^  awc^  Place,  890 

2.  Jb  TTAom  J/acZe,  890 

3.  Method  of  Mahing,  890 
0.  Release,  891 

1.  ^2/  Insured,  891 

2.  -5t/  Satisfaction  From  Third  Party,  891 

D.  Recovery  of  Payments  Made,  891 
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E.  Contribxdion  Against  Other  Insurers,  893 

F.  Subrogation,  893 

1.  As  Against  Person  Bound  to  Indemnify,  893 

a.  In  General,  893 

b.  Assignment  of  Claim  Against  Third  Person,  894 

c.  Invalidity  of  Claim  Against  Insurer,  894 

d.  Nature  of  Claim  Against  Third  Person,  894 

e.  Release  of  Third  Person  hy  Insured,  894 

f .  Recovery  of  Insurance  Money  Paid,  895 

2.  As  Against  Mortgagor,  895 

3.  As  Against  Carrier,  896 

4.  Actimis  to  Enforce  Rights  Under,  897 

a.  In  General,  897 

b.  Parties,  897 

c.  Joinder  and  Splitting,  897 

d.  Right  of  Insurer  to  Intervene,  897 
XXI.  ACTIONS,  898 

A.  Right  of  Action,  %m 

1.  Natxire  and  Form,  898 

2.  Joinder  of  Causes  of  Action,  898 

3.  Conditions  Precedent,  898 

a.  In  General,  898 

b.  Demand,  899 

c.  Notice  and  Proofs  of  Loss,  899 

d.  Appraisal  or  Arbitration,  900 

B.  Place  of  Bringing  Suit,  903 

1.  Jurisdiction,  903 

2.  Few-we,  903 

C.  7«'me  of  Bringing  Suit,  903 

1.  Postponement  of  Right  to  Sue,  903 

2.  Limitation  of  Time  For  Bringing  Action,  905 

a.  Validity  of  Stipulations,  905 

b.  Constn-uotton  of  Policy  ;  Computation  of  Ti/me,  906 

c.  Excuses  For  Delay,  908 

d.  Waiver  by  Company,  908 

e.  Commencement  of  Action  —  Second  Action,  910 

D.  Parties,  911 

1.  Plaintiffs,  911 

a.  Insured,  911 

b.  ^eaZ  Party  in  Interest,  913 

c.  Assignee,  913 

d.  Mortgagor  and  Mortgagee,  913 

e.  Persons  For  Whose  Benefit  Insurance  Is  Procured,  914 

f.  Legal  Representatives,  914 

g.  /«-  Actions  Against  Mutual  Companies,  915 

2.  Joinder  of  Plaintiffs,  915 

3.  Defendants,  916 

E.  Service  of  Process,  916 

F.  Pleadings,  917 

1.  Declaration,  Complaint,  or  Petition,  917 

a.  General  Requisites,  917 

b.  Setting  Out  the  Policy,  918 

c.  Consideration,  919 

d.  Cause  of  Action  Accrued,  ^19 

e.  Assignment  or  Beneficial  Interest,  919 

f.  Ownership  and  Insurahle  Interest,  930 

g.  Compliance  With  Conditions  or  Warranties,  931 
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h.  Notice  cmd  Proofs,  922 

i.   Waiver  or  Estoppel,  923 

j.  Loss,  924 

k.  Damages,  925 

].  Adjustment  am,d  Non-Payment,  925 

2.  Demurrer,  925 

3.  Plea  or  Answer,  926 

a.  In  Ahatement,  926 

b.  General  Issue  or  General  Denial,  926 

c.  Special  Defenses,  926 

d.  Denial  of  Knowledge  or  Information,  Etc.,  928 

4.  Replication  or  Reply,  928 

a.  /«.  General,  928 

b.  TFaz'wer  or  Estoppel,  929 

5.  Rejoinder,  930 

6.  Amendment  of  Pleadings,  930 

a.  Declaration,  Complaint,  or  Petition,  930 

b.  i°Z(ja  0/*  ^?^s^oer,  931 

7.  ^iZ^  of  Particulars,  932 

8.  Issues,  Proof,  and  Variance,  932 

a.  Issues  and  Proof  in  General,  932 

b.  Yariance,  933 

(i)  In  General,  933 

(ii)  Between  Pleading  and  Contract,  934 
G.  Evidence,  935 

1.  Presumptions  a/nd  Burden  of  Proof,  935 

a.  In  General,  935 

b.  J.S  to  the  Coni/ract,  935 

c.  As  to  Avoidance  or  Forfeiture  in  General,  936 

d.  Waiver  or  Estoppel,  938 

e.  Amount  and  Cause  of  Loss,  938 

f.  Value  of  Property,  939 

2.  Ad/missihility,  and  Weight  and  Sufficiency,  939 

a.  7%e  Contract  —  Policy  and  Application,  939 

b.  Identification  of  Property,  941 

c.  Ownership  —  Insurable  Interest,  941 

d.  Misrepresentation  or  Concealment  of  Facts,  943 

e.  Matters  Affecting  Risk,  943 

(i)  Increase  of  Hazard  in  General,  943 
(ii^  Other  or  Additional  Insurance,  944 
(hi)  Change  of  Title  or  Interest,  944 

f.  Loss  and  Damage,  945 

(i)  Extent  of  Loss,  945 

(ii)  Value  of  Property  -r-  Amount  of  Damage,  945 
(ill)  Proofs  of  Loss,  948 
(iy)  Appraisement  or  Arbitration,  948 

g.  Notice  and  Proofs  of  Loss,  949 

E.  Fraud  or  Wilful  Wrong  of  Insured,  950 
(i)  Fraud  or  False  Swea/ring,  950 
(ii)  Incendiarism,  951 
i.   Waiver  or  Estoppel,  953 
H.  Trial,  955 

1.  Oou/rse  and  Conduct,  955 

a.  i?i  General,  955 

b.  Reception  of  Evidence,  955 

c.  Reference,  956 

2.  Qiiestions  For  Court  and  For  Jury,  956 
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a.  General  Rules,  956 

b.  Particular  Questions,  958 

(i)  As  to  Agency  For  Insurer.,  958 
(ii)  As  to  Appraisal  or  Arbii/ration,  959 
(in)  As  to  Conditions  and  Wa/rramties,  959 
(iv)  As  to  Extent  of  Loss,  960 
(v)  As  to  Falsity  and  Materiality  of  Representations 

or  Concealment,  961 
(vi)  As  to  Fraud  and  False  Swearing,  961 
(vii)  As  to  Identification  of  Property  Insured,  962 
(viii)  As  to  Incendiarism,  963 
(ix)  As  to  Increase  of  Hazard,  963 
(xj  As  to  Proofs  of  Loss,  963 

3.  Instructions,  964 

4.  Verdict  and  Findings,  968 
I.  New  Trial,  969 

J.  Judgment,  969 

1.  General  Rules,  969 

a.  In  General,  969 

b.  Conformity  to  Pleadings,  Evidence,  am,d  Verdict,  969 

c.  Amount  of  Recovery,  970 

d.  Motion  in  Arrest,  970 

2.  By  Default,  970 
K.  Execution,  971 

L.  Interest,  Damages,  and  Attorney'' s  Fees,  971 

1.  Recovery  of  Interest,  971 

2.  Damages  For  Delay  or  Refusal  to  Pay  Loss,  973 

3.  Attorney''s  Fees,  973 
M.  Appeal  and  Error,  973 

1.  Presentation  and  Reservation  in  Lower  Court  of  Grounds  of 

Review,  973 

2.  Record,  973 

3.  Review,  973 

a.  7w  General,  973 

b.  Conclusiveness  of  Verdict  and  Findings,  974 

c.  Harmless  Error,  975 

4.  Reargument,  976 

CROSS-REFERENCES 

For  Matters  Relating  to : 

Burning  to  Defraud  Insurer,  see  Arson. 
Contract  Generally,  see  Contracts. 
Evidence : 

In  Greneral,  see  Evidence. 

Of  Custom  or  Usage,  see  Customs  and  Usages. 
Insurance : 

In  General,  see  Insurance. 

Conspiracy  to  Eefuse,  see  Conspiracy. 

Motive  For: 

Arson,  see  Arson. 
Homicide,  see  Homicide. 

Of  Leased  Premises,  see  Landlord  and  Tenant. 

Other  Kinds,  see  Insurance,  and  the  Cross-Referenees  Thereunder. 
Insurance  Money : 

As  Community  Property,  see  Husband  and  Wife. 

As  Exempt,  see  Exemptions. 

Passing  to  Heir  or  Distributee,  see  Descent  and  Distribution. 

Reducing  Damages,  see  Damages. 
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For  Matters  Helating  to  —  {continued) 

Insurance  Transaction  in  Fraud  of  Creditors,  see  Feaijdulent  Conveyances. 
Interest  in  or  Under  Policy : 

Attachment  of,  see  Attachment. 

Garnishment  of,  see  Garnishment. 

Levy  Upon,  see  Executions. 
Policemen's  Relief  Society,  see  Municipal  Coepokations. 
Policy  Passing  to  Assignee,  see  Assignments  Foe  Benefit  of  Cbeditoes  ; 

Bankeuptcy. 
Surety  Company,  see  Peincipal  and  Sueety. 
Taxation  of  Policy,  see  Taxation. 

I.    DEFINITION. 

Fire  insurance  is  a  contract^  by  which  the  insurer,  for  a  consideration,  agrees 
to  indemnify  the  insured  against  loss  of  or  damage  to  property  by  fire.^ 

II.    NATURE  OF  CONTRACT;  INSURABLE  INTEREST. 

A.  Personal  Contract.  A  contract  of  iire  insurance  is  in  its  nature  per- 
sonal, being  presumed  to  rest  to  some  extent  on  the  trust  and  confidence  of  the 
insurer  in  the  insured  that  the  property  will  not  be  destroyed  by  the  insured  for 
the  purpose  of  realizing  on  the  contract.' 

B.  Contract  of  Indemnity.     Fire  insurance  is  a  contract  of  indemnity  only.* 

C.  Insurable  Interest — I.  Necessary  to  Validity.  The  definition  of  the 
contract  as  one  of  indemnity  requires  that  the  insured  shall  have  some  interest  in 
the  property  which  will  be  injuriously  affected  or  imperiled  by  destruction  of 
or  injury  to  the  property  by  iire.  If  the  person  procuring  or  holding  the  con- 
tract of  insurance  has  no  such  interest  the  contract  is  invalid,^  the  objection  to 
fluch  contract  being  that  it  is  a  mere  wager  on  an  event  in  the  happening  of 

1.  See,    generally,    Instjeance.      See    also       F.  Ins.  Co.  v.  Weller,  98  Iowa  731,  68  N.  W. 

CONTEAOTS.  443. 

2.  Warren   v.    Davenport    F.    Ins.    Co.,    31  Kentucky. —  New   York   Home   Ins.    Co.   v. 
Iowa  464,  7  Am.  Rep.   160.     And  see  People       Gaddis,  3  Ky.  L.  Eep.  159. 

v.  Rose,  174  111.  310,  51  N.  E.  246,  44  L.  R.  A.  Louiaiana. —  Marehesseau  v.  Merchants'  Ins. 

124;  Com.  v.  Wetherbee,  105  Mass.  149.  Co.,  1  Rob.  438. 

3.  Therefore  insurance  on  property  is  not  Maryland. —  Whiting  v.   Independent  Mut, 
incident  to  the  title  to  the  property,  and  in  Ins.  Co.,  15  Md.  297. 

the  event  of  change  of  title  does  not  inure  New  York. — Peabody  v.  Washington  County 

by   virtue    of    the    original    contract   to   the  Mut.  Ins.  Co.,  20  Barb.  339. 

benefit  of  one  who  acquires  such  title.  Pennsylvania. —  Commonwealth  Ins.   Co.  v. 

Illinois. —  Lindley  v.  Orr,  83  111.  App.  70.  Sennett,  37  Pa.  St.  205,  78  Am.  Dec.  418. 

Maine. — ■  Lane  v.  Maine  Mut.  F.  Ins.  Co.,  Tennessee. —  State   Ins.   Co.   v.   Hughes,   10 

12  Me.  44,  28  Am.  Dec.  150.  Lea  461. 

Massachusetts. —  Wilson  v.  Hill,  3  Mete.  66.  United  States. —  Hedger  v.  Union  Ins.  Co., 

Michigan. —  Disbrow  v.  Jones,  Harr.  48.  17  Fed.  498;   Spare  v.  Home  Mut.  Ins.  Co., 

New  York. —  JEtna  F.  Ins.  Co.  v.  Tyler,  16  15  Fed.  707,  8  Sawy.  618. 

Wend.  385,  30  Am.  Deo.  90.  England.— BsiTTell  v.  Tibbitts,  5  Q.  B.  D. 

Ohio.—  Hubbard  v.  Austin,  8  Ohio  S.  &  C.  560,  44  J.  P.  695,  50  L.  J.  Q.  B.  33,  42  L.  T. 

PI.  Dec.  Ill,  6  Ohio  N.  P.  249.  Rep.  N.  S.  797,  29  Wkly.  Rep.  66;  Rayner  v. 

Tennessee. —  Quarles   v.   Clayton,   87   Tenn.  Preston,   18   Ch.  D.   1,  50  L.  J.  Ch.  472,  44 

308,  10  S.  W.  505,  3  L.  R.  A.  170.  L.  T.  Rep.  N.   S.   787,  29   Wkly.  Eep.   546; 

Vermont. —  Wood  v.  Rutland,  etc.,  Mut.  F.  Dalby  v.  India,  etc.,  L.  Assur.  Co.,  15  C.  B. 

Ins.  Co.,  31  Vt.  552.  365,  3   C.  L.  R.  61,   18  Jur.   1024,  24  L.  J. 

United    States. —  Carpenter    v.    Providence  C.  P.  2,  3  Wkly.  Rep.  116,  80  E.  C.  L.  365; 

Washington  Ins.  Co.,   16  Pet.  495,   10  L.  ed.  Chapman  v.  Pole,  22  L.  T.  Rep.  N.  S.  306. 

1044.  See  28  Cent.  Dig.  tit.  "  Insurance,"  §  172. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  172.  5.  District     of     Columbia. —  Hamburg-Bre- 

Assignment  of  contract  or  policy  see  infra,  men  F.  Ins.  Co.  v.  Lewis,  4  App.  Cas.  66. 

VIII.  Indiana. —  Berseh   v.    Sinnissippi   Ins.   Co., 

4.  Illinois. —  Honore  v.  Lamar  F.  Ins.  Co.,  28  Ind.  64. 

51  111.  409.  Iowa. —  Baldwin  v.  State  Ins.  Co.,  60  Iowa 

iQTj^a. —  Chickasaw   County   Farmers'  Mut.      497,  15  N.  W.  300. 

[11,  C,  1] 
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which  the  insured  lias  no  interest.^  To  render  the  contract  valid,  the  insured 
should  have  an  interest  in  the  property  at  the  time  of  making  the  contract  as. 
well  as  at  the  time  of  loss ;''  but  the  parties  may  by  contract  provide  for  insurance 
when  the  interest  attaches,  and  if  during  the  existence  of  the  risk  and  at  the  time 
of  the  loss  the  insured  has  an  interest,  he  may  recover,  although  when  the  con- 
tract was  made  his  interest  had  not  yet  attached  ;^  nevertheless  if  at  the  time  of 
the  loss  there  is  no  interest  there  can  be  no  recovery  under  the  contract.' 

2.  What  Constitutes  Insurable  Interest^ a.  Rules  Stated.  Any  title  or 
interest  in  the  property,  legal  or  equitable,  will  support  a  contract  of  insurance 
on  such  property.^"  Indeed,  any  interest  in  or  relation  to  the  property,  such  as 
that  its  loss  may  cause  a  pecuniary  injury  to  the  insured,  is  sufficient  to  sustain  a 
contract  of  insurance."     So  one  who  is  in  the  possession  and  use  of  property 


Louisiana. —  Macarty  v.  Commercial  Ins. 
Co.,  17  La.  365;  Alliance  Mar.  Assur.  Co.  v. 
Louisiana  State  Ins.  Co.,  8  La.  1,  28  Am. 
Dec.  117. 

Michigan. —  Balow  v.  Teutonia  Farmers' 
Mut.  F.  Ins.  Co.,  77  Mich.  540,  43  N.  W.  924. 

New  York. — Fowler  i).  New  York  Indemnity 
Ins.  Co.,  26  N.  Y.  422 ;  Freeman  v.  Fulton  F. 
Ins.  Co.,  38  Barb.  247. 

Pennsylvania. —  Farmers'  Mut.  Ins.  Co.  v. 
New  Holland  Turnpike  Co.,  122  Pa.  St.  37,  15 
Atl.  563;  Sweeny  v.  Franklin  F.  Ins.  Co.,  20 
Pa.  St.  337 ;  Central  Ins.  Co.  v.  Gayman,  7 
Leg.  Gaz.  234. 

Vnited  States. —  Perry  v.  Mechanics'  Mut. 
Ins.  Co.,  11  Fed.  478. 

Canada. —  Ottawa  Agricultural  Ins.  Co.  v. 
Sheridan,  5  Can.  Supreme  Ct.  157 ;  Hunt  v. 
Home  Ins.  Co.,  3  Rev.  Leg.  455;  Croekford 
V.  London,  etc.,  F.  Ins.  Co.,  10  N.  Brunsw. 
152;  Howard  v.  Lancashire  Ins.  Co.,  17  Nova 
Scotia  172  iafprmed  in  11  Can.  Supreme  Ct. 
92,  6  Can.  L.  T.  26]. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  136 
et  seq. 

6.  Georgia. — ^Maeon  Exch.  Bank  v.  Loh,  104 
Ga.  446,  31  S.  E.  459,  44  L.  R.  A.  372. 

Massachusetts. — Amory  v.  Gilman,  2  Mass.  1. 

New  York. —  National  Filtering  Oil  Co.  v. 
Citizens'  Ins.  Co.,  106  N.  Y.  535,  13  N.  E. 
337,  60  Am.  Rep.  473;  Freeman  v.  Fulton  F. 
Ins.  Co.,  38  Barb.  247,  14  Abb.  Pr.  398. 

Wisconsin. —  Sawyer  v.  Dodge  County  Mut. 
Ins.  Co.,  37  Wis.  503. 

United  States. —  Spare  v.  Home  Mut.  Ins. 
Co.,  15  Fed.  707,  8  Sawy.  618. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  136 
et  seq. 

In  North  Carolina  it  was  held  in  Shepherd 
V.  Sawyer,  6  N.  C.  26,  5  Am.  Deo.  517,  that  a 
wagering  contract  is  illegal  only  when  pro- 
hibited by  statute  or  against  public  policy, 
and  therefore  that,  in  the  absence  of  stat- 
ute, a  contract  of  insurance  with  reference  to 
property  in  which  the  insured  has  no  inter- 
est is  not  necessarily  invalid.  But  this  is 
perhaps  the  only  ease  in  which  a  purely 
wagering  contract  as  to  loss  of  property  has 
been  sustained  in  this  country.  As  will  ap- 
pear in  discussing  insurable  interest  in  the 
article  Marine  Insurance,  it  is  competent 
for  the  parties  to  contract  with  reference  to 
the  contingency  or  loss  having  already  oc- 
curred, but   only   where  the   contract  is   for 

[II.  C,  1] 


the  benefit   of  one  having  some  interest  in 
the  property.    And  see  infra,  II,  D,  1. 

7.  White  V.  Merchants'  Ins.  Co.,  93  Mo. 
App.  282. 

A  subsequently  acquired  interest  will  not 
support  the  contract  of  an  insured  who  had 
no  interest  when  the  policy  was  taken.  How- 
ard V.  Lancashire  Ins.  Co.,  11  Can.  Sup. 
Ct.  92;  Milligan  v.  Equitable  Ins.  Co.,  16 
U.  C.  Q.  B.  314. 

8.  London  Sun  Ins.  Office  v.  Merz,  64  N.  J. 
L.  301,  45  Atl.  785,  52  L.  R.  A.  330;  Hen- 
shaw  V.  Mutual  Safety  Ins.  Co.,  11  Fed.  Cas. 
No.  6,387,  2  Blatchf.  99.  Thus  insurance 
may  be  effected  on  a  future  interest,  provided 
such  interest  subsists  at  the  time  of  the  loss. 
Bell  V.  Firemen's  Ins.  Co.,  5  Rob.  (La.)  446. 
And  see  infra,  II,  D,  2,  b. 

9.  Hanover  F.  Ins.  Co.  v.  Orr,  56  111.  App. 
621;  ^tna  Ins.  Co.  v.  Kittles,  81  Ind.  96; 
Bell  V.  Firemen's  Ins.  Co.,  5  Rob.  ( La. )  446 ; 
Peabody  v.  Washington  County  Mut.  Ins.  Co., 
20  Barb.   (N.  Y.)  339. 

10.  Alaiama. —  North  Alabama  Home  Pro- 
tection V.  Caldwell,  85  Ala.  607,  5  So.  338. 

Illinois. —  Danvers  Mut.  F.  Ins.  Co.  v. 
Schertz,  95  111.  App.  656. 

Massachusetts. —  Bartlet  v.  Walter,  13 
Mass.  267,  7  Am.  Dec.  143;  Locke  v.  North 
American  Ins.  Co.,  13  Mass.  61;  Oliver  v. 
Greene,  3  Mass.  133,  3  Am.  Dec.  96. 

North  Carolina. —  Gerringer  v.  North  Caro- 
lina Home  Ins.  Co.,  133  N.  C.  407,  45  S.  E. 
773. 

Pennsylvania. —  Lebanon  Mut.  Ins.  Co.  v. 
Erb,  112  Pa.  St.  149,  4  Atl.  8. 

Vermont. —  Swift  v.  Vermont  Mut.  F.  Ins. 
Co.,  18  Vt.  305.  ■ 

Wisconsin. —  Horsch  v.  Dwelling-House  Ins. 
Co.,  77  Wis.  4,  45  N.  W.  945,  8  L.  R.  A.  806. 

Vnited  States. —  Columbian  Ins.  Co.  v.  Law- 
rence, 2  Pet.  25,  7  L.  cd.  335. 

Canada. —  Whyte  v.  Home  Ins.  Co.,  14  L.  C. 
Jur.  301. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  139 
et  seq. 

Insurance  by  life-tenant  see  Estates,  16 
Cye.  632. 

11.  New  York  Home  Ins.  Co.  v.  Menden- 
hall,  164  111.  458,  45  N.  E.  1078,  36  L.  R.  A. 
374;  Agricultural  Ins.  Co.  t.  Clancey,  9  111. 
App.  137;  Carter  v.  Humboldt  F.  Ins.  Co.,  12 
Iowa  287;  Farmers',  etc.,  Ins.  Co.  v.  Mickel, 
(Nebr.  1904)   100  N.  W.  130;  Spare  v.  Home 
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Tinder  a  claim  thereto  has  an  insurable  interest,  although  he  may  be  without 
either  legal  or  equitable  title.'^ 

b.  Particular  Persons  Having  Such  Interest  —  (i)  In  Oenesal.  Applying 
the  rules  just  stated '^  as  to  what  constitutes  an  insurable  interest  it  lias  been  held 
that  the  following  persons  among  .others"  have  an  insurable  interest  in  property  : 
Any  bailee ;  ^'  a  carrier  of  goods ; '"  a  consignee  of  goods  with  power  of  sale ; ''' 


Mut.  Ins.  Co.,  15  Fed.  707,  8  Sawy.  618; 
Davies  v.  Home  Ins.  Co.,  3  Grant  Err.  &  App. 
(U.  C.)  269;  O'Connor  v.  Imperial  Ins.  Co., 
14  L.  C.  Jur.  219. 

The  term  "interest"  as  used  in  regard  to 
the  right  to  insure  does  not  necessarily  im- 
ply any  property  in  the  subject  of  the  in- 
surance (Sturm  V.  Atlantic  Mut.  Ins.  Co.,  38 
N.  Y.  Super.  Ct.  281  lajflrmed  in  63  N.  Y. 
77] ;  Buck  v.  Chesapeake  Ins.  Co.,  1  Pet. 
(U.  S.)  151,  7  L.  ed.  90)  ;  and  a  contingent 
interest  is  sufficient  (Feim  v.  New  Orleans 
Mut.  Ins.  Co.,  53  Ga.  578;  Hooper  v.  Rob- 
inson, 98  U.  S.  528,  25  L.  ed.  219). 

The  fact  that  the  loss  of  the  property  will 
cause  pecuniary  damage  to  the  Insured  gives 
him  an  insurable  interest,  although  he  has 
no  direct  interest  in  the  property  itself. 
Hayes  v.  Milford  Mut.  F.  Ins.  Co.,  170  Mass. 
492,  49  N.  E.  754;  Parks  v.  Connecticut  F. 
Ins.  Co.,  26  Mo.  App.  511;  U.  S.  v.  American 
Tobacco  Co.,  166  U.  S.  468,  17  S.  Ct.  619,  41 
L.  ed.  1081.  If  there  be  a  right  in  or  against 
the  property  which  some  court  will  enforce 
upon  the  property,  a  right  so  closely  con- 
nected with  it  and  so  much  dependent  for 
value  upon  the  continued  'existence  of  it  alone 
as  that  a  loss  of  the  property  will  cause  pe- 
cuniary damage  to  the  holder  of  the  right 
against  it,  he  has  an  insurable  interest.  Eohr- 
baeh  v.  Germania  F.  Ins.  Co.,  62  N.  Y.  47, 
20  Am.  Rep.  451;  McColdin  v.  Greenwich 
Ins.  Co.,  10  N.  Y.  St.  390. 

The  fact  that  the  property  is  already  cov- 
ered by  insurance  will  not  render  a  subse- 
quent contract  of  insurance  thereon  invalid 
as  not  supported  by  an  interest.  Millaudon 
V.  Western  M.  &  F.  Ins.  Co.,  9  La.  27,  29 
Am.  Dec.  433.  Contra,  Amory  v.  Gilman,  2 
Mass.  1. 

The  fact  that  the  right  of  the  insured  to 
the  property  is  disputed  or  in  litigation  will 
not  render  insurance  thereon  in  his  favor  in- 
valid. Helvetia  Swiss  F.  Ins.  Co.  v.  Edward 
P.  Allis  Co.,  11  Colo.  App.  264,  53  Pac.  242; 
Monroe  County  Mut.  Ins.  Co.  f.  Robinson,  5 
Wkly.  Notes  Cas.   (Pa.)   389. 

12.  Kansas. —  Kansas  Ins.  Co.  v.  Berry,  8 
Kan.  159. 

Maryland. — ■  Franklin  F.  Ins.  Co.  v.  Chicago 
Ice  Co.,  36  Md.  102,  11  Am.  Rep.  469. 

Massachusetts. —  Sanford  v.  Orient  Ins.  Co., 
174  Mass.  416,  54  N.  E.  883,  75  Am.  St;  Rep. 
358. 

Missouri. —  Travis  v.  Continental  Ins.  Co., 
32  Mo.  App.  198. 

New  York. —  Berry  v.  American  Cent.  Ins. 
Co.,  132  N.  Y.  49,  30  N.  E.  254,  28  Am.  St. 
Rep.  548;  Redfleld  v.  Holland  Purchase  Ins. 
Co.,  56  N.  Y.  354,  15  Am.  Rep.  424. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  139 
et  seq. 


13.  See  supra,  II,  C,  2,  a. 

14.  See  infra,  11,  C,  2,  b,    (n)-(iv). 

15.  Any  bailee  may  insure  the  property  in 
his  custody.  Wagner  v.  Westchester  F.  Ins. 
Co.,  92  Tex.  549,  50  S.  W.  569;  Murdock  v. 
Franklin  Ins.  Co.,  33  W.  Va.  407,  10  S.  E. 
777,  7  L.  R.  A.  572;  South  Australian  Ins. 
Co.  V.  Randell,  L.  R.  3  P.  C.  101,  6  Moore 
P.  C.  N.  S.  341,  22  L.  T.  Rep.  N.  S.  843,  16 
Eng.  Reprint  755.  See  Bailments,  5  Cyc. 
176. 

A  husband  has  an  insurable  interest  in  per- 
sonal property  settled  on  his  wife  for  her 
separate  use  but  which  he  uses  with  her. 
Goulstone  i).  Royal  Ins.  Co.,  1  F.  &  F.  276. 

16.  A  common  carrier  has  an  insurable  in- 
terest in  the  goods  received  for  transporta- 
tion. 

Maryland. —  American  Casualty  Ins.  Co.'s 
Case,  82  Md.  535,  34  Atl.  778,  38  L.  R.  A. 
97;  Fire  Ins.  Assoc,  of  England  v.  Mer- 
chants', etc.,  Transp.  Co.,  66  Md.  339,  7  Atl. 
905,  59  Am.  Rep.  162. 

Minnesota. —  Minneapolis,  etc.,  R.  Co.  v. 
Home  Ins.  Co.,  64  Minn.  61,  66  N.  W.   132. 

New  York. —  Savage  v.  Corn  Exeh.,  etc., 
Ins.  Co.,  36  N.  Y.  655  [affirming  4  Bosw.  1]  ; 
Chase  v.  Washington  Mut.  Ins.  Co.,  12  Barb. 
595. 

Pennsylvania. —  Shaw  v.  Wyoming  Ins.  Co., 
1  Wkly.  Notes  Cas.  559. 

United  States. — California  Ins.  Co.  v.  Union 
Compress  Co.,  133  U.  S.  387,  10  S.  Ct.  365, 
33  L.  ed.  730;  Munich  Assur.  Co.  v.  Dodwell, 
128  Fed.  410,  63  C.  C.  A.  152  [affirming  123 
Fed.  841]. 

England. —  Crowley  v.  Cohen,  3  B.  &  Ad. 
478,  1  L.  J.  K.  B.  158,  23  E.  C.  L.  214;  Lon- 
don, etc.,  R.  Co.  V.  Glyn,  1  E.  &  E.  652,  5 
Jur.  N.  S.  1004,  28  L.  J.  Q.  B.  188,  7  Wklv. 
Rep.  238,  102  E.  C.  L.  652. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  145. 

The  fact  that  the  carrier  has  relieved  him- 
self from  liability  for  loss  by  fire  does  not 
relieve  him  from  liability  for  such  loss  due 
to  negligence,  and  therefore  he  has  an  in- 
surable interest,  notwithstanding  the  limita- 
tion in  the  contract.  California  Ins.  Co.  v. 
Union  Compress  Co.,  133  U.  S.  387,  10  S.  Ct. 
365,  33  L.  ed.  730. 

17.  Consignee. —  One  who  holds  goods  as 
consignee  with  power  of  sale  has  an  insurable 
interest,  ^tna  Ins.  Co.  v.  Jackson,  16  B. 
Mon.  (Ky.)  242;  Pouverin  t'.  Louisiana  State 
M.  &  F.  Ins.  Co.,  4  Rob.  (La.)  234;  HoUgh 
V.  People's  P.  Ins.  Co.,  36  Md.  398;  Shaw' c. 
iEtna  Ins.  Co.,  49  Mo.  578,  8  Am.  Rep.  150. 

A  consignee  who  is  under  obligation  to 
carry  insurance  on  the  goods  for  his  con- 
signor has  an  insurable  interest  in  his  o^^^^ 
right.  De  Forest  v.  Fulton  P.  Ins.  Co.,  1 
Hall     (N.    Y.)     94;     California    Ins.    Co.    v. 
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a  factor ;  ^*  a  pledgee ; "  a  warehouseman  ;  ^  an  assignee  for  the  benefit  of 
creditors ;  ^'  an  executor  or  administrator ;  ^  an  attachment  creditor,^  but  not 
a  general  creditor^  or  a  general  judgment  creditor;'"  a  grantee  in  a  fraud- 
ulent conveyance ; ^^  a  landlord;^  a  tenant;^  the  mortgagee  of  personal  prop- 
erty,^  as    well   as  the  mortgagee   of  real  property ;  ^  the  mortgagor  of  real 


Union  Compress  Co.,  133  U.  S.  387,  10  S.  Ct. 
365,  33  L.  ed.  730. 

18.  Factor. —  Bell  v.  Firemens'  Ins.  Co.,  5 
Rob.  (La.)  446;  De  Forest  v.  Fulton  F.  Ins. 
Co.,  1  Hall  (N.  Y.)  94;  Russell  v.  Union 
Ins.  Co.,  21  Fed.  Cas.  No.  12,146,  4  Call.  421, 
1  Wash.  409. 

19.  Pledgee. —  Wilson  v.  Citizen's  Ins.  Co., 
19  L.  C.  Jur.  175. 

20.  Warehousman, —  Missouri. —  Dawson  v. 
Waldheim,  80  Mo.  App.  52. 

South  Carolina. —  Pelzer  Mfg.  Co.  v.  Sun 
Fire  Office,  36  S.  C.  213,  15  S.  E.  562. 

Texas. —  Southern  Cold  Storage,  etc.,  Co.  v. 
Dechman,   (Civ.  App.  1903)   73  S.  W.  545. 

United  States. —  Baxter  v.  Hartford  F.  Ins. 
Co.,  12  Fed.  481,  11  Biss.  306. 

England. —  Waters  v.  Monarch  F.,  etc.,  As- 
sur.  Co.,  5  E.  &  B.  870,  2  Jur.  N.  S.  375,  25 
L.  J.  Q.  B.  102,  4  Wkly.  Rep.  245,  85  E.  C.  L. 
870;  Todd  v.  Liverpool,  etc.,  Ins.  Co.,  20 
U.  C.  C.  P.  523. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  144. 

21.  An  assignee  for  the  benefit  of  creditors 
may  insure  the  assignor's  property,  and  his 
insurable  interest  attaches  even  before  he  has 
filed  his  bond  and  qualified  as  such  assignee. 
Phcenix  Ins.  Co.  v.  Adams,  8  Ky.  L.  Rep.  532; 
Sibley  v.  Prescott  Ins.  Co.,  57  Mich.  14,  23 

TSr.  W.  473. 

22.  An  executor  or  administrator  of  an  es- 
tate has  an  insurable  interest  in  the  prop- 
erty coming  into  his  possession.  Security 
Ins.  Co.  V.  Kuhn,  108  111.  App.  1  [affirmed  in 
207  III.  166,  69  N.  E.  822]  ;  Herkimer  v.  Rice, 
27  N.  Y.  163;  Phelps  v.  Gebhard  F.  Ins.  Co., 
9  Bosw.  (N.  Y.)  404;  Globe  Ins.  Co.  v.  Boyle, 
1  Cine.  Super.  Ct.  444;  Sheppard  v.  Peabody 
Ins.  Co.,  21  W.  Va.  368. 

23.  An  attaching  creditor  has  an  insurable 
interest  in  the  property  covered  by  his  at- 
tachment. Donnell  v.  Donnell,  86  Me.  518,  30 
Atl.  67;  McLaughlin  v.  Park  City  Bank,  22 
Utah  473,  63  Pac.  589,  54  L.  R.  A.  343. 

24.  A  mere  general  creditor,  without  any 
specific  lien  upon  property  of  his  debtor,  has 
no  insurable  interest  in  such  property,  for  a 
contract  of  fire  insurance  does  not  cover 
liability  on  a  debt  or  guaranty.  Bishop  v. 
Clay  F.  &  M.  Ins.  Co.,  49  Conn.  167 ;  Foster 
V.  Van  Reed,  5  Hun  (N.  Y.)  321.  But  it  is 
said  that  one  who  has  furnished  a  dealer  with 
goods  which  have  been  incorporated  into  his 
stock,  relying  for  payment  on  the  success  of 
the  business,  has  an  Insurable  interest  in  the 
stock.  Roos  V.  Merchants'  Mut.  Ins.  Co.,  27 
La.  Ann.  409. 

25.  General  judgment  creditor. —  A  general 
judgment  which  may  be  enforced  against  any 
real  property  of  the  debtor,  in  the  absence  of 
a  levy  under  such  judgment  on  any  specific 
property,  does  not  give  the  judgment  creditor 
such  an  interest  in  the  real  property  of  the 

[II.  C,'2,  b,  (I)] 


debtor  as  to  support  insurance  on  such  prop- 
erty. Grevemeyer  v.  Southern  Mut.  F.  Ins. 
Co.,  62  Pa.  St.  340,  1  Am.  Rep.  420.  This 
seems  to  be  doubted  in  Rohrbach  v.  Germania 
F.  Ins.  Co.,  62  N.  Y.  47,  20  Am.  Rep.  451; 
Spare  v.  Home  Mut.  Ins.  Co.,  15  Fed.  707,  8 
Sawy.  618. 

It  seems  that  one  who  has  a  right  to  have 
his  claim  paid  by  the  sale  of  specific  real  es- 
tate of  a  deceased  debtor  has  an  insurable 
interest  in  the  real  property  left  by  such 
debtor  which  is  subject  to  be  taken  for  the 
payment  of  the  claim.  Creed  v.  Sun  F.  Ins. 
Co.,  101  Ala.  522,  14  So.  323,  46  Am.  St.  Rep. 
134,  23  L.  R.  A.  177;  Herkimer  i'.  Rice,  27 
N.  Y.  163. 

26.  The  grantee  in  a  conveyance  which  is 
voidable  at  the  suit  of  a  creditor  nevertheless 
has  an  insurable  interest  in  the  property. 
Home  Ins.  Co.  v.  Allen,  93  Ky.  270,  19  S.  W. 
743,  14  Ky.  L.  Rep.  161;  German  Ins.  Co.  v. 
Hyman,  34  Nebr.  704,  52  N.  W.  401;  Stein- 
meyer  v.  Steinmeyer,  64  S.  C.  413,  42  S.  E. 
184.  But  it  is  said  that  the  grantee  in  a 
conveyance  actually  and  not  constructively 
fraudulent  as  to  creditors  has  no  insurable 
interest.  Home  Ins.  Co.  v.  Allen,  13  Ky.  L. 
Rep.  95. 

27.  A  landlord  has  an  insurable  interest  in 
the  premises  and  in  personal  property  of  the 
tenant  on  which  he  has  a  lien.  Loudoun 
County  Mut.  P.  Ins.  Co.  v.  Ward,  95  Va.  231, 
28  S.  E.  209. 

28.  A  tenant  has  an  insurable  interest  in 
the  premises,  whether  he  be  a  tenant  for  a 
fixed  term  or  at  will.  Sehaeffer  v.  Anchor 
Mut.  F.  Ins.  Co.,  113  Iowa  652,  85  N.  W. 
985;  Georgia  Home  Ins.  Co.  v.  Jones,  49 
Miss.  80 ;  Simpson  v.  Scottish  Union  Ins.  Co., 
1  Hen.  &  M.  618,  9  Jur.  N.  S.  711,  32  L.  J. 
Ch.  329,  8  L.  T.  Rep.  N.  S.  112,  1  New  Rep. 
537,  11  Wkly.  Rep.  459;  St.  Amand,  w.  Cie. 
d' Assurance  de  QuSbec,  9  Quebec  162,  14  Rev. 
L6g.  27 ;  Shaw  v.  Phcenix  Ins.  Co.,  20  U.  C. 
C.  P.  170. 

29.  Mortgagee  of  personalty. —  Ogden  «. 
Montreal  Ins.  Co.,  3  U.  C.  C.  P.  497. 

30.  Mortgagee  of  realty. —  Kellar  v.  Mer- 
chants' Ins.  Co.,  7  La.  Ann.  29;  Bell  v.  West- 
ern M.  &  F.  Ins.  Co.,  5  Rob.  (La.)  423,  39  Am. 
Dec.  542;  Bell  v.  Firemen's  Ins.  Co.,  5  Rob. 
(La.)  446;  Allen  v.  Harford  County  Mut.  F. 
Ins.  Co.,  2  Md.  Ill;  Kent  v.  Mtna  Ins.  Co.,  84 
N.  Y.  App.  Div.  428,  82  N.  Y.  Suppl.  817; 
Weed  V.  Hamburg-Bremen  F.  Ins.  Co.,  61  Hun 
(N.  Y.)  110,  15  N.  Y.  Suppl.  429;  Mix  v. 
Andes  Ins.  Co.,  9  Hun  (N.  Y.)  397 ;  Kernoehan 
V.  New  York  Bowery  F.  Ins.  Co.,  5  Duer 
(N.  Y.)  1;  Weed  v.  Philadelphia  Fire  Assoc, 
17  N.  Y.  Suppl.  206;  Montreal  Assur.  Co.  v. 
McGillivray,  2  L.  C.  Jur.  221,  8  L.  C.  Rep. 
401,  4  R.  J.  R.  Q.  406. 

Even  after  transfer  of  his  mortgage  in  eon- 
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property ;  ^  one  having  a  lien  on  property  to  secure  his  debt,^^  as  for  example  the 
holder  of  a  mechanic's  lien  ;^  one  who  owns  or  has  a  right  or  interest  in  a  build- 
ing whether  such  building  is  situated  on  his  own  land  or  on  the  land  of  another ;  ^ 


nection  with  the  indorsement  of  the  note 
secured  thereby,  the  mortgagee  continues  to 
have  such  interest  in  the  preservation  of  the 
property  as  security  by  way  of  protection 
against  his  liability  as  indorser  that  his  in- 
surable interest  continues.  New  England  F. 
&  M.  Ins.  Co.  V.  Wetmore,  32  111.  221;  Wil- 
liams V.  Roger  Williams  Ins.  Co.,  107  Mass. 
377,  9  Am.  Rep.  41;  Sussex  County  Mut.  Ins. 
Co.  V.  Woodruff,  26  N.  J.  L.  541. 

The  purchaser  of  the  mortgage  of  course 
acqiiires  thereby  an  insurable  interest  in  the 
premises.  Excelsior  F.  Ins.  Co.  v.  Royal  Ins. 
Co.,  7  Lans.  (N.  Y.)  138  [affirmed  in  55 
N.  Y.  343,  14  Am.  Rep.  271]. 

The  mortgagee  has  a  separate  insurable  in- 
terest in  the  premises,  distinct  from  that  of 
the  mortgagor.  McDowell  v.  Morath,  64  Mo. 
App.  290;  Traders'  Ins.  Co.  v.  Roberts,  9 
Wend.  (N.  Y.)  404;  McDonald  v.  Black,  20 
Ohio  185,  55  Am.  Dec.  448. 

Kight  of  the  mortgagee  to  recover  under 
a  policy  taken  by  the  mortgagor  in  his  own 
name,  but  for  the  benefit  of  the  mortgagee,  or 
a.ssigned  by  the  consent  of  the  company  to  the 
mortgalgee  see  infra,  XIX,  A,  6. 

31.  A  mortgagor  has  an  insurable  interest 
in  the  mortgaged  premises  (Lycoming  F.  Ins. 
Co.  V.  Jackson,  83  111.  302,  25  Am.  Rep. 
386 ;  Washington  F.  Ins.  Co.  v.  Kelly,  32  Md. 
421,  3  Am.  Rep.  149;  Walsh  v.  Philadelphia 
Fire  Assoc,  127  Mass.  383;  Curry  v.  Com- 
monwealth Ins.  Co.,  10  Pick.  (Mass.)  535,  20 
Am.  Dec.  547 ;  Strong  t\  Manufacturers'  Ins. 
Co.,  10  Pick.  (Mass.)  40,  20  Am.  Dec.  507; 
French  v.  Rogers.  16  N.  H.  177;  Smith  v. 
Royal  Ins.  Co.,  27  U.  C.  Q.  B.  54;  Richards  v. 
The  Liverpool,  etc.,  F.,  etc.,  Ins.  Co.,  25  XJ.  C. 
Q.  B.  400)  ;  and  this  interest  is  not  termi- 
nated even  after  foreclosure,  so  long  as  the 
mortgagor  has  a  right  to  redeem  (Essex  Sav. 
Bank  V.  Meriden  F.  Ins.  Co.,  57  Conn.  335, 
17  Atl.  930,  18  Atl.  324,  4  L.  E.  A.  759; 
Stephens  v.  Illinois  Mut.  F.  Ins.  Co.,  43  111. 
327;  Strong  v.  Manufacturers'  Ins.  Co.,  10 
Pick.  (Mass.)  40,  20  Am.  Dec.  507;  Marts  v. 
Cumberland  Mut.  P.  Ins.  Co.,  44  N.  J.  L.  478; 
Mechler  v.  Phoenix  Ins.  Co.,  38  Wis.  665). 
See  also  infra,  II,  C,  2,  b,  (iii) . 

After  foreclosure  and  expiration  of  the 
period  of  redemption  the  mortgagor's  insur- 
able interest  is  terminated.  Pope  v.  Glenn 
Falls  Ins.  Co.,  136  Ala.  670,  34  So.  29. 

32.  One  having  a  lien  on  property  to  se- 
cure a  debt  due  him  has  an  insurable  interest 
in  such  property. 

Louisiana. —  Bell  i\  Western  M.  &  F.  Ins. 
Co.,  5  Rob.  423,  39  Am.  Dec.  542. 

Nebraska. — ■  Rochester  I^oan,  etc.,  Co.  v. 
Liberty  Ins.  Co.,  44  Nebr.  537,  62  N.  W.  877, 
48  Am'.  St.  Rep.  745. 

New  York. —  Allen  v.  Franklin  F.  Ins.  Co., 
9  How.  Pr.  501. 

Texas. —  Sun  Mut.  Ins.  Co.  v.  Tufts,  20 
Tex.  Civ.  App.  147,  50  S.  W.  180. 

United  States. —  International  Trust  Co.  v. 


Norwich  Union  F.  Ins.  Soc,  71  Fed.  81,  17 
C.  C.  A.  608 ;  Nussbaum  v.  Northern  Ins.  Co., 
37  Fed.  524,  1  L.  R.  A.  704;  Brugger  v.  State 
Invest.  Ins.  Co.,  4  Fed.  Cas.  No.  2,051,  5 
Sawy.  304. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  143. 

Even  though  the  lien  may  be  voidable,  the 
creditor  nevertheless  has  an  insurable  in- 
terest. Parks  V.  Hartford  F.  Ins.  Co.,  100 
Mo.  373,  12  S.  W.  1058. 

The  sureties  on  a  distiller's  bond  who  be- 
come liable  for  the  government  tax  on  whisky 
manufactured  by  such  distiller  have  an  in- 
surable interest  in  such  whisky.  Gerraania 
F.  Ins.  Co.  V.  Thompson,  95  U.  S.  547,  24 
L.  ed.  487. 

33.  One  who  has  a  mechanic's  lien  on  real 
property  has  an  insurable  interest  therein, 
for  his  lien  is  specific.  Stout  v.  City  F.  Ins. 
Co.,  12  Iowa  371,  79  Am.  Dec.  539;  Carter  v. 
Humboldt  F.  Ins.  Co.,  12  Iowa  287;  Pro- 
tection Ins.  Co.  V.  Hall,  15  B.  Mon.  (Ky. ) 
411;  Franklin  F.  Ins.  Co.  v.  Coates,  14  Md. 
285;  Royal  Ins.  Co.  v.  Stinson,  103  U.  S.  25, 
26  L.  ed.  473. 

34.  Owner  of  building. —  Colorado. —  Amer- 
ican Cent.  Ins.  Co.  v.  Donlon,  16  Colo.  App. 
416,  66  Pac.  249. 

Georgia. —  Creech  v.   Richards,  76   Ga.   36. 

Illinois. — Clemson  v.  Trammell,  34  111.  App. 
414. 

Kentucky. —  Fireman's  Fund  Ins.  Co.  v. 
Gatewood,  10  Ky.  L.  Rep.  117. 

Louisiana. — Allen  v.  Sun  Mut.  Ins.  Co.,  36 
La.  Ann.  767. 

New  York. —  Niblo  v.  North  American  F. 
Ins.  Co.,  1  Sandf.  551. 

Canada. —  Stevenson  v.  London,  etc.,  Ins. 
Co.^  26  U.  C.  Q.  B.  148. 

S'ee  28  Cent.  Dig.  tit.  "Insurance,"  §  139 
et  seq. 

Owner  and  contractor. —  The  owner  of  land 
has  an  insurable  interest  in  buildings  which 
are  being  constructed  upon  his  land  by  a 
contractor  who  is  to  furnish  all  the  labor 
and  material  and  be  paid  after  the  completion 
of  the  work.  Greenwich  Ins.  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  112  Kv.  598,  66  S.  W.  411, 
67  S.  W.  16,  23  Ky.  L.  Rep.  2014,  99  Am.  St. 
Rep.  313,  56  L.  R.  A.  477;  Foley  v.  Manu- 
facturers', etc.,  F.  Ins.  Co.,  152  N.  Y.  131,  46 
N.  E.  318,  43  L.  R.  A.  664;  Foley  v.  Farragut 
F.  Ins.  Co.,  71  Hun  (N.  Y.)  369,  24  N.  Y. 
Suppl.  1131.  Likewise  the  contractor  has  an 
insurable  interest  in  the  building  thus  being 
constructed.  Planters',  etc.,  Ins.  Co.  v.  Thur- 
ston, 93  Ala.  255,  9  So.  268;  Commercial  F. 
Ins.  Co.  V.  Capital  City  Ins.  Co.,  81  Ala.  320, 
8  So.  222,  60  Am.  Rep.  162;  Ulmer  v.  Phoenix 
F.  Ins.  Co.,  61  S.  0.  459,  39  S.  E.  712;  Gush- 
ing V.  Williamsburg  City  F.  Ins.  Co.,  4  Wash. 
538,  30  Pac.  736.  See  also  Builders  and  Ae- 
CHITBCTS,  6  Cyc.  53. 

Where  the  landlord  becomes  entitled  to 
buildings  put  upon  his  land  by  a  tenant  after 
the  expiration  of  the  term,  he  has  an  insur- 
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a  receiver ;  ^  a  residuary  devisee  or  legatee ; ' 


a  reversioner ;"  the  surety  for  the 

payment  of  a  debt  for  which  property  is  also  held  as  security  ;^'  a  trustee/'  or  a 

•^''  the  vendee  of  personalty;"  the  vendee  under  a  contract  of 


cestui  que  trust , 

purchase  of  realty ;  ""'^  the  vendor  of  personalty  who  retains  a  lien  to  secure  pay- 
ment of  purchase-money  ;  *^  the   vendor  of  realty   having   a  lien   thereon  for 


able  interest  therein.  New  York  v.  Exchange 
F.  Ins.  Co.,  3  Abb.  Dec.  (N.  Y.)  261,  3  Keyes 
436,  3  Transcr.  App.  206,  34  How.  Pr.  103; 
New  York  v.  Hamilton  F.  Ins.  Co.,  10  Bosw. 
(N.  Y.)  537;  New  York  v.  Exchange  F.  Ins. 
Co.,  9  Bosw.  (N.  Y.)  424;  Western  Ins.  Co. 
V.  Carson,  9  Ohio  Dee.  (Reprint)  848,  17 
Cine.  L.  Bui.  357. 

35.  A  receiver  has  such  legal  interest  in  the 
preservation  of  the  property  coming  under 
his  control  as  receiver  as  will  support  a 
policy  of  insurance  on  the  property  taken  by 
him.     In  re  Hamilton,  102  Fed.  683. 

36.  A  residuary  devisee  has  an  insurable 
interest  in  the  decedent's  estate.  In,  re  Lee, 
4  Luz.  Leg.  Reg.   (Pa.)  44. 

37.  Reversioner. —  One  who  has  a  reversion 
in  property  has  an  insurable  interest  therein. 
New  York  v.  Exchange  F.  Ins.  Co.,  3  Abb. 
Dec.  (N.  Y.)  261,  3  Keyes  436,  3  Transcr. 
App.  206,  34  How.  Pr.  103. 

38.  Surety.— Caley  v.  Hoopes,  86  Pa.  St. 
493,  holding  that  one  who  is  surety  for  the 
payment  of  a  debt  for  which  property  is  also 
held  as  security  has  an  interest  in  the  preser- 
vation of  the  property  which  may  be  applied 
to  the  extinguishment  of  such  indebtedness, 
for  the  destruction  of  the  property  will  in- 
crease the  liability  of  the  surety  to  be  called 
on  to  pay  the  debt. 

39.  Trustee. —  The  trustee  holding  the  le- 
gal title  to  property  and  having  such  prop- 
erty in  his  possession  for  the  purpose  of 
caring  for  it  and  distributing  the  proceeds, 
either  of  the  use  or  sale,  to  beneficiaries,  has 
an  insurable  interest.  Wiley  v.  Morris„  39 
N.  J.  Eq.  97;  Cross  v.  National  F.  Ins.  Co., 
132  N.  Y.  133,  30  N.  E.  390;  Bicknell  v. 
Lancaster  City,  etc.,  F.  Ins.  Co.,  58  N.  Y. 
677;  Farmers'  L.  &  T.  Co.  v.  Harmony  F.  & 
M.  Ins.  Co.,  51  Barb.  (N.  Y.)  33;  Colburn  v. 
Lansing,  46  Barb.  (N.  Y.)  37;  People  v. 
Liverpool,  etc.,  Ins.  Co.,  2  Thomps.  &  C. 
(N.  Y.)  268;  Graham  v.  Firemen's  Ins.  Co., 
2  Dian.    (Ohio)   255. 

It  is  immaterial  whether  the  trustee  has 
finally  accepted  the  trust,  if  at  the  time  of 
the  insurance'  he  is  in  fact  the  trustee.  Bab- 
aon  V.  Thomaston  Mut.  F.  Ins.  Co.,  2  Fed. 
Cas.  No.  704.  And  it  is  also  immaterial 
whether  the  trustee  could  have  asserted  his 
title  under  the  trust,  if  he  is  in  the  actual 
possession  of  the  property  under  his  claim  as 
trustee.  Rhode  Island  Underwriters'  Assoc. 
1-.  Monarch,  98  Ky.  ?05,  32  S.  W.  959,  17  Ky. 
L.  Rep.  876. 

40.  The  beneficiary  of  the  trust  has  such 
interest  that  he  may  insure  the  property  in 
his  own  name.  Gordon  v.  Massachusetts  P. 
&  M.  Ins.  Co.,  2  Pick.  (Mass.)  249;  Dick  v. 
Franklin  F.  Ins.  Co.,  81  Mo.  103  [afprmmg 
10  Mo.  App.  376] ;  Harvey  v.  Cherry,  76  N.  Y. 
436 ;  Pettigrew  i\  Grand  River  Farmers'  Mut. 
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Assur.   Co.,   28   U.   C.    C.   P.    70;    Butler   v. 
Standard  F.  Ins.  Co.,  4  Ont.  App.  391. 

41.  Purchaser  of  personalty. —  A  vendee 
has  an  insurable  interest,  although  he  has 
not  yet  fully  paid  the  purchase-price  nor 
acquired  the  title.  Reed  v.  Williamsburg 
City  F.  Ins.  Co.,  74  Me.  537;  Little  v. 
Phoenix  Ins.  Co.,  123  Mass.  380,  25  Am.  Rep. 
96;  Guiterman  v.  German-American  Ins.  Co.,, 
Ill  Mich.  626,  70  N.  W.  135;  Michael  v.  St. 
Louis  Mut.  F.  Ins.  Co.,  17  Mo.  App.  23. 

42.  Vendee  of  realty. —  California. —  Davis 
V.  Phoenix  Ins.  Co.,  Ill  Cal.  409,  43  Pac. 
1115. 

Georgia. —  Southern  Ins.,  etc.,  Co.  v.  Lewis, 
42  Ga.  587. 

Illinois. —  Phoenix  Ins.  Co.  v.  Mitchell,  67 
111.  43. 

Iowa. —  Ayres  v.  Hartford  F.  Ins.  Co.,  17 
Iowa  176,  85  Am.  Dec.  553. 

Maine. — Oilman  v.  Dwelling-House  Ins.  Co., 
81  Me.  488,  17  Atl.  544. 

Massachusetts. —  Rider  v.  Ocean  Ins.  Co., 
20  Pick.  259. 

'New  Jersey. —  Franklin  F.  Ins.  Co.  v.  Mar- 
tin, 40  N.  J.  L.  568,  29  Am.  Rep.  271. 

New  York. — Carpenter  v.  German  American 
Ins.  Co.,  135  N.  Y.  298,  31  N.  E.  1015;  Brooks 
V.  Erie  F.  Ins.  Co.,  76  N.  Y.  App.  Div.  275, 
78  N.  Y.  Suppl.  748;  Shotwell  v.  Jefferson 
Ins.  Co.,  5  Bosw.  247;  Tyler  v.  Mtna,  F.  Ins. 
Co.,  12  Wend.  507;  McGivney  v.  Phoenix  F. 
Ins.  Co.,  1  Wend.  85. 

North  Carolina. —  Clapp  v.  Farmers'  Mut. 
F.  Ins.  Assoc,  126  N.  0.  388,  35  S.  E.  617. 

Oklahoma. —  Dunn  v.  Yakish,  10  Okla.  388, 
61  Pac.  926. 

Pennsylvania. —  Annville  Mut.  F.  Ins.  Co. 
V.  Wagner,  1  Pa.  Cas.  66,  7  Atl.  103. 

Rhode  Island. —  Tuekerman  v.  Home  Ins. 
Co.,  9  R.  I.  414. 

Washington. —  Quinn  v.  Parke,  etc..  Ma- 
chinery Co.,  5  Wash.  276,  31  Pac.  866. 

West  Virginia. —  McCutcheon  v.  Ingraham, 
32  W.  Va.  378,  9  S.  E.  260. 

United  States. —  Dupuy  v.  Delaware  Ins. 
Co.,  63  Fed.  680. 

Canada. —  Howard  v.  Lancashire  Ins.  Co., 
11  Can.  Sup.  Ct.  92;  Humphrey  v.  London, 
etc.,  Ins.  Co.,  2  Nova  Scotia  Dec.  39. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  150. 
Although  only  a  portion  of  the  purchase- 
price  has  been  paid  and  he  is  not  yet  entitled 
to  a  conveyance,  he  has  an  insurable  intere.st 
in  the  premises.  See  cases  cited  supra,  this 
note. 

Even  though  the  contract  of  purchase  be 
not  in  writing,  the  vendee  has  an  insurable 
interest.  Wainer  v.  Milford  Mut.  F.  Ins.  Co., 
153  Mass.  335,  26  N.  E.  877,  11  L.  R.  A.  598; 
Keck  V.  Porter,  9  Kulp   (Pa.)   428. 

43.  Vendor  of  personalty. — The  vendor  who 
retains  a  lien  or  contract  right  to  secure  pay- 
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unpaid  purchase-money ;  ^  a  mere  bargainee  or  one  entitled  to  acquire  goods  not 
jet  set  apart ;  ^'  the  owner  of  stock  in  a  corporation ;  *^  any  agent  who  has  the  care 
and  management  of  his  principal's  property,  and  may  become  liable  therefor  on 
account  of  his  own  negligence  or  otherwise.*'' 

(ii)  Husband  and  Wife;  Curtesy;  Bower;  Entirety;  Homestead 
Interest.  Under  statutes  giving  a  married  woman  the  right  to  acquire  and 
hold  real  estate  free  from  any  control  of  her  husband  thereover  or  any  liability 
thereof  on  account  of  his  debts,^  the  husband  of  such  married  woman  has  no 
insurable  interest  in  her  real  property  thus  acquired  and  held ;  *'  nor  does  it  con- 
stitute an  insurable  interest  on  the  part  of  the  husband  that  a  conveyance  by  the 
wife  of  her  separate  estate  in  property  acquired  from  the  husband  can  only  be 


ment  of  any  unpaid  balance  of  the  purchase- 
money  has  an  insurable  interest  in  the  prop- 
erty. Holbrook  v.  St.  Paul  F.  &  M.  Ins.  Co., 
25  Minn.  229;  Tallman  v.  Atlantic  F.  &  M. 
Ins.  Co.,  4  Abb.  Dec.  (N.  Y.)  345,  3  Keyes 
87,  33  How.  Pr.  400 ;  North  British,  etc.,  Ins. 
Co.  V.  McLellan,  21  Can.  Sup.  Ct.  288. 

44.  Vendor  of  realty. —  Alabama. —  Con- 
tinental F.  Ins.  Co.  V.  Brooks,  131  Ala.  614, 
30  So.  876. 

Louisiana. —  Bell  v.  Western  M.  &  F.  Ins. 
Co.,  5  Eob.  423,  39  Am.  Dec.  542. 

New  York. —  Wood  v.  North  Western  Ins. 
€o.,  46  N.  Y.  421. 

Pennsylvania. —  Parcell  v.  Grosser,  109  Pa. 
St.  617,  1  Atl.  909;  State  Mut.  F.  Ins.  Co.  v. 
Updegraff,  21  Pa.  St.  513;  Perry  County  Ins. 
Co.  V.  Stewart,  19  Pa.  St.  45;  Norcross  v. 
Franklin  F.  Ins.  Co.,  17  Pa.  St.  429,  55  Am. 
Dec.  571. 

South  Carolina. — Jacobs  v.  Mutual  Ins.  Co., 
52  S.  C.  110,  29  S.  E.  533. 

Texas. —  Merchants'  Ins.  Co.  v.  Nowlin, 
(Civ.  App.  1900)   56  S.  W.  198. 

Virginia. —  Wheeling  F.  &  M.  Ins.  Co.  v. 
Morrison,  11  Leigh  354,  36  Am.  Dec.  385. 

Canada.—  Ottawa  Agricultural  Ins.  Co.  v. 
Sheridan,  5  Can.  Sup.  Ct.  157 ;  Gill  f.  Canada 
F.  &  M.  Ins.  Co.^  1  Ont.  341 ;  Mann  V.  West- 
ern Assur.  00./19  U.  C.  Q.  B.  314. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §   150. 

This  rule  applies  even  though  the  portion 
remaining  unpaid  is  a  part  of  the  entire  pur- 
chase-price.    See  cases  cited  supra,  this  note. 

45.  Bargainee. —  Maine. — Cumberland  Bone 
Co.  V.  Andes  Ins.  Co.,  64  Me.  466. 

Massachusetts. —  Bohn  Mfg.  Co.  v.  Sawyer, 
169  Mass.  477,  48  N.  E.  620. 

South  Ca/rolina. —  Graham  v.  American  F. 
Ins.  Co.,  48  S.  C.  195,  26  S.  E.  323,  59  Am. 
St.  Eep.  707. 

Wisconsin. —  Wunderlich  v.  Palatine  F. 
Ins.  Co.,  104  Wis.  395,  80  N.  W.  471. 

England. —  Martineau  v.  Kitching,  L.  R.  7 
Q.  B.  436,  41  L.  J.  Q.  B.  227,  26  L.  T.  Eep. 
N.  8.  836,  20  Wkly.  Rep.  769. 

Canada. —  Box  v.  Provincial  Ins.  Co.,  18 
Grant  Ch.  (U.  C.)  280;  Parsons  v.  Queen  Ins. 
Co.,  29  U.  C.  C.  P.  188;  Mathewson  v.  Royal 
Ins.  Co.,  16  L.  C.  Jur.  45. 

But  where  no  title,  or  possibility  of  title, 
bas  passed,  there  is  no  insurable  interest. 
Heald  v.  Builders'  Mut.  F.  Ins.  Co.,  Ill  Mass. 
38;  North  British,  etc.,  Ins.  Co.  v.  Moffatt, 
X.  R.  7  C.  P.  25,  41  L.  J.  C.  P.  1,  25  L.  T. 


Rep.  N.  S.  662,  20  Wkly.  Rep.  114;  Clarke 
V  Scottish  Imperial  Ins.  Co.,  18  N.  Brunsw. 
240  [affirmed  in  4  Can.  Sup.  Ct.  192]. 

46.  The  owner  of  stock  in  a  corporation 
has  an  insurable  interest  in  the  corporate 
property,  although  he  has  no  individual 
ownership  thereof,  nor  of  any  specific  interest 
therein,  the  reason  being  that  his  individual 
interest  in  the  corporation  will  be  affected 
by  destruction  of  its  property. 

Illinois. —  Crawford  v.  Aachen,  etc.,  F.  Ins. 
Co.,  100  III.  App.  454  [affirmed  in  199  111. 
367,  65  N.  E.  134];  Glover  v.  Wells,  40  111. 
App.  350. 

Iowa. —  Warren  v.  Davenport  F.  Ins.  Co., 
31  Iowa  464,  7  Am.  Rep.  160. 

New  York. —  Riggs  v.  Commercial  Mut. 
Ins.  Co.,  125  N.  Y.  7,  25  N.  E.  1058,  21  Am. 
St.  Rep.  716,  10  L.  R.  A.  684. 

Ohio. —  Philips  v.  Knox  County  Mut.  Ins. 
Co.,  20  Ohio  174. 

Pennsylvania. —  Sweeny  v.  Franklin  F.  Ins. 
Co.,  20  Pa.  St.  337. 

United  States. —  Seaman  v.  Enterprise  F. 
&  M.  Ins.  Co.,  21  Fed.  778;  Seaman  v.  Enter- 
prise F.  &  M.  Ins.  Co.,  18  Fed.  250,  5  McCrary 
558. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  151. 

47.  Agent. —  Page  v.  Western  M.  &  F.  Ins. 
Co.,  19  La.  49;  Goodall  v.  New  England  Mut. 
F.  Ins.  Co.,  25  N.  H.  169;  Kline  v.  Queen 
Ins.  Co.,  7  Hun  (N.  Y.)  267;  Roberts  v. 
Firemen's  Ins.  Co.,  165  Pa.  St.  55,  30  Atl. 
450,  44  Am.  St.  Rep.  642. 

48.  See,  generally.  Husband  and  Wife. 

49.  Arkansas. —  Planters'  Mut.  Ins.  Co.  v. 
Loyd,  71  Ark.  292,  75  S.  W.  725. 

Indiana. — ^Traders'  Ins.  Co.  v.  Newmaii,  120 
Ind.  554,  22  N.  E.  428. 

Indian  Territory. —  German- American  Ins. 
Co.  V.  Paul,  2  Indian  Terr.  625,  53  S.  W. 
442. 

Louisiana. —  Breard  v.  Mechanics',  etc., 
Ins.  Co.,  29  La.  Ann.  764. 

Michigan. —  Watertown  Agricultural  Ins. 
Co.  V.  Montague;  38  Mich.  548,  31  Am.  Rep. 
326. 

West  Virginia. —  Tyree  v.  Virginia  F.  &  M. 
Ins.  Co.,  55  W.  Va.  63,  46  S.  E.  706,  66 
L.  R.  A.  657. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  153. 

But  if  the  property  has  been  conveyed  by 
the  husband  to  the  wife,  but  not  to  her  sole 
and  separate  use,  as  required  by  statutory 
provision,  the  husband  still  has  an  insurable 
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made  by  Ms  joining  in  the  deed.^  But  if  the  statutes  do  not  authorize  the 
separate  and  independent  ownership  by  the  wife  of  real  property  in  her  own 
right,^'  and  her  husband  is  entitled  to  the  possession  of  such  property,  as  tenant 
by  curtesy  initiate  during  her  life,  he  has  an  insurable  interest.^'  Likewise  a 
widow  has  an  insurable  interest  in  land  in  wliich  she  has  a  dower  estate.^'  An 
estate  by  entirety  is  an  insurable  interest.^  Under  the  provisions  of  liomestead 
statutes ^^  by  which  either  husband  or  wife  has  an  interest  in  the  property  of  the 
other  which  cannot  be  cut  off  save  by  his  joining  in  a  conveyance  or  otherwise, 
either  has  an  insurable  interest  in  the  homestead  owned  by  tlie  other. ^^ 

(hi)  Judgment  Debtor  and  Purchaser  at  Judicial  Sale.  Until  title 
under  a  judicial  sale  has  absolutely  and  finally  vested  in  the  purchaser  and  all  the 
rights  of  the  judgment  debtor  to  redeem  or  have  the  sale  set  aside  have  been 
lost,  such  judgment  debtor,  being  the  former  owner  of  the  property,  still  has  an 
insurable  interest  therein."  The  purchaser,  however,  at  judicial  sale  has  an 
insurable  interest  in  the  property  from  the  time  that  he  acquires  a  conditional  or 
potential  riglit  to  such  property  under  his  purchase.^^ 

(iv)  Partner.  One  partner  has  such  an  interest  in  the  partnership  property 
as  to  be  entitled  to  insure  the  same  in  his  own  name,^'  and  of  course  a  partnership 
may  insure  the  property  owned  by  it,  or  in  which  it  has  an  interest.* 

e.  Estoppel "  to  Deny  Interest.  Where  the  company  has,  with  knowledge  of 
the  nature  of  the  interest  of  the  insured,  recognized  such  interest  as  sufficient  tO' 
support  a  policy,  it  cannot  question  the  sufficiency  of  such  interest.^^ 


interest  therein.     Baltimore  County  Mut.  F. 
Ins.  Co.  V.  Deale,  18  Md.  26,  79  Am.  Dec.  673. 

50.  Clark  v.  Dwelling-House  Ins.  Co.,  81 
Me.  373,  17  Atl.  303. 

51.  See,  generally.  Husband  and  Wife. 

52.  Franklin  M.  &  F.  Ins..  Co.  v.  Drake,  2 
B.  Mon.  (Ky.)  47;  Doyle  v.  American  F.  Ins. 
Co.,  181  Mass.  139,  63  N.  E.  394;  Trade  Ins. 
Co.  V.  Barracliflf,  45  N.  J.  L.  543,  46  Am. 
Rep.  792;  Harris  v.  York  Mut.  Ins.  Co.,  50 
Pa.  St.  341 ;  Uhler  v.  Farmers'  American 
F.  Ins.  Co.,  4  Leg.  Gaz.  (Pa.)  354.  See  also 
Caldwell  v.  Stadacona  F.,  etc.,  Ins.  Co.,  11 
Can.  Sup.  Ct.  212,  holding  that  a  husband 
who  is  tenant  by  curtesy  initiate  has  an  in- 
surable interest  in  his  wife's  real  estate. 

The  surviving  husband  having  possession  of 
the  community  property,  with  right  of  dis- 
position for  the  payment  of  his  own  debts, 
has  an  insurable  interest  therein.  Merchants' 
Ins.  Co.  V.  Dwyer,  1  Tex.  Unrep.  Gas.  441. 

53.  Zehring's  Estate,  4  Pa.  Super.  Ct.  243 ; 
Lingley  v.  Queen  Ins.  Co.,  12  N.  Brunsw.  280. 

The  wife  having  a  dower  interest  and  hav- 
ing removed  encumbrances  on  the  property 
has  an  insurable  interest  to  the  extent  of  the 
encumbrance  thus  removed.  Hartford  Ins. 
Co.  V.  Haas,  87  Ky.  531,  9  S.  W.  720,  10 
Ky.  L.  Rep.  573,  2  L.  R.  A.  64. 

54.  Clawson  v.  Citizens'  Mut.  F.  Ins.  Co., 
121  Mich.  591,  80  N.  W.  573,  80  Am.  St. 
Eep.  538. 

55.  See,  generally.  Homesteads. 

56.  Georgia. —  German- American  Ins.  Co.  v. 
Davidson,  67  Ga.  11. 

Illinois. —  Rockford  Ins.  Co.  v.  Nelson,  65 
111.  415. 

loioa. —  Reynolds  v.  Iowa,  etc.,  Ins.  Co.,  80 
Iowa  563,  46  N.  W.  659 ;  Merrett  v.  Farmers' 
Ins.  Co.,  42  Iowa  11. 

Ohio. —  Webster  %.  Dwelling  House  Ins.  Co., 
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53  Ohio  St.  558,  42  N.  E.  546,  53  Am.  St.  Rep., 
658,  30  L.  R.  A.  719. 

Texas. — •  Continental  Fire  Assoc,  v.  Wing- 
field,  32  Tex.  Civ.  App.  194,  73  S.  W.  847. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  153. 

57.  Hartford  F.  Ins.  Co.  v.  Keating,  86  Md. 
130,  38  Atl.  29 ;  Slobodesky  v.  Phenix  Ins.  Co., 
53  Nebr.  816,  74  N.  W.  270;  Cone  v.  Niagara 
F.  Ins.  Co.,  60  N.  Y.  619  [afflrmvng  3  Thomps. 
&  C.  33]  ;  Franklin  F.  Ins.  Co.  v.  Findlay,  6 
Whart.   (Pa.)   483,  37  Am.  Dec.  430. 

So  long  as  the  debtor  has  any  remaining 
interest  in  having  the  property  sold  applied 
to  the  extinguishment  of  his  indebtedness,  he 
has  an  insurable  interest  in  such  property. 
Hanover  F.  Ins.  Co.  v.  Bohn,  48  Nebr.  743, 
67  N.  W.  774,  58  Am.  St.  Rep.  719;  Waring 
V.  Loder,  53  N.  Y.  581. 

58.  McLaren  v.  Hartford  F.  Ins.  Co.,  5 
N.  Y.  151;  iEtna  Ins.  Co.  v.  Miers,  5  Sneed 
(Tenn.)    139. 

59.  Louisiana. —  Millaudon  v.  Atlantic  Ins. 
Co.,  8  La.  557. 

Massachusetts. —  Converse  v.  Citizens'  Mut. 
Ins.  Co.,  10  Cush.  37. 

New  York. —  Voisin  f.  Commercial  Mut. 
Ins.  Co.,  62  Hun  4,  16  N.  Y.  Suppl.  410. 

North  Carolina. —  Grabbs  v.  Farmers'  Mut. 
F.  Ins.  Assoc,  125  N.  C.  389,  34  S.  E.  503. 

Texas. —  Hanover  F.  Ins.  Co.  v.  Shrader,  11 
Tex.  Civ.  App.  130,  31  S.  W.  1100,  32  S.  W. 
344. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  152. 

60.  Georgia  Home  Ins.  Co.  v.  Hall,  94  Ga. 
630,  21  S.  E.  828;  Phoenix  Ins.  Co.  v.  Hamil- 
ton, 14  Wall.  (U.  S.)  504,  20  L.  ed.  729; 
Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  (U.  S.) 
25,  7  L.  ed.  335. 

61.  Estoppel  generally  see  Estoppel. 

62.  /iHnois.— New  England  P.  &  M.  Ins. 
Co.  V.  Wetmore,  32  111.  221. 
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3.  Extinguishment  or  Change  of  Interest.  As  there  must  be  an  insurable 
interest  at  the  time  of  loss  as  well  as  at  the  time  of  the  making  of  the  contract,^ 
a  total  extinguishment  of  the  interest  of  the  insured  in  the  property  after  the' 
making  of  the  contract  and  prior  to  a  loss  will  prevent  recovery  under  the  con- 
tract for  the  loss.*^*  But  if  the  insured  still  has  an  insurable  interest  in  the  prop- 
erty at  the  time  of  loss,  he  may  recover,  although  his  interest  is  not  the  same  as 
at  the  time  of  contract,  unless  the  change  has  been  such  as  to  avoid  the  policy  by 
some  stipulation  in  the  policy  itself,  providing  for  a  forfeiture."' 

4.  Assignment^"  to  Person  Without  Interest.  A  fire-insurance  policy  may  be 
assigned  as  collateral  security  by  the  consent  of  the  company,  and  it  will  be 
immaterial  that  the  assignee  has  no  interest  in  the  property."'' 

D.  Subject-Mattep  —  1.  Property  Not  in  Existence.  The  contract  of  fire 
insurance  as  usually  made  relates  to  property  assumed  to  be  in  existence  at  the 
time  wlien,  by  tlie  terras  of  the  contract,  the  risk  attaches,  and  if  at  that  time,, 
although  witliout  the  knowledge  of  either  party,  the  property  is  not  in  existence, 
there  is  no  valid  insurance."^  But  the  parties  may,  by  antedating  the  contract, 
cover  a  loss  which  has  already  occurred,  provided  the  fact  of  the  loss  is  not 
known  to  the  insured."'     If,  however,  the  loss  is  known  to  the  insured,  but  not  to 


IruUcma. —  Home  Ins.  Co.  v.  Gilman,  112 
Ind.  7,  13  N.  E.  118. 

Iowa. — •  Schaeffer  v.  Anchor  Mut.  F.  Ing. 
Co.,  113  Iowa  652,  85  N.  W.  985. 

Missouri. —  Franklin  v.  National  Ins.  Co., 
43  Mo.  491. 

New  York. —  New  York  v.  Brooklyn  F.  Ins. 
Co.,  41  Barb.  231. 

Pennsylvania. — Light  v.  Countrymen's  Mut. 
P.  Ins.  Co.,  169  Pa.  St.  310,  32  Atl.  439,  47 
Am.'  St.  Eep.  904;  Western,  etc..  Pipe  Lines 
V.  Home  Ins.  Co.,  145  Pa.  St.  346,  22  Atl. 
665,  27  Am.  St.  Rep.  703. 

Wisconsin. —  Appleton  Iron  Co.  v.  British 
America  Assur.  Co.,  46  Wis.  23,  1  N.  'W.  9, 
50  N.  W.  1100. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  163. 

63.  See  supra,  II,  C,  1. 

64.  Connecticut. —  Birdsey  v.  City  F.  Ins. 
Co.,  26  Conn.  165. 

Louisiana. —  Pike  v.  Merchants'  Mut.  Ins. 
Co.,  26  La.  Ann.  505 ;  Leavitt  v.  Western  M. 
&  F.  Ins.  Co.,  7  Rob.  351;  Bell  v.  Firemen's 
Ins.  Co.,  3  Rob.  423 ;  Macarty  v.  Commercial 
Ins.  Co.,  17  La.  365. 

New  York. —  McLaren  v.  Hartford  F.  Ins. 
Co.,  5  N.  Y.  151  [affirming  1  Edm.  Sel.  Cas. 
210]. 

Ohio. —  Ohio  Farmers'  Ins.  Co.  v.  Waters, 
65  Ohio  St.  157,  61  N.  E.  711;  Mt.  Vernon 
Mfg.  Co.  V.  Summit  County  Mut.  F.  Ins.  Co., 
10  Ohio  St.  347. 

United  States. — •  Seaman  v.  Enterprise  F. 
&  M.  Ins.  Co.,  21  Fed.  778;  Perry  v.  Me- 
chanics' Mut.  Ins.  Co.,  11  Fed.  478;  Hidden 
V.  Slater  Mut.  F.  Ins.  Co.,  12  Fed.  Cas.  No. 
6,463,  2  Cliff.  266. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  168 
et  seq. 

An  assignment  in  bankruptcy  terminates 
the  insurable  interest  of  the  bankrupt.  In 
re  Carow,  5  Fed.  Cas.  No.  2,426,  41  How. 
Pr.  (N.  Y.)  112;  Marks  v.  Hamilton,  7  Exch. 
323,  16  Jur.  152,  21  L.  J.  Exch.  109.  But  it 
has  been  said  that  an  insolvent  retains  an 
insurable   interest   in   goods   concealed   from 


his  creditors.     Goulstone  v.  Royal   Ins.   Co., 

1  F.  &  F.  276,  per  Pollock,  C.  B. 

If  by  sale  under  execution  or  other  similar 
proceedings  the  right  of  the  insured  is  totally 
divested  the  insurance  ceases.  Morrison  v. 
Tennessee  M.  &  F.  Ins.  Co.,  18  Mo.  262,  59 
Am.  Dec.  299;  White  v.  Merchants'  Ins.  Co., 
93  Mo.  App.  282;  Birmingham  v.  Empire 
Ins.  Co.,  42  Barb.  (N.  Y.)  457;  Wall  v.  Com- 
mercial Ins.  Co.,  7  Ohio  Dec.   (Reprint)   323, 

2  Cine.  L.  Bui.  113;  Wilson  v.  Trumbull  Mut. 
F.   Ins.   Co.,  19   Pa.   St.   372.    And  see  supra, 

II,  C,  2,  b,   (m). 

65.  Bell  V.  Fireman's  Ins.  Co.,  5  Rob.  (La.) 
446 ;  Jackson  v.  Massachusetts  Mut.  F.  Ins. 
Co.,  23  Pick.  (Mass.)  418,  34  Am.  Dec.  69; 
Gordon  v.  Massachusetts  F.  &  M.  Ins.  Co.,  2 
Pick.  (Mass.)  249;  Morrison  v.  Tennessee  M. 
&  F.  Ins.  Co.,  18  Mo.  262,  59  Am.  Dec.  299; 
Blackwell  v.  Miami  Valley  Ins.  Co.,  7  Ohio 
Dec.    (Reprint)    159,   19   Cine.  L.   Bui.   87. 

66.  Assignment  of  policy  generally  see  in- 
fra, VIII. 

67.  Merrill  v.  Colonial  Mut.  F.  Ins.  Co., 
169  Mass.  10,  47  N.  E.  439,  61  Am.  St.  Rep. 
268 ;  Baughman  v.  Camden  Mfg.  Co.,  65  N.  J. 
Eq.  546,  56  Atl.  376;  Blackburn  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  116  N.  C.  821,  21  S.  E.  922. 
But  compare  Traders'  Ins.  Co.  v.  Pacaud,  51 

III.  App.  252. 

■Where  the  transfer  of  the  property  and  the 
assignment  of  the  policy  by  consent  of  the 
company  unite  an  interest  in  the  property 
and  in  the  policy  in  the  same  person,  there 
may  be  a  recovery  by  such  assignee  in  case 
of  loss.  Wolfe  V.  Security  F.  Ins.  Co.,  39 
N.  Y.  49. 

68.  See  cases  cited  infra,  note  69  et  seq. 
It  is  usually  stipulated  that  the  policy  does 

not  cover  a  loss  which  has  already  occurred 
or  a  risk  which  has  been  materially  increased 
by  facts  not  within  the  knowledge  of  the 
company.  Mark  v.  Mtna,  Ins.  Co.,  29  Ind. 
390. 

69.  Hallock  v.  Commercial  Ins.  Co.,  26 
N.  J.  L.  268;  Hughes  v.  Mercantile  Mut.  Ins. 
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the  company,  the  contract  is  invalid.™  An  agent  has  no  authority  to  bind  his 
compan}''  for  insurance  of  property  which  to  his  knowledge  has  already  been 
,  destroyed." 

2.  Nature  of  Property  Which  May  Be  Covered  —  a.  Property  Whieli  May  Be 
Damaged  by  Fire.  As  the  insurance  is  against  loss  or  damage  by  fire,  property 
such  as  land,  which  is  not  subject  to  such  loss,  cannot  be  insured.''^ 

b.  Future  Interests.  Insurance  may  be  effected  on  a  future  interest,  but  the 
interest  must  subsist  at  the  time  of  the  loss  to  give  rise  to  a  claim  for  indemnity.''' 

e.  Separate  Interests.  There  may  be  distinct  insurable  interests  in  tlie  same 
property,  and  the  separate  interest  of  the  insured  may  be  covered  by  a  policy.'^ 

d.  Profits.  Any  reasonable  expectation  of  profit  or  advantage  to  be  derived 
from  the  thing  insured  is  proper  subject  of  insurance.''^ 

e.  Prohibited  Property,  Even  though  the  agent  of  the  company  is  prohibited 
from  insuring  property  of  a  specified  character,  nevertheless  a  policy  on  such 
property,  duly  issued,  will  be  binding  on  the  company.''^ 

III.    THE  MAKING  OF  THE  CONTRACT;    EXECUTORY  CONTRACTS  TO    INSURE. 

A.  Parties."  There  is  no  peculiarity  of  the  contract  of  fire  insurance 
differentiating  it  from  other  contracts  as  to  the  capacity  of  the  parties.™  Any 
coi"poration,  association,  or  individual  capable  of  owning  property  and  contracting 
with  reference  thereto  may  contract  for  insurance  thereon,'"  provided  of  course 
such  person  has  an  insurable  interest,  as  already  explained.*" 

B.  Authority  of  Ag-ent  to  Contract  For  Company  —  l.  Souciting  Agents. 
An  agent  of  a  fire-insurance  company,  authorized  merely  to  receive  and  forward 
applications  and  collect  premiums,  is  not  a  general  agent  to  contract  for  insurance, 
.and  cannot  make  a  contract  which  will  be  binding  on  the  company.*^ 


Co.,  44  How.  Pr.  (N.  Y.)  35 1;  Kohne  v.  In- 
surance Co.  of  North  America,  14  Fed.  Cas. 
No.  7,920,  1  Wash.  93. 

70.  Wales  v.  New  York  Bowery  F.  Ins.  Co., 
37  Minn.  106,  33  N.  W.  322. 

If  before  the  completion  of  the  contract  the 
insured  has  reason  to  know  that  a  loss  has 
occurred,  his  application  should  be  counter- 
manded. Watson  V.  Delafield,  1  Johns. 
(N.  Y.)  150,  2  Cai.  224  [affirmed  in  2  Johns. 
526];  Byrnes  v.  Alexander,  1  Brev.  (S.  C.) 
213. 

Concealment  of  material  facts  by  the  in- 
sured will  avoid  the  policy.  See  infra,  XII, 
A,  2,  b. 

71.  Clark  v.  Insurance  Co.  of  North  Amer- 
ica, 89  Me.  26,  35  Atl.  1008,  35  L.  K.  A.  276; 
Mead  v.  Phenix  Ins.  Co.,  158  Mass.  124,  32 
N.  E.  945;  Bentley  v.  Columbia  Ins.  Co.,  17 
N.  Y.  421. 

72.  Mutual  Assur.  Soc.  v.  Holt,  29  Gratt. 
(Va.)    612. 

73.  Bell  v.  Western  M.  &  F.  Ins.  Co.,  5 
Hob.  (La.)  423,  39  Am.  Dec.  542.  See  supra, 
II,  C,  1. 

74.  Boots  ».  Cincinnati  Ins.  Co.,  1  Disn. 
(Ohio)    138,  12  Ohio  Dec.   (Reprint)   535. 

75.  French  v.  Hope  Ins.  Co.,  16  Pick. 
(Mass.)  397;  Niblo  v.  North  American  F. 
Ins.  Co.  1  Sandf.  (N.  Y. )  551;  International 
Mar.  Ins.  Co.  v.  Winsmore,  124  Pa.  St.  61, 
16  Atl.  516. 

While  the  use  and  occupancy  of  property 
Tnay  be  covered  by  insurance,  those  terms 
kIo  not  include  profits  of  the  business,  but  only 
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the  business  use  of  which  the  property  is 
capable.  Tanenbaum  t".  Simon,  40  Misc. 
(N.  Y.)  174,  81  N.  Y.  Suppl.  655. 

76.  .^Etna  Ins.  Co.  v.  Maguire,  51  111.  432; 
Citizens'  Mut.  F.  Ins.  Co.  v.  Sortwell,  8  Al- 
len  (Mass.)  217.     And  see  infra.  III,  B,  2. 

The  charter  of  the  company  limiting  the 
subjects  of  insurance  will  be  liberally  con- 
strued to  sustain  the  policy.  Langworthy  v. 
C.  C.  Washburn  Flouring  Mills  Co.,  77  Minn. 
256,  79  N.  W.  974;  Swift  v.  Vermont  Mut. 
F.  Ins.  Co.,  18  Vt.  305. 

77.  Who  may  be  the  beneficiary  under  a 
contract  of  insurance  see  infra,  XIX. 

78.  Parties  to  contracts  generally  see  Con- 
TEACTS,  9  Cyc.  213. 

79.  Holbrook  v.  St.  Paul  F.  &  M.  Ins.  Co., 
25  Minn.  229. 

80.  Insurable  interest  see  supra,  II,  C. 

81.  The  power  to  bind  the  company  by 
contract  will  not  be  implied  from  the  power 
to  take  applications  and  collect  premiums. 

Illinois. —  Winnesheik  Ins.  Co.  v.  Holzgrafe, 
53  111.  516,  5  Am.  Eep.  64. 

Iowa. — Armstrong  v.  State  Ins.  Co.,  61  Iowa 
212,  16  N.  W.  94. 

Kentucky. —  Phoenix  Ins.  Co.  v.  Wilkes,  10 
Ky.  L.  Rep.  283. 

Mimiesota.- —  Morse  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  21  Minn.  407. 

Missouri. —  Embree  v.  German  Ins.  Co.,  62 
Mo.  App.   132. 

Pennsylvania. —  Patterson  v.  Benjamin 
Franklin  Ins.  Co.,  81*  Pa.  St.  454;  New  York 
Union  Mut.  Ins.  Co.  v.  Johnson,  23  Pa.  St.  72. 
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2.  General  or  Recording  Agents.  An  agent  naay,  however,  have  authority  to 
make  binding  contracts  of  insurance,  and  a  contract  made  by  such  agent  wiU  be 
valid,  although  in  violation  of  private  instructions  or  restrictions.^  Such  an 
agent  is  a  general  agent,  and  the  company  is  bound  by  his  acts,  in  the  absence  of 
knowledge  of  hmitation  of  his  authority  on  the  part  of  the  person  who  contracts 
for  insurance.*^  However,  an  agent  may  have  authority  to  take  one  kind  of  risk 
without  having  authority  to  contract  for  other  kinds  of  risks,  if  such  limitation 
of  authority  is  known  to  the  insured.^* 

C.  ContPacts  to  Procure  Insurance.  Where  one,  whether  as  insurance 
agent,  broker,  or  person  having  an  interest  in  the  property,  enters  into  a  valid 
undertaking,  whether  express  or  implied,  to  have  property  insured,  and  fails  to 
do  so,  he  is  liable  in  damages  for  breach  of  his  contract  to  the  person  for  whose 
benefit  such  contract  existed.'^     But  the  contract  relied  on  in  such  a  case  must  be 


Virginia. —  Haden  i\  Farmers',  etc.,  Fire 
Assoc,  80  Va.  683;  Haskin  v.  Agricultural 
F.  Ins.  Qo.,  78  Va.  700. 

Wisconsin. —  Fleming  v.  Hartford  F.  Ins. 
Co.,  42  Wis.  616. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  180. 
See  also  Insurance. 

82.  Connecticut. —  Woodbury  Sav.  Bank, 
etc.,  Assoc.  V.  Charter  Oak  F.  &  M.  Ins.  Co., 
31  Conn.  517. 

Illinois. —  Hartford  F.  Ins.  Co.  v.  Farrish, 
73  111.   166. 

Indiana. —  German  F.  Ins.  Co.  v.  Columbia 
Encaustic  Tile  Co.,  15  Ind.  App.  623,  43 
N.  E.  41. 

Kentucky. —  Howard  Ins.  Co.  v.  Owen,  94 
Ky.  197,  21  S.  W.  1037,  14  Ky.  L.  Rep.  881 ; 
Howard  Ins.  Co.  v.  Owens,  13  Ky.  L.  Rep. 
237. 

Michigan. —  Miller  v.  Scottish  Union,  etc., 
Ins.  Co.,  101  Mich.  49,  59  N.  W.  439,  45  Am. 
St.  Rep.  389. 

Mississippi. —  Rivara  v.  Queen's  Ins.  Co., 
62  Miss.  720. 

Missouri. —  Brownfield  v.  Phoenix  Ins.  Co., 
26  Mo.  App.  390. 

Wisconsin. —  Johnson  v.  Scottish  Union, 
etc.,  Ins.  Co.,  93  Wis.  223,  67  N.  W.  416. 

United  States. —  May  v.  Western  Assur. 
Co.,  27  Fed.  260. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  180 
et  seq. 

Recital  in  a  policy  of  limitations  on  the 
agent's  authority  to  bind  the  company  will 
be  construed  as  referring  to  his  authority  to 
represent  the  company  as  a  party  to  the 
contract,  and  not  as  limitations  on  his  au- 
thority to  make  a  contract  of  insurance. 
German  F.  Ins.  Co.  v.  Columbia  Encaustic 
Tile  Co.,  15  Ind.  App.  623,  43  N.  E.  41; 
Montgomery  v.  Lebanon  Town  Mut.  F.  Ins. 
Co.,  80  Mo.  App.  500;  Zell  v.  Herman  Farm- 
ers' Mut.  Ins.  Co.,  75  Wis.  521,  44  N.  W. 
828. 

83.  Alabam,a. —  Queen  Ins.  Co.,  v.  Young, 
86  Ala.  424,  5  So.  116,  11  Am.  St.  Rep.  51. 

Illinois. —  Continental  Ins.  Co.  v.  Ruckman, 
127  111.  364,  20  N.  E.  77,  11  Am.  St.  Rep. 
121;  Manufacturers',  etc.,  Mut.  Ins.  Co.  v. 
Gent,  13  111.  App.  308. 

Indiana. —  Gennan  F.  Ins.  Co.  v.  Columbia 
Encaustic  Tile  Co.,  15  Ind.  App.  623,  43  N.  E. 
41. 
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Kentucky. —  Howard  Ins.  Co.  v.  Owen,  94 
Ky.  197,  21  S.  W.  1037,  14  Ky.  L.  Rep.  881. 

New  York. —  Belt  v.  American  Cent.  Ins. 
Co.,  29  N.  Y.  App.  Div.  546,  53  N.  Y.  Suppl. 
316;  McGuire  v.  Hartford  F.  Ins.  Co.,  7  N.  Y. 
App.  Div.  575,  40   N.  Y.   Suppl.  300. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §   181. 

Extent  of  authority. —  An  agent  having  au- 
thority to  make  a  contract  for  insurance  may 
fill  up  a  blank  policy  evidencing  such  con- 
tract even  after  the  loss  has  occurred. 
Franklin  F.  Ins.  Co.  v.  Colt,  20  Wall.  (U.  S.) 
560,  22  L.  ed.  423. 

Revocation  of  the  authority  of  a  general 
agent  will  not  be  effectual  as  to  one  with 
whom  he  subsequently  contracts  for  his  prin- 
cipal, if  the  usual  evidence  of  his  right  to 
represent  the  principal  is  left  with  him,  such 
as  policies  signed  in  blank,  duly  filled  out  by 
him.  Marshall  v.  Reading  P.  Ins.  Co.,  78 
Hun  (N.  Y.)   83,  29  N.  Y.  Suppl.  334. 

84.  Smith  v.  State  Ins.  Co.,  58  Iowa  487, 
12  N.  W.  542;  Reynolds  v.  Continental  Ins. 
Co.,  36  Mich.   131. 

85.  Minnesota. —  Everett  v.  O'Leary,  90 
Minn.   154,  95  N.  W.  901. 

Missouri. —  Kaw  Brick  Co.  v.  Hogsett,  73 
Mo.  App.  432. 

New  York, —  Tanenbaum  v.  Greenwald,  67 
N.  Y.  App.  Div.  473,  73  N.  Y.  Suppl.  873. 

South  Dakota. —  Minneapolis  Threshing 
Maeh.  Co.  v.  Darnall,  13  S.  D.  279,  83  N.  W. 
266. 

Wisconsin. —  Mciilpine  v.  St.  Clara  Female 
Academy,  101  Wis.  468,  78  N.  W.  173. 

See  28  Cent.  Dig.  tit.  "  Insurance,"'  §  188 
et  seq.    See  also  Insurance. 

A  contract  to  obtain  a  gooa  policy  of  in- 
surance implies  the  procuring  of  insurancte 
from  a  company  able  and  willing  to  pay  in 
case  of  loss.  Landusky  v.  Beirne,  80  N.  Y. 
App.  Div.  272,  80  N.  Y".  Suppl.  238  {affirmed 
in  178  N.  Y.  551,  70  N.  E.  1101]. 

A  standard  policy  of  insurance  containing 
the  usual  conditions  is  a  compliance  with  a 
parol  agreement  by  an  insurance  agent  on 
payment  of  premium  to  write  a,  policy. 
Young  V.  St.  Paul  F.  &  M.  Ins.  Co.,  68  S.  C. 
387,  47  S.  E.  681. 

Personal  contract  with  agent  to  renew.— 
AVhere  the  contract  is  with  the  agent  of  a 
company  carrying  a,  policy  on  the  property 
that  it  will  be  renewed  in  the  same  or  some 

[HI,  C] 


694     [19  Cye.J 


FIRE  INSURANCE 


one  mutually  binding  and  supported  by  a  consideration,  or  the  arrangement  must 
be  of  such  a  nature  as  to  operate  by  way  of  estoppel.^^  The  measure  of  damages 
for  breach  of  the  contract  to  procure  insurance  is  the  amount  which  might  have 
been  recovered  under  such  insurance  if  procured  as  agreed,^  and  nominal 
damages  may  be  recoTered,  even  though  no  actual  loss  is  shown.^ 

D.  Executory  Contracts  to  Insure  —  1.  Power  of  Company  to  Make.  The 
right  to  make  contracts  of  insurance  like  any  other  riglit  of  contracting  exists  as 
at  common  law,  unless  prohibited  by  statute.^'  Provisions  in  the  statutes  or  in 
the  charter  and  by-laws  of  the  company  as  to  the  method  of  executing  a  policy '" 
of  insurance,  as  that  it  shall  be  in  writing,  signed  by  the  oflScers,  shall  bear  tlie 
seal  of  the  company,  or  shall  be  countersigned  by  the  agent,  do  not  prevent  the 
making  of  a  valid  executoi-y  parol  contract  of  insurance  which  may  be  enforced 
against  the  company.^' 

2.  Authority  of  Agent  to  Make.  An  agent  duly  authorized  to  bind  his  com- 
pany by  contracts  for  insurance  may  make  valid  contracts  by  parol  or  by  a  bind- 
ing slip  or  memorandum,^^  and  a  general  authority  to  solicit  insurance,  receive 


other  company,  the  contract  is  a  personal  one 
■with  the  agent  and  does  not  bind  the  com- 
pany. Sargent  v.  National  F.  Ins.  Co.,  86 
N.  Y.  626;  Brown  v.  Dutchess  County  Mut. 
Ins.  Co.,  64  N.  Y.  App.  Div.  9,  71  N.  Y. 
Suppl.  670;  Deadman  v.  Eoyal  Ins.  Co.,  12 
Ky.  L.  Hep.  389.  Eenewals  generally  see 
infra,  VII. 

86.  Prescott  v.  Jones,  69  N.  H.  305,  41 
Atl.  352. 

87.  Western  Assur.  Co.  v.  McAlpin,  23  Ind. 
App.  220,  55  N.  E.  119,  77  Am.  St.  Rep.  423; 
Everett  v.  O'Leary,  90  Minn.  154,  95  N.  W. 
901. 

Value  of  property. —  One  who  agrees  to 
have  property  insured  and  fails  to  do  so  is 
liable  in  damages  for  the  value  of  the  prop- 
erty, as  it  is  to  be  understood  that  he  was 
to  insure  the  property  for  its  value.  Ela  v. 
French,  11  N.  H.  356. 

Where  insurer  becomes  insolvent. —  Failure 
to  effect  insurance  in  an  agreed  company 
which  becomes  insolvent  renders  the  person 
failing  to  effect  such  insurance  as  agreed 
liable  for  the  dividend  which  the  company 
would  have  paid  on  the  loss.  Chicago  Bldg. 
Soc.  V.  Crowell,  65  111.  453. 

88.  Tanenhaum  v.  Simon,  40  Misc.  (N.  Y.) 
174,-  81  N.  Y.  Suppl.  655. 

89.  Baile  r.  St.  Joseph  F.  &  M.  Ins.  Co., 
73  Mo.  371  [distinguisJdng  Henning  v.  U.  S. 
Insurance  Co.,  47  Mo.  425,  4  Am.  Rep.  372, 
and  approving  Henning  v.  U.  S.  Insurance 
Co.,  11  Fed.  Cas.  No.  6,366,  2  Dill.  26].  See 
also  cases  cited  infra,  note  90. 

If  by  statute  the  contract  is  required  to  be 

in  writing,  equity  will  not  relieve  a  party 

;  acting  on  a  parol  contract,  unless  his  act  was 

'  in  pursuance  of  the  contract,  on  the  faith  of 

it,  and  induced  by  it.    Simonton  v.  Liverpool, 

etc.,  Ins.  Co.,  51  Ga.  76. 

90.  A  specific  charter  requirement  that  all 
insurance  "contracts"  shall  be  in  writing 
may  render  oral  contracts  of  insurance  in- 
valid. Henning  v.  U.  S.  Insurance  Co.,  47 
Mo.  425,  4  Am.  Rep.  332  [distinguished  in 
Baile  r.  St.  Joseph  F.  &  M.  Ins.  Co.,  73  Mo. 
371];  Hazlett  )'.  Allegheny  Ins.  Co.,  1  Walk. 
(Pa.)  336,  1  Wkly.  Notes' Cas.  24.  But  com- 
pare cases  cited  supra,  note  89. 
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91.  Indiana. —  New  England  F.  &  M.  Ins. 
Co.  V.  Robinson,  25  Ind.  536. 

Iowa. —  Davenport  v.  Peoria  M.  &  F.  Ins. 
Co.,  17  Iowa  276. 

Kentucky. —  Securitv  F.  Ins.  Co.  v.  Ken- 
tucky M.  &  F.  Ins.  Co.,  7  Bush  81,  3  Am. 
Rep.  301. 

Maine. —  Walker  v.  Metropolitan  Ins;  Co., 

56  Me.  371. 

Massachusetts. —  Goodhue  v.  Hartford  F. 
Ins.  Co.,  175  Mass.  187,  55  N.  B.  1039;  San- 
born V.  Firemen's  Ins.  Co.,  16  Gray  448,  77 
Am.  Dec.  419. 

Mississippi. —  Franklin  F.  Ins.  Co.  v.  Tay- 
lor, 52  Miss.  441. 

Missouri. —  Baile  v.  St.  Joseph  F.  &  M.  Ins. 
Co.,  73  Mo.  371  [distinguishing  Henning  v. 
U.  S.  Insurance  Co.,  47  Mo.  425,  4  Am.  Rep. 
332]. 

New  York. — First  Baptist  Church  r.  Brook- 
lyn F.  Ins.  Co.,  19  N.  Y.  305 ;  Post  v.  iEtna 
Ins.  Co.,  43  Barb.  351;  Cooke  v.  Mtna.  Ins. 
Co.,   7   Daly  555. 

Wisconsin. —  Zell  v.  Herman  Farmers'  Mut. 
Ins.  Co.,  75  Wis.  521,  44  N.  W.  828. 

United  States. —  Franklin  F.  Ins.  Co.  B. 
Colt,  20  Wall.  560,  22  L.  ed.  423;  Constant 
V.  Allegheny  Ins.  Co.,  6  Fed.  Cas.  No.  3,136, 
3  Wall.  Jr.  313;  Henning  v.  U.  S.  Ins.  Co., 
11  Fed.  Cas.  No.  6,366,  2  Dill.  26. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  188 
et  seq. 

92.  California. —  Harron  v.  London  F.  Ins. 
Co.,  88  Cal.  16,  25  Pae.  982. 

Illinois. —  Hartford  F.  Ins.   Co.  v.  Wilcox, 

57  111.  180;  Philadelphia  Fire  Assoc,  v.  Smith, 
59  111.  App.  655. 

Massachusetts. —  Brown  v.  Franklin  Mut. 
F.  Ins.  Co.,  165  Mass.  565,  43  N.  E.  .512,  '2 
Am.  St.  Rep.  534;  Baker  v.  Westchester  V. 
Ins.  Co.,  162  Mass.  358,  38  N.  E.  1124,  opinion 
by  Knowlton,  J. 

Missouri. — -Edwards  v.  Sun  Ins.  Co.,  101 
Mo.  App.  45,  73  S.  W.  886. 

New  York. —  Fish  v.  Cottenet,  44  N.  Y. 
538,  4  Am.  Rep.  715;  Schlesinger  v.  Co- 
lumbian F.  Ins.  Co.,  37  N.  Y.  App.  Div.  531, 
56  N.  Y.  Suppl.  37 ;  Cooke  v.  ^tna  Ins.  Co.. 
7  Daly  555. 

West  Virginia. —  Croft  V.  Hanover  P.  Ins. 
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premiums,  and  issue  and  deliver  policies  is  sufficient  to  cover  an  executory 
contract  to  insure.^' 

3.  Method  of  Making  —  a.  Oral  Agreement.'*  There  may  be  an  oral  agreement 
for  insurance  which  will  be  binding  on  the  company  before  the  issuance  of  a 
policy.'^ 

b.  Binding  Slip  or  Receipt.  It  is  usual,  however,  to  issue  to  the  person  con- 
tracting for  insurance  some  sort  of  a  receipt  or  memorandum,  which  is  sometimes 
called  a  binding  slip,  evidencing  the  making  of  the  contract,  although  not  specify- 
ing its  terms  and  conditions.  Such  binding  slip  or  memorandum  is  evidence  of  a 
present  contract  of  insurance  between  the  parties,'^  and  the  insurance  takes  effect 


Co.,  40  W.  Va.  508,  21  S.  E.  854,  52  Am.  St. 
Eep.  902. 

'Wisconsin. —  Stehlick  i'.  Milwaukee  Me- 
chanics' Ins.  Co.,  87  Wis.  322,  58  N.  W.  379. 

United  States. —  Humphrey  v.  Hartford  F. 
Ins.  Co.,  12  Fed.  Cas.  No.  6,875,  15  Blatehf. 
504. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §   190. 

Presumption  of  authority. —  It  is  said  that 
the  authority  of  an  officer  or  agent  to  make 
an  executory  contract  will  not  be  pre- 
sumed, in  the  absence  of  allegation  and  proof. 
Greenwich  Ins.  Co.  v.  Waterman,  54  Fed.  839, 
4  C.  C.  A.  600;  Farmers'  Co-operative  Ins. 
Assoc,  r.  Nolan,  26  Ind.  App.  514,  60  N.  E. 
163;  Patterson  v.  Benjamin  Franklin  Ins.  Co., 
81*  Pa.  St.  454;  ^tna  Ins.  Co.  v.  Northwest- 
ern Iron  Co.,  21  Wis.  458.  Contra,  Stickley 
V.  Mobile  Ins.  Co.,  37  S.  C.  56,  16  S.  E.  280, 
838. 

Ratification. —  If  no  binding  contract  is 
made  up  to  the  time  of  loss,  the  agent  has  no 
authority  to  ratify  an  attempted  contract 
after  the  loss.  Blake  v.  Hamburg  Bremen  F. 
Ins.  Co.,  67  Tex.  160,  2  S.  W.  368,  60  Am. 
Eep.  15. 

The  company  may  expressly  limit  the  au- 
thority of  the  agent  to  bind  it  by  an  execu- 
tory agreement.  Chase  v.  Hamilton  Mut. 
Ins.  Co.,  22'  Barb.  (N.  Y.)  527;  Henry  v. 
Agricultural  Mut.  Assur.  Assoc,  11  Grant 
Ch.  (U.  C.)  125;  Walker  v.  Provincial  Ins. 
Co.,  5  Can.  L.  J.  162. 

Where  the  company  had  not  given  the 
agent  authority  to  make  a,  contract  of  in- 
surance, but  the  agent  forwarded  an  applica- 
tion for  approval  after  loss  had  actually  oc- 
curred, but  before  knowledge  of  the  loss  which 
the  company  accepted,  it  was  held  that  there 
was  no  invalid  insurance.  Fireman's  Fund 
Ins.  Co.  V.  Rogers,  108  Ga.  191,  33  S.  E.  954. 

93.  Massachusetts. —  Putnam  v.  Home  Ins. 
Co.,  123  Mass.  324,  25  Am.  Rep.  93. 

Missouri. —  Edwards  v.  Sun  Ins.  Co.,  101 
Mo.  App.  45,  73  S.  W.  886. 

New  York. —  Angell  v.  Hartford  F.  Ins. 
Co.,  59  N.  y.  171,  17  Am.  Rep.  322;  Ellis  v. 
Albany  City  F.  Ins.  Co.,  50  N.  Y.  402,  10 
Am.  Rep.  495;  Hotchkiss  v.  Cermania  F.  Ins. 
Co.,  5  Hun  90. 

West  Virginia. —  Croft  v.  Hanover  F.  Ins. 
Co.,  40  W.  Va.  508,  21  S.  E.  854,  52  Am.  St. 
Eep.  902. 

United  States. —  Baubie  iK  JEinn  Ins.  Co., 
2  Fed.  C,"s.  No.  1.111,  2  Dill.  156;  Weeks  v. 
Lycoming  F.  Ins.  Co.,  29  Fed.  Cas.  No.  17,353. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  190. 


A  local  agent,  having  no  power  to  issue 
policies,  may  nevertheless  have  authority  to 
make  an  executory  contract  of  insurance. 
Greenwich  Ins.  Co.  v.  Waterman,  54  Fed.  839, 
4  C.  C.  A.  600. 

94.  Oral  contracts  of  insurance  see  infra, 
III,  F. 

95.  Illinois. — Insurance  Co.  of  North  Amer- 
ica V.  Bird,  175  111.  42,  51  N.  E.  686. 

Kansas. —  Phoenix  Ins.  Co.  v.  Ireland,  9 
Kan.  App.  644,  58  Pac.  1024. 

Kentucky. —  Fidelity,  etc.,  Co.  v.  Ballard, 
105  Ky.  253,  48  S.  W.  1074,  20  Ky.  L.  Rep. 
1169. 

Massachusetts. —  Sanford  v.  Orient  Ins.  Co., 
174  Mass.  416,  54  N.  E.  883,  75  Am.  St.  Rep. 
358. 

New  York. —  Clarkson  v.  Western  Assur. 
Co.,  92  Hun  527,  37  N.  Y.  Suppl.  53;  First 
Baptist  Church  v.  Brooklvn  F.  Ins.  Co.,  18 
Barb.  69. 

Oregon. —  Hardwick  v.  State  Ins.  Co.,  20 
Greg.  547,  26  Pac.  840. 

United  States. —  Daniels  v.  Citizens'  Ins. 
Co.,  5  Fed.  425,  10  Bisa.  116. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  188 
et  seq.;  and  cases  cited  infra,  notes  96  et  seq. 

A  company  authorized  to  insure  can  or- 
dinarily make  an  oral  contract  to  insure. 
Firemen's  Ins.  Co.  v.  Kuessner,  164  111.  275, 
45  N.  E.  540 ;  Sanford  r.  Orient  Ins.  Co.,  174 
Mass.  416,  54  N.  E.  883,  75  Am.  St.  Rep. 
358;  Van  Loan  v.  Farmers'  Mut.  F.  Ins. 
Assoc,  90  N.  Y.  280.  See  also  cases  cited 
supra,  notes  89,  90,  91. 

96.  Hubbard  v.  Hartford  F.  Ins.  Co.,  33 
Iowa  325,  11  Am.  Dec.  125;  J.  C.  Smith,  etc., 
Co.  V.  Prussian  Nat.  Ins.  Co.,  68  N.  J.  L.  674, 
54  Atl.  458;  Belt  v.  American  Cent.  Ins.  Co., 
163  N.  Y.  555,  57  N.  E.  1104  laffirming  29 
N.  Y.  App.  Div.  546,  53  N.  Y.  Suppl.  316] ; 
Underwood  v.  Greenwich  Ins.  Co.,  66  N.  Y. 
App.  Div.  531,  73  N.  Y.  Suppl.  251];  State 
F.  &  M.  Ins.  Co.  V.  Porter,  3  Grant  (Pa.) 
123.  See  also  Lipman  v.  Niagara  F.  Ins.  Co., 
121  N.  Y.  454,  24  N.  E.  699,  8  L.  E.  A.  719. 

In  Canada  there  are  many  cases  with  ref- 
erence to  binding  receipts  or  as  they  are 
designated  "  interim  receipts  "  in  which  it  is 
held  that  such  a  receipt  constitutes  a  binding 
contract  of  insurance  subject  to  the  condi- 
tions of  such  a  policy  as  the  company  would 
have  issued.  Citizens'  Ins.  Co.  v.  Parsons, 
7  App.  Cas.  96,  51  L.  J.  P.  C.  11,  45  L.  T. 
Eep.  N.  S.  721 ;  Barnes  v.  Dominion  Grange 
Mut.  F.  Ins.  Assoc,  22  Ont.  App.  68  [af- 
firmed  in   25   Can.    Sup.    Ct.    154]  ;    Barnes 
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and  is  in  force  from  the  time  the  binding  receipt  or  memorandum  is  delivered  to 
the  person  contracting  for  the  insurance.'^ 

4.  Validity.  A  vaHd  executory  contract  must,  however,  be  made  out,  specific, 
either  by  express  terms  or  by  implication,  as  to  the  subject-matter,  period,  rate, 
and  amount  of  insurance.^'  If  there  is  no  specific  agreement  as  to  the  period  of 
the  insurance,^^  or  as  to  the  company  in  which  the  insurance  is  to  be  taken,^  the 
contract  will  not  be  enforceable.  There  must  be  a  consideration  for  the  execu- 
tory agreement  to  insure,*  but  an  agreement,  even  implied,  to  pay  the  usual 
premium,  will  be  sufficient  to  constitute  a  consideration.^ 


V.  Dominion  Grange  Mut.  F.  Ins.  Assoc,  25 
Ont.  100;  Cockburn  f.  British  America  As- 
sur.  Co.,  19  Ont.  245 ;  Compton  v.  Mercantile 
Ins.  Co.,  27  Grant  Ch.  (U.  C.)  334;  Canada 
F.  &  M.  Ins.  Co.  v.  Western  Ins.  Co.,  26  Grant 
Ch.  (U.  C.)  264;  Hawke  t.  Niagara  Dist. 
Mut.  F.  Ins.  Co.,  23  Grant  Ch.  (U.  C.)  139; 
Staunton  t>.  Western  Assur.  Co.,  21  Grant  Ch. 
(U.  C.)  578  [affirmed  in  23  Grant  Ch.  81] ;  Pat- 
terson r.  Eoyal  Ins.  Co.,  14  Grant  Ch.  (U.  C.) 
169;  Johnson  v.  Provincial  Ins.  Co.,  27  U.  C. 
C.  P.  464;  Kelly  v.  Isolated  Risk,  etc.,  F. 
Ins.  Co.,  26  U.  C.  C.  P.  299;  Johnson  v.  Pro- 
vincial Ins.  Co.,  26  U.  C.  C.  P.  113;  Goodfel- 
low  V.  Times,  etc.,  Assur.  Co.,  17  U.  C.  Q.  B. 
411;  Perry  v.  Newcastle  Dist.  Mut.  F.  Ins. 
Co.,  8  U.  C.  Q.  B.  363;  Turgeon  v.  Citizens 
Ins.  Co.,  9  Quebec  78;  Citizens  Ins.  Co.  v. 
Lefrangois,  2  Quebec  550 ;  Lafleur  v.  Citizens 
Ins.  Co.,  22  L.  C.  Jur.  247,  1  Montreal  Leg.  N. 
518;  Tough  v.  Provincial  Ins.  Co.,  20  L.  C. 
Jur.  168  [reversing  17  L.  C.  Jur.  305] ;  Good- 
win V.  Lancashire  F.,  etc.,  Ins.  Co.,  18  L.  C. 
Jur.  1  [reversing  16  L.  C.  Jur.  298]. 

Temporary  insurance. —  Where  the  bind- 
ing slip  is  for  temporary  insurance,  pending 
the  consideration  of  the  application  by  the 
company,  it  ceases  to  be  effectual  after  the 
insured  is  notified  of  the  rejection  of  the  ap- 
plication. Underwood  v.  Greenwich  Ins.  Co., 
161  N.  Y.  413,  55  N.  E.  936.  Since  an  oral 
contract  of  insurance  may  be  binding,  an 
entry  of  insurance  made  in  the  binding  b'ook 
of  the  agent,  to  be  temporarily  in  force  until 
the  risk  is  inspected  and  the  company  deter- 
mines whether  or  not  to  accept  it,  is  suffi- 
cient to  show  a  contract  of  insurance.  Put- 
nam V.  Home  Ins.  Co.,  123  Mass.  324,  25 
Am.  Hep.  93.  And  compare  Lipman  v.  Niag- 
ara F.  Ins.  Co.,  121  N.  Y.  454,  24  N.  E.  699,  8 
L.  E.  A.  719. 

97.  Insurance  Co.  of  Norjh  America  v. 
Thornton,  130  Ala.  222,  30  So.  614,  89  Am. 
St.  Rep.  30,  55  L.  E.  A.  547;  Hartford  F. 
Ins.  Co.  V.  King,  106  Ala.  519,  17  So.  707; 
Pino  V.  Merchants'  Mut.  Ins.  Co.,  19  La.  Ann. 
214,  92  Am.  Dec.  529. 

98.  Alabama. —  Commercial  F.  Ins.  Co.  v. 
Morris,  105  Ala.  498,  18  So.  34. 

Missouri. —  Worth  v.  German  Ins.  Co.,  64 
Mo.  App.  583. 

New  York. —  Tyler  v.  New  Amsterdam  F. 
Ins.  Co.,  4  Rob.  151 ;  White  i'.  Hudson  River 
Ins.  Co.,  7  How.  Pr.  341. 

Wisconsin. —  Mattoon  Mfg.  Co.  i.  Oshkosh 
Mut.  F.  Ins.  Co.,  69  Wis.  564,  35  iS.  W.  12. 

United  States. —  Kimball  r.  Lion  Ins.  Co., 
17  Fed.  625;  Weeks  r.  Lycoming  F.  Ins.  Co., 
29  Fed.  Cas.  No.  17,.353. 
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See  28  Cent.  Dig.  tit.  "Insurance,"  §  188 
et  seq. 

Where  there  was  no  agreement  to  keep  the 
property  insured  pending  the  writing  and 
delivery  of  the  policy,  loss  of  the  property 
prior  to  the  delivery  of  the  policy  is  not  cov- 
ered by  the  insurance,  although  the  policy 
was  filled  out  and  countersigned  by  the 
agent  at  the  time  of  the  fire.  Consumers' 
Match  Co.  V.  German  Ins.  Co.,  70  N.  J.  L. 
226,  57  Atl.  440. 

But  it  will  be  suflScient  if  the  intention  of 
the  parties  to  the  contract  in  these  particu- 
lars can  be  gathered  from  the  circumstances 
of  the  case.  Concordia  F.  Ins.  Co.  v.  HeflF- 
ron,  84  111.  App.  610;  Weeks  v.  Lycoming  F. 
Ins.  Co.,  29  Fed.  Cas.  No.  17,353. 

There  may  be  sufficient  mutuality  to  ren- 
der the  contract  binding,  although  the  goods 
to  be  covered  are  left  to  be  determined  by 
subsequent  specification.  Ames-Brooks  Co. 
V.  MtnsL  Ins.  Co.,  83  Minn.  346,  86  N.  W.  344. 

99.  Insurance  Co.  of  North  America  v. 
Thornton,  130  Ala.  222,  30  So.  614,  89  Am. 
St.  Rep.  30,  55  L.  R.  A.  547 ;  Clark  v.  Brand, 
62  Ga.  23;  Cleveland  Oil,  etc.,  Mfg.  Co.  v. 
Norwich  Union  F.  Ins.  Co.,  34  Oreg.  228,  55 
Pac.  435. 

1.  Hartford  F.  Ins.  Co.  v.  Trimble,  78 
S.  W.  462,  25  Ky.  L.  Eep.  1497;  Johnson  v. 
Connecticut  F.  Ins.  Co.,  2  S.  W.  151,  8  Ky. 
L.  Eep.  460;  Deadman  v.  Royal  Ins.  Co.,  12 
Ky.  L.  Rep.  389 ;  Sargent  v.  National  F.  Ins. 
Co.,  86  N.  Y.  626;  Connecticut  F.  Ins.  Co. 
V.  Bennett,  1  Ohio  S.  &  C.  PI.  Dec.  60,  1 
Ohio  N.  P.  71;  Krumm  v.  Jefferson  F.  Ins. 
Co.,  8  Ohio  Dec.  (Reprint)  103,  5  Cine.  L. 
Bui.  646;  German  Ins.  Co.  v.  Downman,  115 
Fed.  481,  53  C.  C.  A.  213. 

2.  Illinois. —  Dinning  v.  Phoenix  Ins.  Co., 
68  111.  414. 

Indiana. —  American  Horse  Ins.  Co.  v.  Pat- 
terson, 28  Ind.  17. 

Nebraska. —  Farmers',  etc.,  Ins.  Co.  v.  Gra- 
ham, 50  Nebr.  818,  70  N.  W.  386. 

New  Jersey. —  J.  C.  Smith,  etc.,  Co.  v.  Prus- 
sian Nat.  Ins.  Co.,  68  N.  J.  L.  674,  54  Atl. 
458. 

Wisconsin. — Chamberlain  v.  Prudential  Ins. 
Co.  of  America,  109  Wis.  4,  85  N.  W.  128,  83 
Am.  St.  Rep.  851. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  188 
et  seq. 

3.  Worth  V.  German  Ins.  Co.,  64  Mo.  App. 
583 ;  J.  C.  Smith,  etc.,  Co.  v.  Prussian  Nat. 
Ins.  Co.,  68  N.  J.  L.  674,  54  Atl.  458 ;  Camp- 
bell V.  American  F.  Ins.  Co.,  73  Wis.  100,  40 
N.  W.  661;  Fitton  v.  Fire  Ins.  Assoc,  20 
Fed.  766. 
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5.  Terms  and  Conditions  of  the  Contemplated  Policy.  The  preliminary  agree- 
ment not  being  an  executed  contract  of  insurance  but  contemplating  the  issuance 
of  a  policy  whicli  shall  contain  in  full  the  terms  and  conditions  of  the  contract, 
in  order  to  determine  what  are  the  terms  and  conditions  contemplated  in  the  pre- 
liminary agreement,  it  is  necessary  to  ascertain  the  terms  and  conditions  of  such 
a  policy  as  the  company  were  bound  to  issue  in  pursuance  of  such  agreement/ 
But  it  will  be  presumed  that  the  policy  contracted  for  was  such  policy  as  the 
company  was  in  the  habit  of  issuing  to  those  contracting  for  insurance.' 

6.  Enforcement  —  a.  In  Equity.  A  court  of  equity  will  grant  relief  for  breach 
of  a  valid  contract  to  issue  a  policy  of  insurance  by  compelling  the  delivery  of 
the  policy,  and  this  relief  may  be  granted  after  a  loss.'  But  even  in  an  equitable 
action  to  compel  the  issuance  of  a  policy,  the  court  may  and  can  properly,  on 
proof  of  a  loss  for  which  recovery  could  be  had  under  the  policy  if  it  had  been 
issued,  enter  a  money  judgment  for  the  recovery  of  the  loss.' 

b.  By  Action  at  Law.  The  insured  is  not  required,  however,  to  seek  relief  in 
equity.  He  may  sue  at  law  for  breach  of  the  contract  to  insure,  and  recover  as 
damages  the  amount  which  could  have  been  recovered  had  a  policy  been  issued 
in  accordance  with  the  terms  of  the  executory  agreement.^ 


4.  See  Green  v.  Liverpool,  etc.,  Ins.  Co., 
91  Iowa  615,  60  N.  W.  189;  Michigan  Pipe 
Co.  V.  North  British,  etc.,  Ina.  Co.,  97  Mich. 
493,  56  N.  W.  849;  Vining  v.  Franklin  F. 
Ins.  Co.,  89  Mo.  App.  311;  Lipman  v.  Niagara 
F.  Ins.  Co.,  121  N.  Y.  454,  24  N.  E.  699,  8 
L.  R.  A.  719. 

The  rights  of  one  whose  property  is  de- 
stroyed by  fire  after  an  oral  contract  to  in- 
sure it,  but  before  a  policy  therefor  is  issued, 
are  subject  to  the  provisions  of  the  standard 
policy  prescribed  by  law,  and  he  can  recover 
only  by  compliance  with  the  conditions  re- 
quired by  such  policy,  including  that  as  to 
furnishing  proofs  of  loss  within  a  specified 
time.  Hicks  v.  British  America  Assur.  Co., 
162  N.  Y.  284,  56  N.  E.  743,  48  L.  R.  A. 
424. 

An  oral  agreement  for  additional  insurance 
retains  all  conditions  of  the  policy  which  is 
added  to,  except  as  changed  by  the  verbal 
contract;  and  this  is  true,  whether  the  origi- 
nal policy  is  valid  or  not.  Green  r.  Liverpool, 
etc.,  Ins.  Co.,  91  Iowa  615,  60  N.  W.  189. 

Pleading  and  proof. —  The  petition  in  an 
action  for  a  loss  under  an  oral  contract  for 
insurance  must  allege  the  terms  and  condi- 
tions of  the  policy  intended  to  be  issued,  and 
allege  in  general  the  terms  and  specify  the 
performance  of  the  conditions.  Trask  v.  Ger- 
man Ins.  Co.,  58  Mo.  App.  431.  Thus  it  is 
necessary  for  plaintiff  to  show  compliance 
with  the  terras  of  such  a  policy  as  to  notice 
and  proof  of  loss.  Hicks  v.  British  America 
Assur.  Co.,  162  N.  Y.  284,  56  N.  E.  743, 
48  L.  R.  A.  424. 

5.  Vining  v.  Franklin  F.  Ins.  Co.,  89  Mo. 
App.  311. 

A  binding  slip  issued  by  an  insurance  com- 
pany designed  to  provide  temporary  insur- 
ance pending  delay  in  issuing  the  policy,  not 
specifying  the  risk  insured  against,  contain- 
ing none  of  the  usual  conditions  of  policies 
and  expressed  to  be  binding  until  a  policy  is 
delivered,  constitutes  a  contract  of  insurance 
subject  to  the  conditions  contained  in  the  or- 
dinary policies  in  use  by  the  company.     Lip- 


man  V.  Niagara  F.  Ins.  Co.,  121  N.  Y.  454, 
24  N.  E.  699,  8  L.  R.  A.  719.  See  sujwa,  III, 
D,  3,  b. 

Where  a  policy  is  issued  and  received  by  the 
insured,  in  pursuance  of  an  oral  contract  to 
insure,  it  will  be  presumed  that  the  terms  of 
the  oral  contract  were  the  same  as  those  in 
the  written  policy.  Green  v.  Liverpool,  etc., 
Ins.  Co.,  91  Iowa  615,  60  N.  W.  189. 

6.  Gerrish  v.  German  Ins.  Co.,  55  N.  H. 
355 ;  Clarkson  v.  Western  Assur.  Co.,  92 
Hun  (N.  Y.)  527,  37  N.  Y.  Suppl.  53;  Chase 
V.  Washington  Mut.  Ins.  Co.,  12  Barb.  (N.  Y.) 
595;  Carpenter  v.  Mutual  Safety  Ins.  Co.,  4 
Sandf.  C'h.  {N.  Y.)  408;  Haden  %.  Farmers', 
etc.,  F.  Assoc,  80  Va.  683;  Franklin  F.  Ins. 
Co.  f.  Colt,  20  Wall.  (U.  S.)  560,  22  L.  ed. 
423 ;  Commercial  Mut.  Ins.  Co.  v.  Union  Mut. 
Ins.  Co.,  19  How.  (U.  S.)  318,  15  L.  ed. 
636 ;  Tayloe  v.  Merchants  F.  Ins.  Co.,  9  How. 
(U.  S.)  390,  13  L.  ed.  187;  Fitton  v.  Fire 
Ins.  Assoc,  20  Fed.  766.  But  the  contract  to 
issue  a  policy  must  be  made  out  by  clear 
proof.  Neville  v.  Merchants',  etc.,  Mut.  Ins. 
Co.,  19  Ohio  452;  Suydam  v.  Columbus  Ins. 
Co.,  18  Ohio  459. 

Specific  performance  generally  see  Specific 
Peefobmance. 

7.  Missouri. —  Baile  r.  St.  Joseph  F.  &  M. 
Ins.  Co.,  73  Mo.  371. 

New  Hampshire. —  Gerrish  v.  German  Ins. 
Co.,  55  N.  H.  355. 

New  York. —  Whitaker  v.  Farmers'  Union 
Ins.  Co.,  29  Barb.  312;  Bunten  v.  Orient  Mut. 
Ins.  Co.,  8  Bosw.  448;  Carpenter  v.  Mutual 
Safety  Ins.  Co.,  4  Sandf.  Ch.  408. 

Virginia. —  Wooddy  r.  Old  Dominion  Ins. 
Co.,  31  Graft.  362,  31  Am.  Rep.  732. 

United  States. —  Franklin  F.  Ins.  Co.  v. 
Colt,  20  Wall.  560,  22  L.  ed.  423;  Commer- 
cial Mut.  Ins.  Co.  f.  Union  Mut.  Ins.  Co.,  19 
How.  318,  15  L.  ed.  636;  Tavloe  v.  Merchants 
F.  Ins.  Co.,  9  How.  390,  13  L.  ed.  187. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  188 
et  seq. 

8.  Alaiama. —  Commercial  F.  Ins.  Co.  v. 
Morris,  105  Ala.  498,  18  So.  34. 
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7.  Termination  by  Issuance  of  Policy.  When  a  policy  is  issued  and  accepted 
in  pursuance  of  a  parol  agreement  for  insurance,  the  liability  under  the  executory 
contract  is  terminated,  and  such  contract  is  merged  in  the  policy.'  But  the 
liability  of  the  company  under  the  executory  contract  is  not  merged  in  a  policy 
which  does  not  conform  to  the  terms  of  the  preliminary  agreement  and  is  not 
accepted  as  a  substitute  therefor.^"  And  if,  although  there  is  an  attempt  to  issue 
a  policy,  such  policy  does  not  become  valid  as  a  contract  of  insurance  by  reason 
of  lack  of  assent  thereto  of  the  company  or  the  assured,  then  the  oral  contract 
of  insurance  continues  in  force." 

E.  Mutuality — l.  In  General.  As  in  any  other  contract,"  there  must  be 
mutuality  of  obligation  in  order  to  render  the  contract  of  insurance  effectual 
as  against  either  part}'.^'    If  there  is   any  lack   of   agreement  of  the  parties 


Kansas. —  Preferred  Ace.  Ins.  Co.  v.  Stone, 
61  Kan.  48,  58  Pac.  986. 

Aeio  York. —  Hicks  v.  Britisli  America  As- 
sur.  Co.,  162  N.  Y.  284,  56  N.  E.  743,  48 
L.  R.  A.  424 ;  Angell  v.  Hartford  F.  Ins.  Co., 
59  N.  Y.  171,  17  Am.  Rep.  322;  Guggenheimer 
V.  Greenwich  F.  Ins.  Co.,  9  N.  Y.  St.  316; 
Rockwell  V.  Hartford  F.  Ins.  Co.,  4  Abb.  Pr. 
179. 

Wisconsin. —  Campbell  v.  American  F.  Ins. 
Co.,  73  Wis.  100,  40  N.  W.  661. 

United  States. —  Humphrey  v.  Hartford  F. 
Ins.  Co.,  12  Fed.  Cas.  Nos.  6,874,  6,875,  15 
Blatchf.  35,  504. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  188 
et  seq. 

A  policy  of  insurance  not  executed  will  not 
support  an  action,  but  an  action  may  never- 
theless be  predicated  upon  a  valid  agreement 
to  insure  and  to  issue  a  policy.  Peoria  M. 
&  F.  Ins.  Co.  V.  Walser,  22  Ind.  73. 

9.  Howard  Ins.  Co.  v.  Owens,  13  Ky.  L. 
Rep.  237;  Kleis  v.  Niagara  F.  Ins.  Co.,  117 
Mich.  469,  76  N.  W.  155;  Watertown  Agri- 
cultural Ins.  Co.  v.  Fritz,  61  N.  J.  L.  211,  39 
Atl.  910. 

Premiums. —  In  an  action  by  the  company 
to  recover  the  premium  the  insured  cannot 
object  that  no  policy  has  been  delivered  to 
him  unless  the  company  has  delayed  beyond 
a  reasonable  time  to  tender  such  policy. 
Thompson  v.  Adams,  23  Q.  B.  D.  361.  And 
the  mere  demand  of  the  premium  without  in- 
sisting upon  it  or  tendering  a  valid  policy 
does  not  terminate  the  oral  insurance.  Kelly 
V.  Commonwealth  Ins.  Co.,  10  Bosw.  (N.  Y.) 
82.  An  interim  receipt  does  not  in  itself 
prove  payment  of  the  premium.  Canadian  F. 
Ins.  Co.  v'.  Keroack,  2  Montreal  Leg.  N.  272. 

10.  Kentucky. —  Howard  Ins.  Co.  v.  Owen, 
94  Ky.  197,  21  S.  W.  1037,  14  Ky.  L.  Rep. 
881. 

Michigan. —  Lawrence  v.  Griswold,  30  Mich. 
410. 

Minnesota. —  Salisbury  r.  Hekla  F.  Ins.  Co., 
32  Minn.  458,  21  N.  W.  552. 

Nebraska. —  Nebraska,  etc.,  Ins.  Co.  v.  Seiv- 
ers,  27  Nebr.  541,  43  N.  W.  351. 

New  York. —  Bunten  v.  Orient  Mut.  Ins. 
Co.,  8  Bosw.  448. 

Ohio. —  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio 
St.  345,  15  Am.  Rep.  612. 

United  States. —  Kerr  v.  Milwaukee  Me- 
chanics' Ins.  Co.,  117  Fed.  442,  54  C.  C.  A. 

[in,  D.  7] 


616;  Humphry  v.  Hartford  F.  Ins.  Co.,  12 
Fed.  Cas.  No.  6,875,  15  Blatchf.  504. 

Canada. —  Liverpool,  etc.,  Ins.  Co.  v.  Wyld, 
1  Can.  Sup.  Ct.  604  laffirming  23  Grant  Ch. 
(U.  C.)   442]. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  188 
et  seq. 

11.  Kentucky. —  Franklin  F.  Ins.  Co.  v. 
Hewitt,  3  B.  Mon.  231. 

Massachusetts. —  Bennett  v.  City  Ins.  Co., 
115  Mass.  241. 

Missouri. —  Lungstrass  v.  German  Ins.  Co., 
48  Mo.  201,  8  Am.  Rep.  100. 

New  Jersey. —  Millville  Mut.  M.  &  F.  Ins. 
Co.  V.  Collerd,  38  N.  J.  L.  480. 

New  York. —  Pratt  v.  Dwelling-House  Mut. 
F.  Ins.  Co.,  130  N.  Y.  206,  29  N.  E.  117; 
Kelly  V.  Commonwealth  Ins.  Co.,  10  Bosw. 
82;  Guggenheimer  v.  Greenwich  F.  Ins.  Co., 
9  N.  Y.  St.  316. 

United  States. —  Snell  v.  Atlantic  F.  &  M. 
Ins.  Co.,  98  U.  S.  85,  25  L.  ed.  52. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  188 
et  seq. 

12.  Mutuality  generally  see  Contkacts,  9 
Cyc.  213. 

13.  Florida. —  New  Orleans  Ins.  Assoc,  v. 
Boniel,  20  Fla.  815. 

Georgia.—  Crutchfield  v.  Dailey,  98  Ga.  462, 
25  S.  E.  526. 

Illinois. —  Manchester  F.  Assur.  Co.  v.  Ben- 
son, 66  111.  App.  615. 

Massachusetts. —  Wilson  v.  New  Hampshire 
F.  Ins.  Co.,  140  Mass.  210,  5  N.  E.  818. 

Michigan. — Zimmermann  v.  Dwelling-House 
Ins.  Co.,  110  Mich.  399,  68  N.  W.  215,  33 
L.  R.  A.  698;  Faughner  v.  Manufacturers' 
Mut.  F.  Ins.  Co.,  86  Mich.  536,  49  N.  W.  643. 

Pennsylvania. —  Schaffer  v.  Mutual  F.  Ins. 
Co.,  89  Pa.  St.  296. 

South  Dakota. —  Brink  v.  Merchants',  etc., 
United  Mut.  Ins.  Assoc,  17  S.  D.  235,  95 
N.  W.  929. 

West  Virginia. —  Travis  v.  Peabody  Ins. 
Co.,  28  W.  Va.  583. 

Wisconsin. —  Sheldon  v.  Hekla  F.  Ins.  Co., 
65  Wis.  436,  27  N.  W.  315. 

Canada. —  Doherty  v.  Millers,  etc.,  Ins.  Co., 
4  Ont.  L.  Rep.  303. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  178. 

If  the  insured  in  a  mutual  company  is  dis- 
charged in  bankruptcy,  so  that  he  is  released 
from  liability  on  his  premium  note,  the  mu- 
tuality of  the  contract  of  insurance  is  thereby 
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as  to  any  essential  feature  of  the  contract,  the  contract  cannot  be  enforced  as 
binding  on  either  party." 

2.  Application.  Generally  speaking,  there  can  be  no  contract  of  insurance 
until  the  application  for  insurance  has  been  naade  in  some  form  or  manner  by 
the  insured ;  '^  but  no  formal  application  is  essential  to  the  validity  of  the 
contract  if  it  is  in  fact  made  and  acted  upon.*^ 

3.  Acceptance  —  a.  Essential.  Likewise  there  must  be  some  acceptance  of  a 
proposition  for  insurance  by  the  company;  and  of  course  sncii  acceptance  must 
liave  become  effectual  to  bind  the  company  before  the  loss,  in  order  that  there 
be  a  valid  insurance  covering  such  loss."  But  the  acceptance  may  be  effectual  as 
a  contract  to  insure,  although  the  policy  has  not  yet  been  written.'* 

b.  Effect  of  Delay.  Acceptance  of  the  application  in  some  form  being 
essential  to  the  validity  of  the  contract,  mere  delay  in  acceptance  of  an  applica- 
tion made  "  or  failure  to  notify  the  insured  of  the  rejection  of  his  application  will 
not  constitute  an  acceptance.^ 


destroyed,  and  the  company  is  no  longer 
bound.  Reynolds  v.  Mutual  F.  Ins.  Co.,  34 
Md.  280,  6  Am.  Eep.  337. 

14.  Massasoit  Steam  Mills  Co.  v.  Western 
Assur.  Co.,  125  Mass.  110;  Goddard  v.  Mon- 
itor Mut.  F.  Ins.  Co.,  108  Mass.  56,  11  Am. 
Eep.  307;  Brooklyn  First  Baptist  Church  v. 
Brooklyn  F.  Ins.  Co.,  28  N.  Y.  153;  Fames  v. 
Home  Ins.  Co.,  94  U.  S.  621,  24  L.  ed.  298; 
Hamblet  v.  City  Ins.  Co.,  36  Fed.  118. 

15.  If,  by  reason  of  a  lack  of  such  applica- 
•  tion  on  the  part  of  the  person  who  afterward 

claims  to  be  insured,  there  was  never  in  fact 
any  meeting  of  the  minds,  so  as  to  effect  a 
contract  of  insurance  binding  on  the  insured, 
then  there  is  no  contract  binding  on  the  com- 
pany. Thayer  v.  Middlesex  Mut.  F.  Ins.  Co., 
10  Pick.  (Mass.)  326;  Diver  v.  London,  etc., 
F.  Ins.  Co.,  9  N.  Y.  St.  482;  Sandford  v. 
Trust  F.  Ins.  Co.,  11  Paige  (N.  Y.)  547. 

If  what  purports  to  be  a  signed  application, 
containing  answers  to  questions,  is  not  in 
fact  signed  by  the  insured,  but  by  another 
not  acting  with  authority,  the  acceptance  will 
not  bind  the  company.  Carrigan  v.  Massa- 
chusetts Ben.  Assoc,  26  Fed.  230. 

16.  Illinois. —  People's  Ins.  Co.  v.  Paddon, 
8  111.  App.  447. 

Kentucky. —  Continental  Ins.  Co.  v.  Haynes, 
10  Ky.  L.  Rep.  276. 

Maine. —  Clark  v.  Insurance  Co.  of  North 
America,  89  Me.  26,  35  Atl.  1008,  35  L.  E.  A. 
276. 

Missouri. —  Moore  v.  Atlantic  Mut.  Ins. 
Co.,  56  Mo.  343. 

Ohio. —  Connecticut  F.  Ins.  Co.  v.  Bennett, 
1  Ohio  S.  &  C.  PI.  Dec.  60,  1  Ohio  N.  P.  71. 

Pennsylvania. —  City  Ins.  Co.  v.  Bricker,  91 
Pa.  St.  488;  Baldwin  v.  Pennsylvania  F.  Ins. 
Co.,  20  Pa.  Super.  Ct.  238. 

West  Virginia. —  Cleavenger  v.  Franklin  F. 
Ins.  Co.,  47  W.  Va.  595,  35  S.  E.  998. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  198. 

17.  Illinois. —  jEtna  Ins.  Co.  v.  Maguire,  51 
III.  342;  Manchester  F.  Assur.  Co.  v.  Benson, 
66  111.  App.  615. 

Kansas.-^  Picket  v.  German  F.  Ins.  Co.,  39 
Kan.  697,  18  Pac.  903. 

New  York. —  Pratt  v.  Dwelling-House  Mut. 
F.  Ins.  Co.,  130  N.  Y.  206,  29  N.  E.  117; 
Mead  v.  Westchester  F.  Ins.  Co.,  3  Hun  608. 


OMo. —  Krumm  v.  Jefferson  F.  Ins.  Co.,  8 
Ohio  Dec.  (Eeprint)  103,  5  Cine.  L.  Bui. 
646. 

Wisconsin. —  John  E.  Davis  Lumber  Co.  v. 
Scottish  Union,  etc.,  Ins.  Co.,  94  Wis.  472, 
69  N.  W.  156. 

United  States. —  Schultz  v.  Phenix  Ins.  Co., 
77  Fed.  375. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  196. 

18.  Home  Ins.  Co.  v.  Adler,  77  Ala.  242; 
Firemen's  Ins.  Co.  v.  Kuessner,  164  111.  275, 
45  N.  E.  540;  Herring  v.  American  Ins.  Co., 
123  Iowa  523,  99  N.  W.  130.  And  see  in- 
fra, IV,  E. 

19.  Illinois. —  Winneshiek  Ins.  Co.  v.  Holz- 
grafe,  53  111.  516,  5  Am.  Eep.  64. 

Iowa. —  Atkinson  v.  Hawkeye  Ins.  Co.,  71 
Iowa  340,  32  N.  W.  371 ;  Walker  v.  Farmers' 
Ins.  Co.,  51  Iowa  679,  2  N.  W.  583. 

Ma/ryland. —  Harp  v.  Grangers'  Mut.  F.  Ins. 
Co.,  49  Md.  307. 

New  York. —  Van  Tassel  v.  Greenwich  Ins. 
Co.,  72  Hun  141,  25  N.  Y.  Suppl.  301. 

Pennsylvania. —  New  York  Union  Mut.  Ins. 
Co.  V.  Johnson,  23  Pa.  St.  72. 

South  Dakota. —  Brink  v.  Merchants',  etc., 
United  Mut.  Ins.  Assoc,  17  S.  D.  235,  95 
N.  W.  929. 

See  28  Cent..  Dig.  tit.  "  Insurance,"  §  196. 

The  fact  that  the  agent  receiving  the  appli- 
cation to  be  submitted 'to  the  company  and 
the  accompanying  premium  does  not  return 
them  within  a  reasonable  time  to  the  insured 
will  not  in  itself  give  rise  to  a  contract  on 
the  part  of  the  company.  Easley  v.  New  Zea- 
land Ins.  Co.,  5  Ida.  593,  51  Pac  418;  Arm- 
strong V.  State  Ins.  Co.,  61  Iowa  212,  16 
N.  W.  94;  Trask  v.  German  Ins.  Co.,  53  Mo. 
App.  625. 

20.  Winchell  ».  Iowa  State  Ins.  Co.,  103 
Iowa  189,  72  N.  W.  503;  Otterbein  v.  Iowa 
State  Ins.  Co.,  57  Iowa  274,  10  N.  W.  667; 
More  V.  New  York  Bowery  F.  Ins.  Co.,  130 
N.  Y.  537,  29  N.  E.  757;  ^tna  Ins.  Co.  v. 
Webster,  6  Wall.   (U.  S.)    129,  18  L.  ed.  888. 

The  question  is  in  reality  whether  it  is  the 
mutual  understanding  of  the  parties  that  the 
insurance  shall  not  become  binding  until 
acceptance,  or,  on  the  other  hand,  that  it 
shall  become  binding  unless  it  is  rejected. 
If  the  company  has  simply  reserved  the  right 

[III,  E,  3,  b] 
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e.  Power  of  Agent  to  Accept.  An  agent  having  only  atitliority  to  receive  and 
transmit  applications  does  not  bind  the  company  by  the  acceptance  of  an  applica- 
tion.^' And  an  insurance  agent  acting  without  the  knowledge  or  consent  of  either 
party  cannot  make  a  valid  contract  of  insurance.^ 

F.  Form ;  Oral  or  Written,^  In  the  absence  of  any  statutory  provision,  or 
provision  in  the  charter  of  the  corporation,  limiting  the  method  in  which  the 
company  may  bind  itself  by  contract,  an  oral  or  parol  contract  of  insurance  is 
valid.^ 


to  reject  applications,  unreasonable  delay  in 
formally  accepting,  or  failure  to  notify  the 
insured  within  a,  reasonable  time  of  the  re- 
jection, will  amount  to  an  acceptance,  render- 
ing the  company  liable.  Commercial  Union 
Assur.  Co.  V.  State,  113  Ind.  331,  15  N.  E. 
518 ;  Howard  Ins.  Co.  v.  Owen,  94  Ky.  197, 
21  S.  W.  1037,  14  Ky.  L.  Eep.  881;  Agri- 
cultural Ins.  Co.  V.  Yates,  10  Ky.  L.  Rep.  984 ; 
Continental  Ins.  Co.  v.  Haynes,  10  Ky.  L.  Rep. 
276;  Palm  v.  Medina  County  Mut.  Ins.  Co., 
20  Ohio  529;  Somerset  County  Mut.  F.  Ins. 
Co.  V.  May,  2  Wkly.  Notes  Cas.   (Pa.)    43. 

31.  Strickland  t".  Council  Bluflfs  Ins.  Co., 
60  Iowa  466,  23  N.  W.  926 ;  Stockton  v.  Fire- 
men's Ins.  Co.,  33  La.  Ann.  577,  39  Am.  Rep. 
277;  Potter  v.  Phenix  Ins.  Co.,  63  Fed.  382. 

But  authority  to  reject  raises  a  presump- 
tion of  authority  to  accept.  Trask  v.  German 
Ins.  Co.,  53  Mo.  App.  625. 

22.  London,  etc.,  F.  Ins.  Co.  v.  Turnbull, 
86  Ky.  230,  5  S.  W.  542,  9  Ky.  L.  Rep.  544. 

But  acceptance  by  the  company,  of  an  ap- 
plication made  by  an  agent  mthout  authority 
to  bind  the  company,  will  constitute  a  valid 
contract.  Pratt  v.  Dwelling-House  Mut.  F. 
Ins.  Co.,  130  N.  Y.  206,  29  N.  E.  117. 

23.  Parol  executory  contracts  to  insure 
see  supra,  III,  D,  1,  3. 

24.  Alabama. —  Mobile  Mar.  Dock,  etc., 
Ins.  Co.  V.  McMillan,  31  Ala.  711. 

Arkansas. —  King  t'.  Cox,  63  Ark.  204,  37 
S.  W.  877. 

Illinois. —  Stoehlke  v.  Hahn,  158  111.  79,  42 
N.  E.  150  [affirming  55  111.  App.  497] ;  Hart- 
ford F.  Ins.  Co.  r.  Farrish,  73  111.  166 ;  Phila- 
delphia County  F.  Ins.  Co.  v.  Sinsabaugh,  101 
111.  App.  55 ;  Philadelphia  Fire  Assoc,  v. 
Smith,  59  111.  App.  655;  People's  Ins.  Co.  v. 
Paddon,  8  111.  App.  447. 

Indiana. —  iSfew  England  F.  &  M.  Ins.  Co. 
V.  Robinson,  25  Ind.  530. 

loiva. —  Revere  F.  Ins.  Co.  v.  Chamberlin, 
56  Iowa  508,  8  N.  W.  338,  9  N.  W.  386. 

Kansas. —  Western  Massachusetts  Ins.  Co. 
V.  Duffey,  2  Kan.  347. 

Kentucky. —  Commercial  Union  Assur.  Co. 
V.  Urbansky,  113  Ky.  624,  68  S.  W.  653,  24 
Ky.  L.  Rep.  462 ;  Deadman  v.  Royal  Ins.  Co., 
12  Ky.  L.  Rep.  389. 

Massachusetts. —  Brown  v.  Franklin  Mut. 
F.  Ins.  Co.,  165  Mass.  565,  43  N.  E.  512,  52 
Am.  St.  Rep.  534. 

Michigan. —  Gay  v.  Farmers'  Mut.  Ins.  Co., 
51  Mich.  245,  16  N.  W.  392;  Westchester  F. 
Ins.  Co.  r.  Earle,  33  Mich.  143. 

Missouri. —  Worth  i'.  German  Ins.  Co.,  64 
Mo.  App.  583 ;  Lingenfelter  v.  Phcenix  Ins. 
Co.,  19  Mo.  App.  252. 

[Ill,  E,  3,  e] 


New  York. —  Audubon  v.  Excelsior  Ins.  Co., 
27  N.  Y.  216 ;  First  Baptist  Church  v.  Brook- 
lyn F.  Ins.  Co.,  19  N.  Y.  305;  Reynolds  v. 
Westchester  F.  Ins.  Co.,  8  N.  Y.  App.  Div. 
193,  40  N.  Y.  Suppl.  336 ;  Van  Loan  v.  Farm- 
ers' Mut.  F.  Ins.  Assoc,  24  Hun  132;  Kelly 
V.  Commonwealth  Ins.  Co.,  10  Bosw.  82. 

Ohio. —  Newark  Mach.  Co.  v.  Kenton  Ins. 
Co.,  50  Ohio  St.  549,  35  N.  E.  1060,  22 
L.  R.  A.  768. 

Pennsylvania. —  Smith  v.  Odlin,  4  Yeates 
468. 

South  Carolina. —  Stickley  v.  Mobile  Ins. 
Co.,  37  S.  C.  56,  16  S.  E.  280,  838. 

Wisconsin. — Strohn  v.  Hartford  F.  Ins.  Co., 
33  Wis.  648;  Northwestern  Iron  Co.  v.  jEtna 
Ins.  Co.,  23  Wis.  160,  99  Am.  Dec.  145. 

United  States. —  Potter  v.  Phenix  Ins.  Co., 
63  Fed.  382;  Relief  F.  Ins.  Co.  v.  Shaw,  94 
U.  S.  574,  24  L.  ed.  291. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  204 
et  seq. 

A  contract  of  insurance  does  not  necessarily 
imply  a  policy,  nor  indeed  a  written  instru- 
ment at  all.  It  may  be  orally  made.  Vining 
V.  Franklin  F.  Ins.  Co.,  89  Mo.  App.  311. 

Extent  and  limits  of  rule. —  Even  though 
the  corporation  by  its  charter  is  authorized 
to  contract  for  insurance  and  issue  policies, 
it  may  nevertheless  contract  in  parol.  Con- 
tinental Ins.  Co.  V.  Roller,  101  111.  App.  77. 
The  few  cases  in  which  it  has  been  said  that 
under  the  general  law  of  insurance  the  eon- 
tract  must  be  in  writing  can  be  explained  by 
reference  to  the  statutory  provisions  defining 
the  method  of  entering  into  such  a  contract. 
Clark  V.  Brand,  62  Ga.  23 ;  Simonton  v.  Liver- 
pool, etc.,  Ins.  Co.,  51  Ga.  76;  Cockerill  v. 
Cincinnati  Mut.  Ins.  Co.,  16  Ohio  148. 

Mutual  fire-insurance  companies  may  con- 
summate contracts  of  insurance  within  this 
rule  without  the  issuance  of  a  policy.  Al- 
liance Co-operative  Ins.  Co.  v.  Corbett,  69 
Kan.  584,  77  Pac.  108;  Loomis  v.  Jefferson 
County  Patrons'  Fire  Relief  Assoc,  92  N.  Y. 
App.  Div.  001,  81  N.  Y.  Suppl.  5. 

In  Louisiana  it  is  said  that  a  contract  of 
insurance  must  always  be  made  in  writing, 
and  its  terms  sufEciently  expressed  therefrt. 
Bell  V.  Firemen's  Ins.  Co.,  5  Rob.  446.  And 
likewise  that  a  contract  of  reinsurance  must 
be  in  writing.  Egan  v.  Fireman's  Ins.  Co., 
27  La.  Ann.  368. 

In  Canada  it  is  held  that  a.  contract  to  in- 
sure must  be  in  writing.  Jones  v.  Provincial 
Ins.  Co.,  16  U.  C.  Q.  B.  477;  Montreal  Assur. 
Co.  V.  McGillivray,  9  L.  C.  Rep.  488,  13  Moore 
P.  C.  87,  15  Eng.  Reprint  33. 

Statute  of  frauds. —  An  oral  contract  for 
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IV.  THE  POLICY. 

A.  Its  Nature.  An  insurance  policy  is  a  contract,  and  not  a  piece  of  property, 
and  the  written  instrument  is  tlie  evidence  of  a  contract  between  the  parties ;  ^ 
but  when  duly  executed  and  delivered,  the  insured  is  entitled  to  the  possession  of 
the  instrument,  and  may  maintain  his  right  to  such  possession  by  appropriate 
action  .^° 

B.  Form — 1.  In  General.  The  rules  applicable  to  written  contracts  deter- 
mine the  sufficiency  of  a  policy  of  insurance,'"  in  the  absence  of  statutory 
provision  on  the  subject.^^ 

2.  Statutory  Forms.  By  statute  in  several  states  ^^  a  standard  form  of  policy  ^ 
is  prescribed,  which  must  be  employed  in  entering  into  the  contract,  and  no  pro- 
visions not  found  in  the  prescribed  form  will  be  enforced.^^  In  other  states  ^ 
certain  conditions  are  specified,  but  the  authorities  of  the  state  are  given  power 
to  approve  such  forms  as  they  may  deem  proper. 

C.  Execution — 1.  By  Company;  Countersigned  by  Agent.  It  is  usual  for 
companies  to  execute  blank  policies  in  due  form,  and  place  them  in  the  hands  of 
agents,  to  be  filled  out  and  delivered ;  and  under  such  method  of  doing  business 
it  is  usual  to  stipulate  in  tlie  policy,  as  thus  executed  in  blank,  that  it  shall  not 
be  valid  until  countersigned  by  the  agent  who  issues  it.  Under  such  a  stipula- 
tion a  policy  not  thus  countersigned  is  not  valid.^  But  the  countersigning  may 
be  waived,  and  the  policy  nevertheless  valid,  if  the  actual  execution  of  the  policy 
under  proper  authority  is  otherwise  shown.^ 


insurance  is  not  invalid  under  the  statute  of 
frauds.  Sanborn  v.  Fireman's  Ins.  Co.,  16 
Gray  (Mass.)  448,  77  Am.  Dec.  419;  Roger 
Williams  Ins.  Co.  v.  Carrington,  43  Mich. 
252,  5  N.  W.  303.  See  also  Fbatjds,  Stat- 
ute OF. 

25.  Hearing's  Succession,  26  La.  Ann.  326. 

36.  Phtenix  Ins.  Co.  v.  Van  Allen,  29  111. 
App.  149;  Ellieott  v.  D.  S.  Insurance  Co.,  8 
Gill  &  J.  (Md.)  166;  Hallock  v.  Commercial 
Ins.  Co.,  26  N.  J.  L.  268;  Franklin  F.  Ins. 
Co.  V.  Colt,  20  Wall.  (U.  S.)  560,  22  L.  ed. 
423. 

Election  of  remedies. —  The  insured  may 
proceed  by  action  to  recover  possession  of  the 
policy,  or  sue  on  the  policy  to  recover  for  the 
loss  suffered  thereunder.  Franklin  F.  Ins.  Co. 
V.  Colt,  20  Wall.   (U.  S.)   560,  22  L.  ed.  423. 

In  an  action  of  trover  for  a  policy  of  in- 
surance, the  amount  that  could  have  been 
recovered  on  the  policy  is  the  measure  of 
damage.  AUemania  Ins.  Co.  v.  McHugh,  1 
Lack.  Leg.  Eec.    (Pa.)    411. 

27.  Massachusetts, —  Lee  v.  Massachusetts 
P.  &  M.  Ins.  Co.,  6  Mass.  208. 

Missouri. —  Bushnell  v.  Farmers'  Mut.  Ins. 
Co.,  91  Mo.  App.  523;  Vining  v.  Franklin  F. 
Ins.  Co.,  89  Mo.  App.  311;  Imboden  v.  De- 
troit F.  &  M.  Ins.  Co.,  31  Mo.  App.  321. 

New  York. —  Van  Natta  v.  Mutual  Security 
Ins.  Co.,  2  Sandf.  490. 

Wisconsin. — Strohn  v.  Hartford  P.  Ins.  Co., 
37  Wis.  625,  19  Am.  Eep.  777. 

England. —  Re  Norwich  Equitable  F.  Assur. 
Soc,  57  L.  T.  Rep.  N".  S.  241. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  211. 

A  by-law  of  a  mutual  insurance  company 
providing  that  a  policy  may  at  the  request  of 
the  insured  be  indorsed  payable  to  the  mort- 
gagee as  his  interest  may  appear,  is  not  ob- 


ligatory, and  hence  a  failure  to  do  so  does  not 
reliave  the  insurer  from  liability.  Loomis  v. 
Jefferson  County  Patrons'  Fire  Relief  Assoc, 
92  N.  Y.  App.  Div.  601,  87  N.  Y.  Suppl.  5. 

28.  See  infra,  IV,  B,  2. 

29.  As  in  Massachusetts,  Michigan,  Minne- 
sota, New  Hampshire,  New  Jersey,  New 
York,  Pennsylvania,  Wisconsin,  etc. 

30.  The  New  York  standard  form  is  not 
only  prescribed  in  some  of  the  other  states, 
but  is  used  by  many  eompapies  in  states 
where  it  is  not  specifically  prescribed,  and  is 
given  in  full  in  the  note.  Form  of  the  policy 
is  set  out  in  full  in  Wis.  St.  (1898)  §§  1941, 
1943-1964. 

31.  In  Massachusetts  the  standard  form 
may  be  to  some  extent  added  to  or  modi- 
fled  by  attaching  a  slip  to  the  policy.  Quinn 
V.  Philadelphia  Fire  Assoc,  180  Mass.  560, 
62  N.  E.  980.  But  a  policy  not  conforming 
to  the  statutory  requirements  will  be  bind- 
ing on  the  company.  Hewins  v.  London 
Assur.  Corp.,   184  Mass.   177,  68  N.  E.  62. 

32..  As  in  Iowa,  ,  North  Dakota,  Canada, 
etc. 

S3.  Peoria  M.  &  P.  Ins.  Co.  v.  Walser,  22 
Indi  73;  Lynn  r.  Burgoyne,  13  B.  Mon.  (Ky.) 
400;  Badger  v.  American  Popular  L.  Ins. 
Co.,  103  Mass.  244,  4  Am.  Rep.  547. 

34.  In  re  Pelican  Ins.  Co.,  47  La.  Ann.  935, 
17  So.  427;  Gradv  v.  American  Cent.  Ins. 
Co.,  60  Mo.  116;  Kantrener  v.  Penn  Mut.  L. 
Ins.  Co.,  5  Mo.  App.  581 ;  Dayton  Ins.  Co.  v. 
Kelly,  24  Ohio  St.  345,  15  Am.  Rep.  612; 
Camden  Consol.  Oil  Co.  v.  Ohio  Ins.  Co.,  4 
Fed.  Caa.  No.  2,337&. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  212. 

The  policy  is  issued  as  the  contract  of  the 
company,  and  not  of  the  agent;  and  proof  of 
the  agent's  signature  or  authority  is  not  re- 

[IV,  C,  1] 
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2.  Sealing.  In  the  absence  of  some  requirement  in  the  charter  of  the  com- 
pany that  it  shall  contract  only  under  seal,^  it  is  not  essential  or  usual  that  the 
policy  be  a  sealed  instrument.^* 

3."  Incorporating  or  Attaching  Other  Documents  or  Papers  —  a.  Application  or 
Collateral  Stipulation.  Stipulations  in  collateral  instruments  may  be  made  parts 
of  the  policy,  by  express  reference ;  ^  but  such  collateral  instruments  not  expressly 
incorporated  into  the  policy  by  reference  or  otherwise,  such  as  an  application  on 
which  the  policy  is  issued,  are  not  to  be  taken  into  account  in  construing  the 
terms  of  the  policy.^  In  several  states  ^  it  is  specifically  provided  by  statute 
that  any  application  or  other  collateral  instrument,  althougli  expressly  referred  to 
in  the  policy,  and  by  terms  made  a  part  thereof,  shall  not  be  binding  as  against 
assured,  unless  actually  incorporated  into  the  policy,  or  a  copy  is  indorsed  tKereon 
or  attached  thereto.*" 

b.  Constitution,  By-Laws,  or  Rules  of  Insurer.     Provisions  in  the  articles  or 


quired  unless  the  execution  of  the  instrument 
is  properly  put  in  issue.  Firemen's  Ins.  Co. 
V.  Barnseh,  161  111.  629,  44  N.  E.  285. 

The  policy  must  be  executed  by  someone 
having  authority  to  bind  the  company. 
Planters',  etc.,  Mut.  F.  Assoc,  v.  De  Loach, 
113  Ga.  802,  39  S.  E.  466. 

35.  But  if  the  charter  requires  that  the 
policies  issued  by  the  company  shall  be  under 
seal,  the  company  cannot,  in  an  action  on 
the  policy,  as  for  instance  in  a  suit  for  re- 
covery of  a  premium,  introduce  an  unsealed 
instrument  in  evidence.  Lindauer  v.  Dela- 
ware Mut.  Safety  Ins.  Co.,  13  Ark.  461. 

36.  Brown  v.  Commercial  F.  Ins.  Co.,  21 
App.  Cas.  (D.  C.)  325;  Mitchell  v.  Union 
Ins.  Co.,  45  Me.  104,  71  Am.  Dec.  529; 
National  Banking,  etc.,  Co.  v.  Knaup,  55  Mo. 
154. 

37.  Colorado. —  Sun  Fire  OflBce  v.  Wich,  6 
Colo.  App.  103,  39  Pac.  587. 

Indiana. —  Commonwealth's  Ins.  Co.  v. 
Monninger,  ISvInd.  352. 

Louisiana. —  Goldman  v.  North  British 
Mercantile  Ins.  Co.,  48  La.  Ann.  223,  19  So. 
132. 

Massachusetts. —  Mullaney  v.  National  F. 
&  M.  Ins.  Co.,  118  Mass.  393. 

New  York. —  Wall  v.  Howard  Ins.  Co.,  14 
Barb.  383 ;  Roberts  v.  Chenango  County  Mut. 
Ins.  Co.,  3  Hill  501. 

Texas. — Allred  v.  Hartford  F.  Ins.  Co., 
(Civ.  App.  1896)  37  S.  W.  95. 

United  States. —  Equitable  Safety  Ins.  Co. 
V.  Hearne,  20  Wall.  494,  22  L.  ed.  398  [af- 
firming 11  Fed.  Cas.  No.  6,300,  4  Cliff.  192]. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  214 
et  seq. 

38.  Vilas  V.  New  York  Cent.  Ins.  Co.,  72 
N.  Y.  590,  28  Am.  Rep.  186;  Weed  v. 
Schenectady  Ins.  Co.,  7  Lans.  (N.  Y.)  452; 
Philadelphia  Fire  Assoc,  v.  Bynum,  (Tex. 
Civ.  App.  1898)  44  S.  W.  579;  East  Texas  F. 
Ins.  Co.  V.  Brin,  3  Tex.  App.  Civ.  Cas.  §  333 ; 
Merchants'  Ins.  Co.  v.  Dwyer,  1  Tex.  Unrep. 
Cas.  441. 

An  application  made  after  the  issuance  of 
the  policy,  and  not  in  pursuance  of  any 
previous  agreement  to  make  such  applica- 
tion, is  no  part  of  the  contract  of  insurance. 
Michigan  F.  &  M.  Ins.  Co.  v.  Wich,  8  Colo. 
App.  409,  46  Pac.  687. 

[IV,  C,  2] 


39.  See  the  statutes  of  the  several  states. 
.40.  See  cases  cited  infra,  this  note. 

In  Iowa  a  copy  of  a  premium  note  executed 
in  connection  with  the  policy  must  thus  be 
attached.  Summers  v.  Des  Moines  Ins.  Co., 
116  Iowa  593,  88  N.  W.  326;  Lewis  v.  Bur- 
lington Ins.  Co.,  80  Iowa  259,  45  N.  W.  749. 
A  copy  of  the  application  which  contains  only 
a,  portion  of  its  provisions  is  not  sufficient 
under  the  statute.  Corson  v.  Iowa  Mut.  F. 
Assoc,  115  Iowa  485,  88  N.  W.  1086;  Corson 
V.  Anchor  Mut.  F.  Ins.  Co.,  113  Iowa  641,  85 
N.  W.  806.  The  statute  is  applicable  to  other 
kinds  of  insurance  also.  MeConnell  v.  Iowa 
Mut.  Aid  Assoc,  79  Iowa  757,  43  N.  W.  188 ; 
Cook  V.  Federal  L.  Assoc,  74  Iowa  746,  35 
N.  W.  500. 

In  Massachusetts  the  fact  that  the  policy 
purports  to  refer  to  an  application  which  is 
not  in  fact  attached  will  not  render  the  policy 
void,  if  no  written  application  was  ever  made, 
or  if  such  application  was'  defective  and  is 
attached  so  far  as  it  in  fact  existed.  Blake 
V.  Exchange  Mut.  Ins.  Co.,  12  Gray  265. 

In  New  York  see  Landers  v.  Watertown 
F.  Ins.  Co.,  19  Hun  174;  Delonguemare  v. 
Tradesmens'  Ins.  Co.,  2  Hall  629. 

In  Pennsylvania  under  the  act  of  May  11, 
1881,  see  Imperial  F.  Ins.  Co.  v.  Dunham,  117 
Pa.  St.  460,  12  Atl.  668,  2  Am.  St.  Rep.  686; 
Susquehanna  Mut.  F.  Ins.  Co.  v.  Hallock,  10 
Pa.  Cas.  386,  14  Atl.  167;  Hill  v.  Kittanning 
Ins.  Co.,  5  Lane  L.  Rev.  197.  This  statute 
applies  only  where  the  application  is  in  writ- 
ing (Lenox  v.  Greenwich  Ins.  Co.,  165  Pa. 
St.  575,  30  Atl.  940),  and  does  not  prevent 
the  introduction  of  the  application  in  evi- 
dence to  show  fraud  on  the  company  in  pro- 
curing insurance  on  an  application  not  signed 
by  the  applicant  (Carrigan  v.  Massachusetts 
Ben.  Assoc,  18  Phila.  528).  This  statute  is 
applicable  to  other  forms  of  insurance. 
Mutual  Live  Stock  Ins.  Co.  v.  Dutton,  6  Del. 
Co.  148.  See  also  Hebb  v.  Kittanning  Ins. 
Co.,  138  Pa.  St.  174,  20  Atl.  837 ;  Standard  L., 
etc,  Ins.  Co.  h.  Carroll,  86  Fed.  567,  30 
C.  C.  A.  253,  41  L.  R.  A.  194. 

In  Wisconsin  see  Johnson  v.  Scottish  Union, 
etc.,  Ins.  Co.,  93  Wis.  223,  67  N.  W.  416; 
Stanhilber  v.  Mutual  Mill  Ins.  Co.,  76  Wis. 
285,  45  N.  W.  221;  Dunbar  v.  Phenix  Ins. 
Co.,  72  Wis.  492,  40  N.  W.  386. 
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by-laws  of  a  mutiial  company  may  be  incorporated  into  the  contract  by  refer- 
ence/' It  is  usual,  however,  to  incorporate  specific  provisions  of  the  articles  and 
by-laws  relative  to  the  particular  contract  of  insurance,  into  the  express  contract, 
or  print  them  on  the  back  thereof.** 

D.  Delivery —  l.  In  general.  In  the  absence  of  any  other  evidence  to  show 
assent  of  the  company  to  the  making  of  a  contract  of  insurance,  delivery  of  the 
policy  must  be  shown.^  But  where  a  policy  has  been  duly  executed  in  com- 
pliance with  an  application  on  the  part  of  the  insured,  so  that  the  minds  of  the 
parties  have  fully  met  as  to  the  terms  and  conditions  of  the  contract,  a  manual 
delivery  of  the  policy  to  the  insured  is  not  essential  to  render  it  binding  on  the 


company. 

41.  The  articles  of  incorporation  and  the 
t>y-laws  of  a,  mutual  association  enter  into 
and  become  part  of  the  contract  with  each 
member  of  the  company.  Farmers'  Mut.  Hail 
Ins.  Assoc.  V.  Slattery,  115  Iowa  410,  88 
N.  W.  949;  Farmers'  Mut.  Ins.  Co.  v.  Kin- 
Jiey,  64  Nebr.  808,  90  N.  W.  926 ;  Montgomery 
t'.  Whitbeck,  12  N.  D.  385,  96  N.  W.  327. 
And  the  member  is  bound  by  subsequent  by- 
laws, if  they  are  reasonable.  Farmers'  Mut. 
Ins.  Co.  V.  Kinney,  64  Nebr.  808,  90  N.  W. 
S26. 

42.  Simeral  v.  Dubuque  Mut.  F.  Ins.  Co., 
18  Iowa  319;  Hygum  v.  ^tna  Ins.  Co.,  11 
Iowa  21 ;  Douville  v.  Farmers'  Mut.  F.  Ins. 
Co.,  113  Mich.  158,  71  N.  W.  517. 

In  some  states  it  is  required  by  statute  that 
provisions  of  the  articles  and  by-laws  of  a 
mutual  company  affecting  the  contract  be 
thus  incorporated  or  attached.  Capitol  Ins. 
Co.  «.  Pleasanton  Bank,  48  Kan.  397,  29  Pae. 
578;  Capitol  Ins.  Co.  v.  Blue  Mound  Bank, 
48  Kan.  393,  29  Pac.  576;  Fabyan  v.  Union 
Mut.  F.  Ins.  Co.,  33  N.  H.  203;  Susquehanna 
Mut.  F.  Ins.  Co.  V.  Oberholtzer,  172  Pa.  St. 
223,  32  Atl.  1105,  1108;  Stone  v.  Lorentz,  6 
Pa.  Dist.  17,  19  Pa.  Co.  Ct.  51;  Shoun  v. 
Armstrong,  (Tenn.  Ch.  App.  1900)  59  S.  W. 
790. 

43.  Arkansas. —  Lindauer  v.  Delaware  Mut. 
Safety  Ins.  Co.,  13  Ark.  461. 

Georgia. — -Jones  v.  Methvin,  97  Ga.  449, 
25  S.  E.  318. 

Iowa. — '  Brown  v.  American  Cent.  Ins.  Co., 
70  Iowa  390,  30  N.  W.  647. 

Kentucky. —  Blue  Grass  Ins.  Co.  v.  Cobb, 
72  S.  W.  1099,  24  Ky.  L.  Rep.  2132. 

Massachusetts. —  Myers  v.  Liverpool,  etc., 
Ins.  Co.,  121  Mass.  338. 

New  Jersey. —  Millville  Mut.  M.  &  F.  Ins. 
Co.  V.  Collerd,  38  N.  J.  L.  480. 

New  York. —  Ikeller  v.  Hartford  F.  Ins.  Co., 
24  Misc.  136,  53  N.  Y.  Suppl.  323. 

North  Carolina. —  Folb  v.  Phcenix  Ins.  Co., 
109  N.  C.  568,  13  S.  E.  798. 

Pennsylvania. —  Pennsburg  Mfg.  Co.  ■;;. 
Pennsylvania  F.  Ins.  Co.,  16  Pa.  Super.  Ct. 
81. 

Texas. —  Travelers'  Ins.  Co.  v.  Jones,  32 
Tex.  Civ.  App.  146,  73  S.  W.  978. 

United  States. —  German  Ins.  Co.  Down- 
man,  115  Fed.  481,  53  C.  C.  A.  213;  Wilson 
V.  Queen  Ins.  Co.,  5  Fed.  674. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  219 
et  seq. 

Deposit  in  the  mail,  duly  addressed  and 


postage  prepaid,  constitutes  delivery.  Triple 
Link  Mut.  Indemnity  Asooo.  v.  Williams,  121 
Ala.  138,  26  So.  19,  77  Am.  St.  Rep.  34; 
Hartford  Steam-Boiler  Inspection,  etc.,  Co.  v. 
Lasher  Stocking  Co.,  66  Vt.  439.  29  Atl.  029, 
44  Am.  St.  Rep.  859.  But  it  is  said  that  no 
legal  presumption  arises  from  such  fact 
that  delivery  has  been  made.  Springfield  F. 
&  M.  Ins.  "Co.  V.  Jenkins,  9  Ky.  L.  Rep. 
932. 

44.  Alabama. —  Phoenix  Assur.  Co.  v.  Mc- 
Author,  116  Ala.  659,  22  So.  903,  67  Am.  St. 
Rep.   154. 

Illinois. —  Milwaukee  Mechanics'  Ins.  Co.  v, 
Graham,  181  111.  158,  54  N.  E.  914. 

Kansas. —  Western  Massachusetts  Ins.  Co. 
V.  Duffey,  2  Kan.  .547. 

Kentucky. —  Western  Assur.  Co.  v.  Meuth, 
10  Ky.  L.  Rep.  718;  Springfield  F.  &  M.  Ins. 
Co.  V.  Jenkins,  9  Ky.  L.  Rep.  932. 

Maine. —  Bragdon  v.  Appleton  Mut.  P.  Ins. 
Co.,  42  Me.  259;  Loring  v.  Proctor,  26  Me.  18. 

Mississippi. — Equitable  P.  Ins.  Co.  v.  Alex- 
ander,  (Miss.  1892)   12  So.  25. 

New  Hampshire. —  Stebbins  v.  Lancashire 
Ins.  Co.,  60  N.  H.  65. 

Ohio. —  Manchester  F.  Ins.  Co.  v.  Plato,  23 
Ohio  Cir.  Ct.  35. 

Pennsylvania. —  Pennsburg  Mfg.  Co.  v. 
Pennsylvania  F.  Ins.  Co.,  16  Pa.  Super.  Ct. 
91. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  219 
et  seq. 

Delivery  by  an  agent  whose  authority  is 
unrevoked  will  be  binding  on  the  company, 
although  the  insured  has  been  notified  of  an 
intention  to  revoke  the  authority  of  the 
agent.  Lightbody  v.  North  American  Ins. 
Co.,  23  Wend.    (N.  Y.)    18. 

If  the  agent  retains  the  policy  for  his  own 
personal  security,  for  reimbursement  of  pre- 
mium advanced  for  the  insured,  the  contract 
is  binding  oh  the  company.  Fireman's  Fund 
Ins.  Co.  V.  Pekor,  106  Ga.  1,  31  S.  E. 
779. 

If  the  policy  has  been  put  into  the  hands 
of  the  company's  agent,  to  be  delivered  to  the 
insured,  and  nothing  remains  but  to  make 
such  delivery,  without  any  further  action  on 
the  part  of  the  insured  being  necessary,  ex- 
cept the  mere  formal  act  of  receiving  the 
policy,  then  their  agent  is  presumed  to  hold 
the  policy  for  the  insured,  and  the  contract  is 
complete  and  binding. 

Massachusetts. —  Wheeler  v.  Watertown  F.  , 
Ins.  Co.,  131  Mass.  1. 

[IV.  D,  1] 
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2.  After  Loss.  If  the  contract  has  become  binding  by  the  issuance  of  the 
policy  and  the  placing  it  in  tlie  hands  of  an  agent  for  delivery,  then  the  fact 
that  such  delivery  is  not  actually  made  to  the  insured  until  after  loss  has  occurred 
will  not  defeat  recovery  by  the  insured/^ 

E.  Acceptance.  In  general  it  is  essential,  as  in  case  of  other  written  con- 
tracts, that  the  instrument,  to  be  binding  on  the  parties,  must  not  only  have  been 
executed  by  the  one  party,  but  also  accepted  by  the  other.^^  But  by  acceptance 
without  objection  the  insured  becomes  bound  by  the  terms  of  the  policy.*'  The 
assent  of  the  insured,  such  as  to  make  a  binding  contract,  may,  however,  be 
shown  without  proof  of  actual  acceptance.** 

V.   PREMIUMS  AND  ASSESSMENTS. 

A.  Premiums  —  l.  Necessity  of  Payment  —  a.  In  General.  The  considera- 
tion for  the  carrying  of  the  risk  of  the  policy  by  the  insurer  is  the  premium  paid 
by  the  insured,  and  the  payment  of  such  consideration,  unless  waived  by  the 
insurer,  or  unless  a  difEerent  agreement  is  made  in  relation  thereto  by  the  parties, 
is  a  condition  necessary  to  the  operation  of   the   policy.*'     Provisions  to   this 


Michigan. —  Dibble  v.  Northern  Asaur.  Co., 
70  Mich.  1,  37  N.  W.  704,  14  Am.  St.  Rep. 
470 ;  Home  Ins.  Co.  v.  Curtis,  32  Mich.  402. 

Neiraska.—  Phoenix  Ins.  Co.  i:  Meier,  28 
Nebr.  124,  44  N.  W.  97. 

New  Hampshire. —  Morrison  v.  Insurance 
Co.  of  North  America,  64  N.  H.  137,  7  Atl. 
378. 

New  Jersey. —  Hallock  v.  Commercial  Ins. 
Co.,  26  N.  J.  L.  268. 

Ohio. —  Newark  Mach.  Co.  v.  Kenton  Ins. 
Co.,  50  Ohio  St.  549,  35  N.  E.  1060,  22 
L.  R.  A.  768. 

United  States. —  Franklin  F.  Ins.  Co.  v. 
Colt,  20  Wall.  560,  22  L.  ed.  423. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  220. 

Retention  of  policy  by  agent  at  request  of 
insured  and  delivery  to  insured  after  loss 
has  been  considered  to  be  a  delivery  at  the 
time  of  insurance.  Young  v.  St.  Paul  F.  & 
M.  Ins.  Co.,  68  S.  C.  387,  47  S.  E.  681. 

Redelivery  to  the  agent  after  delivery  to 
the  insured  does  not  invalidate  the  original 
deliverv  of  the  poliev  io  the  insured.  Cass- 
ville  E'oller  Mills  Co.  r.  ^tna  Ins.  Co.,  105 
Mo.  App.   146,  79  S.  W.  720. 

45.  Howard  Ins.  Co.  r.  Owens,  13  Ky.  L. 
Rep.  237 ;  Michigan  Pipe  Co.  r.  Michigan  F. 
&  M.  Ins.  Co.,  92  Mich.  482,  52  N.  W.  1070. 
20  L.  R.  A.  277 ;  Keim  v.  Home  Mut.  P.  &  M. 
Ins.  Co.,  42  Mo.  38,  97  Am.  Dec.  291;  Bro^ai- 
field  V.  Phoenix  Ins.  Co.,  35  Mo.  App.  54; 
Commercial  Ins.  Co.  v.  Hallock,  27  N.  J.  L. 
645,  72  Am.  Dec.  379.  See  also  Young  v.  St. 
Paul,  etc.,  Ins.  Co.,  08  S.  C.  387,  47  S.  E. 
681. 

46.  Alabama. —  Parker  v.  Bond,  121  Ala. 
529,  25  So.  898. 

Illinois. —  National  Mut.  Church  Ins.  Co.  t'. 
Bentley  M.  E.  Church,  105  HI.  App.  143; 
Hartford  F.  Ins.  Co.  v.  McKenzie,  70  111.  App. 
615. 

Iowa. —  Stephens  r.  Capital  Ins.  Co.,  87 
Iowa  283,  54  N.  W.  139. 

Missouri. —  Wallingford  V.  Home  Mut.  F. 
&  M.  Ins.  Co.,  30  Mo\  46. 

Neiv  Hampshire. — ■  Stebbins  v.  Lancashire 
Ins.  Co.,  60  N.  H.  65. 

[IV,  D,  2] 


Pennsylvania. — Pennsburg  Mfg.  Co.  v.  Penn- 
sylvania P.  Ins.  Co.,  16  Pa.  Super.  Ct.  91. 

United  States. —  Kerr  v.  Milwaukee  Me- 
chanics' Ins.  Co.,  117  Fed.  442,  54  C.  C.  A. 
616. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  222. 

47.  District  of  Columbia. — Wilson  v.  Hart- 
ford F.  Ins.  Co.,  17  App.  Cas.  -14. 

Kansas. —  Pierce  v.  Home  Ins.  Co.,  45  Kan. 
576,  26  Pac.  5. 

Massachusetts. —  Commonwealth  Mut.  F. 
Ins.  Co.  V.  Wm.  Knabe,  etc.,  Mfg.  Co.,  171 
Mass.  265,  50  N.  E.  516;  Draper  v.  Charter 
Oak  F.  Ins.  Co.,  2  Allen  569. 

Michigan. —  Hartford  F.  Ins.  Co.  v.  Daven- 
port, 37  Mich.  609. 

Missouri. — ^American  Ins.  Co.  v.  Neiberger, 
74  Mo.  167 ;  Dolan  v.  Missouri  Town  Mut.  F. 
Ins.  Co.,  88  Mo.  App.  666;  Overton  v.  Ameri- 
can Cent.  Ins.  Co.,  79  Mo.  App.  1. 

Oklahoma. —  Liverpool,  etc.,  Ins.  Co.  i\ 
T.  M.  Richardson  Lumber  Co.,  11  Okla.  579, 
69  Pac.  936. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  222. 

Limitation  of  rule. —  Where,  however,  the 
insured  has  simply  received  and  retained  pos- 
session of  the  policy,  in  order  to  determine 
subsequently  whether  he  will  accept  it  or  not, 
it  is  not  a  binding  contract.  Nutting  v. 
Minnesota  F.  Ins.  Co.,  98  Wis.  26,  73  N.  W. 
432. 

48.  Blanchard  v.  Waite,  28  Me.  51,  48 
Am.  Dec.  474.  See  also  cases  cited  supra, 
note  20  et  seq.,  as  to  the  delivery  of  the 
policy. 

49.  Delaware. —  Mauek  v.  Merchants',  etc., 
F.  Ins.  Co.,  4  Pennew.  325,  54  Atl.  952. 

Illinois. —  Milwaukee  Mechanics'  Ins.  Co.  v. 
Graham,  80  111.  App.  549. 

loica. —  Union  Bldg.  Assoc,  v.  Rockford  Ins. 
Co.,  83  Iowa  647,  49  N.  W.  1032,  32  Am.  St. 
Rep.  323,  14  L.  R.  A.  248. 

Louisiana. —  Berthoud  V.  Atlantic  M.  &  F. 
Ins.  Co.,  13  La.  539. 

Maryland. — Bradlev  v.  Potomac  F.  Ins.  Co., 
32  Md.   108,  3  Am.  Rep.  121. 

Masxarhusetts. —  Wainer  r.  Milford  Mut.  F. 
Ins.   Co.,   153   Mass.    335,   26   N.  E.   877,    11 
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effect  in  the  policy,  being  mere  restatements  of  the  law,  have  been  considered 
by  the  coui-ts  as  valid.^" 

b.  Extension  of  Credit  — (i)  In  General.  But  while  this  is  the  general 
inference  when  nothing  is  said  as  to  payment  of  the  premium,  the  presumption  may 
be  rebutted  by  showing  that  there  was  an  agreement,  either  impHed  from  past  deal- 
ings between  the  insurer  or  its  agent  and  the  insured,^^  or  made  at  the  time  of  the 
issuance  of  the  policy,  that  payment  of  the  premium  would  not  be  a  prerequisite, 
or  that  credit  was  to  be  given.^^  When  no  time  is  fixed  by  the  company  within 
which  the  proposition  to  insure  must  be  accepted  and  the  premium  paid,  the  law 
lixes  a  reasonable  time.^^ 

(ii)  AvTRORiTT  OF  Agent.  An  agent  who  has  power  to  countersign  and 
deliver  policies  and  who  is  responsible  to  the  company  for  the  premiums  and 
their  collection  on  all  policies  i  sued  by  him  binds  the  company  by  an  agreement 
to  extend  credit  to  the  insured." 

e.  Waiver  of  Prepayment.     A  condition  that  the  payment  of  the  premium  is 


L.  E.  A.  598;  Mulrey  v.  Shawmut  Mut.  F. 
Ins.  Co.,  4  Allen  116,  81  Am.  Dec.  689;  Real 
Estatp  Mut.  F.  Ina.  Co.  v.  Eoessle,  1  Gray 
336. 

Michigan. —  New  York  Lumber,  etc.,  Co. 
V.  People's  F.  Ins.  Co.,  96  Mich.  20,  55  N.  W. 
434. 

Missouri. —  Bidwell   v.    St.   Louis  Floating » 
Dock,   etc.,   Co.,   40   Mo.   42;    Wallingford  v. 
Home  Mut.  F.  &  M.  Ins.  Co.,  30  Mo.  46. 

NeiD  Jersey.—  Belleville  Mut.  Ins.  Co.  v. 
Van  Winkle,  12  N.  J.  Eq.  333. 

New  York. —  Tyler  v.  New  Amsterdam  F. 
Ins.  Co.,  4  Rob.  151. 

Oregon. —  Hardwick  v.  State  Ins.  Co.,  20 
Oreg.  547,  .26  Pac.  840. 

England. —  Tarleton  r.  Stanlforth,  3  Anst. 
707,  1  B.  &  P.  471,  5  T.  R.  695,  4  Rev.  Rep. 
845;  Salvin  v.  James,  6  East  571,  2  Smith 
K.  B.  646,  8  Rev.  Rep.  540;  Sears  v.  Agri- 
cultural Ins.  Co.,  32  U.  C.  C.  P.*  585.  But 
see  Kelly  v.  London,  etc.,  F.  Ins.  Co.,  1  Cab. 
&  E.  47,  where  it  was  said  that  in  the  ab- 
sence of  a  provision  that  a  policy  was  not  to 
attach  until  the  premium  was  paid,  no  such 
agreement  would  be  implied. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  231. 

50.  Watrous  v.  Mississippi  Valley  Ins.  Co., 
35  Iowa  582;  Diver  v.  Lonclon,  etc.,  P.  Ins. 
Co.,  9  N.  Y.  St.  482. 

51.  Illinois. —  Firemen's  Ins.  Co.  v.  Kuess- 
ner,  164  111.  275,  45  N.  E.  540;  Continental 
Ins.   Co.  V.  Roller,   101   111.  App.   77. 

Indiana. —  Western  Assur.  Co.  v.  McAlpin, 
23  Ind.  App.  220,  55  N.  E.  119,  77  Am.  St. 
Eep.  423. 

Iowa. —  Davenport  v.  Peoria  M.  &  F.  Ins. 
Co.,  17  Iowa  276. 

Missouri. —  Lungstresa  v.  German  Ins.  Co., 
48  Mo.  201,  8  Am.  Rep.  100;  Worth  v.  Ger- 
man Ins.  Co.,  64  Mo.  App.  583;  Trundle  v. 
Providence-Washington  Ins.  Co.,  54  Mo.  App. 
188. 

New  York. —  Train  v.  Holland  Purchase 
Ins.  Co.,  62  N.  Y.  598. 

Ohio. —  Newark  Mach.  Co.  v.  Kenton  Ins. 
Co.,  50  Ohio  St.  549,  35  N.  E.  1060,  22 
L.  R.  A.  768. 

See  28  Cent.  Dig  tit.  "Insurance,"  §  239. 

52.  New  England  F.  &  M.  Ins.  Co.  v.  Rob- 
inson, 25  Ind.  536;  First  Baptist  Church  v. 


Brooklyn  F.  Ins.  Co.,  28  N.  Y.  153;  Squier 
V.  Hanover  F.  Ins.  Co.,  18  N.  Y.  App.  Div. 
575,  46  N.  Y.  Suppl.  30.  See  also  Ger- 
mania  F.  Ins.  Co.  v.  Muller,  110  111.  App.  190. 
Under  such  circumstances  the  premium  may 
be  paid  even  after  a  loss  has  occurred.  Van 
Loan  V.  Farmer's  Mut.  F.  Ins.  Assoc,  24 
Hun  (N.  Y.)  132.  See  also  cases  cited  in/ra, 
note  62  et  seq. 

If  tie  insurer  chooses  to  extend  credit  to 
an  assured  for  the  premium,  it  is  under  no 
obligation  to  him  to  demand  payment  at  any 
particular  time,  unless  it  elects  to  cancel  the 
policy.  Citizen's  F.  Ins.  Co.  v.  Swartz,  21 
Misc.  (N.  Y.)   671,  47  N.  Y.  Suppl.  1107. 

Relation  back. —  Where  after  an  oral  con- 
tract of  insurance  the  premium  is  accepted 
and  the  policy  delivered,  it  relates  back  to 
the  making  of  the  oral  contract,  and  the  in- 
sured need  not  at  the  time  of  paying  the 
premium  and  receiving  the  policy  volun- 
tarily inform  the  insurers  of  the  destruction 
of  the  property.  Worth  v.  German  Ins.  Co., 
64  Mo.  App.  583. 

53.  Carson  v.  German  Ins.  Co.,  62  Iowa 
433,  17  N.  W.  650;  Chase  v.  Hamilton  Mut. 
Ins.  Co.,  22  Barb.    (N.  Y.)    527. 

54.  California. —  Farnum  v.  Phoenix  Ins. 
Co.,  83  Cal.  246,  23  Pac.  869,  17  Am.  St.  Rep. 
233. 

Illinois. —  Home  Ins.  Co.  v.  Field,  53  111. 
App.  119.  See  also  Germania  F.  Ins.  Co.  v. 
Muller,  110  111.  App.  190. 

Iowa. —  Dubuque  First  Nat.  Bank  v.  Getz, 
96  Iowa  139,  64  N.  W.  799. 

Ohio. —  Hughs  V.  Farmer's  Ins.  Co..  4  Ohio 
Dec.   (Reprint)   412,  2  Clev.  L.  Rep.  125. 

West  Virginia. —  Croft  r.  Hanover  F.  Ins. 
Co.,  40  W.  Va.  508,  21  S.  E.  854,  52  Am.  St. 
Rep.  902. 

United  States. —  Franklin  P.  Ins.  Co.  v. 
Colt,  20  Wall.  560,  22  L.  ed.  423;  T^vlor  v. 
Germania  Ins.  Co.,  23  Fed.  Cas.  No.  13,793,  2 
Dill.  282. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  239. 

But  when  the  provisions  of  the  policy  are 
that  it  shall  not  take  effect  until  payment 
of  the  premium,  there  is  sometimes  a  con- 
trary holding,  fhe  court  regardin?  the  in- 
sured chargeable  with  the  provision  of  the 
policy    despite    the    agent's    agreement    for 
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to  be  regarded  as  a  condition  precedent  also  may  be  waived  by  the  insurer,  in 
part,^^  or  wholly .^^  If  the  insured  be  prevented  by  the  insurer  from  performing 
such  a  condition  the  insurer  cannot  assert  such  a  failure."  An  unconditional 
delivery  of  the  policy  by  the  agent  ,to  the  insured  amounts  to  a  waiver  of  the 
condition  of  payment  in  advance  of  the  inception  of  the  risk.*^ 

2.  What  Is  Payment  —  a.  In  General.  A  valid  payment  may  be  made  in  other 
ways  than  in  casli  if  there  has  been  an  assent  thereto  by  the  insurer  or  its  agent.^ 
Thus  payment  may  be  made  by  check  **  or  by  note.^' 


credit.  Buffun  v.  Fayette  Mut.  F.  Ins.  Co., 
3  Allen  (Mass.)  360;  Marland  v.  Royal  Ins. 
Co.,  71  Pa.  St.  393. 

55.  Nebraska,  etc.,  Ins.  Co.  x,.  Christien- 
sen,  29  Nebr.  572,  45  N.  W.  924,  26  Am.  St. 
Rep.  407. 

56.  Illinois. —  Germania  F.  Ins.  Co.  v.  Mul- 
ler,  110  111.  App.  190;  German  Ins.  Co.  v. 
Orr,  56  111.  App.  637. 

Slissouri. —  Worth  v.  German  Ins.  Co.,  64 
Mo.  App.  583. 

New  York. —  Bowman  v.  Agricultural  Ins. 
Co.,  59  N.  Y.  521 ;  Goit  v.  National  Protec- 
tion Ins.  Co.,  25  Barb.  189;  New  York  Cent. 
Ins.  Co.  V.  National  Protection  Ins.  Co.,  20 
Barb.  468;  Brooklyn  First  Baptist  Church  v. 
Brooklyn  F.  Ins.  Co.,  18  Barb.  69;  Kelly  v. 
Commonwealth  Ins.  Co.,   10  Bosw.  82. 

England. —  Kelly  v.  London,  etc.,  F.  Ins. 
Co.,  1  Cab.  &  E.  47. 

Canada. —  Roberts  v.  Security  Co.,  [1897] 
1  Q.  B.  Ill,  66  L.  J.  Q.  B.  119,  75  L.  T.  Rep. 
N.  S.  531,  45  Wkly.  Rep.  214;  Peppit  v.  North 
British,  etc.,  Ins.  Co.,  13  Nova  Scotia  219. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  256; 
and  infra,  VI,  E,  1,  b. 

Recital  of  consideration  being  paid. —  In 
Mooney  v.  Home  Ins.  Co.,  72  Mo.  App.  92,  it 
was  held  that  the  acknowledgment  in  a  policy 
of  a  cash  payment  of  the  premium  did  not 
estop  the  insured  from  showing  that  such 
payment  has  been  made  in  fact  by  a  note 
which  had  not  been  met.  Contra,  Roberts  v. 
Security  Co.,  [1897]  1  Q.  B.  Ill,  66  L.  J. 
Q.  B.  119,  75  L.  T.  Rep.  N.  S.  531,  45  Wkly. 
Rep.  214,  where  such  a  recital  was  held  a 
waiver  of  the  condition,  although  the  policy 
remained  in  the  possession  of  the  insurer,  the 
insured  being  always  ready  to  pay  the 
premium.  To  the  same  effect  see  Home  Ins. 
Co.  V.  Gilman,  112  Ind.  7,  13  N.  E.  118; 
Gaysville  Mfg.  Co.  r.  Phoenix  Mut.  F.  Ins. 
Co.,  67  N.  H.  457,  36  Atl.  367.  The  con- 
dition was  held  waived  in  Mass6  v.  Hochelaga 
Mut.  Ins.  Co.,  22  L.  C.  Jur.  124,  1  Montreal 
Leg.  N.  338.  The  civil  code  of  California 
enacts  the  last-mentioned  rule.  See  Palmer 
V.  Continental  Ins.  Co.,  132  Cal.  68,  64  Pac. 
97,  (1900)  61  Pac.  784.  And  see  infra,  VI, 
E,  1,  b,    (IV). 

If  no  premium  has  been  agreed  upon,  but 
the  insurer  has  assumed  the  risk,  the  insured 
must  pay  at  a  reasonable  rate  for  the  protec- 
tion received.  J.  C.  Smith,  etc.,  Co.  v. 
Prussian  Nat.  Ins.  Co.,  68  N.  J.  L.  674,  54 
Atl.  458.  Contra,  Rolker  v.  Great  Western 
Ins.  Co.,  2  Sweeny  (N.  Y.)  275. 

Who  may  pay. —  One  to  whom  by  its  terms 
a  fire-insurance  policy  taken  out  by  another 
is  made  payable  has  the  right  to  pay  the  re- 
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newal  premium  for  the  one  to  whom  it  was 
issued,  on  the  latter's  failure  to  make  such 
payment.  Meehler  «.  Phoenix  Ins.  Co.,  38 
Wis.  665. 

Consideration. —  The  agreement  of  an  agent 
of  an  insurance  company  to  issue  a  policy  ia 
sufficient  consideration  for  a  note  given  for 
the  premium.  American  Ins.  Co.  v.  Mc- 
Whorter,  78  Ind.   136. 

57.  Belleville  Mut.  Ins.  Co.  v.  Van  Winkle, 

12  N.  J.  Eq.  333. 

58.  Home  Ins.  Co.  v.  Gilman,   112  Ind.  7, 

13  N.  E.  118;  Watertown  Agricuftural  Ins. 
Co.  V.  Montague,  38  Mich.  548,  31  Am.  Rep. 
326;  State  Ins.  Co.  v.  Hale,  1  Nebr.  (Unoff.) 
191,  95  N.  W.  473;  Healy  17.  Pennsylvania  Ins. 
Co.,  50  N.  Y.  App.  Div.  327,  63  N.  Y.  Suppl. 
1055.  Contra,  Union  Bldg.  Assoc,  v.  Rock- 
ford  Ins.  Co.,  83  Iowa  647,  49  N.  W.  1032,  32 
Am.  St.  Rep.  323,  14  L.  R.  A.  248.  And  see 
infra,  VI,  E,  1,  b,  (m). 

59.  See  cases  cited  infra,  this  and  succeed- 
ing notes. 

Bond  to  pay  premium  see  Bonds,  5  Cye.  849 
note  80. 

In  property. —  Payment  may  be  accepted  in 
property  unless  the  transaction  is  vitiated  by 
fraud.  Folb  v.  Firemen's  Ins.  Co.,  133  N.  C. 
179,  45  S.  E.  547. 

Set-off.— ^  A  set-off  held  by  the  insured 
against  the  insurer  and  due  prior  to  the  loss 
will  operate  as  a  payment.  Union  Ins.  Co.  v. 
Greenleaf,  64  Me.  'l23;  Walker  v.  Metro- 
politan Ins.  Co.,  56  Me.  371.  The  maker  may 
test  the  legality  of  the  transfer  of  a  note  as 
against  the  transferee  in  order  to  avail  him- 
self of  a  set-off  against  the  insurer.  Litch- 
field V.  Dyer,  46  Me.  31 ;  Marsh  v.  North- 
western Nat.  Ins.  Co.,  16  Fed.  Cas.  No.  9,118, 
3  Biss.  351. 

60.  By  check. —  Acceptance  of  the  check 
of  the  insured  by  the  company's  agent 
amounts  to  pavment.  Tavloe  v.  Merchants 
P.  Ins.  Co.,  9  How.  (U.  S.)  390,  13  L.  ed. 
187,  holding  that  the  mere  putting  a  letter  in 
the  mail  containing  a  check,  the  same  being 
done  pursuant  to  agreement,  was  a  sufficient 
payment.  And  see  Malletee  v.  British-Ameri- 
can Assur.  Co.,  91  Md.  471,  46  Atl.  1005. 

But  a  check  unaccepted  by  the  insurer,  and 
for  the  payment  of  which  the  insured  has  not 
a  large  enough  cash  balance  in  bank,  is  not  a 
sufficient  payment.  Walls  v.  Home  Ins.  Co., 
114  Ky.  611,  71  S.  W.  650,  24  Ky.  L.  Rep. 
1452,   102  Am.   St.  Rep.   298. 

61.  By  note. —  The  note  of  the  insured  ac- 
cepted by  the  company's  agent  constitutes 
payment.  Farmers',  etc.,  Ins.  Co.  v.  Wiard, 
59  Nebr.  451,  81  N.  W.  312;  Tooker  v.  Se- 
curity Trust  Co.,   165  N.  Y.  608,  58   N.  E. 
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b.  Payment  by  Insurer's  Agent.  As  the  payment  of  the  premium  in  cash 
may  be  waived  by  an  agent  authorized  to  deUver  policies  and  receive  payment, 
an  agreement  between  the  insured  and  the  agent  that  the  latter  will  be  responsible 
to  the  company  for  the  amount  and  hold  the  insured  as  his  personal  debtor 
amounts  to  such  a  payment  that  the  insured's  rights  under  the  policy  immediately 
vest.^^  This  is  true  a  fortiori  if  the  company  has  actually  accepted  the  agent's 
credit,  for  it  is  a  waiver  of  the  requirement  of  cash  payment  by  the  insured.^ 
If  the  agent  is  the  personal  debtor  of  the  insured  and  agrees  to  pay  the  debt  by 
payment  of  the  premium,  this  has  been  held  to  constitute  such  payment  that  the 
insured  is  protected  in  the  absence  of  fraud.*^ 


1093;  Little  v.  Eureka  Ins.  Co.,  5  Ohio  Deo. 
(Reprint)  285,  4  Am.  L.  Rec.  228;  Hughes 
V.  Farmers'  Ins.  Co.,  4  Ohio  Dec.  (Reprint) 
412,  2  Clev.  L.  Rep.  125.  It  is  not  essential 
that  the  note  should  have  been  actually  ex- 
ecuted in  order  that  the  risk  should  attach, 
if  there  was  an  agreement  that  it  should  be 
made.  Warren  v.  Ocean  Ins.  Co.,  16  Me.  439, 
33  Am.  Dec.  674;  Commercial  Mut.  M.  Ins. 
Co.  I'.  Union  Mut.  Ins.  Co.,  19  How.  (U.  S.) 
318,  15  L.  ed.  636.  When  the  insurer's  agent 
executed  a  note  in  the  insured's  name  of 
which  the  latter  had  no  knowledge,  an  ac- 
ceptance by  him  of  a  policy  without  reading 
which  recited  that  he  had  given  his  note  was 
held  a  ratification.  Monitor  Mut.  F.  Ins.  Co. 
V.  Buffum,  115  Mass.  343.  In  Merchants', 
etc.,  Ins.  Co.  v.  Maguire,  1  Mo.  App.  223,  the 
insured  was  held  estopped  to  deny  the  right 
of  the  agent  to  increase  the  amount  of  his 
note  when  he  authorized  the  agent  to  in- 
crease the  amount  of  his  insurance.  If  the 
statute  under  which  the  insurance  company 
exists  requires  a  payment  in  cash,  payment 
by  note  is  insufBcient.  State  v.  Moore,  48 
Nebr.  870,  67  N.  W.  876.  If  the  policy  pro- 
vides that  the  note  is  accepted  as  payment 
only  until  -maturity,  and  that  if  not  paid  at 
that  time  the  policy  shall  be  suspended  until 
the  note  be  paid,  the  insured  cannot  recover 
for  a  loss  arising  after  the  maturity  of  the 
note  and  while  it  remains  unpaid.  Conti- 
nental Ins.  Co.  V.  Dorman,  125  Ind.  189,  25 
N.  E.  213;  McGugan  v.  Manufacturers,  etc., 
Mut.  F.  Ins.  Co.,  29  U.  C.  C.  P.  494.  If  the 
note  be  accepted  as  absolute  payment,  how- 
ever, the  non-payment  of  the  same  at  ma- 
turity will  not  invalidate  the  insurance. 
Anchor  Mar.  Ins.  Co.  v.  Corbett,  9  Can. 
Sup.  Ct.  73;  Compagnie  d' Assurance  de  Cul- 
tivateurs  v.  Grammon,  24  L.  C.  Jur.  82. 

Such  is  the  customary  method  in  mutual 
companies.  Belleville  Mut.  Ins.  Co.  v.  Van 
Winkle,  12  N.  J.  Eq.  333.  See  also  infra, 
V,  B,    1. 

62.  Fireman's  Fund  Ins.  Co.  v.  Pekor,  106 
Ga.  1,  31  S.  E.  779;  Mechanics',  etc.,  Ins.  Co. 
c.  Mutual  Real  Estate,  etc.,  Assoc,  98  Ga. 
262,  25  S.  E.  457;  Home  Ins.  Co.  v.  Gilman, 
112  Ind.  7,  13  N.  E.  118;  Lungstrass  v.  Ger- 
man Ins.  Co.,  57  Mo.  107;  Jones  v.  ^tna 
Ins;  Co.,  13  Fed.  Cas.  No.  7,453'.  Contra, 
Dunham  v.  Morse,  158  Mass.  132,  32  N.  E. 
1116,  35  Am.  St.  Rep.  473. 

When  the  agent  actually  advances  the  pre- 
mium and  takes  the  note  of  the  insured  in  re- 
payment   the    company    cannot    dispute    its 


liability.     Home  Ins.  Co.  v.  Curtis,  32  Mich. 
402. 

Rights  of  agent  against  insured. —  The 
agent  advancing  premiums  is  entitled  to  re- 
cover all  sums  so  advanced  as  money  paid  out 
and  expended  (Cobb  v.  Keith,  110  Ala.  614, 
18  So.  325;  Waters  v.  Wandless,  (Tex.  Civ. 
App.  1896)  35  S.  W.  184),  or  on  the  principle 
of  subrogation  (Gillett  v.  Insurance  Co.  of 
North  America,  39  111.  App.  284)  ;  and  he 
has  a  lien  on  the  policy  therefor,  whenever 
it  comes  into  his  hands  unless  he  has  aban- 
doned the  same  ( Spring  v.  South  Carolina  Ins. 
Co.,  8  Wheat.  (U.  S.)  268,  5  L.  ed.  614). 
He  is  not  the  proper  party  to  a  suit  to  compel 
the  insured  to  pay  premiums  due  on  the 
policy.  Ross  v.  Rubin,  25  Misc.  (N.  Y.)  479, 
54  N.  Y.  Suppl.  1036;  Lounsbury  v.  Duckrow, 
22  Misc.  (N.  Y.)  434,  50  N.  Y.  Suppl.  927. 
Such  a  debt  is  one  subject  to  garnishment. 
Peterson  v.  Herber,  75  Minn.  133,  77  N.  W. 
418. 

63.  White  v.  Connecticut  F.  Ins.  Co.,  120 
Mass.  330 ;  Wytheville  Ins.,  etc.,  Co.  v.  Teiger, 
90  Va.  277,  18  S.  E.  195;  Bank  i;.  Farmville 
Ins.,  etc.,  Co.,  2  Fed.  Cas.  No.  838,  1  Hughes 
290.  But  it  was  held  in  Van  Wert  r.  St. 
Paul  F.  &  M.  Ins.  Co.,  90  Hun  (N.  Y.)  465, 
36  N.  Y.  Suppl.  54,  that  a  transaction  be- 
tween a  fire-insurance  company  and  its 
agent  without  the  knowledge,  consent,  or 
ratification  of  the  insured,  whereby  the  agent 
is  'charged  with  the  premium  due  on  the 
policy,  is  not  a  payment  of  the  premium  that 
will  inure  to  the  benefit  of  the  insured.  As 
to  the  right  of  the  insurer  to  appropriate 
sums  sent  to  it  by  an  agent  and  apply  the 
same  to  the  agent's  personal  indebtedness, 
when  the  same  were  sent  to  it  without  a 
specific  designation  of  what  payment  was  in- 
tended to  be  made  thereby,  the  sums  repre- 
senting premiums  received  on  renewals,  see 
Kirkpatriek  v.  South  Australian  Ins.  Co.,  11 
App.  Cas.  177. 

64.  Home  Ins.  Co.  v.  Gilman,  112  Ind.  7, 
13  N.  E.  118;  Huggins  Cracker,  etc.,  Co.  v. 
People's  Ins.  Co.,  41  Mo.  App.  530;  Phoenix 
Ins.  Co.  V.  Meier,  28  Nebr.  124,  44  N.  W.  97; 
Wooddy  V.  Old  Dominion  Ins.  Co.,  31  Gratt 
(Va.)  362,  31  Am.  Rep.  732.  See  also  Her- 
ring V.  American  Ins.  Co.,  123  Iowa  533,  99 
N.  W.   130. 

But  the  insured  is  not  justified  in  paying 
a  private  debt  of  the  agent  in  lieu  of  the 
premium  upon  the  agent's  assurance  that  he 
has  advanced  the  premium.  Clingerman  v. 
Pheasant,  18  Pa.  Co.  Ct.  203. 
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608     [19  Cye.J 


FIBE  INSURANCE 


e.  Payment  to  Insurer's  Agent.  Payment  to  the  agent  of  the  insurer 
authorized  to  receive  the  same  is  equivalent  to  payment  to  the  insurer,*^  and  the 
policy  has  its  inception  from  the  instant  such  payment  is  made.*^  And  it  is  no 
defense  to  the  company  that  the  agent  has  not  remitted  at  all,  or  that  remittance 
has  not  been  made  until  after  the  loss.*'  Although  the  policy  provides  that  pay- 
ment shall  be  at  the  home  office,  it  is  sufficient  if  made  to  a  qualified  agent ;  ^ 
but  such  a  payment  is  not  sufficient  if  the  insurer  expressly  notifies  the  insured 
that  no  agent  is  qualified  to  receive  it.*'  It  must  of  course  appear  that  the  person 
acting  as  the  recipient  of  the  money  was  actually  the  agent  of  the  insurer  and 
authorized  to  collect  for  it.™  If  the  insurer  has  intrusted  the  policy  to  its  agent 
for  delivery  to  the  insured,  and  the  latter  in  reliance  thereon  has  paid  the 
premium  to  such  agent,  the  insurer  cannot  be  heard  to  say  that  such  agent  has 
not  authority  to  collect."     The  effect  of  a  stipulation  contained  in  a  policy  that 


The  taking  of  clothing  by  an  agent  of  a 

fire-insurance  company  in  part  payment  of 
the  premium  of  a  policy  was  held  a  fraud  on 
the  company  in  Polb  v.  Firemen's  Ins.  Co.,  133 
N.  C.  179,  45  S.  E.  547.  Compare  also 
Sebring  v.  Hazard,  128  Mich.  330,  87  N.  W. 
257. 

The  acceptance  by  the  agent  of  the  respon- 
sibility of  a  third  person  is  sufficient,  if  the 
premium  be  not  required  to  be  paid  in  cash. 
Bennett  r.  Maryland  P.  Ins.  Co.,  3  Fed.  Cas. 
No.  1,321,  14  Blatchf.  422. 

65.  Delaware. —  Mauck  v.  Merchants',  etc.", 
F.  Ins.  Co.,  4  Pennew.  325,  54  Atl.  952. 

Illinois. —  Sun  Mut.  Ins.  Co.  v.  Saginaw 
Barrel  Co.,  114  III.  99,  29  N.  E.  477. 

Kentucky. —  Blackerby  v.  Continental  Ins. 
Co.,  83  Ky.  574;  Chenowith  v.  Phoenix  Ins. 
Co.,  12  Ky.  L.  Rep.  232. 

Maryland. — American  F.  Ins.  Co.  v.  Brooks, 
83  Md.  22,  34  Atl.  373. 

New  Hampshire. —  Estes  v.  Home  Manu- 
facturers', etc.,  Mut.  Ins.  Co.,  67  N.  H.  462, 
33  Atl.  515. 

New  York. —  Bini  v.  Smith,  36  N.  Y.  App. 
Div.  463,  55  N.  Y.  Suppl.  842;  And63  F.  Ins. 
Co.  V.  Loehr,  6  Daly  105. 

Pennsylvania. —  Pennsylvania  Ins.  Co.  v. 
Carter,  8  Pa.  Cas.  191,  11  Atl.  102. 

Virginia. —  Wytheville  Ins.,  etc.,  Co.  v. 
Teiger,  90  Va.  277,  18  S.  E.  195. 

tfnited  Stages. — Ide  r.  Phoenix  Ins.  Co.,  12 
Fed.  Cas.  No.  7,001,  2  Biss.  333. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  396 
et  seq. 

66.  Hallock  v.  Commercial  Ins.  Co.,  26 
N.  J.  L.  268. 

67.  Chase  f.  Hamilton  Mut.  Ins.  Co.,  22 
Barb.  (N.  Y.)  527;  Perkins  v.  Washington 
Ins.  Co.,  4  Cow.  ( N.  Y. )  645 ;  Palm  v.  Medina 
County  Mut.  F.  Ins.  Co.,  20  Ohio  529 ;  Riley 
V.  Commonwealth  Mut.  F.  Ins.  Co.,  110  Pa. 
St.  144,  1  Atl.  528;  Gardner  r.  Home,  etc., 
Assur.  Co.,  2  Nova  Scotia  Dee.  204. 

The  insured  is  not  chargeable  with  any  de- 
fault of  the  agent  in  conforming  to  the  rules 
of  the  insurer.  East  v.  Prudential  Ins.  Co., 
11  N.  Y.  App.  Div.  190,  42  N.  Y.  Suppl.  584. 

68.  Pulaski  Mut.  F.  Ins.  Co.  r.  Dawson, 
87  111.  Aop.  514 ;  Perkins  v.  Washington  Ins. 
Co..  4  Cow.    (N.  Y.)   645. 

But  the  insured,  paying  a  premium  note 
payable  at  the  home  office,  to  an  agent  not  in 
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the  possession  of  the  same,  assumes  the  bur- 
den of  showing  authority  on  the  part  of  the 
agent  to  receive  the  money.  Long  Creek  Bldg. 
Assoc.  V.  State  Ins.  Co.,  29  Dreg.  569,  46  Pac. 
366. 

69.  Long  Creek  Bldg.  Assoc,  v.  State  Ins. 
Co.,  29  Oreg.  569,  46  Pac.  366. 

70.  In  the  following  cases  such  person  was 
held  not  so  authorized.  Wilber  v.  Williams- 
burgh  City  F.  Ins.  Co.,  122  N.  Y.  439,  25 
N.  E.  926;  Lounsbury  v.  Duckrow,  22  Misc. 
(N.  Y.)  434,  50  N.  Y.  Suppl.  927;  Pottsville 
Mut.  F.  Ins.  Co.  V.  Minnequa  Springs  Imp. 
Co.,  100  Pa.  St.  137. 

Efiect  of  appointment  of  receiver. —  In  Rice 
V.  Barnard,  127  Mass.  241,  the  authority  of 
the  agent  to  receive  the  payment  of  premiums 
was  held  not  to  be  revoked  by  an  interlocutory 
decree  against  the  company  appointing  a  re- 
ceiver with  power  to  continue  its  business 
and  enjoining  the  company's  ofScers  and 
agents  from  receiving  and  disposing  of  the 
company's  property. 

If  the  payment  has  been  made  to  one  who 
was  known  by  plaintiff  not  to  be  authorized 
to  accept  payment  for  the  insurer,  such  pay- 
ment by  the  insured  and  not  received  by  the 
company  and  accepted  by  it  as  a  payment  is 
of  no  avail.  More  v.  New  York  Bowery  F. 
Ins.  Co.,  130  N.  Y.  537,  29  N.  E.  757. 

It  is  immaterial  that  the  money  was  paid 
to  one  not  authorized  to  receive  it,  provided 
that  it  ultimately  reached  the  insurer,  the 
channel  being  wholly  immaterial.  Weisman 
V.  Commercial  F.  Ins.  Co.,  3  Pennew.  (Del.) 
224,  50  Atl.  93. 

71.  It  is  estopped  because  it  has  intrusted 
the  agent  with  the  indicia  of  the  right  to  re- 
ceive payment.  Of  two  innocent  parties  that 
one  must  stand  the  loss  which  has  made  it 
possible  for  the  loss  to  occur. 

Illinois. — ^Lycoming  F.  Ins.  Co.  v.  Ward,  90 
111.  545 ;  Gosch  v.  State  Mut.  F.  Ins.  Assoc, 
44  111.  App.  263. 

Louisiana. —  Michael  v.  Nashville  Mut.  Ins. 
Co.,  10  La.  Ann.  737. 

New  Eampshire. —  Gaysville  Mfg.  Co.  v. 
Phffinix  Mut.  F.  Ins.  Co.,  67  N.  H.  457,  86 
Atl.  367. 

New  Jersey. —  Carson  v.  Jersey  City  Ins. 
Co.,  43  N.  J.  L.  300,  39  Am.  Rep.  584. 

New  York. —  Greenwich  Ins.  Co.  v.  Union 
Dredging  Co.,  14  Daly  237,  8  N.  Y.  St.  352. 
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«vei7  insurance  agent  or  other  person  forwarding  applications  or  receiving  pre- 
iniu  ins  is  the  agent  of  the  applicant  is  regarded  differently  in  different  jurisdictions.™ 

3.  Return  OF  Premiums  Paid  —  a.  Unearned  Premiums.  Inasmuch  as  the  con- 
sideration for  the  paytnent  of  the  premium  is  the  carrying  of  a  risk  by  the 
insurer,  if  the  risk  did  not  attach,  and  in  consequence  the  risk  was  never  actually 
carried  by  the  insurer,  tbere  has  been  a  failure  of  consideration  and  the  insured 
is  entitled  to  a  return  of  his  consideration  paid,  namely,  the  premium."!'  If,  how- 
ever, the  risk  has  once  attached,  even  for  a  moment,  although  the  policy  may  be 
afterward  forfeited,  the  insured  is  not  entitled  to  a  return  of  the  premium  he 
has  paid.''* 

b.  When  Policy  Becomes  Void.  Fraud  and  misrepresentation  in  obtaining 
insurance  are  a  good  defense  to  an  action  brought  by  an  insured  for  a  return  of 
the  premium.'^     If  the  insured  has  elected  to  treat  a  policy  as  void  for  breach  of 


Permsylvania, —  Lebanou  Mut.  Ins.  Co.  v. 
Jlrl),  112  Pa.  St.  149,  4  Atl.  8;  Pennaylvania 
Ins.  Co.  V.  Carter,  8  Pa.  Cas.  191,  11  Atl. 
102. 

United  States. —  Cahill  v.  Andes  Ins.  Co., 
4  Fed.  Cas.  No.  2,289,  5  Biss.  211. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  396 
et  seq. 

Mere  authority  to  deliver  policies  does  not 
carry  with  it  the  authority  to  receive  payment 
upon  a  note  given  for  the  premium.  Long 
Creek  Bldg.  Assoc,  i'.  State  Ins.  Co.,  29  Oreg. 
569,  46  Pae.  366. 

72.  See  eases  cited  infra,  this  note. 

That  payment  to  the  agent  protected  the 
insured  despite  such  a  stipulation  of  the 
policy  see  Carson  i\  Jersey  City  Ins.  Co.,  43 
N.  J.  L.  300,  39  Am.  Rep.  584;  Greenwich 
Ins.  Co.  V.  Union  Dredging  Co.,  14  Daly 
(N.  Y.)  237,  8  N.  Y.  St.  352;  Kelly  v.  Lon- 
don, etc.,  F.  Ins.  Co.,  1  Cab.  &  E.  47.  In 
Ohio  the  same  result  is  reached  by  statute, 
for  a  construction  of  which  see  Central  Ohio 
Ins.  Co.  V.  Lake  Erie  Provision  Co.,  13  Ohio 
Cir.  Ct.  661,  7  Ohio  Cir.  Deo.  562.  That  the 
agent  of  the  company  was  not  appointed  as 
such  in  writing  as  the  policy  required  before 
payment  could  be  made  to  him  was  held  im- 
material in  Arthurholt  v.  Susquehanna  Mut. 
P.  Ins.  Co.,  159  Pa.  St.  1,  28  Atl.  197,  39 
Am.  St.  Rep.  659,  when  it  appeared  that  he 
was  in  fact  the  agent.  Compare  Pennsyl- 
vania Ins.  Co.  V.  Carter,  8  Pa.  Cas.  191,  11 
Atl.  102. 

Upholding  this  stipulation  and  considering 
the  applicant's  agent  as  a  representative  of 
the  insured  and  not  of  the  insurer  see  Mulrey 
V.  Shawmut  Mut.  F.  Ins.  Co.,  4  Allen  (Mass.) 
116,  81  Am.  Dec.  689;  Peoria  Sugar  Refinery 
V.  Susquehanna  Mut.  F.  Ins.  Co.,  20  Fed.  480, 
where  the  payment  to  the  agent  was  not  a 
payment  to  the  insurer.  The  same  thing 
was  held  in  Citizens'  F.  Ins.  Co.  v.  Swarts,  21 
Misc.  (N.  Y.)  671,  47  N.  Y.  Suppl.  1107, 
when  the  broker  had  no  indicia  of  authority 
for  collecting  the  premium. 

73.  Iowa. —  Waller  v.  Northern  Assur.  Co., 
■U  Iowa  101,  19  N.  W.  865. 

Kentucky. —  Archer  v.  National  Ins.  Co.,  2 
Bush  226;  Lynn  v.  Burgoyne,  13  B.  Mon.  400. 

Massachusetts. —  Toppan  v.  Atkinson,  2 
Mass.  365. 

New  York. — Waddington  v.  United  Ins.  Co., 
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17  Johns.  23;  Elbers  v.  United  Ins.  Co.,  16 
Johns.  128;  Steinback  v.  Rhinelander,  3 
Johns.  Cas.  269. 

Tennessee. — Jones  v.  Insurance  Co.  of  North 
America,  90  Tenn.  604,  18  S.  W.  260,  25  Am. 
St.  Rep.  706. 

Wisconsin. —  De  Wolf  v.  Washington,  119 
Wis.  554,  97  N.  W.  220. 

United  States. — ■  Clark  v.  Manufacturers 
Ins.  Co.,  8  How.  235,  12  L.  ed.  1061. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  457 
et  seq. 

The  surplus  of  an  assessment  made  by  a 
solvent  mutual  insurance  company  is  to  be 
divided  among  its  members.  Lycoming  F. 
Ins.  Co.  V.  Buck,  1  Luz.  Leg.  Reg.  (Pa.)  351. 
See  also  Sullivan  v.  Massachusetts  Mut.  F. 
Ins.  Co.,  2  Mass.  318. 

74.  Dakota. —  St.  Paul  P.  &  M.  Ins.  Co.  v. 
Coleman,  6  Dak.  458,  43  N.  W.  693,  6  L.  R.  A. 
87. 

Indiana. — Continental  L.  Ins.  Co.  v.  Houser, 
89  Ind.  258. 

Kentucky. —  Phoenix  Ins.  Co.  V.  Stevenson, 
78  Ky.  150. 

New  York. —  Hendricks  v.  Commercial  Ins. 
Co.,  8  Johns.  1 ;  Howland  v.  Commercial  Ins. 
Co.,  Anth.  N.  P.  42. 

Ohio. —  Hicks  V.  Merchants',  etc.,  Ins.  Co., 
I  Ohio  Dec.  (Reprint)  374,  8  West.  L.  J.  416. 

Canada. —  Hawke  v.  Niagara  Dist.  Mut.  F. 
Ins.  Co.,  23  Grant  Ch.    (U.  C.)    139. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  457 
et  seq. 

Right  to  surrender. —  It  must  be  borne  in 
mind  that  statutes  in  some  states  and  pro- 
visions in  many  policies  reserve  to  the  in- 
sured the  right  to  terminate  the  insurance 
and  recover  the  unearned  premiums.  See  , 
infra,  X,  B.  See  also  Colby  v.  Cedar  Rapids 
Ins.  Co.,  (Iowa  1884)  19  N.  W.  891;  Farm- 
ers' Mut.  Ins.  Co.  V.  Phoenix  Ins.  Co.,  65 
Nebr.  14,  90  N.  W.  1000,  95  N.  W.  3;  Farm- 
ers' Mut.  Ins.  Co.  V.  Home  F.  Ins.  Co.,  54 
Nebr.  740,  74  N.  W.  1101.  When  a  policy- 
holder exercises  such  an  option  the  short 
rate  is  to  be  determined  without  regard  to 
the  reason  of  the  termination,  which  in  this 
case  was  the  insolvency  of  the  company.  In- 
surance Commissioner  v.  People's  F.  Ins.  Co., 
68  N.  H.  51,  44  Atl.  82. 

75.  If  the  insured  by  deception  and  false 
pretenses  induced  the  insurer  to  take  a  risk 
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condition  providing  for  a  forfeiture,  the  insured  has  no  claim  on  tlie  insurer  for 
any  unearned  premium.''^  On  the  other  hand,  if  the  insurer  or  its  figent  has 
induced  the  insured  to  take  out  the  policy  by  false  representations,  the  insured 
can  at  any  time  rescind  the  contract  and  recover  back  his  premiums."  If  the 
insured  has  reserved  the  right  to  rescind  the  contract  should  the  policy  on  due 
consideration  prove  unsatisfactory,  liis  right  to  recover  the  premiums  paid  above 
the  short  rates,  or  to  recover  a  note  in  its  entirety  given  for  the  premium,  rests 
upon  the  contract  so  made.''^  If  the  risk  attached  only  in  part  to  the  subject- 
matter  of  the  insurance,  and  the  contract  is  severable,  there  may  be  a  return  of 
the  premium  as  to  that  part  as  to  which  the  consideration  has  failed.^' 

e.  Nature  of  Action  to  Recover.  An  action  to  recover  premiums  is  not  an 
action  on  the  policy,  but  a  distinct  and  separate  proceeding,  supportable  on 
principles  of  quasi-contract,^"  and  thus  is  not  barred  by  a  provision  in  the 
policy  that  all  actions  thereon  must  be  brought  within  a  specilied  time.^' 

d.  To  Whom  Returnable.  Where  a  premium  was  properly  returnable  pay- 
ment should  be  made  to  the  insured  or  to  his  authorized  agent.^^ 


which,  had  the  truth  been  discovered,  he 
would  have  refused,  no  recovery  of  premiums 
is  permitted.  Friesmuth  v.  Agawam  Mut.  F. 
Ins.  Co.,  10  Cush.  (Mass.)  587;  Hoyt  r.  Gil- 
man,  8  Mass.  336;  Himely  v.  South  Carolina 
Ins.  Co.,  1  Mill  (S.  C.)  154,  12  Am.  Dec. 
623;  Schwartz  v.  U.  S.  Insurance  Co.,  21 
Fed.  Cas.  No.  12,505,  3  Wash.  170.  It  was, 
however,  held  in  Mulvey  r.  Gore  Dist.  Mut. 
F.  Assur.  Co.,  25  U.  C.  Q.  B.  424,  tliat  where 
plaintiff  untruly  represented  the  building  as 
furnished  with  a  brick  chimney,  the  policy 
never  attached  and  he  might  therefore  recover 
back  his  premium. 

Where  there  is  no  actual  fraud,  the  insured 
is  entitled  to  a  return  of  the  premium  in 
ease  the  policy  becomes  void  by  a  failure  of 
the  warranty.  Delavigne  v.  United  Ins.  Co., 
1  Johns.  Cas.   (N.  Y.)   310. 

76.  Jackson  v.  Millspaugh,  103  Ala.  175, 
15  So.  576 ;  Home  F.  Ins.  Co.  v.  Kuhlman,  58 
Nebr.  488,  78  N.  W.  936,  76  Am.  St.  Eep. 
111. 

Sale  of  property. —  If  the  policy  gives  the 
insured  the  right  on  certain  conditions  to 
recover  premiums  paid,  in  case  the  property 
insured  be  sold,  it  is  only  on  such  conditions 
that  a  return  may  be  enforced.  Colby  v. 
Cedar  Eapids  Ins.  Co.,  66  Iowa  577,24N.  W. 
54,  (Iowa  1884)  19  N.  W.  891;  Edwards  v. 
Franklin  F.  Ins.  Co.,  3  Wkly.  Notes  Cas. 
(Pa.)  241.  But  where  a  policy  provided  that 
it  should  terminate  on  the  commencement  of 
mortgage  foreclosure  proceedings,  on  the  com- 
mencement of  such  proceedings,  the  insured 
was  held  entitled  to  the  return  of  a,  ratable 
proportion  of  the  premium.  Hayes  v.  TJ.  S. 
Fire  Ins.  Co.,  132  N.  C.   702,  44  S.  E.  404. 

Payment  after  avoidance. —  A  party  to 
whom  a  policy  of  insurance  has  been  issued 
is  entitled  to  recover,  under  the  money  counts 
of  a  declaration,  the  amount  of  the  assess- 
ments with  interest,  which  have  been  paid 
and  received  without  the  knowledge  that  the 
policy  had  been  avoided.  Hazard  v.  Franklin 
Mut.  F.  Ins.  Co.,  7  R.  I.  429. 

Payment  after  destruction  of  property. — 
One  who  pays  insurance  premiums  knowing 
that  the  insured  property  has  been  destroyed 
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cannot  recover  them.  But,  if  at  the  time  of 
payment  he  has  no  information  as  to  the 
destruction  of  the  property  or,  if  having  such 
information,  he  communicates  it  fully  to  the 
agent  of  the  company,  he  may  then  recover 
back  the  amount  so  paid.  Eeese  v.  Delaware 
Mut.  Ins.  Co.,  3  Leg.  &  Ins.  Rep.   (Pa.)    83. 

77.  Clark  v.  Manufacturers  Ins.  Co.,  8 
How.  (U.  S.)  235,  12  L.  ed.  1061. 

78.  Jacoway  r.  German  Ins.  Co.,  49  Ark. 
320,  5  S.  W.  339. 

But  where  insurance  was  effected  on  con- 
dition that  if  it  had  already  been  effected 
abroad  a  certain  proportion  of  the  premium 
was  to  be  returned,  it  was  not  a  matter  en- 
titling the  insured  to  a,  return  of,  the  pre- 
mium, that  insurance  had  been  made  abroad 
after  the  date  of  the  insurance  here.  New 
York  Ins.  Co.  v.  Thomas,  3  Johns.  Cas. 
(N.  Y.)    1. 

Upon  the  right  of  the  insured,  under  statute 
or  right  reserved  in  policy,  to  surrender  his 
policy  and  to  receive  the  unearned  premium 
thereon  after  paying  the  "  short  rates "  see 
infra,  X,  B,  4,  b. 

79.  Finney  v.  Warren  Ins.  Co.,  1  Mete. 
(Mass.)     16,    35    Am.    Dec.    343;    Waters    v. 

Allen,  5  Hill  (N.  Y.)  421;  Howland  v.  Com- 
mercial Ins.  Co.,  Anth.  N.  P.  (N.  Y.)  42; 
Hayes  v.  U.  S.  Fire  Ins.  Co.,  132  N.  C.  702, 
44  S.  E.  404. 

Where  the  insured  has  paid  the  premium 
to  the  agent  of  the  company,  and  before  the 
agent  has  paid  over  the  same,  or  assumed 
any  liability  on  account  of  it,  the  company 
becomes  insolvent,  and  such  party  notifies  the 
agent  that  he  claims  the  money  and  does 
not  rely  on  the  policy  issued  to  him,  which 
is  worthless,  he  may  recover  back  the  pre- 
mium in  a  suit  against  the  agent,  even  though 
he  does  not  surrender  the  policy  until  after 
the  suit  is  brought.  Smith  v.  Binder,  75  111. 
492. 

80.  Hemmenway  «.  Bradford,  14  Mass.  121. 

81.  Waller  r.  Imperial  F.  Ins.  Co.,  64  Iowa 
101,  19  N.  W.  865;  McCallum  v.  National 
Credit  Ins.  Co.,  84  Minn.  134,  86  N.  W.  892. 

82.  Vanderslice  v.  Royal  Ins.  Co.,  13  Pa^ 
Super.  Ct.  455. 
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4.  Who  Liable  For — a.  Person  Fop  Whose  Benefit  Policy  Is  Procured.  Even 
though  a  person's  name  does  not  appear  in  the  application  for  insurance,  he  is 
liable  for  the  premiums  if  in  fact  he  was  the  principal,  although  the  policy  was 
procured  bj'  another.^ 

b.  Assignee  or  Mortgagee.  A  mere  covenant  in  a  policy  that  the  assignee 
thereof  shall  be  liable  for  the  premium  does  not  render  the  assignee  so  liable  to 
the  insurer  when  an  assignment  is  made ;  **  although,  as  between  the  assignor  and 
the  assignee,  such  a  provision  may  be  efiEectual.^  Where  a  trust  deed  or  mortgage 
provides  for  the  maintenance  of  insurance  on  the  policy  described  in  it,  a  clause 
in  the  policy  that  the  beneficiary  on  demand  shall  pay  the  same  amounts  to  a 
contract  on  the  part  of  the  beneficiary  to  pay  the  premium  if  the  mortgagee  fails 
to  do  so ;  ^'  but  a  mere  transfer  of  a  policy  by  way  of  collateral  security  throws 
upon  the  mortgagee,  in  the  absence  of  any  express  provision,  no  obligation  to 
pay  the  premiums.^ 

B.  Assessments  —  1.  Premium  Notes  —  a.  Use  and  Nature.  Companies  doing 
business  under  the  mutual  plan  provide  for  the  payment  of  sums  as  a  considera- 
tion for  carrying  the  risk  either  by  means  of  annual  or  stated  dues  or  by  assess- 
ments levied  ^er  capita  on  its  entire  membership  when  losses  occur,^'  or  by  means 
of  assessments  as  funds  are  needed  to.pay  the  insurer's  liabilities,  levied  on  notes'* 


If  the  insured  has  intrusted  his  policies  to 
a  broker,  assigning  them  in  blank,  the  insurer 
is  protected  if  it  pays  to  the  broker  on  the 
faith  of  the  assignment  without  notice  of 
his  fraud.  Vandersliee  v.  Royal  Ins.  Co.^  13 
Pa.  Super.  Ct.  455. 

A  mortgagee  assignee  of  a  policy  as  collat- 
eral security  is  entitled  to  the  premium  in 
case  he  has  not  realized  on  foreclosure,  enough 
to  satisfy  the  debt.  Rafsnyder's  Appeal,  88 
Pa.  St.  436. 

83.  Commonwealth  Ins.  Co.  v.  Smith,  3 
Whart.  (Pa.)  520.  See  Sun  Mut.  Ins.  Co. 
V.  Davis,  1  Rob.  (N.  Y.)  602,  where  the 
person  held  liable  was  a  prospective  partner, 
the  insurance  being  on  goods  belonging  jointly 
to  himself  and  the  party  named  in  the  policy 
as  beneficiary.  But  comporeNorthern  Assur. 
Co.  V.  Goelet,  31  Misc.  (N.  Y.)  361,  65  N.  Y. 
Suppl.  403. 

The  broker  is  a  mere  go-between  and  is 
not  liable  for  a  premiimi  of  insurance  not 
paid  to  him  unless  he  acts  under  a  (fei  credere 
commission.  Touro  v.  Cassin,  1  Nott  &  M. 
(S.  C.)    173,  9  Am.  Dec.  680. 

The  acceptance  of  a  policy  agreeing  to  pay 
assessments  in  addition  to  a  cash  premium 
is  equivalent  to  a  promise  to  pay  the  same. 
Whipple  V.  United  F.  Ins.  Co.,  20  R.  I.  260, 
38  Atl.  498. 

84.  Washington  Ins.  Co.  v.  Grant,  2  Pa. 
L.  J.  Rep.  308,  4  Pa.  L.  J.  88,  holding  that 
the  assignee's  liability  for  premiums  arises 
only  when  he  enters  into  a  contract  with 
the  insurer,  and  that  it  arises  from  the 
new  agreement.  It  was  said  in  Storms  v. 
Canada  Farmers'  Mut.  Ins.  Co.,  22  U.  C.  C.  P. 
75,  that  the  non-payment  of  a  cash  premium 
note  given  by  the  original  assured  cannot, 
after  assignment  assented  to  by  the  insurer, 
be  set  up  to  defeat  the  claim  of  the  assignee, 
he  not  having  been  aware  even  of  the  exist- 
ence of  the  note. 

85.  Sherman  v.  Fair,  2  Speers  (S.  C.)  647. 

86.  Boston  Safe  Deposit,  etc.,  Co.  v.  Thomas, 
59  Kan.  470,  53  Pac.  472;  St.  Paul  F.  &  M. 


Ins.  Co.  V.  Upton,  2  N.  D.   229,   50  N.  W.. 
702. 

Particularly  is  this  true  if  the  mortgagee 
expressly  requests  the  insurer  not  to  cancel, 
promising  himself  to  pay  if  the  mortgagor 
does  not,  and  the  insurer,  in  reliance  on  such 
promise,  fails  to  cancel.  This  is  an  inde- 
pendent agreement  and  not  a  mere  collateral 
contract  to  pay  the  debt  of  another.  Colby  v. 
Thompson,  16  Colo.  App.  271,  64  Pac.  1053. 

87.  Van  Duersen  v.  Scanlan,  8  Ohio  Dec. 
(Reprint)   362,  7  Cine.  L.  Bui.  188. 

88.  See,   generally.   Mutual   Benefit  In- 

SUEANCE. 

89.  Stock  notes. —  Some  mutual  companies 
are  permitted  by  their  charters  and  by-laws 
to  receive  from  their  members  notes  payable 
in  a  diflferent  manner  called  "  stock-notes " 
or  "  absolute  funds."  Such  notes  are  assess- 
able for  losses  accruing  otherwise  than  dur- 
ing the  maker's  membership  in  the  company. 
Long  Pond  Mut.  F.  Ins.  Co.  v.  Houghton,  6. 
Gray  (Mass.)  77;  Nashua  F.  Ins.  Co.  «. 
Moore,  55  N.  H.  48.  See  also  inpa,  V,  B,  5. 
They  are  not  merely  subject  to  ratable  as- 
sessment but  may  be  deemed  matured,  unless, 
otherwise  provided,  at  the  pleasure  of  the 
company.  Dana  v.  Munro,  38  Barb.  <N.  Y.) 
528.  A  company  organized,  however,  solely 
on  the  assessment  plan  is  not  permitted  to- 
receive  stock  notes.  Corey  v.  Sherman,  96 
Iowa  114,  64  N.  W.  828,  32  L.  R.  A.  514. 
Although  if  nothing  appears  in  either  charter 
01'  statute  limiting  the  mode  and  manner  ia 
which  the  company  may  do  business,  the 
issuance  of  policies  upon  either  the  stock  note 
(Continental  Fire  Assoc,  v.  Masonic  Temple 
Co.,  26  Tex.  Civ.  App.  139,  62  S.  W.  930),  or 
cash  premium  plan  (Davis  v.  Oshkosh  Up- 
holstery Co.,  82  Wis.  488,  52  N.  W.  771),  is. 
not  ultra  vires.  But  see  Bradford  v.  Mutual 
F.  Ins.  Co.,  112  Iowa  495,  84  N.  W.  693, 
where  a  mutual  company  was  held  incapable 
of  receiving  premiums.  If  a  mutual  com- 
pany be  permitted  to  issue  policies  in  retura 
for  stock  notes,  it  is  not  precluded  thereby 
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given  by  each  member  upon  entering  into  the  mutual  relationship,  as  an  evidence 
of  indebtedness.  The  amount  of  such  notes  is  the  maximum  that  any  member 
can  be  called  upon  to  pay,*'  and  assessments  are  to  be  levied  only  proportionally 
thereon  upon  all  the  members  of  the  company  at  the  time  of  the  loss.''  In  the 
absence  of  statutory  requirement  no  particular  form  is  necessary  to  constitute  a 
valid  note  for  this  purpose.^'  Such  a  note  payable  to  the  insurance  company  or 
"  the  treasurer  for  the  time  being  "  is  a,  good  note  for  the  company.''  While  the 
note  is  given  as  the  consideration  for  the  policy  and  in  such  a  sense  is  a  part  of  a 
single  transaction,  yet  in  an  action  on  the  note  it  has  been  held  that  the  policy  is 
not  admissible  in  evidence  to  vary  the  terms  of  or  to  insert  additional  provisions 
into  the  note,  unless  the  policy  be  expressly  referred  to  or  made  a  part  of  the 
note.'*  A  premium  note  is  transferable  like  any  other  note,  there  being  no  implied 
agreement  on  the  part  of  the  insurer  to  retain  it  until  due.'^ 

b.  Defenses  in  Suits  on  Premium  Notes  —  (i)  In  General?'^  That  a  loss  due 
defendant  on  a  policy  has  not  been  paid  is  a  defense  to  the  note."  The  insolvency 
of  a  mutual  company  is  a  defense  against  further  assessments  on  a  premium  note,*' 
but  not  against  sums  past  due ;  ^  nor  is  it  if  the  note  given  was  not  one  merely 
subjecting  the  maker  to  assessments  but  rendering  him  absolutely  liable.'  In 
making  an  assessment  upon  premium  notes,  amounts  paid  in  by  way  of  cash 
premiums  are  to  be  allowed  for.* 


from  issuing  policies  upon  its  fundamental 
mutual  assessment  plan.  Toll  v.  Whitney,  18 
How.  Pr.  (N.  y.)  161.  A  premium  note 
given  as  such  cannot  be  treated  as  a  stock 
note  by  the  company,  although  it  be  author- 
ized to  issue  policies  upon  the  latter  plan. 
Bell  V.  Shibley,  33  Barb.  (N.  Y.)  610.  See 
infra,  V,  B,  5. 

90.  Bangs  v.  Bailey,  37  Barb.  (N.  Y.)  630; 
Davis  V.  Oshkosh  Upholstery  Co.,  82  Wis. 
488,  52  N.  W.  771.     See  also"  infra,  V,  B,  4. 

91.  See  cases  cited  supra,  note  89. 

92.  Corey  v.  Sherman,  (Iowa  1894)  60 
N.  W.  232.  And  compare  Hyatt  v.  Whipple, 
37  Barb.   (N.  Y.)   595. 

93.  Gaytes  v.  Hibbard,  10  Fed.  Cas.  No. 
5,287,  5  Biss.  99. 

A  treasurer  of  a  mutual  insurance  company 
may  take  a  note  or  chattel  mortgage  securing 
it  to  himself  for  a  debt  due  the  company,  but 
it  is  preferable  to  make  it  to  the  company 
itself.     Brodie  v.  Buttan,  16  U.  C.  Q.  B.  207. 

94.  American  Ins.  Co.  c.  Gallahan,  75  Ind. 
168;  Mitchell  v.  American  Ins.  Co.,  51  Ind. 
396.  See  also  New  England  Mut.  F.  Ins.  Co. 
V.  Butler,  34  Me.  451;  Matten  v.  Lichten- 
walner,  6  Pa.  Super.  Ct.  575.  But  in  People's 
Mut.  F.  Ins.  Co.  V.  Clark,  12  Gray  (Mass.) 
165,  where  there  was  also  a  second  count  to 
the  declaration  inserted  upon  the  theory  of 
an  assumpsit,  there  being  also  a  count  upon 
the  note,  the  court  admitted  the  policy  in 
evidence.  In  Lovet  v.  Johnson,  2  Root 
(Conn.)  114,  the  note  being  expressed  to  be 
for  the  premium  on  an  insurance  policy,  the 
court  took  notice  of  a  stipulation  of  the 
policy  for  a  reduction  of  the  premium. 

Declarations  of  the  agent  of  the  company 
at  the  time  the  note  was  made  were  held 
admissible,  upon  the  theory  that  the  note  was 
received,  although  absolute  upon  its  face,  in 
connection  with  the  provisions  of  the  charter 
and  by-laws  of  the  company.  Mutual  Ben.  L. 
Ins.  Co.  1'.  Jarvis,  22  Conn.  133. 

95.  Furnlss  v.  Gilchrist,  1  Sandf.   (N.  Y.) 
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53.  Further  upon  the  question  of  transfer- 
ability see  Gore  Dist.  Mut.  Ins.  Co.  v.  Simons, 
13  U.  C.  Q.  B.  555,  where  it  was  held  that  a 
note  given  to  a  mutual  insurance  company  in 
respect  of  a  policy  was  negotiable. 

Defenses  available  against  the  transferee 
see  Lester  v.  Webb,  5  Allen  (Mass.)  569. 
See  also  Commercial  Paper. 

The  form  of  the  note  may  render  it  non- 
negotiable,  although  still  transferable  as  a 
chose  in  action;  but  the  fact  that  a  note 
bears  on  its  face  the  number  of  the  policy  for 
which  it  was  given  does  not  make  it  non- 
negotiable.  Union  Ins.  Co.  v.  Greenleaf,  64 
Me.   123. 

What  constitutes  a  bona  fide  purchaser  of 
a  premium  note  see  Perry  v.  Archard,  1  In- 
dian Terr.  487,  42  S.  W.  421. 

96.  Defenses  in  actions  on  commercial  paper 
generally  see  Commeecial  Paper,  8  Cyc.  25 
et  seq. 

97.  Columbian  Ins.  Co.  v.  Bean,  113  Mass. 
541;  Osgood  v.  De  Groot,  36  N.  Y.  348.  But 
not  if  it  be  a  partial  loss  only  for  this  is  not 
a  liquidated  claim.  Union  Mut.  Mar.  Ins. 
Co.  V.  Howes,  124  Mass.  470. 

Such  a  defense,  being  a  set-off,  must  arise 
out  of  the  same  transaction.  Patrons  Mut. 
F.  Ins.  Co.  V.  Coble,  20  Pa.  Super.  Ct.  533. 
See  also  Phoenix  Ins.  Co.  v.  Fiquet,  7  Johns. 
(N.  Y.)  383. 

The  surety  on  a  premium  note  cannot  set 
up  as  a  defense  that  the  company  has  termi- 
nated the  policy,  when  sued  for  an  unpaid 
premium.  Irwin  v.  National  Ins.  Co.,  2  Disn. 
(Ohio)   68. 

98.  Home  Ins.  Co.  v.  Daubenspeek,  115  Ind. 
306,  17  N.  E.  601. 

99.  Tellon  v.  Columbus  City  Bank,  9  Ind. 
119. 

1.  Union  Ins.  Co.  v.  Greenleaf,  64  Me.  123; 
Howard  v.  Hinckley,  etc..  Iron  Co.,  64  Me. 
93 ;  Carey  v.  Nagle,  5  Fed.  Cas.  No.  2,403,  2 
Abb.  156,  2  Biss.  244. 

2.  Sands  v.  Graves,  58  N.  Y.  94. 
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(ii)  Illeoalitt.  The  validity  of  the  charter  of  the  company  cannot  be 
inquired  into  in  an  action  on  the  premium  note ;  ^  but  if  a  company  is  doing 
business  contrary  to  the  provisions  of  the  charter,  a  note  given  in  furtherance  of 
such  illegal  business  cannot  be  enforced.*  If  an  insurance  company  fails  to  com- 
ply with  the  statutes  of  a  state  requiring  certain  acts  as  a  condition  of  its  doing 
business  within  that  state,  this  may  be  set  up  as  a  defense  in  an  action  on  a 
premium  note.' 

(in)  Failvme  of  Consideration.  That  the  note  was  given  without  a  con- 
sideration is  fatal  to  the  same  in  whole  or  in  part.^ 

(iv)  Contract  Not  Embodied  in  Policy.  If  an  insured  gives  his  note 
with  the  agreement  that  a  certain  kind  of  policy  is  to  be  issued,  a  defense  that 
certain  provisions  were  omitted  therefrom  is  valid  when  he  is  sued  on  the  note  ; '' 


3.  Huntley  v.  Beecher,  30  Barb.  (N.  Y.) 
580;  Freeland  v.  Pennsylvania  Cent.  Ins.  Co., 
94  Pa.  St.  504.  Compare  Montgomery  v. 
Barker,  9  N.  D.  527,  84  N.  W.  369. 

4.  Rochester  Ins.  Co.  v.  Martin,  13  Minn. 
59;    Tillinghast   v.    Craig,    17   Ohio    Cir.   Ct. 

531,  9  Ohio  Cir.  Dec.  459;  Hock-age  Mut.  Ins. 
Co.  V.  Becker,  1  Wkly.  Notes  Cas.  (Pa.)   100. 

Estoppel. —  A  member  may  be  estopped  to 
set  up  such  a  defense  by  participation  in  the 
act  and  the  acceptance  of  benefits  therefrom. 

Illinois. —  Thompson  Lumber  Co.  v.  Mutual 
F.  Ins.  Co.,  66  111.  App.  254. 

New  York. —  Hill  v.  Reed,  16  Barb.  280. 

Ohio. —  Trumbull  County  Mut.  F.  Ins.  Co. 
V.  Horner,  17  Ohio  407. 

Pennsylvania. —  Frederic!  v.  Pennsylvania 
Mut.  F.  Ins.  Co.,  1  Mona.  493;  Interstate 
Mut.  F.  Ins.  Co.  V.  Brownback,  1  Pa.  Super. 
Ct.  183 ;  Lycoming  P.  Ins.  Co.  v.  Neweomb,  1 
Leg.  Chron.  9 ;  Lycoming  F.  Ins.  Co.  v. 
Lauffer,  4  Leg.  Gaz.  153. 

Wisconsin. —  Oilman    v.    Druse,    111    Wis. 
400,  87  N.  W.  557. 
—  See  28  Cent.  Dig.  tit.  "  Insurance,"  §  442. 

5.  Black  V.  Enterprise  Ina.  Co.,  33  Ind. 
223;  Washington  County  Mut.  Ins.  Co.  v. 
Dawes,  6  Gray  (Mass.)  376;  Jones  r.  Smith, 
3  Gray  (Mass.)  500;  Williams  v.  Cheney,  3 
Gray  (Mass.)  215;  Lycoming  F.  Ins.  Co.  v. 
Wright,  55  Vt.  526.  Contra,  American  Ins. 
Co.  V.  Smith,  73  Mo.  368;  Burmood  v.  Farm- 
ers' Union  Ins.  Co.,  42  Nebr.  598,  60  N.  W. 
905. 

Presumption  of  compliance. —  Compliance 
with  the  law  regulating  insurance  companies 
is  presumed.  Cassady  v.  American  Ins.  Co., 
72  Ind.  95. 

6.  Arkansas. — ^Robinson  v.  German  Ins.  Co., 
51  Ark.  441,  11  8.  W.  686,  4  L.  R.  A.  251. 

Maine. — ^Maine  Mut.  Mar.  Ins.  Co.  v.  Stock- 
well,  67  Me.  382. 

Massachusetts. —  Merchants'  Ins.  Co.  v. 
Clapp,  11  Pick.  56;  Homer  v.  Dorr,  10  Mass. 
26;  Cleveland  v.  Fettvplace,  3  Mass.  392; 
Taylor  v.  Lowell,  3  Mass.  331,  3  Am.  Dec.  141. 
But  compare  New  England  Mut.  F.  Ins.  Co. 
V.  Belknap,  9  Cush.  140. 

Minnesota. —  Bankers'  Ace.  Ins.  Co.  v. 
Rogers,  73  Minn.  12,  75  N.  W.  747. 

New  York. —  Nelson  v.  Wellington,  5  Bosw. 
178.  But  compare  Collier  v.  Bedell,  39  Hun 
238;  Tannenbaum  f.  Bloomingdale,  27  Misc. 

532,  58  N.  Y.  Suppl.  235. 


See  28  Cent.  Dig.  tit.  "  Insurance,"  §  442 
et  seg. 

Such  a  case  is  presented  if  the  policy  never 
attached  to  the  risk,  there  being  no  fraud  on 
the  part  of  the  insured.  Bersch  v.  Sinnis- 
sippi  Ins.  Co.,  28  Ind.  64;  Mound  City  Mut. 
F.  &  M.  Ins.  Co.  V.  Curran,  42  Mo.  374; 
Columbia  Ins.  Co.  v.  Mullin,  4  Leg.  Op.  (Pa.) 
572.     See  supra,  V,  A,  3,  a. 

If  other  consideration  has  passed,  beyond 
the  mere  execution  of  the  invalid  policy,  then 
the  fact  of  the  policy's  invalidity  does  not 
show  a  failure  of  consideration.  Howard  v. 
Palmer,  64  Me.  86. 

The  destruction  of  the  property  insured  is 
not,  however,  a  failure  of  consideration  in  an 
action  on  the  premium  note  and  will  not  re- 
lieve the  member  from  assessments  to  the  full 
amount  of  his  note  to  pay  the  losses  of  other 
members.  Swanscot  Mach.  Co.  v.  Partridge, 
25  N.  H.  369;  New  Hampshire  Mut.  F.  Ina. 
Co.  V.  Rand,  24  N.  H.  428;  Bangs  v.  Skid- 
more,  21  N.  Y.  136  [affirming  24  Barb.  29] ; 
Thropp  t\  Susquehanna  Mut.  F.  Ins.  Co.,  125 
Pa.  St.  427,  17  At].  473,  11  Am.  St.  Rep.  909. 

When  the  property  insured  is  alienated  and 
the  member  thus  severs  his  relation  with  the 
company  and  the  company  ceases  to  carry  any 
risk,  there  is  no  consideration  for  the  pay- 
ment of  losses  occurring  thereafter  and  the 
maker  is  not  liable  therefore  in  an  action  on 
the  note.  Indiana  Mut.  F.  Ins.  Co.  v.  Conner, 
5  Ind.  170;  Indiana  Mut.  F.  Ins.  Co.  v. 
Coquillard,  2  Ind.  645 ;  York  County  Mut.  F. 
Ins.  Co.  V.  Turner,  53  Me.  225;  Huntley  v. 
Beecher,  30  Barb.  (N.  Y.)  580;  Miner  v. 
Judson,  5  Thomps.  &  C.  46,  2  Hun  (N.  Y.) 
441;  Wilson  v.  Trumbull  Mut.  F.  Ins.  Co.,  19 
Pa.  St.  372;  Niagara  Dist.  Mut.  F.  Ins.  Co. 
V.  Gordon,  29  U.  C.  C.  P.  611.  See  also  infra, 
V,  B,  5,  a,  (ii) .  The  insured  may  be  estopped 
to  set  up  this  defense  when  others  have  in- 
sured upon  faith  of  his  liability  for  assess- 
ment.   Beeber  y.  Thomas,  4  Pa.  Co.  Ct.  192. 

7.  Alabama'. —  Carmelich  v.  Mims,  8S  Ala. 
335,  6  So.  913. 

Georgia. —  Jones  V.  Gilbert,  93  Ga.  604,  20 
S.  E.  48. 

Louisiana. —  Eureka  Ins.  Co.  v.  Tobin,  25 
La.  Ann.  121. 

Washington. —  Ward  v.  Tucker,  7  Wash. 
399,  35  Pao.  126,  1086. 

Canada. —  Canadienne  Cie  d'Assur.  la  Vie. 
V.  Perrault,  5  Montreal  Super.  Ct.  62. 

[V,  B.  1.  b.  (IV)] 
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but  if  the  insured  has  failed  to  assert  the  vai-iance  and  has  had  the  benefit  of  the 
policy  as  it  stood,  he  will  be  estopped  to  set  up  the  defense  in  an  action  on  the 
note.* 

(v)  FeJlUD.  Actual  fraud  on  the  part  of  an  insurance  company'  or  its  agent 
whereby  the  insured  was  induced  to  take  out  the  insurance  is  a  defense  in  an 
action  brought  against  him  on  the  premium  note  by  the  company,'"  or  by  its  trans- 
feree with  notice.'^  If  the  insured  signed  the  notes  without  reading  the  policy, 
he  is  barred  from  asserting  that  the  agent  gave  a  different  policy  than  that  agreed 
upon ;  '^  but  illiteracy  of  the  insured  is  an  excuse  for  reliance  upon  the  agent's  state- 
ments as  to  the  nature  of  the  policy. '^  A  representation  at  the  time  of  issuing 
the  policy  that  a  company  is  solvent  when  in  fact  it  is  unable  to  pay  its  losses  is 
fraudulent  and  a  defense  to  the  maker  of  a  premium  note."  Oral  statements  by 
the  agent  as  to  what  future  assessments  will  be,  in  contradiction  to  the  provisions 
of  the  policy,  do  not  amount  to  a  fraud. '°  If  the  insured  wishes  to  assert  the 
fraud  he  must  do  so  seasonably,  however,  and  cannot  set  up  the  same  by  way  of 
defense  to  the  notes  after  a  long  lapse  of  time,  inasmuch  as  his  proper  remedy  was 
by  way  of  a  rescission  in  equity,  before  he  obtained  the  benefit  of  the  insurance ;  " 


See  28  Cent.  Dig.  tit.  "Insurance,"  §  442 
et  seq. 

The  burden  is  on  the  insured  to  prove  that 
the  policies  are  not  'what  were  agreed  upon 
or  what  they  purported  to  be.  Ward  v. 
Tucker,  7  Wash.  399,  35  Pac.  126,  1086. 

8.  Susquehanna  Mut.  F.  Ins.  Co.  r.  Swank, 
102  Pa.  St.  17. 

9.  Leinweber  v.  Forest  City  Ins.  Co.,  32  111. 
App.  190. 

10.  Beckwith  v.  Ryan,  66  Conn.  589,  34 
Atl.  488;  Kockford  Ins.  Co.  v.  Hlldreth,  45 
111.  App.  428 ;  Eockford  Ins.  Co.  v.  Warne,  22 
111.  App.  19 ;  Heller  v.  Crawford,  37  Ind.  279 ; 
Boland  v.  Whitman,  33  Ind.  64;  Keller  v. 
Equitable  F.  Ins.  Co.,  28  Ind.   170. 

The  intent  to  deceive  is  immaterial  if  the 
insured  was  actually  deceived.  Eockford  Ins. 
Co.  V.  Hildreth,  45  111.  App.  428.  But  com- 
pare Fogg  V.  Pew,  10  Gray  (Mass.)  409,  71 
Am.  Dee.  662. 

Materiality. —  The  fraud  must  have  been 
material  to  justify  a  defense.  Dunn  v. 
Abrams,  97  Ga.  762,  25  S.  E.  766. 

Question  for  court. —  Wliat  amounts  to 
fraud  is  a  question  for  the  court.  Eockford 
Ins.  Co.  V.  Warne,  22  111.  App.  19. 

11.  Beckwith  v.  Eyan,  66  Conn.  589,  34 
Atl.  488. 

12.  Georgia. —  Shedden  v.  Heard,,  110  Ga, 
461,  35  S.  E.  707. 

Kansas. —  Walker  r.  State  Ins.  Co.,  46  Kan. 
312,  26  Pac.  718. 

Maine. —  Maine  Mxit.  Mar.  Ins.  Co.  v. 
Hodgkins,  66  Me.  109. 

Missouri. —  Palmer  v.  Continental  Ins.  Co., 
31  Mo.  App.  467. 

Pennsylvania. —  Sparks  v.  Flaocus  Glass 
Co.,  16  Pa.  Super.  Ct.  1 19. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  443. 

13.  Keller  r.  Equitable  F.  Ins.  Co.,  28  Ind. 
170. 

14.  Graff  v.  Simmons,  58  111.  440;  Brown 
V.  Donnell,  49  Me.  421,  77  Am.  Dec.  266. 

15.  Lycoming  F.  Ins.  Co.  v.  Langley,  62 
Md.  196;  Farmers  Mut.' F.  Ins.  Co.  v.  Chase, 
56  N.  H.  341;  Mansfield  v.  Cincinnati  Ice 
Co.,  11  Ohio  Dec.   (Eeprint)   617,  28  Cine.  L. 

[V,  B,  1.  b,  (IV)] 


Bui.  113;  Jacobs  v.  Susquehanna  Mut.  F.  Ins. 
Co.,  42  Leg.  Int.    (Pa.)    227. 

16.  Grafif  v.  Simmons,  58  111.  440;  Sher- 
man (-.  Frasier,  112  Iowa  236,  83  N.  W.  886; 
Dwinnell  v.  Felt,  90  Minn.  9,  95  N.  W.  579; 
American  Ins.  Co.  v.  Kuhlman,  6  Mo.  App. 
522. 

But  the  member  is  not  thereby  estopped  to 
deny  a  liability  to  assessment  for  losses  on 
policies  issued  by  the  company  to  non-mem- 
bers of  whom  he  had  no  knowledge.  Corey 
v.  Sherman,   (Iowa  1894)   60  N.  W.  232. 

Duty  to  restore. —  He  must  also  do  all  in 
his  power  to  restore  the  insurer  to  staiu  quo. 
Devendorf  v.  Beardsley,  23  Barb.  (N.  Y.) 
656. 

The  mere  opinion  of  the  agent  as  to  the 
effect  of  the  policy  is  not  a  fraud.  Corey  v. 
Sherman,  96  Iowa  114,  64  N.  W.  828,  32 
L.  E.  A.  490;  American  Ins.  Co.  v.  Sorter,  4 
Ohio  Dec.  (Eeprint)  226,  1  Clev.  L.  Eep. 
133;  Garber  v.  Bresee,  96  Va.  644,  32  S.  E. 
39;  Farmers'  Mut.  F.  Ins.  Co.  v.  Marshall, 
29  Vt.  23. 

To  whom  made. —  The  fraudulent  repre- 
sentations need  not  have  been  made  directly 
to  the  insured  if  the  insurer  made  them  in- 
tending that  they  should  be  repeated  or  gen- 
erally acted  upon.  Sunbury  F.  Ins.  Co.  v. 
Humble,  100  Pa.  St.  495. 

Authority  to  make. —  Following  a  line  of 
English  decisions  in  agency,  contrary  to 
what  is  the  prevalent  American  rule,  it  was 
held,  in  Pennsylvania  Cent.  Ins.  Co.  t". 
Kniley,  2  Pearson  (Pa.)  229,  that  the 
agent  must  have  had  authority  from  the 
company  to  make  the  representations  com- 
plained of  as  fraudulent.  And  compare  Hack- 
ney V.  Alleghany  Mut.  Ins.  Co.,  4  Pa.  St. 
185.  When  the  policy  contains  a  stipula- 
tion that  "  every  .  .  .  person,  forwarding  ap- 
plications or  receiving  premiums,  is  the  agent 
of  the  applicant,  and  not  of  the  company  " 
the  Massachusetts  courts  have  given  effect 
thereto  and  have  declared  that  the  fraudulent 
representations  of  such  a  person  are  no  de- 
fense to  the  insured.  Shawmut  Mut.  F.  Ins. 
Co.  V.  Stevens,  9  Allen    (Mass.)    332.     Also 
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but  fraud,  being  an  equitable  defense,  is  not  available  when  the  rights  of  innoceat 
parties  have  intervened." 

(vi)  Official  DELmQUENor.  Inasmuch  as  the  officials  of  a  mutual  concern 
are  to  a  certain  extent  agents  of  the  various  members  in  the  performance  of  their 
official  duties,  their  delinquency  or  derelictions  are  in  general  no  ground  of  defense 
in  a  suit  on  a  premium  note.^^  So  mere  delay  in  levying  or  collecting  an  assess- 
ment is  not  generally  regarded  as  a  good  defense  to  a  premium  note."  However, 
the  fact  that  an  assessment  is  excessive  and  illegal  embraces  more  than  a  defense 
of  delinquency  and  is  available.^ 

(vii)  Suspension  OF  PoLiCT.  An  insurance  company  may  recover  premiums 
earned  prior  to  any  default  on  the  part  of  a  policy-holder  in  paying  instalments, 
despite  a  provision  of  the  policy  that  it  shall  lapse  during  delinquency.^'  If 
there  be  a  provision  that  on  failure  to  pay  an  instalment  the  entire  note  falls  due, 
the  fact  that  the  policy  also  provides  for  a  suspension  during  the  period  of  default 
does  not  defeat  the  first  provision.^^  The  entire  amount  of  the  note  may  be 
enforced  despite  the  suspension,^  except  that,  when  the  policy  provides  that  it 


see  Mulrey  v.  Sha^^-mvit  Ins.  Co.,  4  Allen 
(Mass.)  116,  81  Am.  Dec.  689;  Abbott  v. 
Shawmut  Ins.  Co.,  9  Allen  (Mass.)  213. 

Pleading. —  Defendant  in  his  answer  must 
aver  the  fraud  definitely  and  positively. 
Sterling  v.  Mercantile  Mut.  Ins.  Co.,  32  Pa. 
St.  75,  72  Am.  Dec.  773;  Northwestern  Mut. 
Hail  Ins.  Co.  v.  Fleming,  12  S.  D.  618,  80 
N.  W.  147.  See  Parker  v.  Bond,  121  Ala.  529, 
25  So.  898. 

17.  People's  Mut.  F.  Ins.  Co.  v.  Bergstres- 
ser,  1  Pa.  Dist.  771,  11  Pa.  Co.  Ct.  646; 
Sparks  v.  Vitale,  44  Wkly.  Notes  Cas.  (Pa.) 
150.  In  these  cases  the  fact  that  policies  had 
been  issued  subsequently  to  those  in  question 
and  hence  in  partial  reliance  thereon  was  a 
bar  to  relief. 

18.  Davis  V.  Sharp,  2  Ohio  Dec.  (Reprint) 
197,  2  West.  L.  Month.  40 ;  Lycoming  F.  Ins. 
Co.  V.  Newcomb,  4  Leg.  Gaz.  (Pa.)  409.  Thus 
a  violation  of  a  statute  prohibiting  such  a 
company  from  employing  solicitors  is  no  de- 
fense. Randall  v.  Phelps  County  Mut.  Hail 
Ins.  Assoc,  2  Nebr.  (Unoflf.)  530,  89  N.  W. 
."98.  Nor  is  a  champertous  contract  for  the 
collection  of  the  assessments.  Connecticut 
River  Mut.  F.  Ins.  Co.  v.  Way,  62  N.  H.  622. 
Nor  is  the  fact  that  the  officers  were  im- 
properly receiving  compensation.  Thropp  v. 
Susquehanna  Mut.  F.  Ins.  Co.,  125  Pa.  St. 
427,  17  Atl.  473,  11  Am.  St.  Rep.  909.  Nor 
that  they  received  excessive  compensation. 
Koehler  v.  Beeber,  122  Pa.  St.  291,  16  Atl. 
354.  Nor  that  the  company's  funds  have 
been  mismanaged  or  wasted.  West  Branch 
Ins.  Co.  V.  Smith,  1  Leg.  Ree.  (Pa.)  93. 
Nor  that  the  company  has  waived  one  of  its 
own  rules  respecting  an  additional  require- 
ment of  suretyship  upon  defendant's  policy. 
Randall  v.  Phelps  Countv  Mut.  Hail  Ins. 
Assoc,  2  Nebr.   (Unoflf.)  530,  89  N.  W.  398. 

19.  Thus  the  negligence  of  the  company 
in  this  respect,  the  delay  being  not  unreason- 
able, was  considered  no  defense  in  Marblehead 
Mut.  F.  Ins.  Co.  V.  Underwood,  3  Gray 
(Mass.)  210;  Dettra  v.  Murray,  5  Pa.  Dist. 
201. 

A  delay  occasioned  by  a  mistake  was  held 
no  defense  in  People's  Mut.  Ins.  Co.  v.  Allen, 
10  Gray  (Mass.)  297. 


An  unreasonable  delay  was  considered  no 
defense  in  Susquehanna  Mut.  F.  Ins.  Co.  v. 
Sprenkle,  13  York  Leg.  Rec   (Pa.)   121. 

Negligence  in  failing  to  collect  prior  as- 
sessments was  no  defense  in  Davis  v.  Sharp, 
2  Ohio  Dec.  (Reprint)  197,  2  West.  L. 
Month.  40.  But  in  Baltimore  County  Mut. 
F.  Ins.  Co.  V.  Jean,  96  Md.  252,  53  Atl.  950, 
94  Am.  St.  Rep.  570,  delay  in  assessing, 
whereby  various  members  who  would  also  • 
have  been  liable  for  a  proportionate  share 
ceased  to  be  members,  was  a  defense.  This 
seems  to  be  predicated  on  the  assumption 
that  such  persons  were  released  from  such 
liability  by  termination  of  their  membership. 
Such  is  not  the  prevailing  doctrine. 

20.  Pencille  v.  State  Farmers'  Mut.  Hail 
Ins.  Co.,  74  Minn.  67,  76  N.  W.  1026,  73  Am. 
St.  Rep.  326;  Sparks  v.  Vitale,  44  Wkly. 
Notes  Cas.    (Pa.)   150. 

Whether  or  not  the  diversion  of  the  note 
to  a  use  not  originally  contemplated  is  a  de- 
fense thereto  see  People  v.  Rensselaer  Ins. 
Co.,  38  Barb.  (N.  Y.)  323;  Hvatt  v.  Esmond, 
37  Barb.   (N.  Y.)   601. 

21.  Limerick  v.  Gorham,  37  Kan.  739,  15 
Pac  909;  Park  v.  Hilton,  54  S.  W.  949,  21 
Ky.  L.  Rep.  1319. 

There  is  no  failure  of  consideration  under 
such  a  provision.  Cauffleld  v.  Continental 
Ins.  Co.,  47  Mich.  447,  11  N.  W.  264;  Minne- 
sota Farmers'  Mut.  F.  Ins.  Assoc,  v.  Olson, 
43  Minn.  21,  44  N.  W.  672;  German  American 
Ins.  Co.  V.  Divilbiss,  67  Mo.  App.  500.  '  But 
compare  American  Ins.  Co.  v.  Stoy,  41  Mich. 
385,  1  N.  W.  877. 

A  provision  that  a  policy  shall  stand  sus- 
pended for  failure  to  pay  premiums  by  a 
certain  day  is  valid.  Joliffe  r.  Madison  Mut. 
Ins.  Co.,  39  Wis.  Ill,  20  Am.  Rep.  35. 

22.  American  Ins.  Co.  v.  Klink,  65  Mo.  78. 
The  company  may  waive  the  default  and 

sue  on  the  note.  McEvov  v.  Nebraska,  etc, 
Ins.  Co.,  46  Nebr.  782,  65  N.  W.  888 ;  Susque- 
hanna Mut.  F.  Ins.  Co.  V.  Leaw,  136  Pa.  St. 
490,  20  Atl.  502,  505;  Columb'in,  Ins.  Co.  v. 
Buckley,  83  Pa.  St.  293,  24  Am.  Rep.  172. 

23.  St.  Paul  F.  &  M.  Ins.  Co.  v.  Coleman, 
n  Dak.  458,  43  N.  W.  693.  6  L.  R.  A.  87; 
McEvoy  V.  Nebraska,  etc,  Ins.  Co.,  46  Nebr. 
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shall  be  null  and  void  during  default,  for  such  a  period  the  insured  is  not  liable 
for  premiums.^ 

(viii)  Ganoella-TION,  Sumrmndeb,  and  Forfeiture.  The  fact  that  the 
failure  to  pay  a  premium  renders  a  policy  void  does  not  affect  the  consideration 
for  which  the  note  was  given  ;^  but  a  forfeiture  which  will  relieve  a  company 
from  liability  on  the  policy  will  ordinarily  relieve  the  insured  from  future  liability 
on  his  premium  notes  ;^*  not,  however,  for  premiums  past  due."  The  insured 
remains  liable  for  future  premiums  despite  an  unexecuted  agreement  to  cancel  a 
policy  and  surrender  the  note.^  The  insured  cannot  set  up  as  a  defense  his  own 
defaults  or  misrepresentations  when  the  insurer  has  elected  to  waive  the  same.^ 

(ix)  Statute  of  Iimitations?"  Inasmuch  as  the  premium  note  does  not 
become  due  until  the  assessment  has  been  made,'^  the  statute  of  limitations  does 
not  begin  to  run  upon  the  customary  premium  note  until  an  assessment  is  levied.® 


782,  65  N.  W.  888;  Phenix  Ins.  Co.  v.  Rollins, 
44  Nebr.  745,  63  N.  W.  46;  Equitable  Ins.  Co. 
V.  Harvey,  98  Tenn.  636,  40  S.  W.  1092; 
Joliffe  V.  Madison  Mut.  Ins.  Co.,  39  Wis.  Ill, 
20  Am.  Rep.  35.  Contra,,  Yost  v.  American 
Ins.  Co.,  39  Mich.  531. 

24.  Matthews  v.  American  Ins.  Co.,  40  Ohio 
St.  135. 

A  conditional  annulment  of  a  policy  for 
non-payment  of  assessments  is  within  the 
powers  of  a  mutual  company.  Coles  v.  Iowa 
State  Mut.  Ins.  Co.,  18  Iowa  425. 

25.  Kempshall  v.  Vedder,  79  111.  App.  368. 
See  also  infra,  XIII,  J. 

26.  Keenan  v.  Missouri  State  Mut.  Ins. 
Co.,  12  Iowa  126;  Virginia'  Mut.  Assur.  Soc. 
V.  Holt,  29  Gratt.  (Va.)  612.  Contra,  Kom 
v.  Virginia  Mut.  Assur.  Soc,  6  Cranch  (U.  S.) 
192,  3  L.  ed.  195. 

27.  Iowa  State  Ins.  Co.  v.  Prossee,  11  Iowa 
115;  Marblehead  Mut.  F.  Ins.  Co.  r.  Under- 
wood, 3  Gray  (Mass.)  210;  National  Ins.  Co. 
l\  Irwin,  1  Disn.  (Ohio)  430,  12  Ohio  Dec. 
(Reprint)   714. 

28.  Columbia  Ins.  Co.  v.  Stone,  3  Allen 
(Mass.)  385;  Alliance  Mut.  Ins.  Co.  v.  Swift, 
10  Cush.  (Mass.)  433;  American  Ins.  Co.  v. 
Woodruff,  34  Mich.  6. 

A  termination  or  surrender  of  the  policy 
actually  completed,  while  relieving  the  maker 
of  the  note  from  future  liability  to  the  com- 
pany (Home  Ins.  Co.  i\  Burnett,  26  Mo.  App. 
175),  does  not  relieve  him  as  against  an  as- 
signee of  the  note  when  the  surrender  has 
taken  place  after  the  assignment  (Clark  v. 
Brown,  12  Gray   (Mass.)   355). 

A  ijotice  that  the  insured  desired  to  with- 
draw given  to  the  agent  through  whom  the 
insurance  was  effected,  he  not  being  the  agent 
of  the  company  for  that  purpose,  does  not 
constitute  a  surrender  and  hence  is  no  de- 
fense. Buckley  v.  Columbia  Ins.  Co.,  83  Pa. 
St.  298. 

29.  St.  Paul  r.  &  M.  Ins.  Co.  v.  Neideeken, 
6  Dak.  494,  43  N.  W.  696;  Rockford  Ins.  Co. 
V.  Warne,  22  111.  App.  19 ;  Huntley  i\  Perry, 
38  Barb.  (N.  Y.)  569;  Susquehanna  Mut.  P. 
Ins.  Co.  V.  Leavy,  136  Pa.  St.  499,  20  Atl. 
502,  505;  Dettra  v.  Sax,  3  Lack.  Jur.  (Pa.) 
198. 

30.  See,  generally,  Limitations  of  Ac- 
tions. 

31.  The  insured  in  a  mutual  company  gen- 
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erally  contracts  to  pay  in  instalments  upon 
his  obligation  "  at  such  time  as  the  directors 
of  said  company  may  order  and  levy  assess- 
ments "  or  similarly.  See  cases  cited  infra, 
note  32  et  seq. 

32.  Massachusetts. —  Bigelow  v.  Libby,  117 
Mass.  359. 

Minnesota. —  Langworthy  v.  Garding,  74 
Minn.  325,  77  N.  W.  207. 

New  York. —  Sands  v.  Lilienthal,  46  N.  Y. 
541. 

Pennsylvania. —  Eichman  i:  Hersker,  170 
Pa.  St.  402,  33  Atl.  229 ;  Smith  v.  Bell,  107 
Pa.  St.  352 ;  Sollv  v.  Moore,  1  Pa.  Dist.  688, 

11  Pa.  Co.  Ct.  333. 

Rhode  Island. —  In  re  Slater  Mut.  F.  Ins. 
Co.,  10  R.  I.  42. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  445. 

That  the  company  was  dilatory  in  levying; 
an  assessment  does  not  start  the  statute  of 
limitations  against  a  cause  of  action  on  a 
premium  note.  Eichman  !'.  Hersker,  170  Pa. 
St.  402,  33  Atl.  229. 

That  the  losses  for  which  the  assessments 
were  made  are  barred  by  the  statute  of  lim- 
itations is  no  defense  to  an  action  to  recover 
assessments.  Susquehanna  Mut.  F.  Ins.  Co. 
V.  Sprenkle,  13  York  Leg.  Eec.  (Pa.)  121. 
See  Mills  v.  Whitmore.  22  Ohio  Cir.  Ct.  467, 

12  Ohio  Cir.  Dee.  338,  for  effect  of  a  local 
statute  peculiar  in  its  terms. 

When  the  note  provides  that  the  whole 
sum  thereof  is  to  become  due  and  payable 
upon  default  in  an  assessment,  the  statute 
runs  from  the  date  of  the  first  default,  upon 
the  sum  of  the  whole  note.  Lvcoming  F.  Ins. 
Co.  v.  Batcheller,  62  Vt.  148,  "19  Atl.  982. 

Notice. —  As  notice  of  the  levy  of  an  as- 
sessment is  generally  held  a  condition  prece- 
dent to  maintaining  an  action  on  the  note, 
the  giving  of  such  notice  is  necessary  to  start 
the  running  of  the  statute.  Howland  v. 
Cuykendall,  40  Barb.  (N.  Y.)  320;  Shuman 
V.  Juniata  Farmers'  Mut.  F.  Ins.  Co.,  206 
Pa.  St.  417,  55  Atl.  1069.  Under  a  statute  in 
Sands  v.  Annesley,  56  Barb.  (N.  Y.)  598,  a 
personal  demand  was  held  also  necessary  to 
start  the  running  of  the  statute. 

The  statute  begins  to  run  against  an  ac- 
tion to  recover  money  paid  for  insurance  on 
property  in  which  the  insured  had  no  insur- 
able interest  as  soon  as  the  premiums  are 
paid,  or  at  latest,  when  the  company  refuses 
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2.  Who  Liable  For.  Upon  a  complete  assignment  tlie  assignee  becomes  liable 
for  assessments  and  the  assignor  is  discharged,^'  and  his  liability  does  not  revive 
on  a  reassignment  to  him  as  security  for  a  debt.'* 

3.  By  Whom  Levied.  The  assessment  is  to  bo  levied  by  the .  person  or  body 
charged  with  that  duty  by  the  by-laws  or  fundamental  law  of  the  company.'* 
This  is  usually  the  board  of  directors.'^  As  this  is  a  discretionary  power  it  can- 
not be  delegated,'^  although  a  complete  ratification  of  the  act  of  a  functionary 
named  to  levy  an  assessment  would  amount  to  the  exercise  of  that  discretionary 
power  and  hence  be  valid.''  But  other  persons  than  the  directors  may  be  called 
on  by  the  laws  of  the  company  to  determine  the  neces'-ity  for  an  assessment." 

4.  Amount.  The  face  of  the  preminm  note  is  the  maximum  amount  assess- 
able." But,  except  in  the  case  of  stock  notes  or  absolute  funds,  which  are 
collectable  at  the  pleasure  of  the  assessing  body  without  assessment,*'  the  note  is 
to  be  paid  only  when  needed  to  pay  the  obligations  of  the  company,*'  and  when 
an  assessment  has  been  validly  laid  by  the  assessing  power.*'  And  each  note  of 
every  member  without  regard  to  the  amount  he  has  already  paid  or  the  length  of 
time  he  has  been  a  member  **  must  be  assessed  ratably  *'  in  the  proportion  wliich 
the  amount  of  his  note  bears  to  the  aggregate  amount  of  all  the  deposit  notes.*^     In 


to  pay  a  loss,  and  it  is  immaterial  that  the 
party  did  not  know  his  legal  rights  thereto. 
New  Holland  Turnpike  Co.  v.  Farmers'  Ins. 
Co.,  144  Pa.  St.  541,  22  Atl.  923. 

33.  Cuminga  v.  Hildreth,  117  Mass.  309; 
Bowditch  Mut.  F.  Ins.  Co.  r.  Buflfum,  2  Gray 
(Mass.)  550;  Cleveland  v.  Clap,  5  Mass.  201; 
Shirley  v.  Mutual  Assur.  Soc,  2  Eob.  (Va.) 
705. 

This  is  particularly  true  if  the  assignee 
has  expressly  agreed  to  become  liable  for  all 
assessments  thereafter  levied.  New  Hamp- 
shire Mut.  F.  Ins.  Co.  V.  Hunt,  30  N.  H.  219. 

But  the  assignee  is  not  responsible  for  any 
prior  assessments  unpaid  by  the  assignor, 
■when  the  company  has  consented  to  a  transfer 
of  the  policy;  and  a  failure  by  the  assignee 
to  pay  such  unpaid  assessments  will  not  re- 
sult in  a  forfeiture  of  a  policy  that  pre- 
scribes such  a  penalty.  Brannin  i'.  Mercer 
County  Mut.  F.  Ins.  Co.,  28  N.  J.  L.  92. 

34.  'Miner  v.  Judson,  2  Lans.   (N.  Y.)   300. 

35.  Farmers'  Ins.  Co.  v.  Borders,  26  Ind. 
Apjp.  491,  60  N.  E.  174. 

36.  Eoss  V.  Hawkeye  Ins.  Co.,  93  Iowa 
222,  61  N.  W.  852,  34  L.  E.  A.  466;  Hallman 
V.  Gilbertsville  Live  Stock  Ins.  Co.,  13  Montg. 
Co.  Rep.  (Pa.)  59;  Lycoming  F.  Ins.  Co.  v. 
Lauffer,  4  Leg.  Gaz.   (Pa.)    153.  * 

All  assessments  must  be  levied  by  a  ma- 
jority vote  of  the  board  of  directors.  Mon- 
mouth Mut.  F.  Ins.  Co.  V.  Lowell,  59  Me.  504. 

An  assessment  made  by  an  illegally  elected 
board  of  directors  is  void.  People's  Mut. 
Ins.  Co.  V.  Westcott,  14  Gray  (Mass.)  440. 

An  assessment  notice  showing  that  the  as- 
sessment had  been  made  by  the  "  company  " 
is  valid,  as  this  term  is  synonymous  with 
"  board  of  directors."  Williams  v.  German 
Mut.  F.  Ins.  Co.,  68  111.  387. 

37.  Farmers'  Mut.  F.  Ins.  Co.  v.  Chase,  56 
N.  H.  341. 

38.  Citizens'  Mut.  F.  Ins.  Co.  «.  Sortwell, 
10  Allen  (Mass.)  110;  Johnson  v.  Farmers' 
Mut.  F.  Ins.  Co.,  110  Mich.  488,  68  N.  W. 
299,  64  Am.  St.  Eep.  360;  Farmers'  Mut.  F. 
Ins.  Co.  V.  Chase,  56  N.  H.  341. 


39.  The  person  thus  named  is  the  proper 
party  to  act,  although  he  may  seek  advice  of 
the  directors.  Phelps  County  Farmers'  Mut. 
Ins.  Co.  V.  Johnston,  66  Nebr.  590,  92  N.  W. 
576. 

40.  Davis  v.  Parcher,  etc.,  Co.,  82  Wis.  488, 
52  N.  W.  771. 

41.  See  supra,  V,  B,  1,  a.  See  also  Daven- 
port F.  Ing.  Co.  v.  Moore,  50  Iowa  619; 
Fayette  Mut.  F.  Ins.  Co.  v.  Fuller,  8  Allen 
(Mass.)  27;  Nashua  F.  Ins.  Co.  v.  Moore,  55 
N.  H.  48. 

42.  See  infra,  V,  B,  5. 

43.  Hagan  v.  Merchants',  etc.,  Ins.  Co.,  81 
Iowa  321,  46  N.  W.  1114,  25  Am.  St.  Rep. 
493;  Howland  v.  Cuykendall,  40  Barb.  (N.  Y.) 
320;  Hill  V.  Reed,  16  Barb.  (N.  Y.)  280; 
Gaytes  v.  Hibbard,  10  Fed.  Cas.  No.  5,287, 
5  Biss.  99. 

44.  Com.  V.  Mechanics'  Mut.  F.  Ins.  Co., 
112  Mass.  192;  Com.  t\  Massachusetts  Mut. 
F.  Ins.  Co.,  112  Mass.  116;  Herkimer  County 
Mut.  -Ins.  Co.  V.  Fuller,  14  Barb.  (N.  Y.) 
373.  Contra,  Davis  v.  Oshkosh  Upholstery 
Co.,  82  Wis.  488,  52  N.  W.  771. 

45.  Iowa. —  American  Ins.  Co.  v.  Schmidt, 
19  Iowa  502. 

Massachusetts. —  Citizens'  Mut.  F.  Ins.  Co. 
V.  Sortwell,  10  Allen  110;  Fayette  Mut.  F. 
Ins.  Co.  v.  Fuller,  8  Allen  27;  Marblehead 
JUut.  F.  Ins.  Co.  V.  Underwood,  3  Gray 
210. 

Minnesota. —  Taylor  v.  North  Star  Mut. 
Ins.  Co.,  46  Minn.  198,  48  N.  W.  772. 

Mississippi. —  Planters'  Ins.  Co.  v.  Comfort, 
50  Miss.  6C2. 

Pennsylvania. —  Buckley  v.  Columbia  Ins. 
Co.,  83  Pa.  St.  298. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  430 
et  seq. 

46.  Western  Manufacturers'  Mut.  Ins.  Co. 
V.  Hutchinson  Cooperage  Co.,  92  111.  App.  1 ; 
Bangs  V.  Gray,  12  N.  Y.  477  [reversing  15 
Barb.  264] ;  Bangs  v.  Bailey,  37  Barb.  (N.  Y.) 
630 ;  Herkimer  County  Mut.  Ins.  Co.  v.  Fuller, 
14  Barb.  (N.  Y.)  373;  Davis  v.  Oshkosh  Up- 
holstery Co.,  82  Wis.  488,  52  N.  W.  771. 
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determining  the  amount  of  assessments  to  be  levied,  the  directors  are  not  required 
to  assume  tliat  all  notes  will  be  promptly  met,  but  may  consider  the  possibility 
of  being  unable  to  collect  in  full  and  determine  the  percentage  of  the  assessment 
accordingly.*''  If  a  particular  mode  of  assessment  be  provided  in  the  charter 
or  by-laws  this  must  be  followed,  although  the  directors  may  consider  another 
more  equitable,**  unless  such  method  in  view  of  subsequent  legislation  has 
become  illegal.*'  The  assessments  need  not  be  after  each  loss  or  necessarily  in 
exact  amount  to  the  particular  loss  sustained,  an  approximation,  so  long  as  it  is 
equitable  and  ratable,  being  valid.™ 

5.  For  What  Purposes  Levied  —  a.  For  Losses  —  (i)  In  General.  In  theory 
a  mutual  company  levies  assessments  only  to  meet  losses  as  they  accrue.  In 
pi-actice,  as  this  would  lead  to  an  interminable  number  of  assessments  and  many 
of  extremely  small  per  cent  upon  the  face  of  the  note,  more  often  a  levy  and 
assessment  is  made  at  rarer  intervals  and  at  such  times  provision  is  made  for  a 
number  of  past  losses  as  well  as  reasonably  for  anticipated  future  losses.  In 
some  instances  such  levies  are  upheld  if  made  within  the  reasonable  discrfetion  of 


An  assessment  made  on  the  face  of  a  pre- 
mium note,  although  payments  have  been 
made  thereon,  is  proportional  \yhen  made  in 
the  same  manner  on  all  notes  of  the  same 
class.  Connecticut  River  Miit.  F.  Ins.  Co.  v. 
Whipple,  61  N.  H.  61. 

Just  assessment. —  An  assessment  by  a  mu- 
tual insurance  company  on  all  the  members 
on  the  basis  of  the  "  schedule  pi-eminm,"' 
■\\hich  was  found  by  multiplying  thi^  amount 
of  insurance  by  the  percentage  or  rate  of  the 
risk,  is  just  and  equitabl.^.  Susquehanna 
Mut.  F.  Ins.  Co.  t.  Leavy,  136  Pa.  St.  499, 
20  Atl.  502,  505. 

Void  assessment. —  A  formal  assesment  on 
a  premium  note  given  to  a  mutual  insurance 
company  to  the  entire  amount  of  the  note, 
without  any  inquiry  or  determination  as  to 
the  amount  of  losses  and  of  premium  notes 
liable  to  be  assessed  therefor,  is  void,  and  the 
omission  cannot  be  supplied  by  proof,  upon 
the  trial  of  an  action  upon  the  note,  that 
such  assessment  would  have  been  proper. 
.  Sands  v.  Graves,  58  N.  Y.  94. 

Where  the  business  of  an  insurance  com- 
pany had  been  carried  on,  partly  on  the 
mutual  and  partly  on  the  stock  plan,  and 
moneys  had  been  received  for  premiums  under 
the  latter  plan,  which  moneys  were  appro- 
priated to  the  payment  of  losses,  thus  re- 
lieving early  members  on  the  mutual  system 
from  assessments  on  their  notes,  and  leaving 
others  to  be  assessed  for  subsequent  losses,  it 
was  held  that  there  was  no  remedy  for  this 
inequality,  and  that  the  subsequent  losses 
must  be  borne  by  those  whose  notes  were  in 
force  at  the  time  they  occurred.  Shaughnessy 
V.  Rensselaer  Ins.  Co.,  21  Barb.  (N.  Y.) 
605. 

47.  Vandalia  Mut.  County  F.  Ins.  Co.  v. 
Peasley,  84  111.  App.  138;  Jones  v.  Sisson,  6 
Gray  (Mass.)  288;  Bangs  i\  Gray,  12  N.  Y. 
477  \reversing  15  Barb.  264];  Buckley  v. 
Columbia  Ins.  Co.,  92  Pa.  St.  501.  In  Com- 
monwealth Mut.  F.  Ins.  Co.  r.  Wood,  171 
Mass.  484,  51  N.  E.  19,  a  member  was  con- 
sidered barred  from  questioning  the  amount 
of  an  assessment,  because  of  a  statute  pro- 
viding that   a   decree  of  the   supreme  court 
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confirming  an  assessment  should  be  final  on 
all  parties  liable  to  an  assessment.  See  also 
Hamilton  Mut.  Ins.  Co.  v.  Parker,  11  Allen 
(Mass.)  574. 

48.  Slater  Mut.  F.  Ins.  Co.  v.  Barstow,  8 
R.  I.  343. 

49.  New  Boston  F.  Ins.  Co.  v.  Saunders,  67 
N.  H.  249,  34  Atl.  070. 

If  the  company  relies  on  a  change  in  its 
by-laws  as  affecting  the  method  of  assess- 
ment and  amount  of  levy,  it  must  clearly 
show  that  the  change  has  been  made  so  as  to 
bind  the  member  assessed.  Sparks  r.  Mc- 
Creery,  61  N.  Y.  App.  Div.  402,  70  N.  Y. 
Suppl.  610. 

An  assessment  of  " per  cent"  is  a 

nullity,  since  the  recovery  on  premium  notes 
can  be  only  for  the  amount  actually  assessed. 
St.  Lawrence  Mut.  Ins.  Co.  v.  Paige,  1  Hilt. 
(N.  Y.)  430. 

50.  Peoples'  Mut.  Ins.  Co.  v.  Allen,  10 
Gray  (Mass.)  297;  Marblehead  Mut.  F.  Ins. 
Co.  17.  Underwood,  3  Gray  (Mass.)  210; 
Susquehanna  Mut.  F.  Ins.  Co.  v.  Gackenbach, 
115  Pa.  St.  492,  9  Atl.  90;  Lycoming  F.  Ins. 
Co.  V.  Buck,  1  Luz.  Leg.  Reg.  (Pa.)  351. 
See  In  re  People's  Mut.  Equitable  F.  Ins. 
Co.,  9  Allen  (Mass.)  319,  for  an  arithmetical 
method  permitted. 

A  company  cannot  by  contract  limit  the 
number  of  assessments  that  will  be  required, 
for  all  its  losses  must  be  paid,  and  hence  a 
greater  number  of  assessments  than  those 
agreed  upon  may  be  necessary.  Morgan  v. 
Hog  Raisers'  Mut.  Ins.  Co.,  62  Nebr.  446,  87 
N.  W.  145. 

Improper  amount. —  An  error  in  the  amount 
of  an  assessment,  as  stated  in  the  notice  aris- 
ing from  miscalculation,  will  not  prevent  a 
recovery  of  the  amount  actually  due.  Thropp 
V.  Susquehanna  Mut.  F.  Ins.  Co.,  125  Pa.  St. 
427,  17  Atl.  473,  11  Am.  St.  Rep.  909.  And 
although  assessments  are  levied  greater  in 
amount  than  stipulated  for  in  the  policy,  if 
the  company  at  the  trial  be  confined  to  a  re- 
covery of  the  amount  stipulated,  a  verdict  in 
its  behalf  should  be  sustained.  Quaker  City 
Mut.  F.  Ins.  Co.  V.  Notter,  15  Pa.  Super.  Ct. 
596. 
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the  directors.^^  In  others,  most  of  such  cases  arising  from  a  construction  of  a 
fundamental  statute  or  by-law,  it  is  asserted  that  the  power  to  levy  an  assessment 
is  limited  by  the  amount  of  losses,  sustained  and  unpaid  at  the  time  of  makmg 
the  assessment.^^  And  in  case  the  amount  in  excess  of  past  losses  is  unreason- 
able, no  special  circumstances  being  shown  to  justify  the  excess,  the  assessment 
would  everywhere  be  held  invalid.^^ 

(ii)  DuEiNO  LiFJE  OF  Policy  A  member  of  a  mutual  insurance  company 
cannot  be  assessed  for  losses  sustained  before  he  became  a  member  of  the  com- 
pany.^ Nor  is  a  member  liable  to  assessment  for  losses  occurring  after  he  has 
ceased  to  be  a  member.^^  The  rule  is  the  same  if  tlie  policy  has  been  declared 
forfeited.^^  The  company  in  short  must  show  that  the  loss  accrued  during  the 
life  of  the  policy  of  the  member  assessed-^'     But  during  the  existence  of  his  policy 


51.  Ionia,  etc.,  Farmers'  Mut.  F.  Ins.  Co.  V. 
Ionia  Cir.  Judge,  100  Mich.  606,  59  N.  W. 
250,  32  L.  R.  A.  481 ;  Kelly  v.  Troy  F.  Ins. 
Co.,  3  Wis.  254. 

It  is  not  necessary  that  an  assessment  te 
made  after  each  and  every  loss,  but  levies 
may  be  made  at  reasonable  intervals.  New 
England  Mut.  F.  Ins.  Co.  v.  Belknap,  9  Cush. 
(Mass.)  140.  And  compare  American  Ins. 
Co.  V.  Schmidt,  19  Iowa  502. 

52.  Vandalia  Mut.  County  F.  Ins.  Co.  v. 
Peasley,  84  111.  App.  138;  Palmyra  Ins.  Co. 
V.  Knight,  59  111.  App.  274  [affirmed  in  162 
111.  470,  44  N.  E.  834] ;  Sinnissippi  Ins.  Co. 
V.  Farris,  26  Ind.  342 ;  Sinnissippi  Ins.  Co.  v. 
Wheeler,  26  Ind.  336;  Sinnissippi  Ins.  Co.  v. 
Taft,  26  Ind.  240;  Rosenberger  v.  Washington 
Mut.  F.  Ins.  Co.,  87  Pa.  St.  207;  Orr  v. 
Beaver,  etc.,  Mut.  P.  Ins.  Co.,  26  U.  C.  C.  P. 
141. 

53.  York  County  Mut.  F.  Ins.  Co.  v.  Bow- 
den,  57  Me  286;  Traders'  Mut.  F.  Ins.  Co.  v. 
Stone,  9  Allen  (Mass.)  483;  People's  Equi- 
table Mut.  F.  Ins.  Co.  r.  Babbitt,  7  Allen 
(Mass.)  235. 

54.  Maryland. —  Baltimore  County  Mut.  F. 
Ins.  Co.  V.  Jean,  96  Md.  252,  53  Atl.  950,  94 
Am.  St.  Rep.  570. 

Massachusetts. —  Long  Pond  Mut.  F.  Ins. 
Co.  V.  Houghton,  6  Gray  77. 

Michigan. — Detroit  Manufacturers'  Mut.  F. 
Ins.  Co.  i'.  Merrill,  101  Mich.  393,  59  N.  W. 
661. 

Minnesota. —  Swing  v.  H.  C.  Akelev  Lum- 
ber Co.,  62  Minn.  169,  64  N.  W.  97. 

Mississippi. —  Planters'  Ins.  Co.  v.  Comfort, 
50  Miss.  662. 

New  York. —  Sands  v.  Lilienthal,  46  N.  Y. 
541. 

Pennsylvania. —  Susquehanna  Mut.  F.  Ins. 
Co.  V.  Leavy,  136  Pa.  St.  499,  20  Atl.  502, 
505;  Susquehanna  Mut.  F.  Ins.  Co.  v.  Stauf- 
fer,  125  Pa.  St.  416,  17  Atl.  471;  Koehler  v. 
Beeber,  122  Pa.  St.  291.  16  Atl.  354;  Peoples' 
F.  Ins.  Co.  V.  Hartshorne,  90  Pa.  St.  465; 
Mutual  Valley  F.  Ins.  Co.  r.  Rausch,  1  Leg. 
Rec.   250. 

Canada. —  Green  v.  Beaver,  etc.,  Mut.  F. 
Ins.  Co.,  34  U.  C.  Q.  B.  78;  Beaver,  etc.,  Mut. 
F.  Ins.  Co.  V.  Spires,  30  U.  C.  C.  P.  304. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  418. 

But  under  a  Wisconsin  statute  the  con- 
trary was  held.  Gilman  v.  Druse,  111  Wis. 
400,  87  N.  W.  557. 


If  an  assessment  otherwise  valid  is  also 
levied  on  those  who  were  not  members  when 
the  loss  accrued  it  remains  valid  in  part,  al- 
though void  as  to  such  members.  Long  Pond 
Mut.  P.  Ins.  Co.  V.  Houghton,  6  Gray  (Mass.) 
77. 

55.  Maine. —  York  County  Mut.  F.  Ins.  Co. 
V.  Turner,  53  Me.  225. 

Maryland. —  Baltimore  County  Mut.  F.  Ins. 
Co.  V.  Jean,  96  Md.  252,  53  Atl.  950,  94  Am. 
St.  Rep.  570. 

Michigan. —  Tolford  v.  Church,  66  Mich. 
431,  33  N.  W.  913. 

New  Jersey. —  Columbia  F.  Ins.  Co.  v.  Kin- 
yon,  37  N.  J.  L.  33. 

Pennsylvania. — ^Akers  v.  Hite,  94  Pa.  St. 
394,  39  Am.  Rep.  792. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  421. 

But  note  a  practical  difiSculty  in  determin- 
ing just  when  membership  ceases  under  the 
provisions  of  a  policy  and  the  custom  of 
business  in  People's  Mut.  Ins.  Co.  v.  Allen, 
10  Gray  (Mass.)  297. 

56.  Maryland. —  Stockley  v.  Benedict,  92 
Md.  325,  48  Atl.  59. 

Massachusetts. —  Fayette  Mut.  F.  Ins.  Co. 
V.  Fuller,  8  Allen  27. 

New  York. —  Tuekerman  v.  Bigler,  46  Barb. 
375. 

Ohio. —  Mansfield  v.  Franklin  Furniture 
Co.,  12  Ohio  Cir.  Ct.  222,  4  Ohio  Cir.  Dec. 
473.  , 

Pennsylvania. —  Columbia  Ins.  Co.  v.  Buck- 
ley, 83  Pa.  St.  293,  24  Am.  Rep.  172. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  421. 

57.  Indiana. —  Hashagan  r.  Manlove,  42 
Ind.  330. 

Mississippi. —  Planters'  Ins.  Co.  v.  Comfort, 
50  Miss.  662. 

New  Hampshire. —  Great  Falls  Mut.  F.  Ins. 
Co.  V.  Harvey,  45  N.  H.  292;  Atlantic  Mut. 
F.  Ins.  Co.  V.  Young,  38  N.  H.  451,  75  Am. 
Dec.  200. 

New  Jersey. — Stewart  v.  Northampton  Mut. 
Live  Stock  Ins.  Co.,  38  N.  J.  L.  436. 

New  York. —  Sparks  v.  McCreery,  61  N.  Y. 
App.  Div.  402,  70  N.  Y.  Suppl.  610. 

Pennsylvania. — Columbia  F.  Ins.  Co.  v.  Bol- 
ton, 2  Pearson  222. 

South  Carolina. —  South  Carolina  Mut.  Ins. 
Co.  V.  Price,  67  S.  C.  207,  45  S.  E.  173. 

Virginia. —  Greenhow  v.  Buck,  5  Munf. 
263. 

West  Virginia. —  Swing  v.  Parkersburg  Ve- 
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the  insured  is  liable  for  his  proportion  of  every  loss  arising.^*  And  this  even 
though  the  subject-matter  of  the  insurance  be  alienated  or  destroyed  unless  an 
actual  surrender  of  the  policy  is  made,^'  and  all  prior  assessments  paid.®*  After 
the  cancellation  of  his  policy,  a  member  of  a  mutual  company,  while  not  liable 
for  losses  arising  subsequently  to  the  date  he  ceases  to  be  a  member,  is  still 
assessable  for  losses  arising  prior  to  that  time,  to  the  amount  of  his  deposit  note.^^ 
The  rule  is  the  same  in  case  the  membership  has  come  to  an  end  by  the  termination 
of  the  policy  by  other  means  tlian  by  cancellation.*' 

b.  FoF  Expenses  and  Other  Purposes.  In  addition  to  the  assessments  for  the 
purpose  just  mentioned,  a  mutual  insurance  company  may  levy  an  assessment  for 
certain  other  purposes;^  for  example  to  provide  a  reasonable  sum  for  the 
running  expenses  of  the  company  ;**  to  pay  back  sums  voluntarily  paid  under  a 
previous  assessment  which  has  been  adjudged  to  be  illegal,  together  with  interest 


neer,  etc.,  Co.,  45  W.  Va.  288,  31  S.  E.  926; 
Swing  4/.  Bentley,  etc.,  Furniture  Co.,  45 
W.  Va.  283,  31  S.  E.  925. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  418 
et  seq. 

58.  Citizens'  Mut.  F.  Ins.  Co.  v.  Sortwell, 
10  Allen  (Mass.)  110;  Morgan  v.  Hog  Rais- 
ers' Mut.  Ins.  Co.,  62  Nebr.  446,  87  N.  W. 
145;  New  Hampshire  Mut.  F.  Ins.  Co.  v. 
Eand,  24  N.  H.  428;  Stockley  f.  Schwerd- 
feger,  19  Pa.  Super.  Ct.  289. 

59.  Boot,  etc..  Manufacturers  Mut.  F.  Ins. 
Co.  V.  Melrose  Orthodox  Cong.  Soc,  117  Mass. 
199;  Cumings  v.  Sawyer,  117  Mass.  30;  Stock- 
ley  V.  Riebenaek,  12  Pa.  Super.  Ct.  169. 

Each  memher  is  liable  until  the  policy  is 
canceled  or  completely  surrendered.  Com.  v. 
Massachusetts  Mut.  F.  Ins.  Co.,  112  Mass. 
116;  Atlantic  Ins.  Co.  v.  Goodall,  35  N.  H. 
328;  Huntley  v.  Beecher,  30  Barb.  (N.  Y.) 
580;  Stockley  v.  Riebenaek,  12  Pa.  Super. 
Ct.  169. 

60.  Indiana  Mut.  F.  Ins.  Co.  v.  Conner,  5 
Ind.  170;  Indiana  Mut.  F.  Ins.  Co.  v.  Coquil- 
lard,  2  Ind.  645;  Hyatt  v.  Wait,  37  Barb. 
(N.  Y.)  29. 

61.  Mallen  v.  Langworthy,  70  111.  App. 
376;  Farwell  v.  Parker,  59  111.  App.  43; 
Peake  v.  Yule,  123  Mich.  675,  82  N.  W.  514; 
Sands  v.  Hill,  42  Barb.  (N.  Y.)  651;  Sparks 
V.  Flaccus  Glass  Co.,  16  Pa.  Super.  Ct.  119; 
Stockley  v.  Hartley,  12  Pa.  Super.  Ct.  628; 
Susquehanna  Mut.  F.  Ins.  Co.  v.  Sprenkle,  13 
York  Leg.  Eee.  (Pa.)  121.  Contra,  Camp- 
bell V.  Adams,  38  Barb.  (N.  Y.)   132. 

Particularly  is  this  true  as  to  losses  un- 
adjusted at  the  time  of  cancellation.  Susque- 
hanna Mut.  F.  Ins.  Co.  V.  Mardorf,  152  Pa. 
St.  22,  25  Atl.  234. 

62.  Hamilton  Mut.  Ins..  Co.  v.  Parker,  11 
Allen  (Mass.)  574;  Detroit  Manufacturers' 
Mut.  F.  Ins.  Co.  V.  Merrill,  101  Mich.  393, 
69  N.  W.  661 ;  Ionia,  etc.,  Farmers'  Mut.  F. 
Ins.  Co.  V.  Otto,  96  Mich.  558,  56  N.  W.  88, 
S7  Mich.  522,  56  N.  W.  755;  Tolford  v. 
Church,  66  Mich.  431,  33  N.  W.  913;  St. 
Louis  Mut.  F.  &  M.  Ins.  Co.  v.  Boeckler,  19 
Mo.  135;  Billmeyer  v.  People's  F.  Ins.  Co.,  1 
Walk.   (Pa.)   530. 

On  the  death  of  a  memher  no  liability  at- 
taches to  the  heirs.  Pickneyville  Mut.  F. 
Ins.  Co.  V.  Kimmel,  59  111.  App.  532. 

A  complete  bona  fide  settlement,  however, 
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by  which  the  insured  on  paying  his  supposed 
share  of  all  supposed  outstanding  losses  was 
permitted  to  withdraw,  has  been  held  to  re- 
lease him  from  all  liability,  although  deficien- 
cies or  mistake  be  afterward  discovered. 
Union  Mut.  F.  Ins.  Co.  v.  Spaulding,  61  Mich. 
77,  27  N.  W.  860;  Langworthy  v.  Saxony 
Mills,  72  Mo.  App.  363;  Hyde  v.  Lynde,  4 
N.  Y.  387;  Patrons  of  Industry  F.  Ins.  Co. 
V.  Harwood,  64  N.  Y.  App.  Div.  248,  72  N.  Y. 
Suppl.  8. 

63.  See  cases  cited  infra,  note  64  et  seq. 
Payment  in  advance. —  Where  a  member  of 

a  mutual  insurance  company  has  obligated 
himself  to  pay  such  annual  assessments  as 
shall  be  made,  not  to  exceed  a  specified  sum 
each  year,  and  in  anticipation  of  an  annual 
assessment  pays  to  the  treasurer  the  amount 
of  an  annual  assessment  in  advance,  and  such 
assessment  is  not  in  fact  made,  the  sum  so 
paid  stands  to  his  credit,  and  he  has  a  right 
to  apply  the  same  on  an  assessment  for  a  suc- 
ceeding year.  Montgomery  v.  Harker,  9  N.  D. 
527,  84  N.  W.  369. 

64.  American  Guaranty  Fund  Mut.  Ins.  Co. 
V.  Mattson,  100  Mo.  App.  316,  73  S.  W.  365; 
Hyatt  V.  Esmond,  37  Barb.  (N.  Y.)  601; 
Susquehanna  Mut.  F.  Ins.  Co.  v.  Gackenbach, 
115  Pa.  St.  492,  9  Atl.  90;  Schofield  v. 
Hayes,  17  Pa.  Super.  Ct.  110;  Stockley  v. 
Riebenaek,  12  Pa.  Super.  Ct.  169.  But  in 
Sinnissippi  Ins.  Co.  v.  Taft,  26  Ind.  240,  this 
right  was  denied.  And  in  Gilman  v.  Druse, 
111  Wis.  400,  87  N.  W.  557,  under  a  special 
statute  a  levy  covering  unpaid  general  ex- 
penses, the  statute  providing  for  a  deficiency 
assessment  for  losses,  was  held  a  "  fraud." 

A  legal  necessity  for  the  levy  is  of  course 
necessary.  Pacific  Mut.  Ins.  Co.  v.  Guse,  49 
Mo.  329,  8  Am.  Rep.  132.  But  the  directors 
are  the  judges  of  the  practical  necessity.  St. 
Lawrence  Mut.  Ins.  Co.  v.  Paige,  1  Hilt. 
(N.  Y.)   430. 

If  the  losses  are  payable  first  from  a  cer- 
tain fund,  the  exhaustion  of  this  fund  is  a, 
condition  precedent  to  the  levying  of  an  as- 
sessment. Ohio  Mut.  Ins.  Co',  v.  Marietta 
Woolen  Factory,  1  Ohio  Dec.  (Reprint)  577, 
W  West.  L.  J.  466. 

The  fact  that  no  suit  has  been  brought  for 
losses  during  the  time  for  which  the  assess- 
ments were  made  is  inadmissible.  Buckley 
t.  Columbia  Ins.  Co.,  83  Pa.  St.  298. 


FIRE  INSURANCE 


[19  Cye.J     621 


thereon;"'  to  pay  back  sums  advanced  or  borrowed  by  the  directors  as  a  means 
of  paying  losses  ;*°  to  provide  a  fund  from  which  to  repay  unearned  premiums  in 
event  of  cancellation  ; "  to  refill  the  capital  stock  diminished  by  repeated  losses  ;  ^ 
or  to  cover  losses  occasioned  by  bad  investments.*'  If  a  certain  assessment  levied 
to  pay  the  losses  accrued  to  date  thereof  is  insutficient,  a  second  assessment  may 
be  levied  to  pay  the  deficiency,  and  the  fact  that  it  is  a  second  assessment  is  no 
defense  thereto.™  The  rule  is  the  same  when  the  prior  assessment  was  void, 
provided  that  those  who  have  paid  the  same  are  credited  therewith  upon  the 
new  levy.'*^ 

6.  Formalities  of  Assessment  —  a.  The  Levy.  All  provisions  of  the  by-laws 
as  to  the  time  or  manner  of  levying  assessments  must  be  followed  in  order  that 
the  same  may  be  valid  ;'^  but  in  the  absence  of  a  showing  of  some  defect  the 


65.  In  re  People's  Mut.  Equitable  P.  Ins. 
Co.,  9  Allen  (Mass.)  319.  An  assessment  by 
a  mutual  insurance  company,  made  in  place 
of  a  previous  illegal  assessment  which  has 
not  been  enforced  by  the  directors,  is  valid. 
People's  Mut.  Ins.  Co.  v.  Allen,  10  Gray 
(Mass.)  297.     But  this  cannot  be  done  by  an 

insolvent  company.     Com.  v.  Mechanics'  Mut. 
F.  Ins.  Co.,  112  Mass.  192. 

66.  Baltimore  County  Mut.  F.  Ins.  Co.  v. 
Jfean,  96  Md.  252,  53  Atl.  950,  94  Am.  St. 
Rep.  570;  Jones  v.  Sisson,  6  Gray  (Mass.) 
288;  Eichman  v.  Hersker,  170  Pa.  St.  402,  33 
Atl.  229;  New  Hanover  Mut.  F.  Ins.  Co.  v. 
Scholl,  12  Montg.  Co.  Rep.   (Pa.)   78. 

67.  Fayette  Mut.  F.  Ins.  Co.  v.  Fuller,  8 
Allen  (Mass.)  27.  But  a  member  of  a  mutual 
fire-insuTanee  company  who  contracts  to  pay 
only  for  losses  and  expenses  cannot  be  as- 
sessed to  repay  unearned  premiums.  Warner 
r.  Delbridge,  etc.,  Co.,  110  Mich.  590,  68 
N.  W.  283,  64  Am.  St.  Rep.  367,  34  L.  R.  A. 
701. 

68.  Gardner  v.  Hope  Ins.  Co.,  9  R.  I.  194, 

11  Am.  Rep.  238. 

69.  People's  Mut.  Ins.  Co.  v.  Allen,  10  Gray 
(Mass.)   297. 

70.  Michigan. —  Peake  v.  Yule,  123  Mich. 
675,  82  N.  W.  514 ;  Ionia,  etc..  Farmers'  Mut. 
F.  Ins.  Co.  v.  Otto,  96  Mich.  558,  56  N.  W. 
88,  97  Mich.  522,  56  N.  W.  755. 

JVeio  Jersey. —  Doane  v.  Milville  Mut.  M.  k 
F.  Ins.  Co.,  45  N.  J.  Eq.  274,  17  Atl.  626. 

2Vei«  York. —  Rockland,  etc..  Town  F.  Ins. 
Co.  V.  Bussey,  48  N.  Y.  App.  Div.  359,  63 
N.  Y.  Suppl.  86.  Contra,  under  prior  statute. 
See  Sands  v.  Lillienthal,  46  N.  Y.  541 ;  Pratt 
V.  Dwelling-House  Mut.  F.  Ins.  Co.,  7  N.  Y. 
App.  Div.  544,  40  N".  Y.  Suppl.  179;  Cooper 
V.  Shaver,  41  Barb.  151;  Campbell  v.  Adams, 
38  Barb.   132.     But  compare  Bangs  v.  Gray, 

12  N.  Y.  447  {reversing  15  Barb.  264]. 
Ohio. —  Davis  v.   Sharp,  2  Ohio  Deo.    (Re- 
print)  197,  2  West.  L.  Month.  40. 

Pennsylvania. —  Snyder  v.  Groff,  8  Pa.  Diat. 
291. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  414 
et  seq. 

Contra. — Farmers'  Mut.  F.  Ins.  Co.  v.  Chase, 
56  N.  H.  341.  And  compare  Estabrooks  v. 
Fidelity  Mut.  F.  Ins.  Co.,  74  Vt.  202,  52  Atl. 
420. 

But  if  the  members  who  did  not  pay  have 
been  released  from  liability  the  second  assess- 


ment is  invalid.    Herkimer  County  Mut.  Ins. 
Co.  V.  Fuller,  14  Barb.   (N.  Y.)   373. 

71.  Ionia,  etc..  Farmers'  ^ut.  F.  Ins.  Co. 
V.  Ionia  Cir.  Judge,  100  Mich.  606,  59  N.  W. 
250,  32  L.  R.  A.  481. 

73.  Com.  V.  Dorchester  Mut.  F.  Ins.  Co., 
112  Mass.  142;  Baker  v.  Citizens'  Mut.  P. 
Ins.  Co.,  51  Mich.  243,  16  N.  W.  391;  Mont- 
gomery V.  Whitbeck,  12  N.  D.  385,  96  N.  W. 
327. 

An  injunction  is  proper  to  restrain  an  at- 
tempt to  collect  an  illegal  assessment.  Ly- 
coming F.  Ins.  Co.  V.  Newcomb,  1  Leg.  Chron. 
(Pa.)    9. 

Burden  of  proof  ordinarily  is  on  the  com- 
pany to  show  that  the  assessment  has  been  ' 
legally  laid  in  accordance  with  its  charter 
and  by-laws.  Rand  v.  Continental  Mut.  F. 
Ins.  Co.,  58  111.  App.  665;  Augusta  Mut.  F. 
Ins.  Co.  V.  French,  39  Me.  522;  Washington 
County  Mut.  Ins.  Co.  v.  Chamberlain,  16 
Gray  (Mass.)  165;  Atlantic  Mut.  F.  Ins.  Co. 
V.  Fitzpatrick,  2  Gray  (Mass.)  279;  Susque- 
hanna Mut.  F.  Ins.  Co.  V.  Gackenbach,  115 
Pa.  St.  492,  9  Atl.  90.  When,  however,  the 
certificate  of  the  secretary  or  other  officer  as 
to  the  regularity  of  the  assessment  is  ac- 
cepted as  prvma  facie  proof  of  the  facts  re- 
cited therein,  the  burden  is  correspondingly 
thrown  upon  the  insured  to  show  the  irregu- 
larity of  the  assessment  proceedings.  Davis 
V.  Sharp,  2  Ohio  Dec.  (Reprint)"  197,  2  West. 
L.  Month.  40;  Susquehanna  Mut.  F.  Ins.  Co. 
V.  Gackenbach,  115  Pa.  St.  492,  9  Atl.  90; 
People's  P.  Ins.  Co.  v.  Hartshorne,  90  Pa. 
St.  465;  Lehigh  Valley  P.  Ins.  Co.  v.  Dry- 
foos,  6  Pa.  Cas.  219,  9  Atl.  262;  People's  Mut. 
F.  Ins.  Co.  V.  Bergstresser,  1  Pa.  Dist.  771, 
11  Pa.  Co.  Ct.  646;  Billmeyer  v.  People's  P. 
Ins.  Co.,  1  Walk.   (Pa.)   530. 

Technical  requirements  of  declaration  or 
answer  under  statutory  procedure  see  Peo- 
ple's Equitable  Mut.  P.  Ins.  Co.  v.  Arthur,  7 
Gray  (Mass.)  267;  Genesee  Mut,  Ins.  Co.  v. 
Moynihen,  5  How.  Pr.  (N.  Y.)  321. 

Requirements  of  an  affidavit  of  defense  un- 
der the  Pennsylvania  practice  under  such  a 
rule  see  Hoffman  v.  Whelan,  160  Pa.  St.  94, 
28  Atl.  498;  People's  Mut.  P.  Ins.  Co.  v. 
Groflf,  154  Pa.  St.  200,  26  Atl.  63;  Fidelity 
Mut.  F.  Ins.  Co.  V.  Vitale,  10  Pa.  Super.  Gt. 
157 ;  People's  Mut.  P.  Ins.  Co.  v.  Bergstres- 
ser, 1  Pa.  Dist.  771,  11  Pa.  Co.  Ct.  646; 
West  Branch  Ins.  Co.  v.  Smith,  1  Leg.  Eec. 
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presumption  of  regularity  in  all  niere  formalities  obtains.™  It  is  necessary  tliat 
the  company  should  show  affirmatively  the  necessity  of  a  levy  and  that  the  same 
has  been  done  pursuant  to  its  act  of  incorporation  and  by-laws.'*  To  this  end  it 
is  necessary  that  the  statement  of  the  condition  of  the  assets  of  the  company 
upon  which  the  levy  is  based  should  be  sufficient  to  enable  a  member  to  judge  of 
the  necessity  for  the  assessment  he  is  called  on  to  pay.'^  Thus  while  lumped 
items  are  improper,'^  a  setting  out  of  all  the  details  is  superfluous.'"  It  is  not 
necessary  that  the  resolution  levying  the  assessment  should  specify  the  names  of 
each  member  assessed  or  the  precise  sums  required  to  be  paid  by  each  member ; 
if  the  percentage  is  fixed,  the  court  regards  the  levy  as  sufficiently  certain,  for 
that  is  certain  which  can  be  made  certain  ;  '^  but  members  liable  to  an  assessment 
cannot  be  omitted  therefrom,  for  this  violates  the  rule  requiring  a  proportionate 


93;  Lycoming  F.  Ins.  Co.  t.  Brierly,  10 
Wkly.  Notes  Gas.  45;  Susquehanna  Mut.  F. 
Ins.  Co.  «.  Sprenkle,  13  York  Leg.  Eec. 
121. 

73.  Citizens'  Mut.  F.  Ins.  Co.  v.  Sortwell, 
10  Allen  (Mass.)  110;  Bay  State  Mut.  F. 
Ins.  Co.  v.  Sawyer,  12  Cush.  (Mass.)  64; 
Atlantic  Mut.  F.  Ins.  Co.  v.  Sanders,  36  N.  H. 
252;  Fidelity  Mut.  F.  Ins.  Co.  v.  Vitale,  10 
Pa.  Super.  Ct.  157;  Sparks  v.  Vitale,  44 
Wkly.  Notes  Cas.  (Pa.)  150;  Lycoming  Ins. 
Co.  V.  Wright,  60  Vt.  515,  12  Atl.  103. 

If  no  mode  be  provided  in  the  by-laws  it  is 
not  requisite  that  the  object  of  the  meeting 
be  stated  in  a,  notice  of  the  meeting  sent  out 
to  the  directors.  Fayette  Mut.  F.  Ins.  Co.  v. 
Fuller,  8  Allen   (Mass.)   27. 

"Mere  irregularities"  in  the  proceedings 
will  not  avail  as  a  defense.  Richards  v.  Hale, 
24  Ohio  Cir.  Ct.  468. 

74.  Warner  v.  Beem^  36  Iowa  385;  Atlan- 
tic Mut.  F.  Ins.  Co.  V.  Fitzpatriek,  2  Gray 
(Mass.)  279;  Sparks  v.  McCreery,  61  N.  Y. 
App.  Div.  402,  70  N.  Y.  Suppl.  610;  Kelly  v. 
Troy  F.  Ins.  Co.,  3  Wis.  254. 

The  company  must  prove  that  by  the  terms 
of  the  policy  defendant  is  a  member  liable  to 
assessment  (Manitoba  Farmers'  Mut.  Hail 
Ins.  Co.  v.  Fisher,  14  Manitoba  157),  but  all 
purely  formal  requirements  are  presumed  to 
have  been  complied  with  (Richards  v.  Hale, 
24  Ohio  Cir.  Ct.  468).  While  the  company 
must  prove  the  actual  issuance  of  the  policy 
to  defendant  if  it  be  denied  (New  England 
Mut.  F.  Ins.  Co.  v.  Belknap,  9  Cush.  (Mass.) 
140 ;  Moore  v.  Everitt,  20  Pa.  Super.  Ct.  13 ) , 
a  recital  of  the  same  and  reference  thereto  in 
the  premium  note  presents  'prima  fade  proof 
(Way  V.  Billings,  2  Mich.  397). 

In  order  to  justify  an  assessment  upon  an 
alleged  missing  premium  note,  proof  of  its 
having  existed  at  some  time,  unpaid  and  un- 
canceled, must  be  furnished  independently  of 
the  records  of  the  company.  In  re  Slater 
Mut.  F.  Ins.  Co.,  10  R.  I.  42. 

75.  Lycoming  Ins.  Co.  v.  Bixby,  15  Wkly. 
Notes  Cas.  (Pa.)  109. 

A  copy  of  the  assessment  itself  need  not  be 
filed  in  an  action  on  the  note  (Hope  Mut.  F. 
Ins.  Co.  V.  Koeller,  47  Mo.  129;  Hope  Mut. 
F.  Ins.  Co.  V.  Beckmann,  47  Mo.  93;  Penn- 
sylvania Cent.  Ins.  Co.  v.  Kniley,  2  Pearson 
(Pa.)  229)  ;  but  on  trial  the  assessment  must 
be   shown   by   the    records   of   the   company 
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(Western  Massachusetts  Mut.  F.  Ins.  Co.  r. 
Siegel,  84  111.  App.  528).  Although  a  ver- 
batim copy  of  the  director's  resolution  need 
not  be  attached  yet  a  statement  of  claim 
must  be  made  a  part  of  the  declaration 
(Sparks  v.  Flaocus  Glass  Co.,  16  Pa.  Super. 
Ct.  119). 

76.  Seidler  v.  Beebe,  (Pa.  1886)  5  Atl. 
612;  Barker  v.  Beeber,  112  Pa.  St.  216,  5 
Atl.  1. 

77.  American  Guaranty  Fund  Mut.  Ins. 
Co.  V.  Mattson,  100  Mo.  App.  316,  73  S.  W. 
365. 

Setting  out  the  particular  loss  for  payment 
of  which  each  assessment  is  made  is  not  neces- 
sary. Merchants',  etc.,  Ins.  Co.  v.  Linchey,  3 
Mo.  App.  588. 

The  books  of  the  company  are  available  to 
prove  the  necessity  of  levy  and  if  they  show 
such  necessity  a  prima  facie  case  is  made. 
Citizens'  Mut.  F.  Ins.  Co.  v.  Sortwell,  10 
Allen  (Mass.)  110;  People's  Mut.  Ins.  Co.  v. 
Allen,  10  Gray  (Mass.)  297;  Marblehead 
Mut.  F.  Ins.  Co.  V.  Underwood,  3  Gray  (Mass.) 
210. 

Vote  of  directors  authorizing  assessment. — 
A  prima  facie  case  is  made  in  a  suit  on  pre- 
mium notes  for  assessments  levied  by  showing 
the  vote  of  the  directors  authorizing  the  as- 
sessments. American  Guaranty  Fund  Mut. 
Ins.  Co.  V.  Mattson,  100  Mo.  App.  316,  73 
S.  W.  365;  Connecticut  River  Mut.  F.  Ins. 
Co..«;.  Way,  62  N.  H.  622. 

Secretary's  certificate. —  By  charter  or  act 
of  incorporation  the  secretary's  certificate  of 
an  assessment  is  often  made  prima  facie  evi- 
dence of  the  legal  necessity  for  the  same. 
Williams  v.  German  Mut.  F.  Ins.  Co.,  68  111. 
387;  People's  F.  Ins.  Co.  v.  Hartshorne,  90 
Pa.  St.  465;  Buckley  v.  Columbia  Ins.  Co., 
83  Pa.  St.  298;  West  Branch  Ins.  Co.  v. 
Macklin,  66  Pa.  St.  34.  It  is  the  necessity 
existing  at  the  time  of  the  levy  that  is  thus 
presumptively  shown.  People's  Mut.  F.  Ins. 
Co.  V.  Groflf,  154  Pa.  St.  200,  26  Atl.  63. 

Statutes  frequently  provide  what  a  state- 
ment of  assessment  shall  show.  Fayette  Mut. 
F.  Ins.  Co.  V.  Fuller,  8  Allen  (Mass.)  27; 
Dwinnell  v.  Kramer,  87  Minn.  392,  92  N.  W. 
227. 

78.  Sands  v.  Sanders,  28  N.  Y.  416;  Ly- 
coming F.  Ins.  Co.  V.  Rought,  97  Pa.  St.  415 ; 
Lycoming  F.  Ins.  Co.  v.  Sensenig,  16  Phila., 
(Pa.)  601. 
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levy,  and  an  assessment  wliicli  knowingly  does  so  is  invalid."  Every  assessment 
levied  by  a  company  should  include  all  losses  arising  down  to  the  time  of  the 
levy,^  but  it  need  not  include  contested  or  litigated  claims  until  they  are 
established  by  a  court  of  competent  jurisdiction.^^ 

b.  The  Notice.  No  notice  to  the  members  of  the  directors'  intention  to  levy 
an  assessment  is  required.^'  But  notice  of  the  levy  of  the  assessment  must  be 
given  fully  and  legally  to  each  member  before  he  can  be  held  personally  upon  his 
note.^'  A  demand  is,  however,  unnecessary  unless  stipulated  for  or  reasonably 
implied.^  When  no  mode  is  prescribed  by  the  by-laws  the  notice  may  be  either 
written  or  verbal.^^  In  the  absence  of  specific  requirement  mailing  a  notice  to 
the  last  known  address  of  the  member  is  sufficient ;  ^  but  if  a  particular  sort 
of  notice  be  required  by  the  by-laws  nothing  else  will  suffice.^  A  demand 
for  the  payment  of  an  assessment  is  a  sufficient  notice  of  the  levying  of  the 
assessment.*^ 

e.  Default,  Penalties,  Interest,  Etc.  If  the  policy  and  note  provide  that,  in 
case  of  a  default  in  the  payment  of  an  assessment,  tlie  entire  amount  of  the  note 
shall  become  due  and  payable,  plaintifE  upon  showing  such  default  may  have 
judgment  for  the  balance  unpaid  upon  the  note,  although  in  general  an  execution 
can  only  issue  for  future  assessments  and  costs  as  they  accrue.*'     But  it  appears 


79.  Massachusetts. —  Marblehead  Mut.  F. 
Ins.  Co.  f.  Hayward,  3  Gray  208. 

Minnesota. —  Swing  v.  H.  C.  Akely  Lum- 
ber Co.,  62  Minn.  169,  64  N.  W.  97. 

Mississippi. —  Planters'  Ins.  Co.  v.  Com- 
fort, 50  Miss.  662. 

NeiD  York. —  Herkimer  County,  Mut.  Ins. 
Co.  V.  Fuller,  14  Barb.  373. 

Pennsylvania. —  New  Hanover  Mut.  F.  Ins. 
Co.  V.  Scholl,  12  Moutg.  Co.  Rep.  78. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  428. 

Extent  of  rule. —  This  is  true,  although 
there  is  a  purpose  to  assess  persons  so  omit- 
ted at  a  later  date.  Marblehead  Mut.  F. 
Ins.  Co.  V.  Hayward,  3  Gray  (Mass.)  208. 
But  if  the  difference  is  very  minute  it  may 
be  overlooked.  Fayette  Mut.  F.  Ins.  Co.  v. 
Fuller,  8  Allen   (Mass.)   27. 

A  release  by  ^he  company  of  its  claims 
against  its  insolvent  policy-holders  on  com- 
promise is  no  defense  in  an  action  against 
another  policy-holder  for  his  delinquent  as- 
sessments. Susquehanna  Mut.  F.  Ins.  Co. 
V.  Gackenbach,  115  Pa.  St.  492,  9  Atl.  90; 
Crawford  v.  Susquehanna  Mut.  F.  Ins.  Co.,  9 
Pa.  Cas.  502,  12  Atl.  844. 

80.  Columbia  F.  Ins.  Co.  v.  Bolton,  2  Pear- 
son (Pa.)  222.  And  compare  Shaughnessy  v, 
Rensselaer  Ins.  Co.,  21  Barb.   (M.  Y.)   605. 

81.  Decker  v.  Righter,  9  Kan.  App.  431,  58 
Pac.  1009. 

83.  Dwinnell  v.  Felt,  (Minn.  1903)  95 
N.  W.  579. 

83.  Thornton  v.  Western  Reserve  Farmers' 
Ins.  Co.,  31  Pa.  St.  529;  Sparks  v.  Industrial 
Brick  Co.,  12  Pa.  Super.  Ct.  404;  Susque- 
hanna Mut.  F.  Ins.  Co.  V.  Staats,  4  Pennyp. 
(Pa.)  313.  Compare  Boone  County  Home 
Mut.  Ins.  Co.  V.  Anthony,  68  Mo.  App.  424. 

In  a  suit  brought  therefor  it  is  not  neces- 
sary for  the  company  to  specifically  aver  a 
notice  of  an  assessment,  it  being  sufficient  to 
aver  the  refusal  of  defendant  to  pay  the  same. 
Missouri  State  Mut.  P.  &  M.  Ins.  Co.  v.  Spore, 
23  Mo.  26. 


84.  Mitchell  v.  American  Ins.  Co.,  51  Ind. 
396;  Atlantic  Mut.  F.  Ins.  Co.  v.  Sanders,  36 
N.  H.  252. 

A  New  York  statute  requires  a  personal 
demand  before  an  action  can  be  maintained. 
Sands  v.  Lilienthal,  46  N.  Y.  541 ;  Sands  v. 
Annesley,  56  Barb.  598. 

A  company  whose  charter  allows  an  action 
on  notice  merely  is  not  affected  by  subsequent 
legislation  requiring  a  demand.  York  County 
Mut.  F.  Ins.  Co.  V.  Knight,  48  Me.  75. 

85.  Williams  v.  German  Mut.  F.  Ins.  Co., 
68  111.  387. 

86.  Commonwealth  Mut.  F.  Ins.  Co.  v.. 
Wood,  171  Mass.  484,  51  N.  E.  19;  Jones  v. 
Sisson,  6  Gray  (Mass.)  288;  Stevens  v.  Hein, 
37  N.  Y.  App.  Div.  542,  55  N.  Y.  Suppl.  491. 

87.  York  County  Mut.  F.  Ins.  Co.  v.  Knight, 
48  Me.  75;  Northampton  Mut.  Live  Stock 
Ins.  Co.  V.  Stewart,  39  N.  J.  L.  486;  Sands 
V.  Boutwell,  26  N.  Y.  233;  Sands  v.  Shoe- 
maker, 4  Abb.  Dec.  (N.  Y.)  149;  Buckley  v. 
Columbia  Ins.  Co.,  83  Pa.  St.  298.  See  also 
Frey  v.  Wellington  County  Mut.  F.  Ins.  Co., 
4  Ont.  App.  293,  43  U.  C.  Q.  B.  102. 

For  technical  requirements  as  to  the  giving 
of  notice  see  Atlantic  Mut.  F.  Ins.  Co.  v. 
Sanders,  36  N.  H.  252 ;  Shuman  v.  Juniata 
Farmers'  Mut.  F.  Ins.  Co.,  206  Pa.  St.  417, 
55  Atl.  1069. 

88.  Stevens  v.  Hein,  37  N.  Y.  App.  Div. 
542,  55  N.  Y.  Suppl.  491. 

89.  Illinois. —  Rand  v.  Mutual  F.  Ins.  Co., 
58  111.  App.  528. 

Indiana. —  German  Mut.  F.  Ins.  Co.  v. 
Franek,  22  Ind.  364. 

Kentucky. —  Blackerby  v.  Continental  Ins. 
Co.,  83  Ky.  574. 

Massachusetts. —  Jones  v.  Sisson,  6  Gray 
288. 

Missouri. —  St.  Louis  Mut.  F.  &  M.  Ins.  Co. 
V.  Boeckler,  19  Mo.  135. 

'Nebraska. —  Farmers'  Union  Ins.  Co.  v.  Wil- 
der, 35  Nebr.  572,  53  N.  W.  587. 

South   Carolina. —  Continental    Ins.    Co.   v. 
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generally  speaking  that  a  provision  that  a  certain  sum  of  money  shall  be  due  and 
payable  or  that  a  large  rate  of  interest  shall  be  chargeable  upon  the  failure  of  the 
member  to  pay  his  assessments  is  a  penalty  and  therefore  will  not  be  enforced.^ 
On  general  principles  of  the  law  of  damages  interest''  should  be  recoverable  for 
failure  to  pay  an.  assessment  properly  levied  from  the  date  on  which  payment 
thereof  became  due.°^ 

7.  Classes  of  Members  ;  Liability.  A  mutnal  insurance  company  has  ordi- 
narily no  right  to  divide  its  risks  and  capital  into  classes  and  restrict  the  liability 
upon  stock  notes  to  the  class  in  which  they  are  placed.  The  insBred  has  the 
right  to  call  upon  the  whole  capital  of  the  company  and  require  an  assessment 
upon  all  the  stock  notes.'^  If,  however,  the  charter  permits  a  separation  of  risks 
into  classes  the  obligations  and  rights  of  the  members  in  the  different  classes  may 
be  kept  separate  and  a  member  be  liable  only  for  losses  arising  in  his  division,  as 
well  as  able  only  to  enforce  payment  of  a  loss  he  may  sustain  against  the  members 
of  his  class,'*  provided  that  the  loss  may  be  fully  paid  by  assessments  within  that 
class,  for  the  notes  of  the  members  of  a  different  class  must  be  assessed  if  such 
means  be  insufficient.'' 

8.  INSURER'S  Lien.  The  charter  of  a  company,  or  the  statutes  under  which  a 
charter  is  granted,  frequently  give  the  company  a  lien  on  the  property  insured, 
for  unpaid  premiums.  The  right  is  also  frequently  reserved  by  the  policy.  This 
lien  so  reserved  is  good  as  against  the  insured  so  long  as  he  retains  title ;  '*  but  is 


HojCfman,  25  S.  C.  327 ;  Continental  Ins.  Co.  v. 
Boykin,  25  S.  C.  323. 

What  law  governs. —  The  remedy  is  to  be 
determined  by  the  law  of  the  place  of  deliv- 
ery and  execution  of  the  policy  and  not  by 
that  of  the  state  where  the  company  is  lo- 
cated. Thornton  v.  Western  Reserve  Farm- 
ers' Ins.  Co.,  31  Pa.  St.  529. 

Amount  for  which  an  execution  may  issue 
when  judgment  has  been  entered  for  the  face 
of  the  note  under  the  New  York  statute  see 
Taylor  %.  Port  Jefferson  Milling  Co.,  84  Hun 
(N.  Y.)  610,  32  N.  Y.  Suppl.  307. 

Exemptions  of  members  of  a  mutual  com- 
pany from  execution  for  losses  see  Mont- 
gomery County  Farmers'  Mut.  Ins.  Co.  v. 
Milner,  90  Iowa  685,  57  N.  W.  612. 

90.  Rix  V.  Mutual  Ins.  Co.,  20  N.  H.  198; 
Bangs  V.  Mcintosh,,  23  Barb.  (N.  Y.)  591; 
National  Mut.  F.  Ins.  Co.  v.  Yeomans,  8  R.  I. 
25,  86  Am.  Dee.  610.  Contra,  People's  Mut. 
F.  Ins.  Co.  v.  Groff,  154  Pa.  St.  200,  26  Atl. 
63. 

91.  See  Damages,  15  Cvc.  83  et  seq. 

93.  Hyatt  v.  Wait,  37 'Barb.  (N.  Y.)  29. 
But  see  Bangs  v.  Bailey,  37  Barb.  (N.  Y.) 
630. 

93.  People's  Equitable  Mut.  F.  Ins.  Co.  v. 
Arthur,  7  Gray  (Mass.)  267;  Jackson  v.  Rob- 
erts, 31  N.  Y.  304;  Lehigh  Valley  F.  Ins.  Co. 
V.  Sehimpf,  13  Phila.  (Pa.)  515;  Lycoming 
F.  Ins.  Co.  V.  Neweomb,  1  Leg.  Chron.  (Pa.) 
9;  Fitzpatrick  v.  Troy  Ins.  Co.,  9  Fed.  Cas. 
No.  4,844,  5  Biss.  48. 

94.  Maine. —  Atlantic  Mut.  F.  Ins.  Co.  v. 
Moody,  74  Me.  385. 

New  Jersey. —  Doane  v.  Millville  Ins.  Co., 
45  N.  J.  Eq.  274,  17  Atl.  625. 

New  York. —  Sands  v.  Boutwell,  26  N.  Y. 
233. 

Ohio. —  Ohio  Mut.  Ins.  Co.  v.  Marietta 
Woolen  Factory,  3  Ohio  St.  348. 
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Wisconsin. —  Allen  v.  Winne,  15  Wis.  113; 
Kelly  V.  Troy  F.  Ins.  Co.,  3  Wis.  254. 

Contra. —  Merchants',  etc.,  Ins.  Co.  v. 
Linchey,  3  Mo.  App.  588. 

Members  may  be  estopped,  however,  to  as- 
sert such  a  privilege.  Lycoming  F.  Ins.  Co. 
V.  Buck,  1  Luz.  Leg.  Reg.  (Pa.)  351. 

95.  Sands  v.  Sanders,  28  N.  Y.  416;  White 
1).  Ross,  4  Abb.  Dec.  (N.  Y.)  589,  15  Abb. 
Pr.  66;  White  v.  Havens,  4  Abb.  Dec.  (N.  Y.) 
582,  20  How.  Pr.  177;  Susquehanna  Mut.  F. 
Ins.  Co.  v.  Leavy,  136  Pa.  St.  499,  20  Atl. 
502,  505;  Hays  v.  Lycoming  F.  Ins.  Co.,  98 
Pa.  St.  184;  Sehimpf  v.  Lehigh  Valley  Mut. 
Ins.  Co.,  86  Pa.  St.  373;  Hummel's  Appeal,  78 
Pa.  St.  320;  Rhinehart  v.  Alleghany  County 
Mut.  Ins.  Co.,  1  Pa.  St.  359;  Crawford  v. 
Susquehanna  Mut.  F.  Ins.  Co.,  9  Pa.  Cas. 
502,  12  Atl.  844;  Lycoming  F.  Ins.  Co.  i). 
Ruch,  1  Leg.  Chron.  (Pa.)  235.  Contra, 
George  v.  Lawrence,  1  Pearson  (Pa.)  159. 
And  compare  Beaver,  etc.,  Mut.  F.  Ins.  Co. 
V.  Trimble,  23  U.  C.  C.  P.  252. 

Where  one  class  is  a  "hazardous  depart- 
ment " .  and  a  premium  note  is  in  that  de- 
partment, it  has  been  held  that  the  maker 
is  first  liable  to  contribute  for  losses  in  that 
department;  but  if  the  losses  do  not  exhaust 
such  note  what  is  left  is  applicable  to  the 
payment  of  losses  in  the  other  departments 
during  the  running  of  the  policy.  Sands  v. 
Sanders,  28  N.  Y.  416,  26  N.  Y.  239,  25  How. 
Pr.  82. 

96.  Lycoming  F.  Ins.  Co.  v.  Ruoh,  1  Leg. 
Chron.  (Pa.)  235;  Lycoming  F.  Ins.  Co.  v. 
Neweomb,  1  Leg.  Chron.  (Pa.)  9;  Shirley  v. 
Mutual  Assur.  Soc,  2  Rob.  (Va.)  705;  Eos  p. 
Hill,  2  Ch.  Chamb.  (U.  C.)  348.  See  Farm- 
ers' Mut.  F.  Ins.  Assoc,  v.  Bunch,  46  S.  C. 
550,  24  S.  E.  .503,  where  a  lien  was  held, 
invalid  there  being  no  statutory  authority 
for  it. 
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lost  by  a  sale  of  the  property  to  a  hona  fide  purchaser,"  and  a  mortgagee  is 
deemed  a  "  purchaser."  ^  Such  a  lien  is  not  general  upon  any  property  of  the 
insured,  but  only  upon  the  particular  property  insured  against  which  it  is 
reserved.''  The  lien  may  be  filed  even  after  the  expiration  of  the  policy.*  The 
foreclosure  of  such  lien  is  an  equitable  action  in  its  nature." 

VI.  VALIDITY  OF  CONTRACT  OR  POLICY  IN  GENERAL. 

A.  Effect  of  Want  of  Assent.  A  policy  issued  by  an  insurance  agent 
acting  without  knowledge  or  consent  of  either  party  is  of  course  not  valid.* 

B.  Effect  of  Fraud  op  Mistake.*  Fraud  or  mistake  as  to  the  substantial 
terms  or  subject-rni-itter  of  the  contract  will  render  it  void.'  But  to  avoid  the 
contract  on  the  ground  of  fraudulent  inducement  or  representation,  it  must 
apj>ear  that  the  representation  or  inducement  was  material  to  the  contract.^ 

C.  Effect  of  Illegality — l.  In  General.  If  the  policy  is  void  as  being  in 
violation  of  statutory  provisions,  there  can  be  no  recovery  thereon.'  The  fact, 
however,  that  the  company  is  empowered  by  its  charter  to  make  contracts  in  the 
jurisdiction  in  which  it  is  created  will  not  render  a  policy  of  insurance  on  goods 
not  within  such  jurisdiction  invalid.'   . 

2.  Against  Public  Policy.  If  the  policy  is  void  by  reason  of  being  against 
public  policy  there  can  be  no  recovery  thereon.'     But  the  mere  fact  that  the 


97.  McCulloch  V.  Indiana  Mut.  F.  Ins.  Co., 
8  Blaekf.  (Ind.)  50;  Kentucky  Farmers'  Mut. 
Ins.  Co.  v.  Mathers,  7  Bush  (Ky.)  23,  3  Am. 
Eep.  286. 

Contra,  under  statute.  See  Mutual  Ass,ur. 
Soo.  V.  Stone,  3  Leigh  (Va.)  218;  Mutual 
Assur.  Soc.  V.  Byrd,  1  Va.  Cas.  170;  Mont- 
gomery V.  Gore  Dist.  Mut.  Ins.  Co.,  10  Grant 
Oh.  (U.  C.)  501.  But  see  Mutual  Assur. 
Soc.  V.  Faxon,  6  Wheat.  (U.  S.)  606,  5  L.  ed. 
342;  Mutual  Assur.  Soc.  v.  Watts,  1  Wheat. 
(U.  S.)  279,  4  L.  ed.  91,  two  decisions  of  the 
supreme  court  of  the  United  States  upon  the 
same  policy. 

98.  Shaw  V.  Shaw,  2  Ohio  Dec.  (Reprint) 
609,  4  West.  L.  Month.  158. 

99.  Halfpenny  %.  People's  F.  Ins.  Co.,  85 
Pa.  St.  48;  People's  F.  Ins.  Co.  v.  Coppell,  8 
Leg.  Gaz.  (Pa.)  118;  People's  F.  Ins.  Co.  v. 
Levi,  1  Leg.  Rec.   (Pa.)  220. 

1.  Peoples'  F.  Ins.  Co.  v.  Hartshorne,  84 
Pa.  St.  453. 

Before  an  execution  can  issue  thereon  all 
the  formalities  of  a  fundamental  statute 
must  be  complied  with.  Barker  v.  Beeber, 
112  Pa.  St.  216,  5  Atl.  1;  Seidler  v.  Beebe, 
(Pa.  1886)  5  Atl.  612;  Hageman  v.  People's 
Ins.  Co.,  1  Walk.  (Pa.)  509 j  Lycoming  Ins. 
Co.  «..  Lewis,  13  Lane.  Bar  (Pa.)  87;  Ly- 
coming F.  Ins.  Co.  V.  Bixby,  15  PhUa.  (Pa.) 
647. 

An  entry  of  such  a  lien  does  not  amount 
to  a  judgment  by  confession.  Lycoming  F. 
Ins.  Co.  V.  Morrell,  15  Phila.   (Pa.)   649. 

Estoppel. — A  company  is  not  estopped  from 
asserting  its  lien  on  the  policy  by  a  defense 
that  the  policy  was  void.  Susquehanna  Mut. 
F.  Ins.  Co.'s  Appeal,  105  Pa.  St.  615. 

Personalty. —  The  lien  was  held  not  ap- 
plicable to  personalty  in  People's  F.  Ins.  Co. 
V.  Levi,  1  Leg.  Rec.  (Pa.)  220.  But  the  mere 
fact  that  personalty  was  also  insured  does 
[40] 


not  defeat  the  lien  of  the  policy.    Peoples'  F. 
ins.  Co.  V.  Hartshorne,  84  Pa.  St.  453. 

2.  South  Carolina  Mut.  Ins.  Co.  v.  Price, 
56  S.  C.  407,  34  S.  E.  696. 

3.  London,  etc.,  F.  Ins.  Co.  v.  TurnbuU,  86 
Ky.  230,  5  S.  W.  542,  9  Ky.  L.  Rep.  544. 
Compare  Peterson  v.  Hartford  F.  Ins.  Co., 
Ill  111.  App.  466.    And  see  suvra,.  III,  D,  2. 

4.  Misrepresentations  or  fraud  avoiding  the 
policy  see  infra,  XII. 

5.  Tebbetts  v.  Hamilton  Mut.  Ins.  Co.,  3 
Allen  (Mass.)  569;  Underwriters'  Fire  Assoc. 
V.  Henry,  (Tex.  Civ.  App.  1904)  79  S.  W. 
1072;  Alsop  V.  Commercial  Ins.  Co.,  1  Fed. 
Cas.  No.  262,  1  Sumn.  451. 

6.  Rockford  Ins.  Co.  v.  Warne,  22  111.  App. 
19 ;  American  Steam-Boiler  Co.  v.  Wilder,  39 
Minn.  350,  40  N.  W.  252,  1  L.  R.  A.  671; 
Atlantic  Mut.  F.  Ins.  Co.  v.  Goodall,  29  N.  H. 
182 ;  Camden  Consol.  Oil  Co.  i;.  Ohio  Ins.  Co., 
4  Fed.  Cas.  No.  2,3376.  And  see  infra,  XII, 
A,  1-3. 

7.  Weed  v.  Cuming,  12  Pa.  Super.  Ct.  412; 
Luthe  V.  Farmers'  Mut.  F.  Ins.  Co.,  55  Wis. 
543,  13  N.  W.  490. 

Failure  to  comply  with  the  statutory  re- 
quirement that  the  member  shall  be  notified 
of  annual  meetings  on  the  part  of  a  mutual 
company  does  not  affect  the  validity  of  the 
policy.  Dwinnell  v.  Felt,  90  Minn.  9,  95 
N.  W.  579. 

If  the  contract  is  valid  when  made,  but 
performance  is  rendered  illegal  by  subsequent 
statute,  both  parties  are  discharged  from  its 
obligations.  'The  insured  loses  his  indemnity 
and  the  insurer  loses  his.  premium.  Gray  v. 
Sims,  10  Fed.  Cas.  No.  5,729,  3  Wash.  276. 

8.  Toronto  Bank  v.  St.  Lawrence  F.  Ins. 
.Co.,  19  Quebec  Super.  Ct.  434. 

9.  Spare  v.  Home  Mut.  Ins.  Co.,  15  Fed. 
707,  8  Sawy.  618.  Insurance  against  the  acts 
of  a  foreign  government  is  not  invalid.   Nigel 
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insured  attempts  to  protect  himself  by  a  policy  against  loss  that  may  be  due  to 
his  own  fault  will  not  render  the  contract  invalid  as  against  public  policy.'"' 

3,  Property  Used  in  Unlawful  Business.  If  the  subject-matter  of  the  insur- 
ance is  property  employed  in  an  unlawful  business  the  policy  will  be  void." 

D.  Partial  Invalidity.  Where  the  contract  is  invalid  as  to  a  part  of  the 
risk,  it  may  be  enforced  as  to  that  part  as  to  which  it  is  not  invalid,  if  the  two 
parts  can  be  separated.''^  Agreements  or  stipulations  in  a  policy  which  are 
forbidden  by  law  will  be  disregarded,  and  the  contract  sustained.^' 


Gold  Min.  Co.  v.  Hoade,  [1901]  2  K.  B.  849, 
6  Com.  Cas.  268,  70  L.  J.  K.  B.  1006,  85  L.  T. 
Rep.  N.  S.  482,  50  Wldy.  Rep.  106. 

10.  American  Casualty  Ins.  Co.'s  Case,  82 
Md.  535,  34  Atl.  778,  38  L.  R.  A.  97 ;  Minne- 
apolis, etc.,  R.  Co.  !/.  Home  Ins.  Co.,  64  Minn. 
61,  66  N.  W.  132. 

Thus  a  carrier  of  goods  or  passengers  may 
protect  himself  by  policy  against  a  risk  due 
even  to  his  own  negligence.  See  su-pra,  II,  C, 
2,  b,  (i)  ;  and  Cabbiees,  6  Cyc.  352. 

li.  See  cases  cited  infra,  this  note. 

House  of  ill  fame. —  Insurance  on  the  fur- 
niture in  a  house  of  ill  fame  is  not  valid. 
Bruneau  v.  Lalibert6,  19  Quebec  Super.  Ct. 
425.  But  where  the  policy  was  on  a  house 
described  as  "  occupied  as  a  sporting  house," 
it  was  held  that  the  description  did  not  neces- 
sarily indicate  an  unlawful  use  and  the  policy 
was  valid.  White  v.  Toronto  Western  Assur. 
Co.,  52  Minn.  352,  54  N.  W.  195. 

Business  without  license. —  A  merchant  re- 
quired to  pay  a  license-tax  for  conducting  his 
business  cannot  take  a  valid  policy  on  his 
stock  of  goods  without  having  paid  a  license; 
the  statute  providing  that  all  contracts  made 
with  any  person  violating  the  statute  in  ref- 
erence to  the  business  carried  on  in  disregard 
thereof  shall  be  void.  Springfield  F.  &  M. 
Ins.  Co.  V.  Fowler,  (Miss.  1902)  31  So.  810; 
American  F.  Ins.  Co.  v.  Vipksburg  First  Nat. 
Bank,  73  Miss.  469,  18  So.  931;  Sun  Mut.  Ins. 
Co.  V.  Searles,  73  Miss.  62,  18  So.  544;  Pol- 
lard V.  Phcenix  Ins.  Co.,  63  Miss.  244,  56  Am. 
Rep.  805. 

Insurance  on  store  fixtures  is  not  void,  al- 
though they  are  used  by  the  insured  in  carry- 
ing on  a  drug  business  without  being  regis- 
tered, as  required  by  statute.  Erb  v.  Fidelity 
Ins.  Co.,  99  Iowa  727,  69  N.  W.  261. 

Intoxicating  liquors  kept  for  illegal  sale. — 
In  Carrigan  v.  Lycoming  F.  Ins.  Co.,  53  Vt. 
418,  423,  38  Am.  Rep.  687,  it  is  said:  "  We 
think  that  a  contract  directly  insuring  liquors 
intended  for  illegal  sale  in  violation  of  the 
law  of  this  st.^te  is  invalid.  Such  contracts 
are  made  in  order  to  afford  the  assured  pro- 
tection in  his  illegal  acts.  Shaw,  Ch.  J.,  says: 
'  Where  the  direct  purpose  of  a  contract  is  to 
effect,  advance,  or  encourage  acts  in  violation 
of  law,  it  is  void.  But  if  the  contract  sought 
to  be  enforced  is  collateral  and  independent, 
though  in  some  measure  connected  with  acts 
done  in  violation  of  law,  the  contract  is  not 
void.'  Boardman  v.  Merrimack  Mut.  F.  Ins. 
Co.,  8  Cush.  (Mass.)  583."  In  harmony  with 
this  case  are  three  Massachusetts  cases  hold- 
ing that  a  policy  on  intoxicating  liquors 
"  kept  for  illegal  sale  "  is  invalid.    Lawrence 
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V.  National  F.  Ins.  Co.,  127  Mass.  557  note; 
Johnson  v.  Union  M.  &  F.  Ins.  Co.,  127  Mass. 
555;  Kelly  v.  Home  Ins.  Co.,  97  Mass.  288. 
But  in  Michigan,  under  a  similar  state  of 
facts,  it  has  been  held  that  spirituous  liquors 
"  illegally  kept  for  sale "  may  be  insured 
against  loss  by  fire.  Niagara  F.  Ins.  Co.  v. 
De  Graff,  12  Mich.  124.  And  the  Michigan 
rule  has  been  adopted  in  Iowa  and  Kansas. 
Erb  v.  German-American  Ins.  Co.,  98  Iowa 
606,  67  N.  W.  583,  40  L.  R.  A.  845;  Insurance 
Co.  of  North  America  v.  Evans,  64  Kan.  770, 
68  Pac.  623.     See  4.0  L.  R.  A.  845  note. 

Lottery  tickets. —  A  contract  of  insurance 
on  foreign  lottery  tickets  is  not  invalid,  al- 
though the  statute  prohibits  the  insurance  of 
tickets  in  any  lottery.  Mount  v.  Waite,  7 
Johns.   (N.  Y.)  434. 

A  policy  to  protect  illicit  trade  in  another 
country  is  valid.  Gardiner  v.  Smith,  1  Johns. 
Cas.    (N.  Y.)    141. 

13.  Delaware. —  Thurber  t).  Royal  Ins.  Co., 
1  Marv.  251,  40  Atl.  1111. 

Kentucky. —  Continental  Ins.  Co.  v.  Gard- 
ner, 62  S.  W.  886,  23  Ky.  L.  Rep.  335. 

Michigan. —  Agricultural  Ins.  Co.  v.  Mon- 
tague, 38  Mich.  548,  31  Am.  Rep.  326. 

New  York. —  Fitzgerald  v.  Atlanta  Home 
Ins.  Co.,  61  N.  Y.  App.  Div.  350,  70  N.  Y. 
Suppl.  552. 

Tennessee. —  Light  v.  Greenwich  Ins.  Co., 
105  Tenn.  480,  58  S.  W.  851. 

United  States. —  Perry  v.  Mechanics'  Mut. 
Ins.  Co.,  11  Fed.  478. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  252. 

Severance  of  a  contract  relating  to  differ- 
ent classes  or  items  of  property  which  is 
rendered  invalid  by  breach  of  condition  or 
otherwise  as  to  one  class  or  item  see  infra, 
XI,  L;  XII,  D. 

Where  the  policy  is  for  a  larger  amount 
than  the  company  is  allowed  to  place  on  the 
property,  the  policy  is  void  only  as  to  the  ex- 
cess. Boulware  v.  Farmers',  etc.,  Co-Opera- 
tive  Ins.  Co.,  77  Mo.  App.  639. 

13.  Sachs  V.  London,  etc.,  F.  Ins.  Co.,  67 
S.  W.  23,  23  Ky.  L.  Rep.  2397 ;  Perry  v.  Dwell- 
ing-House  Ins.  Co.,  67  N.  H.  291,  33  Atl.  731, 
68  Am.  St.  Rep.  668;  Union  Mut.  F.  Ins.  Co. 
V.  Keyser,  32  N.  H.  313,  64  Am.  Dec.  375; 
Knorr  v.  Bates,  12  Misc.  (N.  Y.)  395,  33 
N.  Y.  Suppl.  691,  24  N.  Y.  Civ.  Proc.  377; 
Thompson  v.  Liverpool,  etc.,  Ins.  Co.,  23  Fed. 
Cas.  No.  13,966,  2  Hask.  363. 

Although  a  married  woman  may  not  he 
able  to  bind  herself  personally  by  a  note  for 
insurance,  a  policy  issued  on  such  a  note  is 
not  void.  McQuitty  r.  Continental  L.  Ins. 
Co.,  15  R.  I.  573,  10  Atl.  635. 
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E.  Estoppel,^^  Waiver,  op  Ratification  —  I.  On  Part  of  Insurer  —  a.  As  to 
Informality  In  Execution  of  Contract.  As  against  any  defects  or  informalities  in 
the  execution  of  the  formal  contract,  an  estoppel  of  tlie  party  who  could  other- 
wise complain  will  result  from  his  act  in  subsequently  treating  the  contract  as 
valid  after  knowledge  of  the  defect  or  informality.'^  But  a  contract  forbidden 
by  law  cannot  be  made  binding  by  estoppel.'^ 

b.  As  to  Prepayment  of  Premium  —  (i)  -Sr  Officbe  orAoent.  One  clothed 
with  apparent  general  authority  to  deliver  policies  may  waive  the  requirement 
as  to  prepayment."  A  mutual  company  whose  articles  or  by-laws  forbid  the 
delivery  of  a  policy  without  prepayment  of  the  premium  will,  however,  not  be 
estopped  by  the  act  of  an  officer  in  issuing  a  policy  without  compliance  with  such 
condition.^* 

(ii)  Bt  Custom  or  Coursju  of  I) baling}*  Authority  to  waive  prepayment, 
even  as  against  express  stipulations  of  the  policy,  may  be  inferred  from  a 
custom  of  dealing  on  the  part  of  the  company's  agent  known  to  and  acquiesced  in 
by  it.^ 


If  the  company  contracts  for  insurance  ex- 
tending beyond  the  term  when  it  may  act 
under  its  charter,  the  policy  will  be  valid  for 
the  unexpired  term  of  the  charter.  Huntley 
V.  Merrill,  32  Barb.  (N.  Y.)  626;  Huntley  v. 
Beeeher,  30  Barb.    (N.  Y.)  580. 

14.  Estoppel  generally  see  Estoppel. 

15.  Insurance  Co.  of  North  America  v.  Mc- 
Dowell, 50  111.  120,  99  Am.  Dec.  497;  Bard- 
well  V.  Conway  Mut.  F.  Ins.  Co.,  122  Mass. 
90;  Star  Union  Lumber  Co.  v.  Finney,  35 
Nebr.  214,  52  N.  W.  1113;  Pratt  v.  Dwelling- 
House  Mut.  F.  Ins.  Co.,  130  N.  Y.  206,  29 
N.  E.  117;  Block  v.  Columbian  Ins.  Co.,  42 
N.  Y.  393. 

Knowledge  of  the  defect  or  informality  is 
essential.  Pratt  v.  Dwelling-House  Mut.  F. 
Ins.  Co.,  53  Hun  (N.  Y.)  101,  6  N.  Y.  Suppl. 
78;  jEtna  Ins.  Co.  v.  Northwestern  Iron  Co., 
21  Wis.  458. 

The  acceptance  of  a  premium  on  a  policy 
which  might  have  been  repudiated  for  de- 
fective execution  will  render  it  binding. 
Powell  V.  Factors',  etc.,  Ins.  Co.,  28  La.  Ann. 
19;  Camden  Consol.  Oil  Co.  v.  Ohio  Ins.  Co., 
4  Fed.  Cas.  No.  2,3376. 

Consent  to  assignment. —  A  void  policy  of 
insurance  is  not  rendered  valid  by  the  ap- 
proval of  an  assignment  of  the  interest  of 
the  insured  therein.  Eastman  v.  Carrol 
County  Mut.  F.  Ins.  Co.,  45  Me.  307,  May,  J., 
delivering  the  opinion  of  the  court. 

In  an  action  on  a  contract  made  by  a  for- 
eign insurance  company,  it  is  not  necessary 
to  prove  that  the  company  had  authority  un- 
der the  state  law  to  transact  business.  The 
company  is  estopped  by  its  act  to  deny  its 
authority,  or  defend  against  its  contract  on 
that  ground.  Clay  F.  &  M.  Ins.  Co.  v.  Huron 
Salt,  etc.,  Mfg.  Co.,  31  Mich.  346. 

16.  Montgomery"  r.  Whitbeck,  12  N.  D.  385, 
96  N.  W.  327;  Weed  v.  Gumming,  198  Pa.  St. 
442,  48  Atl.  409. 

17.  California. —  Famum  v.  Phoenix  Ins. 
Co.,  83  Cal.  246,  23  Pae.  869,  17  Am.  St.  Rep. 
233. 

Colorado. —  Standard     Aec.     Ins.     Co.     v. 
Friedenthal,  1  Colo.  App.  5,  27  Pae.  88. 
Indiana. —  Terry   v.   New   York   Provident 


Fund  Soc,  13  Ind.  App.  1,  41  N.  E.  18,  55 
Am.  St.  Rep.  217. 

Missouri. —  Brownfield  v.  Phoenix  Ins.  Co., 
35  Mo.  App.  54. 

'New  York. —  Boehen  v.  Williamsburgh  City 
Ins.  Co.,  35  N.  Y.  131,  90  Am.  Dec.  787. 

Ohio. —  Newark  Mach.  Co.  v.  Kenton  Ins. 
Co.,  50  Ohio  St.  549,  35  N.  E.  1060,  22  L.  R.  A. 
768;  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St. 
345,  15  Am.  Rep.  612. 

Pennsylvania. — Elkins  v.  Susquehanna  Mut. 
F.  Ins.  Co.,  113  Pa.  St.  386,  6  Atl.  224;  Potts- 
ville  Mut.  F.  Ins.  Co.  v.  Minnequa  Springs 
Imp.  Co.,  100  Pa.  St.  137. 

United  States. —  Ball,  etc.,  Wagon  Co.  v. 
Aurora  F.  &  M.  Ins.  Co.,  20  Fed.  232;  Jones 
V.  Mtna,  Ins.  Co.,  12  Fed.  Cas.  No.  7,453,  7 
Reporter  644. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  256. 
See  also  supra,  V,  A,  1,  o. 

Even  the  stipulation  in  a  policy  that  no 
agent  shall  have  authority  to  waive  its  con- 
ditions does  not  prevent  a  general  agent  hav- 
ing authority  to  issue  policies  from  binding 
the  company  without  such  prepayment. 
Young  V.  Hartford  F.  Ins.  Co.,  45  Iowa  377, 
24  Am.  Rep.  784;  Bowman  v.  Agricultural 
Ins.  Co.,  2  Thomps.  &  C.  (N.  Y.)  261  [af- 
firmed in  59  N.  Y.  521].  Contra,  Wilkins  v. 
State  Ins.  Co.,  43  Minn.  177,  45  N.  W.  1. 

A  soliciting  agent  has  no  such  authority. 
Hambleton  v.  Home  Ins.  Co.,  11  Fed.  Cas. 
No.  5,972,  6  Biss.  91. 

18.  Baxter  v.  Chelsea  Mut.  F-.  Ins.  Co.,  1 
Allen  (Mass.)  294,  79  Am.  Dec.  730;  Brewer 
V.  Chelsea  Mut.  F.  Ins.  Co.,  14  Gray  (Mass.) 
203. 

19.  Custom  and  usage  generally  see  Cus- 
toms AND  Usages.  ' 

20.  Pino  V.  Merchants'  Mut.  Ins.  Co.,  19 
La.  Ann.  214,  92  Am.  Dec.  529;  Susquehanna 
Mut.  F.  Ins.  Co.  V.  Elkins,  124  Pa.  St.  484, 
17  Atl.  24,  10  Am.  St.  Rep.  608;  Universal  F. 
Ins.  Co.  V.  Block,  109  Pa.  St.  535,  1  Atl.  523; 
Potter  V.  Phenix  Ins.  Co.,  63  Fed.  382 ;  Peoria 
Sugar  Refinery  v.  Susquehanna  Mut.  F.  Ins. 
Co.,  20  Fed.  480. 

Thus  it  is  competent  to  show  a  course  of 
dealing  between  the  company  and  its  agents, 
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(m)  Bt  Deliyebt  of  Policy.  It  is  usually  made  a  condition  precedent  to 
the  taking  effect  of  the  policy  that  the  premium  be  paid ;  but  this  condition  may 
be  waived  by  delivering  the  policy  without  insisting  upon  such  requirement.^' 

(rv)  By" AOknowlmdgment  of  Recfipt  m  Policy.  Where  the  policy 
duly  executed  and  delivered  recites  that  the  premium  has  been  paid,  the  company 
will  be  estopped  from  questioning  its  validity  on  the  ground  that  the  premium 
was  not  paid.^ 

e.  Authority  of  Offleer  or  Agent  to  Estop.^  An  officer  or  agent  having 
authority  to  act  for  the  company  in  contracting  insurance  may  in  general  bind 
the  company  by  a  waiver  amounting  to  an  estoppel.^  But  in  the  case  of  mutual 
companies  in  which  all  the  members  are  policy-holders  estoppel  by  acts  of  officers 
or  agents  is  not  so  conclusive.^     However  a  mutual  company  represented  by  duly 


by  which  the  personal  liability  of  the  agent 
for  the  premiums  on  policies  issued  by  him  is 
substituted  for  the  obligation  of  the  insured 
to  pay  the  premium.  Lebanon  Mut.  Ins.  Co. 
V.  Hoover,  113  Pa.  St.  591,  8  Atl.  163,  57  Am. 
Rep.  511;  Elkins  v.  Susquehanna  Mut.  F.  Ins. 
Co.,  113  Pa.  St.  386,  6  Atl.  224. 

To  the  contrary  it  has  been  said  that  parol 
evidence  is  not  admissible  to  show  a  general 
custom  among  insurance  companies  and  brok- 
ers to  consider  payment  to  the  broker  as  a 
payment  to  the  company  when  the  policy 
provides  that  there  shall  be  no  waiver  ex- 
cept as  expressed  in  writing.  Peoria  Sugar 
Refinery  v.  Susquehanna  Mut.  F.  Ins.  Co.,  20 
Fed.  480. 

21.  California. —  Farnum  v.  Phoenix  Ins. 
Co.,  83  Cal.  246,  23  Pac.  869,  17  Am.  St.  Rep. 
233. 

Illinois. —  Gosch  v.  State  Mut.  F.  Ins.  As- 
soc, 44  III.  App.  263;  Baft  v.  Drew,  40  111. 
App.  266. 

Indiana. —  Behler  v.  German  Mut.  F.  Ins. 
Co.,  68  Ind.  347;  Ohio  Farmers'  Ins.  Co.  v. 
Stowman,  16  Ind.  App.  205,  44  N.  E.  558, 
940. 

Louisiana. —  Latoix  v.  Germania  Ins.  Co., 
27  La.  Ann.  113;  Pino  v.  Merchants'  Mut.  Ins 
Co.,  19  La.  Ann.  214,  92  Am.  Dec.  529. 

Nebraska. — Nebraska,  etc.,  Ins.  Co.  v.  Chris 
tiensen,  29  Nebr.  572,  45  N.  W.  924,  26  Am, 
St.  Rep.  407. 

New  York. —  Bodine  v.  Exchange  F.  Ins, 
Co.,  51  N.  Y.  117,  10  Am.  Rep.  566;  Wood 
V.  Poughkeepsie  Mut.  Ins.  Co.,  32  N.  Y.  619 
Sheldon  v.  Atlantic  F.  &  M.  Ins.  Co.,  26  N.  Y, 
460,  84  Am.  Dec.  213;  Washoe  Tool  Mfg.  Co, 
V.  Hibernia  F.  Ins.  Co.,  7  Hun  74;  Goit  v. 
National  Protection  Ins.  Co.,  25  Barb.  189 
New  York  Cent.  Ins.  Co.  v.  National  Protee 
tion  Ins.  Co.,  20  Barb.  468;  Greenwich  Ins 
Co.  V.  Union  Dredging  Co.,  8  N.  Y.  St. 
353. 

Pennsylvania. — Elkins  v.  Susquehanna  Mut. 
F.  Ins.  Co.,  113  Pa.  St.  386,  6  Atl.  224. 

Tennessee. —  Equitable  Ins.  Co.  v.  McCrea, 
8  Lea  541. 

Texas. —  East  Texas  F.  Ins.  Co.  ».  Mims,  1 
Tex.  App.  Civ.  Cas.  §  1323. 

United  States. —  Ball,  etc..  Wagon  Co.  v. 
Aurora  F.  &  M.  Ins.  Co.,  20  Fed.  232 ;  Frankle 
V.  Pennsylvania  F.  Ins.  Co.,  9  Fed.  Cas.  No. 
5,052a. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  260. 

Especially  is  this  true  where  the  premium 
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is  retained  and  appropriated  by  the  com- 
pany, with  knowledge  that  the  policy  has 
been  delivered  without  prepayment.  Schone- 
man  v.  Western  Horse,  etc.,  Ins.  Co.,  16  Nebr. 
404,  20  N.  W.  284. 

Merely  placing  the  policy  in  the, hands  of 
an  agent  to  deliver  when  the  premium  is  paid 
does  not  in  itself  constitute  a  waiver.  Home 
Ins.  Co.  V.  Field,  42  111.  App.  392;  Marland 
V.  Royal  Ins.  Co.,  71  Pa.  St.  393. 

Nor  will  a  contemporaneous  agreement  be- 
tween the  agent  and  insured,  in  violation  of 
the  terms  of  the  contract  that  prepayment 
will  not  be  required,  amount  to  a  waiver. 
Flint  V.  Ohio  Ins.  Co.,  8  Ohio  501;  Dircks  v. 
German  Ins.  Co.,  34  Mo.  App.  31. 

22.  Such  an  acknowledgment  cannot  be 
contradicted,  in  the  absence  of  fraud,  for  the 
purpose  of  avoiding  the  policy.  Illinois  Cent. 
Ins.  Co.  V.  Wolf,  37  111.  354,  87  Am.  Dec.  251; 
Mayo  V.  Pew,  101  Mass.  555;  Basch  v.  Hum- 
boldt Mut.  F.  &  M.  Ins.  Co.,  35  N.  J.  li.  429; 
In  re  Pennsylvania  Ins.  Co.,  22  Fed.  109. 

Such  acknowledgment  is  prima  facie  evi- 
dence at  least  of  the  receipt  of  the  premium, 
and  sufficient,  in  the  absence  of  evidence  to 
the  contrary,  to  bind  the  company.  Henschel 
V.  Oregon  F.  &  M.  Ins.  Co.,  4  Wash.  476,  30 
Pac.  735,  31  Pac.  332,  765;  Whiting  v.  Mis- 
sissippi Valley  Manufacturers'  Mut.  Ins.  Co., 
76  Wis.  592,  45  N.  W.  672.  And  see  supra, 
V,  A,  1,  c,  text  and  note  56. 

But  a  recital  that  the  policy  is  issued  "in 
consideration  of"  the  premium  named  is  not 
an  acknowledgment  of  the  receipt  of  the 
premium.  Dircks  v.  German  Ins.  Co.,  34  Mo. 
App.  31. 

23.  General  authority  of  agents  to  waive 
the  written  conditions  in  the  policy  see  In- 

SUBANCE. 

24.  Esch  V.  Home  Ins.  Co.,  78  Iowa  334,  43 
N.  W.  229,  16  Am.  St.  Rep.  443;  Hibernia 
Ins.  Co.  V.  O'Connor,  29  Mich.  241;  Hoge  v. 
Dwelling-House  Ins.  Co.,  138  Pa.  St.  66,  20 
Atl.  939;  Smith  v.  Sugar  Valley  Mut.  F.  Ins. 
Co.,  5  Pa.  Dist.  336;  Beal  v.  Park  F.  Ins. 
Co.,  16  Wis.  241,  82  Am.  Dec.  719. 

25.  The  business  being  done  by  the  asso- 
ciation as  a.  body,  any  action  outside  the 
scope  of  business  fixed  by  the  statutes  or 
articles  will  not  work  an  estoppel.  Saratoga 
County  Industry  F.  Ins.  Co.  v.  Plum,  84 
N.  Y.  App.  Div.  96.  82  N.  Y.  Suppl.  550; 
Montgomery  ».  Whitbeck,  12  N.  D.  385,  96 
N.  W.  327. 
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selected  officers  may  be  bound  by  their  acts  in  waiving  defects  and  ratifying 
invalid  policies  of  insurance.*' 

2.  On  Part  of  Insured.  The  doctrine  of  estoppel  is  applicable  to  the  insured 
as  well  as  to  the  insurer.^' 

VII.  RENEWALS. 

A.  Nature  and  Effect —  l.  New  Contract.  A  valid  renewal  gives  rise  to  a 
new  contract  of  insurance  which  requires  the  assent  of  both  parties,  and  a  new  con- 
sideration.^ Lilce  any  other  contract  *'  it  is  to  be  established  by  a  preponderance 
of  the  evidence.^ 

2.  Embodying  Terms  of  Former  Policy.  Although  the  renewal  constitutes  a 
new  contract,  nevertheless  its  terms  are  to  be  determined  by  reference  to  the 


26.  Garner  v.  Mutual  P.  Ins.  Co.,  (Iowa 
1901)  86  N.  W.  289;  Russell  v.  Detroit,  Mut. 
F.  Ins.  Co.,  80  Mich.  407,  45  N.  W.  356;  Pratt 
V.  D\¥elling-House  Mut.  P.  Ins.  Co.,  130  N.  Y. 
206,  29  N.  E.  117. 

27.  One  who  accepts  a  policy  of  insurance 
without  dissent  will  be  presumed  to  have 
knowledge  of  its  contents  and  to  have  as- 
sented thereto,  and  will  be  estopped  to  deny 
that  its  provisions  are  binding  upon  him. 

Illinois. —  Thompson  Lumber  Co.  v.  Mutual 
F.  Ins.  Co.,  66  111.  App.  254 ;  Phenix  Ins.  Co. 
V.  Still,  43  111.  App.  233;  Manufacturers', 
etc.,  Mut.  Ins.  Co.  v.  Gent,  13  111.  App.  308. 

Iowa. —  Moore  v.  State  Ins.  Co.,  72  Iowa 
414,  34  N.  W.  183. 

Kentucky. —  Western  Assur.  Co.  v.  Meuth, 
10  Ky.  L.  Rep.  718. 

Louisiana.— lieeve  v.  Phoenix  Ins.  Co.,  23 
La.  Ann.  219. 

Massachusetts. —  Monitor  Mut.  F.  Ins.  Co. 
v..  Buflfura,  115  Mass.  343. 

Michigan.- — •  Wierengo  v.  American  F.  Ins. 
Co.,  98  Mich.  621,  57  N.  W.  833. 

New  York. —  Belt  v.  American  Cent.  Ins. 
Co.,  74  Hun  448,  26  N.  Y.  Suppl.  692  [re- 
versed in  148  N.  Y.  624,  43  N.  E.  64]. 

North  Carolina. —  Cuthbertson  v.  North 
Carolina  Home  Ins.  Co.,  96  N.  C.  480,  2  S.  E. 
258. 

Pennsylvania. —  Stone  v.  Lorentz,  6  Pa. 
Dist.  17,  19  Pa.  Co.  Ct.  51. 

Texas. —  Georgia  Home  Ins.  Co.  v.  Smith- 
ville,  (Civ.  App.  1899)  49  S.  W.  412;  Guinn 
V.  Phoenix  Ins.  Co.,  (Civ.  App.  1893)  31 
S.  W.  566. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  262. 

Effect  of  acceptance  see  supra,  IV,  E. 

Fraud. —  Of  course  it  is  open  to  the  insured 
to  show  that  he  was  fraudulently  misled  as 
to  the  contents  of  the  policy.  Wyman  v. 
Gillett,  54  Minn.  536,  56  N.  W.  167. 

Delay  in  making  objection. —  The  retention 
of  a  policy  for  a  considerable  period  without 
objection  makes  the  showing  of  estoppel 
stronger.  Plympton  v.  Dunn,  148  Mass.  523, 
20  N.  E.  180;  Susquehanna  Mv  F.  Ins.  Co. 
V.  Oberholtzer,  172  Pa.  St.  223.  32  Atl.  1105, 
1108;  Schofield  V.  Leach,  15  Pa.  Super.  Ct. 
354;  Fennell  v.  Zimmerman,  96  Va.  197,  31 
S.  E.  22. 

Alteration  of  policy. —  Where  the  policy  ap- 
pears tx)  have  had  a  slip  attached  thereto,  it 
will  be  presumed  that  such  slip  was  attached 
at  the  time  of  delivery.  Hartford  F.  Ins.  Co. 
V.  Davis,  59  Mo.  App.  405. 


28.  Illinois. — Hartford  F.  Ins.  Co.  v.  Walsh, 
54  111.  164,  5  Am.  Rep.  115. 

Kentucky. —  Johnson  v.  Connecticut  F.  Ins. 
Co.,  84  Ky.  470,  2  S.  W.  151,  8  Ky.  L.  Rep. 
460. 

Maryland. —  Mailette  v.  British-American 
Assur.  Co.,  91  Md.  471,  46  Atl.  1005. 

Michigan. —  Aurora  F.  &  M.  Ins.  Co.  v. 
Kranich,  36  Mich.  289;  Brady  v.  North- 
western Ins.  Co.,  11  Mich.  425. 

New  York. —  O'Reillv  v.  London  Assur. 
Corp.,  101  N.  Y.  575,  5  N.  E.  568  [affirmed  in 
1  Silv.  Supreme  216,  5  N.  Y.  Suppl.  360]; 
Abel  V.  Phoenix  Ins.  Co.,  47  N.  Y.  App.  Div. 
81,  62  N.  Y.  Suppl.  218. 

North  Dakota. —  McCabe  v.  JStna  Ins.  Co., 
9  N.  D.  19,  81  N.  W.  426,  47  L.  R.  A.  641. 

Utah. —  Idaho  Forwarding  Co.  v.  Fireman's 
Fund  Ins.  Co.,  8  Utah  41,  29  Pao.  826,  17 
L.  R.  A.  586. 

West  Virginia. —  Sheppard  v.  Peabody  Ins. 
Co.,  21  W.  Va.  368. 

Canada. —  Doherty  v.  Millers,  etc.,  Ins.  Co., 
4  Ont.  L.  Rep.  303. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  276. 

29.  See  Contbaots,  9  Cyc.  213,  259  note  95, 
272  note  66,  480  note  25. 

Seal. —  Even  though  the  policy  is  a  sealed 
instrument,  the  renewal  need  not  be  under 
seal.  Loekwood  v.  Middlesex  Mut.  Assur.  Co., 
47  Conn.  553. 

Fraud  of  the  insured  in  procuring  a  re- 
newal, with  knowledge  that  the  property  has 
been  destroyed,  concealing  the  fact  from  the 
company,  will  defeat  recovery  under  the  re- 
newal. Nippolt  f.  Firemen's  Ins.  Co.,  57 
Minn.  275,  59  N.  W.  191. 

Estoppel. —  The  renewal  contract  may  be- 
come effectual  by  estoppel.  Phrenix  Ins.  Co. 
V.  Hale,  67  Ark.  433,  55  S.  W.  486. 

30.  McCahe  v.  jEtna  Ins.  Co.,  9  N.  D.  19, 
81  N.  W.  426,  47  L.  R.  A.  641. 

Parol. —  The  renewal,  as  well  as  the  orig- 
inal contract  may  be  made  out  by  parol  evi- 
dence. Roberts  v.  Germania  F.  Ins.  Co.,  71 
Ga.  478;  Commonwealth  v.  Mechanics'  Mut. 
F.  Ins.  Co.,  120  Mass.  495;  Post  v.  Mtna. 
Ins.  Co.,  43  Barb.  (N.  Y.)  351;  Cohen  v. 
Continental  F.  Ins.  Co.,  67  Tex.  325,  3  S.  W. 
296,  60  Am.  Rep.  24.  Parol  contracts  see 
supra,  III,  D,  3,  a ;  III,  F. 

Custom. —  An  alleged  custom  of  companies 
to  renew  insurance  policies  without  special 
request  will  not  in  itself  be  sufficient  evi- 
dence to  establish  a  renewal,  unless  it  is  of 
such  nature  as  to  be  binding  on  the  insured, 
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terms  and  conditions  in  tlie  original  policy,  wMeli  will  be  deemed  to  be  continued 
in  force,  except  as  altered  or  modified  in  the  contract  of  renewal.'^ 

B.  Power  of  Agent.  An  agent  having  authority  to  make  contracts  of  insur- 
ance by  issuance  of  policies  or  otherwise  is  presumed  to  have  authority  to  renew 
policies  already  in  force.^ 

C.  Agreements  to  Renew.  An  agreement  to  renew  insurance  in  force  will 
be  presumed  to  have  reference  to  tlie  terms  and  conditions  of  such  existing  insur- 
ance.^ But  a  mere  indefinite  executory  agreement  on  the  part  of  the  agent  for 
renewal  of  insurance  will  not  bind  the  company.** 


as  well  as  on  the  company.  Nippolt  v.  Fire- 
men's Ins.  Co.,  57  Minn.  275,  59  N.  W.  191. 

31.  Illinois. — Hartford  F.  Ins.  Co.  v.  Walsh, 
54  111.  164,  5  Am.  Rep.  115;  New  England  F. 
&  M.  Ins.  Co.  V.  Wetmore,  32  111.  221. 

Maine. —  Witherell  v.  Maine  Ins.  Co.,  49 
Me.  200. 

Maryland. —  Mallette  v.  British- American 
Assur.  Co.,  91  Md.  471,  46  Atl.  1005. 

Michigan. —  Aurora  F.  &  M.  Ins.  Co.  v. 
Kranich,  36  Mich.  289;  Brady  v.  Northwest- 
ern Ins.  Co.,  11  Mich.  425. 

Missouri. —  Honnick  v.  Phoenix  Ins.  Co.,  22 
Mo.  82. 

New  York. —  Abel  v.  Phoenix  Ins.  Co.,  47 
N.  Y.  App.  Div.  81,  62  N.  Y.  Suppl.  218; 
Cochran  Cotton  Seed  Oil  Co.  v.  Phcenix  Ins. 
Co.,  7  Misc.  695,  28  N.  Y.  Suppl.  45. 

Wisconsin. —  Scott  v.  Home  Ins.  Co.,  53 
Wis.  238,  10  N.  W.  387. 

Canada. —  Agricultural  Sav.,  etc.,  Co.  v. 
Liverpool,  etc.,  Ins.  Co.,  3  Ont.  L.  Kep. 
127. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  276 
et  seq. 

If  a  new  policy  is  delivered  to  the  insured 
in  connection  with  the  renewal,  he  will  be 
presumed  to  have  assented  to  the  terms  of 
such  policy,  although  tiiey  may  differ  from 
the  terms  of  the  former  policy.  Thomson  v. 
Southern  Mut.  Ins.  Co.,  90  Ga.  78,  15  S.  E. 
652. 

The  application  for  the  former  policy  will 
be  considered  as  containing  the  representa- 
tions on  which  the  new  contract  is  founded. 
American  F.  Ins.  Co.  v.  Nugent,  7  Ky.  L. 
Rep.  598. 

Change  of  title,  interest,  or  hazard. —  Any 
change  in  the  title  to  the  property  or  the 
interest  of  the  insured  therein,  or  any  in- 
crease of  hazard  not  made  known  to  the  com- 
pany and  which  would  have  avoided  the 
former  policy  under  the  terms  thereof,  will 
also  avoid  the  renewal.  Firemen's  Ins.  Co.  v. 
Floss,  67  Md.  403,  10  Atl.  139,  1  Am.  St.  Rep. 
398;  Garrison  v.  Farmers'  Mut.  F.  Ins.  Co., 
56  N.  J.  L.  235,  28  Atl.  8 ;  Cole  v.  Germania 
F.  Ins.  Co.,  99  N.  Y.  36,  1  N.  E.  38;  Brueck 
V.  Phoenix  Ins.  Co.,  21  Hun  (N.  Y.)  542; 
Phelps  V.  Gebhard  F.  Ins.  Co.,  9  Bosw.  (N.  Y.) 
404;  Wolff  V.  Oswego,  etc.,  Ins.  Co.,  6  N.  Y. 
St.  548.  But  so  far  as  the  company  is  aware 
of  change  in  condition,  the  renewal  contract 
becomes  applicable  to  such  changed  condition. 
Lancey  v.  Phoenix  F.  Ins.  Co.,  56  Me.  562; 
Martin  v.  Jersey  City  Ins.  Co.,  44  N.  J.  L. 
273;  Driggs  r.  Albany  Ins.  Co.,  10  Barb. 
(N.  Y.)  440;  Eddy  St.  Iron  Foundry  v.  Farm- 
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ers'  Mut.  F.  Ins.  Co.,  5  R.  I.  426;  Akin  v. 
Liverpool,  etc.,  Ins.  Co.,  1  Fed.  Cas.  No. 
121. 

A  consent  to  vacancy  given  by  a  local  agent 
during  the  life  of  a  policy  cannot  be  con- 
sidered as  operative  without  renewal  under 
a  renewal  policy.  Hartford  Ins.  Co.  v.  Walsh, 
54  111.  164,  5  Am.  Rep.  115. 

The  original  policy  may  be  reformed  so  as 
to  embody  the  changed  terms  or  conditions 
with  reference  to  which  the  renewal  was 
made.  Palmer  v.  Hartford  Ins.  Co.,  54  Conn. 
488,  9  Atl.  248;  Hay  v.  Star  F.  Ins.  Co., 
77  N.  Y.  235,  33,  Am.  Rep.  607  [affirming 
13  Hun  496]. 

32.  Kansas. —  Western  Home  Ins.  Co.  v. 
Hogue,  41  Kan.  524,  21  Pac.  641. 

New  York. —  Leeds  v.  Mechanics'  Ins.  Co., 
8  N.  Y.  351;  Carroll  v.  Charter  Oak  Ins.  Co., 
40  Barb.  292  [affirmed  in  1  Abb.  Dec.  316]. 

Pennsylvania. — Franklin  F.  Ins.  Co.  v.  Mas- 
sey,  33  Pa.  St.  221;  McCuUough  v.  Hartford 
F.  Ins.  Co.,  2  Pa.  Super.  Ct.  233. 

Wisconsin. —  Zell  v.  Herman  Farmers'  Mut. 
Ins.  Co.,  75  Wis.  521,  44  N.  W.  828. 

United  States. —  International  Trust  Co.  v. 
Norwich  Union  F.  Ins.  Soc,  71  Fed.  81,  17 
C.  C.  A.  608 ;  Bauble  v.  iEtna  Ins.  Co.,  2  Fed. 
Cas.  No.  1,111,  2  Dill.  156;  Taylor  v.  Ger- 
mania Ins.  Co.,  23  Fed.  Cas.  No.  13,793,  2 
Dill.  282. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  277. 

Conversely  an  agent  having  no  authority  to 
make  a  contract  of  insurance  has  not  in  gen- 
eral authority  to  agree  to  a  renewal  thereof. 
Stewart  v.  Helvetia  Swiss  F.  Ins.  Co.,  102 
Cal.  218,  36  Pac.  410;  Shank  v.  Glens  Falls 
Ins.  Co.,  4  N.  Y.  App.  Div.  516,  40  N.  Y. 
Suppl.  14;  Wood  v.  Prussian  Nat.  Ins.  Co., 
99  Wis.  497,  75  N.  W.  173;  Hambleton  v. 
Home  Ins.  Co.,  11  Fed.  Cas.  No.  5,972,  6 
Biss.  91. 

33.  Alabama. —  Commercial  F.  Ins.  Co.  v. 
Morris,  105  Ala.  498,  18  So.  34. 

California. —  Gold  v.  Sun  Ins.  Co.,  73  Cal. 
216,  14  Pac.  786. 

Iowa. —  Sater  v.  Henry  County  Farmers' 
Ins.  Co.,  92  Iowa  579,  61  N.  W.  209. 

Minnesota. —  Wiebeler  v.  Milwaukee  Me- 
chanics' Mut.  Ins.  Co.,  30  Minn.  464,  16 
N.  W.  363. 

Wisconsin. —  King  v.  Hekla  F.  Ins.  Co.,  58 
Wis.  508,  17  N.  W.  297. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  278 
et  seq. 

34.  Montrose  v.  Roger  Williams  Ins.  Co., 
49  Mich.  477,  13  N.  W.  823 ;  McCabe  v.  Mtna, 
Ins.  Co.,  9  N.  D.  19,  81  N.  W.  426,  47  L.  R.  A. 
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D.  Renewal  Receipts.  The  renewal  receipt  is  more  than  a  mere  receiptfor 
money ;  it  is  evidence  of  a  contract.'^  Bnt  it  is  an  extension  of  the  original 
policy,  and  not  a  substitute  therefor.^' 

E.  Payment  of  Premium.  Prepayment  of  the  premium  en  renewal  is 
essential  under  the  same  conditions  as  are  applicable  to  the  prepayment  of  the 
premium  for  original  insurance.^ 

VIII.  ASSIGNMENT  =8  OR  TRANSFER  OF  POLICY. 
A.  As  Giving  Assignee  Right  to  Proceeds  — l.  Assignability.  An  insur- 
ance policy,  while  not  assignable  at  law,''  because  at  law  a  chose  in  action  may  not 
be  assigned,  is  assignable  in  equity,  and  all  the  interest  of  the  assignor  thereby 
vests  in  the  assignee  and  can  be  asserted  by  him  against  the  assignor.^  An 
assignment  of  the  proceeds  of  the  insurance  as  distinct  from  an  assignment  of  the 
policy  is  valid,  and  will  transfer  to  the  assignee  the  right  to  such  proceeds ; " 


641;  Friend  v.  Brown,  6  Ohio  Dec.   (Reprint) 
809,  8  Am.  L.  Eec.  308. 

35.  Baum  v.  Parkhurst,  26  111.  App.  128. 

36.  New  England  P.  &  M.  Ins.  Co.  v.  Wet- 
more,  32  111.  221;  Firemen's  Ins.  Co.  v.  Floss, 
67  Md.  403,  10  Atl.  139,  1  Am.  St.  Rep.  398. 

Renewal  of  the  contract  takes  effect  by 
delivery  of  the  receipt.  Baum  v.  Parkhurst, 
26  111.  App.  128;  Brown  v.  German- American 
Ins.  Co.,  10  N.  Y.  St.  412. 

37.  Georgia. —  Croghan  v.  New  York  Un- 
derwriters' Agency,  53  Ga.  109. 

loioa. —  Zigler  v.  Phoenix  Ins.  Co.,  82  Iowa 
569,  48  N.  W.  987. 

Maryland. —  American  Casualty  Co.'s  Case, 
82  Md.  535,  34  Atl.  778,  38  L.  R.  A.  97. 

New  York. — Brooklyn  First  Baptist  Church 
V.  Brooklyn  F.  Ins.  Co.,  28  N.  Y.  153  [affirm- 
ing 23  How.  Pr.  448]. 

Wisconsin. —  Taylor  v.  Phoenix  Ins.  Co.,  47 
Wis.  365,  2  N.  W.  559,  3  N.  W.  584. 

United  States. —  Taylor  v.  Germania  Ins. 
Co.,  23  Fed.  Cas.  No.  13,793,  2  Dill.  282. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  284. 

Prepayment  may  be  waived  by  an  agent 
extending  credit  or  otherwise  as  in  the  ease 
of  issuance  of  an  original  policy.  Baker  r. 
Westchester  F.  Ins.  Co.,  162  Mass.  358,  38 
N.  E.  1124;  Lum  v.  U.  S.  Fire  Ins,  Co.,  104 
Mich.  397,  62  N.  W.  562;  Planters'  Ins.  Co. 
V.  Ray,  52  Miss.  325;  Bodine  v.  Exchange  F. 
Ins.  Co.,  51  N.  Y.  117,  10  Am.  Rep.  566;  First 
Baptist  Church  v.  Brooklyn  F.  Ins.  Co.,  19 
N.  Y.  305. 

A  custom  to  extend  credit  on  renewal  must 
be  shown  to  constitute  a  waiver.  Baldwin  v. 
Phoenix  Ins.  Co.,  107  Ky.  356,  54  S.  W.  13,  21 
Ky.  L.  Rep.  1090,  92  Am.  St.  Rep.  362;  Mc- 
Cabe  V.  Mtna^  Ins.  Co.,  9  N.  D.  19,  81  N.  W. 
426,  47  L.  R.  A.  641;  New  York  Fidelity, 
etc.,  Co.  V.  Willey,  80  Fed.  497,  25  CCA. 
593. 

Waiver  of  pajrment  see  supra,  VI,  E,  1,  b. 

38.  Assignments  generally  see  Assign- 
ments. 

39.  Wyman  v.  Prosser,  36  Barb.  (N.  Y.) 
368;  Shotwell  v.  Jefferson  Ins.  Co.,  5  Bosw. 
(N.  Y.)  247;  Rousset  v.  Insurance  Co.  of 
North  America,  1  Binn.  (Pa.)  429. 

40.  Gourdon  v.  Insurance  Co.  of  North 
America,    3    Yeates    (Pa.)     327;    Spring    v. 


South  Carolina  Ins.  Co.,  8  Wheat.  (U.  S.) 
268,  5  L.  ed.  614;  McPhillips  v.  London  Mut. 
F.  Ins.  Co.,  23  Ont.  App.  524.  See  also  As- 
signments, 4  Cyo.  20  et  seq. 

It  is  immaterial  that  there  was  no  fund  in 
the  hands  of  the  insurer  when  the  assign- 
ment took  place.  The  equitable  right  of  the 
assignee  attaches  when  the  fund  comes  into 
existence.  Frels  r.  Little  Black  Farmer's 
Ins.  Co.,  120  Wis.  590,  98  N.  W.  522. 

41.  Alabama. —  Perry  v.  Merchants'  Ins. 
Co.,  25  Ala.  355. 

Georgia.— Kera  v.  Grier,  94  Ga.  498,  19 
S.  E.  819. 

Illinois.— GlovA  v.  Lee,  140  111.  102,  29 
N.  E.  680;  Greenwich  Ins.  Co.  v.  Columbia 
Mfg.  Co.,  73  111.  App.  560. 

Maryland. —  Dickey  v.  Pocomoke  Citv  Nat. 
Bank,  89  Md.  280,  43  Atl.  33;  Johns'ton  v. 
Phffinix  Ins.  Co.,  39  Md.  233. 

Massachusetts. —  Boardman  v.  Holmes,  124 
Mass.  438;  Wakefield  v.  Martin,  3  Mass.  558. 

Missouri. —  Archer  v.  Merchants',  etc.,  Ins. 
Co.,  43  Mo.  434. 

New  York. —  Greene  v.  Republic  F.  Ins.  Co., 
84  N.  Y.  572;  De  Wolf  v.  Capital  City  Ins. 
Co.,  16  Him  116;  Cromwell  v.  Brooklyn  F. 
Ins.  Co.,  39  Barb.  227;  Shotwell  v.  Jefferson 
Ins.  Co.,  5  Bosw.  247;  Brichta  v.  New  York 
Lafayette  Ins.  Co.,  2  Hall  372. 

United  States. —  In  re  Wittenberg  Veneer, 
etc.,  Co.,  108  Fed.  593;  Aultman  v.  McCon- 
nell,  34  Fed.  724. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  468 
et  seq. 

Nature  of  such  assignment. —  Such  assign- 
ment is  of  course  subject  to  all  equities  and 
defenses  existing  in  favor  of  the  company 
against  the  insured.  Matthews  v.  General 
Mut.  Ins.  Co.,  9  La.  Ann.  590;  Ames  v.  Rich- 
ardson, 29  Minn.  330,  13  N.  W.  137.  Like 
any  other  assignment  it  may  be  void  on  ac- 
count of  misrepresentation  or  fraud.  Frank 
V.  Tolman,  75  111.  648 ;  Derrick  v.  Lamar  Ins. 
Co.,  74  111.  404.  And  if  void  for  any  reason, 
the  insured  may  recover,  regardless  of  the 
assignment.  Lett  v.  Guardian  F.  Ins.  Co., 
125  N.  Y.  82,  25  N.  E.  1088  [affirming  52 
Hun  570,  5  N.  Y.  Suppl.  526] ;  Commonwealth 
Ins.  Co.  V.  Trask,  8  Phila.  (Pa.)  32.  It 
seems  that  an  equitable   assignment   of  the 
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and  no  notice  thereof  need  be  given  to  the  insurer  to  complete  this  right.**  Even 
if  there  is  a  provision  in  tlie  policy  against  assignment  before  or  after  loss,  with- 
out consent  of  the  company,  such  provision  will  not  render  invalid  an  assignment 
made  after  loss  without  consent,  for  such  an  assignment  relates  to  the  cause  of 
action  and  not  to  the  policy.^  The  provision  against  assigament  can  only  be  taken 
advantage  of  by  the  company.** 

2.  What  Constitutes  Such  Assignment.  The  intention  of  the  parties  that  an 
assignment  should  take  place  is  determinative,  and  no  particular  form  is  necessary 
in  order  to  transfer  an  equitable  interest  in  the  proceeds  to  the  assignee.*'    It  is 


proceeds  of  the  insurance  may  be  made  before 
loss  (Euss  V.  Waldo  M\at.  Ins.  Co.,  52  Me. 
187;  Frink  v.  Hampden  Ins.  Co.,  45  Barb. 
(N.  Y.)  384,  1  Abb.  Pr.  N.  S.  343,  31  How. 
Pr.  30;  Commonwealth  Ins.  Co.  v.  Trask,  8 
Thila.  (Pa.)  32),  but  not  if  the  policy 
prohibits  assignment  as  collateral  security 
(Lynde  v.  Newark  F.  Ins.  Co.,  139  Mass.  57, 

29  N.  E.  222) .  After  the  payment  of  the  debt 
the  complete  right  to  the  proceeds  is  in  the 
insured.  GrisMoId  f.  American  Cent.  Ins. 
Co.,  I  Mo.  App.  97  [affirmed  in  70  Mo.  654]. 

Assignment  of  part  interest. —  As  a  chose 
in  action  cannot  be  split,  an  assignment  of  a 
part  of  the  insured's  interest  is  ineffectual. 
Lamb  v.  Council  Bluffs  Ins.  Co.,  70  Iowa  238, 

30  N.  W.  497;  Baughman  v.  Camden  Mfg. 
Co.,  65  N.  J.  Eq.  546,  56  Atl.  376.  But  when 
two  specific  properties  or  two  specific  inter- 
ests therein  are  insured  by  the  same  policy, 
on  a  conveyance  of  the  separate  properties  or 
interests,  the  policy  may  'be  separately  as- 
signed. Manchester  F.  Assur.  Co.  v.  Koerner, 
13  Ind.  App.  372,  40  N.  E.  IlIO,  41  N.  E.  848, 
55  Am.  St.  Eep.  231 ;  Bullman  v.  North  Brit- 
ish, etc.,  Ins.  Co.,  159  Mass.  118,  34  N.  E. 
169.    See  also  infm,  XI,  L ;  XII,  D. 

42.  michardson  r.  White,  167  Mass.  58,  44 
N.  E.  1072;  Stevens  v.  •Queen  Ins.  Co.,  32 
N.  Brunsw.  387. 

43.  Iowa. —  Mershon  v.  National  Ins.  Co., 
34  Iowa  87;  Carter  v.  Humboldt  F.  Ins.  Co., 
12  Iowa  287 ;  Walters  v.  Washington  Ins.  Co., 
1  Iowa  404,  63  Am.  Dec.  451. 

Michigan. —  Roger  Williams  Ins.  Co.  ».  Cax- 
rington,  43  Mich.  252,  5  N.  W.  303. 

Neio  Jersey. —  Combs  v.  Shrewsbury  Mut.  F. 
Ins.  Co.,  32  N.  J.  Eq.  512. 

Neio  York. —  Cromwell  v.  Brooklyn  F.  Ina. 
Co.,  44  N.  Y.  42,  4  Am.  Rep.  641;  Carroll  v. 
Charter  Oak  Ins.  Co.,  38  Barb.  402,  40  Barb. 
292 ;  Courtney  v.  New  York  City  Ins.  Co.,  28 
Barb.  116;  Goit  v.  National  Protection  Ins. 
Co.,  25  Barb.  189;  Mellen  v.  Hamilton  F. 
Ins.  Co.,  5  Duer  101  [affirmed  in  17  N.  Y. 
609]  ;  Rogers  v.  Traders'  Ins.  Co.,  6  Paige 
583. 

Pennsylvania. —  West  Branch  Ins.  Co.  v. 
Helfenstein,  40  Pa.  St.  289^  80  Am.  Dec.  573. 

Tennessee. —  Pennebaker  v.  Tomlinson,  1 
Tenn.  Ch.  598. 

West  Tir^inta.— Bentlcy  v.  Standard  F. 
Ins.  Co.,  40  W.  Va.  729,  23  S.  E.  584;  Nease 
V.  Mtaa.  Ins.  Co.,  32  W.  Va.  283,  9  S.  E.  233. 

Wisconsin. —  Alkan  v.  New  Hampshire  Ins. 
Co.,  53  Wis.  136,  10  N.  W.  91. 

tfnited  States. —  Spare  v.  Home  Mut.  Ins. 
Co.,  17  Fed.  568,  9  Sawy.  142. 
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See  28  Cent.  Dig.  tit.  "  Insurance,"  §  474. 

44.  Embry  v.  Harris,  107  Ky.  61,  52  S.  W. 
S58,  21  Ky.  L.  Eep.  714;  Commonwealth  Ins. 
Co.  V.  Trask,  8  Phila.   (Pa.)   32. 

45.  White  v.  Robbins,  21  Minn.  370;  Kitts 
V.  Massasoit  Ins.  Co.,  56  Barb.  (N.  Y.)  177; 
McDonald  v.  Daskam,  116  Fed.  276,  53  0.  C.  A. 
554.  In  Ross  v.  Wells,  5  Pa.  Co.  Ct.  430,  the 
owner  of  a  policy  delivered  it  to  a,  creditor 
saying  that  he  wished  to  make  an  assignment 
thereof  and  that  he  wished  the  creditor  to 

,  take  it  and  collect  it.  The  court  consid- 
ered this  a  completed  and  valid  assignment. 
Compare  Frankenthal  v.  Guardian  Assur.  Co., 
76  Mo.  App.  15. 

A  letter  directing  the  agent  of  an  insurance 
company  to  retain  out  of  the  proceeds  of  a 
fire  policy  the  amount  of  an  account  due  by 
the  writer  to  a  certain  creditor  was  held  not 
to  amount  to  an  assignment  when  the  letter 
was  not  acted  upon  and  the  policy  remained 
in  the  hands  of  the  writer.  In  re  Foster, 
Ir.  R.  7  Eq.  294. 

A  verbal  assignment  is  sufficient  (O'Brien 
V.  Prescott  Ins.  Co.,  11  N.  Y.  Suppl.  125 
[reversed  on  other  grounds  in  134  N.  Y.  28, 
31  N.  E.  265] ;  Bennett  v.  Maryland  F,  Ins. 
Co.,  3  Fed.  Cas.  No.  1,321,  14  Blatchf.  422), 
unless  a  statute  requires  a  writing  (St.  Paul 
F.  &  M.  Ins.  Co.  V.  Brunswick  Grocery  Co., 
113  Ga.  786,  39  S.  E.  483;  Morehead  v.  May- 
field,  109  Ky.  51,  58  S.  W.  473,  22  Ky.  L. 
Eep.  580).  And  it  was  held  in  Cannon  v. 
Farmers'  Mut.  F.  Ins.  Assoc,  58  N.  J.  Eq. 
102,  43  Atl.  281,  that  an  assignment  not  in 
writing  would  carry  the  equitable  title  to  a 
policy,  although  the  by-laws  of  the  insurer 
contemplated  a  written  assignment. 

An  actual  delivery  of  the  policy  is  not 
necessary  (Weaver  v.  Weaver,  80  111.  App. 
370;  Spring  v.  South  Carolina  Ins.  Co.,  S 
Wheat  (U.  S.)  268,  5  L.  ed.  614),  but  a 
delivery  thereof  with  intent  to  assign  com- 
pletes the  assignment  (Matter  of  Babcock,  12 
N.  Y.  St.  841). 

An  indorsement  upon  a  policy  assigning 
"  the  interest  of  the  insured  as  owner  of  the 
property  covered  by  the  within  policy "  ia 
sufficient.  Eines  v.  German  Ins.  Co.,  78  Minn. 
46,  80  N.  W.  839. 

An  unexecuted  purpose  or  agreement  to  as- 
sign will  not  take  effect  as  an  assignment. 
Meadows  v.  Meadows,  13  Ky.  L.  Eep.  495. 

But  a  covenant  to  insure  contained  in  a 
mortgage  operates  as  an  equitable  assignment 
of  insurance  when  effected.  Griet  v.  Citi- 
zens Ins.  Co.,  5  Ont.  App.  596. 

Estoppel  of  insured. —  An  insurance  com- 
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not  necessary  tliat  there  should  be  an  iassi:^nment  of  the  property  insured,  for  an 
assignment  by  way  of  collateral  only  is  suflicient  to  give  the  assignee  the  equitable 
title  to  tlie  proceeds  of  the  policy.*^ 

B.  As  Creating'  Privity  With  Assignee — 1.  Necessity  of  Consent.  Most 
policies  contain  a  provision  that  they  are  not  Bssignable  without  the  consent  of  the 
insurer,  and  they  frequently  provide  the  mode  in  which  such  consent  shall  be 
manifested.  Such  provisions  are  valid  and  accomplish  the  purpose  intended,/^  so 
that  the  assignee  acquires  no  privity  with  the  insurer  unless  such  consent  be 
obtained.*^ 

2.  Consent  —  a.  In  GeneraL  Consent  is  usually  given  by  an  express  agree- 
ment made  at  the  time  of  the  assignment,  but  by  the  form  of  the  contract  itself 
consent  may  virtually  liave  been  given  in  advance.*'     When  there  is  such  a  pro- 


pany  is  not  liable  for  the  eaneeliation  values 
of  policies  paid  to  a  person  fraudulently 
representing  himself  to  be  their  owner,  if 
ttiey  were  by  the  insured  signed  in  blank 
and  delivered  to  such  person  as  his  agent 
for  another  purpose.  The  owner  of  tlie  pol- 
icies is  estopped  from  asserting  titte  as  he 
has  conferred  the  indicid  of  title  upon  the 
agent,  and  of  two  innocent  parties  the  one 
that  has  made  it  possible  for  the  other  to 
suffer  must  himself  stand  the  loss.  Van- 
derslice  v.  Royal  Ins.  Co.,  7  Pa.  Dist.  51, 
14  Montg.  Co.  Rep.  96. 

Statute  of  Elizabeth. —  A  trader  insured  his 
stock  in  trade  and  other  effects.  These  were 
destroyed  by  fire.  He  assigned  the  policies 
to  trustees  in  trust  to  pay  and  divide  the 
moneys  received  thereunder  among  all  his 
creditors  ratably  and  to  pay  the  balance,  if 
any,  to  himself.  The  court  held  the  assign- 
ment not  void  under  13  Eliz.  c.  5,  at  the  suit 
of  a  creditor  whose  debt  was  under  £50. 
Green  v.  Brand,  1  Cab.  &  E.  410. 

46.  Stout  i;.  New  Haven  City  P.  Ins.  Co., 
12  Iowa  371,  79  Am.  Dec.  539;  Fogg  v.  Mid- 
dlesBK  Mut.  P.  Ins.  Co.,  10  Cush.  (Mass.) 
337 ;  Griswold  v.  American  Cent.  Ins.  Co., 
70  Mo.  654. 

But  the  rule  is  otherwise  as  to  creating  a 
contractual  privity  between  the  insurer  and 
the  assignee.  The  latter'  must  have  an  in- 
surable interest  under  such  .  circumstances. 
Hoyt  V.  Hartford  P.  Ins.  Co.,  26  Hun  (N.  Y.) 
416. 

A  clause  in  a  bill  of  lading  providing  that 
in  case  of  loss  or  damage  the  carrier  should 
have  the  benefit  of  the  insurance  on  the  goods 
and  should  not  be  answerable  over  to  the  in- 
surer operates  c.s  an  assignment  of  such  in- 
surance to  the  carrier.  Dundee  Chemical 
Works  V.  New  York  Mut.  Ins.  Co.,  12  Misc. 
(N.  Y.)  353,  33  N.  Y.  Suppl.  628.  See  also 
intra,  VIII,  C,  1. 

Insuranoe  upon  property  does  not  neces- 
sarily pass  with  a  sale  of  the  property  even 
as  between  the  vendor  and  vendee,  and  even 
a  covenant  in  a  contract  of  sale  or  mortgage 
that  the  holder  shall  procure  insurance  does 
not  inure  to  the  benefit  of  the  other  party 
without  an  express  stipulation.  Lees  v. 
Whiteley,  D.  R.  2  Eq.  143,  35  L.  J.  Ch.  412, 
14  L.  T.  Rep.  N.  S.  472,  14  Wkly.  Rep.  534. 
And  see  supra,  II,  A.  But  see  Gates  v. 
Smith,  4  Edw.  (N.  Y.)  702  (where  the  policy 


passed  on  a  partition  sale  aftef  confirmation 
but  before  conveyance)  ;  Farmer's  Bank  v. 
Mutual  Assur.  Soc,  4  Leigh  (Va.)  69  (where 
a  mortgage  of  the  insured  buildings  was  held 
to  operate  as  an  assignment  of  the  policy). 
A  transfer  of  personal  property  covered  by 
a  policy  of  insurance,  with  a  covenant  to  in- 
sure for  the  benefit  of  the  transferee,  does 
not  vest  the  latter  with  any  interest  in  the 
existing  insurance.  Lees  v.  Whiteley,  L.  R. 
2  Eq.  143,  35  L.  J.  Ch.  412,  14  L.  T.  Rep. 
N.  S.  472,  14  Wkly.  Rep.  534. 

47.  Waterhouse  v.  Gloucester  F.  Ins.  Co., 
69  Me.  409. 

48.  New  England  L.  &  T.  Co.  v.  Kenneally, 
38  Nebr.  895,  57  N.  W.  759 ;  Shotwell  v.  Jef- 
ferson Ins.  Co.,  5  Bosw.  {N.  Y.)  247;  Sad- 
lers  Co.  v.  Badcock,  2  Atk.  554,  26  Eng.  Re- 
print 733;  Lynch  v.  Dalzell,  4  Bro.  P.  C.  431, 
2  Eng.  Reprint  292;  London  Invest.  Co.  v. 
Montefiore,  9  L.  T.  Rep.  N.  S.  688;  Corse 
r.  British  American  Ins.  Co.,  1  Rev.  Crit. 
243. 

This  follows  from  the  well  established  prin- 
ciple that  a  policy  dges  not  run  with  the  sub- 
ject-matter of  the  insurance  into  whosesoever 
hands  it  may  come,  but  is  rather  a  contract 
to  personally  indemnify  the  party  insured. 

California.—^  Bergson  v.  Builders'  Ins.  Co., 
38  Cal.  541. 

Missouri. —  Doggetl  v.  Blanke,  70  Mo.  App. 
499. 

'Mew  Hampshire. —  Lahiff  v.  Ashuelot  Ins. 
Co.,  60  N.  H.  75. 

OWo.— Gilbert  v.  Port,  28  Ohio  St.  27.6. 

Pennsylvania. —  Olyphant  Lumber  Co.  v. 
People's  Mut.  Live-Stock  Ins.  Co.,  4  Pa. 
Super.  Ct.  100. 

England. —  Poole  v.  Adams,  33  L.  J.  Ch. 
639,  10  L.  T,  Rep.  N.  S.  287,  12  Wldy.  Rep. 
683. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  474 
et  seq. ;  and  supra,  II,  A. 

Although  the  ownership  is  acquired  by  de- 
scent 'the  rule  still  holds  true.  Mildmay  v. 
Polgham,  3  Ves.  Jr.  471,  30  Eng.  Reprint 
11 IL 

49.  Mekdows  v.  Meadows,  13  Ky.  L.  Rep. 
495 ;  Rogers  v.  Traders'  Ins.  Co.,  6  Paige 
(N.  Y.)  583  (where  the  language  of  the  pol- 
icy was  for  the  benefit  of  "  whom  it  may 
concern,  at  the  time  of  loss " )  ;  Hagan  «. 
Scottish  Union,  etc.,  Ins.  Co.,  98  Fed.  129 
(where  the  words   so  construed  were,   "  For 
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vision  and  the  insurer  without  valid  reason  refuses  to  consent  to  an  assignment 
of  the  policy,  the  assignee  acquires  the  same  right  as  though  consent  had  been 
given.™  But  if  tliere  is  nothing  in  the  policy  giving  consent  in  advance,  a  con- 
sent must  actually  be  given  at  or  subsequent  to  the  time  of  the  assignment  to 
invest  the  assignee  with  rights  against  the  insurer.^' 

b.  Mode  of  Giving.  If  a  certain  method  for  obtaining  consent  to  an  assign- 
ment of  the  policy  is  prescribed  in  the  policy  itself,  no  other  mode  will  suffice.^' 
And  a  forfeiture  takes  place  if  it  be  provided  that  such  will  be  the  effect  of  an 
assignment  without  the  insurer's  consent.^'  But  if  the  company  waives  such 
a  requirement  and  assents  to  the  assignment  the  right  of  the  assignee  is  per- 
fected.^ As  an  insurance  contract  can  be  created  by  parol,  so  an  assignment 
creating  privity  with  the  insurer  can  be  made  in  the  same  fashion,^'  unless 
required  to  be  in  writing  by  the  policy,  in  wliich  event  the  terms  of  the  policy 
must  be  followed,^^   unless  this   requirement  be   waived.^''     If  the  consent  to 


account  of  whom  it  may  concern  " ) .  Simi- 
larly as  to  the  effect  of  the  use  of  the  word 
"  assigns  "  in  a  policy  see  Bergson  v.  Build- 
ers' Ins.  Co.,  38  Cal.  541. 

The  Iowa  statute  provides  that  all  instru- 
ments assignable  in  equity  shall  be  assign- 
able despite  a  stipulation  therein  to  the  con- 
trary. Mershon  v.  National  Ins.  Co.,  34  Iowa 
87. 

50.  Farmers'  Mut.  Ins.  Assoc,  v.  Price,  112 
Ga.  264,  37  S.  E.  427;  Manchester  F.  Assur. 
Co.  f.  Glenn,  13  Ind.  App.  365,  40  N.  E.  926, 
41  N.  E.  847,  55  Am.  St.  Rep.  225;  National 
F.  Ins.  Co.  V.  Crane,  16  Md.  260,  77  Am.  Dec. 
289;  Hughson  v.  Hardy,  62  Minn.  209,  64 
N.  W.  389. 

Cost  of  procuring  other  insurance. —  Under 
such  circumstances  the  insurer  is  liable  for 
the  cost  of  procuring  other  insurance  if  the 
assignee  prefers  to  obtain  it.  Marshall  v. 
Franklin  F.  Ins.  Co.,  176  Pa.  St.  628,  35 
Atl.  204,  34  L.  E.  A.  159. 

Notice  to  company. —  When  the  policy  is 
assignable  upon  notice  to  the  company,  such 
notice  must  be  given  in  the  mode  prescribed. 
Toronto  Bank  n.  St.  Lawrence  F.  Ins.  Co.,  19 
Quebec  Super.  Ct.  434.  But  when  it  is  pay- 
able to  "  whom  it  may  concern,  at  the  time 
of  loss,"  a  printed  clause  in  the  policy  re- 
quiring notice  to  the  insurer  is  inoperative. 
Rogers  v,.  Traders'  Ins.  Co.,  6  Paige  (N.  Y.) 
583.  And  conversely  if  the  policy  be  assign- 
able only  on  consent  the  giving  of  notice 
thereof  is  ineffectual.  Girard  F.  &  M.  Ins. 
Co.  V.  Hebardj  95  Pa.  St.  45 ;  Corse  v.  British 
American  Ins.  Co.,  1  Rev.  Crit.  243. 

51.  Carroll  v.  Boston  Mar.  Ins.  Co.,  8  Mass. 
515.  See  also  Griswold  t.  American  Cent. 
Ins.  Co.,  70  Mo.  654,  where  the  evidence  was 
weighed  and  held  sufficient  to  show  consent  to 
an  assignment  of  the  policy. 

Inuring  to  benefit  of  coowner. —  The  con- 
sent of  the  insurer  to  the  transfer  of  a  fire 
policy  to  a  purchaser  of  the  property  inures 
to  the  benefit  of  a  coowner,  although  his  name 
be  not  expressly  mentioned.  Palatine  Ins. 
Co.  V.  Boyd,  (Tex.  Civ.  App.  1899)  50  S.  W. 
643. 

52.  Georgia. —  Farmers'  Mut.  Ins.  Assoc,  v. 
Price,  112  Ga.  264,  37  S.  E.  427. 

Indiana. —  American  Ins.  Co.  v.  Gallagher, 
50  Ind.  209. 
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Iowa. —  Simeral  v.  Dubuque  Mut.  F.  Ins. 
Co.,  18  Iowa  319. 

Kentucky. —  Mays  v.  Continental  Ins.  Co., 
7  Ky.  L.  Rep.  524. 

New  York. —  Smith  v.  Saratoga  County 
Mut.  F.  Ins.  Co.,  1  Hill  497,  3  Hill  508. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  476. 

53.  New  V.  German  Ins.  Co.,  5  Ind.  App, 
82,  31  N.  E.  475.    See  infra,  XIV. 

54.  German-American  Ins.  Co.  v.  Sanders, 
17  Ind.  App.  134,  46  N.  E.  535;  Manchester 
F.  Assur.  Co.  v.  Glenn,  13  Ind.  App.  365,  41 
N.  E.  847,  55  Am.  St.  Rep.  225;  Moffitt  v. 
Phenix  Ins.  Co.,  11  Ind.  App.  233,  38  N.  E. 
835;  Wyman  v.  Imperial  Ins.  Co.,  16  Can. 
Sup.  Ct.  715. 

Until  all  the  steps  required  have  been  taken, 
the  assignment  remains  incomplete  and  vests 
no  right  in  the  assignee.  Fogg  v.  Middlesex 
Mut.  F.  Ins.  Co.,  10  Gush.  (Mass.)  337; 
Newman  v.  Springfield  F.  &  M.  Ins.  Co.,  17 
Minn.  123;  Cranberry  Mut.  F.  Ins.  Co.  v. 
Hawk,  (N.  J.  Ch.  1888)  14  Atl.  745;  Davis 
V.  Farmers'  Mut.  F.  Ins.  Co.,  134  N.  C.  60, 
45  S.  E.  955;  Keeler  v.  Niagara  F.  Ins.  Co., 
16  Wis.  523,  84  Am.  Dec.  714. 

55.  Moffitt  V.  Phenix  Ins.  Co.,  11  Ind.  App. 
233,  38  N.  E.  835 ;  Wood  v.  Rutland,  etc.,  Mut. 
F.  Ins.  Co.,  31  Vt.  552. 

56.  Minturn  v.  Manufacturers'  Ins.  Co.,  10 
Gray  (Mass.)  501;  Pennsylvania  Ins.  Co.  v. 
Bowman,  44  Pa.  St.  89. 

57.  Moffitt  V.  Phenix  Ins.  Co.,  11  Ind.  App. 
233,  38  N.  E.  835. 

Consideration. —  An  agreement  by  a  com- 
pany to  consent  to  an  assignment  of  the  pol- 
icy must  rest  upon  a  consideration,  or  other- 
wise it  is  void  and  cannot  be  specifically  en- 
forced. Equitable  Ins.  Co.  v.  Cooper,  60  111. 
509.  But  an  agreement  by  the  assignee  to 
pay  the  premium  due  is  a  sufficient  considera- 
tion. Hughson  ly.  Hardy,  62  Minn.  209,  64 
N.  W.  389.  The  time  for  which  premium  was 
paid  for  a  policy  not  having  expired  when 
consent  to  transfer  thereof  was  given,  there 
was  a  sufficient  consideration  for  the  com- 
pany's consent  to  the  transfer,  although  it 
might  have  insisted  on  a  forfeiture  of  the 
policy  for  previous  transfer  of  the  property. 
North  British,  etc.,  Ins.  Co.  v.  Gunter,  12 
Tex.  Civ.  App.  598,  35  -S.  W.  715. 
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tlie  assignment  of  the  policy  has  been  obtained  by  fraud  or  sharp  practice  the 
insurer  is  not  bound  thereby.^' 

e.  By  Whom  Given.  Consent  to  an  assignment  may  be  given  by  the  president 
of  the  company,  acting  as  its  agent,^'  and  a  formal  vote  of  the  directors  is  not 
necessary.^  It  may  be  given  by  the  secretary,'^  or  by  an  agent  for  such  purpose 
lawfully  authorized.*^ 

3.  Effect  of  Consent.  When  the  assignment  has  been  completed  and  the  con- 
sent of  the  insurer  obtained  a  new  and  independent  contract  has  arisen*^  by 
which  the  assignee  acquires  all  the  rights  of  the  assignor.^  If  the  assignor  has 
prior  to  the  assignment  forfeited  all  his  rights  under  the  policy,  there  is  nothing 
that  the  assignee  can  acquire.*'  Inasmuch  as  the  assignee  is  simply  substituted 
for  the  assignor  and  stands  in  his  shoes,  he  therefore  takes  subject  to  every  set-off,*' 
prior  equity,  and  defense  existing  in  favor  of  the  insured  against  the  assignor,*'' 


58.  Lynde  ti.  Newark  F.  Ins.  Co.,  139  Mass. 
57,  29  N.  E.  222;  Hodges  v.  Tennessee  M.  & 
F.  Ins.  Co.,  8  N.  Y.  416.  And  see  supra,  V, 
B,  1,  b,  (V). 

Mistake  as  to  nature  of  assignment. —  The 
policy  making  no  restriction  as  to  the  kind 
of  assignment  that  might  be  made,  and,  al- 
though the  company  gave  its  assent  presum- 
ing that  the  assignment  was  absolute  as  the 
deed  purported,  it  was  decided  in  the  ease  of 
Merrill  v.  Colonial  Mut.  F.  Ins.  Co.,  169  Mass. 
10,  47  N.  E.  439,  that  the  fact  that  the  as- 
signment was  actually  for  collateral  did  not 
render  the  consent  void.  To  the  same  eflfeet 
see  London  Imperial  Ins.  Co.  v.  Wolf,  21 
Ohio  Cir.  Ct.  202,  11  Ohio  Cir.  Dec.  815. 
But  when  the  transferee's  interest  is  actually 
that  of  an  owner,  but  the  company  assented 
supposing  that  he  was  a  mortgagee,  the  con- 
trary result  is  reached,  because  the  company 
obtains  no  right  of  subrogation  to  any  se- 
curities as  it  would  were  the  transferee  a 
mortgagee.  Wall  v.  Commercial  Ins.  Co.,  7 
Ohio  Dec.   (Reprint)   323,  2  Cine.  L.  Bui.  113. 

59.  Davis  v.  Farmers'  Mut.  F.  Ins.  Co., 
134  N.  C.  60,  45  S.  E.  955 ;  Pennsylvania  Ins. 
Co.  V.  Bowman,  44  Pa.  St.  89. 

60.  Durar  v.  Hudson  County  Mut.  Ins.  Co., 
24  N.  J.  L.  171. 

61.  Durar  v.  Hudson  County  Mut.  Ins.  Co., 
24  N.  J.  L.  171 ;  Conover  v.  Albany  Mut.  Ins. 
Co.,  3  Den.  (N.  Y.)  254  [affirmed  in  1  N.  Y. 
290]. 

62.  German  Ins.  Co.  v.  Rounds,  35  Nebr. 
752,  53  N.  W.  660;  Farmers'  Mut.  Ins.  Co. 
V.  Taylor,  73  Pa.  St.  342;  Fire  Ins.  Assoc. 
V.  Miller,  2  Tex.  App.  Civ.  Cas.  §  332; 
Keeler  v.  Niagara  F.  Ins.  Co.,  16  Wis.  523, 
84  Am.  Dec.  714. 

An  agent  authorized  to  issue  policies  orig- 
inally has  such  authority.  German  Ins.  Co. 
V.  Penrod,  35  Nebr.  273,  53  N.  W.  74. 

Who  may  not  give  consent. —  An  agent  au- 
thorized to  receive  applications  and  make 
them  temporarily  binding  pending  the  con- 
sideration of  the  risk  and  to  receive  renew- 
als has  not  implied  authority  to  consent  to  an 
assignment.  Stringham  v.  St.  Nicholas  Ins. 
Co.,  4  Abb.  Dec.  (N.  Y.)  315,  3  Keyes  280, 
5  Abb.  Pr.  N.  S.  80,  37  How.  Pr.  365.  Nor 
has  a  mere  broker  to  procure  insurance.  Rich- 
mond V.  Phoenix  Assur.  Co.,  88  Me.  105,  33 
Atl.  786.     Nor  has  a.  mere  soliciting  agent. 


Strickland  v.  Council  Blufifa  Ins.  Co.,  66  Iowa 
466,  23  N.  W.  926. 

63.  Indiana. —  New  v.  German  Ins.  Co.,  5 
Ind.  App.  82,  31  N.  E.  475. 

Kentucky. —  Home  Ins.  Co.  v.  Allen,  13  Ky. 
L.  Rep.  95. 

Minnesota. —  Newman  v.  Springfield  F.  & 
M.  Ins.  Co.,  17  Minn.  123. 

New  York. —  Pratt  v.  New  York  Cent.  Ins. 
Co.,  55  N.  Y.  505,  14  Am.  Rep.  304  laffirming 
64  Barb.  589]. 

United  States. —  Virginia-Carolina  Chem- 
ical Co.  V.  Sundry  Ins.  Cos.,  108  Fed.  451. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  488 
et  seq. 

64.  Cleveland  v.  Clap,  5  Mass.  201. 
Garnishment  by  subsequent  creditor. —  The 

lien  created  by  the  transfer  of  an  insurance 
policy  with  the  assent  of  the  insurer  as  se- 
curity for  a  debt,  "  as  its  interest  may  ap- 
pear," is  prior  to  that  acquired  by  the  gar- 
nishment of  a  subsequent  creditor.  Glover  v. 
Lee,  140  111.  102,  29  N.  E.  680. 

65.  McCluskey  v.  Providence  Washington 
Ins.  Co.,  126  Mass.  306;  Edes  v.  Hamilton 
Mut.  Ins.  Co.,  3  Allen  (Mass.)  362;  Wilson 
V.  Montgomery  County  Mut.  F.  Ins.  Co.,  174 
Pa.  St.  554,  34  Atl.  122. 

66.  Johnston  v.  Phoenix  Ins.  Co.,  39  Md. 
233;  Cleveland  v.  Clap,  5  Mass.  201. 

67.  California. —  Bergson  v.  Builders'  Ins. 
Co.,  38  Cal.  541. 

Iowa. —  Mershon  f.  National  Ins.  Co.,  34 
Iowa  87. 

Louisiana. —  Paradise  v.  Sun  Mut.  Ins.  Co., 
6  La.  Ann.  596. 

Massachusetts. —  Com.  v.  National  Ins.  Co., 
113  Mass.  514. 

Pennsylvania. —  State  Mut.  F.  Ins.  Co.  v. 
Roberts,  31  Pa.  St.  438;  Rousset  v.  Insurance 
Co.  of  North  America,  1  Binn.  429 ;  Gourdon 
V.  Insurance  Co.  of  North  America,  3  Yeates 
327. 

Teaias. —  Swenson  v.  Sun  Fire  OflBce,  68  Tex. 
461,  5  S.  W.  60,  decided  under  Texas  stat- 
ute. 

Vermont. —  Reed  v.  Windsor  County  Mut. 
P.  Ins.  Co.,  54  Vt.  413. 

United  States. —  McDonald  v.  Daskam,  116 
Fed.  276,  53  C.  C.  A.  554. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  488 
et  seq. 

Extent  and  limits  of  rule. —  A  fortiori  is 
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even  though  he  is  unaware  of  the  same.  When  the  assignment  has  been  com- 
pleted and  consent  of  the  insurer  given  thereto,  the  assignee  under  the  new 
arrangement  has  acquired  the  right  to  sue  in  his  own  name.^ 

4.  Subsequent  Acts  of  Assignor  as  Affecting  Assignee-.  Where  the  policy  is 
simply  by  the  consent  of  the  company  made  payable  to  another  as  his  interest 
may  appear,  the  policy  continues  to  be  a  contract  with  the  original  insured,  and 
any  action  on  the  part  of  tlie  original  insured  which  would  defeat  his  right  of 
recovery  under  the  policy  will  likewise  defeat  the  recovery  by  the  assignee,*^^  but 
if  by  virtue  of  contract  or  statute  the  assignment  by  consent  of  the  company 
becomes  a  new  contract  with  the  assignee,  then  no  subsequent  act  of  the  assignor 
(the  original  insured)  will  defeat  the  assignee's  rights.™ 

C.  As  Effecting  a  Forfeiture  of  Policy  —  l.  Stipulations  Against  Assign- 
ments. A  customary  clause  in  iire-insurauce  policies  is  one  providing  that  in  case 
of  an  assignment   without  the  consent  of   the  company  the  policy   shall  stand 


this  true  when  the  assignee  knows  of  a  pre- 
existing equity.  Dickey  v.  Pocomoke  City 
Nat.  Bank,  89  Md.  280,  43  Atl.  33;  Nichols 
f.  Baxter,  5  R.  I.  491;  Smith  v.  Carmaek, 
(Tenn.  Ch.  App.  1901)  64  S.  W.  372.  The 
insurer  cannot,  however,  set  up  in  defense  of 
an  action  on  the  policy  by  an  assignee  that 
tlie  assignment  was  in  fraud  of  the  assignor's 
creditors,  where  no  final  judgment  is  shown 
to  have  been  obtained  against  the  assignor. 
Horst  r.  London  F.  Ins.  Co.,  73  Tex.  67,  11 
S.  W.  148.  The  assignee  takes  free  from  any 
outstanding  equity  in  favor  of  any  third 
party  of  which  he  has  no  notice,  when  he  has 
assumed  the  place  of  a  bo»a  jide  holder  by 
the  completion  of  the  new  contract.  In  re 
Hamilton,  102  Fed.  683.  See  also  Spring  v. 
South  Carolina  Ins.  Co.,  8  Wheat.  (U.  S.) 
268,  5  L.  ed.  614. 

68.  loiva. —  Mershon  v.  National  Ins.  Co., 
34  Iowa  87. 

Massachusetts. — -Merrill  v.  Colonial  Mut. 
F.  Ins.  Co.,  169  Mass.  10,  47  N.  E.  439,  61 
Am.  St.  Rep.  268 ;  Phillips  v.  Merrimack  Mut. 
F.  Ins.  Co.,  10  Cush.  350. 

Minnesota. —  Newman  v.  Springfield  F.  & 
M.  Ins.  Co.,  17  Minn.  123. 

New  Jersey. —  Marts  v.  Cumberland  Mut. 
F.  Ins.  Co.,  44  N.  J.  L.  478. 

North  Carolina. —  Southern  Fertilizer  Co. 
V.  Beams,  105  N.  C.  283,  11  S.  E.  467. 

Pennsylvania. — ■  Marshall  v.  Franklin  F. 
Ins.  Co.,  176  Pa.  St.  628,  35  Atl.  204,  34 
L.  B.  A.  159. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  488 
et  seq. 

But  compare  Frankenthal  n.  Guardian  As- 
sur.  Co.,  76  Mo.  App.  15.  And  see  Merchants' 
Ins.  Co.  V.  Union  Ins.  Co.,  162  111.  173  [af- 
firming 58  HI.  App.  611]. 

Where  a  purchaser  from  the  insured  mort- 
gages back  the  premises  and  with  the  con- 
sent of  the  company  reassigns  the  policy  as 
collateral,  the  original  insured  can  sue  when 
loss  occurs  in  his  own  name.  Kingsley  v. 
New  England  Mut.  F.  Ins. Co., 8  Cush.  (Mass.) 
393. 

69.  Indiana. —  Franklin  Ins.  Co.  v.  Wolff, 
23  Ind.  App.  549,  54  N.  E.  772.  See  also 
American  Cent.  Ins.  Co.  v.  Sweetser,  116  Ind. 
370,  19  N.  E.  159. 
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1. —  Banspaeh  v.   Teutonia  F.  Ins. 
Co.,  109  Mich.  699,  67  N.  W.  967. 

New  Jersey. —  Kase  v.  Hartford  F.  Ins.  Co., 
58  N.  J.  L.  34,  32  Atl.  1057. 

Ohio. —  Western  Ins.  Co.  v.  Carson,  9  Ohio 
Dec.   (Reprint)   848,  17  Cine.  L.  Bui.  357. 

Pennsylvania. —  Burger  v.  Farmers'  Mut. 
Ins.  Co.,  71  Pa.  St.  422. 

Wisconsin. —  Keith  v.  Royal  Ins.  Co.,  117 
Wis.  531,  94  N.  W.  295;  Pupke  v.  Resolute 
F.  Ins.  Co.,  17  Wis.  378,  84  Am.  Dec.  754. 

United  States. —  Delaware  Ins.  Co.  v.  Greer, 
120  Fed.  916,  57  C.  C.  A.  188,  61  L.  R.  A. 
137. 

Canada. —  Migner  v.  St.  Lawrence  F.  Ins. 
Co.,  10  Quebec  Q.  B.  122.. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  488 
et  seq. 

Parol  agreements  between  the  insurer  and 
the  company  see  Joy  v.  Liverpool,  etc.,  Ins. 
Co.,  32  Tex.  Civ.  App.  433,  74  S.  W.  822; 
Connecticut  F.  Ins.  Co.  i:  Hilbrant,  (Tex. 
Civ.  App.  1903)  73  S.  W.  558. 

70.  Colorado. —  Scottish  Union,  etc.,  Ins. 
Co.  V.  Field,  18  Colo.  App.  68,  70  Pac.  149. 

Illinois.—  New  England  F.  &  M.  Ins.  Co.  v. 
Wetmore,  32  111.  221. 

Maine. —  Pollard  v.  Somerset  Mut.  F.  Ins. 
Co.,  42  Me.  221. 

Massachusetts. —  Whiting  v.  feurkhardt, 
178  Mass.  535,  60  N.  E.  1,  86  Am.  St.  Rep. 
503,  52  L.  R.  A.  788;  Felton  v.  Brooks,  4 
Cush.  203. 

Michigan. —  Hall  v.  Niagara  F.  Ins.  Co.,  93 
Mich.  184,  53  N.  W.  727,  32  Am.  St.  Rep. 
497,  18  L.  R.  A.  135. 

New  York. —  Allen  v.  Hudson  River  Mut. 
Ins.  Co.,  19  Barb.  442;  Tillou  v.  Kingston 
Mut.   Ins.   Co.,   7   Barb.   570. 

Rhode  Island. —  Smith  v.  Union  Ins.  Co.,  25 
R.  I.  260,  55  Atl.  715. 

Texas. —  Security  Co.  ■».  Panhandle  Nat. 
Bank,  93  Tex.  575,  57  S.  W.  22  [overruling 
Delaware  Ins.  Co.  v.  Security  Co.,  (Civ.  App. 
1900)   54  S.  W.  916]. 

Canada. —  Anderson  v.  Saugeen  Mut.  F. 
Ins.  Co.,  18  Ont.  355. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  488 
et  esq.    See  also  irifra,  XIII,  A,  7. 

But  the  assignee  is  protected  as  against 
future  acts  only  of  the  assignor.    If  the  pol- 
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forfeited.'^     Such  a  provision  is  uniformly  upheld  by  the  courts,  but  is  required 
in  order  that  the  policy  may  be  so  forfeited.'" 

2.  What  Constitutes  Such  Assignment.  It  is  not  every  transfer  of  an  interest 
under  a  policy  that  falls  v^ithin  the  prohibition.  The  term  has  a  somewhat  lim- 
ited meaning.  The  assignment  contemplated  is  one  whereby  the  assignor  parts 
with  all  his  rights  under  the  policy  and  which  when  completed  creates  a  privity 
between  the  assignee  and  the  insured.'"  A  specilic  agreement  in  the  policy  that 
an  assignment  by  way  of  pledge  or  collateral  security  will  work  a  forfeiture  will, 


icy  was  invalid  in  its  inception  by  reason  of 
fraud  or  misrepresentation,  it  is  not  vali- 
dated by  consent  to  a  consignment.  Stan- 
stead,  eto.j  Mut.  F.  Ins.  Co.  v.  Gooley,  9 
Quebec  Q.  B.  324;  Omnium  Securities  Co.  v. 
Canada  P.,  etc.,  Ins.  Co.,  1  Ont.  494. 

71.  Dey  v.  Poughkeepsie  Mut.  Ins.  Co.,  23 
Barb.  (N.  Y.)  623;  Pennsylvania  K.  Co.  v. 
Manheim  Ins.   Co.,   56  Fed.  301. 

72.  Waterhouse  v.  Gloucester  F.  Ins.  Co., 
69  Me.  409;  Manley  v.  Insurance  Co.  of 
North  America,  1  Lans.  (N.  Y.)  20;  Smith 
v.  Saratoga  County  Mut.  F.  Ins.  Co.,  1  Hill 
(N.  Y.)  497;  Stolle  v.  ^tna  F.  &  M.  Ins.  Co., 
10  W.  Va.  546,  27  Am.  Eep.  593.  See  also 
infra,  XIII. 

The  policy  becomes  ipso  facto  void  upon 
the  violation  of  such  provision.  Buchanan  v. 
Westchester  County  Mut.  Ins.  Co.,  61  N.  Y. 
611. 

When  there  is  such  a  provision,  it  is  im- 
material whether  or  not  the  breach  was  wil- 
ful. Watertown  F.  Ins.  Co.  v.  Cherry,  84 
Va.  72,  3  S.  E.  876.  So  it  is  immaterial' 
whether  or  not  the  insurer  has  been  injured 
thereby.  Dundee  Chemical  Works  v.  New 
York  Mut.  Ins.  Co!,  12  Misc.  (N.  Y.)  353,  33 
N.  Y.  Suppl.  628. 

73.  Thus  a  mere  mortgage  of  the  subject- 
matter  of  the  insurance  with  a  delivery  of 
the  policy  to  the  mortgagee  is  not  an  assign- 
ment that  will  work  a  forfeiture.  Brown  v. 
Commercial  F.  Ins.  Co.,  21  App.  Cas.  (D.  C.) 
325;  Sun  Fire  Office  v.  Fraser,  5  Kan.  App. 
63,  47  Pac.  327;  Whiting  v.  Burkhardt,  178 
Mass.  535,  60  N.  E.  1,  86  Am.  St.  Rep.  503, 
52  L.  E.  A.  788 ;  Key  «.  Continental  Ins.  Co., 
101  Mo.  App.  344,  74  S.  W.  162;  Breeyear  v. 
Rockingham  Farmers'  Mut.  F.  Ins.  Co.,  71 
N.  H.  445,  52  Atl.  860;  Griffey  v.  New  York 
Cent.  Ins.  Co.,  100  N.  Y.  417,  3  N.  E.  309,  53 
Am.  Rep.  202;  Hodges  v.  Tennessee  M.  &  F. 
Ins.  Co.,  8  N.  Y.  416;  Cromwell  v.  Brooklyn 
F.  Ins.  Co.,  39  Barb.  (N.  Y.)  227;  Common- 
wealth Ins.  Co.  V.  Phoenix  Ins.  Co.,  71  Pa.  St. 
31;  True  v.  Manhattan  F.  Ins.  Co.,  26  Fed. 
83.  For' this  is  equivalent  only  to  a  power  of 
attorney  coupled  with  an  interest.  Grosvenor 
«..  Atlantic  F.  Ins.  Co.,  5  Duer  (N.  Y.)  517 
[affirmed  in  17  N.  Y.  391].  But  see  contra, 
Ferree  v.  Oxford  F.,  etc.,  Ins.  Annuity,  etc., 
Co.,  67  Pa.  St.  373,  5  Am.  Rep.  436. 

A  mere  assignment  of  the  amount  secured 
by  the  policy  is  not  within  the  prohibition. 
Philips  V.  Merrimack  Mut.  F.  Ins.  Co.,  10 
Cush.   (Mass.)   350. 

An  assignment  for  the  benefit  of  creditors 
is  not  within  the  prohibition.  People  v.  Beig- 
ler,  Lalor   (N.  Y.)    133. 


An  indorsement  making  the  loss  payable 
to  a  third  party  is  not  within  the  prohibition. 
Franklin  Sav.  Inst.  v.  Central  Mut.  F.  Ins. 
Co.,  119  Mass.  240;  Froehly  v.  North  St. 
Louis  Mut.  F.  Ins.  Co.,  32  Mo.  App.  302; 
Griswold  %.  American  Cent.  Ins.  Co.,  1  Mo. 
App.  97  [affirmed,  in  70  Mo.  654] ;  William- 
sou  !/■.  Michigan  F.  &  M.  Ins.  Co.,  86  Wis. 
393,  57  N.  W.  46,  39  Am.  St.  Rep.  906. 

The  deposit  of  the  policy  merely  by  way  of 
pledge  is  not  within  the  prohibition.  Dickey 
V.  Poeomoke  City  Nat.  Bank,  89  Md.  280,  43 
Atl.  33;  Mahr  v.  Bartlett,  53  Hun  (N.  Y.) 
388,  7  N.  Y.  Suppl.  143,  23  Abb.  In.  Cas.  436. 
And  such  a  trustee  must  hold  the  money  re- 
ceived on  a  payment  of  a  policy  till  the  ma- 
turity of  the  debt.  Fergus  v.  Wilmarth,  117 
111.  542,  7  N.  E.  508.  See  also  Buckley  v. 
Garrett,  60  Pa.  St.  333,  100  Am.  Dec.  564. 

The  giving  of  a  chattel  mortgage  is  not  a 
violation  of  a  condition  against  assigning  a 
policy.  Prows  v.  Ohio  Valley  Ins.  Co.,  2 
Cine.  Super.  Ct.  14.  But  see  Olyphant  Lumber 
Co.  V.  Peoples'  Mut.  Live  Stock  Ins.  Co.,  4 
Pa.  Super.  Ct.  100. 

Bankruptcy. —  In  Payette  County  Mut.  F. 
Ins.  Co.  V.  Neel,  6  Wkly.  Notes  Cas.  (Pa.) 
233,  it  was  held  that  an  assignment  in  bank- 
ruptcy was  not  such  an  assignment  as  would 
avoid  the  policy  under  the  foregoing  pro- 
vision. The  same  was  held  in  Appleton  Iron 
Co.  V.  British  American  Assur.  Co.,  46  Wis. 
23,  1  N.  W.  9,  50  N.  W.  1100,  where  there 
had  been  no  actual  assignment  or  delivery 
of  the  policy  to  the  trustee,  although  the 
bankrupt's  petition  stated  that  the  policy 
was  so  assigned.  But  in  Starkweather  f. 
Cleveland  Ins.  Co.,  22  Fed.  Cas.  No.  13,309, 
such  an  assignment  was  held  to  have  the  ef- 
fect of  forfeiting  the  policy. 

Bills  of  lading. —  A  clause  in  a  bill  of  lading 
subrogating  the  carrier  to  the  rights  of  the 
shipper  as  to  insurance  in  case  of  loss,  al- 
though the  insured  accept  the  bill  of  lading 
as  a  contract,  does  not  avoid  a  policy  provid- 
ing against  assignments  and  stipulating  for- 
feiture as  the  penalty  thereof.  Jackson  Co.  v. 
Boylston  Mut.  Ins.  Co.,  139  Mass.  508,  2  N.  E. 
103,  52  Am.  Rep.  728.  However,  where  there 
is  an  express  warranty  in  a  policy  that  the 
interest  of  the  insured  has  not  been  and  will 
not  be  assigned  to  any  common  carrier,  an 
agreement  in  a  bill  of  lading  that  the  car- 
rier is  to  have  the  benefit  of  all  insurance, 
will  forfeit  the  policy.  Dundee  Chemical 
Works  V.  New  York  Mut.  Ins.  Co.,  12  Misc. 
(N.  Y.)  353,  33  N.  Y.  Suppl.  628;  Insurance 
Co.  of  North  America  v.  Easton,  73  Tex.  167, 
11  S.  W.  180,  3  L.  R.  A.  424;  Pennsylvania 
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however,  liaye  tb 
after  the  loss  has 
ment,  as  such  an 
with  the  insurer, 
always  permitted 
contingent  upon 
policy.™ 


e  stipulated  effect.''*  An  assignment  of  the  claim  of  the  insured 
been  sustained  does  not  fall  within  this  provision  against  assign- 
assignment  is  not  an  attempt  to  create  a  new  contractual  relation 
but  is  merely  the  sale  or  transfer  of  a  chose  in  action,  which  is 
in  equity.'''  If  the  assignment  be  of  the  sort  prohibited  but  is 
obtaining  the  consent  of  the  insurer,  it  does  not   avoid  the 

IX.    REINSURANCE. 

A.  Nature  of  the  Contract  —  l.  classes  of  Reinsurance.  The  term  "rein- 
surance "  is  used  in  two  different  senses :  (1)  It  may  mean  a  contract  between 
two  insurance  companies,  by  which  the  one  assumes  the  risks  of  the  other  and 
becomes  substituted  to  its  contracts,  so  that  on  the  assent  of  the  original  insured 
the  liability  of  the  original  insurer  ceases,  and  the  liability  of  the  so-called  rein- 
surer is  substituted ;  ''^  (2)  but,  as  usually  used,  it  designates  a  new  contract,  by 
which  a  company  secures  partial  or  entire  indemnity  for  losses  which  it  may  suffer 
under  risks  which  it  continues  to  carry .'^ 

2.  Indemnity  ;  Insurable  Interest,  The  contract  of  reinsurance  by  which  a 
company  contracts  for  its  own  protection  against  liability  which  may  accrue  to 
it  on  risks  which  it  continues  to  carry  is  a  contract  of  indemnity.'''  The  original 
insurer  has  an  insurable  interest  in  the  property  covered  by  its  risks,  and  there- 
fore the  contract  is  not  open  to  the  objection  of  being  a  wager  contract.^"  And 
such  insurable  interest  will  be  sufficient  to  support  reinsurance  for  the  whole 
or  any  portion  of  the  risk  carried.*^ 

3.  Validity  and  Effect.  The  terms  of  the  contract  of  reinsurance  must  be 
found  in  the  agreement  between  the  reinsuring  and  the  reinsured  companies,  and 
not  in  the  original  policy  of  insurance.^*     The   usual  incidents   aft'ecting  the 


K.  Co.  V.  Manheim  Ins.  Co.,  56  Fed.  301.     See 
Caekiees. 

A  release  by  one  of  the  members  of  the 
firm  insured  of  his  interest  in  the  policy 
and  property  to  his  copartners  is  not  em- 
braced within  the  prohibition  of  such  a  clause. 
Texas  Banking,  etc.,  Co.  v.  Cohen,  47  Tex. 
406,  26  Am.  Rep.  298. 

74.  Lynde  v.  Newark  F.  Ins.  Co.,  139  Mass. 
57,  29  N.  E.  222;  Lazarus  v.  Commonwealth 
Ins.  Co.,  5  Pick.   (Mass.)  76. 

75.  Mershon  u.  National  Ins.  Co.,  34  Iowa 
87;  Carter  v.  Humboldt  F.  Ins.  Co.,  12  Iowa 
287;  Walters  v.  Washington  Ins.  Co.,  1  Iowa 
404,  63  Am.  Dec.  451 ;  Merchants'  Ins.  Co.  v. 
Scott,  1  Tex.  Unrep.  Cas.  534. 

76.  Smith  v.  Monmouth  Mut.  F.  Ins.  Co., 
50  Me.  96. 

And  a  consent  afterward  obtained  to  an 
assignment  made  contrary  to  the  provisions 
of  the  policy,  provided  the  insurer  is  not 
prejudiced,  operates  as  a  waiver  of  the  breach 
of  the  right  to  forfeit.  Gould  i;.  Dwelling- 
House  Ins.  Co.,  134  Pa.  St.  570.  19  Atl.  793, 
19  Am.  St.  Pep.  717. 

77.  This  form  of  reinsurance  is  usually 
made  for  the  purpose  of  enabling  the  com- 
pany carrying  insurance  to  retire  from  busi- 
ness by  securing  a  release  from  its  obliga- 
tions. It  may  also  be  resorted  to  for  the  pur- 
pose of  securing  release  from  a  certain  class 
of  obligations,  or  even  certain  specified  risks. 
See  Fire  Ins.  Assoc,  v.  Canada  F.  &  M.  Ins. 
Co.,  2  Ont.  481,  495. 

78.  In  this  usual  sense,  it  indicates  a  new 
and    independent    contract    of    insurance    be- 
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tween  two  companies,  and  not  an  arrangement 
by  which  the  reinsuring  company  is  to  be- 
come directly  obligated  to  the  original  in- 
sured. See  Fire  Ins.  Assoc.  K.  Canada  F.  & 
M.  Ins.  Co.,  2  Ont.  481,  495. 

79.  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.,  9 
Ind.  443;  Hone  v.  Mutual  Safety  Ins.  Co.,  1 
Sandf.  (N.  Y.)  137  [affirmed  in  2  N.  Y.  235] ; 
Philadelphia  Trust,  etc.,  Co.  v.  Fame  Ins. 
Co.,  9  Phila.   (Pa.)  292. 

80.  Yonkers,  etc.,  F.  Ins.  Co.  v.  Hoffman  F. 
Ins.  Co.,  6  Rob.  (N.  Y.)  316;  New  York 
Bowery  F.  Ins.  Co.  v.  New  York  F.  Ins.  Co.,  17 
Wend.  (N.  Y.)  359;  Delaware  Ins.  Co.  v. 
Quaker  City  Ins.  Co.,  3  Grant   (Pa.)  71. 

81.  London  Assur.  Corp.  v.  Thompson,  170 
N.  Y.  94,  62  N.  E.  1066;  Commonwealth  Ins. 
Co.  V.  Globe  Mut.  Ins.  Co.,  35  Pa.  St.  475; 
Insurance  Co.  of  North  America  v.  Hibernia 
Ins.  Co.,  140  U.  S.  565,  11  S.  a.  909,  35  L.  ed. 
517;  Lower  Rhine,  etc.,  Ins.  Assoc,  v.  Sedg- 
wick, [1898]  1  Q.  B.  739,  8  Aspin.  380,  67 
L.  J.  Q.  B.  330,  78  L.  T.  Rep.  N.  S.  496,  46 
Wkly.  Rep.  380.  But  to  the  extent  to  which 
the  reinsured  company  attempts  to  reinsure 
risks  which  it  does  not  carry  the  contract  of 
reinsurance  is  invalid;  and  if  it  is  entire 
and  inseparable  the  whole  contract  will  be 
void.  Sun  Ins.  Ofiice  v.  Merz,  63  N.  J.  L. 
365,  43  Atl.  693. 

82.  Faneuil  Hall  Ins.  Co.  v.  Liverpool,  etc., 
Ins.  Co.,  153  Mass.  63,  26  N.  E.  244,  10 
L.  R.  A.  423;  Manufacturers'  F.  &  M.  Ins. 
Co.  V.  Western  Assur.  Co.,  145  Mass.  419,  14 
N.  E.  632 ;  Jackson  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  99  N.  Y.  124,  1  N.  E.  539;  St.  Nicholas 
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validity  of  a  contract  of  insurance  apply  with  equal  force  to  a  contract  of 
reinsurance.'' 

4.  Construction  and  Operation.  Any  ambiguity  in  the  contract  of  reinsurance 
will  be  resolved  in  favor  of  the  validity  of  the  contract.^*  The  contract  may  be 
construed  in  accordance  with  a  well  recognized  custom  as  to  a  matter  as  to  which 
the  contract  is  silent;'^  but  custom  will  not  control  the  plain  letter  of  the 
contract.^' 

B.  Power  to  Make  the  Contract —  I.  In  General.  Under  a  general  power 
to  make  contracts  of  insurance,  the  company  is  authorized  to  enter  into  contracts 
by  which  it  becomes  substituted  for  another  company  as  insurer ;  '^  and  no  doubt 


Ins.  Co.  V.  Merchants'  Mut.  F.  &  M.  Ins.  Co., 
83  N.  Y.  604;  Alker  v.  Rhoads,  73  N.  Y.  App. 
Div.  158,  76  N.  Y.  Suppl.  808;  Imperial  F. 
Ins.  Co.  f.  Home  Ins.  Co.,  68  Fed.  698,  15 
C.  C.  A.  609. 

The  original  insurer  may  waive  conditions 
in  the  original  policy  without  thereby  releas- 
ing the  insuring  company  from  its  liability 
on  the  policy  of  reinsurance.  Fire  Ins.  As- 
soc. V.  Canada  F.  &  M.  Ins.  Co.,  2  Ont. 
481. 

83.  See  cases  cited  infra,  this  note. 

Validity  of  contract  of  insurance  generally 
see  supra,  VI. 

Lack  of  mutuality  or  certainty  in  the  re- 
insuring contract  will  invalidate  the  contract. 
Manchester  F.  Assur.  Co.  v.  State  Ins.  Co., 
91  111.  App.  609;  Henshaw  v.  State  Ins.  Co., 
36  Misc.  {N.  Y.)  405,  73  N.  Y.  Suppl.  1. 
Mutuality  generally  see  supra,  VI,  A. 

Contract  may  be  in  parol  in  the  absence  of 
any  statute  requiring  it  to  be  in  writing. 
Union  Mut.  Ins.  Co.  v.  Commercial  Mut.  Mar. 
Ins.  Co.,  24  Fed.  Cas.  No.  14,372,  2  Curt.  524. 
Oral  contract  generally  see  supra,  III,  F. 

Variance  in  the  description  of  the  prop- 
erty between  the  original  contract  of  insur- 
.  ance  and  the  contract  of  reinsurance  may  be 
obviated  by  construction,  there  being  enough 
to  identify  the  property.  Yonkers,  etc.,  F. 
Ins.  Co.  V.  HoflFman  F.  Ins.  Co.,  6  Rob.  (N.  Y.) 
316.  Description  of  property  insured  gen- 
erally see  infra,  XI,  I. 

Fraud  or  concealment. —  Fraudulent  con- 
cealment on  the  part  of  the  reinsured  com- 
pany as  to  the  nature  of  the  risk  assumed  by 
the  reinsurer  will  avoid  the  contract.  Chal- 
aron  v.  Insurance  Co.  of  North  America,  48 
La.  Ann.  1582,  21  So.  267,  26  L.  R.  A.  742; 
New  York  Bowery  F.  Ins.  Co.  v.  New  York 
F.  Ins.  Co.,  17  Wend.  (N.  Y.)  359;  Canadian 
F.  Mar.  Ins.  Co.  v.  Northern  Ins.  Co.,  2  Ont. 
App.  373.  Effect  of  fraud  generally  see  supra, 
VI,  B ;  and  infra,  XII,  A,  2. 

Antedating. —  A  loss  which  has  already  oc- 
curred will  not  be  covered  by  the  contract  of 
reinsurance,  if  it  is  made  with  reference  to 
the  custom  that  reinsurance  shall  take  effect 
only  from  the  time  it  is  granted,  even  though 
the  fact  of  loss  was  not  known  to  the  other 
party.  Union  Ins.  Co.  v.  American  F.  Ins. 
Co.,  107  Cal.  327,  40  Pao.  431,  48  Am.  St. 
Rep.  140,  28  L.  R.  A.  692.  Where  a  company 
assumed  "  trade,  contingent  liabilities  and 
good-will"  of  another  company,  agreeing  to 
pay  its  losses  "  to  accrue  "  from  it,  and  the 


company  going  out  of  business  agreed  to  dis- 
charge its  "  outstanding  obligations,"  it  was 
held  that  the  latter  company  was  liable  for 
losses  through  iire  which  had  already  oc- 
curred. Olsen  V.  California  Ins.  Co.,  11  Tex. 
Civ.  App.  371,  32  S.  W.  446.  And  see  Giffard 
V.  Queen  Ins,  Co.,  12  N.  Brunsw.  432. 

Premiums. —  The  obligation  to  pay  the  full 
premium  stipulated  in  the  policy  of  reinsur- 
ance cannot  be  affected  by  proof  of  usage  or 
custom  among  all  companies  in  the  same 
locality,  by  which  the  reinsuring  company  ob- 
tains a  percentage  from  the  gross  amount 
stipulated,  nor  by  proof  of  a  parol  agreement 
making  such  custom  a  part  of  the  written 
contract.  St.  Nicholas  Ins.  Co.  v.  Mercantile 
Mut.  Ins.  Co.,  5  Bosw.  (N.  Y.)  238.  The 
company  which  takes  over  the  business  of 
another,  in  consideration  of  payments  to  be 
made,  and  thereby  renders  the  company  thus 
reinsured  unable  to  carry  out  its  contracts, 
cannot  relieve  itself  from  liability  to  the 
policy-holders  by  avoiding  its  contract,  on 
the  ground  of  the  other  company's  failure  to 
pay  subsequent  instalments  of  the  considera- 
tion, as  required.  Ruohs  v.  Traders'  F.  Ins. 
Co.,  Ill  Tenn.  405,  78  S.  W.  85,  102  Am.  St. 
Rep.  790.     Premiums  generally  see  supra,  V. 

Renewal. —  The  extension  of  a  policy  of  re- 
insurance creates  a  new  contract,  reviving 
the  original  contract  of  reinsurance,  even 
though  it  may  have  been  forfeited  by  failure 
to  comply  with  its  terms.  St.  Nicholas  Ins. 
Co.  V.  Merchants'  Mut.  F.  &  M.  Ins.  Co.,  11 
Hun  (N.  Y.)  108.  Renewal  generally  see 
supra,  VII. 

84.  London  Assur.  Corp.  v.  Thompson,  170 
N.  Y.  94,  62  N.  E.  1066;  Ocean  Ins  Co.  v.  Sun 
Mut.  Ins.  Co.,  18  Fed.  Cas.  No.  10,407,  8  Ben. 
272  [reversed  on  other  grounds  in  107  U.  S. 
485,  1  S.  Ct.  582,  27  L.  ed.  337]. 

But  where  a  written  contract  for  reinsur- 
ance specifically  provided  for  reinsurance  of 
policies  on  risks  within  the  state,  it  was  held 
that  the  contract  should  Be  so  limited,  al- 
though the  schedules  describing  the  risks  em- 
braced risks  outside  of  the  state.  London, 
etc.,  F.  Ins.  Co.  v.  Lycoming  F.  Ins.  Co.,  105 
Pa.  St.  424. 

85.  Louisiana  Mut.  Ins.  Co.  v.  New  Orleans 
Ins.  Co.,  13  La.  Ann.  246. 

Custom  generally  see  Customs  and  Usages. 

86.  Milwaukee  Mechanics'  Ins.  Co.  v.  Pala- 
tine Ins.  Co.,  128  Cal.  71,  60  Pac.  518. 

87.  Jameson  v.  Hartford  P.  Ins.  Co.,  14 
N.  Y.  App.  Div.  380,  44  N.  Y.   Suppl.   15; 
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it  may  without  express  authority,  unless  the  power  is  denied  in  its  charter,  make 
contracts  of  reinsurance.  Perhaps  an  agent  having  authority  to  issue  policies  of 
insurance  may  bind  his  company  by  a  poUcy  of  reinsurance,  hut  lie  cannot  act  as 
agent  for  both  parties;  and  if  he  attempts  to  reinsure  the  risks  of  one  company 
as  agent  in  another  company  for  which  he  also  acts  as  agent  the  contract  will  be 
invalid.^ 

2.  By  Statute.  There  was  an  English  statute  prohibiting  insurers  from 
making  contracts  of  reinsurance  unless  in  case  of  insolvency,  bankruptcy,  or 
death  of  tb 6  insurer  ;^'  but  this  statutory  provision  is  not  found  in  general  in 
state  statutes  on  the  snbjiect  of  insurance.'" 

C.  Relation  of  Original  Poliey-Holder  to  Reinsuring-  Company.  Under 
a  contract  of  reinsurance,  the  original  policy-holder  has  no  claim  against  the 
reinsuring  company,  for  the  reinsurer  contracts  with  the  reinsured  company 
only.''  But  in  some  states  it  seems  to  be  held  without  due  consideration  that 
an  action  may  be  maintained  by  the  original  insured  against  the  reinsuring  com- 
pany, perhaps  on  the  theory  of  avoiding  circuity  of  actions.'^  Where  the  second 
company  has  undertaken  to  reinsure  the  policy-holders  in  the  first,  and  such  a 
substitution  of  liability  has  been  assented  to  by  the  policy-holders,  they  may  of 
course  sue  the  reinsuring  company  as  on  an  original  contract  of  insurance.'^ 


New  York  Bowery  F.  Ins.  Co.  v.  New  York 
F.  Ins.  Co.,  17  Wend.   (N.  Y.)   359. 

88.  Indiana. —  United  L.,  etc.,  Ins.  Co.  v. 
Insurance  Co.  of  North  America,  42  Ind.  588. 

EentucTcy. — -London,  etc.,  F.  Ins.  Co.  v. 
TurnbuU,  86  Ky.  230,  5  S.  W.  542,  9  Ky.  L. 
Eep.   544. 

Louisiana. —  Alliance  Mar.  Assur.  Co.  v. 
Louisiana  State  Ins.  Co.,  8  La.  1,  28  Am. 
Dec.  117. 

Missouri. —  Mercantile  Mut..  Ins.  Co.  v. 
Hope  Ins.  Co.,  8  Mo.  App.  408. 

yew  York. —  Empire  State  Ins.  Co.  v. 
American  Cent.  Ins.  Co.,  138  N.  Y.  446,  34 
N.  E.  200  [affirming  64  Hun  485,  19  N.  Y. 
Suppl.  504];  New  York  Cent.  Ins.  Co.  v. 
National  Protection  Ins.  Co.,  14  N.  Y.  85  [re- 
versing 20  Barb.  468] ;;  Casserly  v.  Manners, 
9  Hun  685. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1808; 
and,  generally,  Insubanoe. 

89.  St.  19  Geo.  II,  c.  34,  §  4. 

90.  In  Iowa  a,  company  failing  to  comply 
with  the  statute  as  to  the  amount  of  capital 
required  before  doing  business  may  neverthe» 
less  make  a  valid  contract  to  indemnify  itself 
against  loss  by  reinsurance  of  risks  already 
assumed.  Davenport  F.  Ins.  Co.  v.  Moore,  50 
Iowa   619. 

In  Maryland  it  is  said  that  the  English 
statute,  although  in  force  in  that  state,  re- 
lates exclusively  to  marine  insurance.  Con- 
solidated Real  Estate,  etc.,  Co.  v.  Cashow,  41 
Md.  59. 

In  Massachusetts  it  is  held  that  the  Eng- 
lish statute  has  no  force  in  that  state.  Merry 
V.  Prince,  2  Mass.  176. 

In  New  Jersey  it  is  said  that  the  general 
statutes  authorize  policies  of  reinsurance  on 
an  insurable  interest.  Sun  Ins.  Office  v.  Merz, 
63  N.  J.  L.  365,  43  Atl.  693. 

In  Wew  York  the  law  authorizes  reinsurance 
by  a  company  for  its  own  benefit,  but  not  for 
the  benefit  of  individual  policy-holders.  Cas- 
serly V.  Manners,  48  How.  Pr.  219. 
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In  Pennsylvania  the  statutes  authorize  "  in- 
surance companies  to  reinsure  themselves." 
Fame  Ins.  Co.'s  Appeal,  83  Pa.  St.  396. 

91.  Therefore  the  original  policy-holder  has 
no  claim  or  lien  on  the  fund  realized  by  his 
insurer  out  of  the  reinsurance,  although  the 
original  insurer  has  become  bainkrupt.  Con- 
solidated Eeal  Estate,  etc.,  Co.  v.  Cashow,  41 
Md.  59;  Blackstone  v.  Alemannia  P.  Ins.  Co., 
56  N.  Y.  104.  Compare  Goodrich's  Appeal, 
109  Pa.  St.  523,  2  Atl.  209. 

There  is  no  privity  between  the  original 
policy-holder  and  the  reassuring  company. 
Consolidated  Eeal-Estate,  etc.,  Co.  v.  Cashow, 
41  Md.  59 ;  Strong  v.  Phoenix  Ins.  Co.,  62  Mo. 
289,  21  Am.  Hep.  417;  Blackstone  v.  Ale- 
mannia F.  Ins.  Co.,  56  N.  Y.  104;  Hoffman  i>. 
North  British,  etc.,  Ins.  Coi,  35  Misc.  (N.  Y.) 
40,  70  N.  Y.  Suppl.  106;  Thompson  v.  Colo- 
nial Assur.  Co.,  33  Misc.  (N.  Y.)  37,  68  N.Y. 
Suppl.  143  [affirmed  in  60  N.Y.  App.  Div.  325, 
70  N.  Y.  Suppl.  85] ;  Herckenrath  v.  Ameri- 
can Mut.  Ins.  Co.,  3  Barb.  Ch.  (N.  Y.)  63; 
Goodrich's  Appeal,  109  Pa.  St.  523,  2  Atl. 
209;  Delaware  Ins.  Co.  v.  Quaker  City  Ins. 
Co.,  3  Grant  (Pa.)  71. 

92.  These  eases,  however,  do  not  involve 
the  question  as  to  the  distribution  of  the 
funds  of  the  company  whose  risks  have  thus 
been  reinsured.  Barnes  v.  Hekla  F.  Ins.  Co., 
56  Minn.  38,  57  N.  W.  314,  45  Am.  St.  Rep. 
438;  Shoaf  v.  Palatine  Ins.  Co.,  127  N.  C. 
308,  37  S.  E.  451,  80  Am.  St.  Eep.  804; 
Johannes  v.  Phenix  Ins.  Co.,  66  Wis.  50,  27 
N.  W.  414,  57  Am.  Rep.  248. 

93.  People's  Mut.  As&ur.  Fund  v.  Boesse, 
92  Ky.  290,  17  S.  W.  630,  13  Ky.  L.  Eep.  660; 
Excelsior  F.  Ins.  Co.  v.  Liverpool  Royal  Ins. 
Co.,  55  N.  Y.  343,  14  Am.  Rep.  271. 

By  arrangement  between  the  two  com- 
panies they  may  become  jointly  liable  to  the 
policy-holders  of  the  first.  Whitney  v.  Ameri- 
can Ins.  Co.,  127  Cal.  464,  59  Pac.  897. 

In  a  contract  to  pay  losses  under  policies 
issued  by  another  company  as  promptly  as 
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D.  Liability  of  Reinsurer — l.  Measure  of  Recovery.  The  reinsured  com- 
pany may  recover  from  the  reinsurer  not  simply  the  amount  which  it  in  fact  paid 
under  the  risk  reinsured,  but  what  it  is  bound  under  its  policy  to  pay  by  reason 
of  the  loss.**  And  the  liability  of  the  reinsuring  company  may  include  also  costs 
and  expenses  of  defending  a  suit  by  the  reinsured  company,  for  the  purpose  of 
determining  its  liability,  if  the  reinsurer  has  notice  of  the  action.'^  The  liability 
of  the  reinsuring  company  is  in  general  for  all  loss  suffered  by  the  reinsured  com- 
pany on  account  of  the  risks  reinsured,  up  to  the  amount  of  reinsurance.'^  But 
it  is  frequently  stipulated  in  policies  of  reinsurance  that  the  liability  of  the 
reinsuring  company  shall  be  for  a  ^pro-rata  proportion  only  of  the  risks ;  and 
under  such  a  stipulation  the  reinsurer  is  bound  only  for  such  proportion  of  the 
amount  for  which  the  reinsured  company  is  liable." 

2.  Defenses.     The  reinsured  may  make  the  same  defenses  as   against  the 


losses  under  its  own  policies,  the  contracting 
■company  does  not  enter  into  a  contract  of 
Teinsurance,  but  becomes  directly  liable  to 
the  original  insured.  Whitney  v.  American 
Ins.  Co.,   (Cal.  1899)   56  Pac.  50. 

94.  Illinois. —  Illinois  Mut.  F.  Ins.  Co.  v. 
Andes  Ins.  Co.,  67  111.  362,  16  Am.  Rep. 
<)20. 

Indiana. —  Eagle  Ins.  Co.  v.  Lafayette  Ins. 
Co.,  9  Ind.  443. 

Maryland. —  Consolidated  Real-Estate,  etc., 
Co.  V.  Cashow,  41  Md.  59. 

Missouri. —  Ganot  v.  American  Cent.  Ins. 
€o.,  68  Mo.  503. 

New  Hampshire. —  Hunt  v.  New  Hamp- 
shire F.  Underwriters'  Assoc,  68  N.  H.  305, 
38  Atl.  145,  73  Am.  St.  Rep.  602,  38  L.  R.  A. 
514. 

New  York. —  New  York  Cent.  Ins.  Co.  v. 
National  Protection  Ins.  Co.,  20  Barb.  468; 
Hone  V.  Mutual  Safety  Ins.  Co.,  1  Sandf.  137 
[affirmed  in  2  N.  Y.  235] ;  Blackstone  v.  Alle- 
mania  F.  Ins.  Co.,  4  Daly  299. 

Ohio. —  Commercial  Mut.  Ins.  Co.  v.  De- 
troit F.  &  M.  Ins.  Co.,  38  Ohio  St.  11,  43  Am. 
Rep.  413. 

Pennsylvania. —  Delaware  Ins.  Co.  v.  Quaker 
City  Ina.  Co.,  3  Grant  71;  I^hiladelphia 
Trust,  etc.,  Co.  v.  Fame  Ins.  Co.,  9  Phila.  292. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1817. 

95.  New  York  State  Mar.  Ins.  Co.  v.  Pro- 
tection Ins.  Co.,  18  Fed.  Cas.  No.  10,216,  1 
Story  458. 

But  expenses  of  the  action  cannot  be  in- 
cluded in  the  loss  as  against  the  reinsuring 
company,  where  it  has  had  no  such  notice. 
Pennsylvania  Ins.  Co.  v.  Telfair,  27  Misc. 
(N.  Y.)   247,  57  N.  Y.  Suppl.  780. 

96.  Chalaron  v.  Insurance  Co.  of  North 
America,  48  La.  Ann.  1582,  21  So.  267,  36 
L.  R.  A.  742;  Fame  Ins.  Co.'s  Appeal,  83  Pa. 
St.  396.  Where  the  liability  of  an  unincor- 
porated association  under  a  contract  of  in- 
surance was  limited  to  a  specific  sum  to  be 
paid  out  of  a  fund,  it  was  held  that  by  con- 
tinuing to  issue  policies  after  the  fund  was 
exhausted  the  reinsuring  association  became 
tound  to  provide  such  fund  as  contemplated 
in  the  contract  of  reinsurance.  Burke  v. 
Rhoads,  81  N.  Y.  Suppl.   1045. 

If  the  reinsurance  is  of  one  haU  the  risk, 
and  not  pro  rata,  and  the  liability  of  the  re- 
insured company  is  reduced  to  less  than  half 
[41] 


of  the  original  risk  insured,  then  the  rein- 
suring company  is  relieved  from  further  lia- 
bility. Home  Ins.  Co.  v.  Continental  Ins. 
Co.,  62  N.  Y.  App.  Div.  63,  70  N.  Y.  Suppl. 
824. 

97.  Blackstone  v.  Alemannia  F.  Ins.  Co., 
56  N.  Y.  104;  Alker  v.  Rhoades,  73  N.  Y. 
App.  Div.  158,  76  N.  Y.  Suppl.  808;  Nor- 
wood V.  Resolute  F.  Ins.  Co.,  36  N.  Y.  Super. 
Ct.  552,  47  How.  Pr.  43;  Royal  Ins  Co.  v. 
Vanderbilt  Ins.  Co.,  102  Tenn.  264,  52  S.  W. 
168. 

Operation  and  effect  of  such  stipulation. — 
A  stipulation  in  the  policy  that  the  loss  if 
any  is  payable  at  the  time,  and  pro  rata  with 
the  insured,  relates  to  the  amount  for  which 
the  reinsured  company  is  liable,  and  not  to 
the  amount  which  it  is  actually  compelled  to 
pay;  and  insolvency  of  the  reinsured  com- 
pany will  not  diminish  the  liability  of  the 
reinsurer.  Blackstone  f.  Allemania  F.  Ins. 
Co.,  4  Daly  (N.  Y.)  299;  Cashau  v.  North- 
western Nat.  Ins.  Co.,  5  Fed.  Cas.  No.  2,499, 
5  Biss.  476;  In  re  Republic  Ins.  Co.,  20  Fed. 
Cas.  No.  11,705.  Such  a,  stipulation  merely 
gives  the  reinsuring  company  the  benefit  of 
any  defense  the  first  insurer  may  have.  Ea 
p.  Norwood,  18  Fed.  Cas.  No.  10,364,  3  Biss. 
504.  Under  such  a  stipulation  the  liability 
of  the  reinsuring  company  accrues  at  the 
same  time  with  the  liability  of  the  reinsured. 
Blackstone  v.  Allemania  F.  Ins.  Co.,  4  Daly 
(N.  Y. )  299.  Mere  custom  or  construction 
will  not  be  allowed  to  reduce  an  absolute  lia- 
bility provided  for  in  the  contract  of  rein- 
surance to  pro-rata  liability.  Mutual  Safety 
Ins.  Co.  V.  Hone,  2  N.  Y.  235.  But  the  usual 
stipulation  that  a  loss  shall  be  "  payable  pro 
rata  at  the  same  time  and  in  the  same  man- 
ner "  as  to  the  insured  under  the  original 
policy  has  been  held  to  reduce  the  liability 
of  the  reinsuring  company  to  its  pro-rata 
share  of  the  amount  actually  paid  by  the 
original  insurer.  Illinois  Mut.  F.  Ins.  Co.  v. 
Andes  Ins.  Co.,  67  111.  362,  16  Am.  Rep.  620. 
Under  such  a  stipulation  of  reinsurance,  the 
reinsurer  is  liable  for  the  pro-rata  share  of 
adjustment  expenses  as  well  as  its  share  of 
the  loss.  State  Ins.  Co.  v.  Associated  Manu- 
facturers' Mut.  F.  Ins.  Corp.,  174  N.  Y.  541, 
66  N.  E.  1110;  State  Ins.  Co.  v.  Associated 
Manufacturers'  Mut.  F.  Ins.  Corp.,  70  N.  Y. 
App.  Div.  69,  74  N.  Y.  Suppl.  1038. 
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liability  for  the  loss  reinsured,  as  the  original  insurer  may  make  against  the' 
original  insured.^^  And  the  companies  may  agree  that  one  of  them  may  make  a 
defense  for  both,  the  costs  to  be  pro-rated.^' 

E.  Proofs  and  Adjustment  of  Loss.  Where  the  reinsuring  company 
assumes, the  entire  risk  and  liability  of  the  company  reinsured,  proofs  of  loss  by 
the  original  insured  may  be  made  to  the  reinsuring  company.*  If  the  contract 
is  one  of  reinsurance  proper,  without  special  conditions  as  to  proofs  of  loss  other 
than  as  usually  found  in  insurance  policies,  the  reinsured  must  make  proofs  of 
loss  to  the  reinsurer.^  There  are  usually  provisions  in  the  policy  of  reinsurance  as 
to  the  proofs  to  be  furnished.^  Failure  of  the  reinsurer  to  object  to  the  form  or 
substance  of  copies  of  jjroofs  of  loss  furnished  by  the  company  is  a  waiver  of  the 
objection  that  they  were  not  furnished  in  time/ 

X.  CANCELLATION,  SURRENDER,  RESCISSION,  AND  REFORMATION. 
A.  Cancellation  —  l.  right  to  Cancel — a.  In  General.     In  the  absence  of 
statute^  or  of  a  right  reserved  in  the  contract,^  the  insurer  cannot  cancel  the 
policy  without  the  consent  of  the  insured.'     For  it  has  no  right  to  abandon  or 
change  the  contracts  it  has  made.* 


98.  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.,  9 
Ind.  443;  Delaware  Ins.  Co.  v.  Quaker  City 
Ins.  Co.,  3  Grant  (Pa.)  71;  New  York  State 
Mar.  Ins.  Co.  v.  Protection  Ins.  Co.,  18  Fed. 
Cas.  No.  10,216,  1  Story  458,  an  action  on  a 
policy  of  marine  reinsurance. 

But  knowledge  of  the  agent  acting  for  the 
reinsuring  company  of  any  objection  which 
might  be  urged  by  way  of  defense  will  be 
imputed  to  the  company,  and  defeat  its  right 
to  interpose  such  objection  to  the  validity 
ol  the  insurance.  Virginia  F.  &  M.  Ins.  Co. 
V.  Cummings,  (Tex.  Sup.  1904)  78  S.  W. 
716. 

Counter-claim. —  The  reinsuring  company 
cannot  buy  up  claims  against  the  reinsured 
company  and  use  them  by  way  of  offset  as 
against  its  liability  to  such  company  on  the 
policy  of  reinsurance.  In  re  Cleveland  Ins. 
Co.,  22  Fed.  200. 

99.  See  cases  cited  infra,  this  note. 

Compromise. —  If  the  company  thus  under- 
taking the  defense  afterward  compromises 
without  the  consent  of  the  other,  there  can 
be  no  recovery  by  it  for  the  proportion  which 
should  have  been  paid  by  the  other,  in  the 
event  of  judgment  being  rendered.  Com- 
mercial Union  Assur.  Co.  v.  American  Cent. 
Ins.  Co.,  68  Cal.  430,  9  Pac.  712.  But  where 
such  an  arrangement  makes  the  original  in- 
surer simply  the  agent  of  the  reinsurer  for 
the  purpose  of  making  defense,  the  original 
insurer  may  compromise  its  liability,  as  it 
might  have  done  had  no  agency  been  created. 
Consolidated  Real  Estate,  etc.,  Co.  v.  Cashow, 
41  Md.  59;  Gantt  v.  American  Cent.  Ins. 
Co.,  68  Mo.  503. 

1.  Whitney  v.  American  Ins.  Co.,  127  Cal. 
464,  59  Pac.  897. 

2.  Yonkers,  etc.,  F.  Ins.  Co.  v.  Hoffman 
F.  Ins.  Co.,  6  Rob.    (N.  Y.)   316. 

Generally  it  is  sufBcient  if  the  reinsured 
transmits  the  notice  and  proofs  given  to  it 
by  the  original  insurer.  New  York  Bowery 
F.  Ins.  Co.  V.  New  York  P.  Ins.  Co.,  17  Wend. 
(N.  Y.)    359. 

3.  See  cases  cited  infra,  this  note. 
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Operation  and  efEect  of  such  provisions. — 
If  the  condition  is  that  the  contract  of  re- 
insurance is  subject  to  the  same  risks,  valua- 
tions, conditions,  and  mode  of  settlements  as 
are  or  may  be  adopted  or  assumed  by  the- 
company  reinsured,  then  preliminary  proofs 
to  the  reinsurer  are  dispensed  with.  Con- 
solidated Real  Estate,  etc.,  Co.  v.  Cashow, 
41  Md.  59.  And  a  requirement  that  the  re- 
insured give  notice  and  render  an  account  of 
the  loss  and  so  on  means  that  there  be  a 
notice  and  schedule  served  within  a  reason- 
able time  under  the  circumstances.  Cashau 
V.  Northwestern  Nat.  Ins.  Co.,  5  Fed.  Cas.  No> 
2,499,  5  Biss.  476. 

4.  Bx  p.  Norwood,  18  Fed.  Cas.  No.  10,364^ 
3  Biss.  504. 

5.  Statutes  in  some  of  the  states  give  tha 
right  to  the  insurer  or  to  the  insured  to  with- 
draw from  the  contract  on  certain  conditions. 
See  statutory  provisions  in  Iowa,  Massachu- 
setts, Michigan,  Minnesota,  New  Hampshire,. 
New  Jersey,  New  York,  North  Dakota,  Penn- 
sylvania, Wisconsin,  and  Wyoming. 

6.  See  infra,  XI,  A,  1,  b. 

If  the  contract  is  intended  to  bind  each 
party  only  so  long  as  it  chooses,  the  insurer 
may  cancel  it  at  will,  on  notice  to  the  in- 
sured. Manchester  F.  Assur.  Co.  v.  State 
Ins.  Co.,  91  III.  App.  609;  Sun  Fire  Office  v. 
Hart,  14  App.  Cas.  98,  53  J.  P.  548,  58  L.  J. 
P.  C.  69,  60  L.  T.  Rep.  N.  S.  337,  37  Wkly. 
Rep.  561. 

7.  Rothschild  v.  American  Cent.  Ins.  Co.,  74 
Mo.  41,  41  Am.  Rep.  303  [affirming  5  Mo. 
App.  596] ;  Duel  v.  Getman,  6  N.  Y.  St.  397 ; 
Philadelphia  Linen  Co.  v.  Manhattan  F.  Ins.. 
Co.,  8  Pa.  Dist.  261. 

Custom  of  other  companies  permitting  can- 
cellation is  not  available  to  establish  such  a 
custom  on  the  part  of  plaintiff  (American 
Ins.  Co.  V.  Neiberger,  74  Mo.  167),  at  least 
not  without  showing  facts  to  which  a  custom 
is  applicable  (Pollard  v.  Fidelity  P.  Ins.  Co., 
1  S.  D.  570,  47  N.  W.  1060). 

8.  People's  Mut.  Tns.  Fund  v.  Bricken,  gZ' 
Ky.  297,  17  S.  W.  625,  13  Ky.  L.  Rep.  586. 
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b.  By  Reservation  in  Policy,  But  -where  the  right  is  reserved  to  cancel  the 
policy,  and  the  cancellation  is  made  pursuant  thereto  and  in  the  manner  pre- 
scribed, the  insurer  is  released  from  liability.'  Such  a  reservation  in  a  contract 
of  insurance  is  valid,'"  and  is  not  contrary  to  public  policy  ;"  but  it  must  be  exer- 
cised and  completed  before  a  loss  occurs,''  and  a  cancellation  made  after  a  loss,, 
although  without  knowledge  of  the  loss,  is  void.''  The  motive  for  such  cancellation 
is  wholly  immaterial.'* 

e.  By  Mutual  Agreement.  Even  though  no  right  to  terminate  the  contract  is 
reserved,  the  parties  may  by  mutual  agreement  cancel  the  policy.'^ 

2.  Manner  OF  Effecting  —  a.  In  General.  If  the  policy  prescribes  a  certain 
method  for  exercising  the  reserved  right  of  cancellation  by  the  company,  this 
method  must  be  followed,"  unless  the  insured  waives  the  requirement."     So 


9.  Albany  City  F.  Ins.  Co.  v.  Keating,  46 
111.  394;  Allemania  Ins.  Co.  v.  McHugh,  1 
Lack.  Leg.  Rec.  (Pa.)  411  (where  it  was  also 
stated  that  the  insured  has  no  power  to 
coerce  the  insurer  in  the  exercise  of  its  dis- 
cretion to  cancel)  ;  Sea  Ins.  Co.  v.  Johnston, 
105  Fed.  286,  44  C.  C.  A.  477. 

10.  National  Ins.  Co.  v.  Irwin,  1  Disn. 
(Ohio)  68,  12  Ohio  Dec.  (Reprint)  714. 

But  it  gives  the  insurer  no  authority  merely 
to  reduce  the  amount  of  the  insurance.  West- 
ern Assur.  Co.  V.  Stoddard,  88  Ala.  606,  7 
So.  379. 

11.  Boland  v.  Whitman,  33  Ind.  64.  De- 
fendant, after  having  policies  issued  by  plain- 
tiff's agent  giving  him  a  right  to  cancel, 
changed  to  another  company  and  was  offered 
a  lower  rate  to  change  back.  Unlike  the 
former  policies  the  new  one  contained  a 
clause  in  fine  print  limiting  the  right  to 
cancel.  The  agent  did  not  call  his  attention 
to  the  clause,  but  rather  gave  him  to  infer 

•  the  opposite.  It  was  held  that  the  clause 
limiting  the  right  to  cancel  was  not  binding 
on  defendant.  Hartford  Steam  Boiler  Inspec- 
tion, etc.,  Co.  V.  Cartier,  89  Mich.  41,  50 
N.  W.  747. 

A  by-law  of  a  mutual  fire-insurance  com- 
pany giving  the  secretary  power  to  cancel  a 
policy  for  non-payment  of  assessments  is 
valid.  Douville  v.  Farmers'  Mut.  F.  Ins.  Co., 
113  Mich.  158,  71  N.  W.  517. 

When  a  "  binding  slip "  is  issued,  referring 
to  a  policy,  the  terms  of  the  policy  as  to 
cancellation  become  a  part  thereof,  Karel- 
sen  V.  Sun  Fire  Office,  122  N.  Y.  545,  25  N.  E. 
921  [affirming  1  N.  Y.  Suppl.  387];  Van 
Tassel  r.  Greenwich  Ins.  Co.,  72  Hun  (N.  Y.) 
141,  25  N.  Y.  Suppl.  301. 

12.  ^tna  Ins.  Co.  v.  Rosenberg,  62  Ark. 
507,  36  S.  W.  908;  Southern  Ins.  Co.  v.  Wil- 
liams, 62  Ark.  382,  35  S.  W.  1101;  Clark 
V.  Insurance  Co.  of  North  America.  89  Me. 
26,  35  Atl.  1008,  35  L.  R.  A.  276;  Ritchey 
r.  Home  Ins.  Co.,  104  Mo.  App.  146,  78  S.  W. 
341. 

The  insurer  may  not  cancel  if  there  be  an 
imminent  danger  of  the  destruction  of  the 
insured  property.  It  may,  however,  con- 
sider a  change  in  circumstances,  such  an 
increase  in  risk,  as  to  justify  a  cancellation 
when  immediate  destruction  is  not  impend- 
ing.    Home  Ins.  Co.  v.  Heck,  65  111.  111. 

13.  HoUingsworth  v.  Germania  F.  Ins.  Co., 


45  Ga.  294,  12  Am.  Rep.  579;  Crawford  v. 
Aachen,  etc.,  F.  Ins.  Co.,  100  111.  App.  454 
[affirmed  in  199  111.  367,  65  N.  E.  134]; 
Partridge  v.  Milwaukee  Mechanics'  Ins.  Co., 
162  N.  Y.  597,  57  N.  E.  1119  [affirming  13 
N.  Y.  App.  Div.  519,  43  N.  Y.  Suppl.  632]; 
Worcester  First  Nat.  F.  Ins.  Co.  v.  Isett,  11 
Wkly.  Notes  Cas.   (Pa.)    558. 

14.  International  L.  Ins.,  etc.,  Co.  v.  Frank- 
lin F.  Ins.,  etc.,  Co.,  66  N.  Y.  119. 

15.  Boland  v.  Whitman,  33  Ind.  64. 

16.  California. —  Quong  Tue  Sing  v.  Anglo- 
Nevada  Assur.  Corp.,  86  Cal.  566,  25  Pac. 
58,  10  L.  R.  A.  144. 

Minnesota. —  Bradshaw  v.  Philadelphia 
County  F.  Ins.  Co.,  89  Minn.  334,  94  N.  W. 
866. 

Missouri. —  Landis  ?;.  Home  Mut.  F.  &  M. 
Ins.  Co.,  56  Mo.  591. 

New  York. —  Lipman  v.  Niagara  F.  Ins. 
Co,,  121  N.  Y.  454,  24  N.  E.  699,  8  L.  R.  A. 
719. 

Pennsylvania. —  Philadelphia  Linen  Co.  v. 
Manhattan  F.  Ins.  Co.,  8  Pa.  Dist.  261. 

Wisconsin. —  Seaman  s  r.  Millers'  Mut,  Ins. 
Co.,  90  Wis.  490,  63  N.  W,  1059. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  498 
et  seq. 

17.  Illinois. —  Larsen  v.  Thuringia  Ameri- 
can Ins.  Co.,  208  HI.  166,  70  N,  E.  31  [af- 
firming 108  III,  App,  420]. 

Michigan. —  Buick  v.  Mechanics'  Ins,  Co.. 
103  Mich.  75,  61  N.  W.  337. 

Minnesota. —  Bradshaw  v.  Philadelphia 
County  F.  Ins.  Co.,  89  Minn.  334,  94  N,  W. 
866. 

New  York. —  Springer  v.  Anglo-Nevada 
Assur.  Corp.,  11  N.  Y.  Suppl.  533. 

Pennsylvania. — Baldwin  v.  Pennsylvania  F. 
Ins.  Co.,  206  Pa,  St.  248,  55  Atl.  970;  Arn- 
feld  V.  Guardian  Assur.  Co.,  172  Pa.  St.  605, 
34  Atl.  580. 

United  States. —  Sea  Ins.  Co.  v.  Johnston, 
105  Fed.  286,  44  C.  C.  A.  477. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  498 
et  seq. 

A  waiver  made  under  a  mistake  is  not  ef- 
fectual as  a  waiver.  Quong  Tue  Sing  v. 
Anglo-Nevada  Assur,  Corp,,  86  Cal.  566,  25 
Pac,  58,  10  L,  R.  A.  144. 

Any  ratification  of  an  attempted  but  de- 
fective cancellation  is  ineffectual  unless  made 
with  knowledge  of  the  material  facts.  Larsen 
V.  Thuringia  American  Ins.  Co.,  208  111.  166, 
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"where  the  insured  acquiesces  in  the  cancellation  a  method  of  cancellation  other 
than  that  prescribed  in  the  policy  may  be  operative.''^ 

b.  Return  of  Premiums.  If  the  policy  gives  the  insurer  the  right  at  any 
time  to  cancel  and  return  the  unearned  premium  "  upon  surrender  of  the  policy," 
or  the  right  to  cancel  "upon  notice,"  the  return  of  tlie  premium  or  tender 
thereof  is  not  a  condition  precedent."  If,  however,  the  return  of  the  unearned 
premium  is  a  condition  for  exercising  the  right  of  cancellation,  a  failure  to 
return  or  tender  the  premium  renders  the  attempted  cancellation  nugatory;^" 
but  even  here  the  premiums  need  not  be  returned  if  the  insured  has  temporarily,'^ 
.or  absolutely,  waived  the  requirement,'*'  and  whether  or  not  there  has  been  a 
-waiver  is  a  question  of  fact.''  In  case  the  premium  has  not  been  actually  paid, 
no  tender  of  unearned  premium  is  necessary,'^  nor  is  it  when  the  premium  has 


70  N.  E.  31;  Aachen,  etc.,  F.  Ins.  Co.  v.  Craw- 
ford, 199  111.  367,  65  N.  E.  134  [affirming 
100  111.  App.  454]. 

18.  Hopkins  v.  Phoenix  Ina.  Co.,  78  Iowa 
;.?44,  43  N.  W.  197;  Van  Tassel  v.  Greenwich 

Ins.  Co.,  72  Hun  (N.  Y.)  141,  25  N.  Y. 
■Suppl.  301. 

19.  Illinois. —  Newark  F.  Ins.  Co.  v.  Sam- 
mons,  ]  1  111.  App.  230. 

New  York. —  Backus  v.  Exchange  P.  Ins. 
'Co.,  26  N.  Y.  App.  Div.  91,  49  N.  Y.  Suppl. 
'677;  Walthear  v.  Pennsylvania  F.  Ins.  Co., 
•2  N.  Y.  App.  Div.  328,  37  N.  Y.  Suppl.  857. 

Ohio. —  Phoenix  Mut.  F.  Ins.  Co.  v. 
Brecheisen,  50  Ohio  St.  542,  35  N.  E.  53. 

Pennsylvania. — Arnfeld  v.  Guardian  Assur. 
Co.,  172  Pa.  St.  605,  34  Atl.  580. 

United  States. —  Schwarzschild,  etc.,  Co.  v. 
Phoenix  Ins.  Co.,  124  Fed.  52,  59  C.  C.  A. 
572   [affirming   115  Fed.  653]. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  509 
et  seq. 

30.  Arkansas. — .^tna  Ins.  Co.  v.  Rosenberg, 
62  Ark.  507,  36  S.  W.  908 ;  Southern  Ins.  Co. 
v.  Williams,  62  Ark.  382,  35  S.  W.  1101. 

California. —  Quong  Tue  Sing  v.  Anglo- 
■-Nevada  Assur.  Corp.,  86  Cal.  566,  25  Pac.  58, 
10  L.  R.  A.  144. 

Georgia. —  Hollingsworth  v.  Germania  F. 
Ins.  Co.,  45  Ga.  294,  12  Am.  Rep.  579. 

Illinois. —  Peoria  M.  &  F.  Ins.  Co.  v.  Botto, 
47  111.  516;  Peterson  v.  Hartford  F.  Ins.  Co., 
.«7  111.  App.  567. 

Kansas. —  Manlove  v.  Commercial  Mut.  F. 
Ins.  Co.,  47  Kan.  309,  27  Pac.  979. 

Massachusetts. —  White  v.  Connecticut  F. 
Ins.  Co.,  120  Mass.  330. 

Michigan. —  Home  Ins.  Co.  v.  Curtis,  32 
JVIich.  402. 

Missouri. —  Chrisman,  etc..  Banking  Co.  v. 
Bartford  F.  Ins.  Co.,  75  Mo.  App.  310. 

New  york. — ■  Griffey  v.  New  York  Cent. 
Ins.  Co.,  100  N.  Y.  417,  3  N.  E.  309,  53  Am. 
^ep.  202;  Van  Valkenburgh  v.  Lenox  F.  Ins. 
•Co.,  51  N.  Y.  465;  Hathorn  v.  Germania  Ins. 
Oo.,  55  Barb.  28;  Tisdell  v.  New  Hampshire 
T.  Ins.  Co.,  11  Misc.  20,  32  N.  Y.  Suppl.  166. 

Pennsylvania. —  Philadelphia  Linen  Co.  v. 
Manhattan  F.  Ins.  Co.,  8  Pa.  Dist.  261;  Home 
Ins.  Co.  V.  Tighe,  11  Wkly.  Notes  Cas.  15. 

Texas. —  Phoenix  Assurance  Co.  v.  Munger 
Improved  Cotton  Mach.  Mfg.  Co.,  92  Tex.  297, 
49  S.  W.  222;  Hartford  F.  Ins.  Co.  v. 
Cameron,   18   Tex.   Civ.   App.  237,   45   S.  W. 
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158;  Hanover  F.  Ins.  Co.  v.  Shrader,  11 
Tex.  Civ.  App.  255,  31  S.  W.  1100,  32  S.  W. 
344;  Continental  Ins.  Co.  v.  Busby,  3  Tex. 
App.  Civ.  Cas.  §  101;  Planters'  Ins.  Co.  v. 
Walker  Lodge,  No.  19,  I.  O.  0.  F.,  1  Tex. 
App.  Civ.  Cas.  §  758. 

United  States. —  Mohr,  etc..  Distilling  Co. 
V.  Ohio  Ins.  Co.,  13  Fed.  74;  Runkle  v.  Citi- 
zens' Ins.  Co.,  6  Fed.  143. 

Canada. —  Grant  v.  Reliance  Mut.  P.  Ins. 
Co.,  44  U.  C.  Q.  B.  229. 

See  28  Cent.  Dig.  tit.  "  Insurance,''  §  509 
et  seq. 

The  statement  that  a  premium  is  "at  the 
call"  of  the  insured  is  not  sufficient.  Van 
Valkenburgh  v.  Lenox  F.  Ins.  Co.,  51  N.  Y. 
465.  This  is  true  under  the  New  York 
standard  policy.  Tisdell  v.  New  Hampshire 
F.  Ins.  Co.,  155  N.  Y.  163,  49  N.  E.  664,  40 
L.  R.  A.  765.  But  it  has  been  denied  under 
policies  requiring  the  surrender  of  the  policy 
by  the  insured  as  a  condition  precedent  to  the 
repayment  of  the  unearned  premium.  Wal- 
thear V.  Pennsylvania  F.  Ins.  Co.,  2  N.  Y. 
App.  Div.  328,  37  N.  Y.  Suppl.  857. 

Under  the  New  York  standard  policy  return 
or  tender  of  the  unearned  premium  is  neces- 
sary, and  a  mere  notice  that  it  will  be  re- 
turned is  insufficient.  Tisdell  v.  New  Hamp- 
shire F.  Ins.  Co.,  155  N.  Y.  163,  49  N.  E. 
664,  40  L.  R.  A.  765. 

When  an  agent  has  issued  a  policy  to  him- 
self, and  the  insurer  on  that  ground  desires 
to  cancel  i,he  policy,  tender  of  the  premium 
is  a  prerequisite.  Hanover  F.  Ins.  Co.  v. 
Shrader,  11  Tex.  Civ.  App.  255,  31  S.  W. 
1100,  32  S.  W.  344. 

21.  Bingham  v.  Insurance  Co.  of  North 
America,  74  Wis.  498,  43  N.  W.  494. 

33.  JJtna  Ins.  Co.  v.  Weissinger,  91  Ind. 
297;  Hopkins  v.  Phccnix  Ins.  Co.,  78  Iowa 
344,  43  ]Si.  W.  197;  Kirby  v.  Phoenix  Ins.  Co., 
13  Lea  (Tenn.)   340. 

23.  Kirby  v.  Phoenix  Ins.  Co.,  13  Lea  (Tenn.) 
340. 

24.  As  when  the  only  payment  is  credit 
extended  to  the  broker  ( Stone  v.  Franklin  F. 
•Ins.  Co.,  105  N.  Y.  543,  12  N.  E.  45);  or 
when  the  premium  note  is  unpaid  (Little  v. 
Eureka  F.  &  M.  Ins.  Co.,  38  Ohio  St.  110; 
Mueller  v.  South  Side  F.  Ins.  Co.,  87  Pa.  St. 
399)  ;  but  the  note  if  not  returned  must  be 
credited  with  the  unearned  premium  (Little 
V.  Eureka  Ins.   Co.,  5  Ohio  Dec.    (Reprint) 
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been  paid  after  the  proper  steps  for  cancellation  have  been  taken.*^  Payment  to 
the  agent  of  the  insured  is  sufficient,'^'  but  the  insurer  takes  the  risk  in  paying  to 
an  agent  as  to  whether  the  agency  is  still  subsisting."  If  one  policy  is  surren- 
dered to  be  replaced  by  the  issuance  of  a  new  policy,  the  cancellation  is  not 
completed  until  the  new  policy  is  executed.^ 

e.  Mistake  or  Fraud.  A  cancellation  procured  or  perfected  through  fraud  or 
mistake  does  not  bar  the  insured  from  asserting  rights  under  his  policy."' 

d.  Waiver  of  Defects.  Even  though  the  cancellation  has  not  been  properly 
accomplished  the  insured  may  with  full  knowledge  ^  waive  the  defective  cancella- 
tion and  become  bound  thereby.'' 

e.  Notice  —  (i)  Insured  Entitled  to.  The  insured  is  entitled  to  notice  of 
the  fact  that  his  policy  is  canceled,  and  cancellation  is  not  effectual  until  the  notice 
has  been  given.** 


285,  4  Am.  L.  Eec.  228 )  ;  and  a  crediting  of 
the  unearned  premium  on  a  debt  owed  insurer 
bj  insured  is  not  sufficient  (Lattan  v.  Royal 
Ins.  Co.,  45  N.  J.  L.  453). 

25.  Mississippi  Valley  Manufacturers  Mut. 
Ins.  Co.  I'.  Bermond,  45  111.  App.  22. 

Retaining  premiums  at  the  '^  short  rate." — 
The  insurer  canceling  a  policy  for  non-pay- 
ment of  premiums  is  entitled  to  recover  or 
retain  premiums  at  the  "  short  rate "  while 
the  risk  was  being  carried.  Hibernia  Ins.  Co. 
V.  Blanks,  35  La.  Ann.  1175. 

26.  Ackerson  v.  Svea  Assur.  Co.,  75  Minn. 
135,  77  N.  W.  419. 

27.  Vanderslice  v.  Royal  Ins.  Co.,  9  Pa. 
Super.  Ct.  233,  43  Wkly.  Notes  Cas.  381. 
See  cases  cited  infra,  note  47  et  seq.  A  can- 
cellation was  found  by  the  court  under  pe- 
culiar circumstances  in  Jackson  v.  Phila- 
delphia Fire  Assoc,  13  N.  Y.  St.  257;  John 
E.  Davis  Lumber  Co.  v.  Hartford  Ins.  Co., 
95  Wis.  226,  70  N.  W.  84,  37  L.  R.  A.  131. 

28.  Hickey  v.  Hartford  F.  Ins.  Co.,  15  N.  Y. 
App.  Div.  224,  44  N.  Y.  Suppl.  191,  92  Hun 
102,  36  N.  Y.  Suppl.  329;  Miller  v.  Fire- 
man's Ins.  Co.,  54  W.  Va.  344,  46  S.  E.  181; 
White  V.  New  York  Ins.  Co.,  93  Fed.  161; 
Poor  V.  Hudson  Ins.  Co.,  2  Fed.  432.- 

29.  Niagara  F.  Ins.  Co.  v.  Raden,  87  Ala. 
311,  5  So.  876,  13  Am.  St.  Rep.  36;  Taylor  v. 
Glens  Falls  Ins.  Co.,  44  Fla.  273,  32  So.  887 ; 
Holden  v.  Putnam  F.  Ins.  Co.,  46  N.  Y.  1,  7 
Am.  Rep.  287.  For  a  case  of  alleged  mistake 
see  Birnstein  v.  Stuyvesant  Ins.  Co.,  83  N.  Y. 
App.  Div.  436,  82  N.  Y.  Suppl.  140  [reversing 
39  Misc.  808,  81  N.  Y.  Suppl.  306].  And 
compare  Peterson  t'.  Hartford  F.  Ins.  Co., 
Ill  HI.  App.  466;  Cassville  Roller  Mill  Co. 
V.  yEtna  F.  Ins.  Co.,  105  Mo.  App.  146,  79 
S.  W.  720. 

30.  Quong  Tue  Sing  v.  Anglo-Nevada  As- 
sur. Corp.,  86  Cal.  566,  25  Pac.  58,  10  L.  R.  A. 
144;  Aachen,  etc.,  F.  Ins.  Co.  v.  Crawford, 
199  111.  367,  65  N.  E.  134. 

31.  Illinois. —  Larsen  v.  Thuringia  Ameri- 
can Ins.  Co.,  208  111.  166,  70  N.  E.  31.  But 
see  Peterson  v.  Hartford  F.  Ins.  Co.,  Ill 
III.  App.  466,  holding  that  the  facts  did  not 
show  ratification  of  an  invalid  cancellation. 

Indiana. —  .lEtna  Ins.  Co.  v.  Weissinger,  91 
Ind.  297. 

Iowa. —  Hopkins  v.  Phoenix  Ins.  Co.,  78 
Iowa  344,  43  N.  W.  197. 


Minnesota. —  Bradshaw  v.  Philadelphia 
County  F.  Ins.  Co.,  89  Minn.  334,  94  N.  W. 
866. 

Missouri. —  See  Cassville  Roller  Mill  Co.  v. 
Mtna  F.  Ins.  Co.,  105  Mo.  App.  146,  79  S.  W. 
720,  holding  that  the  facts  did  not  show  a 
ratification  of  an  invalid  cancellation. 

New  York. —  Van  Tassel  v.  Greenwich  Ins. 
Co.,  72  Hun  141,  25  N.  Y.  Suppl.  301; 
Springer  v.  .Anglo-Nevada  Assur.  Corp.,  11 
N.  Y.  Suppi:  533. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  511. 

32.  California. —  Farnum  v.  Phoenix  Ins. 
Co.,  83  Cal.  246,  23  Pac.  869,  17  Am.  St.  Rep. 
233. 

Georgia. —  Hollingsworth  v.  Germania  F. 
Ins.  Co.,  45  Ga.  294,  12  Am.  Rep.  579. 

Illinois. —  Watertown  F.  Ins.  Co.  v.  Rust,. 
141  111.  85,  30  N.  E.  772;  Peoria  M.  &  F. 
Ins.  Co.  V.  Botto,  47  111.  516;  Fowler  Cycle 
Works  T.  Western  Ins.  Co.,  Ill  111.  App. 
631. 

Iowa. —  Supple  v.  Iowa  State  Ins.  Co.,  58 
Iowa  29,  11  N.  W.  716. 

Massaohusetts. —  White  v.  Connecticut  F. 
Ins.  Co.,  120  Mass.  330. 

Michigan. —  Dove  v.  Eoval  Ins.  Co.,  98 
Midi.  122,  57  N.  W.  30;  Home  Ins.  Co.  v. 
Curtis,  32  Mich.  402. 

Missouri. —  Cassville  Roller  Mill  Co.  r. 
^tna  Ins.  Co.,  105  Mo.  App.  146,  79  S.  W. 
720. 

Nebraska. —  German  Ins.  Co.  v.  Rounds,  35 
Nebr.  752,  53  N.  W.  660. 

New  York. —  Griiley  v.  New  York  Cent. 
Ins.  Co.,  100  N.  Y.  417,  3  N.  E.  309,  53  Am. 
Rep.  202;  Van  Valkenburgh  v.  Lenox  F.  Ins. 
Co.,  51  N.  Y.  465;  Partridge  v.  Milwaukee 
Mechanics'  Ins.  Co.,  13  N.  Y.  App.  Div.  519, 
43  N.  Y.r(Suppl.  632  [affirmed  in  162  N.  Y. 
597,  57  N;  E.  1119];  McLean  v.  Republic  F. 
Ins.  Co.,  3  Lans.  421 ;  Hathorn  v.  Germania 
Ins.  Co.,  55  Barb.  28;  Tisdell  v.  New  Hamp- 
shire F.  Ins.  Co.,  11  Misc.  20,  32  N.  Y.  Suppl. 
166. 

Permsi/lvania. — Mauk  v.  Commercial  Union 
Assur.  Co.,  7  Pa.  Super.  Ct.  633;  Worcester 
First  Nat.  F.  Ins.  Co.  v.  Isett,  11  Wkly.  Notes 
Cas.  558. 

Texas  —  Planters'  Ins.  Co.  v.  Walker  Lodge 
No.  19,  I.  0.  0.  F.,  1  Tex.  App.  Civ.  Cas. 
§  758;  Continental  Ins.  Co.  v.  Busby,  3  Tex. 
App.  Civ.  Cas.  §   101. 

[X.  A,  2.  e.  (i)] 
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(ii)  SuFFioiSNcr.  The  notice  must  conform  to  that  specified  in  the  policy,'' 
although  the  insured  may  waive  the  requirement  of  time,^  and  if  no  notice  is 
prescribed  therein  a  reasonable  notice  must  be  given.^  The  notice  must  be  actual 
and  a  mere  entry  on  the  books  of  the  company  '*  or  a  mere  instruction  to  an  agent 
to  cancel  is  not  sufficient.^  A  notice  sent  by  mail  but  not  received,^  a  notice 
sent  but  not  received  until  after  the  loss,^'  or  a  notice  so  blurred  as  to  be  illegible*" 
is  not  sufficient.  The  notice  should  state,  not  merely  an  executory  intent  to  can- 
cel," or  a  threat  to  cancel  if  some  condition  be  not  complied  with,*'  but  should 
convey  a  knowledge  of  a  present  completed  cancellation.** 


United  States. —  Mohr,  etc;,  Distilling  Co. 
V.  Ohio  Ins.  Co.,  13  Fed.  74. 

Canada. —  Grant  v.  Reliance  Mut.  P.  Ins. 
Co.,  44  U.  C.  Q.  B.  229;  Johnson  v.  Pro- 
vincial Ins.  Co.,  27  U.  C.  C.  P.  464. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  501. 

And  this  is  true  even  though  the  insured  is 
in  default.  Farnum  v.  Phoenix  Ins.  Co.,  83 
Cal.  246,  23  Pae.  869,  17  Am.  St.  Rep.  233. 

33.  Kansas. —  Manlove  v.  Commercial  Mut. 
F.  Ins.  Co.,  47  Kan.  309,  27  Pac.  979. 

Kentucky. —  Continental  Ins.  Co.  v.  Daniel, 
78  S.  W.  866,  25  Ky.  L.  Eep.  1501. 

New  York. — -Healy  v.  Pennsylvania  Ins. 
Co.,  50  N.  Y.  App.  Div.  327,  63  N.  Y.  Suppl. 
1055. 

Pennsylvania. —  Philadelphia  Linen  Co.  v. 
Manhattan  F.  Ins.  Co.,  8  Pa.  Dist.  261. 

Wisconsin. —  Wicks  v.  Scottish  Union,  etc., 
Ins.  Co.,  107  Wis.  606,  83  N.  W.  781;  Sea- 
mans  «.  Millers'  Mut.  Ins.  Co.,  90  Wis.  490, 
63  N.  W.  1059. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  502. 

When  a  certain  number  of  days  of  notice  is 
provided  for  in  the  policy,  the  insurance  is 
not  canceled,  in  the  absence  of  a  waiver  by 
the  insured,  until  the  expiration  of  the  last 
hour  of  the  final  day.  Penn  Plate  Glass  Co. 
V.  Spring  Garden  Ins.  Co.,  189  Pa.  St.  255,  42 
Atl.  138,  69  Am.  St.  Rep.  810;  Wicks  v. 
Scottish  Union,  etc.,  Ins.  Co.,  107  Wis.  606, 
83  N.  W.  781.  Notice  given  the  prescribed 
number  of  days  prior  to  the  loss  is  sufficient, 
although  the  notice  was  not  served  that  num- 
ber of  days  before  the  date  fixed  for  can- 
cellation in  the  notice.  Philadelphia  Linen 
Co.  V.  Manhattan  F.  Ins.  Co.,  8  Pa.  Dist. 
261;  Emmott  v.  Slater  Mut.  F.  Ins.  Co.,  7 
E.  I.  .562. 

34.  Larsen  v.  Thuringia  American  Ins.  Co., 
208  111.  166,  70  N.  E.  31;  Euiek  r.  Mechanics' 
Ins.  Co.,  103  Mich.  75,  61  N.  W.  337;  Arn- 
feld  V.  Guardian  Assur.  Co.,  172  Pa.  St.  605, 
34  Atl.  580;  Sea  Ins.  Co.  v.  Johnston,  105 
Fed.  286,  44  C.  C.  A.  477.  ,* 

35.  Hibernia  Ins.  Co.  v.  Blanks,  35  La. 
Ann.  1175;  Lipman  i\  Niagara  F.  Ins.  Co., 
48  Hun  (N.  Y.)  503,  1  N.  Y.  Suppl.  384; 
McLean  v.  Republic  F.  Ins.  Co.,  3  Lans. 
(N.  Y.)  421;  Karelson  c.  Sun  Fire  Office,  1 
N.  Y.  Suppl.  387. 

The  purpose  of  the  notice  is  to  give  the 
insured  an  opportunity  to  reinsure  himself, 
and  it  has  been  held  that  such  opportunity 
is  had  if  the  notice  be  given  during  business 
hours.  Lipman  v.  Niagara  F.  Ins.  Co.,  121 
N.  Y.  454,  24  N.  E.  699,  S  L.  E.  A.  719. 

36.  King  r.  Enterprise  Ins.  Co.,  45  Ind.  43. 

[X,  A,  2,  9.  (II)] 


37.  ^tna  Ins.  Co.  v.  Maguire,  51  111.  342; 
London,  etc.,  F.  Ins.  Co.  i'.  Turnbull,  86  Ky. 
230,  5  S.  W.  542,  9  Ky.  L.  Rep.  544. 

38.  Farnum  v.  Phoenix  Ins.  Co.,  83  Cal. 
246,  23  Pac.  869,  17  Am.  St.  Rep.  233; 
American  F.  Ins.  Co.  v.  Brooks,  83  Md.  22. 
34  Atl.  373;  Mullen  v.  Dorchester  Mut.  F. 
Ins.  Co.,  121  Mass.  171;  Healy  v.  Pennsyl- 
vania Tns.  Co.,  50  N.  Y.  App.  Div.  327,  63 
N.  Y.  Suppl.  1055. 

39.  Partridge  v.  Milwaukee  Mechanics'  Ins. 
Co.,  162  N.  Y.  597,  57  N.  E.  1119  (the  letter 
had  been  received,  but  not  opened)  ;  Wor- 
cester First  Nat.  F.  Ins.  Co.  v.  Isett,  11  Wkly. 
Notes  Gas.   (Pa.)   558. 

40.  State  Ins.  Co.  v.  Hale,  1  Nebr.  (Unoff.) 
191,  95  N.  W.  473. 

But  the  notice  was  considered  sufficient 
when  the  insurer  had  directed  the  agent  to 
terminate  the  risk,  and  this  direction  had 
been  communicated  to  the  insured,  although 
the  agent  did  not  state  that  the  policy  was 
canceled,  but  agreed  to  continue  it  for  a  few 
days  contrary  to  directions.  Springfield  F. 
&  M.  Ins.  Co.  V.  McKinnon,  59  Tex.  507. 

41.  Newark  F.  Ins.  Co.  v.  Sammons,  110 
111.  166;  Chrisman,  etc.,  Banking  Co.  v.  Hart- 
ford F.  Ins.  Co.,  75  Mo.  App.  310;  O'Gonnell 
V.  Fidelity,  etc.,  Co.,  87  N.  Y.  App.  Div.  306, 
84  N.  Y.  Suppl.  315;  John  E.  Davis  Lumber 
Co.  V.  Hartford  F.  Ins.  Co.,  95  Wis.  226,  70 
N.  W.  84,  37  L.  E.  A.  131. 

43.  Maryland. —  American  F.  Ins.  Co.  v. 
Brooks,  83  Md.  22,  34  Atl.  373. 

Massachusetts. —  Lyman  v.  State  Mut.  F. 
Ins.  Co.,  14  Allen  329. 

Missouri. —  Gardner  v.  Standard  Ins.  Co., 
58  Mo.  App.  611. 

Montana. —  Savage  v.  Phoenix  Ins.  Co.,  12 
Mont.  458,  31  Pac.  66,  33  Am.  St.  Rep.  591. 

New  York. —  Van  Tassel  v.  Greenwich  Ins. 
Co.,  151  N.  Y.  130,  45  N.  E.  365  [affirming 
72  Hun  141,  25  N.  Y.  Suppl.  301] ;  Van  Val- 
kenburgh  y.  Lennox  F.  Ins.  Co.,  51  N.  Y.  465. 

Pennsylvania. —  Worcester  First  Nat.  F. 
Tns.  Co.  V.  Isett,  11  Wkly.  Notes  Cas.  558. 

United  States. —  Ruukle  v.  Citizens'  Ins. 
Co.,  6  Fed.  143;  Grace  v.  American  Cent.  Ins. 
Co.,  10  Fed.  Cas.  No.  5,649. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  501.. 

But  the  contrary  has  been  held  in  Bergson 
r.  Builders'  Ins.  Co.,  38  Cal.  541 ;  Fabyan  v. 
Union  Mut.  F.  Ins.  Co.,  33  N.  H.  203. 

43.  Van  Valkenburgh  v.  Lennox  F.  Ins.  Co., 
51  N.  Y.  465;  Grace  v.  American  Cent.  Ins. 
Co.,  10  Fed.  Cas.  No.  5,649.  Hence  a  state- 
ment calling  attention  to  the  cancellation 
provision  of  a  policy  is  not  enough.     Savage 
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(ill)  To  Whom  Oiven —  (a)  In  General.  The  notice  should  be  given  to  the 
party  to  the  contract,*'  that  is,  to  the  one  liable  for  the  payment  of  the  premium.^^ 
Eut  if  the  policy  is  payable  to  a  mortgagee,  notice  to  him  is  necessary  to  cut  off 
his  rights.''* 

(b)  To  Agent  —  (1)  Of  Insueed.  If  the  person  to  whom  notice  of  the  can- 
cellation is  given  is  the  agent  of  the  insured  and  authorized  to  receive  such 
notice,  this  is  notice  to  the  insured,^'''  and  a  general  agent  of  the  insured  upon 
whom  has  been  devolved  the  duty  of  attending  to  matters  of  insurance  is  such 
an  authorized  agent,^  but  a  broker  employed  by  the  insured  to  procure  insurance 
is  not/' 

(2)  Of  Insurer.  The  agent  of  the  company  who  has  written  the  policy  is  not 
a  proper  person  to  whom  such  notice  can  be  given,^"  even  though  he  retains  the 
insured's  policy  with  limited  authority.^'  A  frequent  provision  in  policies  is  that 
the  agent  procuring  the  policy  is  the  agent  of  the  insured  and  not  of  the  insurer ; 


V.  Phoenix  Ins.  Co.,  12  Mont.  458,  31  Pac.  66, 
33  Am.  St.  Rep.  591.  Nor  is  a  notice  stating 
that  the  company  is  about  to  dissolve,  ac- 
■companied  by  the  levy  of  an  assessment  to 
pay  its  debts,  such  a  notice  as  is  contem- 
plated. Manlove  v.  Commercial  Mut.  P.  Ins. 
Co.,  47  Kan.  309,  27  Pac.  979;  Seamans  v. 
Millers'  Mut.  Ins.  Co.,  90  Wis.  490,  63  N.  W. 
1059. 

A  policy  of  insurance  was  canceled  when 
the  agent  advised  the  insured  to  that  effect, 
and  that  the  amount  covering  the  unearned 
premium  would  be  remitted  to  him  upon  re- 
ceipt of  the  policy,  especially  as  the  amount 
of  the  unearned  premium  was  not  sufiScient 
to  keep  the  policy  alive  until  the  date  of  the 
fee.  Hamburg-Bremen  F.  Ins.  Co.  v.  Brown- 
ing, 102  Va.  890,  48  S.  E.  2. 

44.  Tavlor  v.  Glenns  Falls  Ins.  Co.,  44  Fla. 
273,  32  So.  887. 

45.  Peterson  v.  Hartford  F.  Ins.  Co.,  87  111. 
App.  567;  Chadbourne  v.  German- American 
Ins.  Co.,  31  Fed.  533. 

But  notice  to  the  mortgagee  who  is  desig- 
nated as  the  payee  is  sufficient  in  Pennsyl- 
vania (Mueller  v.  South  Side  F.  Ins.  Co.,  87 
Pa.  St.  399),  and  in  Missouri  (Burris  v. 
Phoenix  Ins.  Co.,  65  Mo.  App.  157). 

Notice  to  a  mere  trustee  holding  the  pol- 
icy as  collateral  is  not  required.  Edwards  v. 
Sun  Ins.  Co.,  101  Mo.  App.  45,  73  S.  W. 
886. 

46.  Lattan  v.  Royal  Ins.  Co.,  45  N.  J.  L. 
453. 

Although,  as  between  the  mortgagor  and 
subsequent  insurers,  the  latter  cannot  allege 
the  invalidity  of  the  cancellation  because  of 
a  want  of  notice  to  the  mortgagee.  Shawnee 
F.  Ins.  Co.  V.  Bayha,  8  Kan.  App.  169,  55 
Pac.  474. 

47.  Von  Wien  v.  Scottish  Union,  etc.,  Ins. 
■Co.,  54  N.  y.  Super.  Ct.  276;  Royal  Ins.  Co. 
M.  Wight,  55  Fed.  455,  5  0.  C.  A.  200. 

48.  Michigan.— '&yi\vk.  v.  Mechanics'  Ins. 
■Co.,  103  Mich.  75,  61  N.  W.  337. 

Missouri. —  Edwards  v.  Home  Ins.  Co.,  100 
Mo.  App.  695,  73  S.  W.  881. 

New  York. —  Stone  v.  Franklin  Ins.  Co., 
105  N.  Y.  543,  12  N.  E.  45. 

Wisconsin. —  Schauer  v.  Queen  Ins.  Co.,  88 
Wis.  561,  60  N.  W.  994. 


United  States. —  Royal  Ins.  Co.  v.  Wight, 
55  Fed.  455,  5  C.  C.  A.  200. 

See  28  Cent.  Dig.  tit.  "  Insurance,"   §  503. 

After  termination  of  agency. —  Notice  of 
cancellation  served  on  the  insured's  agent 
after  the  agency  between  the  parties  had 
ceased  is  ineffectual.  Davis  Lumber  Co.  v. 
Hartford  F.  Ins.  Co.,  95  Wis.  226,  70  N.  W. 
84,  37  L.  R.  A.  131. 

49.  Alabama. —  Insurance  Companies  v.  Ra- 
den,  87  Ala.  311,  5  So.  876,  13  Am.  St.  Rep. 
36. 

California. —  Quong  Tue  Sing  v.  Anglo- 
Nevada  Assur.  Corp.,  86  Cal.  566,  25  Pac.  58, 
10  L.  R.  A.  144. 

Colorado. —  British- America  Assur.  Co.  v. 
Cooper,  6  Colo.  App.  25,  40  Pac.  147. 

Kansas. —  Merchants'  Ins.  Co.  v.  Shults,  8 
Kan.  App.  798,  57  Pac.  306. 

MicMgOM. —  Snedicor  v.  Citizens'  Ins.  Co., 
106  Mich.  83,  64  N.  W.  35. 

Minnesota. —  Broadwater  v.  Lion  F.  Ins. 
Co.,  34  Minn.  465,  26  N.  W.  455. 

Missouri. —  Edwards  v.  Sun  Ins.  Co.,  101 
Mo.  App.  45,  73  S.  W.  886;  Gardner  v. 
Standard  Ins.  Co.,  58  Mo.  App.  611;  Mc- 
Cartney v.  State  Ins.  Co.,  45  Mo.  App.  373; 
Rothschild  v.  American  Cent.  Ina.  Co.,  5  Mo. 
App.  596  [affirmed  in  74  Mo.  41,  41  Am.  Rep. 
303]. 

New  York. —  Hermann  v.  Niagara  F.  Ins. 
Co.,  100  N.  Y.  411,  3  N.  E.  341,  53  Am.  Rep. 
197;  Healy  v.  Pennsylvania  Ins.  Co.,  50  N.  Y. 
App.  Div.  327,  63  N.  Y.  Suppl.  1055;  Hodge 
V.  Security  Ins.  Co.,  33  Hun  583;  Von  Wein 
V.  Scottish  Union,  etc.,  Ins.  Co.,  52  N.  Y. 
Super.  Ct.  490. 

Pennsylvania. —  Scott  v.  Sun  Fire  Office, 
133  Pa.  St.  332,  19  Atl.  360. 

Texas. —  East  Texas  F.  Ins.  Co.  v.  Blum, 
76  Tex.  653,  13  ,S.  W.  572. 

Wisconsin. —  Body  v.  Hartford  F.  Ins.  Co., 
63  Wis.  157,  23  N.  W.  132. 

United  States. —  White  v.  New  York  Ins. 
Co.,  93  Fed.  161. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  503. 

50.  Snedicor  v.  Citizens'  Ins.  Co.,  106  Mich. 
83,  64  N.  W.  35;  Worcester  First  Nat.  F.  Ins. 
Co.  v.  Isett,  11  Wkly.  Notes  Cas.   (Pa.)   558. 

51.  British  America  Assur.  Co.  v.  Cooper, 
26  Colo.  452,  58  Pac.  592. 
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such  a  provision  does  not,  in  the  majority  of  jurisdictions,  make  Iiim  an  agent  tO' 
whom  notice  of  cancellation  can  be  given.'^  jSut  if  the  agent  is  in  fact  the  agent 
both  of  the  insurer  and  the  insured,  notice  of  cancellation  may  be  given  to  him.^* 

3.  Who  May  Cancel.  There  is  no  presumption  that  a  mere  soliciting  agent 
has  a  right  to  cancel  a  policy,"  and  in  fact  he  has  not  such  power  without  express- 
authorization; ^5  and,  although  he  possesses  such  authority,  he  cannot  delegate 
his  power,  but  only  the  doing  of  mere  ministerial  acts.^^  Where,  however,  an 
agent  has  authority  either  express  or  implied  to  request  the  cancellation  of  the 
policy,  the  cancellation  by  the  company  upon  his  request  is  valid.^' 

4.  Proof  of  Cancellation.     The  burden  of  proving  that  there  has  been  a  can- 


53.  Alab(jm,a. — Insurance  Companies  v.  Ea- 
den,  87  Ala.  311,  5  So.  876,  13  Am.  St.  Eep. 
36. 

Indiana. —  Indiana  Ins.  Co.  v.  Hartwell, 
100  Ind.  566. 

Michigan. —  Dove  v.  Royal  Ins.  Co.,  98 
Mich.  122,  57  N.  W.  30. 

New  York. —  Hermann  v.  Niagara  F.  Ina. 
Co.,  100  N.  Y.  411,  3  N.  E.  341,  53  Am.  Rep. 
197. 

Virginia. —  Mutual  Assur.  Soc.  v.  Scottish 
Union,  etc.,  Ins.  Co.,  84  Va.  116,  4  S.  E.  178, 
10  Am.  St.  Eep.  819. 

Wisconsin. —  Wicks  v.  Scottish  Union,  etc., 
Ins.  Co.,  107  Wis.  606,  83  N.  W.  781. 

United  States. —  Grace  v.  American  Cent. 
Ins.  Co.,  109  U.  S.  278,  3  S.  Ct.  207,  27  L.  ed. 
932 ;  Kehler  v.  New  Orleans  Ins.  Co.,  23  Fed. 
709;  Adams  v.  Manufacturers',  etc.,  F.  Ins. 
Co.,  17  Fed.  630. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  503. 

Some  courts  put  this  on  the  ground  that 
such  a  provision  is  contrary  to  fact  and  to 
public  policy,  -while  others  assert  that  it  is 
evidently  intended  to  refer  only  to  the  pro- 
ceedings involved  in  the  issuance  of  the 
policy.     See  cases  cited  supra,  this  note. 

Agent  of  insurer  and  not  of  insured. —  In  a 
set  of  cases  consolidated  under  the  title  of 
Parker,  etc.,  Mfg.  Co.  v.  Exchange  F.  Ins. 
Co.,  166  Mass.  484,  44  N.  E.  614,  the  court 
held  that  an  examination  of  the  facts  showed 
that  the  insurance  broker  was  the  agent  of 
the  insured  and  not  of  the  insurer.  See  also 
Newark  F.  Ins.  Co.  v.  Sajnmons,  11  111.  App. 
230,  upholding  the  validity  of  such  a  pro- 
vision in  the  policy.  And  compare  Karelsen 
V.  Sun  Fire  Office,  122  N.  Y.  545,  25  N.  E. 
921;  Lipman  )).  Niagara  F.  Ins.  Co.,  121 
N.  Y.  454,  24  N.  E.  699,  8  L.  E.  A.  719,  and 
note  thereto. 

53.  Hartford  F.  Ins.  Co.  v.  Eeynolds,  36 
Mich.  502.  But  compare  Insurance  Co.  of 
North  America  v.  Forcheimer,  86  Ala.  541,  5 
So.  870. 

Where  the  insured  surrendered  her  policy 
to  defendant's  agent,  understanding  that  it 
might  be  canceled,  and  to  enable  the  agent  to 
reinsure  in  case  of  cancellation,  it  was  held 
that  such  agent  did  not  become  plaintiff's 
agent,  and  notice  to  him  of  cancellation  was 
insufficient.  Mallory  v.  Ohio  Farmers'  Ins. 
Co.,  90  Mich.  112,  si  N.  W.  188. 

The  insured  and  his  privies  are  the  only 
persons  who  can  raise  the  question  of  the 
sufficiency  of  the  notice.  Shawnee  P.  Ins. 
Co.  V.  Bayha,  8  Kan.  App.  169,  55  Pac.  474; 
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Buiek  v.  Mechanics'  Ins.  Co.,  103  Mich.  75, 
61  N.  W.  337. 

54.  Phenix  Ins.  Co.  v.  Eadford,  (Nebr. 
1903)  93  N.  W.  1000. 

55.  Alabama. — Insurance  Companies  v.  Ra- 
d€n,  87  Ala.  311,  5  So.  876,  13  Am.  St.  Rep. 
36;  Insurance  Co.  of  North  America  v.  For- 
cheimer, 86  Ala.  541,  5  So.  870. 

Kentucky. —  Commercial  Union  Assur.  Co. 
V.  Urbansky,  113  Ky.  624,  68  S.  W.  653,  24 
Ky.  L.  Eep.  462. 

Maine. —  Clark  v.  Insurance  Co.  of  North 
America,  89  Me.  26,  35  Atl.  1008,  35  L.  E.  A. 
276. 

Michigan. —  Buick  v.  Mechanics'  Ins.  Co.» 
103  Mich.  75,  61  N.  W.  337. 

United  States. —  Adams  v.  Manufacturers', 
etc.,  F.  Ins.  Co.,  17  Fed.  630. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  498 
et  seq. 

56.  Eunkle  v.  Citizens'  Ins.  Co.,  6  Fed.  143. 
On   general  principles   of   agency,   a   mere 

statement  by  such  soliciting  agent  that  he 
has  the  power  to  cancel  does  not  protect  the 
insured  against  liability  under  the  contract 
as  to  premiums.  Phenix  Ins.  Co.  v.  Radford, 
(Nebr.  1903)    93  N.  W.   1000. 

Where  an  act  incorporating  an  insurance 
company  provides  that  all  policies  and  other 
instruments  made  and  signed  by  the  presi- 
dent or  any  other  officer  of  the  company 
shaH  be  binding,  a  contract  to  cancel  a  policy 
must  be  signed  by  the  president  or  other 
officer  in  order  to  be  effectual  against  the 
company.  Dawes  v.  North  Eiver  Ins.  Co.,  7 
Cow.  (N.  Y.)  462;  Beatty  v.  Marine  Ins.  Co., 
2  Johns.  (N.  Y.)  109,  3  Am.  Dec.  401;  Head 
V.  Providence  Ins.  Co.,  2  Cranch  (U.  S.)  127, 
2  L.  ed.  229. 

57.  Fowler  Cycle  Works  v.  Western  Ins. 
Co.,  Ill  111.  App.  631. 

Possession  of  an  insurance  policy  by  an  in- 
surance broker  ordinarily  confers  upon  him. 
implied  authority  to  procure  its  cancellation, 
but  this  implication  is  rebutted  where  at  the 
time  of  a  request  for  cancellation  by  the 
broker  the  insurance  company  is  informed 
that  he  has  ceased  to  be  the  agent  of  the 
policy-holder.  And  where  an  insurance 
broker  has  possession  of  a  policy  belonging 
to  another,  but  is  the  agent  of  such  other 
only  for  the  purpose  of  obtaining  certain  ad- 
ditional insurance  and  having  the  form  of 
certain  polieiec  changed,  he  has  no  implied 
authority,  notwithstanding  such  possession, 
to  cause  p.  cancellation  thereof.  Fowler  Cycle 
Works  V.  Western  Ins.  Co.,  Ill  111.  App.  631. 
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cellation  rests  on  the  party  asserting  the  sarne.^^  The  general  rules  governing  the 
admissibility^'  and  the  weight  and  sufficiency*  of  evidence  apply  in  proving  the 
cancellation  of  the  policy. 

B.  Surrender  —  l.  Right  to  Surrender.  If  no  right  is  reserved  by  the  terms 
of  the  contract  and  if  there  is  no  statutory  requirement "  giving  the  insured  the 
right  to  withdraw,  he  cannot  surrender  his  policy  without  the  consent  of  the 
insurer.'^  But  a  provision  is  frequently  found  in  policies  allowing  the  insured  to 
withdraw  at  his  election."^  Even  if  the  right  be  not  expressly  reserved,  the 
insured  and  the  insurer  may  agree  to  a  surrender.^* 

2.  Who  Entitled  to  Surrender.  The  right  reserved  in  a  policy  passes  to 
an  assignee  thereof.^     A  general  or  authorized   agent  may  surrender  for  the 


58.  Mohr,  etc.,  Distilling  Co.  v.  Ohio  Ins. 
Co.,  13  Fed.  74. 

59.  See,  generally.  Evidence.  See  also 
Mallory  %.  Ohio  Farmers'  Ins.  Co.,  90  Mich. 
112,  51  N.  W.  188;  Brownfield  v.  Phoenix  Ins. 
Co.,  35  Mo.  App.  54;  Standard  Oil  Co.  v. 
Triumph  Ins.  Co.,  64  N.  Y.  85;  Bedell  v. 
Commercial  Mut.  Ins.  Co.,  3  Bosw.  (N.  Y.) 
147;  Duel  v.  Getman,  6  N.  Y.  St.  397. 

60.  See,  generally.  Evidence. 

Evidence  sufScient  to  show  cancellation  see 
the  following  cases: 

Michigan. —  Hillock  v.  Traders  Ins.  Co.,  54 
Mich.  531,  20  N.  W.  571. 

Missouri. —  McCartney  v.  State  Ins.  Co.,  33 
Mo.  App.  652. 

New  Jersey. —  Lattan  v.  Royal  Ins.  Co.,  45 
N.  J.  L.  453. 

New  York. —  Ikeller  v.  Hartford  F.  Ins. 
Co.,  24  Misc.  136,  53  N.  Y.  Suppl.  323; 
Beiermeister  v.  City  of  London  F.  Ins.  Co., 
15  N.  Y.  Suppl.  433. 

Pennsylvania. —  Baldwin  v.  Pennsylvania 
F.  Ins.  Co.,  206  Pa.  St.  248,  55  Atl.  970; 
Columbia  Ins.  Co.  v.  Masonheimer,  76  Pa.  St. 
138. 

West  Virginia. —  Miller  v.  Firemen's  Ins. 
Co.,  54  W.  Va.  344,  46  S.  E.  181. 

United  States. —  Sea  Ins.  Co.  v.  Johnston, 
105  Fed.  286,  44  C.  C.  A.  477. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  507. 

Evidence  insufficient  to  show  cancellation 
see  Tucker  v.  Dairy  Mut.  Ins.  Co.,  116  Iowa 
37,  89  N.  W.  37 ;  Hopkins  v.  Phcenix  Ins.  Co., 
78  Iowa  344,  43  N.  W.  197;  Bradshaw  v. 
Philadelphia  County  F.  Ins.  Co.,  89  Minn. 
334,  94  N.  W.  866 ;  Winne  v.  Niagara  F.  Ins. 
Co.,  91  N.  Y.  185;  Schwarzchild,  etc.,  Co.  v. 
Phoenix  Ins.  Co.,  124  Fed.  52,  59  C.  C.  A. 
572. 

The  return  of  a  premium  note  and  accept- 
ance thereof  by  the  insured  amounts  to  a 
cancellation.  Mansfield  v.  Franklin  Furni- 
ture Co.,  12  Ohio  Cir.  Ct.  222,  4  Ohio  Cir. 
Dec.  473;  Lampasas  Hotel,  etc.,  Co.  v.  Home 
Ins.  Co.,  17  Tex.  Civ.  App.  615,  43  S.  W.  1081. 

61.  See  statutory  provisions  in  Iowa,  Mas- 
sachusetts, Michigan,  Minnesota,  New  Hamp- 
shire, New  Jersey,  New  York,  North  Dakota, 
Pennsylvania,  Wisconsin,  and  Wyoming.  See 
State  Ins.  Co.  v.  Farmers'  Mut.  Ins.  Co.,  65 
Nebr.  34,  90  N.  W.  997 ;  Com.  v.  Susquehanna 
Mut.  F.  Ins.  Co.,  14  Pa.  Co.  Ct.  438.  And  see 
also  Phffinix  Mut.  F.  Ins.  Co.  v.  Brecheisen, 
50  Ohio  St.  542,  35  N.  E.  53,  where  it  was 


declared  that  statutes  have  no  application  to 
cases  in  which  the  policy  is  canceled  by  action 
of  the  company. 

62.  Joshua  Hendy  Mach.  Works  v.  Ameri- 
can Steam-Boiler  Ins.  Co.,  86  Cal.  248,  24 
Pac.  1018,  21  Am.  St.  Kep.  33.  It  was  held, 
however,  at  an  early  day  that  a  member  of  a 
mutual  company  may  surrender  his  policy  at 
any  time  after  alienating  the  building  in- 
sured and  recover  his  proportion  of  the  funds 
of  the  association  at  the  time  of  the  sur- 
render. Sullivan  v.  Massachusetts  Mut.  F. 
Ins.  Co.,  2  Mass.  318. 

Surrender  by  bailee. —  In  Stillwell  v.  Sta- 
ples, 19  N.  Y.  401,  it  was  held  that  where 
the  owner  of  goods  insured  by  a  bailee  for 
services  as  "  held  in  trust,"  etc.,  fails  to 
ratify  such  insurance  as  principal,  the  bailee 
is  at  liberty  to  surrender  the  policy  at  any 
time. 

63.  In  re  Independent  Ins.  Co.,  13  Fed.  Cas. 
No.  7,015,  Holmes  103. 

64.  Skillefn  v.  Continental  Ins.  Co.,  (Tenn. 
Ch.  App.  1897)  42  S.  W.  180.  In  Crown 
Point  Iron  Co.  v.  ^tna  Ins.  Co.,  127  N.  Y. 
608,  28  N.  E.  653,  14  L.  R.  A.  147,  the  court 
determined  that  a  surrender  had  been  ef- 
fected and  distinguished  a  surrender  from  a 
mere  inquiry  for  terms  thereof. 

After  the  execution  of  the  premium  note 
and  the  acceptance  of  the  policy  to  take  place 
in  futuro,  it  was  returned  to  the  company  by 
its  agent  for  correction.  The  insured  then 
instructed  the  company  to  cancel  the  policy 
and  return  his  note.  The  company  refused 
and  forwarded  the  corrected  policy,  which 
the  insured  immediately  returned  and  which 
was  then  held  by  the  company.  In  an  action 
on  the  premium  note,  the  maker  was  held  not 
liable.  German  Ins.  Co.  v.  Davis,  (Ark.  1889) 
12  S.  W.  155. 

A  surrender,  although  made  by  mistake, 
was  held  final  en  the  insured  in  Birnstein  v. 
Stuyvesant  Ins.  Co.,  39  Misc.  (N.  Y.)  808,  81 
N.  Y.  Suppl.  306. 

Evidence  sufficient  to  justify  a  finding  of  a 
completed  surrender  see  Van  Tassel  v.  Green- 
wich Ins.  Co.,  151  N.  Y.  130,  45  N.  E.  365; 
Von  Wien  v.  Scottish  Union,  etc.,  Ins.  Co., 
118  N.  Y.  94,  23  N.  E.  123;  Jones  v.  Alliance 
Mut.  F.  Ins.  Co.,  174  Pa.  St.  438,  34  Atl.  198; 
Walters  v.  St.  Joseph  F.  &  M.  Ins.  Co.,  39 
Wis.  489. 

65.  Fogerty  v.  Philadelphia  Trust,  etc.,  Co., 
75  Pa.  St.  125. 
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insured/^  and  tlie  insured  who  has  left  his  pohcy  in  the  hands  of  an  agent  may  be 
estopped  to  deny  that  agent's  authority  to  surrender  the  same.^'  But  a  niort- 
gagee  in  possession  of  the  policy  has  no  such  authoritj'.^ 

3.  Mode  of  Surrender.  JSFo  notice  of  an  intention  to  surrender  is  necessary.^' 
The  surrender  itself  must  be  made  in  accordance  with  any  requirements  of  the 
policy,™  or  with  the  statute  prescribing  the  mode.'''  If  the  surrender  has  been 
made  to  the  agent ''^  of  the  insurer  the  negligence  of  the  agent  in  failing  to 
notify  his  principal  does  not  affect  the  insured.'^ 

4.  Effect  of  Surrender  — ■  a.  In  General.  On  a  completed  ^*  surrender  of  the 
policy  the  contract  is  tenninated.''^ 

b.  Return  of  Premiums.  On  a  request  for  cancellation  and  return  of  pre- 
miums, the  insured's  right  thereto  becomes  absolute,'''  provided  the  policy  is  sur- 
rendered,'''' although  the  surrender  may  be  complete  without  the  return  of  the 


66.  Colby  V.  Cedar  Rapids  Ins.  Co.,  66 
Iowa  577,  24  N.  W.  54;  Standard  Oil  Co.  v. 
Triumph  Ins.  Co.,  64  N.  Y.  85;  Head  v. 
Providence  Ins.  Co.,  2  Crancli  (U.  S.)  127,  2 
L.  ed.  229. 

67.  Kooistra  v.  Rockford  Ins.  Co.,  122 
Mieh.  626,  81  N.  W.  568. 

68.  Matter  of  Moore,  6  Daly  (N.  Y.)  541; 
Marrin  v.  Stadacona  Ins.  Co.,  4  Ont.  App.  330. 

'  69.  Insurance  Commissioner  v.  People's  F. 
Ins.  Co.,  68  N.  H.  51,  44  Atl.  82.  Contra, 
under  statute.  See  Colby  v.  Cedar  Rapids 
Ins.  Co.,  66  Iowa  577,  24  N.  W.  54. 

70.  Burmood  v.  Farmers'  Union  Ins.  Co., 
42  Nebr.  598,  60  N.  W.  905;  Baekenstoe  v. 
O'Neil,  18  Pa.  Super.  Ct.  55.  Unless  such 
mode  be  waived  by  the  insurer.  Farmers' 
Mut.  Ins.  Co.  V.  Wenger,  90  Pa.  St.  220. 

Surrender  by  bailee. —  Where  the  value  of 
goods,  the  property  of  the  bailee  and  covered 
by  the  same  policy  as  those  of  the  bailor, 
exceeded  the  whole  amount  insured  and  the 
bailee  presented  no  claim  for  the  loss  of  the 
bailor's  goods,  the  court  found  that  this  was 
equivalent  to  an  election  by  the  bailee  to 
cancel  so  much  of  the  policy  as  covered  the 
goods  held  by  him  in  trust.  Stillwell  v. 
Staples,  19  N.  Y.  401. 

Surrender  under  conditional  agreement. — 
An  insurance  company  claiming  that  a  policy 
has  been  surrendered  by  an  express  but  con- 
ditional agreement  must  show  a  fulfilment 
of  the  condition  and  cannot  rely  partly  on 
such  agreement  and  partly  on  the  right  of 
cancellation  fixed  in  the  policy.  Queen  Ins. 
Co.  V.  Leonard,  9  Ohio  Cir.  Ct.  46,  6  Ohio 
Cir.  Dec.  49. 

The  surrender  is  not  complete  until  the  re- 
quest reaches  the  insurer,  and  in  the  interim 
the  insured  is  both  protected  by  the  policy 
from  loss  (Crown  Point  Iron  Co.  v.  Mtna,  F. 
Ins.  Co.,  127  N.  Y.  608,  28  N.  E.  653,  14 
L.  R.  A.  147;  Skillings  v.  Royal  Ins.  Co.,  4 
Ont.  L.  Rep.  123 ) ,  and  is  liable  for  premiums 
on  the  risk  carried  (Farmers'  Mut.  Ins.  Co. 
V.  Phoenix  Ins.  Co.,  65  Nebr.  14,  90  N.  W. 
1000,  95  N.  W.  3). 

71.  Phoenix  Mut.  F.  Ins.  Co.  v.  Brecheisen, 
50  Ohio  St.  542,  35  N.  E.  53. 

72.  Train  v.  Holland  Purchase  Ins.  Co.,  68 
N.  Y.  208. 

73.  Crown  Point  Iron  Co.  v.  Mi'oa.  Ins.  Co., 
63   Hun    (N.   Y.)    220,   6   N.   Y.   Suppl.   602 

[X,  B.  2] 


[affirmed  in  127  N.  Y.  608,  28  N.  E.  653,  14 
L.  R.  A.  147].  , 

Whether  agent  procuring  p61icy  is  agent  of 
insured  or  of  insurer  see  supra,  X,  A,  2, 
e,  (III). 

Whether  soliciting  agent  is  authorized  to 
cancel  see  supra,  X,  A,  3. 

74.  A  surrender  may  be  completed  even 
though  the  company  has  not  actually  can- 
celed the  policy.  Crown  Point  Iron  Co.  i\ 
Mtna,  Ins.  Co.,  53  Hun  (N.  Y.)  220,  6  N.  Y. 
Suppl.  602  [affirmed  in  127  N.  Y.  608,  28 
N.  E.  653,  14  L.  R.  A.  147]. 

Where  one  policy  has  been  fraudulently 
substituted  for  another  and  such  other  has 
been  fraudulently  surrendered,  such  surrender 
is  not  ratified  by  bringing  a  suit  on  the  other  ' 
policy  for  a  loss  subsequently  occurring. 
Peterson  v.  Hartford  F.  Ins.  Co.,  Ill  111.  App. 
466. 

75.  Hartford  F.  Ins.  Co.  v.  Reynolds,  36 
Mich.  502. 

An  agent  without  express  authority  can- 
not revive  the  policy.  Hartford  F.  Ins.  Co.  v. 
Reynolds,  36  Mich.  502.  See  also  Crown 
Point  Iron  Co.  v.  ^tna  Ins.  Co.,  127  N.  Y. 
608,  28  N.  E.  653,  14  L.  R.  A.  147  [affirming 
53  Hun  220,  6  N.  Y.  Suppl.  602]. 

Upon  surrender,  a  member  of  a  mutual  in- 
surance company  ceases  to  be  liable  for  ex- 
penses and  losses  thereafter  accruing.  Patrons 
of  Industry  F.  Ins.  Co.  v.  Harwood,  64  N.  Y. 
App.  Div.  248,  72  N.  Y.  Suppl.  8. 

76.  State  Ins.  Co.  v.  Farmers'  Mut.  Ins. 
Co.,  65  Nebr.  34,  90  N.  W.  997. 

But  the  company  is  entitled  to  such  time 
as  is  necessary  to  determine  the  amount  of 
the  applicant's  liabilities,  if  any,  to  the  com- 
pany. State  Mut.  F.  Ins.  Assoc,  v.  Brinkley 
Stave,  etc.,  Co.,  61  Ark.  1,  31  S.  W.  157,  54 
Am.  St.  Rep.  191,  29  L.  R.  A.  712. 

A  provision  in  a  policy  that  if  it  should 
become  void  the  unearned  portion  of  the  pre- 
mium should  be  returned  on  surrender  of  the 
policy  was  held  not  to  prevent  the  company 
in  a  suit  upon  the  policy  from  resisting  re- 
covery, on  the  ground  that  the  policy  was 
forfeited,  and  at  the  same  time  retaining  the 
premium.  Senor  r.  Western  Millers'  Mut.  F. 
Ins.  Co.,  181  Mo.  104,  79  S.  W.  687. 

77.  El  Paso  Reduction  Co.  v.  Hartford  F. 
Ins.  Co.,  121  Fed.  937;  Schwarzchild,  etc., 
Co.  V.  Phoenix  Ins.  Co.,  115  Fed.  653. 
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premiums.''''  Upon  a  withdrawal  and  surrender  of  a  policy  containing;  a  provision 
allowing  the  insured  to  withdraw  at  his  election  the  insured  is  entitled  to  a  return 
of  his  premium,  less  the  cost  of  insurance  at  the  so-called  "short  rates"  during 
tlie  period  that  the  risk  has  been  carried.'''  The  insurer  in  addition  to  the  "  short 
rates"  may  retain  from  the  premiums  paid  its  reasonable  expenses  incurred  in 
writing  the  policy.^" 

C.  Rescission.  Prior  to  the  loss  the  insurer  can  rescind  a  contract  procured 
through  mistake  or  fraud,'^  but  after  a  loss  has  occurred  its  remedy  is  at  law.^^ 
Providing  he  comes  in  witliin  a  reasonable  time,''  the  insured  may  have  his 
contract  rescinded  for  fraud  or  mistake.'* 

D.  Reformation'^ — 1.  For  Accident,  Fraud,  or  Mistake — a.  In  General.  A 
court  of  equity  on  a  proper  case  shown  will  reform  a  written  contract  of  insur- 
ance on  the  ground  of  accident,'^  fraud,''''  or  mistake."     To  justify  reformation 


78.  Van  Wert  v.  St.  Paul  F.  &  M.  Ins.  Co., 
8  N.  Y.  App.  Div.  107,  40  N.  Y.  Suppl. 
463. 

Policy-holders  in  a  mutual  company  who 
have  paid  the  entire  premium  in  cash  are 
entitled  to  a  return  of  unearned  premiums  or 
of  the  cash  surrender  value  of  their  policies 
as  well  as  policy-holders  who  had  paid  in 
premium  notes.  Sullivan  v.  Massachusetts 
Mut.  F.  Ins.  Co.,  2  Mass.  318;  Carr  v.  Union 
Mut.  F.  Ins.  Co.,  33  Mo.  App.  291. 

If  the  policy  has  been  forfeited  by  the  act 
of  the  insured  premiums  cannot  be  recovered. 
Colby  V.  Cedar  Rapids  Ins.  Co.,  66  Iowa  577, 
24  N.  W.  54;  Farmers'  Mut.  Ins.  Co.  v.  Home 
F.  Ins.  Co.,  54  Nebr.  740,  74  N.  W.  1101.  See 
also  supra,  V,  A,  3,  a. 

Liability  of  a  mortgagee  who  has  surren- 
dered a  policy  payable  to  him,  in  case  of  loss, 
over  to  the  mortgagor  for  premiums  see 
Parker  v.  Smith  Charities,  127  Mass.  499. 

79.  In  re  Independence  Ins.  Co.,  13  Fed. 
Cas.  No.  7,015,  where  the  meaning  of  such 
a.  stipulation  was  held  to  be  that  the  insured 
■on  surrendering  his  policy  would  allow  the 
insurer  to  retain  such  premium  as  would 
have  been  payable  according  to  the  short- 
time  rates  if  he  had  originally  insured  for 
the  time  during  which  he  had  actually  been 
insured. 

80.  State  Ins.  Co.  v.  Farmers'  Mut.  Ins.  Co., 
65  Nebr.  34,  90  N.  W.  997. 

What  are  reasonable  expenses  is  a  question 
of  fact  (Burlington  Ins.  Co.  v.  McLeod,  34 
Kan.  189,  8  Pac.  124),  and  includes  the  com- 
mission paid  by  the  insurer  to  its  agent 
(State  Ins.  Co.  r.  Horner,  14  Colo.  391,  23 
Pae.  788.  Contra,  MoKenna  v.  Firemen's  Ins. 
Co.,  30  Misc.'  (N.  Y.)  727,  63  N.  Y.  Suppl. 
164). 

81.  Globe  Mut.  L.  Ins.  Co.  v.  Reals,  48 
How.  Pr.  (N.  Y.)   502. 

82.  Imperial  F.  Ins.  Co.  v.  Gunning,  81  111. 
236. 

83.  Susquehanna  Mut.  F.  Ins.  Co.  v.  Ober- 
holtzer,  172  Pa.  St.  223,  32  Atl.   1105,  1108. 

What  is  a  reasonable  time  is  a  question 
for  the  jury.  Norton  v.  Gleason,  61  Vt.  474, 
18  Atl.  45. 

84.  Hedden  v.  Griffin,  136  Mass.  229,  49 
Am.  Rep.  25;  Edmonds'  Appeal,  59  Pa.  St. 
220,  but  he  must  unquestionably  establish  the 
mistake. 


The  mistake  or  discrepancy  must  be  ma- 
terial. Edwards  v.  Farmers'  Ins.  Co.,  74  111. 
84. 

Liability  for  matured  premiums. — One  seek- 
ing to  rescind  a  contract  of  fire  insurance  is 
liable  for  any  part  of  the  premium  that  may 
have  matured  prior  to  such  rescission.  Amer- 
ican Ins.  Co.  V.  Garrett,  71  Iowa  243,  32 
N.  W.  356.  In  Fishbeck  v.  Phenix  Ins.  Co., 
54  Cal.  422,  the  insurer  was  held  not  en- 
titled to  retain  any  premiums  when  it  sought 
to  avoid  the  policy  on  the  ground  of  decep- 
tion. 

85.  Keformation  of  instruments  generally 
see  Refoemation  of  Instktjmbnts. 

86.  Weisenberger  v.  Harmony  F.  &  M.  Ins. 
Co.,  56  Pa.  St.  442. 

87.  Illinois. —  Northfield  Farmers'  Tp.  Mut. 
F.  Ins.  Co.  ».  Sweet,  46  111.  App.  598. 

Louisiana. —  Bell  v.  Western  M.  &  F.  Ins. 
Co.,  5  Rob.  423,  446,  39  Am.  Dec.  542. 

Massachusetts. —  German  American  Ins. 
Co.  V.  Davis,   131  Mass.  316. 

Nebraska. —  Slobodisky  v.  Phenix  Ins.  Co., 
52  Nebr.  395,  72  N.  W.  483. 

New  York. —  Hay  v.  Star  F.  Ins.  Co.,  77 
N.  Y.  235,  33  Am.  Rep.  607;  Bartholomew 
v.  Mercantile  Mar.  Ins.  Co.,  34  Hun  263. 

Pennsylvania. —  Weissenberger  v.  Harmony 
F.  &  M.  Ins.  Co.,  56  Pa.  St.  442. 

West  Virginia. — Medley  v.  German  Alliance 
Ins.  Co.,  55  W.  Va.  342,  47  S.  E.  101. 

United  States. — •  Western  Assur.  Co.  v. 
Ward,  75  Fed.  338,  21  C.  C.  A.  378. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  266 
et  seq. 

88.  Florida. —  Taylor  v.  Glens  Falls  Ins. 
Co.,  44  Fla.  273,  32  So.  887. 

Illinois. —  German  F.  Ins.  Co.  v.  Gueck, 
130  111.  345,  23  N.  E.  112,  6  L.  R.  A.  835; 
Mercantile  Ins.  Co.  i:.  Jaynes,  87  III.  199; 
Northfield  Farmers'  Tp.  Mut.  F.  Ins.  Co.  v. 
Sweet,  46  111.  App.  598. 

Iowa. —  Fitchner  v.  Fidelity  Mut.  F.  As- 
soc, 103  Iowa  276,  72  N.  W.  530,  (1886)  68 
N.  W.  710;  Jamison  v.  State  Ins.  Co.,  85 
Iowa  229,  52  N.  W.  185;  Barnes  v.  Hekla 
F.  Ins.  Co.,  75  Iowa  11,  39  N.  W.  122,  9  Am. 
St.  Rep.  450;  Stout  v.  New  Haven  City  F. 
Ins.  Co.,  12  Iowa  371,  79  Am.  Dec.  539. 

Kansas. — Hartford  F.  Ins.  Co.  v.  McCarthy, 
69  Kan.  555,  77  Pac.  90. 

Louisiana. —  Davega  v.   Crescent  Mut.  Ins. 
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on  the  ground  of  mistake,  the  mistake  must  have  been  mutual,*'  or  there  must 
have  been  mistake  on  one  side  and  fraud  on  the  other."'    In  case  the  minds  of 


Co.,  7  La.  Ann.  228;  Bell  f.  Western  M.  &  F. 
Ins.  Co.,  5  Rob.  423,  446,  39  Am.  Dee.  542. 

Maryland. —  Maryland  Home  F.  Ins.  Co.  v. 
Kimmell,  89  Md.  437,  43  Atl.  764;  Ben 
Franklin  Ins.  Co.  v.  GUlett,  54  Md.  212. 

Massachusetts. —  German  American  Ins. 
Co.  V.  Davis,  131  Mass.  316. 

Mississippi. — -  PhcEnix  P.  Ins.  Co.  v.  Hoff- 
heimer,  46  Miss.  645. 

Missouri. —  Clem  v.  German  Ins.  Co.,  29 
Mo.  App.  666. 

Nebraska. —  Slobodisky  v.  Phenix  Ins.  Co., 
62  Nebr.  395,  72  N.  W.  483;  Home  F.  Ins. 
Co.  V.  Wood,  50  Nebr.  381,  69  N.  W.  941. 

New  Jersey. —  Sun  Ins.  Co.  v.  Greenville 
Bldg.,  etc.,  Assoc,  58  N.  J.  L.  367,  33  Atl. 
962;  Miller  v.  Hillsborough  Mut.  F.  Assur. 
Assoc.,  44  N.  J.  Eq.  224,  10  Atl.  106,  14  Atl. 
278. 

New  York. —  Trenton  Potteries  Co.  v.  Title 
Guarantee,  etc.,  Co.,  176  N.  Y.  65,  68  N.  E. 
132;  Hay  V.  Star  F.  Ins.  Co.,  77  N.  Y.  235, 
33  Am.  Rep.  607;  Maher  v.  Hibernia  Ins. 
Co.,  67  N.  Y.  283  [affirming  6  Hun  353]; 
Bidwell  V.  Astor  Mut.  Ins.  Co.,  16  N.  Y.  263; 
Bartholomew  v.  Mercantile  Mar.  Ins.  Co.,  34 
Hun  263;  Van  Tuyl  v.  Westchester  F.  Ins. 
Co.,  67  Barb.  72  [affirmed  in  55  N.  Y.  657] ; 
New  York  Ice  Co.  v.  North  Western  Ins.  Co., 
12  Abb.  Pr.  414;  Phoenix  F.  Ins.  Co.  v.  Gur- 
nee,  1  Paige  278,  19  Am.  Dec.  431;  Strong 
V.  North  American  F.  Ins.  Co.,  1  Alb.  L.  J. 
162. 

Ohio. —  Globe  Ins.  Co.  v.  Boyle,  21  Ohio 
St.  119;  Harris  ».  Columbiana  County  Mut. 
Ins.  Co.,  18  Ohio  116,  51  Am.  Dec.  448; 
Mitchell  V.  .(Etna  Ins.  Co.,  6  Ohio  S.  &  C.  PI. 
Dec.  420,  4  Ohio  N.  P.  386. 

Pennsylvania. —  Commonwealth  Mut.  P. 
Ins.  Co.  V.  Huntzinger,  98  Pa.  St.  41 ;  Weisen- 
berger  v.  Harmony  F.  &  M.  Ina.  Co.,  56  Pa. 
St.  442;  Spring  Garden  Ins.  Co.  v.  Scott,  27 
Leg.  Int.  76. 

South  Dakota. —  Epiphany  Roman  Catholic 
Church  V.  German  Ins.  Co.,  16  S.  D.  17,  92 
N.  W.  332. 

Texas. —  Home  Ins.,  etc.,  Co.  v.  Lewis,  48 
Tex.  622. 

West  Virginia. — ^Medley  v.  German  Alliance 
Ins.  Co.,  55  W.  Va.  342,  47  S.  E.  101. 

Wisconsin. —  Blake  Opera  House  Co.  v. 
Home  Ins.  Co.,  73  Wis.  667,  41  N.  W.  968; 
Knox  V.  Lycoming  F.  Ins.  Co.,  50  Wis.  671, 
7  N.  W.  776. 

United  States. —  Thompson  v.  Phenix  Ins. 
Co.,  136  U.  S.  287,  10  S.  Ct.  1019,  34  L.  ed. 
408;  Western  Assur.  Co.  v.  Ward,  75  Fed. 
338,  21  C.  C.  A.  378;  Abraham  v.  North  Ger- 
man Ins.  Co.,  40  Fed.  717,  37  Fed.  731,  3 
L.  R.  A.  188;  Rosenbaum  v.  Council  Bluffs 
Ins.  Co.,  37  Fed.  724;  Williams  v.  North 
German  Ins.  Co.,  24  Fed.  625;  Fink  v.  Queen 
Ins.  Co.,  24  Fed.  318;  Brugger  v.  State  In- 
vest. Ins.  Co.,  4  Fed.  Cas.  No.  2,051,  5  Sawy. 
304;  Heam  v.  Equitable  Safety  Ins.  Co.,  11 
Fed.  Cas.  No.  6.300,  4  Cliff.  192  [affirmed  in 
20  Wall.  494,  22  L.  ed.  398] ;  North  American 
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Ins.  Co.  V.  Whipple,  18  Fed.  Cas.  No.  10,315, 
2  Biss.  418;  Oliver  v.  Mutual  Commercial 
Mar.  Ins.  Co.,  18  Fed.  Cas.  No.  10,498,  2 
Curt.  277. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  266 
et  seq. 

89.  Iowa. —  Fitchner  v.  Fidelity  Mut.  F. 
Assoc,  103  Iowa  276,  72  N.  W.  530. 

Ma/ryland. —  Maryland  Home  P.  Ins.  Co.  v. 
Kimmell,  89  Md.  437,  43  Atl.  764. 

Nebraska. —  Home  P.  Ins.  Co.  v.  Wood,  50 
Nebr.  381,  69  N.  W.  941. 

New  York. —  Bryce  v.  Lorillard  F.  Ins.  Co., 
55  N.  Y.  240,  46  How.  Pr.  498,  14  Am.  Rep. 
249 ;  Dougherty  v.  Lyon  F.  Ins.  Co.,  95  N.  Y. 
App.  Div.  618,  88  N.  Y.  Suppl.  1096  [affirm- 
ing 41  Misc.  285,  84  N.  Y.  Suppl.  10] ;  Mead 
V.  Westchester  P.  Ins.  Co.,  3  Hun  608;  Me- 
Hugh  V.  Imperial  F.  Ins.  Co.,  48  How.  Pr. 
230. 

Ohio. —  Globe  Ins.  Co.  v.  Boyle,  21  Ohio  St. 
119;  Elstner  v.  Cincinnati  Equitable  Ins.  Co., 
1  Disn.  411,  12  Ohio  Dec   (Reprint)   703. 

Wisconsin. —  Knox  v.  Lycoming  F.  Ins.  Co., 
50  Wis.  671,  7  N.  W.  776. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  266 
et  seq. ;  and  cases  cited  supra,  note  88. 

90.  Phoenix  F.  Ins.  Co.  v.  Hoffheimer,  48 
Miss.  645;  Heam  v.  Equitable  Safety  Ins. 
Co.,  11  Fed.  Cas.  No.  6,300,  4  Cliff.  192.  A 
policy  in  a  mutual  company  recited  that  the 
insurer  should  be  liable  according  to  the 
terms  of  the  constitution,  by-laws,  and  con- 
ditions. Annexed  to  the  policy  were  a  num- 
ber of  by-laws  called  "  Conditions  of  Insur- 
ance." The  assignee  of  the  policy  was  al- 
lowed to  have  reformation  so  that  it  should 
be  subject  only  to  such  by-laws  so  annexed, 
and  not  to  other  by-laws  not  specifically 
attached.  The  rationale  of  the  ease  seems 
to  be  a  misleading  of  the  insured  by  a  partial 
setting  out  of  the  conditions.  Miller  v.  Hills- 
borough Mut.  P.  Assur.  Assoc,  44  N.  J.  Eq. 
224,  10  Atl.  106,  14  Atl.  278. 

Mistakes  corrected. —  A  policy  may  be  cor- 
rected for  mistake  as  to  its  term  and  dura- 
tion (Mercantile  Ins.  Co.  v.  Jaynes,  87  111. 
199;  Knox  v.  Lycoming  P.  Ins.  Co.,  50  Wis. 
671,  7  N.  W.  776;  North  American  Ins.  Co.  v. 
Whipple,  18  Fed.  Cas.  No.  10,315,  2  Biss. 
418)  ;  or  for  mistake  in  the  name  of  the 
party  insured  (Taylor  r.  Glens  Palls  Ins.  Co., 
44  Fla.  273,  32  So.  887;  German  Ins.  Co.  v. 
Gueck,  31  111.  App.  151  [affirmed  in  130  111. 
345,  23  N.  E.  112,  6  L.  R.  A.  835];  Carey 
V.  Home  Ins.  Co.,  97  Iowa  619,  66  N.  W.  920; 
Stout  V.  New  Haven  City  P.  Ins.  Co.,  12 
Iowa  371,  79  Am.  Dec.  539;  Sun  Ins.  Co.  v. 
Greenville  Bldg.,  etc.,  Assoc,  58  N.  J.  L.  367, 
33  Atl.  962;  Globe  Ins.  Co.  );.  Boyle,  21  Ohio 
St.  119;  Mitchell  v.  Mtna,  Ins.  Co.,  6  Ohio 
S.  &  C.  PI.  Dec.  420,  4  Ohio  N.  P.  386;  Deitz 
V.  Providence-Washington  Ins.  Co.,  31  W.  Va. 
851,  8  S.  E.  616,  13  Am.  St.  Rep.  909;  Fink 
V.  Queen  Ins.  Co.,  24  Fed.  318;  Sias  v.  Roger 
Williams  Ins.  Co.,  8  Fed.  183),  except  in 
the   case   of  misrepresentation    (Diffenbaugh 
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the  parties  have  never  met  because  of  the  mistake  and  there  has  been  no  agree- 
ment upon  the  subject-matter  of  the  contract,  no  reformation  can  he  had,  for  the 
courts  will  not  malce  contracts ;  and  this  is  the  usual  case  presented  when  the 
mistake  is  only  on  one  side.^^  It  is  not  an  absolute  bar  to  relief  that  the  mutual 
mistake  may  have  been  one  of  law,'^  although  many  cases  in  other  iields  than 
insurance  state  a  contrary  rule,^'  and  although  the  most  frequent  ground  for 
reformation  is  for  a  mutual  mistake  of  fact.^* 

t>.  Proof  of  Fraud  or  Mistake.  Parol  evidence  is  admissible  to  prove  the 
fraud  or  mistake,'^  but  the  courts  exercise  their  power  with  extreme  caution,^'  and 
require  the  clearest  proof  before  granting  relief.*' 

e.  Negligenee  of  Plaintiff.  To  justify  the  reformation  of  a  policy  for  mistake 
plaintifE  must  not  have  been  guilty  of  negligence  causing  the  mistake,^'  and  f ur- 


V.  Union  F.  Ins.  Co.,  150  Pa.  St.  270,  24  Atl. 
745,  30  Am.  St.  Rep.  805;  Schmid  v.  Vir- 
ginia F.  &  M.  Ins.  Co.,  (Tenn.  Ch.  App.  1896) 
37  S.  W.  1013;  Snow  v.  National  Cotton  Oil 
Co.,  (Tex.  Civ.  App.  1896)  34  S.  W.  177), 
A  policy  may  be  corrected  for  misdescription 
in  the  premises  or  interest  insured  (Kansas 
Farmers'  F.  Ins.  Co.  v.  Swaindbn,  52  Kan.  486, 
35  Pac.  15,  39  Am.  St.  Eep.  356;  Ben  Frank- 
lin Ins.  Co.  v.  Gillett,  54  Md.  212;  State  Ins. 
Co.  r.  Schreck,  27  Nebr.  527,  49  N.  W.  340, 
20  Am.  St.  Eep.  696,  6  L.  R.  A.  524;  Harris 
V.  Columbiana  County  Mut.  Ins.  Co.,  18  Ohio 
116,  51  Am.  Dec.  448),  for  mistake  caused 
by  the  inclusion  of  terms  that  should  have 
been  omitted  (Barnes  v.  Hekla  F.  Ins.  Co., 
75  Iowa  11,  39  N.  W.  122,  9  Am.  St.  Rep. 
450;  Elstner  v.  Cincinnati  Equitable  Ins.  Co., 

1  Disn.  (Ohio)  411,  12  Ohio  Dec.  (Reprint) 
703),  or  for  mistake  caused  by  failure  to  in- 
clude terms  agreed  upon  (Davega  v.  Crescent 
Mut.  Ins.  Co.,  7  La.  Ann.  228;  Van  Tuyl  v. 
Westchester  F.  Ins.  Co.,  67  Barb.  (N.  Y.)  72 
{affurmeA  in  55  N.  Y.  657] ;  Thompson  v. 
Phenix  Ins.  Co.,  136  U.  S.  287,  10  S.  Ct.  1019, 
34  L.  ed.  408 ;  Hearn  v.  Equitable  Safety  Ins. 
Co.,  11  Fed.  Cas.  No.  6,300,  4  Cliff.  192). 

91.  Indiana. —  Cox  v.  ^Etna  Ins.  Co.,  29 
Ind.  586. 

Kentucky. —  Hartford  F.  Ins.  Co.  v.  Haas, 
87  Ky.  531,  9  S.  W.  720,  10  Ky.  L.  Rep.  573, 

2  L.  R.  A.  64. 

Missouri. —  Clem  v.  German  Ins.  Co.,  29 
Mo.  App.  666. 

New  York. —  Bryce  V.  Lorillard  F.  Ins.  Co., 
55  N.  Y.  240,  14  Am.  Rep.  249,  46  How.  Pr. 
498;  Cary  Mfg.  Co.  v.  Merchants'  Ins.  Co., 
42  N.  Y.  App.  Div.  201,  59  N.  Y.  Suppl.  7; 
London  Assur.  Corp.  v.  Thompson,  22  N.  Y. 
App.  Div.  64,  47  N.  Y.  Suppl.  S30;  Mead  r. 
Westchester  F.  Ins.  Co.,  3  Hun  608. 

Tennessee. —  Schmid  v.  Virginia  F.  &  M. 
Ins.  Co.,   (Ch.  App.  1896)   37  S.  W.  1013. 

Texas. —  German  Ins.  Co.  v.  Daniels,  ( Civ. 
Apj).  1895)   33  S.  W.  549. 

United  States. —  Severance  v.  Continental 
Ins.  Co.,  21  Fed.  Cas.  No.  12,680,  5  Biss.  156. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  266 
et  seq. 

If  the  mistake  is  a  mere  error  of  descrip- 
tion and  the  insurer  was  aware  what  the 
premises  were  and  the  nature  of  the  risk, 
reformation  is  proper.  Kansas  Farmers'  F. 
Ins.  Co.  V.  Saindon,  52  Kan.  486,  35  Pac.  15, 


39  Am.  St.  Rep.  356;  State  Ins.  Co.  v. 
Schreck,  27  Nebr.  527,  43  N.  W.  340,  20  Am. 
St.  Rep.  696,  6  L.  R.  A.  524;  Epiphany 
Roman  Catholic  Church  v.  German  Ins.  Co., 

16  S.  D.  17,  91  N.  W.  332;  Deitz  v.  Provi- 
dence-Washington Ins.  Co.,  31  W.  Va.  851,  8 
S.  E.  616,  13  Am.  St.  Rep.  909.  See  also 
Phenix  Ins.  Co.  v.  Gebhart,  32  Nebr.  144,  49 
N.  W.  333. 

The  pleadings  must  allege  that  both  parties 
intended  to  make  a  different  contract  than 
that  consummated.  Phenix  Ins.  Co.  v.  Rog- 
ers, 11  Ind.  App.  72,  38  N.  E.  865. 

92.  Stout  V.  New  Haven  City  F.  Ins.  Co., 
12  Iowa  371,  79  Am.  Dec.  539  (where  the 
agent  mistakenly  told  the  insured  that  the 
term  "  mortgagee "  legally  described  his  in- 
terest under  a  mechanic's  lien)  ;  Maher  v. 
Hibernia  Ins.  Co.,  67  N.  Y.  283  (where  the 
term  "  grocery "  was  used  to  describe  a 
building  composed  of  a  dwelling  and  grocery 
combined,  the  agent  considering  that  the  term 
used  was  a  sufficient  legal  designation)  ;  Sias 
V.  Roger  Williams  Ins.  Co.,  8  Fed.  18.^  (where 
the  mistake  of  law  arose  through  the  error 
of  the  insurer's  agent  who  was  a  lawyer ) . 
See  also  Oliver  v.  Mutual  Commercial  Mar. 
Ins.  Co.,  18  Fed.  Cas.  No.  10,498,  2  Curt.  277. 

93.  Hunt  v.  Rousmanier,  1  Pet.  (U.  S.)  1, 
7  L.  ed.  27. 

94.  See  Commonwealth  Mut.  F.  Ins.  Co.  v. 
Huntzinger,  98  Pa.  St.  41.  And  see  cases 
cited  supra,  note  88  et  seq. 

95.  Slobodisky  v.  Phenix  Ins.  Co.,  52  Nebr. 
395,  72  N.  W.  483;  Brugger  v.  State  Invest. 
Ins.  Co.,  4  Fed.  Cas.  No.  2,051,  5  Sawy.  304. 

96.  Hearn  v.  Equitable  Safety  Ins.  Co.,  11 
Fed.  Cas.  No.  6,300,  4  Cliff.  192  [affirmed  in 
20  Wall.  494,  22  L.  ed.  398]. 

97.  Fitchner  v.  Fidelity  Mut.  F.  Assoc, 
103  Iowa  276,  72  N.  W.  530;  Home  F.  Ins. 
Co.  V.  Wood,  50  Nebr.  381,  69  N.  W.  941; 
Shopf  V.  Patrons'  Mut.  P.  Ins.  Co.,  197  Pa.  St. 
219,  47  Atl.  201;  Blake  Opera  House  Co.  v. 
Home  Ins.  Co.,  73  Wis.  667,  41  N.  W.  968. 
And  see  Boyoc  v.  Hamburg-Bremen  F.  Ins. 
Co.,  24  Pa.  Super.  Ct.  589.     And  Evidence, 

17  Cyc.  775. 

98.  Cary  Mfg.  Co.  v.  Merchants'  Ins.  Co., 
42  N.  Y.  App.  Div.  201,  59  N.  Y.  Suppl.  7. 

Mere  failure  to  read  the  policy  is  not  such 
negligence  as  will  defeat  plnintifT  asking  for 
reformation.  Taylor  v.  Glens  Falls  Ins.  Co., 
44  Fla.  273,  32  So.  887;  Fitchner  v.  Fidelity 
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tliermore  lie  must  have  acted  promptly  upon  discovery  of  the  mistake  for  vehich 
he  seeks  to  reform  the  policy .'' 

d.  Negligence  of  Agent.  In  case  the  mistake  is  due  to  the  negligence  of  the 
agent  of  the  insurer  or  to  the  insurer  itself,  a  satisfactory  ground  of  reformation 
is  presented  by  the  insured/  unless  the  insurer  relied  upon  the  mistaken  statement 
as  a  warranty  and  the  change  would  affect  the  nature  of  the  risk.^ 

e.  Reformation  After  Loss.  Reformation  may  be  granted  even  after  the  loss 
has  occurred.' 

2.  Necessity  of  Reformation  —  a.  In  General.  As  to  whether  an  action  can. 
be  maintained  at  law  on  the  policy  without  having  first  had  a  reformation  the 
practice  differs.*  The  insured  is  not  barred  from  prosecuting  his  action  for  ref- 
ormation because  of  an  action  at  law  brought  upon  the  policy  prior  to  discovery 


Mut.  F.  Assoc,  103  Iowa  276,  72  N.  W.  530; 
Jamison  v.  State  Ins.  Co.,  85  Iowa  229,  52 
N.  W.  185;  Barnes  v.  Hekla  F.  Ins.  Co.,  75 
Iowa  11,  39  N.  W.  122,  9  Am.  St.  Rep.  450; 
Medley  v.  German  Alliance  Ins.  Co.,  55 
W.  Va.  342,  47  S.  E.  101.  But  a  delay  of 
three  years  before  bringing  suit,  plaintiff 
not  having  read  the  policy,  was  held  to  bar 
relief  in  Okes  v.  Fire  Ins.  "Co.,  12  Pa.  Co.  Ct. 
341. 

99.  McHoney  v.  German  Ins.  Co.,  52  Mo. 
Apj).  94;  Steinberg  v.  Phoenix  Ins.  Co.,  49 
Mo.  App.  255.  In  Wagner  v.  Westchester  F. 
Ins.  Co.,  (Tex.  Civ.  App.  1898)  48  S.  W. 
49,  the  court  held  plaintiff  barred  because  he 
had  not  discovered  the  mistake  for  eight 
months,  until  after  the  property  was  burned. 
On  the  other  hand  it  was  held  in  Fitchner 
V,  Fidelity  Mut.  F.  Assoc,  103  Iowa  276,  72 
N.  W.  530,  that  even  though  plaintiff  had 
failed  to  read  the  policy  at  the  time  it  was 
executed,  the  subsequent  failure  of  plaintiff 
to  read  the  same  and  discover  the  mistake 
until  after  the  property  was  burned,  two 
months  after  the  delivery  of  the  policy,  was 
not  laches  such  as  to  bar  relief.  And  in 
general  a  plaintiff  is  not  guilty  of  laches 
simply  because  of  lapse  of  time,  when  he  .'las 
been  ignorant  of  the  error.  Bidwell  v.  Astor 
Mut.  Ins.  Co.,  16  N.  Y.  263. 

1.  Iowa. —  Jamison  ».  State  Ins.  Co.,  85 
Iowa  229,  52  N.  W.  185 ;  Stout  v.  New  Haven 
City  F.  Ins.  Co.,  12  Iowa  371,  79  Am.  St.  Eep. 
539. 

Maryland. —  Ben  Franklin  Ins.  Co.  v.  Gil- 
lett,  54  Md.  212. 

Missouri. —  Harris  v.  Columbiana  Countv 
Mut.  Ins.  Co.,  18  Ohio  116,  51  Am.  Dec  448. 

West  Virginia. —  Deitz  v.  Providence-Wash- 
ington Ins.  Co.,  31  W.  Va.  851,  8  S.  E.  616, 
13  Am.  St.  Eep.  909. 

Wisconsin. —  Smith  i\  Commonwealth  Ins. 
Co.,  49  Wis.  322,  5  N.  W.  804. 

United  States. —  Brugger  v.  State  Invest. 
Ins.  Co.,  4  Fed.  Cas.  No.  2,051,  5  Sawy.  304. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  265 
et  seq. 

2.  Cox  V.  iEtna  Ins.  Co.,  29  Ind.  586;  Sy- 
kora  V.  Forest  City  Mut.  Ins.  Co.,  7  Ohio  Dec. 
(Beprint)   372,  2  Cine  L.  Bui.  223. 

3.  Le  Gendre  v.  Scottish  Union,  etc.,  Ins. 
Co.,  95  N.  Y.  App.  Div.  562,  88  N.  Y.  Suppl. 
1012;  Van  Tuyl  v.  Westchester  F.  Ins.  Co., 
67  Barb.  (N.  Y.)  72  [affirmed  in  55  N.  Y. 
657];   Home  Ins.,  etc.,  Co.  v.  Lewis,  48  Tex. 
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622;  Brugger  v.  State  Invest  Ins.  Co.,  4  Fed. 
Cas.  No.  2,051,  5  Sawj-.  304. 

Where  an  action  has  been  brought  on  the 
policy  within  the  time  limited  therein,  a  bill 
for  reformation  is  not  barred,  although 
brought  after  such  time,  as  such  bill  is  not 
a  suit  on  the  policy  within  the  meaning  of 
the  limitation.  Taylor  v.  Glens  Falls  Ins. 
Co.,  44  Fla.  273,  32  So.  887;  Hay  v.  Star 
F.  Ins.  Co.,  77  N.  Y.  235,  33  Am.  Eep.  607; 
Eosenbaum  v.  Council  Bluffs  Ins.  Co.,  37  Fed. 
724. 

4.  It  seems  to  be  largely  a  question  of  prac- 
tice in  the  particular  jurisdiction.  See  cases 
cited  infra,  this  note. 

Some  courts  hold  that  there  is  a  variance 
between  plea  and  proof  and  require  the  refor- 
mation before  the  action  at  law  on  the  policy 
can  be  maintained.  Taylor  v.  Glens  Falls- 
Ins.  Co.,  44  Fla.  273,  32  So.  887;  Collins  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  44  Minn.  440,  46 
N.  W.  906;  Sun  Ins.  Co.  v.  Greenville  Bldg.,, 
etc,  Assoc,  58  N.  J.  L.  367,  33  Atl.  962; 
Maher  v.  Hibernia  Ins.  Co.,  67  N.  Y.  283, 
asserting  the  doctrine  that  a  judgment  for 
the  amount  due  may  be  sustained  in  an 
action  seeking  reformation  and  a  money  judg- 
ment thereon,  without  in  terms  adjudicating 
a  reformation. 

Other  courts  assert  that  there  is  no  need  of 
first  obtaining  reformation,  when  there  is  a 
mere  misdescription,  but  the  insurer  actually 
was  aware  of  the  real  risk  carried  (Eggleston 
V.  Council  Bluffs  Ins.  Co.,  65  Iowa  308,  21 
N.  W.  652;  American  Cent.  Ins.  Co.  v.  Mc- 
Lanathan,  11  Kan.  533;  State  Ins.  Co.  v, 
Schreck,  27  Nebr.  527,  43  N.  W.  340,  20  Am. 
St.  Eep.  696,  6  L.  E.  A.  524),  where  the 
insurer  is  estopped  (Carey  v.  Home  Ins.  Co., 
97  Iowa  619,  66  N.  W.  920),  or  where  the 
insurer  has  waived  a  condition  (Kansas 
Farmers'  F.  Ins.  Co.  v.  Saindon,  52  Kan.  486, 
35  Pac.  15,  39  Am.  St.  Eep.  356;  Hobkirk 
i\  Phoenix  Ins.  Co.,  102  Wis.  13,  78  N.  W. 
160;  Smith  V.  Commonwealth  Ins.  Co.,  49 
Wis.  322,  5  N.  W.  804).  In  Deitz  v.  Provi- 
dence-Washington Ins.  Co.,  31  W.  Va.  851,  8 
S.  E.  616,  13  Am.  St.  Eep.  909,  a  reforma- 
tion was  held  unnecessary  to  permit  one  not 
a  party  to  a  policy  to  sue  thereon,  the  theory 
of  undisclosed  principal  being  adopted.  In 
Burke  v.  Niagara  F.  Ins.  Co.,  12  N.  Y.  Suppl. 
254  [affirmed  in  128  N.  Y.  668,  29  N.  E.  148], 
when  property  was  insured  in  the  name  of 
the  decedent  after  his  death  and  was  subse- 
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of  the  mistake.^  But  he  cannot  maintain  the  action  for  a  reformation  if  the  pre- 
ceding action  at  law  amounted  to  an  election  to  assert  tlie  policy  as  it  then  stood 
as  representing  the  real  contract.^ 

b.  After  Modifleation  by  Agreement.  A  mistake  may  be  corrected  by  mutual 
agreement '  of  tlie  parties.  The  transaction  then  amounts  to  a  reissue  of  the 
policy  upon  the  terms  intended,"  and  a  reformation  by  the  court  is  not  necessary 
to  maintain  an  action.' 

3.  Incidental  Relief.  A  money  judgment  may  be  granted  as  an  incident  to 
and  in  the  same  action  as  that  in  which  reformation  is  decreed.*" 


XI.  Construction  and  operation  of  the  contract. 

A.  In  General  —  l.  Rules  Applicable  to  Other  Contracts.  Policies  of  insur- 
ance are  written  contracts  between  the  parties,  and  are  to  be  construed  by  the 
same  rules  which  are  applicable  in  the  construction  of  other  written  instruments.** 


quently  assigned  to  a,  mortgagee  by  the  exec- 
utors, no  reformation  was  held  necessary  to 
enable  a  second  assignee  to  maintain  suit 
thereon. 

5.  Abraham  v.  North  German  F.  Ins.  Co., 
37  Fed.  731,  3  L.  R.  A.  188.  And  see  also 
Taylor  v.  Glens  Falls  Ins.  Co.,  44  Fla.  273, 
32  So.  887. 

6.  Thomas  v.  United  Firemen's  Ins.  Co., 
108  111.  App.  278 ;  Steinbach'T.  Relief  F.  Ins. 
Co.,  12  Hun   (N.  Y.)   640. 

7.  Washington  F.  Ins.  Co.  V.  Davison,  30 
Md.  91;  Solms  v.  Rutgers  F.  Ins.  Co.,  4  Abb. 
Dec.  (N.  Y.)  279,  3  Keyes  416,  2  Transcr. 
App.  227,  5  Abb.  Pr.  N.  S.  201  [reversing  8 
Bosw.  578]. 

A  correction  made  by  the  agent  of  the  in- 
surer is  not  binding  on  the  insurer  unless  the 
agent  is  given  authority  therefor,  as  it  is  in 
eflfect  the  making  of  a  new  contract.  Fire- 
man's Fund  Ins.  Co.  v.  Dunn,  22  Ind.  App. 
332,  53  N.  E.  251;  S.  S.  White  Dental  Mfg. 
Co.  V.  Delaware  Ins.  Co.,  105  Fed.  642  [re- 
versed in  109  Fed.  334,  48  C.  C.  A.  382].  And 
compa/re  Laclede  Fire-Brick  Mfg.  Co.  v.  Hart- 
ford Steam-Boiler  Inspection,  etc.,  Co.,  60 
Fed.  351,  9  C.  C.  A.  1.  Even  the  written 
indorsement  of  the  secretary  was  held  in- 
efifectual  in  Hoffecker  v.  New  Castle  County 
Mut.  Ins.  Co.,  5  Houst.  (Del.)  101,  when  the 
same  was  made  merely  at  the  request  of  the 
insured.  But  a  ratification  of  such  an  act 
by  the  board  of  directors  was  held  to  bind  the 
insurer  in  Wood  v.  Rutland,  etc.,  Mut.  F. 
Ins.  Co.,  31  Vt.  552. 

A  modification  of  the  contract  by  one  party 
alone  does  not  affect  the  rights  or  liabilities 
of  the  other  party  thereto.  Even  in  mutual 
benefit  associations,  the  modification  of  the 
by-laws,  although  the  insured  has  agreed  that 
they  may  be  amended  and  be  a  part  of  the 
contract,  must  not  alter  a  vested  right.  Farm- 
ers' Mut.  Hail  Ins.  Assoc,  v.  Slattery,  115 
Iowa  410,  88  N.  W.  949. 

Acquiescence  in  a  proposed  modification 
must  be  shown.  McLean  v.  American  Mut. 
F.  Ins.  Co.,  122  Iowa  355,  98  N.  W.  146. 

Consideration. —  A  modifleation  need  rest  on 
no  further  consideration  than  the  mutual 
agreement  of  the  parties.  Montgomery  v. 
American  Cent.  Ins.  Co.,  108  Wis.  146,  84 
N.  W.  175. 


Parol  modification. —  In  the  absence  of  a 
statutory  prohibition,  inasmuch  as  a  contract 
of  insurance  may  be  created  by  parol,  it  may 
be  modified  in  the  same  manner,  and  the 
fact  that  the  contract  is  a  written  one  does 
not  prevent  its  change  or  enlargement  by  a 
subsequent  parol  agreement.  Westchester  F. 
Ins.  Co.  V.  Earle,  33  Mich.  143.  But  this  rule 
is  sometimes  changed  by  statute  (Simonton 
V.  Liverpool,  etc.,  Ins.  Co.,  51  Ga.  76),  or 
by  the  by-laws  or  charter  ( Halliday  v.  Eureka 
F.  &  M.  Ins.  Co.,  7  Ohio  Dec.  (Reprint)   193, 

1  Cine.  L.  Bui.  286). 

8.  Field  v.  Citizens  Ins.  Co.,  11  Mo.  50; 
Walker  v.  Phcenix  Ins.  Co.,  89  Hun  (N.  Y.) 
333,  35  N.  Y.  Suppl.  374;  Wood  v.  Rutland, 
etc.,  Mut.  F.  Ins.  Co.,  31  Vt.  552. 

9.  Fireman's  Fund  Ins.  Co.  v.  Dunn,  22  Ind. 
App.  332,  53  N.  E.  251. 

10.  Maryland  Home  F.  Ins.  Co.  v.  Kim- 
mell,  89  Md.  437,  43  Atl.  764;  Maher  v.  Hi- 
bernia  Ins.  Co.,  67  N.  Y.  283. 

11.  Alabama. —  Mobile  Mar.  Dock,  etc.,  Ins. 
Co.  V.  McMillan,  27  Ala.  77. 

California. —  Wells  v.  Pacific  Ins.  Co.,  44 
Cal.  397. 

Colorado. —  Goodrich  v.  Treat,  3  Colo.  408. 

Louisiana. —  Wallace  v.  Insurance  Co.,  4 
La.  289. 

Ohio. —  Miller  f.  Western  Farmers'  Mut. 
Ins.  Co.,  1  Handy  20S,  12  Ohio  Dec.  (Re- 
print)   105. 

Pennsylvania. —  Lycon.ing  F.  Ins.  Co.  v. 
Buck,  1  Luz.  Leg.  Reg.  351. 

Vermont. —  Farmers'  Mut.  F.  Ins.  Co.  v. 
Marshall,  29  Vt.  23.- 

United  States. —  Liverpool,  etc.,  Ins.  Co.  v. 
Kearney,  180  U.  S.  132,  21  S.  Ct.  326,  45 
L.  ed.  460 ;  Crane  v.  City  Ins.  Co.,  3  Fed.  558, 

2  Flipp.  576. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  202. 

The  terms  cannot  be  restricted  or  enlarged 
in  the  absence  of  litigation  and  proof  of  fraud 
or  mistake,  ^tna  Ins.  Co.  v.  Johnson,  11 
Bush   (Ky.)   587,  21  Am.  Rep.  223. 

Plain  and  ordinary  sense. —  The  contract  is 
to  be  construed  according  to  the  plain  and 
ordinary  meaning  of  the  language  implied. 
Hoover  v.  Mercantile  Town  Mut.  Ins.  Co.,  93 
Mo.  App.  Ill,  69  S.  W.  42;  Stone  v.  Granite 
State  F.  Ins.  Co.,  69  N.  H.  438,  45  Atl.  235; 
Ripley  v.  Mtna,  Ins.  Co.,  30  N.  Y.   136,  86 
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2.  Intention  to  Be  Taken  Into  Account.  Policies  slionld  be  construed  so  as 
to  give  efEect  to  the  evident  intention  of  the  parties.*' 

3.  Liberal  Construction  in  Favor  of  Insured.  The  policy  of  insurance,  being 
an  instrument  prepared  by  the  insurer,  should  in  case  of  doubt  under  the  general 
rules  be  construed  strictly  against  the  insurer,  who  prepares  it,  and  liberally  in 
favor  of  the  insured.*'     This  is  the  rule,  even  though  the  intent  of  the  company 


Am.  Dec.  362;  Nelson  v.  Traders'  Ins.  Co., 
86  N.  Y.  App.  Div.  66,  83  N.  Y.  Suppl.  220; 
Delaware  Ins.  Co.  v.  Greer,  120  Fed.  916,  57 
C.  C.  A.  188,  61  L.  R.  A.  137. 

All  the  terms  should  be  given  effect  if 
meaning  can  be  given  to  them  consistent 
with  the  general  design  and  object  of  the 
instrument.  Goss  v.  Citizens'  Ins.  Co.,  18 
La.  Ann.  97;  Stettiner  v.  Granite  Ins.  Co.,  5 
Duer   (N.  Y.)   594. 

General  words  may  be  aptly  restrained  ac- 
cording to  the  subject-matter  or  person  to 
whom  they  relate  (Sawyer  v.  Dodge  County 
Mut.  Ins.  Co.,  37  Wis.  503),  or  by  particular 
words  following  (Joel  v.  Harvey,  5  Wkly. 
Eep.  488). 

The  provisions  of  a  standard  form  pre- 
scribed by  statute  are  to  be  construed  ac- 
cording to  their  plain  meaning.  Hewins  v. 
London  Assur.  Corp.,  184  Mass.  177,  68  N.  E. 
62 ;  Nelson  v.  Traders'  Ins.  Co.,  86  N.  Y.  App. 
Div.  66,  83  N.  Y.  Suppl.  220. 

Unintelligible  provision. —  Where  there  was 
a  recital  in  the  policy  that  it  was  to  be  "  sub- 
ject to  the  three  fourths  value  clause,"  and 
there  was  nothing  in  the  policy  to  indicate 
the  intention  with  which  such  clause  was  in- 
serted, it  was  held  that  it  could  not  be  given 
any  meaning.  Parks  v.  Hartford  F.  Ins.  Co., 
100  Mo.  373,  12  S.  W.  1058. 

12.  Indioma. —  Employers'  Liability  Assur. 
Corp.  V.  Light,  etc.,  Co.,  28  Ind.  App.  437,  63 
N.  E.  54. 

Louisiana. —  Bradley  v.  Nashville  Ins.  Co., 
3  La.  Ann.  708,  48  Am.  Dec.  465. 

'New  York. —  Ripley  V-  ^tna  Ins.  Co.,  30 
N.  Y.  136,  86  Am.  Dec.  362. 

Oftio.— Travelers'  Ins.  Co.  v.  Myers,  62 
Ohio  St.  529,  57  N.  E.  458,  49  L.  R.  A.  760, 

Pennsylvania. —  Snyder  v.  Groff,  8  Pa.  Dist. 
291. 

South  Carolina. —  Cross  v.  Shutliffe,  2  Bay 
220,  1  Am.  Dec.  645. 

United  States. — ■  Crane  v.  City  Ins.  Co.,  3 
Fed.  558,  2  Flipp.  576;  Mauger  v.  Holyoke 
Mut.  F.  Ins.  Co.,  16  Fed.  Cas.  No.  9,305, 
Holmes  287. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  292 
et  seq. 

A  reasonable  interpretation  should  be  placed 
upon  the  policy.  Fireman's  Ins.  Co.  v.  Cecil, 
12  Ky.  L.  Rep.  48,  259.  In  case  of  doubt 
or  ambiguity,  such  fair  and  reasonable  con- 
struction should  be  given  as  that  the  contract 
shall  not  be  avoided  for  trivial  or  immaterial 
matter.  Watertown  F.  Ins.  Co.  v.  Simons,  96 
Pa.  St.  520 ;  Rogers  v.  iEtna  Ins.  Co.,  95  Fed. 
103.  35  C.  C.  A.  396;  American  Credit  In- 
demnity Co.  V.  Wood,  73  Fed.  81,  19  C.  C.  A. 
264. 

Construed  most  favorably  to  the  insured 
see  infra,  XII,  A,  3. 
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Intent  limited  to  terms. —  The  intention  of 
the  parties,  however,  must  be  sought  in  the 
instrument  itself.  Bell  v.  Firemen's  Ins.  Co., 
5  Rob.  (La.)  446;  Bell  v.  Western  M.  &  F. 
Ins.  Co.,  5  Rob.  (La.)  423,  39  Am.  Dec.  542; 
Mississippi  Mut.  Ins.  Co.  v.  Ingram,  34  Miss. 
215. 

13.  National  F.  Ins.  Co.  v.  Crane,  16  Md. 
260,  77  Am.  Dec.  289;  Boyd  v.  Mississippi 
Home  Ins.  Co.,  75  Miss.  47,  21  So.  708;  Con- 
necticut F.  Ins.  Co.  V.  Jeary,  60  Nebr.  338, 
83  N.  W.  78,  51  L.  R.  A.  698;  Merrick  v. 
G«rmania  F.  Ins.  Co.,  54  Pa.  St.  277. 

This  rule  of  construction  is  stated  in  a 
variety  of  ways.  Fcr  instance  that  policies 
of  insurance  being  regarded  as  commercial 
instruments  (Hearn  v.  New  England  Mut. 
Mar.  Ins.  Co.,  11  Fed.  Cas.  No.  6,301,  3 
Cliff.  318)  are  to  be  liberally  construed  for 
the  purpose  of  sustaining  them ;  and  technical 
objections  are  not  to  be  favored  (Phoenix  Ins. 
Co.  V.  Barnd,  16  Nebr.  89,  20  N.  W.  105; 
Palmer  v.  Warren  Ins.  Co.,  18  Fed.  Cas.  No. 
10,698,  1  Story  360).  The  policy  is  to  be 
interpreted  most  strongly  against  the  com- 
pany (Continental  Ins.  Co.  v.  Daniel,  78 
S.  W.  866,  25  Ky.  L.  Rep.  1501;  Keck  v.  Por- 
ter, 9  Kulp  (Pa.)  428),  and  most  favorably  to 
the  insured  (Mobile  Mar.  Dock,  etc.,  Co.  v. 
McMillan,  27  Ala.  77;  Wells  v.  Pacific  Ins. 
Co.,  44  Cal.  397;  Travelers'  Ins.  Co.  v.  Dun- 
lap,  59  111.  App.  515;  Fireman's  Fund  Ins. 
Co.  V.  Western  Refrigerating  Co.,  55  111.  App. 
329;  Germania  F.  Ins.  Co.  v.  Deekard,  3 
Ind.  App.  361,  28  N.  E.  868;  ^tna  Ins.  Co. 
V.  Jackson,  16  B.  Mon.  (Ky.)  242;  Ething- 
ton  V.  Dwelling  House  Ins.  Co.,  55  Mo.  App. 
129;  Rolker  v.  Great  Western  Ins.  Co.,  4  Abb. 
Dec.  (N.  Y.)  76;  White  v.  Hudson  River  Ins. 
Co.,  15. How.  Pr.  (N.  Y.)  288;  Teutonia  F.  Ins. 
Co.  V.  Mund,  102  Pa.  St.  89;  Hendel  v.  Re- 
verting Fund  Assur.  Assoc,  2  Pa.  Dist.  116; 
Brink  v.  Merchants',  etc.,  Ins.  Co.,  49  Vt. 
442;  Bryan  -v.  Peabody  Ins.  Co.,  8  W.  Va. 
605 ;  American  Credit  Indemnity  Co.  v.  Wood, 
73  Fed.  81,  19  C.  C.  A.  264;  Phenix  Ins.  Co. 
V.  Wilcox,  etc.,  Guano  Co.,  65  Fed.  724,  13 
C.  C.  A.  88;  Teutonia  Ins.  Co.  v.  Boylston 
Mut.  Ins.  Co.,  20  Fed.  148 ;  Crane  v.  City  Ins. 
Co.,  3  Fed.  558,  2  Flipp.  576). 

If  there  is  any  doubt  or  uncertainty  under 
the  terms  of  the  policy  as  to  the  intent  of 
the  parties,  it  is  to  be  resolved  in  favor  of  the 
insured.  Provident  Sav.  L.  Assur.  Soc.  v. 
Cannon,  103  111.  App.  534  [affirmed  in  201 
111.  260,  66  N.  E.  388] ;  Michael  «.  Prussian 
Nat.  Ins.  Co.,  171  N.  Y.  25,  63  N.  E.  810; 
Hoffman  v.  .•Etna  F.  Ins.  Co.,  32  N.  Y.  405,  88 
Am.  Dec.  337;  American  Steamship  Co.  v. 
Indemnity  Mut.  Mar.  Assur.  Co.,  108  Fed. 
421   [affirmed  in  118  Fed.  1014,  56  C.  C.  A. 
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-was  otherwise."  The  object  of  the  contract  being  to  afford  indemnity,  it  will 
be  so  construed,  in  case  of  doubt,  as  to  support  rather  than  defeat  the  indemnity 
provided  for.*'  But  if  the  terms  of  the  policy  are  clear  and  unambiguous,  they 
are  to  be  taken  in  the  plain  and  ordinary  sense,  and  no  construction  is  necessary." 

4.  Conditions  and  Exceptions.  Conditions  and  exceptions  are  to  be  strictly 
construed  against  the  company,  and  liberally  construed  in  favor  of  the  insured." 
Stipulations  and  conditions  in  the  policy  are  to  be  so  construed  if  possible  as  to 
avoid  forfeiture  *^  and  afford  indemnity." 

5.  General  and  Specific  Provisions.  The  general  terms  of  the  policy  give 
-way  to  the  specific  provisions  contained  therein.^ 


56] ;  Commercial  Travelers'  Mut.  Ace.  Assoc. 
V.  Fulton,  79  Fed.  423,  24  C.  C.  A.  654. 

If  the  policy  is  susceptible  of  two  construc- 
-tions,  that  construction  is  to  be  adopted 
which  is  favorable  to  the  insured.  Forest 
City  Ins.  Co.  v.  Hardesty,  182  111.  39,  55 
N.  E.  139,  74  Am.  St.  Rep.  161  [affirming  77 
111.  App.  413] ;  Imperial  Shale  Brick  Co.  v. 
Jewett,  169  N.  Y.  143,  62  N.  E.  167;  Fenton 
•V.  Fidelity,  etc.,  Co.,  36  Oreg.  283,  56  Pac. 
1096,  48  L.  E.  A.  770;  Liverpool,  etc.,  Ins. 
€o.  V.  Kearney,  180  U.  S.  132,  21  S.  Ct.  326, 
45  L.  ed.  460. 

14.  Cunningham  v.  Union  Casualty,  etc., 
Co.,  82  Mo.  App.  607;  Wallace  v.  Cferman- 
American  Ins.  Co.,  41  Fed.  742. 

15.  Illinois  Mut.  Ins.  Co.  v.  Hoifman,  31 
111.  App.  295  [affirmed  in  132  111.  522,  24 
N.  E.  413]  ;  Niagara  P.  Ins.  Co.  v.  Heeman, 
81  111.  App.  678;  Phoenix  Ins.  Co.  v.  Barnd, 
16  Nebr.  89,  20  N.  W.  105;  Cleavenger  v. 
Franklin  F.  Ins.  Co.,  47  W.  Va.  595,  35  N.  E. 
998;  Miller  v.  Citizens'  F.,  etc.,  Ins.  Co.,  12 
W.  Va.  116,  29  Am.  Rep.  452. 

Warranties  in  the  policy  relied  on  to  defeat 
recovery  are  to  be  construed  strongly  against 
-the  company.    See  infra,  XII,  A,  3,  e^ 

16.  Kiesel  v.  Sun  Ins.  Office,  88  Fed.  243,  31 
C.  C.  A.  515;  Ripley  v.  Hartford  Pass.  Assur. 
Co.,  20  Fed.  Cas.  No.  11,854  [affirmed  in  16 
Wall.  336,  21  L.  ed.  469]. 

17.  Alabama. —  Robinson  v.  .^tna  Ins.  Co., 
128  Ala.  477,  30  So.  665;  Georgia  Home  Ins. 
€o.  c.  Allen,  119  Ala.  436,  24  So.  399. 

Connecticut. —  Boon  v.  Aetna  Ins. -Co.,  40 
Conn.  575. 

Illinois. —  Phenix  Ins.  Co.  v.  Lewis,  63  111. 
App.  228. 

Indiana. —  Grant  v.  Lexington  F.,  etc.,  Ins. 
Co.,  5  Ind.  23,  61  Am.  Dec.  74. 

Kentucky. —  Phoenix  Ins.  Co.  v.  Spiers,  87 
TCy.  285,  8  S.  W.  453,  10  Ky.  L.  Rep.  254; 
Fireman's  Ins.  Co.  v.  Cecil,  12  Ky.  L.  Rep. 
259;  Owen  v.  Howard  Ins.  Co.,  9  Ky.  L.  Rep. 
147. 

Massachusetts. —  Kingsley  v.  New  England 
Mut.  F.  Ins.  Co.,  8  Cush.  393. 

Minnesota. —  Chandler  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  21  Minn.  85,  18  Am.  Rep.  385. 

Missouri. —  McOollum  V.  Niagai^  F.  Ins. 
Co.,  61  Mo.  App.  352. 

New  Jersey. —  State  Ins.  Co.  v.  Maackens, 
38  N.  J.  L.  564. 

New  York. —  Hoffman  v.  ^tna  F.  Ins.  Co., 
32  N.  Y.  405.  88  Am.  Dec.  337;  McLaughlin 
■V.  Washington  County  Mut.  Ins.  Co.,  23 
Wend.  525. 
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Pennsylvania. —  Western  Ins.  Co.  v.  Crop- 
per, 32  Pa.  St.  351,  75  Am.  Dec.  561. 

United  States. —  Kansas  City  First  Nat. 
Bank  v.  Hartford  F.  Ins.  Co.,  95  U.  S.  673, 
24  L.  ed.  563;  Canton  Ins.  Office  v.  Wood- 
side,  90  Fed.  301,  33  C.  C.  A.  63;  Lowenstein 
V.  New  York  Fidelity,  etc.,  Co.,  88  Fed.  474; 
Stout  V.  Commercial  Union  Assur.  Co.,  12 
Fed.  554,  11  Biss.  309;  Sayles  v.  Northwest- 
ern Ins.  Co.,  21  Fed.  Cas.  No.  12,422,  2  Curt. 
610. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  296 
et  seq. 

This  rule  is  subject  to  another,  that  words 
ought  to  be  made  subservient  to  the  intent, 
not  the  intent  subservient  to  the  words.  Pal- 
mer V.  Warren  Ins.  Co.,  18  Fed.  Cas.  No. 
10,698,  1  Story  360. 

The  burden  is  on  the  insured  to  show  that 
the  case  is  not  within  the  exception.  Sohier 
V.  Norwich  F.  Ins.  Co.,  11  Allen  (Mass.)  336. 

Conditions  which  afiect  the  validity  of  the 
contract  prior  to  the  loss,  including  all  state- 
ments and  representations  preceding  the  con- 
tract, should  receive  a  fair  construction,  ac- 
cording to  the  intent  of  the  parties ;  but  those 
conditions  which  relate  to  matters  after  the 
loss,  defining  the  mode  of  adjustment  and  re- 
covery, must  receive  a  more  liberal  construc- 
tion in  favor  of  the  insured.  McNally  v. 
Phoenix  Ins.  Co.,  137'  N.  Y.  389,  33  N.  E. 
475. 

Language  importing  the  intention  that  an 
act  be  done  or  omitted  materially  affecting 
the  risk  is  to  be  treated  as  involving  an  ob- 
ligation to  do  or  omit  the  act,  unless  the 
insured  has  reserved  the  right  to  change  his 
intention.  Bilbrough  v.  Metropolis  Ins.  Co., 
5  Duer   (N.  Y.)   587. 

18.  Clay  V.  Phoenix  Ins.  Co.,  97  Qa.  44,  25 
S.  E.  417;  Continental  Ins.  Co.  v.  Vanlue, 
126  Ind.  410,  26  N.  E.  119,  10  L.  R.  A.  843; 
Henton  v.  Farmers',  etc.,  Ins.  Co.,  1  Nebr. 
(Unoff.)  425,  95  N.  W.  670;  Phoenix  Ins. 
Co.  V.  Holcombe,  57  Nebr.  622,  78  N.  W.  300, 
73  Am.  St.  Rep.  532;  Halpin  v.  Insurance  Co. 
of  North  America,  10  N.  Y.  St.  345. 

19.  Woodmen's  Ace.  Assoc,  v.  Byers,  62 
Nebr.  673,  87  N.  W.  546,  89  Am.  St.  Rep. 
777,  5  L.  R.  A.  291;  Home  Mut.  Ins.  Co.  v. 
Tomkies,  ,96  Tex.  187,  71  S.  W.  812,  814. 

Provisions  for  forfeiture  should  not  be  ex- 
tended beyond  the  mischief  intended  to  be 
met.  Henton  v.  Farmers',  etc.,  Ins.  Co.,  1 
Nebr.   (Unoff.)   425,  95  N.  W.  670. 

20.  German  Ins.  Co.  v.  Churchill,  26  111. 
App.  206;  Mitchell  Furniture  Co.  v.  Imperial 
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6.  Conflict  Between  Written  and  Printed  Provisions.  The  rule  well  recog- 
nized in  the  construction  of  contracts,  tliat  in  case  of  conflict  between  written 
and  printed  portions  of  the  instrument  the  writing  will  be  presumed  to  represent 
the  intent  of  the  parties  as  against  the  printed  portions,  is  applicable  to  policie& 
of  insurance.^'  Thus  if  the  printed  portion  excludes  certain  articles  from  the 
risk,  or  prohibits  their  being  kept,  and  the  written  portion  extends  the  policy  to 
cover  property  of  such  character  as  to  necessarily  include  prohibited  articles,  the 
written  portion  will  invalidate  the  exclusion  or  prohibition  found  in  the  printed 
portion?^  The  same  construction  is  applied  where  the  printed  stipulations  as  to 
ownership  of  the  property  are  inconsistent  with  the  description  of  the  property 
in  the  written  clause.^ 

B.  Stipulations  on  Margin  op  Back  of  Policy,  or  Attached  by  Slip- 
Conditions  written  or  printed  on  the  margin  or  the  back  of  the  policy  are  to  be 
construed  as  portions  of  it  if  by  the  terms  of  the  policy  they  are  made  part 
thereof.^      Provisions   or  conditions  may  be  incorporated  into  the  policy  by 


F.  Ins.  Co.,  17  Mo.  App.  627;  New  York 
V.  Hamilton  F.  Ins.  Co.,  10  Bosw.  (N.  Y.) 
537. 

31.  Alabama. —  Mobile  Mar.  Dock,  etc.,  Co. 
v.  McMillan,  27  Ala.  77. 

Louisiana. —  Wallace  v.  Insurance  Co.,  4 
La.  289 ;  Goicoechea  v.  Louisiana  State  Ins. 
Co.,  6  Mart.  51,  17  Am.  Dec.  175;  Brooke  v. 
Louisiana  State  Ins.  Co.,  4  Mart.  640. 

Michigan. —  Minnock  v.  Eureka  F.  &  M. 
Ins.  Co.,  90  Mich.  236,  51  N.  W.  367. 

Minnesota. —  Phoenix  Ins.  Co.  v.  Taylor,  5 
Minn.  492. 

New  York. —  Benedict  v.  Ocean  Ins.  Co., 
31  N.  Y.  389  [affirming  1  Daly  8];  Clinton 
V.  Hope  Ins.  Co.,  51  Barb.  647;  Bargett  v. 
Orient  Mut.  Ins.  Co.,  3  Bosw.  385;  Hayward 
V.  Northwestern  Ins.  Co.,  19  Abb.  Pr.  116. 

Vermont. —  Maseott  v.  Granite  State  F. 
Ins.  Co.,  68  Vt.  253,  35  Atl.  75. 

United  States. —  Hagan  v.  Scottish  Union, 
etc.,  Ins.  Co.,  98  Fed.  129 ;  Stout  v.  Commer- 
cial Union  Assur.  Co.,  12  Fed.  554,  11  Biss. 
309. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  301. 

If  both  the  written  and  printed  clauses  can 
be  given  effect,  then  they  will  be  construed 
together.  Goss  v.  Citizens'  Ins.  Co.,  18  La. 
Ann.  97;  Hayward  v.  Liverpool,  etc.,  L.,  etc., 
Ins.  Co.,  2  Abb.  Dec.  (N.  Y.)  349;  Kratzen- 
stein  V.  Western  Assur.  Co.,  53  N.  Y.  Super. 
Ct.  505  [reversed  in  116  N.  Y.  54,  22  N.  B. 
221,  5  L.  E.  A.  799] ;  Seton  v.  Delaware  Ins. 
Co.,  21  Fed.  Cas.  No.  12,675,  2  Wash.  175. 

Limitation  of  rule. —  The  rule  that  the  writ- 
ten portion  of  the  contract  controls  the 
printed  portion  is  subject  to  the  rule  that 
words  of  exception  are  to  be  construed  most 
strongly  against  the  party  for  whose  bene- 
fit they  are  intended.  Canton  Ins.  Office  v. 
Woodside,  90  Fed.  301,  33  C.  C.  A.  63. 

22.  Liverpool,  etc.,  Ins.  Co.  v.  Van  Os,  63 
Miss.  431.  56  Am.  Eep.  810;  Bryant  v.  Pough- 
keepsie  Mut.  F.  Ins.  Co.,  21  Barb.  (N.  Y.) 
154. 

Articles  used  in  particular  business. —  If  the 
written  portion  of  the  policy  covers  property 
to  be  used  in  conducting  a  particular  busi- 
ness, articles  usually  used  in  conducting  such 
business    are    included   within    the    risk,    al- 
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though  they  are  excluded  by  the  printed  por- 
tion of  the  policy.  Haley  v.  Dorchester  Mut. 
F.  Ins.  Co.,  12  Gray  (Mass.)  545;  Maseott  «. 
First  Nat.  F.  Ins.  Co.,  69  Vt.  116,  37  Atl. 
255.  Thus,  although  the  printed  stipulation 
prohibits  the  keeping  of  benzine,  yet,  if  the 
written  provision  covers  a  stock  of  goods 
such  as  is  usually  kept  for  sale  in  country 
stores  (Tubb  v.  Liverpool,  etc.,  Ins.  Co.,  106 
Ala.  651,  17  So.  615;  Phoenix  Ins.  Co.  v. 
Flemming,  65  Ark.  54,  44  S.  W.  464,  67  Am. 
St.  Rep.  900,  39  L.  R.  A.  789;  Maril  v. 
Connecticut  F.  Ins.  Co.,  95  Ga.  604,  23  S.  E, 
463,  51  Am.  St.  Eep.  102,  30  L.  E.  A.  835; 
Lancaster  F.  Ins.  Co.  v.  Lenheim,  89  Pa.  St. 
497,  33  Am.  Eep.  778),  or  covers  a  paint 
factory  in  which  benzine  is  necessarily  used 
(Eussell  V.  Manufacturers,  etc.,  F.  Ins.  Co., 
50  Minn.  409,  52  N.  W.  906;  Archer  v.  Mer- 
chants' etc.,  Ins.  Co.,  43  Mo.  434),  the  writ- 
ten portion  of  the  policy  will  control.  So  a 
prohibition  in  the  printed  portion  of  the 
policy  of  the  keeping  of  gunpowder  will  be 
superseded  by  a  written  provision  in  the 
policy  making  it  cover  such  a  stock  of  goods 
as  usually  includes  gunpowder.  Phoenix  Ins> 
Co.  V.  Taylor,  5  Minn.  492;  Liverpool,  etc., 
Ins.  Co.  V.  Van  Os,  63  Miss.  431,  56  Am. 
Eep.  810.  And  it  is  similarly  held  as  to 
fireworks.  Plinsky  v.  Germania  F.  &  M.  Ins. 
Co.,  32  Fed.  47.  But  if  the  printed  provi- 
sions can  reasonably  be  applied  so  as  to  ex- 
clude articles  which  would  otherwise  be  in- 
cluded by  the  written  description,  the  excep- 
tion in  the  provision  will  be  given  effect. 
Com.  V.  Hide,  etc.,  Ins.  Co.,  112  Mass.  136, 
17  Am.  Rep.  72;  Vandervolgen  v.  Manchester 
F.  Assur.  Co.,  123  Mich.  291,  82  N.  W.  46; 
Johnston  v.  Niagara  F.  Ins.  Co.,  118  N.  C, 
643,  24  S.  E.  424. 

23.  Sullivan  v.  Spring  Garden  Ins.  Co.,  34 
N.  Y.  App.  Div.  128,  54  N.  Y.  Suppl.  629; 
West  Branch  Lumberman's  Exch.  v.  Ameri- 
can Cent.ilns.  Co.,  183  Pa.  St.  366,  38  Atl. 
1081 ;  Hagan  v.  Scottish  Union,  etc.,  Ins.  Co., 
186  U.  S.  423,  22  S.  Ct.  862.  46  L.  ed.  1229. 

24.  Louisiana. —  Rafel  v.  Nashville  M.  &  F. 
Ins.  Co.,  7  La.  Ann.  244. 

New  Jersey. —  Dewees  v.  Manhattan  Ins. 
Co.,  34  N.  J.  L.  244. 


FIRE  INSURANCE 


[19  Cye.J     659 


■written  or  printed  slips  attached  thereto,  and  will  control  the  printed  provisions 
of  the  policy.^ 

C.  Construing-  Policy  With  Application  or  Other  Accompanying-  Docu- 
ments. The  written  application  is  usually  considered  a  part  of  the  contract, 
and  tlie  policy  is  to  be  construed  in  connection  with  it.'^  Especially  is  this  so 
where  the  proposals  and  conditions  are  attached  to  the  policy  and  delivered  with 
it,  even  though  the  policy  does  not  contain  any  express  reference  to  such  papers.^'' 

D.  Construing-  Policy  With  Statutes,  Charter,  or  By-Laws.  A  contract 
of  insurance  is  presumed  to  have  been  made  with  reference  to  existing  statutes  or 


Itlew  Yorfc. —  Burt  v.  Brewers',  etc.,  Ins. 
Co.,  9  Hun  SSa;  Jube  v.  Brooklyn  F.  Ins.  Co., 
28  Barb.  412;  Jennings  r.  Chenango  County 
Mut.  Ins.   Co.,  2  Den.  75. 

Pennsylvania. —  Kensington  Nat.  Bank  v. 
Yerkes,  86  Pa.  St.  227  [affirming  1  Wkly. 
Notes  Cas.  508] ;  Desilver  v.  State  Mut.  Ins. 
Co.,  38  Pa.  St.  130;  Philadelphia  Fire  Assoc. 
V.   Williamson,  26  Pa.   St.   196. 

United  States. —  Cray  v.  Hartford  F.  Ins. 
Co.,  6  Fed.  Cas.  No.  3,374. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  305. 

Indorsements. —  A  written  indorsement  on 
the  back  of  a  policy  modifying  its  terms  will 
control  the  printed  provisions  of  the  policy. 
Howes  V.  Union  Ins.  Co.,  16  La.  Ann.  235; 
Moore  v.  Perpetual  Ins.  Co.,  16  Mo.  98 ;  Hugg 
V.  Augusta  Ins.,  etc.,  Co.,  12  Fed.  Cas.  No. 
6,838,  Taney  159.  But  otherwise  if  the  in- 
dorsement is  in  no  way  referred  to  or  incor- 
porated into  the  policy.  Planters'  Mut.  Ins. 
Co.  V.  Rowland,  66  Md.  236,  7  Atl.  257.  An 
indorsement  on  the  back  of  the  policy  of  the 
name  and  place  of  business  of  the  company 
is  no  part  of  the  policy.  Ferrer  v.  Home 
Mut.  Ins.  Co.,  47  Cal.  416. 

Stipulations  in  smaU  type,  printed  on  the 
back  of  the  policy,  should  not  be  deemed  a 
part  of  it  to  bind  the  insured,  unless  it  ap- 
pears that  they  were  brought  to  his  attention 
or  that  he  was  in  some  way  chargeable  with 
knowledge  thereof.  Sun  Mut.  Ins.  Co.  v. 
Crist,  39  S.  W.  837,  19  Ky.  L.  Rep.  305;  Bas- 
sell  V.  American  F.  Ins.  Co.,  2  Fed.  Cas.  No. 
1,094,  2  Hughes  531. 

Under  a  statute  requiring  the  conditions 
to  be  stated  in  the  body  of  the  policy,  a  mere 
general  reference  in  the  body  to  terms  and 
conditions  "  hereto  annexed,  which  are  here- 
by made  a  part  of  the  policy,"  is  not  suf- 
ficient to  incorporate  conditions  printed  on 
the  back.  Mullaney  v.  National  F.  &  M.  Ins. 
Co.,  118  Mass.  393.  But  by  reference  in  the 
body  of  the  policy,  schedules  or  details  of 
regulations  printed  upon  a  subsequent  page 
of  the  instrument,  or  on  its  back,  may  be 
made  parts  of  the  instrument.  Eastern  R. 
Co.  i:  Relief  F.  Ins.  Co.,  98  Mass.  420. 

25.  Haws  V.  Philadelphia  Fire  Assoc,  114 
Pa.  St.  431,  7  Atl.  159;  Couch  v.  Home  Pro- 
tective F.  Ins.  Co.,  32  Tex.  Civ.  App.  44,  73 
S.  W.  1077;  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Kidd,  55  Fed.  238,  5  C.  C.  A.  88. 

26.  Michigan. — Cronin  v.  Philadelphia  Fire 
Assoc,   123  Mich.  277,  82  N.  W.  45. 

New  Jersey. —  Carson  v.  Jersey  City  Ins. 
Co..  43  N.  J.'  L.  300,  39  Am.  Rep.  584. 

New  York. — Steward  v.  Phcenix  f.  Ins.  Co., 
5   Hun   261;    Clinton    v.   Hope   Ins.    Co.,    51 


Barb.  647;  Jennings  r.  Chenango  County 
Mut.  Ins.  Co.,  2  Den.  75. 

North  Carolina. —  Bobbitt  v.  Liverpool,  etc., 
Ins.  Co.,  66  N.  C.  70,  8  Am.  Rep.  494. 

Oregon. —  Chrisman  v.  State  Ins.  Co.,  16 
Oreg.  283,  18  Pac  466. 

Pennsylvania. —  Norris  v.  Insurance  Co.  of 
North  America,  3  Yeates  84,  2  Am.  Dec.  360. 

Tennessee. —  Kimbro  v.  Continental  Ins. 
Co.,  101  Tenn.  245,  47  S.  W.  413. 

Texas. —  Couch  v.  Home  Protective  F.  Ins. 
Co.,  32  Tex.  Civ.  App.  44,  73  S.  W.  1077; 
City  Drug  Store  v.  Scottish  Union,  etc.,  Ins. 
Co.,    (Civ.  App.   1898)    44  S.   W.  21. 

Virginia. —  Southern  Mut.  Ins.  Co.  v. 
Yates,  28  Gratt.  585. 

See  28  Cent.  Dig.  tit.  "Insurance,"   §  308. 

If  the  application  is  referred  to  in  the  policy 
and  made  part  of  it,  the  language  of  the 
application  will  control  that  used  in  the 
poHcy.  Wood  v.  Worsley,  2  H.  Bl.  574,  6 
T.  R.  710,  3  Rev.  Rep.  323.  And  see  Old- 
man  V.  Bewicke,  2  H.  Bl.  577  note;  Routledge 
V.  Burrell,  1  H.  Bl.  254;  Vezina  v.  Canada 
F.  &  M.  Ins.  Co.,  9  Quebec  65. 

Insured  is  entitled  to  rely  on  the  presump- 
tion that  the  policy  corresponds  to  the  ap- 
plication; and  his  failure  to  read  the  policy 
will  not  deprive  him  of  the  benefit  of  this 
presumption.  McElroy  v.  British  American 
Assur.  Co.,  94  Fed.  990,  36  C.  C.  A.  615. 

For  the  purpose  of  correcting  the  policy  to 
conform  to  the  intention  of  the  parties  the 
terms  of  the  application  may  be  taken  into 
account.  Phenix  Ins.  Co.  v.  Lorenz,  7  Ind. 
App.  266,  33  N.  B.  444,  34  N.  E.  495;  Lip- 
pincott  V.  Insurance  Co.,  3  La.  546,  23  Am. 
Dec.  467;  Delaware  Ins.  Co.  r.  Hogan,  7  Fed. 
Cas.  No.  3,765,  2  Wash.  4. 

But  an  application  not  made  by  the  insured 
is  not  binding  upon  him,  althous;h  attached 
to  the  policy.  Susquehanna  Mut.  F.  Ins.  Co.  v. 
Hallock,  10  Pa.  Cas.  386,  14  Atl.  167 ;  Le  Bell 
r.  Norwich  Union  F.  Ins.  Soc,  34  N.  Brunsw. 
515. 

27.  Murdock  v.  Chenango  County  Mut.  Ins. 
Co.,  2  N.  Y.  210;  Duncan  v.  Sun  F.  Ins.  Co., 
6  Wend.    (N.  Y.)   488,  22  Am.  Dec.  539. 

Insurance  certificate  subject  to  conditions 
in  open  policy. —  Where  complainants  ac- 
cepted an  insurance  certificate  to  insure 
their  crops  against  fire,  subject  to  all  the 
terms  and  conditions  of  a  certain  open  policy 
in  defendant's  possession,  made  a  part  of  the 
certificate,  plaintiffs  were  bound  by  the  con- 
ditions of  such  open  policy,  although  they 
had  no  knowledge  thereof.  Conner  r.  Man- 
chester Assur.  Co.,  130  Fed.  743,  65  C.  C.  A. 
127. 
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ordinances  affecting  the  contract.''  Tlie  charter  or  by-laws  of  the  company  are  to 
be  considered  a  part  of  the  contract  of  which  the  insured  will  be  presumed  to 
have  due  notice.^' 

E.  Evidence  to  Aid  Construction  —  I.  Parol.=»  In  the  absence  of  ambi- 
guity in  the  terms  of  the  policy,  parol  evidence  is  not  admissible  to  show  the 
understanding  of  the  parties.^'  But  if  the  intent  is  not  clear  from  the  language 
used,  then  surrounding  circumstances  may  be  shown  and  considered  for  the 
purpose  of  arriving  at  the  intent.^ 

2.  Custom  and  Usage.^^  Known  usage  of  trade  may  be  taken  into  account  in 
construing  the  language  of  the  policy ;  ^  but  it  is  not  competent  by  proof  of  usage 


28.  Eiteheyr.  Home  Ing.  Co.,  104  Mo.  App. 
146,  78  S.  W.  341;  Montgomery  v.  Whitbeck, 
12  N.  D.  385,  96  N.  W.  327 ;  Flatley  v.  Phenix 
Ins.  Co.,  95  Wis.  618,  70  N.  W.  828.  See 
also  Hartford  F.  Ins.  Co.  v.  Redding,  (Fla. 
1904)    37  So.  62. 

Thus  it  was  held  that  the  ordinance  of  a 
city  with  reference  to  the  alteration  and  re- 
pair of  buildings  damaged  by  fire  within  the 
fire  limit  to  the  extent  of  fifty  per  cent  of 
their  value  was  to  be  taken  into  account  in 
the  construction  of  a  policy  covering  such 
building.  J^arkin  v.  Glens  Falls  Ins.  Co., 
80  Minn.  527,  83  N.  W.  409,  81  Am.  St. 
Eep.  286. 

89.  Indiana. —  American  Ins.  Co.  v.  Hen- 
ley, 60  Ind.  515. 

Michigan. —  Cahill  v.  Kalamazoo  Mut.  Ins. 
Co.,  2  Dougl.  124,  43  Am.  Deo.  457. 

"Sew  Jersey. —  Miller  v.  Hillsborough  Fire 
Assoc,  42  N.  J.  Eq.  459,  7  Atl.  895. 

tSew  Yorfc.— Hyatt  v.  Wait,  37  Barb.  529. 

Ohio.  —  Manufacturers'  Fire  Assoc,  v. 
Lynchburg  Drug  Mills,  8  Ohio  Cir.  Ct.  112, 
4  Ohio  Cir.  Dec.  350. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  312. 

But  provisions  in  the  charter  or  by-laws 
laving  relation  only  to  the  method  of  con- 
ducting the  business  of  the  company  will  not 
be  binding  on  the  insured.  Lattomus  v. 
Parmers'  Mut.  F.  Ins.  Co.,  3  Houst.  (Del.) 
254;  American  Ins.  Co.  v.  Stoy,  41  Mich. 
385,  1  N.  W.  877 ;  Cumberland  Valley  Mut. 
Protection  Co.  v.  Schell,  29  Pa.  St.  31,  opin- 
ion by  Lowrie,  J. 

Subsequent  change  of  by-laws. —  Where  the 
by-laws  existing  at  the  time  the  contract  was 
made  are  expressly  referred  to  in  the  policy 
and  made  part  thereof,  subsequent  changes 
in  such  by-laws  will  not  affect  the  contract 
(Becker  v.  Farmers'  Mut.  F.  Ins.  Co.,  48 
Mich.  610,  12  N.  W.  874;  Annan  v.  Hill 
Union  Brewery  Co.,  59  N.  J.  Eq.  414,  46  Atl. 
563;  Northampton  County  F.  Ins.  Co.  v.  Con- 
nor, 17  Pa.  St.  136)  unless  the  insured  has 
agreed  to  be  bound  by  such  subsequent 
changes  (Borgards  v.  Farmers'  Mut.  Ins.  Co., 
79  Mich.  440,  44  N.  W.  856). 

30.  Parol  evidence  generally  see  Evidence, 
17  Cyc.   567  et  seq. 

31.  Georgia. —  Home  Ins.  Co.  v.  Harring- 
ton, 95  Ga.  759,  22  S.  E.  666. 

Kentucky. —  Mudd  v.  German  Ins.  Co.,  56 
S.  W.  977,  22  Ky.  L.  Rep.  308. 

Louisiana. —  Gomila  v.  Hibernia  Ins.  Co., 
40  La.  Ann.  553,  4  So.  490. 

Maine. —  Levy  v.  Merrill,  4  Me.   180. 
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New  York. — Brooklyn  First  Baptist  Church 
V.  Brooklyn  F.  Ins.  Co.,  23  How.  Pr.  448. 

Pennsylvania. —  Miller  v.  Inter-State  Cas- 
ualty Co.,  6  Lack.  Leg.  N.  62. 

United  States. —  Sias  v.  Roger  Williams 
Ins.  Co.,  8  Fed.  187. 

England. —  Hare  v.  Barstow,  8  Jur.  928. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  313. 

The  policy  being  in  writing,  all  prior  or 
contemporaneous  proposals  or  conversation 
not  inserted  therein,  or  embodied  by  refer- 
ence, are  to  be  excluded  in  construing  the 
unambiguous  language  of  the  policy.  Moore 
V.  State  Ins.  Co.,  72  Iowa  414,  34  N.  W.  183; 
Bell  V.  Western  M.  &  F.  Ins.  Co.,  5  Rob.  (La.) 
423,  39  Am.  Dec.  542. 

32.  Minnesota. —  Ganser  v.  Fireman's  Fund 
Ins.  Co.,  38  Minn.  74,  35  N.  W.  584. 

Missouri. —  Pietri  v.  Seguenot,  96  Mo.  App. 
258,  69  S.  W.  1055. 

New  York. —  New  York  v.  Exchange  F.  Ins. 
Co.,  3  Abb.  Dec.  261,  3  Keyes  436,  3  Transcr. 
App.  206,  34  How.  Pr.  103;  Fabbri  v.  Mer- 
cantile Mut.  Ins.  Co.,  64  Barb.  85;  Savage 
V.  Howard  Ins.  Co.,  44  How.  Pr.  40. 

Ohio. —  Royal  Ins.  Co.  v.  Walrath,  17  Ohio 
Cir.  Ct.  509,  9  Ohio  Cir.  Dec.  699. 

Penmsylvamia. —  McKeesport  Mach.  Co.  v. 
Ben  Franklin  Ins.  Co.,  173  Pa.  St.  53,  34  Atl. 
16;  Stacey  v.  Franklin  F.  Ins.  Co.,  2  Watts 
&   S.   506. 

United  States. —  Clark  v.  Manufacturers' 
Ins.  Co.,  8  How.  235,  12  L.  ed.  1061  [revers- 
ing 5  Fed.  Cas.  No.  2,829,  2  Woodb.  &  M. 
472];   Poor  v.  Hudson  Ins.  Co.,  2  Fed.  432. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  313. 

Where  parol  evidence  is  resorted  to  for  as- 
certaining the  intent  of  the  parties,  the  con- 
struction of  the  contract  in  this  respect  is  for 
the  jury.  Thompson  v.  Thorne,  83  Mo.  App. 
241 ;  Hordern  v.  Commercial  Union  Ins.  Co., 
56  L.  J.  P.  C.  78,  56  L.  T.  Rep.  N.  S.  240. 

33.  Custom  and  usage  generally  see  Cus- 
toms AND  Usages. 

34.  Alahama. —  Fulton  Ins.  Co.  v.  Milner, 
23  Ala.   420. 

Louisiana. —  Rafel  v.  Nashville  M.  &  F. 
Ins.  Co.,  7  La.  Ann.  244. 

Maine. —  Cobb  v.  Lime  Rock  F.  &  M.  Ins. 
Co.,  58  Me.  326. 

Maryland. —  Allegre  v.  Maryland  Ins.  Co., 
6  Harr.  &  J.  408,  14  Am.  Dec.  289. 

Massachusetts. —  Moonev  r.  Howard  Ins. 
Co.,  138  Ma-ss.  375,  52  Am.  Ron.  277. 

Neio  York. —  Standard  Oil  Co.  r.  Triumph 
Ins.  Co.,  64  N.  Y.  85;  Fabbri  r.  Phoenix  Ins. 
Co.,  55  N.  Y.  129;  Wall  v.  Howard  Ins.  Co., 
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to  vary  the  plain  terms  of  the  policy  itself.^'    Local  customs  or  usages  in  a  par- 
ticular city  cannot  be  resorted  to  in  the  construction  of  a  policy  made  elsewhere."* 

3.  Construction  by  Parties.  The  practical  construction  put  upon  the  contract 
by  the  parties  tliereto  will  be  binding  upon  them.^ 

4.  Construction  by  Prior  Decisions.  Terms  used  in  a  policy  which  have  by 
prior  decisions  of  the  court  been  given  a  definite  meaning  will  be  presumed  to 
have  been  used  in  view  of  such  established  construction.^ 

F.  Construction  of  Exeefltory  Ag-reements  to  Insure.  "Where  a  binding 
contract  of  insurance  is  made  in  parol  or  by  the  execution  of  a  binding  receipt  of 
some  kind  contemplating  the  future  issuance  of  a  policy,''  the  terms  and  con- 
ditions of  the  contract  are  presumed  to  be  those  of  the  usual  policy  issued  by  the 
company,  which  the  insnred  is  bound  to  assume  the  company  will  issue  in  carry- 
ing out  its  contract ;  ■"•  and  therefore  evidence  is  admissible  to  show  the  form  of 
the  usual  contract  or  the  form  of  a  previous  policy  on  the  same  property,  there 
being  no  indication  on  the  part  of  the  company  of  any  intention  to  change  the 
terms  and  conditions  of  the  policy." 

G.  Place  of  the  Contract,  and  of  Performance.    Eegardless  of  the  place 


14  Barb.  383 ;  New  York  Belting,  etc.,  Co.  v. 
Washington  F.  Ins.  Co.,  10  Bosw.  428;  Hone 
V.  Mutual  Safety  Ins.  Co.,  1  Sandf.  137 
{affirmed  in  2  N.  Y.  235] ;  Rankin  v.  Ameri- 
can Ins.  Co.,  1  Hall  682;  Coit  v.  Commercial 
Ins.  Co.,  7  Johns.  385,  5  Am.  Dec.  282. 

United  States. —  Red  Wing  Mills  v.  Mer- 
cantile Mut.  Ins.  Co.,  19  Fed.  115;  Winthrop 
V.  Union  Ins.  Co.,  30  Fed.  Cas.  No.  17,901,  2 
Wash.  7. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  314. 

35.  Hartshorn  v.  Shoe,  etc.,  Dealers'  Ins. 
Co.,  15  Gray  (Mass.)  240;  Bargett  v.  Orient 
Mut.  Ins.  Co.,  3  Bosw.  (N.  Y.)  385;  Orient 
Mut.  Ins.  Co.  V.  Wright,  1  Wall.  (U.  S.)  456, 
17  L.  ed.  505;  Phenix  Ins.  Co.  v.  Wilcox,  etc.. 
Guano  Co.,  65  Fed.  724,  13  C.  C.  A.  88. 

Usages  among  merchants  should  be  spar- 
ingly resorted  to  in  construction,  as  they 
are  often  founded  in  mere  mistake.  Donnell 
V.  Columbian  Ins.  Co.,  7  Fed.  Cas.  No.  3,987, 
2  Sumn.  366. 

36.  Maine. —  Cobb  v.  Lime  Rock  F.  &  M. 
Ins.  Co.,  58  Me.  326. 

Maryland. —  Mason  v.  Franklin  F.  Ins.  Co., 
12  Gill  &  J.  468. 
Mississippi. —  Natchez  Ins.  Co.  v.  Stanton, 

2  Sm.  &  M.  340,  41  Am.  Dec.  592. 

New  York. —  Child  v.   Sun  Mut.   Ins.   Co., 

3  Sandf.  26. 

United  States. —  Insurance  Co.  of  North 
America  v.  Hibernia  Ins.  Co.,  140  U.  S.  565, 
11  S.  Ct.  909,  35  L.  ed.  517. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  314. 

A  local  usage  will  not  affect  the  meaning 
of  the  terms  of  the  policy,  unless  both  parties 
knew  of  such  usage  and  contracted  with  ref- 
erence to  it.  Cook  V.  Loew,  34  Misc.  (N.  Y.) 
276,  69  N.  Y.  Suppl.  614. 

If  the  policy  refers  to  the  usages  of  a  par- 
ticular city,  it  will  be  construed  in  accord- 
ance with  those  usages  only.  Union  Bank  v. 
Union  Ins.  Co.,  Dudley  (S.  C.)    171. 

37.  People  v.  Commercial  Alliance  L.  Ins. 
Co.,  21  N.  Y.  App.  Div.  533,  48  N.  Y.  Suppl. 
389;  Wilson  V.  Hampden  F.  Ins.  Co.,  4  R.  I. 
159. 

But  a  mere  statement  in  an  application  as 
to   what   the   understanding  of   the   insured 


is  will  not  control  the  legal  construction  of 
the  terms  of  the  policy.  Accident  Ins.  Co.  v. 
Crandal,  120  U.  S.  527,  7  S.  Ct.  685,  30  L.  ed. 
740. 

38.  Davis  v.  Insurance  Co.  of  North  Amer- 
ica, 115  Mich.  382,  73  N.  W.  393;  Bargett  v. 
Orient  Mut.  Ins.  Co.,  3  Bosw.  {N.  Y.)  385; 
New  York  Fidelity,  etc.,  Co.  v.  Lowenstein,  97 
Fed.  17,  38  C.  C.  A.  29,  46  L.  R.  A.  450 
[affirming  88  Fed.  474]. 

39.  See  supra,  III,  D. 

40.  See  supra,  III,  D,  5. 

41.  Alahama. —  Home  Ins.  Co.  ■;;.  Adler,  71 
Ala.  516. 

Illinois. —  Home  Ins.  Co.  v.  Favorite,  46 
111.  263. 

Minnesota. —  Salisbury  v.  Hekla  F.  Ins. 
Co.,  32  Minn.  458,  21  N.  W.  552. 

Missouri. —  DiiflF  v.  Philadelphia  F.  Assoc, 
56  Mo.  App.  355. 

New  York. —  De  Grove  v.  Metropolitan  Ins. 
Co.,  61  N.  Y.  594,  19  Am.  Rep.  305. 

Ohio. —  Newark  Mach.  Co.  v.  Kenton  Ins. 
Co.,  50  Ohio  St.  649,  35  N.  E.  1060,  22 
L.  R.  A.  768. 

Oregon. —  Cleveland  Oil,  etc.,  Mfg.  Co.  v. 
Norwich  Union  F.  Ins.  Soc,  34  Oreg.  228, 
55   Pac.   435. 

Pennsylvania. —  Eureka  Ins.  Co.  v.  Robin- 
son, 56  Pa.  St.  256,  94  Am.  Dec.  65;  State 
F.  &  M.  Ins.  Co.  V.  Porter,  3  Grant  123. 

Wisconsin. —  .^tna  Ins.  Co.  v.  North- 
western Iron  Co.,  21  Wis.  458. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  300. 

This  rule  is  applicable  whether  the  suit  is 
brought  in  equity  for  specific  performance, 
or  directly  at  law  on  the  agreement  for  in- 
surance, for  damages  for  breach  in  failure 
to  issue  the  policy  as  agreed.  Sproul  v. 
Western  Assur.  Co.,  33  Oreg.  98,  54  Pac. 
180. 

A  memorandum  of  a  contract  for  additional 
insurance  indorsed  on  a  policy  previously  is- 
sued is  to  be  construed  aa  contemplating 
so  far  as  applicable  the  terms  and  condi- 
tions of  the  previous  poliev.  London  Assur. 
Corp.  V.  Paterson,  106  Ga.  538,  32  S.  E. 
650. 
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of  business  of  the  company,  the  policy  is  to  be  construed  as  to  its  operation 
and  validity  in  accordance  with  the  laws  of  the  place  where  tiie  policy  is  deliv- 
ered and  accepted.*"  And  if  the  policy  provides  that  it  shall  not  be  valid  until  it 
is  countei'signed  by  its  agent,  the  place  where  it  is  thus  countersigned  and  deliv- 
ered is  deemed  the  place  of  contract.*'  Nevertlieless  the  contract  is  to  be  con- 
strued in  general  with  reference  to  the  laws  of  the  state  or  country  where  it  is 
made.**  The  place  where  the  property  is  situated. is  not  controlling;  and  a  com- 
pany may  in  its  own  state  make  a  valid  contract  as  to  the  insurance  of  property 
in  another  state,  without  complying  with  the  laws  of  the  latter  state,  the  state 
where  the  contract  is  made,  and  not  the  state  where  the  property  is  situated, 
being  deemed  the  place  of  contract.*'     The  enforcement  of  the  obligations  of  the 


43.  Massachusetts. —  King  Brick  Mfg.  Co. 
V.  Phoenix  Ins.  Co.,  164  Mass.  291,  41  N.  E. 
277. 

New  Hampshire. — Perry  v.  Dwelling-House 
Ins.  Co.,  67  N.  H.  291,  33  Atl.  731,  68  Am. 
St.  Rep.  668. 

Pennsylvania. —  Watt  v.  Gideon,  8  Pa, 
Dist.  395,  22  Pa.  Co.  Ct.  499. 

Wisconsin. —  Breitung's  Estate,  78  Wis.  33, 
46  N.  W.  891,  47  N.  W.  17. 

United  States. — Carrollton  Furniture  Mfg. 
Co.  i\  American  Credit  iTidemnity  Co.,  124 
Fed.  25,  59  C.  C.  A.  545;  Gibson  v.  Con- 
-necticut  F.  Ins.  Co.,  77  Fed.  561. 

Canada. —  McLachlan  -v.  ^tna  Ins.  Co., 
V  N.  Brunsw.  173. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  293. 

In  North  Carolina  the  statute  provides  that 
all  policies  of  insurance,  applications  for 
which  are  taken  within  the  state,  are  to  be 
construed  in  accordance  with  the  laws  of 
the  state.  Horton  v.  Home  Ins.  Co.,  122 
N.  C.  498,  29  S.  E.  944,  65  Am.  St.  Rep.  717. 

43.  Heebner  v.  Eagle  Ins.  Co.,  10  Gray 
(Mass.)  131,  69  Am.  Dee.  308;  Daniels  v. 
Hudson  River  F.  Ins.  Co.,  12  Cush.  (Mass.) 
418,  59  Am.  Dec.  192;  Antes  r.  State  Ins. 
Co.,  61  Nebr.  55,  84  N.  W.  412;  Galloway 
V.  Standard  F.  Ins.  Co.,  45  W.  Va.  237,  31 
S.  E.  969. 

Reference  to  laws  of  state. —  Even  though 
the  contract  specifies  that  it  is  to  be  con- 
strued according  to  the  laws  of  the  state  in 
which  the  company  has  its  home  office  for 
the  transaction  of  business,  nevertheless,  if 
finally  executed  and  delivered  in  another 
state,  the  courts  of  the  latter  state  will  not 
feel  bound  to  look  to  the  laws  of  the  state 
thus  referred  to  for  the  purpose  of  deter- 
mining questions  with  reference  to  its  con- 
struction and  operation.  Robinson  v.  Hurst, 
78  Md.  59,  26  Atl.  956,  44  Am.  St.  Rep.  626, 
20  L.  R.  A.  761;  Pietri  v.  Seguenot,  96  Mo. 
258,  69  S.  W.  1055;  Summers  v.  Fidelity 
Mut.  Aid  Assoc,  84  Mo.  App.  605. 

Reference  to  the  laws  of  foreign  countries. 
—  By  the  terms  of  a  policy  entered  into  be- 
tween parties  residing  in  diflferent  jurisdic- 
tions, the  terms  of  the  contract  as  to  its 
enforcement  may  be  made  dependent  on  the 
laws  of  a  jurisdiction  expressly  specified. 
Spurrier  r.  La  Cloche,  [1902]  A.  C.  446,  71 
X.  J.  P.  C.  101,  86  L.  T.  Rep.  N.  S.  631,  51 
Wkly.  Rep.  1.  But  in  the  absence  of  any  evi- 
dence as  to  the  foreign  law,  it  will  be  pre- 
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sumed  to  be  the  same  as  the  law  of  the  juris- 
diction. Huth  V.  New  York  Mut.  Ins.  Co.,  8 
Bosw.  (N.  Y.)  538;  McLachlan  v.  Mtna  Ins. 
Co.,  9  N.  Brunsw.  173. 

44.  Thus  if  an  application  is  sent  from  one 
state  or  country  to  a  company  doing  busi- 
ness in  anothei-,  and  the  application  is  there 
accepted,  and  a  policy  issued  in  accordance 
with  such  application,  the  law  of  the  state 
or  country  in  which  the  company  thus  trans- 
acts the  business  will  control  as  to  the 
validity  of  the  contract.  State  Mut.  F.  Ins. 
Assoc.  V.  Brinkley  Stave,  etc.,  Co.,  61  Arlc.  1,  31 
S.  W.  157,  54  Am.  St.  Rep.  191,  29  L.  R.  A. 
712;  Marden  v.  Hotel  Owners'  Ins.  Co.,  85 
Iowa  584,  52  N.  W.  509,  39  Am.  St.  Rep. 
316;  Shiff  v.  Louisiana  State  Ins.  Co.,  6  Mart. 
N.  S.  (La.)  629;  Galloway  v.  Standard  F. 
Ins.  Co.,  45  W.  Va.  237,  31  S.  E.  969; 
Seamans  v.  Knapp-Stout,  etc.,  Co.,  ,89  Wis. 
171,  61  N.  W.  757,  46  Am.  St.  Rep.  825,  27 
L.  R.  A.  362;  Lamb  v.  Bowser,  14  Fed.  Cas. 
No.  8,008,  7  Biss.  315.  And  this  is  true, 
although  the  policy,  instead  of  being  sent 
directly  to  the  insured  from  the  ofiice  of 
the  company,  is  sent  to  an  agent  of  the 
company,  to  be  delivered  to  the  insured. 
Commonwealth  Mut.  F.  Ins.  Co.  v.  William 
Knabe,  etc.,  Mfg.  Co.,  171  Mass.  265,  50  N.  E. 
516;  Western  r.  Genesee  Mut.  Ins.  Co.,  12  _ 
N.  Y.  258;  Huntley  v.  Merrill,  32  Barb. 
(N.  Y.)  626;  Desmazes  «.  Mutual  Ben.  L.  Ins. 
Co.,  7  Fed.  Cas.  No.  3,821;  Wright  v.  Sun 
Mut.  Ins.  Co.,  30  Fed.  Cas.  No.  18,095  [re- 
versed on  other  grounds  in  23  How.  412,  16 
I.,   ed.  529]. 

But  if  some  modification  of  terms  is  re- 
quired by  the  company,  the  contract  is  not 
completed  until  the  policy  is  delivered  to  and 
accepted  by  the  insured,  and  the  place  of 
.luch  delivery  £i,nd  acceptance  then  becomes 
the  place  of  contract.  Born  v.  Home  Ins.  Co., 
120  Iowa  299,  94  N.  W.  849. 

A  resident  of  one  state  may  become  a  mem- 
ber of  a  mutual  company  doing  business  in 
another  state,  and  be  bound  by  the  laws  of 
the  state  where  the  company  is  organized 
and  transacts  business.  Warner  v.  Del- 
bridge,  etc.,  Co.,  110  Mich.  590,  68  N.  W. 
283,  64  Am.  St.  Rep.  367,  34  L.  R.  A.  701; 
Baker  v.  Spaulding,  71  Vt.  169,  42  Atl.  982. 

45.  Arkansas. —  State  Mut.  F.  Ins.  Assoc. 
V.  Brinkley  Stave,  etc.,  Co.,  61  Ark.  1,  31 
S.  W.  157,'  54  Am.  St.  Rep.  191,  29  L.  R.  A. 
712. 
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contract  will  be  governed  by  the  laws  of  tbe  state  where  the  contract  is  to  be 
performed ;  ^  and  the  remedy  will  be  administered  by  the  law  of  the  state  in 
which  suit  is  brought.*' 

H.  Description  of  Parties—  l.  The  Insured.  The  name  of  the  insured,"  as 
a  party  to  the  contract,  usually  appears  from  the  written  instrument ;  but  if  the 
designation  is  imperfect  or  ambiguous  extrinsic  evidence  may  be  resorted  to,  and 
the  contract  will  be  held  to  apply  to  the  person  thus  ascertained."  In  general 
one  who  is  not  the  insured  cannot  have  the  benefit  of  the  insurance,  unless  it  is 
stipulated  in  the  policy  or  is  otherwise  made  to  appear  that  the  contract  was  made 
for  his  benefit.™ 

2.  Beneficiary.  The  insurance  may  be  for  beneficiaries  not  specifically  named, 
if  otherwise  siifliciently  described.'' 


Massachusetts. —  Commonwealth  Mut.  F. 
Ins.  Co.  V.  Fairbanks  Caiming  Co.,  173  Mass. 
161,  53  N.  E.  373. 

Missouri. —  Lumberman's  Mut.  Ins.  Co.  v. 
Xansas  City,  etc.,  R.  Co.,  149  Mo.  165,  50 
S.  W.  281;  Merchants',  etc.,  Ins.  Co.  v. 
Linchey,  3  Mo.  App.  588. 

Wew  Jersey. —  Northampton  Mut.  Live 
Stock  Ins.  Co.  V.  Tuttle,  40  N.  J.  L.  476; 
Columbia  F.  Ins.  Co.  v.  Kinyon,  37  N.  J.  L. 
33. 

New  York. —  Hyde  v.  Goodnow,  3  N.  Y. 
266;  Western  Massachusetts  Mut.  F.  Ins. 
Co.  V.  Hilton,  42  N.  Y.  App.  Div.  52,  58  N.  Y. 
Suppl.  996. 

Ohio. —  In  re  Andress,  6  Ohio  S.  &  C.  PI. 
Dec.  174,  5  Ohio  N.  P.  253. 

Vermont. — Baker  v.  Spaulding,  71  Vt.  169, 
42  Atl.  982. 

Wisconsin. — Seamans  v.  Knapp-Stout,  etc., 
Co.,  89  Wis.  171,  61  N.  W.  757,  46  Am.  St. 
Rep.  825,  27  L.  R.  A.  362. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  293. 

A  foreign  company,  having  made  a  centract 
of  insurance  in  Massachusetts,  it  was  held 
that  such  contract  would  be  interpreted  by 
the  laws  of  Massachusetts,  although  the 
foreign  company  had  not  complied  with  the 
statute  requiring  it  to  have  a  general  agent 
within  the  state.  Thwing  v.  Great  Western 
Ins.  Co.,  Ill  Mass.  93. 

If  a  policy  is  not  valid  in  the  state  where 
it  is  executed,  it  will  not  be  enforced  by  the 
courts  of  another  state.  Ford  v.  Buckeye 
State  Ins.  Co.,  6  Bush  (Ky.)  133,  99  Am. 
Dec.  663. 

By  statute  in  New  Hampshire  a  company 
organized  in  that  state  must  use  the  standard 
policy  there  provided  for,  but  may  in  other 
states  use  a  different  form  of  contract.  Davis 
V.  .^tna  Mut.  F.  Ins.  Co.,  67  N.  H.  218,  34 
Atl.  464. 

46.  Burgess  v.  Alliance  Ins.  Co.,  10  Allen 
(Mass.)    221;    Griswold  v.  Union  Mut.   Ins. 

Co.,  11  Fed.  Cas.  No.  5,840,  3  Blatchf.  231. 

47.  Thompson  v.  Traders'  Ins.  Co.,  169  Mo. 
12,  68  S.  W.  889.  But  the  place  of  per- 
formance is  determined  by  the  location  of 
the  property.  Clay  F.  &  M.  Ins.  Co.  v.  Huron 
Salt,  etc.,  Mfg.  Co.,  31  Mich.  346. 

48.  The  temi  "the  insured"  refers  to  the 
person  applying  for  the  insurance  and  en- 
tering into  the  contract  therefor,  and  not  to 
another   person   to   whom   the   loss   may   be 


made  payable  (Sanford  v.  Mechanics'  Mut. 
F.  Ins.  Co.,  12  Cush.  (Mass.)  541);  but 
if  the  one  to  whom  the  loss  is  made  pay- 
able is  really  the  contracting  party,  he  is 
the  insured,  although  the  property  may  be- 
long to  another  in  whose  name  the  policy 
is  ostensibly  taken  (Traders'  Ins.  Co.  v. 
Paeaud,  150  111.  245,  37  N.  E.  460,  41  Am.  St. 
Rep.  355;  Sias  v.  Roger  Williams  Ins.  Co., 
8  Fed.  187). 

49.  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  454. 
Where  the  policy  was  issued  to  "  L.  Simon  " 
and  in  a  suit  thereon  it  appeared  that  a 
woman  claiming  as  plaintiff  was  intended 
by  that  name,  it  was  held  that  her  recovery 
would  not  be  defeated  by  the  fact  that  in  the 
body  of  the  instrument  the  insured  was  fre- 
quently referred  to  by  the  personal  pronoun 
"his."  Simon  v.  Home  Ins.  Co.,  58  Mich. 
278,  25  N.  W.  190.  The  fact  that  a  corpora- 
tion is  described  in  a  policy  slightly  different 
from  its  legal  corporate  name  will  not  defeat 
its  recovery  under  a  policy  by  such  corpora- 
tion. Toledo  Linseed  Oil  Co.  v.  Universal  F. 
Ins.  Co.,  17  Phila.   (Pa.)   304. 

50.  Farmers'  Mut.  Ins.  Co.  ■;;.  New  Holland 
Turnpike  Co.,  122  Pa.  St.  37,  15  Atl.  563; 
Johnson  v.  Scottish  Union,  etc.,  Ins.  Co.,  93 
Wis.  223,  67  N.  W.  416. 

51.  Thus  a  policy  insuring  the  estate  of 
"A  B,  deceased"  is  valid.  Magoun  v.  Fire- 
men's Fund  Ins.  Co.,  86  Minn.  486,  91  N.  W. 
5,  91  Am.  St.  Rep.  370. 

On  the  other  hand  it  has  been  held  that  a 
recital  in  the  policy  designating  the  "  estate 
of  Daniel  Ross  "  as  the  beneficiary  was  with- 
out legal  significance,  but  might  be  sustained 
by  parol  evidence  showing  the  person  in- 
tended. Clinton  v.  Hope  Ins.  Co.,  51  Barb. 
(N.  Y.)    647. 

A  policy  for  the  benefit  of  the  heirs  and 
representatives  of  a  deceased  person  is  valid 
in  favor  of  the  trustee  of  the  property  held 
for  their  benefit.  Savage  v.  Howard  Ins.  Co., 
52  N.  Y.  502,  11  Am.  Rep.  741. 

A  policy  issued  to  "  S.  M.  G.,  agent,"  suffi- 
ciently indicates  that  the  intent  is  to  insure 
for  the  benefit  of  persons  not  named.  Platho 
V.  Merchants',  etc.,  Ins.  Co.,  38  Mo.  248. 

A  policy  taken  by  a  person  named  as  re- 
ceiver may  be  sued  on  by  his  successor  in  the 
receivership.  Steel  v.  Phenix  Ins.  Co.,  51 
Fed.  715,  2  C.  C.  A.  463. 

Parol    evidence. —  Where    the    policy    was 

[XI,  H,  2] 


664     [19  Cye.] 


FIRE  INSURANCE 


1.  Description  of  Subject-Matter  — l.  In  General,  The  language  of  the 
policy  being  chosen  by  the  insurer,  it  should  be  construed,  if  practicable,  so  as  to- 
cover  the  subject-matter  intended  to  be  covered.^^  A  portion  of  the  description 
which  is  false  may  be  disregarded,  if  enough  remains  to  identify  the  property  'y. 
the  rale  being  to  support  the  contract  of  indemnity  when  possible.^  TW 
description  in  the  application  may  be  referred  to  for  the  purpose  of  defining  the 
subject-matter  to  which  the  policy  relates.'*  Merely  clerical  errors  or  mistakes, 
may  be  corrected  even  after  loss.'' 

2.  Location.  The  location  of  the  property  is  usually  an  essential  element  in 
the  description,  and  the  policy  will  not  be  extended  to  property  not  within  the 
terms  of  the  description  in  this  respect.'^     The  location  of  personal  property  is- 


written  in  the  name  of  the  owner  "  with  a 
contractor's  insurance  for  30  days,"  parol 
evidence  was  held  to  be  admissible  to  show 
the  intention  that  the  insurance  was  to  be 
for  the  benefit  of  the  contractor  for  thirty 
days,  and  after  that  for  the  benefit  of  the 
o^vner.  German  F.  Ins.  Co.  v.  Thompson,  43 
Kan.   567,  23  Pac.  608. 

53.  Mtna.  Ins.  Co.  v.  Jackson,  16  B.  Mon. 
(Ky.)  242;  Franklin  P.  Ins.  Co.  v.  Updegraff, 
43  Pa.  St.  350. 

.  The  insurer  may  be  presumed  to  know  the 
meaning  of  the  terms  used  in  designating 
the  subject-matter  as  acquired  by  universal 
or  established  usage.  Mooney  v.  Howard  Ins. 
Co.,  138  Mass.  375,  52  Am.  Rep.  277. 

53.  California. — Hatch  v.  New  Zealand  Ins. 
Co.,  67  Cal.  122,  7  Pac.  411. 

Illinois. —  Zeigler  v.  Clinton  Mut.  County 
F.  Ins.  Co.,  84  111.  App.  442. 

Kansas. —  American  Cent.  Ins.  Co.  v.  Mc- 
Lanathan,  11  Kan.  533. 

Massachusetts. —  Heath  v.  Franklin  Ins. 
Co.,  1   Cush.  257. 

Minnesota. —  Sohreiber  v.  German- Ameri- 
can Hail  Ins.  Co.,  43  Minn.  367,  45  N.  W. 
708. 

New  York. —  Bryce  v.  Lorillard  F.  Ins.  Co., 
55  N.  Y.  240,  14  Am.  Rep.  249. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  338 
et  seq.    And  see  supra,  XI,  A. 

But  parol  evidence  is  not  admissible  to 
change  the  plain  and  essential  language  of 
the  description.  Sanders  v.  Cooper,  115  N.  Y. 
279,  22  N.  E.  212,  12  Am.  St.  Rep.  801,  5 
L.  R.  A.  638;  Fowler  v.  Mtna.  F.  Ins.  Co.,  6 
Cow.  '(N.  Y.)  673,  16  Am.  Dec.  460. 

54.  Menk  v.  Home  Ins.  Co.,  76  Cal.  50,  14 
Pac.  837,  18  Pac.  117,  9  Am.  St.  Rep.  158; 
Workman  v.  Insurance  Co.,  2  La.  507,  22 
Am.  Dee.  141 ;  Coleman  v.  Retail  Lumber- 
men's Ins.  Assoc,  77  Minn.  31,  79  N.  W. 
588;  Howard  F.  Ins.  Co.  v.  Bruner,  23  Pa.  St. 
50. 

The  description  may  limit  the  insurance  to 
a  condition  of  the  property,  as  a  threshing 
machine  "  while  not  in  use."  Minneapolis 
Threshing  Maeh.  Co.  v.  Firemen's  Ins.  Co., 
57  Minn.  35,  58  N.  W.  819,  47  Am.  St.  Rep. 
572,  23  L.  R.  A.  576. 

55.  Woodruff  v.  Columbus  Ins.  Co.,  5  La. 
Ann.  697;  Marsh  Oil  Co.  v.  Mtna,  Ins.  Co^, 
79  Mo.  App.  21;  Goodall  v.  New  England 
Mut.  F.  Ins.  Co.,  25  N.  H.  169;  Shanahan 
V.  Agricultural  Ins.  Co.,  6  Pa.  Super.  Ct.  65. 
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Authority  of  agent. —  The  general  agent  of 
the  company,  having  authority  to  issue  poli- 
cies, has  also  authority  to  correct  the  descrip- 
tion of  the  property  insured  in  order  to 
conform  it  to  the  intent  of  the  parties. 
Warner  v.  Peoria  M.  &  F.  Ins.  Co.,  14  Wis^ 
318.  And  such  an  agent  may  make  the  cor- 
rection even  after  loss,  so  that  action  at  law- 
may  be  maintained  on  the  policy  as  thus  cor- 
rected. McLaughlin  v.  American  F.  Ins.  Co.,. 
(Iowa  1904)  101  N.  W.  765;  Taylor  v.  State 
Ins.  Co.,  98  Iowa  521,  67  N.  W.  577,  60> 
Am.  St.  R'ep.  210. 

56.  Illinois. —  Liebenstein  v.  ^tna  Ins.  Co.^ 
45  111.  303;  Phoenix  Ins.  Co.  v.  Stewart,  5S 
111.  App.  273. 

Maine. —  Robinson  v.  Pennsylvania  Ins.  Co.,, 
87  Me.  399,  32  Atl.  096. 

Maryland. —  Mason  v.  Franklin  F.  Ins.  Co.,, 
12  Gill  &  J.  468. 

Massachusetts. —  Mead  v.  Phenix  Ins.  Co., 
158  Mass.  124,  32  N.  E.  945 ;  Sampson  v. 
Security  Ins.  Co.,  133  Mass.  49;  Hews  v.. 
Atlas  Ins.  Co.,  126  Mass.  389;  Heath  v.. 
Franklin  Ins.  Co.,  1  Cush.  257. 

Michigan. —  Benton  r.  Farmers'  Mut.  F. 
Ins.  Co.,  102  Mich.  281,  60  N.  W.  691,  26: 
L.  R.  A.  237;  North  American  F.  Ins.  Co.  v. 
Throop,  22  Mich.  146,  7  Am.  Rep.  638. 

New  York. —  Hood  v.  Manhattan  F.  Ins., 
Co.,  11  N.  Y.  532;  Liddle  v.  Market  F.  Ins. 
Co.,  4  Bosw.  179. 

Pennsylvania. —  Lycoming  County  Ins.  Co.. 
V.  UpdegrafT,  40  Pa.  St.  311;  Line  Lexington. 
Ins.  Co.  V.  Eastburn,   3  Walk.   88. 

United  States. —  Eddy  St.  Iron  Foundry  v.. 
Hampden  Stock,  etc.,  F.  Ins.  Co.,  8  Fed.  Cas. 
No.  4,277,  1  Cliff.  300;  Severance  v.  Conti- 
nental Ins.  Co.,  21  Fed.  Cas.  No.  12,680,  5^ 
Biss.  156. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  351. 

But  even  as  to  matter  of  description,  some 
liberality  is  exercised  in  applying  the  descrip- 
tion to  the  property,  so  as  to  carry  out  the> 
evident  intention  of  the  parties,  as  is  il- 
lustrated by  the  following  cases. 

Massachusetts. —  Westfield  Cigar  Co.  v.  In- 
surance Co.  of  North  America,  165  Mass, 
541,  43  N.  E.  504. 

Minnesota. —  Bergstrom  v.  Farmers'  Mut.. 
Ins.  Co.,  51  Minn.  29,  52  N.  W.  980;  Soli  v. 
Farmers'  Mut.  Ins.  Co.,  51  Minn.  24,  52- 
N.  W.  979. 

Mississippi. —  Boyd  v.  Mississippi  Home 
Ins.  Co.,  75  Miss.  47,  21  So.  708. 

Nebraska. —  Omaha   F.   Ins.   Co.   v.   Dufek>, 
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as  material  a  part  of  its  description  as  the  location  of  buildings ;  and  if  the  per- 
sonal property  is  described  as  kept  or  contained  in  a  certain  building,  its  loss  will 
not  be  covered  if  destroyed  elsewhere.^'  And  a  removal  of  tlie  property  to 
another  building  or  location  takes  it  out  of  the  description  of  tlie  policy.^^ 

3.  Buildings  and  Additions.  In  general  the  description  of  a  building  covers 
only  tlie  single  and  complete  structure,  and  not  separate  structures  used  in  con- 
nection with  it,''  nor  walls  or  fixtures  not  constituting  a  part  of  the  permanent 
structure.*"     So  too  it  is  well  settled  that  the  term  """buildings  and  additions  " 


44  Nebr.  241,  62  N.  W.  465;  Phenix  Ins.  Co. 
V.  Gebhart,  32  Nebr.  144,  49  N.  W.  333. 

Hew  York. —  Farmers'  L.  &  T.  Co.  v.  Har- 
mony F.  &  M.  Ins.  Co.j  51  Barb.  33;  Webb  v. 
National  F.  Ins.  Co.,  2  Sandf.  497. 

Canada. —  Citizens'  Ins,  etc.,  Co.  v.  Lajoie, 
4  Montreal  Q.  B.  362;  Cie.  d' Assurance  Mu- 
tuelle  V.  Villeneuve,  2  Montreal  Q.  B.  89; 
Eolland  v.  Citizens  Ins.  Co.,  21  L.  C.  Jur. 
262;  Eolland  v.  North  British,  etc.,  Ins.  Co., 
14  L.  C.  Jur.  69. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  351. 

57.  Bryce  v.  Lorillard  F.  Ins.  Co.,  55  N.  Y. 
240,  14  Am.  Rep.  249;  Edwards  v.  Fireman's 
Ins.  Co.,  43  Misc.  (N.  Y.)  354,  87  N.  Y. 
Suppl.  507.  Thus  the  description  of  the 
property  as  on  the  premises  of  a  certain  com- 
pany was  held  not  to  apply  to  the  same 
property  on  premises  subsequently  acquired, 
Providence,  etc.,  R.  Co.  v.  Yonkers  F.  Ins, 
Co.,  10  R.  I.  74;  Brandt  v.  Berlin  Farmers' 
Mut.  Feuer,  etc.,  Co.,  108  Wis.  231,  84  N.  W. 
180.  But  it  was  held  that  a  description  of 
the  property  as  in  the  "  frame  stable  and 
carriage  house  building  belonging  with  "  the 
dwelling  of  the  insured,  and  on  the  same  lot, 
covered  such  property  in  a  frame  building 
afterward  erected  on  the  same  lot  for  the 
same  use.  Robinson  v.  Pennsylvania  F.  Ins. 
Co.,  90  Me.  385,  38  Atl.  320.  Words  of  de- 
scription of  the  place  in  which  the  property 
is  kept,  which  designated  a  factory  or  some 
such  general  place  of  business,  may  cover 
goods  not  in  the  main  building.  Liebenstein 
V.  Baltic  F.  Ins.  Co.,  45  111.  301;  Blake  v. 
Exchange  Mut.  Ins.  Co.,  12  Gray  (Mass.) 
265;  Pettit  v.  State  Ins.  Co.,  41  Minn.  299,  43 
N.  W.  378. 

58.  Harris  v.  Royal  Canadian  Ins.  Co.,  53 
Iowa  236,  5  N.  W.  124;  English  v.  Franklin 
F.  Ins.  Co.,  55  Mich.  273,  21  N.  W.  340,  54 
Am.  Rep.  377;  Lyons  v.  Providence  Wash- 
ington Ins.  Co.,  14  R.  I.  109,  51  Am.  Rep. 
364 ;  Gorman  v.  Hand-in-Hand  Ins.  Co.,  Ir.  R; 
11  C.  L.  224. 

Extent  and  limits  of  rule. —  If  the  property 
is  described  as  covered  by  insurance  while  in 
a  certain  building  or  location  "  and  not  else- 
where," the  insurance  will  cover  only  a  loss 
of  the  property  while  in  that  location.  L'Anse 
V.  Philadelphia  Fire  Assoc,  119  Mich.  427, 
78  N.  W.  465, '  75  Am.  St.  Rep.  410,  43 
L.  R.  A.  838.  So  if  the  policy  covers  ma- 
chinery while  in  operation  or  use  in  a 
specified  locality,  loss  of  the  machinery  will 
not  be  covered  if  it  occurs  while  the  ma- 
chinery is  stored  or  in  a  shop  for  repairs. 
Slinkard  ■;;.  Manchester  F.  Aasur.  Co.,  122 
Cal.  595,  55  Pac.  417;  Mawhinney  v.  South- 
ern Ins.   Co.,   98   Cal.   184,  34  Pac.  945,  20 


L.  R,  A.  87.  But  a  removal  of  the  goods 
described  as  in  a  building  from  one  part  of 
the  building  to  another  will  not  affect  the 
insurance.  Fair  v.  Manhattan  Ins.  Co.,  112 
Mass.  320. 

Live  stock  described  as  "  in  barn  or  in  field  " 
will  cover  animals  at  large.  Trade  Ins.  Co. 
V.  Barracliflf,  45  N.  J.  L.  543,  46  Am.  Rep. 
792.  However,  live  stock,  vehicles,  and  the 
like  may  be  so  described  that  any  animals  or 
vehicles  within  the  general  description  of  the 
policy  in  a  specific  barn  referred  to  will  be 
covered  by  the  policy.  Springfield  F.  Ins. 
Co.  V.  Crozier,  12  Ky.  L.  Rep.  143;  Bradbury 
V.  Western  Assur.  Co.,  80  Me.  396,  15  Atl. 
34,  6  Am.  St.  Rep.  219. 

Although  removal  of  goods  is  allowed  by 
the  policy,  and  they  are  covered  in  different 
locations  as  described,  they  will  not  be  cov- 
ered while  in  transit.  Goodhue  v.  Hartford 
F.  Ins.  Co.,  184  Mass.  41,  67  N.  E.  645. 

Description  of  location  of  personal  property 
as  a  continuing  warranty,  breach  of  which 
will  avoid  the  contract,  see  infra,  XIII,  E,  1. 

59.  Louisiana. — ^Workman  v.  Insurance  Co., 
2  La.  507,  22  Am.  Dec.  141. 

Massoyohusetts. —  Westfield  Cigar  Co.  v.  In- 
surance Co.  of  North  America,  169  Mass.  382, 
47  N.  E.  1026;  Mead  v.  Phenix  Ins.  Co.,  158 
Mass.  124,  32  N.  E.  945;  White  v.  Springfield 
Mut.  F.  Assur.   Co.,  8  Gray  566. 

Michigan. —  Hannan  t'.  Westchester  P.  Ins. 
Co.,  81  Mich.  561,  45  N.  W.  1122;  Hannan  v. 
Williamsburgh  City  F.  Ins.  Co.,  81  Mich.  556, 
45  N.  W.  1120,  9  L.  R.  A.  127. 

Minnesota. —  Broadwater  v.  Lion  F.  Ins. 
Co.,  34  Minn.  465,  26  N.  W.  455. 

New  Jersey. —  A.  A.  Grifling  Iron  Co.  v. 
Liverpool,  etc.,  Ins.  Co.,  68  N.  J.  L.  368,  54 
Atl.  409. 

New  York. —  Nelson  V.  Traders'  Ins.  Co., 
86  N.  Y.  App.  Div.  66,  83  N.  Y.  Suppl.  220 ; 
Saunders  v.  Agricultural  Ins.  Co.  of  Water- 
town,  39  N.  Y.  App.  Div.  631,  57  N.  Y.  Suppl. 
683;  Rickerson  v.  German- American  Ins.  Co., 
85  Hun  266,  32  N.  Y.  Suppl.  1026. 

Pennsylvania. —  Ellmaker  v.  Franklin  P. 
Ins.  Co.,  5  Pa.  St.  183. 

Wisconsin. —  Chandos  v.  American  F.  Ins. 
Co.,  84  Wis.  184,  54  N.  W.  390,  19  L.  R.  A. 
321. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  340. 

60.  Commercial  F.  Ins.  Co.  v.  Allen,  80 
Ala.  571,  1  So.  202;  Monteleone -o.  Royal  Ins. 
Co.,  47  La.  Ann.  1563,  18  So.  472,  56  L.  R.  A. 
784;  Hale  v.  Springfield  P.  &  M.  Ins.  Co.,  46 
Mo.  App.  508;  Northrup  V.  Piza,  167  N.  Y. 
578,  60  N.  E.  1117. 

But  a  policy  on  the  "  main  building  "  of  an 
asylum  was  held  to  cover  connected  engine 
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does  not  cover  structures  not  structurally  connected  with,  and  dependent  upon, 
the  main  building.'' 

4.  Fixtures.  The  insurance  on  a  building,  in  the  absence  of  an  express  excep- 
tion, covers  those  things  which  have  by  annexation  become  a  part  of  the  realty,'^ 
but  not  those  things  which  remain  personalty,  although  they  are  within  the  build- 
ing.*' But  the  term  "  store  fixtures  "  is  used  to  cover  fittings,  fixtures,  furniture, 
etc.,  which  are  peculiarly  adapted  for  use  in  course  of  trade,  whether  they  are 
a  part  of  the  realty  or  not." 

5.  Manufactories  and  Manufactures.  Within  the  term  "manufactory,"  as 
used  in  a  policy  covering  also  articles  or  materials  used  in  the  business,  all 
machinery,  stock,  and  material  thus  used  is  included.'^ 

6.  Tools  and  Machinery.  Under  the  head  of  tools  and  machinery  are  included 
the  appliances  used  in  a  manufacturing  business,  whether  attached  to  the  building 
or  not.'° 


room,  kitchen,  and  laundry.     ..Etna  Ins.  Co. 
V.  Atty.-Gen.,  18  Can.  Sup.  Ct.  707. 

61.  Kentucky. —  Franklin  F.  Ins.  Co.  v. 
Hellerick,  49  S.  W.  r066,  20  Ky.  L.  Rep.  1703. 

Massachusetts. —  Forbes  v.  American  Ins. 
Co.,  164  Mass.  402,  41  N.  E.  656. 

Minnesota. —  Boak  Fish  Co.  v.  Manchester 
F.  Aasur.  Co.,  84  Minn.  419,  87  N.  W.  932; 
Cargill  V.  Millers',  etc.,  Mut.  Ins.  Co.,  33 
Minn.  90,  22  N.  W.  6. 

Mississippi. —  Phenix  Ins.  Co.  v.  Martin, 
(1894)    16  So.  417. 

New  Hampshire. —  Marsh  v.  Concord  Mut. 
F.  Ins.  Co.,  71  N.  H.  253,  51  Atl.  898;  Marsh 
V.  New  Hampshire  F.  Ins.  Co.^  70  N.  H.  590, 
49  Atl.  88. 

New  Jersey. —  Garrison  v.  Farmers'  Mut. 
F.  Ins.  Co.,  56  N.  J.  L.  235,  28  Atl.  8. 

New  York. —  Maisel  v.  Philadelphia  Fire 
Assoc,  59  N.  Y.  App.  Div.  461,  69  N.  Y. 
Suppl.  181. 

Pennsylvania. —  Carpenter  v.  Allemannia 
F.  Ins.  Co.,  156  Pa.  St.  37,  26  Atl.  781. 

Wisconsin. —  Gross  v.  Milwaukee  Mechan- 
ics' Ins.  Co.,  92  Wis.  656,  66  N.  W.  712; 
Home  Mut.  Ins.  Co.  v.  Eoe,  71  Wis.  33,  36 
N.  W.  594. 

United  States. —  Arlington  Mfg.  Co.  v.  Nor- 
wich Union  F.  Ins.  Co.,  107  Fed.  662,  46 
C.  C.  A.  542. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  341. 

But  a  subsequent  addition  to  a  school  build- 
ing was  held  to  be  covered  by  a  prior  policy 
on  the  main  building.  Meigs  v.  London 
Assur.  Co.,   126  Fed.  781. 

62.  Capital  City  Ins.  Co.  v.  Caldwell,  95 
Ala.  77,  10  So.  355;  Niagara  F.  Ins.  Co.  v. 
Heenan,  181  111.  575,  54  N.  E.  1052;  West  v. 
Farmers'  Mut.  Ins.  Co.,  117  Iowa  147,  90 
N.  W.  523-;  Phosnix  Ins.  Co.  v.  Luce,  11 
Ohio  Cir.  Ct.  476,  5  Ohio  Cir.  Dec.  210. 

63.  Planters',  etc.,  Ins.  Co.  v.  Thurston,  93 
Ala.  255,  9  So.  268. 

A  policy  covering  fixtures  of  a  saloon  does 
not  include  chairs.  Manchester  F.  Assur.  Co. 
V.  Feibelman,  118  Ala.  308,  23  So.  759. 

A  policy  on  a  "grist  mill"  was  held  to 
cover  both  fixed  and  movable  machinery. 
Shannon  v.  Gore  Dist.  Mut.  F.  Ins.  Co.,  2 
Ont.  App.   396. 

An  exception  of  decoration  to  walls  and 
ceilings  does  not  cover  the  painting  of  the 
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outside  of  the  building.  Sherlock  v.  German- 
American  Ins.  Co.,  162  N.  Y.  656,  57  N.  E. 
1124. 

64.  California. —  Clark  v.  Svea  F.  Ins.  Co., 
102  Cal.  252,  36  Pac.  587. 

Massachusetts. —  Whitemarsh  v.  Conway 
F.  Ins.  Co.,  16  Gray  359,  77  Am.  Dec.  414. 

New  York. —  Banyer  v.  Albany  Ins.  Co., 
85  N.  Y.  App.  Div.  122,  83  N.  Y.  Suppl.  65. 

Washington. —  Pencil  v.  Home  Ins.  Co.,  3 
Wash.   485,   28   Pac.    1031. 

United  States. —  Thurston  v.  Union  Ins. 
Co.,  17  Fed.  127. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  342. 

65.  Illinois. —  Phoenix  Ins.  Co.  v.  Favorite, 
49  111.  259 ;  Peoria  M.  &  F.  Ins.  Co.  v.  Lewis, 
18  111.  553. 

Kentucky. —  JStna  Ins.  Co.  v.  Jackson,  16 
B.  Mon.  242. 

Maryland. —  Carlin  v.  Western  Assur.  Co., 
57  Md.  515,  40  Am.  Rep.  440;  Planters'  Mut. 
Ins.  Co.  V.  Deford,  38  Md.  382. 

Massachusetts. —  Mooney  v.  Howard  Ins. 
Co.,  138  Mass.  375,  52  Am.  Rep.  277. 

Michigan. —  Cronin  v.  Philadelphia  Fire 
Assoc,  112  Mich.  106,  70  N.  W.  448. 

Missouri. —  American  Spelter  Co.  v.  Provi- 
dence Washington  Ins.  Co.,  64  Mo.  App.  438. 

New  York. —  Michel  v.  American  Cent» 
Ina.  Co.,  17  N.  Y.  App.  Div.  87,  44  N.  Y. 
Suppl.  832;  Moadinger  v.  Mechanics'  F.  Ins. 
Co.,  2  Hall  490. 

Oregon. —  Stemmer  v.  Scottish  Union,  etc., 
Ins.  Co.,  33  Oreg.  65,  49  Pac.  588,  53  Pac. 
498. 

United  States. —  Spratley  v.  Hartford  Ins. 
Co.,  22  Fed.  Gas.  No.  13,256,  1  Dill.  392. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  345. 

Compare  Franklin  F.  Ins.  Co.  v.  Brock,  57 
Pa.  St.  74,  defining  the  term  "  manufactory  " 
as  used  in  a  fire-insurance  policy. 

For  example  material  may  be  included  which 
is  not  in  its  nature  hazardous  (Citizens'  Ins. 
Co.  V.  McLaughlin,  53  Pa.  St.  485),  but  not 
extrahazardous  articles,  excluded  by  the  other 
terms  of  the  policy  which  are  not  necessarily 
or  usually  used  in  the  business  (McFarland 
1).  Peabody  Ins.  Co.,  6  W.  Va.  425). 

66.  Alabama. —  James  River  Ins.  Co.  v. 
Merritt,  47  Ala.  387. 

Illinois. —  Phoenix  Ins.  Co.  V.  Stewart,  53 
111.  App.  273. 
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7.  Stock  and  Merchandise.  The  term  "  stock  "  as  used  in  connection  with  a 
mercantile  business  includes  articles  usually  kept  for  sale  in  connection  with  that 
business,^''  but  not  articles  kept  for  use,  and  not  for  sale.°^ 

8.  Household  Goods  and  Furniture.  The  term  "  household  furniture  "  includes 
all  articles  necessary  and  convenient  for  housekeeping,  such  as  kitchen  furniture, 
carpets,  bedding,  and  the  like.^' 


MassiMihuseUs. —  Houghton  v.  Watertown 
P.  Ins.  Co.,  131  Mass.  300;  Lovewell  v.  West- 
chester F.  Ins.  Co.,  124  Mass.  418,  26  Am. 
Eep.  671;  Seavey  v.  Central  Mut.  F.  Ins.  Co., 
Ill  Mass.  540. 

Missouri. — Havens  v.  Germania  F.  Ins.  Co., 
123  Mo.  403,  27  S.  W.  718,  45  Am.  St.  Eep. 
570,  26  L.  R.  A.  107. 

New  York. —  Bigler  «.  New  York  Cent.  Ins. 
Co.,  20  Barb.  635. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  344. 

"A  threshing  outfit"  will  include  a  self- 
feeder.  Minneapolis  Threshing  Mach.  Co.  v. 
Darnall,  13  S.  D.  279,  83  N.  W.  266. 

Patterns  are  tools,  .^tna  Ins.  Co.  v.  Strout, 
16  Ind.  App.  160,  44  N.  E.  934;  Adams  v. 
New  York  Bowery  F.  Ins.  Co.,  85  Iowa  6,  51 
N.  W.  1149;  Lovewell  v.  Westchester  F.  Ins. 
Co.,   124  Mass.  418,  26  Am.  Eep.  671. 

Rolling-stock. —  An  insurance  on  the  prop- 
erty of  a  railroad  company  includes  cars  and 
other  rolling-stock,  whether  in  use  on  its  own 
road  or  elsewhere. 

Illinois. —  Phenix  Ins.  Co.  v.  Belt  E.  Co., 
82  111.  App.  265. 

Massachusetts.  —  Fitohburg  E.  Co.  v. 
Charlestown  Mut.  F.  Ins.  Co.,  7  Gray  64. 

New  York. —  Farmers'  L.  &  T.  Co.  v.  Har- 
mony F.  &  M.  Ins.  Co.,  51  Barb.  33  [affirmed 
in  41  N.  Y.  619]. 

Texas. —  Philadelphia  Underwriters  v.  Ft. 
Worth,  etc.,  E.  Co.,  31  Tex.  Civ.  App.  104, 
71  S.  W.  419. 

United  States. —  Liverpool,  etc.,  Ins.  Co.  v. 
McNiell,  89  Fed.  131,  32  C.  C.  A.  173. 

67.  Arkansas. —  Phoenix  Ins.  Co.  v.  Flem- 
ming,  65  Ark.  54,  44  S.  W.  464,  67  Am.  St. 
Eep.  900,  39  L.  E.  A.  789. 

Iowa. — "Bavis  i\  Anchor  Mut.  F.  Ins.  Co., 
96  Iowa  70,  64  N.  W.  687. 

Louisiana. —  Eafel  v.  Nashville  M.  &  F.  Ins. 
Co.,  7  La.  Ann.  244. 

Ma/ryloMd. —  Planters'  Mut.  Ins.  Oo.  v. 
Engle,  52  Md.  468. 

Massachusetts. —  Crosby  V.  Franklin  Ins. 
Co.,  5  Gray  504. 

Michigan. —  Hall  v.  Concordia  F.  Ins.  Co., 
90  Mich.  403,  51  N.  W.  524. 

New  York.—  Cook  v.  Loew,  34  Misc.  276,  69 
N.  Y.  Suppl.  614. 

North  Carolina. —  Wilson  Drug  Co.  v. 
Phoenix  Assur.  Co.,  110  N.  C.  350,  14  S.  E. 
790. 

Ohio. —  Clary  v.  Protection  Ins.  Co.,  Wright 
228. 

Pennsylvania. —  West  Branch  Lumberman's 
Exch.  V.  American  Cent.  Ins.  Co.,  183  Pa.  St. 
366,  38  Atl.  1081;  Franklin  F.  Ins.  Co.  V. 
UpdegrafiF,  43  Pa.  St.   350. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  346. 

Even  extrahazardous  articles  kept  for  sale 
as  a  part  of  the  usual  stock  of  the  business 


are  covered  by  a  policy,  although  there  is 
special  prohibition  of  the  keeping  of  such 
articles.  Steinbach  v.  La  Fayette  F.  Ins. 
Co.,  54  N.  Y.  90;  Jones  v.  Fireman's  Fund 
Ins.  Co.,  51  N.  Y.  318;  Pindar  v.  Kings 
County  F.  Ins.  Co.,  36  N.  Y.  648,  93  Am. 
Dec.  544.     And  see  supra,  XI,  A,  6. 

68.  Kent  v.  Liverpool,  etc.,  Ins.  Co.,  26  Ind. 
294,  89  Am.  Dec.  463;  Burgess  v.  Alliance 
Ins.  Co.,  10  Allen  (Mass.)  221.  But  com- 
pare Georgia  Home  Ins.  Co.  v.  Allen,  119 
Ala.  436,  24  So.  399,  holding  that  under 
a  policy  insuring  a  stock  of  merchandise 
consisting  of  family  groceries,  lamps,  scales, 
and  other  merchandise,  scales  used  as  store 
fixtures  and  not  kept  for  sale  were  included. 

Where  a  policy  was  issued  to  a  painter 
who  kept  nothing  for  sale  except  his  own 
productions,  including  his  paints,  oils, 
brushes,  and  other  merchandise,  it  was  held 
that  this  last  term  covered  articles  of  neces- 
sity and  convenience.  Hartwell  v.  Califor- 
nia Ins.  Co.,  84  Me.  524,  24  Atl.   954. 

69.  Patrons'  Mut.  Aid  Soc.  v.  Hall,  19  Ind. 
App.  118,  49  N.  E.  279;  Eeynolds  v.  Iowa, 
etc.,  Ins.  Co.,  80  Iowa  563,  46  N.  W.  659; 
Clarke  v.  Firemen's  Ins.  Co.,  18  La.  431; 
Summers  v.  Home  Ins.  Co.,  53  Mo.  App. 
521. 

"  Household  furniture,  useful  and  otna- 
mental"  covers  a  valuable  vase.  Bowne  i'. 
Hartford  F.  Ins.  Co.,  46  Mo.  App.  473. 
"  Household  furniture,  useful  and  ornamen- 
tal and  family  stores,"  includes  books  and 
games,  writing  materials,  child's  swing,  etc. 
Huston  V.  State  Ins.  Co.,  100  Iowa  402,  69 
N.  W.  674. 

Dental  books. —  A  policy  on  the  furniture, 
chairs,  instruments,  etc.,  in  a  dental  office 
was  held  not  to  include  dental  books.  Amer- 
ican F.  Ins.  Co.  V.  Bell,  (Tex.  Civ.  App. 
1903)   75  S.  W.  3ri9. 

Silver  forks  and  spoons  intended  for  gen- 
eral use  are  not  within  the  exception  of 
"  plate,"  which  is  classed  with  money,  bul- 
lion, etc.  Hanover  F.  Ins.  Co.  v.  Mannasson, 
29  Mich.  316. 

Wearing  apparel. —  A  policy  on  wearing 
apparel  does  not  cover  the  apparel  of  a 
housekeeper.  Dwelling  House  Ins.  Co.  v. 
Freeman,  10  Ky.  L.  Rep.  496.  Where  the 
policy    specified    "  $800    on    household    and 

kitchen    furniture,    .    .    .    and    $ —    on 

family  wearing  apparel,"  it  was  held  that 
wearing  apparel  not  being  put  in  under 
separate  valuation  was  included  in  the 
eight-hundred-dollar  item.  German  F.  Ins. 
Co.  V.  Seibert,  24  Ind.  App.  279,  56  N.  E. 
686. 

But  a  policy  on  the  furniture  of  a  hotel 
does  not  include  furniture  stored.  Conti- 
nental Ins.  Co.  V.  Pruitt,  65  Tex.  125. 

[XI,  I.  8] 
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9.  Crops,  Grain,  Etc.  Insurance  on  crops  includes  those  growing  in  the  field 
as  well  as  tliose  harvested.'" 

10.  Subsequent  Additions  to  Stock,  Furniture,  Etc.  A  policy  covering  bj 
general  terms  stock,  furniture,  fixtures,  etc.,  will  include  subsequent  additions 
thereto,'''  unless  the  description  is  specific,  and  it  is  indicated  by  such  description 
or  otherwise  that  only  the  property  on  hand  at  the  time  of  insurance  was 
intended  to  be  covered.'^ 

11.  Interest  of  Insured.  The  description  in  the  policy  usually  relates  to  the 
property  '^  and  not  to  the  interest  of  the  insured  therein  ;  and  if  the  policy  is  not 
invalid  by  reason  of  some  misdescription  or  breach  of  warranty,  the  insured 
recovers  for  a  loss  of  the  property,  if  he  had  an  insurable  interest  therein  at  the 
time  of  the  loss,'*  and  unless  it  is  so  stipulated  the  policy  will  not  cover  interests 
other  than  those  of  insured.'^    But  the  policy  may  be  made  payable  to  a  third 


70.  Montgomery  County  Mut.  P.  Ins.  Co. 
v.  De  Haven,  2  Pa.  Caa.  371,  5  Atl.  65. 

"  Grain "  covers  millet  hay  ( Norris  Vt. 
Farmers'  Mut.  F.  Ins.  Co.,  65  Mo.  App. 
632)  ;  but  not  baled  broom  corn  from  which 
the  seed  has  been  threshed  (Eeavis  t".  Farm- 
ers' Mut.  F.  Ins.  Co.,  78  Mo.  App.  14). 

"  Grain  in  stack  "  includes  stacked  grain  on 
a  separate  tract  of  land.  Sawyer  v.  Dodge 
County  Mut.  Ins.  Co.,  37  Wis.  503.  Such 
term  covers  uuthreshed  flax  raised  for  seed 
and  not  for  fiber.  Hewitt  v.  Watertown  F. 
Ins.  Co,,  55  Iowa  323,  7  N.  W.  596,  39  Am. 
Rep.   174. 

"fl.  Alabama. —  Manchester  F.  Assur.  Co.  v. 
Feibelman,    118    Ala.    308,    23    So.    759. 

Illinois. —  Northern  Pae.  Express  Co.  v. 
Traders'  Ins.  Co.,  183  111.  356,  55  N.  E. 
702;  Phenix  Ins.  Co.  v.  Belt  R.  Co.,  182 
111.  33,  54  N.  E.  1046;  American  Cent.  Ins. 
Co.  V.  Rothchild,  82  111.  166;  Peoria  M.  &  F. 
Ins.  Co.  V.  Anapow,  51  111.  283. 

Iowa. —  Mills  V.  Farmers'  Ins.  Co.,  37  Iowa 
400. 

Louisiana. —  Walton  v.  Louisiana  State 
M.  &  F.  Ins.  Co.,  2  Rob.  562. 

New  Hampshire. —  Cummings  v.  Cheshire 
County  M.   F.  Ins.  Co.,  55  N.  H.  457. 

New  York. —  Hoffman  v.  ^tna  F.  Ins.  Co., 
32  N.  y.  405,  88  Am.  Dec.  337;  Whitwell 
v.  Putnam  F.  Ins.  Co.,  6  Lans.  166 ;  Hooper  v. 
Hudson  River  F.  Ins.  Co.,  15  Barb.  413; 
New  York  Gaslight  Co.  v.  Mechanics'  F. 
Ins.  Co.,  2  Hall   108. 

Pennsylvania. —  Sharpless  v.  Hartford  F. 
Ins.   Co.,   140  Pa.   St.   437,  21   Atl.   451. 

Vermont. —  Wood  v.  Rutland,  etc.,  Mut. 
F.  Ins.   Co.,  31  Vt.  552. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  342 
et  seq. 

72.  Nappanee  Furniture  Co.  v.  Vernon 
Ins.  Co.,  10  Ind.  App.  319,  37  N.  E.  1064; 
Moriarty  v.  U.  S.  Fire  Ins.  Co.,  19  Tex.  Civ. 
App.  669,  49  S.  W.  132;  Phoenix  Ins.  Co.  v. 
Dunn,  (Tex.  Civ.  App.  1897)  41  S.  W.  109; 
Mauger  v.  Holyoke  Mut.  F.  Ins.  Co.,  16 
Fed.   Cas.   No.   9,305,  Holmes  287. 

73.  The  policy  may  he  so  drawn  as  to 
cover  not  merely  the  value  of  the  property 
destroyed,  but  also  earnings  and  profits 
(Hayes  v.  Milford  Mut.  F.  Ins.  Co.,  170 
Mass.  492,  49  N.  E.  754;  Michael  v.  Prus- 
sian Nat.  Ins.  Co.,   171   N.  Y.  25,  63  N.  E. 
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810;  Buffalo  Elevating  Co.  v.  Prussian  Nat. 
Ins.  Co.,  64  N.  Y.  App.  Div.  182,  71  N.  Y. 
Suppl.  918),  or  the  value  of  the  use  and 
occupancy  of  the  property  which  is  lost  by 
its  destruction  (Tanenbaum-  v.  Simon,  iO 
Misc.  (N.  Y.)  174,  81  N.  Y.  Suppl.  655  [af- 
firmed in  84  N.  Y.  App.  Div.  642,  82  N.  Y. 
Suppl.  1116]),  or  liability  which  falls  upon 
the  insured  by  reason  of  the  loss  of  the 
property  (Home  Ins.  Co.  v.  Peoria,  etc.,  E. 
Co.,  178  111.  64,  52  N.  E.  862;  National 
Filtering  Oil  Co.  v.  Citizens'  Ins.  Co.,  106 
N.  Y.  535,  13  N.  E.  337,  60  Am.  Rep.  473 
[affirming  34  Hun  556] ;  Hedger  v.  Union 
Ins.  Co.,  17  Fed.  498;  Germania  F.  Ins. 
Co.  V.  Thompson,  95  U.  S.  547,  24  L.  ed. 
487). 

74.  Teague  v.  Germania  F.  Ins.  Co.,  71 
Ala.  473;  Bell  v.  Western  M.  &  F.  Ins.  Co., 
5  Rob.  (La.)  423,  39  Am.  Dec.  542;  Fire 
Ins.  Assoc,  of  England  v.  Merchants',  etc., 
Transp.  Co.,  66  Md.  339,  7  Atl.  905,  59  Am. 
Rep.  162;  Hartford  Protective  Ins.  Co.  v. 
Harmer,  2   Ohio   St.   452,   59  Am.  Dec.   684. 

75.  Illinois. —  Hebner  v.  Palatine  Ins.  Co., 
157  111.  144,  41  N.  E.  627. 

Massachusetts. —  Monadnock  R.  Co.  v.  Man- 
ufacturers Ins.  Co.,  113  Mass.  77;  Getehell 
0.  ^tna  Ins.  Co.,  14  Allen  325. 

New  Jersey. —  Milliken  v.  Woodward,  64 
N.  J.  L.  444,  45  Atl.  796. 

New  York. —  Mead  v.  Mercantile  Mut.  Ins. 
Co.,  67  Barb.  519;  Pitney  v.  Glens  Falls 
Ins.  Co.,  61   Barb.   335;   Wyman  v.  Prosser, 

36  Barb.   368. 

Pennsylvania. — Smith  v.  Columbia  Ins.  Co., 
17  Pa.  St.  253,  55  Am.  Dec.  546. 

United  States. —  Hedger  v.  Union  Ins.  Co., 
17  Fed.  498;  Cohn  v.  Virginia  F.  &  M.  Ins. 
Co.,  6  Fed.  Cas.  No.  2,970,  3  Hughes  272. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  347. 

One  person  may,  however,  be  the  sole  owner 
within  the  terms  of  the  policy,  although 
another  has  some  interest  in  the  property. 
Traders'    Ins.    Co.    v.    Pacaud,    150    111.    245, 

37  N.  E.  460  [affirming  51  111.  App.  252]; 
Millaudon  v.  Atlantic  Ins.  Co.,  8  La.  557. 

A  mortgagee  may  insure  the  mortgaged 
property.  Kernochan  v.  New  York  Bowery 
F.  Ins.  Co.,  17  N.  Y.  428.  And  see  supra,. 
II,  C,  2,  b,   (I). 

A  vendee  may  insure  as  owner.  Little  v. 
Phcenix    Ins.    Co.,    123    Mass.    380,    25    Am. 
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person  as  his  interest  may  appear,  the  interest  thus  protected  being  usually  that 
of  one  who,  as  creditor  holding  a  lien  or  otherwise,  has  become  entitled  to  the 
proceeds  of  the  insurance,'^  or  to  "  whom  it  may  concern,"  "  the  person  entitled  to 
the  proceeds  of  the  insurance  being  thus  left  to  be  ascertained  by  facts  shown  to 
exist  at  the  time  of  the  loss.''^ 

12.  Property  Held  in  Trust,  or  Otherwise,  For  Another.  It  is  usual''  for 
persons  engaged  in  the  business  of- keeping  property  for  others,  on  account  of 
which  they  may  be  liable,^"  to  insure  such  property  under  policies  covering  goods 
held  by  them  "  in  trust "  ;  but  this  term  does  not  imply  a  technical  trust,  but  only 
possession  of  property  of  others,  for  which  the  insured  may  be  called  on  to 
account.^'  Such  insurance  is,  however,  on  the  goods,  and  not  on  the  interest  of 
the  insured  therein  ;  and  he  may  recover  the  entire  value,  accounting  to  the  real 
owner  who  sees  fit  to  avail  himself  of  the  benefit  of  the  insurance  for  any  excess 
beyond   the  interest  or  liability  of  the  insured,^^  although  the  insurance   may 


Eep.  96;  Eumsey  v.  Phcenix  Ins.  Co.,  1  Fed. 
396,  17  Blatchf.  527.  And  see  supra,  II,  0, 
2,  b,   (I). 

76.  Dakin  v.  Liverpool,  etc.,  Ins.  Co.,  77 
N.  Y.  600  [.affirming ,13  Hun  122];  Donald- 
son V.  Sun  Mut.  Ins.  Co.,  95  Tenn.  280,  32 
S.  W.  251.    And  see  supra,  II,  C,  2,  b,   (l). 

77.  Marine  policies  made  payable  "to  whom 
it  may  concern  "  see  Maeine  Iusueancb. 

78.  Cincinnati  Ins.  Co.  v.  Eieman,  1  Disn. 
(Ohio)  396,  12  Ohio  Dec.  (Reprint)  692; 
Steele  v.   Franklin  Ins.  Co.,   17  Pa.  St.  290. 

79.  The  ordinary  policy  describing  the  in- 
sured as  owner  does  not  cover  property  thus 
held  in  trust,  in  the  absence  of  some  spe- 
cific provision  therefor.  Corkery  v.  Secu- 
rity F.  Ins.  Co.,  99  Iowa  382,  68  N.  W. 
792;  Fuller  v.  Phosnix  Ins.  Co.,  61  Iowa  350, 
16  N.  W.  273;  Rafel  v.  Nashville  M.  &  F. 
Co.,  7  La.  Ann.  244;  Planters'  Mut.  Ins.  Co. 
V.  Engle,  52  Md.  468;  Baltimore  F.  Ins. 
Co.  V.  Loney,  20  Md.  20. 

80.  See  cases  cited  infra,  note  81  e*  seq. 
And  see  supra,  II,  C,  2,  b,   (i). 

Carriers. —  Railroad  companies  and  other 
carriers  may  thus  insure  the  goods  in  their 
possession.  Fire  Ins.  Assoc,  v.  Merchants', 
etc.,  Transp.  Co.,  66  Md.  339,  7  Atl.  905, 
59  Am.  Rep.  162 ;  Com.  v.  Hide,  etc.,  Ins. 
Co.,  112  Mass.  136,  17  Am.  Rep.  72;  Min- 
neapolis, etc.,  R.  Co.  V.  Home  Ins.  Co.,  55 
Minn.  236,  56  N.  W.  815,  22  L.  R.  A.  390. 

Cotton  pressers. —  Those  engaged  in  the 
business  of  pressing  cotton  usually  insure 
the  cotton  while,  in  their  possession,  as  held 
in  trust.  Hope  Oil  Mill,  etc.,  Co.  v.  Phoenix 
Assur.  Co.,  74  Miss.  320,  21  So.  132;  South- 
ern Cold  Storage,  etc.,  Co.  v.  Dechman,  (Tex. 
Civ.  App.  1903)  73  S.  W.  545;  Germania 
Ins.  Co.  V.  Anderson,  15  Tex.  Civ.  App.  551, 
40  S.  W.  200;  Missouri,  etc.,  R.  Co.  v. 
Union  Ins.  Co.,  (Tex.  Civ.  App.  1896)  39 
S.  W.  975;  California  Ins.  Co.  v.  Union 
Compress  Co.,  133  U.  S.  387,  10  S.  Ct.  365, 
33  L.  ed.  730;  Home  Ins.  Co.  v.  Baltimore 
Warehouse  Co.,  93  U.  S.  527,  23  L.  ed. 
868. 

81.  Illinois. —  Home  Ins.  Co.  v.  Favorite,  46 
111.   263. 

Louisiana. —  Millaudon  v.  Atlantic  Ins.  Co., 
8  La.  557. 


Maryland. —  Hough  v.  People's  F.  Ins.  Co., 
36  Md.  398. 

Michigan.— Michiga.n  Pipe  Co.  v.  Michi- 
gan F.  &  M.  Ins.  Co.,  92  Mich.  482,  52 
N.  W.   1070,   20  L.   R.  A.   277. 

2few  Yor-fc.— Stillwell  v.  Staples,  19  N.  Y. 
401  [affirming  6  Duer  63]. 

'North  Carolina. —  Loekhart  v.  Cooper,  87 
N.  C.   149,  42  Am.  Rep.  514. 

Pennsylvania. —  Roberts  v.  Firemen's  Ins. 
Co.,  165  Pa.  St.  55,  30  Atl.  450,  44  Am. 
St.  Rep.  642;  Siter  v.  Morrs,  13  Pa.  St.  218. 

Texas. —  Southern  Cold  Storage,  etc.,  Co. 
V.  Dechman,    (Civ.  App.  1903)   73  S.  W.  545. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  350. 

Floating  policies. —  Such  policies  are  termed 
"  floating  policies,"  and  cover  property  be- 
longing to  oth^er  persons  coming  into  the 
possession  of  the  insured  in  trust  after  the 
issuance  of  the  policy.  Smith  v.  Carmack, 
(Tenn.  Ch.  App.  1901)   64  S.  W.  372. 

Such  policies  frequently  exclude  liability 
for  loss  of  goods  which  are  covered  by  spe- 
cific policies.  Macon  F.  Ins.  Co.  v.  Powell, 
116  Ga.  703,  43  S.  E.  73;  United  Under- 
writers' Ins.  Co.  V.  Powell,  94  Ga.  359,  21 
S.  E.  565;  Firemen's  Fund  Ins.  Co.  v.  West- 
em  Refrigerating  Co.,  162  111.  322,  44  N.  E. 
746  [reversing  55  111.  App.  329]. 

82.  Louisiana. —  Lambeth  v.  Western  M.  & 
F.  Ins.  Co.,  11  Rob.  82. 

Massachusetts. —  Johnson  «.  Campbell,  120 
Mass.  449. 

yew  York. —  Savage  f.  Corn  Exch.  F.,  etc., 
Ins.  Co.,  4  Bosw.  1;  Van  Natta  v.  Mutual 
Security  Ins.   Co.,  2  Sandf.  490. 

Pennsylvania. —  Pittsburgh  Storage  Co.  v. 
Scottish'  Union,  etc.,  Ins.  Co.,  168  Pa.  St. 
522,   32   Atl.   58. 

West  Virginia. —  Lucas  v.  Liverpool,  etc., 
Ins.  Co.,  23  W.  Va.  258,  48  Am.  Rep.  383. 

United  States. —  Home  Ins.  Co.  r.  Balti- 
more Warehouse  Co.,  93  U.  S.  527,  23  L.  ed. 
868;  Pelzer  Mfg.  Co.  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  41  Fed.  271;  Robbins  v.  Fireman's 
Fund  Ins.  Co.,  20  Fed.  Cas.  No.  11,881,  16 
Blatchf.   122. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  350. 

Further,  as  to  recovery  under  such  a  policy 
by  the  insured  for  the  benefit  of  the  owner, 
see  infra,  XIX,  A,  7. 
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be  so  taken  as  to  cover  only  the  liability  of  the  insured  and  preclude  any  recovery 
by  him  for  the  benefit  of  the  owner.^ 

13.  Partnership  Property,  A  partner  who  insures  the  partnership  property  ^ 
in  his  own  name,  without  any  stipulation  or  understanding  that  the  insurance  is 
for  the  benefit  of  the  firm  or  his  copartner,  is  presumed  to  have  insured  only  his 
own  interest  in  the  property.^ 

14.  Mortgaged  Property.  The  mortgagor  and  the  mortgagee  each  has  an 
insurable  interest,  and  may  insure  the  property  in  his  own  name,^°  and  the  policy 
will  be  construed  as  insurance  of  the  property  for  the  benefit  of  the  insured,, 
whether  he  be  mortgagor  or  mortgagee,  unless  it  is  otherwise  stipulated.^'' 

15.  Evidence  to  Aid  Description.  Parol  evidence^  is  not  usually  admissible 
for  the  purpose  of  extending  the  policy  to  cover  property  not  included  in  the 
description  ;  ^  but  it  may  be  received  for  the  purpose  of  applying  the  description 
to  property  intended  to  be  described.^  And  where  general  terms,  such  as  "  the 
contents  of  a  building," ''  or  "  property  held  in  trust,"  '^  or  the  kind  of  goods 
usually  kept  in  the  particular  stock  described,'^  are  used  parol  evidence  may  be 
received  to  identify  the  property.  Proof  of  custom  or  usage  "*  cannot  be  received 
to  show  that  it  was  intended  that  a  policy  made  in  the  name  of  a  particular 
person  should  protect  the  interests  of  another  person.^' 

J.  Description  of  Amount  of  Insurance  —  1.  Open  or  Valued  Policies. 
Eire   policies''  are   generall}'  written   so  that  the  liability  of  the  company  is 


83.  Parks  v.  General  Interest  Assur.  Co., 
5  Pick.  (Mass.)  34;  Minneapolis,  etc.,  E.. 
Co.  i".  Home  Ins.  Co.,  55  Minn.  236,  56  N.  W. 
815,  22  L.  R.  A.  390. 

84.  See  swpra,  II,  C,  2,  b,  (iv). 

85.  Maine. —  Bailey  v.  Hope  Ins.  Co.,  56 
Me.  474. 

Mo-riyJamd.— Firemen's  Ins.  Co.  v.  Floss, 
67  Md.  403,  10  Atl.  139,  1  Am.  St.  Rep. 
398;  Baltimore  F.  Ins.  Co.  v.  McGowan,  16 
Md.  47. 

Massachusetts. —  Clement  v.  British  Amer- 
ica Assur.  Co.,   141  Mass.  298,  5  N.  E.  847. 

Michigan. —  Peoria  M.  &  F.  Ins.  Co.  v. 
Hall,   12  Mich.  202. 

New  York. —  Germania  F.  Ins.  Co.  v.  Home 
Ins.  Co.,  144  N.  Y.  195,  39  N.  E.  77,  43  Am. 
St.  Rep.  749,  26  L.  E.  A.  591;  Burgher  v. 
Columbian    Ins.    Co.,    17    Barb.    274. 

Vermont. —  Wood  v.  Rutland,  etc.,  Mut. 
F.   Ins.   Co.,   31   Vt.   552. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  348. 

86.  See  supra,  II,  C,  2,  b,  (i). 

87.  Illinois. —  Honore  v.  Lamar  F.  Ins.  Co., 
51  111.  409. 

Louisiana. —  Monroe  Bldg.,  etc.,  Assoc,  v. 
Liverpool,  etc.,  Ins.  Co.,  50  La.  Ann.  1243, 
24  So.  238. 

Massachusetts. —  Williams  v.  Roger  Wil- 
liams Ins.  Co.,  107  Mass.  377,  9  Am.  Rep. 
41. 

Nevt/  York. —  Weed  v.  Hamburg-Bremen  F. 
Ins.  Co.,  61  Hun  110,  15  N.  Y.  Suppl.  429; 
Creighton  v.  Homestead  F.  Ins.  Co.,  17  Hun 
78;  Ulster  County  Sav.  Inst.  v.  Decker,  11 
Hun  515;  Smith  v.  Exchange  F.  Ins.  Co.,  40 
N.  Y.  Super.  Ct.  492;  Weed  v.  Philadelphia 
F.  Assoc.,  17  N.  Y.  Suppl.  206  [affirmed  in 
137  N.  Y.  567,  33  N.  E  339] ;  Traders'  Ins. 
Co.  V.  Robert,  9  Wend.  404. 

Washington. —  Washington  Nat.  Bank  v. 
Smith,  15  Wash.   160,  45  Pae.  736. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  349. 
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88.  Parol  evidence  generally  see  Evidence, 
17  Cyc.  567  et  seq. 

89.  Hegard  v.  California  Ins.  Co.,  (Cal. 
1886)  11  Pac.  594;  Fuller  v.  Phcenix  Ins. 
Co.,  61  Iowa  350,  16  N.  W.  273;  Holmes  v. 
Chifrlestown  Mut.  F.  Ins.  Co.,  10  Mete. 
(Mass.)  211,  43  Am.  Dec.  428;  North  Ameri- 
can F.  Ins.  Co.  f.  Throop,  22  Mich.  146, 
7   Am.   Rep.    638. 

90.  Iowa. —  Eggleston  v.  Council  Bluffs  Ins. 
Co.,   65   Iowa   308,  21   N.   W.   652. 

Massachusetts. —  Westfield  Cigar  Co.  v. 
Teutonic  Ins.  Co.,  169  Mass.  382,  47  N.  E. 
1026. 

New  York.—  'Lee  v.  Adsit,  37  N.  Y.  78; 
Burr  V.  Broadway  Ins.  Co.,  16  N.  Y.  267. 

Ohio. —  Harris  v.  J5tna  Ins.  Co.,  1  Cine. 
Super.  Ct.  361. 

Pennsylvania. —  Stacey  v.  Franklin  F.  Ins. 
Co.,  2  Watts  &  S.  506;  Spring  Garden  Ins. 
Co.  V.  Scott,  27  Leg.  Int.  76. 

See  28  Cent.  Dig.  tit.  "Insurance,"'  §  354. 

91.  Wheeler  v.  Traders'  Ins.  Co.,  (N.  H. 
1885)  1  Atl.  293;  Graybill  v.  Penn.  Tp.  Mut. 
F.  Ins.  Assoc,  170  Pa.  St.  75,  32  Atl.  632, 
50  Am.  St.  Rep.  747,  29  L.  R.  A.  55;  Eakin 
V.  Home  Ins.  Co.,  1  Tex.  App.  Civ.  Cas.  §  1234. 

92.  Bramstein  v.  Crescent  Mut.  Ins.  Co.,  24 
La.  Ann.  589;  Lowell  Mfg.  Co.  v.  Safeguard 
F.  Ins.  Co.,  88  N.  Y.  591;  Lee  v.  Adsit,  37 
N.  Y.  78;  Richardson  v.  Home  Ins.  Co.,  47 
N.  Y.  Super.  Ct.   138. 

93.  Storm  v.  Phenix  Ins.  Co.,  15  N.  Y. 
Suppl.  281;  Mascott  V.  Granite  State  F.  Ins. 
Co.,  68  Vt.  253,  35  Atl.  75. 

94.  Custom  or  usage  generally  see  Customs 
AND  Usages. 

95.  Wise  V.  St.  Louis  Mar.  Ins.  Co.,  23  Mo. 
80. 

96.  Policies  of  marine  insurance,  on  the 
contrary,  usually  fix  the  amount  to  be  paid 
in  the  event  of  loss,  leaving  no  occasion  for 
inquiry  as  to  the  value  of  the  property  at  the 
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dependent  upon  the  amount  of  the  loss,  to  be  determined  after  the  loss  has 
occurred,  and  the  valuation  of  the  property  in  the  application  or  policy  does  not 
•fix  the  liability  of  the  company,  even  in  case  of  total  loss."  Such  _  policies  are 
called  "  open  policies."  ^  However,  by  an  open  pohcy  is  also  sometimes  meant, 
in  the  United  States,  one  in  which  an  aggregate  amount  is  expressed  in  the  body 
of  the  policy,  and  the  specific  amounts  and  subjects  are  to  be  indorsed  from  time 
to  time.''  On  the  other  hand,  by  special  provision  in  the  policy,  the  loss  may  be 
valued  so  that  the  liability  is  fixed ;  ^  as  in  the  case  of  a  policy  in  wMch  the 
amount  payable  in  case  of  loss  is  fixed  by  the  terms  of  the  policy  itself,'  in  which 
the  value  of  the  subject-matter  insured  is  agreed  upon  by  the  parties,'  or  in  which 
both  the  property  insured  and  the  loss  are  valued,  and  which  bind  the  insurer  to 
pay  the  whole  sum  insured,  in  case  of  total  loss.^     In  such  cases  the  policies  are 


time  of  loss,  in  the  absence  of  fraud.  See 
Makine  Insurance.  See  also  Haven  v.  Gray, 
12  Mass.  71. 

97.  Wallace  v.  Insurance  Co.,  4  La.  289; 
Lycoming  Ins.  Co.  v.  Mitchell,  48  Pa.  St.  367 ; 
Williams  v.  Continental  Ins.  Co.,  24  Fed. 
767 ;  Luce  v.  Springfield  F.  &  M.  Ins.  Co.,  15 
Fed.  Cas.  No.  8,589,  1  Flipp.  281.  And  see 
infra,  XVI,  A,  1  et  seq. 

98.  Eiggs  r.  Home  Mut.  F.  Protection  As- 
soc, 61  S.  C.  448,  39  S.  E.  614;  Cox  v.  Charles- 
ton F.  &  M.  Ins,  Co.,  3  Rich.  (S.  C.)  331,  45 
Am.  Dec.  771. 

Other  definitions  of  an  "  open  policy  "  are : 
"  [A  policy]  in  which  the  sum  to  be  paid  as 
indemnity  in  case  of  loss  is  not  fixed  in  the 
contract,  but  is  left  open  to  be  proved  by  the 
claimant,  or  to  be  determined  by  the  parties, 
and  this  determination  is  called  an  adjust- 
ment of  the  loss."  Fire  Ins.  Assoc,  v.  Miller, 
2  Tex.  App.  Civ.  Cas.  §  332  [citing  May  Ins. 
27].  "A  policy  on  which  the  value  is  to  be 
proved  by  the  assured."  Bouvier  L.  Diet. 
Iquoted  in  London  Assur.  Corp.  v.  Paterson, 
106  Ga.  538,  549,  32  S.  E.  650]. 

As  defined  by  statute,  an  open  policy  is  one 
in  which  the  value  of  the  thing  insured  is  not 
agreed  upon,  but  is  left  to  be  ascertained  in 
case  of  loss.  Cal.  Civ.  Code  (1899),  §  2595; 
Ga.  Civ.  Code  (1895),  §  2129;  N.  D.  Rev. 
Code  (1899),  §  4496;  S.  D.  Civ.  Code  (1903), 
§  1486. 

A  policy  issued  to  indemnify  a  contractor 
against  loss  he  may  sustain  by  reason  of  the 
building  which  he  has  contracted  to  build  in 
case  of  its  destruction^  to  a  sum  not  exceed- 
ing a  designated  sum,  is  an  open  policy.  It 
does  not  mean  that  as  soon  as  the  house  is 
destroyed  by  fire  the  insured  shall  be  entitled 
to  recover  the  sum  designated,  but  means  that 
he  is  to  recover  the  amount  if  that  is  the 
damage  done  to  him  by  the  fire.  Ulmer  v. 
Phoenix  F.  Ins.  Co.,  61  S.  C.  459,  462,  39 
S.  E.  712. 

Failure  to  fill  in  the  blank  or  to  make  any 
indorsement  as  to  value  will  render  an  in- 
strument an  open  policy  and  not  a  valued 
policy  of  insurance.  Snowden  v.  Guion,  101 
N.  Y.  458,  467,  5  N.  E.  322. 

99.  Bouvier  L.  Diet,  [quoted  in  London 
Assur.  Corp.  v.  Paterson,  106  Ga.  538,  549, 
32  S.  E.  650].  In  London  Assur.  Corp.  v. 
Paterson,  106  Ga.  538,  32  S.  E.  650,  where 
the  company  agreed  to  carry  three  fifths  of 


a  fifty-thousand-dollar  risk,  and  offered  to 
take,  and  afterward  by  indorsement  on  the 
policy  assumed,  a  liability  not  exceeding 
fifty  thousand  dollars  on  the  excess,  the  pol- 
icy was  construed  as  not  limiting  the  liabil- 
ity to  three  fifths  on  the  additional  fifty 
thousand,  the  subsequent  dealings  of  the  par- 
ties showing  that  full  liability  as  to  the  sec- 
ond risk  was  assumed. 

In  an  open  policy  of  insurance,  for  which 
an  aggregate  amount  is  expressed,  there  are 
as  many  contracts  for  insurance  as  there  are 
indorsements  on  the  policy  of  separate  ship- 
ments of  goods.  State  v.  Williams,  46  La. 
Ann.  922,  929,  15  So.  290  [citing  Douville  v. 
Sun  Mut.  Ins.  Co.,  12  La.  Ann.  259], 

1.  Cushman  v.  Northwestern  Ins.  Co.,  34 
Me.  487,  where  a  policy  which  after  insuring 
one  thousand  seven  hundred  dollars  upon  a 
mill  and  fixed  machinery  and  one  hundred 
and  fifty  dollars  on  movable  machinery  therein 
proceeded  in  written  words  as  follows: 
"  Said  insured  being  the  lessee  of  said  mill 
for  one  year  from.  November  1st,  1850,  and 
having  paid  the  rent  therefor  of  $2171.01, 
which  interest,  diminishing  day  by  day,  in 
proportion  to  the  whole  rent  for  the  year,  is 
hereby  insured "  was  considered  to  be  a 
valued  policy,  although  in  a  printed  part  of 
the  instrument  there  was  a  provision  that 
the  "  loss  or  damage  should  be  estimated  ac- 
cording to  the  true  and  actual  cash  value 
at  the  time  such  loss  or  damage  shall  hap- 
pen." 

Where  the  bona  fides  of  the  transaction  is 
not  assailed,  and  neither  fraud  nor  mistake  is 
charged,  the  valuation  is  conclusive  on  the 
parties  as  to  the  amount  which  the  assured 
is  entitled  to  receive  upon  the  happening  of 
the  condition  of  the  policy.  That  is  the  rule 
which  is  settled  upon  authority,  and  to  that 
extent  it  qualifies  the  principle  underlying 
the  contract  as  one  of  indemnity.  Michael  v. 
Prussian  Nat.  Ins.  Co.,  171  N.  Y.  25,  63 
N.  E.  810.  See  also  Harrington  v.  Fitchburg 
Mut.  F.  Ins.  Co.,  124  Mass.  126;  Kane  v. 
Commercial  Ins.  Co.,  8  Johns.  (N.  Y.)  229. 

2.  Riggs  V.  Home  Mut.  F.  Protection  As- 
soc, 61  S.  C.  448,  39  S.  E.  614. 

3.  Cox  r.  Charleston  F.  &  M.  Ins.  Co.,  3 
Rich.  (S.  C.)  331,  45  Am.  Dec.  771  [citing 
Phillmore  Ins.  325]. 

4.  Wood  F.  Ins.  §  41  [quoted  in  Farmers' 
Ins.  Co.  V.  Butler,  38  Ohio  St.  128,  134]. 
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called  "  valued  policies."  *  A  policy  of  insurance  must  be  regarded  as  an  open 
one,  unless  it  appears  to  haye  been  tbe  intention  of  the  parties  to  the  policy,  upon 
a  fair  and  reasonable  construction  of  its  terms,  to  value  the  loss,  and  thereby  fix 
by  contract  the  amount  of  recovery.' 

2.  Pro  Rata  Liability.  Where  an  aggregate  amount  of  insurance  is  on  sepa- 
rately valued  items ^ro  rata,  the  risk  as  to  each  item  is  to  be  determined  by  pro- 
rating the  insurance  according  to  the  value  of  the  different  items.''  The  usual 
provision  for  pro-rating  relates,  hovrever,  to  other  insurance ;  and  in  general,  in 
the  absence  of  other  insurance,  the  company  is  liable  to  the  full  amount  of 
the  sum  specified  in  the  policy,  for  the  loss  of  any  portion  of  the  property 
covered.^ 


The  value  of  the  thing  insured  is  fixed  by 
the  contract  of  the  parties,  and  requires  no 
proof;  and,  this  constituting  the  only  differ- 
ence between  an  open  and  a  valued  policy, 
the  value  being  agreed  on,  it  is  binding  on 
both  parties,  and  cannot  be  opened  unless 
the  value  fixed  is  so  exorbitant  as  to  make  it 
a  fraudulent  or  gambling  policy.  Natchez 
Ins.  Co.  V.  Buckner,  4  How.    (Miss.)   63. 

A  valued  policy  determines  beforehand  the 
amount  for  which  the  insurer  is  liable  in  case 
of  loss,  and  such  amount  is  inserted  in  the 
policy  as  a  fit  sum  to  be  paid  if  loss  occurs. 
It  does  more  than  merely  value  the  property 
insured;  it  values  the  loss.  To  do  this  the 
policy  must  amount  to  a '  contract  either  to 
pay,  in  case  of  loss,  a  stipulated  sum,  or 
that  the  property  shall  be  estimated  at  the 
stipulated  sum  in  case  of  loss.  Luce  v. 
Springfield  F.  &  M.  Ins.  Co.,  15  Fed.  Cas. 
No.  8,589,  1  Flipp.  281.  See  also  Lycoming 
Ins.  Co.  V.  Mitchell,  48  Pa.  St.  367. 

5.  Nichols  V.  Fayette  Mut.  F.  Ins.  Co.,  1 
Allen  (Mass.)  63 ;  Phillips  ».  Merrimack  Mut. 
F.  Ins.  Co.,  10  Cush.  (Mass.)  350;  Holmes  v. 
Charlestown  Mut.  F.  Ins.  Co.,  10  Mete.  (Mass.) 
211,  43  Am.  Dec.  428;  Fuller  v.  Boston  Mut. 
F. 'Ins.  Co.,  4  Mete.  (Mass.)  106;  Borden  v. 
Hingham  Mut.  F.  Ins.  Co.,  18  Pick.  (Mass.) 
523,  29  Am.  Dec.  614;  and  cases  cited  supra, 
note  97  et  seq. 

As  defined  by  statute  a  valued  policy  is 
one  which  expresses  on  its  face  an  agreement 
that  the  thing  insured  shall  be  valued  at  a 
specified  sum.  Gal.  Civ.  Code  (1899),  §  2596; 
N.  D.  Rev.  Code  (1899),  §  4496;  S.  D.  Civ. 
Code   (1903),  §  1486. 

This  form  of  policy  may  be  said  to  be  one 
in  which  the  insurer  himself,  at  the  time  of 
making  the  policy,  assesses  the  damages  in 
case  of  total  loss,  unless  fraud,  inducing  an 
overvaluation  on  the  part  of  assured,  is  estab- 
lished. Wood  F.  Ins.  §  41  [quoted  in  Farm- 
ers' Ins.  Co.  V.  Butler,  38  Ohio  St.  128,  134]. 

The  term  "valued  policy"  applies  to  cases 
only  where  a  valuation  is  fixed  upon  the  un- 
derwritten property  by  way  of  liquidated 
damages,  and  for  the  purpose  of  avoiding  a 
subsequent  valuation  of  the  property  in  case 
of  loss.  Universal  Mut.  F.  Ins.  Co.  v.  Weiss, 
106  Pa.  St.  20  [citing  Bouvier  L.  Diet.]. 
Insurance  upon  property  "  valued  at  six  thou- 
sand .  dollars  each,  making  in  all  thirtjf  thou- 
sand dollars,  of  which  fifteen  thousand  dol- 
lars are  insured  in  the  Western  Marine  and 
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Fire  Insurance  Company:  this  policy  covers 
the  other  fifteen  thousand  dollars,"  has  been 
held  to  be  clearly  a  valued  policy.  Millaudon 
V.  Western  M.  &  F.  Ins.  Co.,  9  La.  27,  31,  29 
Am.  Deo.  433. 

Every  policy  on  profits  is  necessarily  a  val- 
ued policy.  Mumford  v.  Hallett,  1  Johns. 
(N.  Y.)   433. 

The  premium  may  be  included  in  the  valua- 
tion of  the  property  insured  without  special 
notice  to  that  effect.  Mayo  v.  Maine  F.  &  M. 
Ins.  Co.,  12  Mass.  259. 

6.  Farmers'  Ins.  Co.  v.  Butler,  38  Ohio  St. 
128.  See  also  Williams  v.  Continental  Ins. 
Co.,  24  Fed.  767. 

Under  a  policy  which  limits  the  liability  of 
the  company  to  a  certain  proportion  of  the 
value  of  the  property  at  the  time  of  the  in- 
surance, specifying,  however,  the  valuation 
placed  upon  the  property  and  the  amount  of 
the  insurance,  which  does  not  exceed  the  pro- 
portion of  the  valuation  thus  placed  upon  the 
property,  such  valuation  is  conclusive;  and 
it  is  not  open  to  the  company  afterward  to 
show  that  the  valuation  was  excessive,  for 
the  purpose  of  reducing  the  amount  of  its 
liability;  but  such  a  stipulation  relates  to 
the  value  of  the  property  at  the  time  of  the 
insurance,  and  not  to  the  value  at  the  time 
of  loss;  and  the  policy  is  therefore  not  in  a 
proper  sense  a,  valued  policy,  but,  like  other 
policies  of  fire  insurance,  is  an  open  policy, 
the  liability  of  the  company  being  determined 
by  the  value  of  the  property  at  the  time  of 
loss.  Funk  v.  Iowa  Business  Men's  Mut.  F. 
Assoc,  103  Iowa  660,  72  N.  W.  774;  Keavis 
V.  Farmers'  Mut.  F.  Ins.  Co.,  78  Mo.  App. 
14;  Ramsey  v.  Philadelphia  Underwriters 
Assoc,  71  Mo.  App.  380;  Laurent  v.  Chatham 
F.  Ins.  Co.,  1  Hall  (N.  Y.)  45;  Farmers'  Ins. 
Co.  V.  Butler,  38  Ohio  St.  128.  Compare 
Massachusetts  cases  cited  supra,  note  5. 

7.  Citizens'  Ins.  Co.  v.  Ayers,  88  Tcnn. 
728,  13  S.  W.  1090. 

But  where  the  insurance  was  on  several 
buildings,  separately  valued,  and  the  hay  and 
grain  therein,  it  was  held  that  the  value  of 
the  hay  and  grain  in  one  of  the  buildings  de- 
stroyed, not  exceeding  the  amount  of  insur- 
ance, might  be  recovered,  and  that  no  pro- 
rating was  contemplated.  Rix  v.  Mutual  Ins. 
Co.,  20  N.  H.  198. 

8.  Hoffman  v.  Manufacturers'  Mut.  F. 
Ins.  Co.,  38  Fed.  487.  See  infra,  XVI,  B, 
3;  XVII,  C. 
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K.  Commencement,  Dupation,  and  Termination  of  Risk  —  1.  Commence- 
ment. As  a  general  rule,'  the  risk  commences  with  the  date  of  the  policy.'"  But 
where  the  insurance  is  e£Eected  by  a  preliminary  contract  in  accordance  with 
which  a  policy  is  to  be  issued,"  the  risk  takes  effect  from  the  date  of  such 
preliminary  contract.'^ 

2.  Duration  and  Termination  —  a.  In  General.  The  duration  of  the  insurance 
depends  in  general  upon  the  terms  of  the  policy ;  but  if  the  policy  fails  to  state 
any  terms  of  duration,  it  is  deemed  to  be  in  force  for  a  reasonable  time.'' 

b.  Termination  on  Condition  Subsequent.  The  contract  may  be  so  framed 
that  the  risk  will  continue  only  during  the  existence  or  continuance  of  a  certain 
specified  condition  of  the  property  ;  and  when  that  condition  ceases  to  exist  the 
policy  will  no  longer  be  binding." 


9.  Delivery. —  If,  by  stipulation,  the  pol- 
icy is  to  go  into  effect  only  on.  delivery,  the 
liability  of  the  company  does  not  attach  until 
such  delivery.  Atlantic  Ins.  Co.  v.  Goodall, 
35  N.  H.  328. 

10.  Day  V.  Hawkeye  Ins.  Co.,  72  Iowa  597, 
34  N.  W.  435;  Wales  v.  New  York  Bowery 
F.  Ins.  Co.,  37  Minn.  106,  33  N.  W.  322;  Hart 
V.  Delaware  Ins.  Co.,  11  Fed.  Cas.  No.  6,150, 
2  Wash.  346. 

11.  See  supra,  III,  D. 

12.  Iowa. —  Hubbard  v.  Hartford  F.  Ins. 
Co.,  33  Iowa  325,  11  Am.  Eep.  125. 

New  York. —  Kelly  v.  Pennsylvania  Ins.  Co., 
10  Bosw.  82;  Lightbody  v.  North  American 
Ins.  Co.,  23  Wend.  18. 

Ohio. —  Krumm  v.  Jefferson  F.  Ins.  Co.,  40 
Ohio  St.  225;  Palm  v.  Medina  County  Mut. 
F.  Ins.  Co.,  20  Ohio  529;  Bennett  v.  Con- 
necticut F.  Ins.  Co.,  11  Ohio  Dec.  (Keprint) 
429,  27  Cine.  L.  Bui.  15. 

Oregon. —  Hardwick  v.  State  Ins.  Co.,  20 
Oreg.  547,  26  Pac.  840. 

United  States. —  Potter  v.  Pheniy  Ins.  Co., 
63  Fed.  382. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  362. 

It  may  be  stipulated  in  the  preliminary 
contract  that  the  insurance  shall  take  eflfect 
from  the  approval  of  the  application,  and  the 
company  will  become  liable  for  a  loss  occur- 
ring between  the  date  of  such  approval  and 
the  issuance  of  a  policy.  St.  Paul  F.  &  M. 
Ins.  Co.  V.  Kelley,  2  Nebr.  (Unoff.)  720,  89 
N.  W.  997  [citing  New  York  Union  Mut.  Ins. 
Co.  V.  Johnson,  23  Pa.  St.  72]. 

Power  of  agent  to  bind  company  by  pre- 
liminary agreement. —  An  agent  without  au- 
thority to  contract  binding  insurance  cannot 
by  stating  to  the  insured  that  the  risk  will 
attach  at  once  bind  the  company.  O'Brien 
V.  New  Zealand  Ins.  Co.,  108  Cal.  227,  41 
Pac.  298;  Stockton  v.  Firemen's  Ins.  Co.,  33 
La.  Ann.  577,  39  Am.  Eep.  277;  Allen  v.  St. 
Lawrence  County  Farmers'  Ins.  Co.,  88  Hun 
(N.  Y.)  461,  34  N.  Y.  Suppl.  872.  But  agents 
having  authority  to  insure,  and  not  simply 
to  take  applications  for  insurance,  may  make 
such  a  stipulation,  and  the  company  will  be 
bound  thereby.  Collins  v.  Phoenix  Ins.  Co., 
14  Hun  (N.  Y.)  534;  Walker  v.  Lion  F.  Ins. 
Co.,  175  Pa.  St.  345,  34  Atl.  736;  Mathers  v. 
Union  Mut.  Ace.  Assoc,  78  Wis.  588,  47 
N.  W.  1130,  11  L.  E.  A.  83.  Compare  Al- 
liance Co-operative  Ins.  Co.  v.  Corbett,  69 
1431 


Kan.  564,  77  Pac.  108.     And  see  supra,  III, 
D,  2. 

Retrospective  contract. —  While  a  contract 
mutually  entered  into,  covering  a  loss  which 
may  already  have  occurred,  is  valid  if  in- 
sured has  not  concealed  any  knowledge  as  to 
the  occurrence  of  the  loss  (Security  F.  Ins. 
Co.  V.  Kentucky  M.  &  F.  Ins.  Co.,  7  Bush 
(Ky.)  81,  3  Am.  Eep.  301;  Bennett  v.  Con- 
necticut F.  Ins.  Co.,  11  Ohio  Dec.  (Eeprint) 
429,  27  Cine.  L.  Bui.  15)  ;  yet  in  general  it 
is  not  presumed  that  a  loss  occurring  prior 
to  the  actual  completion  of  the  contract  is 
covered  thereby  ( Fuchs  v.  Germantown  Farm- 
ers' Mut.  Ins.  Co.,  60  Wis.  286,  18  N.  W. 
846 ) .    See  supra,  II,  D,  1 ;  infra,  XII,  A,  2,  b. 

13.  Sehroeder  v.  Trade  Ins.  Co.,  109  111. 
157. 

Both  dates  inclusive. —  Where  by  its  terms 
the  policy  runs  from  one  day  named  to  an- 
other day  named  "  both  inclusive "  it  does 
not  expire  until  midnight  of  the  last  day. 
Herald  Co.  v.  Northern  Assur.  Co.,  4  Mon- 
treal Super.  Ct.  254. 

Mistake. —  If  the  agent  has  by  mistake  is- 
sued a  policy  for  a  longer  period  than  that 
intended,  and  the  insured  has  accepted  it  as 
a  valid  policy  for  the  time  specified,  the 
company  is  bound.  Latimore  v.  Dwelling 
House  Ins.  Co.,  153  Pa.  St.  324,  25  Atl.  757; 
Noel  V.  Pymatuning  Mut.  F.  Ins.  Co.,  130 
Pa.  St.  523,  18  Atl.  1054.  But  where  by 
mistake  the  date  of  the  expiration  named  in 
the  policy  is  the  same  as  the  date  on  which 
by  the  terms  of  the  policy  it  is  to  go  into 
effect,  the  fact  of  mistake  may  be  shown  by 
parol  evidence,  and  the  policy  will  be  valid 
for  the  term  intended.  Phoenix  Ins.  Co.  v. 
Boulden,  96  Ala.  609,  11  So.  774;  Liberty  Hall 
Assoc.  V.  Housatonic  Mut.  F.  Ins.  Co.,  7 
Gray  (Mass.)  261. 

14.  Langworthy  v.  Oswego,  etc.,  Ins.  Co., 
85  N.  Y.  632;  Hamilton  v.  Lycoming  Ins.  Co., 
5  Pa.  St.  339;  Alkan  v.  New  Hampshire  Ins. 
Co.,  53  Wis.  136,  10  N.  W.  91.  See  infra, 
XV,  C.  Where  it  was  stipulated  that  the 
policy  should  continue  until  a  new  policy 
was  issued,  and  the  insured  surrendered  the 
old  policy  and  accepted  a  new  policy,  it  was 
held  that  the  risk  under  the  new  policy  at- 
tached as  against  the  company,  although  it 
had  not  yet  formally  accepted  the  return  of 
the  old  policy.  Atlantic  Ins.  Co.  v.  Goodall, 
35  N.  H.  328. 

[XI.  K,  2,  b] 
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L.  Contract  Entire  or  Divisible  —  I.  In  General.  Policies  are  frequently 
written  which,  while  specifying  one  gross  premium,  cover  several  items  of  prop- 
erty, the  total  amount  of  the  insurance  being  apportioned  to  the  several  items  by 
specifying  the  amount  of  insurance  on  each  item  ;^^  and  the  courts  are  hopelessly 
divided"  as  to  whether  in  such  case  the  policy  is  to  be  regarded  as  an  indivisible 
contract,  so  that  a  breach  of  stipulation  or  warranty  as  to  one  of  the  items  of 
property  covered  will  avoid  the  policy  in  its  entirety,  or  whether,  on  the  other 
hand,  the  policy  is  to  be  regarded  as  in  effect  so  many  separate  contracts,  so  that 
the  invalidity  as  to  one  item  of  property  will  not  defeat  recovery  for  loss  on  other 
items  as  to  which  there  is  no  breach."  The  fact  that  the  contract  is  executed  as 
a  whole,  and  the  consideration  is  a  gross  premium,  has  led  many  courts  to  adopt 
tlie  conclusion  that  such  a  contract  is  indivisible ;  '*  but  the  weight  of  authority 
on  the  general  proposition  is  perhaps  in  favor  of  the  rule  that  the  contract  is 
divisible,  and  may  be  valid  as  to  some  of  the  items  of  property  covered,  although 
void  as  to  the  others.^'     The  conflict  in  the  authorities  extends  to  policies  covering 


Condition  as  to  falling  of  building. —  Under 
a  stipulation  that  the  falling  of  the  building 
insured  shall  terminate  the  risk,  damage  to 
the  building  by  storm  or  otherwise,  which 
does  not  result  in  its  complete  fall  and  de- 
struction as  a  building,  does  not  terminate 
the  risk.  Fireman's  Fund  Ins.  Co.  v.  Con- 
gregation Rodeph  Sholom,  80  III.  558;  Lon- 
don, etc.,  F.  Ins.  Co.  v.  Crunk,  91  Tenn.  376, 
23  S.  W.  140. 

Temporary  insurance.^  By  stipulation  in 
the  policy  or  a  collateral  contract,  the  com- 
pany may  render  itself  liable  for  temporary 
ibsurance  until  other  insurance  is  perfected. 
Milwaukee  Mechanics'  Ins.  Co.  v.  Graham, 
181  111.  158,  54  N.  E.  914;  Barr  v.  Insurance 
Co.  of  North  America,  61  Ind.  488;  Thomson 
V.  Connecticut  Mut.  L.  Ins.  Co.,  4  Pa.  Dist. 
382. 

15.  The  effect  of  the  apportionment  of  risk 
among  several  separate  and  distinct  items  of 
property  is  to  limit  the  amount  of  the  risk 
as  to  each  of  such  items.  Plath  v.  Minnesota 
Farmers'  Mut.  F.  Ins.  Assoc,  23  Minn.  479, 

23  Am.  Rep.  697 ;  Phoenix  Ins.  Co.  v.  Pfeifer, 
(Tex.  Civ.  App.  1897)  39  S.  W.  1001. 

16.  Many  of  the  cases  apparently  conflict- 
ing could  be  reconciled  on  the  theory  that  the 
question  is  one  of  construction,  depending  on 
the  intent  of  the  parties,  the  reasonable  in- 
tendment being  that  where  the  risk  is  com- 
mon to  the  different  items  of  property,  as 
for  instance  where  the  policy  covers  a  build- 
ing and  contents,  or  separate  items  of  per- 
sonal property  in  the  same  building,  the  pol- 
icy should  be  construed  as  indivisible,  while 
it  should  be  allowed  to  be  divisible  where 
the  risk  of  loss  as  to  one  building  or  item  of 
property  is  wholly  distinct  from  that  as  to 
the  other.  Taylor  v.  Anchor  Mut.  F.  Ins. 
Co.,  116  Iowa  625,  88  N.  W.  807,  93  Am.  St, 
Rep.  261  [modifying  Garver  c.  Hawkeye  Ins, 
Co.,  69  Iowa  202,  28  N.  W.  555].  And  see 
as  lending  some  support  to  the  same  explana- 
tion Geiss  V.  Franklin  Ins.  Co.,  123  Ind.  172, 

24  N.  E.  99,  18  Am.  St.  Rep.  324;  Phenix 
Ins.  Co.  V.  Pickel,  119  Ind.  155,  21  N.  E. 
546,  12  Am.  St.  Rep.  393;  Pickel  v.  Phenix 
Ins.  Co.,  119  Ind.  291,  21  N.  E.  898;  Merrill 
V.   Agricultural   Ins.   Co.,   73   N.   Y.   452,   29 
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Am.  Rep.  184;  Loomis  v.  Rockfort  Ins.  Co., 
77  Wis.  87,  45  N.  W.  813,  20  Am.  St.  Rep. 
96,  8  L.  R.  A.  834. 

For  monographic  notes  on  this  subject  see 
74  Am.  Dee.  498  et  seq.,  19  L.  R.  A.  211. 

17.  See  cases  cited  infra,  notes   18-24. 

18.  Iowa. —  Garver  v.  Hawkeye  Ins.  Co.,  69 
Iowa  202,  28  N.  W.  555.  But  see  Taylor  v. 
Anchor  Mut.  F.  Ins.  Co.,  116  Iowa  625,  88 
N.  W.  807,  93  Am.  St.  Rep.  261. 

Maine. —  Day  v.  Charter  Oak  F.  &  M.  Ins. 
Co.,  51  Me.  91 ;  Lovejoy  v.  Augusta  Mut.  F. 
Ins.  Co.,  45  Me.  472. 

Massachusetts. —  Brown  v.  People's  Mut. 
Ins.  Co.,  1 1  Gush.  280 ;  Friesmuth  «.  Agawam 
Mut.  F.  Ins.  Co.,  10  Cush.  587. 

New  Jersey. —  State  v.  Parker,  35  N.  J.  L. 
575. 

Ohio. —  Germania  F.  Ins.  Co.  v.  Schild,  60 
Ohio  St.  136,  68  N.  E.  706,  100  Am.  St.  Rep, 
663. 

Pennsylvania. —  Gottsman  v.  Pennsylvania 
Ins.  Co.,  56  Pa.  St.  210,  94  Am.  Dec.  55. 

fennessee. —  Teutonia  Ins.  Co.  v.  Bussell, 
{Ch.  App.  1897)  48  S.  W.  703. 

Wisconsin. —  Dohlantry  v.  Blue  Mounds  F., 
etc.,  Ins.  Co.,  83  Wis.  181,  53  N.  W.  448; 
Schumitsch  v.  American  Ins.  Co.,  48  Wis.  26, 
3  N.  W.  595;  Hinman  v.  Hartford  F.  Ins. 
Co.,  36  Wis.  159. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  384 
et  seq. 

Waiver. —  The  company  may  waive  the  in- 
divisibility of  the  policy.  Manchester  F. 
Assur.  Co.  V.  Glenn,  13  Ind.  App.  365,  40 
N.  E.  926,  41  N.  E.  847,  55  Am.  St.  Rep.  225. 

19.  Illinois. —  German  Ins.  Co.  v.  Miller,  39 
111.  App.  633;  Insurance  Co.  of  North  Amer- 
ica v.  Hofing,  29  111.  App.  180. 

Indiana. —  Phoenix  Ins.  Co.  v.  Pickel,  119 
Ind.  155,  21  N.  E.  546,  12  Am.  St.  Rep.  393. 

Kansas. —  Continental  Ins.  Co.  v.  Ward,  50 
Kan.  346,  31  Pac.  1079. 

Missouri. —  Trabue  v.  Dwelling  House  Ins. 
Co.,  121  Mo.  75,  25  S.  W.  848,  42  Am.  St. 
Rep.  523,  23  L.  R.  A.  719  {following  Koontz 
V.  Hannibal  Sav.,  etc.,  Co.,  42  Mo.  126,  97 
Am.  Dec.  325 ;  Loehner  v.  Home  Mut.  Ins.  Co., 
17  Mo.  247] ;  Holloway  v.  Dwelling  House 
Ins.  Co.,  121  Mo.  87,  25  S.  W.  850  [reversing 
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separate  buildings,  some  cases  holding  such  contracts  inseverable,^  while  others 
hold  them  to  be  severable.^^  This  difference  in  the  authorities  extends  also  to 
policies  covering  distinct  items  of  personal  property,^  some  cases  being  to  the 


48  Mo.  App.  1,  and  follomng  Trabue  v.  Dwell- 
ing House  Ins.  Co.,  supra] ;  Stephens  v.  Ger- 
man Ins.  Co.,  61  Mo.  App.  194;  Jenkins  V. 
German  Ins.  Co.,  58  Mo.  App.  210;  Crook  v. 
Phoenix  Ins.  Co.,  38  Mo.  App.  582.  Contra, 
American  Ins.  Co.  v.  Barnett,  73  Mo.  364,  39 
Am.  Rep.  517;  Shoup  r.  Dwelling  House  F. 
Ins.  Co.,  51  "Mo.  App.  286.  But  in  Trabue  v. 
Dwelling  House  Ins.  Co.,  supra,  Gantt,  P.  J., 
said :  "  Our  conclusion  is  that  so  much  of 
Judge  Norton's  opinion  as  referred  to  the  en- 
tirety of  the  policy  in  the  Barnett  case,  was 
obiter  and  did  not  overrule  the  Koontz  and 
Loehner  cases." 

l[ontana. —  Wright  v.  London  F.  Ins.  Co., 
12  Mont.  474,  31  Pac.  87,  19  L.  R.  A.  211. 

Nehraska. —  Home  F.  Ins.  Co.  •;;.  Bernstein, 
55  Nebr.  260,  75  N.  W.  839;  Johansen  v. 
Home  F.  Ins.  Co.,  54  Nebr.  548,  74  N.  W. 
S66. 

New  York. —  Pratt  r.  Dwelling-House  Mut. 
F.  Ins.  Co.,  130  N.  Y.  206,  29  N.  E.  117; 
Schuster  v.  Dutchess  County  Mut.  Ins.  Co., 
102  N.  Y.  260,  6  N.  E.  406;  Merrill  v.  Agri- 
cultural Ins.  Co.,  73  N.  Y.  452,  29  Am.  Rep. 
184  [affirming  10  Hun  428]  ;  Mott  v.  Citizens' 
Ins.  Co.,  69  Hun  501,  23  N.  Y.  Suppl.  400; 
Smith  V.  Home  Ins.  Co.,  47  Hun  30;  Burrill 
f.  Chenango  Mut.  Ins.  Co.,  1  Edm.  Sel.  Cas. 
233;  Trench  v.  Chenango  County  Mut.  Ins. 
Co.,  7  Hill  122.  But  compare  Chase  v.  Ham- 
ilton Ins.  Co.,  20  N.  Y.  52;  Smith  v.  Empire 
Ins.  Co.,  25  Barb.  497;  Diver  v.  London,  etc., 
F.  Ins.  Co.,  9  N.  Y.  St.  482. 

Oklahoma. —  Miller  v.  Delaware  Ins.  Co., 
14  Okla.  81,  75  Pac.  1121,  65  L.  R.  A.  173. 

Texas. —  Bills  v.  Hibernia  Ins.  Co.,  87  Tex. 
547,  29  S.  W.  1063,  47  Am.  St.  Rep.  121,  29 
L.  R.  A.  706  Idistinguished  in  Home  Ins. 
Co.  V.  Smith,  (Civ.  App.  1895)  32  S.  W. 
240] ;  German  Ins.  Co.  v.  Luckett,  12  Tex. 
Civ.  App.  139,  34  S.  W.  173;  North  Brit- 
ish, etc.,  Ins.  Co.  v.  Freeman,  (Civ.  App. 
1896)  33  S.  W.  1091;  Alamo  F.  Ins.  Co.  v. 
Schmitt,  10  Tex.  Civ.  App.  550,  30  S.  W.  833. 

West  Virginia. —  Quarrier  v.  Peabody  Ins. 
Co.,  10  W.  Va.  507,  27  Am.  Rep.  582. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  384 
et  seq. 

30.  McQueeny  v.  Phtenix  Ins.  Co.,  52  Ark. 
257,  12  S.  W.  498,  20  Am.  St.  Rep.  179,  5 
L.  R.  A.  744;  Thomas  v.  Commercial  Union 
Assur.  Co.,  162  Mass.  29,  37  N.  E.  672,  44 
Am.  St.  Rep.  323 ;  Lee  v.  Howard  F.  Ins.  Co., 
3  Gray  (Mass.)  583;  Hartshorne  v.  Water- 
town  Agricultural  Ins.  Co.,  50  N.  J.  L.  427, 
14  Atl.  615;  Philadelphia  F.  Assoc,  v.  Wil- 
liamson, 26  Pa.  St.  196;  Kelly  v.  Humboldt 
F.  Ins.  Co.,  4  Pa.  Cas.  99,  6  Atl.  740. 

31.  Illinois. — Hartford  F.  Ins.  Co.  v.  Walsh, 
54  111.  164,  5  Am.  Rep.  115. 

Indiana. —  Rogers  v.  Phenix  Ins.  Co.,  121 
Ind.  570,  23  N.  E.  498 ;  Pickel  v.  Phenix  Ins. 
Co.,  119  Ind.  291,  21  N.  E.  898;  Phenix  Ins. 
Co.  V.  Pickel,  119  Ind.  155,  21  N.  E.  546,  12 
Am.  St.  Rep.  393. 


Kentucky. —  Speagle  v.  Dwelling  House  Ins, 
Co.,  97  Ky.  646,  31  S.  W.  282,  17  Ky.  L.  Rep. 
610. 

Maryland. —  Bowman  v.  Franklin  F.  Ins. 
Co.,  40  Md.  620. 

New  York. —  Herrman  v.  Adriatic  F.  Ins. 
Co.,  85  N.  Y.  162,  39  Am.  Rep.  644  [reversing 
45  N.  Y.  Super.  Ct.  394];  Burrill  v.  Che- 
nango Mut.  Ins.  Co.,  1  Edm.  Sel.  Cas.  233; 
Trench  v.  Chenango  County  Mut.  Ins.  Co.,  7 
Hill  122. 

Wisconsin. —  Loomis  v.  Roekford  Ins.  Co., 
77  Wis.  87,  45  N.  W.  813,  20  Am.  St.  Rep.  96, 
8  L.  R.  A.  834.  But  compare  Dohlantry  f. 
Blue  Mounds  F.,  etc.,  Ins.  Co.,  83  Wis.  181, 
53  N.  W.  448. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  385. 

33.  Not  severable. — Arkansas. — Phoenix  Ins. 
Co.  V.  Public  Parks  Amusement  Co.,  63  Ark. 
187,  37  S.  W.  959. 

Indiana. —  Geiss  v.  Franklin  Ins.  Co.,  123 
Ind.  172,  24  N.  E.  99,  18  Am.  St.  Rep.  324. 

Maryland. —  Associated  Firemen's  Ins.  Co. 
V.  Assum,  5  Md.  165. 

Pennsylvamia.—  Newlin  v.  Insurance  Co.  of 
North  America,  20  Pa.  St.  312,  1  Phila.  273. 

Wisconsin. —  Burr  v.  German  Ins.  Co.,  84 
Wis.  76,  54  N.  W.  22,  36  Am.  St.  Rep.  905 
[followed  in  Carey  v.  German  American  Ins. 
Co.,  84  Wis.  80,  54  N.  W.  18,  36  Am.  St.  Rep. 
907,  20  L.  R.  A.  267],  where  the  property  was 
all  personalty  and  stored  in  the  same  ware- 
house, and  although  the  risk  was  distributed 
to  different  items  the  premium  paid  was  a 
gross  sum,  and  the  policy  provided  that  it 
should  cease  to  be  binding  if  the  property  in- 
sured should  be  levied  upon  or  taken  into 
possession  or  custody  under  legal  process. 
But  compare  Cooper  v.  Pennsylvania  Ins.  Co., 
96  Wis.  362,  71  N.  W.  606. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  386. 

Severable. —  Alabama. —  Manchester  F.  As- 
sur. Co.  V.  Feibelman,  118  Ala.  308,  23  So.  759. 

Colorado.—  Fireman's  Fund  Ins.  Co.  v. 
Barker,  6  Colo.  App.  535,  41  Pac.  513. 

Illinois. —  Dwelling  House  Ins.  Co.  v.  But- 
terly,  33  111.  App.  626  [affirmed  in  133  111. 
534,  24  N.  E.  873]. 

Mississippi. —  Mitchell  v.  Mississippi  Home 
Ins.  Co.,  72  Miss.  53,  18  So.  86,  48  Am.  St. 
Rep.  535. 

Nebraska. —  German  Ins.  Co.  v.  Fairbank, 
32  Nebr.  750,  49  N.  W.  711,  29  Am.  St.  Rep. 
459. 

New' York. —  Tompkins  v.  Hartford  F.  Ins. 
Co.,  22  N.  Y.  App.  Div.  380,  49  N.  Y.  Suppl. 
184;  Adler  v.  Germania  F.  Ins.  Co.,  17  Misc. 
347,  39  N.  Y.  Suppl.  1070;  American  Artistic 
Gold  Stamping  Co.  v.  Glens  Falls  Ins.  Co.,  1 
Misc.  114,  20  N.  Y.  Suppl.  646. 

Texas.^Snn  Mut.  Ins.  Co.  v.  Tufts,  20 
Tex.  Civ.  App.  147,  50  S.  W.  180;  German 
Ins.  Co.  v.  Luckett,  12  Tex.  Civ.  App.  139, 
34  S.  W.  173;  North  British,  etc.,  Ins.  Co. 
V.  Freeman,  (Civ.  App.  1896)  33  S.  W.  1091. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  386. 
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effect  that  such  contracts  are  indivisible  and  others  to  the  effect  that  they  are 
divisible.  With  respect  to  policies  on  buildings  and  contents  the  same  lack  of 
harnaony  in  the  decisions  exists.^ 

2.  Separate  Parties  or  Estates.  It  is  even  held  that  if  there  is  a  good 
defense  as  against  one  of  two  parties  jointly  interested  in  the  policy,  such  defense 
will  be  available  as  against  the  other.^    And  it  is  also  said  that  where  several 


23.  Wot  severable. — Alabama. — Western  As- 
sur.  Co.  V.  Stoddard,  88  Ala.  606,  7  So. 
379. 

Connecticut. —  Essex  Sav.  Bank  v.  Meriden 
F.  Ins.  Co.,  57  Conn.  335,  17  Atl.  930,  18  Atl. 
324,  4  L.  E.  A.  759. 

Georgia. —  Southern  F.  Ins.  Co.  v.  Klnight, 
111  Ga.  622,  36  S.  E.  821,  78  Am.  St.  Rep. 
216,  52  L.  R.  A.  70. 

Iowa. —  Kahler  v.  Iowa  State  Ins.  Co.,  106 
Iowa  380,  76  N.  W.  734. 

Louisiana. —  Germier  v.  Springfield  F.  & 
M.  Ins.  Co.,  109  La.  341,  33  So.  361. 

Maine. —  Barnes  v.  Union  Mut.  F.  Ins.  Co., 
51  Me.  110,  81  Am.  Dec.  562;  Gould  v.  York 
County  Mut.  F.  Ins.  Co.,  47  Me.  403,  74  Am. 
Dee.  494;  Love  joy  v.  Augusta  Mut.  F.  Ins. 
Co.,  45  Me.  472. 

Maryland. —  Bowman  v.  Franklin  F.  Ins. 
Co.,  40  Md.  620. 

Massachusetts. —  Bullman  v.  North  British, 
etc.,  Ins.  Co.,  159  Mass.  118,  34  N.  E.  169. 

Michigan. —  .^tna  Ins.  Co.  v.  Eesh,  44  Mich. 
55,  6  N.  W.  114,  38  Am.  Rep.  228. 

Pennsylvania. —  Gottsman  v.  Com.  Ins.  Co., 
56  Pa.  St.  210,  94  Am.  Dec.  55;  Todd  v. 
Missouri  State  Ins.  Co.,  11  Phila.  355. 

Vermont. —  McGowan  v.  People's  Mut.  F. 
Ins.  Co.,  54  Vt.  211,  41  Am.  Rep.  843. 

Wisconsin. —  Worachek  v.  New  Denmark 
Mut.  Home  F.  Ins.  Co.,  102  Wis.  88,  78  N.  W. 
411;   Stevens  v.  Queen  Ins.  Co.,  81  Wis.  335, 

51  N.  W.  555,  29  Am.  St.  Rep.  905;  Schu- 
raitsch  V.  American  Ins.  Co.,  48  Wis.  26,  3 
N.  W.  595;  Hinman  v.  Hartford  P.  Ins.  Co., 
36  Wis.  159.  But  compare  Dohlantry  v.  Blue 
Mounds  F.,  etc.,  Ins.  Co.,  83  Wis.  181,  53 
N.  W.  448,  holding  that  a  policy  covering  a 
dwelling-house  and  contents  to  a  certain 
amount,  and  barns,  granary,  and  contents, 
and  certain  stock  on  the  same  farm,  is  sev- 
erable. 

Canada. —  Gore  Dist.  Mut.  P.  Ins.  Co.  v. 
Samo,  2  Can.  Sup.  Ct.  411;  Cashman  v.  Lon- 
don, etc.,  F.  Ins.  Co.,  10  N.  Brunsw.  246. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  387. 

Severable. —  Delaware. —  Thurber   v.   Royal 
Ins.  Co.,  1  Marv.  251,  40  Atl.  1111. 
Illinois. —  Commercial  Ins.  Co.  v.  Spankneble, 

52  111.  53,  4  Am.  Rep.  582;  Insurance  Co.  of 
North  America  v.  Hofing,  29  111.  App.  180. 
But  see  Illinois  Mut.  P.  Ins.  Co.  v.  Fix,  53 
111.  151,  5  Am.  Rep.  38,  holding  that  a  pol- 
icy on  a  house  and  fixtures  which  divides  the 
amount  of  the  insurance  for  the  two  classes 
of  property  and  provides  that  other  insurance 
shall  avoid  the  policy  is  not  severable. 

Ewnsas. —  Kansas  Farmers'  P.  Ins.  Co.  v. 
Saindon,  53  Kan.  623,  36  Pac.  983;  Conti- 
nental Ins.  Co.  V.  Ward,  50  Kan.  346,  31  Pac. 
1079;  German  Ins.  Co.  v.  York,  48  Kan.  488, 
29  Pae.  586,  30  Am.  St.  Rep.  313. 
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Kentucky. —  Phoenix  Ins.  Co.  v.  Lawrence, 
4  Mete.  9,  81  Am.  Dec.  521;  Thompson  v. 
Farmers'  Mut.  Ins.  Co.,  10  Ky.  L.  Rep.  282. 
But  compare  Springfield  F.  &  M.  Ins.  Co.  v. 
Phillips,  16  Ky.  L.  Rep.  352,  holding  that 
where  a  policy  of  fire  insurance  insures  a 
house  for  a  sum  stated,  and  the  furniture 
therein  for  another  sum,  the  whole  being  cov- 
ered by  one  contract,  it  is  an  entire  contract 
of  insurance. 

Missouri. —  Hollaway  v.  Dwelling  House 
Ins.  Co.,  121  Mo.  87,  25  S.  W.  850;  Trabue  v. 
Dwelling  House  Ins.  Co.,  121  Mo.  75,  25  S.  W. 
848,  42  Am.  St.  Rep.  523,  23  L.  R.  A.  719; 
Koontz  V.  Hannibal  Sav.,  etc.,  Co.,  42  Mo.  126, 
97  Am.  Dec.  325 ;  Loehner  v.  Home  Mut.  Ins. 
Co.,  17  Mo.  247;  Murphy  v.  Northern  British, 
etc.,  Co.,  61  Mo.  App.  323;  Stephens  v.  Ger- 
man Ins.  Co.,  61  Mo.  App.  194;  Crook  v. 
Phosnix  Ins.  Co.,  38  Mo.  App.  582.  Contra, 
Shoup  V.  Dwelling-House  F.  Ins.  Co.,  51  Mo. 
App.  286;  HoUoway  v.  Dwelling-House  Ins. 
Co.,  48  Mo.  App.  1. 

Nebraska. —  Phenix  Ins.  Co.  v.  Grimes,  33 
Nebr.  340,  50  N.  W.  168;  German  Ins.  Co.  v. 
Fairbank,  32  Nebr.  750,  49  N.  W.  711,  29  Am. 
St.  Rep.  459;  State  Ins.  Co.  v.  Schreck,  27 
Nebr.  527,  43  N.  W.  340,  20  Am.  St.  Rep. 
696,  6  L.  R.  A.  524. 

New  York. —  Schuster  v.  Dutchess  Countv 
Mut.  Ins.  Co.,  102  N.  Y.  260,  6  N.  E.  406; 
King  V.  Tioga  County  Patron's  P.  Relief  As- 
soc, 35  N.  Y.  App.  Div.  58,  54  N.  Y.  Suppl. 
1057 ;  Mott  V.  Citizens'  Ins.  Co.,  69  Hun  501, 
23  N.  Y.  Suppl.  400 ;  Smith  v.  Home  Ins.  Co., 
47  Hun  30;  Woodward  v.  Republic  P.  Ins. 
Co.,  32  Hun  365;  Holmes  v.  Drew,  16  Hun 
491 ;  Merrill  v.  Agricultural  Ins.  Co.,  10  Hun 
428;  Halpin  v.  Insurance  Co.  of  North  Amer- 
ica, 10  N.  Y.  St.  345.  But  see  Smith  v.  Em- 
pire Ins.  Co.,  25  Barb.  497. 

Ohio. —  Coleman  v.  New  Orleans  Ins.  Co., 
49  Ohio  St.  310,  31  N.  E.  279,  34  Am.  St. 
Rep.  565,  16  L.  R.  A.  174;  Phillips  v.  Ohio 
Farmer's  Ins.  Co.,  13  Ohio  Cir.  Ct.  679,  6 
Ohio  Cir.  Dee.  266. 

Texas. —  Sullivan  v.  Hartford  P.  Ins.  Co., 
89  Tex.  665,  36  S.  W.  73;  Bills  v.  Hibernia 
Ins.  Co.,  87  Tex.  547,  29  S.  W.  1063,  47  Anx, 
St.  Rep.  121,  29  L.  R.  A.  706;  Georgia  Home 
Ins.  Co.  V.  Brady,  (Civ.  App.  1897)  41  S.  W. 
513;  Georgia  Home  Ins.  Co.  v.  McKinley, 
(Civ.  App.  1896)  37  S.  W.  606;  Springfield 
F.  &  M.  Ins.  Co.  t:  Green,  (Civ.  App.  1896) 
36  S.  W.  143;  Roberts  v.  Sun  Mut.  Ins.  Co., 
13  Tex.  Civ.  App.  64,  35  S.  W.  955;  Sullivan 
V.  Hartford  P.  Ins.  Co.,  (Civ.  App.  1896)  34 
S.  W.  999;  Home  Ins.  Co.  v.  Smith,  (Civ. 
App.  1895)   32  S.  W.  240. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  387. 

24.  Paradise  v.  Sun  Mut.  Ins.  Co.,  6  La. 
Ann.  596. 
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estates  are  separately  insured  by  the  same  policy,  the  contract  is  severable,*'  and 
that  a  policy  of  insurance  assigned  to  a  mortgagee  may  be  regarded  as  severable, 
so  as  to  be  valid  as  to  him,  although  invalid  as  to  the  mortgagor.'^' 

XII.    MISREPRESENTATION,    FRAUD,    OR    BREACH    OF    WARRANTY    AVOIDING 

POLICY. 

A.  In  General — l.  Misrepresentations  —  a.  Effect  in  General.  The  effect 
of  a  misrepresentation''  in  connection  with  fire  insurance  is  generally  to  avoid 
the  policy ;  ^  but  if  a  representation  in  a  policy  partly  fails,  but  is  true  and  is 
complied  with  so  far  as  essential  to  the  risk  insured  against,  the  policy  remains 
in  force.'' 

b.  Materiality.  But  a  misrepresentation  as  distinct  from  a  warranty  ^  must 
be  with  reference  to  a  matter  material  to  the  risk  or  the  rate  of  premium,  and  if 
it  is  as  to  a  matter  which  would  not  have  affected  the  making  of  the  contract, 
had  it  been  truly  represented,  then  the  validity  of  the  contract  is  not  affected  by 
such  misrepresentation.^^  It  is  the  materiality  of  the  misrepresentation  as  to  the 
making  of  the  contract,  and  not  its  materiality  as  shown  by  a  subsequent  loss, 
which  is  to  be  considered  in  determining  the  validity  of  the  contract.''  Represen- 
tations may  be  made  material  by  the  stipulations  of  the  policy  so  that  the  question 


But  on  the  other  hand  it  is  said  that 
where  two  parties  have  joint  insurance  on 
property  in  which  each  has  a  separate  inter- 
est, the  fact  that  the  policy  is  void  as  to  one, 
because  he  is  foimd  not  to  have  an  insurable 
interest,  will  not  avoid  it  as  to  the  other. 
Perry  v.  Mechanics'  Mut.  Ins.  Co.,  11  Fed. 
478. 

25.  Clark  v.  New  England  Mut.  F.  Ins. 
Co.,  6  Cush.    (Mass.)    342,  53  Am.  Eep.  44. 

26.  Boynton  v.  Clinton,  etc.,  Mut.  Ins.  Co., 
16  Barb.   (N.  Y.)   254. 

27.  A  "misrepresentation"  in  connection 
with  fire  insurance  is  a  false  representation 
by  the  insured  of  a  material  fact  tending  to 
induce  the  company  to  enter  into  the  con- 
tract, or  to  do  so  at  a  lower  rate  of  premium 
than  would  have  been  charged  but  for  such 
misrepresentation.  Commonwealth  Ins.  Co.  v. 
Monninger,  18  Ind.  352;  Daniels  v.  Hudson 
Eiver  F.  Ins.  Co.,  12  Cush.  (Mass.)  416,  59 
Am.  Dec.  192;  Livingston  v.  Maryland  Ins. 
Co.,  7  Cranch  (U.  S.)  506,  3  L.  ed.  421; 
Hearn  v.  Equitable  Safety  Ins.  Co.,  11  Fed. 
Gas.  No.  6,300,  4  Cliff.  192  laffvrmed  in  20 
Wall.    (U.  S.)   494,  22  L.  ed.  398]. 

28.  California. —  Parrish  v.  Rosebud  Min., 
etc.,  Co.,  140  Cal.  635,  74  Pac.  312. 

Illinois. —  Kingston  Mut.  County  F.,  etc., 
Ins.  Co.  V.  Olmstead,  68  111.  App.  111. 

Kentucky. —  Germania  L.  Ins.  Co.  v.  Eud- 
wig,  3  Ky.  L.  Rep.  712.  , 

New  York. —  Wall  v.  Howard  Ins.  Co.,  14 
Barb.  383.     * 

Ohio. —  Howell  v.  Cincinnati  Ins.  Co.,  7 
Ohio  276. 

United  States. —  Nicoll  v.  American  Ins. 
Co.,  18  Fed.  Cas.  No.  10,259,  3  Woodb.  &  M. 
529 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  538. 

29.  Burge  v.  Greenwich  Ins.  Co.,  106  Mo. 
App.  244,  80  S.  W.  342. 

30.  See  infra,  XII,  A,  3. 


31.  District  of  Columbia. — Mallery  v.  Frye, 
21  App.  Cas.  105. 

Georgia. —  Mobile  F.  Dept.  Ins.  Co.  v.  Cole- 
man, 58  6a.  251. 

Indiana. —  Commonwealth  Ins.  Co.  v.  Mon- 
ninger, 18  Ind.  352. 

Maine. —  Witherell  v.  Maine  Ins.  Co.,  49 
Me.  200. 

Minnesota. —  Newman  v.  Springfield  F.  & 
M.  Ins.  Co.,  17  Minn.  123;  ^tna  Ins.  Co.  v. 
Grube,  6  Minn.  82. 

Missouri. —  Schroeder  v.  Stock,  etc.,  Ins. 
Co.,  46  Mo.  174 ;  Burge  v.  Greenwich  Ins.  Co., 
106  Mo.  App.  244,  80  S.  W.  342;  Ritchey  v. 
Home  Ins.  Co.,  104  Mo.  App.  146,  78  S.  W. 
341. 

New  Hampshire. —  Boardman  v.  New  Hamp- 
shire Mut.  F.  Ins.  Co.,  20  N.  H.  551. 

New  Jersey. —  Dewees  v.  Manhattan  Ins. 
Co.,  34  N.  J.  L.  244. 

New  York. —  Farmers'  Ins.,  etc.,  Co.  v.  Sny- 
der, 16  Wend.  481,  30  Am.  Dec.  118;  Jeffer- 
son Ins.  Co.  V.  Cotheal,  7  Wend.  72,  22  Am. 
Dec.  567. 

Vermont. —  Mosley  v.  Vermont  Mut.  F.  Ins. 
Co.,  55  Vt.  142. 

United  States. —  Maryland  Ins.  Co.  v.  Ru- 
den,  6  Cranch  338,  3  L.  ed.  242;  Livingston 
f.  Maryland  Ins.  Co.,  6  Cranch  274,  3  L.  ed. 
222;  Hodgson  v.  Alexandria  Mar.  Ins.  Co.,  5 
Cranch  100,  3  L.  ed.  48;  Carrollton  Fur- 
niture Mfg.  Co.  V.  American  Credit  Indemnity 
Co.,  115  Fed.  77,  52  C.  C.  A.  671,  124  Fed. 
25,  59  C.  C.  A.  545 ;  Clason  v.  Smith,  5  Fed. 
Cas.  No.  2,868,  3  Wash.  156. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  548. 

Question  for  jury. —  The  question  whether 
a  misrepresentation  is  material  is  a  question 
of  fact.  Davis  v.  Mina.  Mut.  F.  Ins.  Co.,  67 
N.  H.  335,  39  Atl.  902;  Franklin  F.  Ins.  Co. 
V.  Martin,  40  N.  J.  L.  568,  29  Am.  Eep. 
271. 

32.  Miller  v.  Western  Farmers'  Mut.  Ins. 
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of  materiality  will  not  be  open  to  inquiry,''  but  they  thereby  become  in  effect 
warranties,  and  are  governed  by  the  general  rules  relating  to  warranties.'* 

e.  Falsity.  A  representation  relied  upon  as  avoiding  the  policy  must  not  only 
be  false  in  fact  but  false  to  the  knowledge  of  the  insured  making  it,  that  is,  it 
must  be  knowingly  and  intentionally  f alse,'^  and  false  in  a  substantial  and  material 
respect.'*  Thus  if  the  application  for  a  policy  of  fire-insurance  is  not  made  by 
the  insured  or  some  agent  authorized  to  act  for  hjm  misstatements  therein  will  not 
avoid  the  policy  if  they  are  not  made  warranties ; "  if,  however,  the  representation 
is  made  by  an  agent  acting  under  the  authority  of  the  insured,  for  the  purpose  of 
securing  insurance,  it  will  be  binding  upon  the  insured.'*  So  too  it  seems  to  be 
well  settled  that  unintentional  misstatements  or  omissions  will  not  defeat  the 
policy  ; ''  however,  if  the  representations  are  as  to  a  material  fact  and  they  were 
relied  on  by  the  company  in  entering  into  the  contract,  the  policy  is  invalid.'"' 


Co.,  1  Handy  208,  12  Ohio  Dec.  (Reprint) 
105;  Hazard  v.  New  England  Mar.  Ins.  Co., 
8  Pet.   (U.  S.)   557,  8  L.  ed.  1043. 

33.  Cerys  v.  State  Ins.  Co.,  71  Minn.  338, 
73  N.  W.  849;  ^tna  Ins.  Co.  v.  Grube,  6 
Minn.  82;  Graham  v.  Fireman's  Ins.  Co.,  87 
N.  Y.  69,  41  Am.  Eep.  348  iaffirming  9  Daly 
341];  Wilson  v.  Comvay  F.  Ins.  Co.,  4  R.  I. 
141;  CarroUton  Furniture  Mfg.  Co.  v.  Ameri- 
can Credit  Indemnity  Co.,  115  Fed.  77,  52 
C.  C.  A.  671,  124  Fed.  25,  59  C.  C.  A.  545. 

34.  See  infra,  XII,  A,  3. 

35.  Rankin  v.  Amazon  Ins.  Co.,  89  Cal. 
203,  26  Pac.  872,  23  Am.  St.  Rep.  460;  Mc- 
Nally  V.  Phoenix  Ins.  Co.,  137  N.  Y.  389, 
33  N.  E.  475;  American  Cent.  Ins.  Co.  v. 
Nunn,  (Tex.  Civ.  App.  1904)  79  S.  W.  88; 
Clark  V.  Manufacturers'  Ins.  Co.,  8  How. 
(U.  S.)  235,  12  L.  ed.  1061  [reversing  5 
Fed.  Cas.  No.  2,829,  2  Woodb.  &  M.  472]; 
Tidmarsh  v.  Washington  F.  &  M.  Ins.  Co., 
23  Fed.  Cas.  No.  14,024,  4  Mason  439. 

36.  Connecticut. —  Glendale  Woolen  Co.  v. 
Protection  Ins.  Co.,  21  Conn.  19,  54  Am. 
Dec.  309. 

Massachusetts. —  Campbell  v.  New  Eng- 
land Mut.  L.  Ins.  Co.,  98  Mass.  381. 

Minnesota. —  Price  v.  Phoenix  Mut.  L.  Ins. 
Co.,  17  Minn.  497,  10  Am.  Rep.  166. 

Ohio. — Hartford  Protective  Ins.  Co.  v.  Har- 
mer,  2  Ohio  St.  452,  59  Am.  Dec.  684. 

United  States. —  CarroUton  Furniture  Mfg. 
Co.  V.  American  Credit  Indemnity  Co.,  115 
Fed.  77,  52  C.  C.  A.  671,  124  Fed.  25,  59 
C.  C.  A.  545;  New  York  Fidelity,  etc.,  Co.  v. 
Alpert,  67  Fed.  460,  14  C.  C.  A.  474;  Hig- 
gle V.  American  Lloyds,  14  Fed.  143,  11  Bias. 
395. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  543 
et  seq. 

37.  Illinois. —  Lycoming  F.  Ins.  Co.  v.  Jack- 
son, 83  111.  302,  26  Am.  Rep.  386. 

Maine. —  Williams  v.  New  England  Mut.  F. 
Ins.  Co.,  31  Me.  219. 

Minnesota. —  Newman  v.  Springfield  F.  4; 
M.  Ins.  Co.,  17  Minn.  123. 

New  York. —  Chase  v.  Hamilton  Mut.  Ins. 
Co.,  22  Barb.  527;  Landers  v.  Watertown  F. 
Ins.  Co.,  6  N.  Y.  St.  168. 

Tennessee.  —  So  held  where  the  insured 
signed  the  application  without  reading  it. 
Continental  F.  Ins.  Co.  v.  Whitaker,  (Sup. 
1904)   79  S.  W.  119. 
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Texas. —  Liverpool,  etc.,  Ins.  Co.  v.  Stern, 
(Civ.  App.  1895)  29  S.  W.  678. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  543 
et  seq. 

38.  California. —  Parrish  v.  Rosebud  Min., 
etc.,  Co.,   (1903)   71  Pac.  694. 

Illinois. — Fame  Ins.  Co.  v.  Mann,  4  111.  App. 
485. 

New  York. —  Armour  v.  Transatlantic  F. 
Ins.  Co.,  90  N.  Y.  450. 

Pennsylvania. —  Lennox  v.  Greenwich  Ins. 
Co.,  2  Pa.  Super.  Ct.  431. 

United  States. —  Hamblet  v.  City  Ins.  Co., 
36  Fed.  118;  Carpenter  v.  American  Ins.  Co., 
5  Fed.  Cas.  No.  2,428,  1  Story  57;  Nicoll  v. 
American  Ins.  Co.,  18  Fed.  Cas.  No.  10,259,  3 
Woodb.  &  M.  529. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  543. 

If  on  the  other  hand  the  person  acting  for 
the  insured  has  no  authority  to  represent  him, 
then  representations  so  made  will  not  affect 
the  validity  of  the  policy.  Harmony  F.,  etc., 
Ins.  Co.  V.  Hazlehurst,  30  Md.  380;  Denny  v. 
Conway  Stock,  etc.,  F.  Ins.  Co.,  13  Gray 
(Mass.)  492;  Metzger  v.  Manchester  F.  As- 
sur.  Co.,  102  Mich.  334,  63  N.  W.  650; 
Thomas  v.  Lebanon  Town  Mut.  F.  Ins.  Co., 
78  Mo.  App.  268. 

39.  Illinois. —  Tarpey  v.  Security  Trust  Co., 
80  111.  App.  378. 

Kentucky.  —  Dwelling  House  Ins.  Co.  v. 
Freeman,  10  Ky.  L.  Eep.  496. 

Minnesota. —  Newman  t".  Springfield  F.  & 
M.  Ins.  Co.,   17  Minn.  123. 

Missouri. — Summers  v.  Metropolitan  L.  Ins. 
Co.,  90  Mo.  App.  691. 

Pennsylvania. — Imperial  F.  Ins.  Co.  v.  Mur- 
ray, 73  Pa.  St.  13. 

Texas. —  Phoenix  Ins.  Co.  v.  Swann,  (Civ. 
App.  1897)  41  S.  W.  519. 

Virginia. —  Continental  Ins.  Co.  v.  Kasey, 
25  Gratt.  268,  18  Am.  Rep.  681. 

Wisconsin. —  Mechler  v.  Phoenii  Ins.  Co.,  38 
Wis.  665;  Wright  v.  Hartford  F.  Ins.  Co.,  36 
Wis.  522. 

United  States. —  Fisher  v.  Crescent  Ins.  Co., 
33  Fed.  544. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  543 
et  seq. 

40.  Dennison  v.  Thomaston  Mut.  Ins.  Co., 
20  Me.  125,  37  Am.  Dec.  42 ;  Bryant  v.  Ocean 
Ins.  Co.,  22  Pick.  (Mass.)  200;  Stetson  r. 
Massachusetts  Mut.  F.  Ins.  Co.,  4  Mass.  330,  3 
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Incorrect  statements  given  as  a  matter  of  opinion  or  belief  will  not,  it  has  been 
frequently  held,  invalidate  the  policy/^ 

2.  Fraud  and  False  Swearing  **  —  a.  In  General.  Any  fraud  of  the  insured  in 
procuring  the  policy^'  renders  it  voidable  at  the  election  of  the  company."  But 
the  false  swearing  must  be  knowingly  and  wilfully  done.^^ 

b.  Concealment  "^  —  (i)  Effect  in  Omneral.  The  insured  may  by  failing  to 
disclose  facts  material  to  the  risk  to  be  assumed  under  the  policy,  and  which  he 
has  reason  to  believe  are  not  within  the  knowledge  of  the  company,  be  guilty  of 
such  fraud  as  to  defeat  the  contract.*' 

(ii)  Materiality.  The  concealment  must  be  of  a  material  fact,  that  is,  one 
which,  indicating  a  greater  risk  than  the  company  would  otherwise  have  reason 
to  suppose  it  was  assuming,  would  probably  have  deterred  the  company  from 
entering  into  the  contract.^     , 


Am.  Dee.  217;  Melvin  v.  Insurance  Co.  of 
North  America,  2  Luz.  Leg.  Reg.  (Pa.)  219; 
Carpenter  v.  American  Ins.  Co.,  5  Fed.  Cas. 
No.  2,428,  1  Story  57. 

41.  Maine. —  Dennison  v.  Thomaston  Mut. 
Ins.  Co.,  20  Me.  125,  37  Am.  Dee.  42. 

North  Carolina. —  Dupree  ».  Virginia  Home 
Ins.  Co.,  92  N.  C.  417. 

Ohio. —  Hunter  v.  International  Fraternal 
Alliance,  7  Ohio  S.  &  C.  PI.  Dec.  239,  5  Ohio 
N.  P.  35. 

Pennsylvania. —  Cumberland  Valley  Mut. 
Protection  Co.  v.  Schell,  29  Pa.  St.  31. 

United  States. —  Clason  v.  Smith,  5  Fed. 
Cas.  No.  2,868,  3  Wash.   156. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  543 
et  seq. 

43.  Fraud  or  false  swearing  in  proof  of 
loss  see  infra,  XVII,  C,  2. 

43.  False  swearing  after  the  fire  and  on 
trial  of  an  action  on  the  policy  which  was 
held  not  as  a  matter  of  law  to  preclude  a 
recovery  on  the  ground  of  fraud  or  false 
swearing  but  merely  to  affect  the  credibility 
of  the  witness  see  Burge  v.  Greenwich  Ins. 
Co.,  106  Mo.  App.  244,  80  S.  W.  342. 

44.  Hamburg-Bremen  F.  Ins.  Co.  v.  Lewis, 
4  App.  Cas.  (D.  C.)  66;  Tarpy  v.  Security 
Trust  Co.,  80  111.  App.  378 ;  Moore  v.  Virginia 
F.  &  M.  Ins.  Co.,  28  Gratt.  (Va.)  508,  26  Am. 
Kep.  373. 

It  may  be  provided  in  the  policy  that  fraud 
or  false  swearing  shall  render  it  void.  Sun 
Mut.  Ins.  Co.  V.  Tufts,  20  Tex.  Civ.  App.  147, 
50  S.  W.  180;  F.  Dohmen  Co.  v.  Niagara  F. 
Ins.  Co.,  96  Wis.  38,  71  N.  W.  69.  False 
swearing  under  a  stipulation  rendering  the 
policy  void  on  that  account  means  some  veri- 
fied false  assertion  likely  to  or  which  does  de- 
ceive. Maher  v.  Hibernia  Ins.  Co.,  67  N.  Y. 
283   ^affirming  6  Hun  353]. 

45.  Medley  v.  German  Alliance  Ins.  Co.,  55 
W.  Va.  342,  47  S.  E.  101 ;  Beyer  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  112  Wis.  138,  88  N.  W.  57; 
Mason  v.  Agricultural  Mut.  Assur.  Assoc,  18 
U.  C.  C.  P.  19. 

46.  Concealment  defined. —  "  Concealment " 
is  the  designed  and  intentional  suppression 
of  any  fact  material  to  the  risk  which  the 
insured  honestly  and  in  good  faith  ought  to 
communicate.  Orient  Ins.  Co.  v.  Peiser,  91 
III.  App.  278 ;  Daniels  v.  Hudson  River  F. 
Ins.  Co.,  12  Cush.   (Mass.)   416,  59  Am.  Dec. 


192.  For  instance  if  the  subject-matter  of 
the  contract  has  already  been  destroyed  or  is 
in  imminent  peril  that  fact  should  be  commu- 
nicated. Henshaw  v.  State  Ins.  Co.,  36  Misc. 
(N.  Y.)  405,  73  N.  Y.  Suppl.  1;  Buff  v.  Tur- 
ner, 2  Marsh.  47,  6  Taunt.  338,  16  Rev.  Rep. 
626,  1  E.  C.  L.  643.  The  actual  intention  to 
defraud,  however,  is  immaterial  if  the  fact 
concealed  is  one  which  the  insured  should  in 
good  faith  have  made  known  to  the  company. 
Bebee  v.  Hartford  County  Mut.  F.  Ins.  Co., 
25  Conn.  51,  65  Am.  Dec.  553;  Fame  Ins.  Co. 
V.  Thomas,  10  III.  App.  545 ;  Miller  ■;;.  Western 
Farmers'  Mut.  Ins.  Co.,  1  Handy  (Ohio)  208, 
12  Ohio  Dee.  (Reprint)  105;  Stoney  v.  Union 
Ins.  Co.,  Harp.  (S.  C.)  235;  Weigle  v.  Cas- 
cade F.  &  M.  Ins.  Co.,  12  Wash.  449,  41  Pac. 
53.     See  also  8  Cyc.  544. 

47.  Kentucky. —  Home  Ins.  Co.  v.  Allen,  19 
S.  W.  743,  14  Ky.  L.  Rep.  161. 

Louisiana. —  Walden  v.  Louisiana  Ins.  Co., 
12  La.  134,  32  Am.  Dec.  116. 

Massachusetts. —  Daniels  v.  Hudson  River 
F.  Ins.  Co.,  12  Cush.  416,  59  Am.  Dec.  192. 

New  York. — Clarkson  v.  Western  Assur.  Co., 
33  N.  Y.  App.  Div.  23,  53  N.  Y.  Suppl.  508; 
Dickenson  v.  Commercial  Ins.  Co.,  Anth.  N.  P. 
126. 

Ohio. —  Lexington  F.,  etc.,  Ins.  Co.  v.  Paver, 
16  Ohio  324. 

PennsylvOMia. —  Murgatroyd  v.  Crawford,  3 
Dall.  491,  3  L.  ed.  692. 

South  Carolina. —  Ingraham  v.  South  Caro- 
lina Ins.  Co.,  2  Treadw.  707. 

United  States.  —  Clark  v.  Manufacturers' 
Ins.  Co.,  8  How.  235,  12  L.  ed.  1061  lafflrmvng 
5  Fed.  Cas.  No.  2,829,  2  Woodb.  &  M.  472] ; 
McLanahan  v.  Universal  Ins.  Co.,  1  Pet".  170, 
7  L.  ed.  98;  Bulkley  v.  Protection  Ins.  Co., 
4  Fed.  Cas.  No.  2,118,  2  Paine  82;  Kohne  v. 
Insurance  Co.  of  North  America,  14  Fed.  Cas. 
Nos.  7,920,  7,922,  1  Wash.  93,  158;  Vale  v. 
Phoenix  Ins.  Co.,  28  Fed.  Cas.  No.  16,811,  1 
Wash.  283. 

Comodo-.— McFaul  v.  Montreal  Inland  Ins. 
Co.,  2  U.  C.  Q.  B.  59 ;  Barsalou  v.  Royal  Ins. 
Co.,  15  L.  C.  Rep.  1;  Minogue  v.  Quebec  F. 
Assur.  Co.,  1  Montreal  Super.  Ct.  478 ;  Aitkin 
».  National  Ins.  Co.,  1  Montreal  Leg.  N.  531. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  550. 

48.  Indiana.  —  Insurance  Co.  of  North 
America  v.  Osborn,  26  Ind.  App.  88,  59  N.  E. 
181. 
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(hi)  Facts  Witbin  Knowledge  gf  Insurer.  If  the  fact  is  within  the 
knowledge  of  the  company  or  might  reasonably  be  assumed  to  be  within  its 
knowledge,  the  assured  is  under  no  obligation  to  communicate  it.*'  By  the  great 
weight  of  authority  *  the  issuance  of  the  policy  with  knowledge  that  representa- 
tions or  warranties  made  by  the  insured  are  false  will  be  a  waiver  of  any  right  to 
avoid  the  policy  on  that  ground. '' 

(iv)  Facts  Not  Within  Knowledge  op  Insured.  If  the  fact  is  not  one 
within  the  knowledge  of  the  insured,  he  is  under  no  obligation  to  communicate 
it ;  ^^  but  if  the  insured  fails  to  state  a  fact  which  by  the  terms  of  the  policy  ren- 
ders it  void,  the  failure  to  state  will  vitiate  the  policy,  although  the  proviso  is  not 
known  to  the  insured.^ 

(v)  Failure  to  Make  or  Follow  Up  Inquiry.  It  does  not  constitute  a 
concealment,  however,  that  the  insured  in  the  application  fails  to  give  informa- 
tion as  to  matters  with  reference  to  which  no  questions  are  asked,  it  being  pre- 
sumed that  the  company  requires  answers  as  to  matters  which  it  deems  material.^ 


Kansas. —  Home  Ins.  Co.  v.  Feyerabend,  7 
Kan.  App.  231,  52  Pac.  899. 

Kentucky. —  Lancashire  Ins.  Co.  v.  Monroe, 
101  Ky.  12,  39  S.  W.  434,  19  Ky.  L.  Rep.  204; 
Mechanics',  etc.,  Ins.  Co.  v.  Floyd,  49  S.  W. 
543,  20  Ky.  L.  Rep.  1538. 

Louisiana. —  Lyon  v.  Commercial  Ins.  Co., 
2  Rob.  266. 

Maryland. —  Maryland  Ins.  Co.  v.  Bathurst, 
5  Gill  &  J.  159. 

Massachusetts. —  Curry  v.  Commonwealth 
Ins.  Co.,  10  Pick.  535,  20  Am.  Dec.  547. 

Missouri. —  Boggs  v.  America  Ins.  Co.,  30 
Mo.  63;  Loehner  v.  Home  Mut.  Ins.  Co.,  17 
Mo.  247. 

New  York. —  Gates  v.  Madison  County  Mut. 
Ins.  Co.,  2  N.  Y.  43 ;  Parker  v.  Otsego  County 
Farmers'  Co-operative  F.  Ins.  Co.,  47  N.  Y. 
App.  Div.  204,  62  N.  Y.  Suppl.  199. 

Ohio. — Lexington  F.,  etc.,  Ins.  Co.  v.  Paver, 
16  Ohio  324. 

Pennsylvania. —  Pine  ».  Vanuxem,  3  Yeates 
30. 

Vermont. — ^Mascott  v.  First  Nat.  F.  Ins. 
Co.,  69  Vt.  116,  37  Atl.  255. 

West  Virginia. —  Wolpert  v.  Northern  As- 
sur.  Co.,  44  W.  Va.  734,  29  S.  E.  1024. 

United  States. —  Livingston  v.  Maryland 
Ins.  Co.,  6  Cranch  274,  3  L.  ed.  222;  Hard- 
man  V.  Firemen's  Ins.  Co.,  20  Fed.  594,  opin- 
ion of  Billings,  J. 

Canada. —  Laidlaw  v.  Liverpool,  etc.,  Ins. 
Co.,  13  Grant  Ch.  (U.  C.)  377;  Rowe  v.  Lon- 
don, etc.,  F.  Ins.  Co.,  12  Grant  Ch.  (U.  C.) 
311;  McIJonell  v.  Beacon  F.,  etc.,  Assur.  Co., 
7  U.  C.  C.  P.  308;  Parsons  v.  Citizens'  Ins. 
Co.,  43  U.  C.  Q.  B.  261;  Dear  v.  Western 
Assur.  Co.,  41  U.  C.  Q.  B.  553 ;  Toronto  Bank 
V.  St.  Lawrence  F.  Ins.  Co.,  19  Quebec  Super. 
Ct.  434. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  565. 

As  to  matters  to  which  there  is  an  express 
or  implied  warranty  the  insured  is  not  bound 
to  make  disclosures.  New  York  Firemen  Ins. 
Co.  V.  De  Wolf,  2  Cow.  (N.  Y.)  56;  De  Wolf 
v.  New  York  Firemen  Ins.  Co.,  20  Johns. 
(N.  Y.)   214. 

That  an  application  on  the  same  property 
had  been  previously  rejected  by  the  company 
does  not  show  fraud   in  making  subsequent 
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application  for  insurance.     Body  v.  Hartford 
F.  Ins.  Co.,  63  Wis.  157,  23  N.  W.  132. 

Unless  the  insured  has  reasonable  ground  to 
believe  that  the  fact  would  be  deemed  mate- 
rial, a  failure  to  state  it  will  not  constitute  a 
concealment.  Tuck  ».  Hartford  F.  Ins.  Co.,  56 
N.  H.  326;  Mallory  v.  Travelers'  Ins.  Co.,  47 
N.  Y.  52,  7  Am.  Rep.  410. 

49.  Waterbury  v.  Dakota  F.  &  M.  Ins.  Co., 
6  Dak.  468,  43  N.  W.  697 ;  Hey  v.  Guarantors' 
Liability  Indemnity  Co.,  181  Pa.  St.  220,  37 
Atl.  402,  59  Am.  St.  Rep.  644;  Cumberland 
Valley  Mut.  Protection  Co.  v.  Sehell,  29  Pa. 
St.  31;  Phoenix  Ins.  Co.  v.  Padgitt,  (Tex.  Civ. 
App.  1897)  42  S.  W.  800;  Mercantile  Mut. 
Ins.  Co.  V.  Folsom,  18  Wall.  (U.  S.)  237,  21 
L.  ed.  827  [affirming  9  Fed.  Cas.  No.  4,902,  8 
Blatchf.  170]. 

50.  But  it  is  said  in  a  few  cases  that  breach 
of  warranty  will  avoid  the  policy  even  thoiigh 
the  falsity  of  the  warranty  is  known  to  the 
company.  Southern  Ins.  Co.  v.  White,  58 
Ark.  277,  24  S.  W.-425;  Mayes  v.  Hartford  F. 
Ins.  Co.,  3  Ky.  L.  Rep.  687;  Jennings  v.  Che- 
nango County  Mut.  Ins.  Co.,  2  Den.  (N.  Y.) 
75;  Nassauer  v.  Susquehanna  Mut.  F.  Ins. 
Co.,  109  Pa.  St.  507. 

51.  See  infra,  XIV,  E,  3. 

52.  Neptune  Ins.  Co.  v.  Robinson,  11  Gill 
&  J.  (Md.)  256;  Slobodisky  v.  Phoenix  Ins. 
Co.,  53  Nebr.  816,  74  N.  W.  270;  Wytheville 
Ins.  Co.  V.  Stultz,  87  Va.  629,  13  S.  E.  77; 
Clement  v.  Phoenix  Ins.  Co.,  5  Fed.  Cas.  No. 
2,881,  6  Blatchf.  481. 

53.  Skinner  v.  Norman,  18  N.  Y.  App.  Div. 
609,  46  N.  Y.  Suppl.  65. 

54.  Kentucky. —  German- American  Ins.  Co. 
V.  Norris,  100  Ky.  29,  37  S.  W.  267,  18  Ky.  L. 
Rep.  537,  66  Am.  St.  Rep.  324. 

Massachusetts. —  Washington  Mills  Emery 
Mfg.  Co.  V.  Weymouth,  etc.,  Mut.  F.  Ins.  Co., 
135  Mass.  503;  Lovering  v.  Mercantile  Mar. 
Ins.  Co.,  12  Pick.  348;  Green  v.  Merchants' 
Ins.  Co..  10  Pick.  402. 

Missouri. —  Boggs  v.  America  Ins.  Co.,  30 
Mo.  63. 

NeiB  York. —  Browning  v.  Home  Ins.  Co., 
71  N.  Y.  508,  27  Am.  Rep.  86  [affirming  6 
Daly  522]  ;  Burritt  v.  Saratoga  County  Mut. 
F.  ins.  Co.,  5  Hill  188,  40  Am.  Dee.  345. 
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Nor  will  a  total  failure  to  answer  a  question  asked  constitute  a  concealment,  for 
the  company  is  thereby  advised  that  the  insured  gives  no  information  upon  that 
subject,  and  if  it  deems  the  information  material  it  should  insist  upon  an  answer 
to  the  question  before  issuing  its  policy .^^ 

3.  Breach  of  Warranty  —  a.  Nature  and  Elements  of  Warranty.  The 
parties  may  by  their  affirmative  contract  declare  that  a  representation  shall  be 
deemed  material  and  thiis  eliminate  the  question  of  materiality  and  good  faith  so 
that  such  representation  shall  become  a  warranty ;  in  that  case  a  misrepresenta- 
tion constitutes  a  breach  of  warranty  rendering  the  contract  void.  Thus  it  is 
usual  to  specifically  provide  in  the  policy  that  the  application,  survey,  or  other 
statement  by  the  insured,  on  the  faith  of  which  the  policy  is  issued,  shall  be 
deemed  a  part  of  the  policy  and  any  statements  made  by  the  insured  therein 
shall  be  deemed  warranties,  and  thus  the  statements  of  the  application  are  given 
as  full  eflt'ect  as  though  they  were  made  in  the  policy  itself ;  ^  but  unless  thus 
incorporated  into  the  policy  by  specific  reference,  the  statements  of  the  applica- 
tion or  other  statements  preliminary  or  collateral  to  the  making  of  the  contract 
are  not  warranties,  and  their  falsity  will  affect  its  validity  only  as  misrepresenta- 
tions."    Statements  contained  in  the  policy  itself  may  be  made  warranties  by  an 


North  Carolina.  —  Whitehurst  v.  Fayette- 
ville  Mut.  Ins.  Co.,  51  N.  C.  352. 

Oregon. — Koshland  v.  Hartford  F.  Ins.  Co., 
31  Oreg.  402,  49  Pac.  866. 

Pennsylvania.  —  Satterthwaite  v.  Mutual 
Ben.  Ins.  Assoc,  14  Pa.  St.  393. 

South  Carolina. —  Pelzer  Mfg.  Co.  v.  Sun 
Fire  Office,  36  S.  C.  213,  15  S.  E.  562. 

Wisconsin. —  Johnson  v.  Scottish  Union, 
etc.,  Ins.  Co.,  93  Wis.  223,  67  N.  W.  416. 

United  States. —  Bulkley  v.  Protection  Ins. 
Co.,  4  Fed.  Cas.  No.  2,118,  2  Paine  82. 

Canada.  —  Laidlaw  v.  Liverpool,  etc.,  Ins. 
Co.,  13  Grant  Ch.   (U.  C.)   377. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  553. 

If,  however,  the  insured  undertakes  to  state 
fully  all  the  circumstances  which  affect  the 
risk,  he  is  bound  to  tell  the  whole  truth,  and 
concealment  of  any  material  fact  will  render 
the  policy  void.  Smith  v.  Columbia  Ins.  Co., 
17  Pa.  St.  253,  55  Am.  Dec.  546;  Stoney  v. 
Union  Ins.  Co.,  3  McCord  (S.  C.)  387,  15 
Am.  Dec.  634;  Dunham  v.  Citizens'  Ins.  Co., 
34  Wash.  205,  75  Pac.  804. 

55.  Liberty  Hall  Assoc,  v.  Housatonic  Mut. 
F.  Ins.  Co.,  7  Gray  (Mass.)  261;  Armenia 
Ins.  Co.  V.  Paul,  91  Pa.  St.  520,  36  Am.  Eep. 
676. 

56.  California. —  Kankin  v.  Amazon  Ins. 
Co.,  (1890)  25  Pac.  260;  Roberts  v.  Mtaa, 
Ins.  Co.,  58  Cal.  83. 

Colorado. —  Sun  Fire  Office  v.  Wich,  6  Colo. 
App.  103,  39  Pac.  587;  Travelers'  Ins.  Co.  v. 
Lampkin,  5  Colo.  App.  177,  38  Pac.  335. 

Connecticut. —  Treadway  v.  Hamilton  Mut. 
Ins.  Co.,  29  Conn.  68 ;  Sheldon  v.  Hartford  F. 
Ins.  Co.,  22  Conn.  235,  58  Am.  Dec.  420. 

Indiana. —  Cox  v.  .^tna  Ins.  Co.,  29  Ind. 
586. 

Massachusetts. —  Abbott  v.  Shawmut  Mut. 
F.  Ins.  Co.,  3  Allen  213;  Tebbetts  v.  Hamil- 
ton Mut.  Ins.  Co.,  1  Allen  305,  79  Am.  Dec. 
740. 

New  York. —  Ballston  Spa  First  Nat.  Bank 
V.  Insurance  Co.  of  North  America,  50  N.  Y. 
45 ;  Ripley  v.  JEtna  Ins.  Co.,  30  N.  Y.  136,  86 
Am.  Dec.  362;  King  v.  Tioga  County  Patrons' 


F.  Relief  Assoc,  35  N.  Y.  App.  Div.  58,  54 
N.  Y.  Suppl.  1057 ;  Pierce  v.  Empire  Ins.  Co., 
62  Barb.  636;  Shoemaker  v.  Glens  Falls  Ins. 
Co.,  60  Barb.  84;  New  York  Cent.  Ins.  Co.  v. 
National  Protection  Ins.  Co.,  20  Barb.  468; 
Kennedy  v.  St.  Lawrence  County  Mut.  Ins. 
Co.,  10  Barb.  285. 

Oregon. —  Chrisman  v.  State  Ins.  Co.,  16 
Oreg.  283,  18  Pac.  466. 

Pennsylvania. —  Lennox  v.  Greenwich  Ins. 
Co.,  2  Pa.  Super.  Ct.  431,  9  Pa.  Super.  Ct.  171, 
43  Wkly.  Notes  Cas.  398. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  558. 

57.  Indiana. —  Commonwealth's  Ins.  Co.  v. 
Monninger,  18  Ind.  352. 

Kentucky. —  Kentucky,  etc.,  Mut.  Ins.  Co.  v. 
Southard,  8  B.  Mon.  634. 

Massachusetts. —  Elliott  v.  Hamilton  Mut. 
Ins.  Co.,  13  Gray  139;  Daniels  v.  Hudson 
River  F.  Ins.  Co.,  12  Cush.  416,  59  Am.  Dec. 
192. 

New  York. —  Farmers'  Ins.,  etc.,  Co.  v.  Sny- 
der, 16  Wend.  481,  30  Am.  Dec  118. 

Pennsylvania. —  Lebanon  Mut.  Ins.  Co.  v. 
Losch,  109  Pa.  St.  100. 

Texas. —  Goddard  v.  East  Texas  F.  Ins.  Co., 
67  Tex.  69,  1  S.  W.  906,  60  Am.  Rep.  1; 
Delaware  Ins.  Co.  v.  Harris,  26  Tex.  Civ. 
App.  537,  64  S.  W.  867;  Queen  Ins.  Co.  v. 
May,  (Civ.  App.  1896)   35  S.  W.  829. 

West  Virginia. —  Schwarzbach  v.  Ohio  Val- 
ley Protective  Union,  25  W.  Va.  622,  52  Am. 
Rep.  227. 

United  States. — ^Nicoll  v.  American  Ins.  Co., 
18  Fed.  Cas.  No.  10,259,  3  Woodb.  &  M.  529. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  558 
et  seq. 

Ky.  St.  (1903)  §  639,  provides  that  all  state- 
ments or  descriptions  in  any  application  for 
a  policy  of  insurance  shall  be  deemed  and  held 
representations  and  not  warranties,  nor  shall 
any  misrepresentations  unless  material  or 
fraudulent  prevent  recovery  on  the  policy. 
Manchester  Assur.  Co.  v.  Dowell,  80  S.  W. 
207,  25  Ky.  L.  Rep.  2240. 

Effect  of  misrepresentations  see  supra,  XII, 
A,  1. 
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aflSrmative  declaration  to  that  effect,^  and  even  without  such  formal  declaration 
representations  contained  in  the  policy  itself  may  be  deemed  warranties/' 
whether  referred  to  as  constituting  covenants  and  agreement  *  or  conditions.^' 

b.  Effect  of  Breach.  A  warranty  must  be  literally  complied  with  and  an 
unimportant  breach  will  avoid  the  policy.*^  The  falsity  of  a  statement  or  repre- 
sentation which  is  directly  or  impliedly  affirmed  in  the  policy  itself  or  by  reference 
to  some  preliminary  or  collateral  statement  renders  the  policy  void  from  the  begin- 
ning/' or,  if  the  statement  is  promissory,  from  the  time  of  the  breach.^    But  the 


A  mere  description  in  the  application  is  not 
a  warranty.  Jefferson  Ins.  Co.  v.  Cotheal,  7 
Wend.   (N.  Y.)   72,  22  Am.  Dec.  567. 

An  agreement  in  the  application  that  the 
policy  shall  be  void  if  the  interrogatories 
propounded  to  the  applicant  are  not  correctly 
answered  has  been  held  to  render  the  state- 
ments therein  made  warranties,  so  that  in- 
correct answers  would  avoid  the  policy. 
Chrisman  v.  State  Ins.  Co.,  16  Oreg.  283,  18 
Pae.  466. 

If  a  new  policy  is  issued  as  a  substitute  for 
an  existing  policy  it  is  deemed  to  have  been 
made  on  the  same  application  as  the  policy 
for  which  it  is  a  substitute.  McKibban  v. 
Des  Moines  Ins.  Co.,  114  Iowa  41,  86  N.  W. 
38;  Clark  v.  Manufacturers'  Ins.  Co.,  5  Fed. 
Cas.  No.  2,829,  2  Woodb.  &  M.  472  [reversed 
in  8  How.  235,  12  L.  ed.  1061]. 

If  the  application  is  in  writing,  verbal  rep- 
resentations made  to  the  agent  are  not  to  be 
treated  as  warranties.  DoUiver  v.  St.  Joseph 
F.  &  M.  Ins.  Co.,  131  Mass.  39. 

The  use  of  the  word  "  warrant "  in  the  ap- 
plication itself  will  not  render  the  statements 
in  the  application  warranties  in  the  proper 
sense  of  the  term.  Indiana  Farmers'  Live 
Stock  Ins.  Co.  V.  Byrkett,  9  Ind.  App.  443,  36 
N.  E.  779. 

The  acceptance  of  a  policy  containing  a 
stipulation  as  to  ownership  does  not  consti- 
tute a  representation  on  the  part  of  the  in- 
sured that  the  ownership  is  as  stated  in  the 
policy.  Manchester  F.  Assur.  Co.  v.  Abrams, 
89  Fed.  932,  32  C.  C.  A.  426. 

By  statute,  it  is  sometimes  provided  that 
the  statements  in  the  application,  or  other 
preliminary,  or  collateral  instruments  shall 
not  be  made  warranties  by  reference  thereto 
in  the  policy  unless  a  copy  of  the  application 
or  other  instrument  thus  referred  to  is 
incorporated  into  the  policy,  or  indorsed 
thsreon,  or  attached  thereto.  MacKinnon  v. 
Mutual  F.  Ins.  Co.,  89  Iowa  170,  56  N.  W. 
423;  Ellis  v.  Council  Bluffs  Ins.  Co.,  64  Iowa 
507,  20  N.  W.  782;  Wheeler  v.  Watertown  F. 
Ins.  Co.,  131  Mass.  1;  Taylor  v.  Mtnn  Ins. 
Co.,  120  Mass.  254 ;  Kollitz  v.  Equitable  Mut. 
F.  Ins.  Co.,  92  Minn.  234,  99  N.  W.  892. 

In  Canada  the  conditions  and  warranties 
are  regulated  by  statute.  Ballagh  v.  Royal 
Mut.  F.  Ins.  Co.,  5  Ont.  App.  87;  Butler  v. 
Standard  F.  Ins.  Co.,  4  Ont.  App.  391;  Par- 
sons V.  Citizens'  Ins.  Co.,  4  Ont.  App.  96; 
Findley  v.  Fire  Ins.  Co.  of  North  America, 
25  Ont.  515 ;  Sly  v.  Ottawa  Agricultural  Ins. 
Co.,  29  U.  C.  C.  P.  28 ;  Mclntyre  v.  Montreal 
Nat.  Ins.  Co.,  44  U.  C.  Q.  B.  501. 

58.  Germier  v.  Springfield  F.  &  M.  Ins.  Co., 
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109  La.  341,  33  So.  361;  Goicoechea  v.  Louisi- 
ana State  Ins.  Co.,  6  Mart.  N.  S.  (La.)  51, 
17  Am.  Dec.  175;  O'Niel  v.  Buffalo  F.  Ins. 
Co.,  3  N.  Y.  122;  Phoanix  Assur.  Co.  of  Lon- 
don V.  Munger  Improved  Cotton  Mach.  Mfg. 
Co.,  92  Tex.  297,  49  S.  W.  222. 

59.  Mmne. —  Williams  v.  New  England 
Mut.  F.  Ins.  Co.,  31  Me.  219. 

Mississippi. —  Planters'  Ins.  Co.  v.  Myers, 
55  Miss.  479,  30  Am.  Rep.  521. 

Missouri. —  Earner  v.  American  Cent.  Ins. 
Co.,  70  Mo.  App.  47. 

New  York. —  Wall  v.  East  River  Mut.  Ins. 
Co.,  7  N.  Y.  370  [overruling  Wall  v.  Howard 
Ins.  Co.,  14  Barb.  383]  ;  O'Niel  v.  Buffalo  F. 
Ins.  Co.,  3  N.  Y.  122;  Evans  v.  Columbia  F. 
Ins.  Co.,  40  Misc.  316,  81  N.  Y.  Suppl.  933. 

United  States. — Higgle  v.  American  Lloyds, 
14  Fed.  143,  11  Biss.  395;  De  Camp  v.  New 
Jersey  Mut.  L.  Ins.  Co.,  7  Fed.  Cas.  No.  3,719. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  558 
et  seq. 

Within  Cal.  Civ.  Code,  §§  2607,  2608,  a  pro- 
vision in  the  policy  that  the  insurer  shall  not 
be  liable  for  loss  caused  directly  or  indirectly 
by  order  of  any  civil  authority  is  not  a  war- 
ranty. Connor  v.  Manchester  Assur.  Co.,  130 
Fed.  743,  65  C.  C.  A.  127. 

60.  ^tna  Ins.  Co.  v.  Norman,  12  Ind.  App. 
652,  40  N.  E.  1116;  Lycoming  Ins.  Co.  v. 
Mitchell,  48  Pa.  St.  367 ;  Phoenix  Assur.  Co. 
of  London  v.  Munger  Improved  Cotton  Mach. 
Mfg.  Co.,  92  Tex.  297,  49  S.  W.  222  [afp/rming 
(Civ.  App.  1898)   49  S.  W.  271]. 

61.  Illinois. — Farmers'  F.  Ins.  Co.  v.  Bates, 
65  111.  App.  37. 

Louisiana. —  Cornell  v.  Hope  Ins.  Co.,  3 
Mart.  N.  S.  223. 

New  Jersey. —  Roumage  v.  Mechanics'  F. 
Ins.  Co.,  13  N.  J.  L.  110. 

New  Yorh. —  Evans  v.  Columbia  F.  Ins.  Co., 
40  Misc.  316,  81  N.  Y.  Suppl.  933. 

United  States. —  Hearn  v.  Equitable  Safety 
Ins.  Co.,  12  Fed.  Cas.  No.  6,300,  4  Cliff.  192 
[affirmed  in  20  Wall.  494,  22  L.  ed.  398]. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  558 
et  seq. 

62.  Burge  v.  Greenwich  Ins.  Co.,  106  Mo. 
App.  244,  80  S.  W.  342. 

63.  Phcsnix  Ins.  Co.  v.  Benton,  87  Ind.  132 ; 
Whitney  v.  Ocean  Ins.  Co.,  14  La.  485,  33 
Am.  Dec.  595 ;  Goicoechea  v.  Louisiana  State 
Ins.  Co.,  6  Mart.  N.  S.  (La.)  51,  17  Am.  Dec. 
175;  Bulkley  v.  Protection  Ins.  Co.,  4  Fed. 
Cas.  No.  2,118,  2  Paine  82;  De  Camp  v.  New 
Jersey  Mut.  L.  Ins.  Co.,  7  Fed.  Cas.  No.  3,719. 

64.  Cogswell  V.  Chubb,  157  N.  Y.  709,  53 
N.  E.  1124  [affirming  1  N.  Y.  App.  Div.  93, 
36  N.  Y.  Suppl.   1076];   Farmers'  Ins.,  etc., 
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ipolicy  is  nevertheless  not  absolutely  void  but  voidable  in  such  sense  that  it  will 
be  valid  if  the  company  waives  the  breach  of  warranty  or  condition.^^  Notwith- 
fitanding  the  broad  statement,  however,  supported  by  many  cases,*^  that  falsity  of 
any  statement  contained  in  the  policy  or  incorporated  therein,  by  reference,  will 
render  the  policy  void  ii-respective  of  its  materiality  or  the  good  faitli  with  wliich 
it  is  made,  nevertheless  there  may  be  statements  in  the  policy  or  in  the  applica- 
tion referred  to  in  the  policy,  such  for  instance  as  descriptions  of  the  property, 
which  are  so  clearly  matters  of  surplusage  and  not  pertinent  or  material  to  the 
contract  that  they  will  be  disregarded,  and  their  falsity  will  not  affect  the  validity 
of  the  contract.^' 

e.  Materiality  —  "  Reppesentation  "  and  "  Warranty  "  Distinguished.  War- 
ranties differ  from  representations,  then,  in  that  falsity  of  a  representation  will 
•defeat  the  contract  only  where  it  is  material,  as  representations  are  merely  induce- 
ments to  the  making  of  the  contract,**  while  in  case  of  a  warranty  the  statement 
is  made  material  by  the  very  language  of  the  contract,  so  that  a  misrepresenta- 
tion of  a  matter  warranted  is  a  breach  of  the  contract  itself.*'  Therefore  the 
falsity  of  a  statement  which  is  made  a  warranty  will  avoid  the  contract  without 
regard  to  whether  it  can  be  considered  as  material  in  any  way  to  the  risk  or  the 
loss.™ 


€o.  V.  Snyder,  16  Wend.  (N.  Y.)  481,  30  Am. 
Dee.  118;  Murgatroyd  v.  Crawford,  2  Yeates 
(Pa.)   420. 

65.  Georgia  Home  Ins.  Co.  v.  Allen,  119 
Ala.  436,  24  So.  399.     See  in-fra,  XIV,  A,  4. 

66.  See  cases  cited  supra,  note  62  et  seq., 
and  infra,  note  67  et  seq. 

67.  Cases  of  this  kind  are  to  be  explained, 
not  on  the  theory  that  the  parties  cannot  by 
express  stipulations  make  any  representations 
material  without  regard  to  the  extent  to 
which  they  may  affect  the  risk,  but  on  the 
theory  that,  considering  the  purpose  with 
which  the  contract  is  made,  it  could  not  have 
been  the  intention  of  the  parties  that  exact 
accuracy  in  such  statements  was  relied  on. 

Indian  Territory. —  Liverpool,  etc.,  Ins.  Co. 
f.  Kearney,  2  Indian  Terr.  67,  46  S.  W.  414. 

Kansas. —  Phoenix  Assur.  Co.  v.  Hinds,  67 
Kan.  595,  73  Pac.  893. 

Kentucky. —  Kentucky,  etc.,  Mut.  Ins.  Co. 
V.  Southard,  8  B.  Mon.  634. 

Nebraska. —  JEtna,  Ins.  Co.  v.  Simmons,  49 
Nebr.  811,  69  N.  W.  125. 

New  York. —  Farmers'  Ins.,  etc.,  Co.  v. 
Snyder,  16  Wend.  481,  30  Am.  Dec.  118 
[affirming  13  Wend.  92] ;  Jefferson  Ins.  Co. 
V.  Cotheal,  7  Wend.  72,  22  Am.  Dec.  567. 

Ohio. —  Hartford  Protective  Ins.  Co.  v. 
Harmer,  2  Ohio  St.  452,  59  Am.  Dec.  684. 

United  States. —  Carrollton  Furniture  Mfg. 
Co.  V.  American  Credit  Indemnity  Co.,  115 
Fed.  77,  52  C.  C.  A.  67,  124  Fed.  25,  59 
C.  0.  A.  545;  Fisher  v.  Crescent  Ins.  Co., 
33  Fed.  549. 

England. —  Dobson  v.  Sotheby,  M.  &  M. 
'90,  31  Rev.  Rep.  718,  22  E.  C.  L.  481. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  568. 

See  also  cases  cited  infra,  note   15. 

68.  See  supra,  XII,  A,  1. 

69.  Connecticut. —  Glendale  Woolen  Co.  v. 
Protection  Ins.  Co.,  21  Conn.  19,  54  Am. 
Dec.   309. 

Louisiana. — Germier  v.  Springfield  F.  &  M. 
Ins.  Co.,  109  La.  341,  33  So.  361. 


Maine. —  Williams  v.  New  England  Mut. 
F.  Ins.  Co.,  31  Me.  219. 

Minnesota. —  .^tna  Ins.  Co.  v.  Grube,  6 
Minn.  82. 

Missouri. —  Burge  v.  Greenwich  Ins.  Co., 
106  Mo.  App.  244,  80  S.  W.  342;  Walker 
V.  Phoenix  Ins.   Co.,   62  Mo.  App.   209. 

New  Jersey. —  Dewees  v.  Manhattan  Ins. 
Co.,  34  N.  J.  L.  244. 

United  States. —  American  Credit  Indem- 
nity Co.  V.  Carrollton  Furniture  Mfg.  Co., 
95  Fed.  Ill,  36  C.  C.  A.  671;  Hearn  v. 
Equitable  Safety  Ins.  Co.,  11  Fed.  Cas.  No. 
6,300,  4  Cliff.  192  laffurmed  in  20  Wall. 
494,  22  L.  ed.  398]. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  560. 

70.  California. —  Bayley  f.  Employers'  Lia- 
bility  Assur.   Corp.,    (1899)    56   Pac.    638. 

Illinois. —  Thomas  v.  Fame  Ins.  Co.,  108 
111.  91   [afffk-mimg  10  111.  App.  545]. 

Indiana. —  Cox  v.  .^tna  Ins.  Co.,  29  Ind. 
586. 

Louisiana. — Germier  v.  Springfield  F.  &  M. 
Ins.  Co.,  109  La.  Ann.  341,  33  So.  361; 
Goicoechea  v.  Louisiana  State  Ins.  Co.,  6 
Mart.  N.  S.  51,  17  Am.  Dec.  175. 

Maine. —  Witherell  v.  Maine  Ins.  Co.,  49 
Me.  200. 

Minnesota. —  Stensgaard  v.  St.  Paul  Real 
Estate  Title  Ins.  Co.,  50  Minn.  429,  52  N.  W. 
910,  17  L.  R.  A.  575. 

Missouri. —  Loehner  v.  Home  Mut.  Ins.  Co., 
17  Mo.  247;  Maddox  v.  Dwelling  House  Ins. 
Co.,  56  Mo.  App.  343. 

New  York. —  O'Niel  v.  Buffalo  F.  Ins.  Co., 
3  N.  Y.  122;  Wall  V.  Howard  Ins.  Co.,  14 
Barb.  383;  Jennings  v.  Chenango  County 
Mut.  Ins.  Co.,  2  Den.  75;  Duncan  v.  Sun 
P.  Ins.  Co.,  6  Wend.  488,  22  Am.  Dec.  539; 
Callaghan  v.  Atlantic  Ins.  Co.,  1  Edw. 
64. 

Permsylvarda. —  State  Mut.  F.  Ins.  Co.  v. 
Arthur,  30  Pa.  St.  315. 

Virginia. —  Virginia  F.  &  M.  Ins.  Co.  v, 
Morgan,  90  Va.  290,  18  S.  E.  191. 
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d.  Knowledge  of  Falsity.  The  fact  that  a  statement  which  is  made  a  warT 
ranty  is  made  in  good  faith  or  through  mistake  will  not  prevent  the  falsity  thereof 
from  constituting  a  breach  of  warranty  and  avoiding  the  policy.'''  Nevertheless 
statements  which  are  made  warranties  may  by  their  very  terms  so  clearly  appear 
to  be  merely  statements  as  to  the  knowledge  or  belief  of  the  insured  that  falsity 
therein  will  avoid  the  policy  only  where  it  is  intentional,  and  as  to  a  material 
matter.'^ 

e.  Construction  of  Warranty .''  As  the  effect  of  a  breach  of  warranty  is  to 
invalidate  the  contract  and  operate  as  a  forfeiture  of  the  insurance,  a  warranty 
will  be  construed  strictly  as  against  the  company,  and  liberally  as  against  the 
insured.''* 

B.  As  to  Specific  Matters  —  l.  Description,  Location,  and  Use  of  Property 
—  a.  Description.  The  description  of  the  property  insured  as  to  character  and 
construction  is  a  warranty  that  the  property  is  as  described,  and  if  it  be  untrue 


United  States. —  Clark  v.  Manufacturers' 
Ins.  Co.,  8  How.  235,  12  L.  ed.  1061  [reversing 
5  Fed.  Cas.  No.  2,829,  2  Woodb.  &  M.  472]  ; 
Bulkley  v.  Protection  Ins.  Co.,  4  Fed.  Cas. 
No.  2,118,  2  Paine  82. 

England. —  Newcastle  F.  Ins.  Co.  r.  Mac- 
morran,  3  Dow.  255,  3  Eng.  Reprint  1057. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  565. 

By  statute  in  some  of  the  states  breach 
of  warranty  will  not  defeat  recovery  unless 
the  warranty  is  as  to  a  matter  material  to 
the  risk. 

Georgia. —  Mobile  Fire  Dept.  Ins.  Co.  «. 
Miller,  58  Ga.  420. 

Kentucky. —  Warren  Deposit  Bank  v.  Mary- 
land Fidelity,  etc.,  Co.,  116  Ky.  38,  74  S.  W. 
1111,  25  Ky.  L.  Rep.  289;  Germania  Ins. 
Co.  V.  Rudwig,  80  Ky.  223;  Farmers',  etc., 
Ins.  Co.  V.  Curry,  13  Bush  312,  26  Am. 
Rep.   194. 

Maine. —  Philadelphia  Fidelity  Mut.  L.  As- 
soc. V.  Ficklin,  74  Md.  172,  21  Atl.  680,  23 
Atl.  197. 

Massachusetts. — Ring  v.  Phoenix  Assur.  Co., 
145  Mass.  426,  14  N.  E.  525 ;  Barre  Boot  Co. 
V.  Milford  Mut.  F.  Ins.  Co.,  7  Allen  42. 

Missouri. —  Dolan  v.  Missouri  Town  Mut. 
F.  Ins.  Co.,  88  Mo.  App.  666. 

North  Dakota. —  Johnson  v.  Dakota  F.  &  M. 
Ins.  Co.,  1  N.  D.  167,  45  N.  W.  799. 

Ohio. —  North  American  Ace.  Ins.  Co.  v. 
Sickles,  23  Ohio  Cir.  Ct.  594. 

Tennessee. —  Continental  F.  Ins.  Co.  v. 
Whitaker,  (Sup.  1904)  79  S.  W.  119;  Nash- 
ville First  Nat.  Bank  v.  U.  S.  Fidelity,  etc.j 
Co.,  110  Tenu.  10,  75  S.  W.  1076,  100  Am.  St 
Rep.   765. 

71.  Georgia. —  Morris  v.  Imperial  Ins.  Co., 
106  Ga.  461,  32   S.  E.  595. 

New  Hampshire. —  Davis  v.  jEtna  Mut.  F. 
Ins.  Co.,  67  N.  H.  335,  39  Atl.  902. 

New  York. —  Le  Roy  v.  Market  F.  Ins.  Co., 
45  N.  Y.  80. 

Ohio. —  Byers  v.  Farmers'  Ins.  Co.,  35  Ohio 
St.   606,  35  Am.  Rep.  623. 

Pennsylvania. — Commonwealth  Mut.  F.  Ins. 
Co.  V.  Huntzinger,  98  Pa.  St.  41 ;  Cooper  v. 
Farniers'  Mut.  F.  Ins.  Co.,  50  Pa.  St.  299, 
88  Am.  Dec.  544  [distinguished  in  Eilenberger 
V.  Protective  Mut.  F.  Ins.  Co.,  89  Pa.  St.  464]. 

United  States. —  Fisher  v.  Crescent  Ins.  Co., 
33  Fed.  544. 
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Canada. —  Greet  t;.  Citizens'  Ins.  Co.,  27 
Grant  Ch.    (U.  C.)    121. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  558 
et  seq. 

It  is  otherwise  as  to  representations  which 
are  not  made  warranties.  See  supra,  XII, 
A,  1,  c. 

72.  Indiana. —  Phenix  Ins.  Co.  v.  Wilson, 
132  Ind.  449,  25  N.  E.  592. 

Iowa. —  Wilkins  v.  Germania  F.  Ins.  Co., 
57  Iowa  529,  10  N.  W.  916. 

Maine. —  Garcelon  v.  Hampden  F.  Ins.  Co., 
50  Me.  580. 

Minnesota. —  .3!tna  Ins.  Co.  «.  Grube,  6 
Minn.  82. 

Mississippi. —  Planters'  Ins.  Co.  v.  Myers, 
55  Miss.  479,  30  Am.  Rep.  521. 

United  States. —  Mulville  v.  Adams,  19  Fed. 
887. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  558 
et  seq. 

An  unqualified  assertion  of  a  material  fact 
which  proves  to  be  false  will  avoid  the  policy, 
although  the  company  must  have  known  the 
impossibility  of  any  knowledge  as  to  the 
fact  on  the  part  of  the  insured;  Callaghan 
V.  Atlantic  Ins.,  Co.,   1  Edw.    (N.  Y.)    64. 

73.  General  rule  of  construction  see  supra, 
XI,  A,  3. 

74.  Illinois. —  Sohroeder  v.  Trade  Ins.  Co., 
109  111.  157. 

Indiana. —  Rogers  v.  Phenix  Ins.  Co.,  121 
Ind.  570,  23  N.  E.  498. 

Ma/ryland. —  U.  S.  Fire  &  M.  Ins.  Co.  v. 
Kimberly,  34  Md.  224,  6  Am.  Rep.  325. 

New  York. —  Dilleber  v.  Home  L.  Ins.  Co., 
69  N.  Y.  256,  25  Am.  Rep.  182;  Mowry  V. 
World  Mut.  L.  Ins.  Co.,  7  Daly  321. 

Pennsylvania. —  Watertown  F.  Ins.  Co.  V. 
Simons,  96  Pa.  St.  520. 

Rhode  Island. —  Wilson  v.  Conway  F.  Ins. 
Co.,  4  R.  I.  141. 

United  States. —  Kansas  City  First  Nat. 
Bank  v.  Hartford  F.  Ins.  Co.,  95  U.  S.  673, 
24  L.  ed.  563;  Stout  v.  Commercial  Union 
Assur.  Co.,  12  Fed.  554,  11  Biss.  309;  Sayles 
V.  Northwestern  Ins.  Co.,  21  Fed.  Cas.  No. 
12,422,  2  Curt.  610. 

England. —  Mayall  v.  Mitford,  1  N.  &  P. 
732,  6  A.  &  E.  670,  W.  W.  &  D.  310,  33 
E.  C.  L.  355. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  564. 
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in  substance  the  policy  is  voidJ^  However,  complete  accuracy  in  detail  is  not 
required  or  essential,  provided  that  the  description  is  substantially  correct  and 
that  the  risk  is  not  really  greater  than  as  represented.'^  An  omission  to  mention 
a  material  part  of  the  description  is  a  fatal  concealment,"  but  not  so  if  the  part 
omitted  in  no  wise  increases  the  hazard.™  The  age  of  a  building  is  a  material 
part  of  its  description,  and  if  false  will  effect  a  forfeiture  of  the  policy ,''  unless 
such  a  statement  be  entirely  immaterial,  because  of  the  nature,  preservation,  and 
value  of  the  premises.^"  A  practically  complete  reconstruction  is  equivalent  to  a 
rebuilding  and  the  date  thereof  may  be  used  to  fix  the  age  of  the  structure.^' 

b.  Location.  While  a  statement  as  to  the  location  of  the  subject-matter  of 
the  risk,  both  with  reference  to  its  own  situation,^^  and  with  reference  to  its  posi- 
tion relatively  to  adjacent  structures,*'  is  an  essential  feature  of  the  risk  when 


75.  Wood  X.  Firemen's  F.  Ins.  Co.,  126 
Mass.  316;  Jackson  %.  St.  Paul  F.  &  M. 
Ins.  Co.,  33  Hvm  (N.  Y.)  60;  Evans  v.  Co- 
lumbia F.  Ins.  Co.,  40  Misc.  (N.  Y.)  316, 
81  N.  Y.  Suppl.  933 ;  Delonguemare  v.  Trades- 
mens'  Ins.  Co.,  2  Hall  (N.  Y.)  689;  Fowler 
V.  iEtna  F.  Ins.  Co.,  6  Cow.  (N.  Y.)  673, 
16  Am.  Dec.  460;  Mulvey  v.  Gore  Mut.  F. 
Assur.  Co.,  25  U.  C.  Q.  B.  424;  Davis  v. 
Scottish  Provincial  Ins.  Co.,  16  U.  C.  C.  P. 
176.  Thus  the  description  of  a  stone  house 
with  a  wooden  kitchen  as  a  stone  dwelling- 
house  is  untrue  and  vitiates  the  policy. 
Chase  v.  Hamilton  Ins.  Co.,  20  N.  Y.  52. 
The  description  must  be  incorporated  into  the 
policy  in  terms  or  by  reference  or  it  cannot 
amount  to  a  warranty.  Delonguemare  ». 
Tradesmens'  Ins.  Co.,  supra.  And  the  state- 
ments in  the  survey  may  be  regarded  as  rep- 
resentations despite  a,  reference  to  them  in 
the  policy.  Snyder  v.  Farmers'  Ins.  Co.,  13 
Wend.   (N.  Y.)   92.     See  also  supra,  XI,  I. 

76.  Indiana. —  Germania  F.  Ins.  Co.  v. 
Deckard,   3   Ind.  App.   361,   28  N.   B.   868. 

Iowa. —  Wilkjins  v.  Germania  F.  Ins.  Co., 
57  Iowa  529,  10  N.  W.  916. 

Massachusetts. —  Little  v.  Phoenix  Ins.  Co., 
123  Mass.  380,  25  Am.  Eep.  96;  Medina  v. 
Builders'  Mut.  F.  Ins.  Co.,  120  Mass.  225. 

New  York. —  Bilbrough  v.  Metropolis  Ins. 
Co.,  5  Duer  587;  Snyder  «.  Farmers'  Ins., 
etc.,  Co.,  13  Wend.  92. 

Rhode  Island.-^  MsLSsell  v.  Protective  Mut. 
F.  Ins.  Co.,  19  R.  I.  565,  35  Atl.  209;  Lind- 
sey  V.  Union  Mut.  F.  Ins.  COi,  3  E.  I.  157. 

South  Dakota. —  McNamara  v.  Dakota  F. 
&  M.  Ins.  Co.,  1  S.  D.  342,  47  N.  W.  288. 

Texas. —  Hartford  F.  Ins.  Co.  v.  Moore,  13 
Tex.  Civ.  App.  644,  36  S.  W.  146. 

United  States. —  Ruan  ».  Gardner,  20  Fed. 
Cas.  No.  12,100,  1  Wash.  145. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  589. 

A  description  is  not  inaccurate  if  it  can 
be  made  definite  and  complete  by  reference 
to  extrinsic  matters  referred  to  therein  or 
by  a  construction  of  the  entire  writing. 
Woods  V.  Atlantic  Mut.  Ins.  Co.,  50  Mo.  112; 
McCullooh  f.  Norwood,  58  N.  Y.  562;  Yonk- 
ers,  etc.,  F.  Ins.  Co.  v.  Hoffman  F.  Ins.  Co., 
6  Rob.    (N.  Y.)    316. 

Usage  is  competent  to  explain  terms  used 
in  describing  property,  provided  such  usage 
was  known  to  the  insured.  Lamb  v.  Council 
Bluffs  Ins.  Co.,  70  Iowa  238,  30  N.  W.  497; 


Hill  v.  Hibernia  Ins.  Co.,  10  Hun  (N.  Y.) 
26;  Fowler  v.  Mtna.  F.  Ins.  Co.,  7  Wend. 
(N.  Y.)  270.  See  Meyer  v.  Queen  Ins.  Co., 
41  La.  Ann.  1000,  6  So.  899,  for  an  instance 
of    construction    of   the    language   employed. 

77.  Day  v.  Conway  Ins.  Co.,  52  Me.  60. 
See  supra,  XII,  A,  2,  b. 

Knowledge  or  mistake  of  the  agent  is  im- 
putable to  the  insurer,  so  that  a  misdescrip- 
tion of  character  or  situation  is  not  fatal 
necessarily  if  the  building  described  was  fa- 
miliar to  the  insurer.  Masters  v.  Madison 
County  Mut.  Ins.  Co.,  11  Barb.  (N.  Y.) 
624;  Cumberland  Valley  Mut.  Protection  Co. 
V.  Schell,  29  Pa.  St.  31;  Hartford  F.  Ins. 
Co.  V.  Moore,  13  Tex.  Civ.  App.  644,  36  S.  W. 
146. 

78.  Benedict  v.  Ocean  Ins.  Co.,  31  N.  Y. 
389  [affirming  1  Daly  8]. 

79.  Piokel  v.  Phenix  Ins.  Co.,  119  Ind. 
291,  21  N.  E.  898. 

80.  Eddy  v.  Hawkeye  Ins.  Co.,  70  Iowa 
472,  30  N.  W.  808,  59  Am.  Rep.  444. 

81.  Lamb  v.  Council  BluflTs  Ins.  Co.,  70 
Iowa  238,  30  N.  W.  497;  Manufacturers', 
etc.,  Mut.  Ins.  Co.  v.  Zeitinger,  168  HI. 
286,  48  N.  E.  179,  61  Am.  St.  Rep.  105 
{a/firming  68  111.  App.  268] ;  Delaware  Ins. 
Co.  V.  Harris,  26  Tex.  Civ.  App.  537,  64 
S.  W.  867. 

The  age  of  the  materials  cannot  be  con- 
sidered in  determining  the  age  of  the  build- 
ing. Phenix  Ins.  Co.  v.  Pickel,  3  Ind.  App. 
332,  29  N.  E.  432. 

82.  Maddox  v.  Dwelling  House  Ins.  Co., 
56  Mo.  App.  343;  Eddy  St.  Iron  Foundry  v. 
Farmers'  Mut.  F.  Ins.  Co.,  5  R.  I.  426; 
Eddy  St.  Iron  Foundry  v.  Hampden  Stock, 
etc.,  F.  Ins.  Co.,  8  Fed.  Cas.  No.  4,277,  1 
Cliff.  300. 

A  statement  in  the  application  that  insur- 
ance is  desired  upon  household  goods  while 
they  are  in  a  building  does  not  involve  a 
representation  that  the  insured  owns  the 
building,  or  that  the  goods  are  then  in  it. 
Omaha  F.  Ins.  Co.  v.  Crighton,  50  Nebr.  314, 
69  N.  W.  766. 

83.  Colorado. —  Merchants'  Ins.  Co.  v.  New 
Mexico  Lumber  Co.,  10  Colo.  App.  223,  51 
Pac.  174. 

Maine. — Day  v.  Conway  Ins.  Co.,  52  Me.  60. 

Massachusetts. —  Bostwick  v.  Bass,  99 
Mass.  469;  Tebbetts  v.  Hamilton  Mut.  Ins. 
Co.,  1  Allen  305,  79  Am.  Dec.  740. 
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required  and  made  a  part  of  the  policy,  so  that  a  misrepresentation  therein^ 
although  unintentional,  may  invalidate  the  policy ;  yet  immaterial  variations, 
omissions,  or  errors  in  no  way  affecting  the  hazard  will  not  affect  the  rights  of 
the  insured.** 

e.  Use.     While  the  insured  must  correctly  state  the  use  ^  and  nature  of  the 
occupancy  ^  of  the  premises  insured,  when  he  undertakes  to  describe  the  prop- 


'New  York. —  Mamlok  v.  Franklin,  65  N.  Y. 
556;  Chaflfee  v.  Cattaraugus  County  Mut. 
Ins.  Co.,  18  N.  Y.  376;  Wilson  v.  Herkimer 
County  Mut.  Ins.  Co.,  6  N.  Y.  53;  Gates  v. 
Madison  County  Mut.  Ins.  Co.,  2  N.  Y.  43; 
Huntley  v.  Perry,  38  Barb.  569;  Kennedy 
V.  St.  Lawrence  County  Mut.  Ins.  Co.,  10 
Barb.  285;  Sexton  v.  Montgomery  County 
Mut.  Ins.  Co.,  9  Barb.  191;  Jennings  v. 
Chenango  County  Mut.  Ins.  Co.,  2  Den. 
75;  Trench  v.  Chenango  County  Mut.  Ins. 
Co.,  7  Hill  122;  Burritt  v.  Saratoga  County 
Mut.  F.  Ins.  Co.,  5  Hill  188,  40  Am.  Dec. 
345. 

Pennsylvania. —  Pottsville  Mut.  F.  Ins.  Co. 
V.  Horan,  89  Pa.  St.  438. 

Canada. —  O'Neill  v.  Ottawa  Agricultural 
Ins.  Co.,  30  U.  C.  C.  P.  151. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  590. 

Rule  applied. —  A  condition  in  a  policy  of 
insurance  requiring  that  the  insured  shall 
truly  state  the  situation  of  the  building  in 
reference  to  other  buildings  within  a  certain 
distance  relates  only  to  an  insurance  on  the 
building,  and  not  to  an  insurance  on  the 
goods  contained  in  it.  Burrill  v.  Chenango 
Mut.  Ins.  Co.,  1  Edm.  Sel.  Gas.  (N.  Y.) 
233.  There  is  no  misrepresentation  in  stat- 
ing that  a  building  is  "  isolated "  if  it  be 
detached,  although  "  isolated "  has  a  teehni- 
cA  meaning  of  separated  by  one  hundred  feet 
according  to  the  policy,  if  this  meaning  be 
unknown  to  the  insured.  Pacaud  v.  Queen 
Ins.  Co.,  21  L.  C.  Jur.  111.  A  statement 
that  a  building  is  "  within  fifty  feet "  was 
heSd  in  Allen  v.  Charlestown  Mut.  F.  Ins. 
Co.,  5  Gray  (Mass.)  384,  to  sufficiently  spe- 
cify a  building  two  feet  away.  The  mention 
of  the  nearest  buildings  in  an  application 
not  requiring  all  buildings  adjacent  to  be 
set  out  is  not  a  warranty  that  there  aie 
no  other  buildings  contiguous.  Gates  v. 
Madison  County  Mut.  Ins.  Co.,  5  N.  Y.  469, 
55  Am.  Dec.  360;  Masters  v.  Madison  County 
Mut.  Ins.  Co.,  11  Barb.   (N.  Y.)   624. 

84.  Motwe.— Dennison  v.  Thomaston  Mut. 
Ins.  Co.,  20  Me.  125,  37  Am.  Dec.  42. 

Massachusetts. —  Hall  v.  People's  Mut.  F. 
Ins.  Co.,  6  Gray  185. 

Minnesota. —  Everett  v  .  Continental  Ins. 
Co.,  21  Minn.  76. 

Missouri. —  Dougherty  v.  German- American 
Ins.  Co.,  67  Mo.  App.  526. 

New  York. —  Baldwin  v.  Citizens'  Ins.  Co., 
60  Hun  389,  15  N.  Y.  Suppl.  587. 

Pennsylvania. —  Meadowcraft  v.  Standard 
F.  Ins.  Co.,  61  Pa.  St.  91. 

Wisconsin. —  Prieger  v.  Exchange  Mut.  Ins. 
Co.,  6  Wis.  89. 

Canada. —  Wilson  v.  Standard  F.  Ins.  Co., 
29  U.  C.  0.  P.  308;  Naughter  v.  Ottawa  Ag- 
ricultural Ins.  Co.,  43  U.  C.  C.  P.  121;  Ben- 
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son  ».  Ottawa  Agricultural  Ins.  Co.,  42  U.C. 
Q.  B.  282;  Cie.  d' Assurance  Mutuelle,  etc.  v. 
Villeneuve,  29  L.  C.  Jur.  163;  Goodwin  v. 
Lancashire  F.,  etc.,  Ins.  Co.,  18  L.  C.  Jur. 
1  [reversing  16  L.  C.  Jur.  298] ;  Wilson  v. 
State  F.  Ins.  Co.,  7  L.  C.  Jur.  223;  Casey  v. 
Goldsmid,  4  L.  C.  Eep.  107,  3  R.  J.  R.  Q. 
144. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  589 
et  seq. 

Illustrations. —  A  failure  to  disclose  the  ex- 
istence of  a  structure  of  rough  timber,  forty- 
five  feet  by  twelve,  and  fifty  feet  distant, 
used  as  a  shelter,  and  not  materially  increas- 
ing the  risk,  did  not  affect  the  policy.  Rich- 
mondville  Union  Seminary  v.  Hamilton  Mut. 
Ins.  Co.,  14  Gray  (Mass.)  459.  A  hogpen 
and  a  henhouse  three  to  six  feet  high  were 
held  not  to  constitute  a  building  necessary 
to  be  described.  White  v.  Springfield  Mut.  F. 
Assur.  Co.,  8  Gray  (Mass.)  566.  An  omis- 
sion to  state  the  existence  of  a  small  oifice 
seventy-five  feet  distant  was  held  not  to 
affect  the  policy  in  Burleigh  v.  Gebhard  F. 
Ins.  Co.,  90  N.  Y.  220.  And  even  an  im- 
material omission  has  been  held  fatal  when 
the  application  is  specifically  made  a  part 
of  the  policy  and  warranted  as  a  full  ex- 
position of  the  facts  so  far  as  known.  Hardy 
V.  Union  Mut.  F.  Ins.  Co.,  4  Allen  (Mass.) 
217.  But  under  a  policy  containing  the  same 
provisions  an  innocent  misstatement  of  ninety 
feet  instead  of  seventy-two  as  the  distance 
of  the  nearest  house  did  not  vitiate  the  policy 
in  Noone  v.  Transatlantic  Ins.  Co.,  88  Cal. 
152,  26  Pac.  103.  A  failure  to  state  an  in- 
tention to  erect  a  building,  preparations  for 
which  are  begun,  is  not  a  concealment  af- 
fecting the  policy.  Gates  v.  Madison  County 
Mut.  Ins.  Co.,  5  N.  Y.  469,  55  Am.  Dec. 
360.  There  must  be  so  much  that  is  true^ 
in  the  description  that,  casting  out  what  is 
false,  there  is  still  enough  left  to  clearly 
point  out  the  place  where  the  property  is. 
Bryce  v.  Lorillard  F.  Ins.  Co.,  55  N.  Y.  240, 
14  Am.  Rep.  249  [affirming  35  N.  Y.  Super. 
Ct.  394]. 

85.  Louisiana. — Prudhomme  v.  Salamander 
F.  Ins.  Co.,  27  La.  Ann.  695. 

Massachusetts. —  Goddard  v.  Monitor  Mut. 
F.  Ins.  Co.,  108  Mass.  56,  11  Am.  Rep.  307. 

New  Jersey. —  Greenwich  Ins.- Co.  v.  Dough- 
erty, 64  N.  J.  L.  716,  42  Atl.  485. 

Pennsylvania. —  Lennox  v.  Greenwich  Ins. 
Co.,  2  Pa.  Super.  Ct.  431,  39  Wkly.  Notes 
Cas.  188. 

United  States. —  Camden  Consol.  Oil  Co.  v. 
Ohio  Ins.  Co.,  4  Fed.  Cas.  No.  2,3376. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  593. 

86.  Merwin  v.  Star  F.  Ins.  Co.,  7  Hun 
(N.  Y.)  659  {affirmed  in  72  N.  Y.  603]; 
Sarsfield  v.  Metropolitan  Ins.  Co.,  61  Barb. 
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erty,  or  ■when  he  is  called  upon  so  to  do,^''  save  in  immaterial  matters,^^  lie  is  not 
required  to  state  the  uses  to  which  the  building  may  be  put  if  no  inquiry  is  made 
in  the  absence  of  misrepresentation  or  fraud.^'  A  statement  of  the  use  of  the 
building  may  be  descriptive  only  of  its  accustomed  use  and  not  equivalent  to  a 
warranty  in  prcesenti.^  Thus  the  description  of  a  building  as  a  dwelling  is  not 
a  warranty  that  it  is  occupied."  But  ordinarily  a  statement  of  use  or  occupancy 
must  be  true  in  the  present,  particularly  if  the  present  tense  is  used.°^  A 
description  of  a  building  as  used  for  a  certain  trade  carries  with  it  a  sufficient 
statement  of  its  use  for  all  purposes  essential  and  customary  in  tliat  trade.'^ 

2.  Value.     Where  an  insured  in  order  to  obtain  excessive  insurance  or  other- 


(N.  Y.)  479,  42  How.  Pr.  (N.  Y.)  97;  Jen- 
uings  V.  Chenango  County  Mut.  Ins.  Co.,  2 
Den.  (N.  Y.)  75;  Pottsville  Mut.  F.  Ins.  Co. 
V.  Fromm,  100  Pa.  St.  347;  Mullin  v.  Ver- 
mont Mut.  F.  Ins.  Co.,  54  Vt.  223.  It  is  not 
a  misdescription  to  call  a  building  formerly 
a  factory  but  now  used  as  a  dwelling-house 
by  the  latter  name.  Mitchell  v.  Niagara  F. 
Ins.  Co.,  91  Hun  (N.  Y.)  287,  36  N.  Y. 
Suppl.  204.  The  description  of  a  boarding- 
house  as  a  dwelling  is  not  so  inaccurate  as 
to  affect  the  policy.  Planters'  Ins.  Co.  v. 
Sorrels,  1  Baxt.  (tenn.)  352,  25  Am.  Rep. 
780.  But  a  hotel  cannot  be  properly  so  de- 
scribed. Thomas  «. 'Commercial  Union  Assur. 
Co.,  162  Mass.  29,  37  N.  E.  672,  44  Am.  St. 
Eep.  323. 

87.  Illinois. —  Howard  F.  &  M.  Ins.  Co.  v. 
Cornick,  24  111.  455. 

Maryland. —  Turnbull  v.  Home  F.  Ins.  Co., 
83  Md.  312,  34  Atl.  875. 

Massachusetts. —  Abbott  v.  Shawmut  Mut. 
F.  Ins.  Co.,  3  Allen  213. 

Missouri. —  Loehner  v.  Home  Mut.  Ins.  Co., 
19  Mo.  628. 

New  York. —  Alexander  v.  Germania  F.  Ins. 
Co.,  2  Hun  655,  5  Thomps.  &  C.  208  [reversed 
in  66  N.  Y.  464,  23  Am.  Eep.  76]. 

Texas. — Sun  Ins.  Co.  v.  Texarkana  Foundry, 
etc..  Works,  3  Tex.  App.  Civ.  Cas.  §  320. 

Virginia. —  Wytheville  Ins.  Co.  v.  Stultz,  87 
Va.  629,  13  S.  E.  77. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  593. 

But  although  such  a  statement  is  called  a 
warranty  it  will  not  be  treated  as  such  where 
it  was  evidently  not  so  intended.  Mills,  etc., 
Nat.  Bank  r.  Union  Ins.  Co.,  88  Cal.  497,  26 
Pac.  509,  22  Am.  St.  Rep.  324. 

88.  Illinois. —  Howard  F.  &  M.  Ins.  Co.  v. 
Cornick,  24  111.  455. 

Iowa. —  Carter  v.  Humboldt  F.  Ins.  Co.,  17 
Iowa  456. 

Massachusetts. — Ring  v.  Phoenix  Assur.  Co., 
145  Mass.  426,  14  N.  E.  525;  Haley  v.  Dor- 
chester Mut.  F.  Ins.  Co.,  12  Gray  545. 

New  York. —  Whitney  v.  Black  River  Ins. 
Co.,  72  N.  Y.  117,  28  Am.  Rep.  116;  Keeney 
v.  Home  Ins.  Co.,  71  N.  Y.  396,  27  Am.  Rep. 
60. 

Texas. —  Liverpool,  etc.,  Ins.  Co.  v.  Nations, 
24  Tex.  Civ.  App.  562,  59  S.  W.  817;  Phila- 
delphia Fire  Assoc,  v.  Colgin,  (Civ.  App. 
1896)  33  S.  W.  1004. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  593. 

The  test  of  materiality  is  whether  the  dis- 
closure of  the   facts   would  have   influenced 


the  taking  of  the  risk  or  the  rate  of  premium. 
Hardman  v.  Firemen's  Ins.  Co.,  20  Fed.  594. 

89.  Lyon  v.  Commercial  Ins.  Co.,  2  Rob. 
(La.)  266;  Browning  v.  Home  Ins.  Co.,  71 
N.  Y.  508,  27  Am.  Rep.  86. 

The  insured  need  not  inform  the  insurer 
that  the  premises  are  used  for  purposes  of 
prostitution.  Phenix  Ins.  Co.  f.  Clay,  101 
Ga.  331,  28  S.  E.  853,  65  Am.  St.  Rep.  307; 
National  F.  Ins.  Co.  v.  U.  S.  Building,  etc., 
Assoc,  54  S.  W.  714,  21  Ky.  L.  Rep.  1207; 
Hall  V.  People's  Mut.  F.  Ins.  Co.,  6  Gray 
(Mass.)    185. 

90.  Niagara  F.  Ins.  Co.  ».  Johnson,  4  Kan. 
App.  16,  45  Pac.  789;  DoUiver  v.  St.  Joseph 
F.  &  M.  Ins.  Co.,  131  Mass.  39;  Pabst  Brew- 
ing Co.  V.  Union  Ins.  Co.,  63  Mo.  App.  663. 

91.  Hough  V.  City  F.  Ins.  Co.,  29  Conn. 
10,  76  Am.  Dec.  581;  Slobodisky  v.  Phenix 
Ins.  Co.,  53  Nebr.  816,  74  N.  W.  270;  Wood- 
ruflf  V.  Imperial  F.  Ins.  Co.,  83  N.  Y.  133; 
Browning  v.  Home  Ins.  Co.,  71  N.  Y.  508,  27 
Am.  Rep.  86;  Hill  v.  Hibernia  Ins.  Co.,  10 
Hun  (N.  Y. )  26;  Alexander  v.  Germania  Ins. 
Co.,  2  Hun  (N.  Y.)  655,  5  Thomps.  &  C. 
208;  Lennox  v.  Greenwich  Ins.  Co.,  2  Pa. 
Super.  Ct.  431,  39  Wkly.  Notes  Cas.  188. 
Contra,  Hamburg-Bremen  F.  Ins.  Co.  v.  Lewis, 
4  App.  Cas.  (D.  C.)  66;  Boyd  r.  Vanderbilt 
Ins.  Co.,  90  Tenn.  212,  16  S.  W.  470,  25  Am. 
St.  Rep.  676. 

To  state  that  a  building  is  "  occupied  as  a 
dwelling "  is  to  warrant  that  there  is  occu- 
pancy in  prcesenti.  Aiple  v.  Boston  Ins.  Co., 
92  Minn.  337,  100  N.  W.  8. 

93.  District  of  Columbia. —  Hamburg-Bre- 
men F.  Ins.  Co.  V.  Lewis,  4  App.  Cas.  66. 

Indiana. —  Baker  v.  German  F.  Ins.  Co., 
124  Ind.  490,  24  N.  E.  1041. 

Iowa. —  Stout  V.  New  Haven  City  F.  Ins. 
Co.,  12  Iowa  371,  79  Am.  Dec.  539. 

New  Jersey. —  Franklin  F.  Ins.  Co.  v.  Mar- 
tin, 40  N.  J.  L.  568,  29  Am.  Rep.  271. 

Neiu  York. —  Hobby  v.  Dana,  17  Barb.  111. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  593 
et  seq. 

"  Occupied  as  a  dwelling  "  will  be  construed 
to  be  words  of  warranty  in  the  absence  of 
knowledge  by  the  insurer  that  the  building 
was  vacant.  Aiple  v.  Boston  Ins.  Co.,  92 
Minn.  337,  100  N.  W.  8. 

93.  Collins  v.  Charlestown  Mut.  F.  Ins. 
Co.,  10  Gray  (Mass.)  155;  Martin  v.  State 
Ins.  Co.,  44  N.  J.  L.  485,  43  Am.  Rep.  397; 
Franklin  F.  Ins.  Co.  v.  Martin,  40  N.  J.  L. 
568,  29  Am.  Rep.  271;  V/all  v.  Howard  Ins. 
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wise,  intentionally  and  falsely  grossly  or  materially  exaggerates  the  value  of  his 
property  at  the  time  he  takes  out  the  policy,  he  is  not  entitled  to  recover  thereon 
in  case  of  loss ;  °*  but  inasmuch  as  value  is  inherently  a  matter  largely  of  opinion 
and  estimate,  overvaluation  is  not  conclusive  of  fraud,  but  only  evidence  thereof.^' 
If  it  can  be  shown  that  the  insured  was  honest  in  his  estimate  of  value,  even 
though  he  placed  the  same  much  higher  than  it  really  was,  the  misstatement  will 
not  affect  his  right  to  recover;'^  and  this  has  been  held  to  be  true,  although 


Co.,  14  Barb.  (N.  Y.)  383;  Chaplin  v.  Pro- 
vincial Ins.  Co.,  23  U.  C.  C.  P.  278. 

94.  Illinois. —  Lycoming  F.  Ins.  Co.  v.  Ru- 
bin, 79  111.  402;  Hartford  F.  Ins.  Co.  v.  Ma- 
gee,  47  111.  App.  367. 

Kentucky. —  Protection  Ins.  Co.  v.  Hall,  15 
B.  Mon.  411;  Continental  Ins.  Co.  v.  Ware, 
3  Ky.  L.  Rep.  621. 

New  Hampshire. —  Hersey  v.  Merrimack 
County  Mut.  F.  Ins.  Co.,  27  N.  H.  149. 

New  York. —  Sturm  v.  Great  Western  Ins. 
Co.,  40  How.  Pr.  423. 

Tennessee. —  Catron  v.  Tennessee  Ins.  Co., 
6  Humpbr.  176. 

Tes>as. —  Home  Ins.  Co.  v.  Eakin,  2  Tex. 
App.  Civ.  Cas.  §  665. 

Vermont. —  Boutelle  v.  Westchester  F.  Ins. 
Co.,  51  Vt.  4,  31  Am.  Rep.  666. 

United  States. —  Whittle  v.  Farmville  Ins. 
Co.,  29  Fed.  Cas.  No.  17,603,  3  Hughes  421. 

England. —  Britton  v.  Royal  Ins.  Co.,  4 
F.  &  F.  905,  15  L.  T.  Rep.  N.  S.  872. 

Canada. — ■  Chaplin  v.  Provincial  Ins.  Co., 
23  U.  C.  C.  P.  278..  See  also  Moore  v.  Citi- 
zens F.  Ins.  Co.,  14  Ont.  App.  582;  Sly  v. 
Ottawa  Agricultural  Ins.  Co.,  29  U.  C.  C.  P. 
557,  29  U.  C.  C.  P.  28;  Rice  v.  Provincial 
Ins.  Co.,  7  U.  C.  C.  P.  548;  Park  v.  Phoenix 
Ins.  Co.,  19  U.  C.  Q.  B.  110;  Dickson  v. 
Equitable  F.  Assur.  Co.,  18  U.  C.  Q.  B.  246; 
Seghetti  v.  Queen  Ins.  Co.,  10  L.  C.  Jur.  243; 
Thomas  v.  Times,  etc.,  F.  Assur.  Co.,  3  L.  C. 
Jur.  162. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  597. 

Such  representations  should,  however,  be 
made  a  part  of  the  policy.  If  oral  they  are 
not  admissible.  Travis  v.  Peabody  Ins.  Co., 
28  W.  Va.  583. 

Overvaluation,  in  the  absence  of  a  stipula- 
tion that  the  policy  should  be  void  in  such 
event,  has  been  said  not  to  be  material  to 
the  risk  in  the  case  of  an  open  policy  (Au- 
rora F.  Ins.  Co.  V.  Johnson,  46  Ind.  315; 
Cox  V.  Mtna.  Ins.  Co.,  29  Ind.  586;  Indiana 
Farmers'  Live  Stock  Ins.  Co.  v.  Bogeman,  9 
Ind.  App.  399,  36  N.  E.  927),  and  a  represen- 
tation as  to  value  regarded  necessarily  as  a 
mere  expression  of  opinion  (Rogers  ii.  Phe- 
nix  Ins.  Co.,  121  Ind.  570,  23  N.  E.  498). 
So  also  under  a  statute  (Rosser  v.  Georgia 
Home  Ins.  Co.,  101  Ga.  716,  29  S.  E.  286), 
and  compare  under  a  Missouri  statute  (Wil- 
liams V.  Bankers'  etc.,  Town  Mut.  F.  Ins. 
Co.,  73  Mo.  App.  607 ) .  If  the  overvaluation 
appears  in  an  application  made  out  at  the 
request  of  the  insurer  after  the  policy  is  is- 
sued there  is  no  forfeiture.  Liverpool,  etc., 
Ins.  Co.  V.  Stern,  (Tex.  Civ.  App.  1895)  29 
S.  W.  678. 

In  Ohio,  by  statute,  in  the  absence  of  actual 
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fraud  no  misrepresentation  as  to  value  will 
aflfect  the  policy  when  the  agent  has  not 
personally  examined  the  premises.  Queen  Ins. 
Co.  V.  Leslie,  47  Ohio  St.  409,  24  N.  E.  1072,' 
9  L.  R.  A.  45. 

Overvaluation  in  proofs  of  loss  see  infra, 
XVIII,  C,  3. 

Undervaluation  will  not  affect  the  policy. 
Hawke  v.  Niagara  Dist.  Mut.  F.  Ins.  Co.,  23 
Grant  Ch.  (U.  C.)   139. 

95.  Akin  v.  Mississippi  M.  &  F.  Ins.  Co., 
4  Mart.  N.  S.  (La.)  661;  Brooke  v.  Louisiana 
State  Ins.  Co.,  4  Mart.  N.  S.  (La.)  640; 
Ocean  Ins.  Co.  v.  Fields,  18  Fed.  Cas.  No. 
10,406,  2  Story  59. 

If  the  policy  calls  for  a  statement  of  the 
price  paid,  the  question  requires  a  statement 
of  the  actual  price  and  not  the  price  men- 
tioned in  the  deed.  Stensgaard  v.  St.  Paul 
Real  Estate  Title  Ins.  Co.,  50  Minn.  420,  52 
N.  W.  910,  17  L.  R.  A.  575. 

It  is  not  fraud  to  state  that  the  building 
cost  thirteen  thousand  dollars,  although  its 
present  value  be  but  six  thousand  dollars. 
Meyers  v.  Lebanon  Mut.  Ins.  Co.,  156  Pa.  St. 
420,  27  Atl.  39. 

96.  Illinois. —  Merchants',  etc.,  Ins.  Co.  v. 
Schroeder,  18  111.  App.  216. 

Indiama. —  Citizens'  F.  &  M.  Ins.  Co.  v. 
Short,  62  Ind.  316. 

Iowa. —  Behrens  v.  Germania  F.  Ins.  Co.,  64 
Iowa  19,  19  N.  W.  838. 

Kentucky. —  Protection  Ins.  Co.  v.  Hall,  15 
B.  Mon.  411;  Teutonia  Ins.  Co.  v.  Howell,  54 
S.  W.  852,  21  Ky.  L.  Rep.  1245;  German  Ins. 
Co.  v.  Read,  13  S.  W.  1080,  14  S.  W.  595, 
12  Ky.  L.  Rep.  371;  Kenton  Ins.  Co.  v.  Wig 
ginton,  89  Ky.  330,  12  S.  W.  668,  11  Ky.  L. 
Rep.  539,  7  L.  R.  A.  81;  Dwelling-House  Ins, 
Co.  V.  Freeman,  12  Ky.  L.  Rep.  894;  Agri- 
cultural Ins.  Co.  V.  Yates,  10  Ky.  L.  Rep 
984;  Continental  Ins.  Co.  v.  Ware,  3  Ky. 
L.  Rep.  621. 

Massachusetts. —  Harrington  v.  Fitchburg 
Mut.  F.  Ins.  Co.,  124  Mass.  126;  P:\illips  v. 
Merrimack  Mut.   F.   Ins.   Co.,   10  Cush.   350. 

Michigan. —  Schmidt  v.  City,  etc.,  F.  Ins. 
Co.,  55  Mich.  432,  21  N.  W.  875. 

Mississippi. —  Planters'  Ins.  Co.  v.  Myers, 
55  Miss.  479,  30  Am.  Rep.  521. 

JlfissoMri.— Hubbard  v.  North  British,  etc., 
Ins.  Co.,  57  Mo.  App.  1. 

Nebraska. —  jEtna  Ins.  Co.  v.  Simmons,  49 
Nebr.  811,  69  N.  W.  125. 

Neto  York. —  Huth  v.  New  York  Mut.  Ins. 
Co.,  8  Bosw.  538. 

Oregon. —  Baker  v.  State  Ins.  Co.,  31  Oreg. 
41,  48  Pac.  699,  65  Am.  St.  Rep.  807. 

Pennsylvania. —  Miller  v.  Germania  F.  Ins. 
Co.,  13  Phila.  551. 
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the  statement  of  value  be  made  specifically  a  warranty."  An  overvaluation  of 
the  land  on  which  the  insured  property  stands  is  wholly  immaterial,  as  the  land 
is  not  the  subject-matter  of  the  insurance.'^  "Where  the  value  of  the  property 
is  far  more  than  the  total  of  insurance  an  overvaluation  is  immaterial.^' 

S.  Title  or  Interest  of  Insured  —  a.  Disclosure  of  Nature  Thereof.  The 
extent  and  nature  of  the  title  of  the  insured  is  an  important  element  in  deter- 
mining the  character  of  the  risk.  As  a  consequence,  even  in  the  absence  of  any 
provision  of  the  policy,  a  material  misrepresentation  with  reference  thereto  on 
the  faith  of  which  the  policy  is  issued  should  have  the  effect  of  invalidating  the 
insurance.^     And  likewise  a  concealment  amounting  to  fraud  should  have  the 


Temas. —  Eakin  v.  Home  Ins.  Co.,  1  Tex. 
App.  Civ.  Cas.  §  368.  But  corn-pare  Home 
Ins.  Co.  V.  Eakin,  2  Tex.  App.  Civ.  Cas.  §  666. 

Yirginia. —  Morotoek  Ins.  Co.  v.  Fostoria 
Novelty  Co.,  94  Va.  361,  26  S.  E.  850;  Lynch- 
burg F.  Ins.  Co.  V.  West,  76  Va.  575,  44  Am. 
Rep.  177. 

Wisconsin. —  Beyer  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  112  Wis.  138,  88  N.  W.  57. 

Vnited  States. —  Kansas  City  First  Nat. 
Bank  v.  Hartford  F.  Ins.  Co.,  95  U.  S.  673, 

24  L.  ed.  563;  Miller  i\  Alliance  Ins.  Co.,  7 
Fed.  649,  19  Blatchf.  308 ;  Field  v.  Insurance 
Co.  of  North  America,  9  Fed.  Cas.  No.  4,767, 
6  Biss.  121. 

England. —  Citizens  Ins.  Co.  v.  Parsons,  7 
App.  Cas.  96,  51  L.  J.  P.  C.  11,  45  L.  T. 
Rep.  N.  S.  721. 

Canada. —  Cope  v.  Scottish  Union  Co.,  5 
Brit.  Col.  329;  McGibbon  v.  Imperial  F.  Ins. 
Co.,  14  Nova  Scotia  6,  1  Can.  L.  T.  192; 
Laidlaw  v.  Liverpool,  etc.,  Ins.  Co.,  13  Grant 
Ch.  (U.  C.)  377;  Parsons  v.  Citizens'  Ins. 
Co.,  43  U.  C.  Q.  B.  261;  Redford  v.  Clinton 
Mut.  P.  Ins.  Co.,  38  U.  C.  Q.  B.  538 ;  Newton 
t.  Gore  Dist.  Mut.  F.  Ins.  Co.,  33  V.  C.  Q.  B. 
92;  Pacaud  v.  Queen  Ins.  Co.,  21  L.  C.  Jur. 
111. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  597. 

A  Canadian  court  has  indeed  asserted  that 
it  requires  about  a  double  overvaluation  to 
prove  fraud.     Northern  Assur.  Co.  v.  Prevost, 

25  L.  C.  Jur.  211.  And  see  Larocque  v.  Royal 
Ins.  Co.,  23  L.  C.  Jur.  217. 

A  statement  in  excess  of  the  present  value 
of  a  stock  of  goods  may  be  explained  by  show- 
ing that  it  was  the  insured's  intention  to  pur- 
chase immediately  goods  to  bring  the  total 
value  up  to  the  amount  stated.  Myers  v. 
Council  BlufiFs  Ins.  Co.,  72  Iowa  176,  33  N.  W. 
453;  Lee  v.  Howard  F.  Ins.  Co.,  11  Cush. 
(Mass.)   324. 

If  the  insured  states  the  value  as  being 
merely  his  opinion  there  is  no  breach  of  con- 
dition, although  the  value  be  placed  too  high. 
Kerr  v.  Hastings  Mut.  F.  Ins.  Co.,  41  U.  C. 
Q.  B.  217. 

Effect  of  a  local  statute  rendering  the  pol- 
icy void  even  in  the  absence  of  fraud  see 
Thurber  v.  Royal  Ins.  Co.,  1  Marv.  (Del.) 
251,  40  Atl.  nil. 

97.  Wheaton  v.  North  British,  etc.,  Ins. 
Co.,  76  Cal.  415,  18  Pac.  758,  9  Am.  St.  Rep. 
216;  Bennett  v.  Agricultural  Ins.  Co.,  50 
Conn.  420;  Rogers  v.  Phenix  Ins.  Co.,  121 
Ind.  570,  23  N.  E.  498;  Pickel  v.  Phenix  Ins. 
[44] 


Co.,  119  Ind.  291,  21  N.  E.  898,  119  Ind.  155, 
21  N.  E.  546,  12  Am;  St.  Rep.  393;  Shelden 
V.  Michigan  Millers'  Mut.  F.  Ins.  Co.,  124 
Mich.  303,  82  N.  W.  1068.  Contra,  Mercer 
County  School  Dist.  No.  4  v.  State  Ins.  Co., 
61  Mo.  App.  597;  Lama  f.  Boston  Dwelling- 
House  Ins.  Co.,  51  Mo.  App.  447. 

A  failure  to  put  a  fair  and  reasonable  value 
has  been  under  these  circumstances  regarded 
as  rendering  the  policy  void.  Sun  Fire  Office 
V.  Wioh,  6  Colo.  App.  103,  39  Pac.  587. 

98.  Mtna,  Ins.  Co.  v.  Simmons,  49  Nebr. 
811,  69  N.  W.  125;  Dacey  v.  Agricultural  Ins. 
Co.,  21  Hun  (N.  Y.)  83. 

99.  Phoenix  Ins.  Co.  v.  McKernan,  104  Ky. 
224,  46  S.  W.  10,  698,  20  Ky.  L.  Rep.  337. 

So  if  the  insurer  is  to  be  responsible  in  case 
of  loss  only  for  a  certain  proportion  of  the 
value  as  it  exists  at  the  time  of  loss,  any 
statement  of  present  value  becomes  immate- 
rial. Bonham  v.  Iowa  Cent.  Ins.  Co.,  25  Iowa 
328. 

1.  Alabama. —  Western  Assur.  Co.  v.  Stod- 
dard, 88  Ala.  606,  7  So.  379. 

Wew  York. —  Niblo  v.  North  American  F. 
Ins.  Co.,  1  Sandf.  551. 

Ohio. —  Philips  v.  Knox  County  Mut.  Ins. 
Co.,  20  Ohio  174. 

Tennessee. —  Catron  v.  Tennessee  Ins.  Co.,  6 
Humphr.  176. 

Vermont. —  MuUin  v.  Vermont  Mut.  F.  Ins. 
Co.,  54  Vt.  223. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  601 
et  seq. 

The  policy  is  void  ab  initio  upon  the  de- 
livery of  the  policy.  Waller  v.  Northern  As- 
sur. Co.,  64  Iowa  101,  19  N.  W.  865;  Matthie 
V.  Globe  F.  Ins.  Co.,  68  N.  Y.  App.  Div.  239, 
74  N.  Y.  Suppl.  177. 

Fraud. —  Such  misrepresentation  by  many 
courts  is  required  to  have  been  fraudulent 
(Bellatty  v.  Thomaston  M.  &  F.  Ins.  Co.,  61 
Me.  414;  Emery  v.  Piscataqua  F.  &  M.  Ins. 
Co.,  52  Me.  322),  except  in  the  case  of  mu- 
tual companies,  where  it  has  been  said  that 
because  of  the  lien  for  premiums  frequently 
reserved  on  the  property  insured  the  insurer 
is  entitled  to  have  a  complete  disclosure  and 
representation  of  all  material  matters  con- 
cerning the  title  (Baltimore  County  Mut.  F. 
Ins.  Co.  V.  Deale,  18  Md.  26,  79  Am.  Dec.  673; 
Pinkham  v.  Morang,  40  Me.  587 ) . 

False  swearing  by  insured  in  obtaining  in- 
surance, as  to  the  extent  of  his  interest  in 
the  property,  will  not  avoid  the  policy  where 
it   was   done  under   a   mistake  of  fact,   and 
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same  effect ;  ^  but  the  courts  early  held  that  there  was  no  obligation  on  the  insurer 
to  specify  the  nature  of  his  title  when  it  was  not  asked  about,  provided  he  had 
an  insurable  interest  and  acted  horvafide?  However,  as  the  courts  have  generally 
been  inclined  to  treat  such  representations  rather  liberally  for  the  benelit  of  the 
insured,*  the  insurer  has  sought  to  strengthen  its  own  position  by  inserting  in  the 
policy  various  phrases  descriptive  of  the  quantity  or  quality  of  ownership,  each 
successively  of  somewhat  stricter  signification.^  Such  phrases  have,  as  a  general 
rule,  been  regarded  as  valid,*  but  nevertheless  they  have  received  uniformly  a 


without  intendingf  to  defraud.  Phoenix  Assur. 
Co.  V.  Hinds,  67  Kan.  595,  73  Pac.  893;  Hart- 
ford F.  Ins.  Co.  V.  Haas,  8  Ky.  L.  Rep.  610. 
See  supra,  XII,  A,  2. 

2.  Illinois. —  Illinois  Mut.  F.  Ins.  Co.  v. 
Marseilles  Mfg.  Co.,  6  111.  236;  Hebner  v. 
Palatine  Ins.  Co.,  55  111.  App.  275. 

Kentucky. —  Addison  v.  Kentucky,  etc.,  Ins. 
Co.,  7  B.  Mon.  470. 

Missouri. —  Morrison  v.  Tennessee  M.  &  F. 
Ins.  Co.,  18  Mo.  262,  59  Am.  Dec.  299. 

Ohio. —  Cochran  v.  Amazon  Ins.  Co.,  7  Ohio 
Dec.  (Reprint)  276,  2  Cine.  L.  Bui.  54. 

PennsyVvwaia. —  Monroe  County  Mut.  Ins. 
Co.  V.  Robinson,  5  Wkly.  Notes  Cas.  389. 

Tennessee. —  iEtna  Ins.  Co.  v.  Miers,  5  Sneed 
139. 

Virginia. —  Southern  Mut.  Ins.  Co.  v.  Kloe- 
ber,  31  Gratt.  739. 

Wisconsin. —  Hinman  v.  Hartford  F.  Ins. 
Co.,  36  Wis.  159. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  601 
et  seq. 

3.  Dakota. —  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Neidecken,  6  Dak.  494,  43  N.  W.  696. 

Illinois. —  Farmers'  Mut.  F.,  etc.,  Ins.  Co. 
V.  Lecroy,  91  111.  App.  41. 

KoMsas. —  German  Ins.  Co.  v.  Davis,  6  Kan. 
App.  268,  51  Pac.  60. 

Kentucky. —  Hartford  F.  Ins.  Co.  v.  Haas, 
8  Ky.  L.  Rep.  610. 

Maine. — Gilman  v.  Dwelling-House  Ins.  Co., 
81  Me.  488,  17  Atl.  544.     \ 

Massachusetts. —  Wainer  v.  Milford  Mut.  F. 
Ins.  Co.,  153  Mass.  335,  26  N.  B.  877,  11 
L.  R.  A.  598;  Curry  ■y.  Commonwealth  Ins. 
Co.,  10  Pick.  535,  20  Am.  Dec.  547;  Bixby 
f.  Franklin  Ins.  Co.,  8  Pick.  86;  Bartlet  v. 
Walter,  13  Mass.  267,  7  Am-.  Dec.  143;  Locke 
V.  North  American  Ins.  Co.,  13  Mass.  61. 

Minnesota. —  Caplis  v.  American  F.  Ins.  Co., 
60  Minn.  376,  62  N.  W.  440,  51  Am.  St.  Rep. 
535. 

Missouri. — ^Morrison  v.  Tennessee  M.  &  F. 
Ins.  Co.,  18  Mo.  262,  59  Am.  Dec.  299. 

'New  Jersey. —  Sussex  County  Mut.  Ins.  Co. 
V.  Woodruflf,  26  N.  J.  L.  541. 

New  York. —  Merrill  v.  Agricultural  Ins. 
Co.,  73  N.  Y.  452,  29  Am.  Rep.  184. 

Pennsylvania. — Columbia  Ins.  Co.  v.  Cooper, 
50  Pa.  St.  331. 

United  States. —  Russel  v.  Union  Ins.  Co., 
21  Fed.  Cas.  No.  12,146,  1  Wash.  409,  4  Dall. 
(Pa.)  421,  1  L.  ed.  892. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  601. 

A  mere  statement  that  the  company  would 
not  be  liable  "  for  loss  for  property  owned 
by  any  other  party  unless  such  be  stated  in 
the  policy  "  does  not  require  a  disclosure  of 
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such  interest  but  even  implies  an  excuse  there- 
from. Norwich  F.  Ins.  Co.  v.  Boomer,  52  111. 
442,  4  Am.  Rep.  618. 

The  nature  of  the  estate  need  not  be  stated 
with  technical  accuracy,  if  it  is  described  as 
ordinarily  intelligent  persons  would  have 
spoken.  Traders'  Ins.  Co.  «.  Pacaud,  150  111. 
245,  37  N.  E.  460,  41  Am.  St.  Rep.  355;  Com- 
mercial Ins.  Co.  t'.  Spankneble,  52  111.  53,  4 
Am.  Rep.  582;  Davis  v.  Quincy  Mut.  F.  Ins. 
Co.,  10  Allen  (Mass.)  113;  Wyman  v.  Peo- 
ple's Equity  Ins.  Co.,  1  Allen  (Mass.)  301, 
79  Am.  Dec.  737;  Nichols  v.  Fayette  Mut.  F. 
Ins.  Co.,  1  Allen  (Mass.)  63;  Weed  v.  Ham- 
burg-Bremen F.  Ins.  Co.,  61  Hun  (N.  Y.) 
110,  15  N.  Y.  Suppl.  429.  Thus  a  policy  on 
"  the  Estate  of  O  "  sufficiently  includes  goods 
which  "  O "  prior  to  his  death  conveyed  to 
a  trustee  for  the  benefit  of  his  creditors. 
Weed  V.  Hamburg-Bremen  F.  Ins.  Co.,  133 
N.  Y.  394,  31  N.  E.  231   [affi/rming  61  Hun 

110,  15  N.  Y.  Suppl.  429].  See  also  cases 
cited  infra,  notes  12,  53  et  seq. 

4.  Southern  Ins.,  etc.,  Co.  v.  Lewis,  42  Ga. 
587. 

5.  The  current  and  standard  form  now  re- 
cites that  the  policy  is  to  be  void  if  the  "  in- 
terest of  the  insured  be  not  truly  stated 
herein  or  be  other  than  unconditional  and 
sole  ownership."  Former  phrases  in  use  are 
that  the  insured  is  the  "  owner,"  "  the  sole 
owner,"  or  "  unconditional  owner "  of  the 
property,  that  he  has  "  a  perfect  legal  and 
equitable  title,"  or  that  his  title  is  "  uncon- 
ditional, free,  and  unencumbered;  "  or  that 
the  insured  is  the  "  owner  in  fee  simple.'' 

6.  Illinois. —  Hebner  v.  Palatine  Ins.  Co.,  55 

111.  App.  275. 

Kentucky.— JUsLTtioTd  Ins.  Co.  v.  Haas,  87 
Ky.  531,  9  S.  W.  720,  10  Ky.  L.  Rep.  573,  2 
L.  R.  A.  64. 

Missouri. —  Grigsby  v.  German  Ins.  Co.,  40 
Mo.  App.  276 ;  Mt.  Leonard  Milling  Co.  v.  Liv- 
erpool, etc.,  Ins.  Co.,  25  Mo.  App.  259. 

New  York. —  Eohrbach  v.  Germania  F.  Ins. 
Co.,  62  N.  Y.  47,  20  Am.  Rep.  451  [affirming 
1  Thomps.  &  C.  339]. 

Texas. —  Philadelphia  Fire  Assoc,  v.  Cal- 
houn, 28  Tex.  Civ.  App.  409,  67  S.  W.  153. 

West  Virginia. —  Tyree  v.  Virginia  F.  &  M. 
Ins.  Co.,  55  W.  Va.  63,  46  S.  E.  706,  66 
L.  R.  A.  657. 

United  States. —  Waller  v.  Northern  Assur. 
Co.,  10  Fed.  232,  2  McCrary  637. 

Canada. —  Sherboneau  v.  Beaver  Mut.  F. 
Ins.  Assoc,  30  U.  C.  Q.  B.  472. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  601 
et  seq. 

The  Michigan  supreme  court  has  refused  to 
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strict  and  technical  construction  by  the  courtsJ  Under  such  provisions  misrepre- 
sentations may  avoid  the  policy,  although  not  made  with  any  knowledge  of  their 
falsity  or  an  intent  to  deceive.^  And  the  insurer's  failure  to  inquire  into  the  title 
is  likewise  immaterial.' 

b.  What  Amounts  to  a  Breach  —  (i)  Ownership  of  an  Insubable  Inter- 
est. When  the  only  stipulation  of  the  policy  is  that  the  insured  must  he  the 
"owner"  of  the  property,'"  or  that  the  property  be  "his,""  the  courts  have  not 
regarded  this  statement  as  importing  a  warranty  that  the  insured  is  seized  uncon- 
ditionally in  fee  to  the  exclusion  of  all  persons,  but,  if  in  common  parlance,  the 
property  might  be  spoken  of  as  "his"  and  he  has  an  insurable  interest  not  over. 


regard  such  stipulations  as  amounting  to  a 
warranty  in  prwsenti,  but  say  such  provisions 
are  to  be  construed  only  with  reference  to 
the  future.  Hall  v.  Niagara  F.  Ins.  Co.,  93 
Mich.  184,  53  N.  W.  727,  32  Am.  St.  Rep. 
497,  18  L.  E.  A.  135;  Hoose  v.  Prescott  Ins. 
Co.,  84  Mich.  309,  47  N.  W.  587,  11  L.  R.  A. 
340. 

But  the  better  view  is  to  regard  them  as 
relating  to  ownership  when  the  policy  is  is- 
sued. Eosenstock  v.  Mississippi  Home  Ins. 
Co.,  82  Miss.  674,  35'So.  309;  Collins  v.  Lon- 
don Assur.  Corp.,  165  Pa.  St.  298,  30  Atl.  924. 

In  case  of  a  conflict  between  such  clauses 
in  the  printed  part  of  the  policy  and  pro- 
visions specially  inserted,  the  former  must 
yield  to  those  specifically  thus  embodied. 
Dresser  v.  United  Firemen's  Ins.  Co.,  45  Hun 
(N.  Y.)  298;  Grandin  v.  Rochester  German 
Ins.  Co.,  107  Pa.  St.  26. 

The  provisions  are  applicable  alike  to  per- 
sonalty and  realty  (Girard  F.  &  M.  Ins.  Co. 
V.  Hebard,  95  Pa.  St.  45 ) ,  except  when  the 
term  "  fee  "  or  "  fee  simple  "  is  used,  such  a 
term  not  being  applicable  to  anything  but 
real  estate  (German  Ins.  Co.  v.  Miller,  39 
111.  App.  633 ;  Butler  v.  Standard  F.  Ins.  Co., 
4  Out.  App.  391). 

The  burden  is  on  the  insurer  to  establish 
the  defense  that,  at  the  time  the  policy  was 
taken  out,  the  insured  was  not  the  owner  of 
the  property,  notwithstanding  it  is  incum- 
bent on  the  insured,  in  order  to  make  out  a 
prima  facie  case,  to  show  that  the  property 
belonged  to  him  at  the  time  it  was  burned. 
Morris  v.  Imperial  Ins.  Co.,  106  Ga.  461,  32 
S.  E.  595.    And  see  infra,  XXI,  G,  1,  e. 

7.  Dakota. —  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Neidecken,  6  Dak.  494,  43  N.  W.  696. 

Georgia. —  Southern  Ins.,  etc.,  Co.  v.  Lewis, 
42  Ga.  587. 

New  York. —  Niblo  v.  North  American  F. 
Ins.  Co.,  1  Sandf.  551. 

Vermont. —  Swift  v.  Vermont  Mut.  F.  Ins. 
Co.,  18  Vt.  305. 

Virginia. —  Manhattan  F.  Ins.  Co.  v.  Weill, 
28  Gratt.  389,  26  Am.  Rep.  364. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  601. 

8.  Wilbur  v.  Bowditch  Mut.  F.  Ins.  Co.,  10 
Cush.  (Mass.)  446;  HoUoway  v.  Dwelling- 
House  Ins.  Co.,  48  Mo.  App.  1;  Cie.  d' Assur- 
ance Mutuelle  v.  Le  May,  12  Quebec  Super. 
Ct.  232. 

Statutes  are  found,  however,  making  such 
intention  or  an  increase  of  risk  essential  to  a 
forfeiture.     See   Doyle   v.  American  F.   Ins. 


Co.,  181  Mass.  139,  63  N.  E.  394;  McCarty  v. 
Imperial  Ins.  Co.,  126  N.  C.  820,  36  S.  E.  284. 

9.  Orient  Ins.  Co.  v.  Williamson,  98  Ga. 
464,  25  S.  E.  560.  But  see  Miotke  v.  Mil- 
waukee Mechanics'  Ins.  Co.,  113  Mich.  166,  71 
N.  W.  463. 

So  it  is  immaterial  that  the  insured  did  not 
know  of  the  stipulation  or  thought  it  non- 
essential. Hartford  Ins.  Co.  v.  Haas,  87  Ky. 
531,  9  S.  W.  720,  10  Ky.  L.  Rep.  573,  2 
L.  R.  A.  64. 

10.  Southern  Ins.,  etc.,  Co.  v.  Lewis,  42  Ga. 
587;  Manchester  F.  Assur.  Co.  v.  Abrams,  89 
Fed.  932,  32  C.  C.  A.  426 ;  Hopkins  v.  Provin- 
cial Ins.  Co.,  18  U.  C.  C.  P.  74.  See  also 
supra,  II,  C,  2. 

The  words  "  absolute  fee-simple  title  "  mean 
that  the  insured  does  not  have  a  limited  in- 
terest in  the  property,  but  that  he  claims  and 
holds  under  a  deed  of  conveyance  or  other 
evidence  of  title  purporting  to  invest  him 
with  an  estate  in  fee  simple.  New  Haven 
Security  Ins.  Co.  v.  Kuhn,  207  111.  166,  69 
N.  E.  822. 

When  the  condition  was  to  apply  if  the  in- 
sured possessed  an  estate  less  than  "fee 
simple,"  it  was  held  to  refer  to  an  estate  less 
in  quantity  or  duration  and  not  to  one  less  in 
quality  or  nature.  Swift  v.  Vermont  Mut.  F. 
Ins.  Co.,  18  Vt.  305. 

When  the  policy  was  conditioned  to  be 
void  if  the  insured's  interest  be  other  than  the 
entire  .and  unconditional  ownership,  it  was 
held  that  the  reference  was  descriptive,  not 
of  the  legal  title,  but  only  of  what  interest 
the  insured  possessed,  and  if  that  be  insur- 
able, although  less  than  a  fee,  and  did  not 
rest  upon  a  condition  and  were  not  held 
jointly  or  in  common,  the  condition  was  not 
broken.  Manhattan  F.  Ins.  Co.  v.  Weill,  28 
Gratt.  (Va.)   389,  26  Am.  Rep.  364. 

11.  Rohrbach  v.  Germania  F.  Ins.  Co.,  62 
N.  Y.  47,  20  Am.  Rep.  451;  Niblo  v.  North 
American  F.  Ins.  Co.,  1  Sandf.  (N.  Y.)  551. 

An  equitable  title  is  sufficient.  Farmers' 
Mut.  F.  Ins.  Co.  V.  Fogelman,  35  Mich.  481. 

A  provision  that  "false  representations" 
shall  avoid  the  policy  applies  to  statements 
as  to  title.  J.  B.  Ehrsam  Mach.  Co.  v.  Phenix 
Ins.  Co.,  43  Nebr.  554,  61  N.  W.  722. 

A  stipulation  for  avoidance  if  the  insurer 
"shall  cause  the  property  to  be  described 
otherwise  than  it  is "  applies  only  to  a  de- 
scription physically  and  not  as  to  the  charac- 
ter of  the  title  or  interest.  Franklin  F.  Ins. 
Co.  V.  Coates,  14  Md.  285. 
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insured,  the  policy  is  not  forfeitable  because  his  interest  is  not  entire.*'  But 
under  a  policy  providing  that  the  title  of  the  insured  must  not  be  other  than 
unconditional  and  sole  ownership,  the  fact  that  the  insured  has  an  insurable  inter- 
est exceeding  in  value  the  amount  of  the  policy  will  not  prevent  a  forfeiture.'' 

(ii)_  OwNEssHip  OF  Equitable  Title.  If  the  insured  possesses  the  equi- 
table  title  to  the  premises,  the  fact  that  the  naked  legal  title  is  outstanding,  which 
he  has  a  right  to  compel  to  be  transferred,  will  not  amount  to  a  breach  of  a  con- 
dition that  he  is  the  owner,  that  his  interest  is  absolute,  or  that  his  title  is  not 
other  than  sole  and  unconditional  ownership."  But  possession  of  land  under  a 
verbal  gift  will  not  satisfy  such  a  condition,  because  equity  will  not  aid  a  volun- 
teer to  perfect  a  conveyance.'^  The  absence  of  a  deed  when  the  insured  is  the 
real  owner,  although  the  record  titlfe  rests  in  another,  will  not  affect  his  right  to 
recover.'*  Thus  possession  under  claim  of  right  and  color  of  title  for  a  longer 
period  than  the  statute  of  limitations  constitutes  the  occupant  the  owner  in  fee  of 
the  premises." 

(ill)  Business  Cabbied  ok  m  Name  of  Anotheb.  Actual  ownership 
satisfying  the  condition  is  not  interfered  with  by  the  fact  that  the  insured  has 
carried  on  his  business  in  the  name  of  another  for  purposes  of  strengthening  his 
credit  or  otherwise.'* 


12.  Connecticut. —  Hough  v.  City  F.  Ins. 
Co.,  29  Conn.  10,  76  Am.  Dee.  581. 

Illinois. —  Andes  Ins.  Co.  v.  Fish,  71  111. 
620. 

Iowa. —  Lamb  v.  Council  Bluffs  Ins.  Co.,  70 
Iowa  238,  30  N.  W.  497. 

Massachusetts. —  Allen  v.  Charlestown  Mut. 
F.  Ins.  Co.,  5  Gray  384;  Curry  v.  Common- 
wealth Ins.  Co.,  10  Pick.  535,  20  Am.  Dec. 
547. 

Michigan. —  Convis  v.  Citizens'  Mut.  F.  Ins. 
Co.,  127  Mich.  616,  86  N.  W.  994;  Knop  v. 
Hartford  Nat.  F.  Ins.  Co.,  101  Mich.  359,  59 
N.  W.  653. 

Minnesota. —  Newman  v.  Springfield  F.  & 
M.  Ins.  Co.,  17  Minn.  123. 

Weiraska. —  Farmers',  etc.,  Ins.  Co.  v. 
Miekel,   (1904)    100  N.  W.  130. 

New  Jersey. —  Franklin  F.  Ins.  Co.  v.  Mar- 
tin, 40  N.  J.  L.  568,  29  Am.  Eep.  271. 

JVeto  York. —  McCulloch  v.  Norwood,  58 
N.  Y.  562;  Bicknell  v.  Lancaster  City,  etc., 
F.  Ins.  Co.,  1  Thomps.  &  C.  215  [affirmed  in 
58  N.  Y.  677] ;  Dohn  v.  Farmers'  Joint-Stock 
Ins.  Co.,  5  Lans.  275;  Chase  1>.  Hamilton 
Mut.  Ins.  Co.,  22  Barb.  527;  Irving  v.  Excel- 
sior F.  Ins.  Co.,  1  Bosw.  507. 

Texas. —  East  Texas  F.  Ins.  Co.  v.  Dyches, 
56  Tex.  565. 

Wisconsin. —  Pavey  v.  American  Ins.  Co., 
56  Wis.  221,  13  N.  W.  925. 

Canada. —  Stillman  v.  Agricultural  Ins. 
Co.,  16  Ont.  145. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  601 
et  seq. 

13.  Gettelman  v.  Commercial  Union  Assur. 
Co ,  97  Wis.  237,  72  N.  W.  627. 

14.  District  of  Columhia. —  Mallery  v.  Frye, 
21  App.  Cas.  105. 

Iowa. —  McCoy  v.  Iowa  State  Ins.  Co.,  107 
Iowa  80,  77  N.  W.  529. 

Minnesota. —  Newman  v.  Springfield  F.  & 
M.  Ins.  Co.,  17  Minn.  123. 

Mississippi. —  Phenix  Ins.  Co.  v.  Bowdre,  67 
Miss.  620,  7  So.  596,  19  Am.  Rep.  326. 
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Missouri. —  Lingenfelter  v.  Phoenix  Ins.  Co., 
19  Mo.  App.  252. 

New  Jersey. —  Martin  v.  State  Ins.  Co.,  44 
N.  J.  L.  485,  43  Am.  Eep.  397. 

New  York. —  Brown  v.  Gterman- American 
Ins.  Co.,  10  N.  Y.  St.  412;  ^tna  F.  Ins.  Co. 
V.  Tyler,  16  Wend.  385,  30  Am.  Dec.  90  [af- 
firming 12  Wend.  507]. 

Pennsylvania. —  Watertown  F.  Ins.  Co.  v. 
Simons,  96  Pa.  St.  520. 

Texas. —  Hanover  F.  Ins.  Co.  v.  Shrader,  11 
Tex.  Civ.  App.  255,  31  S.  W.  1100,  32  S.  W. 
344. 

United  States. —  American  Basket  Co.  v. 
Farmville  Ins.  Co.,  1  Fed.  Cas.  No.  290,  3 
Hughes  251.  Contra,  Murphrey  v.  Old  Domin- 
ion Ins.  Co.,  17  Fed.  Cas.  No.  9,945. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  607. 

15.  Wineland  v.  New  Haven  Security  Ins. 
Co.,  53  Md.  276. 

16.  Alabama. —  Capital  City  Ins.  Co.  v. 
Caldwell,  95  Ala.  77,  10  So.  355. 

Iowa. —  Mattocks  v.  Des  Moines  Ins.  Co., 
74  Iowa  233,  37  N.  W.  174. 

Michigam. —  Diehlman  v.  Dwelling-House 
Ins.  Co.,  78  Mich.  141,  43  N.  W.  1045,  where 
the  deed  held  by  the  insured  at  the  time  of 
the  fire  contained  a  total  misdescription. 

Washington. —  Dooly  v.  Hanover  F.  Ins. 
Co.,  16  Wash.  155,  47  Pac.  507,  58  Am.  St. 
Eep.  26. 

Wisconsin. —  Davis  v.  Pioneer  Furniture 
Co.,  102  Wis.  394,  78  N.  W.  596. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  607. 

17.  Hoffecker  v.  New  Castle  County  Mut, 
Ins.  Co.,  5  Houst.  (Del.)   101. 

An  outstanding  legal  title  in  the  mortgagor 
barred  by  the  statute  of  limitations  does  not 
invalidate  the  insured's  title.  Lockwood  v. 
Middlesex  Mut.  Assur.  Co.,  47  Conn.  553; 
Phoenix  lus.  Co.  v.  Whiteleather,  34  111.  App. 
60. 

18.  Orient  Ins.  Co.  v.  McKnight,  96  III. 
App.  525  [affirmed  in  197  111.  190,  64  N.  E. 
339] ;  Erb  v.  Fidelity  Ins.  Co.,  99  Iowa  727, 
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(iv)  Vendee  m  Contract  For  Sale.  Inasmucli  as  the  vendee  under  a 
written  contract  of  sale  has  the  right  to  compel  a  conveyance  by  equitable  pro- 
ceedings for  a  specific  performance,  a 'policy  taken  out  by  him  is  not  invalidated, 
although  his  interest  be  not  disclosed  in  full,  by  a  provision  that  the  policy  is 
void  if  the  property  be  not  "  his," ''  or  if  his  interest  is  "  other  than  sole  and 
unconditional  ownership."  The  retention  of  a  lien  by  the  vendor  for  the  pur- 
chase-money is  not  inconsistent  with  such  ownership.^  But  if  he  actively  mis- 
represents the  nature  of  his  interest  he  cannot  recover  on  the  policy,  although  he 
has  a  valid  enforceable  contract  for  the  purchase  of  the  property.^'  The  rule  is 
the  same  as  to  personalty  if  possession  has  been  taken  and  no  lien  has  been 
reserved  by  the  vendor.*'  And  if  the  title  has  actually  passed  to  the  vendee  the 
fact  that  a  lien  has  been  retained  for  the  purchase-price  or  that  a  chattel  mortgage 
has  been  giv  en  by  the  vendee  to  secure  the  vendor  does  not  make  the  vendee's  interest 
other  than  "  sole  and  unconditional."  ^  But  if  the  title  by  the  terms  of  the  con- 
tract is  to  remain  in  the  vendor  until  the  conditions  are  complied  with,  the  inter- 
est of  the  vendee  is  not  insurable  as  being  "  sole  and  unconditional."  ^     So  if  the 


69  N.  W.  261 ;  Phoenix  Ins.  Co.  v.  MeKernan, 
104  Ky.  224,  46  S.  W.  10,  698,  20  Ky.  L.  Rep. 
337;  Gould  v.  York  County  Mut.  F.  Ins.  Co., 
47  Me.  403,  74  Am.  Dec.  494. 

Valid  insurance  may  be  taken  out  in  such 
name,  however.  Clark  v.  German  Mut.  F. 
Ins.  Co.,  7  Mo.  App.  77;  American  Cent.  Ins. 
Co.  V.  Heath,  29  Tex.  Civ.  App.  445,  69  S.  W. 
235;  Merchants'  Ins.  Co.  v.  Bonnet,  (Tex. 
Civ.  App.  1898)  48  S.  W.  1110,  (1897)  42 
8.  W.  316;  Delaware  Ins.  Co.  v.  Bonnet,  20 
Tex.  Civ.  App.  107,  48  S.  W.  1104.  Contra, 
Porter  v.  Mtaa,  Ins.  Co.,  19  Fed.  Cas.  No. 
11,286,  2  Flipp.  100.  And  see  Abbott  v.  Shaw- 
mut  Mut.  F.  Ins.  Co.,  3  Allen   (Mass.)   213. 

19.  loica. —  Lamb  «.  Council  Bluffs  Ins. 
Co.,  70  Iowa  238,  30  N.  W.  497. 

Michigan. —  Knop  v.  Hartford  Nat.  F.  Ins. 
Co.,  101  Mich.  359,  59  N.  W.  653. 

New  Jersey. —  Franklin  F.  Ins.  Co.  v.  Mar- 
tin, 40  N.  J.  L.  568,  29  Am.  Hep.  271. 

New  York. —  McCulloeh  v.  Norwood,  58 
N.  Y.  562;  Dohn  v.  Farmers'  Joint-Stock 
Ins.  Co.,  5  Lans.  275 ;  Chase  v.  Hamilton  Mut. 
Ins.   Co.,  22  Barb.  527. 

Texas. —  East  Texas  F.  Ins.  Co.  v.  Dyches, 
56  Tex.  565. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  618. 

But  see  Reynolds  v.  State  Mut.  Ins.  Co.,  2 
Grant   (Pa.)   326. 

In  the  case  of  mutual  companies  the  rule 
seems  to  be  different.  Merrill  v.  Farmers', 
etc.,  Mut.  F.  Ins.  Co.,  48  Me.  285;  Brown 
V.  Williams,  28  Me.  252;  Falis  v.  Conwav 
Mut.  F.  Ins.  Co.,  7  Allen  (Mass.)  46;  Lowell 
V.  Middlesex  Mut.  F.  Ins.  Co.,  8  Cush. 
(Mass.)  127;  Smith  v.  Bowditch  Mut.  F. 
Ins.  Co.,  6  Cush.  (Mass.)  448;  Marshall  v. 
Columbian  Mut.  F.  Ins.  Co.,  27  N.  H.  157. 

20.  Alabama. —  Boulden  v.  Phoenix  Ins.  Co., 
112  Ala.  422,  20  So.  587.  But  see  Liberty 
Ins.  Co.  V.  Boulden,  96  Ala.  508,  11  So.  771; 
Brown  v.  Commercial  F.  Ins.  Co.,  86  Ala.  189, 
5  So.  500,  where  it  appeared  that  nothing 
had  been  paid  on  the  purchase-price. 

Michigan. —  Dupreau  v.  Hibernia  Ins.  Co., 
76  Mich.  615,  43  N.  W.  585,  5  L.  R.  A.  671. 

New  Jersey. —  Martin  v.  Jersey  City  Ins. 
Co.,  44  N.  J.  L.  273. 


New  York. —  Pelton  v.  Westchester  F.  Ins. 
Co.,  77  N.  Y.  605  [affirming  13  Hun  23]; 
Tyler  v.  Mtna,  F.  Ins.  Co.,  12  Wend.  507. 

Oregon. —  Baker  v.  State  Ins.  Co.,  31  Oreg. 
41,  48  Pae.  699,  65  Am.  St.  Rep.  807. 

Pennsylvania. —  Carey  v.  Allemania  F.  Ins. 
Co.,  171  Pa.  St.  204,  33  Atl.  185;  Elliott  v. 
Ashland  Mut.  F.  Ins.  Co.,  117  Pa.  St.  548,  12 
Atl.  676,  2  Am.  St.  Rep.  703;  Imperial  F. 
Ins.  Co.  V.  Dunham,  117  Pa.  St.  460,  12  Atl. 
668,  2  Am.  St.  Rep.  686;  Chandler  v.  New 
York  Commerce  F.  Ins.  Co.,  88  Pa.  St.  223; 
Millville  Mut.  F.  Ins.  Co.  v.  Wilgus,  88  Pa. 
St.  107. 

Texas. —  Queen  Ins.  Co.  v.  May,  (Civ.  App. 
1896)   35  S.  W.  829. 

Wisconsin. —  Matthews  v.  Capital  F.  Ins. 
Co.,  115  Wis.  272,  91  N.  W.  675;  Johannes  v. 
Standard  Fire  Office,  70  Wis.  196,  35  N.  W. 
298,  5  Am.  St.  Rep.  159.  But  see  Hinman  v. 
Hartford  F.  Ins.  Co.,  36  Wis.  159. 

United  States. —  Phenix  Ins.  Co.  v.  Kerr, 
129  Fed.  723,  64  C.  C.  A.  251 ;  Lewis  v.  New 
England  F.  Ins.  Co.,  29  Fed.  496. 

Canada. —  Brogan  v.  Manufacturers',  etc., 
Mut.  F.  Ins.  Co.,  29  U.  C.  C.  P.  414. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  618. 

21.  Wooliver  v.  Boylston  Ins.  Co.,  104  Mich. 
132,  62  N.  W.  149;  Roberts  v.  State  Ins.  Co., 
26  Mo.  App.  92. 

22.  Bonham  v.  Iowa  Cent.  Ins.  Co.,  25  Iowa 
328;  Stowell  v.  Clark,  47  N.  Y.  App.  Div.  626, 
62  N.  Y.  Suppl.  155 ;  Carey  v.  Liverpool,  etc., 
Ins.  Co.,  92  Wis.  538,  66  N.  W.  693;  Franklin 
P.  Ins.  Co.  V.  Vaughan,  92  U.  S.  516,  23  L.  ed. 
740 ;  Pennsylvania  F.  Ins.  Co.  v.  Hughes,  108 
Fed.  497,  47  C.  C.  A.  459. 

The  entire  contract  must  be  examined  to 
see  whether  there  has  in  fact  been  a  misrep- 
resentation.   McCulloeh  V.  Norwood,  58  N.  Y. 
■562;   Lorillard  F.  Ins.   Co.  v.  McCulloeh,  21 
Ohio  St.  176,  8  Am.  Rep.  52. 

23.  Kells  V.  Northwestern  Live-Stoek  Ins. 
Co.,  64  Minn.  390,  67  N.  W.  215,  71  N.  W.  5, 
58  Am.  St.  Rep.  541;  Manhattan  Ins.  Co.  v. 
Barker,  7  Heisk.  (Tenn.)  503. 

24.  Phoenix  Ins.  Co.  v.  Public  Parks  Amuse- 
ment Co.,  63  Ark.  187,  37  S.  W.  959;  Dumas 
V.  Northwestern  Nat.  Ins.  Co.,  12  App.  Cas. 
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only  condition  to  be  performed  is  payment  of  the  purchase-price,  the  deed  being 
in  escrow,  the  vendee  is  the  "  sole  and  unconditional  owner."  ^  It  is  immaterial 
that  the  contract  provides  for  a  forfeiture  for  non-payment  of  an  instalment,^*  at 
least  in  the  absence  of  any  breach  which  the  vendor  can  take  advantage  of.^ 
EveTi  though  the  contract  be  parol,  there  is  no  misdescription  if  the  vendee  has 
entered  into  possession  and  has  made  such  valuable  improvements  that  under  the 
doctrine  of  part  performance  the  contract  is  taken  out  of  the  statute  of  frauds.^ 
But  if  the  contract  is  not  enforceable  because  of  the  statute  of  frauds  the  policy 
is  invalid.^  A  person  in  possession  of  realty  holding  a  "  bond  for  deed  "  is  like- 
wise possessed  of  "  sole  and  unconditional  ownership."  ^ 

(v)  Venbob  in  Executory  Contract.  Correlatively,  if  the  vendor  of 
realty  is  under  an  obligation  to  convey  title  upon  the  payment  by  the  vendee  of 
the  purchase-price,  his  interest  is  to  be  regarded  in  equity  as  a  mere  lien  and  his 
rights  those  of  a  trustee.  Consequently  his  interest  is  not  equivalent  to  uncon- 
ditional and  sole  ownership,''  at  least  if  possession  has  been  taken  by  the  vendee.'* 
However,  if  the  sale  is  upon  condition  that  the  title  remains  unaffected  in  the 
vendor  until  the  performance  of  the  condition,  his  interest  is  regarded  as  uncon- 
ditional and  sole.'*  The  giving  of  an  option,  under  which  the  holder  thereof 
has  not  bound  himself  to  purchase,  does  not  affect  the  owner's  interest  or  title.'* 
And  in  the  case  of  personalty  when  possession  has  not  passed,  the  vendor's  inter- 
est remains  unaffected  by  virtue  of  a  contract  for  sale  whereby  the  title  is  to 
remain  in  the  vendor  until  the  purchase-price  is  paid.'' 

(vi)  Mortgages,  Defeasible  Conveyances,  and  Otber  Liens — (a)  In 
Oeneral.  Where  a  mortgage  is  regarded  merely  as  giving  the  mortgagee  a  lien 
by  way  of  security  and  not  as  operating  to  transfer  an  estate,  the  existence  of  a 
mortgage  or  other  lien  upon  property  has  been  quite  uniformly  held  not  to 
amount,  prior  to  foreclosure,  to  a  breach  of  a  condition  in  the  mortgagor's  policy 
that  the  insured's  interest  shall  be  entire,  sole,  and  unconditional  ownership,  the 
stipulation  being  considered  not  to  refer  to  a  mere  encumbrance.'^    And  the  same 

(D.  C.)  245,  40  L.  R.  A.  358 ;  Westchester  F.  108,   20    So.    419,    57    Am.    St.    Rep.    17,   33 

Ins.  Co.  V.  Weaver,  70  Md.  536,  17  Atl.  401,  L.  R.  A.  258;  Franklin  F.  Ins.  Co.  v.  Crockett, 

18  Atl.  1034,  5  L.  R.  A.  478;  McWilliams  v.  7  Lea   (Tenn.)  725;  Williams  v.  Buffalo  Ger- 

Caseade  F.  &  M.  Ins.  Co.,  7  Wash.  48,  34  Pac.  man  Ins.  Co.,  17  Fed.  63.    Contra,  Harness  v. 

140.  National  F.  Ins.  Co.,  62  Mo.  App.  245. 

35.  Davis   v.    Pioneer   Furniture   Co.,    102  31.  See  infra,  note  32.     Contra,  Davis  v. 

Wis.  394,  78  N.  W.  596.  Quincy  Mut.  F.  Ins.  Co.,  10  Allen  (Mass.)  113. 

26.  Lamb  v.  Council  Bluffs  Ins.  Co.,  70  32.  Hamilton  v.  Dwelling  House  Ins.  Co., 
Iowa  238,  30  N.  W.  497 ;  Scottish  Union,  etc.,  98  Mich.  535,  57  N.  W.  735,  22  L.  R.  A.  527 ; 
Ins.  Co.  V.  Strain,  70  S.  W.  274,  24  Ky.  L.  Eosenstock  v.  Mississippi  Home  Ins.  Co.,  82 
Rep.  958.  But  see  to  the  contrary  Hinman  v.  Miss.  674,  35  So.  309 ;  Barnard  v.  National 
Hartford  F.  Ins.  Co.,  36  Wis.  159.  F.  Ins.  Co.,  27  Mo.  App.  26 ;  Ambrose  v.  First 

27.  Baker  v.  State  Ins.  Co.,  31  Oreg.  41,  48  Nat.  F.  Ins.  Co.,  19  Pa.  Super.  Ct.  117;  Rath- 
Pac.  699,  65  Am.  St.  Rep.  807.  Nor  if,  pay-  mell  v.  Aurora  F.  Ins.  Co.,  38  Wkly.  Notes 
ment  not  having  been  made,  the  vendor  has  a  Cas.    (Pa.)   356. 

right  to  declare  a  forfeiture   if  he  has  not  33.  Vogel  v.  People's  Mut.   F.  Ins.  Co.,  9 

chosen  to   do  so.     Pelton  v.   Westchester   F.  Gray    (Mass.)    23;   Carrigan  v.  Lycoming  F. 

Ins.  Co.,  13  Hun   (N.  Y.)   23  [affirmed  in  77  Ins.  Co.,  53  Vt.  418,  38  Am.  Rep.  687. 

N.  Y.  605] ;  Franklin  F.  Ins.  Co.  v.  Crockett,  34.  Phenix  Ins.  Co.  v.  Kerr,  129  Fed.  723, 

7  Lea  (Tenn.)  725.  64  C.  C.  A.  251. 

28.  Hough  V.  City  F.  Ins.  Co.,  29  Conn.  10,  35.  Erb  v.  Fidelity  Ins.  Co.,  99  Iowa  727, 
76  Am.  Dec.  581;  Home  Ins.  Co.  v.  Patterson,  69  N.  W.  261;  Burson  v.  Philadelphia  Fire 
12  Ky.  L.  Rep.  941;  Milwaukee  Mechanics'  Assoc,  136  Pa.  St.  267,  20  Atl.  401,  20  Am. 
Ins.  Co.  V.  Rhea,  123  Fed.  9,  60  C.  C.  A.  103.  St.  Rep.  919. 

29.  Philadelphia  F.  Assoc,  v.  Calhoun,  28  36.  Kentucky. —  Fireman's  Fund  Ins.  Co.  v. 
Tex.  Civ.  App.  409,  67  S.  W.  153.  In  Mott  v.  Meschendorf,  14  Ky.  L.  Rep.  757.  But  see 
Citizens'  Ins.  Co.,  69  Hun  (N.  Y.)  501,  23  Phoenix  Ins.  Co.  v.  Coomes,  13  Ky.  L.  Rep. 
N.  Y.  Suppl.  400,  this  rule  was  applied,  al-  238;  Home  Ins.  Co.  v.  Allen,  13  Ky.  L.  Rep. 
though  it  would  seem  that  there  was  a  sufB-  95. 

cient  part  performance  to  take  the  case  out  Maryland. —  Clay  F.  &  M.  Ins.  Co.  v.  Beck, 

of  the  statute.  43  Md.  358. 

30.  Loventhal  v.  Home  Ins.  Co.,  112  Ala.  New  Jersey. —  Carson  f.   Jersey  City  Ins. 
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rule  has  been  generally  adopted,  even  where  the  common-law  theory  of  a  mort- 
gage prevails,^  notably  in  the  case  of  a  mortgage  on  personal  property.^  A 
trust  deed,  being  in  effect  a  mortgage,  stands  on  the  same  footing  and  does  not 
interfere  with  the  grantor's  unconditional  ownership.*'  Similarly  a  deed  absolute 
but  intended  as  a  security  does  not  vitiate  a  policy,  for  the  grantor  can  compel 
a  reconveyance  of  the  bare  legal  title.^  Likewise  a  bill  of  sale  intended  as 
security,  the  vendor  retaining  possession  of  the  property,  does  not  render  the 
policy  invalid."  But  if  in  any  case  a  reconveyance  is  not  enforceable  in  equity 
by  the  grantor  such  insured  misrepresents  his  interest  by  calling  the  property  his.^' 
The  existence  of  a  mere  lien  of  other  character,  such  as  a  vendor's  lien  ^  or  judg- 
ment,^ does  not  amount  to  a  breach  of  such  condition.*'  Nor  does  the  levy  of 
an  attachment.*^  ISTor  does  a  pending  litigation  concerning  the  title  lessen  the 
interest  of  the  insured  so  As  to  make  him  other  than  the  sole  and  unconditional 


owner. 


(b)  After  Foreclosure  or  Judicial  Sale.  After  foreclosure  has  progressed  to 
a  sale,  the  mortgagor's  interest,  being  limited  to  a  right  of  redemption,  cannot  be 
properly  designated  as  sole  and  unconditional  ownership.*^     So  the  purchaser  of 


Co.,  43  N.  J.  L.  300,  39  Am.  Rep.  584;  Hare 
V.  Headley,  54  N.  J.  Eq.  545,  35  Atl.  445. 

ifew  York. —  Woodward  v.  Republic  F.  Ins. 
Co.,  32  Hun  365. 

Ohio. —  United  Firemen's  Ins.  Co.  v.  Kukral, 
7  Ohio  Cir.  Ct.  356. 

Wisconsin. —  Wolf  v.  Theresa  Village  Mut. 
F.  Ins.  Co.,  115  Wis.  402,  91  N.  W.  1014. 

United  States. —  Ellis  v.  Insurance  Co.  of 
North  America,  32  Fed.  646;  Friezen  v.  M- 
lemania  F.  Ins.  Co.,  30  Fed.  352. 

Canada. —  Temple  v.  Western  Assur.  Co.,  35 
N.  Brunsw.  171. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  613. 

But  if  the  insured  warrants  that  he  has 
not  omitted  to  state  any  information  material 
to  the  risk,  this  being  in  addition  to  the  pro- 
vision respecting  unconditional  ownership,  a 
mortgage  outstanding  avoids  his  policy.  West- 
chester F.  Ins.  Co.  V.  Weaver,  70  Md.  536,  17 
Atl.  401,  18  Atl.  1034,  5  L.  R.  A.  478. 

37.  DoUiver  v.  St.  Joseph  F.  &  M.  Ins.  Co., 
128  Mass.  315,  35  Am.  Rep.  378;  Buffum  v. 
Bowditch  Mut.  F.  Ins.  Co.,  10  Cush.  (Mass.) 
540;  Union  Assur.  Soc.  of  England  v.  Nails, 
101  Va.  613,  44  S.  E.  896,  99  Am.  St.  Rep. 
923.  Contra,  Ordway  v.  Chace,  57  N.  J.  Eq. 
478,  42  Atl.  149. 

38.  Dumas  v.  Northwestern  Nat.  Ins.  Co., 
12  App.  Cas.  (D.  C.)  245,  40  L.  R.  A.  358; 
Hubbard  v.  Hartford  F.  Ins.  Co.,  33  Iowa 
325,  11  Am.  Rep.  125;  Lancashire  Ins.  Co.  v. 
Monroe,  101  Ky.  12,  39  S.  W.  434,  19  Ky.  L. 
Rep.  204;  American  Artistic  Gold  Stamping 
Co.  V.  Glens  Falls  Ins.  Co.,  1  Misc.  (N.  Y.) 
114,  20  N.  Y.  Suppl.  646.  But  see  Fireman's 
Fund  Ins.  Co.  v.  Barker,  6  Colo.  App.  535,  41 
Pae.  513.  And  compare  Born  v.  Home  Ins. 
Co.,  110  Iowa  379,  94  N.  W.  849. 

39.  McCarty  v.  Imperial  Ins.  Co.,  126  N.  0. 
820,  36  S.  E.  284;  Manhattan  F.  Ins.  Co.  v. 
Weill,  28  Gratt.  (Va.)  389,  26  Am.  Rep.  364; 
Wolpert  V.  Northern  Assur.  Co.,  44  W.  Va. 
734,  29  S.  E.  1024. 

40.  Hawley  v.  Liverpool,  etc.,  Ins.  Co.,  102 
Cal.  651,  36  Pac.  926 ;  Orient  Ins.  Co.  v.  Wil- 
liamson, 98  Ga.  464,  25  S.  E.  560;  De  Ar- 
mand  v.  Home  Ins.  Co.,  28  Fed.  603.     And 


the  grantee  has  not  the  "  sole  and  uncondi- 
tional title."    Farmers',  etc.,  Ins.  Co.  v.  Hahn, 

I  Nebr.  (Unoff.)  510,  513,  96  N.  W.  255. 
But  see  contra,  White  v.  Agricultural  Mut. 
Assur.  Co.,  22  U.  C.  C.  P.  98. 

41.  Kronk  v.  Birmingham  F.  Ins.  Co.,  91 
Pa.  St.  300. 

An  assignment  of  a  contract  to  purchase 
land,  made  by  way  of  security  for  present  and 
future  advances,  does  not  vitiate  the  policy. 
Chandler  v.  Commerce  F.  Ins.  Co.,  88  Pa.  St. 
223. 

But  if  the  debt  is  past  due,  it  has  been 
held  that  when  the  vendee  has  taken  pos- 
session the  latter's  interest  has  become  the 
sole  and  unencumbered  title.  Carey  v.  Liver- 
pool, etc.,  Ins.  Co.,  92  Wis.  538,  66  N.  W. 
693. 

43.  Treadway  v.  Hamilton  Mut.  Ins.  Co., 
29  Conn.  68.  Thus  the  grantee  in  a  deed  of 
gift  is  the  owner,  although  the  deed  is  void 
as  against  the  grantor's  creditors.  Weed  v. 
London,  etc.,  F.  Ins.  Co.,  116  N.  Y.  106,  22 
N.  E.  229;  Steinmeyer  v.  Steinmeyer,  64  S.  C. 
413,  42  S.  E.  184,  92  Am.  St.  Rep.  809. 

43.  Southern  Ins.  Co.  v.  Estes,  106  Tenn. 
472,  62  8.  W.  149,  82  Am.  St.  Rep.  892,  52 
L.  R.  A.  915;  Underwriters'  Fire  Assoc,  v. 
Palmer,  32  Tex.  Civ.  App.  447,  74  S.  W.  603 ; 
Liverpool,  etc.,  Ins.  Co.  v.  Ricker,  10  Tex. 
Civ.  App.  264,  31  S.  W.  248. 

44.  McClelland  v.  Greenwich  Ins.  Co.,  107 
La.  124,  31  So.  691. 

45.  Alamo  F.  Ins.  Co.  v.  Brooks,  (Tex.  Civ. 
App.  1895)  32  S.  W.  714;  Alamo  F.  Ins.  Co. 
V.  Lancaster,  7  Tex.  Civ.  App.  677,  28  S.  W. 
126. 

46.  Herman  v.  Katz,  101  Tenn.  118,  47 
S.  W.  86,  41  L.  R.  A.  700. 

47.  Lang  v.  Hawkeye  Ins.  Co.,  74  Iowa  673, 
39  N.  W.  86;  Kenton  Ins.  Co.  v.  Wigginton, 
10  Ky.  L.  Rep.  587,  89  Ky.  330,  12  S.  W.  668, 

II  Ky.  L.  Rep.  539,  7  L.  R.  A.  81;  Hill  v. 
Lafayette  Ins.  Co.,  2  Mich.  476. 

48.  Planters'  Mut.  Ins.  Co.  v.  Lovd,  67 
Ark.  209,  56  S.  W.  44,  77  Am.  St.  Rep.  136; 
Breedlove  v.  Norwich  Union  F.  Ins.  Soc,  124 
Cal.   164,   56  Pae.  770,    (1899)    54  Pac.  93; 
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the  mortgaged  premises  at  a  foreclosure  sale,  even  thougli  the  right  of  redemption 
has  not  expired,  has  been  held  to  be  the  "  absolute  owner,"  *^  and  the  "  uncon- 
ditional and  sole  "  owner ;  ^  but  not  until  there  has  been  a  final  adjudication  by 
the  court.''     The  same  is  true  of  a  purchaser  at  any  judicial  sale.'* 

(tii)  Property  Held  in  Trust.  A  trustee  cannot  properly  describe 
property  as  "  his  only  "  when  he  is  a  mere  trustee  thereof.^^  But  he  is  so  far  the 
owner  that  if  the  property  is  merely  described  as  "  his  "  there  is  no  misrepre- 
sentation,'* in  the  absence  of  more  explicit  inquiry."  His  right,  however,  cannot 
properly  be  described  as  sole  and  unconditional.'^  When  a  policy  requires  that 
property  held  in  trust  must  be  insured  as  such,  every  interest  is  thereby  included 
in  which  the  insured  has  only  a  qualified  interest,  while  the  true  ownership  is  in 
a  third  person.''' 

(viii)  Pajit  Ownerseip.  a  person  possessed  of  an  undivided  interest  in 
property  is  not  properly  described  as  the  sole  and  unconditional  owner ;  ^  nor  is 
he  the  owner  in  fee." 

(ix)  Partnership  Property.    The  title  of  an  individual  member  of  a  firm 


Reaper  City  Ins.  Co.  v.  Brennan,  58  111.  158, 
11  Am.  Rep.  54;  Geib  v.  Enterprise  Co.,  10 
Fed.  Cas.  No.  5,297,  1  Dill.  449  note. 

He  still  has  an  insurable  interest  therein 
in  the  absence  of  any  misrepresentation.  Es- 
sex Sav.  Bank  v.  Meriden  F.  Ins.  Co.,  57  Conn. 
335,  17  Atl.  930,  18  Atl.  324,  4  L.  R.  A. 
759. 

Even  after  a  foreclosure  sale,  the  mortgagor 
may  properly  describe  the  property  as  "  his." 
Breedlove  v.  Norwich  Union  F.  Ins.  Soc, 
(Cal.  1899)  54  Pae.  93. 

When  the  period  of  redemption  has  expired, 
of  course  the  mortgagor  has  no  interest  to 
insure.  Planters'  Mut.  Ins.  Co.  v.  Loyd,  67 
Ark.  209,  56  S.  W.  44,  77  Am.  St.  Rep.  136. 

49.  Gaylord  v.  Lamar  F.  Ins.  Co.,  40  Mo. 
13,  93  Am.  Dec.  289. 

50.  Caraher  v.  Royal  Ins.  Co.,  63  Hun 
(N.  Y.)  82,  17  N.  Y.  Suppl.  858.  And  com- 
pare  Kentucky  Mut.  Ins.  Co.  v.  Harrison,  7 
Ky.  L.  Rep.  43,  where  the  insured's  interest 
was  a  defeasible  fee. 

51.  Hartford  F.  Ins.  Co.  v.  Keating,  86 
Md.  130,  38  Atl.  29. 

52.  Clapp  V.  Union  Mut.  P.  Ins.  Co.,  27 
N.  H.  143;  Bicknell  v.  Lancaster  City,  etc., 
F.  Ins.  Co.,  58  N.  Y.  677 ;  Susquehanna  Mut. 
F.  Ins.  Co.  V.  Staats,  102  Pa.  St.  529;  Mill- 
ville  Mut.  F.  Ins.  Co.  v.  Wilgus,  88  Pa.  St. 
107;  Morotock  Ins.  Co.  v.  Pankey,  91  Va.  259, 
21  S.  E.  487. 

53.  MeCormick  v.  Springfield  F.  &  M.  Ins. 
Co.,  66  Cal.  361,  5  Pac.  617;  Bradley  v.  Ger- 
man-American Ins.  Co.,  90  Mo.  App.  369. 

54.  Newman  v.  Springfield  F.  &  M.  Ins. 
Co.,  17  Minn.  123;  Bicknell  v.  Lancaster 
City,  etc.,  F.  Ins.  Co.,  1  Thomps.  &  C.  (N.  Y.) 
215  [affirmed  in  58  N.  Y.  677];  Pavey  v. 
American  Ins.  Co.,  56  Wis.  221,  13  N.  W. 
925.     See  also  supra,  XII,  B,  3,  b,  (il),  (iv). 

55.  Rochester  Loan,  etc.,  Co.  v.  Liberty  Ins. 
Co.,  44  Nebr.  537,  62  N.  W.  877,  48  Am.  St. 
Rep.  745. 

56.  Farmers',  etc.,  Ins.  Co.  v.  Hahn,  1  Nebr. 
(Unoff.)  510,  513,  96  N.  W.  255. 

57.  Turner  v.  Stetts,  28  Ala.  420;  Day  v. 
Charter  Oak  F.  &  M.  Ins.  Co.,  51  Me.  "91; 
Keely  v.  Insurance  Co.,  1  Phila.  (Pa.)   175. 

[XII,  B,  3,  b,  (VI),  (B)] 


This  does  not  apply,  however,  to  trusts 
arising  ex  maleficio.  Ayres  v.  Hartford  F. 
Ins.  Co.,  17  Iowa  176,  85  Am.  Dec.  553. 

58.  Georgia. —  Palatine  Ins.  Co.  v.  Dicker- 
son,  116  Ga.  794,  43  S.  E.  52. 

Indiana. —  Sisk  v.  Citizens'  Ins.  Co.,  16  Ind. 
App.  565,  45  N.  E.  804. 

Louisiana. —  Adema  v.  Lafayette  F.  Ins. 
Co.,  36  La.  Ann.  660. 

MassachMsetts. —  Wilbur  v.  Bowditch  Mut. 
F.  Ins.  Co.,  10  Cush.  446. 

Michigan. —  Miller  v.  Amazon  Ins.  Co.,  46 
Mich.  463,  9  N.  W.  493;  ^tna  Ins.  Co.  v. 
Resh,  40  Mich.  241. 

Mississippi. —  Liverpool,  etc.,  Ins.  Co.  v. 
Cochran,  77  Miss.  348,  26  So.  932,  78  Am.  St. 
Rep.  524. 

New  York. —  Noyes  t:  Hartford  F.  Ins.  Co., 
54  N.  Y.  668. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  624. 

But  compare  Williams  v.  Buffalo  German 
Ins.  Co.,  17  Fed.  63,  where  it  was  held  that 
an  outstanding  one-seventh  interest  in  fee 
did  not  prevent  insured  from  being  a  sole 
and  unconditional  owner,  he  being  entitled 
to  the  life-interest  and  having  brought  an  ac- 
tion to  perfect  his  title.  And  see  Lyon  v. 
Stadacona  Ins.  Co.,  44  U.  C.  Q.  B.  472. 

In  Kentucky  a  description  of  one  who  had 
but  an  undivided  fourth,  as  "  unconditional 
owner "  has  been  held  sufficiently  accurate 
when  it  appeared  that  on  a  partition  the 
building  would  be  set  off  to  him  as  his  in- 
terest in  the  tract.  Kenton  Ins.  Co.  v.  Wig- 
ginton,  89  Ky.  330,  12  S.  W.  668,  11  Ky.  L. 
Rep.  539,  10  Ky.  L.  Rep.  587,  7  L.  R.  A.  81. 

When  mortgagor  and  mortgagee  are  to- 
gether insured  as  owners,  it  is  not  necessary 
to  set  forth  the  interest  of  each  explicitly. 
Ranklin  v.  Andes  Ins.  Co.,  47  Vt.  144. 

59.  Scottish  Union,  etc.,  Ins.  Co.  v.  Petty, 
21  Fla.  399.  Contra,  Kenton  Ins.  Co.  v.  Wig- 
ginton,  89  Ky.  330,  12  S.  W.  668,  11  Ky.  L. 
Rep.  539,  7  L.  R.  A.  81. 

Although  in  the  absence  of  stipulations  or 
inquiry  as  to  title  he  may  insure  all  the 
property,  with  the  consent  of  his  coowners, 
in  his  own  name.  Hebner  v.  Palatine  Ins. 
Co.,  55  111.  App.  275. 
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in  firm  property  is  not  sole  and  unconditional  ownership.*  There  is  no  misde- 
scription, however,  if  the  property  be  described  in  the  absence  of  specific  inquiry 
as  "  his."  "^  If  the  insured  merely  gives  a  share  of  the  profits  of  the  business  to 
an  employee,  no  partnership  in  fact  being  intended,  there  is  no  partnership  in 
law  and  the  insured's  interest  is  sole  and  unconditional.  There  must  be  a  true 
partnership.^  In  some  jurisdictions,  because  of  the  form  of  conveyance,  a  deed 
may  vest  the  legal  title  completely  in  an  individual  partner  named  as  grantee,  so 
that  he  may  describe  himself  as  the  "  sole  owner."  ^  An  executory  agreement  for 
a  partnership,  never  in  fact  entered  into,  will  not  render  void  a  policy  containing 
a  condition  that  an  insured  individual  is  the  sole  owner.^  So  a  surviving  partner 
is  not  vested  with  unconditional  ownership,  although  there  is  a  merger  to  some 
extent  of  tlie  firm  and  his  individual  title  for  purposes  of  settlement.'^ 

(x)  Maritai^  Intmrssts.  a  married  woman  is  the  unconditional  and  sole 
owner  of  her  separate  property  despite  her  husband's  interest  byway  of  curtesy '* 
or  homestead. ''  A  husband  therefore  misdescribes  property  by  calling  it  his 
when  the  title  is  in  the  wife."*     So  the  wife  misdescribes  her  husband's  property 


60.  Alabama. —  Pelican  Ins.  Co.  v.  Smith, 
92  Ala.  428,  9  So.  327,  107  Ala.  313,  18  So. 
105. 

'New  York. —  McGrath  v.  Home  Ins.  Co.,  88 
N.  Y.  App.  Div.  153,  84  N.  Y.  Suppl.  374,  13 
N.  Y.  Annot.  Cas.  469. 

Texas. —  Crescent  Ins.  Co.  V.  Camp,  64  Tex. 
521. 

Wisconsin. —  MeFetridge  v.  Phenix  Ins.  Co., 
84  Wis.  200,  54  N.  W.  326. 

England. —  Davies  v.  National  P.  &  M.  Ins. 
Co.,  [1891]  A.  C.  485,  60  L.  J.  P.  C.  73,  65 
L.  T.  Eep.  N.  S.  560. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  625. 

61.  Irving  v.  Excelsior  F.  Ina.  Co.,  1  Bosw. 
(N.  Y.)  507;  Stillman  v.  Agricultural  Ins. 
Co.,  16  Ont.  145. 

63.  Iowa. —  Erb  v.  Fidelity  Ins.  Co.,  99 
Iowa  727,  69  N.  W.  261. 

New  York. —  Noyes  v.  Hartford  F.  Ins.  Co., 
54  N.  Y.  668.  And  compare  Buffalo  Ele- 
vating Co.  V.  Prussian  Nat.  Ins.  Co.,  64  N.  Y. 
App.  Div.  182,  71  N.  Y.  Suppl.  918. 

Ohio. —  Queen  Ins.  Co.  v.  Leonard,  9  Ohio 
Cir.  Ct.  46,  6  Ohio  Cir.  Deo.  49. 

Pennsylvania. —  Pittsburg  Ins.  Co.  v.  Fra- 
zee,  107  Pa.  St.  521. 

Vermont. —  Boutelle  v.  Westchester  F.  Ins. 
Co.,  51  Vt.  4,  31  Am.  Rep.  666. 

West  Virginia. —  Welch  v.  Franklin  Ins. 
Co.,  23  W.  Va.  288. 

United  States. —  Manchester  P.  Assur.  Co. 
V.  Abrams,  89  Fed.  932,  32  C.  C.  A.  426. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  625. 

But  in  Capital  City  Ins.  Co.  v.  Autrey,  105 
Ala.  269,  17  So.  326,  53  Am.  St.  Rep.  121,  it 
was  held,  Coleman,  J.,  delivering  the  opinion 
of  the  court,  that  the  interest  of  the  insured 
under  such  circumstances  was  not  "  absolute, 
unqualified,  and  undivided." 

A  "partner"  by  estoppel  has  not  such  an 
interest  in  the  quasi-firm  goods  as  to  make 
the  real  owner's  interest  less  than  sole.  Ly- 
coming Ins.  Co.  «.  Barringer,  73  111.  230. 

Insurance  may  be  effected  in  the  name  of  a 
nominal  partnership  in  the  absence  of  spe- 
cific statements  fraudulent  in  character  as  to 
title,  although  no  actual  partnership  exists. 
Phoenix  Ins.  Co.  v.  Hamilton,  14  Wall.  (U.  S.) 
504,  20  L.  ed.  729. 


So  insurance  in  the  name  of  an  individual 
is  not  vitiated  in  the  absence  of  fraudulent 
representations  by  a  failure  to  disclose  that 
it  belonged  to  a  limited  partnership  using 
such  individual  name  as  its  firm-name.  Cle- 
ment V.  British  American  Assur.  Co.,  141 
Mass.  298,  5  N.  E.  847. 

63.  Weber  v.  American  Cent.  Ins.  Co.,  35 
Mo.  App.   521. 

But  as  the  partnership  has  the  complete 
equitable  title,  it  follows  that  it  is  likewise 
an  unconditional  owner.  Missouri  Sav.  As- 
soc. V.  German- American  Ins.  Co.,  73  Mo.  App. 
158. 

64.  Pencil  v.  Home  Ins.  Co.,  3  Wash.  485, 

28  Pae.  1031. 

65.  Crescent  Ins.  Co.  v.  Camp,  71  Tex.  503, 
9  S.  W.  473. 

As  the  mere  assignment  by  a  partner  of  his 
interest  does  not  divest  firm  title,  the  firm 
property  may  after  such  assignment  still  be 
insured  as  belonging  to  the  "  firm."  Wood  v. 
American  F.  Ins.  Co.,  78  Hun   (N.  Y.)    109, 

29  N.  Y.  Suppl.  250   [affirmed  in   149  N.  Y. 
382,  44  N.  E.  80,  52  Am.  St.  Rep.  733]. 

66.  Commercial  Ins.  Co.  v.  Spankneble,  52 
111.  53,  4  Am.  Rep.  582. 

67.  Sun  Ins.  Office  v.  Beneke,  (Tex.  Civ. 
App.  1899)  53  S.  W.  98. 

68.  Pelican  Ins.  Co.  v.  Smith,  107  Ala.  313, 
18  So.  105,  92  Ala.  428,  9  So.  327 ;  Eminence 
Mut.  Ins.  Co.  V.  Jesse,  1  Mete.  (Ky.)  523; 
Trott  V.  Woolwich  Mut.  P.  Ins.  Co.,  83  Me. 
362,  22  Atl.  245;  Froehly  v.  North  St.  Louis 
Mut.  F.  Ins.  Co.,  32  Mo.  App.  302.  Contra, 
under  statute.  See  Baltimore  County  Mut.  F. 
Ins.  Co.  V.  Deale,  18  Md.  26,  79  Am.  Deo.  673. 
See  also  Georgia  Home  Ins.  Co.  v.  Brady, 
(Tex.  Civ.  App.  1897)  41  S.  W.  513;  Warren 
V.  Springfield  F.  &  M.  Ins.  Co.,  13  Tex.  Civ. 
App.  466,  35  S.  W.  810. 

Although  he  may  insure  his  own  interest 
therein.  Clarke  v.  Firemen's  Ins.  Co.,  18  La. 
431 ;  Dacev  v.  Agricultural  Ins.  Co.,  21  Hun 
(N.  Y.)   83. 

If  insured's  property  be  purchased  by  the 
wife  at  a  judicial  sale,  he  is  not,  prior  to 
redemption,  the  sole  owner.  Planters'  Mut. 
Ins.  Co.  V.  Loyd,  67  Ark.  584,  56  S.  W.  44,  77 
Am.  St.  Rep.  136. 

[XII,  B,  3,  b,  (x)] 
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■when  she  insures  it  as  "  hers."  ®  When  the  title  is  in  them  both  in  joint  tenancy 
he  cannot  describe  the  same  as  his  "  absohitely." '"  Nor  can  there  be  a  recovery 
if  the  property  be  described  as  Jointly  that  of  both  when  the  title  is  in  one 
alone.'^ 

(xi)  Estates  Less  Tban  a  Fee.  While  a  life-estate  is  not  an  "  absolute  " 
interest,"  nor  the  life-tenant  the  "  sole "  owner  of  the  property,™  yet  he  may 
speak  of  the  same  as  "  his  "  without  fraud,  in  the  absence  of  specific  fraudulent 
statements  or  definite  inquiry,''*  or  call  himself  the  "  owner." '''^  Likewise  a 
tenant  by  the  curtesy  is  not  the  "  owner  "  of  the  premises.'^  Nor  is  a  widow  the 
owner  because  of  her  common-law  right  of  dower."  An  estate  for  years  is  mani- 
festly not  sole  and  unconditional  ownership.'^  A  limitation  upon  the  insured's 
right  of  alienation '''  or  a  provision  disposing  of  the  title  should  he  die  before 
reaching  a  certain  age  ^  constitute  him  other  than  the  unconditional  owner  in  fee 
simple  within  the  meaning  of  an  insurance  policy. 

(xii)  Leasehold  Interests.  It  is  a  misrepresentation  for  the  insured  to 
refer  to  premises  held  by  him  only  upon  a  lease  as  "  his,"  ^'  unless  he  has  the 


69.  Reithmueller  v.  Philadelphia  Fire  As- 
soc, 20  Mo.  App.  246. 

70.  .Etna  Ins.  Co.  v.  Resh,  40  Mich.  241; 
Sehroedel  v.  Humboldt  F.  Ins.  Co.,  158  Pa. 
St.  459,  27  Atl.  1077. 

But  a  desciiption  of  it  as  "his"  seems  not 
incorrect.  Miotke  v.  Milwaukee  Mechanics' 
Ins.  Co.,  113  Mich.  166,  71  N.  W.  463. 

Rights  of  the  surviving  husband  in  prop- 
erty held  with  his  wife  in  joint  tenancy  see 
Merchants'  Ins.  Co.  v.  Dwyer,  1  Tex.  Unrep. 
Cas.  441. 

71.  Dwelling  House  Ins.  Co.  v.  Webster,  7 
Ohio  Cir.  Ct.  511,  4  Ohio  Cir.  Dec.  704.  But 
in  Webster  v.  Dwelling  House  Ins.  Co.,  53 
Ohio  St.  558,  42  N.  E.  546,  53  Am.  St.  Rep. 
658,  30  L.  R.  A.  719,  where  personalty  owned 
by  the  husband  and  realty  owned  by  the  wife 
were  insured  by  the  same  policy,  calling  the 
ownership  "  joint "  was  held  not  to  vitiate 
the  policy.  And  see  Perry  v.  Faneuil  Hall 
Ins.  Co.,  11  Fed.  482. 

72.  Davis  v.  Iowa  State  Ins.  Co.,  67  Iowa 
494,  25  N.  W.  745. 

73.  Garver  v.  Hawkeye  Ins.  Co.,  69  Iowa 
202,  28  N.  W.  555;  Collins  v.  St.  Paul  F.  & 
M.  Ins.  Co.,  44  Minn.  440,  46  N.  W.  906. 

74.  Andes  Ins.  Co.  v.  Fish,  71  111.  620; 
Convis  V.  Citizens'  Mut.  F.  Ins.  Co.,  127  Mich. 
616,  86  N.  W.  994.  So,  it  has  been  held  that 
a  tenant  in  tail  may  represent  the  land  as 
"  his "  property  ( Curry  v.  Commonwealth 
Ins.  Co.,  10  Pick.  (Mass.)  535,  20  Am.  Dec. 
547 ) ,  and  that  the  term  "  his "  in  general 
is  not  a  misdescription  of  a  life-estate  (Allen 
v.  Charleatown  Mut.  F.  Ins.  Co.,  5  Gray 
(Mass.)  384). 

The  interest  of  one  possessing  a  life-estate, 
plus  the  absolute  right  as  active  testamen- 
tary trustee  to  dispose  of  the  same  may  be 
described  as  "  sole  and  unconditional  owner- 
ship." Security  Ins.  Co.  v.  Kuhn,  207  111. 
166,  69  N.  E.  822. 

75.  Convis  v.  Citizens'  Mut.  F.  Ins.  Co., 
127  Mich.  616,  86  N.  W.  994. 

76.  Leathers  v.  Farmers'  Mut.  F.  Ins.  Co., 
24  N.  H.  259.  But  see  East  Texas  P.  Ins.  Co. 
V.  Crawford,  (Tex.  Sup.  1891)  16  S.  W. 
1068. 
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77.  Overton  V.  American  Cent.  Ins.  Co., 
79  Mo.  App.  1;  Virginia  F.  &  M.  Ins.  Co.  v. 
Kloeber,  31  Gratt.  (Va.)  749;  Southern  Mut. 
Ins.  Co.  ■;;.  Kloeber,  31  Gratt.    (Va.)    739. 

Nor  does  the  fact  that  an  inchoate  dower 
interest  is  outstanding  render  the  husband's 
grantee  other  than  the  absolute  owner.  Ohio 
Farmers'  Ins.  Co.  v.  Bevis,  18  Ind.  App.  17, 
46  N.  E.  928. 

78.  Dwelling  House  Ins.  Co.  v.  Dowdall, 
49  111.  App.  33. 

A  mortgagee  of  course  has  not  sole  and  un- 
conditional ownership.  Brown  v.  Gore  Dist. 
Mut.  Ins.  Co.,  10  U.  C.  Q.  B.  353  (although 
he  has  an  insurable  interest  if  it  is  properly 
disclosed)  ;  Gettelman  v.  Commercial  Union 
Assur.  Co.,  97  Wis.  237,  72  N.  W.  627.  But 
an  improper  description  of  interest  vitiates 
the  policy  despite  a  clause  that  the  mort- 
gagee's interest  shall  not  be  invalidated  by 
any  act  of  the  mortgagor.  Graham  v.  Fire- 
man's Ins.  Co.,  87  N.  Y.  69,  41  Am.  Rep.  348 
laffi/rming  9  Daly  341]. 

A  second  mortgagee  cannot  describe  prop- 
erty as  "  his."  Southwick  v.  Atlantic  F.  & 
M.  Ins.  Co.,  133  Mass.  457. 

79.  Yost  V.  Dwelling  House  Ins.  Co.,  179 
Pa.  St.  381,  36  Atl.  317,  57  Am.  St.  Rep.  604; 
Sands  if.  Dwelling  House  Ins.  Co.,  26  Pittsb. 
Leg.  J.  (Pa.)  318. 

80.  Sands  v.  Dwelling  House  Ins.  Co.,  26 
Pittsb.  Leg.  J.  (Pa.)  318. 

81.  Citizens'  F.  Ins.,  etc.,  Co.  v.  Doll,  35 
Md.  89,  6  Am.  Rep.  360;  Mers  v.  Franklin 
Ins.  Co.,  68  Mo.  127;  Mutual  Assur.  Co.  v. 
Mahon,  5  Call  (Va.)  517;  Shaw  v.  St.  Law- 
rence County  Mut.  Ins.  Co.,  11  U.  C.  Q.  B. 
73;  Walroth  v.  St.  Lawrence  County  Mut. 
Ins.  Co.,  10  U.  C.  Q.  B.  525.  Contra,  Fowle 
r.  Springfield  F.  &  M.  Ins.  Co.,  122  Mass.  191, 
23  Am.  Rep.  308;  Lawrence  v.  St.  Marks  F. 
Ins.-  Co.,  43  Barb.  (N.  Y.)  479;  Niblo  v 
North  American  F.  Ins.  Co.,  1  Sandf.  (N.  Y.) 
551.  These  cases  assert  that  a  mere  insurable 
interest  justifies  the  use  of  such  a  term.  He 
is  ma,nifestly  therefore  not  the  "  sole  and  un- 
conditional owner  "  when  the  property  brought 
on  the  premises  is  to  become  that  of  the 
landlord  at  the  end  of  the  term.     Duda   i;. 
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right  to  remove  therefrom  the  insured  structures.''^  The  fact  that  a  lease  is  out- 
standing does  not  render  the  lessor's  interest  other  than  absolute  and  uncondi- 
tional ownership.^ 

(xiii)  Building  on  Leased  Land.  In  the  absence  of  an  inquiry  or  pro- 
vision in  the  policy,  the  insured  need  not  disclose  the  fact  that  the  insured  build- 
ing owned  by  him  stands  upon  leased  ground.^*  However,  it  is  a  frequent 
provision  in  policies  that  under  such  circumstances  the  fact  must  be  disclosed  to 
the  insurer.  A  failure  to  give  such  information  will  under  such  a  policy  avoid 
the  insurance.*^ 

(xiv)  Policies  Payable  "as  Interest  May  Afpeas."  If  a  policy  is 
made  payable  to  a  designated  person  "  as  his  interest  may  appear,"  there  is  no 
necessity  for  a  specific  statement  as  to  the  payee's  interest,  the  policy  amounting 
to  a  waiver  of  such  a  requirement.'*  But  this  does  not  excuse  a  breach  of  con- 
dition as  to  statements  of  title  on  the  part  of  the  insured,  the  payee  not  being 
regarded  as  such,  nor  the  insurer  as  charged  with  notice  of  the  nature  of  the 
payee's  interest.'' 

(xv)  Miscellaneous  Interests.  The  owner  of  all  the  stock  of  a  corpora- 
tion has  such  title  that  he  will  constitute  his  grantee  the  ''  sole,  absolute  and 
unconditional  owner"  of  the  company's  realty ,  but  he  cannot  describe  himself 
as  such.'^  The  existence  of  a  mere  pooling  arrangement  between  competing 
business  interests  does  not  alone  amount  to  a  breach  of  such  provision.**  Where 
the  insured  executes  an  instrument  operating  as  a  deed,  instead  of  operating  as  a 


Home  Ins.  Co.,  20  Pa.  Super.  Ct.  244;  Cuth- 
bertaon  v.  North  Carolina  Home  Ins.  Co.,  96 
N.  C.  480,  2  S.  E.  258. 

82.  Merchants'  Ins.  Co.  v.  Friok,  5  Ohio 
Dee.  (Reprint)  47,  2  Am.  L.  Reo.  336;  Hope 
Mut.  Ins.  Co.  V.  Brolasky,  35  Pa.  St.  282; 
Nichols  V.  Farmers'  Mut.  Ins.  Co.,  18  Fed, 
Cas.  No.  10,242.  In  Stickney  v.  Niagara 
Dist.  Mut.  Ins.  Co.,  23  U.  C.  C.  P.  372,  the 
right  to  remove  a  leasehold  building  did  not 
justify  the  insured  in  stating  that  he  held 
the  premises  in  fee.  And  see  also  Compton 
V.  Mercantile  Ins.  Co.,  27  Grant  Ch.  (U.  C.) 
334. 

83.  Planters'  Mut.  Ins.  Co.  v.  Rowland, 
66  Md.  236,  7  Atl.  257 ;  Alkan  v.  New  Hamp- 
shire Ins.  Co.,  53  Wis.'  136,  10  N.  W.  91; 
Lycoming  F.  Ins.  Co.  v.  Haven,  95  U.  S.  242, 
24  L.  ed.  473 ;  Lancashire  Ins.  Co.  v.  Chap- 
man, 7  Rev.  L§g.  47.  In  Columbia  Ins.  Co.  v. 
Cooper,  50  Pa.  St.  331,  it  was  held  that  there 
was  no  fraud  in  the  insured's  having  failed  to 
show  that  a  small  portion  of  the  property 
insured  belonged  to  a  tenant,  the  insured  hav- 
ing a  landlord's  lien  thereon. 

84.  Fletcher  v.  Commonwealth  Ins.  Co., 
18  Pick.    (Mass.)   419. 

This  statement  is  not  applicable  in  the 
case  of  mutual  companies  which  reserve  a 
lien  on  the  insured  premises.  Kibbe  v.  Ham- 
ilton Mut.  Ins.  Co.,  11  Gray   (Mass.)    163. 

85.  Dwelling  House  Ins.  Co.  v.  Shaner,  52 
111.  App.  326 ;  Ben  Franklin  Ins.  Co.  ■;;.  Weary, 
4  111.  App.  74;  Dowd  v.  American  F.  Ins.  Co.. 
41  Hun  (N.  Y.)  139;  Home  Ins.  Co.  v.  Smith, 
(Tex.  Civ.  App.  1895)  29  S.  W.  264;  Waller 
V.  Northern  Assur.  Co.,  10  Fed.  232,  2  Mc- 
Crary  637. 

In  Maine  by  statute  it  is  a  question  for 
the  jury  whether  such  facts  materially  in- 
creased the  risk.  Atherton  v.  British  Amer- 
ica Assur.  Co.,  91  Me.  289,  39  Atl.  1006. 


A  provision  invalidating  the  policy,  if  the 
building  be  on  "ground  not  owned  by  the 
insured  in  fee  simple,"  is  not  broken  because 
one  of  the  insured  owns  the  land  in  fee  simple, 
while  both  ovni  the  building.  Maseott  v.  First 
Nat.  F.  Ins.  Co.,  69  Vt.  116,  37  Atl.  255. 

A  vendor  of  land  with  the  right  to  remove 
the  buildings  thereon  does  not  come  within 
the  prohibition.  Washington  Mills  Emery 
Mfg.  Co.  V.  Commercial  F.  Ins.  Co.,  13  Fed. 
646. 

Where  the  insured  by  mistake  had  en- 
croached two  feet  on  the  adjacent  lot,  hav- 
ing acted  in  good  faith  and  without  subse- 
quent objection,  it  was  held  that  the  in- 
surer could  not  claim  a  breach  of  condition. 
Haider  v.  St.  Paul  F.  &  M.  Ins.  Co.,  67  Minn. 
514,  70  N.  W.  805.  The  same  case  also  held 
that  such  encroachment  upon  a  public  street 
would  not  justify  a  forfeiture.  But  see 
contra,  Norwich  Union  F.  Ins.  Co.  v.  Le  Bell, 
29  Can.  Sup.  Ct.  470. 

86.  Johnston  v.  Farmers'  F.  Ins.  Co.,  106 
Mich.  96,  64  N.  W.  5 ;  Liverpool,  etc.,  Ins.  Co. 
V.  Davis,  56  Nebr.  084,  77  N.  W.  66 ;  De  Wolf 
V.  Capital  City  Ins.  Co.,  16  Hun  (N.  Y.)  116; 
Rumsey  v.  Phoenix  Ins.  Co.,  1  Fed.  396,  17 
Blatchf.  527. 

87.  Phoenix  Ins.  Co.  v.  Public  Parks  Amuse- 
ment Co.,  63  Ark.  187,  37  S.  W.  959 ;  Lasher 
V.  St.  Joseph  F.  &  M.  Ins.  Co.,  86  N.  Y.  423 
[affirming  18  Hun  98,  57  How.  Pr.  222  (re- 
versing 55  How.  Pr.  324)]. 

88.  Phoenix  Assur.  Co.  v.  Deavenport,  16 
Tex.  Civ.  App.  283,  41  S.  W.  399. 

89.  Syndicate  Ins.  Co.  v.  Bohn,  65  Fed. 
165,  12  C.  C.  A.  531,  27  L.  R.  A.  614.  And 
see  North  British,  etc.,  Ins.  Co.  v.  Bohn,  49 
Nebr.  572,  68  N.  W.  942. 

90.  Buffalo  Elevating  Co.  v.  Prussian  Nat. 
Ins.  Co.,  64  N.  Y.  App.  Div.  182,  71  N.  Y. 
Suppl.  918. 
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will  as  it  was  intended  by  Tiim  to  operate,  he  ceases  to  be  the    "  sole  and 
unconditional  owner."  '^ 

4,  Encumbrances  —  a.  Effect  of.  The  insured  is  under  no  obligation  to  mate 
disclosure  concerning  liens  and  encumbrances  outstanding  against  the  insured 
property  unless  specific  inquiries  in  regard  thereto  are  made  by  the  insurer  or 
demanded  by  the  poliey.^^  An  inquiry  as  to  one  form  of  encumbrance  likewise 
does  not  require  a  disclosure  as  ,to  other  varieties  which  may  exist.''  But  if  the 
applicant  undertakes  to  make  any  representation  concerning  the  presence  or 
absence  of  liens  or  encumbrances,  the  policy  will  be  vitiated  if  false  statements 
are  made.^     Many  eases  also  hold  that  even  though  the  policy  contains  a  state- 


91.  Messelback  v.  Norman,  46  Hun  (N.  Y.) 
414. 

A  deed  without  consideration,  prepared 
without  the  knowledge  of  the  grantee  and  to 
have  effect  on  condition,  does  not  affect  the 
insured's  title.  Franklin  Ins.  Co.  v.  Feist, 
31  Ind.  App.  390,  68  N.  E.  188. 

93.  Iowa. —  Jamison  f.  State  Ins.  Co.,  85 
Iowa  229,  52  N.  W.  185. 

Kentucky. —  Fireman's  Fund  Ins.  Co.  i). 
Meschendorf,   14  Ky.  L.  Eep.   757. 

Maine. — -Buck  v.  Phoenix  Ins.  Co.,  76  Me. 
586. 

Michigan. —  Guest  v.  New  Hampshire  F. 
Ins.  Co.,  66  Mich.  98,  33  N.  W.  31. 

'New  York. —  Huff  ».  Jewett,  20  Misc.  35, 
44  N.  Y.  Suppl.  311. 

Pennsylvania. —  Dwelling-House  Ins.  Co.  v. 
Hoffman,  125  Pa.  St.  626,  18  Atl.  397;  Niag- 
ara F.  Ins.  Co.  V.  Miller,  120  Pa.  St.  504,  14 
Atl.  385,  6  Am.  St.  Eep.  726.  Contra, 
Smith  V.  Columbia  Ins.  Co.,  17  Pa.  St.  253, 
55  Am.  Dec.  546. 

Virginia. —  Wytheville  Ins.  Co.  v.  Stultz, 
87  Va.  629,  13  S.  E.  77;  West  Rockingham 
Mut.  F.  Ins.  Co.  V.  Sheets,  26  Gratt.  854. 

United  States. —  Pennsylvania  P.  Ins.  Co. 
V.  Hughes,  108  Fed.  497,  47  C.  C.  A.  459. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  636; 
and  cases  cited  supra,  p.  679,  note  47  et  seq. 

A  South  Dakota  statute  to  this  effect  has 
been  declared  not  applicable  to  chattel  mort- 
gages. Harding  v.  Norwich  Union  F.  Ins. 
Soc,  10  S.  D.  64,  71  N.  W.  755. 

If  thei  statements  of  the  application  are 
true  when  made,  the  insurer  assumes  the  risk 
of  a  change  in  the  condition  of  the  property 
or  conditions,  in  the  interim  prior  to  the 
granting  of  the  policy.  Day  v.  Hawkeye  Ins. 
Co.,  72  Iowa  597,  34  N.  W.  435 ;  Fourdrinier 
V.  Hartford  F.  Ins.  Co.,  15  U.  0.  C.  P.  403; 
Wvld  r.  London,  etc.,  Ins.  Co.,  33  U.  C.  Q.  B. 
284. 

A  mortgage  or  lien  does  not  make  the  in- 
sured's title  other  than  "  sole  and  uncondi- 
tional ownership."  American  Artistic  Gold 
Stamping  Co.  v.  Glens  Falls  Ins.  Co.,  1 
Misc.  (N.  Y.)  114,  20  N.  Y.  Suppl.  646. 
See  also  supra,  XII,  B,  3,  b,  (vi). 

93.  Phoenix  Ins.  Co.  v.  Coomes,  20  S.  W. 
900,  14  Ky.  L.  Rep.  603. 

94.  Connecticut. —  Warner  v.  Middlesex 
Mut.  Assur.  Co.,  21   Conn.  444. 

Indiana. —  Indiana  Ins.  Co.  v.  Brehm,  88 
Ind.  578. 

Kentucky. —  Security  Ins.  Co.  v.  Bronger, 
6  Bush  146.    But  compare  Manchester  Assur. 
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Co.  V.  Dowell,  80  S.  W.  207,  25  Ky.  L.  Eep. 
2240,  decided  under  Ky.  St.  (1903)  §  639, 
holding  that  a  false  statement  in  the  applica- 
tion that  there  was  no  mortgage,  made  at  the 
direction  of  the  soliciting  agent,  who  said  that 
it  was  the  proper  answer  in  view  of  the  small- 
ness  of  the  encumbrance,  would  not  prevent 
the  recovery,  in  the  absence  of  fraudulent 
intention. 

Maine. —  Richardson  v.  Maine  Ins.  Co.,  46 
Me.  394,  74  Am.  Dec.  459;  Battles  v.  York 
County  Mut.  F.  Ins.  Co.,  41  Me.  208. 

Maryland. —  Beck  v.  Hibernia  Ins.  Co.,  44 
Md.  95. 

Massachusetts. —  Murphy  v.  People's  Equi- 
table Mut.  F.  Ins.  Co.,  7  Allen  239;  Draper 
V.  Charter  Oak  F.  Ins.  Co.,  2  Allen  569 ;  Fries- 
muth  V.  Agawam  Mut.  F.  Ins.  Co.,  10  Cush. 
587;  Davenport  v.  New  England  Mut.  F. 
Ins.  Co.,  6  Cush.  340. 

Missouri. —  Lama  v.  Dwelling  House  Ins. 
Co.,  51  Mo.  App.  447. 

Nebraska. —  Seal  v.  Farmers',  etc.,  Ins.  Co., 
59  Nebr.  253,  80  N.  W.  807. 

New  Hampshire. —  Gahagan  v.  Union  Mut. 
Ins.  Co.,  43  N.  H.  176;  Patten  v.  Merchants', 
etc.,  Mut.  F.  Ins.  Co.,  38  N.  H.  338. 

New  York. —  Smith  v.  Empire  Ins.  Co.,  25 
Barb.  497. 

North  Carolina. —  Hayes  v.  U.  S.  Fire  Ins. 
Co.,  132  N.  C.  702,  44  S.  E.  404. 

Ohio. —  Byers  v.  Farmers'  Ins.  Co.,  35  Ohio 
St.   606,   35  Am.   Rep.   623. 

Pennsylvania. —  Pennsylvania  Ins.  Co.  v. 
Gottsman,  48  Pa.  St.  151. 

Texas. —  Queen  Ins.  Co.  r.  May,  (Civ.  App. 
1896)  35  S.  W.  829. 

Virginia. —  Southern  Mut.  Ins.  Co.  v.  Yates, 
28  Gratt.  585. 

Wisconsin. —  O'Brien  v.  Home  Ins.  Co.,  79 
Wis.  399,  48  N.  W.  714;  Ryan  v.  Springfield 
F.  &  M.  Ins.  Co.,  46  Wis.  671,  1  N.  W.  426. 

Canada. —  Marshall  v.  Times  F.  Ins.  Co., 
9  N.  Brunsw.  618;  Wilby  v.  Standard  Ins. 
Co.,  3  Ont.  115;  Bleakley  v.  Niagara  Dist. 
Mut.  Ins.  Co.,  16  Grant  Ch.  (U.  C.)  198; 
Johnstone  v.  Niagara  Dist.  Mut.  Ins.  Co.,  13 
U.  C.  C.  P.  331 ;  Muma  v.  Niagara  Dist.  Mut. 
Ins.  Co.,  22  U.  C.  Q.  B.  214. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  636 
et  seq. 

Extent  and  limits  of  rule. —  This  is  true 
irrespeeUve  of  intent.  Towne  v.  Fitchburg 
Mut.  F.  Ins.  Co.,  7  Allen  (Mass.)  51.  Failure 
to  answer  a  question  in  an  application  has 
been  held  not  to  amount  to  a  concealment. 
Parker  v.  Otsego  County  Farmers'  Co-opera- 
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ment  that  the  insurance  is  to  be  void  unless  all  matters  material  to  the  risk  are 
disclosed  or  if  the  property  be  encumbered,  still  the  mere  acceptance  of  such 
a  policy  does  not  amount  to  a  representation  and  a  failure  to  disclose  an  encum- 
brance is  immaterial.^'  But  the  current  of  authority  asserts  that  the  policy 
stands  avoided  if  there  be  an  encumbrance  not  disclosed  and  the  policy  contains 
an^  express  condition  or  requirement  of  disclosure.'* 


tive  F.  Ins.  Co.,  168  N.  Y.  655,  61  N.  E.  1132 
[.affirming  47  N.  Y.  App.  Div.  204,  62  N.  Y. 
Suppl.  199].  Where  the  insured  drew  a 
line  with  his  pen  through  a  question  as  to 
encumbrances  it  was  held  in  Jersey  City  Ins. 
Co.  V.  Carson,  44  N.  J.  L.  210,  that  he  made 
no  representation  that  there  was  no  encum- 
brance, but  simply  failed  to  answer  the  ques- 
tion and  the  policy  was  valid,  although  a 
mortgage  existed.  A  condition  avoiding  a 
policy  if  foreclosure  proceedings  be  com- 
menced does  not  refer  to  proceedings  pending 
when  the  policy  was  written.  Cooledge  v. 
Continental  Ins.  Co.,  67  Vt.  14,  30  Atl.  798. 
Although  the  immateriality  of  the  false  state- 
ment, if  it  be  a  warranty,  is  not  important, 
statutes  frequently  change  the  rule.  Phenix 
Ins.  Co.  V.  Fulton,  80  Ga.  224,  4  S.  E.  866; 
Fox  V.  Phenix  P.  Ins.  Co.,  52  Me.  333.  And 
in  Kentucky  the  encumbrance  must  leave  the 
insurable  interest  in  excess  of  the  amount 
of  the  policy.  Phoenix  Ins.  Co.  v.  Coomes,  13 
Ky.  L.  Rep.  238,  20  S.  W.  900,  14  Ky.  L. 
Eep.  603;  Springfield  F.  &  M.  Ins.  Co.  v. 
Phillips,  16  Ky.  L.  Rep.  352;  Southern  Cali- 
fornia Ins.  Co.  V.  Lucas,  15  Ky.  L.  Rep.  574. 
Concealment  generally  see  supra,  XII,  A,  2,  b. 

Renewals. —  A  renewal  is  presumed  to  be 
issued  on  the  basis  of  the  original  representa- 
tion and  is  vitiated  if  this  be  then  imtrue. 
Long  V.  Phoenix  Ins.  Co.,  34  N.  Brunsw.  223; 
Martin  v.  Home  Ins.  Co.,  20  U.  C.  C.  P.  447. 
But  a  renewal  policy  is  not  vitiated  be- 
cause the  original  representation  was  false, 
if  there  has  been  such  a  change  of  facts  that 
it  is  true  at  the  date  of  renewal.  Chapman 
V.  Gore  Dist.  Mut.  Ins.  Co.,  26  U.  C.'C.  P.  89. 
See  also  Bowlus  v.  Phenix  Ins.  Co.,  133  Ind. 
106,  32  N.  E.  319,  20  L.  R.  A.  400. 

Inaccuracy  or  mistake. —  A  mere  inaccu- 
racy of  statement,  particularly  when  it  ap- 
pears that  the  insured  did  not  consider  it 
necessary  to  answer  accurately,  has  been  held 
not  to  avoid  a  policy.  Eddy  v.  Hawkeve 
Ins.  Co.,  70  Iowa  472,  30  N.  W.  808,  59  Am. 
Rep.  444;  Home  Ins.  Co.  v.  Koob,  113  Ky. 
360,  68  S.  W.  453,  24  Ky.  L.  Rep.  223,  101 
Am.  St.  Rep.  354,  58  L.  R.  A.  58;  Titus  v. 
Glens  Falls  Ins.  Co.,  81  N.  Y.  410,  8  Abb. 
N.  Cas.  315;  McNamara  v.  Dakota  F.  &  M. 
Ins.  Co.,  1  S.  D.  342,  47  N.  W.  288;  Davis 
V.  Pioneer  Furniture  Co.,  102  Wis.  394,  78 
N.  W.  596 ;  Johnston  v.  Northwestern  Live- 
Stock  Ins.  Co.,  94  \yis.  117,  68  N.  W.  868. 
Contra,  Jacobs  v.  Eagle  Mut.  F.  Ins.  Co.,  7 
Allen  (Mass.)  132;  Abbott  v.  Shawmut  Mut. 
P.  Ins.  Co.,  3  Allen  (Mass.)  213.  But  if 
such  inaccuracy  substantially  misrepresents 
the  true  fact,  that  it  was  inserted  by  mistake 
or  not  intended  to  be  accurate  will  not  pre- 
vent a  forfeiture.  Glade  v.  Germania  F.  Ins. 
Co.,  56  Iowa  400,  9  N.  W.  320;  Falls  v.  Con- 


way Mut.  F.  Ins.  Co.,  7  Allen  (Mass.)  46; 
Hayward  v.  New  England  Mut.  F.  Ins.  Co., 
10  Cush.  (Mass.)  444;  Crook  v.  Phoenix  Ins. 
Co.,  38  Mo.  App.  582;  Smith  v.  Agricultural 
Ins.  Co.,  118  N.  Y.  518,  23  N.  E.  883;  Johns- 
ton -!/■.  Northwestern  Live  Stock  Ins.  Co.,  107 
Wis.  337,  83  N.  W.  641.  A  false  representa- 
tion induced  by  mistake  was  held  not  to 
aflfect  the  policy  in  Crittenden  v.  Springfield 
F.  &  M.  Ins.  Co.,  85  Iowa  652,  52  N.  W.  548, 
39  Am.  St.  Rep.  321 ;  Farmers'  F.  Ins.  Co.  v. 
Johnston,  113  Mich.  426,  71  N.  W.  1074; 
Columbia  Ins.  Co.  v.  Cooper,  50  Pa.  St.  331. 

95.  Georgia. —  Hartford  City  F.  Ins.  Co. 
V.   Carrugi,  41  Ga.  660. 

Michigan. —  O'Brien  v.  Ohio  Ins.  Co.,  52 
Mich.  131,  17  N.  W.  726. 

Missouri. —  See  Boulware  v.  Farmers',  etc., 
Co-Operative  Ins.  Co.,  77  Mo.  App.  639. 

Nebraska. —  Seal  v.  Farmers',  etc.,  Ins.  Co., 
59  Nebr.  253,  80  N.  W.  807;  Slobodisky  v. 
Phenix  Ins.  Co.,  53  Nebr.  816,  74  N.  W.  270; 
Phenix  Ins.  Co.  v.  Fuller,  53  Nebr.  811,  74 
N.  W.  269,  68  Am.  St.  Rep.  637,  40  L.  R.  A. 
408;  Hanover  F.  Ins.  Co.  v.  Bohn,  48  Nebr. 
743,  67  N.  W.  774;  Insurance  Co.  of  North 
America  v.  Bachler,  44  Nebr.  549,  62  N.  W. 
911. 

Oregon. —  Arthur  v.  Palatine  Ins.  Co.,  35 
Oreg.  27,  57  Pac.  62,  76  Am.  St.  Rep.  450. 

Tennessee. —  Delahay  v.  Memphis  Ins.  Co., 
8  Humphr.  684. 

Texas. —  Liverpool,  etc.,  Ins.  Co.  v.  Ricker, 
10  Tex.  Civ.  App.  264,  31  S.  W.  248. 

Virginia. —  Morotock  Ins.  Co.  v.  Rodefer, 
92  Va.  747,  24  S.  E.  393,  53  Am.  St.  Rep. 
846;  Wooddy  v.  Old  Dominion  Ins.  Co.,  31 
Gratt.  362,  31  Am.  Rep.  732. 

West  Virginia. —  Quarrier  v.  Peabody  Ins. 
Co.,  10  W.  Va.  507,  27  Am.  Rep.  582. 

See  28  Cent.  Dig.  tit.  "  Insurance,'-'  §  636 
et  seq. 

Such  is  the  rule  by  virtue  of  statutes  in 
some  jurisdictions.  See  Light  v.  Greenwich 
Ins.  Co.,  105  Tenn.  480,  58  S.  W.  851. 

96.  Illinois. —  Dwelling  House  Ins.  Co.  v. 
Shaner,  52  111.  App.  326. 

Indiana. —  Indiana  Ins.  Co.  v.  Pringle,  21 
Ind.  App.  559,  52  N.  E.  821. 

Iowa. —  Baldwin  v.  German  Ins.  Co.,  105 
Iowa  379,  75  N.  W.  326. 

Maine. —  Gould  v.  York  County  Mut.  F. 
Ins.  Co.,  47  Me.  403,  74  Am.  Dec.  494. 

Massachusetts. —  Pitchburg  Sav.  Bank  v. 
Amazon  Ins.  Co.,  125  Mass.  431 ;  Bowditch 
Mut.  F.  Ins.  Co.  V.  Winslow,  3  Gray  415. 

Minnesota. —  Devil's  Lake  First  Nat.  Bank 
V.  American  Cent.  Ins.  Co.,  58  Minn.  492,  60 
N.  W.  345. 

Mississippi. —  Lester  v.  Mississippi  Home 
Ins.  Co.,  (1895)   19  So.  99. 

Missouri. —  Loehner  v.  Home  Mut.  Ins.  Co., 
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b.  What  Constitutes  an  Encumbrance  —  (i)  Mortoaqe.  An  unrecorded 
mortgage  is  an  encumbrance  within  the  meaning  of  a  policy,  although  any  lien 
acquired  by  the  policy  would  have  precedence  over  it."  But  a  mortgage  not 
delivered  or  delivered  without  authority  is  not.''  Nor  is  a  mortgage  appearing 
of  record,  but  as  a  matter  of  fact  paid  and  discharged.'' 

(ii)  Vendor^ s  Lien.  It  has  been  stated  that  a  vendor's  lien  is  not  such  an 
encumbrance  as  is  contemplated  by  an  inquiry  as  to  encumbrances,'  but  the  con- 
trary would  seem  to  be  true.^ 

(m)  Tax  Liens.  A  tax  lien  has  been  said  not  to  amount  to  a  prohibited 
encumbrance,  the  condition  being  held  to  refer  only  to  encumbrances  created  by 
the  act  or  consent  of  the  parties.* 

(iv)  Judgments.  The  cases  conflict  as  to  whether  a  judgment  in  jpersonamr 
is  a  prohibited  encumbrance.* 

(v)  Levy  of  Attachment  or  Execution.    It  has  been  held  that  the  levy 


17  Mo.  247;  Cagle  v.  Chillicothe  Town  Mut. 
F.  Ins.  Co.,  78  Mo.  App.  215. 

Ohio. —  Hickey  v.  Dwelling  House  Ins.  Co., 
20  Ohio  Cir.  Ct.  385,  11  Ohio  Cir.  Deo.  135. 

Pennsylvania. —  Pennsylvania  Ins.  Co.  v. 
Gottsman,  48  Pa.  St.  151;  Slope  Mine  Coal 
Co.  V.  Quaker  City  Mut.  P.  Ins.  Co.,  13  Pa. 
Super.  Ct.  626. 

South  Dakota. —  Peet  v.  Dakota  F.  &  M. 
Ins.  Co.,  7  S.  D.  410,  64  N.  W.  206. 

Texas. —  Curlee  v.  Texas  Home  F.  Ins.  Co., 
31  Tex.  Civ.  App.  471,  73  S.  W.  831,  986; 
Guinn  v.  Phcenix  Ins.  Co.,  (Tex.  Civ.  App. 
1893)   31  S.  W.  566. 

Wisconsin. — Wilcox  v.  Continental  Ins.  Co., 
85  Wis.  193,  55  N.  W.  188.  But  see  Vankirk 
V.  Citizens'  Ins.  Co.,  79  Wis.  627,  48  N.  W. 
798. 

Canada. —  McKay  v.  Glasgow,  etc.,  Ins.  Co., 
4  Montreal  Super.  Ct.  124,  32  L.  C.  Jur. 
125. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  636 
et  seq. 

But  even  here  the  amount  of  encumhrance 
need  not  he  disclosed  unless  called  for,  and 
the  statement  that  there  is  an  encumbrance 
is  sufficient  to  prevent  a  forfeiture.  Bersche 
V.  St.  Louis  Mut.  F.  &  M.  Ins.  Co.,  31  Mo. 
555. 

The  rule  is  applicable  to  chattel  mortgages 
as  well  as  real.  Crikelair  v.  Citizens'  Ins. 
Co.,  168  111.  309,  48  N.  E.  167,  61  Am.  St. 
Rep.  119  [affirming  68  111.  App.  637] ;  Shaffer 
v.  Milwaukee  Mechanics'  Ins.  Co.,  17  Ind. 
App.  204,  46  N.  B.  557 ;  Fitzgerald  v.  Atlanta 
Home  Ins.  Co.,  61  N.  Y.  App.  Div.  350,  70 
N.  Y.  Suppl.  552;  Insurance  Co.  of  North 
America  v.  Wicker,  93  Tex.  390,  55  S.  W. 
740  [affirming  (Civ.  App.  1899)  54  S.  W. 
300].  But  a  vendor's  lien  cannot  be  regarded 
as  equivalent  to  a  chattel  mortgage  when  that 
alone  is  prohibited  by  the  policy.  Pennsyl- 
vania F.  Ins.  Co.  V.  Hughes,  108  Fed.  497,  47 
C.  C.  A.  459. 

97.  Packard  v.  Agawam  Mut.  F.  Ins.  Co., 
2  Gray  (Mass.)  334;  Hutchins  v.  Cleveland 
Mut.  Ins.  Co.,  11  Ohio  St.  477. 

98.  Phcenix  Ins.  Co.  v.  Overman,  21  Ind. 
App.  516,  52  N.  E.  771;  Fitchner  v.  Fidelity 
Mut.  F.  Assoc,  103  Iowa  276,  72  N.  W.  530; 
Clifton  Coal  Co.  v.  Scottish  Union,  etc.,  Ins. 
Co.,  102  Iowa  300,  71  N.  W.  433;  Forward 

[XII,  B.  4,  b.  (l)] 


V.   Continental  Ins.   Co.,   142  N.  Y.   382,  37 
N.  E.  615,  25  L.  R.  A.  637. 

99.  Laird  v.  Littlefield,  164  N.  Y.  597,  58 
N.  E.  1089  iafp/rming  34  N.  Y.  App.  Div.  43, 
53  N.  Y.  Suppl.  1082];  Merrill  v.  Agricul- 
tural Ins.  Co.,  73  N.  Y.  452,  29  Am.  Rep. 
184;  Smith  v.  Niagara  F.  Ins.  Co.,  60  Vt. 
682,  15  Atl.  353,  6  Am.  St.  Rep.  144,  1 
L.  R.  A.  216;  Hawkes  v.  Dodge  County  Mut. 
Ins.  Co.,  11  Wis.  188.  And  see  Continental 
Ins.  Co.  V.  Vanlue,  126  Ind.  410,  26  N.  E. 
119,  10  L.  R.  A.  843;  Lang  v.  Hawkeye  Ins. 
Co.,  74  Iowa  673,  39  N.  W.  86.  Thus  a  mort- 
gage is  an  encumbrance  only  as  to  the  amount 
unpaid  and  not  to  the  extent  of  the  original 
indebtedness.  Dougherty  v.  German-Ameri- 
can Ins.  Co.,  67  Mo.  App.  526.  Nor  is  an 
outstanding  mortgage  an  encumbrance  if  the 
mortgagee  is  estopped  to  assert  it.  Brennen 
V.  Connecticut  F.  Ins.  Co.,  99  Mo.  App.  718, 
74  S.  W.  406.  That  a  portion  of  the  debt 
has  been  assumed  by  another  or  that  there 
exists  a  set-ofif  against  the  mortgagee  may  be 
shown  to  prove  the  correctness  of  the  amount 
of  the  encumbrance  asserted.  Mutual  Mill 
Ins.  Co.  V.  Gordon,  121  111.  366,  12  N.  E. 
747  [affirming  20  111.  App.  559]  ;  Ring  v. 
Windsor  County  Mut.  Ins.  Co.,  54  Vt. 
434. 

1.  Dohn  V.  Farmers'  Joint-Stock  Ins.  Co., 
5  Lans.    (N.   Y.)    275. 

2.  See  Liverpool,  etc.,  Ins.  Co.  v.  Ricker, 
10  Tex.  Civ.  App.  264,  31  S.  W.  248;  Mason 
V.  Agricultural  Mut.  Assur.  Assoc,  18  U.  C. 
C.  P.  19. 

The  fact  that  the  purchase-price  is  unpaid 
is  immaterial  if  no  lien  is  reserved.  O'Neill 
V.  Ottawa  Agricultural  Ins.  Co.,  30  U.  C. 
C.  P.  151. 

3.  Alkan  v.  New  Hampshire  Ins.  Co.,  53 
Wis.  136,  10  N.  W.  91;  Hosford  v.  Hartford 
F.  Ins.  Co.,  127  U.  S.  404,  8  S.  Ct.  1202,  32 
L.  ed.  198. 

But  where  the  property  was  sold  for  taxes, 
an  encumbrance  was  held  to  have  been  cre- 
ated. Wilbur  V.  Bowditch  Mut.  F.  Ins.  Co., 
lOCush.  (Mass.)  446. 

4.  Held  prohibited  see  Capital  City  Ins. 
Co.  V.  Autrey,  105  Ala.  269,  17  So.  326,  53 
Am.  St.  Rep.  121 ;  Leonard  v.  American  Ins. 
Co.,  97  Ind.  299. 

Held  not  prohibited  see  Georgia  Home  Ins. 
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of  an  attachment^  or  of  an  execution '  on  insured  property  is  an  encumbrance 
which  must  be  disclosed  when  encumbrances  are  inquired  about.  But  not  so  if 
the  seizure  was  illegal  and  hence  did  not  constitute  a  true  lien.' 

(vi)  Miscellaneous.  A  mechanic's  lien  is  an  encumbrance  which  must  be 
disclosed  under  the  encumbrance  clause  of  a  policy.^  But  a  landlord's  lien  is  not.' 
Nor  is  a  lease  of  a  store  an  encumbrance  on  merchandise  therein.^"  A  bond  to 
convey  land  is  not  a  prohibited  encumbrance  after  the  time  has  expired  for  com- 
pletion of  the  contract  and  the  purchase-price  is  unpaid."  Nor  is  any  lien  which 
is  no  longer  enforceable.''  A  charge  on  land  to  pay  an  annuity  is  an  encum- 
brance.'* Liens  against  one  member  of  a  partnership  do  not  constitute  a  breach 
of  the  condition  of  a  policy  taken  out  by  the  firm." 

6.  Other  Insurance  —  a.  Effect  of.  The  modern  policy  provides  that  it  shall 
be  void  if  the  insured  "  now  has  or  shall  hereafter  make  or  procure  any  other  con- 
tract of  insurance,  whether  valid  or  not,  on  property  covered  in  whole  or  in  part 
by  this  policy."  When  this  customary  condition  against  further  insurance  is  found, 
avoidance  takes  place  even  though  the  insured  forgot  to  disclose  such  insurance 
or  was  unaware  of  its  existence,  if  there  actually  is  other  insurance  on  the  prop- 
erty,'' for  the  provision  is  regarded  as  reasonable  and  valid,'*  and  it  is  immaterial 


Co.  V.  Schild,  73  Miss.  128,  19  So.  94;  Somer- 
set Ins.  Co.  V.  McAnally,  46  Pa.  St.  41. 

5.  Home  Ins.  Co.  v.  Allen,  13  Ky.  L.  Eep. 
95. 

6.  Pennsylvania  Ins.  Co.  v.  Gottsman,  48 
Pa.  St.  151. 

7.  Eedmon  v.  Phoenix  F.  Ins.  Co.,  51  Wis. 
293,  8  N.  W.  226,  37  Am.  Kep.  830;  Runkle 
V.  Citizens'  Ins.  Co.,  6  Fed.  143. 

8.  Redmon  v.  Phtenix  F.  Ins.  Co.,  51  Wis. 
293,  8  N.  W.  226,  37  Am.  Rep.  830. 

9.  Caplis  V.  American  F.  Ins.  Co.,  60  Minn. 
376,  62  N.  W.  440,  51  Am.  St.  Rep.  535. 

10.  Read  v.  State  Ins.  Co.,  103  Iowa  307, 
72  N.  W.  665,  64  Am.  St.  Rep.  180. 

11.  Newhall  f.  Union  Mut.  F.  Ins.  Co., 
52  Me.  180. 

12.  Jackson  v.'  Farmers'  Mut.  F.  Ins.  Co., 
5  Gray  (Mass.)  52.  See  also  supra,  XII, 
B,  4,  b,  (I). 

13.  Renninger  v.  Dwelling  House  Ins.  Co., 
168  Pa.  St.  350,  31  Atl.  1083.  Contra,  Red- 
dick  V.  Saugeen  Mut.  F.  Ins.  Co.,  15  Ont. 
App.  363.  But  not  so  if  there  is  merely  an 
agreement  to  pay  an  annuity  in  considera- 
tion of  a  conveyance  of  the  property  to  the 
insured.  Mason  v.  Agricultural  Mut.  Assur. 
Assoc,  18  U.  C.  C.  P.  19.  Quwre  as  to 
whether  an  outstanding  dower  interest  is  an 
"  encumbrance."  Ohio  Farmers'  Ins.  Co.  v. 
Britton,  31  Ohio  St.  488. 

14.  Miller  v.  Germania  F.  Ins.  Co.,  13 
Phila.    (Pa.)   551. 

But  a  mortgage  by  one  of  two  joint  —  as 
distinct  from  partnership  —  owners  on  his  in- 
terest is  an  encumbrance.  Denver  Tp.  Mut. 
F.  Ins.  Co.  V.  Resor,  95  111.  App.  197;  Niles 
«.  Farmers'  Mut.  F.  Ins.  Co.,  119  Mich.  252, 
77  N.  W.  933. 

15.  Phoenix  Ins.  Co.  v.  Copeland,  86  Ala. 
551,  6  So.  143,  4  L.  R.  A.  848;  Zinck  v. 
Phoenix  Ins.  Co.,  60  Iowa  266,  14  N.  W.  792; 
Gee  V.  Cheshire  County  Mut.  F.  Ins.  Co.,  55 
N.  H.  65,  20  Am.  Rep.  171;  Dickson  v.  Pro- 
vincial Ins.  Co.,  24  U.  C.  C.  P.  157 ;  McDonell 
V.  Beacon  F.,  etc.,  Assur.  Co.,  7  U.  C.  C.  P. 
308.     The   contrary  was  held  in  Rowley  v. 


Empire  Ins.  Co.,  36  N.  Y.  550,  4  Abb.  Dec. 
131,  3  Keyes  557,  3  Transcr.  App.  285.  And 
see  Sibley  v.  Prescott  Ins.  Co.,  57  Mich.  14, 
23  N.  W.  473. 

It  is  immaterial  that  insured  was  not  spe- 
cifically examined  as  to  whether  other  insur- 
ance existed.  Wilcox  v.  Continental  Ins.  Co., 
85  Wis.  193,  55  N.  W.  188. 

A  fraudulent  representation  that  outstand- 
ing insurance  is  less  than  it  really  is  avoids 
the  policy.  Armour  v.  Transatlantic  F.  Ins. 
Co.,  47  N.  Y.  Super.  Ct.  352. 

The  rule  does  not  apply  to  the  case  of  prior 
but  forgotten  insurance  in  defendant  com- 
pany. Bridgewater  Iron  Co.  v.  Enterprise 
Ins.  Co.,  134  Mass.  433. 

While  an  insured  need  not  mention  another 
pending  application,  he  violates  the  condition 
if  such  application  be  accepted  and  ratified 
by  him.  Cutler  v.  Royal  Ins.  Co.,  70  Conn. 
566,  40  Atl.  529,  41  L.  R.  A.  159. 

If  the  insured  gives  notice  of  other  insur- 
ance, his  policy  is  not  vitiated  by  the  fact 
that  he  subsequently  changes  one  of  the  poli- 
cies over  to  another  company.  Moore  v.  Citi- 
zens F.  Ins.  Co.,  14  Ont.  App.  582;  Parsons 
V.  Standard  Ins.  Co.,  43  U.  C.  Q.  B.  603,  4  Ont. 
App.  326  [affirmed  in  5  Can.  Sup.  Ct.  233] . 

16.  Connecticut. —  Brown  v.  Hartford  Ins. 
Co.,  3  Day  58. 

Louisiana. —  Leavitt  v.  Western  M.  &  F. 
Ins.  Co.,  7  Rob.  351. 

Maine. —  Bigelow  v.  Granite  State  F.  Ins. 
Co.,  94  Me.  39,  46  Atl.  808. 

Missouri. —  Dolan  v.  Missouri  Town  Mut. 
F.  Ins.  Co.,  88  Mo.  App.  666. 

Pennsylvania. —  Stacey  v.  Franklin  F.  Ins. 
Co.,  2  Watts  &  S.  506;  Sitler  v.  Spring  Gar- 
den Mut.  F.  Ins.  Co.,  14  York  Leg.  Rec.  158. 

Texas. —  Guinn  v.  Phoenix  Ins.  Co.,  (Tex. 
Civ.  App.  1893)  31  S.  W.  566;  East  Texas  F. 
Ins.  Co.  V.  Flippen,  4  Tex.  Civ.  App.  576,  23 
S.  W.  550. 

Canada. —  Shannon  v.  Gore  Dist.  Mut.  F. 
Ins.  Co.,  2  Ont.  App.  396;  Pharand  v.  Lan- 
cashire Ins.  Co.,  18  Quebec  Super.  Ct.  35. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  660. 
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that  the  property  is  not  over  insured."  Nor  can  the  insured  protect  himself  by 
canceling  the  prior  policy  if  the  condition  is  once  broken.^'  Nor  does  its  expira- 
tion revive  the  subsequent  policy."  In  Illinois,  however,  it  has  been  lield  that 
the  policy  takes  life  v?hen  the  prior  insurance  expires  or  is  canceled.^  It  has 
also  been  held  that  an  overstatement  of  existing  insurance  under  an  express 
warranty  will  likewise  vitiate  the  policy.'*^  In  the  absence  of  a  provision  requir- 
ing an  insertion  of  the  amount  of  outstanding  insurance  in  the  policy,  a  verbal 
statement  thereof  is  sufBcient.^  And  even  where  the  policy  requires  a  disclosure 
of  other  outstanding  insurance  to  appear  in  the  policy,  while  some  few  cases 
assert  that  a  verbal  notice  to  the  insurer  is  insufficient,^  the  great  burden  of 
adjudication  in  other  fields  of  insurance  is  that  the  knowledge  of  the  insurer  is 
sufficient  without  indorsement,  at  least  as  to  all  matters  arising  contemporane- 
ously with  the  issuance  of  the  policy.^ 

b.  What  Constitutes  Additional  Insurance  —  (i)  Interest  Insured.  To  be 
insurance  of  the  sort  proliibited  the  prior  policy  must  have  been  insurance  upon 
the  same  subject-matter,^^  and  upon  the  same  interest  therein.^^  The  subject- 
matter  of  the  two  policies  need  not,  however,  be  identical,^  for  a  policy  insuring 
the  property  in  question  along  with  other  property  is  a  breach  of  the  condition.^ 


The  rule  is  the  same  in  mutual  companies 
if  the  charter  forbids  other  insurance. 
Blanchard  v.  Atlantic  Mut.  F.  Ins.  Co.,  33 
N.  H.  9.  And  see  Illinois  Mut.  F.  Ins.  Co.  v. 
O'Neile,  13  111.  89.  .  But  insured  need  give 
only  such  details  as  the  charter  requires. 
McMahon  c.  Portsmouth  Mut.  F.  Ins.  Co., 
22  N.  H.  15. 

Permission  for  further  insurance. —  A  spe- 
cial permission  indorsed  on  the  policy  to 
carry  further  insurance  applies  to  prior  as 
well  as  to  subsequent  policies,  so  that  no  for- 
feiture takes  place,  although  prior  existing  in- 
surance was  not  disclosed.  Frederick  County 
Mut.  F.  Ins.  Co.  V.  Deford,  38  Md.  404 ;  Blake 
V.  Exchange  Mut.  Ins.  Co.,  12  Gray  (Mass.) 
265;  Kimball  v.  Howard  F.  Ins.  Co.,  8  Gray 
(Mass.)    33. 

17.  Barrett  v.  Union  Mut.  F.  Ins.  Co.,  7 
Cush.    (Mass.)    175. 

18.  Reed  v.  Equitable  F.  &  M.  Ins.  Co.,  17 
E.  I.  785,  24  Atl.  833,  18  L.  K.  A.  496. 

But  if  the  condition  be  not  broken,  that  is, 
if  the  outstanding  insurance  is  disclosed,  and 
it  is  agreed  that  it  shall  be  canceled,  the 
subsequent  policy  is  valid  when  cancellation 
takes  place.  Continental  Ins.  Co.  v.  Horton, 
28  Mich.  173;  Hadley  v.  New  Hampshire  F. 
Ins.  Co.,  55  N.  H.  110;  Atlantic  Ins.  Co.  v. 
Goodall,  35  N.  H.  328;  Atlantic  Mut.  F. 
Ins.  Co.  V.  Goodall,  29  N.  H.  182;  Train 
V.  Holland  Purchase  Ins.  Co.,  62  N.  Y.  598. 

But  if  no  cancellation  is  had,  there  is  a 
breach  of  the  condition  and  the  latter  policy 
stands  avoided.  Zimmerman  v.  Home  Ins. 
Co.,  77  Iowa  685,  42  N.  W.  462. 

19.  Gardner  v.  Standard  Ins.  Co.,  58  Mo. 
App.  611. 

20.  Germania  F.  Ins.  Co.  v.  Klewer,  129 
HI.  599,  22  N.  E.  489 ;  New  England  F.  &  M. 
Ins.  Co.  V.  Schettler,  38  111.  166. 

If  the  prior  insurance  has  lapsed  before 
the  policy  issues  the  latter  is  not  forfeited. 
German  Ins.  Co.  v.  Hayden,  21  Colo.  127,  40 
Pae.  453,  52  Am.  St.  Rep.  206. 

21.  Armour  v.  Transatlantic  F.  Ins.  Co., 
90  N.  Y.  450  [affirming  47  N.  Y.  Super.  Ct. 
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352];  Bancroft  v.  Heath,  5  Com.  Cas.  110. 
And  see  New  Jersey  Rubber  Co.  v.  Commer- 
cial Union  Assur.  Co.  of  London,  64  N.  J.  L. 
580,  46  Atl.  777. 

22.  Sexton  v.  Montgomery  County  Mut. 
Ins.  Co.,  9  Barb.  (N.  Y.)  191;  McEwen  v. 
Montgomery   County   Mut.    Ins.    Co.,   5    Hill 

(N.  Y.)  101;  Union  Ins.  Co.  v.  Murphy,  2 
Del.  Co.    (Pa.)    510. 

23.  Carpenter  v.  Providence  Washington 
Ins.  Co.,  16  Pet.  (U.  S.)  495,  10  L.  ed.  1044; 
Billington  v.  Provincial  Ins.  Co.,  2  Ont.  App. 
158 ;  McBride  v.  Gore  Dist.  Mut.  F.  Ins.  Co., 
30  U.  C.  Q.  B.  451.  In  Liscom  v.  Boston  MUt. 
F.  Ins.  Co.,  9  Mete.  (Mass.)  205,  it  was 
held  that  the  facts  showed  a  substantial  com- 
pliance with  the  requirement  of  indorsement. 
So  also  Ames  v.  New  York  Union  Ins.  Co., 
14  N.  Y.  253. 

24.  See  infra,  XIV,  E. 

The  application  has  been  held  a  part  of 
the  policy  for  such  purposes.  Fourdrinier  v. 
Hartford  F.  Ins.  Co.,  15  U.  C.  C.  P.  403. 

25.  Howard  Ins.  Co.  «.  Seribner,  5  Hill 
(N.  Y.)  298;  Peters  v.  Delaware  Ins.  Co.,  5 
Serg.  &  R.  (Pa.)  473;  Hazzard  v.  Canada 
Agricultural  Ins.  Co.,  39  U.  C.  Q.  B. 
419. 

26.  Copeland  v.  Phcenix  Ins.  Co.,  96  Ala. 
615,  11  So.  746,  38  Am.  St.  Rep.  134;  State 
Ins.  Co.  V.  New  Hampshire  Trust  Co.,  47 
Nebr.  62,  66  N.  W.  9,  1106;  Hastings  v. 
Westchester  F.  Ins.  Co.,  73  N.  Y.  141; 
Sprague  t\  Holland  Purchase  Ins.  Co.,  69 
N.  Y.  128;  Mtna.  F.  Ins.  Co.  v.  Tyler,  16 
Wend.  (N.  Y.)  385,  30  Am.  Dec.  90;  Tyler 
V.  Mtna.  F.  Ins.  Co.,  12  Wend.  (N.  Y.)  507; 
California  Ins.  Co.  v.  Union  Compress  Co., 
133  U.  S.  387,  10  S.  Ct.  365,  33  L.  ed.  730. 

27.  See  eases  cited  infra,  note  28.  Contra, 
Howard  Ins.  Co.  v.  Seribner,  5  Hill  (N.  Y.) 
298;  Sloat  v.  Royal  Ins.  Co.,  49  Pa.  St.  14, 
88  Am.  Dec.  477. 

28.  Horridge  v.  Dwelling-House  Ins.  Co., 
75  Iowa  374,  39  N.  W.  648.  Thus  insurance 
by  the  mortgagee,  particularly  if  the  mort- 
gagor  had  no  knowledge   of  the   same,   and 
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(ii)  PsiOR  Policy  Invalid.  If  the  prior  policy  is  totally  invalid  before 
the  issuance  of  the  policy  in  suit,  it  cannot  be  regarded  as  coristituting  an  insur- 
ance which  must  be  disclosed,  in  the  absence  of  a  speciiic  requirement  as  to  the 
disclosure  of  insurance  whether  valid  or  not.^'  If  the  policy  requires  "  all  insur- 
ance (valid  or  not)  "  to  be  disclosed,  however,  a  failure  to  mention  a  former  policy 
apparently  valid  on  its  face  but  in  fact  void  will  vitiate  the  insurance.**  And  it 
has  been  held  that  a  policy  which  is  not  void  ipso  facto  but  only  voidable  on 
breach  of  a  condition,  is  double  insurance,  although  a  breach  has  occurred,  unless 
the  forfeiture  has  been  declared.*'  There  is  an  irrepressible  conflict  among  the 
authorities  when  both  the  prior  policy  and  the  policy  in  suit  are  conditioned  to 
be  void  if  there  be  further  insurance,  as  to  which  policy  is  thereby  affected.  In 
case  the  clause  is  given  a  literal  interpretation,  the  prior  policy  ceases  to  exist 
upon  taking  out  the  second  and  the  latter  is  consequently  the  sole  insurance  and 
its  condition  is  not  broken.  Such  is  the  view  of  many  courts.^^  In  other  juris- 
dictions the  prior  policy  is  regarded  as  merely  voidable  until  the  forfeiture  is 
declared,  and  in  consequence  constitutes  additional  insurance  which  if  not  dis- 
closed will  vitiate  the  subsequent  policy.^  When  two  policies  are  simultaneously 
isssued,  it  has  been  held  that  neither  is  vitiated  by  the  other.^ 

6.  Special  Causes  Increasing  the  Risk.  "While  the  insured  in  the  absence  of 
inquiries  is  not  required  to  disclose  the  existence  of  any  special  causes  or  circum- 
stances increasing  the  risk  unless  he  is  acting  fraudulently,*^  yet  if  he  warrants 


vice  versa  (Cowart  K.  Capital  City  Ins.  Co., 
114  Ala.  356,  22  So.  574;  Westchester  F. 
Ins.  Co.  V.  Poster,  90  111.  121.  Contra,  Car- 
penter V.  Providence  Washington  Ins.  Co.,  16 
Pet.  (U.  S.)  495,  10  L.  ed.  1044),  will  not 
vitiate  the  mortgagee's  subsequent  policy  (Car- 
penter V.  Continental  Ins.  Co.,  61  Mich.  635, 
28  N.  W.  749).  In  Perry  v.  Liverpool,  etc., 
Ins.  Co.,  34  N.  Brunsw.  380,  however,  where 
the  mortgagee  had  insured  not  his  own  in- 
terest but  the  interest  of  plaintiff  mortgagor, 
making  the  proceeds  payable  to  himself  as 
mortgagee,  this  was  regarded  ah  insurance 
of  the  mortgagor  and  a  double  insurance 
within  the  terms  of  the  policy. 

A  policy  issued  to  plaintiff  without  his 
authority  or  request  and  unknown  to  him 
■when  the  subsequent  policy  issues  cannot  af- 
fect the  latter  policy.  Nichols  v.  Fayette 
Mut.  F.  Ins.  Co.,  1  Allen  (Mass.)  63. 

29.  Stevens  v.  Citizens'  Ins.  Co.,  69  Iowa 
658,  29  N.  W.  769;  Jackson  v.  Farmers'  Mut. 
F.  Ins.  Co.,  5  Gray  (Mass.)  52.  However, 
it  has  been  stated  that  if  the  policy  is  valid 
on  its  face,  although  actually  void,  it  should 
be  disclosed.  Carpenter  v.  Providence  Wash- 
ington Ins.  Co.,  16  Pet.  (U.  S.)  495,  10  L.  ed. 
1044.  Although  the  prior  policy  is  by  mis- 
take made  to  expire  sooner  than  intended,  it 
is  additional  insurance  up  to  the  time  that 
it  properly  expires.  Boulden  v.  Syndicate 
Ins.  Co.,  (Ala.  1892)  11  So.  777;  Phoenix  Ins. 
Co.  V.  Boulden,  96  Ala.  609,  11  So.  774.  That 
the  former  owner  has  taken  out  a  policy 
after  passing  title  cannot  amount  to  double 
insurance.  State  Ins.  Co.  v.  New  Hampshire 
Trust  Co.,  47  Nebr.  62,  66  N.  W.  9,  1106. 

30.  Phoenix  Ins.  Co.  v.  Copeland,  90  Ala. 
386,  8  So.  48.  But  if  it  is  made  to  run  longer 
than  intended  it  is  not  additional  insurance 
beyond  the  time  actually  contracted  for. 
Phoenix  Ins.  Co.  v.  Hague,  (Tex.  Civ.  App. 
1896)   34  S.  W.  654. 

[45] 


31.  Germania  F.  Ins.  Co.  f.  Klewer,  129 
111.  599,  22  N.  E.  489 ;  Saville  v.  London,  etc., 
F.  Ins.  Co.,  8  Mont.  431,  20  Pac.  650;  Saville 
r.  Mtn.3.  Ins.  Co.,  8  Mont.  419,  20  Pae.  646, 
3  L.  R.  A.  542;  Landers  v.  Watertown  F. 
Ins.  Co.,  86  N.  Y.  414,  40  Am.  Rep.  554  [re- 
versing 19  Hun  174]. 

33.  Emery  v.  Mut.  City,  etc.,  F.  Ins.  Co., 
51  Mich.  469,  16  N.  W.  816,  47  Am.  Rep. 
590.  But  see  Kooistra  v.  Rockford  Ins.  Co., 
122  Mich.  626,  81  N.  W.  568;  Marshall  v. 
Insurance  Co.  of  North  America,  10  Pa.  Co. 
Ct.  87 ;  Leibrandt,  etc..  Stove  Co.  v.  Fireman's 
Ins.  Co.,  35  Fed.  30.  Nor  will  a  claim  made 
under  the  first  policy  after  loss  annul  the  sub- 
sequent policy.  Cowart  v.  Capital  City  Ins. 
Co.,  114  Ala.  356,  22  So.  574. 

33.  Germania  F.  Ins.  Co.  v.  Klewer,  129 
111.  599,  22  N.  E.  489  [reversing  27  HI.  App. 
590];  Reed  v.  Equitable  F.  &  M.  Ins.  Co., 
17  R.  L  785,  24  Atl.  833,  18  L.  R.  A.  496; 
Neve  V.  Columbia  Ins.  Co.,  2  McMull.  (S.  C.) 
220.  It  is  to  be  remembered  that  these 
decisions  are  not  under  policies  providing 
that  the  policy  in  suit  shall  be  void  if  there 
be  other  insurance  whether  "  valid  or  not." 
This  additional  phrase  has  been  added  to  the 
standard  policy  because  of  the  conflict  of  au- 
thority and  in  general  is  regarded  as  reason- 
able, but  has  been  most  frequently  in  question 
in  determining  whether  there  has  been  a 
breach  of  a  condition  subsequent.  Phoenix 
Ins.  Co.  V.  Copeland,  90  Ala.  386,  8  So.  48. 
See  also  infra,  XIII,  I,  5,  a. 

34.  Washington  F.  Ins.  Co.  t>.  Davison,  30 
Md.  91.  It  has  been  denied  that  two  policies 
can  in  law  be  presumed  to  be  issued  simul- 
taneously, and  the  presumption  is  said  to  be 
that  one  is  necessarily  antecedent  to  the 
other.  Manhattan  Ins.  Co.  v.  Stein,  5  Bush 
(Ky.)  652. 

35.  Illinois. —  Keith  v.  Globe  Ins.  Co.,  52 
111.  518,  84  Am.  Rep.  634. 
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that  lie  has  disclosed  all  circumstances  material  to  the  risk  he  cannot,  except 
under  penalty  of  a  forfeiture,  conceal  those  facts  which  would  afEect  the  willing- 
ness of  the  insurer  to  cany  the  policy.'*  And  under  any  circumstances  the  false 
representation  as  to  any  surrounding  and  concomitant  facts  will  render  his  policy 
void  in  its  inception.'^  False  statements  that  the  insured  premises  are  equipped 
with  fire-iighting  apparatus  will  avoid  the  policy.^  And  a  like  result  follows 
from  a  false  warranty  as  to  the  maintenance  of  a  watchman  upon  the  grounds.^'" 
C.  Parties  Affected  by  Avoidance  of  Policy — i.  Assigneks.  In  case 
there  has  been  a  completed  assignment  whereby  privity  of  contract  has  been 
effected  between  the  assignee  and  the  insurer,  the  consent  to  the  assignment 
waives  all  defenses  prior  thereto  of  which  the  insurer  was  cognizant,**  and  of  all 


Kentucky. —  Phoenix  Ins.  Co.  v.  Lawrence, 
4  Mete.  9,  81  Am.  Dec.  52,  521. 

New  York. —  Smith  v.  Home  Ins.  Co.,  47 
Hun   30. 

Ohio. —  Hartford  Protection  Ins.  Co.  v, 
Harmer,  2  Ohio  St.  452,  59  Am.  Dee.  684. 

Pennsylvania. —  Girard  P.  &  M.  Ins.  Co. 
V.  Stephenson,  37  Pa.  St.  293,  78  Am.  Dec. 
423. 

Washington. —  Sanford  v.  Eoyal  Ins.  Co.,  11 
Wash.  653,  40  Pae.  609. 

Wisconsin. —  Knox  v.  People's  Ins.  Co.,  50 
Wis.  680,  7  N.  W.  780;  Knox  v.  Lycoming  F. 
Ins.  Co.,  50  Wis.  671,  7  N.  W.  776. 

United  States. —  Clark  v.  Manufacturers' 
Ins.  Co.,  8  How.  235,  12  L.  ed.  1061;  Pelzer 
Mfg.  Co.  V.  St.  Paul  F.  &  M.  Ins.  Co.,  41 
Fed.  271. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  652 
et  seq. 

36.  Bebee  v.  Hartford  County  Mut.  F.  Ins. 
Co.,  25  Conn.  51,  65  Am.  Dee.  553;  Jacobs  v. 
Eagle  Mut.  P.  Ins.  Co.,  7  Allen  (Mass.)  132. 
Concealment  see  supra,  XII,  A,  2,  b. 

He  need  not  disclose  immaterial  matters. 
Eeesor  v.  Provincial  Ins.  Co.,  33  U.  C.  Q.  B. 
357. 

37.  Forbush  v.  Western  Massachusetts  Ins. 
Co.,  4  Gray  (Mass.)  337;  Wilson  v.  Hamp- 
den F.  Ins.  Co.,  4  E.  I.  159.  Such  as  a  state- 
ment that  another  insurer  had  accepted  a 
risk  on  the  same  property,  this  being  untrue 
(Standard  Oil  Co.  v.  Amazon  Ins.  Co.,  14 
Hun  (N.  Y.)  619;  Fromherz  v.  Yankton  F. 
Ins.  Co.,  7  S.  D.  187,  63  N.  W.  784)  ;  that 
the  rate  charged  by  the  board  of  underwriters 
is  less  than  it  really  is  (Armour  v.  Transat- 
lantic F.  Ins.  Co.,  47  N.  Y.  Super.  Ct.  352 )  ; 
that  the  oviTier  was  a  business  man  person- 
ally conducting  business,  the  insured  being 
really  a  woman  (Freedman  v.  Commonwealth 
Fire  Assoc,  168  Pa.  St.  249,  32  Atl.  39); 
that  other  companiea  had  not  canceled  any 
policies  or  refused  the  risk  when  the  contrary 
is  true,  but  not  so  if  the  cancellation  was  be- 
cause such  companies  had  gone  out  of  busi- 
ness, or  if  the  insurer  was  not  mislead  ( Haw- 
ley  V.  Liverpool,  etc.,  Ins.  Co.,  102  Cal.  651, 
36  Pac.  926;  Chicago  Mut.  F.  Ins.  Co.  v. 
Bigelow,  62  111.  App.  200;  Stott  v.  London, 
etc.,  F.  Ins.  Co.,  21  Ont.  312),  or  that  there 
was  no  danger  from  incendiarism,  the  insured 
being  really  apprehensive  thereof  (North 
American  F.  Ins.  Co.  v.  Throop,  22  Mich.  146, 
7  Am.  Eep.  638;  Whittle  v.  Farmville  Ins. 
Co.,  29  Fed.  Cas.  No.  17,603,  3  Hughes  421.; 
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Greet  v.  Citizens  Ins.  Co.,  5  Ont.  App.  596;. 
Kniseley  v.  British  America  Assur.  Co;,  32: 
Ont.  376;  Findley  v.  Fire  Ins.  Co.  of  North 
America,  25  Ont.  515;  Campbell  v.  Victoria 
Mut.  F.  Ins.  Co.,  45  U.  C.  Q.  B.  412;  Her- 
bert V.  Mercantile  F.  Ins.  Co.,  43  U.  C.  Q.  B.. 
384),  unless  the  threats  were  made  so  long- 
before  as  not  to  increase  the  hazard  (Thomp- 
son V.  Liverpool,  etc.,  Ins.  Co.,  23  Fed.  Cas. 
No.  13,966,  2  Hask.  363;  Kelly  v.  Hochelaga 
Mut.  F.  Ins.  Co.,  24  L.  C.  Jur.  298),  and 
a  concealment  of  such  a  fear,  even  though 
no  statement  was  made  concerning  incen- 
diarism, has  been  held  to  be  a  fraud  in  law 
(Walden  v.  Louisiana  Ins.  Co.,  12  La.  134,. 
32  Am.  Dec.  116;  Clark  v.  Hamilton  Mut. 
Ins.  Co.,  9  Gray  (Mass.)  148.  But  see 
contra,  Smith  v.  Home  Ins.  Co.,  47  Hun 
(N.  Y.)  30;  Hartford  Protection  Ins.  Co. 
V.  Harmer,  2  Ohio  St.  452,  59  Am.  Dec. 
684;  Sanford  v.  Eoyal  Ins.  Co.,  11  Wash. 
653,  40  Pac.  609.  See  also  supra,  XII,  A,  2,  b). 
Such  is  also  the  rule  with  reference  to  the- 
disclosure  of  an  employee's  misconduct  in 
guaranty  insurance  (Mechanics'  Sav.  Bank,, 
etc.,  Co.  «;.  Guarantee  Co.  of  North  America,. 
68  Fed.  459 ;  Phillips  v.  Foxall,  L.  E.  7  Q.  B. 
666,  41  L.  J.  Q.  B.  293,  27  L.  T.  Eep.  N.  S. 
231,  20  Wkly.  Eep.  900)  ;  or  as  to  methods- 
of  illumination  (Howard  F.  Ins.  Co.  v.  Bru- 
ner,  23  Pa.  St.  50;  Clark  v.  Manufacturers'' 
Ins.  Co.,  8  How.  (U.  S.)  235,  12  L.  ed.  1061).. 

38.  Fromherz  v.  Yankton  F.  Ins.  Co.,  7 
S.  D.  187,  63  N.  W.  784;  Sayles  v.  North- 
western Ins.  Co.,  21  Fed.  Cas.  No.  12,422,  2 
Curt.  610. 

But  an  executory  promise  to  install  the 
same  cannot  be  treated  as  a  warranty  in- 
prcBsenti.  Howell  v.  Hartford  F.  Ins.  Co.,  12. 
Fed.  Cas.  No.  6,780. 

And  the  warranty,  if  one  is  made,  is  to- 
receive  a  reasonable  construction.  Peoria  M. 
&  F.  Ins.  Co.  V.  Lewis,  18  111.  553;  Daniels, 
V.  Hudson  Eiver  F.  Ins.  Co.,  12  Cush.  (Mass.) 
416,  59  Am.  Dec.   192. 

39.  Eipley  v.  ^tna  Ins.  Co.,  30  N.  Y.  136,. 
86  Am.  Dec.  362;  Blumer  v.  Phoenix  Ins.  Co.,. 
45  Wis.  622;  Nicoll  v.  American  Ins.  Co.,  18 
Fed.  Cas.  No.  10,259,  3  Woodb.  &  M.  529.. 
But  not  so  if  the  statement  is  a,  representa- 
tion and  not  a  warranty.  King  Brick  Mfg. 
Co.  v.  Phoenix  Ins.  Co.,  164  Mass.  291,  41 
N.  E.  277;  Frisbie  v.  Fayette  Mut.  Ins.  Co., 
27  Pa.  St.  325. 

40.  See  infra,  XIII,  A,  7,  a.  A  condition  in 
a  policy  aflFecting  its   validity  can   only  be: 
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defenses  available  to  the  insurer,  but  of  which  it  had  no  knowledge,  which  do 
not  inhere  in  the  estate  of  the  assignee."  But  if  the  defect  continues  and 
does  not  amount  to  a  mere  personal  defense  against  the  assignor,  the  assignee 
cannot  recover,  although  he  knows  nothing  thereof/' 

2.  Mortgagees.  The  mortgagee  takes  only  the  interest  of  the  mortgagor,  and 
hence  if  he  be  merely  a  designated  payee  the  existence  of  a  defense  by  way  of 
a  breach  of  a  condition  precedent  will  defeat  his  right  to  a  recovery  on  the 
policy."  And  this  has  been  regarded  as  true  even  though  the  policy  provides 
that  it  shall  not  be  invalidated  by  any  act  of  the  mortgagor,  such  provisions 
referring  to  the  breach  of  a  condition  subsequent.**  But  if  an  independent  con- 
tract for  insurance  is  entered  into  between  the  insurer  and  the  mortgagee  the 
latter  is  not  affected  by  any  misrepresentation  made  by  the  mortgagor.*'  And 
some  courts  interpret  the  meaning  of  the  provision  against  the  acts  of  the  mort- 
gagor as  amounting  to  such  an  independently  enforceable  contract." 

D.  Entire  and  Severable  Contraets.  If  the  policy  covers  several  risks, 
and  the  consideration  therefor  be  severable  and  the  subject-matter  distinct  and 
separate,  a  breach  of  a  condition  precedent  with  respect  to  one  of  such  risks  or 
subject-matters  will  not  prevent  a  recovery  upon  the  policy  for  the  portion  as 
to  which  no  condition  was  broken.*''    But  if  the  breach  of  condition  necessarily 


taken  advantage  of  by  the  insurer.  If  waived 
by  it,  the  claimants  to  the  proceeds  cannot 
invoke  a  breach  of  the  same.  Burrows  v.  Mc- 
Calley,  17  Wash.  269,  49  Pac.  508. 

41.  Ellis  V.  Council  Bluflfs  Ins.  Co.,  64 
Iowa  507,  20  N.  W.  782;  Neve  v.  Charleston 
Ins.,  etc.,  Co.,  2  McMuU.  (S.  C.)  237.  See 
also  supra,  VIII,  B,  3. 

43.  Bowditch  Mut.  Ins.  Co.  v.  Winslow, 
8  Gray  (Mass.)  38;  Barrett  v.  Union  Mut.  F. 
Ins.  Co.,  7  Gush.  (Mass.)  175;  Richmond  v. 
Niagara  F.  Ins.  Co.,  15  Hun  (N.  Y.)  248 
[reversed  in  79  N.  Y.  230]  ;  Simonds  v.  Fire- 
men's Fund  Ins.  Co.,  (Tex.  Civ.  App.  1?56) 
35  S.  W.  300;  North  British,  etc.,  Ins.  Co. 
V.  Tourville,  25  Can.  Sup.  Ct.   177. 

43.  Wew  York. —  Genesee  Falls  Permanent 
Sav.,  etc.,  Assoc,  v.  U.  S.  Fire  Ins.  Co.,  16 
N.  Y.  App.  Div.  587,  44  N.  Y.  Suppl.  979. 

Pennsylvania. —  Flaherty  v.  German  Ins. 
Co.,  1  Wkly.  Notes  Cas.  352. 

Washington. —  Dunham  v.  Citizens'  Ins. 
Co.,  34  Wash.  205,  75  Pac.  804.  See  also 
Burrows  v.  McCalley,  17  Wash.  269,  49  Pac. 
508,  serrible. 

Wisconsin. —  Keith  v.  Royal  Ins.  Co.,  117 
Wis.  531,  94  N.  W.  295. 

United  States. — Delaware  Ins.  Co.  v.  Greer, 
120  Fed.  916,  57  C.  C.  A.  188,  61  L.  R.  A. 
137. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  651. 

44.  Genesee  Falls  Permanent  Sav.,  etc., 
Assoc.  V.  U.  S.  Fire  Ins.  Co.,  16  N.  Y.  App. 
Div.  587,  44  N.  Y.  Suppl.  979;  American 
Cent.  Ins.  Co.  v.  Cowan,  (Tex.  Civ.  App. 
1896)  34  S.  W.  460;  Hanover  F.  Ins.  Co.  v. 
National  Exch.  Bank,  (Tex.  Civ.  App.  1896) 

34  S.  W.  333.  And  see  Attleborough  Sav. 
Bank  v.  Security  Ins.  Co.,  168  Mass.  147, 
46  N.  E.  390,  60  Am.  St.  Rep.  373. 

45.  Hare  v.   Headley,   54"  N.   J.   Eq.   545, 

35  Atl.  445;  Hastings  v.  Westchester  F.  Ins. 
Co.,  73  N.  Y.  141. 

46.  Magoun  v.  Fireman's  Fund  Ins.  Co., 
86  Minn.  486,  91  N.  W.  5,  91  Am.  St.  Rep. 


370;  East  v.  New  Orleans  Ins.  Assoc,  76 
Miss.  697,  26  So.  691;  Hastings  v.  West- 
chester F.  Ins.  Co.,  73  N.  Y.  141  [affirming 
12  Hun  416] ;  Smith  v.  Union  Ins.  Co.,  25 
R.  I.  260,  55  Atl.  715.  And  see  State  Ins. 
Co.  V.  New  Hampshire  Trust  Co.,  47  Nebr. 
62,  66  N.  W.  9,  1106;  Phenix  Ins.  Co.  v. 
Omaha  L.  &  T.  Co.,  41  Nebr.  834,  60  N.  W. 
133,  25  L.  R.  A.  679.  See  also  infra,  XIII, 
A,  7,  b. 

47.  Colorado. —  Fireman's  Fund  Ins.  Co.  v. 
Barker,  6  Colo.  App.  535,  41  Pac.  513. 

Illinois. —  Insurance  Co.  of  North  America 
V.  Hoflng,  29  111.  App.  180. 

lovM. — 'Taylor  v.  Anchor  Mut.  F.  Ins.  Co., 
116  Iowa  625,  88  N.  W.  807,  93  Am.  St.  Rep. 
261,  57  L.  R.  A.  328;  Greenlee  v.  Iowa  State 
Ins.   Co.,   102   Iowa  260,   71   N.  W.   224. 

Kentucky. —  Phoenix  Ins.  Co.  v.  Lawrence, 
4  Mete.  9,  81  Am.  Dec.  521;  Teutonic  Ina. 
Co.  V.  Howell,  54  S.  W.  852,  21  Ky.  L.  Rep. 
1245. 

Missouri. —  Koontz  v.  Hannibal  Sav.,  etc., 
Co.,  42  Mo.  126,  97  Am.  Dec.  325 ;  Stephens  v. 
German  Ins.  Co.,  61  Mo.  App.  194. 

Nebraska. —  Omaha  F.  Ins.  Co.  v.  Thomp- 
son, 50  Nebr.  580,  70  N.  W.  30. 

New  York. — ^Schuster  v.  Dutchess  County 
Ins.  Co.,  102  N.  Y.  260,  6  N.  E.  406;  Mott 
V.  Citizens'  Ins.  Co.,  69  Hun  501,  23  N.  Y. 
Suppl.  400;  Smith  v.  Home  Ins.  Co.,  47  Hun 
30;  Holmes  v.  Drew,  16  Hun  491;  Burrill 
V.  Chenango  Mut.  Ins.  Co.,  1  Edm.  Sel.  Cas. 
233;  Trench  v.  Chenango  County  Mut.  Ins. 
Co.,  7  Hill  122. 

Ohio. —  Coleman  v.  New  Orleans  Ins.  Co., 
49  Ohio  St.  310,  31  N.  E.  279,  34  Am.  St.  Rep. 
565,  16  L.  R.  A.  174. 

Texas. —  German  Ins.  Co.  v.  Luckett,  12 
Tex.  Civ.  App.  139,  34  S.  W.  173;  North 
British,  etc.,  Ins.  Co.  v.  Freeman,  (Civ.  App. 
1896)  33  S.  W.  1091;  Alamo  F.  Ins.  Co.  v. 
Schmitt,  10  Tex.  Civ.  App.  550,  30  S.  W. 
833. 

Canada. —  Date  v.  Gore  Dist.  Mut.  F.  Ins. 
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increases  tlie  risk  on  the  remain  der,^^  or  if  the  contract  is  an  entirety,*'  or  the 
consideration  indivisible,^''  then  the  breach  of  a  condition  precedent  as  to  a  part 
of  the  subject-matter  will  vitiate  the  entire  contract." 

XIII.  FORFEITURE    FOR    BREACH  OF    PROMISSORY    WARRANTIES,  OR  CONDI- 
TIONS Subsequent. 

A.  In  General — l.  Nature  of  Promissory  Warranty.  Warranties  maybe 
of  two  types :  (1)  Affirmative,  relating  to  the  present  or  past  existence  of  cer- 
tain facts  upon  the  exact  truth  of  whiwi  depends  the  inception  of  the  contract  of 
insurance  and  thus  operating  by  way  of  a  condition  precedent ;  ^'  and  (2)  promis- 
sory, relating  to  the  continuation  or  fulfilment  of  certain  conditions  upon  which 
the  life  and  continuation  of  the  policy  depend,  which  are  thus  in  effect  condi- 
tions subsequent.^    An  agreement  to  perform  an  executory  stipulation   is  a 


Co.,  14  U.  C.  C.  P.  548;  Phillips  v.  Grand 
River  Farmers'  Mut.  F.  Ins.  Co.,  46  U.  0. 
Q.  B.  334. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  650. 

And  this  is  true,  although  the  policy  pro- 
vides that  the  "  entire  policy  "  shall  he  void 
if  any  condition  precedent  be  broken.  Bills 
V.  ffibernia  Ins.  Co.,  87  Tex.  547,  29  S.  W. 
1063,  47  Am.  St.  Rep.  121,  29  L.  R.  A.  706; 
Delaware  Ins.  Co.  v.  Harris,  (Tex.  Civ.  App. 
1901)  64  S.  W.  867.  And  see  Home  Ins.  Co. 
V.  Smith,  (Tex.  Civ.  App.  1895)  32  S.  W. 
240.  Contra,  Elliott  v.  Teutonia  Ins.  Co.,  20 
Pa.  Super.  Ct.  359.    See  also  supra,  XI,  L. 

48.  Western  Assur.  Co.  v.  Stoddard,  88 
Ala.  606,  7  So.  379;  ^tna  Ins.  Co.  v.  Resh, 
44  Mich.  55,  6  N.  W.  114,  38  Am.  Rep.  228. 

49.  District  of  Oolurnbia. — Dumas  v.  North- 
western Nat.  Ins.  Co.,  12  App.  Cas.  245,  40 
L.  R.  A.  358. 

Indiana. —  Geiss  v.  Franklin  Ins.  Co.,  123 
Ind.  172,  24  N.  E.  99,  18  Am.  St.  Rep.  324. 

Maryland. —  Bowman  v.  Franklin  F.  Ins. 
Co.,  40  Md.   620. 

Michigan. —  In  .^tna  Ins.  Co.  v.  Resh,  44 
Mich.  55,  6  N.  W.  114,  38  Am.  Rep.  228,  it 
was  held  that  a  breach  in  part  would  vitiate 
the  entire  policy  unless  it  could  be  shown 
that  the  insurer  would  have  taken  each  risk 
separately. 

Missouri. — Shoup  v.  Dwelling  House  F.  Ins. 
Co.,  51  Mo.  App.  286. 

New  York. —  Smith  v.  Empire  Ins.  Co.,  25 
Barb.    497. 

North  Carolina. —  Cuthbertson  v.  North 
Carolina  Home  Ins.  Co.,  96  N.  C.  480,  2  S.  E. 
258. 

PermsyVoama. —  Gottsman  v.  Pennsylvania 
Ins.  Co.,  56  Pa.  St.  210,  94  Am.  Dec.  55; 
Todd  V.  Missouri  State  Ins.  Co.,  11  Phila. 
355. 

Wisconsin. —  Schumitsch  v.  American  Ins. 
Co.,  48  Wis.  26,  3  N.  W.  595;  Hinman  v. 
Hartford  F.  Ins.  Co.,  36  Wis.  159. 

Canada. —  Bleakley  v.  Niagara  Dist.  Mut. 
Ins.  Co.,  16  Grant  Ch.  (U.  C.)  198;  Samo  v. 
Gore  Dist.  Mut.  F.  Ins.  Co.,  26  U.  C.  C.  P. 
405. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  650 ; 
and  supra,  XI,  L. 

A  policy  may  be  divisible  as  between  realty 
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and  personalty  and  still  be  indivisible  as  be- 
tween portions  of  the  personalty.  Spring- 
field F.  &  M.  Ins.  Co.  V.  Green,  (Tex.  Civ. 
App.  1896)   36  S.  W.  143. 

50.  Phoenix  Ins.  Co.  v.  Public  Parks  Amuse- 
ment Co.,  63  Ark.  187,  37  S.  W.  959;  Gould 
V.  York  County  Mut.  F.  Ins.  Co.,  47  Me.  403, 
74  Am.  Dec.  494;  Lovejoy  v.  Augusta  Mut. 
F.  Ins.  Co.,  45  Me.  472;  Thomas  v.  Commer- 
cial Union  Assur.  Co.,  162  Mass.  29,  37 
N.  E.  672,  44  Am.  St.  Rep.  323;  Brown  v. 
People's  Mut.  Ins.  Co.,  11  Cush.  (Mass.) 
280;  Friesmuth  v.  Agawam  Mut.  F.  Ins.  Co., 
10  Cush.  (Mass.)  587.  Contra,  Crook  v. 
Phoenix  Ins.  Co.,  38  Mo.  App.  582. 

51.  Day  v.  Charter  Oak  P.  &  M.  Ins.  Co., 
51  Me.  91 ;  Vucci  v.  North  British,  etc.,  Ins. 
Co.,  88  N.  Y.  Suppl.  986.  Although  in  some 
cases  the  courts  have  regarded  the  contract 
so  much  of  a  complete  unit  that  a  breach  as 
to  a  part  only  of  the  subject-matter  will  not 
affect  the  insured's  right  to  recover  in  full. 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Kelly,  43  Kan. 
741,  23  Pac.  1046;  Hartford  F.  Ins.  Co.  v. 
Walker,  (Tex.  Civ.  App.  1901)  60  S.  W. 
820  [reversed  in  94  Tex.  473,  61  S.  W.  711]. 
See  also  infra,  XIII,  A,  5. 

52.  New  Jersey  Rubber  Co.  v.  Commercial 
Union  Assur.  Co.,  64  N.  J.  L.  580,  46  Ath 
777. 

Conditions  precedent  generally  see  supra, 
XII,  A. 

53.  A  warranty  is  none  the  less  a  warranty 
because  it  relates  to  future  conduct  and  it 
must  be  strictly  performed.  With  respect  to 
compliance  therewith  there  is  no  latitude. 
Houghton  V.  Manufacturers'  Mut.  F.  Ins.  Co., 
8  Mete.  (Mass.)  114,  41  Am.  Deo.  489;  Wil- 
liams V.  People's  F.  Ins.  Co.,  57  N.  Y.  274; 
Ripley  v.  JEtna,  Ins.  Co.,  30  N.  Y.  136,  86  Am. 
Dec.   362. 

The  use  of  a  present  tense  in  the  policy 
usually  denotes  a  warranty  in  prcesenti  and 
not  a  continuing  or  promissory  warranty. 
U.  S.  Fire  &  M.  Ins.  Co.  v.  Kimberly,  34  Md. 
224,  6  Am.  Rep.  325. 

Warranties  ar«  not  construed  into  a  con- 
tract in  unimportant  matters.  Albion  Lead 
Works  V.  Williamsburg  City  F.  Ins.  Co.,  2 
Fed.  479. 

By  a  renewal  of  the  policy  a  promissory 
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promissory  warranty.^*  Any  representation  in  the  nature  of  a  promise  or  stipu- 
lation for  future  conduct  on  the  part  of  the  insured  must  be  inserted  in  the  policy 
in  order  to  be  available  to  the  insurer.^' 

2.  Materiality.  In  the  absence  of  statutory  regulation,  the  breach  of  a  prom- 
issory warranty  avoids  the  policy  irrespective  of  its  materiality.'^  Many  states, 
however,  have  enacted  laws  in  a  large  measure  annulling  this  rule,  and  providing 
that  unless  the  breach  of  condition  contributes  to  the  loss  it  will  not  effect  a  for- 
feiture. While  policies  already  forfeited  are  not  affected  by  such  statutes,"  all 
policies  issued  after  their  passage  come  within  their  purview.'^ 

3.  Revival  of  Policy.  There  is  much  conflict  upon  the  question  whether  a 
policy  is  revived  by  a  termination  of  the  prohibited  condition  constituting  a 
breach  of  warranty.  On  principle,  it  would  seem  that  the  answer  should  depend 
on  whether  the  policy  is  conditioned  to  be  void,  or  is  to  be  merely  suspended  for 
breach  of  condition.  If  the  latter  only  is  provided,  the  policy  should  revive 
when  the  breach  no  longer  continues  and  when  the  risk  is  restored  to  its  original 
condition.''  If,  however,  the  provision  be  that  a  forfeiture  occurs  upon  a  breach, 
that  is,  that  the  policy  shall  become  void,  the  removal  of  the  situation  causing  a 
breach  of  condition  should  not  operate  to  revive  the  policy  without  the  consent 


warranty  in  a  policy  is  repeated.  Peoria 
Sugar  Refining  Co.  v.  People's  P.  Ins.  Co.,  52 
Conn.  581.     See  supra,  VII,  A,  2. 

54.  Goicoeehea  v.  Louisiana  State  Ins.  Co., 
6  Mart.  N.  S.  (La.)  51,  17  Am.  Dec.  175; 
O'Neil  V.  Buffalo  F.  Ins.  Co.,  3  N.  Y.  122. 

55.  Indicma. —  Citizens'  Ins.  Co.  v.  HoflF- 
man,  128  Ind.  370,  27  N.  E.  745. 

Missouri. —  Wertheimer-Swarts  Shoe  Co.  v. 
U.  S.  Casualty  Co.,  172  Mo.  135,  72  S.  W. 
635,  95  Am.  St.  Rep.  500,  61  L.  R.  A.  766. 

New  York. —  New  York  v.  Brooklyn  F.  Ins. 
Co.,  3  Abb.  Dec.  251,  4  Keyes  465  [affirming 
41  Barb.  231] ;  Alston  v.  Mechanics'  Mut. 
Ins.  Co.,  4  Hill  329. 

West  Virginia. —  Travis  v.  Peabody  Ins. 
Co.,  28  W.  Va.  583. 

United  States. — Albion  Lead  Works  v.  Wil- 
liamsburg City  F.  Ins.  Co.,  2  Fed.  479. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  697 
et  seq. 

Warranty  indorsed  on  or  attached  to  policy. 
—  Where  the  policy  states  that  it  is  ac- 
cepted subject  to  such  conditions  as  may  be 
indorsed  thereon  or  added  thereto,  a  promis- 
sory warranty  is  sufficiently  within  the  rule 
stated  in  the  text  if  appearing  upon  a  slip 
attached  to  the  policy  ( Kelley-Goodf ellow 
Shoe  Co.  V.  Liberty  Ins.  Co.,  8  Tex.  Civ.  App. 
227,  28  S.  W.  1027)  ;  but  not  so  if  merely  on 
an  attached  slip  not  thus  by  reference  made 
a  part  of  the  policy  (Hart  v.  Niagara  F.  Ins. 
Co.,  9  Wash.  620,  38  Pac.  213,  27  L.  R.  A. 
86). 

A  by-law  of  a  mutual  company,  made  by 
reference  a  part  of  a  policy,  may  amount  to 
a  warranty.  Hygum  v.  JEtna  Ins.  Co.,  11 
Iowa  21. 

Further  as  to  incorporating  conditions  and 
stipulations  by  reference  to  application,  by 
laws,  etc.,  see  supra,  XI,  C,  D. 

56.  Calif ornAa. — ^McKenzie  v.  Scottish  Union, 
etc.,  Ins.  Co.,  112  Cal.  548,  44  Pac.  922. 

Illinois. — iNorwaysz  v.  Thuringia  Ins.  Co., 
204  111.  334,  68  N.  E.  551. 
Louisiana. —  Goicoeehea  v.  Louisiana  State 


Ins.  Co.,  6  Mart.  N.  S.  51,  17  Am.  Dec. 
175. 

New  York. —  Mead  «.  Northwestern  Ins. 
Co.,  7  N.  Y.  530. 

Ohio. —  Miller  v.  Western  Farmers'  Mut. 
Ins.  Co.,  1  Handy  208,  12  Ohio  Dec.  (Re- 
print)   105. 

United  States. —  NicoU  v.  American  Ins. 
Co.,  18  Fed.  Cas.  No.  10,259,  3  Woodb.  &  M. 
529. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  697 
et  seq. ;  and  supra,  XII,  A,  3. 

Balancing  of  risks. —  In  Date  v.  Gore  Dist. 
Mut.  Ins.  Co.,  15  U.  C.  C.  P.  175  [distinguish- 
ing Henker  v.  British  America  Assur.  Co., 
13  U.  C.  C.  P.  99],  where  the  risk  was  in- 
creased by  one  act  and  diminished  by  an- 
other done  at  the  same  time,  the  risk  on  the 
whole  not  being  increased,  it  was  held  that 
there  could  be  no  forfeiture  of  the  policy. 

57.  Eliott  V.  Farmers'  Ins.  Co.,  114  Iowa 
153,  86  N.  W.  224. 

The  Ontario  statute  provides  that  all  the 
conditions  mentioned  in  the  act  shall  be 
a  part  of  the  contract  whether  they  be  ex- 
plicitly  embodied  therein  or  not.  Canada 
Citizens  Ins.  Co.  v.  Parsons,  7  App.  Cas.  96, 
51  L.  J.  P.  C.  11,  45  L.  T.  Rep.  N.  S.  721. 

Form  of  tj^pe. —  There  are  also  some  stat- 
utes requiring  that  all  forfeiture  clauses  and 
all  promissory  warranties  be  printed  in  cer- 
tain forms  of  type.  As  to  construction  of 
such  a  statute  see  Cline  v.  Western  Assur. 
Co.,  101  Va.  496,  44  S.  E.  700;  Sands  v. 
Standard  Ins.  Co.,  27  Grant  Ch.   (U.  C.)   167. 

58.  McGannon  v.  Michigan  Millers'  Mut. 
F.  Ins.  Co.,  127  Mich.  636,  87  N.  W.  61,  89 
Am.  St.  Rep.  501,  54  L.  R.  A.  739.  See  also 
Boyer  v.  Grand  Rapids  F.  Ins.  Co.,  124  Mich. 
455,  83  N.  W.  124,  83  Am.  St.  Rep.  338. 

59.  Phoenix  Ins.  Co.  v.  Lawrence,  4  Mete. 
(Ky.)  9,  81  Am.  Dec.  521;  Power  v.  Ocean 
Ins.  Co.,  19  La.  28,  36  Am.  Dec.  665;  Leggett 
V.  iEtna  Ins.  Co.,  10  Rich.  (S.  C.)  202;  Put- 
nam V.  Commonwealth  Ins.  Co.,  4  Fed.  753. 
18  Blatchf.  368. 
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of  the  insurer.™  The  standard  form  of  pohcy  contains  express  words  of  for- 
feiture if  any  of  the  conditions  or  promissory  warranties  of  the  policy  are  broken." 
But  where  policies  have  simply  provided  that  notice  shall  be  given  to  the  com- 
pany of  any  increase  of  risk  or  have  reserved  the  option  to  declare  the  policy 
Toid,  the  courts  have  not  declared  forfeiture  simply  on  breaches  of  conditions,^' 
but  have  considered  a  forfeiture  as  thereby  occurring  only  when  on  general  prin- 
ciples a  duty  created  by  law  has  been  violated.^' 

4.  Acts  of  Third  Persons.  When  a  promissory  warranty  has  been  made,  it  is 
immaterial  that  a  breach  thereof  has  been  brought  about  by  a  tenant,  or  a  third 
party,  for  the  essential  purpose  of  the  warranty  is  the  maintenance  of  the  uni- 
formity of  the  risk."    If  the  act  was  done  by  a  third  party  but  with  the  knowl- 


60.  Arkojnsas. — German-American  Ins.  Co. 
V.  Humphrey,  62  Ark.  348,  35  S.  W.  428,  54 
Am.  St.  Rep.  297. 

Indicma. —  Eeplogle  v.  American  Ina.  Co., 
132  Ind.  360,  31  N.  E.  947. 

Kansas. —  German  Ins.  Co.  v.  Russell,  65 
Kan.  373,  69  Pac.  345,  58  L.  R.  A.  234. 

Massachusetts. —  Davis  v.  German  Ameri- 
can Ins.  Co.,  135  Mass.  251. 

New  Hampshire. —  Wheeler  v.  Traders'  Ins. 
Co.,  62  N.  H.  45&;  Moore  v.  Phoenix  Ins.  Co., 
62  N.  H.  240,  13  Am.  St.  Rep.  556. 

New  York. —  Mead  v.  Northwestern  Ins. 
Co.,  7  N.  Y.  530;  Gray  v.  Guardian  Assur. 
Co.,  82  Hun  380,  31  N.  Y.  Suppl.  237.  But 
see  Tompkins  v.  Hartford  F.  Ins.  Co.,  22 
N.  Y.  App.  Div.  380,  49  N.  Y.  Suppl.  184. 

Ohio. —  Ohio  Farmers'  Ins.  Co.  v.  Burget, 
65  Ohio  St.  119,  61  N.  E.  712,  87  Am.  St. 
Rep.  596,  55  L.  R.  A.  825;  Mount  Vernon 
Mfg.  Co.  V.  Summit  County  Mut.  F.  Ins. 
Co.,  10  Ohio  St.  347. 

Permsylvama. —  Chester  County  Mut.  F. 
Ins.  Co.  V.  Coatesville  Shoe  Factory,  80  Pa. 
St.  407;  Diehl  v.  Adams  County  Mut.  F. 
Ins.  Co.,  58  Pa.  St.  443,  98  Am.  Dec.  302. 

Texas. —  Insurance  Co.  of  North  America 
V.  Wicker,  93  Tex.  390,  55  S.  W.  740 ;  Phoenix 
Ins.  Co.  V.  Shearman,  17  Tex.  Civ.  App.  456, 
43  S.  W.  930.  But  see  Phoenix  Ins.  Co.  v. 
Munger  Improved  Cotton-Mach.  Mfg.  Co., 
(Civ.  App.  1898)   49  S.  W.  271. 

United  States. — .Georgia  Home  Ins.  Co.  v. 
Rosenfield,  95  Fed.  358,  37  C.  C.  A.  96. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  697 
et  seq. 

The  mutual  consent  of  the  contracting  par- 
ties to  a  reinstatement,  under  this  view 
is  the  only  way  in  which  the  policy  can  be 
revived.  Home  F.  Ins.  Co.  v.  Kuhlman,  58 
Nebr.  488,  78  N.  W.  936,  76  Am.  St.  Rep. 
111. 

That  the  term  "  void  "  means  only  voidable, 
and  that  the  policy  revives  when  the  cause 
for  forfeiture  no  longer  exists,  is  the  view 
taken  by  many  courts.  Traders'  Ins.  Co.  v. 
Catlin,  163  111.  256,  45  N.  E.  255,  35  L.  R.  A. 
595 ;  Phenix  Ins.  Co.  v.  Johnston,  42  111.  App. 
66;  McKibban  v.  Des  Moines  Ins.  Co.,  114 
Iowa  41,  86  N.  W.  38;  Bom  v.  Home  Ins.  Co., 
110  Iowa  379,  81  N.  W.  676,  80  Am.  St.  Rep. 
300;  Fireman's  Ins.  Co.  v.  Cecil,  12  Ky.  L. 
Rep.  48,  259;  Obermyer  v.  Globe  Mut.  Ins. 
Co.,  43  Mo.  573;  Organ  v.  Hibemia  F.  Ins. 
Co.,  3  Mo.  App.  576;  German  Mut.  F.  Ins. 
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Co.  V.  Fox,  (Nebr.  1903)  96  N.  W.  652; 
Home  F.  Ins.  Co.  v.  Johansen,  59  Nebr.  349, 
80  N.  W.  1047,  54  Nebr.  548,  74  N.  W.  866; 
Omaha  F.  Ins.  Co.  v.  Dierks,  43  Nebr.  473, 
61  N.  W.  740;  State  Ins.  Co.  v.  Schreck,  27 
Nebr.  527,  43  N.  W.  340,  20  Am.  St.  Rep. 
696,  6  L.  R.  A.  524. 

61.  See  supra,  IV,  B,  2. 

68.  Joyce  v.  Maine  Ins.  Co.,  45  Me.  168, 
71  Am.  Dec.  536;  Tiefenthal  v.  Citizens'  Mut. 
F.  Ins.  Co.,  53  Mich.  306,  19  N.  W.  9. 

63.  Arkansas  Ins.  Co.  v.  Bostick,  27  Ark. 
539. 

64.  Georgia. — Alston  v.  Greenwich  Ins.  Co., 
100  Ga.  282,  29  S.  E.  266. 

Illinois. — •  Thuringia  Ins.  Co.  v.  Norwaysz, 
104  III.  App.  390.  Contra,  Insurance  Co.  of 
North  America  v.  McDowell,  50  111.  120,  99 
Am.  Dec.  497. 

Maryland. —  Howell  v.  Baltimore  Equitable 
Soc,  16  Md.  377. 

New  Hampshire. —  Badger  v.  Platts,  68 
N.  H.  222,  44  Atl.  296,  73  Am.  St.  Rep.  572. 

New  York. —  Williams  v.  People's  F.  Ins. 
Co.,  57  N.  Y.  274;  Kohlmann  v.  Selvage,  34 
N.  Y.  App.  Div.  380,  54  N.  Y.  Suppl.  230; 
Hobby  V.  Dana,  17  Barb.  Ill;  Duncan  v.  Sun 
F.  Ins.  Co.,  6  Wend.  488,  22  Am.  Dec.  539. 

PermsyVoama. —  Long  v.  Beeber,  106  Pa.  St. 
466,  51  Am.  Rep.  532;  Diehl  v.  Adams 
County  Mut.  Ins.  Co.,  58  Pa.  St.  443,  98  Am. 
Dec.  302;  Steinmetz  v.  Franklin  F.  Ins.  Co., 
6  Phila.  21. 

United  States. —  Gunther  v.  Liverpool,  etc., 
Ins.  Co.,  134  U.  S.  110,  10  S.  Ct.  448,  33 
L.  ed.  857. 

Canada. —  Kuntz  v.  Niagara  Dist.  F.  Ins. 
Co.,  16  U.  C.  C.  P.  573.  But  see  Heneker  v. 
British  America  Assur.  Co.,  14  U.  C.  C.  P. 
57. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  701. 

Contra. —  Where  the  landlord  uses  reason- 
able care  and  diligence  see  White  v.  Spring- 
field Mut.  F.  Assur.  Co.,  8  Gray  (Mass.)  566 ; 
Sanford  v.  Mechanics'  Mut.  F.  Ins.  Co.,  12 
Cush.    (Mass.)    541. 

Where  plaintiff's  grantor,  after  sale  anfl 
conveyance  without  plaintiff's  knowledge  and 
without  consent  of  the  insurer  as  required 
by  the  policy,  caused  repairs  to  be  made,  it 
was  held  that  plaintiff's  rights  under  the 
policy  were  not  affected  therein.  Breckin- 
ridge V.  American  Cent.  Ins.  Co.,  87  Mo.  62. 

Whether  acts  of  mortgagor  or  assignor 
will  forfeit  the  policy  as  to  the  mortgagee 
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«dge  and  consent  of  the  insured,  the  act,  on  principles  of  agency,  is  the  act  of 
the  insured.*'  Under  the  provisions  in  the  standard  policy  "Hhe  acts  of  third 
parties  over  whom  the  insured  has  no  control,  or  of  which  he  has  no  cognizance, 
should  be  iminaterial.*' 

5.  Breach  as  to  Part  of  Risk.  If  the  policy  covers  several  risks,  but  these 
risks  are  so  distinguishable  as  to  be  severable,  and  the  consideration  for  the  risks 
be  also  severable,  a  breach  of  a  condition  as  to  one  of  the  risks  will  not  avoid 
the  policy  in  toto,  but  only  pro  tanto.^  If,  however,  the  breach  of  the  condi- 
tion necessarily  increases  the  risk  upon  the  other  property  insured,*'  or  if  the  con- 
tract of  insurance  be  an  entirety,™  or  if  the  consideration  be  a  lump  sum  not 


or  assignee  to  whom  the  loss  is  payable  see 
ir.fra,  XIII,  A,  1,  b. 

65.  Rockland  First  Cong.  Church  v.  Hoi- 
joke  Mut.  F.  Ins.  Co.,  158  Mass.  475,  33 
N.  E.  572,  35  Am.  St.  Rep.  508,  19  L.  E.  A. 
587;  Lyman  v.  State  Mut.  F.  Ins.  Co.,  14 
Allen  .(Mass.)    329. 

As  to  the  condition  against  additional  in- 
surance this  rule  is  uniformly  upheld.  See 
<;ases  cited  infra,  XIII,  J,  3. 

66.  The  standard  policy  contained  a  stipu- 
lation that  the  policy  shall  be  void  "  if  the 
hazard  be  increased  by  any  means  within 
the  control  or  knowledge  of  the  insured." 
See  infra,  note  67. 

67.  Sanford  v.  Mechanics'  Mut.  F.  Ins.  Co., 
12  Cush.  (Mass.)  541;  Nebraska,  etc.,  Ins. 
Co.  V.  Christiensen,  29  Nebr.  572,  45  N.  W. 
924,  26  Am.  St.  E«p.  407;  Padelford  v. 
Providence  Mut.  F.  Ins.  Co.,  3  R.  I.  102,  67 
Am.  Dec.  496. 

68.  Alabama. —  Hanover  F.  Ins.  Co.  v. 
Crawford,  121  Ala.  258,  25  So.  912,  77  Am. 
St.  Rep.  55. 

Illinois. —  Hartford  F.  Ins.  Co.  v.  Walsh, 
54  111.  164,  5  Am.  Rep.  115;  Commercial 
Ins.  Co.  V.  Spankneble,  52  111.  53,  4  Am.  Rep. 
582;  German  Ins.  Co.  v.  Miller,  39  111.  App. 
633;  Dwelling  House  Ins.  Co.  v.  Butterly,  33 
111.  App.  626. 

Iowa. —  Taylor  v.  Anchor  Mut.  F.  Ins.  Co., 
116  Iowa  625,  88  N.  W.  807,  93  Am.  St.  Rep. 
261,  57  L.  R.  A.  328;  Worley  v.  Des  Moinea 
State  Ins.  Co.,  91  Iowa  150,  59  N.  W.  16,  51 
Am.  St.  Rep.  334;  Kimball  v.  Monarch  Ins. 
Co.,  70  Iowa  513,  30  N.  W.  862. 

Kansas. —  Kansas  Farmers'  F.  Ins.  Co.  v. 
Saindon,  53  Kan.  623,  36  Pac.  983;  Conti- 
nental Ins.  Co.  V.  Ward,  50  Kan.  346,  31  Pac. 
1079. 

Kentucky. — Speagle  v.  Dwelling  House  Ins. 
Co.,  97  Ky.  646,  31  S.  W.  282,  17  Ky.  L. 
Hep.  610. 

Massachusetts. —  Harrington  i).  Fitchburg 
Mut.  F.  Ins.  Co.,  124  Mass.  126;  Clark  v. 
New  England  Mut.  F.  Ins.  Co.,  6  Cush.  342, 
53  Am.  Dec.  44. 

Mississippi. —  Mitchell  v.  Mississippi  Home 
Ins.  Co.,  72  Miss.  53,  18  So.  86,  48  Am.  St. 
Hep.  535. 

Missouri. —  Loehner  v.  Home  Mut.  Ins.  Co., 
17  Mo.  247. 

Nebraska. —  Phenix  Ins.  Co.  v.  Grimes,  33 
ISTebr.  340,  50  N.  W.  168;  German  Ins.  Co.  v. 
Fairbank,  32  Nebr.  750,  49  N.  W.  711,  29 
^m.  St.  Rep.  459;  State  Ins.  Co.  v.  Schreck, 


27  Nebr.  527,  43  N.  W.  340,  20  Am.  St.  Rep. 
696,  6  L.  R.  A.  524. 

New  York. —  Pratt  v.  Dwelling  House  Mut. 
F.  Ins.  Co.,  130  N.  Y.  206,  29  N.  E.  117; 
Herrman  v.  Adriatic  F.  Ins.  Co.,  85  N.  Y. 
162,  39  Am.  Rep.  644;  Merrill  v.  Agricul- 
tural Ins.  Co.,  73  N.  Y.  452,  29  Am.  Rep.  184; 
Coleman  v.  Phoenix  Ins.  Co.,  3  N.  Y.  App. 
Div.  65,  38  N.  Y.  Suppl.  986 ;  Dacey  v.  Water- 
town  Agricultural  Ins.  Co.,  21  Hun  83;  Mian- 
ley  V.  Insurance  Co.  of  North  America,  1 
Lans.  20;  Boynton  v.  Clinton,  etc.,  Mut.  Ins. 
Co.,  16  Barb.  254;  Adler  v.  Germania  F.  Ins. 
Co.,  17  Misc.  347,  39  N.  Y.  Suppl.  1070; 
American  Artistic  Gold  Stamping  Co.  v. 
Glens  Falls  Ins.  Co.,  1  Misc.  114,  20  N.  Y. 
Suppl.  646 ;  Halpin  v.  Insurance  Co.  of  North 
America,  10  N.  Y.  St.  345;  Roberts,  etc.,  Co. 
V.  Sun  Mut.  Ins.  Co.,  13  Tex.  Civ.  App.  64, 
35  S.  W.  955;  Alamo  F.  Ins.  Co.  v.  Schmitt, 
10  Tex.  Civ.  App.  550,  30  S.  W.  833. 

Firgrima.^  Connecticut  F.  Ins.  Co.  v.  Til- 
ley,  88  Va.  1024,  14  S.  E.  851,  29  Am.  St. 
Rep.  770. 

West  Virginia. —  Quarrier  v.  Peabody  Ins. 
Co.,  10  W.  Va.  507,  27  Am.  Rep.  582. 

Wisconsin. —  Loomis  v.  Rockford  Ins.  Co., 
77  Wis.  87,  45  N.  W.  813,  20  Am.  St.  Rep. 
96,  8  L.  R.  A.  834. 

United  States. —  Royal  Ins.  Co.  v.  Martin, 
192  U.  S.  149,  24  S.  Ct.  247,  48  L.  ed.  385. 

Canada. —  Richmond  F.  Ins.  Co.  v.  Fee, 
14  Quebec  293. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  702. 

Severable  contract  see  supra,  XI,  L;  XII,  D. 

69.  Maine. —  Barnes  v.  Union  Mutual  P. 
Ins.  Co.,  51  Me.  110,  81  Am.  Dec.  562. 

Massachusetts. — Lee  v.  Howard  F.  Ins.  Co., 
3  Gray  583. 

New  Hampshire. —  Baldwin  v.  Harford  P. 
Ins.  Co.,  60  N.  H.  422,  49  Am.  Rep.  324. 

Wisconsin. —  Dohlantry  v.  Blue  Mounds 
F.,  etc.,  Ins.,  Co.,  83  Wis.  181,  53  N.  W. 
448;  Loomis  v.  Rockford  Ins.  Co.,  77  Wis. 
87,  45  N.  W.  813,  20  Am.  St.  Rep.  96,  8 
L.  R.  A.  834. 

Canada. —  McKay  v.  Norwich  Union  Ins. 
Co.,  27  Ont.  251;  Ramsay  Woollen  Cloth  Mfg. 
Co.  V.  Mutual  F.  Ins.  Co.,  11  U.  C.  Q.  B. 
516. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  702. 

70.  Connecticut. —  Essex  Sav.  Bank  v. 
Meriden  F.  Ins.  Co.,  57  Conn.  335,  17  Atl. 
930,  18  Atl.  324,  4  L.  R.  A.  759. 

Maine. —  Barnes  v.  Union  Mut.  P.  Ins.  Co., 
51  Me.  110,  81  Am.  Dec.  562. 
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divisible,'"  then  a  breach  as  to  a  part  of  the  subject-matter  of  the  insurance  will 
avoid  the  whole  policy.  These  rules  have  been  applied  to  policies  covering 
separate  buildings '''  or  different  articles  of  personalty ,'''  or  to  instances  where  a 
policy  covered  both  realty  and  personalty.''* 

6.  Proceedings  Necessary  to  Make  Forfeiture  Effective.  Where  a  policy 
provides  that,  on  a  breach  of  condition,  the  policy  shall  be  void,  unless  the  con- 
sent of  the  insurer  is  obtained  or  indorsed  thereon,  the  policy  is  absolutely  void 
ipso  facto,  when  a  breach  occurs  without  any  affirmative  action  on  the  part  of 
the  insurer.'''     If,  however,  the  policy  simply  provides  that  there  is  an  option 


Maryland. —  Associated  Firemen's  Ins.  Co. 
c.  Assum,  5  Md.  165. 

Minnesota. —  Plath  v.  Minnesota  Farmers' 
Mut.  F.  Ins.  Assoc,  23  Minn.  479,  23  Am. 
Eep.  697. 

Nebraska. —  Home  F.  Ins.  Co.  v.  Bernstein, 
55  Nebr.  260,  75  N.  W.  839. 

New  Jersey. —  Hartshome  v.  Agricultural 
Ins.  Co.,  50  N.  J.  L.  427,  14  Atl.  615. 

New  York. —  Kiernan  v.  Agricultural  Ins. 
Co.,  72  Hun  519,  25  N.  Y.  Suppl.  438;  Bailey 
V.  Homestead  F.  Ins.  Co.,  16  Hun  503  [af- 
firmed in  80  N.  Y.  21,  36  Am.  Rep.  570]. 

Pennsyhianiaj —  Philadelphia  Fire  Assoc. 
V.  Williamson,  26  Pa.   St.   196. 

Vermont. —  McGowan  v.  People's  Mut.  F. 
Ins.  Co.,  54  Vt.  211,  41  Am.  Eep.  843. 

Wisconsin. — i  Burr  v.  German  Ins.  Co.,  84 
Wis.  76,  54  N.  W.  22,  36  Am.  St.  Rep.  905; 
Loomis  V.  Eockford  Ins.  Co.,  77  Wis.  87,  45 
N.  W.  813,  20  Am.  St.  Rep.  96,  8  L.  R.  A. 
834.  But  see  Stevens  v.  Queen  Ins.  Co.,  81 
Wis.  335,  51  N.  W.  555,  29  Am.  St.  Rep.  905. 

Canada. —  Gore  Dist.  Mut.   F.   Ins.   Co.  v. 

Samo,  2  Can.   Sup.   Ct.   411;   Dunlop  v.  Us- 

borne,  etc..  Farmers  Mut.  F.  Ins.  Co.,  22  Ont, 

,  App.   364;    Kuntz  v.   Niagara  Dist.   F.   Ins. 

Co.,  16  U.  C.  C.  P.  573. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  702. 

Entire  contract  see  supra,  XI,  L;  XII,  D. 

Although  the  policy  provides  that  the  "  en- 
tire "  policy  shall  be  avoided,  this  result  will 
not  be  had  if  the  risk  is  really  severable. 
Hollaway  v.  Dwelling  House  Ins.  Co.,  121  Mo. 
87,  25  S.  W.  850 ;  Trabue  v.  Dwelling  House 
Ins.  Co.,  121  Mo.  75,  25  S.  W.  848,  42  Am. 
St.  Rep.  523,  23  L.  R.  A.  719. 

71.  McQueeny  v.  Phcenix  Ins.  Co.,  52  Ark. 
257,  12  S.  W.  498,  20  Am.  St.  Rep.  179,  5 
L.  R.  A.  744;  Kahler  v.  Iowa  State  Ins.  Co., 
106  Iowa  380,  76  N.  W.  734;  Garver  v.  Hawk- 
eye  Ins.  Co.,  69  Iowa  202,  28  N.  W.  555; 
Kelly  V.  Humboldt  F.  Ins.  Co.,  4  Pa.  Cas. 
99,   6  Atl.   740. 

73.  Illinois. —  Hartford  F.  Ins.  Co.  v. 
Walsh,  54  111.  164,  5  Am.  Rep.  115. 

Kentucky. —  Speagle  v.  Dwelling  House 
Ins.  Co.,  97  Ky.  646,  31  S.  W.  282,  17  Ky. 
L.  Rep.  610. 

Massachusetts. —  Clark  v.  New  England 
Mut.  Ins.  Co.   6  Cush.  342,  53  Am.  Dec.  44. 

New  York. —  Herrman  v.  Adriatic  F.  Ins. 
Co.,  85  N.  Y.  162,  39  Am.  Rep.  644. 

Wisconsin. —  Loomis  v.  Rockford  Ins.  Co., 
77  Wis.  87,  45  N.  W.  813,  20  Am.  St.  Rep. 
96,  8  L.  R.  A.  834. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  702. 

[XIII.  A.  5] 


But  where  the  risks  in  an  insurance  policy 
were  distributed  upon  buildings  situated  upon 
farms  several  miles  apart,  the  contract  was 
held  severable,  although  the  consideration  was 
a  gross  sum,  so  that  a  breach  of  a  condition 
as  to  one  of  the  buildings .  did  not  invali- 
date the  insurance  as  to  the  others.  Loomis 
V.  Eockford  Ins.  Co.,  77  Wis.  87,  45  N.  W. 
813,  20  Am.  St.  Eep.  96,  8  L.  R.  A.  834. 

73.  German  Ins.  Co.  v.  Miller,  39  111.  App. 
633;  Dwelling  House  Ins.  Co.  v.  Butterly,  33 
111.  App.  626;  German  Ins.  Co.  v.  Fairbank, 
32  Nebr.  750,  49  N.  W.  711,  29  Am.  St.  Rep. 
459;  Adler  v.  Germania  F.  Ins.  Co.,  17  Misc. 
(N.  Y.)  347,  39  N.  Y.  Suppl.  1070;  American 
Artistic  Gold  Stamping  Co.  v.  Glens  Falls 
Ins.  Co.,  1  Misc.  (N.  Y.')  114,  20  N.  Y. 
Suppl.  646. 

74.  Illinois. —  Illinois  Mut.  F.  Ins.  Co.  v. 
Fix,  53  111.  151,  5  Am.  Rep.  38;  Commer- 
cial Ins.  Co.  V.  Spankneble,  52  111.  53,  4  Am. 
Eep.   582. 

Kansas. —  Kansas  Farmers'  F.  Ins.  Co.  v. 
Saindon,  53  Kan.  623,  36  Pac.  983. 

Missouri. —  Hollaway  v.  Dwelling  House 
Ins.  Co.,  121  Mo.  87,  25  S.  W.  850;  Trabue 
V.  Dwelling  House  Ins.  Co.,  121  Mo.  75,  25 
S.  W.  848,  42  Am.  St.  Eep.  523,  23  L.  E.  A. 
719. 

Nebraska. —  Phenix  Ina.  Co.  v.  Grimes,  33 
Nebr.  340,  50  N.  W.  168;  State  Ins.  Co.  v, 
Schreck,  27  Nebr.  527,  43  N.  W.  340,  20  Am. 
St.  Rep.  696,  6  L.  R.  A.  524. 

New  Yor/c— Merrill  v.  Agricultural  Ins. 
Co.,  10  Hun  428  [affirmed  in  73  N.  Y.  452,  2» 
Am.  Rep.  184]. 

Tensas. —  Roberts,  etc.,  Co.  v.  Sun  Mut.  Ins. 
Co.,  13  Tex.  Civ.  App.  64,  35  S.  W.  955. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  702. 

Vacancy  as  to  part  only  see  infra,  XIII, 
B,  7,  f. 

75.  Arkansas. —  Sun  Mut.  Ins.  Co.  v.  Dud- 
ley, 65  Ark.  240,  45  S.  W.  539. 

Iowa. —  Meadows  v.  Hawkeye  Ins.  Co.,  62 
Iowa  387,  17  N.  W.  600;  Supple  v.  Iowa 
State  Ins.  Co.,  58  Iowa  29,  11  N.  W.  716. 

Kansas. —  Commercial  Union  Assur.  Co.  v. 
Norwood,   57  Kan.  610,  47   Pac.   529. 

Louisiana. —  Monroe  Bldg.,  etc.,  Assoc,  v. 
Liverpool,  etc.,  Ins.  Co.,  50  La.  Ann.  1243, 
24  So.  238. 

Massachusetts. — Allen  v.  Massasoit  Ins. 
Co.,  99  Mass.  160. 

Michigan. —  New  York  Cent.  Ins.  Co.  «. 
Watson,  23  Mich.  486. 

Minnesota. —  Betcher  v.  Capital  F.  Ins.  Co., 
78  Minn.  240,  80  N.  W.  971. 
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reserved  to  the  company  of  declaring  a  forfeiture,  all  legal  and  affirmative  steps 
to  complete  a  forfeiture  are  requisite.'^  And  some  courts  have  regarded  the 
term  "  void  "  as  meaning  only  "  voidable,"  and  consequently  assert  that  a  breach 
of  condition  merely  gives  the  insurer  ground  to  declare  a  forfeiture."  And  the 
insurer  may  vpaive  the  forfeiture  and  continue  the  policy.™  Whether  this  waiver 
may  be  oral  when  the  contract  provides  that  it  must  be  in  writing  and  indorsed 
on  the  policy  is  a  question  upon  which  there  is  great  judicial  conflict.  Some 
cases  assert  that  this  provision  is  determinative,"  while  others  hold  that  such  a 
provision  being  inserted  for  the  beneiit  of  the  insurer  may  be  itself  waived.™ 

7.  Parties  Affected  by  Forfeiture  —  a.  Assignees.^^  An  assignee  steps  into 
the  shoes  of  the  assignor  and  therefore  takes  subject  to  any  defense  available 
against  him  arising  prior  to  the  assignment.^'    He  of  course  takes  subject  to  all 


Ohio. —  Ohio  Farmers'  Ins.  Co.  v.  Wilson, 
70  Ohio  St.  354,  71  N.  E.  715. 

Pennsylvania. —  Bemis  v.  Harborereek  Mut. 
F.  Ins.  Co.,  200  Pa.  St.  340,  49  Atl.  769; 
Fire  Assoc,  v.  Gilmer,  3  Walk.  234;  Marshall 
V.  Insurance  Co.  of  North  America,  10  Pa. 
Co.  Ct.  87. 

Vermont. —  Tittemore  v.  Veripont  Mut.  F. 
Ins.  Co.,  20  Vt.  546. 

Wisconsin. —  Carey  v.  German  American 
Ins.  Co.,  84  Wis.  80,  54  N.  W.  18,  36  Am.  St. 
Rep.  907,  20  L.  R.  A.  267. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  703. 

Nor  is  the  date  of  forfeiture  postponed  by 
a  delay  on  the  part  of  the  insurer  to  return 
any  unearned  premium  or  evidence  thereof 
to  which  the  insured  may  be  entitled.  Bane 
V.  Travelers'  Ins.  Co.,  85  Ky.  677,  4  S.  W.  787, 
9  Ky.  L.  Rep.  211 ;  Buchanan  v.  Westchester 
County  Mut.  Ins.  Co.,  61  N.  Y.  611 ;  Davison 
V.  London,  etc.,  F.  Ins.  Co.,  189  Pa.  St.  132, 
42  Atl.  2;  Employers'  Liability  Assur.  Corp. 
V.  Rochelle,  13  Tex.  Civ.  App.  232,  35  S.  W. 
869. 

76.  Maryland. —  Martin  v.  Montgomery 
County  Mut.  F.  Ins.  Co.,  45  Md.  51. 

Michigan. —  Olmstead  v.  Farmers'  Mut.  F. 
Ins.   Co.,  50  Mich.  200,  15  N.  W.  82. 

New  York. —  Hyatt  v.  Wait,  37  Barb.  29. 

Pennsylvania. —  Sinking  Springs  Mut.  Ins. 
Co.  V.  Hoff,  2  Wkly.  Notes  Cas.  41. 

Wisconsin. —  Wakefield  v.  Orient  Ins.  Co., 
50  Wis.  532,  7  N.  W.  647. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  703. 

Revival  of  policy  see  supra,  XIII,  A,  3. 

When  it  is  sought  to  declare  a  policy  void 
for  failure  to  pay  assessments,  due  notice  of 
the  assessment  must  have  been  given  (Sink- 
ing Springs  Mut.  Ins.  Co.  v.  Hoff,  2  Wkly. 
Notes  Cas.  (Pa.)  41)  and  all  formalities 
complied  with  (Olmstead  v.  Farmers'  Mut. 
F.  Ins.  Co.,  50  Mich.  200,  15  N.  W.  82).  See 
supra,  V,  B,  6. 

77.  Georgia. — Lackey  v.  Georgia  Home  Ins. 
Co.,  42  Ga.  456. 

Indiana. —  Replogle  v.  American  Ins.  Co., 
132  Ind.  360,  31  N.  B.  947. 

Kentucky. —  Stephenson  v.  Phcenix  Ins.  Co., 
6  Ky.  L.  Rep.  196. 

Nebraska. —  Hughes  v.  Insurance  Co.  of 
North  America,  40  Nebr.  626,  59  N.  W.  112. 

New  York. —  Bigler  v.  New  York  Cent. 
Ins.   Co.,  22  N.  Y.  402;   Lobee  v.  Standard 


Live  Stock  Ins.  Co.,  12  Misc.  499,  33  N.  Y. 
Suppl.  657. 

Tennessee. —  Somerfield  v.  State  Ins.  Co., 
8  Lea  547,  41  Am.  Rep.  662. 

Texas. —  Wilson  i\  iEtna  Ins.  Co.,  12  Tex. 
Civ.  App.  512,  33  S.  W.  1085. 

Canada. —  Gauthier  v.  Waterloo  Mut.  Ins. 
Co.,  6  Ont.  App.  231 ;  Mason  v.  Andes  Ins. 
Co.,  23  U.  C.  C.  P.  37;  Jacobs  v.  Equitable 
Ins.  Co.,  19  U.  C.  Q.  B.  250. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  703. 

Waiver  and  estoppel  see  infra,  XIV. 

78.  Manufacturers',  etc.,  Ins.  Co.  v.  Arm- 
strong, 145  111.  469,  34  N.  B.  553;  Hyatt  v. 
Wait,  37  Barb.   (N.  Y.)   29. 

79.  Baumgartel  v.  Providence-Washington 
Ins.  Co.,  136  N.  Y.  547,  32  N.  E.  990;  Quin- 
lan  V.  Providence  Washington  Ins.  Co.,  133 
N.  Y.  356,  31  N.  E.  31,  28  Am.  St.  Rep.  645; 
Allen  V.  German-American  Ins.  Co.,  123  N.  Y. 
6,  25  N.  E.  309;  Messelback  v.  Norman,  122 
N.  Y.  578,  26  N.  E.  34;  Walsh  v.  Hartford  F. 
Ins.  Co.,  73  N.  Y.  5.    See  also  infra,  XIV. 

80.  Illinois. —  Manufacturers',  etc.,  Ins.  Co. 
V.  Armstrong,  145  111.  469,  34  N.  E.  553. 

Iowa. —  Viele  v.  Germania  Ins.  Co.,  26  Iowa 
9,  96  Am.  Dec.  83. 

Kansas. —  German  Ins.  Co.  v.  Gray,  43  Kan. 
497,  23  Pac.  637,  19  Am.  St.  Rep.  150,  8 
L.  R.  A.  70. 

Michigan. —  Westchester  F.  Ins.  Co.  v. 
Earle,  33  Mich.  143. 

Virginia. —  Georgia  Home  Ins.  Co.  v.  Kin- 
nier,  28  Gratt.  88. 

Wisconsin. —  Shafer  v.  Phoenix  Ins.  Co.,  53 
Wis.  361,  10  N.  W.  381. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  703. 

81.  Assignment  generally  see  supra,  VIII. 

82.  Wilson  v.  Montgomery  County  Mut.  F. 
Ins.  Co.,  174  Pa.  St.  554,  34  Atl.  122;  Burger 
V.  Farmers'  Mut.  Ins.  Co.,  71  Pa.  St.  422. 
Thus  if  an  assignment  by  the  terms  of  the 
policy  renders  it  void,  the  assignee  cannot 
recover  thereunder,  for  there  is  a  breach  of 
condition  by  the  assignor.  Pennsylvania  Ins. 
Co.  V.  Trask,  8  Phila.  (Pa.)  32.  In  Hall  v. 
Niagara  P.  Ins.  Co.,  93  Mich.  184,  53  N.  W. 
727,  32  Am.  St.  Rep.  497,  18  L.  R.  A.  135,  it 
was  held,  however,  that  a  new  contract  arose 
with  the  assignee,  and  that  the  fact  that  the 
policy  was  invalid  as  against  the  assignor  was 
no  defense  against  the  assignee.  See  supra, 
XII,  C,  1. 
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the  terms  and  conditions  of  the  risk,*'  except  as  to  those  conditions  not  shown  in 
the  policy  and  of  which  he  has  no  notice.^  When,  however,  an  assignment  has 
been  made  and  assented  to  by  the  company  whereby  there  is  created  a  privity  of 
contract  between  the  insurer  and  the  assignee,  a  new  contract  has  been  con- 
summated and  the  assignee  is  not  injured  by  subsequent  acts  of  the  assignor.'' 
If  no  privity  has  been  created  because  the  assignment  has  not  been  completed, 
the  assignee  is  subject  to  all  breaches  of  condition  by  the  assignor  ;  ^  the  assignee 
iinder  such  circumstances  is  not  "  the  insured."  ^ 

b.  Mortgagees,  If  there  has  beeu  no  true  assignment  creating  privity,  but 
only  a  direction  that  the  proceeds  shall  be  payable  to  the  mortgagee  "  as  his 
interest  may  appear,"  the  mortgagee  may  be  defeated  by  a  breach  of  condition 
by  the  mortgagor,^  for  the  reason  that  the  contract  is  with  the  original  insured 


This  rule  is  occasionally  embodied  in  a 
statute!.  Mershon  v.  National  Ins.  Co.,  34 
Iowa  87 ;  Swenaon  v.  Sun  Fire  Office,  68  Tex. 
461,  5  S.  W.  60. 

83.  Ranspach  v.  Teutonia  F.  Ins.  Co.,  109 
Mich.  699,  67  N.  W.  967 ;  Leavitt  v.  Western 
M.  &  F.  Ins.  Co.,  7  Rob.  (La.)  351;  Burger 
V.  Farmers'  Mut.  Ins.  Co.,  71  Pa.  St. 
422. 

84.  Miller  v.  Hillsborough  Mut.  F.  Assoc, 
<N.  J.  Ch.  1889)    17  Atl.  293. 

But  he  is  held  to  have  notice  of  by-la^ws 
made  a  part  of  the  policy.  Burger  ».  Farm- 
ers' Mut.  Ins.   Co.,  71  Pa.   St.  422. 

85.  New  England  F.  &  M.  Ins.  Co.  v.  Wet- 
more,  32  111.  221;  Pollard  v.  Somerset  Mut. 
F.  Ins.  Co.,  42  Me.  221;  Boyless  v.  Mer- 
chants' Town  Mut.  Ins.  Co.,  106  Mo.  App.  684, 

80  S.  W.  289;  Allen  v.  Hudson  River  Mut. 
Ins.  Co.,  19  Barb.  (N.  Y.)  442;  Tillou  v. 
Kingston  Mut.  Ins.  Co.,  7  Barb.  (N.  Y.) 
670.  Contra,  Pupke  v.  Resolute  F.  Ins.  Co., 
17  Wis.  378,  84  Am.  Dec.  754. 

The  non-pajrment  of  a  cash  premium  note 
by  the  assignor  of  which  the  assignee  was  not 
aware  will  not  affect  the  policy  in  the  as- 
signee's hands.  Storms  v.  Canada  Farmers' 
Mut.  Ins.  Co.,  22  U.  C.  C.  P.  75.  See  also 
Kreutz  v.  Ni%ara  Dist.  Mut.  F.  Ins.  Co., 
16  U.  C.  C.  P.  131. 

86.  Home  Mut.  F.  Ins.  Co.  v.  Hauslein, 
60  111.  521;  Lawrence  v.  Holyoke  Ins.  Co., 
11  Allen  (Mass.)  387;  Wilson  v.  Montgomery 
County  Mut.  F.  Ins.  Co.,  174  Pa.  St.  554,  34 
Atl.  122. 

87.  Bowditch  Mut.  F.  Ins.  Co.  v.  Winslow, 
3  Gray  (Mass.)  415;  Kanady  v.  Gore  Dist. 
Mut.  F.  Ins.  Co.,  44  U.  C.  Q.  B.  261. 

88.  Galifornia. — Holbrook  v.  Baloise  F.  Ins. 
Co.,  117  Cal.  561,  49  Pac.  555. 

Colorado. —  Scania  Ins.  Co.  v.  Johnson,  22 
Colo.  476,  45  Pac.  431. 

Georgia. —  Continental  Ins.  Co.  v.  Ander- 
son, 107  Ga.   541,  33  S.  E.  887. 

Illinois. —  Queen  Ins.  Co.  v.  Dearborn  Sav., 
etc.,  Assoc,  175  111.  115,  51  N.  E.  717;  Con- 
tinental Ins.  Co.  V.  Hulman,  92  111.  145,  34 
Am.  Rep.  122;  Home  Mut.  F.  Ins.  Co.  v. 
Hauslein,  60  111.  521 ;  Illinois  Mut.  F.  Ins. 
Co.  V.  Fix,  53  111.  151,  5  Am.  Rep.  38;  Ameri- 
can Cent.  Ins.  Co.  v.  Birds  Bldg.,  etc.,  Assoc, 

81  111.  App.  258. 

Kentucky. —  Bergman  v.  Commercial  Union 
Ins.  Co.,  12  Ky.  L.  Rep.  942. 
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Louisiana. —  Monroe  Bldg.,  etc.,  Assoc,  v. 
Liverpool,  etc,  Ins.  Co.,  50  La.  Ann.  1243,  24 
So.  238. 

Maine. —  Brunswick  Sav.  Inst.  v.  Commer- 
cial Union  Ins.  Co.,  68  Me.  313,  28  Am.  Rep. 
56. 

Massachusetts. —  Loring  v.  Manufacturers' 
Ins.  Co.,  8  Gray  28. 

Michigan.-^  Jaakulski  v.  Citizens'  Mut.  F. 
Ins.  Co.,  131  Mich.  603,  92  N.  W.  98. 

Minnesota. —  Gasner  v.  Metropolitan  Ins. 
Co.,  13  Minn.  483. 

Missouri. —  Kabrich  v.  State  Ins.  Co.,  48 
Mo.  App.  393;  Kempf  v.  Farmers'  Mut.  F. 
Ins.  Co.,  41  Mo.  App.  27. 

Nebraska. —  Antes  v.  State  Ins.  Co.,  61 
Nebr.  55,  84  N.  W.  412. 

New  Jersey. —  Lattan  v.  Royal  Ins.  Co.,  45 
N.  J.  L.  453. 

New  York. —  Perry  v.  Lorillard  F.  Ins.  Co., 
61  N.  Y.  214,  19  Am.  Rep.  272;  Grosvenor  v. 
Atlantic  F.  Ins.  Co.,  17  N.  Y.  391;  Lewis  v. 
Guardian  F.  Assur.  Co.,  93  N.  Y.  App.  Div. 
157,  87  N.  Y.  Suppl.  525;.  Rosenstein  v. 
Traders'  Ins.  Co.,  79  N.  Y.  App.  Div.  481, 
79  N.  Y.  Suppl.  736;  Merwin  v.  Star  F.  Ins. 
Co.,  7  Hun  659.  But  see  Tillou  v.  Kingston 
Mut.  Ins.  Co.,  5  N.  Y.  405. 

Ohio. —  Little  v.  Eureka  Ins.  Co.,  5  Ohio 
Dec.   (Reprint)  285,  4  Am.  L.  Ree.  228. 

Rhode  Island. —  Hazard  v.  Franklin  Mut. 
F.  Ins.  Co.,  7  R.  I.  429 ;  Hoxsie  v.  Providence 
Mut.  F.  Ins.  Co.,  6  R.  I.  517. 

South  Dakota. —  Ormsby  v.  Phenix  Ins.  Co., 
5  S.  D.  72,  58  N.  W.  301. 

Tennessee. —  Hocking  v.  Virginia  F.  &  M. 
Ins.  Co.,  99  Tenn.  729,  42  S.  W.  451,  63  Am. 
St.  Rep.  862,  39  L.  R.  A.  148. 

Texas. —  Swenson  v.  Sun  Fire  Office,  68 
Tex.  461,  5  S.  W.  60. 

Vermont. —  Moulthrop  v.  Farmers'  Mut.  F. 
Ins.  Co.,  52  Vt.  123. 

Washington. — American  Bldg.,  etc.,  Assoc. 
».  Farmers'  Ins.  Co.,  11  Wash.  619,  40  Pac. 
125. 

Wisconsin. —  Wunderlich  v.  Palatine  F.  Ins. 
Co.,   104  Wis.  395,  80  N.  W.  471. 

United  States.—  Friemansdorf  v.  Water- 
town  Ins.  Co.,  1  Fed.  68;  Humphry  v.  Hart- 
ford F.  Ins.  Co.,  12  Fed.  Cas.  No.  6,875,  15 
Blatchf.  504. 

Canada. —  Agricultural  Sav.,  etc,  Co.  v. 
Liverpool,  etc.,  Ins.  Co.,  3  Ont.  L.  Rep.  127; 
Mechanics'  Bldg.,  etc.,  Soc.  v.  Gore  Dist.  Mut. 
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and  the  mortgagee  becomes  possessed  of  only  the  mortgagor's  chose  in  action. 
It  is  immaterial  that  the  mortgagee  was  the  party  who  procured  the  insurance.^' 
The  same  rule  prevails  when  the  designated  payee  is  not  a  mortgagee,  but  a  mere 
appointee.*"  Even  though  the  transfer  be  with  the  assent  of  the  insurer,  if  no 
privity  of  contract  is  completed,  the  mortgagee's  rights  will  be  defeated  by  the 
breach  of  conditions  by  the  mortgagor.''  But  if  a  new  contract  be  made  directly 
between  the  mortgagee  and  the  insurer,  subsequent  breaches  of  condition  by  the 
mortgagor  are  immaterial  and  do  not  affect  the  rights  of  the  mortgagee.''*  These 
rules  have  led  to  statutory  enactments  in  many  states  that  the  mortgagee  shall  not 
be  prejudiced  by  the  acts  of  the  mortgagor  after  the  mortgagee  has  thus  been 
designated  as  the  payee.'^    The  mortgagee  it  seems,  however,  should  notify  the 


F.  Ins.  Co.,  3  Ont.  App.  151;  Livingstone  v. 
Western  Ins.  Co.,  16  Grant  Ch.   (U.  C.)  9. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  704 
et  seq.    See  supra,  XII,  C,  2. 

The  mortgagee  is  not  injured  by  failure  of 
the  mortgagor  after  loss  to  comply  with  re- 
quirements of  the  policy.  Queen  Ins.  Co.  v. 
Dearborn  Sav.,  etc.,  Assoc,  175  111.  115,  51 
N.  E.  717;  Bergman  v.  Commercial  Union 
Ins.  Co.,  12  Ky.  L.  Rep.  942. 

89.  Kabrieh  v.  State  Ins.  Co.,  48  Mo.  App. 
393;    Merwin   v.    Star    F.    Ins.    Co.,    7   Hun 

(N.  Y.)  659.  Contra,  Humphry  v.  Hartford 
F.  Ins.  Co.,  12  Fed.  Cas.  No.  6,875,  15  Blatehf. 
504.  And  compare  Tallman  v.  Atlantic  F. 
&  M.  Ins.  Co.,  4  Abb.  Dec.  (N.  Y.)  345,  3 
Keyes  87,  33  How.  Pr.  400. 

Effect  of  making  policy  payable  to  mort- 
gagee see  infra,  XIII,  F,  2,  1,  (v). 

90.  Holbrook  v.  Baloise  F.  Ins.  Co.,  117 
Cal.  561,  49  Pac.  555;  Richmond  v.  Phoenix 
Assur.  Co.,  88  Me.  105,  33  Atl.  786;  Edes  v. 
Hamilton  Mut.  Ins.  Co.,  3  Allen  (Mass.)  362; 
Hale  V.  Mechanics'  Mut.  F.  Ins.  Co.,  6  Gray 

(Mass.)  169,  66  Am.  Dec.  410;  Warbasse  v. 
Sussex  County  Mut.  Ins.  Co.,  42  N.  J.  L.  203. 
The  creditors  of  the  insured  have  no  better 
right  than  their  debtor.  Phenix  Ins.  Co.  v. 
Willis,  70  Tex.  12,  6  S.  W.  825,  8  Am.  St. 
Rep.  566. 

91.  Massachusetts. — 'Lawrence  v.  Holyoke 
Ins.  Co.,  11  Allen  387. 

New  York. —  Buffalo  Steam  Engine  Works 
V.  Sun  Mut.  Ins.  Co.,  17  N.  Y.  401;  Boynton 
V.  Clinton,  etc.,  Mut.  Ins.  Co.,  16  Barb.  254. 

Pennsylvama. —  State  Mut.  F.  Ins.  Co.  v. 
Roberts,  31  Pa.  St.  438. 

United  States. —  Bilson  v.  Manufacturers' 
Ins.  Co.,  3  Fed.  Cas.  No.  1,410,  Brunn.  Col. 
Cas.  290. 

Canada. — Burton  v.  Gore  Dist.  Mut.  F.  Ins. 
Co.,  12  Grant  Ch.    (U.  C.)    156. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  704 
€t  seq. 

92.  Oakland  Home  Ins.  Co.  v.  Bank  of  Com- 
merce, 47  Nebr.  717,  66  N.  W.  646,  58  Am. 
St.  Rep.  663,  36  L.  R.  A.  673 ;  Phoenix  Ins.  Co. 
V.  Floyd,  19  Hun  (N.  Y.)  287;  Boyd  v. 
Thuringia  Ins.  Co.,  25  Wash.  447,  65  Pac. 
785,  55  L.  R.  A.  165. 

This  is  the  result  when  the  policy  expressly 
provides  that  the  subsequent  acts  of  the 
mortgagor  shall  not  be  visited  upon  the 
mortgagor.     Glens   Falls  Ins.   Co.  v.  Porter, 


44  Fla.  568,  33  So.  473;  City  Five  Cents 
Sav.  Bank  v.  Pennsylvania  F.  Ins.  Co.,  122 
Mass.  165;  Franklin  Sav.  Inst.  v.  Central 
Mut.  F.  Ins.  Co.,  119  Mass.  240;  Foster  v. 
Equitable  Mut.  F.  Ins.  Co.,  2  Gray  216; 
Magoun  v.  Firemen's  Fund  Ins.  Co.,  86  Minn. 
486,  91  N.  W.  5,  91  Am.  St.  Rep.  370.  See 
supra,  XII,  C,  2. 

93.  Such  provisions  inserted  in  the  policy 
protect   the   mortgagee   as   intended. 

Arkansas. —  Planters'  Mut.  Ins.  Assoc,  v. 
Southern  Sav.  Fund,  etc.,  Co.,  68  Ark.  8,  56 
S.  W.  443. 

Florida. —  Glens  Falls  Ins.  Co.  v.  Porter, 
44  Fla.  568,  33  So.  473. 

Iowa. —  Christenson  v.'  Fidelity  Ins.  Co., 
117  Iowa  77,  90  N.  W.  495,  94  Am.  St. 
Rep.  286. 

Kansas. —  Lancashire  Ins.  Co.  v.  Boardman, 
58  Kan.  339,  49  Pac.  92,  62  Am.  St.  Rep.  621. 

Missouri. —  Senor  v.  Western  Millers'  Mut. 
F.  Ins.  Co.,  181  Mo.  104,  79  S.  W.  687. 

Nebraska. —  Hanover  F.  Ins.  Co.  v.  Bohn, 
48  Nebr.  743,  67  N.  W.  774,  58  Am.  St.  Rep. 
719;  Phenix  Ins.  Co.  v.  Omaha  L.  &  T.  Co., 
41  Nebr.  834,  60  N.  W.  133,  25  L.  R.  A. 
679. 

Pennsylvania. — Southern  Bldg.,  etc.,  Assoc. 
V.  Pennsylvania  F.  Ins.  Co.,  23  Pa.  Super.  Ct. 
88. 

Rhode  Island. —  Francis  v.  Butler  Mut.  F. 
Ins.  Co.,  7  R.  I.  159. 

South  Dakota. —  Ormsby  v.  Phenix  Ins.  Co., 
5  S.  D.  72,  58  N.  W.  301. 

Texas. —  Sun  Ins.  Office  v.  Beneke,  ( Civ. 
App.  1899)  53  S.  W.  98;  Merchants'  Ins. 
Co.  V.  Story,  13  Tex.  Civ.  App.  124,  35  S.  W. 
68. 

United  States. —  Syndicate  Ins.  Co.  v.  Bohn, 
65  Fed.  165,  12' C.  C.  A.  531,  27  L.  R.  A.  614; 
New  York  Mut.  F.  Ins.  Co.  v.  Alvord,  61  Fed. 
752,  9  C.  C.  A.  623. 

Canada. —  Black  v.  National  Ins.  Co.,  24 
L.  C.  Jur.  65;  National  Assur.  Co.  v.  Harris, 
5  Montreal  Q.  B.  345,  17  Rev.  L6g.  230. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  707. 

Contra. —  Gasner  v.  Metropolitan  Ins.  Co., 
13  Minn.  483. 

It  seems  immaterial  under  the  standard 
fire  policy  that  this  clause  is  not  inserted, 
if  the  policy  refers  to  the  rights  of  the  mort- 
gagee as  governed  by  the  provisions  of  a 
slip  attached,  when  the  slip  that  ordinarily 
is  attached  contains  such  a  clause.    Christen- 
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insurer  of  any  breach  of  conditions  of  which  he  is  cognizant  in  order  to  justify  a 
recovery  by  him.^ 

8.  Construction.  Inasmuch  as  forfeitures  are  not  favored  by  the  law  and 
because  pohcies  are  drawn  by  the  insurer,  conditions  therein  amounting  to  prom- 
issory warranties  are  to  be  construed  liberally  in  favor  of  the  insured  and  more 
strongly  against  the  insurer  for  whose  benefit  they  are  imposed ;  '^  but  this  does 
not  mean  that  the  insured  can  assert  that  he  was  not  cognizant  of  the  warranty 
contained  in  the  policy  issued  to  him.  He  is  bound  by  those  that  appear  therein 
in  the  absence  of  fraud,  misrepresentation,  or  concealment.^* 

B.  Change  in  Condition,  Use,  or  Occupancy  —  l.  In  General.  Every 
contract  of  insurance  is  made  with  reference  to  the  conditions  surrounding  the 
subject-matter  of  the  risk  and  the  premium  is  fixed  with  reference  thereto.  It 
has  been  said  that  if  the  insured  were  permitted  to  change  those  conditions  and 
still  assert  the  existence  of  the  policy,  he  would  be  doing  an  unconscionable  act, 
and  that  accordingly  there  should  be  implied  in  every  policy  a  condition  that  the 
state  or  use  of  the  premises  will  not  be  changed  so  as  to  materially  increase  the 
risk."  It  is  customary,  however,  to  insert  in  the  policy  provisions  that  the  con- 
tract shall  be  void  if  the  hazard  be  increased  by  any  means  within  the  control  of 


son   V.    Fidelity   Ins.    Co.,    117   Iowa   77,   90 
N.  W.  495,  94  Am.  St.  Rep.  286. 

94.  Galantschik  v.  Globe  F.  Ins.  Co.,  10 
Misc.  (N.  Y.)  369,  31  N.  Y.  Suppl.  32,  hold- 
ing that  an  omission  to  do  so  will  defeat  a 
recovery.  See,  however,  Phenix  Ins.  Co.  v. 
Omaha  L.  &  T.  Co.,  41  Nehr.  834,  60  N.  W. 
133,  25  L.  R.  A.  679,  where  it  was  said  this 
was  an  independent  contract ;  and  where  there 
was  no  clause  in  the  policy  stipulating  a 
forfeiture  for  failure  to  give  the  notice. 

Failure  to  give  notice  when  he  has  not  ac- 
quired knowledge  himself  does  not  defeat  the 
mortgagee.  Southern  Bldg.,  etc.,  Assoc,  v. 
Pennsylvania  F.  Ins.  Co.,  23  Pa.  Super.  Ct. 
88. 

If  the  mortgagee  fails  to  require  such  a 
clause  to  te  inserted,  even  though  it  be  re- 
quired by  statute,  it  is  not  a  part  of  the 
contract.  Rosenstein  v.  Traders'  Ins.  Co., 
79  N.  Y.  App.  Div.  481,  79  N.  Y.  Suppl.  736. 

95.  Alabama. —  Burnett  v.  Eufaula  Home 
Ins.  Co.,  46  Ala.   11,  7  Am.  Rep.  581. 

Arkansas. —  Mechanics'  Ins.  Co.  v.  Thomp- 
son, 57  Ark.  279,  21  S.  W.  468. 

Delaware. —  Schilansky  v.  Merchants',  etc., 
F.  Ins.  Co.,  4  Pennew.  293,  55  Atl.  1014. 

Illinois. —  Norwaysz  v.  Thuringia  Ins.  Co., 
204  111.  334,  68  N.  E.  551;  Rockford  Ins. 
Co.  V.  Storig,  137  111.  646,  27  N.  E.  674. 

Indiana. —  Milwaukee  Mechanics'  Ins.  Co. 
V.  Niewedde,  12  Ind.  App.  145,  39  N.  E.  757; 
Schmidt  v.  German  Mut.  Ins.  Co.,  4  Ind.  App. 
340,  30  N.  E.  939. 

Kansas. —  Queen  Ins.  Co.  v.  Excelsior  Mill 
Co.,  69  Kan.  114,  76  Pac.  423. 

Maine. —  North  Berwick  Co.  v.  New  Eng- 
land F.  &  M.  Ins.  Co.,  52  Me.  336. 

Maryland. —  Schaeifer  v.  Farmers'  Mut.  F. 
Ins.  Co.,  80  Md.  563,  31  Atl.  317,  45  Am.  St. 
Rep.  361. 

Missouri. —  Bowman  v.  Pacific  Ins.  Co.,  27 
Mo.  152. 

Nebraska. —  Connecticut  F.  Ins.  Co.  v. 
Jeary,  60  Nebr.  338,  83  N.  W.  78,  51  L.  R.  A. 
698. 
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New  York. —  Rann  v.  Home  Ins.  Co.,  59 
N.  Y.  387. 

Pennsylvania. —  Bentley  v.  Lumbermen's 
Ins.  Co.,  191  Pa.  St.  276,  43  Atl.  209;  Reck 
V.  Hatboro  Mut.  Live-Stock,  etc.,  Co.,  163 
Pa.  St.  443,  30  Atl.  205. 

Tennessee. —  McNutt  v.  Virginia  F.  &  M. 
Ins.  Co.,    (Ch.  App.  1897)   45  S.  W.  61. 

Texas. —  iEtna  Ins.  Co.  v.  Fitze,  ( Civ.  App. 
1904)    78  S.  W.  370. 

Wisconsin. —  Wakefield  v.  Orient  Ins.  Co., 
50  Wis.  532,  7  N.  W.  647. 

United  States. —  Phoenix  Ins.  Co.  v. 
Slaughter,  12  Wall.  404,  20  L.  ed.  444;  Mul- 
ville  V.  Adams,  19  Fed.  887. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  697 
et  seq.  And  see  supra,  XI,  A,  3,  4;  XII,  A, 
3,  e. 

For  similar  statements  of  the  rule  see  De 
Lancey  v.  Rockingham  Farmers'  Mut.  F.  Ins. 
Co.,  52  N.  H.  581 ;  Smith  v.  Commercial  Union 
Ins.  Co.,  33  U.  C.  Q.  B.  529. 

For  instances  of  construction  of  policy  sea 
Thuringia  Ins.  Co.  v.  Norwaysz,  104  111.  App. 
390;  Boatwright  V.  ^tna  Ins.  Co.,  1  Strobh- 
(S.  C.)  281. 

Statutes  controlling  construction. —  A  for- 
feiture of  a  policy  cannot  be  declared  in  a 
manner  prohibited  by  law  in  the  state  of 
the  insurer's  incorporation.  U.  S.  Equitable 
L.  Assur.  Soc.  v.  Frommhold,  75  111.  App.  43. 
96.  Quinlan  v.  Providence  Washington  Ins. 
Co.,  133  N.  Y.  356,  31  N.  E.  31,  28  Am.  St. 
Rep.  645  [affirming  15  N.  Y.  Suppl.  317]; 
Morrison  v.  Insurance  Co.  of  North  America, 
69  Tex.  353,  6  S.  W.  605,  5  Am.  St.  Rep. 
63. 

97.  1  May  Ins.  (4th  ed.)  §  218  [citinif 
Hoffecker  v.  New  Castle  County  Mut.  Ins.  Co., 
5  Houst.  (Del.)  101].  The  authorities,  how- 
ever, do  not  in  general  support  this  assertion. 
Compare  Sillem  v.  Thornton,  2  C.  L.  R.  1710, 
3  E.  &  B.  868,  18  Jur.  748,  23  L.  J.  Q.  B. 
362,  2  Wkly.  Rep.  524,  77  E.  C.  L.  868; 
British  American  Land  Co.  v.  Mutual  F.  Ins. 
Co.,  1  L.  C.  L.  J.  95. 
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the  insured,  together  with  provisions  concerning  repairs  and  occupancy/^  which 
will  be  hereinafter  considered.     The  standard  policy  contains  such  clauses.^' 

2.  Alterations  and  Additions  —  a.  Stipulations.  Alterations  in  a  building  not 
increasing  the  risk  do  not  avoid  the  policy  in  the  absence  of  stipulations  that  such 
shall  be  the  result ;  ^  and  even  if  notice  be  required  of  "  any  change  in  the  risk," 
notice  need  not  be  given  of  an  immaterial  change.'  A  stipulation  that  the  policy 
is  to  be  void  if  material  alterations  be  made  in  the  premises  causing  an  increase 
of  the  risk  is  uniformly  upheld ; '  but  stipulations  that  the  policy  is  to  be  void,  or 
that  notice  must  be  given  to  the  insured,  if  any  alteration,  addition,  or  enlargement 
be  made,  are  to  be  given  effect  irrespective  of  whether  there  is  thus  an  increase 
of  risk  or  whether  such  alterations  were  connected  with  the  cause  of  the  fire.* 

b.  Permission  to  Make.  The  insurer  may  be  taken  to  have  waived  the  full 
or  partial  eflEect  of  such  a  clause  by  giving  permission  to  the  insured  to  make 
repairs  which  otherwise  would  be  prohibited.     The  extent  of  the  repairs  thus 


98.  See  infra,  XIII,  B,  5,  6;  XIII,  D,  1. 

99.  This  provision  must  be  construed  as 
meaning  a  material  increase  of  risk.  Crane 
V.  City  Ins.  Co.,  3  Fed.  558,  2  Flipp.  576. 
Contra,  Lyndsay  v.  Niagara  Dist.  Mut.  F. 
Ins.  Co.,  28  U.  C.  Q.  B.  326. 

Admissibility  of  expert  evidence  to  show 
increase  of  risk  see  infra,  XXI,  G,  2,  e   (I). 

1.  Girard  F.  &  M.  Ins.  Co.  v.  Stephenson, 
37  Pa.  St.  293,  78  Am.  Dec.  423;  Corn  v.  Ger- 
mania  Ins.  Co.,  7  Fed.  Cas.  No.  4,005;  James 
V.  Lycoming  Ins.  Co.,  13  Fed.  Cas.  No. 
7,182,  4  Cliff.  272. 

Where  the  policy  provides  that  any  altera- 
tions made  in  or  about  the  insured  property 
must  be  at  the  risk  of  the  party  insured, 
alterations  do  not  per  se  avoid  the  contract; 
and  the  question  whether  the  placing  of  a 
steam  engine  in  a  carpenter  shop  about 
twenty-five  feet  from  the  insured  property 
increases  the  hazard  is  properly  left  to  the 
jury.  Girard  F.  &  M.  Ins.  Co.  v.  Stephen- 
son, 37  Pa.  St.  293,  78  Am.  Dec.  423. 

2.  Malin  v.  Mercantile  Town  Mut.  Ins.  Co., 
105  Mo.  App.  625,  80  S.  W.  56;  Parker  v. 
Arctic  F.  Ins.  Co.,  59  N.  Y.  1. 

3.  Hill  V.  Middlesex  Mut.  F.  Assur.  Co., 
174  Mass.  542,  55  N.  E.  319;  Francis  v. 
Somerville   Mut.   Ins.    Co.,   25   N.   J.   L.   78. 

4.  Hill  V.  Middlesex  Mut.  F.  Assur.  Co., 
174  Mass.  542,  55  N.  E.  319;  Merriam  v. 
Middlesex  Mut.  F.  Ins.  Co.,  21  Pick.  (Mass.) 
162,  32  Am.  Dec.  252;  Frost's  Detroit  Lum- 
ber, etc..  Works  v.  Miller's,  etc.,  Ins.  Co.,  37 
Minn.  300,  34  N.  W.  35,  5  Am.  St.  Eep.  846; 
Kern  v.  South  St.  Louis  Mut.  Ins.  Co.,  40 
Mo.  19.  It  was  said  in  Phoenix  Ins.  Co.  v. 
Coomes,  13  Ky.  L.  Rep.  238,  that  an  addition 
to  an  insured  building  increasing  its  value 
and  so  furnishing  an  additional  motive  to  the 
insured  to  preserve  his  property  could  not 
be  regarded  as  increasing  the  risk.  If  this 
is  to  be  understood  as  a  general  principle  it 
is  not  sufficiently  discriminating. 

A  change  from  shingle  to  corrugated  iron 
roofing  is  not  an  increase  of  risk.  Meyer  n. 
Queen  Ins.  Co.,  41  La.  Ann.  1000,  6  So. 
899. 

The  removal  of  an  addition  to  the  insured 
property  does  not  amount  per  se  to  an  in- 
crease of  risk.     Hannon  v.  Hartford  F.  Ins. 


Co.,  41  N.  Y.  App.  Div.  226,  58  N.  Y.  Suppl. 
549. 

The  so-called  "  builder's  risk "  clause,  that 
is,  "  that  the  working  of  carpenters  ...  or 
other  mechanics,  in  building,  altering,  or  re- 
pairing the  premises  "  shall  vitiate  the  policy, 
has  been  held  not  to  refer  to  repairs  not  in- 
creasing the  risk  and  rendered  necessary  to 
remedy  the  defects  endangering  the  safety  of 
the  insured  property  (James  v.  Lycoming 
Ins.  Co.,  13  Fed.  Cas.  No.  7,182,  4  CliflF.  272) 
or  to  the  casual  patching  up  of  the  build- 
ing and  current  repairs  such  as  are  indis- 
pensable to  the  proper  conduct  of  the  business 
carried  on  therein  (Phoenix  Ins.  Co.  v. 
Coomes,  13  Ky.  L.  Rep.  238 ;  Franklin  F.  Ins. 
Co.  V.  Chicago  Ice  Co.,  36  Md.  102,  11  Am. 
Rep.  469;  Jolly  v.  Baltimore  Equitable  Soc, 
1  Harr.  &  G.  (Md.)  295,  18  Am.  Dec.  288; 
Cummer  Lumber  Co.  v.  Associated  Manu- 
facturers' Mut.  F.  Ins.  Corp.,  173  N.  Y.  633, 
66  N.  E.  1106;  Rann  v.  Home  Ins.  Co.,  59 
N.  Y.  387;  Summerfield  v.  Phcenix  Assur. 
Co.,  65  Fed.  292;  Ottawa,  etc..  Forwarding 
Co.  V.  Liverpool,  etc.,  Ins.  Co.,  28  U.  C.  Q.  B. 
518).  The  condition  must  receive  a,  reason- 
able construction  and  it  cannot  be  construed 
so  as  to  be  repugnant  to  the  nature  and  pur- 
pose of  the  policy  or  inconsistent  with  the  due 
and  customary  use  of  the  property.  James  v. 
Lycoming  Ins.  Co.,  supra.  It  has  been  said 
that  the  condition  has  reference  to  some  per- 
manent alteration  of  the  building.  Shaw  v. 
Robberds,  6  A.  &  E.  75,  1  Jur.  6,  6  L.  J.  K.  B. 
106,  1  N.  &  P.  279,  W.  W.  &  D.  94,  33 
E.  C.  L.  63.  But  a  material  change  (Mack 
V.  Rochester  German  Ins.  Co.,  106  N.  Y.  560, 
13  N.  E.  343;  Leibrandt,  etc.,  Stove  Co.  v. 
Fireman's  Ins.  Co.,  35  Fed.  30;  Reid  v.  Gore 
Dist.  Mut.  F.  Ins.  Co.,  11  U.  C.  Q.  B.  345), 
or  extensive  alterations  (Imperial  F.  Ins. 
Co.  V.  Coos  County,  151  U.  S.  452,  14  S.  Ct. 
379,  38  L.  ed.  231),  under  this  clause  will 
vitiate  the  policy. 

Where  alterations  and  additions  are  of 
the  same  general  character  as  the  original 
building,  and  not  such  as  would  have  called 
for  a  higher  rate  of  premium  than  before, 
such  additions  do  not  tend  to  increase  the 
risk.  Schenck  v.  Mercer  County  Mut.  F. 
Ins.  Co.,  24  N.  J.  L.  447. 
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allowable  because  of  a  given  permission  is  to  be  determined  by  a  reasonable  con- 
struction of  the  policy  and  tlie  language  of  the  permission.' 

e.  Standard  Policy.  Tlie  provision  in  the  standard  policy '  is  reasonable  and 
valid.  It  permits  reasonable  repairs,  but  limits  the  time  in  which  even  those 
necessary  for  the  preservation  of  the  property  must  be  completed.'  And  it  is 
immaterial  whether  or  not  such  alterations  or  repairs  contribute  to  the  loss.' 

3.  Falling  of  Building  —  a.  Stipulations.  The  standard  policy  contains  a 
provision  that  if  the  "  building  or  any  part  thereof  fall,  except  as  the  result  of 
fire,  all  insurance  by  the  policy  shall  immediately  cease."  This  provision  is 
valid.' 

b.  What  Constitutes  a  "  Falling."  It  is  requisite  that  the  fall  be  of  some 
material  or  substantial  part  of  the  building.'"  Even  without  this  stipulation  of 
the  policy,  if  the  building  had  by  falling  ceased  to  be  such,  and  had  become  "  a 
mere  congeries  of  materials  "  the  policy  would  be  invalid^  for  it  is  a  building  and 
not  a  rubbish  heap  that  is  insured." 

4.  Erection  of  or  Change  in  Adjacent  Buildings  —  a.  By  Insured.  It  has  been 
held  that  a  representation  as  to  the  position  of  a  building  insured  with  respect  to 
other  buildings  is  not  a  warranty  that  the  buildings  will  retain  that  position, 
relatively  during  the  life  of  the  policy.-'*  A  mere  alteration  of  the  premises  by 
the  erection  of  contiguous  buildings  without  increase  of  risk  will  not  therefore 
avoid  the  policy,  unless  the  policy  so  stipulated."  But  if  the  policy  provides 
that  any  alteration  of  the  risk  by  means  under  the  control  of  the  insured  will 


5.  Firemen's  Ins.  Co.  v.  Appleton  Paper, 
etc.,  Co.,  161  111.  9,  43  N.  E.  713;  Phoenix 
Ins.  Co.  v.  Coomes,  13  Ky.  L.  Eep.  238;  Crane 
V.  City  Ins.  Co.,  3  Fed.  558,  2  Flipp.  576. 

But  parol  evidence  of  a  contemporaneous 
agreement  is  not  admissible  to  vary  the  terms 
of  the  policy.  Frost's  Detroit  Lumber,  etc.. 
Works  V.  Millers',  etc.,  Ins.  Co.,  37  Minn. 
300,  34  N.  W.  35,  5  Am.  St.  Rep.  846. 

6.  The  standard  policy  provides  that  "if 
mechanics  be  employed  in  building,  altering, 
or  repairing  the  premises  for  more  than 
fifteen  days  at  one  time"  the  policy  shall 
be  void. 

7.  German  Ins.  Co.  v.  Hearne,  117  Fed. 
289,  54  C.  C.  A.  527,  59  L.  R.  A.  492. 

A  common  painter  is  not  a  mechanic  within 
the  meaning  of  such  a  clause.  Smith  v.  Ger- 
man Ins.  Co.,  107  Mich.  270,  65  N.  W.  236, 
30  L.  R.  A.  368. 

The  owner  is  not  a  "  mechanic "  in  this 
sense.  Mechanics'  Ins.  Co.  v.  Hodge,  149 
HI.  298,  37  N.  E.  51. 

8.  Newport  Imp.  Co.  i:.  Home  Ins.  Co.,  163 
N.  Y.  237,  57  N.  E.  475. 

The  failure  of  the  insured  to  repair  a  defect 
in  the  property,  arising  after  the  contract 
was  made,  unless  he  be  guilty  of  gross  neglect, 
does  not  work  a  forfeiture  of  plaintiff's  right 
to  recover  on  the  policy.  Whitehurst  v.  Fay- 
etteville  Mut.  Ins.  Co.,  51  N.  C.  352. 

What  is  "  repairing." —  Rubbing  and  polish- 
ing woodwork,  regilding  light  fixtures,  re- 
burnishing,  plumbing,  and  spouting  were  held 
to  be  "  repairs  "  in  German  Ins.  Co.  v.  Hearne, 
117  Fed.  289,  54  C.  C.  A.  527,  59  L.  E.  A. 
492. 

9.  Illinois. —  Teutonia  Ins.  Co.  v.  Bonner, 
81  111.  App.  231;  Security  Ins.  Co.  v.  Mette, 
27  111.  App.  324. 

Massachusetts. —  Huck  v.  Globe  Ins.  Co., 
127  Mass.  306,  34  Am.  Rep.  373. 
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New  York. —  Nelson  v.  Traders'  Ins.  Co., 
86  N.  Y.  App.  Div.  66,  83  N.  Y.  Suppl.  220. 

Texas. —  Home  Mut.  Ins.  Co.  v.  Tomkies, 
96  Tex.  187,  71  S.  W.  814. 

United  States. —  Kiesel  v.  Sun  Ins.  OfiSce, 
88  Fed.  243,  31  C.  C.  A.  515,  where  it  was 
difficult  to  determine  whether  the  fire  caused 
the  fall  or  the  fall  the  fire. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  749. 

A  falling  caused  by  an  explosion  against 
which  defendants  insured  plaintiff  does  not 
terminate  the  policy  as  against  a  -fire  conse- 
quent upon  the  explosion.  Davis  v.  Insur- 
ance Co.  of  North  America,  115  Mich.  382, 
73  N.  W.   393. 

10.  London,  etc.,  F.  Ins.  Co.  v.  Crunk,  91 , 
Tenn.  376,  23  S.  W.  140;  Security  Ins.  Co. 
V.  Mette,  27  111.  App.  324. 

A  building  which  has  merely  been  blown 
from  the  blocks  on  which  it  rested,  but  re- 
mains intact,  turned  over  on  its  side,  has  not 
fallen.  Fireman's  Fund  Ins.  Co.  v.  Congre- 
gation Rodeph  Sholom,  80  111.  558;  Teu- 
tonia Ins.  Co.  v.  Bonner,  81  111.  App.  231. 

So  long  as  the  building  remains  standing,, 
no  matter  how  much  it  may  be  injured  by 
storms  or  any  other  cause,  the  liability  of 
the  company  under  the  policy  will  continue. 
Breuner  v.  Liverpool,  etc.,  Ins.  Co.,  51  Cal.. 
101,  21  Am.  Rep.  703. 

The  distinctive  character  of  the  building; 
need  not  be  destroyed.  Home  Mut.  Ins.  Co.. 
V.  Tompkies,  30  Tex.  Civ.  App.  404,  71 
S.  W.  812.  See  London,  etc.,  F.  Ins.  Co.  v.. 
Crunk,  91  Tenn.  376,  23  S.  W.  140. 

11.  Nave  V.  Home  Mut.  Ins.  Co.,  37  Mo.. 
430,  90  Am.  Dec.  394. 

12.  Howard  v.  Kentucky,  etc.,  Mut.  Ins- 
Co.,  13  B.  Mon.  (Ky.)  282;  Stebbins  v. 
Globe  Ins.  Co.,  2  Hall   (N.  Y.)    675. 

13.  Stetson  v.  Massachusetts  Mut.  F.  Ins. 
Co.,  4  Mass.  330,  3  Am.  Dec.  217;  Gates  V. 
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vitiate  the  contract,  or  that  the  conditions  stated  therein  constitute  a  continuing 
warranty,  the  subsequent  erection  by  the  insured  of  additional  structures  upon 
the  adjacent  premises  will  terminate  the  insurer's  rights  under  the  policy." 

b.  By  Third  Parties.  Ordinarily  the  erection  of  new  buildings  by  persona 
other  than  the  insured  adjacent  to  the  insured  premises  will  not  avoid  the 
policy.''  But  if  it  be  stated  in  the  policy  that  it  is  to  be  void  if  the  hazard  be 
increased  by  any  means  within  the  knowledge  of  the  insured  and  that  the  state- 
ments with  reference  to  exposures  constitute  a  continuing  warranty ,''  it  is  held 
that  the  policy  is  vitiated  by  the  subsequent  erection  known  to  the  insured  of  a 
building  over  which  he  has  no  control." 

5.  Change  in  Use  —  a.  In  General.  A  mere  statement  of  the  present  use  of  a 
building,  although  a  warranty  in  proBsenti,  is  not  a  promissory  warranty  that  the 
building  shall  continue  to  be  so  used  during  the  life  of  the  policy.     It  is  rather 


Madison  County  Mut.  Ins.  Co.,  5  N.  Y.  469, 
55  Am.  Dec.  360;  Miller  v.  Western  Farmers' 
Mut.  Ins.  Co.,  1  Handy  (Ohio)  208,  12  Ohio 
Dec.  (Keprint)  105;  Perry  County  Ins.  Co. 
V.  Stewart,  19  Pa.  St.  45. 

14.  Iowa. —  McCoy  v.  Iowa  State  Ins.  Co., 
107  Iowa  80,  77  N.  W.  529. 

Kentucky. —  Northwestern  Nat.  Ins.  Co.  v. 
Davis,  10  Ky.  L.  Eep.  818. 

Michigan. —  Michigan  Shingle  Co.  v.  Lon- 
don, etc.,  F.  Ins.  Co.,  91  Mich.  441,  51  N.  W. 
1111. 

New  York. —  Murdock  v.  Chenango  County 
Mut.  Ins.  Co.,  2  N.  Y.  210. 

Pennsylvania. —  Yentzer  v.  Farmers'  Mut. 
Ins.  Co.,  200  Pa.  St.  325,  49  Atl.  767;  Potts- 
ville  Mut.  F.  Ins.  Co.  v.  Horan,  89  Pa.  St. 
438. 

Wisconsin. —  Straker  v.  Phenix  Ins.  Co., 
101  Wis.  413,  77  N.  W.  752. 

United  States. —  Peoria  Sugar  Refining  Co. 
17.  People's  F.  Ins.  Co.,  24  Fed.  773. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  748. 

Such  a  provision  is  reasonable  and  compe- 
tent. Liverpool,  etc.,  Ins.  Co.  v.  T.  M.  Eich- 
ardson  Lumber  Co.,  11  Okla.  585,  69  Pac. 
938. 

The  insured  cannot  plead  ignorance  of  such 
a  provision  contained  in  his  policy.  Hartford 
F.  Ins.  Co.  V.  Post,  25  Tex.  Civ.  App.  428, 
62  8.  W.  140. 

A  provision  in  a  policy  that  a  certain  clear 
space  shall  be  kept  about  the  property  in- 
sured is  a  promissory  warranty.  Gough  v. 
Jewett,  32  N.  Y.  App.  Div.  79,  52  N.  Y.  Suppl. 
707;  Liverpool,  etc.,  Ins.  Co.  v.  T.  M.  Rich- 
ardson Lumber  Co.j  11  Okla.  585,  69  Pae. 
938;  Hartford  F.  Ins.  Co.  v.  Post,  25  Tex. 
Civ.  App.  428,  62  S.  W.  140. 

So  if  the  policy  provides  that  on  renewal 
it  is  to  be  continued  under  the  original  rep- 
resentation, the  failure  of  the  insured  to 
state  a  change  by  the  erection  of  an  adjacent 
building  will  vitiate  the  renewal  policy.  Peo- 
ria Sugar  Refining  Co.  v.  People's  Fire  Ins. 
Co.,  52  Conn.  581 ;  Peoria  Sugar  Refining  Co. 
V.  People's  Fire  Ins.  Co.,  24  Fed.  773. 

Option  of  insurer. — That  an  increase  of  risk 
by  the  erection  of  buildings  adjacent  to  the 
premises  insured  renders  it  optional  with 
the  insurer  to  cancel  the  policy  does  not 
render  the  policy  void  if  the  insured  fails  to 
give  notice  of  an  increase  of  risk  by  such 


means.      Commercial    Ins.    Co.    v.   Mehlman,. 
48  111.  313.  95  Am.  Dec.  543. 

15.  German  Ins.  Co.  «.  Wright,  6  Kan. 
App.  611,  49  Pac.  704;  Lebanon  Mut.  Ins. 
Co.  V.  Losch,  109  Pa.  St.   100. 

So  an  increase  of  the  risk  by  the  owner  of 
adjacent  premises  keeping  explosives  in  his. 
house  does  not  avoid  a  policy  providing  that 
any  increased  risk  shall  vitiate  the  contract 
if  without  the  consent  of  the  insured.  Des 
Moines  State  Ins.  Co.  v.  Taylor,  14  Colo.  499, 
24  Pac.  333,  20  Am.  St.  Rep.  281.  Here 
the  keeping  of  explosives  in  no  way  contrib- 
uted to  the  loss. 

Renewal  policy. —  Failure  to  apprise  the  in- 
surer of  a  change  in  the  surroundings  caused 
by  the  erection  of  buildings  by  third  parties 
will  avoid  a  renewal  policy  which  provides 
that  it  is  issued  on  the  original  representa- 
tions and  survey.  Liddle  v.  Market  F.  Ins. 
Co.,  29  N.  Y.   184. 

16.  Where  no  warranty  exists. —  An  agree- 
ment "to  give  notice  of  any  increase  of  risk 
by  the  use  or  occupation  of  neighboring  prem- 
ises" is  not  a  warranty,  but  is  satisfied  by 
the  exercise  of  reasonable  diligence  to  ascer- 
tain the  existence  of  such  use  or  occupation. 
Waggonick  v.  Westchester  F.  Ins.  Co.,  34 
111.  App.  629 ;  Eclipse  Ins.  Co.  v.  Sehoemer, 
2  Cine.  Super.  Ct.  474. 

17.  Lebanon  Mut.  F.  Ins.  Co.  v.  Hankin- 
son,  2  Pa.  Cas.  141,  3  Atl.  672;  Straker  v. 
Phenix  Ins.  Co.,  101  Wis.  413,  77  N.  W.  752. 

Such  a  provision  is  reasonable.  Shepherd 
V.  Union  Mut.  F.  Ins.  Co.,  38  N.  H.  232. 

Change  in  contiguous  buildings. —  If  the 
policy  provides  for  a  notice  to  the  insurer  of 
a  change  in  the  contiguous  surroundings,  an 
oral  notice  is  sufficient  in  the  absence  of  a 
requirement  that  it  should  be  written.  Lid- 
dle V.  Market  F.  Ins.  Co.,  29  N.  Y.  184.  A 
building  twenty-five  feet  away  is  not  "  con- 
tiguous." Olson  V.  St.  Paul  F.  &  M.  Ins.  Co., 
35  Minn.  432,  29  N.  W.  125,  59  Am.  Rep. 
333. 

Where  the  policy  is  on  goods  kept  in  a 
rented  building,  only  part  of  which  is  rented 
by  the  insured,  a  change  in  the  use  or  occu- 
pancy in  the  part  not  under  his  control,  and 
which  he  is  not  aware  increases  the  risk,  has 
been  held  not  to  avoid  the  policy.  McKee  v. 
Susquehanna  Mut.  F.  Ins.  Co.,  135  Pa.  St. 
544,   19   Atl.   1067. 
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presumed  to  be  a  mere  description  for  purposes  of  identification.^^  And  when 
the  policy  contains  no  express  prohibition  of  a  change  in  the  use,  the  fact  that  at 
the  time  of  the  loss  the  building  was  used  for  a  difierent  purpose  than  that  men- 
tioned does  not  avoid  the  policy."  If,  however,  the  policy  provides  that  it  shall 
become  void  by  any  change  in  use  or  occupation,  this  amounts  to  a  promissory 
warranty.*    It  is  customary  to  insert  such  a  warranty  in  the  policy  and  when 


18.  Connecticut. — Billings  v.  Tolland  County 
Mut.  F.  Ins.  Co.,  20  Conn.  139,  50  Am.  Dec. 
277.     Contra,  Wood  v.  Hartford  F.  Ins.  Co., 

13  Conn.  533,  35  Am.  Dec.  92. 

Kentucky. —  German  Ins.  Co.  v.  Hart,  16 
Ky.  L.  Rep.  344;  Imperial  F.  Ins.  Co.  v. 
Kiernan,  7  Ky.  L.  Rep.  542.  Compare  Ken- 
tucky, etc.,  Mut.  Ins.  Co.  v.  Southard,  8 
B.  Mon.  634. 

Maryland. —  Planters'  Mut.  Ins.  Co.  v.  Row- 
land, 66  Md.  236,  7  Atl.  257. 

New  York. —  Smith  v.  Mechanics',  etc.,  F. 
Ins.  Co.,  32  N.  Y.  399;  Whitney  v.  Black 
River  Ins.  Co.,  9  Him  37. 

West  Virginia. — Bryan  v.  Peabody  Ins.  Co., 
8  W.  Va.  605. 

United  States. —  Catlin  v.  Springfield  F. 
Ins.  Co.,  5  Fed.  Cas.  No.  2,522,  1  Sumn. 
434. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  751. 

19.  Martin  v.  Capital  Ins.  Co.,  85  Iowa 
643,  52  N.  W.  534;  Planters'  Ins.  Co.  v.  Sor- 
rels, 1  Baxt.  (Tenn.)  352,  25  Am.  Rep.  780; 
Pirn  V.  Reid,  12  L.  J.  C.  P.  299,  6  M.  &  G.  1, 
6  Scott  N.  R.  982,  46  E.  C.  L.  1. 

In  some  of  the  earlier  cases,  however,  when 
by  a  policy  premises  are  insured  as  of  a  cer- 
tain character,  a  total  change  in  that  char- 
acter, even  though  no  express  provision  is  in- 
serted, has  been  held  to  amount  to  an 
unconscionable  change  in  the  risk  and  so 
cause  a  forfeiture.  Washington  Mut.  Ins. 
Co.  V.  Merchants',  etc.,  Mut.  Ins.  Co.,  5  Ohio 
St.  450;  Elstner  v.  Cincinnati  Equitable  Ins. 
Co.,  1  Disn.  (Ohio)  411,  12  Ohio  Dec.  (Re- 
print) 703.  A  provision  for  forfeiture  was 
also  occasionally  construed  from  provisions 
that  proofs  of  loss  must  show  no  alteration 
or  increase  of  risk.  Hobby  v.  Dana,  17  Barb. 
(N.  Y.)    111. 

20.  Germania  F.  Ins.  Co.  v.  Deckard,  3  Ind. 
App.  361,  28  N.  E.  868;  Mead  v.  Northwest- 
em  Ins.  Co.,  7  N.  Y.  530;  Hervey  v.  Prescott 
Mut.  F.  Ins.  Co.,  11  U.  C.  C.  P.  394.  In 
Moir  V.  Sovereign  F.  Ins.  Co.,  18  Nova  Scotia 
502,   6   Can.   L.   T.   541    [finding  reversed  in 

14  Can.  Sup.  Ct.  612,  7  Can.  L.  T.  129], 
there  was  no  forfeiture  when  the  factory  in- 
sured undertook  the  manufacture  of  excelsior, 
in  being  insured  as  a  spool  manufactory,  it 
appearing  that  the  manufacture  ot  spools 
was  more  hazardous  than  the  manufacture 
of   excelsior. 

Such  provisions  are  construed  narrowly 
and  against  the  insurer.  Mullaney  v.  Na- 
tional F.  &  M.  Ins.  Co.,  118  Mass.  393. 

A  material  change  in  the  premises  of  which 
the  insurer  is  not  informed  will  avoid  a  re- 
newal policy  as  the  concealment  virtually 
amounts  to  a  false  representation.  Clark 
V.  Manufacturers'  Ins.  Co.,  8  How.  (U.  S.) 
235,  12  L.  ed.  1061. 
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What  amounts  tc  a  prohibited  change  in 
use  in  general. —  The  placing  of  unslaked  lime 
in  the  basement  of  a  church  (Minnehaha 
County  School  Dist.  No.  116  v.  German  Ins. 
Co.,  7  S.  D.  458,  64  N.  W.  527),  the  use  of 
an  insured  flour  mill  as  a  cooper  shop  (Har- 
ris V.  Columbiana  Mut.  Ins.  Co.,  4  Ohio  St. 
285),  the  conversion  of  a  steam  bending 
factory  into  a  door  and  sash  factory  (Howes 
V.  Dominion  F:  &  M.  Ins.  Co.,  8  Ont.  App. 
644),  the  use  of  a  building  for  a  restaurant 
within  a  permissive  clause  that  "the  build- 
ing may  be  used  for  any  mercantile  purpose  " 
(Garretson  v.  Merchants',  etc.,  Ins.  Co.,  81 
Iowa  727,  45  N.  W.  1047),  the  keeping  of 
confectionery  in  glass  jars  on  a  shelf  in  a 
barber  shop,  when  the  confectionery  busi- 
ness was  specified  as  hazardous  (Wetherell 
V.  City  F.  Ins.  Co.,  16  Gray  (Mass.)  276), 
or  the  carrying  into  a  loft  a  sailmaker's 
stock  and  tools  for  the  extrahazardous  busi- 
ness of  sailmaking  (Wetherell  v.  City  F. 
Ins.  Co.,  16  Gray  (Mass.)  276),  has  been  held 
to  be  such  a  prohibited  change  in  use  as  to 
avoid  the  policy.  Insurance  on  a  certain 
kind  of  ware  is  not  insurance  on  articles  in 
process  of  manufacture.  Appleby  v.  Astor  F. 
Ins.  Co.,  54  N.  Y.  253.  A  "livery  stable" 
is  not  a  "  tavern  barn."  Hobby  v.  Dana,  17 
Barb.    (N.   Y.)    111. 

What  does  not  amount  to  a  prohibited 
change  in  use  in  general. —  The  mere  fact 
that  the  office  is  moved  from  one  room  to  an- 
other (Pacaud  v.  Monarch  Ins.  Co.,  1  L.  C. 
Jur.  284),  the  fitting  up  of  a,  paper  mill  with 
appliances  run  by  the  same  gearing  to  grind 
grain  (Wood  v.  Hartford  F.  Ins.  Co.,  13 
Conn.  533,  35  Am.  Dec.  92),  or  the  setting 
up  of  machinery  to  manufacture  boxes,  an 
appropriation  of  the  premises  for  carpenter 
work  (U.  S.  Fire  &  M.  Ins.  Co.  v.  Kimberly, 
34  Md.  224,  6  Am.  Rep.  325)  does  not 
amount  to  such  »  prohibited  change  in  use 
as  to  avoid  the  policy.  The  use  of  a  part 
of  a  building  to  make  brooms  does  not  con- 
vert the  building  into  a  broom  factory.  Fire 
Assoc.  V.  Gilmer,  3  Walk.    (Pa.)   234. 

An  auction  sale  of  insured's  stock  after 
execution  is  not  a  violation  of  a  warranty 
that  the  premises  would  be  used  as  a  "  store 
occupied  by  the  insured."  Rice  v.  Tower,  1 
Gray  (Mass.)  426. 

Keeping  a  bar-room  for  the  purpose  of  re- 
tailing liquors  to  boarders  does  not  constitute 
the  keeper  a  tavern-keeper.  RaflFerty  «.  New 
Brunswick  F.  Ins.  Co.,  18  N.  J.  L.  480,  38 
Am.  Dec.  525. 

Storage. —  The  building  of  a  fire  to  clean 
up  the  premises  from  a  prior  and  different 
use  is  not  a  violation  of  a  clause  providing 
that  the  building  shall  be  used  for  storage 
only.     Krug  v.  German  F.  Ins.  Co.,  147  Pa. 
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this  is  done  it  is  immaterial  whether  or  not  the  change  had  anything  to  do  with 
tlie  loss.''  A  provision  frequently  fovmd  in  the  policy  is  that  the  same  shall  be 
void  "  if  the  hazard  be  increased  by  any  means  within  the  control  or  knowledge 
of  the  insured"  and  certain  designated  uses  are  denominated  extrahazardous  and 
are  prohibited.  When  such  is  the  case  it  is  not  proper  to  show  that  in  fact  such 
uses  were  not  more  hazardous,  for  they  have  been  finally  agreed  upon  as  falling 
within  such  a  classiiication.®  The  use  for  a  purpose  considered  more  hazardous 
according  to  the  policy  vitiates  the  insurance,  for  such  a  provision  is  a  warranty ;  ^ 


St.  272,  23  Atl.  572,  30  Am.  St.  Rep.  729. 
A  foundry  or  machine  shop  is  put  to  a  dif- 
:ferent  use  by  the  storage  of  wagons,  hay,  and 
shingles.  Sun  Mut.  Ins.  Co.  v.  Texarkana 
T'oundry,  etc.,  Co.,  4  Tex.  App.  Civ.  Cas.  §  31, 
15  S.  W.  34. 

The  use  of  a  dwelling  as  a  retail  liquor 
store,  although  occupied  without  authority 
hy  one  who  paid  no  rent,  is  a  violation  of  a 
-warranty  that  the  building  shall  be  used  as 
a  residence.  Western  Assur.  Co.  «.  McPike, 
■62  Miss.  740.  A  dwelling-house  may  be  used 
as  a  boarding-house.  Rafferty  v.  New  Bruns- 
wick F.  Ins.  Co.,  18  N.  J.  L.  480,  38  Am. 
Dec.  525. 

The  use  of  a  single  room  of  a  silk  factory 
io  weave  a  few  pieces  of  stuff  from  wool, 
linen,  and  cotton  does  not  constitute  such 
premises  a  woolen  mill.  Vogel  v.  People's 
Mut.  F.  Ins.  Co.,  9  Gray  (Mass.)  23.  But 
in  Manufacturers,  etc.,  Ins.  Co.  v.  Kunkle,  6 
Wkly.  Notes  Cas.  (Pa.)  234,  the  use  of  a 
single  room  of  a  dwelling  for  a  tinshop  was. 
lield  to  be  an  appropriation  for  an  unauthor- 
ized purpose.  An  occasional  day's  work  by 
a  carpenter  in  a  single  room  in  a  dwelling 
is  not  a  change  of  use  within  the  provisions 
of  a  policy  prohibiting  a  more  hazardous  use 
of  the  premises  and  specifying  carpentry  as 
a  hazardous  trade.  Westchester  F.  Ins.  Co. 
V.  Foster,  90  111.  121;  Merchants'  Ins.  Co.  v. 
Frick,  5  Ohio  Dec.  (Reprint)  &,  2  Am.  L. 
Hec.  336;  Peck  v.  Phoenix  Mut.  Ins.  Co.,  45 
U.  C.  Q.  B.  620. 

Where  a  building  is  insured  as  a  sawmill 
-the  risk  is  not  enhanced  because  it  confines 
itself  to  sawing  shingles  instead  of  planks 
as  formerly.  Tessier  v.  Cie.  D' Assurance  de 
Himouski,  19  Rev.  L6g.  145. 

More  hazardous  business  or  use. —  Lighting 
a  building  with  gasoline  is  not  devoting  the 
same  to  a  "  more  hazardous  business,"  and 
imless  the  use  of  gasoline  be  prohibited  does 
not  avoid  the  policy.  Chester  County  Mut. 
F.  Ins.  Co.  v.  Coatesville  Shoe  Factory,  80  Pa. 
St.  407.  Where  the  premises  are  insured 
as  a  dwelling  and  a  change  of  use  to  that  of 
a  vinegar  factory  is  assented  to  by  the  in- 
surer, the  fact  that  subsequently  the  use 
was  again  changed  to  that  of  a  tavern  will 
not  avoid  the  policy,  even  though  no  consent 
■thereto  was  given  when  it  appears  that  use 
for  the  last  mentioned  purpose  was  no  more 
hazardous  than  for  the  purpose  assented  to. 
Campbell  v.  Liverpool,  etc.,  F.,  etc.,  Ins.  Co., 
13  L.  C.  Jur.  309.  It  is  immaterial  that 
the  unauthorized  use  is  carried  on  by  a  ten- 
ant without  the  knowledge  or  consent  of  the 
insured,  when  the  policy  prescribes  a  for- 
feiture for  any  unauthorized  more  hazardous 
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use.  Howell  v.  Baltimore  Equitable  Soc,  16 
Md.  377;  Western  Assur.  Co.  v.  McPike,  62 
Miss.  740. 

21.  Iowa. —  Martin  v.  Capital  Ins.  Co.,  85 
Iowa  643,  52  N.  W.  534. 

Maryland. —  Howell  v.  Baltimore  Equitable 
Soc,  16  Md.  377. 

Massachusetts. —  Lee  v.  Howard  F.  Ins. 
Co.,  3  Gray  583. 

New  York. —  Appleby  v.  Firemen's  Fund 
Ins.  Co.,  45  Barb.  454. 

Petmsylvamia. — •  Manufacturers',  etc.,  Ins. 
Co.  V.  Kunkle,  6  Wkly.  Notes  Cas.  234. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  751. 

This  rule  is  often  changed  by  statute  re- 
quiring that  the  change  must  increase  the 
risk.  See  Slinkard  v.  Manchester  F.  Assur. 
Co.,  122  Cal.  595,  55  Pac.  417.  And  see  Johns- 
ton V.  Canada  Farmers'  Mut.  F.  Ins.  Co., 
28  U.  C.  C.  P.  211. 

Statutes  frequently  require  such  provisions 
to  appear  in  the  contract  in  a  certain  manner. 
See  Campbell  v.  Charter  Oak  F.  &  M.  Ins. 
Co.,  7  Allen  (Mass.)  45  note,  where  a  memo- 
randum of  hazards  referred  to  in  the  body  of 
the  policy  was  deemed  to  be  a  part  of  the 
body  of  the  policy. 

The  risk  is  carried  under  the  same  terms 
in  the  new  as  in  the  old  location  when*  the 
property  is  by  the  assent  of  the  insured  moved 
from  one  building  to  another.  Dougherty  v, 
Greenwich  Ins.  Co.,  64  N.  J.  L.  716,  42  Atl. 
485,  46  Atl.  1099 ;  Robinson  v.  Mercer  County 
Mut.  F.  Ins.  Co.,  27  N.  J.  L.  134. 

22.  Lee  v.  Howard  F.  Ins.  Co.,  3  Gray 
(Mass.)  583. 

Assured  leaving  the  premises  closed  dur- 
ing ordinary  business  hours,  and  being  absent 
during  twenty-six  days  prior  to  the  fire,  and 
engaging  with  his  clerk  in  business  at  an- 
other place  several  miles  distant,  does  not,  as 
a  matter  of  law,  avoid  the  policy  conditioned 
to  be  void  if  the  premises  shall  be  used  so 
as  to  increase  the  risk.  O'Brien  v.  Commer- 
cial F.  Ins.  Co.,  38  N.  Y.  Super.  Ct.  517. 

23.  Gasner  v.  Metropolitan  Ins.  Co.,  13 
Minn.  483;  Robinson  v.  Mercer  County  Mut. 
F.  Ins.  Co.,  27  N.  J.  L.  134. 

When  risks  are  classified  and  more  haz- 
ardous risks  are  prohibited,  the  change  from 
one  use  to  another  within  the  class  to  which 
the  original  risk  belonged  will  not  affect  the 
policy.  Brink  v.  Merchants',  etc.,  Ins.  Co., 
49  Vt.  442.  In  determining  whether  the  haz- 
ard has  been  increased,  comparison  is  to  be 
made  with  the  use  set  forth  in  the  applica- 
tion and  policy  and  not  with  a  use  prior  to 
the  execution  thereof.  State  Mut.  F.  Ins. 
Co.  V.  Arthur,  30  Pa.  St.  315.  But  if  the 
policy  simply  provides  that  the  insured  shall 
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and  the  policy  is  avoided,  although  the  risk  be  not  increased.**  Wlien  a 
a  policy  specifies  the  uses  to  which  the  premises  are  or  may  be  applied,  a  mere 
increase  of  risk,  so  long  as  the  premises  are  being  put  to  a  use  contemplated  and 
covered  by  the  policy,  unless  prohibited  in  specific  terms,  will  not  avoid  the 
insurance.^'  When  a  change  of  use  which  during  its  continuance  increased  the 
hazard  has  been  terminated  and  the  property  restored  to  its  former  use,  the  policy 
should  be  totally  void  in  the  absence  of  a  waiver  by  insurer,  when  it  is  provided 
that  a  change  in  use  shall  forfeit  the  policy;'^  but  if  the  policy  provides  only 
that  the  life  of  the  policy  shall  cease  so  long  as  the  premises  shall  be  used  for 
any  prohibited  purpose,  if  a  prior  improper  use  has  been  terminated  and  the 
original  condition  restored  the  policy  is  revived.*' 

b.  Illegal  Use  —  (i)  Effect  of.  If  the  direct  purpose  of  the  contract  is  to 
effect,  advance,  or  encourage  acts  in  violation  of  the  law  it  is  settled  that  the 
policy  is  void.^  But  it  is  equally  well  settled  that  a  mere  illegal  use  made  of 
the  premises,  there  being  no  provision  of  the  policy  applicable,**  and  no  design, 


give  notice  of  a  more  hazardous  use  of  the 
premises,  it  must  appear  that  the  insured 
knew  that  the  risk  would  be  thereby  in- 
creased. MeGonigle  v.  Susquehanna  Mut.  F. 
Ins.  Co.,  168  Pa.  St.  1,  31  Atl.  868;  Rife  v. 
Lebanon  Mut.  Ins.  Co.,  115  Pa.  St.  530,  6 
Atl.  65,  2  Am.  St.  Eep.  580.  Meaning  of 
certain  clauses  as  to  classification  of  haz- 
ardous risks  and  the  meaning  of  the  terms 
"  hazardous,"  "  specially  hazardous,"  and  "  ex- 
trahazardous "  see  Rathbone  v.  City  F.  Ins. 
Co.,  31  Conn.  193;  Reynolds  n.  Commerce  F. 
Ins.  Co.,  47  N.  Y.  597;  Pindar  v.  Continental 
Ins.  Co.,  38  N.  Y.  364,  97  Am.  Dec.  795. 

If  permission  be  given  by  the  insurer  to 
put  the  premises  to  a  prohibited  use  for  a 
limited  time  upon  payment  of  additional  pre- 
miums, it  is  not  necessary  that  the  insurer 
notify  the  insured  that  the  permission  has 
expil^ed  when  the  period  has  elapsed.  Fire, 
Assoc.  V.  Gilmer,  3  Walk.  (Pa.)  234. 

24.  Gasner  v.  Metropolitan  Ins.  Co.,  13 
Minn.  483;  Matthews  v.  Queen  City  Ins.  Co., 
2  Cine.  Super.  Ct.  109. 

25.  Connecticut. —  Lounsbury  v.  Protection 
Ins.  Co.,  8  Conn.  459,  21  Am.  Dec.  686. 

Mwryland. —  Schaeffer  v.  Farmers'  Mut.  F. 
Ins.  Co.,  80  Md.  563,  31  Atl.  317,  45  Am. 
St.  Rep.   361. 

Missouri. —  Sims  v.  State  Ins.  Co.,  47  Mo. 
54,   4  Am.  Rep.  311. 

New  York. —  Smith  v.  Mechanics',  etc.,  F. 
Ins.  Co.,  32  N.  Y.  399 ;  New  York  v.  Hamilton 
F.  Ins.  Co.,  10  Bosw.  537;  New  York  v.  Ex- 
change F.  Ins.  Co.,  9  Bosw.  424. 

Pennsylvania. —  Fire  Assoc,  v.  Gilmer,  3 
Walk.  234. 

Virginia. —  Virginia  F.  &  M.  Ins.  Co.  v. 
Thomas,  90  Va.  658,  19  S.  E.  454. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  751 
et  seq. 

26.  Kyte  v.  Commercial  Union  Assur.  Co., 
149  Mass.  116,  21  N.  E.  361,  3  L.  R.  A.  508. 

The  contrary  has  also  been  held.  Louns- 
bury V.  Protection  Ins.  Co.,  8  Conn.  459,  21 
Am.  Dec.  686.  And  compare  U.  S.  Fire  &  M. 
Ins.  Co.  V.  Kimberly,  34  Md.  224,  6  Am.  Rep. 
325 ;  Gates  v.  Madison  County  Mut.  Ins.  Co., 
5  N.  Y.  469,  55  Am.  Dec.  360;  Merchants', 
etc.,  Mhit.  Ins.  Co.  v.  Washington  Mut.  Ins. 
Co.,    1   Handy    (Ohio)    408;   Kircher  v.  Mil- 
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waukee  Mechanics'  Mut.  Ins.  Co.,  74  Wis.. 
470,  43  N.  W.  487,  5  L.  R.  A.  779. 

27.  New  England  F.  &  M.  Ins.  Co.  v.  Wet- 
more,  32  111.  221.     See  also  supra,  XIII,  A,  3. 

28.  Phenix  Ins.  Co.  v.  Clay,  101  Ga.  331,. 
28  S.  E.  853,  65  Am.  St.  Rep.  307 ;  Johnson  v.. 
Union  M.  &  F.  Ins.  Co.,  127  Mass.  555;  Kelly 
V.  Worcester  Mut.  F.  Ins.  Co.,  97  Mass.  284  ^ 
Erb  V.  Fidelity  Ins.  Co.,  99  Iowa  727,  69 
N.  W.  261 ;  Erb  v.  Grerman- American  Ins.  Co., 

98  Iowa  606,  67  N.  W.  583,  40  L.  R.  A.  845, 

99  Iowa  398,  68  N.  W.  701;  Carrigan  v.  Ly- 
coming F.  Ins.  Co.,  53  Vt.  418,  38  Am.  Rep. 
687. 

Liquors, —  The  statutes  of  some  states 
make  the  sale  of  liquor  entirely  or  within 
certain  limits  illegal.  The  insurance  of  such 
goods,  so  long  as  the  statute  does  not  affect 
the  legality  of  the  right  of  property  therein,, 
is  valid.     Erb  v.  German-American  Ins.  Co.^ 

98  Iowa  606,  67  N.  W.  583,  40  L.  R.  A.  845, 

99  Iowa  727,  68  N.  W.  701;  Niagara  F.  Ins. 
Co.  V.  De  Graff,  12  Mich.  124;  Carrigan  v.. 
Lycoming  F.  Ins.  Co.,  53  Vt.  418,  38  Am. 
Rep.  687.     See  also  supra,  II,  D,  2,  e. 

29.  These  clauses  are  frequently  found  in 
policies  which  may  affect  the  rule :  ( 1 )  "  If 
the  risk  be  increased  by  any  means  under 
the  insured's  control."  Here  a  mere  ille- 
gal use  is  insufficient  to  avoid  a  policy.. 
Behler  v.  German  Mut.  F.  Ins.  Co.,  68  Ind. 
347 ;  Martin  v.  Capital  Ins.  Co.,  85  Iowa  643,. 
52  N.  W.  534.  (2)  "If  there  is  any  change- 
in  the  nature  or  character  of  the  property  in- 
sured, the  policy  shall  be  void."  Under  this 
provision  it  has  been  held  that  the  conversion 
of  an  ordinary  sleeping  apartment  into  a 
house  of  assignation  and  prostitution  avoids, 
the  policy.  Indiana  Ins.  Co.  v.  Brehm,  88 
Ind.  578.  (3)  The  policy  may  expresslf 
provide  that  the  insurance  is  to  be  vitiated 
if  the  premises  are  put  to  an  illegal  use. 
Under  such  a  provision  the  policy  becomes 
void  upon  undertaking  within  the  premises 
a  trade  illegal  under  the  laws  of  the  state. 
Concordia  F.  Ins.  Co.  v.  Johnson,  4  Kan.  App. 
7,  45  Pac.  722;  Kelly  v.  Worcester  Mut.  F. 
Ins.  Co.,  97  Mass.  284;  Campbell  v.  Charter 
Oak  F.  &  M.  Ins.  Co.,  10  Allen  (Mass.)  213. 
But  even  here  a  mere  transitory,  illegal  act 
is  immaterial  if  it  be  not  an  appropriation. 
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by  means  of  insurance,  to  promote  an  unlawful  enterprise,  does  not  affect  the 
right  of  insured  to  recover.*' 

(ii)  Enowludoe.  The  lack  of  knowledge  of  the  insured,  under  a  clause 
forbidding  an  illegal  use,  that  illegal  acts  are  done  is  wholly  immaterial.'' 

(ill)  Revival.  When  once  a  policy  has  become  void  by  its  terms,  it  is  not 
revived  by  a  termination  of  the  illegal  appropriation.'" 

e.  By  Operation  of  Factory  at  Night.  The  standard  policy  contains  a  clause 
that  a  policy  on  a  factory  shall  be  void  if  it  be  operated  in  whole  or  in  part  at 
night  later  than  ten  o'clock.  In  the  absence  of  some  such  provision,  operating 
at  night  would  not  avoid  the  policy,"  although  a  statement  in  the  application 
that  the  insured  does  not  intend  to  run  at  night  would  amount  to  a  promissory 
warranty.'*     When  such  a  provision  appears  in  the  policy  it  is  upheld.'' 

d.  Cessation  of  Operation  of  Factory.  Provisions,  as  that  of  the  standard 
policy,  that  if  the  subject-matter  of  the  insurance  be  a  manufactory,  the  policy 
shall  be  void  if  it  shall  "  cease  to  be  operated  for  more  than  ten  consecutive 
days,"  or  similar  provisions  that  if  the  factory  "  cease  to  be  operated  "  the  con- 
tract is  terminated,  are  uniformly  upheld.'^     What  amounts  to  a  cessation  of 


of  the  premises  to  an  illegal  purpose  and  if 
it  in  no  wise  caused  the  loss.  Hinckley  v. 
Germania  F.  Ins.  Co.,  140  Mass.  38,  1  N.  E. 
737,  54  Am.  Rep.  445;  Nebraska,  etc.,  Ins. 
Co.  V.  Christiensen,  29  Nebr.  572,  45  N.  W. 
924,  26  Am.  St.  Rep.  407.  In  Hinckley  v. 
Germania  F.  Ins.  Co.,  supra,  the  court  said 
that  the  term  "  void "  did  not  necessarily 
mean  permanent  avoidance  but  might  be  sat- 
isfied by  an  interpretation  of  temporarily 
void. 

If  the  policy  but  provides  that  notice  shall 
be  given  to  the  insurer  of  any  illegal  appro- 
priation of  the  premises,  an  illegal  use  does 
not  ipso  facto  avoid  the  policy.  Behler  v. 
German  Mut.  F.  Ins.  Co.,  68  Ind.  347. 

30.  Georgia. —  Phenix  Ins.  Co.  v.  Clay,  101 
Ga.  331,  28  S.  E.  853,  65  Am.  St.  Rep.  307. 

Indiana. —  Behler  v.  German  Mut.  F.  Ins. 
Co.,  68  Ind.  347. 

loioa. —  Petty  v.  Bes  Moines  Mut.  F.  Ins. 
Co.,  11  Iowa  358,  82  N.  W.  767. 

Kentucki/. —  National  F.  Ins.  Co.  v.  U.  S. 
Building,  etc.,  Assoc,  54  S.  W.  714,  21  Ky. 
L.  Rep.  1207. 

Massachusetts. —  Boardman  v.  Merrimack 
iHut.  F.  Ins.  Co.,  8  Cush.  583. 

Nebraska. —  Nebraska,  etc.,  Ins.  Co.  v. 
Christiensen,  29  Nebr.  572,  45  N.  W.  924, 
26  Am.   St.  Rep.  407. 

Ohio. —  Cochran  v.  Amazon  Ins.  Co.,  7  Ohio 
Dec.    (Reprint)    276,  2  Cine.  L.  Bui.  54. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  757. 

31.  Allen  v.  Home  Ins.  Co.,  133  Cal.  29, 
65  Pae.  138;  Concordia  F.  Ins.  Co.  v.  John- 
son, 4  Kan.  App.  7,  45  Pac.  722;  Kelly  v. 
Worcester  Mut.  F.  Ins.  Co.,  97  Mass.  284. 
But  compare  Nebraska,  etc.,  Ins.  Co.  v. 
Christiensen,  29  Nebr.  572,  45  N.  W.  924, 
26  Am.  St.  Rep.  407  (under  a  policy  not 
prohibiting  an  illegal  use)  ;  Hinckley  v.  Ger- 
mania F.  Ins.  Co.,  140  Mass.  38,  1  N.  E.  737, 
54  Am.  Rep.  445. 

33.  Concordia  F.  Ins.  Co.  v.  Johnson,  4  Kan. 
App.  7,  45  Pac.  722.  See  also  supra,  XIII, 
A,   3. 

33.  German-American  Ins.  Co.  v.  Steiger, 
109  111.  254. 


34.  Bilbrough  v.  Metropolis  Ins.  Co.,  5 
Duer   (N.  Y.)   587. 

Statements  in  the  application  may  show 
that  the  intention  was  to  run  at  night.  North 
Berwick  Co.  v.  New  England  F.  &  M.  Ins. 
Co.,   52  Me.   336. 

35.  Alspaugh  v.  British-American  Ins.  Co., 
121  N.  C.  290,  28  S.  E.  415. 

It  is  wholly  immaterial  that  "  similar  es- 
tablishments are  usually  run  at  night  and 
that  the  insured  could  not  successfully  carry 
on  his  business  without  working  at  night " 
if  the  policy  provides  against  any  night  op- 
eration. Reardon  v.  Faneuil  Hall  Ins.  Co., 
135  Mass.  121. 

Waiver. —  The  effect  of  this  provision  may 
be  waived  by  the  insurer  or  its  agent. 
Strause  v.  Palatine  Ins.  Co.,  128  N.  C.  64, 
38  S.  E.  256.     See  also  infra,  XIV. 

36.  Dover  Glass  Works  Co.  ■;;.  American  F. 
Ins.  Co.,  1  Marv.  (Del.)  32,  29  Atl.  1039,65 
Am.  St.  Rep.  264;  Cronin  v.  Philadelphia 
Fire  Assoc,  123  Mich.  277,  82  N.  W.  45; 
El  Paso  Reduction  Co.  v.  Hartford  F.  Ins. 
Co.,  121  Fed.  937.  And  see  Barker  v.  Citi- 
zens' Mut.  F.  Ins.  Co.,  (Mich.)  1904)  99 
N.  W.  866;  Central  Montana  Mines  Co.  v. 
Fireman's  Fund  Ins.  Co.,  92  Minn.  223,  99 
N.  W.  1120,   100  N.  W.  3. 

If  a  building  is  insured  as  an  unoccupied 
building,  the  policy  is  not  vitiated  by  the 
fact  of  vacancy,  in  the  absence  of  fraud, 
even  though  the  policy  in  general  terms  pro- 
vides that  a  failure  to  operate  the  factory 
shall  avoid  the  policy.  Louck  v.  Orient  Ins. 
Co.,  176  Pa.  St.  638,  35  Atl.  247,  33  L.  R.  A. 
712;  Lebanon  Mut.  Ins.  Co.  v.  Erb,  112  Pa. 
St.  149,  4  Atl.  8.  Compare  Halpin  v.  In- 
surance ,Co.  of  North  America,  120  N.  Y. 
73,  23  N.  E.  989,  8  L.  R.  A.  79. 

What  is  a  part  of  a.  manufactory. —  Pul- 
leys, shafting,  machinery,  etc.,  are  deemed  to 
be  part  of  the  factory  within  the  provision 
of  the  policy  that  if  the  insured  property  be 
a  manufacturing  establishment  its  non-oper- 
ation would  avoid  the  policy,  and  hence  a 
policy  on  such  articles-  alone  is  vitiated  by 
a  cessation  of  work.     Stone  v.  Howard  Ins. 
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operation  is  a  question  which  cannot  be  very  definitely  answered."  A  mere  tem- 
porary stopping  of  work  for  repairs  is  not' a  "cessation"  which  will  avoid  the 
policy  ^  in  the  absence  of  a  provision  fixing  the  number  of  days  in  which  a 
stoppage  may  be  had.''  Endeavors  of  the  insured  while  the  factory  is  shut  down 
to  prevent  loss  and  to  actually  lessen  the  risk  that  would  be  present  were  the 
factory  in  operation,  as  by  the  employing  of  watchmen,  are  immaterial.*" 

6.  Change  in  Occhpancy.  A  statement  of  the  present  occupancy  does  not 
amount  to  an  implied  promissory  warranty  that  the  insured  will  not  change  the 
nature  of  the  occupancy  during  the  life  of  the  policy.  An  express  condition  to 
that  effect  must  be  inserted  by  the  insurer  to  result  in  an  avoidance  of  the  policy 
by  a  change  of  occupancy."    "When  such  a  provision  is  inserted,  it  is  immaterial, 


Co.,  153  Mass.  475,  27  N.  E.  6,  11  L.  E.  A. 
771.  Contra,  Phenix  Ins.  Co.  v.  Holeombe, 
57  Nebr.  622,  78  N.  W.  300,  73  Am.  St.  Eep. 
532;  Carr  v.  Roger  Williams  Ins.  Co.,  60 
N.  H.  513.  Stock  in  the  process  of  manu- 
facture is  not,  however,  a  part  of  the  factory 
"within  such  a  provision,  and  a  policy  thereon 
is  good  despite  such  a  clause  and  despite 
a  cessation  of  work  by  the  factory.  Stone 
v.  Howard  Ins.  Co.,  153  Mass.  475,  27  N.  E. 
6,  11  L.  R.  A.  771;  Phenix  Ins.  Co.  v.  Hol- 
eombe, 57  Nebr.  622,  78  N.  W.  300,  73  Am. 
St.  Rep.  532.  Machinery  and  apparatus 
apart  from  the  building  and  separately  in- 
sured do  not  constitute  a  manufactory,  and 
the  insurance  is  good  even  though  it  be  not 
operated,  despite  a  provision  of  the  policy 
that  in  the  case  of  non-operation  of  any 
manufactory  insured  the  policy  should  be- 
come void.  Halpin  v.  Insurance  Co.  of  North 
America,  120  N.  Y.  73,  23  N.  E.  989,  8 
L.  E.  A.  79. 

37.  See  cases  cited  infra,  this  and  suc- 
ceeding notes. 

Custom  of  business. —  A  stoppage  of  the 
machinery  for  four  months,  the  employees 
being  discharged,  is  a  cessation,  although 
such  a  stop  was  customary  during  the  dull 
season.  Stone  v.  Howard  Ins.  Co.,  153  Mjass, 
475,  27  N.  E.  6,  11  L.  R.  A.  771.  But  com- 
pare German  Ins.  Co.  v.  Davis,  40  Nebr.  700, 
59  N.  W.  698.  But  a  statement  in  an  appli- 
cation that  premises  are  "  constantly  worked  " 
is  to  be  construed  according  to  the  general 
limitations  and  necessity  of  the  particular 
branch  of  manufacturing  insured.  Prieger 
V.  Exchange  Mut.  Ins.  Co.,  6  Wis.  89. 

38.  Illinois. —  American  F.  Ins.  Co.  v. 
Brighton  Cotton  Mfg.  Co.,  125  111.  131,  17 
N.  E.  771    [affirming  24  111.  App.   149]. 

Missouri. —  Rosencrans  v.  North  American 
Ins.  Co.,  66  Mo.  App.  352. 

'New  York. —  Whitney  v.  Black  River  Ins. 
Co.,  72  N.  Y.  117,  28  Am.  Rep.  116. 

PermsyVvania. —  Ehlers  v.  Aurora  F.  Ins. 
Co.,  6  Pa.  Dist.  441,  19  Pa.  Co.  Ct.  165. 

tfnited  States. — Brighton  Mfg.  Co.  v.  Read- 
ing F.  Ins.  Co.,  33  Fed.  232. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  759. 

39.  But  if  only  a  certain  number  of  days 
of  stoppage  is  permitted  by  the  policy,  a  sus- 
pension for  a  longer  period  will  forfeit  the 
policy,  although  the  cause  thereof  was  the 
necessity  of  making  repairs.  Day  v.  Mill 
Owners'  Mut.  F.  Ins.  Co.,  70  Iowa  710,  29 
N.  W.  443. 
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The  following  cases  of  idleness,  temporary 
in  their  nature,  have  been  held  not  to  avoid 
the  policy:  A  temporary  suspension  caused 
by  a  want  of  supply  of  material  (City  Plan- 
ing, etc..  Mill  Co.  V.  Merchants',  etc.,  Mut. 
F.  Ins.  Co.,  72  Mich.  654,  40  N.  W.  777,  18 
Am.  St.  Rep.  552;  Rosencrans  v.  North 
American  Ins.  Co.,  66  Mo.  Ann.  352;  Lebanon 
Mut.  Ins.  Co.  V.  Leathers,  5  Pa.  Cas.  226,  8 
Atl.  424),  by  the  increased  price  of  ma- 
terial (Brighton  Mfg.  Co.  v.  Reading  F. 
Ins.  Co.,  33  Fed.  232),  by  the  severity  of 
the  climate  (Ehlers  v.  Aurora  F.  Ins.  Co., 
6  Pa.  Dist.  441,  19  Pa.  Co.  Ct.  165),  by 
high  water  (Rosencrans  v.  North  American 
Ins.  Co.,  supra),  by  the  interruption  of  the 
water-power  by  ice  (Bellevue  Roller-Mill  Co. 
V.  London,  etc.,  F.  Ins.  Co.,  4  Ida.  307,  39 
Pac.  196),  by  the  prevalence  of  yellow  fever 
(Poss  V.  Western  Assur.  Co.,  7  Lea  (Tenn.) 
704,  40  Am.  Rep.  68),  or  by  the  sickness 
of  the  sawyer  of  a  sawmill,  the  remain- 
der of  the  business  being  carried  on  as 
usual  (Ladd  v.  Mtna,  Ins.  Co.,  147  N.  Y. 
478,  42  N.  E.  197).  On  the  other  hand 
it  was  held  not  sufficient  to  constitute  oc- 
cupancy that  the  tools  remained  in  the  shop, 
and  that  plaintiff's  son  went  through  the 
shop  almost  every  day  to  look  around  to  sea 
if  things  were  right.  Some  practical  use 
must  have  been  made  of  the  building.  Keith 
V.  Quincy  Mut.  F.  Ins.  Co.,  10  Allen  (Mass.) 
228.  So  a  sawmill  which  has  stopped  run- 
ning for  the  winter  is  "  shut  down,"  within 
the  meaning  of  such  term  in  a  provision  of  an 
insurance  policy,  although  men  are  employed 
about  the  premises  shipping  lumber  there- 
from, and  the  machinery  has  not  been  dis- 
mantled and  put  in  shape  for  the  winter. 
McKenzie  v.  Scottish  Union,  etc.,  Ins.  Co., 
112  Cal.  548,  44  Pac.  922.  The  putting  to- 
gether and  sale  by  the  foreman  of  engines 
was  held  an  operation  of  the  factory,  al- 
though the  machinery  had  ceased  running. 
Bole  V.  New  Hampshire  F.  Ins.  Co.,  159  Pa. 
St.  53,  28  Atl.  205. 

40.  Dover  Glass  Works  Co.  v.  American  F. 
Ins.  Co.,  1  Marv.  (Del.)  32,  29  Atl.  1039, 
65  Am.  St.  Rep.  264. 

41.  Indiana. —  Evans  1).  Queen  Ins..  Co.,  5 
Ind.  App.  198,  31  N.  E.  843. 

Louisiana. —  Lyon  v.  Commercial  Ins.  Co., 
2  Rob.  266. 

,  Maine. — ^  Joyce  v.  Maine  Ins.  Co.,  45  Me. 
168,  71  Am.  Dec.  536,  where  the  house  was  de- 
scribed as  "  occupied  by "  the  insured. 
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■when  a  breach  has  occurred,  that  the  risk  was  not  thereby  .increased/'  So  long 
as  no  condition  relative  to  the  risk  is  broken  the  owner  of  an  insured  building 
may  allow  it  to  be  ocqupied  by  any  one  he  pleases ;  **  but  he  is  bound  by  a  con- 
dition of  the  policy  as  to  its  future  use  however  unreasonable." 

7.  Vacancy  —  a.  In  General.  In  the  absence  of  an  express  stipulation/*  the 
mere  statement  in  an  application  for  insurance  that  a  building  is  or  will  be  occu- 
pied does  not  constitute  a  promissory  warranty  that  the  occupation  shall  continue 
daring  the  risk.^' 


MassachAjisetts. —  Blood  v.  Howard  F.  Ins. 
Co.,  12  Cush.  472. 

ilew  York. —  Gates  v.  Madison  County 
Mut.  Ins.  Co.,  5  N.  Y.  469,  55  Am.  Dec.  360; 
DriscoU  V.  German-American  Ins.  Co.,  74 
Hun  153,  26  N.  Y.  Suppl.  646. 

Permsylvama. —  HefiFron  v.  Kittanning  Ins. 
Co.,  132  Pa.  St.  580,  20  Atl.  698;  Cumberland 
Valley  Mut.  Protection  Co.  v.  Douglas,  58 
Pa.  St.  419,  98  Am.  Dec.  298. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  760. 

Provisions  that  the  policy  shall  become  void 
are,  however,  ordinarily  construed  as  work- 
ing a  forfeiture  ipso  facto  if  the  prohibited 
act  occur;  but  the  Nebraska  court  construes 
such  provisions  as  merely  affording  the  in- 
surer ground  to  declare  a  forfeiture.  Hunt  v. 
State  Ins.  Co.,  68  Nebr.  121,  92  N.  W.  921. 
See  also  supra,  XIII,  A,  6. 

The  term  "  change  of  occupants "  has  been 
held  applicable  to  personalty.  Walradt  v. 
Phoenix  Ins.  Co.,  136  N.  Y.  375,  32  N.  E. 
1063,  32  Am.  St.  Rep.  752;  Herman  v.  Katz, 
101  Tenn.  118,  47  S.  W.  86,  41  L.  E.  A. 
700. 

Use  for  certain  purposes. —  A  statement  in 
a  policy  that  the  premises  are  "  to  be  used  " 
for  a  certain  purpose  amounts  to  a  warranty. 
Sun  Mut.  Ins.  Co.  v.  Texarkana  Foundry, 
etc.,  Co.,  4  Tex.  App.  Civ.  Cas.  §  31,  15 
S.  W.  34,  3  Tex.  App.  Civ.  Cas.  §  320.  But 
compare  East  Texas  F.  Ins.  Co.  v.  Kempner, 
12  Tex.  Civ.  App.  533,  34  S.  W.  393. 

43.  Planters'  Mut.  Ins.  Assoc,  v.  Dewberry, 
69  Ark.  295,  62  S.  W.  1047,  86  Am.  St.  Eep. 
195;  Elliott  v.  Farmers'  Ins.  Co.,  114  Iowa 
153,  86  N.  W.  224;  Stout  v.  New  Haven  City 
F.  Ins.  Co.,  12  Iowa  371,  79  Am.  Dec.  539. 

43.  Lyon  ».  Commercial  Ins.  Co.,  2  Rob. 
(La.)  266. 

44.  Planters'  Mut.  Ins.  Assoc,  v.  Dewberry, 
69  Ark.  295,  62  S.  W.  1047,  86  Am.  St.  Eep. 
195;  Elliott  v.  Farmers'  Ins.  Co.,  114  Iowa 
153,   86   N.   W.   224. 

What  constitutes  a  change  of  occupancy. — 
The  use  of  a  building  for  band  rehearsals  and 
sleeping  is  not  allowable  under  a  policy  insur- 
ing a  building  "  occupied  for  store  and  dwell- 
ing purposes  and  saloon."  Pabst  Brewing  Co. 
V.  Union  Ins.  Co.,  63  Mo.  App.  663.  The 
renting  of  a  room-  on  the  second  floor  for  a 
political  club-room  is  not  prohibited  in  a 
building  described  in  the  application  as  oc- 
cupied "  second  story  .  .  .  Storage,  Cigar 
Manufactory  and  Manufacture  of  Tinware," 
although  the  policy  prohibited  a  change  of 
use.  Miller  v.  Oswego,  etc.,  Ins.  Co.,  18  Hun 
(N.  Y.)  525.  The  change  of  sleeping  apart- 
ments into  a  house  of  assignation  and  pros- 


titution vitiates  a  policy  which  provides  that 
a  change  in  the  nature  and  character  of  the 
insured  property  shall  have  such  effect.  In- 
diana Ins.  Co.  V.  Brehm,  88  Ind.  578.  A 
mere  change  in  tenants  is  not  a  prohibited 
change  of  occupation.  Hobson  v.  Wellington 
Dist.  Mut.  F.  Ins.  Co.,  6  U.  C.  Q.  B.  536. 
The  mere  taking  of  possession  of  a  stock  of 
goods  by  a  levy  is  not  fatal  to  a  policy  pro- 
viding against  a  change  of  occupancy  with  In^ 
crease  of  hazard.  Herman  v.  Katz,  101  Tenn. 
118,  47  S.  W.  86,  41  L.  E.  A.  700.  See  also 
infra,  XIII,  B,  7. 

45.  See  infra,  XIII,  B,  7,  b  et  seq. 
Miscellaneous  provisions  of  policy. —  If  the 

policy  provides  that  insiiranee  shall  continue 
"  while  the  property  is  occupied  by  a  tenant  " 
it  ipso  facto  ceases  when  occupancy  ceases. 
East  Texas  F.  Ins.  Co.  v.  Smith,  3  Tex.  App. 
Civ.  Cas.  §  281.  When  the  provision  is  that 
the  policy  shall  be  void  if  the  premises  shall 
become  vacant  or  unoccupied  "  and  so  re- 
main," a  period  of  seventeen  days  of  vacancy 
will  avoid  the  policy.  Dennison  v.  Phcenix 
Ins.  Co.,  52  Iowa  457,  3  N.  W.  500.  Many- 
policies  provide  that  they  are  to  be  void  if 
vacancy  occurs  without  the  permission  of 
the  insurer  attached  to  or  indorsed  on  the 
policy.  During  the  period  allowed  by  the 
insurer  and  indorsed  as  required,  vacancy  of 
course  is  immaterial,  but  when  the  time  has 
expired  the  original  condition  reattaches. 
Bruner  v.  German-American  Ins.  Co.,  103 
Ky.  370,  45  S.  W.  109,  20  Ky.  L.  Eep.  71. 
A  conditional  permission  relieves  the  Insured 
from  forfeiture  under  such  a  clause  (Steen 
V.  Niagara  F.  Ins.  Co.,  89  N.  Y.  315,  42  Am. 
Eep.  297  [affirming  61  How.  Pr.  144] ) ,  pro- 
vided the  condition  is  kept,  but  not  otherwise 
(Eakin  v.  Home  Ins.  Co.,  1  Tex.  App.  Civ. 
Cas.  §  368).  If  the  insurer  accepts  a  policy 
for  the  purpose  of  attaching  a  vacancy  per- 
mit, the  permit  becomes  immediately  oper- 
ative without  regard  to  the  time  when  it  was 
actually  attached.  Sullivan  v.  Germania  F. 
Ins.  Co.,  89  Mo.  App.   106. 

46.  Illinois. —  Burlington  Ins.  Co.  v.  Brock- 
way,  138  111.  644,  28  N.  E.  799  [affirming  39 
111.  App.  43]. 

Louisiana. —  Soye  v.  Merchants'  Ins.  Co., 
6  La.  Ann.  761. 

Maine. —  Herrick  v.  Union  Mut.  F.  Ins.  Co., 
48  Me.  558,  77  Am.  Dee.  244. 

Massachusetts. —  Kimball  v.  Mtaa.  Ins.  Co.,, 
9  Allen  540,  85  Am.  Dec.  786. 

Michigan. —  Becker  v.  Farmers'  Mut.  Ins. 
Co.,  48  Mich.  610,  12  N.  W.  874. 

Missouri. —  Schultz  v.  Merchants'  Ins.  Go.,. 
57  Mo.  331. 
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b.  Provisions  in  Policy  —  (i)  RsspECTma  Incbease  of  Risk  Only.  Under 
a  policy  only  providing  generally  that  any  increase  of  risk  without  the  consent  of 
the  insurer  shall  avoid  the  policy,  the  mere  fact  that  the  building  is  unoccupied 
at  the  time  of  the  fire  is  not  of  itself  an  increase  of  risk  that  will  vitiate  the 
contract." 

(ii)  TsAT  Policy  Shall  Be  Void.  It  is,  however,  almost  the  universal 
custom  to  insert  a  specific  condition  in  the  policy  respecting  subsequent  vacancy 
of  the  premises.  That  of  the  standard  policy  is  "  this  policy  shall  be  void  if  a 
building  herein  described  whether  intended  for  occupancy  by  owner  or  tenant, 
"be  or  become  vacant  or  unoccupied  and  so  remain  for  ten  days."  Such  provisions 
are  reasonable  ^  and  valid.*'  When  the  policy  provides  against  increase  of  risk 
and  also  against  vacancy,  the  former  clause  should  not  be  construed  as  qualifying 


Tlew  rorfc.— O'Niel  v.  BuflPalo  F.  Ins.  Co., 
3  N.  y.  122. 

Ohio. —  Merchants'  Ins.  Co.  v.  Frick,  5  Ohio 
Dee.   (Reprint)   47,  2  Am.  L.  Rec.  336. 

Pennsylvania. —  Cumberland  Valley  Mut. 
Protection  Co.  ■;;.  Douglas,  58  Pa.  St.  419, 
98  Am.  Dec.  298. 

Rhode  Island. —  Gilliat  v.  Pawtucket  Mut. 
F.  Ins.  Co.,  8  R.  I.  282,  91  Am.  Dec.  229. 

Wisconsin. —  Hawkes  v.  Dodge  County  Mut. 
Ins.  Co.,  11  Wis.  188. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  760. 

Nor  is  there  any  obligation  upon  the  in- 
'sured  if  vacancy  does  arise  to  have  the  prem- 
ises guarded  to  prevent  fire.  Soye  v.  Mer- 
chants' Ins.   Co.,  6  La.  Ann.  761. 

Warranty  in  prsesenti. —  A  statement,  how- 
ever, that  a  house  is  occupied  is  a  warranty 
in  prwsenti,  and  if  it  be  not  at  the  time  so 
occupied,  the  warranty  being  broken,  the 
policy  is  void.  Alexander  v.  Germania  F. 
Ins.  Co.,  66  N.  Y.  464,  23  Am.  Rep.  76  {re- 
versing 2  Hun  655,  5  Thomps.  &  C.  208].  A 
promissory  warranty  is  broad  enough  to  em- 
brace a  warranty  in  prwsenti.  Hence  a  re- 
newal policy  is  avoided  if  at  the  time  of  its 
issuance  the  property  is  unoccupied.  Hotch- 
kiss  V.  Home  Ins.  Co.,  58  Wis.  297,  17  N.  W. 
138. 

47.  Massachusetts. —  Mullaney  v.  National 
F.  &.  M.  Ins.  Co.,  118  Mass.  393. 

Michigan. —  Residence  F.  Ins.  Co.  v.  Han- 
nawold,  37  Mich.  103. 

Mississippi. —  Liverpool,  etc.,  Ins.  Co.  v. 
McGuire,  52  Miss.  227. 

Neio  York. — •  Halpin  v.  Mtna.  F.  Ins.  Co., 
10  N.  Y.  St.  344. 

Pennsylvania. —  Somerset  County  Mut.  F. 
Ins.  Co.  V.  Usaw,  112  Pa.  St.  80,  4  Atl.  355, 
56  Am.  Rep.  307. 

Rhode  Island. —  Gilliat  v.  Pawtucket  Mut. 
F.  Ins.  Co.,  8  R.  I.  282,  91  Am.  Dee.  229. 

Virginia. —  Georgia  Home  Ins.  Co.  v.  Kin- 
nier,  28  Gratt.  88. 

Wisconsin. —  Hawkes  v.  Dodge  County  Mut. 
Ins.   Co.,  11  Wis.  188. 

Canada. —  Foy  v.  ^tna  Ins.  Co.,  8  N. 
Brunsw.  29 ;  Boardman  v.  North  Waterloo 
Ins.  Co.,  31  Ont.  525;  Gould  v.  British  Amer- 
ican Assur.  Co.,  27  U.  C.  Q.  B.  473. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  764. 

Contra. —  Jones  v.  Granite  State  F.  Ins. 
Co..  90  Me.  40,  37  Atl.  326. 

Extent  and  limits  of  rule. —  In  Kirby  v. 
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Phoenix  Ins.  Co.,  13  Lea  (Tenn.)  340,  it 
was  held  that  it  was  proper  to  allow  the 
insurer  to  show  that  there  was  a  general 
custom  of  insurance  companies  not  to  take 
a  risk  on  vacant  property,  as  tending  to 
prove  that  non-occupancy  was  a  material  in- 
crease of  risk.  So  it  has  been  held  that  if 
the  non-vacancy  was  a  greater  risk  than  occu- 
pancy by  tenants  of  ordinary  care  and  habits, 
there  could  be  no  recovery,  although  the 
company  would  have  been  responsible  had 
the  loss  occurred  while  the  premises  were 
occupied  by  tenants  whose  occupancy  was 
more  hazardous  than  vacancy.  Luce  v.  Dor- 
chester Mut.  F.  Ins.  Co.,  110  Mass.  361.  It 
is  an  increase  of  risk  to  leave  a  door  unlocked 
when  a  building  is  not  occupied.  Mooney  v. 
Glenns  Falls  Ins.  Co.,  4  Pa.  Dist.  639.  When 
the  jury  finds  that  there  has  been  no  in- 
crease of  risk  the  vacancy  is  immaterial. 
Todd  V.  Liverpool,  etc.,  Ins.  Co.,  18  U.  C. 
C.  P.  192. 

48.  Cardinal  v.  Dominion  F.  &  M.  Ins.  Co., 
3  Montreal  Leg.  N.  367;  Boardman  v.  North 
Waterloo  Ins.  Co.,  31  Ont.  525.      , 

The  clause  "no  liability  shall  exist  under 
this  policy  for  loss  on  any  vacant  or  unoc- 
cupied building "  is  sufiicient  to  embody  a 
warranty  as  to  the  future.  Snyder  v.  Fire- 
man's Fund  Ins.  Co.,  78  Iowa  146,  42  N.  W. 
630. 

49.  Illinois. —  American  Ins.  Co.  v.  Foster, 
92  111.  334,  34  Am.  Rep.  134. 

Indiana. —  .^tna  Ins.  Co.  v.  Meyers,  63 
Ind.  238. 

Iowa. —  Baldwin  v.  German  Ins.  Co.,  105 
Iowa  379,  75  N.  W.  326 ;  Snyder  v.  Fireman's 
Fund  Ins.  Co.,  78  Iowa  146,  42  N.  W.  630. 

Kentucky. —  Burner  v.  German- American 
Ins.  Co.,  103  Ky.  370,  45  S.  W.  109,  20  Ky. 
L.  Rep.  71;  Thomas  v.  Hartford  F.  Ins.  Co., 
53  S.  W.  297,  21  Ky.  L.  Rep.  914,  56  S.  W. 
264,  21  Ky.  L.  Rep.  1139. 

Missouri. —  Hoover  v.  Mercantile  Town 
Mut.  Ins.  Co.,  93  Mo.  App.  Ill,  69  S.  W.  42; 
Burnham  v.  Royal  Ins.  Co.,  75  Mo.  App. 
394. 

New  York. —  Couch  v.  Farmers'  F.  Ins. 
Co.,  64  N.  Y.  App.  Div.  367,  72  N.  Y.  Suppl. 
95;  Short  v.  Home  Ins.  Co.,  20  Alb.  L.  J. 
54. 

Texas. —  Maness  v.  Sun  Ins.  Co.,  (Civ.  App. 
1895)    32   S.  W.  326. 

Wisconsin. —  Gans  v.  St.  Paul  F.  &  M.  Ins. 
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the  latter  and  so  requiring  the  vacancy  to  be  such  as  to  increase  the  risk."' 
Despite  such  general  provisions,  the  real  contract  may  have  been  that  the  prem- 
ises were  insured  as  vacant  premises.  In  this  event  forfeiture  clauses  permitted 
to  remain  in  the  policy  form  have  no  application.^^ 

(hi)  REQummo  Notice.  While  a  vacancy  under  the  provisions  mentioned 
in  the  foregoing  subsection  operates  *p«o  facto^"^  the  rule  is  different  in  case  the 
policy  merely  provides  that  the  insured  must  "  give  notice "  or  "  immediate 
notice"  of  the  vacancy,  and  does  not  provide  expressly  for  a  forfeiture  for 
failure  to  do  so.°^  When  notice  is  required,  the  insured  has  a  reasonable  time 
in  which  to  give  the  same,^  and  this  is  true,  although  the  policy  requires 
"  immediate  notice."  ^ 

e.  Statutory  Provisions  as  to  Bisk.  It  being  the  general  rule  that  the 
materiality  of  a  breach  of  warranty  is  not  in  question,'*  statutes  have  been  enacted 
in  many  states  to  the  eflfect  that  the  breach  of  such  conditions  of  the  policy  shall 
not  vitiate  the  insurance,  notwithstanding  any  provision  of  the  policy  to  the 
■contrary,  unless  there  is  a  material  increase  of  the  risk  caused  thereby,  or  unless 
the  breach  is  connected  with  the  loss."  In  the  absence  of  fraud  an  immaterial 
breach  does  not,  under  such  statutes,  affect  the  insurance.'' 

d.  Knowledge  of  Insured.  If  the  policy  provides  that  the  same  is  to  become 
void  by  vacancy,  the  forfeiture  does  not  depend  at  all  upon  the  insured's  knowl- 


Co.,  43  Wis.  108,  28  Am.  Rep.  535;  Wustum 
-».  City  F.  Ins.  Co.,  15  Wis.  138. 

Canada. —  Abrahams  v.  Agricultural  Mut. 
Aasur.  Assoc.,  40  U.  C.  Q.  B.   175. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  764. 

The  virtual  effect  is  that  of  an  express 
agreement  that  non-occupancy  shall  be  con- 
sidered an  increase  of  risk  and  that  an  in- 
crease of  risk  shall  avoid  the  policy.  Halpin 
V.  ^tna  F.  Ins.  Co.,  10  N.  Y.  St.  344. 

Provisions  that  mechanics  may  be  employed 
for  fifteen  days  and  the  building  imoceupied 
for  ten  days  do  not  give  the  insured  the  right 
to  have  the  building  vacant  during  the  last 
five  days  of  the  repair  period.  Limburg  v. 
■German  F.  Ins.  Co.,  90  lo-wa  709,  57  N.  W. 
626,  48  Am.  St.  Rep.  468,  23  L.  R.  A. 
«9. 

The  period  of  time  of  a  permitted  vacancy 
must  be  calculated  from  the  date  of  the 
payment  of  the  premium  rather  than  from 
the  date  of  the  execution  of  the  policy  by 
the  insurer,  in  the  absence  of  an  agreement 
for  credit,  for  the  life  of  the  policy  depends 
on  the  payment  of  the  premium.  Wainer  v. 
Milford  Mut.  F.  Ins.  Co.,  153  Mass.  335,  26 
1^.  E.  877,  11  L.  R.  A.  598. 

How  construed. —  The  vacancy  clause,  be- 
ing in  the  nature  of  a  forfeiture,  must  be 
construed  strictly.  Rockford  Ins.  Co.  v. 
Storig,  137  111.  646,  27  N.  E.  674.  See  swpra, 
XII,  A,  3,  e. 

50.  Moriarty  v.  Home  Ins.  Co.,  53  Minn. 
549,  55  N.  W.  740.  Contra,  Moore  v.  Phoenix 
F.  Ins.  Co.,  64  N.  H.  140,  6  Atl.  27,  10  Am. 
St.  Rep.  384. 

51.  Halpin  v.  Insurance  Co.  of  North  Amer- 
ica, 120  N.  Y.  73,  23  N.  E.  989,  8  L.  R.  A. 
79;  Louck' «).  Orient  Ins.  Co.,  176  Pa.  St. 
638,  35  Atl.  247,  33  L.  R.  A.  712;  Lebanon 
Mut.  Ins.  Co.  V.  Erb,  112  Pa.  St.  149,  4  Atl.  8. 

When  •warranty  attaches. —  Although  the 
building  be  not  occupied  at  the  date  of  the 
issuance  of  the  policy  and  is  insured  as  a 


vacant  building,  the  warranty  contained  in 
the  policy  that  it  shall  not  be  vacant  attaches 
as  soon  as  occupancy  has  begun.  Evans  v. 
Queen  Ins.  Co.,  5  Ind.  App.  198,  31  N.  E. 
843.  Contra,  Bennett  v.  Agricultural  Ins. 
Co.,  106  N.  Y.  243,  12  N.  E.  609.  But  com- 
pare Woodruff  V.  Imperial  F.  Ins.  Co.,  83 
N.  Y.  133. 

52.  See  supra,  XIII,  B,  7,  b,  (n). 

53.  Alston  V.  Old  North  State  Ins.  Co.,  80 
N.  C.  326;  Strunk  v.  Firemen's  Ins.  Co.,  160 
Pa.  St.  345,  28  Atl.  779,  40  Am.  St.  Rep. 
721. 

Failure  to  give  notice  is  not  such  a  "mis- 
take" that  equity  will  relieve  from  the  con- 
sequences prescribed  by  the  policy.  Sleeper  v. 
New  Hampshire  F.  Ins.  Co.,  56  N.  H.  401. 

54.  State  v.  Tuttgerding,  8  Ohio  Dec. 
(Reprint)  74,  5  Cine.  L.  Bui.  74;  Canada 
Landed  Credit  Co.  v.  Canada  Agricultural 
Ins.  Co.,  17  Grant  Ch.   (U.  C.)  418. 

55.  Strunk  v.  Firemen's  Ins.  Co.,  160  Pa. 
St.  345,  28  Atl.  779,  40  Am.  St.  Rep.  721. 

56.  Farmers'  Ins.  Co.  v.  Wells,  42  Ohio 
St.  519. 

57.  Lancy  v.  Home  Ins.  Co.,  82  Me.  492, 
20  Atl.  79;  Cannell  v.  Phoenix  Ins.  Co.,  59 
Me.  582;  Doten  v.  Mt-aa.  Ins.  Co.,  77  Minn. 
474,  80  N.  W.  630;  Hoover  v.  Mercantile 
Town  Mut.  Ins.  Co.,  93  Mo.  App.  Ill,  69 
S.  W.  42 ;  Moody  v.  Amazon  Ins.  Co.,  52  Ohio 
St.  12,  38  N.  E.  1011,  49  Am.  St.  Rep.  699,  26 
L.  R.  A.  313. 

A  change  from  occupancy  to  disuse  is  in- 
cluded under  a  provision  that  the  risk  must 
be  materially  increased  by  any  change  before 
payment  may  be  avoided.  Cannell  v.  Phoenix 
Ins.  Co.,  59  Me.  582. 

58.  Cannell  v.  Phosnix  Ins.  Co.,  59  Me.  582 ; 
Doten  V.  ^tna  Ins.  Co.,  77  Minn.  474,  80 
N.  W.  63b.  And  see  Eureka  P.  &  M.  Ins.  Co. 
V.  Baldwin,  62  Ohio  St.  368,  57  N.  E.  57.  In 
Traders'  Ins.  Co.  v.  Race,  142  111.  338,  31 
N.  E.  392,  29  N.  E.  846,  the  same  rule  ap- 
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edge  of  the  fact  of  vacancy.''  If,  however,  the  policy  is  eouditioned  to  be  void 
if  the  risk  be  increased' by  any  means  within  the  knowledge  or  control  of  the 
insured,  the  knowledge  and  control  both  become  material  and  the  policy  is  not 
forfeitable  in  their  absence."* 

e.  Revival  of  Poliey.  If  the  policy  contains  a  stipulation  that  it  is  to  be  void 
if  the  premises  shall  become  unoccupied  or  vacant,  reoccupancy  after  a  breach 
does  not  revive  the  forfeited  policy  ;*^  but  if  the  provision  be  that  "so  long  as 
the  building  shall  be  unoccupied"  the  policy  shall  cease,  or  the  equivdent 
thereof,  the  insurance  is  merely  in  abeyance  during  the  period  of  non-occupancy 
and  revives  when  the  vacancy  ceases.'* 

f.  Vacancy  as  to  Part  Only.  If  the  contract  of  insurance  be  separable,  as  for 
instance  when  two  buildings  are  insured  under  one  policy,  a  prohibited  vacancy 
in  one  of  the  separable  portions  of  the  subject-matter  will  not  create  a  forfeiture 
of  the  entire  policy,  but  only  as  to  that  part  in  which  the  condition  was  broken.'* 
The  mere  fact  that  the  buildings  insured  are  separate  and  distinct  will  not  neces- 
sarily make  the  contract  of  insurance  separable,  for  it  has  been  held  that  where  a 
gross  sum  is  paid  as  the  premium  the  policy  constitutes  an  entire  contract,, 
although  the  amount  of  insurance  is  apportioned  among  the  several  structures 


.1* 


pears  to  have  been  applied  in  the  absence  of  a 
statute. 

59.  Schuermann  v.  Dwelling-House  Ins.  Co., 
161  111.  437,  43  N.  E.  1093,  52  Am.  St.  Rep. 
377  [affirmvng  57  111.  App.  200] ;  Dennison  v. 
Phoenix  Ins.  Co.,  52  Iowa  457,  3  N.  W.  500; 
Farmers'  Ins.  Co.  v.  Wells,  42  Ohio  St.  519. 

60.  North  American  F.  Ins.  Co.  v.  Zaenger, 
63  111.  464;  Waggonick  v.  Westchester  F.  Ins. 
Co.,  34  111.  App.  629.  See  also  Northern 
Assur.  Co.  V.  Crawford,  (Tex.  Civ.  App. 
1900)  59  S.  W.  916.  Thus  the  removal  of  a 
tenant  surreptitiously  the  day  before  the  fire 
did  not  vitiate  such  a  policy  in  American 
Cent.  Ins.  Co.  v.  Clarey,  28  III.  App.  195. 

If  the  landlord  is  actually  aware  of  the 
vacancy,  there  is  no  reason  why  a  forfeiture 
clause  because  of  vacancy  should  not  be  en- 
forced. Royal  Ins.  Co.  v.  Lubelsky,  86  Ala. 
530,  5  So.  768;  American  Ins.  Co.  v.  Pad- 
field,  78  111.  167. 

It  has  been  held  that  where  both  of  these 
terms  appear  in  the  policy,  even  though  re- 
moval by  a  tenant  is  unknown,  the  insured 
risk  is  still  in  the  "  control "  of  the  insured 
and  his  ignorance  of  the  vacancy  is  no  ex- 
cuse. Moore  v.  Phoenix  F.  Ins.  Co.,  64  N.  H. 
140,  6  Atl.  27,  10  Am.  St.  Rep.  384. 

The  burden  of  showing  that  the  vacancy 
occurred  by  means  not  within  insured's  con^ 
trol  was  held  to  be  on  the  insured  in  North 
American  F.  Ins.  Co.  v.  Zaenger,  63  111.  464. 

61.  German  Ins.  Co.  «.  Russell,  65  Kan. 
373,  69  Pac.  345;  Moore  v.  Phoenix  Ins.  Co., 
62  N.  H.  240,  13  Am.  St.  Rep.  556. 

63.  iEtna  Ins.  Co.  v.  Meyers,  63  Ind.  238; 
Ring  V.  Phoenix  Assur.  Co.,  145  Mass.  426, 
14  N.  E.  525.    And  see  supra,  XIII,  A,  3. 

63.  Illinois. —  Hartford  P.  Ins.  Co.  v. 
Walsh,  54  111.  164,  5  Am.  Rep.  115. 

lotoa. —  Worley  v.  State  Ins.  Co.,  91  Iowa 
150,  59  N.  W.  16,  51  Am.  St.  Rep.  334;  Kim- 
ball V.  Monarch  Ins.  Co.,  70  Iowa,  513,  30 
N.  W.  862. 

Kentucky. — Speagle  v.  Dwelling  House  Ins. 
Co.,  97  Ky.  646,  31  S.  W.  282,  17  Ky.  L. 
Rep.  610.  J, 
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Massachusetts. —  Harrington  v.  Fitchburg" 
Mut.  P.  Ins.  Co.,  124  Mass.  126. 

New  York. —  Halpin  v.  Insurance  Co.  of 
North  America,  10  N.  Y.  St.  345. 

Virginia. —  Connecticut  F.  Ins.  Co.  v.  Til- 
ley,  88  Va.  1024,  14  S.  E.  851,  29  Am.  St. 
Rep.  770. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  778. 

If,  however,  the  subject-matter  of  the  in- 
surance is  regarded  as  an  entirety,  as  for  in- 
stance if  several  buildings  are  insured  under 
the  comprehensive  term  "  the  premises,"  va- 
cancy of  all  the  various  buildings  may  be  re- 
quired to  render  "  the  premises  "  vacant,  non- 
occupancy  of  the  premises  being  the  pro- 
hibited risk  by  the  policy.  McQueeny  v.. 
Phoenix  Ins.  Co.,  52  Ark.  257,  12  S.  W.  498,. 

20  Am.  St.  Rep.  179,  5  L.  R.  A.  744;  Sexton 
V.  Hawkeye  Ins.  Co.,  69  Iowa  99,  28  N.  W. 
462;  Bryan  v.  Peabody  Ins.  Co.,  8  W.  Va. 
605.  But  see  Herrman  v.  Adriatic  F.  Ins.. 
Co.,  85  N.  Y.  162,  39  Am.  Rep.  644  [revers- 
ing 45  N.  Y.  Super.  Ct.  394],.  where  the  court 
took  exactly  the  contrary  view,  holding  that 
the  "  premises "  were  not  occupied  unless 
each  of  the  insured  structures  was  occupied. 

A  ten-tenement  frame  block  is  not  unoc- 
cupied when  two  of  the  tenements  are  in- 
actual  use  and  occupation  as  residences. 
Harrington  v.  Fitchburg  Mut.  F.  Ins.  Co.^ 
124  Mass.  126. 

Occupancy  of  land  upon  which  buildings  are- 
placed  is  not  occupancy  of  "  the  premises "' 
within  the  meaning  of  the  policy.  Sexton  v.. 
Hawkeye  Ins.  Co.,  69  Iowa  99,  28  N.  W. 
462.  In  Thomas  v.  Hartford  F.  Ins.  Co.,  53- 
S.  W.  297,  21  Ky.  L.  Rep.  914,  56  S.  W.  264,. 

21  Ky.  L.  Rep.  1139,  the  term  "premises" 
was  held  to  mean  the  dwelling-house  alone 
and  not  to  include  the  various  buildings  on 
the  tract  on  which  the  dwelling  stood,  it  only 
being  insured. 

Vacancy  of  the  dwelling-house  constitutes, 
vacancy  also  of  an  appurtenant  building,, 
such  as  a  corn-crib,  and  the  doctrine  of 
severability  does  not  in  such  case  authorize- 
recovery  for  loss  of  the  appurtenant  build- 
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included  under  the  policy.**  If  the  life  of  the  policy  is  expressly  made  contingent 
upon  the  continued  occupancy  of  all  separate  structures  insured  thereunder,  the 
stipulated  effect  is  had  by  a  vacancy  of  one  of  such  buildings.'' 

g.  Personalty  in  Unoccupied  Building.  The  insurance  of  personalty  may  be 
avoided  by  the  non-occupancy  of  the  building  in  which  it  is  contained.  Such 
will  be  the  effect  if  there  be  a  stipulation  against  non-occupancy.'° 

h.  What  Constitutes  "  Vacancy  "  or  "  Non-Oecupaney  "  —  (i)  In  Osnebal.  As, 
in  general,  the  term  "  vacant "  means  empty  of  everything,  while  "  unoccupied  " 
means  that  no  actual  use  is  being  made  of  the  premises,  by  any  one  corporeally 
present  or  in  possession,"  a  condition  against  non-occupancy  is  much  more  easily 
broken  than  is  a  condition  against  vacancy.  Historically  it  appears  that  the 
insurer  has  gradually  increased  the  severity  of  such  provisions.  Originally  the 
insurer  relied  upon  an  alleged  implied  agreement  that  the  premises  insured 
should  remain  in  the  same  condition  as  when  the  policy  was  issued ;  ^  then,  upon 
the  theory  that  a  description  in  prcBsenti  should  be  construed  as  a  promissory 
warranty.*'  It  was  next  asserted  that  vacancy  was  prohibited  under  a  clause  of 
the  policy  providing  that  the  contract  should  be  void  in  case  the  risk  was 
increased;™  then  "vacancy"  was  expressly  prohibited  in  terms  of  various 
character.'"  Next  the  word  "  unoccupied  "  was  linked  to  the  term  "  vacant "  as 
denoting  a  state  prohibited ;  ''^  and  finally  the  modern  and  the  standard  policy 
provides  that  the  contract  of  insurance  shall  terminate  if  the  building  insured 
shall  "  become  vacant  or  unoccupied."  ™ 


ing.     Eepublic   County  Mut.   F.   Ins.   Co.   v. 
Johnson,  69  Kan.  146,  76  Pac.  419. 

64.  McQueeny  v.  Phoenix  Ins.  Co.,  52  Ark. 
257,  12  S.  W.  498,  20  Am.  St.  Eep.  179,  5 
L.  R.  A.  744;  Kelly  v.  Humboldt  F.  Ins.  Co., 
4  Pa.  Cas.  99,  6  Atl.  740.  See  also  supra,, 
XIII,  A,  5. 

65.  Hartshorne  V.  Agricultural  Ins.  Co.,  50 
N.  J.  L.  427,  14  Atl.  615 ;  Sun  Fire  Office  v. 
Hodges,  3  Tex.  App.  Civ.  Cas.  §  268. 

66.  Huber  v.  Manchester  F.  Assur.  Co., 
92  Hun  (N.  Y.)  223,  36  N.  Y.  Suppl.  873. 

But  the  word  "premises"  was  held  in  Carr 
V.  Roger  Williams  Ins.  Co.,  60  N.  H.  513, 
not  broad  enough  to  refer  to  personalty  con- 
tained in  a  building.  Stone  v.  Howard  Ins. 
Co.,  153  Mass.  475,  27  N.  E.  6,  11  L.  R.  A. 
771;  Phoenix  Ins.  Co.  v.  Holcombe,  57  Nebr. 
622,  78  N.  W.  300,  73  Am.  St.  Rep.  532; 
Halpin  v.  Insurance  Co.  of  North  America, 
120  N.  Y.  73,  23  N.  B.  989,  8  L.  R.  A.  79. 

67.  Herrman  v.  Merchants'  Ins.  Co.,  44 
N.  Y.  Super.  Ct.  444  [afprmed  in  81  N.  Y. 
184,  37  Am.  Rep.  488]. 

"  Vacancy  "  has  been  said  to  have  the  sig- 
nification of  "uninhabited"  (Dohlantry  v. 
Blue  Mounds  F.,  etc.,  Ins.  Co.,  83  Wis.  181, 
53  N.  W.  448),  and  to  be  non-occupancy 
"  for  any  purpose "  ( Pabst  Brewing  Co.  v. 
Union  Ins.  Co.,  63  Mo.  App.  663). 

Occupancy  of  a  dwelling  has  been  defined  to 
be  "  the  living  in  "  a  house.  Hoover  v.  Mer- 
cantile Town  Mut.  Ins.  Co.,  93  Mo.  App.  Ill, 
69  S.  W.  42.  See  also  Stoltenberg  v.  Con- 
tinental Ins.  Co.,  106  Iowa  565,  76  N.  W. 
835,  68  Am.  St.  Rep.  323.  If  a  dwelling  has 
"  ceased  to  be  occupied  by  human  beings  as 
a  customary  place  of  abode  "  it  is  "  unoccu- 
pied." Herrman  v.  Adriatic  F.  Ins.  Co.,  85 
N.  Y.  162,  39  Am.  Rep.  644. 

"  Untenanted  "  was  said  to  be  synonymous 


with   "unoccupied"   in  Boardman  v.  North 
Waterloo  Ins.  Co.,  31  Ont.  525. 

Question  of  law  or  of  fact. — "  What  is  meant 
by  the  term  '  vacant  and  unoccupied '  in  a 
policy  of  insurance  is  a  question  of  law,  but 
whether  the  building  was  at  the  time  of  the 
loss  'vacant  and  unoccupied,'  within  the 
meaning  of  the  policy,  is  a  question  of  fact." 
Home  Ins.  Co.  v.  Mendenhall,  164  HI.  458, 
469,  45  N.  E.  1078,  36  L.  R.  A.  374.  See  also 
infra,  XXI,  H,  2,  b,  (ix). 

68.  But  the  courts  refused  in  general  to 
recognize  such  a  principle.  Soye  v.  Mer- 
chants' Ins.  Co.,  6  La.  Ann.  761;  Becker  v. 
Farmers'  Mut.  F.  Ins.  Co.,  48  Mich.  610,  12 
N.  W.  874. 

69.  But  it  was  uniformly  held  that  such  a 
theory  was  erroneous.  Schultz  v.  Merchants' 
Ins.  Co.,  57  Mo.  331;  Cumberland  Valley 
Mut.  Protection  Co.  v.  Douglas,  58  Pa.  St. 
419,  98  Am.  Dec.  298;  Merchants'  Ins.  Co. 
V.  Frick,  5  Ohio  Dec.  (Reprint)  47,  2  Am. 
L.  Rec.  336;  O'Niel  v.  Buffalo  F.  Ins.  Co.,  3 
N.  Y.  122. 

70.  But  the  courts  held  that  mere  vacancy 
was  not  in  law  an  increase  of  risk.  Board- 
man  V.  North  Waterloo  Ins.  Co.,  31  Ont.  525. 
See  also  cases  cited  supra,  notes  45,  46. 

71.  For  instances  of  various  terms  used  see- 
Worley  v.  State  Ins.  Co.,  91  Iowa  150,  59 
N.  W.  16,  51  Am.  St.  Rep.  334;  Western 
Assur.  Co.  V.  McPike,  62  Miss.  740;  Cum- 
mins V.  Agricultural  Ins.  Co.,  67  N.  Y.  260, 
23  Am.  Rep.  111. 

72.  Under  this  phraseology,  it  was  held 
that  both  vacancy  and  non-occupancy  must 
concur.  Herrman  v.  Merchants'  Ins.  Co.,  81 
N.  Y.  184,  37  Am.  Rep.  488  [affirming  44 
N.  Y.  Super.  Ct.  444]. 

73.  Herrman  v.  Adriatic  F.  Ins.  Co.,  85 
N.  Y.  162,  39  Am.  Eep.  644. 
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(ii)  Of  D  wellings —  (a)  Temporary  Absence.  A  mere  temporary  absence 
of  the  occupants  from  the  premises,  there  being  an  intention  to  return,  particu- 
larly if  the  premises  be  left  in  their  usual  condition,  will  not  amount  to  a  "  non- 
occupancy."  A  fortiori  it  is  not  a  "vacancy."''*  It  is  wholly  immaterial  that 
the  non-occupancy  had  existed  but  a  few  hours,  if  the  departure  had  been  effected 
and  was  intended  to  be  permanent.''^ 

(b)  Furniture  Left  in  Building.  The  mere  fact  that  furniture  is  left  in  a 
building  is  not  alone  sufficient  to  show  that  the  house  was  occupied,'*  especially 
if  such  articles  be  few  in  number."    But  the  fact  that  furniture  was  left  keeps 


74.  Arkansas. —  Burlington  Ins.  Co.  v.  Low- 
ery,  61  Ark.  108,  32  S.  W.  383,  54  Am.  St. 
Eep.  196. 

Massachusetts. —  Johnson  v.  Norwalk  F. 
Ins.  Co.,  175  Mass.  529,  56  N.  E.  569. 

Michigan. —  Hill  v.  Ohio  Ins.  Co.,  99  Mich. 
466,  58  N.  W.  359. 

'Nebraska. —  Home  F.  Ins.  Co.  v.  Peyson,  54 
Nebr.  495,  74  N.  W.  960;  Springfield  F.  &  M. 
Ins.  Co.  V.  McLimans,  28  Nebr.  846,  45  N.  W. 
171. 

Heio  Jersey. —  Laselle  v.  Hoboken  F.  Ins. 
Co.,  43  N.  J.  L.  468. 

New  York. —  Cummins  v.  Agricultural  Ins. 
Co.,  67  N.  Y.  260,  23  Am.  Rep.  Ill;  O'Brien 
f.  Commercial  F.  Ins.  Co.,  38  N.  Y.  Super.  Ct. 
517. 

Texas. —  Georgia  Home  Ins.  Co.  v.  Brady, 
(Civ.  App.  1897)  41  S.  W.  513;  Phcenix  Ins. 
Co.  V.  Burton,  (Civ.  App.  1896)  39  S.  W. 
319. 

Canada. — Boardman  v.  North  Waterloo  Ins. 
Co.,  31  Ont.  525. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  770. 

Premises  temporarily  left  in  usual  condi- 
tion are  not  vacant  (Phoenix  Ins.  Co.  v. 
Tucker,  92  111.  64,  34  Am.  Rep.  106;  Mc- 
Murray  v.  Capital  Ins.  Co.,  87  Iowa  453,  54 
N.  W.  354;  Stone  v.  Granite  State  F.  Ins. 
Co.,  69  N.  H.  438,  45  Atl.  235;  Johnson  v. 
New  York  Bowery  F.  Ins.  Co.,  39  Hun  (N.  Y.) 
410),  and  it  does  not  matter  that  the  insured 
was  arranging  at  the  time  to  remove  from 
the  state,  provided  he  intended  returning 
(Phcenix  Ins.  Co.  v.  Tucker,  92  111.  04,  34 
Am.  Eep.  106). 

Temporary  absence:  To  attend  a  funeral  is 
not  "  vacancy  "  or  "  non-occupancy."  Frank- 
lin F.  Ins.  Co.  V.  Kepler,  95  Pa.  St.  492.  To 
see  a  sick  relative  is  not  non-occupancy.  Stu- 
petski  V.  Transatlantic  F.  Ins.  Co.,  43  Mich. 
373,  5  N.  W.  401,  38  Am.  Rep.  195.  To  ob, 
tain  medical  treatment  does  not  violate  a  pro- 
vision against  non-occupancy.  Home  F.  Ins. 
Co.  V.  Plyson,  54  Nebr.  495,  74  N.  W.  960. 

Temporary  removal.— A  taking  away  of 
substantially  all  the  household  goods  and  a 
departure  for  a,  protracted  absence  would  be 
a  non-occupancy.  Hill  v.  Equitable  Mut.  F. 
Ins.  Co.,  58  N.  H.  82.  See  also  Agricultural 
Ins.  Co.  V.  Frith,  21  111.  App.  593,  where 
it  appeared  that  plaintiff  was  temporarily 
in  jail  and  his  wife  had  sold  the  household 
goods  and  had  departed  and  it  was  held  that 
the  policy  was  forfeited.  Even  though  the 
occupancy  was  intended  to  be  but  temporary, 
if  it  actually  continued  until  the  time  of  the 
fire,  it  is  sufficient.    Detroit  F.  &  M.  Ins.  Co. 
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V.  Chetlain,  61  111.  App.  450.  In  Huber  v. 
Manchester  F.  Assur.  Co.^  92  Hun  (N.  Y.) 
223,  36  N.  Y.  Suppl.  873,  it  was  held  that 
a  house  was  unoccupied  where  the  tenant 
placed  all  the  furniture  in  one  room,  left  for 
a  six  weeks'  visit,  and  extensive  repairs  were 
to  be  made  during  her  absence.  The  court  in 
Lester  v.  Mississippi  Home  Ins.  Co.,  (Miss. 
1895)  19  So.  99,  held  a  house  "vacant"  when 
the  owners  were  away  on  a  hunting  trip,  al- 
though a  servant  slept  in  the  house  every 
night. 

75.  Bennett  v.  Agricultural  Ins.  Co.,  50 
Conn.  420,  51  Conn.  504. 

76.  Massachusetts. —  Corrigan  i).  Connecti- 
cut F.  Ins.  Co.,  122  Mass.  298. 

Missouri. —  Cook  v.  Continental  Ins.  Co.,  70 
Mo.  610,  35  Am.  Rep.  438;  Craig  v.  Spring- 
field F.  &  M.  Ins.  Co.,  34  Mo.  App.  481. 

New  Jersey. —  Hartshorne  v.  Agricultural 
Ins.  Co.,  50  N.  J.  L.  427,  14  Atl.  615. 

New  York. —  Herrman  v.  Adriatic  F.  Ins. 
Co.,  85  N.  Y.  162,  39  Am.  Rep.  644  [revers- 
ing 45  N.  Y.  Super.  Ct.  394] ;  Paine  v.  Agri- 
cultural Ins.  Co.,  5  Thomps.  &  C.  619. 

Oregon. —  Weidert  v.  State  Ins.  Co.,  19 
Oreg.  261,  24  Pac.  242,  20  Am.  St.  Rep. 
809. 

Camada. — Boardman  v.  North  Waterloo  Ins. 
Co.,  31  Ont.  525. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  764 
et  seq. 

77.  Illinois. —  Traders'  Ins.  Co.  v.  Race, 
(1892)  29  N.  E.  846  [affirming  31  111.  App. 
625];  American  Ins.  Co.  v.  Padfleld,  78  111. 
167. 

Iowa. —  Snyder  v.  Fireman's  Fund  Ins.  Co., 
78  Iowa  146,  42  N.  W.  630. 

Michigan. —  Richards  v.  Continental  Ins. 
Co.,  83  Mich.  508,  47  N.  W.  350,  21  Am.  St. 
Rep.  611. 

Mississippi. —  Home  Ins.  Co.  v.  Scales,  71 
Miss.  975,  15  So.  134,  42  Am.  St.  Rep.  512. 

Ohio. —  Eureka  F.  &  M.  Ins.  Co.  v.  Bald- 
win, 62  Ohio  St.  368,  57  N.  E.  57. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  764 
et  seq. 

So  the  leaving  of  implements  or  tools  is 
not  sufficient.  Peshe  v.  Council  Bluffs  Ins. 
Co.,  74  Iowa  676,  39  N.  W.  87;  Ashworth  v. 
Builders'  Mut.  F.  Ins.  Co.,  112  Mass.  422, 
17  Am.  Rep.  117;  Fritz  v.  Home  Ins.  Co.,  78 
Mich.  565,  44  N.  W.  139;  Martin  v.  Rochester 
German  Ins.  Co.,  86  Hun  (N.  Y.)  35,  33 
N.  Y.  Suppl.  404. 

Using  the  building  for  storage  of  supplies 
is  not  sufficient.  Continental  Ins.  Co.  v. 
Kyle,  124  Ind.  132,  24  N.  E.  727,  19  Am.  St. 
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the  premises  from  becoming  vacant,  and  with  a  few  added  facts,  as  for  instance 
that  the  absence  is  temporary,  may  assist  in  showing  an  occupancy.''^ 

(c)  Key  Not  Surrendered.  The  mere  fact  that  the  former  occupant  has  not 
yet  delivered  the  key  is  not  sufficient  to  constitute  a  continuance  of  occupancy.™ 

(d)  Sleepimg  on  Premises.  If  in  other  respects  the  house  is  used  as  a  dwell- 
ing, tlie  mere  fact  that  no  one  sleeps  on  the  premises  does  not  constitute  non- 
occupancy.^  Whether  or  not  the  sleeping  by  a  caretaker  in  a  house  renders  the 
same  occupied,  the  authorities  conflict.^'  Certainly  a'  mere  occasional  sleeping 
therein  is  not  enough  to  constitute  of  itself  occupancy  as  a  dwelling,'^  even 
though  it  be  by  the  owner.^  Premises  are  not  unoccupied  simply  because  their 
customary  occupants  are  absent,  provided  someone  else  as  their  representative  is 
actually  using  the  building  for  the  purpose  under  which  it  was  insured.^ 


Eep.  77j  9  L.  R.  A.  81;  Limturg  v.  German 
F.  Ins.  Co.,  90  Iowa  709,  57  N.  W.  626,  48 
Am.  St.  Eep.  468,  23  L.  R.  A.  99 ;  Watertown 
F.  Ins.  Co.  V.  Cherry,  84  Va.  72,  3  S.  E.  876. 

Preparations  for  occupancy. —  The  cleaning 
of  a  building  preparatory  to  moving  into  it 
is  not  an  occupancy.  Feshe  v.  Council  Bluffs 
Ins.  Co.,  74  Iowa  676,  39  N.  W.  87;  Thomas 
f.  Hartford  F.  Ins.  Co.,  53  S.  W.  297,  21  Ky. 
L.  Eep.  914,  56  S.  W.  264,  21  Ky.  L.  Eep. 
1139.  Contra,  Stensgaard  v.  National  F.  Ins. 
Co.,  36  Minn.  181,  30  N.  W.  468.  Nor  the 
mere  bringing  of  implements  for  cleaning 
upon  the  premises.  Litch  v.  North  British, 
etc.,  Ins.  Co.,  136  Mass.  491.  But  the  mov- 
ing in  of  furniture  terminates  vacancy  and 
may  amount  to  an  occupancy.  Eddy  v.  Hawk- 
eye  Ins.  Co.,  70  Iowa  472,  30  N.  W.  808,  59 
Am.  Rep.  444;  Shackelton  v.  Sun  Fire  Office, 
55  Mich.  288,  21  N.  W.  343,  54  Am.  Rep. 
379.  Contra,  Barry  v.  Presoott  Ins.  Co.,  35 
Hun  (N.  Y.)  601. 

Moving  furniture  contemplating  removal. — 
Even  though  a  portion  of  the  furniture  be 
moved,  the  house  may  still  remain  "  occu- 
pied." Insurance  Co.  of  North  America  v. 
Coombs,  19  Ind.  App.  331,  49  N.  E.  471; 
Norman  v.  Missouri  Town  Mut.  F.,  etc.,  Ins. 
Co.,  74  Mo.  App.  456;  Omaha  F.  Ins.  Co.  v. 
Sinnott,  54  Nebr.  522,  74  N.  W.  955;  Liver- 
pool, etc.,  Ins.  Co.  v.  Buckstaff,  38  Nebr. 
146,  56  N.  W.  695,  41  Am.  St.  Rep.  724. 

78.  Johnson  v.  New  York  Bowery  F.  Ins. 
Co.,  39  Hun  (N.  Y.)  410;  Gibbs  v.  Con- 
tinental Ins.  Co.,  13  Hun  (N.  Y.)  611;  Moody 
ii.  Amazon  Ins.  Co.,  52  Ohio  St.  12,  38  N.  E. 
1011,  49  Am.  St.  Rep.  699,  26  L.  R.  A.  313; 
German-American  Ins.  Co.  v.  Evants,  94  Tex. 
490,  62  S.  W.  417  [affirming  25  Tex.  Civ. 
App.  300,  61  S.  W.  536].  Compare  Halpin 
V.  Phoenix  Ins.  Co.,  4  N.  Y.  St.  867. 

If  all  the  furniture,  supplies,  and  wearing 
apparel  be  moved  out  a  residence  is  vacant. 
Sleeper  v.  New  Hampshire  F.  Ins.  Co.,  56 
N.  H.  401. 

79.  American  Ins.  Co.  v.  Padfield,  78  III. 
167;  Corrigan  v.  Connecticut  F.  Ins.  Co.,  122 
Mass.  298;  Home  Ins.  Co.  v.  Scales,  71  Miss. 
975,  15  So.  134,  42  Am.  St.  Rep.  512. 

80.  Eockford  Ins.  Co.  v.  Storig,  31  111.  App. 
486  [affirmed  in  137  111.  646,  24  N.  E.  674] ; 
Dwelling-House  Ins.  Co.  v.  Osbom,  1  Kan. 
App.  197,  40  Pac.  1099;  Gibbs  V.  Continental 
Ins.  Co.,  13  Hun  (N.  Y.)  611. 


Taken  in  conjunction  with  the  further  fact 
that  there  is  an  intent  to  remove,  the  fact 
that  no  one  sleeps  in  the  building  may  ren- 
der the  house  unoccupied.  Craig  v.  Spring- 
field F.  &  M.  Ins.  Co.,  34  Mo.  App.  481. 

81.  That  this  constitutes  occupancy  see 
Shackelton  v.  Sun  Fire  Office,  55  Mich.  288, 
21  N.  W.  343,  54  Am.  Eep.  379;  Home  Ins. 
Co.  V.  Hancock,  106  Tenn.  513,  62  S.  W.  145, 
52  L.  E.  A.  665;  German- American  Ins.  Co. 
0.  Evants,  94  Tex.  490,  62  S.  W.  417;  Poor 
V.  Hudson  Ins.  Co.,  2  Fed.  432.  See  also 
Stensgaard  v.  National  F.  Ins.  Co.,  36  Minn. 
181,  30  N.  W.  468.  But  see  Bonenfant  v. 
American  F.  Ins.  Co.,  76  Mich.  653,  43  N.  W. 
682. 

For  the  contrary  view  see  Eace  v.  Traders 
Ins.  Co.,  31  111.  App.  625  [affirmed  in  (Sup. 
1892)  29  N.  E.  846];  Lester  v.  Mississippi 
Home  Ins.  Co.,  (Miss.  1895)  19  So.  99; 
Eureka  F.  &  M.  Ins.  Co.  v.  Baldwin,  62  Ohio 
St.  368,  57  N.  E.  57  [reversing  17  Ohio  Cir. 
Ct.  143.  9  Ohio  Cir.  Dec.  118] ;  Boardman  v. 
North  Waterloo  Ins.  Co.,  31  Ont.  525. 

If  a  member  of  the  family  be  the  caretaker 
and  "  some  use "  is  made  of  the  premises, 
the  house  is  "used  as  a  dwelling."  Moody 
V.  Amazon  Ins.  Co.,  52  Ohio  St.  12,  38  N.  E. 
1011,  49  Am.  St.  Rep.  699,  26  L.  R.  A. 
313. 

Occupancy  by  a  workman  for  sleep  is  not 
"'Occupancy  by  a  family."  Poor  v.  Humboldt 
Ins.  Co.,  125  Mass.  274,  28  Am.  Rep.  228. 
Contra,  Hartford  F.  Ins.  Co.  v.  Smith,  3  Colo. 
422. 

The  fact  that  a  servant  occupied  a  room 
in  the  house  does  not  suffice  to  fulfil  the 
promissory  warranty  that  premises  shall  be 
used  as  a  "  dwelling."  Poor  v.  Humboldt 
Ins.  Co.,  125  Mass.  274,  28  Am.  Rep.  228. 

83.  Agricultural  Ins.  Co.  v.  Hamilton,  82 
Md.  88,  33  Atl.  429,  51  Am.  St.  Rep.  457,  30 
L.  R.  A.  633 ;  Dohlantry  v.  Blue  Mounds  P., 
etc.,  Ins.  Co.,  83  Wis.  181,  53  N.  W.  448; 
Fitzgerald  v.  Connecticut  F.  Ins.  Co.,  64  Wis. 
463,  25  N.  W.  785. 

83.  Boardman  v.  North  Waterloo  Ins.  Co., 
31  Ont.  525. 

84.  Imperial  F.  Ins.  Co.  v.  Kiernan,  83  Ky. 
468. 

Wrongful  occupancy. — An  occupation  with- 
out authority  of  the  rightful  occupant  does 
not  aid  the  insured.  Western  Assur.  Co.  v. 
McPike,  62  Miss.  740.    In  Names  v.  Dwelling 
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(e)  Eating  on  Premises.  The  mere  fact  that  persons  eat  within  the  building 
does  not  constitute  an  occupancy.^  Nor  is  it  necessary  that  persons  should  eat 
upon  the  premises  in  order  that  it  should  be  occupied  by  a  family.'' 

(f)  Periodic  Visits  of  Inspection.  The  mere  fact  that  someone,  even  though, 
he  be  the  owner,"  frequently  or  even  daily  inspects  the  premises  to  see  if  all  is 
well,  does  not  constitute  occupancy,^  although  this  may  keep  the  premises  from 
being  vacant.*' 

(g)  Understanding  of  Insurer.  The  understanding  of  the  insurer  as  to  the 
sort  of  occupancy  that  would  be  made  of  the  premises  will  control,  and  occu- 
pancy of  the  sort  contemplated  is  sufficient,  even  though  it  would  not,  in  the 
absence  of  such  understanding,  satisfy  the  general  requirement  of  the  policy."* 

(h)  After  Partial  Loss.  The  insured  is  still  deemed  an  occupant  after  a 
partial  loss,  although  not  in  possession  during  the  period  in  which  the  insurer  is 
authorized  to  exercise  its  option  to  repair.'* 

(in)  Of  Buildinqs  intended  jFor  Rental.  Somewhat  diflEerent  ques- 
tions arise  from  those  foregoing  when  the  dwelling  or  other  building  insured 
is  intended  to  be  rented.  H  the  insurer  is  cognizant  of  the  purpose  to  which  the 
structure  is  to  be  put,  he  must  be  aware  that  an  occasional  vacancy  will  be  a 
necessary  incident  to  such  use.'*  Consequently  a  temporary  vacancy  of  such 
premises  so  described  merely  incident  to  a  change  of  tenants  will  not  avoid  the 
policy  which  prohibits  vacancy  or  non-occupancy  under  penalty  of  a  forfeiture.'* 


House  Ins.  Co.,  95  Iowa  642,  64  N.  W.  628, 
it  was  held  that  occupancy  hy  one  who  had 
conspired  to  burn  the  building  to  procure  in- 
surance on  personalty  situated  therein  was 
not  "  occupancy,"  as  provisions  respecting 
occupancy  are  inserted  to  secure  the  safety 
of  the  building  and  are  only  fulfilled  by  such 
occupancy. 

85.  Ashworth  v.  Builders'  Mut.  F.  Ins.  Co., 
112  Mass.  422,  17  Am.  Eep.  117. 

86.  Poor  t).  Hudson  Ins.  Co.,  2  Fed.  432. 
A  house  built  for  dwelling  purposes,  and 

used  by  the  owner  for  cooking  and  general 
work  in  connection  with  an  adjacent  house 
where  the  owner  and  his  family  lodge  and 
eat,  is  not  "  vacant  or  unoccupied."  Dwell- 
ing-House  Ins.  Co.  v.  Osborn,  1  Kan.  App. 
197,  40  Pae.  1099. 

A  building  described  as  a  "boarding-house" 
is  in  eifeet  a  dwelling  within  the  condition  as 
to  occupancy.  Burner  v.  German-American 
Ins.  Co.,  103  Ky.  370,  45  S.  W.  109,  20  Ky. 
L.  Hep.  71. 

87.  Indiana. —  Home  Ins.  Co.  v.  Boyd,  19 
Ind.  App.  173,  49  N.  E.  285. 

Maryland. —  Agricultural  Ins.  Co.  v.  Ham- 
ilton, 82  Md.  88,  33  Atl.  429,  51  Am.  St. 
Rep.  457,  30  L.  E.  A.  633. 

New  York. —  Paine  v.  Agricultural  Ins.  Co., 
5  Thomps.  &  C.  619.  Compare  Gibbs  v.  Con- 
tinental Ins.  Co.,  13  Hun  611. 

Oregon. — Weidert  v.  State  Ins.  Co.,  19  Oreg. 
261,  24  Pae.  242,  20  Am.  St.  Eep.  809. 

Canada. — Boardman  v.  North  Waterloo  Ins. 
Co.,  31  Ont.  525. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  764 
et  seq. 

88.  Halpin  v.  JEtjia.  F.  Ins.  Co.,  120  N.  Y. 
70,  23  N.  E.  988;  Halpin  v.  Phenix  P.  Ins. 
Co.,  118  N.  Y.  165,  23  N.  E.  482;  Herrman 
V.  Adriatic  F.  Ins.  Co.,  85  N.  Y.  162,  39  Am. 
Rep.  644 ;  Huber  v.  Manchester  F.  Assur.  Co., 
92  Hun   (N.  Y.)   223,  36  N.  Y.  Suppl.  873; 
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Stapleton  v.  Greenwich  Ins.  Co.,  16  Misc. 
(N.  Y.)  483,  38  N.  Y.  Suppl.  973;  Water- 
town  F.  Ins.  Co.  V.  Cherry,  84  Va.  72,  3  S.  B. 
876.  Contra,  Hill  v.  Ohio  Ins.  Co.,  99  Mich. 
466,  58  N.  W.  359.  And  compare  Home  F. 
Ins.  Co.  V.  Peyson,  54  Nebr.  495,  74  N.  W. 
960. 

89.  Herrman  v.  Merchants'  Ins.  Co.,  81 
N.  Y.  184,  37  Am.  Rep.  488  [affirming  44 
N.  Y.  Super.  Ct.  444] ;  Huber  v.  Manchester 
F.  Assur.  Co.,  92  Hun  (N.  Y.)  223,  36  N.  Y. 
Suppl.  873. 

A  building  under  the  care  of  a  person 
within  the  same  inclosure  was  held  to  be 
vacant.  Burner  v.  German- American  Ins.  Co., 
103  Ky.  370,  45  S.  W.  109,  20  Ky.  L.  Rep. 
71.  But  in  Home  Ins.  Co.  v.  Hancock,  106 
Tenn.  513,  62  S.  W.  145,  52  L.  E.  A.  665, 
such  care  was  held  to  be  sufficient,  there 
being  knowledge  on  the  part  of  the  insurer 
that  such  an  arrangement  would  exist.  And 
see  also  Halpin  v.  Phoenix  Ins.  Co.,  4  N.  Y. 
St.  867. 

90.  Fritz  V.  Home  Ins.  Co.,  78  Mich.  565, 
44  N.  W.  139;  PhoBuix  Ins.  Co.  v.  Swann, 
(Tex.  Civ.  App.  1897)  41  S.  W.  519^  Georgia 
Home  Ins.  Co.  v.  Brady,  (Tex.  Civ.  App. 
1897)  41  S.  W.  513.  See  also  cases  cited 
supra,  note  89,  and  infra,  note  92  et  seq. 

91.  Lancashire  Ins.  Co.  v.  Bush,  60  Nebr. 
116,  82  N.  W.  313. 

92.  Lockwood  v.  Middlesex  Mut.  Assur. 
Co.,  47  Conn.  553. 

93.  Iowa. —  Worley  v.  State  Ins.  Co.,  91 
Iowa  150,  59  N.  W.  16,  51  Am.  St.  Rep. 
334 ;  Eddy  v.  Hawkeye  Ins.  Co.,  70  Iowa  472, 
30  N.  W.  808,  59  Am.  Rep.  444. 

Kentuehy. —  Dwell  ing-House  Ins.  Co.  V. 
Walsh,  10  Ky.  L.  Rep.  282. 

Nebraska. —  Union  Ins.  Co.  v.  McCuUough, 
(1901)  96  N.  W.  79;  German  Ins.  Co.  «. 
Davis,  40  Nebr.  700,  59  N.  W.  698. 

flew  York. —  Halpin  v.  Phenix  Ins.  Co.,  118 
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Such  a  vacancy  must  not,  however,  continue  for  an  unreasonable  length  of  time ; " 
although  it  has  been  held  that  even  though  a  long  period  of  time  had  intervened, 
the  insured  was  protected  if  he  used  all  reasonable  exertions  to  procure  another 
tenant.''  But  the  holding  that  the  good  faith  of  the  insured  is  immaterial  seems 
more  consonant  with  justice.^' 

(iv)  Of  Other  jBuildinos.  The  principle  that  the  contemplated  use  must 
govern  is  illustrated  by  what  amounts  to  an  occupancy  of  buildings  other  than 
dwellings.  What  is  "  non-occupancy  "  and  "  vacancy  "  must  necessarily  depend 
upon  the  nature  of  the  premises  insured." 


N.  Y.  165,  23  N.  E.  482;  WoodruflF  v.  Im- 
perial F.  Ins.  Co.,  83  N.  Y.  133. 

Ohio. —  State  v.  Tuttgerding,  8  Ohio  Dec. 
(Reprint)  74,  5  Cine.  L.  Bui.  464. 

Pennsylvania. —  Roe  v.  Dwelling-House  Ins. 
Co.,  149  Pa.  St.  94,  23  Atl.  718,  34  Am.  St. 
Eep.  595;  Doud  v.  Citizens'  Ins.  Co.,  141  Pa. 
St.  47,  21  Atl.  505,  23  Am.  St.  Rep.  263; 
Insurance  Co.  of  North  America  v.  Hannum, 
1  Mona.  369. 

United  States. —  Kelley  v.  Home  Ins.  Co., 
14  Fed.  Cas.  No.  7,658. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  771. 

Contra. —  Bennett  v.  Agricidtural  Ins.  Co., 
50  Conn.  420,  51  Conn.  504;  Ridge  v.  Scot- 
tish Commercial  Ins.  Co.,  9  Lea  (Tenn.)  507. 
And  see  Wheeler  v.  Phoenix  Ins.  Co.,  53  Mo. 
App.  446.  In  Lockwood  v.  Middlesex  Mut. 
Assur.  Co.,  47  Conn.  553,  the  policy  only 
provided  against  change  of  risk  and  such  in- 
cidental vacancy  was  not  regarded  as  increas- 
ing the  risk.  In  Texas  this  rule  has  been  a 
hone  of  contention.  In  East  Texas  F.  Ins. 
Co.  V.  Kempner,  (Civ.  App.  1894)  25  S.  W. 
S99,  the  Texas  court  of  civil  appeals  consid- 
ered that  the  temporary  vacancy  for  three 
days  of  a  store  building  incidental  to  a 
change  of  tenants  did  not  avoid  the  policy. 
This  holding  was  reversed  and  the  cause  re- 
manded by  the  supreme  court  in  87  Tex.  229, 
27  S.  W.  122,  47  Am.  St.  Rep.  990.  On  a 
second  appeal  the  court  of  appeals  adheres 
vigorously  to  its  original  views.  12  Tex.  Civ. 
App.  533,  34  S.  W.  393. 

94.  Dwelling-House  Ins.  Co.  v.  Walsh,  10 
Ky.  L.  Rep.  282;  East  Texas  F.  Ins.  Co.  v. 
Smith,  3  Tex.  App.  Civ.  Cas.  §  281 ;  Kelley  v. 
Home  Ins.  Co.,  14  Fed.  Cas.  No.  7,658. 

The  provision  of  the  standard  policy,  "  this 
policy  shall  be  void  if  the  building,  whether 
intended  for  occupancy  by  owner  or  tenant, 
shall  be  or  become  vacant  or  unoccupied  and 
so  remain  for  ten  days  "  is  designed  to  change 
the  rule  that  such  incidental  vacancy  does 
not  avoid  the  policy.  Such  a  provision  has 
been  upheld.  Robinson  v.  .^tna  Ins.  Co.,  38 
S.  W.  693,  18  Ky.  L.  Rep.  865. 

95.  Gamwell  v.  Merchants',  etc.,  Mut.  F. 
Ins.  Co.,  12  Cush.  (Mass.)  167.  And  com- 
■pare  Hough  v.  City  F.  Ins.  Co.,  29  Conn.  10, 
76  Am.  Dec.  581. 

96.  Niagara  F.  Ins.  Co.  v.  Drda,  19  111. 
App.  70;  McClure  v.  Watertown  F.  Ins.  Co., 
90  Pa.  St.  277,  35  Am.  Rep.  656. 

97.  See  cases  cited  infra,  this  note. 

A  church  is  not  vacant  even  though  no 
services  are  held  therein  during  a  period 
while  no  minister  is  regularly  in  charge,  pro- 


vided it  is  cared  for  as  usual.  Hampton  v. 
Hartford  F.  Ins.  Co.,  65  N.  J.  L.  265,  47  Atl. 
433,  52  L.  R.  A.  344.  This  is  also  true  even 
though  services  have  ceased  for  other  causes 
if  the  minister  who  holds  the  title  uses  the 
buildings  for  his  personal  devotions.  Caraher 
V.  Royal  Ins.  Co.,  63  Hun  (N.  Y.)  82,  17  N.  Y. 
Suppl.  858. 

A  school  building,  however,  is  unoccupied 
during  the  period  of  the  summer  vacation. 
American  Ins.  Co.  v.  Foster,  92  111.  334,  34 
Am.  Rep.  134. 

An  elevator  is  not  "  vacant  or  unoccupied  " 
when  used  for  storage  of  tools  and  machinery. 
Clifton  Coal  Co.  v.  Scottish  Union,  etc.,  Ins. 
Co.,  102  Iowa  300,  71  N.  W.  433.  It  was 
likewise  held  when  no  steam  was  up  and  no 
men  working,  but  the  insured  kept  his  papers 
at  the  elevator  and  persons  were  around  the 
building,  that  it  was  not  "  vacant."  Williams 
V.  North  German  Ins.  Co.,  24  Fed.  625. 

A  store  building  is  unoccupied  even  though 
certain  fixtures  may  remain  therein.  Lim- 
burg  v.  German  P.  Ins.  Co.,  90  Iowa  709, 
57  N.  W.  626,  48  Am.  St.  Rep.  468,  23  L.  R.  A. 
99;  Home  Ins.  Co.  v.  Scales,  71  Miss.  975,  15 
So.  134,  42  Am.  St.  Rep.  512.  But  as  such 
premises  are  frequently  intended  for  rental, 
the  customary  use  may  permit  of  renovation 
or  preparation  for  tenants  without  the  dis- 
use amounting  to  non-occupancy.  Rockford 
Ins.  Co.  V.  Wright,  39  111.  App.  574.  Compare 
East  Texas  F.  Ins.  Co.  v.  Kempner,  12  Tex. 
Civ.  App.  533,  34  S.  W.  393  [doubting  East 
Texas  F.  Ins.  Co.  v.  Kempner,  87  Tex.  229,  27 
S.  W.  122,  47  Am.  St.  Rep.  99  {reversing  Tex. 
Civ.  App.   (1894)   25  S.  W.  999)]. 

Ice-houses  and  manufactories. —  That  oc- 
cupancy of  the  type  required  for  other  prem- 
ises is  not  necessary  in  the  case  of  ice-houses 
and  manufactories  because  not  contemplated 
by  the  insurer  has  been  held,  the  cases  as- 
serting that  such  occupancy  is  impracticable. 
Des  Moines  Ice  Co.  v.  Niagara  F.  Ins.  Co., 
99  Iowa  193,  68  N.  W.  600;  Morotock  Ins. 
Co.  V.  Pankey,  91  Va.  259,  21  S.  E.  487. 

Other  factories. —  In  the  case  of  factories 
and  mills  a  mere  temporary  suspension  of  , 
work  therein  does  not  amount  to  a  vacancy 
and  non-occupaiicy.  Albion  Lead  Works  v. 
Williamsburg  City  P.  Ins.  Co.,  2  Fed.  479. 
Particularly  is  this  so  where  the  premises 
were  customarily  rented  to  tenants  and  the 
fire  occurred  while  a  new  tenant  was  being 
sought,  the  fixtures  and  tools, being  all  in  the 
factory  as  usual.  This  was  a  mere  temporary 
non-occupancy  incidental  to  a  change  of  ten- 
ants.    Halpin  v.  Phenlx  Ins.  Co.,  118  N.  Y. 
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C.  Keeping  and  Use  of  Prohibited  Articles— l.  provisions  of  Policy. 
If  the  policy  expressly  states  ^  that  certain  articles  may  not  be  used  or  kept  on 
the  premises  under  penalty  of  forfeiture,  this  amounts  to  a  promissory  warranty 
and  courts  regard  the  condition  as  reasonable  and  enforceable.^' 

2.  Classification  of  Hazards.  If  a  policy  classes  articles  that  may  be  kept 
thereunder  into  groups,  and  differentiates  these  groups  as  ordinarily,  extra,  or 
specially  hazardous,  prohibiting  the  keeping  of  articles  falling  in  other  groups 
than  those  specifically  permitted,  the  keeping  of  such  differently  grouped  articles 
will  avoid  the  policy.' 

3.  Increase  of  Risk.  The  same  result  is  had  if  the  policy  provides  that  it  is 
to  be  void  should  the  risk  be  "  increased  by  any  means  within  the  insured's 
knowledge,"  and   articles  intrinsically  dangerous  are   used   or  kept  upon  the 


premises.* 

165,  23  N.  E.  482.  The  clauses  of  the  modern 
policy  against  cessation  of  the  operations  of 
a  mill  or  manufactory  have  accordingly  re- 
sulted.   See  supra,  XIII,  B,  5,  d. 

98.  TTnless  tiie  policy,  or  the  charter  or 
by-laws  of  a  mutual  company,  provide  that 
the  keeping  or  use  of  certain  articles  shall 
affect  the  policy,  the  insured  has  a  right  to 
use  upon  the  premises  any  substance  or  ar- 
ticle he  desires.  Gould  v.  York  County  Mut. 
F.  Ins.  Co.,  47  Me.  403,  74  Am.  Dec.  494. 

99.  Louisiana. —  Dittmer  v.  Germania  Ins. 
Co.,  23  La.  Ann.  458,  8  Am.  Rep.  600. 

New  Hampshire. —  Wheeler  v.  Traders'  Ins. 
Co.,  62  N.  H.  326,  13  Am.  St.  Rep.  582. 

New  York. —  Matson  v.  Farm  Buildings 
F.  Ins.  Co.,  73  N.  Y.  310,  29  Am.  Rep.  149 
[reversing  9  Hun  415] ;  Westfall  v.  Hudson 
River  F."  Ins.  Co.,  12  N.  Y.  289;  Mead  v. 
Northwestern  Ins.  Co.,  7  N.  Y.  530 ;  Stettiuer 
V.  Granite  Ins.  Co.,  5  Duer  594;  Duncan  v. 
Sun  F.  Ins.  Co.,  6  Wend.  488,  22  Am.  Dec. 
539. 

Pennsylvania. —  Lutz  v.  Royal  Ins.  Co.,  205 
Pa.  St.  159,  54  Atl.  721;  White  v.  Western 
Assur.  Co.,  3  Pa.  Cas.  267,  6  Atl.  113. 

United  States. —  Gunther  v.  Liverpool,  etc., 
Ins.  Co.,  134  U.  S.  110,  10  S.  Ct.  448,  33  L.  ed. 
857. 

Canada. —  Gauthier  v.  Canadian  Mut.  Ins. 
Co.,  29  U.  C.  C.  P.  593. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  782. 

A  mere  statement  that  a  certain  article  or 
commodity  "  is  not  insurable "  does  not 
amount  to  a  provision  that  the  use  or  keep- 
ing of  such  commodity  will  terminate  the 
policy.  It  means  simply  that  the  value 
thereof  will  be  excluded  from  any  estimate 
of  loss  unless  specially  insured.  Duncan  v. 
Sun  F.  Ins.  Co.,  6  Wend.  (N.  Y.)  488,  22  Am. 
Dec.  539. 

Policies  are  construed,  in  this  respect  as  in 
others,  most  strongly  against  the  insurer. 
Phoenix  Ins.  Co.  v.  Slaughter,  12  Wall. 
(U.  S.)  404,  20  L.  ed.  444.  Thus  in  the  last 
case  cited  a  policy  stipulating  that  it  should 
be  void  "  if  gunpowder,  etc.,  be  kept  on  the 
premises,  or  if  camphene,  etc.,  be  kept  in 
quantities  exceeding  one  barrel "  was  con- 
strued to  allow  gunpowder  on  the  premises 
up  to  the  amount  of  one  barrel.  See  su- 
pra, XIII,  A,  8.  So  a  general  description 
of  goods  insured  will  operate  as  a  permission 
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to  keep  all  goods  customarily  kept  under 
that  description  (Phoenix  Ins.  Co.  v.  Taylor, 
5  Minn.  492.  See  also  infra,  XIII,  C,  9,  c), 
but  not  to  keep  goods  prohibited  by  ordi- 
nance, particularly  when  the  policy  provides 
that  commodities  of  the  stated  character 
should  not  be  kept  in  a  different  manner 
than  that  prescribed  by  law  (Jones  v.  Fire- 
man's Fund  Ins.  Co.,  51  N.  Y.  318).  For  a 
construction  of  policy  wherein  there  was  a 
conflict  of  printed  terms  resulting  in  a  per- 
mission to  keep  gunpowder  see  Bowman  l?. 
Pacific  Ins.  Co.,  27  Mo.  152.  See  Grant  v. 
Howard  Ins.  Co.,  5  Hill  (N.  Y.)  10,  for  an 
instance  of  construction  of  terms  to  ascertain 
what  was  prohibited  by  a  stipulation  as  to 
"  house-building  or  repairing." 

1.  Louisiana. —  Davern  v.  Merchants',  etc., 
Ins.  Co.,  7  La.  Ann.  344. 

Maine. —  Richards  v.  Protection  Ins.  Co., 
30  Me.  273. 

MassacAttsetts.— Whitmarsh  v.  Charter  Oak 
F.  Ins.  Co.,  2  Allen  581;  Lee  v.  Howard  F. 
Ins.  Co.,  3  Gray  583. 

New  York. —  Jones  v.  Fireman's  Fund  Ins. 
Co.,  51  N.  Y.  318;  Reynolds  v.  Commerce  F. 
Ins.  Co.,  47  N.  Y.  597;  Pindar  v.  Continental 
Ins.  Co.,  38  N.  Y.  364,  97  Am.  Dec.  795. 

Tennessee. —  People's  Ins.  Co.  v.  Kuhn,  12 
Heisk.  515. 

Vermont. —  Wilson  v.  Union  Mut.  F.  Ins. 
Co.,  75  Vt.  320,  55  Atl.  662. 

Canada. —  Merrick  v.  Provincial  Ins.  Co.,  14 
U.  C.  Q.  B.  439;  Mooney  v.  Imperial  F.  Ins. 
Co.,  3  Montreal  Super.  Ct.  339. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  782. 

The  rule  stated  in  the  text  applies,  how- 
ever, only  to  articles  that  increase  the  risk 
to  the  premises  insured  and  not  to  those 
considered  hazardous  because  of  their  own 
liability  to  damage,  and  which  do  not  call 
for  an  increase  of  premium  on  the  prem- 
ises containing  them.  Rathbone  v.  City  F. 
Ins.  Co.,  31  Conn.  193;  Niagara  F.  Ins.  Co. 
V.  De  Graff,  12  Mich.  124. 

2.  Appleby  v.  Astor  F.  Ins.  Co.,  54  N.  Y. 
253;  Heron  v.  Phoenix  Mut.  F.  Ins.  Co.,  180 
Pa.  St.  257,  36  Atl.  740,  57  Am.  St.  Rep.  638, 
36  L.  R.  A.  517. 

It  must  affirmatively  appear  that  the  risk 
was  increased.  Such  would  not  be  the  result 
of  the  use  of  a  less  inflammable  substance 
than    that    specifically    permitted.      Grand 


FIRE  INSURANCE 


[19  Cyc]     735 


4.  Materiality  of  Breach.  When  the  keeping  of  a  certain  article  is  pro- 
hibited it  is  wholly  immaterial,  if  it  be  kept,  that  its  keeping  was  not  connected 
with  the  occurring  of  the  fire.'  Under  such  a  prohibition  the  increase  or  non- 
increase  of  risk  is  also  generally  deemed  immaterial/  Statutory  enactments, 
however,  frequently  change  this  rule.' 

5.  Knowledge  of  Insured.  Unless  the  provision  of  the  policy  relied  on  by  the 
insurer  be  if  "  the  risk  was  increased  by  means  within  the  control  or  knowledge 
of  the  assured,"  and  instead  the  policy  prohibits  the  keeping  of  specified  articles, 
the  fact  that  the  prohibited  articles  were  kept  by  another  than  the  insured  and 
without  his  knowledge  is  immaterial.* 

6.  Use  Discontinued.  If  the  poHcy  provides  only  for  a  suspension  thereof 
while  prohibited  articles  are  upon  the  premises,  the  discontinuance  of  such  a  use 
revives  the  operation  of  the  policy.'    If  the  policy  provides  that  it  shall  be  void 


Eapids  Hydraulic  Co.  v.  American  F.  Ins. 
Co.,  93  Mich.  396,  53  N.  W.  538. 

The  mere  failure  to  extinguish  lamps  at  a 
time  long  prior  to  the  fire  is  not  a  use  that 
increases  the  risk,  even  though  the  policy 
provides  that  lamps  shall  be  put  out  at  the 
close  o€  the  day's  business.  Fireman's  Ins. 
Co.  V.  Cecil,  12  Ky.  L.  Rep.  48,  259. 

The  use  of  a  fluid,  not  specifically  prohib- 
ited, for  lighting  purposes  in  moderate  quan- 
tities is  not  an  increase  of  the  risk.  Wheeler 
V.  American  Cent.  Ins.  Co.,  6  Mo.  App.  235. 
The  keeping  of  gasoline  and  coal  oil  in  rea- 
sonable quantities  in  a  grocery  for  sale  at 
retail  will  not,  according  to  Renshaw  v.  Mis- 
souri Mut.  F.  &  M.  Ins.  Co.,  103  Mo.  595,  15 
S.  W.  945,  23  Am.  St.  Rep.  904,  vitiate  a 
policy,  not  specifically  prohibiting  the  same, 
but  providing  that  the  policy  shall  be  void 
if  the  premises  are  occupied  in  such  a  way  as 
to  increase  the  risk. 

The  term  "  change  "  is  a  synonym  of  "  in- 
crease" in  the  condition  "if  the  risk  be  in- 
creased or  changed  by  any  means  whatever," 
the  policy  shall  be  void.  Gill  v.  Canada  F. 
&  M.  Ins.  Co.,  1  Ont.  341 ;  Ottawa,  etc..  For- 
warding Co.  V.  Liverpool,  etc.,  Ins.  Co.,  28 
TJ.  C.  Q.  B.  518. 

3.  California. —  Bastian  v.  British  Ameri- 
can Assur.  Co.,  143  Cal.  287,  77  Pac.  63,  66 
L.  R.  A.  255. 

Illinois. —  Thuringia  Ins.  Co.  v.  Norwaysz, 
104  111.  App.  390  [affirmed  in  204  111.  334,  68 
N.  E.  551]. 

Maine. —  Richards  «.  Protection  Ins.  Co., 
30  Me.  273. 

Missouri. —  Kenneflck-Hammond  Co.  v. 
Norwich  Union  F.  Ins.  Soe.,  (App.  1904)  80 
S.  W.  694. 

Neio  York. —  Williams  v.  People's  F.  Ins. 
Co.,  57  N.  Y.  274. 

Texas. — ■  Pennsylvania  F.  Ins.  Co.  v.  Faires, 
13  Tex.  Civ.  App.  Ill,  35  S.  W.  55. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  782 
et  seg. 

4.  Thuringia  Ins.  Co.  v.  Norwaysz,  104  111. 
App.  390  [affirmed  in  204  111.  334,  68  N.  E. 
651];  Richards  v.  Protection  Ins.  Co.,  30  Me. 
273. 

5.  Atherton  v.  British-America  Assur.  Co., 
91  Me.  289,  39  Atl.  1006. 

6.  Illinois. —  Thuringia    Ins.    Co.    v.    Nor- 


waysz, 104  111.  App.  390  [affirmed  in  204  111. 
334,  68  N.  E.  551]. 

Kansas. — ■  German  F.  Ins.  Co.  v.  Shawnee 
County,  54  Kan.  732,  39  Pac.  697,  45  Am.  St. 
Rep.  306. 

ilew  Hampshire. —  Badger  v.  Platts,  68 
N.  H.  222,  44  Atl.  296,  73  Am.  St.  Rep. 
572. 

Neio  York. — Kohlmann  v.  Selvage,  34  N.  Y. 
App.  Div.  380,  54  N.  Y.  Suppl.  230;  Duncan 
V.  Sun  F.  Ins.  Co.,  6  Wend.  488,  22  Am.  Dec. 
539. 

Pennsylvania. —  Farmers',  etc.,  Ins.  Co.  v. 
Simmons,  30  Pa.  St.  299;  Philadelphia  Fire 
Assoc.  V.  Williamson,  26  Pa.  St.  196. 

United  States. —  Gunther  v.  Liverpool,  etc., 
Ins.  Co.,  134  U.  S.  110,  10  S.  Ct.  448,  33  L.  ed. 
857;  Liverpool,  etc.,  Ins.  Co.  v.  Gunther,  116 
U.  S.  113,  6  S.  Ct.  306,  29  L.  ed.  575. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  782 
et  seg. 

Extent  and  limits  of  rule. —  This  is  tru& 
even  though  the  act  be  in  defiance  of  the  in- 
sured's orders.  Farmers',  etc.,  Ins.  Co.  v. 
Simmons,  30  Pa.  St.  299.  These  statements 
are  applicable  to  a  use  by  tenants.  See  cases 
cited  supra,  this  note.  But  in  Gunther  v. 
Liverpool,  etc.,  Ins.  Co.,  85  Fed.  846,  it  was 
held  that  the  act  of  a  third  party  taking 
benzine  into  a  hotel  for  individual  purposes 
not  connected  with  the  running  of  the  hotel 
did  not  avoid  the  policy  thereon.  And  see 
Copp  V.  German-American  Ins.  Co.,  51  Wis. 
637,  8  N.  W.  127,  616,  where  the  fact  that 
insured  believed  the  substance  he  was  using 
was  composed  of  ingredients  not  prohibited, 
it  appearing  that  it  was  not  more  dangerous 
than  the  substance  actually  permitted,  kept 
the  policy  from  being  vitiated. 

7.  Phoenix  Ins.  Co.  v.  Lawrence,  4  Mete. 
(Ky.)  9,  81  Am.  Dec.  521;  Leggett  v.  Mtna, 
Ins.  Co.,  10  Rich.  (S.  C.)  202;  Putnam  v. 
Commonwealth  Ins.  Co.,  4  Fed.  753,  18 
Blatchf.  368.  So  when  the  policy  provided 
that  the  insurer  should  be  released  from  loss 
caused  by  the  use  of  kerosene  except  for 
lights,  the  lamps  to  be  filled  without  the  use 
of  artificial  lights,  the  filling  of  lamps  by 
such  light  was  held  not  a  forfeiture,  but  only 
as  creating  exemption  from  any  loss  caused 
thereby.  Jones  v.  Howard  Ins.  "Co.,  10  N.  Y, 
St.   120. 
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if  prohibited  articles  are  used  or  kept  on  tlie  premises,  the  authorities  are  in  con- 
flict upon  the  question  of  whether  or  not  the  poUcy  revives  upon  a  cessation  of 
the  prohibited  act.' 

7.  Use  on  Adjacent  Premises,  Without  such  a  provision  as  is  contained  in 
the  New  York  standard  policy '  the  keeping  of  prohibited  articles  by  the  insured 
on  land  adjoining  or  such  keeping  by  those  under  liis  control  will  not  work  a 
forfeiture.^"  An  increase  of  the  risk  by  the  use  of  adjacent  premises  not  under 
insured's  control,  there  being  no  provision  as  to  adjacent  premises  in  the  policy, 
will  not  affect  the  rights  of  insured." 

8.  Permission  to  Use.  If  permission  be  obtained  to  use  or  keep  articles  pro- 
hibited by  the  policy,  all  keeping  and  using  must  be  done  strictly  in  accordance 
with  the  terms  of  the  permission,  or  forfeiture  results. '* 

9.  What  Constitutes  a  "Keeping  or  Using"  —  a.  In  General.  These  words 
have  been  construed  to  mean  a  permanent  keeping  or  use.  A  "•  casual " 
deposit  of  articles  in  a  building  has  therefore  been  said  not  to  be  a  "  keeping  or 
using ; "  *'  so  likewise  of  a  temporary  use."  The  addition  to  these  two  terms  of  a 
third,  "  allowed,"  the  policy  thus  providing  that  it  shall  be  void  if  certain  articles 
are  "  kept,  used,  or  allowed  "  on  the  premises,  does  not  seem  to  have  modified  the 


8.  The  general  rule  in  the  case  of  breach 
of  promissory  warranty,  the  policy  stipulat- 
ing that  it  shall  be  void,  is  that  the  policy 
is  dead  and  can  be  revivified  only  by  express 
agreement  between  the  parties  thereto.  Davis 
V.  German  American  Ins.  Co.,  135  Mass.  251; 
Diehl  V.  Adams  County  Mut.  Ins.  Co.,  58  Pa. 
St.  443,  98  Am.  Dec.  302.  See  also  supra, 
XIII,  A,  3.  This  rule  has  been  followed 
where  the  cause  of  the  forfeiture  has  been 
the  use  or  keeping  of  prohibited  articles. 
Wheeler  v.  Traders'  Ins.  Co.,  62  N.  H.  450. 

On  the  other  hand  in  some  states  it  has 
been  asserted  that  the  validity  of  the  policy 
should  depend  upon  the  state  of  the  premises 
at  the  time  of  the  loss.  Fireman's  Ins.  Co.  v. 
Cecil,  12  Ky.  L.  Rep.  48,  259 ;  Chester  County 
Mut.  F.  Ins.  Co.  V.  Coatesville  Shoe  Factory, 
80  Pa.  St.  407 ;  Phoenix  Ins.  Co.  v.  Shearman, 
17  Tex.  Civ.  App.  456,  43  S.  W.  930.  And 
other  cases  reach  about  the  same  conclusion 
by  construing  the  phrase  "  used  or  kept "  as 
meaning  a  permanent  and  not  a  temporary 
keeping.  Mears  v.  Humboldt  Ins.  Co.,  92  Pa. 
St.  15,  37  Am.  Rep.  647 ;  Springfield  F.  &  M. 
Ins.  Co.  V.  Wade,  95  Tex.  598,  68  S.  W.  977, 
93  Am.  St.  Rep.  870,  58  L.  R.  A.  714. 

9.  The  New  York  standard  policy  provides 
that  thekeeping  or  use  of  prohibited  articles 
on  adjacent  premises  shall  avoid  the  policy, 
and  the  keeping  of  such  on  premises  adjacent 
and  under  the  control  of  the  insured,  will 
cause  a  forfeiture.  Kohlmann  v.  Selvage,  34 
N.  Y.  App.  Div.  380,  54  N.  Y.  Suppl.  230. 

10.  Marylcmd. —  Carlin  v.  Western  Assur. 
Co.,  57  Md.  515,  40  Am.  Rep.  440. 

Missouri. —  La  Force  v.  Williams  City  F. 
Ins.  Co.,  43  Mo.  App.  518. 

Nebraska. —  Hanover  F.  Ins.  Co.  v.  Stod- 
dard, 52  Nebr.  745,  73  N.  W.  291. 

"New  York. —  Rau  v.  Westchester  F.  Ins. 
Co.,  36  N.  Y.  App.  Div.  179,  55  N.  Y.  Suppl. 
459. 

Pennsylvania. —  AUemania  F.  Ins.  Co.  v. 
Pitts  Exposition  Soc,  8  Pa.  Cas.  424,  11  Atl. 
572. 
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Texas. —  Fireman's  Fund  Ins.  Co.  u.  Shear- 
man, 20  Tex.  Civ.  App.  343,  50  S.  W.  598. 

Wisconsin. —  Northwestern  Mut.  L.  Ins. 
Co.  V.  Germania  F.  Ins.  Co.,  40  Wis.  446. 

United  States. —  Sperry  v.  Insurance  Co.  of 
North  America,  22  Fed.  516. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  782 
et  seq. 

A  policy  prohibiting  on  the  premises  "  the 
use  of  gasoline  for  lighting"  does  not  pro- 
hibit the  burning  therein  of  a  gas  generated 
from  gasoline  in  gas-works  outside  of  such 
premises.  Arkell  v.  Commerce  Ins.  Co.,  69 
N.  Y.  191.  25  Am.  Rep.  168. 

The  term  "  premises  "  is  not  applicable  to 
personalty.  Mosley  v.  Vermont  Mut.  F.  Ins. 
Co.,  55  Vt.  142.  See  also  supra,  XIII,  B,  7,  g. 
Meaning  of  "  premises  "  see  Boyer  v.  Grand 
Rapids  F.  Ins.  Co.,  124  Mich.  455,  83  N.  W. 
124,  83  Am.  St.  Rep.  338. 

Premises  fifty  feet  away  are  not  "  con- 
tiguous." Arkell  v.  Commerce  Ins.  Co.,  7 
Hun  (N.  Y.)  455  [affirmed  in  69  N.  Y.  191, 
25  Am.  Rep.  168]. 

11.  Des  Moines  State  Ins.  Co.  v.  Taylor,  14 
Colo.  499,  24  Pac.  333,  20  Am.  St.  Rep.  281 ; 
McKee  v.  Susquehanna  Mut.  F.  Ins.  Co.,  135 
Pa.  St.  544,  19  Atl.  1067. 

12.  Cerf  V.  Home  Ins.  Co.,  44  Cal.  320,  13 
Am.  Rep.  165;  Maryland  F.  Ins.  Co.  v.  White- 
ford,  31  Md.  219,  100  Am.  Rep.  45;  Shipman 
V.  Oswego,  etc.,  Ins.  Co.,  79  N.  Y.  627,  21  Alb. 
L.  J.  153;  Gunther  v.  Liverpool,  etc.,  Ins. 
Co.,  85  Fed.  846. 

The  agreement  of  an  agent  with  the  in- 
sured that  he  might  keep  ten  pounds  of  pow- 
der on  the  premises  was  held  valid  in  Par- 
sons V.  Queen's  Ins.  Co.,  2  Ont.  45,  when  the 
policy  provided  that  the  keeping  of  twenty- 
five  pounds  would  avoid  the  policy. 

13.  Hynds  v.  Schenectady  County  Mut. 
Ins.  Co.,  11  N.  Y.  554  [affirming  16  Barb. 
119];  Nashville  State  Ins.  Co.  v.  Hughes,  10 
Lea  (Tenn.)  461. 

14.  Merchants',  etc.,  Mut.  Ins.  Co.  v.  Wash- 
ington Mut.  Ins.  Co.,  1  Handy   (Ohio)   408, 
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ioregoing  rule,  as  the  term  has  been  construed  to  mean  "  allowed  to  be  kept  or 
used."  "  The  term  "  storing,"  not  now  so  frequently  employed  as  f ormei'ly,  has 
reference  to  a  keeping  in  a  mercantile  sense  in  considerable  quantities  with  a 
view  to  traffic  or  safe-keeping,  not  to  one  where  the  keeping  is  incidental  and 
■only  for  the  purpose  of  consumption.'*  So  a  keeping  only  of  reasonable  amounts 
for  the  purpose  of  selling  by  retail  has  been  held  to  be  not  a  "  storing."  "  Other- 
wise tlian  in  these  instances  the  amount  kept  is  immaterial  except  under  statutes, 
for  the  presence  of  small  quantities  if  "  kept  or  used  "  will  vitiate  the  policy.'^ 

b.  Effect  of  Custom  of  Business.  It  has  repeatedly  been  held  that  a  breach 
of  a  printed  condition  of  a  policy  against  the  keeping  of  certain  substances  does 
not  preclude  recovery  when  the  subject-matter  insured  was  known  to  the  insurer 
to  be  such  that  the  use  of  these  substances  was  a  necessary  and  usual  incident  of 
the  business,"  provided  that  such  substances  be  kept  only  in  such  quantities  and 


12  Ohio  Dec.  (Reprint)  209  [affirming  1 
Handy  181,  12  Ohio  Dec.  (Reprint)  90]; 
Mears  v.  Humboldt  Ins.  Co.,  92  Pa.  St.  15, 
37  Am.  Rep.  647;  Springfield  F.  &,  M.  Ins. 
Co.  V.  Wade,  95  Tex.  598,  68  S.  W.  977,  93 
Am.  St.  Rep.  870,  58  L.  R.  A.  714;  Fireman's 
Fund  Ins.  Co.  v.  Shearman,  20  Tex.  Civ.  App. 
343,  50  S.  W.  598.  Contra,  Wheeler  v. 
Traders'  Ins.  Co.,  62  N.  H.  450. 

For  household  use. — The  use  of  small  quan- 
tities of  gasoline  for  the  purpose  of  cleaning 
•clothes  and  destroying  vermin  is  not  a  breach 
of  a  condition  of  a  policy  providing  that  it 
shall  be  void  if  gasoline  is  stored  or  used  in 
or  on  the  premises.  La  Force  v.  Williams 
City  F.  Ins.  Co.,  43  Mo.  App.  518.  So  like- 
■wise  such  a  use  is  not  an  increase  of  hazard. 
Columbia  Planing  Mill  Co.  v.  American  F. 
Ins.  Co.,  59  Mo.  App.  204. 

For  exhibition. —  While  the  keeping  of  ar- 
ticles to  be  exhibited  or  to  be  used  as  means 
and  instruments  of  the  exhibition  is  not  a 
"keeping  and  storage"  thereof  (New  York 
V.  Hamilton  F.  Ins.  Co.,  10  Bosw.  (N.  Y.) 
637)  it  yet  amounts  to  a  prohibited  "use" 
and  as  such  avoids  the  policy  (Fischer  v. 
London,  etc.,  F.  Ins.  Co.,  83  Fed.  807).  In 
Humboldt  F.  Ins.  Co.  v.  Mears,  29  Pittsb. 
Xeg.  J.  (Pa.)  365,  the  temporary  keeping  of 
■a,  prohibited  illuminant  used  only  for  the 
■purpose  of  cleaning  machinery  and  for  need- 
Jul  light  was  held  not  a  prohibited  "  keep- 
ing."  Contra,  Westfall  v.  Hudson  River  F. 
Ins.  Co.,  12  N.  Y.  289,  a  well  reasoned  opinion. 
Materials  for  repair. —  So  a  painter's  tem- 
porary storage  of  materials  used  by  him  in 
repainting  the  premises  has  been  held  not  to 
be  a  "  storing  "  of  such  prohibited  materials. 
O'Niel  V.  Buffalo  F.  Ins.  Co.,  3  N.  Y.  122. 
So  likewise  the  keeping  of  gasoline  to  be  put 
in  torches  to  burn  oflF  the  paint  in  order  to 
repair  the  building  was  held  in  Smith  v.  Ger- 
man Ins.  Co.,  107  Mich.  270,  65  N.  W.  236,  30 
L.  R.  A.  368,  not  to  violate  a  condition  that 
gasoline  should  not  be  "  kept,  used,  or  al- 
lowed "  on  the  premises.  Contra,  Rockland 
First  Cong.  Church  v.  Holyoke  Mut.  F.  Ins. 
Co.,  158  Mass.  475,  33  N.  E.  572,  35  Am.  St. 
'  Rep.  508,  19  L.  R.  A.  587,  where  the  use  of  a 
.  naphtha  torch  to  burn  off  paint  was  held  to 
vitiate  the  policy  stipulating  against  the 
keeping  or  using  of  naphtha  on  the  premises, 
[47] 


although  repairs  were  considered  not  prohib- 
ited if  properly  made. 

15.  London,  etc.,  F.  Ins.  Co.  v.  Fischer,  92 
Fed.  500,  34  C.  C.  A.  503. 

16.  RafiFerty  v.  New  Brunswick  F.  Ins.  Co., 
18  N.  J.  L.  480,  38  Am.  Dec.  525;  Williams 
V.  Fireman's  Fund  Ins.  Co.,  54  N.  Y.  569,  13 
Am.  Rep.  620;  Bayly  v.  London,  etc.,  Ins. 
Co.,  2  Fed.  Cas.  No.  1,145. 

17.  Phoenix  Ins.  Co.  v.  Taylor,  5  Minn.  492; 
Renshaw  v.  Missouri  State  Mut.  F.  &  M.  Ins. 
Co.,  103  Mo.  595,  15  S.  W.  945,  23  Am.  St. 
Rep.  904;  New  York  Equitable  Ins.  Co.  v. 
Langdon,  6  Wend.  (N.  Y.)  623;  Leggett  v. 
^tna  Ins.  Co.,  10  Rich.  (S.  C.)  202.  But 
the  contrary  has  been  held,  when  the  policy 
prohibits  "  storing  and  vending,"  although 
this  would  not  prohibit  the  keeping  of  a 
small  amount  of  the  article  for  personal  use. 
Bayly  v.  London,  etc.,  Ins.  Co.,  2  Fed.  Cas. 
No.  1,145.  The  contrary  has  also  been  held 
when  the  policy  stipulated  that  saltpeter 
should  not  be  "  kept  "  on  the  premises.  Com- 
mercial Ins.  Co.  V.  Mehlman,  48  111.  313,  95 
Am.  Dec.  543. 

18.  Richards  v.  Protection  Ins.  Co.,  30  Me. 
273;  Boyer  v.  Grand  Rapids  F.  Ins.  Co.,  124 
Mich.  455,  83  N.  W.  124,  83  Am.  St.  Rep. 
338;  Fischer  v.  London,  etc.,  F.  Ins.  Co.,  83 
Fed.  807. 

19.  Oeorgia. —  Maril  v.  Connecticut  F.  Ins. 
Co.,  95  Ga.  604,  23  S.  E.  463,  51  Am.  St.  Rep. 
102,  30  L.  R.  A.  835. 

Indiana. —  Phenix  Ins.  Co.  v.  Walters,  24 
Ind.  App.  87,  56  N.  E.  257,  79  Am.  St.  Rep. 
257,  holding  it  to  be  immaterial  that  the 
policy  provides  that  any  usage  or  custom  of 
trade  or  manufacture  is  expressly  subordi- 
nated to  the  printed  provisions  of  the  policy 
which  enumerate  prohibited  articles. 

Maine. —  Moore  v.  Protection  Ins.  Co.,  29 
Me.  97,  48  Am.  Dec.  514. 

Maryland. —  Carlin  v.  Western  Assur.  Co., 
57  Md.  515,  40  Am.  Rep.  440. 

Michigan. —  Au  Sable  Lumber  Co.  v.  De- 
troit Manufacturers'  F.  Ins.  Co.,  89  Mich. 
407,  50  N.  W.  870;  Niagara  F.  Ins.  Co.  v. 
De  Graff,  12  Mich.  124. 

New  York. — Hall  v.  Insurance  Co.  of  North 
America,  58  N.  Y.  292,  17  Am.  Rep.'  255; 
Bryant  v.  Poughkeepsie  Mut.  Ins.  Co.,  17 
N.   Y.   200    [affirming   21    Barb.    154];    New 
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used  only  in  such  manner  as  was  necessary  and  usual.'"  When  the  goods  are 
insured  under  general  terms,  such  as  "  Yankee  notions,"  *'  "  articles  usually  kept 
for  sale  in  retail  drug  stores,"  ^^ "  merchandise  such  as  is  usually  kept  in  a  country- 
store,"  ^  "  merchandise  usually  kept  for  sale  in  a  retail  hardware  store,"  ^ 
"  groceries,"  ^  etc.,  proof  of  custom  is  always  admissible  to  complete  the  descrip- 
tion. Hence  printed  provisions  of  such  policies  prohibiting  the  keeping  of 
articles  customarily  sold  in  such  places  are  repugnant  to  the  actual  agreement, 
and  a  breach  therein  does  not  affect  the  insurance.'^ 

e.  Speeifle  Articles  Prohibited.  Substances  commonly  prohibited  by  the 
general  terms  of  a  policy  are  explosives,'"  petroleum  products,  and  illuminants,^ 
snch  articles  being  dangerous.     But  any  article  may  by  the  express  terms  of  the 


York  V.  Brooklyn  T.  Ins.  Co.,  41  Barb.  231; 
Harper  v.  City  Ins.  Co.,  1  Bosw.  520  {afpirmed 
in  22  N.  Y.  441];  New  York  Equitable  Ins. 
Co.  V.  Langdon,  6  Wend.  623. 

Permsylvania. —  McKeesport  Mach.  Co.  v. 
Ben  Franklin  Ins.  Co.,  173  Pa.  St.  53,  34 
Atl.  16;  Fraim  v.  National  F.  Ins.  Co.,  170 
Pa.  St.  151,  32  Atl.  613,  50  Am.  St.  Rep.  753; 
Baumgardner  v.  Insurance  Co.,  1  Wkly.  Notes 
Cas.  119.  But  see  Birmingham  F.  Ins.  Co.  v. 
Kroegher,  83  Pa.  St.  64,  24  Am.  Bep.  147. 

Yermont. —  Mascott  v.  Granite  State  F. 
Ins.  Co.,  68  Vt.  253,  35  Atl.  75. 

Wisconsin. —  Davis  v.  Pioneer  Furniture 
Co.,  102  Wis.  394,  78  N.  W.  596;  Faust  v. 
American  F.  Ins.  Co.,  91  Wis.  158,  64  N.  W. 
883,  51  Am.  St.  Pep.  876,  30  L.  R.  A.  783. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  782 
et  seq. 

The  contrary  has,  however,  been  held,  the 
court  considering  that  express  prohibitory 
provisions  necessarily  govern  a  custom.  Ma- 
comber  V.  Howard  F.  Ins.  Co.,  7  Gray  (Mass.) 
257;  Beer  v.  Forest  City  Mut.  Ins.  Co.,  39 
Ohio  St.  109;  Sperry  v.  Springfield  F.  &  M. 
Ins.  Co.,  26  Fed.  234;  Mason  v.  Hartford  F. 
Ins.  Co.,  29  U.  C.  Q.  B.  585. 

30.  Maril  v.  Connecticut  F.  Ins.  Co.,  95 
Ga.  604,  23  S.  E.  463,  51  Am.  St.  Rep.  102,  30 
L.  R.  A.  835 ;  Lutz  v.  Royal  Ins.  Co.,  205  Pa. 
St.  159,  54  Atl.  721 ;  Citizens'  Ins.  Co.  «.  Mc- 
Laughlin, 53  Pa.  St.  485. 

So,  although  petroleum  be  prohibited  from 
a  mill,  it  may  be  kept  for  use  in  lubricating 
the  machinery  {Carlin  v.  Western  Assur.  Co., 
57  Md.  515,  40  Am.  Rep.  440),  or  cleaning  it 
(Mears  v.  Humboldt  Ins.  Co.,  92  Pa.  St.  15, 
37  Am.  Rep.  647). 

Similarly  it  has  been  held  that  a  prohibi- 
tion of  the  use  of  gasoline  for  culinary  pur- 
poses is  repugnant  to  insurance  on  household 
and  kitchen  furniture  in  a  community  where 
gasoline  stoves  are  generally  used.  Aineriean 
Cent.  Ins.  Co.  v.  Green,  16  Tex.  Civ.  App. 
531,  41  S.  W.  74.  Compare  Dwelling-House 
Ins.  Co.  ».  Snyder,  59  N.  J.  L.  18,  34  Atl.  931 
[reversed  in  59  N.  J.  L.  544,  37  Atl.  1022,  59 
Am.  St.  Rep.  625]. 

Such  articles  could  not  be  kept  in  a  way 
or  to  an  extent  which  could  not  have  been 
contemplated  at  the  time  of  the  issuance  of 
the  policy.  Collins  v.  Farmville  Ins.,  etc., 
Co.,  79  N.  C.  279,  28  Am.  Rep.  322. 

21.  Barnum  v.  Merchants'  F.  Ins.  Co.,  97 
N.  Y.  188. 
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22.  Ackley  v.  Phenix  Ins.  Co.,  25  Mont. 
272,  64  Pac.  665. 

23.  Yoch  V.  Home  Mut.  Ins.  Co.,  Ill  Cal. 
503,  44  Pac.  189,  34  L.  R.  A.  857;  American 
F.  Ins.  Co.  V.  Nugent,  7  Ky.  L.  Rep.  597; 
Cincinnati  Mut.  Ins.  Co.  v.  Corey,  1  Ohio 
Dec.  (Reprint)  379,  8  West.  L.  J.  470. 

24.  Phenix  Ins.  Co.  v.  Walters,  24  Ind. 
App.  87,  56  N.  E.  257,  79  Am.  St.  Rep.  257; 
Phoenix  Ins.  Co.  v.  Taylor,  5  Minn.  492. 

25.  Niagara  P.  Ins.  Co.  v.  De  Graff,  12; 
Mich.  124;  Nicholson  v.  Phcenix  Ins.  Co.,  45 
U.  C.  Q.  B.  359. 

26.  SeecasescitedsMp»'a,notesl9e*seg'.  Con- 
tra, Cobb  V.  Insurance  Co.  of  North  America, 
17  Kan.  492;  Western  Assur.  Co.  v.  Rector, 
85  Ky.  294,  3  S.  W.  415,  9  Ky.  L.  Rep.  3. 
Compare  Steinbach  v.  New  York  Relief  F. 
Ins.  Co.,  13  Wall.   (U.  S.)   183,  20  L.  ed.  615. 

27.  If  explosives  be  kept  contrary  to  the 
terms  of  an  ordinance  regulating  their  use  or 
storage,  a  provision  of  the  policy  against  il- 
legal use  will  be  upheld.  Jones  v.  Fireman's 
Fund  Ins.  Co.,  2  Daly  (N.  Y.)  307  [affirmed 
in  51  N.  Y.  318]. 

Fireworks  are  not  included  under  the  desig- 
nation of  "  firecrackers  "  ( Steinbach  v.  New 
York  Relief  F.  Ins.  Co.,  13  Wall.  (U.  S.)  183, 
20  L.  ed.  615)  or  "gunpowder"  (Tischler  v. 
California  Farmers'  Mut.  F.  Ins.  Co.,  66  Cal. 
178,  4  Pac.  1169).  But  compare  Mechanics', 
etc.,  Ins.  Co.  v.  Floyd,  49  S.  W.  543,  20  Ky. 
L.  Rep.  1538. 

Gunpowder  is  permitted  under  the  term 
"  Yankee  notions."  Barnum  v.  Merchants'  F. 
Ins.  Co.,  97  N.  Y.  188. 

Dynamite  and  giant  powder  are  sufficiently 
descrilied  by  the  term  "  nitro-glycerine." 
Sperry  v.  Springfield  F.  &  M.  Ins.  Co.,  28  Fed. 
234. 

28.  Camphene. —  The  use  of  this  product 
for  lighting  purposes  when  the  policy  pro- 
hibits it  upon  the  premises  will  of  course 
vitiate  the  policy.  Westfall  v.  Hudson  River 
F.  Ins.  Co.,  12  N.  Y.  289 ;  Stettiner  v.  Granite 
Ins.  Co.,  5  Duer  (N.  Y.)  594. 

Gasoline  has  been  held  to  be  a  "refined 
earth  oil"  (Kings  County  F.  Ins.  Co.  «.  Swi- 
gert,  11  111.  App.  590),  and  to  be  prohibited 
under  the  designation  of  "  petroleum,"  as 
being  a  product  of  petroleum  (Kings  County 
F.  Ins.  Co.  V.  Swigert,  11  111.  App.  590). 
Gasoline  is  not  "  used  on  the  premises  "  when 
it  is  stored  off  the  premises  and  there  vapor- 
ized, and  the  vapor  is  carried  into  the  build- 
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policy  be  agreed  upon  as  hazardous  within  the  meaning  of  the  policy,  as  spirituous 
liquors,  rags,  waste,  flax,  or  loose  hay.'*' 

D.  Special  Causes  Increasing  Risk  —  1.  In  General.  A  statement  by  the 
insured  in  an  application  for  insurance,  although  by  the  policy  denominated  a  war- 
ranty, as  to  conditions  prevailing,  or  rules  and  regulations  as  to  conduct  on  the 
insured  premises,  is  only  a  warranty  inprcBsenti  and  is  not  promissory .'"  But  if  the 
policy  requires  the  insured  to  disclose  in  the  future  any  changes  in  sucli  matters, 
increasing  the  risk,  he  is  held  to  the  same  degree  of  strictness  in  disclosing  such 
increase  of  risk  as  in  disclosing  facts  existing  at  the  time  of  the  application,'^  and 
such  a  claase  refers  to  matters  not  specifically  referred  to  in  the  policy.^'  But 
such  increase  of  hazard  is  one  wliich  amounts  to  a  permanent  cliange  and  not  to 
a  mere  temporary  cause  removable  and  removed  prior  to  loss.''     The  question 


ing  by  a.  pipe  and  used  for  lighting.  Arkell 
V.  Commerce  Ins.  Co.,  69  N.  Y.  191,  25  Am. 
Rep.  168;  Queen  Ins.  Co.  v.  Sinclair,  1  Ohio 
Cir.  Ct.  496,  1  Ohio  Cir.  Dee.  276.  A  naked 
privilege  to  use  a  gas  apparatus  does  not 
justify  insured  in  keeping  and  storing  gaso- 
line. Liverpool,  etc.,  Ins.  Co.  v.  Gunther,  116 
U.  S.  113,  6  S.  Ct.  306,  29  L.  ed.  575. 

Kerosene  is  not  prohibited  by  a  stipulation 
against  "  eamphene,  spirit-gas,  burning-fluid, 
or  chemical  oils."  Wheeler  v.  American  Cent. 
Ins.  Co.,  6  Mo.  App.  235.  Although  petroleum 
be  prohibited,  it  may  be  used  for. such  inci- 
dental purposes  as  greasing  machinery.  Car- 
lin  V.  Western  Assur.  Co.,  57  Md.  515,  40  Am. 
Rep.  440.  It  has  been  held  that  in  the  ab- 
sence of  proof  kerosene  will  not  be  held  to 
be  a  "  burning  fluid  or  chemical  oil,"  as  these 
■words  are  t(sed  in  an  insurance  policy.  Mark 
V.  National  F.  Ins.  Co.,  24  Hun  (N.  Y.)  565. 
Kerosene  has  been  held  to  come  under  the 
head  of  "  rock  or  earth  oil  "  ( Buchanan  v. 
Exchange. F.  Ins.  Co.,  61  N.  Y.  26),  and  un- 
der the  designation  of  "  crude,  or  refined  coal 
or  earth  oils  "  ( Bennett  v.  North  British, 
etc.,  Ins.  Co.,  81  N.  Y.  273,  37  Am.  Rep.  501). 
But  see  Morse  v.  Buflfalo  F.  &  M.  Ins.  Co.,  30 
Wis.  534,  11  Am.  Rep.  587. 

Naphtha  is  not  included  under  the  term 
"  burning  fluid,"  for  this  term  has  a  technical 
meaning,  and  does  not  denote  any  fluid  that 
will  burn.  Putnam  v.  Commonwealth  Ins. 
Co.,  4  Fed.  753,  18  Blatchf.  368. 

29.  Thus  the  placing  of  cold  ashes  in  a 
building  is  not  a  violation  of  a  condition 
against  ashes  and  Jime.  Montmagny  Mut.  F. 
Ins.  Co.  V.  Carbonneau,  15  Quebec  86,  16  Rev. 
L6g.  275. 

Flax  see  Hynds  v.  Schenectady  County 
Mut.  Ins.  Co.,  16  Barb.  (N.  Y.)  119  [affirmed 
in  11  N.  Y.  554]. 

Hay  see  Dittmer  v.  Germania  Ins.  Co.,  23 
La.  Ann.  458,  8  Am.  Rep.  600. 

Rags. —  The  keeping  of  rags  or  waste  ia 
not  improper  except  where  the  policy  so  pro- 
vides. Gould  V.  York  County  Mut.  F.  Ins. 
Co.,  47  Me.  403,  74  Am.  Dec.  494.  Eflfect  of 
custom  upon  such  a  provision  see  Elliott  v. 
Hamilton  Mut.  Ins.  Co.,  13  Gray  (Mass.) 
139;  Macomber  v.  Howard  F.  Ins.  Co.,  7 
Gray  (Mass.)  257. 

The  breach  of  any  prohibition  as  to  its 
keeping,  subject  to  the  rules  announced  in 
the   text,   will   avoid  the   policy.     White   v. 


Western  Assur.  Co.,  3  Pa.  Cas.  267,  6  Atl. 
113.  Thus  filling  lamps  by  artificial  light 
when  the  policy  permits  the  use  of  kerosene 
only  under  the  restriction  that  it  be  not 
drawn  near  an  artificial  light  will  exempt 
the  company  from  a  loss  caused  thereby. 
Jones  V.  Howard  Ins.  Co.,  10  N.  Y.  St.  120; 
Gunther  v.  Liverpool,  etc.,  Ins.  Co.,  34  Fed. 
501. 

30.  Hosford  v.  Germania  F.  Ins.  Co.,  127 
U.  S.  399,  8  S.  Ct.  1199,  32  L.  ed.  196.  But 
compare  Hoffecker  v.  New  Castle  County  Mut. 
Ins.  Co.,  5  Houst.  (Del.)  101;  Boatwright  v. 
.-Etna  Ins.  Co.,  1  Strobh.  (S.  C.)  281. 

31.  Calvert  v.  Hamilton  Mut.  Ins.  Co.,  1 
Allen  (Mass.)  308,  79  Am.  Dec.  744;  Redman 
V.  Hartford  F.  Ins.  Co.,  47  Wis.  89,  1  N.  W. 
393,  32  Am.  Rep.  751. 

Verbal  notice  to  a  general  agent  is  suffi- 
cient. Planters'  Mut.  Ins.  Co.  v.  Rowland,  66 
Md.  236,  7  Atl.  257. 

A  promissory  warranty  is  applicable  only 
to  a  future  change  of  circumstances  (Straker 
V.  Phenix  Ins.  Co.,  101  Wis.  413,  77  N.  W. 
752 )  ;  thus  a  sale  under  mechanics'  liens  filed 
prior  to  the  insurance  is  not  an  increase  of 
hazard  within  the  meaning  of  such  a  prohibi- 
tion (Greenlee  v.  North  British,  etc.,  Ins.  Co., 
102  Iowa  427,  71  N.  W.  534,  63  Am.  St.  Rep. 
455). 

Strict  construction  of  policy  against  in- 
surer see  Bentley  v.  Lumberman's  Ins.  Co., 
191  Pa.  St.  276,  43  Atl.  209,  where  the 
sprinkling  of  benzine  over  the  carpet  and 
furniture  of  a  room,  its  use  not  being  speci- 
fically prohibited  on  the  premises,  was  held 
not  to  be  a  breach  of  a  condition  that  "  if  the 
risk  of  the  building  insured  shall  afterwards 
be  increased  by  any  means  "  the  policy  should 
be  void. 

32.  Thuringia  Ins.  Co.  v.  Norwaysz,  104 
111.  App.  390.  The  use  of  a  new  invention 
materially  increasing  the  risk  would  thus 
avoid  the  policy.  Washington  Mut.  Ins.  Co. 
V.  Merchants',  etc.,  Mut.  Ins.  Co.,  5  Ohio  St. 
450. 

33.  Georgia. —  Adair  v.  Southern  Mut.  Ins. 
Co.,  107  Ga.  297,  33  S.  E.  78,  73  Am.  St.  Rep. 
122,  45  L.  R.  A.  204. 

Illinois. —  Insurance  Co.  of  North  America 
V.  McDowell,  50  111.  120,  99  Am.  Dec.  497; 
Schmidt  v.  Peoria  M.  &  F.  Ins.  Co.,  41  111. 
295. 

Minnesota. —  Kells   v.   Northwestern   Live- 
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whether  or  not  the  risk  is  actually  increased  is  one  for  the  jury  in  an  action  on 
the  policy.** 

2.  Stoves  and  Heating  Apparatus.  A  statement  of  the  method  of  heating  in 
use  at  the  time  of  the  issuance  of  the  policy  does  not  amount  to  a  promissory 
warranty  in  the  absence  of  some  express  promissory  stipulation.''  But  an  agree- 
ment that  the  insured  will  use  a  certain  form  of  heating  apparatus,*^  or  that  he 
will  use  it  in  a  certain  way,  is  a  warranty,  the  breach  of  which  will  invalidate  the 
policy.^ 

3.  Engines.  The  use  of  a  steam  engine  is  frequently  a  subject  of  prohibition 
in  policies.  If  such  use  is  entirely  prohibited,  a  breach  of  the  condition  avoids 
the  policy.^  So  if  the  requirement  be  that  notice  should  be  given,  and  the  use 
materially  increases  the  risk,  a  failure  to  give  notice  vitiates  the  contract.''  If 
the  policy  prohibits  a  change  in  the  premises  increasing  the  risk,  the  placing  of  a 
gasoline  engine  therein  is  a  violation  of  the  policy.*" 

E.  Chang-e  of  Location  of  Property  —  1.  Effect  of  in  General.  A  descrip- 
tion as  to  the  location  of  property,  although  it  may  be  a  warranty  in  prmsenti, 
is  not,  in  the  absence  of  an  express  stipulation,  a  promissory  warranty  that  the 
property  will  remain  in  the  location  described.*^  The  same  rule  has  been  applied 
to  the  insurance  of  a  building  so  that  its  removal,  not  increasing  the  risk,  did  not 


Stock  Ins.  Co.,  64  Minn.  390,  67  N.  W.  215, 
71  N.  W.  5,  58  Am.  St.  Rep.  541. 

New  York. —  Delonguemare  v.  Tradesmen's 
Ins.  Co.,  2  Hall  629. 

South  Carolina. —  Leggett  v.  jEtna  Ins. 
Co.,  10  Rich.  202. 

South  Dakota. —  Angier  v.  Western  Assur. 
Co.,  10  S.  D.  82,  71  N.  W.  761,  66  Am.  St. 
Rep.  685. 

Vnited  States. —  Albion  Lead  Works  v. 
Williamsburg  City  F.  Ins.  Co.,  2  Fed.  479. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  846. 
See  also  supra,  XII,  A,  3. 

An  act  changing  the  surrounding  conditions 
to  diminish  the  danger  of  fire  is  not  a  viola- 
tion of  such  a  provision.  Allemania  F.  Ins. 
Co.  V.  White,  8  Pa.  Cas.  308,  11  Atl.  96. 

If  two  changes  are  made,  one  increasing  and 
the  other  decreasing  the  risk,  the  forfeiture 
occurs  despite  the  change  causing  the  de- 
crease of  risk.  Albion  Lead  Works  v.  Wil- 
liamsburg City  F.  Ins.  Co.,  2  Fed.  479. 

Such  a  provision  is  intended  to  protect 
against  change  in  structure,  methods  of  heat- 
ing, care,  lighting,  use,  and  additions  and 
not  against  a  sale.  Collins  v.  London  Assur. 
Corp.,  165  Pa.  St.  298,  30  Atl.  294. 

34.  See  infra,  XXI,  H,  2,  b,   (ix). 

35.  Schmidt  v.  Peoria  M.  &  P.  Ins.  Co.,  41 
111.  295;  Williams  v.  New  England  Mut.  F. 
Ins.  Co.,  31  Me.  219;  Tillou  v.  Kingston  Mut. 
Ins.  Co.,  7  Barb.  (N.  Y.)  570. 

36.  Murdock  v.  Chenango  County  Mut.  Ins. 
Co.,  2  N.  Y.  210;  Alston  v.  Mechanics'  Mut. 
Ins.  Co.,  1  Hill   (N.  Y.)   510. 

37.  Daniels  v.  Equitable  F.  Ins.  Co.,  50 
Conn.  551. 

The  warranty  may  be  qualified  by  the  lan- 
guage used,  to  refer  only  to  a  material 
breach,  but  ordinarily  the  quantum  of 
breach  is  immaterial,  provided  there  is  an 
increase  of  risk.  Waterbury  v.  Dakota  F.  & 
M.  Ins.  Co.,  6  Dak.  468,  43  N.  W.  697;  Bank- 
head  V.  Des  Moines  Ins.  Co.,  70  Iowa  387,  30 
N.  W.  740. 
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Likewise  a  warranty  must  always  be  con- 
strued with  reference  to  the  subject-matter 
and  the  use  intended.  Thus  the  temporary 
removal  of  a  stovepipe  for  cleaning,  the  in- 
sured forgetting  to  replace  the  same,  is  not 
a,  breach  of  a  warranty  to  keep  all  pipes  "  in 
a  proper  condition."  Mickey  v.  Burlington 
Ins.  Co.,  35  Iowa  174,  14  Am.  Rep.  494.  And 
see  Loud  v.  Citizens'  Mut.  Ins.  Co.,  2  Gray 
(Mass.)   221..    See  also  supra,  X\ll,  A,  8. 

38.  Davis  v.  Western  Home  Ins.  Co.,  81 
Iowa  496,  46  N.  W.  1073,  25  Am.  St.  Rep. 
509,  10  L.  R.  A.  359;  Wilson  v.  Union  Mut. 
P.  Ins.  Co.,  75  Vt.  320,  55  Atl.  662. 

A  mere  temporary  use,  discontinued  before 
loss,  of  a  threshing  engine  will  not  work  a 
forfeiture  under  a  policy  against  a  "  change 
in  the  use  or  condition  of  the  building." 
Adair  v.  Southern  Mut.  Ins.  Co.,  107  Ga.  297, 
33  S.  E.  78,  73  Am.  St.  Rep.  122,  45  L.  R.  A. 
204. 

A  prohibition  of  the  use  of  a  steam  farm 
engine  within  a  certain  distance  of  the  in- 
sured building  covers  any  engine  adapted 
for  farm  purposes.  Wilson  v.  Union  Mut.  F. 
Ins.  Co.,   (Vt.  1904)   58  Atl.  799. 

In  the  absence  of  a  provision,  the  placing 
of  a  steam  thresher  near  the  property  is  rot 
as  a  matter  of  law  an  increase  of  risk. 
Orient  Ins.  Co.  v.  McKnight,  96  111.  App. 
525  [affirmed  in  197  111.  190,  64  N.  E.  339] ; 
German  Ins.  Co.  v.  Hart,  16  Ky.  L.  Rep.  344; 
Johnston  v.  Dominion  Grange  Mut.  F.  Ins. 
Co.,  23  Ont.  App.  729. 

The  removal  of  an  engine  does  not  increase 
the  risk.  Clifton  Coal  Co.  v.  Scottish  Union, 
etc.,  Ins.  Co.,  102  Iowa  300,  71  N.  W.  433. 

39.  Schaeffer  v.  Farmers'  Mut.  F.  Ins.  Co., 
80  Md.  563,  31  Atl.  317,  45  Am.  St.  Rep. 
361;  Stokes  v.  Cox,  1  H.  &  N.  533,  3  Jur. 
N.  S.  45,  26  L.  J.  Exch.  113,  5  Wkly.  Rep.  89. 

40.  Matthews  v.  Northern  Assur.  Co.,  3 
Rev.  Lgg.  450. 

41.  London,  etc.,  F.  Ins.  Co.  v.  Graves,  4 
Ky.  L.  Rep.  706;  Holbrook  v.  St.  Paul  F.  &, 
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vitiate  the  policy.*'  The  foregoing  holding  is  in  accord  with  general  principles  as 
to  promissory  warranties,  but  it  has  been  held  that  words  descriptive  of  the  location 
of  an  insured  article  do  constitute  a  warranty  that  it  will  not  be  removed  there- 
from except  for  purposes  incident  to  its  use  and  enjoyment."  There  are  many 
authorities  that  property  remains  insured  while  being  put  to  its  adapted  uses, 
even  though  temporarily  outside  the  premises  mentioned  in  the  policy  ;  '^  but 
there  does  not  seem  to  be  such  a  holding  under  the  provision  of  the  standard 
policj'. 

2.  Provisions  of  Policy.  If  the  policy  provides,  as  does  the  New  York 
standard  policy,  that  articles  are  insured  "  while  located  as  described  herein  and 
not  elsewhere,"  the  insurance  terminates  upon  the  removal  of  the  subject-matter 
of  the  policy.^  But  the  policy  revives  upon  its  restoration  to  its  original  loca- 
tion or  second  removal  with  the  insurer's  consent.^'  A  provision  in  the  policy 
that  it  shall  become  "void"  upon  a  removal  of  the  property  from  the  premises 
where  it  was  insured  is  construed  as  meaning  only  a  suspension  during  the 
period  of  removal.*''  If  the  policy  provides  against  an  "increase  of  risk"  this  is 
not  necessarily  broken  by  the  removal  to  a  new  location  of  the  subject-matter  of 
the  contract.** 

3.  Consent  to  Removal.     An  agreement  for  the  removal  of  the  property  to  a 


M.  Ins.  Co.,  25  Minn.  229;  Everett  v.  Con- 
tinental Ins.  Co.,  21  Minn.  76;  Western,  etc., 
Pipe  Lines  v.  Home  Ins.  Co.,  145  Pa.  St.  346, 
22  Atl.  665,  27  Am.  St.  Eep.  703;  Haws  v. 
Philadelphia  Fire  Assoc,  114  Pa.  St.  431,  7 
Atl.  159.  Even  though  such  a  warranty  be 
implied,  it  would  only  be  such  as  to  the  acts 
of  the  insured  and  not  against  an  involuntary 
moving  caused  by  a  flood.  Western,  etc.. 
Pipe  Lines  v.  Home  Ins.  Co.,  145  Pa.  St.  346, 
22  Atl.  665,  27  Am.  St.  Eep.  703.  A  removal 
beyond  the  territorial  limit  fixed  by  a  by- 
law of  a  mutual  live-stock  insurance  com- 
pany does  not  vitiate  the  insurance  unless  a 
forfeiture  be  provided  as  a  penalty.  Reck  V. 
Hatboro  Mut.  Live-Stock,  etc.,  Ins.  Co.,  163 
Pa.  St.  443,  30  Atl.  205. 

42.  Griswold  v.  American  Cent.  Ins.  Co.,  70 
Mo.  654  [affirming  1  Mo.  Apj).  97]. 

43.  Harris  v.  Royal  Canadian  Ins.  Co.,  53 
Iowa  236,  5  N.  W.  124;  McCluer  v.  Girard 
E.  &  M.  Ins.  Co.,  43  Iowa  349,  22  Am.  Eep. 
249;  Peterson  v.  Mississippi  Valley  Ins.  Co., 
24  Iowa  494,  95  Am.  Dec.  748 ;  Fitchburg  R. 
Co.  V.  Chcrlestown  Mut.  F.  Ins.  Co.,  7  Gray 
(Mass.)  64;  Phoenix  F.  Ins.  Co.  v.  Vorhis,  1 
Ohio  Cir.  Ct.  326,  1  Ohio  Cir.  Dec.  180; 
Lyons  v.  Providence  Washington  Ins.  Co.,  14 
E.  I.  109,  51  Am.  Rep.  364  [overruling  Lyons 
V.  Providence  Washington  Ins.  Co.,  13  E.  I. 
347,  43  Am.  Rep.  32].  And  compare  An- 
napolis, etc.,  R.  Co.  V.  Baltimore  F.  Ins.  Co., 
32  Md.  37,  3  Am.  Rep.  112;  Boynton  v.  Clin- 
ton, etc.,  Mut.  Ins.  Co.,  16  Barb.  (N.  Y.)  254. 
Although  the  property  be  not  on  the  premises 
■where  destroyed,  when  the  policy  was  exe- 
cuted, but  removal  thereto  was  contem- 
plated, such  removal  does  not  vitiate  the  con- 
tract. Massell  v.  Protective  Mut.  P.  Ins.  Co., 
19  R.  I.  565,  35  Atl.  209. 

44.  Longueville  v.  Western  Assur.  Co.,  51 
Iowa  553,  2  N.  W.  394,  33  Am.  Rep.  146; 
MeCluer  v.  Girard  F.  &  M.  Ins.  Co.,  43  Iowa 
349,  22  Am.  Eep.  249;  Mills  v.  Farmers'  Ins. 
Co.,   37   Iowa   400;    Peterson   v.   Mississippi 


Valley  Ins.  Co.,  24  Iowa  494,  95  Am.  Dec. 
748;  Reck  V.  Hatboro  Mut.  Live-Stock,  etc., 
Ins.  Co.,  163  Pa.  St.  443,  30  Atl.  205;  Noyes 
V.  Northwestern  Nat.  Ins.  Co.,  64  Wis.  415, 
25  N.  W.  419,  54  Am.  Eep.  631.  Thus  in 
the  Longueville  case  insurance  on  clothing 
was  recoverable  when  it  was  destroyed  while 
being  worn  sleigh-riding,  although  it  was 
described  as  "  contained  in  a  two-story  frame 
building."  So  in  the  Noyes  case  the  clothing 
was  at  a  furrier's  for  repairs  when  burned. 
See  supra,  XI,  I,  2.  But  see  Lyons  v.  Provi- 
dence Washington  Ins.  Co.,  14  E.  I.  109,  51 
Am.  Eep.  364  [overruling,  it  seems,  Lyons  v. 
Providence  Washington  Ins.  Co.,  13  R.  I. 
347,  43  Am.  Rep.  32]. 

45.  Bahr  v.  National  F.  Ins.  Co.,  80  Hun 
(N.  Y.)  309,  29  N.  Y.  Suppl.  1031.  But  not 
if  the  removal  is  but  to  a  different  room  on 
the  same  premises  within  the  original  de- 
scription. West  V.  Old  Colony  Ins.  Co.,  9 
Allen  (Mass.)  316;  Plinsky  v.  Germania  F. 
&  M.  Ins.  Co.,  32  Fed.  47. 

46.  So  likewise  if  the  property  be  at  the 
time  of  the  loss  at  the  new  location  con- 
sented to  by  the  insurer,  even  though  it  were 
unauthorizedly  for  a  time  kept  at  a  different 
place.  Ohio  Farmers'  Ins.  Co.  v.  Burget,  17 
Ohio  Cir.  Ct.  619,  9  Ohio  Cir.  Dec.  369. 

47.  Ohio  Farmers'  Ins.  Co.  v.  Burget,  65 
Ohio  St.  119,  61  N.  E.  712,  87  Am.  St.  Rep. 
596,  55  L.  E.  A.  825.  In  a  dissenting  opinion 
it  is  pointed  out  that  this  conclusion  is  not  in 
accordance  with  the  weight  of  authority  upon 
the  breach  of  other  conditions  in  a  policy  when 
the  parties  have  agreed  that  a  breach  will 
"  avoid "  the  policy.  A  forfeiture  for  re- 
moval as  for  other  cause  is  not  favored. 
Hence  any  such  provision  is  construed 
against  the  insurer.  Reek  v.  Hatboro  Mut. 
Live-Stock,  etc.,  Ins.  Co.,  163  Pa.  St.  443,  30 
Atl.  205. 

48.  Runkle  v.  Hartford  Ins.  Co.,  99  Iowa 
414,  68  N.  W.  712;  Holbrook  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  25  Minn.  229. 
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new  location  and  for  the  continuance  of  the  policy  in  force  is  in  effect  a  new 
contract  and  gives  rise  to  a  new  risk.^'  If  the  consent  be  not  given  in  the  mode 
prescribed  by  the  policy,  even  acquiescence  by  the  company's  officers  will  not 
permit  a  removal.™ 

F.  Chang-e  in  Title,  Interest,  op  Possession  —  l.  Nature  of  Warranty  — 
a.  Historically.  In  the  earlier  decisions  it  is  seen  that  the  policy  makes  no  pro- 
vision for  forfeiture  of  the  insured's  rights  because  of  any  change  in  title,  interest, 
or  possession.  The  courts  were  therefore  left  to  a  consideration  of  general  prin- 
ciples upon  the  query  whether  the  insured  retained  any  insurable  interest  in  the 
subject-matter  of  the  contract.  A  policy  being  only  an  agreement  to  indemnify 
the  insured  and  not  an  absolute  agreement  to  pay  a  sum  of  money  when  property 
is  destroyed,  an  insurable  interest  at  the  time  of  the  loss  is  as  obviously  necessary 
as  it  is  in  the  inception  of  the  contract.^'  If  therefore  the  insured  had  parted 
with  his  insurable  interest,  his  policy  necessarily  died  with  the  transfer,^  and  the 
contract  being  in  its  nature  personal  with  the  insured  did  not  pass  with  the  sub- 
ject-matter into  the  hands  of  the  transferee  without  a  new  agreement  with  the 
insurer.^  But  the  same  result  was  not  reached  when  the  transferrer  retained 
enough  of  interest  to  amount  to  an  insurable  interest.  The  policy  still  protected 
him  as  to  the  part  retained,  that  is,  he  would  be  indemnified  as  to  his  own  loss  in 
case  of  fire  affecting  that  interest.  A  conveyance  of  anything  less  than  the  entire 
interest  of  the  insnred  therefore,  there  being  no  stipulation  concerning  such  a 
transaction,  will  not  defeat  the  policy.^*  Because  of  the  foregoing  principles  the 
same  conclusion  was  reached  under  the  earlier  forms  of  stipulation  concerning 
title  and  interest  contained  in  the  policy.  When  it  was  stipulated  therefore  that 
the  policy  shonld  become  void  upon  "alienation"  of  the  property  insured,  or 
upon  "transfer"  or  "sale"  thereof,  these  clauses  were  held  to  refer  only  to  an 
absolute  transfer  of  the  insured's  entire  interest.^  Such  provisions,  however, 
necessarily  result  in  the  termination  of  the  contract  if  the  insured  parts  with  his 


49.  Kathbone  v.  City  F.  Ins.  Co.,  31  Conn. 
193. 

Ratification  is  of  course  equivalent  to  a 
prior  consent.  Williamsburg  City  F.  Ins.  Co. 
V.  Cary,  83  111.  453. 

Consent  to  a  removal  does  not  make  the 
removal  obligatory,  nor  require  it  to  be  made 
sooner  than  in  a  reasonable  time.  Sharpless 
«.  Hartford  F.  Ins.  Co.,  140  Pa.  St.  437,  21 
Atl.  451. 

50.  Spitzer  v.  St.  Mark's  Ins.  Co.,  6  Duer 
(N.  Y.)  6;  Phoenix  F.  Ins.  Co.  v.  Vorhis,  1 
Ohio  Cir.  Ct.  326,  1  Ohio  Cir.  Dec.  180.  But 
see  imfra,,  XIV,  B,  2. 

51.  See  supra,  II,  C,  1. 

If  the  insured  has  an  insurable  interest  at 
the  time  of  the  loss  it  is  immaterial  that  he 
may  have  at  some  time  intermediate  parted 
with  the  entire  ownership,  in  the  absence  of 
forfeiture  provisions  in  the  policy.  Power  v. 
Ocean  Ins.  Co.,  19  La.  28,  36  Am.  Dec.  665; 
Insurance  Co.  of  North  America  v.  Lewis,  1 
Ohio  Cir.  Ct.  79,  1  Ohio  Cir.  Dec.  47.  But  if 
the  policy  provides  a  forfeiture  it  is  diflBcult 
to  see  how  a  reacquisition  could  give  life  to 
the  policy.  Bemis  v.  Harborcreek  Mut.  F. 
Ins.  Co.,  200  Pa.  St.  340,  49  Atl.  769;  Titte- 
more  v.  Vermont  Mut.  F.  Ins.  Co.,  20  Vt. 
646. 

52.  Wilson  v.  Hill,  3  Mete.  (Mass.)   66. 

53.  LahifF  v.  Ashuelot  Ins.  Co.,  60  N.  H. 
75;  Cummings  v.  Cheshire  County  Mut.  F. 
Ins.  Co.,  55  N.  H.  457;  Sadlers  Co.  v.  Bad- 
cock,  2  Atk.  554,  26  Eng.  Eeprint  733;  Daly 
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V.  Lynch,  3  Bro.  P.  C.  478,  1  Eng.  Reprint 
1445.     See  supra,  II,  A. 

54.  Ayres  v.  Hartford  F.  Ins.  Co.,  17  Iowa 
176,  85  Am.  Dec.  553;  Stetson  v.  Massachu- 
setts Mut.  F.  Ins.  Co.,  4  Mass.  330,  3  Am. 
Dec.  217. 

55.  Iowa. —  Cowan  v.  Iowa  State  Ins.  Co., 
40  Iowa  551,  20  Am.  Eep.  583. 

Kentucky. —  Boatman's  F.  &  M.  Ins.  Co.  v. 
James,  10  Ky.  L.  Rep.  816. 

Louisiana. —  Stenzel  v.  Pennsylvania  F. 
Ins.  Co.,  110  La.  1019,  35  So.  271,  98  Am.  St. 
Rep.  48i;  Power  v.  Ocean  Ins.  Co.,  19  La.  28, 
36  Am.  Dee.  665. 

Massachusetts. —  Clinton  v.  Norfolk  Mut. 
F.  Ins.  Co.,  176  Mass.  486,  57  N.  E.  998,  79 
Am.  St.  Rep.  325,  50  L.  R.  A.  833. 

"New  York. —  Masters  v.  Madison  County 
Mut.  Ins.  Co..  11  Barb.  624. 

Texas. —  Merchants'  Ins.  Co.  v.  Scott,  1 
Tex.  Unrep.  Cas.  534. 

Wisoonsm. —  Jerdee  v.  Cottage  Grove  F. 
Ins.  Co.,  75  Wis.  345,  44  N.  W.  636. 

United  States. —  Scanlon  v.  Union  F.  Ins. 
Co.,  21  Fed.  Cas.  No.  12,436,  4  Biss.  511. 

Canada. —  Caldwell  v.  Stadacona  F.,  etc., 
Ins.  Co.,  11  Can.  Sup.  Ct.  212,  3  Can.  L.  T.  94. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  794 
et  seq. 

But  see  Western  Massachusetts  Ins.  Co.  v. 
Riker,  10  Mich.  279,  where  it  was  held  that 
this  result  did  not  follow  if  the  policy  was 
to  be  void  on  "  any  "  sale,  transfer,  or  change 
of  title,  and  the  insured  conveyed  an  undi- 


FIBE  INSURANCE 


[19  CycJ    743 


entire  title  to  the  property  before  loss.     Such  stipulations  are  reasonable,  in 
accordance  with  the  theory  and  policy  of  the  law,  and  are  valid.^" 

b.  Transfer  by  Death.  If  the  policy  is  made  payable  to  the  "  insured,  his 
executors  or  administrators,"  by  its  express  provisions,  the  death  of  the  insured 
does  not  vitiate  the  policy,  although  the  title  is  thereby  transferred  to  his  heirs  ; ''' 
and  the  same  result  has  been  reaclied  even  though  the  personal  representatives  be 
not  mentioned  in  the  policy.^    The  contrary  result  has  been  reached,  however, 


vided  interest.  And  compare  McEwan  v. 
Western  Ins.  Co.,  1  Mich.  N.  P.  118. 

56.  Oomfiecticut. —  Bishop  v.  Clay  F.  &  M. 
Ins.  Co.,  45  Conn.  430. 

Georgia. —  Farmers'  Mut.  Ins.  Assoc,  v. 
Price,  112  Ga.  264,  37  S.  E.  427. 

Indiana. —  Insurance  Co.  of  North  America 
V.  Martin,  151  Ind.  209,  51  N.  E.  361. 

Kentucky. —  Green  v.  Kenton  Ins.  Co.,  12 
'K.y.  L.  Rep.  750;  Fireman's  Fund  Ins.  Co.  v. 
Gatewood,  10  Ky.  L.  Rep.  117. 

Maine. —  Richmond  v.  Phoenix  Assur.  Co., 
88  Me.  105,  33  Atl.  786;  Gould  v.  Patrons' 
Androscoggin  Mut.  F.  Ins.  Co.,  76  Me.  298. 

Michigan. —  Jaskulski  v.  Citizens'  Mut.  F. 
Ins.  Co.,  131  Mich.  603,  92  N.  W.  98. 

Missouri. —  Watts  v.  Philadelphia  Fire  As- 
soc, 87  Mo.  App.  83;  Cummins  v.  National 
F.  Ins.  Co.,  81  Mo.  App.  291. 

Nebraska. —  J.  B.  Ehrsam  Maoh.  Co.  v. 
Phenix  Ins.  Co.,  43  Nebr.  554,  61  N.  W.  722. 

Ohio. —  Mitchell  v.  Mtna,  Ins.  Co.,  6  Ohio 
S.  &  C.  PI.  Dec.  420,  4  Ohio  N.  P.  386. 

West  Virginia. —  Ritchie  County  Bank  v. 
Fireman's  Ins.  Co.,  55  W.  Va.  261,  47  S.  E. 
S4. 

Canada. —  Salterio  v.  City  of  London  F. 
Ins.  Co.,  23  Can.  Sup.  Ct.  32 ;  Pinhey  v.  Mer- 
cantile F.  Ins.  Co.,  2  Ont.  L.  Rep.  296; 
O'Neill  V.  Ottawa  Agricultural  Ins.  Co.,  30 
U.  C.  C.  P.  151;  Russ  v.  Clinton  Mutual  F. 
Ins.  Co.,  29  Q.  B.  73. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  794 
€t  seq. 

The  same  is  true  in  a  mutual  company. 
Pfister  V.  Gerwig,  122  Ind.  567,  23  N.  E. 
1041 ;  Burger  v.  Farmers'  Mut.  Ins.  Co.,  71 
Pa.  St.  422.  The  policy  becomes  ipso  facto 
void.  Farmers'  Mut.  Ins.  Assoc,  v.  Price,  112 
Ga.  264,  37  S.  E.  427.     See  supra,  XIII,  A,  6. 

The  fact  that  a  policy  insured  the  owner 
"for  the  account  of  whom  it  may  concern" 
does  not  permit  a  change  of  title,  there  being 
a  stipulation  in  the  policy  that  it  shall  be 
void  if  any  change  in  interest,  title,  or  pos- 
session occur.  Scottish  Union,  etc.,  Ins.  Co. 
V.  Hagan,  102  Fed:  919,  43  S.  C.  A.  55. 

Effect  of  making  the  policy  payable  to  a 
mortgagee  with  reference  to  change  of  title 
by  act  of  the  mortgagor  see  supra,  XIII,  A, 
7,  b;  and  infra,  XIII,  F,  2,  f,   (v). 

Time  of  conveyance  or  change. —  The  pro- 
vision is  always  promissory  and  refers  there- 
fore only  to  a  change  subsequent  to  the  time 
the  insurance  was  effected.  Morotock  Ins. 
Co.  V.  Rodefer,  92  Va.  747,  24  S.  E.  393,  53 
Am.  St.  Rep.  846;  Pioneer  Sav.,  etc.,  Co.  v. 
Providence  Washington  Ins.  Co.,  17  Wash. 
175,  49  Pac.  231,  38  L.  R.  A.  397.  Thus  the 
surrender    of    mortgaged   personalty   to    the 


mortgagee  upon  a  mortgage  executed  prior 
to  the  execution  of  the  policy  does  not  affect 
the  insurance.  Washington  Ins.  Co.  v. 
Hayes,  17  Ohio  St.  432,  93  Am.  Dec.  628. 

Retention  of  possession. —  The  fact  that 
the  insured  retains  possession  of  the  prop- 
erty will  not,  after  change  of  title,  prevent 
the  policy  from  becoming  void.  Robinson  v. 
North  British,  etc.,  Ins.  Co.,  53  S.  W.  660,  21 
Ky.  L.  Rep.  982;  Ohio  Farmers'  Ins.  Co.  v. 
Waters,  65  Ohio  St.  157,  61  N.  E.  711. 

A  cancellation  by  the  government  of  the 
entry  and  certificate  of  applicant  for  a 
patent  to  a  placer  claim  renders  the  policy 
on  the  premises  of  the  claim  void.  German 
Ins.  Co.  V.  Hayden,  21  Colo.  127,  40  Pac.  453, 
52  Am.  St.  Rep.  206. 

57.  Forest  City  Ins.  Co.  v.  Hardeaty,  182 
111.  39,  55  N.  E.  139,  74  Am.  St.  Rep.  161; 
Merrett  v.  Farmers'  Ins.  Co.,  42  Iowa  11; 
Richardson  v.  German  Ins.  Co.,  89  Ky.  571, 

13  S.  W.  1,  12  Ky.  L.  Rep.  37,  8  L.  R.  A. 
800;  German  Ins.  Co.  v.  Read,  13  S.  W.  1080, 

14  S.  W.  595,  12  Ky.  L.  Rep.  371.  If  the 
property  be  issued  to  a  decedent's  estate  it 
is  not  extinguished  by  the  settlement  of  the 
estate  by  the  executor.  Williams  v.  Roger 
Williams  Ins.  Co.,  107  Mass.  377,  9  Am.  Rep. 
41 ;  Hanover  F.  Ins.  Co.  v.  Bohn,  48  Nebr. 
743,  67  N.  W.  744,  58  Am.  St.  Rep.  719; 
Stone  V.  Granite  State  F.  Ins.  Co..  69  N.  H. 
438,  45  Atl.  235. 

58.  Arkansas. —  Planters'  Mut.  Ins.  Assoc. 
V.  Dewberry,  69  Ark.  295,  62  S.  W.  1047,  86 
Am.  St.  Rep.  195. 

Illinois.- —  Forest  City  Ins.  Co.  v.  Eaton,  86 
111.  App.  463. 

Indiana. —  Pfister  v.  (Jerwig,  122  Ind.  567, 
23  N.  E.  1041. 

Kentucky. — Richardson  v.  German  Ins.  Co., 
89  Ky.  571,  13  S.  W.  1,  12  Ky.  L.  Rep.  37, 
8  L.  R.  A.  800;  German  Ins.  Co.  v.  Reed,  10 
Ky.  L.  Rep.  1061. 

Michigan. —  Westchester  F.  Ins.  Co.  v. 
Dodge,  44  Mich.  420,  6  N.  W.  865. 

New  Hampshire. —  Burbank  v.  Rocking- 
ham Mut.  F.  Ins.  Co.,  24  N.  H.  550,  57  Am. 
Dec.  300. 

Pennsylvania. —  Columbia  Ins.  Co.  v.  Mul- 
lin,  4  Leg.  Op.  572. 

Virginia. —  Georgia  Home  Ins.  Co.  v.  Kin- 
nier,  28  Gratt.  88. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  810. 

The  "devolution"  of  property  by  law  can- 
not be  construed  to  mean  the  same  as  the 
term  "  alienation."  Columbia  Ins.  Co.  v. 
Mullin,  4  Leg.  Op.   (Pa.)  572. 

Transfer  in  view  of  death.— Although  the 
policy  would  survive  the  death  of  the  insured, 
it   will   be   avoided  by    a   conveyance,    even 
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■when  the  policy  provides  against  any  change  in  "  interest  or  title,  whether  by  act 
of  parties  or  by  operation  of  law,"  snch  a  transfer  being  held  prohibited  and  a. 
"  change  of  title  "  within  the  meaning  of  the  policy.^' 

e.  Provisions  of  Policy.  Transfer  of  title  has  been  held  to  be  not  per  se  an 
increase  of  risk ;  ^  and  a  provision  that  the  policy  shall  not  be  assignable  does  not 
prevent  a  transfer  of  the  property  insured."  Where  the  provision  of  the  policy 
requiring  notice  of  change  of  title  is  merely  directory,  failure  of  the  mortgagor  to- 
give  such  notice  does  not  defeat  the  insurance  as  to  the  mortgagee  ;^^  but  the 
contrary  is  the  rule  if  the  policy  is  to  be  void  if  the  title  is  changed,  unless  the 
mortgagee  notifies  the  insurer.^ 

d.  Consent.  Consent  of  the  insurer  to  a  transfer  of  the  title  to  an  assignee  of 
course  operates  as  a  waiver  of  the  conditions  of  the  policy  against  change  of 
interest,  title  or  possession." 

e.  Change  in  Possession.  An  actual  change  is  necessary  to  avoid  the  policy 
under  a  condition  relating  to  possession.^'  If  the  insured  has  placed  the  property 
temporarily  in  the  possession  of  another  under  such  circumstances  that  he  cannot 
immediately  demand  an  abandonment  of  the  premises,  there  is  a  change  of  pos- 
session.^"  If  the  person  in  possession  is  himself  an  insured  person  under  the 
policy  there  is  no  fatal  breach  of  such  a  condition,  although  the  person  who- 
originally  was  in  possession  may  have  yielded  the  same." 


though  in  view  of  death  and  intended  to 
avoid  the  expense  of  probate  proceedings. 
Gillon  V.  Northern  Assur.  Co.,  127  Cal.  480, 
59  Pac.  901. 

59.  Hine  v.  Woolworth,  93  N.  Y.  75,  45 
Am.  Rep.  176  [affirming  29  Hun  84] ;  Sher- 
■wood  V.  Watertown  Agricultural  Ins.  Co.,  73 
N.  Y.  447,  29  Am.  Rep.  180  [affirming  10 
Hun  593] ;  Lappin  v.  Charter  Oak  F.  &  M. 
Ins.  Co.,  58  Barb.  (N.  Y.)  325. 

The  standard  policy  expressly  states  that 
the  death  of  the  insured  shall  not  aflfect  the 
policy;  but  in  Miller  v.  German  Ins.  Co.,  54 
111.  App.  53,  it  was  held  that  the  death  of  the 
insured  amounted  to  a  "  change  of  title " 
avoiding  the  policy.  But  see  Forest  City 
Ins.  Co.  V.  Hardesty,  182  111.  39,  55  N.  E. 
139,  74  Am.  St.  Rep.  161. 

60.  Russell  V.  Cedar  Rapids  Ins.  Co.,  78 
Iowa  216,  42  N.  W.  654,  4  L.  R.  A.  538; 
Clinton  ».  Norfolk  Mut.  F.  Ins.  Co.,  176 
Mass.  486,  57  N.  E.  998,  79  Am.  St.  Rep.  325, 
50  L.  R.  A.  833. 

61.  Hoyt  V.  Hartford  F.  Ins.  Co.,  26  Hun 
(N.  Y.)  416;  Merchants'  Ins.  Co.  v.  Scott, 
1  Tex.  Unrep.  Cas.  534.  See  also  supra, 
VIII,  C. 

62.  Whitney  v.  American  Ins.  Co.,  (Cal. 
1899)    56  Pac.  50. 

63.  Continental  Ins.  Co.  v.  Anderson,  107 
Ga.  541.  33  8.  E.  887.  See  also  supra,  XIII, 
A,  7,  b. 

64.  Batchelor  v.  People's  F.  Ins.  Co.,  40 
Conn.  56;  Buckley  v.  Garrett,  47  Pa.  St.  204. 
See  infra,  XIV,  D,  2,  e.  It  is  immaterial  that 
the  consent  has  been  obtained  after  the  trans- 
fer has  been  completed.  Clifton  Coal  Co.  % 
Scottish  Union,  etc.,  Ins.  Co.,  102  Iowa  300, 
71  N.  W.  433.  But  the  consent  must  be  had 
before  loss.  Dadmun  Mfg.  Co.  v.  Worcester 
Mut.  F.  Ins.  Co.,  11  Mete.    (Mass.)   429. 

The  provision  of  the  standard  policy  is 
that  the  policy  shall  be  void  if  "  any  change 
take  place  in  the  interest,  title,  or  possession 
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of  the  subject  of  insurance  whether  by  legal 
process  or  judgment,  or  by  voluntary  act  of 
the  insured,  or  otherwise." 

65.  Thus  a  mere  constructive  change  by 
transfer  of  warehouse  receipts  does  not  avoid 
a  policy  containing  only  such  a  prohibition. 
California  Ins.  Co.  v.  Union  Compress  Co.,. 
133  U.  S.  387,  10  S.  Ct.  365,  33  L.  ed.  730. 
A  mere  formal  seizure  by  the  sheriff,  not  ac- 
tually dispossessing  the  insured,  is  not  a 
"  change  of  possession."  McClelland  v.  Green- 
wich Ins.  Co.,  107  La.  124,  31  So.  691.  The 
same  result  is  had  if  the  seiztire  proceeds  to 
sale,  at  which  time  the  insured  becomes  the 
purchaser.  Cleavenger  v.  Franklin  F.  Ins. 
Co.,  47  W.  Va.  595,  35  S.  E.  998. 

66.  Cottingham  v.  Fireman's  Fund  Ins. 
Co.,  10  Ky.  L.  Rep.  727.  If  the  vendee  in  an 
executory  contract  of  sale  goes  into  posses-; 
sion  the  policy  is  avoided  under  a  condition 
against  change  of  possession,  although  a  con- 
dition against  change  of  title  may  not  be 
broken  thereby.  Cottingham  v.  Fireman'S^ 
Fund  Ins.  Co.,  10  Ky.  L.  Rep.  727.  But 
the  possession  of  an  agent  during  the  in- 
sured's temporary  absence  is  not  a  breach 
of  the  condition.  Shearman  v.  Niagara  F. 
Ins.  Co.,  46  N.  Y.  526,  7  Am.  Rep.  380.  So- 
a  temporary  possession  for  the  purpose  of 
making  repairs,  by  a  lessee  under  a  contract 
to  lease  in  the  future,  is  not  ground  for  for- 
feiture for  a  breach  of  this  condition.  Alkan 
V.  New  Hampshire  Ins.  Co.,  53  Wis.  136,  10 
N.  W.  91. 

67.  Thus  if  a  chattel  mortgagee  to  whom 
the  policy  is  payable  takes  possession  this  is 
no  breach  of  the  condition.  Runkle  v.  Hart-' 
ford  Ins.  Co.,  99  Iowa  414,  68  N.  W.  712. 
But  a  purchase  by  one  partner  of  the  other's 
interest  works  a  dissolution  and  therefore  a 
change  of  possession.  Jones  v.  Phoenix  Ins. 
Co.,  97  Iowa  275,  66  N.  W.  169.  So  wherf 
property  is  insured  to  three  copartners  and 
remains  in  the  possession  of  two  of  them. 
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2.  What  Amounts  to  a  Prohibited  Change  —  a.  Nominal  Conveyance.  As  the 
object  of  the  condition  is  that  the  insured  shall  have  no  greater  motive  to  destroy 
the  property  or  less  interest  in  watching  or  guarding  it,  a  transfer  of  interest 
which  is  merely  nominal,  the  ownership  remaining  the  same  in  fact,  does  not 
vitiate  the  policy.^ 

b.  Incomplete  Conveyance.  If  the  conveyance  be  only  in  fieri  and  not  com- 
pleted at  the  time  of  loss  the  policy  is  not  terminated.^'  Thus,  when  there  has 
been  no  delivery  of  the  bill  of  sale,™  or  of  the  deed,''''  or  no  acceptance  of  the 
same,  one  being  required,"  there  is  no  change  in  the  title.  Under  this  principle 
a  conveyance  contingent  upon  the  consent  of  the  insurer,''^  or  of  the  creditors  of 
the  assignor,''*  or  of  the  court,''^  or  of  the  transferee's  attorneys,''''  does  not  avoid  the 
policy.  Likewise  prior  to  the  completion  of  legal  proceedings  transferring  title 
or  possession  there  is  no  change  thereby  sufficient  to  work  a  forfeiture.'"  But  it 
has  been  held  that  while  an  incomplete  conveyance  is  not  a  change  in  title,  it 
may  be  a  change  in  "  interest,"  as  when  a  deed  is  left  in  escrow  until  payment 
be  completed.''^ 

e.  Void  and  Voidable  Conveyances.  A  conveyance  wholly  void  does  not 
transfer  title  so  as  to  avoid  a  policy.'''     The  delivery  procured  by  fraud,  of  a 


there  is  no  such  change  as  will  be  a  breach 
of  this  condition.  Allemania  F.  Ins.  Co.  V. 
Peclc,  133  111.  220,  24  N.  E.  538,  23  Am.  Rep. 
610. 

68.  Illinois. —  German  Ins.  Co.  v.  Gibe,  59 
111.  App.  614. 

Iowa. —  Ayers  v.  Home  Ins.  Co.,  21  Iowa 
185. 

Massachusetts.  —  Kyte  v.  Commercial 
Assur.  Co.,  144  Mass.  43,  10  N.  E.  518. 

Neiraslca. —  Omaha  F.  Ins.  Co.  v.  Thomp- 
son, 50  Nebr.  580,  70  N.  W.  30. 

Pennsylvania. — Bemia  v.  Harbororeek  Mut. 
F.  Ins.  Co.,  14  Pa.  Super.  Ct.  528. 

Texas. —  New  Orleans  Ins.  Co.  v.  Gordon, 
68  Tex.  144,  3  S.  W.  718. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  795 
et  seq. 

A  mere  pooling  arrangement  affecting  the 
conduct  of  business  and  the  division  of  prof- 
its, but  not  involving  a  change  of  title  of  the 
proprietor  of  one  of  the  combining  industries, 
does  not  involve  other  than  "  sole  and  uncon- 
ditional ownership."  Buffalo  Elevating  Co. 
V.  Prussian  Nat.  Ins.  Co.,  64  N.  Y.  App.  Div. 
182,  71  N.  Y.  Suppl.  918 '  [affirmed  in  171 
N.  Y.  25,  63  N.  E.  810]. 

The  voluntary  execution  of  a  bill  of  sale 
without  consideration  and  without  the  knowl- 
edge of  or  delivery  to  the  vendee  is  a  mere 
nominal  change.  Omaha  F.  Ins.  Co.  v. 
Thompson,  50  Nebr.  580,  70  N.  W.  30. 

69.  Magoun  v.  Firemen's  Fund  Ins.  Co.,  86 
Minn.  486,  91  N.  W.  5,  91  Am.  St.  Rep.  370; 
Ardill  V.  Citizens'  Ins.  Co.,  22  Ont.  529  [af- 
firmed in  20  Ont.  App.  605]. 

70.  Omaha  F.  Ins.  Co.  v.  Thompson,  50 
Nebr.  580,  70  N.  W.  30.  Where  an  owner  of 
corn  insured  it,  and  afterward  contracted 
to  sell  it,  but  was  to  shell  it  and  haul_  it  to 
an  elevator,  there  to  be  weighed  and  deliv- 
ered, and  it  was  destroyed  by  fire  before  it 
was  shelled,  there  was  no  transfer  of  title 
sufficient  to  avoid  a  policy  of  insurance.  Ori- 
ent Ins.  Co.  V.  McKnight,  197  111.  190,  64 
N.  E.  339.     A  transfer  of  title  to  personalty 


by  transfer  of  warehouse  receipts  is  effectual 
to  avoid  the  policy  under  a  prohibition  as  to 
change  of  title.  Southern  Cotton  Oil  Co.  v. 
Prudential  Fire  Assoc,  78  Hun  (N.  Y.)  373, 
29  N.  Y.  Suppl.  128. 

71.  Porter  v.  Orient  Ins.  Co.,  72  Conn. 
519,  45  Atl.  7;  Schaeffer  v.  Anchor  Mut.  F. 
Ins.  Co.,  113  Iowa  652,  85  N.  W.  985;  West- 
chester F.  Ins.  Co.  V.  Jennings,  70  111  App. 
539.  The  latter  case  was  one  where  a  blank 
was  left  in  the  deed  for  the  name  of  the 
grantee. 

72.  Whitney  v.  American  Ins.  Co.,  127  Cal. 
464,  59  Pac.  897. 

73.  Clifton  Coal  Co.  v.  Scottish  Union,  etc., 
Ins.  Co.,  102  Iowa  300,  71  N.  W.  433. 

74.  Jones  v.  Capital  City  Ins.  Co.,  122  Ala. 
421,  25  So.  790. 

75.  Tiemann  v.  Citizens'  Ina.  Co.,  76  N.  Y. 
App.  Div.  5,  78  N.  Y.  Suppl.  620.     ' 

76.  Pioneer  Sav.,  etc..  Co.  v.  Providence- 
Washington  Ins.  Co.,  17  Wash.  175,  49  Pac. 
231,  38  L.  R.  A.  397. 

77.  Greenlee  v.  North  British,  etc.,  Ins. 
Co.,  102  Iowa  427,  71  N.  W.  534,  63  Am.  St. 
Rep.  455;  Browne  Nat.  Bank  v.  Southern 
Ins.  Co.,  22  Wash.  379,  60  Pac.  1123.  See 
also  infra,  XIII,  F,  2.  So,  although  the 
cotirt  has  ordered  the  sale  and  deeds  have 
been  prepared  thereunder  but  not  delivered. 
Porter  v.  Orient  Ins.  Co.,  72  Conn.  519,  45 
Atl.   7. 

78.  This  view  considers  the  word  "  inter- 
est "  broader  than  "  title,"  and  could  be  of 
importance  only  when  the  insured  was  under 
some  legal  obligation  to  complete  the  con- 
veyance. Excelsior  Foundry  Co.  v.  Western 
Assur.  Co.,  135  Mich.  467,  98  N.  W.  9.  And 
see  Gibb  v.  Philadelphia  F.  Ins.  Co.,  59  Minn. 
267,  61  N.  W.  137,  50  Am.  St.  Rep.  405; 
Skinner,  etc.,  Ship-Building,  etc.,  Co.  v. 
Houghton,  92  Md.  68,  48  Atl.  85,  84  Am.  St. 
Rep.  485. 

79.  Phoenix  Ins.  Co.  v.  Asbury,  102  Ga.  565, 
27  S.  E.  667;  Commercial  Ins.  Co.  v.  Spank- 
neble,  52  111.  53,  4  Am.  Rep.  582;   Germaii 
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deed  duly  executed,  does  not  create  a  forfeiture  of  a  policy  conditioned  to 
become  void  upon  a  change  in  title.^"  A  conveyance  made  in  fraud  of  creditors 
vitiates  a  policy  providing  for  forfeiture  in  case  of  a  transfer  of  title.^^  It  is 
■wholly  immaterial  that  the  conveyance  is  gratuitous  if  it  be  completed.^ 

d.  Mortgages  —  (i)  On  Realty.  The  execution  of  a  mortgage  on  insured 
property  is  not  a  violation  of  the  covenant  against  a  change  of  title  in  an  insur- 
ance policy.*^    Nor  does  it  operate  to  change  the  "interest,  title,  or  possession."^ 


Ins.  Co.  V.  York,  48  Kan.  488,  29  Pac.  586, 
30  Am.  St.  Rep.  313. 

80.  Hartford  F.  Ins.  Co.  v.  Warbritton,  66 
Kan.  93,  71  Pac.  278.  But  compare  Fireman's 
]<"und  Ins.  Co.  v.  Barker,  6  Colo.  App.  535,  41 
Pac.  513.     See  also  infra,  XIII,  F,  2,  e. 

So  a  deed  executed  by  one  mentally  in- 
capable does  not  effect  a  change  of  title  so 
as  to  forfeit  the  policy.  Gerling  v.  Agri- 
cultural Ins.  Co.,  39  W.  Va.  689,  20  S.  E. 
691. 

81.  Dadmum  Mfg.  Co.  v.  Worcester  Mut. 
F.  Ins.  Co.,  11  Mete.  (Mass.)  429;  Rosen- 
stein  V.  Traders'  Ins.  Co.,  79  N.  Y.  App.  Div. 
481,  79  N.  Y.  Suppl.  736;  Phenix  Ins.  Co.  V. 
Willis,  70  Tex.  12,  6  S.  W.  825,  8  Am.  St. 
Rep.  566;  Milwaukee  Trust  Co.  v.  Lancashire 
Ins.  Co.,  95  Wis.  192,  70  N.  W.  81. 

An  actual  conveyance  is  required,  and  there- 
fore when  the  owner  and  a  third  party  agreed 
that  they  would  represent  to  creditors  that 
there  had  been  a  conveyance,  the  purpose 
being  to  prevent  attachments,  and  there  hav- 
ing actually  been  no  conveyance  in  pursu- 
ance of  the  design,  the  policy  was  not  affected. 
Orrell  v.  Hampden  F.  Ins.  Co.,  13  Gray 
(Mass.)    431. 

82.  Brown  v.  Cotton,  etc..  Manufacturers' 
Mut.  Ins.  Co.,  156  Mass.  587,  31  N.  E.  691; 
Home  F.  Ins.  Co.  v.  Collins,  61  Nebr.  198,  85 
N.  W.  54;  Omaha  F.  Ins.  Co.  v.  Thompson, 
50  Nebr.  580,  70  N.  W.  30;  Rosenstein  v. 
Traders'  Ins.  Co.,  79  N.  Y.  App.  Div.  481, 
79  N.  Y.  Suppl.  736. 

83.  Illinois. — -.^tna  Ins.  Co.  xi.  Jacobson, 
105  HI.  App.  283. 

Massachusetts. —  Bryan  v.  Traders'  Ins. 
€o.,  145  Mass.  389.  14  N.  E.  454. 

Texas. —  Lampasas  Hotel,  etc.,  Co.  v.  Phoe- 
nix Ins.  Co.,  (Civ.  App.  1896)   38  S.  W.  361. 

Utah. —  Peck  v.  Girard  F.  &  M.  Ins.  Co., 
16  Utah  121,  51  Pac.  255,  67  Am.  St.  Rep. 
600. 

United  States. —  Friezen  v.  Allemania  F. 
Ins.  Co.,  30  Fed.  352. 

Canada. —  Bull  v.  North  British  Canadian 
Invest.  Co.,  15  Ont.  App.  421;  Sands  v. 
Standard  Ins.  Co.,  27  Grant  Ch.   (U.  C.)  167. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  800; 
and  supra,  XII,  B,  3,  b,    (vi). 

Contra. —  In  case  of  a  trust  deed,  which  is 
generally  considered  equivalent  to  a  mort- 
gage, see  Nease  v.  ^tna  Ins.  Co.,  32  W.  Va. 
283,  9  S.  E.  233. 

84.  Georgia. —  Virginia  F.  &  M.  Ins.  Co.  v. 
Feagin,  62  Ga.  515. 

Illinois. —  Aurora  F.  Ins.  Co.  v.  Eddy,  55 
HI.  213;  Forehand  v.  Niagara  Ins.  Co.,  58 
111.  App.  161;  Hanover  F.  Ins.  Co.  v.  Con- 
nor, 20  III.  App.  297. 
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Indiana. —  Germania  F.  Ins.  Co.  v.  Stewart, 
13  Ind.  App.  627,  42  N.  E.  286. 

Iowa. —  Taylor  v.  Merchants',  etc.,  Ins.  Co., 
83  Iowa  402,  49  N.  W.  994;  Ayres  v.  Hart- 
ford Ins.  Co.,  21  Iowa  193. 

Maine. —  Smith  v.  Monmouth  Mut.  F.  Ins. 
Co.,  50  Me.  96;  Pollard  v.  Somerset  Mut.  P. 
Ins.  Co..  42  Me.  221. 

Massachusetts. —  Rice  v.  Tower,  1  Gray  426. 

Michigan. —  Hoose  v.  Prescott  Ins.  Co.,  84 
Mich.  309,  47  N.  W.  587,  11  L.  R.  A.  340. 

Minnesota. —  Loy  v.  Home  Ins.  Co.,  24 
Minn.  315,  31  Am.  Rep.   346. 

New  Hampshire. —  Shepherd  v.  Union  Mut. 
F.  Ins.  Co.,  38  N.  H.  232;  Folsom  v.  Belknap 
County  Mut.  F.  Ins.  Co.,  30  N.  H.  231;  Rol- 
lins V.  Columbian  Mut.  F.  Ins.  Co.,  25  N.  H. 
200. 

New  York.—  Hennessey  v.  Manhattan  F. 
Ins.  Co.,  28  Hun  98;  Allen  v.  Hudson  River 
Mut.  Ins.  Co.,  19  Barb.  442;  Tallman  v.  At- 
lantic F.  k  M.  Ins.  Co.,  29  How.  Pr.  71  [re- 
versed in  4  Abb.  Dec.  345,  3  Keyes  87,  33 
How.  Pr.  400] ;  Conover  v.  Albany  Mut.  Ins. 
Co.,  3  Den.  254  [affirmed  in  1  N.  Y.  290]. 

Ohio. —  Sun  Fire  Office  v.  Clark,  53  Ohio 
St.  414,  42  N.  E.  248,  38  L.  R.  A.  562 ;  Byers 
V.  Farmers'  Ins.  Co.,  35  Ohio  St.  606,  35  Am. 
Rep.  623. 

Oregon. —  Koshland  v.  Hartford  F.  Ins. 
Co.,  31  Oreg.  402,  49  Pac.  866. 

Vermont. —  Hartford  Steam-Boiler  Inspec- 
tion, etc.,  Co.  V.  Lasher  Stocking  Co.,  66  Vt. 
439,  29  Atl.  629,  44  Am.  St.  Rep.  859. 

Wisconsin. —  Wolf  v.  Theresa  Village  Mut. 
F.  Ins.  Co.,  115  Wis.  402,  91  N.  W.  1014. 

United  States. —  Nussbaum  v.  Northern 
Ins.  Co.,  37  Fed.  524,  1  L.  R.  A.  704. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  800. 

In  Colorado  and  in  Texas  a  mortgage  has 
been  held  to  violate  a  condition  against  a 
change  in  "interest"  (East  Texas  F.  Ins. 
Co.  V.  Clarke,  79  Tex.  23,  15  S.  W.  166,  11 
L.  R.  A.  293),  even  though  the  property  was 
included  in  the  mortgage  by  inattention  of 
the  owner  (Fireman's  Fund  Ins.  Co.  v. 
Barker,  6  Colo.  App.  535,  41  Pac.  513). 

A  mortgage  has  been  held  to  violate  a  con- 
dition against  all  "alienations  and  altera- 
tions in  the  ownership,  situation  or  state  of 
the  property  insured."  Edmands  v.  Mutual 
Safety  F.  Ins.  Co.,  1  Allen  (Mass.)  311,  79 
Am.  bee.  746. 

A  mortgage  containing  a  power  of  sale  has 
been  held  to  be  an  alienation.  Sossaman  v. 
Pamlico  Banking,  etc.,  Co.,  78  N.  C.  145. 

When  the  insurer  has  recognized  the  exist- 
ence of  a  mortgage  by  directing  that  the  loss 
shall  be  payable  to  the  mortgagee  as  his  in- 
terest shall  appear,  even  the  acquisition  of 
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(ii)  CsATTEL  Mortgages.  If  no  possession  be  taken  thereunder,  the  giving 
of  a  chattel  mortgage  does  not  effect  a  change  of  interest,  title,  or  possession.^^ 

e.  Defeasible  Conveyance.  The  authorities  differ  upon  the  question  as  to 
whether  a  conveyance  absolute  in  form,  but  intended  as  a  collateral  security, 
amounts  to  a  change  of  title  so  as  to  avoid  the  policy.  Some  courts  hold  that 
inasmuch  as  such  an  instrument  may  by  parol  be  shown  to  have  been  intended  as 
a  mortgage  and  therefore  is  a  mortgage  in  equity,  the  real  transaction  is  to  be 
considered  a  mortgage  and  the  effect  upon  the  policy  the  same,  thus  not  affecting 
the  contract.*^  Other  courts  say,  however,  that  whatever  the  ultimate  effect  may 
be  as  to  a  restoration  of  title,  the  title  is  for  a,  time  at  least  out  of  the  insured, 
which  avoids  the  policy.^ 

f.  Sale  and  Mortgage  Back.  If  the  premises  be  sold  and  a  mortgage  be 
given  for  the  purchase-price  by  the  grantor,  the  title  is  changed  and  the  policy 
providing  a  forfeiture  for  a  change  in  title  is  thereby  avoided.^ 


the  legal  title  from  the  mortgagor  by  the 
mortgagee  is  not  such  a  change  of  title  as 
will  defeat  the  mortgagee's  right  to  recover 
on  the  policy.  Dodge  v.  Hamburg-Bremen  F. 
Ins.  Co.,  4  Kan.  App.  415,  46  Pae.  25;  Pio- 
neer Sav.,  etc.,  Co.  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  68  Minn.  170,  70  N.  W.  979 ; .  Ethington 
V.  Dwelling-House  Ins.  Co.,  55  Mo.  App.  129. 
See  also  infra,  XIII,  F,  2,  1. 

85.  Judge  V.  Connecticut  F.  Ins.  Co.,  132 
Mass.  521;  Union  Ins.  Co.  v.  Barwick,  36 
Nebr.  223,  54  N.  W.  519;  Van  Deusen  v. 
Charter  Oak  F.  &  M.  Ins.  Co.,  1  Eob.  (N.  Y.) 
55;  Strong  v.  North  American  F.  Ins.  Co.,  •! 
Alb.  L.  J.  162.  Contra,  Olney  v.  German  Ins. 
Co.,  88  Mich.  94,  50  N.  W.  100,  26  Am.  St. 
Eep.  281,  13  L.  E.  A.  684.  And  see  supra, 
XII,  B,  3,  b,  (VI). 

In  Canada  the  giving  of  a  chattel  mortgage 
has  been  held  not  to  be  a  sale  or  transfer  ' 
within  the  meaning  of  the  condition  (Sov- 
ereign F.  Ins.  Co.  V.  Peters,  12  Can.  Sup.  Ct. 
33),  but  it  does  amount  to  a  change  of  title 
or  interest  (Torrop  v.  Imperial  F.  Ins.  Co., 
26  Can.  Sup.  Ct.  585;  Citizens'  Ins.  Co.  v. 
Salterio,  23  Can.  Sup.  Ct.  155). 

86.  Illinois. —  German  Ins.  Co.  v.  Gibe,  162 
111.  251,  44  N.  E.  490  [affirming  59  111.  App. 
614]. 

Kansas. —  Glasco  Bank  v.  Springfield  F.  & 
M.  Ins.  Co.,  5  Kan.  App.  388,  49  Pac.  329. 

Massachusetts. —  Bryan  v.  Traders'  Ins. 
Co.,  145  Mass.  389,  14  N.  E.  454;  Dailey  v. 
Westchester  F.  Ins.  Co.,  131  Mass.  173.  Com- 
pare Foote  V.  Hartford  F.  Ins.  Co.,  119  Mass. 
259. 

Nebraska. —  Henton  v.  Farmers',  etc.,  Ins. 
Co.,  1  Nebr.  (UnoflF.)  425,  95  N.  W.  670. 

New  York. —  Barry  v.  Hamburg-Bremen  F. 
Ins.  Co.,  110  N.  y.  1,  17  N.  E.  405  [reversing 
53  N.  Y.  Super.  Ct.  249,  and  overruling  Tat- 
lam  V.  Commerce  Ins.  Co.,  4  Hun  136]. 

United  States. —  Holbrook  v.  American  Ins. 
Co.,  12  Fed.  Cas.  No.  6,589,  1  Curt.  193. 

See  28  Cent.  Digf.  tit.  "  Insurance,"  §  801. 

Whether  a  separate  defeasance  was  exe- 
cuted and  recorded  or  not  was  said  to  be  im- 
material in  Western  Massachusetts  Ins.  Co. 
V.  Hiker,  10  Mich.  279.  Statutory  provisions 
requiring  a  recording  of  defeasances  are  in- 
tended to   protect   only   purchasers   and   at- 


taching creditors  and  their  violation  by  such 
a  transaction  is  immaterial.  Bryan  v.  Trad- 
ers' Ins.  Co.,  145  Mass.  389,  14  N.  E.  454; 
Walsh  V.  Philadelphia  F.  Ins.  Assoc,  127 
Mass.  383.  But  compare  Phoenix  Ins.  Co.  v. 
Asberry,  95  Ga.  792,  22  S.  E.  717. 

87.  Georgia. —  Phoenix  Ins.  Co.  v.  Asberry, 
95  Ga.  792,  22  S.  E.  717. 

Maine. —  Tomlinson  v.  Monmouth  Mut.  F. 
Ins.  Co.,  47  Me.  232;  Adams  v.  Rockingham 
Mut.  F.  Ins.  Co.,  29  Me.  292. 

Michigan. —  Western  Massachusetts  Ins. 
Co.  V.  Hiker,  10  Mich.  279. 

Missouri. —  Cummins  v.  National  F.  Ins. 
Co.,  81  Mo.  App.  291. 

Pennsylvania. —  Bemis  v.  Harborcreek  Mut. 
F.  Ins.  Co.,  200  Pa.  St.  340,  49  Atl.  769, 
where  the  provision  was  that  of  the  standard 
policy  prohibiting  a  change  in  the  "  title,  in- 
terest, or  possession." 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  801. 
See  also  supra,  XIII,  F,  2,  c. 

The  transfer  of  property  by  way  of  pro- 
tection to  a  surety  has  been  held  to  avoid 
the  policy.  Semmelhaack  v.  Canada  F.  &  M. 
Ins.  Co.,  4  Montreal  Leg.  N.  205. 

When  the  conveyance  was  made  by  mar- 
riage contract  providing  for  a  defeasance 
should  the  grantee  prove  unfaithful  or  die 
before  the  grantor,  this  was  a  change  of 
title,  although  the  grantor  secured  a  divorce 
on  the  ground  of  infidelity  and  the  defeas- 
ance thus  actually  occurred.  Cummins  V. 
National  F.  Ins.  Co.,  81  Mo.  App.  291. 

88.  Abbott  V.  Hampden  Mut.  F.  Ins.  Co., 
30  Me.  414;  Miner  v.  Judson,  2  Hun  (N.  Y.) 
441,  5  Thomps.  &  C.  46;  Savage  v.  Howard 
Ins.  Co.,  52  N.  Y.  502,  II  Am.  Rep.  741  [re- 
versing 44  How.  Pr.  40  (affirming  43  How. 
Pr.  462 )  ] .  Contra,  Kitts  v.  Massasoit  Ins. 
Co.,  56  Barb.  (N.  Y.)  177;  Northern  Assur. 
Co.  V.  City  Sav.  Bank,  18  Tex.  Civ.  App.  721, 
45  S.  W.  737.  It  has  been  held,  however, 
that  when  an  absolute  deed  was  given  by  the 
insured  and  the  grantee  eo  instanti  gave 
back  a  deed  which  provided  that  it  should 
be  void  if  certain  moneys  were  paid,  the  two 
instruments  construed  together  did  not 
amount  to  a  sale  and  mortgage  but  a  condi- 
tional sale,  and  the  title  was  not  affected 
more  than  if  a  contract  of  sale  had  originally 
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g.  Retention  of  Lien.  In  the  absence  of  a  forfeiture  clause,  the  insured  who 
sells,  but  retains  a  purchase-money  lien  for  the  price  has  an  insurable  interest.** 
But  when  the  policy  contains  a  provision  against  cliange  of  "  title  "  or  of  "  title, 
interest,  or  possession"  the  retention  of  the  lien  will  not  keep  the  policy  alive.** 

h.  Contract  For  Sale.  A  contract  entered  into  by  the  insured  to  convey  the 
premises,  even  though  valid,  if  no  deed  is  made,  is  not  a  breach  of  a  condition 
that  the  interest  of  the  insured  shall  remain  "  entire,  unconditional,  unincumbered 
and  sole."  '^  It  is  not  a  breach  of  a  condition  of  the  policy  providing  that  it  shall 
be  void  if  the  property  is  "  transferred,"  or  "  alienated ; "  ^  or  "  if  the  property 
be  sold  or  transferred  in  whole  or  in  part ; "  '^  nor  is  it  a  change  of  "  title."  ^  The 
foregoing  statements  are  iiniversally  recognized  if  the  possession  has  not  passed 
to  the  purchaser  and  the  matter  remains  in  fieri^^  even  though  the  instrument 
be  expressed  as  "  a  bond  to  stand  for  a  deed."  '^  But  when  possession  has  been 
taken  by  the  vendee  who  has  paid  a  part  of  the  purchase-price,  this  has  been  held 
a  breach  of  a  condition  prohibiting  a  change  of  "  interest "  ;  '^  yet  payment  of  the 
part  of  the  purchase-price  and  entry  into  possession  by  the  vendee  has  been  held 
immaterial  when  it  has  not  been  shown  that  the  purchaser  was  entitled  to  a  deed.® 
A  contract  of  sale  does  not  violate  a  policy  providing  that  "  if  any  change  take 
place  in  the  title,  ownership  or  possession,  by  sale,  incumbrance,  mortgage,  etc.^ 
the  policy  shall  be  void."  ^ 

i.  Conveyance  to  Wife.  A  policy  of  insurance  providing  that  it  shall  become 
void  if  the  property  insured  be  conveyed  without  the  consent  of  the  insurer  is 
avoided  if  the  conveyance  by  the  insured  is  to  his  wife.' 


been  given.     Tittemore  v.  Vermont  Mut.   F. 
Ins.  Co.,  20  Vt.  546. 

Consent  to  a  sale  and  mortgage  back  by 
the  insurer  will  operate  as  a  waiver  of  a  for- 
feiture provided  in  the  policy.  Sanders  v. 
Hillsborough  Ins.  Co.,  44  N.  H.  238. 

89.  Merchants'  Ins.  Co.  v.  Scott,  1  Tex. 
Unrep.  Cas.  534.     See  also  supra,  XIII,  F,  1. 

90.  California  State  Bank  v.  Hamburg- 
Bremen  Ins.  Co.,  71  Cal.  11,  11  Pac.  798; 
Bates  V.  Commercial  Ins.  Co.,  2  Cine.  Super. 
Ct.  195  [reversing  1  Cine.  Super.  Ct.  523]. 

Nor  will  a  reservation  of  a  right  of  occu- 
pancy for  life  avail  the  insured  in  an  action 
on  the  policy.  Farmers'  Ins.  Co.  v.  Archer, 
36  Ohio  St.  608. 

Nor  will  a  retention  of  a  lien  to  pay  an 
annuity  granted  as  the  consideration  of  the 
transfer  avail  the  insured.  Abbott  v.  Hamp- 
den Mut.  F.  Ins.  Co.,  30  Me.  414. 

91.  Arkansas  F.  Ins.  Co.  v.  Wilson,  67  Ark. 
553,  55  S.  W.  933,  77  Am.^  St.  Eep.  129,  48 
L.  R.  A.  510. 

92.  Phenix  Ins.  Co.  V.  Caldwell,  187  111. 
73,  58  N.  E.  314;  Trumbull  v.  Portage  County 
Mut.  Ins.  Co.,  12  Ohio  305. 

93.  PhenLx  Ins.  Co.  v.  Caldwell,  85  111.  App. 
104  [affirmed  in  187  111.  73,  58  N.  E.  314]; 
Washington  F.  Ins.  Co.  v.  Kelly,  32  Md.  421, 
3  Am.  Eep.  149;  Browning  v.  Home  Ins.  Co., 
71  N.  Y.  508,  27  Am.  Rep.  86;  Masters  v. 
Madison  County  Mut.  Ins.  Co.,  11  Barb. 
(N.  y.)   624. 

94.  Home  Ins.  Co.  v.  Bethel,  142  111.  537, 
32  N.  E.  510  [affirming  42  111.  App.  475]; 
Grrable  v.  German  Ins.  Co.,  32  Nebr.  645,  49 
N.  W.  713;  Browning  v.  Home  Ins.  Co.,  6 
Daly  (N.  Y.)  522. 

95.  Boston,  etc..  Ice  Co.  v.  Royal  Ins.  Co., 
12  Allen  (Mass.)  381,  90  Am.  Dec.  151. 
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96.  Pringle  v.  Des  Moines  Ins.  Co.,  107 
Iowa  742,  77  N.  W.  521. 

97.  Gibb  V.  Philadelphia  F.  Ins.  Co.,  5» 
Minn.  267,  61  N.  W.  137,  50  Am.  St.  Rep. 
405;  Ladd  v.  iEtna  Ins.  Co.,  70  Hun  (N.  Y.) 
490,  24  N.  y.  Suppl.  884;  Germond  v.  Home 
Ins.  Co.,  2  Hun  (N.  Y.)  540,  5  Thomps.  &  0. 
120.  See  Davidson  v.  Hawkeye  Ins.  Co.,  71 
Iowa  532,  32  N.  W.  514,  60  Am.  Rep.  818. 
See  also  infra,  XIII,  P,  2,  t. 

If  the  vendee  takes  possession  under  aa 
executory  contract  for  sale  there  is  a  "  charge 
of  possession "  within  the  meaning  of  the 
policy  forbidding  such  a  change.  Cottingham 
V.  Fireman's  Fund  Ins.  Co.,  10  Ky.  L.  Rep. 
727. 

98.  Masters  v.  Madison  County  Mut.  Ins. 
Co.,  11  Barb.  (N.  Y.)  624;  Shotwell  v.  Jef- 
ferson Ins.  Co.,  5  Bosw.  (N.  Y.)  247;  Home 
Mut.  Ins.  Co.  V.  Tomkies,  30  Tex.  Civ.  App. 
404,  71  S.  W.  812. 

99.  Georgia  Home  Ins.  Co.  v.  Hall,  94  Ga. 
630,  21  S.  E.  828;  Pringle  v.  Des  Moines  Ins. 
Co.,  107  Iowa  742,  77  N.  W.  521  [explaining 
Davidson  v.  Hawkeye  Ins.  Co.,  71  Iowa  532, 
32  N.  W.  514,  60  Am.  Rep.  818];  Erb  v. 
German-American  Ins.  Co.,  98  Iowa  606,  67 
N.  W.  583,  40  L.  R.  A.  845;  Kempton  v. 
State  Ins.  Co.,  62  Iowa  83,  17  N.  W.  194; 
Home  Mut.  Ins.  Co.  v.  Tomkies,  30  Tex.  Civ. 
App.  404,  71  8.  W.  812.  Contra,  Cottingham 
V.  Fireman's  Fund  Ins.  Co.,  90  Ky.  439,  14 
S.  W.  417,  12  Ky.  L.  Rep.  409,  9  L.  R.  A.  627 
[reversing  10  Ky.  L.  Rep.  727]  ;  Wm.  Skin- 
ner, etc..  Ship  Bidg.,  etc.,  Co.  v.  Houghton,  92 
Md.  68,  48  Atl.  85,  84  Am.  St.  Rep.  485. 

1.  Maine. —  Meleher  v.  Pennsylvania  Ins. 
Co.,  97  Me.  512,  55  Atl.  411. 

Massachusetts. —  Oakes  v.  Manufacturers* 
F.  &  M.  Ins.  Co.,  131  Mass.  164. 
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j.  Partition.  "When  a  policy  contains  a  prohibition  of  any  alienation,  or 
change  of  title  or  interest,  the  same  is  avoided  by  a  completed  partition 
proceeding.' 

k.  Premises  Becoming  Involved  in  Litigation.  A  condition  in  an  insurance 
policy  that  it  shall  become  void  if  the  title  or  possession  of  the  property  is  or 
shall  become  involved  in  litigation  is  not  against  public  policy.^  But  such  a 
condition  does  not  apply  to  litigation  involving  no  question  of  title  or  possession 
adverse  to  that  of  the  insured.*  If  the  policy  be  payable  to  a  mortgagee,  the 
commencement  of  foreclosure  proceedings  by  him  is  not  a  breach  of  the  condition 
in  question.' 

I.  Fopeelosure  of  Mortgage  —  (i)  Stipulations  as  to  "  Increase  of  Rise." 
In  the  absence  of  stipulations,  the  mere  commencement  of  foreclosure  proceed- 
ings is  not  in  itself  a  "  change  "  of  ownership  or  "  increase  of  hazard."  ^ 

(ii)  Stipulations  as  to  Change  op  Title.  Under  a  provision  that  the 
policy  shall  be  void  if  there  is  a  change  of  title  in  the  insured  premises  by  legal 
process  or  decree  the  commencement  of  foreclosure  proceedings  will  not  vitiate 
the  policy,  nor  will  anything  short  of  a  completed  sale  thereunder.''    But  a 


Michigan. —  Glaze  v.  Three  Rivera  Farmers' 
Mut.  F.  Ins.  Co.,  87  Mich.  349,  49  N.  W.  595. 

Minnesota. —  Langdon  v.  Minnesota  Farm- 
ers' Mut.  F.  Ins.  Assoc,  22  Minn.  193. 

Missouri. —  Cummins  v.  National  F.  Ina. 
Co.,  81  Mo.  App.  291. 

Nebraska. —  Home  F.  Ins.  Co.  v.  Collins, 
61  Nebr.  198,  85  N.  W.  54;  Farmers',  etc., 
Ins.  Co.  V.  Jensen,  56  Nebr.  284,  76  N.  W. 
577,  44  L.  R.  A.  861. 

New  Hampshire. —  Baldwin  v.  Phoenix  Ins. 
Co.,  60  N.  H.  164. 

New  York. —  Walton  v.  Agricultural  Ins. 
Co.,  116  N.  y.  317,  22  N.  E.  443,  5  L.  R.  A. 
■677. 

See  28  Cent.  Dig.  tit.  "Insurance,"  g  797. 

Extent  and  limits  of  rule. —  In  some  of  the 
cases  just  cited  the  transfer  was  indirect, 
being  through  the  instrumentality  of  an  in- 
termediate grantee.  This  is  an  additional 
reason  rather  than  the  opposite  why  the  pol- 
icy should  have  been  considered  forfeited. 
In  Kitterlin  v.  Milwaukee  Mechanics'  Mut. 
Ins.  Co.,  134  111.  647,  25  N.  E.  772,  10  L.  R.  A. 
220  [reversing  24  111.  App.  188],  it  was  held 
that  a  conveyance  by  the  husband  of  the 
homestead  to  his  wife,  by  a  deed  in  which 
she  did  not  join,  was  invalid  under  a  statute 
providing  that  "  no  conveyance  of  a  home- 
stead estate  shall  be  valid  imless  signed  and 
acknowledged  by  the  wife,"  and  hence  did 
not  vitiate  his  policy. 

2.  Maine. —  Barnes  v.  Union  Mut.  F.  Ins. 
Co.,  51  Me.  110,  81  Am.  Dec.  562. 

Missouri. —  Hollaway  v.  Dwelling  House 
Ins.  Co.,  121  Mo.  87,  25  S.  W.  850;  Trabue 
•».  Dwelling  House  Ins.  Co.,  121  Mo.  75,  25 
S.  W.  848,  42  Am.  St.  Rep.  523,  23  L.  R.  A. 
719. 

New  York. —  Terpenning  v.  Agricultural 
Ins.  Co.,  14  Hun  299. 

Pennsylvania. —  Dornblaser  v.  Sugar  Val- 
ley Mut.  F.  Ins.  Co.,  20  Pa.  Super.  Ct.  536. 

Texas. —  Hartford  F.  Ins.  Co.  v.  Ransom, 
<Civ.  App.  1901)  61  S.  W.  144. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  814. 

Until  the  sale  is  confirmed,  however,  the 


partition  is  incomplete.     Terpenning  v.  Ag- 
ricultural Ins.  Co.,  14  Hun   (N.  Y.)  299. 

A  setting  off  to  the  widow  of  the  property 
for  life  is  a  prohibited  change.  Trabue  v. 
Dwelling  House  Ins.  Co.,  121  Mo.  75,  25  S.  W. 
848,  42  Am.  St.  Rep.  523,  23  L.  R.  A.  719. 

3.  Small  V.  Westchester  F.  Ins.  Co.,  51  Fed. 
789. 

It  is  immaterial  that  the  litigation  Is 
wholly  without  insured's  fault.  Smith  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  106  Iowa  225,  76  N.  W. 
676. 

If  the  insured  is  required  only  to  give  no- 
tice of  any  legal  proceedings  he  has  a  reason- 
able time  in  which  to  do  so.  Michigan  State 
Ins.  Co.  V.  Lewis,  30  Mich.  41. 

4.  As  a  creditor's  bill.  Small  v.  Westchester 
F.  Ins.  Co.,  51  Fed.  789.  So  when  an  action 
of  forcible  entry  and  detainer  is  begun  to 
recover  possession,  the  occupant  refusing  to 
yield  peaceably  but  having  no  color  of  claim, 
the  policy  is  not  avoided.  Hall  v.  Niagara  F. 
Ins.  Co.,  93  Mich.  184,  53  N.  W.  727,  32  Am. 
St.  Rep.  497,  18  L.  R.  A.  135. 

The  clause  was  held  not  to  work  a  for- 
feiture of  a  policy  on  a  gin-house  situated 
on  the  same  tract  as  a  dwelling,  to  recover 
possession  of  which  latter. an  action  has  been 
brought,  the  policy  being  conditioned  to  be 
void  if  the  "  premises  "  become  involved  in 
litigation.  Western  Assur.  Co.  v.  Stoddard, 
88  Ala.  606,  7  So.  379. 

5.  Farmers'  F.  Ins.  Co.  v.  Baker,  94  Md. 
545,  51  Atl.  184;  Henton  v.  Farmers',  etc., 
Ins.  Co.,  1  Nebr.  (UnoflF.)  425,  95  N.  W.  670. 
See  also  infra,  XIII,  F,  2,  1. 

6.  Phenix  Ins.  Co.  v.  Union  Mut.  L.  Ins. 
Co.,  101  Ind.  392. 

7.  Kentucky. —  Springfield  F.  &  M.  Ins.  Co. 
V.  Phillips,  16  Ky.  L.  Rep.  352. 

Maryland. —  Hanover  F.  Ins.  Co.  v.  Brown, 
77  Md.  64,  25  Atl.  989,  27  Atl.  314,  39  Am. 
St.  Rep.  386. 

New  Jersey. —  Marts  v.  Cumberland  Mut. 
F.  Ins.  Co.,  44  N.  J.  L.  478. 

New  York. —  Haight  v.  Continental  Ins. 
Co.,  92  N.  Y.   51    [affirming  27  Hun   617]; 
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completed  foreclosure  sale  under  a  mortgage  on  tlie  insured  property  avoids  the 
policy  under  such  a  provision.* 

(hi)  Stipulations  as  to  Commencement  op  Rsocemdinos.  The  modern 
policy,  however,  provides  that  the  "commencement  of  proceedings  of  fore- 
closure "  shall  render  the  policy  void.'  The  standard  policy  requires  this  to  be 
with  the  knowledge  of  the  insured.^"  Under  this  provision  the  first  steps  in  a 
foreclosure  proceeding  when  taken  vitiate  the  policy,^^  and  a  discontinuance 
thereof  thereafter  does  not  avail  the  insurer.'^ 

(iv)  Stipulations  as  to  Notice  of  Sale.  The  provision  of  avoidance  of  the 
standard  policy  if  "  notice  be  given  of  sale  of  any  property  covered  by  this  policy 
by  virtue  of  any  mortgage  or  trust  deed "  has  reference  to  the  extrajudicial 
enforcement  of  a  mortgage  by  means  of  notice  and  sale.     The  clause  is  valid. ^^ 

(v)  Effect  OF  Making  Policy  Payable  TO  MoRTOAOEE.  If  the  insured 
has  recognized  the  rights  of  the  mortgagee  by  issuing  the  policy  to  him  upon  his 


McLaren  v.  Hartford  F.  Ins.  Co.,  1  Edm. 
Sel.  Cas.  210. 

Pennsylvania. —  Stainer  v.  Eoyal  Ins.  Co., 
6  Northam.  Co.  Eep.  362.  ' 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  815 
et  seq. 

Contra. —  Mclntlre  v.  Norwich  F.  Ins.  Co., 
102  Mass.  230,  3  Am.  Eep.  458. 

So  long  as  the  right  of  redemption  remains 
to  the  mortgagor  he  retains  an  insurable  in- 
terest, but  when  his  right  of  redemption  is 
lost,  his  insurable  interest  is  terminated  and 
the  policy  must  fail.  Essex  Sav.  Bank  v. 
Meriden  F.  Ins.  Co..  57  Conn.  335,  17  Atl. 
930,  18  Atl.  324,  4  L.  R.  A.  759;  Little  v. 
Eureka  Ins.  Co.,  5  Ohio  Dec.  (Reprint)  285, 
4  Am.  L.  Eec.  228.  See  also  infra,  XIII,  F, 
2,  n,  (I). 

Under  the  common-law  view  of  a  mortgage, 
however,  a  purchase  by  a  third  person  of 
the  equity  of  redemption,  who  also  obtains 
an  assignment  of  the  mortgage  and  of  the 
policy,  operates  as  a  foreclosure,  merging  the 
mortgage,  and  vitiates  the  policy.  Macomber 
V.  Cambridge  Mut.  F.  Ins.  Co.,  8  Cush. 
(Mass.)  133.  The  taking  possession  of  the 
property  by  the  mortgagee  under  such  a  the- 
ory of  a  mortgage,  if  provided  against,  will 
vitiate  the  policy.  Jacobs  v.  Eagle  Mut.  F. 
Ins.  Co.,  7  Allen  (Mass.)   132. 

8.  Bishop  V.  Clay  F.  &  M.  Ins.  Co.,  45 
Conn.  430;  Commercial  Union  Assur.  Co.  v. 
Scammon,  102  111.  46  [reversing  6  111.  App. 
551];  Brunswick  Sav.  -Inst.  v.  Commercial 
Union  Ins.  Co.,  68  Me.  313,  28  Ain.  Dee.  56. 

On  a  foreclosure  by  advertisement,  the 
time  of  redemption  not  having  expired,  no 
forfeiture  is  worked.  Loy  v.  Home  Ins.  Co., 
24  Minn.  315,  31  Am.  Eep.  346. 

Without  such  a  provision  a  completed  sale 
under  foreclosure  would  avoid  the  policy. 
Mt.  Vernon  Mfg.  Co.  v.  Summit  County  Mut. 
F.  Ins.  Co.,  10  Ohio  St.  347. 

9.  See  cases  cited  infra,  this  note. 

An  action  is  not  commenced  until  a  sum- 
mons is  served.  Sharp  v.  Scottish  Union, 
etc.,  Ins.  Co.,  136  Cal.  542,  69  Pae.  253,  615 ; 
Norris  v.  Hartford  F.  Ins.  Co..  55  S.  C.  450, 
33  S.  E.  566,  74  Am.  St.  Rep.  765. 

Meaning  of  the  term  "commencement"  of 
foreclosure  proceedings  see  Stenzel  v.  Penn- 

[XIII,  F,  2.  1.  (II)] 


sylvania  F.  Ins.  Co.,  110  La.  1019,  35  So.  271, 
98  Am.  St.  Eep.  481;  Collins  v.  London  As- 
sur. Corp.,  165  Pa.  St.  298,  30  Atl.  924; 
Weiss  V.  American  F.  Ins.  Co.,  148  Pa.  St. 
349,  23  Atl.  991. 

Such  provisions  have  reference  to  the  fu- 
ture, and  hence  the  fact  that  a  foreclosure 
has  been  begun  when  the  policy  is  issued 
does  not  effect  a  forfeiture  in  the  absence  of 
fraud.  Orient  Ins.  Co.  v.  Burrus,  63  S.  W. 
453,  23  Ky.  L.  Eep.  656. 

The  foreclosure  of  a  statutory  builder's 
lien  is  not  within  the  meaning  of  the  term 
as  here  used.  Speagle  v.  Dwelling  House  Ins. 
Co.,  97  Ky.  646,  31  S.  W.  282,  17  Ky.  L.  Eep. 
610. 

10.  North  British,  etc.,  Ins.  Co.  v.  Free- 
man, (Tex.  Civ.  App.  1896)  33  S.  W.  1091. 

This  does  not  mean  that  the  insured  must 
have  such  knowledge  at  the  time  of  the  com- 
mencement of  the  proceedings.  It  is  enough 
if  he  has  notice  before  the  loss.  Schroeder  v. 
Imperial  Ins.  Co.,  132  Cal.  18,  63  Pac.  1074, 
84  Am.  St.  Eep.  17;  Norris  v.  Hartford  F. 
Ins.  Co.,  55  S.  C.  450,  33  S.  E.  566,  74  Am. 
St.  Eep.  765;  Delaware  Ins.  Co.  v.  Greer, 
120  Fed.  916,  57  C.  C.  A.  188,  61  L.  E.  A. 
137. 

11.  Quinlan  v.  Providence  Washington  Ins. 
Co.,  133  N.  Y.  356,  31  N.  E.  31,  28  Am.  St. 
Eep.  645  [affirming  15  N.  Y.  Suppl.  317]; 
Hayes  v.  U.  S.  Fire  Ins.  Co.,  132  N.  C.  702, 
44  S.  E.  404;  Norris  v.  Hartford  F.  Ins.  Co., 
55  S.  C.  450,  33  S.  E.  566,  74  Am.  St.  Eep. 
765;  Findlay  v.  Union  Mut.  F.  Ins.  Co.,  74 
Vt.  211.  52  Atl.  429,  93  Am.  St.  Eep.  885. 

13.  Springfield  Steam  Laundry  Co.  v.  Trad- 
ers' Ins.  Co.,  151  Mo.  90,  52  S.  W.  238,  74 
Am.  St.  Eep.  521. 

In  an  early  Ohio  case,  where  the  condition 
related  only  to  a  "  sale,"  it  was  held,  how- 
ever, that  when  the  foreclosure  sale  had  been 
set  aside  by  consent  of  the  parties  no  for- 
feiture occurred.  Mt.  Vernon  Mfg.  Co.  v. 
Summit  County  Mut.  F.  Ins.  Co.,  10  Ohio  St. 
347. 

13.  Stenzel  v.  Pennsylvania  F.  Ins.  Co., 
110  La.  1019,  35  So.  271,  .98  Am.  St.  Eep. 
481;  Merchants'  Ins.  Co.  v.  Brown,  77  Md. 
79,  25  Atl.  992 ;  Hayes  v.  U.  S.  Fire  Ins.  Co., 
132  N.  C.  702,  44  S.  E.  404;  Medley  v.  Ger- 
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interest,  or  by  agreeing  to  pay  him  the  proceeds  of  the  policy,  in  the  nature  of 
things,  the  printed  provisions  of  the  policy  with  reference  to  foreclosure  proceed- 
ings cease  to  have  full  applicability.''*  Usually  the  mortgagee  takes  subject  to 
the  rights  of  the  mortgagor  and  a  conveyance  by  the  latter  should  therefore 
defeat  the  former's  right  to  recover,^'  but  in  case  the  policy  provides  otherwise, 
or  if  the  mortgagee  be  the  real  party  insured,  the  mortgagee  and  his  assigns ''  are 
protected." 

m.  Levy  of  Execution  or  Attachment.  A  provision  that  the  policy  shall 
become  void  if  the  property  insured.be  levied  on  or  taken  into  possession  or  cus- 
tody by  attachment  is  valid.^'  However,  in  the  case  of  realty  the  law  technically 
recognizes  no  such  thing  as  a  "  levy,"  for  any  judgment  operates  as  a  lien,  so  tliat, 
construing  the  policy  against  the  insurer,  the  conclusion  is  reached  that  such 


man  Alliance  Ins.   Co..  55   W.  Va.   342,  47 
S.  E.  101. 

Ignorance  of  such  a  condition  is  no  excuse 
for  its  violation.  Pearson  v.  German  Ins. 
Co.,  73  Mo.  App.  480. 

This  provision  is  inoperative  in  Louisiana, 
as  that  mode  of  enforcing  mortgages  is  not 
known  to  the  civil  law.  Stenzel  i>.  Pennsyl- 
vania F.  Ins.  Co.,  110  La.  1019,  35  So.  271, 
98  Am.  St.  Rep.  481. 

In  the  absence  of  an  explicit  provision  to 
that  effect,  such  an  enforcement  of  a  mort- 
gage does  not  terminate  a  policy  to  be  void 
"  if  a  change  be  made  in  the  title,"  if  the 
sale  must  by  statute  be  approved  by  the 
court.  Hanover  F.  Ins.  Co.  v.  Brown,  77 
Md.  64,  25  Atl.  989,  27  Atl.  314,  39  Am.  St. 
Rep.  386. 

14.  Hence  a  change  of  interest  by  fore- 
closure whereby  the  interest  of  the  mortgagee 
is  increased  will  not  release  the  insurer  from 
liability. 

Kansas. —  Dodge  v.  Hamburg-Bremen  F. 
Ins.  Co.,  4  Kan.  App.  415,  46  Pac.  25. 

Massachusetts. —  Smith  v.  Union  Ins.  Co., 
120  Mass.  90. 

Michigan. —  Butz  v.  Ohio  Farmers'  Ins. 
Co.,  76  Mich.  263,  42  N.  W.  1119,  15  Am.  St. 
Eep.  316. 

Minnesota. —  Pioneer  Sav.,  etc.,  Co.  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  68  Minn.  170,  70  N.  W. 
979;  Washburn  Mill  Co.  v.  Philadelphia  Fire 
Assoc,  60  Minn.  68,  61  N.  W.  828,  51  Am.  St. 
Eep.  500. 

Nebraska. —  Farmers',  etc.,  Ins.  Co.  v. 
Newman,  58  Nebr.  504,  78  N.  W.  933;  Bill- 
ings V.  German  Ins.  Co.,  34  Nebr.  502,  52 
N.  W.  397 ;  Henton  v.  Farmers',  etc.,  Ins.  Co., 
1  Nebr.  (Unoflf.)  425,  95  N.  W.  670. 

New  Hampshire. —  Bragg  v.  New  England 
Mut.  F.  Ins.  Co.,  25  N.  H.  289. 

New  Jersey. —  Kane  v.  Hibernia  Mut.  F. 
Ins.  Co.,  38  N.  J.  L.  441,  20  Am.  Eep.  409. 

New  York. —  Chamberlain  v.  Insurance  Co. 
of  North  America,  51  Hun  636,  3  N.  Y.  Suppl. 
701. 

Wisconsin. —  Miner  v.  Phoenix  Ins.  Co.,  27 
Wis.  693,  9  Am.  Eep.  479. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  817. 

Contra. —  Springfield  Steam  Laundry  Co.  v. 
Traders'  Ins.  Co.,  66  Mo.  App.  199.  See  also 
McKinney  v.  Western  Assur.  Co.,  97  Ky. 
474,  30  S.  W.  1004,  17  Ky.  L.  Eep.  325; 
Eageman  v.  Allemania  F.  Ins.  Co.,  38  Leg. 


Int.  (Pa.)  375,  where  the  policy  was  not 
originally  issued  to  the  mortgagee,  but  only, 
the  proceeds  indorsed  as  payable  to  him. 
And  compare  Bellevue  Eoller  Mill  Co.  v. 
London,  etc.,  F.  Ins.  Co.,  4  Ida.  307,  39  Pac. 
196 ;  Phenix  Ins.  Co.  v.  Union  Mut.  L.  Ins.  Co., 
101  Ind.  392;  Ethington  v.  Dwelling  House 
Ins.  Co.,  55  Mo.  App.  129. 

When  the  foreclosure  proceedings  are  be- 
gun before  the  issuance  of  the  policy  and  the 
loss  occurs  after  foreclosure  sale,  the  insur- 
ance being  for  the  benefit  of  the  mortgagee, 
the  insurer  cannot  object  to  the  change  of 
title.  German  Ins.  Co.  v.  Churchill, -26  111. 
App.  206. 

A  policy  taken  out  by  a  trustee  is  not 
avoided  by  a  conveyance  to  the  cestui  que 
trust.  Ehode  Island  Underwriters'  Assoc,  v. 
Monarch,  98  Ky.  305,  32  S.  W.  959,  17  Ky.  L. 
Eep.  876. 

A  conveyance  by  the  mortgagor  to  the 
mortgagee  by  quitclaim  with  an  unrecorded 
bond  for  reconveyance  upon  payment  of  the 
amount  due  has  been  held  to  violate  the 
terms  of  a  policy  providing  against  change 
of  title.  Foote  v.  Hartford  F.  Ins.  Co..  119 
Mass.  259. 

15.  See  supra,  XIII,  A,  7,  b. 

16.  Breeyear  v.  Eockingham  Farmers'  Mut. 
F.  Ins.  Co.,  71  N.  H.  445,  52  Atl.  860. 

17.  Boyd  V.  Thuringia  Ins.  Co.,  25  Wash. 
447,  65  Pac.  785,  55  L.  E.  A.  165. 

Insurer's  right  to  subrogation  see  Insurance 
Co.  of  North  America  v.  Martin,  157  Ind. 
209,  51  N.  E.  361;  and  infra,  XX,  F,  2. 

18.  Dover  Glass  Works  Co.  v.  American  F. 
Ins.  Co.,  1  Marv.  (Del.)  32,  29  Atl.  1039,  65  Am. 
St.  Eep.  264;  Pennsylvania  Ins.  Co.  v.  Gotts- 
man,  48  Pa.  St.  151 ;  Carey  v.  German  Ameri- 
can Ins.  Co.,  84  Wis.  80,  54  N.  W.  18,  36  Am. 
St:  Eep.  907,  20  L.  E.  A.  267;  Burr  v.  Ger- 
man Ins.  Co.,  84  Wis.  76,  54  N.  W.  22,  36 
Am.  St.  Eep.  905. 

That  the  proceeding  is  entirely  without  the 
insured's  fault  is  immaterial.  Carey  v.  Ger- 
man American  Ins.  Co.,  84  Wis.  80,  54  N.  W. 
18,  36  Am.  St.  Eep.  907,  20  L.  E.  A. 
267. 

The  Canadian  decisions  are  conflicting.  In 
May  V.  Standard  F.  Ins.  Co.,  30  U.  C.  C.  P. 
51,  the  provision  was  spoken  of  as  just  and 
reasonable.  In  Sands  v.  Standard  Ins.  Co., 
27  Grant  Ch.  (U.  C.)  167,  26  Grant  Ch. 
(U.  C.)  113,  the  converse  was  stated. 
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terms,  except  "  attachment,"  are  inapplicable  to  a  proceeding  to  enforce  a  judg- 
ment upon  real  estate.^'  The  insurer  retains  an  insurable  interest  until  a  com- 
pleted sale  on  execution,'"  and  this  is  true  also  in  the  case  of  an  attachment.'^  In 
the  absence  of  such  a  provision  the  insurer  cannot  defend  in  an  action  on  a  policy 
insuring  personalty  upon  the  ground  that  the  title  or  interest  has  been  changed  by 
levy  or  that  there  has  been  an  alienation,  provisions  only  against  such  latter  acts 
being  found  in  the  policy;''  nor  is  a  levy  a  breach  of  a  covenant  forbidding  a 
change  of  "  possession,"  so  long  as  the  change  is  only  constructive  and  not  actual." 
n.  Judicial  Sale  —  (i)  Legal  Sale.  While  a  completed  judicial  sale  trans- 
fers title  and  so  amounts  to  an  "  alienation,  sale,  or  transfer,"  a  policy  is  barred 
thereby  even  without  conditions  against  such  acts,  for  the  insurable  interest  is 
terminated.  Under  an  express  condition  against  sale,  etc.,  the  result  must  be  the 
■  '*     But  this  result  can  only  be  reached  when  the  sale  is  finally  completed. 


same." 


If  any  step  remains  to  be  taken,  or  if  the  period  of  redemption  has  not  expired, 
the  insured  is  not  barred.'^ 

(ii)  Illegal  Sale.  It  has  been  held  that  the  sale  must  have  been  valid  to 
effect  a  forfeiture  under  a  clause  forbidding  alienation  and  that  an  illegal  sale 
does  not  affect  the  right  of  the  insured.'^     But  if  there  was  merely  an  irregularity 


19.  Massachusetts. —  Clark  v.  New  England 
Mut.  F.  Ins.  Co.,  6  Cush.  342,  53  Am.  Eep.  44. 

New  York. —  Colt  v.  Phoenix  F.  Ins.  Co.,  54 
N.  Y.  595;  Caraher  v.  Royal  Ins.  Co.,  63 
Hun  82,  17  N.  Y.  Suppl.  858. 

Pennsylvania. —  Manufacturers',  etc.,  Ins. 
Co.  V.  O'Maley,  82  Pa.  St.  400,  22  Am.  Rep. 
769. 

Tennessee. —  Pennebaker  v.  Tomlinson,  1 
Tenn.  Ch.  598. 

Wisconsin. —  Hammel  v.  Queen's  Ins.  Co., 
54  Wis.  72,  11  N.  W.  349,  41  Am.  Rep.  1; 
Shafer  v.  Phronix  Ins.  Co.,  53  Wis.  361,  10 
N.  W.  381. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  812. 

20.  Clark  v.  New  England  Mut.  F.  Ins.  Co., 
6  Cush.  (Mass.)  342,  53  Am.  Rep.  44.  And 
Bee  supra,  II,  C,  2,  b,   (ni). 

21.  Tefft  V.  Providence  Washington  Ins. 
Co.,  19  R.  I.  185,  32  Atl.  914,  61  Am.  St.  Rep. 
761. 

2?.  Keith  v.  Globe  Ins.  Co.,  52  111.  518,  4 
Am.  Rep.  634;  Phoenix  Ins.  Co.  v.  Lawrence, 
4  Mete.  (Ky.)  9,  81  Am.  Dec.  521;  Rice  v. 
Tower,  1  Gray  (Mass.)  426;  Walradt  v. 
Phoenix  Ins.  Co.,  136  N.  Y.  375,  32  N.  E. 
1063,  32  Am.  St.  Rep.  752  [afftrming  64  Hun 
129,  19  N.  Y.  Suppl.  293]. 

23.  Kentucky. —  Springfield  F.  &  M.  Ins. 
Co.  V.  Phillips,  16  Ky.  L.  Rep.  352. 

Massachusetts. —  Rice  v.  Tower,  1  Gray 
426. 

Pennsylvania. —  Smith  v.  Farmers',  etc., 
Mut.  F.  Ins.  Co.,  89  Pa.  St.  287;  Common- 
wealth Ins.  Co.  V.  Berger,  42  Pa.  St.  285,  82 
Am.  Dee.  504. 

Tennessee. —  Herman  v.  Katz,  101  Tenn. 
118,  47  S.  W.  86,  41  L.  R.  A.  700. 

Canada. —  May  v.  Standard  F.  Ins.  Co.,  5 
Ont.  App.  605. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  812. 

Contra. —  Carey  v.  German  American  Ins. 
Co.,  84  Wis.  80,  54  N.  W.  18,  36  Am.  St.  Rep. 
907,  20  L.  R.  A.  267. 

When  the  writ  was  improperly  issued  it  is 
said  that  a  forfeiture  is  not  effected.  Miami 
Valley  Ins.  Co.  v.  Stanhope,  6  Ohio  Dec.  (Re- 
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print)  983,  9  Am.  L.  Rec.  378;  Mills  v.  In- 
surance Co.,  5  Phlla.  (Pa.)  28;  Runkle  v. 
Citizens'  Ins.  Co.,  6  Fed.  143.  But  this  re- 
sult seems  improper  if  the  possession  was 
actually  changed  thereunder,  for  what  is 
sought  to  be  prevented  is  the  change  of  risk 
incident  to  the  transfer  of  possession.  Carey 
1).  German  American  Ins.  Co.,  84  Wis.  80,  54 
N.  W.  18,  36  Am.  St.  Rep.  907,  20  L.  R.  A. 
267.  Contra,  Philadelphia  F.,  etc..  Ins.  Co.  V. 
Mills,  44  Pa.  St.  241,  84  Am.  Dec.  437. 

24.  Campbell  v.  Hamilton  Mut.  Ins.  Co.,  51 
Me.  69. 

If  the  policy  requires  notice  of  such  pro- 
ceedings, a  notice  that  execution  has  been  is- 
sued is  enough  without  a  notification  of  each 
successive  step  in  the  process  of  sale.  Ulysses 
Elgin  Butter  Co.  v.  Home  Ins.  Co.,  20  Pa. 
Super.  Ct.  320. 

The  standard  policy  does  not  contain  any 
special  provision  upon  this  point. 

25.  Lodge  v.  Capital  Ins.  Co.,  91  Iowa  103, 
58  N.  W.  1089;  Wood  v.  American  F.  Ins. 
Co.,  149  N.  Y.  382,  44  N.  E.  80,  52  Am.  St. 
Rep.  733  [affirming  78  Hun  109,  29  N.  Y. 
Suppl.  250] ;  Chamberlain  v.  Insurance  Co. 
of  North  America,  3  N.  Y;  Suppl.  701;  Col- 
lins V.  London  Assur.  Corp.,  165  Pa.  St.  298, 
30  Atl.  924;  Farmers'  Mut.  Ins.  Co.  v.  Gray- 
bill,  74  Pa.  St.  17;  Hammel  v.  Queen's  Ins. 
Co.,  54  Wis.  72,  11  N.  W.  349,  41  Am.  Rep.  1. 

26.  Commercial  Union  Assur.  Co.  v.  Scam- 
mon,  144  111.  506,  32  N.  E.  916;  Niagara  F. 
Ins.  Co.  V.  Scammon,  144  111.  490,  28  N.  W. 
919,  32  N.  E.  914,  19  L.  R.  A.  114;  Richland 
County  Mut.  Ins.  Co.  v.  Sampson,  38  Ohio 
St.  672;  Georgia  Home  Ins.  Co.  v.  Kinnier, 
28  Gratt.  (Va.)  88.  But  it  was  held  in  Tier- 
ney  v.  Phoenix  Ins.  Co.,  4  N.  D.  565,  62  N.  W. 
642,  36  L.  R.  A.  760,  that  a  subsequent  de- 
cree setting  aside  a  decree  of  foreclosure  as 
invalid,  the  insurer  not  being  a  party  thereto, 
was  inadmissible. 

It  is  immaterial  that  the  decree  setting  the 
same  aside  has  not  been  rendered  prior  to 
the  loss.  Scammon  v.  Commercial  Union  Ins. 
Co.,  20  111.  App.  500. 
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not  afEecting  the  validity  of  the  proceedings,  title  is  passed  by  the  sale  and  hence 
the  policy  stands  forfeited.^ 

0.  Assignment  For  Creditors,  Bankruptcy,  or  Receivership.  A  general  assign- 
ment for  the  beneUt  of  creditors  avoids  a  policy  conditioned  against  a  sale,  aliena- 
tion, or  transfer  of  title.^  The  same  rule  obtains  in  case  of  voluntary  bankruptcy 
when  the  insured  transfers  his  property  to  an  assignee  or  trustee  in  bankruptcy.'*' 
Likewise  an  assignment  and  adjudication  in  involuntary  bankruptcy  vitiates  the 
policy.^  The  appointment  of  a  receiver  does  not  affect  a  breach  of  a  condition 
against  alienation  or  change  of  title  or  interest.^'  Nor  does  mere  change  in  the 
personnel  of  receivers  avoid  the  policy.^^ 

p.  Acquisition  of  Additional  Interest.  A  change  of  title  whereby  the  contin- 
gent interest  of  the  insured  becomes  absolute  does  not  defeat  the  insurance,^  nor 
does  the  getting  in  of  the  legal  title  by  the  insured  owner  of  the  equitable  inter- 
«8t.^  This  is  true  as  to  an  insured  mortgagee  under  the  lien  theory  of  a  mort- 
gage.^ So  also  under  the  legal  theory  of  a  mortgage,  the  acquisition  by  an 
insured  mortgagee  of  the  mortgagor's  outstanding  equity  does  not  affect  the 
policy.^ 

q.  Transfers  Between  Owners.  A  prohibition  against  sale,  alienation,  or  trans- 
fer of  title  is  not  broken  by  such  a  transaction  between  joint  or  common  owners 


■     27.  McKissick  v.  Mill  Owners  Mut.  F.  Ins. 
Co.,  50  Iowa  116. 

A  setting  aside  of  the  sale  by  mutual  con- 
4Sent  will  not  restore  the  life  of  the  policy 
once  its  terms  become  void.  Mt.  Vernon  Mfg. 
Co.  V.  Summit  County  Mut.  F.  Ins.  Co.,  10 
■Ohio  St.  347.  And  compare  Bemis  v.  Harbor- 
creek  Mut.  F.  Ins.  Co.,  200  Pa.  St.  340,  49 
Atl.  769;  Tittemore  v.  Vermont  Mut.  F.  Ins. 
Co.,  20  Vt.  546. 

If  the  policy  provides  only  for  a  suspension, 
the  reacquisition  of  title  may  have  the  effect 
of  reviving  the  policy.  Compare  Power  v. 
Ocean  Ins.  Co.,  19  La.  28,  36  Am.  Dec.  665. 

28.  Orr  v.  Hanover  F.  Ins.  Co.,  158  111. 
149,  41  N.  E.  854,  49  Am.  St.  Eep.  146  [af- 
firming 56  111.  App.  621] ;  Dadmun  Mfg.  Co. 
V.  Worcester  Mut.  F.  Ins.  Co.,  11  Mete. 
(Mass.)  429;  Ohio  Farmers'  Ins.  Co.  v. 
Waters,  65  Ohio  St.  157,  61  N.  E.  711; 
Little  V.  Eureka  Ins.  Co.,  5  Ohio  Dec.  (Re- 
print) 285j  4  Am.  L.  Rec.  228;  Guenzburger 
V.  Home  Ins.  Co.,  4  Ohio  S.  &  C.  PI.  Dec. 
220,  3  Ohio  N.  P.  140;  Milwaukee  Trust  Co. 
V.  Lancashire  Ins.  Co.,  95  Wis.  192,  70  N.  W. 
81. 

Extent  and  limits  of  rule. —  The  result  is 
the  same,  although  the  transfer  has  been 
made  by  the  wife  of  the  assignor  holding 
title  as  collateral  security,  even  though  she 
retains  an  insurable  interest  as  a  creditor 
after  the  transfer.  Brown  v.  New  England 
Cotton,  etc.,  Manufacturers'  Mut.  Ins.  Co., 
156  Mass.  587,  31  N.  E.  691.  And  the  fact 
that  it  was  in  fraud  of  creditors  by  reason 
of  preferences  cannot  be  set  up  by  the  in- 
sured. Dadmun  Mfg.  Co.  v.  Worcester  Mut. 
F.  Ins.  Co.,  11  Mete.  (Mass.)  429;  Milwaukee 
Trust  Co.  V.  Lancashire  Ins.  Co.,  95  Wis.  192, 
70  N.  W.  81.  It  was  held  in  Phoenix  Ins.  Co. 
V.  Lawrence,  4  Mete.  (Ky.)  9,  81  Am.  Dee. 
521,  that  a,  deed  by  insured  conveying  goods 
to  assignees  in  trust  to  pay  creditors  did  not 
render  the  policy  void  when  the  insured  re- 
tained the  actual  possession. 
[48] 


29.  Adams  v.  Rockingham  Mut.  F.  Ins.  Co., 
29  Me.  292;  Young  v.  Eagle  F.  Ins.  Co.,  14 
Gray  (Mass.)   150,  74  Am.  Dee.  673. 

An  assignment  in  bankruptcy  of  mortgaged 
insured  personalty  by  the  mortgagor  does 
not  vitiate  the  insurance,  as  the  mortgagee 
has  the  title  and  the  mortgagor's  act  is  in- 
effectual. Appelton  Iron  Co.  v.  British 
America  Assur.  Co.,  46  Wis.  23,  1  N.  W.  9,  50 
N.  W.  1100. 

30.  Perry  i:.  Lorillard  F.  Ins.  Co.,  61  N.  Y. 
214,  19  Am.  Rep.  272  [affirming  6  Lans.  201]. 

But  a  mere  adjudication  of  bankruptcy, 
there  being  no  transfer  of  the  property,  will 
not  have  such  an  effect.  Fuller  v.  New  York 
F.  Ins.  Co.,  184  Mass.  12,  67  N.  E.  879. 

31.  Lancashire  Ins.  Co.  v.  Boardman,  58 
Kan.  339,  49  Pac.  92,  62  Am.  St.  Rep.  621; 
Keeney  ;;.  Home  Ins.  Co.,  71  N.  Y.  396,  27 
Am.  Rep.  60;  Thompson  v.  Phenix  Ins.  Co., 
136  U.  S.  287,  10  S.  Ct.  1019,  34  L.  ed.  408. 
See  also  Small  v.  Westchester  F.  Ins.  Co.,  51 
Fed.  789,  where  the  decree  appointing  a  re- 
ceiver was  held  not  to  have  such  relation 
backward  as  to  vest  him  with  the  title  prior 
to  the  date  of  the  loss. 

32.  Georgia  Home  Ins.  Co.  v.  Bartlett,  91 
Va.  305,  21  S.  E.  476,  50  Am.  St.  Rep.  832; 
Thompson  v.  Pher.ix  Ins.  Co.,  136  U.  S.  287, 
10  S.  Ct.  1019,  34  L.  ed.  408.  So  when  the 
property  is  insured  by  the  receiver  as  such. 
Liverpool,  etc.,  Ins.  Co.  v.  McNeill,  89  Fed. 
131    32  C    C   A    173 

33.  Wich  V.  Equitable  F.  &  M.  Ins.  Co.,  2 
Colo.  App.  484,  31  Pac.  389;  Continental  Ins. 
Co.  V.  Ward,  50  Kan.  346,  31  Pac.  1079. 

34.  Michigan  F.  &  M.  Ins.  Co.  v.  Wich,  8 
Colo.  App.  409,  46  Pac.  687. 

35.  Esch  V.  Home  Ins.  Co.,  78  Iowa  334,  43 
N.  W.  229,  16  Am.  St.  Rep.  443;  Bailey  v. 
American  Cent.  Ins.  Co.,  13  Fed.  250,  4  Mc- 
Crary  221.     See  also  supra,  XIII,  F,  2,  1. 

36.  Heaton   v.   Manhattan   F.   Ins.    Co.,    7 

E.  I.  502.     But  compare  Foote  v.  Hartford 

F.  Ins.  Co.,  119  Mass.  259. 
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who  are  jointly  insured,  because  what  is  contemplated  is  a  transfer  of  the  entire-- 
interest  to  one  not  previously  interested  or  insured.*' 

r.  Partnership  Transactions  —  (i)  Formation  of  Pabtnersbjp.  Whether- 
a  policy  on  goods  owned  by  an  individual  is  forfeited  under  a  clause  respecting 
alienation,  by  his  taking  in  a  partner,  is  a  mooted  question.  It  has  been  asserted 
that,  whatever  the  result  when  both  members  are  insured  and  a  transfer  is  made-  • 
between  coowners,  the  introduction  of  a  previously  uninsured  person  into  the  risk 
is  a  hazard  which  should  not  be  put  on  the  insurer  and  is  what  is  intended  to  b& 
covered  by  the  prohibition.  This  view  rests  also  in  a  measure  on  the  proposition 
that  the  insured  by  taking  a  partner  ceases  to  be  sole  owner.^  On  the  other 
hand  it  is  claimed  that  the  insured  does  retain  an  insurable  interest  and  the  policy 
is  intended  to  prevent  only  a  transfer  passing  entire  title.^^  The  admission  of  a. 
new  member  into  an  already  insured  partnership  would  seem  to  rest  on  the  same 
considerations.** 

(ii)  Transaction  Between  Insured  Copartners.  According  to  the 
weight  of  authority,  where  an  insurance  policy  is  issued  to  a  partnership,  a  trans- 
fer by  one  partner  to  the  others  of  all  his  interest  in  the  partnership  property 
will  not  vitiate  the  insurance,  notwithstanding  a  condition  that  tlie  policy  should 
become  void  if  the  property  should  be  sold  or  conveyed,  or  the  interest  of  the- 
parties  therein'  changed.^"-    It  cannot  be  said  as  a  matter  of  law  that  the  transfer- 


37.  Lockwood  v.  Middlesex  Mut.  Asaur, 
Co.,  47  Conn.  553;  German  Mut.  F.  Ins.  Co. 
V.  Fox,  (Nebr.  1903)  96  N.  W.  652;  Hoffman 
V.  Mtjia.  F.  Ins.  Co.,  32  N.  Y.  405,  88  Am.  Dee. 
337  [afflrming  1  Rob.  501]  ;  Hyatt  v.  Wait, 
37  Barb.  (N.  Y.)  29;  Tillou  v.  Kingston  Mut. 
Ins.  Co.,  7  Barb.  (N.  Y.)  570;  Royal  Ins.  Co. 
V.  Sockman,  15  Ohio  Cir.  Ct.  105,  8  Ohio  Cir. 
Dec.  404.  Contra,  Buckley  v.  Garrett,  47  Pa. 
St.  204. 

38.  Germania  F.  Ins.  Co.  v.  Home  Ins.  Co., 
144  N.  Y.  195,  39  N.  E.  77,  43  Am.  St.  Rep. 
749,  26  L.  R.  A.  591  [affirming  4  Misc.  443, 
24  N.  Y.  Suppl.  357].  The  question  does  not 
seem,  to  depend  on  whether  the  goods  are 
actually  received  and  used  as  firm  property, 
as  the  partnership  agreement  transfers  the 
title  to  the  firm.  Malley  v.  Atlantic  F.  &  M. 
Ins.  Co.,  51  Conn.  222.  A  transfer  of  prop- 
erty insured  by  an  individual  to  a  firm  in 
-which  he  is  a  silent  partner  avoids  the  policy. 
Royal  Ins.  Co.  v.  Martin,  192  U.  S.  149,  24 
S.  Ct.  247,  48  L.  ed.  385. 

39.  Cowan  v.  Iowa  State  Ins.  Co.,  40  Iowa 
551,  20  Am.  Rep.  583;  Blackwell  v.  Miami 
Valley  Ins.  Co.,  48  Ohio  St.  533,  29  N.  E. 
278,  29  Am.  St.  Rep.  574,  14  L.  R.  A.  431 
[reversing  19  Cine.  L.  Bui.  87].  It  would 
seem  that  such  a  transaction  is  covered  by 
a  prohibition  against  any  change  in  "  title  or 
interest." 

40.  Card  v.  Phcenix  Ins.  Co.,  4  Mo.  App. 
424.  The  result  of  forfeiture  is  certainly 
not  reached  prior  to  actual  admission  of  the 
new  member  into  the  firm.  London  Assur. 
Corp.  V.  Drennen,  116  U.  S.  461,  6  S.  Ct. 
442,  29  L.  ed.  688.  Compare  Firemen's  Ins. 
Co.  V.  Floss,  67  Md.  403,  10  Atl.  139,  1  Am. 
St.  Rep.  398,  in  a  case  arising  upon  a  re- 
newal of  the  policy. 

There  is  no  forfeiture  unless  the  person 
1)ecomes  a  true  partner;  thus  the  policy  is 
not  avoided  if  a  third  person  be  admitted  only 
to  a  share  of  the  profits  as  compensation  for 
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services  and  not  as  a  partner.     Hanover  F. 
Ins.  Co.  V.  Lewis,  28  Fla.  209,  10  So.  297. 

Like-wise  the  death  of  an  insured  partner 
and  the  consequent  change  of  title  to  his 
heirs,  the  business  being  conducted  for  six 
months  as  formerly  when  the  fire  occurred,, 
has  been  held  not  to  avoid  a  policy.  Vir- 
ginia F.  &  M.  Ins.  Co.  V.  Thomas,  90  Va. 
658,  19  S.  E.  454. 

41.  Alabama. —  Burnett  v.  Eufaula  Home 
Ins.  Co.,  46  Ala.  11,  7  Am.  Rep.  581. 

Colorado. —  Sun  Fire  Office  v.  Wich,  6  Colo.. 
App.  103,  39  Pac.  587. 

Cormectieut. —  Lockwood  v.  Middlesex  Mut.. 
Assur.  Co.,  47  Conn.  553. 

Louisiana. —  Dermani  v.  Home  Mut.  Ins.. 
Co.,  26  La.  Ann.  69,  21  Am.  Rep.  544. 

Massachusetts. —  Powers  v.  Guardian  P.,. 
etc.,  Ins.  Co.,  136  Mass.  108,  49  Am.  Rep.  20. 

Mississippi. —  New  Orleans  Ins.  Assoc,  v.. 
Holberg,  64  Miss.  51,  8  So.  175. 

Nebraska. —  Phenix  Ins.  Co.  v.  Holoombe,. 
57  Nebr.  622,  78  N.  W.  300,  73  Am.  St.  Rep.. 
532. 

Wew  BampsMre. —  Pierce  v.  Nashua  F.  Ins.. 
Co.,  50  N.  H.  297,  9  Am.  Rep.  235. 

New  York. —  Wood  v.  American  F.  Ins.  Co.,. 
149  N.  Y.  382,  44  N.  E.  80,  52  Am.  St.  Rep.. 
733  [affirming  78  Hun  109,  29  N.  Y.  Suppl.. 
250] ;  Hoffman  v.  JEtna.  F.  Ins.  Co.,  32  N.  Y. 
405,  88  Am.  Dec.  337  [distinguishing  and  ex- 
plaining Tillou  V.  Kingston  Mut.  F.  Ins.  Co.,. 
5  N.  Y.  405]  ;  Loeb  v.  Firemen's  Ins.  Co.,  3a 
Mise.  107,  77  N.  Y.  Suppl.  106;  Roby  v. 
American  Cent.  Ins.  Co.,  11  N.  Y.  St.  93; 
Tallman  v.  Atlantic  F.  &  M.  Ins.  Co.,  29' 
How.  Pr.  71. 

Ohio.— West  v.  Citizens'  Ins.  Co.,  27  Ohio- 
St.  1,  22  Am.  Rep.  294. 

Texas. —  Texas  Banking,  etc.,  Co.  v.  Cohen,. 
47  Tex.  406,  26  Am.  Rep.  298. 

Virginia. —  Virginia  F.  &  M.  Ins.  Co.  v.. 
Vaughan,  88  Va.  832,  14  S.  E.  754. 

Compare  Drennen  v.  London  Assur.  Corp.^ 
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by  one  partner  to  another  of  his  interest  is  jper  se  an  increase  of  risk.^'  Within 
the  clause  of  a  policy  prohibiting  a  change  of  possession  the  better  rule  seems  to 
be  that  the  possession  of  one  partner  prior  to  a  dissolution^'  of  the  partnership  is 
the  possession  of  all  the  partners  insured  as  such." 

(ill)  Dissolution  of  Partnership.  A  dissolution  of  the  partnership  by 
action  or  agreement  without  a  division  of  the  property  does  not  effect  a  for- 
feiture,^ but  a  completed  dissolution  with  transfers  of  the  property  has  been 
held  to  have  such  an  effect.^^ 

s.  Stock  in  Trade.  The  condition  in  a  policy  avoiding  the  contract  in  the 
event  of  a  sale  of  the  property  does  not  apply  to  a  stock  of  goods  kept  for 
sale." 

t.  Lease.     A  lease  does  not  operate  as  a  change  of  title  or  interest.^     It  does, 


113  U.  S.  51,  5  S.  Ct.  341,  28  L.  ed.  919  [re- 
versing 20  Fed.  657]. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  805%. 

See  also  monographic  notes  in  52  Am.  Rep. 
442;  49  Am.  Rep.  22. 

Contra. —  Illinois. —  Dix  v.  Mercantile  Ins. 
Co.,  22  111.  272. 

Indiana. — ^Hartford  F.  Ins.  Co.  v.  Ross,  23 
Ind.  179,  85  Am.  Dec.  452,  where,  however, 
the  prohibition  was  against  the  sale  or 
change  of  title  of  any  interest. 

lovM. —  Hathaway  v.  State  Ins.  Co.,  64 
Iowa  229,  20  N.  W.  164,  52  Am.  Rep.  438 
[distinguishing  Cowan  v.  Iowa  State  Ins.  Co., 
40  Iowa  551,  20  Am.  Rep.  583]. 

Pennsylvania. —  Finley  v.  Lycoming  County 
Mut.  Ins.  Co.,  30  Pa.  St.  311,  72  Am.  Dec. 
705. 

Vermont. —  Wood  v.  Rutland,  etc.,  Mut.  F. 
Ins.  Co.,  31  Vt.  552. 

Wisconsin. —  Keeler  v.  Niagara  F.  Ins.  Co., 
16  Wis.  523,  84  Am.  Dec.  714. 

Likewise  assignment  of  the  insured  prop- 
erty from  one  partner  to  another  does  not 
violate  a  clause  prohibiting  an  assignment. 
Wilson  V.  Genesee  Mut.  Ins.  Co.,  16  Barb. 
(N.  Y.)  511;  West  v.  Citizens'  Ins.  Co.,  27 
Ohio  St.  1,  22  Am.  Rep.  294;  Texas  Banking, 
etc.,  Co.  V.  Cohen,  47  Tex.  406,  26  Am.  Rep. 
298. 

42.  Powers  v.  Guardian  F.,  etc.,  Ins.  Co., 
136  Mass.  108,  49  Am.  Rep.  20. 

43.  Whether  there  has  been  a  dissolution 
of  a  partnership  may  be  a  mixed  question  of 
law  and  fact  for  the  jury  under  proper  in- 
structions. Runkle  v.  Hartford  Ins.  Co.,  99 
Iowa  414,  68  N.  W.  712. 

44.  Allemania  F.  Ins.  Co.  v.  Peck,  133  111. 
220,  24  N.  E.  538,  23  Am.  St.  Rep.  610; 
Runkle  v.  Hartford  Ins.  Co.,  99  Iowa  414,  68 
N.  W.  712.  See  also  cases  cited  supra,  note 
41.  Contra,  Dix  v.  Mercantile  Ins.  Co.,  22 
HI.  272;  Hartford  F.  Ins.  Co.  v.  Ross,  23  Ind. 
179,  85  Am.  Dec.  452;  Oldham  v.  Anchor 
Mut.  F.  Ins.  Co.,  90  Iowa  225,  57  N.  W.  861 ; 
Buckley  v.  Garrett,  47  Pa.  St.  204;  Finley 
V.  Lycoming  County  Mut.  Ins.  Co.,  30  Pa.  St. 
311,  72  Am.  Dec.  705;  Keeler  v.  Niagara  F. 
Ins.  Co.,  16  Wis.  523,  84  Am.  Dec.  714. 

This  result  of  course  follows  if  there  is  a 
mere  executory  contract  to  sell.  Georgia 
Home  Ins.  Co.  v.  Hall,  94  Ga.  630,  21  S.  B. 
828;  Allemania  F.  Ins.  Co.  v.  Peek,  133  IlL 
220,  24  N.  E.  538,  23  Am.  St.  Rep.  610. 


45.  Roby  v.  American  Cent.  Ins.  Co.,  120 
N.  Y.  510,  24  N.  E.  808.  See  also  Virginia 
F.  &  M.  Ins.  Co.  V.  Thomas,  90  Va.  658,  19 
S.  E.  454. 

The  appointment  of  a  copartner  as  receiver 
in  an  action  for  dissolution  will  not  work  a 
forfeiture.  Keeney  v.  Home  Ins.  Co.,  71 
N.  Y.  396,  27  Am.  Rep.  60. 

46.  Jones  v.  Phoenix  Ins.  Co.,  97  Iowa  275, 
66  N.  W.  169;  Dreher  v.  Mtna.  Ins.  Co.,  18 
Mo.  128.  Contra,  Dresser  v.  United  Fire- 
men's Ins.  Co.,  45  Hun  (N.  Y.)  298  [affirmed 
in  122  N.  Y.  642,  25  N.  E.  956]. 

If  a  firm  be  dissolved  by  the  sale  by  one 
partner  of  his  interest  to  an  outsider  it  has 
been  held  that  the  policy  is  avoided.  Shug- 
gart  V.  Lycoming  F.  Ins.  Co.,  55  Cal.  408. 

The  sale  of  the  property  of  a  partnership 
to  a  limited  company  formed  for  the  purpose 
of  taking  over  the  business  is  an  alienation 
that  avoids  the  policy,  although  most  of  the 
stock  in  the  company  be  owned  by  the  mem- 
bers of  the  former  partnership.  A.  G.  Peuchen 
Co.  *.  City  Mut.  F.  Ins.  Co.,  18  Ont.  App. 
446. 

47.  The  insured  may  sell  in  trade  and  re- 
place his  entire  stock  as  often  as  his  own  in- 
terest may  require,  and  the  policy  protects 
him  as  to  whatever  goods  may  chance  to  be 
on  hand  when  a  fire  occurs.  Lane  v.  Maine 
Mut.  F.  Ins.  Co.,  12  Me.  44,  28  Am.  Dec. 
150;  Wolfe  v.  Security  F.  Ins.  Co.,  39  N.  Y. 
49;  Briggs  v.  North  Carolina  Home  Ins.  Co., 
88  N.  C.  141 ;  West  Branch  Ins.  Co.  v.  Helfen- 
stein,  40  Pa.  St.  289,  80  Am.  Dec.  573. 

If  the  sale  be  in  mass  the  foregoing  state- 
ment is  not  applicable.  Briggs  v.  North 
Carolina  Home  Ins.  Co.,  88  N.  C.  141.  It 
has  been  held,  however,  that  a  sale  by  a 
policy-holder  of  an  interest  in  a  stock  of 
goods  and  a  subsequent  repurchase  by  him 
before  the  fire  does  not  forfeit  the  policy,  al- 
though it  may  have  been  temporarily  sus- 
pended, the  change  of  ownership  being  con- 
sidered the  same  as  a  selling  and  replenish- 
ing. Insurance  Co.  of  North  America  v. 
Lewis,  1  Ohio  Cir.  Ct.  79,  1  Ohio  Cir.  Dec. 
47.  The  same  result  was  reached  with  less 
of  reason  when  there  was  a  transfer  of  all 
the  title  and  a  subsequent  repurchase.  Lane 
r.  Maine  Mut.  F.  Ins.  Co.,  12  Me.  44,  28  Am. 
Dec.  150. 

48.  West  Branch  Ins.  Co.  v.  Helfenstein, 
40  Pa.  St.  289,  80  Am.  Dec.  573. 
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however,  when  the  lessee  asserts  his  rights,  operate  as  a  change  of  possession.*' 
It  is  manifestly  a  breach  of  a  condition  against  a  change  of  "  title,  ownership,  or 
possession  "  if  a  lessee  be  allowed  to  occupy  the  premises  with  an  option  to  pur- 
chase,^ or  if  the  lease  provides  that  "  if  the  lessee  pays  the  lessor  "  a  certain  sum 
"  the  lessor  doth  hereby  sell  and  convey."  ^' 

G.  EncumbFanees  —  1.  Provisions  of  Policy.  The  fact  that  the  giving  of  a 
mortgage  has  been  held  to  be  no  change  in  title,  ownership,  or  interest,^^  as  well 
as  the  insurer's  desire  to  prevent  a  lessening  of  the  insured's  interest  in  protecting 
the  insured  property,  has  led  to  tlie  insertion  in  many  policies  of  a  specific  provi- 
sion against  encumbrances.  Sucli  conditions  are  valid  and  enforceable.^'  But  in 
the  absence  thereof,  a  subsequent  encumbrance  will  not  affect  the  policy.^  If 
the  fact  that  the  warranty  is  intended  to  have  a  future  operation  be  not  clearly 
apparent,  a  provision  that  if  the  premises  "  be "  encumbered  the  policy  shall 
lapse  will  be  treated  only  as  a  warranty  of  present  condition.^'  The  provision 
cannot  apply  against  an  encumbrance  of  which  the  insurer  was  cognizant,  exe- 
cuted before  the  policy.^*  The  question  whether  the  execution  of  an  encum- 
brance increased  the  risk  or  not  is  wholly  immaterial  when  the  stipulation 
amounts  to  a  promissory  warranty."  Some  policies  merely  require  notice  of  an 
encumbrance.  If  this  be  not  complied  with  the  policy  is  void,^^  after  a  reason- 
able time  in  which  notice  might  have  been  given.^'     The  provisions  against 


49.  Wenzel  v.  Commercial  Ins.  Co.,  67  Cal. 
438,  7  Pac.  817. 

A  lease  is  not  a  breach  Of  a  condition  that 
the  property  should  not  be  "  sold  or  trans- 
ferred, or  any  change  take  place  in  title  or 
possession,  whether  by  legal  process,  judicial 
decree,  voluntary  transfer  or  conveyance." 
Rumsey  v.  Phoenix  Ins.  Co.,  1  Fed.  396,  17 
Blatchf.  527. 

Effect  of  a  known  intention  to  use  the 
premises  for  rental  purposes  see  supra,  XIII, 
B,  7,  h,   (III). 

50.  Smith  v.  American  F.  Ins.  Co.,  (Cal. 
1890)  23  Pac.  385;  Smith  v.  Phenix  Ins.  Co., 
(Cal.  1890)  23  Pac.  383. 

But  it  is  not  a  change  of  "  interest "  to  al- 
low the  lessee  the  privilege  of  an  option  to 
purchase,  if  the  option  be  not  exercised. 
Planters'  Mut.  Ins.  Co.  v.  Rowland,  66  Md. 
236,  7  Atl.  257. 

51.  London  Northern  Assur.  Co.  v.  Flour- 
noy,  (Tex.  Sup.  1890)  19  S.  W.  795;  Phila- 
delphia Fire  Assoc,  v.  Flournoy,  84  Tex.  632, 
19  S.  W.  793,  31  Am.  St.  Eep.  89. 

Further  as  to  the  effect  of  change  of  pos- 
session as  an  incident  to  a  contract  of  sale 
see  supra,  XIII,  F,  2,  h. 

52.  See  supra,  XIII,  F,  2,  d. 

53.  Delaware. —  Dover  Glass  Works  Co.  V. 
American  P.  Ins.  Co.,  1  Marv.  32,  29  Atl. 
1039,  65  Am.  St.  Rep.  264. 

Iowa, —  Houdeck  r.  Merchants',  etc.,  Ins. 
Co.,  102  Iowa  303,  71  N.  W.  354. 

Pennsylvania. —  Nassauer  v.  Susquehanna 
Mut.  F.  Ins.  Co.,  109  Pa.  St.  507;  Brown  v. 
Commonwealth  Mut.  Ins.  Co.,  41  Pa.  St.  187. 

Virginia. —  Sulphur  Mines  Co.  v.  Phenix 
Ins.  Co.,  94  Va.  355,  26  S.  E.  856. 

Wisconsin. —  Hogue  v.  Farmers'  Mut.  F. 
Ins.  Co.,  116  Wis.  656,  93  N.  W.  849;  Fuller 
V.  Madison  Mut.  Ins.  Co.,  36  Wis.  599. 

Canada. —  Russ  v.  Clinton  Mut.  F.  Ins.  Co., 
29  U.  C.  Q.  B.  73 ;  Burton  v.  Gore  Dist.  Mut. 
Ins.  Co.,  14  U.  C.  Q.  B.  342. 
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See  28  Cent.  Dig.  tit.  "Insurance,"  §  829. 

They  apply,  however,  only  to  encumbrances 
created  upon  the  insured's  interest  by  the 
insured.  Richardson  v.  Canada  West  Farm- 
ers' Mut.,  etc.,  Ins.  Co.,  16  U.  C.  C.  P.  430. 

54.  Tiefenthal  v.  Citizens'  Mut.  F.  Ins.  Co., 

53  Mich.  306,  19  N.  W.  9;  Dutton  v.  New 
England  Mut.  F.  Ins.  Co.,  29  N.  H.  153; 
Howard  F.  Ins.  Co.  v.  Bruner,  23  Pa.  St. 
50;  Richmond  F.  Ins.  Co.  v.  Fee,  14  Quebec 
293. 

55.  Collins  v.  Merchants',  etc.,  Mut.  Ins. 
Co.,  95  Iowa  540,  64  N.  W.  602,  58  Am.  St. 
Eep.  438. 

56.  Cowart  v.  Capital  City  Ins.  Co.,  114 
Ala.  356,  22  So.  574.     See  infra,  XIV,  E,  3. 

57.  Milwaukee  Mechanics'  Ins.  Co.  v.  Nie- 
wedde,  12  Ind.  App.  145,  39  N.  E.  757.  It 
has  indeed  been  held  that  the  giving  of  a 
mortgage  is  per  se  an  increase  of  risk.  Lee 
V.  Agricultural  Ins.  Co.,  79  Iowa  379,  44 
N.  W.  683.  In  Tiefenthal  v.  Citizens'  Mut. 
F.  Ins.  Co.,  53  Mich.  306,  19  N.  W.  9,  this 
was  said  to  be  not  true  when  the  mortgage 
was  on  growing  crops  before  harvesting. 

The  Ohio  statute  requiring  an  increase  of 
risk  before  the  breach  of  certain  warranties 
shall  vitiate  a  policy  has  no  application  to 
this  warranty.  Webster  v.  Dwelling  House 
Ins.  Co.,  53  Ohio  St.  558,  42  N.  E.  546,  53 
Am.  St.  Rep.  658,  30  L.  R.  A.  719;  Dwelling 
House  Ins.  Co.  v.  Webster,  7  Ohio  Cir.  Ct. 
511,  4  Ohio  Cir.  Dec.  704.  But  see  Hender- 
son V.  Ohio  Farmers'  Ins.  Co.,  2  Ohio  S.  &  C. 
PI.  Dec.  189,  2  Ohio  N.  P.  17.  ' 

58.  Insurance  Co.  of  North  America  v. 
Wicker,  (Tex.  Civ.  App.  1899)  54  S.  W.  300 
[affirmed  in  93  Tex.  390,  55  S.  W.  740]. 

59.  McGowan  v.  People's  Mut.  F.  Ins.  Co., 

54  Vt.  211,  41  Am.  Rep.  843. 

The  mere  mailing  of  a  letter  is  insufficient 
if  it  be  not  received  by  the  insurer.  McCann 
V.  Waterloo  County  Mut.  F.  Ins.  Co.,  34 
U.  C.  Q.  B.  376. 
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encumbrance  are  applicable  to  both  real  and  personal  property/"  unless  the  lan- 
guage specially  restricts  their  applicability.*' 

2.  What  Constitutes  an  Encumbrance  —  a.  In  General  —  Mortgage.  The 
placing  of  an  encumbrance  upon  property  pursuant  to  an  understanding  to  that 
effect  when  the  policy  was  issued  between  the  insurer  and  tlie  insured  is  not  a 
forbidden  encumbrance.*^  Mortgages,  being  voluntary  in  their  nature,  are 
especially  within  the  prohibition  against  an  encumbrance,  whether  the  subject- 
matter  be  realty  *^  or  personalty." 

b.  Inoperative  Instrument.  If  the  instrument  be  inoperative,  the  condition 
is  not  broken,  for  no  real  encumbrance  has  been  created.*^ 

c.  Renewal  of  Existing  Encumbrance.  A  provision  against  future  encum- 
brances is  not  broken  by  a  renewal  of  a  prior  mortgage  existing  at  the  date 
of  the  policy,  and  known  to  the  insurer.**  Nor  does  a  mere  change  in  the  form 
of  an  existing  encumbrance  amount  to  a  breach.*^     So  the  paying  off  of  the  mort- 


60.  Born  v.  Home  Ins.  Co.,  110  Iowa  379, 
81  N..  W.  676,  80  Am.  St.  Rep.  300;  Brown 
■K.  Commonwealth  Mut.  Ins.  Co.,  41  Pa.  St. 
187. 

61.  Jacoby  v.  West  Chester  F.  Ins.  Co.,  11 
York  Leg.  Ree.   (Pa.)    153. 

62.  Sentell  v.  Oswego  County  Farmers'  Ins. 
Co.,  16  Hun   (N.  Y.)  516. 

63.  InAiana. —  Continental  Ins.  Co.  v.  Van- 
lue,  126  Ind.  410,  26  N.  E.  119,  10  L.  E.  A. 
843. 

Iowa. — •  Ellis  V.  State  Ins.  Co.,  61  Iowa  577, 
16  N.  W.  744. 

Missouri. —  German- American  Bank  v.  Ag- 
ricultural Ins.  Co.,  8  Mo.  App.  401. 

New  York. — •  Kiernan  v.  Agricultural  Ins. 
Co.,  72  Hun  519,  25  N.  Y.  Suppl.  438. 

Vermont. —  Tarbell  v.  Vermont  Mut.  F. 
Ins.  Co.,  63  Vt.  53,  22  Atl.  533. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  829 
et  seq. 

If  a  building  be  the  subject-matter  of  the 
policy,  a  mortgage  on  merely  the  realty  ad- 
jacent thereto  and  a  part  of  the  same  prem- 
ises is  not  an  encumbrance  of  the  subject- 
matter  of  the  insurance.  Phenix  Ins.  Co.  v. 
Hart,  39  111.  App.  517  [affirmed  in  149  111. 
513,  36  N.  E.  990];  Eddy  v.  Hawkeye  Ins. 
Co.,  70  Iowa  472,  30  N.  W.  808,  59  Am.  Eep. 
444. 

But  a  mortgage  of  the  realty  on  which  the 
building  stands,  the  latter  not  being  ex- 
pressly excepted  from  the  operation  of  the 
mortgage,  constitutes  an  encumbrance  on  the 
building.  Mallory  v.  Farmers'  Ins.  Co.,  65 
Iowa  450,  21  N.  W.  772. 

A  deed  of  trust  is  equivalent  to  a  mort- 
gage and  so  constitutes  an  encumbrance. 
Hunt  V.  Springfield  F.  &  M.  Ins.  Co.,  20  App. 
Cas.    (D.  C.)    48. 

An  agreement  in  a  lease  that  in  case  of 
failure  to  pay  rent  the  lessor  may  distrain 
and  sell  the  property  of  the  insured  amounts 
to  a  prohibited  encumbrance.  Peet  v.  Dakota 
F.  &  M.  Ins.  Co.,  7  S.  D.  410,  64  N.  W.  206. 

64.  Brown  v.  Westchester  F.  Ins.  Co.,  9 
Kan.  App.  526,  58  Pac.  276;  Home  F.  Ins. 
Co.  V.  Johansen,  59  Nebr.  349,  80  N.  W.  1047 ; 
Morotock  Ins.  Co.  r.  Eodefer,  92  Va.  747,  24 
S.  E.  393,  53  Am.  St.  Rep.  846. 
Whether  a  mortgage  on  fixtures  is  within 


the  prohibition  against  chattel  mortgages  see 
Morotock  Ins.  Co.  v.  Rodefer,  92  Va.  747,  24 
S.  E.  393,  53  Am.  St.  Rep.  846. 

65.  Thus  a  mortgage  in  escrow,  the  event 
upon  which  it  was  to  become  operative  never 
occurring,  does  not  effect  a,  breach.  Weigen 
V.  Council  Bluffs  Ins.  Co.,  104  Iowa  410,  73 
N.  W.  862;  Adler  v.  Germania  F.  Ins.  Co., 
15  Misc.  (N.  Y.)  471,  37  N.  Y.  Suppl.  207. 
So  if  the  mortgage  was  never  delivered 
(Fitchner  v.  Fidelity  Mut.  F.  Assoc,  (Iowa 
1896)  68  N.  W.  710;  Olmstead  v.  Iowa  Mut. 
Ins.  Co.,  24  Iowa  503;  Hanscom  v.  Home  Ins. 
Co.,  90  Me.  333,  38  Atl.  324;  Neafie  v.  Wood- 
cock, 15  N.  Y.  App.  Div.  618,  44  N.  Y.  Suppl. 
768),  or  if  it  was  upon  the  homestead  and 
the  wife  did  not  join  (Watertown  F.  Ins.  Co. 
V.  Grover,  etc..  Sewing  Mach.  Co.,  41  Mich. 
131,  1  IST.  W.  961,  32  Am.  Rep.  146). 

If  a  mortgage  is  intended  to  be  effective 
at  the  time  of  its  execution,  that  it  was  in- 
tended to  lapse  upon  a  subsequent  entry  of 
judgment  to  occur  within  a  few  days  does 
not  prevent  a  forfeiture.  Thome  v.  JEtaa, 
Ins.  Co.  of  Hartford,  102  Wis.  593,  78  N.  W. 
920. 

A  chattel  mortgage,  void  for  fraud  on  cred- 
itors and  afterward  set  aside  on  that  ground, 
nevertheless  avoids  the  policy  under  a  condi- 
tion as  to  encumbrance.  Secrest  V.  Hartford 
F.  Ins.  Co.,  68  S.  C.  378,  47  S..  E.  680. 

66.  Indiama. —  Bowlus  v.  Phenix  Ins.  Co., 
133  Ind.  106,  32  N.  E.  319,  20  L.  R.  A.  400. 

Kansas. —  Kansas  Farmers'  P.  Ins.  Co.  v. 
Saindon,  52  Kan.  486,  35  Pac.  15,  39  Am. 
St.  Rep.  356,  53  Kan.  623,  36  Pac.  983. 

Mississippi. —  Georgia  Home  Ins.  Co.  v. 
Stein,  72  Miss.  943,  18  So.  414. 

New  York. —  Mowry  v.  Agricultural  Ins. 
Co.,  64  Hun  137,  18  N.  Y.  Suppl.  834. 

Oregon. — '  Koshland  v.  Home  Mut.  Ins.  Co., 
31  Greg.  321,  49  Pac.  864,  50  Pac.  567. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  836. 

The  renewal  may  cover  the  accrued  ipterest 
on  the  prior  mortgage.  Kansas  Farmers'  F. 
Ins.  Co.  V.  Saindon,  52  Kan.  486,  36  Pac.  15, 
39  Am-.  St.  Rep.  356,  53  Kan.  623,  36  Pac. 
983. 

67.  Farmers',  etc.,  Ins.  Co.  v.  Newman,  53 
Nebr.  504,  78  N.  W.  933 ;  Weiss  v.  Amprioan 
F.  Ins.  Co.,  148  Pa.  St.  349,  23  Atl.  991. 
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gage  debt  bj  borrowing  and  giving  a  new  mortgage  for  the  money  borrowed 
does  not  affect  the  policy.^  So  items  of  encumbrance  may  be  changed  provided 
the  total  amount  is  not  increased  over  that  of  the  original  encumbrance.*'  Even 
though  the  original  mortgage  may  have  been  paid  off,  the  insured  may  borrow 
again  to  the  extent  of  the  mortgage  existing  at  the  time  of  the  execution  of  the 
policy,  without  a  breach  of  the  condition.™  But  none  of  these  transactions  must 
increase  the  amount  of  the  encumbrance,  or  the  policy  lapses.'''^ 

d.  Eneumbranee  of  a  Part  of  Property  Insured.  In  case  the  contract  is  sever- 
able," the  encumbrance  of  a  portion  of  the  subject-matter  thereof  will  not  vitiate 
the  policy  on  the  part  not  encumbered.'^  If  the  policy  be  not  regarded  as  sever- 
able, even  though  the  matter  insured  be  of  distinct  and  separate  kinds,  that  is,  if 
the  insurance  be  regarded  as  an  entirety,  or  if  it  be  provided  tliat  an  encumbrance 
in  any  manner  shall  vitiate  the  entire  policy,  an  encumbrance  placed  on  any  article 
or  portion  of  the  subject-matter  terminates  the  insurance.'*  An  encumbrance  by 
an  owner  of  an  undivided  interest  of  his  share  will  vitiate  the  entire  policy  on  the 
property.'^ 


68.  Dougherty  v.  German-American  Ins. 
Co.,  67  Mo.  App.  526;  Koshland  v.  Home 
Mut.  Ins.  Co.,  31  Oreg.  321,  49  Pac.  864,  50 
Pac.  567 ;  Kister  v.  Lebanon  Mut.  Ins.  Co., 
128  Pa.  St.  553,  18  Atl.  447,  15  Am.  St.  Rep. 
696,  5  L.  R.  A.  646. 

69.  Gould  V.  Dwelling-House  Ins.  Co.,  134 
Pa.  St.  570,  19  Atl.  793,  19  Am.  St.  Rep.  717. 

Where  the  insured  sells  part  of  the  lands 
on  which  the  property  insured  is  situated, 
pays  off  the  mortgage,  and,  to  obtain  the 
price  of  another  tract  of  land  smaller  than 
that  sold,  places  another  mortgage  on  the 
land  retained,  if  the  mortgage  so  procured 
is  not  greater  in  proportion  to  the  quantity 
of  land  than  was  the  mortgage  upon  the 
whole  property,  there  is  no  breach  of  a  con- 
dition against  future  encumbrances.  Rus- 
sell V.  Cedar  Rapids  Ins.  Co.,  71  Iowa  69,  32 
N.  W.  95. 

70.  MeKibban  v.  Des  Moines  Ins.  Co.,  114 
Iowa  41,  86  N.  W.  38 ;  Georgia  Home  Ins.  Co. 
V.  Stein,  72  Miss.  943,  18  So.  414. 

71.  Johansen  v.  Home  F.  Ins.  Co.,  54  Nebr. 
B48,  74  N.  W.  866 ;  Koshland  v.  Philadelphia 
Fire  Assoc,  31  Oreg.  362,  49  Pac.  865;  Sentell 
V.  Oswego  County  Farmers'  Ins.  Co.,  16  Hun 

(N.  Y.)    516. 

72.  Whether  the  contract  is  entire  or  di- 
visible see  supra,  XI,  L;  XII,  D;  XIII,  A,  5; 
XIII,  B,  7,  f. 

73.  Illinois. —  German  Ins.  Co.  v.  Miller, 
39  111.  App.  633 ;  Dwelling  House  Ins.  Co.  v. 
Butterly,  33  111.  App.  626  {affirmed  in  133 
111.  534,  24  N.  E.  873]. 

Kamsas. —  Kansas  Farmers'  F.  Ins.  Co.  v. 
Saindon,  53  Kan.  623,  36  Pac.  983. 

Missouri. —  Loehner  v.  Home  Mut.  Ins.  Co., 
17  Mo.  247. 

Nebraska. —  German  Ins.  Co.  v.  Fair!:ank, 
32  Nebr.  750,  49  N.  W.  711,  29  Am.  St.  Rep. 
459;  State  Ins.  Co.  v.  Schreck,  27  Nebr.  527, 
43  N.  W.  340,  20  Am.  St.  Rep.  696,  6  L.  R.  A. 
524. 

New  York. —  Pratt  v.  Dwelling-House  Mut. 
F.  Ins.  Co.,  130  N.  Y.  206,  29  N.  E.  117  [r-e- 
■versimg  53  Hun  101,  6  N.  Y.  Suppl.  78]  ; 
Merrill  v.  Agricultural  Ins.  Co.,  73  N.  Y. 
452,    29    Am.    Rep.    184    [affirming    10   Hun 

[XIII,  G,  2,  e] 


428];  Coleman  v.  Phoenix  Ins.  Co.,  3  N.  Y. 
App.  Div.  65,  38  N.  Y.  Suppl.  986;  Dacey  v. 
Watertown  Agricultural  Ins.  Co.,  21  Hun 
83;  Adler  v.  Germania  F.  Ins.  Co.,  17  Misc. 
347,  39  N.  Y.  Suppl.  1070;  American  Ar- 
tistic Gold  Stamping  Co.  v.  Glens  Falls  Ins. 
Co.,  1  Misc.  114,  20  N.  Y.  Suppl.  646. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  839. 
See  also  supra,  XI,  L;  XII,  D;  XIII,  A,  5; 
XIII,  B,  7,  f. 

The  same  result  is  reached  if  two  kinds  of 
property  are  insured  by  the  same  mortgage 
and  the  prohibition  runs  against  one  kind 
alone.  Wright  v.  London  F.  Ins.  Assoc,  12 
Mont.  ^74,  31  Pac.  87,  19  L.  R.  A.  211.  It 
has  been  held  that  where  a/  policy  of  insur- 
ance on  specified  personal  property  situated 
in  a  designated  building  provides  that-  the 
same  shall  be  void  if  a  change  takes  place 
in  the  title  without  the  consent  of  the  com- 
pany, and  mortgaged  personal  property  of  the 
character  insured  is  subsequently  pliiced  in 
the  building  and  there  destroyed,  a  claim  for 
loss  on  such  property,  there  having  been  no 
consent  of  the  company  to  the  mortgage,  will 
avoid  the  entire  policy;  but  if  no  claim  is 
made  as  to  the  mortgaged  property  it  may 
be  good  as  to  the  balance.  Schumitsch  v. 
American  Ins.  Co.,  48  Wis.  26,  3  N.  W.  595. 

74.  Plath  V.  Minnesota  Farmers'  Mut.  F. 
Ins.  Assoc,  23  Minn.  479,  23  Am.  Rep.  697; 
Home  F.  Ins.  Co.  v.  Bernstein,  55  Nebr.  260, 
75  N.  W.  839;  Kiernan  v.  Agricultural  Ins. 
Co.,  72  Hun  (N.  Y.)  519,  25  N.  Y.  Suppl. 
438;  Bailey  v.  Homestead  F.  Ins.  Co.,  16 
Hun  (N.  Y.)  503  [affirmed  in  80  N.  Y.  21, 
36  Am.  Rep.  570]  ;  McGowan  v.  People's 
Mut.  F.  Ins.  Co.,  54  Vt.  211,  41  Am.  Rep. 
843.  But  see  Knowles  v.  American  Ins.  Co., 
66  Hun    (N.  Y.)    220,  21  N.  Y.  Suppl.  50. 

But  some  states  have  considered  that  if  the 
insurance  is  an  entirety,  an  encumbrance  on 
anything  less  than  the  entire  subject-matter 
is  not  a  violation  of  the  policy's  provisions. 
Phoenix  Ins.  Co.  v.  Lorenz,  (Ind.  App.  1892) 
29  N.  E.  604;  Born  v.  Home  Ins.  Co.,  110 
Iowa  379,  81  N.  W.  676,  80  Am.  St.  Rep.  300. 

75.  Hicks  V.  Farmers'  Ins.  Co.,  71  Iowa 
119,  32  N.  W.  201,  60  Am.  Rep.  781. 
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e.  Mechanic's  Lien  or  Judgment.  The  provisions  against  encumbrances  have 
"been  construed  to  refer  only  to  voluntary  encumbrances  and  not  to  those  placed 
•on  the  property  in  invitum,''^  such  as  a  mechanic's  lien,"  or  a  judgment  against 
the  insured  constituting  only  a  general  and  not  a  special  lien.™ 

3.  Extinguishment  of  Encumbrance.  In  accordance  with  the  weight  of  author- 
ity in  cases  involving  a  breach  of  other  warranties  of  a  policy  conditioned  to  be 
void  if  such  warranties  are  broken,  it  is  held  that  the  subsequent  removal  of 
encumbrances  before  loss  in  no  wise  revives  the  policy  prohibiting  an  encumbrance 
on  pain  of  forfeiture,'''  but  the  contrary  has  been  quite  generally  held.^ 

H.  Precautions  Against  Fire  or  Loss  of  Proof —  l.  In  the  Absence  of  a 
Stipulation.  In  the  absence  of  a  stipulation  the  insured  is  under  no  obligation  to 
take  precautions  against  a  possible  loss,  even  to  the  extent  of  following  the  cus- 
tom of  the  particular  business.^'  But  a  representation  in  the  application  as  to 
the  methods  employed  in  caring  for  the  building  or  for  substances  likely  to  cause 
£re,  when  made  a  part  of  the  policy  by  reference,  requires  that  such  methods  be 
not  discontinued  so  as  to  increase  the  risk.^" 


Encumbrance  by  partner  to  partner. —  This 
rule  is  not  applicable,  however,  to  eneum- 
branees  given  from  one  insured  partner  to 
another,  for  all  parties  being  in  privity  with 
"the  insurer  there  is  no  increase  of  risk. 
Alston  V.  Phenix  Ins.  Co.,  100  Ga.  287,  27 
S.  E.  981 ;  Moulton  v.  .Etna  F.  Ins.  Co.,  25 
N.  Y.  App.  Div.  275,  49  N.  Y.  Suppl.  570. 

76.  Phenix  Ins.  Co.  v.  Smith,  9  Kan.  App. 
«28,  61  Pac.  501. 

77.  Omaha  F.  Ins.  Co.  v.  Thompson,  50 
Nebr.  580,  70  N.  W.  30;  Green  v.  Home- 
fitead  F.  Ins.  Co.^  82  N.  Y.  517  [afjirming 
17  Hun  467].  Contra,  Smith  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  106  Iowa  225,  76  N.  W.  676. 

78.  Indiana. —  Phenix  Ins.  Co.  v.  Pickel, 
119  Ind.  155,  21  N.  E.  546,  12  Am.  St.  Eep. 
393;  Germania  F.  Ins.  Co.  v.  Stewart,  13 
Ind.  App.  627,  42  N.  E.  286. 

Iowa. —  Smith  v.  Continental  Ins.  Co.,  108 
Iowa  382,  79  N.  W.  126.  And  see  Lodge  v. 
Capital  Ins.  Co.,  91  Iowa  103,  58  N.  W.  1089; 
Hicks  V.  Farmer's  Ins.  Co.,  71  Iowa  119,  32 
N.  W.  201,  60  Am.  Kep.  781. 

New  York. —  Baley  v.  Homestead  F.  Ins. 
Co.,  80  N.  Y.  21,  36  Am.  Eep.  570  [affirming 
16  Him  503]  ;  Chamberlain  v.  Insurance  Co. 
of  North  America,  3  N.  Y.  Suppl.  701 ;  Steen 
V.  Niagara  F.  Ins.  Co.,  61  How.  Pr.  144. 

Ohio. —  Peoples  Mut.  F.  Ins.  Co.  v.  Bower- 
sox,  5  Ohio  Cir.  Ct.  444,  3  Ohio  Cir.  Dec. 
218. 

West  Virginia. —  Gerling  v.  Agricultural 
Ins.  Co.,  39  W.  Va.  689,  20  S.  E.  691. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  835. 

Contra. —  Brown  v.  Commonwealth  Mut. 
Ins.  Co.,  41  Pa.  St.  187. 

See  also  supra,  XIII,  F,  2,  m,  n. 

A  judgment  that  could  not  become  even  a 
general  lien,  as  when  the  property  is  exempt 
from  execution,  is  nowhere  regarded  as  a 
breach.  Franklin  Ins.  Co.  ».  Feist,  31  Ind. 
App.  390,  68  N.  E.  188;  Eddy  v.  Hawkeye 
Ins.  Co.,  70  Iowa  472,  30  N.  W.  808,  59  Am. 
Eep.  444. 

If  the  judgment  is  a  specific  lien,  it  vitiates 
the  policy  under  a.  provision  against  encum- 
brances. Kiernan  v.  Agricultural  Ins.  Co., 
72  Hun   (N.  Y.)    519,  25  N.  Y.  Suppl.  438; 


Egan  V.  Mutual   Ins.   Co.,   5   Den.    (N.  Y.) 
326. 

A  judgment  by  confession,  being  the  volun- 
tary act  of  the  insured,  renders  the  policy 
void  (Pennsylvania  Mut.  F.  Ins.  Co.  v. 
Schmidt,  119  Pa.  St.  449,  13  Atl.  317;  Sey- 
bert  V.  Pennsylvania  Mut.  F.  Ins.  Co.,  103 
Pa.  St.  282 ;  Kensington  Nat.  Bank  v.  Yerkes, 
86  Pa.  St.  227 ;  Hill  v.  Pennsylvania  Mut.  F. 
Ins.  Co.,  2  Luz.  Leg.  Eeg.  (Pa.)  465),  even 
though  the  holder  of  the  warrant  to  enter 
judgment  had  agreed  not  to  enter  the  same 
(Hench  v.  Agricultural  Ins.  Co.,  122  Pa.  St. 
128,  15  Atl.  671,  9  Am.  St.  Eep.  74). 

79.  German-American  Ins.  Co.  v.  Hum- 
phrey, 62  Ark.  348,  35  S.  W.  428,  54  Am.  St. 
Eep.  297 ;  Gray  v.  Guardian  Assur.  Co.,  82 
Hun  (-N.  Y.)  380,  31  N.  Y.  Suppl.  237;  In- 
surance Co.  of  North  America  v.  Wicker, 
(Tex.  Civ.  App.  1899)  54  S.  W.  300  [affirmed 
in  93  Tex.  390,  55  S.  W.  740].  But  see 
Tomkins  v.  Hartford  F.  Ins.  Co.,  22  N.  Y. 
App.  Div.  380,  49  N.  Y.  Suppl.  184. 

80.  McKibban  v.  Des  Moines  Ins.  Co.,  114 
Iowa  41,  86  N.  W.  38;  Born  v.  Home  Ins. 
Co.,  110  Iowa  379,  81  N.  W.  676,  SO  Am.  St. 
Eep.  300;  Home  F.  Ins.  Co.  v.  Johansen,  59 
Nebr.  349,  80  N.  W.  1047 ;  Johansen  v.  Home 
F.  Ins.  Co.,  54  Nebr.  548,  74  N.  W.  866; 
Omaha  F.  Ins.  Co.  v.  Dierks,  43  Nebr.  473,  61 
N.  W.  740;  State  Ins.  Co.  v.  Schreck,  27 
Nebr.  527,  43  N.  W.  340,  20  Am.  St.  Eep. 
696,  6  L.  E.  A.  524.  See  also  supra,  XIII, 
A,  3,  6. 

81.  Williamson  v.  New  Orleans  Ins.  Assoc, 
84  Ala.  106,  4  So.  36;  Grubbs  v.  Virginia  F. 
&  M.  Ins.  Co.,  110  N.  C.  108,  14  S.  E.  516; 
Prleger  v.  Exchange  Mut.  Ins.  Co.,  6  Wis. 
89;  Virginia  F.  &  M.  Ins.  Co.  v.  Buck,  88 
Va.  517,  13  S.  E.  973. 

That  negligence  of  insured  will  not  defeat 
recovery  see  infra,  XV,  B,  6. 

88.  Connecticut. —  Sheldon  v.  Hartford  F. 
Ins.  Co.,  22  Conn.  235,  58  Am.  Dec.  420; 
Glendale  Woolen  Co.  v.  Protection  Ins.  Co., 
21  Conn.  19,  54  Am.  Dec.  309. 

Massachusetts. —  Parker  v.  Bridgeport  Ins. 
Co.,  10  Gray  302;  Worcester  v.  Worcester 
Mut.  F.  Ins.   Co.,   9  Gray  27;   Underbill  v. 

[XIII   fit] 
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2.  Employment  of  Watchman  —  a.  In  General.  It  is,  however,  frequently 
customary  to  insert  in  the  modern  policy  certain  stipulations  as  to  the  prevention, 
of  fire  by  the  employment  of  a  watchman.  When  such  a  stipulation  amounts  to  a 
promissory  warranty,  it  is  immaterial  that  the  bi-each  had  nothing  to  do  with  the 
loss.^^  Statutory  provisions  that  the  insurer  shall  not  be  exonerated  by  the  negli- 
gence of  the  insured  do  not  relieve  the  latter  from  a  compliance  with  his  war- 
ranty in  this  respect.^ 

b.  Who  Is  a  Watchman.^'  One  who  sleeps  at  night  in  a  house  a  short  dis- 
tance from  the  premises,  visiting  the  buildings  several  times  during  the  night,  is 
not  a  watchman"  in  the  sense  required  by  the  policy;^*  nor  is  a  person  who 
merely  sleeps  on  the  premises  a  watchman.^  The  presence  of  individuals  on  the 
premises  is  not  a  compliance  with  the  warranty  if  they  are  not  keeping,  or  are 
not  there  to  keep,  watch.^ 

e.  Duty  of  Watchman  —  (i)  In  General.  This  warranty  is  not  satisiied  by 
an  occasional  tour  of  inspection,^'  but  requires  that  the  watchman  should  be  on 
duty  at  all  times  so  that  a  fire  would  not  progress  without  discovery.'" 

(ii)  Sleeping  on  Duty.  Tlie  fact  that  the  watchman  has  fallen  asleep  at 
the  time  of  the  fire  will  not  of  itself  prevent  a  recovery.'^ 

(ill)  Temporary  Absence.  The  absence  of  the  watchman  from  the  prem- 
ises temporarily  for  a  few  minutes  has,  however,  been  held  immaterial  when  it 
does  not  appear  that  the  loss  in  any  way  followed  therefrom,'*  but  when  the  war- 


Agawam  Mut.  F.  Ins.  Co.,  6  Cush  440  j 
Houghton  V.  Manufacturers'  Mut.  F.  Ins. 
Co.,  8  Mete.  114,  41  Am.  Dec.  489. 

New  York. — Ripley  v.  Mtna,  Ins.  Co.,  30 
N.  Y.  136,  86  Am.  Dec.  362  [reversing  29 
Barb.  552]. 

Wisconsin. —  Blumer  v.  Phoenix  Ins.  Co., 
45   Wis.   622. 

United  States. —  Albion  Lead  Works  v. 
Williamsburg  City  F.  Ins.  Co.,  2  Fed.  479. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  847 
et   seq. 

83.  Ripley  v.  Mtua,  Ins.  Co.,  30  N.  Y.  136, 
86  Am.  Dec.  362  [reversing  29  Barb.  552]. 

A  mere  slip  attached  to  a  policy,  requiring 
that  a  watchman  should  be  employed,  without 
a>  penalty  affixed  ior  breach,  has  been  con- 
sidered not  to  be  a  warranty.  Hart  v.  Niag- 
ara F.  Ins.  Co.,  9  Wash.  620,  38  Pac.  213,  27 
L.  R.  A.  86. 

A  statement  that  a  watchman  is  employed 
during  the  night  has  been  held  not  to  be  a 
warranty  that  such  a  precaution  would  be 
continued,  but  only  a  representation  as  to 
the  existing  state  of  things.  Worswick  v. 
Canada  F.  &  M.  Ins.  Co.,  3  Ont.  App.  487. 
Contra,  Whitlaw  v.  Phoenix  Ins.  Co.,  28  U.  C. 
C.  P.  53. 

84.  McKenzie  v.  Scottish  Union,  etc.,  Ins. 
Co.,  112  Cal.  548,  44  Pac.  922. 

85.  It  is  immaterial  that  the  party  is  not 
called  a  "  watchman  "  if  he  exercises  the  duty 
of  such  a  caretaker.  Ausable  Lumber  Co.  v. 
Detroit  Manufacturers'  F.  Ins.  Co.,  89  Mich. 
407,   50  N.   W.   870. 

86.  McKenzie  v.  Scottish  Union,  etc.,  Ins. 
Co.,  112  Cal.  548,  44  Pac.  922;  Rankin  v. 
Amazon  Ins.  Co.,  (Cal.  1890)  25  Pac.  260; 
Wenzel  v.  Commercial  Ins.  Co.,  67  Cal.  438, 
7  Pac.  817. 

87.  Brooks  v.  Standard  F.  Ins.  Co.,  11  Mo. 
App.  349. 

88.  Ballston   Spa  First  Nat.  Bank  v.  In- 
fill, H,  2.  a] 


surance  Co.  of  North  America,  50  N.  Y.  45 
[affirming  5  Lans.  203]. 

89.  Miller  v.  Germania  F.  Ins.  Co.,  34  Leg, 
Int.    (Pa.)    339. 

90.  Gibson  v.  Farmers',  etc.,  Ins.  Co.,  1 
Cine.  Super.  Ct.  410. 

Presence  on  the  premises  is  sufficient.  No 
particular  post  is  required  unless  so  ex- 
pressed. Andes  Ins.  Co.  v.  Shipman,  77  III. 
189. 

91.  Burlington  F.  Ins.  Co.  v.  Coflman,  13 
Tex.  Civ.  App.  439,  35  S.  W.  406;  Phoenix 
Assur.  Co.  V.  CoflFman,  10  Tex.  Civ.  App.  631, 
32  S.  W.  810. 

93.  Kansas. —  Kansas  Mill  Owners',  etc., 
Mut.  F.  Ins.  Co.  V.  Metcalf,  59  Kan.  383, 
53  Pac.  68. 

Kentucky. — London,  etc.,  Ins.  Co.  v.  Gertei- 
sen,  106  Ky.  815,  51  S.  W.  617,  21  Ky.  L. 
Rep.  471. 

Massachusetts. —  King  Brick  Mfg.  Co.  v. 
Phoenix  Ins.  Co.,  164  Mass.  291,  41  N.  E. 
277. 

Michigan. —  McGannon  v.  Michigan  Mil- 
lers' Mut.  F.  Ins.  Co.,  127  Mich.  636,  87 
N.  W.  61,  89  Am.  St.  Rep.  501,  54  L.  R.  A. 
739. 

Nebraska. —  Hanover  F.  Ins.  Co.  v.  Gustin, 
40  Nebr.  828,  59  N.  W.  375. 

New  York. —  Hovey  v.  American  Mut.  Ins. 
Co.,  2  Duer   554. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  848. 

Temporary  absence  immaterial. —  In  Au 
Sable  Lumber  Co.  v.  Detroit  Manufacturers' 
F.  Ins.  Co.,  89  Mich.  407,  50  N.  W.  870,  it 
was  held  that  his  temporary  absence  when 
the  fire  broke  out  was  not  a  breach,  if  the 
absence  was  upon  a  purpose  connected  with 
his  watchman's  duties.  So  an  absence  of  two 
hours  by  a  watchman  who  left  his  post 
contrary  to  directions  before  his  relief  man 
came  was  held  not  to  forfeit  the  policy,  al- 
though the  fire  occurred  in  the  interval.   Mc- 
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ranty  is  that  the  watchman  should  be  on  the  premises  constantly,  his  absence  at 
the  time  of  the  fire  is  fatal.'? 

d.  Custom  of  Owners  of  Similar  Property.  The  custom  of  owners  of  similar 
property  as  to  the  employment  of  a  watchman  is  not  admissible  to  vary  the 
express  undertaking  of  the  policy.'* 

3.  Appliances  For  Extinguishing  Fire  —  a.  In  General.  If  the  policy  provides 
that  the  insured  shall  maintain  appliances  of  a  certain  sort  to  extinguish  fire,  the 
failure  to  do  so  will  avoid  the  policy ;'°  but  it  has  been  held  that  a  failure  to  keep 
such  apparatus  at  a  specified  point  is  immaterial,  if  it  would  not  have  been 
accessible  even  if  maintained,  because  of  the  proximity  of  the  fire.'^ 

b.  Temporary  Breach  of  Warranty.  The  insured  is  not  responsible  for  a 
temporary  breach  of  such  a  warranty,  occasioned  by  necessary  repairs  put  upon 
the  protecting  system  ; "  nor  for  a  disability  caused  by  the  fire  itself,'^  or  by  the 
weather.'' 

4.  Keeping  of  Inventory,  Books,  and  Safes  —  a.  Validity  of  Clause.  In  order 
to  expedite  the  proof  of  loss  and  to  verify  the  lionesty  of  the  claim  of  loss,  pro- 
visions are  customarily  inserted  in  policies  upon  stocks  in  trade  requiring  the 
insured  to  take  an  inventory  at  frequent  intervals,  to  keep  regular  books,  and  to 
preserve  all  papers  in  an  iron  or  fireproof  safe.  These  provisions  are  uniformly 
upheld  as  promissory  warranties  to  be  strictly  performed  to  entitle  the  insured 
to  recover  for  a  loss.' 


Gannon  v.  Millers'  Nat.  Ins.  Co.,  171  Mo.  143, 
71  S.  W.  160,  94  Am.  St.  Rep.  778.  His  ab- 
sence from  the  immediate  premises  is  im- 
material when  he  is  on  adjacent  premises 
continuing  his  watch.  Sierra  Milling,  etc., 
Co.  17.  Hartford  F.  Ins.  Co.,  76  Cal.  235,  18 
Pac.  267 ;  Spies  v.  Greenwich  Ins.  Co.,  97 
Mich.  310,  56  N.  W.  560. 

93.  Trojan  Min.  Co.  v.  Fireman's  Ins.  Co., 
67  Cal.  27,  7  Pac.  4. 

94.  Glendale  Woolen  Co.  v.  Protection  Ins. 
Co.,  21  Conn.  19,  54  Am.  Dec.  309;  Ripley  v. 
iEtua  Ins.  Co.,  30  N.  Y.  136,  86  Am.  Dec. 
362  \reversing  29  Barb.  552].  Contra, 
Crocker  v.  People's  Mut.  F.  Ins.  Co.,  8  Cush. 
(Mass.)   79. 

95.  Southern  Ins.  Co.  v.  White,  58  Ark. 
277,  24  S.  W.  425;  Mechanics'  Ins.  Co.  v. 
Thompson,  57  Ark.  279,  21  S.  W.  468 ;  Sierra 
Milling,  etc.,  Co.  v.  Hartford  F.  Ins.  Co., 
76  Cal.  235,  18  Pac.  267 ;  Aurora  F.  Ins.  Co. 
V.  Eddy,  49  111.  106;  Garrett  v.  Provincial 
Ins.  Co.,  20  U.  C.  Q.  B.  200. 

An  agreement  to  install  such  appaiatus 
gives  the  insured  a  reasonable  time  in  which 
to  do  so.  Viele  v.  Germania  Ins.  Co.,  26 
Iowa  9,  96  Am.  Dec.  83 ;  Gloucester  Mfg.  Co. 
V.  Howard  F.  Ins.  Co.,  5  Gray  (Mass.)  497, 
66  Am.  Dec.  376. 

If  the  clause  as  to  appliances  is  in  the  ap- 
plication and  considered  to  be  a  representa- 
tion and  not  a  warranty,  a  substantial  com- 
pliance is  sufficient.  Daniels  v.  Hudson  River 
F.  Ins.  Co.,  12  Cush.  (Mass.)  416,  59  Am. 
Dec.  192;  Gilliat  v.  Pawtucket  Mut.  F.  Ins. 
Co.,  8  R.  I.  282,  91  Am.  Dec.  229. 

96.  Delaware  Ins.  Co.  v.  Harris,  26  Tex. 
Civ.  App.  537,  64  S.  W.  867. 

Likewise  if  the  appliance  could  not  have 
been  of  use  when  the  fire  was  discovered,  be- 
cause the  fire  was  then  beyond  control.  Syn- 
dicate Ins.  Co.  V.  Catchings,  104  Ala.  176,  16 
So.    46. 


97.  Cummer  Lumber  Co.  v.  Associated  Man- 
ufacturers' Mut.  F.  Ins.  Corp.,  173  N.  Y. 
633,  66  N.  E.  1106;  Townsend  v.  Northwest- 
ern Ins.  Co.,  18  N.  Y.  168. 

98.  Sayles  v.  Northwestern  Ins.  Co.,  21 
Fed.  Cas.  No.  12,422,  2  Curt.  610. 

99.  Cady  v.  Imperial  Ins.  Co.,  4  Fed.  Cas. 
No.  2,283,   4  Cliflf.  203. 

1.  Alabama. —  Georgia  Home  Ins.  Co.  v. 
Allen,  128  Ala.  451,  30  So.  537. 

Arkansas. —  Western  Assur.  Co.  V.  Att- 
heimer,  58  Ark.  565,  25  S.  W.  1067;  Pelican 
Ins.  Co.  V.  Wilkerson,  53  Ark.  353,  13  S.  W. 
1103. 

Georgia.— 'Kestei  v.  Scottish  Union,  etc., 
Ins.  Co.,  115  Ga.  454,  41  S.  E.  552;  Southern 
F.  Ins.  Co.  V.  Knight,  111  Ga.  622,  36  S.  E. 
821,  78  Am.  St.  Rep.  216,  52  L.  R.  A.  70; 
Scottish  Union,  etc.,  Ins.  Co.  v.  Stubbs,  98 
Ga.  754,  27  S.  E.  180. 

Illinois. — -Farmers'  F.  Ins.  Co.  v.  Bates, 
60  111.  App.  39,  65  111.  App.  37;  Forehand 
17.  Niagara  Ins.  Co.,  58  111.  App.  161  {re- 
versed in  169  111.  626,  48  N.  E.  830]. 

loica. —  Sowers  v.  Mutual  F.  Ins.  Co.,  113 
Iowa  551,  85  N.  W.  763. 

Missouri. —  Keet-Rountree  Dry-Goods  Co. 
V.  Mercantile  Town  Mut.  Ins.  Co.,  100  Mo, 
App.  504,  74  S.  W.  469;  Gibson  v.  Missouri 
Town  Mut.  Ins.  Co.,  82  Mo.  App.  515.  That 
substantial  compliance  is  sufficient  see  How 
erton  v.  Iowa  State  Ins.  Co.,  105  Mo.  App 
575,  80  S.  W.  27. 

Texas. —  Roberts,  etc.,  Co.  v.  Sun  Mut, 
Ins.  Co.,  19  Tex.  Civ.  App.  338,  48  S.  W, 
559;  Northwestern  Nat.  Ins.  Co.  v.  Mize 
(Civ.  App.  1896)  34  S.  W.  670;  American 
F.  Ins.  Co.  V.  Center,  (Civ.  App.  1895)  33 
S.  W.  554;  Home  Ins.  Co.  v.  Gary,  10  Tex 
Civ.  App.  300,  31  S.  ""<^  321;  American  F 
Ins.  Co.  V.  First  Nat.  Bank,  (Civ.  App.  189.^) 
30  S.  W.  384;  Standard  F.  Ins.  Co.  v.  Wil 
lock,  (Civ.  App.  1894)  29  S.  W.  218;  Kelley 
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b.  The  Inventory.  Where  the  policy  contains  a  condition  requiring  the 
insured  to  take  an  inventory  at  least  once  a  year,  the  insured  is  not  required  to 
take  an  inventory  immediately  upon  obtaining  the  insurance.  He  has  the  period 
mentioned  in  which  to  perform.'  If  the  policy  does  not  especially  direct  the 
taking  of  an  inventory,  but  only  the  preservation  of  the  last  one  taken,  the  fact 
that  no  inventory  has  ever  been  taken  will  not  defeat  the  policy.^  The  inventory 
intended  by  the  policy  is  a  "  detailed  and  itemized  enumeration  of  the  articles 
composing  the  stock  with  the  value  of  each,"  *  consequently  an  invoice  of  goods 
purchased  is  not  a  compliance  with  the  condition  requiring  an  inventory ;  °  nor  is 
a  mere  summary  of  the  condition  of  the  goods  sufficient.* 

e.  The  Books.  The  books  required  by  the  provision  are  those  which  show 
the  record  of  the  business,  including  purchases  and  sales  both  for  cash  and  on 


Goodfellow  Shoe  Co.  v.  Liberty  Ina.  Co.,  8 
Tex.  Civ.  App.  227,  28  S.  W.  1027.  But  see 
Royal  Ins.  Co.  v.  Brown,  (Civ.  App.  1896) 
36  S.  W.  591,  where,  in  conflict  with  other 
language  of  the  same  court,  it  is  stated  that 
•a  strict  compliance  is  not  essential. 

Tirginia. — ^Virginia  F.  &  M.  Ins.  Co.  v. 
Morgan,  90  Va.  290,  18  S.  E.  191. 

West  Vvrginia. —  L.  Rosenthal!  Clothing, 
etc.,  Co.  V.  Scottish  Union,  etc.,  Ins.  Co.,  55 
W.  Va.  238,  46  S.  E.  1021 ;  Maupin  v.  Scot- 
tish Union,  etc.,  Ins.  Co.,  53  W.  Va.  557,  45 
S.  E.  1003. 

United  States. —  Lozano  v.  Palatine  Ins. 
€o.,  78  Fed.  278,  24  C.  C.  A.  85. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  853. 

These  conditions  have  been  held  to  be  void 
in  some  states.  Thus  in  Kentucky  it  has 
■been  asserted  that  the  promise  is  without 
consideration  and  void.  Citizens'  Ins.  Co. 
-».  Crist,  56  S.  W.  658,  22  Ky.  L.  Rep.  47; 
Mechanics',  etc.,  Ins.  Co.  v.  Floyd,  49  S.  W. 
543,  20  Ky.  L.  Rep.  1538 ;  Phoenix  Ins.  Co.  v. 
Angel,  38  S.  W.  1067,  18  Ky.  L.  Rep.  1034. 
And  see  also  Wynne  v.  Liverpool,  etc.,  Ins. 
Co.,  71   N.   C.   121. 

A  mere  condition  that  a  claim  shall  be  sus- 
tained "  if  required,  by  books  of  account  and 
other  vouchers  "  does  not  bind  the  insured  to 
keep  such  books.  Wightman  v.  Western  M. 
&  F.  Ins.  Co.,  8  Rob.   (La.)    442. 

An  "  iron  safe  "  clause  printed  only  on  an 
attached  slip  and  not  referred  to  in  the  pol- 
icy is  not  a  warranty.  Georgia  Home  Ins. 
Co.  V.  McKinley,  14  Tex.  Civ.  App.  7,  37 
S.  W.  606. 

Materiality. —  The  clauses,  however,  come 
•within  statutory  requirements  that  a  breach 
of  a  warranty  shall  not  vitiate  the  contract 
imless  material.  Continental  F.  Ins.  Co.  v. 
Whitaker,    (Tenn.  Sup.  1904)    79  S.  W.  119. 

These  clauses,  as  others,  are  to  be  con- 
strued most  strongly  in  favor  of  the  insured. 
—  McNutt  V.  Virginia  F.  &  M.  Ins.  Co.,  (Tenn 
Ch.  App.  1897)  45  S.  W.  61;  Phoenix  Assur. 
Co.  V.  Stenson,  (Tex.  Civ.  App.  1904)  79 
S.  W.  866;  iEtna  Ins.  Co.  v.  Fitze,  (Tex. 
Civ.  App.  1904)  78  S.  W.  370.  Thus,  it  has 
been  held,  that  an  agreement  to  do  all  these 
acts  is  not  broken  save  by  a,  failure  to  per- 
form all,  and  not  only  a  particular  one. 
Connecticut  F.  Ins.  Co.  v.  Jeary,  60  Nebr. 
338,  83  N.  W.  78,  51  L.  R.  A.  698. 

Waiver. —  Of  course  these  warranties  may 
be    waived    by    the    insurer.      Keet-Rountree 
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Dry-Goods  Co.  v.  Mercantile  Town  Mut.  Ins. 
Co.,  100  Mo.  App.  504,  74  S.  W.  469.  See 
also  infra,  XIV. 

The  burden  is  on  the  insurer  to  show  a  non- 
compliance. German  Ins.  Co.  v.  Pearlstone, 
(Tex.  Civ.  App.  1898)    45  S.  W.  832. 

2.  Forehand  v.  Niagara  Ins.  Co.,  58  111. 
App.  161;  Hanover  F.  Ins.  Co.  v.  Dole,  20 
Ind.  App.  333,  50  N.  E.  772;  Citizens'  Ins. 
Co.  V.  Sprague,  8  Ind.  App.  275,  35  N.  E. 
720;  Howerton  v.  Iowa  State  Ins.  Co.,  105 
Mo.  App.  575,  80  S.  W.  27;  McCoUum  v. 
Niagara  P.  Ins.  Co.,  61  Mo.  App.  352.  And 
see  Bayless  v.  Merchants'  Town  Mut.  Ins. 
Co.,  106  Mp.  App.  684,  80  S.  W.  289;  New 
York  Continental  Ins.  Co.  v.  Waugh,  60  Nebr. 
348,  83  N.  W.  81. 

3.  Philadelphia  Fire  Assoc,  v.  Short,  100 
111.  App.  553. 

The  "  last  inventory  of  the  business  "  means 
the  last  inventory  of  the  stock  and  need  not 
cover  office  fixtures  and  other  articles  not 
included  in  the  policy.  Manchester  F.  Ins. 
Co.  V.  Simmons,  12  Tex.  Civ.  App.  607,  35 
S.  W.  722. 

The  last  inventory  preceding  the  taking 
of  the  policy  should  be  preserved  and  pro- 
duced. Continental  Ins.  Co.  v.  Cummings, 
(Tex.  Sup.  1904)  81  S.  W.  705  [reversing 
(Civ.  App.  1903)  78  S.  W.  378]. 

4.  Roberts,  etc.,  Co.  v.  Sun  Mut.  Ins.  Co., 
19  Tex.  Civ.  App.  338,  48  S.  W.  559 ;  Philadel- 
phia Fire  Assoc,  v.  Calhoun,  28  Tex.  Civ.  App. 
409,  67  S.  W.  153. 

The  mere  fact  that  by  reason  of  the  rapid 
changes  in  stock  the  inventory  would  not 
represent  the  quantity  or  kind  of  goods  on 
hand  a  short  time  later  does  not  excuse  a 
failure  to  take  an  inventory  as  required. 
Western  Assur.  Co.  v.  Kcmendo,  94  Tex.  367, 
60  S.  W.  661. 

5.  Southern  F.  Ins.  Co.  v.  Knight,  111  Ga. 
622,  36  S.  E.  821,  78  Am.  St.  Rep.  216,  52 
L.  R.  A.  70;  Home  Ins.  Co.  v.  Delta  Bank,  71 
Miss.  608,  15  So.  932;  Philadelphia  Fire  As- 
soc. V.  Masterson,  25  Tex.  Civ.  App.  518,  61 
S.  W.  962. 

6.  Delaware  Ins.  Co.  v.  Monger,  (Tex.  Civ. 
App.  1903)  74  S.  W.  792.  Although  the 
production  of  a  summarized  inventory  as 
contained  in  a  ledger  is  a  sufficient  compli- 
ance with  a  requirement  in  a  policy,  for  the 
production,  at  time  of  proof  of  loss,  of  "  an 
inventory."  Roberts,  etc.,  Co.  v.  Sun  Mut. 
Ins.  Co.,  13  Tex.  Civ.  App.  64,  35  S.  W.  955. 
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-credit.'  No  artificial  mode  of  keeping  them  is  required  if  these  matters  be  shown 
in  a  way  that  may  be  understood  reasonably  by  a  man  of  ordinary  intelligence.' 
The  requirement  contemplates  a  keeping  of  books  by  the  insured  ;  it  is  therefore 
not  met  by  producing  books  of  others,  although  they  show  the  same  transactions.' 
d.  Preservation  in  a  Safe.  As  already  noted,  the  clause  requiring  the  insured 
to  preserve  in  an  iron  safe  inventory  and  books,  and  to  produce  them  in  proof  of 
his  loss,  is  valid.^"  This  casts  upon  him  the  responsibility  for  their  loss  in  all 
•cases  where  such  loss  is  due  to  a  wrongful  or  negligent  act  on  his  part  or  on  the 
part  of  his  agents  or  servants.'^  The  stipulation,  however,  requires  only  that  the 
books  should  be  in  the  safe  at  night  and  when  the  store  is  not  open  for  business." 


7.  German  Ins.  Co.  v.  Bates,  67  111.  App. 
370. 

If  the  clause  appears  in  the  policy,  but  the 
property  insured  is  not  used  in  business,  the 
provision  as  to  keeping  books  is  inapplicable, 
but  it  cannot  be  said  that  a  billiard-room 
keeper  as  a  matter  of  law  is  not  required  to 
comply  therewith.  Sowers  v.  Mutual  F.  Ins. 
Co.,  113  Iowa  551,  85  N".  W.  763. 

Property  used  by  insured  for  domestic  con- 
.sumption. —  It  has  been  considered  unneces- 
sary to  keep  an  account  of  goods  taken  out 
of  stock  for  the  insured's  domestic  consump- 
tion when  the  policy  requires  a  "  complete 
record  of  business  transacted,  including  pur- 
chases and  sales  and  shipments."  .^tna  Ins. 
Co.  V.  Fitze,  (Tex.  Civ.  App.  1904)  78  S.  W. 
370. 

The  books  referred  to  are  those  covering 
transactions  after  the  date  of  the  execution 
of  the  policy.  Liverpool,  etc.,  Ins.  Co.  v. 
SheflFy,  71  Miss.  919,  16  So.  307. 

8.  Alabama. —  Western  Assur.  Co.  v.  Mc- 
Glathery,  115  Ala.  213,  22  So.  104,  67  Am. 
St.  Rep.  26. 

Arkansas. —  American  Cent.  Ins.  Co.  v. 
Ware,  65  Ark.  336,  46  S.  W.  129. 

Georgia. —  Morris  v.  Imperial  Ins.  Co.,  103 
Ga.  567,  29  S.  E.  927;  Liverpool,  etc.,  Ins. 
Co.  V.  Ellington,  94  Ga.  785,  21  S.  E.  1006. 

Missouri. —  Burnett  v.  American  Cent.  Ins. 
Co.,  68  Mo.  App.  343. 

Ohio. —  Connecticut  F.  Ins.  Co.  v.  Clark,  24 
Ohio  Cir.  Ct.  33. 

Texas. —  ^tna  Ins.  Co.  v.  Fitze,  ( Civ.  App. 
1904)   78  S.  W.  370. 

United  States. —  Liverpool,  etc.,  Ins.  Co.  v. 
Kearney,  180  U.  S.  132,  21  S.  Ct.  326,  45 
L.  ed.  460  [affirming  94  Fed.  314,  36  C.  C.  A. 
265] ;  Western  Assur.  Co.  v.  Redding,  68  Fed. 
708,  15  C.  C.  A.  619. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  853. 

For  example  where  a  business  is  conducted 
on  a  cash  basis,  books  are  sufficiently  kept  to 
show  small  credit  sales  when  the  credit  sale 
is  charged  on  a  memorandum,  erased  there- 
from when  paid,  and  then  entered  as  a  cash 
sale.  American  Cent.  Ins.  Co.  v.  Ware,  65 
Ark.  336,  46  S.  W.  129;  Meyer  v.  Insurance 
Co.  of  North  America,  73  Mo.  App.  166.  But 
see  Seville  v.  Merchants'  Ins.  Co.,  (Tex. 
Civ.  App.  1898)  46  S.  W.  914.  In  Sun  Mut. 
Ins.  Co.  V.  Dudley,  65  Ark.  240,  45  S.  W. 
539,  the  keeping  of  ttie  totals  of  daily  cash 
sales  and  of  a  bill  register  containing  the 
amount  of  invoices  of  goods  purchased  was 
held  not  a  compliance  with  a  requirement  that 


books  should  be  kept.  The  preservation  of 
slips  from  a  cash  register  is  not  a  compli- 
ance. Delaware  Ins.  Co.  ■;;.  Monger,  (Tex. 
Civ.  App.  1903)  74  S.  W.  792  [affirmed  in 
97  Tex.  362,  79  S.  W.  7]. 

A  bank  pass-book  showing  deposits  from 
various  sources  is  not  sufficient.  Gillum  i>. 
Philadelphia  Fire  Assoc,  106  Mo.  App.  673, 
80  S.  W.  283. 

Custom  of  merchants. —  In  Jones  v.  South- 
ern Ins.  Co.,  38  Fed.  19,  it  was  said  that 
the  covenant  to  keep  books  should  be  con- 
strued to  mean  that  they  shall  be  kept  in  the 
manner  customary  with  merchants. 

The  purpose  of  the  provision  is  accom- 
plished if  the  insured  produces  data  from 
which  the  amount  and  value  of  stock  at  the 
time  of  the  fire  can  be  reasonably  estimated. 
Malin  v.  Mercantile  Town  Mut.  Ins.  Co.,  105 
Mo.  A^p.  625,  80  S.  W.  56. 

9.  Rives  V.  Philadelphia  Fire  Assoc,  (Tex. 
Civ.  App.  1903)  77  S.  W.  424. 

10.  See  supra,  XIII,  H,  4,  a. 

11.  Such  an  act  is  an  inadvertent  leaving 
of  the  books  outside  of  the  safe  at  the  time 
they  should  have  been  within  it.  Goldman 
V.  North  British  Mercantile  Ins.  Co.,  48  La. 
Ann.  223,  19  So.  132;  Rives  v.  Philadelphia 
Fire  Assoc,  (Tex.  Civ.  App.  1903)  77  S.  W. 
424;  Philadelphia  Fire  Assoc,  v.  Calhoun,  28 
Tex.  Civ.  App.  409,  67  S.  W.  153;  Kemendo 
V.  Western  Assur.  Co.,  (Tex.  Civ.  App.  1900) 
57  S.  W.  293  [reversed  in  94  Tex.  367,  60 
S.  W.  661] ;  AUred  v.  Hartford  F.  Ins.  Co., 
(Tex.  Civ.  App.  1896)  37  S.  W.  95;  Liver- 
pool, etc.,  Ins.  Co.  v.  Kearney,  180  U.  S. 
132,  21  S.  Ct.  326,  45  L.  ed.  460  [affirming 
M  Fed.  314,  36  C.  C.  A.  265  (affirming  2  Ind. 
Terr.  67,  46  S.  W.  414)]. 

12.  If  the  store  be  actually  open,  although 
it  be  night,  the  books  may  be  left  out  of  the 
safe.  Sun  Ins.  Co.  v.  Jones,  54  Ark.  376,  15 
S.  W.  1034;  AUemania  F.  Ins.  Co.  v.  Fred, 
11  Tex.  Civ.  App.  311,  32  S.  W.  243;  Jones 
V.  Southern  Ins.  Co.,  38  Fed.  19. 

Such  a  clause  does  not  apply  to  a  suspen- 
sion of  business  caused  by  a  fire  raging  in  the 
vicinity  and  threatening  the  building,  so  that 
business  operations  are  interrupted  by  the 
danger.  The  insured  under  such  circum- 
stances must  exercise  only  reasonable  dili- 
gence to  preserve  the  books.  Phoenix  Ins. 
Co.  V.  Schwartz,  115  Ga.  113,  41  S.  B.  240, 
90  Am.  St.  Rep.  98,  57  L.  R.  A.  752. 

The  fact  that  the  insured  kept  but  one  set 
of  books  for  two  businesses  will  not  justify 
him  in   leaving  the   books   under   a   counter 
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The  policy  sometimes  gives  the  insured  the  option  of  leaving  the  books,  etc.,  in  a 
safe  or  safe  place.*^  If  the  insured  lias  complied  with  the  requirements  of  taking 
an  inventory  and  keeping  books,  the  fact  that  some  of  such  books  were  destroyed 
will  not  invalidate  his  policy  where  he  is  able  to  supply  the  missing  information 
by  other  satisfactory  means."  If  the  books  have  been  produced  '^  to  the  adjuster, 
their  subsequent  loss  is  not  a  breach  of  the  warranty.'*  If  the  policy  calls  for 
preservation  in  a  "  fireproof  safe  "  the  insured  does  not  by  this  term  warrant  the 
safe  to  preserve  the  books." 

5.  Prevention  of  Further  Loss.  A  provision  occasionally  met  with  in  poli- 
cies that  after  a  partial  loss  the  insured  shall  protect  the  property  from  further 
damage  and  separate  the  damaged  from  the  undamaged  property  is  an  absolute 
requirement  which  must  be  observed  as  a  condition  precedent  to  any  recovery  on 
the  policy.'* 

I.  Additional  Insurance  —  1.  Provisions  of  Policies  —  a.  Avoidance.  Upon 
the  assumption  that  the  insured  will  be  the  less  careful  to  protect  his  property 
from  loss  in  proportion  as  the  amount  of  his  insurance  is  increased,"  a  usual 
stipulation  of  the  policy  is  one  that  the  contract  shall  be  vitiated  if  additional 
insurance  is  procured  on  the  property  without  the  insurer's  consent.^  Such  a 
provision  is  valid  and  reasonable.^'  There  is  a  strange  conflict  of  opinion  as  to 
whether  the  policy  becomes  void  ipso  facto  or  whether  the  doing  of  the  pre- 


fer use  in  the  other  business,  when  one  busi- 
ness is  closed  for  the  night.  Southern  Ins. 
Co.  V.  Parker,  61  Ark.  207,  32  S.  W.  507. 

13.  Under  this  provision  the  United  States 
supreme  court  has  held  that  the  insured  may, 
when  a  fire  threatens,  remove  the  papers  to 
a  place  he  regards  as  safe  and  if  they  are 
lost  in  consequence  the  policy  is  not  affected. 
Liverpool,  etc.,  Ins.  Co.  v.  Kearney,  180  U.  S. 
132,  21  S.  Ct.  326,  45  L.  ed.  460  [affirming 
94  Fed.  314,  36  C.  C.  A.  265].  The  same  has 
also  been  held  in  East  Texas  F.  Ins.  Co.  v. 
Harris,  7  Tex.  Civ.  App.  647,  25  S.  W.  720. 

14.  Such  a  preservation  and  proof  are  con- 
sidered a  satisfactory  compliance  with  the 
warranty. 

Illinois. —  Merchants'  Nat.  Ins.  Co.  v.  Dun- 
bar, 88  111.  App.  574. 

Kentucky. —  Niagara  F.  Ins.  Co.  v.  Heflin, 
60  S.  W.  393,  22  Ky.  L.  E«p.  1212. 

Tennessee. —  McNutt  v.  Virginia  F.  &  M. 
Ins.  Co.,   (Ch.  App.  1897)   45  S.  W.  61. 

Texas. —  Brown  v.  Palatine  Ins.  Co.,  89 
Tex.  590,  35  S.  W.  1060;  Continental  F.  Ins. 
Co.  V.  Cummings,  (Civ.  App.  1903)  78  S.  W. 
378  [reversed  in  (Sup.  1904)  81  S.  W.  705]; 
German  Ins.  Co.  v.  Pearlstone,  18  Tex.  Civ. 
App.  706,  45  S.  W.  832;  Pennsylvania  F.  Ins. 
Co.  V.  Brown,  (Civ.  App.  1896)  36  S.  W. 
590;  Palatine  Ins.  Co.  v.  Brown,  (Civ.  App. 
1896)   34  S.  W.  462. 

United  States. —  Western  Assur.  Co.  v.  Red- 
ding, 68  Fed.  708,  15  C.  C.  A.  619. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  853. 

15.  Duty  to  produce. —  The  insured  must 
comply  with  the  company's  reasonable  de- 
mands for  production  of  books  so  far  as  pos- 
sible. Seibel  v.  Lebanon  Mut.  Ins.  Co.,  197 
Pa.  St.  106,  46  Atl.  851. 

16.  Pelican  Ins.  Co.  v.  Wilkerson,  53  Ark. 
353,  13  S.  W.  1103. 

17.  The  requirement  is  satisfied  by  the  use 
of  a  safe  believed  by  him  to  be  fireproof,  and 
of  the   kind   commonly   sold   on   the  market 
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and  understood  to  be  fireproof.  Philadelphia 
Fire  Assoc,  v.  Short,  100  III.  App.  553; 
Underwriters'  Fire  Assoc,  v.  Palmer,  32  Tex. 
Civ.  App.  447,  74  S.  W.  603;  Knoxville  F. 
Ins.  Co.  V.  Hird,  4  Tex.  Civ.  App.  82,  23 
S.  W.  393 ;  Liverpool,  etc.,  Ins.  Co.  v. 
Kearney,  180  U.  S.  132,  21  S.  Ct.  326,  45 
L.  ed.  460  [affirming  94  Fed.  314,  36  C.  C.  A. 
265].  See  also  Sneed  t:  British-American 
Assur.  Co.,  73  Miss.  279,  18  So.  928. 

18.  Thornton  v.  Security  Ins.  Co.,  117  Fed. 
773. 

Duty  to  preserve  the  property  see  infra, 
XVI,  D. 

19.  Carpenter  v.  Providence  Washington 
Ins.  Co.,  16  Pet.  (U.  S.)   495,  10  L.  ed.  1044. 

20.  The  standard  policy  stipulates  that  it 
is  to  be  void  "  if  insured  now  has,  or  shall 
hereafter  make  or  procure,  any  other  con- 
tract of  insurance,  whether  valid  or  not,  on 
the  property  covered,  in  whole  or  in  part, 
by  this  policy."  United  Firemen's  Ins.  Co.  v. 
Thomas,  92  Fed.  127,  134,  34  C.  C.  A.  240, 
47  L.  R.  A.  450. 

21.  Illinois.— Ua.llida.Y  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  31  111.  App.  398;  Ben  Franklin  Ins. 
Co.  V.  Weary,  4  111.  App.  74. 

Indiana. —  Bowlus  v.  Phenix  Ins.  Co.,  133 
Ind.  106,  32  N.  E.  319,  20  L.  R.  A.  400. 

lovxi. —  O'Leary  v.  Merchants',  etc.,  Mut. 
Ins.  Co.,  100  Iowa  420,  66  N.  W.  175,  69 
N.  W.  420,  62  Am.  St.  Rep.  555. 

Kansas. —  Commercial  Union  Assur.  Co.  v, 
Norwood,  57  Kan.  610,  47  Pac.  529. 

Louisiana. —  Monroe  Bldg.,  etc.,  Assoc.  V. 
Liverpool,  etc.,  Ins.  Co.,  50  La.  Ann.  1243,  24 
So.  238;  Meyers  v.  Germania  Ins.  Co.,  27  La. 
Ann.  63 ;  Leavitt  v.  Western  M.  &  F.  Ins.  Co., 
7  Rob.  351;  Battaille  v.  Merchants'  Ins.  Co., 
3  Rob.  384. 

Maine. —  Shurtleff  v.  Phenix  Ins.  Co.,  57 
Me.  137. 

Missouri. —  Dolan  v.  Missouri  Town  Mut. 
F.  Ins.  Co.,  88  Mo.  App.  666. 
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hibited  act  renders  the  policy  only  voidable  at  the  instance  of  the  insurer.^^  A 
number  of  courts  give  a  literal  efEect  to  the  stipulation  and  avoidance  immediately 
results.^  Other  courts  assert  that  the  provision  is  inserted  for  the  benefit  of  the 
company  and  may  be  waived  by  it  as  any  other  provision  intended  for  its  benefit, 
and  hence  the  policy  is  voidable  only.^ 

b.  Requiring  Notice  —  (i)  Result  of.  A  provision  requiring  notice  does  not 
render  the  policy  void  where  no  penalty  is  specified  for  failure  to  notify  the 
insurer ;  ^  but  if  it  is  specified  that  failure  to  give  notice  will  render  the  policy 
void,  notice  must  be  given  within  a  reasonable  time  or  the  policy  becomes  void.^' 
A  statement  that  the  insured  intends  to  effect  further  insurance  does  not  amount 
to  notice  of  such  insurance  when  obtained.^ 

(ii)  To  Whom  and  How  Oiyen.  If  a  manner  is  prescribed  none  other  will 
suffice.^     If  none  is  specified,  actual  notice  in  any  manner  communicated  is  suf- 


Nebraska. —  Hughes  v.  Insurance  Co.  of 
North  American,  40  Nebr.  626,  59  N.  W. 
112. 

Ohio. —  Harris  v.  Ohio  Ins.  Co.,  Wright  544. 

Pennsylvania. —  Seibel  v.  Lebanon  Mut.  Ins. 
Co.,  16  Lane.  L.  Rev.  356. 

Texas. —  Works  v.  Springfield  F.  &  M.  Ins. 
Co.,  (Civ.  App.  1904)  79  S.  W.  42;  Orient 
Ins.  Co.  V.  Prather,  25  Tex.  Civ.  App.  446,  62 
S.  W.  89. 

United  States. —  Georgia  Home  Ins.  Co.  v. 
Eosenfield,  95  Fed.  358,  37  C.  C.  A.  96;  Geib 
V.  International  Ins.  Co.,  10  Fed.  Cas.  No. 
5,298,  1  Dill.  443. 

Canada. — 'Western  Assur.  Co.  v.  Doull,  12 
Can.  Sup.  Ct.  446;  Campbell  v.  Mtna.  Ins. 
Co.,  4  N.  Brunsw.  21 ;  Greet  v.  Citizens'  Ins. 
Co.,  5  Ont.  App.  596;  Bruce  v.  Gore  Dist. 
Mut.  Assur.  Co.,  20  U.  C.  C.  P.  207 ;  Hatton 
V.  Beacon  Ins.  Co.,  16  U.  C.  Q.  B.  316;  West- 
ern Assur.  Co.  V.  Atwell,  2  L.  C.  Jur.  181; 
Beausoleil  v.  Canadian  Mut.  F.  Ins.  Co.,  1 
Montreal  Leg.  N.  4.  But  see  partly  contra, 
Graham  v.  Ontario  Mut.  Ins.  Co.,  14  Ont.  358. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  856. 

In  the  absence  of  a  provision  mere  over- 
insurance  without  fraudulent  design  does  not 
affect  the  insured's  right  to  recover.  Moore 
V.  Susquehanna  Mut.  F.  Ins.  Co.,  196  Pa.  St. 
30,  46  Atl.  266.    See  supra,  XII,  B,  2. 

The  insured  in  a  mutual  society  accepting 
a  policy  containing  such  a  provision  is  es- 
topped to  assert  its  invalidity.  Hygum  v. 
Mtna.  Ins.  Co.,  11  Iowa  21. 

22.  If  the  policy  but  requires  notice  when 
insurance  is  taken  and  notice  is  given,  very 
clearly  the  insurer  may  have  the  reserved 
light  to  cancel  the  policy,  but  the  contract  is 
not  void.  See  infra,  XIII,  I,  1,  b.  But  it  is 
when  the  policy  is  expressly  conditioned  to 
become  void  that  the  conflict  obtains.  See 
cases  cited  infra,  note  23. 

23.  Arkansas. —  Planters'  Mut.  Ins.  Assoc, 
V.  Green,  (1904)  80  S.  W.  151. 

Kansas. —  Commercial  Union  Assur.  Co.  v. 
Norwood,  57  Kan.  610,  47  Pac.  529. 

Louisiana. —  Monroe  Bldg.,  etc.,  Assoc,  v. 
Liverpool,  etc.,  Ins.  Co.,  50  La.  Ann.  1243,  24 
So.  238. 

Michigan. —  A.  M.  Todd  Co.  v.  Farmers' 
Mut.  F.  Ins.  Co.,  (1904)  100  N.  W.  442; 
New  York  Cent.  Ins.  Co.  v.  Watson,  23  Mich. 
486. 


Pennsylvania. —  Marshall  v.  Insurance  Co. 
of  North  America,  10  Pa.  Co.  Ct.  87. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  856. 

24.  Hubbard  v.  Hartford  F.  Ins.  Co.,  33 
Iowa  325,  11  Am.  Rep.  125;  Stevenson  v. 
Phoenix  Ins.  Co.,  83  Ky.  7,  4  Am.  St.  Rep. 
120;  Slobodisky  v.  Phenix  Ins.  Co.,  52  Nebr. 
395,  72  N.  W.  483;  Turner  v.  Meridan  P. 
Ins.  Co.,  16  Fed.  454.  See  also  infra,  XIII, 
I,  5,  a. 

25.  New  York  Fidelity,  etc.,  Co.  v.  Carter, 
23  Tex.  Civ.  App.  359,  57  S.  W.  315. 

26.  Seven  months  (Kimball  v.  Howard  F. 
Ins.  Co.,  8  Gray  (Mass.)  33),  twenty  days' 
unexplained  delay  (Mellen  v.  Hamilton  F. 
Ins.  Co.,  17  N.  Y.  609  [affirming  5  Duer 
101]),  and  ten  days  (Inland  Ins.,  etc.,  Co.  v. 
Stauffer,  83  Pa.  St.  397)  have  been  consid- 
ered unreasonable  delay.  And  see  also  Com- 
mercial Union  Assur.  Co.  v.  Temple,  29  Can. 
Sup.  Ct.  206;  Picard  v.  Compagnie  d' Assur., 
etc.,  2  Montreal  Super.  Ct.  117,  14  Rev.  LSg. 
136;  Beausoliel  v.  Canadian  Mut.  F.  Ins.  Co., 
1  Montreal  Leg.  N.  4. 

If  the  policy  gives  a  certain  period  in  which 
notice  may  be  given  the  insured  is  entitled  to 
the  last  hour  in  the  period,  but  no  time  there- 
after. Cumberland  Mut.  F.  Ins.  Co.  v.  Gilti- 
nan,  48  N.  J.  L.  495,  7  Atl.  424,  57  Am.  Rep. 
586. 

A  mistake  in  the  notice  as  to  the  name  of 
the  company  in  which  the  insurance  had  been 
taken  does  not  avoid  the  prior  policy.  Ben- 
jamin V.  Saratoga  County  Mut.  F.  Ins.  Co., 
17  N.  Y.  415.  Nor  does  a  mistake  both  as  to 
the  name  of  the  company  and  the  amount 
taken  out  if  such  amount  be  not  understated. 
Osser  V.  Provincial  Ins.  Co.,  12  U.  C.  C.  P. 
133. 

The  notice  must  have  been  given  prior  to 
loss.  Butler  v.  Waterloo  County  Mut.  F.  Ins. 
Co.,  29  U.  C.  Q.  B.  553. 

27.  Kimball  v.  Howard  F.  Ins.  Co.,  8  Gray 
(Mass.)  33;  Home  F.  Ins.  Co.  v.  Wood,  50 
Nebr.  381,  69  N.  W.'  941 ;  Eagle  F.  Co.  v. 
Globe  L.  &  T.  Co.,  44  Nebr.  380,  62  N.  W. 
895;  Healey  v.  Imperial  F.  Ins.  Co.,  5  Nev. 
268;  New  Orleans  Ins.  Assoc,  v.  Griffin,  66 
Tex.  232,  18  S.  W.  505.  But  see  McCrea  v. 
Waterloo  County  Mut.  P.  Ins.  Co.,  26  U.  C. 
C.  P.  431.  query. 

28.  Billington  v.  Provincial  Ins.  Co.,  3  Can. 
Sup.  Ct.  182  [affirming  2  Ont.  App.  158   (re- 
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flcient.^  Notice  to  an  agent  who  effected  the  insurance  and  to  whom  a  policy  is- 
intrusted  for  delivery,  of  existing  insurance,  is  sufficient.^  The  same  has  been 
held  as  to  an  agent  employed  to  solicit  rislis  and  to  negotiate  contracts,''  although 
the  contrary  has  been  more  generally  held ;  ^  but  such  agents  are  not  authorized 
to  consent  to  any  additional  insurance  in  the  absence  of  express  authorization.'* 
e.  Permission.  The  right  to  prohibit  additional  insurance  involves  the  right 
to  limit  the  amount  of  any  additional  insurance.'*  If  permission  be  given  to 
carry  additional  insurance  any  condition  upon  which  the  permission  rests  must. 
be  fulUlled  or  forfeiture  results.'^  A  recital  in  the  policy  limiting  the  total 
insurance  permitted  to  a  certain  proportion  of  the  value  ^  of  the  property  is  an 
implied  consent  that  the  insured  may  carry  concurrent  insurance  within  the 
limit  named  without  affecting  the  policy."  If  the  insured  takes  out  a  greater 
amount  than  that  permitted  no  proportionate  recovery  is  permitted,  but  a 
forfeiture  in  toto  results.'' 


versing  24  Grant  Ch.  (U.  C.)  299)];  Gra- 
ham V.  London  Mut.  F.  Ins.  Co.,  13  Ont. 
132. 

Actual  notice  to  a  director  is  not  enough 
when  the  policy  requires  "  written  notice  to 
the  secretary."  Bard  v.  Penn  Mut.  F.  Ins. 
Co.,  153  Pa.  St.  257,  25  Atl.  1124,  34  Am.  St. 
Eep.  704. 

Verbal  notice  is  insufficient  where  written 
notice  is  required.  Gilbert  v.  Phoenix  Ins. 
Co.,  36  Barb.  (N.  Y.)  372. 

39.  Union  Ins.  Co.  v.  Murphy,  1  Pa.  Cas. 
570,  4  Atl.  352. 

Unless  a  writing  is  required  verbal  notice  is 
sufficient.  Schenck  v.  Mercer  County  Mut.  F. 
Ins.  Co.,  24  N.  J.  L.  447. 

Mailing  of  the  notice  is  not  sufficient  when 
the  same  was  not  actually  received.  MeSpar- 
ran  v.  Southern  Mut.  P.  Ins.  Co.,  193  Pa.  St. 
184,  44  Atl.  317;  Lyons  v.  Manufacturers', 
etc.,  Ins.  Co.,  28  U.  C.  C.  P.  13. 

30.  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St. 
345,  15  Am.  Rep.  612;  Farmers'  Mut.  Ins. 
Co.  V.  Taylor,  73  Pa.  St.  342. 

If  the  agent  has  ceased  to  act  for  the  in- 
surer the  notice  is  of  course  ineffectual.  Il- 
linois Mut.  P.  Ins.  Co.  V.  Malloy,  50  111.  419. 

31.  Schenck  v.  Mercer  County  Mut.  F.  Ins. 
Co.,  24  N.  J.  L.  447. 

32.  Mitchell  v.  Lycoming  Mut.  Ins.  Co., 
51  Pa.  St.  402.     See  infra,  XIV,  B,  1,  b,  (il). 

33.  Heath  v.  Springfield  F.  Ins.  Co.,  58 
N.  H.  414. 

34.  Van  Buren  v.  St.  Joseph  County  Village 
F.  Ins.  Co.,  28  Mich.  398;  Union  Nat.  Bank 
V.  German  Ins.  Co.,  71  Fed.  473,  18  C.  C.  A. 
203. 

35.  Powell  V.  Phcenix  Ins.  Co.,  10  Ky.  L. 
Eep.  80. 

36.  Burge  v.  Greenwich  Ins.  Co.,  106  Mo. 
App.  244,  80  S.  W.  342. 

The  term  "estimated  value"  as  used  in 
this  connection  means  the  value  mentioned  in 
the  policy.  Elliott  v.  Lycoming  County  Mut. 
Ins.  Co.,  66  Pa.  St.  22,  5  Am.  Dec.  323. 

37.  Strauss  v.  Phenix  Ins.  Co.,  9  Colo.  App. 
386,  48  Pae.  822;  Senor  v.  Western  Millers' 
Mut.  F.  Ins.  Co.,  181  Mo.  104,  79  S.  W.  687; 
Dolan  V.  Missouri  Town  Mut.  F.  Ins.  Co.,  88 
Mo.  App.  666;  Bush  v.  Missouri  Town  Mut. 
Ins.  Co.,  85  Mo.  App.  155 ;  Palatine  Ins.  Co. 
V.  Ewing,  92  Fed.  Ill,  34  C.  C.  A.  236. 
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Meaning  of  the  term  "concurrent"  see 
Corkery  v.  Security  F.  Ins.  Co.,  99  Iowa  382, 
68  N.  W.  792 ;  New  Jersey  Rubber  Co.  v.  Com- 
mercial Union  Assur.  Co.,  64  N.  J.  L.  580,  46 
Atl.  777;  Caraher  v.  Royal  Ins.  Co.,  63  Hun 
(N.  Y.)  82,  17  N.  Y.  Suppl.  858;  Gough  v. 
Davis,  24  Misc.  (N.  Y.)  245,  52  N.  Y.  Suppl. 
947.  A  policy  for  one  thousand  dollars  was 
issued  on  property  already  insured  for  three 
thousand  dollars.  The  words  appeared 
"  Total  concurrent  insurance  $4000."  This 
phrase  was  construed  to  include  the  amount 
on  the  policy  in  suit  and  a  further  policy  of 
one  thousand  dollars  vitiated  the  contract. 
East  Texas  F.  Ins.  Co.  v.  Blum,  76  Tex.  653, 
13  S.  W.  572.  And  see  Senor  v.  Western 
Millers'  Mut.  F.  Ins.  Co.,  181  Mo.  104,  79 
S.  W.  687. 

The  words  "  additional  insurance "  whett 
used  in  a  permit  indorsed  upon  a  policy  mean 
prior  as  well  as  subsequent  insurance. 
Behrens  v.  Germania  Ins.  Co.,  58  Iowa  26,  11 
N.  W.  719. 

The  mere  fact  that  a  blank  space  intended 
for  a  convenient  place  to  give  permission  for 
additional  insurance  is  not  crossed  out  is  not 
of  itself  permission  for  the  carrying  of  con- 
current insurance.  Philadelplaia  Under- 
writers' Ins.  Co.  V.  Bigelow,  (Fla.  1904)  37 
So.  210.  But  contra,  Medley  v.  German  Alli- 
ance Ins.  Co.,  55  W.  Va.  342,  47  S.  E.  101. 

When  the  policy  requires  notice  and  such 
notice  is  sent  to  the  insurer,  but  no  dissent 
from  the  carrying  of  such  insurance  is  com- 
municated, there  is  an  implied  consent  thus 
given  to  continue  the  further  insurance. 
Shannon  v.  Hastings  Mut.  Ins.  Co.,  2  Ont. 
App.  81  [affirming  26  U.  C.  C.  P.  380].  And 
see  also  infra,  XIV,  D,  2,  c. 

38.  Dolan  v.  Missouri  Town  Mut.  F.  Ins. 
Co.,  88  Mo.  App.  666;  Allen  v.  German- 
American  Ins.  Co.,  123  N.  Y.  6,  25  N.  E.  309 
[affirmed  in  3  N.  Y.  Suppl.  170] ;  Bahner  v. 
Stone  Valley  Mut.  F.  Ins.  Co.,  127  Pa.  St. 
464,  17  Atl.  983;  Mitchell  v.  Lycoming  Mut. 
Ins.  Co.,  51  Pa.  St.  402;  Lycoming  Ins.  Co. 
V.  Mitchell,  48  Pa.  St.  367;  Lycoming  Mut. 
Ins.  Co.  V.  Slockbower,  26  Pa.  St.  199. 

That  a  prior  policy  is  avoided  by  the  tak- 
ing out  of  additional  insiirance  above  a  per- 
mitted amount  thus  bringing  the  total 
amount  of  concurrent  insurance  within  the 
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2.  Time  of  Effecting.  The  earlier  form  of  prohibition  that  "  if  any  member 
procures  insurance  "  or  "  if  the  holder  insures "  in  another  company  the  policy 
shall  be  avoided  was  held  to  apply  only  to  the  procuring  of  subsequent  insurance 
after  the  issuance  of  the  policy,"  and  not  to  that  previously  eflEected.^"  The 
present  forms  refer  to  insurance  procured  at  a  time  prior,  contemporaneous,  or 
subsequent." 

3.  Knowledge  and  Good  Faith  of  Insured.  When  the  policy  is  conditioned 
to  be  void  upon  the  taking  out  of  additional  insurance,  the  facts  that  there  was  no 
intention  to  defraud  the  insurer,  that  the  insured  was  ignorant  of  the  existence 
of  the  provision  of  the  policy  or  of  any  prior  insurance,  if  the  existence  of  prior 
insurance  is  stipulated  to  have  the  same  effect,  or  that  the  insurance  was  obtained 
in  f orgetf ulness,  are  all  immaterial ;  the  policy  is  avoided.*'  Insurance  obtained, 
however,  by  a  third  person  without  the  knowledge  or  consent  of  the  insured, 
upon  the  same  interest  as  that  of  the  insured,  will  not  affect  his  rights  under  his 
poHcy.*^  If  the  policy  simply  prohibits  further  insurance  with  no  penalty  for  a 
hreach,  a  fraudulent  intent  on  the  part  of  the  insured  in  obtaining  the  additional 
insurance  must  be  shown  to  defeat  a  recovery." 


amount  allowed  by  the  policy  in  suit  is  im- 
material; both  policies  are  avoided.  Koyal 
Ins.  Co.  V.  McCrea,  8  Lea  (Tenn.)  531,  41 
Am.  Eep.  656. 

39.  Warwick  v.  Monmouth  County  Mut. 
r.  Ins.  Co.,  44  N.  J.  L.  83,  43  Am.  Rep.  343 ; 
Harris  v.  Ohio  Ins.  Co.,  5  Ohio  466. 

A  provision  that  if  subsequent  permitted 
insurance  is  invalid  the  insured  wiU  be 
deemed  to  have  canceled  the  policy  refers  to 
subsequent  invalid  insurance.  Gurnett  v. 
Atlas  Mut.  Ins.  Co.,  124  Iowa  547,  100  N.  W. 
542. 

40.  Uhler  v.  Farmers'  American  F.  Ins. 
Co.,  4  Leg.  Gaz.  (Pa.)  354.  And  see  Lewis  «. 
Guardian  P.,  etc.,  Assur.  Co.,  93  N.  Y.  App. 
Div.  157,  87  N.  Y.  Suppl.  525. 

41.  So  that  a  provision  that  the  policy 
shall  be  void  if  the  "  insured  now  has  or 
shall  hereafter  make  or  procure  other  in- 
surance "  is  broken  by  obtaining  another 
policy  at  the  same  time,  although  both  poli- 
cies take  effect  simultaneously.  United  Fire- 
men's Ins.  Co.  V.  Thomas,  92  Fed.  127,  34 
C.  C.  A.  240,  47  L.  R.  A.  450.  Contra,  Wash- 
ington F.  Ins.  Co.  V.  Davison,  30  Md.  91. 

In  Kentucky  it  has  been  held  that  two 
policies,  at  least  when  issued  by  different 
agents,  cannot  be  simultaneous;  and  the 
necessary  presumption  of  law  and  fact  is  that 
one  of  the  policies  was  antecedent  to  the 
other,  and  consequently  that  both  companies 
can  assert  clauses  against  additional  insur- 
ance. Manhattan  Ins.  Co.  v.  Stein,  5  Bush 
652. 

42.  Sugg  V.  Hartford  F.  Ins.  Co.,  98  N.  C. 
143,  3  S.  E.  732 ;  Arnold  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  106  Tenn.  529,  61  S.  W.  1032.  But 
see  Wilson  v.  Queen  Ins.  Co.,  5  Fed.  674. 

Mistaken  statements  of  agent. —  But  the 
obtaining  of  a  policy  beyond  the  limit  of  in- 
surance, based  on  the  mistaken  statements 
of  the  agents  who  delivered  the  policy  in 
suit,  as  to  the  amount  of  insurance  still 
alive  on  the  property  was  held  not  to  vitiate 
the  policy  in  Boulden  v.  Svndicate  Ins.  Co., 
(Ala.  1892)  11  So.  777;  Phtenix  Ins.  Co.  v. 
Boulden,  96  Ala.  609,   11   So.  774.     Contra, 


Gauthier  v.  Waterloo  Ins.  Co.,  44  U.  C.  Q.  B. 
490. 

43.  Illinois. —  Westchester  F.  Ins.  Co.  v. 
Foster,  90  111.  121. 

Kentucky. —  London,  etc.,  F.  Ins.  Co.  v. 
TurnbuU,  86  Ky.  230,  5  S.  W.  542,  9  Ky.  L. 
Rep.  544. 

Louisiana. —  Cannon  v.  Home  Ins.  Co.,  49 
La.  Ann.  1367,  22  So.  387. 

Massaclvusetts. —  Nichols  v.  Fayette  Mut. 
F.  Ins.  Co.,  1  Allen  63. 

Minnesota. —  St.  George's  Church  v.  Sun 
Fire  Office  Ins.  Co.,  54  Minn.  162,  55  N.  W. 
909. 

New  York. —  De  Witt  v.  Agricultural  Ins. 
Co.,  89  Hun  229,  36  N.  Y.  Suppl.  570  [af- 
firmed in  157  N.  Y.  353,  51  N.  E.  977]. 

North  Carolina. —  Nelson  v.  Atlanta  Home 
Ins.  Co.,  120  N.  C.  302,  27  S.  E.  38. 

Ohio. —  Knight  v.  Eureka  F.  &  M.  Ins.  Co., 
26  Ohio  St.  664,  20  Am.  Rep.  778. 

Pennsylvania. —  West  Branch  Lumberman's 
Exch.  V.  American  Cent.  Ins.  Co.,  183  Pa.  St. 
366,  38  Atl.  1081. 

Canada. —  McLachlan  v.  .^tna  Ins.  Co.,  9 
N.  Brunsw.  173;  Sauvey  v.  Isolated  Risk, 
etc.,  F.  Ins.  Co.,  44  U.  C.  Q.  B.  523 ;  Kanady 
V.  Gore  Dist.  Mut.  F.  Ins.  Co.,  44  U.  C.  Q.  B. 
261.  Contra,  Perry  v.  Liverpool,  etc.,  Ins. 
Co.,  34  N.  Brunsw.  380. 

See  28  Cent.  Dig.  tit.  "Insurance,''  §  858. 

Duty  of  insured. —  The  insured  in  such  a 
case  is  bound  in  good  faith  on  discovery  of 
the  double  insurance  to  reveal  the  existence 
of  the  other  policy  and  to  unequivocally  dis- 
claim any  benefit  therefrom.  McKelvy  v. 
German- American  Ins.  Co.,  161  Pa.  St.  279, 
28  Atl.  1115. 

44.  Insurance  Co.  of  North  America  v. 
Coombs,  19  Ind.  App.  331,  49  N.  E.  471; 
O'Leary  v.  German  American  Ins.  Co.,  100 
Iowa  390,  69  N.  W.  686. 

Fraud  of  the  insured  on  a  subsequent  in- 
surer in  representing  that  he  was  uninsured 
is  no  defense  to  a  prior  insurer  in  whose 
policy  there  was  no  clause  limiting  insurance. 
Names  v.  Union  Ins.  Co.,  104  Iowa  612,  74 
N.  W.  14. 

[XIII,  I,  3] 
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4.  Under  Statutes  Relating  to  Increase  of  Risk.  Different  holdings  appear 
■under  statutes  providing  that  no  breach  of  condition  shall  affect  the  insured's 
right  of  recovery  unless  it  increases  tlie  risk.*' 

5.  What  Constitutes  —  a.  Invalidity  of  Policy.  In  case  the  provisions  of  the 
subsequent  policy  are  not  broken,  or  if  it  does  not  contain  a  provision  tbat  other 
insurance  is  prohibited,  and  the  subsequent  policy  is  in  other  respects  valid,  the 
prior  policy  conditioned  against  additional  insurance  is  invalidated.*"  In  case  the 
second  policy,  for  other  reasons  than  the  presence  of  a  prohibition  against  addi- 
tional insurance,  is  invalid,  the  additional  insurance  has  never  actually  been  had 
and  the  prior  policy  is  unaffected."  However,  if  the  second  policy,  like  the  first, 
contains  a  provision  that  it  shall  be  void  if  the  insured  has  or  obtains  other  insur- 
ance, there  is  great  difficulty  in  determining  whether  the  second  policy  is  ijpso 
facto  void  by  virtue  of  the  clause  and  of  the  prior  insurance,  and  hence  does  not 
constitute  a  breach  of  the  prohibition  contained  in  the  prior  policy,  or  whether 
the  second  policy  is  voidable  only  at  the  option  of  the  second  insurer  and  hence 
constitutes  such  additional  insurance  as  to  vitiate  the  prior  contract.  The  answer 
in  a  given  jurisdiction  will  depend  on  whether  a  policy  is  regarded  as  void,  or 
voidable  only,  for  breach  of  the  condition  against  further  insurance.*^  In  many 
cases  the  former  view  is  adopted ;  the  second  policy  is  therefore  void  and  the 
prior  policy  enforceable,  the  condition  remaining  unbroken ;  *^  but  the  authori- 
ties are  nearly  as  numerous  to  the  effect  that  the  second  policy  is  valid  until 
avoided,  constitutes  additional  insurance,  and   so  operates  to   vitiate  the   first 


45.  In  Sun  Fire  Office  v.  Clark,  53  OJiio  St. 
414,  42  N.  E.  248,  38  L.  K.  A.  562,  such  a 
statute  was  held  inapplicable,  inasmuch  as,  it 
"was  said,  additional  insurance  is  as  a  matter 
•of  law  an  increase  of  risk.  The  statutory  pro- 
vision was  a  protection,  however,  in  Lindley 
X.  Union  Farmers'  Mut.  F.  Ins.  Co.,  65  Me. 
368,  20  Am.  Rep.  701,  when  there  was  no 
proof  of  actual  increase  of  risk  by  the  taking 
out  of  the  second  policy. 

46.  See  cases  cited  supra,  XIII,  I,  1,  a. 
The  matter  must  depend  upon  the  validity' 

or  non-validity  at  the  date  of  the  insurance 
and  not  at  the  date  of  the  loss.  Equitable 
Ins.  Co.  V.  McCrea,  8  Lea  (Tenn.)  541.. 

47.  Boston  Dwelling  House  Ins.  Co.  v.  Gar- 
ner, 56  111.  App.  199;  Phenix  Ins.  Co.  v. 
Lamar,  106  Ind.  513,  7  N.  E.  241,  55  Am. 
Eep.  764;  Rising  Sun  Ins.  Co.  i\  Slaughter, 
20  Ind.  520;  Wheeler  v.  Watertown  F.  Ins. 
Co.,  131  Mass.  1 ;  Funke  v.  Minnesota  Farm- 
ers' Mut.  F.  Ins.  Assoc,  29  Minn.  347,  13 
N.  W.  164,  43  Am.  Rep.  216. 

As  for  instance  if  the  second  policy  is  void 
because  issued  by  a  foreign  insurer  without 
compliance  with  statutory  regulations  (Ris- 
ing Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  520)  ; 
or  if  the  second  company  has  no  license  from 
the  government,  or  charter,  when  the  same  is 
required  by  the  local  law  (National  Ins.  Co. 
V.  Rousseau,  13  Quebec  295)  ;  or  where  the 
insured  had  not  the  sole,  entire,  and  uncon- 
ditional ownership  of  the  property  as  he  had 
represented  to  the  insurer  ( Wheeler  v.  Water- 
town  F.  Ins.  Co.,  131  Mass.  1).  And  in  these 
cases  it  is  apparently  immaterial  that  the 
second  insurer  might  have  waived  the  for- 
feiture. But  in  Bigler  v.  New  York  Cent. 
Ins.  Co.,  20  Barb.  (N.  Y.)  635,  a  policy  not 
void,  but  voidable  only  by  the  second  insurer, 
-was  not  considered  to  vitiate  the  former 
policy. 

[XIII,  I.  4] 


48.  See  cases  cited  supra,  XII,  B,  5;  XIII, 
I,  1,  a. 

"  We  think  the  court  adopted  the  proper 
distinction  —  if  they  were  void  at  the  time 
of  the  loss  they  constituted  no  obstacle;  but 
if  voidable  only  by  reason  of  some  breach  of 
condition  enabling  the  insurers  to  avoid  them 
but  which  they  had  waived,  the  overinsurance 
undoubtedly  existed."  Mitchell  v.  Lycoming 
Mut.  Ins.  Co.,  51  Pa.  St.  402,  409,  per  Ag- 
new,  J. 

49.  Illinois. —  Germania  F.  Ins.  Co.  v. 
Klewer,  129  111.  599,  22  N.  E.  489  [reversing 
27  111.  App.  590]. 

Iowa. —  Behrens  v.  Germania  F.  Ins.  Co., 
64  Iowa  19,  19  N.  W.  838;  Hubbard  v.  Hart- 
ford F.  Ins.  Co.,  33  Iowa  325,  11  Am.  Rep. 
125. 

Kansas. —  Boatman's  F.  &  M.  Ins.  Co.  v. 
James,  10  Ky.  L.  Rep.  816. 

Maine. —  Philbrook  v.  New  England  Mut.  F. 
Ins.  Co.,  37  Me.  137. 

Maryland. —  Sweeting  v.  Hartford  County 
Mut.  F.  Ins.  Co.,  83  Md.  63,  34  Atl.  826,  32 
L.  R.  A.  570. 

Massachusetts. —  Hayes  v.  Milford  Mut.  F. 
Ins.  Co.,  170  Mass.  492,  49  N.  E.  754;  Thomas 
V.  Builders'  Mut.  F.  Ins.  Co.,  119  Mass.  121, 
20  Am.  Rep.  317;  Clark  v.  New  England 
Mut.  F.  Ins.  Co.,  6  Cush.  342,  53  Am.  Rep.  44; 
Jackson  v.  Massachusetts  Mut.  F.  Ins.  Co., 
23  Pick.  418,  34  Am.  Deo.  69. 

Missouri. —  Dahlberg  v.  St.  Louis  Mut.  F. 
&  M.  Ins.  Co.,  6  Mo.  App.  121. 

New  Hampshire. —  Gale  v.  Belknap  County 
Ins.  Co.,  41  N.  H.  170. 

New  Jersey. —  Schenck  v.  Mercer  County 
Mut.  F.  Ins.  Co.,  24  N.  J.  L.  447;  Jersey 
City  Ins.  Co.  v.  Nichol,  35  N.  J.  Eq.  291,  40 
Am.  Rep.  625. 

Ohio. —  Fireman's  Ins.  Co.  v.  Holt,  35  Ohio 
St.  189,  35  Am.  Rep.  601. 
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policy.'"  It  would  seem  to  follow  therefore  that  the  prior  policy  becoming  non- 
■existent  the  condition  of  the  second  policy  is  not  broken,  so  that  that  which  would 
have  been  voidable  had  the  prior  policy  survived  now  becomes  valid.*'  Insiirers 
have  in  view  'of  this  conflict  inserted  in  their  nnif orm  policies  a  provision  that 
th«  forfeiture  is  to  occur  whether  the  additional  insurance  be  "  valid  or 
otherwise."  In  general  such  a  clause  is  held  as  reasonable.^^  If  the  second 
insurer  waives  the  defense  of  invalidity  and  pays  the  policy  either  in  full  or  in 
part  by  way  of  compromise,  some  courts  assert  that  the  insured,  having  accepted 
the  beneiit  of  the  insurance,  is  estopped  to  deny  its  validity,  and  therefore  can- 
not recover  on  the  prior  policy ;  and  if  the  second  policy  was  only  voidable  there 
seems  a  greater  reason  for  this  view;*^  other  courts,  however,  do  not  agree  that 
there  is  any  estoppel  which  can  be  set  up  by  the  first  insurer  under  such 
eircumstances.^ 

b.  Ineomplete  Further  Insurance.     Incomplete  additional  or  further  insur- 
ance does  not  affect  a  policy  containing  a  provision  against  additional  insurance.*^ 


Pennsylva/iiia. —  Staeey  v.  Fianklin  'F.  Ina. 
■Co.,  2  Watts  &  S.  506;  Knapp  v.  North  Wales 
Hut.  Live  Stock  Ins.  Co.,  11  Mantg.  Ca  Rep. 
119. 

Virginia. —  Sutherlaaid  v.  Old  Dominiom 
Ins.  Co.,  31  Gratt.  176. 

West  Virginia. —  Woolpert  v.  Franklin  Ins. 
Co.,  42  W.  Va.  647,  26  S.  E.  521. 

United  States. —  Allison  iv.  Phcenix  Ins.  Co., 
1  Fed.  Cas.  No.  252,  3  Dill.  480. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  869. 

A  iLOtice  l)y  tbe  assiur£d  to  the  oompany,  in 
accordance  with  the  terms  of  ttShe  policy,  that 
"there  was  subseqiuent  insurance  on  the  prop- 
■erty  in  another  company  would  not  estop  him 
from  claiming,  in  an  action  against  the  first 
company,  that  such  subsequent  insurance  was 
invalid.  Hubbard  v.  Hartford  F.  Ins.  Co.,  33 
Iowa  325,  11  Am.  Rep.  125. 

50.  Georgia. —  Lackey  v.  Georgia  Home  Ins. 
Co.,  42  Ga.  456. 

Indiana. —  Replogle  v.  American  Ins.  Co., 
132  Ind.  360,  31  N.  E.  947,  114  Ind.  1,  15 
N.  E.  810. 

Kentucky. —  Stephenson  v.  Phoenix  Ins.  Co., 
€  Ky.  L.bep.  196. 

Louisiana. —  Allen  v.  Merchants'  Mut.  Ins. 
Co.,  30  La.  Ann.  1386,  31  Am.  Rep.  243. 

Michigan. —  Donogh  v.  Farmers'  F.  Ins. 
Co.,  104  Mich.  503,  62  N.  W.  721. 

Nebraska. — •  Hughes  v.  Insurance  Ca  of 
North  America,  40  Nebr.  626,  59  N.  W.  112. 

New  York. —  Bigler  v.  New  York  Cent.  Ins. 
Co.,  22  N.  Y.  402  [affirming  20  Barb.  635]. 

Tennessee. —  Somerfield  v.  State  Ins.  Co., 
«  Lea  547,  41  Am.  Rep.  662. 

Teanas. —  Wilson  v.  Mtna  Ins.  Co.,  12  Tex. 
Civ.  App.  512,  33  S.  W.  1085. 

Canada.- —  Gauthier  v.  Waterloo  Mut.  Ins. 
Co.,  6  Ont.  App.  231 ;  Mason  v.  Andes  Ins. 
Co.,  23  U.  C.  C.  P.  37;  Jacobs  v.  Equitable 
Ins.  Co.,  19  U.  C.  Q.  B.  250. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  869. 
-See  also  eases  cited  supra,  XII,  B,  5,  b,  (ii). 

51.  See  cases  cited  supra,  notes  49,  50. 
The  contrary  was,  however,  held  in  Keyser 

V.  Hartford  F.  Ins.  Co.,  66  Mich.  664,  33  N.  W. 
756. 

53.  Illinois. —  Continental  Ins.  Co.  v.  Hul- 
man,  92  111.  145,  34  Am.  Eep.  122. 
[49] 


Indiwri^. —  Phenix  Ins.  Co.  v.  Lamar,  106 
Ind.  513,  7  N.  E.  241,  55  Am.  Rep.  764. 

Michigan. —  Donogh  v.  Farmers'  F.  Ins. 
Co.,  104  Mich.  503,  62  N.  W.  721 ;  Liverpool, 
etc.,  Ins.  Co.  v.  Verdier,  35  Mich.  395. 

Mississippi. —  Cassity  v.  New  Orleans  Ins. 
Assoc,  65  Miss.  49,  3  So.  138,  the  language 
here  is  somewhat  different. 

"Nehrasha,. —  Hughes  «.  Insurance  Co.  of 
North  America,  40  N«br.  626,  59  N.  W.  112. 

North  CaroUma. —  Sugg  v.  Hartford  P.  Ins. 
Co.,  98  N.  C.  143,  3  §.  E.  732. . 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  869. 

But  see  Parks  v.  Hartford  F.  Ins.  Co.,  100 
Mo.  373,  12  S.  W.  1058  (where  similar  lan- 
guage is  construed  to  avoid  the  forfeiture)  ; 
Gee  V.  Cheshire  Cotmty  Mut.  F.  Ins.  Co.,  55 
N.  H.  65,  20  Am.  Rep.  171  (which  leaves  the 
question  in  doubt ) . 

53.  David  v.  Hartford  Ins.  Co.,  13  Iowa 
69.  And  see  Taylor  v.  State  Ins.  Co.,  98 
Iowa  521,  67  N.  W.  577,  60  Am.  St.  Rep.  210, 
107  Iowa  J275.,  77  N.  W.  1032;  Bigler  v.  New 
York  Cent.  Ins.  Co.,  20  Barb.  (N.  Y.)  635; 
Dafoe  V.  Johnstown  Dist.  Mut.  Ins.  Co.,  7 
U.  C.  C.  P.  55. 

54.  The  reason  assigned  is  that  there  was 
no  reliance  by  the  first  insurer  on  the  second 
insurer's  payment,  or  change  of  position  con- 
sequent thereon.  It  is  therefore  held  that  as 
•the  policy  actually  was  void  there  was  no 
breach  of  the  condition  by  the  acceptance  of 
a  mere  gratuity.  Lindley  v.  Union  Farmers' 
Mut.  F.  Ins.  Co.,  65  Me.  368,  20  Am.  Rep. 
701;  Hardy  v.  Union  Mut.  F.  Ins.  Co.,  4 
Allen  (Mass.)  217;  Jersey  City  Ins.  Co.  v. 
Nichol,  35  N.  J.  Eq.  291,  40  Am.  St.  Rep. 
625;  Fireman's  Ins.  Co.  v.  Holt,  35  Ohio  St. 
189,  35  Am.  Rep.  601. 

55.  See  cases  cited  infra,  this  note. 

An  application  for  other  insurance  does  not 
constitute  a  breach  of  the  condition,  the 
reason  of  the  rule,  that  is,  that  the  insured 
would  be  less  anxious  to  protect  the  prop- 
erty from  loss,  not  applying  while  the  sub- 
sequent policy  remains  incomplete.  Taylor 
1'.  State  Ins.  Co.,  107  Iowa  275,  77  N.  W. 
1032;  Temple  v.  Western  Assur.  Co.,  35 
N.  Brunsw.  171  [affvnned  in  31  Can.  Sup.  Ct. 
373]. 
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e.  Renewal  of  Existing  Insurance.  "When  a  policy  prohibiting  additional 
insurance  is  issued  with  the  knowledge  of  the  insurer  that  other  policies  are  in 
existence  on  the  same  subject-matter,  the  renewal  of  such  policies  upon  their 
expiration  is  not  a  breach  of  the  condition,  the  insurer  virtually  having  given 
permission  for  such  an  amount  of  other  insurance.^'  It  has  likewise  been  held 
that  no  breach  occurs  if  the  insured  instead  of  renewing  the  policy  in  the  same 
company  takes  no  greater  amount  in  another  company.^' 

d.  Termination  of  Additional  Insurance.  The  effect  of  a  clause  prohibiting 
additional  insurance  is  to  terminate  and  not  merely  suspend  the  policy.  Hence 
the  expiration  of  such  additional  insurance  before  loss  will  not  revive  the  policy .^^ 

e.  Identity  of  Subjeet-Matter.  To  constitute  double  and  therefore  prohibited 
insurance,  the  risk  must  be  upon  the  same  property  and  the  liability  the  same.^' 


Conditional  insurance. —  If  the  additional 
insurance  is  taken  out  conditionally,  to  be 
binding  only  provided  the  other  insurer  con- 
sents thereto,  this '  does  not  affect  the  other 
policy.  Gross  v.  New  York,  etc.,  ^eamship 
Co.,  107  Fed.  516. 

It  is  no  defense  that  after  a  loss  a  further 
policy  was  issued  and  antedated,  even  though 
the  insured  forced  a  compromise  thereon,  for 
liability  on  the  policy  in  suit  attached  before 
the  other  policy  issued  (Taylor  v.  State  Ins. 
Co.,  98  Iowa  521,  67  N.  W.  577,  60  Am.  St. 
Eep.  210,  107  Iowa  275,  77  N.  W.  1032),  that 
after  loss  the  insured  filed  proofs  of  loss  with 
the  second  insurer  whose  policy  had  been 
issued  without  insured's  knowledge  or  accept- 
ance, the  prior  insurer's  liability  becoming 
fixed  before  the  further  insurance  became  com- 
plete (Nelson  v.  Atlantic  Home  Ins.  Co.,  120 
N.  C.  302,  27  S.  E.  38),  or  that  the  insured 
has  collected  further  insurance,  if  the  money 
has  been  paid  to  him  by  the  second  company 
by  mistake  under  a  policy  not  embracing  the 
property  destroyed  (Home  F.  Ins.  Co.  v. 
Deets,  54  Nebr.  620,  74  N.  W.  1088). 

56.  Dunstable  First  Baptist  Soc.  v.  Hills- 
borough Mut.  F.  Ins.  Co.,  19  N.  H.  580;  Pit- 
ney V.  Glens  Falls  Ins.  Co.,  65  N.  Y.  6; 
Brown  v.  Cattaraugus  County  Mut.  Ins.  Co., 
18  N.  Y.  385;  Lewis  v.  Guardian  F.,  etc.,  As- 
sur.  Co.,  93  N.  Y.  App.  Div.  157,  87  N.  Y. 
Suppl.  525.  Contra,  Duclos  v.  Citizens'  Mut. 
Ins.  Co.,  23-  La.  Ann.  332;  Healey  v.  Im- 
perial F.  Ins.  Co.,  5  Nev.  268. 

That  a  new  policy  instead  of  a  renewal  cer- 
tificate is  taken  is  immaterial.  Stage  v. 
Home  Ins.  Co.,  76  N.  Y.  App.  Div.  509,  78 
N.  Y.  Suppl.  555. 

If  the  insured  in  his  application  states  that 
he  will  not  renew  the  prior  policy,  his  subse- 
quent renewal  will  amount  to  a  breach  of  a 
promissory  warranty.  Deitz  v.  Mound  City 
Mut.  F.,  etc.,  Ins.  Co.,  38  Mo.  85.  But  see 
Commercial  Mut.  Ace.  Ins.  Co.  v.  Bates,  176 
111.  194,  52  N.  E.  49,  where  the  court  re- 
fused to  consider  a  promise  to  take  the  af- 
firmative step  of  dropping  present  insurance 
as  a  warranty  and  has  permitted  a  recovery, 
although  the  insured  failed  to  do  as  he  agreed, 
but  continued  the  insurance. 

A  breach  of  the  condition  is  effected  by  a 
material  alteration  in  the  amount  of  insur- 
ance on  different  subject-matters  comprised 
under  a  policy  outstanding  and  assented  to, 
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although  there  is  no  change  in  the  aggregate 
of  the  sums  insured.  Simpson  v.  Pennsyl- 
vania F.  Ins.  Co.,  38  Pa.  St.  250! 

57.  New  Orleans  Ins.  Assoc,  v.  Holberg,  64 
Miss.  51,  8  So.  175;  Dunstable  First  Baptist 
Soc.  V.  Hillsborough  Mut.  F.  Ins.  Co.,  19 
N.  H.  580;  Parsons  v.  Standard  F.  Ins.  Co., 
5  Can.  Sup.  Ct.  233 ;  Lowson  v.  Canada  Farm- 
ers' Mut.  P.  Ins.  Co.,  6  Ont.  App.  512.  Con- 
tra, Burt  V.  People's  Mut.  F.  Ins.  Co.,  2  Gray 
(Mass.)   397. 

Where  the  prior  insurer  is  about  to  become 
insolvent  it  has  been  held  that  the  condition 
is  not  broken  by  the  insured  replacing  a 
policy  for  the  s^me  amount  in  a  solvent  con- 
cern. General  Ins.  Co.  v.  Cory,  [1897]  1  Q.  B. 
335,  66  L.  J.  Q.  B.  313. 

58.  Eeplogle  ■;;.  American  Ins.  Co.,  132 
Ind.  360,  31  N.  E.  947;  Georgia  Home  Ins. 
Co.  V.  Rosenfield,  95  Fed.  358,  37  C.  C.  A.  96. 
Contra,  Phenix  Ins.  Co.  v.  Johnston,  42  111. 
App.  66;  Obermeyer  v.  Globe  Mut.  Ins.  Co., 
43  Mo.  573.  See  also  supra,  XIII,  A,  3; 
XIII,  A,  6. 

When  the  insured  and  insurer  contracted 
under  a  mutual  mistake  as  to  the  fact  of  the 
existence  of  a  prior  policy  and  the  insurer 
canceled  its  policy  on  learning  thereof,  the 
prior  policy  was  held  still  in  force  in  Wilson 
V.  Queen  Ins.  Co.,  5  Fed.  674. 

59.  Roots  v.  Cincinnati  Ins.  Co.,  1  Disn. 
(Ohio)  138,  12  Ohio  Dee.  Reprint  535;  Frank- 
lin F.  Ins.  Co.  V.  Updegraff,  43  Pa.  St.  350; 
Boatman's  F.  &  M.  Ins.  Co.  v.  Hocking,  5  Pa. 
Cas.  180,  8  Atl.  417 ;  Parsons  v.  Queen  Ins. 
Co.,  29  U.  C.  C.  P.  188. 

This  does  not  mean,  however,  that  all  the 
property  insured  under  each  policy  must  bo 
precisely  identical.  Therefore  if  a  subsequent 
policy  insuring  other  property  includes  prop- 
erty already  insured  under  a  policy  contain- 
ing a  provision  against  additional  insurance 
the  prior  policy  will  be  avoided,  at  least  to 
the  extent  of  such  property  so  included. 
Phoenix  Ins.  Co.  v.  Michigan  Southern,  etc., 
R.  Co.,  28  Ohio  St.  69. 

An  insurance  upon  merchandise  kept  for 
sale  covers  property  of  the  same  description 
substituted  for  the  original  articles  sold. 
Therefore  the  taking  out  of  insurance  upon 
such  substituted  articles  is  a  double  insur- 
ance. Walton  V.  Louisiana  State  M.  &  TT. 
Ins.  Co.,  2  Rob.  (La.)  562;  Whitwell  v. 
Putnam  F.  Ins.  Co.,  6  Lans.   (N.  Y.)   166. 
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Whether  the  subsequent  insurance  of  a  part  only  of  the  property  originally 
insured  will  vitiate  the  entire  prior  policy  there  is  some  conflict.  The  weight  of 
authority  inclines  to  the  view  that,  although  the  items  be  separable,  if  the 
premium  be  entire,  the  policy  is  fully  avoided.""  If  concurrent  insurance  be 
permitted  by  the  policy,  it  is  sufficiently  "  concurrent "  so  that  the  insurance  is 
not  of  the  prohibited  type,  if  the  later  policy  is  upon  a  part  of  the  subject-matter." 
f.  Insurance  of  Separate  Interests  —  (i)  In  Oeneral.  In  order  that  the 
condition  against  additional  insurance  be  broken,  it  must  appear,  not  only  that 
the  same  property  is  covered,  but  also  that  the  same  interest  in  the  same  property 
is  doubly  insured.*^  If  the  interest,  however,  is  greater  than  and  includes  that 
insured  under  the  first  policy  this  constitutes  double  insurance.*^ 


Likewise  a  removal  of  an  insured  stock 
and  consolidation  thereof  with  another  stock 
insured  under  a  policy  covering  additions 
thereto  is  a  double  insurance.  Washington 
Ins.  Co.  V.  Hayes,  17  Ohio  St.  432,  93  Am. 
Dec.  628.  If  this  be  done  with  the  consent 
of  the  insurer  forfeiture  is  waived.  London 
Assur.  Corp.  v.  Saxton,  55  111.  App.  664; 
Vose  V.  Hamilton  Mut.  Ins.  Co.,  39  Barb. 
(N.  Y.)   302. 

60.  Georgia. — Phoenix  Ins.  Co.  v.  Gray,  107 
Ga.  110,  32  S.  E.  948. 

Indiana. —  Havens  v.  Home  Ins.  Co.,  Ill 
Ind.  90,  12  N.  E.  137,  60  Am.  Rep.  689. 

Kentucky. —  Davis  v.  Northwestern  Mut. 
Ins.  Co.,  12  Ky.  L.  Rep.  844. 

Maryland. —  Associated  Firemen's  Ins.  Co. 
V.  Assum,  5  Md.  165. 

Massachusetts. —  Clark  v.  Hamilton  Mut. 
Ins.  Co.,  9  Gray  148;  Kimball  v.  Howard  F. 
Ins.  Co.,  8  Gray  33. 

New  York. — ^None  of  the  policy  was  avoided 
in  Sunderlin  v.  Mtna,  Ins.  Co.,  18  Hun  522, 
when  the  subsequent  insurance  was  upon  a 
divisible  portion  of  the  subject-matter.  But 
an  earlier  case  in  the  same  jurisdiction 
avoided  the  policy  in  toto.  Whitwell  v.  Put- 
nam F.  Ins.  Co.,  6  Lans.  166. 

Texas. —  Westchester  F.  Ins.  Co.  v.  Storm, 
6  Tex.  Civ.  App.  390,  25  S.  W.  318. 

United  States. —  Union  Nat.  Bank  v.  Ger- 
man Ins.  Co.,  71  Fed.  473,  18  C.  C.  A. 
203. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  873 ; 
and  supra,  XI,  L;  XII,  D;  XIII,  A,  5;  XIII, 
G,  2,  d. 

This  is  particularly  true  when  the  policy 
stipulates  against  further  insurance  in  whole 
or  in  part.  Phoenix  Ins.  Co.  v.  Gray,  107  Ga. 
110,  32  S.  E.  948. 

A  contrary  result  has  been  had,  however, 
when  the  contract  was  regarded  as  separable, 
the  policy  being  vitiated  only  so  far  as  the 
subject-matter  was  identical.  Illinois  Mut. 
F.  Ins.  Co.  V.  Fix,  53  111.  151,  5  Am.  Rep.  38; 
Jones  ».  Maine  Mut.  F.  Ins.  Co.,  18  Me.  155. 

If  the  first  insurer  for  its  own  convenience 
includes  two  separately  insured  risks  under 
one  policy,  the  two  being  regarded  as  sepa- 
rate and  separable,  a  forfeiture  will  not  re- 
sult, although  the  insured  procures  additional 
insurance  on  one  of  the,  risks  so  included. 
Loudoun  County  Mut.  F.  Ins.  Co.  v.  Ward, 
95  Va.  231,  28  S.  E.  209. 

The  insured's  intention  to  effect  insurance 
on  different  articles  is  immaterial  if  he  has 


actually  taken  out  insurance  on  identical 
property.  Westchester  F.  Ins.  Co.  v.  Storm, 
6  Tex.  Civ.  App.  390,  25  S.  W.  318. 

61.  Gough  V.  Davis,  39  N.  Y.  App.  Div. 
639,  57  N.  Y.  Suppl.  1139  [affirming  24  Misc. 
245,  52  N.  Y.  Suppl.  947]. 

Effect  of  breach  as  to  part  of  risk  see 
supra,  XIII,  A,  5. 

62.  Mussey  v.  Atlas  Mut.  Ins.  Co.,  14  N.  Y. 
79;  Gilchrist  v.  Gore  Dist.  Mut.  F.  Ins.  Co., 
34  U.  C.  Q.  B.  15;  Park  V.  Phoenix  Ins.  Co., 
19  U.  C.  Q.  B.  110. 

For  example  insurance  by  several  joint 
owners,  each  of  his  individual  interest,  may 
be  effected  under  separate  policies  without 
a  breach  of  the  condition.  Franklin  M.  &  F. 
Ins.  Co.  V.  Drake,  2  B.  Mon.  (Ky.)  47;  Hall 
V.  Concordia  F.  Ins.  Co.,  90  Mich.  403,  51 
N.  W.  524.  So  any  one  having  an  insurable 
interest  not  identical  with  the  interest  in- 
sured under  the  policy  in  question  may  sepa- 
rately effect  insurance  involving  the  same 
subject-matter  without  affecting  the  validity 
of  the  insurance  on  any  other  interest.  Roos 
V.  Merchants'  Mut.  Ins.  Co.,  27  La.  Ann.  409 ; 
Carpenter  v.  Continental  Ins.  Co.,  61  Mich. 
635,  28  N.  W.  749;  Burbank  v.  Rockingham 
Mut.  F.  Ins.  Co.,  24  N.  H.  550,  57  Am.  Dec. 
300;  De  Witt  v.  Agricultural  Ins.  Co.,  157 
N.  Y.  353,  51  N.  E.  977  [affirming  89  Hun  229, 
36  N.  Y.  Suppl.  570];  Acer  v.  Merchants' 
Ins.  Co.,  57  Barb.  (N.  Y.)  68;  Tallman  v. 
Atlantic  F.  &  M.  Ins.  Co.,  4  Abb.  Dec.  (N.  Y.) 
345,  3  Keyes  87,  33  How.  Pr.  400  [reversing 
29  How.  Pr.  71];  Harris  v.  Ohio  Ins.  Co., 
Wright  (Ohio)  544;  Williams  v.  Cincinnati 
Ins.  Co.,  Wright  (Ohio)  542;  Western  Ins. 
Co.  V.  Carson,  10  Ohio  Dec.  (Reprint)  728, 
23  Cine.  L.  Bui.  224;  Cross  v.  New  York, 
etc..  Steamship  Co.,  107  Fed.  516.  Insurance 
on  her  dower  interest  does  not  invalidate  a 
policy  effected  by  the  widow  on  her  hus- 
band's property  for  the  benefit  of  his  heirs. 
Haire  v.  Ohio  Farmers'  Ins.  Co.,  93  Mich. 
481,  53  N.  W.  623,  32  Am.  St.  Rep.  516.  A 
vendor  and  a  vendee  in  possession  under  an 
executory  agreement  to  purchase  have  sepa- 
rate insurable  interests.  De  Witt  v.  Agri- 
cultural Ins.  Co.,  157  N.  Y.  353,  51  N.  E. 
977  [affirming  89  Hun  229,  36  N.  Y.  Suppl. 
570].  Again  if  one  has  two  insurable  in- 
terests in  property,  he  may  insure  them  both 
without  forfeiture.  Planters'  Mut.  Ins.  Co. 
V.  Rowland,  66  Md.  236,  7  Atl.  257. 

63.  Mussey  v.  Atlas  Mut.  Ins.  Co.,  14  N.  Y. 
79. 
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(ii)  Under  a  MoRTaAQE.  A  mortgagor  and  a  mortgagee  have  distinct  and 
separate  insurable  interests,  so  that  the  separate  insurance  thereof  will  not  avoid 
a  policy."  If  the  policy  of  the  mortgagor  is  made  "  payable  to  the  mortgagee  as 
his  interest  may  appear,"  this  is  regarded  as  an  insurance  of  the  mortgagor,  and 
hence  a  subsequent  insurance  by  the  mortgagor  vitiates  the  policy,'^  but  insur- 
ance by  the  mortgagee  does  not  affect  the  contract.^^  If  the  mortgagee  is  the 
real  party  insured  and  not  merely  a  designated  payee  the  interests  of  course  are 
distinct  and  insurance  by  the  mortgagor  or  his  assigns  is  not  duplicate.^  Addi- 
tional insurance  procured  by  the  mortgagee  upon  the  mortgagor's  interest  without 
the  consent  or  knowledge  of  the  mortgagor  will  not  affect  the  rights  of  the 
mortgagor  ;  ®  but  additional  insurance  procured  by  the  mortgagor  upon  his  own 
interest  in  violation  of  the  terms  of  his  policy  will  operate  to  defeat  the  right  of 
a  mortgagee  to  recover,  unless  the  latter  be  separately  insured,  or  unless  the 
policy  expressly  exempts  the  mortgagee  from  the  results  of  the  acts  of  the 
m.ortgagor.^' 

(hi)  Under  an  Assignment.  An  assignee  to  whom  a  policy  is  transferred, 
with  the  consent  of  the  insurer,  along  with  tlie  title,  must  notify  the  insurer  of 
the  existence  of  another  policy  taken  out  by  him  on  the  same  property.™ 

6.  Duty  to  Maintain  or  Drop  Other  Insurance.  There  is  no  implied  duty  to 
retain  existing  insurance  upon  premises  under  a  provision  of  the  policy  that  the 
"  insured  shall  recover  such  a  portion  of  the  loss  only  as  the  sum  insured  bears 
to  the  whole  amount  of  the  insurance."  ''^  There  is  a  disagreement  as  to  whether 
a  promise  to  drop  other  insurance  is  equivalent  to  a  warranty,  breach  of  which 
will  avoid  a  policy.'^ 


64.  Connecticut. —  Woodbury  Sav.  Bank, 
etc.,  Assoc.  V.  Charter  Oak  F.  &  M.  Ins.  Co., 
31  Conn.  517. 

Illinois. —  Commercial  Union  Assur.  Co.  v, 
Scammon,  144  111.  506,  32  N.  E.  916 ;  Niagara 
r.  Ins.  Co.  V.  Scammon,  144  HI.  490,  28  N.  E. 
919,  32  N.  E.  914,  19  L.  K.  A.  114. 

Kentucky. —  Home  Ins.  Co.  v.  Koob,  113 
Ky.  360,  68  S.  W.  453,  24  Ky.  L.  Eep.  223, 
101  Am.  St.  Rep.  354,  58  L.  R.  A.  58. 

Michigan. —  Guest  v.  New  Hampshire  F. 
Ins.  Co.,  66  Mich.  98,  33  N.  W.  31. 

New  Hampshire. —  Breeyear  v.  Rockingham 
Farmers'  Mut.  F.  Ins.  Co.,  71  N.  H.  445,  52 
Atl.  860. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  866. 

Subsequent  mortgagees  have  a  distinct  and 
separate  interest  from  that  of  prior  mort- 
gagees. City  Five  Cents  Sav.  Bank  v.  Penn- 
sylvania F.  Ins.  Co.,  122  Mass.  165. 

65.  California. —  Holbrook  v.  Baloise  F. 
Ins.  Co.,  117-CaL  561,  49  Pac.  555. 

Illinois. — ■  Continental  Ins.  Co.  v.  Hulman, 
92  HI.  145,  34  Am.  Rep.  122. 

Kansas. —  Cloud  County  Bank  v.  German 
Ins.  Co.,   (App.  1897)   49  Pac.  688. 

New  York. —  Van  Alstyne  v.  JEA,na.  Ins.  Co., 
14  Hun  360. 

Texas. —  Guinn  v.  Phoenix  Ins.  Co.,  (Civ. 
App.  1893)   31  S.  W.  566. 

Canada. —  Migner  v.  St.  Lawrence  F.  Ins. 
Co.,  10  Quebec  Q.  B.  122. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  866. 

Contra. —  Wheeler  v.  Watertown  F.  Ins.  Co., 
131  Mass.  1,  where  the  mortgagor  procured 
insurance,  his  title  standing  in  the  name  of 
his  assignee  in  bankruptcy. 

66.  Titus  V.  Glens  FaUs  Ins.  Co.,  81  N.  Y. 
410,  8  Abb.  N.  Cas.  315. 
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67.  Burke  v.  Niagara  F.  Ins.  Co.,  12  N.  Y. 
Suppl.  254. 

68.  Cannon  v.  Home  Ins.  Co.,  49  La.  Ann. 
1367,  22  So.  387;  St.  George's  Church  v.  Sun 
S'ire  Office  Ins.  Co.,  54  Minn.  162,  55  N.  W. 
909;  De  Witt  v.  Agricultural  Ins.  Co.,  157 
N.  Y.  353,  51  N.  E.  977  [affirming  89  Hun 
229,  36  N.  Y.  Suppl.  570] ;  Doran  v.  Franklin 
F.  Ins.  Co.,  86  N.  Y.  635;  West  Branch 
Lumberman's  Exch.  v.  American  Cent.  Ins. 
Co.,  183  Pa.  St.  366,  38  Atl.  1081. 

Subsequent  insurance  by  a  mortgagee  at 
the  expense  of  the  mortgagor  and  with  his 
Icnowledge  and  consent  forfeits  the  preexist- 
ing policy.  Holbrook  v.  American  Ins.  Co., 
12  Fed.  Cas.  No.  6,589,  1  Curt.  193. 

69.  Grosvenor  v.  Atlantic  F.  Ins.  Co.,  17 
N.  Y.  391  [overruling  Traders'  Ins.  Co.  ». 
Robert,  9  Wend.  404].  See  also  supra,  XIII, 
A,  7,  b. 

The  result  is  the  same  if  the  first  policy 
was  procured  in  the  name  of  the  mortgagor 
by  the  mortgagee,  proceeds  payable  to  the 
mortgagee,  under  a  clause  of  the  mortgage 
that  the  mortgagor  should  procure  insurance 
and  if  he  did  not  do  so  the  mortgagee  might 
at  his  expense.  Gillett  v.  Liverpool,  etc, 
Ins.  Co.,  73  Wis.  203,  41  N.  W.  78,  9  Am.  St. 
Rep.  784. 

70.  Leavitt  v.  Western  M.  &  F.  Ins.  Co.,  7 
Rob.   (La.)   351. 

71.  This  refers  to  the  amount  of  insurance 
in  existence  at  the  time  of  the  loss.  Lattan 
V.  Royal  Ins.  Co.,  45  N.  J.  L.  453;  Hand  v. 
Williamsburgh  City  F.  Ins.  Co.,  57  N.  Y.  41; 
Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va.  507, 
27  Am.  Rep.  582. 

72.  Warranty. —  Deitz  v.  Mound  City  Mut. 
F.,  etc.,  Ins.  Co.,  38  Mo.  85. 
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J.  Non-Payment  of  Premiums  or  Assessments  —  i.  Premiums.  It  has 
already  been  noted ''^  that  a  stipulation  in"  a  policy  that  it  slionld  iipt  be  binding 
until  the  premium  is  actually  paid  is  reasonable  and  enforceable.'*  If  a  note  is 
accepted  as  conditional  payment  in  lieu  of  a  cash  premium,  a  failure  to  pay  the 
same  at  maturity  under  this  provision  renders  the  policy  inoperative  ;  '^  but  not 
so  if  the  note  is  taken  as  absolute  payment  and  no  forfeiture  for  failure  to  meet 
the  same  at  maturity  is  provided.™ 

2.  Assessments  on  Premium  Notes.  It  is  generally  specifically  provided  in  the 
policy  "  that  a  failure  to  pay  assessments  as  levied  will  avoid  or  suspend  the  con- 
tract of  insurance.  Such  provisions  are  constitutional '''  and  reasonable,'^  and  are 
uniformly  upheld,  so  that  the  liability  of  the  company  ceases  when  a  default  in 
payment  is  made,*  in  the  absence  of  a  waiver*^  or  an  extension  of  time  agreed 
upon  by  the  insurer.^^     The  insurer  is  relieved  from  liability  for  any  losses  occur- 


No  warranty. —  Commercial  Mut.  Aec.  Co. 
V.  Bates,  176  111.  194,  52  N.  E.  49,  case 
involving  accident  insurance. 

73.  See  swpra,  V,  A,  1,  a. 

74.  Harle  c.  Council  Bluffs  Ins.  Co.,  71 
Iowa  401,  32  N.  W.  396 ;  German  Ins.  Co.  v. 
Shader,  1  Nebr.  (Unoff.)  704,  96  N.  W.  604; 
Manhattan  L.  Ins.  Co.  v.  Wright,  126  Fed. 
82,  61  C.  C.  A.  138. 

75.  Continental  Ins.  Co.  v.  Dorman,  12.5 
Ind.  189,  25  N.  E.  213;  Houston  v.  Farmers', 
etc.,  Ins.  Co.,  64  Nebr.  138,  89  N.  W.  635; 
Gorton  v.  Dodge  County  Mut.  Ins.  Co.,  39 
Wis.  121. 

76.  Dwelling-House  Ins.  Co.  ■;;.  Hardie,  37 
Kan.  674,  16  Pac.  92;  Trade  Ins.  Co.  v. 
Bari-acliff,  45  N.  J.  L.  543,  46  Am.  Rep. 
792. 

Questions  of  fact  and  law  involving  in- 
quiries as  to  how  long  a  payment  operated 
to  keep  the  policy  alive  see  Kimbro  v.  Con- 
tinental Ins.  Co.,  101  Tenn. '245,  47  S.  W. 
413. 

77.  In  the  absence  of  a  provision  that  the 
policy  is  terminated  or  suspended  upon  fail- 
ure to  pay  assessments  on  premium  notes  not 
maturing  at  a  definite  date,  but  becoming  due 
only  as  assessments  are  levied,  the  failure 
to  pay  an  assessment  will  not  render  the 
policy  inoperative.  Sanford  ».  California 
Farmers'   Mut.   F.   Ins.  Assoc,   63   Cal.   547. 

78.  Blanchard  v.  Atlantic  Mut.  F.  Ins.  Co., 
33  N.  H.  9. 

With  respect  to  a  mutual  company  it  has 
been  held  that  unless  this  right  of  forfeiture 
has  been  reserved  by  the  company,  a  change 
in  the  by-laws  not  assented  to  by  the  in- 
sured rendering  policies  void  for  delay  in 
paying  assessments  interferes  with  the  vested 
rights  of  the  insured  and  is  therefore  invalid. 
New  England  Mut.  F.  Ins.  Co.  v.  Butler,  34 
Me.  451;  Northampton  County  F.  Ins.  Co.  v. 
Conner,  17  Pa.  St.  136. 

79.  Continental  Ins.  Co.  v.  Chew,  II  Ind. 
App.  330,  38  N.  E.  417,  54  Am.  St.  Rep.  506; 
Sears  v.  Agricultural  Ins.  Co.,  32  U.  C.  C.  P. 
585.  But  see  Ballagh  v.  Royal  Mut.  F.  Ins. 
Co.,  5  Ont.  App.  87 ;  O'Neill  v.  Ottawa  Agri- 
cultural Ins.  Co.,  30  U.  C.  C.  P.  151. 

80.  Colorado. —  New  Zealand  Ins.  Co.  v. 
Maaz,  13  Colo.  App.  493,  59  Pac.  213. 

Indiana. — ■  American  Ins.  Co.  v.  Henley,  60 
Ind.  515. 


Iowa. —  Shakey  v.  Hawkeye  Ins.  Co.,  44 
Iowa  540. 

Kentucky. —  Blakesley  v.  Continental  Ins. 
Co.,  5  Ky.  L.  Rep.  423. 

Massachusetts. —  Pitt  v.  Berkshire  L.  Ins. 
Co.,  100  Mass.  500. 

Michiga/n. —  Mclntyre  v.  Michigan  State 
Ins.  Co.,  52  Mich.  188,  17  N.  W.  781. 

Missouri. —  Mooney  v.  Home  Ins.  Co.,  72 
Mo.  App.  92. 

Nebraska. —  Merchants',  £tc.,  Mut.  Ins.  Co. 
V.  Baker,  (1903)  94  N.  W.  627;  Home  F. 
Ins.  Co.  V.  Garbacz,  48  Nebr.  827,  67  N.  W. 
864. 

New  York. —  Redfield  v.  Patterson  F.  Ins. 
Co.,  6  Abb.  N.  Cas.  456;  Beadle  v.  Chenango 
County  Mut.  Ins.  Co.,  3  Hill  161. 

North  Carolina. —  Perry  v.  Farmers'  Mut. 
L.  Ins.  Assoc,  132  N.  C.  283,  43  S.  E.  837. 

West  Virginia. —  Muhleman  v.  National 
Ins.  Co.,  6  W.  Va.  508. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  891. 

It  is  not  necessary  that  the  insurer  should 
say  or  do  anything  in  order  .to  be  entitled  to 
the  benefit  of  a  forfeiture.  Sun  Mut.  Ins. 
Co.  V.  Dudley,  65  Ark.  240,  45  S.  W.  539. 

The  note  and  obligation  must  have  ma- 
tured. Farmers',  etc.,  Ins.  Co.  v.  Wiard,  59 
Nebr.  451,  81  N.  W.  312. 

The  premium  unpaid  remains  a  debt  which 
the  company  may  collect  despite  the  for- 
feiture. Boatman's  F.  &  M.  Ins.  Co.  v. 
James,  10  Ky.  L.  Rep.  816.  See  supra,  V,  A, 
3,  b. 

The  company  may  be  estopped  to  assert 
the  forfeiture  by  a  custom  known  to  insured 
not  to  exact  prompt  payment.  La  Societe  de 
Bienfaisance,  etc.  v.  Morris,  24  La.  Ann.  347; 
Manchester  F.  Ins.  Co.  v.  Plato,  23  Ohio  Cir. 
Ct.  35;  Doherty  v.  Millers',  etc.,  Ins.  Co.,  4 
Ont.  L.  Rep.  303. 

81.  Garlick  v.  Mississippi  Valley  Ins.  Co., 
44  Iowa  553. 

If  the  insurer  notifies  the  insured  of  the 
suspension  and  requests  him  to  send  his 
check  by  return  mail,  the  policy  becomes  in 
force  again  upon  the  mailing  of  the  check. 
Pennsylvania  Lumberman's  Mut.  F.  Ins.  Co. 
».  Meyer,  126  Fed.  352,  61  C.  C.  A.  254. 

82.  Iowa. —  Critchett  v.  American  Ins.  Co., 
53  Iowa  404,  5  N.  W.  543,  36  Am.  Rep.  230. 

Kentucky. —  Home  Ins.  Co.  v.  Holder,  74 
S.  W.  267,  24  Ky.  L.  Sep.  2483;  Home  Ins. 
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ring  during  the  time  of  such  default  and  suspension,^  and  tender  of  the  overdue 
assessment'  will  not  after  loss  avail  the  insured,^  although,  unless  the  policy 
specifically  is  considered  to  become  absolutely  void,  a  subsequent  payment  results 
in  reinstatement  as  to  all  losses  occurring  thereafter.'^  In  the  absence  of  a  pro- 
vision making  the  policy  absolutely  and  finally  void,  the  policy  is  only  voidable 
and  suspended  during  the  period  of  default.*^  A  partial  payment  of  the  sum 
delinquent  does  not  operate  to  revive  the  policy.^ 

3.  Notice  —  a.  Necessity.  In  the  absence  of  an  express  agreement  to  do  so, 
an  insurer  need  not  give  the  insured  notice  of  the  maturity  of  a  premium  note 
which  does  not  require  the  levying  of  an  assessment  to  become  payable  but 
which  is  due  at  a  fixed  time.^'     The  contrary  is  true  if  the  note  is  payable  only 


Co.  V.  Wood,  72  S.  W.  15,  24  Ky.  L.  Eep. 
1638;  Home  Ins.  Co.  v.  Karn,  39  S.  W.  501, 
19  Ky.  L.  Rep.  273. 

Michigan. —  Mallory  v.  Ohio  Farmers'  Ins. 
Co.,  90  Mich.  112,  51  N.  W.  188. 

Missouri. —  Jackson  v.  German  Ins.  Co.,  27 
Mo.  App.  62. 

Texas. —  East  Texas  F.  Ins.  Co.  v.  Perkey, 
89  Tex.  604,  35  S.  W.  1050. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  891 
et  seq. 

An  agreement  by  an  agent  to  submit  a 
proposition  to  the  insurer  as  to  extension  of 
time  does  not  of  itself  amount  to  an  extension 
(Home  Ins.  Co.  v.  Karn,  39  S.  W.  501,  19 
Ky.  L.  Hep.  273),  even  though  the  insured 
■was  misled  by  the  insurer's  failure  to  reply, 
to  think  that  the  request  had  been  granted 
(East  Texas  F.  Ins.  Co.  v.  Perkey,  89  Tex. 
604,  35  S.  W.  1050). 

83.  Kentucky. —  Hodge  v.  Continental  Ins. 
Co.,  12  Ky.  L.  Rep.  138. 

Michigan. —  Williams  v.  Albany  City  Ins. 
Co.,  19  Mich.  451,  2  Am.  Rep.  95. 

Missouri. —  Mooney  v.  Home  Ins.  Co.,  80 
Mo.  App.  192;  Dircics  v.  German  Ins.  Co.,  34 
Mo.  App.  31;  Barnes  v.  Continental  Ins.  Co., 
30  Mo.  App.  539. 

'Nebraska. —  Hooker  v.  Continental  Ins. 
Co.,  (1903)  96  N.  W.  663;  Antes  v.  State 
Ins.  Co.,  61  ISTebr.  55,  84  N.  W.  412;  Phenix 
Ins.  Co.  v.  Bachelder,  32  Nebr.  490,  49  N.  W. 
217,  29  Am.  St.  Rep.  443. 

Jfety  Hampshire. —  Blanchard  v.  Atlantic 
Mut.  F.  Ins.  Co.,  33  N.  H.  9. 

New  York. —  Wall  v.  Home  Ins.  Co.,  36 
N.  Y.  157   [affirming  8  Bosw.  597]. 

Pennsylvania. —  Fogel  v.  Lycoming  Mut. 
Ins.  Co.,  3  Grant  77;  Washington  Mut.  F. 
Ins.  Co.  r.  Rosenberger,  33  Leg.  Int.  338. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  899. 

84.  California. — Palmer  v.  Continental  Ins. 
Co.,  (1900)  61  Pac.  784. 

Illinois. —  Firemen's  Ins.  Co.  v.  Kuessner, 
69  111.  App.  432. 

Iowa. — 1  Smith  v.  Continental  Ins.  Co.,  108 
Iowa  382,  79  N.  W.  126. 

Michigan. —  Hill  v.  Farmers'  Mut.  F.  Ins. 
Co.,  129  Mich.  141,  88  N.  W.  392;  Robinson 
V.  Continental  Ins.  Co.,  76  Mich.  641,  43 
N.  W.  647,  6  L.  R.  A.  95;  Williams  v.  Re- 
public Ins.  Co.,  19  Mich.  469;  Williams  v. 
Albany  City  Ins.  Co.,  19  Mich.  451,  2  Am. 
Dec.  95. 

Nebraska. —  Merchants',  etc.,  Mut.  Ins.  Co. 
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V.  Baker,  (1903)  94  N.  W.  627;  Houston 
V.  Farmers',  etc.,  Ins.  Co.,  64  Nebr.  138,  89 
N.  W.  635. 

North  Carolina. —  Perry  v.  Farmers'  Mut. 
L.  Ins.  Assoc,  132  N.  C.  283,  43  S.  E.  837. 

Virginia. —  Southern  Mut.  Ins.  Co.  v.  Tay- 
lor, 33  Gratt.  743. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  905 
et  seq. 

But  if  the  charter  of  the  company  requires 
payment  of  assessments  within  a  certain 
period  after  notice,  it  is  liable  when  tender 
is  made  within  the  period,  although  after 
loss.  MacKinnon  v.  Chicago  Mut.  F.  Ins. 
Co.,  83  Wis.  12,  53  N.  W.  19. 

A  tender  of  payment  must  be  unconditional 
and  be  of  actual  legal  tender  in  hand.  Con- 
tinental Ins.  Co.  V.  Busby,  3  Tex.  App.  Civ. 
Cas.  §  101. 

85.  Houston  v.  Farmers',  etc.,  Ins.  Co.,  64 
Nebr.  138,  89  N.  W.  635;  Hummel's  Appeal, 
78  Pa.  St.  320. 

It  is  immaterial  that  the  payment  was  en- 
forced and  not  voluntary.  A  reinstatement 
in  either  case  is  effected.  American  Ins.  Co. 
V.  Klinlc,  65  Mo.  78. 

86.  Illinois. —  Lenz  v.  German  F.  Ins.  Co., 
74  111.  App.  341. 

Indiama. —  American  Ins.  Co.  V.  Henley,  60 
Ind.  515;  Continental  Ins.  Co.  v.  Miller,  4 
Ind.  App.  553,  30  N.  E.  718. 

Ohio. —  Wilson  v.  Home  Ins.  Co.,  6  Ohio 
Dec.    (Reprint)    708,  7  Am.  L.  Rec.  480. 

Pennsylvania. — ^  Columbia  Ins.  Co.  v.  Buck- 
ley, 83  Pa.  St.  298. 

Temas. —  East  Texas  F.  Ins.  Co.  v.  Perkey, 
5  Tex.  Civ.  App.  698,  24  S.  W.  1080. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  891 
et  seq. 

87.  Carlock  v.  Phoenix  Ins.  Co.,  138  111. 
210,  28  N.  E.  53  [affirming  38  111.  App.  283] ; 
German  Ins.  Co.  v.  Denny,  70  111.  App.  437; 
Hollister  v.  Quincy  Mut.  F.  Ins.  Co.,  118 
Mass.  478. 

88.  Continental  Ins.  Co.  v.  Dorman,  125 
Ind.  189,  25  N.  E.  213;  Cecil  County  Mut. 
F.  Ins.  Co.  V.  Miller  Lodge,  I.  O.  0.  F.,  58 
Md.  463;  Webb  v.  Baltimore  County  Mut. 
F.  Ins.  Co.,  63  Md.  213. 

But  if  the  note  is  to  be  payable  at  a  place 
to  be  thereafter  designated  by  the  insurer, 
notice  of  the  place  of  payment  is  essential. 
Blackerby  v.  Continental  Ins.  Co.,  83  Ky. 
574;  Continental  F.  Ins.  Co.  v.  Adams,  8  Ky. 
L.  Rep.  269. 
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when  assessments  are  levied.^'  Statutes  liave  been  enacted  in  many  states 
requiring  notice  to  be  of  a  certain  sort  and  that  it  should  be  given  a  certain  num- 
ber of  days  prior  to  the  time  that  a  forfeiture  can  be  declared.  Such  statutes 
must  be  strictly  complied  with,  where  they  exist,  or  a  forfeiture  does  not  result.^ 

b.  Manner  of  Giving.  The  statutes  usually  provide  for  a  personal  notice  or 
one  by  registered  mail.  In  the  absence  of  statutes,  by-laws  of  insurance  com- 
panies requiring  only  notice  by  publication  are  >sufBcient  authority  to  forfeit  a 
policy  after  such  form  of  notice.''  By-laws  providing  that  notice  may  be  by 
circular  are  not  satisfied  unless  the  circular  is  received ;  ^  but  a  by-law  authorizing 
notice  by  mail  is  satisfied  by  the  proper  posting  of  the  letter  containing  the 
notice  ; ''  and  statutes  requiring  written  notice  by  registered  letter  are  satisfied 
by  mailing  such  a  letter  to  the  address  of  the  insured.^* 

e.  Sufficiency.  The  notice  should  not  alone  state  that  the  assessment  will 
fall  due  at  a  certain  time,  but  also  that  the  policy  will  be  canceled  unless  the 
assessment  is  paid.'"     The  notice  should  distinctly  state  the  date  by  which  pay- 


89.  No  forfeiture  can  result  without  a  no- 
tice as  prescribed  by  the  by-laws  of  the  com- 
pany. McMahan  v.  Sewickly  Mut.  F.  Ins. 
Co.,  179  Pa.  St.  52,  36  Atl.  174;  Thuot  v.  La 
Compagnie  D'Assur.,  etc.,  10  Quebec  Q.  B. 
104.     See  also  cases  cited  supra,  V,  B,  6,  b. 

If  a  period  of  time  is  by  the  by-laws  al- 
lowed the  insured  in  which  to  pay  an  assess- 
ment, a  forfeiture  cannot  be  declared  before 
that  time.  Sinking  Springs  Ins.  Co.  v.  Hoflf, 
2  Wkly.  Notes  Cas.    (Pa.)    841. 

90.  Illinois. —  Dubuque  P.  &  M.  Ins.  Co.  v. 
Oster,  74  111.  App.  139. 

lotoa. —  Bradford  v.  Mutual  P.  Ins.  Co., 
112  Iowa  495,  84  N.  W.  693 ;  Morrow  v.  Des 
Moines  Ins.  Co.,  84  Iowa  256,  51  N.  W.  3; 
Boyd  V.  Cedar  Rapids  Ins.  Co.,  70  Iowa  325, 
30  N.  W.  585. 

Pennsylvania. —  Shuman  v.  Juniata  Farm- 
ers' Mut.  F.  Ins.  Co.,  206  Pa.  St.  417,  55 
Atl.  1069. 

South  Dakota. —  Epiphany  Roman  Catholic 
Church  V.  German  Ins.  Co.,  16  S.  D.  17,  91 
N.  W.  332. 

Wisconsin. —  Milwaukee  Trust  Co.  v.  Farm- 
ers' Mut.  F.  Ins.  Co.,  115  Wis.  3'71,  91  N.  W. 
967. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  905 
et  seq. 

A  by-law  in  conflict  with  the  statute  is 
wholly  ineffective.  Hurst  Home  Ins.  Co.  v. 
Muir,  107  Ky.  148,  53  S.  W.  3,  21  Ky.  L.  Rep. 
828. 

If  the  insured  has  more  than  one  policy 
as  to  which  he  is  in  default,  the  statute  must 
be  complied  with  as  to  each  separately.  Born 
V.  Home  Ins.  Co.,  110  Iowa  379,  81  N.  W. 
676 ;  Smith  v.  Continental  Ins.  Co.,  108  Iowa 
382,  79  N.  W.  126. 

A  provision  in  the  policy  that  defendant  is 
exempt  from  all  liability  for  a  loss  occurring 
while  an  assessment  remains  unpaid  will  not 
defeat  recovery  if  the  statutory  notice  is  not 
given.  Marden  n.  Hotel  Owners'  Ins.  Co.,  85 
Iowa  584,  52  N.  W.  509,  39  Am.  St.  Rep.  316. 

What  law  governs. —  Wliere  the  policy,  al- 
though signed  by  the  officers  of  the  company 
in  Missouri,  was  to  be  valid  only  when 
countersigned  by  the  company's  agent  in  New 
York  and  then  delivered  to  the  insured  on 


payment  of  the  premium,  it  is  governed  by 
the  laws  of  New  York  respecting  forfeiture. 
Todd  V.  Missouri  State  Ins.  Co.,  11  Phila. 
(Pa.)  355.  On  the  other  hand  where  the 
policy  was  executed  in  Iowa  on  property  in 
Nebraska,  it  was  held  that  notice  must  be 
given  in  accordance  with  the  law  of  Iowa. 
Marden  v.  Hotel  Owners'  Ins.  Co.,  85  Iowa 
584,  52-N.  W.  509,  39  Am.  St.  Rep.  316. 

91.  Jones  v.  Sisson,  6  Gray  (Mass.)  288; 
Pennsylvania  Training  School  v.  Independent 
Mut.  F.  Ins.  Co.,  127  Pa.  St.  559,  18  Atl. 
392 ;  Old  V.  Farmer's  P.  Ins.  Co.,  2  Walk.  (Pa.) 
110;  Gonder  v.  Lancaster  County  Mut.  P. 
Ins.  Co.,  17  Pa.  Super.  Ct.  119. 

Despite  the  by-law  it  has  been  held  that 
actual  notice  is  required.  Schmidt  v.  Ger- 
man Mut.  Ins.  Co.,  4  Ind.  App.  340,  30  N.  E. 
939. 

92.  Castner  v.  Farmers'  Mut.  P.  Ins.  Co., 
50  Mich.  273,  15  N.  W.  452. 

93.  Lothrop  v.  Greenfield  Stock,  etc.,  F. 
Ins.  Co.,  2  Allen  (Mass.)  82.  What  is  a 
proper  mailing  so  that  a  presumption  of  due 
receipt  arises  see  Evidence,  16  Cyc.  1065 
et  seq. 

94.  Greeley  v.  Iowa  State  Ins.  Co.,  50  Iowa 
86. 

But  all  the  postal  regulations  must  be  com- 
plied with  before  the  letter  is  considered  duly 
registered.  Ross  i\  Hawkeye  Ins.  Co.,  93 
Iowa  222,  61  N.  W.  852,  34  L.  R.  A.  466,  83 
Iowa  586,  50  N.  W.  47;  Holbrook  v.  Mill 
Owners'  Mut.  Ins.  Co.,  86  Iowa  255,  53  N.  W. 
229 ;  McKenna  v.  State  Ins.  Co.,  73  Iowa  453, 
35  N.  W.  519. 

While  receipt  by  the  insured  is  immaterial, 
still,  if  the  insurer  knows  that  the  postmas- 
ter has  violated  the  postal  regulations  by 
returning  the  letter  undelivered  instead  of 
retaining  it  for  the  period  required,  the  no- 
tice is  not  properly  given.  Smith  v.  Conti- 
nental Ins.  Co.,  108  Iowa  382,  79  N.  W. 
126. 

In  the  absence  of  such  a  by-law,  or  a  stat- 
ute, the  insurer  cannot  assert  that  it  has 
given  notice  without  showing  receipt  thereof 
from  the  mail.  Continental  P.  Ins.  Co.  v. 
Adams,  8  Ky.  L.  Rep.  269. 

95.  Finster  v.  Merchants',  etc.,  Ins.  Co.,  97 
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ment  is  required.'^     In  the  absence  of  a  statutory  provision  requiiing  it  no 
demand  is  necessaiy." 

d.  Wh.O'  Entitled  to.  The  assignee  ^  wndear  a,  compieted  asaignment  creating; 
privity  of  contract  with  the  insurer  is  the  party  entitled  to  njotiee."  A  mort-- 
gagee  whose  interest  is  known  to  the  insurer  is  entitled  to  such  notieef,,  and  in.  the 
absence  thereof  his  security  by  virtue  of  the  policy  is  mot  affected.^ 

4.  What  Is  Payment.  There,can  be  no  Jcnrfeitare  if  the  agemt  of  the  insurer- 
himself  advanced  the  money  for  the  insured  and  made  the  insmred  his  personal 
debtor,^  amd  the  fact  that  the  insured's  personal  aote  tO'  the  agent  was  unpaid 
presents  no  ground  ©f  forfeiture.*  Tender*  or  paymeiit  to  tlie  agent  of  the 
insnred  is  otf  c^imrse  sufficient,^  whether  he  remits;  the  sanae  parior  to  l:os&  or  not  ;,®^ 
but  a  personal  set-off  belonging  to  the  insured  against  the  agent  has  been  held  no- 
paymertt  so  as  to  prevent  a  cancellation  of  the  policy  by  the  insurer.' 

5.  Excuses  For  Non-Payment.  The  sickness  of  the  insured  is  na  excuse  for 
failure  to  pay  an  assessment  at  the  proper  time.^  In  the  case  of  death  the  oblit- 
gation  to  pay  falls  upon  those  thereupon  beneficially  interested  in  the  property, 
and  a  failure  by  them  to  pay  at  the  proper  time  forfeits  the  policy.'  "War 
between  the  countries  of  the  insured  and  insurer  amounts  to  an  excuse  for  delin- 
quency in  the  payment  of  premiums.^"  It. is  an  excuse  that  the  assessment  was 
improperly  or  illegally  levied,"  orthat  it  is  levied  to  meet  losses  occurring  before  or 
after  the  period  of  his  membership.^^  The  failure  of  the  insurer  to  have  the  note 
at  the  place  of  payment  at  the  maturity  thereof  is  an  excuse  for  delay  in  paying- 
an  assessment,  if  the  insured  was  at  that  time  ready  and  willing  to  pay  the  note.^* 


lo-wa  9,  65  N.  W.  1004.     See  also  easea  cited 
supra,  V,  B,  6,  b.  . 

The  date  of  the  notice  is  the  date  of  its. 
leceip*  and  not  that  of  Its  sending  (Darling- 
ton V.  Phcenix  Mut.  F.,  Ins.  Co;,  194  Pa.  S*. 
650,  45  Atr.  482>,  altho-ugh.  hj  statute  the 
rule  may  be  changed  (Bolbrook  v.  Mill  Owni- 
ers'  Mut.  Ins.  Cb.,  8©  Iowa  255,  53  N.  W. 
229). 

96.  Williams  v.  Keserve  Eund  Live  Stock 
Ins.  Co.,  19  Misc.  (N.  Y.)  515,  43  N.  Y. 
Suppl.  1083. 

97.  Redfield  v.  Paterson  F.  Ins.  Coi,  6  Abb. 
N.  Cas.  (N.  Y.)  45&.  See-  also  cases  cited 
supra,  V,  B,  6,  b. 

98.  An  assignee  for  the  benefit  of  creditors 
is  not  entitled  to  notice.  The  original  in- 
sured is  the  party  to  be  notified.  Lycoming- 
F.  Ins.  Co.  V.  Storrs,  97  Pa.  St.  354. 

99.  Barnes  v.  Union  Mut.  F.  Ins.  Co.,  45 
N.  H.  21. 

1.  Guggisberg  v.  Waterloo  Mut.  F.  Ins.  Co., 
24  Grant  Ch.  (U.  .C.)  360.  See  also  Oxford 
Permanent  Bldg.,  etc.,  Soc.  v.  Waterloo 
County  Mut.  F.  Ins.  Co.,  42  U.  C.  Q.  B.  181 ; 
Duff  V.  Canadian  Mut.  F.  Ins.  Co.,  27  Grant 
Ch.  (U.  C.)  391. 

2.  Smith  t.  Agricultural  Ins.  Co.,  6  N.  Y. 
St.  127;  Matter  of  Booth,  11  Abb.  N.  Cas. 
(N.  Y.)  145;  Lebanon  Mut.  Ins.  Co.  v. 
Hoover,  113  Pa.  St.  591,  8-  4tl.  163,  57  Am. 
Rep.  511. 

3.  Mooney  v.  Home  Ins.  Co.,  80  Mo.  App. 
192. 

4.  Continental  Ins.  Co.  v.  Miller,  4  Tnd. 
App.  553,  30  N.  E.  718. 

5.  Wilber  v.  Williamsburgh  City  F  Ins. 
Go.,  1  N.  Y.  Suppl.  312. 

A  notice  by  the  insurer  to  pay  at  the  home 
afSce  revokes  the   po-wer  of   the  insured  to 
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pay  the  agent.     Honaue  Ins.  Co.  o.  Wood,  72 
S.  W.  15,  24  Ky.  L.  Rep.  1638, 

6.  See  cases  cited  supra,  V,  A,.  2. 

7.  Merchants',  ete,  Mu^.  Ins..  Co,  v.  Baker, 
(Nebr.  1903-)'  94  N.,  W.  627.    • 

A  set-off  not  yet  toe  against  an  insurer  is. 
no  payment  to  avoid  a  forfeitutre;  Cecil 
County  Mut.  F.  Ins.  Co.  v.  Miller  Lodge. 
I.  O.  0.  F.,  58  Md.  463..  And  see  mprm,.  V, 
A,  2,..  See  also"  Pister  v.  Keystone  Muib.  Ben. 
Assoc,  3  Pa.  Super.  Ct.  50. 

8.  Home  Ins.  Co.  v.  Wood,  72  S.  W..  15,  24 
Ky.  L.  Rep.  1638. 

9.  Continental  Ins.  Co.  v.  Daly,  33  Ean. 
601,  7  Pac.  158;  Sauner  v.  Phceaia:  Ins.  Co., 
41  Mo,  App.  4801. 

10.  Crawford  v.  JEtna  Ins.  Co.,  2  Tenn. 
Cas.  329. 

11.  Baker  v.  Citizens'  Mut.  F.  Ins.  Co.,  51. 
Mich.  243,  16  N.  W.  331;  Planters'  Ina.  Co. 
V.  Comfort,  50  Miss.  662;  Rosenberger  v. 
Washington  Mut.  F.  Ins.  Co.,  87  Pa.  St.  207. 

12.  Weikel  v.  Lower  Providence  Live  Stock 
Ins.  Co.,  3  Montg.  Co.  Rep,  (Pa.)  207,  211; 
Susquehanna  Mut.  F.  Ins-.  Co.  v.  Tunkhani- 
nock  Toy  Co.,  15  Wfely.  Notes  Cas.  (Psv.) 
306;  Seyk  v.  Millers'  Nat.  Ins.  Co.,  74  Wis. 
67,  41  N.  W.  443,  3  L.  R.  A.  523.  See  also 
supra,  V,  B,  5,  a,  (il). 

13.  Texas  F.  Ins.  Co.  13.  Camp  County 
K.  of  T.  L.,  32  Tex.  Civ.  App.  328,  74  S.  W. 
809-. 

Foreign  company. —  It  has  been  stated  that 
the  insurer  cannot  insist  upon  a  forfeiture 
for  non-payment  of.  premiums  when  it  has 
failed  to  provide  an  agent  in  the  state  of  the 
insured  to  whom  the  premium  can  be  paid. 
Blackerby  v.  Continental  Ins.  Co.,  7  Ky.  L. 
Rep.  653;  In  re  People's  Mut.  Equitable  F. 
Ins.  Co.,  g'AU'en  (Mass.)-  310. 
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XIV.,  ESTOPPEL,    WAIVER,    OR    A&HEEMENTS    AFFECTING    RIGHT    TO    AVOID 

POLICY." 

A.  Applicability  of  Doctrines  —  t.  What  Conditions  May  Be  Waived. 
"When  an  insurance  contract  is  conditioned  to  become  void  in  case  there  be  a 
l!)reaeli  of  a  condition  precedent  or  subsequent,  the  true  meaning  is  not  that  the 
instrument  is  upon  a  breach  thenceforth  a  nullity  and  has  no  legal  existence^  but 
onlj  that  upon  the  violation  of  the  covenants  by  the  insured  the  insurer  shall 
cease  to  be  bound  by  his  covenants.''^'  Inasmuch  therefore  as  such  conditions  are 
inserted  for  the  beneiit  of  the  insurer  they  may  alL  be  waived  by  him,^*  except 
when  the  insured  by  the  act  loses  his  insnrable  interest.'^  Even  a  stipulation  that 
the  conditions  of  a  policy  cannot  be  waived,  or  if  waived  at  all  only  in  a  certain 
manner,  may  itself  be  waived."  It  is  impossible  to  assert  with  any  confidence  a 
consistent  theory  upon  which  all  the  adjudications  in  insurance  cases,  commonly 
collected  under  the  topics  of  waiver  or  estoppel,  may  rest.''     Indeed  it  will  be 


14.  Estoppel  or  waivier  as  afiecting  valid- 
ity of  contract  see  s^pra,  VI,  E. 

Estoppel  generally  see  Estoppex. 

15.  Viele  v.  Germania  Ins.  Co.,  26  Iowa  9, 
96  Am.  Dee.  83. 

The  same  rules  as  to  waiver  apply  to  mu- 
tual companies  as  to  other  companies. 
Ormsby  v.  Laclede  Farmers'  Mut.  F.,,  etc., 
In«.  Go.»  98  Mo.  App.  371,  72  &.  W.  139; 
McBryde  v.  South  Carolina  Mut.  Ins.  Co., 
55  S.  C.  589,  33  S.  E.  729,  74  Am.  St.  Rep. 
769. 

16.  IlUnais. —  Phenis'Ins.  Co.  v.  Hart,  149 
111.  513,  36  N.  E.  990;  Fheuix  Ins.  Co.  e. 
Johnston,  42  111.  App,  66v 

Jowa.^  Grlasscock  v,  Dea-  Moines  Ins.  Co., 
125  Iowa  170,  100  N.  W.  503 ;  Siltz  v.  Hawk- 
eye  Ins.  Co.,  71  Iowa,  710,  2»  N".  W.  605; 
Viele  V.  Germania  Ins.  Co.,  26  Iowa  9,  96  Am. 
Dec.  83. 

Kamsas. — American  Cent.  Ins-..  Co.  v.  Mc- 
Lanathan,  11  Kan.  533. 

Maine. —  Bigelow  v.  Granite  State  F.  Ins. 
Co.,  94  Me.  39,  46  Atl.  808. 

Missouri, —  Bersche  v.  Globe  Mut.  Ins.  Co., 
31  Mo.  546;  Keet-Rountree  Dry-Goods  Co.  v. 
Mercantile  Town  Mut.  Ins.  Co.,  100  Mo.  App. 
504,  74  S.  W.  469. 

Nebraska. —  Western  Horse;  etc.,  Ins.  Co.  v.. 
Scheidle,  18  Nebr.  495,  25  N.  W.  620. 

New  York. —  Pechner  v.  Phcenix  Ins.  Co.,  65 
N.  Y.  195;  Diddle  v.  Market  F.  Ins.  Co.,  29 
N.  Y.  184. 

Pennsylvania. —  Coursin  v.  Pennsylvania  P^ 
Ins.  Co.,  46  Pa.  St.  323. 

Virginia. —  Georgia  Home  Ins.  Co.  v.  Kin- 
ner,  28  Gratt.  88. 

Wisconsin. —  Keeler  v.  Niagara  F.  Ins.  Co., 
16  Wis.  523,  84  Am.  Dec.  714. 

United  States. —  Turner  v.  Meridan  F.  Ins. 
Co.,  16  Fed.  454. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  941 
et  seq. 

Each  underwriter  in  a  Lloyd's  policy  is 
-within  this  rule.  Ealli  v.  White;  21  Misc. 
(N.  Y.)  285,  47  N.  Y.  Suppl.  197,  4  N.  Y. 
Jknnot.  Cas.  357. 

Drastic  statutes  exist  in  some  states  that 
the  insurer  is  estopped  to  deny  the  truth  of 
the-  statements  of  the  application  in  the  ab- 


sence of  fraud  on  the  part  of  the  insured. 
See  Home  Ins.  Co.  v.  Virginia,-Carorina  Chem- 
ical Co.,  109  Fed.  681,  decided  under  SEUjchi 
statute  and  holding  it  inapplicable. 

17.  This  being  an  essential  requirement 
of  any  valid  contract  of  insurance,  the  for- 
feiture cannot  be  waived  so  long  as  the  non- 
insurable  status  continues.  Gibbs-  v.  Rich- 
mond County  Mut.  Ins.  Co.,  9-  Daly  (K.  Y.) 
203. 

18.  Phenix  Ins.  Co.  v.  Hart,  149  111.  513, 
36  N.  E.  990. 

The  insurer  caimot  by  any  stipulatiom  ira 
the  policy  avoid  the  legal  or  equitable'  effect 
of  acts  sufficient  to  constitute  an  estoppel  or 
wairver.  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Assoc,  101  Fed.  77,  41  C.  C.  A.  207. 

19.  To  call  the  matter  one  of  estoppel 
solely  would  not  be  correct,  for  the  insinrer  ia 
frequently  barred  from  asserting  the  breach 
of  a  condition  under  circumstances  where' 
the  elements  of  an  estoppel  do  not  exist.  See 
eases  cited  infra,  this  note. 

To  call  it  waiver  alone  is  equally  inade- 
quate, for  many  adjudications  require  that 
the  insured  must  have  incurred  a  detriment, 
by  reason  of  some  reliance  upon  the  conduct 
of  the  insurer,  before  the  latter  is  barred 
from  asserting  the  breach.  See  cases  cited 
infra,,  this  note. 

Waiver  and  estoppel  have  been  considered 
as  identical  in  the  following  cases  among- 
many  others,  thus  requiring  all  the  elements 
of  a  true  equitable  estoppel  before  the  in- 
surer can  be  barred  by  its  conduct. 

California. —  McCormick  v.  Orient  Ins,  Co., 
86  Cal.  260,  24  Pac.  1003. 

Connecticut. —  Lewis  v.  Phoenix  Mut.  L. 
Ins.  Co.,  44  Conn.  72;  Hoxsie  v.  Home  Ins. 
Co.,  32  Conn.  21,  85  Am.  Dec.  240. 

Indiana. —  Germania  F.  Ins.  Co.  v.  Pitcher, 
160  Ind.  392,  64  N.  E.  921,  66  N.  E.  1003. 

lovxi. —  HoUis  V.  State  Ins.  Co.,  65  Iowa 
454,  21  N.  W.  774;  Jewett  v.  Home  Ina.  Co., 
29  Iowa  562. 

Kentucky. —  Phcenix  Ina.  Co.  v.  Stevenson, 
78  Ky.  150. 

Michigan. —  Security  Ins.  Co.  v.  Pay,  22 
Mich.  467,  7  Am.  Rep.  670. 

Nebraska. — .Home  P.  Ins.  Co.  v.  Kennedy, 
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found  that  the  cases  even  within  a  single  jurisdiction  are  bj  no  means  consistent. 
The  only  liarmonious  principle  that  pervades  the  subject  seems  to  be  a  desire  on 
the  part  of  the  courts  to  hold  the  company  as  strictly  as  possible  to  the  perform- 
ance of  its  contract  and  to  prevent  an  unfair  reliance,  on  its  part,  upon  technical 
conditions  of  the  policy.  In  consequence  a  waiver  or  estoppel  has  frequently 
been  predicated  upon  the  most  innocent  acts  and  the  insurer  barred  by  conduct 
which  in  other  fields  of  contract  would  never  produce  such  a  result.^ 

2.  Consideration.  As  to  wliether  or  not  a  new  consideration  is  necessary  to 
support  a  waiver,  there  is  some  unexpected  conflict  in  the  authorities,  while 
a  consideration  plays  no  part  in  the  ordinary  doctrine  of  equitable  estoppel,  and 
eases  determined  upon  this  theory  ignore  the  presence  or  absence  of  a  further 
consideration  moving  to  the  insurer,^^  yet  other  cases,  proceeding  on  the  theory 
tliat  a  waiver  is  in  eifect  a  new  contract,  assert  that  if  no  new  and  additional  con- 
sideration is  present,  the  company  is  not  barred  by  its  conduct  from  setting  up  any 
defenses  that  it  may  have.^ 

3.  Necessity  of  Knowledge.  It  is  a  fundamental  principle  of  the  doctrine  of 
waiver,  applicable  equally  to  insurance  as  to  other  branches  of  the  law,  that  a 
waiver  to  be  effective  against  the  party  making  it  must  have  occurred  with  full 
knowledge  of  all  material  facts.^     For  example  it  has  been  repeatedly  held  that 


47  Nebr.  138,  66  N.  W.  278,  53  Am.  St.  Eep. 
521;  Billings  v.  German  Ins.  Co.,  34  Nebr. 
502,  52  N.  W.  397. 

"Sew  York. —  Gibson  Electric  Co.  v.  Liver- 
pool, etc.,  Ins.  Co.,  159  N.  Y.  418,  54  N.  E. 
23;  Ronald  v.  Mutual  Reserve  Fund  L.  As- 
soc, 132  N.  Y.  378,  30  N.  E.  739;  Armstrong 
V.  Agricultural  Ins.  Co.,  130  N.  Y.  560,  29 
N.  E.  991 ;  Ripley  v.  JEtna  Ins.  Co.,  30  N.  Y. 
136,  86  Am.  Dec.  362 ;  Meech  v.  National  Ace. 
Soc,  50  N.  Y.  App.  Div.  144,  63  N.  Y.  Suppl. 
1008. 

North  Carolina. —  Grabbs  v.  Farmers'  Mut. 
F.  Ins.  Co.,  125  N.  C.  389,  34  S.  E.  503. 

Oregon. —  Wiedert  v.  State  In.  Co.,  19 
Greg.  261,  24  Pac.  242,  20  Am.  St.  Rep.  809. 

Pennsylvania. — Elliott  v.  Lycoming  County 
Mut.  Ins.  Co.,  66  Pa.  St.  22,  5  Am.  Rep.  323. 

Tennessee. —  Boyd  v.  Vanderbilt  Ins.  Co., 
90  Xenn.  212,  16  S.  W.  470.  25  Am.  St.  Rep. 
676. 

Wisconsin. —  Bonneville  v.  Western  Assur. 
Co.,  68  Wis.  298,  32  N.  W.  34. 

United  States. —  Globe  Mut.  L.  Ins.  Co.  D. 
Wolff,  95  U.  S.  326,  24  L.  ed.  387;  Rice  v. 
Fidelity,  etc.,  Co.,  103  Fed.  427,  43  C.  C.  A. 
270. 

Canada. —  Atlas  Assur.  Co.  v.  Brownell,  29 
Can.  Sup.  Ct.  537. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  941 
et  seq. 

That  the  insurer  may  be  barred  by  conduct 
not  amounting  to  an  equitable  estoppel 
seems  to  have  been  asserted  in  the  following 
among  many  other  cases: 

Alabama. —  Cassimus  v.  Scottish  Union, 
etc.,  Ins.  Co.,  135  Ala.  256,  33  So.  163; 
Georgia  Home  Ins.  Co.  v.  Allen,  128  Ala.  451, 
30  So.  537. 

Iowa. —  Corson  v.  Anchor  Mut.  F.  Ins.  Co., 
113  Iowa  641,  85  N.  W.  806. 

Kansas. —  British  America  Assur.  Co.  v. 
Bradford,  60  Kan.  82,  55  Pac.  335. 

Minnesota. —  Mee  v.  Bankers'  Ins.  Co.,  69 
Minn.  210,  72  N.  W.  74. 
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Missouri. —  Bowen  v.  Hanover  F.  Ins.  Co., 
69  Mo.  App.  272;  MoCollum  v.  Niagara  P. 
Ins.  Co.,  61  Mo.  App.  352. 

Nebraska. —  Hartford  Ins.  Co.  v.  Landfare, 
63  Nebr.  559,  88  N.  W.  779. 

New  York. —  Titus  v.  Glens  Falls  Ins.  Co., 
81  N.  Y.  410. 

South  Carolina. —  Norris  v.  Hartford  F. 
Ins.  Co.,  57  S.  C.  358,  35  S.  E.  572. 

Temiessee. —  North  German  Ins.  Co.  v. 
Morton-Scott-Robertson  Co.,  108  Tenn.  384, 
67  S.  W.  816. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  941 
et  seq. 

20.  The  varying  adjudications  are  more 
fully  collected  and  discussed  supra,  XIV,  B. 

31.  Viele  v.  Germania  Ins.  Co.,  26  Iowa  9, 
96  Am.  Dec.  83;  Home  F.  Ins.  Co.  v.  Kuhl- 
man,  58  Nebr.  488,  78  N.  W.  936,  76  Am.  St. 
Rep.  Ill;  Kingman  v.  Lancashire  Ins.  Co.,  54 
S.  C.  599,  32  S.  E.  762;  Georgia  Home  Ins. 
Co.  V.  Kinnier,  28  Gratt.   (Va.)   88. 

22.  Illinois. —  Northwestern  Mut.  L.  Ins. 
Co.  V.  Amerman,  119  111.  329,  10  N.  E.  225, 
59  Am.  Rep.  799. 

Iowa. —  Baldwin  v.  German  Ins.  Co.,  105 
Iowa  379,  75  N.  W.  326. 

Michigan. —  New  York  Cent.  Ins.  Co.  v. 
Watson,  23  Mich.  486. 

Neio  York. —  Ripley  v.  Mtna,  Ins.  Co.,  30 
N.  Y.  136,  86  Am.  Dec.  362. 

Pennsylvania. —  Lantz  v.  Vermont  L.  Ins. 
Co.,  139  Pa.  St.  546,  21  Atl.  80,  23  Am.  St. 
Rep.  202,  10  L.  R.  A.  577. 

Texas. —  Merchants'  Mut.  Ins.  Co.  v.  La- 
croix,  45  Tex.  158. 

West  Virginia. —  McParland  v.  Peabody 
Ins.  Co.,  6  W.  Va.  425. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  943. 

23.  Dwelling  House  Ins.  Co.  v.  Raynolds, 
41  111.  App.  427;  Ordway  v.  Continental  Ins. 
Co.,  35  Mo.  App.  426;  Boyd  v.  Vanderbilt 
Ins.  Co.,  90  Tenn.  212,  16  S.  W.  470,  25  Am. 
St.  Rep.  676. 

For  example  the  acceptance  of  premiums 
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the  violation  of  the  condition  must  have  been  known  to  tlie  insurer  or  a  wfiver 
cannot  be  asserted  by  the  insured.^* 

4.  Effect  of  Waiver.  The  insurer  having  once  waived  his  right  to  declare  a 
forfeiture  cannot  subsequently  avoid  the  effect  of  his  waiver  by  placing  or  offer- 
ing to  place  the  insured  in  statu  quo^  in  the  absence  of  fraud  on  the  part  of  the 
insured  inducing  the  waiver.**^    The  waiver  of  a  condition  of  the  policy  on  one 


or  assessments  on  a  policy  which  is  void  be- 
cause of  fraudulent  misrepresentation  or  con- 
cealment will  not  waive  the  right  to  avoid 
the  policy,  if  the  insurer  is  ignorant  of  the 
fraud  or  cohcealment.  Britton  v.  Mutual 
Ben.  L.  Ins.  Co.,  3  Thomps.  &  C.  (N.  Y.) 
442;  Dowd  v.  American  F.  Ins.  Co.,  1  N.  Y. 
Suppl.  31;  Allen  v.  Vermont  Mut.  F.  Ins.  Co., 
12  Vt.  366.  So  the  acceptance  of  premiums 
and  assessments  on  a  policy  after  a  loss  will 
not  bind  the  insurer  as  a  waiver  of  non-pay- 
ment of  the  premium  or  assessment  if  the  in- 
surer was  ignorant  of  the  fact  of  loss.  Harle 
V.  Council  Bluffs  Ins.  Co.,  71  lawa  401,  32 
N.  W.   396.     See  also  infra,  XIV,  D,  2,  f, 

(II),     (B). 

24.  A-rkcmsas. —  Planters'  Mut.  Ins.  Co.  v. 
Loyd,  67  Ark.  584,  56  S.  W.  44,  77  Am.  St. 
Eep.  136. 

California. —  Wheaton  v.  North  British, 
etc.,  Ins.  Co.,  76  Cal.  415,  18  Pac.  758,  9  Am. 
St.  Rep.  216;  Shuggart  v.  Lycoming  P.  Ins. 
Co.,  55  Cal.  408. 

Colorado. —  Fireman's  Fund  Ins.  Co.  v. 
Barker,  6  Colo.  App.  535,  41  Pac.  513. 

Florida. —  Philadelphia  Underwriters'  Ins. 
Co.  V.  Bigelow,   (1904)   37  So.  210. 

Illinois. —  Illinois  Mut.  Ins.  Co.  v.  Mette, 
27  111.  App.  330;  Security  Ins.  Co.  v.  Mette, 
27  111.  App.  324. 

Indiana. —  Traders'  Ins.  Co.  v.  Cassell,  24 
Ind.  App.  238,  56  K  E.  259. 

loioa. —  Houdeck  v.  Merchants',  etc.,  Ins. 
Co.,  102  Iowa  303,  71  N.  W.  354;  Wicke  v. 
Iowa  State  Ins.  Co.,  90  Iowa  4,  57  N.  W.  632 ; 
Green  v.  Northwestern  Live-Stock  Ins.  Co., 
87  Iowa  358,  54  N.  W.  349 ;  Antes  v.  Western 
Assur.  Co.,  84  Iowa  355,  51  N.  W.  7;  Ellis  v. 
State  Ins.  Co.,  68  Iowa  578,  27  N.  W.  762,  56 
Am.  Eep.  865. 

Kansas. —  Cottom  v.  National  F.  Ins.  Co., 
65  Kan.  511,  70  Pac.  357;  Alston  v.  North- 
western Live  Stock  Ins.  Co.,  7  Kan.  App.  179, 
53  Pac.  784. 

Kentucky. —  Baer  v.  Phoenix  Ins.  Co.,  4 
Bush  242. 

Maine. —  Merrill  v.  Farmers',  etc.,  Mut.  F. 
Ins.  Co.,  48  Me.  285;  Gardiner  v.  Piscataquis 
Mut.  F.  Ins.  Co.,  38  Me.  439. 

Maryland. —  Reynolds  ».  Cecil  County  Mut. 
F.  Ins.  Co.,  34  Md.  280,  6  Am.  Eep.  337. 

Michigan. —  A.  M.  Todd  Co.  v.  Farmers' 
Mut.  F.  Ins.  Co.,  (1904)  100  N.  W.  442;  Se- 
curity Ins.  Co.  V.  Fay,  22  Mich.  467,  7  Am. 
Eep.  670. 

Minnesota. —  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Parsons,  47  Minn.  352,  50  N.  W.  240;  Schrei- 
ber  r.  German-American  Hail  Ins.  Co.,  43 
Minn.  367,  45  N.  W.  708. 

Mississippi. —  Greenwood  Ice.,  etc.,  Co.  v. 
Georgia  Home  Ins.  Co.,  72  Miss.  46,  17  So. 
83. 


Missouri. —  American  Ins.  Co.  v.  Barnett, 
73  Mo.  364,  39  Am.  Rep.  517. 

Nebraska. — •  Farmers'  Mut.  Ins.  Co.  v. 
Tighe,  3  Nebr.   (Unoff.)   337,  91  N.  W.  520. 

New  York. —  Weed  v.  London,  etc.,  F.  Ins. 
Co.,  116  N.  Y.  106,  22  N.  E.  229;  Gray  V. 
Guardian  Assur.  Co.,  82  Hun  380,  31  N.  Y. 
Suppl.  237;  McNierney  v.  Agricultural  Ina. 
Co.,  48  Hun  239. 

Ohio. —  Union  Mut.  L.  Ins.  Co.  v.  McMillen, 
24  Ohio  St.  67. 

Pennsylvania. —  Freedman  v.  Philadelphia 
Fire  Assoc,  168  Pa.  St.  249,  32  Atl.  39,  98 
Am.  Dee.  302;  Diehl  v.  Adams  County  Mut. 
Ins.  Co.,  58  Pa.  St.  443;  Simpson  v.  Penn- 
sylvania F.  Ins.  Co.,  38  Pa.  St.  250. 

Rhode  Island. —  Cornell  v.  Tiverton,  etc., 
Mut.  F.  Ins.  Co.,  (1896)  35  Atl.  579;  Hazard 
V.  Franklin  Mut.  F.  Ins.  Co.,  7  R.  I.  429. 

Tennessee. —  Boyd  v.  Vanderbilt  Ins.  Co., 
90  Tenn.  212,  16  S-.  W.  470,  25  Am.  St.  Rep. 
676. 

Texasj — McLeary  v.  Orient  Ins.  Co.,  (Civ. 
App.  1895)  32  S.  W.  583;  New  York  Mut. 
L.  Ins.  Co.  V.  Nichols,  (Civ.  App.  1894)  24 
S.  W.  910;  Sun  Mut.  Ins.  Co.  v.  Texarkana 
Foundry,  etc.,  Co.,  4  Tex.  App.  Civ.  Cas. 
§  31,  15  S.  W.  34. 

Vermont. —  Allen  v.  Vermont  Mut.  F.  Ins. 
Co.,  12  Vt.  366. 

Washington. —  Bartlett  v.  British  America 
Assur.  Co.,  35  Wash.  525,  77  Pac.  812. 

United  States. —  Bennecke  v.  Connecticut 
Mut.  L.  Ins.  Co.,  105  U.  S.  355,  26  L.  ed.  990; 
Atlas  Reduction  Co.  v.  New  Zealand  Ins.  Co., 
121  Fed.  929;  Fireman's  Fund  Ins.  Co.  v. 
McGreevy,  118  Fed.  415,  55  C.  C.  A.  543; 
Georgia  Home  Ins.  Co.  v.  Eosenfield,  95  Fed. 
358,  37  C.  C.  A.  96;  Asheville  Nat.  Bank  v. 
New  York  Fidelity,  etc.,  Co.,  89  Fed.  819,  32 
C.  C.  A.  355;  Hartford  F.  Ins.  Co.  v.  Small, 
66  Fed.  490,  14  C.  C.  A.  33;  Lorie  v.  Connecti- 
cut Mut.  L.  Ins.  Co.,  14  Fed.  Cas.  No.  8,509. 

Canada. —  Phillips,  v.  Grand  Eiver  Farm- 
ers' Mut.  F.  Ins.  Co.,  46  U.  C.  Q.  B.  334. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  942. 
See  also  infra,  XIV,  D,  2,  g. 

35.  Illinois. —  Hartford  F.  Ins.  Co.  v.  Orr, 
56  111.  App.  629. 

Maryland. —  Baltimore  County  Mut.  F.  Ins. 
Co.  V.  Eicholtz,  88  Mid.  92,  40  Atl.  706. 

Missouri. —  Porter  v.  German- American 
Ins.  Co.,  62  Mo.  App.  520. 

Nebraska. —  Home  F.  Ina.  Co.  v.  Kuhlman, 
58  Nebr.  488,  78  N.  W.  936,  76  Am.  St.  Eep. 
111. 

Neio  York. —  Brink  v.  Hanover  F.  Ins.  Co., 
80  N.  Y.  108. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  941 
et  seq.    See  also  infra,  XVII,  D.  7. 

26.  Grant  v.  Eliot,  etc.,  Mut.  F.  Ins.  Co., 
75  Me.  196. 
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occasion  cannot  be  construed  as  a  waiver  of  subsequent  violations  of  the  same 
condition ; "  nor  is  it  a  waiver  of  a  riglit  to  forfeit  for  breaclies  of  a  different 
condition,  past  or  prospective.^  But  a  general  consent  to  do  a  given  act  amounts 
to  a  waiver  of  all  breaches  of  condition  arising  from  that  act.^  A  consent  that  a 
building  may  be  occupied  for  a  certain  business  implies  a  consent  to  the  use  of 
eiach.  articles,  and  the  doing  of  such  acts  as  are  necessarily  and  customarily 
involved  in  that  business,  although  the  policy  in  general  terms  prohibits  such  acts 
and  uses.^ 

B.  Affected  by  Powers  of  Offleers  and  Ag-ents — 1.  In  General  —  a. 
Offleers.^^  The  acts  of  the  president  ^  or  the  secretary  of  an  insurance  company,** 
in  the  absence  of  a  contrary  provision  of  the  charter  or  by-laws,  may  create  a 
waiver  by  or  estoppel  against  the  company. 

b.  Agents  ^ —  (i)  Oenmbal  A  gent.     A  general'  agent  of  a  company,^  that 


27.  Dover  Glass  Works  Co.  v.  American  P. 
Ins.  Co.,  1  Marv.  (Del.)  32,  29  Atl.  1039,  65 
Am.  St.  Rep.  264 ;  Betcher  v.  Capitol  F.  Ins. 
Co.,  78  Minn.  240,  80  N.  W.  971;  Moore  v. 
Niagara  F.  Ins.  Co.,  199  Pa.  St.  49,  18  Atl. 
869,  85  Am.  St.  Kep.  771 ;  Hotchkiss  v.  Home 
Ins.  Co.,  58  Wis.  297,  17  N.  W.  138.  Contra, 
Viele  V.  Germania  Ins.  Co.,  26  Iowa  9,  96 
Am.  Dec.  83;  Georgia  Home  Ins.  Co.  v.  Kin- 
ner,  28  Gratt.  (Va.)  88. 

An  agreement  that  defendant  would  in  the 
future  if  desired  issue  another  policy  on  the 
same  premises  to  the  insured  is  not  a  waiver 
of  a  clause  prohibiting  additional  insurance, 
when  it  is  taken  out  in  another  company. 
Morris  v.  Orient  Ins.  Co.,  106  Ga.  472,  33 
S.  E.  430. 

28.  Iowa. —  Nedrow  v.  Farmers'  Ins.  Co., 
43  Iowa  24. 

Maine. —  Trott  v.  Woolwich  Mut.  F.  Ins. 
Co.,  83  Me.  362,  22  Atl.  245. 

Massachusetts. —  Hill  v.  Commercial  Union 
Assur.  Co.,  164  Mass.  406,  41  N.  E.  657. 

New  York. —  Murdock  v.  Chenango  County 
Mut.  Ins.  Co.,  2  N.  Y.  210. 

North  Carolina. — Ferebee  v.  North  Carolina 
Mut.  Home  Ins.  Co.,  68  N.  C.  11. 

Pennsylvania. —  Lycoming  Mut.  Ins.  Co.  i;. 
Slockbower,  26  Pa.  St.  199. 

Virginia. — Watertown  F.  Ins.  Co.  v.  Cherry, 
84  Va.  72,  3  S.  E.  876. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  941 
ert  seq.    See  also  infra,  XVII,  D,  5,  e. 

But  a  consent  for  vacancy  during  "the 
summer"  is  not  confined  to  the  three  sum- 
mer months  only  of  a  particular  year,  when 
the  negotiation  has  been  with  reference  to 
such  a  consent  for  "  the  farming  season." 
Vanderhoef  v.  Agricultural  Ins.  Co.,  46  Hun 
(N.  Y.)   328. 

29.  Farmers'  Ins.  Co.  ».  Ashton,  31  Ohio 
St.  477.  Particularly  if  they  are  unknown 
at  the  time.  U.  S.  Ins.  Co.  v.  Moriarty, 
(Tex.  Civ.  App.  1896)  36  S.  W.  943.  See 
also  supra,  XIV,  A,  3. 

30.  Viele  v.  Germania  Ins.  Co.,  26  Iowa 
9,  96  Am.  Dec.  83.     See  also  supra,  XIII,  C. 

31.  That  officer  of  the  company  by  whom 
a  waiver  if  given  by  the  company  would  have 
been  indorsed  upon  the  policy  may  waive  a 
condition  in  the  policy.  Illinois  Live  Stock 
Ins.  Co.  V.  Koehler,  58  111.  App.  557,  a  live 
stock  insurance  case. 

[XIV,  A.  4] 


Further  as  to  waiver  by  ofiScers  see  infra, 
XVII,  D,  3. 

32.  Merchants',  etc.,  Ins.  Co.  v.  Curran,  45 
Mo.  142,  100  Am.  Dec.  361 ;  Martin  v.  Jersey 
City  Ins.  Co.,  44  N.  J.  L.  273;  Stauffer  v. 
Penn  Mut.  F.  Ins.  Assoc,  164  Pa.  St.  199,  30 
Atl.  384. 

The  president  cannot  bind  the  company  to 
undertake  a  liability  different  from  the  busi- 
ness undertaken  by  the  company.  Tripp  v. 
Northwestern  Live  Stock  Ins.  Co.,  91  Iowa 
278,  59  N.  W.  1. 

The  president  of  a  mutual  company  has 
been  said  to  have  no  power  to  dispense  with 
the  conditions  of  a  policy.  Evans  v.  Trimoun- 
tain  Mut.  F.  Ins.  Co.,  9  Allen  (Mass.)  329; 
Dawes  v.  North  Piver  Ins.  Co.,  i7  Cow. 
(N.  Y.)  462;  McEvers  v.  Lawrence,  Hoffm. 
(N.  Y.)  172.  Certainly  not  if  the  power  is 
expressly  reposed  by  the  charter  only  in  the 
board  of  directors.  Farmers'  Mut.  Ins.  Assoc. 
V.  Price,  112  Ga.  264,  37  S.  E.  427.  See  also 
as  to  a  treasurer  of  such  a  company  Swetfc 
V.  Citizens'  Mut.  Relief  Soc,  78  Me.  541,  7 
Atl.  394.  In  Hoxsie  v.  Providence  Mut.  F. 
Ins.  Co.,  6  R.  I.  517,  the  act  of  the  directors 
of  a  company  in  determining  the  value  of  a 
building  insured  and  fixing  therefrom  the 
amount  of  insurance  permitted  was  held  to 
estop  the  tcompany,  despite  a  limitation  on 
their  powers  contained  in  the  by-laws  of  the 
company. 

33.  Tiefenthal  v.  Citizens'  Mut.  F.  Ins.  Co., 
53  Mich.  306,  19  N.  W.  9;  Nebraska  Mer- 
cantile Mut.  Ins.  Co.  V.  Sasek,  64  Nebr.  17, 
89  N.  W.  428;  Conover  v.  Albany  Mut.  Ins. 
Co.,  1  N.  Y.  290  [affirmimg  3  Den.  254]. 

Notice  to  the  secretary  is  notice  to  the 
company.  Wilson  v.  Mutual  F.  Ins.  Co.,  174 
Pa.  St.  554,  34  Atl.  122. 

34.  Further  as  to  waiver  by  agents  see 
infra,  XVII,  D,  4;  and,  generally,  Insubancb. 

35.  Alabama. —  Continental  F.  Ins.  Co.  v. 
Brooks,   131  Ala.  614,  30   So.  876. 

Arkansas. — ^American  Employers'  Liability 
Ins.  Co.  V.  Fordyce,  62  Ark.  562,  36  S.  W. 
1051,  54  Am.  St.  Rep.  305. 

California. —  Silverberg  v.  Phenix  Ins.  Co., 
67  Cal.  36,  7  Pac.  38. 

Illinois. —  Continental  Ins.  Co.  v.  Ruekman, 
127  111.  364,  20  N.  E.  77,  11  Am.  St.  Rep. 
121  [affirming  29  111.  App.  404]  ;  Merchants 
Ins.  Co.  V.  Oberman,  99  111.  App.  357. 
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ifi,  one  empowered  to  enter  into  contracts,  take  risks,  and  receive  premiums,  has 
a  general  authority  to  dispense  with  conditions  in  policies  issued  through  his 
agency,  in  the  absence  of  any  limitation  upon  such  authority  known  to  the 
insured,  for  such  acts  are  within  the  apparent  scope  of  his  authority.^  He  may 
thus  accordingly  waive  a  forfeiture  which  has  occurred  by  reason  of  a  breach  of 
condition,  in  the  absence  of  collusion  between  himself  and  insured.*''  Such  a 
power  is,  however,  one  calling  for  the  exei'cise  of  discretion  and  therefore  cannot 
be  delegated.^    Applying  the  rules  just  stated  it  has  been  held  tliat  a  general 


Indiana. —  Western  Assur.  Co.  v.  McAlpin. 
23  Ind.  App.  220,  55  N.  E.  119,  77  Am.  St. 
Rep.  423. 

Iowa. —  Viele  v.  Germania  Ins.  Co.,  26 
Iowa  9.  96  Am.  Dec.  83. 

Kansas. —  American  Cent.  Ins.  Co.  v.  Mc- 
Lanathan,  11  Kan.  533. 

Kentucky. —  Mudd  v.  German  Ins.  Co.,  56 
S.  W.  977,  22  Ky.  L.  Eep.  308. 

Maine. —  Packard  v.  Dorchester  Mut.  F. 
Ins.  Co.,  77  Me.  144. 

JJew  Jersey. —  Millville  Mut.  F.  &  M.  Ins. 
Co.  V.  Workingmen's  Bldg.,  etc.,  Assoc,  43 
N.  J.  L.  652. 

]few  York. —  Dean  v.  ^^na  L.  Ins.  Co.,"  2 
Hun  358,  4  Thomps.  &  C.  497,  48  How.  Pr. 
36. 

Worth  Carolina. —  Horton  v.  Home  Ins.  Co., 
122  N.  C.  498,  29  S.  E.  944,  65  Am.  St.  Rep. 
717. 

Virgimia. —  Farmers',  etc.,  Benev.  F.  Ins. 
Assoc.  V.  Williams,  95  Va.  248,  28  S.  E.  214. 

Wisconsin. —  Alexander  v.  Continental  Ins. 
Co.,  67  Wis.  422,  30  N.  W.  727,  58  Am.  Rep. 
869. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  948 
et  seq. 

General  agents  of  mutual  companies  are 
within  this  rule.  Ormsby  v.  Laclede  Farmers' 
Mut.  F.,  etc.,  Ins.  Co.,  98  Mo.  App.  371,  72 
S.  W.  139. 

A  general  agent  may  attach  memoranda 
with  this  result  (Gloucester  Mfg.  Co.  v. 
Howard  F.  Ins.  Co.,  5  Gray  (Mass.)  497,  66 
Am.  Dec.  376),  or  may  make  erasures,  par- 
ticularly when  the  erasure  itself  is  unknown 
to  the  insured  (Dayton  Ins.  Co.  v.  Kelly,  24 
Ohio  St.  345,  15  Am.  Rep.  612).  See  also 
infra,  XIV,  E,  2. 

He  cannot  waive  any  condition  which  the 
company  by  reason  of  limitations  in  its  char- 
ter could  not  itself  waive.  Leonard  v.  Ameri- 
can Ins.  Co.,  97  Ind.  299. 

Conditions  of  a  polity  taken  out  by  him- 
self for  his  own  benefit  cannot  be  waived  by 
the  agent.  Cascade  F.  &  M.  Ins.  Co.  v.  Jour- 
nal Pub.  Co.,  1  Wash.  452,  25  Pac.  331. 

"  Whether  an  agent  has  or  has  not  the  au- 
thority to  issue  policies  [of  insurance]  is  not 
the  test  of  his  authority  to  waive  a  for- 
feiture." So  held  in  American  Ins.  Co.  v. 
Walston,  111   111.  App.  133,  137. 

Knowledge  of  agent's  Umited  power. —  If 
the  insured  is  aware  of  a  private  and  actual 
limitation  upon  the  agent's  authority,  he 
cannot  rely  on  a  waiver  coming  within  that 
limitation.  Phoenix  Ins.  Co.  v.  Maxson,  42 
111.  App.  164;  Sutherland  v.  Eureka  F.  &  M. 
Ins.  Co.,  110  Mich.  668,  68  N".  W.  985;  Mts- 


Leary  v.  Orient  Ins.  Co.,  (Tex.  Civ.  App. 
1895)  32  S.  W.  583.  But  see  in  case  of  a 
limitation  in  the  policy  as  to  a  general  agent's 
powers  Bush  v.  Missouri  Town  Mut.  Ins. 
Co.,  85  Mo.  App.  155.  A  question  in  an  ap- 
plication as  to  whether  property  is  encum- 
bered is  not  of  itself  notice  to  the  insured  that 
the  insurer's  agent  had  no  authority  to  as- 
sert that  an  encumbrance  of  a  certain  amount 
is  too  small  to  be  noted.  Georgia  Home  Ins. 
Co.  V.  Goode,  95  Va.  751,  30  S.  E.  366.  Un- 
til the  insured  is  apprised  of  the  revocation 
of  the  agent's  authority  or  agency,  the  acts 
of  the  agent  in  the  scope  of  his  former  ap- 
parent authority  may  estop  the  company  or 
constitute  a  waiver.  Burlington  Ins.  Co.  v. 
Threlkeld,  60  Ark.  539,  31  S.  W.  265.  But 
in  Greenwich  Ins.  Co.  v.  Sabotnick,  91  Ga. 
717,  17  S.  E.  1026,  when  a  retiring  member 
of  a  firm  of  insurance  agents  continued  busi- 
ness for  different  companies  and  issued  a 
further  policy  to  the  insured  who  did  not 
know  of  the  dissolution  and  who  supposed 
that  the  agent  still  represented  defendant 
company,  this  did  not  amount  to  a  waiver 
of  a  condition  against  further  insurance  con- 
tained in  defendant's  prior  policy  taken  out 
with  such  member's  firm  prior  to  his  retire- 
ment. In  Bennett  v.  Western  Underwriters' 
Assoc,  130  Mich.  216,  89  N.  W.  702,  it  was 
held  that  if  an  agent  pursuant  to  the  re- 
quest of  the  insured  by  telephone  has  written 
a  vacancy  permit  which  the  policy  required  to 
be  attached  thereto  to  become  effectual,  he 
may  attach  it  after  his  agency  has  terminated 
ao  as  to  bind  the  insurer. 

36.  Davey  v.  Glens  Falls  Ins.  Co.,  7  Fed. 
Cas.  No.  3,590.  The  agent  may  do  all  such 
acts  as  are  within  the  apparent  scope  of 
his  authority.  R.  N.  of  A.  v.  Boman,  75  111. 
App.  566  [affirmed  in  177  111.  27,  52  N.  E. 
264,  69  Am.  St.  Rep.  201]  ;  Home  F.  Ins.  Co. 
V.  Kuhlman,  58  Nebr.  488,  78  N.  W.  936,  76 
Am.  St.  Rep.  111. 

37.  Alabama. —  Georgia  Home  Ins.  Co.  v. 
Allen,  119  Ala.  436,  24  So.  399. 

loioa. —  Viele  v.  Germania  Ins.  Co.,  26 
Iowa  9,  96  Am.  Dec.  83. 

Massachusetts. —  Stuart  v.  Reliance  Ins. 
Co.,  179  Mass.  434,  60  N.  E.  929,  under 
statute. 

Texas. —  Sun  Mut.  Ins.  Co.  v.  Texarkana 
Foundry,  etc,  Co.,  4  Tex.  App.  Civ.  Cas. 
§  31, 

Wesi  Virginia. —  Woolpert  v.  Franklin  Ins. 
Co.,  42  W.  Va.  M7,  26  S.  E.  521. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  948. 

38.  Waldman  v.  North  British,  etc.,  Ins. 
Co.,  91  Ala.  170,  8  So.  666,  24  Am.  St.  Rep. 
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agent  may  -waive  a  condition  against  the  use  of  inflammable  substances  on  the 
premises/^  a  condition  that  the  inventory  and  books  shall  be  kept  in  an  iron  safe," 
a  condition  that  the  policy  shall  be  void  if  the  premises  be  or  become  encum- 
bered," or  a  requirement  in  the  policy  as  to  a  statement  of  the  title  or  interest  of 
the  insured  in  tlie  subject-matter  of  the  risk ;  ^  may  consent  to  additional  insur- 
ance ;*'  may  issue  a  permit  to  a  factory  to  run  day  and  night ; "  or  may  bind  the 
insurer  by  similar  acts  or  waivers.^ 

(ii)  SoLiaiTiNO  OR  Othur  Agent — (a)  General  Rule.  A  mere  soliciting 
agent,  that  is,  one  employed  by  the  insurer  only  to  secure  customers  for  its  insur- 
ance, and  directed  to  forward  applications,  to  deliver  policies  when  approved  by 
the  company,  and  to  remit  premiums,  has  not  the  power  to  waive  the  conditions 
of  the  policy.**     Thus  he  cannot  consent  that  a  building  may  be  vacant  for  a  cer- 


883 ;  Grerman- American  Ins.  Co.  v.  Humphrey, 
62  Ark.  348,  35  S.  W.  428,  54  Am.  St.  Rep. 
297;  Ruthven  ».  American  F.  Ins.  Co.,  92 
Iowa  316,  60  N.  W.  663;  Home  F.  Ins.  Co.  v. 
Garbacz,  48  Nebr.  827,  67  N.  W.  864.  Gon- 
tra,  Davis  v.  Lamar  Ins.  Co.,  18  Hun  (N.  Y.) 
230.  An  apparently  different  doctrine  with 
reference  to  knowledge  of  a  subordinate  of 
the  agent  see  infra,  XIV,  E,  2,  d,   (li). 

Subsequent  ratification  by  the  agent,  how- 
ever, makes  it'  his  act.  German  Ins.  Co.  v. 
Rounds,  35  Nebr.  752,  53  N.  W.  660. 

39.  Farmers',  etc.,  Ins.  Co.  v.  Nixon,  2 
Colo.  App.  265,  30  Pac.  42. 

40.  Niagara  F.  Ins.  Co.  v.  Brown,  123  111. 
356,  15  N.  E.  166  [affirming  24  111.  App.  224] 
(the  condition  being  on  an  attached  slip 
signed  only  by  the  agent)  ;  Parsons  v.  Knox- 
ville  F.  Ins.  Co.,  132  Mo.  583,  31  S.  W.  117, 

34  S.  W.  476. 

41.  Arkansas. —  German- American  Ins.  Co. 
V.  Humphrey,  62  Ark.  348,  35  S.  W.  428,  54 
Am.  St.  Rep.  297. 

Dakota. —  Lyon  v.  Dakota  Ins.  Co.,  6  Dak. 
67,  50  N.  W.  483. 

Zo«xi.— Mattocks  v.  Des  Moines  Ins.  Co., 
74  Iowa  233,  37  N.  W.  174. 

Kansas. — Brown  v.  Westchester  F.  Ins.  Co., 
9  Kan.  App.  526,  58  Pac.  276. 

Oregon. —  Hardwick  v.  State  Ins.  Co.,  23 
Oreg.  290,  31  Pac.  656. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  948. 

4a.  Home  Ins.  Co.  v.  Duke,  84  Ind.  253; 
Lycoming  Ins.  Co.  v.  Mitchell,  48  Pa.  St.  367 ; 
Cumberland  Valley  Mut.  Protection  Co.  v. 
Mitchell,  48  Pa.  St.  374. 

43.  The  general  agent  with  power  to  make 
a  contract  of  insurance  has  the  authority 
to  consent  to  additional  insurance. 

Illinois.-^  Phenix  Ins.  Co.  v.  Johnson,  42 
111.  App.   66. 

Michigan. —  Westchester  F.  Ins.  Co.  v. 
Earle,  33  Mich.   143. 

Nebraska. —  German    Ins.    Co.    v.    Rounds, 

35  Nebr.  752,  53  N.  W.  660. 

New  York. —  Pechner  v.  Phoenix  Ins.  Co., 
65  N.  y.  195  [.affirming  6  Lans.  411] ;  Pitney 
V.  Glens  Falls  Ins.  Co.,  65  N.  Y.  6 ;  Whitwell 
V.  Putnam  F.  Ins.  Co.,  6  Lans.  166. 

North  Carolina. —  Grub"bs  v.  North  Caro- 
lina Home  Ins.  Co.,  108  N.  C.  472,  13  S.  E. 
236,  23  Am.  St.  Rep.  62. 

Wisconsin. —  Schomer  v.  Hekla  F.  Ins.  Co., 
50  Wis.  575,  7  N.  W.  544;  American  Ins.  Co. 

[XIV,  B,  I,  b,  (I)] 


V.  Gallatin,  48  Wis.  36,  3  N.  W.  772 ;  Warner 
V.  Peoria  M.  &  F.  Ins.  Co.,  14  Wis.  318. 

Promise  to  consent  to  additional  insurance 
is  not  equivalent  to  a  present  waiver.  East 
Texas  F.  Ins.  Co.  v.  Blum,  76  Tex.  653,  13 
S.  W.   572. 

44.  A  general  agent  authorized  to  issue 
policies  has  the  power  to  issue  a  permit  to 
a  factory  to  run  day  and  night.  North  Ber- 
wick Co.  V.  New  England  F.  &  M.  Ins.  Co., 
52  Me.  336. 

45.  Wheeler  v.  Watertown  F.  Ins.  Co.,  131 
Mass.  1  (issuing  vacancy  permit)  ;  Joy  v. 
Pennsylvania  Ins.  Co.,  35  Mo.  App.  165  (is- 
suing vacancy  permit)  ;  Amazon  Ins.  Co.  v. 
Wall,  31  Ohio  St.  628,  27  Am.  Rep.  533 
(assenting  to  an  assignment  of  the  policy)  ; 
Miner  v.  Phoenix  Ins.  Co.,  27  Wis.  693,  9 
Am.  Rep.  479  (waiving  effect  of  change  in 
title  or  interest ) . 

46.  Alabama. — Alabama  State  Mut.  Assur. 
Co.  V.  Long  Clothing,  etc.,  Co.,  123  Ala.  667, 
26   So.    655. 

ArlcOMsas. —  American  Ins.  Co.  v.  Hamp- 
ton, 54  Ark.  75,  14  S.  W.  1092. 

Dakota. —  Smith  v.  Continental  Ins.  Co.,  6 
Dak.  433,  43  N.  W.   810. 

Georgia. —  Lippman  v.  JEtna,  Ins.  Co.,  120 
Ga.  247,  47  S.  E.  593 ;  Graham  v.  Niagara  F. 
Ins.  Co.,  106  Ga.  840,  32  S.  E.  579. 

Iowa. —  Elliott  V.  Farmers'  Ins.  Co.,  114 
Iowa  153,  86  N.  W.  224;  Martin  v.  Farmers' 
Ins.  Co.,  84  Iowa  516,  51  N.  W.  29;  Garret- 
son  V.  Merchants,'  etc.,  Ins.  Co.,  81  Iowa  727, 
45  N.  W.  1047;  Dickinson  County  v.  Mis- 
sissippi Valley  Ins.  Co.,  41  Iowa  286. 

Massachusetts. — >  Putnam  Tool  Co.  V.  Fitch- 
burg  Mut.  F.  Ins.  Co.,  145  Mass.  265,  13 
N.  E.  902;  Tate  v.  Citizens'  Mut.  F.  Ins.  Co., 
13  Gray  79. 

MiohigoM. —  A.  M.  Todd  Co.  v.  Farmers' 
Mut.  F.  Ins.  Co.,  (1904)  100  N.  W.  442. 
But  see  Improved  Match  Co.  v.  Michigan 
Mut.  F.  Ins.  Co.,  122  Mich.  258,  80  N.  W. 
1088. 

Missouri. —  Hansen  v.  Citizens'  Ins.  Co., 
66  Mo.  App.  29;  Mensing  v.  American  Ins. 
Co.,  36  Mo.  App.  602;  Bush  v.  Missouri 
Town  Mut.  Ins.  Co.,  85  Mo.  App.   155. 

Nevada. —  Healey  v.  Imperial  F.  Ins.  Co., 
5   Nev.  268. 

New  HampshAre. —  Tabor  v.  Rockingham 
Farmers'  Mut.  F.  Ins.  Co.,  69  N.  H.  666, 
45   Atl.    479. 
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tain  period/''   or  waive  a  condition  against  additional   insurance  or  a  breach 
thereof.^8 

(b)  Extent  and  Limits  of  Rule.     The  foregoing  rule^'  does  not  apply  where 
the  agent  has  been  given  express  or  implied  authority  to  waive  conditions.^ 
And  even  though  a  mere  soliciting  agent  cannot  waive  conditions  still  he  binds  / 
the  insurer  by  knowledge  acquired  in  the  preparation  of  the  application  and  by 
representations  made  to  the  insured  concerning  the  same.^* 

e.  Adjusters.  The  apparent  scope  of  the  authority  of  an  insurance  adjuster 
does  not  extend  beyond  settling  the  loss  after  it  lias  occurred.  "While  he  may 
therefore  waive  any  provisions  of  the  policy  respecting  form  or  time  of  proof  of 
loss  and  any  formal  matters  connected  with  the  procedure  of  settlement,^^  he  has 
not  as  a  matter  of  law  power  to  waive  a  condition  not  connected  with  the  business 
he  is  employed  to  accomplish,  or  to  waive  a  forfeiture  for  breach  of  warranty  or 
condition  subsequent  and  reinstate  a  policy.  If  he  has  such  a  power  it  must  rest 
on  an  express  authorization  and  must  be  proved  if  relied  upon.^^  Inasmuch  as 
an  insurance  adjuster  has  such  express  authority  to  demand  proofs  of  loss 
and  to  participate  in  an  adjustment,  ins  acts  frequently  give  rise  to  an  implied 
waiver  from  compelling  the  furnishing  of  such  proofs  or  proceeding  to  enter  into 
the  business  of  adjustment  when  the  insurer  has  knowledge  of  a  right  to  forfeit 


mew  York. —  Wall  v.  Home  Ins.  Co.,  8 
Bosw.  597   [affirmed  in  36  N.  Y.  157], 

United  States. —  Hambleton  v.  Home  Ins. 
Co.,  11  Fed.  Cas.  No.  5,972,  6  Biss.  91. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  948. 

Contra. —  Phoenix  Ins.  Co.  v  Spiers,  87  Ky. 
285,  8  S.  W.  453,  10  Ky.  L.  Rep.  254. 

A  waiver  by  such  agent  is  effectual  only 
when  ratified  by  the  company.  Williams  v. 
Maine  State  Relief  Assoc,  89  Me.  158,  36 
Atl.   63. 

I  The  insured  is  chargeable  with  knowledge 
of  the  limitations  of  such  an  agent's  au- 
thority. Dryer  v.  Security  F.  Ins.  Co.,  94 
Iowa  471,  62  N.  W.  798.  But  in  American 
Ins.  Co.  V.  Gallatin,  48  Wis.  36,  3  N.  W. 
772,  it  was  said  that  the  mere  fact  that  the 
application  is  forwarded  to  the  company  for 
approval  is  not  sufficient  to  charge  the  in- 
sured with  notice  of  the  exact  nature  and 
limits  of  the  agent's  authority. 

47.  Burlington  Ins.  Co.  v.  Gibbons,  43  Kan. 
15,  22  Pac.  1010,  19  Am.  St.  Rep.  118; 
Thayer  v.  Agricultural  Ins.  Co.,  5  Hun  (N.  Y.) 
566. 

48.  Alabama. —  Phosnix  Ins.  Co.  v.  Cope- 
land,  90  Ala.  386,  8  So.  48 ;  Queen  Ins.  Co.  v. 
Young,  86  Ala.  424,  5  So.  116,  11  Am.  St. 
Rep.  51. 

Minnesota. — Goldin  v.  Northern  Assur.  Co., 
46  Minn.  471,  49  N.  W.  246. 

New  York. —  Wilson  v.  Genesee  Mut.  Ins. 
Co.,   14  N.  Y.  418    [reversing  16  Barb.  511]. 

Texas. —  East  Texas  F.  Ins.  Co.  v.  Blum, 
76  Tex.  653,  13  S.  W.  572. 

Wisconsin. —  Bourgeois  v.  Marshfleld  Mut. 
F.  Ins.  Co.,  86  Wis.  402,  57  N.  W.  38. 

See  28  Cent.  Dig.  tit.' "  Insurance,"  §  948. 

49.  See  supra,  XIV,  B,  1,  b,  (ii),  (a). 

50.  Burlington  Ins.  Co.  v.  Threlkeld,  60 
Ark.  539,  31  8.  W.  265;  Home  Ins.  Co.  v. 
Mears,  105  Ky.  323,  49  S.  W.  31,  20  Ky.  L. 
Rep.  1217;  McCabe  v.  Farm  Buildings  F. 
Ins.  Co.,   14  Hun    (N.  Y.)    602. 

The  existence  of  such  authority  cannot  be 


proved  by  showing  a  custom  among  other 
companies  to  grant  their  agents  similar  pow- 
ers, unless  the  insurer  was  aware  of  the  same 
as  a  general  custom.  Bradford  v.  Home- 
stead F.  Ins.  Co.,  54  Iowa  598,  7  N.  W.  48. 

51.  Home  F.  Ins.  Co.  v.  Gurney,  56  Nebr. 
306,  76  N.  W.  553 ;  Blass  v.  Agricultural  Ins. 
Co.,  18  N.  Y.  App.  Div.  481,  46  N.  Y.  Suppl. 
392;  Montgomery  v.  Delaware  Ins.  Co.,  67 
S.  C.  399,  45  S.  E.  934.  See  further  in  this 
connection  infra,  XIV,  E. 

53.  Indiana. —  ^tna  Ins.  Co.  v.  Shryer,  85 
Ind.   362. 

Iowa. —  Heusinkveld  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  106  Iowa  229,  76  N.  W.  696;  Brock 
V.  Des  Moines  Ins.  Co.,  106  Iowa  30,  75  N.  W. 
683;  Brown  v.  State  Ins.  Co.,  74  Iowa  428, 
38  N.  W.  135,  7  Am.  St.  Rep.  495;  Stevens 
V.  Citizens'  Ins.  Co.,  69  Iowa  658,  29  N.  W. 
769. 

Massachusetts. —  Little  v.  Phoenix  Ins.  Co., 
123  Mass.  380,  25  Am.  Rep.  96. 

New  York. — ^Dobson  v.  Hartford  F.  Ins. 
Co.,  86  N.  Y.  App.  Div.  115,  83  N.  Y.  Suppl. 
456. 

North  Carolina. — Dibbrell  v.  Georgia  Home 
Ins.  Co.,  110  N.  C.  193,  14  S.  E.  783,  28  Am. 
St.  Rep.  678. 

See  also  infra,  XVII,  D,  4,  c. 

53.  Arkansas. —  German  Ins.  Co.  v.  Gibson, 
53  Ark.  494,  14  S.  W.  672. 

Georgia. —  Howard  v.  Georgia  Home  Ins. 
Co.,  102  Ga.  137,  29  S.  E.  143. 

Iowa. —  Hollis  V.  State  Ins.  Co.,  65  Iowa 
454,  21  N.  W.  774. 

New  York. —  Weed  v.  London,  etc.,  F.  Ins. 
Co.,  116  N.  Y.  106,  22  N.  E.  229. 

North  Gwrolina. — -Alspaugh  v.  British- 
American  Ins.  Co.,  121  N.  C.  290,  28  S.  E. 
415. 

Canada. —  Mason  v.  Hartford  F.  Ins.  Co., 
37  U.  C.  Q.  B.  437. 

It  is  not  within  the  apparent  scope  of  the 
authority  of  an  attorney  employed  by  the 
insurer  to  collect  a  premium  note  to  waiva 
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the  policy.     Bnt  this  Tests  iipon  the  basis  of  his  having  express  power  to  do  the 
particular  acts  in  question.^ 

2.  Effect  of  Pkqvisions  of  Policy,  Insurers  have  customarily  inserted  pro- 
visions in  their  policies  limiting  the  powers  -of  an  agent  to  waive  conditions  and 
warranties.  As  to  whether  or  not  such  provisions  are  effectual  tljere  is  great  con- 
flict of  opinion.  A  restriction  in  the  policy  npen  such  an  agent's  anthority  can- 
not be  construed  to  refer  to  his  acts  prior  to  tlie  deliveiy"  of  the  policy,  as  the 
insured  cannot,  until  that  time,  be  expected  to  have  knowledge  of  the  limitation, 
so  long  as  the  waiv-er  is  within  the  apparent  scope  of  the  agent's  powers.^^  Th^re 
are  many  cases  supporting  the  view  that  the  insured  is,  after  delivery,  chargeable 
with  notice  of  the  limitations  mientioned  in  the  policy,  and  that  a  waiver  by  an 
agent  in  a  manner  prohibited  by  the  policy  or  a  waiver  by  any  agent  whose 
powers  are  thus  restricted  is  ineffectual  to  bind  the  insurer.^'  Siicli  a  restriction 
jnay  itself,  however,  be  waived  by  the  insurer  by  conduct  tending  to  justify  an 


a  forfeiture  incurred  Ijy  the  insured.    Conti- 
nentaj  Ins.  Co.  v.  Coons,  14  Ky.  L.  Rep.  110. 

54.  Akubama. — iGeorgia  Home  Ins.  Co.  v. 
Allen,  128  Ala.  451,  30  So.  537. 

Arkansas. — ■  Planters'  Mut.  Ins.  Co.  v. 
Loyd,  67  Ark.  584,  56  S.  W.  44,  77  Am.  St. 
Kep.  136. 

Indiana. —  Home  Ins.  Co.  v.  Marple,  1  Tnd. 
App.  411,  27  N.  E.  633. 

Iowa. —  Brock  v.  Des  Moines  Ins.  Co.,  106 
Iowa  30,  75  N.  W.  '683 ;  Harris  v.  Phoenix  Ins. 
Oo.,  85  Iowa  238,  52  N.  W.  128-;  Brown  v. 
State  In-s.  'Co.,  74  Iowa  428,  38  N.  W.  135,  7 
Am.  St.  Eep.  495.  See  also  Slater  v.  Capital 
Ins.  Co.,  89  Iowa  628,  57  "N.  W.  422,  23 
L.  R.  A.  121. 

Minnesota. — -Devil's  Lake  First  Nat.  Bank 
V.  Manchester  F.  Assur.  Co.,  64  Minn.  96, 
66   N.   W.   136. 

Missouri. —  Bowen  v.  Hanover  F.  Ins.  Co., 
69  Mo.  App.  272. 

N^irasha. —  German  Ins.  Co.  v.  Stiner,  2 
Nebr.    (Unoff.)    308,  96  N.  W.  122. 

New  York. —  Bobson  v.  Hartford  F.  Ins. 
Co.,  86  N.  y.  App.  Div.  115,  83  N.  Y.  Suppl. 
456.  But  see  contra,  Weed  v.  London,  etc., 
F.  Ins.  Co.,  116  N.  Y.  106,  22  N.  E.  229. 

South  Carolina. —  Montgomery  v.  Dela- 
ware Ins.  Co.,  67  S.  C.  399,  45  S.  E.  934. 

Texas. —  American  Cent.  Ins.  Co.  v.  Nunn, 
(Civ.  App.  1904)   79  S.  W.  88. 

See  also  cases  cited  infra,  XIV,  D,  2,  g; 
XVII,  D,  4,  c. 

55.  Illinois. — Continental  Ins.  Co.  v.  Ruck- 
man,  127  111.  364,  20  N.  E.  77,  11  Am.  St. 
Rep.  121  [affirming  29  111.  App.  404]. 

Indiana. —  Phenix  Ins.  Co.  v.  Lorenz,  7  Ind. 
App.  266,  33  N.  E.  444,  34  N.  E.  495. 

Michigan. — ■  Hoose  v.  Prescott  Ins.  -Co.,  84 
Mich.  309,  47  N.  W.  587,  11  L.  R.  A.  340; 
Crouse  f.  Hartford  F.  Ins.  Co.,  79  Mich.  249, 
44  N.  W.  496. 

Missouri. —  Flournoy  v.  Traders'  Ins.  Co., 
80  Mo.  App.  655;  Rickey  v.  German  Guar- 
antee Town  Mut.  F.  Ins.  Co.,  79  Mo.  App. 
485;  Titsworth  v.  American  Cent.  Ins.  Co., 
62  Mo.  App.  310. 

Nebraska. —  State  Ins.  'Co.  v.  Hale,  1  Nebr. 
(UnoiT.)    191,  95  N.  W.  473. 

New  York. —  Wood  v.  American  F.  Ins. 
Co.,  149  N.  Y.  382,  44  N.  E.  80,  52  Am.  St. 

[XIV,  B.  1,  e] 


Rep.  733  [affirming  7S  Hun  109,  29  N.  Y. 
Suppl.  250]. 

West  Virginia. — Coles  v.  Jefferson  Ins.  Co., 
41   W.  Va.   261,  23  8.  E.   732. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  952. 

Power  to  waive  prepayment  of  the  first 
premium  may  be  referred  to  this  principle. 
Triple  Link  Mut.  Indemnity  Assoc  v.  Wil- 
liams, 121  Ala.  138,  26  So.  19,  77  Am.  St 
Rep.  34.  Bee  also  supra,  V,  A,  1,  e;  VI,  E, 
1,  b. 

56.  California. —  Enbs  V.  Bun  Ins.  Co.,  67 
Cal.  621,  8  Pac.  379;  Bhuggart  v.  Lycoming 
F.   Ins.  Co.,  55   Cal.  4'08. 

Illinois. — ■  Phenix  Ins.  Co.  v.  HaTt,  149  111. 
513,  36  N.  E.  990  [affirming  39  111.  App.  517]. 

Michigan. — ■  Cleaver  v.  Traders'  Ins.  Co., 
65  Mich.  527,  32  N.  W.  660,  8  Am.  St.  Rep. 
908. 

New  Jersey. — ■  Catoir  i>.  American  L.  Ins., 
etc.,  Co.,  33  N.  J.  L.  487. 

New  York. — -  Quinlan  v.  Providence  Wash- 
ington Ins.  Co.,  133  N.  Y.  356,  31  N.  E. 
31,  28  Am.  St.  Rep.  645  [affirming  15  N.  Y. 
Suppl.  317] ;  Woodside  Brewing  Co.  v.  Pa- 
cific F.  Ins.  Co.,  11  N.  Y.  App.  Div.  68,  42 
N.  Y.  Suppl.  620;  Thayer  v.  Agricultural 
Ins.  Co.,  5  Hun  566 ;  Eisner  v.  Prudential  Ins. 
Co.,  13  Misc.  395,  34  N.  Y.  Suppl.  246. 

•Oklahoma. —  Liverpool,  etc.,  Ins.  Co.  V. 
T.  M.  Richardson  Lumber  Co.,  11  Okla.  585, 
CO  Pac.  938. 

Orcfton. — ^Weidert  v.  State  Ins.  Co.,  19 
Greg.  261,  24  Pac.  242,  20  Am.  St.  Rep.  809.. 

Pennsylvania. — ■  Pottaville  Mut.  F.  Ins.  Co. 
V.  Horan,  11  Wkly.  Notes  Cas.  198.  But  see 
Johns  V.  Insurance  Co.,  2  Wkly.  Notes  Cas. 
243. 

Texas. — -Hartford  F.  Ins.  Co.  v.  Walker, 
94  Tex.  473,  61  S.  W.  711;  Waxahachie 
First  Nat.  Bank  v.  Lancashire  Ins.  Co.,  62 
Tex.  461 ;  Roberts,  etc.,  Co.  v.  Sun  Mut.  Ina. 
Co.,  13  Tex.  Civ.  App.  64,  35  S.  W.  955; 
Northwestern  Nat.  Ins.  Co.  v.  Mize,  (Civ. 
App.   1896)    34   S.   W.   670. 

West  Virginia. —  Maupin  v.  Scottish  Union, 
etc.,  Ins.  Co.,  53  W.  Va.  557,  45  S.  E.  1003. 

Wisconsin. —  Hankins  v.  Roekford  Ins.  Co.,, 
70  Wis.   1,  35  N.  W.  34. 

United  States. —  Hartford  F.  Ins.  Co.  V. 
Small,  66  Fed.  490,  14  C.  C.  A.  33. 
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inference  that  it  was  not  insieted  on."  However,  many  cases  view  an  attempted 
restriction  in  this  manner  upon  the  powers  of  oiiieers  or  agents  acting  within  the 
scope  of  their  general  authority,  as  to  the  waiving  of  conditions,  as  ineffectual, 
inasmuch  as  sncli  person  might  himself  issue  a  policy  not  containing  such  con- 
dition. The  waiver  of  an  existing  condition  therefore  by  him  is  under  this  theory 
binding  upon  the  insurer.^^  Again  if  the  agent  in  doing  the  acts  relied  upon  as  a 
waiver  has  been  following  the  directions  of  the  main  office  it  is  immaterial  that 
the  immediate  act  was  done  by  the  agent,  for  the  ultimate  waiver  is  by  the 
insurer.™ 

C.  Express  Waiver  —  l.  Whether  Writing  Necessary.  On  principle  there 
would  seem  to  be  no  doubt  that  the  parol-evidence  rule  is  applicable  to  policies 
of  insurance  as  well  as  to  other  contracts,  and  inasmuch  as  the  written  contract  is 
presumed  to  be  tiie  iinal  conclusive  repository  of  the  agreement,  evidence  of  a 
prior  or  contemporanec  as  oral  agreement  should  not  be  admissible  to  vary  the 


Ccmada. —  Hawke  v.  Niagara  Dist.  Mut.  F. 
Ins.  Co.,  23  Grant  Ch.    (U.  C.)    139. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  952 
et  seq.     See  also  infra,  XVII,  D,  7. 

Such  an  agreement  where  assented  to  en- 
ters into  and  forms  a  part  of  the  contract  of 
insurance.  Heusinkveld  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  100  Iowa  229,  76  N.  W.  696;  Euth- 
ven  V.  American  F.  Ins.  Co.,  92  Iowa  318, 
60  N.  W.  663.  But  see  Brock  v.  Des  Moines 
Ins.  Co.,  106  Iowa  30,  75  N.  W.  683. 

If  the  policy  expressly  designates  who  may 
waive  the  conditions  the  result  is  the  same 
and  the  one  who  makes  the  waiver  is  not 
among  those  designated.  Behler  v.  German 
Mut.  F.  Ins.  Co.,  68  Ind.  347;  Jenkins  v. 
German  Ins.  Co.,  58  Mo.  App.  210;  Stark 
County  Mut.  Ins.  Co.  v.  Hurd,  19  Ohio  149. 
In  Virginia  F.  &  M.  Ins.  Co.  v.  Richmond 
Mica  Co.,  (Va.  1904)  46  S.  E.  463,  it  was 
held  that  it  is  necessary"  to  call  the  insured's 
attention  to  the  limitations  placed  on  the 
agent's  powers,  or  that  he  should  himself 
see  the  same,  and  that  the  constructive  notice 
afforded  by  the  circumstance  that  the  policy 
contains  the  limitation  is  insufScient. 

57.  Fillis  V.  Liverpool,  etc.,  Ins.  Co.,  (Fla. 
1903)  35  So.  171;  Phenix  Ins.  Co.  v.  Cald- 
well, 187  111.  73,  58  N..E.  314;  New  England 
P.  &  M.  Ins.  Co.  V.  Schettler,  38  111.  166; 
Lutz  v.  Anchor  F.  Ins.  Co.,  120  Iowa  136,  94 
N.  W.  274,  98  Am.  St.  Rep.  349. 

The  insurer  by  acquiescence  in  the  act  of 
the  agent  may  itself  waive  such  limitations 
and  requirements.  Morrison  v.  Insurance  Co. 
of  North  America,  69  Tex.  353,  6  S.  W.  605, 
5  Am.  St.  Rep.  63.  Thus  a  retention  of 
premium  after  knowledge  of  an  unauthorized 
waiver  given  to  secure  the  payment  of  such 
premium  amounts  to  a  waiver  by  the  insurer. 
Barrett  v.  Des  Moines  Mut.  Hail,  etc.,  Ins. 
Assoc,  120  Iowa  184,  94  N.  W.  473. 

To  what  the  restriction  applies. —  It  has 
been  held  that  the  restriction  does  not  ap- 
ply to  a  condition  requiring  suit  to  be 
brought  within  a,  specified  time,  this  not  be- 
ing a  condition  entering  into  and  forming  the 
contract  of  insurance.  Firemen's  Fund  Ins. 
Co.  V.  Western  Refrigerating  Co.,  162  111. 
322,  44  N.  E.  746  [affirming  55  111.  App. 
329].  It  has  also  been  stated  that  the  re- 
striction affects  only  matters  prio'r  to  the 
[50] 


loss.  Loeb  V.  American  Cent.  Ins.  Co.,  99 
Mo.  50,  12  S.  W.  374;  Travelers'  Ins.  Co.  v. 
Harvey,  82  Va.  949,  5  S.  E.  553. 

58.  Kansas. —  German  Ins.  Co.  v.  Ama- 
baugh,  8  Kan.  App.  197,  55  Pac.  481;  Con- 
cordia F.  Ins.  Co.  V.  Johnson,  4  Kan.  App. 
7,  45  Pac.  722. 

Michigan. —  Kotwicki  v.  Thuringia  Ins.  Co., 
134  Mich.  82,  95  N.  W.  976;  Pollock  v.  Ger- 
man F.  Ins.  Co.,  127  Mich.  460,  86  N.  W. 
1017. 

If issoMri.— Thompson  v.  Traders'  Ins.  Co., 
169  Mo.  12,  68  S.  W.  889;  Springfield  Steam 
Laundry  Co.  v.  Traders'  Ins.  Co.,  151  Mo. 
90,  52  S.  W.  238,  74  Am.  St.  Rep.  521  [over- 
ruling Wolf  V.  Dwelling  House  Ins.  Co.,  75 
Mo.  App.  337 ;  Sprague  v.  Western  Home 
Ins.  Co.,  49  Mo.  App.  423,  and  reversing 
66  Mo.  App.  199]. 

Ohio. —  Ohio  Farmers'  Ins.  Co.  v.  Burget, 
17  Ohio  Cir.  Ct.  619,  9  Ohio  Cir.  Dec. 
369. 

Wiseonsin. —  Dick  v.  Equitable  F.  &  M.  Ins. 
Co.,  92  Wis.  46,  65  N.  W.  742;  Renier  v. 
Dwelling-House  Ins.  Co.,  74  Wis.  69,  42  N.  W. 
208. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  952 
et  seq. 

The  limited  grant  of  authority  thus  con- 
tained in  a,  policy  is  in  this  view  the  meas- 
ure of  the  agent's  power.  Liverpool,  etc., 
Ins.  Co.  V.  T.  M.  Richardson  Lumber  Co.,  11 
Okla.   585,   69   Pac.   938. 

Such  a  restriction  was  held  inapplicable  to 
the  secretary  and  general  manager  of  the 
company  (Bankers',  etc.,  Mut.  Ben.  Assoc, 
r.  Stapp,  77  Tex.  517,  14  S.  W.  168,  19  Am. 
St.  Rep.  772),  and  to  an  adjuster  (Roberts, 
etc.,  Co.  r.  Sun  Mut.  Ins.  Co.,  13  Tex.  Civ. 
App.  64,  35  S.  W.  955). 

In  Maine  the  restriction  conflicts  with  a 
statutory  provision.  Day  v.  Dwelling-House 
Ins.  Co.,  81  Me.  244,  16  Atl.  894. 

59.  Medearis  v.  Anchor  Mut.  F.  Ins.  Co., 
104  Iowa  88,  73  N.  W.  495,  65  Am.  St.  Rep. 
428 ;  Phenix  Ins.  Co.  v.  Rad  Bila  Hora  Lodge, 
41  Nebr.  21,  59  N.  W.  752. 

The  theory  of  these  adjudications  is  that 
the  stipulation  that  the  conditions  may  be 
waived  only  by  a  writing  may  be  itself 
waived.  Phenix  Ins.  Co.  v.  Hart,  149  111. 
513,  36  N.  E.  990. 
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written  policy.*"  However,  the  question  is  one  involved  in  hopeless  confusion 
and  contradiction.*'  The  admission  of  evidence  to  show  a  waiver  by  acts  sub- 
sequent to  the  formation  of  the  contract  does  not  rest  on  the  same  considerations. 
Unless  possibly  in  the  case  of  sealed  instruments,  the  parties  to  a  contract  can 
alter  the  same  as  they  may  desire,  by  writing  or  verbally.'^  It  is  the  modern 
custom  for  insurers  to  insert  provisions  in  their  policies  that  no  waiver  shall  be 
efiEective  unless  the  same  be  in  writing  and  attached  to  the  policy  or  indorsed 
thereon.  The  effect  of  such  provisions  is  differently  regarded.  Some  courts 
treat  the  requirement  as  determinative  and  hold  a  parol  waiver  as  ineffectual,  the 
insured  being  charged  by  the  terms  of  the  policy  with  knowledge  of  the  limita- 
tion.*^   Other  courts  state  that  the  provision  is  inserted  only  for  the  beneiit  of 


60.  Illinois. —  Forest  City  Ina.  Co.  v. 
Leaeh,    19   111,  App.   151. 

Indiana. —  Rogers  v.  Phenix  Ins.  Co.,  121 
Ind.  570,  23  N.  E.  498. 

Iowa. —  Cornelius  v.  Farmers'  Ins.  Co.,  113 
Iowa  183,  84  N.  W.  1037. 

Massachusetts. —  Batchelder  v.  Queen  Ins. 
Co.,  135  Mass.  449;  Tebbetts  v.  Hamilton 
Mut.  Ins.  Co.,  3  Allen  569;  Loring  v.  Manu- 
facturers' Ins.  Co.,  8  Gray  28 ;  Lee  v.  Howard 
F.  Ins.  Co.,  3  Gray  583 ;  Barrett  v.  Union 
Mut.   F.   Ins.   Co.,   7    Cush.   175. 

Michigan. —  Hartford  F.  Ins.  Co.  v.  Daven- 
port, 37  Mich.   609. 

New  Jersey. —  Bennett  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  55  N.  J.  L.  377,  27  Atl.  641 ;  Dewees 
V.  Manhattan  Ins.  Co.,  35  N.  J.  L.  366. 

New  Yorh. —  Lamatt  v.  Hudson  River  F. 
Ins.  Co.,  17  N.  Y.  199  note;  McNierney  v. 
Agricultural  Ins.  Co.,  48  Hun  239;  Frank- 
furter V.  Home  Ins.  Co.,  10  Misc.  157,  31 
N.  Y.   Suppl.  3. 

Pennsylvania. —  Smith  v.  Cash  Mut.  F.  Ins. 
Co.,  24  Pa.  St.  320. 

United  States. —  Sperry  v.  Springfield  F.  & 
M.  Ins.  Co.,  26  Fed.  234. 

Canada. —  Crawford  v.  Western  Assur.  Co., 

23  U.  C.  C.  P.  365. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1018; 
and  also  Evidence,  17  Cyc.  606. 

61.  Massachusetts  and  New  Jersey  seem  to 
be  the  only  states  that  have  consistently  ap- 
plied the  principle.  See  eases  cited  supra,  note 
60;  and  infra,  p.  809  note  70,  p.  816  note  99. 

In  the  other  jurisdictions  parol  evidence 
extraneous  to  the  written  contract  has  been 
repeatedly  admitted  in  one  guise  or  another 
when  it  would  distinctly  be  barred  were  the 
contract  other  than  one  of  insurance.  The 
decisions  even  within  an  individual  state  are 
far  from  harmonious. 

IlUnois. —  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Wells,  89  111.  82. 

Kentucky. —  Queen  Ins.  Co.  v.  Kline,  32 
S.  W.  214,  17  Ky.  L.  Rep.  619. 

Nebraska. —  Home  F.  Ins.  Co.  i).  Gurney, 
56  Nebr.  306,  76  N.  W.  553. 

New  York. —  Gray  v.  Gcrmania  F.  Ins.  Co., 
84  Hun  504,  32  N.  Y.  Suppl.  424. 

Ohio. —  Hammel   v.  Pennsylvania  Ins.   Co., 

24  Ohio  Cir.  Ct.  101. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1018. 
And  see  cases  cited  infra,  XIV,  E,  2. 

63.  Hence,  in  the  absence  of  a  statutory 
provision,  or  one  inserted  in  the  policy,  an 
express  waiver  of  the  conditions  of  a  policy 

[XIV.  C,  1] 


may  be  made  verbally  by  any  one  authorized 
to  enter  into  contracts  for  the  insurer.  Hart- 
ford F.  Ins.  Co.  V.  Landfare,  63  Nebr.  559, 
88  N.  W.  779;  Pratt  v.  New  York  Cent.  Ins. 
Co.,  55  N.  Y.  505,  14  Am.  Rep.  304  [affirming 
64  Barb.  589] ;  Bodine  v.  Exchange  F.  Ins. 
Co.,  51  N.  Y.  117,  10  Am.  Rep.  566;  Amazon 
Ins.  Co.  V.  Wall,  31  Ohio  St.  628;  27  Am. 
Rep.  533;  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio 
St.  345,  15  Am.  Rep.  612  [overruling  Cock- 
erill  V.  Cincinnati  Mut.  Ins.  Co.,  16  Ohio 
148] ;  McFetridge  v.  American  F.  Ins.  Co., 
90  Wis.  138,  62  N.  W.  938;  Stanhilber  v. 
Mutual  Mill  Ins.  Co.,  76  Wis.  285,  45  N.  W. 
221;  Palmer  v.  St.  Paul  F.  &  M.  Ins.  Co.,  44 
Wis.  201. 

When  a  statute  prescribes  the  use  of  a  uni- 
form policy  which  limits  the  making  of 
waivers  to  agreements  indorsed  thereon  oral 
waivers  are  incompetent.  Anderson  v.  Man- 
chester F.  Assur.  Co.,  59  Minn.  182,  60  N.  W. 
1095,  50  Am.  St.  Rep.  400,  28  L.  R.  A.  609. 

An  unconstitutional  statute  does  not 
change  the  preexisting  rule.  Goss  v.  Agri- 
cultural Ins.  Co.,  92  Wis.  233,  65  N.  W.  1036. 

63.  CalifornAa. —  Gladding  v.  California 
Farmers'  Mut.  F.  Ins.  Assoc,  66  Cal.  6,  4 
Pac.  764. 

Connecticut. —  Couch  v.  City  F.  Ins.  Co., 
38  Conn.  181,  9  Am.  Rep.  375. 

Louisiana. —  Murphy  v.  Royal  Ins.  Co.,  52 
La.  Ann.  775,  27  So.  143. 

Massachusetts. — i  Parker  v.  Rochester  Ger- 
man Ins.  Co.,  162  Mass.  479,  39  N.  E.  179; 
Pendar  v.  American  Mut.  Ins.  Co.,  12  Cush. 
469 ;  Conway  Tool  Co.  v.  Hudson  River  Ins. 
Co.,  12  Cush.  144,  59  Am.  Dec.  172;  Barrett 
V.  Union  Mut.  F.  Ins.  Co.,  7  Cush.  175. 

Michigan. —  Gould  i;.  Dwelling-House  Ins. 
Co.,  90  Mich.  302,  51  N.  W.  455,  52  N.  W. 
754 ;  Allemania  F.  Ins.  Co.  v.  Hurd,  37  Mich. 
11,  26  Am.  Rep.  491. 

Nebraska. — -Hunt  v.  State  Ins.  Co.,  66 
Nebr.  121,  92  N.  W.  921;  Hartford  F.  Ins. 
Co.  V.  Landfare,  63  Nebr.  559,  88  N.  W.  779; 
Burlington  Ins.  Co.  v.  Campbell,  42  Nebr. 
208,  60  N.  W.  599;  German  Ins.  Co.  v, 
Heiduk,  30  Nebr.  288,  46  N.  W.  481,  27  Am, 
St.  Rep.  402. 

N&w  York. —  Northam  v.  Dutchess  County 
Mut.  Ins.  Co.,  166  N.  Y.  319,  59  N.  E.  912, 
82  Am.  St.  Rep.  655;  Moore  v.  Hanover  F. 
Ins.  Co.,  141  N.  Y.  219,  36  N.  E.  191  [revers- 
ing 71  Hun  199,  24  N.  Y.  Suppl.  507]  ;  Lett 
V.  Guardian  F.  Ins.  Co.,  125  N.  Y.  82,  25 
N.  E.  1088   [affirming  52  Hun  570,  5  N.  Y. 
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the  insurer  and  that  it  may  be  waived  as  well  as  any  other  condition  of  the 
policy.^  Some  cases,  while  holding  that  there  may  be  a  verbal  waiver,  require 
that  it  should  be  made  by  the  persons  authorized  to  make  waivers ;  so  that  if  the 
policy  designates  some  official  as  the  functionary  to  indorse  waivers,  he  alone  can 


Suppl.  S26] ;  Gilbert  v.  Phoenix  Ins.  Co.,  36 
Barb.  372.  But  see  Carroll  v.  Charter  Oak 
Ins.  Co.,  1  Abb.  Dec.  316,  10  Abb.  Pr.  N.  S. 
166;  Arkell  v.  Commerce  Ins.  Co.,  7  Hun 
455;  Van  Allen  v.  Farmers'  Joint  Stock  Ins. 
Co.,  4  Hun  413. 

"Vermont. —  Findlay  v.  Union  Mut.  F.  Ins. 
Co.,  74  Vt.  211,  52  Atl.  429,  93  Am.  St. 
Eep.  885. 

'Wiscmisin. — Oshkosh  Match  Works  v.  Man- 
chester F.  Assur.  Co.,  92  Wis.  510,  66  N.  W. 
525;  Bourgeois  v.  Northwestern  Nat.  Ins. 
Co.,  86  Wis.  606,  57  N.  W.  347;  Carey  v. 
Phenix  Ins.  Co.,  84  Wis.  208,  54  N.  W.  403; 
Carey  v.  German  American  Ins.  Co.,  84  Wis. 
80,  54  N.  W.  18,  36  Am.  St.  Eep.  907,  20 
L.  R.  A.  267;  Knudson  v.  Hekla  F.  Ins.  Co., 
75  Wis.  198,  43  N.  W.  954. 

Vnited    States. —  Northern    Assur.    Co.    v. 

Grand  View  Bldg.  Assoc,  183  U.  S.  308,  22 

•  S.  Ct.  133,  46  L.  ed.  313  [reversing  101  Fed. 

77,  41  C.  C.  A.  207] ;  Meigs  v.  London  Assur. 

Co.,  126  Fed.  781. 

Canada. —  Peck  v.  Agricultural  Ins.  Co.,  19 
Ont.  494.  But  see  McQueen  v.  Phoenix  Mut. 
Ins.  Co.,  29  U.  C.  C.  P.  511. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1020 
et  seq. 

In  case  the  insurance  is  effected  verbally 
without  any  policy  being  issued,  conditions 
of  the  blank  form  of  policy  requiring  indorse- 
ment of  permission  to  carry  further  insur- 
ance are  inapplicable.  Eureka  Ins.  Co.  v. 
Robinson,  56  Pa.  St.  250,  94  Am.  Dec.  65. 

Such  provisions  have  been  held  to  refer 
only  to  waivers  of  those  conditions  which  re- 
late to  the  formation  and  continuance  of  the 
contract  and  not  to  those  to  be  performed 
after  loss.  New  Orleans  Ins.  Assoc,  v.  Mat- 
thews, 65  Miss.  301,  4  So.  62.  But  an  agent 
can  waive  a  provision  that  further  insur- 
ance must  be  indorsed  on  the  policy  unless 
there  is  also  a  clause  that  all  waivers  by 
agents  must  be  in  writing.  It  is  this  clause 
that  cannot  be  waived  by  such  official.  Mc- 
Cabe  V.  Dutchess  County  Mut.  Ins.  Co.,  14 
Hun  (N.  Y.)  599;  Phoenix  Ins.  Co.  v.  Witt, 
(Tex.  Civ.  App.  1894)   25  S.  W.  796. 

64.  Alabama. — Alabama  State  Mut.  Assur. 
Co.  V.  Long  Clothing,  etc.,  Co.,  123  Ala.  667, 
26   So.   655. 

Arkamsas. —  German- American  Ins.  Co.  v. 
Humphrey,  62  Ark.  348,  35  S.  W.  428,  54 
Am.   St.   Rep.   297. 

Illinois. —  Phenix  Ins.  Co.  v.  Hart,  149  111. 
513,  36  N.  E.  990  [affirming  39  HI.  App. 
517];  Manufacturers',  etc.,  Ins.  Co.  v.  Arm- 
strong, 145  111.  469,  34  N.  E.  553;  Orient 
Ins.  Co.  V.  McKnight,  96  111.  App.  525  [af- 
firmed in  197  111.  190,  64  N.  E.  339]. 

Indiana. —  Hanover  F.  Ins.  Co.  v.  Dole,  20 
Ind.  App.  333,  50  N.  E.  772. 

loica. —  Mattocks  v.  Des  Moines  Ins.  Co., 
74  Iowa  233,  37  N.  W.  174;  King  v.  Council 


Bluffs  Ins.  Co.,  72  Iowa  310,  33  N.  W.  690; 
Viele  V.  Germania  Ins.  Co.,  26  Iowa  9,  96 
Am.  Dec.  83. 

Kansas. —  Hartford  F.  Ins. ,  Co.  v.  Mc- 
Carthy, 69  Kan.  555,  77  Pac.  90;  Long  Is- 
land Ins.  Co.  V.  Great  Western  Mfg.  Co., 
2  Kan.  App.  377,  42  Pac.  738. 

Kentucky. —  New  Orleans  Ins.  Co.  v. 
O'Brian,  8  Ky.  L.  Rep.  785. 

Minnesota. —  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Parsons,  47  Minn.  352,  50  N.  W.  240;  Lam- 
berton  v.  Connecticut  F.  Ins.  Co.,  39  Minn. 
129,  39  N.  W.  76,  1  L.  R.  A.  222. 

Mississippi. —  Liverpool,  etc.,  Ins.  Co.  v. 
Sheffy,  71  Miss.  919,   16   So.   307. 

Missouri. —  Pelkington  v.  National  Ins.  Co., 

55  Mo.  172;  Burnham  v.  Greenwich  Ins.  Co., 

56  Mo.  App.  582,  63  Mo.  App.  85 ;  Barnard  v. 
National  F'.  Ins.  Co.,  38  Mo.  App.  106.  But 
compare  Hutchinson  v.  Western  Ins.  Co.,  21 
Mo.  97,  64  Am.  Dec.  218. 

North  Ca/rolina. —  Grubbs  v.  North  Caro- 
lina Home  Ins.  Co.,  108  N.  C.  472,  13  S.  E. 
236,  23  Am.  St.  Rep.  62. 

Ohio. —  Fellowes  v.  Madison  Ins.  Co.,  2 
Disn.   128. 

Oregon. —  Schmurr  v.  State  Ins.  Co.,  30 
Oreg.  29,  46  Pac.  363.  But  compare  Egan 
V.  Westchester  Ins.  Co.,  28  Oreg.  289,  42 
Pac.  611. 

PermsyVoania. —  Queen  Ins.  Co.  v.  Harris, 
2   Wkly.  Notes  Cas.   22(5. 

South  Carolina. —  Wilson  v.  Commercial 
Union  Assur.  Co.,  51  S.  C.  540,  29  S.  E. 
245,  64  Am.  St.  Rep.  700. 

Texas. —  Wagner  v.  Westchester  F.  Ins.  Co., 
92  Tex.  549,  50  S.  W.  569  [reversing  (Civ. 
App.  1898)  48  S.  W.  49;  Home  Mut.  Ins. 
Co.  V.  Nichols,  (Civ.  App.  1903)  72  S.  W. 
440;  German  Ins.  Co.  v.  Cain,  (Civ.  App. 
1896)  37  S.  W.  657;  Pennsylvania  F.  Ins. 
Co.  V.  Faires,  13  Tex.  Civ.  App.  Ill,  35  S.  W. 
55 ;  Burlington  Ins.  Co.  v.  Rivers,  9  Tex.  Civ. 
App.  177,  28  S.  W.  453.  But  compare 
Phcenix  Ins.  Co.  v.  White,  3  Tex.  App.  Civ. 
Cas.  §  197. 

Virginia. —  Georgia  Home  Ins.  Co.  v.  Kin- 
nier,  28  Gratt.  88. 

Wyomirig^. —  Kahn  v.  Traders'  Ins.  Co.,  4 
Wyo.  419,  34  Pac.  1059,  62  Am.  St.  Rep.  47. 

United  States. —  Davey  v.  Glens  Falls  Ins. 
Co.,  7   Fed.   Cas.  No.   3,590,  foreign  insurer. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1020 
et  seq. 

An  assignee  of  the  person  to  whom  an  oral 
consent  to  do  an  act  required  by  the  policy 
to  be  indorsed  thereon  cannot  take  advantage 
of  such  consent.  Hower  v.  State  Ins.  Co., 
58  Iowa  51,   12  N.  W.   79. 

The  rules  of  a  mutual  company  requiring 
indorsement  of  additional  insurance  may  be 
waived  by  the  provisions  of  the  policy  itself. 
Philbrook  v.  New  England  Mut.  F.  Ins.  Co., 
37  Me.  137. 
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waive  the  stipTiktioTi  requiring  written  indorsement.*'  It  is  also  held  that  if  the 
agent  possesses  anthoritj  to  waive  conditions  he  may  waive  that  requiring 
indorsement  or  writing,*^  but  not  so  if  the  policy  restricts  his  powers  specifically.*'' 
2.  Neglect  to  Indorse.  "While  the  insurer  is  the  proper  party  to  indorse  a 
consent  upon  a  policy  and  the  insured  has  no  power  to  do  so,  nevertheless  it  has 
been  held  that  where  the  insured  asks  for  some  permission  contrary  to  the  condi- 
tions of  the  policy  and  the  same  is  consented  to  by  the  insurer  with  an  agreement 
to  indorse  the  waiver  thereon,  the  insurer  cannot  set  up  his  own  failure  to  put  the 
mdorsement  on  the  policy  as  required.^^     There  are  cases,  however,  holding  that 


65.  Iowa. — -O'Leaiy  c.  Merciiants',  etc., 
Mut.  Ins.  Co.,  100  Iowa  173,  66  N.  W.  175, 

69  N.  W.  420,  62  Am.  St.  Eep.  555. 
M<issachusetts. —  Hale  v.  Mechanies'   Mut. 

F.  Ins.  Oo.,  6  Gray  169,  66  Am.  Dec.  410; 
Forbes  v.  Agawam  Mut.  F.  Ins.  Co.,  9  Cush 
470. 

Miohigmi. — -Security  Ins.  Co.  v.  Fay,  22 
Mich.  467,  7   Am.  Eep.  670. 

View  Hampshire  —  Dunstable  First  Baptist 
Soe.  Meeting  House  v.  Hillsborougli  Mut.  F. 
Ins.  Co.,  19  N.  H.  580. 

Hew  York. —  O'Brien  v.  Prescott  Ins.  Co., 
134  N.  Y.  28,  31  N.  E.  265  [reversing  57 
Hun  589,  11  N.  Y.  Suppl.  125].  But  compare 
Carroll  v.  Charter  Oak  Ins.  Co.,  38  Barb. 
402. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1020 
c<  seq. 

66.  Western  Assur.  Co.  v.  Williams,  94 
Ga.  128,  21  S.  E.  370;  Simonton  «;.  Liver- 
pool, «tc.,  Ins.  Co.,  51  Ga'.  76;  Carrugi  v. 
Atlantic  F.  Ins.  Co.,  40  Ga.  135,  2  Am.  Rep. 
567 ;  Shafer  v.  Phoenix  Ins.  Co.,  53  Wis.  361, 
10  IST.  W.  381 ;  Steen  v.  Niagara  F.  Ins.  Co., 
89   N.   Y.   315,   42   Am.  Pep.  297    [affk-ming 

61  How.  Pr.  144] ;  Parker  v.  Arctic  F.  Ins. 
Co.,  1  Thomps.  &  C:  (N".  Y.)  397;  Frank- 
furter ». -Home  Ins.  Co.,  6  Misc.  {K.  Y.) 
49,  26  N.  Y.  SuppL  81. 

67.  Lippman  v.  ^tna  Ins.  Co.,  108  Ga. 
391,  33  S.  E.  897,  75  Am.  St.  Eep.  62;  Kyte 
V.  Commercial  Assur.  Co.,  144  Mass.  43,  10 
N.  E.  518;  Messelback  v.  Norman,  122  N.  Y. 
578,  26  N.  E.  34  laffirming  46  Hun  414]; 
Walsh  V.  Hartford  F.  Ins.  Co.,  73  N.  Y.  5 
[reversing  9  Hun  421] ;  Warren  v.  Phoenix 
Ins.  Co.,  19  N.  Y.  Suppl.  990;  Hess  v.  Wash- 
ington F.  &  M.  Ins.  Co.,  11  N.  Y.  Suppl.  299. 

Such  an  attempted  limitation  on  a  general 
agent's  power  has  been  held  to  be  invalid  by 
some  courts.  German  Ins.  Co.  v.  Gray,  43 
Kan.  497,  23  Pac.  637,  19  Am.  St.  Eep.  150, 
8  L.  R.  A.  70.  See  also  cases  cited  supra, 
XIV,  B,  2. 

68.  Florida.—  Hartford  F.  Ins.  Co.  v.  Eed- 
ding,  (1904)  37  So.  62. 

Georgia. —  Clay  v.  Phrenix  Ins.  Co.,  97 
Ga.  44,  25  S.  E.  417;  Hartford  City  F.  Ins. 
Co.  V.  Carrugi,  41   Ga.  660. 

Illinois. —  £ycoming  Ins.  Co.  v.  Barringer, 
73   111.  230;   Reaper   City  Ins.   Co.  v.  Jones, 

62  111.   458. 

Iowa. — •Lamb   v.    Council   Bluffs   Ins.   Co., 

70  Iowa  238,  30  N.  W.  497. 

Kentuohy. —  Ehode  Island  Underwriters' 
Assoc.  V.  Monarch,  98  Ky.  305,  32  S.  W.  959, 
17  Ky.  L.  Rep.  876. 

[XIV,  C,  J] 


Maine. — ■  Emery  v.  Piscataqua  P.  &  M.  Ins. 
Co.,  52  Me.  322. 

Maryland. —  National  F.  Ins.  Co.  «.  Crane, 
16  Md.  260,  77  Am.  Dee.  ^%9, 

Michigan.  —  Copeland  v.  Dwelling-House 
Ins.  Co.,  77  Mich.  554,  43  N.  W.  991,  18  Am. 
St.  Eep.  414. 

Minnesota. —  Broadwater  v,  Lyon  F.  Ins. 
Co.,  34  Minn.  465,  26  N,  W.  455. 

Missouri. — -Horwitz  v.  Equitable  Mut.  Ins. 
Co.,  40  Mo.  557,  93  Am.  Dee.  321. 

New  Hampshire. —  Hadley  v.  New  Hamp- 
shire F.  Ins.  Co.,  55  N.  H.  110. 

New  York. —  Carpenter  v..  German  Ameri- 
can Ins.  Co.,  135  N.  Y.  298,  31  N.  E.  1015; 
Berry  v.  American  Cent.  Ins.  Co.,  132  N.  Y. 
49,  30  N.  E.  254,  28  Am.  St.  Eep.  548; 
Brothers  v.  California  Ins.  Co.,  121  N.  Y. 
659,  24  N.  E.  1092 ;  McCabe  v.  Farm  Build- 
ings F.  Ins.  Co.,  14  Hun  602;  Carroll  v. 
Chapter  Oak  Ins.  Co.,  10  Abb.  Pr.  N.  S.  166. 
See  also  Manchester  v.  Guardian  Assur.  Co., 
151  N.  Y.  88,  45  N.  E.  381,  56  Am.  St.  Eep. 
600  [reversing  80  Hun  251,  30  N.  Y.  Suppl. 
49,  and  distinguishing  Baumgartel  v.  Provi- 
dence-Washington  Ins.   Co.,    136   N.   Y.   547, 

32  N.  E.  990  {reversing  61  Hun  118,  15 
N.  Y.  Suppi.  573)].  And  compare  Hill  v. 
London  Assur.  Corp.,  16  Daly  120,  9  N.  Y. 
Suppl.    500. 

North  Carolina. —  Cowell  v.  Phoenix  Ins. 
Co.,  126  N.  C.  684,  36  S.  E.  184. 

Pennsylvania. —  Melvin  v.  Insurance  Co.  of 
North  America,  2  Luz.  Leg.  Eeg.  219;  Swartz 
V.  Insurance  Co.,   15  Phila.  206. 

Tennessee. —  American  Cent.  Ins.  Co.  v.  Me- 
Crea,  8  Lea  513,  41  Am.  Eep.  647. 

Texas. —  Planters'  Mut.  Ins.  Co.  v.  Lyons, 
38  Tex.  253 ;  ^tna  Ins.  Co.  v.  Eastman,  ( Civ. 
App.  1904)  80  S.  W.  255;  Hibemia  Ins.  Co. 
V.  Malevinsky,  6  Tex.  Civ.  App.  81,  24  S.  W. 
804. 

Utah. —  West  v.  Norwich  Union  F.  Ins. 
Soc,   10  Utah  442,  37  Pac.  685. 

Virginia. —  Loudoun  County  Mut.  F.  Ins. 
Co.  V.  Ward,  95  Va.  231,  28  S.  E.  209. 

Washington. —  Henschel  v.  Hamburg-Mag- 
deburg F.  Ins.  Co.,  4  Wash.  817,  30  Pac.  736; 
Henschel  v.  Western  Assur.  Co.,  4  Wash.  816, 
30  Pac.  736;  Henschel  v.  Oregon  F.  &  M. 
Ins.  Co.,  4  Wash.  476,  30  Pac.  735,  31  Pac. 
332,  765. 

Wisconsin. — Schultz  v.  Caledonian  Ins.  Co., 
94  Wis.  42,   68  N.   W.  414, 

United  States. —  Dupuy  v.  Delaware  Ins. 
Co.,  63  Fed.  680 ;  Diebold  v.  Phoenix  Ins.  Co., 

33  Fed.  807;  Hun  v.  Mercantile  Ins.  Co.,  22 
Fed.  503. 
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the  provision  of  the  policy  is  intended  to  protect  the  insurer  against  just  such 
claims  and  that  the  waiver  is  not  valid  until  the  indorsement  is  made.*' 

3.  Effect  When  Written  and  Indorsed.  The  indorsed  consent  of  the  com- 
pany hy  its  authorized  officer '"  or  agent ''^  to  do  an  act  otherwise  prohibited  by 
the  policy  is  a  waiver  of  the  condition.'* 

D.  Implied  Waiver  —  I.  Nature  of.  The  subject  of  implied  waiver  pre- 
sents in  full  the  conflict  between  the  two  diverse  theories  of  a  waiver  and 
ail  estoppel  as  a  basis  for  forbidding  the  insurer  to  set  up  the  breach  of  a  condi- 
tion contained  in  the  policy.  Bearing  in  mind  that  some  cases  require  all  the 
elements  of  an  equitable  estoppel  to  be  present,  and  tbat  others  assert  that  the 
absence  of  such  elements  is  immaterial,  it  may  be  stated  as  a  general  rule  that 
the  insurer  is  deemed  to  have  waived  the  performance  of  conditions  precedent  or 
subsecjuent  when  in  good  conscience  he  ought  not  to  be  lieard  to  assei't  tliem,  as 
when  by  reason  of  his  conduct  he  has  led  the  insured  to  believe  that  tliey  would 
not  be  insisted  upon.''  So  the  inference  of  waiver  is  to  be  drawn  from  any 
declaration  or  act  justifying  the  belief  that  the  performance  of  a  condition  con- 
tained in  the  policy  would  not  be  insisted  upon.'*  Tiie  same  inference  is  to  be 
drawn  when  the  act  fairly  indicates,,  after  a  breach  of  condition  that  the  insurer 


See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1016 
et  seq. 

It  is  regarded  as  unfair  to  permit  the  in- 
surer to  rely  on  the  provison  when  the  in- 
sured has  relied  on  the  insurer's  conduct  to 
his  detriment.  Maryland  F.  Ins.  Co.  v. 
Gusdorf,  43  Md.  506;  Eedstrake  V.  Cumber- 
land Mut.  F.  Ins.  Co.,  44  N.  J.  L.  294 ;  Mentz 
V.  Lancaster  F.  Ins.  Co.,  79  Pa.  St.  475. 

Policy  ia  insurer's  r  issession. —  Particu- 
larly is  this  so  when  the  policy  is  in  the 
possession  of  the  insurer  for  the  purpose  of 
indorsing  a  waiver;  an  oral  agreement  to 
waive  a  condition  has  been  held  to  bind  the 
insurer  despite  a  provision  requiring  a  writ- 
ing. Rathbone  v.  City  F.  Ins.  Co.,  31  Conn. 
193;  Moffitt  V.  Phenix  Ins.  Co.,  11  Ind.  App. 
233,  38  N.  E.  835. 

If  the  agreement  to  indorse  is  upon  a  con- 
dition unfulfilled  there  is  no  waiver.  Con- 
necticut F.  Ins.  Co.  V.  Smith,  10  Colo.  App. 
121,  51  Pac.  170;  Supple  v.  Iowa  State  Ins. 
Co.,  58  Iowa  29,  11  N.  W.  716;  Hill  v.  Com- 
mercial Union  Ins.  Co.,  164  Mass.  406,  41 
N.  E.  657. 

Whenever  the  failure  to  indorse  is  the  fault 
of  the  insured  and  not  of  the  insurer  or  his 
agent  there  is  no  waiver.  Jacobs  v.  Equitable 
Ins.  Co.,  17  U.  C.  Q.  B.  35.  But  see  Smith 
V.  Commercial  Union  Ins.  Co.,  33  U.  C.  Q.  B. 
69. 

69.  Shuggart  v.  Lycoming  F.  Ins.  Co.,  55 
Cal.  408 ;  Worcester  Bank  v.  Hartford  F.  Ins. 
Co.,  11  Cush.  (Mass.)  265,  59  Am.  Dec.  145; 
German  Ins.  Co.  v.  Heiduk,  30  Nebr.  288,  46 
N.  W.  481,  27  Am.  St.  Eep.  402;  Hook  v. 
Berks  County  Mut.  F.  Ins.  Co.,  160  Pa.  St. 
229,  28  Atl.  690 ;  Commonwealth  Mut.  F.  Ins. 
Co.  V.  Huntzinger,  98  Pa.  St.  41. 

Where  an  oral  contract  for  insurance  is 
made  the  company  cannot  be  considered  to 
have  waived  the  conditions  of  the  policy  by 
not  furnishing  a,  policy  to  the  insured  when 
there  was  no  demand  for  one.  Smith  v.  State 
Ins.  Co.,  64  Iowa  716,  21  N.  W.  145. 

70.  Nebraska  Mercantile  Mut.  Ins.  Co.  v. 
Sasek,  64  Nebr.  17,  89  N.  W.  428. 


71.  Bonefant  v.  American  F.  Ins.  Co.,  76 
Mich.  653,  43  N.  W.  682;  New  Orleans  Ins. 
Assoc.  V.  Holberg,  64  Miss.  51,  8  So.  175; 
Imperial  F.  Ins.  Co.  v.  Dunham,  117  Pa.  St. 
460,  12  Atl.  668,  2  Am.  St.  Rep.  686. 

Apparent  authority  to  bind  the  insurer 
must  appear.  Security  Ins.  Co.  v.  Fay,  22 
Mich.  467,  7  Am.  Rep.  670. 

The  fact  of  agency  need  not  appear  in  the 
writing.  Chauncy  v.  German-American  Ins. 
Co.,  60  N.  H.  4^. 

If  the  policy  mentions  no  person  by  whom 
the  indorsement  must  be  made  the  agent 
who  procured  the  insurance  will  be  deemed 
authorized  to  make  the  same.  Grubbs  r.  Vir- 
ginia F.  &  M.  Ins.  Co.,  110  N.  C.  108,  14 
S.  E.  516. 

The  mistake  of  the  agent  in  making  the 
indorsement  will  not  result  in  the  avoid- 
ance of  the  policy.  Ladd  v.  jEtna  Ins.  Co., 
70  Hun  (N.  Y.)  490,  24  N.  Y.  Suppl.  384. 

72-  Batchelor  v.  People's  F.  Ins.  Co.,  40 
Corm.  56;  Warren  v.  Ocean  Ins.  Co.,  16  Me. 
439,  33  Am.  Deo.  674;  Buchanan  17.  Ex- 
change F.  Ins.  Co.,  61  N.  Y.  26;  Kunzze  v. 
American  Exch.  F.  Ins.  Co.,  41  N.  Y.  412; 
Benedict  v.  Ocean  Ins.  Co.,  31  N.  Y.  389; 
Benjamin  v.  Saratoga  County  Mut.  F.  Ins. 
Co.,  17  N.  Y.  415.  See  Pool  v.  Milwaukee 
Mechanics'  Ins.  Co.,  91  Wis.  530,  65  N.  W. 
54,  51  Am.  St.  Rep.  919  (indorsement  on  a 
policy  with  reference  to  additional  insur- 
ance) ;  Lycoming  County  Ins.  Co.  v.  Updo- 
graff,  40  Pa.  St.  311  (indorsament  with  ref- 
erence  to   alterations ) . 

73.  Citizens'  Ins.  Co.  i>.  Stoddard,  99  111. 
App.  469  [affirmed  in  197  111.  330,  64  N.  E. 
355];  Manhattan  F.  Ins.  Co.  v.  Weill,  28 
Graft.  (Va.)  389,  26  Am.  Rep.  364;  Union 
Mut.  L.  Ins.  Co.  V.  Wilkinson,  13  Wall. 
(U.  S.)  222,  20  L.  ed.  617;  Lancashire  Ins. 
Co.  V.  Chapman,  7  Rev.  L6g.  47. 

74.  California. —  West  Coast  Lumber  Co. 
V.  State  Invest.,  etc.,  Co.,  98  Cal.  502,  33 
Pac.  258. 

Delwware. —  Mauck  v.  Merchants',  etc.,  F. 
Ins.  Co.,  4  Pennew.  325,  54  Atl.  952. 
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has  chosen  to  treat  the  pohcy  as  a  valid  and  subsisting,  contract.''  A  true  estop- 
pel results  if  the  insurer  by  his  conduct  puts  the  insured  to  trouble  and  expense, 
with  a  full  knowledge  of  the  right  to  declare  a  forfeiture,'"  or  if  the  insured  after 
the  breach  of  condition  has  a  right  to  suppose  from  the  insurer's  conduct  that  he 
is  still  protected,  and  consequently  relies  thereon  to  his  detriment  by  failing  to 
take  out  further  insurance." 

2.  What  Constitutes  —  a.  In  General.  The  issuing  of  a  policy  is  a  waiver  of 
all  matters  of  insufficiency  of  form  and  detail  in  the  application  or  in  the  dis- 
closures specifically  called  for  and  not  unknown  to  the  insurer.'^     It  would  be 


Illinois. —  Penn  Mut.  L.  Ins.  Co.  v.  Keaoh, 
32  111.  App.  427  [affirmed  in  134  111.  583,  26 
N.  E.  106]. 

Kentucky. —  Continental  Ins.  Co.  v.  Brown- 
ing, 114  Ky.  183,  70  S.  W.  660,  24  Ky.  L. 
Rep.  992;  Continental  Ins.  Co.  v.  Coons,  14 
Ky.  L.  Rep.  110. 

Maryland. —  Globe  Reserve  Mut.  L.  Ins.  Co. 

V.  Duffy,  76  Md.  293,  25  Atl.  227. 
Missouri. — •  Purcell  v.  Land  Title  Guaran- 
tee Co.,  94  Mo.  App.  5,  67  S.  W.  726. 

Nebraska. —  Johnston  v.  Phelps  County 
Farmers'  Mut.  Ins.  Co.,  63  Nehr.  21,  88 
N.  W.   142. 

Neio  York. — ^Manchester  v.  Guardian  Assur. 
Co.,  151  N.  Y.  88,  45  N.  E.  381,  56  Am.  St. 
Rep.  600  [rei^ersing,  80  Hun  251,  30  N.  Y. 
Suppl.  49] ;  Adams  v.  Greenwich  Ins.  Co.,  9 
Hun  45;  De  Frece  v.  National  L.  Ins.  Co., 
19  N.  Y.  Suppl.  8  [affirmed  in  136  N.  Y.  144, 
32  N.  E.  556]. 

North  Carolina. —  McCraw  v.  Old  North 
State  Ins.  Co.,  78  N.  C.  149. 

South  Carolina. —  Kingman  v.  Lancashire 
Ins.  Co.,  54  S.  C.  599,  32  S.  E.  762. 

Wisconsin. —  Alkan  v.  New  Hampshire  Ins. 
Co.,  53  Wis.  136,  10  N.  W.  91. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1026. 

A  delivery  of  the  policy  without  demand- 
ing the  premium  amounts  to  a  waiver  of  the 
condition  thereof  that  the  policy  shall  not 
take  effect  until  the  premium  is  paid.  Ger- 
man Ins.  Co.  V.  Shader,  ,Nebr.  1903)  93 
N.  W.  972;  Nebraska,  etc.,  Ins.  Co.  v.  Chris- 
tieusen,  29  Nebr.  572,  45  N.  W.  924,  26  Am. 
St.  Rep.  407.     See  also  supra,  V,  A,   1,  c; 

VI,  A,  1,  b,  (m). 

After  consenting  to  a  sale  of  the  premises 
the  insurer  cannot  declare  a  forfeiture  for 
breach  of  warranty  that  the  premises  are 
unencumbered  because  by  the  terms  of  the 
sale  the  vendor  retained  a  lien  for  the  pur- 
chase-money. King  V.  Cox,  63  Ark.  204,  37 
S.   W.   877. 

75.  Iowa. —  Hollis  v.  State  Ins.  Co.,  65 
Iowa  454,   21   N.   W.   774. 

Massachusetts. —  Oakes  v.  Manufacturers' 
F.  &  M.  Ins.  Co.,  135  Mass.  248. 

Michigan. —  Carpenter  v.  Continental  Ins. 
Co.,  61  Mich.  635,  28  N.  W.  749. 

Nebraska. — •  Hunt  v.  State  Ins.  Co.,  66  Nebr. 
12,1,  92  N.  W.  921;  Home  F.  Ins.  Co.  v. 
Kuhlman,  58  Nebr.  488,  78  N.  W.  936,  76 
Am.  St.  Rep.  Ill;  Billings  v.  German  Ins. 
Co.,  34  Nebr.  502,  52  N.  W.  397. 

Ohio. —  Sun  Mut.  Ins.  Co.  v.  Hock,  8  Ohio 
Cir.  Ct.  341,  4  Ohio  Cir.  Dec.  553. 

Teaoas. —  Sun  Mut.  Ins.   Co.  v.  Texarkana 
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Foundry,  etc.,  Co.,  4  Tex.  App.  Civ.  Cas.  §  31, 
15  S.  W.  34. 

Virginia. —  Georgia  Home  Ins.  Co.  v.  Kin- 
nier,  28  Gratt.  88. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1026 
et  seq.     See  also  infra,  XIV,  D,  2,  d. 

76.  Georgia  Home  Ins.  Co.  v.  Allen,  128 
Ala.  451,  30  So.  537;  Hartford  F.  Ins.  Co.  v. 
Landfare,  63  Nebr.  559,  88  ,N.  W.  779;  King- 
man V.  Lancashire  Ins.  Co.,  54  S.  C.  599,  32 
S.  E.  762.     See  also  infra,  XIV,  D,  2,  g. 

77.  Manufacturers',  etc.,  Mut.  Ins.  Co.  v. 
Armstrong,  45  111.  App.  217;  Hayward  v. 
National  Ins.  Co.,  52  Mo.  181,  14  Am.  Rep. 
400. 

The  insurer  is  not  estopped  if  the  insured 
was  not  influenced  and  did  not  rely,  act,  or 
change  his  position  by  reason  ol.the  insurer's 
conduct.  Watts  v.  Philadelphia,  Fire  Assoc, 
87  Mo.  App.  83 ;  Quinsigamond  Lake  Steam- ; 
boat  Co.  V.  Phoenix  Ins.  Co.,  177  Mass.  10,  58 
N.  E.  174. 

78.  Illinois. —  Farmers'  Mut.  F.,  etc.,  Ins. 
Co.  V.  Leeroy,  91  111.  App.  41. 

Massachusetts. —  Commonwealth  v.  Hide, 
etc.,  Ins.  Co.,  112  Mass.  136,  17  Am.  Rep.  72; 
Nichols  V.  Fayette  Mut.  F.  Ins.  Co.,  1  Allen 
63 ;  Liberty  Hall  Assoc,  v.  Housatonic  Mut. 
F.  Ins.  Co.,  7  Gray  261. 

Michigan. —  Miotke  v.  Milwaukee  Mechan- 
ics' Ins.  Co.,  113  Mich.  166,  71  N.  W.  463; 
Gristock  v.  Royal  Ins.  Co.,  87  Mich.  428,  49 
N.  W.  634;  Peoria  M.  &  F.  Ins.  Co.  v.  Per- 
kins, 16  Mich.  380. 

New  Jersey. —  Carson  v.  Jersey  City  Ins. 
Co.,  43  N.  J.  L.  300,  39  Am.  Rep.  584. 

New  York. —  Ames  v.  New  York  Union  Ins. 
Co.,   14  N.  Y.  253. 

Ohio. — ^Dayton  Ins.  Co.  v.  Kelly,  24  Ohio 
St.  345,  15  Am.  Rep.  612;  Sun  Mut.  Ins. 
Co.  V.  Hock,  8  Ohio  Cir.  Ct.  341,  4  Ohio 
Cir.  Dec.  553. 

Rhode  Island. —  Wilson  v.  Hampden  F.  Ins. 
Co.,  4  R.  I.  159. 

Tennessee. —  Home  Ins.  Co.  v.  Stone  River 
Nat.  Bank,  88  Tenn.  369,  12  S.  W.  915. 

Texas. — >  Phoenix  Assur.  Co.  v.  Munger  Im- 
proved Cotton  Mach.  Mfg.  Co.,  (Civ.  App. 
1898)  49  S.  W.  271;  German  Ins.  Co.  v.  Ev- 
erett, 18  Tex.  Civ.  App.  514,  46  S.  W.  95. 

Virginia. —  Union  Assur.  Soc.  v.  Nails,  101 
Va.  613,  44  S.  E.  896,  99  Am.  St.  Rep.  923. 

Wisconsin. —  Dunbar  v.  Phenix  Ins.  Co.,  72 
Wis.  492,  40  N.  W.  386. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1026 
et  seq. 

A  total  failure  to  answer  the  questions 
contained  in  the  application  seems  to  qualify 
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a  fraud  on  tlie  insured  to  permit  the  insurer  with  knowledge  of  the  then  existing 
breach  of  a  condition  precedent  to  accept  the  prentiium  and  to  issue  a  policy  pre- 
tending to  insure,  but  which  could  be  avoided  after  a  loss  by  a  reliance  upon 
such  a  breach  of  condition.'' 

b.  Failure  to  Answer  Letters  of  Insured.  The  insured  is  not  entitled  to  rely 
iipon  the  insurer's  mere  failure  to  reply  to  his  letters  as  being  a  waiver  of  any 
condition  or  as  amounting  of  itself  to  consent  to  do  an  act  otherwise  prohibited 
by  the  policy.* 

e.  Failure  to  Assert  Forfeiture  —  (i)  In  General.  While  the  weight  of 
authority  is  that  a  policy  conditioned  to  become  void  upon  a  breach  of  a  warranty 
is  void  ipso  facto  upon  such  a  breach  without  formal  proceedings  on  the  part  of 


this  rule.  Milwaukee  Mechanics'  Ins.  Co. 
V.  Niewedde,  12  Ind.  App.  145,  39  N".  E. 
757. 

Failure  of  insurer  to  make  inquiry. —  As  to 
whether  or  not  a  failure  on  the  part  of  the 
insurer  to  inquire  as  to  the  nature  of  or  as 
to  defects  in  the  insured's  title  is  a  waiver 
of  such  disclosure,  there  being  a  provision 
concerning  the  same  in  the  policy,  the  cases 
conflict.  In  general  a  personal  examination 
or  inquiry  by  the  insurer  is  not  necessary  if 
the  policy  is  expressly  conditioned  against 
the  facts  which  might  have  been  found  on  in- 
quiry. Hoxie  V.  Home  Ins.  Co.,  32  Conn. 
21,  85  Am.  Dec.  240;  Dumas  r.  Northwestern 
Nat.  Ins.  Co.,  12  App.  Cas.  (D.  C.)  245,  40 
L.  R.  A.  358 ;  Digby  v.  American  Cent.  Ins. 
Co.,  3  Mo.  App.  603;  Sanders  v.  Cooper,  115 
N.  Y.  279,  22  N.  E.  212,  12  Am.  St.  Rep.  801, 
5  L.  R.  A.  638;  ^tna  Ins.  Co.  v.  Holcomb, 
89  Tex.  404,  34  S.  W.  915;  Waller  v.  North- 
ern Assur.  Co.,  10  Fed.  232,  2  McCrary  637. 
Contra,  Wright  v.  London  F.  Ins.  Assoc, 
12  Mont.  474,  31  Pac.  87,  19  L.  R.  A.  211; 
Arthur  v.  Palatine  Ins.  Co.,  35  Oreg.  27,  57 
Pac.  62,  76  Am.  St.  Rep.  450;  Peet  ».  Dakota 
F.  &  M.  Ins.  Co.,  1  S.  D.  462,  47  N.  W.  532 ; 
Hosford  V.  Germania  F.  Ins.  Co.,  127  U.  S. 
399,  8  S.  Ct.  1199,  32  L.  ed.  196;  Gk;ib  v. 
Enterprise  Co.,  10  Fed.  Cas.  No.  '5,297,  1  Dill. 
449  note.     See  also  supra,  XII,  A,  2,  b,   (v). 

79.  Arkansas. — Sprott  v.  New  Orleans  Ins. 
Assoc,  53  Ark.  215,  13  S.  W.  799. 

California. —  Allen  v.  Home  Ins.  Co.,  133 
Cal.  29,  65  Pac.  138;  Davis  v.  Phoenix  Ins. 
Co.,   Ill  Cal.  409,  43  Pac   1115. 

Iowa. —  Stone  v.  Hawkeye  Ins.  Co.,  68  Iowa 
737,  28  N.  W.  47,  56  Am.  Rep.  870 ;  Bartholo- 
mew V.  Merchants'  Ins.  Co.,  25  Iowa  507, 
96   Am.    Dec.   65. 

Michigan. —  Michigan  Shingle  Co.  v.  Penn- 
sylvania F.  Ins.  Co.,  98  Mich.  609,  57  N.  W. 
802;  Michigan  Shingle  Co.  v.  State  Invest., 
etc.,  Co.,  94  Mich.  389,  53  N.  W.  945,  22 
L.  R.  A.  319. 

Minmesota. —  Anderson  v.  Manchester  F. 
Assur.  Co.,  59  Minn.  182,  60  N.  W.  1095,  63 
N.  W.  241,  50  Am.  St.  Rep.  400,  28  L.  R.  A. 
609;  First  Nat.  Bank  V.  American  Cent.  Ins. 
Co.,  58  Minn.  492,  60  N.  W.  345 ;  Brandup  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  27  Minn.  393,  7 
N.  W.  735. 

Mississippi. — Western  Assur.  Co.  v.  Phelps, 
77  Miss.  625,  27  So.  745;  American  F.  Ins. 
Co.  V.  Vicksburg  First  Nat.  Bank,  73  Miss. 
469,  18  So.  931. 


Missouri. —  Anthony  v.  German  American 
Ins.  Co.,  48  Mo.  App.  65. 

New  Yorfc.— Landers  v.  Watertown  F.  Ins. 
Co.,  19  Hun  174;  Richardson  v.  Westchester 
F.  Ins.  Co.,  15  Hun  472;  Broadhead  v.  Ly- 
coming F.  Ins.  Co.,  14  Hun  452. 

Pennsylvania. —  McGonigle  v.  Susquehanna 
Mut.  F.  Ins.  Co.,  168  Pa.  St.  1,  31  Atl.  868; 
Brumbaugh  v.  Home  Mut.  F.  Ins.  Co.,  20 
Pa.   Super   Ct.   144. 

Texas. —  Liverpool,  etc.,  Ins.  Co.  v.  Ende, 
65  Tex.  118;  Hartford  F.  Ins.  Co.  v.  Post, 
25  Tex.  Civ.  App.  428,  62  S.  W.  140. 

Virginia. —  Union  Assur.  Soe.  v.  Nails,  101 
Va.  613,  44  S.  E.  896,  99  Am.  St.  Rep.  923; 
Georgia  Home  Ins.  Co.  v.  Kinnier,  28  Gratt. 
88. 

United  States. —  Fireman's  Fund  Ins.  Co. 
V.  Norwood,  69  Fed.  71,  16  C.  C.  A.  136; 
Putnam  v.  Commonwealth  Ins.  Co.,  4  Fed. 
753,  18  Blatohf.  368;  Geib  v.  International 
Ins.  Co.,  10  Fed.  Cas.  No.  5,298,  1  Dill.  443. 

See  28  Cent.  Dig.  tit. ."  Insurance,"  §  1026 
et  seq.     See  also  infra,  XIV,  E,  3,  a. 

Extent  and  limits  of  rule. — ^And  the  fact 
that  a  private  instruction  of  the  agent  as 
to  the  acceptance  of  such  a  risk  is  violated 
is  no  defense  to  the  insurer.  Howard  Ins. 
Co.  V.  Owen,  94  Ky.  197,  21  S.  W.  1037,  14 
Ky.  L.  Rep.  881.  But  the  issuance  of  a 
policy  with  notice  of  the  expressed  future  in- 
tention of  the  insured  to  violate  its  condi- 
tions is  not  a  waiver.  Orient  Ins.  Co.  v. 
Prather,  25  Tex.  Civ.  App.  446,  62  S.  W. 
89.  See  infra,  XIV,  E,  3,  a.  It  has  been 
held  that  the  issuance  of  a  policy  with  knowl- 
edge of  an  existing  but  remediable  breach  of 
condition  only  waives  such  a  condition  to  the 
extent  of  allowing  the  insured  a  reasonable 
time  in  which  to  comply  with  the  condition. 
Hartford  F.  Ins.  Co.  v.  Post,  25  Tex.  Civ. 
App.  428,  62  S.  W.  140;  Phoenix  Assur.  Co. 
V.  Coffman,  10  Tex.  Civ.  App.  631,  32  S.  W. 
810.  But  under  a  contract  allowing  unpaid 
premium  notes  to  be  deducted  from  the  in- 
surance in  case  of  loss  it  is  immaterial,  so 
far  as  waiver  is  concerned,  that  they  are  long 
past  due  —  even  barred  by  limitation.  Alex- 
ander V.  Continental  Ins.  Co.,  67  Wis.  422, 
30  N.  W.  727,  58  Am.  Rep.  869. 

80.  Armstrong  v.  Agricultural  Ins.  Co., 
130  N.  Y.  560,  29  N.  E.  991  [reversing  56 
Hun  399,  9  N.  Y.  Suppl.  873] ;  Fry  v.  Frank- 
lin Ins.  Co.,  5  Ohio  Dec  (Reprint)  558,  6 
Am.  L.  Rec.  533;  East  Texas  F.  Ins.  Co.  v. 
Perkey,    89   Tex.    604,    35    S.   W.    1050.     In 
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the  insiirer,^^  yet  it  is  true  that  such,  conditions  are  inserted  for  the  benefit  of  the 
insurer  and  may  be  waived,  and  that  the  insurer  may  elect  to  continue  the  poHcy 
despite  the  breach.  If  it  does  the  policy  is  revived  and  restored.  Its  failure  t» 
assert  a  forfeiture  therefore  is  at  least  evidence  tending  to  show  a  waiver  thereof .^'^ 
Many  authorities  go  further,  however,  and  hold  that  the  failure  to  assert  a 
forfeiture  after  knowledge  of  a  ground  thereof  will  amount  of  itself  to  a  waiver. 
Whenever  it  appears  that  the  insured  was  deluded  thereby  into  a  belief  that  he 
was  protected,  and  consequently  relied  on  the  implied  statement  of  validity  to  his 
detriment,  a  true  estoppel  rises.^^  Other  authorities,  however,  assert  that  when 
the  policy  is  conditioned  to  be  void  upon  a  breach,  and  the  insurer  has  not  induced 


Rauch  v.  Michigan  Millers'  Mut.  F.  Ins.  Co., 
131  Mich.  281,  91  N.  W.  160,  however,  Grant, 
J.,  dissenting,  a  failure  of  the  insurer  to  re- 
spond to  a  letter  of  the  insured  stating  that 
he  had  taken  out  additional  insurance,  but 
could  not  tell  whether  this  conflicted  with  the 
terms  of  the  policy,  as  it  was  at  his  banker's, 
but  to  advise  him  if  it  did,  was  held  to  estop 
the  insurer  from  claiming  a  forfeiture  under 
a  clause  prohibiting  all  further  insurance. 
In  Phcenix  Ins.  Co.  r.  Johnston,  143  111.  106, 

32  N.  E.  429  [affirming  42  111.  App.  66], 
where  the  insurer  had  written  "  we  cannot 
permit  the  other  insurance  without  further 
information,"  and  such  information  had  been 
given,  the  insurer  was  held  estopped  to  as- 
sert a  forfeiture. 

Limitations  of  rule. —  If  the  insured  is  en- 
titled to  pay  an  increased  premium  when  the 
risk  is  increased  and  so  continue  the  insur- 
ance, and  so  offers,  but  the  insurer  fails  to 
take  any  action  upon  notice  of  increase  of 
risk  and  offer,  it  cannot  assert  a  forfeiture. 
Orient  Ins.  Co.  v.  McKnight,  197  111.  190,  64 
N.  E.  339  [affirming  96  111.  App.  525] ;  Farm- 
ers' Mut.  F.  Ins.  Co.  V.  Schaeffer,  82  Md.  377, 

33  Atl.  728.  If  the  company  does  not,  how- 
ever, either  cancel  the  policy  or  indorse  its 
consent  within  a,  reasonable  time,  it  will  be 
considered  to  have  waived  its  defense  upon 
the  condition  by  failure  to  assert  a  forfeit- 
ure. Swedish  American  Ins.  Co.  v.  Knutson, 
67  Kan.  71,  72  Pac.  526,  100  Am.  St.  Rep. 
382.  See  also  infra,  XIV,  D,  2,  u.  Contra, 
Girard  F.  &  M.  Ins.  Co.  v.  Hebard,  95  Pa. 
St.  45.  And  an  acknowledgment  of  receipt 
of  such  notice  by  the  insurer  in  the  absence  of 
objections  amounts  to  an  implied  waiver  of 
the  breach  of  condition.  Westlake  v.  St. 
Lawrence  County  Mut.  Ins.  Co.,  14  Barb. 
(N.  Y.)  206;  Potter  v.  Ontario,  etc.,  Mut. 
Ins.   Co.,   5  Hill    (N.  Y.)    147. 

81.  See  supra,  XIII,  A,  6. 

82.  Horton  ;■.  Home  Ins.  Co.,  122  N.  C. 
498,  29  S.  E.  944,  65  Am.  St.  Rep.  717; 
Norris  v.  Hartford  F.  Ins.  Co.,  57  S.  C.  358, 
35  S.  E.  572. 

83.  Indiana. —  Hanover  F.  Ins.  Co.  v.  Dole, 
20  Ind.  App.  333,  50  N.  E.  772. 

loioa. —  Nedrow  v.  Farmers'  Ins.  Co.,  43 
Iowa  24. 

Kentucky. —  Phcenix  Ins.  Co.  v.  Coomes,  20 
S.  W.  900,  14  Ky.  L.  Rep.  603. 

Missouri. —  Union  Trust  Co.  v.  Provident 
Washington  Ins.  Co.,  79  Mo.  App.  362;  An- 
thony V.  German  American  Ins.  Co.,  48  Mo. 
App.  65. 

[XIV.  D.  2.  e,  (i)] 


Virginia. —  Wytheville  Ins.,  etc.,  Co.  v. 
Teiger,  90  Va.  277,  18  S.  E.  195, 

Wisconsin. —  Osterloh  v.  New  Denmark 
Mut.  Home  F.  Ins.  Co.,  60  Wis.  126,  18  N.  W. 
749.  ' 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1026 
et  seq. 

The  rule  has  been  applied  to  a  breach  of 
the  condition:  Against  additional  insurance. 
Alabama  State  Mut.  Assur.  Co.  ■;;.  Long 
Clothing,  etc.,  Co.,  123  Ala.  667,  26  So.  655; 
Home  Ins.  Co.  v.  Marple,  1  Ind.  App.  411, 
27  N.  E.  633;  Phenix  Ins.  Co.  v.  Boyer,  1 
Ind.  App.  329,  27  N.  E.  628;  Hagan  v.  Mer- 
chants', etc.,  Ins.  Co.,  81  Iowa  321,  46  N.  W. 
1114,  25  Am.  St.  Rep.  493;  Swedish  Ameri- 
can Ins.  Co.  V.  Knutson,  67  Kan.  71,  72  Pac. 
526,  100  Am.  St.  Rep.  382;  Phoenix  Ins.  Co. 
V.  Spiers,  87  Ky.  285,  8  S.  W.  453,  10  Ky. 
L.  Rep.  254;  Von  Bories  v.  United  L.,  etc., 
Ins.  Co.,  8  Bush  (Ky.)  133;  Kitchen  v.  Hart- 
ford F.  Ins.  Co.,  57  Mich.  135,  23  N.  W.  616, 
58  Am.  Rep.  344;  Hamilton  v.  Home  Ins. 
Co.,  94  Mo.  353,  7  S,  W.  261;  MeCollum  v. 
Hartford  F.  Ins.  Co.,  67  Mo.  App.  76 ;  Crom- 
well V.  Phcenix  Ins.  Co.,  47  Mo.  App.  109; 
Phenix  Ins.  Co.  v.  Holeombe,  57  Nebr.  622,  78 
N.  W.  300,  73  Am.  St.  Rep.  522;  Slobodisky 
V.  Phenix  Ins.  Co.,  52  Nebr.  395,  72  N.  W. 
483;  Eagle  Fire  Co.  v.  Globe  L.  &  T.  Co., 
44  Nebr.  380,  62  N.  W.  895 ;  Goodall  v.  New 
England  Mut.  P.  Ins.  Co.,  25  N.  H.  169; 
Combs  V.  Shrewsbury  Mut.  F.  Ins.  Co.,  34  N.  J. 
Eq.  403 ;  Arff  v.  Star  F.  Ins.  Co.,  125  N.  Y. 
57,  25  N.  E.  1073,  21  Am.  St.  Rep.  721,  10 
L.  R.  A.  609  [reversing  2  N.  Y.  Suppl.  188] ; 
Goldwater  v.  Liverpool,  etc.,  Ins.  Co.,  39  Hun 
176  [affirmed  in  109  N.  Y.  618,  15  N.  E.  895] ; 
Carroll  v.  Charter  Oak  Ins.  Co.,  40  Barb.  292 
[affirmed  in  1  Abb.  Dec.  316,  10  Abb.  Pr. 
N.  S.  166] ;  Wilson  v.  Genesee  Mut.  Ins.  Co., 
16  Barb.  511  [reversed  in  14  N.  Y.  418]; 
Collins  V.  Farmville  Ins.,  etc.,  Co.,  7-9  N.  0. 
279,  28  Am.  Rep.  322;  Kalmutz  v.  Northern 
Mut.  Ins.  Co.,  186  Pa.  St.  571,  40  Atl.  816; 
Lycoming  Mut.  Ins.  Co.  v.  Slookbower,  26  Pa. 
St.  199;  Sitler  v.  Spring  Garden  Mut.  F.  Ins. 
Co.,  18  Pa.  Super.  Ct.  148;  Crescent  Ins.  Co. 
V.  Griffin,  59  Tex.  509;  Hartford  F.  Ins.  Co. 
V.  McLemore,  7  Tex.  Civ.  App.  317,  26  S.  W. 
928.  Against  alteration  in  the  premises. 
Phosnix  Ins.  Co.  v.  Coomes,  20  S.  W.  900,  14 
Ky.  L.  Rep.  603,  13  Ky.  L.  Rep.  238;  Martia 
V.  Jersey  City  Ins.  Co.,  44  N.  J.  L.  273; 
Hotehkiss  v.  Germanla  F.  Ins.  Co.,  5  TTun 
(N.  Y.)  90;  Stauffer  v.  Manheim  Mut.  F.  Ins. 
Co.,  150  Pa.  St.  531,  24  Atl.  754.    Against  al- 
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the  insured  by  its   quiescence  to  change  his  condition,  failure  to   assert   tlie 
forfeiture  does  not  amount  to  a  waiver.^'' 

(ii)  Election  as  to  GROxmDS  of  Forpeitvre.  It  has  been  generally  held 
that  if  the  insured  after  a  loss  has  occurred  claims  a  forfeiture  for  non-compliance 
with  certain  conditions  of  the  policy,  it  cannot  be  heard  afterward  to  assei-t  further 
or  different  breaches  as  a  defense.^^  The  authorities  are  by  no  means  unanimous. 
Other  holdings  are  more  in  accord  with  general  principles  of  contract  and  estoppel 
in  holding  that  the  assertion  of  a  forfeiture  upon  one  ground  does  not,  in  the 


teration  in  the  adjacent  premises.  Lattomus 
V.  Farmers'  Mut.  F.  Ins.  Co.,  3  Houst.  (Del.) 
404;  King  r.  Council  Bluffs  Ins.  Co.,  72  Iowa 
310,  33  N.  W.  690;  Schmurr  v.  State  Ins. 
Co.,  30  Oreg.  29,  46  Pac.  363.  Against  change 
in  use.  Haas  v.  Montauk  F.  Ins.  Co.,  49 
Hun  (N.  Y.)  272,  1  N.  Y.  Suppl.  895;  Mas- 
sell  r.  Protective  Mut.  F.  Ins.  Co.,  19  R.  I. 
565,  35  Atl.  209.  Against  delinquency  in 
the  payment  of  premiums.  Western  Horse, 
etc.,  Ins.  Co.  r.  Scheidle,  18  Nebr.  495,  25 
N.  W.  620;  O'Brien  r.  Prudential  Ins.  Co., 
12  Misc.  (N.  Y.)  127,  33  N.  Y.  Suppl.  67; 
Brady  v.  Prudential  Ins.  Co.,  9  Misc.  (N.  Y.) 
6,  29  N.  Y.  Suppl.  44.  Against  increase  of 
risk.  Fireman's  Fund  Ins.  Co.  i,-.  Congrega- 
tion Eodeph  Sholom,  80  111.  558 ;  Keenan  v. 
Missouri  State  Mut.  Ins.  Co.,  12  Iowa  126; 
Schaeffer  v.  Farmers'  Mut.  F.  Ins.  Co.,  80 
Md.  563,  31  Atl.  317,  45  Am.  St.  Rep.  361. 
Against  encumbrances.  Frane  %.  Burlington 
Ins.  Co.,  87  Iowa  288,  54  N.  W.  237;  Ger- 
man Ins.  Co.  r.  York,  48  Kan.  488,  29  Pac. 
586,  30  Am.  St.  Rep.  313;  Beebe  v.  Ohio 
I'armers'  Ins.  Co.,  93  Mich.  514,  53  N.  W. 
818,  32  Am.  St.  Rep.  519,  18  L.  R.  A.  481; 
Minnock  v  Eureka  F.  &  M.  Ins.  Co.,  90  Mich. 
236,  51  N.  W.  367;  Phoenix  Assur.  Co.  v. 
Coffman,  10  Tex.  Civ.  App.  631,  32  S.  W.  810. 
Against  removal  of  the  goods  insured.  Wil- 
liamsburgh  City  F.  Ins.  Co.  v.  Cary,  83  111. 
453.  Against  transfer  of  the  property  in- 
sured. Imperial  F.  Ins.  Co.  v.  Dunham,  2 
Pa.  Cas.  109,  3  Atl.  579.  Against  the  use  of 
prohibited  articles.  Farmers',  etc.,  Ins.  Co.  v. 
Nixon,  2  Colo.  App.  205,  30  Pac.  42.  Against 
vacancy.  Roekford  Ins.  Co.  r.  Wright,  39 
111.  App.  574;  Home  F.  Ins.  Co.  r.  Kuhlman, 
58  Nebr.  488,  78  N.  W.  936,  76  Am.  St.  Rep. 
111.  Contra,  Davey  v.  Glens  Falls  Ins.  Co.,  7 
Fed.  Cas.  No.  3,590.       ■ 

The  applicability  of  the  rule  is  denied  when 
the  insured  deprives  himself  of  an  insurable 
interest.  Inasmuch  as  tlie  contract  is  per- 
sonal, without  a  specific  agreement,  there  is 
no  contract  between  the  insurer  and  the  as- 
signee. Ayres  v.  Hartford  F.  Ins.  Co.,  17 
Iowa  176,  85  Am.  Dec.  553 ;  Green  v.  Kenton 
Ins.  Co.,  12  Ky.  L.  Rep.  750 ;  Walton  v.  Agri- 
cultural Ins.  Co.,  116  N.  Y.  317,  22  N.  E. 
443,  5  L.  R.  A.  677;  Lahiff  v.  Aslmelot  Ins. 
Co.,  60  N.  H.  75. 

There  is  no  waiver  by  failure  to  claim  a 
forfeiture  for  a  breach  of  a  condition  against 
further  insurance  when  the  insurer  learns  of 
such  insurance  only  after  the  loss  (Queen 
Ins.  Co.  V.  Young,  86  Ala.  424,  5  So.  116,  11 
Am.  St.  Rep.  51.  See  also  iwfra  XTV,  E, 
2,  3),  or  by  simply  retaining  the  policy  as 


the  agent  of  the  insured  until  after  loss,  with 
knowledge  of  the  breach  (Young  v.  St.  Paul 
r.  &  M.  Ins.  Co.,  68  S.  C.  387,  47  S.  E.  681). 

A  delay  of  eight  days  and  an  inquiry  after 
the  particulars  of  the  breach  was  held  not 
to  be  a  waiver  of  the  defense.  Sheldon  v. 
Michigan  Millers'  Mut.  F.  Ins.  Co.,  124  Mich. 
303,  82  N.  W.  1068. 

Where  a  breach  is  considered  not  as  work- 
ing a  forfeiture  ipso  facto,  but  only  giving 
the  insurer  a  right  to  cancel  and  declare  a 
forfeiture,  a  failure  to  assert  a  forfeiture 
ought  clearly  to  amount  to  a  waiver.  King- 
man V.  Lancashire  Ins.  Co.,  54  S.  C.  599,  32 
t'.  E.  762. 

84.  California,. —  McCormick  v.  Springfield 
F.  &  M.  Ins.  Co.,  66  Cal.  361,  5  Pac.  617. 

Illinois. —  Stephens  v.  Phoenix  Assur.  Co., 
85  111.  App.  671. 

Michigan. —  Robinson  v.  Philadelphia  Fire 
Assoc,  63  Mich.  90,  29  N.  W.  521 ;  New  York 
Cent.  Ins.  Co.  r.  Watson,  23  Mich.  486. 

Mirmesoia. — Golden  v.  Northern  Assur.  Co., 
46  Minn.  471,  49  N.  W.  246;  Johnson  v. 
American  Ins.  Co.,  41  Minn.  396,  43  N.  W. 
50. 

New  Jersey. —  Ordway  v.  Chace,  57  N.  J. 
Eq.  478,  42  Atl.  149. 

Tennessee. — ^Dale  ;■.  Continental  Ins.  Co., 
95  lenn.  38,  31  S.  W.  266. 

L  nited  States. — ■  Petit  v.  German  Ins.  Co., 
98  Fed.  800;  West  End  Hotel,  etc.,  Co.  v. 
American  F.  Ins.  Co.,  74  Fed.  114;  Davey  v. 
Glens  Falls  Ins.  Co.,  7  Fed.  Cas.  No.  3,590. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1026 
et  seq. 

Failure  to  demand  the  production  of  an  in- 
ventory is  not  a  waiver  of  the  "  iron-safe  " 
clause  of  a  policy.  Robinson  v.  Mtna,  F.  Ins. 
Co.,  135  Ala.  650,  34  So.   18. 

In  Canada  by  statute  there  is  no  waiver. 
Mtrritt  v.  Niagara  Dist.  Mut.  F.  Ins.  Co.,  18 
U.  0.  Q.  B.  529. 

In  Louisiana  it  was  said  that  some  afBrma- 
tive  act  is  necessary  to  constitute  a  waiver. 
Camors  v.  Union  Mar.  Ins.  Co.,  104  La.  349, 
28  So.  926,  81  Am.  St.  Rep.  128. 

8.5.  Douville  v.  Farmers'  Mut.  F.  Ins.  Co., 
113  Mich.  158,  71  N.  W.  517;  Smith  v.  Ger- 
man Ins.  Co.,  107  Mich.  270,  65  N.  W.  236, 
30  L.  R.  A.  368 ;  Western,  etc..  Pipe  Lines  v. 
Home  Ins.  Co.,  145  Pa.  St.  346,  22  Atl.  665, 
27  Am.  St.  Rep.  703;  Cahill  v.  Andes  Ins.  Co., 
4  Fed.  Cas.  No.  2,289,  5  Biss.  211;  Benson 
r.  Ottawa  Agricultural  Ins.  Co.,  42  U.  C. 
Q.  E.  282. 

An  assertion  of  forfeiture  and  non-liability 
upon  a  distinct  and  separate  ground  from 
failure  to  pay  the  premium  will  excuse  the 
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absence  of  an  affirmative  statement  ^^  that  other  breaches  are  not  claimed,  amount 
to  a  waiver  of  the  right  to  set  up  such  further  breaches.^'  Some  cases  affirma- 
tively state  a  necessity  of  a  change  of  position  by  the  insured  to  his  detriment  in 
reliance  upon  a  waiver  arising  from  such  acts,^^  but  others  presume  a  detriment 
or  regard  it  as  unnecessary.^^  Of  course  the  insurer  should  be  barred  from  assert- 
ing a  defense  already  known  to  it  and  inconsistent  with  one  previously  claimed.*' 
All  other  breaches  are  waived  if  the  insurer  by  way  of  a  defense  to  an  action  on 
tiie  policy  sets  up  only  one  specific  ground  for  forfeiture.^' 

d.  Admission  of  Liability.  If  the  insurer  with  full  knowledge  of  the  facts  on 
which  a  forfeiture  might  be  claimed  admits  its  liability  upon  the  policy/^  or  if  it 
promises  to  pay  the  same,  this  constitutes  a  waiver  of  its  right  to  insist  upon  the 
forfeiture.'^ 


insured  from  tendering  any  arrears  of  pre- 
mium or  assessment.  Van  Tassel  v.  Green- 
wich Ins.  Co.,  28  N.  Y.  App.  Div.  163,  51 
N.  Y.  Suppl.  79.  See  supra,  VI,  E,  1,  b.  And 
com.'pare  infra,  XIV,  D,  2,  f,   (ii). 

86.  City  Planing,  etc.,  Mill  Co.  v.  Mer- 
chants', etc.,  Mut.  F.  Ins.  Co.,  72  Mioh.  654, 
40  N.  W.  777,  16  Am.  St.  Rep.  5S2;  MeCor- 
miek  v.  Royal  Ins.  Co.,  163  Pa.  St.  184,  29 
Atl.  747. 

87.  Robinson  v.  Mtaa  P.  Ins.  Co.,  135  Ala. 
650,  34  So.  18;  Vandervolgen  v.  Manchester 
P.  Assur.  Co.,  123  Mich.  291,  82  N.  W.  46; 
Keet-Rountree  Dry  Goods  Co.  v.  Mercantile 
Town  Mut.  Ins.  Co.,  100  Mo.  App.  504,  74 
S.  W.  469;  Devens  v.  Mechanics',  etc.,  Ins. 
Co.,  83  N.  Y.  168. 

88.  Alabama. — Cassimus  ».  Scottish  Union, 
etc.,  Ins.  Co.,  135  Ala.  256,  33  So.  163. 

Michigan. —  Towle  v.  Ionia,  etc.,  Farmers' 
Mut.  P.  Ins.  Co.,  91  Mich.  219,  51  N.  W.  987. 

New  York. —  Gibson  Electric  Co.  v.  Liver- 
pool, etc.,  Ins.  Co.,  159  N.  Y.  418,  54  N.  E. 
23  [affirming  20  N.  Y.  App.  Div.  625,  46  N.  Y. 
Suppl.  1092]. 

Pennsylvania. —  Everett  v.  London,  etc.,  Ins. 
Co.,  142  Pa.  St.  332,  21  Atl.  819,  24  Am.  St. 
Rep.  499;  Sitler  v.  Spring  Garden  Mut.  P. 
Ins    Co.,  14  York  Leg.  Rec.  158. 

Wisconsin. —  Gans  v.  St.  Paul  P.  &  M.  Ins. 
Co.,  43  Wis.  108,  28  Am.  Rep.  535. 

United  States. —  St.  Onge  v.  Westchester 
P.  Ins.  Co..  80  Ped.  703. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1026 
et  seq. 

The  private  action  taken  by  the  board  of 
directors  in  a  meeting  of  the  board  in  rely- 
ing upon  a  single  defense  as  a  basis  for  rejec- 
tion of  a  claim  of  loss,  if  not  communicated 
to  the  insured,  cannot  be  held  to  be  a  waiver. 
Hutton  V.  Patrons'  Mut.  P.  Ins.  Co.,  191  Pa. 
St.  369,  43  Atl.  219. 

89.  Smith  v.  German  Ins.  Co.,  107  Mich. 
270,  65  N.  W.  236,  30  L.  R.  A.  368;  Billings 
V.  German  Ins.  Co.,  34  Nebr.  502,  52  N.  W. 
397;  Titus  v.  Glens  Palls  Ins.  Co.,  81  N.  Y. 
410. 

90.  Castner  v.  Farmers'  Mut.  F.  Ins.  Co., 
50  Mich.  273,  15  N.  W.  452;  Castner  v. 
Farmers  Mut.  Ins.  Co.,  46  Mich.  15,  8  N.  W. 
554;  Wildey  Casualty  Co.  v.  Sheppard,  61 
Kan.  351,  59  Pac.  651,  47  L.  R.  A.  650;  Towle 
p.  Ionia,  etc..  Farmers'  Mut.  P.  Ins.  Co.,  91 
Mich.  219,  51  N.  W.  987. 

[XIV.  D.  2.  e,  (ii)] 


For  instance  after  an  assertion  that  the 
policy  was  forfeited  for  non-payment  of  a  pre- 
mium, it  cannot  assert  a  defense  that  the 
contract  was  void  for  fraudulent  concealment. 
Michael  v.  Nashville  Mut.  Ins.  Co.,  10  La. 
Ann.  737. 

91.  Georgia  Home  Ins.  Co.  v.  Allen,  128 
Ala.  451,  30  So.  537;  Meadows  v.  Meadows, 
13  Ky.  L.  Rep.  495;  Continental  Ins.  Co.  ». 
Waugh,  60  Nebr.  348,  83  N.  W.  81;  Cleaver 
V.  Traders'  Ins.  Co.,  40  Fed.  711. 

93.  Georgia. —  Mechanics',  etc.,  Ins.  Co.  V. 
Mutual  Real  Estate,  etc.,  Assoc,  98  Ga.  262, 
25  S.  E.  457. 

New  Hampshire. —  Atlantic  Ins.  Co.  v. 
Goodall,  35  N.  H.  328. 

New  York. —  Titus  v.  Glens  Falls  Ins.  Co., 
81  N.  Y.  410,  8  Abb.  N.  Cas.  315;  Pechner  v. 
Phoenix  Ins.  Co.,  6  Lans.  411. 

Wisconsin. —  Dohlantry  v.  Blue  Mounds  P., 
etc.,  Ins.  Co.,  83  Wis.  181,  53  N.  W.  448. 

Canada. —  St.  Amand  i:  Cie.  d'Assurance,  9 
Quebec  162,  14  Rev.  Lgg.  27. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1026 
et  seq. 

An  agreement  to  assume  future  liability 
for  further  losses  under  the  policy  is  not  a 
waiver  of  a,  prior  forfeiture,  for  it  amounts 
only  to  a  new  contract  in  future,  and  not  to 
an  admission  of  present  liability.  St.  Onge  v. 
Westchester  P.  Ins.  Co.,  80  Fed.  703. 

A  resolution  passed  by  the  board  of  direct- 
ors for  the  payment  of  the  policy,  made 
without  knowledge  of  the  breach,  is  not  a 
waiver.  Phillips  v.  Grand  River  Farmers' 
Mut.  P.  Ins.  Co.,  46  U.  C.  Q.  B.  334. 

A  statement  made  by  an  agent  that  he 
considers  the  claim  an  honest  one  and  that  he 
supposes  that  the  insurer  will  pay  it  does  not 
amount  to  a  waiver  of  existing  breaches  of 
condition.  Card  v.  Phosnix  Ins.  Co.,  4  Mo. 
App.  424. 

A  statement  that  the  insured  is  liable  un- 
der the  laws  of  the  state  notwithstanding  a 
default  by  the  insured,  being  a  mere  legal 
conclusion,  is  not  a  waiver.  Garlick  v.  Mis- 
sissippi Valley  Ins.  Co.,  44  Iowa  553. 

93.  Silt?  V.  Hawkeye  Ins.  Co.,  71  Iowa  710, 
29  N.  W.  605 ;  Todd  v.  Quaker  City  Mut.  F. 
Ins.  Co.,  9  Pa.  Super.  Ct.  371,  43  Wkly.  Notes 
Cas.  476.  And  see  also  Farmers'  Mut.  P.  Ins. 
Co.  V.  Gargett,  42  Mich.  289,  3  N.  W.  954. 

A  promise  made  without  knowledge  of  the 
defense    (Cornell  v.  Tiverton,   etc.,   Mut.   F. 
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e.  Consent  to  Assignment  of  Policy  —  (i)  In  General.  "When  the  company 
consents  to  an  assignment  of  the  policy  and  thereby  creates  a  privity  of  contract 
with  the  assignee,  it  is  to  be  considered  as  having  waived  all  defenses  available 
against  the  assignor  but  not  inhering  in  the  estate  or  interest  of  the  assignee 
acquired  from  the  assignor,  for  this  is  virtually  the  taking  out  of  a  new  policy 
by  the  assignee.^  Consent  to  such  an  assignment  is  a  waiver  of  all  breaches  of 
condition  of  any  kind,  past  or  existing,  of  which  the  insurer  is  cognizant  at  the 
time  of  consenting  to  the  assignment ;  ^^  but  if  the  insurer  does  not  know  of  the 
breach  and  it  inheres  in  the  estate  of  the  assignee  after  the  assignment  there  is 
no  waiver  thereof .^^  The  insurer  cannot  after  consenting  to  the  assignment  assert 
that  tlie  assignment  was  itself  void  between  the  assignor  and  the  assignee,  for  it 
is  a  party  to  the  transaction.'^  If  an  assignment  has  already  occurred,  a  notation 
on  the  policy  made  at  the  request  of  the  assignee,  "  Loss  if  any  payable  to  the 
mortgagee,"  will  amount  to  such  a  waiver  that  the  policy  is  confirmed  in  the 
hands  of  such  assignee  and  mortgagee.'^ 


Ins.  Co.,  (R.  I.  1896)  35  Atl.  579),  or  itself 
induced  by  fraud  does  not  amount' to  a  waiver 
(Concordia  F.  Ins.  Co.  i\  Koretz,  14  Colo.  App. 
386,  60  Pae.  191) .  And  it  lias  been  held  that 
a  promise  retracted  before  the  insured  has 
changed  his  position  in  reliance  thereon  is 
not  a  waiver.  Joye  v.  South  Carolina  Mut. 
Ins.  Co.,  54  S.  C.  371,  32  S.  E.  446. 

94.  Illinois. —  Illinois  F.  Ins.  Co.  v.  Stan- 
ton, 57  111.  354 ;  Hartford  City  F.  Ins.  Ca  v. 
Mark,  45  111.  482. 

Indiana. — ■  Continental  Ins.  Co.  v.  Munns, 
120  Ind.  30,  22  N.  E.  78,  5  L.  E.  A.  430. 

Iowa. —  Kimball  v.  Monarch  Ins.  Co.,  70 
Iowa  513,  30  N.  W.  862. 

Maryland. —  Citizens'  F.  Ins.,  etc.,  Co.  v. 
Doll,  35  Md.  89,  6  Am.  Rep.  360. 

Massachusetts. —  Collins  v.  Charlestown 
Mut.  F.  Ins.  Co.,  10  Gray  155. 

New  York. —  Shearman  v.  Niagara  F.  Ins. 
Co.,  46  N.  Y.  526,  7  Am.  Rep.  380  {affirming 
2  Sweeny  470,  40  How.  Pr.  393] ;  Pechner  v. 
Phoenix  Ins.  Co.,  6  Lans.  411. 

Texas. —  Home  Mut.  Ins.  Co.  v.  Nichols, 
(Civ.  App.  1903)  72  S.  W.  440. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1039. 

Conditional  consent. —  If  the  consent  is 
given  upon  a  condition  that  is  not  fulfilled  it 
does  not  amount  to  a  waiver.  Hubert  v. 
Southern  Live-Stock  Ins.  Co.,  103  Ga.  294,  29 
S.  E.  938. 

95.  Phenix  Ins.  Co.  v.  Lindley,  111  111. 
App.  266;  Rockford  Ins.  Co.  v.  Williams,  56 
111.  App.  338;  Garland  v.  Insurance  Co.  of 
North  America,  9  111.  App.  571  [reversed  in 
108  111.  220] ;  Hale  v.  Union  Mut.  F.  Ins.  Co., 
32  N.  H.  295,  64  Am.  Dec.  370;  Steen  v.  Ni- 
agara F.  Ins.  Co.,  89  N.  Y.  315,  42  Am.  Rep. 
297  [affirming  61  How.  Pr.  144] ;  Krcutz  v. 
Niagara  Dist.  Mut.  F.  Ins.  Co.,  16  U.  C.  C.  P. 
131;  Hendrickson  v.  Queen  Ins.  Co.,  30  U.  C. 
Q.  B.  108,  31  U.  C.  Q.  B.  547. 

The  condition  against  assignment  of  the 
policy  is  of  course  expressly  waived  by  such 
a  consent.  Manchester  F.  Assur.  Co.  v.  Clenn, 
13  Ind.  App.  365,  40  N.  E.  926,  41  N.  E.  847, 
55  Am.  St.  Rep.  225 ;  Small  v.  Westchester  F. 
Ins.  Co.,  51  Fed.  789. 

A  promise  to  consent  in  the  future  and  to 
make  the  proper  indorsements  on  the  policy 


is  not  equivalent  to  a  present  consent  or  a 
waiver  of  the  breach  of  a  condition  against 
assignment.  Keith  v.  Royal  Ins.  Co.,  117 
Wis.  531,  94  N.  W.  295. 

A  ratification  afterward  is  equivalent  to  a 
prior  consent.  Benninghoflf  v.  Agricultural 
Ins.  Co.,  93  N.  Y.  495. 

96.  Ellis  V.  State  Ins.  Co.,  68  Iowa  578,  27 
N.  W.  762,  56  Am.  Rep.  865 ;  Merrill  v.  Farm- 
ers' etc.,  Mut.  F.  Ins.  Co.,  48  Me.  285;  Mc- 
Nierney  v.  Agricultural  Ins.  Co.,  48  Hun 
(N.  Y.)  239.  But  in  Ellis  v.  Insurance  Co. 
of  North  America,  32  Fed.  646,  Brewer,  J., 
considered  that  the  insurer,  by  consenting  to 
an  assignment,  had  waived  a  forfeiture 
caused  by  the  placing  of  encumbrances  con- 
trary to  the  terms  of  the  policy  upon  the 
property  transferred,  and  which  still  existed 
at  the  time  of  the  assignment. 

Where  the  policy  is  considered  only  void- 
able by  reason  of  a  breach  of  condition,  all 
breaches  are  waived  by  a  completed  assign- 
ment. Barnes  v.  Union  Mut.  F.  Ins.  Co.,  45 
N.  H.  21. 

97.  Clark  v.  Svea  F.  Ins.  Co.,  102  Cal.  252, 
36  Pac.  587;  Wolfe  1).  Security  F.  Ins.  Co., 
39  N.  Y.  49. 

In  the  absence  of  a  warranty,  the  insurer, 
after  consent  to  an  assignment,  cannot  object 
that  the  assignee  has  but  an  equitable  inter- 
est in  the  goods,  provided  he  has  an  insurable 
interest.  Home  Protection  of  North  America 
V.  Caldwell,  85  Ala.  607,  5  So.  338. 

Assignee's  knowledge  of  assignor's  breach. 
—  In  Philadelphia  Fire  Assoc.  ».  Flournoy, 
84  Tex.  632,  19  S.  W.  793,  31  Am.  St.  Rep. 
89;  Northern  Assur.  Co.  v.  Flournoy,  (Tex. 
Sup.  1892)  19  S.  W.  795,  the  fact  that  the  as- 
signee knew  of  the  assignor's  breach  of  con- 
dition was  held  to  prevent  a  waiver.  This 
test  seems  to  have  been  nowhere  else  sug- 
gested. 

98.  Iowa. —  Lewis  v.  Council  Bluffs  Ins. 
Co.,  63  Iowa  193,  18  N.  W.  888. 

Massachusetts. —  Stuart  v.  Reliance  Ins. 
Co.,  179  Mass.  434,  60  N.  E.  929. 

Missouri. —  Northrup  v.  Mississippi  Valley 
Ins.  Co.,  47  Mo.  435,  4  Am.  Rep.  337. 

Neio  York.—  Solms  v.  Rutgers  F.  Ins.  Co., 
4  Abb.  Dec.  279,  3  Keyes  416,  2  Transcr.  App. 
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(ii)  Subsequent  Assignment.  A  consent  to  a  subsequent  assignment  by  the 
assignee  is  a  waiver  of  the  right  to  declare  a  forfeiture  by  reason  of  the  first 
assignment  having  been  without  consent  in  breach  of  a  condition  of  the  policy.^' 

f.  Demand,  Aeeeptanee,  or  Retention  of  Premiums  or  Assessments  — 
(i)  Waiver  of  Conditions  of  Policy — (a)  AoGeptance  Prior  to  Loss  — 
(1)  In  General  —  (a)  Not  Due  and  Eabned  Pkior  to  Breach.  Inasmuch  as  the 
acceptance  of  a  premium  with  knowledge'  of  a  right  and  an  intention  to  assert  a 
forfeiture  of  the  policy  for  a  prior  or  existing  breach  of  condition  would  be  a 
fraud  upon  tlie  insured,  the  principle  is  well  settled,  that  if  the  insurei',  being 
cognizant  of  a  right  to  declare  a  forfeiture,  demands  or  accepts  a  premium  not 
already  earned  and  due  to  it  prior  to  tlie  breacli,  it  has  elected  to  treat  the  policy 
as  valid  and  subsisting,  and  the  forfeiture  is  waived.^     This  rule  is  applicable  in 


227,  5  Abb.  Pr.  N.  S.  201  [reversing  8  Bosw. 
578]. 

Wisconsin. —  Keeler  v.  Niagara  F.  Ins.  Co., 
16  Wis.  523,  84  Am.  Dec.  714. 

United  States. —  In  Bates  r.  Equitable  F. 
&  M.  Ins.  Co.,  2  Fed.  Cas.  No.  1,101,  3  Cliff. 
215  [affirmed  in  10  Wall.  33,  19  L.  ed.  882],  a 
similar  indorsement  was  construed  not  to 
amount  to  a  waiver. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1039. 

After  accepting  a  premium  from  the  as- 
signee, the  insurer  cannot  object  that  consent 
to  the  assignment  was  not  indorsed  on  the 
policy  as  required.  Northam  v.  International 
Ins.  Co.,  165  N.  Y.  666,  59  N.  E.  1127  [af- 
firmintr  45  N.  Y.  App.  Div.  177,  61  N.  Y. 
Suppl.  45}. 

09.  Eddy  v.  Hawkeye  Ins.  Co.,  70  Iowa  472, 
30  N.  W.  808,  59  Am.  Kep.  444;  Rines  v. 
German  Ins.  Co.,  78  Minn.  46,  80  N.  W.  839 ; 
Gilliat  r.  Pawtucket  Mut.  P.  Ins.  Co.,  8  R.  I. 
282,  91  Am.  Dee.  229;  North  British,  etc., 
Ins.  Co.  V.  Gunter,  12  Tex.  Civ.  App.  598,  35 
S.  W.  715. 

1.  Knowledge  on  the  part  of  the  insurer 
of  the  right  to  forfeit  or  of  the  facts  justify- 
ing a  forfeiture  is  of  course  an  essential. 

California. —  Shuggart  v.  Lycoming  F.  Ins. 
Co.,  55  Cal.  408. 

lowct. — ■  Green  v.  Northwestern  Live-Stock 
Ins.  Co.,  87  Iowa  358,  54  N.  W.  349. 

Maryland. —  Reynolds  r.  Mutual  F.  Ins. 
Co.,  34  Md.  280,  6  Am.  Rep.  337. 

Pennsylvania. —  Diehl  v.  Adams  County 
Mut.  Ins.  Co.,  58  Pa.  St.  443,  98  Am.  Dec.  302. 

Rhode  Island. —  Hazard  r.  Franklin  Mut. 
F.  Ins.  Co.,  7  R.  I.  429. 

Texas. —  McLeary  r.  Orient  Ins.  Co.,  (Civ. 
App.  1895)  32  S.  W.  583. 

Vermont. —  Allen  v.  Vermont  Mut.  F.  Ins. 
Co.,  12  Vt.  366. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1041 
et  seq.      See  also  supra,  XIV,  A,  3. 

2.  Illinois. —  Gerraania  P.  Ins.  Co.  v. 
Klewer,  129  111.  599,  22  N.  E.  489  [reversing 
27  111.  App.  590]  ;  German  Ins.  Co.  i\  Orr,  56 
111.  App.  637 ;  Hartford  P.  Ins.  Co.  r.  Orr,  56 
111.  App.  629 ;  Traders'  Ins.  Co.  r.  Pacaud,  51 
111.  App.  252 ;  North  British,  etc.,  Ins.  Co.  v. 
Steiger,  26  111.  App.  228  [affirmed  in  124  111. 
81,  16  N.  E.  95]. 

Indiana. —  Phenix  Ins.  Co.  v.  Boyer,  1  Ind. 
App.  329,  27  N.  E.  628. 

Iowa. —  Bloom  v.  State  Ins.  Co.,  94  Iowa 

[XIV,  D.  2.  6,  (ll)] 


359,  62  N.  W.  810;  Jordan  v.  State  Ins.  Co., 
64  Iowa  216,  19  N.  W.  917;  Williams  v.  Ni- 
agara F.  Ins.  Co.,  50  Iowa  561;  Keenan  v. 
Dubuque  Mut.  F.  Ins.  Co.,  13  Iowa  375; 
Keenan  v.  Missouri  State  Mut.  Ins.  Co.,  12 
Iowa  126. 

Kentucky. —  Walls  v.  Home  Ins.  Co.,  114 
Ky.  611,  71  S.  W.  650,  24  Ky.  L.  Rep.  1452, 
102  Am.  St.  Rep.  298;  Rogers  v.  Farmers' 
Mut.  Aid  Assoc,  106  Ky.  371,  50  S.  W.  543, 
20  Ky.  L.  Rep.  1925. 

Louisiana. —  Story  v.  Hope  Ins.  Co.,  37  La. 
Ann.  254. 

Missouri. — -  Barnard  v.  National  F.  Ins.,  Co., 

38  Mo.  App.  106 ;  Witte  v.  Western  Mut.  F. 
Ins.  Co.,  1  Mo.  App.  188. 

Nebraska. — ■  Phenix  Ins.  Co.  v.  Covey,  41 
Nebr.  724,  60  N.  W.  12;  Western  Home  Ins. 
Co.  V.  Richardson,  40  Nebr.  1,  58  N.  W.  597. 

New  Hampshire. —  Atlantic  Ins.  Co.  v. 
Goodall,  35  N.  H.  328. 

Neio  York. —  Whited  v.  Germania  F.  Ins. 
Co.,  13  Hun  191  [affirmed  in  76  N.  Y.  415,  32 
Am.  Rep.  330] ;  Viall  v.  Genesee  Mut.  Ins. 
Co.,  19  Barb.  440;  Carroll  v.  Charter  Oak 
Ins.  Co.,  10  Abb.  Pr.  N.  S.  166.  Contra, 
Neely  v.  Onondaga  County  Mut.  Ins.  Co.,  7 
Hill  49. 

Oregon. —  Frasier  v.  New  Zealand  Ins.  Co., 

39  Oreg.  342,  64  Pac.  814. 

Pennsylvania. —  Wilson  v.  Montgomery 
County  Mut.  F.  Ins.  Co.,  174  Pa.  St.  554,  34 
Atl.  122;  Cumberland  Vallpv  Mut.  Protection 
Co.  V.  Mitchell,  48  Pa.  St.  374;  Lycoming 
Mut.  Ins.  Co.  V.  Stocklomn,  3  Grant  207. 

Tennessee. —  MoKenzie  is.  Planters'  Ins.  Co., 
9  Heisk.  261. 

Texas. —  Hibernia  Ins.  Co.  v.  Malevinsky,  6 
Tex.  Civ.  App.  81,  24  S.  W.  804. 

Vermont. —  Carrigan  v.  Lycoming  F.  Ins. 
Co.,  53  Vt.  418,  38  Am.  Rep.  687. 

Virginia. —  Monger  v.  Rockingham  Home 
Mut.  F.  Ins.  Co.,  96  Va.  442,  31  S.  E.  609. 

West  Virginia. —  Schwarzbaeh  v.  Ohio  Val- 
ley Protective  Union,  25  W.  Va.  622,  52  Am. 
Rep.  227. 

Wisconsin. —  McKinnery  v.  German  Mut. 
F.  Ins.  Soc,  89  Wis.  653,  62  N.  W.  413,  46 
Am.  St.  Rep.  861 ;  Dohlantry  v.  Blue  Mounds 
P.,  etc.,  Ins.  Co.,  83  Wis.  181,  53  N.  W.  448; 
Osterloh  v.  New  Denmark  Mut.  Home  F.  Ins. 
Co.,  60  Wis.  126,  18  N.  W.  749;  Miner  v. 
Phoenix  Ins.  Co.,  27  Wis.  693,  9  Am.  Rep.  479. 

Canada. —  Cockbum    v.    British    America 
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full  to  breaches  of  any  of  tlie  conditions  subsequent  contained  in  the  policy,' 
except  as  to  the  condition  concerning  change  of  title.*  And  the  rnle  is  equally 
applicable  if  the  breach  relied  upon  was  a  misrepresentation  in  the  application  of 
which  the  insurer  was  aware  when  the  premium  was  accepted.^  The  preiniutn, 
however,  must  in  fact  have  been  received  by  tlie  insurer  or  its  agent,^  or  some- 
thing have  been  done  equivalent  thereto.' 

(b)  Dub  and  Earned  Pnioji  to  Breach.  The  acceptance,  however,  of  assess- 
ments after  a  breach  does  not  amount  to  a  waiver  where  the  premium  was  due 
and  earned  prior  thereto.^ 


Assur.  Co.,  19  Ont.  245;  Mclntyre  v.  East 
WUUams  Mut.  P.  Ins.  Co.,  18  Ont.  79;  Klein 
V.  Union  F.  Ins.  Co.,  3  Ont.  234;  Lyons  v. 
Globe  Mut.  F.  Ins.  Co.,  27  U.  C.  C.  P.  S67; 
Dickson  v.  Provincial  Ins.  Co.,  24  U.  C.  C.  P. 
157;  Northern  Assur.  Co.  v.  Prevost,  25  L.  C. 
Jur.  211. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1041 
ef  segi. 

Contra. —  Gardiner  t.  Piscataquis  Mut.  F. 
Ins.  Co.,  38  Me.  439. 

Acceptance  of  a  premium  from  an  assignee 
for  the  benefit  of  creditors  is  a  waiver  of  the 
breach  by  the  insolvent.  German  Ins.  Co.  v. 
Orr,  56  111.  App.  637. 

Acceptance  of  payment  from  an  adminis- 
trator is  a  waiver  of  a  forfeiture  by  act  of 
the  decedent.  Harl  v.  Pottawattamie  County 
Mut.  F.  Ins.  Co.,  74  Iowa  39,  36  N.  W.  880. 

If  the  payment  is  enforced  by  means  of 
judicial  process  the  rule  is  of  course  the 
same.  Bloom  v.  State  Ins.  Co.,  94  Iowa  359, 
62  N.  W.  810.       ■ 

The  payment  of  a  dividend  by  a  mutual 
company  to  a  member  after  knowledge  of  a 
breach  of  condition  has  been  held  to  amount 
to  such  a  recognition  of  his  membership  as 
to  waive  the  forfeiture.  Combs  v.  Shrewsbury 
Mut.  P.  Ins,  Co.,  34  N.  J.  Eq.  403. 

If  after  an  assignment  contrary  to  the 
terms  of  the  policy  the  insurer  accepts  fur- 
ther premiums  from  the  assignee,  this  con- 
firms the  insurance  for  the  latter's  benefit. 
German  Ins.  Co.  v.  Orr,  56  111.  App.  637; 
Highlands  v.  Lurgan  Mut.  F.  Ins.  Co.,  177 
Pa.  St.  566,  35  Atl.  728,  55  Am.  St.  Eep. 
739;  Buckley  v.  Garrett,  47  Pa.  St.  204; 
Bilson  V.  Manufacturers'  Ins.  Co.,  3  Fed.  Cas. 
No.  1,410,  Brunn.  Col.  Cas.  290.  But  not  so 
when  the  agent  accepted  the  premiums  with- 
out the  knowledge  or  assent  of  the  company. 
Ritchie  County  Bank  v.  Fireman's  Ins.  Co., 
55  W.  Va.  261,  47  S.  E.  94. 

3.  See  cases  cited  supra,  note  2. 

4.  As  to  this  condition  there  can  be  a 
waiver  as  to  the  original  insurer  only  so  long 
as  he  retains  an  insurable  interest.  Neely  v. 
Onondaga  County  Mut.  Ins.  Co.,  7  Hill 
(N.  Y.)  49;  Eitchie  Coimty  Bank  v.  Fire- 
man's Ins.  Co.,  55  W.  Va.  261,  47  S.  E.  94. 

5.  California. —  Sharp  v.  Scottish  Union, 
etc.,  Ins.  Co.,  136  Cal.  542,  69  Pae.  253,  615. 

Illinois. —  Kingston  Mut.  County  F.,  etc., 
Ins.  Co.  V.  Olmstead,  68  111.  App.  111. 

Nebraska. —  German- American  Ins.  Co.  v. 
Hart,  43  Nebr.  441,  61  N.  W.  582. 

NeiD  York. —  Frost  v.  Saratoga  Mut.  Ins. 
Co.,  5  Den.  154,  49  Am.  Dec.  234. 


South  Carolina. —  Schroeder  v.  Springfield 
F.  &  M.  Ins.  Co.,  51  S.  C.  180,  28  S.  E.  371. 

Texas. —  Hartford  F.  Ins.  C.  v.  Moore,  13 
Tex.  Civ.  App.  644,  36  S.  W.  146. 

Virginia. — ■  Southern  Mut.  Ins.  Co.  v. 
Yates,  28  Graft.  585. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1041 
et  seq. 

6.  Therefore  a  charge  on  the  books  of  the 
agent  against  another  agent  who  had  taken 
out  the  insurance  and  had  transferred  the 
same  to  defendant  company  does  not  estop 
the  insurer.  McElroy  v.  British  America  As- 
sur. Co.,  88  Fed.  863. 

Mere  retention  of  the  premium  note  with- 
out assessments  thereon  is  not  sufficient. 
Kahler  v.  Iowa  State  Ins.  Co.,  106  Iowa  380, 
76  N.  W.  734. 

That  the  agent  has  not  remitted  the  pre- 
mium to  the  insurer  is  immaterial,  if  the 
agent  was  authorized  to  accept  premiums,  or 
if  the  insurer  was  cognizant  of  its  receipt  and 
retention  by  him.  Mechanics',  etc.,  Ins.  Co. 
V.  Smith,  79  Miss.  142,  30  So.  362;  Murphy 
V.  Mechanics',  etc.,  Town  Mut.  P.  Ins.  Co.,  83 
Mo.  App.  481. 

General  or  special  agent. —  It  has  already 
been  noted  that  a*  general  agent  has  power  to 
waive  a  forfeiture.  See  supra,  XIV,  B,  1,  b, 
(l).  This  he  may  do  by  the  acceptance  of  a 
premium.  Hartford  F.  Ins.  Co.  v.  Orr,  56  III. 
App.  629;  Phenix  Ins.  Co.  v.  Covey,  41  Nebr. 
724,  60  N.  W.  12  i  Miner  v.  Phosnix  Ins.  Co., 
27  Wis.  693,  9  Am.  Rep.  479.  But  not  so  a 
special  agent.  Cohen  v.  Continental  F.  Ins. 
Co.,  67  Tex.  325,  3  S.  W.  296,  60  Am.  Rep. 
24. 

7.  See  cases  cited  infra,  this  note. 

The  addition  of  a  sum  to  the  amount  of 
risk  is  a  confirmation  of  the  validity  of  a 
policy,  if  any  basis  of  forfeiture  exist  and  be 
known  to  the  insurer.  Rathbone  v.  City  F. 
Ins.  Co.,  31  Conn.  193. 

The  issuance  of  a  new  policy  extending  the 
old  one  is  a  waiver.  Elliott  v.  Ashland  Mut. 
P.  Ins.  Co.,  117  Pa.  St.  548,  12  Atl.  676,  2 
Am.  St.  Rep.  703. 

The  receiving  of  an  additional  premium 
for  a  variation  of  the  risk  is  a  waiver  of  the 
right  to  forfeit  for  an  increase  of  risk.  North 
Berwick  Co.  v.  New  England  F'.  &  M.  Ins.  Co., 
52  Me.  336. 

The  setting  up  by  way  of  counter-claim  by 
the  insurer  of  the  amount  due  on  the  pre- 
mium note,  when  sued  on  the  policy,  is  a 
waiver  of  the  forfeiture.  Johnson  v.  Dakota 
P.  &  M.  Ins.  Co.,  1  N.  D.  167,  45  N.  W.  799. 

8.  Burner   v.   German-American    Ins.    Co., 

[XIV,  D,  2,  f,  (I),  (A).  (1),  (b)] 
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(2)  In  Case  of  Sevekablk  Conteact.  If  the  contract  be  a  severable  one, 
there  is  no  waiver  by  accepting  payment  of  the  premium  upon  that  part  of  tlie 
risk  only,  concerning  which  there  has  been  no  breach.' 

(3)  Mistake  of  Insurer  or  Its  Agent.  There  is  no  waiver  if  the  demand 
was  made  or  the  acceptance  was  had  by  reason  of  a  mistake  on  the  part  of  the 
insurer  or  of  its  agents,  provided  it  returns  or  tenders  the  amount  collected,  if 
any,  to  the  insured  on  discovery  thereof.^" 

(4)  Indorsement  on  Policy.  For  the  purposes  of  a  waiver  for  this  reason  it 
is  immaterial  that  the  poliCT  requires  an  indorsement  of  any  waiver  thereon." 

(b)  Acceptance  After  Loss.  Some  cases  assert  that  when  the  loss  has  occurred 
the  rights  of  the  parties  are  thereby  fixed  and  that  the  collecting  of  a  premium  at 
such  a  time  does  not  operate  as  a  waiver  or  estoppel.^^  However  the  more  gen- 
eral rule  would  seem  to  be  that  a  waiver  results,'^  at  least  when  nothing  remains 
after  the  loss  to  which  .insurance  might  attach." 

(o)  Retention  of  Premium  After  Knowledge.  If  the  insurer  has  accepted 
payment  of  a  premium  without  knowledge  of  a  right  to  declare  a  forfeiture,  it  is 
under  a  moral  obligation  upon  discovery  of  the  facts  to  return  to  the  insured  the 
portion  thereof  that  has  not  been  earned  during  the  life  of  the  policy,  and  a 
failure  to  do  so  operates  as  a  waiver  of  the  forfeiture.^^    But  there  are  holdings 


103  Ky.  370,  45  S.  W.  109,  20  Ky.  L.  Rep. 
71;  Philbrook  v.  New  England  Mut.  P.  Ins. 
Co.,  37  Me.  137. 

Although  a  mutual  company  levies  an  as- 
sessment on  a  policy  after  knowledge  of  a 
breach,  if  it  was  to  cover  losses  occurring 
prior  to  the  forfeiture  there  is  no  waiver. 
Farmers'  Mut.  F.  Ins.  Co.  v.  Hull,  77  Md. 
498,  27  Atl.  169.  And  it  is  immaterial  that 
such  assessment  may  have  realized  more  than 
enough  to  pay  such  losses,  if  the  company  at 
all  times  denied  its  liability.  Farmers'  Mut. 
F.  Ins.  Co.  V.  Hull,  77  Md.  49i8,  27  Atl.  169. 

9.  Ward  v.  Lebanon  Mut.  Ins.  Co.,  10 
Wkly.  Notes  Cas.   (Pa.)   518. 

If  a  part  of  the  premium  has  been  earned, 
it  has  been  held  that  the  collection  of  all  "the 
premium  is  not  a  waiver.  But  such  a  de- 
cision is  questionable.  German  Ins.  Co.  v. 
Emporia  Mut.  Loan,  etc.,  Assoc,  9  Kan.  App. 
803,  59  Pae.  1092. 

If  by  the  terms  of  the  policy  the  whole 
premium  be  regarded  as  earned  prior  to  the 
time  of  the  breach,  the  acceptance  of  interest 
on  the  amount  unpaid  is  not  a  waiver.  Smith 
V.  Continental  Ins.  Co.,  6  Dak.  433,  43  N.  W. 
810. 

10.  Thus  there  was  held  to  be  no  waiver 
when  the  assessment  was  made  under  the 
erroneous  belief  that  it  was  made  on  another 
policy  issued  to  the  same  party  on  different 
property    (Southern  Mut.  Ins.  Co.  v.  Yates, 

28  Gratt.  (Va.)  585),  or  where  a  subordinate 
clerk  inadvertently  sent  a  printed  notice  that 
an  assessment  was  due  (Ryan  v.  Rockford 
Ins.  Co.,  85  Wis.  573,  55  N.  W.  1025),  or 
wliere  an  agent  forgetting  his  instructions 
made  a  demand,  but  did  not  collect  the  money 
(Elliott  n.  Lycoming  County  Mut.  Ins.  Co.,  66 
Pa.  St.  22,  5  Am.  Rep.  323). 

Mistake  see  infra,  XIV,  ]?. 

If  the  premium  is  not  at  once  returned 
upon  discovery  of  the  mistake  there  is  a 
waiver.     Law  v.  Hand-in-hand  Mut.  Ins.  Co., 

29  U.  C.  C.  P.  1. 

[XIV.  D.  2,  f.  (i),  (a),  (2)] 


11.  Carroll  v.  Charter  Oak  Ins.  Co.,  10 
Abb.  Pr.  N.  S.  (N.  Yg  166;  Hibernia  Ins. 
Co.  V.  Malevinsky,  6  Tex.  Civ.  App.  81  24 
S.  W.  804. 

Indorsement  on  policy  see  supra,,  XIV,  C. 

13.  Schimp  v.  Cedar  Rapids  Ins.  Co.,  124 
111.  354,  16  N.  E.  229;  Dowd  v.  American  F. 
Ins.  Co.,  1  N.  Y.  Suppl.  31. 

13.  Lobee  v.  Standard  Live  Stock  Ins.  Co., 
12  Misc.  (N.  Y.)  499,  33  N.  Y.  Suppl.  657; 
Perry  v.  Farmers'  Mut.  L.  Ins.  Assoc,  132 
N.  C.  283,  43  S.  E.  837 ;  Milkman  v.  United 
Mut.  Ins.  Co.,  20  R.  I.  10,  36  Atl.  1121. 

14.  German  Ins.  Co.  v.  Shader,  (Nebr. 
1£03)   93  N.  W.  972. 

15.  Iowa. —  Barrett  v.  Des  Moines  Mut. 
Hail,  etc.,  Ins.  Assoc,  120  Iowa  184,  94  N.  W. 
473. 

Minnesota. — Schreiber  v.  German-American 
Hail  Ins.  Co.,  43  Minn.  367,  45  N.  W.  708. 

Mississippi. —  Mississippi  F.  Assoc  v.  Dob- 
bins, 81  Miss.  630,  33  So.  506. 

Isehrasha. —  German  Ins.  Co.  v.  Shader, 
(1903)   93  N.  W.  972. 

'NeKi  Jersey. —  New  Jersey  Rubber  Co.  v. 
Commercial  Union  Assur.  Co.,  64  N.  J.  L. 
580.  46  Atl.  777  [affirming  64  N.  J.  L.  51, 
44  Atl.  848] . 

North  Carolina. —  Perry  v.  Farmers'  Mut. 
F.  Ins.  Assoc,  132  N.  C.  283,  43  S.  E. 
837 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1045. 

But  see  Robinson  v.  J5tna  F.  Ins.  Co.,  135 
Ala.  650,  34  So.  18.  Such  retention  was 
regarded  in  Alabama  State  Mut.  Assur.  Co. 
I'  Long  Clothing,  etc.,  Co.,  123  Ala.  667,  26 
So.  655,  only  as  evidence  of  and  not  as  a 
matter  of  law  of  itself  a  waiver. 

Return  to  the  agent  who  accepted  the 
premium  is  insufficient.  The  money  must  be 
repaid  to  the  insured.  German  Ins.  Co.  v. 
Shader,  (Nebr.  1903)   93  N.  AV.  972. 

Tender  back  of  a  premium  after  trial  has 
begun  is  too  late.  Mechanics'  etc ,  Ins.  Co.  v. 
Smith,  79  Miss.  142,  30  So.  362. 
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that  a  failure  to  return  the  •unearned  premium  after  loss  and  subsequent  discovery 
of  a  breach  of  condition  is  not  a  waiver  of  the  insurer's  defense." 

(ii)  Waiver  of  Delinquency— {a)  Prior  to  Loss.  In  the  absence  of  a 
waiver,"  the  prepayment  of  the  premium  is  a  condition  precedent  to  the  attaching 
of  the  risk,  tlie  policy  taking  its  life  only  from  the  time  the  premium  is  paid.*^ 
If,  however,  the  risk  has  once  attached^'  and  the  insurer  before  loss  accepts 
overdue  premiums,  it  thereby  waives  the  right  to  enforce  a  forfeiture  by  reason 
of  the  delinquency.  The  insured's  rights  are  thereby  completely  restored.^  So 
too  a  forfeiture  is  to  be  regarded  as  waived  when  the  agent  of  the  insurer 


The  insurer  must  at  its  peril  determine  the 
amount  to  be  returned,  and  cannot  protect  it- 
self by  asserting  that  it  does  not  intend  to  as- 
sume any  liability  by  reason  of  the  retention 
of  any  sum.  Commercial  Assur.  Co.  v.  New- 
Jersey  Rubber  Co.,  61  N.  J.  Eq.  446,  49Atl.  155. 

When,  by  the  terms  of  the  contract,  pre- 
miums are  to  be  repaid  only  when  the  policy 
is  canceled,  a  retention  of  the  premium  when 
the  insured  has  not  returned  the  policy  for 
cancellation  was  held  not  to  be  a  waiver. 
Norris  c.  Hartford  F.  Ins.  Co.,  55  S.  C.  450, 
33  S.  E.  566,  74  Am.  St.  Rep.  765. 

When  the  insurer  has  insisted  that  the 
policy  is  automatically  renewed  and  demands 
the  payment  of  a  premium  for  the  year,  it 
cannot  afterward  retain  any  of  such  premium 
on  discovery  of  a  breach  of  condition  if  it 
then  asserts  that  there  was  no  renewal. 
Tucker  v.  Dairy  Mut.  Ins.  Co.,  116  Iowa  37, 
89  N".  W.  37. 

16.  Sitler  v.  Spring  Garden  Mut.  F.  Ins. 
Co.,  18  Pa.  Super.  Ct.  148;  Georgia  Home  Ins. 
Co.  V.  Rosenfield,  95  Fed.  358,  37  C.  C.  A.  96. 

17.  The  delivery  of  the  policy  amounts  to 
such  a  waiver.  See  supra,  V,  A,  1,  c;  VI,  E, 
1,  b,  (m). 

18.  German  Ins.  Co.  v.  Shader,  (Nebr. 
1903)  93  N.  W.  972;  Kollitz  v.  Equitable 
Mut.  F.  Ins.  Co.,  92  Minn.  234,  99  N.  W.  892. 
See  supra,  V,  A,  1. 

19.  If  the  risk  has,  however,  once  at- 
tached, the  provisions  of  a.  policy,  based  on 
premium  notes  or  instalment  premiums,  as 
to  the  result  of  a  failure  promptly  to  pay 
premiums,  are  generally  construed  only  to 
suspend  the  operation  of  the  policy  during 
the  period  of  delinquency,  or  to  give  the 
insurer  the  right  to  declare  a  forfeiture.  See 
supra,  XIII,  A,  3. 

A  mere  failure  to  collect  a  premium  for 
however  long  a  time,  provided  no  other  act 
is  done  or  assessment  levied,  cannot  consti- 
tute a  waiver.  Hill  v.  Farmers'  Mut.  F.  Ins. 
Co.,  129  Mich.  141,  88  N.  W.  392. 

30.  Connecticut. —  Bouton  ■;;.  American 
Mut.  L.  Ins.  Co.,  25  Conn.  542. 

Dakota. —  Smith  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  3  Dak.  80,  13  N.  W.  355. 

District  of  Columbia. —  Jacobs  v.  U.  S.  Na- 
tional L.  Ins.  Co.,  1  MacArthur  632. 

Massachusetts. —  White  v.  McPeck,  185 
Mass.  451,  70  N.  E.  463. 

Missouri. —  Sims  v.  State  Ins.  Co.,  47  Mo. 
54,  4  Am.  Rep.  311. 

Nebraska. —  Phenix  Ins.  Co.  v.  Dungan,  37 
Nebr.  468,  55  N.  W.  1069;  Phoenix  Ins.  Co.  v. 
Lansing,  15  Nebr.  494,  20  N.  W.  22. 


New  York. — Spitz  v.  Mutual  Ben.  L.  Assoc, 
5  Misc.  245,  25  N.  Y.  Suppl.  469. 

Pennsylvania. —  Lycoming  County  Mut. 
Ins.  Co.  V.  Schollenberger,  44  Pa.  St.  259. 
But  see  Insurance  Co.  v.  Insurance  Co.,  37 
Leg.  Int.  4. 

Vermont. —  Tripp  v.  Vermont  L.  Ins.  Co., 
55  Vt.  100. 

West  Virginia. —  Mason  v.  Citizens'  F., 
etc.,  Ins.  Co.,  10  W.  Va.  572. 

Canada. —  McGugan  v.  Manufacturers,  etc., 
Mut.  F.  Ins.  Co.,  29  U.  C.  C.  P.  494;  Lyons 
V.  Globe  Mut.  Ins.  Co.,  27  U.  C.  C.  P.  567, 

28  U.  C.  C.  P.  62;  Smith  v.  Clinton  Mut. 
Ins.  Co.,  27  U.  C.  C.  P.  441;  Thuot  v.  La 
Compagnie  D'Assurance,  etc.,  10  Quebec  Q.  B. 
104. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1041 
et  seq. 

And  compare  Bloom  v.  State  Ins.  Co.,  94 
Iowa  359,  62  N.  W.  810. 

Acceptance  of  a  part  payment  of  the  over- 
due premium  will  not  raise  the  inference  of 
a  waiver.  Curtin  !'.  Phenix  Ins.  Co.,  78  Cal. 
619,  21  Pae.  370;  Garlick  v.  Mississippi  Val- 
ley Ins.  Co.,  44  Iowa  553 ;  Nash  v.  Union  Mut. 
Ins.  Co.,  43  Me.  343,  69  Am.  Dec.  65. 

An  agreement  to  extend  time  after  default 
operates  as  a  waiver.  IMoore  i'.  Continental 
Ins.  Co.,  107  Ky.  273,  53  S.  W.  652,  21  Ky. 
L.  Rep.  977. 

An  offer  to  reinstate  upon  payment  of  the 
delinquent  premium  is  not  a  waiver  unless  the 
payment  is  made  before  loss.  Sullivan  v. 
Connecticut  Indemnity  Assoc,    101   Ga.   809, 

29  S.  E.  41;  Garlick  v.  Mississippi  Valley 
Ins.  Co.,  44  Iowa  553;  Ware  v.  Millville  Mut. 
M.  &  F.  Ins.  Co.,  45  N.  J.  L.  177. 

Demand  of  payment  recognizing  the  policy 
as  still  existent,  by  asserting  that  it  "  is  now 
liable  to  immediate  suspension  unless  he  gives 
prompt  attention  to  the  notice  "  that  an  as- 
sessment is  due,  or  the  like  (Walls  v.  Home 
Ins.  Co.,  114  Ky.  611,  71  S.  W.  650,  24  Ky. 
L.  Rep.  1452,  102  Am.  St.  Rep.  298 ;  Olmstead 
V.  Farmers'  Mut.  F.  Ins.  Co.,  50  Mich.  200, 
15  N.  W.  82.  But  compare  Cohen  v.  Con- 
tinental F.  Ins.  Co.,  67  Tex.  325,  3  S.  W. 
296,  60  Am.  Rep.  24),  or  the  levying  of 
further  assessments  thereon  (Farmers'  Mut. 
Relief  Assoc,  v.  Koontz,  4  Ind.  App.  538,  30 
N.  E.  145 ;  Farmers'  Union  Ins.  Co.  v.  Wilder, 
35  Nebr.  572,  53  N.  W.  587.  Contra,  Craw- 
ford County  Mut.  Ins.  Co.  v.  Cochran,  88  Pa. 
St.  230),  or  an  attempt  to  enforce  pay- 
ment (Robinson  v.  Pacific  Ins.  Co.,  18  Hun 
(N.  y.)  395),  has  been  held  to  constitute  a 
waiver. 

[XIV.  D,  2,  f .  (II).  (a)] 
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agrees  that  he  will  give  the  insured  notice  of  the  falling  due  of  any  premium 

(b)  After  Loss  —  (1)  In  General.  The  same  rule  has  been  asserted  where 
a  payment  is  made  after  a  loss  has  occnrred,  even  though  the  insurer  is  not  cog- 
nizant thereof ;  '^  but  it  is  believed  that  the  better  rule  is  that  a  waiver  and 
reinstatement  are  not  had  by  a  payment  accepted  after  loss  without  knowledge 
of  the  same.^  A  payment,  however,  after  loss  and  after  the  insurer  has  knowl- 
edge thereof  will  operate  to  estop  the  insurer  from  asserting  a  delinquency  and 
permits  a  recovery  on  the  policy .^^  A  tender  of  payment  after  loss  is  of  course 
insufficient  if  the  risk  has  never  attached.^ 

(2)  Partial  Loss.  If  overdue  premiums  are  accepted  after  a  partial  loss, 
there  is  not  necessarily  a  waiver  as  to  the  past  loss  occurring  during  delinquency, 
for  the  policy  as  to  the  part  not  destroyed  is  merely  suspended  and  the  insurer 
may  by  accepting  payment  waive  delinquency  only  as  to  such  part  of  the  risk.^ 

(c)  Stipulations  in,  Policy.  It  appears  that  when  the  policy  contains  a 
stipulation  that  it  shall  stand  suspended  during  delinquency,  but  that  the  holder 
shall  be  liable  for  such  delinquent  assessment,  or  that  the  entire  premium  note 
shall  be  deemed  earned  upon  default,  the  insurer  does  not  waive  the  delinquency 
as  a  defense  to  any  loss  occurring  during  such  periods,  by  demanding  or  accept- 
ing premiums.^  The  rule  is  the  same  when  the  premium  is  by  the  policy  abso- 
lutely payable  whether  the  latter  be  forfeited  or  not.^^     The  parties  may  validly 


Whether  the  payment  was  voluntary  or 
enforced  the  waiver  operates  equally.  Phenix 
Ins.  Co.  V.  Tomlinson,  125  Ind.  84,  25  N.  E. 
126,  21  Am.  St.  Kep.  203,  9  L.  R.  A.  317; 
American  Ins.  Co.  v.  Klink,  65  Mo.  78. 

If  the  policy  provides  for  a  suspension  on 
failure  to  pay  within  a  certain  time,  and, 
with  a  notice  of  assessment,  a  copy  of  a 
provision  of  the  charter  of  the  company,  pro- 
viding for-  a,  forfeiture  upon  a  delinquency 
for  a  longer  period,  is  inclosed,  the  delin- 
quency provision  of  the  policy  is  waived. 
MacKinnon  v.  Chicago  Mut.  F.  Ins.  Co.,  83 
Wis.  12,  ."iS  N.  W.  19. 

21.  Johns  V.  Insurance  Co.,  2  Wkly.  Notes 
Cas.  (Pa.)  243;  Alexander  v.  Continental  Ins. 
Co.,  67  Wis.  422,  30  N.  W.  727,  58  Am.  Pep. 
869.  Gonira,  Phoenix  Ins.  Co.  v.  Carlock,  32 
111.  App.  255. 

32.  Western  Horse,  etc.,  Ins.  Co.  v.  Schei- 
dle,  18  Nebr.  495,  25  N.  W.  620. 

23.  loiDa. —  Harle  v.  Council  Bluffs  Ins. 
Co.,  71  Iowa  401,  32  N.  W.  396. 

Kentucky. —  Potter  v.  Continental  Ins.  Co., 
107  Ky.  326,  53  S.  W.  669,  21  Ky.  L.  Rep. 
1014. 

Michigan. — ^Sill  v.  Farmers'  Mut.  F.  Ins. 
Co.,  129  Mich.  141,  88  N.  W.  392. 

Minnesota. —  McMartin  v.  Continental  Ins. 
Co.,  41  Minn.  198,  42  N.  W.  934. 

United  States. — ■  Cardwell  v.  Republic  F. 
Ins.  Co.,  5  Fed.  Cas.  No.  2,396. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1041 
et  seq. 

While  imminent  peril  of  loss  is  impending, 
of  which  the  insurer  is  not  cognizant,  accept- 
ance of  payment  does  not  constitute  a  waiver. 
Cardwell  v.  Republic  F.  Ins.  Co.,  5  Fed.  Cas. 
No.  2,396. 

34.  Illinois. —  Hartford  F.  Ins.  Co.  v.  Orr, 
56  111.  App.  629. 

Indiana. —  Marshall  Farmers'  Home  Ins. 
Co.  V.  Liggett,   16  Ind.  App.  598,  45  N.  E. 

[XIV.  D,  2,  f,  (II).  (a)] 


1062;  Continental  Ins.  Co.  v.  Chew,  11  Ind. 
App.  330,  38  N.  E.  417,  54  Am.  St.  Rep.  506. 

Michigan. —  Farmer's  Mut.  F.  Ins.  Co.  v. 
Bowen,  40  Mich.  147. 

Nebraska. —  Western  Home  Ins.  Co.  v. 
Richardson,  40  Nebr.  1,  58  N.  W.  597. 

New  York. — ■  Lobee  r.  Standard  Live  Stock 
Ins.  Co.,  12  Misc.  499,  33  N.  Y.  Suppl.  657. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1041 
et  seq. 

25.  Southern  Mut.  Ins.  Co.  v.  Taylor,  33 
Graft.  (Va.)  743.  See  Geraldi  v.  Provincial 
Ins.  Co.,  29  U.  C.  C.  P.  321. 

26.  Beeman  ■;;.  Farmers'  Pioneer  Mut.  Ins. 
Assoc,  104  Iowa  83,  73  N.  W.  597,  65  Am.  St. 
Rep.  424;  Phelps  County  Farmers'  Mut.  Ins. 
Co.  V.  Johnston,  66  Nebr.  590,  92  N.  W.  576; 
Farmers'  Mut.  Ins.  Co.  v.  Kinney,  64  Nebr. 
808,  90  N.  W.  926 ;  Johnston  v.  Phelps  County 
Farmers'  Mut.  Ins.  Co.,  63  Nebr.  21,  88  N.  W. 
142. 

27.  Alabama. —  Robinson  v.  Mtna,  F.  Ins. 
Co.,  135  Ala.  650,  34  So.  18. 

Colorado. —  New  Zealand  Ins.  Co.  v.  Maaz, 
13  Colo.  App.  493,  59  Pac.  213. 

Iowa. —  Beeman  v.  Farmers'  Pioneer  Mut. 
Ins.  Assoc,  104  Iowa  83,  73  N.  W.  597,  65 
Am.  St.  Rep.  424. 

Missouri.' —  Palmer  v.  Continental  Ins.  Co., 

31  Mo.  App.  467. 

Texas. —  Cohen  v.  Continental  P.  Ins.  Co., 
67  Tex.  325,  3  S.  W.  296,  60  Am.  Rep.  24; 
Texas  F.  Ins.  Co.  v.  Camp  County  K.  of  T.  L., 

32  Tex.  Civ.  App.  328,  74  S.  W.  809. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1041 
et  seq. 

Commencement  of  suit  is  not  a  waiver  if 
the  policy  provides  that  suit  may  be  brought 
on  any  premium  note  if  unpaid  by  a  certain 
time.  Shakey  V.  Hawkeye  Ins.  Co.,  44  Iowa 
540. 

38.  JoliflTe  v.  Madison  Mut.  Ins.  Co.,  39 
Wis.  Ill,  20  Am.  Rep.  35. 
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stipulate  in  advance  tliat  wlien  a  delinquency  occurs  the  insured's  rights  will 
finally  terminate  and  that  the  collection  of  a  premium  thereafter  will  not  be 
regarded  as  a  waiver.^' 

(d)  Custom  and  Course  of  Dealing.  By  failure  to  assert  forfeitures  because 
of  delinquency  in  meeting  assessments,  the  insurer  may  establish  a  course  of 
dealing  which  if  known  to  the  insured  may  estop  it  from  asserting  a  forfeiture 
of  the  policy  because  of  a  delay  in  payment,  even  though  the  policy  provides 
that  a  forfeiture  shall  take  place.^"  Or  it  may  estop  itself  by  its  habits  of  busi- 
ness from  declaring  a  forfeiture  without  having  made  a  demand  of  payment.^' 

(in)  Rene^yal  Premium.  Likewise  the  receipt  of  a  renewal  premium  with 
knowledge  of  a  past  breach  of  condition,  of  a  misrepresentation  in  the  prior 
policy,  or  of  any  right  to  forfeit  a  prior  policy  is  a  waiver  of  all  such  defenses.** 

g.  Requiring  Ppoof  and  Participating  in  Adjustment  —  (i)  Requiring  and 
AocMFTiNG  Proofs  of  Loss.  Where  there  has  been  a  breach  of  a  condition  in  a 
policy  and  the  insurer,  with  full  knowledge  of  the  facts,  and  without  denying  its 
liability  on  that  ground,  apparently  recognizes  the  validity  of  the  policy,  and 
requires  the  insured  to  furnish,  and  he  does  furnish  at  some  troiible  and  expense, 
proofs  of  a  loss  under  the  policy,  the  insurer  is  estopped  to  set  up  such  a  breach 
as  a  defense  in  an  action  thereon.''  If  the  insuirer  denies  all  liability  upon  the 
policy  by  reason  of  the  breach  of  condition  and  merely  advises  that  the  insured 


29.  Shultz  V.  Hawkeye  Ins.  Co.,  42  Iowa 
239. 

But  even  this  stipulation  it  seems  may  be 
waived.  Proebstel  v.  State  Ins.  Co.,  14  Wash. 
669,  45  Pac.  308. 

30.  Georgia. —  Alabama  Gold  L.  Ins.  Co.  v. 
Garmany,  74  Ga.  51. 

Louisicma. —  La  Societe  de  Bienfaisance, 
etc.  V.  Morris,  24  La.  Ann.  347. 

New  Hampshire. —  Estes  v.  Home  Manu- 
facturers', etc.,  Mut.  Ins.  Co.,  67  N.  H.  462, 
33  Atl.  515. 

New  York. —  In  Eedfield  v.  Paterson  F.  Ins. 
Co.,  6  Abb.  N.  Cas.  456,  the  court  seems  to 
have  regarded  the  contrary  to  be  the  rule 
when  the  prior  course  of  dealing  had  been 
only  with  other  persons  and  not  with  plain- 
tiff. 

North  Carolina. —  McCraw  v.  Old  North 
State  Ins.  Co.,  78  N.  C.  149. 

Ohio. —  Manchester  F.  Ins.  Co.  v.  Plato,  23 
Ohio  Cir.  Ct.  35. 

Virginia. —  Farmers'  Benev.  F.  Ins.  Assoc. 
V.  Kinsey,  101  Va.  236,  43  S.  E.  338. 

Canada. —  Doherty  v.  Millers,  etc.,  Ins.  Co., 
4  Ont.  L.  Rep.  303. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1057. 

Compare,  partly  contra,  Burger  v.  Farmers' 
Mut.  Ins.  Co.,  71  Pa.  St.  422. 

Custom  and  usage  generally  see  Customs 
AND  Usages,  12  Cyc.  1066. 

A  single  prior  instance  is  not  sufficient  to 
establish  such  a  custom  as  a  matter  of  law. 
The  question  is  one  for  the  jury.  Morrow  v. 
Des  Moines  Ins.  Co.,  84  Iowa  256,  51  N.  W. 
3 ;  Hubbell  v.  Pacific  Mut.  Ins.  Co.,  100  N.  Y. 
41,  2  N.  E.  470. 

When  the  policy  stipulates  that  no  con- 
dition shall  be  waived  except  in  writing, 
signed  by  an  officer  of  the  company,  it  has 
been  held  that  a  custom  not  to  be  prompt  in 
demanding  payment  of  premiums  cannot  be 
shown.  Barnes  v.  Continental  Ins.  Co.,  30 
Mo.  App.  539.     But  the  eflfeot  of  a  stipula- 
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tion  is  differently  regarded  in  many  courts. 
See  supra,  XIV,  C,  1. 

31.  North  Alabama  Home  Protection  v. 
Avery,  85  Ala.  348,  5  So.  143,  7  Am.  St.  Rep. 
54. 

32.  Georgia. —  Merchants',  etc.,  Ins.  Co.  v. 
Vining,  68  Ga.  197. 

Maine. —  Witherell  v.  Maine  Ins.  Co.,  49 
Me.  200. 

New  York. — Ludwig  v.  Jersey  City  Ins.  Co., 
48  N.  Y.  37a,  8  Am.  Rep.  556;  Carroll  v. 
Charter  Oak  Ins.  Co.,  1  Abb.  Dec.  316,  10 
Abb.  Pr.  N.  S.  166;  Broadhead  v.  Lycoming 
F.  Ins.  Co.,  23  Hun  397;  Robinson  v.  Pacific 
F.  Ins.  Co.,  18  Hun  395;  Pechner  v.  Phoenix 
Ins.  Co.,  6  Lans.  411 ;  Carroll  v.  Charter  Oak 
Ins.  Co.,  38  Barb.  402;  Liddle  v.  Market  F. 
Ins.  Co.,  4  Bosw.  179. 

Ohio. — Merchants'  Ins.  Co.  v.  Frick,  5  Ohio 
Dec.   (Reprint)   47,  2  Am.  L.  Rec.  336. 

Pennsylvania. — People's  Ins.  Co.  v.  Spen- 
cer, 53  Pa.  St.  353,  91  Am.  Dec.  217;  Leba- 
non Mut.  Ins.  Co.  V.  Leathers,  20  Wkly. 
Notes  Cas.   107. 

Texas. — Philadelphia  Fire  Assoc,  v.  Lan- 
ing,   (Civ.  App.  1895)   31  S.  W.  681. 

Wisconsin. — Mechler  v.  Phcenix  Ins.  Co., 
38  Wis.  665. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1057. 
See  also  supra,  XW,  D,  2,  f,  (i),  (n). 

But  if  the  insurer  has  no  knowledge  of  such 
defenses  and  issues  ,a  renewal,  it  is  to  be 
taken  as  made  and  issued  upon  the  same 
representations  as  the  prior  policy,  and  a 
misrepresentation  therein  will  avoid  the  re- 
newal policy.  Agricultural  Sav.,  etc.,  Co.  v. 
Liverpool,  etc.,  Ins.  Co.,  32  Ont.  369. 

The  receipt  of  money  for  a  renewal  even 
though  it  be  a  smaller  sum  than  the  regular 
premium  is  a.  waiver  of  the  right  to  declare 
a  forfeiture.  Lebanon  Mut.  Ins.  Co.  v.  Losch, 
109  Pa.  St.  100. 

33.  Arkansas. — Planters'  Mut.  Ins.  Co.  v. 
Loyd,  67  Ark.  584,  5B  S.  W.  44,  77  Am.  St. 

[XIV.  D,  2.  g.  (l)] 
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should  furnish  proofs  of  loss  if  he  desires  his  claim  considered,  there  is  no 
waiver.^  It  has  also  been  held  that  when  the  proofs  of  loss  themselves  stipulate 
that  the  furnishing  of  the  blank  or  the  making  up  of  proofs  shall  not  result  in  a 
waiver,  the  insurer  is  not  estopped  to  assert  any  breach  of  condition.^  Some 
cases  assert  that  there  cannot  be  any  estoppel  unless  there  be  present  all  the  ele- 


Rep.  136 ;  German  Ins.  Co.  v.  Gibaon,  53  Ark. 
494,  14  S.  W.  672. 

California. — Silverberg  v.  Phenix  Ins.  Co., 
67  Cal.  36,  7  Pac.  38. 

Illinois. — German  P.   Ins.   Co.  v.  Grunert, 

112  111.  68,  1  N.  E.  113;  Eockford  Ins.  Co.  v. 
Travelatead,  29  111.  Ann.  654. 

Indiana. — ^Replogle  v.  American  Ins.  Co., 
132  Ind.  360,  31  N.  E.  947;  Home  Ins.  Co.  v. 
Marple,  1  Ind.  App.  411,  27  N.  E.  633, 

Iowa. —  Corson  v.  Anchor  Mut.  F.  Ins.  Co., 

113  Iowa  641,  85  N.  W.  806;  Brown  v.  State 
Ins.  Co.,  74  Iowa  428,  38  N.  W.  135,  7  Am.  St. 
Eep.  495;  Siltz  v.  Hawkeye  Ins.  Co.,  71  Iowa 
710,  29  N.  W.  605. 

Maine. — Hanscom  v.  Home  Ins.  Co.j  90 
Me.  333,  38  Atl.  324. 

Michigan. — Pennsylvania  F.  Ins.  Co.  v. 
Kittle,  39  Mich.  51. 

Missouri. — Dolan  v.  Missouri  Town  Mut. 
F.  Ins.  Co.,  88  Mo.  App.  666. 

Nebraska. — Fidelity  Mut.  F.  Ins.  Co.  v. 
Murphy,  (1903)  95  N.  W.  702;  Home  F.  Ins. 
Co.  V.  Phelps,  51  Nebr.  623,  71  N.  W.  303; 
German  Ins.  Co.  v.  Stiner,  2  Nebr.  (UnoflF. ) 
308,  96  N.  W.  122. 

New  York. — ^Kiernan  v.  Dutchess  County 
Mut.  Ins.  Co.,  150  N.  Y.  190,  44  N.  E.  698; 
Koby  V.  American  Cent.  Ins.  Co.,  120  N.  Y. 
510,  24  N.  E.  808;  Sullivan  v.  Prudential  Ins. 
Co.,  63  N.  Y.  App.  Div.  280,  71  N.  Y,  Suppl. 
525;  Lobee  v.  Standard  Live  Stock  Ins.  Co., 
12  Misc.  499,  33  N.  Y.  Suppl.  657;  Harring- 
ton V.  Franklin  F.  Ins.  Co.,  21  N.  Y.  Suppl. 
31  [affirmed  in  142  N.  Y.  640,  37  N.  E.  567]. 

North  Carolina. —  Grubbs  v.  North  Caro- 
lina Home  Ins.  Co.,  108  N.  C.  472,  13  S.  E. 
236,  23  Am.  St.  Eep.  62. 

PennsylvamAa. —  Niagara  F.  Ins.  Co.  v.  Mil- 
ler, 120  Pa.  St.  504,  14  Atl.  385,  6  Am.  St. 
Eep.  726. 

Texas. —  German-American  Ins.  Co.  v. 
Evants,  25  Tex.  Civ.  App.  300,  61  S.  W.  536 
[affirmed  in  94  Tex.  490,  62  S.  W.  417]. 

Virginia. — Georgia  Home  Ins.  Co.  v.  Goode, 
95  Va.  751,  30  S.  E.  366. 

Wisconsin. —  Dick   v.    Equitable    F.    &   M. 

Ins.  Co.,  92  Wis.  46,  65  N.  W.  742;  Jerdee 

V.  Cottage  Grove  F.  Ins.  Co.,  75  Wis.  345,  44 

N.   W.   636;    Eeiner  v.  Dwelling- House  Ins. 

,Co.,  74  Wis.  89,  42  N.  W.  208;   Cannon  v. 

^Home  Ins.  Co.,  53  Wis.  585,   11  N.  W.   11; 

"IKnox  V.  Lycoming  F.  Ins.  Co.,  50  Wis.  671, 

"7  N.  W.  776;   Webster  v.  Phoenix  Ins.  Co., 

36  Wis.  67,  17  Am.  Rep.  479. 

Canada. —  Canada  Landed  Credit  Co.  ». 
Canada  Agricultural  Ins.  Co.,  17  Grant  Ch. 
(U.  C.)  418;  Shannon  v.  Hastings  Mut.  F. 
Ins.  Co.,  25  U.  C.  C.  P.  470;  Campbell  v. 
National  L.  Ins.  Co.,  24  U.  C.  C.  P.  133; 
Davis  V.  Scottish  Provincial  Ins.  Co.,  16 
U.  C.  C.  P.  176;  Shannon  v.  Gore  Dist.  Mut. 
F.  Ins.  Co.,  37  U.  C.  Q.  B.  380;   Jacobs  V. 

[XIV.  D.  2,  g.  (I)] 


Equitable  Ins.  Co.,  17  U.  C.  Q.  B.  35.  Contra, 
Abrahams  v.  Agricultural  Mut.  Assur.  Assoc, 
40  U.  C.  Q.  B.  175,  semble. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1071 
et  seq. ;  and  infra,  XVII,  D. 

The  statement  of  the  rule  is  even  broader 
in  Smith  v.  St.  Paul  F.  &  M.  Ins.  Co.,  3 
Dak.  80,  13  N.  W.  355,  that  is,  that  the  in- 
surer is  estopped  if  he  "  permits "  the  in- 
sured to  make  out  proofs  of  loss  without 
asserting  a  forfeiture  which  he  is  aware  he 
has  a  right  to  assert.  Contra,  American  Ina. 
Co.  V.  Walston,  111  111.  App.  133. 

There  are  authorities,  however,  that  when 
the  policy  itself  provides  that  the  loss  shall 
not  be  payable  until  proofs  of  loss  are  ren- 
dered, there  is  no  waiver  by  the  insurer  in 
requiring  or  accepting  such  proofs.  Phoenix 
Ins.  Co.  V.  Plemming,  65  Ark.  54,  44  S.  W. 
464,  67  Am.  St.  Eep.  900,  39  L.  E.  A.  789; 
Fitchpatrick  v.  Hawkeye  Ins.  Co.,  53  Iowa 
335,  5  N.  W.  151. 

A  waiver  of  the  requirement  that  books 
should  be  kept  in  a  fireproof  safe,  resulting 
from  demand  of  proofs  of  loss,  operates  to 
excuse  the  production  of  such  books  in  an 
action  on  the  policy.  Corson  v.  Anchor  Mut. 
F.  Ins.  Co.,  113  Iowa  641,  85  N.  W.  806. 

Arbitration. —  Insistence  upon  arbitration 
under  a  stipulation  which  applies  to  the 
measure  of  damagea  alone  ia  a  waiver  of  a 
defenae  to  the  whole  policy.  Home  F.  Ins. 
Co.  V.  Kennedy,  47  Nebr.  138,  66  N.  W.  278, 
53  Am.  St.  Eep.  521.  But  aee  Briggs  v. 
Fireman's  Fund  Ina.  Co.,  65  Mich.  52,  31 
N.  W.  616.  An  agreement  to  arbitrate  the 
amount  of  the  loas  is  a  waiver  of  a  prior 
breach  of  condition.  McGonigle  v.  Agricul- 
tural Ins.  Co.,  167  Pa.  St.  364,  31  Atl.  626; 
Doull  V.  Western  Aasur.  Co.,  18  Nova  Scotia 
478,  6  Can.  L.  T.  539.  And  a  completed 
arbitration  is  »  final  waiver.  City  of  Lon- 
don F.  Ins.  Co.  V.  Smith,  15  Can.  Sup.  Ct. 
69. 

34.  Donogh  v.  Farmers'  F.  Ins.  Co.,  104 
Mich.  503,  62  N.  W.  721 ;  Betcher  v.  Capital 
F.  Ins.  Co.,  78  Minn.  240,  80  N.  W.  971; 
Matthie  v.  Globe  F.  Ins.  Co.,  174  N.  Y.  489,  67 
N.  E.  57  [affirming  68  N.  Y.  App.  Div.  239, 
74  N.  Y.  Suppl.  177];  Frankfurter  v.  Home 
Ins.  Co.,  10  Misc.  (N.  Y.)  157,  31  N.  Y. 
Suppl.  3.  And  compare  Fair  v.  Niagara  Dist. 
Mut.  F.  Ina.  Co.,  26  U.  C.  C.  P.  398. 

35.  Curlee  v.  Texas  Home  F.  Ina.  Co.,  30 
Tex.  Civ.  App.  471,  73  S.  W.  831,  986;  City 
Drug  Store  v.  Scottish  Union,  etc.,  Ins.  Co., 
(Tex.  Civ.  App.  1898)  44  S.  W.  21. 

The  furnishing  of  blanks  for  proofs  of  los8 
in  the  absence  of  knowledge  of  a  breach  of 
condition  is  not  a  waiver  of  the  right  to  de- 
clare a  forfeiture.  Alston  v.  Northweatem 
Live  Stock  Ina.  Co.,  7  Kan.  App.  179,  53 
Pac.  784. 
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ments  of  an  equitable  estoppel ;  ^  but  there  are  many  of  the  cases  in  which  the 
insured  could  not  have  sustained  any  true  detriment,  but  in  which  by  demanding 
and  accepting  proofs  of  loss  the  insurer  was  held  to  waive  its  defenses.''  The 
assertion  of  objections  to  proofs  of  loss  on  grounds  of  form  waives  other  defenses 
as  to  the  conditions  of  the  policy,^  unless  those  grounds  are  reserved  by  denying 
any  liability  thereon.^' 

(ii)  Participation  in  Adjustment —  (a)  In  General.  A  participation  in 
an  adjustment  of  the  loss  amounting  to  a  final  understanding  and  an  agreement  to 
pay  a  sum  thereunder  to  the  insured  amounts  to  a  waiver  of  all  breaches  of  con- 
dition of  which  the  insurer  was  then  cognizant.^  As  to  whether  a  mere  partici- 
pation in  adjustment  will  amount  to  a  waiver,  there  is  a  conflict ;  some  authori- 
ties assert  that  the  slightest  participation  in  an  attempt  to  adjust  the  loss  will 


36.  Under  this  theory  therefore  reliance 
by  the  insured  to  his  detriment  (McCormick 
V.  Orient  Ins.  Co.,  86  Cal.  260,  24  Pac.  1003; 
McCormick  v.  Union  Ins.  Co.,  (Cal.  1890)  24 
Pac.  1005;  Wheaton  v.  North  British,  etc., 
Ins.  Co.,  76  Cal.  415,  18  Pac.  758,  9  Am.  St. 
Rep.  216;  Phoenix  Ins.  Co.  v.  Stevenson,  78 
Ky.  150;  Gibson  Electric  Co.  v.  Liverpool, 
etc.,  Ins.  Co.,  159  N.  Y.  418,  54  N.  E.  23; 
Armstrong  v.  Agricultural  Ins.  Co.,  130  N.  Y. 
560,  29  N,  E.  991  [reversing  56  Hun  399,  9 
N.  Y.  Suppl.  873].  But  compare  Titus  v. 
Glens  Falls  Ins.  Co.  81  N.  Y.  410;  Kiernan 
V.  Dutchess  County  Mut.  Ins.  Co.,  150  N.  Y. 
190,  44  N.  E.  698;  Boyd  v.  Vanderbilt  Ins. 
Co.,  90  Tenn.  212,  16  S.  W.  470,  25  Am.  St. 
Rep.  676;  Bonneville  v.  Western  Assur  Co., 
68  Wis.  298,  32  N.  W.  34),  as  well  as  a  full 
knowledge  on  the  part  of  the  insurer  of  its 
defense  (Antes  v.  Western  Aasur.  Co.,  84 
Iowa  355,  51  N.  W.  7;  Farmers'  Mut.  Ins. 
Co.  V.  Tighe,  3  Nebr.  (UnoflF.)  337,  91  N.  W. 
520;  Gray  v.  Guardian  Assur.  Co.,  82  Hun 
(N.  Y.)  380,  31  N.  Y.  Suppl.  237;  Freedman 
V.  Philadelphia  Fire  Assoc,  168  Pa.  St.  249, 
32  Atl.  39;  Georgia  Home  Ins.  Co.  v.  Rosen- 
field,  95  Fed.  358,  37  C.  C.  A.  96)  is  of  course 
indispensable  before  the  insurer  can  be  held 
to  have  waived  a  forfeiture  by  requiring 
proofs  of  loss.    See  also  supra,  XIV,  A,  2,  3. 

An  objection  to  proofs  of  loss  that  they  are 
made  by  the  mortgagee  to  whom  the  loss  is 
payable  rather  than  by  the  insured  mort- 
gagor is  a  waiver  of  substantial  defenses  to 
the  contract.  Moore  v.  Hanover  F.  Ins.  Co., 
71  Hun  (N.  Y.)  199,  24  N.  Y.  Suppl.  507. 

If  the  insurer  requires  the  mortgagee  to 
whom  a  policy  is  payable  to  furnish  proofs  of 
loss,  there  is  a  waiver,  although  the  mort- 
gagor is  the  insured.  Granger  v.  Manchester 
F.  Assur.  Co.,  119  Mich.  177^  77  N.  W.  693. 

37.  Phoenix  Assur.  Co.  v.  Munger  Improved 
Cotton  Mach.  Mfg.  Co.,  (Tex.  Civ.  App.  1898) 
49  S.  W.  271;  City  Drug  Store  v.  Scottish 
Union,  etc.,  Ins.  Co.,  (Tex.  Civ.  App.  1898) 
44  S.  W.  21 ;  Georgia  Home  Ins.  Co.  v. 
O'Neal,  14  Tex.  Civ.  App.  516,  38  S.  W.  62. 

38.  Michigqm. —  Cobbs  v.  Philadelphia  Fire 
Assoc,  68  Mich.  463,  m  N.  W.  222;  Mar- 
thinson  v.  North  British,  etc.,  Ins.  Co.,  64 
Mich.  372,  31  N.  W.  291. 

New  York. —  Moore  v.  Hanover  F.  Ins.  Co., 
71  Hun  199,  24  N.  Y.  Suppl.  507. 

ilvania. —  Niagara     F.    Ins.    Co.    v. 


Miller,  120  Pa.  St.  504,  14  Atl.  385,  6  Am. 
St.  Rep.  726. 

Texas. —  Georgia  Home  Ins.  Co.  v.  Mori- 
arty,   (Civ.  App.  1896)   37  S.  W.  628. 

Wisconsin. —  Cannon  v.  Home  Ins.  Co.,  53 
Wis.  585,  11  N.  W.  11;  Northwestern  Mut. 
L.  Ins.  Co.  V.  Germania  F.  Ins.  Co.,  40  Wis. 
446. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1071 
et  seq. 

The  insurer  cannot  avoid  the  effect  of  such 
conduct  by  asserting  in  objecting  to  the 
proofs  of  loss  that  "  it  waives  none  of  its  de- 
fenses." Marthinson  v.  North  British,  etc., 
Ins.  Co.,  64  Mich.  372,  31  N.  W.  291 ;  Home 
F.  Ins.  Co.  V.  Kennedy,  47  Nebr.  138,  66 
N.  W.  278,  53  Am.  St.  Rep.  521;  Georgia 
Home  Ins.  Co.  v.  Moriarty,  (Tex.  Civ.  App. 
1896)  37  S.  W.  628. 

39.  Betoher  v.  Capital  F.  Ins.  Co.,  78 
Minn.  240,  80  N.  W.  971. 

Waiver  of  proof    see  further  infra,  XVII,  D. 

40.  Florida. —  Tillis  v.  Liverpool,  etc.,  Ins. 
Co.,  (1903)  35  So.  171. 

Illinois. —  German  F.  Ins.  Co.  v.  Carrow, 
21  111.  App.  631. 

Indiana. — ^Farmers'  Mut.  Relief  Assoc,  v. 
Koontz,  4  Ind.  App.  538,  30  N.  E.  145. 

Miohiaan. —  Eddy  v.  Merchants',  etc.,  Mut. 
F.  Ins.  Co.,  72  Mich.  651,  40  N.  W.  775; 
Farmers'  Mut.  F.  Ins.  Co.  v.  Gargett,  42 
Mich.  289,  3  N.  W.  954. 

Minnesota. —  Phoenix  Ins.  Co.  v.  Taylor,  5 
Minn.  492. 

New  York. — Gibbs  v.  Dutchess  County  Mut. 
Ins.  Co.,  21  N.  Y.  Suppl.  203. 

Pennsylvania. —  W^agner  v.  Dwelling-House 
Ins.  Co.,  143  Pa.  St.  338,  22  Atl.  885.  This 
is  true  despite  a  provision  of  the  policy  that 
no  waiver  is  good  unless  indorsed  thereon. 
Swartz  V.  Insurance  Co.,  15  Phila.  (Pa.)  206. 
In  Earley  v.  Hummelstown  Mut.  F.  Ins.  Co., 
178  Pa.  St.  631,  36  Atl.  195,  such  acts  were 
held  to  be  proper  to  submit  to  the  jury  for 
it  to  determine  whether  or  not  there  had 
been  a  waiver. 

West  Virginia. —  Eagan  v.  jEtna  F.  &  M. 
Ins.  Co.,  10  W.  Va.  583;  Mason  v.  Citizens' 
F.,  etc.,  Ins.  Co.,  10  W.  Va.  572;  Levy  v. 
Peabody  Ins.  Co.j  10  W.  Va.  560,  27  Am. 
Rep.  598. 

Wisconsin. —  Oshkosh  Gas-Light  Co.  v.  Ger- 
mania F.  Ins.  Co.,  71  Wis.  454,  37  N.  W. 
819,  5  Am.  St.  Rep.  233. 
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result  in  a  waiver ;  *'  while  others  require  that  there  should  have  been  such  pro- 
cedure that  the  insured  has  incurred  a  detriment  before  a  waiver  results/'  Most 
cases  *^  assert  the  customary  rule  and  state  that  a  waiver  cannot  be  implied  from 
a  participation  in  the  adjustment  of  a  loss  unless  the  insurer  is  aware  of  the  facts 
giving  rise  to  a  forfeiture/* 

(b)  Offer  of  Compromise.     A  mere  offer  to  compromise  is  not  a  waiver  of 
breaches  of  the  conditions  of  a  policy/' 


See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1078 
et  seq. ;  and  infra,  XVII,  D,  5,  h. 

Contra. —  Baer  v.  Phoenix  Ins.  Co.,  4  Bush 
(Ky.)  242;  Phoenix  Ins.  Co.  v.  Lawrence,  4 
Mete.  (Ky.)  9,  81  Am.  Dee.  521;  Colonius 
V.  Hibernia  F.  Ins.  Co.,  3  Mo.  App.  56. 

41.  Alabama. —  Georgia  Home  Ins.  Co.  v. 
Allen,   128  Ala.  451,  30  So.  537. 

Iowa. —  Glasscock  v.  Des  Moines  Ins.  Co., 
125  Iowa  170,  100  jST.  W.  503.  But  see  also 
Jewett  V.  Home  Ins.  Co.,  29  Iowa  562,  which 
required  more  of  the  showing  of  an  equitable 
estoppel. 

Kansas. —  British  American  Assur.  Co.  v. 
Bradford,  60  Kan.  82,  55  Pac.  335. 

Missouri. —  Bowen  v.  Hanover  F.  Ins.  Co., 
69  Mo.  App.  272;  McCoUum  v.  Niagara  F. 
Ins.  Co.,  61  Mo.  App.  352. 

New  York. —  Kiernan  v.  Dutchess  County 
Mut.  Ins.  Co.,  80  Hun  602,  29  N.  Y.  Suppl. 
1126  [affirmed  in  150  N.  Y.  190,  44  N.  E. 
698]. 

South  Carolina. — Norris  v.  Hartford  F.  Ins. 
Co.,  57  S.  C.  358,  35  S.  E.  572. 

Tennessee. —  North  German  Ins.  Co.  v. 
Morton-Scott-Robertson  Co.,  108  Tenn.  384, 
67  S.  W.  816. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1078 
et  seq. 

The  examination  of  the  insured  under  oath 
has  accordingly  been  held  to  amount  to  a 
waiver,  although  it  does  not  present  the  ele- 
ments of  an  estoppel.  German  Ins.  Co.  v. 
Allen,  69  Kan.  729,  77  Pac.  529;  Titus  v. 
Glens  Falls  Ins.  Co.,  81  N.  Y.  410,  8  Abb. 
N.  Cas.  315;  Phoenix  Mut.  F.  Ins.  Co.  v. 
Hoeffler,  2  Ohio  Cir.  Ct.  131,  1  Ohio  Cir.  Deo. 
403. 

But  a  voluntary  examination  not  under 
oath  has  been  held  not  to  justify  such  an  in- 
ference. Pratt  V.  Dwelling-House  Mut.  F. 
Ins.  Co.,  53  Hun  (N.  Y.)  101,  6  N.  Y.  Suppl. 
78. 

The  mere  sending  of  an  adjuster  to  the 
scene  of  loss  it  has  been  declared  should  not 
throw  on  the  insurer  the  risk  of  its  being 
construed  as  having  waived  all  breaches  of 
condition.  Burnham  v.  Royal  Ins.  Co.,  75  Mo. 
App.  394.  And  see  Young  v.  St.  Paul  F.  &  M. 
Ins.   Co.,  68   S.   C.   387,  47  S.  E.   681. 

The  entering  into  negotiations  with  other 
companies  to  determine  the  proportion  of  loss 
of  each,  with  knowledge  of  a  right  to  forfeit, 
amounts  to  a  waiver.  Sovereign  F.  Ins.  Co. 
V.  Pruneau,  14  Rev.  Lgg.  362. 

42.  Brown  r.  Commercial  F.  Ins.  Co.,  21 
App.  Cas.  (D.  C.)  325;  Allen  v.  Milwaukee 
Mechnnics'  Ins.  Co.,  106  Mich.  204,  64  N.  W. 
15;  Everett  v.  London,  etc.,  Ins.  Co.,  142  Pa. 
St.  332,  21  Atl.  819,  24  Am.   St.  Rep.  499; 
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McFarland  v.  Kittanning  Ins.  Co.,  134  Pa. 
St.  590,  19  Atl.  796,  19  Am.  St.  Rep.  723. 

Even  though  the  insured  incurred  some  ex- 
pense, no  waiver  is  worked  if  the  agent  of 
the  insurer  merely  suggested  a  separation  of 
the  burned  and  the  unburned  goods.  Labell 
i\  Georgia  Home  Ins.  Co.,  (Tex.  Civ.  App. 
1894)   28  S.  W.  133. 

Forfeiture  is  not  waived  by  the  adjuster 
and  state  agent  of  the  company  eleven  days 
after  the  fire  by  stating  that  he  would  refer 
the  matter  to  the  company,  where  he  at  the 
same  time  claims  that  the  company  is  not 
liable  on  the  policy.  Burr  v.  German  Ins.  Co., 
84  Wis.  76,  54  N.  W.  22,  36  Am.  St.  Rep. 
905. 

43.  But  occasional  statements  are  to  be 
found  that  the  time  for  investigation  as  to 
breaches  of  warranty  is  when  a  claim  is 
made,  and  if  the  insurer  elects  to  adjust  the 
claim  this  is  a  waiver,  although  there  was 
then  no  knowledge  of  the  grounds  of  for- 
feiture. Georgia  Home  Ins.  Co.  v.  Allen,  119 
Ala.  436,  24  So.  399;  Smith  V-  Glen's  Falls 
Ins.  Co.,  62  N.  Y.  85 ;  Stache  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  49  Wis.  89,  5  N.  W.  36,  35 
Am.  Rep.  772. 

44.  Colorado. —  Fireman's  Fund  Ins.  Co.  v. 
Barker,  6  Colo.  App.  535,  41  Pac.  513. 

Illinois. — '  Security  Ins.  Co.  v.  Mette,  27 
111.  App.  324. 

Indiana. —  Traders'  Ins.  Co.  v.  Cassell,  24 
Ind.  App.  238,  56  N.  E.  259. 

Kentucky. —  Baer  v.  Phcenix  Ins.  Co.,  4 
Bush  242. 

Mississippi. —  Greenwood  Ice,  etc.,  Co.  v. 
Georgia  Home  Ins.  Co.,  72  Miss.  46,  17  So. 
83. 

Missouri. —  American  Ins.  Co.  v.  Barnett, 
73  Mo.  364,  39  Am.  Rep.  517. 

United  States. —  Fireman's  Fund  Ins.  Co.  v. 
McGreevy,  118  Fed.  415,  55  C.  C.  A.  543; 
Asheville  Nat.  Bank  v.  New  York  Fidelity, 
etc.,  Co.,  89  Fed.  819,  32  C.  C.  A.  355. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  942. 

45.  Georgia  Home  Ins.  Co.  v.  Allen,  119 
Ala.  436,  24  So.  399;  Hill  v.  Commercial 
Union  Ins.  Co.,  164  Mass.  406,  41  N.  E.  657; 
Richards  v.  Continental  Ins.  Co.,  83  Mich. 
508,  47  _N.  W.  350,  21  Am.  St.  Rep.  611. 

Nor  is  a  payment  of  any  sum  under  an 
agreement  to  compromise  a  waiver.  Baer  v. 
Phoenix  Ins.  Co.,  4  Bush  (Ky.)   242. 

Where  the  insurer  issues  a  policy  on  a 
false  representation,  rendering  the  policy 
void  according  to  its  terms,  the  fact  that  the 
insurer  pays  to  the  holder  a  sum  of  money 
in  compromise  of  a  claim  against  it,  after 
notice  to  it  by  creditors  of  the  holder  that 
they  claim  an  interest  in  the  money  due  on 
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(c)  Payment  or  Its  Equwalent.  If  the  insurer  with  knowledge  of  the  breach 
of  a  condition  pays  the  amount  of  the  policy  into  court  upon  an  interpleader,^^  or 
pays  or  partially  pays  any  loss  under  the  policy,^'  it  has  recognized  the  policy  as 
still  in  existence  and  must  be  considered  to  have  waived  its  defenses,  unless  the 
policy  was  severable  so  that  under  the  law  it  would  be  only  forfeitable  in  part.^ 
An  election  by  an  insurance  company  to  rebuild  or  repair  with  knowledge  of  the 
right  to  declare  a  forfeiture  is  a  waiver  of  all  defenses  of  every  kind  which  other- 
wise it  might  assert.*' 

(d)  Sale  of  Sal/vage.  If  the  insurer  with  knowledge  of  a  right  to  forfeit  sells 
the  salvage  from  the  fire  it  thereby  waives  its  defense."' 

(e)  Contrary  Stipulations.  When  the  policy  expressly  provides  that  an 
appraisement  of  the  damage,"  an  examination  of  the  books  °'  or  of  the  insurer,^'  or 
of  the  property  insured,^  or  an  arbitration  to  be  binding  as  to  the  amount  of  the 
loss  only,^^  shall  not  amount  to  a  waiver,^^  in  general,  no  waiver  results,  at  least  if 
the  insured  lias  incurred  no  detriment  so  as  to  estop  the  insurer  from  asserting 
the  provision.  If  the  insured  signs  an  express  agreement  that  participation  in 
adjustment  or  that  demanding  or  accepting  proofs  of  loss  shall  not  be  deemed  a 
waiver,  the  courts  regard  this  as  a  reasonable  contract  and  no  waiver  results.^' 


the  policy,  does  not  render  the  insurer  liable 
on  the  policy,  in  an  action  by  the  creditors 
of  the  holder.  Dunham  v.  Citizens'  Ins.  Co., 
34  Wash.  205,  75  Pac.  804. 

46.  Clogg  V.  McDaniel,  89  Md.  416,  43  Atl. 
795. 

47.  Massachusetts. —  Silloway  v.  Neptune 
Ins.  Co.,  12  Gray  73. 

Ohio. —  Sun  Mut.  Ins.  Co.  v.  Hock,  8  Ohio 
Cir.  Ct.  341,  4  Ohio  Cir.  Dec.  553. 

Rhode  Island. —  Phetteplace  v.  British,  etc., 
Mar.  Ins.  Co.,  23  R.  I.  26,  49  Atl.  33. 

South  Carolina. —  Swearingen  v.  Hartford 
Ins.  Co.,  52  S.  C.  309,  29  S.  W.  722. 

Tennessee. —  Westchester  F.  Ins.  Co.  ».  Mc- 
Adoo,  (Ch.  App.  1899)  57  S.  W.  409. 

Wisconsin. —  Sherman  v.  Madison  Mut.  Ins. 
Co.,  39  Wis.  104. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1085. 

Where  the  policy  provides  for  payment 
thereof  to  the  mortgagee  despite  any  breaches 
of  condition  by  the  mortgagor,  and  for  sub- 
rogation thereupon  to  the  rights  of  the  mort- 
gagee in  the  mortgage,  payment  to  the  mort- 
gagee made  pursuant  thereto  is  not  a  waiver 
by  the  insurer.  Wisconsin  Nat.  Loan,  etc., 
Assoc.  V.  Webster,  119  Wis.  476,  97  N.  W. 
171. 

48.  If  this  be  the  case  a  payment  upon  the 
nonforfeitable  portion  will  not  waive  a  de- 
fense existing  as  to  the  remainder  of  the 
risk.  Elliott  v.  Lycoming  County  Mut.  Ins. 
Co.,  66  Pa.  St.  22,  5  Am.  Rep.  323. 

49.  American  Cent.  Ins.  Co.  v.  McLana- 
than,  II  Kan.  533;  Bersehe  v.  St.  Louis  Mut. 
F.  &  M.  Ins.  Co.,  31  Mo.  555;  ^tna  Ins.  Co. 
V.  Langan,  108  Fed.  985,  48  C.  C.  A.  174. 

50.  Here  there  is  a  true  estoppel  as  the 
insured  incurs  a  detriment.  Devils  Lake 
First  Nat.  Bank  r.  Lancashire  Ins.  Co.,  65 
Minn.   462,   68   N.   W.    1. 

A  sale  even  without  knowledge  may  amount 
to  a  waiver  if  the  insurer  after  obtaining 
such  knowledge  fails  so  far  as  possible  to 
restore  the  insured  to  his  former  position. 
Devils  Lake  First  Nat.  Bank  v.  Manchester 
P.  Assur.  Co.,  64  Minn.  S6,  66  N.  W.  136. 


It  is  otherwise  if  it  is  provided  by  the 
policy  that  such  shall  not  be  the  effect,  but 
that  any  sale  is  for  the  benefit  of  all  con- 
cerned. Schuyler  v.  Phoenix  Ins.  Co.,  134 
N.  Y.  345,  32  N.  E.  25  [affirming  56  Hun 
493,  10  N.  Y.  Suppl.  205]. 

51.  Queen  Ins.  Co.  r.  Young,  86  Ala.  424, 
5  So.  116,  11  Am.  St.  Rep.  51;  Holbrook  v. 
Baloise  F.  Ins.  Co.,  117  Cal.  561,  49  Pac. 
555. 

52.  Phoenix  Ins.  Co.  v.  Flemming,  65  Ark. 
54,  44  S.  W.  464,  39  L.  R.  A.  789,  67  Am. 
St.  Rep.  900. 

53.  City  Drug  Store  v.  Scottish  Union, 
etc.,  Ins.  Co.,  (Tex.  Civ.  App.  1898)  44  S.  W. 
21;  Oshkosh  Match  Works  v.  Manchester  F. 
Assur.  Co.,  92  Wis.  510,  66  N.  W.  525. 

54.  Walker  v.  Phoenix  Ins.  Co.,  89  Hun 
(N.  Y.)  333,  35  N.  Y.  Suppl.  374;  Hill  v. 
London  Assur.  Corp.,  16  Daly  (N.  Y.)  120, 
9  N.   Y.   Suppl.   500. 

55.  Briggs  v.  Fireman's  Fund  Ins.  Co.,  65 
Mich.  52,  31  N.  W.  616;  Johnson  r.  American 
Ins.  Co.,  41  Minn.  396,  43  N.  W.  59;  John- 
son V.  Orient  Ins.  Co.,  41  Minn.  400,  43  N.  W. 
1151. 

An  arbitration  effects  a  waiver,  although 
the  policy  provides  that  no  act  done  "  in  in- 
vestigating the  loss "  shall  have  such  an 
effect.  Elliott  v.  Merchants',  etc.,  F.  Ins. 
Co.,  109  Iowa  39,  79  N.  W.  452. 

56.  Gibson  Electric  Co.  v.  Liverpool,  etc., 
Ins.  Co.,  10  N.  Y.  App.  Div.  225,  41  N.  Y. 
SuppL  675. 

But  if  the  insurer  has  also  demanded  a 
premium,  or  has  made  an  alteration  to  cor- 
rect a  mistake  and  asserted  that  the  loss 
would  be  p^id,  there  is  evidence  from  which 
the  jury  may  properly  infer  a  waiver. 
Walker  v.  Phcenix  Ins.  Co.,  156  N.  Y.  628, 
51   N.  E.  392. 

57.  Minnesota. —  Fletcher  v.  Minneapolis 
F.  &  M.  Mut.  Ins.  Co.,  80  Minn.  152,  83 
N.  W.  29. 

Missouri. —  Keet-Rountree  Dry-Goods  Co. 
V.  Mercantile  Town  Mut.  Ins.  Co.,  100  Mo. 
App.  504,  74  S.  W.  469. 
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E.  Knowledg'e  and  Notice  —  I.  General  rules  —  a.  Implied  Notice.     It  has 

already  been  stated  to  be  a  fundamental  principle  of  the  doctrine  of  waiver  in 
insurance  law  that  knowledge  of  a  breach  of  condition  is  essential  before  a  waiver 
can  be  predicated  of  the  acts  of  an  insurer.^^  While  in  general  such  knowl- 
edge must  be  actual,^'  it  has  been  stated  that  the  insurer  waives  a  forfeiture  for 
breach  of  a  condition  precedent  when  he  possessed  information  which  if  pursued 
would  have  led  to  actual  knowledge  when  he  issued  the  policy.*  The  insurer 
is  chargeable  as  witli  actual  notice  with  knowledge  of  all  matters  disclosed  in  the 
application  or  in  the  form  of  the  policy  itself .^^     All  matters  necessarily  implied  ® 


North  Carolina. —  Hayes  v.  U.  S.  Fire  Ins. 
Co.,  132  N.  C.  702,  44  S.  E.  404. 

Rhode  Island. —  See  Whipple  v.  North  Brit- 
isii,  etc.,  F.  Ins.  Co.,  11  R.  I.  139. 

South  Carolina. —  Joye  v.  South  Carolina 
Mut.  Ins.  Co.,  54  S.  C.  371,  32  S.  E.  446. 

Texas. — ■  Eoherts,  etc.,  Co.  v.  Sun  Mut.  Ins. 
Co.,  19  Tex.  Civ.  App.  338,  48  S.  W.  559. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1078 
et  seq. 

Contra. —  Corson  v.  Anchor  Mut.  F.  Ins.  Co., 
HE  Iowa  641,  85  N.  W.  806. 

If  the  insured  refuses  to  sign  such  an  agree- 
ment the  statement  of  the  insurer's  agent 
that  he  is  not  waiving  any  of  the  company's 
defenses  by.  requiring  the  insured  to  produce 
a,  list  of  destroyed  property  will  not  on  such 
production  prevent  an  estoppel.  German- 
American  Ins.  Co.  V.  Evants,  25  Tex.  Civ. 
App.  300,  61  S.  W.  536  [affirmed  in  94  Tex. 
490,  62  S.  W.  417]. 

Such  an  agreement  is  not  to  be  extended  by 
implication  beyond  its  exact  terms,  and  the 
insurer  may  be  estopped  if  its  conduct  passes 
the  stage  of  mere  investigation  and  amounts 
to  an  agreement  of  settlement.  Pennsylvania 
F  Ins.  Co.  V.  Hughes,  108  Fed.  497,  47 
C.  C.  A.  459. 

Further  as  to  non-waiver  stipulations  see 
infra,  XVII,  D,  6. 

58.  See  supra,  XIV,  A,  3. 

59.  Thus  a  mere  opportunity  for  the  dis- 
covery of  the  breach  does  not  itself  amount  to 
knowledge. 

Alabama. —  Pope  v.  Glens  Falls  Ins.  Co., 
136  Ala.  670,  34  So.  29. 

Connecticut. —  Hoxie  v.  Home  Ins.  Co.,  32 
Conn.  21,  85  Am.  Dec.  240. 

District  of  Columbia. —  Dumas  v.  North- 
western Nat.  Ins.  Co.,  12  App.  Cas.  245,  40 
li.  R.  A.   358. 

Missouri. —  Gibson  v.  Missouri  Town  Mut. 
Ins.  Co.,  82  Mo.  App.  515;  Digby  v.  American 
Cent.  Ins.  Co.,  3  Mo.  App.  603. 

New  York. —  Sanders  v.  Cooper,  115  N.  Y. 
279,  22  N.  E.  212,  12  Am.  St.  Rep.  801,  6 
Jj.  R.  A.  638. 

Texas. —  JEtna.  Ins.  Co.  v.  Holcomb,  89  Tex. 
404,  34  S.  W.  915. 

Washington. — Bartlett  v.  British  American 
Assur.  Co.,  35  Wash.  525,  77  Pac.  812. 

United  States. —  Waller  v.  Northern  Assur. 
Co.,   10   Fed.  232,  2  MeCrary  637. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  966 
et  seq. 

The  mailing  of  a  letter  giving  notice  is  not 
notice  to  the  insurer  unless  actually  re- 
ceived.   Plath  V.  Minnesota  Farmers'  Mut.  F. 
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Ins.  Assoc,  23  Minn.  479,  23  Am.  Rep.  697; 
McSparran  v.  Southern  Mut.  F.  Ins.  Co.,  193 
Pa.  St.   184,  44  Atl.  317. 

60.  Fame  Ins.  Co.  v.  Mann,  4  111.  App. 
485;  Gandy  v.  Orient  Ins.  Co.,  52  S.  C.  224, 
29   S.  E.   655. 

The  insurer  was  held  to  have  implied  notice 
of  the  uses  and  purposes  of  the  "  Crystal 
Palace,"  an  exposition  building  of  New  York 
city,  when  there  was  a  general  public  knowl- 
edge of  its  character  when  the  policy  was 
issued.  New  York  v.  Hamilton  F.  Ins.  Co., 
10  Bosw.  (N.  Y.)  537. 

A  rumor  coming  to  the  knowledge  of  a  so- 
liciting agent  was  held  not  to  amount  to 
notice  in  Shimp  v.  Cedar  Rapids  Ins.  Co.,  26 
111.   App.   254. 

61.  Bell  V.  Fireman's  Ins.  Co.,  5  Rob. 
(La.)  446;  McGugan  v.  Manufacturers',  etc., 
Mut.  F.  Ins.  Co.,  29  U.  C.  C.  P.  494. 

If  the  application  is  rejected  or  no  ap- 
plication is  made  and  the  policy  is  issued,  it 
will  be  presumed  to  have  been  issued  on 
the  knowledge  of  the  company.  Philadelphia 
Tool  Co.-  V.  British-American  Assur.  Co.,  132 
Pa.  St.  236,  19  Atl.  77,  19  Am.  St.  Rep. 
596. 

Notice  of  title. —  If  the  insurer  is  put  on 
inquiry  as  to  the  insured's  title  by  the  lat- 
ter's  answers  in  his  application,  he  is  held 
to  have  knowledge  of  the  facts  therein.  Claw- 
son  V.  Citizens'  Mut.  F.  Ins.  Co.,  121  Mich. 
591,  80  N.  W.  573,  80  Am.  St.  Rep.  538.  And 
see  Weed  v.  London,  etc.,  F.  Ins.  Co.,  116 
N.  Y.  106,  22  N.  E.  229. 

Notice  of  interest. — An  application  for  con- 
sent to  an  assignment  of  the  policy  is  notice 
of  an  interest  on  the  part  of  the  applicant 
in  the  property  insured.  Hooper  v.  Hudson 
River  F.  Ins.  Co.,  17  N.  Y.  424.  And  he  is 
charged  with  notice  that  another  person  than 
the  insured  has  rights  in  the  policy  from  the 
fact  that  it  is  so  payable.  Fame  Ins.  Co.  v. 
Mann,  4  111.  App.  485. 

Where  an  insurance  company  waives  a 
written  application  and  issues  a  policy  based 
on  its  personal  knowledge  of  the  property, 
and  receives  the  premium  therefor,  it  thereby 
waives  an  anti-mortgage  clause  of  which  in- 
sured had  no  knowledge  uiitil  after  the  loss. 
Georgia  Home  Ins.  Co.  v.  Holmes,  75  Misg. 
390,  23  So.  183,  65  Am.  St.  Rep.  611. 

62.  But  only  of  such  matters  as  are  rea- 
sonably implied  is  he  charged  with  notice. 
Philadelphia  Fire  Assoc,  v.  Flournoy,  84  Tex. 
632,  19  S.  W.  793,  31  Am.  St.  Rep.  89; 
Northern  Assur.  Co.  v.  Flournoy,  (Tex.  Sup. 
1892)   19  S.  W.  795. 
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in   the   description   of  the  property  insured  are  likewise    chargeable  to   the 
knowledge  of  the  insurer.^ 

b.  Constructive  Notice.  An  insurer  is  not  chargeable  with  constructive  notice 
of  the  existence  of  an  encumbrance  or  transfer,  although  it  be  duly  recorded,  for 
the  registry  laws  are  not  intended  for  such  purposes.** 

e.  Actual  Notice.  Of  course  the  insurer  is  to  be  charged  with  notice  and  to 
be  affected  by  whatever  result  the  law  attaches  thereto,  when  the  knowledge  is 
actual.^ 

2.  Knowledge  of  Officers  and  Agents'^  —  a.  At  of  Prior  to  Issuance  of 
Policy.  If  an  officer  ^"^  or  an  agent  of  an  insurer,  whether  he  be  general  '^  or  pos- 
sessing limited  powers  only,*'  during  the  course  of  Iiis  employment  prior  to  or  con- 


63.  McFarland  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  46  Minn.  519,  49  N.  W.  253. 

But  he  is  not  so  chargeable  that  the  same 
property  is  being  insured  over  again  when 
the  descriptions  vary.  Ordway  f.  Chace,  57 
N.  J.  Eq.  478,  42  Atl.   149. 

64.  Georgia. —  Orient  Ins.  Co.  v.  William- 
son, 98  Ga.  464,  25  S.  E.  560. 

Indiana. —  Phoenix  Ins.  Co.  v.  Overman,  21 
Ind.  App.  516,  52  N.  E.  771;  Shaffer  v.  Mil- 
waukee Mechanics'  Ins.  Co.,  17  Ind.  App.  204, 
46  N.  E.  557;  Milwaukee  Mechanics'  Ins. 
Co.  V.  Niewedde,  12  Ind.  App.  145,  39  N.  E. 
757. 

Iowa. —  Wicke  v.  Iowa  State  Ins.  Co.j  90 
Iowa  i.  57  N.  W.  632. 

Maryland. —  Baltimore  County  Mut.  F.  Ins. 
Co.  V.  Deale,  18  Md.  26,  79  Am.  Dec.  673. 

Ifew  Jersey. —  Ordway  v.  Chace,  57  N.  J. 
Eq.  478,  42  Atl.   149. 

Pennsylvania. —  White  v.  Iron  City  Mut.  F. 
Ins.  Co.,  6  Pa.  Dist.  655. 

Texas. —  ^tna  Ins.  Co.  v.  Holcomb,  89  Tex. 
404,  34  S.  W.  915  [reversing  (Civ.  App. 
1895)  31  S.  W.  1086];  U.  S.  Ins.  Co.  v. 
Moriarty,  (Civ.  App.  1896)  36  S.  W.  943. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  966 
et  seq. 

Constructive  notice  is  a  doctrine  in  no  wise 
applicable  to  the  doctrine  of  waiver.  Turn- 
bill  V.  Home  F.  Ins.  Co.,  83  Md.  312,  34  Atl. 
875. 

A  statute  requiring  insurer  to  examine  the 
property  insured  does  not  charge  it  with 
knowledge  of  a  vacancy  existing,  the  statute 
being  intended  only  to  govern  with  reference 
to  values.  Aiple  v.  Boston  Ins.  Co.,  92  Minn. 
337,    100   N.   W.   8. 

Publication  in  a  newspaper  as  an  item  of 
news  is  insufficient  to  establish  that  a  sub- 
scriber had  actual  knowledge  of  such  mort- 
gage. American  F.  Ins.  Co.  v.  Landfare,  56 
Nebr.  482.  76  N.  W.  1068. 

65.  See  cases  cited  infra,  this  note. 

Parol  statements  made  by  the  insured  are 
thus  admissible  to  charge  the  insurer  with 
such  notice.  Orient  Ins.  Co.  v.  McKnight,  96 
111.  App.  525  [affirmed  in  197  111.  190,  64 
N.  E.  339] ;  Carey  v.  Home  Ins.  Co.,  97  Iowa 
619,  66  N.  W.  920. 

Insurer  is  presumed  to  have  retained  mem- 
ory of  matters  of  which  it  has  once  had 
knowledge.  Rowley  v.  Empire  Ins.  Co.,  36 
N.  Y.  550,  4  Abb.  Dec.  131,  3  Keyes  557,  3 
Transcr.  App.   285;   New  York  v.  Exchange 


F.  Ins.  Co.,  9  Bosw.  (N.  Y.)  424;  Candy  v. 
Orient  Ins.  Co.,  52  S.  C.  224,  29  S.  E.  655; 
Queen  Ins.  Co.  v.  May,  (Tex.  Civ.  App.  1897) 
43  S.  W.  73. 

66.  Estoppel  or  waiver  by  agent  see  supra, 
XIV,  B,  1,  a. 

67.  Their  knowledge  is  the  knowledge  of 
the  insurer.  McGurk  v.  Metropolitan  L.  Ins. 
Co.,  56  Conn.  528,  16  Atl.  263,  1  L.  R.  A. 
563 ;  Goodall  v.  New  England  Mut.  F.  Ins.  Co., 
25  N.  H.  169;  Loomis  v.  Jefferson  County 
Patrons'  F.  Relief  Assoc,  92  N.  Y.  App.  Div. 
601,  87  N.  Y.  Suppl.  5. 

68.  Kansas. —  Hartford  F.  Ins.  Co.  v.  Mc- 
Carthy, 69  Kan.  555,  77  Pac.  90 ;  Capitol  Ins. 
Co.  V.  Pleasanton  Bank,  50  Kan.  449j  31  Pac. 
1069. 

Kentucky. —  Hartford  F.  Ins.  Co.  v.  Haaa, 
9  S.  W.  720,  10  Ky.  L.  Rep.  573,  8  Ky.  L.  Rep. 
610. 

Maryland. —  Hartford  F.  Ins.  Co.  v.  Keat- 
ing, 86  Md.  130,  38  Atl.  29. 

New  York. —  McGuire  v.  Hartford  F.  Ins. 
Co.,  158  N.  Y.  680,  52  N.  E.  1124  [affirming 
7  N.  Y.  App.  Div.  575,  40  N.  Y.  Suppl.  300] ; 
Broadhead  v.  Lycoming  F.  Ins.  Co.,  23  Hun 
397. 

Virginia. —  Manhattan  F.  Ins.  Co.  v.  Weill, 
28  Gratt.  389,  26  Am.  Rep.  364. 

West  Virginia. —  Medley  v.  German  Alli- 
ance Ins.  Co.,  55  W.  Va.  342,  47  S.  E.  101. 

Canada. —  Reddick  v.  Saugeen  Mut.  F.  Ins. 
Co.,  15  Ont.  App.  363. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  968 
et  seq. 

69.  Alabama. —  Pope  v.  Glens  Falls  Ins. 
Co.,   130  Ala.  356,  30   So.  496. 

Arkansas. —  State  Mut.  Ins.  Co.  v.  Latour- 
ette,  71  Ark.  242,  74  S.  W.  300,  100  Am.  St. 
Rep.  63. 

Colorado. —  Michigan  F.  &  M.  Ins.  Co.  v. 
Wieh,  8  Colo.  App.  409,  46  Pac.  687. 

Georgia. —  Phenix  Ins.  Co.  v.  Searles,  100 
Ga.  97,  27  S.  E.  779. 

Illinois. —  American  Ins.  Co.  v.  Walston, 
111  111.  App.  133. 

loioa. —  Gurnett  v.  Atlas  Mut.  Ins.  Co., 
124  Iowa  547,  100  N.  W.  542;  Fitchner  v. 
Fidelity  Mut.  F.  Assoc,  103  Iowa  276,  72 
N.  W.  530. 

Kentucky. —  Phoenix  Ins.  Co.  v.  Spiers,  87 
Ky.  285,  8  S.  W.  453,  10  Ky.  L.  Rep.  254; 
Germania  Ins.  Co.  v.  Wingfleld,  57  S.  W. 
456,  22  Ky.  L.  Rep.  455;  Citizens'  Ins.  Co. 
V.  Crist,  56  S.  W.  658,  22  Ky.  L.  Rep.  47. 

[XIV,  E,  2.  a] 
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temporaneously  with  the  GOinpletion  of  the  contract,  acquires  any  iaformation 
affecting  the  lisk  or  becomes  cognizant  of  any  breach  of  a  condition  precedent  or 
of  false  or  conflicting  statements  by  the  insured  his  knowledge  is  imputable  to  the 
insurer.™ 


Missouri. —  Ritchey  v.  Home  Ins.  Co.,  104 
Mo.  App.  146,  78  S.  W.  341;  Ayers  v.  Phoenix 
Ins.  Co.,  66  Mo.  App.  288. 

Nebraska. —  Phenix  Ins.  Co.  v.  Holcomfce, 
57  Nebr.  622,  78  N.  W.  300,  73  Am.  St.  Rep. 
532. 

North  Carolina. —  Horton  v.  Honae  Ins.  Co., 
122  N.  C.  498,  29  S.  E.  944,  65  Am.  St.  Rep. 
717. 

South  Carolina.— .GsiTidj  i\  Orient  Ins.  Co., 
52  S.  C.  224,  29  S.  E.  655. 

Texas. —  Continental  Fire  Assoc,  v.  Norris, 
30  Tex.  Civ.  App.  299,  70  S.  W.  769;  Ger- 
man Ins.  Co.  V.  Everett,  18  Tex.  Civ.  App. 
514,  46  S.  W.  95. 

Virginia. —  Loudoun  County  Mnt.  F.  Ins* 
Co.  V.  Ward,  95  Va.  231,  28  S.  E.  209. 

Washington. —  Hart  v.  Niagara  F.  Ins.  Co., 
9  Wash.  620,  38  Pac.  213,  27  L.  R.  A.  86. 

United  States. —  Palatine  Ins.  Co.  li.  McEl- 
roy,  100  Fed.  391,  40  C.  C.  A.  441. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  968 
et  seq. 

Contra. —  Reed  v.  Equitable  F.  &  M.  Ins. 
Co.,  17  R.  I.  785,  24  Atl.  833,  18  L.  R.  A.  496; 
Wilson  V.  Conway  F.  Ins.  Co.,  4  R.  I.  141. 

"Before  the  execution  of  a  policy  of  in- 
surance the  power  and  authority  of  a  local 
and  soliciting  agent  are  co-extensive  with  the 
business  intrusted  to  his  care,  and  his  posi- 
tive knowledge  as  to  material  facts,  and  his 
acts  and  declarations  within  the  purposes 
and  scope  of  his  employment,  are  obligatory 
on  his  principal,  unless  restricted  by  limita- 
tions well  known  to  the  parties  with  whom 
he  deals  at  the  time  of  a  trahsaction."  West 
End  Hotel,  etc.,  Co.  v.  American  F'.  Ins.  Co., 
74  Fed.  114,  115. 

It  is  a  question  for  the  jury  whether  the 
agent  had  knowledge  of  the  facts  or  not.  Col- 
lins V.  North  British  Mercantile  Ills.  Co.,  118 
Mich.  281,  76  N.  W.  487;  Sitler  1).  Spring 
Garden  Mut.  F.  Ins.  Co.,  14  York  Leg.  Rec. 
(Pa.)  153.  And  see  also  Morris  v.  Orient  iHs. 
Co.,  106  Ga.  472,  33  S.  E.  430. 

Mere  casual  conversations  afford  slight 
proof  of  actual  notice.  Connecticut  F.  InS. 
Co.  V.  Smith,  10  Colo.  App.  121,  51  Pac.  170; 
Sykes  v.  Perry  County  Mut.  F.  Ins.  Co.,  34 
Pa.  St.  79;  Keith  v.  Royal  Ins.  Co.,  117  Wis. 
531,  94  N.  W.  295. 

70.  Alabama. —  Cowart  *.  Capital  City  Ins. 
Co.,  114  Ala.  356,  22  So.  &74;  Phcenix  Ins. 
Co.  V.  Copeland,  90  Ala.  386,  8  So.  48;  West- 
ern Assur.  Co.  V.  Stoddard,  88  Ala.  606,  7  So. 
379;  Brown  v.  Commercial  F.  Ins.  Co.,  86 
Ala.  189,  5  So.  500;  Williamson  V.  New 
Orleans  Ins.  Assoc,  84  Ala.  106,  4  So.  36. 

California. —  Breedlove  v.  Norwich  Union 
P.  Ins.  Soc,  124  Cal.  164,  56  Pac.  770;  (1898) 
54  Pac.  93;  Fishbeck  v.  Plenix  Ins.  Co.,  54 
Cal.  422. 

Florida. —  Hartford  F.  Ins.  Co.  v.  Redding, 
(1904)   37  So.  62. 
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Georgia. —  Swain  v.  Macon  F.  Ins.  Co.,  102 
Ga.  96,  29  S.  E.  147;  Mechanics',  etc.,  Ins. 
Co.  V.  Mutual  Real  Estate,  etc.,  Assoc,  98 
Ga.  262,  25  S.  E.  457;  Clay  v.  Phoenix  Ins. 
Co.,  97  Ga.  44,  25  S.  E.  417. 

Illinois,—  Security  Trust  Co.  v.  Tarpey, 
182  111.  52,  54  N.  E.  1041  [affirming  80  111. 
App.  378] ;  Lumbermen's  Mut.  Ins.  Co.  v.  Bell, 
166  111.  400,  45  N.  E.  130,  57  Am.  St.  Rep. 
140;  Mechanics'  Ins.  Co.  v.  Hodge,  149  111. 
298i,  37  N.  E.  51  [affirming  46  111.  App.  479] ; 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Wells,  89  111. 
82;  Commercial  Ins.  Co.  v.  Spankneble,  52 
111.  53,  4  Am.  Rep.  582;  Danvers  Mut.  F. 
Ins.  Co.  V.  Schertz,  95  111.  App.  656;  Rock- 
ford  Ins.  Co.  V.  Cline,  72  111.  App.  495. 

Iowa. —  Born  v.  Home  Ins.  Co.,  120  Iowa, 
299,  94  N.  W.  849;  McKibban  v.  Des  Moine* 
Ins.  Co.,  114  Iowa  41,  86  N.  W.  38;  Doou 
Independent  School  Dist.  v.  Fidelity  Ins.  Co., 
113  Iowa  65,  84  N.  W.  956;  Erb  v.  Fidelity 
Ins.  Co.,  99  Iowa  727,  69  N.  W.  261;  Fran& 
i;.  Burlington  Ins.  Co.;  87  Iowa  288,  54  N.  W. 
237;  Reynolds  v.  Iowa,  etc.,  Ins.  Co.,  80  Iowa. 
563,  46  N.  W.  659;  Key  v.  Des  Moines  Ins. 
Co.,  77  Iowa  174,  41  N.  W.  614;  Stone  ». 
Hawkeye  Ins.  Co.,  68  Iowa  737,  28  N.  W.  47, 
56  Am.  Rep.  870;  Eggleston  v.  Council  Bluflfs 
Ins.  Co.,  65  Iowa  308,  21  N.  W.  652;  Jordan 
V.  State  Ins  Co.,  64  Iowa  216,  19  N.  W.  917; 
Boeteher  v.  Hawkeye  Ins.  Co.,  47  Iowa  253. 

Kentucky. —  New  York  Mut.  F.  Ins.  Co.  V. 
Hammond,  106  Ky.  386,  50  S.  W.  545,  20 
Ey.  L.  Rep.  1944;  Germania  Ins.  Co.  v.  Asliby, 
65  S.  W.  611,  23  Ky.  L.  Sep.  1564;  Teutonic 
Ins.  Co.  V.  Howell,  54  S.  W.  852,  21  Ky.  L. 
Rep.  1245. 

Maine. —  Hilton  v.  Phoenix  Assur.  C&.,  92 
Mc  272,  42  Atl.  412. 

Michigan. —  Duby  v.  Farmers'  Mut.  F.  Ins. 
Co.,  133  Mieh.  661,  95  M.  W.  720;  Beebe  v. 
Ohio  Farmers'  Ins.  Co.,  93  Mich.  514,  53 
N.  W.  818,  32  Am.  St.  Kep.  519,  18  L.  H.  A. 
481 ;  Gristock  v.  Royal  Ins.  Co.,  87  Mich.  428, 
49  N.  W.  634,  84  Mich.  161,  47  N.  W.  549. 

Minnesota. —  Andrus  v.  Maryland  Casualty 
Co.,  91  Minn.  358,  98  N.  W.  200. 

Mississippi.— Fhani^  Ins.  Co.  V.  Handle, 
81  Miss.  720,  33  So.  500;  Southern  Ins.  Co. 
V.  Stewart,  (1901)  30  So.  755;  Home  Ins.  Co. 
v.  Gibson,  72  Miss.  58,  17  So.  13. 

Missouri. —  De  Soto  1).  American  Guaranty 
Fund  Mut.  F.  Ins.  Co.,  102  Mo.  App.  1,  74 
S.  W.  1;  Brennen  v.  Connecticut  F.  Ins.  Co., 
99  Mo.  App.  718,  74  S.  W.  406;  Ormaby  v. 
Laclede  Farmers'  Mut.  F.,  etc.,  Ins.  Co.,  98 
Mo.  App.  371,  72  S.  W.  139;  O'Brien  r.  Greenr 
wich  Ins.  Co.,  95  Mo.  App.  301,  68  S.  W.  976; 
Ricky  V.  German  Guarantee  Town  Mut.  F. 
Ins;  Co.,  79  Mo.  App.  485;  Hackett  v.  Phila- 
delphia Underwriters,  79  Mo.  App.  16 ;  Cagle 
V.  Chillicothe  Town  Mut.  F.  Ins.  Co.,  78  Mo. 
App.  431 ;  Williams  v.  Bankers',  eto..  Town 
Mut.  F.  Ins.  Co.,  73  Mo.  App.  607;  Prender- 
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to.  After  Issuance  of  Policy.  If  a  general  agent,''^  that  is,  one  with  power 
himself  personally  to  issue  policies  or  to  superv^ise  risks,  subsequently  to  the  taking 
out  of  a  policy,  acquires  knowledge  of  a  breach  of  condition  by  the  insured,  his 
knowledge  is  to  be  imputed  to  the  insurer."    If  he  be  an  agent  only  to  solicit 


gast  V.  Dwelling  House  Ins.  Co.,  67  Mo.  App. 
426. 

Nebraska. —  Hartford  F.  Ins.  Co.  v.  Land- 
fare,  63  Nebr.  559,  88  N.  W.  779;  German 
Ins.  Co.  V.  Frederick,  57  Nebr.  538,  77  N.  W. 
1106. 

New  Hampshire. —  Spalding  v.  New  Hamp- 
shire F.  Ins.  Co.,  71  N.  H.  441,  52  Atl.  858; 
Patten  v.  Merchants',  etc.,  Mut.  F.  Ins.  Co., 
40  N.  H.  375;  Campbell  v.  Merchants',  etc., 
Mut.  F.  Ins.  Co.,  37  N.  H.  35,  72  Am.  Dec. 
324. 

New  York. —  Benjamin  v.  Palatine  Ins.  Co., 
177  N.  Y.  588,  70  N.  E.  1095;  Blass  v.  Agri- 
cultural Ins.  Co.,  162  N.  Y.  639,  57  N.  E. 
1104  [affirming  18  N.  Y.  App.  Div.  481,  46 
N.  Y.  Suppl.  392];  Forward  v.  Continental 
Ins.  Co.,  142  N.  Y.  382,  37  N.  E.  6l5,  25 
L.  R.  A.  637  [affirming  66  Hun  546,  21  N.  Y. 
Suppl.  664] ;  Rowley  v.  Empire  Ins.  Co.,  36 
N.  Y.  550,  4  Abb.  Dec.  131,  3  Keyes  557,  3 
Transcr.  App.  285 ;  Lewis  v.  Guardian  F.,  etc., 
Assur.  Co.,  93  N.  Y.  App.  Div.  157,  87  N.  Y. 
Suppl.  525 ;  Stage  v.  Home  Ins.  Co.,  76  N.  Y. 
App.  Div.  509,  78  N.  Y.  Suppl.  555;  Brooks 
V.  Erie  F.  Ins.  Co.,  76  N.  Y.  App.  Div.  275, 
78  N.  Y.  Suppl.  748 ;  McGuire  v.  Hartford  F. 
Ins.  Co.,  7  N.  Y.  App.  Div.  575,  40  N.  Y. 
Suppl.  300;  Robbins  v.  Springfield  F.  &  M. 
Ins.  Co.,  79  Hun  117,  29  N.  Y.  Suppl.  513 
[affirmed  in  149  N.  Y.  477,  44  N.  E.  159]; 
Woodward  v.  Republic  F.  Ins.  Co.,  32  Hun 
365;  Patridge  v.  Commercial  F.  Ins.  Co.,  17 
Hun  95;  Holmes  v.  Drew,  16  Hun  491; 
Alexander  r.  Germania  F.  Ins.  Co.,  2  Hun 
665,  5  Thomps.  &  C.  208 ;  Masters  v.  Madison 
County  Mut.  Ins.  Co.,  11  Barb.  624;  Sexton 
V.  Montgomery  County  Mut.  Ins.  Co.,  9  Barb. 
191;  Bear  v.  Atlanta  Home  Ins.  Co.,  34 
Misc.  613,  70  N.  Y.  Suppl.  581;  Brothers  v. 
California  Ins.  Co.,  3  N.  Y.  Suppl.  89 
[affirmed  in  121  N.  Y.  659,  24  N.  E.  1092]. 

North  Carolina. —  Gerringer  v.  North  Caro- 
lina Home  Ins.  Co.,  133  N.  C.  407,  45  S.  E. 
773;  Clapp  V.  Farmers'  Mut.  F.  Ins.  Assoc, 
126  N.  C.  388,  35  S.  E.  617. 

Ohio. —  Hilliard  v.  Caledonia  Ins.  Co.,  5 
Ohio  S.  &  C.  PI.  Dec.  576,  7  Ohio  N.  P.  561. 

Pennsylvania. —  Caldwell  v.  Philadelphia 
Fire  Assoc,  177  Pa.  St.  492,  35  Atl.  612; 
Burson  v.  Philadelphia  Fire  Assoc,  136  Pa. 
St.  267,  20  Atl.  401,  20  Am.  St.  Rep.  919; 
People's  Ins.  Co.  v.  Spencer,  53  Pa.  St.  353, 
91  Am.  Dec.  217;  Davis  v.  Fireman's  Fund 
Ins.  Co.,  5  Pa.  Super.  Ct.  506,  40  Wkly.  Notes 
Cas.  569;  Missouri  State  Ins.  Co.  v.  Todd, 
4  Wkly.  Notes  Cas.  243.  Contra,  Common- 
wealth Mut.  F.  Ins.  Co.  V.  Huntzinger,  98 
Pa.  St.  41. 

South  Carolina, —  McBryde  v.  South  Caro- 
lina Mut.  Ins.  Co.,  55  S.  C.  589,  33  S.  E.  729, 
74  Am.  St.  Rep.  769.  Contra,  Himely  v. 
South  Carolina  Ins.  Co.,  1  Mill  154,  12  Am. 
Dec.  623. 


Texas. —  Continental  F.  Ins.  Co.  v.  Cum- 
mings,  (Civ.  App.  1903)  78  S.  W.  378  [re- 
versed in  (Sup.  1904)  81  S.  W.  705;  Under- 
writers Fire  Assoc,  v.  Palmer,  32  Tex.  Civ. 
App.  447,  74  S.  W.  603;  Philadelphia  Fire 
Assoc.  V.  Bynum,  (Civ.  App.  1898)  44  S.  W. 
579. 

Utah. —  Osborne  v,  Phenix  Ins.  Co.,  23 
Utah  428,  64  Pac.  1103. 

Vermont. —  Tarbell  v.  Vermont  Mut.  F.  Ins. 
Co.,  63  Vt.  53,  22  Atl.  533. 

Virginia. —  Goode  i;.  Georgia  Home  Ins. 
Co.,  92  Va.  392,  23  S.  E.  744,  53  Am.  St. 
Rep.  817,  30  L.  R.  A.  842. 

Wisconsin. —  Alkan  v.  New  Hampshire  Ins. 
Co.,  53  Wis.  136,  10  N.  W.  91. 

United  States. —  Queen  Ins.  Co.  of  Amer- 
ica V.  Union  Bank,  etc,  Co.,  Ill  Fed.  697, 
49  C.  C.  A.  555;  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Assoc,  101  Fed.  77,  41 
C.  C.  A.  207;  McElroy  v.  British  America 
Assur  Co.,  94  Fed.  990,  36  C.  C.  A.  615; 
London,  etc.,  F.  Ins.  Co.  v.  Fischer,  92  Fed. 
500,  34  C.  C.  A.  503;  Glover  v.  National  F. 
Ins.  Co.,  85  Fed.  125,  30  C.  C.  A.  95 ;  Sias  v. 
Roger  Williams  Ins.  Co.,  8  Fed.  183. 

Canada. —  Quinlan  v.  Union  F.  Ins.  Co.,  8 
Ont.  App.  376. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  968 
et  seq. ;  and  cases  cited  infra,  XIV,  E. 

When  the  insurer  is  a  foreign  company  the 
rule  has  been  emphasized.  Keenan  v.  Mis- 
souri State  Mut.  Ins.  Co.,  12  Iowa  126; 
Chamberlain  v.  British-American  Assur.  Co., 
80  Mo.  App.  589;  Coldwater  v.  Liverpool, 
etc.,  Ins.  Co.,  39  Hun  (N.  Y.)  176  [affirmed  in 
109  N.  Y.  618,  15  N.  E.  895];  Daniels  v. 
Citizens'  Ins.  Co.,  5  Fed.  425,   10  Biss.   11?. 

With  reference  to  the  agents  of  mutual 
companies  the  rule  is  the  same.  Rickey  t>, 
German  Guarantee  Town  Mut.  F.  Ins.  Co., 
7'9  Mo.  App.  485. 

Knowledge  acquired  by  one  member  of  a 
firm  in  prior  transactions  for  the  insurer  at  a 
time  long  before  the  policy  in  suit  was  ap- 
plied for  is  not  notice  to  the  insurer  when 
another  member  of  the  firm  actually  issued 
the  policy.  Queen  Ins.  Co.  v.  May,  (Tex.  Civ. 
App.  1896)    35  S.  W.  829. 

In  Massachusetts  and  New  Jersey  parol 
statements  are  not  admissible  to  alter  in  any 
way  the  written  agreement.  As  a  consequence 
in  such  states  the  knowledge  of  an  agent  of 
matters  not  contained  in  the  policy  is  wholly 
immaterial.  Franklin  F.  Ins.  Co.  v.  Martin, 
40  N.  J.  L.  568,  29  Am.  Rep.  271.  See  supra, 
p.  786  note  61. 

71.  Who  is  a  general  agent  see  supra,  XIV, 
B,  1,  b,   (i)  ;  and  Insurance. 

72.  Arkansas. —  Phoenix  Ins.  Co.  v.  Public 
Parks  Amusement  Co.,  63  Ark.  187,  37  S.  W. 
959. 

California. —  Fishbeck  v.  Phenix  Ins.  Co., 
54  Cal.  422. 

[XIV,  E,  2,  to] 
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insurance,  deliver  the  policy,  and  collect  the  premium,  his  employment  with 
respect  to  a  given  policy  is  terminated  by  the  completion  of  such  acts,  and  conse- 
quently knowledge  obtained  by  him  thereafter  is  acquired  beyond  the  course  of 
his  employment  and  is  not  the  knowledge  of  the  insurer.'^ 

e.  How  Acquired  —  (i)  Generally.  Any  knowledge  of  the  agent  to  be  con- 
sidered in  law  that  of  the  insurer  must  have  been  acquired  in  the  course  of  his 
business  and  the  company  is  not  chargeable  with  information  acquired  by  its 
agent  in  transactions  without  the  agency,'*  unless  it  appears  that  such  information 
was  remembered  and  in  the  mind  of  the  agent  during  the  time  of  the  transaction 
upon  which  the  insured  claims  a  waiver.'^ 

(ii)  As  A  9ENT  OF  Another  Insurer.  If  the  agent  subsequently  to  the  issu- 
ance of  the  policy  in  suit  which  prohibits  further  insurance  has  written  other 
policies  for  the  same  insured  for  other  insurance  companies  that  he  represents  his 
knowledge  as  to  the  existence  of  such  policies  is  the  knowledge  of  defendant 


Connecticut. —  Eathbone  v.  City  F.  Ins.  Co., 
31  Conn.  193. 

Iowa. —  King  ».  Council  BluflFs  Ins.  Co.,  72 
Iowa  310,  33  N.  W.  690. 

Maryland. —  Sehaeffer  v.  Farmers'  Mut.  F. 
Ins.  Co.,  80  Md.  563,  31  Atl.  317,  45  Am.  St. 
Eep.  361. 

Mississippi. —  Eivara  v.  Queen's  Ins.  Co., 
62  Miss.  720. 

Missouri. —  Millis  v.  Scottish  Union,  etc., 
Ins.  Co.,  95  Mo.  App.  211,  68  S.  W.  1066. 

Nebraska. —  Hunt  v.  State  Ins.  Co.,  66 
Nebr.  121,  92  N.  W.  921;  Home  F.  Ins.  Co. 
V.  Bernstein,  55  Nebr.  260,  75  N.  W.  839; 
Slobodisky  v.  Phenix  Ins.  Co.,  52  Nebr.  395, 
72  N.  W.  483;  German  Ins.  Co.  v.  Eounds, 
35  Nebr.  752,  53  N.  W.  660. 

New  Jersey. — ■  Combs  v.  Shrewsbury  Mut. 
F.  Ins.  Co.,  34  N.  J.  Eq.  403*. 

Texas. —  Mtna,  Ins.  Co.  v.  Eastman,  (Civ. 
App.  1904)    80  S.  W.  255. 

Wisconsin. —  Dick  v.  Equitable  F.  &  M.  Ins. 
Co.,  92  Wis.  46,  65  N.  W.  742;  Gans  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  43  Wis.  108,  28  Am. 
Eep.  535. 

Wyoming. —  Kahn  v.  Traders'  Ins.  Co.,  4 
Wyo.  419,  34  Pac.  1059,  62  Am.  St.  Eep. 
47. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  968 
et  seq. 

73.  Alabama. —  Cassimus  v.  Scottish  Un- 
ion, etc.,  Ins.  Co.,  135  Ala.  256,  33  So.  163. 

Dakota. —  Smith  v.  Continental  Ins.  Co.,  6 
Dak.  433,  43  N.  W.  810. 

Illinois. —  Shimp  v.  Cedar  Eapids  Ins.  Co., 
26  111.  App.  254. 

Iowa. —  Taylor  v.  State  Ins.  Co.,  98  Iowa 
521,  67  N.  W.  577,  60  Am.  St.  Eep.  210; 
Eiissell  V.  Cedar  Eapids  Ins.  Co.,  78  Iowa 
216,  42  N.  W.  654,  4  L.  E.  A.  538. 

Kentucky. —  Phoenix  Ins.  Co.  v.  Phillips,  16 
Ky.  L.  Eep.  122. 

Massachusetts. —  Harrison  ».  City  P.  Ins. 
Co.,  9  Allen  231,  85  Am.  Dec.  751. 

Michigan. —  A.  M.  Todd  Co.  v.  Farmers' 
Mut.  F.  Ins.  Co.,  (1904)   100  N.  W.  442. 

Mississippi. —  Liverpool,  etc.,  Ins.  Co.  v. 
Van  Os,  63  Miss.  431,  56  Am.  Eep.  810; 
Liverpool,  etc.,  Ins.  Co.  v.  Sorsby,  60  Miss. 
302. 

Missouri. —  Hamilton  v.  Aurora  F.  Ins.  Co., 
IS  Mo.  App.  59. 

[XIV,  E,  2.  b] 


New  Hampshire. —  Heath  v.  Springfield  F. 
Ins.  Co.,  58  N.  H.  414. 

New  Jersey. —  Martin  v.  Jersey  City  Ins. 
Co.,  44  N.  J.  L.  273;  Schenck  v.  Mercer 
County  Mut.  F.  Ins.  Co.,  24  N.  J.  L.  447. 

New  York. —  Devens  v.  Mechanics',  etc., 
Ins.  Co.,  83  N.  Y.  168. 

North  Carolina. —  Alspaugh  v.  British- 
American  Ins.  Co.,  121  N.  C.  290,  28  S.  E. 
415. 

Texas. —  Sun  Mut.  Ins.  Co.  v.  Texarkana 
Foundry,  etc.,  Co.,  4  Tex.  App.  Civ.  Cas.  §  31, 
15  S.  W.  34. 

See  '28  Cent.  Dig.  tit.  "  Insurance,"  §  968 
et  seq. 

Compare  Insurance  Co.  of  North  America 
V.  Coombs,  19  Ind.  App.  331,  49  N.  E.  471; 
German  Ins.  Co.  v.  York,  48  Kan.  488,  29 
Pac.  586,  30  Am.  St.  Eep.  313. 

An  exception  has  been  suggested  if  the  in- 
surer be  a  foreign  corporation.  Phcenix  Ins. 
Co.  V.  Spiers,  87  Ky.  285,  8  S.  W.  453  [re- 
versing 7  Ky.  L.  Eep.  370]. 

It  is  immaterial  that  the  insured  did  not 
know  of  the  limited  extent  of  the  agent's 
authority.  Harrison  v.  City  F.  Ins.  Co.,  9 
Allen  (Mass.)  231,  85  Am.  Dec.  751. 

The  rule  is  the  same  if  the  employment  of 
the  agent  with  reference  to  the  policy  in 
question  has  ceased  with  its  execution,  al- 
though he  may  have  had  some  power  to  issue 
policies.  Taylor  v.  State  Ins.  Co.,  98  Iowa 
521,  67  N.  W.  577,  60  Am.  St.  Eep.  210. 

74.  Arkansas. —  Phoenix  Ins.  Co.  v.  Flem- 
ming,  65  Ark.  54,  44  S.  W.  464,  67  Am.  St. 
Eep.  900,  39  L.  E.  A.  789. 

Minnesota. —  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Parsons,  47  Minn.  352,  50  N.  W.  240. 

Pennsylvania. —  Sitler  v.  Spring  Garden 
Mut.  F.  Ins.  Co.,  18  Pa.  Super.  Ct.  139. 

Texas. —  Queen  Ins.  Co.  v.  May,  (Civ.  App. 
1896)  35  S.  W.  829;  Sun  Mut.  Ins.  Co.  f. 
Texarkana  Foundry,  etc.,  Co.,  4  Tex.  App. 
Civ.  Cas.  §  31,  15  S.  W.  34. 

Vermont. —  Tarbell  v.  Vermont  Mut.  F.  Ins. 
Co.,  63  Vt.  53,  22  Atl.  533. 

United  States. —  Union  Nat.  Bank  v.  Ger- 
man Ins.  Co.,  71  Fed.  473,  18  C.  C.  A.  203. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  968 
et  seq. 

75.  Stennett  v.  Pennsylvania  F.  Ins.  Co., 
68  Iowa  674,  28  N.  W.  12;  McDonald  v.  Phil- 


FIRE  INSURANCE 


[19  CycJ     811 


insurer,  although  the  act  be  in  behalf  of  a  different  principal,  provided  only  that 
he  be  an  agent  of  the  type  whose  knowledge  ever  is  imputable  to  his  principal.'" 
However,  that  he  has  acquired  knowledge  of  material  facts  prior  to  the  issuance 
of  the  policy  in  suit,  while  acting  as  the  agent  of  another  insurer,  gives  rise  to 
no  different  rule  than  an  acquisition  of  knowledge  in  any  other  employment." 
Knowledge  thus  acquired  contemporaneously  is  imputable  to  both  insurers.™ 

d.  Must  Be  Agent  of  Insurer  ''^  —  (i)  In  General.  If  the  person  whose  knowl- 
edge is  alleged  to  have  been  that  of  the  insurer  was  not  in  fact  the  agent  of  the 
insurer,  his  knowledge  is  immaterial.™  An  attempt,  however,  on  the  part  of  the 
insurer  to  make  any  person  who  acts  in  obtaining  the  policy  an  agent  of  the 
insured  by  the  assertion  of  such  a  fact  in  the  policy  is  not  recognized  in  general 
as  changing  the  actual  situation  and  relationship.^'  Where  the  courts  have  held 
the  contrary  rule,  statutory  enactments  have  frequently  settled  tlie  law  in  accord- 
ance with  the  foregoing  statement. ^^  Although  some  jurisdictions  uphold  the 
provisions  of  a  policy  requiring  that  all  waivers  must  be  indorsed  thereon,  yet, 
inasmuch  as  the  mere  fact  of  knowledge  by  the  agent  is  not  itself  a  waiver, 
but,  being  imputed  to  the  principal,  is  only  a  basis  from  which  its  subsequent 
actions  are  to  be  judged,  such  provisions  requiring  indorsement  should  have 
no  effect  upon   the  doctrines  herein  treated;''  but  some  courts   say  that  the 


adelphia  Fire  Assoc.,  93  Wis.  348,  67  N.  W. 
719;  Stevens  v.  Queen  Ins.  Co.,  81  Wis.  335, 
51  N.  W.  555,  29  Am.  St.  Rep.  905;  Shafer 
V.  Phoenix  Ins.  Co.,  53  Wis.  361,  10  N.  W.  381. 

76.  Iowa. —  Hagan  ».  Merchants',  etc.,  Ins. 
Co.,  81  Iowa  321,  46  N.  W.  1114,  25  Am.  St. 
Eep.  493. 

Kentucky. —  Von  Bories  v.  United  L.,  etc., 
Ins.  Co.,  8  Bush  133. 

Minnesota,. —  Brandup  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  27  Minn.  393,  7  N.  W.  735. 

Missouri. —  Rickey  v.  German  Guarantee 
Town  Mut.  F.  Ins.  Co.,  79  Mo.  App.  485; 
McCollum  V.  Liverpool,  etc.,  Ins.  Co.,  67  Mo. 
App.  66. 

New  EampsMre. —  Hadley  v.  New  Hamp- 
shire F.  Ins.  Co.,  55  N.  H.  110. 

Utah. —  West  v.  Norwich  Union  F.  Ins. 
Soc,  10  Utah  442,  37  Pac.  685. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  972. 

77.  Western  Assur.  Co.  v.  Stoddard,  88 
Ala.  606,  7  So.  379;  Mellen  v.  Hamilton  F. 
Ins.  Co.,  17  N.  Y.  609;  Vilas  v.  New  York 
Cent.  Ins.  Co.,  9  Hun  (N.  Y.)  121.  And  see 
Also  Forbes  V.  Agawam  Mut.  F.  Ins.  Co.,  9 
Cush.   (Mass.)   470. 

78.  Brandup  v.  St.  Paul  F.  &  M.  Ins.  Co., 
27  Minn.  393,  7  N.  W.  735. 

79.  Agent  for  insured  or  insurer  see  supra, 
X,  A,  2,  e,   (III),   (B),   (2)  ;  and  Insueancb. 

80.  Hamburg-Bremen  F.  Ins.  Co.  v.  Lewis, 
4  App.  Cas.  (D.  C.)  66;  McFarland  v.  Pea- 
body  Ins.  Co.,  6  W.  Va.  425. 

If  the  agent  has  ceased  to  represent  the  in- 
surer notice  to  him  is  ineffectual.  Smith  v. 
Continental  Ins.  Co.,  6  Dak.  433,  43  N.  W. 
810.  But  the  contrary  was  held  in  Whitney 
V.  American  Ins.  Co.,  (Cal.  1899)  56  Pac. 
50,  where  the  notice  was  given  to'the  person 
who  signed  the  policy  when  it  was  issued  and 
whom  the  insured  still  supposed  was  agent. 

81.  Alabama. —  Commercial  F.  Ins.  Co.  v. 
Allen.  80  Ala.  571,  1  So.  202. 

Connecticut. — ^Bebee  v.  Hartford  County  Mut. 
F.  Ins.  Co.,  25  Conn.  51,  65  Am.  Dee.  553. 


Illinois. —  Union  Ins.  Co.  v.  Chipp,  93 
111.  96. 

Kentucky. —  Springfield  F.  &  M.  Ins.  Co. 
V.  McNulty,  8  Ky.  L.  Rep.  876. 

Missouri. —  Wooldridge  v.  German  Ins.  Co., 
69  Mo.  App.  413. 

New  York. —  Patridge  v.  Commercial  F. 
Ins.,  Co.,  17  Hun  95. 

Washington. —  Hart  v.  Niagara  F.  Ins.  Co., 
9  Wash.  620,  38  Pac.  213,  27  L.  R.  A.  86. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  968 
et  seq. 

Contra. — ^Abbott  v.  Shawmut  Mut.  F.  Ins. 
Co.,  3  Allen  (Mass.)  213;  Philadelphia  Fire 
Assoc.  V.  Hogwood,  82  Va.  342,  4  S.  E.  617. 

82.  Hartford  F.  Ins.  Co.  v.  Walker,  (Tex. 
Civ.  App.  1901)  60  S.  W.  820  [reversed  in 
94  Tex.  473,  61  S.  W.  711];  Welch  v.  Phila- 
delphia Fire  Assoc.,  120  Wis.  456,  98  N. 
W.  227;  Alkan  v.  New  Hampshire  Ins.  Co., 
53  Wis.  136,  10  N.  W.  91;  Sias  v.  Roger 
Williams  Ins.  Co.,  8  Fed.  183.  But  see  Dela- 
ware Ins.  Co.  V.  Harris,  26  Tex.  Civ.  App. 
537,  64  S.  W.  867,  under  Texas  statute. 

83.  Maryland. —  Hartford  F.  Ins.  Co.  v. 
Keating,  86  Md.  130,  38  Atl.  29,  63  Am.  St. 
Eep.  499. 

Missouri. —  Ross-Langford  v.  Mercantile 
Town  Mut.  Ins.  Co.,  97  Mo.  App.  79,  71  S. 
W.  720;  Thackery  Min.,  etc.,  Co.  v.  American 
F.  Ins.  Co.,  62  Mo.  App.  293. 

North  Carolina. —  Grabbs  v.  Farmers'  Mut. 
F.  Ins.  Assoc,  125  N.  C.  389,  34  S.  E.  503. 

Texas. —  Continental  Fire  Assoc.  ■;;.  Norris, 
30  Tex.  Civ.  App.  299,  70  S.  W.  769.  But  see 
Phcenix  Ins.  Co.  v.  Dunn,  (Civ.  App.  1897) 
41  S.  W.  109. 

Wisconsin. —  Welch  v.  Philadelphia  Fire 
Assoc,  120  Wis.  456,  98  N.  W.  227 ;  Hobkirk 
V.  Phoenix  Ins.  Co.,  102  Wis.  13,  78  N.  W. 
160;  St.  Clara  Female  Academy  v.  North- 
western Nat.  Ins.  Co.,  98  Wis.  257,  73  N.  W. 
767,  67  Am.  St.  Rep.  805;  Roberts  v.  Conti- 
nental Ins.  Co.,  41  Wis.  321.  By  statute  the 
rule  is  changed.    Straker  v.  Phoenix  Ins.  Co., 
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knowledge  of  the  agent  under  sucli  circumstances  is  not  the  knowledge  of 
the  principal.^* 

(ii)  Agent's  Clerk  or  Subagent.  If  the  agent  be  of  the  type  that  his 
knowledge  is  to  be  imputed  to  the  insurer,  tlie  knowledge  of  his  clerk  or  subagent 
acquired  in  his  employment  during  or  subsequently  to  the  issuance  of  the  policy 
is  likewise  attributable  to  the  insurer/^ 

(hi)  Insurance  Broker.  An  insurance  broker  in  fact  exercising  an  inde- 
pendent employment  is  not  the  agent  of  the  insurer  but  the  agent  of  the  insured, 
and  consequently  his  knowledge  either  contemporaneously  with  or  subsequent  to 
the  issuance  of  the  policy  is  not  the  knowledge  of  the  insurer.^^ 

3.  Effect  of  Knowledge  —  a.  At  Time  of  Issuance  of  Policy  —  (i)  Existing 
AND  Presumably  Permanent  Breaom  of  Condition — (a)  In  Qeneral.  If 
the  insurer  has  knowledge  at  the  time  the  policy  is  issued  —  and  for  this  purpose 
the  knowledge  of  its  agent  is  the  knowledge  of  the  principal^' — that  matters 
material  to  the  risk  are  falsely  stated  in  the  application,  such  misrepresentations 
will  not  avoid  the  policy  and  the  insurer  can  take  no  advantage  thereof.^^     And 


101  Wis.  413,  77  N  W.  752;  Bourgeois  v. 
Northwestern  Nat.  Ins.  Co.,  86  Wis.  606,  57 
N.  W.  347. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  968 
et  seg. 

84.  German  Ins.  Co  v.  Heiduk,  30  Nebr 
288,  46  N.  W.  481,  27  Am.  St.  Rep.  402, 
Woodside  Brewing  Co.  v.  Pacific  F.  Ins.  Co. 
159  N.  Y.  549,  54  N.  E.  1095;  Whited  v. 
Germania  F.  Ins.  Co.,  76  N.  Y.  415,  32  Am. 
Rep.  330;  Tompkins  v.  Hartford  F.  Ing.  Co. 
22  N.  Y.  App.  Div.  380,  49  N.  Y.  Suppl.  184 
Warren  v.  Phoenix  Ins.  Co.,  19  N.  Y.  Suppl 
990.  But  see  Richmond  v.  Niagara  F.  Ins, 
Co.,  79  N.  Y.  230;  Stage  v.  Home  Ins.  Co.,  76 
N.  Y.  App.  Div.  509,  78  N.  Y.  Suppl.  555 
Phoenix  F.  Ins.  Co.  v.  Vorhis,  1  Ohio  Cir.  Ct 
326,  1  Ohio  Cir.  Dec.  180;  Hook  v.  Berks 
County  Mut.  F.  Ins.  Co.,  160  Pa.  St.  229, 
28  Atl.  690;  Commonwealth  Mut.  F.  Ins.  Co. 
V.  Huntzinger,  98  Pa.  St.  41. 

85.  Iowa. —  Bennett  v.  Council  Bluffs  Ins. 
Co.,  70  Iowa  600,  31  N.  W.  948. 

Michigan. —  Steele  v.  German  Ins.  Co.,  93 
Mich.  81,  53  N.  W.  514,  18  L.  R.  A.  85. 

New  York. —  Carpenter  v.  German  Ameri- 
can Ins.  Co.,  135  N.  Y.  298,  31  N.  E.  1015; 
Arff  V.  Star  F.  Ins.  Co.,  125  N.  Y.  57,  25 
N.  E.  1073,  21  Am.  St.  Rep.  721,  10  L.  R. 
A.  609. 

North  Carolina. —  Bergeron  v.  Pamlico  Ins., 
etc.,  Co.,  Ill  N.  C.  45,  15  S.  E.  883. 

Texas. —  Phoenix  Ins.  Co.  v.  Ward,  7  Tex. 
Civ.  App.  13,  26  S.  W.  763. 

Vermont. —  Mullin  v.  Vermont  Mut.  F.  Ins. 
Co.,  58  Vt.  113,  4  Atl.  817. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  973. 

Thus  if  one  insurance  agent  procures  in- 
surance but  requests  defendant's  agent  to 
take  a  part  thereof,  the  prior  agent's  knowl- 
edge is  that  of  defendant.  Ahlberg  v.  Ger- 
man Ins.  Co.,  94  Mich.  259,  53  N.  W.  1102; 
Turner  v.  Providence-Washington  Ins.  Co., 
86  Mo.  App.  387.  But  see  otherwise  Parrish 
V.  Rosebud  Min.,  etc.,  Co.,  140  Cal.  635,  74 
Pac.  312. 

86.  California. —  Parrish  v.  Rosebud  Min., 
etc.,  Co.,  140  Cal.  635,  74  Pac.  312,  (1903) 
71  Pac.  694. 

[XIV,  E,  2,  d,  (l)]     . 


IlVmois. —  Kings  County  F.  Ins.  Co.  v. 
Swigert,.  11  111.  App.  590;  Ben  Franklin  Ins. 
Co.  V.  Weary,  4  111.  App.  74;  Lycoming  F. 
Ins.  Co.  V.  Ruben,  8  Chic.  Leg.  N.  150. 

Missouri. —  Lange  v.  Lycoming  F.  Ins.  Co.,. 
3  Mo.  App.  591. 

New  York. —  Allen  v.  German-American 
Ina.  Co.,  123  N.  Y.  6,  25  N.  E.  309  [afjlrminff 
3  N.  Y.  Suppl.  170] ;  Devens  v.  Mechanics', 
etc.,  Ins.  Co.,  83  N.  Y.  168 ;  Mellen  v.  Hamil- 
ton F.  Ins.  Co.,  17  N.  Y.  609;  McGrath  v. 
Home  Ins.  Co.,  88  N.  Y.  App.  Div.  153,  84 
N.  Y.  Suppl.  374,  13  N.  Y.  Annot.  Gas. 
469. 

Texas. —  East  Texas  F.  Ins.  Co.  v.  Brown, 
82  Tex.  631,  18  S.  W.  713. 

Virginia.  —  Philadelphia  Fire  Assoc,  i;. 
Hogwood,  82  Va.  342i  4  S.  E.  617. 

United  States. —  Crane  v.  City  Ins.  Co.,  3 
Fed.  558,  2  Flipp.  576. 

Canada. —  Samo  v.  Gore  Dist.  Mut.  F.  Ins. 
Co.,  26  U.  C.  C.  P.  405. 

See  28  Cent.  Dig.  tit.  "  Insurance,''  §  974. 

But  the  ultimate  inquiry  must  always  he 
whether  the  alleged  broker  be  in  fact  such 
or  the  agent  of  the  insurer.  German  Ins.  Co. 
V.  Everett,  (Tex.  Civ.  App.  1896)  36  S.  W. 
125;  Mullin  v.  Vermont  Mut.  F.  Ins.  Co.,  58 
Vt.  113,  4  Atl.  817.  See  Michael  v.  Nashville 
Mut.  Ins.  Co.,  10  La.  Ann.  737. 

87.  See  supra,  XIV,  E,  2. 

88.  Arkansas. —  State  Mut.  Ins.  Co.  v.  La- 
tourette,  71  Ark.  242,  74  S.  W.  300,  100  Am. 
St.  Rep.  63. 

Colorado. —  American  Cent.  Ins.  Co.  v.  Don- 
Ion,  16  Colo.  App.  416,  66  Pac.  249. 

Connecticut. —  Beebe  v.  Hartford  County 
Mut.  F.  Ins.  Co.,  25  Conn.  51,  65  Am.  Dec. 
553. 

Georgia. —  Mechanics',  etc.,  Ins.  Co.  v.  Mu- 
tual Real  Estate,  etc.,  Assoc,  98  Ga.  262,  25 
S.  E.  457. 

Iowa. —  Anson  v.  Winnesheik  Ins.  Co.,  23 
Iowa  84. 

Kentucky. —  London,  etc.,  F.  Ins.  Co.  v. 
Gerteisen,  51  S.  W.  617,  21  Ky.  L.  Rep.  471; 
Phoenix  Ins.  Co.  v.  Angel,  38  S.  W.  1067,  18 
Ky.  L.  Rep.  1034;  Western  Assur.  Co.  v.  Rec- 
tor, 7  Ky.  L.  Rep.  523. 
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this  is  true,  althotigh  all  representations  are  expressly  made  warranties  by  the 
terms  of  the  policy.*'  It  is  immaterial  that  the  policy  provides  that  all  variations 
of  the  contract  from  the  printed  conditions  shall  be  indorsed  thereon  or  written 
therein.^ 


Minnesota. —  Andrus  v.  Maryland  Casualty- 
Co.,  91  Minn.  358,  98  N.  W.  200. 

Uis^ouri. —  Ayres  v.  Phoenix  Ins.  Co.,  66 
Mo.  App.  288. 

New  Hampshire. —  Hadley  v.  New  Hamp- 
shire F.  Ins.  Co.,  55  N.  H.  110;  Patten  v. 
Merchants',  etc.,  Mut.  F.  Ins.  Co.,  40  N.  H. 
375. 

Neio  York. —  Cross  v.  National  F.  Ins.  Co., 
132  N.  Y.  133,  30  N.  E.  390  [affirming  57 
Hun  586,  11  N.  Y.  Suppl.  948];  Rowley  v. 
Empire  Ins.  Co.,  36  N.  Y.  550,  4  Abb.  Dec. 
131,  3  Keyes  557,  3  Transcr.  App.  285;  Ben- 
jamin V.  Palatine  Ins.  Co.,  80  N.  Y.  App. 
Div.  260,  80  N.  Y.  Suppl.  256;  Wood  v. 
American  F.  Ins.  Co.,  78  Hun  109,  29  N.  Y. 
Suppl.  250  [affirmed  in  149  N.  Y.  382,  44 
N.  E.  80,  52  Am.  St.  Pep.  733];  Liddle  v. 
Market  P.  Ins.  Co.,  4  Bosw.  179.  See  also 
Solms  V.  Rutgers  F.  Ins.  Co.,  4  Abb.  Dee. 
279,  3  Keyes  416,  5  Abb.  Pr.  N.  S.  201,  2 
Transcr.  App.  227. 

North  Carolina. —  Strause  v.  Palatine  Ins. 
Co.,  128  N.  C.  64,  38  S.  E.  256. 

jPe?iws2/Ji;awia.— Universal  F.  Ins.  Co.  v. 
fcwartz,  2  Walk.  34 ;  Uhler  v.  Farmers'  Amer- 
ican F.  Ins.  Co.,  4  Leg.  Gaz.  354. 

Texas. —  Crescent  Ins.  Co.  v.  Camp,  71 
Tex.  503,  9  S.  W.  473 ;  Merchants'  Ins.  Co.  v. 
Dwyer,  1  Tex.  Unrep.  Cas.  441.  See  also  East 
Texas  F.  Ins.  Co.  v.  Crawford,  (Sup.  1891) 
.16  S.  W.  1068. 

Wisconsin. —  Welch  v.  Philadelphia  Fire 
Assoc,  120  Wis.  456,  98  N.  W.  227;  Sohultz 
V.  Caledonian  Ins.  Co.,  94  Wis.  42,  68  N.  W. 
414. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  966 
€t  seq.  See  also  cases  cited  supra,  XIV,  B; 
XIV,  B. 

The  contrary  is  the  rule  in  Massachusetts 
(Batchelder  •;;.  Queen  Ins.  Co.,  135  Mass. 
449;  Barrett  v.  Union  Mut.  F.  Ins.  Co.,  7 
Cush.  175;  Tebbetts  v.  Hamilton  Mut.  Ins. 
Co.,  3  Allen  569;  Lee  v.  Howard  F.  Ins.  Co., 
3  Gray  583;  Jackson  v.  Massachusetts  Mut. 
F.  Ins.  Co.,  23  Pick.  418,  34  Am.  Dec.  69; 
Liscom  V.  Boston  Mut.  F.  Ins.  Co.,  9  Mete. 
205 ;  Holmes  v.  Charlestown  Mut.  F.  Ins.  Co., 
10  Mete.  211,  43  Am.  Dec.  428),  and  also  in 
New  Jersey  (Bennett  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  55  N.  J.  L.  377,  27  Atl.  641;  Dewees  v. 
Manhattan  Ins.  Co.,  35  N.  J.  L.  366). 

If  the  knowledge  of  the  agent  is  supple- 
mented by  a  verbal  consent  by  the  agent  to 
do  the  prohibited  act,  the  waiver  is  the 
stronger.  Gray  v.  Germania  P.  Ins.  Co.,  84 
Hun  (N.  Y.)  504,  32  N.  Y.  Suppl.  424. 

The  failure  of  the  agent  to  f oUoyr  instruc- 
tions has  been  held  not  to  relax  the  rule. 
Anson  v.  Winnesheik  Ins.  Co.,  23  Iowa  84. 

Knowledge  of  a  misrepresentation  as  to  one 
condition  will  not  operate  to  estop  the  in- 
surer from  setting  up  a  misrepresentation  in 
another  respect.    Hartford  P.  Ins.  C.  v.  Ran- 


som, (Tex.  Civ.  App.  1901)  61  S.  W.  144. 
But  see  German  Ins.  Co.  v.  Horan,  15  Ky.  L. 
Rep.  208. 

89.  Alaiama. —  Western  Assur.  Co.  v, 
Stoddard,  88  Ala.  606,  7  So.  379. 

Arkansas. —  Dwelling-House  Ins.  Co.  v. 
Brodie,  52  Ark.  11,  11  S.  W.  1016,  4  L.  R.  A. 
458. 

Iowa. —  McMurray  v.  Capitol  Ins.  Co.,  87 
Iowa  453,  54  N.  W.  354;  Eggleston  v.  Council 
Bluffs  Ins.  Co.,  65  Iowa  308,  21  N.  W.  652. 

Michigan. —  Robison  v.  Ohio  Farmers'  Ins. 
Co.,  93  Mich.  533,  53  N.  W.  821. 

Missouri. —  Ayres  v.  Phoenix  Ins.  Co.,  66 
Mo.  App.  288. 

Texas. — ■  Wagner  v.  Westchester  F.  Ins.  Co., 
92  Tex.  549,  50  S.  W.  569. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  966 
et  seq. 

Contra. —  Commonwealth  Mut.  F.  Ins.  Co. 
V.  Huntzinger,  98  Pa.  St.  41 ;  State  Mut.  F. 
Ins.  Co.  V.  Arthur,  30  Pa.  St.  315.  In  Ken- 
nedy V.  St.  Lawrence  County  Mut.  Ins.  Co., 
10  Barb.  (N.  Y.)  285,  and  Rohrbach  v.  Ger- 
mania F.  Ins.  Co.,  62  N.  Y.  47,  20  Am.  Rep. 
451,  in  which  last  mentioned  case  there  was 
also  a  stipulation  that  the  agent  was  to  be 
considered  the  agent  of  the  insured,  this  pro- 
vision was  upheld. 

90.  Georgia. —  Clay  v.  Phoenix  Ins.  Co.,  97 
Ga.  44,  25  S.  E.  417 ;  City  F.  Ins.  Co.  v.  Car- 
rugi,  41  Ga.  660. 

Illinois. —  Lycoming  Ins.  Co.  v,  Barringer, 
73  111.  230 ;  Reaper  City  Ins.  Co.  v.  Jones,  62 
111.  458. 

Iowa. —  Lamb  v.  Council  Bluffs  Ins.  Co.,  70 
Iowa  238,  30  N.  W.  497. 

Kentucky. —  Rhode  Island  Underwriters' 
Assoc.  V.  Monarch,  98  Ky.  305,  32  S.  W.  959, 
17  Ky.  L.  Rep.  876;  Kenton  Ins.  Co.  v.  Shea, 
6  Bush  174,  99  Am.  Dec.  676. 

Maine. —  Emery  v.  Piscataqua  F.  &  M.  Ins. 
Co.,  52  Me.  322. 

Michigan.- —  Peoria  M.  &  F.  Ins.  Co.  v.  Hall, 
12  Mich.  202. 

Minnesota. —  Broadwater  v.  Lion  F.  Ins. 
Co.,  34  Minn.  465,  26  N.  W.  455. 

Missouri. —  Parsons  v.  Knoxville  F.  Ins. 
Co.,  132  Mo.  583,  31  S.  W.  117,  34  S.  W. 
476. 

New  Hampshire. —  Perry  v.  Dwelling-House 
Ins.  Co.,  67  N.  H.  29i,  33  Atl.  731,  68  Am. 
St.  Rep.  668;  Hadley  v.  New  Hampshire  F. 
Ins.  Co.,  55  N.  H.  110. 

New  York. —  Carpenter  v.  German- Ameri- 
can Ins.  Co.,  135  N.  Y.  298,  31  N.  E.  1015; 
Berry  v.  American  Cent.  Ins.  Co.,  132  N.  Y. 
49,  30  N.  E.  254,  28  Am.  St.  Rep.  548  [af- 
firming 55  Hun  612,  2  N.  Y.  Suppl.  762]; 
Brothers  v.  California  Ins.  Co.,  121  N.  Y.  659, 
24  N.  E.  d092;  Van  Schoick  v.  Niagara  F. 
Ins.  Co.,  68  N.  Y.  434;  Pitney  v.  Glen's  Falls 
Ins.  Co.,  65  N.  Y.  6 ;  McCabe  v.  Fkrm  Build- 
ings P.  Ins.  Co.,  14  Hun  602. 
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(b)  Particular  Conditions  —  (1)  As  to  Title  oe  Interest  of  Insured.  The 
insurance  company  is  therefore  taken  to  have  waived  a  defect  in  the  title  of  the 
insured,  against  which  a  condition  of  the  policy  is  directed,  of  which  it  was  cog- 
nizant when  tlie  policy  was  issued."  The  company  cannot  assert  that  the  fact 
that  the  building  insured  stands  upon  leased  ground  vitiates  the  insurance,  by 
the  terms  of  the  policy,  when  such  fact  was  disclosed  or  known  to  the  agent  or 
to  the  company .^^  And  indeed  it  has  been  held  that  the  rule  is  the  same  where 
the  policy  is  conditioned  to  be  void  in  case  the  title  to  the  property  be  involved  in 


North  Carolina. —  Cowell  v.  Phcenix  Ins. 
Co.,  126  N.  C.  684,  36  S.  E.  ]84. 

Virginia. —  Loudoun  County  Mut.  F.  Ins. 
Co.  V.  Ward,  95  Va.  231,  28  S.  E.  209. 

Wisconsin. —  Schultz  v.  Caledonian  Ins. 
Co.,  94  Wis.  42,  68  N.  W.  414;  Goss  v.  Agri- 
cultural Ins.  Co.,  92  Wis.  233,  65  N.  W. 
1036;  Smith  v.  Commonwealth  Ins.  Co.,  49 
Wis.  322,  5  N.  W.  804. 

United  States. — Diebold  v.  Phoenix  Ins.  Co., 
33  Fed.  807 ;  Hunt  v.  Mercantile  Ins.  Co.,  22 
Fed.  503. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  966 
et  seq. ;  and  cases  cited  supra,  XIV,  B. 

Contra. —  German  Ins.  Co.  v.  Heiduk,  30 
Nebr.  288,  46  N.  W.  481,  27  Am.  St.  Eep. 
402;  Smith  v.  Farmers'  Mut.  P.  Ins.  Co.,  19 
Ohio  St.  287. 

91.  Arkansas. —  State  Mut.  Ins.  Co.  v.  La- 
tourette,  71  Ark.  242,  74  S.  W.  300,  100  Am. 
St.  Rep.  63. 

Colorado. —  American  Cent.  Ins.  Co.  v.  Don- 
Ion,  16  Colo.  App.  416,  66  Pac.  249. 

Connecticut. —  Peck  v.  New  London  County 
Mut.  Ins.  Co.,  22  Conn.  575. 

Georgia. —  Mechanics',  etc.,  Ins.  Co.  v.  Mu- 
tual Heal  Estate,  etc.,  Assoc.,  98  Ga.  262,  25 
S.  E.  457. 

Illinois. —  Union  Ins.  Co.  v.  Chipp,  93  111. 
96;  German  Ins.  Co.  v.  Miller,  39  111.  App. 
633;  German  F.  Ins.  Co.  v.  Carrow,  21  111. 
App.  631. 

Indiana. —  Manchester  P.  Assur.  Co.  v. 
Koerner,  13  Ind.  App.  372,  40  N.  E.  1110,  41 
N.  E.  848,  55  Am.  St.  Rep.  231. 

Iowa. —  Key  v.  Des  Moines  Ins.  Co.,  77 
Iowa  174,  41  N.  W.  614. 

Kentucky. —  London,  etc.,  Ins.  Co.  v.  Ger- 
teisen,  106  Ky.  815,  51  S.  W.  617,  21  Ky.  L. 
Eep.  471;  Phcenix  Ins.  Co.  v.  Beechland 
Grange,  7  Ky.  L.  Rep.  670. 

Michigan. —  Hamilton  v.  Dwelling  House 
Ins.  Co.,  98  Mich.  535,  57  N.  W.  735,  22 
L.  R.  A.  527. 

Missouri. —  Clark  v.  Knoxville  F.  Ins.  Co., 
61  Mo.  App.  181. 

New  Hampshire. —  Leach  v.  Republic  F. 
Ins.  Co.,  58  N.  H.  245. 

New  York. —  Forward  v.  Continental  Ins. 
Co.,  142  N.  Y.  382,  37  N.  E.  615,  25  L.  E.  A. 
637;  Van  Tassel  v.  Greenwich  Ins.  Co.,  28 
N.  Y.  App.  Div.  163,  51  N.  Y.  Suppl.  79; 
Neafie  v.  Woodcock,  15  N.  Y.  App.  Div.  618, 
44  N.  Y.  Suppl.  768;  Miaghan  v.  Hartford 
F.  Ins.  Co.,  24  Hun  58 ;  Broadhead  v.  Lycom- 
ing F.  Ins.  Co.,  23  Hun  397. 

North  Carolina. —  Strause  v.  Palatine  Ina. 
Co.,  128  N.  C.  64,  38  S.  E.  256. 

South  Carolina. —  Graham  v.  American  F. 
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Ins.  Co.,  48  S.  C.  195,  26  S.  E.  323,  59  Am. 
St.  Eep.  707. 

Texas. — Wagner  v.  Westchester  P.  Ins.  Co., 
92  Tex.  549,  50  S.  W.  569. 

United  States. —  Field  v.  Insurance  Co.  of 
North  America,  9  Fed.  Caa.  No.  4,767,  6  Biss. 
121. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  988 
et  seq. 

Compare  Commercial  P.  Ins.  Co.  v.  Allen, 
80  Ala.  571,  1  So.  202,  where  the  rule  was 
applied,  it  appearing  that  the  insurance  agent 
lived  in  the  town  where  the  property  was 
situated  and  hence  must  have  known  of  the 
true  situation  of  affairs. 

The  case  is  all  the  stronger  against  the  in- 
surer in  case  the  insured  has  made  no  mis- 
representation. Eockford  Ins.  Co.  v.  Farm- 
ers' State  Bank,  50  Kan.  427,  31  Pac.  1063; 
American  Cent.  Ins.  Co.  v.  McLanathan,  11 
Kan.  533;  Milwaukee  Mechanics'  Ins.  Co.  v. 
Brown,  3  Kan.  App.  225,  44  Pac.  35;  Hart- 
ford Ins.  Co.  V.  Haas,  87  Ky.  531,  9  S.  W. 
720,  10  Ky.  L.  Rep.  573,  2  L.  R.  A.  64; 
Hilliard  v.  Caledonia  Ins.  Co.,  5  Ohio  S.  &  C. 
PI.  Dec.  576,  7  Ohio  N.  P.  561;  Burson  v. 
Philadelphia  Fire  Assoc,  136  Pa.  St.  267, 
20  Atl.  401,  20  Am.  St.  Rep.  919. 

Where  the  agent  knew  that  the  building 
was  owned  by  the  firm,  and  that  the  premium 
was  paid  by  both,  it  is  no  defense  to  an  ac- 
tion on  a  policy  that  it  was  issued  in  the 
name  of  one  of  two  partners.  Gerard  F.  &  M. 
Ins.  Co.  V.  Frymier,  (Tex.  Civ.  App.  1895) 
32  S.  W.  55. 

The  amount  of  recovery  has  been  held  to 
be  the  same  as  though  the  insured  had  the 
extent  of  title  that  he  asserted  he  had,  he  hav- 
ing paid  a  premium  as  though  he  held  the 
larger  title.  Western  Assur.  Co.  v.  Stoddard, 
88  Ala.  606,  7  So.  379. 

92.  Illinois. —  Germania  F.  Ins.  Co.  v. 
Hick,  23  111.  App.  381  [affirmed  in  125  111. 
361,  17  N.  E.  792,  8  Am.  St.  Eep.  384]. 

Michigan. —  Ahlberg  v.  German  Ins.  Co.,  94 
Mich.  259,  53  N.  W.  1102  [following  Hoose  v. 
Prescott  Ins.  Co.,  84  Mich.  309,  47  N.  W.  587, 
11  L.  E.  A.  340]. 

Mississippi. —  Home  Ins.  Co.  V.  Gibson,  72 
Miss.  58,  17  So.  13. 

New  York. —  Brothers  v.  California  Ins. 
Co.,  121  N.  Y.  659,  24  N.  E.  1092;  Van 
Schoick  V.  Niagara  P.  Ins.  Co.,  68  N.  Y.  434; 
Baldwin  v.  Citizens'  Ins.  Co.,  60  Hun  389,  15 
N.  Y.  Suppl.  587. 

South  Carolina.— Felzer  Mfg.  Co.  V.  Sun 
Fire  Office,  36  S.  C.  213,  15  S.  E.  562. 

Utah. —  West  v.  Norwich  Union  F.  Ins. 
Soe.,  10  Utah  442,  37  Pac.  685. 
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litigation,'^  or  if  foreclosure  proceedings  be  commenced,  and  a  breach  of  such 
conditions  is  known  to  the  insurer  when  the  policy  is  issued.'^  It  seems,  how- 
ever, that  the  rule  cannot  be  applied  to  a  knowledge  of  the  fact  that  the  insured 
had  no  insurable  interest.''^ 

(2)  As  TO  Encumbeanoes.  So,  although  the  policy  is  conditioned  to  be  void 
if  the  premises  be  encumbered,  if  the  policy  is  issued  with  a  knowledge  of  the 
existing  encumbrance  on  the  part  of  the  insurer  or  its  agent,  the  condition  is 
thereby  waived,  although  the  insured  does  not  disclose  the  encumbrance  or  repre- 
sents that  none  exists.'^ 

(3)  As  TO  Additional  Insueance.  Likewise  the  insurer  is  estopped  from  set- 
ting up  a  misrepresentation  concerning,  or  the  existence  of,  additional  insurance 
contrary  to  the  provisions  of  the  policy  when  it  was  aware  of  such  insurance  out- 
standing at  the  time  the  contract  was  completed." 


Yirgvnia. —  Manhattan  P.  Ins.  Co.  v.  Weill, 
28  Gratt.  389,  26  Am.  Rep.  364. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  987. 

93.  American  Cent.  Ins.  Co.  v.  Brown,  29 
111.  App.  602. 

94.  Benjamin  v.  Palatine  Ins.  Co.,  80  N.  Y. 
App.  Div.  260,  80  N.  Y.  Suppl.  256. 

95.  Agricultural  Ins.  Co.  v.  Montague,  38 
Mich.  548,  31  Am.  Rep.  326.  But'  see  Me- 
chanics', etc.,  Ins.  Co.  «;.  Mutual  Real  Estate, 
etc.,  Assoc,  98  Ga.  262,  25  S.  E.  457. 

96.  Alabama. —  Phoenix  Ins.  Co.  v.  Cope- 
land,  90  Ala.  386,  8  So.  48. 

Illinois. —  Home  Mut.  F.  Ins.  Co.  v.  Gar- 
field, 60  III.  124,  14  Am.  Rep.  27. 

Iowa. —  Bartlett  v.  Fireman's  Fund  Ins. 
Co.,  77  Iowa  155,  41  N.  W.  601 ;  Boetcher  v. 
Hawkeye  Ins.  Co.,  47  Iowa  253;  Himtley  v. 
Home  Ins.  Co.,  42  Iowa  709. 

Kentucky. —  German  Ins.  Co.  V.  Horan,  15 
Ky.  L.  Rep.  208. 

Michigan. —  Gristock  v.  Royal  Ins.  Co.,  84 
Mich.  161,  47  N.  W.  549,  87  Mich.  428,  49 
N.  W.  634. 

Minnesota. —  Wilson  v.  Minnesota  Farmers' 
Mut.  F.  Assoc,  36  Minn.  112,  30  N.  W.  401, 
1  Am.  St.  Rep.  659. 

Missouri. —  Breckinridge  v.  American  Cent. 
Ins.  Co.,  87  Mo.  62;  Rosencrans  v.  North 
American  Ins.  Co.,  66  Mo.  App.  352. 

Nebraska. —  German- American  Ins.  Co.  V. 
Hart,  43  Nebr.  441,  61  N.  W.  582. 

New  York. —  Robbins  v.  Springfield  F.  &  M. 
Ins.  Co.,  149  N.  Y.  477,  44  N.  E.  159  [affirm- 
ing 79  Hun  117,  29  N.  Y.  Suppl.  513] ;  For- 
ward V.  Continental  Ins.  Co.,  142  N.  Y.  382, 
37  N.  E.  615,  25  L.  R.  A.  637;  Dresser  v. 
United  Firemen's  Ins.  Co.,  45  Hun  298; 
Woodward  v.  Republic  F.  Ins.  Co.,  32  Hun 
365;  Owen  v.  Farmers'  Joint  Stock  Ins.  Co., 
10  Abb.  Pr.  N.  S.  166  note. 

Pennsylvania. —  Brown  v.  Commonwealth 
Mut.  Ins.  Co.,  41  Pa.  St.  187. 

Texas. —  German  Ins.  Co.  v.  Everett,  (Civ. 
App.  1896)  36  S.  W.  125;  Phoenix  Ins.  Co.  v. 
Ward,  7  Tex.  Civ.  App.  13,  26  S.  W.  763; 
Hartford  F.  Ins.  Co.  v.  Josey,  6  Tex.  Civ. 
App.  290,  25  S.  W.  685. 

Utah. —  West  v.  Norwich  Union  F.  Ins. 
Soc,  10  Utah  442,  37  Pac.  685. 

Virginia. —  Southern  Mut.  Ins.  Co.  v. 
Yates,  28  Gratt.  585. 

Wisconsin. —  McDonald      v.      Philadelphia 


Fire  Assoc,  93  Wis.  348,  67  N.  W.  719; 
Dowling  V.  Lancashire  Ins.  Co.,  92  Wis.  63, 
65  N.  W.  738,  31  L.  R.  A.  112;  Renier  V. 
Dwelling-House  Ins.  Co.,  74  Wis.  89,  42  N.  W. 
208;  Harriman  v.  Queen  Ins.  Co.,  49  Wis.  71, 
5  N.  W.  12. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  989. 

For  example  where  a  widow  insures  prop- 
erty for  the  benefit  of  the  heirs  and  repre- 
sents that  there  is  no  encumbrance,  the 
insurer  cannot  set  up  that  her  dower  interest 
for  life  constituted  an  encumbrance  contrary 
to  the  terms  of  the  policy,  when  the  agent 
was  aware  of  the  fact  that  she  had  dower 
rights  therein.  Haire  v.  Ohio  Farmers'  Ins. 
Co.,  93  Mich.  481,  53  N.  W.  623,  32  Am.  St. 
Rep.  516.  So  where  the  company  has  pre- 
viously insured  the  estate  of  the  encum- 
brancer, it  is  deemed  to  have  knowledge  of 
the  encumbrance.  Rowley  v.  Empire  Ins.  Co., 
36  N.  Y.  550,  4  Abb.  Dec.  131,  3  Keyes  557,  3 
Transcr.  App.  285. 

Failure  to  give  notice  of  the  existence  of  a 
mortgage  on  property  insured,  when  required 
by  the  terms  of  the  policy,  is  not  waived  by 
the  insurer's  knowledge  of  a  mortgage  sub- 
sequently given  on  the  property  to  secure 
money  with  which  to  pay  a  mortgage  at  the 
time  the  policy  was  issued.  Insurance  Co. 
of  North  America  v.  Wicker,  93  Tex.  390,  55 
S.  W.  740. 

97.  Georgia. —  City  F.  Ins.  Co.  v.  Carrugi, 
41  Ga.  660. 

Illinois. —  Lycoming  Ins.  Co.  v.  Barringer, 
73  111.  230. 

Iowa. —  Miller  v.  Hartford  F.  Ins.  Co.,  70 
Iowa  704,  29  N.  W.  411. 

Kansas. —  Niagara  F.  Ins.  Co.  v.  Johnson, 
4  Kan.  App.  16,  45  Pac.  789. 

Kentucky. —  Kenton  Ins.  Co.  v.  Shea,  6 
Bush  174,  99  Am.  Dec  676. 

Minnesota. —  Brandup  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  27  Minn.  393,  7  N.  W.  735. 

Mississippi. —  Equitable  F.  Ins.  Co.  v.  Alex- 
ander, (1892)   12  So.  25. 

Missouri. —  Carr  v.  Hibernia  Ins.  Co.,  2  Mo. 
App.  466. 

New  York. —  Pitney  v.  Glen's  F'alls  Ins.  Co., 
65  N.  Y.  6;  Rowley  v.  Empire  Ins.  Co.,  36 
N.  Y.  550,  4  Abb.  Dec.  131,  3  Keyes  557,  3 
Transcr.  App.  285 ;  Landers  v.  Watertown  F. 
Ins.  Co.,  19  Hun  174;  MeCabe  v.  Farm  Build- 
ings F.  Ins.  Co.,  14  Hun  602. 
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(4)  Other  Conditions  oe  Miseepeesentations.  So  also  the  general  rule  as 
to  tlie  effect  of  the  insurer's  knowledge  at  the  time  of  issuing  the  policy  to  create 
an  estoppel  to  claim  a  forfeiture,  or  to  show  a  waiver  of  condition,  has  also  been 
applied  with  respect  to  other  particular  conditions  and  misrepresentations.'^ 

(ii)  Acts  Whioh  if  Contintwd  Would  Be  a  Bbsaom  of  Oondition — 
(a)  In  General.  It  has  been  said  that  a  mere  knowledge  of  a  future  intent  to 
violate  any  of  the  provisions  of  a  policy  can  never  be  held  to  constitute  a 
waiver.^'     However  language  distinctly  appears  in  the  adjudications  to  the  efieet 


Permsj/lvania.-—  Farmers'  Mut.  Ins.  Co.  v, 
Taylor,  73  Pa.  St.  342;  Uhler  v.  Farmers' 
American  F.  Ins.  Co.,  4  Leg.  Gaz.  354. 

Rhode  Island. —  Keed  v.  Equitable  F.  &  M. 
Ins.  Co.,  17  R.  I.  785,  24  Atl.  833,  18  L.  R.  A. 
496. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §§  991, 
992. 

If  the  insurer  has  issued  the  prior  policy, 
its  knowledge  thereof  is  a  waiver  of  a  con- 
dition of  the  subsequent  policy  against  any 
other  insurance.  Rowley  v.  Empire  Ins.  Co., 
36  N.  Y.  550,  4  Abb.  Dec.  131,  3  Keyes  557,  3 
Transcr.  App.  285. 

The  estoppel  is  all  the  stronger  if  the 
agent  has  agreed  that  the  prior  insurance 
shall  be  canceled  within  a,  reasonable  time, 
and  cancellation  is  had  pursuant  to  such 
agreement.  Knowles  v.  American  Ins.  Co., 
66  Hun  (N.  Y.)  220,  21  N.  Y.  Suppl.  50, 

Where  an  agent  accepts  an  application  with 
the  understanding  that  the  insurance  is  to  be 
divided  with  another  company,  this  is  a 
waiver  of  notice  of  the  additional  insurance. 
Brumfield  v.  Union  Ins.  Co.,  87  Ky.  122,  7 
S.  W.  893,  10  Ky.  L.  Rep.  13. 

When  sued  upon  an  oral  contract  the  in- 
surer cannot  assert  that  the  policy  if  issued 
would  have  contained  a  prohibition  against 
any  additional  insurance,  when  the  agent  was 
informed  of  such  insurance  and  made  no  ob- 
jection thereto.  Baile  v.  St.  Joseph  F.  &  M. 
Ins.  Co.,  73  Mo.  371. 

98.  See  eases  cited  infra,  this  note. 

For  example  if  the  present  condition  of  the 
premises  be  not  4isclosed  or  be  misrepre- 
sented, the  knowledge  thereof  of  the  insurer 
or  agent  serves  to  estop  the  insurer  from  ob- 
jection. Waterbury  t>.  Dakota  F.  &  M.  Ins. 
Co.,  6  Dak.  468,  43  N.  W.  697;  Richards  v. 
Washington  F.  &  M.  Ins.  Co.,  60  Mich.  420, 
27  N.  W.  586;  Campbell  v.  Merchants',  etc., 
Mut.  F.  Ins.  Co.,  37  N.  H.  35,  72  Am.  Dee. 
324;  Real  v.  Park  F.  Ins.  Co.,  16  Wis.  241, 
82  Am.  Dec.  719.  So  likewise  if  the  expos- 
ures be  misrepresented  but  the  true  situation 
is  known  (Michigan  Shingle  Co.  v.  State  In- 
vest., etc.,  Co.,  94  Mich.  389,  53  N.  W.  945, 
22  L.  R.  A.  319 ;  Thomas  v.  Hartford  F.  Ins. 
Co.,  20  Mo.  App.  150),  or  if  the  valuation  of 
the  building  is  not  correct  and  the  insurer 
knew  that  the  insured's  statement  was  but 
an  estimate  (Merchants',  etc.,  Ins.  Co.  v.  Vin- 
ing,  68  Ga.  197;  Daeey  v.  Agricultural  Ins. 
Co.,  21  Him  (N.  Y.)  83),  or  if  the  facts  from 
which  a  valuation  could  be  determined  were 
known  to  the  insurer,  the  breaches  are 
waived  (German  Ins.  Co.  v.  Miller,  39  111. 
App.    633;    Virginia    F.    &    M.    Ins.    Co.    v. 
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Saunders,  86  Va.  969,  11  S.  E.  794.  Contra, 
Hartford  F.  Ins.  Co.  v.  Magee,  47  111.  App. 
367).  Concealment  cannot  be  asserted  in 
ease  the  insurer's  agent  examined  the  prem- 
ises and  made  out  the  application,  in  the 
absence  of  collusion.  Richards  v.  Washing- 
ton P.  &  M.  Ins.  Co.,  60  Mich.  420,  27  N.  W. 
586 ;  Hadley  v.  Nevr  Hampshire  F.  Ins.  Co., 
55  N.  H.  110;  Howard  P.  Ins.  Co.  v.  Bruner, 
23  Pa.  St.  50.  And  the  rule  has  been  in- 
voked to  create  an  estoppel  against  the  asser- 
tion of  a  forfeiture  for  failure  to  observe  the 
"  iron-safe  "  clause.  Cumow  v.  Phosnix  Ins. 
Co.,  46  S.  C.  79,  24  S.  E.  74.  Also  to  pre- 
vent forfeiture  for  breach  of  condition  against 
running  a  factory  at  night  (Couch  v.  Roch- 
ester German  F.  Ins.  Co.,  25  Hun  (N.  Y.) 
469),  and  against  the  cessation  of  operation 
of  a  factory  (Bellevue  Roller  Mill  Co.  v. 
London,  etc.,  F.  Ins.  Co.,  4  Ida.  307,  39  Pac. 
196),  and  against  change  in  title  or  interest 
(Walsh  V.  Dwelling-House  Ins.  Co.,  2  Lack. 
Leg.  N.  (Pa.)   125). 

99.  This  rule  appears  to  be  uniform'  in 
those  states  where  parol  evidence  is  inadmis- 
sible to  vary  the  written  policy. 

Georgia. —  Morris  v.  Imperial  Ins.  Co.,  106 
Ga.  461,  32  S.  E.  595. 

Iowa. —  Sowers  v.  Des  Moines  Mut.  F.  Ins. 
Co.,  113  Iowa  551,  85  N.  W.  763.  But  see 
Erb  V.  Fidelity  Ins.  Co.,  99  Iowa  727,  69 
N.  W.  261,  where  the  court  found  a  waiver 
when  the  agent  knew  that  the  insured  in 
violation  of  the  conditions  of  the  policy  had 
applied  for  concurrent  insurance  and  that  it 
would  be  issued.'  And  see  Doon  Independent 
School  Dist.  V.  Des  Moines  Fidelity  Ins.  Co., 
113  Iowa  65,  84  N.  W.  956,  semile. 

New  York. —  Gray  v.  Germania  F.  Ins.  Co., 
155  N.  Y.  180,  49  N.  E.  675  [reversing  84 
Hun  504,  32  N.  Y.  Suppl.  424] ;  Schachne  v. 
Hamburg-Bremen  F.  Ins.  Co.,  10  N.  Y.  St. 
705.  But  see  McCabe  v.  Dutchess  Countv 
Mut.  Ins.  Co.,  14  Hun  599. 

Ohio. —  Elstner  v.  Cincinnati  Equitable  Ins. 
Co.,  1  Disn.  412,  12  Ohio  Dec.   (Reprint)  703. 

reajos.— Hartford  F.  Ins.  Co.  v.  Post,  25 
Tex.  Civ.  App.  428,  62  S.  W.  140. 

Wisconsin. —  Worachek  v.  New  Denmark 
Mut.  Home  F.  Ins.  Co.,  102  Wis.  81,  78  N.  W. 
165. 

United  States. —  United  Firemen's  Ins.  Co. 
V.  Thomas,  82  Fed.  406,  27  C.  C.  A.  42,  47 
L.  R.  A.  450. 

Massachusetts  and  New  Jersey  do  not  ad- 
mit parol  evidence  as  to  a  different  contem- 
poraneous understanding  from  that  men- 
tioned in  the  policy.  Lee  v.  Howard  F.  Ins. 
Co.,   3   Gray    (Mass.)    583;   Dewees  v.  Man- 
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"that  when  a  prohibited  act  has  been  customary  and  the  agent  knows  the  insured 
intends  to  continue  the  same  when  the  policy  is  issued,  there  is  a  waiver.^ 

(b)  Keeping  of  an  Iron  Safe.  In  connection  with  the  breach  of  a  condition 
requiring  the  keeping  of  an  iron  safe,  etc.,^  some  authorities  assert  that  a  mere 
knowledge  when  the  policy  is  issued  that  tlie  insured  has  no  such  safe  is  a  waiver,' 
and  others  state  the  opposite  rule  to  be  true.^ 

(o)  Keeping  or  Use  of  Prohibited  Article.  The  knowledge  of  an  insurer 
that  articles  prohibited  by  the  policy  as  dangerous  are  used  or  kept  on  the  prem- 
ises when  the  policy  is  issued  will  estop  it  to  claim  a  forfeiture  because  of  the 
continuation  of  such  use ;.'  but  tlie  contrary  has  been  stated,  inasmuch  as  non 
constat  that  such,  use  will  be  continued,  and  the  insurer  is  entitled  to  suppose 
that  the  insured  will  comply  witb  the  provisions  of  the  poUcy.^ 

(d)  Prohibited,  Oecupcmcy  or  Use.  If  the  insurer  on  accepting-  the  policy 
knows  that  a  ])rohibited  occupancy  or  use  is  had  of  the  insured  premises,  a  waiver 
is  held  to  result  from  such  kn&wledge,'  although  some  authorities  are  to  the  effect 


hattan  Ins.  Co.,  35  N.  J.  L.  366.     See  SMjjm, 
p.  786  note  61,  p.  809  note  70. 

Breach  of  eQnditiont  against  coounencentent 
of  foreclosure  ptoceedings  is  not  waived 
where  the  agent  knew  that  a.  mortgage  would 
mature  during  the  life  of  the  policy.  Hart- 
ford F.  Ins.  Co.  V.  Clayton^  ^7  Tex.  Civ.  App. 
644,  43  S.  W.  &10. 

If  an  express  recognition  ia  made  of  a  pos- 
sible future  use  of  a  prohibited  character  by 
a  provision  that  if  such  use  occurs  the  pre- 
mium may  be  increased,  the  doing  of  such  act 
will  not  avoid  the  policy.  Steers  v.  Home 
Ins.  Co.,  38  La.  Ann.  952. 

There  is  no  misdescription,  however,  in 
describing  the  property  insured  as  it  would 
be  when  additions  are  completed,  which  are 
intended  when  the  policy  issujea^  if  the  aigent 
knows  of  such  intention.  Perry  County  Ins. 
Co.  V.  Stewart,  19  Pa.  St.  45. 

When  an  insurer  cancels  a  -^xt  of  the 
amount  it  is  carrying  with  the  insured,  being 
notified  then  that  the  latter  intends  to  replace 
the  sum  in  another  company,  the  insurer  is 
charged  with  notice  of  the  insurance  so 
placed.  Parsons  v.  Victoria  Mut.  F.  Ins.  Co., 
29  U.  C.  C.  P.  22.  See  also  Lvons  v.  Globe 
Mut.  F.  Ins.  Co.,  27  U.  C.  C.  P.  567.  See  also 
»upra,  XIV,  E,  3,  a,   (l),   (b),   (3). 

1.  Germania  Ins.  Co.  v.  Ashby,  65  S.  W. 
611,  23  Ky.  L.  Kep.  1564;  German  Ins.  Co.  ■». 
Hart,  16  Ky.  L.  Rep.  344;  Hartley  v.  Penn- 
sylvania F.  Ins.  Co.,  91  Minn.  382,  98  N.  W. 
198,  103  Am.  St.  Rep.  512;  Mitchell  v.  Missis- 
sippi Home  Ibs.  Co.,  72  Miss.  53,  18  So.  86, 
48  Am.  St.  Rep.  535. 

a.  In  Andes  Ins.  Co.  ■;;.  Shipamn,  77  111. 
189,  it  was  said  that  a  waiver  had  occurred 
of  a  provision  that  a  record  by  means  of  a 
watch-clock  should  be  kept  of  the  watchman's 
performance  of  duty  when  the  agent  knew 
that  the  insured  did  not  possess  such  a  clock. 
And  so  with  reference  to  the  keeping  of  books 
of  account.  German  Ins.  Co.  v.  Allen,  69 
Kan.  729,  77  Pac.  529. 

The  Kentucky  doctrine  is  that  the  iron 
safe  clause  is  unreasonable.  Germania  Ins. 
Co.  V.  Ashby,  112  Kv.  303,  65  S.  W. 
611,  23  Ky.  L.  Rep.  1564,  99  Am.  St.  Rep. 
295. 
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3.  Mitehell  v.  Mississippi  Home  las.  Co., 
72  Miss.  53,  18  So.  86,  48  Am.  Rep.  535; 
Harvey  v.  Parkersburg  Ins.  Co.,  37  W.  Va. 
272,  16  S.  E.  580. 

4.  Morris  v.  Imperial  Ins.  Co.,  106  Ga.  461, 
32  S.  E.  595;  Sowers  v.  Des  Moines  Mut.  F. 
Ins.  Co.,  113  Iowa  551,  85  N.  W.  763;  Crigler 
V.  Standard  F.  Ins.  Co.,  49  Mo.  App.  11. 

5.  California. —  Kruger  v.  Western  F.  &  M. 
Ins.  Co.,  72  Cal.  91,  la  Pac.  156,  1  Am.  St. 
Rep.  42. 

Calorada. —  State  Ins.  Co.  v.  Taylor,  14 
Colo.  499,  24  Pac.  333,  20  Am.  St.  R6p._281. 

lUinois. —  Kings  County  F^  Ins.  Co.  r. 
Swigert,  U  111.  App.  590. 

Indiana. —  Farmers'  Ins.  Assoc,  v.  Reavis, 
(1904)  70  N.  E.  518,  71  N.  E.  905. 

Kentucky. —  Kenton  Ins.  Co.  i".  Downs,  90 
liy.  236,  13  S.  W.  882,  12,  Ky.  L.  Rep.  115; 
American  F.  Ins>  Go.  v.  Nugent„  7  Ky.  L. 
Rep.  597.  But  see  Western  Assur.  Co.  v. 
Rector,  85  Ky.  294,  3  S.  W.  415,  9  Ky.  L. 
Rep.  3. 

Michigan. —  Peoria  M.  &  F.  Ins.  Co.  v.  Hall, 
12  Mich.  202. 

Mississippi. —  Rivara  v.  Queen's  Ins.  Co., 
62  Miss.  720. 

New  Hampshire. —  Wheeler  v.  Tradwrs'  Ins. 
Co.,   (1885)    1  Atl.  293. 

See  28  Cent.  Dig.  tit.  "  Insurance."  §  985 ; 
and  supra,  XIII,  C. 

6.  Birmingham  F.  Ins.  Co.  v.  Kroegher,  83 
Pa.  St.  64,  24  Am.  Rep.  147.  And  see  Georgia 
Home  Ins.  Co.  v.  Jacobs,  56  Tex.  366. 

When  the  prohibited  user  was  by  the  pie- 
ceding  occupant  this  principle  has  been  ap- 
plied, although  the  building  was  not  equipped 
for  the  use  of  any  other  illuminant  than  that 
prohibited.  Minzesheimer  v.  Continental  Ins. 
Co.,  37  N.  Y.  Super.  Ct.  332. 

7.  Illinois. — Imperial  F.  Ins.  Co.  v.  Shimer, 
96  111.  580;  Rockford  Ins.  Co.  v.  Warne,  22 
111.  App.  19. 

Mississippi. —  Liverpool,  etc.,  Ins.  Co.  v. 
Farnswerth  Lumber  Co.,  72  Miss,  555,  17  So. 
445. 

Missouri. —  Columbia  Planing  Mill  Co.  v. 
American  F.  Ins.  Co.,  59  Mo.  App.  204. 

Nelrasha. —  Springfield  F.  &  M.  Ins.  Co. 
V.  McLimans,  28  Nebr.  846,  45  N.  W.  171. 

[XIV,  E,  3,  a,  (n).  (d)] 
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that  to  constitute  a  waiver  of  conditions  as  to  future  use  something  more  must 
appear  tlian  the  mere  Icnowledge  of  the  agent  or  the  insurer  that  such  use  had 
previously  been  customary.^ 

(e)  Vacancy  of  Premises.  Although  it  does  not  follow  that  vacancy  of  the 
premises  will  continue  because  the  pi-emises  are  vacant  and  unoccupied  at  the 
time  when  they  are  insured,  yet  it  has  generally  been  held  that  the  insurance 
company  cannot  claim  a  forfeiture  by  reason  of  the  continuance  of  a  vacancy 
existing  with  its  knowledge  at  the  time  the  policy  issues.'    But  if  the  building 


yew  York. —  DriscoU  v.  German- American 
Ins.  Co.,  74  Hun  153,  26  N.  Y.  Suppl.  646. 

OMo. — United  Firemen's  Ins.  Co.  v.  Kukral, 
7  Ohio  Cir.  Ct.  356,  4  Ohio  Cir.  Dec.  633. 

Canada. —  Gouinloek  v.  Manufacturers,  etc., 
Mut.  Ins.  Co.,  43  U.  C.  Q.  B.  563. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  982. 

The  principle  has  been  applied  to  a  case 
where  the  breach  assigned  was  the  operation 
of  a  factory  at  night  (Improved  Match  Co. 
V.  Michigan  Mut.  F.  Ins.  Co.,  122  Mich.  256, 
80  N.  W.  1088;  American  Cent.  Ins.  Co.  v. 
McCrea,  8  Lea  (Tenn.)  513,  41  Am.  Hep. 
647)  or  the  non-operation  of  a  factory  (Hum- 
phry «.  Hartford  F.  Ins.  Co.,  12  Fed.  Cas. 
No.   6,875,   15   Blatehf.   504). 

Knowledge  of  customary  usage  or  acts. —  It 
should  be  remembered  that  many  courts  hold 
that  conditions  as  to  the  use  of  prohibited 
articles  and  as  to  the  doing  of  prohibited 
acts  are  waived  when  the  insurer  issues  its 
policy  with  knowledge  that  such  articles  are 
custpmarily  used  or  such  acts  are  done  by 
the  necessities  of  the  trade  carried  on  in  the 
premises  insured.  New  York  v.  Brooklyn  F. 
Ins.  Co.,  41  Barb.  (N.  Y.)  231;  McKeesport 
Mach.  Co.  V.  Ben  Franklin  Ins.  Co.,  173 
Pa.  St.  53,  34  Atl.  16.  But  other  courts  deny 
this  and  assert  that  a  specific  prohibition 
governs  over  custom.  Cassimus  v.  Scottish 
Union,  etc.,  Ins.  Co.,  135  Ala.  256,  33  So.  163. 
See  also  supra,  XIII,  C.  There  is  no  waiver 
of  the  clause  of  a  policy  requiring  the  main- 
tenance of  a  clear  space  of  a  certain  distance 
around  a  mill,  where  the  agent  knows  that 
such  a  space  has  not  previously  been  main- 
tained and  he  states  the  respective  rates 
with  or  without  compliance  therewith,  issu- 
ing the  policy  at  the  higher  rate,  but  the 
same  containing  a  clause  requiring  compli- 
ance. Keller  t:  Liverpool,  etc.,  Ins.  Co.,  27 
Tex.  Civ.  App.  102,  65  S.  W.  695. 

Where  objection  is  made  by  the  agent  and 
an  amendment  of  the  conditions  is  promised 
by  the  insured  there  is  no  waiver.  Merchants' 
Ins.  Co  V.  New  Mexico  Lumber  Co.,  10  Colo. 
App.  223,  51  Pae.  174. 

8.  Concordia  F.  Ins.  Co.  i".  Johnson,  4  Kan. 
App.  7,  45  Pac.  722;  Reardon  v.  Faneuil  Hall 
Ins.  Co.,  135  Mass.  121;  Lee  v.  Howard  F. 
Ins.  Co.,  3  Gray  (Mass.)  583;  Dewees  v.  Man- 
hattan Ins.  Co.,  35  N.  J.  L.  366.  And  see  also 
Petit  V.  German  Ins.  Co.,  98  Fed.  800. 

This  rule  should  always  be  true  where  the 
insurer  has  no  reason  to  believe  that  the  in- 
sured intends  in  the  future  to  do  any  pro- 
hibited act.  Dodge  County  Mut.  Ins.  Co.  v. 
Eogers,  12  Wis.  337. 

9.  This  is  virtually  the  insurance  of  prop- 
erty as  vacant. 

[XIV,  E,  3.  a.  (n).  (d)] 


California. —  Smith  v.  Phoenix  Ins.  Co.,  91 
Cal.  323,  27  Pac.  738,  25  Am.  St.  Rep.  191, 
13  L.  R.  A.  475;  Smith  v.  Pennsylvania  F. 
Ins.  Co.,    (1891)   27  Pac.  742. 

Illinois. —  Germania  F.  Ins.  Co.  ■;;.  Klewer, 
27  111.  App.  590  [reversed  in  129  111.  599,  22 
N.  B.  489]. 

Michigan. —  Aurora  F.  &  M.  Ins.  Co.  v. 
Kranich,  36  Mich.  289. 

Mississippi, —  Liverpool,  etc.,  Ins.  Co.  v. 
McGuire,  52  Miss.  227. 

Missouri. —  Hackett  v.  Philadelphia  Under- 
writers, 79  Mo.  App.  16;  McCollum  v.  Hart- 
ford F.  Ins.  Co.,  67  Mo.  App.  76;  Thackery 
Min.,  etc.,  Co.  v.  American  F.  Ins.  Co.,  62 
Mo.  App.  293. 

Nebraska. —  Rochester  Loan,  etc.,  Co.  v. 
Liberty  Ins.  Co.,  44  Nebr.  537,  62  N.  W. 
877,  48  Am.  St.  Rep.  745. 

'New  Hamipshire. —  Carr  v.  Roger  Williams 
Ins.  Co.,  60  N.  H.  513. 

Neio  York. — Haight  v.  Continental  Ins.  Co., 
92  N.  Y.  51  [affirming  27  Hun  617]  ;  Short  v. 
Home  Ins.  Co.,  90  N.  Y.  16,  43  Am.  Rep. 
138;  Woodruff  v.  Imperial  F.  Ins.  Co.,  83 
N.  Y.  133;  Chase  v.  People's  F.  Ins.  Co.,  14 
Hun  456. 

Ohio — Merchants'  Ins.  Co.  v.  Frick,  5  Ohio 
Dec.   (Reprint)   47,  2  Am.  L.  Reo.  336. 

Wisconsin. —  Alkan  v.  New  Hampshire  Ins. 
Co.,  53  Wis.  136,  10  N.  W.  91. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  983. 

Contra. —  Newmarket  Sav.  Bank  v  Royal, 
Ins.  Co.,  150  Mass.  374,  23  N.  E.  210,  opinion 
by  Knowlton,  J. 

Thus  insurance  of  an  uncompleted  building 
is  a  waiver  of  a  clause  of  the  policy  against 
non-occupancy.  Queen  Ins.  Co.  v.  Kline,  32 
S.  W.  214,  17  Ky.  L.  Rep.  619;  German  Ins. 
Co.  V.  Penrod,  35  Nebr.  '273,  53  N.  W.  74; 
Bear  v.  Atlanta  Home  Ins.  Co.,  34  Misc. 
(N.  Y.)   613,  70  N.  Y.  Suppl.  581. 

If  the  policy  provides  that  a  vacancy  existing 
beyond  a  certain  length  of  time  shall  avoid  the 
policy,  it  would  seem  that  a  knowledge  of  an 
existing  terminable  vacancy  when  the  policy 
is  issued  should  not  operate  as  a  waiver  of 
the  provision,  for  the  contract  may  be  con- 
strued to  require  a  termination  of  the  exist- 
ing prohibited  condition  before  the  period 
has  elapsed.  Ranspach  v.  Teutonia  F.  Ins. 
Co.,  109  Mich.  699,  67  N.  W.  967 ;  Queen  Ins. 
Co.  V.  Chadwick,  13  Tex.  Civ.  App.  318,  35 
S.  W.  26;  Connecticut  F.  Ins.  Co.  v.  Tilley, 
88  Va.  1024,  14  S.  E.  851,  29  Am.  St.  Rep. 
770;  England  v.  Westchester  F.  Ins.  Co.,  81 
Wis.  583,  51  N.  W.  954,  29  Am.  St.  Rep.  917. 
But  see  Devine  v.  Home  Ins.  Co.,  32  Wis.  471. 
Contra,  Milwaukee  Mechanics'  Ins.  Co.  V. 
Brown,  3  Kan.  App.  225,  44  Pac.  35. 


FIRE  INSURANCE 


[19  Cye.J     819 


becomes  occupied  and  vacancy  thereafter  occurs  there  is  no  waiver  of  such 
subsequent  vacancy.^" 

b.  After  Issuance  of  Policy.  The  weight  of  authority  "  is  in  favor  of  the  rule 
that  if  the  insurer  acquires  notice  of  facts  authorizing  a  forfeiture  after  the  poUcy 
is  dehvered  and  fails  to  assert  the  same,  but  acts  as  though  the  pohcy  were  still 
subsisting  and  valid,  it  is  to  be  taken  to  have  waived  its  riglit  to  declare  a 
forfeiture.'^ 

F.  Mistake,  Negligence,  Fraud,  or  Assertions  of  Agent — i.  Effect  of 
—  a.  In  General.  The  mistake  or  negligence  of  the  insurer's  agent  must  natu- 
rally fall  upon  his  principal  rather  than  upon  the  insured,  so  long  as  the  act  is 
within  the  scope  of  his  employment.^' 

b.  Extent,  Limits,  and  Application  of  Rule  —  (i)  In  Oenebal.  All  varieties 
of  misrepresentation  '*  are  wijthin  the  application  of  this  general  rule  as  to  the 


10.  Evans  v.  Queen  Ins.  Co.,  5  Ind.  App. 
198,  31  N.  E.  843.  Contra,  Bennett  v.  Agri- 
cultural Ins.  Co.,  106  N.  Y.  243,  12  N.  E. 
609.  But  see  Woodruff  v.  Imperial  F.  Ins. 
Co.,  83  N.  Y.  133. 

11.  Some  authorities,  however,  require  that 
the  insured  must  have  incurred  a  detriment 
in  relying  on  the  apparent  recognition,  thus 
requiring  a  true  equitable  estoppel.  See 
supra,  XIV,  A,  1;  XIV,  D,  1. 

12.  See  su-pra,  XIV,  A,  1 ;  XIV,  D,  1. 

That  notice  to  a  soliciting  agent  is  not  no- 
tice to  the  principal  after  the  policy  has 
been  issued  is  always  to  be  borne  in  mind. 
Sun  Mut.  Ins.  Co.  v.  Texarkana  Foundry, 
etc.,  Co.,  (Tex.  App.  1889)  15  S.  W.  34.  See 
also  supra,  XIV,  B,  1,  b,  (ii). 

13.  See  infra,  XIV,  F,  1,  b  et  seq. 

The  knowledge  of  the  agent  is  of  course  the 
knowledge  of  the  insurer,  and  it  can  be  said 
that  the  conclusion  of  waiver  results  from 
such  knowledge.  Scott  v.  German  Ins.  Co., 
69  Mo.  App.  337. 

In  the  case  of  mutual  companies  the  rule  is 
the  same.  Parno  v.  Iowa  Merchants'  Mut. 
Ins.  Co.,  114  Iowa  132,  86  N.  W.  210;  Cum- 
berland Valley  Mut.  Protection  Co.  v.  Schell, 
29  Pa.  St.  31.  But  see  Sykora  f.  Forest  City 
Mut.  Ins.  Co.,  7  Ohio  Dec.  (Reprint)  372,  2 
Cine.  L.  Bui.  223. 

14.  See  cases  cited  in  this  and  succeeding 
notes. 

Description  of  property. — Arkansas. — Sprott 
V.  New  Orleans  Ins.  Assoc,  53  Ark.  215,  13 
S.  W.  799. 

California. —  Yoch  v.  Home  Mut.  Ins.  Co., 
Ill  Cal.  503,  44  Pac.   189,  34  L.  R.  A.  857. 

Indiana. — Phenix  Ins.  Co.  v.  Allen,  109  Ind. 
273,  10  N.  E.  85. 

Kansas. — Phenix  Ins.  Co.  v.  Weeks,  45  Kan. 
751,  26  Pac.  410. 

'New  York. —  Plumb  v.  Cattaraugus  County 
Mut.  Ins.  Co.,  18  N.  Y.  392,  72  Am.  Dec.  526; 
Benedict  v.  Ocean  Ins.  Co.,  1  Daly  8.  But 
see  Sarsfield  v.  Metropolitan  Ins.  Co.,  61 
Barb.  479,  42  How.  Pr.  97. 

Pennsylvania. —  Dowling  v.  Merchants'  Ins. 
Co.,  168  Pa.  St.  234,  31  Atl.  1087;  Howard 
F.  Ins.  Co.  V.  Bruner,  23  Pa.  St.  50;  Susque- 
hanna Mut.  F.  Ins.  Co.  V.  Cusick,  16  Wkly. 
Notes  Cas.  133.  But  see  Pottsville  Mut.  F. 
Ins.  Co.  V.  Fromm,  100  Pa.  St.  347. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1004. 


Other  or  additional  insurance. —  American 
Ins.  Co.  V.  Luttrell,  89  111.  314;  New  England 
F.  &  M.  Ins.  Co.  V.  Schettler,  38  111.  166; 
Hornthal  v.  Western  Ins.  Co.,  88  N.  C.  71. 
But  see  Commonwealth  Mut.  F.  Ins.  Co.  v. 
Huntzinger,  98  Pa.'  St.  41. 

Statements  as  to  encumbrances. —  Colorado. 
—  German  Ins.  Co.  v.  Hayden,  21  Colo.  127, 
40  Pac.  453,  52  Am.  St.  Rep.  206. 

Illinois. —  Phenix  Ins.  Co.  v.  La  Pointe,  118 
111.  384,  8  N.  E.  353  [affirming  17  111.  App. 
248]. 

Indiana. —  Bowlus  v.  Phenix  Ins.  Co.,  133 
Ind.  106,  32  N.  E.  319,  20  L.  R.  A.  400. 

Iowa. — Bartholomew  v.  Merchants'  Ins.  Co., 
25  Iowa  507,  96  Am.  Deo.  65 ;  Anson  v.  Win- 
nesheik  Ins.  Co.,  23  Iowa  84. 

Kansas. —  German  Ins.  Co.  v.  Gray,  43  Kan. 
497,  23  Pac.  637,  19  Am.  St.  Rep.  150,  8 
L.  R.  A.  70. 

Kentucky. — Continental  Ins.  Co.  v.  Haynes, 
10  Ky.  L.  Rep.  276. 

Michigan. —  Beebe  v.  Ohio  Farmers'  Ins. 
Co.,  93  Mich.  514,  53  N.  W.  818,  32  Am.  St. 
Rep!  519,  18  L.  R.  A.  481 ;  Tubbs  v.  Dwelling- 
House  Ins.  Co.,  84  Mich.  646.  48  N.  W.  296; 
Russell  V.  Detroit  Mut.  F.  Ins.  Co.,  80  Mich. 
407,  45  N.  W.  356;  Baker  v.  Ohio  Farmers' 
Ins.  Co.,  70  Mich.  199,  38  N.  W.  216,  14 
Am.  St.  Rep.  485;  Michigan  State  Ins.  Co. 
V.  Lewis,  30  Mich.  41. 

"New  York. —  Benninghoff  v.  Agricultural 
Ins.  Co.,  93  N.  Y.  495 ;  Mowry  v.  Agricultural 
Ins.  Co.,  64  Hun  137,  18  N.  Y.  Suppl.  834;' 
Holmes  v.  Drew,  16  Hun  491 ;  Masters  v. 
Madison  County  Mut.  Ins.  Co.,  11  Barb.  624; 
Smith  V.  Agricultural  Ins.  Co.,  6  N.  Y.  St. 
127.  But  see  Smith  v.  Empire  Ins.  Co.,  25 
Barb.  497. 

Ohio. — Hartford  Protection  Ins.  Co.  v.  Har-^ 
mer,  2  Ohio  St.  452,  59  Am.  Dec.  684. 

Pennsylvania. — Columbia  Ins.  Co.  v.  Cooper,. 
50  Pa.  St.  331.  But  see  Blooming  Grove  Mut. 
F.  Ins.  Co.  V.  McAnerney,  102  Pa.  St.  335, 
48  Am.  Rep.  209. 

Vermont. —  Tarbell  v.  Vermont  Mut.  F.  Ins. 
Co.,  63  Vt.  53,  22  Atl.  533 ;  Ring  v.  Windsor 
County  Mut.  F.  Ins.  Co.,  51  Vt.  563. 

Wisconsin. —  Bourgeois  v.  Marshfield  Mut. 
F.  Ins.  Co.,  86  Wis.  402,  57  N.  W.  38 ;  Renier 
V.  Dwelling-House  Ins.  Co.,  74  Wis.  89,  42 
N.  W.  208. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1007. 
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effect  of  mistake,  negligence,  or  fraud  on  the  part  of  the  agent.  If  in  any  case  it 
be  shown  that  the  agent  has  been  guilty  of  fraud  or  deceit  in  leading  the"  insured 
to  believe  that  the  application  accurately  represents  the  facts  as  stated  to  him,  the 
insurer  must  bear  the  burden  of  the  agent's  wrongful  conduct.*^  So  if  the  agent 
Bends  an  application  prepared  by  himself  without  the  authority  of  the  insured,^^  or 
includes  an  unauthorized  representation,"  or  if  the  company  issues  its  policy  in 
reliance  upon  the  agent's  independent  investigations,  in  the  absence  of  mala  fides 
on  the  part  of  the  insured,^^  it  cannot  claim  that  the  policy  is  vitiated.  It  is  imma- 
terial that  the  policy  provides  that  the  knowledge  of  the  agent  not  contained  in 


But  see  Richardson  v.  Maine  Ins.  Co.,  46 
Me.  394,  74  Am.  Dec.  459;  Lowell  v.  Middle- 
sex Mut.  F.  Ins.  Co.,  8  Cush.   (Mass.)   127. 

Statements  as  to  title  or  interest. —  Ala- 
lama. —  Creed  v.  Sun  Fire  Office,  101  Ala. 
522,  14  So.  323,  46  Am.  St.  Rep.  134,  23 
L.  R.  A.  177. 

Colorado. —  State  Ins.  Co.  v.  Du  Bois,  7 
Colo.  App.  214,  44  Pac.  756;  Wich  v.  Equi- 
table F.  &  M.  Ins.  Co.,  2  Colo.  App.  484,  31 
Pac.  389. 

Connecticut. —  Hough  v.  City  F.  Ins.  Co., 
29  Conn.  10,  76  Am.  Dec.  581. 

Illinois. —  Germania  F.  Ins.  Co.  v.  Hick, 
125  111.  361,  17  N.  E.  792,  8  Am.  St.  Rep. 
384  [affirming  23  111.  App.  381]  ;  Phoenix 
Ins.  Co.  V.  Tucker,  92  111.  64,  34  Am.  Rep. 
106;  Roekford  Ins.  Co.  v.  Nelson,  75  111. 
548;  Commercial  Ins.  Co.  v.  Spankneble,  52 
111.  53,  4  Am.  Rep.  582 ;  Dwelling  House  Ins. 
Co.  V.  Dowdall,  55  111.  App.  622 ;  Phoenix  Ins. 
Co.  V.  Whiteleather,  34  111.  App.  "60;  Rock- 
ford  Ins.  Co.  V.  Seyferth,  29  111.  App.  513. 

Iowa. —  Young  v.  Hartford  F.  Ins.  Co.,  45 
Iowa  377,  24  Am.  Rep.  784. 

Kansas. —  National  Mut.  F.  Ins.  Co.  v. 
Barnes,  41  Kan.  161,  21  Pac.  165. 

Kentucky. —  Western  Assur.  Co.  v.  Rector, 
85  Ky.  294,  3  S.  W.  415,  9  Ky.  L.  Rep..  3; 
Phoenix  Ins.  Co.  v.  Bcechland  Grange,  7  Ky. 
L.  Rep.  671. 

Michigan. — J3tna  Live  Stock  F.,  etc.,  Ins. 
Co.  V.  Olmstead,  21  Mich.  246,  4  Am.  Rep. 
483. 

Missouri. — Shoup  v.  Dwelling  House  F.  Ins. 
Co.,  51  Mo.  App.  286. 

New  7ork. — Patridge  v.  Commercial  F.  Ins. 
Co.,  17  Hun  95;  Gates  v.  Penn  F.  Ins.  Co., 
10  Hun  489. 

Pennsylvania. —  Welsh  v.  London  Assur. 
Corp.,  151  Pa.  St.  607,  25  Atl.  142,  31  Am. 
St.  Rep.  786;  Games  v.  Farmers'  F.  Ins. 
Co.,  20  Pa.  Super.  Ct.  634. 

West  Virginia. —  Deitz  v.  Providence  Wash- 
ington Ins.  Co.,  33  W.  Va.  526,  11  S.  E.  50, 
25  Am.  St.  Rep.  908. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1006. 

Valuation  of  property. — California. — ^Wliea- 
ton  V.  North  British,  etc.,  Ins.  Co.,  76  Cal. 
415,  18  Pac.  758,  9  Am.  St.  Rep.  216. 

Indiana. —  Pickel  v.  Phenix  Ins.  Co.,  119 
Ind.  291,  21  N.  E.  898. 

Nelraska. —  Home  F.  Ins.  Co.  v.  Fallon,  45 
Nebr.  554,  62  N.  W.  860. 

New  York: — Owens  v.  Holland  Purchase 
Ins.  Co.,  56  N.  Y.  565. 

Pennsylvania. —  Cumberland  Valley  Mut. 
Protection  Co.  v.  Schell,  29  Pa.  St.  31. 

[XIV,.  F,  1,  b,  (I)] 


See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1005. 

But  see  Mercer  County  School  Dist.  No.  4 
V.  State  Ins.  Co.,  61  Mo.  App.  597;  Shell  v. 
German  Ins.  ,Co.,  60  Mo.  App.  644. 

15.  Illinois. —  Germania  F.  Ins.  Co.  v.  Mc- 
Kee,  94  111.  494. 

Indiana. —  Pickel  v.  Phenix  Ins.  Co.,  119 
Ind.  291,  21  N.  E.  898. 

Kansas. —  Phenix  Ins.  Co.  r.  Weeks,  45 
Kan.  751,  26  Pac.  410. 

Michigan. —  Beebe  r.  Ohio  Farmers'  Ins. 
Co.,  93  Mich.  514,  53  N.  W.  818,  32  Am.  St. 
Rep.  519,  18  L.  R.  A.  481. 

Mississippi. —  Rivara  v.  Queen's  Ins.  Co.,  62 
Miss.  720. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  998 
et  seq. 

An  unauthorized  alteration  of  the  applica- 
tion by  the  agent  is  a  fraud  on  the  insured. 
Swan  V.  Watertown  F.  Ins.  Co.,  96  Pa.  St.  37. 

16.  Colorado. —  State  Ins.  Co.  v.  Taylor,  14 
Colo.  499,  24  Pac.  333,  20  Am.  St.  Rep.  281. 

Illinois. —  Germania  F.  Ins.  Co.  v.  McKee, 
94  111.  494;  Phenix  Ins.  Co.  v.  La  Pointe,  17 
111.  App.  248  [affirmed  in  118  111.  384,  8  N.  E. 
353]. 

Indiana. —  Rogers  v.  Phenix  Ins.  Co.,  121 
Ind.  570,  23  N.  E.  498. 

loioa. —  Hingston  v.  .(Etna  Ins.  Co.,  42  Iowa 
46. 

New  York. —  Blass  v.  Agricultural  Ins.  Co., 
162  N.  Y.  639,  57  N.  E.  1104  [affirming  18 
N.  Y.  App.  Div.  481,  46  N.  Y.  Suppl.  392]  ; 
Benninghoff  t".  Agricultural  Ins.  Co.,  93  N.  Y. 
495;  Mead  v.  Saratoga,  etc.,  F.  Ins.  Co.,  81 
N.  Y.  App.  Div.  282,  80  N.  Y.  Suppl.  885. 

Rhode  Island. —  Wilson  v.  Conway  F.  Ins. 
Co.,  4  R.  I.  141. 

South  Dakota. —  South  Bend  Toy  Mfg.  Co. 
V.  Dakota  F.  &  M.  Ins.  Co.,  2  S.  D.  17,  48 
N.  W.  310. 

Texas. —  Phoenix  Assur.  Co.  v.  Coifman,  10 
Tex.  Civ.  App.  631,  32  S.  W.  810. 

United  States. —  Dupuy  t\  Delaware  Ins. 
Co.,  63  Fed.  680;  Geib  v.  International  Ins. 
Co.,  10  Fed.  Cas.  No.  5,298,  1  Dill.  443. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  998 
et  seq. 

17.  Swan  v.  Watertown  F.  Ins.  Co.,  96  Pa. 
St.  37;  Dunbar  v.  Phenix  Ins.  Co.,  72  Wis. 
492,  40  N.  W.  386;  Guardian  Assur.  Co.  v. 
Connely,  20  Can.  Sup.  Ct.  208. 

It  is  always  a  question  of  fact  whether  the 
misdescription  and  error  was  really  the  act 
of  the  agent.  Sarsfield  v.  Metropolitan  Ins. 
Co.,  61  Barb.  (N.  Y.)  479,  42  How.  Pr.  97. 
See  also  infra,  XXI,  H,  2. 

18.  Atlantic  Ins.  Co.  i;.  Wright,  22  111.  462; 
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the  application  shall  not  be  binding  on  the  insurer."  And  the  rule  is  not  different 
although  the  policy  expressly  makes  the  statements  in  the  application  warranties."' 
If  no  application  has  been  prepared,  the  policy  is  presumed  to  have  been  issued, 
upon  the  knowledge  of  the  agent.^' 

(ii)  False  on  Mistaken  Interpretation  of  Terms  and  Tbeir  Effect. 
The  agent  having  the  implied  and  apparent  power  to  make  necessary  explana- 
tions of  the  meaning  and  effect  of  the  terms  employed  by  the  insurer  in  its  inter- 
rogatories or  policy  and  to  agree  with  the  applicant  as  to  the  terms  which  he  shall 
employ  to  express  the  facts  stated  by  him,^  if  the  agent  interprets  the  meaning 
of  the  conditions  of  the  policy  mistakenly  and  in  consequence  the  insured  answers 
erroneously,  thereby  misrepresenting  his  title  or  the  nature  of  the  risk,  the 
insurer  can  assert  no  forfeiture.^  If  the  statements  of  the  agent  as  to  the  legal 
construction  of  the  policy  put  upon  it  by  the  insurer  are  relied  upon  by  the 
insured  to  his  detriment  after  the  issuance  of  the  policy,  and  he  acts  in  accordance 


Bennett  v.  Agricultural  Ins.  Co.,  15  Abb. 
N.  Gas.  (N.  Y.)  234  laffirmed  in  106  N.  Y. 
243,  12  N.  E.  609]  ;  Continental  Ins.  Co.  v. 
Kasey,  25  Gratt.  (Va.)  268,  18  Am.  Rep. 
681;  Roth  v.  City  Ins.  Co.,  20  Fed.  Cas.  No. 
12,084,  6  McLean  324. 

Thus  if  it  promises  to  investigate  in  a  mat- 
ter on  which  the  insured  has  no  knowledge 
and  fails  to  do  so,  it  cannot  forfeit  the  policy. 
Skinner  i\  Norman,  165  N.  Y.  565,  59  N.  E. 
309,  80  Am.  St.  Rep.  776  [reversing  18  N.  Y. 
App.  Div.  609,  46  N.  Y.  Suppl.  65]. 

19.  Parno  v.  Iowa  Merchants'  Mut.  Ins. 
Co.,  114  Iowa  132,  86  N.  W.  210. 

But  occasional  holdings  are  found  that 
where  the  policy  provides  that  no  statement 
shall  bind  unless  inserted  in  the  contract, 
the  insured  cannot  show  that  the  state- 
ment he  made  was  different  from  that  ap- 
pearing in  the  contract.  Shoup  v.  Dwelling 
House  F.  Ins.  Co.,  51  Mo.  App.  286. 

20.  Arkansas. —  Sprott  r.  New  Orleans  Ins. 
Assoc,  53  Ark.  215,  13  S.  W.  799. 

California. —  Parrish  v.  Rosebud  Mining, 
etc.,  Co.,  (1903)  71  Pac.  694;  Menk  v.  Home 
Mut.  Ins.  Co.,  76  Cal.  50,  14  Pac.  837,  18 
Pac.  117,  9  Am.  St.  Rep.  158. 

Iowa. —  Reynolds  v.  Iowa,  etc.,  Ins.  Co.,  80 
Iowa  563,  46  N.  W.  659;  Stone  v.  Hawkeye 
Ins.  Co.,  68  Iowa  737,  28  N.  W.  47,  56  Am. 
Rep.  870. 

Kansas. —  Continental  Ins.  Co.  v.  Pearce, 
39  Kan.  396,  18  Pac.  291,  7  Am.  St.  Rep. 
557. 

Michigan. —  Tubbs  v.  Dwelling  House  Ins. 
Co.,  84  Mich.  646,  48  N.  W.  296. 
^  Missouri. —  Rissler  v.  American  Cent.  Ins. 
Co.,  150  Mo.  366,  51  S.  W.  755;  Shell  v. 
German  Ins.  Co.,  60  Mo.  App.  644;  Thomas 
V.  Hartford  F.  Ins.  Co.,  20  Mo.  App.  150. 

Nebraska. —  German-American  Ins.  Co.  v. 
Hart,  43  Nebr.  441,  61  N.  W.  582. 

New  York. —  Bennett  r.  Agricultural  Ins. 
Co.,  106  N.  Y.  243,  12  N.  E.  609;  Owens  v. 
Holland  Purchase  Ins.  Co.,  56  N.  Y.  565. 

Pennsylvania. — Smith  v.  People's  Mut.  Live 
Stock  Ins.  Co.,  173  Pa.  St.  15,  33  Atl.  567. 
Contra,  Commonwealth  Mut.  "F.  Ins.  Co.  v. 
Huntzinger,  98  Pa.  St.  41. 

West  Virginia. —  Schwarzbach  v.  Ohio  Val- 
ley Protective  Union,  25  W.  Va.  622,  52  Am. 
Rep.  227. 


Wisconsin. —  Johnston  v.  Northwestern 
Live-Stock  Ins.  Co.,  94  Wis.  117,  68  N.  W. 
868. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  993 
et  seq.    ' 

The  rule  that  parol  evidence  is  not  admis- 
sible to  vary  a  written  instrument  is  not- 
applicable  in  case  of  accident,  fraud,  or  mis- 
take. Hough  V.  City  F.  Ins.  Co.,  29  Conn.. 
10,  76  Am'.  Dec.  581;  Kister  t.  Lebanon  Mut, 
Ins.  Co.,  128  Pa.  St.  553,  18  Atl.  447,  15 
Am.  St.  Rep.  696,  5  L.  R.  A.  646.  See  Evi- 
dence, 16  Qyc.  821. 

21.  Maher  v.  Hibernian  Ins.  Co.,  6  Hun 
(N.  Y.)  353;  Keck  v.  Porter,  9  Kulp  (Pa.) 
428. 

!J2.  Malleable  Iron  Works  v.  Phoenix  Ins. 
Co.,  25  Conn.  465;  Phenix  Ins.  Co.  f.  Stocks, 
149  111.  319,  36  N.  E.  408  [affirming  40  111. 
App.  64]  ;  Reynolds  v.  Iowa,  etc.,  Ins.  Co.,  80 
Iowa  563,  46  N.  W.  659;  Combs  v.  Hannibal 
Sav.,  etc.,  Co.,  43  Mo.  148,  97  Am.  Dec.  383. 

23.  Connecticut. —  Woodbury  Sav.  Bank, 
etc.,  Assoc.  V.  Charter  Oak  F.  &  M.  Ins.  Co., 
31  Conn.  517;  Hough  i:  City  F.  Ins.  Co.,  29 
Conn.  10,  76  Am.  Dec.  581. 

Iowa. —  Ayres  v.  Home  Ins.  Co.,  21  Iowa 
185. 

Kentucky. —  Manchester  Assur.  Co.  v.  Dow- 
ell,  80  S.  W.  207,  25  Ky.  L.  Rep.  2240. 

Missouri. —  Rissler  v.  American  Cent.  Ins. 
Co.,  150  Mo.  366,  51  S.  W.  755;  Ormsby  v. 
Laclede  Farmers'  Mut.  F.,  etc.,  Ins.  Co.,  98 
Mo.  App.  371,  72  S.  W.  139;  Ross-Langford 
V.  Mercantile  Town  Mut.  Ins.  Co.,  97  Mo.  App. 
79,  71  S.  W.  720. 

Virginia. —  Farmers',  etc.,  Benev.  F.  Ins.. 
Assoc.  V.  Williams,  95  Va.  248,  28  S.  E. 
214;  Lynchburg  F.  Ins.  Co.  v.  West,  76  Va. 
575,  44  Am.  Rep.  177. 

Urvited  States. —  Carrollton  Furniture  Mfg. 
Co.  V.  American  Credit  Indemnity  Co.,  115 
Fed.  77,  52  C.  C.  A.  671. 

Canada. — Naughter  v.  Ottawa  Agricultural 
Ins.  Co.,  43  U.  C.  Q..  B.  121.  And  see  also 
Hopkins  t-.  Manufacturers,  etc.,  Mut.  F.  Ins. 
Co.,  43  U.  C.  Q.  B.  254. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  998 
et  seq. 

It  after  the  application  has  been  forwarded 
the  insured  apprises  the  agent  of  further  facts 
but  the  agent  assures  him  that  they  are  not 
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therewith,  in  general  the  company  is  held  to  be  estopped  to  assert  the  breach  of 
condition  thereby  occurring,^  unless  the  construction  is  obviously  in  conflict  with 
the  terms  of  the  policy ;  "^  but  it  is  sometimes  said  that  a  representation  of  law  by 
the  agent  cannot  bind  the  insurer.^^ 

(hi)  Failure  to  Make  Insertion  in  Application  or  Policy.  It  has 
been  stated  similarly  that  if  the  insured  understood  that  certain  stipulations 
should  be  inserted  in  the  application  by  the  agent  and  was  informed  that  they 
had  been  so  inserted,  the  insurer  is  bound  by  the  policy  and  application  in  the 
form  the  insured  understood  that  it  would  exist,  despite  the  parol-evidence  rule." 
So  the  insured  is  entitled  to  presume  that  the  policy  is  in  accordance  with  the 
application,  and  he  need  not  examine  it  to  ascertain  whether  or  not  it 
corresponds.^ 

(iv)  Insertion  in  Application  of  Mistaken  or  Intentional  False  State- 
ments. Upon  the  same  principle  if  the  insured  at  the  time  of  applying  for  the 
policy  truthfully  states  to  such  agent  the  facts  involved  in  the  risk,  and  the 


material,  the  insurer  cannot  set  up  these 
facts  to  defeat  the  policy.  Jacobs  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  86  Iowa  145,  53  N.  W.  101. 

If  the  agent  assures  the  insured  that  an  ac- 
curate answer  is  not  material,  the  insurer  is 
likewise  estopped  to  set  up  a  misrepresenta- 
tion. Michigan  State  Ins.  Co.  v.  Lewis,  30 
Mich.  41 ;  Eissler  v.  American  Cent.  Ins.  Co., 
150  Mo.  366,  51  S.  W.  755;  Montgomery  v. 
Lebanon  Town  Mut.  F.  Ins.  Co.,  80  Mo.  App. 
500;  MeNally  v.  Phcenix  Ins.  Co.,  137  N.  Y, 
389,  33  N.  E.  475 ;  Hornthal  v.  Western  Ins. 
Co.,  88  N.  C.  71;  Hartford  F.  Ins.  Co.  v. 
Walker,  94  Tex.  473,  61  S.  W.  711  [reversing 
(Civ.  App.  1901)  60  S.  W.  820];  Georgia 
Home  Ins.  Co.  ■;;.  Goode,  95  Va.  751,  30  S.  E. 
366. 

If  the  agent  directs  a  certain  answer  be- 
cause his  interpretation  of  the  facts  justifies 
such  an  answer,  the  insurer  cannot  assert  a 
misrepresentation.  Travelers'  Ins.  Co.  v. 
Snowden,  60  Nebr.  263,  83  N.  W.  66;  Colum- 
bia Inff.  Co.  v.  Cooper,  50  Pa.  St.  331 ;  Farm- 
ers', etc.,  Benev.  F.  Ins.  Assoc,  v.  Williams, 
95  Va.  248,  28  S.  E.  214. 

If,  however,  the  insurer  directs  the  agent  to 
write  that  there  is  no  encumbrance,  the  in- 
surer is  not  estopped  to  assert  the  existence 
of  such  encumbrance.  Blooming  Grove  Mut. 
F.  Ins.  Co.  V.  McAnerhey,  102  Pa.  St;  335,  48 
Am.  Eep.  209. 

24.  Illinois. —  Phenix  Ins.  Co.  v.  Hart,  149 
m.  513,  36  N.  E.  990  [affirming  39  111.  App. 
517]  ;  American  Ins.  Co.  v.  Walston,  111  111. 
App.  133 ;  Manufacturers',  etc.,  Mut.  Ins.  Co. 
V.  Armstrong,  45  111.  App.  217. 

Michigan. —  Cronin  v.  Philadelphia  Fire 
Assoc,  119  Mich.  74,  77  N.  W.  648. 

Pennsylvania. —  Wachter  v.  Phoenix  Assur. 
Co.,  132  Pa.  St.  428,  19  Atl.  289,  19  Am.  St. 
Rep.  600. 

Virginia. —  Virginia  F.  &  M.  Ins.  Co.  v. 
Richmond  Mica  Co.,  102  Va.  429,  46  S.  E. 
463,  102  Am.  St.  Rep.  846 ;  Virginia  F.  &  M. 
Ins.  Co.  V.  Goode,  95  Va.  762,  30  S.  E.  370. 

West  Virginia. —  StoUe  v.  .^tna  F.  &  M. 
Ins.  Co.,  10  W.  Va.  546,  27  Am.  Rep.  593. 

Wisconsin. —  Hotchkiss  v.  Phoenix  Ins.  Co., 
76  Wis.  269,  44  N.  W.  1106,  20  Am.  St.  Rep. 
69. 
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Canada. —  Lyon  v.  Stadacona  Ins.  Co.,  44 
U.  C.  Q.  B.  472. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  998 
et  seq. 

25.  Western  Assur.  Co.  v.  Rector,  85  Kv. 
294,  3  S.  W.  415,  9  Ky.  L.  Rep.  3. 

26.  Cassimus  v.  Scottish  Union,  etc.,  Ins. 
Co.,  135  Ala.  256,  33  So.  163;  Union  Nat. 
Bank  v.  German  Ins.  Co.,  71  Fed.  473,  18 
C.  C.  A.  203.  See  also  Bosworth  v.  Merchants' 
F.  Ins.  Co.,  80  Wis.  393,  49  N.  W.  750.  And 
compare  Direka  v.  German  Ins.  Co.,  34  Mo. 
App.  31. 

27.  Illinois. —  Continental  Ins.  Co.  v.  Ruck- 
man,  127  111.  364,  20  N.  E.  77,  11  Am.  St. 
Rep.  121. 

Iowa. —  Dryer  v.  Security  F.  Ins.  Co.,  (1900) 
82  N.  W.  494. 

Minnesota. —  Soli  «.  Farmers'  Mut.  Ins.  Co., 
51  Minn.  24,  52  N.  W.  979;  Bergstrom  v. 
Farmers'  Mut.  Ins.  Co.,  51  Minn.  29,  52 
N.  W.  980. 

Missouri. — Gillum  v.  Philadelphia  Fire  As- 
soc, 106  Mo.  App.  673,  80  S.  W.  283. 

Wisconsin. —  Kelly  v.  Troy  F.  Ins.  Co.,  3 
Wis.  254.  And  see  Beal  v.  Park  F.  Ins.  Co., 
16  Wis.  241,  82  Am.  Deo.  719. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  998 
et  seq. 

28.  St.  Paul  F.  &  M.  Ins.  Co.  v.  Wells,  89 
111.  82;  Dryer  v.  Security  F.  Ins.  Co.,  (Iowa 
1900)  82  N.  W.  494;  Donnelly  v.  Cedar  Rap- 
ids Ins.  Co.,  70  Iowa  693,  28  N.  W.  607; 
Commercial  Union  Assur.  Co.  v.  Urbansky, 
113  Ky.  624,  68  S.  W.  653,  24  Ky.  L.  Rep. 
462 ;  Smith  v.  Farmers',  etc.,  Mut.  F.  Ins.  Co.,^ 

89  Pa.  St.  287. 

Notice  of  the  mistake,  under  a  policy  pro- 
viding therefor,  cures  the  error  (Best  v.  Ger- 
man Ins.  Co.,  68  Mo.  App.  598 )  ;  while  if 
the  insurance  company  by  fraud  inserts  in 
the  policy  stipulations  that  were  not  to  have 
been  included  the  insured  is  not  bound 
thereby  (Liverpool,  etc.,  Ins.  Co.  v.  Morris, 
84  Ga.  759,  11  S.  E.  895). 

Statement  of  the  agent  that  proper  indorse- 
ment of  a  permit  for  vacancy  has  been  made 
on  the  policy  may  be  relied  on  by  insured. 
Morgan  v.  Illinois  Ins.  Co.,   130  Mich.  427, 

90  N.  W.  40. 
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agent  without  the  actual  knowledge  of  tlie  insured  inserts  in  the  aj^plication  mis- 
taken or  intentionally  false  statements,  the  insurer  cannot  claim  a  forfeiture  for 
misrepresentation,  as  the  misrepresentation  is  its  own.**' 

(v)  Fmaudxiles't  Concealment.  The  case  is  the  same  if  the  insurer  asserts 
a  fraudulent  concealment  and  it  appears  that  tlie  omission  is  due  to  the  fault  of 
the  agent  of  the  insurer.^ 

(vi)  In  Connection  With  the  Signing  of  the  Application — (a)  In 
•General.     That  the  application  is  signed  by  the  insured  while  containing  the 


29.  Alabama. — Alabama  Gold  L.  Ins.  Co.  v. 
Garner,  77  Ala.  210. 

Arkansas. —  Southern  Ins.  Co.  v.  Hastings, 
64  Ark.  253,  41  S.  W.  1093. 

California. — Wheaton  v.  North  British,  etc., 
Ins.  Co.,  76  Cal.  415,  18  Pac.  758,  9  Am.  St. 
Rep.  216. 

Illinois. —  Home  Ins.  Co.  v.  Mendenhall, 
164  111.  458,  45  N.  E.  1078,  36  L.  R.  A.  374 
[affirming  64  111.  App.  30]  ;  Commercial  Ins. 
Co.  V.  Ives,  56  El.  402 ;  New  England  F.  &  M. 
Ins.  Co.  V.  Schettler,  38  111.  166;  German  Ins. 
Co.  V.  Miller,  39  111.  App.  633. 

Indiana. —  Phoenix  Ins.  Co.  v.  Stark,  120 
Ind.  444,  22  N.  E.  413;  Phenix  Ins.  Co.  v. 
Allen,  lOi)  Ind.  273,  10  N.  E.  85 ;  Continental 
Ins.  Co.  V.  Chew,  11  Ind.  App.  330,  38  N.  E. 
417,  54  Am.  St.  Rep.  506. 

Iowa. —  Taylor  r.  Anchor  Mut.  F.  Ins.  Co., 
116  Iowa  625,  88  N.  W.  807,  93  Am.  St.  Rep. 
261,  57  L.  R.  A.  328;  MeComb  v.  Council 
Bluffs  Ins.  Co.,  83  Iowa  247,  48  N.  W.  1038; 
Ayres  v.  Hartford  F.  Ins.  Co.,  17  Iowa  176, 
85  Am.  Dec.  553. 

Kentucky. —  Western  Assur.  Co.  v.  Rec- 
tor, 85  Ky.  294,  3  S.  W.  415,  9  Ky.  L.  Rep.  3; 
Home  Ins.  Co.  v.  Patterson,  12  Ky.  L.  Rep. 
941 ;  Springfield  F.  &  M.  Ins.  Co.  v.  McNulty, 
8  Ky.  L.  Rep.  876 ;  Western  Assur.  Co.  v.  Rec- 
tor, 7  Ky.  L.  Rep.  524. 

Maine. —  The  rule  is  of  statutory  origin  in 
this  state.  Caston  v.  Monmouth  Mut.  F.  Ins. 
Co.,  54  Me.  170. 

Michigan. —  Crouse  v.  Hartford  F.  Ins.  Co., 
79  Mich.  249,  44  N.  W.  496. 

Minnesota. —  Kausal  r.  Minnesota  Farmers' 
Mut.  F.  Ins.  Assoc,  31  Minn.  17,  16  N.  W. 
430,  47  Am.  Rep.  776. 

Missouri. — Franklin  v.  Atlantic  F.  Ins.  Co., 
42  Mo.  456;  Ormsby  v.  Laclede  Farmers'  Mut. 
F.,  etc.,  Ins.  Co.,  98  Mo.  App.  371,  72  S.  W. 
139;  Phoenix  Ins.  Co.  v.  Owens,  81  Mo.  App. 
201 ;  Dahlberg  v.  St.  Louis  Mut.  F.  &  M.  Ins. 
Co.,  6  Mo.  App.  121.  But  see  Loehner  v. 
Home  Mut.  Ins.  Co.,  19  Mo.  628. 

Nehraska. —  Fidelity  Mut.  F.  Ins.  Co.  v. 
Lowe,  (1903)  93  N.  W.  749;  German  Ins.  Co. 
■V.  Frederick,  57  Nebr.  538,  77  N.  W.  1106; 
Home  F.  Ins.  Co.  v.  Fallon,  45  Nebr.  554,  63 
N.  W.  860. 

New  Hampshire. —  Clark  v.  Union  Mut.  F. 
Ins.  Co.,  40  N.  H.  333,  77  Am.  Dec.  721. 

New  York. —  Rowley  v.  Empire  Ins.  Co.,  36 
N.  Y.  550 ;  Mead  v.  Saratoga,  etc.,  F.  Ins.  Co., 
81  N.  Y.  App.  Div.  282,  80  N.  Y.  Suppl.  885; 
Poughkeepsie  Sav.  Bank  v.  Manhattan  F.  Ins. 
Co.,  30  Hun  473;  Holmes  v.  Drew,  16  Hun 
491;  Hodgkins  r.  Montgomery  County  Mut. 
Ins.  Co.,  34  Barb.  213 ;  Benedict  v.  Ocean  Ins. 
■Co.,  1  Daly  8 ;  Wilder  v.  Preferred  Mut.  Ace. 


Assoc,  14  N.  Y.  St.  365;  Lasher  v.  North- 
western Nat.  Ins.  Co.,  55  How.  Pr.  324 
Ireversed  in  18  Hun  98]. 

OMo. —  Farmers'  Ins.  Co.  v.  Williams,  39 
Ohio  St.  584,  48  Am.  Rep.  474;  Union  Ins. 
Co.  V.  MoGookey,  33  Ohio  St.  555. 

Pennsylvamia. — ■  Gould  v.  Dwelling-House 
Ins.  Co.,  134  Pa.  St.  570, 19  Atl.  793, 19  Am.  St. 
Rep.  717;  Kister  v.  Lebanon  Mut.  Ins.  Co.,  128 
Pa.  St.  553,  18  Atl.  447,  15  Am.  St.  Rep.  696, 
5  L.  R.  A.  646 ;  Howard  F.  Ins.  Co.  v.  Bruner, 

23  Pa.  St.  50;  Commercial  Union  Assur.  Co. 
V.  Elliot,  10  Pa.  Cas.  331,  13  Atl.  970;  Games 
V.  Farmers'  F.  Ins.  Co.,  20  Pa.  Super.  Ct.  634; 
Dwelling  House  Ins.  Co.  ■;;.  Gould,  26  Wkly. 
Notes  Cas.  168;  Farmers,  etc.,  Mut.  Ins.  Co. 
V.  Meckes,  10  Wkly.  Notes  Cas.  306. 

Rhode  Island. — Greene  v.  Equitable  F.  &  M. 
Ins.  Co.,  11  R.  I.  434. 

South  Dakota. —  South  Bend  Toy  Mfg.  Co. 
V.  Dakota  F.  &  M.  Ins.  Co.,  2  S.  D.  17,  48 
N.  W.  310. 

Tennessee. —  Continental  F.  Ins.  Co.  v. 
Whitaker,  (Sup.  1904)  79  S.  W.  119;  Home 
Ins.  Co.  V.  Hancock,  106  Tenn.  513,  62  S.  W. 
145,  52  L.  R.  A.  665. 

Texas. —  Home  Ins.,  etc,  Co.  v.  Lewis,  48 
Tex.  622;  Westchester  F.  Ins.  Co.  v.  Wagner, 

24  Tex.  Civ.  App.  140,  57  S.  W.  876. 
Vermont. —  Mullin  v.  Vermont  Mut.  F.  Ins. 

Co.,  58  Vt.  113,  4  Atl.  817;  Ring  v.  Windsor 
County  Mut.  F.  Ins.  Co.,  51  Vt.  563. 

West  Virginia. —  Coles  v.  Jefferson  Ins.  Co., 
41  W.  Va.  261,  23  S.  E.  732;  Deitz  f.  Provi- 
dence Washington  Ins.  Co.,  33  W.  Va.  526,  11 
S.  E.  50,  25  Am.  St.  Rep.  908. 

Wisconsin. —  Dunbar  v.  Phenix  Ins.  Co.,  72 
Wis.  492,  40  N.  W.  386;  Mechler  v.  Phoenix 
Ins.  Co.,  38  Wis.  665;  May  r.  Buckeye  Mut. 
Ins.  Co.,  25  Wis.  291,  3  Am.  Rep.  76;  Beal 
V.  Park  F.  Ins.  Co.,  16  Wis.  241,  82  Am.  Dec. 
719. 

United  States. —  Phoenix  Ins.  Co.  f.  Wart- 
temberg,  79  Fed.  245,  24  C.  C.  A.  547 ;  Nicoll 
V.  American  Ins.  Co.,  18  Fed.  Cas.  No.  10,259, 
3  Woodb.  &  M.  529. 

Canada. —  Le  Bell  v.  Norwich  Union  F.  Ins. 
Soc,  34  N.  Brunsw.  515;  Somers  v.  Athe- 
naeum Ins.  Soc,  3  L.  C.  Jur.  67,  9  L.  C.  Rep. 
61. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  999 
et  seq.     See  also  infra,  XXI,   H,  2,  b,  (v). 

Contra. —  Lowell  v.  Middlesex  Mut.  F.  Ins. 
Co.,  8  Cush.  (Mass.)  127.  See  also  infra, 
XXI,  H,  2,  b,   (V). 

30.  Illinois. —  Lycoming  F.  Ins.  Co.  v.  Jack- 
son, 83  111.  302,  25  Am.  Rep.  386. 

Kansas. —  German  Ins.  Co.  v.  Gray,  43  Kan. 
497,  23  Pac.  637,  19  Am.  St.  Rep.  150,  8 
L.  R.  A.  70. 

[XIV,  F.  1,  b.  (vi),  (a)] 
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misrepresentation  does  not  make  tlie  same  his  if  in  fact  it  was  prepared  by  the 
agent  and  he  had  no  knowledge  of  the  misstatement.^'  It  has  been  stated  even 
more  broadly  that  if  the  insured  has  no  accurate  knowledge  or  does  nothing  in 
the  preparation  of  the  application,  but  the  agent  has  full  knowledge,  relies- 
thereon,  and  draws  up  the  application  himself,  the  misrepresentation  does  not 
become  that  of  the  insured,  although  he  signs  and  thereby  adopts  the  same.^^ 


Michigan. —  Baker  K.  Ohio  Farmers'  Ins. 
Co.,  70  Mich.  199,  38  N.  W.  216,  14  Am.  St. 
Rep.  485. 

Missouri. —  Fuller  Bros.  Toll  Lumber,  etc., 
Co.  V.  Fidelity,  etc.,  Co.,  94  Mo.  App.  490,  68 
S.  W.  222. 

Pennsylvania. —  Howard  F.  Ins.  Co.  v.  Bru- 
ner,  23  Pa.  St.  50. 

Texas. —  Sun  Mut.  Ins.  Co.  v.  Campbell,  3 
Tex.  App.  Civ.  Cas.  §  407. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  998 
et  seq. 

The  rule  is  most  frequently  applied  to  an 
omission  to  state  the  fact  of  an  encumbrance 
or  the  full  amount  thereof  in  the  applica- 
tion, where  the  agent  is  apprised  of  the  facts. 
German  Ins.  Co.  v.  Hayden,  21  Colo.  127,  40 
Pac.  453,  52  Am.  St.  Rep.  206;  Bowlus  v. 
Phenix  Ins.  Co.,  133  Ind.  106,  32  N.  E.  319, 
20  L.  R.  A.  400;  Bartholomew  v.  Merchants' 
Ins.  Co.,  25  Iowa  507,  96  Am.  Dec.  65;  Con- 
tinental Ins.  Co.  V.  Haynes,  10  Ky.  L.  Rep. 
276;  Tubbs  i).  Dwelling-House  Ins.  Co.,  84 
Mich.  646,  48  N.  W.  296;  Russell  v.  Detroit 
Mut.  F.  Ins.  Co.,  80  Mich.  407,  45  N.  W.  356 ; 
Michigan  State  Ins.  Co.  v.  Lewis,  30  Mich.  41; 
Benninghoff  v,  Watertown  Agricultural  Ins. 
Co.,  93  N.  Y.  495 ;  Masters  v.  Madison  County 
Mut.  Ins.  Co.,  11  Barb.  (N.  Y.)  624;  Tarbell 
V.  Vermont  Mut.  F.  Ins.  Co.,  63  Vt.  53,  22 
Atl.  533;  Bourgeois  v.  Marshfifild  Mut.  F. 
Ins.  Co.,  86  Wis."  402,  57  N.  W.  38.  Con- 
tra, Richardson  v.  Maine  Ins.  Co.,  46  Me. 
394,  74  Am.  Dec.  459  (where  the  policy 
expressly  referred  to  the  application,  but 
which  was  signed  by  the  agent  without  the 
insured's  knowledge)  ;  Loehner  v.  Home  Mut. 
Ins.  Co.,  17  Mo.  247  (where  the  policy  pro- 
vided that  the  insurer  would  be  bound  by 
no  statement  made  to  the  agent  not  contained 
in  the  application)  ;  Smith  v.  Agricultural 
Ins.  Co.,  6  N.  Y.  St.  127. 

31.  California. —  Yoch  v.  Home  Mut.  Ins. 
Co.,  Ill  Cal.  503,  44  Pac.  189,  34  L.  R.  A. 
857. 

Georgia. —  Clubb  v.  American  Ace.  Co.,  97 
Ga.  502,  25  S.  E.  333. 

Illinois. —  American  Ins.  Co.  v.  Luttrell,  89 
111.  314. 

Indiana. —  Rogers  v.  Phenix  Ins.  Co.,  121 
Ind.  570,  23  N.  B.  498. 

Iowa. —  McKibban  v.  Des  Moines  Ins.  Co., 
114  Iowa  41,  86  N.  W.  38. 

Kansas. — ^Phenix  Ins.  Co.  V.  Weeks,  45  Kan. 
751,  26  Pac.  410. 

Kentucley.^  Springfield  F.  &  M.  Ins.  Co.  v. 
PhiDips,  16  Ky.  L.  Rep.  352 ;  Phoenix  Ins.  Co. 
V.  Coomes,  13  Ky.  L.  Rep.  238. 

Michigcm.— Mtna,  Live  Stock  F.,  etc.,  Ins. 
Co.  V.  Olmstead,  21  Mich.  246,  4  Am.  Rep. 
483. 

Missouri.—  Combs   v.   Hannibal   Sav.,   etc., 

[XIV,  F.  1.  b.  (vi).  (a)] 


Co.,  43  Mo.  148,  97  Am.  Dec.  383;  Shell  v.. 
German  Ins.  Co.,  60  Mo.  App.  644. 

New  York. —  Owens  v.  Holland  Purchase 
Ins.  Co.,  56  N.  Y.  565;  Hayes  v.  Saratoga, 
etc.,  F.  Ins.  Co.,  81  N.  Y.  App.  Div.  287,  80 
N.  Y.  Suppl.  888.  Contra,  Jennings  v.  Che- 
nango County  Mut.  Ins.  Co.,  2  Den.  75. 

Pennsylvania. —  Dowling  v.  Merchants'  Ins. 
Co.,  168  Pa.  St.  234,  31  Atl.  1087;  Susque- 
hanna Mut.  F.  Ins.  Co.  V.  Cusiek,  16  Wkly., 
Notes  Cas.  133.  Contra,  Pottsville  Mut.  F. 
Ins.  Co.  V.  Fromm,  100  Pa.  St.  347. 

Wisconsin. —  Renier  v.  Dwelling-House  Ins. 
Co.,  74  Wis.  89,  42  N.  W.  208;  Hanson  v. 
Milwaukee  Mechanics'  Mut.  Ins.  Co.,  45  Wis. 
321. 

United  States. —  Geib  v.  International  Ins. 
Co.,  10  Fed.  Cas.  No.  5,298,  1  Dill.  443. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  998 
et  seq.     See  also  infra,  XXI,  H,  2,  b,  (V). 

Contra.— Sun  Fire  OflSce  v.  Wich,  6  Colo. 
App.  103,  39  Pac.  587;  Hamburg-Bremen  F. 
Ins.  Co.  V.  Lewis,  4  App.  Cas.  (D.  C. )  66; 
JStna  Ins.  Co.  v.  Grube,  6  Minn.  82;  Fitz- 
maurice  v.  New  York  Mut.  L.  Ins.  Co.,  84 
Tex.  61,  19  S.  W.  301.  See  Kansas  MiU- 
Owners',  etc.,  Mut.  F.  Ins.  Co.  v.  Central 
Nat.  Bank,  60  Kan.  630,  57  Pac.  524  (where 
it  was  held  that  no  recovery  could  be  had  on 
the  policy  if  the  insured,  at  the  time  he  signed 
the  application,  or  after  he  received  the  pol- 
icy, might,  by  the  exercise  of  ordinary  care 
and  prudence,  have  known  the  contents  of 
the  same)  ;  Mercer  County  School  Dist.  No.  4 
V.  State  Ins.  Co.,  61  Mo.  App.  597  (where 
it  was  said  that  in  the  absence  of  fraud  and 
deceit  on  the  part  of  the  agent  the  insured 
would  be  presumed  to  have  read  the  applica- 
tion before  signing  it).  And  see  Mullen  i: 
Union  Cent.  L.  Ins.  Co.,  7  Kulp  (Pa.)  422. 
In  Murphrey  v.  Old  Dominion  Ins.  Co.,  17 
Fed.  Cas.  No.  9,945,  it  was  said  that  the  in- 
sured is  bound  unless  he  proves  that  the  an- 
swers were  not  his  answers  and  not  assented 
to  by  him.  In  Sitler  v.  Spring  Garden  Mut. 
F.  Ins.  Co.,  14  York  Leg.  Rec.  (Pa.)  158,. 
it  was  said  that  unless  the  insured  was  illiter- 
ate his  signature  bound  him  and  parol  evi- 
dence was  inadmissible.  See  also  cases  cited 
in  XXI,  H,  2,  b,  (v). 

32.  Indiana. —  Rogers  v.  Phenix  Ins.  Co.,, 
121  Ind.  570,  23  N.  E.  498;  Phenix  Ins.  Co. 
V.  Golden,  121  Ind.  524,  23  N.  E.  503. 

Kansas. —  Phenix  Ins.  Co.  v.  Weeks,  45 
Kan.  751,  26  Pac.  410. 

Kentucky. —  White  v.  Dwelling-House  Ins- 
Co.,  12  Ky.  L.  Rep.  191. 

Vew  York. —  Plumb  v.  Cattaraugus  County 
Mut.  Ins.  Co.,  18  N.  Y.  392,  72  Am.  Dee. 
526. 

North  Carolina. —  Hornthal  v.  Western  Ins. 
Co.,  88  N.  C.  71. 
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(b)  Signed  in  BlanTc.  If  the  application  is  signed  in  blank  by  the  insured 
and  filled  out  by  the  agent  froin  Ms  own  knowledge,  the  insurer  is  estopped  to 
assert  a  misrepresentation  therein,^^  particularly  if  the  insured  never  saw  the 
completed  application,*'  but  if  the  insured  reads  the  application  and  without  any 
fraud  or  deceit  on  the  part  of  the  agent  signs  the  same,  the  insurer  may  set  np 
the  falsehood  of  statements  in  the  application.^^ 

(vii)  Mala  Fides  of  Insured  —  (a)  In  General.  Want  of  good  faith  on 
the  part  of  the  insured  qualifies  the  application  of  the  general  rule ;  and  the  state- 
ments foregoing  can  be  said  to  be  true  only  so  long  as  the  insured  would,  if  no 
waiver  resulted,  occupy  the  position  of  the  injured  party.^° 

(b)  Collusion  Between  Agent  and  Insured.  If  there  is  collusion  between 
the  agent  and  the  insured,  although  the  erroneous  statements  are  inserted  by 
the  agent,  the  representations  are  those  of  the  insured  and  he  cannot  recover  on 
the  policy.'"  Likewise  when  a  policy  has  become  void  by  breach  of  a  condition, 
if  the  agent  by  collusion  renews  or  reestablishes  the  same  the  insurer  is  not  bound 
by  his  acts.^ 

(c)  Knowledge  of  Misstatements.  The  result  is  the  same  if  the  insured  is 
aware  of  the  misstatement  inserted  by  the  agent  and  does  not  correct  the  same  or 
notify  the  insurer  thereof.^' 


Ohio. —  Hartford  Protective  Ins.  Co.  v.  Har- 
mer,  2  Ohio  St.  452,  59  Am.  Dec.  684. 

Wisconsin. —  Johnston  v.  Northwestern 
Live-stock  Ins.  Co.,  94  Wis.  117,  68  N.  W. 
868, 

United  States. —  Eoth  v.  City  Ins.  Co.,  20 
Fed.  Cas.  No.  12,084,  6  McLean  324. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  998 
et  seq. 

Where  the  applicant  is  ignorant  or  unable 
to  read,  or  where  a  suspicion  appears  of  fraud 
upon  him,  the  principle  is  applied  with  most 
salutary  results  (Rogers  v.  Phenix  Ins.  Co., 
121  Ind.  570,  23  N.  E.  498;  Phenix  Ins.  Co. 
v.  Golden,  121  Ind.  524,  23  N.  E.  503;  Sul- 
livan v.  Phenix  Ins.  Co.,  34  Kan.  170,  8 
Pac.  112;  Hartford  F.  Ins.  Co.  r.  Haas,  87 
Ky.  531,  9  S.  W.  720,  10  Ky.  L.  Rep.  573,  2 
L.  R.  A.  64;  Omaha  F.  Ins.  Co.  v.  Crigton, 
50  Nebr.  314,  69  N.  W.  766;  Des  Moines  State 
Ins.  Co.  r.  Jordon,  29  Nebr.  514,  45  N.  W. 
792;  Hayes  v.  Saratoga,  etc.,  F.  Ins.  Co.,  81 
N.  y.  App.  Div.  287,  80  N.  Y.  Suppl.  888; 
Geib  V.  International  Ins.  Co.,  10  Fed.  Cas. 
No.  5,298,  1  Dill.  443;  Chatillon  v.  Canadian 
Mut.  F.  Ins.  Co.,  27  U.  C.  C.  P.  450),  par- 
ticularly when  the  agent  has  not  read  the 
application  over  to  the  insured,  the  rule  of 
contract  that  a  man  is  bound  by  what  he 
signs  without  reading  being  declared  inap- 
plicable (State  Ins.  Co.  v.  Gray,  44  Kan. 
731,  25  Pac.  197;  Phomlx  Ins.  Co.  v.  Coomes, 
13  Ky.  L.  Rep.  238 ;  White  v.  Dwelling-House 
Ins.  Co.,  1-2  Ky.  L.  Rep.  191;  Eilenberger  v. 
Protective  Mut.  F.  Ins.  Co.,  89  Pa.  St. 
464). 

33.  Donnelly  v.  Cedar  Rapids  Ins.  Co.,  70 
Iowa  693,  28  N.  W.  607;  National  Mut.  F. 
Ins.  Co.  V.  Barnes,  41  Kan.  161,  21  Pac.  165; 
Ormsby  v.  Laclede  Farmers'  Mut.  F.,  etc., 
Ins.  Co.,  105  Mo.  App.  143,  79  S.  W.  733; 
Sprague  v.  Holland  Purchase  Ins.  Co.,  69 
N.  Y.  128. 

34.  Metropolitan  Ace.  Assoc,  v.  Clifton,  63 
111.  App.  197. 


When  the  application  is  prepared  by  the 
agent  and  not  signed  by  the  insured,  the  mis- 
representations therein  cannot  be  said  to  be 
those  of  the  insured.  Mowry  v.  Agricultural 
Ins.  Co.,  64  Hun  (N.  Y.)  137,  18  N.  Y.  Suppl. 
834. 

35.  Pottsville  Mut.  F.  Ins.  Co.  v.  Fromm, 
100  Pa.  St.  347. 

Where  the  application  contained  a  state- 
ment that  the  insured  had  read  and  approved 
the  answer,  it  was  held  that  he  was  not  re- 
lieved from  the  binding  eflfect  of  erroneous 
answers  inserted  by  the  agent.  Delaware  Ins. 
Co.  V.  Harris,  26  Tex.  Civ.  App.  537,  64 
S.  W.  867.  See  also  cases  cited  infra,  note 
39. 

36.  See  cases  cited  infra,  notes  37,  38,  39. 

37.  Hamburg-Bremen  F.  Ins.  Co.  v.  Lewis, 
4  App.  Cas.  (D.  C.)  66;  Shannon  r.  Gore 
Dist.  Mut.  F.  Ins.  Co.,  37  U.  C.  Q.  B.  380. 

Any  assent  procured  from  the  insurer  for 
the  doing  of  an  act  otherwise  prohibited, 
procured  by  the  collusion  of  the  agent  and 
the  insured,  is  invalid  and  cannot  be  shown 
against  the  insurer.  Phenix  Ins.  Co.  v. 
Willis,  70  Tex.  12,  6  S.  W.  825,  8  Am.  St. 
Rep.  566;  Parker  v.  Agricultural  Mut.  Ins. 
Co.,  28  U.  C.  C.  P.  80. 

The  fact  that  the  agent  advised  the  insured 
to  say  nothing  of  a  mortgage  placed  after 
the  issuance  of  the  policy,  and  not  to  request 
an  indorsement  on  the  policy  that  the  pro- 
ceeds should  be  payable  to  the  mortgagee  is, 
not  collusion,  although  the  agent  knows  that 
the  insurer  does  not  carry  policies  on  mort- 
gaged property.  Phoenix  Ins.  Co.  v.  Mc- 
Kernan,  104  Ky.  224,  46  S.  W.  10,  698,  20 
Ky.  L.  Rep.  337. 

38.  Pomeroy  v.'  Rocky  Mountain  Ins.  Co., 
(Colo.  Sup.  1885)  7  Pac.  295. 

39.  American  Ins.  Co.  v.  Gilbert,  27  Mich. 
429;  Union  Ins.  Co.  v.  McGookey,  33  Ohio 
St.  555. 

But  this  is  not  so  if  the  agent  represented 
to  him  that  the  proper  construction  of  the 
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2.  Must  Be  Insurer's  Agent.  Again  the  foregoing  rules  have  of  course 
no  application  if  the  agent  who  erroneously  or  wilfully  inserts  misstatements 
is  in  fact  the  agent  of  the  insured  and  not  of  the  insurer.**  But  it  is  the 
settled  policy  of  the  law  to  treat  local  agents  who  are  authorized  to  procure  and 
forward  applications  for  insurance,  for  the  purposes  herein  considered,  as  agents 
of  the  insurer  and  not  of  the  insured."  The  attempt  of  the  insurer  to  constitute 
its  agent  in  fact  the  agent  of  the  insured  in  such  matters  by  a  statement  to  that 
effect  in  the  policy  has  in  general  failed  of  accomplishment,  the  courts  on  varying 
grounds  refusing  to  regard  the  true  status  as  thus  overturned.^ 


condition  did  not  render  them  material.  Eey- 
nolds  V.  Iowa,  etc.,  Ins.  Co.,  80  Iowa  563,  46 
N.  W.  659. 

Delay  in  making  objections. —  In  Swan  v. 
Watertown  F.  Ins.  Co.,  96  Pa.  St.  37,  the 
insured  while  not  held  responsible  for  unau- 
thorized insertions  by  the  agent  was  held 
bound  by  the  policy  issued  thereon  when 
after  a  reasonable  time  he  made  no  objection 
thereto. 

Some  courts  have  said  that  perfect  good  faith 
requires  the  insured  to  read  the  application 
before  signing  the  same,  and  that  he  is  there- 
fore to  be  taken  to  have  knowledge  of  any 
statements  therein  when  he  has  an  opportu- 
nity to  but  does  not  read  the  instrument. 
Sun  Fire  Office  v.  Wich,  6  Colo.  App.  103, 
39  Pac.  587;  Hamburg-Bremen  F.  Ins.  Co.  v. 
Lewis,  4  App.  Cas.  (D.  C. )  66;  Bartholomew 
v.  Merchants'  Ins.  Co.,  25  Iowa  507,  96 
Am.  Dec.  65;  .^tna  Ins.  Co.  v.  Grube,  6  Minn. 
82;  Mercer  County  School  Dist.  No.  4  v. 
State  Ins.  Co.,  61  Mo.  App.  597 ;  Jennings 
V.  Chenango  County  Mut.  Ins.  Co.,  2  Den. 
(N.  Y.)  75;  Sitler  v.  Spring  Garden  Mut.  P. 
Ins.  Co.,  14  York  Leg.  Rec.  (Pa.)  158;  Fitz- 
maurice  v.  New  York  Mut.  L.  Ins.  Co.,  84 
Tex.  61,  19  S.  W.  301;  Kniseley  v.  British 
America  Ins.  Co.,  32  Ont.  376.  Gontra,  how- 
ever, under  general  rule  see  cases  cited  supra, 
XIV,  F,  1,  b,   (Yi),   (A)   et  seq. 

Failure  to  read  the  application  when  at- 
tached to  the  policy  after  delivery  of  the 
latter  has  been  said  to  make  the  fraud  of 
the  agent  that  of  the  insurer.  Johnson  v. 
Dakota  F.  &  M.  Ins.  Co.,  1  N.  D.  167,  45 
N.  W.  799.  Gontra,  Donnelly  v.  Cedar 
Rapids  Ins.  Co.,  70  Iowa  693,  28  N.  W. 
607. 

40.  Thus  an  insurance  broker  represents 
the  applicant  and  any  errors  or  fraud  on  his 
part  are  properly  chargeable  to  the  insured. 
Sellers  v.  Commercial  F.  Ins.  Co.,  105  Ala. 
282,  16  So.  798;  Commercial  Union  Assur. 
Co.  V.  Elliott,  10  Pa.  Cas.  331,  13  Atl.  970. 
.  It  is  possible,  however,  for  the  insurer  to 
constitute  the  broker  temporarily  its  own 
agent  (Mullin  v.  Vermont  Mut.  P.  Ins.  Co., 
58  Vt.  113,  4  Atl.  817),  or  the  agent  of  an- 
other company  its  awn.  for  the  purposes  of 
the  present  transaction,  as  when  such  agent 
being  unable  to  place  insurance  in  the  com- 
pany he  represents  has  applied  for  and  ob- 
tained it  through  defendant's  agents  (Mc- 
Graw  V.  Germania  F.  Ins.  Co.,  54  Mich.  145, 
19  N.  W.  927).    See  also  Instjbance. 

If  the  insured's  agent  is  acting  as  the 
amanuensis  of  the  insurer's  agent  he  is  tem- 

[XIV.  F,  2] 


porarily  the  agent  of  the  insurer.  Pennsyl- 
vania Ins.  Co.  V.  O'Connell,  34  111.  App..  357. 

41.  Gonnecticut. —  Woodbury  Sav.  Bank, 
etc.,  Assoc.  V.  Charter  Oak  F.  &  M.  Ins.  Co., 
31  Conn.  517. 

Indiana. —  Bowlus  v.  Phenix  Ins.  Co.,  133 
Ind.  106,  32  N.  E.  319,  20  L.  R.  A.  400. 

lovM. —  Bartholemew  v.  Merchants'  Ins. 
Co.,  25  Iowa  507,  96  Am.  Dec.  65. 

Kansas. —  State  Ins.  Co.  v.  Gray,  44  Kan. 
731,  25  Pac.  197. 

Kentucky. —  German  Ins.  Co.  v.  Miller,  11 
Ky.  L.  Rep.  721. 

Missouri. —  Combs  v.  Hannibal  Sav.,  etc., 
Co.,  43  Mo.  148,  97  Am.  Dec.  383. 

New  York. —  Rowley  v.  Empire  Ins.  Co.,  36 
N.  Y.  550. 

Ohio. — •  Phoenix  Mut.  F.  Ins.  Co.  v.  Bow- 
ersox,  6  Ohio  Cir.  Ct.  1,  3  Ohio  Cir.  Deo.  321. 

England. —  In  re  Universal  Non-Tariflf  F. 
Ins.  Co.,  L.  R.  19  Eq.  485,  44  L.  J.  Ch.  761, 
23  Wkly.  Rep.  464. 

See  28  Cent.  Dig.  tit.  "  Insurance,''  §  1001. 
See  also  supra,  XIV,  B,  1 ;  XIV,  E,  2. 

Contra. —  Pottsville  Mut.  F.  Ins.  Co.  v. 
Fromm,  100  Pa.  St.  347;  Wilson  v.  Conway 
F.  Ins.  Co.,  4  R.  I.  141. 

But  the  insured  may  constitute  the  in- 
surer's agent  his  own  agent  for  the  transac- 
tion. Smith  V.  Empire  Ins.  Co.,  25  Barb. 
(N.  Y.)  497;  Harrison  v.  Hartford  F.  Ins. 
Co.,  30  Fed.  862. 

Where  the  insurer's  agent  had  been  accus- 
tomed also  to  act  for  the  insured  in  watch- 
ing his  insurance  and  was  accustomed  to 
affix  vacancy  permits  when  necessary,  his 
mistake  in  considering  a  vacancy  permit  un- 
necessary on  a  certain  occasion  will  not  work 
an  estoppel  when  the  insured  did  not  know 
of  or  rely  upon  his  non-action.  Home  Ins. 
Co.  V.  Scales,  71  Miss,  975,  15  So.  134,  42 
Am.  St.  Rep.  512. 

43.  Illinois. — Pennsylvania  Ins.  Co.  v, 
O'Connell,  34  111.  App.  357. 

Iowa. —  Boetcher  v.  Hawkeye  Ins.  Co.,  47 
Iowa  253. 

Kansas. —  Continental  Ins  Co.  v.  Pearce,  39 
Kan.  396,  18  Pac.  291,  7  Am.  St.  Rep.  557; 
Sullivan  v.  Phenix  Ins.  Co.,  34  Kan.  170,  8 
Pac.  112. 

Minnesota. —  Kausal  v.  Minnesota  Farmers' 
Mut.  F.  Ins.  Assoc,  31  Minn.  17,  16  N.  W. 
430,  47  Am.  Rep.  776. 

Missouri. —  Rosencrans  v.  North  American 
Ins.  Co.,  66  Mo.  App.  352. 

New  York. —  Patridge  v.  Commercial  F. 
Ins.  Co.,  17  Hun  95;  Bernard  v.  United  L. 
Ins.  Assoc,   17  Misc.   115,   39  N.  Y.   Suppl. 
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XV.    RISKS  AND  CAUSES  OF  LOSS. 

A.  Fire  as  Proximate  Cause  —  l.  Loss  by  Fire.  To  constitute  a  "direct 
loss  or  damage  by  fire,"  within  the  usual  terms  of  a  fire  policy,  there  must  be  a 
fire  in  the  proper  sense  of  that  term,  from  which  the  loss  or  damage  results."  ' 

2.  Losses  as  a  CoNSEauENCE  of  Fire  —  a.  Fire  as  Proximate  Cause,  ^he 
frequent  controversy  as  to  whether  or  not  a  given  loss  is  a  loss  caused  by  fire 
usually  depends,  however,  on  the  question  whether  or  not  a  conceded  tire  is  the 
proximate  cause  of  such  loss  ;  and  as  a  general  proposition  it  may  be  safely  stated 


356  laffirming  15  Misc.  694,  37  N.  Y.  Suppl. 
1143];  Bernard  v.  United  L.  Ins.  Assoc,  12 
Misc.  10,  33  N.  Y.  Suppl.  22  [reversing  8 
Misc.  499,  28  N.  Y.  Suppl.  756,  11  Misc.  441, 
32  N.  Y.  Suppl.  223]. 

Ohio. —  Amazon  Ins.  Co.  t>.  Mclntyro,  7 
Ohio  Dec.   (Reprint)   577,  4  Cine.  L.  Bui.  21. 

Pennsylvania. —  Meyers  «'.  Lebanon  Mut. 
Ins.  Co.,  156  Pa.  St.  420,  ?,7  Atl.  39;  Kister 
V.  Lebanon  Mut.  Ins.  Co.,  128  Pa.  St.  553, 
18  Atl.  447,  15  Am.  St.  Rep.  696,  5  L.  R.  A. 
646;  Columbia  Ins.  Co.  v.  Cooper,  50  Pa.  St. 
331. 

South  Dakota. —  South  Bend  Toy  Mfg.  Co. 
17.  Dakota  F.  &  M.  Ins.  Co.,  2  S."  D.  17,  48 
N.  W.  310. 

West  Virginia. —  Deitz  v.  Providence- Wash- 
ington Ins.  Co.,  31  W.  Va.  8.51,  8  S.  E.  616, 
13  Am.  St.  Rep.  909. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1003 ; 
and,  generally,  Insubance. 

Contra. —  Wood  v.  Firemen's  P.  Ins.  Co.,  126 
Mass.  316;  Kibbe  v.  Hamilton  Mut.  Ins.  Co., 
11  Gray  (Mass.)   163. 

In  Canada  the  provisions  of  the  policy  gov- 
ern. Shannon  v.  Hastings  Mut.  Ins.  Co.,  2 
Ont.  App.  81  [affirmed  in  2  Can.  Sup.  Ct. 
394] ;  Bleakley  v.  Niagara  Dist.  Mut.  Ins. 
Co.,  16  Grant  Ch.  (U.  C.)  198.  But  see 
Burton,  J.,  in  Sowden  v.  Standard  F.  Ins.  Co., 
5  Ont.  App.  290. 

Mutual  companies. —  The  rule  is  the  same 
as  to  the  agents  of  mutual  companies.  Kausal 
V.  Minnesota  Farmers'  Mut.  P.  Ins.  Assoc.,  31 
Minn.  17,  16  N.  W.  430,  47  Am.  Rep.  776. 
And  so  even  though  the  stipulation  is  con- 
tained in  the  by-laws  of  the  company.  Clark 
V.  Union  Mut.  P.  Ins.  Co.,  40  N.  H.  333,  77 
Am.  Dec.  721 ;  Masters  v.  Madison  County 
Mut.  Ins.  Co.,  11  Barb.  (N.  Y.)  624.  Contra, 
Susquehanna  Ins.  Co.  v.  Perrine,  7  Watts  &  S. 
(Pa.)   348. 

Extent  and  limits  of  rule. —  Some  courts 
have  given  greater  effect  to  such  a  clause 
inserted  in  the  application  itself  (Lama  v. 
Dwelling  House  Ins.  Co.,  51  Mo.  App.  447), 
but  even  this  holding  is  generally  denied 
(German  Ins.  Co.  v.  Horan,  15  Ky.TL.  Rep. 
208 ) .  Again  some  cases  have  drawn  a  dis- 
tinction between  cases  where  the  insured  has 
or  has  not  knowledge  of  the  stipulation. 
Gates  V.  Penn  P.  Ins.  Co.,  10  Hun  (N.  Y.) 
489;  Eilenberger  V.  Protective  Mut.  P.  Ins.' 
Co.,  89  Pa.  St.  464. 

43.  See  cases  cited  infra,  this  note. 

Injury  to  insured  property  by  heat,  al- 
though the  heat  is  caused  by  combustion,  if 


it  does  not  result  from  fire  outside  of  its 
usual  limits,  that  is,  froni  a  fire  such  as  is 
contemplated  by  an  insurance  contract  as  dis- 
tinguished from  a  fire  in  general,  is  not  cov- 
ered by  the  policy.  This  rule  has  been  ap- 
plied: To  scorching  of  sugar  in  a  refinery 
due  to  overheating  the  pans  used  in  drying. 
Austin  D.  Drew,  4  Campb.  360,  Holt  126,  3 
E.  C.  L.  58,  2  Marsh.  130,  6  Taunt.  436,  I 
E.  C.  L.  691,  16  Rev.  Rep.  647.  To  damage 
to  a  library,  due  to  a  break  in  the  steam- 
heating  pipes,  resulting  in  the  charring  of 
furniture  and  books.  Gibbons  v.  German  Ins., 
etc.,  Inst.,  30  111.  App.  263.  To  damage  by 
smoke  from  the  flame  of  a  flaring  lamp 
(Fitzgerald  v.  German- American  Ins.  Co.,  30 
Misc.  (N.  Y.)  72,  62  N.  Y.  Suppl.  824;  Sam- 
uels V.  Continental  Ins.  Co.,  2  Pa.  Dist.  397), 
or  from,  smoke  and  soot  escaping  from  a  de- 
fective stovepipe  (Cannon  v.  Phoenix  Ins.  Co., 
110  Ga.  563,  35  S.  E.  775,  78  Am.  St.  Rep. 
124.  See  62  Alb.  L.  J.  274,  distinguishing 
a  "friendly"  and  a  "hostile"  fire). 

But  where  a  fire  in  a  chimney  caused  by 
the  accidental  ignition  of  soot  damaged  the 
insured  property,  it  was  held  that  the  loss 
was  a  loss  by  fire  within  the  terms  of  the 
policy.  Way  v.  Abington  Mut.  P.  Ins.  Co., 
166  Mass.  67,  43  N.  E.  1032,  32  L.  R.  A.  608. 

So  where  the  oil  in  a  coal-oil  stove  took 
fire,  damaging  with  smoke  and  soot  the  fur- 
niture covered  by  the  fire  policy,  it  was  held 
to  be  for  the  jury  to  say  whether  the  fire  was 
outside  of  the  place  where  it  was  intended 
to  burn,  so  as  to  constitute  a  fire  by  the 
terms  of  the  policy.  Collins  v.  Delaware  Ins. 
Co.,  9  Pa.  Super.  Ct.  576,  7  Del.  Co.  365. 

The  ignition  of  any  explosive,  such  as  gun- 
powder or  illuminating  gas,  by  accidental 
means  no  doubt  constitutes  a  fire  the  results 
of  which  may  be  considered  a  loss  by  fire 
under  the  general  terms  of  a,  policy.  Scrip- 
ture V.  Lowell  Mut.  P.  Ins.  Co.,  10  Cush. 
(Mass.)  356,  57  Am.  Dec.  HI;  Renshaw  r. 
Missouri  State  Mut.  F.  &  M.  Ins.  Co.,  103 
Mo.  595,  15  S.  W.  945,  23  Am.  St.  Rep.  904. 
But  by  stipulation  in  the  policy  losses  due  to 
explosion  are  usually  excluded.  See  infra, 
XV,  B,  3. 

A  lighted  match  is  not  a  fire.  Heuer  v. 
Winchester  F.  Ins.  Co.,  151  III.  331,  37  N.  E. 
837;  Heuer  v.  Northwestern  Nat.  Ins.  Co., 
144  111.  393,  33  N.  E.  411,  19  L.  R.  A.  594; 
Vorse  V.  Jersey  Plate  Glass  Ins.  Co.,  119 
Iowa  555,  93  N.  W.  569,  97  Am.  St.  Rep.  330; 
Mitchell  V.  Potomac  Ins.  Co.,  183  U.  S.  42, 
22  S.  Ct.  22,  46  L.  ed.  74. 

rxV.  A,  2,  a] 
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that  the  policy  will  cover  only  the  direct  and  immediate  and  not  the  remote  losses 
from  fire.^^ 

b.  Damage  by  Bemoval.  Where  the  removal  of  goods  is  necessitated  by  a  fire, 
whether  in  the  insured  building  or  in  another  building,  which  causes  peril  to 
goods,  loss  or  damage  resulting  from  such  removal  is  covered  by  a  fire  policy  on 
the  goods,  the  fire  being  regarded  as  the  proximate  cause.^' 

e.  Damage  by  Water.  Under  a  fire  policy  damage  by  water  used  to  extin- 
guish the  fire  is  covered.^^ 

d.  Loss  by  Theft.*^  Loss  of  goods  stolen  during  or  as  the  result  of  the  fire, 
or  during  the  removal  of  the  goods  to  save  them  from  loss  by  fire,  is  covered  by 
a  fire  policy.^ 

e.  Fall  or  Blowing  Up  of  Building/'  Fall  of  a  building  due  to  its  partial 
destruction  by  fire  is  of  course  a  part  of  the  loss  by  fire ;  and  even  if  the  fire 
results  only  after  the  fall  of  the  building  and  as  a  consequence  of  such  fall, 
nevertheless  the  damage,  so  far  as  it  is  attributable  to  the  fire  and  not  merely  to 
the  falling  of  the  building,  is  a  loss  by  fire.^°    And  if  to  prevent  the  spread  of  a 


44.  Case  v.  Hartford  F.  Ins.  Co.,  13  111. 
676;  Caballero  v.  Home  Mut.  Ins.  Co.,  15 
La.  Ann.  217;  Brady  ».  Northwestern  Ins. 
Co.,  11  Mieh.  425;  Hillier  v.  Alleghany  Mut. 
Ins.  Co.,  3  Pa.  St.  470,  45  Am.  Dec.  656. 

Rule  explained. —  The  rule  that  the  law 
looks  to  the  proximate  and  not  to  the  remote 
cause  does  not  necessarily  mean  that  the 
cause  nearest  in  time  or  place  is  to  be  con- 
sidered, but  only  that  the  efficient  cause,  that 
is,  the  cause  which  necessarily  sets  the  other 
causes  in  motion,  is  to  be  sought.  Imperial 
F.  Ins.  Co.  V.  Fargo,  95  U.  S.  227,  24  L.  ed. 
428;  iEtna  Ins.  Co.  v.  Boon,  95  U.  S.  117, 
24  L.  ed.  395;  Louisiana  Mut.  Ins.  Co.  v. 
Tweed,  7  Wall.  (U.  S.)  44,  19  L.  ed.  65. 

Where  a  policy  covered  loss  from  lightning 
but  excluded  loss  from  wind,  recovery  was 
denied  from  loss  by  wind,  although  but  for 
the  weakening  of  the  building  by  lightning 
it  would  not  have  been  blown  down.  Beakes 
V.  Phoenix  Ins.  Co.,  143  N.  Y.  402,  38  N.  E. 
453,  26  L.  R.  A.  26  T 

Where  damage  by  storm  was  excluded,  and 
the  building  was  destroyed  by  fire  communi- 
cated from  a  stove  within  the  building,  it 
was  held  that  the  loss  was  the  result  of  the 
storm  and  not  of  fire.  Farrell  v.  Farmers' 
Mut.  F.  Ins.  Co.,  66  Mo.  App.  153. 

Where  the  machinery  of  an  electric  com- 
pany was  covered  by  a  fire  policy,  and  by 
reason  of  an  accidental  fire  a  short  circuit 
was  produced  within  the  building,  causing 
the  machinery  to  break  to  pieces  as  a  result 
of  the  increased  electrical  power  applied  to 
it,  the  damage  was  held  to  be  a  loss  by  fire. 
Lynn  Q-as,  etc.,  Co.  v.  Meriden  P.  Ins.  Co., 
158  Mass.  570,  33  N.  E.  690,  35  Am.  St.  Rep. 
540,  20  L.  R.  A.  297.  And  see  Transatlantic 
F.  Ins.  Co.  V.  Dorsey,  66  Md.  70,  40  Am.  Rep. 
403. 

45.  Illinois. —  Case  v.  Hartford  F.  Ins.  Co., 
13  111.  676. 

Louisiana. —  Balestraeci  v.  Firemen's  Ins. 
Co.,  34  La.  Ann.  844. 

Maine.^  White  v.  Republic  F.  Ins.  Co.,  57 
Me.  91,  2  Am.  Rep.  22. 

Pennsylvania. —  Independent  Mut.  Ins.  Co. 
V.  Agnew,  34  Pa.   St.  96,  75  Am.  Dec.   638 
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[affirming  3  Phila.  193] ;  Hillier  v.  Alleghany 
County  Mut.  Ins.  Co.,  3  Pa.  St.  470,  45  Am. 
Dec.  656. 

United  States. —  Holtzman  v.  Franklin  Ins. 
Co.,  12  Fed.  Cas.  No.  6,649,  4  Cranch  C.  C. 
295.' 

England. —  Marsden  v.  City,  etc.,  Assur.  Co., 
L.  R.  1  C.  P.  232,  1  H.  &  R.  53,  12  Jur.  N.  S. 
76,  35  L.  J.  C.  P.  60,  13  L.  T.  Rep.  N.  S. 
465,  14  Wkly.  Rep.  106. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1142. 

46.  Geiaek  v.  Crescent  Mut.  Ins.  Co.,  19  La. 
Ann.  297;  Davis  v.  Insurance  Co.  of  North 
America,  115  Mich.  382,  73  N.  W.  393;  White- 
hurst  V.  Payetteville  Mut.  Ins.  Co.,  51  N.  C. 
352. 

Damage  due  to  water  from  an  automatic 
fire-extinguisher  is  covered  by  the  policy,  as 
is  also  damage  to  the  goods  by  being  trampled 
upon  or  thrown  about  in  the  efforts  to  ex- 
tinguish the  fire,  although  the  actual  damage 
results  after  the  fire  has  been  extinguished. 
Cohn  V.  National  F.  Ins.  Co.,  96  Mo.  App. 
315,  70  S.  W.  259. 

47.  See  infra,  XV,  B,  2. 

48.  Kentucky. —  Leiber  v.  Liverpool,  etc., 
Ins.  Co.,  6  Bush  639,  99  Am.  Dec.  695. 

Louisiana. —  Fernandez  v.  Merchants'  Ins. 
Co.,  17  La.  Ann.  131;  Talamon  v.  Home,  etc., 
Mut.  Ins.  Co.,  16  La.  Ann.  426. 

Maine. —  Witherell  v.  Maine  Ins.  Co.,  49 
Me.   200. 

Missouri. —  Newark  v.  Liverpool,  etc.,  F., 
etc.,  Ins.  Co.,  30  Mo.  160,  77  Am.  Dec. 
608. 

New  York. —  Tilton  v.  Hamilton  F.  Ins. 
Co.,  14  How.  Pr.  363. 

North  Carolina. —  Whitehurst  V.  Fkyette- 
ville  Mut.  Ins.  Co.,  51  N.  C.  352. 

Pennsylvania. —  Independent  Mut.  Ins.  Co. 
V.  Agnew,  34  Pa.  St.  96,  75  Am.  Dec.  638; 
Lukens  v.  Insurance  Co.,  25  Leg.  Int.  61. 

Canada. —  Thompson  v..  Montreal  Ins.  Co., 
6  U.  C.  Q.  B.  319;  McGibbon  v.  Queen  Ins. 
Co.,  10  L.  C.  Jur.  227. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1143. 

49.  See  infra,  XV,  B,  5. 

50.  Lewis  v.  Springfield  F.  &  M.  Ins.  Co., 
10  Gray  (Mass.)    159. 
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iire,  and  in  the  exercise  of  a  reasonable  judgment,  a  building  is  torn  down  and 
removed,  the  damage  will  be  covered  by  a  fire  policy.^' 

f.  Explosion.^^  In  the  absence  of  any  limitation  in  the  policy,  damage  from 
an  explosion  which  is  the  direct  result  of  a  lire  is  a  loss  by  iire,^'  but  an  explosion 
<iae  to  the  ignition  by  a  match  or  spark  of  an  explosive  substance,  no  lire 
resulting,  is  not  within  the  terms  of  an  ordinary  fire  policy.^* 

B.  Limitations  as  to  Causes  of  Loss  —  I.  Invasion,  Insurrection,  Mob  Vio- 
lence, MiLiTABY  Power,  Etc.  A  clause  is  usually  inserted  in  the  standard  policies  ^ 
exempting  the  company  from  liability  for  lossi  "caused  directly  or  indirectly  by 
invasion,  insurrection,  riot,  ciyil  commotion,  military,,  or  usurped  power,  or  by 
order  of  any  civil  authority." 

2.  Theft.^*  An  exception  exempting  the  company  from  liability  for  loss  caused 
by  theft,  which  is  now  found  in  standard  policies/''  relieves  the  company  from  the 
liability  which  would  otherwise  rest  upon  it  ^  to  pay  for  property  stolen  during 


Limitations  of  rule. —  If  the  falling  of  the 
building,  althoiagh  it  occurs  after  a  fire,  is 
not  the  result  of  the  flie,  the  loss  is  not  cov- 
ered by  the  policy.  Cuesta  v.  Royal  Ins.  Co., 
98  6a.  720,  27  S.  E.  172;  Alter  v.  Home  Ins. 
Co.,  50  La.  Ann.  1316,  24  So.  180;  Liver- 
pool, etc.,  Ins.  Co.  v.  Ende,  65  Tex.  118.  And 
if  the  building  is  by  some  other  cause  re- 
duced to  rubbish,  sa  that  it  no  longer  has 
the  characteristics  of  a  building,  the  subse- 
quent destruction  by  fire  of  the  dSbris  will 
not  be  covered  by  a  fire  policy  on  the  build- 
ing. Nave  V.  Home  Mut.  Ins.  Co.,  37  Mo. 
430,  90  Am.  Dec.  394;  Farrell  v.  Farmers' 
Mut.  F.  Ins.  Co.,  66  Mo.  App.  153. 

51.  City  F.  Ins.  Co.  v.  Corlies,  21  Wend. 
(N.  Y.)  367,  34  Am.  Dee.  258;  Greemwald  v. 
Insurance  Co.,  3  Phila.  (Pa.)  323,  7  Am. 
L.  Reg.  282. 

52.  See  infra,  XV,  B,  3. 

53.  Caballero  v.  Home  Mut.  Ins.  Co.,  15  La. 
Ann.  217;  Washburn  v.  Artisans'  Ins.  Co.,  29 
Fed.  Cas.  No.  17,212;  Washburn  v.  Union 
F.  Ins.  Co.,  29  Fed.  Cas.  No.  17,215;  Wash- 
burn V.  Western  Ins.  Co.,  29  Fed.  Cas.  No. 
17,216. 

54.  Phoenix  Ins.  Co.  v.  Greer,  61  Ark.  509, 
33  8.  W.  840;  Vorse  v.  Jersey  Plate  Glass 
Ins.  Co.,  119  Iowa  555,  93  N.  W.  569,  97 
Am.  St.  Rep.  330;  Mitchell  v.  Potomac  Ins. 
Co.,  183  U.  S.  42,  22  S.  Ct.  22,  46  L.  ed.  741. 
Contra,  Scripture  v.  Lovell  Mut.  P.  Ins.  Co., 
10  Cush.  (Mass.)  356,  57  Am.  Dec.  Ill;  Ren- 
&haw  V.  Missouri  State  Mut.  F.  &  M.  Ins.  Co., 
103  Mo.  595,  15  S.  W.  945,  23  Am,  St.  Rep. 
904. 

Explosion  in  other  building. —  So  where  the 
damage  to  the  insured  premises  was  due  to 
the  force  of  an  explosion  occurring  in  a  build- 
ing at  some  distance,  it  was  held  that  the 
loss  was  not  covered  by  a  fire  policy,  al- 
though the  explosion  in  the  distant  building 
was  due  to  fire.  Miller  v.  London,  etc.,  F. 
Ins.  Co.,  41  111.  App.  395 ;  Caballero  v.  Home 
Mut.  Ins.  Co.,  15  La.  Ann.  217;  Everett  v. 
London  Assur.  Co.,  19  C.  B.  N.  S.  126,  11 
Jur.  N.  S.  546,  34  L.  J.  C.  P.  299,  13  Wkly. 
Rep.  862,  115  E.  C.  L.  126. 

Damage  from  explosion  being  ezcluded  by 
the  policy,  where  the  damage  for  which  re- 
covery was  sought  resulted  from  an  explo- 
sion of  illuminating  gas,  it  was  held  that  the 


explosion  and  the  lighted  match  causing  such 
explosion  was  the  proximate  cause.  Heuer  v. 
Winchester  F.  Ins.  Co.,  151  HI.  331,  37  N.  E. 
873;  Heuer  v.  Northwestern  Nat.  Ins.  Co., 
144  111.  393,  33  N.  E.  411,  19  L.  R.  A.  594- 

55.  See  supro,  IV,  B,  2;  and  cases  cited 
mfra,  this  note. 

Invasions  —  Military  power. —  A  loss  result- 
ing from  acts  of  the  lawful  military  authori- 
ties of  the  United  States  in  resisting  an  at- 
tack by  the  Confederate  forces  was  held  to  be 
within  the  exception  so  far  as  it  applied  to 
invasion  and  military  power,  these  being  the 
proximate  causes  of  the  loss.  Barton  v.  Some 
Ins.  Co.,  42  Mo.  156,  97-  Am.  Dec.  329;  ^tna 
Ins.  Co.  V.  Boon,  95  V.  S.  117,  24  L.  ed.  395. 
But  in  other  eases  it  has  been  held  that  force 
resulting  from,  the  acts  of  a  lawful  military 
authority  were  not  within  the  exception. 
Boon  V.  Mtna,  Ins.  Co.,  40  Conn.  575  ;  Ports- 
mouth Ins.  Co.  n.  Reynolds,  32  Gratt.  (Va.) 
613. 

Mob  violence  —  Eiats. —  In  determining 
whether  the  destruction  of  the  property  by 
fire  is  due  to  a  riot  within  the  exception,  the 
usual  legal  definition  of  a  riot  is  to  be  ap- 
plied. Germania  F.  Ins.  Co.  v.  Deckard,  3 
Ind.  App.  361,  28  N.  E.  868;  Dupin  v.  Mu- 
tual Ins.  Co.,  5  La.  Ann.  482 ;  Strauss  v.  Im- 
perial F.  Ins.  Co.,  16  Mo.  App.  555 ;  Lycoming 
P.  Ins.  Co.  V.  Schwenk,  95  Pa.  St.  89,  40  Am. 
Rep.  629.  See,  generally,  Riot.  But  the  con- 
sequences of  the  act  of  lawful  military  au- 
thority in  resisting  armed  forces  is  not  within 
the  exception  as  to  mobs  or  riots.  Harris  v. 
York  Mut.  Ins.  Co..  50  Pa.  St.  341.  The  ex- 
ception as  to  invasion,  etc.,  does  not  cover 
acts  of  a  mob  (Drinliwater  v.  London  Assur. 
Co.,  2  WilS.  P.  C,  363 )  ;  nor  are  "  civil  com- 
motion "  and  "  riot "  synonymous  ( Condlin 
V.  Home  Dist.  Mut.  P.  Ins.  Co.,  (Hil.  T.)  6 
Vict.).  An  exception  of  loss  directly  caused 
by  riot  or  incendiarism  does  not  cover  loss 
by  fire  communicated  to  the  insured  building 
from  another  building  set  on  fire  by  rioters 
or  incendiaries.  Miehigan  F.  &,  M.  Ins.  Co. 
V.  Whitelaw,  25  Ohio  Cir.  Ct.  197.  But 
contra,  see  Walker  v.  London,  etc.,  Ins.  Co., 
22  L.  R.  Ir.  572. 

56.  See  supra,  XV,  A,  2,  d. 

57.  See  supra,  IV,  B,  2. 

58.  See  supra,  XV,  A,  2,  d. 
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the  progress  of  a  fire,  or  during  the  process  of  the  removal  of  the   property 
necessitated  by  fire.^' 

3.  Explosion'*' — a.  In  General.  The  usual  exception  of  loss  by  explosion  of 
any  kind  exempts  the  company  from  liability  for  an  explosion,  no  matter  liow 
caused ;''  and  perhaps  under  such  an  exemption  without  qualification,  there 
would  be  no  liability  for  fire  resulting  from  an  explosion ;  *^  but  under  the  fur- 
ther provision  that  the  exemption  does  not  extend  to  loss  by  fire  resulting  from 
explosion,  although  the  risk  is  limited  to  the  damage  by  fire,  the  company  is 
liable  for  the  fire  loss,  whatever  it  may  be.''' 

b.  Of  Boiler.  With  a  like  effect  policies  sometimes  exempt  the  company 
from  liability  for  fire  due  to  the  explosion  of  steam  boilers." 

4.  Lightning,  Storms,  Etc.  An  exception  of  liability  from  lightning,  unless  fire 
ensues,  excludes  a  recovery  against  the  company  under  the  policy  for  damage 
due  to  lightning  and  not  to  burning  ;  ^  but  it  is  usual  to  add  a  lightning  clause 
by  which  the  company  is  rendered  liable  for  loss  caused  by  lightning  as  well 


59.  Liverpool,  etc.,  Ins.  Co.  v.  Creighton, 
51  Ga.  95;  Webb  v.  jEtna  Protection,  etc., 
Ins.  Co.,  14  Mo.  3. 

60.  See  swpra,  XV,  A,  2,  f. 

61.  Hustaee  v.  Phenix  Ins.  Co.,  175  N.  Y. 
292,  67  N.  E.  592  [reversing  71  N.  Y.  App. 
Div.  309]  ;  German  F.  Ins.  Co.  v.  Eoost,  55 
Ohio  St.  581,  45  N.  E.  1097,  60  Am.  St.  Rep. 
711,  36  L.  R.  A.  236;  Smiley  v.  Citizens' 
Fire,  etc.,  Ins.  Co.,  14  W.  Va.  33. 

Explosion  of  gas  as  within  the  rule  see 
Heuer  v.  Winchester  F.  Ins.  Co.,  151  111. 
331,  37  N.  E.  873;  Heuer  v.  Northwestern 
Nat.  Ins.  Co.,  144  111.  393,  33  N.  E.  411,  19 
L.  R.  A.  594 ;  Vorse  v.  Jersey  Plate  Glass  Ins. 
Co.,  119  Iowa  555,  93  N.  W.  569,  97  Am.  St. 
Rep.  330,  60  L.  R.  A.  83B ;  Stanley  v.  Western 
Ins.  Co.,  L.  R.  3  Exch.  71,  37  L.  J.  Exch.  73, 
17  L.  T.  Rep.  N.  S.  513,  16  Wkly.  Rep.  369; 
Hobbs  V.  Northern  Assur.  Co.,  12  Can.  Sup. 
Ct.  631. 

Permission  to  keep  explosives. — ^Even  though 
under  the  terms  of  the  policy  the  insured  is 
authorized  to  keep  explosives  on  the  premises, 
the  exception  of  loss  by  explosion  excludes 
liability  for  loss  due  to  explosion  of  articles 
thus  authorized  to  be  kept.  Smiley  v.  Citi- 
zens' P.,  etc.,  Ins.  Co.,  14  W.  Va.  33;  Mitch- 
ell V.  Potomac  Ins.  Co.,  183  U.  S.  42,  22 
S.  Ct.  22,  46  L.  ed.  74;  Washburn  v.  Miami 
Valley  Ins.  Co.,  2  Fed.  633,  2  Flipp.  664. 
Where  the  policy  contained  a  condition  that 
the  company  shall  not  be  liable  for  a  loss 
caused  by  the  use  of  kerosene  oil  used  for 
light  in  any  barn  or  outbuilding,  it  was  held 
that  a  loss  by  fire  due  to  the  accidental  up- 
setting of  a  kerosene  lamp  was  within  the 
exception.  Matson  v.  Farm  Bldg.  F.  Ins. 
Co.,  73  N.  Y.  310,  29  Am.  Rep.  149.  A  policy 
on  printing  and  book  materials  in  a  printing 
establishment  contained  a  condition  exempt- 
ing the  company  from  liability  for  any  loss 
occasioned  by  camphene;  but  it  was  held 
that  the  exemption  extended  only  to  a  loss 
occasioned  by  its  use  for  purposes  other  than 
that  of  printing,  it  being  shown  that  its  use 
in  printing  was  necessary.  Harper  v.  New 
York  City  Ins.  Co.,  22  N.  Y.  441. 

Collision. —  Under  the  provision  in  a  policy 
issued  to.  an  express  company  on  goods  and 
merchandise   in   its   care   for   transportation 
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while  on  board  cars  or  other  conveyances 
that  no  loss  was  to  be  paid  in  case  of  colli- 
sion, except  fire  ensue,  and  then  only  for  loss 
from  fire,  and  that  no  loss  was  to  be  paid 
arising  from  petroleum  or  other  explosive 
oils,  it  was  held  that  destruction  of  goods  in 
an  express  car  due  to  a  collision  of  the  train 
with  freight  cars  containing  petroleum  oil 
was  not  covered  by  the  policy.  Imperial  F. 
Ins.  Co.  V.  Fargo,  95  U.  S.  227,  24  L.  ed. 
428. 

63.  Tanneret  v.  Merchants'  Mut.  Ins.  Co., 
34  La.  Ann.  249 ;  Greenwald  v.  Insurance  Co., 

3  Phila.   (Pa.)   323. 

63.  IlUnois. —  Commercial  Ins.  Co.  v.  Rob- 
inson, 64  111.  265,  16  Am.  Rep.  557. 

Missouri. —  Cohn  v.  National  Ins.  Co.,  96 
Mo.  App.  315,  70  S.  W.  259. 

New  York. —  Briggs  v.  North  American 
Mercantile  Ins.  Co.,  53  N.  Y.  446;  Hustaee 
V.  Phenix  Ins.  Co.,  71  N.  Y.  App.  Div.  309, 
75  N.  Y.  Suppl.  568;  Briggs  v.  People's  Ins. 
Co.,  66  Barb.  330. 

Pennsylvania. —  Heffron  v.  Kittanning  Ins. 
Co.,  132  Pa.  St.  580,  20  Atl.  698. 

United  States. —  Leonard  v.  Orient  Ins.  Co., 
109  Fed.  286,  48  C.  C.  A.  369,  54  L.  R.  A. 
706. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1128. 

64.  Louisiana. —  Millaudon  v.  New  Orleans 
Ins.  Co.,  4  La.  Ann.  15,  50  Am.  Dec.  550. 

New  York. —  St.  John  v.  American  Mut.  F. 
&  M.  Ins.  Co.,  11  N.  Y.  516  [affi/rming  1  Duer 
371];  Hayward  v.  Liverpool,  etc.,  Ins.  Co., 
2  Abb.  Dec.  349,  3  Keyes  456,  3  Transcr. 
App.  180,  5  Abb.  Pr.  N.  S.  142,  3  How.  Pr. 
618  note  [affirming  7  Bosw.  385]. 

Ohio. —  Boatman's  F.  &  M.  Ins.  Co.  v.  Par- 
ker, 23  Ohio  St.  85,  13  Am.  Rep.  228;  United 
L.,  etc.,  Ins.  Co.  v.  Foote,  22  Ohio  St.  340, 
10  Am.  Rep.  735. 

Wisconsin. —  Thurston  v.  Burnett,  etc.. 
Farmers'  Mut.  F.  Ins.  Co.,  98  Wis.  476,  74 
N.  W.  131,  41  L.  R.  A.  316. 

United  States. —  American  Steam  Boiler 
Ins.  Co.  V.  Chicago  Sugar  Refining  Co.,  57 
Fed.  294,  6  C.  C.  A.  336,  21  L.  R.  A.  572. 

65.  Kenniston  v.  Merimack  County  Mut. 
Ins.  Co.,  14  N.  H.  341,  40  Am.  Dec.  193;  Bab- 
cock  V.  Montgomery  County  Mut.  Ins.   Co., 

4  N.  Y.  326. 
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as  by  fire  ;  and  under  such  a  provision,  it  is  immaterial  whether  fire  results  from 
the  lightning  or  not.*^ 

5.  Falling  of  Building.^  For  the  purpose  of  excluding  any  question  as  to 
measure  of  damage  by  fire,  when  fire  results  after  a  building  has  fallen,  it  is  usual 
to  provide  that,  on  the  falling  of  a  building  except  as  the  result  of  fire,  all  insur- 
ance by  the  policy  on  such  building  or  its  contents  shall  immediately  cease.^ 

6.  Negligence  or  Misconduct  —  a.  Of  Insured  or  His  Servants.  In  the  absence 
of  fraud  or  design  on  the  part  of  the  insured,  or  some  stipulation  in  the  policy,^' 
the  insurer  is  not  relieved  from  liability  by  mere  negligence  or  carelessness  of 
the  insured  or  his  servants,  although  directly  causing  or  contributing  to  the 
loss;™  but  on  the  other  hand  even  in  the  absence  of  stipulation  in  the  policy,  the 
failure  of  the  insured  to   take  reasonable  care   to  avoid  loss,  or  the  doing  of 


66.  Hapeman  v.  Citizens'  Mut.  F.  Ins.  Co., 
126  Mich.  191,  85  N.  W.  454,  86  Am.  St. 
Eep.  535;  Haws  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  130  Pa.  St.  113,  15  Atl.  915,  18  Atl. 
621,  2  L.  R.  A.  52;  Speusley  v.  I^ncashire 
Ins.  Co.,  54  Wis.  433,  11  N.  W.  894. 

Excluding  damage  by  wind-storm. —  Where 
the  policy  covered  liability  for  direct  damage 
by  lightning,  but  excluded  damage  by  wind- 
storm, and  the  insured  building  was  damaged 
by  lightning  and  subsequently  by  wind,  it 
was  held  there  could  be  recovery  only  for 
the  damage  directly  due  to  lightning.  Warin- 
eastle  v.  Scottish  Union,  etc.,  Ins.  Co.,  201 
Pa.  St.  302,  50  Atl.  941. 

67.  See  supra,  XV,  A,  2,  e. 

68.  See  cases  cited  infra,  this  note;  and 
note  to  42  Am.  St.  Rep.  465;  Ostrander  Ins. 
§  314. 

Such  a  provision  is  effectual  to  relieve  the 
company  from  liability  for  fire  resulting  from 
the  fall  of  the  building  from  some  other 
cause,  such  as  storm  (Nichols  v.  Sun  Mut. 
Ins.  Co.,  71  Miss.  326,  14  So.  263,  42  Am. 
Eep.  465),  explosion  (Waldeck  ».  Spring- 
field F.  &  M.  Ins.  Co.,  56  Wis.  96,  14  N.  W. 
I),  or  the  like. 

If  a  fire  is  the  efficient  cause  of  the -falling 
of  the  building  the  exemption  will  not  apply, 
although  the  immediate  cause  was  an  explo- 
sion resulting  from  such  fire.  Dows  v. 
Faneuil  Hall  Ins.  Co.,  127  Mass.  346,  34  Am. 
Eep.  384;  Renshaw  v.  Fireman's  Ins.  Co.,  33 
Mo.  App.  394. 

Where  the  fall  of  a  building  was  due  to  a 
fire  in  an  adjoining  building,  it  was  held  that 
the  exemption  did  not  apply.  Ermentrout  v. 
Girard  F.  &  M.  Ins.  Co.,  63  Minn.  305,  65 
K.  W.  635,  56  Am.  St.  Rep.  481,  30  L.  E.  A. 
346. 

69.  It  is  usual  to  stipulate  that  the  com- 
pany shall  not  be  liable  for  loss  caused  by  the 
neglect  of  the  insured  to  use  all  reasonable 
means  to  save  and  preserve  the  property  when 
it  is  endangered  by  fire;  and  under  such  a 
stipulation  the  question  of  negligence  as  to 
the  saving  of  property  should  be  submitted  to 
the  jury.  Eaymond  ».  Farmers'  Mut.  F.  Ins. 
Co.,  114  Mich.- 386,  72  N.  W.  254;  Fleisch 
V.  Insurance  Co.  of  North  America,  58  Mo. 
App.  596. 

An  express  exception  of  loss  resulting  itvm. 
design  in  the  insured  admits  all  losses  not  by 
design  to  be  within  the  terms  of  the  policy. 


Catlin  V.  Springfield  F.  Ins.  Co.,  5  Fed.  Cas. 
No.  2,522,  1  Sumn.  434. 

The  term  "gross  negligence,"  as  used  in  a 
condition  exempting  the  company  from  loss 
on  that  account,  means  want  of  that  dili- 
gence which  even  careless  men  are  accus- 
tomed to  exercise.  Lycoming  Ins.  Co.  v.  Bar- 
ringer,  73  111.  230. 

The  insane  act  of  the  insured  will  not  de- 
feat recovery  under  an  exception  excluding 
loss  caused  by  the  voluntary  act,  assent,  pro- 
curement, or  design  of  insured.  D'Autre- 
mont  u.  Philadelphia  Fire  Assoc,  65  Hun 
(N.  Y.)  475,  20  N.  Y.  Suppl.  344;  Showalter 
V.  Chester  County  Mut.  F.  Ins.  Co.,  3  Pa. 
Super.  Ct.  448,  40  Wkly.  Notes  Cas.  76; 
Showalter  v.  Chester  County  Mut.  F.  Ins. 
Co.,  17  Pa.  Co.  Ct.  558;  Karow  v.  New  York 
Continental  Ins.  Co.,  57  Wis.  56,  15  N.  W.  27, 
46  Am.  Rep.  17. 

70.  Illinois. —  Firemen's  Ins.  Co.  v.  Apple- 
ton  Paper,  etc.,  Co.,  59  111.  App.  511. 

Kentucky. —  Scottish  Union,  etc.,  Ins.  Co. 
V.  Strain,  70  S.  W.  274,  24  Ky.  L.  Rep.  958. 

Louisiana. —  Henderson  v.  Western  M.  &  'F. 
Ins.  Co.,  10  Rob.  164,  43  Am.  Dec.  176. 

Maine. — ■  Williams  v.  New  England  Mut.  F. 
Ins.  Co.,  31  Me.  219. 

Massachusetts. — Johnson  v.  Berkshire  Mut. 
F.  Ins.  Co.,  4  Allen  388. 

Missouri. —  Wertheimer-Swarts  Shoe  Co.  v. 
U.  S.  Casualty  Co.,  172  Mo.  135,  72  S.  W. 
635,  95  Am.  St.  Rep.  500,  61  L.  E.  A.  766. 

New  Hampshire. — Huokins  v.  People's  Mut. 
F.  Ins.  Co.,  31  N.  H.  238. 

New  York.- — ■  Gates  v.  Madison  County  Mut. 
Ins.  Co.,  5  N.  Y.  469,  55  Am.  Dec.  360; 
Champlin  v.  Eailway  Pass.  Assur.  Co.,  6 
Lans.  71. 

Pennsylvania. —  Cumberland  Valley  Mut. 
Protection  Co.  v.  Douglas,  58  Pa.  St.  419, 
98  Am.  Dec.  298. 

Wisconsin. —  Pool  v.  Milwaukee  Mechanics' 
Ins.  Co.,  91  Wis.  530,  65  N.  W.  54,  51  Am. 
St.  Eep.  919;  Karow  v.  New  York  Conti- 
nental Ins.  Co.,  57  Wis.  56,  15  N.  W.  27,  46 
Am.  Eep.  17;  Troy  F.  Ins.  Co.  v.  Carpenter, 
4  Wis.  20. 

United  States. —  Sogers  v.  JStna  Ins.  Co., 
95  Fed.  103,  35  C.  C.  A.  396 ;  Catlin  v.  Spring- 
field F.  Ins.  Co.,  5  Fed.  Cas.  No.  2,522,  1 
Sumn.  434.  . 

England. —  Shaw  v.  Roberds,  6  A.  &  E.  75, 
1  Jur.  6,  6  L.  J.  K.  B.  106,  1  N.  &  P.  279, 
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wrongful  acts  directly  calcnlated  to  bring  about  tlie  loss,  may  be  such  as  to  defeat 
recovery  under  the  policy.''' 

b.  Of  Others.'^  The  usual  stipulation  against  loss  caused  by  the  negligence 
of  insured,  however,  does  not  relieve  the  company  from  liability  for  a  loss  due  to 
the  negligence  or  misconduct  of  others ;  '^  for  example,  the  negligence  or  miscon- 
duct of  an  agent ''^  or  of  the  husband  or  wife  of  the  insured,'''  where  it  does  not 
appear  that  tliere  was  any  fault  or  connivance  on  the  part  of  the  insured. 

C.  Limitations  as  to  Time  and  Place  of  Loss.  The  property  may  be  so 
described  that  the  risk  under  the  poliCT  continues  only  while  the  property 
remains  in  the  location  thus  described.''^  By  express  stipulation  the  policy  may 
be  rendered  void  in  case  the  risk  is  increased  by  the  subsequent  erection  or 


33  E.  Cj  L.  63;  Jameson  v.  Eoyal  Ins.  Co., 
Ir.  R.  7  C.  L.  126. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1137. 

71.  Illinois. —  Phoenix  Ins.  Co.  v.  Mills,  77 
111.  App.  546. 

Iowa. — 'Des  Moines  Ice  Co.  v.  Niagara  F. 
Ins.  Co.,  99  Iowa  193,  68  N.  W.  600;  Names  v. 
Dwelling  House  Ins.  Co.,  95  Iowa  642,  64 
N.  W.  628. 

Kentucky. — Howard  v.  Kentucky,  etc.,  Mut. 
Ins.  Co.,  13  B.  Mon.  282. 

Louisiana. —  McCarty  v.  Louisiana  Mut.' 
Ins.  Co.,  25  La.  Ann.  354. 

Massachusetts. —  Chandler  v.  Worcester 
Mut.  F.  Ins.  Co.,  3  Cush.  328. 

Neiraska. —  Western  Horse,  etc.,  Ins.  Co. 
V.  O'Neill,  21  Nebr.  548,  32  N.  W.  581. 

New  York. —  Hynds  v.  Schenectady  County 
Mut.  Ins.  Co.,  16  Barb.  119. 

Oregon. —  Portland  First  Nat.  Bank  v. 
Philadelphia  Fire  Assoc,  33  Oreg.  172,  50 
Pae.  568,  53  Pac.  8. 

United  States. —  Williams  v.  New  England 
Ins.  Co.,  29  Fed.  Gas.  No.  17,731,  3  Cliil.  244. 

Canada. — ^Mann  v.  Western  Assur  Co.,  17 
U.  C.  Q.  B.  190. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1138; 
and  infra,  XVI,  D. 

After  the  peril  of  loss  by  fire  has  arisen 
neglect  or  misconduct  of  the  insured  in  fail- 
ing to  save  property  will  only  defeat  recovery 
as  to  property  lost  in  consequence  of  such 
neglect  or  misconduct.  Wolters  v.  Western 
Assur.  Co.,  95  Wis.  265,  70  N.  W.  62. 

72.  See  supra,  note  70. 

73.  Helvetia  Swiss  F.  Ins.  Co.  v.  Edward 
P.  Allis  Co.,  11  Colo.  App.  264,  53  Pac.  242. 
Thus,  where  the  policy  was  issued  to  A  and  B, 
loss,  if  any,  payable  first  to  A  as  his  interest 
might  appear,  B  having  in  reality  no  inter- 
est in  the  policy,  it  was  held  that  the  wrong- 
ful act  of  B  in  causing  the  building  to  be 
burned  without  his  knowledge  or  consent 
would  not  defea,t  A's  right  to  recover.  West- 
chester P.  Ins.  Co.  V.  Foster,  90  111.  121. 

Where  it  is  provided  that  an  insurance  on  a 
mortgagee's  interest  shall  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor,  volun- 
tary destruction  by  the  owner  will  not  pre- 
vent recovery  by  the  mortgagee.  Hartford  F. 
Ins.  Co.  V.  Williams,  63  Fed.  925,  11  C.  C.  A. 
503. 

74.  Feibelman  v.  Manchester  F.  Assur.  Co., 
108  Ala.  180,  19  So.  540;  Wertheimer-Swarts 
Shoe  Co.  V.  U.  S.  Casualty  Co.,  172  Mo.  135, 
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72  S.  W.  635,  95  Am.  St.  Rep.  500,  61  L.  E.  A. 
766. 

75.  Mickey  v.  Burlington  Ins.  Co.,  35  Iowa 
174,  14  Am.  Eep.  494;  Walker  v.  Phoenix  Ina. 
Co.,  62  Mo.  App.  209;  Plinsky  v.  Germania 
F.  &.  M.  Ina.  Co.,  32  Fed.  47;  Perry  v.  Me- 
chanica'  Mut.  Ins.  Co.,  11  Fed.  485. 

76.  Michigan. —  Wildey  v.  Farmers^  Mut. 
F.  Ins.  Co.,  52  Mich.  446,  18  N.  W.  212. 

Miss(mri. —  Farrell  v.  Farmers'  Mut.  F. 
Ins.  Co.,  66  Mo.  App.  153;  Giboney  v.  Ger- 
man Ins.  Co.,  48  Mo.  App.  185. 

New  York. —  Eddy  «.  Farmers'  Mut.  Ins. 
Co.,  20  N.  Y.  App.  Div.  109,  46  N.  Y.  Suppl. 
695. 

Pennsylvania. —  McKeesport  Mach.  Co.  •». 
Ben  Franklin  Ins.  Co.,  173  Pa.  St.  53,  34 
Atl.  16;  Haws  v.  St.  Paul  F.  &  M.  Ins.  Co., 
130  Pa.  St.  113,  15  Atl.  915,  18  Atl.  621,  2 
L.  R.  A.  52;  Reek  v.  Hatboro  Mut.  Live 
Stock,  etc.,  Ins.  Co.,  10  Montg.  Co.  Rep.  17. 

Texas. —  Waxahachie  First  Nat.  Baak  v. 
Lancashire  Ins.  Co.,  62  Tex.  461. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1122 
et  seq. 

Further  as  to  location  and  removal  see 
supra,  XI,    I,  2;  infra,  XV,  C. 

"Building  and  contents." — Thus  a  policy 
on  a  building  and  contents  does  not  cover 
property  removed  from  the  building  or  while 
not  contained  in  the  building.  Farmers' 
Mut.  F.  Ins.  Assoc  v.  Kryder,  5  Ind.  App. 
430,  31  N.  E.  851,  51  Am.  St.  Rep.  284; 
Benton  v.  Farmers'  Mut.  F.  Ins.  Co.,  102 
Mich.  281,  60  N.  W.  691,  26  L.  R.  A.  237. 

"  While  contained  in  building." —  And  espe- 
cially is  this  rule  applicable  to  a  policy 
which  describes  the  property  as  insured  while 
contained  in  a  building  described.  Lakings 
V.  Phoenix  Ins.  Co.,  94  Iowa  476,  62  N.  W. 
783,  28  L.  R.  A.  70 ;  Green  v.  Liverpool,  etc., 
Ins.  Co.,  91  Iowa  615,  60  N.  W.  189 ;  Leven- 
thal  V.  Home  Ins.  Co.,  32  Misc.  (N.  Y.)  685, 
66  N.  Y.  Suppl.  502;  British  America  Aasur. 
Co.  V.  MiUer,  91  Tex.  414,  44  S.  W.  60,  66 
Am.  St.  Rep.  901,  39  L.  R.  A.  545. 

"  Contained  in." —  Even  where  the  descrip- 
tion is  of  property  "  contained  in "  a  spe- 
cified building,  the  language  may  be  con- 
strued as  excluding  property  which  at  the 
time  of  loss  was  not  in  the  building  specified. 
BradbuiT  v.  Westchester  F.  Ins.  Co.,  80  Me. 
396,  15  Atl.  34,  6  Am.  St.  Rep.  219;  Shertzer 
V.  Hartford  County  Mut.  F.  Ins.  Co.,  46  Md. 
506;  Annapolis,  etc.,  R.  Co.  v.  Baltimore  F. 
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occupancy  of  neigliboring  buildings."  But  description  of  the  place  where  the 
property  is  kept  does  not  necessarily  constitute  a  promissory  warranty  that  the 
property  will  not  be  temporarily  removed ;  and  such  removal,  if  not  changing 
the  permanent  location  of  the  property,  so  as  to  take  it  out  of  the  description, 
will  not  avoid  the  policy.™ 

D.  Limitations  as  to  Proper  Use.  The  stipulation  of  the  policy  may  be 
such  as  to  cover  the  property  only  wliile  employed  in  a  particular  use  or  in  a 
particular  manner.™ 

XVI.  Extent  of  Loss  and  liability. 

A.  Extent  of  Loss  —  I.  Total  Loss  —  a.  In  General.  A  total  loss,  that  is,  a 
loss  which  renders  the  company  liable  for  the  entire  value  of  the  property  up  to 
the  limit  of  tlie  insurance  under  the  terms  of  the  contract,  does  not  necessarily 
amount  to  a  complete  destruction  and  obliteration  of  the  property;  but  to  con- 
stitute such  loss  it  is  sufficient  that  the  property  be  so  destroyed  by  fire  as  that  it 
is  deprived  of  the  character  in  which  it  was  insured  and  rendered  useless  for  that 


Ins.  Co.,  32  Md.  37,  3  Am.  Rep.  112.  Tlius  a 
policy  on  household  goods,  furniture,  etc., 
contained  in  a  building  described  as  the  resi- 
dence of  the  insured  was  held  not  to  cover 
the  loss  of  such  property  after  its  removal 
to  the  barn  connected  with  the  residence  as 
a  consequence  of  a  previous  fire.  English 
V.  Franklin  F.  Ins.  Co.,  55  Mich.  273,  21 
N.  W.  340,  54  Am.  Rep.  377. 

"  Contained  in  cars  in  transit." —  A  policy 
on  property  contained  in  cars  in  transit  upon 
lines  owned,  leased,  or  operated  by  insured 
was  held  not  to  apply  to  property  being 
transported  by  the  insured  not  on  its  own 
lines  or  lines  leased  or  operated  by  it  at 
"the  time  of  loss.  Traders'  Ins.  Co.  v.  North- 
ern Pac.  Express  Co.,  70  111.  App.  143. 

77.  Northwestern  Nat.  Ins.  Co.  v.  Davis,  9 
Ky.  L.  Rep.  933. 

If  there  is  no  prohibition  as  to  rebuilding 
within  a  prescribed  area,  the  act  of  the  in- 
sured in  rebuilding  another  building  within 
such  area  does  not  avoid  the  risk.  Young 
f.  Washington  County  Mut.  Ins.  Co.,  14  Barb. 
(N.  Y.)   545. 

Theater. —  Where  it  was  stipulated  that  the 
policy  on  a  theater  should  not  cover  loss  or 
damage  by  fire  originating  in  the  theater 
proper,  it  was  held  that  a  fire  occurring 
without  the  wall  of  the  theater,  but  by  heat 
causing  damage  within  the  theater,  was  not 
covered  by  the  exception.  Sohier  f.  Nor- 
wich  F.   Ins.   Co.;   11   Allen    (Mass.)    336. 

78.  See  cases  cited  infra,  this  note. 
Goods  in  transit. —  By  express  provision  of 

the  policy  goods  may  be  covered  while  in 
transit.  Mtna,  Ins.  Co.  r.  Stivers,  47  111. 
86,  95  Am.  Dee.  467;  Kratzenstein  v.  West- 
ern Assur.  Co.,  116  N.  Y.  54,  22  N.  E.  221, 
5  L.  R.  A.  799  [reversing  1  N.  Y.  St.  712]. 
Live  stock, —  The  description  of  live  stock 
as  kept  on  certain  premises  or  in  a  certain 
bam  does  not  defeat  recovery  for  loss  of 
the  stock  while  temporarily  kept  or  in  use 
elsewhere.  Peterson  v.  Mississippi  Valley 
Ins.  Co.,  24  Iowa  494,  95  Am.  Dec.  748; 
Hapeman  v.  Citizens'  Mut.  F.  Ins.  Co.,  126 
Mich.  191,  85  N.  W.  454,  86  Am.  St.  Rep. 
535;  De  Graff  «.  Queen  Ins.  Co.,  38  Minn. 
£01,  38  N.  W.  696,  8  Am.  St.  Rep.  685; 
[53] 


Boright  V.  Springfield  F.  &  M.  Ins.  Co.,  34 
Minn.  352,  25  N.  W.  796;  Haws  v.  Phila- 
delphia Fire  Assoc,  114  Pa.  St.  431,  7  Atl. 
159;  Coventry  Mut.  Live  Stock  Ins.  Assoc. 
V.  Evans,  102  Pa.  St.  281 ;  American  Cent. 
Ins.  Co.  V.  Haws,  7  Pa.  Cas.  558,  11  Atl.  107. 

Vehicles. —  Where  the  policy  covers  vehicles 
of  various  descriptions  contained  in  a  cer- 
tain building,  the  fact  that  the  destruction 
of  such  vehicles  occurs  elsewhere  while  in 
temporary  and  proper  use  does  not  defeat 
recovery.  McCluer  v.  Girard  F.  &  M.  Ins. 
Co.,  43  Iowa  349,  22  Am.  Rep.  249;  Lon- 
don, etc.,  F.  Ins.  Co.  v.  Graves,  4  Ky.  L. 
Rep.  706;  Niagara  F.  Ins.  Co.  v.  Elliott, 
85  Va.  902,  9  S.  E.  694,  17  Am.  St.  Rep. 
115. 

Wearing  apparel. —  A  policy  on  wearing  ap- 
parel describing  it  by  the  residence  of  the 
owner  where  it  is  usually  kept  will  cover 
a  loss  of  the  wearing  apparel  while  in  actual 
use  away  from  the  residence.  Towne  v.  Phila- 
delphia Fire  Assoc,  27  111.  App.  433 ;  Longue- 
ville  1/.  Western  Assur.  Co.,  51  Iowa  553, 
2  N.  W.  394,  33  Am.  Rep.  146;  Ea,ton  v. 
Phoenix  Ins.  Co.,  15  Ky.  L.  Rep.  441. 

Consent  to  removal  given  by  the  company 
may  amount  to  a  new  contract,  so  that 
the  goods  referred  to  will  be  covered  by  the 
policy,  both  in  the  place  from  which  and  the 
place  to  which  they  are  to  be  removed,  the 
loss  occurring  within  a  reasonable  time  al- 
lowed for  removal.  Sharpless  v.  Hartford  F. 
Ins.  Co.,  8  Pa.  Co.  Ct.  387. 

79.  California. —  Mawhinney  v.  Southern 
Ins.  Co.,  98  Cal.  184,  32  Pac.  945,  20  L.  R.  A. 
87 ;  Benicia  Agricultural  Works  v.  Ger- 
mania   Ins.    Co.,   97    Cal.    468,    32   Pac.    512. 

Georgia. —  Edwards  v.  Planters',  etc.,  Mut. 
Fire  Assoc,   111   Ga.   449,   36  S.  E.   755. 

"New  York. —  Marsh  v.  Glens  Falls  Ins. 
Co.,  11  N.  Y.  App.  Div.  398,  42  N.  Y.  Suppl. 
622. 

England. —  Glen  v.  Lewis,  8  Exch.  607, 
17  Jur.  842,  22  L.  J.  Exch.  228;  Dobson 
V.  Sotheby,  M.  &  M.  90,  31  Rev.  Rep.  718, 
22  E.  C.  L.  481;  McEwan  v.  Guthridge, 
13  Moore  P.  C.  304,  8  Wkly.  Rep.  265,  15 
Eng.  Reprint  114. 

Canada. —  London    Assur.    Corp.    v.    Great 
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purpose.^"  Thus  there  is  a  total  loss  of  a  building  where  the  building  is  sub- 
stantially destroyed,  although  some  of  tlie  walls  remain  standing.^'  But  there  is 
not  a  total  loss  of  a  building  where  the  remnant  left  standing  is  reasonably 
adapted  and  of  value  as  a  basis  upon  which  to  restore  the  building  to  the 
condition  in  wliieh  it  was  before  the  fire.^ 

b.  UndsF  Statutes.  In  states  where  the  statutes  provide  that  in  case  of  total 
loss  the  company  shall  be  liable  for  the  full  amount  of  the  insurance,  and  shall 
not  be  allowed  to  show  that  the  property  destroyed  was  of  less  value  than  the 
insurance  which  they  carried  upon  it,^  there  is  a  total  loss  when  the  remnant  of 
the  property  remaining  undestroyed  is  incojisiderable  as  compared  with  the  part 
destroyed,  and  does  not  constitute  a  sufficient  basis  for  restoration.^ 


Northern  Transit  Co.,  29  Can.  Sup.  Ct.  577 
{reversing  25  Ont.  App.  393]. 

80.  Alabama. —  Manchester  F.  Assur.  Co.  v. 
Feibelman,  118  Ala.  308,  23  So.  759. 

Kansas. —  Liverpool,  etc.,  Ins.  Co.  v.  Heck- 
man,  64  Kan.  388,  67  Pac.   879. 

Minnesota. —  Poppitz  v.  German  Ins.  Co., 
85  Minn.  118,  88  N.  W.  438;  Northwestern 
Mut.  li.  Ins.  Co.  V.  Sun  Ins.  Office,  85  Minn. 
65,  88  N.  W.  272;  Northwestern  Mut.  L. 
Ins.  Co.  v.  Rochester  German  Ins.  Co.,  85 
Minn.   48,   88  N.   W.   265,   56  L.  R.  A.   108. 

'Sew  York. —  Corbett  v.  Spring  Garden  Ins. 
Co.,  155  N.  Y.  389,  50  N.  E.  282,  41  L.  R.  A. 
318. 

Ohio. —  Phoenix  Ins.  Co.  v.  Port  Clinton 
Fish  Co.,  14  Ohio  Cir.  Ct.  160,  7  Ohio  Cir. 
Dec.  468.  If  a  building  is  so  far  destroyed  by 
fire  as  to  lose  its  identity  and  specific  charac- 
ter, and  the  parts  that  remain  cannot  be 
utilized  to  advantage  in  its  reconstruction 
the  loss  is  total.  Pennsylvania  F.  Ins.  Co. 
f.  Drackett,  63  Ohio  St.  41,  57  N.  E.  962, 
81  Am.  St.  Rep.   608. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1266. 

Loss  of  use  and  occupation. — Where  a  hotel- 
keeper's  policy  indemnified  hinj  against  loss 
and  occupancy  it  was  held  that  there  was 
a  total  loss  where  the  building  was  so  far 
destroyed  as  to  not  be  capable  of  further 
use  for  a  hotel.  Chatfield  v.  .iEtna  Ins.  Co., 
71  N.  Y.  App.  Div.  164,  75  N.  Y.  Suppl. 
620. 

81.  Williams  v.  Hartford  Ins.  Co.,  54  Cal. 
442,  35  Am.  Rep.  77 ;  Insurance  Co.  of  North 
America  v.  Bachler,  44  Nebr.  549,  62  N.  W. 
911;  Hamburg-Bremen  F.  Ins.  Co.  v.  Garling- 
ton,  66  Tex.  103,  18  S.  W.  337,  59  Am.  Rep. 
613;  Murphy  v.  American  Cent.  Ins.  Co., 
(Tex.  Civ.  App.  1899)  54  S.  W.  407;  Com- 
mercial Union  Assur.  Co.  v.  Meyer,  9  Tex. 
Civ.  App.  7,  29  S.  W.  93;  Lindner  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  93  Wis.  526,  67 
N.  W.   1125. 

82.  Corbett  v.  Spring  Garden  Ins.  Co.,  155 
N.  Y.  389,  50  N.  E.  282,  41  L.  R.  A.  318; 
Royal    Ins.    Co.    v.    Melntyre,    90    Tex.    170, 

37  S.  W.  1068,  59  Am.  St.  Rep.  797,  35 
L.  R.  A.  672;  Providence  Washington  Ins. 
Co.  V.  Board  of  Education,  49   W.  Va.  360, 

38  S.  E.  679. 

The  question  is  whether  a  reasonable  owner, 
uninsured,  desiring  such  a  structure  as  the 
one  in  question  was  before  the  injury,  in 
proceeding  to  restore  the  building  to  its 
original  condition  would  utilize  what  is  left. 
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Providence  Washington  Ins.  Co.  v.  Board  of 
Education,  49  W.  Va.  360,  38  S.  E.  679. 

Cost  of  repair. —  The  mere  fact  that  the 
cost  of  repair  would  exceed  the  value  of  the 
property  when  repaired  will  not  prove  that 
the  loss  is  total.  The  liability  under  a  fire 
policy  is  limited  in  case  of  partial  loss  to 
the  depreciation  in  the  value  of  the  property 
due  to  fire.  Detroit  f.  Grummond,  121  Fed. 
963,  58  C.  C.  A.  301.  On  the  other  hand  the 
loss  may  be  total,  although  the  property 
could  be  replaced  for  a  portion  only  of  its 
original  cost.  Commercial  Union  Assur.  Co.  v. 
Meyer,  9  Tex.  Civ.  App.  7,  29  S.  W.  93. 

83.  See  supra,  XI,  J,  1. 

84.  Kentucky. —  Thuringia  Ins.  Co.  «.  Mal- 
lott,  64  S.  W.  991,  23  Ky.  L.  Rep.  1248, 
55  L.  R.  A.  277;  Palatine  Ins.  Co.  v.  Weiss, 
59  S.  W.  509,  22  Ky.  L.  Rep.  994. 

Missouri. —  O'Keefe  v.  Liverpool,  etc.,  Ins. 
Co.,  140  Mo.  558,  41  S.  W.  922,  39  L.  R.  A. 
819;  Havens  v.  Germania  F.  Ins.  Co.,  123 
Mo.  403,  27  S.  W.  718,  45  Am.  St.  Rep. 
570,  26  L.  R.  A.  107 ;  Ampleman  v.  Citizens' 
Ins.  Co.,  35  Mo.  App.  308. 

Nebraska. —  German  Ins.  Co.  of  Freeport  v. 
Eddy,  36  Nebr.  461,  54  N.  W.  856,  19  L.  R.  A. 
707. 

Ohio. —  Phoenix  Ins.  Co.  v.  Port  Clinton 
Fish  Co.,  14  Ohio  Cir.  Ct.  160,  7  Ohio  Cir. 
Dec.  468. 

Texas. —  American  Cent.  Ins.  Co.  v.  Mur- 
phy, (Civ.  App.  1901)  61  S.  W.  956;  Murphy 
V.  American  Cent.  Ins.  Co.,  25  Tex.  Civ. 
App.  241,  54  S.  W.  407. 

Wisconsin. —  St.  Clara  Female  Academy  v. 
Northwestern    Nat.    Ins.    Co.,    98    Wis.    257, 

73  N.  W.  767;  Seyk  v.  Millers'  Nat.  Ins.  Co., 

74  Wis.  67,  41  N.  W.  443,  3  L.  R.  A.  523; 
Harriman  v.  Queen  Ins.  Co.,  49  Wis.  71,  5 
N.  W.  12. 

United  States. —  Oshkosh  Packing,  etc.,  Co. 
V.  Mercantile  Ins.  Co.,  31  Fed.  200. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1266. 
And  see  infra,  XVI,  B,  2. 

Cannot  show  excessive  valuation. —  Under 
such  provisions  the  company  cannot  in  case 
of  total  loss  avoid  its  liability  by  showing 
that  there  was  an  excessive  valuation.  Ger- 
man Ins.  Co.  V.  Jansen,  18  Tex.  Civ.  App.  190, 
45  S.  W.  220.    See  also  supra,  XI,  J,  1. 

In  Iowa  the  statute  makes  the  amount  of 
insurance  prima  fade  evidence  only  of  the 
value  of  the  property  in  case  of  total  loss. 
Zalesky  v.  Home  InS;  Co.,  108  Iowa  341, 
79  N.  W.  69;  Des  Moines  lee  Co.  v.  Niagara 
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e.  Municipal  Building  Regulations.  If  by  reason  of  municipal  regulations  a& 
to  the  rebuilding  of  buildings  destroyed  by  fire,  sueli  rebuilding  is  prohibited,, 
then  the  loss  is  total,  although  some  portion  of  the  building  remains  which  might 
otherwise  have  been  available  in  rebuilding.^  If  by  the  fire  the  insured  building 
is  so  injured  as  to  be  unsafe  and  is  condemned  by  the  municipal  authorities  the 
loss  is  total  .^^ 

2.  Partial  Loss.  In  case  of  partial  loss  the  company  is  liable  only  for  the 
amount  of  the  loss,  not  exceeding  the  amount  of  the  insurance." 

B.  Extent  of  Liability  —  1.  In  General  —  a.  Cash  Value  at  Time  of  Loss. 
The  general  rule  is  that  in  case  of  total  loss  the  insured  is  entitled  to  recover  the 
fair  cash  value  of  the  property  at  the  time  and  place  of  the  fire.^ 


F.  Ins.  Co.,  99  Iowa  193,  68  N.  W.  800; 
Davis  c.  Anchor  Mut.  F.  Ins.  Co.,  96  Iowa 
70,  64  N.  W.  687;  Martin  v.  Capital  Ins. 
Co.,  85  Iowa  643,  52  N.  W.  534;  Hagan  v. 
Merchants',  etc.,  Ins.  Co.,  81  Iowa  321,  46 
N.  W.  1114,  25  Am.  St.  Rep.  493.  The  stat- 
ute applies  to  buildings  only,  and  not  to  per- 
sonal property.  Warshawlqr  v.  Anchor  Mut. 
F.  Ins.  Co.,  98  Iowa  221,  67  N.  W.  237; 
Martin  v.  Capital  Ins.  Co.,  sw^a;  Joy  v. 
Security  F.  Ins.  Co.,  83  Iowa  12,  48  N.  W. 
1049. 

In  Kentucky  under  such  a  provision  it  is 
held  that  a  stipulation  in  the  policy  limiting 
the  right  of  recovery  to  the  cost  of  replac- 
ing the  building  is  invalid  (Hartford  F.  Ins. 
Co.  V.  Bourbon  County  Ct.,  115  Ky.  109, 
72  S.  W.  739,  24  Ky.  L.  Rep.  1850),  and 
there  can  be  no  deduction  on  account  of 
depreciation  (Hartford  F.  Ins.  Co.  v.  Bour- 
bon County  Ct.,  sv/pra) .  Where  the  policy 
covered  building  and  machinery  and  there 
was  a  total  loss  of  the  building^  it  was  held 
that  the  full  amount  of  the  insurance  on  the 
building  could  be  recovered,  although  the 
loss  to  the  machinery  was  only  partial. 
jEtna  Ins.  Co.  v.  Glasgow  Electric  Light, 
etc.,  Co.,  107  Ky.  77,  52  S.  W.  975,  21  Ky. 
L.  Rep.  726. 

In  Ohio  the  amount  to  be  recovered  is  in 
such  cases  a  matter  of  public  policy  and 
cannot  be  waived  or  arbitrated.  Pennsyl- 
vania F.  Ins.  Co.  V.  Drackett,  63  Ohio  St. 
41,  57  N.  E.  962,  81  Am.  St.  Rep.  608; 
Eureka  F.  &  M.  Ins.  Co.  v.  Gray,  24  Ohio 
Cir.  Ct.  268. 

85.  Larkin  v.  Glens  Falls  Ins.  Co.,  80  Minn. 
527,  83  N.  W.  409,  81  Am.  St.  Rep.  286; 
Hamburg-Bremen  F.  Ins.  Co.  v.  Garlington, 
66  Tex.  103,  18  S.  W.  337,  59  Am.  Rep. 
613. 

Right  to  repair. —  Where  it  was  provided  in 
the  policy  that  the  company  should  have 
the  right  to  repair  in  cases  of  partial  loss, 
the  increased  cost  of  repairing  by  reason 
.of  municipal  regulations  existing  at  the  time 
of  the  issuance  of  the  policy  may  be  taken 
into  account.  Hewins  v.  London  Assur.  Corp., 
184  Mass.  177,  68  N.  E.  62;  McCready  v. 
Hartford  F.  Ins.  Co.,  61  N.  Y.  App.  Div.  583, 
70  N.  Y.  Suppl.  778;  Pennsylvania  L.,  etc., 
Co.  V.  Philadelphia  Contributionship,  201  Pa. 
St.  497,  51  Atl.  351. 

86.  Monteleone  v.  Royal  Ins.  Co.,  47  La. 
Ann.  1563,  18  So.  472,  56  L.  R.  A.  784. 

87.  Hicks  V.  McGehee,  39  Ark.  264. 


If  a  portion  of  the  property  has  been  re- 
moved prior  to  the  fire,  so  that  it  is  not  cov- 
ered by  the  policy,  and  the  remainder  is 
totally  destroyed,  the  loss  is  not  partial,  but 
total;  the  value  of  the  property  removed, 
however,  will  be  deducted  from  the  valuation 
of  the  property  covered  by  the  policy.  Havens 
V.  Germania  F.  Ins.  Co.,  123  Mo.  403,  27 
S.  W.  718,  45  Am.  St.  Rep.  165,  26  L.  R.  A. 
107. 

88.  Colorado. —  State  Ins.  Co.  v.  Taylor, 
14  Colo.  499,  24  Pac.  333,  20  Am.  St.  Rep. 
281. 

Maryland. —  Planters'  Mut.  Ins.  Co.  v.  Row- 
land, 66  Md.  236,  7  Atl.  257. 

Montana. —  Holter  Lumber  Co.  v.  Fireman's 
Fund  Ins.  Co.,  18  Mont.  282,  45  Pac.  207. 

New  Hampshire. — Huckins  v.  People's  Mut. 
F.  Ins.  Co.,  31  N.  H.  238. 

North  Carolina. —  Boyd  v.  Royal  Ins.  Co., 
Ill  N.  C.  372,  16  S.  E.  389;  Grubbs  t. 
North  Carolina  Home  Ins.  Co.,  108  N.  C.  472, 
13  S.  E.  236,  23  Am.  St.  Rep.  62;  Fowler  v. 
Old  North  State  Ins.  Co.,  74  N.  C.  89. 

Pennsylvania. —  Commonwealth  Ins.  Co.  v. 
Sennett,  37  Pa.  St.  205,  78  Am.  Dec.  418; 
Ellmaker  v.  Franklin  F.  Ins.  Co.,  5  Pa.  St. 
183. 

Texas. —  Garman  Ins.  Co.  v.  Everett,  (Civ. 
App.  1896)  36  S.  W.  125;  Westchester  F. 
Ins.  Co.  V.  Wagner,  10  Tex.  Civ.  App.  398, 
30  S.  W.  959. 

Utah. —  Osborne  v.  Phenix  Ins.  Co.,  23 
Utah  428,  64  Pac.  1103. 

United  States. — ^  Perry  v.  Mechanics'  Mut. 
Ins.  Co.,  11  Fed.  485;  Mack  v.  Lancashire 
Ins.  Co.,  4  Fed.  59,  2  McCrary  211. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1274. 

Insured  must  therefore  prove  the  value  of 
the  property.  Hanover  F.  Ins.  Co.  v.  Lewis, 
23  Fla.  193,  1  So.  863. 

Buildings. —  The  ordinary  measure  of  dam- 
age for  the  loss  of  an  insured  building  is 
the  value  of  the  building  as  it  stood  upon 
the  ground  on  the  day  it  was  destroyed,  as 
compared  with  a  new  building  of  the  same 
kind  and  dimensions,  and  not  the  original 
cost  of  the  building  or  a  sum  suflScient  to 
erect  a  new  one,  or  the  difference  between 
the  value  of  the  lot  and  the  building  upon 
it  and  its  value  with  the  building  destroyed, 
or  the  marketable  value  of  the  building  to  be 
removed  from  the  premises.  JStna  Ins.  Co. 
V.  Johnson,  11  Bush  (Ky.)  587,  21  Am.  Rep. 
223.  It  is  not  the  value  of  a  building  for 
a  special  purpose  nor  its  value  to  the  owner 
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b.  Cost  of  Replacement.  If  the  policy,  however,  limits  the  amount  of  recovery 
to  the  cost  of  restoring  or  replacing  the  property,  then  the  measure  is  not  the  cash 
value  of  the  damage  or  loss  but  the  cost  of  such  restoration  or  replacenieiit.^' 

e.  Agreed  Valuation.  The  amount  stated  in  the  application  or  policy  as  the 
value  of  the  property  is  not  e^  en  prima  facie  evidence  of  the  value  at  the  time 
of  loss  ;**  but  there  may  be  a  valuation  of  the  property  in  the  policy  in  the  nature 
of  a  contract  for  liquidated  damages  which  will  be  binding  on  the  parties  and 
preclude  inquiry  as  to  the  actual  value.'' 

2.  Under  Valued-Policy  Statutes.'^  Fire  policies  are  ordinarily  open  and  not 
valued  policies ;  '^  but  in  many  states  there  are  statutory  provisions  which  give 
to  fire  policies,  to  some  extent,  the  effect  of  valued  policies,  that  is,  making  the 
amount  of  the  insurance  named  in  the  policy  payable  absolutely  in  the  event 
of  a  total  loss  without  further  evidence  as  to  the  actual  loss,"  and  any  stipulation 


as  affected  by  the  fact  that  it  stands  on  leased 
ground  and  must  soon  be  removed,  but  its 
value  as  a  building  -which  can  be  recovered. 
Washington  Mills  Emery  Mfg.  Co.  v.  Wey- 
mouth, etc.,  Mut.  F.  Ins.  Co.,  135  Mass. 
503;  Laurent  v.  Chatham  F.  Ins.  Co.,  1  Hall 
(N.  Y.)  45;  Fisher  v.  Crescent  Ins.  Co.,  33 
Fed.  544;  Washington  Mills  Emery  Mfg. 
Co.  V.  Commercial  F.  Ins.  Co.,  13  Fed.  646; 
Collingridge  v.  Royal  Exeh.  Assur.  Corp.,  3 
Q.  B.  D.  173,  47  L.  J.  Q.  B.  32,  37  L.  T.  Kep. 
N.  S.  525,  26  Wkly.  Hep.  112. 

Manufactures. —  The  cash  value  of  the  man- 
ufactured product  and  not  merely  what  it  will 
cost  to  reproduce  the  goods  destroyed  is  the 
amount  recoverable.  Mitchell  v.  St.  Paul. 
German  F.  Ins.  Co.,  92  Mich.  594,  52  N.  W. 
1017;  Hartford  F.  Ins.  Co.  v.  Cannon,  19  Tex. 
Civ.  App.  305,  46  S.  W.  851. 

Household  furniture  and  wearing  apparel 
in  actual  use  are  not  to  be  valued  by  what  they 
could  be  sold  for  as  second-hand  goods,  but 
by  their  fair  value  to  the  owner.  Sun  Fire 
Office  V.  Ayerst,  37  Nebr.  184,  55  N.  W.  635. 

Sale  pending  settlement. —  Where  the  in- 
sured, against  the  protest  of  the  company, 
pending  an  arbitration  to  deteriSine  the  dam- 
age of  goods  by  fire,  sold  the  goods  at  auc- 
tion, it  was  held  that  the  company  was  not 
concluded  as  to  the  value  of  the  salvage  by 
the  amount  realized.  '  Reading  Ins.  Co.  v. 
Egelhoff,  115  Fed.  393.  Nor  is  the  company 
entitled  to  have  the  owner  restrained  from 
disposing  of  the  property  saved  until  the 
value  can  be  ascertained.  New  York  F.  Ins. 
Co.  V.  Delavan,  8  Paige  {N.  Y.)  419. 

An  assessment  company,  unless  it  is  other- 
wise expressly  provided,  is  liable  for  the  total 
loss  not  exceeding  the  amount  of  the  policy, 
without  regard  to  the  amount  which  an  as- 
sessment from  the  members  of  the  company 
will  yield.  Harl  v.  Pottawattamie  Countv 
Mut.  F.  Ins.  Co.,  74  Iowa  39,  36  N.  W.  880. 

89.  Hegard  v.  California  Ins.  Co.,  (Cal.  1886) 
11  Pac.  594;  Merchants'  Ins.  Co.  v.  Friek,  5 
Ohio  Dec.  (Reprint)  47,  2  Am.  L.  Rec.  336; 
Standard  Sewing  Maeh.  Co.  v.  Royal  Ins.  Co., 
201  Pa.  St.  645,  51  Atl.  354;  Burkett  v. 
Georgia  Home  Ins.  Co.,  105  Tenn.  548,  58 
S.  W.  848. 

Even  if  the  company  agrees  to  pay  dam- 
ages instead  of  repairing  or  replacing,  the  in- 
sured can  recover  under  a  policy  which  makes 
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the  cost  of  repairing  or  replacing  the  measiire 
of  recovery  only  the  amount  which  it  would 
reasonably  cost  to  repair  or  replace.  Provi- 
dence Washington  Ins.  Co.  v.  Board  of  Edu- 
cation, 49  W.  Va.  360,  38  S.  E.  679. 

But  in  the  absence  of  such  a  provision  the 
measure  of  damages  is  the  value  of  the  prop- 
erty before  the  fire  and  not  what  it  would 
cost  to  replace  it.  Hilton  v.  Phoenix  As.sur. 
Co.,  92  Me.  272,  42  Atl.  412;  MeCready  v. 
Hartford  F.  Ins.  Co.,  61  N.  Y.  App.  Div.  583, 
90  N.  Y.  Suppl.  778;  Commonwealth  Ins.  Co. 
V.  Sennett,  37  Pa.  St.  205,  78  Am.  Dec.  418. 

90.  Illinois. —  Standard  P.  Ins.  Co.  f.  Wren, 
11  111.  App.  242. 

Minnesota. —  Peoria  M.  &  F.  Ins.  Co.  v.  Wil- 
son, 5  Minn.  53. 

Ohio. —  Merchants'  Ins.  Co.  «.<iFriek,  5  Ohio 
Dec.  (Reprint)  47,  2  Am.  L.  Rec.  336. 

Pennsylvania. —  Waynesboro  Mut.  F.  Ins. 
Co.  V.  Creaton,  98  Pa.  St.  451. 

Texas. —  Lion  F.  Ins.  Co.  v.  Starr,  71  Tex. 
733,  12  S.  W.  45. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1274. 

Evidence  of  a  custom  whereby  the  valua- 
tion in  the  policy  is  taken  as  the  true  value 
is  not  admissible,  since  it  violates  the  prin- 
ciples on  which  the  contract  is  based.  Meeker 
V.  Klemn,  11  La.  Ann.  104;  Focht  v.  Douglass 
Mut.  Live  Stock  Assoc,  1  Woodw.   (Pa.)  346. 

91.  Louisiana. —  Westinghouse  Electric  Co. 
V.  Western  Assur.  Co.,  42  La.  Ann.  28,  7  So. 
73;  Millaudon  v.  Western  M.  &  F.  Ins.  Co., 
9  La.  27,  29  Am.  Dec.  433. 

Maine. —  Cushman  v.  Northwestern  Ins.  Co., 
34  Me.  487. 

New  York. —  Buffalo  Elevating  Co.  v.  Prus- 
sian Nat.  Ins.  Co.,  64  N.  Y.  App.  Div.  182,  71 
N.  Y.  Suppl.  918;  Harris  v.  Eagle  F.  Ins. 
Co.,  5  Johns.  368. 

Ohio. — Howell  v.  Protection  Ins.  Co.,  7  Ohio 
284. 

United  States. — ^  Perry  v.  Mechanics'  Mut. 
Ins.  Co.,  11  Fed.  485. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1274. 

92.  Valued  policy  see  supra,  XI,  J,  1. 

93.  See  supra,  XVI,  A,  1,  b. 

94.  Georgia. —  Word  v.  Southern  Mut.  Ins. 
Co.,  112  Ga.  585,  37  S.  E.  897. 

Kentucky. —  Continental  Ins.  Co.  v.  Moore, 
62  S.  W.  517,  23  Ky.  L.  Rep.  72. 

Missouri. —  Havens  v.  Germania  F.  Ins.  Co., 
123  Mo.  403,  27  S.  W.  718,  45  Am.  St.  Rep. 
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in  sucli  a  policy  as  to  how  the  loss  shall  be  estimated  or  determined  when  total 
will  be  invalid."^ 


570,  26  L.  R.  A.  107;  Bode  r.  Firemen's  Ins. 
Co.,  103  Mo.  App.  289,  77  S.  W.  116;  Gibson 
V.  Missoviri  Town  Mut.  Ins.  Co.,  82  Mo.  App. 
515;  Warren  c.  Bankers',  etc.,  Town  Mut. 
Co.,  72  Mo.  App.  188;  Hansen  v.  Citizens' 
Ins.  Co.,  06  Mo.  App.  29. 

Nebraska. —  Lancashire  Ins.  Co.  r.  Bush,  60 
Nebr.  116,  82  N.  W.  313. 

Ohio. —  Russell  v.  Milwaukee  Mechanics' 
Ins.  Co.,  8  Ohio  S.  &  C.  PI.  Deo.  613,  6  Ohio 
N.  P.  325;  Schild  c.  Phoenix  Ins.  Co.,  8  Ohio 
S.  &  C.  PI.  Dee.  45,  6  Ohio  N.  P.  134. 

Wisconsin. —  Oshkosh  Gas-Light  Co.  v.  Ger- 
mania  F.  Ins.  Co.,  71  Wis.  454,  37  N.  W.  819, 
5  Am.  St.  Rep.  233. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1275 
et  seq. 

Not  applicable  to  personal  property. —  In 
many  states  these  provisions  are  applicable 
only  to  buildings  or  real  property  and  not 
to  personalty.  Warshawky  v.  Anchor  Mut 
F.  Ins.  Co.,  98  Iowa  221,  67  N.  W.  237;  Mar- 
tin V.  Capital  Ins.  Co.,  85  Iowa  643,  52  N.  W. 
534;  Joy  v.  Security  F.  Ins.  Co.,  83  Iowa  12 
48  N.  W.  1049;  Hudson  v.  Scottish  Union 
etc.,  Ins.  Co.,  62  S.  W.  513,  23  Ky.  L.  Rep 
116;  Trask  v.  German  Ins.  Co.,  53  Mo.  App 
625;  Queen  Ins.  Co.  v.  Jefiferson  Ice  Co.,  64 
Tex.  578.  But  machinery  constructed  for  and 
used  in  the  insured  building  is  regarded  as 
realty  and  not  personalty  under  this  con- 
struction (British  America  Assur.  Co.  v.  Brad- 
ford, 60  Kan.  82,  55  Pac.  335 ;  Havens  i:  Ger- 
mania  F.  Ins.  Co.,  123  Mo.  403,  27  S.  W.  718, 
45  Am.  St.  Rep.  570,  26  L.  R.  A.  107 ;  Millis 
V.  Scottish  Union,  etc.,  Ins.  Co.,  95  Mo.  App. 
211,  68  S.  W.  1066)  ;  and  it  is  so  held  as 
to  a  building  on  leased  ground  (Orient  Ins. 
Co.  V.  Parlin-Orendorflf  Co.,  14  Tex.  Civ.  App. 
512,  38  S.  W.  60). 

Depreciation. —  By  some  statutes  the  com- 
pany is  allowed  to  show  that  by  depreciation 
in  value  of  the  building  between  the  time  of 
the  issuance  of  the  policy  and  the  loss,  the 
value  is  less  than  the  amount  of  insurance 
named  in  the  policy.  Caledonian  Ins.  Co.  v. 
Cooke,  101  Ky.  412,  41  S.  W.  279,  19  Ky.  L. 
Rep.  651 ;  Gibson  v.  Missouri  Town  Mut.  Ins. 
Co.,  82  Mo.  App.  515;  Meyer  v.  Insurance  Co. 
of  North  America,  73  Mo.  App.  166;  Murphy 
V.  Northern  British,  etc.,  Co.,  61  Mo.  App. 
323 ;  Baker  v.  Phoenix  Assur.  Co.,  57  Mo.  App. 
559. 

Valuation  by  agents. —  Under  statute  mak- 
ing the  valuation  of  the  property  by  the 
agent  whose  name  is  on  the  policy  conclusive, 
it  was  held  that  the  valuation  not  thus  named 
in  the  policy  did  not  come  within  the  special 
provision.  Campbell  v.  Monmouth  Mut.  F. 
Ins.  Co.,  59  Me.  430. 

Prima  facie  value. —  In  Iowa  the  provision 
is  not  for  a  valued  policy,  but  only  that  the 
amount  of  the  insurance  named  in  the  policy 
is  prima  facie  evidence  of  the  value  of  the 
property  in  case  of  total  loss.  Des  Moines 
Ice  Co.  V:  Niagara  P.  Ins.  Co.,  99  Iowa  193, 
68  S.  W.  600;  Scott  v.  Security  F.  Ins.  Co., 


98  Iowa  67,  66  N.  W.  1054;  Davis  v.  Anchor 
Mut.  F.  Ins.  Co.,  96  Iowa  70,  64  N.  W.  687; 
Martin  v.  Capital  Ins.  Co.,  85  Iowa  643,  52 
N.  W.  534. 

Partial  loss. —  Notwithstanding  a  valued- 
policy  law,  the  liability  in  case  of  partial  loss 
is  for  the  actual  damage.  Lancashire  Ins. 
Co.  V.  Bush,  60  Nebr.  116,  82  N.  W.  313. 

Second  loss. —  If  under  a  valued  policy  the 
property  is  totally  destroyed  as  the  result  of 
two  or  more  fires  the  measure  of  recovery  for 
the  final  loss  is  the  amount  of  insurance 
named  in  the  policy  less  the  amount  paid  in 
settlement  of  previous  losses.  Lancashire  Ins. 
Co.  c.  Bush,  60  Nebr.  116,  82  N.  W.  313. 

Foreign  contracts. —  A  valued-policy  stat- 
ute is  applicable  to  all  contracts  of  insurance 
on  real  property  in  the  state,  although  exe- 
cuted in  another  state.  Scottish  Union,  etc., 
Ins.  Co.  V.  Enslie,  78  Miss.  157,  28  So.  822; 
Seyk  V.  Millers'  Nat.  Ins.  Co.,  74  Wis.  67,  41 
N.  W.  443,  3  L.  R.  A.  523. 

95.  Kentucky. —  Hartford  F.  Ins.  Co.  v. 
Bourbon  County  Ct.,  115  Ky.  109,  72  S.  W. 
739,  24  Ky.  L.  Rep.  1850;  Caledonian  Ins. 
Co.  V.  Cooke,  101  Ky.  412,  41  S.  W.  279,  19 
Ky.  L.  Rep.  651. 

Mississippi. —  Hartford  F.  Ins.  Co.  v. 
Schlenker,  80  Miss.  667,  32  So.  155 ;  Western 
Assur.  Co.  V.  Phelps,  77  Miss.  625,  27  So. 
745. 

Nel)raska.^-lnsura.nce  Co.  of  North  America 
P.  Baehler,  44  Nebr.  549,  62  N.  W.  911;  Home 
F.  Ins.  Co.  V.  Bean,  42  Nebr.  537,  60  N.  W. 
907,  47  Am.  St.  Rep.  711. 

Tennessee. —  Dugger  v.  Mechanics',  etc.,  Ins. 
Co.,  95  Tenn.  245,  32  S.  W.  5,  28  L.  R.  A. 
796. 

Texas. —  Continental  Ins.  Co.  v.  McCulloch, 
15  Tex.  Civ.  App.  190,  39  S.  W.  374;  Sun 
Mut.  Ins.  Co.  V.  Holland,  2  Tex.  App.  Civ. 
Cas.  §  448. 

Wisconsin. —  Thompson  v.  Citizens  Ins.  Co., 
45  Wis.  388;  Bammessel  v.  Brewers'  F.  Ins. 
Co.,  43  Wis.  463 ;  Thompson  v.  St.  Louis  Ins. 
Co.,  43  Wis.  459 ;  Reilly  v.  Franklin  Ins.  Co., 
43  Wis.  449,  28  Am.  Rep.  552. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1275. 

Thus  under  such  a  statute  an  agreement  in 
the  policy  to  submit  the  amount  of  the  loss 
to  arbitration  is  invalid.  Queen  Ins.  Co.  v. 
Leslie,  47  Ohio  St.  409,  24  N.  E.  107,  2 
L.  R.  A.  45;  Phoenix  Ins.  Co.  v.  Luce,  11  Ohio 
Cir.  Ct.  476,  5  Ohio  Cir.  Deo.  210;  Thompson 
V.  Citizens'  Ins.  Co.,  45  Wis.  388.  Likewise 
a  three-fourths  valuation  clause  is  invalid. 
Germania  Ins.  Co.  v.  Ashby,  112  Ky.  303,  65 
S.  W.  611,  23  Ky.  L.  Rep.  1564,  99  Am.  St. 
Rep.  295;  Phoenix  Ins.  Co.  v.  Peak,  47  S.  W. 
1089,  20  Ky.  L.  Rep.  1035;  Hickerson  r. 
German-American  Ins.  Co.,  96  Tenn.  193,  33 
S.  W.  1041,  32  L.  R.  A.  172.  But  in  Georgia 
it  is  held  that  a  requirement  that  the  insured 
shall  carry  other  insurance  is  valid  notwith- 
standing such  a  statute.  Fireman's  Fund 
Ins.  Co.  V.  Pekor,  106  Ga.  1,  31  S.  E.  779. 
So  also  a  stipulation  that  the  company  shall 
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3.  Partial  Loss  ;  Part  Value  ;  Pro-Rating.  In  case  of  partial  loss  tlie  com- 
pany is  liable  under  the  ordinary  policy  to  pay  the  full  damage  up  to  the  amount 
of  the  insurance,'"  but  it  may  be  provided  in  the  contract  that  the  insured  sliall 
carry  a  part  of  the  risk  and  the  company  shall  assume  the  risk  as  to  a  portion  only 
of  the  value  of  the  property.''  A  somewhat  different  question  as  to  proportionate 
liability  arises  when  by  charter  or  contract  the  liability  of  the  company  is  limited 
to  two  thirds  or  three  quarters  of  the  value  of  the  property.'^ 

4  Items  Separately  Valued.  If  each  of  several  classes  or  items  is  separately 
valued  so  that  the  liability  for  each  class  or  item  is  distinct,  the  recovery  for  any 
one  class  or  item  is  limited  to  the  damage  thereto.^' 


be  liable  only  for  cost  of  replacement  is  held 
invalid  under  such  a  statute.  Hartford  F. 
Ins.  Co.  v.  Bourbon  County  Ct.,  115  Ky. 
109,  72  S.  W.  739,  24  Ky.  L.  Rep.  1850. 
Contra,  in  Tennessee,  see  Burkett  v.  Georgia 
Home  Ins.  Co.,  105  Tenn.  548,  58  S.  W.  848. 
And  where  the  statute  gives  to  the  company 
the  option  to  replace,  the  cost  of  replacement 
may  be  shown  to  be  less  than  the  amount  of 
the  insurance  notwithstanding  the  statute. 
Walker  v.  Phcenix  Ins.  Co.,  62  Mo.  App.  209. 
Where  the  statute  provides  only  that  the 
amount  of  the  insurance  shall  be  prima  facie 
evidence  of  the  value  of  the  building  at  the 
time  of  the  loss  a.  stipulation  for  ascertain- 
ment of  actual  value  by  appraisers  is  not 
invalid.  Zalesky  v.  Home  Ins.  Co.,  108  Iowa 
341,  78  N.  W.  69.  But  see  Harrison  v.  Ger- 
man-American F.  Ins.  Co.,  67  Fed.  577. 

96.  Louisiana. —  Hoffman  v.  Western  M.  & 
F.  Ins.  Co.,  1  La.  Ann.  216;  Nicolet  v.  In- 
surance Co.,  3  La.  366,  23  Am.  Dee.  458. 

Massachusetts. — Underbill  v.  Agawam  Mut. 
I'.  Ins.  Co.,  6  Cush.  440. 

Mississippi. —  Mississippi  Mut.  Ins.  Co.  v. 
Ingram,  34  Miss.  215. 

United  States. —  Detroit  r.  Grummond,  121 
Fed.  963,  58  C.  C.  A.  301. 

Canada. —  Peddie  v.  Quebec  F.  Assur.  Co., 
Stuart  (L.  C.)  174;  Thompson  v.  Montreal 
Ins.  Co.,  6  U.  C.  'Q.  B.  319. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1277. 

97.  Under  such  a  policy  the  liability  of  the 
company  is  limited  to  the  proportion  of  the 
loss  assumed  by  it. 

Alabama. — Christian  v.  Niagara  F.  Ins.  Co., 
101  Ala.  634,  14  So.  374;  Teague  -v.  Germania 
F.  Ins.  Co.,  71  Ala.  473. 

Michigan. —  Chesebrough  r.  Home  Ins.  Co., 
61  Mich.  333,  28  N.  W.  110. 

Minnesota. —  Peoria  M.  &  F.  Ins.  Co.  v.  Wil- 
son. 5  Minn.  53. 

New  York. —  Farmers'  Feed  Co.  v.  Scottish 
Union,  etc.,  Ins.  Co.,  173  N.  Y.  241,  65  N.  E. 
1105. 

Pennsylvania. —  Teutonia  F.  Ins.  Co.  v. 
Mund,  102  Pa.  St.  89. 

Texas. —  Pennsylvania  P.  Ins.  Co.  v.  Moore, 
21  Tex.  Civ.  App.  528,  51  S.  W.  878. 

Wisconsin. — Stephenson  i;.  Agricultural  Ins. 
Co.,  116  Wis.  277,  93  N.  W.  19. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1277. 

Such  a  stipulation  is  usually  made  with  a 
view  to  other  insurance  to  be  carried  on  the 
property,  and  in  such  a  case  results  in  a  pro- 
rating of  liability  among  the  different  i  in- 
surers.     Chesebrough   v.   Home   Ins.    Co.,   61 
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Mich.  333,  28  N.  W.  110;  Kansas  City  Paper 
Box  Co.  V.  American  F.  Ins.  Co.,  100  Mo.  App. 
691,  75  S.  W.  186;  Farmers'  Feed  Co.  v. 
Scottish  Union,  etc.,  Ins.  Co.,  173  N.  Y.  241, 
65  N.  E.  1105;  Meigs  v.  Insurance  Co.  of 
North  America,  205  Pa.  St.  378,  54  Atl.  1053; 
Eckardt  v.  Lancashire  Ins.  Co.,  31  Can.  Sup. 
Ct.  72  [affirming  27  Ont.  App.  373  [affirming 
29  Ont.  695)];  Wanless  v.  Lancashire  Ins. 
Co.,  23  Ont.  App.  224. 

Further  as  to  pro-rating  by  coinsuring  com- 
panies see  infra,  XVI,  C,  2. 

98.  If  the  limitation  in  the  charter  is 
simply  that  the  company  is  not  authorized  to 
insure  property  at  a  larger  proportion  of  its 
value  than  that  stated,  the  question  is  as  to 
the  validity  of  the  policy  and  not  the  measure 
of  liability,  and  the  company  must  pay  in 
case  of  total  loss  the  total  amount  of  the 
insurance  providing  the  policy  is  valid.  Phil- 
lips V.  Merrimack  Mut.  F.  Ins.  Co.,  10  Cush. 
(Mass.)  350;  Holmes  v.  Charlestown  Mut.  F. 
Ins.  Co.,  10  Mete.  (Mass.)  211,  43  Am'.  Dec. 
428;  Fuller  v.  Boston  Mut.  F.  Ins.  Co.,  4 
Mete.  (Mass.)  206;  Crombie  v.  Portsmouth 
Mut.  F.  Ins.  Co.,  26  N.  H.  389;  Shoemaker 
V.  Line  Lexington  Mut.  F.  Ins.  Co.,  16  Pa. 
Super.  Ct.  18,  16  Montg.  Co.  Rep.  162.  And 
see  supra,  XI,  J,  2.  But  if  by  charter  or 
contract  the  liability  of  the  company  is  lim- 
ited to  a  certain  proportion  of  the  value  of 
the  property  at  the  time  of  loss,  such  as 
two  thirds  or  three  fourths,  then  the  liabil- 
ity in  case  of  total  loss  is  for  that  propor- 
tion only,  not  exceeding  the  amount  of  the 
insurance,  and  in  case  of  partial  loss  the  full 
amount  of  the  damage,  not  exceeding  the  full 
amount  of  insurance  on  the  property.  Blinn 
v.  Dresden  Mut.  F.  Ins.  Co.,  85  Me.  389,  27 
Atl.  263;  Bardwell  v.  Conway  Mut.  F.  Ins. 
Co.,  122  Mass.  90;  Brown  v.  Quincy  Mut.  F. 
Ins.  Co.,  105  Mass.  396,  7  Am.  Rep.  538;  Post 
V.  Hampshire  Mut.  F.  Ins.  Co.,  12  Mete. 
(Mass.)  555,  46  Am.  Dec.  702;  Singleton  v. 
Boone  County  Home  Mut.  Ins.  Co.,  45  Mo. 
250;  Millis  v.  Scottish  Union,  etc.,  Ins.  Co., 
95  Mo.  App.  211,  68  S.  W.  1066;  Huckins  v. 
People's  Mut.  F.  Ins.  Co.,  31  N.  H.  238 ;  At- 
wood  r.  Union  Mut.  F.  Ins.  Co.,  28  N.  H. 
234;  Erwin  v.  New  York  Cent.  Ins.  Co.,  3 
Thomps.  &  C.  (N.  Y.)  213;  Egan  v.  Albany 
Mut.  Ins.  Co.,  5  Den.  (N.  Y.)  326;  Ashland 
Mut.  F.  Ins.  Co.  V.  Housinger,  10  Ohio  St. 
10;  Shoemaker  v.  Line  Lexington  Mut.  Ins. 
Co.,  15  Montg.  Co.  Rep.   (Pa.)    192. 

99.  The  insured  cannot  apply  a  portion  of 
the  insurance  on  one  class  or  item  not  ex- 
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5.  Limitation  to  Interest  of  Insured  —  a.  In  General.  Where  the  insurance 
is  on  the  property  and  not  specifically  on  the  interest  of  the  insured  in  tlie  prop- 
erty, the  insured,  if  he  has  an  insurable  interest,  recovers  the  full  amount  of  the 
loss  as  provided  by  the  policy  regardless  of  the  nature  or  extent  of  his  peculiar 
interest ;  ^  but  if  the  insurance  is  on  the  interest  of  the  insured  in  the  property  the 
recovery  is  limited  to  the  value  of  such  interests.^ 

b.  Of  Mortgagee.  A  mortgagee  may  insure  his  own  interest,  but  in  the  absence 
of  some  stipulation  in  the  policy,  he  has  no  right  to  recover  under  a  policy  issued 
to  the  mortgagor.^  But  if  a  policy  is  made  payable  to  the  mortgagee  as  his  inter- 
est may  appear,  his  recovery  is  to  the  extent  of  his  interest,  not  exceeding  the 
liability  of  the  company  to  the  mortgagor.*  The  mortgagee's  right  to  recover 
under  an  insurance  covering  his  interest,  or  payable  to  him  as  his  interest  may 
appear,  is  not  reduced  or  lessened  by  the  fact  that  he  has  other  security  for  the 


hausted  in  paying  the  damage  on  that  ac- 
count to  the  satisfaction  of  damage  to  an- 
other class  or  item  as  to  which  the  actual 
damage  exceeds  the  amount  of  the  insurance. 
jEtna  Ins.  Co.  v.  Glasgow  Electric  Light,  etc., 
Co.,  107  Ky.  77,  52  S.  W.  975,  21  Ky.  L.  Rep. 
726;  Dwelling  House  Ins.  Co.  v.  Freeman,  10 
Ky.  L.  Rep.  496;  Carlwitz  v.  Germania  F. 
Ins.  Co.,  5  Fed.  Cas.  No.  2,415a. 

If  the  liability  of  the  company  is  limited  to 
a  certain  portion  such  as  two  thirds  or  three 
fourths  of  the  value  of  the  property  at  the 
time  of  the  loss,  then  as  to  each  item  sepa- 
rately covered  by  the  policy,  the  rule  of.  pro- 
portion is  to  be  applied.  Home  Ins.  Co.  v.  Ad- 
ler,  .71  Ala.  516;  Roberts  v.  Insurance  Co.  of 
America,  94  Mo.  App.  142,  72  S.  W.  144;  Sun 
Jlut.  Ins.  Co.  V.  Tufts,  20  Tex.  Civ.  App.  147, 
50  S.  W.  180 ;  King  v.  Prince  Edward  County 
Mut.  Ins.  Co.,  19  U.  C.  C.  P.  134;  McCulloch 
r.  Gore  Dist.  Mut.  F.  Ins.  Co.,  32  U.  C.  Q.  B. 
610.    See  supra,  XVI,  B,  3. 

1.  /ZKmois.— Andes  Ins.  Co.  v.  Fish,  71  111. 
620. 

Maine. —  Grant  v.  Elliot,  etc.,  Mut.  F.  Ins. 
Co.,  76  Me.  514. 

Massachusetts. —  Boston,  etc.,  Ice  Co.  v. 
Royal  Ins.  Co.,  12  Allen  381,  90  Am.  Dec.  151. 

Michigan. —  Convis  v.  Citizens'  Mut.  F. 
■  Ins.  Co.,  127  Mich.  616,  86  N.  W.  994. 

Missouri. —  Morrison  v.  Tennessee  M.  &  F. 
Ins.  Co.,  18  Mo.  262,  59  Am.  Dec.  299. 

New  York. —  Tiemann  v.  Citizens'  Ins.  Co., 
76  N.  Y.  App.  Div.  5,  78  N.  Y.  Suppl. 
620. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1280. 
See  also  infra,  XIX,  A,  6. 

Where  the  husband  or  wife  is  recognized 
as  having  an  insurable  interest  in  the  real 
property  of  the  other  by  virtue  of  homestead 
or  other  right,  the  recovery  in  case  of  loss 
is  the  value  of  the  property  insured  and  not 
the  value  of  interest  insured  in  the  property. 
Merrett  v.  Farmers'  Ins.  Co.,  42  Iowa  11; 
Trade  Ins.  Co.  v.  Barracliflf,  45  N.  J.  L.  543, 
46  Am.  Rep.  792.  It  is  otherwise  where  the 
insurance  is  upon  the  interest  of  the  husband 
or  wife  only.  Doyle  v.  American  F.  Ins.  Co., 
181  Mass.  139,  63  N.  E.  394.  And  see  supra, 
II,  C,  2,  b,  (II). 

2.  Georgia. —  Monroe  v.  Southern  Mut.  Ins. 
Co.,  63  Ga.  669. 

Louisiana. —  Macarty    v.   Commercial    Ins. 


Co.,  17  La.  365 ;  Millaudon  v.  Western  M.  &. 
F.  Ins.  Co.,  9  La.  27,  29  Am.  Dec.  433. 

Maryland. — ■  Charleston  Ins.,  etc.,  Co.  v. 
Corner,  2  Gill  410. 

Massachusetts. —  Pearson  v.  Lord,  6  Mass. 
81. 

New  York. — ■  Shotwell  v.  Jefferson  Ins.  Co., 
5  Bosw.  247;  Van  Natta  v.  Mutual  Security 
Ins.  Co.,  2  Sandf .  490 ;  Niblo  v.  North  Ameri- 
can F.  Ins.  Co.,  1  Sandf.  551. 

Pennsylvania. —  West  Branch  Lumberman's 
Exeh.  V,  American  Cent.  Ins.  Co.,  183  Pa.  St. 
366,  38  Atl.  1081;  Imperial  F.  Ins.  Co.  v. 
Murray,  73  Pa.  St.  13. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1280. 

Life-estate. —  One  insuring  a  life-interest 
can  recover  only  the  value  of  such  life- 
interest  and  not  the  full  value  of  the  prop- 
erty. Hartford  Ins.  Co.  v.  Haas,  87  Ky.  531, 
9  S.  W.  720,  10  Ky.  L.  Rep.  573,  2  L.  R.  A. 
64;  Agricultural  Ins.  Co.  v.  Yates,  10  Ky.  L. 
Rep.  984;  Beekman  v.  Pulton,  etc..  Counties 
Farmers'  Mut.  F.  Ins.  Assoc,  66  N.  Y.  App. 
Div.  72,  73  N.  Y.  Suppl.  110.  But  see  infra, 
XIX,  A,  3. 

Warehouseman. —  One  who  has  insured  as 
warehousman  or  commission  merchant  can- 
not recover  for  property  as  to  which  he  has 
no  liability.  Allen  v.  Royal  Ins.  Co.,  (Tex. 
Civ.  App.  1899)  49  S.  W.  931  Home  Ins.  Co. 
V.  Gwathmey,  82  Va.  923,  1  S.  E.  209.  But 
if  he  has  a  liability  contingent  on  his  usual 
obligation  to  account,  he  may  recover  to  the 
value  of  the  property  loss.  See  supra,  II,  C, 
2,  b,  (I)  ;  infra,  XIX,  A,  7. 

3.  Breeyear  v.  Rockingham  Farmers'  Mut. 
F.  Ins.  Co.,  71  N.  H.  445,  52  Atl.  860.  See 
supra,  II,  C,  2,  b,  (I)  ;  infra,  XIX,  A,  6. 

4.  Maine. —  Biddeford  Sav.  Bank  v.  Dwell- 
ing-House  Ins.  Co.,  81  Me.  566,  18  Atl. 
298. 

Massachusetts.—  Franklin  Sav.  Inst.  v. 
Central  Mut.  F.  Ins.  Co.,  119  Mass.  240. 

New  Hampshire. —  Sanders  v.  Hillsborough 
Ins.  Co.,  44  N.  H.  238. 

New  York. —  Kent  v.  Mina.  Ins.  Co.,  84 
N.  Y.  App.  Div.  428,  82  N.  Y.  Suppl.  817; 
Baltis  V.  Dobin,  67  Barb.  507. 

Pennsylvania. —  State  Mut.  F.  Ins.  Co.  v. 
Roberts,  31  Pa.  St.  438. 

Texas. —  Sun  Ins.  Office  v.  Beneke,  (Civ. 
App.  1899)  53  S.  W.  98. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1281. 

[XVI,  B,  5,  b] 
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payment  of  the  mortgage  debt  remaining  after  the  destruction  of  the  insured 
property.' 

6.  Profits,  Loss  of  Rent,  Etc.  Eents,  profits  of  business,  or  other  such  losses 
as  may  result  from  the  destruction  of  property  insured  constitute  separate  inter- 
ests and  are  not  to  be  taken  into  account  as  a  part  of  the  damages  under  a  policy 
covering  the  property  only.^ 

C.  Coneuprent  Insurance;  Pro-Rating- — I.  Full  Indemnity.  The  exist- 
ence of  other  insurance  on  the  same  property  does  not  afEect  the  liability  of  tlie 
company  under  a  policy  if  the  total  amount  of  the  insurance  under  all  of  the 
policies  does  not  exceed  the  total  amount  of  the  loss;  and  in  the  absence  of 
some  contract  provision  each  insurer  is  liable  to  the  insured  for  the  full  loss  up 
to  the  amount  of  insurance  named  in  the  policy.''  While  the  insured  is  enti- 
tled  to   but   one  indemnity  for   his   loss,  he  may   nevertheless  look  for  that 


Payment  made  to  the  moitgagee  by  the 
mortgagor  after  an  action  brought  to  recover 
under  the  policy  will  not  reduce  the  com- 
pany's liability  to  the  mortgagee.  North- 
western Mut.  L.  Ins.  Co.  V.  Germania  F.  Ins. 
Co.,  40  Wis.  446. 

The  mortgagee's  interest  may  be  pledged 
so  as  to  give  the  pledgor  the  right  to  recover 
what  the  mortgagee  might  have  recovered 
under  a  stipulation  in  his  favor.  Breeyear 
V.  Rockingham  Farmers'  Miit.  F.  Ins.  Co.,  71 
N.  H.  445,  52  Atl.  860. 

5.  Indiana. —  JEtna  Ins.  Co.  r.  Baker,  71 
Ind.  102. 

Maine. —  Motley  v.  Manufacturers'  Ins.  Co., 
29  Me.  337,  50  Am.  Dec.  591. 

Massachusetts. —  Haley  v.  Manufacturers' 
F.  &  M.  Ins.  Co.,  120  Mass.  292;  Foster  v. 
Equitable  Mut.  F.  Ins.  Co.,  2  Gray  216. 

New  York. — ■  Cone  v.  Niagara  F.  Ins.  Co., 
60  N.  Y.  619;  Excelsior  F.  Ins.  Co.  v.  Royal 
Ins.  Co.,  55  N.  Y.  343,  14  Am.  Rep.  271;  De 
Wolf  V.  Capital  City  Ins.  Co.,  16  Hun  116; 
Kernochan  v.  New  York  Bowery  F.  Ins.  Co., 
5  Duer  1. 

Pennsylvania. —  Rex  v.  Merchants'  Ins.  Co., 
2  Phila.  357. 

West  Virginia. — ■  Colby  v.  Parkersburg  Ins. 
Co.,  37  W.  Va.  789,  17  S.  E.  303. 

Sight  of  insurer  to  be  subrogated  to  other 
security  held  by  the  mortgagee  see  infra,  XX, 
F,  2. 

Respective  rights  of  mortgagor  and  mort- 
gagee to  proceeds  of  insurance  on  the  mort- 
gaged property  see  infra,  XIX,  A,  6. 

6.  Kentucky. —  Niagara  F.  Ins.  Co.  v.  Hef- 
lin,  60  S.  W.  393,  22  Ky.  L.  Rep.  1212. 

Louisiana. —  Pontalba  v.  Phoenix  Assur. 
Co.,  2  Rob.  131,  37  Am.  Dec.  205. 

New  York. —  Buffalo  Elevating  Co.  v.  Prus- 
sian Nat.  Ins.  Co.,  64  N.  Y.  App.  Div.  182,  71 
N.  Y.  Suppl.  918;  Niblo  v.  North  American 
F.  Ins.  Co.,  1  Sandf.  551. 

Pennsylvamia. —  Farmers'  Mut.  Ins.  Co.  v. 
New  Holland  Turnpike  Co.,  122  Pa.  St.  37,  15 
Atl.  563. 

England. —  Matter  of  Wright,  1  A.  &  E. 
621,  28  E.  C.  L.  294,  3  N.  &  M.  819,  28  E.  C.  L. 
627. 

Canada. —  Equitable  F.,  etc.,  Ins.  Co.  v. 
Quinn,  11  L.  C.  Rep.  170. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1282, 
1283. 

[XVI,  B,  5,  b] 


Separately  insured.— -  When  profits  or  the 
value  of  the  use  of  the  property  are  sep- 
arately insured  they  may  be  recovered  for. 
Planters',  etc.,  Ins.  Co.  v.  Thurston,  (Ala. 
1891)  9  So.  268;  Protection  Ins.  Co.  v.  Hall, 
15  B.  Mon.  (Ky.)  411;  National  Filtering  Oil 
Co.  V.  Citizens'  Ins.  Co.,  106  N.  Y.  535,  13 
N.  E.  337,  60  Am.  Rep.  473;  Carey  v.  Lon- 
don Provincial  F.  Ins.  Co.,  33  Hun  (N.  Y.) 
315. 

7.  Delaware. —  Lattomus  v.  Farmers'  Mut.^ 
F.  Ins.  Co.,  3  Houst.  254. 

louxi. —  Erb  V.  Fidelity  Ins.  Co.,  99  Iowa 
727,  69  N.  W.  261. 

Kentucky. —  Chenowith  v.  Phoenix  Ins.  Co., 
12  Ky.  L.  Rep.  232. 

Louisiana. —  Millaudon  v.  Western  M.  &  F. 
Ins.  Co.,  9  La.  27,  ^9  Am.  Dec.  433. 

Missouri. —  Armour  Packing  Co.  v.  Reading 
P.  Ins.  Co.,  67  Mo.  App.  215. 

Nebraska. —  German  Ins.  Co.  v.  Heiduk,  30 
Nebr.  288,  46  N.  W.  481,  27  Am.  St.  Rep.  402. 

New  Hampshire. —  McMahon  v.  Portsmouth 
Mut.  F.  Ins.  Co.,  22  N.  H.  15. 

New  York. —  Farmers'  Feed  Co.  v.  Scottish 
Union,  etc.,  Ins.  Co.,  173  N.  Y.  241,  65  N.  E. 
1105;  Morrell  v.  Irving  F.  Ins.  Co.,  33  N.  Y. 
429,  88  Am.  Dee.  396 ;  Crow  v.  Greenwich  Ins. 
Co.,  66  Hun  54,  20  N.  Y.  Suppl.  753 ;  Cook  v. 
Loew,  34  Misc.  276,  69  N.  Y.  Suppl.  614. 

Pennsylvania. —  Royal  Ins.  Co.  ».  Roedel, 
78  Pa.  St.  19,  21  Am.  Rep.  1;  Lycoming  Mut. 
Ins.  Co.  V.  Slockbower,  26  Pa.  St.  199;  Phil- 
lips V.  Perry  County  Ins.  Co.,  7  Phila.  673. 

South  Carolina. —  Pelzer  Mfg.  Co.  v.  Sun 
Fire  Office,  36  S.  C.  213,  15  S.  E.  562. 

Texas. —  American  Cent.  Ins.  Co.  v.  Heath, 
29  Tex.  Civ.  App.  445,  69  S.  W.  235. 

Washington. —  Pencil  v.  Home  Ins.  Co.,  3 
Wash.  485,  28  Pac.  1031. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1285. 

Contribution  when  one  insurer  has  paid 
more  than  his  share  see  infra,  XX,  E. 

An  insurer  who  is  only  liable  for  a  fixed 
proportion  of  the  loss  cannot  be  rendered 
liable  for  a  greater  proportion  on  account  of 
the  existence  of  other  insurance ;  the  liability 
of  each  insurer  will  be  determined  by  the 
provision  of  its  policy.  Bardwell  v.  Conway 
Mut.  P.  Ins.  Co.,  118  Mass.  465;  Farmers' 
Feed  Co.  v.  Scottish  Union,  etc.,  Ins.  Co.,  65 
N.  Y.  App.  Div.  70,  72  N.  Y.  Suppl.  732  j 
Catoosa  Springs  Co.  v.  Linch,  18  Misc.  (N.  Y.) 
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indemnity  to  any  one  or  more  of  his  policies  in  the  absence  of  any  stipulation  for 
pro-rating.* 

2.  Pro-Rating  Lubility  —  a.  General  Rule.  It  is  usual,  however,  where  con- 
current insurance  is  contemplated,  to  provide  in  the  policy  that  the  company 
shall  not  be  liable  for  mo.re  than  its  pro-rata  share  of  the  loss.' 

b.  Other  Insurance  Invalid.  A  general  provision  for  pro-rating  applies  only 
where  there  is  other  valid  and  enforceable  insurance.'"  To  obviate  the  difficulty 
arising  out  of  a  determination  as  to  the  validity  of  other  insurance,  it  is  usual 
also  to  insert  a  stipulation  by  wliicli  the  company  is  liable  only  for  its  pro-rata 
share,  whether  the  otlier  insurance  is  valid  or  not." 


209,  41  N.  Y.  Suppl.  377 ;  Lebanon  Mut.  Ins. 
Co.  V.  Kepler,  106  Pa.  St.  28 ;  Queen  Ins.  Co. 
V.  Jeiferson  Ice  Co.,  64  Tex.  578. 

8.  Cromie  v.  Kentucky,  etc.,  Mut.  Ins.  Co., 
15  B.  Men.  (Ky.)  432;  Millaudon  v.  Western 
M.  &  F.  Ina.  Co.,  9  La.  27,  29  Am.  Dec.  433; 
Sherman  v.  Madison  Mut.  Ins.  Co.,  39  Wis. 
104. 

If,  however,  the  insured  has  agreed  to  take 
other  insurance  or  to  carry  a  part  of  the  risk, 
he  cannot  throw  a  greater  burden  on  the 
company  with  whom  his  contract  is  made 
than  is  contemplated  by  the  contract.  Farm- 
ers' Feed  Co.  v.  Scottish  Union,  etc.,  Ins.  Co., 
173  N.  Y.  241,  65  N.  E.  1105.  And  see  supra, 
XVI,  B,  3. 

9.  Thus  restricting  the  insured  to  a  re- 
covery of  its  proper  share  from  each  company 
carrying  a  policy  which  covers  the  risk,  in  the 
proportion  which  the  amount  covered  by  each 
policy  bears  to  the  total  amount  of  concurrent 
insurance. 

Illinois. —  Illinois  Mut.  Ins.  Co.  v.  Hoff- 
man, 132  111.  522,  24  N.  E.  413  [affirming  31 
111.  App.  295]. 

Indiana. —  Citizens'  Ins.  Co.  v.  Hoffman, 
128  Ind.  370,  27  N.  E.  745;  Indiana  Ins.  Co. 
V.  Hoffman,  128  Ind.  250,  27  N.  E.  561. 

Maryland. —  Hanover  F.  Ins.  Co.  v.  Brown, 
77  Md.  64,  25  Atl.  989,  27  Atl.  314,  39  Am. 
St.  Eep.  386. 

Massachusetts. —  Richmond ville  Union  Sem- 
inary v.,  Hamilton  Mut.  Ins.  Co.,  14  Gray 
459 ;  Haley  v.  Dorchester  Mut.  F.  Ins.  Co.,  12 
Gray  545. 

Minnesota. —  Hoffman  v.  Minneapolis  Mut. 
F.  Ins.  Co.,  42  Minn.  291,  44  N.  W.  67. 

New  York. —  Golde  v.  Whipple,  7  N.  Y. 
App.  Div.  48,  39  N.  Y.  Suppl.  964;  Lucas  v. 
Jefferson  Ins.  Co.,  6  Cow.  635. 

Ohio. —  Merchants'  Nat.  Bank  v.  Insurance 
Co.  of  North  America,  4  Ohio  Dec.  (Reprint) 
340,  1  Clev.  L.  Rep.  339. 

Pennsylvania. —  Lycoming  Mut.  Ins.  Co.  v. 
Stocklomn,  3  Grant  207. 

Tennessee. —  Hoffman  v.  Germania  Ins.  Co., 
88  Tenn.  735,  14  S.  W.  72. 

United  States. —  Barnes  v.  Hartford  F.  Ins. 
Co.,  9  Fed.  813,  3  McCrary  226;  Robbins  v. 
People's  Ins.  Co.,  20  Fed.  Cas.  No.  11,885. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1289. 

Valued  policy. —  Such  a  stipulation  is,  how- 
ever, invalid  under  statutorv  provisions  ren- 
dering the  company  liable  for  total  loss,  to 
the  full  amount  of  the  insurance.  Western 
Assur.   Co.   V.  Phelps,   77  Miss.   625,  27   So. 


745;  Havens  v.  Germania  F.  Ins.  Co.,  123 
Mo.  403,  27  S.  W.  718,  45  Am.  St.  Rep.  570, 
26  L.  R.  A.  107;  Barnard  v.  National  F.  Ins. 
Co.,  38  Mo.  App.  106.  And  see  supra,  XVI, 
B,  2. 

10.  Kentucky. —  London,  etc.,  F.  Ins.  Co.  v. 
Turnbull,  86  Ky.  230,  5  S.  W.  542,  9  Ky.  L. 
Rep.  544. 

Louisiana. — -Millaudon  v.  Western  M.  &  F. 
Ins.  Co.,  9  La.  27,  29  Am.  Dec.  433. 

Massachusetts. — Forbush  v.  Western  Massa- 
chusetts Ins.  Co.,  4  Gray  337. 

Missouri. —  Parks  v.  Hartford  F.  Ins.  Co., 
100  Mo.  373,  12  S.  W.  1058;  Clem  v.  German 
Ins.  Co.,  36  Mo.  App.  560. 

New  York. —  Rfilker  v.  Great  Western  Ins. 
Co.,  2  Sweeny  275. 

Pennsylvania. —  Clarke  t'.  Western  Assur. 
Co.,  146  Pa.  St.  561,  23  Atl.  248,  28  Am.  St. 
Eep.  821,  15  L.  R.  A.  127;  Marshall  v.  Insur- 
ance Co.  of  North  America,  28  Wkly.  Notes 
Cas.  283. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1285 
et  seq. 

But  one  company  is  not  to  be  prejudiced 
by  a  settlement  made  by  the  insured  with  an- 
other company  for  less  than  its  clear  liability. 
Good  V.  Buckeye  Mut.  F.  Ins.  Co.,  43  Ohio 
St.  394,  2  N.  E.  420. 

Insolvent  companies. —  In  determining  the 
contribution  of  several  companies  to  the  ex- 
penses of  a  suit  which  they  have  joined  to 
defend,  insolvent  companies  cannot  be  consid- 
ered. Security  Ins.  Co.  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  50  Conn.  233. 

11.  Under  such  a  stipulation  the  insured 
cannot  take  advantage  of  invalidity  of  other 
policies  which  have  attached  or  might  have 
attached  to  the  property. 

Kentucky. —  London",  etc.,  F.  Ins.  Co.  v. 
Turnbull,  86  Ky.  230,  5  S.  W.  542,  9  Ky.  L. 
Rep.  544. 

Michigan. —  Liverpool,  etc.,  Ins.  Co.  v.  Ver- 
dier,  35  Mich.  395. 

Mississippi. —  Cassity  v.  New  Orleans  Ins. 
Assoc,  65  Miss.  49,  3  So.  138. 

New  York. —  Rickerson  v.  German- Ameri- 
can Ins.  Co.,  6  N.  Y.  App.  Div.  550,  39  N.  Y. 
Suppl.  547 ;  Galantschik  v.  Globe  P.  Ins.  Co., 
10  Misc.  369,  31  N.  Y.  Suppl.  32. 

Pennsylvania. —  Bateman  v.  Lumbermen's 
Ins.  Co.,  189  Pa.  St.  465,  42  Atl.  184. 

South  Carolina. —  Gandy  r.  Orient  Ins.  Co., 
52  S.  C.  224,  29  S.  E.  655. 

Canada. —  Heron  i>.  Hartford  Ins.  Co.,  4 
Montreal  Super.  Ct.  388. 

[XVI,  C,  2.  b] 
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e.  What  Insurance  Is  Coneuprent.  To  constitute  concurrent  insurance  the 
policies  must  be  on  the  same  property,'^  on  the  same  interest''  in  the  property, 
against  the  same  risks,  and  in  favor  of  the  same  party.**  Thus  separate  policies 
on  the  interest  of  mortgagor  and  mortgagee  are  not  concurrent,  and  the  policy 
on  the  interest  of  the  mortgagee  is  not  entitled  to  pro-rate  with  a  policy  on  the 
interest  of  the  mortgagor.*"  The  policies  may  be  so  drawn  that  they  will  pro- 
rate, if  they  relate  to  the  same  risk,  although  they  are  issued  on  distinct'  interests.** 

d.  Specifle  and  General  Policies.  By  stipulation"  a  general  or  compound 
policy  may  be  excluded  from  pro-rata  liability  with  a  speeilic  policy  on  a  particu- 
lar portion  of  the  property  covered  by  the  general  policy,  and  in  such  case  the 


See  28  Cent.  Dig.  fit.  "  Insurance,"  §  1285 
et  seq. 

12.  If  not  on  the  same  property  they  are 
not  concurrent.     Storer  v.  Elliot  F.  Ins.  Co., 

45  Me.  175;  Roots  v.  Cincinnati  Ins.  Co.,  1 
Disn.  (Ohio)  138,  12  Ohio  Dec.  (Reprint) 
535;  Robbing  v.  Firemen's  F'und  Ins.  Co.,  20 
Fed.  Cas.  No.  11,881,  16  Blatchf.  122. 

13.  Must  be  'on  the  same  interest. — Traders' 
Ins.  Co.  V.  Pacaud,  150  111.  245,  37  N.  E.  460, 
41  Am.  St.  Rep.  355  [affirming  61  111.  App. 
252] ;  Sun  Ins.  Office  v.  Varble,  103  Ky.  758, 

46  S.  W.  486,  20  Ky.  L.  Rep.  556,  41  L.  R.  A. 
792;  Lowell  Mfg.  Co.  v.  Safeguard  F.  Ins. 
Co.,  88  N.  Y.  591. 

Floating  policies  on  goods  held  on  commis- 
sion will  pro-rate  with  each  other,  and  with 
other  policies  taken  by  persons  for  whose 
benefit  the  goods  are  held  on  commission. 
Fire  Ins.  Assoc,  v.  Merchants',  etc.,  Transp. 
Co.,  66  Md.  339,  7  Atl.  905,  59  Am.  Rep.  162; 
Lowell  Mfg.  Co.  V.  Safeguard  F.  Ins.  Co.,  88 
N.  Y.  591;  New  York  Ins.  Co.  v.  Baltimore 
Warehouse  Co.,  93  U.  S.  527,  23  L.  ed.  868. 
But  a  policy  taken  "bj  a  commission  mer- 
chant on  his  own  goods  and  a  floating  policy 
taken  by  him  on  his  own  goods  and  other 
goods  held  on  commission  will  not  pro-rate. 
Baltimore  F.  Ins.  Co.  v.  Loney,  20  Md.  20. 

Policy  in  favor  of  one  partner  wliich  is  un- 
derstood by  all  the  parties  concerned  as  being 
for  the  benefit  of  the  partnership  will  pro- 
rate with  other  policies  in  favor  of  the  firm. 
Liverpool,  etc.,  Ins.  Co.  v.  Verdier,  33  Mich. 
138. 

14.  Hough  V.  People's  F.  Ins.  Co.,  36  Md. 
398. 

15.  Illinois. — Commercial  Union  Assur.  Co. 
■v.  Soammon,  144  111.  506,  32  N.  E.  916;  Ni- 
agara F.  Ins.  Co.  V.  Scammon,  144  111.  490, 
28  N.  E.  919,  32  N.  E.  914,  19  L.  R.  A.  114; 
Hartford  F.  Ins.  Co.  v.  Olcott,  97  111.  439; 
Traders'  Ins.  Co.  v.  Pacaud,  51  111.  App. 
252. 

Kentucky. —  Home  Ins.  Co.  v.  Koob,  113 
Ky.  360,  68  S.  W.  453,  24  Ky.  L.  Rep.  223, 
101  Am.  St.  Rep.  354,  58  L.  R.  A.  58. 

Maine. —  Fox  v.  Phenix  F.  Ins.  Co.,  52  Me. 
333. 

Massachusetts. —  Hardy  ».  Lancashire  Ins. 
Co.,  166  Mass.  210,  44  N.  E.  209,  55  Am.  St. 
Rep.  395,  33  L.  R.  A.  241. 

Nebraska. —  Home  F.  Ins.  Co.  v.  Weed,  55 
Nebr.  146,  75  N.  W.  539. 

New  Hampshire. —  Tuck  v.  Hartford  F.  Ins. 
Co.,  56  N.  H.  326. 
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New  York. —  Eddy  v.  London  Assur.  Corp., 
143  N.  Y.  311,  38  N.  E.  307,  25  L.  R.  A.  686; 
Hastings  v.  Westchester  F.  Ins.  Co.,  73  N.  Y. 
141  [affirming  12  Hun  416]. 

United  States. —  Hartford  F.  Ins.  Co.  v. 
Williams,  63  Fed.  925,  11  C.  C.  A.  503; 
Johnson  v.  North  British,  etc.,  Ins.  Co.,  13 
Fed.  Cas.  No.  7,400,  Holmes  117. 

See  28  Cent.  Dig.  tit.  "Insurance,''  §§  1287, 
1288 

16.  Sun  Ins.  Office  v.  Varble,  103  Ky.  758, 
46  S.  W.  486,  20  Ky.  L.  Rep.  556,  41  L.  R.  A. 
792. 

17.  But  in  the  absence  of  such  a  stipula- 
tion in  the  general  policy  the  specific  policy 
which  contains  a  provision  for  pro-rating  will 
cover  only  that  portion  of  the  loss  to  the 
specific  property  which  its  amount  bears  to 
the  total  insurance  on  such  property,  and 
the  general  policy  must  pro-rate  with  it. 

Connecticut. —  Schmaelzle  v.  London,  etc., 
F.  Ins.  Co.,  75  Conn.  397,  53  Atl.  863,  96  Am. 
St.  Rep.  233,  60  L.  R.  A.  536. 

Illinois. —  Niagara  F.  Ins.  Co.  v.  Heenan, 
81  111.  App.  678. 

Iowa. —  Washburn-Halligan  Coffee  Co.  v. 
Merchants'  Brick  Mut.  F.  Ins.  Co.,  110  Iowa 
423,  81  N.  W.  707,  80  Am.  St.  Rep.  311; 
Lesure  Lumber  Co.  i\  Mutual  F.  Ins.  Co.,  101 
Iowa  514,  70  N.  W.  761. 

Massachusetts. — •  Haley  v.  Dorchester  Mut. 
Ins.  Co.,  1  Allen  536;  Blake  v.  Exchange  Mut. 
Ins.  Co.,  12  Gray  265. 

Missouri. — -Angelrodt  v.  Delaware  Mut. 
Ins.  Co.,  31  Mo.  593. 

New  York. —  Mayer  v.  American  Ins.  Co.,  2 
N.  Y.  Suppl.  227. 

Pennsylvania. —  Merrick  v.  Germania  F. 
Ins.  Co.,  54  Pa.  St.  277. 

South  Carolina. —  Cave  v.  Home  Ins.  Co., 
57  S.  C.  347,  35  S.  E.  577. 

Texas. —  American  Cent.  Ins.  Co.  v.  Heath, 
29  Tex.  Civ.  App.  445,  69  S.  W.  235. 

Vermont. —  Chandler  v.  Insurance  Co.  of 
North  America,  70  Vt.  562,  41  Atl.  502. 

Virginia. — -Home  Ins.  Co.  v.  Gwathmey,  82 
Va.  923,  1  S.  E.  209. 

United  States. —  Page  v.  Sun  Ins.  Office,  74 
Fed.  203,  20  C.  C.  A.  397,  33  L.  R.  A.  249 
[affirming  64  Fed.  194]. 

Canada. —  Toronto  First  Unitarian  Congre- 
gation V.  Western  Assur.  Co.,  26  U.  C.  Q.  B. 
175;  Williamson  v.  Gore  Dist.  Mut.  F.  Ins. 
Co.,  26  U.  C.  Q.  B.  145. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1285 
et  seq. 
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general  policy  will  be  held  with  reference  to  the  property  covered  by  the  specilic 
policy  only  to  the  extent  to  which  the  specific  policy  fails  to  satisfy  the  loss.'* 

D.  Duty  of  Insured  to  Preserve  Property  After  Loss.  It  is  usually 
provided  in  the  policy  that  where  the  loss  is  partial  the  insured  shall  use  all 
reasonable  and  proper  means  for  the  security  and  preservation  of  any  property 
covered  by  the  policy  and  not  destroyed,"  and  failure  to  comply  with  such  condi- 
tions will  preclude  a  recovery  for  any  increase  of  the  loss  due  to  such  non- 
compliance.^" 

E.  Deductions  and  Offsets.  There  is  no  rule  in  fire  insurance  as  there  is 
in  marine  insurance,^'  by  which  the  company  is  entitled  to  deduct  some  propor- 
tion of  the  estimated  cost  of  replacing  a  lost  building,  with  another  building,  on 
account  of  the  assumed  greater  value  of  a  new  building  ;^^  nor  is  there  any 
rule  as  to  salvage,  that  is,  estimated  value  of  materials  saved  from  destruction.^ 
The  insured  is  entitled  to  indemnity  for  the  loss  whatever  it  may  be,  that  is,  the 
value  of  the  property  at  the  time  of  the  loss,  or  the  cost  of  replacing  as  the 
policy  may  provide.^*  But  of  course  any  salvage  is  to  be  deducted  to  the  extent 
of  its  real  value  from  the  total  of  the  value  of  the  property  insured  in  determin- 
ing the  amount  of  the  loss.^  Where  goods  are  subject  to  the  payment  of  a  tax, 
the  amount  of  such  tax  due  and  unpaid  is  not  to  be  deducted  from  the  value  of 
the  goods  in  determining  the  loss.^^  Under  provisions  in  the  policy  the  company 
is  usually  entitled  to  deduct  any  amount  of  premium  remaining  due.*" 

XVII.    NOTICE  AND  PROOF  OF  LOSS. 

A.  Requirements  in  General  —  l.  Compliance  With  Contract.  The  usual 
requirement  in  policies  that  notice  and  proof  of  loss  be  given  to  the  company 


18.  Cromie  v.  Kentucky,  etc.,  Mut.  Ins.  Co., 
15  B.  Mon.  (Ky.)  432;  Fairchild  v.  Liver- 
pool, etc.,  F.,  etc.,  Ins.  Co.,  51  N.  Y.  65  [af- 
firming  48  Barb.  420] ;  Meigs  v.  Insurance  Co. 
of  North  America,  205  Pa.  St.  378,  54  Atl. 
1053;  Deming  v.  Merchants  Cotton  Press, 
etc.,  Co.,  90  Tenn.  306,  17  S.  W.  89,  13  L.  R.  A. 
518;  Royster  v.  Roanoke,  etc..  Steamboat  Co., 
26  Fed.  492. 

19.  Davis  r.  American  Cent.  Ins.  Co.,  158 
N.  Y.  688,  53  N.  E.  1124;  Hoffman  v.  ^tna 
F.  Ins.  Co.,  1  Rob.  (N.  Y.)  501;  Oshkosh 
Match  Works  v.  Manchester  F.  Assur.  Co.,  92 
Wis.  510,  66  N.  W.  525. 

Without  any  condition  to  that  effect  in  the 
policy  it  seems  that  such  an  obligation  Vfould 
exist.  Devlin  v.  Queen  Ins.  Co.,  46  U.  C.  Q.  B. 
611. 

Negligence  or  wrong  of  insured  in  general 
see  supra,  XV,  B,  6.    And  see  XIII,  H,  5. 

20.  Franklin  Ins.  Co.  v.  Cobb,  2  Cine.  Su- 
per. Ct.  87. 

21.  See  Marine  iN-suRAisrcE. 

22.  Brinlev  t".  National  Ins.  Co.,  11  Mete. 
(Mass.)   195." 

23.  Liscom  r.  Boston  Mut.  F.  Ins.  Co.,  9 
Mete.  (Mass.)   205. 

24.  Commercial  F.  Ins.  Co.  v.  Allen,  80 
Ala.  571,  1  So.  202;  Brinley  v.  National  Ins. 
Co.,  11  Mete.  (Mass.)  195.  See  also  supra, 
XVl,  B. 

25.  German  Ins.  Co.  v.  Eddy,  36  Nebr.  461, 
54  N.  W.   856,   19  L.  R.  A.  707;   Harris  v.  ' 
Gaspee  F.  &   M.   Ins.   Co.,   9   R.   I.   207.     If  . 
there  is  a  total  loss  the  insured  is  not  sub- 
ject to  any  offset  for  value  of  materials  re- 
maining undestroyed,  unless  he  has  converted 


such  materials  to  his  own  use.  Royal  Ins. 
Co.  V.  Mclntyre,  (Tex.  Civ.  App.  1896)  34 
S.  W.  669. 

If  separate  interests  in  the  same  property 
are  insured  under  difierent  policies  no  salvage 
or  reimbursement  received  for  the  loss  under 
one  policy  can  be  taken  into  account  to  lessen 
the  liability  under  the  other.  Decatur  Land 
Co.  V.  Cook,  (Ala.  1900)  27  So.  559;  Clover 
V.  Greenwich  Ins.  Co.,  101  N.  Y.  277,  4  N.  E. 
724. 

But  where  different  policies  cover  the  same 
property  and  interest,  there  may  be  an  ap- 
portionment of  salvage  as  there  is  of  loss. 
Pentz  V.  ^tna  P.  Ins.  Co.,  9  Paige  (N.  Y.) 
568  [reversing  3  Edw.  341];  North  German 
Ins.  Co.  V.  Morton-Scott-Robertson  Co.,  108 
Tenn.  384,  67  S.  W.  816. 

Under  a  policy  providing  for  a  deduction 
of  two  hundred  dollars  in  all  cases  of  loss, 
it  was  held  that  this  provision  applied  not 
alone  to  the  first  loss  paid,  but  to  each  sub- 
sequent loss  payable  under  the  policy.  Fer- 
nald  V.  Providence  Washington  Ins.  Co.,  27 
N.  Y.  App.  Div.  137,  50  N.  Y.  Suppl.  838. 

26.  Queen  Ins.  Co.  v.  McCoin,  105  Ky.  806, 
49  S.  W.  800,  20  Ky.  L.  Rep.  1633;  Wolfe  v. 
Howard  Ins.  Co.,  7  N.  Y.  583  [affirming  I 
Sandf.  124]. 

No  drawbacks  to  which  the  owner  of  the 
goods  would  be  entitled  on  exportation  is  to 
be  deducted  from  the  value  in  determining 
the  amount  of  loss.  Ga'hn  v.  Broome,  1  Johns. 
Cas.  (N.  Y.)   120. 

27.  Union  Ins.  Co.  v.  Grant,  68  Me.  229.  28 
Am.  Rep.  42;  Tripp  r.  Pacific  Mut.  Ins.  Co., 
7  Allen  (Mass.)   230;  Livermore  V.  Newbury- 
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after  loss  has  occuiTed  must  be  complied  with  to  entitle  the  insured  to  recover.** 
But  the  provisions  in  the  policy  in  this  respect  as  in  others  are  to  be  liberally 
construed  in  favor  of  the  insured.^ 

2.  By  Whom  Given.  The  usual  stipulation  in  the  policy  is  that  the  notice  and 
pro(*fs  shall  be  given  and  furnished  by  the  insured,™  but  notice  sent  by  the  local 
agent  of  the  company  on  information  furnished  by  the  insured  is  snflScient;^^ 
and  notice  by  the  local  agent  has  generally  been  held  sufficient,  although  given  on 
his  own  motion  without  any  request  from  the  insured.^  Under  the  proper  cir- 
cumstances notice  and  proof  of  loss  may  be  furnished  by  the  legal  representative 


port  Mar.  Ins.  Co.,  2  Mass.  232;  Swamscot 
Mach.  Co.  V.  Partridge,  25  N.  H.  369 ;  Aldrich 
V.  Equitable  Safety  Ins.  Co.,  1  Fed.  Cas.  No. 
155,  1  Woodb.  &  M.  272.- 

28.  Alabama. —  Central  City  Ins.  Co.  v. 
Gates,  86  Ala.  558, '6  So.  83,  11  Am.  St.  Eep. 
67;  Fire  Ins.  Companies  v.  Felrath,  77  Ala. 
194,  54  Am.  Rep.  58. 

Georgia. — Jackson  v.  Southern  Mut.  L.  Ins. 
Co.,  36  Ga.  429. 

lll\nois.~T-  Rockford  Ins.  Co.  v.  Seyferth,  29 
111.  App.  513. 

Indiana. —  Indiana  Ins.  Co.  v.  Capehart, 
108  Ind.  270,  8  N.  B.  285. 

Iowa. —  Barre  v.  Council  Bluffs  Ins.  Co., 
76  Iowa  609,  41  N.  W.  373;  Edgerly  i\  Farm- 
ers' Ins.  Co.,  43  Iowa  587;  Mitchell  v.  Home 
Ins.  Co.,  32  Iowa  421. 

Kansas. —  Western  Home  Ins.  Co.  v.  Thorp, 
48  Kan.  239,  28  Pac.  991;  Burlington  Ins. 
Co.  V.  Ross,  48  Kan.  228,  29  Pac.  469 ;  West- 
chester F.  Ins.  Co.  V.  Coverdale,  9  Kan.  App. 
651,  58  Pac.  1029;  Alston  v.  Northwestern 
Live  Stock  Ins.  Co.,  7  Kan.  App.  179,  53  Pac. 
784. 

Massachusetts. —  Smith  v.  Haverill  Mut.  F. 
Ins.  Co.,  1  Allen  297,  79  Am.  Dec.  733. 

Michigan. —  McGraw  ».  Germania  F.  Ins. 
Co.,  54  Mich.  145,  19  N.  W.  927. 

Missouri. —  Burnham  v.  Royal  Ins.  Co.,  75 
Mo.  App.  394 ;  MeCollum  v.  Hartford  F.  Ins. 
Co.,  67  Mo.  App.  76. 

NeiB  York. —  Blossom' «.  Lycoming  F.  Ins. 
Co.,  64  N.  Y.  162. 

North  Carolina. —  Woodfin  v.  Asheville 
Mut.  Ins.  Co.,  51  N.  C.  558. 

Pennsylvania. —  German- American  Ins.  Co. 
V.  Hocking,  115  Pa.  St.  398,  8  Atl.  586;  In- 
land Ins.,  etc.,  Co.  v.  Staufifer,  33  Pa.  St.  397 ; 
Weikel  v.  Lower  Providence  Live  Stock  Ins. 
Co.,  3  Montg.  Co.  Rep.  207,  211;  Busch  v.  In- 
surance Co.,  6  Phila.  252. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1322 
et  seq. 

But  proofs  of  loss  are  no  part  of  the  con- 
tract, they  only  serve  to  fix -the  time  when 
the  loss  becomes  payable,  and  when  an  action 
may  be  commenced  therefor.  McMaster  *. 
Insurance  Co.  of  North  America,  55  N.  Y. 
222,  14  Am.  Rep.  239. 

Under  agreement  to  insure. —  It  is  said  that 
under  a  parol  contract  to  issue  a  policy  which 
has  never  been  issued,  the  insured  is  not  re- 
quired to  make  proofs  as  stipulated  in  the 
policy  which  should  have  been  issued  in  ac- 
cordance with  the  contract.  Springfield  F. 
&  M.  Ins.  Co.  V.  Jenkins,  9  Ky.  L.  Rep.  932; 
Nebraska,  etc.,  Ins.  Co.  v.  Seivers,  27  Nebr. 
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541,  43  N.  W.  351.  But  this  is  plainly  er- 
roneous, for  the  parol  contract  is  presumed  to 
have  been  made  with  reference  to  the  terms 
and  conditions  of  the  usual  policy,  which  the 
insured  had  reason  to  believe  the  company 
would  issue.    See  supra,  III,  D,  5. 

What  law  governs. —  The  statutory  regula- 
tions relating  to  notice  and  proof  which  are  in 
force  where"  the  contract  is  made  are  to  be 
applied  in  an  action  under  the  contract. 
Bailey  v.  Hope  Ins.  Co.,  56  Me.  474. 

29.  Bartlett  v.  Union  Ins.  Co.,  46  Me.  500  j 
Walsh  V.  Washington  Mar.  Ins.  Co.,  32  N.  Y. 
427  [affirming  3  Rob.  202];  McLaughlin  f. 
Washington  County  Mut.  Ins.  Co.,  23  Wend. 
(N.  Y.)  525;  Brown  v.  Fraternal  Ace.  Assoc., 
18  Utah  265,  55  Pac.  63.  And  see  supra,  XI, 
A,  3. 

30.  If  the  policy  is  delivered  with  blank 
as  to  the  name  of  the  person,  that  is  to  give 
notice  and  furnish  proofs  of  loss,  no  notice 
or  proofs  are  required.  Prendergast  v\  Dwell- 
ing House  Ins.  Co.,  67  Mo.  App.  426. 

Persons  jointly  insured. —  Failure  by  one  of 
two  persons  jointly  interested  to  make  proofs 
will  defeat  recovery  by  the  other.  Monaghan 
1'.  Agricultural  F.  Ins.  Co.,  53  Mich.  238,  18 
N.  W.  797. 

31.  Burlington  Ins.  Co.  V.  Lowery,  61  Ark. 
108,  32  S.  W.  383,  54  Am.  St.  Rep.  196; 
Phoenix  Ins.  Co.  v.  Perry,  131  Ind.  572,  30 
N.  E.  637;  West  Branch  Ins.  Co.  v.  Helfen- 
stein,  40  Pa.  St.  289,  80  Am.  Deo.  573. 

32.  Maine. —  Stimpson  v.  Monmouth  Mut. 
F.  Ins.  Co.,  47  Me.  379. 

Missouri. —  Loeb  v.  American  Cent.  Ins. 
Co.,  99  Mo.  50,  12  S.  W.  374;  Anthony  v. 
German  American  Ins.  Co.,  48  Mo.  App. 
65. 

Nebraska. —  Omaha  F.  Ins.  Co.  v.  Dierks, 
43  Nebr.  473,  61  N.  W.  740. 

■Vermont. —  Powers  v.  New  England  F.  Ins. 
Co.,  68  Vt.  390,  35  Atl.  331. 

West  Virginia. —  Peninsular  Land  Transp., 
etc.,  Co.  V.  Franklin  Ins.  Co.,  35  W.  Va.  666, 
14  S.  E.  237. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1324. 

Proofs  by  the  agent  of  the  insured  or  one 
properly  acting  for  him  will  be  suflReient 
(Lumbermen's  Mut.  Ins.  Co.  v.  Bell,  166  111. 
400,  45  N.  E.  130,  57  Am.  St.  Rep.  140;  Ger- 
man F.  Ins.  Co.  V.  Grunert,  112  111.  68,  1 
N.  E.  113;  Burns  i:  Michigan  Manufacturers' 
Mut.  F.  Ins.  Co.,  130  Mich.  561,  90  N.  W. 
411 ;  Breckinridge  r.  American  Cent.  Ins.  Co., 
•  87  Mo.  62;  O'Brien  v.  Phoenix  Ins.  Co.,  76 
N.  Y.  459 ;  Phoenix  Mut.  F.  Ins.  Co.  v.  Bower- 
sox,  6  Ohio  Cir.  Ct.  1,  3  Ohio  Cir.  Dec.  321; 
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of  the  insured,^  his  assignee,**  his  attaching  creditor,*'  or  his  executor  or  adminis- 
trator ;  *"  by  a  purchaser  of  the  insured  property  at  a  probate  sale  ; "  or  by  the 
real  party  in  interest.** 

3.  To  Whom  Given.  The  usual  requirement  in  policies  is  that  proofs  of  loss 
be  furnished  to  the  company  or  to  the  secretary  of  the  company,  and  the  delivery 
of  proofs  to  some  representative  of  the  company  in  its  general  offices  is  suffi- 
oient.*'  Proofs  may,  however,  be  sufficiently  made  by  delivery  to  a  general  agent 
of  the  company  having  authority  to  issue  policies,*"  especially  if  he  is  the  agent 


Findelsen  v.  Metropole  F.  Ins.  Co.,  57  Vt. 
520;  Western  Assur.  Co.  r.  Pharand,  11  Que- 
bec Q.  B.  144),  especially  if  the  insurance 
was  procured  by  the  same  person  as  agent 
(Swan  V.  Liverpool,  etc.,  Ins.  Co.,  52  Miss. 
704). 

33.  Fuller  v.  New  York  F.  Ins.  Co.,  184 
Mass.  12,  67  N.  E.  879. 

34.  Where  assignment  of  the  policy  has 
been  permitted,  notice  and  proofs  should  be 
furnished  by  the  assignee. 

'New  Hampshire. —  Barnes  v.  Union  Mut.  F. 
Ins.  Co.,  45  N.  H.  21. 

New  York. —  Cornell  v.  Le  Boy,  9  Wend. 
163. 

Pennsylvania. —  Stainer  v.  Eoyal  Ins.  Co., 
13  Pa.  Super.  Ct.  25. 

Wisconsin. —  Keeler  v.  Niagara  F.  Ins.  Co., 

16  Wis.  523,  84  Am.  Dec.  714. 

United  States. —  Wolcott  r.  Sprague,  55 
Fed.  545. 

Canada. —  Fitzgerald  r.  Gore  Dist.  Mut.'  L. 
Tns.  Co.,  30  U.  C.  Q.  B.  97 ;  Stanton  v.  Home 
Ins.  Co.,  24  L.  C.  Jur.  38 ;  Wilson  v.  State  F. 
Ins.  Co.,  7  L.  C.  Jur.  23 ;  Brush  v.  ^tna  Ins. 
Co.,  5  Nova  Scotia  459. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1324 
€*  seq. 

The  mortgagee  to  whom  the  policy  has  been 
assigned  or  on  whose  interest  it  has  been 
taken  must  make  proofs  of  loss,  if  they  have 
not  been  made  by  the  insured  (Southern 
Home  BIdg.,  etc.,  Assoc,  v.  Home  Ins.  Co.,  94 
<Ja.  167,  21  S.  E.  375,  47  Am.  St.  Rep.  147, 
27  L.  R.  A.  844;  Lombard  Invest.  Co.  v. 
Dwelling-House  Ins.  Co.,  62  Mo.  App.  315; 
Orahara  v.  Phoenix  Ins.  Co.,  77  N.  Y.  171; 
De  Witt  V.  Agricultural  Ins.  Co.,  89  Hun 
(N.  Y.)  229,  36  N.  Y.  Suppl.  570;  Armstrong 
V.  Agricultural  Ins.  Co.,  56  Hun  (N.  Y.) 
399,  9  N.  Y.  Suppl.  873  [reversed  in  130 
N.  Y.  560,  29  N.  E.  991]  ;  Graham  v.  Fire- 
men's Ins.  Co.,  8  Daly  (N.  Y.)  421)  ;  but  if 
made  by  the  mortgagor  as  the  insured,  addi- 
tional proofs  by  the  mortgagee  are  not  usually 
required  (Northern  Assur.  Co.  v.  Chicago 
Mut.  Bldg.,  etc.,  Assoc,  98  111.  App.  152 
laffirmed  in  198  III.  474,  64  N.  E.  979]; 
Bwelling-House  Ins.  Co.  v.  Kansas  L.  &  T. 
Co.,  5  Kan.  App.  137,  48  Pac.  891;  Water- 
town  F.  Ins.  Co.  V.  Grover,  etc.,  Sewing  Mach. 
Co.,  41  Mich.  131,  1  N.  W.  961,  32  Am.  Rep. 
146 ;  Newman  v.  Springfield  F.  &  M.  Ins.  Co., 

17  Minn.  123;  State  Ins.  Co.  v.  Maackens,  38 
N.  .J.  L.  564). 

35.  Northwestern  Ins.  Co.  v.  Atkins,  3  Bush 
(Ky.)  328,  96  Am.  Dee.  239. 

36.  Meyerson  r.  Hartford  F.  Ins.  Co.,  16 
Misc.    (N.   Y.)    286,    38    N.   Y.   Suppl.    112; 


Delameter  v.  Prudential  Ins.  Co.,  1  Silv.  Sup. 
(N.  Y.)  538,  5  N.  Y.  Suppl.  586. 

37.  Farmers'  Mut.  Ins.  Co.  v.  Graybill,  74 
Pa.  St.  17. 

38.  Milwaukee  Mechanics'  Ins.  Co.  v. 
Brown,  3  Kan.  App.  225,  44  Pac.  35;  Karel- 
sen  V.  Sun  Fire  Qffice,  122  N.  Y.  545,  25  N.  E. 
021;  Graham  v.  Phoenix  Ins.  Co.,  17  Hun 
(N.  Y.)  156;  Warren  v.  Springfield  F.  &  M. 
Ins.  Co.,  13  Tex.  Civ.  App.  466,  35  S.  W. 
810. 

Person  without  interest. —  But  where  the 
policy  requires  proofs  to  be  signed  by  the 
insured,  they  are  not  suflficient  if  signed  by 
one  having  no  authority  from  the  insured. 
Ayres  v.  Hartford  F.  Ins.  Co.,  17  Iowa  176, 
85  Am.  Dec.  553. 

39.  Illinois. — Herron  v.  Peoria  M.  &  F.  Ins. 
Co.,  28  111.  235,  81  Am.  Dee.  272. 

Iowa. —  Lewis  v.  Burlington  Ins.  Co.,  80 
Iowa  259,  45  N.  W.  749 ;  Edgerly  v.  Farmers' 
Ins.  Co.,  48  Iowa  644. 

Michigan. — Minnoek  v.  Eureka  F.  &  M.  Ins. 
Co.,  90  Mich.  236,  51  N.  W.  367. 

Neic  York. — Brooklyn  First  Baptist  Church 
V.  Brooklyn  F.  Ins.  Co.,  18  Barb.  69. 

Pennsylvania. —  Sparrow  v.  Universal  F. 
Ins.  Co.,  17  Phila.  329. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1327. 

Notice  to  a  director  is  not  sufficient.  In- 
land Ins.,  etc.,  Co.  v.  Stauffer,  33  Pa.  St.  397. 

Notice  to  a  local  agent  is  not  sufficient. 
Patrick  f.  Farmers'  Ins.  ,Co.,  43  N.  H.  621, 
80  Am.  Dec.  197;  Cornell  v.  Milwaukee  Mut. 
F.  Ins.  Co.,  18  Wis.  387. 

Proofs  may  be  made  to  one  who  has  as- 
sumed the  liabilities  of  the  company  and  who 
has  been  authorized  by  the  company  to  re- 
ceive them.  Whitney  v.  American  Ins.  Co., 
(Cal.  1899)  56  Pac.  50. 

40.  California. —  Bernero  v.  South  British, 
etc.,  Ins.  Co.,  65  Cal.  386,  4  Pac.  382. 

Indiana. —  Germania  F.  Ins.  Co.  v.  Stew- 
art, 13  Ind.  App.  627,  42  N.  E.  286. 

Massachusetts. — Harnden  v.  Milwaukee  Me- 
chanics' Ins.  Co.,  164  Mass.  382,  41  N.  E.  658, 
49  Am.  St.  Rep.  467. 

Nebraska.- —  Insurance  Co.  of  North  Amer- 
ica V.  MeLimans,  28  Nebr.  653,  44  N.  W.  991. 

New  York. —  Kendall  v.  Holland  Purchase 
Ins.  Co.,  2  Thomps.  &  C.  375 ;  Ealli  v.  White, 
21  Misc.  285,  47  N.  Y.  Suppl.  '197,  4  N.  Y. 
Annot.  Cas.  357;  Walker  v.  Beecher,  15  Misc. 
149,  36  N.  Y.  Suppl.  470. 

Pennsylvania. — ^  Welsh  v.  London  Assur. 
Corp.,  151  Pa.  St.  607,  25  Atl.  142,  31  Am. 
St.  Rep.  786;  Jacoby  v.  North  British,  etc., 
Ins.  Co.,  10  Pa.  Super.  Ct.  366,  44  Wkly. 
Notes  Cas.  226. 
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who  issued  the  policy  in  suit,  delivery  to  him  being  in  law  delivery  to  the 
company." 

4.  Time  —  a.  Of  Notice.  The  requirement  that  notice  of  the  loss  be  given 
immediately  or  forthwith  is  satisfactory  if  it  is  given  within  a  reasonable  time,^ 
and  wbat  is  a  reasonable  time  will  depend  on  the  circumstances  of  the  case.^' 

b.  Of  Proofs.  It  is  not  usually  contemplated  that  the  proofs  of  loss  be  pre- 
sented as  promptly  as  the  notice  of  loss,  and  clauses  relating  to  the  time  within 
whicli  proofs  are  to  be  made  should  be  liberally  construed."  If  the  requirement 
is  that  they  be  furnished  as  soon  as  possible  or  immediately,  or  without  an  unnec- 
essary delay,  reasonable  diligence  under  the  circumstances  is  sufficient,*'  and 


United  States. —  Bennett  v.  Maryland  F. 
Ins.  Co.,  3  Fed.  CSas.  No.  1,321,  14  Blatchf. 
422. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1327. 

Proofs  to  a  general  adjuster  have  been  held 
sufficient.  Merchants',  etc.,  Ins.  Co.  v.  Vin- 
ing,  67  Ga.  661. 

41.  North  British,  etc.,  Ins.  Co.  ■;;.  Crutch- 
field,  108  Ind.  518,  9  N.  E.  458;  Greenlee  v. 
Hanover  Ins.  Co.,  104  Iowa  481,  78  N.  W. 
1050;  McCullough  v.  Phcenix  Ins.  Co.,  113 
Mo.  606,  21  S.  W.  207.  See  Pennypacker  v. 
Capital  Ins.  Co.,  80  Iowa  56,  45  N.  W.  408, 
20  Am.  St.  Rep.  395,  8  L.  P.  A.  236. 

43.  Illinois. —  Knickerbocker  Ins.  Co.  v. 
Gould,  80  111.  388 ;  Peoria  M.  &  F.  Ins.  Co.  v. 
Lewis,  18  111.  553;  Sun  Ace.  Assoc,  v.  Olson, 
59  111.  App.  217. 

Iowa. —  Pennypacker  v.  Capital  Ins.  Co..  80 
Iowa  56,  45  N.  W.  408,  20  Am.  St.  Rep.  395, 
8  L.  R.  A.  236. 

Kentucky. —  Phcenix  Ins.  Co.  v.  Coomes,  20 
SI.  W.  900,  14  Ky.  L.  Rep.  603. 

Maryland. —  Edwards  v.  Baltimore  F.  Ins. 
Co.,  3  Gill  176. 

Missouri. —  Phillips  v.  Protection  Ins.  Co., 
14  Mo.  220. 

New  York. —  Brink  v.  Hanover  F.  Ins.  Co., 
70  N.  Y.  593 ;  Solomon  v.  Continental  F.  Ins. 
Co.,  28  N.  Y.  App.  Div.  213,  50  N.  Y.  Suppl. 
922. 

OUo. —  Kirk  v.  Ohio  Valley  Ins.  Co.,  8  Ohio 
Dec.  (Reprint)   182,  6  Cine.  L.  Bui.  200. 

Virginia. —  Wooddy  v.  Old  Dominion  Ins. 
Co.,  31  Gratt.  362,  31  Am.  Rep.  732. 

United  States. —  Fisher  v.  Crescent  Ins.  Co., 
33  Fed.  544;  Brown  v.  Mechanics',  etc.,  Ins. 
Co.,  4  Fed.  Cas.  No.  2,019. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1328. 

The  term  "immediately"  is  not  to  receive 
a  literal  construction.  Lockwood  v.  Middle- 
sex Mut.  Assur.  Co.,  47  Conn.  553. 

In  Indiana  there  is  a  statute  prohibiting 
conditions  requiring  notice  to  be  given  im- 
mediately, and  hence,  whatever  the  provision 
in  the  policy,  notice  within  a  reasonable  time 
is  sufficient.  Pickel  v.  Phenix  Ins.  Co.,  119 
Ind.  291,  21  N.  E.  898;  Insurance  Co.  of  North 
America  v.  Brim,  111  Ind.  281,  12  N.  E.  315-; 
Germania  F.  Ins.  Co.  v.  Deekard,  3  Ind.  App. 
361,  28  N.  E.  868. 

43.  Illinois. —  Knickerbocker  Ins.  Co.  v.  Mc- 
Ginnis,  87  111.  70. 

Louisiana. —  Wightman  v.  Western  M.  &  F. 
Ins.  Co.,  8  Rob.  442. 

Missouri. —  St.  Louis  Ins.  Co.  v.  Kyle,  11 
Mo.  278,  49  Am.  Dee.  74. 
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Neiraska. —  Continental  Ins.  Co.  v.  Lip- 
pold,  3  Nebr.  391. 

New  York. —  Bennett  ■!;.  Lycoming  C!ountv 
Mut.  Ins.  Co.,  67  N.  Y.  274;  New  York  Cent. 
Ins.  Co.  V.  National  Protection  Ins.  Co.,  20 
Barb.  468;  Savage  v.  Corn  Exch.  F.,  etc., 
Nav.  Ins.  Co.,  4  Bosw.  1. 

Pennsylvania. —  Lebanon  Mut.  Ins.  Co.  v. 
Erb,  112  Pa.  St.  149,  4  Atl.  8;  West  Branch 
Ins.  Co.  f.  Helfenstein,  40  Pa.  St.  289,  80  Am. 
Dee.  573. 

Texas. —  Oakland  Home  Ins.  Co.  v.  Davis, 
(Civ.  App.  1895)   33  S.  W.  587. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1329. 

What  is  a  reasonable  time  under  particu- 
lar   circumstances   see   the    following   cases: 

Massachusetts. — Cook  v.  North  British,  etc., 
Ins.  Co.,  183  Mass.  50,  66  N.  B.  597. 

Minnesota. —  Ermentrout  v.  Girard  Fi  &  M. 
Ins.  Co.,  63  Minn.  305,  65  N.  W.  635,  56  Am. 
St.  Rep.  481,  30  L.  R.  A.  346. 

Missouri. —  Burnham  v.  Royal  Ins.  Co.,  75 
Mo.  App.  394. 

New  York. —  Solomon  v.  Continental  F.  Ins. 
Co.,  160  N.  Y.  595,  55  N.  E.  279,  73  Am.  St. 
Rep.  707,  46  L.  R.  A.  682;  Matthews  v. 
American  Cent.  Ins.  Co.,  9  N.  Y.  App.  Div. 
339,  41  N.  Y.  Suppl.  804;  Brown  v.  London 
Assur.  Corp.,  40  Hun  101 ;  Sherwood  v.  Agri- 
cultural Ins.  Co.,  10  Hun  593;  Lake  Geneva 
Ice  Co.  V.  Selvage,  36  Misc.  212,  73  N.  Y. 
Suppl.  193;  McEvers  v.  Lawrence,  Hoffm. 
172. 

North  Ca/rolina. — Whitehurst  v.  North  Car- 
olina Mut.  Ins.  Co.,  52  N.  C.  433,  78  Am. 
Dec.  246. 

Pennsylvania. —  Edwards  v.  Lycoming 
County  Mut.  Ins.  Co.,  75  Pa.  St.  378;  Trask 
V.  State  F.  &  M.  Ins.  Co.,  29  Pa.  St.  198,  72 
Am.  Dec.  622. 

Wisconsin. —  Cornell  v.  Milwaukee  Mut.  F. 
Ins.  Co.,  18  Wis.  387. 

44.  Southern  F.  Ins.  Co.  v.  Knight,  111  Ga. 
622,  36  S.  W.  821,  78  Am.  St.  Rep.  216,  52 
L.  R.  A.  70;  Phenix  Ins.  Co.  v.  Mechanics', 
etc.,  Sav.,  etc.,  Assoc,  51  111.  App.  479; 
Wightman  v.  Western  M.  &  F.  Ins.  Co.,  8 
Rob.  (La.)  442;  Shell  v.  German  Ins.  Co.,  60 
Mo.  App.  644. 

45.  Illinois. —  Knickerbocker  Ins.  Co.  v. 
Gould,  80  111.  388;  Peoria  M.  &  F.  Ins.  Co. 
V.  Lewis,  18  HI.  553. 

Maryland. —  Pokes  v.  Amazon  Ins.  Co.,  51 
Md.  512,  34  Am.  Rep.  323;  Edwards  v.  Bal- 
timore F.  Ins.  Co.,  3  Gill  176. 

Minnesota. —  Fletcher  v.  German-American 
Ins.  Co.,  79  Minn.  337,  82  N.  W.  647. 


FIRE  INSURANCE 


[19  Cye.J     847 


where  no  time  is  prescribed  a  reasonable  time  is  contenaplated  ;  ^  but  if  a  reason- 
able and  certain  time  is  Hxed  within  which  proofs  are  to  be  furnished,  they  must 
be  furnished  within  that  time  in  the  absence  of  any  waiver  or  excuse  for  delay .^''' 
e.  Forfeiture  For  Failure  or  Delay.  A  requirement  that  proofs  be  furnished 
w^ithin  a  specified  tune,  when  the  requirement  is  reasonable,  constitutes  according 
to  many  cases  a  condition  precedent,,  which  must  be  complied  with  in  order  to 
recover  under   the   policy.'"     The  courts,  however,  are   reluctant  to  construe 


Mississippi. —  McPike  v.  Western  Assur. 
Co.,  61  Miss.  37. 

Ohio. —  Kirk  v.  Ohio  Valley  Ins.  Co.,  38 
Ohio  Dec.  (Reprint)   182,  6  Cine.  L.  Bui.  200. 

Oregon. —  Carey  v.  Farmers'  Ins.  Co.,  27 
Oreg.  146,  40  Pac.  91. 

Pennsylvania. —  American  F.  Ins.  Co.  v.  Ha- 
zen,  110  Pa.  St.  530,  1  Atl.  605. 

Wisconsin. —  Palmer  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  44  Wis.  201. 

Canada. —  Smith  v.  Queen  Ins.  Co.,  12  N. 
Brunsw.  311;  Parsons  v.  Queen  Ins.  Co.,  43 
U.  0.  Q.  B.  271. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1331. 

Negligent  delay  will  defeat  recovery  under 
the  policy.  Parker  v.  Farmers'  F.  Ins.  Co., 
179  Mass.  528,  61  N.  E.  215;  McEvers  v.  Law- 
rence, HoflFm.   (N.  y.)   172. 

It  is  for  the  jury  to  determine  under  the 
circumstances  whether  the  proofs  have  been 
furnished  within  a  reasonable  time.  See  in- 
fra, XXI,  H,  2,  b,  (X). 

46.  Miller  v.  Hartford  F.  Ins.  Co.,  70  Iowa 
704,  29  N.  W.  411 ;  Johnson  v.  Dakota  F.  &  M. 
Ins.  Co.,  1  N.  D.  167,  45  N.  W.  799;  Spring- 
field F.  &  M.  Ins.  Co.  V.  Brown,  128  Pa.  St. 
392,  18  Atl.  396. 

What  is  a  reasonable  time  under  particu- 
lar   circumstances    see    the    following    cases: 

Illinois. —  Seammon  r.  Germania  Ins.  Co., 
101  111.  621;  Niagara  F.  Ins.  Co.  v.  Seam- 
mon, 100  111.  644. 

Iowa. —  Eggleston  v.  Council  Bluflfs  Ins. 
Co.,  65  Iowa  308,  21  N.  W.  652. 

Louisiana. —  Edson  v.  Merchants'  Mut.  Ins. 
Co.,  35  La.  Ann.  353. 

Massachusetts. — Cook  v.  North  British,  etc., 
Ins.  Co.,  183  Mass.  50,  66  N.  E.  597. 

Michigan. —  Marthinson  v.  North  British, 
etc.,  Ins.  Co.,  64  Mich.  372,  31  N.  W.  291. 

Uvnnesota. —  Eines  v.  German  Ins.  Co.,  78 
Minn.  46,  80  N.  W.  839;  Powers  Dry  Goods 
Co.  11.  Imperial  F.  Ins.  Co.,  48  Minn.  380,  51 
N.  W.  123. 

Mississippi. —  Swan  v.  Liverpool,  etc.,  Ins. 
Co.,  52  Miss.  704. 

Missouri. —  Caldwell  v.  Dwelling  House  Ins. 
Co.,  61  Mo.  App.  4;  Maddox  v.  Dwelling 
House  Ins.  Co.,  56  Mo.  App.  343;  Grigsby  v. 
German  Ins.  Co.,  40  Mo.  App.  276. 

New  York. —  McNally  v.  Phoenix  Ins.  Co., 
137  N.  Y.  389,  33  N.  E.  475;  Carpenter  v.  Ger- 
man American  Ins.  Co.,  135  N.  Y.  298,  31 
N.  E.  1015;  O'Brien  v.  Phoenix  Ins.  Co.,  76 
N.  Y.  459;  Brink  v.  Hanover  F.  Ins.  Co., 
70  N.  Y.  593,  80  N.  Y.  108;  Sherwood  v. 
Agricultural  Ins.  Co.,  10  Hun  593;  Hodgkina 
V.  Montgomery  County  Mut.  Ins.  Co.,  34  Barb. 
213. 

Pennsylvania. — Cummins  v.  German-Ameri- 
can Ins.  Co.,  192  Pa.  St.  359,  43  Atl.  1016. 


United  States. —  Germania  F.  Ins.  Co.  v. 
Boykin,  12  Wall.  433,  20  L.  ed.  442;  Betts  v. 
Franklin  F.  Ins.  Co.,  3  Fed.  Cas.  No.  1,373, 
Taney  171. 

47.  Dwelling  House  Ins.  Co.  v.  Jones,  47  111. 
App.  261 ;  Edson  v.  Merchants'  Mut.  Ins.  Co., 
35  La.  Ann.  353;  Birmingham  v.  Farmers' 
Joint  Stock  Ins.  Co.,  67  Barb.  (N.  Y.)   595. 

In  some  cases,  however,  the  requirement  of 
time  has  been  disregarded  and  it  has  been 
held  sufficient  that  proofs  be  furnished  be- 
fore the  bringing  of  suit.  German  Ins.  Co. 
V.  Brown,  29  S.  W.  313,  16  Ky.  L.  Rep.  601; 
American  Cent.  Ins.  Co.  v.  Heaverin,  16  Ky. 
L.  Rep.  95 ;  Phoenix  Ins.  Co.  r.  Coomes,  13 
Ky.  L.  Rep.  238;  Insurance  Co.  of  North 
America  v.  Forwood  Cotton  Co.,  12  Ky.  L. 
Rep.  846;  Steele  v.  German  Ins.  Co.,  93  Mich. 
81,  53  N.  W.  514,  18  L.  R.  A.  85. 

Sixty  days  is  a  reasonable  time.  Missouri 
Pac.  R.  Co.  «'.  Western  Assur.  Co.,  129  Fed. 
610.  A  requirement  that  proofs  be  served 
within  sixty  days  means  that  they  shall  be 
served  sixty  days  after  the  fire  has  ter- 
minated, so  that  a  careful  inspection  of  the 
property  can  be  had.  National  Wall  Paper 
Co.  V.  Associated  Manufacturers'  Mut.  F..Ing. 
Corp.,  175  N.  Y.  226,  67  N.  E.  440. 

Mailing. —  Where  the  requirement  is  that 
proofs  be  "  furnished  "  within  a  specified  time, 
it  has  been  held  that  the  mailing  of  the  proofs 
within  that  time  is  sufficient,  although  not 
received  by  the  company  until  after  the  ex- 
piration of  the  specified  time.  Manufactur- 
ers', etc.,  Ins.  Co.  v.  Zeitinger,  168  111.  286, 
48  N.  E;  179,  61  Am.  St.  Rep.  105;  McKibban 
V.  Des  Moines  Ins.  Co.,  114  Iowa  41,  86  N.  W. 
38.  Contra,  Peabody  v.  Satterlee,  166  N.  Y. 
174,  59  N.  E.  818,  52  L.  R.  A.  956;  Lake 
Geneva  Ice  Co.  v.  Selvage,  36  Misc.  (N.  Y.) 
212,  73  N.  Y.  Suppl.  193;  Huse,  etc..  Ice, 
etc.,  Co.  V.  Wielar,  86  N.  Y.  Suppl.  24. 

48.  Massachusetts. — ^Cook  v.  North  Brit- 
ish, etc.,  Ins.  Co.,  181  Mass.  101,  62  N.  E. 
1049. 

Minnesota. —  Shapiro  v.  Western  Home  Ins. 
Co.,  51  Minn.  239,  53  N.  W.  463. 

Missouri. —  Burnham  v.  Royal  Ins.  Co.,  75 
Mo.  App.  394 ;  Maddox  v.  Dwelling-House  Ins, 
Co.,  56  Mo.  App.  343. 

New  York. —  Quinlan  v.  Providence  Wash-, 
ington  Ins.  Co.,  133  N.  Y.  356,  31  N.  E.  31, 
28  Am.  St.  Rep.  645  [affirming  15  N.  Y. 
Suppl.  317] ;  Sergent  v.  London,  etc.,  Ins. 
Co.,  85  Hun  31,  32  N.  Y.  Suppl.  594. 

West  Virginia. —  Adkins  v.  Globe  F.  Ins. 
Co.,  45  W.  Va.  384,  32  S.  E.  194. 

Canada. —  Cameron  v.  Canada  F.  &  M.  Ins. 
Co.,  6  Ont.  392 ;  Mann  v.  Western  Assur.  Co., 
17  U.  C.  Q.  B.  190;  Cinqu  Mars  v.  Equitable 
Ins.  Co.,   15  U.  C.  Q.  B.   143;   Shaw  v.  St. 
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snch  provisions  as  in  the  nature  of  forfeitures.'"  If  it  is  impossible  by  reason  of 
accident  or  mistake  to  furnish  such  proofs  as  required  by  the  policy,  the  insured 
will  be  excused  for  his  failure  to  do  so.™ 

d.  Extension.  A  general  agent  has  authority  to  extend  the  time  within 
which  proofs  may  be  furnished.^^ 

B.  Fopm,  Requisites,  and  Sufficiency  —  l.  Sufficiency  of  Notice.  ]S"o 
particular  form  of  notice  of  loss  is  necessary .''  It  is  sufficient  if  the  information 
be  conveyed  by  letter.^^     Under  a  policy  requiring  the  insured  to  give  immediate 


Lawrence  County  Mut.  Ins.  Co.,  11  U.  C. 
Q.  B.  73;  MoFaul  r.  Montreal  Inland  Ins. 
Co.,  2  U.  C.  Q.  B.  59;  Manchester  F.  Assur. 
Co.  V.  Guerin,  5  Quebec  Q.  B.  434. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1333, 

Under  this  view  failure  to  give  notice  is 
not  simply  a  breach  of  contract  to  be  com- 
pensated by  deducting  the  damages  sustained 
by  the  company  for  want  of  such  notice. 
Inland  Ins.,  etc.,  Co.  v.  Stauffer,  33  Pa.  St. 
397. 

Additional  proofs  furnished  long  after  the 
time  required  by  the  policy  cannot  be  con- 
sidered. McNally  v.  Phoenix  Ins.  Co.,  137 
N.  Y.  389,  33  N.  E.  475. 

49.  Unless  there  is  a  specific  clause  pro- 
viding for  forfeiture  on  the  failure  to  furnish 
notice  or  proofs  as  required,  many  courts 
hold  that  failure  to  give  notice  and  furnish 
proofs  within  the  required  time  will  not  con- 
stitute a  defense  to  the  action  on  the  policy 
(Taber  v.  Eoyal  Ins.  Co.,  124  Ala.  681,  26 
So.  252;  Niagara  F.  Ins.  Co.  v.  Scammon,  100 
111.  644;  St.  Paul  F.  &  M.  Ins.  Co.  v.  Owens, 
69  Kan.  602,  77  Pac.  544;  Capitol  Ins.  Co. 
V.  Wallace,  48  Itan.  400,  29  Pac.  755,  50  Kan. 
453,  31  Pac.  1070;  Orient  Ins.  Co.  v.  Clark, 

59  S.  W.  863,  22  Ky.  L.  Rep.  1066 ;  American 
Cent.  Ins.  Co.  v.  Heaverin,  35  S.  W.  922, 
18  Ky.  L.  Rep.  190;  Phoenix  Ins.  Co.  l). 
Creason,  14  Ky.  L.  Rep.  573 ;  Dwelling  House 
Ins.  Co.  v.  Freeman,  12  Ky.  L.  Rep.  894; 
Kingsley  v.  New  England  Mut.  F.  Ins.  Co., 
8  Cush.  (Mass.)  393;  Rynalski  v.  Pennsyl- 
vania Ins.  Co.,  96  Mich.  395,  55  N.  W.  981; 
Steele  v.  German  Ins.  Co.,  93  Mich.  81,  53 
N.  W.  514,  18  L.  R.  A.  85;  Gould  v.  Dwelling- 
House  Ins.  Co.,  90  Mich.  302,  51  N.  W.  455, 
52  N.  W.  754;  Mason  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  82  Mimi.  336,  85  N.  W.  13,  83  Am. 
St.  Rep.  443;  Northern  Assur.  Co.  x.  Hanna, 

60  Nebr.  29,  82  N.  W.  97 ;  Sergent  v.  Liver- 
pool, etc.,  Ins.  Co.,  155  N.  Y.  349,  49  N.  E. 
935;  Carpenter  v.  German  American  Ins.  Co., 
52  Hun  (N.  Y.)  249,  4  N.  Y.  Suppl.  925; 
Eureka  F.  &  M.  Ins.  Co.  v.  Gray,  24  Ohio 
Cir.  Ct.  268;  Weiss  v.  American  F.  Ins.  Co., 
148  Pa.  St.  349,  23  Atl.  991 ;  Coventry  Mut. 
Live  Stock  Ins.  Assoc,  v.  Evans,  102  Pa.  St. 
281;  Epiphany  Roman  Catholic  Church  v. 
German  Ins.  Co.,  16  S.  D.  17,  91  N.  W.  332; 
Continental  F.  Ins.  Co.  v.  Whitaker,  (Tenn. 
Sup.  1904)  79  S.  W.  119;  Sun  Mut.  Ins.  Co. 
r.  Mattingly,  77  Tex.  162,  13  S.  W.  1016; 
Lion  F.  Ins.  Co.  v.  Starr,  71  Tex.  733,  12 
S.  W.  45;  Peninsular  Land  Transp.,  etc.,  Co. 
r.  Franklin  Ins.  Co.,  35  W.  Va.  666,  14  S.  E. 
237),  but  will  only  postpone  the  bringing  of 
the  action  until  the  requirement  is  satisfied 
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(Hartford  F.  Ins.  Co.  v.  Redding,  (Fla.  1904) 
37  So.  62;  Indian  River  State  Bank  v.  Hart- 
ford F.  Ins.  Co.,  (Fla.  1903)  35  So.  228; 
Kenton  Ins.  Co.  v.  Downs,  90  Ky.  236,  13 
S.  W.  882,  12  Ky.  L.  Rep.  115;  Hall  v.  Con- 
cordia F.  Ins.  Co.,  90  Mich.  403,  51  N.  W. 
524;  Tubbs  v.  Dwelling-House  Ins.  Co.,  84 
Mich.  646,  48  N.  W.  296;  Mason  v.  St.  Paul 

F.  &  M.  Ins.  Co.,  -82  Minn.  336,  85  N.  W. 
13,  83  Am.  St.  Rep.  433;  Gerringer  v.  North 
Carolina  Home  Ins.  Co.,  133  N.  C.  407,  45 
S.  E.  773 ;  Welch  v.  Philadelphia  Fire  Assoc, 
120  Wis.  456,  98  N.  W.  227 ;  Flatley  v.  Phenix 
Ins.  Co.,  95  Wis.  618,  70  N.  W.  828;  Van- 
gindertaelen  v.  Phenix  Ins.  Co.,  82  Wis.  112, 
51  N.  W.  1122,  33  Am.  St.  Rep.  29;  Kahn- 
weiler  v.  Phoenix  Ins.  Co.,  57  Fed.  562). 

50.  Hawke  v.  Niagara  Dist.  Mut.  Ins.  Co., 
23  Grant  Ch.  (U.  C.)  139;  Goldsmith  v.  Gore 
Dist.  Mut.  F.  Ins.  Co.,  27  U.  C.  C.  P.  435; 
Morrow  n.  Waterloo  County  Mut.  F.  Ins.  Co., 
39  U.  C.  Q.  B.  441;  Perry  v.  Niagara  Dist. 
Mut.  F.  Ins.  Co.,  21  L.  C.  Jur.  257. 

Bankruptcy  of  the  insured  does  not  render 
compliance  with  the  requirements  of  the  pol- 
icy as  to  proofs  impossible.  Fuller  v.  New 
York  F.  Ins.  Co.,  184  Mass.  12,  67  N.  E.  879. 

That  the  insured  was  insane  at  the  time 
of  the  loss  may  constitute  sufficient  excuse 
for  not  making  proofs.  Germania  F.  Ins. 
Co.  V.  Boykin,  12  Wall.  (U.  S.)  433,  20  L.  ed. 
442. 

The  legislature  may  dispense  with  the  ne- 
cessity of  complying  with  such  conditions. 
Dean  v.  Western  Assur.  Co.,  41  U.  C.  Q.  B. 
553. 

51.  Van  Allen  v.  Farmers'  Joint-Stock  Ins. 
Co.,  10  Hun  (N.  Y.)  397;  Lycoming  County 
Mut.  Ins.  Co.  V.  Schollenberger,  44  Pa.  St. 
259 ;  Trask  v.  State  F.  &  M.  Ins.  Co.,  29  Pa. 
St.  198,  72  Am.  Dec.  622 ;  Reiner  x,.  Dwelling- 
House  Ins.  Co.,  74  Wis.  89,  42  N.  W.  208. 

52.  Notice  in  fact.— If  the  officers  of  the 
company  visit  the  place  of  the  fire  and  thus 
become  aware  of  the  loss  under  the  policy, 
further  notice  is  unnecessary.  Roumage  c. 
Mechanics  F.  Ins.  Co.,  13  N.  J.  L.  110.  See 
further  as  to  evidence  of  notice,  infra,  XXI, 

G,  2,  g. 

Where  the  proofs  are  sufSciently  specific  to 
serve  also  as  notice  and  are  sent  in  time,  they 
may  also  serve  as  notice.  Hartford  F.  Ins. 
Co.  V.  Redding,  (Fla.  1904)  37  So.  62. 

53.  Illinois. —  Phenix  Ins.  Co.  f.  Lewis,  63 
111.  App.  228. 

Iowa. —  Huesinkveld  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  106  Iowa  229,  76  N.  W.  696. 

Massachusetts. — ^Heath  v.  Franklin  Ins.  Co., 
1  Cush.  257. 
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notice  in  case  of  loss,  verbal  notice  is  sufficient.^*  It  is  not  the  object  of  the 
notice  to  give  information  as  to  the  nature  of  the  risk,  but  only  as  to  the  fact 
of  loss.^'- 

2.  Sufficiency  of  Proofs — a.  Policy  Ppovisions.  The  object  of  the  clause 
usually  found  in  insurance  policies,  requiring  the  insured  to  furnish  proofs  of  loss, 
is  to  give  the  company  reasonable  information  as  to  the  facts  rendering  it  liable 
under  the  policy.^'  Such  a  requirement  is  valid,  and  failure  to  reasonably  comply 
with  it,  if  not  waived  by  the  company,  will  defeat  recovery  for  the  loss ;  ^'  but  a 
flubstantial  compliance  is  all  that  is  required.^ 

b.  Statutory  Ppovisions.     Proofs  which  meet  the  requirements  of  statutory 


Nebraska. —  Phoenix  Ins.  Co.  v.  Rad  Bila 
Hora  Lodge,  41  Nebr.  21,  59  N.  W.  752. 

New  Hampshire. —  Rix  v.  Mutual  Ins.  Co., 
20  N.  H.  198. 

Pennsylvania. —  Beatty  v.  Lycoming  County 
Mut.  Ins.  Co.,  66  Pa.  St.  9,  5  Am.  Rep.  318. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1338. 

Mailing. —  Under  a  policy  providing  for  the 
mailing  of  notice,  proof  of  such  mailing  is 
suflScient,  although  the  notice  never  reaches 
the  company.  Ohio  Farmers'  Ins.  Co.  v. 
Burget,  17  Ohio  Cir.  Ct.  619,  9  Ohio  Cir.  Dec. 
369.  The  question  whether  in  fact  the  in- 
sured mailed  the  notice  is  for  the  jury.  Pea- 
body  V.  Satterlee,  36  N.  Y.  App.  Div.  426,  55 
N.  Y.  Suppl.  363.  Proof  of  deposit  of  the 
notice  in  the  mail  properly  addressed  is 
prima  facie  but  not  conclusive  proof  of  its 
receipt  by  the  company.  Munson  v.  German- 
American  F.  Ins.  Co.,  55  W.  Va.  423,  47 
S.  E.  160.    And  see  Evidence,  16  Cyc.  1065. 

54.  O'Conner  v.  Hartford  F.  Ins.  Co.,  31 
Wis.  160. 

But  if  the  requirement  is  that  notice  be 
given  in  writing,  notice  by  parol  is  not  suffi- 
cient. Patrick  v.  Farmers'  Ins.  Co.,  43  N.  H. 
621,  80  Am.  Dec.  197. 

55.  Misrecitals  as  to  immaterial  matters 
will  not  render  the  notice  insufficient.  Walker 
r.  Metropolitan  Ins.  Co.,  56  Me.  371 ;  Barnes 
r.  Union  Mut.  F.  Ins.  Co.,  45  N.  H.  21. 

Under  statutes  providing  what  notice  shall 
Tdc  given,  it  is  sufficient  to  show  compliance 
with  the  statute,  although  the  policy  requires 
a  different  notice.  Westenhaver  v.  German- 
American  Ins.  Co.,  113  Iowa  726,  84  N.  W. 
717;  Russell  v.  Fidelity  F.  Ins.  Co.,  84  Iowa 
«3,  50  N.  W.  546.  And  on  the  other  hand  if 
the  notice  required  by  the  policy  is  given  the 
company  cannot  object  that  it  has  not  re- 
ceived statutory  notice.  Campbell  v.  Mon- 
mouth Mut.  F.  Ins.  Co.,  59  Me.  430. 

56.  Walsh  V.  Washington  Mar.  Ins.  Co.,  32 
N.  Y.  427  [aifirming  3  Rob.  202]  ;  Barker  v. 
Phoenix  Ins.  Co.,  8  Johns.  (N.  Y.)  307,  5  Am. 
Dec.  339. 

57.  Indiana. —  Indiana  Ins.  Co.  v.  Capehart, 
108  Ind.  270,  8  N.  E.  285. 

Iowa. —  Ervay  v.  Philadelphia  Fire  Assoc, 
119  Iowa  304,  93  N.  W.  290. 

Louisiana. —  Battaille  v.  Merchants'  Ins. 
Co.,  3  Rob.  384. 

Massachusetts. —  Shawmut  Sugar  Reiining 
Co.  V.  People's  Mut.  F.  Ins.  Co.,  12  Gray  535. 

Missouri. —  Fink  v.  Lancashire  Ins.  Co.,  60 
Mo.  App.  673. 

Pennsylvania. —  Commonwealth  Ins.  Co.  v. 
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Sennett,  41  Pa.  St.  161;  Lycoming  County 
Ins.  Co.  V.  Updegraif,  40  Pa.  St.  311. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1340. 

58.  Delaware. — -Sehilansky  v.  Merchants', 
etc.,  F.  Ins.  Co.,  4  Pennew.  293,  55  Atl.  1014. 

Iowa. —  Miller  v.  Hartford  F.  Ins.  Co.,  70 
Iowa  704,  29  N".  W.  411. 

Michigan. —  Wicking  v.  Citizens'  Mut.  F. 
Ins.  Co.,  118  Mich.  640,  77  N.  W.  275;  Knop 
V.  Hartford  Nat.  F.  Ins.  Co.,  101  Mich.  359, 
59  N.  W.  653. 

Minnesota. —  De  Raiche  v.  Liverpool,  etc., 
Ins.  Co.,  83  Minn.  398,  86  N.  W.  425. 

Missouri. —  Swofford  Bros.  Dry-Goods  Co. 
V.  American  Cent.  Ins.  Co.,  76  Mo.  App.  27 ; 
Murphy  v.  New  York  Bowery  F.  Ins.  Co.,  62 
Mo.  App.  495. 

Montana. —  Randall  v.  Liverpool,  etc.,  Ins. 
Co.,  10  Mont.  368,  25  Pac.  962;  Randall  v. 
Lancashire  Ins.  Co.,  10  Mont.  367,  25  Pac. 
961;  Randall  v.  American  F.  Ins.  Co.,  10 
Mont.  340,  25  Pac.  953,  24  Am.  St.  Rep. 
50. 

Nebraska. —  Hanover  F,  Ins.  Co.  v.  Par- 
rotte,  47  Nebr.  576,  66  N.  W.  636 ;  Rochester 
L.,  etc.,  Co.  V.  Liberty  Ins.  Co.,  44  Nebr.  537, 
62  N.  W.  877,  48  Am.  St.  Rep.  745. 

New  Jersey. — Jersey  City  Ins.  Co.  v.  Nichol, 
35  N.  J.  Eq.-291,  40  Am.  Rep.  625. 

New  York. —  Davis  v.  Grand  Rapids  F.  Ins. 
Co.,  157  N.  Y.  685,  51  N.  E.  1090;  Force  r. 
St.  Paul  F.  &  M.  Ins.  Co.,  81  N.  Y.  App.  Div. 
633,  80  N.  Y.  Suppl.  708;  Partridge  v.  Mil- 
waukee Mechanics'  Ins.  Co.,  13  N.  Y.  App. 
Div.  519,  43  N.  Y.  Suppl.  632  [affirmed  in 
162  N.  Y.  597,  57  N.  E.  1119];  Sexton  v. 
Montgomery  County  Mut.  Ins.  Co.,  9  Barb. 
191. 

Ohio. —  National  Ins.  Co.  v.  Strong,  25  Ohio 
Cir.  Ct.  101;  Schild  v.  Phoenix  Ins.  Co.,  8 
Ohio  S.  &  C.  PI.  Dec.  45,  6  Ohio  N.  P.  134. 

Pennsylvania. —  Melvin  v.  Insurance  Co.  of 
North  America,  2  Luz.  Leg.  Reg.  219. 

Texas. —  Commercial  Union  Assur.  Co.  v. 
Meyer,  9  Tex.  Civ.  App.  7,  29  S.  W.  93. 

Virginia. —  Georgia  Home  Ins.  Co.  v.  Goode, 
95  Va.  751,  30  S.  E.  366. 

United  States. —  Field  v.  Insurance  Co.  of 
North  America,  9  Fed.  Cas.  No.  4,767,  6  Biss. 
121. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1340. 

Proofs  were  held  suflScient  as  against  tech- 
nical objections  in  the  following  cases: 

Delaware. —  Mauck  v.  Merchants',  etc.,  F. 
Ins.  Co.,  4  Pennew.  325,  54  Atl.  952 ;  Sehilan- 
sky V.  Merchants',  etc.,  F.  Ins.  Co.,  4  Pennew. 
293,  55  Atl.  1014. 
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provisions  are  sufficient,  although  they  do  not  comply  with  the  requirements  of 
the  policy .^^ 

e.  Certainty.     If  the  proofs  are  reasonably  certain,  it  will  be  sufficient.^ 

d.  Mistake.  Tliat  tlie  insured  by  oversight  or  mistake,  and  not  with  intent 
to  perpetrate  a  fraud,  makes  misstatements  will  not  defeat  his  right  to  recover.*^ 

6.  Prepared  by  Agent  of  Insurer.  Where  the  proofs  are  prepared  by  defend- 
ant's agent,  or  on  forms  furnished  for  the  purpose,  the  company  cannot  complaia 
that  they  are  not  sufficient  as  to  matters  not  called  for.*^ 

f.  As  to  Particular  Matters — (i)  Description  and  Valuation — (a)  In 
General.  Requirements  of  the  policy  as  to  description  and  valuation  of  the 
items  of  property  for  which  claim  is  made  must  be  substantially  complied 
with.^ 

(b)  In  Case  of  Total  Loss.  In  the  case  of  a  total  loss,  however,  such  a 
description  and  valuation  does  not  seem  to  be  necessary.** 


Iowa. —  Parks  v.  Anchor  Mut.  F.  Ins.  Co., 
106  Iowa  402,  76  N.  W.  743. 

Massachusetts. —  Heath  v.  Franklin  Ins. 
Co.,  1  Cush.  257. 

Michigan. —  Wicking  v.  Citizens'  Mut.  F. 
Ins.  Co.,  118  Mich.  640,  77  N.  W.  275. 

New  York. —  Dakin  v.  Liverpool,  etc.,  Ins. 
Co.,  13  Hun  122. 

Pennsylvania. —  Howard  Ins.  Co.  v.  Hock- 
ing, 115  Pa.  St.  415,  8  Atl.  592;  German- 
American  Ins.  Co.  V.  Hocking,  115  Pa.  St. 
398,  8  Atl.  586 ;  Farmers'  Mut.  F.  Ins.  Co.  v. 
Moyer,  97  Pa.  St.  441;  Lycoming  Coimty 
Mut.  Ins.  Co.  V.  Schollenberger,  44  Pa.  St. 
259;  American  Cent.  Ins.  Co.  v.  Haws,  7  Pa. 
Cas.  558,  11  Atl.  107;  Powell  v  Watertown 
Agricultural  Ins.  Co.,  2  Pa.  Supei .  Ct.  151. 

As  to  evidence  that  proofs  were  furnished 
see  infra,  XXI,  G,  2,  g. 

59.  Parks  v.  Anchor  Mut.  F.  Ins.  Co.,  106 
Iowa  402,  76  N.  W.  743 ;  Dyer  v.  Des  Moines 
Ins.  Co.,  103  Iowa  524,  72  N.  W.  681;  War- 
shawky  v.  Anchor  Mut.  P.  Ins.  Co.,  98  Iowa 
221,  67  K  W.  237;  Brownfield  v.  Mercantile 
Town  Mut.  Ins.  Co.,  84  Mo.  App.  134. 

The  ordinary  valued-policy  statute  does 
not  obviate  the  necessity  of  making  proofs  as 
required  by  the  policy.  McColIum  v.  Hart- 
ford F.  Ins.  Co.,  67  Mo.  App.  76.  Contra, 
Continental  Ins.  Co.  v.  Chase,  (Tex.  Civ.  App. 
1895)  33  S.  W.  602. 

60.  The  same  precision  is  not  required  as 
in  pleadings.  Levering  v.  Mercantile  Mar. 
Ins.  Co.,  12  Pick.  (Mass.)  348;  Erwin  v. 
Springfield  F.  &  M.  Ins.  Co.,  24  Mo.  App.  145. 

61.  Arkansas. —  American  Cent.  Ins.  Co.  v. 
Ware,  65  Ark.  336,  46  S.  W.  129. 

Iowa. —  Garner  v.  Mutual  F.  Ins.  Co., 
(1901)  86  N.  W.  289. 

Louisiana. —  Pearce  v.  State,  49  La.  Ann. 
643,  21  So.  737. 

Maine. —  Hilton  v.  Phoenix  Assur.  Co.,  92 
Me.  272,  42,  Atl.  412. 

Missouri. —  White  v.  Merchants'  Ins.  Co., 
93  Mo.  App.  282. 

New  York. —  Cheever  v.  Scottish  Union, 
etc.,  Ins.  Co.,  86  N.  Y.  App.  Div.  328,  83  N.  Y. 
Suppl.  730. 

Pennsylvania. —  Jacoby  v.  North  British, 
etc.,  Ins.  Co.,  10  Pa.  Super.  Ct.  366,  44  Wkly. 
Notes  Cas.  226;  Thomas  v.  Western  Ins.  Co., 
5  Pa.  Super.  Ct.  383. 
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Vermont.—  Mosley  v.  Vermont  Mut.  F.  Ins. 
Co.,  55  Vt.  142. 

Wisconsin. —  Parker  v.  Amazon  Ins.  Co.,  34 
Wis.  363. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1340. 

62.  Jamison  v.  State  Ins.  Co.,  85  Iowa  229, 
52  N.  W.  185;  Georgia  Home  Ins.  Co.  (-. 
Goode,  95  Va.  751,  30  S.  E.  366. 

63.  Iowa. —  Heusinkveld  v.  St.  Paul  F.  & 
M.  Ins.  Co.,  96  Iowa  224,  64  N.  W.  769;  Brock 
v.  Des  Moines  Ins.  Co.,  96  Iowa  39,  64  N.  W. 
685. 

Massachusetts. —  Towne  v.  Springfield  P.  & 
M.  Ins.  Co.,  145  Mass.  582,  15  N.  E.  112; 
Clement  v.  British  America  Assur.  Co.,  14l 
Mass.  298,  5  N.  E.  847;  Wyman  f.  People's 
Equity  Ins.  Co.,  1  Allen  301,  79  Am.  Dec. 
737;  Harkins  v.  Quiney  Mut.  F.  Ins.  Co.,  16 
Gray  591. 

Michigan. —  Johnston  v.  Farmers'  P.  Ins. 
Co.,  106  Mich.  96,  64  N.  W.  5 ;  Young  v.  Ohio 
Farmers'  Ins.  Co.,  92  Mich.  68,  52  N.  W.  454. 

New  York. —  Jones  v.  Howard  [ns.  Co.,  117 
N.  Y.  103,  22  N.  E.  578;  Da\  is  v.  Grand 
Rapids  F.  Ins.  Co.,  15  Misc.  26,?,  36  N.  Y. 
Suppl.  792;  Norton  v.  Rensselaer,  etc.,  Ins. 
Co.,  7  Cow.  645. 

Pennsylvania. —  Boyle  v.  Hamburg-Bremen 
P.  Ins.  Co.,  169  Pa.  St.  349,  32  Atl.  553. 

South  Dakota. —  Peet  v.  Dakota  F.  &  M. 
Ins.  Co.,  1  S.  D.  462,  47  N.  W.  532. 

Vermont. —  Piatt  v.  Continental  Ins.  Co., 
62  Vt.  166,  19  Atl.  637. 

United  States. —  Summerfield  v.  Phoenix 
Assur  Co.,  65  Fed.  292j  ^tna  Ins.  Co.  v. 
People's  Bank,  62  Fed.  222,  10  C.  C.  A.  342; 
Gauche  v.  London,  etc.,  Ins.  Co.,  10  Fed.  347, 
4  Woods  102 ;  Sibley  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  22  Fed.  Cas.  No.  12,830,  9  Biss.  31. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1341. 

Cash  value' and  cost  price. —  If  the  policy 
requires  that  the  proofs  state  the  cash  value 
of  each  item,  the  company  cannot  demand 
that  the  cost  price  be  given.  McManus  v. 
V/estern  Assur.  Co.,  43  N.  Y.  App.  Div.  550, 
48  N.  Y.  Suppl.  820,  60  N.  Y.  Suppl.  1143. 
And  on  the  other  hand  it  is  not  sufficient  to 
give  the  cost  price,  where  the  property  de- 
stroyed has  been  in  use  for  an  indefinite 
period.  Germier  v.  Springfield  F.  &  M.  Ins. 
Co.,  109  La.  341,  33  So.  361. 

64.  See  cases  cited  infra,  this  note. 
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(ii)  Interest  of  Insured.  Although  the  statement  shows  a  total  loss, 
nevertheless  the  requirement  as  to  stating  the  nature  and  value  of  the  interest  of 
insured  must  be  complied  with.*^ 

(hi)  Other  Insurance  and  Encumbrances.  It  is  usual  to  require  the 
insured  to  state  any  other  insurance  on  the  property,  but  a  substantial  compli- 
ance with  this  requirement  is  sufficient.*'  The  insured  may  also  be  required  to 
state  whether  there  were  encumbrances  on  the  propert}'." 

(iv)  Causes  of  Loss.  The  requirement  that  tlie  insured  state  the  facts  as  to 
how  the  loss  occurred/^  so  far  as  they  are  within  his  knowledge,  is  sufficiently 
complied  with  by  stating  that  the  cause  of  loss  is  not  known  to  the  insured,*'  and 
that  it  liappened  without  any  fraud  or  breach  of  the  conditions  of  the  policy.™ 

3.  Production  of  Documents.  In  case  of  insurance  on  a  stock  of  goods,  it  ia 
usual  to  require  that  the  insured  produce  his  books  of  account,  duplicate  invoices, 
and  other  vouchers  which  may  assist  the  company  in  determining  the  extent  and 
value  of  tlie  stock ;  and  such  requirement  must  be  complied  with."     But  corn- 


Amount  of  property  saved  or  value  of  the 
debris  need  not  be  stated  where  the  building 
is  totally  destroyed.  Thomas  f.  Western  Ins. 
Co.,  5  Pa.  Super.  Ct.  383. 

Cost  and  quantity  of  goods  damaged. —  If 
the  requirement  is  that  the  insured  make  a 
statement  of  the  quantity  and  cost  of  the 
goods  damaged,  no  such  statement  is  neces- 
sary in  case  of  total  loss.  McManus  v.  West- 
ern Assur.  Co.,  43  N.  Y.  App.  Div.  550,  48 
N.  Y.  Suppl.  820,  60  N.  Y.  Suppl.  1143. 

In  case  of  a  total  loss  of  a  single  article,  no 
schedule  need  be  furnished.  Smith  v.  Com- 
monwealth Ins.  Co.,  49  Wis.  322,  5  N.  W. 
804. 

Where  the  loss  includes  several  articles,  a 
failure  of  the  insured  to  give  a  particular 
account  of  the  items  and  values  is  fatal  to  re- 
covery. Gottlieb  V.  Dutchess  County  Mut.  Ins. 
Co.,  89  Hun  (N.  Y.)  36,  35  N.  Y.  Suppl.  71 ; 
Beatty  v.  Lycoming  County  Mut.  Ins.  Co.,  66 
Pa.  St.  9,  5  Am.  Rep.  318;  Lindsay  v.  Lan- 
cashire F.  Ins.  Co.,  34  U.  C.  Q.  B.  440. 

65.  Wellcome  v.  People's  Mut.  F.  Ins.  Co., 
2  Gray   (Mass.)   480. 

Change  of  interest. — It  is  not  a  valid  ground 
of  objection  where  the  insurance  is  effected 
by  one  for  the  benefit  of  himself  and  others 
that  the  preliminary  proof  does  not  state 
changes  in  the  respective  interests  of  such 
owners.  Walsh  v.  Washington  Mar.  Ins.  Co., 
32  N.  Y.  427.  Nor  is  it  necessary  that 
changes  of  interest  after  the  loss  be  stated. 
Jones  V.  Howard  Ins,  Co.,  117  N.  Y.  103,  22 
N.  E.  578. 

Condition  that  the  insured  deliver  a  par- 
ticular account  of  the  loss,  etc.,  inserted  in 
the  policy,  does  not  require  a  statement  of 
the  nature  of  the  insured's  interest.  Gilbert 
V.  North  American  F.  Ins.  Co.,  23  Wend. 
(N.  Y.)   43,  35  Am.  Dec.  543. 

Limited  partnership. —  It  is  not  necessary 
to  disclose  the  fact  that  the  name  of  the  in- 
sured in  fact  represents  a  limited  partner- 
ship. Clement  v.  British  America  Assur.  Co., 
141  Mass.  298,  5  N.  E.  847. 

66.  Connecticut. —  Lounsbury  v.  Protection 
Ins.  Co.,  8  Conn.  459,  21  Am.  Dec.  686. 

Delwware. —  Schilansky  v.  Merchants',  etc., 
r.  Ins.  Co.,  4  Pennew.  293,  55  Atl.  1014. 


Illinois. —  Phoenix  Ins.  Co.  v.  Perkey,  92 
111.  164. 

Maryland. —  Scottish  Union,  etc.,  Ins.  Co.  v. 
Keene,  85  Md.  263,  37  Atl.  33. 

Massachusetts. —  Towne  v.  Springfield  F.  & 
M.  Ins.  Co.,  145  Mass.  582,  15  N.  E.  112. 

'New  York. —  Gough  v.  Davis,  39  N.  Y.  App. 
Div.  639,  57  N.  Y.  Suppl.  1139;  McMaster  v. 
Insurance  Co.  of  North  America,  64  Barb. 
536. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1344. 

The  requirement  to  furnish  copies  of  other 
policies  on  the  property  must  be  substantially 
complied  with.  Miller  i'.  Hartford  F.  Ins. 
Co.,  70  Iowa  704,  29  N.  W.  411;  Jones  v. 
Howard  Ins.  Co.,  117  N.  Y.  103,  22  N.  E.  578; 
Blakeley  v.  Phoenix  Ins.  Co.,  20  Wis.  205,  91 
Am.  Dee.  388. 

67.  Markle  v.  Niagara  Dist.  Mut.  F.  Ins. 
Co.,  28  U.  C.  Q.  B.  525. 

The  statement  that  no  other  person  has 
any  interest  in  the  property  is  in  effect  a 
statement  that  there  is  no  encumbrance  upon 
it.  Davis  v.  Grand  Rapids  F.  Ins.  Co.,  157 
N.  Y.  685,  51  N.  E.  1090. 

Where  the  policy  calls  only  for  a  statement 
as  to  ownership,  it  is  not  necessary  that  en- 
cumbrances be  specified  in  the  proofs.  Walsh 
V.  Philadelphia  Fire  Assoc,  127  Mass.  383; 
Taylor  v.  Mtiia.  Ins.  Co.,  120  Mass.  254.     ' 

68.  The  mere  requirement  of  a  particular 
account  of  the  loss  or  damage  does  not  call 
for  a  statement  as  to  the  manner  or  cause  of 
loss.  Catlin  v.  Springfield  F.  Ins.  Co.,  5 
Fed.  Cas.  No.  2,522,  1  Sumn.  434. 

69.  Hartford  F.  Ins.  Co.  v.  Redding,  (Fla. 
1904)  37  So.  62;  Warshawky  v.  Anchor  Mut. 
F.  Ins.  Co.,  98  Iowa  221,  67  N.  W.  237 ;  Jones 
V.  Howard  Ins.  Co.,  117  N.  Y.  103,  22  N.  E. 
578. 

70.  McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y. 
389,  33  N.  E.  475;  Howard  Ins.  Co.  v.  Hock- 
ing, 115  Pa.  St.  415,  8  Atl.  592. 

71.  Maryland. —  Farmers'  F.  Ins.  Co.  v. 
Mispelhorn,  50  Md.  180. 

Missouri. —  Murphy  v.  Northern  British, 
etc.,  Co.,  61  Mo.  App.  323;  Fleisch  v.  Insur- 
ance Co.  of  North  America,  58  Mo.  App. 
596. 

New  York. —  O'Brien  v.  Commercial  F.  Ins. 
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pliance  may  be  excused  by  showing  that  the  books  and  other  documents  have  been 
destroyed'^  or  are  beyond  the  control  of  the  insured.'^  However,  the  provision 
for  production  of  documents  is  to  be  liberally  construed  in  favor  of  the  insured, 
and  a  substantial  compliance  is  sufficient.'* 

4.  Verification  —  a.  In  General.  A  requirement  that  the  insured  shall  verify 
his  proofs  of  loss  or  make  affidavit  as  to  his  loss  must  be  substantially  complied 
with  .'5 

b.  By  Whom  Verified.  Where  the  contract  requires  the  proofs  to  be  sworn 
to  by  the  owner ''^  the  verification  by  the  husband  or  wife  of  the  owner''''  or  by 
his  agent '''  will  not  be  sufficient. 

5.  Certificate  by  Magistrate,  Notary,  or  Other  Officer  —  a.  Policy  Provi- 
sions. Where  a  policy  of  insurance  provides  that  proofs  of  loss  shall  be  accom- 
panied by  a  certificate'"  of  the  nearest  magistrate  dr  notary  or  other  like  officer, 
such  requirement  must  be  complied  with,^"  so  far  as  such  a  requirement  is  not 


Co.,  63  N.  Y.  108  {reversing  38  N.  Y.  Super. 
Ct.  517];  Jube  v.  Brooklyn  F.  Ins.  Co.,  28 
Barb.  412. 

Pennsylvania. —  Seibel  v.  Lebanon  Mut.  Ins. 
Co.,  16  Lane.  L.  Rev.  356. 

Washington. —  Ward  r.  National  F.  Ins. 
Co.,  10  Wash.  361,  38  Pac.  1127. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1348. 

After  the  company  has  retained  the  proofs 
for  a  considerable  time  without  making  ob- 
jection on  account  of  failure  to  produce 
books,  etc.,  it  will  be  presumed  to  have  waived 
the  objection.  Keeney  v.  Home  Ins.  Co.,  71 
N.  Y.  396,  27  Am.  Dec.  60. 

72.  Burastead  v.  Dividend  Mut.  Ins.  Co.,  12 
N.  Y.  81. 

The  fact  that  insured  kept  no  such  book 
as  he  is  required  by  the  policy  to  produce  will 
not  constitute  an  excuse.  Niagara  F.  Ins.  Co. 
V.  Forehand,  169  111.  626,  48  N.  E.  830. 

The  insurer  complaining  of  the  non-produc- 
tion of  books  and  other  documents  must  first 
show  their  existence.  Foster  v.  Jackson  Mar. 
Ins.  Co.,  1  Edm.  Sel.  Cas.   (N.  Y.)  290. 

73.  Nichols  v.  Mechanics'  F.  Ins.  Co.,  16 
N.  J.  L.  410;  Coleman  v.  New  York  Bowery 
F.  Ins.  Co.,  177  Pa.  St.  239,  35  Atl.  729. 

He  must  show  reasonable  effort,  however, 
to  obtain  duplicates.  Langan  r.  Royal  Ins. 
Co.,  162  Pa.  St.  357,  29  Atl.  710. 

7^.  Arkansas. —  American  Cent.  Ins.  Co.  v. 
Ware,  65  Ark.  336,  46  S.  W.  129. 

California. —  Stockton  Combined  Harvester, 
etc..  Works  v.  Glens  Falls  Ins.  Co.,  121  Cal. 
167,  53  Pac.  565. 

Kansas. — ■  Milwaukee  Mechanics'  Ins.  Co.  v. 
Winfleld,  6  Kan.  App.  527,  51  Pac.  567. 

Pennsylvania.—  McKee  v.  Susquehanna 
Mut.  P.  Ins.  Co.,  135  Pa.  St.  544,  19  Atl. 
1067. 

Virginia. —  Home  Ins.  Co.  v.  Cohen,  20 
Gratt.  312. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1348; 
and  supra,  XIII,  H,  4. 

If  the  insurer  having  no  office  within  the 
state  fails  to  reasonably  advise  insured  of  a 
convenient  place  within  the  state  where  the 
documents  may  be  produced,  he  is  excused 
from  producing  them.  Seibel  v.  Firemen's 
Ins.  Co.,  24  Pa.  Super.  Ct.  154. 

75.  Phoenix  Ins.  Co.  v.  Creason,  14  Ky.  L. 
Rep.   573;   McManus  v.  Western  Assur.  Co., 
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43  N.  Y.  App.  Div.  550,  48  N.  Y.  Suppl.  820, 
60  N.  Y.  Suppl.  1143;  Universal  F.  Ins.  Co.  v. 
Morin,  13  Wkly.  Notes  Cas.   (Pa.)   345. 

Not  a  condition  precedent. —  A  stipulation 
that  the  affidavit  of  loss  should  be  made  be- 
fore the  nearest  magistrate  is  not  a  condi- 
tion precedent  to  recovery,  ^tna  Ins.  Co.  v. 
Miers,  5  Sneed  (Tenn.)   139. 

76.  Where  the  policy  is  issued  to  a  firm, 
proof  of  loss,  verified  by  one  of  the  firm,  is 
necessary.  Myers  v.  Council  Bluffs  Ins.  Co., 
72  Iowa  176,  33  N.  ^iV.  453. 

77.  Spooner  v.  Vermont  Mut.  F.  Ins.  Co., 
53  Vt.   156. 

78.  Konicz  v.  Teutonia  Ins.  Co.,  8  Pa.  Dist. 
575,  22  Pa.  Co.  Ct.  249. 

But  in  the  absence  of  a  requirement  for 
verification  by  the  owner  verification  by  agent 
will  be  sufficient  (German  P.  Ins.  Co.  v. 
Grunert,  112  111.  68,  1  N.  E.  113),  especially 
where  it  appears  that  the  insurance  was  pro- 
cured by  the  agent,  and  the  owner  was  not 
acquainted  with  the  facts  (Sims  v.  State  Ins. 
Co.,  47  Mo.  54,  4  Am.  Rep.  311). 

79.  No  part  of  proofs. —  The  certificate  re- 
quired under  such  a  provision  in  the  policy  is 
not  a  part  of  the  proofs  of  loss.  Merchants' 
Ins.  Co.  V.  Gibbs,  56  N.  J.  L.  679,  29  Atl. 
485,  44  Am.  St.  Rep.  413. 

80.  Alahama. —  Fire  Ins.  Companies  v.  Fel- 
rath,  77  Ala.  194,  54  Am.  Rep.  58. 

Illinois. — Great  Western  Ins.  Co.  v.  Staaden, 
26  111.  360. 

Massachusetts. — Johnson  v.  Phoenix  Ins.  Co., 
112  Mass.  49,  17  Am.  Rep.  65. 

Missouri. —  Nooman  v.  Hartford  F.  Ins.  Co., 
21  Mo.  81;  De  Land  v.  Mbaa.  Ins.  Co.,  68  Mo. 
App.  277;  Hubbard  v.  North  British,  etc., 
Ins.  Co.,  57  Mo.  App.  1. 

'New  York. —  Gottlieb  v.  Dutchess  County 
Mut.  Ins.  Co.,  89  Hun  36,  35  N.  Y.  Suppl. 
71. 

Pennsylvania. —  Fisher  v.  Allemania  F.  Ins. 
Co.,  31  Pittsb.  Leg.  J.  294. 

United  States. —  People's  Bank  v.  jEtna  Ins. 
Co.,  74  Fed.  507,  20  C.  C.  A.  630;  Mtaa,  Ins. 
Co.  V.  People's  Bank,  62  Fed.  222,  10  C.  C.  A. 
342. 

Canada. —  Logan  v.  Commercial  Union  Ins. 
Co.,  13  Can.  Sup.  Ct.  270;  Morrow  v.  Water- 
loo County  Mut.  F.  Ins.  Co.,  39  U.  C.  Q.  B. 
441;    Racine  v.   Equitable  Ins.   Co.,   6   L.   C. 
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unreasonable;^'  but  a  substantial  compliance  is  sufficient.^'  And  the  contract  in 
this  respect,  as  in  others,  is  to  be  liberally  construed  in  favor  of  the  insured.*^ 

b.  Statutory  Provisions.  It  is  sufficient  to  comply  with  the  statutory  provi- 
sions on  this  subject,  notwithstanding  the  provisions  of  the  policy.*^ 

6.  Examination  of  Insured.  A  condition  providing  for  the  examination  of 
the  insured  ^  on  oath,  touching  his  loss,  if  required  by  tlie  company,  is  reasonable ; 
and  a  refusal  to  comply  with  sucli  requirement  will  forfeit  recovery  if  so  pro- 
vided in   the   policy.*^     A   reasonable   compliance    with   such   requirement   is 


Jur.  89;  O'Connor  v.  Commercial  Union  As- 
sur.  Co.j  14  Nova  Scotia  338;  Moody  v. 
JEtna  Ins.  Co.,  3  Nova  Scotia  173;  Scott  f. 
Phoenix  Ins.  Co.,  Stuart  (L.  C.)  354.  But 
under  statute  such  a  requirement  is  held  un- 
reasonable. Shannon  v.  Hastings  Mut.  F.  Ins. 
Co.,  26  U.  C.  C.  P.  380  [affirmed  in  2  Ont. 
App.  81]. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1350. 

A  notary  is  not  a  magistrate  within  the 
meaning  of  a  policy  requiring  a  magistrate's 
certificate.  Cayon  v.  Dwelling-House  Ins.  Co., 
68  Wis.  510,  32  N.  W.  540. 

Disqualification. —  Under  a  policy  requiring 
a  .certificate  by  a  magistrate  "  not  concerned 
in  the  loss  as  a  creditor,"  it  was  held  that  a 
magistrate  who  was  a  general  creditor  only 
of  the  insured  was  not  disqualified.  Dolliver 
V.  St.  Joseph  F.  &  M.  Ins.  Co.,  131  Mass.  39. 
And  see  Ganong  v.  .^tna  Ins.  Co.,  11  N. 
Brunsw.  75.  Under  the  requirement  that  the 
certificate  of  loss  be  under  seal  of  the  magis- 
trate or  notary  nearest  the  fire  and  not  con- 
cerned in  the  loss,  it  was  held  that,  the  ob- 
ject being  to  secure  an  impartial  statement, 
a  magistrate  was  disqualified  whose  house 
was  destroyed  by  fire  communicated  from  the 
property  of  the  insured,  and  before  whom 
complaint  had  been  entered,  charging  him 
with  setting  the  fire.  Wright  v.  Hartford  F. 
Ins.  Co.,  36  Wis.  522.  And  see  Ganong  v. 
JStna  Ins.  Co.,  UN.  Brunsw.  75. 

"Next  nearest  magistrate." — The  require- 
ment that  the  certificate  be  given  by  the  next 
nearest  magistrate  should  receive  a  reason- 
able interpretation  (Noone  v.  Transatlantic 
Ins.  Co.,  88  Cal.  152,  26  Pac.  103;  American 
Cent.  Ins.  Co.  v.  Rothchild,  82  111.  166;  Peoria 
M.  &  F.  Ins.  Co.  V.  Whitehill,  25  111.  466; 
Williams  v.  Niagara  F.  Ins.  Co.,  50  Iowa 
561 ;  Agricultural  Ins.  Co.  v.  Bemiller,  70  Md. 
400,  17  Atl.  380;  Turley  v.  North  American 
F.  Ins.  Co.,  25  Wend.  (N.  Y.)  374;  Oswalt 
V.  Hartford  F.  Ins.  Co.,  175  Pa.  St.  427,  34 
Atl.  735),  but  in  some  cases  the  requirement 
has  been  applied  with  strictness  (Protection 
Ins.  Co.  V.  Pherson,  5  Ind.  417;  Leadbettcr  v. 
Mtna,  Ins.  Co.,  13  Me.  265,  29  Am.  Dec.  505 ; 
Gilligan  v.  Commercial  F.  Ins.  Co.,  20  Hun 
(N.  Y.)  93;  Williams  v.  Queen's  Ins.  Co.,  39 
Fed.  167).  And  it  has  been  said  that  it  is 
no  excuse  for  not  furnishing  a  certificate  of 
the  nearest  magistrate  that  he  refused  to 
make  the  certificate.  Walker  v.  Phoenix  Ins. 
Co.,  62  Mo.  App.  209 ;  Roumage  v.  Mechanics' 
F.  Ins.  Co.,  13  N.  J.  L.  110.  But  contra,  see 
Smith  V.  Home  Ins.  Co.,  47  Hun  (N.  Y.)  30. 

81.  Lang  v.  Eagle  F.  Co.,  12  N.  Y.  App. 
Div.  39,  42  N.  Y.  Suppl.  539;  Kelly  v.  Sun 


Fire  Office,  141  Pa.  St.  10,  21  Atl.  447,  23 
Am.  St.  Eep.  254;  Davis  Shoe  Co.  v.  Kit- 
tanning  Ins.  Co.,  138  Pa.  St.  73,  20  Atl.  838, 
21  Am.  St.  Rep.  904;  Universal  F.  Ins.  Co. 
V.  Block,  109  Pa.  St.  535,  1  Atl.  523. 

"  If  required." —  The  provision  Is  sometimes 
that  such  certificate  be  furnished  if  required 
by  the  company;  and  under  such  a  provision 
it  is  only  failure  to  furnish  the  certificate 
after  demand  therefor  has  been  made  that 
will  defeat  recovery.  German-American  Ins. 
Co.  V.  Norris,  100  Ky.  29,  37  S.  W.  267,  18 
Ky.  L.  Rep.  537,  66  Am.  St.  Eep.  324;  Sul- 
livan V.  Germania  F.  Ins.  Co.,  89  Mo.  App. 
106;  Burnett  v.  American  Cent.  Ins.  Co.,  68 
Mo.  App.  343;  Jones  v.  Howard  Ins.  Co.,  117 
N.  Y.  103,  22  N.  E.  578;  Moyer  r.  Sun  Ins. 
Office,  176  Pa.  St.  579,  35  Atl.  221,  53  Am. 
St.  Rep.  690. 

82.  Oonneotiout. —  Lockwood ,  v.  Middlesex 
Mut.  Assur.  Co.,  47  Conn.  553. 

Kansas. —  Germania  F.  Ins.  Co.  v.  Curran, 
8  Kan.  9. 

Missouri. —  Swearinger  v.  Pacific  F.  Ins. 
Co.,  66  Mo.  App.  90. 

New  York. —  Brown  v.  Hartford  F.  Ins.  Co., 
52  Hun  260,  5  N.  Y.  Suppl.  230  [affirmed  in 
132  N.  Y.  539,  30  N.  E.  68]  ;  ^tna  F.  Ins. 
Co.  V.  Tyler,  16  Wend.  385,  30  Am.  Dee.  90. 

Wisconsin. —  Badger  v.  Glens  Falls  Ins.  Co., 
49  Wis.  389,  5  N.  W.  845. 

United  States. —  Williams  v.  Queen's  Ins. 
Co.,  39  Fed.  167. 

Canada. —  A  certificate  not  stating  the 
amount  of  the  loss  was  held  not  sufficient. 
Borden  v.  Provincial  Ins.  Co.,  18  N.  Brunsw. 
381. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1350. 

83.  Turley  v.  North  American  F.  Ins.  Co., 
25  Wend.  (N.  Y.)  374. 

84.  Bailey  v.  Hope  Ins.  Co.,  56  Me.  474; 
Vorous  V.  Phenix  Ins.  Co.,  102  Wis.  76,  78 
N.  W.  162. 

85.  No  part  of  proofs. —  The  examination 
of  the  insured  under  such  a  provision  is  not 
a  part  of  the  proofs  of  loss.  Winnesheik  Ins. 
Co.  V.  Schueller,  60  111.  465. 

86.  Connecticut. —  Harris  v.  Phoenix  Ins. 
Co.,  35  Conn.  310. 

Georgia. —  Firemen's  Fund  Ins.  Co.  v.  Sims, 
115  Ga.  939,  42  S.  E.  269. 

Missouri. —  Fleisch  v.  Insurance  Co.  of 
North  America,  58  Mo.  App.  596. 

Wisconsin. —  Bonner  v.  Home  Ins.  Co.,  13 
Wis.  677. 

United  States. —  Gross  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  22  Fed.  74;  Sims  v.  Union  Assur. 
Co.,  129  Fed.  804. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1354. 
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sufficient.^  Failure  to  comply  may  be  excused  by  showing  inability  to  do  so.*' 
And  in  a  proper  case  tlie  insured  may  be  entitled  to  the  assistance  of  an  attorney 
if  he  desires  it.^' 

7.  Amendment  of  Proofs.  Any  mistake  or  innocent  misstatement  made  by 
the  insured  in  his  statements  or  proofs  may  be  corrected  by  amendment.'" 

C.  Effect  of  Statements  and  Proofs— l.  In  General.  If  the  insurer  has 
been  misled  by,  or  has  changed  its  position  in  reliance  on,  the  statements  or  proofs 
furnished  by  the  insured,  the  latter  will  of  course  be  estopped  from  questioning 
their  truthfulness.'^  But,  as  tlie  proofs  are  primarily  intended  for  the  purpose  of 
securing  an  adjustment  between  the  insured  and  the  company,  the  statement  as  to 
the  amount  and  circumstances  of  the  loss  will  not  be  binding  on  the  insured  so  as 
to  preclude  his  recovery  of  the  real  amount  of  the  loss,  unless  there  has  been  a 
violation  of  some  provision  of  the  policy.'^    Especially  is  it  true  that  the  state- 


But  if  the  policy  does  not  expressly  so  pro- 
vide, the  refusal  to  submit  to  an  examination 
does  not  forfeit  the  right  to  recover,  and  only 
suspends  the  enforcement  of  the  liability  un- 
til the  requirement  is  complied  with.  Weide 
V.  Germania  Ins.  Co.,  29  Fed.  Cas.  No.  17,358, 
1  Dill.  441 ;  Wiede  v.  Insurance  Co.  of  North 
America,  29  Fed.  Cas.  No.  17,617. 

Sufficiency  of  request  by  insurer. —  Where 
the  company  requested  the  insured  to  fix  a 
time  when  he  would  submit  to  an  examina- 
tion, but  receiving  no  answer  repeated  the 
request,  naming  the  date,  it  was  held  that 
there  had  been  a  sufficient  requirement  for 
the  examination.  Fleiseh  v.  Insurance  Co.  of 
J^'orth  America,  58  Ho.  App.  596.  But  a  re- 
quest "that  the  insured  swear  to  a  statement 
made  out  by  his  attorney  is  not  a  demand 
for  examination  of  insured  under  oath. 
Dougherty  v.  German-American  Ins.  Co.,  67 
Mo.  App.  526. 

87.  Enos  V.  St.  Paul  F.  &  M.  Ins.  Co.,  4 
S.  D.  639,  57  N.  W.  919,  46  Am.  St.  Eep.  796. 

A  mistake  made  by  the  insured  in  such  ex- 
amination may  be  corrected  on  the  trial. 
Commercial  Ins.  Co.  v.  Huckberger,  52  111. 
464;  Huston  v.  State  Ins.  Co.,  100  Iowa 
402,  69  N.  W.  674;  McKee  v.  Susquehanna 
Mut.  F.  Ins.  Co.,  135  Pa.  St.  544,  19  Atl. 
1067. 

88.  American  Cent.  Ins.  Co.  v.  Simpson,  43 
111.  App.  98;  Phillips  v.  Protection  Ins.  Co., 
14  Mo.  220;  Fleiseh  v.  Insurance  Co.  of  North 
America,  58  Mo.  App.  596. 

89.  As  where  there  is  a  dispute  as  to  the 
property  covered  or  otherwise,  and  the  com- 
pany demands  that  the  insured  submit  to  an 
examination.  American  Cent.  Ins.  Co.  v. 
Simpson,  43  111.  App.  98;  Thomas  v.  Bur- 
lington Ins.  Co.,  47  Mo.  App.  169. 

90.  Florida. —  Hanover  F.  Ins.  Co.  v.  Lewis, 
28  Fla.  209,  10  So.  297. 

Indiana. —  Ft.  Wayne  Ins.  Co.  v.  Irwin,  23 
Ind.  App.  53,  54  N.  E.  817. 

Iowa. —  Names  v.  Union  Ins.  Co.,  104  Iowa 
612,  74  N.  W.  14. 

Kentucky. —  Sun  Mut.  Ins.  Co.  v.  Crist,  39 
S.  W.  837,  19  Ky.  L.  Rep.  305. 

Massachusetts. —  Campbell  v.  Charter  Oak 
r.  &  M.  Ins.  Co.,  10  Allen  213. 

Mississippi. —  Swan  v.  Liverpool,  etc.,  Ins. 
Co.,  52  Miss.  704. 

Pennsylvania. —  Jacoby    v.    North    British, 
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etc.,  Ins.  Co.,  10  Pa.  Super.  Ct.  366,  44  Wkly. 
Notes  Cas.  226. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1357. 

Venue  of  jurat. —  Where  the  statement  of 
the  insured  under  oath  was  not  valid  for 
want  of  a  venue  in  the  jurat,  it  was  held  that 
the  subsequent  affidavit  of  the  notary  before 
whom  the  oath  was  administered  would  not 
cure  the  defect.  McManus  v.  Western  Assur 
Co.,  43  N.  Y.  App.  Div.  550,  48  N.  Y.  Suppl. 
820,  60  N.  Y.  Suppl.  1143. 

91.  Case  v.  Manufacturers'  F.  &  M.  Ins. 
Co.,  82  Cal.  263,  21  Pac.  843,  22  Pac.  1083; 
Schmidt  v.  Mutual  City,  etc.,  F.  Ins.  Co., 
55  Mich.  432,  21  N.  W.  875. 

92.  Illinois. — Commercial  Ins.  Co.  v.  Huck- 
berger, 52  111.  464;  Mtna,  Ins.  Co.  v.  Stevens, 
48  111.  31;  Birmingham  Fire  Ins.  Co.  v. 
Pulver,  27  111.  App.  17  [affirmed  in  126  111. 
329,  18  N.  E.  804,  9  Am.  St.  Rep.  598]. 

Jowa. —  Corkery  v.  Security  F.  Ins.  Co.,  99 
Iowa  382,  68  N.  W.  792. 

Kentucky. — New  Orleans  Ins.  Co.  v.  O'Brian, 
8  Ky.  L.  Eep.  785. 

Michigan. —  Gristock  v.  Royal  Ins.  Co.,  84 
Mich.  161,  47  N.  W.  549;  Sibley  v.  Prescott 
Ins.  Co.,  57  Mich.  14,  23  N.  W.  473. 

New  York. —  Miaghan  v.  Hartford  F.  Ins. 
Co.,  24  Hun  58 ;  Hoffman  v.  Mtaa.  F.  Ins.  Co., 
1  Rob.  501 ;  American  Ins.  Co.  v.  Griswold, 
14  Wend.  399. 

West  Virginia. —  Bentley  v.  Standard  F. 
Ins.  Co.,  40  W.  Va.  729,  23  S.  E.  584. 

Wisconsin. —  Beyer  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  112  Wis.  138,  88  N.  W.  57. 

Wyoming. —  Kahn  f.  Traders''  Ins.  Co.,  4 
Wyo!  419,  34  Pac.  1059,  62  Am.  St.  Rep. 
47. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1359 
et  seq. 

The  insured  is  not  bound  by  the  certificate 
made  under  the  requirements  of  the  policy 
by  the  nearest  magistrate  or  notary.  Bir- 
mingham F.  Ins.  Co.  V.  Pulver,  126  111.  329, 
18  N.  E.  804,  9  Am.  St.  Rep.  598.  To  the 
contrary  it  has  been  said  that  the  affidavit 
of  loss  estops  the  insured  from  denying  any 
material  fact  stated  therein.  Irving  v.  Ex- 
celsior   F.    Ins.    Co.,    1    Bosw.    (N.    Y.)    507. 

Origin  of  fire. —  Misstatements  in  the  proofs 
as  to  the  origin  of  the  fire  not  fraudulently 
made  will  not  defeat  recovery.  White  v.  Mer- 
chants' Ins.  Co.,  93  Mo.  App.  2S2;  Smiley  v. 
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ments  in  the  proofs  are  not  binding  on  the  insured  where  they  are  prepared  by 
the  company's  agent.'^ 

2.  False  Swearing  or  Fraud  —  a.  By  Insured.  There  is  usually,  however,  a 
provision  in  the  policy  that  any  fraud  or  false  swearing  '^  by  the  insured  relating 
to  the  loss,  or  in  the  proofs  of  loss,  will  forfeit  any  right  of  recovery  under  the 
policy;  and  such  a  provision  is  valid .'^     In  general,  however,  the  misstatement, 


Citizens'  F.,  etc.,  Ins.  Co.,  14  W.  Va.  33; 
Waldeck  v.  Springfield  F.  &  M.  Ins.  Co.,  53 
■\Vis.  129,  10  N.  W.  88. 

Value  of  property. —  The  statements  in  the 
proofs  do  not  constitute  evidence  of  the  value 
of  the  property  in  an  action  on  the  policy. 
German  Ins.  Co.  f.  Bear,  63  111.  App.  118. 
See  also  XXI,  G,  2,  f,  (m). 

Additional  insurance. —  A  statement  in  the 
proofs  of  additional  insurance  which  would 
avoid  the  policy  does  not  estop  the  insured 
from  proving  that  there  was  no  valid  addi- 
-tional  insurance.  McMaster  v.  Insurance  Co. 
of  North  America,  55  N.  Y.  222,  14  Am.  Rep. 
239  [affirming  64  Barb.  536]  ;  Mead  v.  Amer- 
ican F.  Ins.  Co.,  13  N.  Y.  App.  Div.  476, 
43  N.  Y.  Suppl.  334. 

Breach  of  warranty. —  Any  statements  in 
the  proofs  tending  to  show  breach  of  war- 
ranty may  be  overcome  by  proof  that  there 
was  no  breach  of  warranty  in  fact.  White 
V.  Royal  Ins.  Co.,  149  N.  Y.  485,  44  N.  E. 
77;  Cummins  v.  Agricultural  Ins.  Co.,  67 
N.  Y.  260,  23  Am.  Rep.  Ill;  Parmelee  v. 
Hoffman  F.  Ins.  Co.,  54  N.  Y.  193. 

93.  Cook  i:  Lion  F.  Ins.  Co.,  67  Cal.  368, 
7  Pae.  784 ;  Crittenden  v.  Springfield  F.  &  M. 
Ins.  Co.,  85  Iowa  652,  52  N.  W.  548,  39  Am. 
St.  Rep.  321 ;  Castner  v.  Farmers'  Mut.  F. 
Ins.  Co.,  50  Mich.  273,  15  N.  W.  452;  Star 
Union  Lumber  Co.  v.  Finney,  35  Nebr.  214, 
52  N.  W.   1113. 

But  where  in  his  final  proofs  the  insured 
adopted  the  valuation  of  the  arbitrators,  it 
was  held  that  he  was  bound  by  such  valua- 
tion, in  the  absence  of  fraud.  Morley  v.  Liv- 
erpool, etc.,  Ins.  Co.,  85  Mich.  210,  48  N.  W. 
502. 

94.  False  swearing  consists  in  knowingly 
and  intentionally  stating  upon  oath  what  is 
not  true,  or  the  statement  of  a  fact  as  true 
which  the  party  does  not  know  to  be  true,  and 
which  he  has  no  reasonable  ground  for  be- 
lieving to  be  true.  Atherton  v.  British 
America  Assur.  Co.,  91  Me.  289,  39  Atl. 
1006;  Moadinger  v.  Mechanics'  F.  Ins.  Co., 
2  Hall  (N.  Y.)  527.  False  swearing  may 
defeat  recovery,  although  it  is  not  done 
with  intent  to  defraud  the  company.  Ellis 
V.  Agricultural  Ins.  Co.,  7  Pa.  Super.  Ct. 
264,  42  Wkly.  Notes  Cas.  374;  Claflin  v. 
Commonwealth  Ins.  Co.,  110  U.  S.  81,  3 
S.  Ct.  507,  28  L.  ed.  76.  Evidence  of  fraud 
or  false  swearing,  see  infra,  XXI,  G,  2,  h,  (i). 

95.  Iowa. —  Lewis  v.  Council  Bluffs  Ins. 
Co.,  63  Iowa  193,  18  N.  W.  888. 

Kentucky. —  German  Ins.  Co.  v.  Reed,  13 
Ky.  L.  Rep.  207. 

Tennessee. —  Phoenix  Ins.  Co.  v.  Munday, 
5  Coldw.  547. 

Texas. —  Lion  F.  Ins.  Co.  v.  Starr,  71  Tex. 
733,  12  S.  W.  45. 


Wisconsin. — Gettelman  v.  Commercial  Union 
Assur.  Co.,  97  Wis.  237,  72  N.  W.  627. 

United  States. —  Weide  v.  Germania  Ins. 
Co.,  29  Fed.  Cas.  No.  17,358,  1  Dill.  441. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1362 
et  seq. 

False  swearing  as  to  one  item  covered  by 
the  policy  will  avoid  the  whole  policy,  al- 
though as  to  other  items  the  statements  are 
correct.  Hamberg  v.  St.  Paul  F.  &  M.  Iris. 
Co.,  68  Minn.  335,  71  N.  W.  388;  Fowler  v. 
Phoenix  Ins.  Co.,  35  Greg.  559,  57  Pac.  421; 
Home  Ins.  Co.  v.  Connelly,  104  Tenn.  93,  56 
S.  W.  828;  Moore  v.  Firemen's  Fund  Ins. 
Co.,  28  Gratt.  (Va.)  524;  Moore  v.  Virginia 
F.  &  M.  Ins.  Co.,  28  Gratt.  (Va.)  508,  26 
Am.  Rep.  373.  , 

False  statement  as  to  title  or  encumbrance 
will  defeat  the  policy  under  such  a  stipula- 
tion. Security  Ins.  Co.  v.  Bronger,  6  Bush 
(Ky.)  146  (provided  it  is  substantially  false)  ; 
Carey  v.  Home  Ins.  Co.,  97  Iowa  619,  66 
N.  W.  920;  Lamb  v.  Council  Bluffs  Ins.  Co., 
70  Iowa  238,  30  N.  W.  497 ;  Little  v.  Phoenix 
Ins.  Co.,  123  Mass.  380,  25  Am.  Rep.  96; 
Chamberlain  v.  Insurance  Co.  of  North  Amer- 
ica, 3  N.  Y.  Suppl.  701.  Mere  failure  to  dis- 
close an  encumbrance  will  not  constitute 
fraud  or  false  swearing.  Reddick  v.  Saugeen 
Mut.  F.  Ins.  Co.,  14  Grit.  506  [affirmed  in  15 
Ont.  App.  363]. 

The  inclusion  of  property  not  covered  by 
the  policy  in  a  claim  for  loss  will  not  defeat 
recovery  if  there  is  no  intention  to  defraud. 
Tubbs  V.  Dwelling-House  Ins.  Co.,  84  Mich. 
646,  48  N.  W.  296;  Farmers'  Mut.  F.  Ins. 
Co.  V.  Gargett,  42  Mich.  289,  3  N.  W.  954; 
Boyd  V.  Royal  Ins.  Co.,  Ill  N.  C.  372,  16 
S.  E.  389;  Cochran  v.  Amazon  Ins.  Co.,  7 
Ohio  Dec.  (Reprint)  276,  2  Cine.  L.  Eul. 
54. 

Not  material  or  misleading. —  False  swear- 
ing will  defeat  recovery  under  the  policy, 
although  the  company  is  not  misled  thereby. 
Fowier  r.  Phoenix  Ins.  Co.,  35  Greg.  559,  57 
Pac.  421.  But  where  the  condition  in  the 
policy  relates  to  fraud  or  attempt  to  defraud, 
a  mere  false  statement  not  deceiving  the 
company  to  its  injury  will  not  affect  the 
right  of  insured  to  recover.  Shaw  v.  Scot- 
tish Commercial  Ins.  Co.,  1  Fed.  761.  It 
has  been  said  that  false  swearing  as  to  mat- 
ters which  are  wholly  immaterial  as  affecting 
the  liability  of  the  company  will  not  defeat 
recovery.  Forehand  v.  Niagara  Ins.  Co.,  58 
111.  App.  161;  Hamberg  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  68  Minn.  335,  71  N.  W.  388;  Deitz 
V.  Providence  Washington  Ins.  Co.,  33  W.  Va. 
526,  11  S.  E.  50,  25  Am.  St.  Rep.  908;  Steeves 
V.  Sovereign  F.  Ins.  Co.,  20  N.  Brunsw.  394. 
Even  though  the  actual  loss  exceeds  the 
amount  of  the  policy,  false  swearing  as   to 
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although  under  oath,  if  not  intentionally  false  and  made  with  the  purpose  t:> 
defraud,  does  not  constitute  such  fraud  or  false  swearing  as  to  defeat  recovery.'-'* 

b.  By  Another.  However,  a  fraud  or  false  statement  on  the  part  of  another 
will  not  prevent  recovery  by  the  insured  ; "  although  a  false  statement  made  by 
the  person  whose  duty  it  is  to  make  proofs  '^  or  to  whom  the  loss  is  payable  '* 
may  defeat  recovery. 

3.  Overvaluation.  Under  the  usual  provision*  by  which  recovery  under  tlie 
policy  is  defeated  by  any  fraud  or  attempted  fraud  or  false  swearing,  a  fraudu- 
lent overvaluation  in  the  proofs  or  statements  of  loss  will  defeat  recovery  under 
the  policy ;  *  but  it  is  only  fraud  or  false  swearing  that  avoids  the  policy,  and  if 


any  item  included  in  the  claim  of  loss  will 
forfeit  the  policy.  DoUoff  v.  Phosnix  Ins.  Co., 
82  Me.  266,  19  Atl.  396,  17  Am.  St.  Rep. 
482. 

Other  insurance. —  A  statement  that  there 
is  no  other  insurance  will  not  constitute 
such  fraud  as  to  defeat  recovery  if  the  other 
insurance  is  in  fact  invalid.  Bennett  v. 
Council  Bluffs  Ins.  Co.,  70  Iowa  600,  31 
N.  W.  948;  Jersey  City  Ins.  Co.  v.  Nichol, 
35  N.  J.  Eq.  291,  40  Am.  Rep.  625.       . 

96.  Georgia. —  Watertown  P.  Ins.  Co.  v. 
Grehan,  74  Ga.  642. 

Illinois. — -Home  Ins.  Co.  v.  Mendenhall, 
164  111.  458,  45  N.  E.  1078,  36  L.  R.  A.  374; 
Firemen's  Ins.  Co.  t.  Kuessner,  164  111.  275, 
45  N.  E.  540. 

Indiana. —  Franklin  Ins.  Co.  v.  Culver,  6 
Ind.  137. 

Iowa. —  Huston  v.  State  Ins.  Co.,  100  Iowa 
402,  69  N.  W.  674;  Runkle  v.  Hartford  Ins. 
Co.,  99  Iowa  414,  68  N.  W.  712. 

Maine. —  Hilton  v.  Phoenix  Assur.  Co.  of 
London,  92  Me.  272,  42  Atl.  412;  Hanscom 
V.  Home  Ins.  Co.,  90  Me.  333,  38  Atl.  324. 

Missouri. —  Marion  v.  Great  Republic  Ins. 
Co.,  35  Mo.  148. 

'New  York. —  Titus  v.  Glens  Falls  Ins.  Co., 
81  N.  Y.  410,  8  Abb.  N.  Cas.  315;  Rohrbach 
V.  iEtna  Ins.  Co.,  62  N.  Y.  613;  Dresser  v. 
United  Firemen's  Ins.  Co.,  45  Hun  298; 
Gough  V.  Davis,  24  Misc.  245,  52  N.  Y.  Suppl. 
947;  Mortimer  v.  New  York  F.  Ins.  Co.,  2 
U.  S.  L.  Mag.  452. 

Ohio. —  Merchants'  Nat.  Bank  v.  Insur- 
ance Co.  of  North  America,  4  Ohio  Dec.  (Re- 
print) 340,  1  Clev.  L.  Rep.  339;  Cochran  v. 
Amazon  Ins.  Co.,  7  Ohio  Dec.  (Reprint)  276, 
2  Cine.  L.  Bui.  54. 

Pennsylvania. —  Thierolf  v.  Universal  P. 
Ins.  Co.,  110  Pa.  St.  37,  20  Atl.  412;  Frank- 
lin P.  Ins.  Co.  V.  Updegraff,  43  Pa.  St.  350; 
Jacoby  v.  North  British,  etc.,  Ins.  Co.,  10 
Pa.  Super.  Ct.  366,  44  Wkly.  Notes  Cas.  226. 

Tennessee. —  Boston  Mar.  Ins.  Co.  v.  Scales, 
101  Tenn.  628,  49  S.  W.  743. 

Texas. —  Lion  P.  Ins.  Co.  v.  Starr,  71  Tex. 
733,  12  S.  W.  45;  Westchester  P.  Ins.  Co.  v. 
Wagner,  24  Tex.  Civ.  App.  140,  57  S.  W. 
876;  Phoenix  Ins.  Co.  v.  Swann,  (Civ.  App. 
1897)   41  S.  W.  519. 

Washington. —  Pencil  v.  Home  Ins.  Co.,  3 
Wash.  485,  28  Pac.  1031. 

Wyoming. —  Kahn  v.  Traders'  Ins.  Co.,  4 
Wyo.  419,  34  Pac.  1059,  62  Am.  St.  Rep.  47. 

United  States. —  Merrill  v.  Insurance  Co.  of 
North  America,  23  Fed.  245;  Betts  v.  Prank- 
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lin  P.  Ins.  Co.,  3  Fed.  Cas.  No.  1,373,  Taney 
171;  Wiede  v.  Insurance  Co.  of  North  Amer- 
ica, 29  Fed.  Cas.  No.  17,617. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1362 
et  seq.    And  see  supra,  XII,  A,  2. 

But  the  fact  that  the  false  statement  under 
oath  is  carelessly  made,  or  made  without 
reading,  will  not  avoid  its  effect  as  a  for- 
feiture. Dumas  v.  Northwestern  Nat.  Ins, 
Co.,  12  App.  Cas.  (D.  C.)  245,  40  L.  R.  A. 
358 ;  Knop  v.  National  P.  Ins.  Co.,  107  Mich. 
323,  65  N.  W.  228 ;  Virginia  P.  &  M.  Ins.  Co. 
V.  Vaughan,  88  Va.  832,  14  S.  E.  754. 

97.  Metzger  v.  Manchester  P.  Assur.  Co., 
102  Mich.  334,  63  N.  W.  650. 

98.  Monaghan  v.  Agricultural  P.  Ins.  Co., 
53  Mich.  238,  18  N.  W.  797. 

99.  Merchants'  Nat.  Bank  v.  Insurance  Co. 
of  North  America,  4  Ohio  Dec.  (Reprint)  340, 
1  Clev.  L.  Rep.  339. 

"  Legal  representatives." — ^Where  the  policy 
provided  that  it  should  be  void  by  reason 
of  fraud  or  false  swearing  by  the  insured, 
and  that  the  term  "  insured  "  covered  legal 
representatives,  it  was  held  that  "  legal  rep- 
resentative "  referred  to  one  who  succeeded 
to  the  legal  rights  of  the  insured,  by  reason 
of  his  death  or  the  transfer  of  the  policy,  and 
not  to  a  mere  agent.  Metzger  v.  Manchester 
P.  Assur.  Co.,  102  Mich.  334,  63  N.  W.  650. 

1.  But  in  the  absence  of  an  express  stipula- 
tion such  fraudulent  overvaluation  of  the  loss 
will  not  render  the  policy  void.  Phoenix  Ins. 
Co.  V.  Moog,  78  Ala.  284,  56  Am.  Rep.  31. 

Under  valued-policy  statutes  rendering  the 
company  liable  for  the  loss  of  buildings  to 
the  extent  of  the  insurance  without  regard 
to  the  real  value  at  the  time  of  loss,  a  fraudu- 
lent overvaluation  in  the  proofs  is  imma- 
terial. Barnard  v.  People's  P.  Ins.  Co.,  66 
N.  H.  401,  29  Atl.  1033;  Cayon  v.  Dwelling 
House  Ins.  Co.,  68  Wis.  510,  32  N.  W.  540; 
Oshkosh  Packing,  etc.,  Co.  v.  Mercantile  Ins. 
Co.,  31  Fed.  200. 

2.  Nebraska. —  Home  Ins.  Co.  v.  Winn,  42 
Nebr.  331,  60  N.  W.  575  [.distinguishing 
Springfield  P.  &  M.  Ins.  Co.  v.  Winn,  27 
Nebr.  649,  43  N.  W.  401,  5  L.  R.  A.  841]. 

Nevada. —  Gerhauser  v.  North  British,  etc., 
Ins.  Co.,  6  Nev.  15. 

New  Hampshire. —  Sleeper  v.  New  Hamp- 
shire F.  Ins.  Co.,  56  N.  H.  401. 

New  York. —  Stemfleld  v.  Park  P.  Ins.  Co., 
50  Hun  262,  2  N.  Y.  Suppl.  766 ;  Hickman  v. 
Long  Island  Ins.  Co.,  1  Edm.  Sel.  Cas.  374. 

Wisconsin. —  P.  Dohmen  Co.  v.  Niagara  F. 
Ins.  Co.,  96  Wis.  38,  71  N.  W.  69. 
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the  overvaluation  is  innocent  the  insured  may  nevertheless  recover  the  amount  of 
his  actual  loss.' 

D.  Waiver  or  Estoppel*  as  to  Notice  or  Proofs —  1.  In  General.  Wlien 
the  company  with  knowledge  that  notice  and  proofs  have  not  been  given  and  fur- 
nished as  required  by  the  policy  so  acts  in  relation  to  the  matter  as  to  lead  tlie 
assured  to  reasonably  believe  that  the  policy  is  still  in  force  and  binding,  there  is 
a  waiver  of  objection  to  the  manner  or  time  of  notice  and  proofs,  and  accordingly 
the  company  cannot  take  advantage  of  the  default.' 

2.  Effect  —  a.  In  General.  A  waiver  of  notice  or  proofs  eliminates  from  the 
contract  the  condition  with  reference  to  the  furnishing  of  such  notice  or  proofs, 


United  States. —  Geib  v.  International  Ins. 
Co.,  10  Fed.  Cas.  No.  5,298,  1  Dill.  433; 
Howell  V.  Hartford  F.  Ins.  Co.,  12  Fed.  Cas. 
No.  6,780;  Huchberger  v.  Home  F.  Ins.  Co., 
12  Fed.  Cas.  No.  6,821,  5  Biss.  106;  Siblev 
V.  St.  Paul  F.  &  M.  Ins.  Co.,  22  Fed.  Cas.  No. 
12,830,  9  Biss.  31. 

England. —  Chapman  v.  Pole,  22  L.  T.  Eep. 
N.  S.  306. 

C(Mio(ia.— 7  Gastonguay  v.  Sovereign  F.  Ins. 
Co.,  15  Nova  Scotia  334;  MeLeod  v.  Citizens' 
Ins.  Co.,  13  Nova  Scotia  21 ;  McMillan  v.  Gore 
Dist.  Mut.  F.  Ins.  Co.,  21  U.  C.  C.  P.  123; 
Grenier  v.  Monarch  F.,  etc.,  Assur.  Co.,  3 
L.  C.  Jur.  100. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1363. 

The  rendering  of  false  invoices  in  connec- 
tion with  the  proofs  avoids  the  policy,  al- 
though the  actual  loss  exceeds  the  amount  of 
insurance.  Capital  F.  Ins.  Co.  v.  Beverly,  14 
Ohio  Cir.  Ct.  468,  8  Ohio  Cir.  Dec.  37; 
Vaughan  v.  Virginia  F.  &  M.  Ins.  Co.,  102 
Va.  541,  46  S.  E.  692. 

Where  the  policy  covers  both  real  and  per- 
sonal property,  a  fraudulent  overvaluation  as 
to  the  personalty  will  defeat  recovery  only  as 
to  the  portion  of  insurance  on  the  personalty. 
Sullivan  v.  Hartford  F.  Ins.  Co.,  89  Tex.  6G5, 
36  S.  W.  73.  In  other  cases  it  has  been  held, 
however,  that  even  under  such  circumstances 
fraudulent  overvaluation  as  to  the  personalty 
will  entirely  defeat  recovery  under  the  policy. 
Oshkosh  Packing,  etc.,  Co.  v.  Mercantile  Ins. 
Co.,  31  Fed.  200;  Harris  v.  Waterloo  Mut.  F. 
Ins.  Co.,  10  Ont.  718;  Cashman  v.  London, 
etc.,  F.  Ins.  Co.,  10  N.  Brunsw.  246. 

3.  Iowa. — Erb  v.  German-American  Ins.  Co., 
98  Iowa  606,  67  N.  W.  583,  40  L.  E.  A.  845. 

Louisiana. —  Daul  v.  Firemen's  Ins.  Co.,  35 
La.  Ann.  98;  Rafel  v.  Nashville  M.  &  F.  Ins. 
Co.,  7  La.  Ann.  244. 

Michigan. —  Tiefenthal  v.  Citizens'  Mut.  F. 
Ins.  Co.,  53  Mich.  306,  19  N.  W.  9. 

Missouri. —  Walker  v.  Phoenix  Ins.  Co.,  62 
Mo.  App.  209. 

New  Hampshire. —  Leach  v.  Republic  F. 
Ins.  Co.,  58  N.  H.  245. 

New  Jersey. —  Carson  v.  Jersey  City  Ins. 
Co.,  43  N.  J.  L.  300,  39  Am.  Rep.  584. 

New  Yorh. —  Owens  v.  Holland  Purchase 
Ins.  Co.,  56  N.  Y.  565  [affirming  1  Thomps. 
&  C.  285]  ;  Cheever  v.  Scottish  Union,  etc., 
Ins.  Co.,  86  N.  Y.  App.  Div.  328,  83  N.  Y. 
Suppl.  730. 

Texas. —  Phoenix  Ins.  Co.  v.  Shearman,  17 
Tex.  Civ.  App.  456,  43  S.  W.  930. 

United   States. —  Republic    F.    Ins.    Co.   v. 


Weides,  14  Wall.  375,  20  L.  ed.  894;  Putnam 
V.  Commonwealth  Ins.  Co.,  4  Fed.  753,  18 
Blatchf.  368;  Mack  v.  Lancashire  Ins.  Co.,  4 
Fed.  59,  2  McCrary  211;  Huchberger  v.  Mer- 
chants' F.  Ins.  Co.,  12- Fed.  Cas.  No.  6,822, 
4  Biss.  265  [affirmed  in  12  Wall.  164,  20  L. 
ed.  364] ;  Huchberger  v.  Providence  Washing- 
ton Ins.  Co.,  12  Fed.  Cas.  No.  6,823  [affirmed 
in  12  Wall.  164,  20  L.  ed.  364]. 

Canada. —  Doull  v.  Fire  Ins.  Co.,  18  Nova 
Scotia  511,  6  Can.  L.  T.  541;  Rice  v.  Pro- 
vincial Ins.  Co.,  7  U.  C.  C.  P.  548;  Parsons 
V.  Citizens'  Ins.  Co.,  43  U.  C.  Q.  B.  261;  Park 
1).  Phoenix  Ins.  Co.,  19  U.  C.  Q.  B.  110. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1363. 
And  see  supra,  XII,  B,  2. 

It  is  a  question  for  the  jury  to  determine 
whether  there  is  fraudulent  overvaluation. 
Western  Assur  Co.  v.  Ray,  105  Ky.  523,  49 
S.  W.  326,  20  Ky.  L.  Rep.  1360;  Goldstein 
V.  Franklin  Mut.  F.  Ins.  Co.,  170  Mass.  243, 
49  N.  E.  115;  Rice  v.  Provincial  Ins.  Co.,  7 
U.  C.  C.  P.  548. 

4.  Waiver  or  estoppel:  Affecting  right  to 
avoid  policy  see  supra,  XIV.  Affecting  valid- 
ity of  contract  see  supra,  VI,  E. 

5.  Rokes  V.  Amazon  Ins.  Co.,  51  Md.  512, 
34  Am.  Rep.  323 ;  Dobson  v.  Hartford  F.  Ins. 
Co.,  86  N.  Y.  App.  Div.  115,  83  N.  Y.  Suppl. 
456. 

Necessity  of  estoppel  or  consideration. — 
While  it  has  been  said  that  a  condition  of 
the  policy  as  to  notice  or  proofs  can  be 
waived  only  by  agreement  supported  by  a. 
consideration  or  by  an  estoppel  which  in- 
volves some  act  of  the  insured  to  his  detri- 
ment in  reliance  on  the  conduct  of  the  com- 
pany (McDermott  v.  Lycoming  F.  Ins.  Co., 
44  N.  Y.  Super.  Ct.  221),  the  general  rule 
as  has  been  stated  (see  supra,  XIV,  A,  2)  is 
that  a  waiver  may  be  effectual,  although 
there  is  neither  estoppel  (Fink  v.  Lancashire 
Ins.  Co.,  60  Mo.  App.  673)  nor  a  considera- 
tion (Dobson  V.  Hartford  F.  Ins.  Co.,  86 
N.  Y.  App.  Div.  115,  83  N.  Y.  Suppl.  456). 

Necessity  of  writing. —  It  is  not  necessary 
that  waiver  of  notice  or  proofs  be  in  writing. 
It  is  sufficient  that  the  company  has  acted 
in  such  a  manner  as  to  authorize  a  person  of 
ordinary  prudence  to  believe  that  the  require- 
ments of  the  policy  have  been  waived.  Na- 
tional F.  Ins.  Co.  V.  U.  S.  Building,  etc., 
Assoc,  54  S.  W.  714,  21  Ky.  L.  Rep.  1207; 
American  F.  Ins.  Co.  v.  Bland,  40  S.  W.  670, 
19  Ky.  L.  Rep.  287.  Requirement  that  waiver 
by  agent  must  be  in  writing  see  infra,  XVII, 
D,  4,  d,  (II). 
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80  that  breach  of  such  condition  cannot  be  relied  on  as  a  defense  to  recovery 
under  the  poUcy.' 

b.  Dependent  Upon  Time  of  Waiver.  A  waiver  of  conditions  as  to  notice  or 
proofs  of  loss  will  be  effectual,  although  the  act  or  conduct  of  the  company  relied 
upon  to  constitute  such  waiver  is  subsequent  to  the  time  when,  by  the  terms  of 
the  policy,  such  notice  or  proofs  should  have  been  furnished.' 

c.  Partial  Waiver.  There  may  be  a  waiver  as  to  preliminary  notice  which 
does  not  amount  to  a  waiver  of  formal  notice  and  proofs  as  to  the  particulars  of 
the  loss.' 

3.  Waiver  by  Officers.'  Any  oflBcer  of  the  company  having  authority  to  bind 
it  in  the  conduct  of  its  business  may  waive  the  conditions  of  the  policy  as  to 
notice  and  proofs.'" 

4.  Waiver  by  Agents  " —  a.  With  Limited  Authority.  Neither  mere  soliciting 
agents  having  no  authority  to  bind  the  company  by  contract  of  insurance'^  nor 
agents  having  only  authority  to  countersign  and  deliver  policies  issued  by  the 
company ''  can  waive  the  requirements  in  such  policies  as  to  notice  and  proofs. 


6.  California. —  Williams  v.  Hartford  Ins. 
Co.,  54  Cal.  442,  35  Am.  Rep.  77. 

Indiana. —  American  F.  Ins.  Co.  v.  Sisk,  9 
Ind.  App.  305,  36  N.  E.  659. 

Iowa. — Eggleston  v.  Council  Bluffs  Ins.  Co., 
65  Iowa  308,  21  N.  W.  652. 

Pennsylvania. —  Snowden  v.  Kittanning  Ins. 
Co.,  122  Pa.  St.  502,  16  Atl.  22;  Franklin  F. 
Ins.  Co.  V.  Updegraff,  43  Pa.  St.  350;  Com- 
monwealth Ins.  Co.  V.  Sennett,  41  Pa.  St. 
161 ;  Inland  Ins.,  etc.y  Co.  v.  Stauffer,  33 
Pa.  St.  397;  Insurance  Co.  v.  O'Hanlon,  1 
Wkly.  Notes   Cas.   33. 

West  Virginia. — Eheims  v.  Standard  F.  Ins. 
Co.,  39  W.  Va.  672,  20  S.  E.  670. 

United  States. —  Perry  v.  Faneuil  Hall  Ins. 
Co.,  11  Fed.  4§2. 

Canada. —  Walker  v.  Western  Assur.  Co., 
18  U.  C.  Q.  B.  19. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1370, 
And  see  supra,  XIV,  A,  4. 

A  mortgagee  entitled  to  the  benefit  of  the 
policy  may  take  advantage  of  the  waiver,  al- 
though such  waiver  has  been  made  only  with 
reference  to  the  mortgagor,  by  whom  the  pol- 
icy was  taken.  State  Ins.  Co.  v.  Ketcham,  9 
Kan.  App.  552,  58  Pac.  229;  Nickerson  v. 
Nickerson,  80  Me.  100,  12  Atl.  880. 

What  law  governs. —  The  effect  of  a  waiver 
is  to  be  determined  by  the  laws  of  the  place 
where  the  action  is  brought  and  not  by  that 
of  the  place  where  the  contract  was  made. 
Waydell  v.  Provincial  Ins.  Co.,  21  U.  C.  Q.  B. 
612. 

7.  Rokes  V.  Amazon  Ins.  Co.,  51  Md.  512, 
34  Am.  Rep.  323;  Fink  v.  Lancashire  Ins. 
Co.,  60  Mo.  App.  673;  Dobson  v.  Hartford 
F.  Ins.  Co.,  86  N.  Y.  App.  Div.  115,  83  N.  Y. 
Suppl.  456;  Baumgartel  v.  Providence  Wash- 
ington Ins.  Co.,  61  Hun  (N.  Y.)  118,  15  N.  Y. 
Suppl.  573;  United  Firemen's  Ins.  Co.  v. 
Kukral,  7  Ohio  Cir.  Ct.  356,  4  Ohio  Cir.  Dec. 
633. 

It  has  been  suggested  that  the  waiver 
should  have  become  efiTectual  before  the  ex- 
piration of  the  time  limited  (Bolan  v.  Phila- 
delphia Fire  Assoc,  58  Mo.  App.  225;  Gale 
r.  Des  Moines  State  Ins.  Co.,  33  Mo.  App. 
664;   Brown  V.  London  Assur  Corp.,  40  Hun 
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(N.  Y.)  101),  and  that  at  any  rate  the 
waiver  should  have  taken  place  before  the 
bringing  of  action  (Smith  v.  State  Ins.  Co., 
64  Iowa  716,  21  N.  W.  145;  Westchester  F. 
Ins.  Co.  V.  Coverdale,  9  Kan.  App.  651,  58 
Pac.  1029),  unless  the  subsequent  action  or 
conduct  of  the  company  is  such  as  to  work 
an  estoppel  (Bolan  v.  Philadelphia  Fire  As- 
soc, 58  Mo.  App.  225).  But  these  cases  are 
not  in  harmony  with  those  first  cited  in  this 
note. 

8.  Desilver  v.  State  Mut.  Ins.  Co.,  38  Pa. 
St.  130;  Warner  v.  Insurance  Co.  of  North 
America,  35  Leg.  Int.  (Pa.)  293. 

9.  Waiver  by  ofScers  see  also  supra,  XIV, 
B,  1,  a. 

10.  Powers  v.  New  England  F.  Ins.  Co.,  68 
Vt.  390,  35  Atl.  331. 

OflScers  of  a  mutual  company  have  such 
authority.  Lewis  v.  Monmouth  Mut.  F.  Ins. 
Co.,  52  Me.  492;  Priest  v.  Citizens'  Mut.  F. 
Ins.  Co.,  3  Allen   (Mass.)   602. 

Where  the  policy  stipulated  that  proofs 
should  be  delivered  at  the  company's  office, 
and  delivery  was  made  to  an  officer  in  charge 
of  the  office,  it  was  held  that  such  officer 
was  authorized  to  waive  further  proofs  than 
those  submitted.  Edgerly  v.  Farmers'  Ins. 
Co.,  48  Iowa  644. 

11.  Waiver  by  agent  see  also  supra,  XIV, 
B,  1,  b. 

12.  American  Cent.  Ins.  Co.  v.  Birds  Bldg., 
etc.,  Assoc,  81  111.  App.  258;  Forest  City 
Ins.  Co.  V.  School  Directors  Dist.  No.  1,  4 
111.  App.  145;  Ide  v.  Phoenix  Ins.  Co.,  12  Fed. 
Cas.  No.  7,001,  2  Biss.  333. 

13.  Arkansas. — Burlington  Ins.  Co.  v.  Ken- 
nerly,  60  Ark.  532,  31  S.  W.  155. 

Massachusetts. —  Lohnes  v.  Insurance  Co. 
of  North  America,  121  Mass.  439. 

Minnesota. —  Ermentraut  v.  Girard  F.  &  M. 
Ins.  Co.,  63  Minn.  305,  65  N.  W.  635,  56  Am. 
St.  Rep.  481,  30  L.  R.  A.  346;  Shapiro  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  61  Minn.  135,  63 
N.  W.  614;  Bowlin  v.  Hekin  F.  Ins.  Co.,  36 
Minn.  433,  31  N.  W.  859. 

Missouri. —  McCollum  v.  North  British, 
etc.,  Ins.  Co.,  65  Mo.  App.  304. 

New  York. —  Bush  v.  Westchester  F.  Ins. 
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b.  With  General  Authority.  But  an  agent  who  has  authority  to  bind  the 
•company  by  a  contract  for  insurance  and  to  issue  a  pohcy  in  pursuance  of  such 
■contract  may  waive  the  conditions  of  the  contract  as  to  notice  and  proofs,"  and 
by  holding  an  agent  out  as  having  authority  to  bind  the  company  by  liis  acts,  tlie 
company  may  be  bound  by  his  waiver.^' 

e.  With  Power  to  Adjust  Losses.  One  wlio  is  intrusted  by  the  insurer  with 
apparent  power  to  adjust  the  loss  has  authority  to  waive  notice  and  proofs  of  loss.'* 


Co.,  63  N.  Y.  531  [reversing  2  Thomps.  &  C. 
629]. 

Vermont. —  Smith  v.  Niagara  F.  Ins.  Co., 
60  Vt.  682,  15  Atl.  353,  6  Am.  St.  Hep.  144, 

I  L.  R.  A.  216. 

Wiscohsin. —  Knudson  v.  Hekla  F.  Ins.  Co., 

75  Wis.  198,  43  N.  W.  954. 

United-  States. —  Harrison  v.  Hartford  P. 
Ins.  Co.,  59  Fed.  732. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1374. 

14.  Alabama. — Syndicate  Ins.  Co.  v.  Cateh- 
ings,  104  Ala.  176,  16  So.  46. 

Florida. —  Indian  River  State  Bank  v. 
Hartford  F.  Ins.  Co.,   (1903)   35  So.  228. 

Illinois. — ■  Citizens'  Ins.  Co.  i".  Stoddard, 
197  111.  330,  64  N.  E.  355. 

Eenttwky. —  Insurance  Co.  of  North  Amer- 
ica V.  Forwood  Cotton  Co.,  12  Ky.  L.  Rep. 
846. 

Massachusetts. —  Eastern  R.  Co.  v.  Relief 
F.  Ins.  Co.,  105  Mass.  570. 

Michigan.  —  Security  Ins.  Co.  v.  Fay,  22 
Mich.  467,  7  Am.  Rep.  670. 

Missouri. —  Thompson  v.  Traders'  Ins.  Co., 
169  Mo.  12,  68  S.  W.  889 ;  Nickell  v.  Phoenix 
Ins.  Co.,  144  Mo.  420,  46  S.  W.  435;  Burge 
V.  Greenwich  Ins.  Co.,  106  Mo.  App.  244,  80 
S.  W.  342;  Harness  v.  National  F.  Ins.  Co., 

76  Mo.  App.  410;  McCollum  v.  Hartford  F. 
Ins.  Co.,  67  Mo.  App.  76. 

New  Jersey. —  Snyder  v.  Dwelling  House 
Ins.  Co.,  59  N.  J.  L.  544,  37  Atl.  1022,  59 
Am.  St.  Rep.  625 ;  Gray  v.  Blum,  55  N.  J.  Eq. 
553,  38  Atl.  646. 

New  York. —  McCoubray  v.  St.  Paul  F.  & 
M.  Ins.  Co.,  169  N.  Y.  590,  62  N.  E.  1097 
[affirming  50  N.  Y.  App.  Div.  416,  64  N.  Y. 
Suppl.  112] ;  McGuire  v.  Hartford  F.  Ins.  Co., 
158  N.  Y.  680,  52  N.  E.  1124;  Amaldone  v. 
Insurance  Co.  of  North  America,  15  N.  Y. 
App.  Div.  232,  44  N.  Y.  Suppl.  201. 

Ohio. —  Stacy  v.  Norwich  Union  F.  Ins. 
Soc,  25  Ohio  Cir.  Ct.  67. 

Canada. —  Western  Assur.  Co.  v.  Pharand, 

II  Quebec  Q.  B.  144. 

See  28  Cent.  Dig.  tit.  "  Insurance,''  §  1374. 

15.  Van  Allen  v.  Farmers'  Joint-Stock  Ins. 
Co.,  10  Hun  (N.  Y.)  397;  Enos  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  4  S.  D.  639,  57  N.  W.  919, 
46  Am.  St.  Rep.  796. 

16.  By  acts  or  conduct  In  proceeding  to 
adjust  the  loss  without  notice  or  proofs  hav- 
ing been  furnished  he  waives  the  condition 
in  the  policy  requiring  notice  and  proofs  as 
a  condition  precedent  to  liability  on  the  part 
•of  the  company.. 

Alabama. —  Liverpool,  etc.,  Ins.  Co.  v. 
Tillis,  110  Ala.  201,  17  So.  672. 

Arkansas. —  Minneapolis  F.  &  M.  Mut.  Ins. 
■Co.  V.  Fultz,  (1904)  80  S.  W.  576. 


Colorado. —  California  Ins.  Co.  r.  Gracey, 
15  Colo.  70,  24  Pac.  577,  22  Am.  St.  Rep.  376; 
Helvetia  Swiss  F.  Ins.  'Co.  v.  Edward  P. 
AUis  Co.,  11  Colo.  App.  264,  53  Pac.  242. 

Indiana. —  Germania  F.  Ins.  Co.  v.  Pitcher, 
160  Ind.  392,  64  N.  E.  921,  66  N.  E.  1003; 
^tna  Ins.  Co.  v.  Shryer,  85  Ind.  362;  Prus- 
sian Nat.  Ins.  Co.  v.  Peterson,  30  Ind.  App. 
289,  64  N.  E.  102;  Western  Assur.  Co.  V. 
McCarty,  18  Ind.  App.  449,  48  N.  E.  265. 

Iowa. —  Ervay  v.  Philadelphia  Fire  Assoc, 
119  Iowa  304,  93  N.  W.  290;  Lake  v.  Farm- 
ers' Ins.  Co.,  110  Iowa  473,  81  N.  W.  710; 
Smith  V.  Continental  Ins.  Co.,  108  Iowa  382, 
79  N.  W.  126. 

Kansas. — •  Des  Moines  State  Ins.  Co.  v. 
Ketcham,  9  Kan.  App.  552,  58  Pac.  229; 
Dwelling-House  Ins.  Co.  v.  Osborn,  1  Kan. 
App.  197,  40  Pac.  1099. 

Louisiana. —  McClelland  v.  Greenwich  Ins. 
Co.,  107  La.  124,  31  So.  691. 

Maine. —  Day  v.   Dwelling-House  Ins.   Co., 

81  Me.  244,  16  Atl.  894. 

Maryland. —  Farmers'  F.  Ins.  Co.  v.  Baker, 
94  Md.  545,  51  Atl.  184;  Hartford  F.  Ins. 
Co.  !'.  Keating,  86  Md.  130,  38  Atl.  29. 

Michigan. —  Gristock  v.  Royal  Ins.  Co.,  84 
Mich.  161,  47  N.  W.  549,  87  Mich.  428,  49 
N.  W.  634. 

Missouri. —  Terti  i".  American  Ins.  Co.,  76 
Mo.  App.  42;  Landrum  v.  American  Cent. 
Ins.  Co.,  68  Mo.  App.  339 ;  McCollum  v.  Liver- 
pool, etc.,  Ins.  Co.,  67  Mo.  App.  66. 

New  Hampshire. —  Perry  v.  Dwelling-House 
Ins.  Co.,  67  N.  H.  291,  33  Atl.  731,  68  Am. 
St.  Rep.  668. 

New  Jersey. —  Snyder  v.  Dwelling  House 
Ins.  Co.,  59  N.  J.  L.  544,  37  Atl.  1022,  59 
Am.  St.  Rep.  625. 

Neio  York. —  Smaldone  v.  Insurance  Co.  of 
North  America,  162  N.  Y.  580,  57  N.  E.  168; 
Sergent  v.  Liverpool,  etc.,  Ins.  Co.,  155  N.  Y. 
349,  49  N.  E.  935;  Messmer  l).  Niagara  F. 
Ins.  Co.,  24  N.  Y.  App.  Div.  241,  48  N.  Y. 
Suppl.  478;  Sharpey  v.  Milwaukee  Mechan- 
ics' Ins.  Co.,  8  N.  Y.  App.  Div.  354,  40  N.  Y. 
Suppl.  817;  McGuire  v.  Hartford  F.  Ins.  Co., 
7  N.  Y.  App.  Div.  575,  40  N.  Y.  Suppl.  300; 
Ralli  V.  White,  20  Misc.  635,  46  N.  Y.  Suppl. 
376;  Bishop  v.  Agricultural  Ins.  Co.,  9  N.  Y. 
Suppl.  350. 

North  Carolina. — ■  Strause  v.  Palatine  Ins. 
Co.,  128  N.  C.  64,  38  S.  E.  256. 

Pennsylvania. — ■  Fritz  r.  Lebanon  Mut.  Ins. 
Co.,  154  Pa.  St.  384,  26  Atl.  7;  Carnes  V. 
Farmers'  F.  Ins.  Co.,  20  Pa.  Super.  Ct.  634. 

South  Dakota. —  Hitchcock  r\  State  Ins. 
Co.,  10  S.  D.  271,  72  N.  W.  898. 

Virginia. —  Travelers'   Ins.    Co.   v.   Harvey, 

82  Va.  949,  5  S.  E.  553. 
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d.  Limitation  on  Power  of  Agent  —  (i)  By  Statute.  A  statutory  provision 
that  no  agent  siiall  have  power  to  waive  any  conditions  of  the  policy  in  writing 
indorsed  thereon  is  valid,  and  a  verbal  waiver  of  proofs  by  an  agent  is  not  bind- 
ing on  the  company." 

(ii)  In  Policy.  However,  an  agent  having  power  to  bind  the  company  by  a 
contract  of  insurance  may  waive  tlie  condition  in  a  policy  that  no  waiver  of  such 
conditions  shall  be  valid  unless  in  writing  indorsed  on  the  policy,^'  and  therefore 
may,  notwithstanding  such  limitation  of  authority,  waive  conditions  as  to  notice 
and  proofs  of  loss.*'  In  some  cases  this  conclusion  is  supported  on  the  theory 
that  the  stipulatipn  against  varying  the  terms  of  the  contract  except  by  writing 
indorsed,  etc.,  has  reference  to  the  conditions  ailecting  the  validity  of  the  contract 
and  not  to  provisions  as  to  the  liability  to  the  company  for  a  loss,  to  which  notice 
and  proofs  of  loss  necessarily  relate.^" 


Wyoming. —  Kahn  v.  Traders'  Ins.  Co.,  4 
Wyo.  419,  34  Pac.  1059,  62  Am.  St.  Rep.  47. 

Canada. —  Western  Assur.  Co.  v.  Pharand, 
11  Quebec  Q.  B.  144. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1375 ; 
and  supra,  XIV,  B,  1,  c. 

But  it  is  said,  in  some  cases  that  the  mere 
fact  that  a  person  is  the  adjusting  agent  for 
a  company  does  not  of  itself  establish  his 
authority  to  waive  the  conditions  of  the  con- 
tract (Lake  v.  Farmers'  Ins.  Co.,  110  Iowa 
473,  81  N.  W.  710;  Barre  v.  Council  Bluffs 
Ins.  Co.,  76  Iowa  609,  41  N.  W.  373;  Hollis  v. 
State  Ins.  Co.,  65  Iowa  454,  21  N.  W.  774; 
German  Ins.  Co.  v.  Davis,  40  Nebr.  700,  59 
N.  W.  698 ) ,  and  the  adjusting  agent  for  one 
company  cannot  delegate  this  power  to  the 
adjuster  for  another  company  who  acta  at  his 
request  (Atlantic  Ins.  Co.  v.  Carlin,  58  Md. 
336 ;  McCollum  v.  North  British,  etc.,  Ins.  Co., 
65  Mo.  App.  3J34).  But  one  who  is  in  fact 
authorized  to  adjust  a  particular  loss  may 
be  presumed  to  have  authority  to  waive 
notice  and  proofs.  Slater  v.  Capital  Ins.  Co., 
89  Iowa  628,  57  N.  W.  422,  23  L.  R.  A.  181; 
Harris  v.  Phoenix  Ins.  Co.,  85  Iowa  238,  52 
vN.  W.  128  [distinguishing  Barre  v.  Council 
Bluffs  Ins.  Co.,  76  Iowa  609,  41  N.  W.  373]. 

17.  Wadhams  v.  Western  Assur.  Co.,  117 
Mich.  514,  76  N.  W.  6. 

18.  See  supra,  XIV,  B,  2. 

19.  Arkansas. —  Burlington  Ins.  Co.  v. 
Lowery,  61  Ark.  108,  32  S.  W.  383,  54  Am. 
St.  Rep.  196;  Burlington  Ins.  Co.  v.  Ken- 
nerly,  60  Ark.  532,  31  S.^W.  155. 

California. —  Carroll  h.  Girard  F^  Ins.  Co., 
72  Cal.  297,  13  Pac.  863. 

Illinois. —  Dwelling  House  Ins.  Co.  v.  Dow- 
dall,  159  111.  179,  42  N.  E.  606  {affirming  55 
111.  App.  622]. 

Joic«.^  Pringle  v.  Des  Moines  Ins.  Co.,  107 
Iowa  742,  77  N.  W.  521;  Huesinkveld  v.  St. 
,  Paul  P.  &  M.  Ins.  Co.,  106  Iowa  229,  76 
N.  W.  696;  Brock  v.  Des  Moines  Ins.  Co., 
106  Iowa  30,  75  N.  W.  683  [practically  over- 
ruling Kirkman  v.  Farmers'  Ins  Co.,  90  Iowa 
457,  57  N.  W.  952,  48  Am.  St.  Rep.  454]; 
O'Leary  v.  German  American  Ins.  Co.,  100 
Iowa  390,  69  N.  W.  686. 

Kansas. —  Phenix  Ina.  Co.  v.  Munger,  49 
Kan.  178,  30  Pac.  120,  33  Am.  St.  Rep.  360. 

Mississippi. —  Phenix  Ins.  Co.  r.  Bowdre, 
67  Miss.  620,  7  So.  596,  19  Am.  Rep.  326. 
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New  Jersey. —  Carson  v.  Jersey  City  Ins. 
Co.,  43  N.  J.  L.  300,  39  Am.  Rep.  584. 

New  York. —  Smaldone  v.  Insurance  Oo'.  of 
North  America,  15  N.  Y.  App.  Div.  232,  44 
N.  Y.  Suppl.  201 ;  Baumgartel  v.  Providence 
Washington  Ins.  Co.,  61  Hun  118,  15  N.  Y. 
Suppl.  573;  Lowry  v.  Lancashire  Ins.  Co.,  32 
Hun  329. 

Pennsylvania. —  Mix  v.  Royal  Ins.  Co.,  169 
Pa.  St.  639,  32  Atl.  460. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1376. 

In  a  few  cases  it  is  held  that  oral  waiver 
cannot  be  shown  as  against  a  stipulation  re- 
quiring a  waiver  to  be  indorsed  in  writing. 

Michigan. —  Gould  v.  Dwelling-House  Ins. 
Co.,  "90  Mich.  302,  51  N.  W.  455,  52  N.  W. 
754. 

Oregon. —  Weidert  v.  State  Ins.  Co.,  19 
Oreg.  261,  24  Pac.  242,  20  Am.  St.  Rep.  809. 

Pennsylvania. —  Universal  Mut.  F.  Ins.  Co. 
V.  Weiss,  106  Pa.  St.  20. 

South  Carolina. — Commercial  Union  Assur. 
Co.  V.  Margeson,  29  Can.  Sup.  Ct.  601  [re- 
versing 31  Nova  Scotia  337] ;  Atlas  Assur.  Co. 
V.  Brownell,  29  Can.  Sup.  Ct.  537;  Logan  t'. 
Commercial  Union  Ins.  Co.,  13  Can.  Sup.  Ct. 
270;  Caldwell  v.  Stadacona  F.,  etc.,  Ina.  Co., 
15  Nova  Scotia  218. 

Vermont. —  Smith  v.  Niagara  F.  Ins.  Co., 
60  Vt.  682,  15  Atl.  353,  6  Am.  St.  Rep.  144, 
1  L.  R.  A.  216. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1376. 

20.  Florida. —  Indian  River  State  Bank  v. 
Hartford  F.  Ins.  Co.,   (1903)   35  So.  228. 

Illinois. —  Citizens'  Ins.  Co.  v.  Stoddard, 
197  111.  330,  64  N.  E.  355. 

Indiana. —  Indiana  Ins.  Co.  v.  Capehart, 
108  Ind.  270,  8  N.  E.  285;  American  F.  Ins. 
Co.  V.  Sisk,  9  Ind.  App.  305,  36  N.  E.  659. 

Iowa. —  Lake  v.  Farmers'  Ins.  Co.,  110 
Iowa  473,  81  N.  W.  710;  Washburn-Halligan 
Coffee  Co.  v.  Merchants'  Brick  Mut.  F.  Ins. 
Co.,  110  Iowa  423,  81  N.  W.  707,  80  Am.  St. 
Rep.  311;  Stevens  v.  Citizens'  Ins.  Co.,  69 
Iowa  658,  29  N.  W.  769. 

Maryland. —  Farmers'  F.  Ins.  Co.  v.  Baker, 
94  Md.  545,  51  Atl.  184;  Rokes  v.  Amazon 
Ins.  Co.,  51  Md.  512,  34  Am.  Rep.  323; 
Franklin  F.  Ins.  Co.  v.  Chicago  Ice  Co.,  36 
Md.  102,  11  Am.  Rep.  469. 

Michigan. —  Young  v.  Ohio  Farmers'  Ins. 
Co.,  92  Mich.  68,  52  N.  W.  454. 

Missouri. —  Titsworth    v.    American    Cent. 
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5.  What  Constitutes  a  Waiver  —  a.  In  General  ^(i)  Expbess  Waives. 
Any  direction  or  assurance  by  a  competent  ofBcer  or  agent  that  notice  or  proofs 
need  not  be  given  or  will  not  be  insisted  upon  will  constitute  an  express  waiver 
of  the  requirements  in  the  policy  that  such  notice  or  proofs  be  furnished.^^ 

(ii)  Implied  Waiver.  Notice  or  proofs  may  also  be  waived  by  acts  or  con- 
duct of  authorized  officers  or  agents  inconsistent^  with  the  requirement  that 
notice  or  proofs  be  furnished  as  required  by  the  conditions  or  stipulations  in  the 
policy.'^ 

b.  Failure  to  Demand  Proofs.  The  mere  silence  of  the  company,  even  with 
notice  of  the  loss  and  failure  to  require  the  insured  to  comply  with  the  condi- 
tions as  to  proofs,  will  not  constitute  a  waiver  thereof.^ 

e.  Assistance  in  Furnishing  Proofs.  Where  the  company  furnishes  to  the 
insured  blanks  fo:^  proofs  or  assists  him  in  making  such  proofs  it  cannot  after- 
ward complain  that  they  are  not  in  proper  form  if  such  requirements  are  com- 


Ins.  Co.,  62  Mo.  App.  310;  Okey  v.  State 
Ins.  Co.,  29  Mo.  App.  105. 

New  Jersey. —  Snyder  v.  Dwelling  House 
Ins.  Co.,  59  N.  J.  L.  544,  37  Atl.  1022,  59 
Am.  St.  Rep.  625. 

Texas. —  Philadelphia  Fire  Assoc,  i".  Jones, 
(Civ.  App.   1897)    40  S.  W.  44. 

Wisconsin. —  Matthews  v.  Capital  F.  Ins. 
Co.,  115  Wis.  272,  91  N.  W.  675. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1376. 

But  in  one  case  it  is  said  that  such  an  ex- 
planation does  not  avoid  the  effect  of  a  stipu- 
lation against  waiver  of  any  provision  of  the 
policy  and  therefore  the  provisions  of  the 
policy  as  to  notice  and  proofs  of  loss  cannot 
he  waived  by  an  agent  except  in  writing  as 
provided  by  the  policy.  Dwelling-House  Ins. 
Co.  V.  Snyder,  59  N.  J.  L.  18,  34  Atl.  931. 

21.  Indiana. —  Phenix  Ins.  Co.  v.  Pickel,  3 
Ind.  App.  332,  29  N.  E.  432. 

Iowa. — •  Scott  V.  Security  F.  Ins.  Co.,  98 
Iowa  67,  66  N.  W.  1054. 

Kentucky. —  Citizens'  Ins.  Co.  v.  Bland,  39 
S.  W.  825,  19  Ky.  L.  Rep.  110;  American 
Cent.  Ins.  Co.  v.  Heaverin,  35  S.  W.  922,  18 
Ky.  L.  Rep.  190;  American  Cent.  Ins.  Co.  v. 
Heaverin,  16  Ky.  L.  Rep.  95;  Insurance  Co. 
of  North  America  v.  Forwood  Cotton  Co.,  12 
Ky.  L.  Rep.  846. 

Massachusetts. —  Priest  v.  Citizens'  Mut.  F. 
Ins.  Co.,  3  Allen  602. 

Michigan. —  Young  v.  Ohio  Farmers'  Ins. 
Co.,  92  Mich.  68,  52  N.  W.  454. 

Minnesota. —  Phoenix  Ins.  Co.  v.  Taylor,  5 
Minn.  492. 

Montana. —  Wright  v.  Fire  Ins.  Co.,  12 
Mont.  474,  31  Pac.  87,  19  L.  R.  A.  211. 

Neio  Hampshire. —  Taylor  r.  Roger  Wil- 
liams Ins.  Co.,  51  N.  H.  50. 

New  York. —  Van  Deusen  v.  Charter  Oak 
F.  &  M.  Ins.  Co.,  1  Rob.  55. 

Pennsylvania. —  Carey  v.  Allemania  F.  Ins. 
Co.,  171  Pa.  St.  204,  33  Afl.  185. 

Texas. —  German  Ins.  Co.  v.  Norris,  11  Tex. 
Civ.  App.  250,  32  S.  W.  727. 

United  States. — Harrison  r.  German- Amer- 
ican F.  Ins.  Co.,  67  Fed.  577. 

Canada. —  Duffy  v.  La  Compagnie  D' Assur- 
ance, etc.,  23  Quebec  Super.  Ct.  181. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1378. 

'     23.  The  conduct  relied  upon  must  be  such 

as  is  inconsistent  with  a  subsequent  claim 


that  the  right  to  recover  under  the  policy 
has  been  defeated  by  the  failure  to  give  notice 
or  furnish  proofs.  Smith  v.  Haverhill  Mut. 
F.  Ins.  Co.,  1  Allen  (Mass.)  297,  79  Am.  Dec. 
733;  Grigsby  v.  German  Ins.  Co.,  40  Mo. 
App.  276;  Boyle  v.  North  Carolina  Mut.  Ins. 
Co.,  52  N.  C.  373. 

23.  Kentucky. —  Insurance  Co.  of  North 
America  v.  Forwood  Cotton  Co.,  12  Ky.  L. 
Rep.  846;  Agricultural  Ins.  Co.  v.  Yates,  10 
Ky.  L.  Rep.  984. 

Maryland. —  Rokes  v.  Amazon  Ins.  Co.,  51 
Md.  512,  34  Am.  Rep.  323. 

Minnesota. —  McCarvel  v.  Phenix  Ins.  Co., 
64  Minn.  193,  66  N.  W.  367. 

Missouri. —  Maddox  v.  German  Ins.  Co.,  39 
Mo.  App.  198 ;  Erwin  v.  Springfield  F.  &  M. 
Ins.  Co.,  24  Mo.  App.  145. 

New  York. — ■  Trippe  v.  Provident  Fund 
Soc,  140  N.  Y.  23,  35  N.  E.  316,  37  Am.  St. 
Rep.  529,  22  L.  R.  A.  432 ;  Weed  v.  Hamburg- 
Bremen  F.  Ins.  Co.,  133  N.  Y.  394,  31  N.  E. 
231. 

Ohio. —  Hobson  v.  Queen  Ins.  Co.,  2  Ohio 
S.  &  C.  PI.  Dec.  475,  2  Ohio  N.  P.  296. 

Pennsylvania. —  Inland  Ins.,  etc.,  Co.  v. 
Stauffer,  33  Pa.  St.  397. 

South  Carolina. — ■  Neve  v.  Charleston  Ins., 
etc.,  Co.,  2  McMull.  237. 

United  States. —  Weeks  v.  Lycoming  F.  Ins. 
Co.,  29  Fed.  Cas.  No.  17,353. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1382 
et  seq. 

Knowledge  of  failure  to  comply  with  the 
conditions  of  tlie  policy  or  of  the  act  of  an 
unauthorized  agent  in  attempting  to  waive 
such  conditions  is  essential  to  the  validity  of 
the  waiver.  Guernsey  v.  American  Ins.  Co., 
17  Minn.  104. 

24.  A  labama. —  Central  City  Ins.  Co.  v. 
Gates,  86  Ala.  558,  6  So.  83,  11  Am.  St.  Rep. 
67. 

Indiana. —  Continental  Ins.  Co.  v.  Dorman, 
125  Ind."  189,  25  N.  E.  213. 

Massachusetts. —  Smith  v.  Haverhill  Mut. 
F.  Ins.  Co.,  1  Allen  297,  79  Am.  Dec.  733. 

Pennsylvania. —  Mueller  v.  South  Side  F. 
Ins.  Co.,  87  Pa.  St.  399. 

Wisconsin. —  Cornell  v.  Milwaukee  Mut.  F. 
Ins.  Co.,  18  Wis.  387. 

United  States. — ^  Williams  v.  Queen's  Ins. 
Co.,  39  Fed.  167. 
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plied  with ;  ^  and  if  the  agent  offers  to  furnish  blanks  and  fails  to  do  so  the  want 
of  proofs  is  waived.^^ 

d.  Retaining  Without  Objection.  The  receipt  and  retention  without  objec- 
tion by  the  company  of  what  purport  to  be  proofs  of  Joss  in  compliance  with  the 
requirements  of  the  policy  will  constitute  a  waiver  of  defects  in  such  proof ;  '^ 


Canada. —  O'Connor  v.  Commercial  Union 
Ins.  Co.,  12  Nova  Scotia  119;  Cameron  v. 
Times,  etc.,  F.  Ins.  Co.,  7  U.  C.  C.  P.  234; 
Whyte  V.  Western  Assur.  Co.,  22  L.  C.  Jur. 
215,  7  Rev.  L6g.  106. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1385. 

25.  Burlington  Ins.  Co.  v.  Lowery,  61  Ark. 
108,  32  S.  W.  383,  54  Am.  St.  Rep.  196; 
Bromberg  v.  Minnesota  Fire  Assoc.,  45  Minn. 
318,  47  N.  W.  975;  McCullough  v.  Phcenix 
Ins.  Co.,  113  Mo.  606,  21  S.  W.  207;  Palmer 
v.  St.  Paul  P.  &  M.  Ins.  Co.,  44  Wis.  201; 
Warner  v.  Peoria  M.  &  F.  Ins.  Co.,  14  Wis. 
318. 

36.  Kenton  Ins.  Co.  v.  Wigginton,  89  Ky. 
330,  12  S.  W.  668,  11  Ky.  L.  Rep.  539,  7 
L.  R.  A.  81 ;  Craighton  v.  Agricultural  Ins. 
Co.,  39  Hun  (N.  Y.)  319;  Davison  v.  Guar- 
dian Assur.  Co.,  176  Pa.  St.  525,  35  Atl. 
220;  Everett  v.  London,  etc.,  Ins.  Co.,  142 
Pa.  St.  332,  21  Atl.  819,  24  Am.  St.  Rep. 
499;  Hutchinson  v.  Niagara  Dist.  Mut.  F. 
Ins.  Co.,  39  U.  C.  Q.  B.  '483. 

But'  mere  failure  to  furnish  blanks  when 
requested  does  not  constitute  a  v^aiver.  Bir- 
mingham V.  Farmers'  Joint  Stock  Ins.  Co., 
67  Barb.  (N.  Y.)  595;  Coldham  v.  American 
Casualty,  etc.,  Co.,  8  Ohio  Cir.  Ct.  620,  4 
Ohio  Cir.  Dec.  548;  Lycoming  County  Ins. 
Co.  V.  Updegraff,  40  Pa.  St.  311.  By  a  stat- 
ute, however,  in  Missouri  the  company  is  re- 
quired on  request  to  furnish  blanks  for 
making  proofs,  and  failure  to  do  so  on  a  re- 
quest constitutes  a  waiver.  Meyer  v.  Insur- 
ance Co.  of  North  America,  73  Mo.  App.  166; 
Warren  v.  Bankers',  etc.,  Town  Mut.  Co.,  72 
Mo.  App.  188. 

37.  Alabama. — Taber  v.  Royal  Ins.  Co.,  124 
Ala.  681,  26  So.  252;  Capital  City  Ins.  Co.  v. 
Caldwell,  95  Ala.  77,  10  So.  355. 

Connecticut. —  Daniels  v.  Equitable  F.  Ins. 
Co.,  50  Conn.  551. 

Georgia. —  Phenix  Ins.  Co.  v.  Hart,  112  Ga. 
765,  38  S.  E.  67. 

Illinois. —  Hartford  F.  Ins.  Co.  v.  Walsh, 
54  111.  164,  5  Am.  Rep.  115;  Manchester  F. 
Assur.  Co.  V.  Ellis,  85  111.  App.-  634 ;  Phenix 
Ins.  Co.  V.  Lewis,  63  111.  App.  228;  New 
York  Nat.  Ace.  Soc.  v.  Taylor,  42  111.  App. 
97;  Germania  F.  Ins.  Co.  v.  Frazier,  22  111. 
App.  327. 

Indiana. —  Germania  P.  Ins.  Co.  v.  Stewart, 
13  Ind.  App.  627,  42  N.  E.  286. 

louM. —  Condon  v.  Des  Moines  Mut.  Hail 
Assoc.,  120  Iowa  80,  94  N.'W.  477;  Ruthven 
V.  American  F.  Ins.  Co.,  102  Iowa  550,  71 
N.  W.  574. 

Louisiana. —  Purves  v.  Germania  Ins.  Co., 
44  La.  Ann.  123,  10  So.  495. 

Massachusetts. —  Faulkner  v.  Manchester 
F.  Assur.  Co.,  171  Mass.  349,  50  N.  E.  529; 
Merrill  v.  Colonial  Mut.  P.  Ins.  Co.,  169 
Mass.  10,  47  N.  E.  439,  61  Am.  St.  Rep.  268. 
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Michigan. —  Residence  F.  Ins.  Co.  v.  Hanna- 
wold,  37  Mich.  103;  Hibernia  Ins.  Co.  v. 
O'Connor,  29  Mich.  241. 

Minnesota. —  Devil's  Lake  First  Nat.  Bank 
V.  American  Cent.  Ins.  Co.,  58  Minn.  492,  60 
N.  W.  345;  Newman  v.  Springfield  F.  &  M. 
Ins.  Co.,  17  Minn.  123. 

Mississippi. —  American  L.  Ins.  Co.  v.  Ma- 
hone,  56  Miss.  180. 

Missouri.^- St.  Louis  Ins.  Co.  v.  Kyle,  II 
Mo.  278,  49  Am.  Dec.  74;  Sisk  v.  American 
Cent.  F.  Ins.  Co.,  95  Mo.  App.  695,  69  S.  W. 
687. 

New  Hampshire. —  Taylor  v.  Roger  Wil- 
liams Ins.  Co.,  51  N.  H.  50. 

New  Jersey. —  Gray  v.  Blum,  55  N.  J.  Eq. 
553,  38  Atl.  646. 

New  York. —  Cummer  Lumber  Co.  v.  Asso- 
ciated Manufacturers'  Mut.  F.  Ins.  Corp.,  173' 
N.  Y.  633,  66  N.  E.  1106;  Sharp  v.  Milwaukee 
Mechanics'  Ins.  Co.,  158  N.  Y.  696,  53  N.  E. 
1132;  De  Van  v.  Commercial  Travelers'  Mut. 
Ace.  Assoc,  157  N.  Y.  690,  51  N.  E.  1090;  De 
Witt  V.  Agricultural  Ins.  Co.,  157  N.  Y.  353, 
51  N.  E.  977  [affirming  89  Hun  229,  36  N.  Y. 
Suppl.  570] ;  Bumstead  v.  Dividend  Mut.  Ins. 
Co.,  12  N.  Y.  81;  Weber  v.  Germania  F.  Ins.. 
Co.,  16  N.  Y.  App.  Div.  696,  44  N.  Y.  Suppl. 
976;  Partridge  v.  Milwaukee  Mechanics'  Ins. 
Co.,  13  N.  Y.  App.  Div.  519,  43  N.  Y.  Suppl. 

032  [affirmed  in  162  N.  Y.  597,  57  N.  E. 
1119];  Bear  v.  Atlanta  Home  Ins.  Co.,  34 
Misc.  613,  70  N.  Y.  Suppl.  581;  Palmer  v. 
Great  Western  Ins.  Co.,  10  Misc.  167,  30  N.  Y. 
Suppl.  1044;  Brink  v.  Guaranty  Mut.  Ace. 
Assoc,  7  N.  Y.  Suppl.  847;  Brothers  v.  Cali- 
fornia Ins.  Co.,  3  N.  Y.  Suppl.  89 ;  Strong  v. 
North  American  F.  Ins.  Co.,  1  Alb.  L.  J. 
162. 

Pennsylvania. — ■  Moyer  v.  Sun  Ins.  Office, 
176  Pa.  St.  579,  35  Atl.  221,  53  Am.  St.  Rep. 
690;  Welsh  v.  London  Assur.  Corp.,  151  Pa. 
St.  607,  25  Atl.  142,  31  Am.  St.  Rep.  786; 
Everett  ».  London,  etc.,  Ins.  Co.,  142  Pa.  St. 
332,  21  Atl.  819,  24  Am.  St.  Rep.  499;  Commer- 
cial Union  Assur.  Co.  v.  Hocking,  115  Pa.  St. 
407,  8  Atl.  589,  2  Am.  St.  Rep.  562;  Stainer 
V.  Royal  Ins.  Co.,  13  Pa.  Super.  Ct.  25; 
Yuengling  v.  Jennings,  6  Pa.  Super.  Ct. 
614. 

Texas. —  Merchants'  Ins.  Co.  v.  Riehman,. 
(Civ.  App.  1897)  40  S.  W.  831;  Northern 
Assur.  Co.  V.  Samuels,  11  Tex.  Civ.  App.  417,. 

33  S.  W.  239. 

Virginia. — ^Georgia  Home  Ins.  Co.  v.  Goode, 
95  Va.  751,  30  S.  El  366. 

West  Virginia. —  Rheims  i>.  Standard  F. 
Ins.  Co.,  39  W.  Va.  672,  20  S.  E.  670. 

Wisconsin. —  Vergeront  v.  German  Ins.  Co., 
86  Wis.  425,  56  N.  W.  1096;  Vangindertaelen 
V.  Phenix  Ins.   Co..  82  Wis.   112,  51   N.   W. 
1122,  33  Am.  St.  Rep.  29;  Badger  v.  Phoenix. 
Ins.  Co.,  49  Wis.  396,  5  N.  W.  848. 
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for  the  insured  having  attempted  to  comply  with  the  poHcy  should  be  advised  ia 
what  respect  he  has  failed  to  comply,  in  order  that  the  objection  may  be  cured.'* 
If  the  company  intends  to  insist  on  defects,  it  should  point  out  what  defects  it 
intends  to  rely  upon  in  order  that  they  may  be  obviated  ; ''  a  mere  indefinite 
objection  is  not  sufficient,^  but  an  objection  that  the  insured  has  failed  entirely 
to  comply  with  the  conditions  of  the  policy  as  to  proofs  is  sufficient.'*  So  if  it 
refuses  to  return  the  proofs  for  correction  it  waives  its  objection.*^ 

e.  Speeifle  Objection  Waiving  OtheFS.  Wliere  the  objection  to  the  proofs  is 
based  on  one  ground  which  is  specified,  the  company  cannot  afterward  rely  upon 
another  ground  of  objection. ^^     So  a  demand  of  further  proofs  to  cure  a  specific 


United  States. — American  Credit  Indem- 
nity Co.  V.  Carrollton  Furniture  Mfg.  Co., 
95  Fed.  Ill,  36  C.  C.  A.  671;  Hamilton  v. 
Connecticut  F.  Ins.  Co.,  46  Fed.  42  [affirmed 
in  59  Fed.  258,  8  C.  C.  A.  114] ;  Spratley  v. 
Hartford  Ins.  Co.,  21  Fed.  Cas.  No.  13,256,  1 
Dill.  392;  Tisdale  i'.  Mutual  Ben.  L.  Ins.  Co., 
23  Fed.  Cas.  No.  14,059. 

Canada. —  Bowes  r.  National  Ins.  Co.,  20 
Nova  Scotia  437;  Bull  v.  North  British 
Canadian  Invest.  Co.,  15  Ont.  App.  421,  14 
Ont.  322 ;  Shannon  v.  Hasting;s  Mut.  Ins.  Co., 
2  Ont.  App.  81  [affirming  26  U.  C.  C.  P.  380] ; 
Stickney  v.  Niagara  Dist.  Mut.  Ins.  Co.,  23 
U.  C.  C.  P.  372 ;  Mason  v.  Andes  Ins.  Co.,  23 
U.  C.  C.  P.  37 ;  Western  Assur.  Co.  v.  Phar- 
and,  11  Quebec  Q.  B.  144. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §§  1384, 
1393. 

28  Indiana. —  Ft.  Wayne  Ins.  Co.  v.  Irwin, 
23  Ind.  App.  53,  54  N.  E.  817. 

loioa. —  Pringle  v.  Des  Moines  Ins.  Co.,  107 
Iowa  742,  77  N.  W.  521;  George  Dee,  etc.,  Co. 
V.  Key  City  F.  Ins.  Co.,  104  Iowa  167,  73 
N.  W.  594. 

New  York. —  Cummer  Lumber  Co.  v.  Asso- 
ciated Manufacturers'  Mut.  F.  Ins.  Corp.,  67 
N.  Y.  App.  Div.  151,  73  N.  Y.  Suppl.  668. 

Pennsylvania. — ■  Sutton  v.  American  F.  Ins. 
Co.,  188  Pa.  St.  380,  41  Atl.  537. 

South  Carolina. —  McBryde  v.  South  Caro- 
lina Mut.  Ins.  Co.,  55  S.  C.  589,  33  S.  E.  729, 
74  Am.  St.  Rep.  760. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1384, 
1393. 

29.  Florida. — Hanover  F.  Ins.  Co.  v.  Lewis, 
28  Fla.  209,  10  So.  297. 

Iowa. — ■  Dyer  v.  Des  Moines  Ins.  Co.,  103 
Iowa  524,  72  N.  W.  681. 

Maine. —  Walker  v.  Metropolitan  Ins.  Co., 
56  Me.  371. 

Maryland. —  Franklin  F.  Ins.  Co.  v.  Chicago 
Ice  Co.,  36  Md.  102,  11  Am.  Eep.  469. 

Massachusetts. —  Eliot  Five  Cents  Sav. 
Bank  v.  Commercial  Assur.  Cc,  142  Mass. 
142,  7  N.  E.  550. 

Missouri. —  Parks  v.  Phoenix  F.  Ins.  Co., 
26  Mo.  App.  511. 

New  York. —  Karelson  v.  Sun  Fire  OfiSce,  9 
N.  Y.  St.  831. 

Pennsylvania. —  Universal  F.  Ins.  Co.  v. 
Block,  109  Pa.  St.  535,  1  Atl.  523;  Susque- 
hanna Mut.  F.  Ins.  Co.  V.  Cusick,  109  Pa.  St. 
157;  Ben  Franklin  F.  Ins.  Co.  i".  Flynn,  98 
Pa.  St.  627. 

South  Carolina. —  Madsden  v.  Phoenix  F. 
Ins.  Co.,  1  S.  C.  24. 


Texas. —  Gerard  F.  &  M.  Ins.  Co.  v.  Fry- 
mier,  (Civ.  App.  1895)  32  S.  W.  55  [citing 
Commercial  Union  Assur.  Co.  v.  Meyer,  9  Tex. 
Civ.  App.  7,  29  S.  W.  93]. 

Virginia. —  Virginia  F.  &  M.  Ins.  Co.  v. 
Goode,  95  Va.  762,  30  S.  E.  370;  Morotock 
Ins.  Co.  V.  Cheek,  93  Va.  8,  24  S.  E.  464, 
57  Am.  St.  Rep.  782;  Home  Ins.  Co.  v.  Cohen, 
20  Gratt.  312. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1384, 
1393,  1394. 

30.  Illinois. — Insurance  Co.  of  North  Amer- 
ica I'.  Hope,  58  111.  75,  11  Am.  Rep.  48; 
Peoria  M.  &  F.  Ins.  Co.  v.  Lewis,  18  111.  553 ; 
American  Cent.  Ins.  Co.  v.  Brown,  29  111.  App. 
602. 

Iowa. —  Myers  v.  Council  Bluffs  Ins.  Co., 
72  Iowa  176,  33  N.  W.  453. 

Xehra^ka. —  Hartford  F.  Ins.  Co.  v.  Meyer, 
30  Nebr.  135,  46  N.  W.  292,  27  Am.  St.  Rep. 
384. 

New  York. — Paltrovitch  v.  Phoenix  Ins.  Co., 
143  N.  Y.  73,  37  N.  E.  639,  25  L.  R.  A.  198. 

Oregon. —  Schmurr  v.  State  Ins^  Co.,  30 
Oreg.  29,  46  Pac.  363. 

South  Carolina. —  Madsden  v.  Phosnix  F. 
Ins.  Co.,  1  S.  C.  24. 

South  Dakota. —  Angier  v.  Western  Assur. 
Co.,  10  S.  D.  82,  71  N.  W.  761,  66  Am.  St. 
Rep.  685. 

Texas. —  Merchants'  Ins.  Co.  v.  Reichman, 
(Civ.  App.  1897)   40  S.  W.  831. 

Virginia. —  Home  Ins.  Co.  v.  Cohen,  20 
Gratt.  312. 

United  States. —  Gauche  v.  London,  etc., 
Ins.  Co.,  10  Fed.  347,  4  Woods  102. 

See  28  Cent.  Dig.  tit.  '•  Insurance,"  §  1393 
et  seq. 

31.  Spring  Garden  Mut.  Ins.  Co.  v.  Evans, 
9  Md.  1,  66  Am.  Dec.  30;  Kimball  v.  Ham- 
ilton F.  Ins.  Co.,  8  Bosw.   (N.  Y.)  495. 

33.  Turley  v.  North  American  F.  Ins.  Co., 
25  Wend.  (N.  Y.)  374;  Findeisen  v.  Metro- 
pole  F.  Ins.  Co.,  57  Vt.  520. 

33.  Alabama. —  Fire  Ins.  Companies  v.  Fel- 
rath,  77  Ala.  194,  54  Am.  Rep.  58. 

Florida. — ■  Hanover  P.  Ins.  Co.  v.  Lewis,  28 
Fla.  209,  10  So.  297. 

Illinois. —  Kuznik  v.  Orient  Ins.  Co.,  73  111. 
App.  201. 

Maine. —  Bailey  v.  Hope  Ins.  Co.,  56  Me. 
474. 

Minnesota. —  Levine  i'.  Lancashire  Ins.  Co., 
66  Minn.  138,  68  N.  W.  855. 

Missouri. —  Phillips  v.  Protection  Ins.  Co., 
14  Mo.  220 ;  Travis  v.  Continental  Ins.  Co.,  32 
Mo.  App.  198. 
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objection  is  a  waiver  of  a  failure  to  file  the  proofs  in  time,^  and  tiie  requirement 
that  the  insured  furnish  proofs  uncalled  for  by  the  policy  is  a  waiver  of  all 
proofs.^^ 

f.  Timely  Objection.  If  the  objection  is  one  which  might  be  cured  if  made 
when  the  proofs  are  presented,  it  should  be  urged  promptly  so  that  the  insured 
shall  have  opportunity  to  obviate  it  within  the  proper  time,^'  and  if  not  made 
within  a  reasonable  time  the  objection  will  be  deemed  waived.*^  The  require- 
ment already  stated  that  specific  objection  must  be  made  or  the  retention  of  the 
proofs  will  be  deemed  a  waiver  of  objection  thereto,  leads  to  the  result  that 


Nebraska. —  Western  Home  Ins.  Co.  v. 
Richardson,  40  Nebr.  1,  58  N.  W.  597. 

'Nexo  York. —  Craighton  v.  Agricultural  Ins. 
Co.,  39  Hun  319. 

South  Dakota. —  Enos  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  4  S.  D.  639,  57  N.  W.  919,  46  Am. 
St.  Rep.  796;  Peet  v.  Dakota  F.  &  M.  Ins.  Co., 
1  S.  D.  462,  47  N.  W.  532. 

Wisconsin. — Badger  v.  Glens  Falls  Ins.  Co., 
49  Wis.  389,  5  N.  W.  845. 

United  States. —  Thompson  v.  Liverpool, 
etc.,  Ins.  Co.,  23  Fed.  Cas.  No.  13,966,  2  Hask. 
363. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1397. 

But  it  is  said  that  the  making  of  a  spe- 
cific objection  is  not  a  waiver  of  the  entire 
obligation  to  make  proofs  (Sheehan  i;.  South- 
ern Ins.  Co.,  53  Mo.  App.  351),  and  that  re- 
tention of  proofs  which  comply  with  one  con- 
dition of  the  policy  is  not  a  waiver  of  a  dis- 
tinct condition  relating  to  proofs  (Lane  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  50  Minn.  227,  52 
N.  W.  649,  17  L.  R.  A.  197 ;  Roumage  v.  Me- 
chanics' F.  Ins.  Co.,  13  N.  J.  L.  110). 

34.  Merchants'  Ins.  Co.  v.  Gibbs,  56  N.  J.  L. 
679,  29  Atl.  485,  44  Am.  St.  Rep.  413;  Ger- 
man-American Ins.  Co.  V.  Hocking,  115  Pa. 
St.  398,  8  Atl.  586;  Ligon  v.  Equitable  F.  Ins. 
Co.,  87  Tenn.  341,  10  S.  W.  768. 

35.  Waggoniek  v.  Westchester  F.  Ins.  Co., 
34  111.  App.  629;  McManus  v.  Western  Assur. 
Co.,  43  N.  Y.  App.  Div.  550,  22  Misc.  269,  48 
N.  Y.  Suppl.  820. 

36.  Alabama. —  Firemen's  Ins.  Co.  t".  Cran- 
dall,  33  Ala.  9. 

Illinois. — -Winnesheik  Ins.  Co.  v.  Schullei, 
60  111.  465;  Herron  v.  i-eoria  M.  &  F.  Ins. 
Co.,  28  111.  235,  81  Am.  Dee.  272. 

Kansas. —  German  Ins.  Co.  v.  Hall,  1  Kan. 
App.  43,  41  Pac.  69. 

Maine. —  Bartlett  v.  Union  Mut.  F.  Ins.  Co., 
46  Me.  500. 

Maryland. —  Farmers'  F.  Ins.  Co.  v.  Baker, 
94  Md.  545,  51  Atl.  184. 

Michigan. —  Mercantile  Ins.  Co.  v.  Holt- 
haus,  43  Mich.  423,  5  N.  W.  642. 

Missouri. —  Robinson  v.  Robinson,  65  Mo. 
App.  216;  Dautel  v.  Pennsylvania  F.  Ins.  Co., 
65  Mo.  App.  44;  Arnold  v.  Hartford  F.  Ins. 
Co.,  55  Mo.  App.  149. 

'New  Hampshire. —  Taylor  r.  Roger  Wil- 
liams Ins.  Co.,  51  N.  H.  50. 

New  Yor/c— O'Niel  v.  Buffalo  F.  Ins.  Co., 
3  N.  Y.  122;  Child  v.  Sun  Mut.  Ins.  Co.,  3 
Sandf.  26. 

Pennsylvania. —  Fritz  v.  Quaker  City  Mut. 
F.  Ins.  Co.,  (1893)  26  Atl.  14;  Jacoby  v. 
North  British,  etc.,  Ins.  Co.,  10  Pa.  Super.  Ct. 
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366,  44  Wkly.  Notes  Cas.  226;  Ehlers  v.  Au- 
rora F.  Ins.  Co.,  6  Pa.  Dist.  441,  19  Pa.  Co. 
Ct.  165;  Hall  v.  Insurance  Co.,  3  Phila.  331. 

United  States. —  In  re  Republic  Ins.  Co.,  20 
Fed.  Cas.  No.  11,705. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1398 
et  seq. 

This  rule  applies  even  though  the  objection 
is  that  the  proofs  are  not  furnished  within 
proper  time,  it  is  waived  if  not  seasonably 
made  (Capital  City  Ins.  Co.  v.  Caldwell,  95 
Ala.  77,  10  So.  355;  Miekley  v.  Burlington 
Ins.  Co.,  35  Iowa  174,  14  Am.  Rep.  494; 
Hibernia  Ins.  Co.  v.  O'Connor,  29  Mich.  241 ; 
Minneapolis,  etc.,  R.  Co.  v.  Home  Ins.  Co.,  64 
Minn.  61,  66  N.  W.  132;  Commercial  Union 
Assur.  Co.  V.  Hocking,  115  Pa.  St.  407,  8  Atl. 
589,  2  Am.  St.  Rep.  562;  Rheims  v.  Standard 
F.  Ins.  Co.,  39  W.  Va.  672,  20  S.  E.  670),  al- 
though in  some  cases  it  has  been  said  that 
in  such  case  retention  without  objection  is 
not  a  waiver  (Knickerbocker  Ins.  Co.  v. 
Gould,  80  111.  388 ;  St.  Louis  Ins.  Co.  v.  Kyle, 
11  Mo.  278,  49  Am.  Deo.  74;  Cohn  v.  Orient 
Ins.  Co.,  62  Mo.  App.  271;  Bell  v.  Lycoming 
F.  Ins.  Co.,  19  Hun  (N.  Y.)  238;  American 
Express  Co.  v.  Triumph  Ins.  Co.,  7  Ohio  Dec. 
(Reprint)  51,  1  Cine.  L.  Bui.  85). 

37.  Iowa. —  Young  v.  Hartford  F.  Ins.  Co., 
45  Iowa  377,  24  Am.  Rep.  784. 

Maryland. —  Planters'  Mut.  Ins.  Co.  v.  De- 
ford,  38  Md.  382;  Frederick  Coimty  Mut.  F. 
Ins.  Co.  V.  Deford,  38  Md.  404. 

Mississippi. —  Swan  v.  Liverpool,  etc.,  Ins. 
Co.,  52  Miss.  704. 

Nebraska. —  Union  Ins.  Co.  v.  Barwiok,  36 
Nebr.  223,  54  N.  W.  519. 

New  Jersey. —  Hibernia  Mut.  F.  Ins.  Co.  v. 
Meyer,  39  N.  J.  L.  482;  State  Ins.  Co.  v. 
Maackens,  38  N.  J.  L.  564;  Jones  v.  Me- 
chanics' F.  Ins.  Co.,  36  N.  J.  L.  29,  13  Am. 
Rep.  405. 

New  York. —  Bush  v.  Westchester  F.  Ins. 
Co.,  2  Thomps.  &  C.  629. 

West  Virginia. —  Nease  v.  ^Etna  Ins.  Co., 
32  W.  Va.  283,  9  S.  E.  233. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1398 
et  seq. 

For  illustrations  of  what  is  a  reasonable 
time  under  particular  circumstances  see  the 
following  eases: 

Connecticut. —  Daniels  v.  Equitable  F.  Ins. 
Co.,  50  Conn.  551. 

Illinois. —  Great  Western  Ins.  Co.  v. 
Staaden,  26  111.  360;  German  Ins.  Co.  v.  Gibe, 
59  111.  App.  614. 

loiva. —  Miller  v.  Hartford  F.  Ins,  Co.,  70 
Iowa  704,  29  N.  W.  411. 
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objections  not  made  before  commencement  of  action  are  deemed  waived  and 
cannot  for  the  first  time  be  interposed  in  the  way  of  defense  to  an  action  on  tlie 
policy.^ 

g.  PFOof  Delayed  by  Insurer.  So  far  as  objection  might  be  made  on  the 
ground  that  the  notice  or  proofs  are  not  furnished  within  the  time  specified  by 
the  policy,  any  conduct  on  the  part  of  the  company  or  its  authorized  agents 
which  has  induced  or  necessitated  delay  in  giving  notice  or  furnishing  proofs  so 
that  they  cannot  reasonably  be  given  or  furnished  within  the  required  time  will 
constitute  a  waiver  of  the  delay." 

h.  Steps  For  Adjustment  or  Settlement.  Negotiations  or  proceedings  by  the 
company  with  reference  to  settlement  of  loss  will  be  a  waiver  of  failure  to  give 
notice  or  make  proofs  of  loss,**  and  proceedings  to  adjust  the  loss  in  the  usual 
way  will  waive  objection  on  account  of  defects  in  the  proofs  or  failure  to  furnish 


Kansas. —  Capitol  Ins.  Co.  v.  Wallace,  48 
Kan.  400,  29  Pac.  755,  50  Kan.  453,  31  Pac. 
1070. 

Maine. —  Biddeford  Sav.  Bank  v.  Dwelling- 
House  Ins.  Co.,  81  Me.  566,  18  Atl.  298. 

New  York. —  Keeney  v.  Home  Ins.  Co.,  71 
N.  Y.  396,  27  Am.  Rep.  60;  Dakin  v.  Liver- 
pool, etc.,  Ins.  Co.,  13  Hun  122;  Jones  v. 
Howard  Ins.  Co.,  10  N.  Y.  St.  120. 

Pennsylvania. —  Carey  v.  Allemania  P.  Ins. 
Co.,  171  Pa.  St.  204,  33  Atl.  185;  Carpenter 
V.  Allemania  F'.  Ins.  Co.,  156  Pa.  St.  37,  26 
Atl.  781 ;  Weiss  v.  American  F.  Ins.  Co.,  148 
Pa.  St.  349,  23  Atl.  99]  ;  Whitmore  v.  Dwell- 
ing-House  Ins.  Co.,  148  Pa.  St.  405,  23  Atl. 
1131,  33  Am.  St.  Rep.  838;  Gould  i:  Dwell- 
ing-House  Ins.  Co.,  134  Pa.  St.  570,  19  Atl. 
793,  19  Am.  St.  Rep.  717;  Commercial  Union 
Assur.  Co.  V.  Hocking,  115  Pa.  St.  407,  8  Atl. 
589,  2  Am.  St.  Rep.  562. 

Wisconsin. —  Killips  v.  Putnam  F.  Ins.  Co., 
28  Wis.  472,  9  Am.  Rep.  506. 

United  States. —  Connecticut  F.  Ins.  Co.  v. 
Hamilton,  59  Fed.  258,  8  C.  C.  A.  114  [af- 
firming 46  Fed.  42]. 

38.  Alabama. —  Taber  v.  Royal  Ins.  Co., 
124  Ala.  681,  26  So.  252. 

Connecticut. —  Lockwood  v.  Middlesex  Mut. 
Assur.  Co.,  47  Conn.  553. 

Georgia. —  Alston  v.  Phenix  Ins.  Co.,  100 
Ga.  287,  27  S.  E.  981. 

Indiana. —  Byrne  v.  Rising  Sun  Ins.  Co.,  20 
Ind.  103. 

Maine. —  Patterson  v.  Triumph  Ins.  Co.,  64 
Me.  500 ;  Works  v.  Farmers'  Mut.  F.  Ins.  Co., 
57  Me.  281. 

Maryland. —  Firemen's  Ins.  Co.  r.  Floss,  67 
Md.  403,  10  Atl.  139,  1  Am.  St.  Rep.  398. 

Mississippi. —  Swan  v.  Liverpool,  etc.,  Ins. 
Co.,  52  Miss.  704. 

Missouri. —  Breckinridge  v.  American  Cent. 
Ins.  Co.,  87  Mo.  62. 

New  York. —  Barnum  v.  Merchants'  F.  Ins. 
<:!o.,  97  N.  Y.  188;  Kernochan  v.  New  York 
Bowery  P.  Ins.  Co.,  17  N.  Y.  428;  Van 
Deuaen  v.  Charter  Oak  F.  &  M.  Ins.  Co.,  1 
Rob.  55 ;  Savage  v.  Com  Exch.  F.  Ins.  Co.,  4 
Bosw.  1 ;  Bilbrough  v.  Metropolis  Ins.  Co., 
5  Duer  587;  Brown  v.  Kings  County  P.  Ins. 
Co.,  31  How.  Pr.  508. 

Pennsylvania. — Cummins  V.  German- Ameri- 
can Ins.  Co.,  197  Pa.  St.  61,  46  Atl.  902; 
German-American   Ins.   Co.   v.  Hocking,   115 
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Pa.  St.  398,  8  Atl.  586;  Miller  v.  Iron  City 
P.  Ins.  Co.,  11  York  Leg.  Rec.  61. 

Texas. —  ^tna  Ins.  Co.  v.  Shacklett,  (Civ. 
App.  1900)  57  S.  W.  583;  Royal  Ins.  Co.  v. 
Mclntyre,  (Civ.  App.  1896)  34  S.  W.  669. 

United  States. —  Frankle  v.  Pennsylvania 
F.  Ins.  Co.,  10  Fed.  Cas.  No.  5,052(i. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1401. 

39.  Illinois. —  German  F.  Ins.  Co.  v.  Gru- 
nert,  112  111.  68,  1  N.  E.  113;  Dwelling- 
House  Ins.  Co.  v.  Dowdall,  55  111.  App.  622 
[affirmed  in  159  111.  179.  42  N.  E.  606]. 

Indiana. —  Norwich  Union  P.  Ins.  Soc.  v. 
Girton,  124  Ind.  217,  24  N.  E.  984. 

Massachusetts. —  Eastern  R.  Co.  v.  Relief 
P.  Ins.  Co.,  105  Mass.  570. 

Michigan. —  Marthinson  v.  North  British, 
etc.,  Ins.  Co.,  64  Mich.  372,  31  N.  W.  291. 

Missouri. —  Hanna  v.  American  Cent.  Ins. 
Co.,  36  Mo.  App.  538;  Hicks  v.  Empire  Ins. 
Co.,  6  Mo.  App.  254. 

New  York. —  Van  Allen  v.  Farmers'  Joint- 
Stock  Ins.  Co.,  10  Hun  397 ;  Dohn  v.  Farmers' 
Joint-Stock  Ins.  Co.,  5  Lans.  275;  Owen  r. 
Farmers'  Joint-Stock  Ins.  Co.,  57  Barb.  518, 
10  Abb.  Pr.  N.  S.  166  note. 

Pennsylvania. —  State  Ins.  Co.  v.  Todd, .  83 
i-a.  St.  272. 

Texas. —  Burlington  Ins.  Co.  v.  Toby,  10 
Tex.  Civ.  App.  425,  30  S.  W.  1111. 

Virginia. —  Georgia  Home  Ins.  Co.  v.  Kin- 
nier,  28  Gratt.  88. 

Canada. —  Kelly  v.  Hochelaga  Mut.  P.  Ins. 
Co.,  24  L.  C.  Jur.  298;  Ducharme  v.  Laval 
Mut.  Ins.  Co.,  2  Montreal  Leg.  N.  115. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §§  1382 
et  seq.,  1393  et  seq. 

40.  Alabama. —  Western  Assur.  Co.  v.  Mc- 
Glathery,  115  Ala.  213,  22  So.  104,  67  Am.  St. 
Rep.  26. 

Iowa, —  Condon  v.  Des  Moines  Mut.  Hail 
Assoc.,  120  Iowa  80,  94  N.  W.  477. 

Louisiana. —  Daul  v.  Firemen's  Ins.  Co.,  35 
La.  Ann.  98. 

Maryland. — McElroy  v.  John  Hancock  Mut. 
L.  Ins.  Co.,  88  Md.  137,  41  Atl.  112,  71  Am. 
St.  Rep.  400;  Planters'  Mut.  Ins.  Co.  v.  En- 
gle,  52  Md.  468;  Franklin  F.  Ins.  Co.  v.  Chi- 
cago Ice  Co.,  36  Md.  102,  11  Am.  Rep.  469. 

Massachusetts. —  Graves  v.  Washington 
Mar.  Ins.  Co.,  12  Allen.  391;  Blake  r.  Ex- 
change Mut.  Ins.  Co.,  12  Gray  26.t. 

Missouri. —  Baile  v.  St.  Joseph  F.  &  M.  Ins. 
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proofs  as  required  by  tlie  policy."    But  by  stipulation  entered  into  before  proceed- 
ing to  an  adjustment,  the  effect  of  such  proceeding  as  a  waiver  may  be  obviated/^ 


Co.,  73  Mo.  371;  Murphy  v.  North  British, 
etc.,  Ins.  Co.,  70  Mo.  App.  78;  Coflfman  v. 
Niagara  F.  Ins.  Co.,  57  Mo.  App.  647 ;  Erwin 
V.  Springfield  P.'&  M.  Ins.  Co.,  24  Mo.  App. 
145. 

'Nebraska. —  ^Etna  Ins.  Co.  v.  Simmons,  49 
Nebr.  811,  69  N.  W.  125;  Home  F.  Ins.  Co.  v. 
Hammang,  44  Nebr.  566,  62  N.  W.  883. 

New  York. —  Weed  v.  Hamburg-Bremen  F. 
Ins.  Co.,  133  N.  Y.  394,  31  N.  E.  231;  Bodle 
V.  Chenango  County  Mut.  Ins.  Co.,  2  N.  Y.  53. 

United  States. —  Petit  v.  German  Ins.  Co., 
98  Fed.  800. 

Canada. — -  Ouimet  v.  Glasgow,  etc.,  Ins. 
Co.,  19  Rev.  Leg.  27 ;  Lampkin  v.  Ontario'^. 
&  F.  Ins.  Co.,  12  U.  C.  Q.  B.  578;  Demontigny 
V.  Compagnie  d'Assurance,  etc.,  2  Dorion 
(L.  C.)  27. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1406. 

For  example  requiring  an  examination  un- 
der oath  is  a  waiver  of  proofs  (Wicking  v. 
Citizens'  Mut.  F.  Ins.  Co.,  118  Mich.  640_,  77 
N.  W.  275;  Carpenter  ».  German  American 
Ins.  Co.,  135  N.  Y.  298,  31  N.  E.  1015;  Enos 
V.  St.  Paul  F.  &  M.  Ins.  Co.,  4  S.  D.  639,  67 
N.  W.  919,  46  Am.  St.  Rep.  796;  Zielke  v. 
London  Assur.  Corp.,  64  Wis.  442,  25  N.  W. 
436 ;  Badger  v.  Phoenix  Ins.  Co.,  49  Wis.  396, 
5  N.  W.  848 ;  Badger  v.  Glens  Falls  Ins.  Co., 
49  Wis.  389,  5  N.  W.  845)  ;  but  on  the  other 
hand  it  is  said  that  merely  taking  the  state- 
ment of  the  insured  under  oath  does  not 
constitute  a  waiver  (Phenix  Ins.  Co.  v. 
Searles,  100  6a.  97,  27  S.  E.  779;  Williams 
V.  Queen's  Ins.  Co.,  39  Fed.  167;  Gauche  v. 
London,  etc.,  Ins.  Co.,  10  Fed.  347,  4  Woods 
102)  ;  and  the  fact  that  the  company  pro- 
ceeds to  make  an  investigation  on  its  own 
account  as  to  the  loss  will  not  waive  proofs 
(Dwelling  House  Ins.  Co.  v.  Dowdall,  159  III. 
179,  42  N.  E.  606;  Smith  v.  Haverhill  Mut. 
F.  Ins.  Co.,  1  Allen  (Mass.)  297,  79  Am.  Dec. 
733 ;  Riker  v.  Fire  Ins.  Co.  of  North  America, 
90  N.  Y.  App.  Div.  391,  85  N.  Y.  Suppl. 
546;  Lycoming  County  Ins.  Co.  v.  Updegraff, 
40  Pa.  St.  311;  Trask  v.  State  F.  &  M.  Ins. 
Co.,  29  Pa.  St.  198,  72  Am.  Dec.  622 ;  Busch 
V.  Insurance  Co.,  6  Phila.  (Pa.)  252;  Scottish 
Union,  etc.,  Ins.  Co.  v.  Clancey,  83  Tex.  113, 
18  S.  W.  439;  Greenville  People's  Bank  v. 
^tna  Ins.  Co.,  74  Fed.  507,  20  C.  O.  A.  630). 

An  offer  of  settlement  made  before  a  final 
investigation  will  be  a  waiver.  Smith  v. 
Haverhill  Mut.  F.  Ins.  Co.,  1  Allen  (Mass.) 
297,  79  Am.  Dec.  733;  German  Ins.  Co.  v. 
Davis,  40  Nebr.  700,  59  N.  W.  698;  Cornell 
V.  Milwaukee  Mut.  F.  Ins.  Co.,  18  Wis.  387. 

41.  California. —  West  Coast  Lumber  Co. 
V.  State  Invest.,  etc.,  Co.,  98  Cal.  502,  33  Pae. 
258. 

Illinois. —  Home  Ins.,  etc.,  Co.  v.  Myer,  93 
111.  271;  Mitchell  v.  Orient  Ins.  Co.,"  40  111. 
App.  111. 

Indiana. —  Germania  F.  Ins.  Co.  v.  Pitcher, 
160  Ind.  392,  64  N.  E.  921,  66  N.  E.  1003; 
American  Cent.  Ins.  Co.  t'.  Sweetser,  116  Ind. 
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370,  19  N.  E.  159 ;  Milwaukee  Mechanics'  Ins. 
Co.  V.  Stewart,  13  Ind.  App.  640,  42  N.  E. 
290;  German  F.  Ins.  Co.  v.  Stewart,  13  Ind. 
App.  627,  42  N.  E.  286. 

Iowa. — ^Harris  v.  Phoenix  Ins.  Co.,  85 
Iowa  238,  52  N.  W.  128 ;  Green  v.  Des  Moines 
F.  Ins.  Co.,  84  Iowa  135,  50  N.  W.  558; 
Graves  v.  Merchants',  etc.,  Ins.  Co.,  82  Iowa 
637,  49  N.  W.  65,  31  Am.  St.  Rep.  507. 

Kentucky. —  Kenton  Ins.  Co.  v.  Wigginton, 
89  Ky.  330,  12  S.  W.  668,  11  Ky.  L.  Rep.  539, 
7  L.  R.  A.  81. 

Louisiana.  —  Monteleone  v.  Royal  Ins.  Co., 
47  La.  Ann.  1563,  18  So.  472,  56  L.  R.  A.  784. 

Massachusetts. —  Wholley  v.  Western  As- 
sur. Co.,  174  Mass.  263,  54  N.  E.  548,  75  Am. 
St.  Rep.  314;  Butterworth  v.  Western  Assur. 
Co.,  132  Mass.  489. 

Michigan. —  Gristock  v.  Royal  Ins.  Co.,  84 
Mich.  161,  47  N.  W.  549,  87  Mich.  428,  49 
N.  W.  634. 

Mississippi. —  Western  Assur.  Co.  v.  White, 
(1899)  25  So.  494. 

Missouri. —  Gerhart  Realty  Co.  v.  Northern 
Assur.  Co.,  86  Mo.  App.  596;  McCollum  v. 
Liverpool,  etc.,  Ins.  Co.,  67  Mo.  App.  66; 
Fulton  V.  Phoenix  Ins.  Co.,  51  Mo.  App.  460. 

Nebraska. —  iEtna  Ins.  Co.  v.  Simmons,  49 
Nebr.  811,  69  N.  W.  125;  St.  Paul  F.  &  M. 
Ins.  Co.  V.  Gotthelf,  35  Nebr.  351,  53  N.  W. 
137. 

New  Mexico. —  Robinson  i).  Palatine  Ins. 
Co.,  (1901)   66  Pac.  535. 

New  York. —  Smith  v.  Home  Ins.  Co.,  47 
Hun  30;  Smith  v.  Exchange  F.  Ins.  Co.,  46 
N.  Y.  Super.  Ct.  543 ;  O'Brien  v.  Prescott  Ins. 
Co.,  11  N.  Y.  Suppl.  125. 

North  Dakota. —  Johnson  v.  Dakota  F.  & 
M.  Ins.  Co.,  1  N.  D.  167,  45  N.  W.  799. 

Pennsylvania. —  Gould  v.  Dwelling  House 
Ins.  Co.,  134  Pa.  St.  570,  19  Atl.  793,  19 
Am.  St.  Rep.  717;  Susquehanna  Mut.  F.  Ins. 
Co.  V.  Staata,  102  Pa.  St.  529 ;  Lycoming  Ins. 
Co.  V.  Schrefller,  42  Pa.  St.  188,  82  Am.  Dec. 
501;  Games  v.  Farmers'  F.  Ins.  Co.,  20  Pa. 
Super.  Ct.  634;'Hower  v.  Susquehanna  Mut. 
F.  Ins.  Co.,  9  Pa.  Super.  Ct.  153. 

Texas. —  Commercial  Union  Assur.  Co.  v. 
Meyer,  9  Tex.  Civ.  App.  7,  29  S.  W.  93. 

Washington. —  Gushing  v.  Williamsburg 
City  F.  Ins.  Co.,  4  Wash.  538,  30  Pac.  736. 

West  Virginia. —  Levy  v.  Peabody  Ins.  Co., 
10  W.  Va.  560,  27  Am.  Rep.  598. 

United  States. —  Fisher  v.  Crescent  Ins. 
Co.,  33  Fed.  544;  Perry  v.  Faneuil  Hall  Ins. 
Co.,  11  Fed.  482. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1406 
et  seq. 

A  mere  promise  to  send  an  adjuster,  how- 
ever, is  said  not  to  be  a  waiver  of  objection 
to  the  sufficiency  of  the  proofs.  Ervay  v. 
Philadelphia  Fire  Assoc,  119  Iowa  304,  93 
N.  W.  290 ;  Harrison  v.  Hartford  F.  Ins.  Co., 
59, Fed.  732. 

42.  Ruthven  v.  American  F.  Ins.  Co.,  92 
Iowa  316,  60  N.  W.  663;  Cook  v.  North  Brit- 
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i.  Appraisement  or  Arbitration.  The  demand  by  the  company  of  an  appraise- 
ment to  determine  the  amount  of  the  loss  as  provided  for  by  the  policy  will  be  a 
waiver  of  proofs,*^  and  the  demand  for  arbitration  has  the  same  effect."  A  final 
submission  to  arbitration  as  to  the  amount  of  the  loss  is  a  recognition  of  liability 
waiving  defect  or  want  of  proofs.*'  Keliance  on  an  award  as  a  defense,''^  or  on  the 
demand  for  an  award  as  a  condition  precedent  to  bringing  action,"  or  an  offer  to 
pay  the  award,*^  will  constitute  a  waiver  of  proofs. 

j.  Recognition  of  Liability.  A  recognition  of  the  liability  of  the  company  for 
the  loss  will  constitute  a  waiver  of  proofs.*'  Tlius  an  offer  to  pay  is  a  waiver,'" 
but  an  offer  of  settlement  on  a  basis  which  is  rejected  is  not  a  waiver.'' 

k.  Denial  of  Liability  —  (i)  In  General.  If  the  company  upon  being 
advised  of  a  claim  against  it  for  a  loss  and  within  the  time  for  filing  proofs 


ish,  etc.,  Ins.  Co.,  181  Mass.  101,  62  N.  E. 
1049;  Knudson  v.  Hekla  F.  Ins  Co.,  75  Wis. 
109,  43  N.  W.  954. 

Non-waiver  stipulations  see  also  infra, 
XVII,  D,  6. 

A  settlement  subsequently  made  is  not, 
however,  obviated  by  the  effect  of  such  a,  non- 
waiver stipulation.  McLean  v.  American 
Mut.  F.  Ins.  Co.,  122  Iowa  355,  98  N.  W.  146. 

43.  Harrison  v.  Hartford  F.  Ins.  Co.,  (Iowa 
1899)  80  N.  W.  309;  Pretzfelder  v.  Merchants' 
Ins.  Co.,  123  N.  C.  164,  31  S.  E.  470,  44 
L.  R.  A.  424;  Margeson  v.  Guardian  F.,  etc., 
Assur.  Co.,  31  Nova  Scotia  359. 

But  apparently  ignoring  the  distinction  be- 
tween waiver  and  estoppel  it  has  been  said 
that  a  mere  demand  for  appraisal  which  has 
not  misled  the  insured  into  believing  that  he 
would  not  be  required  to  furnish  proofs  did 
not  constitute  a  waiver.  Porter  v.  German- 
American  Ins.  Co.,  62  Mo.  App.  520. 

44.  Home  F.  Ins.  Co.  v.  Bean,  42  Nebr. 
537,  60  N.  W.  907,  47  Am.  St.  Rep.  711. 

But  an  offer  by  the  insured  to  arbitrate 
will  not  affect  a  waiver  on  the  part  of  the 
company  (Cowan  v.  Phenix  Ins.  Co.,  78  Cal. 
181,  20  Pac.  408)  ;  and  it  is  said  that  a  pro- 
posal to  arbitrate,  made  after  the  time  for 
filing  proofs  has  expired,  which  proposal  is 
never  carried  out,  will  not  be  a  waiver  of 
failure  to  make  proofs  (Niagara  Dist.  Mut. 
F.  Ins.  Co.  V.  Lewis,  12  U.  C.  C.  P.  123 ) . 

45.  Georgia. —  Southern  Mut.  Ins.  Co.  v. 
Turnley,  100  Ga.  296,  27  S.  E.  975. 

Iowa. —  Jacobs  v.  St.  Paul  F.  &  M.  Ins.  Co., 
86  Iowa  145,  53  N.  W.  101. 

Kentucky. —  Smith   v.    Herd,    110   Ky.    56, ' 
60   S.   W.   841,   1121,  22   Ky.  L.   Rep.   1596; 
Caledonian  Ins.  Co.  v.  Cooke,   101  Ky.  412, 
41  S.  W.  279,  19  Ky.  L.  Sep.  651. 

Missouri. —  Branigan  v.  Jefferson  Mut.  F. 
Ins.  Co.,  102  Mo.  App.  70,  76  S.  W.  643;  Gale 
V.  Des  Moines  State  Ins.  Co.,  33  Mo.  App.  664. 

New  York. —  Bishop  v.  Agricultural  Ins. 
Co.,  130  N.  Y.  488,  29  N.  E.  844  [affirming 
9  N.  y.  Suppl.  350]. 

Pennsylvania. —  McGonigle  v.  Susquehanna 
Mut.  F.  Ins.  Co.,  168  Pa.  St.  1,  31  Atl.  868. 

Canada. —  Duffy  v.  La  Compagnie  D' As- 
surance, etc.,  23  Quebec  Super.  Ct.  181;  Fon- 
derie  de  Joliette  v.  Cie.  d'Assurance,  etc.,  27 
L.  C.  Jur.  194;  Canadian  Mut.  F.  Ins.  Co.  v. 
Donovan,  2  Montreal  Leg.  N.  229. 

See  28  Cent.  Dig.  tit.  "  Insurance,''  §  1407. 


46.  Carroll  v.  Girard  F.  Ins.  Co.,  72  Cal. 
297,  13  Pac.  863 ;  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Gotthelf,  35  Nebr.  351,  53  N.  W.  137. 

47.  Walker  v.  German  Ins.  Co.,  51  Kan. 
725,  33  Pac.  597. 

48.  Caledonian  Ins.  Co.  v.  Traub,  80  Md. 
214,  30  Atl.  904. 

49.  Alabama. —  Commercial  F.  Ins.  Co.  v. 
Allen,  80  Ala.  571,  1  So.  202. 

California. —  Emery  v.  Svea  F.  Ins.  Co.,  88 
Cal.  300,  26  Pac.  88. 

Maryland. —  Hartford  F.  Ins.  Co.  v.  Keat- 
ing, 86  Md.  130,  38  Atl.  29;  Caledonia  F. 
Ins.  Co.  V.  Traub,  86  Md.  86,  37  Atl.  782. 

Minnesota. —  Larkin  i\  Glens  Falls  Ins.  Co., 
80  Minn.  527,  83  N.  W.  409,  81  Am.  St.  Rep. 
286. 

Missouri. — ■  Fink  v.  Lancashire  Ins.  Co.,  66 
Mo.  App.  513. 

New  York. —  Solomon  v.  Metropolitan  Ins. 
Co.,  42  N.  Y.  Super.  Ct.  22;  Storm  v.  Phenix 
Ins.  Co.,  15  N.  Y.  Suppl.  281. 

Vermont. —  Powers  v.  New  England  F.  Ins. 
Co.,  68  Vt.  390,  35  Atl.  331. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1405 
et  seq. 

50.  Westlake  v.  St.  Lawrence  County  Mut. 
Ins.  Co.,  14  Barb.  (N.  Y.)  206;  Itfason  r. 
Citizens'  F.  etc.,  Ins.  Co.,  10  W.  Va.  572. 

51.  Kentucky. —  Phoenix  Ins.  Co.  v.  Gib- 
bons, 64  S.  W.  909,  23  Ky.  L.  Rep.  1130. 

Michigan. —  Allen  v.  Milwaulcee  Mechanics' 
Ins.  Co.,  106  Mich.  204,  64  N.  W.  15. 

Mississippi. —  Liverpool,  etc.,  Ins.  Co.  v. 
Sorsby,  60  Miss.  302. 

Missouri. —  Maddox  v.  German  Ins.  Co.,  39 
Mo.  App.  198. 

Pennsylvania. —  Warner  v.  Insurance  Co. 
of  North  America,  1  Walk.  315. 

Texas. —  Scottish  Union,  etc.,  Ins.  Co.  v. 
Clancy,  71  Tex.  5,  8  S.  W.  630. 

Wisconsin. —  Knudson  v.  Hekla  F.  Ins.  Co., 
75  Wis.  198,  43  N.  W.  954. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1405 
et  seq. 

An  offer  to  pay  a  portion  of  the  loss  is 
not  a  waiver  of  proofs  as  to  another  portion. 
Thompson  v.  Farmers'  Mut.  Ins.  Co.,  10  Ky. 
L.  Rep:  282 ;  Noonan  v.  Hartford  F.  Ins.  Co., 
21  Mo.  81. 

Payment  to  the  mortgagee  with  right  of 
subrogation  is  not  a  waiver  of  proofs  on  the 
part  of  the  mortgagor.  Hare  v.  Headley,  54 
N.  J.  Eq.  545,  35  Atl.  445. 
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unqualifiedly  denies  any  liability,  it  thereby  estops  itself  from  afterward  inter- 
posing failure  to  furnish  proofs  as  a  defense ;  °'  and  on  the  ground  that  the  failure 
to  furnish  proofs  should  be  seasonably  and  specifically  made  if  relied  on  to  avoid 
liability,  it  is  generally  held  that  a  denial  of  liability  not  predicated  upon  failure 
to  furnish  proofs  is  a  waiver  of  any  objection  on  that  ground,  irrespective  of 
whether  the  denial  precedes  or  is  subsequent  to  the  time  when  proofs  should  have 
been  furnished ;  ^'  and  for  the  same  reason  a  denial  of  liability  on  any  other 
specified  ground  will  be  a  waiver  of  objection  on  account  of  failure  to  furnish 


52.  Georgia. —  Plienix  Ins.  Co.  v.  Searles, 
100  6a.  97,  27  S.  E.  779. 

Illinois. — Phenix  Ins.  Co.  v.  Belt  E.  Co.. 
182  111.  33,  54  N.  E.  1046  {affirming  82  111. 
App.  265]. 

Indiana. — Germania  F.  Ins.  Co.  v.  Pitcher, 
160  Ind.  392,  64  N.  E.  921,  66  N.  E.  1003; 
Home  Ins.  Co.  v.  Boyd,  19  Ind.  App.  173,  49 
N.  E.  285. 

Kentucky. — Home  Ins.  Co.  v.  Mears,  105 
Ky.  323,  49  S.  W.  31,  20  Ky.  L.  Eep.  1217; 
Continental  Ins.  Co.  v.  Daniel,  78  S.  W.  866, 
25  Ky.  L.  Eep.  1501. 

Maine. —  Eobinsou  v.  Pennsylvania  F.  Ins. 
Co.,  90  Me.  385,  38  Atl.  320. 

Missouri. —  Siegle  v.  Phcenixlns.  Co.,  107 
Mo.  App.  456,  81  S.  W.  637. 

Ohio. —  Stacy  v.  Norwich  Union  F.  Ins. 
Soc,  25  Ohio  Cir.  Ct.  67 ;  Merchants'  Ins.  Co. 
V.  Friek,  5  Ohio  Dec.  (Eeprint)  47,  2  Am.  L. 
Eec.  336. 

Pennsylvania. —  Dennis  v.  Citizens  Ins.  Co., 
4  Pa.  Super.  Ct.  225. 

Texas. — Scottish  Union,  etc.,  Ins.  Co.  v. 
Moore,  (Civ.  App.  1904)  81  S.  W.  573. 

Wisconsin. —  Cooper  v.  Pennsylvania  Ins. 
Co.,  96  Wis.  362,  71  N.  W.  606. 

United  States. — Eoyal  Ins.  Co.  v.  Martin, 
192  U.  S.  149,  24  S.  Ct.  247,  48  L.  ed.  385; 
Phenix  Ins.  Co.  v.  Kerr,  129  Fed.  723,  64 
C.  C.  A.  251. 

Canada. — Agricultural  Ins.  Co.  v.  Ansley, 
15  Quebec  256,  17  Eev.  Lgg.  108;  Garceau 
V.  Niagara  Mut.  F.  Ins.  Co.,  3  Quebec  337. 

See  28  Cent.  Dig.  fit.  "  Insurance,"  §  1391. 

Refusal  to  receive  proofs  of  loss  on  the 
ground  that  there  is  no  liability  on  the  part 
of  the  company  is  a  waiver  of  such  proofs. 
German  Ins.  Co.  r.  Ward,  90  111.  550 ;  Lycom- 
ing F.  Ins.  Co.  V.  Dunmore,  75  111.  14;  Jones 
V.  Howard  Ins.  Co.,  117  N.  Y.  103,  22  N.  E. 
578;  Akin  v.  Liverpool,  etc.,  Ins.  Co.,  1  Fed. 
Cas.  No.  121. 

Repudiation  of  contract. —  A  denial  of  lia- 
bility on  the  ground  that  no  contract  was 
ever  entered  into  or  that  the  contract  was 
not  in  force  at  the  time  of  the  loss  is  a  waiver 
of  proofs  of  loss  (Gold  r.  Sun  Ins.  Co.,  73 
Cal.  216,  14  Pae.  786;  Helvetia  Swiss  F.  Ins. 
Co.  V.  Edward  P.  Allis  Co.,  11  Colo.  264,  53 
Pac.  242 ;  Lumberman's  Mut.  Ins.  Co.  v.  Bell, 
166  111.  400,  45  N.  E.  130,  57  Am.  St.  Eep. 
140;  Western  Assur.  Co.  v.  McAlpin,  23  Ind. 
App.  220,  55  N.  E.  119,  77  Am.  St.  Eep.  423; 
Soorholtz  V.  Marshall  County  Farmers'  Mut. 
F.  Ins.  Co.,  109  Iowa  522,  80  N.  W.  542; 
Carson  v.  German  Ins.  Co.,  62  Iowa  433,  17 
N.  W.  650;  Morgan  v.  Illinois  Ins.  Co.,  130 
Mich.  427,  90  N.  W.  40 ;  Lansing  v.  Commer- 
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cial  Union  Assur.  Co.,  (1903)  93  N.  W.  756; 
JStna  Ins.  Co.  v.  Simmons,  49  Nebr.  811,  69 
N.  W.  125;  Hicks  v.  British  America  Assur. 
Co.,  13  N.  Y.  App.  Div.  444,  43  N.  Y.  Suppl. 
623 ;  Stickley  v.  Mobile  Ins.  Co.,  37  S.  C.  56, 
16  S.  E.  280,  838;  Tayloe  v.  Merchants  F.  Ins. 
Co.,  9  How.  (U.  S.)  390,  13  L.  ed.  187),  but 
a  denial  of  the  contract  by  the  agent  will  not 
constitute  a  waiver  by  the  company  of  its 
right  to  defend  for  failure  to  furnish  proofs 
as  required  by  the  policy,  which  should  have 
been  issued  under  the  terms  of  the  contract 
(Hieks  V.  British  American  Assur.  Co.,  162 
N.  Y.  284,  56  N.  E.  743,  48  L.  E.  A.  424). 

53.  Colorado. —  American  Cent.  Ins.  Co.  v. 
Donlon,  16  Colo.  App.  416,  6b  Pac.  249. 

Florida. —  Indian  Eiver  State  Bank  v. 
Hartford  F.  Ins.  Co.,  (1903)  35  So.  228, 
Taylor  v.  Glens  Falls  Ins.  Co.,  44  Fla.  273, 
32  So.  887. 

Illinois. — Mtna.  Ins.  Co.  v.  Jacobson,  105 
111.  App.  283;  Erie  F.  Ins.  Co.  v.  Hill,  99  111. 
App.  178;  Northern  Assur.  Co.  v.  Chicago 
Mut.  Bldg.,  etc.,  Assoc,  98  111.  App.  152 
[affirmed  in  198  111.  474,  64  N.  E.  979]; 
American  Cent.  Ins.  Co.  v.  Henninger,  87  111. 
App.  440. 

Indiana. —  German  F.  Ins.  Co.  v.  Seibert, 
24  Ind.  App.  279,  56  N.  E.  68C. 

Iowa. —  Bradford  v.  Mutual  F.  Ins.  Co.,  112 
Iowa  495,  84  N.  W.  693. 

Kansas. — ^Milwaukee  Mechanics'  Ins.  Co.  v. 
Winfield,  6  Kan.  App.  527,  51  Pac.  567. 

Kentucky. —  Home  Ins.  Co.  v.  Kobb,  113 
Ky.  360,  68  S.  W.  453,  24  Ky.  L.  Eep.  223, 
101  Am.  St.  Eep.  354,  58  L.  R.  A.  58;  Ger- 
mania Ins.  Co.  V.  Ashby,  112  Ky.  303,  65 
S.  W.  611,  23  Ky.  L.  Eep.  1564,  99  Am.  St. 
Eep.  299;  Orient  Ins.  Co.  v.  Clark,  59  S.  W. 
863,  22  Ky.  L.  Eep.  1066;  Kenton  Ins.  Co.  v. 
Wiggenton,  10  Ky.  L.  Eep.  587;  Spring- 
field F.  &  M.  Ins.  Co.  V.  Heaverin,  9 
Ky.  L.  Eep.  406. 

Missouri. —  Keller  v.  Home  L.  Ins.  Co.,  95 
Mo.  App.  627,  69  S.  W.  612;  Vining  v.  Frank- 
lin F.  Ins.  Co.,  89  Mo.  App.  311. 

Nebraska. —  Omaha  F.  Ins.  Co.  v.  Hilde- 
brand,  54  Nebr.  306,  74  N.  W.  589. 

New  York. —  Brink  v.  Hanover  F.  Ins.  Co., 
80  N.  Y.  108;  Flaherty  v.  Continental  Ins. 
Co.,  20  N.  Y.  App.  Div.  275,  46  N.  Y.  Suppl. 
934;  Karelsen  v.  Sun  Fire  OflBce,  45  Hun  144. 

North  Carolina. —  Gerringer  v.  North  Caro- 
lina Home  Ins.  Co.,  133  N.  C.  407,  45  S.  E. 
773. 

Ohio. — Hartford  Protection  Ins.  Co.  v.  Har- 
mer,  2  Ohio  St.  452,  59  Am.  Dec.  684;  Ohio 
Farmers'  Ins.  Co.  v.  Burget,  17  Ohio  Cir.  Ct. 
619,  9  Ohio  Cir.  Dec.  369;  Eureka  F.  &  M. 
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proofs  or  because  of  defects  in  the  proofs  furnished."    Similarly  want  of  or  defect 


Ins.  Co.  V.  Baldwin,  17  Ohio  Cir.  Ct.  143,  9 
Ohio  Cir.  Dec.  118. 

Oregon. — Heidenreich  v.  JStna  Ins.  Co.,  26 
Oreg.  70,  37  Pac.  64;  Hahn  v.  Guardian  As- 
sur.  Co.,  23  Oreg.  576,  32  Pac.  683,  37  Am.  St. 
Rep.  709. 

South  Carolina. —  McBryde  v.  South  Caro- 
lina Mut.  Ins.  Co.,  55  S.  C.  589,  33  S.  E.  729, 
74  Am.  St.  Rep.  769. 

South  Dakota. —  Angier  v.  Western  Asaur. 
Co.,  10  S.  D.  82,  71  N.  W.  761,  66  Am.  St. 
Rep.  685. 

Texas. —  Connecticut  F.  Ins.  Co.  v.  Hil- 
brant,  (Civ.  App.  1903)   73  S.  W.  558. 

Vermont. —  Donahue  v.  Windsor  County 
Mut.  F.  Ins.  Co.,  56  Vt.  374. 

Virginia. — ^Virginia  F.  &  M.  Ins.  Co.  ». 
Goode,  95  Va.  762,  30  S.  E.  370. 

West  Virginia. —  Deitz  v.  Providence  Wash- 
ington Ins.  Co.,  33  W.  Va.  526,  11  S.  E.  50, 
25  Am.  St.  Rep.  908. 

Wisconsin. — ^Harriman  v.  Queen  Ins.  Co., 
49  Wis.  71,  5  N.  W.  12. 

Canada. — Cie.  d'Assur.  de  Watertown  V. 
Ansley,  17  Rev.  L6g.  109;  Fowlie  v.  Ocean 
Ace,  etc.,  Corp.,  4  Ont.  L.  Rep.  146;  Morrow 
V.  Lancashire  Ins.  Co.,  29  Ont.  377  [affirmed 
in  26  Ont.  App.  173]. 
■See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1391. 

But  in  a  few  cases  it  is  practically  held 
that  denial  of  liability  does  not  waive  failure 
to  furnish  proofs  unless  the  circumstances  are 
such  as  to  work  an  estoppel  to  set  up  the 
objection.  State  Ins.  Co.  v.  School  Dist.  No. 
19,  66  Kan.  77,  71  Pac.  272;  Ermentrout  v. 
Girard  F.  &  M.  Ins.  Co.,  63  Minn.  305,  65 
N.  W.  635,  56  Am.  St.  Rep.  481,  30  L.  R.  A. 
346;  Patrick  v.  Farmers'  Ins.  Co.,  43  N.  H. 
621,  80  Am.  Dec.  197. 

54.  Arkansas. —  German  Ins.  Co.  v.  Gibson, 
53  Ark.  494,  14  S.  W.  672. 

Colorado. — ^Hartford  F.  Ins.  Co.  v.  Smith, 
3  Colo.  422. 

Connecticut. —  Rathbone  v.  City  F.  Ins.  Co., 
31  Conn.  193. 

Georgia. —  Liverpool,  etc.,  Ins.  Co.  v.  Ell- 
ington, 94  Ga.  785,  21  S.  E.  1006;  Merchants', 
etc.,  Ins.  Co.  v.  Vining,  67  Ga.  661,  68  Ga. 
197;  German-American'Ins.  Co.  v.  Davidson, 
67  Ga.  11;  iEtna  Ins.  Co.  v.  Sparks,  62  Ga. 
187. 

Illinois. —  German  F.  Ins.  Co.  v.  Gueck,  130 
111.  345,  23  N.  E.  112,  6  L.  R.  A.  835;  Con- 
tinental Ins.  Co.  V.  Ruckman,  127  111.  364,  20 
N.  E.  77,  11  Am.  St.  Rep.  121;  Grange  Mill 
Co.  V.  Western  Assur.  Co.,  118  111.  396,  9 
N.  E.  274 ;  Phoenix  Ins.  Co.  v.  Tucker,  92  111. 
64,  34  Am.  Rep.  106;  Williamsburg  City 
P.  Ins.  Co.  V.  Gary,  83  111.  453;  Peoria 
M.  &  F.  Ins.  Co.  V.  Whitehill,  25  111.  466; 
Millers'  Nat.  Ins.  Co.  v.  Jackson  County  Mill- 
ing, etc.,  Co.,  60  111.  App.  224;  American 
Cent.  Ins.  Co.  v.  Hill,  60  111.  App.  163;  New 
York  Fidelity,  etc.,  Co.  v.  Waterman,  59  111. 
App.  Si'97;  Massachusetts  Ben.  L.  Assoc.  ■;;. 
Sibley,  57  111.  App.  246 ;  Waggonick  v.  West- 
chester F.  Ins.  Co.,  34  111.  App.  629;  New 
Home  L.  Assoc,  v.  Hagler,  23  111.  App.  457; 


Cedar  Rapids  Ins.  Co.  v.  Shiipp,  16  111.  App. 
248. 

Indiana. —  Norwich  Union  P.  Ins.  Soc.  v. 
Girton,  124  Ind.  217,  24  N.  E.  984;  American 
Cent.  Ins.  Co.  v.  Sweetser,  116  Ind.  370,  19 
N.  E.  159;  Commercial  Union  Assur.  Co.  v 
State,  113  Ind.  331,  15  N.  E.  518;  ^tna  Ins 
Co.  V.  Shryer,  85  Ind.  362;  National  L. 
Maturity  Ins.  Co.  v.  Whitacre,  15  Ind.  App 
506,  43  N.  E.  905;  German  Mut.  Ins.  Co.  v 
Niewedde,  11  Ind.  App.  624,  39  N.  E.  534 
Continental  Ins.  Co.  v.  Chew,  11  Ind.  App 
330,  38  N.  E.  417,  54  Am.  St.  Rep.  506. 

Iowa. —  Smith  v.  Continental  Ins.  Co.,  108 
Iowa  382,  79  N.  W.  126;  Bloom  v.  State  Ins. 
Co.,  94  Iowa  359,  62  N.  W.  810;  Boyd  v. 
Cedar  Rapids  Ins.  Co.,  70  Iowa  325,  30  N.  W. 
585;  Carson  v.  Gterman  Ins.  Co.,  62  Iowa  433, 
17  N.  W.  650;  Ayres  v.  Hartford  F.  Ins.  Co., 
17  Iowa  176,  85  Am.  Dec.  553. 

Kansas. —  Phenix  Ins.  Co.  v.  Weeks,  45 
Kan.  751,  26  Pac.  410. 

Kentucky. —  Phoenix  Ins.  Co.  v.  Spiers,  87 
Ky.  285,  8  S.  W.  453,  10  Ky.  L.  Rep.  254; 
Manhattan  Ins.  Co.  v.  Stein,  5  Bush  652; 
Pennsylvania  F.  Ins.  Co.  v.  Young,  78  S.  W. 
127,  25  Ky.  L.  Rep.  1350;  Standard  L.,  etc., 
Ins.  Co.  V.  Thomas,  17  S.  W.  275,  13  Ky.  L. 
Rep.  593;  American  Cent.  Ins.  Co.  v.  Heav- 
erin,  16  Ky.  L.  Rep.  95;  Northwestern  Mut. 
Ins.  Co.  V.  Campbell,  11  Ky.  L.  Rep.  762; 
Dwelling  House  Ins.  Co.  v.  Freeman,  10  Ky. 
L.  Rep.  496;  Phoenix  Ins.  Co.  v.  Adams,  8 
Ky.  L.  Rep.  532;  Continental  Ins.  Co.  v. 
Randolph,  2  Ky.  L.  Rep.  313. 

Maine. —  Hilton  v.  Phoenix  Assur.  Co.,  92 
Me.  272,  42  Atl.  412;  Lewis  v.  Monmouth 
Mut.  F.  Ins.  Co.,  52  Me.  492. 

Maryland. —  Caledonian  Ins.  Co.  v.  Traub, 
80  Md.  214,  30  Atl.  904;  Firemen's  Ins.  Co. 
V.  Floss,  67  Md.  403,  10  Atl.  139,  1  Am.  St. 
Rep.  398;  Frederick  County  Mut.  F.  Ins.  Co. 
V.  Deford,  38  Md.  404;  Planters'  Mut.  Ins. 
Co.  V.  Deford,  38  Md.  382;  Franklin  P.  Ins. 
Co.  V.  Chicago  Ice  Co.,  36  Md.  102,  11  Am. 
Rep.  469;  Franklin  F.  Ins.  Co.  v.  Coates,  14 
Md.  285;  Maryland  Ins.  Co.  v.  Bathurst,  5 
Gill  &  J.  159;  Allegre  v.  Maryland  Ins.  Co., 
6  Harr.  &  J.  408,  14  Am.  Dec.  289. 

Massachusetts. —  Graves  v.  Washington 
Mar.  Ins.  Co.,  12  Allen  391;  Blake  v.  Ex- 
change Mut.  Ins.  Co.,  12  Gray  265 ;  Martin  v. 
Fishington  Ins.  Co.,  20  Pick.  389,  32  Am.  Dec. 
220.       . 

Michigan. —  Improved  Match  Co.  v.  Michi- 
gan Mut.  F.  Ins.  Co.,  122  Mich.  256,  80  N.  W. 
1088;  Lum  V.  U.  S.  Fire  Ins.  Co.,  104  Mich. 
397,  62  N.  W.  562;  Young  v.  Ohio  Farmers' 
Ins.  Co.,  92  Mich.  68,  52  N.  W.  454;  Cor- 
yeon  v.  Providence-Washington  Ins.  Co.,  79 
Mich.  187,  44  N.  W.  431;  O'Brien  v.  Ohio  Ins. 
Co.,  52  Mich.  131,  17  N.  W.  726;  Aurora  P. 
&  M.  Ins.  Co.  V.  Kranich,  36  Mich.  289. 

Minnesota. — Phoenix  Ins.  Co.  v.  Taylor,  5 
Minn.  492. 

Mississippi. —  Home  Ins.  Co.  v.  Gibson,  72 
Miss.  58,  17  So.  13;  McPike  v.  Western 
Assur.  Co.,  61  Miss.  37;  Liverpool,  etc.,  Ins. 
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iu  notice  of  loss  will  be  waived  under  the  same  circumstances."    But  denial  of 


Co.  V.  Sorsby,  60  Miss.  302 ;  American  L.  Ins. 
Co.  V.  Mahone,  56  Miss.  180. 

Missouri. —  Rippstein  v.  St.  Louis  Mut.  L. 
Ins.  Co.,  57  Mo.  86;  McComas  v.  Covenant 
Mut.  L.  Ins.  Co.,  56  Mo.  573;  Probst  v.  Insur- 
ance Co.  of  North  America,  64  Mo.  App.  484; 
Stephens  v.  German  Ins.  Co.,  61  Mo.  App. 
194;  Anthony  v.  German  American  Ins.  Co., 
48  Mo.  App.  65 ;  Maddox  v.  German  Ins.  Co., 
39  Mo.  App.  198;  Mensing  v.  American  Ins. 
Co.,  36  Mo.  App.  602;  Weber  v.  American 
Cent.  Ins.  Co.,  35  Mo.  App.  521;  Kantrener 
V.  Penn  Mut.  L.  Ins.  Co.,  5  Mo.  App.  581. 

Nebraska. —  Rochester  Loan,  etc.,  Co.  v. 
Liberty  Ins.  Co.,  44  Nebr.  537,  62  N.  W.  877, 
48  Am.  St.  Rep.  745;  German  Ins.,  etc.,  Inst. 
V.  Kline,  44  Nebr.  395,  62  N.  W.  857;  Dwell- 
ing House  Ins.  Co.  v.  Brewster,  43  Nebr.  528, 
61  N.  W.  746;  Western  Home  Ins.  Co.  v. 
Richardson,  40  Nebr.  1,  58  N.  W.  597 ;  Phenix 
Ins.  Co.  V.  Baehelder,  32  Nebr.  490,  49  N.  W. 
217,  29  Am.  St.  Rep.  443. 

New  Hampshire. —  Marston  v.  Massachu- 
setts L.  Ins.  Co.,  59  N.  H.  92;  Taylor  v. 
Roger  Williams  Ins.  Co.,  51  N.  H.  50. 

New  Jersey. —  State  Ins.  Co.  v.  Maackens, 
38  N.  J.  L.  564;  Jones  v.  Mechanics'  F.  Ins. 
Co.,  36  N.  J.  L.  29,  13  Am.  Rep.  405;  Basch 
V.  Humboldt  Mut.  F.  &  M.  Ins.  Co.,  35  N.  J.  L. 
429;  Francis  v.  Somerville  Mut.  F.  Ins.  Co., 
25  N.  J.  L.  78 ;  Roumage  v.  Mechanics'  F.  Ins. 
Co.,  13  N.  J.  L.  110. 

New  York. —  Brink  v.  Hanover  F.  Ins.  Co., 
80  N.  Y.  108;  Bini  v.  Smith,  36  N.  Y.  App. 
Div.  463,  55  N.  Y.  Suppl.  842;  Boice  v. 
Thames,  etc..  Mar.  Ins.  Co.,  38  Hun  246; 
Dean  v.  Mtnn  L.  Ins.  Co.,  2  Hun  358,  4 
Thomps.  &  O.  497  [reversed  in  62  N.  Y.  642] ; 
Dohn  V.  Farmers'  Joint-Stock  Ins.  Co.,  5 
Lans.  275;  Post  v.  Mtna,  Ins.  Co.,  43  Barb. 
351 ;  Heilner  v.  China  Mut.  Ins.  Co.,  60  N.  Y. 
Super.  Ct.  362,  18  N.  Y.  Suppl.  177;  Miller 
V.  Eagle  L.,  etc.,  Ins.  Co.,  2  E.  D.  Smith  268 ; 
Chamberlain  v.  Insurance  Co.  of  North  Amer- 
ica, 3  N.  Y.  Suppl.  701 ;  Wilber  v.  Williams- 
burgh  City  F.  Ins.  Co.,  1  N.  Y.  Suppl.  312; 
Karelson  v.  Sun  Fire  Office,  9  N.  Y.  St. 
831;  McMasters  v.  Westchester  County  Mut. 
Ins.  Co.,  25  Wend.  379;  Francis  V.  Ocean  Ins. 
Co.,  6  Cow.  404;  Vos  v.  Robinson,  9  Johns. 
192. 

Ohio.— Glohe^las.  Co.  v.  Boyle,  21  Ohio  St. 
119;  Wilson  v.  Home  Ins.  Co.,  6  Ohio  Dec. 
(Reprint)  708,  7'Am.  L.  Rep.  480;  Merchants' 
Ins.  Co.  V.  Frick,  5  Ohio  Dec.  (Reprint)  47, 
2  Am.  L.  Rec.  336;  People's  Ins.  Co.  v. 
Straehle,  2  Cine.  Super.  Ct.  186. 

Pennsylvania. —  Weiss  v.  American  F.  Ins. 
Co.,  148  Pa.  St.  349,  23  Atl.  991;  Lebanon 
Mut.  Ins.  Co.  V.  Erb,  112  Pa.  St.  149,  4  Atl. 
8;  Pennsylvania  F.  Ins.  Co.  V.  Dougherty, 
102  Pa.  St.  568;  Consolidated  Mfg.  Co.  v. 
West  Chester  F,  Ins.  Co.,  13  Pa.  Co.  Ct.  321; 
Farmers',  etc.,  Mut.  Ins.  Co.  v.  Meckes,  10 
Wkly.  Notes  Cas.  306;  Eckel  v.  New  Era  L. 
Assoc,  10  Wkly.  Notes  Cas.  64. 

South  Carolina. —  Stepp  v.  National  L., 
etc.,  Assoc,  37  S.  C.  417,  16  S.  E.  134. 
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Texas. —  East  Texas  F.  Ins.  Co.  v.  Brown, 
82  Tex.  631,  18  S.  W.  713;  Sun  Mut.  Ins.  Co. 
V.  Mattingly,  77  Tex.  162,  13  S.  W.  1016; 
Niagara  Ins.  Co.  v.  Lee,  73  Tex.  641,  11  S.  W. 
1024;  East  Texas  F.  Ins.  Co.  v.  Coflfee,  61 
Tex.  287;  Standard  L.,  etc,  Ins.  Co.  v.  Koen, 
11  Tex.  Civ.  App.  273,  33  S.  W.  133;  Han- 
over F.  Ins.  Co.  V.  Shrader,  11  Tex.  Civ.  App. 
255,  31  S.  W.  1100,  32  S.  W.  344;  Phcenix 
Ins.  Co.  V.  Center,  10  Tex.  Civ.  App.  535,  31 
S.  W.  446;  Hartford  F.  Ins.  Co.  v.  Josey, 
6  Tex.  Civ.  App.  290,  25  S.  W.  685;  Texas 
Mut.  L.  Ins.  Co.  V.  Brown,  2  Tex.  Unrep.  Caa. 
160. 

Vermont. — Mosley  v.  Vermont  Mut.  F.  Ins. 
Co.,  55  Vt.  142 ;  iJoyes  v.  Washington  County 
Mut.  Ins.  Co.,  30  Vt.  659. 

Virginia. — Portsmouth  Ins.  Co.  v.  Reynolds, 
32  Gratt.  613;  West  Rockingham  Mut.  F.  Ins. 
Co.  V.  Sheets,  26  Gratt.  854. 

West  Virginia. — Medley  v.  German  Alliance 
Ins.  Co.,  55  W.  Va.  342,  47  S.  E.  101 ;  Gerling 
V.  Agricultural  Ins.  Co.,  39  W.  Va,  689,  20 
S.  E.  691;  Sheppard  v.  Peabody  Ins.  Co.,  21 
W.  Va.  368. 

Wisconsin. — Gross  v.  Milwaukee  Mechanics' 
Ins.  Co.,  92  Wis.  656,  66  N.  W.  712;  Faust  v. 
American  P.  Ins.  Co.,  91  Wis.  158,  64  N.  W. 
883,  51  Am.  St.  Rep.  876,  30  L.  R.  A.  783; 
Roberts  v.  Northwestern  Nat.  Ins.  Co.,  90  Wis. 
210,   62   N.  W.   1048;    Vergeront  v.   German 
Ins.  Co.,  86  Wis.  425,  56  N.  W.  1096;  Van- 
kirk  V.   Citizens'   Ins.   Co.,   '9  Wis.   627,  48 
N.  W.  798 ;  Campbell  v.  American  F.  Ins.  Co., 
73  Wis.  100,  40  N.  W.  661 ;  Zielke  v.  London 
Assur.   Corp.,  64  Wis.   442,   25   N.   W.   436 
Parker   v.    Amazon   Ins.   Co.,    34   Wis.    363 
MeBride  v.  Republic  F.  Ins.  Co.,  30  Wis.  562 
Warner  v.  Peoria  M.  &  F.  Ins.  Co.,  14  Wis. 
318. 

United  States, —  Knickerbocker  L.  Ins.  Co. 
V.  Pendleton,  112  U.  S.  696,  5  S.  Ct.  314,  28 
L.  ed.  866,  115  U.  S.  339,  6  S  Ct.  ?4,  29  L.  ed. 
432  [reversing  5  Fed.  238] ;  German  Ins.  Co. 
V.  Frederick,  58  Fed.  144,  7  C.  C.  A.  122; 
Steamship  Samana  Co.  v.  Hall,  55  Fed.  663; 
Ball,  etc.,  Wagon  Co.  v.  Aurora  F.  &  M  Ins. 
Co.,  20  Fed.  232;  Miller  v.  Alliance  Ins.  Co.,  7 
Fed.  649,  19  Blatchf.  308 ;  Rumsey  v.  Phoenix 
Ins.  Co.,  1  Fed.  396,  17  Blatchf.  527;  Bennett 
V.  Maryland  P.  Ins.  Co.,  3  Fed.  Cas.  No.  1,321, 
14  Blatchf.  422 ;  Carlwitz  v.  Germania  F.  Ins. 
Co.,  5  Fed.  Cas.  No.  2,415a;  Dutton  o. 
New  York  L.  Ins.  Co.,  8  Fed.  Cas.  No.  4,211; 
Field  V.  Insurance  Co.  of  North  America,  9 
Fed.  Cas.  No.  4,767,  6  Biss.  121;  Norwich, 
etc.,  Transp.  Co.  v.  Western  Massachusetts 
Ins.  Co.,  18  Fed.  Cas.  No.  10,363,  6  Blatchf. 
241,  34  Conn.  561;  Whittle  v.  Farmville 
Ins.  Co.,  29  Fed.  Cas.  No.  17,603,  3  Hughes 
421. 

Canada. —  Caldwell  v.  Stadacona  F.,  etc., 
Ins.  Co.,  11  Can.  Sup.  Ct.  212;  Converse  v. 
Providence  Ins.  Co.,  21  L".  C.  Jur.  276;  Green 
V.  Manitoba  Ins.  Co.,  13  Manitoba  395. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1391. 

55.  Georgia. —  .^tna  Ins.  Co.  v.  Sparks,  62 
Ga.  187. 
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liability  on  the  ground  of  failure  to  furnisli  proofs  may  be  coupled  with  denial  of 
liability  on  other  grounds  without  any  waiver  of  failure  or  defect  of  notice  or 
proofs.^* 

(n)  Partial  or  Qualified  Denial.  A  partial  or  qualified  denial  of  lia- 
bility does  not  waive  proofs.^'' 

(hi)  Denial  to  Tsirb  Person.  Declarations  in  behalf  of  the  company 
denying  liability  under  the  policy  will  not  constitute  a  waiver  as  to  the  insured,^^ 
unless  such  denial  is  within  the  period  prescribed  for  making  proofs  and  comes 
to  the  knowledge  of  tlie  insured.^' 

(iv)  By  Whom  Made.  Denial  of  liability  in  order  to  constitute  a  waiver  of 
proofs  must  be  by  an  authorized  agent,  not  merely  by  a  third  person,  even  though 
within  the  hearing  of  the  agent.^ 

6.  Waiver  of  Waiver;  Non- Waiver  Clause.  After  waiver  by  the  company 
the  subsequent  action  of  the  insured  in  attempting  to  furnish  proofs  will  not 
defeat  such  waiver.*^  It  may  be  stipulated  after  the  loss  that  proceedings  for 
adjustment  of  the  loss  shall  not  constitute  waiver  of  notice  and  proofs ;  *'  but 


Iowa. —  Ayres  v.  Hartford  F.  Ins.  Co.,  17 
Iowa  176,  85  Am.  Dec.  553. 

Louisiana. —  La  Societe  de  Bienfaisance, 
etc.  V.  Morris,  24  La.  Ann.  347. 

Massachusetts. — Underhill  v.  Agawam  Mut. 
F.  Ins.  Co.,  6  Cush.  440;  Clark  v.  New  Eng- 
land Mut.  F.  Ins.  Co.,  6  Cush.  342,  53  Am. 
Dec.  44. 

Missouri. —  McComas  v.  Covenant  Mut.  L. 
Ins.  Co.,  56  Mo.  573;  La  Force  v.  Williams 
City  F.  Ins.  Co.,  43  Mo.  App.  518. 

Montana. —  Savage  v.  Phoenix  Ins.  Co.,  12 
Mont.  458,  31  Pac.  66,  33  Am.  St.  Eep.  591. 

Nebraska. —  German  Ins.,  etc.,  Inst.  v. 
Kline,  44  Nebr.  395,  62  N.  W.  857;  Omaha 
F.  Ins.  Co.  V.  Dierks,  43  Nebr.  473,  61  N.  W. 
740  [followed  in  43  Nebr.  569,  61  N.  W.  745]. 

New  Hwmpshire. —  Marston  v.  Massachu- 
setts L.  Ins.  Co.,  59  N.  H.  92. 

New  Jersey. —  Francis  v.  Somerville  Mut. 
Ins.  Co.,  25  N.  J.  L.  78;  Schenck  v.  Mercer 
County  Mut.  F.  Ins.  Co.,  24  N.  J.  L.  447. 

New  York. —  Post  v.  Mtna,  Ins.  Co.,  43 
Barb.  351 ;  Bennett  V.  Agricultural  Ins.  Co., 
15  Abb.  N.  Cas.  234. 

Pennsylvania. —  Farmers',  etc.,  Mut.  Ins. 
Co.  V.  Meekes,  10  Wkly.  Notes  Cas.  306. 

Vermont. —  Walsh  v.  Vermont  Mut.  F.  Ins. 
Co.,  54  Vt.  351. 

United  States. —  Bennett  v.  Maryland  F. 
Ins.  Co.,  3  Fed.  Cas.  No.  1,321,  14  Blatchf. 
422;  Unthank  v.  Travelers'  Ins.  Co.,  29  Fed. 
Cas.  No.  16,795,  4  Biss.  357. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1391. 

56.  Connecticut. —  Daniels  v.  Equitable  F. 
Ins.  Co.,  50  Conn.  551. 

Iowa. —  Welsh  v.  Des  Moines  Ins.  Co.,  77 
Iowa  376,  42  N.  W.  324;  Cornett  v.  Phenix 
Ins.  Co.,  67  Iowa  388,  25  N.  W.  673. 

Maryland. —  Farmers'  F.  Ins.  Co.  v.  Mis- 
pelhorn,  50  Md.  180;  Citizens'  F.  Ins.,  etc., 
Co.  V.  Doll,  35  Md.  89,  6  Am.  Rep.  360;  Ed- 
wards V.  Baltimore  F.  Ins.  Co.,  3  Gill  176. 

Minnesota. —  Lane  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  50  Minn.  227,  52  N.  W.  649,  17  L.  R.  A. 
197. 

New  Jersey. —  Roumage  v.  Mechanics'  F. 
Ins.  Co.,  13  N.  J.  L.  110. 

Nem  York. —  Brink  v.  Hanover  F.  Ins.  Co., 


70  N.  Y.  593;  Kimball  v.  Hamilton  F.  Ins. 
Co.,  8  Bosw.  495. 

Ohio. —  Farmers'  Ins.  Co.  v.  Frick,  29  Ohio 
St.  466  [reversing  7  Ohio  Dec.  (Reprint) 
247,  2  Cine.  L.  Bui.  16]. 

Pennsylvania. — Welsh  v.  London  Assur. 
Corp.,  151  Pa.  St.  607,  25  Atl.  142,  31  Am. 
St.  Rep.  786. 

West  Virginia. —  Peninsular  Land  Transp., 
etc.,  Co.,  V.  Franklin  Ins.  Co.,  35  W.  Va.  666, 
14  S.  E.  237. 

Wisconsin. —  Engerbretson  v.  Hekla  F.  Ins. 
Co.,  58  Wis.  301,  17  N.  W.  5. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1391. 

57.  Milwaukee  Mechanics'  Ins.  Co.  v.  Win- 
field,  6  Kan.  App.  527,  51  Pac.  567;   Grpra 
ville  People's  Bank  v.  .lEtna  Ins.  Co.,  74  Fed. 
507,  20  C.  C.  A.  630. 

58.  Employers'  Liability  Assur.  Corp.  v. 
Eochelle,  13  Tex.  Civ.  App.  232,  35  S.  W.  869. 

59.  Merchants'  Ins.  Co.  v.  Nowlin,  (Tex, 
Civ.  App.  1900)  56  S.  W.  198. 

60.  East  Texas  F.  Ins.  Co.  v.  Coffe,  61 
Tex.  287. 

61.  Warshawky  v.  Anchor  Mut.  F.  Ins.  Co., 
98  Iowa  221,  67  N.  W.  237. 

It  is  said,  however,  that  the  insured  may 
by  a  failure  to  rely  upon  the  waiver  lose  his 
right  to  interpose  it  as  against  breach  of  con- 
dition (Ulysses  Elgin  Butter  Co.  v.  Hartford 
F.  Ins.  Co.,  20  Pa.  Super.  Ct.  384),  and  that 
the  parties  may  by  subsequent  agreement 
stipulate  that  the  condition  is  to  be  held  not 
to  be  waived  (Insurance  Co.  of  North  Amer- 
ica V.  Caruthers,  (Miss.  1895)   16  So.  911). 

A  subsequent  agreement  of  arbitration  sub- 
ject to  the  conditions  of  the  policy  will  not 
defeat  a,  previous  waiver  as  to  notice  and 
proofs.  Perry  v.  Mechanics'  Mut.  Ins.  Co.,  11 
Fed.  478. 

62.  Iowa. —  McLean  v.  American  Mut.  F. 
Ins.  Co.,  122  Iowa  355,  98  N.  W.  146 ;  Ruth- 
ven  V.  American  P.  Ins.  Co.,  92  Iowa  316,  60 
N.  W.  663. 

Massachusetts. —  Cook  v.  North  British, 
etc.,  Ins.  Co.,  181  Mass.  101,  62  N.  E.  1049. 

Missouri. —  Keet-Rountree  Dry  Goods  Co. 
V.  Mercantile  Town  Mut.  Ins.  Co.,  100  Mo. 
App.  504,  74  S.  W.  469. 
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such  a  stipulation  does  not  prevent  a  waiver  by  the  company  based  on  subsequent 
statements  of  its  adjuster.'^ 

7.  Withdrawal  of  Waiver.  The  company  cannot  after  a  waiver  has  become 
effectual  to  relieve  the  insured  from  furnishing  notice  and  proofs  withdraw  such 
waiver  and  require  them  to  be  furnished.^ 

XVIII.  ADJUSTMENT  OF  LOSS. 

A.  Adjustment  and  Settlement — l.  Authority  to  Adjust.  Any  ofiScer  or 
agent  generally  or  specially  authorized  by  the  company  to  act  for  it  iu  the  matter 
may  bind  the  company  by  adjusting  with  the  insured  the  amount  to  be  paid  for 
the  loss  under  the  terms  of  the  policy.'^ 

2.  Effect  of  Adjustment  —  a.  As  to  Subjeet-Matter.  An  adjustment  made  on 
an  investigation  of  the  facts  is  binding  on  the  company/'  and  in  many  jurisdic- 
tions when  fully  completed  and  agreed  to  by  both  parties  a  new  contract  arises 
to  pay  the  amount  agreed  upon  as  the  result  of  the  adjustment.*'     In  some  cases 


Wew  York. —  Sergent  v.  Liverpool,  etc.,  Ins. 
Co.,  66  N.  Y.  App.  Div.  46,  73  N.  Y.  Suppl.  120. 

Rhode  Island. —  Fournier  v.  German  Amer- 
ican Ins.  Co.,  23  K.  I.  36,  49  Atl.  98. 

Wisconsin. —  Knudson  v.  Hekla  F.  Ins.  Co., 
75  Wis.  198,  43  N.  W.  954. 

United  States. —  Missouri  Pac.  E.  Co.  v. 
Western  Assur.  Co.,  129  Fed.  610. 

See  28  Cent.  Dig.  tit.  "  Insurance,''  §  1406. 

63.  Indiana  Ins.  Co.  v.  Pringle,  21  Jnd. 
App.  559,  52  N.  E.  821. 

64.  Atlantic  Ins.  Co.  v.  Wright,  22  111. 
462;  Phoenix  Ins.  Co.  v.  Spiers,  87  Ky.  285, 
8  S.  W.  453,  10  Ky.  L.  Rep.  254;  Dwelling- 
House  Ins.  Co.  v.  Freeman,  10  Ky.  L.  Rep. 
496;  Roberts  v.  Insurance  Co.  of  America,  94 
Mo.  App.  142,  72  S.  W.  144;  Bro^vnfield  v. 
Mercantile  Town  Mut.  Ins.  Co.,  84  Mo.  App. 
134;  Jones  V.  Howard  Ins.  Co.,  117  N.  Y.  103, 
22  N.  E.  578 ;  Dobson  v.  Hartford  F.  Ins.  Co., 
86  N.  Y.  App.  Div.  115,  83  N.  Y.  Suppl.  456. 
Contra,  Hahn  v.  Guardian  Assur.  Co.,  23 
Greg.  576,  32  Pac.  683,  37  Am.  St.  Rep.  709; 
Scott  V.  Niagara  Dist.  Mut.  Ins.  Co.,  25 
U.  C.  Q.  B.  119.     See  also  supra,  XIV,  A,  4. 

65.  Illinois. —  Millers'  Nat.  Ins.  Co.  v.  Kin- 
neard,  136  111.  199,  26  N.  E.  368. 

lovxi. —  Miller  v.  Consolidated  Patrons', 
etc.,  Mut.  Ins.  Co.,  113  Iowa  211,  84  N.  W. 
1049;  Slater  v.  Capital  Ins.  Co.,  89  Iowa 
628,  57  N.  W.  422,  23  L.  R.  A.  181. 

Massachusetts. —  Little  v.  Phoenix  Ins.  Co., 
123  Mass.  380,  25  Am.  Rep.  96. 

Minnesota. —  Trebby  v.  Western  Ins.  Co., 
83  Minn.  452,  86  N.  W.  407;  Devils  Lake 
First  Nat.  Bank  v.  Lancashire  Ins.  Co.,  65 
Minn.  482,  68  N.  W.  1;  Swain  v.  Agricul- 
tural Ins.  Co.,  37  Minn.  390,  34  N.  W.  738. 

New  York. —  Schlesinger  v.  Columbian  F. 
Ins.  Co.,  37  N.  Y.  App.  Div.  531,  56  N.  Y. 
Suppl.  37 ;  Bordes  v.  Hallet,  1  Cai.  444. 

Pennsylvania. —  Mercer  County  Mut.  F.  Ins. 
Co.  V.  Stranahan,  104  Pa.  St.  246;  Todd  v. 
Quaker  City  Mut.  F.  Ins.  Co.,  9  Pa.  Super. 
Ct.  371,  43  Wkly.  Notes  Cas.  476. 

United  States. —  Lancashire  Ins.  Co.  v.  Bar- 
nard, 111  Fed.  702,  49  C.  C.  A.  559. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1412. 
And  see  supra,  XIV,  B;  and  Insueance. 

Ratification. —  Recognition  by  the  company 
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of  the  adjustment  is  a  ratification  of  the  au- 
thority of  the  person  purporting  to  act  for 
the  company  in  making  it.  Flannery  v.  State 
Mut.  F.  Ins.  Co.,  175  Pa.  St.  387,  34  Atl.  798. 

Power  cannot  be  delegated. —  An  agent  of 
the  company  authorized  to  adjust  a  loss  can- 
not delegate  such  authority  to  another.  Ruth- 
ven  V.  American  F.  Ins.  Co.,  92  Iowa  316,  60 
N.  W.  663;  Dwelling-House  Ins.  Co.  v.  Sny- 
der, 39  N.  J.  L.  18,  34  Atl.  931. 

Agent  of  insured. —  An  agent  effecting  in- 
surance for  his  principal  and  having  posses- 
sion of  his  policy  has  power  for  the  insured  to 
enter  into  an  adjustment  of  loss  and  to  re- 
ceive payment.    Erick  v.  Johnson,  6  Mass.  193. 

66.  Fame  Ins.  Co.  v.  Norris,  18  111.  App. 
570;  Saville  v.  London,  etc.,  F.  Ins.  Co.,  8 
Mont.  431,  20  Pac.  650;  Saville  v.  ^tna  Ins. 
Co.,  8  Mont.  419,  20  Pac.  646,  3  L.  R.  A.  542 ; 
Remington  v.  Westchester  F.  Ins.  Co.,  14 
R.  I.  245. 

Although  the  parties  have  entered  into  a 
non-waiver  agreement  by  which  the  company 
in  entering  upon  the  adjustment  does  not 
waive  any  defenses  it  may  have  nevertheless 
a  completed  adjustment  is  binding.  McLean 
».  American  Mut.  F.  Ins.  Co.,  122  Iowa  355, 
98  N.  W.  146. 

67.  Illinois. —  Illinois  Mut.  F.  Ins.  Co.  v. 
Archdeacon,  82  111.  236,  25  Am.  Rep.  313; 
Farmers',  etc.,  Ins.  Co.  v.  Chesnut,  50  111. 
Ill,  99  Am.  Dec.  492;  Royal  Ins.  Co.  v.  Rood- 
house,  25  111.  App.  61. 

Louisiana. —  Godchaux  v.  Merchants'  Mut. 
Ins.  Co.,  34  La.  Ann.  235 ;  Lapeyre  f.  Thomp- 
son, 7  La.  Ann.  218. 

Massachusetts. —  Amesbury  v.  Bowditch 
Mut.  F.  Ins.  Co.,  6  Gray  596. 

Michigan. —  Granger  v.  Manchester  F.  As- 
sur. Co.,  119  Mich.  177,  77  N.  W.  693. 

New  York. —  Smith  v.  Glens  Falls  Ins.  Co., 
66  Barb.  556. 

Ohio. —  Untersinger  v.  Niagara  Ins.  Co.,  6 
Ohio  Dee.  (Reprint)  986,  9  Am.  L.  Rec.  401. 
Contra,  Dwelling  House  Ins.  Co.  v.  Garvey, 
14  Ohio  Cir.  Ct.  657,  8  Ohio  Cir.  Deo.  86. 

West  Virginia. —  Stolle  v.  ^tna  F.  &  M. 
Ins.  Co.,  10  W.  Va.  546,  27  Am.  Rep.  593; 
Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va. 
507,  27  Am.  Rep.  582. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1413. 
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it  is  held,  however,  that  the  adjustment  does  not  give  rise  to  a  new  obligation  on 
the  part  of  the  company.** 

b.  As  to  Parties.  Where  more  than  one  is  interested  in  the  insurance  an 
adjustment  with  one  is  not  necessarily  binding  upon  the  others." 

3.  Compromise  or  Settlement.™  A  full  compromise  or  settlement  of  the  claim 
under  the  policy  "is  binding  in  the  absence  of  fraud  or  mistake.'^ 

4.  Fraud  or  Mistake.  Fraud  or  mistake  on  the  part  of  the  insured  mislead- 
ing the  company  will  avoid  the  adjustment  or  settlement  of  the  loss  as  to  the 
company.™  So  fraud  on  the  part  oi  the  insurer  or  its  representative  in  procuring 
an  adjustment  or  settlement  will  render  it  void  as  to  the  insured.''' 

B.'  Appraisal  and  Arbitration'^ — I.  Validity  of  Provisions  —  a.  In  Gen- 
eral. A  clause  in  the  policy  requiring  submission  to  arbitration  of  any  disagree- 
ment as  to  the  amount  of  the  loss,  before  action  can  be  brought  on  the  policy, 
thus  in  effect  making  arbitration  a  condition  precedent  to  recovery,  is  generally 
held  to  be  valid ;  '^  but  some  courts  have  held  that  a  general  arbitration  clause 


As  against  a  subsequent  agreement  for  set- 
tlement by  which  the  company  undertakes  to 
pay  a  larger  amount  the  adjustment  will  not 
be  conclusive.  Revere  P.  Ins.  Co.  v.  Chamber- 
lin,  56  Iowa  508,  8  N.  W.  338,  9  N.  W.  386. 

In  an  action  against  a  mutual  cornpany,  the 
report  of  an  adjusting  committee  is  not  con- 
clusive as  to  the  amount  of  the  loss.  Sinking 
Springs  Mut.  F.  Ins.  Co.  v.  Rupp,  29  Pa.  St. 
526. 

Limitation  of  action. —  On  the  theory  that 
the  express  or  implied  promise  to  pay  the 
amount  found  due  on  an  adjustment  is  a  new 
undertaking,  the  limitation  in  the  policy 
as  to  the  time  of  bringing  action  thereon 
is  not  applicable  to  an  action  brought  on  the 
adjustment.  Illinois  Mut.  F.  Ins.  Co.  v. 
Archdeacon,  82  111.  236,  25  Am.  Rep.  313; 
Amesbury  v.  Bowditch  Mut.  F.  Ins.  Co.,  6 
Gray  (Mass.)  596;  McCallum  v.  National 
Credit  Ins.  Co.,  84  Minn.  134,  86  N.  W.  892 ; 
Smith  V.  Glen's  Falls. Ins.  Co.,  62  N.  Y.  85. 

68.  Willoughby  v.  St.  Paul  German  Ins. 
Co.,  68  Minn.  373,  71  N.  W.  272;  Gerhart 
Realty  Co.  v.  Northern  Assur.  Co.,  86  Mo. 
App.  596;  London  Fire  Assoc,  v.  Blum,  63 
Tex.  282. 

While  such  an  adjustment  is  an  accord,  it  is 
said  that  it  is  not  a  satisfaction;  and  there- 
fore it  is  no  defense  to  an  action  on  the 
policy.  Vining  v.  Franklin  F.  Ins.  Co.,  89 
Mo.  App.  311. 

69.  See  cases  cited  infra,  this  note. 
Likewise  an  adjustment  with  the  assignoi 

or  the  assignee  is  not  binding  on  the  other 
where  the  insurance  has  been  assigned  as 
security  or  otherwise.  Grange  Mill  Co.  v. 
Western  Assur.  Co.,  17  111.  App.  299;  German 
Ins.  Co.  V.  Curry,  13  Ky.  L.  Rep.  237;  Sum- 
mers V.  Home  Ins.  Co.,  56  Mo.  App.  653; 
London  Fire  Assoc,  v.  Blum,  63  Tex.  282. 

Where  a  mortgagor  and  a  mortgagee  are 
both  interested  in  the  insurance,  their  re- 
spective rights  having  attached  at  the  time 
of  loss  or  prior  thereto,  an  adjustment  with 
one  is  not  binding  on  the  other.  Harrington 
V.  Fitchburg  Mut.  F.  Ins.  Co.,  124  Mass.  126 ; 
Hall  V.  Philadelphia  Fire  Assoc,  64  N.  H. 
405,  13  Atl.  648;  Hathaway  v.  Orient  Ins. 
Co.,  134  N.  Y.  409,  32  N.  B.  40,  17  L.  R.  A. 
614. 


A  company  carrjdng  other  insurance  on  the 
same  property,  but  in  no  way  interested  in 
the  insurance  as  between  the  insuring  com- 
pany and  the  insured,  cannot  question  the 
correctness  of  an  adjustment  as  between  them. 
London  Assur.  Corp.  v.  Paterson,  106  Ga.  538, 
32  S.  E.  650. 

70.  See,  generally,  Compbomisb  and  Set- 
tlement, 8  Cyo.  499  et  seq. 

71.  Stoehlke  v.  Hahn,  158  111.  79,  42  N.  E. 
150;  Barlow  v.  Ocean  Ins.  Co.,  4  Mete. 
(Mass.)  270;  King  v.  .^tna  Ins.  Co.,  36  Mo. 
App.  128. 

Acceptance  of  return  of  premium  after  loss, 
on  the  claim  by  the  company  that  the  policy 
had  been  canceled,  was  held  not  to  be  a 
compromise  of  the  claim  for  a  loss.  Cassville 
Roller  Mill  Co.  v.  Mtna,  Ins.  Co.,  105  Mo.  App. 
146,  79  S.  W.  720. 

72.  California. —  Stockton  Combined  Har- 
vester, etc..  Works  v.  Glen's  Falls  Ins.  Co., 
98  Cal.  557,  33  Pac.  633. 

Louisiana. —  Matthews  v.  General  Mut.  Ins. 
Co.,  9  La.  Ann.  590. 

Nebraska. —  Nebraska,  etc.,  Ins.  Co.  v.  Se- 
gard,  29  Nebr.  354,  45  N.  W.  681. 

New  York. —  Faugier  v.  Hallett,  2  Johns. 
Cas.  233. 

Rhode  Island. —  Remington  v.  Westchester 
F.  Ins.  Co.,  14  R.  I.  245. 

Wisconsin. — Commercial  Bank  v.  Firemen's 
Ins.  Co.,  87  Wis.  297,  58  N.  W.  391. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1418. 

Testimony  of  the  adjusters  that  had  they 
known  of  certain  facts  they  would  not  have 
made  the  adjustment  is  not  competent.  Com- 
mercial Bank  v.  Firemen's  Ins.  Co.,  87  Wis. 
297,  58  N.  W.  391. 

73.  Burnham  v.  Lamar  Ins.  Co.,  79  111. 
160;  Titus  r.  Rochester  German  Ins.  Co.,  97 
Ky.  567,  31  S.  W.  127,  17  Ky.  L.  Rep.  385, 
53  Am.  St.  Rep.  426,  28  L.  R.  A.  478 ;  London, 
etc.,  Ins.  Co.  v.  Oaks,  15  Ky.  L.  Rep.  540; 
Berry  v.  American  Cent.  Ins.  Co.,  132  N.  Y. 
49,  30  N.  E.  254,  28  Am.  St.  Rep.  548; 
Piatt  V.  Continental  Ins.  Co.,  62  Vt.  166,  19 
Atl.  637. 

74.  Arbitration  generally  see  Abbitration 
AND  Award,  3  Cyc.  568. 

75.  Alabama. —  Western  Assur.  Co.  v.  Hall, 
112  Ala.  318,  20  So.  447. 
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requiring  submission  to  arbitrators  of  tlie  liability  of  the  company  before  action 
can  be  brought  on  the  policy  is  invalid  as  an  agreement  ousting  the  courts  of 
their  jurisdiction^* 

b.  As  to  Amount  of  Damage.  An  agreement  in  the  policy  that  the  amount  of 
the  damage  shall  be  estimated  by  appraisers  or  arbitrators  is  valid  under  either 
of  the  views  suggested  above,"  for  it  does  not  relate  to  the  right  of  recovery,  but 
to  the  amount.''^     And  aside  from  any  provision  in  the  policy,  the  parties  may  by 


loimi. —  George  Dee,  etc.,  Co.  v.  Key  City 
F.  Ins.  Co.,  104  Iowa  167,  73  N.  W.  594; 
Zalesky  %.  Home  Ins.  Co.,  102  Iowa  613,  71 
N.  W.  566;  Lesure  Lumber  Co.  v.  Mutual  F. 
Ins.  Co.,  101  Iowa  514,  70  N.  W.  761. 

Michigan. —  Chippewa  Lumber  Co.  r.  Phe- 
nix  Ins.  Co.,  80  Mich.  116,  44  N.  W.  1055. 

Missouri. —  McNees  v.  Southern  Ins.  Co.,  69 
Mo.  App.  232;  Murphy  v.  Northern  British, 
etc.,  Co.,  61  Mo.  App.  323. 

New  Jersey. —  Wolff  v.  Liverpool,  etc.,  Ins. 
Co.,  50  N.  J.  L.  453,  14  Atl.  561;  Wolff 
V.  Liverpool,  etc.,  Ins.  Co.,  10  N.  J.  L.  J. 
325. 

New  York. —  Yendel  v.  Western  Assur.  Co., 
21  Misc.  348,  47  N.  Y.  Suppl.  141  [citing 
Seward  v.  Rochester,  109  N.  Y.  164,  16  N.  E. 
348,  where  the  distinction  between  executory 
agreements  of  arbitration  which  ousts  the 
court  of  jurisdiction  and  those  which  are  sus- 
tained as  the  sole  remedy  between  the  parties 
is  pointed  out].  But  compare  Keeffe  v.  Na- 
tional Aec.  Soc,  4  N.  Y.  App.  Div.  392,  38 
N.  Y.  Suppl.  854. 

Ohio. —  Hamilton  v.  Fireman's  Ins.  Co.,  4 
Ohio  S.  &  C.  PI.  Dec.  407. 

Wisconsin. — Chapman  v.  Rockford  Ins.  Co., 
89  Wis.  572,  62  N.  W.  422,  28  L.  R.  A.  405. 

United  States. —  Hamilton  v.  Liverpool, 
etc.,  Ins.  Co.,  136  U.  S.  242,  10  S.  Ct.  945, 
34  L.  ed.  419;  Kahnweiler  v.  Phosnix  Ins.  Co., 
57  Fed.  562;  Gauche  v.  London,  etc.,  Ins. 
Co.,  10  Fed.  347,  4  Woods  102;  Yeomans  v. 
Girard  F.  &  M.  Ins.  Co.,  30  Fed.  Cas.  No. 
18,136. 

Ccmada. —  Guerin  v.  Manchester  F.  Assur. 
Co.,  29  Can.  Sup.  Ct.  139 ;  Adams  v.  National 
Ins.  Co.,  20  N.  Brunsw.  569;  Pharand  v.  Lan- 
cashire Ins.  Co.,  19  Quebec  Super.  Ct.  35. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1420. 

Indefiniteness. —  But  it  is  said  that  such  a 
clause,  which  is  indefinite  as  to  the  number  of 
appraisers  and  their  method  of  selection,  is 
too  vague  to  be  insisted  upon  as  a  condition 
precedent.  Case  v.  Manufacturers'  F.  &  M. 
Ins.  Co.,  82  Cal.  263,  21  Pac.  843,  22  Pae. 
1083. 

Place  of  arbitration. —  Under  a  clause  en- 
titling the  company  to  require  arbitration, 
it  cannot  compel  the  insured  to  submit  to 
an  arbitration  outside  of  the  state.  Ameri- 
can Cent.  Ins.  Co.  v.  Simpson,  43  111.  App. 
98. 

76.  Hanover  F.  Ins.  Co.  v.  Lewis,  28  Fla. 
209,  10  So.  297;  Stephenson  v.  Piscataqua 
F.  &  M.  Ins.  Co.,  54  Me.  55 ;  Insurance  Co.  of 
North  America  v.  BacMer,  44  Nebr.  549,  62 
N.  W.  911 ;  Home  F.  Ins.  Co.  v.  Bean,  42  Nebr. 
537,  60  N.  W.  907,  47  Am.  St.  Rep.  711;  Ger- 
man-American Ins.  Co.  V.  Etheron,  25  Nebr. 
505,  41  N.  W.  406;  Schollenberger  v.  Phcenix 
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Ins.  Co.,  21  Fed.  Cas.  No.  12,476;  Trott  v. 
City  Ins.  Co.,  24  Fed.  Cas.  No.  14,189,  1 
Cliff.  439. 

If  the  arbitration  covers  only  the  amount 
of  the  loss  and  not  the  liability  of  the  com- 
pany under  the  policy,  such  objection  is  not 
available.  Mentz  v.  Armenia  F.  Ins.  Co.,  33 
Leg.  Int.  (Pa.)  239;  Phoenix  Ins.  Co.  v. 
Badger,  53  Wis.  283,  10  N.  W.  504. 

Revocation. —  In  Pennsylvania  the  objec- 
tion that  an  agreement  to  arbitrate  as  a  con- 
dition precedent  deprives  the  courts  of  ju- 
risdiction is  obviated  by  holding  that  the 
agreement  is  revocable.  Needy  v.  German- 
American  Ins.  Co.,  197  Pa.  St.  460,  47  Atl. 
739;  Penn  Plate  Glass  Co.  v.  Spring  Garden 
Ins.  Co.,  189  Pa.  St.  255,  42  Atl.  138,  69  Am. 
St.  Rep.  810;  Yost  v.  Dwelling  House  Ins.  Co., 
179  Pa.  St.  381,  36  Atl.  317,  57  Am.  St.  Rep. 
604;  Commercial  Union  Assur.  Co.  v.  Hock- 
ing, 115  Pa.  St.  407,  8  Atl.  589,  2  Am.  St. 
Rep.  562;  Mentz  v.  Armenia  F.  Ins.  Co.,  79 
Pa.  St.  478,  21  Am.  Rep.  80;  Seibel  v.  Fire- 
men's Ins.  Co.,  24  Pa.  Super.  Ct.  154;  Seibel 
V.  Lebanon  Mut.  Ins.  Co.,  16  Lane.  L.  Rev. 
356.  And  in  New  Hampshire  the  right  of 
revocation  is  sustained  even  after  submission, 
but  before  the  award  has  been  made.  Frank- 
lin V.  New  Hampshire  F.  Ins.  Co.,  70  N.  H. 
251,  47  Atl.  91.  But  in  New  Jersey  it  is 
said  that  after  submission  the  insured  cannot 
revoke  the  submission,  having  demanded  ap- 
praisers who  have  been  duly  appointed  and 
qualified.  American  Cent.  Ins.  Co.  v.  Lan- 
dau, 62  N.  J.  Eq.  73,  49  Atl.  738.  The  insured 
cannot  revoke  where  the  submission  is  only 
to  ascertain  the  value  of  the  property  burned 
and  not  the  company's  liability.  Carp  v. 
Queen  Ins.  Co.,  104  Mo.  App.  502,  79  S.  W. 
757. 

77.  See  supra,  XVIII,  B,  1,  a. 

78.  Florida. — Hanover  F.  Ins.  Co.  v.  Lewis, 
28  Fla.  209,  10  So.  297. 

Indiana. —  Germania  F.  Ins.  Co.  v.  Warner, 
13  Ind.  App.  466,  41  N.  E.  969. 

Michigan. —  Hogadone  v.  Grange  Mut.  F. 
Ins.  Co.,  138  Mich.  339,  94  N.  W.  1045; 
Kearney  v.  Washtenae  Mut.  F.  Ins.  Co.,  126 
Mich.  246,  85  N.  W.  733;  Denton  v.  Farm- 
ers' Mut.  F.  Ins.  Co.,  120  Mich.  690,  79 
N.  W.  929. 

Minnesota. — -Gasser  v.  Sun  Fire  Ofiice,  42 
Minn.  315,  44  N.  W.  252. 

North  Carolina. —  Herndon  v.  Imperial  F. 
Ins.  Co.,  107  N.  C.  183,  12  S.  E.  126;  Pioneer 
Mfg.  Co.  V.  Phoenix  Assur.  Co.,  106  N.  C. 
28,  10  S.  E.  1057. 

Ohio. —  Phoenix  Ins.  Co.  v.  Carnahan,  63 
Ohio  St.  258,  58  N.  E.  805. 

Texas. —  Philadelphia  Fire  Assoc,  v.  Col- 
gin,   (Civ.  App.  1896)  33  S.  W.  1004. 
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Tolnntaiy  agreement  submit  the  amount  of  loss  to  determination  by  arbitrators  or 
appraisers." 

e.  As  to  Total  Loss.  A  stipulation  for  appraisal  or  arbitration  is  applicable 
to  cases  of  total  as  well  as  of  partial  loss,  and  the  arbitrators  or  appraisers  may 
determine  whether  the  loss  is  total.^"  But  under  valued-policy  statutes  which 
provide  that  in  case  of  total  loss  the  company  shall  pay  the  amount  of  the  insur- 
ance, a  stipulation  in  the  policy  for  appraisal  or  arbitration  is  not  applicable  in 
case  of  total  loss,  as  it  is  contrary  to  the  provisions  of  snch  statute.^' 

2.  Necessity  of  Disagreement.  The  provisions  in  policies  for  appraisement  or 
arbitration  are  usually  conditioned  on  failure  or  inability  of  the  parties  to  agree 
as  to  the  amount  of  the  loss ;  ^^  and  if  there  is  no  such  disagreement,  but  total 
denial  of  liability  on  the  part  of  the  company,  arbitration  is  not  required.^ 


See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1420 
et  seq.    But  see  infra,  XXI,  A,  3,  d. 

Such  an  agreement  is  not  a  statutory  sub- 
mission to  arbitration,  and  the  statutory  pro- 
visions relating  to  arbitration  in  general  are 
not  applicable.  Hanover  F.  ins.  Co.  v.  Lewis, 
28  Fla.  209,  10  So.  297 ;  Christianson  v.  Nor- 
wich Union  F.  Ins.  Soc,  84  Minn.  526,  88 
N.  W.  16,  87  Am.  St.  Eep.  379;  Montgomery 
V.  American  Cent.  Ins.  Co.,  108  Wis.  146,  84 
N.  W.  175. 

79.  Connecticut. —  Hall  v.  Norwalk  P.  Ins. 
Co.,  57  Conn.  105,  17  Atl.  356. 

Illinois. —  Security  Live  Stock  Ins.  Assoc. 
V.  Briggs,  22  111.  App.  107. 

Eamsas. —  Springfield  F.  &  M.  Ins.  Co.  v. 
Payne,  57  Kan.  291,  46  Pac.  315. 

Wisconsin. — Montgomery  v.  American  Cent. 
Ins.  Co.,  108  Wis.  146,  84  N.  W.  175. 

United  States. —  Brown  v.  Hartford  F.  Ins. 
Co.,  4  Fed.  Cas.  No.  2,009,  Brunn.  Col.  Cas. 
663. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1425. 

80.  Alabama. —  Eutt«r  v.  Hanover  F.  Ins. 
Co.,  138  Ala.  202,  35  So.  33. 

Minnesota. —  Gasser  i;.  Sun  Fire  Office,  42 
Minn.  315,  44  N.  W.  252. 

New  Jersey. —  Stout  v.  Phoenix  Assur.  Co., 
65  N.  J.  Eq.  566,  56  Atl.  691. 

New  York. —  Yendel  v.  Western  Assur.  Co., 
21  Misc.  348,  47  N.  Y.  Suppl.  141.  But  com- 
pa/re  Lang  v.  Eagle  Fire  Co.,  12  N.  Y.  App. 
Div.  39,  42  N.  Y.  Suppl.  539. 

United  States. —  Williamson  v.  Liverpool, 
etc.,  Ins.  Co.,  122  Fed.  59,  58  C.  C.  A.  241. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1420 
et  seq. 

Contra. —  Pennsylvania  F.  Ins.  Co.  v.  Car- 
nahan,  19  Ohio  Cir.  Ct.  114,  10  Ohio  Cir.  Deo. 
186,  where  it  is  said  that  where  the  property 
insured  has  been  totally  destroyed  no  ap- 
praisement can  be  demanded,  as  the  result 
would  be  to  require  the  appraisers  to  call 
witnesses  and  become  arbitrators. 

81.  Kentucky. —  Hartford  F.  Ins.  Co.  v. 
Bourbon  County  Ct.,  115  Ky.  109,  72  S.  W. 
739,  24  Ky.  L.  Rep.  1850 ;  Merchants'  Ins.  Co. 
<v.  Stephens,  59  S.  W.  511,  22  Ky.  L.  Hep. 
999. 

Minnesota. —  Ohage  v.  Union  Ins.  Co.,  82 
Minn.  426,  85  N.  W.  212. 

Missouri. —  O'Keefe  v.  Liverpool,  etc.,  Ins. 
Co.,  140  Mo.  558,  41  S.  W.  922,  39  L.  E.  A. 
819 ;  Marshall  v.  American  Guarantee  Mut. 
P.  Ins.  Co.,  80  Mo.  App.  18 ;  Jacobs  v.  North 


British,  etc.,  Ins.  Co.,  61  Mo.  App.  572; 
Baker  .1;.  Phcenix  Assur.  Co.,  57  Mo.  App. 
559. 

Nebraslca. —  German  Ins.  Co.  v.  Eddy,  36 
Nebr.  461,  54  N.  W.  856,  19  L.  R.  A.  707. 

Wisconsin. —  Seyk  v.  Millers'  Nat.  Ins.  Co., 
74  Wis.  67,  41  N.  W.  443,  3  L.  R.  A.  523. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1420 
et  seq. 

The  Iowa  statute  which  only  makes  the 
policy  prima  facie  evidence  of  the  value  of 
the  buildings  covered  by  the  policy  and  to- 
tally destroyed  does  not  render  inoperative  a 
provision  for  appraisal  as  a  condition  prece- 
dent. Zalesky  v.  Home  Ins.  Co.,  108  Iowa 
341,  79  N.  W.  69. 

83.  California. —  Farnum  v.  Phcenix  Ins. 
Co.,  83  Cal.  246,  23  Pac.  869,  17  Am.  St.  Rep. 
233. 

Kansas. —  Capitol  Ins.  Co.  v.  Wallace,  50 
Kan.  453,  31  Pac.  1070,  48  Kan.  400,  29  Pac. 
755. 

Kentucky. —  Insurance  Co.  of  North  Amer- 
ica V.  Forwood  Cotton  Co.,  12  Ky.  L.  Rep. 
846. 

Michigan. —  Kersey  v.  Phoenix  Ins.  Co.,  135 
Mich.  10,  97  N.  W.  57. 

Minnesota. —  Kelly  v.  Liverpool,  etc.,  Ins. 
Co.,  (1905)   102  N.  W.  380. 

Missouri. —  Murphy  v.  Northern  British, 
etc.,  Co.,  61  Mo.  App.  323. 

New  York. —  Rosenwald  v.  Phcenix  Ins.  Co., 
50  Hun  172,  3  N.  Y.  Suppl.  215. 

Ohio. —  Phoenix  Ins.  Co.  v.  Carnahan,  63 
Ohio  St.  258,  58  N.  E.  805. 

Pennsylvania. —  Moyer  t".  Sun  Ins.  Office, 
176  Pa.  St.  579,  35  Atl.  221,  53  Am.  St.  Rep. 
690. 

Texas. —  Virginia  P.  &  M.  Ins.  Co.  v.  Can- 
non, 18  Tex.  Civ.  App.  588,  45  S.  W.  945. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1420 
et  seq. 

83.  Continental  Ins.  Co.  v.  Vallandingham, 
116  Ky.  287,  76  S.  W.  22,  25  Ky.  L.  Rep.  468 ; 
Lasher  v.  Northwestern  Nat.  Ins.  Co.,  18  Hun 
(N.  Y.)  98;  American  P.  Ins.  Co.  v.  Stuart, 
(Tex.  Civ.  App.  1896)  38  S.  W.  395.  And 
see  infra,  XVIII,  B,  7,  d. 

Arbitration  entered  into  before  there  is  any 
disagreement  as  to  the  amount  of  loss  is  not 
valid  under  the  terms  of  the  policy,  and  may 
be  revoked.  Harrison  v.  Hartford  F.  Ins. 
Co.,  112  Iowa  77,  83  N.  W.  820. 

Insured  cannot  claim  that  there  was  no 
disagreement,  after  stating  a  disagreement  in 

[XVIII,  B,  2] 
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3.  Proceedings  —  a.  In  General.  The  proceedings  for  appraisement  and 
arbitration  must  reasonably  comply  with  the  statutory  provisions  and  the 
provisions  in  the  policy  relating  thereto.^ 

b.  Demand  —  (i)  Neoessitt.  Under  the  provisions  usually  found  in  policies, 
arbitration  or  appraisal  is  not  a  condition  precedent  to  action  on  the  policy  unless 
there  has  been  a  demand  for  such  a  proceeding  on  the  part  of  the  company.*' 
But  the  requirement  of  the  policy  may  be  such  that  the  provision  as  to  arbitration 
is  mandatory  on  both  parties.*' 

(ii)  SuFPiciENOT.  A  demand  made  in  accordance  with  the  provisions  of  the 
policy  is  suificiently  definite.*''  But  the  company  cannot  require  a  submission 
otherwise  than  as  provided  in  the  policy.**  It  is  essential  that  the  demand 
be  made  in  good  faith  with  the  intention  to  secure  the  arbitration  or  appraisal 
provided  for.** 

(ill)  Wjsen  to  Be  Hade.  Demand  for  appraisal  or  arbitration  must  be 
made  within  the  time  prescribed  by  the  policy.* 

(iv)   Upon  Agent.     A  demand  made  upon  an  agent  authorized  to  represent 


writing  and  joining  in  the  selection  of  ar- 
bitrators. Fowble  «.  Phoenix  Ins.  Co.,  106 
Mo.  App.  527,  81  S.  W.  485;  Carp  v.  Queen 
Ins.  Co.,  104  Mo.  App.  502,  79  S.  W.  757. 

Where  the  loss  is  partial,  there  may  be  a 
submission  to  arbitration.  Stemmer  v.  Scot- 
tish Union,  etc.,  Ins.  Co.,  33  Oreg.  65,  49 
Pac.  588,  53  Pac.  498. 

84.  See  infra,  XVIII,  B,  3,  b,  et  seq. 

85.  Commercial  Ins.  Co.  v.  Robinson,  64 
111.  265,  16  Am.  Eep.  557;  Randall  v.  Liver- 
pool, etc.,  Ins.  Co.,  10  Mont.  368,  25  Pac. 
962;  Randall  v.  Lancashire  Ins.  Co.,  10  Mont. 
367,  25  Pac.  961 ;  Randall  v.  American  F.  Ins. 
Co.,  10  Mont.  340,  25  Pac.  953,  24  Am.  St. 
Rep.  50;  Grand  Rapids  F.  Ins.  Co.  v.  Finn, 

60  Ohio  St.  513,  54  N.  E.  545,  71  Am.  St. 
Rep.  736,  50  L.  R.  A.  555 ;  Bowes  v.  National 
Ins.  Co.,  20  N.  Brunsw.  437;  Mclntyre  v. 
National  Ins.  Co.,  5  Ont.  App.  580;  Hughes 
V.  London  Assur.  Co.,  4  Ont.  293.  See  also 
infra,  XXI,  A,  3,  d. 

86.  Murphy  v.  Northern  British,  etc.,  Co., 

61  Mo.  App.  323;  Flaherty  v.  Germania  Ins. 
Co.,  1  Wkly.  Notes  Cas.   (Pa.)   352. 

Where  the  obligation  to  select  appraisers 
is  mutual,  no  duty  rests  upon  the  company 
to  take  the  initiative.  Phoenix  Ins.  Co.  v. 
Lorton,  109  111.  App.  63. 

Where  the  requirement  is  obligatory  as  to 
arbitration  in  the  event  of  disagreement,  the 
insurer  cannot  complain  of  a  demand  made 
without  giving  reasonable  time  to  accept 
proofs  of  loss.  Brock  v.  Dwelling  House  Ins. 
Co.,  102  Mich.  583,  61  N.  W.  67,  47  Am.  St. 
Rep.  562,  26  L.  R.  A.  623. 

87.  Zalesky  v.  Home  Ins.  Co.,  102  Iowa 
613,  71  N.  W.  566;  Hamilton  v.  Royal  Ins. 
Co.,  4  Ohio  S.  &  C.  PI.  Dec.  437. 

88.  Walker  v.  German  Ins.  Co.,  51  Kan. 
725,  33  Pac.  597;  Wheeler  v.  Watertown  F. 
Ins.  Co.,  131  Mass.  1;  Zallee  v.  Laclede  Mut. 
F.  &  M.  Ins.  Co.,  44  Mo.  530. 

For  example  therefore  a  joint  demand  by 
two  or  more  companies  for  submission  of 
their  several  liabilities  in  one  appraisement 
or  arbitration  is  not  authorized  (Wicking  v. 
Citizens'  Mut.  F.  Ins.  Co.,  118  Mich.  640,  77 
N.  W.  275;  Hamilton  v.  Fireman's  Ins.  Co., 
4  Ohio  S.  &  C.  PI.  De.c.  407;  Palatine  Ins.  Co. 

[XVIII.  B.  3,  a] 


V.  Morton-Scott-Robertson  Co.,  106  Tenn.  558, 
61  S.  W.  787 ;  Connecticut  F.  Ins.  Co.  v.  Ham- 
ilton, 59  Fed.  258j  8  C.  C.  A.  114  {affirming 
46  Fed.  42] )  ;  and  there  cannot  be  a  demand 
for  arbitration  for  part  only  of  the  loss  (Ad- 
ams V.  New  York  Bowery  F.  Ins.  Co.,  85  Iowa 
6,  51  N.  W.  1149;  Palatine  Ins.  Co.  v.  Mor- 
ton-Scott-Robertson Co.,  106  Tenn.  558,  61 
S.  W.  787).  But  if  there  are  two  losses  cov- 
ered by  the  same  policy,  they  may  both  be 
included  in  the  same  demand  for  arbitra- 
tion. Mechanics'  Ins.  Co.  ■;;.  Hodge,  149  111. 
298,  37  N.  E.  51  [affirming  46  111.  App.  479]. 
And  it  is  said  that,  although  the  policy  has 
been  avoided  as  to  a  portion  of  it,  there  may 
be  a  demand  of  arbitration  with  reference  to 
other  property  as  to  which  the  policy  remains 
valid.  Murphy  v.  Northern  British,  etc.,  Co., 
61  Mo.  App.  323. 

89.  Chainless  Cycle  Mfg.  Co.  v.  Security 
Ins.  Co.,  169  N.  Y.  304,  62  N.  E.  392. 

The  intent  with  which  the  insurer  acts  in 
making  the  demand  is  immaterial.  Phoenix 
Ins.  Co.  V.  Carnahan,  63  Ohio  St.  258,  58 
N.  E.  805;  Pennsylvania  F.  Ins.  Co.  v.  Car- 
nahan, 19  Ohio  Cir.  Ct.  114,  10  Ohio  Cir.  Dec. 
186. 

90.  American  Cent.  Ins.  Co.  v.  Heath,  29 
Tex.  Civ.  App.  445,  69  S.  W.  235. 

But  if  no  such  time  is  speciHed,  then  within 
such  reasonable  time  as  will  render  an  ap- 
praisal or  arbitration  practicable.  Chainless 
Cycle  Mfg.  Co.  v.  Security  Ins.  Co.,  169  N.  Y. 
304,  62  N.  E.  392;  Phoenix  Ins.  Co.  v.  Car- 
nahan, 63  Ohio  St.  258,  58  N.  E.  805;  Ham- 
ilton V.  Royal  Ins.  Co.,  4  Ohio  S.  &  C.  PI. 
Dec.  437;  Phoenix  Assur.  Co.  v.  Stenson,  (Tex. 
Civ.  App.  1904)  79  S.  W.  866;  Astrich  v. 
German-American  Ins.  Co.,  128  Fed.  477 
[affirmed  in  131  Fed.  13,  65  C.  C.  A.  251]. 

After  an  action  has  once  been  brought,  al- 
though subsequently  dismissed,  it  is  too  late 
to  demand  appraisement  or  arbitration.  Da- 
vis t;.  Imperial  Ins.  Co.,  16  Wash.  241,  47 
Pac.  439. 

If  either  party  is  entitled  to  make  the  de- 
mand, then  a  delay  by  one  will  not  preclude 
his  right  to  do  so,  unless  the  delay  has  been 
so  great  as  to  render  arbitration  or  appraisal 
impossible.    McNees  v.  Southern  Ins.  Co.,  Oft 
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the  company  in  its  general  business  of  soliciting  insurance,  collecting  premiums, 
and  issuing  policies  is  suiiicient.'' 

e.  Appointment  of  Appraisers  op  Arbitrators.  While  the  usual  provisions  in 
a  policy  for  appraisement  or  arbitration  require  the  appointment  of  one  appraiser 
or  arbitrator  by  each  party  and  the  selection  of  an  umpire  by  the  two  in  the 
event  that  they  cannot  agree,  nevertheless  it  is  contemplated  that  the  persons 
appointed  by  the  parties  be  impartial  and  disinterested.'^  It  is  sometimes  pro- 
vided by  statute  that  the  arbitrators  shall  be  residents  of  the  coxmty  in  which  the 
Idss  occurred.'^ 

d.  Appointment  of  Umpire.  While  the  appointment  of  an  umpire  is  usually 
provided  for  only  in  the  event  of  the  disagreement'*  of  the  two  appraisers  or 
arbitrators,  the  fact  that  he  is  chosen  bef oreliand  will  not  affect  the  validity  of  the 
appraisement.'^  A  fair,  impartial,  and  convenient  person  should  be  chosen  as 
umpire.'^ 

e.  Notice.  The  parties  should  have  notice  of  the  proceedings  of  the  appraisers 
or  arbitrators.'^ 

f.  Joint  Action.  The  appraisers  or  arbitrators  and  the  umpire,  when  one  has 
been  selected,  should  act  togetlier,  and  a  finding  as  the  result  of  a  proceeding  in 


Mo.  App.  232 ;  Johnson  v.  Phoenix  Ins.  Co.,  69 
Mo.  App.  226;  Hamilton  v.  Fireman's  Ins. 
Co.,  4  Ohio  S.  &  C.  PI.  Dec.  407. 

If  theie  is  a  limitation  of  time  for  bringing 
suit,  the  demand  must  be  reasonable  with 
reference  to  such  limitation.  Zimeriski  v. 
Ohio  Farmers'  Ins.  Co.,  91  Mich.  600,  52 
N.  W.  55;  American  Cent.  Ins.  Co.  v.  Heath, 
29  Tex.  Civ.  App.  445,  69  S.  W.  235 ;  Lion  F. 
Ins.  Co.  r.  Heath,  29  Tex.  Civ.  App.  203,  68 
S.  W.  305. 

91.  Phenix  Ins.  Co.  v.  Stocks,  149  111.  319, 
36  N.  E.  408 ;  Milwaukee  Mechanics'  Ins.  Co. 
V.  Schallman,  90  111.  App.  280. 

92.  If  the  person  selected  by  one  of  the 
parties  is  interested  in  the  result,  or  other- 
wise open  to  the  charge  of  partiality,  the 
other  party  to  the  proceeding  is  not  bound  to 
submit  to  an  appraisal  or  arbitration  by  such 
person,  and  the  finding  will  be  invalid. 

Alabama. —  Western  Assur.  Co.  v.  Hall,  120 
Ala.  547,  24  So.  936,  74  Am.  St.  Rep.  48. 

Illinois. —  ^tna  Ins.  Co.  v.  Stevens,  48  111. 
31. 

Massachusetts. —  Bullman  v.  North  British, 
etc.,  Ins.  Co.,  159  Mass.  118,  34  N.  E.  169. 

Minnesota. —  Produce  Refrigerating  Co.  v. 
Norwich  Union  F.  Ins.  Soc,  91  Minn.  210, 
97  N.  W.  875,  98  N.  W.  100. 

New  York. —  Kaiser  v.  Hamburg-Bremen  F. 
Ins.  Co.,  172  N.  Y.  663,  65  N.  E.  1118. 

Canada. —  Vineberg  v.  Guardian  F.,  etc., 
Assur.  Co.,  19  Ont.  App.  293. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1426. 

To  be  disinterested,  the  appraiser  should 
nbt  only  be  without  pecuniary  interest  in 
the  result,  but  also  without  bias  or  preju- 
dice (Bradshaw  v.  Agricultural  Ins.  Co.,  137 
N.  y.  137,  32  N.  E.  1055),  and  the  required 
competency  does  not  relate  alone  to  disinter- 
estedness, but  also  to  general  capacity  t«  act 
with  judgment  (.3Jtna  Ins.  Co.  v.  Stevens,  48 
111.  31 ) .  But  the  fact  that  one  has  acted  in 
the  same  capacity  on  other  occasions  for  the 
same  party  does  not  necessarily  disqualify 
him.  Christianson  r.  Norwich  Union  F.  Ins. 
Soc,  84  Minn.  526,  88  N.  W.  16,  87  Am.  St. 


Rep.  379;  Bishop  v.  Agricultural  Ins.  Co., 
130  N.  Y.  488,  29  N.  E.  844;  Meyerson  v. 
Hartford  F.  Ins.  Co.,  17  Misc.  (N.  Y.)  121, 
39  N.  Y.  Suppl.  329. 

The  burden  of  showing  disqualification  is 
on  the  party  complaining.  Hall  v.  Western 
Assur.  Co.,  133  Ala.  637,  32  So.  257. 

93.  Germania  Ins.  Co.  v.  Cincinnati,  etc.. 
Packet  Co.,  7  Ohio  S.  &  C.  PI.  Dec.  571,  6 
Ohio  N.  P.  173,  upholding  the  constitution- 
ality of  such  a  statute. 

94.  A  mere  inability  to  agree  as  to  the  re- 
sult is  sufficient  ground  for  choosing  an  um- 
pire, ^tna  F.  Ins.  Co.  v.  Davis,  55  S.  W. 
705,  21  Ky.  L.  Rep.  1456. 

If  an  arbitrator  improperly  prevents  the 
selection  of  an  umpire  the  consequences  of 
the  failure  of  the  arbitration  should  be  vis- 
ited upon  the  party  selecting  him.  Fowble 
f.  Phoenix  Ins.  Co.,  106  Mo.  App.  527,  81 
S.  W.  485. 

95.  Enright  v.  Montauk  F.  Ins.  Co.,  15 
N.  Y.  Suppl.  893  [affirmed  in  142  N.  Y.  667, 
37  N.  E.  570]  ;  Chandos  v.  American  F.  Ins. 
Co.,  84  Wis.  184,  54  N.  W.  390,  19  L.  R.  A. 
321. 

On  the  other  hand  the  umpire  may  be 
chosen  after  the  appraisement  has  begun. 
Caledonian  Ins.  Co.  v.  Traub,  83  Md.  524,  35 
Atl.  13. 

96.  Fowble  v.  Phoenix  Ins.  Co.,  106  Mo. 
App.  527,  81  S.  W.  485. 

In  arriving  at  a  result  the  umpire  chosen 
should  consider  the  findings  of  both  apprais-  ] 
ers  or  arbitrators.  Strome  v.  London  Assur. 
Corp.,  162  N.  Y.  627,  57  N.  E.  1125;  New  I 
York  Mut.  Sav.,  etc.,  Assoc,  v.  Manchester  F. 
Assur.  Co.,  94  N.  Y.  App.  Div.  104,  87  N.  Y. 
Suppl.  1075.     . 

97.  The  reason  is  that  the  parties  may  be 
able  to  appear  before  them  and  make  proper 
representations  or  explanations  with  relation 
to  their  interests;  and  without  such  oppor- 
tunity the  appraisement  or  arbitration  will 
not  be  binding.  Redner  v.  New  York  F.  Ins. 
Co.,  92  Minn.  306,  99  N.  W.  886;  Christiansen 
V.  Norwich  Union  F.  Ins.  Soc,  84  Minn.  526, 
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which  one  has  not  acted  will  not  be  valid ; "  but  one  appraiser  or  arbitrator  can- 
not by  refusing  to  act  prevent  further  proceedings.^' 

g.  Basis  of  Finding.  The  appraisers  or  arbitrators  should  receive  evidence 
on  which  to  base  their  findings.^  They  may  call  in  the  aid  of  third  persons 
skilled  in  determining  the  particular  kind  of  damage  involved ;  ^  or  if  they  are 
themselves  experts  they  may  make  use  of  their  expert  knowledge  without  calling 
in  the  assistance  of  others.^  The  finding  should  be  in  detail  and  not  in  gross ;  * 
and  if  it  is  as  to  a  part  of  the  loss  only  it  is  not  binding.^  The  arbitrators,  how- 
ever, need  not  reveal  their  conclusions  as  to  particular  questions  arising  before 
them  until  the  award  is  niade.^ 

h.  Compensation.  The  compensation  to  be  paid  the  referees  or  arbitrators  is 
to  be  determined  by  the  parties  appointing  them.' 

4.  Validity  and  Effect  —  a.  In  General.  Mere  irregularities  in  the  proceed- 
ings of  the  appraisers  or  arbitrators  not  substantially  affecting  the  result  will  not 
be  a  ground  for  disregarding  or  setting  aside  their  finding ;  *  but  if  the  irregularity 


88  N.  W.  16,  87  Am.  St.  Rep.  379;  Schreiber 
v.  German-American  Hail  Ins.  Co.,  43  Minn. 
367,  45  N.  W.  708;  Stout  v.  Phcenix  Aasur. 
Co.,  65  N.  J.  Eq.  566,  56  Atl.  691 ;  Kaiser  ». 
Hamburg-Bremen  F.  Ins.  Co.,  172  N.  Y.  663, 
65  N.  E.  1118;  Schmitt  v.  Boston  Ins.  Co.,  82 
N.  Y.  App.  Div.  234,  81  N.  Y.  Suppl.  767; 
Linde  v.  Kepublic  P.  Ins.  Co.,  50  N".  Y.  Super. 
Ct.  362;  Pboenix  Ins.  Co.  ».  Moore,  (Tex.  Civ. 
App.  1898)  46  S.  W.  1131;  Continental  Ins. 
Co.  ■;;.  Garrett,  125  Fed.  589,  60  C.  C.  A.  395. 
But  it  is  said  that  appraisers  appointed  by 
i  the  parties  under  the  provisions  of  the  pol- 
1  icy  are  not  arbitrators,  and  failure  to  notify 
j  the  parties  of  their  meeting  will  not  in- 
validate their  findings.  Townsend  «.  Green- 
■wich  Ins.  Co.,  86  N.  Y.  App.  Div.  323,  83 
N.  Y.  Suppl.  909.  At  any  rate  formal  notice 
is  not  required.  Kaiser  r.  Hamburg-Bremen 
F.  Ins.  Co.,  59  N.  Y.  App.  Div.  525,  69  N.  Y. 
Suppl.  344. 

98.  Kentucky. —  Chenowith  v.  PhiEnix  Ins. 
Co.,  12  Ky.  L.  Rep.  232. 

Maryland. —  Caledonian  Ins.  Co.  i).  Traub, 
83  Md.  524,  35  Atl.  13. 

New  HampsMre. —  Franklin  v.  New  Hamp- 
shire F.  Ins.  Co.,  70  N.  H.  251,  47  Atl.  91. 

New  York. —  Schmitt  v.  Boston  Ins.  Co.,  82 
N.  Y.  App.  Div.  234,  81  N.  Y.  Suppl.  767. 

Tennessee.— 'North  German  Ins.  Co.  v.  Mor- 
ton-Scott-Robertson Co.,  108  Tenn.  384,  67 
S.  W.  816. 

If  the  policy  authorizes  a  finding  by  a  ma- 
jority, but  there  is  no  agreement  even  by  a 
majority  as  to  the  result  to  be  reached, 
the  insured  is  not  compelled  to  submit  to 
another  arbitration,  but  may  bring  action 
notwithstanding  the  requirement  of  arbitra- 
tion as  a  condition  precedent.  Pretzfelder 
V.  Merchants'  Ins.  Co.,  123  N.  C.  164,  31  S.  E. 
470,  44  L.  R.  A.  424. 

99.  On  refusal  of  the  party  appointing  the 
one  who  refuses  to  act  to  provide  a  substi- 
tute the  others  may  proceed.  Western  Assur. 
Co.  V.  Hall,  120  Ala.  547,  24  So.  936,  74  Am. 
St.  Rep.  48;  Citizens'  Ins.  Co.  v.  Doying,  55 
N.  J.  L.  573,  27  Atl.  929 ;  Broadway  Ins.  Co. 
V.  Doying,  55  N.  J.  L.  569,  27  Atl.  927 ;  Amer- 
ican Cent.  Ins.  Co.  v.  Landau,  62  N.  J.  Eq.  73, 
49  Atl.  738. 

1.  Christianson  v.  Norwich  Union  F.  Ins. 
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Soc,  84  Minn.  526,  88  N.  W.  16,  87  Am.  St. 
Rep.  379. 

A  mere  inspection  of  books  and  papers  or 
of  the  salvage  is  not  enough.  Phoenix  Ins. 
Co.  V.  Romeis,  15  Ohio  Cir.  Ct.  697,  8  Ohio 
Cir.  Dec.  633;  British  America  Assur.  Co.  v, 
Darragh,  128  Fed.  890,  63  C.  C.  A.  426; 
Hartford  P.  Ins.  Co.  v.  Bonner  Mercantile 
Co.,  44  Fed.   151,  11  L.  R.  A.  623. 

Considering  matters  of  general  knowledge 
not  shown  by  legal  evidence  will  not,  how- 
ever, authorize  the  setting  aside  of  the  award, 
^tna  P.  Ins.  Co.  v.  Davis,  55  S.  W.  705,  21 
Ky.  L.  Rep.  1456. 

2.  Bangor  Sav.  Bank  v.  Niagara  P.  Ins. 
Co.,  85  Me.  68,  26  Atl.  991,  35  Am.  St.  Rep. 
341,  20  L.  R.  A.  650. 

3.  Vincent  v.  German  Ins.  Co.,  120  Iowa 
272,  94  N.  W.  458. 

!  4.  Schmitt  v.  Boston  Ins.  Co.,  82  N.  Y. 
App.  Div.  234,  81  N.  Y.  Suppl.  767. 

5.  Rutter  v.  Hanover  P.  Ins.  Co.,  138  Ala. 
202,  35  So.  33;  American  F.  Ins.  Co.  v.  Bell, 
(Tex.  Civ.  App.  1903)    75  S.  W.  319. 

6.  Stemmer  v.  Scottish  Union,  etc.,  Ins. 
Co.,  33  Oreg.  65,  49  Pac.  588,  53  Pac.  498. 

7.  Alden  v.  Christianson,  83  Minn.  21,  85 
N.  W.  824;  Muench  v.  Globe  P.  Ins.  Co.,  8 
Misc.    (N.  Y.)    328,  28  N.  Y.  Suppl.  569. 

Statutory  provisions  as  to  compensation  of 
referees  are  not  applicable  to  referees  ap- 
pointed under  provisions  of  a  policy  of  in- 
surance. Alden  v.  Christianson,  83  Minn. 
21,  85  N.  W.  824. 

8.  Kentucky. —  Mtna,  P.  Ins.  Co.  v.  Davis, 
55  S.  W.  705,  21  Ky.  L.  Rep.  1456. 

Massachusetts. —  Parrell  v.  German  Ameri- 
can Ins.  Co.,  175  Mass.  340,  56  N.  E.  572. 

Michigan. —  Michels  v.  Western  Underwrit- 
ers' Assoc,  129  Mich.  417,  89  N.  W.  56. 

New  York. —  Eisenberg  v.  Stuyvesant  Ins, 
Co.,  87  N.  Y.  Suppl.  463. 

United  States. — Barnard  v.  Lancashire  Ins. 
Co.,  101  Fed.  36,  41  C.  C.  A.  170. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1430. 

That  appraisers  or  arbitrators  were  not 
sworn  will  not  render  their  findings  void. 
Zallee  v.  Laclede  Mut.  P.  &  M.  Ins.  Co.,  44 
Mo.  530;  Stout  ».  Phoenix  Assur.  Co.,  65 
N.  J.  Eq.  566,  56  Atl.  691 ;  Barnard  v.  Lan- 
cashire Ins.  Co.,  101  Fed.  36,  41  C.  C.  A.  170. 
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has  been  such  as  to  substantially  affect  their  decision  it  will  be  set  aside  or 
disregarded.' 

b.  Fraud  —  (i)  In  General.  Fraud  in  the  selection  of  appraisers  ^^  or  fraud 
in  presenting  the  case  to  the  arbitrators  "  will  vitiate  the  award. 

(ii)  Bescission.  a  party  to  the  arbitration  desiring  to  rescind  on  account 
of  fraud  in  the  award  must  tender  back  wliatever  advantage  has  been  received 
under  such  award. ^ 

e.  Inadequacy.  Inadequacy  of  the  award  will  not  be  sufficient  ground  for 
setting  it  aside,''  unless  it  is  such  as  to  show  fraud." 

d.  Misconduct  of  Arbitrators,  The  award  should  be  disregarded  if  the  arbi- 
trators are  guilty  of  misconduct  substantially  affecting  the  result." 

e.  Effect  on  Recovery  Under  Policy.  Where  submission  to  appraisement  or 
arbitration  has  been  made,  the  appraisal  or  arbitration  is  conclusive  as  to  the  amount 
of  tlie  loss  for  which  the  company  is  liable  under  the  policy  ;  '*  but  if  the  award  is 
invahd  suit  may  be  maintained  on  the  policy,  without  regard  to  such  award." 


9.  Insurance  Co.  of  North  America  v.  Hege- 
wald,  161  Ind.  631,  66  N.  E.  902;  Kaiser 
V.  Hamburg-Bremen  F.  Ins.  Co.,  172  N.  Y. 
663,  65  N.  E.  1118. 

10.  Kaiser  v.  Hamburg-Bremen  F.  Ins.  Co.. 
172  N.  Y.  663,  65  N.  E.  1118;  Kiernan  v. 
Dutchess  County  Mut.  Ins.  Co.,  150  N.  Y. 
190,  44  N.  E.  698;  Bradshaw  v.  Agricultu- 
ral Ins.  Co.,  137  N.  Y.  137,  32  N.  E.  1055 
'iaffirmmg  16  N.  Y.  Suppl.  639]. 

In  employ  of  party. —  The  fact  that  each 
of  the  two  appraisers  who  came  to  the  agree- 
ment without  calling  in  an  umpire  is  in 
the  employ  of  the  party  selecting  him  will 
not  be  a  ground  for  setting  aside  their  find- 
ing. Remington  Paper  Co.  v.  London  Assur. 
Corp.,  12  N.  Y.  App.  Div.  218,  43  N.  Y.  Suppl. 
431. 

11.  Stockton  Combined  Harvester,  etc., 
Works  V.  Glen's  Falls  Ins.  Co.,  98  Cal.  557, 
33  Pac.  633 ;  Insurance  Co.  of  North  America 
V.  Hegewald,  161  Ind.  631,  66  N.  E.  902; 
Herndon  v.  Imperial  F.  Ins.  Co.,  110  N.  C. 
279,  14  S.  E.  742. 

But  if  the  facts  are  equally  within  the 
'knowledge  of  the  parties,  false  representations 
with  reference  thereto  will  not  constitute 
fraud.  Michels  v.  Western  Underwriters' 
Assoc,  129  Mich.  417,  89  N.  W.  56;  May- 
hew  V.  Phoenix  Ins.  Co.,  23  Mich.  105;  Town- 
send  V.  Greenwich  Ins.  Co.,  39  Misc.  (N.  Y. ) 
87,  78  N.  Y.  Suppl.  897;  ^tna  Ins.  Co.  v. 
Eeed,  33  Ohio  St.  283. 

A  false  promise  as  to  the  future  will  not 
avoid  the  award.  American  Ins.  Co.  v.  Craw- 
ford, 7  111.  App.  29. 

A  matter  of  opinion  will  not  avoid  the 
award.  Dunn  v.  Commonwealth  Ins.  Co.,  8 
Fed.  Cas.  No.  4,174,  1  Flipp.  379. 

Misrepresentation  of  a  matter  of  law  will 
not  vitiate  the  award.  Royal  Ins.  Co.  v. 
Eoodhouse,  25  111.  App.  61 ;  Indiana  Ins.  Co. 
V.  Brehm,  88  Ind.  578;  Ordway  v.  Continen- 
tal Ins.  Co.,  35  Mo.  App.  426. 

13.  Hafkey  v.  Mechanics',  etc.,  Ins.  Co.,  62 
Ark.  274,  35  S.  W.  230,  54  Am.  St.  Rep. 
295;  Norwich  Union  F.  Ins.  Soc.  v.  Girton, 
124  Ind.  217,  24  N.  E.  984;  Home  Ins.  Co. 
V.  McRichards,  121  Ind.  121,  22  N.  E.  875: 
Home  Ins.  Co.  v.  Howard,  111  Ind.  544,  13 
N.  E.  103 ;  Potter  v.  Monmouth  Mut.  F.  Ins. 
Co.,   63  Me.   440;   Berry  v.  American   Cent. 


Ins.  Co.,  132  N.  Y.  49,  30  N.  E.  254,  28  Am. 
St.  Rep.  548. 

13.  Michels  v.  Western  Underwriters'  As- 
soc, 129  Mich.  417,  89  N.  W.  56;  Strome  v. 
London  Assur.  Corp.,  162  N.  Y.  627,  57  N.  E. 
1125;  Stemmer  v.  Scottish  Union,  etc.,  Ins. 
Co.,  33  Oreg.  65,  49  Pac.   588,  53  Pac.  498. 

14.  Kaiser  v.  Hamburg-Bremen  F.  Ins.  Co., 
172  N.  Y.  663,  65  N.  E.  1118. 

15.  Insurance  Co.  of  North  America  v. 
Hegewald,  161  Ind.  631,  66  N.  E.  902;  Davis 
V.  Guardian  Assur.  Co.,  87  Hun  (N.  Y.) 
414,  34  N.  Y.  Suppl.  332.  Compare  Fowble 
<v.  Phoenix  Ins.  Co.,  106  Mo.  App.  527,  81 
S.  W.  485. 

16.  Florida. — Hanover  F.  Ins.  Co.  v.  Lewis, 
28  Fla.  209,  10  So.  297. 

Kansas. —  Springfield  F.  &  M.  Ins.  Co.  v. 
Payne,  57  Kan.  291,  46  Pac  315. 

Maine. —  Fisher  v.  Merchants'  Ins.  Co.,  95 
Me.  486,  50  Atl.  282,  85  Am.  St.  Rep.  428. 

N'ew  York. —  Spink  v.  Co-operative  F.  Ins. 
Co.,  25  N.  Y.  App.  Div.  484,  49  N.  Y.  Suppl. 
730. 

Oregon. —  Stemmer  v.  Scottish  Union,  etc., 
Ins.  Co.,  33  Oreg.  65,  49  Pac.  588,  53  Pac. 
498. 

Wisconsin. — Montgomery  v.  American  Cent. 
Ins.  Co.,  108  Wis.  146,  84  N.  W.  175. 

United  States. —  Robertson  v.  Scottish 
Union,  etc.,  Ins.  Co.,  68  Fed.  173. 

Canada. —  Heron  v.  Hartford  Ins.  Co.,  4 
Montreal  Super.  Ct.  388. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1431. 

In  New  Hampshire  by  statute  authorizing 
a  compulsory  arbitration,  the  recovery  under 
the  policy  is  not  limited  to  the  amount  as 
thus  determined.  Franklin  v.  New  Hamp- 
shire F.  Ins.  Co.,  70  N.  H,  251,  47  Atl.  91. 

Mere  appraisement. —  Where  the  parties 
agree  to  an  appraisement  of  the  amount  of 
the  loss  as  distinct  from  an  arbitration,  they 
are  not  bound  by  the  finding  of  the  apprais- 
ers, which  are  admissible  only  as  evidence. 
Commercial  Ins.  Co.  v.  Friedlander,  156  111. 
595,  41  m.  E.  183;  Smith  v.  Herd,  110  Ky. 
56,  60  S.  W.  841,  1121,  22  Ky.  L.  Rep.  1596; 
Patterson  r.  Triumph  Ins.  Co.,  64  Me.  500; 
Soars  V.  Home  Ins.  Co.,  140  Mass.  343,  5 
N.  E.  149. 

17.  Massachusetts. —  Soars  v.  Home  Ins. 
Co.,  140  Mass.  343,  5  N.  E.  149. 
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f.  Persons  Bound.  An  appraisal  or  award  will  not  be  binding  on  those  who 
are  not  parties  to  it.^* 

5.  Failure  or  Refusal  to  Arbitrate.''  If  the  insurer  refuses  to  arbitrate  in 
accordance  with  the  provisions  of  the  policy,  the  insured  may  maintain  action 
without  regard  to  such  provision.^  And  likewise  if  through  the  fault  of  the  com- 
pany the  arbitration  fails,  the  insured  need  make  no  further  eJBEorts  to  secure  an 
arbitration,  and  may  maintain  his  action.**'  If  on  the  other  hand  the  insured  by 
his  fault  or  refusal  defeats  an  arbitration  his  action  on  the  policy  is  defeated.^* 

6.  Failure  of  Arbitrators  to  Agree.  In  the  event  of  the  failure  of  appraisers 
or  arbitrators  properly  appointed  and  acting  in  good  faith  to  agree  as  to  the  result 
of  the  appraisement  or  arbitration,  the  parties  should  under  the  usual  requirement 
proceed  by  the  appointment  of  other  arbitrators  or  appraisers  to  carry  out  the 
conditions  of  the  policy.^ 

Minnesota. — Christianson  «.  Norwich  Union 
F.  Ins.  Soc,  84  Minn.  526,  88  N.  W.  16,  87 
Am.  St.  Hep.  379. 

Ohio. —  Phoenix  Ins.  Co.  v.  Eomeis,  15  Ohio 
Cir.  Ct.  697,  8  Ohio  Cir.  Dec.  633. 

Texas. —  Phoenix  liis.  Co.  v.  Moore,  ( Civ. 
App.  1898)   46  S.  W.  1131. 

Wisconsin. —  Canfield  v.  Watertown  F.  Ins. 
Co.,  55  Wis.  419,  13  N.  W.  252. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1431. 

For  example  if  the  submission  to  appraise- 
ment is  not  in  accordance  with  the  require- 
ments of  the  policy  (New  York  Mut.  F.  Ins. 
Co.  V.  Alvord,  61  Fed.  752,  9  C.  C.  A.  623), 
is  made  without  authority  (Providence  Wash- 
ington Ins.  Co.  V.  Board  of  Education,  49 
W.  Va.  360,  38  S.  E.  679),  or  is  partial 
only  (Liverpool,  etc.,  Ins.  Co.  v.  Colgin, 
(Tex.  Civ.  App.  1896)  34  S.  W.  291;  Hong 
Sling  V.  National  Assur.  Co.,  7  Utah  441, 
27  Pac.  171),  the  award  may  be  disregarded. 

18.  Colorado. —  Scania  Ins.  Co.  v.  Johnson, 
22  Colo.  476,  45  Pac.  431. 

Kentucky. — Bergman  v.  Commercial  Union 
Assur.  Co.,  92  Ky.  494,  18  S.  W.  122,  13'  Ky. 
L.  Rep.  720,  15  L.  R.  A.  270;  Morris  v. 
German-American  Ins.  Co.,  14  Ky.  L.  Rep. 
859;  Chenowith  v.  Phoenix  Ins.  Co.,  12  Kv. 
L.  Rep.  232. 

Mississippi. —  Georgia  Home  Ins.  Co.  v. 
Stein,   72  Miss.  943,   18   So.   414. 

New  York. —  Fleming  v.  Phoenix  Assur.  Co., 
75  Hun  530,  27  N.  Y.  Suppl.  488. 

Rhode  Island. —  Brown  v.  Roger  Williams 
Ins.  Co.,  5  R.  I.  394. 

Wisconsin. —  Chandos  v.  American  F.  Ins. 
Co.,  84  Wis.  184,  54  N.  W.  390,  19  L.  R.  A. 
321. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1432. 

19.  Not  a  condition  precedent  see  infra, 
XXI,  A,  3,  d. 

20.  Western  Assur.  Co.  v.  Hall,  120  Ala. 
547,  24  So.  936,  74  Am.  St.  Rep.  48;  Dunn 
V.  Springfield  F.  &  M.  Ins.  Co.,  109  La.  520, 
33  So.  585;  Fowble  v.  Phoenix  Ins.  Co.,  106 
Mo.  App.  527,  81  S.  W.  485;  Phoenix  Ins. 
Co.  V.  Carnahan,  63  Ohio  St.  258,  58  N.  E. 
805;  Germania  Ins.  Co.  v.  Cincinnati,  etc.. 
Packet  Co.,  7  Ohio  S.  &  C.  PI.  Dec.  571,  6 
Ohio  N.  P.  173. 

21.  Illinois. —  Niagara  Ins.  Co.  v.  Bishop, 
154  111.  9,  39  N.  E.  1102,  45  Am.  St.  Rep. 
105;  Germania  F.  Ins.  Co.  v.  Frazier,  22  111. 
App.  327. 
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-  Connecticut  F.  Ins.  Co.  v. 
Cohen,'  97  Md.  294,  55  Atl.  675,  99  Am.  St. 
Rep.  445. 

Michigan. —  Brock  v.  Dwelliag-House  Ins. 
Co.,  102  Mich.  583,  61  N.  W.  67,  47  Am.  St. 
Rep.  562,  26  L.  R.  A.  623. 

Minnesota. —  Powers  Dry-Goods  Co.  v.  Im- 
perial F.  Ins.  Co.,  48  Minn.  380,  51  N.  W. 
123. 

Missouri. —  McCullough  v.  Phoenix  Ins.  Co., 
113  Mo.  606,  21  S.  W.  207.  See  also  Fowble 
V.  Phienix  Ins.  Co.,  106  Mo.  App.  527,  81 
S.  W.  485. 

New  York. —  Uhrig  v.  Williamsburg  City 
F.  Ins.  Co.,  101  N.  Y.  362,  4  N.  E.  745; 
Bishop  V.  Agricultural  Ins.  Co.,  9  N.  Y. 
Suppl.  350. 

North  Carolina. — Pretzfelder  v.  Merchants' 
Ins.  Co.,  116  N.  C.  491,  21  S.  E.  302;  Braddy 
V.  New  York  Bowery  F.  Ins.  Co.,  115  N.  C. 
354,  20  S.  E.  477. 

Tennessee. —  Hickerson  v.  German- Ameri- 
can Ins.  Co.,  96  Tenn.  193,  33  S.  W.  1041,  32 
L.  R.  A.   172. 

Washington. —  Davis  v.  Atlas  Assur.  Co., 
16  Wash.  232,  47  Pac.  436,  885. 

Wisconsin. — Chapman  v.  Rockford  Ins.  Co., 
89  Wis.  572,  62  N.  W.  422,  28  L.  R.  A. 
405. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1435. 

22.  Maryland. —  Caledonian  Ins.  Co!  v. 
Traub,  83  Md.  524,  35  Atl.  13. 

Michigan. —  Morley  v.  Liverpool,  etc.,  Ins. 
Co.,  85  Mich.  210,  48  N.  W.  502. 

Minnesota. —  Powers  Dry-Goods  Co.  v.  Im- 
perial F.'Ins.  Co.,  48  Minn.  380,  51  N.  W.  123. 

New  York. —  Davenport  v.  Long  Island  Ins. 
Co.,  10  Daly  535. 

Ohio. —  Hamilton  v.  Royal  Ins.  Co.,  4  Ohio 
S.  &  C.  PI.  Dec.  437;  Hamilton  v.  Fireman's 
Ins.  Co.,  4  Ohio  S.  &  C.  PI.  Dee.  407. 

United  States. —  Hamilton  v.  Liverpool, 
etc.,  Ins.  Co.,  136  U.  S.  242,  10  S.  Ct.  945, 
34  L.  ed.  419';  Astrich  v.  German-American 
Ins.  Co.,  131  Fed.  13,  65  C.  C.  A.  251  [affirm- 
ing 128  Fed.  477]. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1435. 
See  also  infra,  XXI,  A,  3,  d. 

23.  Vernon  Ins.,  etc.,  Co.  r.  Maitlen,  158 
Ind.  393,  63  N.  E.  755;  Westhaver  v.  Ger- 
man-American Ins.  Co.,  113  Iowa  726,  84 
N.  W.  717;  Seibel  v.  Lebanon  Mut.  Ins.  Co., 
16  Lane.  L.  Rev.   (Pa.)   356. 

It  has  been  said,  however,  that  the  insured 
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7.  Waiver  of  Appraisement  or  Arbitration^  —  a.  In  General.  Any  action  of 
either  party  inconsistent  with  reliance  on  the  provisions  of  the  policy  as  to 
appraisement  or  arbitration  constitutes  a  waiver  thereof.^ 

b.  Failure  to  Demand  or  Accept.'^  "Where  the  policy  pro\'ides  for  or  contem- 
3)lates  that  an  appraisal  or  arbitration  shall  be  due  on  the  demand  of  either  party, 
a  failure  to  make  such  demand  or  take  the  necessary  steps  toward  securing  an 
appraisement  or  arbitration  will  be  a  waiver  of  the  provisions  of  the  policy  in 
that  respect?'^  And  a  refusal  to  comply  with  a.proper  request  is  also  a  waiver.^ 
However,  a  demand  for  arbitration,  if  made  in  bad  faith  and  without  intention 


lias  complied  with  the  condition  of  the  policy 
when  he  has  appointed  an  arbitrator,  and 
that,  irrespective  of  the  result  of  the  arbi- 
tration, he  may  thereupon  maintain  his  ac- 
tion. Western  Assur.  Co.  v.  Decker,  98  Fed. 
381,  39  C.  C.  A.  383;  Harrison  v.  German- 
American  P.  Ins.  Co.,  67  Fed.  577.  At  any 
rate  he  is  not  bound  to  submit  tp  a  second 
arbitration  if  to  do  so  would  postpone  the 
bringing  of  his  action  beyond  the  time  lim- 
ited by  the  policy.  Michel  f .  American  Cent. 
Ins.  Co.,  17  N.  Y.  App.  Div.  87,  44  N.  Y. 
Suppl.  832. 

Right  to  undestroyed  stock. —  Where  the 
policy  provided  that  the  company  should  take 
Ihe  undestroyed  stock  at  its  appraised  value, 
it  was  held  that  the  right  to  take  did  not 
attach  in  the  absence  of  an  appraisement,  re- 
gardless of  whose  fault  caused  the  failure 
to  appraise.  Swearinger  v.  Pacific  F.  Ins. 
Co.,  66  Mo.  App.  90. 

24.  Waiver  or  estoppel  as  affecting:  No- 
tice of  proofs  of  loss  see  supra,  XVII,  D, 
5,  i.  Right  of  forfeiture,  see  supra,  XIV,  D, 
2,g,  (II). 

25.  Indiana. —  Manchester  F.  Assur.  Co.  v. 
Koerner,  13  Ind.  App.  372,  40  N.  E.  1110,  41 
N.  E.  848,  55  Am.  St.  Rep.  231. 

Kentucky. —  Morris  v.  German  American 
Ins.  Co.,  14  Ky.  L.  Rep. '859. 

Maryland. —  Allegre  v.  Maryland  Ins.  Co., 
6  Harr.  &  J.  408,  14  Am.  Dec.  289. 

Massachusetts. —  McDowell  v.  .^tna  Ins. 
Co.,  164  Mass.  444,  41  N.  E.  665. 

Michigan. —  Morley  v.  Liverpool,  etc.,  Ins. 
Co.,  85  Mich.  210,  48  N.  W.  502. 

New  York. —  Wynkoop  v.  Niagara  F.  Ins. 
Co.,  91  N.  Y.  478,  43  Am.  Rep.  686;  Chain- 
less  Cycle  Mfg.  Co.  v.  Security  Ins.  Co.,  52 
N.  Y.  App.  Div.  104,  64  N.  Y.  Suppl.  1060; 
Newman  v.  Blessing,  4  N.  Y.  Suppl.  269. 

Ohio. —  Hobson  v.  Queen  Ins.  Co.,  2  Ohio 
S.  &  C.  PI.  Dee.  475,  2  Ohio  N.  P.  296. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1436. 
See  also  infra,  XXI,  A,  3,  d. 

For  example  by  entering  into  an  agreement 
for  submission  not  in  accordance  with  the 
terms  of  the  policy  (Adams  v.  New  York 
Bowery  F.  Ins.  Co.,  85  Iowa  6,  51  N.  W. 
1149;  Davis  v.  Atlas  Assur.  Co.,  16  Wash. 
232,  47  Pac.  436,  885),  by  insisting  on  a  sub- 
mission not  contemplated  by  the  policy  (George 
Dee,  etc.,  Co.  v.  Key  City  F.  Ins.  Co.,  104 
Iowa  167,  73  N.  W.  594;  Walker  v.  German 
■Ins.  Co.,  51  Kan.  725,  33  Pac.  597),  or  by 
insisting  on  a  void  appraisement  (Levine  v. 
Lancashire  Ins.  Co.,  66  Minn.  138,  68  N.  W. 
S55;  Remington  Paper  Co.  v.  London  Assur. 
Corp.,  12  N.  Y.  App.  Div.  218,  43  N.  Y.  Suppl. 
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431;  American  F.  Ins.  Co.  v.  Bell,  (Tex.  Civ. 
App.  1903)  75  S.  W.  319)  the  provision  of 
the  policy  as  to  appraisal  or  arbitration  is 
waived.  So  acceptance  of  proofs  by  the 
company  is  said  to  be  a  waiver  of  arbitra- 
tion. Scottish  Union,  etc.,  Ins.  Co.  v.  eiancy, 
71  Tex.  5,  8  S.  W.  630;  Hartford  F.  Ins. 
Co.  V.  Cannon,  19  Tex.  Civ.  App.  305,  46 
S.  W.  851;  Springfield  F.  &  M.  Ins.  Co.  v. 
Cannon,  (Tex.  Civ.  App.  1898)  46  S.  W. 
375;  Virginia  F.  &  M.  Ins.  Co.  v.  Cannon, 
(Tex.  Civ.  App.  1898)  45  S.  W.  945.  If  the 
company  has  prevented  submission  to  arbi- 
tration it  cannot  afterward  rely  upon  failure 
to  arbitrate  as  a  defense.  Read  v.  State  Ins. 
Co.,  103  Iowa  307,  72  N.  W.  665,  64  Am.  St. 
Rep.  180;  Carp  v.  Queen  Ins.  Co.,  104  Mo. 
App.  502,  79  S.  W.  757;  Astrich  v.  Germin- 
American  Ins.  Co.,  128  Fed.  477  [affirmed  in 
131  Fed.  13,  65  C.  C.  A.  251]. 

26.  Failure  or  refusal  to  arbitrate  see  su- 
pra, XVIII,  B,  5. 

27.  Illinois. —  German  American  Ins.  Co.  v. 
Steiger,  109  111.  254. 

Iowa. —  Garretson  v.  Merchants',  etc.,  F. 
Ins.  Co.,  114  Iowa  17,  86  N.  W.  32. 

Kentucky. —  Insurance  Co.  of  North  Amer- 
ica V.  Forewood  Cotton  Co.,  12  Ky.  L.  Rep. 
846. 

Massachusetts. —  Hayes  v.  Milford  Mut.  F. 
Ins.  Co.,  170  Mass.  492,  49  N.  E.  754. 

Missouri. —  Probst  v.  American  Cent.  Ins. 
Co.,  64  Mo.  App.  408. 

Virginia. —  Tilley  v.  Connecticut  F.  Ins. 
Co.,  86  Va.  811,  11  S.  B.  120. 

United  States. — British  America  Assur.  Co. 
V.  Darragh,  128  Fed.  890,  63  C.  C.  A.  426; 
Kahnwciler  v.  Phenix  Ins.  Co.,  67  Fed.  483, 
14  C.  C.  A.  485. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1436. 
,28.  Illinois. —  Milwaukee  Mechanics'  Ins. 
Co.  V.  Schallman,  188  111.  213,  59  N.  E.  12. 

Louisiana. —  Dunn  v.  Springfield  F.  &  M. 
Ins.  Co.,  109  La.  520,  33  So.  585. 

Massachusetts. —  McDowell  v.  Mtna,  Ins. 
Co.,  164  Mass.  444,  41  N.  E.  665. 

New  York. —  Silver  v.  Western  Assur.  Co., 
33  N.  Y.  App.  Div.  450,  54  N.  Y.  Suppl.  27. 

South  Dakota. —  Schouweiler  v.  Merchants' 
Mut.  Ins.  Assoc,  11  S.  D.  401,  78  N.  W.  356. 

Texas. —  Northern  Assur.  Co.  v.  Samuels, 
11  Tex.  Civ.  App.  417,  33  S.  W.  239. 

See  28  Cent.  Dig.  tit.  "  Insurance."  S  1436. 

A  request  for  a  joint  appraisal  of  the  lia- 
bilities of  different  companies  for  the  same 
loss  need  not  be  accepted  by  the  insurer.  Penn 
Plate  Glass  Co.  v.  Spring  Garden  Ins.  Co., 
189  Pa.  St.  255,  42  Atl.  138,  69  Am.  St.  Rep. 
810. 
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tliat  it  shall  be  accepted  and  acted  upon,  is  not  sufficient  to  require  a  submission 
to  arbitration.*' 

e.  Delay  in  Demanding  or  Accepting.  Mere  delay  in  demanding  or  accepting- 
appraisal  or  arbitration  will  not  alone  constitute  waiver  thereof ;  ^  but  if  by  such 
delay  tlie  other  party  is  prejudiced  and  put  in  such  a  position .  that  he  cannot 
enforce  his  rights  the  delay  will  constitute  a  waiver.'^ 

d.  Denial  of  Liabillty.^^  An  unqualilied  denial  of  any  liability  under  the 
policy  is  a  waiver  of  provisions  relating  to  appraisement  or  arbitration  of  tlie- 
amount  of  the  loss.^^  So  a  denial  of  liability  on  other  grounds  is  a  waiver  of  the 
requirement  for  appraisal  or  arbitration.^ 

C.  Independent  Action  to  Enforce  or  Set  Aside  Arbitration  or  Settle- 
ment. An  independent  action  may  be  brought  on  a  settlement  or  arbitration  of 
the  loss.^     On  the  other  hand  an  action  in  equity  may  be  maintained  to  set  aside 


39.  .Continental  Ins.  Co.  ■;;.  Vallandlngham, 
76  S.  W.  22,  25  Ky.  L.  Eep.  468;  Silver  v. 
Western  Assur.  Co.,  164  N.  Y.  381,  58  N.  E. 
284;  Williams  v.  German  Ins.  Co.,  90  N.  Y. 
App.  Div.  413,  86  N.  Y.  Suppl.  98;  Rice  v. 
Palatine  Ins.  Co.,  17  Pa.  Super.  Ct.  261. 

So  a  demand  peremptorily  made  before 
there  is  a  failure  of  the  parties  to  agree  to 
an  adjustment  of  the  loss  is  not  sufficient. 
Boyle  V.  Hamburg-Bremen  F.  Ins.  Co.,  169 
Pa.  St.  349,  32  Atl.  553. 

30.  Smith  v.  California  Ins.  Co.,  87  Me. 
19«,  32  Atl.  872;  Schrepfer  v.  Eockford  Ins. 
Co.,  77  Minn.  291,  79  N.  W.  1005;  Williams 
V.  German  Ins.  Co.,  90  N.  Y.  App.  Div.  413, 
86  TSr.  Y.  Suppl.  98. 

Mere  silence  as  to  the  subject  of  appraise- 
ment or  arbitration  will  not  constitute  a 
waiver.  Chippewa  Lumber  Co.  v.  Phenix  Ins. 
Co.,  80  Mich.  116,  44  N.  W.  1055. 

31.  Harrison  v.  Hartford  F.  Ins.  Co.,  (Iowa 
1899)  80  N.  W.  309;  Powers  Dry  Goods  Co. 
V.  Imperial  F.  Ins.  Co.,  48  Minn.  380,  51 
N.  W.  123 ;  Stephens  v.  Union  Assur.  Soc,  16 
Utah  22,  50  Pac.  626,  67  Am.  St.  Eep.  595. 

Question  for  jury. —  The  question  whether 
delay  or  failure  to  demand  an  appraisal  con- 
stitutes a  waiver  is  a  question  for  the  jury 
under  the  facts.  Lamson  Consol.  Store-Serv- 
ice Co.  13.  Prudential  F.  Ins.  Co.,  171  Mass. 
433,  50  N.  E.  943;  McManus  v.  Western 
Assur.  Co.,  22  Misc.  (N.  Y.)  269,  48  N.  Y. 
Suppl.  820. 

33.  Denial  of  liability  see  also  supra,  XVII, 
D,  5,  k. 

33.  California. —  Farnum  v.  Phcenix  Ins. 
Co.,  83  Cal.  246,  23  Pac.  869,  17  Am.  St.  Rep. 
233. 

Illinois. —  Phenix  Ins.  Co.  v.  Stocks,  149 
111.  319,  36  N.  E.  408  [affirming  40  111.  App. 
64]  ;  Glens  Falls  Ins.  Co.  v.  Hite,  83  111.  App. 
549. 

Kentucky. —  Insurance  Co.  of  North  Amer- 
ica V.  Forwood,  13  Ky.  L.  Rep.  261. 

Louisiana. —  Millaudon  v.  Atlantic  Ins.  Co., 
8  La.  557. 

Massachusetts. — Wainer  v.  Milford  Mut.  F. 
Ins.  Co.,  153  Mass.  335,  26  N.  E.  877,  11 
L.  R.  A.  598. 

Minnesota. —  Hamberg  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  68  Minn.  335,  71  N.  W.  388. 

Missouri. —  Seigle  v.  Badger  Lumber  Co., 
106  Mo.  App.  110,  80  S.W.  4;  White  v.  Farm- 
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ers'  Mut.  F.  Ins.  Co.,  97  Mo.  App.  590,  71 
S.  W.  707;  Thomas  v.  Lebanon  Town  Mut. 
F.  Ins.  Co.,  78  Mo.  App.  268. 

Nebraska. —  Mtna,  Ins.  Co.  v.  Simmons,  4ft 
Nebr.  811,  69  N.  W.  125;  Home  F.  Ins.  Co.  v.. 
Kennedy,  47  Nebr.  138,  66  N.  W.  278,  53  Am> 
St.  Rep.  521;  Western  Horse,  etc.,  Ins.  Co. 
*.  Putnam,  20  Nebr.  331,  30  N.  W.  246. 

New  York. —  Lang  v.  Eagle  F.  Ins.  Co.,  12 
N.  Y.  App.  Div.  39,  42  N.  Y.  Suppl.  539  ? 
Baldwin  v.  Fraternal  Ace.  Assoc,  21  Misc. 
124,  46  N.  Y.  Suppl.  1016. 

North  Carolina. —  Pioneer  Mfg.  Co.  v.  Phoe- 
nix Assur.  Co.,  106  N.  C.  28,  10  S.  E.  1057. 

Pennsylvania. —  Sands  v.  Dwelling  House 
Ins.  Co.,  26  Pittsb.  Leg.  J.  318. 

Tennessee. —  Hickerson  v.  German- Amer- 
ican Ins.  Co.,  96  Tenn.  193,  33  S.  W.  1041,  32 
L.  R.  A.  172. 

Texas. — Connecticut  F.  Ins.  Co.  v.  Hilbrant, 
(Civ.. App.  1903)  73  S.  W.  558. 

Vermont. —  Stoddard  v.  Cambridge  Mut.  F. 
Ins.  Co.,  75  Vt.  253,  54  Atl.  284. 

Washington. —  Hennessy  v.  Niagara  F.  Ins. 
Co.,  8  Wash.  91,  35  Pac.  585,  40  Am.  St.  Rep. 
892. 

See  28^Cent.  Dig.  tit.  "  Insurance,"  §  1437. 
See  also  Infra,  XXI,  A,  3,  d. 

But  to  have  this  effect  the  denial  of  lia- 
bility must  be  inconsistent  with  an  agreement 
for  appraisal  or  arbitration.  Phoenix  Ins. 
Co.  V.  Carnahan,  63  Ohio  St.  258,  58  N.  E. 
805.  And  the  denial  of  liability  for  the  first 
time  in  an  action  brought  under  the  policy 
is  not  a  waiver.  Murphy  v.  Northern  British, 
etc.,  Co.,  61  Mo.  App.  323;  Yendel  v.  Western 
Assur.  Co.,  21  Misc.  (N.  Y.)  348,  47  N.  Y. 
Suppl.  141. 

The  fact  that  suit  is  pending  is  not  suffi- 
cient justification  for  refusing  an  offer  to- 
arbitrate.  Carp  v.  Queen  Ins.  Co.,  104  Mo. 
App.  502,  79  S.  W.  757 ;  Johnson  v.  Phoenix 
Ins.  Co.,  69  Mo.  App.  226. 

34.  Westfield  Cigar  Co.  v.  Insurance  Co.  of 
North  America,  169  Mass.  382,  47  N.  E.  1026; 
Denton  v.  Farmers'  Mut.  F.  Ins.  Co.,  120 
Mich.  690,  79  N.  W.  929 ;  American  Cent.  Ins. 
Co.  V.  Bass,  90  Tex.  380,  38  S.  W.  1119; 
American  F.  Ins.  Co.  v.  Stuart,  (Tex.  Civ. 
App.  1896)  38  S.  W.  395. 

35.  Georgia  Home  Ins.  Co.  v.  Warten,  113 
Ala.  479,  22  So.  288,  59  Am.  St.  Rep.  129; 
Stockton  Combined  Harvester,  etc..  Works  v. 
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a  settlemelit  or  award  which  has  been  procured  by  fraud,  or  on  other  equitable 
grounds.^* 

XIX.  RIGHT  TO  PROCEEDS. 

A.  Under  Provisions  of  Policy  —  1.  In  General.  As  the  policy  is  a  per- 
sonal contract  between  the  insurer  and  the  insured  and  not  a  contract  which  in 
any  sense  runs  with  the  property,''  the  insurance  money  is  generally  payable  to 
the  insured  without  regard  to  the  nature  and  extent  of  his  interest  in  the  prop- 
erty, provided  he  had  an  insurable  interest  at  the  time  of  making  the  contract 
and  also  at  the  time  of  the  loss.^  And  where  different  persons  have  different 
interests  in  the  same  property,  the  insurance  taken  by  one  in  his  own  right  and 
on  his  own  interest  does  not  in  any  way  inure  to  the  benefit  of  another.^' 

2.  Tenants  in  Common.  On  the  principle  mentioned  in  the  preceding  section  an 
insurance  on  his  own  interest  taken  by  one  tenant  in  common  does  not  inure  to  the 
benelit  of  his  cotenant,**  especially  if  the  insured  has  used  the  money  in  restoring 


Glens  Falls  Ins.  Co.,  121  Cal.  167,  53  Pac. 
565;  Haslinger  v.  Long  Island  Ins.  Co.,  62 
Mich.  144,  28  N.  W.  762;  Nichols  v.  Rens- 
selaer County  Mut.  Ins.  Co.,  22  Wend. 
(N.  Y.)   125. 

If  made  by  an  agent  acting  without  au- 
thority the  rule  does  not  apply.  Georgia 
Home  Ins.  Co.  v.  Warten,  113  Ala.  479,  22 
So.  ?88,  59  Am.  St.  Rep.  129 ;  Merchants'  Ins. 
Co.  V.  New  Mexico  Lumber  Co.,  10  Colo.  App. 
223,  51  Pac.  174;  Grier  v.  Northern  Assur. 
Co.,  183  Pa.  St.  334,  39  Atl.  10. 

If  made  under  duress  the  rule  does  not  ap- 
ply. Hartford  P.  Ins.  Co.  v.  Kirkpatrick, 
111  Ala.  456,  20  So.  651. 

36.  Connecticut. —  Bulkley  v.  Starr,  2  Day 
552. 

Minnesota. —  Produce  Refrigerating  Co.  v. 
Norwich  Union  F.  Ins.  Soc,  91  Minn.  210, 
97  N.  W   875,  98  N.  W.  100. 

'Sew  York. —  Bradshaw  v.  Watertown  Agri- 
cultural Ins.  Co.,  137  N.  Y.  137,  32  N.  E. 
1055. 

Texas. —  Royal  Ins.  Co.  v.  Parlin,  etc.,  Co., 
12  Tex.  Civ.  App.  572,  34  S.  W.  401. 

Washington. —  Glover  v.  Rochester-German 
Ins.  Co.,  11  Wash.  143,  39  Pac.  380. 

United  States. —  Robertson  v.  Lion  Ins.  Co., 
73  Fed.  928. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1434. 
See  also  infra,  XXI,  A,  3,  d. 

Equity  having  obtained  jurisdiction  to  set 
aside  an  award  may  retain  the  case  for  the 
purpose  of  determining  the  amount  of  dam- 
ages (Continental  Ins.  Co.  v.  Garrett,  125 
Fed.  589,  60  C.  C.  A.  395J ,  or  action  may  be 
brought  to  set  aside  the  award  and  for  recov- 
ery on  the  policy  for  the  real  loss  (New  York 
Mut.  Sav.,  etc.,  Assoc,  v.  Manchester  F.  As- 
sur. Co.,  94  N.  Y.  App.  Div.  104,  87  N.  Y. 
Suppl.  1075). 

In  the  absence  of  equitable  grounds  the 
court  will  not  interfere  with  the  award. 
Georgia  Home  Ins.  Co.  v.  Warten,  113  Ala. 
479,  22  So.  288,  59  Am., St.  Rep.  129;  Ken- 
tucky Chair  Co.  v.  Rochester  German  Ins. 
Co.,  49  S.  W.  780,  20  Ky.  L.  Rep.  157;  Davis 
V.  Grand  Rapids  P.  Ins.  Co.,  157  N.  Y.  685, 
51  N.  E.  1090. 

In  an  action  at  law  an  award  cannot  be 


impeached  or  set  aside  for  fraud.  Philadel- 
phia Fire  Assoc,  v.  Allesina,  45  Oreg.  154,  77 
Pac.  123. 

37.  See  supra,  II,  B. 

38.  See  supra,  II,  C,  3. 

This  is  only  true  of  course  in  the  absence 
of  any  stipulation  to  the  contrary  in  the  con- 
tract itself  (see  supra,  II,  C,  3),  and  also  in 
the  absence  of  any  assignment  by  the  insured 
of  the  right  to  recover  the  proceeds  from  the 
company  (see  supra,  VIII),  and  where  the 
insured  has  not  by  any  misrepresentation  or 
change  of  title  defeated  his  right  to  recover 
on  the  policy  (see  supra,  XII,  B,  3;  XIII,  F). 

After  the  death  of  the  insured,  in  the  ab,- 
sence  of  any  provision  continuing  the  policy 
in  favor  of  legal  representatives  or  successors, 
the  company  is  not  liable  to  his  devisee.  Cook 
V.  Kentucky  Growers'  Ins.  Co.,  72  S.  W.  764, 
24  Ky.  L.  Rep.  1956.     See  infra,  XIX,  A,  8. 

39.  Alabama. —  Shadgett  v.  Phillips,  etc., 
Co.,  131  Ala.  478,  31  So.  20,  90  Am.  St.  Rep. 
95,  56  L.  R.  A.  461. 

Kansas. —  Continental  Ins.  Co.  v.  Maxwell, 
9  Kan.  App.  268,  60  Pac.  539. 

Maine. —  Rose  v.  O'Brien,  50  Me.  188. 

Michigan. —  Miotke  v.  Milwaukee  Mechan- 
ics' Ins.  Co.,  113  Mich.  166,  71  N.  W.  463. 

New  Hampshire. —  Amey  v.  Granite  State 
F.  Ins.  Co.,  68  N.  H.  44'6,  44  Atl.  601. 

New  York. —  Harvey  v.  Cherry,  12  Hun  354 
[affirmed  in  76  N.  Y.  436]. 

North  Carolina. —  Clapp  v.  Farmers'  Mut. 
F.  Ins.  Assoc,  126  N.  C.  388,  35  S.  E.  617. 

Utah. —  McLaughlin  v.  Park  City  Bank,  22 
Utah  473,  63  Pac.  589,  54  L.  R.  A.  343. 

Wisconsin. —  St.  Clara  Female  Academy  v. 
Northwestern  Nat.  Ins.  Co.,  98  Wis.  257,  73 
N.  W.  767. 

England. —  Loft  v.  Dennis,  1  E.  &  A.  474, 
28  L.  J.  Q.  B.  168,  5  Jur.  N.  S.  727,  7  Wkly. 
Rep.  199,  102  E.  C.  L.  474. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1439 
et  seq. 

40.  Hammer  ■;;.  Johnson,  44  111.  192;  Har- 
vey V.  Cherry,  76  N.  Y.  436. 

But  if  the  insurance  is  taken  for  the  benefit 
and  at  the  expense  of  all,  each  is  entitled 
to  his  share  of  the  proceeds.  Lebanon  Nat. 
Bank  v.  Bond,  89  Tenn.  462,  14  S.  W.  1078. 
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the  property  or  improvements/'  although  it  is  held  that  he  is  not  hoilnd  to  use 
his  insurance  money  in  restoring  the  property.^ 

3.  Life-Tenant  ;  Remainder-Man.  One  having  only  a  life-interest  in  property, 
bnt  insuring  that  interest  in  his  own  right  and  at  his  OM'n  expense,  is  entitled  to 
the  proceeds  of  the  insurance,  and  the  remainder-man  has  no  claim  on  such 
proceeds.^ 

4.  Landlord  and  Tenant.  In  the  absence  of  any  contract  between  landlord 
and  tenant  as  to  insurance  by  one  for  the  benefit  of  the  other,  neither  has  any 
interest  in  insurance  taken  by  the  other  in  his  own  interest.^ 

5.  Vendor  and  Vendee.  Likewise  in  the  absence  of  contract  neither  vendor 
nor  vendee  is  entitled  to  the  benefit  of  the  insurance  taken  by  the  other ;  *^  but  if 
the  vendee  takes  insurance  for  the  benefit  of  the  vendor,  the  latter  receiving  the 
insurance  money  should  give  credit  to  the  vendee  on  the  purchase-price.^' 


41.  Annely  v.  De  Saussure,  26  S.  C.  497,  2 
S.  E.  490,  4  Am.  St.  Eep.  725. 

42.  Mcintosh  v.  Ontario  Bank,  20  Grant 
Ch.  (U.  C.)   24. 

43.  Kentucky.—  Sanders  v.  Armstrong,  61 
S.  W.  700,  22  Ky.  L.  Eep.  1789. 

Massachusetts. —  Harrison  v.  Pepper,  166 
Mass.  288,  44  N.  E.  222,  55  Am.  St.  Rep.  404, 
33  L.  E.  A.  239 ;  Lerow  V.  Wilmarth,  9  Allen 
382. 

Neio  York. —  Addis  v.  Addis,  14  N.  Y. 
Suppl.  657. 

Ohio. —  Hubbard  v.  Austin,  8  Ohio  S.  &  C. 
PI.  Dee.  Ill,  6  Ohio  N.  P.  249. 

Pennsylvania. —  Zehring's  Estate,  4  Pa. 
Super.  Ct.  243. 

Tennessee. —  Bennett  v.  Featherstone,  110 
Tenn.  27,  71  S.  W.  589. 

England. — Norris  v.  Harrison,  2  Madd.  268. 

Canada. —  Caldwell  v.  Stadacona,  etc.,  Ins. 
Co.,  11  Can.  Sup.  Ct.  212;  Re  Curry,  33  Nova 
Scotia  392. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1442. 

At  any  rate  the  remainder-men  are  only 
entitled  to  the  excess  over  the  value  of  the 
life-estate.  Grant  v.  Buchanan,  (Tex.  Civ. 
App.  1904)  81  S.  W.  820. 

A  widow  entitled  to  a  life-estate  in  the 
insured  property  is  not  on  that  account  en- 
titled to  any  life-estate  in  the  insurance 
money  under  insurance  effected  on  the  prop- 
erty by  her  husband  before  his  death.  Quarles 
V.  Clayton,  87  Tenn.  308,  10  S.  W.  505,  3 
L.  E.  A.  170. 

A  tenant  in  tail  in  possession  is  entitled  to 
msnrance  money  aa  part  of  bis  personal 
estate.  Warwicker  v.  Bretnall,  23  Ch.  D.  188, 
31  Wkly.  Eep.  520;  Seymour  v.  Vernon,  16 
Jar.  189,  21  L.  J.  Ch.  433. 

So  a  residuary  devisee  has  an  insurable  in- 
terest, and  if  he  insures  such  interest  the 
proceeds  in  case  of  loss  go  to  him  and  not  to 
a  tenant  for  life.  Lee's  Estate,  4'  Kulp 
(Pa.)   44. 

44.  Home  Ins.  Co.  i:  Gibson,  72  Miss.  58, 
17  So.  13;  Northern  Trust  Co.  v.  Snyder,  76 
Fed.  34,  22  C.  C.  A.  47;  Lovett  v.  U.  S.,  9 
Ct.  CI.  479;  Leeds  v.  Cheetham,  5  L.  J.  Ch. 
0.  S.  105,  1  Sim.  146,  27  Eev.  Eep.  181,  2 
Bng.  Ch.  146. 

But  if  the  tenant  stipulates  to  keep  the 
premises  insured  for  the  benefit  of  the  land- 
lord, then  the  landlord  is  entitled  to  the  pro- 
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ceeds  of  the  insurance  taken  by  the  tenant. 
Eberts  v.  Fisher,  54  Mich.  294,  20  N.  W.  80; 
Keteltas  v.  Coleman,  2  E.  D.  Smith  (N.  Y.) 
408;  Hayes  v.  Ferguson,  15  Lea  (Tenn.)  1, 
54  Am.  Eep.  398;  Northern  Trust  Co.  v. 
Snyder,  77  Fed.  818,  23  C.  C.  A.  480,  76  Fed. 
34,  22  C.  C.  A.  47. 

45.  Illinois. — Fanning  v.  Equitable  F.  &  M. 
Ins.  Co.,  46  111.  App.  215. 

Louisiana. —  King  v.  Preston,  11  La.  Ann. 
95. 

Maine. —  Whitehouse  v.  Cargill,  88  Me.  479, 
34  Atl.  276;  Mclntire  v.  Plaisted,  68  Me.  363. 

West  Virginia. —  Dunbrack  v.  Neall,  55 
W.  Va.  565,  47  S.  E.  303. 

England. — Castellain  l>.  Preston,  11  Q.  B.  D. 
380,  52  L.  J.  Q.  B.  366,  49  L.  T.  Eep.  N.  S. 
29,  31  Wkly.  Eep.  559;  Eayner  1}.  Preston,  18 
Ch.  D.  1,  45  J.  P.  829,  50  L.  J.  Ch.  472,  44 
L.  T.  Eep.  N.  S.  787,  29  Wkly.  Eep.  546. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1440. 

The  purchaser  is  not  entitled  to  the  in- 
surance money,  although  the  insured  has 
parted  with  all  his  interest  in  the  property 
before  the  loss. 

Massachusetts. — Wilson  v.  Hill,  3  Mete.  66. 

Neio  York. —  Lett  v.  Guardian  F.  Ins.  Co., 
52  Hun  570,  5  N.  Y.  Suppl.  526. 

Ohio. — Walker  v.  Firemen's  Ins.  Co.,  2 
Handy  256,  12  Ohio  Dec.   (Eeprint)  431. 

Tennessee. —  Hobbs  v.  Memphis  Ins.  Co.,  1 
Sneed  444. 

Canada. —  Forgie  v.  Eoyal  Ins.  Co.,  16  L.  C. 
Jur.  34. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1440. 

Option  to  purchase. —  A  tenant  exercising 
an  option  to  purchase  after  loss  by  fire  cov- 
ered by  policy  taken  by  the  landlord  under 
the  contract  of  lease  is  entitled  to  the  benefit 
of  the  insurance  money.  Edwards  v.  West, 
7  Ch.  D.  858,  47  L.  J.  Ch.  463,  38  L.  T.  Eep. 
N.  S.  481,  26  Wkly.  Eep.  507.  But  see  Rey- 
nard V.  Arnold,  L.  E.  10  Ch.  386,  23  Wkly. 
Rep.  804. 

46.  Reed  v.  Lukens,  44  Pa.  St.  200,  84  Am. 
Dec.  425. 

If  the  vendee  uses  the  insurance  money  for 
repairing  the  loss  to  the  property,  the  vendor 
has  no  right  to  recover  the  insurance  money 
from  him.  Sheridan  v.  Peninsular  Sav. 
Bank,  116  Mich.  545,  74  N.  W.  874. 

The  vendor,  insuring  for  the  benefit  of  the 
vendee,  may  recover  the  full  amount  of  the 


FIRE  INSURANCE 


[19  CycJ     885 


6.  Mortgagor  and  Mortgagee  —  a.  In  General.  As  fhe  mortgagor  and  mort- 
gagee each  has  an  insurable  interest  in  the  mortgaged  property,  insurance  taken 
by  one  on  his  own  interest  does  not  in  any  way  inure  to  the  benefit  of  the 
other.« 

b.  Insurance  For  Benefit  of  Mortgagee  —  (i)  Recovery  by  Mortgaqee — 
(a)  In  General.  If  the  insurance  is  taken  by  the  mortgagor  for  the  benefit  of 
the  mortgagee,  then  the  mortgagee  is  entitled  to  maintain  an  action  oil,  and 
recover  the  proceeds  of  the  policy,^  to  the  full  amount  of  the  insurance,*'  hold- 
ing the  surplus,  however,  after  the  extinguishment  of  his  debt  for  the  benefit  of 
the  mortgagor.^  But  the  mortgagee  cannot  recover  under  such  circumstances 
after  his  debt  has  been  fully  satisfied,^'  the  proceeds  in  such  event  being  payable 
to  the  mortgagor.^^ 

(b)  Application  of  Proceeds.  The  mortgagee  is  under  obligation  to  apply 
the  proceeds  of  insurance  taken  by  the  mortgagor  for  the  mortgagee's  benefit  to 
the  satisfaction  or  reduction  of  the  mortgage  debt.^^ 

(c)  Other  Insurance.  The  mortgagee  is  not  entitled  to  any  advantage  of 
other  insurance  not  taken  for  his  benefit.^ 

(ii)  Recovery  BY  MoRTGAGOS.     On  the  other  hand,  although  the  policy  is 


insurance,  accounting  to  the  vendee  for  the 
balance  over  the  unpaid  purchase-money. 
Keefer  v.  Phoenix  Ins.  Co.,  31  Can.  Sup.  Ct. 
144. 

47.  Alabama. —  Ridley  v.  Ennis,  70  Ala. 
463;  Vandegraaflf  v.  Medlock,  3  Port.  389,  29 
Am.  Dec.  256. 

Illinois. —  Fergus  v.  Wilmarth,  117  111.  542, 
7  N.  E.  508  [affirming  17  111.  App.  98] ;  Lind- 
ley  V.  Orr,  83  111.  App.  70. 

Indiana. —  Nordyke,  etc.,  Co.  v.  Gery,  112 
Ind.  535,  13  N.  E.  683,  2  Am.  St.  Hep.  219. 

Iowa. —  Eyan  v.  Adamson,  57  Iowa  30,  10 
N.  W.  287. 

Ohio. —  McDonald  v.  Black,  20  Ohio  185,  55 
Am.  Dec.  448. 

Pennsylvania. —  Carnes  v.  Farmers'  F.  Ins. 
Co.,  20  Pa.  Super.  Ct.  634. 

Rhode  Island. —  Nichols  v.  Baxter,  5  R.  I. 
491. 

United  States. —  Columbia  Ins.  Co.  v.  Law- 
rence, 10  Pet.  507,  9  L.  ed.  512;  Farmers' 
L.  &  T.  Co.  V.  Penn  Plate-Glass  Co.,  103  Fed. 
132,  43  C.  C.  A.  114,  56  L.  R.  A.  710. 

Canada. —  Goldie  v.  Hamilton,  Bank,  31 
Ont.  142. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1441. 

48.  Aachen,  etc.,  F.  Ins.  Co.  v.  Crawford, 
199  111.  367,  65  N.  E.  134  [affirming  100  III. 
App.  454] ;  Bartlett  v.  Iowa  State  Ins.  Co., 
77  Iowa  86,  41  N.  W.  579;  Stainer  v.  Royal 
Ins.  Co.,  6  Northam.  Co.  Rep.  (Pa.)  362; 
Harris  v.  Gaspee  F.  &  M.  Ins.  Co.,  9  R.  I. 
207.  And  see  Harryman  v.  Collins,  18  Beav. 
11,  18  Jur.  501,  52  Eng.  Reprint  5;  Garden 
V.  Ingram,  23  L.  J.  Ch.  478. 

49.  Panhandle  Nat.  Bank  v.  Security  Co., 
18  Tex.  Civ.  App.  96,  44  S.  W.  15;  Bentley 
V.  Standard  F.  Ins.  Co.,  40  W.  Va.  729,  23 
S.  E.  584. 

50.  Cone  v.  Niagara  F.  Ins.  Co.,  60  N.  Y. 
619;  Baltis  v.  Dobin,  67  Barb.  (N.  Y.)  507. 

51.  During  the  period  for  redemption  the 
mortgage  is  not  fully  satisfied  and  the  mort- 
gagee must  apply  the  proceeds  for  the  bene- 
fit of  the  mortgagor  having  a  right  to  redeem. 


Carlson  v.  Presbyterian  Bd.  of  Relief,  67 
Minn.  436,  70  N.  W.  3;  Russel  v.  Robertson, 
6  Can.  L.  J.  0.  S.  143.  But  the  purchaser 
from  the  mortgagor  of  the  right  to  redeem 
may  insure  his  own  interest  and  is  not  bound 
to  account  to  the  mortgagee  therefor.  Cush- 
ing  V.  Thompson,  34  Me.  496. 

52.  California. —  Reynolds  v.  London,  etc., 
F.  Ins.  Co.,  128  Cal.  16,  60  Pac.  467,  79  Am. 
St.  Rep.  17;  D.  0.  Mills,  etc.,  Nat.  Bank  v. 
Union  Ins.  Co.,  88  Cal.  497,  26  Pac.  509,  22 
Am.  St.  Rep.  324. 

Illinois. —  Norwich  F.  Ing.  Co.  v.  Boomer, 
52  111.  442,  4  Am.  Rep.  618. 

Nebraska. —  Billings  v.  German  Ins.  Co.,  34 
Nebr.  502,  52  N.  W.  397. 

New  Hampshire. —  Hadley  v.  New  Hamp- 
shire P.  Ins.  Co.,  55  N.  H.  110. 

New  York. —  Thomas  v.  Montauk  F.  Ins. 
Co.,  43  Hun  218. 

Texas. —  Phcenix  Assur.  Co.  v.  Allison,  (Civ. 
App.   1894)   27  S.  W.  894. 

See  28  Cent.  Dig.  titl  "  Insurance,"  §  1445. 

53.  Kansas. —  Home  Ins.  Co.  v.  IS^arshall, 
48  Kan.  235,  29  Pac.  161. 

Maine. — •  Concord  Union  Mut.  F.  Ins.  Co.  v. 
Woodbury,  45  Me.  447. 

Minnesota. —  Sterling  F.  Ins.  Co.  v.  Beflfrey, 
48  Minn.  9,  50  N.  W.  922. 

Missouri. —  McDowell  v.  Morath,  64  Mo. 
App.  290. 

New  Hampshire. —  Smith  v.  Packard,  19 
N.  H.  575. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1447. 

54.  Illinois. —  Wilson  v.  Guyer,  53  111.  App. 
348;  Wilson  v.  Hakes,  36  111.  App.  539. 

Indiana. —  Nordyke,  etc.,  Co.  v.  Gery,  112 
Ind.  535,  13  N.  E.  683,  2  Am.  St.  Rep.  219. 

Minnesota. —  Ames  v,  Richardson,  29  Minn. 
330,  13  N.  W.  137. 

Missouri. —  Kirchgraber  v.  Park,  57  Mo. 
App.  35. 

United  States. —  Wheeler  v.  Factors,  etc., 
Ins.  Co.,  101  U.  S.  439,  25  L.  ed.  1055. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1444 
et  seq. 
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not  made  payable  to  the  mortgagee,  yet  if  it  is  procured  by  tlie  mortgagor  under 
an  obligation  previously  assumed  to  insure  for  the  mortgagee's  benelit,  the  pro- 
ceeds recovered  by  the  mortgagor  are  held  in  trust  for  the  mortgagee,  who  is 
deemed  to  have  an  equitable  lien  on  the  proceeds  of  the  insurance  for  the  satisfac- 
tion of  his  mortgage.*'  But  the  riglit  of  action  on  the  policy  is  in  the  mortgagor 
in  whose  name  and  for  whose  benefit  it  is  taken,  notwithstanding  the  equitable 
right  of  the  mortgagee  to  the  proceeds.*^ 

7.  Persons  Holding  Property  in  Trust  ;  Bailee,  Etc.  One  who  holds  property 
in  trust  for  another  and  insures  it  as  trustee  holds  the  proceeds  of  the  insurance 
as  lie  would  the  property  for  the  beneficiary.^^  It  is  usual  for  bailees,  cai-riers, 
factors,  consignees,  and  others  wlio  hold  property  in  trust  to  insure  for  the 
benefit  of  "  whom  it  may  concern,"  and  the  owners  of  the  property  covered  by 
such  a  policy  are  entitled  to  share ^TO  rato  in  the  proceeds.*^  And  one  having 
an  interest  in  the  property  may  claim  the  advantage  of  the  policy,  although  it 


55.  District  of  Columbia. —  Brown  v.  Com- 
mercial F.  Ins.  Co.,  21  App.  Cas.  325. 

Illinois. —  Lindley  v.  Orr,  83  III.  App.  70; 
Elgin  Lumber  Co.  v.  Langman,  23  111.  App. 
250. 

Iowa. —  Lewis  v.  Council  Bluffs  Ins.  Co., 
63  Iowa  193,  18  N.  W.  888. 

Kansas. —  Chipman  v.  Carroll,  53  Kan.  163, 
35  Pac.  1109,  25  L.  R.  A.  305;  Branch  v.  Mil- 
ford  Sav.  Bank,  5  Kan.  App.  246,  47  Pac. 
555. 

Maryland. —  Farmers'  P.  Ins.  Co.  v.  Baker, 
94  Md.  545,  51  Atl.  184;  Giddings  v.  Seevers, 
24  Md.  363. 

Massachusetts. —  Hazard  v.  Draper,  7  Allen 
267. 

New  Yor fc.—Reid  v.  McCrum,  91  N.  Y.  412; 
Hathaway  v.  Orient  Ins.  Co.,  11  N.  Y.  Suppl. 
413  [affirmed  in  134  N.  Y.  409,  32  N.  E.  40, 
17  L.  R.  A.  514]. 

0?iio.— James  v.  West,  67  Ohio  St.  28,  65 
N.  E.  156. 

Pennsylvania. —  People's  St.  R.  Co.  v.  Spen- 
cer, 156  Pa.  St.  85,  27  Atl.  113,  36  Am.  St. 
Rep.  22 ;  Insurance  Co.  of  Pennsylvania  v. 
Phoenix  Ins.  Co.,  71  Pa.  St.  31. 

Rhode  Island. —  Nichols  v.  Baxter,  5  R.  I. 
491. 

South  Carolina. —  Swearingen  v.  Hartford 
Ins.  Cq„  52  S.  C.  309,  29  S.  E.  722. 

United  States. —  Wheeler  r.  Factors',  etc., 
Ins.  Co.,  101  U.  S.  439,  23  L.  ed.  1055;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Scammon,  4  Fed. 
263. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1444 
et  seq. 

After  acquisition  of  mortgage. —  The  mort- 
gagee has  no  equitable  right  to  insurance 
taken  by  the  mortgagor  for  the  mortgagee's 
benefit  after  the  acquisition  of  the  mortgage, 
and  without  any  new  consideration.  Swear- 
ingen  v.  Hartford  Ins.  Co.,  52  S.  C.  309,  29 
S.  E.  722. 

If  the  mortgagor  uses  the  proceeds  in  re- 
storing the  property  the  mortgagee  cannot 
complain.  Matter  of  Moore,  6  Daly  (N.  Y.) 
541:  Huey  v.  Ewell,  22  Tex.  Civ.  App.  638, 
55  S.  W.  606. 

If  the  policy  covers  property  not  mortgaged 
as  well  as  mortgaged  property,  the  equitable 
lien  of  the  mortgagee  covers  only  the  portion 
of  the  proceeds  representing  the  loss  to  the 
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mortgaged  property.  Smith  v.  Continental 
Ins.  Co.,  108  Iowa  382,  79  N.  W.  126;  Wil- 
cox V.  Mutual  F.  Ins.  Co.,  81  Minn.  478,  84 
N.  W.  334;  Parker  v.  Ross,  73  Tex.  633,  11 
S.  W.  865;  Washington  Nat.  Bank  v.  Smith, 
15  Wash.  160,  45  Pac.  736. 

If  without  knowledge  of  the  mortgagee's 
equitable  lien  the  insurance  is  paid  to  the 
mortgagor  the  mortgagee  has  no  claim 
against  the  company.  Stearns  v.  Quincy  Mut. 
F.  Ins.  Co.,  124  Mass.  61,  26  Am.  Rep.  647. 

The  mortgagee  is  not  entitled  to  priority 
over  one  for  whose  benefit  the  policy  is  di- 
rectly taken.  Palmer  Sav.  Bank  v.  Insur- 
ance Co.  of  North  America,  166  Mass.  189, 
44  N.  E.  211,  55  Am.  St.  Rep.  387,  32  L.  R.  A. 
615;  Dunlop  v.  Avery,  89  N.  Y.  592  [revers- 
ing 23  Hun  509]  ;  Bristol  Bank,  etc.,  Co.  «. 
Jonesboro  Banking  Trust  Co.,  101  Tenn.  545, 
48  S.  W.  228. 

56.  Minnoek  v.  Eureka  F.  &  M.  Ins.  Co., 
90  Mich.  236,  51  N.  W.  367  [distinguishing 
Richelieu,  etc.,  Nav.  Co.  v.  Thames,  etc.,  Ins. 
Co.,  58  Mich.  132,  24  N.  W.  547] ;  Kane  v. 
Hibernia  Mut.  F.  Ins.  Co.,  38  N.  J.  L.  441, 
20  Am.  Rep.  409. 

57.  Hawes  v.  Lathropj  38  Cal.  493 ;  Phoenix 
Ins.  Co.  V.  Mitchell,  67  111.  43;  Mosher  v. 
Lansing  Lumber  do.,  112  Mich.  517,  71  N.  W. 

161;   Howard  P.  Ins.   Co.  v.   Chase,  5  Wall. 

(U.  S.)   509,  18  L.  ed.  524. 

Partner  for  firm. —  Thus  insurance  effected 
on  partnership  property  by  a  member  of  the 
firm  in  his  own  name  is  for  the  benefit  of  the 
partnership  (Tebbetts  v.  Dearborn,  74  Me. 
392)  and  the  surviving  partner  of  the  part- 
nership may  maintain  an  action  on  n  policy 
issued  to  the  firm  (Oakman  v.  Dorchester 
Mut.  F.  Ins.  Co.,  98  Mass.  57). 

58.  Alabama. —  Snow  v.  Carr,  61  Ala.  363, 
32  Am.  Rep.  3;  Durand  v.  Thouron,  1  Port. 
238. 

Massachusetts. —  Johnson  v.  Campbell,  120 
Mass.  449. 

Mississippi. —  Hope  Oil  Mill,  etc.,  Co.  v. 
Phoenix  Assur.  Co.,  74  Miss.  320,  21  So.  132. 

Missouri. —  Beidelman  v.  Powell,  10  Mo. 
App.  280. 

New  York. —  Waring  v.  Indemnity  F.  Ins. 
Co.,  45  N.  Y.  606,  6  Am.  Rep.  146;  Matter  of 
McElhenv,  91  N.  Y.  App.,Div.  131,  86  N.  Y. 
Suppl.   326    [affirmed   in   178  N.   Y.   610,   70 
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ivas  taken  without  his  direction  or  knowledge,  ratification  of  the  act  of  the 
holder  of  the  property  insuring  it  for  tiie  benefit  of  others  being  snfiicient.^' 
However  if  the  insurance  is  really  for  the  benefit  of  tiie  insured,  although  the 
policy  is  payable  to  others  as  their  interests  may  appear,  the  insured  is  entitled 
to  the  entire  proceeds.™ 

8.  Legal  Representatives.  "Where  the  policy  runs  to  the  inf^ured  and  his 
^'  legal  representatives,"  and  the  loss  occurs  after  the  death  of  the  insured,  any 
person  natural  or  artificial  who  by  operation  of  law  stands  in  the  place  of  and 
represents  the  insured  is  entitled  to  recover  under  the  policy.*'  But  the  legal 
representative  holds  the  proceeds  in  the  same  right  and  interest  as  he  would  hold 
the  property.*^ 

B.  Sig'ht  of  Lien-Holder.  One  who  has  a  lien  only  on  the  insured  property 
has  no  claim  to  the  insurance  money  realized  by  the  insured  in  the  event  of  a 
loss  of  the  property,  for  a  claim  on  the  insurance  money  can  arise  only  out  of 
•contract.*' 

C.  Right  of  Creditor  —  1.  In  General.  A  general  creditor  of  the  owner  of 
the  property  has  no  insurable  interest  therein,**  and  accordingly  he  has  no  claim 


N.  E.  1102];  Dakin  v.  Liverpool,  etc.,  Ins. 
Co.,  13  Hun  122;  Stilwell  v.  Staples  6  Duer 
63  [reversed  in  19  N.  Y.  401]. 

Pen'Asylvania. —  Thomas  v.  Cummiskey,  108 
Pa.  St.  354;  Stetson  v.  Insurance  Co.,  4 
Phila.  8. 

Tennessee. —  Deming  v.  Merchants'  Cotton- 
Press,  etc.,  Co.,  90  Tenn.  306,  17  S.  W.  89, 
13  L.  R.  A.  518. 

United  States. —  Sturm  v.  Boker,  150  U.  S. 
.312,  14  S.  Ct.  99,  37  L.  ed.  1093;  Hooper  v. 
Robinson,  98  U.  S.  528,  25  L.  ed.  219;  Penne- 
feather  v.  Baltimore  Steam-Packet  Co.,  58 
JFed.  481. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1449. 

59.  Alabama. —  Snow  v.  Carr,  61  Ala.  363, 
32  Am.  Rep.  3;  Watkins  v.  Durzmd,  1  Port. 
251;  Durand  v.  Thouron,  1  Port.  238. 

Illinois. —  Fish  v.  Seeberger,  154  111.  30, 
39  N.  E.  982   [affirming  47  111.  App.  580]. 

Missouri. —  Ferguson  v.  Pekin  Plow  Co., 
141  Mo.  161,  42  S.  W.  711. 

Pennsylvania. —  Miltenberger  v.  Beacom,  9 
Pa.  St.  198. 

Texas. —  Southern  Cold  Storage,  etc.,  Co.  v. 
Dechman,   (Civ.  App.  1903)   73  S.  W.  545. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1448. 

60.  Louisiana. —  Alliance  Mar.  Assur.  Co. 
V.  Louisiana  State  Ins.  Co.,  8  La.  1,  28  Am. 
Dee.  117. 

Massachusetts. —  Reitenbach  v.  Johnson, 
129  Mass.  316. 

'New  York. —  New  York  v.  Hamilton  F.  Ins. 
Co.,  10  Bosw.  537;  Owen  v.  Farmers'  Joint 
Stock  Ins.  Co.,  10  Abb.  Pr.  N.  S.  166  note. 

Wisconsin. — Wunderlich  v.  Palatine  F.  Ins. 
Co.,  104  Wis.  395,  80  N.  W.  471. 

United  States. —  Virginia-Carolina  Chemi- 
cal Co.  V.  Sundry  Ins.  Companies,  108  Fed. 
451. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1448. 

A  carrier  insuring  property  in  his  posses- 
sion belonging  to  different  owners  is  entitled 
to  have  the  proceeds  as  to  each  owner  ap- 
plied to  any  claim  in  behalf  of  such  owner 
against  the  carrier.  Home  Ins.  Co.  v.  Minne- 
apolis, etc.,  R.  Co.,  71  Minn.  296,  74  N.  W. 
140. 


A  warehouseman  insuring  his  own  goods 
and  those  of  others  in  his  possession  is  en- 
titled to  his  share  of  the  proceeds.  Boyd  v. 
McKee,  99  Va.  72,  37  S.  E.  810.  And  his  fail- 
ure to  make  proofs  of  loss  for  the  bailor 
(his  own  loss  exceeding  the  insurance)  will 
not  prejudice  the  bailor's  rights.  Snow  v. 
Carr,  61  Ala.  363,  32  Am.  Rep.  3. 

61.  German  Ins.  Co.  v.  Wright,  6  Kan. 
App.  611,  49  Pac.  704;  Alford  v.  Consolidated 
F.  &  M.  Ins.  Co.,  88  Minn.  478,  93  N.  W. 
517;  Herkimer  v.  Rice,  27  N.  Y.  163;  Parry 
V.  Ashley,  3  Sim.  97,  6  Eng.  Ch.  97. 

A  receiver  is  within  the  term  "  legal  rep- 
resentative." Alford  V.  Consolidated  F.  &  M. 
Ins.  Co.,  88  Minn.  478,  93  N.  W.  517. 

"  Heirs  and  assigns." —  Under  a  policy  in 
favor  of  insured  "  his  heirs  and  assigns  "  it 
was  held  that  the  proceeds  of  a  loss  after  his 
death  should  go  to  heirs  and  assigns  of  the 
property.  Keefer  v.  Phoenix  Ins.  Co.,  29  Ont. 
394. 

62.  Minnesota. —  Culbertson  v.  Cox,  29 
Minn.  309,  13  N.  W.  177,  43  Am.  Rep.  204. 

Missouri. —  Dix  v.  German  Ins.  Co.,  65  Mo. 
App.  34. 

North  Carolina. —  Graham  v.  Roberts,  43 
N.  C.  99. 

Pennsylvania. —  Nichols'  Appeal,  128  Pa. 
St.  428,  'l8  Atl.  333,  5  L.  R.  A.  597. 

South  Carolina. —  Clyburn  v.  Reynolds,  31 
S.  C.  91,  9  S.  E.  973. 

63.  Illinois. —  Lindley  v.  Orr,  83  111.  App. 
70. 

Maryland. —  Eichelberger  v.  Miller,  20  Md. 
332. 

New  Hampshire. —  Rackley  v.  Scott,  61 
N.  H.  140. 

New  York. —  Carter  v.  Rockett,  8  Paige 
437. 

Pennsylvania. —  Mosser  v.  Donaldson,  7  Pa. 
Cas.  277,  10  Atl.  766. 

Tennessee. —  Galyon  v.  Ketchem,  85  Tenn. 
55,  1  S.  W.  508. 

United  States. —  Kortlander  v.  Elston,  52 
Fed.  180,  2  C.  C.  A.  657. 

See  28  Cent.  Dig.  tit.  "  Insurance,''  §  1439. 

64.  See  supra,  11,  C,  2. 
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on   the  proceeds   of   a  policy  of  insurance   thereon   taken  out  by  the  owner 
thereof.^ 

2.  Effect  of  Assignment  —  a.  In  General,  An  equitable  assignment  of  the 
insurance  is  good  as  against  creditors.'^ 

b.  By  Way  of  Collateral  Security.  However,  an  assignment  of  the  insurance- 
to  a  creditor  by  way  of  collateral  security  gives  to  such  creditor  a-  prior  claim  on 
the  proceeds  of  the  insurance.^' 

3.  Attaching  Creditor.  On  the  other  hand  an  attaching  creditor  who  has  him- 
self obtained  insurance  on  the  property  is  not  bound  to  apply  the  proceeds  of 
such  insurance  to  the  benefit  of  the  debtor.*^ 

XX.  DISCHARGE  OF  LIABILITY. 

A.  Option   to   Restore   or   Repair  —  l.  Election.     The   privilege  usually 

reserved  to  the  company  to  restore  or  repair  the  property  instead  of  paying  the 

amount  of  the  insurance  must  be  exercised  by  some  unequivocal  act  indicating  its 

intention  to  avail  itself  of  the  provisions  of  the  policy  in   this  respect.*'     The 


Insurance  by  an  administrator  of  an  in- 
solvent estate  is  for  the  benefit  of  the  cred- 
itors so  far  as  required  to  pay  the  debts  of 
the  estate.  Herkimer  v.  Rice,  27  N.  Y. 
163. 

65.  Maryland. —  Giddings  v.  Seevers,  24 
Md.  363. 

Michigan. —  Williams  v.  Buchanan  Mfg. 
Co.,  102  Mich.  49,  60  N.  W.  308. 

'New  Hampshire. —  Burbank  v.  McCluer,  54 
N.  H.  339. 

New  York. — Leinkauf  v.  Caiman,  110  N.  Y. 
50,  17  N.  E.  389;  Mapes  v.  Coffin,  5  Paige 
296. 

Wisconsin. —  Manson  v.  Phoenix  Ins.  Co., 
64  Wis.  26,  24  N.  W.  407,  54  Am.  Rep.  573. 

England. —  Westminster  Fire  Office  v.  Gla.s- 
gow  Provident  Invest.  Soc,  13  App.  Cas. 
699,  59  L.  T.  Rep.  N.  S.  641. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1453 
et  seq. 

Even  after  levying  on  the  property  the 
creditor  has  no  interest  in  an  insurance 
policy  which  the  debtor  has  placed  upon  the 
property  nor  in  the  proceeds  of  such  insur- 
ance.   Lindley  v.  Orr,  83  111.  App.  70. 

In  case  of  fraudulent  conveyance. —  Prop- 
erty having  been  conveyed  by  the  husband 
to  his  wife  in  fraud  of  creditors  it  was  held 
that  insurance  taken  out  by  the  wife  on  such 
property  could  not  be  reached  by  creditors 
of  the  husband.  St.  Paul  P.  &  M.  Ins.  Co.  v. 
Brunswick  Grocery  Co.,  113  Ga.  786,  39 
S.  E.  483. 

66.  Illinois. —  Greenwich  Ins.  Co.  1).  Colum- 
bia Mfg.  Co.,  73  111.  App.  560. 

Massachusetts. —  Providence  County  Bank 
V.  Benson,  24  Pick.  204. 

Missouri. —  Parks  v.  Connecticut  P.  Ins. 
Co.,  26  Mo.  App.  511. 

New  ror/c— Mickles  v.  Rochester  City 
Bank,   11   Paige   118,   42   Am.  Dec.   103.         «. 

South  Carolina. —  Swearingen  v.  Hartford 
Ins.  Co.,  52  S.  C.  309,  29  S.  E.  722. 

Wisconsin. —  Edwards  r.  Agricultural  Ins. 
Co.,  88  Wis.  450,  60  N.  W.  782. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1453 
et  seq. 

Payment  after  notice  of  assignment. —  The 
pompany   paying  the  proceeds   of   insurance 
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to  the  insured  or  his  creditors  with  notice 
of  an  equitable  assignment  does  not  discharge 
itself  of  liability  to  the  assignee.  Grange 
Mill  Co.  V.  Western  Assur.  Co.,  118  111.  396, 
9  N.  E.  274;  Allyn  v.  Allyn,  154  Mass.  570, 
28  N.  E.  779;  Cromwell  v.  Brooklyn  F.  Ins. 
Co.,  44  N.  Y.  42,  4  Am.  Rep.  641;  Rogers 
V.  Traders'  Ins.  Co.,  6  Paige   (N.  Y.)   583. 

67.  Bibend  v.  Liverpool,  etc.,  F.,  etc.,  Ins. 
Co.,  30  Cal.  78;  Ellis  v.  Kreutzinger,  27  Mo. 
311,  72  Am.  Dec.  270;  Leinauf  v.  Caiman, 
110  N.  Y.  50,  17  N.  E.  389. 

Proper  party  plaintiff. —  Action  at  law  oni 
the  policy  should,  however,  be  brought  by 
the  insured  and  not  by  the  creditor,  under 
an  assignment  made  by  way  of  collateral, 
security.  Peabody  v.  Washington  County 
Mut'Ins.  Co.,  20  Barb.   (N.  Y.)   339. 

68.  International  Trust  Co.  v.  Boardman,. 
149  Mass.  158,  23  N.  E.  239.  And  see  Arch- 
ambault  v.  Galarneau,  22  L.  C.  Jur.  105. 

69.  Iowa. —  Zalesky  v.  Iowa  State  Ins.  Co.,, 
106  Iowa  512,  70  N.  W.  187,  71  N.  W.  433. 

Louisiana. —  Daul  v.  Firemen's  Ins.  Co.,  35 
La.  Ann.  98. 

Maryland. —  Franklin  F.  Ins.  Co.  v.  Ham- 
ill,  5  Md.  170. 

Missouri. —  Rieger  v.  Mechanics'  Ins.  Co.,. 
69  Mo.  App.  674. 

New  York. —  McAUaster  v.  Niagara  F.  Ins. 
Co.,  156  N.  Y.  80,  50  N.  E.  502. 

Pennsylvania. —  Philadelphia  Fire  Assoc,  v.. 
Rosenthal,  108  Pa.  St.  474,  1  Atl.  303. 

Texas. —  Northwestern  Nat.  Ins.  Co.  r. 
Woodward,  18  Tex.  Civ.  App.  496,  45  S.  W.. 
185. 

England. —  Anderson  v.  Commercial  Union 
Assur.  Co.,  55  L.  J.  Q.  B.  146,  34  Wkly.  Rep. 
189. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1486. 

Impossibility. —  If  by  reason  of  building 
ordinances  it  is  made  unlawful  to  repair  or 
restore  the  building  the  company  must  pay 
the  insurance  money.  Brady  v.  Northwest- 
ern Ins.  Co.,  11  Mich.  425;  Philadelphia  Fire 
Assoc.  V.  Rosenthal,  108  Pa.  St.  474,  1  Atl. 
303 ;  Brown  v.  Roval  Ins.  Co.,  1  E.  &  E.  853, 
5  Jur.  N.  S.  1255,  27  L.  J.  Q.  B.  275,  7 
Wkly.  Rep.  479,  102  E.  C.  L.  853.  And  if 
the   building   is   incapable   of  being   put   irt 
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option  must  be  exercised  within  tlie  time  prescribed  by  the  policy.™  In  tlie 
absence  of  any  provision  in  the  contract  authorizing  it,  the  company  lias  no 
option  of  repairing  or  restoring  but  must  pay  the  amount  of  the  loss."  And  statu- 
tory provisions  requiring  that  the  company  in  case  of  total  loss  "^  shall  pay  tlie 
full  amount  of  the  insurance  are  inconsistent  with  and  nullify  any  stipulation  of 
the  policy  as  to  right  to  replace  or  repair." 

2.  Waiver  —  a.  In  General.  If  the  company  has  by  waiving  its  right  to 
replace  the  property  elected  to  pay  the  loss,  sucli  election  becomes  irrevocable 
and  fixes  the  rights  and  duties  of  the  respective  parties.'*  Thereafter  the  insured 
cannot  waive  the  obligation  of  the  company  to  pay  as  against  a  mortgagee  ;'''  nor 
can  a  judgment  creditor  insist  that  the  company  shall  replace  or  repair  for  the 
benefit  of  such  creditor.™ 

b.  Assent  to  Assignment, 
loss  does  not  waive  the  option  to  replace  the  property.'" 

e.  Election  to  Arbitrate.  An  election  to  arbitrate  or  to  submit  to  appraisers 
the  amount  of  the  loss  is  a  waiver  of  the  right  to  rebuild  or  repair.™ 

3.  Effect  of  Exercise.  After  an  insurance  company  has  elected  to  restore  or 
repair  the  insured  property  its  liability  is  for  breach  of  the  obligation  "  to  restore 


The  assent  of  the  insurer  to  an  assignment  after 


the  same  condition  in  which  it  was  be- 
fore the  loss  the  company  will  be  liable 
under  its  obligation  to  pay.  Northwestern 
Nat.  Ins.  Co.  f.  Woodward,  18  Tex.  Oiv.  App. 
496,  45  S.  W.  185.  See  supra,  XVI,  A,  1,  c. 
The  act  of  the  insured  in  beginning  repairs 
before  the  expiration  of  the  time  in  which 
the  company  may  elect  to  repair  will  not 
defeat  his  action  on  the  policy.  Eliot  Five 
Cents  Sav.  Bank  v.  Commercial  Union  Assur. 
Co.,  142  Mass.  142,  7  N.  E.  550. 

70.  Illinois. — Insurance  Co.  of  North  Amer- 
ica V.  Hope,  58  111.  75,  11  Am.  Eep.  48. 

Maryland. —  Maryland  Home  F.  Ins.  Co.  v. 
Kimmell,  89  Md.  437,  43  Atl.   764. 

mew  York. —  Clover  v.  Greenwich  Ins.  Co., 
101  N.  Y.  277,  4  N.  E.  724;  McAllister  v. 
Niagara  F.  Ins.  Co.,  84  Hun  322,  32  N.  Y. 
Suppl.  353;  Beals  v.  Home  Ins.  Co.,  36  Barb. 
614  [affirmed  in  36  N.  Y.  522]. 

Pennsylvania. —  Kelly  f.  Sun  Fire  OfBoe, 
141  Pa.  St.  10,  21  Atl.  447,  23  Am.  St.  Rep. 
254. 

United  States. —  Lancashire  Ins  Co.  v.  Bar- 
nard, 111  Fed.  702,  49  C.  C.  A.  559;  Langan 
V.  Mtna.  Ins.  Co.,  96  Fed.  705. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1486. 

The  insurer  is  not  entitled  to  have  the  in- 
sured enjoined  from  removing  or  disposing  of 
his  remaining  goods  pending  the  exercise  of 
the  company  of  the  right  to  elect  to  replace 
them.  New  York  P.  Ins.  Co.  v.  Delavan,  8 
Paige  (N.  Y.)  419. 

71.  Wallace  v.  Insurance  Co.,  4  La.  289; 
Bradfield  v.  Union  Mut.  Ins.  Co.,  10  Pa.  L.  J. 
550. 

72.  "  Total  loss "  as  referred  to  in  such  a 
statute  means  that  the  building  has  lost  its 
specific  character  and  identity  as  a  building. 
Eoyal  Ins.  Co.  v.  Mclntyre,  (Tex.  Civ.  App. 
1896)  34  S.  W.  669.  And  see  supra,  XVI,  A, 
1,  b. 

73.  Milwaukee  Mechanics'  Ins.  Co.  v.  Rus- 
sell, 65  Ohio  St.  230,  62  N.  E.  338,  56  L.  R.  A. 
159;  Royal  Ins.  Co.  v.  Mclntyre,  (Tex.  Civ. 
App.  1896)  34  S.  W.  669;  Phoenix  Ins.  Co.  v. 
Levy,  12  Tex.  Civ.  App.  45,  33  S.  W.  992. 


In  Wisconsin  a  statute  reserves  to  the 
company  the  right  to  rebuild  or  repair.  Tem- 
ple V.  Niagara  F.  Ins.  Co.,  109  Wis.  372,  85 
N.  W.  361. 

74.  Philadelphia  Fire  Assoc,  v.  Rosenthal, 
108  Pa.  St.  474,  1  Atl.  303. 

75.  Iowa  Cent.,  etc.,  Assoc,  v.  Merchants', 
etc.,  F.  Ins.  Co.,  120  Iowa  530,  94  N.  W. 
1100. 

76.  Stamps  v.  Commercial  F.  Ins.  Co.,  77 
N.  C.  209,  24  Am.  Rep.  443. 

77.  Tolman  v.  Manufacturers'  Ins.  Co.,  1 
Cush.   (Mass.)    73. 

78.  Piatt  V.  Mtna  Ins.  Co.,  153  111.  113,  38 
N.  E.  580,  46  Am.  St.  Rep.  877,  26  L.  R.  A. 
853  [reversing  53  111.  App.  107];  Elliott  v. 
Merchants',  etc.,  F.  Ins.  Co.,  109  Iowa  39, 
79  N.  W.  452;  Alliance  Co-operative  Ins.  Co. 
V.  Arnold,  65  Kan.  163,  69  Pac.  174;  Mc- 
Allaster  v.  Niagara  F.  Ins.  Co.,  156  N.  Y.  80, 
50  N.  E.  502  [affirming  84  Hun  322,  32  N.  Y. 
Suppl.  353]. 

The  submission  may  be  so  qualified,  how- 
ever, as  to  preserve  the  right  of  the  com- 
pany to  rebuild  or  repair.  Piatt  v.  Mtna,  Ins. 
Co.,  153  111.  113,  38  N.  E.  580,  46  Am.  St.  Rep. 
877,  26  L.  R.  A.  853  [affirming  40  111.  App. 
191,  53  111.  App.  107]. 

79.  Louisiana. —  Henderson  r.  Crescent  Ins. 
Co.,  48  La.  Ann.  1176,  20  So.  658,  35  L.  R.  A. 
385. 

Massachusetts. —  Parker  v.  Eagle  F.  Ins. 
Co.,  9  Uray  152. 

New  York. —  Heilmann  v.  Westchester  F. 
Ins.  Co.,  75  N.  Y.  7 ;  Beals  v.  Home  Ins.  Co., 
36  N.  Y.  522;  Morrell  v.  Irving  F.  Ins.  Co., 
33  N.  Y.  429,  88  Am.  Dec.  396. 

Ohio. —  Good  V.  Buckeye  Mut.  F.  Ins.  Co., 
43  Ohio  St.  394,  2  N.  E.  420. 

Pennsylvania. —  Philadelphia  Fire  Assoc,  v, 
Rosenthal,   108  Pa.  St.  474,  1  Atl.  303. 

United  States. —  Hartford  F.  Ins.  Co.  v. 
Peebles'  Hotel  Co.,  82  Fed.  546,  27  C.  C.  A. 
223;  Collins  v.  Mina.  Ins.  Co.,  6  Fed.  Cas. 
No.   3,009. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1488 
et  seq. 
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or  repair,  and  not  under  the  obligation  to  pay  the  insurance,  and  tlie  rights  and 
remedies  of  the  insured  are  governed  accordingly.^" 

B.  Payment  of  Loss  —  l.  Time  and  Place.  Under  usual  provisions  in  policies 
the  company  has  a  specified  time,  sixty  days  for  instance,  in  which  to  paj'  after 
notice  and  proof  s  of  loss;^'  but  such  astipulation  has  reference  to  the  preliminary 
proofs  and  not  to  subsequent  duplicate  bills  or  other  instruments  or  certificates 
which  the  insured  may  be  required  to  furnish.*^  Where  no  place  is  stipulated 
for  payment  of  loss  it  will  be  regarded  as  payable  in  the  state,^  and  at  the  head 
-oflBce  of  the  insurer.^ 

2.  To  Whom  Made.  Payment  to  the  person  who  by  the  terms  of  the  policy  is 
entitled  to  receive  payment  for  loss  will  as  a  general  rule  relieve  the  company.^' 
Valid  payment  may  be  made,  however,  to  one  who  under  the  circumstances  is 
authorized  to  receive  the  money  for  the  insured.^' 

3.  Method  of  Making."  Payment  may  be  made  in  any  method  by  which  a 
debt  may  be  discharged.^ 


80.  Franklin  F.  Ins.  Co.  v.  Hamill,  5  Md. 
170;  Beals  v.  Home  Ins.  Co.,  36  N.  Y.  522 
[affirming  36  Barb.  614] ;  Morrell  v.  Irving 
F.  Ins.  Co.,  33  N.  Y.  429,  88  Am.  Dee.  396. 

Failure  to  replace  or  repair. —  The  election 
to  replace  or  repair  is  not  a  defense  to  the  ac- 
tion unless  the  company  has  substantially  per- 
formed its  obligations  in  this  respect.  Com- 
mercial F.  Ins.  Co.  V.  Allen,  80  Ala.  571,  1  So. 
202;  Haskins  v.  Hamilton  Mut.  Ins.  Co.,  5 
Gray   (Mass.)  432. 

Liability  for  loss  of  rent. —  Having  elected 
to  repair,  the  company  is  not  liable  for  dam- 
ages on  account  of  loss  of  rent  during  the 
reasonable  time  necessary  for  making  repairs. 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Johnson,  77  111. 
598.  But  the  insured  may  recover  rental 
value  for  any  unnecessary  delay.  Philadel- 
phia Fire  Assoc,  v.  Eosenthal,  108  Pa.  St.  474, 
1  Atl.  303. 

Refusal  of  the  insured  to  furnish  plans  and 
specifications  of  the  original  building,  on  the 
election  of  the  company  to  repair,  estops 
him  from  complaining  that  the  new  parts 
do  not  correspond  with  the  original.  Collins 
v.  .iEtna  Ins.  Co.,  6  Fed.  Cas.  No.  3,009. 

Destruction  of  restored  building. —  Where 
the  company  exercises  the  option  to  restore 
the  buildings  covered  by  the  policy,  and  while 
the  policy  still  continues  in  force  the  re- 
stored buildings  are  destroyed  by  fire,  the 
owner  is  entitled  to  recover  the  difference 
between  the  expense  of  restoring  and  the 
total  insurance  specified  in  the  policy.  Trull 
V.  Roxbury  Mut.  F.  Ins.  Co.,  3  Cush.  (Mass.) 
263. 

81.  Doyle  v.  Phoenix  Ins.  Co.,  44  Cal.  264; 
Cargill  V.  Millers',  etc.,  Mut.  Ins.  Co.,  33 
Minn.  90,  22  N.  W.  6;  State  Ins.  Co.  v. 
Maackens,  38  N.  J.  L.  564;  Kirk  v.  Ohio 
Valley  Ins.  Co.,  8  Ohio  Dec.  (Reprint)  182, 
6  Cine.  L.  Bui.  200.  And  see  infra,  XXI, 
C,   1. 

82.  ^tna  Ins.  Co.  v.  McLead,  57  Kan.  95, 
45  Pac.  73,  57  Am.  St.  Rep.  320;  McNally  v. 
Phoenix  Ins.  Co.,  137  N.  Y.  389,  33  N.  E. 
475  [reversing  16  N.  Y.  Suppl.  696]  ;  Clover 
V.  Greenwich  Ins.  Co.,  101  N.  Y.  277,  4  N.  E. 
724. 

Effect  of  waiver  of  proofs. —  The  provision 
for   sixty   days   in  which  to  make   payment 
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after  the  furnishing  of  proofs  is  waived  by 
waiver  of  proofs.  Hartford  F.  Ins.  Co.  v. 
Landfare,  63  Nebr.  559,  88  N.  W.  779.  And 
if  proofs  are  waived  by  the  requirement  of 
an  appraisement  or  examination,  the  loss 
is  payable  at  least  within  sixty  days  after 
the  completion  of  such  appraisement  or  ex- 
amination. Badger  v.  Phcenix  Ins.  Co.,  49 
Wis.  396,  5  N.  W.  848;  Lancashire  Ins.  Co. 
V.  Barnard,  111  Fed.  702,  49  C.  C.  A.  559. 

83.  Moshassuek  Felt  Mill  v.  Blanding,  17 
R.  I.  297,  21  Atl.  538. 

Place  of  performance  in  general  see  supra, 
XI,  G. 

84.  Clark  v.  Union  F.  Ins.  Co.,  10  Ont. 
Pr.  313.  Compare  Curnow  v.  Phcenix  Ins. 
Co.,  37  S.  C.  406,  16  S.  E.  132,  34  Am.  St. 
Rep.  766,  where  it  is  held  that  a  stipulation 
that  the  loss  shall  be  payable  sixty  days 
after  proofs  have  been  received  at  the  home 
oflBee  does  not  imply  that  the  loss  is  payable 
at  the  home  office. 

85.  This  is  true  notwithstanding  any  ar- 
rangement between  the  insured  and  a  third 
person  not  brought  to  the  knowledge  of  the 
company,  by  which  the  third  person  is  enti- 
tled to  receive  the  amount  of  the  insurance. 

Maine. —  Burns  v.  Collins,  64  Me.  215. 

Maryland. — Wm.  Skinner,  etc.,  Ship-Build- 
ing, etc.,  Co.  V.  Houghton,  92  Md.  68,  48 
Atl.  85,  84  Am.  St.  Rep.  485. 

Minnesota. —  Linder  v.  Fidelity,  etc.,  Co., 
52  Minn.  304,  54  N.  W.  95. 

New  York. — Smith  v.  Agricultural  Ins.  Co., 
6  N.  Y.  St.   127.       • 

South  Carolina. —  Swearingen  v.  Hartford 
F.  Ins.  Co.,  56  S.  C.  355,  34  S.  E.  449. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1496. 

But  if  the  insurer  has  knowledge  of  the 
right  of  a  third  person  to  receive  the  pro- 
ceeds, it  cannot  make  payment  to  one  who  is 
not  entitled  to  such  proceeds.  Haskell  v. 
Monmouth  P.  Ins.  Co.,  52  Me.  128;  Clark 
V.  German  Ins.  Co.,  84  Mo.  App.  243. 

86.  Slocomb  v.  Merchants'  Mut.  Ins.  Co., 
24  La.  Ann.  291 ;  Braden  v.  Louisiana  State 
Ins.  Co.,  1  La.  220,  20  Am.  Dec.  277;  Erick 
V.  Johnson,  6  Mass.  193. 

87.  Method  of  payment  generally  see  Pay- 
ment. 

88.  See  cases  cited  infra,  this  note. 
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C.  Release^'  —  l.  by  Insured.  If  the  loss  is  payable  to  one  of  two  persons 
jointly,  a  release  by  one  will  relieve  the  conjpany  of  liability  to  the  other.* 

2.  By  Satisfaction  From  Third  Party.  As  the  contract  of  insurance  is  for 
indemnity,  if  the  insured  receives  satisfaction  or  part  satisfaction  for  his  loss  from 
another  source,  as  for  instance  from  a  wrong-doer  who  has  caused  the  loss,^^  or 
from  other  insurance,'^  tbe  amount  so  received  will  be  applied  in  full  or  partial 
^discharge  of  the  policy. 

D.  Recovery  of  Payments  Made.     Payments  made  to  the  insured  by  the 


By  draft. —  Acceptance  of  a  draft  consti- 
tutes payment.  Kern  Brewing  Co.  «.  Royal 
Ins.  Co.,  127  Mich.  39,  86  N.  W.  388.  But 
if  the  insurance  company  repudiates  the  set- 
tlement and  refuses  to  pay  the  draft,  the 
insured  may  bring  suit  on  the  policy.  In- 
surance Co.  of  North  America  v.  Osbom, 
26  Ind.  App.  88,  59  N.  E.  181.  On  the  other 
hand  in  a  suit  on  the  draft,  the  insurance 
company  may  set  up  as  a  defense  that  it 
was  procured  by  false  and  fr&mdulent  proofs. 
Miller  v.  Iron  City  Mut.  F.  Ins.  Co.,  4  Pa. 
Super.  Ct.  605. 

Conditional  pajnnent. —  Where  the  money 
"was  paid  to  the  insured  under  an  agreement 
that  he  was  to  hold  it  as  a  loan  until  it  was 
■determined  by  a  suit  whether  he  or  a  third 
person  was  responsible  for  the  loss,  it  was 
held  ?is  to  him  that  the  receipt  of  the  money 
constituted  payment.  Deming  v.  Merchants' 
Cotton-Press,  etc.,  Co.,  90  Tenn.  306,  17  S.  W. 
89,  13  L.  R.  A.  518;  Lancaster  Mills  v.  Mer- 
chants' Cotton-Press  Co.,  89  Tenn.  1,  14  S.  W. 
317,  24  Am.  St.  Rep.  586. 

Mutual  companies;  assessments. —  If  by  its 
terms  a  policy  in  a  mutual  company  is  an 
absolute  promise  to  pay,  in  event  of  loss, 
judgment  may  be  rendered  against  the  com- 
pany, and  insured  is  not  limited  to  enforcing 
an  assessment.  Byrnes  v.  American  Mut. 
F.  Ins.  Co.,  114  Iowa  738,  87  N.  W.  699. 
But  if  the  business  of  the  company  is  divided 
into  classes,  and  only  the  funds  derived 
from  a  particular  class  of  business  are  to 
be  used  to  pay  losses  in  that  class,  an  exe- 
cution can  be  enforced  only  as  to  funds  of 
the  class  to  which  the  loss  pertains.  Naill 
V.  Kansas  Mut.  F.  Ins.  Co.,  47  Kan.  223,  27 
Pac.  854,  45  Kan.  74,  25  Pac.  211;  Kansas 
Farmers'  Mut.  F.  Ins.  Co.  v.  Amick,  45 
Kan.  738,  26  Pac.  944;  Judkins  v.  Union 
Mut.  F.  Ins.  Co.,  39  N.  H.  172.  If  the  pol- 
icy provides  that  in  event  of  loss  the  member 
shall  be  entitled  only  to  the  proceeds  of  an 
assessment  he  may  by  mandamus  compel 
such  assessment  for  his  benefit.  Perry  v. 
Farmers  Mut.  F.  Ins.  Assoc,  132  N.  C.  283, 
43  S.  E.  837.  In  the  distribution  of  the 
proceeds  of  an  assessment  made  to  pay  losses, 
all  accrued  losses  should  be  paid  'pro  rata 
without  reference  to  prior  indemnity.  Rich- 
ards V.  New  Hampshire  Ins.  Co.,  43  N.  H. 
263. 

89.  Release  generally  see  Release. 

90.  Ridge  v.  Home  Ins.  Co.,  64  Mo.  App. 
108. 

The  doctrine  that  payment  in  part  of  the 
amount  due  on  a  contract  at  or  alter  matu- 
rity does  not  operate  as  a  satisfaction  of 
the  whole  does  not  apply  to  an  unliquidated 
loss  under  a  fire  policy.    Riggs  v.  Home  Mut. 


Fire  Protection  Assoc,  61  S.  C.  448,  39  S.  E. 
614. 

91.  Iowa. —  Kennedy  v.  Iowa  Stafle  Ins. 
Co.,  119  Iowa  29,  91  N.  W.  831. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Neet,  7 
Kan.  App.  495,  54  Pac.  134. 

Ma/ryland. —  Svea  Assur.  Co.  v.  Packham, 
92  Md.  464,  48  Atl.  359,  52  L.  R,  A.  95. 

New  York. —  Connecticut  F.  Ins.  Co.  v.  Erie 
R.  Co.,  73  N.  Y.  399,  29  Am.  Rep.  171. 

United  States. —  New  England  Mut.  Mar. 
Ins.  Co.  V.  Dunham,  18  Fed.  Cas.  No.  10,155, 
3  Cliff.  332,  371. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1499. 

On  the  other  hand  the  wrong-doer  has  no 
right  to  the  benefits  of  the  insurance  and 
cannot  rely  either  in  full  or  pro  tamto  as  a 
defense  on  the  insurance  money  received  by 
the  owner  of  the  property  from  his  insur- 
ance. Hart  f.  Western  R.  Corp.,  13  Mete. 
(Mass.)  99,  46  Am.  Dec.  719;  Perrott  v. 
Sheaver,  17  Mich.  48;  Mathews  v.  St.  Louis, 
etc.,  R.  Co.,  121  Mo.  298,  24  S.  W.  591,  25 
L.  R.  A.  161;  Clark  v.  Bly thing,  2  B.  &  C. 
254,  3  D.  &  R.  489,  2  L.  J.  K.  B.  0.  S.  7, 
26  Rev.  Rep.  334,  9  E.  C.  L.  118.  Subroga- 
tion of  insurance  company  to  claim'  against 
wrong-doer  see  infra,  XX,  F,  1. 

92.  Norwich  Union  F.  Ins.  Soc.  v.  Well- 
house,  113  Ga.  970,  39  S.  E.  397;  Williams- 
burg City  F.  Ins.  Co.  v.  Gwinn,  88  Ga.  65, 
13  S.  E.  837. 

General  release  in  terms. —  Where  the  ob- 
ject of  a  release  executed  by  insured  and 
indorsed  on  the  back  of  the  policy  on  set- 
tling the  same  with  the  insurer  was  merely 
to  secure  the  discharge  of  the  debt  mentioned 
in  the  release  and  the  surrender  and  cancel- 
lation of  the  policy  creating  it,  the  fact 
that  the  release  recited  that  the  money  was 
received  "  in  full  satisfaction  of  all  loss  or 
damage  by  fire  which  occurred  on  "  a  certain 
date  would  not  extend  the  release  to  claims 
against  the  same  company  on  account  of  the 
same  fire  arising  under  other  policies.  Post 
r.  jEtna  Ins.  Co.,  43  Barb.   (N.  Y.)  351. 

Discharge  of  the  company  as  to  a  part  of 
the  loss  will  not  relieve  it  from  liability  for 
the  remainder.  Redfield  v.  Holland  Pur- 
ichase  Ins.  Co.,  56  N.  Y.  354,  15  Am.  Rep. 
424. 

If  the  liability  of  different  companies  is 
pro  rata,  a  release  of  one  will  not  relieve 
another  from  payment  of  its  share  (Good  v. 
Buckeye  Mut.  P.  Ins.  Co.,  43  Ohio  St.  394, 
2  N.  E.  420),  and  overpayment  by  one  will 
not  relieve  another  from  its  share  of  the 
liability  (Fitzsimmons  v.  New  Haven  City 
F.  Ins.  Co.,  18  Wis.  234,  86  Am.  Dec.  761). 

Receipt  of  a  portion  of  the  amount  of  the 
loss  from  one  company  furnishes  no  consid- 
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insurer  by  reason  of  fraud  or  false  representations  on  the  part  of  the  insured,'*' 
or  under  the  mistaken  belief  tliat  the  policy  was  valid,  whereas  it  was  in  fact 
void  by  reason  of  some  act  by  the  insured,^  may  be  recovered  back.  Joint 
action  against  the  insured  and  his  ci-editor  as  assignee  will  not  lie  to  recover  a 
payment  although  by  joint  check  to  them.''  A  bill  in  equity  will  not  lie  to 
recover  back  payment  made  by  reason  of  fraud  or  mistake.'' 

E.  Contribution"  Against  Other  Insurers.  As  the  insured  is  entitled 
only  to  indemnity,  if  he  recovers  his  full  loss  f I'om  one  company  he  thereby 
releases  any  other  company  which  may  be  liable  for  the  same  loss  ;'^  but  the  com- 
pany which  is  thus  compelled  to  pay  more  than  its  proportionate  share  of  the 
loss,  ior  which  botii  companies  are  liable  may  have  contribution  from  the  other 
company  so  as  to  make  the  loss  fall  upon  them  equitably  in  proportion  to  the 
insurance  carried,  under  the  same  principle  by  which  contribution  is  allowed  as 
among  cosureties." 


eration  for  the  discliarge  of  another  company. 
Western  Massachusetts  Ins.  Co.  v.  DuflEey,  2 
Kan.  347. 

Indemnity  paid  by  subsequent  insurance. — 
If  by  stipulation  in  the  policy  the  insurance 
company  is  liable  only  for  the  amount  of  the 
loss  remaining  unsatisfied  by  prior  insurance, 
but  is  not  to  be  entitled  to  contribution  from 
subsequent  insurance,  the  company  cannot 
have  the  advantage  of  an  indemnity  .paid  by 
subsequent  insurance.  Palmer  x>.  Great  West- 
ern Ins.  Co.,  10  Misc.  (N.  Y.)  167,  30  N.  Y. 
Suppl.  1044. 

The  insurer  is  not  entitled  to  the  advantage 
of  insurance  money  paid  by  another  company 
under  a  policy  which  was  not  valid.  Knapp 
f.  North  Wales  Mut.  Live  Stock  Ins.  Co., 
U  Montg.  Co.  Eep.  (Pa.)   119. 

Where  a  policy  was  issued  to  three  persons, 
and  a  loss  having  occurred  the  insurer  pro- 
posed to  two  of  the  insured  that  it  would 
pay  them  a  given  sum  if  they  would  release 
the  entire  policy,  or  a  less  sum  if  they  would 
release  their  proportionate  interest  in  the 
insurance  money,  and  they  accepted  the  lat- 
ter proposition  and  signed  a  paper  which 
the  insurer  represented  to  be  a  release  of 
only  their  two-thirds  interest,  when  in  fact 
by  ^ts  terms  it  was  a  release  of  the  entire 
policy,  the  release  did  not  discharge  the  obli- 
gation on  the  policy  as  to  the  insured  person 
who  did  not  join  in  the  release,  he  having 
had  no  knowledge  of  its  execution.  Lumber- 
man's Ins.  Co.  V.  Preble,  50  111.  332. 

93.  McConnel  v.  Delaware  Mut.  Safety  Ins. 
Co.,  18  111.  228;  Berkshire  Mut.  F.  Ins.  Co. 
V.  Sturgis,  13  Gray  (Mdss.)    177. 

Burden  of  proving  the  fraud  and  that  the 
payment  was  made  without  knowledge 
thereof  is  upon  the  insurer.  Rome  Grocery 
Co.  V.  Greenwich  Ins.  Co.,  110  Ga.  618,  36 
S.  E.  63 ;  Berkshire  Mut.  F.  Ins.  Co.  v.  Stur- 
gis,  13  Gray    (Mass.)    177. 

Affirmative  fraud  on  the  part  of  the  in- 
sured must  be  shown.  Hartford  Live  Stock 
Ins.  Co.  V.  Matthews,  102  Mass.  221. 

Recovery  of  excess. —  If  the  fraud  consists 
in  obtaining  payment  in  excess  of  the  amount 
of  actual  loss,  the  company  can  only  recover 
the  excess.  Western  Assur.  Co.  v.  Towle,  65 
Wis.  247,  26  N.  W.  104.  Where  through  a 
fraudulent  adjustment  the  company  acknowl- 
edged its  liability  to  the  insured  for  a  claim 
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for  which  it  was  not  in  fact  liable,  and  after- 
ward by  the  direction  of  the  insured  paid  the 
amount  of  the  claim  to  a  creditor,  it  was 
held  that  the  company  could  not  recover  from 
the  creditor  the  amount  so  paid,  not  exceed- 
ing the  amount  of  his  claim  against  the  in- 
sured. Merchants'  Ins.  Co.  v.  Abbott,  131 
Mass.  397. 

94.  Columbus  Ins.  Co.  %.  Walsh,  18  Mo. 
229.  One  who  effects  a  settlement  with  an 
insurance  company  under  a  policy  condi- 
tioned to  be  void  in  case  other  insurance 
on  the  property  is  taken,  knowing  that  the 
company  is  ignorant  of  the  breach  of  the 
condition,  is  deemed  to  have  conspired  to  de- 
fraud the  company  and  may  be  compelled 
to  refund  the  amount  paid.  Teutonia  Ins. 
Co.  V.  Bussell,  (Tenn.  Ch.  App.  1897)  48 
S.  W.  703. 

The  mistake  must  be  clearlv  made  out. 
Elting  V.  Scott,  2  Johns.  (N.  Y.)'  157. 

95.  Merchants'    Ins.    Co.    v.    Abbott, 
Mass.  397. 

96.  Charleston   Ins.   Co.   i;.   Potter,   3 
sauss.   (S.  C.)   6. 

97.  Contribution:  In  general  see  Contri- 
BUTiow.  Between  sureties  see  Principal  and 
Surety. 

98.  See  swpm,  XX,  C,  2. 

99.  Georgia. —  Williamsburg  City  F.  Ins. 
Co.  V.  Gwinn,  88  Ga.  65,  13  S.  E.  837. 

Illinois. —  Peoria  M.  &  F.  Ins.  Co.  n.  Lewis, . 
18  111.  553. 

Louisiana. —  Millaudon  v.  Western  M.  &  F. 
Ins.  Co.,  9  La.  27,  29  Am.  Dec.  433. 

Maryland. — Baltimore  F.  Ins.  Co.  v.  Loney, 
20  Md.  20 ;  Whiting  v.  Independent  Mut.  Ins. 
Co.,  15  Md.  297. 

Massachusetts. — Wiggin  v.  Suffolk  Ins.  Co., 
18  Pick.   145,  29  Am.  Dee.  576. 

Missouri. —  Clem  v.  German  Ins.  Co.,  36 
Mo.  App.  560. 

New  York. —  Morrell  i'.  Irving  F.  Ins.  Co., 
33  N.  Y.  429,  88  Am.  Dec.  396. 

United  States. —  Thurston  v.  Koch,  23  Fed. 
Cas.  No.  14,016,  4  Dall.  348. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1502. 

The  rule  has  no  application  under  provisions 
which  are  usual  in  fire  policies  rendering  each 
company,  in  case  of  concurrent  insurance, 
liable  under  its  policy  only  for  its  propor- 
tional share.  Hanover  F.  Ins.  Co.  v.  Brown, 
77  Md.  64,  25  Atl.  989,  27  Atl.  314,  39  Am. 
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F.  Subrogation'  —  1.  As  Against  Person  Bound  to  Indemnify ^ — a.  In  Gen- 
eral. The  rule  as  heretofore  stated  ^  in  respect  to  satisfaction  from  a  third  party 
results  in  its  just  application  in  the  further  rule  that  if  the  loss  is  not  satisfied  by 
the  third  person  thus  legally  bound  for  its  satisfaction,  and  the  insurance  company 
is  compelled  to  pay  the  loss,  it  is  entitled  to  equitable  subrogation  to  the  claim  of 
the  insured  against  such  third  person  to  the  extent  to  which  the  company  has  been 
compelled  to  pay  for  a  loss  whicli  sbould  have  been  paid  by  such  third  person ;  ^ 


St.  Eep.  386;  Lucas  v.  Jefferson  Ins.  Co.,  6 
Cow.  (N.  Y.)  635;  Meigs  v.  London  Asaur, 
Co.,  126  Fed.  781;  North  British,  etc.,  Ins. 
Co.  V.  London,  etc.,  Ins.  Co.,  5  Ch.  D.  569, 
46  L.  J.  Ch.  537,  36  L.  T.  Rep.  N.  S.  629; 
McCausland  v.  Quebec  F.  Ins.  Co.,  25  Ont. 
330.  Liability  in  case  of  concurrent  insur- 
ance see  supra,  XVI,  C,  2. 

1.  Subrogation  generally  see  Subrogation. 

Distinguished  from  contribution. —  One  in- 
surer after  payment  of  a  loss  covered  by  its 
policy  is  not  subrogated  to  the  claim  of  the 
insured  against  another  insurer,  the  remedy 
being  by  contribution.  Home  Ins.  Co.  v. 
Minneapolis,  etc.,  E.  Co.,  71  Minn.  296,  74 
N.  W.  140.    See  also  supra,  XX,  E. 

2.  Namely,  the  rule  that  a  third  person, 
such  for  instance  as  a  wrong-doer  who  is 
legally  liable  to  the  insured  to  make  good  to 
him  any  loss  which  he  has  suffered,  although 
it  is  covered  by  insurance,  and  that  the  in- 
surance company  therefore  is  released  from 
liability  on  satisfaction  of  the  loss  by  such 
third  person.     See  supra,  XX,  C,  2. 

3.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  t'. 
Philadelphia  F.  Assoc,  55  Ark.  163,  18  S.  W. 
43. 

California. —  Liverpool,  etc.,  Ins.  Co.  v. 
Southern  Pac.  Co.,  125  Cal.  434,  58  Pac.  55. 

Maine. —  Leavitt  v.  Canadian  Pac.  R.  Co., 
SO  Me.  153,  37  Atl.  886,  38  L.  R.  A.  152; 
Rockingham  Mut.  F.  Ins.  Co.  v.  Bosher,  39 
Me.  253,  63  Am.  Dee.  618. 

Maryland. —  Georgia  Ins.,  etc.,  Co.  v.  Daw- 
son, 2  Gill  365. 

Massachusetts. — Hart  v.  Western  R.  Corp., 
13  Mete.  99,  46  Am.  Dec.  719. 

Missouri. —  Lumberman's  Mut.  Ins.  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  149  Mo.  165,  50 
S.  W.  281. 

New  Jersey. —  Monmouth  County  Mut.  F. 
Ins.  Co.  V.  Hutchinson,  21  N.  J.  Eq.  107. 

New  York. —  Connecticut  F.  Ina.  Co.  v. 
Erie  R.  Co.,  73  N.  Y.  399,  29  Am.  Rep.  171; 
Home  Ina.  Co.  v.  Pennsylvania  R.  Co.,  11 
Hun   182. 

North  Carolina. —  Hamburg-Bremen  F.  Ins. 
Co.  V.  Atlantic  Coast  Line  R.  Co.,  132  N.  0. 
75,  43  S.  E.  548. 

Pennsylvania. —  Stoughton  V.  Manufactur- 
ers' Natural  Gas  Co.,  165  Pa.  St.  428,  30 
Atl.  1001. 

Tennessee. —  Deming  v.  Merchants'  Cotton- 
Press,  etc.,  Co.,  90  Tenn.  306,  17  S.  W.  89, 
13  L.  R.  A.  518;  Louisville,  etc.,  R.  Co.  v. 
Manchester  Mills,  88  Tenn.  653,  14  S.  W. 
314;  Kentucky  M.  &  F.  Ins.  Co.  v.  Western, 
«tc.,  R.  Co.,  8  Baxt.  268. 

Texas. —  Houston  Direct  Nav.  Co.  v.  In- 
surance Co.  of  North  America,  (Civ.  App. 
1895)  31  S.  W.  560,  685. 


Virginia. —  Brighthope  R.  Co.  v.  Rogers,  76 
Va.  443. 

United  States. —  Liverpool,  etc..  Steam  Co. 
V.  Insurance  Co.  of  North  America,  129  U.  S. 
464,  9  S.  Ct.  480,  32  L.  ed.  800;  Liverpool, 
etc..  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S. 
397,  9  S.  Ct.  469,  32  L.  ed.  788;  Garrison  v. 
Memphis  Ins.  Co.,  19  How.  312,  15  L.  ed. 
656;  The  Sydney,  27  Fed.  119;  The  Montana, 
22  Fed.  715,  22  Blatchf.  372;  Mutual  Safety 
Ins.  Co.  V.  The  George,  17  Fed.  Cas.  No. 
9,981,  Olcott  89;  The  Montana,  17  Fed.  377; 
The  Planter,  19  Fed.  Cas.  No.  11,207a,  2 
Woods  490. 

England. —  West  of  England  F.  Ins.  Co. 
17.  Isaacs,  (1897)  1  Q.  B.  226,  66  L.  J.  Q.  B. 
36,  75  L.  T.  Rep.  N.  S.  564. 

Canada. —  Quebec  F.  Ins.  Co.  v.  St.  Louis 
&  Molson,  1  L.  C.  Rep.  222,  2  R.  J.  R.  Q. 
472  [affirmed  in  7  Moore  P.  C.  286,  13  Eng. 
Reprint  891].  See  London  Asaur.  Co.  ('. 
Samsbury,  3  Dougl.  245,  26  E.  C.  L.  167; 
Mason  v.  Sainsbury,  3  Dougl.  61,  26  E.  C.  L. 
51. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1507. 

Pro  tanto. —  Under  equitable  right  the  in- 
surance company  can  recover  only  to  the  ex- 
tent to  which  it  has  been  compelled  to  reim- 
burse the  insured  for  his  loss. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Glenny, 
175  111.  238,  51  N.  E.  896. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Neet,  7 
Kan.  App.  495,  54  Pac.  134. 

Ohio. —  Sun  Oil  Co.  v.  Ohio  Farmers'  Ins. 
Co.,  15  Ohio  Cir.  Ct.  355,  8  Ohio  Cir.  Dec. 
145. 

Tennessee. —  Cumberland  Tel.,  etc.,  Co.  v. 
Dooley,  110  Tenn.  104,  72  S.  W.  457. 

Wisconsin. —  Wunderlich  v.  Chicago,  etc., 
R.  Co.,  93  Wis.  132,  66  N.  W.  1144. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1506. 

The  insured  is  entitled  to  be  fully  indemni- 
fied and  the  company  is  not  subrogated  if, 
his  claim  is  not  satisfied  by  the  remedy 
against  the  wrong-doer.  National  F.  Ina. 
Co.  V.  McLaren,  12  Ont.  682. 

Under  a  statutory  as  well  as  a  legal  lia- 
bility the  insurer  may  recover  against  the 
wrong-doer.  Crissey,  etc..  Lumber  Co.  v.  Den- 
ver, etc.,  R.  Co.,  17  Colo.  App.  275,  68  Pac. 
670. 

Where  buildings  are  destroyed  by  the  mu- 
nicipal authorities  under  such  circumstances 
as  to  render  the  city  liable  to  the  owner,  the 
insurance  company  on  paying  the  loss  is  en- 
titled to  subrogation  against  the  city.  Pentz 
V.  ^tna  F.  Ins.  Co.,  3  Edw.  (N.  Y.)   341. 

After  the  company  has  paid  the  loss  the 
insured  cannot  recover  from  the  third  person, 
whose  wrong  has  caused  it,  as  the  right  of 
action  passes  to  the  insurance  company.     Al- 
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but  the  recovery  by  tlie  company  is  under  the  right  of  the  insured,  and  if  the 
insured  has  no  right  of  action  against  the  third  person  sought  to  be  held  liable^ 
no  such  right  will  be  acquired  by  the  company.* 

b.  Assignment  of  Claim  Against  Third  Person.  To  entitle  the  insurance  com- 
pany to  assert  its  right  by  way  of  subrogation,  no  assignment  of  the  claim  against, 
the  third  party  liable  to  the  insured  is  necessary.^ 

e.  Invalidity  of  Claim  Against  Insurer.  The  third  person  liable  for  the  loss, 
cannot  question  the  right  of  the  insurance  company  on  the  groiind  that  the  claim 
of  the  insured  against  the  company  was  not  valid.' 

d.  Nature  of  Claim  Against  Third  Person.  The  right  of  subrogation  is  not 
limited  to  cases  where  the  liability  of  the  third  person  is  founded  in  tort.  Any- 
right  of  the  insured  to  indemnity  will  pass  to  the  insurer  on  payment  of  the  loss.'' 

e.  Release  of  Third  Person  by  Insured.  Eecoguition  of  the  right  of  the 
company  to  subrogation  leads  to  the  further  result  that  any  release  by  the  insured 
of  a  claim  for  indemnity  from  a  third  person  liable  to  him  for  the  loss  will  to- 
that  extent   relieve   the   insurance  company  from  liability  under   its   policy.^ 


len  v.   Chicago,   etc.,  E.  Co.,  94  Wis.  93,  68 
N.  W.  STa. 

4.  Phoenix  Ins.  Co.  v.  Trenton  Water  Co., 
42  Mo.  App.  118;  Michael  v.  Prussian  Nat. 
Ins.  Co.,  171  N.  Y.  25,  63  N.  E.  810;  Phoenix 
Ins.  Co.  V.  Parsons,  129  N.  Y.  86,  29  N.  E.  87; 
H.  C.  Judd  t.  New  York,  etc..  Steamship  Co., 
130  Fed.  991;  Savannah  F.  &  M.  Ins.  Co.  v. 
Pelzer  Mfg.  Co.,  60  Fed.  39;  Midland  Coun- 
ties Ins.  Co.  V.  Smith,  6  Q.  B.  D.  561,  45  J.  P. 
699,  50  L.  J.  Q.  B.  329,  45  L.  T.  Rep.  N.  S. 
411,  29  Wkly.  Rep.  850. 

The  insurer  -will  not  be  subrogated  in  case 
of  a  loss  to  the  right  of  the  insured, 
against  one  who  sold  him  the  insured  prop- 
'  erty  through  fraudulent  misrepresentations. 
Farmers'  F.  Ins.  Co.  v.  Johnston,  113  Mich. 
426,  71  N.  W.  1074. 

5.  Arhwnsas. —  St.  Louis,  etc.,  R.  Co.  v. 
Philadelphia  F.  Assoc,  55  Ark.  163,  18  S.  W. 
43. 

'North  Carolina. —  Hamburg-Bremen  F.  Ins. 
Co.  V.  Atlantic  Coast  Line  R.  Co.,  132  N.  C. 
75,  43  S.  E.  548. 

Pennsylvania. —  Fidelity  Title,  etc.,  Co.  v. 
People's  Natural  Gas  Co.,  150  Pa.  St.  8,  24 
Atl.  339;  Insurance  Co.  of  North  America 
V.  Fidelity  Title,  etc.,  Co.,  123  Pa.  St.  523, 
16  Atl.  791,  10  Am.  St.  Rep.  546,  2  L.  R.  A. 
586. 

Wisconsin. —  Swarthout  v.  Chicago,  etc.,  R. 
Co.,  49  Wis.  625,  6  N.  W.  314. 

Vnited  States. —  Over  v.  Lake  Erie,  etc.,  R. 
Co.,  63  Fed.  34. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1506 
et    seq. 

6.  St.  Louis,  etc.,  R.  Co.  v.  Philadelphia 
Fire  Assoc,  60  Ark.  325,  30  S.  W.  350,  28 
L.  R.  A.  83;  U.  S.  Casualty  Co.  ■«.  Bagley, 
129  Mich.  70,  87  N.  W.  1044,  95  Am.  St.  Rep. 
424,  55  L.  R.  A.  616:  U.  S.  v.  American  To- 
bacco Co.,  166  U.  S.  468,  17  S.  Ct.  619,  41 
L.  ed.  1081;  Pearse  v.  Quebec  Steamship  Co., 
24  Fed.  285 ;  Sun  Mut.  Ins.  Co.  v.  -Mississippi 
Valley  Transp.  Co.,  17  Fed.  919,  5  McCrary 
477;.  Amazon  Ins.  Co.  v.  The  Iron  Mountain, 
1  Fed.  Cas.  No.  270,  1  Flipp.  616;  King  v. 
Victoria  Ins.  Co.,  [1896]  A.  C.  250,  65  L.  J. 
C.  P.  38,  74  L.  T.  Rep.  N.  S.  206,  44  Wkly. 
Rep.  592. 
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7.  Monteleone  v.  Harding,  50  La.  Ann.  1147,. 
23  So.  990;  American  Tobacco  Co.  v.  U.  S., 
32  Ct.  CI.  207;  West  of  England  F.  Ins.  Co. 
V.  Isaacs,  [1896]  2  Q.  B.  377  [afflrmed  in: 
[1897]  1  Q.  B.  226,  66  L.  J.  Q.  B.  36,  75  L.  T. 
Rep.  N.  S.  564]. 

8.  Colorado. —  Home  Ins.  Co.  i;.  Atchison,, 
etc,  R.  Co.,  19  Colo.  46,  34  Pac  281. 

Illinois. —  Hartford  Ins.  Co.  f.  Pennell,  2: 
111.  App.  609. 

lovM. —  Kennedy  v.  Iowa  State  Ins.  Co.,. 
119  Iowa  29,  91  N.  W.  831. 

Maryland. —  Packham  v.  German  F.  Ins. 
Co.,  91  Md.  515,  46  Atl.  1066,  50  L.  R.  A. 
828. 

New  York. —  Billing  v.  Draemel,  16  Daly 
104,  9  N.  Y.  Suppl.  497 ;  Bloomingdale  «.  Co- 
lumbia Ins.  Co.,  84  N.  Y.  Suppl.  572;  Atlantic 
Ins.  Co.  V.  Storrow,  5  Paige  285. 

Ohio. —  Norwich  Union  F.  Ins.  Soc.  «- 
Stang,  18  Ohio  Cir.  Ct.  464,  9  Ohio  Cir.  Dec. 
576. 

Pennsylvania. —  Seymour  v.  Tradesmen's. 
Trust,  etc..  Fund  Co.,  203  Pa.  St.  151,  52  AtL 
125;  Niagara  F.  Ins.  Co.  v.  Fidelity  Title, 
etc.,  Co.,  123  Pa.  St.  516,  15  Atl.  790,  10  Am. 
St.  Rep.  543. 

Wisconsin. —  Sims  v.  La  Prairie  Mut.  F. 
Ins.  Co.,  101  Wis.  586,  77  N.  W.  908. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1507. 

The  effect  of  the  rule  stated  in  the  text  is 
that  as  the  wrong-doer  is  not  entitled  to  the 
benefit  of  the  insurance  held  by  the  owner 
of  the  property,  the  owner  cannot  throw  th& 
loss  on  the  insurance  company  to  the  advan- 
tage of  the  wrong-doer.  Atchison,  etc.,  R- 
Co.  v.  Home  Ins.  Co.,  59  Kan.  432,  53  Pac. 
459. 

Partial  liability  of  third  person. —  If  the 
third  person  is  liable  only  for  a  portion  of 
the  loss  covered  by  the  policy,  a  release  will 
operate  to  the  benefit  of  the  insurance  com- 
pany only  to  the  extent  to  which  the  third 
person  might  have  been  held  for  the  loss  for 
which  the  company  is  also  liable.  Svea  As- 
sur.  Co.  V.  Packham,  92  Md.  464,  48  Atl.  359, 
52  L.  R.  A.  95 ;  Insurance  Co.  of  North  Amer- 
ica V.  Fidelity  Title,  etc.,  Co.,  123  Pa.  St.  523, 
16  Atl.  791,  10  Am.  St.  Rep.  546,  2  L.  R.  A. 
586. 
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Another  application  of  the  same  rule  is  tliat  after  the  loss  has  been  paid  by  the 
company,  the  wrong-doer,  having  knowledge  of  the  fact,  cannot  make  settlement 
with  the  insured  for  the  loss,  bis  liability  being  to  the  company  to  the  extent  of 
the  insurance  paid.' 

f.  ReeoveFy  pf  Insurance  Money  Paid.  If  after  receiving  insurance  money 
the  property-owner  secures  from  a  third  person  compensation  for  such  loss,  the 
insurance  company  may  recover  from  the  insured  the  insurance  money  paid,  or 
so  much  thereof  as  is  not  in  excess  of  the  amount  necessary  to  indemnify  the 
insured  for  his  actual  loss,  after  deducting  the  amount  received  from  the  third 
person  liable.'" 

2.  As  Against  Mortgagor.  If  insurance  is  taken  by  a  mortgagor  for  his  own 
benefit,  or  for  the  benefit  of  the  mortgagee,  or  by  the  mortgagee  in  the  mort- 
gagor's interest,  and  at  his  expense,  payment  of  insurance  money  to  the  mort- 
gagee goes  to  the  benefit  of  the  mortgagor  in  satisfaction  pro  tanto  of  the 
mortgage  debt,;  '^  but  where  the  insurance  is  for  the  mortgagee's  sole  protection 
and  the  mortgagor  has  not  procured  it,  or  has  lost  the  right  to  rely  upon  it,  the 
company,  on  paying  to  the  mortgagee  the  insurance  money,  becomes  entitled  to 
equitable  subrogation  pro  tanto  to  the  security  hold  by  the  mortgagee ;  '^  and  this 


Exhausting  remedy  against  thiid  person. — 
If  the  insured  has  recourse  under  contract 
against  the  third  person  for  the  loss,  he 
cannot  look  to  the  insurance  company  with- 
out having  exhausted  his  remedy  against 
such  person.  Kennedy  v.  Iowa  State  Ins. 
Co.,  119  Iowa  29,  91  N.  W.  831. 

Conclusiveness  of  adjudication  against  third 
person. —  An  adjudication  against  a  third  per- 
son liable  for  the  loss  is  conclusive  against 
insured  as  to  the  amount  thereof,  and  he 
cannot  recover  an  additional  amount  from 
the  company.  Pentz  v.  jEtna  F.  Ins.  Co., 
3  Edw.   (N.  Y.)   341. 

9.  Colorado. —  Home  Ins.  Co.  v.  Atchison, 
etc.,  R.  Co.,  19  Colo.  46,  34  Pac.  281. 

Illinois. —  Chicago,  etc.,  R.  Co.  i;.  Emmons, 
42  111.  App.  138. 

Missouri. — Hartford  F.  Ins.  Co.  v.  Wabash 
B.  Co.,  74  Mo.  App.  106. 

New  Jersey. —  Monmouth  County  Mut.  P. 
Ins.  Co.  V.  Hutchinson,  21  N.  J.  Eq.  107. 

New  York. — Connecticut  F.  Ins.  Co.  v.  Erie 
R.  Co.,  73  N.  Y.  399,  29  Am.  Rep.  171  {.revers- 
ing 10  Hun  59] ;  Home  Ins.  Co.  v.  Western 
Transp.  Co.,  33  How.  Pr.  102. 

Virginia. —  Brighthope  R.  Co.  v.  Rogers,  76 
Va.  443. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1506 
et  seq. 

10.  Maryland. —  Svea  Assur.  Co.  v.  Pack- 
ham,  92  Md.  464,  48  Atl.  359,  52  L.  R.  A. 
95. 

New  Jersey. —  Weber  v.  Morris,  etc.,  R. 
Co.,  35  N.  J.  L.  409,  10  Am.  Rep.  253;  Mon- 
mouth Countv  Mut.  P.  Ins.  Co.  v.  Hutchin- 
son, 21  N.  J.'Eq.  107. 

Ohio. —  Newcomb  v.  Cincinnati  Ins.  Co.,  22 
Ohio  St.  382,  10  Am.  Rep.  746. 

Pennsylvania. —  ^tna  Ins.  Co.  v.  Confer, 
158  Pa.  St.  598,  28  Atl.  153. 

England. — Castellain  v.  Preston,  11  Q.  B.  D. 
380,  52  L.  J.  Q.  B.  366,  49  L.  T.  Rep.  N.  S. 
29,  31  Wkly.  Rep.  557;  Darrell  v.  Tibbitts, 
5  Q.  B.  D.  560,  44  J.  P.  695,  50  L.  J.  Q.  B. 
33,  42  L.  T.  Rep.  N.  S.  797,  29  Wkly.  Rep. 
66. 


See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1508. 

Extent  of  recovery. —  The  company  may  re- 
cover from'  the  insured  the  full  value  of 
any  rights  or  remedies  to  which  he  was  en- 
titled under  the  contract  relating  to  subject- 
matter  between  himself  and  the  third  parties, 
and  to  which,  but  for  renunciation,  the  in- 
surer would  have  had  a  right  to  be  subro- 
gated. West  of  England  P.  Ins.  Co.  v. 
Isaacs,  [1897]  1  Q.  B.  226,  66  L.  J.  Q.  B. 
36,  75  L.  T.  Rep.  N.  S.  564. 

11.  Illinois. —  Traders'  Ins.  Co.  v.  Race, 
(1892)  29  N.  E.  846,  142  111.  338,  31  N.  E. 
392  [affirming  31  111.  App.  625]. 

Indiana. —  Mtna.  Ins.  Co.  v.  Baker,  71  Ind. 
102. 

Massachusetts. —  Suffolk  F.  Ins.  Co.  v.  Boy- 
den,  9  Allen  123. 

Missouri. —  Dick  v.  Franklin  P.  Ins.  Co., 
10  Mo.  App.  376  [affirmed  in  81  Mo.  103]. 

New  Jersey. —  Nelson  v.  Bound  Brook  Mut. 
P.  Ins.  Co.,  43  N.  J.  Eq.  256,  11  Atl.  681,  3 
Am.  St.  Rep.  308. 

New  York. —  Prinz  v.  Citizens'  Ins.  Co.,  80 
N.  Y.  App.  Div.  638,  81  N.  Y.  Suppl.  141; 
Eddy  V.  London  Assur.  Corp.,  65  Hun  307,  20 
N.  Y.  Suppl.  216  [affirmed  in  143  N.  Y.  311, 
38  N.  E.  307,  25  L.  R.  A.  686]  ;  Robert  v. 
Traders'  Ins.  Co.,   17  Wend.  631. 

Canada. —  Imperial  F.  Ins.  Co.  v.  Bull, 
18  Can.  Sup.  Ct.  697;  Montreal  Loan,  etc., 
Co.  V.  Denis,  14  Quebec  Super.  Ct.  106. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1509. 

12.  Maryland. —  Washington  F.  Ins.  Co.  v. 
Kelly,  32  Md.  421,  3  Am.  Rep.  149. 

Missouri. —  Havens  ii.  Germania  Ins.  Co., 
135  Mo.  649,  37   S.  W.  497. 

New  Jersey. —  Sussex  County  Mut.  Ins.  Co. 
V.  Woodruff,  26  N.  J.  L.  541;  Bound  Brook 
Mut.  F.  Ins.  Assoc,  v.  Nelson,  41  N.  J.  Eq. 
485,  5  Atl.  590. 

New  York. —  Ulster  County  Sav.  Inst.  «. 
Leake,  73  N.  Y.  161,  29  Am.  Rep.  115  [re- 
versing 11  Hun  515]  ;  Springfield  F.  &  M. 
Ins.  Co.  V.  Allen,  43  N.  Y.  389,  3  Am.  Rep. 
711;  Thomas  v.  Montauk  F.  Ins.  Co.,  12 
N.  Y.  St.  738 ;  Kernochan  v.  New  York  Bow- 
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right  of  subrogation  is  usually  made  a  contract  right,  by  a  provision  in  the  policy 
that  on  payment  of  the  loss  under  the  policy  the  mortgagee  shall  assign  his 
mortgage  security  to  the  company  in  full  or  pro  tanto  as  the  case  may  be.^^ 
Where  the  company  is  entitled  to  subrogation,  a  release  or  satisfaction  of  the 
mortgage  will  relieve  it  correspondingly  from  liability  under  its  policy." 

3.  As  Against  Carrier.  The  equitable  doctrine  of  subrogation  is  also  applica- 
Ijle  in  favor  of  an  insurance  company  paying  a  loss  under  a  policy  in  favor  of 
the  owner  ^^  of  goods  destroyed  while  in  the  hands  of  a  common  carrier,  and  for 
which  the  carrier  is  responsible.'^ ' 


ery  F.  Ins.  Co.,  5  Duer  1;  Matter  of  Kip, 
4  Edw.  86. 

Pennsylvania. —  Utter  v.  Lewis,  10  Pa. 
Dist.  50. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1509. 

In  Massachusetts  the  right  of  equitable 
subrogation  in  such  cases  has  been  denied. 
Suffolk  F.  Ins.  Co.  v.  Boyden,  9  Allen  (Mass.) 
123;  King  v.  State  Mut.  F.  Ins.  Co.,  7  Cush. 
(Mass.)  1,  54  Am.  Dee.  683.  But  subro- 
gation is  now  provided  for  in  that  state  by 
statute.  Eliot  Five  Cents  Sav.  Bank  v.  Com- 
mercial Assur.  Co.,  142  Mass.  142,  7  N.  E. 
550. 

Assignment  of  security. —  The  company  is 
not  entitled  to  an  assignment  of  the  mort- 
gagee's security  until  payment  of  the  loss 
(Morrison  i>.  Tennessee  M.  &  F.  Ins.  Co.,  18 
Mo.  262,  59  Am.  Dec.  299),  and  the  mort- 
gagee's debt  must  be  fully  satisfied  before 
the  company  is  entitled  to  an-  assignment  of 
ihe  evidences  of  such  debt  (Phoenix  Ins.  Co. 
V.  Harrisonburg  First  Nat.  Bank,  85  Va.  765, 
8  S.  E.  n9,  17  Am.  St.  Eep.  101,  2  L.  E.  A. 
667). 

13.  Massachusetts. —  Davis  v.  Quiney  Mut. 
F.  Ins.  Co.,  10  Allen  113. 

Missouri. —  Dick  v.  Franklin  F.  Ins.  Co., 
81  Mo.  103   [affirming  10  Mo.  App.  376]. 

New  Jersey. —  Hare  v.  Headley,  52  N.  J. 
Eq.  496,  28  Atl.  452. 

ISleio  York. —  Ulster  County  Sav.  Inst.  v. 
Leake,  73  N.  Y.  161,  29  Am.  Rep.  115  [re- 
versing 11  Hun  515] ;  Springfield  F.  &  M. 
Ins.  Co.  V.  Allen,  43  N.  Y.  389,  3  Am.  Eep. 
711. 

Pennsylvania. —  Niagara  F.  Ins.  Co.  v.  Fi- 
delity Title,  etc.,  Co.,  123  Pa.  St.  516,  16 
Atl.  790,  10  Am.  St.  Eep.  543;  Thornton  v. 
Enterprise  Ins.  Co.,  71  Pa.  St.  234. 

Texas. —  Alamo  F.  Ins.  Co.  v.  Davis,  25 
Tex.  Civ.  App.  342,  60  S.  W.  802 ;  Merchants' 
Ins.  Co.  V.  Story,  13  Tex.  Civ.  App.  124,  35 
S.  W.  68. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1511. 

Until  the  mortgagee's  debt  is  satisfied  in 
full  he  is  not  bound  to  transfer  his  security 
to  the  company  under  the  usual  clause  for 
assignment,  but  the  company  may  pay  off 
the  mortgage  in  full  and  step  into  the  mort- 
gagee's shoes.  Allen  v.  Watertown  F.  Ins. 
Co.,  132  Mass.  480;  New  Hampshire  F.  Ins. 
Co.  V.  National  L.  Ins.  Co.,  112  Fed.  199,  50 
C.  C.  A.  188,  57  L.  E.  A.  692.  But  the  policy 
may  provide  for  a  part  assignment.  New 
^England  F.  &  M.  Ins.  Co.  v.  Wetmore,  32 
111.  221. 

Where  foreclosure  proceedings  had  been 
commenced  before  the  loss,  it  was  held  that 
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the  mortgage'e  could  sell  the  premises  there- 
under after  the  loss,  and  enforce  payment  on 
the  policy  for  the  deficiency.  Eddy  v.  Lon- 
don Assur.  Corp.,  143  N.  Y.  311,  38  N.  E. 
307,  25  L.  R.  A.  686. 

Stipulations  in  mortgage  against  subroga- 
tion.—  It  has  been  held  that  a  stipulation  in 
the  mortgage  contract  under  which  the  mort- 
gagor agrees  that  the  mortgagee  may  insure 
at  his  e.xpense,  and  that  the  insurance  money 
shall  be  applied  to  the  satisfaction  of  the 
debt,  is  not  valid  against  the  stipulations  in 
a  subsequent  policy  of  insurance  that  the 
insurance  company  shall  be  subrogated  to  the 
mortgagee's  lien.  Foster  v.  Van  Eeed,  70 
N.  Y.  19,  26  Am.  Eep.  544  [reversing  5  Hun 
321].  But  this  case  seems  to  be  contrary  in 
principle  to  cases  relating  to  stipulations  be- 
tween shippers  and  carriers.  See  infra,  XX, 
F,  3. 

14.  Sussex  County  Mut.  Ins.  Co.  v.  Wood- 
ruff, 26  N.  J.  L.  541 ;  Pearman  v.  Gould,  42 
N.  J.  Eq.  4,  5  Atl.  811;  Thomas  v.  Montauk 
F.  Ins.  Co.,  12  N.  Y.  St.  738. 

15.  Under  a  policy  in  favor  of  the  carrier 
there  is  no  subrogation  in  behalf  of  the  in- 
surance company  to  the  shipper's  rights 
against  the  carrier,  and  the  carrier  may  as- 
sign his  right  to  insurance  money  to  the 
shipper  in  satisfaction  of  his  liability.  Wager 
V.  Providence  Ins.  Co.,  150  U.  S.  99,  14 
S.  Ct.  55,  37  L.  ed.  1013. 

16.  New  Orleans  Mut.  Ins.  Co.  v.  New  Or- 
leans, etc.,  R.  Co.,  20  La.  Ann.  302;  Piatt  v. 
Pennsylvania  E.  Co.,  58  N.  Y.  Super.  Ct. 
587,  11  N.  Y.  Suppl.  632;  Mobile  Ins.  Co.  v. 
Columbia,  etc.,  R.  Co.,  41  S.  C.  408,  19  S.  E. 
858,  44  Am.  St.  Rep.  725;  Hall  v.  Nashville, 
etc.,  R.  Co.,  13  Wall.  (U.  S.)  367,  20  L.  ed. 
594 ;  Kidd  v.  Greenwich  Ins.  Co.,  35  Fed.  351. 

Stipulations  in  bill  of  lading. —  Neverthe- 
less this  right  of  subrogation  being  equitable 
in  its  character  may  be  cut  off  by  a  stipu- 
lation in  the  bill  of  lading  by  which  it  is 
provided  that  the  benefit  of  any  insurance 
shall  go  to  the  satisfaction  of  any  claims  of 
the  shipper  against  the  carrier  (North  Brit- 
ish, etc.,  Ins.  Co.  v.  Central  Vermont  R.  Co., 
158  N.  Y.  726,  53  N.  E.  1128;  Piatt  v.  Rich- 
mond, etc.,  R.  Co.,  108  N.  Y.  358,  15  N.  E. 
393;  Mercantile  Mut.  Ins.  Co.  v.  Calebs,  20 
N.  Y.  173;  Home  Ins.  Co.  v.  Western  Transp. 
Co.,  4  Rob.  (N.  Y.)  257;  Ross  v.  Philadel- 
phia, etc.,  R.  Co.,  13  Pa.  Super.  Ct.  563; 
British,  etc.,  Mar.  Ins.  Co.  v.  Gulf,  etc.,  E.' 
Co.,  63  Tex.  475,  51  Am.  Eep.  661;  Phoenix 
Ins.  Co.  V.  Erie,  etc.,  Transp.  Co.,  19  Fed. 
Cas.  No.  11,112,  10  Biss.  18),  but  there  is 
authority  the  other  way    (Southard  v.  Min- 


FIBE  INSURANCE 


[19  Cye.J     897 


4.  Actions  to  Enforce  Rights  Under  —  a.  In  General.  In  actions  by  an 
insurance  company  to  enforce  rights  gained  by  subrogation,  the  pleadings,"  evi- 
dence,^^  instructions,  etc.,''  are  governed  by  the  same  rules  that  control  these 
matters  in  general. 

b.  Parties.^  The  equitable  right  of  subrogation  only  entitles  the  insurance 
company  to  bring  action  against  a  third  person  liable  for  the  loss  in  the  name  of 
the  insured.^' 

e.  Joinder  and  Splitting.^^  At  any  rate  the  insurance  company  which  has 
paid  only  a  part  of  the  loss  cannot  maintain  an  action  against  the  third  party, 
&%  this  would  result  in  a  splitting  up  of  the  cause  of  action.^  But  under  statu- 
tory provisions  it  is  usually  possible  by  joinder  to  maintain  a  single  action  by 
■which  the  rights  of  all  shall  be  determined.** 

d.  Right  of  Insurer  to  Intervene.     In  an  action  by  the  owner  against  the 


neapolis,  etc.,  R.  Co.,  60  Minn.  382,  62  N.  W. 
442,  619 ;  Fayerweather  v,.  Phenix  Ins.  Co., 
118  N.  Y.  324,  23  N.  E.  192,  6  L.  R.  A.  805. 
And  see  Foster  v.  Van  Reed,  70  N.  Y.  19, 
26  Am.  Rep.  544  {reversing  5  Hun  321]). 

17.  See,    generally.    Pleading;     Sxjbeoqa- 

TION. 

Answer  when  proper  method  of  raising  ob- 
jection as  to  improper  parties  see  Home  Ins. 
Co.  V.  Pennsylvania  R.  Co.,  11  Hun  (N.  Y.) 
182. 

18.  See,    generally.    Evidence;     Subeoqa- 

TION. 

Burden  of  proof  see  Union  Ins.  Co.  v.  Shaw, 
24  Fed.  Cas.  No.  14,366,  2  Dill.  14. 

Admissibility  of  evidence  see  St.  Louis,  etc., 
JR.  Co.  v.  Philadelphia  Fire  Assoc,  55  Ark. 
163,  18  S.  W.  43 ;  New  Orleans  Mut.  Ins.  Co. 
■V.  New  Orleans,  etc.,  R.  Co.,  20  La.  Ann.  302. 

Sufficiency  of  evidence  see  Home  Ins.  Co.  v. 
Atchison,  etc.,  R.  Co.,  19  Colo.  46,  34  Pac. 
281. 

19.  See,  generally.  Trial;  Subkogation. 
Instruction    see    Boston    Mar.    Ins.    Co.    v. 

Slocovitch,  55  N.  Y.  Super.  Ct.  452,  14  N.  Y. 
St.  718. 

20.  Parties  generally  see  Pabties. 

21.  Arfconsas. —  St.  Louis,  etc.,  R.  Co.  v. 
Philadelphia  Fire  Assoc,  60  Ark.  325,  30 
S.  W.  350,  28  L.  R.  A.  83. 

Connecticut. —  Connecticut  Mut.  L.  Ins.  Co. 
V.  New  York,  etc,  R.  Co.,  25  Conn.  265,  65 
Am.  Dec.  571. 

Georgia. —  Holcombe  v.  Richmond,  etc.,  R. 
Co.,  78  Ga.  776,  3  S.  E.  755. 

Illinois. —  Peoria  M.  &  F.  Ins.  Co.  v.  Frost, 
37  111.  333. 

Maine. —  Rockingham  Mut.  F.  Ins.  Co.  v. 
Bosher,  39  Me.  253,  63  Am.  Dec  618. 

Pennsylvania. —  Gales  v.  Hailman,  11  Pa. 
St.  515. 

United  States. —  Hall  v.  Nashville,  etc,  R. 
Co.,  13  Wall.  367,  20  L.  ed.  594;  Over  v.  Lake 
Erie,  etc.,  R.  Co.,  63  Fed.  34;  Norwich  Union 
F.  Ins.  Soc  V.  Standard  Oil  Co.,  59  Fed.  984, 
8  C.  C.  A.  433 ;  The  Planter,  19  Fed.  Cas.  No. 
11,207a,- 2  Woods  490. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1516. 

It  may  use  the  name  of  the  insured  with- 
out his  consent,  having  the  right  to  do  so  by 
virtue  of  the  subrogation.  Monmouth  County 
Mut.  F.  Ins.  Co.  V.  Hutchinson,  21  N.  J.  Eq. 
107;  Kennebec  Coal,  etc.,  Co.  v.  Wilmington, 
[57] 


etc.,  R.  Co.,  2  Chest.  Co.  Rep.    (Pa.)    29,  13 
Wkly.  Notes  Cas.  162. 

Real  party  in  interest. —  Under  statutory 
provisions  allowing  the  real  party  in  in- 
terest to  sue,  the  company  may  no  doubt 
maintain  the  action  in  its  own  name.  Chi- 
cago, etc.,  R.  Co.  V.  German  Ins.  Co.,  2  Kan. 
App.  395,  42  Pac.  594;  Nichols  v.  Chicago, 
etc.,  R.  Co.,  36  Minn.  452,  32  N.  W.  176; 
Hartford  F.  Ins.  Co.  v.  Wabash  R.  Co.,  74  Mo. 
App.  106.    See  also  XXI,  D,  1,  b. 

22.  See,  generally,  Joindeb  and  Splitting 
OF  Actions. 

23.  The  wrong-doer  is  not  bound  to  sub- 
mit to  more  than  one  action  for  damages. 

Missouri. —  Hartford  F.  Ins.  Co.  v.  Wabash 
R.  Co.,  74  Mo.  App.  106. 

Nehraska.—  Omaha,  etc.,  R.  Co.  v.  Granite 
State  F.  Ins.  Co.,  53  Nebr.  514,  73  N.  W.  950. 

South  Carolina. —  Mobile  Ins.  Co.  v.  Colum- 
bia, etc.,  R.  Co.,  41  S.  C.  408,  19  S.  E.  858, 
44  Am.  St.  Rep.  725. 

United  States. —  Watts  v.  Southern  Bell 
Telephone,  etc.;  Co.,  66  Fed.  453  [affirmed  in 
66  Fed.  460,  13  C.  C.  A.  579] ;  iEtna  Ins.  Co. 
V.  Hannibal,  etc.,  R.  Co.,  1  Fed.  Cas.  No. 
96,  3  Dill.  1. 

England. — •  Commercial  Union  Assur.  Co.  v. 
Lister,  L.  R.  9  Ch.  483,  47  L.  J.  Ch.  601. 

Canada. —  Central  Vermont  R.  Co.  v.  La 
Compagnie  d' Assurance,  etc.,  2  Quebec  Q.  B. 
450. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1516. 

Assignment  of  cause  of  action  to  insurer. — 
If,  however,  the  right  of  action  of  the  insured 
against  the  third  person  is  transferred  to 
the  insurance  company,  it  may  recover  the 
full  amount  of  the  damage.  Home  Ins.  Co. 
V.  North  Western  Packet  Co.,  32  Iowa  223, 
7  Am.  Rep.  183 ;  Mobile,  etc.,  R.  Co.  v.  Jurey, 
111  U.  S.  584,  4  S.  Ct.  566,  28  L.  ed.  527. 

24.  Home  Mut.  Ins.  Co.  v.  Oregon  R.,  etc., 
Co.,  20  Oreg.  569,  26  Pac.  857,  23  Am.  St. 
Rep.  151 ;  Kennebec  Coal,  etc.,  Co.  v.  Wil- 
mington, etc.,  R.  Co.,  2  Chest.  Co.  Rep.  (Pa.)- 
29,  13  Wkly.  Notes  Cas.  162;  Wunderlich  i;. 
Chicago,  etc.,  R.  Co.,  93  Wis.  132.  6fi  N.  W. 
1144;  Pratt  v.  Radford,  52  Wis.  114,  8  N.  W. 
606;  Swarthout  v.  Chicago,  etc..  R.  Co.,  49 
Wis.  625.  6  N.  W.  314:  Cranrlall' r.  Godrich 
Transp.  Co.,  16  Fed.  75,  11  Biss.  516;  Mich- 
igan Cent.  R.  Co.  v.  Wealleans,  24  Can.  Sup. 
Ct.  309. 
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third  person  liable,  the  insurance  company  which  has  paid  the  loss  may  intervene 
for  the  protection  of  its  rights.^ 

XXI.    ACTIONS. 

A.  Right  of  Action —  l.  Nature  and  Form.  The  action  against  the  company 
for  an  amount  claimed  to  be  due  for  loss  of  the  insured  property,  whether  it  be 
on  the  policy  or  on  an  executory  contract  evidenced  by  binding  receipt  or  other- 
wise,^ is  simply  for  breach  of  contract,  and  in  jurisdictions  in  which  forms  of 
action  have  been  abolished  a  discussion  of  the  nature  and  form  of  action  is 
unnecessary,  but  in  jurisdictions  where  the  common-law  forms  of  action  are 
preserved  the  action  is  properly  by  assumpsit.^  But  if  the  policy  is  under  seal 
an  action  of  debt  may  be  brought.^  An  action  of  assumpsit  may  likewise  be 
maintained  on  a  contract  of  renewal  of  the  policy  made  by  a  renewal  receipt.^ 
If  there  is  an  equitable  ground  of  relief,  the  action  on  the  policy  may  be  in 
equity,^  and  the  court  in  the  same  action  may  render  judgment  on  the  policy.'^ 
However  where  there  is  an  adequate  remedy  at  law  a  suit  in  equity  will  not  lie.'* 

2.  Joinder  of  Causes  of  Action.  Persons  having  separate  interests  in  property 
covered  by  the  same  policy  cannot  join  in  an  action  thereon.^  But  if  several 
interests  have  vested  in  one  person  he  may  join  all  his  claims  in  one  action.^ 

3.  Conditions  Precedent  —  a.  In  General.  The  happening  of  the  event  on 
which  the  loss  becomes  payable  as  speciiied  by  the  policy  gives  rise  to  a  cause  of 


35.  Lake  Erie,  etc.,  R.  Co.  v.  Falk,  62  Ohio 
St.  297,  56  N.  E.  1020. 

26.  As  to  liability  on  executory  contracts 
see  supra.  III,  D. 

27.  Brown  v.  Commercial  F.  Ins.  Co.,  21 
Agp.  Cas.  (D.  C.)  325;  Luciani  v.  American 
E.  Ins.  Co.,  2  Whart.  (Pa.)  167. 

28.  Franklin  F.  Ins.  Co.  v.  Massey,  33 
Pa.  St.  221. 

29.  Peoria  M.  &  F.  Ins.  Co.  v.  Hervey,  34 
111.  46;  Firemen's  Ins.  Co.  v.  Floss,  67  Md. 
403',  10  Atl.  139,  1  Am.  St.  Rep.  398. 

Covenant  also  will  lie  upon  a  renewal  re- 
ceipt continuing  a  sealed  policy.  Herron  v. 
Peoria  M.  &  F.  Ins.  Co.,  28  111.  235,  81  Am. 
Dec.  272. 

It  seems  that  debt  will  lie  on  the  renewal 
of  a  policy  under  seal.  Franklin  F.  Ins.  Co. 
V.  Massey,  33  Pa.  St.  221.  But  see  Luciani 
V.  American  F.  Ins.  Co.,  2  Whart.   (Pa.)   167. 

If  the  renewal  is  to  a  new  firm  the  original 
firm  insured  cannot  maintain  an  action  on  the 
renewal.  Firemen's  Ins.  Co.  v.  Floss,  67  Md. 
403,  10  Atl.  139,  1  Am.  St.  Rep.  398. 

Negligent  failure  to  make  contract. —  Un- 
der an  action  predicated  upon  a  contract  of 
insurance  plaintiff  cannot  recover  for  negli- 
gence in  failing  to  make  a  contract  of  insur- 
ance. Walker  v.  Farmers'  Ins.  Co.,  51  Iowa 
679,  2  N.  W.  583. 

In  an  action  for  breach  of  contract  to  de- 
liver a  policy,  it  seems  that  provisions  which 
were  to  be  inserted  in  the  policy  are  not  ap- 
plicable. Sanford  v.  Orient  Ins.  Co.,  174 
Mass.  416,  54  N.  E.  883,  75  Am.  St.  Rep.  358. 
But  see  supra,  III,  D,  4. 

30.  Combs  v.  Shrewsbury  Mut.  F.  Ins.  Co., 
32  N.  J.  Eq.  512;  Bodle  v.  Chenango  County 
Mut.  Ins.  Co.,  2  N.  Y.  53;  Hammel  v.  Queen 
Ins.  Co..  50  Wis.  240,  6  N.  W.  805. 

31.  Globe  Ins.  Co.  v.  Boyle,  21  Ohio  St. 
119;  Reynand  v.  Memphis  Ins.  Co.,  7  Baxt. 
(Tenn.)  "279.    See  also  supra,  III,  D,  6.    And 
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see,  generally,  as  to  retention  of  suit  to 
aiford  complete  relief  Equity,  16  Cyc.  106, 
109. 

Even  where  there  is  ground  for  reformation 
it  is  not  necessary  to  have  reformation  before 
suing  at  law.  Western  Assur.  Co.  v.  McAlpin, 
23  Ind.  App.  220,  55  N.  E.  119,  77  Am.  St. 
Rep.  423 ;  Walrath  v.  Royal  Ins.  Co.,  16  Ohio 
Cir.  Ct.  413,  9  Ohio  Cir.  Dec.  233. 

33.  Wood  V.  Hillsborough  Mut.  F.  Assur. 
Assoc,  (N.  J.  Ch.  1886)  4  Atl.  662;  New 
York  Ice  Co.  v.  Northwestern  Ins.  Co.,  20 
How.  Pr.  (N.  Y.)  424;  Carter  v.  United 
Ins.  Co.,  1  Johns.  Ch.  (N.  Y.)  463;  De  Ghet- 
toflf  V.  London  Assur.  Co.,  4  Bro.  P.  C.  436,  2 
Eng.  Reprint  295.  And  see  as  to  adequate 
remedy  at  law  Equity,  16  Cyc.  45  et  seg. 

33.  Des  Moines  State  Ins.  Co.  v.  Belford, 
2  Kan.  App.  280,  42  Pac.  409. 

34.  Beebe  v.  Ohio  Farmers'  Ins.  Co.,  93 
Mich.  514,  53  N.  W.  818,  32  Am.  St.  Rep.  519, 
18  L.  R.  A.  481;  Mercantile  Ins.  Co.  v.  Holt- 
haus,  43  Mich.  423,  5  N.  W.  642. 

An  action  to  reform  the  policy  may  be 
joined  with  one  to  recover  on  the  policy  as 
reformed,  especially  in  jurisdictions  where 
joinder  of  actions  at  law  and  in  equity  is  per- 
mitted. McHoncy  v.  German  Ins.  Co.,  44  Mo. 
App.  426. 

An  action  to  compel  specific  performance 
of  a  contract  to  issue  a  policy  may  be  joined 
with  an  action  for  breach  of  agreement  for 
insurance,  the  loss  having ,  occurred  before 
the  issuance  of  the  policy.  Preferred  Ace. 
Ins.  Co.  V.  Stone,  61  Kan.  48,  58  Pac.  986. 

Foreclosure  and  recovery. — ^A  mortgagee  en- 
titled to  the  proceeds  of  a  policy  taken  by 
mortgagor  for  mortgagee's  interest  may  in 
an  action  to  foreclose  his  mortgage  make  the 
insurance  company  a  joint  defendant,  a  loss 
having  occurred  rendering  the  company  liable 
for  the  insurance.  Sun  Ins.  Office  V,  Beneke, 
(Tex.  Civ.  App.  1899)  53  S.  W.  98, 
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action,  unless  there  are  by  the  terms  of  the  contract  some  conditions  precedent 
to  be  performed  by  the  insured  before  he  is  entitled  to  maintain  an  action.^  _ 
b.  Demand.  No  demand  of  payment  need  be  made  before  bringing  action.^* 
e.  Notice  and  Proofs  of  Loss.  It  is  usual  to  provide  in  the  policy  that  the 
company  is  not  liable  untU  after  notice  of  the  loss  is  given  and  proofs  thereof  are 
made.^  Under  such  stipulation  a  compliance  with  the  requirement  as  to  notice 
and  proofs  of  loss  is  a  condition  precedent  to  maintaining  action  on  the  policy.'* 


35.  Conditions  precedent  generally  see  Ac- 
tions, 1  Cye.  692  et  seq. 

Right  to  rebuild.— While  the  exercise  by  the 
company  of  its  option  to  rebuild  or  repair 
would  bar  an  action  for  damages  under  the 
policy  (see  supra,  XVI,  B,  1,  b),  yet  if  the 
option  to  rebuild  is  not  exercised  in  accord- 
ance with  the  terms  of  the  policy  the  action 
for  the  amount  of  the  loss  may  be  maintained. 
Farmers',  etc.,  Ins.  Go.  v.  Warner,  (Nebr. 
1904)  98  N.  W.  48;  Lancashire  Ins.  Co.  v. 
Barnard,  111  Fed.  702,  49  C.  C.  A.  559;  Lan- 
gan  V.  J5tna  Ins.  Co.,  99  Fed.  374  [affirmed  in 
108  Fed.  985,  48  C.  C.  A.  174].  And  under 
a  statute  rendering  the  company  liable  for  the 
full  amount  named  in  the  policy  in  case  of 
total  loss  of  the  property  a  demand  of  the 
company  for  plans  or  specifications  with  the 
view  of  rebuilding  and  insured's  refusal  to 
furnish  them  is  immaterial.  Milwaukee  Me- 
chanics' Ins.  Co.  V.  Russell,  65  Ohio  St.  230, 
62  N.  E.  338,  56  L.  R.  A.  159. 

Examination  of  insured. —  It  is  said  that  a 
provision  that  in  case  of  loss  the  insured 
shall  submit  to  an  examination  under  oath 
is  not  a  condition  precedent  to  an  action  on 
the  policy.  Scottish  Union,  etc.,  Ins.  Co.  v. 
Strain,  70  S.  W.  274,  24  Ky.  L.  Rep.  958. 
But  see  supra,  page  853  note  86. 

Actions  on  Lloyd's  policy. —  It  is  usually 
provided  in  the  so-called  Lloyd's  policies, 
which  are  issued  by  unincorporated  associa- 
tions of  underwriters,  that  the  insured  n)ust 
have  recourse  to  the  fund  of  the  association 
provided  for  the  payment  of  losses  before 
maintaining  action  against  the  individual  un- 
derwriters, and  an  action  against  a  trustee  of 
the  fund  to  enforce  payment  must  therefore 
be  resorted  to  before  suing  the  underwriters  or 
any  of  them  separately  or  collectively.  Mc- 
Credy  v.  Thrush,  37  N.  Y.  App.  Div.  465,  56 
N.  Y.  Suppl.  68;  Wheelock  v.  Chapman,  34 
N.  Y.  App.  Div.  464,  54  TST.  Y.  Suppl.  327; 
Gough  V.  Satterlee,  32  N.  Y.  App.  Div.  33,  52 
N  Y.  Suppl.  492;  Leiter  v.  Beecher,  2  N.  Y. 
App.  Div.  577,  37  N.  Y.  Suppl.  U14; 
Ketehum  v.  Belding,  32  Misc.  (N.  Y.)  506,  66 
N.  Y.  Suppl.  307  [affirmed  in  58  N.  Y.  App. 
Div.  295,  68  N.  Y.  Suppl.  1099] ;  Gilchrist  v. 
Perrysburg,  etc.,  Transp.  Co.,  21  Ohio  Gir.  Ct. 
19  11  Ohio  Cir.  Dee.  350.  But  see  contra, 
Farjeon  v.  Fogg,  16  Misc.  (N.  Y.)  219,  37 
N.  Y.  Suppl.  980.  The  effect  of  such  pro- 
vision is  to  require  the  insured  to  resort  to 
the  common  fund  before  attempting  to  en- 
force any  liability  on  the  individual  under- 
writers. Conant  v.  Jones,  50  N.  Y.  App.  Div. 
336  64  N.  Y.  Suppl.  189;  Compton  v. 
Beecher,  17  N.  Y.  App.  Div.  3'8,  44  N.  Y. 
Suppl.  887;  Lawrence  v.  Schaefer,  19  Misc. 
(N.  Y.)  239,  42  N.  Y.  Suppl.  992.  A  pro- 
vision in  a  Lloyd's  policy  that  no  suit  shall 


be  brought  against  more  than  one  of  the 
underwriters  at  the  same  time  merely  pro- 
hibits the  bringing  of  more  than  one  suit  at 
the  same  time.  Peabody  v.  Germain,  40  N.  Y. 
App.  Div.  146,  57  N.  Y.  Suppl.  860.  But 
where  a  number  of  individuals  formed  an 
association  by  which  each  became  bound  for 
his  share  only  of  the  loss,  severally  and  not 
jointly,  it  was  held  that  the  insured  might 
recover  against  each  individual  subscriber 
to  the  full  amount  of  his  liability  until 
satisfaction  for  the  loss  was  obtained.  Sum- 
ner V.  Piza,  91  Fed.  677. 

36.  Ganser  v.  Fireman's  Fund  Ins.  Co.,  34 
Minn.  372,  25  N.  W.  943;  Heffron  v.  Kittan- 
ning  Ins.  Co.,  132  Pa.  St.  580,  20  Atl.  698. 
One  to  whom  the  policy  is  made  payable  by 
indorsement  thereon  need  not  notify  the  com- 
pany of  his  claim  before  bringing  suit.  New- 
man V.  Springfield  F.  &  M.  Ins.  Co.,  17  Minn. 
123. 

In  the  absence  of  any  demand  for  payment 
or  any  notice  of  loss  it  is  said,  however,  that 
the  company  could  not  be  in  default  for  not 
making  payment.  Thwing  v.  Great  Western 
Ins.  Co.,  Ill  Mass.  93. 

37.  See  supra,  XVII,  A,  1. 

38.  California. —  White  v.  Home  Mut.  Ins. 
Co.,  128  Cal.  131,  60  Pac.  666. 

Indiana. —  Hanover  F.  Ins.  Co.  v.  Johnson, 
26  lud.  App.  122,  57  N.  E.  277. 

Kentucky. —  Dwelling  House  Ins.  Co.  v. 
Freeman,  12  Ky.  L.  Rep.  894. 

MaAne. —  Davis  v.  Davis,  49  Me.  282. 

Maryland. —  Leftwich  v.  Royal  Ins.  Co.,  91 
Md.  596,  46  Atl.  1010;  Allegre  v.  Maryland 
Ins.  Co.,  6  Harr.  &  J.  408,  14  Am.  Dec. 
289. 

Michigan.-^  Steele  v.  German  Ins.  Co.,  93 
Mich.  81,  53  N.  W.  514,  18  L.  R.  A.  85. 

Nebraska. —  McCann  v.  MtnsL  Ins.  Co.,  3 
Nebr.  198. 

New  York. —  Washington  Mar.  Ins.  Co.  v. 
Herckenrath,  3  Rob.  325. 

Tennessee. —  Phoenix  Ins.  Co.  v.  Munday  5 
Coldw.  547. 

Texas. —  Fire  Ins.  Assoc,  v.  Miller,  2  Tex. 
App.  Civ.  Cas.  §  332. 

West  Virginia. — Munson  r.  German-Ameri- 
can F.  Ins.  Co.,  55  W.  Va.  423,  47  S.  E.  160. 

Wisconsin. —  Harriman  v.  Queen  Ins.  Co., 
49  Wis.  71,  5  N.  W.  12. 

United  States. —  Gauche  v.  London,  etc.. 
Ins  Co.,  10  Fed.  347,  4  Woods  102. 

England. —  Mason  v.  Harvey,  8  Exoh.  819, 
22  L.  J.  Exch.  336;  Weir  v.  Northern  Coun- 
ties of  England  Ins.  Co.,  4  L.  R.  Ir.  689. 
And  see  Gamble  v.  Accident  Assur.  Co.,  Ir. 
R.  4  C.  L.  204. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1521. 
See  also  supra,  page  844  note  28. 
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But  a  waiver  of  notice  and  proofs  will  relieve  insured  from  compliance  witli  such 
conditions.^' 

d.  Apppaisal  or  Arbitration.  It  is  a  usual  provision  in  policies  that  no  action 
shall  be  maintained  thereon  until  after  the  amount  of  the  loss  has  been  deter- 
mined by  appraisal  or  arbitration,  and  under  such  a  stipulation  appraisal  or  arbi- 
tration as  required  is  a  condition  precedent  to  maintaining  an  action  on  the 
policy.*  Such  a  stipulation  is  generally  sustained.*'  But  if  in  effect  the  award 
is  also  made  final  and  conclusive  it  is  held  in  some  jurisdictions  that  the  stipulation 
is  invalid  as  an  attempt  to  oust  the  courts  of  their  jurisdiction.**  A  mere  agree- 
ment, however,  to  ascertain  the  amount  of  the  loss  by  arbitration  does  not  make 
arbitration  a  condition  precedent.**    And  in  such  cases  the  agreement  is  regarded 


Sufficiency  of  compliance. —  Insured  is  not 
generally  required  to  comply  with  technical 
strictness  either  as  to  time  or  manner,  with 
provisions  making  proofs  of  loss  a  condition 
precedent  to  his  right  of  action.  North- 
western Ins.  Co.  V.  Atkins,  3  Bush  (Ky.)  328, 
S6  Am.  Dec.  239.  And  if  without  his  fault 
it  has  become  impossible  for  him  to  comply, 
as  where  books  and  inventories  required  by 
the  policy  to  be  produced  have  been  destroyed 
by  the  Are,  compliance  with  such  condition  is 
not  requisite.  Miller  v.  Har1?ford  P.  Ins.  Co., 
70  Iowa  704,  29  N.  W.  411.  But  it  is  said 
that  failure  to  furnish  a  certificate  of  the 
magistrate  or  notary  living  nearest  the  place 
of  the  fire  as  required  by  the  terms  of  the 
policy  will  defeat  recovery,  although  without 
the  fault  of  the  insured  it  is  impossible  to 
secure  such  certificate.  Lane  v.  St.  Paul  P. 
&  M.  Ins.  Co.,  50  Minn.  227,  S2  N.  W.  649, 
17  L.  R.  A.  197.  Production  of  the  inven- 
tories of  a  stock  of  goods  taken  before  the 
issuance  of  a  policy,  although  such  produc- 
tion is  required  by  the  policy,  is  not  a  con- 
dition precedent  which  must  be  afBrmed  in 
plaintiff's  pleading  in  an  action  for  a  loss. 
Kingman  v.  Lancashire  Ins.  Co.,  54  S.  C. 
599,  32  S.  E.  762.  Sufficiency  of  compliance 
generally  see  supra,  XVII,  B. 

39.  Indian  Eiver  State  Bank  v.  Hartford 
P.  Ins.  Co.,  (Pla.  1903)  35  So.  228;  Moore 
V.  Protection  Ins.  Co.,  29  Me.  97,  48  Am.  Dee. 
614;  Phenix  Ins.  Co.  v.  Luce,  123  Ped.  257. 
See  also  supra,  XVII,  D. 

40.  California. —  Adam3  v.  South  British, 
etc.,  P.  &  M.  Ins.  Co.,  70  Cal.  198,  11  Pac. 
627. 

Illinois. —  Phoenix  Ins.  Co.  v.  Lorton,  109 
111.  App.  63. 

loioa. —  Vincent  v.  Germail  Ins.  Co.,  120 
Iowa  272,  94  N.  W.  458. 

Kentucky. —  Continental  Ins.  Co.  v.  Val- 
landingham,  116  Ky.  287,  76  S.  W.  22,  25 
Ky.  L.  Eep.  468. 

Maine. —  Fisher  v.  Merchants'  Ins.  Co.,  95 
Me.  486,  50  Atl.-282. 

Michigan. —  Kersey  v.  Phoenix  Ins.  Co.,  135 
Mich.  10,  97  N.  W.  57. 

Missouri. —  Murphy  v.  Northern  British, 
etc.,  Co.,  61  Mo.  App.  323. 

'Nebraska. —  Wisconsin  Mut.  Hail  Ins.  Co. 
V.  Wilde,  8  Nebr.  427,  1  N.  W.  384. 

liew  Jersey. —  Wolff  r.  Liverpool,  etc.,  P. 
Ins.  Co.,  10  N.  J.  L.  J.  325. 

New    York. —  Warner    f.    Schoharie,    etc., 
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Counties  Parmers'  Mut.  P.  Ins.  Co.,  15  N.  Y. 
Suppl.  632. 

Ohio. — -Hamilton  v.  Fireman's  Ins.  Co.,  4 
Ohio  S.  &  C.  PI.  Dec.  407,  29  Cine.  L.  Bui. 
209. 

Tennessee. —  Palatine  Ins.  Co.  v.  Morton- 
Scott-Robertson  Co.,  106  Tenn.  558,  61  S.  W. 
787. 

Texas. —  Scottish  Union,  etc.,  Ins.  Co.  v. 
Clancy,  71  Tex.  5,  8  S.  W.  630. 

Wisconsin. —  Chapman  v.  Rockford  Ins. 
Co.,  89  Wis.  572,  62  N.  W.  422,  28  L.  R.  A. 
405. 

United  States. —  Gauche  v.  London,  etc., 
Ins.  Co.,  10  Ped.  347,  4  Woods  102 ;  Yeomans 
V.  Girard  P.  &  M.  Ins.  Co.,  30  Ped.  Cas.  No. 
18,136. 

England. —  Viney  v.  Bignold  Ins.  Soc,  20 
Q.  B.  D.  172,  57  L.  J.  Q.  B.  82,  58  L.  T. 
Rep.  N.  S.  26,  36  Wkly.  Rep.  479;  Elliott  v. 
Royal  Bxch.  Assur.  Co.,  L.  R.  2  Exch.  237, 
36  L.  J.  Exch.  129,  16  L.  T.  Rep.  N.  S.  399, 
15  Wkly.  Rep.  907. 

Canada. —  Nolan  v.  Ocean  Ace,  etc.,  Corp., 
5  Ont.  L.  Rep.  544. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1522, 
1527.     See  also  supra,  XVIII,  B,  5. 

Under  such  a  stipulation  the  insured  must 
show  that  he  has  either  complied  with  the  con- 
dition or  has  a  legal  excuse  for  non-perform- 
ance thereof.  Continental  Ins.  Co.  v.  Val- 
landingham,  116  Ky.  287,  76  S.  W.  22,  25 
Ky.  L.  Rep.  468;  Phoenix  Ins.  Co.  v.  Carna- 
han,  63  Ohio  St.  258,  58  N.  E.  805. 

The  insured  must  take  the  initiative  by  de- 
manding appraisal ,  or  arbitration.  Phoenix 
Ins.  Co.  V.  Lorton,  109  111.  App.  63;  Carp 
V.  Queen  Ins.  Co.,  104  Mo.  App.  502,  79  S.  W. 
757. 

41.  See  supra,  XVIII,  B,  1,  a. 

42.  See  supra,  XVIII,  B,  1,  a. 

43.  Georgia. —  Liverpool,  etc.,  Ins.  Co.  V. 
Creighton,  51  Ga.  95. 

Illinois. —  Birmingham  P.  Ins.  Co.  v. 
Pulver,  126  111.  329,  18  N.  E.  804,  9  Am.  Eep. 
598. 

Iowa. —  Read  v.  State  Ins.  Co.,  103  Iowa 
307,  72  N.  W.  665,  64  Am.  St.  Eep.  180; 
Gere  v.  Council  Bluffs  Ins.  Co.,  67  Iowa  272, 
23  N.  W.  137,  25  N.  W.  159. 

Kansas. — •  Continental  Ins.  Co.  v.  Wilson, 
45  Kan.  250,  25  Pac.  629,  23  Am.  St.  Eep. 
720. 

Kentucky. —  Bergmann  v.  Commercial 
Union  Ins.'  Co.,  12  Ky.  L.  Rep.  942. 
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as  collateral  only,"  and  revocable.^  Indeed  the  tendency  of  the  courts  is  to 
regard  the  provisions  of  the  policy  in  this  respect  as  not  requiring  appraisal  or 
arbitration  as  a  condition  precedent  if  the  latter  construction  can  be  avoided.^" 
The  condition  may,  however,  be  waived  by  the  company  by  action  inconsistent 
with  reliance  thereon.*'    Reliance  on  arbitration  as  a  condition  precedent  is  in 


Maine. —  Eobinson  v.  Georges  Ins.  Co.,  17 
Me.  131,  35  Am.  Dec.  239. 

Massaohusetts. —  Reed  v.  Washington  F.  & 
M.  Ins.  Co.,  138  Mass.  572. 

Missouri. —  Winn  v.  Farmers'  Mut.  F.  Ins. 
Co.,  83  Mo.  App.  123. 

ilew  Jersey. —  Wolff  v.  Liverpool,  etc.,  F. 
Ins.  Co.,  10  N.  J.  L.  J.  325. 

Wisconsin. —  Canfield  v.  Watertown  F.  Ins. 
Co.,  55  Wis.  419,  13  N.  W.  252. 

United  States. — ^Hamilton  v.  Home  Ins.  Co., 
137  U.  S.  370,  11  S.  Ct.  133,  34  L.  ed.  708; 
British  America  Assur.  Co.  v.  Darragh,  128 
Fed.  890,  63  C.  C.  A.  426;  New  York  Mut. 
F.  Ins.  Co.  V.  Alvord,  61  Fed.  752,  9  C.  C.  A. 
623;  Crossley  v.  Connecticut  P.  Ins.  Co.,  27 
Fed.  30. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1523. 
See  also  supra,  XVIII,  B.  1,  b. 

44.  Mark  v.  National  F.  Ins.  Co.,  24  Hun 
(N.  Y.)  565;  Roper  v.  Lendon,  1  E.  &  E. 
825,  5  Jur.  N.  S.  491,  28  L.  J.  Q.  B.  260,  7 
Wkly.  Rep.  441,  102  E.  C.  L.  825. 

45.  See  supra,  XVIII,  B,  1,  a,  text  and 
note. 

46.  If  the  mode  of  procedure  prescribed  is 
indefinite  it  is  said  that  the  provision  as  to 
arbitration  will  not  be  construed  as  a  con- 
dition precedent,  .^tna  Ins.  Co.  v.  McLead, 
57  Kan.  95,  45  Pac.  73,  57  Am.  St.  Rep.  320. 

In  case  of  disagreement. —  If  the  stipula- 
tion is  that  any  controversy  or  difference  be- 
tween the  parties  as  to  the  amount  of  loss 
shall  be  submitted  to  arbitration,  the  condi- 
tion will  not  be  construed  as  defeating  an 
action  unless  it  appears  that  there  was  such 
disagreement  or  difference. 

Iowa. —  Garrettson  v.  Merchants',  etc.,  F. 
Ins.  Co.,  114  Iowa  17,  86  N.  W.  32. 

Minnesota. —  Fletcher  v.  German- American 
Ins.  Co.,  79  Minn.  337,  82  N.  W.  647. 

Jforth  Carolina. —  Pioneer  Mfg.  Co.  v. 
Phoenix  Assur.  Co.,  106  N.  C.  28,  10  S.  E. 
1057. 

Texas. —  Manchester  F.  Ins.  Co.  v.  Sim- 
mons, 12  Tex.  Civ.  App.  607,  35  S.  W.  722. 

Wisconsin. —  Phoenix  Ins.  Co.  v.  Badger,  53 
Wis.  283,  10  N.  W.  504. 

United  States. —  Harrison  v.  Hartford  F. 
Ins.  Co.,  59  Fed.  732. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1523. 

Contra. —  Old  Saucelito  Land,  etc.,  Co.  v. 
Commercial  Union  Assur.  Co.,  66  Cal.  253, 
5  Pac.  232 ;  McNees  v.  New  Orleans  Southern 
Ins.  Co.,  61  Mo.  App.  335;  Murphy  v.  North 
British,  etc.,  Co.,  61  Mo.  App.  323;  Hamilton 
V.  Firemen's  Ins.  Co.,  4  Ohio  S.  &  C.  PI.  Dec. 
407,  29  Cine.  L.  Bui.  209 ;  Gauche  v,  London, 
etc.,  Ins.  Co.,  10  Fed.  347,  4  Woods  102. 

Demand. —  If  the  provision  is  that  at  the 
the  written  request  of  either  party  the  dif- 
ference or  dispute  as  to  the  amount  of  loss 


shall  be  submitted  to  arbitration,  such  sub- 
mission is  not  a  condition  precedent  unless 
demand  has  been  made  by  the  party  entitled. 

Illinois. —  Farmers'  Mut.  F.,  etc.,  Ins.  Co. 
1?.  Leoroy,  91  111.  App.  41. 

Iowa. —  Davis  v.  Anchor  Mut.  F.  Ins.  Co., 
96  Iowa  70,  04  N.  W.  687. 

Michigan. —  National  Home  Bldg.,  etc., 
Assoc.  V.  Dwelling  House  Ins.  Co.,  106  Mich. 
236,  64  N.  W.  21;  Nurney  v.  Union  Ins.  Co., 
63  Mich.  638,  30  N.  W.  352 :  Nurney  v.  Fire- 
man's Fund  Ins.  Co.,  63  Mich.  633,  30  N.  W. 
350,  6  Am.  St.  Rep.  338. 

yew  York. —  Chainless  Cvcle  Mfg.  Co.  v. 
Security  Ins.  Co.,  169  N.  Y.  304,  62  N.  E. 
392  [affirming  52  N.  Y.  App.  Div.  104,  64 
N.  Y.  Suppl.  1060] ;  Lawrence  v.  Niagara  F. 
Ins.  Co.,  2  N.  Y.  App.  Div.  267,  37  N.  Y. 
Suppl.  811. 

Pennsylvania. —  Wright  v.  Susquehanna 
Mut.  F.  Ins.  Co.,  110  Pa.  St.  29,  20  Atl.  716. 

Wisconsin. —  Vangindertaelen  v.  PheniX 
Ins.  Co.,  82  Wis.  112,  51  N.  W.  1122,  33  Am. 
St.  Rep.  29;  Phoenix  Ins.  Co.  v.  Badger,  53 
Wis.  283,  10  N.  W.  504. 

United  States. —  Wallace  v.  German-Ameri- 
can Ins.  Co.,  41  Fed.  742,  2  Fed.  658,  1  Mc- 
Crary  335. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1526. 
See  also  supra,  page  876  note  85. 

If  the  provision  is  for  arbitration  in  case  of 
disagreement  a  demand  is  not  essential. 
Kahnweiler  v.  Phoenix  Ins.  Co.,  57  Fed.  562. 

Partial  or  total  loss. —  If  arbitration  is  re- 
quired only  in  case  of  partial  loss  it  will  not 
be  a  condition  precedent  to  an  action  where 
the  loss  is  total.  Rosenwald  v.  Phoenix  Ins. 
Co.,  50  Hun  (N.  Y.)  172,  3  N.  Y.  Suppl.  215 ; 
Pioneer  Mfg.  Co.  v.  Phoenix  Assur.  Co.,  110 
N.  C.  176,  14  S.  E.  731,  28  Am.  St.  Rep.  673; 
Doxey  v.  Royal  Ins.  Co.,  (Tenn.  Ch.  App. 
1896)  36  S.  W.  950.  But  if  the  stipulation 
is  for  arbitration  of  the  amount  of  loss  or 
damage  which  is  made  a  condition  precedent, 
action  cannot  be  brought  for  a  total  loss  un- 
til after  compliance  with  the  condition. 
Chippewa  Lumber  Co.  v.  Phenix  Ins.  Co.,  80 
Mich.  116,  44  N.  W.  1055. 

47.  Indiana. —  Milwaukee  Mechanics'  Ins. 
Co.  V.  Stewart,  13  Ind.  App.  640,  42  N.  E. 
290. 

Missouri. —  Dautel  v.  Pennsylvania  F.  Ins. 
Co.,  65  Mo.  App.  44. 

Montana. —  Randall  v.  Phoenix  Ins.  Co.,  10 
Mont.  362,  25  Pac.  960. 

Pennsylvania. —  Everett  v.  London,  etc., 
Ins.  Co.,  142  Pa.  St.  332,  21  Atl.  819,  24  Am. 
St.  Rep.  499. 

United  States. — Harrison  v.  German-Amer- 
ican F.  Ins.  Co.,  67  Fed.  577. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1528. 
And  see  further  as  to  waiver  of  conditions 
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some  states  precluded  by  statute.^  For  misconduct  of  an  appraiser,  but  not  for 
mere  inadequacy  of  estimate,  an  appraisal  may  be  set  aside  and  recovery  may  then 
be  had  on  the  policy/^ 

B.  Place  of  Bringing  Suit —  1.  Jurisdiction.  The  courts  of  the  state  in  which 
the  company  has  its  home  office  or  of  a  state  in  which  it  is  authorized  to  do  business 
and  allowed  to  be  sued  may  entertain  jurisdiction  of  an  action  against  the  com- 
pany whether  the  cause  of  action  has  arisen  in  that  state  or  in  another  state,™  for 
an  action  on  a  policy  is  transitory  and  may  be  brought  wherever^  service  can  be 
had  on  the  company.'^ 

2.  Venue.  In  many  states  there  are  statutory  provisions  as  to  the  court  or 
county  in  which  an  action  on  a  policy  of  insurance  may  be  brought.'^  But  in  the 
absence  of  such  statute  the  venue  of  the  action  is  as  provided  by  the  ordinary 


as  to  appraisal  and  arbitration  supra,  XVIII, 
B,  7. 

Refusal  to  arbitrate  will  constitute  a 
■waiver  •  ( Continental  Ins.  Co.  v.  Wilson,  45 
Kan.  250,  25  Pac.  629,  23  Am.  St.  Rep.  720; 
Summerfield  v.  North  British,  etc.,  Ins.  Co., 
62  Fed.  249 ) ,  or  refusal  except  on  conditions 
not  contemplated  by  the  policy  (Hamilton  v. 
Koyal  Ins.  Co.,  4  Ohio  S.  &  C.  PI.  Dec.  437, 
29  Cine.  L.  Bui.  106). 

Denial  of  liability  will  be  a  waiver  of  the 
right  to  an  arbitration  as  to  the  amount  of 
the  loss.  Savage  v.  Phoenix  Ins.  Co.,  12  Mont. 
458,  31  Pac.  66,  33  Am.  St.  Rep.  591;  Pencil 
V.  Home  Ins.  Co.,  3  Wash.  485,  28  Pac.  1031 ; 
Bailey  v.  Jiltna  Ins.  Co.,  77  Wis.  336,  46 
N.  W.  440;  Kahn  v.  Traders'  Ins.  Co.,  4 
Wyo.  419,  34  Pac.  1059,  62  Am.  St.  Rep. 
47.    See  also  supra,  page  882  note  33. 

A  qualified  denial  of  liability  does  not 
operate  as  a  waiver.  Phoenix  Ins.  Co.  v. 
Lorton,  109  111.  App.  63. 

A  denial  first  made  after  action  brought  is 
not  a  waiver.  Carp  v.  Queen  Ins.  Co.,  104 
Mo.  App.  502,  79  S.  W.  757;  Kahnweiler  v. 
Phoenix  Ins.  Co.,  57  Fed.  562. 

Waiver  of  proofs  does  not  constitute  a 
waiver  of  arbitration.  Hutchinson  v.  Liver- 
pool, etc.,  Ins.  Co.,  153  Mass.  143,  26  N.  E. 
439,  10  L.  R.  A.  558. 

Bad  faith. —  Stipulations  for  arbitration  are 
usually  in  the  interest  of  the  company  and 
it  will  not  be  allowed  to  rely  thereon  in  bad 
faith.  Continental  Ins.  Co.  v.  Vallauding- 
ham,  76  S.  W.  22,  25  Kv.  L.  Rep.  468 ;  Kersey 
V.  Phoenix  Ins.  Co.,  135  Mich.  10,  97  N.  W. 
57;  Carp  v.  Queen  Ins.  Co.,  104  Mo.  App. 
502,  79  S.  W.  757.  Thus  if  the  company  in- 
sists on  an  arbitrator  who  is  disqualified  the 
insured  may  bring  action  without  complying 
with  the  condition.  Hall  v.  Western  Assur. 
Co.,  133  Ala.  637,  32  So.  257.  If  both  parties 
endeavor  to  prevent  faithful  compliance  with 
the  stipulation  it  ceases  to  be  a  condition 
precedent.  Carp  v.  Queen  Ins.  Co.,  104  Mo. 
App.  502,  79  S.  W.  757. 

If  the  arbitration  is  void  the  insured  may 
maintain  an  action  to  set  aside  the  award 
and  for  recovery  on  the  policy.  Vincent  r. 
German  Ins.  Co.,  120  Iowa  272,  94  N.  W.  458. 
See  also  supra,  XVIII,  C.  But  if  the  com- 
pany has  paid  the  amount  of  the  debt  or 
a  portion  thereof  the  amount  paid  must 
be  tendered  back  before  maintaining  an  ac- 
tion   in    disregard   of    such    award.     Town- 
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send  V.  Greenwich  Ins.  Co.,  86  N.  Y.  App. 
Div.  323,  83  N.  Y.  Suppl.  909  [affirming  39 
Misc.  87,  78  N.  Y.  Suppl.  897]. 

48.  Ohage  v.  Union  Ins.  Co.,  82  Minn.  426, 
85  N.  W.  212;  Franklin  v.  New  Hampshire 
F.  Ins.  Co.,  70  N.  H.  251,  47  Atl.  91;  Cin- 
cinnati Coffin  Co.  V.  Home  Ins.  Co.,  8  Ohio 
Dec.  (Reprint)  422,  7  Cine.  L.  Bui.  342; 
^tna  Ins.  Co.  v.  Shacklett,  (Tex.  Civ.  App. 
1900)  57  S.  W.  583. 

49.  Strome  v.  London  Assur.  Corp.,  20 
N.  Y.  App.  Div.  571,  47  N.  Y.  Suppl.  481 
{affirmed  in  162  N.  Y.  627,  57  N.  E.  1125]. 

50.  Maryland. —  Ben  Franklin  Ins.  Co.  v. 
Gillett,  54  Md.  212. 

Massachusetts. — Johnston  v.  Trade  Ins.  Co., 
132  Mass.  432. 

NeiD  York. —  O'Neill  v.  Massachusetts  Ben. 
Assoc,  63  Hun  292,  18  N.  Y.  Suppl.  22 ;  Burns 
V.  Provincial  Ins.  Co.,  35  Barb.  525,  13  Abb. 
Pr.  425. 

South  Carolina. —  Carpenter  v.  American 
Ace.  Co.,  46  S.  C.  541,  24  S.  E.  500;  Curnow 
V.  Phoenix  Ins.  Co.,  37  S.  C.  406,  16  S.  E. 
132,  34  Am.  St.  Rep.  766. 

Vrdted  States. — Lafayette  Ins.  Co.  v.  French, 
18  How.  404,  15  L.  ed.  451. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1535. 

51.  Insurance  Co.  of  North  America  v. 
McLimans,  28  Nebr.  653,  44  N.  W.  991;  Mohr, 
etc.,  Distilling  Co.  v.  Insurance  Companies,  12 
Fed.  474.  But  statutory  provisions  may  be 
such  that  an  action  against  a  foreign  com- 
pany cannot  be  brought  in  any  court  of  the 
state  on  a  cause  of  action  not  arising  in  the 
state.  Bawknight  v.  Liverpool,  etc.,  Ins.  Co., 
55  Ga.  194. 

52.  Georgia. —  ^tna  Ins.  Co.  v.  Brigham, 
120  Ga.  925,  48  S.  E.  348 ;  Atlanta  Ace.  Assoc. 
V.  Bragg,  102  Ga.  748,  29  S.  E.  706. 

Indiana. —  Ohio  Farmers'  Ins.  Co.  v.  Stow- 
man,  16  Ind.  App.  205,  44  N.  E.  558,  940. 

Iowa. —  Benesh  v.  Mill  Owners'  Mut.  F.  Ins. 
Co.,  103  Iowa  465,  72  N.  W.  674;  Hunt  v. 
Farmers'  Ins.  Co.,  67  Iowa  742,  24  N.  W.  745. 

Kentucky. —  New  York  Mut.  F.  Ins.  Co.  v. 
Hammond,  106  Ky.  386,  50  S.  W.  545,  20 
Ky.  L.  Rep.  1944;  Owen  v.  Howard  Ins.  Co., 
87  Ky.  571,  10  S.  W.  119,  10  Ky.  L.  Rep.  608; 
Howard  v.  Kentucky,  etc.,  Mut.  Ins.  Co.,  13 
B.  Mon.  282;  Sun  Mut.  Ins.  Co.  v.  Crist, 
39  S.  W.  837,  19  Ky.  L.  Rep.  305;  Owen  v. 
Howard  Ins.  Co.,  9  Ky.  L.  Rep.  147. 

Maine. —  Martin  v.  Penobscot  Mut.  F.  Ins. 
Co.,  53  Me.  419. 
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statntes,^^  and  the  company  cannot  by  stipulation  in  its  policy  limit  the  right  of 
the  insured  to  bring  action  in  any  court  in  which  it  might  be  maintained  in  the 
absence  of  such  stipulation.^ 

C.  Time  of  BFinging-  Suit  —  l.  Postponement  of  Right  to  Sue.  It  is  a  usual 
provision  that  action  shall  not  be  brought  under  the  policy  until  £ome  specified 
period,  such  as  sixty  or  ninety  days  after  the  cause  of  action  has  matured,  or,  as 
usually  specified,  after  notice  and  proofs  of  loss.  Such  a  stipulation  is  valid  and 
an  action  brought  before  the  expiration  of  the  period  will  be  premature  and  can- 
not be  maintained.^^     Such  a  provision  in  the  policy  is,  however,  to  be  strictly 


Mairylwnd, —  Henderson  %.  Maryland  Home 
P.  Ins.  Co.,  90  Md.  47,  44  Atl.  1020. 

Massachusetts. — Boynton  v.  Middlesex  Mut. 
Ins.  Co.,  4  Mete.  212. 

Ohio. —  Knox  County  Mut.  Ins.  Co.  v.  Bow- 
ersox,  6  Ohio  Cir.  Ct.  275,  3  Ohio  Cir.  Dee. 
451. 

Pennsylvania. —  Shipton  v.  Fees,  10  Pa.  Co. 
Ct.  583. 

Virginia. —  Morotock  Ins.  Co.  v.  Pankey,  91 
Va.  259,  21  S.  E.  487. 

West  Virginia. —  Brabham  v.  Phoenix  Ins. 
Co.,  41  W.  Va.  139,  23  S.  E.  553;  Carson  v. 
Phfflnix  Ins.  Co.,  41  W.  Va.  136,  23  S.  E. 
552;  Harvey  v.  Parkersburg  Ins.  Co.,  37 
W.  Va.  272,  16   S.  E.  580. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1536. 

53.  Georgia. —  Atlanta  Home  Ins.  Co.  v. 
TuUis,  99  Ga.  225,  25  S.  E.  401. 

Massachusetts. —  Allen  r.  Pacific  Ins.  Co., 
21  Pick.  257. 

Missouri. —  Stone  v.  Travelers'  Ins.  Co.,  78 
Mo.  655. 

Nebraska. —  Insurance  Co.  of  North  Amer- 
ica V.  McLimans,  28  Nebr.  653,  44  N.  W. 
991. 

Pennsylvania. —  Southern  Bldg.,  etc.,  As- 
soc. V.  Pennsylvania  F.  Ins.  Co.,  23  Pa.  Super. 
Ct.  88. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1536. 

54.  Bartlett  v.  Union  Mut.  F.  Ins.  Co.,  46 
Me.  500;  Amesbury  v.  Bowditch  Mut.  F. 
Ins.  Co.,  6  Gray  (Mass.)  596;  Hall  v.  Peo- 
ple's Mut.  F.  Ins.  Co.,  6  Gray  (Mass.)  185; 
Nute    V.    Hamilton    Mut.    Ins.    Co.,    6    Gray 

(Mass.)  174.  Contra,  Greve  v.  Mina,  Live 
iStock  Ins.  Co.,  81  Hun  (N.  Y.)  28,  30  N.  Y. 
Suppl.  668,  1  N.  Y.  Annot.  Cas.  14. 

55.  California. —  Gillon  v.  Northern  Assur. 
Co.,  127  Cal.  480,  59  Pac.  901. 

Illinois. — ^Dwelling  House  Ins.  Co.  v.  Shaner, 
52  111.  App.  326. 

Iowa. —  Lesure  Lumber  Co.  v.  Mutual  F. 
Ins.  Co.,  101  Iowa  514,  70  N.  W.  761;  Von 
Genechtin  v.  Citizens'  Ins.  Co.,  75  Iowa  544, 
39  N.  W.  881. 

Massachusetts. —  Bryant  v.  Commonwealth 
Ins.  Co.,  6  Pick.  131. 

New  York. —  O'Brien  v.  Mechanics',  etc.,  F. 
Ins.  Co.,  45  How.  Pr.  453. 

Pennsylvania. —  Camberling  ».  McCall,  2 
Dall.  280,  1  L.  ed.  381,  1  Am.  Dec.  341. 

Texas. —  Philadelphia  Fire  Assoc,  v.  Col- 
gin,  (Civ.  App.  1896)  33  S.  W.  1004. 

Virginia. —  Farmers'  Benev.  F.  Ins.  Assoc. 
V.  Kinsey,  101  Va.  236,  43  S.  E.  338. 

United  States. —  Gauche  V.  London,  etc., 
Ins.  Co.,  10  Fed.  347,  4  Woods  102. 


Canada. —  City  of  London  F.  Ins.  Co.  v. 
Smith,  15  Can.  Sup.  Ct.  69;  Wellington 
County  Mut.  F.  Ins.  Co.  ■;;.  Frey,  5  Can.  Sup. 
Ct.  82;  Hartney  v.  North  British  F.  Ins. 
Co.,  13  Ont.  581;  Johnston  v.  Western  Assur. 
Co.,  4  Ont.  App.  281 ;  Prevost  v.  Scottish 
Union,  etc.,  Ins.  Co.,  14  Quebec  Super.  Ct. 
203;  Dupuis  v.  North  British,  etc.,  Ins.  Co., 
13  Quebec  Super.  Ct.  443. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1542. 

By  statute. —  In  Iowa  the  company  is  by 
statute  allowed  ninety  days  after  notice  and 
proofs  within  which  to  pay  before  action  can 
be  maintained.  Jones  v.  German  Ins.  Co., 
110  Iowa  75,  81  N.  W.  188,  46  L.  R.  A.  860; 
Woodcock  V.  Hawkeye  Ins.  Co.,  97  Iowa  562, 
66  N.  W.  764;  Worley  v.  State  Ins.  Co.,  91 
Iowa  150,  59  N.  W.  16,  51  Am.  St.  Rep.  334; 
Wilhelmi  v.  Des  Moines  Ins.  Co.,  86  Iowa 
326,  53  N.  W.  233;  Taylor  v.  Merchants', 
etc.,  Ins.  Co.,  83  Iowa  402,  49  N.  W.  994; 
Vore  V.  Hawkeye  Ins.  Co.,  76  Iowa  548,  41 
N.  W.  309.  And  these  statutory  provisions 
cannot  be  waived.  Blood  v.  Hawkeye  Ins. 
Co.,  103  Iowa  728,  69  N.  W.  1141;  Finster 
V.  Merchants',  etc.,  Ins.  Co.,  97  Iowa  9,  65 
N.  W.  1004;  Quinn  v.  Capital  Ins.  Co.,  71 
Iowa  615,  33  N.  W.  130;  Harrison  v.  Hart- 
ford F.  Ins.  Co.,  59  Fed. -732.  But  they  have 
no  extraterritorial  force.  Des  Moines  State 
Ins.  Co.  V.  Du  Bois,  7  Colo.  App.  214,  44 
Pac.  756.  The  defect  may  be  cured  by  af- 
terward filing  a  supplemental  petition. 
Franklin  Ins.  Co.  v.  McCrea,  4  Greene  ( Iowa ) 
229.  In  other  states  the  provision  is  that 
action  may  be  maintained  if  the  company 
has  withheld  payment  for  a  specified  time 
after  payment  is  due  under  the  policy.  Putze 
V.  Saginaw  Valley  Mut.  F.  Ins.  Co.,  132 
Mich.  670,  86  N.  W.  814,  94  N.  W.  191; 
Jackson  First  Baptist  Church  v.  Citizens' 
Mut.  F.  Ins.  Co.,  119  Mich.  203,  77  N.  W. 
702;  Franklin  v.  New  Hampshire  F.  Ins.  Co., 
70  N.  H.  251,  47  Atl.  91;  Allen  v.  Hudson 
River  Mut.  Ins.  Co.,  19  Barb.  (N.  Y.)  442; 
Utica  Ins.  Co.  v.  American  Mut.  Ins.  Co.,  16 
Barb.   (N.  Y.)   171. 

Where  equitable  action  to  set  aside  an 
award  was  instituted  before  the  expiration  of 
sixty  days  from  the  time  of  the  award,  and 
it  was  provided  in  the  policy  that  no  action 
should  be  brought  within  that  time,  it  was 
held  that  the  court  of  equity  having  found 
no  ground  to  set  aside  the  award  could  not 
proceed  in  the  same  action  to  render  judg- 
ment for  the  amount  of  the  award,  the  action 
with  reference  to  such  purpose  being  prema- 
turely brought.    Bellinger  v.  German  Ins.  Co.. 
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construedj'^  and.  may  be  waived  by  the  company.^''  Absolute  denial  of  liability 
under  the  policy  constitutes  such  a  waiver  and  action  may  be  brought  at  once  on 
such  denial.^'  So  if  the  company  waives  proofs  of  loss  the  right  of  action  at  once 
accrues.^' 


95  N.  Y.  App.  Div.  262,  88  N.  Y.  Suppl.  1020. 
And  see  as  to  the  practice  under  similar 
circumstances  EQtnTY,  16  Cyc.  111. 

Corrected  proofs. —  It  seems  that  where  the 
first  proofs  are  defective  and  corrected  proofs 
are  furnished  the  company  has  the  specified 
period  after  the  proofs  are  thus  completed. 
Kimhall  v.  Hamilton  F.  Ins.  Co.,  8  Bosw. 
(N.  Y.)  495;  McNally  v.  Phenix  Ins.  Co.,  16 
N.  Y.  Suppl.  696  [reversed  in  137  N.  Y.  389, 
33  N.  E.  475] ;  German-American  Ins.  Co.  v. 
Hocking,  115  Pa.  St.  398,  8  Atl.  586.  Contra, 
Huchberger  v.  Providence  Washington  Ins. 
Co.,  12  Fed.  Cas.  No.  6,823  laffirmed  in  12 
Wall.  164,  20  L.  ed.  364]. 

Pleading. —  Objection  that  the  action  is  pre- 
maturely brought  should  be  specially  pleaded. 
Barnes  v.  MoMurtry,  29  Nebr.  178,  45  N.  W. 
285;  Farmers'  Benev.  F.  Ins.  Assoc,  v.  Kin- 
sey,  101  Va.  236,  43  S.  E.  338;  Hatton  v.  Pro- 
vincial Ins.  Co.,  7  U.  C.  0.  P.  555;  Rice  v. 
Provincial  Ins,  Co.,  7  U.  C.  C.  P.  548.  But 
such  a  defense  is  not  pleadable  in  abatement 
in  such  sense  that  the  issue  must  be  tried 
before  the  determination  of  issues  in  bar. 
Harriman  v.  Queen  Ins.  Co.,  49  Wis.  71,  5 
N.  W.  12.  Plea  in  abatement  see  also  infra, 
XXI,  F,  3,  a. 

56.  State  Ins.  Co.  v.  Maackens,  38  N.  J.  L. 
564. 

Mutual  companies. —  A  stipulation  in  a 
policy  issued  by  a  mutual  insurance  com- 
pany that  the  loss  shall  be  payable  sixty  days 
after  the  claim  has  been  allowed  by  the  di- 
rectors is  not  to  be  construed  as  prohibiting 
an  action  where  no  allowance  is  made.  South- 
ern Mut.  Ins.  Co.  V.  Turnley,  100  Ga.  290,  27 
S.  E.  975. 

57.  Nebraska. —  Star  Union  Lumber  Co.  v. 
Finney,  35  Nebr.  214,  52  N.  W.  1113. 

New  York. —  Howard  v.  Franklin  M.  &  F. 
Ins.  Co.,  9  How.  Pr.  45. 

Virginia. —  Farmers'  Benev.  F.  Ins.  Assoc. 
V.  Kinsey,  101  Va.  236,  43  S.  E.  338. 

Washington. —  Glover  v.  Rochester-German 
Ins.  Co.,  11  Wash.  143,  39  Pac.  380. 

Canada. —  Smith  v.  City  of  London  Ins.  Co,, 
11  Ont.  38  [affirmed  in  14  Ont.  App.  328]  ; 
Lampkin  v.  Western  Assur.  Co.,  13  U.  C. 
Q.  B.  237. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1543. 

58.  Arlcansas. —  German  Ins.  Co.  v.  Gibson, 
53  Ark.  494,  14  S.  W.  672. 

Colorado. — •  California  Ins.  Co.  v.  Gracey, 
15  Colo.  70,  24  Pac.  577,  22  Am.  St.  Rep. 
376. 

Delaware. — Hoflfeeker  v.  New  Castle  County 
Mut.  Ins.  Co.,  5  Houst.  101. 

Georgia. —  Continental  Ins.  Co.  v.  'Wick- 
ham,  110  Ga.  129,  35  S.  E.  287;  Merritt  v. 
Cotton  States  L.  Ins.  Co.,  55  Ga.  103. 

Illinois. —  Williamsburg  City  F.  Ins.  Co.  v. 
Gary.  83  111.  453 ;  ^tna  Ins.  Co.  v.  Maguire, 
51  111.  342. 
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Indiana. —  Home  Ins.  Co.  v.  Sylvester,  25- 
Ind.  App.  207,  57  N.  E.  991. 

Kansas. —  Phenix  Ins.  Co.  v.  Weeks,  4& 
Kan.  751,  26  Pac.  410;  Cobb  v.  Insurance 
Co.  of  North  America,  ll  Kan.  93. 

Ma/ryland. —  Baltimore  F.  Ins.  Co.  v.  Loney, 
20  Md.  20. 

Massachvsetts. —  Whitten  v.  New  England 
Live  Stock  Ins.  Co.,  165  Mass.  343,  43  N.  E. 
121. 

Minnesota. —  Hand  v.  National  Live  Stock 
Ins.  Co.,  57  Minn.  519,  59  N.  W.  538. 

Missouri. —  Landis  v.  Home  Mut.  F.  &  M.^ 
Ins.  Co.,  56  Mo.  591;  Phillips  v.  Protection 
Ins.  Co.,  14  Mo.  220;  Hosmer  v.  St.  Joseph 
Town  Mut.  F.  Ins.  Co.,  80  Mo.  App.  419. 

Nebraska. —  Northern  Assur.  Co.  v.  Hanna,. 
60  Nebr.  29,  82  N.  W.  97 ;  Home  F.  Ins.  Co.. 
V.  Fallon,  45  Nebr.  554,  63  N.  W.  860;  West- 
ern Home  Ins.  Co.  v.  Richardson,  40  Nebr.  1, 
58  N.  W.  597. 

New  Jersey. —  State  Ins.  Co.  v.  Maackens,. 
38  N.  J.  L.  564. 

New  York. —  Edwards  v.  Fireman's  Ins.  Co.,. 
43  Misc.  354,  87  N.  Y.  Suppl.  507. 

Pennsylvania. —  Western,  etc.,  Pipe  Lines. 
V.  Home  Ins.  Co.,  145  Pa.  St.  346,  22  Atl.  665^ 
27  Am.  St.  Rep.  703 ;  Farmers'  Mut.  F.  Ins. 
Co.  V.  Ensminger,  12  Wkly.  Notes  Cas.  9. 

Rhode  Island. —  Massell  v.  Protective  Mut. 
F.  Ins.  Co.,  19  R.  I.  565,  35  Atl.  209. 

Tennessee. —  Home  Ins.  Co.  v.  Hancock,  106- 
Tenn.  513,  62  S.  W.  145,  52  L.  R.  A.  665. 

Texas. —  Georgia  Home  Ins.  Co.  v.  Jacobs, 
56  Tex.  366;  Connecticut  F.  Ins.  Co.  v.  Hil- 
brant,  (Tex.  Civ.  App.  1903)  73  S.  W.  558; 
Hartford  F.  Ins.  Co.  v.  Josey,  6  Tex.  Civ.  App. 
290,  25  S.  W.  685 ;  Texas  Mut.  L.  Ins.  Co.  v. 
Brown,  2  Tex.  Unrep.  Cas.  160. 

Washington. —  Cascade  F.  &  M.  Ins.  Co.  v. 
Journal  Pub.  Co.,  1  Wash.  452,  25  Pac.  331. 

United  States. —  Norwich,  etc.,  Transp.  Co. 
V.  Western  Massachusetts  Ins.  Co.,  18  Fed. 
Cas.  No.  10,363,  6  Blatchf.  241,  34  Conn.  561. 

Canada. —  Hatton  v.  Provincial  Ins.  Co.,  7 
U.  C.  C.  P.  555 ;  Penley  v.  Beacon  Assur.  Co.,, 
7  Grant  Ch.  (U.  C.)  130;  Liverpool,  etc.,  Ins. 
Co.  V.  Valentiiie,  7  Quebec  Q.  B.  400. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1543. 

59.  Alabama. —  Commercial  F.  Ins.  Co.  v.. 
Allen,  80  Ala.  571,  1  So.  202. 

Kentucky. —  Insurance  Co.  of  North  Amer- 
ica V.  Forwood  Cotton  Co.,  12  Ky.  L.  Rep.. 
846. 

Maryland. —  Allegre  v.  Maryland  Ins.  Co., 
6  Harr.  &  J.  408,  14  Am.  Dec.  289. 

Nebraska. —  Omaha  F.  Ins.  Co.  v.  Hilde- 
brand,  54  Nebr.  306,  74  N.  W.  589. 

Pennsylvania. —  Snowden  v.  Kittanning  Ins. 
Co.,  122  Pa.  St.  502,  16  Atl.  22. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1542. 

But  if  proofs  are  furnished,  although  de- 
fective, the  company  by  waiving  the  require- 
ment of  further  proofs  does  not  waive  time 
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2.  Limitation  of  Time  For  Bringing  Action  —  a.  Validity  of  Stipulations.     It  is 

usual  to  provide  in  policies  of  insurance  that  action  thereon  must  be  brought 
within  a  specified  period  shorter  than  that  prescribed  by  the  statute  of  limitations 
applicable  to  such  an  action  ;  and  if  the  action  is  not  brought  within  the  specified 
period  it  cannot  be  maintained,  in  the  absence  of  some  valid  excuse  or  waiver.** 
The  limitation  thus  imposed  by  contract  on  the  prosecution  of  the  right  of  action 
on  the  policy  is  generally  held  to  be  valid,*'  provided  that  the  time  prescribed  is 


of  payment  after  the  filing  of  the  defective 
proofs.  Howard  Ins.  Co.  v.  Hooking,  115  Pa. 
St.  415,  8  Atl.  592 ;  Commercial  Union  Assur. 
Co.  v.  Hocking,  115  Pa.  St.  407,  8  Atl.  589, 
2  Am.  St.  Rep.  562;  German- American  Ins. 
Co.  V.  Hocking,  115  Pa.  St.  398,  8  Atl.  586. 

60.  Arkansas. —  Planters'  Mut.  Ins.  Assoc. 
V.  Southern  Sav.  Fund,  etc.,  Co.,  68  Ark.  8, 
56  S.  W.  443. 

Georgia. — Brooks  v.  Georgia  Home  Ins.  Co., 
99  Ga.  116,  24  S.  E.  869;  Underwriters' 
Agency  v.  Sutherlin,  55  Ga.  266. 

Illinois. —  Hekla  Ins.  Co.  v.  Schroeder,  9 
111.  App.  472. 

loioa. —  Vore  v.,  Hawkeye  Ins.  Co.,  76  Iowa 
548,  41  N.  W.  309. 

Ka/nsas. —  Mead  v.  Phoenix  Ins.  Co.,  68  Kan. 
432,  75  Pac.  475,  104  Am.  St.  Rep.  412,  64 
L.  R.  A.  79. 

Louisiana. —  Carra-yvay  v.  Merchants'  Mut. 
Ins.  Co.,  26  La.  Ann.  298. 

Michigan. —  Steele  v.  German  Ins.  Co.,  93 
Mich.  81,  53  N.  W.  514,  18  L.  R.  A.  85. 

Mississippi. —  Ohio  v.  Western  Assur.  Co., 
65  Miss.  532,  5  So.  102. 

Missouri. —  Keim  v.  Home  Mut.  F.  &  M. 
Ins.  Co.,  42  Mo.  38,  97  Am.  Dec.  291. 

New  York. —  Williams  v.  German  Ins.  Co., 
90  N.  Y.  App.  Div.  413,  86  N.  Y.  Suppl.  98. 

Ohio. —  Corn  City  Mut.  Ins.  Co.  v.  Schwan, 
1  Ohio  Cir.  Ct.  192,  1  Ohio  Cir.  Dec.  105. 

Pennsylvania. —  North  Western  Ins.  Co.  v. 
Phoenix  Oil,  etc.,  Co.,  31  Pa.  St.  448;  Warner 
V.  Insurance  Co.  of  North  America,  1  Walk. 
315. 

United  States. —  Thompson  v.  Phoenix  Ins. 
Co.,  25  Fed.  296;  Cray  v.  Hartford  F.  Ins. 
Co.,  6  Fed.  Cas.  No.  3,375,  1  Blatchf.  280. 

Canada. —  Allen  v.  Merchants  Mar.  Ins.  Co., 
15  Can.  Sup.  Ct.  488,  33  L.  C.  Jur.  51 ;  Blair 
V.  Sovereign  F.  Ins.  Co.,  19  Nova  Scotia  372, 
7  Can.  L.  T.  410;  Simpson  v.  Caledonian  Ins. 
Co.,  2  Quebec  Q.  B.  209;  Whyte  v.  Western 
Assur.  Co.,  22  L.  C.  Jur.  215,  7  Rev.  L6g. 
106;  Cornell  v.  Liverpool,  etc.,  F.,  etc.,  Ins. 
Co.,  14  L.  C.  Jur.  256;  Allen  v.  Merchants' 
Mar.  Ins.  Co.,  3  Montreal  Super.  Ct.  293,  16 
Rev.  L6g.  232;  Rousseau  f.  Cie.  d'Assuranee 
Royale  d'Angleterre,  1  Montreal  Super.  Ct. 
395 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1544, 
1545. 

An  action  to  enforce  an  agreement  to  com- 
promise made  between  the  parties  after  the 
loss  has  occurred  is  not  within  such  a  pro- 
vision. Hanover  F.  Ins.  Co.  v.  Hatton,  55 
S.  W.  681,  21  Ky.  L.  Rep.  1533. 

Charter  limitations. —  Similar  limitations 
are  sometimes  found  in  the  charter  of  the 
company,  and  if  the  charter  is  referred  to 
and  made  part  of  the  contract  such  a  limi- 


tation is  effectual.  Portage  County  Mut.  F. 
Ins.  Co.  V.  West,  6  Ohio  St.  599;  Higgins  v. 
Windsor  County  Mut.  F.  Ins.  Co.,  54  Vt. 
270;  Williams,  v.  Vermont  Mut.  F.  Ins.  Co., 

20  Vt.  222. 

Demand  or  presentation  of  claim  within 
the  period  of  limitation  is  not  sufficient. 
Suit  must  be  brought.  Merchants'  Mut.  Ins. 
Co.  V.  Lacroix,  45  Tex.  158,  35  Tex.  249,  14 
Am.  Rep.  370. 

Pleading. —  The  bar  of  the  contract  limita- 
tion must  be  specially  pleaded.  Humboldt 
Ins.  Co.  V.  Johnson,  1  111.  App.  309;  Eggles- 
ton  V.  Council  Bluffs  Ins.  Co.,  65  Iowa  308, 

21  N.  W.  652;  Barber  v.  Wheeling  F.  &  M. 
Ins.  Co.,  16  W.  Va.  658,  37  Am.  Rep.  800. 
See,  however,  Moore  v.  State  Ins.  Co.,  72  Iowa 
414,  34  N.  W.  183;  Carter  v.  Humboldt  F. 
Ins.  Co.,  12  Iowa  287.  Plaintiff  need  not 
allege  that  the  action  is  commenced  within 
the  time  limited.  Fred  Miller  Brewing  Co.  v. 
Capital  Ins.  Co.,  Ill  Iowa  590,  82  N.  W. 
1023,  82  Am:  St.  Rep.  529.  On  the  other 
hand  plaintiff  intending  to  rely  on  facts  con- 
stituting a  waiver  should  set  them  up  in 
his  petition  or  complaint,  if  the  facts  al- 
leged by  him  show  that  the  action  would 
be  barred  in  the  absence  of  such  waiver  or 
excuse.  Oakland  Home  Ins.  Co.  v.  Allen,  1 
Kan.  App.  108,  40  Pac.  928;  Boon  v.  State 
Ins.  Co.,  37  Minn.  426,  34  N.  W.  902;  Min- 
erick  v.  People's  Mut.  F.  Ins.  Co.,  4  Ohio 
Dec.  (Reprint)  228,  1  Clev.  L.  Rep.  134; 
Oakman  v.  City  Ins.  Co.,  9  R.  I.  356.  The 
general  issue  puts  plaintiff  on  proof  of  such 
facts.  Illinois  Live  Stock  Ins.  Co.  v.  Baker, 
49  El.  App.  92. 

61.  Connecticut. — Chichester  v.  New  Hamp- 
shire F.  Ins.  Co.,  74  Conn.  510,  51  Atl.  545. 

Georgia. —  Graham  v.  Niagara  F.  Ins.  Co., 
106  Ga.  840,  32  S.  E.  579;  Hartford  F.  Ins. 
Co.  v.  Amos,  98  Ga.  533,  25  S.  E.  575. 

Illinois. —  Peoria  M.  &  F.  Ins.  Co.  v.  White- 
hill,  25  111.  466;  Stephens  v.  Phoenix  Assur. 
Co.,  85  III.  App.  671. 

Iowa. —  Wilhelmi  v.  Des  Moines  Ins.  Co., 
103  Iowa  532,  72  N.  W.  685;  Harrison  v. 
Hartford  F.  Ins.  Co.,  102  Iowa  112,  71  N.  W. 
220,  47  L.  R.  A.  709;  Moore  v.  State  Ins.  Co., 
72  Iowa  414,  34  N.  W.  183 ;  Stout  «.  City  F. 
Ins.  Co.,  12  Iowa  371,  79  Am.  Dec.  539; 
Carter  v.  Humboldt  F.  Ins.  Co.,  12  Iowa  287. 

Kansas. —  Des  Moines  State  Ins.  Co.  v. 
Stoffels,  48  Kan.  205,  29  Pac.  479. 

Kentucky. —  Smith  v.  Herd,  110  Ky.  56, 
60  S.  W.  841,  1121,  22  Ky.  L.  Rep.  1596. 

New  Hampshire. —  Tas'ker  v.  Kenton  Ins. 
Co.,  58  N.  H.  469;  Patrick  v.  Farmers'  Ins. 
Co.,  43  N.  H.  621,  80  Am.  Dec.  197. 

New  York. —  Roach  v.  New  York,  etc.,  Ins. 
Co.,  30  N.  Y.  546  {affirming  29  Barb.  552] ; 
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not    unreasonable  and    that    there  is  no  statute  specially   defeating  such    a 
contractual  limitation.^' 

b.  Construction  of  Policy ;  Computation  of  Time.     Such  a  limitation  is  not  to 
be  construed,  however,  so  as  to  deny  to  the  insured  a  reasonable  time  within 


Eipley  v.  ^tna  Ins.  Co.,  30  N.  Y.  136,  86 
Am.  Dec.  362;  Ryan  v.  Metropolitan  L.  Ins. 
Co.,  2  N.  Y.  City  Ct.  421. 

OTnAo. —  Corn  City  Mut.  Ins.  Co.  v.  Schwan, 
1  Ohio  Cir.  Ct.  192,  1  Ohio  Cir.  Dec.  105. 

Texas. —  Suggs  v.  Travelers'  Ins.  Co.,  71 
Tex.  579,  9  S.  W.  676,  1  L.  E.  A.  847 ;  Mer- 
chants' Mut.  Ins.  Co.  V.  Laeroix,  35  Tex.  249, 
14  Am.  Kep.  370. 

Vermont. —  Morrill  v.  New  England  F.  Ins. 
Co.,  71  Vt.  281,  44  Atl.  358. 

Virginia. —  Virginia  F.  &  M.  Ins.  Co.  v. 
Wells,  83  Va.  736,  3  S.  E.  349;  Virginia 
P.  &  M.  Ins.  Co.  V.  Aiken,  82  Va.  424. 

United  States. —  Eiddlesbarger  v.  Hartford 
F.  Ins.  Co.,  7  Wall.  386,  19  L.  ed.  257 ;  Vette 
V.  Clinton  F.  Ins.  Co.,  30  Fed.  668;  Cray  v. 
Hartford  F.  Ins.  Co.,  6  Fed.  Cas.  No.  3,374. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1545. 

62.  Brown  v.  Savannah  Mut.  Ins.  Co.,  24 
Ga.  97;  Fireman's  Fund  Ins.  Co.  v.  Western 
Eefrigerating  Co.,  55  111.  App.  329. 

Thus  a  limitation  to  twelve  months  after 
the  loss  has  been  sustained. 

Georgia. —  Underwriters'  Agency  v.  Suther- 
lin,  55  Ga.  266. 

Illinois. —  Andes  Ins.  Co.  v.  Fish,  71  111. 
620. 

Missouri. —  Glass  v.  Walker,  66  Mo.  32. 

Ohio. —  Fellowes  v.  Madison  Ins.  Co.,  1 
Disn.  217,  12  Ohio  Dec.  (Eeprint)  584,  2  Disn. 
128;  Corn  City  Mut.  Ins.  Co.  v.  Schwan,  1 
Ohio  Cir.  Ct.  192,  1  Ohio  Cir.  Dec.  105. 

Pennsylvania. —  Waite  v.  Spring  Garden 
Ins.  Co.,  1  Wkly.  Notes  Cas.  155. 

Rhode  Island. —  Brown  v.  Roger  Williams 
Ins.  Co.,  5  E.  I.  394. 

Texas. —  Laeroix  v.  Merchants'  Mut.  Ins. 
Co.,  35  Tex.  249,  14  Am.  Eep.  370,  45  Tex.  158. 

Vermont. —  Wilson  v.  jEtna  Ins.  Co.,  27 
Vt.   99. 

United  States. —  O'Laughlin  v.  Union  Cent. 
L.  Ins.  Co.,  11  Fed.  280,  3  MoCrary  543; 
Cray  v.  Hartford  F.  Ins.  Co.,  6  Fed.  Cas.  No. 
3,375,  1  Blatchf.  280;  Davidson  v.  Phoenix 
Ins.  Co.,  7  Fed.  Cas.  No.  3,607,  4  Sawy. 
594. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1545. 

A  limitation  to  six  months  has  been  sus- 
tained. Woodbury  Sav.  Bank,  etc.,  Assoc,  i. 
Charter  Oak  F.  &  M.  Ins.  Co.,  31  Conn.  517; 
Brown  v.  Savannah  Mut.  Ins.  Co.,  24  Ga.  97 ; 
North  Western  Ins.  Co.  v.  Phoenix  Oil,  etc., 
Co.,  31  Pa.  St.  448;  Edwards  v.  Metropolitan 
L.  Ins.  Co.,  5  Kulp  (Pa.)  259;  Schroeder  v. 
Keystone  Ins.  Co.,  2  Phila.  (Pa.)  286;  Me- 
Farland  v.  Peabody  Ins.  Co.,  6  W.  Va.  425. 
Contra,  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co., 
9  Ind.  443. 

Four  months. —  A  limitation  contained  in  a 
by-law  of  a  mutual  company  that  if  the  in- 
sured shall  not  acquiesce  in  the  determina- 
tion by  the  directors  of  the  amount  of  loss, 
action  for  the  loss  must  be  brought  within 

[XXI,  C,  2,  a] 


four  months  after  such  determination  has 
been  sustained.  Amesbury  v.  Bowditch  Mut. 
F.  Ins.  Co.,  6  Gray  (Mass.)  596. 

Unreasonable  limitation. —  But  a  provision 
limiting  the  right  of  action  to  six  months 
or  a  year  after  the  loss,  while  at  the  same 
time  it  is  provided  that  action  shall  not  be 
commenced  until  a  specified  period  after 
the  amount  of  the  loss  has  been  determined 
by  arbitration,  has  been  held  unreasonable,  as 
delay  in  the  arbitration  might  result  in  en- 
tirely defeating  the  right  of  action.  Leach 
V.  Eepublie  F.  Ins.  Co.,  58  N.  H.  245 ;  Peoria 
Sugar  Eefining  Co.  v.  Canada  F.  &  M.  Ins. 
Co.,  12  Ont.  App.  418.  And  see  infra,  XXI, 
C,  2,  b. 

Against  public  policy. —  In  a  few  cases  it 
has  been  held,  however,  that  any  stipulation 
limiting  the  action  to  a  shorter  period  than 
that  authorized  by  the  statute  of  limitations 
is  invalid  as  against  public  policy.  Omaha 
F.  Ins.  Co.  V.  Drennan,  56  Nebr.  623,  77 
N.  W.  67;  Barnes  v.  McMurtry,  29  Nebr. 
178,  45  N.  W.  285;  French  v.  Lafayette  Ins. 
Co.,  9  Fed.  Cas.  No.  5,102,  5  McLean  461 
[affirmed  in  18  How.  404,  51  L.  ed.  451] ;  Wil- 
son V.  State  F.  Ins.  Co.,  7  L.  C.  Jur.  223. 
And  charter  limitations  of  the  same  character 
have  sometimes  been  held  not  to  be  effectual. 
Bartlett  v.  Union  Mut.  F.  Ins.  Co.,  46  Me. 
500;  Nevins  v.  Eoekingham  Mut.  F.  Ins.  Co., 
25  N.  H.  22;  Smith  v.  Atlantic  Mut.  F.  Ins. 
Co.,  22  Fed.  Cas.  No.  13,005,  Brunn.  Col. 
Cas.  573. 

In  some  states  there  are  statutory  pro- 
visions specially  regulating  the  time  within 
which  action  may  be  brought  on  insurance 
policies  and  defeating  any  provision  on  the 
subject  in  the  policy  itself. 

Indkma. —  Insurance  Co.  of  North  America 
V.  Brim,  111  Ind.  281,  12  N.  E.  315. 

Iowa. — Farmers'  Co-operative  Creamery  Co. 
V.  Iowa  State  Ins.  Co.,  112  Iowa  608,  84 
N.  W.  904;  Bradford  v.  Mutual  F.  Ins.  Co., 
112  Iowa  495,  84  N.  W.  693;  Fred  Miller 
Brewing  Co.  v.  Capital  Ins.  Co.,  Ill  Iowa  590, 
82  N.  W.  1023,  82  Am.  St.  Eep.  529;  Cornett 
V.  Phenix  Ins.  Co.,  67  Iowa  388,  25  N.  W. 
673. 

Maine. —  Dolbier  v.  Agricultural  Ins.  Co., 
07  Me.  180;  Williams  v.  Mutual  F.  Ins.  Co., 
29  Me.  465. 

Mississippi. — Ward  v.  Pennsylvania  F.  Ins. 
Co.,  82  Miss.  124,  33  So.  841. 

New  York. —  Hamilton  v.  Eoyal  Ins.  Co., 
156  N.  Y.  327,  50  N.  E.  863,  42  L.  E.  A. 
485. 

North  Carolina. —  Lowe  v.  V.  S.  Mutual 
Ace.  Assoc,  115  N.  C.  18,  20  S.  E.  169;  Muse 
r.  London  Assur.  Corp.,  108  N.  C.  240,  13 
S.  E.  94. 

North  Dakota. —  Johnson  v.  Dakota  F.  &  M. 
Ins.  Co.,  1  N.  D.  167,  45  N.  W.  799. 

South  Carolina. —  Sample  v.  London,  etc.. 
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which  to  maintain  an  action.^^  Thus  if  the  poUcj  gives  to  the  company  a 
specified  time  after  proofs  of  loss  are  furnished  or  the  amount  of  the  loss  has 
been  determined  by  arbitration  to  make  payment  before  action  can  be  brought, 
and  then  limits  the  time  for  bringing  action  to  six  months  or  a  year  after  the  loss, 
so  that  it  might  happen  that  an  unreasonably  short  time  or  no  period  whatever 
would  intervene  between  the  time  when  action  might  be  brought  and  the  time 
after  which  by  the  strict  language  of  the  policy  an  action  would  be  barred,  the 
short  period  of  limitation  named  in  the  policy  will  be  construed  as  commencing 
from  the  time  when  action  might  first  have  been  brought  under  its  provisions  and 
not  from  the  time  of  the  loss.^ 


F.  Ins.  Co.,  46  S.  C.  491,  24  S.  E.  334,  57 
Am-.  St.  Eep.  701,  47  L.  E.  A.  696. 

Texas. —  German  Ins.  Co.  v.  Luckett,  12 
Tex.  Civ.  App.  139,  34  S.  W.  173. 

Wisconsin. —  Hart  v.  Citizens'  Ins.  Co.,  86 
Wis.  77,  56  N.  W.  332,  39  Am.  St.  Eep.  877, 
21  L.  E.  A.  743. 

Umted  States. —  Small  v.  Westchester  F. 
Ins.  Co.,  51  Fed.  789. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1545. 

63.  Kansas. —  Dwelling  House  Ins.  Co.  v. 
Kansas  L.  &  T.  Co.,  5  Kan.  App.  137,  48 
Pac.  891. 

New  Hampshire. —  Leach  v.  Eepubllc  F. 
Ins.  Co.,  58  N.  H.  245. 

New  Jersey. —  Martin  v.  State  Ins.  Co.,  44 
N.  J.  L.  485,  43  Am.  Eep.  397. 

New  York. —  Hay  v.  Star  F.  Ins.  Co.,  13 
Hun  496. 

Camada. —  Peoria  Sugar  Eefining  Co.  v. 
Canada  F.  &  M.  Ins.  Co.,  12  Ont.  App.  418. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1546. 

64.  Arkansas. —  Sun  Ina.  Co.  v.  Jones,  54 
Ark.  376,  15  S.  W.  1034. 

California. —  Case  v.  Sun  Ins.  Co.,  83  Cal. 
473,  23  Pac.  534,  8  L.  E.  A.  48. 

Iowa. —  Bradford  v.  Mutual  F.  Ins.  Co.,  112 
Iowa  495,  84  N.  W.  693;  Harrison  v.  Hart- 
ford F.  Ins.  Co.,  (1899)  80  N.  W.  309;  Eead 
V.  State  Ins.  Co.,  103  Iowa  307,  72  N.  W.  665, 
64  Am.  St.  Eep.  180 ;  Matt  v.  Iowa  Mut.  Aid 
Assoc,  81  Iowa  135,  46  N.  W.  857,  25  Am. 
St.  Eep.  483;  McConnell  v.  Iowa  Mut.  Aid 
Assoc,  79  Iowa  757,  43  N.  W.  188;  Miller 
V.  Hartford  F.  Ins.  Co.,  70  Iowa  704,  29 
N.  W.  411;  Ellis  v.  Council  Bluffs  Ins.  Co., 
64  Iowa  507,  20  N.  W.  782. 

Kentucky. —  Owen  v.  Howard  Ins.  Co.,  9 
Ky.  L.  Eep.  147. 

Nebraska. —  German  Ins.  Co.  v.  Davis,  40 
Nebr.  700,  59  N.  W.  698;  Fireman's  Fund 
Ins.  Co.  V.  BuckstaflF,  38  Nebr.  150,  56  N.  W. 
697,  41  Am.  St.  Eep.  727;  German  Ins.  Co. 
V.  Fairbank,  32  Nebr.  750,  49  N.  W.  711,  29 
Am.  St.  Eep.  459. 

New  York. —  Steen  v.  Niagara  F.  Ins.  Co., 
89  N.  Y.  315,  42  Am.  Eep.  297  [affirming 
61  How.  Pr.  144]  ;  Hay  v.  Star  F.  Ins.  Co., 
77  N.  Y.  235,  33  Am.  Eep.  607 ;  New  York  v. 
Hamilton  F.  Ins.  Co.,  39  N.  Y.  45,  100  Am. 
Dec.  400  {.affirming  10  Bosw.  537]  ;  Cooper  v. 
U.  S.  Mutual  Ace  Assoc,  57  Hun  407,  10 
N.  Y.  Suppl.  748;  Mix  v.  Andes  Ins.  Co.,  9 
Hun  397. 

Ohio. —  Corn  City  Mut.  Ins.  Co.  v.  Schwan, 
1  Ohio  Cir.  Ct.  192,  1  Ohio  Cir.  Dec.  105. 


Oregon. —  Egan  v.  Oakland  Home  Ina.  Co., 
29  Oreg.  403,  42  Pac.  990,  54  Am.  St.  Eep. 
798. 

Pennsylvania. — Hocking  v.  Howard  Ins.  Co., 
130  Pa.  St.  170,  18  Atl.  614. 

South  Carolina. —  Sample  v.  London,  etc.,  F. 
Ins.  Co.,  46  S.  C.  491,  24  S.  E.  334,  57  Am.  St. 
Eep.  701,  47  L.  E.  A.  696. 

Tennessee. —  Boston  Mar.  Ins.  Co.  v.  Scales, 
101  Tenn.  628,  49  S.  W.  743. 

Utah. —  Hong  Sling  v.  Eoyal  Ins.  Co.,  8 
Utah  135,  30  Pac.  307. 

West  Virginia. —  Murdock  v.  Franklin  Ins. 
Co.,  33  W.  Va.  407,  10  S.  B.  777,  7  L.  E.  A. 
572;  Barber  v.  Wheeling  F.  &  M.  Ins.  Co.,  16 
W.  Va.  658,  37  Am.  Eep.  800. 

United  States. —  Vette  v.  Clinton  F.  Ins. 
Co.,  30  Fed.  668;  Friezen  v.  Allemania  F. 
Ins.  Co.,  30  Fed.  352;  Spare  v.  Home  Mut. 
Ins.  Co.,  17  Fed.  568,  9  Sawy.  142;  Levy  v. 
Virginia  F.  &  M.  Ins.  Co.,  15  Fed.  Cas.  No. 
8,304. 

See  28  Cent.  Dig.  tit.  "  Insurance,''  §  1546. 
There  is  no  necessity  for  such  a  construc- 
tion, however,  if  by  the  terms  of  the  policy 
the  contract  limitation  does  not  commence 
to  run  until  the  proofs  have  been  furnished 
or  the  arbitration  is  had.  Garrettson  v.  Mer- 
chants', etc.,  F.  Ins.  Co.,  114  Iowa  17,  86 
N.  W.  32 ;  Hutchinson  v.  Liverpool,  etc.,  Ins. 
Co.,  153  Mass.  143,  26  N.  E.  439,  10  L.  E.  A. 
558;  Eottier  v.  German  Ins.  Co.,  84  Minn. 
116,  86  N.  W.  888;  State  Ins.  Co.  v.  Maack- 
ens,  38  N.  J.  L.  564. 

If  the  limitation  is  to  be  computed  from  the 
time  the  claim  accrues  the  stipulation  will  be 
enforced  as  written.  Chandler  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  21  Minn.  85,  18  Am.  Eep. 
385.  And  where  thirty  days  were  given  for 
filing  proofs  and  the  loss  became  payable 
when  the  proofs  were  filed  it  was  held  that 
a  twelve  months'  limitation  from  the  time 
of  the  loss  for  bringing  action  would  not 
be  construed  as  meaning  twelve  months  from 
the  time  the  loss  became  payable.  Corn  City 
Mut.  Ins.  Co.  V.  Schwan,  1  Ohio  Cir.  Ct.  192, 
1  Ohio  Cir.  Dec.  105. 

Waiver  of  proofs  of  loss. —  Even  under  the 
rule  that  the  specified  period  of  limitation  is 
to  be  computed  from  the  time  the  loss  be- 
comes payable  it  was  held  that  where  the 
company  waived  proofs  of  loss  the  right  of 
action  accrued  at  once  and  the  limitation 
should  be  computed  from  that  time.  North- 
western Mut.  Ins.  Co.  V.  Campbell,  11  Kv. 
L.  Eep.  762. 
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c.  Excuses  FoF  Delay.  The  contractual  limitation,  unlike  a  statutory  limita- 
tion in  tlais  respect,  may  be  avoided  by  showing  the  impossibility  of  bringing  the 
action  within  the  time  limited,  as  for  instance  on  account  of  impossibility  of 
securing  service  on  defendant,*'  or  some  legal  obstacle,*'  or  disability  of  plaintiff 
to  sue,"  or  legal  prohibition."*  But  mere  ignorance  or  mistake  on  the  part  of  the 
insured  as  to  the  limitation  will  not  be  a  sufficient  excuse.*' 

d.  Waiver  by  Company.  The  company  by  introducing  negotiations  with 
insured  and  inducing  him  to  believe  that  a  settlement  or  adjustment  will  be 
effected  without  suit  waives  the  contract  limitation.™  But  the  insured  will  not 
be  justified  in  postponing  the  bringing  of  suit  until  after  the  expiration  of  the 


Many  courts  have,  however,  refused  to  give 
an  equitable  construction  to  conditions  in 
policies  limiting  the  right  of  action  to  a 
specified  period  after  the  loss  and  have  en- 
forced the  limitation  as  written. 

Colorado. —  Daly  v.  Concordia  F.  Ins.  Co., 
16  Colo.  App.  349,  65  Pae.  416. 

Connecticut. — Chichester  v.  New  Hampshire 
F.  Ins.  Co.,  74  Conn.  510,  51  Atl.  545; 
Chambers  v.  Atlas  Ins.  Co.,  51  Conn.  17,  50 
Am.  Rep.  1. 

Illinois. — Johnson  v.  Humboldt  Ins.  Co.,  91 
111.  92,  33  Am.  Rep.  47  [affirmvng  I  111.  App. 
309]. 

Kansas. —  Des  Moines  State  Ins.  Co.  v. 
Stoffels,  48  Kan.  205,  29  Pac.  479;  McElroy 
V.  Continental  Ins.  Co.,  48  Kan.  200,  29  Pac. 
478. 

Massachusetts. — Fullam  v.  New  York  Union 
Ins.  Co.,  7  Gray  61,  66  Am.  Dec.  462. 

Missouri. —  Grigsby  v.  German  Ins.  Co.,  40 
Mo.  App.  276 ;  Bradley  v.  Phoenix;  Ins.  Co.,  28 
Mo.  App.  7. 

New  York. —  Allen  v.  Dutchess  County  Mut. 
Ins.  Co.,  95  N.  Y.  App.  Div.  86,  88  N.  Y. 
Suppl.  530;  King  v.  Watertown  F.  Ins.  Co., 
47  Hun  1. 

North  Dakota. —  Travelers'  Ins.  Co.  v.  Cali- 
fornia Ins.  Co.,  1  N.  D.  151,  45  N.  W.  703,  8 
L.  R.  A.  769. 

Virginia. —  Virginia  F.  &  M.  Ins.  Co.  v. 
Wells,  83  Va.  736,  3  S.  E.  349. 

Washington. —  State  Ins.  Co.  ■;;.  Meesman, 
2  Wash.  459,  27  Pae.  77,  26  Am.  St.  Rep. 
870. 

Wisconsin. —  Hart  v.  Citizens'  Ins.  Co.,  86 
Wis.  77,  56  N.  W.  332,  39  Am.  St.  Rep.  877, 
21  L.  R.  A.  743. 

United  States. —  Steel  v.  Phenix  Ins.  Co.,  47 
Fed.  863  [reversed  in  51  Fed.  715,  2  C.  C.  A. 
463] ;  Thompson  v.  Phoenix  Ins.  Co.,  25  Fed. 
296,  11  Sawy.  276. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1546. 

Computation  of  the  period  in  specific  cases 
see  Daly  v.  Concordia  F.  Ins.  Co.,  16  Colo. 
App.  349,  65  Pac.  416;  Allemania  Ins.  Co.  v. 
Little,  20  111.  App.  431;  Boston  Dwelling- 
House  Ins.  Co.  v.  Osborn,  1  Kan.  App.  197, 
40  Pac.  1099;  Owen  v.  Howard  Ins.  Co.,  87 
Ky.  571,  10  S.  W.  119,  10  Ky.  L.  E.ep. 
608. 

65.  Taber  v.  Royal  Ins.  Co.,  124  Ala.  681, 
26  So.  252 ;  Peoria  M.  &  F.  Ins.  Co.  v.  Hall, 
12  Mich.  202;  Georgia  Home  Ins.  Co.  v. 
Holmes,  75  Miss.  390,  23  So.  183,  65  Am.  St. 
Rep.  611 ;  Quinn  v.  Royal  Ins.  Co.,  81  Hun 
(N.  Y.)   207,  30  N.  Y.  Suppl.  714. 
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66.  Longhurst  v.  Star  Ins.  Co.,  19  Iowa 
364 ;  Stout  v.  New  Haven  City  F.  Ins.  Co.,  12 
Iowa  371,  79  Am.  Dec.  539;  Hay  v.  Star  F. 
Ins.  Co.,  13  Hun  (N.  Y.)  496;  Rosenbaum 
V.  Council  Bluffs  Ins.  Co.,  37  Fed.  7,  3 
L.  R.  A.  189. 

67.  Matthews  v.  American  Cent.  Ins.  Co., 
154  N.  Y.  449,  48  N.  E.  751,  61  Am.  St.  Rep. 
627,  39  L.  R.  A.  433;  Phoenix  Ins.  Co.  v. 
Underwood,  12  Heisk.  (Tenn. )  424;  Semmes 
V.  Hartford  City  F.  Ins.  Co.,  13  Wall.  (U.  S.) 
158,  20  L.  ed.  490. 

68.  Ward  v.  Pennsylvania  F.  Ins.  Co.,  82 
Miss.  124,  33  So.  841;  Wilkinson  v.  First 
Nat.  F.  Ins.  Co.,  72  N.  Y.  499,  28  Am.  Rep. 
166  [affirming  9  Hun  522] ;  Schroeder  v.  Key- 
stone Ins.  Co.,  2  Phila.   (Pa.)  286. 

69.  De  Grove  v.  Metropolitan  Ins.  Co.,  61 
N.  Y.  594,  19  Am.  Rep.  305;  Farmers'  Mut. 
F.  las.  Co.  V.  Barr,  94  Pa.  St.  345.  The  fact 
that,  the  amount  of  the  loss  has  been  ad- 
justed does  not  excuse  failure  to  bring  suit 
on  the  policy  within  the  time  limited.  Wil- 
loughby  V.  St.  Paul  German  Ins.  Co.,  68  Minn. 
373,  71  N.  W.  272. 

70.  Georgia. — Hartford  F.  Ins.  Co.  v.  Amos, 
98  Ga.  533,  25  S.  E.  575. 

Illinois. —  Illinois  Live  Stock  Ins.  Co.  v. 
Baker,  153  111.  240,  38  N.  E.  627  [affirming 
49  111.  App.  92];  Allemania  F.  Ins.  Co.  v. 
Pech,  133  111.  220,  24  N.  E.  538,  23  Am.  St. 
Rep.  610  [affirming  33  111.  App.  548] ;  Home 
Ins.,  etc.,  Co.  v.  Myer,  93  111.  271;  Derrick 
V.  Lainar  Ins.  Co.',  74  111.  404 ;  Andes  Ins.  Co. 
V.  Fish,  71  111.  620;  Fireman's  Fund  Ins.  Co. 
V.  Western  Refrigerating  Co.,  55  111.  App. 
329;  Phoenix  Ins.  Co.  v.  Stewart,  53  111. 
App.  273;  German  Ins.  Co.  v.  Johnson,  52 
111.  App.  585 ;  Mutual  Ben.  L.  Assoc,  of  Amer- 
ica V.  Coats,  48  III.  App.  185. 

Indiana. —  Grant  v.  Lexington  F.,  etc.,  Ins. 
Co.,  5  Ind.  23,  61  Am.  Dec.  74. 

Iowa. —  Goodwin  v.  Merchants',  etc.,  Mut. 
Ins.  Co.,  118  Iowa  601,  92  N.  W.  894;  Bish 
i:  Hawkeye  Ins.  Co.,  69  Iowa  184,  28  N.  W. 
553 ;  Eggleston  v.  Council  Bluffs  Ins.  Co.,  65 
Iowa  308,  21  N.  W.  652;  Mickey  v.  Burlington 
Ins.  Co.,  35  Iowa  174,  14  Am.  Rep.  494. 

Michigan. —  Voorheis  v.  Pepple's  Mut.  Ben. 
Soc,  91  Mich.  469,  51  N.  W.  1109;  Peoria 
M.  &  F.  Ins.  Co.  V.  Hall,  12  Mich.  202. 

Nebraska. —  Phenix  Ins.  Co.  v.  Rad  Bila 
Hora  Lodge,  41  Nebr.  21,  59  N.  W.  752. 

New  Hampshire. — ^Moore  v.  Phoenix  Ins.  Co., 
64  N.  H.  140,  6  Atl.  27,  10  Am.  St.  Rep.  384. 

New  Jersey. —  Martin  v.  State  Ins.  Co.,  44 
N.  J.  L.  485,  43  Am.  Rep.  397. 
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contract  period  in  reliance  on  mere  negotiations  with  the  company  for  a  settle- 
ment,'''' especially  where  ample  time  to  sue  remains  after  the  negotiations  termi- 
nate.'''^ Any  conduct  on  the  part  of  the  company  indicating  an  election  not  to 
rely  upon  the  contractual  limitation  will  bar  reliance  by  it  on  such  limitation  as  a 
defense  to  an  action.''^     An  agent  authorized  to  bind  the  company  by  contract 


"Sew  YorU. —  Barnuin  v.  Merchants'  F.  Ins. 
Co.,  97  N.  Y.  188 ;  Ames  %.  New  York  Union 
Ins.  Co.,  14  N.  Y.  253 ;  Solomon  v.  Metropoli- 
tan Ins.  Co.,  42  N.  Y.  Super.  Ct.  22. 

Texas. —  Horst  v.  City  of  London  F.  Ins. 
Co.,  73  Tex.  67,  11  S.  W.  148;  St.  Paul  F.  & 
M.  Ins.  Co.  V.  McGregor,  63  Tex.  399;  Mer- 
chants' Mut.  Ins.  Co.  f.  Laeroix,  45  Tex.  158. 

Firjimia. —  Cochran  v.  London  Assur.  Corp., 
93  Va.  553,  25  S.  E.  597. 

Washington. —  David  v.  Oakland  Home  Ins. 
Co.,  11  Wash.  181,  39  Pac.  443. 

Wisconsin. —  Black  %.  Winneshiek  Ins.  Co., 
31  Wis.  74. 

United  States. —  Thompson  v.  Phenix  Ins. 
Co.,  136  U.  S.  287,  10  S.  Ct.  1019,  34  L.  ed. 
408;  Alten  v.  McFall,  89  Fed.  463;  In  re 
State  Ins.  Co.,  16  Fed.  756;  Akin  v.  Liver- 
pool, etc.,  Ins.  Co.,  1  Fed.  Cas.  No.  121; 
Curtis  V.  Home  Ins.  Co.,  6  Fed.  Cas.  No. 
3,503,  1  Biss.  485. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1551, 
1553. 

If  the  company  prolongs  the  investigation 
or  adjustment  of  the  loss  until  it  is  too  late 
to  bring-  action  under  the  policy  the  limita- 
tion  of  the   policy  is  waived. 

Massachusetts. —  Little  v.  Phoenix  Ins.  Co., 
123  Mass.  380,  25  Am.  Rep.  96. 

Michigan. —  Westchester  F.  Ins.  Co.  v. 
Dodge,  44  Mich.  420,  6  N.  W.  865. 

N-ew  York. —  New  York  v.  Hamilton  F. 
Ins.  Co.,  10  Bosw.  537  [affirmed  in  39  N.  Y. 
45,  100  Am.  Dec.  400]. 

Pennsylvania. —  Bonnert  v.  Pennsylvania 
Ins.  Co.,  129  Pa.  St.  558,  18  Atl.  552,  15 
Am.  St.  Rep.  739. 

United  States. —  De  Farconnet  v.  Western 
Ins.  Co.,  110  Fed.  405. 

See  28  Cent.  Dig.  tit.  "  Insurance," 
§§   1551,  1553. 

If  proceedings  for  appraisement  or  aibi- 
tration  are  pending,  the  limitation  in  the 
policy  is  thereby  extended.  Austen  v.  Ni- 
agara F.  Ins.  Co.;  16  N.  Y.  App.  Div.  86, 
45  N.  Y.  Suppl.  106 ;  Fritz  v.  British  America 
Assur.  Co.,  208  Pa.  St.  268,  57  Atl.  573. 

71.  California.- — Garido  v.  American  Cent. 
Ins.  Co.,  (1885)  8  Pac.  512. 

Georgia. —  Underwriters'  Agency  v.  Suther- 
lin,  55  Ga.  266. 

Illinois. —  Metropolitan  Ace.  Assoc,  v.  Clif- 
ton, 63  111.  App.  152;  Allemania  Ins.  Co. 
V.  Little,  20  111.  App.  431. 

Louisiana. —  Blanks  v.  Hibernia  Ins.  Co., 
3'6  La.  Ann.  599. 

Michigan. —  Lentz  t\  Teutonia  F.  Ins.  Co., 
96   Mich.    445,   55   N.   W.   993. 

Pennsylvania. —  Schroeder  v.  Keystone  Ins. 
Co.,  2  Phila.  286. 

West  Virginia. —  MoFarland  v.  Peabody 
Ins.  Co.,  6  W.  Va.  425. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1553. 


A  simple  adjustment  of  the  amount  of  the 
loss  does  not  constitute  an  implied  promise 
to  pay  and  will  not  waive  the  limitation. 
Garretson  v.  Hawkeye  Ins.  Co.,  65  Iowa  468, 
21  N.  W.  781. 

Payment  of  a  portion  of  the  loss  to  the 
mortgagee  to  whom  the  policy  is  made  pay- 
able as  his  interest  may  appear  will  not 
be  a  waiver  as  to  an  action  by  the  mort- 
gagor. King  V.  Watertown  F.  Ins.  Co.,  47 
Hun  (N.  Y.)    1. 

72.  Allen  v.  Dutchess  County  Mut.  Ins. 
Co.,  95  N.  Y.  App.  Div.  86,  88  N.  Y.  Suppl. 
530. 

73.  District  of  Oolumbia. — Brown  v.  Com- 
mercial F.  Ins.  Co.,  21  App.  Cas.  325. 

Illinois. —  Metropolitan  Ace.  Assoc,  v.  Froi- 
land,  161  111.  30,  43  N.  E.  766,  52  Am.  St. 
Rep.  359  [affirming  59  111.  App.  522] ;  Peo- 
ria M.  &  F.  Ins.  Co.  V.  Whirehill,  25  111. 
466. 

Iowa. —  Harrison  v.  Hartford  Ins.  Co., 
(1899)    80  N.  W.  309. 

'New  York. —  Williams  v.  German  Ins.  Co., 
90  N.  Y.  App.  Div.  413,  86  N.  Y.  Suppl.  98. 

Pennsylvania. —  Coursin  v.  Pennsylvania 
Ins.  Co.,  46  Pa.  St.  323;  Edwards  v.  Metro- 
politan L.  Ins.  Co.,  5  Kulp  259. 

South  Ca/rolina. —  Sample  v.  London,  etc., 
F.  Ins.  Co.,  42  S.  C.  14,  19  S.  E.  1020. 

Virginia. —  Virginia  F.  &  M.  Ins.  Co.,  v. 
Aiken,  82  Va.  424. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1551. 

A  promise  to  pay  the  amount  of  the  loss 
will  be  a  waiver. 

Mississippi. —  Scottish  Union,  etc.,  Ins. 
Co.  V.  Ensile,  78  Miss.   157,  28  So.  822. 

New  Jersey. —  Martin  v.  State  Ins.  Co.,  6 
N.  J.  L.  J.  28. 

West  Virginia. —  Galloway  v.  Standard  F. 
Ins.  Co.,  45  W.  Va.  237,  31  S.  E.  969. 

Wisconsin.- — Frels  v.  Little  Black  Farm- 
ers' Mut.  Ins.  Co.,  120  Wis.  590,  98  N.  W. 
522. 

Canada. —  Brady  v.  Western  Ins.  Co.,  17 
U.  C.  C.  P.  597. 

See  28  Cent.  Dig.  tit.  "Insurance," 
§§   1551,  1553. 

Inducing  insured  to  dismiss  an  action 
brought  (Goodwin  v.  Merchants',  etc.,  Mut. 
Ins.  Co.,  118  Iowa  601,  92  N.  W.  894)  or  to 
take  some  action  involving  trouble  or  ex- 
pense after  the  bar  is  completed  (De  Far- 
connet V.  Western  Ins.  Co.,  110  Fed.  405; 
Cousineau  v.  City  of  London  F.  Ins.  Co.,  15 
Ont.  329  [discussing  Cornish  v.  Abington,  4 
H.  &  N.  548,  28  L.  J.  Exch.  262,  7  Wkly. 
Rep.  504;  Thomas  v.  Brown,  1  Q.  B.  D.  714, 
45  L.  J.  Q.  B.  811,  35  L.  T.  Rep.  N.  S.  237, 
24  Wkly.  Rep.   821])    will  be  a  waiver. 

Prolonging  an  arbitration  may  constitute 
a  waiver.  Fritz  v.  British  America  Assur. 
Co.,  208  Pa.  St.  268,  57  Atl.  573. 
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may  waive  the  limitation.'^    But  a  mere  local  agent  having  no  such  authority 
cannot  waive."' 

e.  Commeneement  of  Action  —  Second  Action.  Wha4;  will  constitute  the 
bringing  of  an  action  under  the  terms  of  a  contract  limitation  depends  largely 
upon  the  rules  of  procedure  in  the  various  states.'*  But  even  if  a  timely  action 
is  brought,  a  second  action  commenced  after  the  contract  bar  has  become  com- 
pleted cannot  be  maintained,  although  the  iirst  has  been  terminated  by  dismissal 
or  nonsuit  so  that  no  trial  has  been  had  on  the  merits  of  the  case."     And  it  seems 


After  waiver  the  limitation  cannot  be  re- 
vived so  as  to  entitle  tlie  company  to  rely 
upon  it  as  a  defense.  Illinois  Live-Stock 
Ins.  Co.  V.  Baker,  153  111.  240,  38  N.  E.  627 
[affirming  49  111.  App.  92]. 

Estoppel. —  Contrary  to  the  weight  of  au- 
thority ( see  eases  cited  supra,  at  the  head  of 
this  note)  it  has  been  said  that  to  constitute 
a  waiver  the  act  relied  upon  must  have  been 
done  during  the  period  of  limitation  (Everett 
V.  London,  etc.,  Ins.  Co.,  142  Pa.  St.  332,  21 
Atl.  819,  24  Am.  St.  Rep.  499),  and  that 
waiver  must  be  supported  by  an  agreement 
founded  on  a  valuable  consideration  or  con- 
sist of  an  act  sufficient  to  constitute  an 
estoppel  (Ripley  v.  Mkaa.  Ins.  Co.,  30  N.  Y. 
136,  86  Am.  Dec.  362.    See  supra,  XIV,  A. 

No  waiver. —  That  the  company  does  not 
waive  the  limitation  by  entering  into  or 
carrying  on  negotiations  for  a  settlement,  if 
the  insured  has  not  been  induced  to  rely 
thereon  in  delaying  the  bringing  of  his  ac- 
tion beyond  the  contract  period,  see  the  fol- 
lowing cases: 

iVeic  York. —  Allen  v.  Dutchess  County 
Mut.  Ins.  Co.,  95  N.  Y.  App.  Div.  86,  88 
N.  Y.  Suppl.  530. 

Pennsylvania. —  Everett  v.  London,  etc., 
Ins.  Co.,  142  Pa.  St.  332,  21  Atl.  819,  24 
Am.  St.  Rep.  499. 

Vermont. —  Morrell  v.  New  England  F. 
Ins.  Co.,  71  Vt.  281,  44  AtL  358. 

'  Washington. —  Hill  v.  Phoenix  Ins.  Co.,  14 
Wash.  164,  44  Pac.  146. 

Canada. —  Davis  v.  Canada  Farmers'  Mut. 
Ins.  Co.,  Trin.  T.   [1876]  R.  &  J.  Dig.  1851. 

See  28  Cent.  Dig.  tit.  "  Insurance," 
§§    1551,   1553. 

A  mere  failure  to  raise  the  objection  of 
the  contract  limitation  until  after  suit  is 
brought  does  not  waive  the  defense.  Rottier 
V.  German  Ins.  Co.,  84  Minn.  116,  86  N.  W. 
888;  Arthur  v.  Homestead  F.  Ins.  Co.,  78 
N.  Y.  462,  34  Am.  Rep.  550 ;  People  v.  Liver- 
pool, etc.,  Ins.  Co.,  2  Thomps.  &  C.  (N.  Y.) 
268;  Hocking  v.  Howard  Ins.  Co.,  130  Pa. 
St.  170,  18  Atl.  614;  National  F.  Ins.  Co. 
V.  Brown,  128  Pa.  St.  386,  18  Atl.  389.  Nor 
will  the  fact  that  other  objections  are  inter- 
posed to  recovery  by  the  insured  be  a  waiver 
of  the  defense  of  the  contract  limitation. 
Coryeon  v.  Providence-Washington  Ins.  Co., 
79  Mich.  187,  44  N.  W.  431;  La  Plant  v. 
Fireman's  Ins.  Co.,  68  Minn.  82,  70  N.  W. 
856;  De  Grove  v.  Metropolitan  Ins.  Co.,  61 
N.  Y.  594,  19  Am.  Rep.  305;  Farmers'  Mut. 
F.  Ins.   Co.  V.  Barr,  94  Pa.  St.  345. 

74.  Arfeowsos. — ^Dwelling-House  Ins.  Co.  v. 
Brodie,  52  Ark.  11,  11  S.  W.  1016,  4 
L.  R.  A.  458. 
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'North  Carolina. — Dibbrell  v.  Georgia  Home 
Ins.  Co.,  110  N.  C.  193,  14  S.  E.  783,  28 
Am.  St.  Rep.  678. 

Pennsylvania. —  Universal  F.  Ins.  Co.  v. 
Stewart,  3  Pennyp.  536. 

Texas. —  Burlington  Ins.  Co.  ■;;.  Toby,  10 
Tex.  Civ.  App.  425,  30  S.  W.  1111. 

United  States. — Idle  i\  Phrenix  Ins.  Co.,  12 
Fed.  Cas.  No.  7,001,  2  Biss.  333. 

75.  Underwriters'  Agency  v.  Sutherlin,  55 
Ga.  266;  Barry,  etc..  Lumber  Co.  v.  Citizens' 
Ins.  Co.,  (Mich.  1904)  98  N.  W.  761;  Waynes- 
boro Mut.  F.  Ins.  Co.  V.  Conover,  98  Pa.  St. 
384,  42  Am.  Rep.  618. 

76.  Illinois. —  Sehroeder  v.  Merchants', 
etc.,  Ins.  Co.,  104  111.  71;  Hekla  Ins.  Co.  v. 
Sehroeder,  9  111.  App.  472. 

Kansas. —  Des  Moines  State  Ins.  Co.  v. 
Stoffels,   48  Kan.   205,   29  Pac.  479. 

'Nebraska. —  Home  F.  Ins.  Co.  v.  Murray, 
40  Nebr.  597,  59  N.  W.  102. 

Ohio. —  Burton  v.  Buckeye  Ins.  Co.,  26 
Ohio  St.  467. 

Pennsylvania. —  Everett  v.  Niagara  Ins. 
Co.,  142  Pa.  St.  322,  21  Atl.  817;  American 
Cent.  Ins.  Co.  v.  Haws,  7  Pa.  Cas.  558,  11 
Atl.  107;  Com.  v.  Rochester  Ins.  Co.,  2  Lane. 
L.  Rev.  253. 

Texas. —  East  Texas  F.  Ins.  Co.  v.  Temple- 
ton,  3  Tex.  App.  Civ.  Cas.   §  424. 

Virginia. —  Virginia  F.  &  M.  Ins.  Co.  v. 
Vaughan,  88  Va.  832,  14  S.  E.  754. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1548. 
And  see  Actions,  1  Cyc.  747  et  seq. 

Attachment  of  the  claim  by  garnishment 
or  otherwise,  at  the  suit  of  a  creditor,  is  the 
commencement  of  action  within  the  terms  of 
the  policy.  Harris  v.  Phtenix  Ins.  Co.,  35 
Conn.  310;  Bitter  v.  Boston  Underwriters' 
Ins.  Co.,  28  Mo.  App.  140. 

Lloyd's  policy. —  The  usual  limitation  in  a 
Lloyd's  policy  that  action  thereon  must  be 
commenced  within  twelve  months  refers  only 
to  the  action  to  establish  the  claim  and  not 
to  proceedings  against  the  several  under- 
writers to  enforce  judgment.  Lawrence  v. 
Sehroeder,  19  Misc.  (N.  Y.)  239,  42  N.  Y. 
Suppl.  992;  New  Jersey,  etc..  Concentrating 
Works  v.  Ackerman,  6  N.  Y.  App.  Div.  540, 
39  N.  Y.  Suppl.  585  [affirming  15  Misc.  605, 
37  N.  Y.  Suppl.  489]. 

Subsequent  proceedings. —  The  limitation 
does  not  affect  subsequent  proceedings  in  the 
case  to  correct  an  error  in  entering  a  ver- 
dict or  other  act.  Hamburg-Bremen  F.  Ins. 
Co.  V.  Pelzer  Mfg.  Co.,  76  Fed.  479,  22 
C.  C.  A.  283. 

77.  Connecticut. — Chichester  v.  New  Hamp- 
shire F.  Ins.  Co.,  74  Conn.  510,  51  Atl.  545. 

Georgia. —  Williams  V.  Greenwich  Ins.  Co., 


FIRE  INSURANCE 


[19  Cye.j     911 


to  be  immaterial  with  reference  to  this  result  that  tlie  first  action  was  brought  in 
eood  faith,''^  and  that  it  failed  without  fault  on  plaintiff's  part.''^'  As  long  as  the 
first  action  technically  continues,  the  contract  bar  cannot  be  interposed  on  account 
of  the  subsequent  joinder  of^"  or  intervention  by^'  a  new  party,  or  by  an 
amendment  changing  the  parties^  or  setting  up  additional  facts.^^ 

D.  Parties — 1.  Plaintiffs  —  a.  Insured.     The  insured  being  the  person  with 
whom  the  contract  was  made  is  primarily  the  proper  person  to  bring  suit  thereon.^* 


98  Ga.  532,  25  S.  E.  31;  Melson  v.  Phoenix 
Ins.  Co.,  97  Ga.  722,  25  S.  E.  189. 

Iowa. —  Wilhelmi  v.  Des  Moines  Ins.  Co., 
103  Iowa  532,  72  N.  W.  685. 

Mississip'pi. —  Ward  v.  Pennsylvania  F. 
Ins.  Co.,  82  Miss.  124,  33  So.  841. 

'New  York. —  Arthur  v.  Homestead  F.  Ins. 
Co.,  78  N.  Y.  462,  34  Am.  Eep.  550;  New 
York  Ice  Co.  v.  Northwestern  Ins.  Co.,  32 
Barb.  534,  11  Abb.  Pr.  419. 

Texas. —  Sun  Mut.  Ins.  Co.  v.  Levy,  3  Tex. 
App.  Civ.  Cas.  §  428. 

West  Virginia. —  McFarland  v.  jEtna  F. 
&  M.  Ins.  Co.,  6  W.  Va.  437. 

United  States. —  Eiddlesbarger  f.  Hartford 
Ins.  Co.,  7  Wall.  386,  19  L.  ed.  257. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1548. 

Statutory  provisions,  as  to  second  actions 
under  the  statute  of  limitations,  do  not  ap- 
ply so  as  to  save  the  right  to  bring  a  sec- 
ond action  after  the  contract  period  on 
failure  of  the  first  action. 

Connecticut. —  Chichester  v.  New  Hamp- 
shire P.  Ins.  Co.,  74  Conn.  510,  51  Atl.  545. 

Iowa. —  Harrison  V.  Hartford  F.  Ins.  Co., 
102  Iowa  112,  71  N.  W.  220,  47  L.  R.  A.  709. 

Kansas. —  McElroy  v.  Continental  Ins.  Co., 
48  Kan.  200,  29  Pac.  478. 

Mississippi. —  Ward  v.  Pennsylvania  F. 
Ins.  Co.,  82  Miss.  124,  33  So.  841. 

Pennsylvania. —  Hocking  v.  Howard  Ins. 
Co.,  130  Pa.  St.  170,  18  Atl.  614. 

Rhode  Island. —  Brown  v.  Roger  Williams 
Ins.  Co.,  7  R.  I.  301. 

United  States. —  Harrison  v.  Hartford  F. 
Ins.  Co.,  67  Fed.  298. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1548. 

Specific  statutory  provision  is  sometimes 
made  with  reference  to  the  contract  limita- 
tion as  in  ease  of  the  statute  of  limitations. 
Lancashire  Ins.  Co.  v.  Stanley,  70  Ark.  1, 
62  S.  W.   66. 

78.  Mclntyre  v.  Michigan  State  Ins.  Co., 
52  Mich.  188,  17  N.  W.  781.  It  has  been 
held,  however,  that  the  contract  requirement 
is  satisfied  if  an  action  is  brought  within  the 
contract  period  in  good  faith  and  on  its  dis- 
missal a  new  action  is  promptly  instituted, 
although  the  second  action  is  not  brought 
until  the  time  has  expired.  Madison  Ins.  Co. 
V.  Fellowes,  1  Disn.  (Ohio)  217,  12  Ohio 
Dec.  (Reprint)  584,  2  Disn.  (Ohio)  128; 
Rogers  v.  New  York  Home  Ins.  Co.,  95  Fed. 
109,  35  C.  C.  A.  402. 

79.  Wilson  v.  .Sltna  Ins.  Co.,  27  Vt.  99. 
If,  however,  the  dismissal  or  nonsuit  has  been 
without  the  authority  of  the  insured  and  due 
to  some  fault  on  the  part  of  the  company  a 
second  action  may  be  maintained.  Taylor 
V.  Glens  Falls  Ins.  Co.,  44  Fla.  273,  32  So. 


887;  Phenix  Ins.  Co.  v.  Belt  R.  Co.,  182 
111.  33,  54  N.  E.  1046.  So  if  by  reason  of 
mistake  in  the  execution  of  the  policy  it  is 
necessary  to  have  it  reformed  in  equity, 
and  the  necessity  of  such  reformation  is  not 
discovered  until  the  bringing  of  an  action 
at  law,  the  action  in  equity  may  be  regarded 
as  ancillary  to  or  a  continuation  of  the  first 
action  and  will  not  be  barred  if  the  first 
action  was  brought  in  time.  Woodbury  Sav. 
Bank,  etc.,  Assoc,  v.  Charter  Oak  F.  &  M. 
Ins.  Co.,  31  Conn.  517;  Jacobs  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  86  Iowa  145,  53  N.  W.  101. 

80.  Jamison  v.  State  Ins.  Co.,  85  Iowa 
229,  52  N.  W.   185. 

81.  Stevens  v.  Citizens'  Ins.  Co.,  69  Iowa 
658.  29  N.  W.  769. 

82.  Thomas  v.  Fame  Ins.  Co.,  108  111.  91 
[affirming  10  111.  App.  545]. 

83.  Manchester  F.  Assur.  Co.  v.  Peibel- 
man,  118  Ala.  308,  23  So.  759;  Johnston  v. 
Farmers'  F.  Ins.  Co.,  106  Mich.  96,  64 
N.  W.  5;  Stainer  v.  Royal  Ins.  Co.,  13  Pa. 
Super.  Ct.  25.  But  an  amendment  which 
sets  up  substantially  a  new  cause  of  action 
cannot  be  interposed  after  the  period  of  con- 
tract limitation  has  expired.  Connecticut 
F.  Ins.  Co.  t>.  Monroe  Civ.  Judge,  77  Mich. 
231,  43  N.  W.  871,  18  Am.  St.  Rep.  398; 
Grier  r.  Northern  Assur.  Co.,  183  Pa.  St. 
334,  39  Atl.  10.  And  as  to  similar  amend- 
ments in  connection  with  the  statute  of  limi- 
tations see,  generally,  Pleading. 

84.  Delaware. —  Schilansky  v.  Merchants', 
etc.,  F.  Ins.  Co.,  4  Pennew.  293,  55  Atl.  1014. 

Illinois. —  Phcenix  Ins.  Co.  v.  Mitchell,  67 
HI.  43. 

Iowa. —  Worley  v.  State  Ins.  Co.,  91  Iowa 
150,  59  N.  W.   16,  51  Am.  St.  Rep.  334. 

Nebraska. —  Union  Ins.  Co.  v.  Barwick,  36 
Nebr.  223,  54  N.  W.  519. 

Neio  Hampshire. —  Perry  v.  Dwelling- 
House  Ins.  Co.,  67  N.  H.  291,  33  Atl.  731, 
68   Am.    St.   Rep.   668. 

New  York. —  Conover  v.  Albany  Mut.  Ins. 
Co.,  1  N.  Y.  290;  McManus  v.  Western  As- 
sur. Co.,  43  N.  Y.  App.  Div.  550,  48  N.  Y. 
Suppl.  820,  60  N.  Y.  Suppl.  1143. 

Canada. —  Every  v.  Provincial  Ins.  Co., 
10  U.  C.  C.  P.  20. 

The  agent  of  an  undisclosed  principal  may 
sue  on  a  policy  taken  by  him  in  his  own 
name.  Hamburg-Bremen  F.  Ins.  Co.  i". 
Lewis,  4  App.  Cas.  (D.  C.)  66;  Goodall  r. 
New  England  Mut.  F.  Ins.  Co.,  25  N.  H. 
169.  And  see,  generally,  Peincipai.  and 
Agent. 

A  vendor  insuring  as  owner  and  in  his  own 
interest,  having  made  settlement  with  the 
company  in  his  own  name,  cannot  afterward 
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b.  Real  Party  in  Interest.  It  is  generally  provided  in  the  codes  and  practice 
acts  that  actions  are  to  be  maintained  by  the  real  party  in  interest,^'  and  under 
such  pi'ovision  it  is  proper  for  the  person  for  whose  benefit  the  contract  is  made 
to  sue  thereon,  although  he  is  not  named  or  otherwise  designated  in  the  policy.^' 

e.  Assignee.  Under  an  assignment  of  the  claim  against  the  company  made 
after  loss,  the  assignee  may  sue  in  the  same  method  and  under  the  same  restric- 
tions as  any  other  assignee  of  a  chose  in  action."  If  the  assignment  is  made  before 
loss  and  with  the  consent  of  the  company,  action  on  the  policy  may  be  brought 


bv  the  assignee.'* 


sue  for  the  use  of  the  vendee.  Wright  v. 
Continental  Ins.  Co.,  117  Ga.  499,  43  S.  E. 
700. 

85.  See,  generally,  Pabties. 

86.  Alabamia. —  Capital  City  Ins.  Co.  ■». 
Jones,  128  Ala.  361,  30  So.  674,  86  Am.  St. 
Eep.  152. 

Georgia. —  Traders'  Ins.  Co.  v.  Mann,  118 
Ga.  381,  45  S.  E.  426. 

Iowa. —  Benesh  v.  Mill  Owners'  Mut.  F. 
Ins.  Co.,  103  Iowa  465,  72  N.  W.  674. 

Louisiana. — Gordon  v.  Wright,  29  La.  Ann. 
812. 

Massachusetts. —  Eider  v.  Ocean  Ins.  Co., 
20  Pick.  259;  Farrow  v.  Commonwealth  Ins. 
Co.,  18  Pick.  53,  29  Am.  Dec.  564. 

Ohio. —  PhfBnix  Ins.  Co.  v.  Carnahan,  63 
Ohio  St.  258,  58  N.  E.  805;  Blackwell  v. 
Miami  Valley  Ins.  Co.,  48  Ohio  St.  533,  29 
N.  E.  278,  29  Am.  St.  Kep.  574,  14  L.  E.  A. 
431. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1562. 

An  undisclosed  principal  as  the  real  party 
in  interest  may  sue  on  a  policy  taken  in  the 
name  of  the  agent. 

Illinois. —  New  Orleans  Ins.  Co.  v.  Spru- 
ance,   18  111.  App.  576. 

Maryland. —  Maryland  Ins.  Co.  v.  Graham, 
3  Harr.  &  J.  62. 

Massachusetts. — '  Shawmut  Sugar  Eefining 
Co.  V.  Hampden  Mut.  Ins.  Co.,  12  Gray  540. 

Missouri. — ^Platho  v.  Merchants',  etc.,  Ins. 
Co.,  38  Mo.  248. 

New  Ycfc. —  Bridge  v.  Niagara  Ins.  Co.,  1 
Hall  247;  Lane  v.  Columbus  Ins.  Co.,  2  Code 
Eep.  65. 

United  States. —  Daniels  v.  Citizens'  Ins. 
Co.,  5  Fed.  425,  10  Biss.  116;  Euan  v.  Gard- 
ner, 20  Fed.  Cas.  No.  12,100,  1  Wash.  145. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1562. 

Extrinsic  evidence  is  admissible  to  show 
who  is  the  insured  under  »  policy  issued  in 
the  name  of  a  deceased  person.  Lumber- 
man's Mut.  Ins.  Co.  ■;;.  Bell,  166  111.  400, 
45  N.  E.  130,  57  Am.  St.  Eep.  140. 

The  owner  of  a  qualified  interest  in  real 
property  may  sue  on  a  policy  taken  out  for 
his  protection,  although  nominally  issued 
to  the  owner  of  the  legal  title.  In  re  Zeh- 
ring,  4  Pa.  Super.  Ct.  243. 

But  a  wife  cannot  maintain  an  action  at 
law  on  a  policy  taken  out  by  her  husband 
apparently  covering  hia  own  property,  no 
agency  or  trusteeship  being  made  to  appear. 
Zimmerman  v.  Farmers'  Ins.  Co.,  76  Iowa 
352,  41  N.  W.  39. 

87.  Alabama. —  Perry  v.  Merchants'  Ins. 
Co.,  25  Ala.  355. 


Iowa. —  Gere  v.  Council  Bluffs  Ins.  Co.,  67 
Iowa  272,  23  N.  W.  137,  25  N.  W.  159. 

Michigan. —  Watertown  F.  Ins.  Co.  v.  Gro- 
ver,  etc..  Sewing  Mach.  Co.,  41  Mich.  131,  1 
N.  W.  961,  32  Am.  Eep.  146. 

Nebraska. — Star  Union  Lumber  Co.  v.  Fin- 
ney, 35  Nebr.  214,  52  N.  W.  1113. 

United  States. —  Spratley  v.  Hartford  Ins. 
Co.,  22  Fed.  Cas.  No.  13,256,  1  Dill.  392. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  15G1. 
And  see,  generally.  Parties.  See  also  Assign- 
ments, 4  Cye.  99  et  seq. 

The  suit  may  be  in  the  name  of  the  in- 
sured for  the  benefit  of  the  assignee.  Vir- 
ginia F.  &  M.  Ins.  Co.  V.  Feagin,  62  Ga. 
515;  New  England  F.  &  M.  Ins.  Co.  v.  Wet- 
more,  32  111.  221;  Pennsylvania  F.  Ins.  Co.  v. 
Carnahan,  19  Ohio  Cir.  Ct.  97,  10  Ohio  Cir. 
Dec.  225 ;  New  Orleans  Ins.  Co.  v.  Gordon, 
68  Tex.  144,  3  S.  W.  718. 

The  assignor  is  not  a  necessary  party  if 

.  the   suit   is   by   the   assignee.     Indian  Eiver 

State  Bank  v.   Hartford   F.   Ins.   Co.,    (Fla. 

1903)    35    So.   228;    Continental   Ins.   Co.   v. 

Pratt,  8  Kan.  App.  424,  55  Pac.  671.    . 

88.  Georgia. —  National  P.  Ins.  Co.  v. 
Grace,  106  Ga.  264,  32  S.  E.  100. 

Massachusetts. —  BuUman  v.  North  Brit- 
ish, etc.,  Ins.  Co.,  159  Mass.  118,  34  N.  E. 
169;  Phillips  v.  Merrimack  Mut.  F.  Ins. 
Co.,  10  Cush.  350. 

Missouri. —  Breckinridge  v.  American  Cent. 
Ins.  Co.,  87  Mo.  62. 

New  Hampshire. —  Crafts  v.  Union  Mut.  F. 
Ins.  Co.,  36  N.  H.  44. 

West  Virginia. —  Bentlev  v.  Standard  F. 
Ins.  Co.,  40  W.  Va.  729,  23  S.  E.  584. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1561. 

Where  choses  in  action  are  not  assignable 
at  law,  the  assignee  even  in  the  cases  stated 
in  the  text  is  not  allowed  to  sue  in  his  own 
name  (Pollard  v.  Somerset  Mut.  F.  Ins.  Co., 
42  Me.  221;  Folsom  v.  Belknap  County  Mut. 
F.  Ins.  Co.,  30  N.  H.  231;  Bayles  v.  Hills- 
borough Ins.  Co.,  27  N.  J.  L.  163;  Eiplev  v. 
Mtna,  Ins.  Co.,  29  Barb.  (N.  Y.)  552;  Eog- 
ers  V.  Traders'  Ins.  Co.,  6  Paige  (N.  Y.) 
583;  East  Texas  F.  Ins.  Co.  v.  Coffee,  61 
Tex.  287;  Beemer  v.  Anchor  Ins.  Co.,  16 
U.  C.  Q.  B.  485),  unless  the  right  to  bring 
such  suit  is  expressly  given  by  stipulation 
between  the  company  and  the  assignee  (Jes- 
sel  V.  Williamsburgh  Ins.  Co.,  3  Hill  (N.  Y.) 
88). 

In  an  action  by  the  assignor,  the  assignees 
should  be  made  parties.  German-American 
Ins.  Co.  V.  Johnson,  4  Kan.  App.  357,  45 
Pac.  972. 
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d.  Mortgagor  and  Mortgagee.  If  the  policy  is  taken  by  the  mortgagor  in  his 
own  interest,  although  the  insurance  is  payable  to  the  mortgagee,  the  action  may 
properly  be  maintained  in  the  name  of  the  mortgagor,  for  he  is  not  only  the  party 
with  whom  the  contract  is  made,  but  the  person  for  whose  ultimate  benefit  the 
insurance  is  to  be  paid.''  If  the  policy  is  taken  by  the  mortgagee  in  his  own 
interest  and  for  his  own  beneiit  he  is  the  proper  plaintiff.^  Likewise,  if  there 
has  been  an  assignment  by  the  consent  of  the  company  to  the  mortgagee  of  a 
policy  taken  by  the  mortgagor  under  such  stipulations  as  to  create  practically  a 
new  contract  of  insurance  between  the  company  and  the  mortgagee,  the  action  on 
the  policy  should  properly  be  by  the  mortgagee.'*  And  it  is  generally  held 
that  even  where  the  policy  taken  by  the  mortgagor  is  made  payable  to  tlie  mort- 
gagee, as  his  interest  may  appear,  the  mortgagee  may  recover  thereon  in  his  own 
name  to  the  extent  of  his  interest  ^  or  the  mortgagor  and  the  mortgagee  may  sue 
jointly.''  If  the  mortgagee's  interest  exceeds  the  insurance,  the  entire  right  of 
recovery  is  in  him.'*    But  if  the  mortgagee's  interest  is  less  than  the  full  amount 


If  the  policy  has  been  pledged  as  collateral 
security,  the  action  should  be  brought  by  the 
insured.  Northam  v.  International  Ins.  Co., 
165  N.  Y.  666,  59  N.  E.  1127;  Lang  v.  Eagle 
Fire  Co.,  12  N.  Y.  App.  Div.  39,  42  N.  Y. 
Suppl.  539.  And  see  Mahr  v.  Norwich  Union 
J\  Ins.  Soc,  127  N.  Y.  452,  28  N.  E.  391. 

89.  Iowa. —  Smith  v.  Continental  Ins.  Co., 
108  Iowa  382,  79  N.  W.  126. 

Missouri. —  Anthony  v.  German  American 
Ins.  Co.,  48  Mo.  App.  65. 

New  Hampshire. —  Bragg  v.  New  England 
Mut.  F.  Ins.  Co.,  25  N.  H.  289. 

New  Jersey. —  Franklin  F.  Ins.  Co.  v.  Mar- 
tin, 40  N.  J.  L.  568,  29  Am.  Rep.  271;  Mar- 
tin V.  Franklin  F.  Ins.  Co.,  38  N.  J.  L. 
140,  20  Am.  Rep.  372. 

Pennsylvania. —  Stainer  v.  Royal  Ins.  Co., 
13  Pa.  Super.  Ct.  25. 

Vermont. —  Powers  v.  New  England  F.  Ins. 
Co.,  69  Vt.  494,  38  Atl.  148. 

United  States. —  Friemansdorf  v.  Water- 
town  Ins.  Co.,  1  Fed.  68. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1564. 

But  the  mortgagee  should  be  made  a  party 
to  the  suit  (Lewis  v.  Guardian  F.,  etc.,  As- 
sur.  Co.,  93  N.  Y.  App.  Div.  157,  87  N.  Y. 
Suppl.  525)  unless  he  has  expressly  assented 
to  the  suit  by  the  mortgagor  (Patterson  v. 
Triumph  Ins.  Co.,  64  Me.  500;  Coates  v. 
Pennsylvania  F.  Ins.  Co.,  58  Md.  172,  42 
Am.  Rep.  327;  Turner  v.  Quincy  Mut.  F. 
Ins.  Co.,  109  Mass.  568;  Jackson  v.  Farm- 
ers' Mut.  F.  Ins.  Co.,  5  Gray  (Mass.)  52; 
Ennis  v.  Harmony  F.  Ins.  Co.,  3  Bosw.  (N.  Y.) 
516). 

90.  Hopkins  Mfg.  Co.  v.  Aurora  F.  &  M. 
Ins.  Co.,  48  Mich.  148,  11  N.  W.  846;  Cham- 
berlain V.  New  Hampshire  F.  Ins.  Co.,  55 
N.  H.  249;  Weed  v.  Hamburg-Bremen  F.  Ins. 
€o.,  133  N.  Y.  394,  31  N.  E.  231. 

91.  Meriden  Sav.  Bank  v.  Home  Mut.  F. 
Ins.  Co.,  50  Conn.  396;  Westchester  F.  Ins. 
Co.  V.  Coverdale,  48  Kan.  446,  29  Pac.  682; 
Palmer  Sav.  Bank  v.  Insurance  Co.  of  North 
America,  166  Mass.  189,  44  N.  E.  211,  55 
Am.  St.  Rep.  387,  32  L.  R.  A.  615;  Smith 
-«.  Union  Ins.  Co.,  25  R.  I.  260,  55  Atl.  715. 

92.  Illiruns. —  Hartford  F.  Ins.  Co.  v.  01- 
<!0tt,  97  111.  439. 
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Iowa. —  Bartlett  f.  Iowa  State  Ins.  Co.,  77 
Iowa  86,  41  N.  W.  579. 

Minnesota. — Newman  v.  Springfield  F.  &  M.' 
Ins.  Co.,  17  Minn.   123. 

Missouri. —  Anthony  v.  German  American 
Ins.  Co.,  48  Mo.  App.  65;  Berthold  v.  Clay 
F.  &  M.  Ins.  Co.,  2  Mo.  App.  311. 

New  York. —  Cone  v.  Niagara  F.  Ins.  Co., 

60  N.  Y.  619;  Ennis  v.  Harmony  F.  Ins.  Co., 
3  Bosw.  516. 

Oregon. —  Chrisman  v.  State  Ins.  Co.,  16 
Oreg.  283,  18  Pac.  466. 

Virginia. —  Tilley  v.  Connecticut  F.  Ins. 
Co.,  86  Va.  811,  11  S.  E.  120. 

West  Virginia. —  Ritchie  County  Bank  v. 
Fireman's  Ins.  Co.,  55  W.  Va.  261,  47  S.  E. 
94. 

GoModa. —  Agricultural  Sav.,  etc.,  Co.  v. 
Liverpool,  etc.,  Ins.  Co.,  3  Ont.  L.  Rep.  127; 
Burton  v.  Gore  Dist.  Mut.  F.  Ins.  Co.,  14 
U.  C.  Q.  B.  342. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1565. 

For  mortgagee's  use. —  But  in  such  case  the 
action  may  be  in  the  name  of  the  mortgagor 
for  the  mortgagee's  use  or  benefit  (Hartford 
F.  Ins.  Co.  V.  Peterson,  209  III.  112,  70 
N.  E.  757;  Peterson  v.  Hartford  F.  Ins.  Co., 
87  III.  App.  567;  Hall  v.  Philadelphia  Fire 
Assoc,  64  N.  H.  405,  13  Atl.  648 )  ;  and 
the  mortgagor  refusing  to  sue  as  plaintiff 
should  be  made  defendant  (Great  Western 
Compound  Co.  v.  iEtna  Ins.  Co.,  40  Wis. 
373). 

Interpleader  by  mortgagee. —  Where  insur- 
ance has  inured  to  the  benefit  of  the  mort- 
gagee, he  is  entitled  by  interpleader  to  in- 
terpose his  equitable  claim  in  an  action 
brought  by  the  mortgagor.  McKenzie  v. 
.^tna  Ins.  Co.,  Ritch.  Eq.  Gas.  (Nova  Scotia) 
346.     ■ 

93.  Farmers'  Bank  v.  Manchester  Assur. 
Co.,  106  Mo.  App.  114,  80  S.  W.  299. 

94.  Alabama. —  Capital  City  Ins.  Co.  v. 
Jones,  128  Ala.  361,  30  So.  674,  86  Am.  St. 
Rep.  152. 

Arkansas. —  Burlington  Ins.  Co.  ■;;.  Lowery, 

61  Ark.' 108,  32  S.  W.  383,  54  Am.  St.  Rep. 
196. 

Indiana. —  Franklin  Ins.  Co.  v.  Wolff,  23 
Ind.  App.  549,  54  N.  E.  772. 
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recoverable  tinder  the  policy,  the  action  should  be  brought  by  the  mortgagor ;  ^ 
or  if  brought  by  the  mortgagee  the  mortgagor  should  be  made  a  party  m  order 
that  the  respective  interests  of  the  mortgagor  and  mortgagee  maybe  determined.'' 

e.  Persons  For  Whose  Benefit  Insurance  Is  Procured.  "Where  the  policy  is; 
taken  wholly  or  in  part  for  the  benefit  of  another,  even  though  it  is  expressly 
made  payable  to  such  other  person,  as  his  interest  may  appear,  the  insured  may 
bring  action  thereon.''  But  the  one  for  whose  benefit  the  policy  is  taken  has 
also  the  right  to  sue  as  plaintiff  under  the  procedure  recognized  in  most  of  thcf 
states,  by  which  the  real  party  in  interest  is  authorized  to  sue.'' 

f.  Legal  Representatives.     The  administrator  and  not  the  heir  is  entitled  to- 


MaJme. — ^Motley  K.  Manufacturers'  Ins.  Co., 
29  Me.  337,  50  Am.  Dec.  591. 

Mvnnesota. —  Maxcy  v.  New  Hampshire  F. 
Ins.  Co.,  54  Minn.  272,  55  N.  W.  1130,  40 
Am.  St.  Eep.  325. 

Mississippi. —  Lowry  v.  Insurance  Co.  of 
North  America,  75  Miss.  43,  21  So.  664,  65 
Am.  St.  Rep.  587,  37  L.  E.  A.  779. 

'Sew  Hampshire. —  Hadley  v.  New  Hamp- 
shire F.  Ins.  Co.,  55  N.  H.  110. 

North  Dakota. — Travelers'  Ins.  Co.  v.  Cali- 
fornia Ins.  Co.,  1  N.  D.  151,  45  N.  W.  703, 
8  L.  R.  A.  769. 

Utah. —  Peck  v.  Girard  F.  &  M.  Ins.  Co., 
16  Utah  121,  51  Pac.  255,  67  Am.  St.  Rep. 
600. 

Wisconsin. —  Hammel  v.  Queen  Ins.  Co., 
50  Wis.  240,  6  N.  W.  805. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1565. 

The  mortgagor  is  not  a  necessary  party  in 
such  a  case.  State  Trust  Co.  v.  Scottish 
Union,  etc.,  Ins.  Co.,  119  Ga.  672,  46  S.  E. 
855;  Farmers'  F.  Ins.  Co.  v.  Baker,  94  Md. 
545,  51  Atl.  184;  Kent  v.  Mtna,  Ins.  Co.,  84 
N.  Y.  App.  Div.  428,  82  N.  Y.  Suppl.  817; 
Cone  V.  Niagara  F.  Ins.  Co.,  3  Thomps.  &  C. 
(N.  Y.)  33  [affirmed  in  60  N.  Y.  619]  ;  Rog- 
ers V.  Traders'  Ins.  Co.,  6  Paige  (N.  Y.) 
583. 

95.  Alaiama. —  Fire  Ins.  Companies  v. 
Felrath,  77  Ala.  194,  54  Am.  Rep.  58. 

Illinois. —  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Johnson,  77  111.  598. 

Indiana. —  jEtna  Ins.  Co.  v.  Baker,  71  Ind. 
102. 

Louisiana. —  Lane  v.  Sun  Mut.  Ins.  Co.,  35 
La.  Ann.  224. 

Michigan. —  Hartford  F.  Ins.  Co.  v.  Da- 
venport, 37  Mich.  609. 

Mississippi. —  Scottish  Union,  etc.,  Ins.  Co. 
V.  Enslie,  78  Miss.  157,  28  So.  822. 

Texas. —  Georgia  Home  Ins.  Co.  v.  Leav- 
erton,  (Civ.  App.  1895)  33  S.  W.  579. 

Wisconsin. —  Carberry  v.  German  Ins.  Co., 
86  Wis.  323,  56  N.  W.  920. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  |  1565. 

96.  Kent  v.  Mtnsi  Ins.  Co.,  84  N.  Y.  App. 
Div.  428,  82  N.  Y.  Suppl.  817;  Proctor  v. 
Georgia  Home  Ins.  Co.,  124  N.  C.  265,  32 
S.  E.  716;  Williamson  v.  Michigan  F.  &  M. 
Ins.  Co.,  86  Wis.  393,  57  N.  W.  46,  39  Am. 
St.  Rep.  906. 

97.  Delaware. —  Schilansky  v.  Merchants', 
etc.,  F.  Ins.  Co.,  4  Pennew.  293,  55  Atl. 
1014. 

Louisiana. — Lane  v.  Sun  Mut.  Ins.  Co.,  35 
La.  Ann.  224. 
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Massachusetts. —  Copeland  v.  Mercantile 
Ins.  Co.,  6  Pick.  198;  Ward  v.  Wood,  13 
Mass.  539. 

Missouri. —  Branigan  v.  Jefferson  Mut.  F. 
Ins.  Co.,  102  Mo.  App.  70,  76  S.  W.  643. 

New  Hampshire. — Folsom  v.  Orient  F.  Ins^ 
Co.,  59  N.  H.  54. 

New  York. —  Sturm  v.  Atlantic  Mut.  Ins.. 
Co.,  63  N.  Y.  77  [affirming  38  N.  Y.  Super.. 
Ct.  281] ;  People  v.  Liverpool,  etc.,  Ins.  Co.,. 
2  Thomps.  &  C.  268 ;  Owen  v.  Farmers'  Joint 
Stock  Ins.  Co.,  10  Abb.  Pr.  N.  S.  166  note; 
Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  72,  22" 
Am.  Dec.  567. 

Ohio. —  Protection  Ins.  Co.  v.  Wilson,  6^ 
Ohio  St.  553. 

Pennsylvania. —  American  Ins.  Co.  v.  Ins- 
ley,  7  Pa.  St.  223,  47  Am.  Dec.  509 ;  De  Bolle 
V. '  Pennsylvania  Ins.  Co.,  4  Whart.  68,  33- 
Am.  Dec.  38. 

West  Virginia. —  Murdock  v.  Franklin  Ins. 
Co.,  33  W.  Va.  407,  10  S.  E.  777,  7  L.  R.  A. 
572. 

United  States. —  California  Ins.  Co.  v.. 
Union  Compress  Co.,  133  U.  S.  387,  10  S.  Ct.. 
365,  33  L.  ed.  730;  Queen  Ins.  Co.  v.  Union 
Bank,  etc.,  Co.,  Ill  Fed.  697,  49  C.  C.  A.. 
555;  Thatch  v.  Metropole  Ins.  Co.,  11  Fed.. 
29,  3  McCrary  387;  Hatch  v.  Metropole  Ins.. 
Co.,  11  Fed.  Cas.  No.  6,207a. 

Canada. —  Marrin  v.  Stadacona  Ins.  Co.,  43- 
U.  C.  Q.  B.  556  [affirmed  in  4  Ont.  App.. 
330] ;  Dear  v.  Western  Assur.  Co.,  41  U.  C. 
Q.  B.  553. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1558.. 

An  agent  insuring  for  the  benefit  of  hi& 
principal  may  bring  action  -in  his  own  name- 
on  the  policy.  Davis  v.  Boardman,  12  Mass.. 
80;  Barnes  v.  Union  Mut.  F.  Ins.  Co.,  45 
N.  H.  21;  Pitney  v.  Glen's  Falls  Ins.  Co., 
65  N.  Y.  6. 

Where  one  procured  insurance"  for  himself 
and  others  concerned,  and  had  already  pro- 
tected his  own  interest  by  a  prior  policy,  it 
was  held  that  he  could  not  recover  in  his 
own  name.  Gardner  v.  Bedford  Ins.  Co.,  17" 
Mass.  613. 

A  policy  insuring  two  parties  as  their  in- 
terest may  appear  constitutes  a  several  con- 
tract on  which  either  may  sue  without  join- 
ing the  other.  Sullivan  v.  Spring  Garden 
Ins.  Co.,  34  N.  Y.  App.  Div.  128,  54  N.  Y.. 
Suppl.  629. 

98.  Illinois. —  Traders'  Ins.  Co.  v.  Pacaud,. 
51  111.  App.  252. 

Kansas. — German  F.  Ins.  Co.  v.  Thompson,, 
43  Kan.  567,  23  Pac.  608. 
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the  proceeds  of  a  policy  of  insurance  on  real  property  on  the  death  of  the  insured, 
and  the  action  should  therefore  be  brought  in  the  name  of  the  former."' 

g.  In  Actions  Against  Mutual  Companies.  On  a  policy  issued  by  a  mutual 
company  which  insures  only  its  members,  the  action  should  be  brought  by  the- 
member,^  and  not  by  an  assignee,^  unless  by  the  provisions  of  the  charter  the' 
assignee  under  an  assignment  approved  by  the  company  becomes  a  member  of 
the  company.' 

2.  Joinder  of  Plaintiffs.  If  two  or  more  persons  are  named,  either  as  having 
a  joint  or  a  several  interest  in  the  property  covered  by  the  policy,  they  may  sue  as 
joint  plaintiffs.*  And  if  two  persons  have  become  jointly  interested  in  the 
proceeds,  they  may  be  joined  as  plaintiff    under  the  usual  statutory  provisions.* 


Louisiana. — Ballard  v.  Merchants'  Ins.  Co., 
9  La.  258,  29  Am.  Dec.  444. 

New  Jersey. —  State  Ins.  Co.  v.  Maackens, 
3d  N.  J.  L.  564. 

New  York. —  Harvey  v.  Cherry,  76  N.  Y. 
436  [affirming  12  Bmh  354] ;  Pitney  v.  Glen's 
Falls  Ins.  Co.,  65  N.  Y.  6;  Frink  v.  Hamp- 
dan  Ins.  Co.,  31  How.  Pr.  30. 

Texas. —  Allison  v.  Phoenix  Ins.  Co.,  87 
Tex.  593,  30  S.  W.  547. 

West  Virginia. —  Ritchie  County  Bank  v. 
Fireman's  Ins.  Co.,  55  W.  Va.  261,  47  S.  B. 
94. 

Gamada. —  Hamilton  Bank  v.  Western  As- 
sur.  Co.,  38  U.  C.  Q.  B.  609. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1559. 
See  also  supra,  XXI,  D,  1,  b.  And  see,  gen- 
erally, Paeties. 

Suit  by  beneficiary  alone. —  If  the  interest 
of  the  person  for  whose  benefit  the  policy 
is  taken  exceeds  the  amount  of  the  insurance, 
the  suit  may  be  brought  in  his  name  alone 
(Donaldson  v.  Sun  Mut.  Ins.  Co.,  95  Tenn. 
280,  32  S.  W.  251),  especially  if  the  policy 
has  been  taken  at  his  expense  (Westchester 
F.  Ins.  Co.  V.  Foster,  90  111.  121). 

99.  Pfister  v.  Gerwig,  122  Ind.  567,  23 
N.  E.  1041 ;  Westchester  F.  Ins.  Co.  v.  Dodge, 
44  Mich.  420,  6  N.  W.  865;  Farmers'  Mut. 
Ins.  Co.  V.  Graybill,  74  Pa.  St.  17.  This  rule 
is  recognized  by  the  usual  provision  in  poli- 
cies that  the  insurance  is  to  the  insured  or 
his  legal  representatives.  Lappin  v.  Charter 
Oak  F.  &  M.  Ins.  Co.,  58  Barb.  (N.  Y.)  325; 
Baldwin  v.  Pennsylvania  F.  Ins.  Co.,  206  Pa. 
St.  248,  55  Atl.  970;  Georgia  Home  Ins.  Co. 
V.  Kinnier,  28  Gratt.   (Va.)   88. 

1.  Blanchard  v.  Atlantic  Mut.  F.  Ins.  Co., 
33  N.  H.  9;  Nevins  v.  Rockingham  Mut.  F. 
Ins.  Co.,  25  N.  H.  22. 

2.  Folsom  V.  Belknap  County  Mut.  F.  Ins. 
Co.,  30  N.  H.  231 ;  Rollins  v.  Columbian  Mut. 
F.  Ins.  Co.,  25  N.  H.  200. 

3.  Stimpson  v.  Monmouth  Mut.  F.  Ins.  Co., 
47  Me.  379;  Barnes  v.  Union  Mut.  F.  Ins. 
Co.,  45  N.  H.  21;  Shepherd  v.  Union  Mut. 
F.  Ins.  Co.,  38  N.  H.  232 ;  Folsom  v.  Belknap 
County  Mut.  F.  Ins.  Co.,  30  N.  H.  231;  Rol- 
lins V.  Columbian  Mut.  F.  Ins.  Co.,  25  N.  H. 
200;  Flanagan  v.  Camden  Mut.  Ins.  Co.,  25 
N.  J.  L.  506 ;  Mann  v.  Herkimer  County  Mut. 
Ins.  Co.,  4  Hill    (N.  Y.)    187. 

4.  Indiana. —  Home  Ins.  Co.  v.  Gilman,  112 
Ind.  7,  13  N.  E.  118. 

Iowa. —  Graves    v.    Merchants',    etc.,    Ins. 


Co.,  82  Iowa  637,  49  N.  W.  65,  31  Am.  St. 
Rep.  507. 

Kentucky. —  Kenton  Ins.  Co.  «.  Osborne, 
51  S.  W.  306,  21  Ky.  L.  Rep.  330. 

Maryland. —  Fireman's  Ins.  Co.  v.  Floss, 
67  Md.  403,  10  Atl.  139,  1  Am.  St.  Rep. 
398. 

Massachusetts. —  Tate  v.  Citizens'  Mut.  F. 
Ins.  Co.,  13  Gray  79. 

Michigan. —  Castner  v.  Farmers'  Mut.  F. 
Ins.  Co.,  46  Mich.  15,  8  N.  W.  554. 

Minnesota. — Kausel  v.  Minnesota  Farmers' 
Mut.  F.  Ins.  Assoc,  31  Minn.  17,  16  N.  W. 
430,  47  Am.  Rep.  776. 

New  York. — Besant  v.  Glens  Falls  Ins.  Co.,, 
72  N.  Y.  App.  Div.  270,  76  N.  Y.  Suppl.  35. 

Pennsylvania. —  Manhattan  Ins.  Co.  v.. 
Webster,  59  Pa.  St.  227,  98  Am.  Dec.  332. 

Tennessee. —  Hobbs  v.  Memphis  Ins.  Co., 
1  Sneed  444. 

Texas. —  Lion  F.  Ins.  Co.  v.  Heath,  29  Tex. 
Civ.  App.  203,  68  S.  W.  305. 

Vermont. —  Davis  v.  New  England  F.  Ins. 
Co.,  70  Vt.  217,  39  Atl.  1095. 

Washington. —  Hedican  v.  Pennsylvania  F. 
Ins.  Co.,  21  Wash.  488,  58  Pac.  574. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1568. 

If  one  has  assigned  his  interest  to  another 
interested  party,  the  suit  may  be  brought  by 
the  person  in  whom  both  interests  are  thus 
combined.  Murdock  v.  Chenango  County 
Mut.  Ins.  Co.,  2  N.  Y.  210;  Howard  v.  Al- 
bany Ins.  Co.,  3  Den.  (N.  Y.)  301;  Hutchin- 
son V.  Niagara  Dist.  Mut.  F.  Ins.  Co.,  39 
U.  C.  Q.  B.  483. 

5.  Arkansas. —  Burlington  Ins.  Co.  v.  Low- 
ery,  61  Ark.  108,  32  S.  W.  383,  54  Am.  St. 
Rep.  196. 

Louisiana. —  McClelland  v.  Greenwich  Ins. 
Co.,  107  La.  124,  31  So.  691. 

Minnesota. —  Ermentrout  v.  American  F. 
Ins.  Co.,  60  Minn.  418,  62  N.  W.  543. 

Missouri. —  Farmers'  Bank  v.  Manchester 
Assur.  Co.,  106  Mo.  App.  114,  80  S.  W.  299; 
Anthony  v.  German  American  Ins.  Co.,  48 
Mo.  App.  65. 

New  York. —  Winne  v.  Niagara  F.  Ins.  Co., 
91  N.  Y.  185  [affirming  25  Hun  563]  ;  Lasher 
V.  Northwestern  Nat.  Ins.  Co.,  18  Hun  98. 
[affirming  55  How.  Pr.  324]  ;  Bruckheimer 
V.  Merchants'  Ins.  Co.,  I  N.  Y.  City  Ct.  363. 

Texas. —  Georgia  Home  Ins.  Co.  v.  Leaver- 
ton,  (Civ.  App.  1895)  33  S.  W.  579;  Alamo 
F.  Ins.  Co.  V.  Schmitt,  10  Tex.  Civ.  App.  550, 
30  S.  W.  833. 
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3.  Defendants.  If  there  are  two  or  niore  policies  in  different  companies 
covering  the  same  loss,  the  insured  may  bring  action  on  any  one  of  them,  or  sepa- 
rate actions  on  any  number  of  them,  recovering  to  the  extent  of  the  insurance 
under  each  policy,  until  his  loss  is  fully  satisfied,  leaving  the  companies  to  settle 
their  respective  liabilities  between  themselves  by  contribution ; '  unless  by  the 
provisions  of  the  policies  the  liability  of  the  companies  is  limited  to  their  pro- 
rata share  of  the  loss.'  Insurers  who  have  become  jointly  or  severally  liable 
under  the  same  policy  may  be  joined  as  defendants  in  an  action  thereon ;  and  if 
they  are  severally  liable,  separate  judgments  may  be  had  against  them.'  A 
necessary  party  united  in  interest  with  plaintifE  who  refuses  to  join  with  the 
latter  may  be  made  a  defendant.' 

E.  Service  of  Process.  Process  may  be  served  upon  officers  of  the  com- 
pany, as  in  other  cases  of  actions  against  corporations,^"  but  not  on  a  mere  agent," 
unless  statutory  provisions  authorize  service  upon  agents.'''     For  the  purpose  of 


Wisconsin. —  Great  Western  Compound  Co. 
V.  Mtaa.  Ins.  Co.,  40  Wis.  373. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1568. 
And  see,  generally,  Pabties. 

Where  the  entire  loss  is  payable  to  the 
mortgagee  or  assignee,  it  seems  that  it  is 
not  necessary  to  join  the  mortgagor  or  as- 
signor. Michael  v.  St.  Louis  Mut.  F.  Ins. 
Co.,  17  Mo.  App.  23;  Cone  v.  Niagara  F. 
Ins.  Co.,  60  N.  Y.  619  [affirming  3  Thomps. 
&  C.  33] ;  Roussel  v.  St.  Nicholas  Ins.  Co., 
52  How.  Pr.  (N.  Y.)  495;  Bruckheimer  v. 
Merchants'  Ins.  Co.,  1  N.  Y.  City  Ct.  363. 

6.  Cromie  v.  Kentucky,  etc,,  Mut.  Ins.  Co., 
15  B.  Mon.  (Ky.)  432;  Millaudon  v.  Western 
M.  &  F.  Ins.  Co.,  9  La.  27,  29  Am.  Dec.  433 ; 
Wiggin  V.  Suffolk  Ins.  Co.,  18  Pick.  (Mass.) 
145,  29  Am.  Dec.  576.    See  supra,  XX,  E. 

7.  Fire  Ins.  Assoc,  v.  Merchants',  etc., 
Trausp.  Co.,  66  Md.  339,  7  Atl.  905,  59  Am. 
Rep.  162.     See  supra,  XVI,  C. 

8.  Germania  F.  Ins.  Co.  v.  Boykin,  12 
Wall.   (U.  S.)  433,  20  L.  ed.  442. 

Lloyd's  policies. — ^Underwriters  agreeing  to 
pay  their  proportionate  shares  of  the  loss, 
not  exceeding  in  the  aggregate  the  amount 
insured,  under  the  form  of  joint  obligation 
known  as  a  Lloyd's  policy,  may  be  all  sued 
in  an  action  on  the  policy.  Sutherlin  v. 
Underwriters'  Agency,  53  Ga.  442;  American 
Lueol  Co.  V.  Lowe,  41  N.  Y.  App.  Div.  S'OO, 
58  N.  Y.  Suppl.  687;  Isear  ».  McMahon,  16 
Misc.  (N.  Y.)  95,  37  N.  Y.  Suppl.  1101,  25 
N.  Y.  Civ.  Proc.  217.  If  the  underwriters 
act  as  an  association,  using  a,  common  name, 
the  action  may  be  brought  against  them  as 
an  association  (Toronto  Bank  v.  Manufac- 
turers', etc.,  Fire  Assoc,  63  N.  J.  L.  5,  42 
Atl.  761)  under  statutory  provisions  in  some 
jurisdictions  (see  Associations,  4  Cyc.  313, 
314)  ;  but  it  is  usually  provided  in  such 
policies  that  action  shall  only  be  brought 
against  the  manager  or  attorney  in  fact  rep- 
resenting the  individual  underwriters,  and 
such  a  provision  is  valid  (Enterprise  Lum- 
ber Co.  V.  Mundy,  62  N.  J.  L.  16,  42  Atl. 
1063;  Leiter  v.  Beecher,  2  N.  Y.  App.  Div. 
577,  37  N.  Y.  Suppl.  1114;  Gilchrist  v. 
Perrysburg,  etc.,  Transp.  Co.,  21  Ohio  Cir. 
Ct.  19,  11  Ohio  Cir.  Dec.  350),  especially  if 
the  manager  or  attorney  thus  named  is  one 
of  the  underwriters   (Kalli  v.  White,  21  Misc. 
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(N.  Y.)  285,  47  N.  Y.  Suppl.  197,  4  N.  Y. 
Annot.  Cas.  357 ;  Perrysburg,  etc.,  Transp. 
Co.  v.  Gilchrist,  24  Ohio  Cir.  Ct.  165).  But 
if  the  attorney  named  is  not  one  of  the 
underwriters,  it  seems  that  the  action  should 
be  brought  against  one  of  the  parties  liable 
under  the  policy.  Toronto  Bank  v.  Manu- 
facturers', etc..  Fire  Assoc,  63  N.  J.  L.  5, 
42  Atl.  761;  Ralli  v.  White,  21  Misc.  (N.  Y.) 
285,  47  N.  Y.  Suppl.  197,  4  N.  Y.  Annot.  Cas. 
357.  At  any  rate  if  the  attorney  or  man- 
ager named  has  ceased  to  represent  the  asso- 
ciation, the  action  should  be  brought  against 
the  underwriters,  or  some  one  of  them.  Ralli 
V.  White,  20  Misc.  (N.  Y.)  635,  46  N.  Y. 
Suppl.  376;  American  Lucol  Co.  v.  Lowe,  41 
N.  Y.  App.  Div.  500,  58  N.  Y.  Suppl.  687; 
Perrysburg,  etc.,  Transp.  Co.  v.  Gilchrist,  24 
Ohio  Cir.  Ct.  165;  Gilchrist  v.  Perrysburg, 
etc.,  Transp.  Co.,  21  Ohio  Cir.  Ct.  19,  11 
Ohio  Cir.  Dec.  350.  So  if  for  any  other 
reason  the  action  cannot  be  maintained 
against  the  attorney  suit  may  be  brought 
against  the  underwriters  (American  Lucol 
Co.  V.  Blanchard,  26  Misc  (N.  Y.)  315, 
57  N.  Y.  Suppl.  14)  and  the  recovery  of 
judgment  against  the  attorney  will  not  bar 
a  subsequent  action  against  the  underwrit- 
ers (Enterprise  Lumber  Co.  v.  Mimdy,  62 
N.  J.  L.  16,  42  Atl.  1063). 

9.  Lewis  V.  Guardian  F.,  etc,  Assur.  Co., 
93  N.  Y.  App.  Div.  157,  87  N.  Y.  Suppl. 
525. 

10.  Henderson  v.  Maryland  Home  F.  Ins. 
Co.,  90  Md.  47,  44  Atl.  1020;  Whalan  v.  Mu- 
tual Aid  Soc,  2  Leg.  Rec.  (Pa.)  370.  See, 
generally,  PeoceSS. 

11.  Lesure  Lumber  Co.  v.  Mutual  F.  Ins. 
Co.,  101  Iowa  514,  70  N.  W.  761;  Weight  v. 
Liverpool,  etc,  Ins.  Co.,  30  La.  Ann.  1186; 
Parke  v.  Commonwealth  Ins.  Co.,  44  Pa.  St. 
422;  Means  v.  Lycoming  Ins.  Co.,  1  C.  PI. 
(Pa.)    6. 

13.  Georgia. — Gaines  v.  Bankers'  Alliance, 
113  Ga.  1138,  39  S.  E.  502. 

Illinois. —  Michigan  State  Ins.  Co.  V.  Ab- 
ens,  3  111.  App.  488. 

Iowa. —  Fred  Miller  Brewing  .Co.  v.  Coun- 
cil Bluffs  Ins.  Co.,  95  Iqwa  31,  63  N.  W.  565; 
Philp  V.  Covenant  Mut.  Ben.  Assoc,  62  Iowa 
633,  17  N.  W.  903 ;  State  Ins.  Co.  v.  Granger, 
62  Iowa  272,  17  N.  W.  504;  Niagara  Ins.  Co. 
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enabling  the  courts  of  a  state  to  secure  jurisdiction  in  actions  against  foreign 
companies,  it  is  often  provided  that  a  foreign  company  seeking  to  do  business  in 
a  state  shall  appoint  an  agent  or  attorney  within  the  state  upon  whom  service 
may  be  made,  and  that  in  default  of  such  appointment  service  may  be  made 
upon  some  state  officer.'^ 

F.  Pleading's  —  l.  Declaration,  Complaint,  or  Petition  —  a.  General  Requisites. 
Plaintiff  in  stating  his  cause  of  action  against  the  company  for  the  recovery  of 
money  which  he  claims  to  be  due  under  the  terms  of  his  policy,  on  a  loss,  should 
allege  the  making  of  the  contract,  his  interest  in  the  property  at  the  time  th6 
contract  Was  made  and  at  the  time  of  the  loss  such  as  to  entitle  him  to  enter 
into  and  enforce  a  valid  contract  of  insurance  thereof,  a  consideration,  the 
performance  of  all  the  conditions  required  on  his  part  under  the  terms  of  the 


v.  Rodeeker,  47  Iowa  162;  Farmers'  Ins.  Co. 
v.  Highsmith,  44  Iowa  330. 

Kansas. —  German  Ins.  Co.  v.  Boonville 
First  Nat.  Bank,  58  Kan.  86,  48  Pac.  592,  62 
Am.  St.  Rep.  601. 

Kentucky. —  Kenton  Ins.  Co.  v.  Osborne,  51 
S.  W.  306,  21  Ky.  L.  Rep.  330. 

Louisiana. —  Milwaukee  Trust  Co.  v.  Ger- 
mania  Ins.  Co.,  106  La.  669,  31  So.  298. 

Michigan. —  Hartford  F.  Ins.  Co.  v.  Owen, 
30  Mich.  441. 

Pennsylvania. —  Eberman  v.  American  F. 
Ins.  Co.,  164  Pa.  St.  515,  30  Atl.  398;  Felty 
V.  New  York  Nat.  Ace.  Soc,  19  Pa.  Co.  Ct. 
473. 

Texas. —  Southern  Ins.  Co.  •;;.  Wolverton 
Hardware  Co.,  (Sup.  1892)   19  S.  W.  615. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1572, 
1574. 

After  termination  of  agency. —  Under  a 
statute  authorizing  service  upon  the  agent 
who  issued  the  policy,  such  service  will  be 
valid,  although  the  agent  has  ceased  to  rep- 
resent the  company.  Gillespie  v.  Commercial 
Mut.  Mar.  Ins.  Co.,  12  Gray  (Mass.)  201, 
71  Am.  Dec.  743;  Pervangher  v.  Union  Casu- 
alty, etc.,  Co.,  81  Miss.  32,  32  So.  909. 

By  mail. —  As  to  provisions  for  service 
without  the  state  by  mail  see  Heart  v.  Ly- 
coming F.  Ins.  Co.,  26  Ohio  St.  594,  5  Ohio 
Dec.   (Reprint)   61,  2  West.  L.  Rec.  354. 

13.  Kansas. —  Westchester  F.  Ins.  Co.  v. 
Coverdale,  48  Kan.  446,  29  Pac.  682;  Long 
Island  Ins.  Co.  v.  Great  Western  Mfg.  Co.,  2 
Kan.  App.  377,  42  Pac.  738 ;  German  Ins.  Co. 
f.  Hall,  1  Kan.  App.  43,  41  Pac.  69. 

Massachusetts. —  Gibson  v.  Manufacturers' 
Ins.  Co.,  144  Mass.  81,  10  N.  E.  729. 

Missouri. —  Fink  v.  Lancashire  Ins.  Co..  60 
Mo.  App.  673;  U.  S.  Mut.  Ace.  Ins.  Co.  v. 
Reisinger,  43  Mo.  App.  571. 

NeiD  York. —  Gibbs  v.  Queen  Ins.  Co.,  63 
N.  Y.  114,  20  Am.  Rep.  513. 

Pennsylvania. —  Darlington  v.  Rogers,  13 
Phila.  102. 

West  Virginia. —  Webster  Wagon  Co.  v. 
Home  Ins.  Co.,  27  W.  Va.  314. 

United  States. —  Warren  Mfg.  Co.  v.  Etna 
Ins.  Co.,  29  Fed.  Cas.  No.  17,206,  2  Paine 
501. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1573. 
And  see  Insubance;  Peocess. 

Defendant  cannot  deny  consent  to  such 
service  in  conformity  to  requirements  of  the 


state  law,  in  the  absence  of  pleading  and 
proof  to  the  contrary,  if  it  transacts  business 
in  the  state.  New  York  Mut.  F.  Ins.  Co.  v. 
Hammond,  106  Ky.  386,  50  S.  W.  545,  20  Ky. 
L.  Rep.  1944. 

As  to  policies  issued  in  the  state,  such  a 
provision  is  effectual,  even  after  the  com- 
pany has  ceased  to  do  business  in  the  state. 
Germania  Ins.  Co.  v.  Ashby,  112  Ky.  303, 
65  S.  W.  611,  23  Ky.  L.  Rep.  1564,  99  Am. 
St.  Rep.  295;  Woodward  v.  Mutual  Reserve 
L.  Ins.  Co.,  178  N.  Y.  485,  71  N.  E.  10,  102 
Am.  St.  Rep.  519. 

Other  service  authorized  by  statute  will  be 
sufScient,  the  provisions  for  service  upon  a 
state  officer  being  cumulative.  Burlington 
Ins.  Co.  V.  Mortimer,  52  Kan.  784,  35  Pac. 
807;  Jones  v.  Hartford  Ins.  Co.,  88  N.  C. 
499. 

Omission  to  file  consent. — Service  upon  the 
state  officer  designated  by  statute  will  be 
valid,  although  the  foreign  company  doing 
business  in  the  state  has  not  filed  the  consent 
required  by  statute  as  a  condition.  Diamond 
Plate  Glass  Co.  v.  Minneapolis  Mut.  F.  Ins. 
Co.,  55  Fed.  27 ;  Ehrman  v.  Teutonia  Ins.  Co., 
1  Fed.  471,  1  McCrary  123.  Contra,  Lubrano 
V.  Imperial  Council  O.  of  U.  F.,  20  R.  I.  27, 
37  Atl.  345,  38  L.  R.  A.  546. 

Action  based  on  foreign  business. —  It 
seems  that  a  foreign  company  consenting  as 
required  by  statute  that  it  may  be  served  by 
process  directed  to  an  agent  designated  for 
that  purpose  in  the  state  may  be  so  served 
in  an  action  arising  out  of  business  trans- 
acted in  another  state.  Mooney  v.  Buford, 
etc.,  Mfg.  Co.,  72  Fed.  32,  18  C.  C.  A.  421 
{.distinguishing  Rehm  v.  German  Ins.,  etc., 
Inst.,  125  Ind.  135,  25  N.  E.  173].  But  the 
statutory  provisions  are  applicable  only  to 
companies  doing  business  within  the  state. 
Romaine  v.  Union  Ins.  Co.,  55  Fed.  751 ; 
Hazeltine  v.  Mississippi  Valley  F.  Ins.  Co.^ 
55  Fed.  743. 

Contract  consummated  in  foreign  state. — 
It  seems  that  the  statutory  provisions  are 
applicable  to  a  policy  of  insurance  on  prop- 
erty in  the  state,  although  the  contract  is 
consummated  in  another  state.  Firemen's 
Ins.  Co.  V.  Tlompson,  155  111.  204,  40  N.  E. 
488,  46  Am.  St.  Rep.  335  [affirming  51  111. 
.App.  339] ;  Fred  Miller  Brewing  Co.  v.  Coun- 
cil Bluffs  Ins.  Co.,  95  Iowa  31,  63  N.  W. 
565;   Gude  v.  Dakota   F.   &  M.  Ins.   Co.,  7 
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contract,  the  loss  or  damage  without  liis  fault  to  the  property  during  the  terra  ot 
the  insurance,  and  the  non-payment  of  the  amount  thus  becoming  due."  Com- 
pliance with  conditions  qualifying  the  contract  of  the  insurer,'^  as  distinguished 
from  distinct  and  collateral  provisions  in  the  nature  of  defeasances,'*  must  be 
alleged  by  plaintifE.  Where  the  declaration  follows  a  statutory  short  form  it  is 
the  better  practice  to  allege  a  loss  by  fire  and  compliance  with  conditions  prece- 
dent or  a  waiver  thereof  even  if  the  form  does  not  contain  those  averments." 

b.  Setting  Out  the  Policy.  As  in  any  other  action  on  a  written  contract  ^'  the 
policy  itself  or  so  much  thereof  as  pertains  to  the  obligation  the  breach  of  which 
is  complained  of  should  be  set  out  in  the  pleadings  or  by  way  of  exhibit  in  an 
action  brought  thereon.''  But  if  the  action  is  on  an  agreement  to  insure,  although 
the  terms  of  the  agreement  are  to  be  ascertained  from  the  terms  of  the  policy 
which  the  company  should  have  issued,^  yet  it  is  not  necessary  to  set  out  such  a 
policy,  nor  allege  the  specific  terms  thereof,  inasmuch  as  the  action  is  not  on  the 
policy,  but  on  the  agreement.^'     Nor  is  it  necessary  to  set  out  any  collateral  agree- 


S.  D.  644,  65  N".  W.  27,  58  Am.  St.  Rep.  860; 
Osborne  v.  Shawmut  Ins.  Co.,  51  Vt.  278. 

14.  Cases  as  to  proper  allegations  under 
special  headings  are  cited  infra,,  subsections 
XXI,  F,  1,  b  et  seq.  The  following  cases  il- 
lustrate the  general  requirements  of  plain- 
tiff's pleadings: 

California. —  Clark  v.  Phcenix  Ins.  Co.,  36 
Cal.  168. 

Colorado. —  Tabor  v.  Goss,  etc.,  Mfg.  Co., 
11  Colo.  419,  18  Pac.  537. 

Missouri. —  Sisk  v.  American  Cent.  F.  Ins. 
Co.,  95  Mo.  App.  695,  69  S.  W.  687;  Murphy 
V.  North  British,  etc.,  Ins.  Co.,  70  Mo.  App. 
78.   • 

Ohio. —  Hughs  V.  Farmers'  Ins.  Co.,  4  Ohio 
Dee.   (Reprint)   412,  2  Clev.  L.  Rep.  125. 

Texas. — Underwriters'  Fire  Assoc,  v.  Henry, 
(Civ.  App.  1904)  79  S.  W.  1072. 

Vermont. —  Hersey  v.  Northern  Assur.  Co., 
75  Vt.  441,  56  Atl.  95. 

Washington. —  Madigan  v.  West  Coast  F.  & 
M.  Ins.  Co.,  3  Wash.  454,  28  Pac.  1027; 
Emigh  V.  State  Ins.  Co.,  3  Wash.  122,  27  Pac. 
1063. 

United  States. —  Mack  v.  Lancashire  Ins. 
Co.,  4  Fed.  59,  2  McCrary  211. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1575. 

Domicile  of  defendant. —  Where  defendant 
was  named  as  the  "  Phoenix  Insurance  Co.  of 
Brooklyn,  New  York,"  in  the  title  of  the  cause 
and  was  likewise  designated  in  the  policy,  it 
was  held  that  the  state  under  whose  laws  de- 
fendant was  organized  was  sufficiently  al- 
leged. Phoenix  Ins.  Co.  ■;;.  McAtee,  (Ind.  App. 
1904)  70  N.  E.  947,  the  court  refusing  to  con- 
cede, however,  that  such  an  allegation  was 
essential. 

The  expression  "for  the  use  and  benefit" 
of  a  named  person  appearing  only  as  an  ad- 
junct to  the  description  of  plaintiff  has  no 
force  to  change  the  issue  that  would  other- 
wise be  made.  Clay  F.  &  M.  Ins.  Co.  v. 
Huron  Salt,  etc.,  Mfg.  Co.,  31  Mich.  346. 

15.  Powers  v.  New  England  F.  Ins.  Co., 
68  Vt.  390,  35  Atl.  331;  Cooledge  v.  Conti- 
nental Ins.  Co.,  67  Vt.  14,  30  Atl.  798,  both 
cases  holding  that  insurance  of  property  while 
in  a  specified  location  must  not  be  alleged- 
without  the  qualification. 
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16.  These  are  matters  of  defense.  Cool- 
edge  V.  Continental  Ins.  Co.,  67  Vt.  14,  30 
Atl.  798.    See  also  infra,  XXI,  F,  3,  c. 

17.  German-American  Ins.  Co.  v.  David- 
son, 67  Ga.  11. 

18.  See  Contracts,  9  Cyc.  712-714;  and, 
generally.  Pleadings. 

19.  Georgia. —  Southern  Mut.  Ins.  Co.  v. 
Turnley,   100  Ga.   296,  27   S.  E.  975. 

Illinois. —  Germania  F.  Ins.  Co.  v.  Lieber- 
man,   58  111.   117. 

Indiana. —  Indiana    Ins.    Co.    v.    Hartwell, 

100  Ind.    566;    Western   Assur.    Co.   v.   Mc- 
Carty,  18  Ind.  App.  449,  48  N.  E.  265. 

Maryland. —  Caledonian  Ins.  Co.  v.  Traub, 
80  Md.  214,  30  Atl.  904. 

Missouri. —  McHoney  v.  German  Ins.  Co., 
37  Mo.  App.  218. 

New  York. —  Sullivan  v.  Spring  Garden 
Ins.  Co.,  34  N.  Y.  App.  Div.  128,  54  N.  Y. 
Suppl.  629. 

Texas. —  Commercial  Union  Assur.  Co.  v. 
Dunbar,  7  Tex.  Civ.  App.  418,  26  S.  W.  628. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1588. 

Under  the  common  counts  alone,  the  pol- 
icy is  not  admissible  in  evidence.  Rochester 
German  Ins.  Co.  v.  Heflfron,  89  111.  App.  659. 

A  part  of  the  pleadings. —  The  terms  of 
the  contract  thus  set  out  in  the  pleadings, 
or  incorporated  therein  by  reference,  are  to 
be  considered  a  part  of  the  pleadings,  .^tna 
Ins.  Co.  V.  8trout„  16  Ind.  App.  160,  44 
N.  E.  934;  Hudson  v.  Scottish  Union,  etc., 
Ins.  Co.,  110  Ky.  722,  62  S.  W.  513,  23  Ky. 
L.   Rep.    116. 

If  it  is  impossible  to  set  out  a  copy  of  the 
Instrument,  plaintiff's  excuse  for  not  doing 
so  should  be  alleged.  Hartford  Nat.  F.  Ins. 
Co.  V.  Strebe,  16  Ind.  App.  110,  44  N.  E.  768. 

20.  See  supra.  III,  D,  4. 

31.  Indiana.. —  New  England  F.  &  M.  Ins. 
Co.  V.  Robinson,  25  Ind.  536;  Western  Assur. 
Co.  V.  McAlphin,  23  Ind.  App.  220,  55  N.  E. 
119,  77  Am.  St.  Rep.  423. 

Minnesota. —  Ganser  v.  Fireman's  Fund 
Ins.  Co.,  34  Minn.  372,  25  N.  W.  943. 

Missouri. —  Duff  v.  Philadelphia  Fire  As- 
soc, 129  Mo.  460,  30  S.  W.  1034  [reversing 
56  Mo.  App.  355] ;  King  v.  Phoenix  Ins.  Co., 

101  Mo.  App.  163,  76  S.  W.  55. 
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ments  or  stipulations  which  do  not  constitute  an  essential  part  of  the  formal 
written  instrument.^^  Thus  it  is  not  necessary  to  set  out  the  application,  even 
though  it  contains  stipulations  on  the  part  of  the  insured,*^  unless  by  the  terms 
•of  the  policy  such  stipulations  in  the  application  are  incorporated  into  and  made 
a  part  of  the  policy.'^ 

e.  Consideration.  Plaintiff  should  allege  a  consideration  for  the  contract,^' 
as  in  other  actions  founded  on  contract.^  But  the  conditions  in  the  policy  are 
not  a  part  of  the  consideration.'' 

d.  Cause  of  Action  Accrued.  It  is  usual  to  provide  that  the  money  to  be 
paid  shall  not  be  due,  nor  any  action  brought  therefor  within  a  specified  time 
after  notice  and  proofs  of  loss  have  been  given ;  ^  and  it  is  therefore  necessary  to 
show  that  a  cause  of  action  has  accrued,  by  alleging  the  giving  of  notice  and  the 
making  of  proofs  and  the  date  thereof.^' 

e.  Assignment  or  Beneficial  Interest.  If  plaintiff  is  not  the  party  with  whom 
the  contract  was  made,  but  claims  thereunder  as  assignee,  he  must  make  such 


Texas. —  Merchants'  Ins.  Co.  v.  Arnold, 
(Civ.  App.   1895)    32  S.  W.  579. 

Wisconsin. — Schwahn  v.  Michigan  F.  & 
M.  Ins.  Co.,  89  Wis.  84,  61  N.  W.  78. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1588. 

Contra. —  Concordia  F.  Ins.  Co.  v.  Heffron, 
84  111.  App.  610;  Mallette  v.  British- Ameri- 
can Assur.  Co.,  91  Md.  471,  46  Atl.  1005; 
Trask  v.  German  Ins.  Co.,  58  Mo.  App. 
431. 

22.  East  Texas  F.  Ins.  Co.  v.  Dyches,  56 
"Tex.  565;  Powers  v.  New  England  F.  Ins. 
'Co.,  68  Vt.  390,  35  Atl.  331;  Farrell  v. 
American  Employers'  Liability  Ins.  Co.,  68 
Vt.  136,  34  Atl.  478;  Cooledge  v.  Continental 
Ins.  Co.,  67  Vt.  14,  30  Atl.  798;  Simmons  v. 
West  Virginia  Ins.  Co.,  8  W.  Va.  474;  Troy 
F.  Ins.  Co.  V.  Carpenter,  4  Wis.  20. 

23.  California. — ^Tischler  v.  California 
Tarmers'  Mut,  P.  Ins.  Co.,  66  Cal.  178,  4 
Pac.  1169. 

District  of  Columbia. —  Jacobs  v.  National 
L.  Ins.  Co.,  1  MacArthur  632. 

Illinois. —  Phenix  Ins.  Co.  v.  Stocks,  149 
111.  319,  36  N.  E.  408  [affirming  40  111.  App. 
-64]  ;  New  England  F.  &  M.  Ins.  Co.  v.  Wet- 
more,  32  111.  221;  Herron  v.  Peoria  M.  &  F. 
Ins.  Co.,  28  111.  235,  81  Am.  Dec.  272. 

Indiana. —  Phoenix  Ins.  Co.  i>.  Stark,  120 
Ind.  444,  22  N.  E.  413;  Penn  Mut.  L.  Ins. 
Co.  V.  Wiler,  100  Ind.  92,  50  Am.  Rep. 
769 ;  Continental  L.  Ins.  Co.  v.  Kessler,  84 
Ind.  310;  Mutual  Ben.  L.  Ins.  Co.  v.  Cannon, 
48  Ind.  264;  Commonwealth's  Ins.  Co.  v. 
Monninger,  18  Ind.  352;  Indiana  Farmers' 
I/ive  Stock  Ins.  Co.  v.  Byrkett,  9  Ind.  App. 
443,  36  N.  E.  779 ;  Phenix  Ins.  Co.  v.  Lorenz, 
7  Ind.  App.  266,  34  N.  E.  495. 

North  Carolina. —  Britt  v.  Mutual  Ben.  L. 
Ins.  Co.,  105  N.  C.  175,  10  S.  E.  896. 

United  States. —  Connecticut  Mut.  L.  Ins. 
Co.  V.  McWhirter,  73  Fed.  444,  19  C.  C.  A. 
519. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1588. 

24.  Cowan  v.  Phenix  Ins.  Co.,  78  Cal.  181, 
'20  Pac.  408 ;  Gilraore  v.  Lycoming  F.  Ins.  Co., 
S5  Cal.  123;  Throop  v  .North  American  P. 
Ins.   Co.,    19  Mich.   423. 

The  by-laws  of  the  company  need  not  be 
set  out,   although  they  are  attached  to  the 


policy.      Troy    P.    Ins.    Co.    v.    Carpenter,    4 
Wis.  20. 

25.  Ohio  Farmers'  Ins.  Co.  v.  Stowman,  16 
Ind.  App.  205,  44  N.  E.  558,  940;  Western 
Horse,  etc.,  Ins.  Co.  v.  Soheidle,  18  Nebr. 
495,  25  N.  W.  620 ;  Fire  Ins.  Assoc,  v.  Miller, 
2  Tex.  App.  Civ.  Cas.  §  332;  River  Falls 
Bank  v.  German  American  Ins.  Co.,  72  Wis. 
535,  40  N.  W.  506. 

26.  See  Contracts,  9  Cyc.  717  et  seq. 

27.  Loekwood  v.  Middlesex  Mut.  Assur. 
Co.,  47  Conn.  553,  they  need  not  be  alleged. 

28.  See  supra,  XXI,  C,  1. 

39.  California. — Cowan  v.  Phenix  Ins.  Co., 
78  Cal.  181,  20  Pac.  408;  Doyle  v.  Phoenix 
Ins.  Co.,  44  Cal.  264. 

Delaware. —  Pierson  v.  Springiield  P.  &  M. 
Ins.  Co.,  7  Houst.  307,  31  Atl.  966. 

Kansas. —  German  Ins.  Co.  v.  Hall,  1  Kan. 
App.  43,  41  Pac.  69. 

Missouri. —  Taylor  v.  National  Temperance 
Relief  Union,  94  Mo.  35,  6  S.  W.  71. 

New  York. —  Clemens  v.  American  P.  Ins. 
Co.,  70  N.  Y.  App.  Div.  435,  75  N.  Y.  Suppl. 
484,  10  N.  Y.  Annot.  Cas.  420. 

South  Dakota. —  Baton  Rouge  First  Nat. 
Bank  v.  Dakota  P.  &  M.  Ins.  Co.,  6  S.  D. 
424,  61  N.  W.  439. 

Texas. —  Pennsylvania  P.  Ins.  Co.  v.  Paires, 
13  Tex.  Civ.  App.  Ill,  35  S.  W.  55. 

Vermont. —  Cooledge  v.  Continental  Ins. 
Co.,  67  Vt.  14,  30  Atl.  798. 

West  Virginia. —  Simmons  v.  West  Vir- 
ginia Ins.  Co.,   8  W.  Va.  474. 

Wisconsin. —  Butternut  Mfg.  Co.  v.  Manu- 
facturers' Mut.  P.  Ins.  Co.,  78  Wis.  202,  47 
N.  W.  366;  Benedix  v.  German  Ins.  Co.,  78 
Wis.  77,  47  N.  W.  176;  Carberry  v.  German 
Ins.  Co.,  51  Wis.  605,  8  N.  W.  406. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1579. 
And  see  Contkacts,  9  Cyc.  719. 

General  allegation. —  It  is  said,  however, 
that  under  a  statute  authorizing  plaintiff  to 
plead  generally  the  performance  of  the  con- 
ditions of  a  contract  on  his  part,  it  is  suffi- 
cient in  this  respect  to  make  such  general 
allegation  with  reference  to  the  conditions  of 
the  policy.  McGannon  v.  Millers'  Nat.  Ins. 
Co.,  171  Mo.  143,  71  S.  W.  160,  94  Am.  St. 
Rep.  778.     See  Contbacts,  9  Cyc.  722. 
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allegations  as  to  assignment  as  will  entitle  him  to  bring  the  action.^"  And  if  he 
claims  as  the  person  for  whose  benefit  the  policy  was  taken,  he  should  allege  his 
interest  in  such  way  as  to  bring  himself  within  the  conditions  of  the  policy. 

f.  Ownership  and  Insurable  Interest.  Insurable  interest  on  the  part  of  the 
insured  in  the  property  is  essential,  not  only  at  the  time  of  the  loss,  but  also  at 
the  time  of  the  making  of  the  contract.^  Therefore  it  is  essential  for  plaintifE  in. 
stating  his  cause  of  action  under  the  policy  to  allege  such  interest  as  existing  at 
the  time  the  policy  was  executed,  and  also  at  tlie  time  of  the  loss.^'  As  the  insur- 
able interest  is  usually  that  of  owner,  it  is  commonly  said  in  the  cases  that  plain- 
tiff must  allege  ownership  of  the  property.**  But  such  allegation  may  be  made 
in  general  terms  or  inf erentially ;  and  indeed  it  has  been  repeatedly  held  that  it 


30.  Georgia. — Hartford  F.  Ins.  Co.  v.  Amos, 
98  Ga.  533^  25  S.  E.  575. 

Illinois. —  Commercial  Ins.  Co.  v.  Treas- 
ury Bank,  61  111.  482,  14  Am.  Eep.  73. 

Minnesota. —  Morley  v.  Liverpool,  etc.,  Ins. 
Co.,  76  Minn.  285,  79  N.  W.  103. 

?/eio  York. —  Granger  v.  Howard  Ins.  Co., 
5  Wend.  200. 

Pennsylvania. —  Harley  v.  Lebanon  Mut. 
Ins.  Co.,  120  Pa.  St.  182,  13  Atl.  833. 

Wisconsin. —  River  Falls  Bank  v.  German 
American  Ins.  Co.,  72  Wis.  535,  40  N.  W.  506. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1581. 
And   see   Assignments,   4   Cyc.    105   et  seq. 

31.  Bartlett  v.  Iowa  State  Ins.  Co.,  77 
Iowa  86,  41  N.  W.  579;  Chrisman  v.  State 
Ins.  Co.,  16  Oreg.  283,  18  Pae.  466;  Donald- 
son V.  Sun  Mut.  Ins.  Co.,  95  Tenn.  280,  32 
S.  W.  251;  Great  Western  Compound  Co.  v. 
^tna  Ins.  Co.,  40  Wis.  373. 

32.  See  supra,  II,  C,  1. 

33.  Indiana. —  .^Etna  Ins.  Co.  v.  Kittles,  81 
Ind.  96;  Home  Ins.  Co.  v.  Duke,  75  Ind.  535; 
Prussian  Nat.  Ins.  Co.  v.  Peterson,  30  Ind. 
App.  289,  64  N.  E.  102;  Ohio  Farmers'  Ins. 
Co.  V.  Vogel,  30  Ind.  App.  281,  65  N.  E. 
1056;  Vernon  Ins.,  etc.,  Co.  v.  Toronto  Bank, 
29  Ind.  App.  678,  65  N.  E.  23;  Farmers' 
Ins.  Co.  V.  Burris,  23  Ind.  App.  507,  55 
N.  E.  773;  Phenix  Ins.  Co.  v.  Moffitt,  (App. 
1898)  51  N.  E.  948)  Western  Assur  Co.  v. 
McCarty,  18  Ind.  App.  449,  48  N.  E.  265; 
Western  Assur  Co.  v.  Koontz,  17  Ind.  App. 
54,  46  N.  E.  95;  Indiana  Live  Stock  Ins.  Co. 
V.  Bogeman,  4  Ind.  App.  237,  30  N.  E.  7. 

Missouri. —  Clevinger  v.  Northwestern  Nat. 
Ins.  Co.,  71  Mo.  App.  73;  Scott  v.  Phoenix 
Ins.  Co.,  65  Mo.  App.  75;  Harness  v.  Na- 
tional F.  Ins.  Co.,  62  Mo.  App.  245. 
,  Neio  York. —  Fowler  v.  New  York  Indem- 
nity Ins.  Co.,  26  N.  Y.  422  [reversing  23 
Barb.  143] ;  Bryan  v.  Farmers'  Mut.  Indem- 
nity Assoc,  81  N.  Y.  App.  Div.  542,  81  N.  Y. 
Suppl.  145;  Freeman  v.  Fulton  F.  Ins.  Co., 
38  Barb.  247;  Williams  v.  Insurance  Co.  of 
North  America,  9  How.  Pr.  365. 

Oregon. —  Hardwick  v.  State  Ins.  Co.,  20 
Oreg.  547,  26  Pae.  840;  Chrisman  v.  State 
Ins.  Co.,  16  Oreg.  283,  18  Pae.  466. 

Texas. —  Alamo  F.  Ins.  Co.  v.  Davis,  (Civ. 
App.  1898)  45  S.  W.  604;  German  Ins.  Co.  v. 
Everett,  (Civ.  App.  1896)  36  S.  W.  125; 
Commercial  Union  Assur.  Co.  v.  Dunbar,  7 
Tex.  Civ.  App.  418,  26  S.  W.  628. 

Vermont. —  Davis  v.  New  England  F.  Ins. 
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Co.,  70  Vt.  217,  39  Atl.  1095;  Dickerman  v.. 
Vermont  Mut.  F.  Ins.  Co.,  67  Vt.  99,  30  Atl.. 
808. 

West  Virginia. —  Quarrier  v.  Peabody  Ins, 
Co.,  10  W.  Va.  507,  27  Am.  Eep.  582. 

United  States. —  Earnmoor  v.  California. 
Ins.  Co.,  40  Fed.  847. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1582. 

Contra. —  But  it  is  said  that  the  issuance 
of  the  policy  to  the  insured  is  pritfia  fame  an 
admission  by  the  company  of  an  insurable 
interest  obviating  the  necessity  of  a  direct 
allegation. 

Alabama. —  Commercial  F.  Ins.  Co.  v. 
Capital  City  Ins.  Co.,  81  Ala.  320,  8  So.  222, 
60  Am.  Rep.  162. 

Colorado. —  Tabor  v.  Goss,  etc.,  Mfg.  Co.,. 
11  Colo.  419,  18  Pae.  537. 

Nebraska. —  Western  Horse,  etc.,  Ins.  Co. 
V.  Scheidle,  18  Nebr.  495,  25  N.  W.  620. 

Ohio. —  People's  F.  Ins.  Co.  v.  Heart,  24 
Ohio  St.  331. 

Texas. —  German  Ins.  Co.  v.  Gibbs,  ( Civ. 
Apj.  1896)  .55  S.  W.  679,  "an  averment  of 
ownership  would  have  been  better  form,"  per 
Collard,  J. 

See  also  cases  cited  infra,  page  935  note  81. 

Agent  for  undisclosed  principal. —  If  insur- 
ance is  taken  by  one  for  the  benefit  of  an- 
other, and  an  action  is  brought  on  the  policy 
by  the  person  in  whose  name  it  is  taken,  he 
must  allege  insurable  interest  in  the  bene- 
ficiary. Hamburg-Bremen  F.  Ins.  Co.  v^ 
Lewis,  4  App.  Cas.  (D.  C.)  66;  Freeman  v. 
Fulton  F.  Ins.  Co.,  38  Barb.    (N.  Y.)   247. 

Person  to  whom  insurance  is  payable. — r 
One  who  is  entitled  to  the  proceeds  of  the 
insurance  as  collateral  security  or  otherwise 
need  not  allege  insurable  interest  in  himself, 
Frink  v.  Hampden  Ins.  Co.,  45  Barb.  (N.  Y.) 
384,  1  Abb.  Pr.  N.  S.  343,  31  How.  Pr.  30. 

34.  Vernon  Ins.,  etc.,  Co.  v.  Toronto  Bank, 
29  Ind.  App.  678,  65  N.  E.  23;  White  v. 
Merchants'  Ins.  Co.,  93  Mo.  App.  282;  Wolf 
V.  Sun  Ins.  Co.,  75  Mo.  App.  306;  Conti- 
nental Fire  Assoc,  v.  Bearden,  29  Tex.  Civ. 
App.  569,  69  S.  W.  982. 

Under  a  valued  policy  statute  by  which 
the  company  is  not  permitted  to  deny  that 
the  property  was  worth  the  full  amount  of 
the  insurance,  it  has  been  held  to  be  un- 
necessary to  allege  interest  of  the  insured 
in  the  property  at  the  time  of  the  loss.  Bode 
V.  Firemen's  Ins.  Co.,  103  Mo.  App.  289,  7T 
S.  W.  116. 
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is  not  necessary  that  the  specific  facts  showing  ownership  of  the  insured  property 
be  directly  alleged.^" 

g.  Complianee  With  Conditions  or  Warranties.  Tlie  general  rule  requiring 
plaiiitifE  in  an  action  on  contract  to  allege  performance  of  those  things  which  by 
the  terms  of  the  contract  he  is  required  to  perform  ^  is  applied  iu  actions  for 
recovery  under  policies  of  insurance,  so  as  to  require  plaintiff  to  allege  perform- 
ance of  the  conditions  and  warranties  contained  in  the  contract  which  are  made 
essential  to  its  validity  as  a  contract ;  but  such  allegation  may  be  in  general 
terms."  But  the  general  requirement  as  to  averring  performance- of  conditions 
and  warranties  relates  only  to  conditions  precedent ;  it  is  not  necessary  to  nega- 


35.  California. —  Ferrer  v.  Home  Mut.  Ins. 
Co.,  47  Cal.  416. 

Indiana. —  Insurance  Co.  of  North  America 
V.  Hegewald,  161  Ind.  631,  66  N.  E.  902; 
Phoenix  Ins.  Co.  v.  Stark,  120  Ind.  444,  22 
N.  E.  413;  Phoenix  Ins.  Co.  v.  Pickel,  119 
Ind.  155,  21  N.  E.  546,  12  Am.  St.  Eep.  399; 
Phcenix  Ins.  Co.  v.  Howe,  117  Ind.  202,  20 
N.  E.  122. 

Kansas. —  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Kelly,  43  Kan.  741,  23  Pac.  1046. 

Michigan. —  Rediker  v.  Queen  Ins.  Co.,  107 
Mich.  224,  65  N.  W.   105. 

Missouri. —  Rogers  v.  Western  Home  Town 
Mut.  P.  Ins.  Co.,  93  Mo.  App.  24;  Shaver  v. 
Mercantile  Town  Mut.  Ins.  Co.,  79  Mo.  App. 
420;  Jones  v.  Philadelphia  Underwriters,  78 
Mo.  App.  296;  Bondurant  v.  German  Ins. 
Co.,  73  Mo.  App.  477. 

New  York. —  Young  v.  Phenix  Ins.  Co.,  61 
N.  Y.  650;  Sullivan  v.  Spring  Garden  Ins. 
Co.,  34  N.  Y.  App.  Div.  128,  54  N.  Y.  Suppl. 
629 ;  Fowler  v.  New  York  Indemnity  Ins.  Co., 
23  Barb.  143  {reversed  in  26  N.  Y.  422]  ; 
Van  Natta  v.  Mutual  Security  Ins.  Co.,  2 
Sandf.  490. 

Texas. —  American  Cent.  Ins.  Co.  v.  White, 
32  Tex.  Civ.  App.  197,  73  S.  W.  827;  Penn- 
sylvania F.  Ins.  Co.  V.  Jameson,  31  Tex.  Civ. 
App.  651,  73  S.  W.  418;  German  Ins.  Co.  v. 
Pearlstone,  18  Tex.  Civ.  App.  706,  45  S.  W. 
832;  Northwestern  Nat.  Ins.  Co.  v.  Wood- 
ward, 18  Tex.  Civ.  App.  496,  45  S.  W.  185. 

Virginia. —  Loudoun  County  Mut.  F.  Ins. 
Co.  V.  Ward,  95  Va.  231,  28  S.  E.  209. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1582. 

Proof  of  insurable  interest  sustains  an  al- 
legation of  ownership.  Rockford  Ins.  Co.  ■';. 
Nelson,  65  III.  415. 

Ownership  presumed  to  continue. —  An  al- 
legation of  ownership  at  the  time  of  the 
making  of  the  contract  seems  to  be  sufficient, 
as  continuance  of  ownership  will  be  pre- 
sumed. Roussel  V.  St.  Nicholas  Ins.  Co.,  41 
N.  Y.  Super.  Ct.  279,  52  How.  Pr.  495 ;  Davis 
V.  Grand  Rapids  F.  Ins.  Co.,  15  Misc.  (N.  Y.) 
263,  30  N.  Y.  Suppl.  792  [affirmed  in  157 
N.  Y.  685,  51  N.  E.  1090].  And  see  cases 
cited  in  Evidence,  16  Cyc.   1054  note  33. 

36.  See  Contracts,  9  Cyc.  719  et  seq. 

37.  Indiana. —  Phenix  Ins.  Co.  v.  Wilson, 
132  Ind.  449,  25  N.  E.  592:  Commercial 
Union  Assur.  Co.  v.  State,  113  Ind.  331,  15 
N.  E.  518;  American  Ins.  Co.  v.  Leonard,  80 
Ind.  272. 

Louisiana. —  Mason  v.  Louisiana  State 
M.  &  F.  Ins.  Co.,  1  Rob.  192. 


New  York. —  Guarino  v.  Fireman's  Ins. 
Co.,  44  Misc.  218,  88  N.  Y.  Suppl.  1044. 

Texas. —  London,  etc.,  F.  Ins.  Co.  v. 
Schwulst,   (Civ.  App.  1898)   46  S.  W.  89. 

Wisconsin. —  Troy  F.  Ins.  Co.  v.  Carpenter, 
4  Wis.  20. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1593. 
And  see  Contkacts,  9  Cyc.  722. 

If  the  policy  contains  specific  conditions, 
it  is  said,  however,  that  a  general  allegation 
that  plaintiff  has  performed  all  things  by 
him  to  be  performed  is  not  sufficient.  Perry 
V.  Phoenix  Assur.  Co.,  8  Fed.  643.  Contra, 
American  Cent.  Ins.  Co.  v.  Sweetser,  116  Ind. 
370,  19  N.  E.  159;  Wilson  v.  Hampden  F. 
Ins.  Co.,  4  R.  I.   159. 

In  an  action  on  an  oral  contract  of  insur- 
ance, the  petition  should  allege  in  general 
terms  the  performance  of  all  the  conditions 
of  the  policy  to  be  issued.  Trask  v.  German 
Ins.  Co.,  58  Mo.  App.  431.  Contra,  as  to  a, 
contract  of  renewal.  King  v.  Phoenix  Ins. 
Co.,  101  Mo.  App.  163,  76  S.  W.  55.  And 
see  supra,  XXI,  F,  1,  b. 

In  an  action  by  the  beneficiary,  it  should 
be  alleged  that  the  insured  has  complied 
with  the  terms  of  the  policy.  Western  Ins. 
Co.  V.  Carson,  9  Ohio  Dee.  (Reprint)  848, 
17  Cine.  L.  Bui.  357. 

By  statutes  relating  to  the  pleading  of 
performance  of  conditions  precedent,  general 
allegations   of   performance    are    sufficient. 

Florida. —  Tillis  v.  Liverpool,  etc.,  Ins, 
Co.,  (1903)   35  So.  171. 

Indiana. —  Security  Ace,  etc.,  Assoc,  v. 
Lee,  160  Ind.  249,  66  N.  E.  745;  Hanover 
F.  Ins.  Co.  v.  Johnson,  26  Ind.  App.  122,  57 
N.  E.  277;  Ft.  Wayne  Ins.  Co.  v.  Irwin,  23 
Ind.  App.  53,  54  N.  E.  817;  Indiana  Ins.  Co. 
V.  Pringle,  21  Ind.  App.  559,  52  N.  E.  821. 

Missouri. —  Farmers'  Bank  v.  Manchester 
Assur.  Co.,  106  Mo.  App.  114,  80  S.  W.  299. 

Montana. —  Ackley  v.  Phenix  Ins.  Co.,  25 
Mont.  272,  64  Pac.  665. 

New  Jersey. —  Vail  v.  Pennsylvania  P, 
Ins.  Co.,  67  N.  J.  L.  66,  50  Atl.  671. 

New  York. —  Clemens  v.  American  F.  Ins. 
Co.,  70  N.  Y.  App.  Div.  435,  75  N.  Y.  Suppl. 
484,  10  N.  Y.  Annot.  Cas.  420;  Sullivan  v. 
Spring  Garden  Ins.  Co.,  34  N.  Y.  App.  Div. 
128,  54  N.  Y.  Suppl.  629. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1593. 
And  see  Contracts,  9  Cyc.  722. 

Where  the  statute  specifically  provides  ior 
the  form  of  complaint  in  an  action  on  a  pol- 
icy such  general  allegation  is  authorized. 
Phoenix  Ins.   Co.  v.  Moog,   78   Ala.   284,   56 
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tive  the  occurrence  of  facts  which  would  constitute  a  breach  of  condition  subse- 
quent ;  ^  nor  to  aver  that  the  loss  is  not  within  exceptions  contained  in  the 
policy .''  Nor  need  plaintiff  aver  the  truth  of  representations  made  in  the  appli- 
cation.* And  in  general  plaintiff  need  not  negative  facts  which  might  be  set  up 
by  the  company  as  a  defense/^ 

h.  Notice  and  Proofs.  Where  the  policy  makes  the  giving  of  notice  and 
furnishing  of  proofs  a  condition  precedent  to  a  loss  becoming  payable,  there 
should  be  an  averment  of  the  performance  of  the  condition ;  ^'^  but  it  is  usually 


Am.  Eep.  31;  Hersey  v.  Northern  Assur.  Co., 
75  Vt.  441,  56  Atl.'95.  And  the  prescribed 
form  sometimes  dispenses  with  the  allegation 
altogether.  Rosenthall  Clothing,  etc.,  Co.  v. 
Scottish  Union,  etc.,  Ins.  Co.,  55  W.  Va.  238, 
46  S.  E.  1021. 

Under  general  code  provision. —  Indeed  it 
is  said  that  under  a  statutory  provision  that 
the  complaint  shall  contain  only  a  statement 
of  all  the  facts  in  an  action  in  ordinary  and 
concise  language  (see  Pleading)  the  condi- 
tions in  the  policy  need  not  be  referred  to. 
Helvetia  Swiss  F.  Ins.  Co.  v.  Edward  P.  Allis 
Co.,  11  Colo.App.  264,  53  Pac.  242. 

38.  Florida. —  Tillis  v.  Liverpool,  etc.,  Ins. 
Co.,   (1903)   35  So.  171. 

Illinois. —  Knickerbocker  Ins.  Co.  v.  Tol- 
man,  80  111.   106. 

Indiana. —  Phenix  Ins.  Co.  v.  Pickel,  119 
Ind.  155,  21  N.  E.  546,  12  Am.  St.  Eep.  393. 

Massachusetts. —  Forbes  v.  American  Mut. 
L.  Ins.  Co.,   15  Gray  249,  77  Am.  Dec.  360. 

Missouri. —  Farmers'  Bank  v.  Manchester 
Assur.  Co.,  106  Mo.  App.  114,  80  S.  W.  299. 

Rhode  Island. —  Whipple  v.  United  F.  Ins. 
Co.,  20  E.  I.  260,  38  Atl.  498. 

Tennessee. —  London,  etc.,  F.  Ins.  Co.  v. 
Crunk,  91  Tenn.  376,  23  S.  W.  140. 

Texas. —  East  Texas  F.  Ins.  Co.  v.  Dyches, 
56  Tex.  565. 

Vermont. —  Powers  v.  New  England  F.  Ins. 
Co.,  68  Vt.  390,  35  Atl.  331. 

Wisconsin. —  Eedraan  v.  iEtna  Ins.  Co.,  49 
Wis.  431,  4  N.  W.  591. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1593. 
And  see  Contracts,  9  Cyc.  719,  727. 

Increase  of  hazard. —  Thus  it  is  not  neces- 
sary to  allege  that  the  haziird  is  not  increased 
in  violation  of  a  condition  of  the  policy. 
Newman  v.  Springfield  F.  &  M.  Ins.  Co.,  17 
Minn.  123;  Hunt  v.  Hudson  Eiver  F.  Ins. 
Co.,  2  Duer   (N.  Y.)   481. 

Vacancy. —  Nor  is  it  necessary  to  allege 
that  the  premises  have  not  been  vacated  or 
imoccupied.  Phenix  Ins.  Co.  v.  Golden,  121 
Ind.  524,  23  N.  E.  503;  Phenix  Ins.  Co.  v. 
Pickel,  119  Ind.  155,  21  N.  E.  546,  12  Am. 
St.  Rep.  393;  Insurance  Co.  of  North  Amer- 
ica V.  Coombs,  19  Ind.  App.  331,  49  N.  E. 
471;  Home  Ins.  Co.  v.  Bovd,  19  Ind.  App. 
173,  49  N.  E.  285;  Moodv  r.  Amazon  Ins. 
Co.,  52  Ohio  St.  12,  38  N.  E.  1011,  49  Am.  St. 
-Rep.  699,  26  L.  E.  A.  313;  Butternut  Mfg. 
Co.  V.  Manufacturers'  Mut.  F.  Ins.  Co.,  78 
Wis.  202,  47  N.  W.  366.  But  see  iEtna  Ins. 
Co.  V.  Black,  80  Ind.  513. 

Change  of  title. —  Nor  is  it  necessary  to  al- 
lege that  no  change  in  the  title  has  taken 
place   in   violation   of  the   conditions   of  the 
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policy.  Clay  F.  &  M.  Ins.  Co.  v.  Wuster- 
hausen,  75  111.  285. 

Proofs  of  loss. —  A  general  allegation  of 
performance  of  all  the  conditions  on  the  part 
of  the  insured  is  suificient  without  specific 
allegation  of  the  furnishing  of  proofs  of  loss, 
as  required  by  the  policy. 

California. —  Blasingame  v.  Home  Ins.  Co., 
75  CaL  633,  17  Pac.  925. 

Missouri. —  Farmers'  Bank  v.  Manchester 
Assur.'  Co.,  106  Mo.  App.  114,  80  S.  W.  299; 
Eieger  v.  Mechanics'  Ins.  Co.,  69  Mo.  App. 
674;  Okey  v.  Des  Moines  State  Ins.  Co.,  29 
Mo.  App.  105. 

New  York. —  National  Wall  Paper  Co.  v. 
Associated  Manufacturers'  Mut.  F.  Ins.  Corp., 
60  N.  y.  App.  Div.  222,  70  N.  Y.  Suppl.  124. 

Ohio. —  Union  Ins.  Co.  v.  McGookey,  33 
Ohio  St.  555. 

Texas. —  Texas  Home  Mut.  F.  Ins.  Co.  v. 
Bowlin,  (Civ.  App.  1902)  70  S.  W.  797. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1608. 

Arbitration. —  It  is  not  necessary  for  plain- 
tiff to  allege  performance  of  conditions  as  to 
arbitration  (Long  Island  Ins.  Co.  v.  Hall,  4 
Kan.  App.  641,  46  Pac.  47;  Ackley  v.  Phenix 
Ins.  Co.,  25  Mont.  272,  64  Pac.  665),  for 
the  reason  that  it  is  the  duty  of  the  com- 
pany to  propose  arbitration  if  a  difference 
exists  (Sun  Mut.  Ins.  Co.  v.  Crist,  39  S.  W. 
837,  19  Ky.  L.  Eep.  305). 

39.  Schrepfer  v.  Eockford  Ins.  Co.,  77 
Minn.  291,  79  N.  W.  1005;  Hartford  F.  Ins. 
Co.  V.  Watt,  (Tex.  Civ.  App.  1897)  39  S.  W. 
200. 

40.  Cowan  v.  Phenix  Ins.  Co.,  78  Cal.  181, 
20  Pac.  408;  Herron  v.  Peoria  M.  &  F.  Ins. 
Co.,  28  111.  235,  81  Am.  Dec.  272;  Phenix 
Ins.  Co.  V.  Pickel,  119  Ind.  155,  21  N.  E. 
546,  12  Am.  St.  Rep.  393. 

41.  Indian  Eiver  State  Bank  v.  Hartford 
F.  Ins.  Co.,  (Pla.  1903)  35  So.  228;  ^tna 
Ins.  Co.  V.  McLead,  57  Kan.  95,  45  Pac.  73, 
57  Am.  St.  Eep.  320;  Gardner  v.  Continental 
Ins.  Co.,  75  S.  W.  283,  25  Ky.  L.  Rep.  426; 
Farmers'  Bank  v.  Manchester  Assur.  Co.,  106 
Mo.  App.  114,  80  S.  W.  299;  Winn  v.  Farm- 
ers Mut.  F.  Ins.  Co.,  83  Mo.  App.   123. 

Compliance  with  regulations  as  to  foreign 
companies. —  Plaintiff  need  not  allege  compli- 
ance with  the  statutory  provisions  relating 
to  the  transaction  of  business  by  foreign 
companies.  New  England  P.  &  M.  Ins.  Co. 
v.  Robinson,  25  Ind.  536;  Fitzsimmons  v. 
New  Haven  City  F.  Ins.  Co.,  18  Wis.  234, 
86  Am.  Dec.  761. 

42.  Sidney  Dist.  Tp.  v.  Des  Moines  Ins. 
Co.,  75  Iowa  647,  36  N.  W.  902;  Edgerly  v. 
Farmers'   Ins.    Co.,   43   Iowa    587;    Crescent 
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considered  sufficient  in  this  respect  that  the  pleading  contains  a  general  allega- 
tion of  the  performance  of  the  conditions  as  to  notice  and  proof s.** 

i.  Waiver  op  Estoppel.  If  plaintifiE  relies  on  waiver  or  estoppel  as  to  any 
defense  which  would  otherwise  be  available  to  defendant  nnder  the  facts  stated 
in  the  complaint  or  petition,  the  facts  constituting  such  waiver  or  estoppel  may 
be  pleaded  in  the  first  instance.^  PlaintifiE  cannot,  either  generally  or  speciticallj-, 
allege  performance  of  conditions  of  the  contract,  and  support  such  allegation  by 
proof  of  waiver,*^  unless  at  least  he  alleges  waiver  in  reply  to  defendant's  aver- 


Ins.  Co.  V.  Camp,  64  Tex.  521;  East  Texas 
V.  Ins.  Co.  V.  Brantley,  3  Tex.  App.  Civ. 
Cas.  §  64 ;  Quarrier  v.  "Peabody  Ins.  Co.,  10 
W.  Va.  507,  27  Am.  Rep.  582. 

43.  California. —  Emery  v.  Svea  F.  Ins. 
Co.,  88  Cal.  300,  26  Pac.  88. 

Indiana. —  Baker  v.  German  P.  Ins.  Co., 
124  Ind.  490,  24  N.  E.  1041;  Phenix  Ins. 
Co.  V.  Rogers,  11  Ind.  App.  72,  38  N.  E.  865; 
Germania  P.  Ins.  Co.  v.  Deckard,  Z  Ind.  App. 
361,  28  N.  E.  868. 

Kentucky. —  Phoenix  Ins.  Co.  v.  Coomes, 
13  Ky.  L.  Rep.  238. 

Maine. —  Dolbier  v.  Agricultural  Ins.  Co., 
67  Me.  180;  Conway  F.  Ins.  Co.  v.  Sewall, 
54  Me.  352. 

Neto  York. —  Heilner  v.  China  Mut.  Ins. 
Co.,  60  N.  Y.  Super.  Ct.  362,  18  N.  Y.  Suppl. 
177;  Inman  v.  Western  F.  Ins.  Co.,  12  Wend. 
■452. 

Texas. —  Cornish  v.  Cornish,  56  Tex.  564 ; 
Sun  Mut.  Ins.  Co.  v.  Holland,  2  Tex.  App. 
Civ.  Cas.  §  443. 

Wisconsin. —  Benedix  v.  German  Ins.  Co., 
78  Wis.  77,  47  N.  W.  176;  River  Falls  Bank 
V.  German  American  Ins.  Co.,  72  Wis.  535, 
40  N.  W.  506;  Scheiderer  v.  Travelers'  Ins. 
Co.,  58  Wis.  13,  16  N.  W.  47,  46  Am.  Rep. 
618. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1603. 

Certificate  of  magistrate. —  A  general  alle- 
gation as  to  furnishing  the  certificate  of  a 
notary  or  magistrate,  as  required  in  the 
policy,  is  sufficient  without  particulars  as  to 
the  qualification  of  the  person  whose  certifi- 
cate was  furnished  (Ferrer  v.  Home  Mut. 
Ins.  Co.,  47  Cal.  416;  Lounsbury  v.  Protec- 
tion Ins.  Co.,  8  Conn.  459,  21  Am.  Dec.  686; 
Phoenix  Ins.  Co.  v.  Perkey,  92  111.  164;  Her- 
ron  V.  Peoria  M.  &  F.  Ins.  Co.,  28  111.  235, 
81  Am.  Dec.  272),  although  it  has  been  said 
that  plaintiff  should  allege  which  one  of  the 
officers  named  in  the  policy  gave  such  cer- 
tificate, in  order  that  the  court  might  de- 
termine whether  he  was  a  proper  person  to 
do  so  (Simmons  v.  West  Virginia  Ins.  Co., 
8  W.  Va.  474).  Contra,  it  has  sometimes 
been  held  that  the  particulars  of  the  per- 
formance of  conditions  as  to  proofs,  certifi- 
cates, etc.,  must  be  alleged.  Home  Ins.  Co. 
V.  Duke,  43  Ind.  418;  Royal  Ins.  Co.  v. 
Smith,  8  Ky.  L.  Rep.  521;  Mueller  v.  Put- 
nam P.  Ins.  Co.,  45  Mo.  84 ;  Furlong  v.  Agri- 
cultural Ins.  Co.,  18  N.  Y.  Suppl.  844,  28 
Abb.  N.  Cas.  444. 

44.  Indiana. —  Germania  P.  Ins.  Co.  v. 
Pitcher,  160  Ind.  392,  64  N.  E.  921,  66  N.  E. 
1003;  Vernon  Ins.,  etc.,  Co.  v.  Maitlen,  158 
Ind.   393,   63  N.   E.   755;   Home  Ins.  Co.  v. 


Sylvester,  25  Ind.  App.  207,  57  N.  E.  991; 
Phenix  Ins.  Co.  ■;;.  Rogers,  11  Ind.  App.  72, 
38  N.  E.  865;  American  F.  Ins.  Co.  v.  Sisk, 
9  Ind.  App.  305,  36  N.  E.  659;  Phenix  Ins. 
Co.  V.  Pickel,  3  Ind.  App.  332,  29  N.  E.  432. 

Iowa. —  McCoy  v.  Iowa  State  Ins.  Co.,  107 
Iowa  80,  77  N.  W.  529. 

Massachusetts. —  Goodhue  v.  Hartford 
F.  Ins.  Co.,  175  Mass.  187,  55  N.  E.  1039. 

Nebraska. —  German  Ins.  Co.  ■;;.  Shader,  1 
Nebr.    (Unoff.)    704,  96  N.  W.   604. 

Oregon. — ■  Bruce  v.  Phoenix  Ins.  Co.,  24 
Greg.  486,  34  Pac.  16. 

Texas.— St.  Paul  F.  &  M.  Ins.  Co.  v.  Hodge, 
30  Tex.  Civ.  App.  257,  70  S.  W.  574,  71 
S.  W.  386;  German- American  Ins.  Co.  v. 
Waters,  10  Tex.  Civ.  App.  363,  30  S.  W.  576. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1605. 
And  see  Estoppel,  16  Cyc.  808. 

For  a  sufficient  averment  of  waiver  of  re- 

?uirement  of  appraisal  see  Virginia  F.  &  M. 
ns.  Co.  V.  Cannon,  18  Tex.  Civ.  App.  588,  45 
S.  W.  945. 

Under  W.  Va.  Code,  c.  125,  §  61,  plaintiff 
suing  for  the  use  of  his  wife  may  properly 
allege  that  the  policy  was  made  payable  to 
her  by  mistake  of  defendant's  agent  and 
facts  showing  that  defendant  ia  estopped  to 
deny  it.  Deitz  v.  Providence-Washington  Ins. 
Co.,  31  W.  Va.  851,  8  S.  E.  616,  13  Am.  St. 
Rep.  909. 

If  the  complaint  shows  breach  of  condition 
and  alleges  no  excuse  therefor,  plaintiff  can- 
not recover  without  amendment.  Guerin  v. 
St.  Paul  P.  &  M.  Ins.  Co.,  44  Minn.  20,  46 
N.  W.  138,  holding  proof  of  waiver  inad- 
missible. 

45.  California. — Gillon  v.  Northern  Assur. 
Co.,   127  Cal.  480,  59  Pac.  901. 

Georgia. —  Fidelity,  etc.,  Co.  v.  Gate  City 
Nat.  Bank,  97  Ga.  634,  25  S.  E.  392,  54  Am. 
St.  Rep.  440,  33  L.  R.  A.  821. 

Iowa. —  Kahler  v.  Iowa  State  Ins.  Co.,  106 
Iowa  380,  76  N.  W.  734;  Heusinkveld  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  96  Iowa  224,  64 
N.  W.  769 ;  Brock  v.  Des  Moines  Ins.  Co.,  96 
Iowa  39,  64  N.  W.  685 ;  Welsh  v.  Des  Moines 
Ins.  Co.,  71  Iowa  337,  32  N.  W.  369;  Edgerly 
V.  Farmers'  Ins.  Co.,  43  Iowa  587. 

Kansas. —  Gillett  v.  Burlington  Ins.  Co., 
53  Kan.  108,  36  Pac.  52 ;  Westchester  P.  Ins. 
Co.  V.  .Coverdale,  9  Kan.  App.  651,  58  Pac. 
1029.  Compare  Capitol  Ins.  Co.  v.  Pleasan- 
ton  Bank,  48  Kan.  397,  29  Pac.  578. 

New  York. —  Allen  v.  Dutchess  County 
Mut.  Ins.  Co.,  95  N.  Y.  App.  Div.  86,  88 
N.  Y.  Suppl.  530;  Fayerweather  v.  Phenix 
Ins.  Co.,  7  N.  Y.  St.  25. 

Texas.— St.  Paul  F.  &  M.  Ins.  Co.  v.  Hodge, 
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ments  of  non-performance.^^  Nor  can  he  prove  waiver  of  one  condition  under 
an  allegation  of  waiver  of  another  condition  only/'  But  facts  alleged  as  consti- 
tuting substantial  performance  may  be  proved  even  though  they  may  in  some 
aspect  involve  waiver.^ 

j.  Loss.  PlaintiS  should  allege  loss  of  or  damage  to  the  property  ^'  by  tire/" 
but  it  is  not  necessary  to  allege  that  the  loss  was  not  within  any  of  the  excepted 
causes  specified  in  the  policy.^' 


30  Tex.  Civ.  App.  257,  70  S.  W.  574,  71  S.  W. 
386  (condition  precedent)  ;  German  Ins.  Co. 
V.  Daniels,   (Civ.  App.  1895)   33  S.  W.  549. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1640. 

Contra. —  Atlantic  Ins.  Co.  i:  Manning,  3 
Colo.  224;  Nickell  v.  Phoenix  Ins.  Co.,  144 
Mo.  420,  46  S.  W.  435 ;  McCuUough  v.  Phoenix 
Ins.  Co.,  113  Mo.  606,  616,  21  S.  W.  207 
[citing  Russell  v.  State  Ins.  Co.,  55  Mo.  585; 
St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278,  49 
Am.  Dec.  74;  Roy  v.  Boteler,  40  Mo.  App. 
213;  Maddox  v.  German  Ins.  Co.,  39  Mo. 
App.  198;  Travis  v.  Continental  Ins.  Co.,  32 
Mo.  App.  198;  Okey  v.  Des  Moines  State  Ins. 
Co.,  29  Mo.  App.  105]  (where  Burgess,  J., 
said :  "  It  has  been  uniformly  held  by  this 
court  that  under  the  allegations  in  the  peti- 
tion that  all  of  the  conditions  of  the  policy 
had  been  complied  with,  proof  of  waiver  is 
permissible,  and  is  proof  of  performance, 
within  the  meaning  of  the  conditions  of  the 
policy  " ) ;  Murphy  v.  North  British,  etc.,  Ins. 
Co.,  70  Mo.  App.  78;  Hooker  v.  Phoenix  Ins. 
Co.,  69  Mo.  App.  141;  McCollum  v.  North 
British,  etc.,  Ins.  Co.,  65  Mo.  App.  304; 
McCollum  V.  Niagara  F.  Ins.  Co.,  61  Mo. 
App.  352;  Stephens  v.  German  Ins.  Co.,  61 
Mo.  App.  194;  Fulton  v.  Phoenix  Ins.  Co.,  51 
Mo.  App.  460;  Stavinow  v.  Home  Ins.  Co., 
43  Mo.  App.  513;  Eureka  F.  &  M.  Ins.  Co. 
V.  Baldwin,  17  Ohio  Cir.  Ct.  143,  9  Ohio  Cir. 
Dee.  118;  Levy  v.  Peabody  Ins.  Co.,  10 
W.  Va.  560,  27  Am.  Rep.  598. 

A  waiver  of  mere  defect  in  a  proof  of  loss 
specifically  estops  the  company  and  sustains 
an  allegation  of  performance.  Long  Creek 
Bldg.  Assoc.  V.  State  Ins.  Co.,  29  Oreg.  569, 
46  Pae.  366,  where  such  a  waiver  is  distin- 
guished from  a  waiver  of  the  condition  as  a 
whole. 

46.  Keplication  alleging  waiver  see  infra, 
XXI,  F,  4,  b. 

47.  Allen  v.  Dutchess  County  Mut.  Ins. 
Co.,  95  N.  Y.  App.  Div.  86,  88  N.  Y.  Suppl. 
530. 

48.  Zielke  v.  London  Assur.  Corp.,  64  Wis. 
442,  25  N.  W.  436. 

49.  Minneapolis,  etc.,  R.  Co.  v.  Home  Ins. 
Co.,  64  Minn.  61,  66  N.  W.  132;  Maxcy  v. 
New  Hampshire  F.  Ins.  Co.,  54  Minn.  272,  55 
N.  W.  1130,  40  Am.  St.  Rep.  325;  Shaver 
V.  Mercantile  Town  Mut.  Ins.  Co.,  79  Mo. 
App.  420;  Keeler  v.  Niagara  F.  Ins.  Co.,  16 
Wis.  523,  84  Am.  Dec.  714. 

The  property  should  be  so  described  in  the 
petition  as  to  bring  it  within  the  terms  of 
the  policy. 

California. —  Allen  v.  Home  Ins.  Co.,  133 
Cal.  29,  65  Pac.   138. 

Iowa. —  Martin  v.  Farmers'  Ins.  Co.,  84 
Iowa  516,  51  N.  W.  29. 
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Michigan. —  Dove  v.  Royal  Ins.  Co.,  9S 
Mich.  122,  57  N.  W.  30. 

Missouri. —  Wright  v.  Bankers',  etc..  Town 
Mut.  F.  Ins.  Co.,  73  Mo.  App.  365. 

Teasas. —  jEtna  F.  Ins.  Co.  v.  Brannon,. 
(Civ.  App.  1904)   81  S.  W.  560. 

Location  of  property  need  not  be  described 
as  in  the  first  story  of  a  building  where  the 
latter  was  described  in  the  policy  as  a  one- 
story  building.  Pence  v.  Mercantile  Town 
Mut.  Ins.  Co.,  106  Mo.  App.  402,  80  S.  W. 
746. 

Policy  in  force. —  The  loss  should  be  so- 
alleged  with  reference  to  time  as  to  bring  it 
within  the  period  of  the  existence  of  the 
policy.  Phoenix  Ins.  Co.  v.  Heaverin,  15  Ky.. 
L.  Rep.  302 ;  Shaver  v.  Mercantile  Town  Mut^ 
Ins.  Co.,  79  Mo.  App.  420;  Fire  Ins.  Assoc. 
V.  Miller,  2  Tex.  App.  Civ.  Cas.  §  332;  Hart- 
ford F.  Ins.  Co.  V.  Kahn,  4  Wyo.  364,  34  Pac. 
895.  And  see,  generally,  as  to  necessity  of 
allegations  of  time,  Pleadino. 

Date  of  policy. —  The  policy  being  pleaded 
as  a  written  instrument  should  be  correctly 
described  as  to  date.  Germania  F.  Ins.  Co.. 
V.  Lieberman,  58  111.  117;  Simmons  v.  West 
Virginia  Ins.  Co.,  8  W.  Va.  474.  But  it  is 
said,  on  the  other  hand,  that  a  variance  as 
to  date  between  the  pleading  and  the  proof 
is  not  fatal.  Lum  v.  U.  S.  Fire  Ins.  Co., 
104  Mich.  397,  62  N.  W.  562.  And  to  the 
point  that  dates  need  not  usually  be  correctly 
alleged,  see,  generally.  Pleading. 

50.  Ferrer  v.  Home  Mut.  Ins.  Co.,  47  Cal. 
416;  Louisville  M.  &  F.  Ins.  Co.  v.  Bland,  9 
Dana  (Ky.)  143;  Rodi  v.  Rutgers  F.  Ins. 
Co.,  6  Bosw.  (N.  Y.)  23;  Western  Refriger- 
ator Co.  V.  American  Casualty  Ins.,  etc.,  Co.,. 
51  Fed.  155. 

51.  California. —  Blasingame  v.  Home  Ins> 
Co.,  75  Cal.  633,  17  Pac.  925. 

Connecticut. — Lounsbury  v.  Protection  Ins> 
Co.,  8  Conn.  459,  21  Am.  Dec.  686. 

Kentuchy. —  Mins^  Ins.  Co.  v.  Glasgow 
Electric  Light,  etc.,  Co.,  107  Ky.  77,  52  S.  W. 
975,  21  Ky.  L.  Rep.  726. 

Texas. —  Burlington  Ins.  Co.  v.  Rivers,  9 
Tex.  Civ.  App.  177,  28  S.  W.  453,  where  the 
court  expressed  the  opinion  that  a  contrary 
rule  could  not  be  regarded  as  established  by 
Phtenix  Ins.  Co.  v.  Boren,  83  Tex.  97,  18 
S.  W.  484,  and  Pelican  Ins.  Co.  V.  Troy  Co- 
operative Assoc,  77  Tex.  225,  13  S.  W.  980. 

Wisconsin. —  River  Falls  Bank  v.  German 
American  Ins.  Co.,  72  Wis.  535,  40  N.  W. 
506. 

United  States. —  Western  Assur.  Co.  w. 
J.  H.  Mohlman  Co.,  83  Fed.  811,  28  C.  C.  A. 
157,  40  L.  R.  A.  561;  Catlin  v.  Springfield 
P.  Ins.  Co.,  5  Fed.  Cas.  No.  2,522,  1  Sumn. 
434. 
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k.  Damages.  For  the  purpose  of  showing  the  amount  of  damage  suffered, 
for  which  plaintiff  is  entitled  to  recover  up  to  the  amount  of  the  insurance,  tlie 
value  of  the  property  destroyed,  or  the  extent  of  the  damage  thereto,  should  be 
alleged.'^  If  the  policy  provides  for  pro-rata  liability  only,  then  plaintiff  should 
allege  the  amount  of  other  insurance.^' 

1.  Adjustment  and  Non-Payment.  If  submission  to  arbitration  or  appraisal 
is  made  a  condition  of  liability  for  the  anaount  of  the  loss,  performance  of  such 
condition  should  be  at  least  generally  alleged;^*  but  as  the  policies  are  usually 
drawn,  the  refusal  to  submit  to  appraisal  or  arbitration  on  demand  is  to  be  inter- 
posed by  way  of  defense  if  relied  upon.^^  Plaintiff  should  allege  also  that  the 
amount  claimed  on  account  of  the  loss  is  due  and  payable  and  has  not  been  paid.^' 

2.  Demurrer.  In  code  pleading  mere  indefiniteness  in  averments  is  not  ordi- 
narily a  ground  for  demurrer."  Where  the  declaration  follows  a  statutory  short 
form,  omission  to  allege  loss  by  fire  is  a  ground  for  special  demurrer,  not  for 
motion  to  dismiss.^^  A  complaint  by  a  mortgagee  is  not  demurrable  on  the  ground 
that  the  mortgagor  is  not  joined  as  plaintiff  if  the  complaint  does  not  show  that 


See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1600. 

It  is  for  defendant  to  avail  himself  of  ex- 
ceptions in  the  policy  by  proper  pleading. 
See  supra,  XXI,  F,  1,  g. 

52.  Hegard  v.  California  Ins.  Co.,  (Cal. 
1886)  11  Pac.  594;  Phoenix  Ins.  Co.  v.  Ben- 
ton, 87  Ind.  132;  Shaver  v.  Mercantile  Mut. 
Ins.  Co.,  85  Mo.  App.  73;  Ramsey  v.  Phila- 
delphia Underwriters  Assoc,  71  Mo.  App. 
380.  It  seems  that  an  allegation  as  to 
the  value  of  plaintiff's  interest  in  the  prop- 
erty is  sufficient.  Hegard  r.  California  Ins. 
Co.,  (Cal.  1886)  11  Pac.  594;  Knickerbocker 
Ins.  Co.  V.  Tolman,  80  111.  106 ;  American  Ins. 
Co.  V.  Leonard,  80  Ind.  272.  On  the  contrary 
it  is  said  that  an  allegation  that  plaintiff  had 
an  interest  in  the  property  to  an  amount  ex- 
ceeding the  insurance  is  not  sufficient,  ap- 
parently for  the  reason  that  it  is  an  allega- 
tion only  of  a  conclusion.  Royal  Ins.  Co.  v. 
Smith,  8  Ky.  L.  Rep.  521;  Wright  v.  Bank- 
ers', etc..  Town  Mut.  F.  Ins.  Co.,  73  Mo.  App. 
365;  Sappington  v.  St.  Joseph  Mut.  F.  Ins. 
Co.,  72  Mo.  App.  74. 

Under  the  valued  policy  acts,  it  is  unneces- 
sary to  allege  the  value  of  the  property,  so 
far  as  the  policy  is  made  conclusive  on  the 
question  of  value.  Coleman  v.  Phoenix  Ins. 
Co.,  69  Mo.  App.  566;  Green  v.  Lancashire 
Ins.  Co.,  69  Mo.  App.  429.  And  see  supra, 
XVI,  B,  2.  But  see  Summers  v.  Home  Ins. 
Co.,  53  Mo.  App.  521. 

53.  Coats  V.  West  Coast  F.  &  M.  Ins.  Co., 

4  Wash.  375,  30  Pac.  404,  850. 

54.  Carroll  v.  Girard.  F.  Ins.  Co.,  72  Cal. 
297,  13  Pac.  863;  Mosness  V.  German- Ameri- 
can Ins.  Co.,  50  Minn.  341,  52  N.  W.  932; 
Randall  v.  Phoenix  Ins.  Co.,  "10  Mont.  362, 
25  Pac.  960;  Wolff  v.  Liverpool,  etc.,  Ins. 
Co.,  10  N.  J.  L.  J.  325. 

A  complaint  alleging  an  award  and  stating 
the  facts  leading  up  thereto,  the  policy  and 
the  award  being  filed  as  exhibits,  is  not  open 
to  the  objection  that  it  shows  settlement  of 
the  loss  by  arbitration  while  the  action  is  on 
the  policy.  Phoenix  Ins.  Co.  r>.  McAtee,  (Ind. 
App.  1904)   70  N.  E.  947. 

55.  Kansas. —  Phenix  Ins.  Co.  v.  Arnoldy, 

5  Kan.  App.  174,  47  Pac.  178. 


Missouri. —  Jones  v.  Philadelphia  Under- 
writers, 78  Mo.  App.  296. 

Nebraska. —  German- American  Ins.  Co.  v. 
Etherton,  25  Nebr.  505,  41  N.  W.  406. 

Virginia. —  Tilley  v.  Connecticut  F.  Ins. 
Co.,  86  Va.  811,  11  S.  E.  120. 

Washington. —  Davis  v.  Atlas  Assur.  Co., 
16  Wash.  232,  47  Pac.  436,  885. 

Wisconsin. —  Hughes  v.  Vinland  F.  Ins. 
Co.,  43  Wis.  323. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1606. 

56.  Wright  v.  Bankers',  etc..  Town  Mut. 
F.  Ins.  Co.,  73  Mo.  App.  365;  Gill  v.  Mtna 
Live  Stock  Ins.  Co.,  82  Hun  (N.  Y.)  363, 
31  N.  Y.  Suppl.  485. 

In  Nebraska,  it  is  said,  however,  that  pay- 
ment is  an  affirmative  defense,  and  non-pay- 
ment need  not  be  alleged.  Hanover  F.  Ins. 
Co.  V.  Schellak,  35  Nebr.  701,  53  N.  W.  605. 

Rebuilding. —  A  provision  for  rebuilding  is 
for  the  benefit  of  the  company,  and  it  is  not 
necessary  for  plaintiff  to  aver  failure  or 
refusal  of  the  companv  to  replace  or  rebuild, 
^tna  Ins.  Co.  v.  Phelps,  27  111.  71,  81  Am. 
Dec.  217;  Howard  F.  &  M.  Ins.  Co.  v.  Cor- 
nick,  24  111.  455 ;  Union  Ins.  Co.  v.  McGookey, 
33  Ohio  St.  555 ;  Benedix  v.  German  Ins.  Co., 
78  Wis.  77,  47  N.  W.  176.    See  XVI,  B,  1,  b. 

Assessments  in  mutual  companies. —  In  an 
action  on  a  policy  in  a  mutual  company 
which  entitles  insured  only  to  an  assess- 
ment, his  remedy  is  to  proceed  by  mandamus, 
or  otherwise,  to  compel  the  making  of  an 
assessment  to  pay  his  claim  (Harl  v.  Potta- 
wattamie County  Mut.  F.  Ins.  Co.,  74  Iowa 
39,  36  N.  W.  880)  ;  but  if  the  contract  is  for 
payment  on  the  part  of  the  company,  it  is 
unnecessary  for  plaintiff  to  allege  a  de- 
mand for  an  assessment  and  refusal,  nor 
that  the  company  has  assets  out  of  which 
payment  could  be  made  (Brookshier  v.  Chil- 
licothe  Town  Mut.  P.  Ins.  Co.,  91  Mo.  App. 
599). 

57.  Western  Massachusetts  Ins.  Co.  v. 
Duffey,  2  Kan.  347,  the  remedy  is  by  motion 
to  make  more  definite.  And  see,  generally, 
Pleading. 

58.  German-American  Ins.  Co.  v.  David- 
son, 67  Ga.  11. 
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the  latter  is  interested.^'  A  demurrer  to  a  complaint  cannot  be  aided  by  facts  in 
the  record  but  not  appearing  on  the  face  of  the  complaint.™  Yalidity  of  an 
award  by  appraisers  cannot  be  disputed  under  a  demurrer  to  a  complaint  alleging^ 
the  facts  concerning  the  award  and  disclosing  no  irregularity  therein." 

3.  Plea  or  Answer  —  a.  In  Abatement.  Objection  that  the  action  is  prema- 
turely brought,^^  that  defendant  refused  to  submit  to  an  examination,^'  or  that 
an  action  on  a  Lloyd's  policy  should  have  been  brought  against  the  attorney  in 
fact  instead  of  the  underwriters,"  should  be  raised  by  plea  in  abatement. 

b.  General  Issue  or  General  Denial.  Defendant  may  disprove,  under  a 
general  denial,  anything  which  it  is  necessary  for  plaintiff  to  establish.^'  As  it  is 
necessary  for  plaintiff  to  allege  compliance  with  conditions  or  warranties  in  the 
policy,*"  it  has  been  decided  in  some  jurisdictions  that  under  the  general  issue 
defendant  may  prove  breaches  of  warranties  or  violations  of  the  conditions  con- 
tained in  the  policy  without  having  specifically  pleaded  such  violations  or 
breaches.*'  Limitation  of  liability  by  reason  of  additional  insurance  according 
to  stipulations  in  the  policy  need  not  be  specially  pleaded.*' 

c.  Special  Defenses.  But  by  the  great  weight  of  authority  the  rule  is  estab- 
lished that  a  defendant  cannot  show  breach  of  warranty  or  violation  of  conditions, 
even  where  plaintiff  has  alleged  fulfilment  or  compliance,  without  specially  plead- 
ing the  facts  constituting  the  breach  or  violation  relied  on,  whether  constituting 
a  breach  of  condition  precedent  or  a  violation  of  a  promissory  or  subsequent 
condition.*'  In  general  .defendant  relying  on  breach  of  warranties  or  condition 
must  allege  the  warranty  or  condition  relied  on  as  having  been  violated  and  the 


59.  Hammel  v.  Queen  Ins.  Co.,  50  Wis. 
240,  6  N.  W.  805. 

60.  Benedix  v.  German  Ins.  Co.,  78  Wis. 
77,  47  N.  W.  176. 

61.  Langan  v.  Palatine  Ins.  Co.,  93  Fed. 
730. 

62.  Eosser  v.  Georgia  Home  Ins.  Co.,  101 
Ga.  716,  29  S.  E.  286;  Penn  Plate  Glass  Co. 
V.  Spring  Garden  Ins.  Co.,  189  Pa.  St.  255, 
42  Atl.  138,  69  Am.  St.  Rep.  810  (dictum  as 
to  action  brought  before  appraisal)  ;  Boston 
Mar.  Ins.  Co.  v.  Scales,  101  Tenn.  628,  49 
S.  W.  743;  Hatton  v.  Provincial  Ins.  Co.,  7 
U.  C.  C.  P.  555;  Bice  v.  Provincial  Ins.  Co., 
7  U.  C.  C.  P.  548.  Contra,  Smith  v.  Com- 
monwealth Ins.  Co.,  49  Wis.  322,  5  N.  W. 
804;  Harriman  v.  Queen  Ins.  Co.,  49  Wis. 
71,  5  N.  W.  12. 

The  objection  must  be  specially  pleaded. 
Barnes  v.  McMurtry,  29  Nebr.  178,  45  N.  W. 
285 ;  Farmers'  Benev.  F.  Ins.  Assoc,  v.  Kin- 
sey,  101  Va.  236,  43  S.  E.  338.  See  also  Ac- 
tions, 1  Cye.  744  note  19 ;  and  XXI,  C,  1. 

63.  Weide  v.  Germania  Ins.  Co.,  29  Fed. 
Cas.  No.  17,358,  1  Dill.  441. 

64.  Ketchum  v.  Belding,  31  Misc.  (N.  Y.) 
498,  64  N.  Y.  Suppl.  550;  Ralli  v.  White,  21 
Misc.  (N.  Y.)  285,  47  N.  Y.  Suppl.  197,  4 
N.  Y.  Annot.  Cas.  357  [affirming  20  Misc. 
635,  46  N.  Y.  Suppl.  376]. 

65.  Cheever  v.  British  American  Ins.  Co.. 
86  N.  Y.  App.  Div.  333,  83  N.  Y.  Suppl.  728 
(amount  of  plaintiff's  loss)  ;  Queen  Ins.  Co. 
t'.  Jefferson  Ice  Co.,  64  Tex.  578  (plaintiff's 
ownership  of  the  property)  ;  German  Ins.  Co. 
V.  Gibbs,  (Tex.  Civ.  App.  1896)  35  S.  W. 
679    (plaintiff's  ownership  of  the  policy). 

Misrepresentations  antecedent  to  delivery 
of  the  policy  may  be  proved  under  a  plea  of 
non-assumpsit  to  a  declaration  on  the  policy, 

[XXI,  F.  2] 


since  a  policy  issued  in  reliance  thereon  is 
not  a  binding  contract;  and  plaintiff  may 
prove  a  waiver  of  objection,  although  not 
pleaded  by  him,  as  by  retention  of  premiums 
after  knowledge  of  the  facts.  New  Jersey 
Rubber  Co.  ■;;.  Commercial  Union  Assur.  Co., 
64  N.  J.  L.  580,  46  Atl.  777. 

66.  See  supra,  XXI,  F,  1,  g. 

67.  Emmons  v.  Home  Ins.  Co.,  1  Pennew. 
(Del.)  83,  39  Atl.  775;  Home  Ins.  Co.  D. 
Field,  42  III.  App.  392;  Western  Assur.  Co. 
V.  Mason,  5  111.  App.  141  (other  insurance, 
mortgage  not  disclosed,  and  increase  of 
risk)  ;  Farmers'  Mut.  F.  Ins.  Co.  v.  Yetter, 
30  Ind.  App.  187,  65  N.  E.  762;  North  Brit- 
ish, etc.,  Ins.  Co.  v.  Rudy,  26  Ind.  App.  472, 
60  N.  E.  9;  Knoxville  P.  Ins.  Co.  v.  Avery, 
95  Tenn.  296,  32  S.  W.  256  (that  plaintiff 
set  fire  to  the  property,  and  breach  of  the 
iron-safe  clause)  ;  Phoenix  Ins.  Co.  v.  Mun- 
day,  5  Coldw.  (Tenn.)  547  (fraud  and  false 
swearing) .  See,  however,  cases  cited  infra, 
notes  69,  70. 

In  Vermont  general  issue  with  notice  of 
the  defense  is  the  proper  form  of  pleading. 
Wilson  V.  Union  Mut.  F.  Ins.  Co.,  75  Vt. 
320,  55  Atl.  662.  And  see,  generally,  as  to 
pleading  by  general  issue  with  notice. 
Pleadings. 

If  plaintiff  alleges  facts  constituting  per- 
formance a  general  denial  raises  an  issu& 
thereon.  Brock  v.  Des  Moines  Ins.  Co.,  96 
Iowa  39,  64  N.  W.  685. 

68.  McFetridge  v.  American  F.  Ins.  Co., 
90  Wis.  138,  62  N.  W.  938. 

69.  Alabama. — Cassimus  v.  Scottish  Union, 
etc.,  Ins.  Co.,  135  Ala.  256,  33  So.  163; 
Girard  F.  Ins.  Co.  v.  Boulden,  (1892)  11 
So.  773. 

CaMforraifls.— ^  Tischler  v.  California  Mut.  F. 
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specific  facts  constituting  such  violation ;  ™  and  lie  must  bring  his  case  clearly 


Ins.  Co.,  66  Cal.  178,  4  Pac.  1169.     See  also 
Cassacia  v.  Phoenix  Ins.  Co.,  28  Cal.  628. 

Colorado. —  British  American  Assur.  Co.  v. 
Cooper,  6  Colo.  App.  25,  40  Pac.  147. 

Georgia. —  Smith  v.  Champion,  102  Ga.  92, 
29  S.  E.  160. 

Louisiana. —  Theodore  v.  New  Orleans  Mut. 
Ins.  Assoc,  28  La.  Ann.  917;  Pino  v.  Mer- 
chants' Mut.  Ins.  Co.,  19  La.  Ann.  214,  92 
Am.  Dec.  529. 

Michigan. —  Cronin  v.  Philadelphia  Fire 
Assoc,  112  Mich.  106,  70  N.  W.  448. 

Minnesota. —  Caplis  v.  American  F.  Ins. 
Co.,  60  Minn.  376,  62  N.  W.  440,  51  Am.  St. 
Eep.  535. 

Nebraska. —  Farmers',  etc.,  Ins.  Co.  v. 
Wiard,  59  Nebr.  451,  81  N.  W.  312;  Farm- 
ers', etc.,  Ins.  Co.  v.  Newman,  58  Nebr.  504, 
78  N.  W.  933;  Phoenix  Ins.  Co.  v.  Barnd,  16 
Nebr.  89,  20  N.  W.  105. 

New  York. — New  York  v.  Brooklyn  F.  Ins. 
Co.,  3  Abb.  Dec.  251,  4  Keyes  465;  Smith  v. 
Home  Ins.  Co.,  47  Hun  30;  Baumiller  v. 
Workingman's  Co-operative  Assoc,  9  Misc. 
157,  29  N.  Y.  Suppl.  26. 

Pennsylvania. —  Miller  v.  Iron  City  Mut. 
F.  Ins.  Co.,  11  York  Leg.  Rec  61. 

South  Carolina. —  Montgomery  v.  Dela- 
ware Ins.  Co.,  67  S.  C.  399,  45  S.  E.  934. 

Wisconsin. —  Schaetzel  v.  Germantown 
Farmers'  Mut.  Ins.  Co.,  22  Wis.  412. 

United  States. —  Bittinger  v.  Providence 
Washington  Ins.  Co.,  24  Fed.  549;  Bennett 
V.  Maryland  F.  Ins.  Co.,  3  Fed.  Cas.  No. 
1,321,  14  Blatchf.  422. 

See  28  Cent.  Dig.  tit.  "Insurance," 
i§    1617,   1618. 

Breach  of  agreement  to  build  a  chimney 
within  a  specified  time  must  be  specially  al- 
leged. Phoenix  Ins.  Co.  v.  Barnd,  16  Nebr. 
89,  20  N.  W.   105. 

Fraud  or  false  swearing  must  be  specially 
alleged  in  order  to  admit  evidence  thereof  as 
a  defense.  Flynn  v.  Merchants'  Mut.  Ins. 
Co.,  17  La.  Ann.  135;  Cheever  v.  British 
American  Ins.  Co.,  86  N.  Y.  App.  Div.  333, 
83  N.  Y.  Suppl.  728.  See  also  Ganser  r. 
Fireman's  Fund  Ins.  Co.,  38  Minn.  74,  35 
N.  W.  784. 

Under  statutory  rules  allowing  plaintiff 
to  make  a  general  allegation  of  perform- 
ance of  condition  precedent  and  requiring 
defendant  in  his  answer  to  controvert  such 
allegations  specifically  if  he  relies  on  non- 
performance (see  supra,  XXI,  F,  1,  g)  it 
seems  that  specific  allegations  by  plaintiff 
as  to  the  facts  relied  on  as  constituting  per- 
formance relieve  defendant  of  the  necessity 
of  making  a  specific  denial  and  under  a  gen- 
eral denial  he  may  controvert  performance. 
Brock  V.  Des  Moines  Ins.  Co.,  96  Iowa  39, 
64  N.  W.  685. 

70.  Helvetia  Swiss  F.  Ins.  Co.  v.  Edward 
P.  Allis  Co.,  11  Colo.  App.  264,  53  Pac.  242; 
Elliott  V.  Agricultural  Ins.  Co.,  (N.  J.  Sup. 
1886)  3  Atl.  171;  Bittinger  v.  Providence 
Washington  Ins.  Co.,  24  Fed.  549. 

For  instance  it  has  been  held  that  defend- 


ant must  specially  plead  such  defenses  as 
other  insurance  (Smith  v.  Home  Ins.  Co.,  47 
Hun  (N.  Y.)  30,  although  at  the  date  of 
the  policy  and  in  the  nature  of  a  condition 
precedent)  ;  overvaluation  (Phoenix  Mut.  F. 
Ins.  Co.  V.  Bowersox,  6  Ohio  Cir.  Ct.  1,  3 
Ohio  Cir.  Dec.  321)  ;  illegality  of  the  busi- 
ness carried  on  in  the  premises  (Petty  v. 
Des  Moines  Mut.  F.  Ins.  Co.,  Ill  Iowa  358, 
82  N.  W.  767);  theft  (Hong  Sling  v.  Na- 
tional Assur.  Co.,  7  Utah  441,  27  Pac.  170) ; 
loss  by  reason  of  civil  commotion,  riot,  etc 
(German  Ins.  Co.  v.  Cain,  (Tex.  Civ.  App. 
1896)  37  S.  W.  657)  within  an  exception 
excluding  such  losses  from  the  risk;  failure 
to  arbitrate  on  demand,  or  failure  to  agree 
(Smith  V.  Continental  Ins.  Co.,  108  Iowa 
382,  79  N.  W.  126;  Liverpool,  etc.,  Ins.  Co. 
V.  Hall,  1  Kan.  App.  18,  41  Pac.  65;  Ameri- 
can F.  Ins.  Co.  V.  Bland,  40  S.  W.  670,  19 
Ky.  L.  Rep.  287;  Sun  Mut.  Ins.  Co.  v. 
Crist,  39  S.  W.  837,  19  Ky.  L.  Rep.  305; 
Citizens'  Ins.  Co.  v.  Bland,  39  S.  W.  825,  19 
Ky.  L.  Rep.  110;  Kahn  v.  Traders'  Ins.  Co., 

4  Wyo.  419,  34  Pac  1059,  62  Am.  St.  Rep. 
47.  But  see  Morley  v.  Liverpool,  etc.,  Ins. 
Co.,  85  Mich.  210,  48  N.  W.  502)  ;  failure  to 
make  proofs  of  loss  or  to  furnish  a  certifi- 
cate of  a  magistrate  by  virtue  of  a  rule  of 
court  (Caston  v.  Monmouth  Mut.  F.  Ins. 
Co.,  54  Me.  170 ;  Fox  v.  Conway  F.  Ins.  Co., 
53  Me.  107 ;  McManus  v.  Western  Assur  Co., 
22  Misc.  (N.  Y.)  269,  48  N.  Y.  Suppl.  820)  ; 
violation  of  warranty  or  condition  as  to 
ownership  or  title  (Sprigg  v.  American  Cent. 
Ins.  Co.,  101  Ky.  185,  40  S.  W.  575,  19  Ky. 
L.  Rep.  363;  Queen  Ins.  Co.  v.  Leonard,  9 
Ohio  Cir.  Ct.  46,  6  Ohio  Cir.  Dec.  49 ;  Ameri- 
can Cent.  Ins.  Co.  v.  Murphy,  (Tex.  Civ. 
App.  1901)  61  S.  W.  956;  Temple  v.  Western 
Assur.  Co.,  35  N.  Brunsw.  171),  or  misrep- 
resentations concerning  it  (Sussex  County 
Mut.  Ins.  Co.  V.  Woodruff,  26  N.  J.  L.  541)  ; 
misrepresentations  as  to  condition  of  the 
property   (Mulrv  v.  Mohawk  Valley  Ins.  Co., 

5  Gray  (Mass.)'  541,  66  Am.  Dec  380;  Has- 
kins  V.  Hamilton  Mut.  Ins.  Co.,  5  Gray 
(Mass.)  432)  ;  existence  of  encumbrances 
(Danvers  Mut.  F.  Ins.  Co.  v.  Schertz,  95  111. 

App.  656;  Home  Ins.  Co.  v.  Gaddis,  3  Ky. 
L.  Rep.  159)  ;  increase  of  hazard  by  change 
of  use  of  the  property  insured  (Peiree  v. 
Cohasset  Mut.  F.  Ins.  Co.,  123  Mass.  572; 
New  York  v.  Brooklyn  F.  Ins.  Co.,  3  Abb. 
Dec.  (N.  Y.)  251,  4  Keyes  465)  or  other- 
wise (Newman  v.  Springfield  F.  &  M.  Ins. 
Co.,  17  Minn.  123)  ;  or  change  of  possession 
in  violation  of  the  terms  of  the  policy  (Phe- 
nix  Ins.  Co.  v.  Caldwell,  187  111.  73,  58  N.  E. 
314). 

Allegation  of  fraud  or  false  swearing  with- 
out averment  of  specific  facts  is  insufficient. 
Phoenix  Ins.  Co.  v.  McAfee,  (Ind.  App.  1904) 
70  N.  E.  947. 

In  West  Virginia  the  statute  which  pro- 
vides for  the  filing  of  a  statement  by  de- 
fendant specifying  the  particular  clause,  con- 
dition, or  warranty  not  complied  with  doea 
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within  tlie  conditions  or  warranty  relied  on.''  "Wilful  or  fraudulent  destructioa 
of  tlie  property  by  the  insured  must  be  specially  pleaded."  The  defense  that 
plaintiff's  insurable  interest  was  less  than  the  amount  of  his  policy  should  be 
pleaded.'''  Where  plaintiff  alleges  performance  of  conditions  generally,  an 
answer  sufficiently  alleges  a  breach  by  setting  out  a  condition  and  alleging  non- 
performance thereof.'*  In  some  jurisdictions  execution  of  the  policy  need  not 
be  proved  by  plaintiff  unless  defendant  denies  it  by  plea  verified  by  affidavit.'^ 
A  plea  setting  up  a  misrepresentation  which  does  not  constitute  a  warranty 
should  allege  not  only  its  falsity  but  its  materiality.'''  An  answer  alleging  that 
prohibited  articles  were  kept  by  plaintiff  need  not  specify  the  articles." 

d.  Denial  of  Knowledge  or  Information,  Ete.  In  code  pleading  plaintiff's 
allegations  may  be  put  in  issue  by  denial  of  knowledge  or  information  sufficient 
to  form  a  belief  where  the  facts  are  not  presumptively  within  defendant's  knowl- 
edge,'^ and  plaintiff's  allegation  of  ownership  of  the  property  at  the  time  of  the 
fire  may  be  answered  in  that  form  where  defendant  is  a  foreign  corporation." 

4.  Replication  or  Reply  —  a.  In  General.  "Where  defendant  pleads  that  it 
did  not  execute  the  policy  and  that  the  agent  issuing  it  had  no  authority  in  that 
behalf,  a  replication  alleging  ratification  by  the  company  is  not  a  departure.*' 
And  where  the  answer  pleads  want  of  insurable  interest  by  reason  of  a  convey- 
ance by  plaintiff,  a  replication  alleging  that  the  deed  was  not  delivered  is  not  a 
departure  from  the  complaint.*'    In  code  practice  an  averment  in  the  answer 


not  require  further  specification  or  the  legal 
certainty  of  formal  pleading.  Rosenthal 
Clothing,  etc.,  Co.  v.  Scottish  Union,  etc.,  Ins. 
Co.,  55  W.  Va.  238,  46  S.  E.  1021.  But  see 
Petit  V.  German  Ins.  Co.,  98  Fed.  800,  hold- 
ing that  such  statements  are  pleadings  and 
subject  to  demurrer. 

71.  California. —  Capuro  «.  Builders'  Ins. 
Co.,  39  Cal.  123. 

Delaware. —  HoflFecker  v.  New  Castle 
County  Mut.  Ins.  Co.,  5  Houst.  101. 

Illinois. —  Peoria  M.  &  F.  Ins.  Co.  v.  Lewis, 
18  111.  553;  Forehand  v.  Niagara  Ins.  Co., 
58  111.  App.  161  [reversed  on  other  grounds 
in  169  111.  626,  48  N.  E.  830]. 

Indiana. —  GJermania  F.  Ins.  Co.  v.  Stew- 
art, 13  Ind.  App.  627,  42  N.  E.  286;  Mtna 
Ins.  Co.  V.  Norman,  12  Ind.  App.  652,  40 
N.  E.  1116. 

Kansas. —  Queen  Ins.  Co.  v.  Excelsior  Mill- 
ing Co.,  69  Kan.  114,  76  Pac.  423;  Phenix 
Ins.  Co.  V.  Sullivan,  39  Kan.  449,  18  Pac. 
628. 

EentucJcy. —  Kentucky,  etc.,  Mut.  Ins.  Co. 
V.  Southard,  8  B.  Mon.  634. 

For  an  insufficient  plea  of  breach  of  the 
iron-safe  clause  see  Western  Assur.  Co.  v. 
McGlathery,  115  Ala.  213,  22  So.  104,  67 
Am.  St.  Eep.  26,  holding  also  that  pleas 
must  be  construed  most  strongly  against  de- 
fendant, on  which  point  see,  generally.  Plead- 
ing. 

Failure  to  furnish  proofs  of  loss  must  be 
specially  alleged  with  distinctness  and  cer- 
tainty even  though  plaintiff  has  alleged  that 
such  proofs  were  made  and  has  attached  the 
policy  as  an  exhibit.  Phoenix  Assur.  Co.  v. 
Deavenport,  16  Tex.  Civ.  App.  283,  41  S.  W. 
399. 

72.  Louisiana. —  Flynn  v.  Merchants'  Mut. 
Ins.   Co.,    17   La.   Ann.   135. 

Michigan. —  Morley  v.  Liverpool,  etc.,  Ins. 
Co.,  92  Mich.   590,  52  N.  W.  939. 

[XXI,  F,  3,  e] 


Minnesota. —  Fletcher  v.  German- American 
Ins.  Co.,  79  Minn.  337,  82  N.  W.  647. 

Oregon. —  Heidenreich  v.  .^tna  Ins.  Co.,  26 
Oreg.  70,  37  Pac.  64. 

Texas. —  Alamo  F.  Ins.  Co.  v.  Heidemann 
Mfg.  Co.,   (Civ.  App.  1894)  28  S.  W.  910. 

Contra. —  See  cases  cited  supra,  note  67. 

Defense  that  plaintiff  wilfully  burned  the 
property  cannot  be  made  under  a  mere  denial 
of  plaintiff's  allegation  that  the  loss  was 
caused  without  his  fault  or  negligence.  Cor- 
kery  v.  Security  F.  Ins.  Co.,  99  Iowa  382,  68 
N.  W.  792. 

73.  Home  Ins.  Co.  v.  Gaddis,  3  Ky.  L. 
Rep.   159. 

"74.  Birmingham  v.  Farmers'  Joint  Stock 
Ins.  Co.,  67  Barb.   (N.  Y.)   595. 

75.  Firemen's  Ins.  Co.  v.  Barusch,  161  111. 
629,  44  N.  B.  285  [afp/rmimg  59  111.  App. 
78]  ;  Phoenix  Ins.  Co.  v.  Rowe,  117  Ind.  202, 
20  N.  E.  122;  Clav  F.  &  M.  Ins.  Co.  v. 
Huron  Salt,  etc.,  Mfg.  Co.,  31  Mich.  346. 

76.  Kentucky,  etc.,  Mut.  Ins.  Co.  v.  South- 
ard, 8  B.  Mon.    (Ky.)    634. 

77.  Phcenix  Ins.  Co.  v.  Lawrence,  4  Mete. 
(Ky.)    9,   18,  81  Am.  Dec.   521,  "defendant, 

not  being  presumed  to  know  what  prohibited 
articles  were  kept." 

78.  See,  generally.  Pleading. 

79.  Bartow  v.  Northern  Assur.  Co.,  10 
S.  D.  132,  72  N.  W.  86. 

80.  German  F.  Ins.  Co.  v.  Columbia  En- 
caustic Tile  Co.,  15  Ind.  App.  623,  43  N.  E. 
41.  In  Texas  where  defendant's  answer  de- 
nies the  authority  of  the  agent  issuing  the 
policy  evidence  of  ratification  is  admissible 
under  a  replication  of  general  denial.  Han- 
over F.  Ins.  Co.  V.  Shrader,  11  Tex.  Civ.  App. 
255,  31  S.  W.  1100,  32  S.  W.  344. 

81.  Franklin  Ins.  Co.  v.  Feist,  31  Ind. 
App.  390,  68  N.  E.  188.  Where  the  answer 
alleges  that  insured  was  not  the  owner  of 
the  property,  a  reply  alleging  that  he  was  not 
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that  plaintiff  concealed  facts  material  to  the  risk  is  an  affirmative  defense  which 
plaintiff  may  disprove  without  a  replication.®^  A  reply  alleging  a  parol  contem- 
poraneous stipulation  in  contravention  of  the  terms  of  the  policy  set  forth  in  the 
complaint,  but  not  alleging  fraud  or  mistake,  is  demurrable.^  6ut  if  defendant 
pleads  an  award  no  reply  is  necessary  to  enable  plaintiff  to  have  it  annulled  for 
fraud.^  To  a  plea  alleging  breach  of  the  iron-safe  clause  and  non-production  of 
books  and  inventories  a  replication  is  sufficient  which  alleges  compliance  with 
the  clause  and  destruction  of  the  books  and  inventories  in  the  fire.''  Where  a 
plea  alleges  that  no  proofs  of  loss  were  furnished  in  compliance  with  the  terms  of 
the  policy  a  replication  alleging  that  proofs  were  furnished  on  blanks  supplied  by 
the  company  is  insufficient.^'  A  replication  pleading  facts  in  bar  of  defenses  alleged 
in  the  answer  cannot  be  deemed  a  plea  of  non  est  factum  so  as  to  require  verification.*^ 
b.  Waiver  or  Estoppel.  Except  in  some  of  the  code  states  where  the  use  of 
replications  is  restricted  by  general  provisions,^  if  defendant  pleads  breach  of 
conditions  or  stipulations  in  the  policy,  plaintiff  relying  upon  waiver  or  estoppel 
must  specially  plead  it  by  way  of  reply,'^  unless  he  has  alleged  it  in  his  first 


the  owner  of  the  legal  title  and  failing  to  al- 
lege that  he  had  any  interest  is  bad  on  de- 
murrer. Franklin  Ins.  Co.  v.  Wolff,  23  Ind. 
App.  549,  54  N.  E.  772. 

82.  Crittenden  v.  Springfield  F.  &  M.  Ins. 
Co.,  85  Iowa  652,  52  N.  W.  548,  39  Am.  St. 
Rep.  321.  In  Texas  without  special  plead- 
ing plaintiff  may  prove  that  his  statements 
alleged  by  defendant  to  have  been  false 
were  not  intentionally  false.  Phoenix  Ins. 
Co.  V.  Swann,  (Civ.  App.  1897)  41  S.  W. 
519. 

83.  Continental  Ins.  Co.  v.  Dorman,  125 
Ind.  189,  25  N.  E.  213.  Where  a  complaint 
alleged  that  the  policy  was  for  three  years 
and  the  answer  alleged  that  it  was  for  one 
year,  a  reply  alleging  that  the  policy  by 
mistake  read  "  one  year "  instead  of  three 
years  did  not  state  a  new  cause  of  action. 
Orient  Ins.  Co.  v.  Clark,  59  S.  W.  863,  22 
Kv.  L.  Rep.  1066. 

84.  Sullivan  v.  Traders'  Ins.  Co.,  169  N.  Y. 
213,  62  N.  E.  146  {reversing  4S  N.  Y.  App. 
Div.  631,  61  N.  Y.  Suppl.  il49]. 

85.  Sneed  v.  British-America  Assur.  Co., 
73  Miss.  279,  18  So.  928. 

86.  Hanover  F.  Ins.  Co.  v.  Lewis,  28  Fla. 
209,  10  So.  297. 

87.  Home  Ins.  Co.  v.  Sylvester,  25  Ind. 
App.  207,  57  N.  E.  991. 

88.  See,  generally.  Pleading.  If  by  rules 
of  pleading  no  reply  is  necessary  to  matters 
in  avoidance,  unless  required  by  the  court, 
the  waiver  or  estoppel  may  be  proved  with- 
out having  been  alleged.  Parno  r.  Iowa 
Merchants'  Mut.  Ins.  Co.,  114  Iowa  132,  86 
N.  W.  210;  Crittenden  v.  Springfield  F.  & 
M.  Ins.  Co.,  85  Iowa  652,  52  N.  W.  548,  39 
Am.  St.  Rep.  321;  Norris  v.  Hartford  F. 
Ins.  Co.,  57  S.  C.  358,  35  S.  E.  572;  King- 
man V.  Lancashire  Ins.  Co.,  54  S.  C.  599, 
32  S.  E.  762 ;  Cans  v.  St.  Paul  P.  &  M.  Ins. 
Co.,  43  Wis.  108,  28  Am.  Rep.  535. 

89.  Illinois. —  Merchants'  Nat.  Ins.  Co.  v. 
Pearce,  84  111.  App.  255. 

Indiana. —  Continental  Ins.  Co.  v.  Vanlue, 
126  Ind.  410,  26  N.  E.  119,  10  L.  R.  A.  843; 
Ft.  Wayne  Ins.  Co.  v.  Irwin,  23  Ind.  App.  53, 
54  N.  E.  817. 
[59] 


Iowa. —  McCoy  v.  Iowa  State  Ins.  Co.,  107 
Iowa  80,  77  N.  W.  529 ;  Kahler  v.  Iowa  State 
Ins.  Co.,  106  Iowa  380,  76  N.  W.  734;  Ja- 
cobs V.  St.  Paul  P.  &  M.  Ins.  Co.,  86  Iowa 
145,  53  N.  W.  101;  Eiseman  v.  Hawkeye 
Ins.  Co.,  74  Iowa  11,  36  N.  W.  780;  Zinck 
V.  Phcenix  Ins.  Co.,  60  Iowa  266,  14  N.  W. 
792. 

Kansas. —  Gillett  v.  Burlington  Ins.  Co.,  53 
Kan.  108,  36  Pac.  52;  Dwelling-House  Ins. 
Co.  V.  Johnson,  47  Kan.  1,  27  Pac.  100. 

Nebraska. —  Burlington  Ins.  Co.  v.  Camp- 
bell, 42  Nebr.  208,  60  N.  W.  599 ;  Phenix  Ins. 
Co.  V.  Bachelder,  32  Nebr.  490,  49  N.  W. 
217,  29  Am.  St.  Rep.  443. 

Pennsylvania. —  Diehl  v.  Adams  County 
Mut.  Ins.  Co.,  58  Pa.  St.  443,  98  Am.  Dec. 
302. 

Texas. —  Texas  Banking,  etc.,  Co.  v.  Stone, 
49  Tex.  4. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1637. 

If  the  answer  pleads  non-payment  of  pre- 
mium imtil  after  the  fire  plaintiff  cannot 
avail  himself  of  a  waiver  without  pleading 
the  same  specifically  in  his  reply.  German 
Ins.  Co.  V.  Shader,  1  Nebr.  (Unoflf.)  704,  96 
N.  W.  604. 

For  a  sufScient  replication  alleging  per- 
formance of  the  iron-safe  clause  condition 
the  breach  of  which  was  alleged  in  defend- 
ant's plea  and  for  another  replication  held 
insufficient  in  that  behalf  see  Western  Assur. 
Co.  V.  McGlathery,  115  Ala.  213,  22  So.  104, 
67  Am.  St.  Rep.  26. 

Sufficiency  of  allegation  of  waiver  of  con- 
dition against  encumbrances  see  Hartford  F. 
Ins.  Co.  V.  Landfare,  63  Nebr.  559,  88  N.  W 
779. 

Where  forfeiture  for  breach  of  a  gasoline 
clause  is  pleaded  as  a  defense,  waiver  thereof 
is  properly  set  up  in  the  replication.  Cassi- 
mus  V.  Scottish  Union,  etc.,  Ins.  Co.,  135 
Ala.  256,  33  So.  163,  where  are  set  forth 
verbatim  replications  held  sufficient  in  this 
behalf,  and  others  held  insufficient. 

After  verdict  objection  to  evidence  of 
waiver  because  it  was  not  specially  pleaded 
comes  too  late.  Union  Ins.  Co.  v.  Mur- 
phy, 2  Del.  Co.   (Pa.)   510. 
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pleading**  or  has  therein  alleged  performance  of  conditions.'*  No  issue  of  waiver 
is  tendered  by  a  reply  consisting  only  of  a  general  denial,*^  nor,  it  has  been  held, 
by  a  replication  pleading  waiver  accompanied  by  a  general  denial.''  Nor  can  a 
replication  only  by  general  traverse  be  amended  so  as  to  allege  a  waiver  where 
amendments  are  governed  by  common-law  rules.'*  A  replication  relying  upoa 
waiver  by  an  agent  should  expressly  aver  the  agency '^  or  state  facts  whieli  con- 
stitute agency  as  a  conclusion  of  law.''  Where  waiver  is  pleaded  by  reply  in 
general  terms  a  motion  requiring  plaintiff  to  specify  whether  the  waiver  was 
oral  or  written  and  to  identify  the  officer  or  agent  making  the  alleged  waiver 
should  be  granted."  After  trial  on  the  merits  allegations  of  waiver  in  a  replica- 
tion will  be  liberally  construed  in  favor  of  the  pleader ;  '^  and  formal  defects 
may  be  waived  by  failure  to  object  therefor." 

6.  Rejoinder.  "Where  a  replication  states  facts  constituting  waiver  or  estoppel 
a  rejoinder  must  answer  all  the  material  allegations.*  In  code  pleading  allega- 
tions of  new  matter  in  a  reply  are  deemed  to  be  controverted  as  upon  direct 
denial  or  avoidance  and  no  pleading  is  allowed  to  a  reply  except  a  demurrer.* 

6.  Amendment  of  Pleadings  —  a.  Declaration,  Complaint,  op  Petition.  An 
amendment  not  introducing  a  new  cause  of  action '  may  be  allowed,  although  the 


Where  plaintiff's  allegation  of  perfonn- 
ance  is  denied  by  the  answer  plaintiff  may 
plead  a  waiver  by  replication.  Sun  Fire 
OfBce  V.  Fraser,  5  Kan.  App.  63,  47  Pac.  327. 

Estoppel  may  be  pleadea  in  reply  to  a  de- 
fense set  up  in  the  answer.  American  Cent. 
Ins.  Co.  V.  McLanathan,  11  Kan.  533;  Vir- 
ginia F.  &  M.  Ins.  Co.  V.  Saunders,  86  Va. 
969,  il  S.  E.  794;  Levy  v.  Peabody  Ins. 
Co.,   10  W.  Va.  560,  27  Am.  Eep.  598. 

In  North  Carolina  where  plaintiff  did  not 
allege  in  his  complaint  nor  by  replication 
a  waiver  of  a  condition  set  up  by  defendant 
the  court  said  that  if  "  on  the  trial  in  the 
action  he  fails  to  prove  sufficiently  his 
compliance  with  some  requirement  that  does 
not  affect  the  real  and  substantial  merits  of 
the  matter  in  controversy,  there  is  no  suffi- 
cient reason  why  he  may  not  at  once  suggest 
and  prove  the  waiver  if  he  can,  and  thus  help 
out  his  defective  proofs.  If  the  party  offer- 
ing such  proof  had  been  negligent  the  Court 
might  decline  to  admit  the  same,  and  if  the 
opposing  party  should  be  surprised,  it  might, 
in  a  proper  case,  allow  a  mistrial  on  just 
terms  as  to  costs."  Pioneer  Mfg.  Co.  v. 
Phoenix  Assur  Co..  110  N.  C.  176,  182,  14 
S.  E.  731,  28  Am.  St.  Eep.  673. 

Under  W.  Va.  Code,  c.  125,  §  65,  provid- 
ing for  a  reply  by  a  statement  specifying  in 
general  terms  any  waiver  on  which  he  in- 
tends to  rely  such  statement  is  a  pleading 
and  subject  to  demurrer.  Petit  v.  German 
Ins.  Co.,  98  Fed.  800.  But  compare  Rosen- 
thal Clothing,  etc.,  Co.,  v.  Scottish  Union, 
etc.,  Ins.  Co.,  55  W.  Va.  238,  46  S.  E.  1021; 
Rheims  v.  Standard  F.  Ins.  Co.,  39  W.  Va. 
672,  20  S.  E.  670. 

90.  As  to  pleading  waiver  or  estoppel  in 
the  declaration,  complaint,  or  petition  see 
su-pra,  XXI,  F,  1,  i. 

91.  In  Missoturi  and  some  other  jurisdic- 
tions waiver  is  provable  under  an  allegation 
of  performahce  in  the  complaint.  See  supra, 
note  45.  Formerly  the  rule  was  otherwise 
in  Missouri.  Mueller  v.  Putnam  F.  Ins.  Co., 
45  Mo.   84. 
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92.  Illmoia. —  Merchants'  Nat.  Ins.  Co.  v. 
Pearce,  84  111.  App.  255. 

Indiana. —  Ft.  Wayne  Ins.  Co.  v.  Irwin,  23 
Ind.  App.  53,  54  N.  E.  817;  Evans  v.  Queen 
Ins.  Co.,  5  Ind.  App.  198,  31  N.  E.  843. 

Kansas. —  Westchester  F.  Ins.  Co.  v.  Cover- 
dale,  9  Kan.  App.  651,  58  Pac.  1029. 

Kentucky. —  Johnson  v.  Connecticut  F.  Ins. 
Co.,  84  Ky.  470,  2  S.  W.  151,  8  Ky.  L.  Eep. 
460. 

Pennsylvania. —  Diehl  v.  Adams  County 
Mut.  Ins.  Co.,  58  Pa.  St.  443,  98  Am.  Dec. 
302. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1637. 

93.  Meadows  v.  Hawkeye  Ins.  Co.,  62  Iowa 
387,  17  N.  W.  600. 

A  single  paragraph  of  a  reply  cannot  be 
good  as  a  denial  and  as  an  averment  of 
waiver.  Continental  Ins.  Co.  v.  Vanlue,  126 
Ind.  410,  26  N.  E.  119,  10  L.  E.  A.  843. 

94.  Diehl  v.  Adams  County  Mut.  Ins.  Co., 
58  Pa.  St.  443,  98  Am.  Dec.  302. 

95.  Phoenix  Ins.  Co.  v.  Copelandj  86  Ala. 
551,  6  So.  143,  4  L.  E.  A.  848,  averment 
held  sufficient. 

96.  Brown  v.  Commercial  F.  Ins.  Co.,  86 
Ala.  189,  5  So.  500,  averments  held  insuf- 
ficient. See  also  Cassimus  v.  Scottish  Union, 
etc.,  Ins.  Co.,  13'5  Ala.  256,  33  So.  163.  An 
allegation  of  waiver  by  the  company  was 
held  sufficient  as  against  an  objection  that 
waiver  by  an  agent  was  provided  against  by 
the  policy  unless  indorsed  thereon.  Boehm 
V.  Central  OhioJns.  Co.,  5  Ohio  S.  &  C.  PI. 
Dec.  161,  7  OhiB  N.  P.  387,  denying  defend- 
ant's motion  for  judgment  on  the  pleadings. 

97.  Webster  v.  Continental  Ins.  Co.,  67 
Iowa  393,  25  N.  W.  675. 

98.  Phenix  Ins.  Co.  v.  Holcombej  57  Nebr. 
622,  78  N.  W.  300,  73  Am.  St.  Eep.  532. 

99.  Oriental  Ins.  Co.  v.  Drake,  10  Ky.  L. 
Eep.   445. 

1.  Boulden  v.  Liberty  Ins.  Co.,  112  Ala. 
490,  20  So.  526. 

2.  Continental  Ins.  Co.  v.  Pearce,  39  Kan. 
396,  18  Pac.  291,  7  Am.  St.  Eep.  557. 

3.  It  is  otherwise  if  the  amendment  intro- 
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time  limited  in  the  policy  for  bringing  an  original  action  has  expired.*  An 
amendment  alleging  waiver  of  a  condition  in  the  policy  is  not  objectionable  as 
stating  a  new  cause  of  action.^  The  complaint  may  be  amended  to  obviate  a 
variance  between  the  policy  described  therein  and  the  policy  offered  in  evidence* 
or  so  as  to  allege  more  explicitly  the  performance  of  a  condition  precedent.^ 
Plaintiff's  omission  of  averment  of  insurable  interest  may  be  supplied  by  amend- 
ment even  after  motion  for  nonsuit  on  account  of  the  omission.^  In  an  action 
on  the  policy  the  complaint  may  be  amended  to  support  recovery  on  proof  of  an 
independent  agreement  after  the  loss  to  pay  a  stated  amount.'  Tlie  amount  of 
damages  claimed  may  be  increased  by  amendment."*  Plaintiff  having  sued  for  a 
partial  loss  may  be  allowed  to  amend  by  alleging  a  total  loss  caused  by  a  subse- 
quent fire  under  the  same  policy  .■''  A  declaration  by  an  assignee  may  be 
amended  by  adding  the  name  of  the  assignor.'^  Where  the  action  is  brouglit  in 
the  name  of  the  insured  for  the  use  of  the  real  party  in  interest  the  name  of  the 
former  may  be  struck  out  by  ainendment.^^  Where  the  action  is  brought  on  a 
renewed  policy,  plaintiff  cannot  amend  by  declaiing  on  a  refusal  to  renew.^* 
And  where  the  action  is  brought  on  a  policy  an  amendment  declaring  on  an  oral 
contract  to  deliver  a  policy  cannot  be  allowed.^'  Where  plaintiff  in  an  action 
against  underwriters  of  a  Lloyd's  policy  alleged  recovery  of  judgment  against 
their  attorney,  but  the  judgment  was  vacated  and  a  new  one  rendered  after  the 
cause  was  at  issue  in  the  first  mentioned  action,  it  was  held  that  he  should  be 
allowed  to  tile  a  supplemental  complaint  setting  up  the  final  judgment.^* 

b.  Plea  or  Answer.  Defendant  should  be  allowed  to  amend  after  report  of  a 
commissioner  when  necessary  to  make  available  a  defense  arising  out  of  facts 
found  in  the  report."  \\.  \^  prima  facie  ?iT\  abuse  of  discretion  to  refuse  leave 
to  file  a  plea  in  apt  time  setting  up  a  legally  sufficient  defense  in  addition  to 
defenses  already  pleaded."  Ordinarily  defendant  will  not  be  allowed  to  amend 
on  the  trial  so  as  to  introduce  a  new  issue  to  the  surprise  of  plaintiff.^'     And  it 


duces  a  new  cause  of  action.  Grier  v.  North- 
ern Assur  Co.,  183  Pa.  St.  334,  39  Atl.  10, 
same  rule  applied  as  in  case  of  such  amend- 
ments barred  by  the  statute  of  limitations, 
and  as  to  these  latter  see,  generally.  Plead- 
ing. 

4.  Manchester  F.  Ins.  Co.  v.  Feibelman,  118 
Ala.  308,  23  So.  759,  amendment  specifying 
additional  items  of  loss,  and  alleging  as- 
signment of  the  policy  to  plaintiff.  The  rea- 
son is  that  such  amendments  relate  back 
to  the  time  of  filing  the  original  pleading. 
See,  generally.  Pleading. 

5.  California  Ins.  Co.  v.  Gracey,  15  Colo. 
70,  24  Pac.  577,  22  Am.  St.  Rep.  376.  An 
averment  of  performance  of  conditions  may 
be  amended  so  as  to  allege  waiver  of  per- 
formance. Lycoming  County  Mut.  Ins.  Co. 
v.  Schollenberger,  44  Pa.  St.  259. 

6.  Clark  v.  Phoenix  Ins.  Co.,  36  Cal.  168; 
Bonner  v.  Home  Ins.  Co.,   13  Wis.  677. 

7.  North  British,  etc.,  Ins.  Co.  v.  Rudy,  26 
Ind.  App.  472,  60  N.  E.  9,  amendment  al- 
lowed on  the  trial. 

8.  Koshland  v.  Philadelphia  Fire  Assoc,  31 
Oreg.  362,  49  Pac.  865. 

9.  Smith  V.  Glens  Falls  Ins.  Co.,  66  Barb. 
(N.  Y.)   556. 

10.  Bentley  v.  Standard  F.  Ins.  Co.,  40 
AV.  Va.  729,  23  S.  E.  584.  Where  an  action 
is  brought  in  the  name  of  the  owner  for  the 
use  of  a  mortgagee  claiming  to  recover  the 
amount  of  the  mortgage  debt,  an  amend- 
ment claiming  recovery  for  the  full  amount 


of  the  policy  is  not  objectionable.     Stainer 
17.  Royal  Ins.  Co.,  13  Pa.  Super.  Ct.  25. 

11.  Scottish  Union,  etc.,  Ins.  Co.  v.  Strain, 
70  S.  W.  274,  24  Ky.  L.  Rep.  958. 

12.  Spring  Garden  Ins.  Co.  v.  Scott,  1  Walk. 
(Pa.)   181. 

13.  Virginia  F.  &  M.  Ins.  Co.  v.  Feagin,  62 
Ga.  515. 

14.  Roberts  v.  Germania  F.  Ins.  Co.,  71  Ga. 
478,  the  amendment  introduces  a  new  cause 
of  action. 

15.  Connecticut  F.  Ins.  Co.  v.  Monroe  Cir. 
Judge,  77  Mich.  231,  43  N.  W.  871,  18  Am. 
St.  Rep.  398. 

16.  Peabody  c.  Germain,  40  N.  Y.  App. 
Div.   146,  57  N.  Y.  Suppl.  860. 

17.  .^Etna  Ins.  Co.  v.  Glasgow  Electric  Light, 
etc.,  Co.,  107  Ky.  77,  52  S.  W.  975,  21  Ky. 
L.  Rep.  726. 

18.  Merchants'  Nat.  Ins.  Co.  v.  Pearce,  84 
111.  App.  255.  Amendment  of  an  answer 
presenting  an  additional  ground  of  defense 
should  be  allowed  where  it  is  based  on  plain- 
tifif's  own  testimony.  Southern  Ins.  Co.  v. 
Hastings,  64  Ark.  253,  41  S.  W.   1093. 

After  reversal  and  remand  leave  to  amend 
the  answer  by  setting  up  a  new  defense  may 
properly  be  denied.  Continental  Ins.  Co.  f. 
Moore,  62  S.  W.  517,  23  Ky.  L.  Rep.  72. 

19.  Deline  v.  Michigan  F.&  M.  Ins.  Co.,  70 
Mich.  435,  38  N.  W.  298.  See  also  Jackson 
First  Baptist  Church  v.  Citizens'  Mut.  F. 
Ins.  Co.,  119  Mich.  203,  77  N.  W.  702.  But 
it  may  be  otherwise  where  the  court  offers. 
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has  been  held  that  leave  to  file  an  insufficient  amendment  to  the  answer  may 
properly  be  denied.^ 

7.  Bill  of  Particulars.  Where  plaintiff  in  response  to  an  order  files  a  bill  of 
particulars  giving  no  additional  information  whatsoever  evidence  offered  by  him 
should  be  excluded  on  objection.'^' 

8.  Issues,  Proof,  and  Variance  —  a.  Issues  and  Proof  in  General.  No  evi- 
tdence  should  be  heard  to  defeat  a  recovery  which  the  issues  of  fact  made  by  the 
pleadinsrs  do  not  require.-^  Plaintiff  alleging  compliance  with  all  conditions  and 
netting  out  the  policy  as  an  exhibit  cannot  prove  by  parol  evidence  that  he  never 
;agreed  to  the  iron-safe  clause  in  the  policy .^^  An  averment  that  defendant  under- 
took and  promised  to  pay  plaintiff  may  be  sustained  by  proof  of  promise  by  an 
authorized  agent.^  Generally  where  plaintiff  alleges  performance  of  conditions 
evidence  of  waiver  thereof  is  inadmissible.^  Performance  of  a  condition  need 
not  be  proved  by  plaintiff  where  defendant's  answer  properly  construed  admits 
it.^^  Where  plaintiff's  complaint  specifies  the  property  destroyed  in  the  same 
language  that  is  used  in  the  policy,  but  describes  it  as  real  property,  he  is  not 
limited  to  real  property  in  his  proof  or  recovery.^'  Plaintiff  cannot  prove  mis- 
description of  the  property  by  mistake  in  the  absence  of  allegation  thereof  or  of 
estoppel.^  Notice  and  proofs  of  loss  need  not  be  introduced  in  evidence  where 
copies  are  attached  to  the  complaint  and  defendant  admits  that  the  papers  were 
repeived,^'  or  where  the  answer  admits  that  defective  proofs  were  furnished  and 
retained  without  objection.^  Mistake  in  proofs  of  loss  alleged  to  have  been  fur- 
nished may  be  shown  without  an  allegation  of  mistake.^'  Plaintiff  may  prove  the 
value  of  the  property  under  an  allegation  that  it  was  totally  destroyed  and  a 
prayer  for  judgment  for  the  amount  of  the  insurance.^'  If  the  evidence  does  not 
enable  the  jury  to  fix  the  value  of  property  destroyed  there  can  be  no  finding  for 
plaintiff  as  to  such  property.^  IJnder  a  denial  that  it  ever  insured  plaintiff, 
defendant  cannot  prove  facts  showing  a  right  to  avoid  the  policy.^  Non-payment 
of  premiums  not  set  up  as  a  defense  cannot  be  proved  where  by  statute  the 
policy  imports  a  consideration.^^  Defendant  cannot  prove  that  the  premises  were 
erroneously  described  in  the  policy  where  the  fact  is  not  alleged  in  his  answer.^ 
Defendant  who  pleads  that  additional  insurance  was  taken  out  need  not  prove  it 
if  plaintiff's  replication  merely  pleads  notice  thereof.*'  Change  of  use  of  the 
insured  premises  after  issuance  of  the  policy  cannot  be  proved  under  an  answer 
alleging  only  that  the  use  to  which  the  proof  is  directed  was  at  the  date  of  the 
policy  and  in  contravention  of  a  warranty  therein.^  Evidence  to  prove  the  con- 
dition of  an  entire  building  immediately  before  the  fire  is  not  admissible  under 

a  continuance  to  plaintiff  at  defendants  ex-  29.  Taylor  v.  State  Ins.  Co.,  98  Iowa  521, 

pense.     Thompson  v.   Caledonia  F.   Ins.   Co.,  67  N.  W.  577,  60  Am.  St.  Rep.  210. 

92  Wis.  664,  66  N.  W.  801.  30.  Devil's  Lake  First  Nat.  Bank  v.  Ameri- 

20.  Newman  v.  Springfield  F.  &  M.  Ins.  Co.,  can  Cent.  Ins.  Co.,  58  Minn.  492,  60  N.  W. 
17  Minn.   123.  345,  answer  thereby  admitting  waiver. 

21.  Knop  V.  Hartford  Nat.  F.  Ins.  Co.,  101  31.  Waldeck  v.  Springfield  F.  &  M.  Ins.  Co., 
Mich.  359,  59  N.  W.  653.  And  see,  gener-  53  Wis.  129,  10  N.  W.  88,  the  variance  held 
ally,  Pleading.  immaterial  in  code  practice. 

32.  Jacoby  v.  Westchester  F.  Ins.  Co.,  10  32.  German-American  Ins.  Co.  v.  Paul,  2 

Pa.  Super.   Ct.   171.  Indian  Terr.  625,  53  S.  W.  442. 

23.  Liverpool,  etc.,  Ins.  Co.  v.  Morris,  79  33.  Manchester  F.  Assur.  Co.  v.  Feibelman, 
Ga.  666,  5  S.  E.   125,  there  being  no  allega-  118  Ala.  308,  23  So.  759. 

tion  of  fraud  or  mistake  or  prayer  for  refor-  34.  British  America  Assur.  Co.  v.  Cooper, 

mation.  6  Colo.  App.  25,  40  Pac.  147.    See  also  supra, 

24.  St.  Paul  F.  &  M.  Ins.  Co.  v.  McGregor,       XXI,  F,  3,  c. 

63  Tex.  399.  35.  Phcenix  Ins.  Co.  v.  Hague,   (Tex.   Civ. 

25.  See  su-pra,  XXI,  F,  1,  i.  App.   1896)    34  S.  W.  654. 

26.  Rieger  v.  Mechanics'  Ins.  Co.,  69  Mo.  36.  Broraberg  v.  Minnesota  Fire  Assoc,  45 
App.  674.  Minn.   318.   47   N.   W.   975. 

27.  Granite  State  F.  Ins.  Co.  v.  Buckstaff  37.  Warbasse  v.  Sussex  County  Mut.  Ins. 
Bros.  Mfg.  Co.,  53  Nebr.  123,  73  N.  W.  544.  Co.,  42  N.  J.  L.  203. 

28.  Martin  v.  Farmers'  Ins.  Co.,  84  Iowa  38.  Peirce  r.  Cohasset  Mut.  F.  Ins.  Co.,  123 
516,  51   N.   W.   29.  Mass.  572. 
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an  answer  alleging  that  the  roof  was  defective.*'  Evidence  of  an  independent 
agreement  to  arbitrate  is  inadmissible  under  an  answer  relying  solely  on  a 
provision  in  the  policy  relating  to  arbitration.*' 

b.  Variance  —  (i)  In  General.  In  code  practice  variances  are  to  be  disre- 
garded if  the  party  objecting  does  not  show  that  he  has  been  misled.^'  Plain- 
tiff's allegation  of  sole  ownership  is  not  sustained  by  proof  that  he  was  part 
owner.*^  An  interest  insured  jointly  by  two  cannot  be  given  in  evidence  under 
an  averment  of  interest  solely  in  one.^  An  averment  of  insurance  of  a  joint 
interest  will  not  authorize  recovery  for  a  joint  loss  on  proof  of  insurance  to  one 
joint  owner  alone.^  But  a  proper  allegation  of  plaintiff's  title  to  the  property- 
may  be  sustained  by  proof  of  assignment  to  him  by  the  party  to  whom  the  policy 
issued,  since  it  is  immaterial  how  plaintiff  acquired  title.^  For  the  same  reason 
plaintiff  may  prove  title  by  deed  under  an  averment  of  title  by  will,  and  vice 
versa.*^  Plaintiff  suing  as  owner  of  the  property  and  holder  of  a  policy  issued  to 
himself  cannot  recover  on  proof  of  assignment  with  consent  of  defendant  and 
reassignment  to  himself."  Under  an  averment  of  ownership  proof  only  of  an 
insurable  interest  suffices  if  the  contract  of  insurance  requires  no  more.^  Vari- 
ance between  tlie  date  of  the  fire  as  alleged  and  the  date  proved  is  not  necessarily 
material.*'  Where  variance  between  an  averment  of  waiver  and  evidence  thereof 
is  slight  the  pleading  may  be  considered  as  amended  to  conform  to  the  facts 
proved.*  An  allegation  of  waiver  in  a  particular  manner  will  admit  proof  of 
waiver  in  a  different  manner.'*  An  averment  that  proofs  of  loss  were  furnished 
by  plaintiffs  is  not  satisfied  by  proof  that  they  were  furnished  by  one  of  the 
plaintiffs  and  a  tliird  person.^^  Under  an  averment  that  proofs  of  loss  were  for- 
warded to  a  specified  address  evidence  of  proofs  sent  to  another  place  is  inadmis- 
sible.^ But  evidence  of  notice  given  at  an  earlier  date  than  the  date  alleged  by 
plaintiff  under  a  videlicet  may  be  admitted."  Total  waiver  of  proofs  of  loss  cannot 
be  proved  under  an  averment  of  waiver  of  defect  in  proofs  furnished.''^  Recovery 
may  be  had  for  a  partial  loss  under  an  averment  of  total  loss.^*  Where  defend- 
ant's answer  specifies  prohibited  articles  kept  by  plaintiff  evidence  as  to  other 
prohibited  articles  should  not  be  considered."  Variance  between  alleged  con- 
tents of  a  writing  and  proof  thereof  cannot  be  deduced  by  doing  violence  to  the 
language  used.^ 

39.  Newman  v.  Springfield  F.  &  M.  Ins.  Co.,  50.  Capitol  Ins.  Co.  v.  Pleasanton  Bank, 
17  Minn.  123,  the  theory  of  the  answer  48  Kan.  397,  29  Pac.  578.  As  to  amend- 
belng  that  defendant  had  thereby  suffered  the  inents  to  conform  to  proof  see,  generally, 
risk  to  increase.  Pleading. 

40.  Elliott  f.  Merchants',  etc.,  F.  Ins.  Co.,  51.  Ben  Franklin  Ins.  Co.  v.  Flynn,  98  Pa. 
109  Iowa  39,  79  N.  W.  452.  St.   G27.     But  see   Feibelman    v.   Manchester 

41.  McComber  v.  Granite  Ins.  Co.,  15  N.  Y.  F.  Assur.  Co.,  108  Ala.  180,  19  So.  540,  hold- 
495,  holding  that  defendant  may  prove  that  a  ing  that  acts  constituting  a  waiver  cannot  be 
building  contained  no  force  pump,  in  violation  proved  under  an  averment  of  waiver  specify- 
of  a  warranty,  under  an  answer  alleging  re-  ing  different  acts. 

moval   of   the   pump    after    insurance.      See,  52.  Citizens'  Ins.  Co.  v.  Shrader,  (Tex.  Civ. 

generally.  Pleading.  App.  1895)   33  S.  W.  584. 

43.  White   c.  Merchants'   Ins.  Co.,  93  Mo.  53.  Coryeon  v.  Providence-Washington  Ins. 

App.   282.  Co.,  79  Mich.  187,  44  N.  W.  431. 

43.  Stetson  v.  Insurance  Co.,  3  Phila.  (Pa.)  54.  Hovey  v.  American  Mut.  Ins.  Co.,  2 
380.  Duer    (N.  Y.)    554. 

44.  Burgher  v.  Columbian  Ins.  Co.,  17  Barb.  55.  Greenville  People's  Bank  v.  Mine.  Ins. 
(N.  Y.)    274.  Co.,  74  Fed.  507,  20  C.  C.  A.   630. 

45.  Rediker  v.  Queen  Ins.  Co.,  107  Mich.  56.  Peoria  M.  &  F.  Ins.  Co.  v.  Whitehill, 
224,  65   N.  W.    105.  25    111.    466;    Pioneer    Mfg.    Co.    v.    Phoenix 

46.  Monaghan  v.  Agricultural  F.  Ins.  Co.,  Assur.  Co.,  110  N.  C.  176,  14  S.  E.  731,  28 
53  Mich.  238,  18  N.  W.  797..  Am.   St.  Rep.  673;  Watson  v.  Insurance  Co. 

47.  Bonefant  v.  American  F.  Ins.  Co.,  76  of  North  America,  4  Dall.  (Pa.)  283,  1 
Mich.  653,  43  N.  W.  682.  L.  ed.  835. 

48.  Rockford  Ins.  Co.  v.  Nelson,  65  111.  57.  Phoenix  Ins.  Co.  v.  Lawrence,  4  Mete. 
415.  (Ky.)  9,  81  Am.  Dec.  .521. 

49.  Lum  r.  U.  S.  Fire  Ins.  Co.,  104  Mich.  58.  Lounsbury  v.  Protection  Ins.  Co.,  8 
397,  62  N.  W.  562.  Conn.  459,  21  Am.  Dec.  686. 
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(ii)  Between Plmadinq . AND  Contract.  Kecovery  cannot  be  had  on  an 
alleged  oral  contract  of  insurance  where  tlie  proof  shows  a  materially  different 
contract.^'  An  oral  agreement  for  a  renewal  of  an  existing  policy  will  support 
an  allegation  of  an  oral  agreement  to  insurei.^  Plaintiff  suing  as  owner  cannot 
recover  on  a  policy  issued  to  him  as  attorney  for  an  undisclosed  principal.^'  An 
action  on  tlie  policy  alone  cannot  be  sustained  by  evidence  of  an  agreement  to 
insure.'^  There  is  no  fatal  variance  where  plaintiff's  complaint  demands  judg- 
ment for  a  smaller  amount  than  is  specified  in  a  binding  slip  upon  whicli  the 
action  is  brought.^  A  policy  attached  to  the  complaint  as  an  exhibit  is  admis- 
sible, although  it  contains  clauses  affecting  liability  which  are  not  mentioned  in 
the  pleading."*  Material  misdescription  of  the  amount  of  insurance  and  its 
apportionment  on  the  properties  is  fatal.*'  A  policy  providing  that  loss  is  not 
payable  until  sixty  days  after  proofs  furnished  is  not  variant  from  an  avei'ment 
of  a  contract  to  pay  at  that  time,"*  but  it  is  otherwise  wliere  the  promise  to  pay 
is  alleged  without  limitation  as  to  time;*''  there  is  no  variance  between  plaintiff's 
allegation  that  he  was  insured  for  a  specified  amount  and  a  policy  insuring  him 
for  loss  not  to  exceed  that  amount.*^  Variance  between  the  date  of  the  policy 
as  alleged  and  the  date  as  given  in  evidence  has  been  held  fatal.*'  Courts  are 
disinclined,  however,  to  entertain  objections  for  slight  variances  not  tending  to  ■ 
surprise.™  Yariance  between  conditions  subsequent  in  the  policy  and  the  "con- 
tract alleged  in  plaintiff's  declaration  is  immaterial.'"  A  policy  is  inadmissible 
under  a  declaration  thereon  not  alleging  conditions  precedent.''^  A  policy  con- 
taining conditional  or  modifying  clauses  incorporated  in  the  general  clause  of  the 
contract  is  inadmissible  under  a  pleading  which  states  the  contract  without  the 
conditions  or  qualifications,''^  or  with  materially  different  conditions.''*  Plaintiff 
may  declare  as  upon  a  contract  with  himself  alone  on  a  renewal  to  him  of  a 


59.  Waldron  v.  Home  Mut.  Ins.-  Co.,  9 
Wash.    594,   38    Pae.    136. 

60.  Mallette  v.  British- American  Assur. 
Co.,  91  Md.  471,  40  Atl.   1005. 

61.  Hamburg-Bremen  F.  Ins.  Co.  v.  Lewis, 
4  App.  Cas.   (D.  C.)   66. 

62.  Northam  v.  Dutchess  County  Mut.  Ins. 
Co.,  177  N.  Y.  73,  69  N.  E.  222  [reversing 
79  N.  Y.  App.  Div.  644,  80  N.  Y.  Suppl. 
1144]. 

63.  Van  Tassel  v.  Greenwich  Ins.  Co.,  151 
N.  Y.  130,  45  N.  E.  365  [reversing  72  Hun 
141,  25  N.  Y.   Suppl.  301]. 

64.  Phoenix  Ins.  Co.  %.  Boren,  83  Tex.  97, 
18  S.  W.  484. 

65.  Dove  V.  Royal  Ins.  Co.,  98  Mich.  122, 
57  N.  W.  30. 

66.  Powers  r.  New  England  F.  Ins.  Co.,  68 
Vt.  390,  35  Atl.  331. 

67.  Cooledge  v.  Continental  Ins.  Co.,  67  Vt. 
14,  30  Atl.  798. 

68.  Powers  v.  New  England  F.  Ins.  Co.,  68 
Vt.  390,  35  Atl.  331. 

69.  Germania  F.  Ins.  Co.  v.  Lieberman,  58 
111.   117. 

70.  Pelican  Ins.  Co.  v.  Schwartz,  (Tex.  Sup. 
1892)  19  S.  W.  374;  Hanover  F.  Ins.  Co. 
V.  Shrader,  11  Tex.  Civ.  App.  255,  31  S.  W. 
1100,  32  S.  W.  344,  variance  in  number  of 
the  policy.  See  also  Phoenix  Ins.  Co.  v. 
Boren,  83  Tex.  97,  18  S.  W.  484.  Misstate- 
ment of  the  place  of  execution  of  the  policy 
was  held  immaterial  where  defendant  was 
not  misled  or  surprised.  Clay  F.  &  M.  Ins. 
Co  V.  Huron  Salt,  etc.,  Mfg.  Co.,  31  Mich. 
346.     Where   the    policy   introduced   in   evi- 
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dence  is  one  which  defendant's  plea  has 
treated  as  the  basis  of  the  action  he  cannot 
object  that  it  is  variant  from  the  policy  de- 
scribed in  plaintiff's  complaint.  Southern 
Mut.  Ins.  Co.  V.  Turnley,  100  Ga.  296,  27 
S.  E.  975.  Immaterial  variance  between  the 
style  of  defendant  corporation  in  plaintiff's 
declaration  and  in  the  policy  will  be  disre- 
garded. Ulysses  Elgin  Butter  Co.  v.  Hart- 
ford F.  Ins.  Co.,  20  Pa.  Super.  Ct.  384.  Mis- 
nomer of  the  insured  (Harvey  v.  Parkers- 
burg  Ins.  Co.,  37  W.  Va.  272,  16  S.  E. 
580)  or  misdescription  of  the  property  (State 
Ins.  Co.  V.  Schreck,  27  Nebr.  527,  43  N.  W. 
340,  20. Am.  St.  Hep.  696,  6  L.  E.  A.  524) 
is  not  fatal  where  it  is  proved  to  be  a  mis- 
take of  the  company. 

71.  Powers  v.  New  England  F.  Ins.  Co.,  68 
Vt.  390,  35  Atl.  331. 

72.  Roekford  Ins.  Co.  v.  Nelson,  65  111.  415. 
But  proof  of  u  conditional  promise  under  a 
complaint  alleging  an  absolute  promise  is, 
however,  only  a  variance  and  not  a  failure 
of  proof.  Farmers'  Bank  v.  Manchester 
Assur.  Co.,  106  Mo.  App.  114,  80  S.  W. 
299. 

73.  Powers  V.  New  England  F.  Ins.  Co.,  68 
Vt.  390,  35  Atl.  331;  Cooledge  v.  Conti- 
nental Ins.  Co.,  67  Vt.  14,  30  Atl.  798  (fatal 
variance  between  an  allegation  of  a,  contract 
to  insure  generally  and  a  policy  confining 
the  insurance  to  property  while  in  a  speci- 
fied location)  ;  Simmons  .  v.  West  Virginia 
Ins.  Co.,  8  W.  Va.  474. 

74.  Simmons  v.  West  Virginia  Ins.  Co.,  8 
W.  Va.  474. 
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policy  originally  to  him  and  another.''  Material  discrepancy  between  the  period 
of  the  insurance  as  specified  in  the  policy  and  the  period  stated  in  the  pleading  is 
a  fatal  variance.''^  A  policy  bearing  an  assignment  to  a  third  person  is  inadmis- 
sible under  a  pleading  describing  the  assignment  as  made  to  plaintiff." 

G.  Evidence — l.  Presumptions  and  Burden  of  Proof — a.  In  General.  In 
the  absence  of  any  admission  by  defendant  plaintiff  is  bound  to  establish  by  a 
preponderance  of  evidence:™  (1)  The  execution  of  the  contract  or  policy  of 
insurance  sued  on  ;  (2)  the  destruction,  total  or  partial,  of  the  property  insured  ; 
(3)  the  amount  of  the  loss,  or,  in  other  words,  the  value  of  the  insured  property 
destroyed ;  and  (4)  that  such  notice  and  preliminary  proof  of  loss  as  the 
policy  requires  has  been  given.''' 

b.  As  to  the  Contract.  By  raising  an  issue  as  to  the  essential  averments  of 
plaintiff's  declaration,  complaint,  or  petition,**  defendant  throws  the  burden  upon 
plaintiff  to  establish  ownership  or  other  insurable  interest,^'  the  making  of  the 
contract,^^  and  the  payment  of  premiums.^'     Defendant  alleging  cancellation  of 


75.  Lockwood  ».  Middlesex  Mut.  Assur.  Co., 
47  Conn.  553. 

76.  Simmons  v.  West  Virginia  Ins.  Co.,  8 
W.  Va.  474. 

77.  Niagara  Ins.  Co.  v.  Lee,  73  Tex.  641, 
11  S.  W.   1024. 

78.  As  to  preponderance  of  evidence  see, 
generally,    Evide>'CE,    17    Cyc.   754   et   seq. 

79.  Mack  f.  Lancashire  Ins.  Co.,  4  Fed.  59, 
60,  2  McCrary  211,  per  McCrary,  J.  "To 
entitle  the  plaintiff  to  recover  ...  he  must 
make  out  to  the  satisfaction  of  the  jury, 
that  the  contract  of  insurance  was  fairly 
entered  into ;  that  he  has  performed  his 
part  of  it;  that  he  had,  at  the  date  of 
the  contract,  an  insurable  interest  in  the 
property  covered  by  the  policy;  and  that  the 
same  was  injured  or  destroyed  by  fire  during 
the  continuance  of  the  contract."  Smith  v. 
Cash  Ins.  Co.,  1  Pittsb.  (Pa.)  428,  429,  per 
Hampton,  P.  J. 

80.  See  supra,  XXI,  F,  1,  a. 

81.  Illinois  Mut.  F.  Ins.  Co.  v.  Marseilles 
Mfg.  Co.,  6  111.  236;  Milwaukee  F.  Ins.  Co. 
V.  Todd,  32  Ind.  App.  214,  67  N.  E.  697; 
Clark  V.  Dwelling-House  Ins.  Co.,  81  Me. 
373,  17  Atl.  303;  Gilbert  v.  North  American 
F.  Ins.  Co.,  23  Wend.  (N.  Y.)  43,  35  Am. 
Dec.  543;  Planters  Ins.  Co.  v.  Diggs,  8  Baxt. 
(Tenn.)     563.      But    the   fact   that   a   policy 

was  issued  to  the  insured  on  the  property  is 
prima  facie  an  admission  of  title  or  inter- 
est in  him.  American  F.  Ins.  Co.  v.  Land- 
fare,  56  Nebr.  482,  76  N.  W.  1068;  Western 
Horse,  etc.,  Ins.  Co.  v.  Scheidle,  18  Nebr. 
495,  25  N.  W.  620;  German  Ins.  Co.  v. 
Gibbs,  (Tex.  Civ.  App.  1896)  35  S.  W.  679; 
Canfield  r.  Watertown  F.  Ins.  Co.,  55  Wis. 
419,  13  N.  W.  252.  See  also  cases  cited  supra, 
page  920  note  33.  If  the  policy  is  made 
payable  to  a  person  named  "  as  his  interest 
may  appear  "  the  burden  of  proof  is  upon 
him  seeking  to  maintain  an  action  on  the 
policy  to  show  his  right,  title,  or  interest. 
Wilcox  V.  Minnesota  Mut.  F.  Ins.  Co.,  81 
Minn.  478,  84  N.  W.  334. 

In  an  action  by  one  classed  as  assignee  the 
company  seeking  to  defeat  his  action  by  re- 
lying on  a  prior  assignment  to  another  has 
the   burden    of    proving    such    prior   assign- 


ment.    Kelly    V.    Norwich    F.    Ins.    Co.,    82 
Iowa  137,  47  N.  W.  986. 

82.  By  setting  out  the  policy  plaintiff  puts 
upon  defendant  the  denial  of  its  execution. 
See  supra,  XXI,  F,  1,  b. 

Presumption  of  delivery  of  a  policy  arising 
from  plaintiff's  possession  of  it  may  be  re- 
butted by  proof  that  it  was  obtained  in  a 
surreptitious  manner.  Pennsburg  Mfg.  Co. 
t'.  Pennsylvania  F.  Ins.  Co.,  16  Pa.  Super. 
Ct.  91. 

The  company  is  presumed  to  know  the 
meaning  which  a  valid  local  usage  has  at- 
tached to  a  term  in  the  policy.  Barker  r. 
Citizens'  Mut.  F.  Ins.  Co.,  (Mich.  1904)  99 
N.  W.   866. 

If  the  suit  is  on  an  executory  contract  of 
insurance  the  burden  is  on  plaintiff  to 
prove  the  contract  and  the  authority  of  the 
agent  to  make  it.  Smith  v.  State  Ins.  Co., 
58  Iowa  487,  12  N.  W.  542.  It  will  be 
presumed  that  an  oral  contract  to  insure 
was  an  agreement  to  insure  in  the  terms  of 
the  policy  then  in  use  by  the  company. 
Smith  V.  State  Ins.  Co.,  64  Iowa  716,  21 
N.  W.  145.  The  burden  of  proving  an  al- 
leged oral  contract  of  renewal  of  a  policy  is 
upon  plaintiff.  Giddings  v.  Phoenix  Ins.  Co., 
90  Mo.  272,  2  S.  W.  139.  See  supra,  III,  D. 
"  Agency  of  an  intermediary  who  procured 
the  insurance,  whereby  defendant  was  bound, 
need  not  be  proved  by  plaintiff  where  de- 
fendant admits  issue  and  delivery  of  the 
policy.  Healey  v.  Pennsylvania  State  Ins. 
Co.,  50  N.  Y.  App.  Div.  327,  63  N.  Y.  Suppl. 
1055. 

That  the  policy  was  in  force  at  the  time  of 
the  fire  must  be  proved  by  plaintiff.  Sehroe- 
der  V.  Trade  Ins.  Co.,  12  111.  App.  651.  Mere 
possession  of  a  policy  is  not  conclusive  evi- 
dence that  it  was  in  force  at  the  time  of  the 
fire.  White  v.  New  York  Ins.  Co.,  93  Fed. 
161. 

83.  Mauck  v.  Merchants',  etc.,  F.  Ins.  Co., 
4  Pennew.  (Del.)  325,  54  Atl.  952;  Moore 
V.  Rockford  Ins.  Co.,  90  Iowa  636,  57  N.  W. 
597;  Hooker  v.  Continental  Ins.  Co.,  (Nebr. 
1903)    96  N.   W.  663. 

Conduct  of  the  company  may  support  an 
inference  of  fact  that  the  premium  was  duly 
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the  policy  has  the  burden  of  proving  it,^  and  must  prove  compliance  with  con- 
ditions precedent  to  the  right  to  cancel.^^ 

e.  As  to  Avoidance  or  Forfeiture  in  General.  While  plaintiff  is  required  to 
allege  performance  of  conditions  precedent,^'  and  therefore  may  logically  be  said 
to  have  the  burden  of  proving  such  performance,"  yet  under  the  rule  now  gen- 
erally recognized  that  defendant  to  raise  an  issue  on  general  allegation  of 
performance  must  particularly  allege  the  breach  relied  on,  it  is  almost  uniformly 
held  that  without  regard  to  whether  the  breach  complained  of  is  that  of  a  con- 
dition precedent  or  a  promissory  warranty  or  condition  subsequent  defendant 
has  the  burden  of  proving  the  facts  constituting  such  a  breach.^  Thus  defend- 
ant must  prove  breach  of  warranty  against  alienation,^'  encumbrance  in  violation 
of  the  conditions  of  the  policy,'"  that  the  premises  were  vacant  or  unoccupied  in 
violation  of  provisions  on  that  subject,"  or  the  existence  of  other  or  additional  insur- 
ance.''   While  the  burden  of  proving  notice  and  proofs  of  loss  is  usually  upon  plain  - 


paid,     Weisman  v.   Commercial   F.   Ins.   Co., 

3  Pennew.   (Del.)   224,  50  Atl.  93. 

Waiver  of  objection  for  non-pajrment  of  pre- 
mium may  be  presumed  in  the  absence  of  sat- 
isfactory evidence  to  the  contrary,  where  the 
company  treats  the  policy  as  valid  and  bind- 
ing until  the  loss  occurs.  Mauck  v.  Mer- 
chants', etc.,  P.  Ins.  Co.,  4  Pennew.  (Del.) 
325,  54  Atl.  952. 

84.  Alabama. —  Phoenix  Assur.  Co.  v.  Mc- 
Author,  116  Ala.  659,  22  So.  903,  67  Am.  St. 
Eep.   154. 

Louisiana. —  Gomila  v.  Hibernia  Ins.  Co., 
40  La.  Ann.  553,  4  So.  490. 

Maryland. — American  F.  Ins.  Co.  v.  Brooks, 
83  Md.  22,  34  Atl.  373. 

Missouri. —  McCartney  v.  State  Ins.  Co., 
45  Mo.  App.  373. 

Nebraska. —  Home  F.  Ins.  Co.  v.  Johnasen, 
59  Nebr.  349,  80  N.  W.  1047. 

United  States.—  Eunkle  v.  Citizens'  Ins. 
Co.,  6  Fed.   143. 

85.  American  F.  Ins.  Co.  v.  Brooks,  83  Md. 
22,  34  Atl.  373. 

86.  See  sxtpra,  XXI,  F,  1,  g. 

87.  Lamson  Consol.  Store-Service  Co.  v. 
Prudential  F.  Ins.  Co.,  171  Mass.  433,  50 
N.  E.  943;   Wilson  t.  Hampden  F.  Ins.  Co., 

4  E.  I.  159 ;  Hersey  v.  Northern  Assur.  Co., 
75  Vt.  441,  56  Atl.  95 ;  L.  Eosenthall  Clothing, 
etc.,  Co.  V.  Scottish  Union,  etc.,  Ins.  Co.,  55 
W.  Va.  238,  46  S.  E.  1021,  stating  that  such 
was  the  rule  at  common  law  and  that  it  still 
obtains  in  West  Virginia  if  defendant  files 
the  statement  provided  for  in  W.  Va.   Code 

(1899),  c.  125,  §  64. 

88.  Alabama. —  Boulden  v.  Phoenix  Ins.  Co., 
112  Ala.  422,  20  So.  587. 

Mississippi. —  Liverpool,  etc.,  Ins.  Co.  v. 
Farnsworth  Lumber  Co.,  72  Miss.  555,  17  So. 
445. 

Missouri. —  Eitter  v.  Sun  Mut.  Ins.  Co., 
40  Mo.  40. 

Pennsylvania. —  Susquehanna  Mut.  F.  Ins. 
Co.  V.  Tunkhannock  Toy  Co.,  15  Wkly. 
Notes  Cas.  306. 

South  Carolina. —  Copeland  v.  Western  As- 
sur. Co.,  43  S.  C.  26,  20  S.  E.  754. 

South  Dakota. —  Ormsby  v.  Phenix  Ins.  Co., 

5  S.  D.  72,  58  N.  W.  301. 

Texas. —  Sullivan  v.  Hartford  F.  Ins.  Co., 

[XXI,  G,  1,  b] 


(Civ.  App.  1896)  34  S.  W.  999.  See  also 
Phoenix  Assur.  Co.  v.  Stenson,  (Civ.  App. 
1904)    79  S.  W.  866. 

Wisconsin. —  Eedman  v.  JEtna,  Ins.  Co.,  49 
Wis.  431,  4  N.  W.  591. 

United  States. —  Cotten  v.  Fidelity,  etc., 
Co.,  41  Fed.  506;  Bittinger  v.  Providence- 
Washington  Ins.  Co.,  24  Fed.  549.  But  see 
Craig  V.  U.  S.  Insurance  Co.,  6  Fed.  Cas. 
No.  3,340,  Pet.  C.  C.  410. 

See  28  Cent.  Dig.  tit.  "Insurance," 
§§   1650,   1651,   1654,   1655. 

There  is  no  presumption  of  fact  either  in 
favor  of  or  against  a  forfeiture.  Denver 
Tp.  Mut.  F.  Ins.  Co.  v.  Eesor,  95  111.  App. 
197. 

89.  Orrell  v.  Hampden  F.  Ins.  Co.,  13  Gray 
(Mass.)  431;  Farmers',  etc.,  Ins.  Co.  v. 
Peterson,  47  Nebr.  747,  66  N.  W.  847. 

90.  Mistilski  v.  German  Ins.  Co.,  64  Minn. 
366,  67  N.  W.  80;  Hartford  P.  Ins.  Co.  v. 
Landfare,  63  Nebr.  559,  88  N.  W.  779.  In 
the  absence  of  evidence  to  the  contrary  it  has 
been  held  that  a  mortgage  is  presumed  to  be 
unpaid  unless  sufficient  time  has  elapsed  to 
create  presumption  of  payment.  Gould  v. 
Holland  Purchase  Ins.  Co.,  16  Hun  (N.  Y.) 
538. 

91.  Hoover  v.  Mercantile  Town  Mut.  Ins. 
Co.,  93  Mo.  App.  HI,  69  S.  W.  42.  And  the 
insurer  should  allege  that  a  factory  ceased  to 
be  operated  for  a  period  so  long  as  to  avoid 
the  policy.  Barker  v.  Citizens'  Mut.  F.  Ins. 
Co.,  (Mich.  1904)  99  N.  W.  866;  Cronin  v. 
Philadelphia  F.  Assoc,  123  Mich.  277,  82 
N.  W.  45,  holding  that  the  undisputed  evi- 
dence established  the  fact.  Premises  re- 
cently vacated  by  the  occupant  are  presumed 
to  continue  in  that  condition  unless  shown 
to  have  been  subsequently  occupied.  Stot- 
tenberg  v.  Continental  Ins.  Co.,  106  Iowa  565, 
76  S.  W.  835,  68  Am.  St.  Eep.  323.  See, 
generally,  as  to  presumption  of  continuance. 
Evidence,  16  Cyc.  1052  et  seq. 

92.  Eussell  v.  Fidelity  F.  Ins.  Co.,  84  Iowa 
93,  50 'N.  W.  546;  Clark  v.  Hamilton  Mut. 
Ins.  Co.,  9  Gray  (Mass.)  148.  But  where 
it  is  shown  that  additional  insurance  was 
taken  out,  the  burden  of  proving  notice 
thereof  to  defendant  is  upon  the  insured.  Sun 
Ins.  Co.  V.  Earle,  29  Mich.  406. 
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tiflf,^^  yet  if  plaintiff  proves  fasts  which  are  sufficient  prima  facie  to  show  that 
notice  or  proofs  were  given  '-"^  defendant  has  the  bnrden  of  proving  non-compliance 
with  the  conditions  of  the  policy  in  that  respect.'^  It  is  clear  that  breach  of  a 
condition  subsequent '"  or  of  a  warranty  of  existing  conditions ''  or  other  affirma- 
tive defense  ^  must  be  established  by  defendant. 


93.  McCall  v.  Merchants'  Ins.  Co.,  33  La. 
Ann.  142;  German  Ins.  Co.  v.  Davis,  40 
Nebr.  700,  59  N.  W.  698;  German  Ins.  Co. 
V.  Fairbank,  32  Nebr.  750,  49  N.  W.  711, 
29  Am.  St.  Hep.  459;  Flanaghan  v.  Phenix 
Ins.  Co.,  42  W.  Va.  426,  26  S.  E.  513. 

94.  Pennypacker  -v.  Capital  Ins.  Co.,  80 
Iowa  56,  45  N.  W.  408,  20  Am.  St.  Rep.  395, 
8  L.  K.  A.  236;  Schenck  v.  Mercer  County 
Mut.  P.  Ins.  Co.,  24  N.  J.  L.  447.  There  is 
a  presumption,  until  the  contrary  appears, 
that  notice  and  proofs  of  loss  properly 
mailed  to  the  company  were  received  in  due 
course  of  mail.  Pennypacker  x>.  Capital  Ins. 
Co.,  80  Iowa  56,  49  N.  W.  408,  20  Am.  St. 
Rep.  395,  8  L.  R.  A.  236;  Dade  v.  JEtna  Ins. 
Co.,  54  Minn.  336,  56  N.  W.  48.  And  see, 
generally,  as  to  such  presimiption,  Evi- 
dence, 16  Cyc.  821.     See  supra,  XVII,  A. 

95.  Fo.ster  T.  Jackson  Mar.  Ins.  Co.,  1  Edm. 
Sel.  Cas.  (N.  Y.)  290;  Killips  v.  Putnam 
F.  Ins.  Co.,  28  Wis.  472,  9  Am.  Rep.  506. 
The  burden  of  proving  that  the  magistrate 
who  certified  to  the  loss  was  interested  is 
upon  defendant.     Cornell  v.  Le  Roy,  9  Wend. 

(N.  Y.)    163. 

Under  N.  Y.  Code  Civ.  Proc.  §  533,  where 
plaintiff  has  alleged  generally  performance 
of  conditions  precedent  and  the  allegation  is 
controverted  the  burden  of  proof  is  upon 
him ;  but  proof  need  not  be  offered  by  him 
until  some  evidence  of  a  violation  of  the 
condition  has  been  given  by  defendant.  Rau 
V.  Westchester  F.  Ins.  Co.,  50  N.  Y.  App. 
Div.  428,  64  N.  Y.  Suppl.  290  [affirmed  in 
168  N.  Y.  665,  61  N.  E.  1134]. 

In  West  Virginia  by  virtue  of  Code,  c.  125, 
§  64,  plaintiff  need  not  furnish  such  proof 
imless  defendant  pleads  non-performance  of 
the  condition.  Adkins  v.  Globe  P.  Ins.  Co., 
45  W.  Va.  384,  32  S.  E.  194. 

96.  Increase  of  risk. —  AVhere  the  policy 
provides  against  increase  of  risk  or  hazard; 
whether  generally  or  in  particular  respects, 
the  burden  is  on  defendant  to  establish  such 
increase  of  risk. 

Illinois. —  Catlin  r.  Traders'  Ins.  Co.,  83 
111.  App.  40. 

Kansas. —  Niagara  F.  Ins.  Co.  r.  Johnson, 
4  Kan.  App.  16,  45  Pac.  789. 

Maine. —  Newhall  v.  Union  Mut.  F.  Ins. 
Co.,  52  Me.  180. 

Minnesota. —  Taylor  f.  Security  Mut.  F. 
Ins.  Co.,  88  Minn.  231,  92  N.  W.  952. 

Missouri. —  Ritter  v.  Sun  Mut.  Ins.  Co., 
40  Mo.  40. 

United  States. —  Merrill  v.  Insurance  Co. 
of  North  America,  23  Fed.  245. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1655. 

When  an  insured  building  becomes  unoccu- 
pied there  is  a  prima  facie  presumption  of 
increase  of  risk.  White  v.  Pho^nix  Ins.  Co., 
83  Me.  279,  22  Atl.  167. 


Fall  of  building. —  Where  a  condition  relied 
on  is  that  if  the  building  should  fall  except 
as  the  result  of  fire  all  insurance  should 
immediately  cease,  the  burden  is  on  defend- 
ant relying  on  breach  of  such  condition  to 
show  that  the  building  fell  before  the  fire 
started.  N.  &  M.  Friedman  Co.  v.  Atlas 
Asaur.  Co.,  133  Mich.  212,  94  N.  W.  757; 
Phenix  Ins.  Co.  v.  Luce,  123  Fed.  257  [fol- 
lomng  Western  Assur.  Co.  v.  J.  H.  Mohl- 
man,  83  Fed.  811,  28  C.  C.  A.  157,  40  L.  R.  A. 
561]. 

Fire  protection. —  Violation  by  the  insured 
of  stipulations  to  provide  fire  protection  must 
be  proved  by  the  company.  Fuller  v.  New 
York  P.  Ins.  Co.,  184  Mass.  12,  67  N.  E.  879; 
Jones  Mfg.  Co.  v.  Manufacturers'  Mut.  P. 
Ins.  Co.,  8  Cush.  (Mass.)  82,  54  Am.  Dec. 
742;  Redman  v.  Mtaa.  Ins.  Co.,  49  Wis.  431, 
4  N.  W.  591. 

Plaintiff's  refusal  to  have  appraisal,  alleged 
by  defendant  and  denied  in  plaintiff's  reply, 
must  be  proved  by  defendant.  Lancashire 
Ins.  Co.  V.  Murphy,  10  Kan.  App.  251,  62 
Pac.  729. 

97.  Morotoek  Ins.  Co.  ■;;.  Postoria  Novelty 
Co.,  94  Va.  361,  26  S.  E.  850,  holding  that 
erroneous  description  of  the  property,  con- 
stituting breach  of  warranty,  must  be  proved 
by  defendant. 

98.  Lucas  v.  Jefferson  Ins.  Co.,  6  Cow. 
(N.  Y.)   635. 

Alleged  election  to  repair  and  notice  thereof 
to  insured  as  required  by  the  policy  must  be 
proved  bv  defendant.  Harrington  v.  Han- 
over P.  Ins.  Co.,  5  N.  Y.  St.  417. 

False  representations. —  Thus  if  the  com- 
pany relies  upon  false  misrepresentations  on 
the  part  of  the  insured  to  avoid  the  policy, 
it  has  the  burden  of  proving  the  falsity  of 
such  representations  (Helbing  v.  Svea  Ins. 
Co.,  54  Cal.  156,  3'5  Am.  Rep.  72;  New  Eng- 
land P.  &  M.  Ins.  Co.  V.  Wetmore,  32  111. 
221;  Parno  v.  Iowa  Merchants'  Mut.  Ins.  Co., 
114  Iowa  132,  86  N.  W.'210;  Jones  Mfg.  Co. 
V.  Manufacturers'  Mut.  F.  Ins.  Co.,  8  Cush. 
(Mass.)  82,  54  Am.  Dec.  742;  State  Ins. 
Co.  V.  New  Hampshire  Trust  Co.,  47  Nebr. 
62,  66  N.  W.  9,  1106;  Queen  Ins.  Co.  v. 
Leonard,  9  Ohio  Cir.  Ct.  46,  6  Ohio  Cir.  Dec. 
49;  Redman  v.  Mtna,  Ins.  Co.,  49  Wis.  431, 
4  N.  W.  591;  Tidmarsh  v.  Washington  F.  & 
M.  Ins.  Co.,  23  Fed.  Cas.  No.  14,024,  4  Mason 
439;  Whittle  v.  Parmville  Ins.  Co.,  29  Fed. 
Cas.  No.  17,603,  3  Hughes  421),  and  it 
is  for  the  company  to  prove  the  material- 
ity of  such  representations  and  knowledge 
of  their  falsity  on  the  part  of  the  insured 
(Wilkins  v.  Germania  P.  Ins.  Co.,  57  Iowa 
529,  10  N.  W.  916;  Daniels  v.  Hudson  River 
P.  Ins.  Co.,  12  Cush.  (Mass.)  416,  59  Am. 
Dec.  192;  Mtna.  Ins.  Co.  v.  Grube,  6  Minn. 
82;  McCarty  v.  Imperial  Ins.  Co.,  126  N.  C. 
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d.  Waiver  or  Estoppel.  If  the  insured  relies  on  waiver  or  estoppel  to  avoid 
the  effect  of  breaeli  of  condition  or  warranty  the  burden  is  upon  liim  to  prove  it,'' 
including  alleged  authoi'ity  of  defendant's  agent  to  receive  notice  of  facts  as  a 
basis  of  waiver.'  But  the  burden  is  on  defendant  to  show  notice  to  insured  of 
defects  in  his  proofs  of  loss.^ 

e.  Amount  and  Cause  of  Loss.     It  is  for  plaintiff  to  prove  the  amount  of  his 


820,  36  S.  E.  284.  See  also  Home  Ins. 
Co.  V.  Koob,  113  Ky.  360,  68  S.  W.  453, 
58  L.  R.  A.  58 ) .  But  it  is  said,  contrary 
to  the  weight  of  authority  just  cited,  that 
where  the  company  pleads  that  answers  to 
certain  questions  as  to  the  condition  of  the 
title  are  untrue  the  burden  is  on  plaintiff 
to  show  that  he  made  a  full  and  true  state- 
ment on  that  point.  Williamson  f.  New 
Orleans  Ins.  Assoc,  84  Ala.  106,  4  So.  36. 
See  also  Cochran  v.  Amazon  Ins.  Co.,  7  Ohio 
Dee.    (Reprint)   276,  2  Cine.  L.  Bui.  54. 

Overvaluation  such  as  to  defeat  the  insur- 
ance, if  relied  on,  must  be  proved  by  the 
company.  Eakin  v.  Home  Ins.  Co.,  1  Tex. 
App.  Civ.  Cas.  §  368;  Field  r.  Insurance  Co. 
of  North  America,  9  Fed.  Cas.  No.  4,767, 
6  Biss.  121.  See  also  Helbing  v.  Svea  Ins. 
Co..  54  Cal.  156,  35  Am.  Rep.  72. 

If  the  concealment  of  material  facts  is  re- 
lied on  it  must  be  affirmatively  made  out  by 
the  company.  Folsom  v.  Mercantile  Mut. 
Ins.  Co.,  9  Fed.  Cas.  No.  4,902,  8  Blatchf. 
170  ^affirmed  in  18  Wall.  237,  21  L.  ed.  827]. 

Where  fraud  or  false  swearing  is  relied 
upon  as  a  defense  the  burden  of  proof  to 
show  that  the  statements  were  false  and 
fraudulent  is  upon  the  company.  Helbing  r. 
Svea  Ins.  Co.,  54  Cal.  156,  35  Am.  Rep.  72; 
Baillie  v.  Western  Assur.  Co.,  49  La.  Ann. 
658,  21  So.  736;  Stache  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  49  Wis.  89,  5  N.  W.  36,  35  Am. 
Rep.  772;  Oshkosh  Packing,  etc.,  Co.  v.  Mer- 
cantile Ins.  Co.,  31  Fed.  200;  Huchberger  v. 
Home  F.  Ins.  Co.,  12  Fed.  Cas.  No.  6,821, 
5  Biss.  106 ;  Huchberger  v.  Merchants'  F.  Ins. 
Co.,  12  Fed.  Cas.  No.  6,822,  4  Biss.  265 
[affirmed  in  12  Wall.  164,  20  L.  ed.  364]  ; 
Whittle  r.  Farmville  Ins.  Co.,  29  Fed.  Cas. 
No.  17,603,  3  Hughes  421.  But  it  is  said 
that  where. the  falsity  of  the  statements  ap- 
pears it  is  for  plaintiff  to  show  that  they 
were  innocently  made.  Hoffman  r.  Western 
M.  &  F.  Ins.  Co.,  1  La.  Ann.  216;  Virginia 
F.  &  M.  Ins.  Co.  V.  Vaughan,  88  Va.  832,  14 
S.  E.  754. 

If  the  company  relies  upon  misdescription 
as  avoiding  the  policy  the  burden  of  proof 
as  to  such  fact  is  upon  the  company  and  not 
upon  the  insured.  Morotock  Ins.  Co.  r.  Fos- 
toria  Novelty  Co.,  94  Va.  361,  26  S.  E.  850; 
Western  Assur.  Co.  v.  J.  H.  Mohlman  Co.,  83 
Fed.  811,  28  C.  C.  A.  157,  40  L.  R.  A.  561. 
But  if  plaintiff  claims  the  misdescription 
was  a  mistake  made  by  defendant's  agent 
the  burden  is  upon  him  to  prove  it.  Welsh  v. 
London  Assur.  Corp.,  151  Pa.  St.  607,  25  Atl. 
142,  31  Am.  St.  Rep.  786. 

Negligence  or  wrong. —  If  the  company  re- 
lies upon  negligent  failure  of  the  insured  to 
save  the  property  (Spencer  v.  Farmers'  Mut. 
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Ins.  Co.,  79  Mo.  App.  213;  Wolters  v.  West- 
ern Assur.  Co.,  95  Wis.  265,  70  N.  W.  62) 
or  failure  to  make  reasonable  exertions  to 
that  end  (Fletcher  i\  German-American  Ins. 
Co.,  79  Minn.  337,  82  N.  W.  647)  it  has 
the  burden  of  proving  such  negligence  or 
failure.  And  in  general  any  negligent  or 
wrongful  act  which  is  relied  upon  by  the 
company  to  defeat  recovery  must  be  proved 
by  it.  Morris  v.  Farmers'  Mut.  F.  Ins. 
Co.,  63  Minn.  420,  65  N.  W.  655;  Mars  v. 
Virginia  Home  Ins.  Co.,  17  S.  C.  514;  Dwyev 
V.  Continental  Ins.  Co.,«  57  Tex.  181 ;  Alamo 
F.  Ins.  Co.  V.  Lancaster,  7  Tex.  Civ.  App. 
677,  28  S.  W.  126;  Huchberger  v.  Merchants' 
F.  Ins.  Co.,  12  Fed.  Cas.  No.  6,822,  4  Biss. 
265  [affirmed  in  12  Wall.  164,  20  L.  ed.  364]. 

But  where  defendant  pleads  an  award  plain- 
tiff has  the  burden  of  proving  his  allegation 
in  reply  that  it  was  void  for  fraud.  Ger- 
man-American Ins.  Co.  V.  .Johnson,  4  Kan. 
App.  357,  45  Pac.  972. 

99.  Arkansas. —  Hartford  F.  Ins.  Co.  i\ 
Enoch,  (1903)  77  S.  W.  899:  Planters'  Mut. 
Ins.  Co.  V.  Loyd,  67  Ark.  584,  56  S.  W.  44, 
77  Am.  St.  Rep.   136. 

Iowa. —  Harris  r.  Phoenix  Ins.  Co.,  85 
Iowa  238,  52  N.  W.  128.  See  also  Moore  v. 
Rockford  Ins.  Co.,  90  Iowa  636,  57  N.  W. 
597. 

Massachusetts. —  Lamson  Consol.  Store- 
Service  Co.  V.  Prudential  F.  Ins.  Co.,  171 
Mass.  4,"3,  50  N.  E.  943. 

Michiga/n. —  A.  M.  Todd  Co.'  r.  Farmers' 
Mut.  F.  Ins.  Co.,  (1904)  100  N.  W.  442; 
Wierengo  v.  American  F.  Ins.  Co.,  98  Mich. 
621,  57   N.  W.   833. 

Missouri. —  Giddings  r.  Phoenix  Ins.  Co., 
90  Mo.  272,  2  S.  W.  139 ;  Miller  r.  Insurance 
Co.  of  North  America,  106  Mo.  App.  205, 
80  S.  W.  330;  Reithmiller  v.  Philadelphia 
Fire  Assoc,  38  Mo.  App.   118. 

Nebraska. — ■  German  Ins.  Co.  v.  Shader,  1 
Nebr.  (Unoff.)  704,  96  N.  W.  604. 

NeiD  York. —  Sergent  v.  Liverpool,  etc., 
Ins.  Co.,  66  N.  Y.  App.  Div.  46,  73  N.  Y. 
Suppl.  120,  96  N.  Y.  App.  Div.  117,  89  N.  Y. 
Suppl.  35;  Stapleton  v.  Greenwich  Ins.  Co., 
16  Misc.  483,  38  N.  Y.   Suppl.   973. 

Texas. —  East  Texas  F.  Ins.  Co.  v.  Perky, 
5  Tex.   Civ.  App.   698.  24   S.  W.   1080. 

West  Virginia. —  Flanaghan  v.  Phenix  Ins. 
Co.,  42  W.  Va.  426,  26  S.  E.  513. 

United  States. — -Hambleton  r.  Home  Ins. 
Co.,   11  Fed.  Cas.  No.  5,972,  6  Biss.  91. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1658. 
And  see  supra,  XXI,  F,  1,  i. 

1.  Alabama  State  Mut.  Assur.  Co.  v.  Long 
Clothing,  etc.,  Co.,  123  Ala.  667,  26  So.  655. 

2.  Killips  V.  Putnam  F.  Ins.  Co.,  28  Wis. 
472,  9  Am.  Rep.  506. 
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loss  or  damage,*  and  that  it  was  due  to  fire  within  the  provisions  of  the  policy/ 
But  the  loss  appearing  to  have  been  by  fire,  it  is  for  defendant  to  show  that 
it  falls  within  some  of  the  excepted  risks.' 

f.  Value  of  Property.  Except  under  valued  policy  statutes  °  it  is  incumbent 
upon  plaintiff  to  prove  the  value  of  the  property  destroyed''  or  of  his  interest 
therein.^ 

2.  Admissibility,  and  Weight  and  Sufficiency  —  a.  The  Contract  —  Poliey  and 
Application.  Oral  evidence  is  admissible  to  show  an  executory  contract  of 
insurance,'  and  a  preponderance  of  evidence  suffices  to  establish  the  contract.'" 
The  form  of  policy  with  reference  to  which  the  parties  contracted  may  be  proved 
as  constitnting  a  part  of  the  executory  contract."  Narrative  declarations  of 
defendant's  agent '^  are  inadmissible  as  evidence  in  cliief  against  defendant  to 
prove  that  the  agent  made  an  oral  contract  of  insurance.'^  Where  the  action  is 
based  on  a  "  binding  slip  "  in  tlie  usual  form,  evidence  of  a  custom  that  would 
substitute  new  terms  in  the  contract  is  inadmissible.'*  If  a  policy  has  been  issaed 
it  is  of  course  the  best  evidence  of  its  terms  and  conditions,  but  if  it  refers  to  the 
application  which  is  made  a  part  thereof  it  is  only  admissible  in  connection  with 
such  application,  as  otherwise  it  would  not  show  the  entire  contract.'^     The 


3.  German  F.  Ins.  Co.  v.  Von  Gunten,  13 
111.  App.  593;  Merchants'  Mut.  Ins.  Co.  v. 
Wilson,  2  Md.  217 ;  Howerton  v.  Iowa  State 
Ins.  Co.,  105  Mo.  App.  575,  80  S.  W.  27; 
Citizens'  Ins.  Co.  v.  Lefrancois,  2  Quebec 
Q.  B.  550. 

The  fact  that  defendant  denied  liability  in 
toto  does  not  dispense  with  the  necessity  for 
competent  evidence  of  the  amount  of  loss. 
Penn  Plate  Glass  Co.  v.  Spring  Garden  Ins. 
Co.,  189  Pa.  St.  255,  42  Atl.  138,  69  Am.  St. 
Hep.  810,  proofs  of  loss  held  inadmissible. 

Defendant's  admission  at  the  trial  that  the 
amount  claimed  is  due  if  it  is  liable  at  all 
dispenses  with  the  necessity  of  proof  of  an 
adjustment  or  the  extent  of  loss.  Jacoby  v. 
North  British,  etc.,  Ins.  Co.,  10  Pa.  Super. 
Ct.   366. 

Under  a  statute  making  the  amount  stated 
in  the  policy  prima  facie  evidence  of  the 
insurable  value  defendant  has  the  burden  of 
proving  depreciation  in  value  between  the 
date  of  the  policy  and  the  time  of  loss.  Des 
Moines  Ice  Co.  v.  Niagara  F.  Ins.  Co.,  99 
Iowa  193,  68  N.  W.  600. 

4.  Howell  V.  Baltimore  Equitable  Soc,  16 
Md.  377;  Pelican  Ins.  Co.  v.  Trov  Co-oper- 
ative Assoc,  77  Tex.  225,   13  S.  W.  980. 

5.  Kingsley  v.  New  England  Mut.  F.  Ins. 
Co.,  8  Cush.  (Mass,)  393.  If,  however,  the 
loss  appears  to  be  within  a  class  of  excepted 
risks  then  it  is  for  plaintiff  to  show  that  the 
fire  did  not  originate  from  an  excepted  cause. 
Phoenix  Ins.  Co.  r.  Lawrence,  4  Mete.  (Ky.) 
9,  81  Am.  Dec.  ,521;  White  r.  Phoenix  Ins. 
Co.,  83  Me.  279,  22  Atl.  167;  Sohier  r.  Nor- 
wich P.  Ins.  Co.,  11  Allen   (Mass.)    336. 

Whether  fall  of  building  preceded  or  fol- 
lowed fire  see  supra,  page  937  note  96. 

6.  No  proof  of  value  necessary.  Minneapo- 
lis F.  &  M.  Ins.  Co.  V.  Fultz,  (Ark.  1904) 
80  S.  W.  576 ;  Martin  v.  Capital  Ins.  Co.,  85 
Iowa  643,  52  N.  W.  534.  See  further  as  to 
valued  policv  -statutes  supra,  XVI,  B,  2. 

7.  Schroeder  v.  Trade  Ins.  Co.,  72  111.  App. 
651;  Howerton  v.  Iowa  State  Ins.  Co.,  105 
Mo.  App.  575,  80  S.  W.  27 ;  De  Soto  v.  Ameri- 


can  Guaranty   Fund   Mut.    F.   Ins.    Co.,    102 
Mo.  App.  1,  74  S.  W.  1. 

8.  Millaudon  v.  Western  M.  &  F.  Ins.  Co., 
9  La.  27,  29  Am.  Dec.  433. 

9.  Sanford  v.  Orient  Ins.  Co.,  174  Mass. 
416,  54  N.  E.  883,  75  Am.  St.  Rep.  358.  See 
supra,  III,  D,  5. 

Narrative  declarations  of  the  company's 
agent  after  the  fire  are  not  admissible  against 
the  company.  Crawford  v.  Trans-Atlantic  F. 
Ins.  Co.,  125  Cal.  609.  57  Pac.  177.  And  see, 
generally.  Evidence,  16  Cyc.   1008. 

Mere  silence  of  defendant,  if  there  was  no 
duty  of  speech,  will  not  support  an  inference 
of  a  contract  to  insure.  E,oyal  Ins.  Co.  v. 
Beatty,  119  Pa.  St.  6,  12  Atl.  607,  4  Am. 
St.  Rep.  622. 

10.  Farmers'  Co-operative  Soc.  v.  German 
Ins.  Co.,  97  Iowa  749,  66  N.  W.  878;  Chaney 
V.  Phoenix  Ins.  Co.,  62  Mo.  App.  45;  Con- 
solidated Mfg.  Co.  i:  West  Chester  F.  Ins. 
Co.,  13  Pa.  Co.  Ct.  321,  328:  Waldron  v. 
Home  Mut.  Ins.  Co.,  16  Wash.  193,  47  Pac. 
425,  clear  and  conclusive  proof  not  required. 
See,  generally.  Evidence,  17  Cyc,  755  et  seq. 

Evidence  held  sufficient  to  sustain  verdict 
see  Michigan  Pipe  Co.  i\  North  British,  etc., 
Ins.  Co.,  97  Mich.  493,  56  N.  W.  849 ;  Ganser 
V.  Fireman's  Fund  Ins.  Co.,  38  Minn.  74,  35 
N.  W.  584;  Ruggles  r.  American  Cent.  Ins. 
Co.,  114  N.  Y.  415,  21  N.  E.  1000,  11  Am. 
St.  Rep.  674;  Abel  v.  Phcenix  Ins.  Co.,  57 
N.  Y.  App.  Div.  629,  68  N.  Y.  Suppl.  19; 
Consolidated  Mfg.  Co.  v.  West  Chester  F.  Ins. 
Co.,  13  Pa.  Co.  Ct.  321. 

11.  Underwriters'  Agency  v.  Sutherlin,  46 
Ga.  652;  Home  Ins.  Co.  v.  Favorite,  46  111. 
263;  Western  Assur.  Co.  v.  McAlpin,  23  Ind. 
App.  220,  55  N.  E.  119,  77  Am.  St.  Rep.  423. 

12.  Narrative  declarations  of  an  agent  to 
affect  his  principal  see  Evidence,  16  Cyc.  821. 

13.  German  F.  Ins.  Co.  v.  Schroeder,  48 
Kan.  643,  29  Pac.  1078. 

14.  Van  Tassel  v.  Greenwich  Ins.  Co.,  28 
N.  Y.  App.  Div.  163,  51  N.  Y.  Suppl.  79. 

15.  Rogers  v.  Cedar  Rapids  Ins.  Co.,  72 
Iowa  448,   34  N.  W.  202;   American  Under- 
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application  alone  is  inadmissible  to  eliow  the  terms  of  tlie  contract/^  but  it  may  be 
admissible  for  other  purposes."  A  clause  attached  to  the  policy  and  referred  to 
therein  as  part  of  it  is  admissible."  Likewise  a  renewal  receipt  for  a  premium  in 
connection  with  other  evidence  of  the  contract."  Evidence  is  admissible  to  show 
that  the  policy  in  suit  was  intended  as  a  substitute  for  a  former  policy  and  not  as 
additional  insurance ;  ^  and  defendant  may  show  that  a  policy  was  by  mistake 
issued  for  a  longer  period  than  was  agreed  upon.^'     In  the  absence  of  fraud 


writers'  Assoc,  v.  George,  97  Pa.  St.  238; 
Lycoming  Mut.  Ins.  Co.  v.  Sailer,  67  Pa.  St. 
108;  Farmers,  etc.,  Mut.  Ins.  Co.  v.  Meckes, 
10  Wkly.  Notes  Cas.  (Pa.)  306.  If  the  in- 
sured denies  having  signed  the  application 
he  may  introduce  the  policy  as  constituting 
the  entire  contract  (Commercial  Union 
Assur.  Co.  V.  Elliott,  10  Pa.  Caa.  331,  13  Atl. 
970),  or  if  defendant  pleads  to  the  narr. 
without  craving  over  of  the  application 
(Franklin  Ins.  Co.  'v.  Staib,  1  Walk.  (Pa.) 
361),  or  refuses  to  produce  the  application 
on  notice  (American  Underwriters'  Assoc,  v. 
George,  supra ) . 

Another  policy  taken  out  in  a  different 
company  at  the  same  time  cannot  be  intro- 
duced in  evidence  to  explain  or  vary  the 
policy  sued  on.  Westinghouse  Electric  Co. 
V.  Western  Assur.  Co.,  42  La.  Ann.  28,  7 
So.  73. 

A  policy  apparently  altered  is  admissible 
in  connection  with  testimony  that  it  was 
altered  by  the  company's  agent.  German  F. 
Ins.  Co.  V.  Gerber,  4  111.  App.  222.  See  also' 
Davidson  v.  Guardian  Assur.  Co.,  176  Pa. 
St.   525,  35  Atl.  220. 

Mere  possession  of  a  policy  is  not  conclu- 
sive proof  of  a  right  to  recover  the  insur- 
ance money.  Wood  v.  Phoenix  Mut.  L.  Ins. 
Co.,  22  La.  Ann.  617. 

16.  Saunders  v.  Watertown  Agricultural 
Ins.  Co.,  39  N.  Y.  App.  Div.  631,  57  N.  Y. 
Suppl.  683;  Dow  v.  Whetten,  8  Wend. 
(N.  Y.)  160;  Polsom  v.  Mercantile  Ins.  Co., 
9  Fed.  Cas.  No.  4,903,  9  Blatchf.  201  [af- 
firmed in  18  Wall.  237,  21  L.  ed.  827].  See 
also  Pindar  v.  Resolute  F.  Ins.  Co.,  47  N.  Y. 
114. 

17.  Rankin  v.  Amazon  Ins.  Co.,  89  Cal.  203, 
26  Pac.  872,  23  Am.  St.  Eep.  460 ; '  Rich- 
mondville  Union  Seminary  v.  Hamilton  Mut. 
Ins.  Co.,   14  Gray    (Mass")    459. 

By  statute  in  some  states  the  application 
is  not  admissible  in  evidence  unless  it  has 
been  attached  to  or  incorporated  into  the 
policy.  Corson  v.  Iowa  Mut.  F.  Ins.  Assoc, 
115  Iowa  485,  88  N.  W.  1086;  Moore  v.  Best- 
line,  23  Pa.  Super.  Ct.  6;  Imperial  F.  Ins. 
Co.  V.  Dunham,  2  Pa.  Cas.  109,  3  Atl.  579, 
too  late  to  offer  to  attach  it  on  the  trial. 

Application  filled  out  by  company's  agent. — 
If  the  application  is  made  out  by  the  agent 
of  the  company  without  being  signed  or  ap- 
proved by  the  insured  it  is  not  admissible  in 
evidence  against  the  latter.  Harvey  v.  Park- 
ersburg  Ins.  Co.,  37  W.  Va.  272,  16  S.  E. 
580.  Parol  evidence  is  admissible  to  show 
that  even  though  the  application  is  signed  by 
the  insured  it  was  in  fact  filled  out  by  the 
agent    of   the    company   and   that   he   incor- 
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rectly  stated  therein  information  given  him 
by  the  assured.  Menk  v.  Home  Ins.  Co..  76 
Cal.  50,  14  Pac.  837,  18  Pac.  117,  9  Am.'  St. 
Rep.  158;  North  British,  etc.,  Ins.  Co.  v. 
Steiger,  124  111.  81,  16  N.  E.  95  [affirming 
26  111.  App.  228];  Millers'  Nat.  Ins.  Co.  v. 
.Jackson  County  Milling,  etc.,  Co.,  60  111. 
App.  224;  Parno  v.  Iowa  Merchants'  Mut. 
Ins.  Co.,  114  Iowa  132,  86  N.  W.  210;  Con- 
tinental Ins.  Co.  V.  Pearce,  39  Kan.  396,  18 
Pac.  291,  7  Am.  St.  Rep.  557;  Springfield 
F.  &  M.  Ins.  Co.  r.  Phillips,  16  Ky.  L.  Rep. 
352;  North  American  F.  Ins.  Co.  v.  Throop. 
22  Mich.  146,  7  Am.  Rep.  638;  Kausel  v. 
Minnesota  Farmers'  Mut.  F.  Ins.  Assoc,  31 
Minn.  17,  16  N.  W.  430,  47  Am.  Rep.  776; 
Dwelling  House  Ins.  Co.  v.  Weikel,  33  Nebr. 
668,  50  N.  W.  949;  Vanderhoef  v.  Agricul- 
tural Ins.  Co.,  46  Hun  328;  Smith  v.  Agri- 
cultural Ins.  Co.,  6  N.  Y.  St.  127.  See  also 
Burke  v.  Niagara  F.  Ins.  Co.,  12  N.  Y.  Suppl. 
254  [affirmed  in  128  N.  Y.  668,  29  N.  E.  148] ; 
Johnson  v.  Dakota  F.  &  M.  Ins.  Co.,  1  N.  D. 
167,  45  N.  W.  799;  Moliere  v.  Pennsylvania 
F.  Ins.  Co.,  5  Rawle  342,  28  Am.  Dec.  675. 
See  also  Manhattan  Ins.  Co.  v.  Webster,  59 
Pa.  St.  227,  98  Am.  Dec.  332;  Home  Ins.  Co. 
V.  Stone  River  Nat.  Bank,  88  Tenn.  369,  12 
S.  W.  915 ;  Texas  Banking,  etc.,  Co.  v.  -Stone, 
49  Tex.  4 ;  Deitz  v.  Providence- Washington 
Ins.  Co.,  31  W.  Va.  851,  8  S.  E.  616,  13  Am. 
St.  Rep.  909;  Hanson  v.  Milwaukee  Me- 
chanics' Mut.  Ins.  Co.,  45  Wis.  321.  Gon- 
ira,  Thomas  v.  Commercial  Union  Assur. 
Co.,  162  Mass.  29,  37  N.  E.  672,  44  Am. 
St.  Eep.  323;  Jenkins  v.  Quincy  Mut.  F.  Ins. 
Co.,  7  Gray  (Mass.)  370.  See  also  Batch- 
elder  V.  Queen  Ins.  Co.,  135  Mass.  449;  Mc- 
Cluskey  v.  Providence  Washington  Ins.  Co., 
126  Mass.  306;  Fitchburg  Sav.  Bank  v. 
Amazon  Ins.  Co.,  125  Mass.  431;  Lee  v.  How- 
ard F.  Ins.  Co.,  3  Gray   (Mass.)   583. 

18.  Hartford  F.  Ins.  Co.  v.  Post,  25  Tex. 
Civ.  App.  428,  62  S.  W.  140. 

Binder  slip. —  As  to  the  extent  to  which 
parol  evidence  is  admissible  to  prove  the 
character  of  the  obligation  incurred  by  a 
binder  slip  see  Underwood  v.  Greenwich  Ins. 
Co.,  54  N.  Y.  App.  Div.  386,  66  N,  Y.  Suppl. 
651. 

19.  McCullough  V.  Hartford  F.  Ins.  Co.,  2 
Pa.  Super.  Ct.  233. 

20.  Walker  v.  American  Cent.  Ins.  Co.,  21 
N.  Y.  Suppl.  751  [affirmed  in  143  N.  Y. 
167,  38  N.  E.  106],  holding,  however,  that 
the  evidence  was  sufficient  to  support  a  ver- 
dict against  defendant  as  for  additional  in- 
rurance. 

21.  Davidson  v.  Guardian  Assur.  Co.,  176 
F?..  St.  525,  35  Atl.  220;  Latimore  v.  Dwell- 
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plaintiff's  testimony  that  he  did  not  understand  and  assent  to  certain  provisions  in 
tlie  policy  is  not  admissible.*^  If  cancellation  of  the  policy  is  relied  on  as  a  defense 
evidence  of  notice  of  cancellation  given  to  an  alleged  agent  of  plaintiff  should  be 
admitted  where  other  evidence  sustains  an  inference  of  the  agent's  authority  in 
the  premises.^ 

b.  Identification  of  Property.  Except  under  some  of  the  codes  or  practice 
acts,  and  then  only  with  proper  allegations  as  a  basis  therefor,^  it  is  incompetent 
in  an  action  at  law  on  the' policy  to  introduce  evidence  that  the  intention  of  the 
parties  was  to  insure  other  property  than  that  described.^  But  evidence  is 
admissible  to  connect  the  description  with  the  property  intended  to  be  covered,''^ 
and  plaintiff's  admissions  as  to  his  intention  not  to  have  the  particular  property 
covered  by  the  policy  are  admissible  against  him,*'  but  his  statements  of  inten- 
tion to  a  person  not  an  agent  of  defendant  are  not  admissible  in  his  favor.** 
Declarations  in  the  report  of  defendant's  surveyor  of  which  plaintiff  was 
not  cognizant  cannot  be  used  against  the  latter.**  Evidence  of  destruction  of 
property  essentially  different  from  the  description  in  plaintiff's  pleading  is 
inadmissible.^ 

e.  Ownership — Insurable  Interest.  The  issuance  of  a  policy  to  the  insured 
by  the  company  on  the  property  is  priina  facie  evidence  of  the  title  of  the 
insured  to  such  property.^'  A  prima  facie  case  as  to  ownership  is  also  made  by 
proof  of  possession.'^  But  the  insured  may  testify  as  to  the  fact  of  his  owner- 
ship,'^ and  so  may  his  manager  of  the  property,'^  and  evidence  of  statements  of 
his  authorized  agent  as  to  his  ownership  is  admissible  against  him.'^  Plaintiff's 
claim  of  title  to  the  insured  property  by  purchase  being  in  issue  his  bank-book 
showing  deposits  at  the  time  of  the  alleged  purchase  is  admissible  to  show  that 
he  had  means  of  pui'chasing.'*     To  show  want   of  insurable  interest  plaintiff's 


ing  House  Ins.  Co.,  153  Pa.  St.  324,  25  Atl. 
757,   both   cases   holding,   however,   that   the 
evidence  was  suflBcient  to  support  a  verdict  < 
against  the  company  on  the  issue  of  mistake. 

22.  Virginia  F.  &  M.  Ins.  Co.  v.  Morgan,  90 
Va.  290,  18  S.  E.  191,  although  he  was  unable 
to  read  the  English  language. 

23.  Dickert  v.  Farmers'  Mut.  Ins.  Assoc, 
52  S.  C.  412,  29  S.  E.  786. 

24.  ^tna  F.  Ins.  Co.  v.  Brannon,  (Tex.  Civ. 
App.  1904)    81   S.  W.  560. 

25.  Franklin  Ins.  Co.  v.  Feist,  31  Ind.  App. 
390,  68  N.  E.  1C8;  Sanders  v.  Cooper,  115 
N.  Y.  279,  22  N.  E.  212,  12  Am.  St.  Eep. 
801,  5  L.  R.  A.  638. 

26.  Saunders  v.  Watertown  Agricultural 
Ins.  Co.,  167  N.  Y.  261,  60  N.  E.  635  [re- 
versinq  39  N.  Y.  App.  Div.  631,  57  N.  Y. 
Suppl.'  683]. 

Ev'dence  held  sufEcient  see  Breckinridge  v. 
American   Cent.   Ins.   Co.,   87   Mo.   62. 

27.  Leftwieh  v.  Royal  Ins.  Co.,  91  Md.  596, 
46  Atl.  1010.  As  to  weight  of  admissions 
see  Evidence,  17  Cyc.  814. 

28.  Michel  v.  American  Cent.  Ins.  Co.,  17 
M.  Y.  App.  Div.  87,  44  N.  Y.  Suppl.  832. 

29.  Saunders  v.  Agricultural  Ins.  Co.,  39 
N.  Y.  App.  Div.  631,  57  X.  Y.  Suppl.  683 
[reversed  in  167  N.  Y.  261,  60  N.  E.  635]. 

30.  Underwriters'  Fire  Assoc,  v.  Henry, 
(Tex.  Civ.  App.  1904)    79  S.  W.  1072. 

31.  Kansas  Ins.  Co.  v.  Berry,  8  Kan.  159; 
American  F.  Ins.  Co.  r.  Landfare,  56  Nebr. 
482,  76  N.  W.  1068;  Farmers',  etc..  Ins.  Co. 
r.  Peterson,  47  Nebr.  747,  66  N.  W.  847; 
Wood    V.    American    F.    Ins.    Co.,    78    Hun 


(N.  Y.)    109,  29  N.  Y.  Suppl.  250.     And  see 
supra,  XXI,  G,  1,  a. 

A  policy  describing  the  property  as  that  of 
the  insurer  is  'prima  facie  evidence  of  his  in- 
surable interest.  Canfield  v.  Watertown  F. 
Ins.  Co.,  55  Wis.  419,  13  N.  W.  252. 

32.  Georgia. —  Morris  v.  Imperial  Ins.  Co., 
106  Ga.  461,  32  S.  E.  595. 

Kentucliy. —  Sprigg  v.  American  Cent.  Ins. 
Co.,  101  Ky.  185,  40  S.  W.  575,  19  Kv.  L. 
Rep.  363. 

New  York. —  Wood  r.  American  P.  Ins.  Co., 
78  Hun  109,  29  N.  Y.  Suppl.  250. 

Texas. —  Liverpool,  etc.,  Ins.  Co.  r.  Na- 
tions, 24  Tex.  Civ.  App.  562,  59  S.  W.  817. 

Wisconsin. —  Lindner  v.  St.  Paul  F.  &  M 
Ins.  Co.,  93  Wis.  526,  67  N.  W.  1125.  See 
also  Evidence,  17  Cyc.  821. 

33.  Phoenix  Ins.  Co.  v.  McAtee,  (Ind.  App. 
1905)  70  N.  E.  947;  American  Cent.  Ins 
Co.  V.  White,  32  Tex.  Civ.  App.  197,  73 
S.  W.  827,  holding  that  such  testimony  is 
prima  facie  evidence  of  ownership. 

Circumstantial  evidence  was  held  to  sus- 
tain a  finding  that  plaintifl'  had  no  interest 
in  the  property  insured,  although  he  and  his 
wife  testified  that  he  owned  it,  in  McCarty 
r.  Hartford  F.  Ins.  Co.,  (Tex.  Civ.  App.  1903) 
75  S.  W.  934. 

34.  Schilansky  v.  Merchants',  etc.,  F.  Ins. 
Co.,  4  Pennew.   (Del.)   293,  55  Atl.  1014. 

35.  Manchester  F.  Assur.  Co.  r.  Feibelman, 
118  Ala.  308,  23  So.  759.  And  see,  generally, 
Evidence,  16  Cyc.  1003. 

36.  Manchester  F.  Assur.  Co.  v.  Feibelman, 
118  Ala.  308,  23  So.  759. 
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admissions  that  he  liad  none  are  competent  evidence  against  him.^  Plaintiff  may 
introduce  a  record  of  judicial  proceedings  where  his  equitable  title  to  the  prop- 
erty was  established.^  A  plaintiff  to  whom  the  loss  is  payable  "  as  his  interest 
may  appear"  may  introduce  his  contract  with  the  owner  to  show  the  extent  of 
his  interest.''  Plaintiff  may  prove  by  parol  that  an  absolute  deed  to  him  was 
fraudulently  altered  after  execution  and  delivery  so  as  to  express  only  a  qualified 
interest.'"'  Extrajudicial  admissions  by  plaintiff  that  he  had  no  insurable  interest 
may  outweigh  liis  testimony  to  the  contrary.*'  Defendant  may  show  that  a  deed 
under  which  plaintiff  claims  was  delivered  in  escrow  upon  a  condition  not  per- 
formed.*^ Parol  evidence  is  not  admissible  to  prove  that  plaintiff  did  not  read 
an  application  signed  by  him  and  that  no  question  was  asked  him  as  to 
encumbrances  on  the  propei-ty.*^ 

d.  MisrepFesentation  of  Coneealment  of  Facts.  Representations  for  insur- 
ance which  was  declined  are  not  admissible  in  an  action  on  a  policy  subsequently 
issued  on  new  representations.**  Latent  ambiguity  in  a  statement  of  the  loca- 
tion of  property  may  be  explained  by  testimony.*^  Evidence  of  usage  is 
admissible  on  the  question  of  substantial  compliance  with  a  representation  as  to 
precautions  against  fire  where  there  is  a  latent  ambiguity  in  the  stipulation.*^ 
On  the  issue  of  intentional  concealment  of  facts  the  insured  may  testify  to  the 
absence  of  fraudulent  intent.*^  When  the  defense  is  fraudulent  concealment  of 
material  facts  evidence  of  statements  made  to  defendant  prior  to  and  not  con- 
nected with  the  application  for  the  policy  is  not  admissible  on  behalf  of  plain- 
tiff.*^ Overvaluation  cannot  be  proved  by  plaintiff's  oral  statements  preceding  a 
written  application  where  the  valuation  was  left  in  blank,*'  nor  by  expressed 
opinions  of  others  as  to  the  value  not  assented  to  by  plaintiff  as  correct.*  Plain- 
tiff's good  faith  in  his  statement  of  value  cannot  be  shown  by  evidence  of  offers 
made  to  him  for  the  property  after  the  insurance  was  effected.^'  To  repel  the 
imputation  of  intentional  overvaluation  plaintiff  may  show  that  his  statement  was 
made  under  the  supervision  of  one  of  defendant's  agents  who  had  personally 
inspected  the  property .^^  Whether  premises  were  or  were  not  unoccupied  by 
plaintiff  may  depend  largely  upon  his  intention  to  be  gathered  from  the  circum- 
stances of  the  case.^  That  a  house  was  a  brothel,  instead  of  a  dwelling-house 
as  represented,  cannot  be  proved  by  reputation.^*  Testimony  that  the  premises 
were  partly  burned  prior  to  the  application  may  constitute  evidence,  although 
slight,  of  an  apprehension  of  incendiarism.^' 

37.  MeCarty  v.  Louisiana  Mut.  Ins.  Co.,  25  45.  Bryce  v.  Lorillard  F.  Ins.  Co.,  55  N.  Y. 
La.  Ann.  354.                                                                240,  14  Am.  Eep.  249,  46  How.  Pr.  498  [a/- 

38.  Coursin   v.   Pennsylvania   Ins.    Co.,   46       firming  35  N.  Y.  Super.  Ct.  394]. 

Pa.  St.  323.  46.  Daniels  v.  Hudson  River  F.  Ins.  Co.,  12 

39.  Graham  v.   American   F.   Ins.   Co.,   48       Cush.    (Mass.)    416,  59  Am.  Dee.   192. 

S.  C.  195,  26  S.  E.  323,  59  Am.  St.  Hep.  707.  47.  Vankirk  v.  Citizens'  Ins.  Co.,  79  Wis. 

40.  Mix  V.  Royal  Ins.  Co.,  169  Pa.  St.  639,       627,  48  N.  W.  798. 

32  Atl.   460,  holding  also  that  the  rule  re-  48.  Boggs  v.  American  Ins.  Co.,  30  Mo.  63. 

quiring  clear  and  strong  proof  to  reform  or  49.  Bardwell  v.  Conway  Mut.  F.  Ins.  Co., 

change  written   instruments    (see  Evidence,  122  Mass.  90. 

17  Cyc.  773,  775)    does  not  apply  to  such  a  50.  Bardwell  v.  Conway  Mut.  F.  Ins.  Co., 

ease.  122  Mass.  90. 

41.  Clark  v.  Dwelling-House  Ins.  Co.,  81  51.  Wood  v.  Firemen's  F.  Ins.  Co.,  126 
Me.  373,  17  Atl.  303.  Where  there  is  eon-  Mass.  316,  where  it  seems  that  offers  pre- 
fiicting  evidence  as  to  plaintiff's  ownership  vioualy  made  were  regarded  as  admissible, 
his  affidavit  denying  ownership,  if  entirely  52.  Dupree  v.  Virginia  Home  Ins.  Co.,  92 
unexplained,  should  be  decisive  against  him.  N.  C.  417,  93  N.  C.  237,  although  the  in- 
Henning  v.  Western  Assur.  Co.,  77  Iowa  319,  spection  was  in  connection  with  application 
42  N.  W.  308.  for  insurance  in  another  company. 

42.  Pangborn  v.   Continental  Ins.   Co.,   62  53.  Home  Ins.  Co.  i:  Wood,  47  Kan.  521, 
Mich.  638,  29  N.  W.  475.  28  Pac.  167,  holding  the  evidence  sufficient  to 

43.  Southern   Mut.   Ins.    Co.   v.   Yates,   28  sustain  a  verdict  against  the  company. 
Gratt.   (Va.)   585.  54.  Loehner  v.  Home  Mut.  Ins.  Co.,  17  Mo. 

44.  Nicoll   V.   American  Ins.   Co.,    18   Fed.  247. 

Cas.  No.  10,259,  3  Woodb.  &  M.  529.  55.  Roberts  v.  Mtna,  Ins.  Co.,  58  Cal.  83. 
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e.  Matters  AflTeeting  Risk  —  (i)  Increase  of  Hazard  IN  Oeneral.  It  may 
be  a  matter  for  expert  testimony  whether  certain  changes  of  condition  in  the 
property  increase  the  risk  in  violation  of  a  condition  in  the  policy /°  And  experts 
in  the  insurance  business  may  testify  as  to  the  rates  for  different  classes  of  risks 
for  tlie  purpose  of  showing  that  the  change  of  condition  rendered  the  risk  one 
for  which  a  higher  rate  would  have  been  charged  on  the  ground  that  it  was  more 
hazardous."  But  where  the  question  involves  matters  of  common  knowledge  or 
observation  it  is  for  the  jury,  and  expert  evidence  is  not  admissible.^^  If  the 
increase  of  risk  relied  upon  is  one  arising  out  of  breach  of  warranty  or  condition 
evidence  is  not  admissible  to  show  that  as  a  matter  of  fact  the  risk  was  not 
increased/'  or  that  the  fire  was  not  caused  thereby ;  ^  and  on  the  other  hand  the 
fact  of  increase  of  risk  is  irrelevant  if  in  the  particular  case  it  constitutes  no 
breach  of  warranty  or  condition.*'  Evidence  as  to  the  bad  character  of  persons 
frequenting  an  insured  house  is  not  admissible  where  it  is  not  claimed  that  plain- 
tiff conducted  the  house  so  as  to  avoid  the  policy.*^  Unlawful  use  of  adjoining 
premises  is  ii-relevant  where  a  condition  forbids  such  use  only  of  the  premises  in 
which  the  insured  property  is  located.**  To  show  that  cessation  of  operations  in 
a  mill  was  merely  temporary  evidence  that  other  mills  in  the  vicinity  temporarily 
suspended  for  the  same  reason  is  admissible.**  As  tending  to  rebut  implication 
of  plaintiff's  consent  to  objectionable  erections  on  his  adjacent  land  his  lease  of 
the  land  antedating  the  policy  is  admissible.**  Evidence  that  an  addition  to  a 
building  brought  it  nearer  to  objectionable  premises  is  too  indefinite  to  prove 
increase  of  risk  without  evidence  of  the  distance  between  the  premises.**     Parol 


56.  Illinois. —  German  American  Ins.  Co.  v. 
Steiger,   lOn   111.  254. 

Icnra. —  Warshawky  r.  Anchor  Mut.  F.  Ins. 
Co.,  98  Iowa  221,  67  N.  W.  237. 

Mariiland.—Vla.nters'  Mut.  Ins.  Co.  v.  Row- 
land, 66  Md.  236,  7  Atl.  257. 

Massachusclts. —  Luce  v.  Dorchester  Mut. 
F.  Ina.  Co.,  105  Mass.  297,  7  Am.  Rep.  522; 
Daniels  v.  Hudson  River  F.  Ins.  Co.,  12 
Cush.  416,  59  Am.  Dec.  192;  Merriam  v. 
Middlesex  Mut.  F.  Ins.  Co.,  21  Pick.  162,  32 
Am.  Dec.  252. 

Missouri. —  Kern  i'.  South  St.  Louis  Mut. 
F.  Ins.  Co.,  40  Mo.  19. 

New  Jersey. —  Schenek  v.  Mercer  County 
Mut.  F.  Ins.  Co.,  24  N.  J.  L._447. 

Tennessee. —  Kirby  v.  Phoenix  Ins.  Co.,  13 
Lea  340.  But  see  Kirby  v.  Phoenix  Ins.  Co., 
9  Lea  142. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1683. 
See  also  eases  cited  in  Evidence,  17  Cyc. 
71  notes  59,  60,  191  note  73. 

Their  testimony  is  not  controlling.  Carroll 
V.  Home  Ins.  Co.,  51  N.  Y.  App.  Div.  149, 
64  N.  Y.  Suppl.  522. 

Expert's  answer  to  a  hypothetical  question 
not  embracing  all  or  any  of  the  material 
facts  bearing  on  the  increase '  of  hazard  in 
the  particular  case  should  be  excluded.  Car- 
roll V.  Home  Ins.  Co.,  51  N.  Y.  App.  Div.  149, 
64  N.  Y.  Suppl.  522. 

Expert  testimony  is  irrelevant  where  the 
policy  contains  no  stipulation  or  condition 
against  the  particular  change  or  risk.  Liver- 
pool, etc.,  Ins.  Co.  r.  McGuire,.  52  Miss.  227. 

57.  Russell  v.  Cedar  Rapids  Ins.  Co.,  78 
Iowa  216,  42  N.  W.  654,  4  L.  R.  A.  538; 
Rockland  First  Cong.  Church  v.  Holyoke 
Mut.  F.  Ins.  Co.,  158  Mass.  475,  33  N.  E. 
572,  19  L.  R.  A.  587,  35  Am.  St.  Rep.  508. 


The  circumstance  that  an  increased  premium 
was  demandable  by  reason  of  a  change  in  use 
of  the  premises  does  not  alone  prove  that  the 
change  increased  the  risk.  Monteleone  t'. 
Royal  Ins.  Co.,  47  La.  Ann.  1563,  18  So.  472, 
56  L.  R.  A.  784;  Taylor  v.  Security  Mut. 
F.  Ins.  Co.,  88  Minn.  231,  92  N.  W.  952. 

58.  Thayer  v.  Providence  Washington  Ins. 
Co.,  70  Me.  531;  Jovce  r.  Maine  Ins.  Co.,  45 
Me.  168,  71  Am.  Dec.  536;  Carroll  v.  Home 
Ins.  Co.,  51  N.  Y.  App.  Div.  149,  64  N.  Y. 
Suppl.  522;  Cornish  v.  Farm  Buildings  F. 
Ins.  Co.,  10  Hun  466  [affirmed  in  74  N.  Y. 
295] ;  Hahn  y.  Guardian  Assur.  Co.,  23  Oreg. 
576,  32  Pac.  683,  37  Am.  St.  Rep.  709.  See 
also  White  r.  Phoenix  Ins.  Co.,  83  Me.  279, 
22  Atl.  167,  85  Me.  97,  26  Atl.  1049;  Mulry 
V.  Mohawk  Valley  Ins.  Co.,  5  Gray  (Mass.) 
541,  66  Am.  Dec.  380. 

59.  Lee  v.  Howard  F.  Ins.  Co.,  3  Gray 
(Mass.)  583;  North  American  F.  Ins.  Co.  v. 
Throop,  22  Mich.  146,  7  Am.  Rep.  638; 
Diehl  V.  Adams  County  Mut.  Ins.  Co.,  58  Pa. 
St.  443,  98  Am.  Dec.  302. 

60.  Turnbull  v.  Home  F.  Ins.  Co.,  83  Md. 
312,  34  Atl.  875,  gasoline  kept  in  violation 
of  specific  condition. 

61.  Herrman  v.  Merchants'  Ins.  Co.,  81 
N.  Y.  184,  37  Am.  Rep.  488. 

62.  Russell  v.  St.  Nicholas  F.  Ins.  Co.,  51 
N.  Y.  643. 

63.  Cochran  v.  Amazon  Ins.  Co.,  7  Ohio 
Dec.   (Reprint)  276,  2  Cine.  L.  Bui.  54. 

64.  City  Planing,  etc..  Mill  Co.  v.  Mer- 
chants', etc.,  Mut.  F.  Ins.  Co.,  72  Mich.  654, 
40  N.  W.  777,  16  Am.  St.  Rep.  552. 

65.  Franklin  F.  Ins.  Co.  v.  Gruver,  100  Pa. 
St.  266. 

66.  Mitchell  v.  Mississippi  Home  Ins.  Co., 
72  Miss.  53,  18  So.  86,  48  .4m.  Rep.  535. 
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evidence  is  admissible  to  prove  the  company's  consent  to  tlie  use  of  a  prohibited 
article  which  its  agent  forgot  to  indorse  on  the  policy."  An  admission  by  one 
not  a  party  to  the  suit  is  not  competent  evidence  against  plaintiff  if  no  relation  of 
agency  or  privity  between  them  is  sliown  or  no  assent  by  plaintiff.^  Evidence 
showing  merely  an  increase  of  risk  of  money  loss  in  case  of  lire  is  not  admissible 
to  show  increase  of  hazard  of  fire."  Proof  that  the  company's  agent  had 
casually  heard  of  an  increase  of  risk  is  not  "  notice  "  tliereof  as  required  by  the 
policy.™ 

(ii)  Other  or  Additional  Insurance.  Where  the  existence  of  other  or 
additional  insurance  on  the  property  is  set  up  as  a  defense  '^  tlie  facts  from  which 
a  forfeiture  results  must  be  strictly  proved.'^  The  fact  and  the  amount  of  insur- 
ance in  other  companies  may  be  proved  by  parol  evidence.'^  Admissions  of  a 
third  person  are  not  competent  evidence  against  a  party  without  proof  of  agency 
or  relationship  so  as  to  make  them  chargeable  to  the  party.''*  Where ,  plaintiff 
introduces  his  proofs  of  loss  which  disclose  the  existence  of  other  insurance  it 
dispenses  with  further  proof  thereof  against  him.'^  Contents  of  a  letter  notifying 
defendant  of  additional  insurance  cannot  be  proved  without  sufficient  preliminary 
evidence  of  its  receipt.''*  Testimony  by  plaintiff  that  he  obtained  other  insurance 
because  he  was  advised  that  the  first  was  invalid  is  irrelevant.'"  Plaintiff  may 
show  that  the  further  insurance  was  not  authorized  by  him,  and  to  that  end  may 
testify  to  his  conversation  with  the  insurance  agent  who  obtained  the  policy.'" 
Conversation  between  plaintiff  and  defendant's  agent  is  admissible  to  show  knowl- 
edge by  the  latter  of  other  insurance,  although  tlie  conversation  related  to  a  prior 
surrendered  policy.'''  Testimony  of  defendant's  agent  that  when  he  issued  the 
policy  he  had  forgotten  that  he  had  placed  other  insurance  on  the  property  does 
not  conclusively  prove  his  want  of  knowledge.^    Failure  of  the  insured  to  testify 

Eositively  that  he  gave  notice  of  additional  insurance  may  require  a  finding  that 
e  did  not  give  notice.^' 
(ill)  Change  of  Title  or  Interest.  Plaintiff  may  prove  by  parol  evidence 
that  notwithstanding  a  conveyance  by  him  the  real  ownership  of  the  property 
remained  unchanged.^  It  may  be  proved  by  parol  evidence  that  an  encumbrance 
of  record  lias  been  paid."^  An  absolute  deed  may  be  shown  by  parol  to  be  a 
mortgage,  and  thus  not  within  a  condition  forbidding  a  "  transfer,"  although, 
a  statute  requires  defeasances  to  be  in  writing.**  A  finding  that  a  mortgage  ]iaa 
been  paid  may  be  sustained  by  plaintiff's  testimony  on  cross-examination  that  the 

67.  Insurance  Co.  of  North  America  v.  Mel-  berland    Mut.    F.    Ins.    Co.    f.    Giltinan,    48 
vin,   1  Walk.    (Pa.)    362.  N.  J.  L.  495,  7  Atl.  424,  57  Am.  Rep.  586. 

68.  London,  etc.,  F.  Ins.  Co.  v.  Schwulst,  76.  Sun  Ins.  Co.  v.  Earle,  29  Mich.  406. 
(Tex.  Civ.  App.   1898)    46  S.  W.  89.  77.  Pennsylvania  F.  Ins.  Co.  v.  Kittle,  39 

69.  Davis   v.   Jiltna  Mut.   F.   Ins.   Co.,   68  Mich.  51,  holding  that  "  absence  of  any  pur- 
N.  H.  315,  44  Atl.  521.  pose  to  defraud  cannot  excuse  the  breach  of 

70.  Sykes   v.   Perry   County  Mut.   F.   Ins.  a  contract." 

Co..  34  Pa.  St.  79.  78.  Price  v.   Home  Ins.  Co.,  54  Mo.   App. 

71.  See  supra,  XIII,  I.  119. 

73.  Farmers',  etc.,  Ins.  Co.  v.  Newman,  58  79.  Putnam  v.  Commonwealth   Ins.  Co.,  4 

Nebr.  504,  78  N.  W.  933.  Fed.  753,   18  Blatehf.  368    (holding  that  de- 

73.  Knickerbocker  Ins.  Co.  v.  Gould,  80  111.  fendant's  knowledge  cannot  be  shown  by 
S88.  But  see  California  Ins.  Co.  v.  Union  plaintiff's  conversation  with  defendant's  er- 
Compress  Co.,  133  U.  S.  387,  10  S.  Ct.  365,  rand  boy,  who  delivered  the  policy)  ;  Stav- 
33  L.  ed.  730,  holding  that  the  existence  of  inow  v.  Home  Ins.  Co.,  43  Mo.  App.  513. 
other  insurance  policies  covering  the  same  80.  Home  Ins.  Co.  v.  Wood,  47  Kan.  521, 
property  cannot  be  proved  by  parol  evidence  28  Pac.  167. 

without    excuse    for    non-production    of    the  81.  Illinois  Mut.  F.  Ins.  Co.  v.  Malloy,  50 

policies.  111.  419. 

74.  Carpenter  v.   Continental   Ins.   Co.,   61  82.  German  Ins.  Co.  v.  Gibe,  59  111.  App. 
Mich.   635,  28  N.  W.   749.     And  see,  gener-  614. 

ally,  Evidence,  16  Cyc.  821.  83.  Commercial  Union  Assur.  Co.  v.  Elliott, 

75.  Continental  Ins.  Co.  v.  Hulman,  92  111.       10  Pa.  Cas.  331,  13  Atl.  970. 

145,  34  Am.  Rep.  122;  New  York  Cent.  Ins.  84.  Burkhart    v.    Farmers'    Union    Assoc, 

Co.  V.  Watson,  23  Mich.  486.     See  also  Cum-       etc.,  Co.,  11  Pa.  Super.  Ct.  280,  holding  that 
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mortgage  was  executed  but  afterward  paid.^  An  abstract  of  judgment  is  not 
sufficient  proof  of  a  judgment  lien  on  property.^"  Foreclosure  proceedings  to 
which  plaintiff,  a  prior  mortgagee,  was  a  party  are  admissible  to  show  his  knowl- 
edge of  a  change  of  title  effected  thereby.*'  In  an  action  by  a  mortgagee  to 
whom  the  loss  was  made  payable  admissions  made  by  the  insured  after  the  loss 
concerning  alleged  change  of  title  are  not  competent  evidence  against  plaintiff.^* 

f.  Loss  and  Damage  —  (i)  Extent  of  Loss.  Evidence  of  the  actual  extent  of 
the  injury  by  iire  is  admissible.™  Evidence  of  the  basis  on  which  another  com- 
pany carrying  insurance  on  the  same  property  had  settled  for  the  loss  is  not 
competent.**  The  amount  of  goods  on  hand  in  a  store  at  the  time  of  the  fire 
may  be  shown  by  the  last  previous  invoice  and  the  goods  bought,  and  amounts 
received  on  sales  in  the  meantime,''  by  books  of  account  kept  in  the  usual  course 
of  business  and  duly  verified  or  authenticated,'^  or  by  an  inventory  taken  shortly 
before  the  fire  by  a  third  person  wlio  then  owned  the  goods.'^  An  invoice  taken 
by  a  sheriff  on  attachment  process  after  the  fire  is  admissible  to  show  the  amount 
of  goods  then  on  hand.**  Evidence  of  a  custom  of  a  limited  number  of  persons 
in  a  similar  business  is  not  admissible  to  discredit  plaintiff's  testimony  as  to  the 
amount  of  stock  on  hand.'^ 

(ii)  Value  OF  Profemtt— Amount  OF  Damage.  If  the  policy  provides  a 
specific  way  in  which  the  value  shall  be  settled  before  suit,  evidence  of  value  is 
inadmissible.'^  "Where  no  arbitration  was  had  pursuant  to  a  provision  in  the  policy, 
evidence  of  the  amount  of  loss  is  admissible."  In  arriving  at  the  value  of  the 
property  at  the  time  of  destruction,  the  original  cost  with  the  cost  of  handling 
and  freight  charges  ^  £md  the  depreciation  between  the  time  of  purchase  or  con- 
struction and  the  time  of  loss  "  may  be  shown.     Cost  of  rebuilding  or  replacing  is 


the  statutory  provision  applies  only  between 
parties  to  the  mortgage  or  their  privies. 

85.  State  Ins.-  Co.  v.  Schreck,  27  Nebr.  527, 
43  N.  W.  340,  20  Am.  St.  Rep.  696,  6  L.  R.  A. 
624. 

86.  North  British,  etc.,  Ins.  Co.  v.  Gunter, 
12  Tex.  Civ.  App.  598,  35  S.  W.  715. 

87.  Ormsby  v.  Phenix  Ins.  Co.,  5  S.  D.  72, 
58  N.  W.  301.. 

88.  Browning  v.  Home  Ins.  Co.j  6  Daly 
(N.  Y.)   522. 

89.  Savage  v.  Corn  Exeh.  F.,  etc.,  Ins.  Co., 
4  Bosw.  (N.  Y.)   1. 

For  evidence  held  insufficient  to  show  con- 
clusively a  total  loss  see  Northwestern  Mut. 
L.  Ins.  Co.  V.  Rochester  German  Mut.  L.  Ins. 
Co.,  85  Minn.  48,  88  N.  W.  265,  56  L.  R.  A. 
108. 

Photographs  of  a  building  taken  during 
and  after  a  fire  are  not  of  much  value  as 
showing  that  the  walls  are  not  sprung, 
cracked,  or  otherwise  impaired.  Hartford  F. 
Ins.  Co.  V.  Bourbon  County  Ct.,  115  Ky.  109, 
72  S.  W.  739,  24  Ky.  L.  Rep.  1850.  As  to 
admissibility  of  photographs  generally  see 
Evidence,  17  Cyc.  414  et  seq. 

90.  Goodwin  v.  Merchants',  etc.,  Mut.  Ins. 
Co.,  118  Iowa  601,  92  N.  W.  894;  Pennsyl- 
vania F.  Ins.  Co.  V.  Kittle,  39  Mich.  51; 
Lambert  v.  Smith,  14  Fed.  Cas.  No.  8,028,  1 
Cranch  C.  C.  361. 

91.  Read  v.  State  Ins.  Co.,  103  Iowa  307, 
72  N.  W.  665,  64  Am.  St.  Rep.  180.  See  also 
Scottish  Union,  etc.,  Ins.  Co.  v.  Keene,  85  Md. 
263,  37  Atl.  33. 

93.  Levine  v.  Lancashire  Ins.  Co.,  66  Minn. 
138,  68  N.  W.  855.     But  not  by  testimony  to 
the  contents  of  books  not  kept  by  the  wit- 
[60] 


ness,  nor  verified  in  any  manner,  nor  put  in 
evidence.  F.  Dohmen  Co.  v.  Niagara  F.  Ins. 
Co.,  96  Wis.  38,  71  N.  W.  69. 

93.  Scottish  Union,  etc.,  Ins.  Co.  v.  Stubbs, 
98  Ga.  754,  27  S.  E.  180.  See  also  Fisher  v. 
Crescent  Ins.  Co.,  33  Fed.  544. 

94.  Orient  Ins.  Co.  v.  Moffatt,  15  Tex.  Civ. 
App.  385,  39  S.  W.  1013. 

95.  Townsend  v.  Merchants'  Ins.  Co.,  45 
How.  Pr.   (N.  Y.)   501. 

96.  Everett  v.  London,  etc.,  Ins.  Co.,  142 
Pa.  St.  332,  21  Atl.  819,  24  Am.  St.  Rep.  499. 

97.  Western  Assur.  Co.  v.  Hall,  120  Ala. 
547,  24  So.  936,  74  Am.  St.  Rep.  48. 

Where  the  company  waives  appraisement 
evidence  of  the  value  of  goods  destroyed  is 
admissible.  Springfield  F.  &  M.  Ins.  Co.  v. 
Cannon,   (Tex.  Civ.  App.  1898)  46  S.  W.  375. 

98.  St.  Paul  F.  &  M.  Ins.  Co.  v.  Gotthelf, 
35  Nebr.  351,  53  N.  W.  137. 

99.  Colorado. —  Des  Moines  State  Ins.  Co. 
V.  Taylor,  14  Colo.  499,  24  Pac.  333,  20  Am. 
St.  Rep.  281. 

Montana. — Holter  Lumber  Co.  v.  Fireman's 
Fund  Ins.  Co.,  18  Mont.  282,  45  Pac.  207. 

New  York. —  Cheever  v.  Scottish  Union, 
etc.,  Ins.  Co.,  86  N.  Y.  App.  Div.  328,  83 
N.  Y.  Suppl.  730;  Bini  v.  Smith,  36  N.  Y. 
App.  Div.  463,  55  N.  Y.  Suppl.  842. 

Pennsylvania. — Cummins  v.  German-Ameri- 
can Ins.  Co.,  192  Pa.  St.  359,  43  Atl.  1016. 

Texas. —  Virginia  F.  &  M.  Ins.  Co.  v.  Can- 
non, 18  Tex.  Civ.  App.  588,  45  S.  W.  945. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1695. 

The  insured  may  testify  as  to  the  value 
of  each  of  the  items  of  property  covered,  and 
it  will  be  presumed  that  such  testimony 
relates  to  the  actual  cash  value  at  the  time 
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also  incompetent.^    General  evidence  of  value  is  admissible,'  and  if  direct  evidence 
is  not  available  that  which  is  somewhat  remote  or  inferential '  or  of  a  secondary 


of  loss  within  the  terms  of  the  policy.  Erb 
V.  German-American  Ins.  Co.,  98  Iowa  606, 
67  N.  W.  583,  40  L.  R.  A.  845;  Siltz  v. 
Hawkeye  Ins.  Co.,  71  Iowa  710,  29  N.  W.  605. 

By  statute. —  Evidence  of  value  is  imma- 
terial in  ease  of  total  loss  under  a  statute 
making  the  policy  conclusive  that  the  prop- 
erty was  worth  the  amount  of  the  insurance. 
Minneapolis  F.  &  M.  Mut.  Ins.  Co.  v.  Fultz, 
(Ark.  1904)  80  S.  W.  576;  Marshal  v.  Ameri- 
can Guarantee  Mut.  F.  Ins.  Co.,  80  Mo.  App. 
18;  Sehild  v.  Phoenix  Ins.  Co.,  8  Ohio  S.  & 
C.  PI.  Dec.  45,  6  Ohio  N.  P.  134;  Royal  Ins. 
Co.  V.  Mclntyre,  90  Tex.  170,  37  S.  W.  1068, 
59  Am.  St.  Rep.  797,  35  L.  R.  A.  672.  But 
evidence  of  depreciation  between  the  date 
of  the  policy  and  the  time  of  loss  may  be 
introduced.  Marshal  v.  American  Guaran- 
t€e  Mut.  F.  Ins.  Co.,  supra.  If  the  pol- 
icy is  made  prima  facie  evidence  only  of 
value  then  proof  of  actual  value  should  be 
received  (Des  Moines  Ice  Co.  v.  Niagara  F. 
Ins.  Co.,  99  Iowa  193,  68  N.  W.  600),  and 
if  the  statute  has  no  application  to  person- 
alty then  proof  of  the  value  of  the  person- 
alty destroyed  is  essential  to  recover  there- 
for (De  Soto  V.  American  Guaranty  Fund 
Mut.  F.  Ins.  Co.,  102  Mo.  App.  1,  74  S.  W.  1) . 
As  to  such  statutory  provisions  see  also 
supra,  XVI,  B,  2. 

1.  Sherlock  v.  German-American  Ins.  Co., 
162  N.  Y.  656,  57  N.  E.  1124  [affirming  21 
N.  Y.  App.  Div.  18,  47  N.  Y.  Suppl.  315]  ; 
Cummins  v.  German-American  Ins.  Co.,  192 
Pa.  St.  359,  43  Atl.  1016.  This  is  especially 
true  if  the  policy  provides  that  the  cost  of 
rebuilding  shall  constitute  a  limit  to  the 
amount  of  recovery.  Phoenix  Ins.  Co.  v. 
Copeland,  86  Ala.  551,  6  So.  143,  4  L.  R.  A. 
848.  See  also  Caraher  v.  Royal  Ins.  Co.,  63 
Hun  (N.  Y.)  82,  17  N.  Y.  Suppl.  858  [af- 
firmed in  136  N.  Y.  645^  32  N.  E.  1015]. 
And  under  such  a  provision  evidence  as  to  the 
market  or  cash  value  furnishes  no  standard 
for  estimating  the  damages.  Chippewa  Lum- 
ber Co.  V.  Phenix  Ins.  Co.,  80  Mich.  116,  44 
N.  W.  1055.  In  determining  whether  there 
is  a  total  loss  evidence  is  admissible  as  to 
the  cost  of  restoration.  Northwestern  Mut. 
L.  Ins.  Co.  V.  Sun  Ins.  Office.  85  Minn.  65, 
88  N.  W.  272;  Royal  Ins.  Co.  v.  Mclntyre, 
90  Tex.  170,  37  S.  W.  1068,  59  Am.  St. 
Rep.  797,  35  L.  R.  A.  672.  Contra,  where  a 
valued  policy  statute  exists.  Hartford  F. 
Ins.  Co.  r.  Bourbon  County  Ct.,  115  Ky.  109, 
72  S.  W.  739,  24  Ky.  L.  Rep.  1850,  holding, 
however,  that  a  competent  witness  may  tes- 
tify in  detail  as  to  what  is  necessary  to  re- 
store the  property.  An  unverified  estimate 
made  by  a  person  since  deceased  is  inad- 
missible. Hanover  F.  Ins.  Co.  v.  Lewis,  28 
Fla.  209,  10  So.  297. 

3.  Siltz  V.  Hawkeye  Ins.  Co.,  71  Iowa  710, 
29  N.  W.  605;  Reed  v.  Washington  F.  &  M. 
Ins.  Co.,  138  Mass.  572;  Schlesinger  t). 
Springfield  F.  &  M.  Ins.  Co.,  58  N.  Y.  Super. 
Ct.  112,  9  N.  Y.  Suppl.  727. 
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Second-hand  goods. —  If  the  property  in- 
sured consists  of  old  or  second-hand  furni- 
ture which  cannot  be  said  to  have  a.  fixed 
market  value,  the  price  at  which  insured  had 
offered  to  sell  it  may  be  shown.  Joy  v.  Se- 
curity F.  Ins.  Co.,  83  Iowa  12,  48  N.  W. 
1049. 

3.  Ma/ryland. —  Scottish  Union,  etc.,  Ins. 
Co.   i;.  Keene,   85   Md.   263,  37   Atl.  .^3. 

Michigan. —  Johnston  v.  Farmers'  F.  Ins. 
Co.,  106  Mich.  96,  64  N.  W.  5;  Jackson  v. 
British  American  Assur  Co.,  106  Mich.  47, 
63  N.  W.  899,  30  L.  R.  A.  636.  See  also 
Livings  v.  Home  Mut.  F.  Ins.  Co.,  50  Mich. 
207,  15  N.  W.  85. 

Missouri. —  Howerton  v.  Iowa  State  Ins. 
Co.,  105  Mo.  App.  575,  80  S.  W.  27. 

Wew  York. —  Sherlock  v.  German- American 
Ins.  Co.,  162  N.  Y.  656,  57  N.  E.  1124  [af- 
firming 21  N.  Y.  App.  Div.  18,  47  N.  Y. 
Suppl.  315] ;  Cheever  v.  Scottish  Union,  etc., 
Ins.  Co.,  86  N.  Y.  App..  Div.  328,  83  N.  Y. 
Suppl.    730. 

United  States. —  Home  Ins.  Co.  v.  Weide, 
11  Wall.  438,  20  L.  ed.  197. 

See  28  Cent.  Dig.  tit.  "Insurance," 
§§    1695,    1696. 

In  case  of  personal  property  evidence  of 
value  at  a  remote  period  or  of  the  value  of 
property  not  similar  to  that  destroyed  is 
not  admissible.  Commercial  Ins.  Co.  v. 
Freidlander,  156  111.  505,  41  N.  E.  183; 
Kelly  V.  Norwich  F.  Ins.  Co.,  82  Iowa  137, 
47  N.  W.  986;  Lewis  v.  Burlington  Ins.  Co., 
80  Iowa  259,  45  N.  W.  749;  Gere  v.  Council 
Bluffs  Ins.  Co.,  67  Iowa  272,  23  N.  W.  137, 
25  N.  W.  159,;  Deitz  v.  Providence  Wash- 
ington Ins.  Co.,  33  W.  Va.  526,  11  S.  E.  50, 
25  Am.  St.  Rep.  908.  See  also  German  Ins. 
Co.  V.  Everett,  (Tex.  Civ.  App.  1896)  36 
S.  W.   125. 

Evidence  of  rental  value  at  the  time  of  the 
loss  is  relevant  (Cumberland  Valley  Mut.  Pro- 
tection Co.  V.  Sehell,  29  Pa.  St.  31),  but  not 
the  price  at  which  the  property  was  rented 
at  a  remote  time  (Atlantic  Ins.  Co.  v.  Man- 
ning,  3   Colo.   224). 

Price  at  which  the  property  was  purchased 
is  admissible,  but  not  a  higher  price  asked 
at  the  inception  of  the  negotiation.  Gil- 
christ V.  Perrysburg,  etc.,  Transp.  Co.,  21 
Ohio  Cir.  Ct.  19,  11  Ohio  Cir.  Dec.  350. 

What  the  land  sold  for  after  the  buildings 
were  destroyed,  with  proof  of  what  both 
together  had  before  been  offered  for  at  sale, 
is  not  necessarily  evidence  of  the  value  of  the 
buildings  when  standing.  Bardwell  v.  Con- 
way Mut.  F.  Ins.  Co.,  122  Mass.  90. 

Former  policy. —  The  amount  of  insurance 
which  the  owner  had  on  the  property  under 
a  former  policy  may  be  shown  as  evidence 
of  value.  Gulf  City  Ins.  Co.  V.  Stephens, 
51  Ala.  121;  Goulstone  v.  Royal  Ins.  Co., 
1  F.  &  F.  276. 

In  case  of  partial  loss  the  measure  of  the 
damage  is  the  difference  between  the  value 
of  the  property  as  it  was  at  the  time  of  the 
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nature  *  may  be  received.  But  the  testimony  may  be  so  loose  and  vague  that  a  ver- 
dict for  plaintiff  caimot  be  sustained.'  As  evidence  of  the  value  of  goods  damaged 
plaintiff  may  testify  to  the  percentage  of  cost  price  he  was  able  to  get  for  them.* 
The  cost  of  goods  is  the  most  satisfactory  proof  of  their  value  when  they  were 
purchased  near  the  time  when,  and  at  or  near  the  place  where,  the  risk  com- 
mences.'' Evidence  of  the  amount  for  wliich  the  insured  sold  the  policy  is 
inadmissible.'  Worthlessness  of  destroyed  machines  built  by  plaintiff  cannot  be 
proved  by  evidence  that  other  machines  of  the  same  kind  built  by  him  w6re  worth- 
less." Although  an  inventory  made  by  the  party  himself  would  not  generally  be 
admissible,  yet  such  an  inventory  or  a  list  of  the  property,  even  if  made  some 
time  prior  to  tlie  loss,  testified  to  as  being  correct,  with  further  evidence  as  to 
intermediate  sales  and  like  matters  may  be  introduced.^"    A  universal  custom 


fire  and  its  value  after  the  fire  ( Read  v.  State 
Ins.  Co.,  103  Iowa  307,  72  N.  W.  665,  64 
Am.  St.  Rep.  180;  German  Ins.  Co.  v. 
Everett,  (Tex.  Civ.  App.  1898)  46  S.  W.  95), 
and  on  that  question  the  selling  price  of  the 
damaged  goods  may  be  shown  (Savage  v. 
Corn  Exch.,  etc.,  Ins.  Co.,  4  Bosw.  (N.  Y.) 
1),  a  fair  sale  at  public  auction  being  a 
reasonable  test  as  to  value  (Hoffman  v.  West- 
ern M.  &  F.  Ins.  Co.,  1  La.  Ann.  216;  Wight- 
man  V.  Western  M.  &  F.  Ins.  Co.,  8  Rob. 
(La.)  442;  Clement  v.  British  American 
Assur.  Co.,  141  Mass.  298,  5  N.  E.  847). 

Private  offers  for  an  oil  painting  are  not 
admissible  as  evidence  of  actual  value.  Wood 
V.  Firemen's  F.  Ins.  Co.,   126  Mass.  316. 

4.  German  Ins.  Co.  v.  Amsbaugh,  8  Kan. 
App.  197,  55  Pac.  481;  Coleman  v.  Retail 
Lumbermen's  Ins.  Assoc,  76  Minn.  31,  79 
N".  W.  588. 

5.  De  Soto  V.  American  Guarantee  Fund 
Mut.  F.  Ins.  Co.,  102  Mo.  App.  1,  74  S.  W.  1. 
See  also  Metzger  v.  Manchester  F.  Assur.  Co., 
102  Mich.  334,  63  N.  W.  650;  Rockey  v.  Fire- 
men's Ins.  Co.,  83  N.  Y.  App.  Div.  638,  82 
N.  Y.  Suppl.  120;  Linde  v.  Republic  F.  Ins. 
Co.,  50  N.  Y.  Super.  Ct.  362. 

The  amount  of  insurance  as  fixed  by  de- 
fendant's agent,  coupled  with  the  fact  that 
the  loss  was  total,  does  not  show  the  actual 
cash  value  at  the  time  of  the  loss  some, 
months  after  issuance  of  the  policy.  Home 
Ins.  Co.  V.  Stone  River  Nat.  Bank,  88  Tenn. 
369,  12  S.  W.  915.  But  where  defendant 
fails  to  cross-examine  plaintiff  a  verdict  for 
the  latter  may  be  sustained  on  evidence 
which  otherwise  might  be  insufficient.  Im- 
proved-Match Co.  V.  Michigan  Mut.  F.  Ins. 
Co.,  122  Mich.  256,  80  N.  W.  1088. 

6.  Read  v.  State  Ins.  Co.,  103  Iowa  307,  72 
N.  W.  665,  64  Am.  St.  Rep.   180. 

7.  Marchesseau  v.  Merchants'  Ins.  Co.,  1 
Rob.    (La.)    438,   442. 

8.  Commercial  Ins.  Co.  v.  Friedlander,  156 
111.  595,  41  N.  E.  183. 

9.  Stockton  Combined  Harvester,  etc.. 
Works  V.  American  F.  Ins.  Co.,  121  Cal.  167, 
53  Pac.  565. 

10.  Georgia. —  Scottish  Union,  etc.,  Ins.  Co. 
V.  Stubbs,  98  Ga.  754,  27  S.  E.  180;  City  F. 
Ins.  Co.  V.  Carrugi,  41  Ga.  660. 

Illinois. —  Case  v.  Hartford  F.  Ins.  Co.,  13 
111.  676. 
Indian  Territory. —  Liverpool,  etc.,  Ins.  Co. 


t:  Kearney,  2  Indian  Terr.  67,  46  S.  W. 
414. 

lotca. —  Read  v.  State  Ins.  Co.,  103  Iowa 
307,  72  N.  W.  665,  64  Am.  St.  Rep.  180. 

Kansas. —  German   Ins.    Co.    v.   Amsbaugh, 

8  Kan.  App.  197,  55  Pac.  481. 

Kentucky. —  Western  Assur.  Co.  v.  Ray, 
105  Ky.  523,  49  S.  W.  326,  20  Ky.  L.  Rep. 
1360. 

Minnesota. —  Levine  v.  Lancashire  Ins.  Co., 
66  Minn.  138,  68  N.  W.  855. 

New  York. —  Maohin  v.  Lamar  F.  Ins.  Co., 
90  N.  Y.  689;  Wallach  v.  Commercial  F.  Ins. 
Co.,  12  Daly  387   [affirmed  in  98  N.  Y.  634]. 

Pennsylvania. —  West  Branch  Lumberman's 
Exch.  v.  American  Cent.  Ins.  Co.,  183  Pa. 
St.  366,  38  Atl.  1081  [affirming  9  Pa.  Dist. 
363] ;  Allegheny  Ins.  Co.  v.  O'Hanlon,  1 
Walk.   359. 

Texas. —  Orient  Ins.  Co.  v.  Moffatt,  15  Tex. 
Civ.  App.  385,  39  S.  W.  1013. 

United  States. —  ^tna   Ins.   Co.   v.  Weide, 

9  Wall.  677,  19  L.  ed.  810. 

See  28  Cent.  Dig.  tit.  '"  Insurance," 
§§    1695,    1696. 

But  an  inventory  not  verified  in  any  way  is 
inadmissible.  F.  Dohmen  Co.  v.  Niagara  F. 
Ins.  Co.,  96  Wis.  38,  71  N.  W.  69. 

An  invpice  taken  by  a  sheriff  under  an  at- 
tachment pi'ocess  after  the  fire  has  been  held 
admissible  to  show  the  amount  of  goods 
saved  and  their  value.  Orient  Ins.  Co.  v. 
Moffatt,  15  Tex.  Civ.  App.  385,  39  S.  W. 
1013. 

Inventory  required. —  Where  the  policy  re- 
quires inventories  to  be  kept  in  an  iron  safe 
or  otherwise  and  to  be  produced,  it  is  error 
to  permit  proofs  of  the  footing  of  inven- 
tories not  thus  preserved  or  produced.  Gil- 
lum  V.  Philadelphia  Fire  Assoc,  106  Mo. 
App.  673,  80  S.  W.  283.  Inventories  re- 
quired to  be  kept  by  the  terms  of  the  policy 
may  when  produced  be  looked  to  in  deter- 
mining the  amount  of  the  loss.  Phoenix  Ins. 
Co.  V.  Padgitt,  (Tex.  Civ.  App.  1897)  42 
S.  W.  800.  But  cash  books  and  an  inven- 
tory not  made  and  kept  as  required  by  the 
policy  are  inadmissible.  Sun  Mut.  Ins.  Co. 
V.  Dudley,  65  Ark.  240,  45  S.  W.  539.  Testi- 
mony as  to  value  of  the  property  destroyed 
is  competent  even  though  the  company  had 
the  right  to  require  the  production  of  inven- 
tories and  books.  Rissler  v.  American  Cent. 
Ins.  Co.,  150  Mo.  366,  51  S.  W.  755. 
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amoug  insurance  adjusters  as  to  the  method  of  estimating  loss  on  retail  stocks  of 
goods  where  there  is  no  inventory  and  no  books  of  account  is  admissible."  It  is 
said  that  as  plaintiff  has  a  better  knowledge  of  the  quantity  and  value  of  his 
goods  than  any  one  else  his  estimate  of  value  is  entitled  to  much  consideration." 
Plaintiff's  detailed  testimony  as  to  value  should  control  his  testimony  as  to  cost 
price  for  a  larger  amount.'*  The  jury  are  at  liberty  to  adopt  the  highest  of  esti- 
mates made  by  several  expert  witnesses."  Evidence  of  expenses  incurred  for 
repairs  after  the  fire,  although  not  controlling,  is  admissible  as  to  the  extent  of 
the  damage.'^  An  ex  parte  appraisement  by  the  insured  is  not  competent  evidence 
of  the  amount  of  loss."  An  appraisal  made  in  accordance  with  a  provision  in  the 
policy  is  admissible." 

(ill)  Proofs  of  Loss.  The  requirement  of  the  policy  that  the  insured 
shall  make  proofs  of  loss  does  not  render  such  proofs  competent  evidence  as 
to  the  amount  of  the  loss  or  the  value  of  the  property.'''  But  such  proofs 
are  admissible  to  refresh  the  memory  of  the  witness  as  to  the  cost  of  various 
items.'' 

(iv)  Appraisfment  or  Arbitration.  If  by  the  policy  a  specific  way  is 
provided  in  which  the  value  of  the  property  shall  be  determined  before  suit 
other  evidence  of  value  is  not  admissible.^"  But  if  there  has  been  no  appraise- 
ment or  arbitration  other  evidence  is  competent.^' 


11.  Sherlock  v.  German- American  Ins.  Co., 
21  N.  Y.  App.  Div.  18,  47  N.  Y.  Suppl.  315 
[affirmed  in  162  N.  Y.  656,  57  N.  E.  1124]. 

12.  Sisk  V.  American  Cent.  F.  Ins.  Co.,  95 
Mo.  App.  695,  69  S.  W.  687.  But  see  as  to 
estimates  by  biased  witnesses  Evidence,  17 
Cye.  818  text  and  note  66. 

13.  Hockey  t.  Firemen's  Ins.  Co.,  83  N.  Y. 
App.  Div.  638,  82  N.  Y.  Suppl.   120. 

14.  British  America  Assur.  Co.  v.  Kellner, 
60  Nebr.  411,  83  N.  W.  175. 

15.  Sherlock  v.  German- American  Ins.  Co., 
21  N.  Y.  App.  Div.  18,  47  N.  Y.  Suppl.  315 
[affirmed  in  162  N.  Y.  656,  57  N.  E.  1124]. 

16.  Penn  Plate  Glass  Co.  v.  Spring  Garden 
Ins.  Co.,  189  Pa.  St.  255,  42  Atl.  138,  69  Am. 
St.  Rep.  810. 

17.  De  Groot  v.  Fulton  F.  Ins.  Co.,  4  Bob. 
(N.  Y.)    504. 

18.  Delaware. —  Schilansky  r.  Merchants', 
etc.,  F.  Ins.  Co.,  4  Pennew.  293,  55  Atl.  1014. 

Illinois. —  Knickerbocker  Ins.  Co.  v.  Gould, 
80  111.  388;  American  Ins.  Co.  r.  Walston, 
111  111.  App.  133. 

Iowa. —  Neese  v.  Farmer's  Ins.  Co.,  55  Io^va 
604,  8  N.  W.  450;  Edgerly  v.  Farmers'  Ins. 
Co.,  48  Iowa  644. 

Kentucky. —  Phoenix  Ins.  Co.  v.  Lawrence, 
4  Mete.   9,   81   Am.  Dec.   521. 

Maryland. —  Citizens'  F.  ■  Ins.,  etc.,  Co.  v. 
Doll,  35  Md.  89,  6  Am.  Eep.  360. 

Missouri. —  Breckinridge  i'.  American  Cent. 
Ins.  Co.,  87  Mo.  62 ;  Browne  v.  Clay  F.  &  M. 
Ins.  Co.,  68  Mo.  133;  Newmark  v.  Liverpool, 
etc.,  F.,  etc.,  Ins.  Co.,  30  Mo.  160,  77  Am; 
Dec.  608;  Summers  v.  Home  Ins.  Co.,  53  Mo. 
App.  521. 

'New  York. —  Bini  v.  Smith,  36  N.  Y.  App. 
Div.  463,  55  N.  Y.  Suppl.  842;  Sexton  v. 
Montgomery  County  Mut.  Ins.  Co.,  9  Barb. 
191. 

Pennsylvania. —  Rosenberg  r.  Fireman's 
Fund  Ins.  Co.,  209  Pa.  St.  336,  58  Atl.  671; 
Penn  Plate  Glass  Co.  v.  Spring  Garden  Ins. 
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Co.,  189  Pa.  St.  255,  42  Atl.  138,  69  .Am. 
St.  Eep.  810;  Cole  V.  Manchester  F.  Assur. 
Co.,  188  Pa.  St.  345,  41  Atl.  593;  Kittan- 
ning  Ins.  Co.  v.  O'Neill,  110  Pa.  St.  548,  1 
Atl.  592 ;  Lycoming  County  Mut.  Ins.  Co. 
r.  Schreffler,  44  Pa.  St.  269,  42  Pa.  St.  188, 
82  Am.  Dec.  501;  Commonwealth  Ins,  Co,  v. 
Sennett,  41  Pa.  St.  101;  Klein  v.  Franklin 
Ins.  Co.,   13  Pa,  St.  247. 

Tennessee. —  Farrell  v.  .^Ctna  F.  Ins.  Co., 
7  Baxt.  542. 

Washington. —  Cascade  F,  &  M,  Ins.  Co,  v. 
Journal  Pub.  Co.,  1  Wash.  452,  25  Pac.  331. 

Wisconsin. —  Hiles  v.  Hanover  IP.  Ins.  Co., 
05  Wis.  585,  27  N.  W.  348,  56  Am.  Rep.  637, 

See  28  Cent.  Dig.  tit.  '"Insurance,"  §  1701. 

19.  Bini  v.  Smith,  36  N.  Y.  App.  Div.  463, 
55  N.  Y.  Suppl.  842. 

20.  Everett  v.  London,  etc.,  Ins.  Co.,  142 
Pa.  St.  332,  21  Atl.  819,  24  Am.  St.  Rep.  499. 

Reference. —  Notwithstanding  a  provision  in 
the  policy  for  reference  to  arbitrators,  a  ref- 
erence by  the  court  may  be  had  in  a  proper 
case  to  determine  the  amount  of  damage. 
Clement  v.  British  American  Assur.  Co.,  141 
Mass,  298,  5  N,  E,  847;  Pechner  v.  Phoenix 
Ins.  Co.,  6  Lans.  (N.  Y.)  411;  Batchelor  v. 
Albany  City  Ins.  Co.,  1  Sweeny  (N.  Y.)  346, 
37  How.  Pr.  399.  But  the  fact  that  fraud  is 
pleaded  as  a  defense  will  not  entitle  defend- 
ant to  a  reference,  as  fraud  is  for  the  jury. 
McLean  v.  East  River  Ins.  Co.,  8  Bosw. 
(N.  Y.)  700;  Freeman  v.  Atlantic  Mut.  Ins, 
Co.,  13  Abb.  Pr.  (N.  Y.)  124;  Levy  v.  Brook- 
lyn P,  Ins,  Co.,  25  Wend.  (N.  Y.)  687.  Ref- 
erences see  also  infra,  XXI,  H,  1,  c. 

21.  Western  Assur.  Co.  v.  Hall,  120  Ala. 
547,  24  So.  936,  74  Am.  St.  Rep.  48;  Mc- 
Ilrath  V.  Farmers'  Mut.  Hail  Ins.  Assoc,  114 
Iowa  244,  86  N,  W.  310;  Morgan  v.  Mer- 
chants' Co-operative  F.  Ins.  Assoc,  52  N.  Y. 
App.  Div.  61,  64  N.  Y.  Suppl.  873';  Spring- 
field P.  &  M.  Ins.  Co.  V.  Cannon,  (Tex.  Civ. 
App.  1898)   46  S.  W.  375;  Virginia  F.  &  M. 
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g.  Notice  and  Proofs  of  Loss.  Proof  that  notice  of  loss  was  duly  mailed! 
supports  a  finding  that  the  notice  was  received.®  Plaintiff's  positive  testimony 
tliat  persons  to  whom  he  gave  notice  of  loss  were  agents  of  defendant  suffi- 
ciently establishes  the  fact  of  agency.''  Notice  of  loss  is  conclusively  shown 
by  proof  that  defendant  sent  an  adjuster  to  the  scene  of  the  fire.^  Plaintiffs 
testimony  that  he  delivered  proofs  of  loss  to  defendant's  agent  suffices  to  establish 
the  fact  as  against  the  agent's  testimony  that  he  has  no  recollection  thereof.''^ 
A  letter  of  the  secretary  of  the  company  acknowledging  receipt  of  proofs  of  lose 
is  competent  evidence  that  the  company  received  them.^  Proofs  of  loss  are 
admissible  to  show  compliance  or  attempted  compliance  with  the  terms  of  the 
policy.^  It  is  no  objection  to  admission  of  proofs  of  loss  that  they  contain  untrue 
statements.^  The  fact  that  notice  and  proofs  of  loss  were  furnished  may  be 
proved  by  parol  evidence,^'  but  the  contents  of  tiie  papers  must  be  proved  by 
production  of  the  originals  or  by  secondary  evidence  after  a  proper  foundation  is 
laid  therefor.^  A  proof  of  loss  offered  by  plaintiff  which  shows  on  its  face  that 
defendant  is  not  liable  may  properly  be  excluded.'^  Slight  evidence  is  jprima 
facie  sufficient  to  show  that  the  magistrate  who  certified  to  a  loss  was  the  magis- 
trate most  contiguous  to  the  insured  premises  destroyed  by  the  fire.*'  Parol  evi- 
dence is  inadmissible  to  supplement  and  validate  an  insufficient  proof  of  loss.* 
Evidence  that  proofs  of  loss  were  furnished  is  unnecessary  where  defendant  admits 


Ins.  Co.  V.  Cannon,  18  Tex.  Civ.  App.  588,  45 
S.  W.  945.  An  ex  parte  appraisement  is  in- 
competent evidence.  Penn  Plate  Glass  Co.  v. 
Spring  Garden  Ins.  Co.,  189  Pa.  St.  255,  42 
Atl.  138,  69  Am.  St.  Rep.  810.  But  an  ap- 
praisement by  persons  selected  by  the  parties 
may  be  introduced  even  though  such  appraise- 
ment is  not  made  conclusive.  De  Groot  v. 
Fulton  F.  Ins.  Co.,  4  Rob.  (N.  Y.)  504.  See 
further  as  to  appraisement  and  arbitration, 
supra,  XVIII,  B. 

22.  Phenix  Ins.  Co.  v.  Pickel,  3  Ind.  App. 
332,  29  N.  E.  432.  And  see,  generally.  Evi- 
dence, 16  Cyc.  821. 

23.  State  Ins.  Co.  v.  Schreck,  27  Nebr. 
527,  43  N.  W.  340,  20  Am.  St.  Rep.  696,  6 
L.  R.  A.  524,  holding  that  in  the  absence  of 
cross-examination  or  any  showing  to  the  con- 
trary, it  will  be  presumed  that  he  testified 
from  personal  knowledge. 

24.  Welsh  V.  London  Assur.  Corp.,  151  Pa. 
St.  607,  25  Atl.  142,  31  Am.  St.  Rep.  786. 

25.  Oakland  Home  Ins.  Co.  v.  Davis,  (Tex. 
Civ.  App.  1895 )  33  S.  W.  587. 

26.  Troy  F.  Ins.  Co.  v.  Carpenter,  4  Wis. 
20. 

27.  Illinois. —  Knickerbocker  Ins.  Co.  v. 
Gould,  80  111.  388. 

Kentuclcy. —  Phoenix  Ins.  Co.  v.  Lawrence,  4 
Mete.  9,  81  Am.  Dec.  521. 

Missouri. —  Browne  v.  City  F.  &  M.  Ins.  Co., 
68  Mo.  133;  Newmark  v.  Liverpool,  etc.,  F., 
etc.,  Ins.  Co.,  30  Mo.  160,  77  Am.  Dec.  608. 

Pennsylvania. —  Klein  v.  Franklin  Ins.  Co., 
13  Pa.  St.  247 ;  Fleming  v.  Commonwealth 
Ins.  Co.,  12  Pa.  St.  391.  •        i 

Texas. —  Continental  Ins.  Co.  v.  Pruitt,  65 
Tex.  125;  Hibernia  Ins.  Co.  v.  Starr,  (Sup. 
1890)    13  S.  W.  1017. 

Washington. —  Hennessy  v.  Niagara  F.  Ins. 
Co.,  8  Wash.  91,  35  Pac.  585,  40  Am.  St.  Rep. 
892. 

Wyoming. —  Kahn  v.  Traders'  Ins.  Co.,  4 
Wyo.  419,  34  Pac.  1059,  62  Am.  St.  Rep.  47. 


But  they  are  not  competent  evidence  of 
facts  recited  therein  (Neese  v.  Farmer's  Ins. 
Co.,  55  Iowa  604,  8  N.  W.  450;  Howard  v. 
City  F.  Ins.  Co.,  4  Den.  (N.  Y.)  502;  Com- 
monwealth Ins.  Co.  V.  Sennett,  41  Pa.  St.  161 ) , 
and  the  court  should  so  instruct  the  jury 
(Phoenix  Ins.  Co.  v.  Lawrence,  4  Mete.  (Ky.) 
9,  81  Am.  Dec.  521;  Citizens'  F.  Ins.,  etc.,  Co. 
V.  Doll,  35  Md.  89,  6  Am.  Rep.  360 ) . 

Admissible  generally. —  Proofs  of  loss  are 
admissible  for  any  purpose  for  which  they  are 
competent  and  may  be  offered  in  evidence 
without  limitation.  Healy  v.  Pennsvlvania 
Ins.  Co.,  50  N.  Y.  App.  Div.  327,  63"  N.  Y. 
Suppl.  1055. 

28.  Runkle  v.  Hartford  Ins.  Co.,  99  Iowa 
414,  68  N.  W.  712. 

29.  Commercial  F.  Ins.  Co.  v.  Morris,  105 
Ala.  498,  18  So.  34 ;  Bish  v.  Hawkeye  Ins.  Co., 
69  Iowa  184,  28  N.  W.  553;  Pelzer  Mfg.  Co. 
V.  Sun  Fire  Office,  36  S.  C.  213,  15  S.  E.  562; 
Bon  Aqua  Imp.  Co.  v.  Standard  F.  Ins.  Co.,  34 
W.  Va.  764,  12  S.  E.  771.  But  plaintiff's  tes- 
timony simply  that  he  had  complied  with  all 
the  conditions  of  the  policy  without  producing 
the  policy  in  evidence  is  insufficient.  Dade  v. 
Mtna.  Ins.  Co.,  54  Minn.  336,  56  N.  W.  48. 

30.  Dade  v.  Mtna.  Ins.  Co.,  54  Minn.  336, 
56  N.  W.  48.  Plaintiff  may  introduce  a  copy 
of  the  proofs  of  loss  after  notice  to  defendant 
to  produce  the  original.  Dowling  v.  Lan- 
cashire Ins.  Co.,  92  Wis.  63,  65  N.  W.  738,  31 
L.  R.  A.  112.  See  also  Commonwealth's  Ins. 
Co.  V.  Monninger,  18  Ind.  352;  Warner  v. 
Peoria  M.  &  F.  Ins.  Co.,  14  Wis.  318,  holding 
that  a  copy  of  the  notice  retained  by  plaintiff 
was  admissible  without  notice  to  defendant 
to  produce  the  original. 

31.  Cannon  v.  Phoenix  Ins.  Co.,  110  Ga.  563, 
35  S.  E.  775,  78  Am.  St.  Rep.  124. 

32.  Cornell  v.  Le  Roy,  9  Wend.  (N.  Y.) 
163. 

33.  Cannon  v.  Phcenix  Ins.  Co.,  110  Ga.  563. 
35  S.  E.  775,  78  Am.  St.  Rep.  124. 
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that  it  did  not  supply  plaintiff  with  blank  forms  of  proofs,  and  snch  omission  is 
made  an  estoppel  by  statute.'^ 

h.  Fraud  or  Wilful  Wrong  of  Insured  —  (i)  Fraud  or  False  Swearing. 
Although  the  fraud  or  false  swearing  whicli  will  defeat  recovery  by  the  insured 
may  constitute  a  crime,  nevertheless  it  is  sufficient  for  the  company  to  make  out 
eucli  defense  by  a  preponderance  of  evidence.^^  Plaintiff's  admissions  as  to  cost 
of  property  destroyed  are  competent  evidence  against  him  on  the  question  of 
hona  fides  of  his  claim  for  a  greater  amount  in  Ms  proofs  of  loss.^°  His  offer  to 
sell  is  admissible  for  the  same  purpose,^  and  is  of  great  force  on  the  question  oi 
f  raud.^  Relevant  declarations  or  admissions  against  interest  made  by  the  assignor 
of  the  policy  are  admissible  against  his  assignee.^'  Defendant  may  prove  plain- 
tiff's attempt  to  conceal  the  origin  and  prevent  the  discovery  of  the  tire  in  viola- 
tion of  a  fraud  clause,  although  incendiarism  be  not  alleged.'"'  Fraudulent  over- 
estimate of  the  value  of  buildings  may  be  considered  in  determining  whether 
misstatements  of  the  value  of  personal  property  were  fraudulent.*'  Mere  dis- 
crepancy, although  large,  between  the  sworn  statement  by  the  insured  as  to  his 
loss  and  the  amount  of  the  loss  as  shown  on  the  trial  will  not  in  itself  constitute 
sufficient  evidence  to  establish  such  fraud  or  false  swearing,*^  but  may  in  connec- 


34.  Farmers'  Bank  v.  Manchester  Assur. 
Co.,  106  Mo.  App.  114,  80  S.  W.  299. 

35.  Sibley  v.  St.  Paul  F.  &  M.  Ins.  Co.,  22 
Fed.  Cas.  No.  12,830,  9  Biss.  31.  Contra, 
Cochran  v.  Amazon  Ins.  Co.,  7  Ohio  Dec.  (Re- 
print) 276,  2  Cine.  L.  Bui.  54.  And  see,  gen- 
erally, Evidence,  17  Cyc.  757,  760.  In  Huch- 
berger  v.  Home  F.  Ins.  Co.,  12  Fed.  Cas.  No. 
■6,821,  5  Biss.  106,  it  was  said  that  "evi- 
dence of  fraud  must  be  either  direct  and  posi- 
tive or  the  circumstances  must  be  so  strong, 
convincing,  and  preponderating  as  to  admit 
of  no  other  rational  conclusion."  But  see 
cases  cited  in  Evidence,  17  Cyc.  760  note  44. 
Where  defendant  produces  evidence  exciting 
just  suspicion  that  errors  in  invoices  sworn 
to  and  furnished  by  plaintiff  were  fraudulent 
and  plaintiff  gives  an  unsatisfactory  explana- 
tion or  no  explanation  at  all,  a  verdict  for 
defendant  will  not  be  disturbed.  Vaughan  v. 
Virginia  F.  &  M.  Ins.  Co.,  102  Va.  541,  46 
«.  E.  692. 

Loose  testimony  is  insufficient  to  prove  the 
fact  of  fraud  or  false  swearing.  Phoenix  F. 
Ins.  Co.  V.  Philip.  13  Wend.  (N.  Y.)  81. 

A  new  trial  will  be  granted  where  a  verdict 
against  defendant  is  directly  repugnant  to  the 
evidence  as  a  whole.  Shaw  v.  Scottish  Com- 
mercial Ins.  Co.,  21  Fed.  Cas.  No.  12,723,  2 
Hask.  246. 

36.  Merchants'  Nat.  Ins.  Co.  r.  Pearce,  84 
111.  App.  255 ;  Marchesseau  c.  Merchants'  Ins. 
Co.,  1  Rob.  (La.)  438.  But  his  admissions 
as  to  value  of  the  property  are  explainable. 
Probst  r.  American  Cent.  Ins.  Co.,  64  Mo. 
App.  408,  explained  that  his  tax  lists  were 
false,  etc.  Admissions  generally  see  Evi- 
dence. 

37.  Hersey  v.  Merrimack  County  Mut.  F. 
Ins.  Co.,  27  N.  H.  149. 

38.  Hersey  v.  Merrimack  County  Mut.  F. 
Ins.  Co.,  27  N.  H.  149. 

39.  Joy  V.  Liverpool,  etc.,  Ins.  Co.,  32  Tex. 
Civ.  App.  433,  74  S.  W.  822,  alleged  conspir- 
acy of  assignor  and  others  to  burn  the  prop- 
erty. And  see,  generally,  Evidence,  16  Cyc. 
821. 
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40.  Dunn  i\  Springfield  F.  &  M.  Ins.  Co., 
104  La.  31,  28  So.  931. 

41.  Oshlcosh  Packing,  etc.,  Co.  v.  Mercan- 
tile Ins.  Co.,  31  Fed.  200. 

43.  California. —  Obersteller  v.  Commercial 
Assur.  Co.,  96  Cal.  645,  31  Pac.  587;  Fitz- 
gerald V.  Union  Ins.  Co.,  54  Cal.  599 ;  Clark  v. 
Phoenix  Ins.  Co.,  30  Cal.  168. 

Illinois. —  Commercial  Ins.  Co.  v.  Fried- 
lander,  156  111.  595,  41  N.  E.  183. 

Indiana. —  Franklin  Ins.  Co.  v.  Culver,  6 
Ind.  137.  See  also  Citizens'  F.  &  M.  Ins.  Co. 
V.  Short,  62  Ind.  316,  holding  that  a  verdict 
for  plaintiff  for  less  than  the  face  of  the 
policy  is  equivalent  to  a  finding  that  there 
was  a^  overvaluation,  but  that  it  was  made 
by  an  honest  mistake. 

Iowa. —  Goldstein  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  124  Iowa  143,  99  N.  W.  696;  Stone  v. 
Hawkeye  Ins.  Co.,  68  Iowa  737,  28  N.  W. 
47,  56  Am.  Rep.  870,  so  holding  in  the  absence 
of  a  finding  that  the  overestimate  was  fraud- 
ulent. 

Louisiana. —  Israel  v.  Teutonia  Ins.  Co.,  28 
La.  Ann.  689;  Beck  v.  Germania  Ins.  Co.,  23 
La.  Ann.  510;  Hoffman  v.  Western  M.  &  F. 
Ins.  Co.,  1  La.  Ann.  216. 

Maine. —  Williams  v.  Phoenix  F.  Ins.  Co., 
61  Me.  67. 

Mississippi. —  Home  Ins.  Co.  r.  Lowenthal, 
( 1904 )  36  So.  1042,  where  insured  gave  a 
reasonable  explanation. 

Nevada. —  Gerhauser  r.  North  British,  etc., 
Ins.  Co.,  7  Nev.  174,  holding  that  no  definite 
rule  can  be  laid  down  that  where  the  verdict 
in  an  action  on  a  fire  policy,  defended  on  the 
ground  that  the  value  of  the  property  was 
fraudulently  overstated  in  the  policy,  finds 
the  value  bf  the  property  to  have  been  only 
one  third  or  one  half  the  valuation  stated  by 
the  insured,  the  verdict  in  his  favor  should 
be  set  aside  as  evidencing  fraud  in  his  state- 
ment. 

New  York. —  Davis  v.  Guardian  Assur.  Co., 
87  Hun  414,  34  N.  Y.  Suppl.  332. 

Pennsylvania. —  Insurance  Co.  of  North, 
America  v.  Melvin,  1  Walk.  362. 
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tion  with  other  evidence  require  reversal  of  a  judgment  in  his  favor.^  Plaintiff's 
own  declarations  may  be  admissible  on  his  behalf  to  show  that  his  erroneous  state- 
ment of  title  to  the  property'  was  not  wilfully  false.''*  Fraudulent  representation 
of  sole  ownership  by  plaintiff  is  not  established  by  proof  of  liis  statement  easily 
susceptible  of  a  different  construction.*'  A  trial  balance  taken  by  a  bookkeeper 
shortly  before  the  tire  and  delivered  to  the  insured,  who  based  his  proofs  of  loss 
thereon,  is  admissible  to  rebut  the  charge  of  furnishing  wilfully  false  proofs.** 
The  fact  that  plaintiff  was  doing  a  losing  business  has  no  tendency  to  prove  falsity 
in  his  statement  of  the  amount  of  goods  on  hand  at  the  time  of  the  fire.*'  Plain- 
tiff's drunkenness  and  idleness  after  the  fire  is  too  remote  as  evidence  of  falsity  of 
his  statement  of  the  amount  of  goods  saved  from  the  fire.*' 

(ii)  Incendiarism.  As  the  wilful  destruction  of  insured  property  is  usually 
criminal,*'  the  question  has  arisen  whether  such  an  act  relied  on  by  the  com- 
pany as  a  defense  in  a  suit  on  the  policy  may  be  established  by  a  preponderance 
of  the  evidence  or  whether  it  must  be  proven  beyond  a  reasonable  doubt.  The 
weight  of  authority  is  that  a  jDreponderance  of  the  evidence  is  sufficient.™     The  ' 


Texas. —  Pelican  Ins.  Co.  v.  Schwartz,  (Sup. 
1892)   19  S.  W.  374. 

Wisconsin. —  Bannon  v.  Insurance  Co.  of 
North  America,  115  Wis.  250,  91  N.  W.  666. 

United  States. —  Huchberger  v.  Home  F. 
Ins.  Co.,  12  Fed.  Cas.  No.  6,821,  5  Biss.  106. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1712, 
1786. 

But  such  discrepancy,  if  large,  may  consti- 
tute some  evidence  of  fraud.  Oshkosh  Pack- 
ing, etc.,  Co.  V.  Mercantile  Ins.  Co.,  31  Fed. 
200;  Mack  v.  Lancashire  Ins.  Co.,  4  Fed.  59, 
2  McCrary  211.  See  also  Williams  v.  Phosnix 
F.  Ins.  Co.,  61  Me.  67;  Wall  r.  Howard  Ins. 
Co.,  51  Me.  32;  Furlong  v.  Agricultural  Ins. 
Co.,  18  N.  Y.  Suppl.  844,  28  Abb.  N.  Cas.  444; 
Ferris  v.  Kenton  Ins.  Co.,  9  Ohio  Dec.  (Re- 
print) 634,  16  Cine.  L.  Bui.  6. 

The  burden  of  explaining  the  difference  is 
upon  the  insured.  Israel  t".  Teutonia  Ins. 
Co.,  28  La.  Ann.  689.  See  also  Hanover  F. 
Ins.  Co.  V.  MannassOHj  29  Mich.  316.  He 
may  explain  by  showing  that  his  first  claim 
was  made  under  a  misconstruction  of  the 
policv.  yEtna  Ins.  Co.  v.  Strout,  16  Ind.  App. 
160,  44  N.  E.  934. 

Failure  by  the  insured  by  direct  evidence 
to  sustain  the  truth  of  his  statements  does 
not  in  itself  constitute  sufficient  evidence  of 
false  swearing.  Wightman  v.  Western  M.  & 
F.  Ins.  Co.,  8  Rob.  (La.)  442;  Marehesseau 
V.  Merchants'  Ins.  Co.,  1  Rob.  (La.)  438. 
Where  there  is  a  clear  case  of  falsity  the  evi- 
dence offered  in  explanation  must  be  such  as 
to  show  at  least  an  appearance  of  good  faith. 
Hanover  F.  Ins.  Co.  v.  Mannasson,  29  Mich. 
316. 

43.  See  also  Marehesseau  v.  Merchants'  Ins. 
Co.,  1  Rob.  (La.)  438;  Anibal  r.  Insurance 
Co.  of  North  America,  84  N.  Y.  App.  Div. 
634,  82  N.  Y.  Suppl.  600. 

44.  Insurance  Co.  of  North  America  v. 
Wicker,  93  Tex.  390,  55  S.  W.  740. 

45.  Helvetia  Swiss  F.  Ins.  Co.  v.  Edward 
P.  Allis  Co.,  11  Colo.  App.  264,  53  Pac.  242. 

46.  Orient  Ins.  Co.  v.  Moffatt,  15  Tex.  Civ. 
App.  385,  39  S.  W.  1013. 

47.  Morley  v.  Liverpool,  etc.,  Ins.  Co.,  92 
Mich.  590,  52  N.  W.  939. 


48.  Phoenix  Ins.  Co.  v.  Padgitt,  (Tex.  Civ. 
App.  1897)  42  S.  W.  800. 

49.  See  Abson,  3  Cyc.  982.  It  is  not 
necessary  in  order  to  authorize  the  company 
to  interpose  the  defense  of  wilful  or  criminal 
destruction  of  property  that  it  first  proceed 
in  a  criminal  court  against  the  insured. 
Dupin  V.  Mutual  Ins.  Co.,  5  La.  Ann.  482; 
Crescent  Ins.  Co.  v.  Camp,  64  Tex.  521 ;  Liv- 
erpool, etc.,  Ins.  Co.  v.  Joy,  26  Tex.  Civ.  App. 
613,  62  S.  W.  546,  64  S.  W.  786;  Siblev  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  22  Fed.  Cas.'No. 
12,830,  9  Biss.  31.  And  see,  generally,  as  to 
the  obsolete  rule  contended  for  by  plain- 
tiff in  those  cases.  Actions,  1  Cyc.  681  et 
seq. 

50.  Smith  v.  California  Ins.  Co.,  85  Me. 
348,  27  Atl.  191;  Pennsylvania  F.  Ins.  Co.  v. 
Carnahan,  19  Ohio  Cir.  Ct.  97,  10  Ohio  Cir. 
Dec.  225;  Agnew  v.  Farmers'  Mut.  Protective 
F.  Ins.  Co.,  95  Wis.  445,  70  N.  W.  554 ;  Carl- 
witz  V.  Germania  F.  Ins.  Co.,  5  Fed.  Cas.  No. 
2,415a;  Howell  v.  Hartford  F.  Ins.  Co.,  12 
Fed.  Cas.  No.  6,780.  See  also  Portland  First 
Nat.  Bank  v.  Phoenix  Ins.  Co.,  33  Oreg.  43, 
52  Pac.  1050,  and  cases  cited  in  Evidence, 
17  Cyc.  758  note  32.  Contra,  German  v. 
Hand-in-Hand  Ins.  Co.,  Ir.  R.  11  C.  L.  224; 
and  cases  cited  in  Evidence,  17  Cyc.  759 
note  33. 

Clear  and  satisfactory  proof  at  least  is  re- 
quired in  order  to  establish  the  defense. 
Flynn  v.  Merchants'  Mut.  Ins.  Co.,  17  La. 
Ann.  135;  Hoffman  v.  Western  M.  &  F.  Ins. 
Co.,  1  La.  Ann.  216;  Decker  v.  Somerset  Mut. 
F.  Ins.  Co.,  66  Me.  406 ;  Anderson  v.  American 
Mut.  Ins.  Co.,  33  N.  J.  L.  151;  Sibley  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  22  Fed.  Cas.  No. 
12,830,  9  Biss.  31. 

The  presumption  of  innocence  is  a  circum- 
stance to  be  considered  by  the  jury.  Port- 
land First  Nat.  Bank  v.  Commercial  Union 
Assur.  Co.,  33  Oreg.  43,  52  Pac.  1050 ;  Knopke 
V.  Germantown  Farmers'  Mut.  Ins.  Co.,  99 
Wis.  289,  74  N.  W.  795.  See  also  cases  cited 
in  Evidence,  17  Cyc.  759  note  35. 

Good  character. —  As  in  criminal  cases,  it 
has  been  held  admissible  for  the  insured  thus 
charged  with   a  crime  to  introduce  evidence 
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fact  of  wilful  and  criminal  destruction  of  the  property  by  the  insured  may  be 
made  out  by  circumstantial  evidence,'^  and  the  charge  may  be  refuted  in  like 
manner;'^  but  evidence  that  no  one  has  been  indicted  Is  inadmissible  as  tending 
to  disprove  the  fact.^  Testimony  that  defendant  had  made  strenuous  efforts  to 
convict  plaintiff  of  arson  may  be  admissible  on  behalf  of  the  latter.^  Failure  of 
plaintiff  to  testify  in  a  criminal  prosecution  against  him  for  burning  the  property 
is  not  competent  evidence  for  defendant,^  nor  is  plaintiff's  acquittal  evidence  in 
his  favor.^^  Evidence  is  admissible  to  show  a  possible  motive  of  tlie  insured  to 
destroy  the  property,"  or  on  the  other  hand  in  behalf  of  the  insured  to  show  that 
snch  destruction  was  to  his  disadvantage.^  Plaintiff's  failure  to  produce  a 
witness  who  might  corroborate  him  as  to  exculpatory  circumstances  is  not  con- 
clusive against  him.^^    It  has  been  held  that  eridehce  that  the  husband  or  wife ""  or 


of  good  character.  Spears  v.  International 
Ins.  Co.,  1  Baxt.  (Tenn.)  370.  But  this 
theory  is  clearly  erroneous  (see  Evidence,  16 
Cyc.  1263 )  and  in  the  civil  case  proof  of  good 
character  is  not  admissible  (see  cases  cited 
in  Evidence,  16  Cyc.  1268  note  20). 

As  to  testimony  of  accomplices  see  Howell 
V.  Hartford  F.  Ins.  Co.,  12  Fed.  Cas.  No. 
6,780. 

51.  Illinois. —  Orient  Ins.  Co.  v.  Weaver,  22 
111.  App.  122. 

Louisiana. —  Regnier  v.  Louisiana  State  M. 
&  F.  Ins.  Co.,  12  La.  336 ;  Wightman  v.  West- 
ern M.  &  F.  Ins.  Co.,  8  Rob.  442. 

Texas. —  Joy  ».  Liverpool,  etc.,  Ins.  Co.,  32 
Tex.  Civ.  App.  433,  74  S.  W.  822. 

Washington. —  MoWilliams  v.  Cascade  F.  & 
M.  Ins.  Co.,  7  Wash.  48,  34  Pac.  140. 

United  States. —  Huehberger  ».  Merchants' 
P.  Ins.  Co.,  12  Fed.  Cas.  No.  6,822,  4  Biss. 
265  [affirmed  in  12  Wall.  164,  20  L.  ed.  364]. 

Degree  of  proof. —  Proof  by  circumstantial 
evidence  must  be  not  only  consistent  with 
plaintiff's  guilt,  but  inconsistent  with  any 
other  rational  conclusion.  Flynn  v.  Mer- 
chants' Mut.  Ins.  Co.,  17  La.  Ann.  135.  See 
further  as  to  weight  of  circumstantial  evi- 
dence in  civil  cases  Evidence,  17  Cye.  817. 

Materiality  of  evidence. —  As  illustrating 
circumstances  which  may  be  taken  into  ac- 
count as  against  the  insured  see  Orient  Ins. 
Co.  V.  Weaver,  22  111.  App.  122;  Huckins  v. 
Peoples'  Mut.  F.  Ins.  Co.,  31  N.  H.  238;  Joy 
V.  Liverpool,  etc.,  Ins.  Co.,  32  Tex.  Civ.  App. 
433,  74  S.  W.  822;  Goodfellow  Shoe  Co.  v. 
Liberty  Ins.  Co.,  8  Tex.  Civ.  App.  227,  28 
S.  W.  1027;  Agnew  v.  Farmers'  Mut.  Pro- 
tective P.  Ins.  Co.,  95  Wis.  445,  70  N.  W. 
554.  For  illustration  of  circumstances  deemed 
too  remote  to  be  shown  see  Farmers'  Alliance 
Mut.  F.  Ins.  Co.  V.  Trombly,  17  Colo.  App. 
513,  69  Pac.  74;  Goodwin  v.  Merchants',  etc., 
Mut.  Ins.  Co.,  118  Iowa  601,  92  N.  W.  894; 
Farmers'  Mut.  F.  Ins.  Co.  v.  Gargett,  42  Mich. 
289,  3  N.  W.  954;  Phtenix  Ins.  Co.  v.  Padgitt, 
(Tex.  Civ.  App.  1897)  42  S.  W.  800;  North- 
ern Assur.  Co.  V.  Samuels,  11  Tex.  Civ.  App. 
417,  33  S.  W.  239.  The  fact  that  an  employee 
of  the  insured  was  reputed  to  be  an  in- 
cendiary is  incompetent  on  behalf  of  defend- 
ant. Portland  First  Nat.  Bank  v.  Commer- 
cial Union  Assur.  Co.,  33  Oreg.  43,  52  Pac. 
1050. 

As  to  incriminating  circumstances  held  in- 
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sufficient  to  warrant  reversal  of  finding  in 
favor  of  plaintiflf  see  Connecticut  F.  Ins.  Co. 
V.  Camahan,  19  Ohio  Cir.  Ct.  114,  10  Ohio 
Cir.  Dec.  186. 

52.  Orient  Ins.  Co.  v.  Moflfatt,  15  Tex.  Civ. 
App.  385,  39  S.  W.  1013.  See  also  Klein  v. 
Franklin  Ins.  Co.,  13  Pa.  St.  247. 

53.  Liverpool,  etc.,  Ins.  Co.  v.  Joy,  26  Tex. 
Civ.  App.  613,  62  S.  W.  546,  64  S.  W. 
786. 

54.  Phoenix  Assur.  Co.  v.  Stenson,  (Tex. 
Civ.  App.  1901)   63  S.  W.  542. 

55.  Orient  Ins.  Co.  v.  Moffatt,  15  Tex.  Civ. 
App.  385,  39  S.  W.  1013. 

56.  Crescent  Ins.  Co.  v.  Camp,  64  Tex. 
521. 

57.  Dwyer  v.  Continental  Ins.  Co.,  63  Tex. 
354;  Agnew  v.  Farmers'  Mut.  Protective  F. 
Ins.  Co.,  95  Wis.  445,  70  N.  W.  554.  Evi- 
dence that  the  insured  goods  were  undesirable 
and  in  some  respects  unsalable  and  that  in- 
sured was  financially  embarrassed  is  admis- 
sible. Portland  First  Nat.  Bank  v.  Phil.1- 
delphia  Fire  Assoc,  33  Oreg.  172,  50  Pac. 
568,  53  Pac.  8.  Evidence  of  trouble  in  plain- 
tiff's family,  his  separation  from  his  wife, 
and  disputes  between  them  as  to  property 
matters  is  admissible  as  tending  to  prove 
motive  for  him  to  burn  the  property.  Barnett 
f.  Farmers'  Mut.  F.  Ins.  Co.,  115  Mich.  247, 
73  N.  W.  372.  The  fact  of  plaintiff's  poverty 
is  irrelevant.  Deitz  v.  Providence  Washing- 
ton Ins.  Co.,  33  W.  Va.  526,  11  S.  E.  50,  25 
Am.  St.  Rep.  908. 

58.  'Menk  v.  Home  Ins.  Co.,  76  Cal.  50,  14 
Pac.  837,  18  Pac.  117,  9  Am.  St.  Rep.  158; 
Farmers'  Mut.  F.  Ins.  Co.  v.  Crampton,  43 
Mich.  421,  5  N.  W.  447.  See  also  Storm  v. 
Phenix  Ins.  Co.,  15  N.  Y.  Suppl.  281  [affirmed 
in  133  N.  Y.  656,  31  N.  E.  625].  Evidence 
that  plaintiff  lost  money  in  the  fire,  as  show- 
ing want  of  motive  to  set  the  fire,  is  prop- 
erly excluded  in  the  absence  of  an  offer  to 
show  that  the  amount  lost  was  considerable. 
Knopke  v.  Germantown  Farmers'  Mut.  Ins. 
Co.,  99  Wis.  289,  74  N.  W.  795. 

59.  Storm  v.  Phenix  Ins.  Co.,  15  N.  Y. 
Suppl.  281  [affirmed  in  133  N.  Y.  656,  31 
N.  E.  625].  See,  generally,  as  to  presumption 
from  non-production  of  available  evidence. 
Evidence,  16  Cyc.  821. 

60.  Walker  v.  Phosnix  Ins.  Co.,  62  Mo. 
App.  209.  See  also  Plinsky  v.  Germania  F. 
&  M.  Ins.  Co.,  32  Fed.  47;  Midland  Ins.  Co. 
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agent  *^  of  the  insured  wilfully  burned  the  property  is  irrelevant.  Great  latitude 
is  allowed  in  cross-examination  of  plaintiff  where  defendant  charges  that  he  burned 
the  property.^  Evidence,  although  not  perfectly  clear  and  explicit,  may  be  suffi- 
cient to  sustain  a  verdict  for  plaintiff  especially  where  credibility  of  witnesses  is 
involved.** 

i.  Waiver  or  Estoppel.  Waiver  of  a  condition  in  the  policy  may  be  estab- 
lished by  a  preponderance  of  evidence;  the  clear  and  convincing  proof  required 
in  order  to  reform  a  written  instrument**  is  not  demanded.*^  Waiver  may  be 
proved  indirectly  by  circumstances  as  well  as  by  direct  testimony.'*  Waiver  can- 
not be  established  by  evidence  of  doubtful  constructive  knowledge  of  the  facts.'"' 
Testimony  to  oral  declarations  alleged  to  constitute  a  waiver  is  unsatisfactory 
evidence  if  considerable  time  has  elapsed,  and  it  is  important  to  know  what  was 
the  exact  language  used.*®  Such  testimony  is  seriously  weakened  wiiere  the 
veracity  of  the  witness  in  regard  to  other  matters  is  doubtful,*'  but  the  fact  that 
the  witness  is  disinterested  is  a  favorable  circumstance.''''  In  determining  whether 
defendant's  agent  waived  payment  of  the  premium  previous  dealings  with  him 
in  this  respect  may  be  considered .'''  Admissions  by  an  authorized  agent  of 
defendant  are  competent  evidence  that  defects  in  notice  and  proofs  of  loss  were 
waived.''''  Correspondence  between  plaintiff  and  defendant  may  be  admissible  to 
show  waiver  of  defects  in  proofs  of  loss.'^     Defendant's  denial  of  liability  and 


V.  Smith,  6  Q.  B.  D.  561,  45  J.  P.  699,  50 
L.  J.  Q.  B.  329,  45  L.  T.  Rep.  N.  S.  411,  29 
Wkly.  Kep.  850. 

61.  Henderson  v.  Western  M.  &  F.  Ins.  Co., 
10  Rob.   (La.)    164,  43  Am.  Dec.  176. 

62.  Bamett  v.  Farmers'  Mut.  F.  Ins.  6o., 
115  Mich.  247,  73  N.  W.  372  (plaintiflE  may  be 
asked  about  insurance  that  he  had  in  an- 
other company  and  whether  his  claim  of  loss 
made  to  that  company  was  not  false)  ;  Storm 
V.  Phenix  Ins.  Co.,  15  N.  Y.  Suppl.  281  [of- 
lirmed  in  133  N.  Y.  656,  31,N.  E.  625]. 

63.  Hartley  v.  Pennsylvania  F.  Ins.  Co.,  91 
Minn.  382,  98  N.  W.  198,  103  Am.  St.  Rep. 
512. 

64.  See  Evidence,  17  Cyc.  775. 

65.  Bergeron  v.  Pamlico  Ins.,  etc.,  Co.,  Ill 
N.  C.  45,  15  S.  E.  883.  Clear  proof  is  re- 
quired in  order  to  establish  a  parol  waiver 
in  the  face  of  a  provision  in  the  policy  pro- 
hibiting a  parol  waiver.  Grier  v.  Northern 
Assur.  Co.,  183  Pa.  St.  334,  352,  39  Atl.  10, 
it  cannot  be  "  made  out  largely  of  inferences 
and  implications  from  facts  and  declarations, 
most  of  which  are  disputed."  As  to  proof  of 
parol  waiver  of  a  provision  in  a  written  eon- 
tract,  see  cases  cited  in  Evidence,  17  Cyc. 
774  note  35. 

66.  Home  Ins.  Co.  v.  Baltimore  Warehouse 
Co.,  93  U.  S.  527,  23  L.  ed.  868.  Waiver  may 
be  inferred  from  declarations  or  conduct  of 
defendant's  agents;  express  waiver  need  not 
be  proved.     Searle  v.  Dwelling  House  Ins.  Co., 

'  152  Mass.  263,  25  N.  E.  290 ;  Little  v.  Phoenix 
Ins.  Co.,  123  Mass.  380,  25  Am.  Rep.  96; 
Loeb  V.  American  Cent.  Ins.  Co.,  99  Mo. 
50,  12  S.  W.  374;  Roberts,  etc.,  Co.  v.  Sun 
Mut.  Ins.  Co.,  13  Tex.  Civ.  App.  64,  35  S.  W. 
955.  Defendant's  retention  of  proofs  of  loss 
for  nine  or  ten  days  after  they  were  served 
is  some  evidence  of  a  waiver  of  objection  that 
they  were  not  served  in  time.  Dobson  v. 
Hartford  F.  Ins.  Co.,  86  N.  Y.  App.  Div.  115, 
83  N.  Y.  Suppl.  456,  holding  also  that  on  all 


the  evidence  a,  finding  of  waiver   should  be 
sustained. 

67.  Turnbull  v.  Home  F.  Ins.  Co.,  83  Md. 
312,  34  Atl.  875.  Waiver  is  satisfactorily 
proved  by  prima  facie  evidence  thereof  not 
disputed  by  defendant  who  has  the  means  of 
falsifying  it  if  untrue.  McGuire  v.  Hartford 
F.  Ins.  Co.,  7  N.  Y.  App.  Div.  575,  40  N.  Y. 
Suppl.  300  [affirmed  in  158  N.  Y.  680,  52 
N.  E.  1124].  As  to  adverse  presumption 
arising  from  non-produetion  of  evidence  in 
general  see  Evidence,  16  Cyc.  1062  et  seq. 

68.  Shimp  v.  Cedar  Rapids  Ins.  Co.,  26 
III.  App.  254,  256.  And  ?ee,  generally,  the 
numerous  cases  cited  in  Evidence,  17  Cyc. 
794  note  9;  807  note  18. 

69.  Bruce  v.  Phrenix  Ins.  Co.,  24  Oreg.  486, 
34  Pac.  16.  See  also  eases  cited  in  Evidence, 
17  Cyc.  812  notes  79,  82. 

70.  Mix  V.  Royal  Ins.  Co.,  169  Pa.  St.  639, 
32  Atl.  460.  And  see  cases  cited  in  Evidence, 
17  Cyc.  813  note  5. 

71.  Commercial  F.  Ins.  Co.  v.  Morris,  105 
Ala.  498,  18  So.  34.  See  also  East  Texas  F. 
Ins.  Co.  V.  Perky,  5  Tex.  Civ.  App.  698,  24 
S.  W.  1080.  Waiver  of  payment  of  premium 
is  not  shown  by  evidence  clearly  susceptible 
to  the  opposite  construction.  Marland  v. 
Royal  Ins.  Co.,  71  Pa.  St.  393.  Where  the 
evidence  clearly  shows  that  there  was  no  in- 
tention to  extend  credit  and  no  expectation 
thereof  evidence  of  past  dealings  between  the 
parties  in  respect  to  extending  time  is  im- 
material. Moore  v.  Rockford  Ins.  Co.,  90 
Iowa  636,  57  N.  W.  597.  Extension  of  credit 
on  a  former  policy  may  greatly  aid  other  evi- 
dence of  waiver  of  paymeht  of  premium  on 
the  policy  in  suit.  Bowman  v.  Agricultural 
Ins.  Co.,  59  N.  Y.  521  [affirming  2  Thomps. 
&  C.  261]. 

72.  Lewis  v.  Monmouth  Mut.  F.  Ins.  Co., 
52  Me.  492. 

73.  Hanover  F.  Ins.  Co.  v.  Lewis,  28  Fla. 
209,  10  So.  297. 
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refusal  to  pay  will  sustain  a  finding  of  waiver  of  requirement  of  proofs  of  lossJ* 
Statements  of  defendant's  adjuster  may  be  admissible  to  establish  a  tacit  waiver 
of  proofs  of  loss.'^  Usage  and  custom  of  otber  companies  as  to  waiver  of  proofs 
of  loss  is  inadmissible.''^  Waiver  of  notice  and  proofs  of  loss  may  be  shown  by 
letters  to  the  company  from  its  authorized  agent,"  or  by  conversations  between 
him  and  plaintiff.'^  Defendant's  knowledge  that  plaintiff's  books  and  papers  were 
destroyed  would  tend  to  corroborate  other  evidence  that  strict  proofs  of  loss  were 
waived.'''  Slight  circumstances  have  been  held  sufficient  to  show  intent  on  the 
part  of  defendant  to  waive  forfeiture  for  breach  of  condition  as  to  occupancy 
after  knowledge  thereof.^"  Declarations  of  defendant's  agent  made  dum  fervet 
opus  in  the  course  of  his  employment  may  be  proved  as  tending  to  establish 
waiver.^^  Uncorroborated  testimony  of  plaintiff  contradicted  by  his  testimony  on 
a  former  trial  and  by  his  admission  is  insufficient  to  prove  a  waiver.^^  Testimony 
of  defendant's  agent  that  at  the  time  of  the  insurance  he  had  no  recollection  of 
certain  information  given  him  before  he  became  agent  must  be  believed  in  the 
absence  of  evidence  to  the  contrary,  where  it  cannot  be  presumed  that  he  would 
have  remembered  the  information.^'  On  an  issue  of  waiver  if  it  becomes  a  mate- 
rial question  whether  plaintiff  was  aware  of  a  particular  provision  in  the  policy 
he  may  testify  that  he  did  not  read  the  instrument.^  An  unimpeached  witness' 
denial  of  waiver  cannot  be  corroborated  by  his  testimony  to  his  habitual  refusal  to 
waive  in  such  cases.^  Where  a  claim  of  waiver  is  predicated  upon  alleged  denial 
of  liability,  defendant  is  entitled  to  show  ail  the  circumstances  under  which  the 
denial  was  made.^*  Defendant's  knowledge  of  a  hazardous  use  of  premises  may 
be  implied  from  the  fact  that  an  extra  rate  was  charged  for  the  insurance.^''  A 
non-waiver  contract  signed  by  plaintiff  after  the  fire  is  admissible  to  rebut  infer- 
ence of  waiver  from  subsequent  conduct  of  defendant's  adjuster.^'  Authority  of 
one  assuming  to  act  as  agent  for  the  company  cannot  be  proved  by  his  own  dec- 
larations.^' Authority  of  an  adjuster  to  waive  performance  of  conditions  may  be 
shown  by  defendant's  admissions.'"  An  offer  of  settlement  by  defendant  has 
been  held  admissible  on  the  question  of  waiver."  Where  defendant's  agent  con- 
sented to  storage  of  the  property  in  another  place  plaintiff  may  show  that  he 
informed  the  agent  of  all  the  facts  affecting  the  new  risk.'^ 

74.  Home  Ins.  Co.  v.  Sylvester,  25  Ind.  App.  83.  Sergent  v.  Liverpool,  etc.,  Ins.  Co.,  66 
207,  57  N.  E.  991.  N.  Y.  App.  Div.  46,  73  N.  Y.  Suppl.  120,  in- 

75.  Manchester  F.  Assur.  Co.  v.  Feibelman,  aurance  nearly  two  years  after  alleged  infor- 
118  Ala.  308,  23  So.  759.  mation.     And   as   to   judicial   and  other   ob- 

76.  Phenix  Ins.  Co.  v.  Munger,  49  Kan.  178,  serrations  on  the  capacity  of  memory  gener- 
30  Pac.  120,  33  Am.   St.  Kep.   360,  holding,  ally  see  Evidence,  17  Cyc.  781  et  seq. 
however,   that   custom   of   defendant   in   that  84.  Putnam  v.   Commonwealth  Ins.  Co.,  4 
regard  in  the  vicinity  would  be  admissible.  Fed.  753,  18  Blatchf.  368. 

77.  Ruthven  v.  American  F.  Ins.  Co.,  102  85.  Adams  v.  Greenwich  Ins.  Co.,  70  N.  Y. 
Iowa  550,  71  N.  W.  574.  166.    Evidence  of  defendant's  habitual  waiver 

78.  Lang  v.  Eagle  Fire  Co.,  12  N.  Y.  App.  of  the  same  and  like  conditions  in  policies  to 
Div.  39,  42  N.  Y.  Suppl.  539.  other     persons     would     not     be     admissible. 

79.  Sagera   v.  Hawkeye  Ins.   Co.,   94  Iowa  Adams    v.    Greenwich    Ins.    Co.,    70    N.    Y. 
519,  63  N.  W.  194.  166. 

80.  Hoover  v.  Mercantile  Town  Mut.   Ins.  86.  Pioneer  Mfg.  Co.  v.  Phoenix  Assur.  Co., 
Co.,   93  Mo.   App.    Ill,   69   S.  W.   42    [citing  106  N.  C.  28,  10  S.  E.  1057. 

Hanscom  v.  Home  Ins.   Co.,   90  Me.   333,  38  87.  Virginia  F.  &  M.  Ins.  Co.  v.  Feagin,  62 

Atl.   324;    Springfield  Steam  Laundry  Co.  v.  Ga.  515. 

Traders'  Ins.  Co.,  151  Mo.  90,  52  S.  W.  238,  88.  Sun  Mut.  Ins.  Co.  v.  Dudley,  65  Ark. 

74    Am.    St.    Pep.    521;    Dohlantry    v.    Blue  240,  45  S.  W.  539. 

Mounds   F.,   etc.,   Ins.    Co.,    83  Wis.    181,   53  89.  Heusinkveld  v.  St.  Paul  F.  &  M.  Ins. 

N.  W.  448;   Gans' «.   St.  Paul  F.  &  M.  Ins.  Co.,  106  Iowa  229,  76  N.  W.  696. 

Co.,  43  Wis.  108,  28  Am.  Rep.  535].  90.  Georgia  Home  Ins.  Co.  v.  Allen,  119  Ala. 

81.  Arnold  v.  Hartford  F.  Ins.  Co.,  55  Mo.  436,  24  So.  399. 

App.  149.  91.  Stavinow   f.   Home    Ins.    Co.,    43    Mo. 

82.  Mtna.  Ins.  Co..  v.  Eastman,   (Tex.  Civ.      App.  513.     See  also  eases  cited  in  Evidence, 
App.    1903)    72   S.   W.   431.     And  as  to  the       16  Cyc.  949  note  27. 

weight   of   clearly   proved   admissions   gener-  92.  Rathbone  v.  City  F.  Ins.  Co.,  31  Conn, 

ally  see  Evidence,  17  Cyc.  814.  193. 
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H.  Trial'' — l.  course  and  Conduct  —  a.  In  General.  The  course  and  con- 
duct of  the  trial  in  an  action  on  a  fire-insurance  policy  are  governed  by  the  same 
rules  that  apply  in  civil  actions  generally.'* 

b.  Reception  of  Evidence.  Tiie  reception  of  evidence  in  an  action  on  a  fire- 
insurance  policy  is  governed  by  the  rules  that  apply  in  civil  actions  generally.'' 


93.  See,  generally,  Trial.  See  also  Insur- 
ance. 

94.  See,  generally,  Triai.  See  also  Insur- 
ance. 

Order  of  trial  of  issues.— Under  Wis.  Eev. 
St.  §  2844,  providing  that  where  in  any  ac- 
tion there  shall  arise  issues  triable  by  a  jury 
and  by  the  court,  the  court  shall  in  its  dis- 
cretion order  the  trial  of  either  to  be  first 
had,  and  "  when  both  "  shall  be  found  render 
judgment,  it  is  error  in  an  action  on  an  in- 
surance policy,  where  a  claim  is  made  by  the 
contractor  of  the  building  insured  against  the 
owner,  and  the  policy  is  sought  by  such  con- 
tractor to  be  reformed  so  as  to  include  his 
interest  in  the  building  as  builder,  to  order 
the  reformation  of  the  contract  on  the  trial 
of  such  equitable  issvie  before  the  other  is- 
sues have  been  tried.  St.  Clara  Female  Acad- 
emy V.  Delaware  Ins.  Co.,  93  Wis.  57,  60 
N.  W.  1140.  Where  the  answer  was  that  the 
policy  contained  a.  condition  avoiding  it  in 
case  the  interest  of  the  assured  in  the  prop- 
erty were  other  than  the  sole  and  uncondi- 
tional ownership  for  his  own  benefit,  and 
that  fact  was  not  represented  to  the  insurer 
and  expressed  in  the  written  part  of  the 
policy ;  that  the  property  was  held  in  trust  by 
plaintiff  for  others,  and  he  did  not  disclose 
the  fact  to  defendant  when  he  applied  for 
insurance;  and  that  he  did  not,  in  his  proofs 
of  loss,  disclose  such  trust,  or  the  names  of 
the  persons  beneficially  interested,  as  required 
by  the  terms  of  the  policy,  this  was  essen- 
tially a  plea  in  bar,  and  not  merely  one  in 
abatement,  and  there  was  no  error  in  refus- 
ing defendant's  motion  to  try  first  the  ques- 
tion whether  plaintiflt  had  failed  to  make  due 
proofs  of  loss.  Smith  v.  Commonwealth  Ins. 
Co.,  49  Wis.  322,  5  N.  W.  804.  Where  a  fire 
policy  provides  that  the  loss  shall  not  be 
payable  until  the  expiration  of  a  specified 
time  after  proofs  have  been  furnished,  an 
averment  in  an  answer  in  a  suit  on  the 
policy  that  such  proofs  were  not  furnished 
for  the  specified  length  of  time  before  the 
action  was  brought  does  not  create  an  issue 
in  abatement  which  must  be  tried  before  the 
other  issues  in  bar.  Harriman  v.  Queen  Ins. 
Co.,  49  Wis.  71,  5  N.  W.  12. 

Remarks  of  court. —  Where  the  insurer  was 
trying  to  show  that  certain  photographs  de- 
stroyed were  those  of  plaintiff's  family,  and 
therefore  had  no  value,  a  remark  of  the  court 
in  the  presence  of  the  jury,  "You  dbn't  ex- 
pect to. insure  property  for  value,  and  refuse 
to  pay  for  it  simply  because  it  is  a  picture 
of  a  man's  father  or  mother,"  is  not  error; 
the  court  leaving  the  jury  to  determine  the 
question  as  to  the  value  of  the  photograph. 
German-American  Ins.  Co.  r.  Paul,  2  Indian 
Terr.  625,  630,  53  S.  W.  442. 

Right  to  close  argument. —  Where  defendant 
in  an  action  on  a  policy  which  provided  that 


"  if  the  building,  or  any  part  thereof  falls, 
except  as  a  result  of  fire,  all  insurance  under 
this  policy  on  it  or  its  contents  shall  im- 
mediately cease  and  determine,"  admitted  the 
insurance,  destruction  of  the  goods,  and 
amount  of  loss,  but  alleged  that  the  building 
had  fallen  before  the  contents  caught  fire, 
it  was  held  that  under  Ky.  Code  Civ.  Proc. 
§  526,  providing  that  the  burden  of  proof  is 
on  the  party  who  would  be  defeated  if  no 
evidence  were  given,  and  section  317,  sub- 
section 6,  providing  that  "  in  the  argument 
the  party  having  the  burden  of  proof  shall 
have  the  conclusion,"  defendant  should  con- 
clude the  argument.  Royal  Ins.  Co.  v. 
Sehwing,  87  Ky.  410,  9  S.  W.  242,  10  Ky.  L. 
Eep.  380. 

95.  See,  generally.  Trial.  See  also  Insur- 
ance. 

Error  cured. —  Where  a  policy  contained  a, 
clause  of  forfeiture  in  case  of  additional  in- 
surance not  assented  to,  error  in  admitting 
evidence  that  additional  insurance  was  ob- 
tained because  insured  understood  that  the 
original  policy  was  invalid  was  cured  by  an 
instruction  that  the  policy  was  avoided  by 
the  additional  insurance  unless  the  breach  of 
condition  had  been  waived.  Pennsylvania  F. 
Ins.  Co.  V.  Kittle,  39  Mich.  51. 

Necessity  of  showing  relevancy. — 'Where  de- 
fendant .called  a  police  officer  and  asked  what 
kind  of  persons  frequented  the  insured  prem- 
ises, the  evidence  was  properly  excluded,  there 
being  no  offer  to  show  that  the  house  was 
occupied  in  any  manner  in  violation  of  the 
policy,  or  that  the  mode  or  purpose  for  which 
it  was  kept  contributed  to  the  fire.  Russell 
V.  Metropolitan  Ins.  Co.,  51  N.  Y.  650.  Evi- 
dence as  to  the  amount  of  furniture  in  plain- 
tiff's house  six  months  before  it  was  burned, 
and  as  to  the  furniture  in  plaintiff's  new 
house  after  the  fire,  is  inadmissible  where  it 
is  not  shown  that  further  evidence  will  make 
it  relevant.  Deitz  v.  Providence  Washington 
Ins.  Co.,  33  W.  Va.  526,  11  S.  E.  50,  25  Am. 
St.  Rep.  908. 

Offering  part  of  document. —  Where  plain- 
tiff offers  the  policy  in  evidence,  he  cannot  be 
compelled  to  read  subsequent  indorsements 
1  hereon  showing  a  cancellation  as  alleged  in 
the  answer.  McCartney  v.  State  Ins.  Co., 
45  Mo.  App.  373.  It  is  sufficient  for  plaintiff 
to  read  in  evidence  only  those  clauses  of  the 
policy  bearing  on  the  defense  set  up.  Travis 
V.  Continental  Ins.  Co.,  32  Mo.  App.  198, 
holding  that  defendant  should  offer  the  re- 
mainder if  he  deems  it  material. 

Rebuttal. — Where  defendant  introduces  evi- 
dence as  to  the  value  of  the  building,  plain- 
tiff may  introduce  evidence  in  rebuttal  on 
the  same  point,  since  under  Iowa  Acts  18 
Gen.  Assem.  e.  211,  §  3,  making  the  policy 
prima  facie  proof  of  the  insurable  vnlup  of 
the  building,  plaintiff  is  not  obliged  to  offer 
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e.  Referenee.^^  Tlie  rules  applicable  to  references  in  civil  actions  in  general 
usually  apply  to  references  iu  actions  on  policies  of  fire  insurance." 

2.  Questions  For  Court  and  For  Jury  —  a.  General  Rules.  Questions  of  law 
are  ordinarily  to  be  determined  by  the  court,  and  it  is  error  to  submit  them  to 
the  jury.**  Issues  of  fact,  on  the  other  hand,  are  ordinarilj'  to  be  determined  by 
the  jury  under  proper  instructions  from  the  court.''     Consequently  if  there  is 


any  evidence  on  that  subject  in  the  first  in- 
stance. Martin  v.  Capital  Ins.  Co.,  85  Iowa 
643,  52  N.  W.  534.  Although  the  court,  with 
the  consent  of  counsel,  arranges  to  submit 
to  the  jury  only  the  questions  whether  plain- 
tiff voluntarily  caused  the  fire,  and  whether 
the  use  of  the  property  was  changed  after 
issuance  of  the  policy  so  as  to  avoid  it,  it  is 
within  the  court's  discretion  to  allow  plaintiff 
to  rebut  evidence  that  in  her  proofs  of  loss 
she  concealed  the  use  made  of  the  premises, 
by  testimony  that  she  told  defendant's  agent 
before  the  issuance  of  the  policy  that  she 
intended  so  to  use  them.  Bullman  v.  North 
British,  etc.,  Ins.  Co.,  159  Mass.  118,  34 
N.  E.  169. 

Waiver  of  objections. —  Objection  to  the  ir- 
relevancy of  preliminary  proofs  of  loss  of- 
fered in  evidence  is  waived,  objection  being 
merely  that  they  did  not  comply  with  the 
requirements  of  the  policy  as  to  proofs  of 
loss.  Sutton  v.  American  F.  Ins.  Co.,  188  Pa. 
St.  380,  41  Atl.  537. 

96.  See,  generally,  Eeteeences. 

97.  See  cases  cited  xnfra,  this  note.  See 
also  supra,  note  20. 

Propriety  of  reference. —  There  may  be  a 
reference  to  an  auditor  in  an  action  on  an 
insurance  policy  of  the  standard  form  re- 
quird  to  be  used  in  Massachusetts,  -notwith- 
standing the  clause  providing  for  a  reference 
to  arbitrators  without  suit.  Clement  v. 
British  America,n  Assur.  Co.,  141  Mass.  298, 
5  N.  E.  847.  Where  defendants  admit  their 
liability,  and  the  controversy  relates  solely  to 
items  of  account  and  the  amount  of  loss  sus- 
tained by  plaintiff,  the  court  will  refer  the 
matter  to  referees  for  adjustment.  Pechner 
V.  Phoenix  Ins.  Co.,  6  Lans.  {N.  Y.)  411. 
Where  the  pleadings  and  proofs  of  loss  sub- 
mitted by  the  insured  show  one  hundred  and 
forty-five  items  of  goods  consumed  by  fire,  of 
the  alleged  aggregate  value  of  eleven  thou- 
sand on©  hundred  and  twenty-seven  dollars 
and  twenty-four  cents,  and  forty-nine  items 
of  goods  saved  from  the  fire,  but  damaged  to 
the  extent  of  two  hundred  and  sixty-three 
dollars,  a  reference  of  the  account  on  motion 
is  properly  granted;  the  accoimt  being  a 
"  long  account,"  within  the  meaning  of  N.  Y. 
Code,  §  271,  authorizing  the  reference  of  long 
accounts.  Batchelor  v.  Albany  City  Ins.  Co., 
1  Sweeny  (N.  Y.)  346,  37  How.  Pr.  399. 
Where  fraud  of  insured  is  raised  as  a  defense, 
a  motion  for  a  reference  should  be  denied; 
the  question  of  fraud  being  for  the  jury.  Mc- 
Lean V.  East  River  Ins.  Co.,  8  Bosw.  (N.  Y.) 
700;  Freeman  v.  Atlantic  Mut.  Ins.  Co.,  13 
Abb.  Pr.  (N.  Y.)  124;  Levy  v.  Brooklvn  F. 
Ins.  Co.,  25  Wend.    (N.  Y.)    687. 

Questions  for  referee  see  Chase  v.  Hamilton 
Mut.  Ins.   Co.,  22  Barb.    (N.  Y.)    527. 
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Verification  of  exceptions  to  award  see  Vir- 
ginia Home  Ins.  Co.  v.  Gray,  61  Ga.  515. 

Waiver  of  objections. —  Where  matters  of 
defense,  such  as  insurance  in  other  companies, 
overinsurance,  fraudulent  concealment,  com- 
promise, payment,  etc.,  were  not  pleaded  to 
the  action  prior  to  a  reference  thereof  to 
arbitrators,  and  were  not  directly  put  in  is- 
sue and  insisted  upon  before  the  arbitrators, 
they  cannot  be  urged  as  exceptions  to  the 
award.  Virginia  Home  Ins.  Co.  v.  Gray,  61 
Ga.  515. 

Decision  of  referee  see  Chase  v.  Hamilton 
Mut.  Ins.  Co.,  22  Barb.  (N.  Y.)  527.  Where 
in  an  action  on  a  policy  which  was  to  be 
avoided  in  case  of  its  assignment  witliout 
the  consent  of  the  company,  the  answer  al- 
leged that  plaintiff  had  duly  assigned  the 
policy  to  one  A  before  the  action  was  brought 
and  no  longer  had  a  claim  under  it  against 
defendant,  and  the  referee  for  trial  found 
that  "  no  sufficient  assignment  under  the 
terms  and  conditions  prescribed  by  said  policy 
was  ever  made  and  delivered  to  said "  A, 
the  finding  was  defective,  not  determining  the 
issue  made.  Dogge  v.  Northwestern  Nat.  Ins. 
Co.,  49  Wis.  501,  5  N.  W.  889. 

98.  Orient  Ins.  Co.  v.  Weaver,  22  111.  App. 
122  (question  whether  interrogatories  pro- 
pounded by  the  insurer  to  the  insured  were 
impertinent,  immaterial,  and  unauthorized)  ; 
Alliance  Co-operative  Ins.  Co.  v.  Corbett,  69 
Kan.  564,  77  Pac.  108  (question  of  amount 
of  attorney's  fee  to  be  awarded  as  part  of 
the  costs)  ;  Fleischner  v.  Beaver,  21  Wash.  6, 
56  Pac.  840  (question  of  insurance  adjuster's 
right  to  question  the  insured). 

The  construction  of  a  policy  is  a  question 
for  the  court.  Lapeer  County  Farmers'  Mut. 
F.  Ins.  Assoc,  v.  Doyle,  30  Mich.  159  (ques- 
tion whether  a  word  written  in  a  policy  in 
a  clause  stating  the  number  of  rods  the  build- 
ings were  from  any  other  building  was  the 
word  "  six  "  and  therefore  intelligible,  or  the 
word  "  oix"  and  therefore  without  meaning)  ; 
St.  Louis  Gaslight  Co.  v.  American  F.  Ins. 
Co.,  33  Mo.  App.  348  (holding  that  an  in- 
struction that  the  jury  are  to  take  the  words 
used  in  their  plain,  ordinary,  and  popular 
sense  is  properly  refused)  ;  Home  Mut.  Ins. 
Co.  V.  Hoe,  71  Wis.  33,  36  N.  W.  594  (so 
holding  where  there  is  no  ambiguity  in  the 
language  of  a  policy  when  applied  to  the 
undisputed  facts ) . 

The  question  of  waiver  is  for  the  court 
where  the  evidence  is  undisputed  and  there  is 
no  conflict.  Helvetia  Swiss  V.  Ins.  Co.  v. 
Edward  P.  Allis  Co.,  11  Colo.  App.  264,  53 
Pac.  242 ;  Phenix  Ins.  Co.  t'.  Searles,  100  Ga. 
97,  27  S.  E.  779. 

99.  District  of  Columbia. —  Mitchell  v.  Po- 
tomac  Ins.   Co.,    16   App.   Cas.   241,   whether 
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evideuce  sufficient  to  jxistify  the  jury  ia  finding  that  a  disputed  fact  exists/  it  is 
proper  to  submit  the  question  to  them  for  determination,^  and  it  is  error  to  take 


combustion  was  caused  by  explosion  or  by- 
fire. 

Iowa. —  Mitchell  v.  Home  Ins.  Co.,  32  Iowa 
421,  insurable  interest. 

Kansas. —  Western  Mas.sachusetts  Ins.  Co. 
V.  Duffey,  2  Kan.  347,  consideration  for  re- 
lease. 

Massachusetts. —  Baxter  v.  Massasoit  Ins. 
Co.,  13  Allen,  320  (reasonable  time  for  pay- 
ment of  premium)  ;  Daniels  v.  Hudson  River 
V.  Ins.  Co.,  12  Cush.  416,  59  Am.  Dec.  192 
(meaning  of  word   "room"). 

Michigan. — Cronin  v.  Philadelphia  Fire  As- 
soc, 123  Mich.  277,  82  N.  W.  45,  whether 
policy  was  issued  on  written  or  oral  appli- 
cation. 

New  York. —  Ruggles  v.  American  Cent.  Ins. 
Co.,  114  N.  Y.  415,  21  N.  E.  1000,  11  Am.  St. 
Kep.  674  (whether  oral  contract  of  insur- 
ance was  made)  ;  Walker  v.  American  Cent. 
Ins.  Co.,  21  N.  Y.  Suppl.  751  lafirmed  in 
143  N.  Y.  167,  38  N.  E.  106]  (whether  the 
policy  in  suit  was  intended  as  a  substitute 
for  a  former  policy  or  as  additional  insur- 
ance). 

Pennsylvania. — ^Landes  v.  Safety  Mut.  F. 
Ins.  Co.,  190  Pa.  St.  536,  42  Atl.  961  (how 
and  when  fire  originated)  ;  Latimore  v.  Dwell- 
ing House  Ins.  Co.,  153  Pa.  St.  324,  25  Atl. 
757  (whether  policy  was  issued  by  mistake 
for  a  longer  period  than  was  agreed  upon)  ; 
Fleming  v.  State  Ins.  Co.,  12  Pa.  St.  391 
(whether  insured  had  parted  with  title)  : 
Vandersliee  v.  Royal  Ins.  Co.,  9  Pa.  Super. 
Ct.  233,  43  Wkly.  Notes  Cas.  381  (whether 
the  leaving  of  blanks  for  the  name  of  the 
transferee  of  insurance  policies  was  negli- 
gence on  the  part  of  the  holder  of  them,  who 
intrusted  them  to  a  person  to  have  the  trans- 
fer noted  on  the  books  of  the  company,  such 
as  would  oast  the  loss  of  an  erroneous  pay- 
ment on  the  holder  rather  than  the  insur- 
ance company). 

Texas. — Connecticut  F.  Ins.  Co.  v.  Hilbrant, 
(Civ.  App.  1903)  73  S.  W.  558  (meaning  of 
term  "  attached  additions  " )  ;  Home  Mut.  Ins. 
Co.  V.  Tompkies,  30  Tex.  Civ.  App.  404,  71 
S.  W.  812  (falling  of  material  part  of  build- 
ing)- 

Vermont. —  McCloskey  v.  Springfield  F.  & 
M.  Ins.  Co.,  76  Vt.  151,  56  Atl.  662  (mental 
capacity)  ;  Carrigan  v.  Lycoming  P.  Ins.  Co., 
53  Vt.  418,  38  Am.  Rep.  687  (whether  con- 
tract of  insurance  was  a  part  of  an  illegal 
scheme) . 

United  States. — Phoenix  Assur.  Co.  v.  Frank- 
lin Brass  Co.,  58  Fed.  166,  7  C.  C.  A.  144. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1732 
ct  seq. 

The  question  of  waiver  is  usually  for  the 
jurv.  Concordia  Bank  v.  German  Ins.  Co.,  6 
Kan.  App.  219,  49  Pac.  688;  Baldwin  v. 
Chouteau  Ins.  Co.,  56  Mo.  151,  17  Am.  Rep. 
671;  Montgomery  r.  Delaware  Ins.  Co.,  55 
S.  C.   1,  32  S.  E.  723. 

1.  See  cases  cited  infra,  note  5. 


3.  Illinois. —  German  F.  Ins.  Co.  v.  Gru- 
nert,  112  111.  68,  1  N.  E.  113. 

Massachusetts. —  Bateheller  v.  Commercial 
Union  Assur.  Co.,  143  Mass.  495,  10  N.  E. 
321  (issue  as  to  insurable  interest)  ;  Haskins 
V.  Hamilton  Mut.  Ins.  Co.,  5  Gray  432  (ques- 
tion whether  repairs  made  by  insurers  under 
a  right  reserved  in  the  policy  are  made  within 
a  reasonable  time). 

Michigan. — Dove  v.  Royal  Ins.  Co.,  98  Mich. 
122,  57  N.  W.  30,  question  as  to  cancellation 
of  policy. 

Minnesota. —  Chandler  •;;.  St.  Paul  F.  &  M. 
Ins.  Co.,  21  Minn.  85,  18  Am.  Rep.  385,  ques- 
tion as  to  ownership. 

Missouri. —  Renshaw  v.  Missouri  State 
Mut.  P.  &  M.  Ins.  Co.,  103  Mo.  595,  15  S.  W. 
945,  23  Am.  St.  Rep.  904,  question  whether 
the  loss  was  occasioned  by  fire. 

Nebraska. —  Farmers',  etc.,  Ins.  Co.  v.  Dob- 
ney,  62  Nebr.  213,  86  N.  W.  1070,  97  Am.  St. 
Rep.  624,  question  of  severance  of  policy  as  to 
items  of  property  insured. 

Neiu  York. —  Church  v.  La  Fayette  F.  Ins. 
Co.,  66  N.  Y.  222  ;  Bowman  v.  Agricultural  Ins. 
Co.,  59  N.  Y.  521  [affirming  2  Thomps.  &,  C. 
261]  (in  both  of  which  cases  the  question  was 
whether  prepayment  of  premiums  had  been 
waived)  ;  Welsh  v.  Continental  Ins.  Co.,  47 
Hun  598  (question  whether  the  insurance  was 
satisfactory  to  the  company,  and  rejected  only 
because  the  property  was  burned  before  the 
policy  was  made  out  and  delivered)  ;  Smith 
V.  Glens  Falls  Ina.  Co.,  66  Barb.  556  ( question 
of  a  new  promise  and  an  admission  of  in- 
debtedness arising  by  implication  from  the 
liquidation  of  the  amount  due  for  the  loss)  ; 
Guggenheimer  v.  Greenwich  F.  Ins.  Co.,  9 
N.  Y.  St.  316  (question  whether  contract  was 
made  as  claimed ) . 

Ohio. —  Fry  v.  Franklin  Ins.  Co.,  40  Ohio 
St.  108,  question  of  consent  to  non-payment  of 
premium  note  when  due. 

Pennsylvania. —  Long  v.  North  British,  etc., 
Ins.  Co.,  137  Pa.  St.  335,  20  Atl.  1014,  21 
Am.  St.  Rep.  879  (question  whether  the  pol- 
icy was  in  force  at  the  time  of  the  loss)  ; 
Farmers'  Mut.  F.  Ins.  Co.  v.  Bair,  82  Pa.  St. 
33  (question  whether  receipt  for  insurance 
had  been  altered)  ;  Franklin  V.  Ins.  Co.  v. 
Updegraff,  43  Pa.  St.  350  (question  whether 
storerooms  of  the  assured  were  m  the  building 
described  in  the  policy)  ;  Girard  F.  &  M.  Ins. 
Co.  V.  Stephenson,  37  Pa.  St.  293,  78  Am. 
Dec.  423  (question  whether  stoves  are  cus- 
tomary and  necessary  in  a  carpenter  shop ) ; 
Farmers'  Mut.  Ins.  Co.  v.  Mylin,  (1888)  15 
Atl.  710  (question  of  proper  payment  of  the 
premium ) . 

Wisconsin. —  Rickeman  v.  Williamsburg 
City  F.  Ins.  Co.,  120  Wis.  655,  98  N.  W.  960 
(question  whether  the  removal  by  insured  of 
the  debris  from  a  fire  was  with  the  intent 
and  for  the  purpose  of  destroying  evidence)  ; 
Whiting  V.  Mississippi  Valley  Manufacturers 
Mut.   Ins.   Co.,   76  Wis.  592,   45  N.  W.   672 
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tlie  question  from  them  by  nonsuit,  dismissal,  direction  of  a  verdict,  or  instruction,' 
and  all  this  is  so  where  the  evidence  is  in  conflict.*  If,  however,  there  is  no  evi- 
dence on  an  issue  of  fact,  or  if  the  evidence  of  its  existence  or  its  non-existence, 
as  the  case  may  be,  is  so  slight  that  a  finding  of  its  existence  or  its  non-existence 
would  not  be  sustained,  or  if  the  evidence  is  conclusive  of  its  existence  or  its  non- 
existence, as  the  case  may  be,  then  the  question  becomes  one  of  law  for  the  court 
and  should  not  be  submitted  to  the  jury.'  And  if  a  fact  is  not  in  dispute,  the 
court  should  not  submit  to  the  jury  the  question  of  its  existence.' 

b.  Partieular  Questions  —  (i)  As  to  Agency  For  Insurer.  The  question 
whether  a  certain  person  was  in  fact  the  agent  of  the  insurer  is  generally  one  for 
the  jury.'  So  too  the  question  of  the  actual  extent  of  an  insurance  agent's 
authority  ^  has  repeatedly  been  held  to  be  one  of  fact  for  the  determination  of 


(question  whether  the  premium  had  been 
paid  or  payment  had  been  waived). 

United  States. —  Chadbourne  v.  German- 
American  Ins.  Co.,  31  Fed.  533,  question  of 
reasonable  notice  of  cancellation. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1732 
et  seq. 

3.  Delaware. —  Schilansky  r.  Merchants', 
etc.,  F.  Ins.  Co.,  4  Pennew.  293,  55  Atl.  1014, 
issue  as  to  ownership. 

Maryland. —  Franklin  F.  In&.  Co.  v.  Hamill, 
6  Gill  87,  question  as  to  when  fire  occurred. 

Missouri. —  MeCluer  v.  Home  Ins.  Co.,  31 
Mo.  App.  62,  waiver  of  payment  of  premium 
note  at  maturity. 

Nehraska. —  Farmers',  etc.,  Ins.  Co.  v.  Graff, 
1  Nebr.  (Unoff.)  790,  96  N.  W.  605,  waiver 
of  payment  of  premium. 

New  York. —  Clarkson  v.  Western  Assur. 
Co.,  92  Hun  527,  37  N.  Y.  Suppl.  53,  question 
whether  boat  was  "  laid  up  "  within  meaning 
of  winter  policy. 

Pennsylvania. —  Latimore  v.  Dwelling  House 
Ins.  Co.,  153  Pa.  St.  324,  25  Atl.  757  (ques- 
tion of  mistake)  ;  Pittsburgh  Boat- Yard  Co. 
V.  Western  Assur.  Co.,  118  Pa.  St.  415,  11 
Atl.  801    (question  of  payment  of  premium). 

South  Carolina. —  Montgomery  v.  Delaware 
Ins.  Co.,  67  S.  C.  399,  45  S.  E.  934  (question 
of  identity  of  insured)  ;  McBryde  v.  South 
Carolina  Mut.  Ins.  Co.,  55  S.  C.  589,  33  S.  E. 
729,  74  Am.  St.  Rep.  769 ;  Copeland  v.  West- 
ern Assur.  Co.,  43  S.  C.  26,  20  S.  E.  754  (the 
question  in  the  last  two  eases  being  ot  waiver 
or  estoppel ) . 

United  States. —  Phenix  Ins.  Co.  v.  Luce, 
123  Fed.  257,  question  whether  building  fell 
as  the  result  of  fire. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1732 
et  seq.    See  also  infra,  XXI,  H,  3. 

4.  Arkansas. —  Phoenix  Ins.  Co.  v.  Minner, 
64  Ark.  590,  44  S.  W.  75,  holding  that  the 
question  of  waiver  is  for  the  jury  on  con- 
flicting inferences. 

Michigan. —  Cronin  v.  Philadelphia  Fire 
Assoc,  112  Mich.  106,  70  N.  W.  448,  holding 
that  on  conflicting  evidence  the  question 
whether  the  policy  was  issued  on  a  written 
or  an  oral  application  is  for  the  jury. 

yeiraska. — Oakland  Home  Ins.  Co.  v. 
Bank  of  Commerce,  47  Nebr.  717,  66  N.  W. 
646,  58  Am.  St.  Rep.  663,  36  L.  R.  A.  673 
(question  whether  the  insured  was,  at  the 
time  the  policy  issued,  the  owner  of  the  prop- 
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erty)  ;  Farmers',  etc.,  Ins.  Co.  v.  Qr&S,  1  Nebr. 
(Unoif.)  790,  96  N.  W.  605  (issue  of  waiver 
of  payment  of  premium). 

Pennsylvania. —  Rosenberg  v.  Fireman's 
Fund  Ins.  Co.,  209  Pa.  St.  336,  58  Atl.  671, 
question  whether,  after  the  fire,  insured  com- 
plied with  the  terms  of  the  policy  relating  to 
permitting  the  examination  of  the  property, 
the  production  of  books  and  papers,  and  the 
submission  to  an  examination  under  oath. 

United  States. —  Phenix  Ins.  Co.  v.  Luce, 
123  Fed.  257,  where  the  court  properly  refused 
to  direct  verdict  on  a  question  whether  a 
building  fell  before  or  after  the  fire. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1732 
et  seq. 

5.  Cronin  v.  Philadelphia  Fire  Assoc,  119 
Mich.  74,  77  N.  W.  648;  Ryder  v.  Common- 
wealth F.  Ins.  Co.,  52  Barb.  (N.  Y.)  447; 
Royal  Ins.  Co.  v.  Beatty,  119  Pa.  St.  6,  12 
Atl.  607,  4  Am.  St.  Rep.  622;  Sharpless  v. 
Hartford  F.  Ins.  Co.,  8  Pa.  Co.  Ct.  387. 

To  justify  a  direction  of  a  verdict  based 
upon  the  truthfulness  of  a  witness'  testimony, 
there  must  be  nothing  in  the  circumstances 
or  surroundings  tending  to  throw  discredit 
upon  his  statements.  Michigan  Pipe  Co.  v. 
Michigan  F.  &  M.  Ins.  Co.,  92  Mich.  482,  52 
N.  W.  1070,  20  L.  R.  A.  277. 

6.  Zaleskey  v.  Iowa  State  Ins.  Co.,  108 
Iowa  392,  79  N.  W.  148. 

7.  Lewis  V.  Guardian  F.,  etc.,  Assur.  Co., 
93  N.  Y.  App.  Div.  157,  87  N.  Y.  Suppl.  525; 
Commercial  Union  Assur.  Co.  v.  Elliott,  10 
Pa.  Cas.  331,  13  Atl.  970. 

The  question  may  and  should  he  withdrawn 
from  the  jury  where  there  is  no  evidence  of 
agency  or  the  evidence  conclusively  shows 
that  there  was  no  agency.  Security  Ins.  Co. 
V.  Mette,  27  111.  App.  324;  Rahr  v.  Manchester 
F.  Assur.  Co.,  93  Wis.  355,  67  N.  W.  725. 

8.  Alabama. —  Robinson  v.  ^tna  Ins.  Co., 
128  Ala.  477,  30  So.  665,  question  whether 
notice  to  local  agents  and  adjuster  of  insur- 
ance company  of  the  loss  of  inventories  was 
notice  to  the  company. 

Connecticut. —  Hough  v.  City  F.  Ins.  Co., 
29  Conn.  10,  76  Am.  Dec.  581,  question  of 
authority  to  fill  out  applications. 

Maryland. —  American  F.  Ins.  Co.  v.  Brooks, 
83  Md.  22,  34  Atl.  373,  question  whether 
broker  was  authorized  to  deliver  a  renewal 
receipt  and  collect  the  premium. 

Missouri. —  Bolan  v.  Philadelphia  Fire  As- 
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the  jury.  And  the  same  has  been  held  to  be  true  with  respect  to  questions 
concerning  agency  for  the  insured.' 

(ii)  As  TO  Appraisal  or  Arbitration:  Questions  of  fact  relating  to 
appraisal  or  arbitration  are  generally  for  the  jury  to  determine.'"  Thus  the 
question  whether  plaintiff  was  to  blame  for  failure  of  an  arbitration  so  that  his 
suit  was  prematurely  brought,"  even  where  it  depends  on  inferences  to  be  drawn 
from  written  con-espondence,'^  is  for  the  determination  of  the  jury ;  '^  and  the 
same  is  of  course  true  of  the  question  whether  it  was  the  fault  of  defendant  that 
an  arbitration  failed." 

(hi)  As  to  Conditions  and  Warranties.  Questions  of  fact  concerning 
conditions  and  warranties  and  the  breach  or  waiver  thereof  are  generally  for  the 
determination  of  the  jury ;  '^  but  as  warranties  are  made  material  as  a  matter  of 


soc,  58  Mo.  App.  225,  question  whether  local 
agent  had  authority  to  make  statement  to 
insured  waiving  proofs  of  loss. 

New  York. —  Ruggles  v.  American  Cent.  Ins. 
Co.,  114  N.  Y.  415,  21  N.  E.  1000,  11  Am. 
St.  Rep.  674. 

Oregon. —  Hardwiclc  v.  State  Ins.  Co.^  20 
Oreg.  547,  26  Pae.  840,  23  Oreg.  290,  31  Pac. 
656,   question  of  authority  to  insure  orally. 

Pennsylvania. —  Lycoming  County  Mut.  Ins. 
Co.  V.  Schollenberger,  44  Pa.  St.  259,  question 
of  authority  to  waive  proofs  of  loss  within 
prescribed  time. 

South  Carolina. —  Cave  v.  Home  Ins.  Co., 
57  S.  C.  347,  35  S.  E.  577,  question  of  author- 
ity to  consent  to  a  change  in  the  ownership 
and  to  an  increase  in  the  amount  of  insurance 
by  policies  in  other  companies. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1732, 
1753. 

9.  Edwards  v.  Sun  Ins.  Co.,  101  Mo.  App. 
45,  73  S.  W.  886,  holding  that  the  question 
whether  an  agent  of  plaintiff  to  whom  notice 
of  cancellation  was  given  had  authority  to 
receive  the  same  is  one  for  the  jury. 

10.  McManus  v.  Western  Assur.  Co.,  22 
Misc.  269,  48  N.  Y.  Suppl.  820  [affirmed  in 
43  N.  Y.  App.  Div.  550,  60  N.  Y.  Suppl. 
1143]  ;  Robertson  v.  New  Hampshire  Ins.  Co., 
16  N.  Y.  Suppl.  842  [affirmed  in  137  N".  Y. 
530,  33  N.  E.  336]  {the  question  in  both 
cases  being  whether  defendant  waived  an 
appraisal)  ;  Meyerson  v.  Hartford  F.  Ins. 
Co.,  17  Misc.  (N.  Y.)  121,  30  N.  Y.  Suppl. 
329  [affirmed  in  16  Misc.  286,  38  N.  Y. 
Suppl.  112]  (question  of  competency  of  ap- 
praiser) ;  Herndon  r.  Imperial  P.  Ins.  Co., 
110  N.  C.  279,  14  S.  E.  742  (question  whether 
the  paper  signed  by  the  arbitrators  was  com- 
pleted and  delivered  as  their  award)  ;  Ham- 
ilton V.  Phoenix  Ins.  Co.,  61  Fed.  379,  9 
C.  C.  A.  530  (question  whether  an  insurance 
company  objected  to  proof  of  loss  and  de- 
manded an  appraisal  within  a  reasonable 
time). 

11.  See  supra,  XXI,  A,  3,  d. 

12.  Carp  V.  Queen  Ins.  Co.,  104  Mo.  App. 
502,  79  S.  W.  757. 

13.  Fowble  V.  Phoenix  Ins.  Co.,  106  Mo. 
App.  527,  81  S.  W.  485;  Rademacher  v.  Green- 
wich Ins.  Co.,  75  Hun  (N.  Y.)  83,  27  N.  Y. 
Suppl.  155. 

14.  Lancashire  Ins.  Co.  v.  Murphy,  10  Kan. 
App.  251,  62  Pac.  729. 


If  the  evidence  conclusively  shows  that  de- 
fendant was  blameless  the  question  is  prop- 
erly taken  from  the  jury.  Westenhaver  v. 
German-American  Ins.  Co.,  113  Iowa  726,  84 
N.  W.  717. 

15.  loica. —  Martin  v.  Fidelity  Ins.  Co.,  119 
Iowa  570,  93  N.  W.  562;  Russell  v.  Fidelity 
F.  Ins.  Co.,  84  Iowa  93,  50  N.  W.  546. 

Missouri. —  Howerton  v.  Iowa  State  Ins. 
Co.,  105  Mo.  App.  575,  80  S.  W.  27. 

North  Carolina. —  Nelson  v.  Atlanta  Home 
Ins.  Co.,  120  N.  C.  302,  27  S.  E.  38. 

Pennsylvania. —  Rosenberg  v.  Fireman's 
Fund  Ins.  Co.,  209  Pa.  St.  336,  58  Atl.  671: 
Landes  v.  Safety  Mut.  F.  Ins.  Co.,  190  Pa.  St. 
536,  42  Atl.  961. 

South  Carolina. —  Montgomery  v.  Delaware 
Ins.  Co.,  67  S.  C.  399,  45  S.  E.  934;  Shute  r. 
Manchester  F.  Assur.  Co.,  58  S.  C.  186,  36 
S.  E.  541. 

Texas. —  Kemendo  f.  Western  Assur.  Co., 
(Civ.  App.  1900)  57  S.  W.  293;  Manchester 
F.  Ins.  Co.  V.  Simmons,  12  Tex.  Civ.  App. 
607,  35  S.  W.  722. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1735 
et  seg.,  1758  et  seq. 

Occupancy  of  premises. —  It  has  been  held 
that  the  question  whether  a  house  was  va- 
cant within  the  meaning  of  an  insurance  pol- 
icy is  for  the  court.  Schuermann  v.  Dwell- 
ing-House  Ins.  Co.,  161  111.  437,  43  N.  E. 
1093,  52  Am.  St.  Rep.  377.  See,  however. 
Stone  D.  Granite  State  F.  Ins.  Co.,  69  N.  H. 
438,  45  Atl.  235,  holding  that  where  the 
occupant  of  a  dwelling  is  temporarily  absent, 
the  question  whether  it  is  "  vacant  by  the 
removal "  of  the  occupant,  within  a  vacancy 
condition  in  a  policy,  is  for  the  determina- 
tion of  the  jury.  Whether  premises  were  or 
were  not  occupied  in  fact  is  a  question  for 
the  jury.  Home  Ins.  Co.  v.  Wood,  47  Kan. 
521,  28  Pac.  167;  Percival  v.  Maine  M.  M. 
Ins.  Co.,  33  Me.  242;  Hampton  v.  Hartford 
F.  Ins.  Co.,  65  N.  J.  L.  265,  47  Atl.  433,  52 
L.  R.  A.  344 ;  Vanderhoef  v.  Agricultural  Ins. 
Co.,  46  Hun  (N.  Y.)  328;  Appleby  v.  Fire- 
men's Fund  Ins.  Co.,  45  Barb.  (N.  Y.)  454; 
Grant  v.  Howard  Ins.  Co.,  5  Hill  (N.  Y.) 
10;  Fire  Assoc,  f.  Gilmer,  3  Walk.  (Pa.) 
234. 

The  question  of  notice  is  ordinarily  for  the 
jury.  Martin  v.  Fidelity  Ins.  Co.,  119  Iowa 
570,  93  N.  W.  562;  Alamo  F.  Ins.  Co.  v. 
Davis,  25  Tex.  Civ.  App.  342,  60  S.  W.  802. 
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law  by  tlie  contract  itself,  it  is  for  the  court,  interpreting  the  language  of  the 
contract  to  determine  its  meaning,  to  say  whether  under  conceded  states  of  fact 
there  has  been  a  violation  of  a  condition  or  warranty. ^^ 

(iv)  ^-s  TO  Extent  of  Loss.  Whether  the  loss  is  total  or  partial  is  usually 
a  question  for  the  jury  to  determine ;"  as  are  also  questions  as  to  the  value  of 
the  property  ^^  and  the  amount  of  the  loss." 


Thus  the  question  whether  defendant's  agent 
was  notified  of  additional  insurance  is  for 
the  jury  where  the  evidence  is  conflicting. 
Magoun  v.  Firemen's  Fund  Ins.  Co.,  86  Minn. 
486,  91  N.  W.  5,  91  Am.  St.  Rep.  370;  Bow- 
man V.  Mutual  F.  Ins.  Co.,  203  Pa.  St.  150, 
.52  Atl.  87;  Wilson  f.  Montgomery  County 
Mut.  F.  Ins,  Co.,  174  Pa.  St.  554,  34  Atl. 
122.  See  also  Turner  v.  Providence-Washing- 
ton Ins.  Co.,  86  Mo.  App.  387. 

The  question  of  waiver  of  a  condition  or 
warranty  or  a  forfeiture  arising  from  breach 
thereof  is  generally  one  for  the  jury  on  the 
facts. 

Alabama. —  Robinson  v.  ^tna  Ins.  Co.,  128 
Ala.  477,  30  So.  665. 

Iowa. —  Lutz  V.  Anchor  F.  Ins.  Co.,  120 
Iowa  136,  94  N.  W.  274,  98  Am.  St.  Rep. 
349;  Martin  v.  Fidelity  Ins.  Co.,  119  Iowa 
570,  93  N.  W.  562. 

Michigan. —  Power  v.  Monitor  Ins.  Co.,  121 
Mich.  364,  80  N.  W.  Ill;  Salter  v.  Mutual 
City,  etc.,  F.  Ins.  Co.,  120  Mich.  35,  78  N.  W. 
1011. 

Pennsylvania. —  Fritz  v.  British  America 
Assur.  Co.,  208  Pa.  St.  268,  57  Atl.  573. 

South  Carolina. —  Montgomery  v.  Delaware 
Ins.  Co.,  67  S.  C.  399,  45  S.  E.  934 ;  Shute  v. 
Manchester  F.  Assur.  Co.,  58  S.  C.  186,  36 
S.  E.  541 ;  Norris  v.  Hartford  F.  Ins.  Co.,  57 
S.  C.  358,  35  S.  E.  572 ;  Cave  v.  Home  Ins.  Co., 
57  S.  C.  347,  35  S.  E.  577. 

Texas. —  Couch  v.  Home  Protective  F.  Ins. 
Co.,  32  Tex.  Civ.  App.  44,  73  S.  W.  1077. 

Wisconsin. —  McFetridge  v.  Phenix  Ins. 
Co.,  84  Wis.  200,  54  N.  W.  326. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1735 
et  seg.,  1761. 

The  question  whether  the  keeping  of  cer- 
tain articles  under  the  circumstances  consti- 
tutes -1  violation  of  the  terms  of  the  policy  is 
for  the  jury. 

Iowa. —  Garretson  r.  Merchants',  etc.,  Ins. 
Co.,  92  Iowa  293,  60  N.  W.  540. 

North  GaroUna. —  Willis  v.  Germania,  etc., 
F.  Ins.  Companies,  79  N.  C.  285. 

Pennsylvania. —  Fire  Assoc,  v.  Gilmer,  3 
Walk.  234. 

I'ennessee. —  People's  Ins.  Co.  v.  Kuhn,  12 
Heisk.  515. 

Vermont. —  Carrigan  v.  Lycoming  F.  Ins. 
Co.,  53  Vt.  418,  38  Am-.  Rep.  687. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1735 
et  seq.,  1760. 

Taking  case  from  jury. —  If  there  is  no  evi- 
dence of  a  disputed  fact  (Pope  ■;;.  Glenn  Falls 
Ins.  Co.,  136  Ala.  670,  34  So.  29;  Scottish 
Union,  etc.,  Ins.  Co.  v.  Strain,  70  S.  W.  274, 
24  Ky.  L.  Rep.  958 ;  Philadelphia  Fire  Assoc. 
V.  Masterson,  25  Tex.  Civ.  App.  518,  61  S.  W. 
962),  or  if  the  evidence  of  a  fact  is  not  suffi- 
cient in  law  to  justify  a  finding  of  the  fact 
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{Rankin  v.  Amazon  Ins.  Co.,  89  Cal.  203,  26 
Pac.  872,  23  Am.  St.  Rep.  460;  Cronin  v. 
Philadelphia  Fire  Assoc,  127  Mich.  612,  86 
N.  W.  1028)  the  court  should  take  the  case 
from  the  jury. 

16.  Massachusetts. —  Kimball  v.  Howard  F. 
Ins.  Co.,  8  Gray  33. 

Missouri. —  Baxter  f.  State  Ins.  Co.,  65  Mo. 
App.  255 ;  La  Force  v.  Williams  City  F.  Ins. 
Co.,  43  Mo.  App.  518;  St.  Louis  Gaslight  Co. 
V.  American  F.  Ins.  Co.,  33  Mo.  App.  348. 
See,  however,  Dolan  v.  Missouri  Town  Mut. 
F.  Ins.  Co.,  88  Mo.  App.  666. 

Neio  Jersey. —  Hartshorne  v.  Agricultural 
Ins.  Co.,  50  N.  J.  L.  427,  14  Atl.  615. 

New  Yorh. —  Huntley  %.  Providence  Wash- 
ington Ins.  Co.,  77  N.  Y.  App.  Div.  196,  79 
N.  Y.  Suppl.  35.  See  also  Stapleton  v.  Green- 
wich Ins.  Co.,  15  Misc.  642,  37  N.  Y.  Suppl. 
347. 

Ohio. —  Cheever  v.  Union  Cent.  L.  Ins.  Co., 
8  Ohio  Dec.  (Reprint)  175,  6  Cine.  L.  Bui. 
196. 

Pennslyvania. —  Ulysses  Elgin  Butter  Co.  v. 
Home  Ins.  Co.,  20  Pa.  Super.  Ct.  320,  384. 

Wisconsin. —  Home  Mut.  Ins.  Co.  v.  Roe, 
71  Wis.  33,  36  N.  W.  594. 

See  also  Pope  v.  Glenn  Falls  Ins.  Co.,  136 
Ala.  670,  34  So.  29 ;  Alberts  v.  Insurance  Co. 
of  North  America,  117  Ga.  854,  45  S.  E.  282; 
Scottish  Union,  etc.,  Ins.  Co.  v.  Stubbs,  98 
Ga.  754,  27  S.  E.  180;  Cloud  County  Bank  v. 
German  Ins.  Co.,  6  Kan.  App.  219,  49  Pac. 
G88. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1740, 
1760. 

17.  Liverpool,  etc.,  Ins.  Co.  v.  Heckman,  64 
Kan.  388,  67  Pac.  879;  Poppitz  v.  German 
Ins.  Co.,  85  Minn.  118,  88  N.  W.  438;  Cor- 
bett  V.  Spring  Garden  Ins.  Co.,  167  N.  Y. 
596,  60  N.  E.  1109  [affirming  40  N.  Y.  App. 
Div.  628,  58  N.  Y.  Suppl.  148]. 

18.  Petty  V.  Des  Moines  Mut.  F.  Ins.  Co., 
Ill  Iowa  358,  82  N.  W.  767;  Rosenberg  v. 
Fireman's  Fund  Ins.  Co.,  209  Pa.  St.  536, 
58  Atl.  671;  MeSparran  v.  Southern  Mut. 
Ins.  Co.,  193  Pa.  St.  184,  44  Atl.  317, 
holding  that  where  plaintiff's  testimony  as 
to  the  value  of  the  goods  differs  from  the 
value  as  stated  by  him  in  the  proof  of  loss, 
the  truth  of  his  explanation  of  the  discrep- 
ancy is  for  the  jury. 

19.  Birmingham  F.  Ins.  Co.  v.  Pulver,  27 
HI.  App.  17  [affirmed  in  126  111.  329,  18  N.  E. 
804,  9  Am.  St.  Rep.  598] ;  Brinley  v.  Na- 
tional Ins.  Co.,  11  Mete.  (Mass.)  195  (hold- 
ing that  in  estimating  the  loss  where  an 
insured  building  is  totally  destroyed  by  fire, 
there  is  no  settled  rule  of  deduction  from 
the  estimated  cost  of  a  new  building  for  the 
difference  between  the  value  of  the  new  and 
the  old  one  analogous  to  the  rule  in  marine 
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(v)  As  TO  Falsity  and  Materiality  of  Rupeessntations  or  Conceal- 
ment. It  is  only  where  the  facts  are  undisputed  that  the  materiality  and  inten- 
tional falsity  of  the  representations  made  by  the  insured  in  procuring  the  policy 
can  be  passed  on  by  the  court ;  ^  usually  such  questions  are  for  the  jury.^'  So 
the  materiality  and  fraudulent  cliaracter  of  an  alleged  concealment  of  facts  are 
for  the  jury.''* 

(ti)  As  to  Fraud  and  False  Swearing .  "While  it  may  be  for  the  court 
to  pass  upon  the  question  whether  false  statements  are  as  to  a  material  matter,^ 
yet  as  fraud  or  false  swearing  which  will  avoid  the  policy  under  usual  provisions 
must  be  wilful  and  with  intent  to  defraud,  the  issue  raised  by  such  a  defense  is 
always  one  for  the  jury.^     It  is  not  for  the  court  to  say  whether  fraud  is  to  be 


insurance,  but  the  jury  are  to  decide  wfiat 
sum  will  be  an  indemnity  to  the  assured)  ; 
Marx  V.  Pennsylvania  F.  Ins.  Co.,  32  Misc. 
(N.  Y.)  637,  66  N.  Y.  Suppl.  481. 

If,  however,  it  is  conceded  that  the  loss  was 
greater  than  the  amount  for  which  the  prop- 
erty was  insured,  it  is  not  error  to  direct  a 
verdict  for  plaintiff.  Ohage  v.  Union  Ins.  Co., 
82  Minn.  426,  85  N.  W.  212. 

20.  Connecticut. —  Bennett  v.  Agricultural 
Ins.  Co.,  51   Conn.   504. 

Kentucky. —  Springfield  F.  &  M.  Ins.  Co.  v. 
Phillips,  16  Ky.  L.  Rep.  352. 

Michigan. —  North  American  F.  Ins.  Co.  v. 
Throop,  22  Mich.  146,  7  Am.  Rep.  638. 

Wisconsin. —  Ryan  v.  Springfield  F.  &  M. 
Ins.  Co.,  46  Wis.  671,  1  N.  W.  426.  See  also 
Johnston  v.  Northwestern  Live  Stock  Ins.  Co., 
107  Wis.  337,  83  N.  W.  641. 

United  States. —  Fireman's  Fund  Ins.  Co.  v. 
McGreevy,  118  Fed.  415,  55  C.  C.  A.  543. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1735, 
1758. 

21.  Colorado. —  State  Ins.  Co.  v.  Du  Bois,  7 
Colo.  App.  214,  44  Pac.  756. 

Iowa. —  Goldstein  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  124  Iowa  143,  99  N.  W.  696;  Garner  v. 
Mutual  F.  Ins.  Co.,  (1901)  86  N.  W.  289; 
Schaeffer  v.  Anchor  Mut.  F.  Ins.  Co.,  113 
Iowa  652,  85  N.  W.  985 ;  Petty  v.  Des  Moines 
Mut.  F.  Ins.  Co.,  Ill  Iowa  358,  82  N.  W. 
767. 

Louisiana. —  Lyon  v.  Commercial  Ins.  Co., 
2  Rob.  266;  Hodgson  v.  Mississippi  Ins.  Co., 
2   La.   341. 

Maine. — Sweat  v.  Piscataquis  Mut.  Ins.  Co., 
79  Me.  109,  8  Atl.  457;  Thayer  v.  Providence 
Washington  Ins.  Co.,  70  Me.  531;  Bellatty 
i:  Thomaston  Mut.  F.  Ins.  Co.,  61  Me. 
414 ;  Garcelou  v.  Hampden  F.  Ins.  Co.,  50  Me. 
580. 

Maryland. —  Baltimore  County  Mut.  F.  Ins. 
Co.  V.  Deale,  18  Md.  26,  79  Am.  Dec.  673; 
Franklin  F.  Ins.  Co.  v.  Coates,  14  Md.  285. 

Massachusetts. —  Elliott  v.  Hamilton  Mut. 
Ins.  Co.,  13  Gray  139;  Daniels  v.  Hudson 
River  F.  Ins.  Co.,  12  Cush.  416,  59  Am.  Dec. 
192. 

Missouri. —  Schroeder  v.  Stock,  etc.,  Ins. 
Co.,  46  Mo.  174;  Tesson  v.  Atlantic  Mut.  Ins. 
Co.,  40  Mo.  33,  93  Am.  Dec.  293;  Rosenheim 
V.  America  Ins.  Co.,  33  Mo.  230;  Dolan  v. 
Missouri  Town  Mut.  F.  Ins.  Co.,  88  Mo.  App. 
666. 

New  Hampshire. —  Clark  v.  Union  Mat.  F. 
Ins.  Co.,  40  N.  H.  333,  77  Am.  Dec.  721; 
[61] 


Boardman  v.  New  Hampshire  Mut.  F.  Ins. 
Co.,  20  N.  H.  551. 

New  York. —  Le  Roy  v.  Market  F.  Ins.  Co., 
39  N.  Y.  90;  Gates  v.  Madison  County  Mut. 
Ins.  Co.,  2  N.  Y.  43;  Masters  v.  Madison 
County  Mut.  Ins.  Co.,  11  Barb.  624;  Farm- 
ers' Ins.,  etc.,  Co.  v.  Snyder,  16  Wend.  481, 
30  Am.  Dec.  118;  New  York  Firemen  Ins.  Co. 
V.  Walden,  12  Johns.  513,  7  Am.  Dec.  340; 
Mackay  v.  Rhinelander,  1  Johns.  Cas.  408. 

Ohio. —  Hartford  Protection  Ins.  Co.  v. 
Harmer,  2  Ohio  St.  452,  59  Am.  Deo.  684. 

Pennsylvania. —  Landes  v.  Safety  Mut.  F. 
Ins.  Co.,  190  Pa.  St.  536,  42  Atl.  961 ;  Cum- 
berland Valley  Mut.  Protection  Co.  v.  Mit- 
chell, 48  Pa.   St.   374. 

Vermont. —  Mascott  v.  First  Nat.  F.  Ins. 
Co.,   69  Vt.   116,  37  Atl.  255. 

Wisconsin. —  Keeler  v.  Niagara  F.  Ins.  Co., 

16  Wis.  523,  84  Am.  Dec.  714. 

United  States. —  Maryland  Ins.  Co.  v.  Ru- 
den,  6  Cranch  338,  3  L.  ed.  242;  Livingston 
V.  Maryland  Ins.  Co.,  6  Cranch  274,  3  L.  ed. 
222 ;  Pelzer  Mfg.  Co.  'v.  St.  Paul  F.  &  M.  Ins. 
Co.,  41  Fed.  271;  Hardman  v.  Firemen's  Ins. 
Co.,  20  Fed.  594;  Mulville  v.  Adams,  19  Fed. 
887;    Williams  v.   iiuffald   German  Ins.   Co., 

17  Fed.   63. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1737, 
1758. 

22.  Louisiana. —  Lyon  v.  Commercial  Ins. 
Co.,  2  Rob.  266. 

Massachusetts. —  Houghton  v.  Manufactur- 
ers' Mut.  F.  Ins.  Co.,  8  Mete.  114,  41  Am. 
Dec.   489. 

Missouri. —  Boggs  v.  America  Ins.  Co.,  30 
Mo.  63. 

New  York. —  Sexton  v.  Montgomery  County 
Mut.  Ins.  Co.,  9  Barb.  191;  Tyler  v.  ^tna 
F.  Ins.  Co.,  12  Wend.  507. 

Pennsylvania. —  Landes  v.  Safety  Mut.  F. 
Ins.  Co.,  190  Pa.  St.  536,  42  Atl.  961. 

Vermont. —  Mascott  v.  First  Nat.  F.  Ins. 
Co.,  69  Vt.  116,  37  Atl.  255. 

United  States. —  Fireman's  Fund  Ins.  Co. 
V.  McGreevy,  118  Fed.  415,  55  C.  C.  A.  543. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §§  1737, 
1758. 

23.  Orient  Ins.  Co.  v.  Weaver,  22  111.  App. 
122. 

24.  Iowa. —  Garner  v.  Mutual  F.  Ins.  Co., 
(1901)  86  N.  W.  289;  Petty  v.  Des  Moines 
Mut.  F.  Ins.  Co.,  Ill  Iowa  358,  82  N.  W. 
767. 

Mississippi. —  Phoenix  Ins.  Co.  v.  Summer- 
field,  70  Miss.  827,  13  So.  253. 
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inferred,  for  instance,  from  excessive  overvaluation  of  tlie  property  in  the 
proofs  of  loss ;  ^  or  whether  removal  of  debris  aiter  the  fire  was  for  the  purpose 
of  destroying  evidence.^^ 

(vii)  As  TO  Identification  of  PROFEB.Tr  Insured..  Whether  or  not  the 
property  destroyed  was  the  property  covered  by  the  policy  is  a  question  of  fact 
for  the  jury  where  its  determination  depends  on  other  evidence  than  the  policy 
alone.^ 

(viii)  As  TO  Incendiarism.  The  defense  that  plaintiff  feloniously  caused 
the  fire  raises  a  question  of  fact  for  the  jury.^ 

(ix)  As  TO  Increase  of  Hazard.  If  the  policy  specifies  certain  acts  as 
constituting  an  increase  of  hazard  or  risk,  such  as  to  avoid  the  policy,  and  the 
facts  are  not  in  dispute  there  is  no  question  for  the  jury ;  ^'  but  generally  the 
question  whether  there  has  been  an  increase  of  the  hazard  in  violation  of  a 
provision  that  such  increase  avoids  the  policy  is  for  the  jury.^ 

(x)  As  TO  Proofs  of  Loss.     It  is  for  the  court  rather  than  the  jury  to 


New  York. —  Dolan  v.  Mtas,  Ins.  Co.,  22 
Hun   396. 

Wisconsin. —  Beyer  v.  St.  Paul  F.  &.  M. 
Ins.  Co.,  112  Wis.  138,  88  N.  W.  57. 
'  United  States. —  Republic  F.  Ins.  Co.  V. 
Weide,  14  Wall.  375,  20  L.  ed.  894;  Oshkosh 
Packing,  etc.,  Co.  v.  Mercantile  Ins.  Co.,  31 
Fed.    200. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1740, 
1760. 

25.  California. —  Helbing  v.  Svea  Ins.  Co., 
54  Cal.   156,  35  Am.  Rep.  72. 

Iowa. —  See  Goldstein  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  124  Iowa  143,  99  N.  W.  696. 

Kentucky. —  ^tna  Ins.  Co.  v.  Strickle,  3 
Ky.  L.  Rep.  535. 

Louisiana. —  Israel  v.  Teutonia  Ins.  Co.,  28 
La.  Ann.  689. 

Maine. —  Williams  v.  Phoenix  F.  Ins.  Co., 
61  Me.   67. 

Missouri.—  Schulter  v.  Merchants  JViuu.  Ins. 
Co.,  62  Mo.  236.    ^ 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1740, 
1760. 

Explanation  of  discrepancy  between  wit- 
ness' testimony  and  his  statement  of  value 
in  the  proofs  of  loss  should  be  submitted  to 
the  jury  as  to  its  truthfulness.  McSparran  v. 
Southern  Mut.  Ins.  Co.,  193  Pa.  St.  184,  44 
Atl.    317. 

36.  Riekeman  v.  Williamsburg  City  F.  Ins. 
Co.,  120  Wis.  655,  98  N.  W.  960. 

27.  Leftwich  v.  Royal  Ins.  Co.,  91  Md.  596, 
46  Atl.  1010;  Augusta  Ins.,  etc.,  Co.  v.  Ab- 
bott, 12  Md.  348;  Gustin  v.  Concordia  F. 
Ins.  Co.,  90  Mo.  App.  373. 

Whether  certain  property  comes  within  the 
description  in  the  policy  is  for  the  jury. 

Illinois. —  Home  Ins.  Co.  v.  Favorite,  46  111. 
263. 

Massachusetts. —  Daniels  v.  Hudson  River 
F.  Ins.  Co.,  12  Cush.  416,  59  Am.  Dec.  192. 

Michigan. —  ISIiagara  F.  Ins.  Co.  v.  De  Graff, 
12  Mich.  124. 

Montana. —  Holter  Lumber  Co.  v.  Fireman's 
Fund  Ins.  Co.,  18  Mont.  282,  45  Pac.  207. 

Pennsylvania. —  Lycoming  Mut.  Ins.  Co.  v. 
Sailer,  67  Pa.  St.  108;  Beatty  v.  Lycoming 
County  Ins.  Co.,  52  Pa.  St.  456. 

South  Carolina. — Neve  v.  Columbia  Ins.  Co., 
2  McMull.  220. 

[XXI,  H,  2.  b,  (vi)] 


Texas. — Connecticut  F.  Ins.  Co.  v.  Hilbrant, 
(Civ.  App.   1903)   73  S.  W.  558. 

United  States. — Bassell  v.  American  F.  Ins. 
Co.,  2  Fed.  Cas.  No.  1,094,  2  Hughes  531. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1737. 

28.  Rosenberg  v.  Fireman's  Fund  Ins.  Co., 
209  Pa.  St.  336,  58  Atl.  671.  However,  a 
suggestion  by  an  assured  person  who  is  called 
on  to  account  for  the  fire  by  which  the  in- 
sured property  was  destroyed  that  it  might 
have  originated  in  some  oiled  shavings  in  a 
lumber  room  in  the  cellar  is  no  evidence  to 
go  to  the  jury  that  the  assured  set  fire  to  the 
property.  Farmers'  Mut.  F.  Ins.  Co.  v.  Gar- 
gett,  42  Mich.  289,  3  N.  W.  954. 

29.  Illinois. —  Schuermann  v.  Dwelling- 
House  Ins.  Co.,  161  111.  437,  43  N.  E.  1093, 
52  Am.  St.  Rep.   377. 

Iowa. —  Russell  v.  Cedar  Rapids  Ins.  Co., 
78  Iowa  216,  42  N.  W.  654,  4  L.  R.  A.  538. 

Kentucky. —  Northwestern  Nat.  Ins.  Co.  v. 
Davis,  9  Ky.  L.  Rep.  933. 

Michigan. —  North  American  F.  Ins.  Co.  v. 
Throop,  22  Mich.  146,  7  Am.  Rep.  638. 

Minnesota. —  Taylor  v.  Securitv  Mut.  F. 
Ins.  Co.,  88  Minn.  231,  92  N.  W.  952. 

Texas. —  Galveston  Ins.  Co.  v.  Long,  51 
Tex.  89. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1741, 
1760. 

30.  Connecticut. —  Lockwood  v.  Middlesex 
Mut.  Assur.   Co.,  47   Conn.  553. 

Delaware. —  Lattomus  v.  Farmers'  Mut.  F. 
Ins.  Co.,  3  Houst.  404. 

Georgia. —  Adair  v.  Southern  Mut.  Ins.  Co., 
107  Ga.  297,  33  S.  E.  78,  73  Am.  St.  Rep.  122, 
45  L.  R.  A.  204. 

Illinois. —  Orient  Ins.  Co.  v.  McKnight,  197 
111.  190,  64  N.  E.  339  [affirming  96  111.  App. 
525]  ;  German  American  Ins.  Co.  v.  Steiger, 
109  111.  254;  Crete  Farmers'  Mut.  Tp.  Ins. 
Co.  V.  Miller,  70  111.  App.  599;  North  British, 
etc.,  Ins.  Co.  v.  Steiger,  13  111.  App.  482. 

lovM. —  Warshawky  v.  Anchor  Mut.  F.  Ins. 
Co.,  98  Iowa  221,  67  N.  W.  237;  Collins  v. 
Merchants',  etc.,  Mut.  Ins.  Co.,  95  Iowa  540, 
64  N.  W.  602,  58  Am.  St.  Rep.  438;  Critten- 
den V.  Springfield  F.  &  M.  Ins.  Co.,  85  Iowa 
652,  52  N.  W.  548,  39  Am.  St.  Rep.  321; 
Russell  V.  Cedar  Rapids  Ins.  Co.,  71  Iowa  69, 
32  N.  W.  95. 
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determine  the  legal  effect  and  the  sufficiency  of  proofs  of  loss  to  comply  with 
the  requirements  of  the  policy ;''  but  if  their  sufficiency  in  the  particular  case 
depends  upon  the  facts  of  the  case  the  question  is  for  the  jury.*^ 


Kentucky. —  Western  Assur.  Co.  «.  Ray, 
105  Ky.  523,  49  S.  W.  326,  20  Ky.  L.  Rep. 
1360. 

Maine. —  Thayer  •;;.  Providence  Washington 
Ins.  Co.,  70  Me.  531 ;  Moore  v.  Protection  Ins. 
Co.,  29  Me.  97,  48  Am.  Dec.  514. 

Maryland. —  Farmers'  Mut.  F.  Ins.  Co.  v. 
Schaeffer,  82  Md.  377,  33  Atl.  728;  SehaeflFer 
V.  Farmers'  Mut.  F.  Ins.  Co.,  80  Md.  563,  31 
Atl.  317,  45  Am.  St.  Rep.  361 ;  Jolly  v.  Balti- 
more Equitable  Soc,  1  Harr.  &  G.  295,  18  Am. 
Dec.   288. 

Massaehitsetts. —  Parker  v.  Bridgeport  Ins. 
Co.,  10  Gray  302;  Gamwell  v.  Merchants',  etc., 
Mut.  F.  Ins.  Co.,  12  Cush.  167 ;  Curry  v.  Com- 
monwealth Ins.  Co.,  10  Pick.  535,  20  Am.  Dec. 
547.  See  also  White  v.  Springfield  Mut.  F. 
Assur.  Co.,  8  Gray  566. 

Michigan. —  Smith  v.  German  Ins.  Co.,  107 
Mich.  270,  65  N.  W.  236,  30  L.  R.  A.  368. 

Mirmesota. — Taylor  v.  Security  Mut.  F.  Ins. 
Co.,  88  Minn.  231,  92  N.  W.  952. 

Missouri. —  Griswold  v.  American  Cent.  Ins. 
Co.,  70  Mo.  654  [affirming  I  Mo.  App.  97] ; 
Ritter  v.  Sun  Mut.  Ins.  Co.,  40  Mo.  40;  An- 
thony V.  German  American  Ins.  Co.,  48  Mo. 
App.    65. 

New  Hampshire. —  Janvrin  !'.  Rockingham 
Farmers'  Mut.  F.  Ins.  Co.,  70  N.  H.  35,  46 
Atl.  686. 

New  Jersey. —  Schenck  v.  Mercer  County 
Mut.  Ins.   Co.,  24  N.  J.  L.  447. 

New  York. —  Walradt  v.  Phoenix  Ins.  Co., 
136  N.  Y.  375,  32  N.  E.  1063,  32  Am.  St.  Rep. 
752  [affirming  64  Hun  129,  19  N.  Y.  Suppl. 
293]  ;  Cornish  v.  Farm  Buildings  F.  Ins.  Co., 
74  N.  Y.  295  [affirming  10  Hun  466]  ;  Wil- 
liams V.  People's  F.  Ins.  Co.,  57  N.  Y.  274; 
Jones  V.  Fireman's  Fund  Ins.  Co.,  51  N.  Y. 
318;  Smith  v.  Mechanics',  etc.,  F.  Ins.  Co., 
32  N.  Y.  399;  Eager  v.  Fireman's  Fund  Ins. 
Co.,  71  Hun  352,  25  N.  Y.  Suppl.  35  [affirmed 
in  148  N.  Y.  726,  42  N.  E.  722]. 

Ohio. —  Eureka  F.  &  M.  Ins.  Co.  v.  Bald- 
win, 62  Ohio  St.  368,  57  N.  E.  57;  Harris  v. 
Protection  Ins.  Co.,  Wright  548. 

Pennsylvania. —  Franklin  F.  Ins.  Co.  v. 
Gruver,  100  Pa.  St.  266;  Farmers'  Mut.  F. 
Ins.  Co.  V.  Moyer,  97  Pa.  St.  441;  Perry 
County  Ins.  Co.  v.  Stewart,  19  Pa.  St.  45; 
Manheim  Mut.  F.  Ins.  Co.  v.  Thompson,  1 
Pa.  Cas.  18,  1  Atl.  370;  Fire  Assoc,  v.  Gil-« 
mer,  3  Walk.  234. 

South  Dakota.  —  Minneapolis  Threshing 
Mach.  Co.  V.  Darnall,  13  S.  D.  279,  83  N.  W. 
266;  Peet  v.  Dakota  F.  &  M.  Ins.  Co.,  1  S.  D. 
462,  47  N  W.  532. 

Wisconsin. —  Pool  v.  Milwaukee  Mechanics' 
Ins.  Co.,  91  Wis.  530,  65  N.  W.  54,  51  Am.  St. 
Rep.    919. 

United  States.  —  Phosnix  Assur.  Co.  v. 
Franklin  Brass  Co.,  58  Fed.  166,  7  C.  C.  A. 
144;  Albion  Lead  Works  v.  Williamsburg 
City  F.  Ins.  Co.,  2  Fed.  479. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §§  1741, 
1760. 


Plaintiff's  knowledge  or  control  of  the  acts 
constituting  increased  hazard,  where  the  pro- 
vision in  the  policy  is  thus  qualified,  is  a 
question  for  the  jury  on  conflicting  evidence. 
Northern  Assur.  Co.  v.  Crawford,  24  Tex. 
Civ.  App.  574,  59  S.  W.  916. 

31.  Kansas. —  Burlington  Ins.  Co.  v.  Ross, 

48  Kan.  228,  29  Pac.  469;  Des  Moines  State 
Ins.  Co.  V.  Belfordj  2  Kan.  App.  280,  42  Pac. 
409. 

Maryland. —  Baltimore  Mut.  L.  Ins.  Co.  e. 
Stibbe,  46  Md.  302. 

Missouri. —  Thomas  v.  Burlington  Ins.  Co., 
47  Mo.  App.  169. 

Pennsylvania.  —  Rosenberg  v.  Fireman's 
Fund  Ins.  Co.,  209  Pa.  St.  336,  58  Atl.  671 ; 
Cummins  v.  German-American  Ins.  Co.,  192 
Pa.  St.  359,  43  Atl.  1016  (both  holding  that 
proofs  of  loss  cannot  be  received  in  evidence, 
nor  read  to  the  jury  on  an  issue  whether 
sufficient  proofs  have  been  furnished  to  war- 
rant the  institution  of  suit,  that  issue  being 
for  the  court  alone)  ;  Commonwealth  Ins.  Co. 
V.  Sennett,  41  Pa.  St.  161 ;  Humboldt  F.  Ins. 
Co.  V.  Mears,  1  Pennyp.  513;  Ulysses  Elgin 
Butter  Co.  v.  Home  Ins.  Co.,  20  Pa.  Super. 
Ct.  320. 

Washington. —  Hennessy  v.  Niagara  F.  Ins. 
Co.,  8  Wash.  91,  35  Pac.  585,  40  Am.  St.  Rep. 
892. 

United  States. —  Gauche  v.  London,  etc.,  L. 
Ins.  Co.,  10  Fed.  347,  4  Woods  102. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §§  1747, 
1766. 

32.  People's  F.  Ins.  Co.  v.  Pulver,  127  HI. 
246,  20  N.  E.  18;  Witherell  v.  Maine  Ins.  Co., 

49  Me.  200 ;  Franklin  F.  Ins.  Co.  v.  Updegraff, 
43  Pa.  St.  350;  Wilson  v.  Commercial  Union 
Ins.  Co.,  15  S.  D.  322,  89  N.  W.  649. 

Seasonable  time. —  It  has  been  said  that 
the  question  whether  the  proofs  were  fur- 
nished within  a  reasonable  time  is  for  the 
court.  Mispelhorn  v.  Farmers'  F.  Ins.  Co., 
53  Md.  473;  American  F.  Ins.  Co.  v.  Hazen, 

110  Pa.  St.  530,  1  Atl.  605.  But  if  the  rea- 
sonableness of  the  time  depends  upon  the  facts 
of  the  case  it  is  for  the  jury.  Fire  Ins.  Com- 
panies V.  Felrath,  77  Ala.  194,  54  Am.  Rep. 
58;  Knickerbocker  Ins.  Co.  v.  Gould,  80  111. 
388 ;  Insurance  Co.  of  North  America  v.  Brim, 

111  Ind.  281,  12  N.  E.  315;  Fletcher  v.  Ger- 
man-American Ins.  Co.,  79  Minn.  337,  82 
N.  W.  647;  O'Brien  v.  Phcenix  Ins.  Co.,  76 
N.  Y.  459;  Carey  v.  Farmers'  Ins.  Co.,  27 
Oreg.  146,  40  Pac.  91 ;  American  F.  Ins.  Co. 
V.  Hazen,  110  Pa.  St.  530,  1  Atl.  605. 

"  Immediately  "  or  "  forthwith."—  Where 
the  requirement  is  that  proofs  be  sent  im- 
mediately (Davis  Shoe  Co.  v.  Kittanning 
Ins.  Co.,  138  Pa.  St.  73,  20*  Atl.  838,  21 
Am.  St.  Rep.  904)  or  forthwith  ^  Edwards  v. 
Baltimore  F.  Ins.  Co.,  3  Gill  (Md.)  176; 
Harnden  v.  Milwaukee  Mechanics'  Ins.  Co., 
164  Mass.  382,  41  N.  E.  658,  49  Am.  St.  Rep. 
467;  Griffey  v.  New  York  Cent.  Ins.  Co.,  100 
N.  Y.  417,  3  N.  E.  309,  53  Am.  Rep.  202; 
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3,  Instructions.*^  The  general  rules  applicable  to  instructions  in  civil  actions  ** 
of  contract,*^  more  particularly  in  actions  on  insurance  policies  in  general,*^  are 
ordinarily  applicable  in  actions  on  policies  of  fire  insurance.''''  Issues  of  fact 
must  be  submitted  to  the  jury^  by  instructions  which  clearly  and  fully  state  and 
define  them;*'  and  the  parties  are  entitled  to  instructions  correctly  stating  the 


Kirk  V.  Ohio  Valley  Ins.  Co.,  8  Oliio  Dec.  (Re- 
print) 182,  6  Cine.  L.  Bui.  200;  Donahue  v. 
Windsor  County  Mut.  F.  Ins.  Co.,  56  Vt.  374; 
Brown  v.  Mechanics',  etc.,  Ins.  Co.,  4  Fed.  Cas. 
No.  2,019.  Compare  Cook  i;.  North  British, 
etc.,  Ins.  Co.,  181  Mass.  101,  62  N.  B.  1049), 
it  has  been  held  that  the  question  is  for  the 
jury  under  the  facts. 

The  question  of  waiver  of  proofs  of  loss  is 
for  the  jury  (Okey  v.  Des  Moines  Sxate  Ins. 
Co.,  29  Mo.  App.  105;  Southern  Bldg.,  etc., 
Assoc.  V.  Insurance  Co.,  23  Pa.  Super.  Ct.  88; 
Rice  V.  Palatine  Ins.  Co.,  17  Pa.  Super.  Ct. 
261),  unless  the  evidence  is  undisputed  (Hel- 
vetia Swiss  F.  Ins.  Co.  v.  Edward  P.  Allis  Co., 
11  Colo.  App.  264,  53  Pac.  242;  Pretzfelder  v. 
Merchants'  Ins.  Co.,  123  N.  C.  164,  31  S.  E. 
470,  44  L.  R.  A.  424). 

33.  Special  interrogatories  see  infra,  XXI, 
H,  4. 

34.  See,  generally.  Trial. 

35.  See  Contbacts,  9  Cyc.  778  et  seq. 

36.  See,  generally,  Insukance. 

37.  See  eases  cited  infra,  note  38  et  seq. 

38.  Alal)am,a. —  Georgia  Home  Ins.  Co.  v. 
Allen,  119  Ala.  436,  24  So.  399;  Williamson 
V.  New  Orleans  Ins.  Assoc,  84  Ala.  106,  4 
So.    36. 

Arkansas. —  Phoenix  Ins.  Co.  v.  Minner,  64 
Ark.  590,  44  S.  W.  75. 

Illinois. —  State  Ins.  Co.  v.  Manchester  F. 
Assur.  Co.,  77  111.  App.  673. 

Kentucky. —  Brumfield  v.  Union  Ins.  Co.,  87 
Ky.  122,  7  S.  W.  893,  10  Ky.  L.  Rep.  13. 

Michigan. —  Michigan  Pipe  Co.  v.  Michigan 
F.  &  M.  Ins.  Co.,  92  Mich.  482,  52  N.  W. 
1070,  20  L.  R.  A.  277. 

Missouri. — Howerton  v.  Iowa  State  Ins.  Co., 
105  Mo.  App.  575,  80  S.  W.  27 ;  McCartney  v. 
State  Ins.  Co.,  33  Mo.  App.  652. 

New  York. —  Karelsen  v.  Sun  Fire  Office, 
122  N.  Y.  545,  25  N.  E.  921  [affirming  1 
N.  Y.  Suppl.  387] ;  Underwood  v.  Farmers' 
Joint  Stock  Ins.  Co.,  57  N.  Y.  500. 

South  Dakota.  —  Wilson  v.  Commercial 
Union  Ins.  Co.,  15  S.  D.  322,  89  N.  W.  649. 

Texas. —  Texas  Banking,  etc.,  Co.  v.  Hutch- 
ins,  53  Tex.  61,  37  Am.  Rep.  750. 

Wisconsin. —  F.  Dohmen  Co.  v.  Niagara  F. 
Ins.  Co.,  96  Minn.  38,  71  N.  W.  69. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1771 
et  seq.    And  see  supra,  XXI,  H,  2. 

See,  however,  London,  etc.,  F.  Ins.  Co.  v. 
Crunk,  91  Tenn.  376,  23  S.  W.  140;  Orient 
Ins.  Co.  V.  Leonard,  120  Fed.  808,  57  C.  C.  A. 
176,  in  both  of  which  cases  the  instructions 
were  held  not  objectionable  as  taking  the  is- 
sue from  the  jury. 

Assuming  facts  in  dispute. —  An  instruction 
which  assumes  the  existence  or  non-existence 
of  a  fact  in  dispute  is  erroneous.  Phenix  Ins. 
Co.  V.  Hart,  112  Ga.  765,  38  S.  E.  67;  King- 
man r.  Lancashire  Ins.  Co.,  54  S.  C.  599,  32 
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S.  E.  762;  People's  Ins.  Co.  v.  Kuhn,  12 
Heisk.  (Tenn.)  515.  Instruction  held  not  to 
be  objectionable  in  this  respect  see  Moriarty 
V.  U.  S.  Fire  Ins.  Co.,  19  Tex.  Civ.  App.  669, 
49  8.  W.  132.  Where  the  pleadings,  includ- 
ing the  answer,  and  the  evidence,  proceed  on 
the  theory  that  plaintiff  is  the  owner  of  the 
insured  property,  the  court  is  justified  in 
assuming  such  ownership  in  its  instructions. 
Price  V.  Patrons',  etc..  Home  Protection  Co., 
77  Mo.  App.   236. 

39.  Baltimore  County  Mut.  F.  Ins.  Co.  v. 
Deale,  18  Md.  26,  79  Am.  Dec.  673;  Sun  Mut. 
Ins.  Co.  V.  Holland,  2  Tex.  App.  Civ.  Cas. 
§  443.  See,  however,  Agnews  v.  Farmers' 
Mut.  Protective  F.  Ins.  Co.,  95  Wis.  445,  70 
N.  W.  554;  Orient  Ins.  Co.  v.  Leonard,  120 
Fed.  808,  57  C.  C.  A.  176,  in  both  of  which 
cases  the  instructions  were  held  not  objection- 
able in  this  respect. 

Ignoring  matters  in  dispute. —  An  instruc- 
tion which  in  submitting  the  case  to  -^le  jury 
ignores  material  matters  in  dispute  is  error. 

Illinois. —  German  F.  Ins.  Co.  v.  Grunert, 
112  111.  68,  1  N.  E.  113. 

Indiana. —  Indiana  Ins.  Co.  v.  Pringle,  21 
Ind.  App.  559,  52  N.  E.  821. 

Indian  Territory. —  German-American  Ins. 
Co.  V.  Paul,  2  Indian  Terr.  625,  53  S.  W.  442. 

Iowa. —  Harris  v.  Phoenix  Ins.  Co.,  85  Iowa 
238,  52  N.  W.   128. 

Kentucky.—  Boatman's  F.  &  M.  Ins.  Co.  v. 
James,  10  Ky.  L.  Rep.  816. 

Ma/ryland. —  Transatlantic  F.  Ins.  Co.  v. 
Dorsey,  56  Md.  70,  40  Am.  Rep.  403 ;  Frank- 
lin F.  Ins.  Co.  V.  Coates,  14  Md.  285. 

Missouri. —  Ormsby  ».  Laclede  Farmers' 
Mut.  F.,  etc.,  Ins.  Co.,  98  Mo.  App.  371, 
72  S.  W.  139;  Roberts  v.  Insurance  Co.  of 
America,  94  Mo.  App.  142,  72  S.  W.  144; 
White  V.  Merchants'  Ins.  Co.,  93  Mo.  App. 
282. 

Nebraska. —  Agricultural  Ins.  Co.  v.  Mor- 
row, 43  Nebr.  788,  62  N.  W.  212. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1771 
et  seq. 

Misleading  instructions. — Instructions  which 
are  misleading  as  applied  to  the  facts  of  the 
■  case  are  ground  for  reversal. 

Colorado. —  Strauss  v.  Phenix  Ins.  Co.,  9 
Colo.  App.  386,  48  Pac.  822. 

Georgia. —  Phenix  Ins.  Co.  v.  Hart,  112  Ga. 
765,  38  S.  E.  67. 

Illinois. —  Peoria  M.  &  F.  Ins.  Co.  v.  Ana- 
pow,  45  111.  86 ;  Western  Assur.  Co.  V.  Weaver, 
23  111.  App.  95. 

Missouri. —  Bowne  v.  Hartford  F.  Ins.  Co., 
46  Mo.  App.  473 ;  Ampleman  v.  North  British, 
etc.,  Ins.  Co.,  35  Mo.  App.  317;  St;  Louis  Gas- 
light Co.  V.  American  F.  Ins.  Co.,  33  Mo.  App. 
348. 

Texas. —  Moriarty  v.  U.  S.  Fire  Ins.  Co., 
19  Tex.  Civ.  App.  669,  49  S.  W.  132. 


FIRE  INSURANCE  [19  Cyc]     965 

law  of  the  case.^    Following  the  rule  the  instructions  must  be  applicable  to  the 


Virginia. —  Wytheville  Ins.  Co.  v.  Stultz, 
87  Va.  629,  13  S.  E.  77. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1771 
et  seq. 

See,  however,  Eiseman  v.  Hawkeye  Ins.  Co., 
74  Iowa  11,  36  N.  W.  780;  Georgia  Home  Ins. 
Co.  V.  Brady,  (Tex.  Civ.  App.  1897)  41  S.  W. 
513,  where  the  instructions  were  held  unob- 
jectionable in  this  respect. 

Refined  distinctions. —  An  instruction  which 
draws  a  distinction  between  an  agent's  knowl- 
edge "  in  his  individual  capacity "  of  the 
ownership  of  property  insured  by  him  and 
such  knowledge  in  his  capacity  as  agent  is 
properly  refused,  such  distinction  being  too 
refined  for  the  comprehension  of  the  average 
juryman.  Deitz  v.  Providence  Washington 
Ins.  Co.,  33  W.  Va.  526,  11  S.  E.  50,  25  Am. 
St.  Rep.  908. 

Undue  emphasis. —  Where  insurer  claims 
that  insured  caused  the  fire  an  instruction 
using  insured's  name  to  illustrate  the  mean- 
ing of  "  direct  evidence "  is  not  so  unwar- 
rantable as  to  mislead  the  jury  by  attract- 
ing undue  attention  to  insured's  alleged  crim- 
inality. Portland  First  Nat.  Bank  v.  Phila- 
delphia Fire  Assoc,  33  Oreg.  172,  50  Pac.  568, 
53  Pac.  8. 

40.  District  of  Columbia. —  Mitchell  v.  Po- 
tomac Ins.  Co.,  16  App.  Cas.  241. 

Georgia. —  Scottish  Union,  etc.,  Ins.  Co.  v. 
Stubbs,  98  Ga.  754,  27  S.  E.  180. 

Illinois. —  Mutual  Mill  Ins.  Co.  v.  Gordon, 
121  111.  366,  12  N.  E.  747,  holding  that  it  is 
error  to  refuse  to  instruct  whether  certain 
representations  in  an  application  for  insur- 
ance constitute  a  warranty. 

Iowa. —  Slater  v.  Capital  Ins.  Co.,  89  Iowa 
628,  57  N.  W.  422,  23  L.  K.  A.  181. 

Massachusetts. —  Haley  v.  Dorchester  Mut. 
F.  Ins.  Co.,  12  Gray  545. 

New  Hampshire. —  Huckins  v.  People's  Mut. 
F.  Ins.  Co.,  31  N.  H.  238. 

North  Carolina. —  Pioneer  Mfg.  Co.  v.  Phoe- 
nix Assur.  Co.,  106  N.  C.  28,  10  S.  E.  1057. 

South  Carolina. —  Montgomery  v.  Delaware 
Ins.  Co.,  55  S.  C.  1,  32  S.  E.  72-3. 

United  States.  —  Ph(Euix  Assur.  Co.  v. 
Franklin  Brass  Co.,  58  Fed.  166,  7  C.  C.  A. 
144. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1771 
et  seq. 

Instructions  as  to  amount  of  recovery  see 
East  Texas  F.  Ins.  Co.  v.  Brown,  82  Tex.  631, 
18  S.  W.  713;  Hibernia  Ins.  Co.  v.  Starr, 
(Tex.  Sup.  1890)  13  S.  W.  1017.  Where  the 
court  let  in  proof  of  the  loss  of  property  noi 
included  in  the  contract,  an  instruction  that 
plaintiff  could  not  recover  anything  for  the 
loss  thereof  was  proper.  Manchester  F. 
Assur.  Co.  V.  Feibelman,  118  Ala.  308,  23  So. 
759.  There  is  no  inconsistency  in  giving  an 
instruction  stating  what  might  be  recovered 
if  facts  be  found  showing  a  valid  award,  and 
one  stating  what  might  be  recovered  if  the 
facts  show  that  there  was  no  valid  award;  the 
evidence  being  conflicting  as  to  validity  of 
award.     Caledonian  F.  Ins.  Co.  v.  Traub,  86 


Md.  86,  37  Atl.  782.  An  instruction  that  in- 
sured must  prove,  that  the  property  covered 
by  the  policy  was  destroyed  is  erroneous  as 
excluding  damages  to  goods  not  destroyed. 
Boston  Mar.  Ins.  Co.  v.  Scales,  101  Tenn.  628, 
49  S.  W.  743.  It  is  not  error  to  instruct 
the  jury  to  assess  damages  according  to  the 
"fair  cash  value"  (Birmingham  F.  Ins.  Co. 
V.  Pulver,  126  El.  329,  18  N.  E.  804,  9  Am. 
Rep.  598)  or  the  "  fair  market  value  "  (Man- 
chester F.  Ins.  Co.  v.  Simmons,  12  Tex.  Civ. 
App.  607,  35  S.  W.  722)  of  the  property  de- 
stroyed, although  the  policy  requires  the  es- 
timate to  be  according  to  "  the  actual  cash 
value."  So  an  instruction  that  if  the  in- 
sured items  were  each  "  worth  "  the  amount 
of  the  insurance  thereon  the  verdict  should 
be  so  and  so  is  equivalent  to  stating  that  if 
the  jury  believe  the  "  cash  value "  of  the 
property  at  the  time  of  the  loss  equaled  the 
amount  of  the  insurance  their  verdict  should 
be  as  directed.  Sappington  v.  St.  Josepft 
Town  Mut.  F.  Ins.  Co.,  77  Mo.  App.  270. 

Instructions  as  to  burden  of  proof. —  On  an 
issue  of  arson  a  charge  that  "  fraud  is  never 
presumed  but  must  be  clearly  proved  "  is  not 
error.  Bannon  v.  Insurance  Co.  of  North 
America,  115  Wis.  250,  91  N.  W.  666.  But 
an  instruction  that  when  an  insurance  com- 
pany relies  on  a  forfeiture  as  a  defense  it  is 
held  to  strict  proof,  and  no  presumption  will 
be  indulged  in  to  support  the  forfeiture,  but 
the  insured  is  entitled  to  the  benefit  of  all 
reasonable  presumption  in  his  favor,  is  inac- 
curate; for  while  forfeitures  as  defenses  to 
suits  on  policies  are  not  favored  in  law,  there 
is  no  presumption  of  fact  either  in  favor  of  or 
against  them.  Denver  Tp.  Mut.  F.  Ins.  Co. 
V.  Resor,  95  111.  App.  197.  Where  an  in- 
surer who  is  sued  as  trustee  of  the  insured 
after  a  loss  pleads  that  the  loss  was  occa- 
sioned through  the  design  or  gross  careless- 
ness of  the  insured,  and  the  insurer's  coun- 
sel admits  that  the  burden  of  proof  upon  him 
is  the  same  as  in  criminal  cases,  and  that 
there  is  no  different  rule  as  to  the  strength 
of  evidence  necessary  to  establish  the  gross 
carelessness  from  that  necessary  to  establish 
the  alleged  design,  and  the  evidence  introduced 
at  the  trial  is  not  such  as  to  require  any 
difference,  it  is  proper  to  instruct  the  jury 
that  the  "  matter  relied  on  in  defense  "  must 
be  proved  beyond  a  reasonable  doubt.  But- 
man  v.  Hobbs,  35  Me.  227. 

Instructions  as  to  fraud  and  false  swearing 
see  Linseott  v.  Orient  Ins.  Co.,  88  Me.  497,  34 
Atl.  405,  51  Am.  St.  Rep.  435;  Gerhauser  v. 
North  British,  etc.,  Ins.  Co.,  7  Nev.  174; 
Storm  V.  Phenix  Ins.  Co.,  15  N.  Y.  Suppl.  281 
[affirmed  in  133  N.  Y.  656,  31  N.  E.  625]  ; 
Underwriters'  Fire  Assoc,  v.  Palmer,  32  Tex. 
Civ.  App.  447,  74  S.  W.  603. 

Instructions  as  to  increase  of  risk  see 
Northern  Assur.  Co.  v.  Crawford,  24  Tex.  Civ. 
App.  574,  59  S.  W.  916;  Dodge  County  Mut. 
Ins.  Co.  r.  Rogers,  12  Wis.  337 ;  Phoenix  Assur. 
Co.  V.  Franklin  Brass  Co.,  58  Fed.  166,  7 
C.  C.  A.  144. 
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issues,*'  and  to  the  facts  which  are  admitted  or  which  the  evidence  tends  to  prove.*^ 
The  court  must  not  invade  the  province  of  tlie  jury  in  commenting  on  the  evidence," 


Instructions  as  to  negligence  of  insured  see 
Southern  Mut.  Ins.  Co.  v.  Hudson,  113  Ga. 
434,  38  S.  E.  964;  Price  v.  Patrons',  etc., 
Home  Protection  Co.,  77  Mo.  App.  236;  Ells- 
worth V.  Mtna.  Ins.  Co.,  89  N.  Y.  186 ;  Landes 
V.  Safety  Mut.  F.  Ins.  Co.,  190  Pa.  St.  536, 
42  Atl.  961. 

Instructions  as  to  ownership  see  the  fol- 
lowing cases: 

California. —  Benninger  v.  Phoenix  Ins.  Co., 
57   Cal.  644. 

Georgia. —  Phenix  Ins.  Co.  v.  Searles,  100 
Ga.  97,  27  S.  E.  779. 

Indian  Territory. —  German- American  Ins. 
Co.  V.  Paul,  2  Indian  Terr.  625,  53  S.  W.  442. 

Maryland. —  Westchester  F.  Ins.  Co.  v. 
Weaver,  70  Md.  536,  17  Atl.  401,  18  Atl.  1034, 
5  L.  R.  A.  478,  holding  that  where  the  in- 
sured has  warranted  that  he  is  the  sole  and 
tmconditional  owner  of  insured  goods  when  in 
fact  he  holds  them  under  a  conditional  con- 
tract of  purchase,  a  request  to  charge  that 
if  the  conditions  of  the  purchase  have  not 
been  complied  with  the  assured  cannot  recover 
should  be  granted,  although  it  describes  him 
as  lessee  or  bailee  instead  of  conditional 
owner. 

Texas. —  East  Texas  F.  Ins.  Co.  v.  Brown, 
82  Tex.  631,   18  S.  W.  713. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1771 
et  seq. 

Instructions  as  to  risks  insured  against  see 
Mitchell  V.  Potomac  Ins.  Co.,  16  App.  Cas. 
(D.  C.)  241;  Renshaw  v.  Fireman's  Ins.  Co., 
33  Mo.  App.  394. 

Instructions  as  to  vacancy  of  premises  see 
Cronin  i:  Philadelphia  Fire  Assoc,  119  Mich. 
74,  77  N.  W.  648 ;  Commercial  Union  Assur. 
Co.  V.  Dunbar,  7  Tex.  Civ.  App.  418,  26  S.  W. 
628. 

Instructions  as  to  waiver. —  An  instruction 
as  to  the  effect  of  waiver  of  proofs  ot  loss 
should  be  accompanied  by  an  instruction  as 
to  what  acts  or  conduct  are  sufficient  to  con- 
stitute waiver.  Pentz  v.  Pennsylvania  P.  Ins. 
Co.,  92  Md.  444,  48  Atl.  139.  In  those  juris- 
dictions where  proof  of  waiver  of  conditions 
is  proof  of  performance  (see  supra,  page  924 
note  45,  eases  cited  at  the  end  of  the  note), 
an  instruction  submitting  an  issue  of  perform- 
ance need  not  mention  the  detense  of  waiver. 
Hooker  v.  Phoenix  Ins.  Co.,  69  Mo.  App.  141. 

41.  Alabama. —  Georgia  Home  Ins.  Co.  v. 
Allen,  119  Ala.  436,  24  So.  399;  Feibelman 
V.  Manchester  F.  Assur.  Co.,  108  Ala.  180,  19 
So.   540. 

California. —  Greiss  v.  State  Invest.,  etc., 
Co.,  98  Cal.  241,  33  Pac.  195. 

Indiana. —  Ft.  Wayne  Ins.  Co.  v.  Irwin,  23 
Ind.  App.  53,  54  N.  E.  817. 

Iowa. —  McCoy  v.  Iowa  State  Ins.  Co.,  107 
Iowa  80,  77  N.  W.  529;  Eiseman  v.  Hawkeye 
Ins.  Co.,  74  Iowa  11,  36  N.  W.  780. 

Kansas. —  Dwelling-House  Ins.  Co.  v.  John- 
son, 47  Kan.  1,  27  Pac.  100. 

Kentucky. —  Continental  Ins.  Co.  v.  Coons, 
14  Ky.  L.  Rep.  110. 
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Neic  York. —  Northam  v.  Dutchess  Countv 
Mut.  Ins.  Co.,  177  N!  Y.  73,  69  N.  E.  222 
[reversing  79  N.  Y.  App.  Div.  644,  80  N.  Y. 
Suppl.  1144] ;  McCreaay  v.  Hartford  F.  Ins. 
Co.,  61  N.  Y.  App.  Div.  583,  70  N.  Y.  Suppl. 
778. 

Pennsylvania. —  Davison  v.  London,  etc.,  F. 
Ins.  Co.,  189  Pa.  St.  132,  42  Atl.  2. 

South  Carolina. —  Stickley  v.  Mobile  Ins. 
Co.,  37  S.  C.  56,  16  S.  E.  280,  838. 

Texas. —  East  Texas  F.  Ins.  Co.  v.  Brown, 
82  Tex.  631,  18  S.  W.  713 ;  Knoxville  F.  Ins. 
Co.  V.  Hird,  4  Tex.  Civ.  App.  82,  23  S.  W. 
393. 

Virginia. —  Wytheville  Ins.  Co.  v.  Stultz, 
87  Va.  629,  13  S.  E.  77. 

United  States. —  Western  Assur.  Co.  v. 
J.  H.  Mohlman  Co.,  83  Fed.  811,  28  C.  C.  A. 
157,  40   L.   R.  A.   561. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1771 
et  seq. 

42.  California. —  Shuggart  e.  Lycoming  F. 
Ins.   bo.,   55    Cal.   408. 

Colorado. —  Strauss  v.  Phenix  Ins.  Co.,  9 
Colo.  App.  386,  48  Pac.   822. 

Illinois. —  Niagara  F.  Ins.  Co.  v.  Heenan, 
181  111.  575,  54  N.  E.  1052  [affirming  81  111. 
App.  678] ;  American  Ins.  Co.  v.  Crawford, 
89  111.   62. 

loioa. —  Harris  v.  Phoenix  Ins.  Co.,  85  Iowa 
238,  52  N.  W.  128;  Rogers  v.  Cedar  Rapids 
Ins.  Co.,  72  Iowa  448,  34  N.  W.  202;  Siltz 
V.  Hawkeye  Ins.  Co.,  71  Iowa  710,  29  N.  W. 
605. 

Kansas, —  Western  Home  Ins.  Co.  v.  Thorpe, 
40  Kan.  255,  19  Pac.  631. 

Massachusetts. —  Cook  v.  North  British, 
etc.,  Ins.  Co.,  181  Mass.  101,  62  N.  E.  1049. 

Michigan. —  Walter  v.  Mutual  City,  etc., 
F.  Ins.  Co.,  120  Mich.  35,  78  N.  W.  1011; 
Briggs  V.  Fireman's  Fund  Ins.  Co.,  65  Mich. 
52,  31  N.  W.  616. 

Missouri. —  Schulter  v.  American  Cent.  Ins. 
Co.,  1  Mo.  App.  285. 

South  Carolina. —  Gandy  v.  Orient  Ins.  Co., 
52  S.  C.  224,  29  S.  E.  655. 

Texas. —  German- American  Ins.  Co.  v.  Wa- 
ters, 10  Tex.  Civ.  App.  363,  30  S.  W.  576. 

United  States.- —  Shaw  v.  Scottish  Commer- 
cial Ins.  Co.,  1  Fed.  761. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1771 
et  seq. 

See,  however.  Names  v.  Dwelling  House  Ins. 
Co.,  95  Iowa  642,  64  N.  W.  628;  Southern 
Ins.  Co.  V.  Estes,  106  Tenn.  472,  62  S.  W.  149, 
82  Am.  St.  Rep.  892,  52  L.  R.  A.  915,  in  both 
of  which  cases  the  instruction  was  held  ap- 
plicable to  the  evidence. 

43.  Rothschild  v.  American  Cent.  Ins.  Co., 
62  Mo.  356;  Brownfield  v.  Phosnix  Ins.  Co., 
35  Mo.  App.  54.  See  also  Wheaton  f.  North 
British,  etc.,  Ins.  Co.,  76  Cal.  415,  18  Pac. 
758,  9  Am.  St.  Rep.  216. 

Instructions  held  unobjectionable  in  this 
respect  see  Fowler  v.  ^tna  F.  Ins.  Co.,  7 
Wend.  (N.  Y.)  270;  Norris  v.  Hartford  F. 
Ins.  Co.,  57  S.  C.  358,  35  S.  E.  572. 
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or  misstate  the  evidence  or  its  effect ; "  but  it  may  instruct  the  jury  by  what  rules 
they  are  governed  in  arriving  at  a  verdict  and  give  them  proper  cautions  in 
regard  thereto.^  The  instructions  are  to  be  construed  as  a  whole,  and  the  fact 
that  one  portion  considered  separately  might  be  open  to  objection  does  not  con- 
stitute error  if  the  charge  is  correct  in  the  entirety.'"  An  instruction  that  covers 
the  case  generally  is  ordinarily  sufficient  in  the  absence  of  a  request  for  further 


Taking  case  from  jury. —  If  there  is  no  evi- 
dence or  if  the  evidence  is  insufficient  in  law 
"to  justify  the  jury  in  finding  a  fact,  the  court 
may  so  instruct.  Packham  v.  German  F.  Ins. 
Co.,  91  Md.  515,  46  Atl.  1066,  80  Am.  St. 
Rep.  461,  50  L.  R.  A.  828;  Spring  Garden 
Mut.  Ins.  Co.  V.  Evans,  9  Md.  1,  66  Am.  Dec. 
.30.  So  it  is  not  error  to  instruct  on  a  spe- 
-cial  issue  whether  plaintiff  was  the  owner 
of  insured  property,  that  if  the  jury  believed 
the  evidence  they  should  answer  in  the  af- 
firmative, where  plaintiff's  possession  under 
-deeds  duly  executed  and  recorded  was  shown, 
and  there  is  no  evidence  impeaching  his  title. 
Nelson  v.  Atlanta  Home  Ins.  Co.,  120  N.  C. 
302,  27  S.  E.  38. 

Where  two  witnesses  contradict  each  other 
as  to  whether  one  of  them  had  given  notice  to 
•another,  who  was  agent  of  defendant  insur- . 
ance  company,  of  subsequent  insurance,  as  re- 
quired by  the  policy,  it  is  not  error  to  charge 
the  jury  that  the  one  could  not  have  sworn 
he  gave  the  notice  unless  he  recollected  giving 
it,  and  that  if  he  did  not  recollect,  he  had 
•committed  perjury.  Carroll  v.  Charter  Oak 
Ins.  Co.,  10  Abb.  Pr.  N.  S.   (N.  Y.)    166. 

44.  C.  A.  Smith  Lumber  Co.  v.  Central 
Manufacturers'  Mut.  Ins.  Co.,  68  Minn.  45, 
70  N.  W.  866;  Worachek  v.  New  Denmark 
Mut.  Home  F.  Ins.  Co.,  102  Wis.  81,  78  N.  W. 
165. 

Oral  and  written  evidence. —  Where  the  evi- 
dence on  the  question  of  a  waiver  by  an  in- 
surance company  of  a  condition  of  a  policy 
requiring  an  appraisal  of  the  amount  of  loss 
■consisted  partly  of  letters  between  xlie  par- 
ties, such  letters  should  be  submitted  to  the 
jury  with  the  other  evidence,  without  in- 
struction as  to  their  legal  effect  standing 
alone.  Davis  v.  Western  Massachusetts  Ins. 
■Co.,  8  R.  I.  277. 

45.  Corson  v.  Iowa  Mut.  F.  Ins.  Assoc,  115 
Iowa  485,  88  N.  W.  1086  (holding  that  an 
instruction  which  in  substance  cautions  the 
jury  against  going  to  extremes  in  finding  the 
value  of  the  property  on  the  eviaence  is  not 
improper)  ;  St.  Louis  Gaslight  Co.  v.  Amer- 
ican F.  Ins.  Co.,  33  Mo.  App.  348  (holding 
that  an  instruction  that  the  jury  are  not 
bound  to  adopt  the  opinion  of  any  -witness, 
but  that  it  is  for  them  to  determine  in  the 
light  of  all  the  circumstances  what  weight 
should  be  given  to  any  opinion,  theory,  or 
conclusion  stated  by  any  witness  is  correct)  ; 
Pennsylvania  F.  Ins.  Co.  v.  Carnahan,  19 
Ohio  Cir.  Ct.  97,  108,  10  Ohio  Cjr.  Dec.  225 
(holding  that  it  is  not  error  for  the  judge 
to  charge  the  jury  that  "the  attorneys  en- 
gaged in  the  trial  of  tliis  case  may  call  your 
attention  to  the  evidence;  they  may  present 
it  in  such  a  way  as  to  best  suit  their  respec- 
tive sides;   and  they  can  comment  upon  the 


testimony,  but  they  have  no  right  to  tell  you 
what  disputed  point  has  been  proven  or  dis- 
proven  " ) . 

Instructions  as  to  arson. —  The  court  may 
instruct  the  jury  on  the  defense  of  arson 
that  they  should  take  into  consideration  the 
serious  nature  of  the  charge.  Pennsylvania 
F.  Ins.  Co.  r.  Carnahan,  19  Ohio  Cir.  Ct.  97, 
10  Ohio  Cir.  Dec.  225.  Contra,  Rothschild  v. 
American  Cent.  Ins.  Co.,  62  Mo.  356.  So  in- 
structing the  jury  to  consider  the  improb- 
ability that  one  will  commit  such  an  act  does 
not  invade  the  province  of  the  jury.  Port- 
land First  Nat.  Bank  c.  Commercial  Assur. 
Co.,  33  Oreg.  43,  52  Pac.  1050.  And  where 
insurer  claims  that  insured  caused  the  fire, 
instructions  that  there  is  no  question  whether 
a  crime  has  been  committed  and  that  a  ver- 
dict for  insurer  could  not  be  used  in  a  crimi- 
nal prosecution  of  insured  are  not  erroneous, 
if  it  is  apparent  that  the  court  intended 
merely  to  caution  the  jury  against  allowing 
the  criminal  phase  of  the  case  to  infiuence 
their  verdict.  Portland  First  Nat.  Bank  v. 
Philadelphia  Fire  Assoc,  33  Oreg.  172,  50 
Pac.  568,  53  Pac.  8.  Where  defendant  charged 
that  thg  fire  was  intentionally  caused  by 
plaintiff,  and,  while  bringing  no  direct  evi- 
dence to  that  effect,  showed  various  circum- 
stances tending  Ho  prove  it,  it  was  error  to 
refuse  a  charge  that  fraudulent  acts  are  gen- 
erally concealed,  and  the  direct  proofs  rest 
wholly  in  the  breasts  of  the  guilty  parties; 
that  the  usual  proofs  of  such  acts  are  the 
facts  and  circumstances  surrounding  the 
transaction,  which,  in  order  to  establish  fraud 
in  any  case,  must  be  such  as  will  convince 
an  ordinarily  prudent  person  and  as  are 
not  susceptible  of  any  reasonable  explana- 
tion consistent  with  the  honesty  of  the  person 
charged.  McWilliams  v.  Cascade  F.  &  M. 
Ins.  Co.,  7  Wash.  48,  34  Pac.  140. 

46.  Illinois. —  North  British,  etc.,  Ins.  Co. 
V.  Steiger,  124  111.  81,.  16  N.  E.  95  [affirming 
26  111.  App.  228]  ;  Mutual  Mill  Ins.  Co.  v. 
Gordon,  121  111.  366,  12  N.  E.  747. 

Iowa. —  Huston  v.  State  Ins.  Co.,  100  Iowa 
402,  69  N.  W.  674;  Eiseman  v.  Hawkeye  Ins. 
Co.,  74  Iowa  11,  36  N.  W.  780;  Siltz  v.  Hawk- 
eye  Ins.  Co.,  71  Iowa  710,  29  N.  W.  605. 

Kentucky. —  German  Ins.  Co.  v.  Read,  13 
S.  W.  1080,  14  S.  W.  595,  12  Ky.  L.  Rep.  371. 

Mississippi. —  See  Phoenix  Ins.  Co.  v.  Sum- 
merfield,  70  Miss.  827,  13  So.  253. 

Texas. —  East  Texas  F.  Ins.  Co.  v.  Brown, 
82  Tex.  631,  18  S.  W.  713.  See,  nowever, 
Moriarty  v.  V.  8.  Fire  Ins.  Co.,  (Civ.  App. 
1898)    49  S.  W.   132. 

United  States. —  Bayly  v.  London,  etc.,  Ins. 
Co.,  2  Fed.  Cas.  No.  1,145. 

See  28  Cent.  Dig.  tit.  "Insurance,"  §  1771 
et  seq. 
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instructions  in  detail.*'  A  proper  request  need  not  ordinarily  be  given  in  its 
exact  language;  it  is  sufficient  if  it  is  covered  in  substance  by  tlie  instructions  as 
given.^     Errors  in  the  instructions  may  be  cured  in  the  trial.** 

4.  Verdict  and  Findings.     The  rules  governing  generaP"  and  speciaP^  ver- 


47.  Nelson  v.  Atlanta  Home  Ins.  Co.,  120 
N.  C.  302,  27  S.  E.  38;  Philadelphia  Fire 
Assoc,  V.  McNerney,  (Tex.  Civ.  App.  1900)  54 
S.  W.  1053 ;  Moriarty  v.  U.  S.  Fire  Ins.  Co., 
(Tex.  Civ.  App.  1898)  49  S.  W.  132.  See  also 
Huston  V.  State  Ins.  Co.,  100  Iowa  402,  69 
N.  W.  674. 

48.  Georgia. —  Georgia  Home  Ins.  Co.  i). 
Campbell,  102  Ga.  106,  29  S.  E.  148. 

Kentuolcy. —  Transatlantic  Ins.  Co.  v.  Bam- 
berger, 11  S.  W.  595,  11  Ky.  L.  Eep.  101. 

Massachusetts. —  Jones  Mfg.  Co.  v.  Manu- 
facturers' Mut.  F.  Ins.  Co.,  62  Mass.  82,  54 
Am.   Dec.   742. 

Mississippi.- —  Moyers  v.  Columbus  Banking, 
etc.,  Co.,  64  Miss.  48,  8  So.  206. 

Wew  Hampshire. —  Taylor  v.  Roger  Wil- 
liams Ins.  Co.,  51  N.  H.  50. 

Wisconsin. —  Knopke  v.  Germantown  Farm- 
ers' Mut.  Ins.  Co.,  99  Wis.  289,  74  N.  W.  795. 

United  States. —  Bayly  v.  London,  etc.,  Ins. 
Co.,  2  Fed.  Cas.  No.   1,145. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1771 
et  seq. 

49.  Mutual  Mill  Ins.  Co.  v.  Gordon,  121 
111.  366,  12  N.  E.  747;  Eiseman  v.  Hawkeye 
Ins.  Co.,  74  Iowa  11,  36  N.  W.  780;  Gandy  v. 
Orient  Ins.  Co.,  52  S.  C.  224,  29  S.  E.  655, 
holding  that  an  erroneous  charge  respecting 
the  amount  which  plaintiff  is  entitle^  to  re- 
cover is  cured  by  a  remittitur  of  the  greatest 
amount  which  could  have  been  given  under 
the  charge.  See,  however.  Pioneer  Mfg.  Co. 
f.  Phcenix  Assur.  Co.,  106  N.  C.  28,  10  S.  E. 
1057,  where  the  error  was  held  not  to  have 
been  cured. 

50.  Germania  F.  Ins.  Co.  v.  Boykin,  12 
Wall.  (U.  S.)  433,  20  L.  ed.  442,  holding 
that  where  four  companies  join  in  one  policy, 
agreeing  to  become  liable  for  one  fourth  each 
of  the  amount  insured,  and  all  are  made  de- 
fendants in  a  suit  on  the  policy,  a  verdict  find- 
ing that  defendants  did  assume  in  manner 
and  form  as  in  the  declaration  alleged  and 
assessing  the  whole  damage  at  the  face  of  the 
policy  is  a  good  verdict. 

51.  See  cases  cited  infra,  this  note. 
Special  findings  must   be   consistent   with 

the  general  verdict  (American  Cent.  Ins.  Co. 
V.  Hathaway,  43  Kan.  399,  23  Pac.  428.  For 
cases  held  unobjectionable  in  this  respect  see 
Phoenix  Ins.  Co.  ■;;.  Eowe,  117  Ind.  202,  20 
N.  E.  122;  Ohio  Farmers'  Ins.  Co.  v.  Scow- 
man,  16  Ind.  App.  205,  44  N.  E.  558,  940), 
and  with  each  other  ( Staehe  v.  St.  Paul  F.  & 
M.  Ins.  Co.,  49  Wis.  89,  5  N.  W.  36,  35  Am. 
Rep.  772,  holding,  however,  that  the  findings 
in  question  were  not  objectionable  in  this 
respect ) .  Where  the  defense  in  an  action  on 
a  policy  is  based  on  the  application,  both  in- 
struments will  be  resorted  to  in  determining 
whether  the  general  verdict  is  consistent  with 
the  special  findings.  Gilbert  v.  American  Ins. 
Co.,  30  Mich.  400. 
Construction. — A  special  verdict  which  finds 
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that  defendant  insured  plaintiff  against  loss 
on  her  one  and  two  story  dwelling-house  is 
a  sufficient  finding  that  she  ownea  the  prop- 
erty at  the  time  it  was  insured.  Insurance 
Co.  of  North  America  v.  Coombs,  19  Ind.  App. 
331,  49  N.  E.  471.  Where  defendant  set  up 
breach  of  conditions  of  the  policy  by  the 
use  of  a  naphtha  torch  to  remove  old  paint 
from  the  building  previous  to  repainting  it,  a 
finding  that  the  method  used  was  "  the 
method  ordinarily  pursued  to  remove  paint 
on  the  outside  of  a  building  preparatory  to 
scraping  it  off,  to  paint  it,"  was  not  equiva- 
lent to  an  affirmative  finding  that  the  change 
of  conditions  occurred  through  the  making  of 
ordinary  repairs  in  a  reasonable  and  proper 
way.  Rockland  First  Cong.  Church  v.  Hol- 
yoke  Mut.  F.  Ins.  Co.,  158  Mass.  475,  33  N.  E. 
572,  35  Am.  St.  Rep.  508,  19  L.  R.  A.  587.  In 
a  verdict  finding  that  the  loss  of  plaintiff 
was  three  thousand  and  sixty-two  dollars,  of 
which  the  sum  of  four  hundred  and  sixty-two 
dollars  is  the  value  of  the  store,  and  two 
thousand  six  hundred  dollars  the  value  of  the 
stock  on  hand,  the  word  "  value  "  should  be 
read  as  meaning  the  damage  on  account  of 
the  destruction  of  the  store  and  goods.  Wynne 
V.  Liverpools,  etc.,  Ins.  Co.,  71  N.  C.  121.  A 
finding  that  the  goods  destroyed  were  at  the 
time  of  the  fire  worth  a  certain  amount  is 
equivalent  to  a  finding  that  such  amount  was 
their  actual  cash  value.  German  Ins.  Co.  v. 
Norris,  11  Tex.  Civ.  App.  250,  32  S.  W.  727. 
Necessity  of  findings  on  particular  facts. — 
A  judgment  in  favor  of  plaintiff,  rendered  on 
a  special  verdict  which  does  not  find  that 
plaintiff  was  the  owner  at  the  time  of  the 
fire,  will  be  reversed,  but  a  finding  that 
plaintiff  was  owner  of  the  property  when 
it  was  insured  is  sufficiently  implied  in 
a  finding  that  defendant  insured  plaintiff 
against  loss  on  the  property.  Insurance  Co.  of 
North  America  Co.  v.  Coombs,  19  Ind.  App. 
331,  49  N.  E.  471.  The  failure  to  find  that 
notice  of  loss  under  the  policy  of  insurance 
declared  upon  was  given  within  a  reasonable 
time  is  not  supplied  by  a  finding  that  defend- 
ant received  from  plaintiff  "  proof  of  loss." 
German  P.  Ins.  Co.  v.  Columbia  Encaustic 
Tile  Co.,  11  Ind.  App.  385,  39  N.  E.  304.  It 
is  not  necessary  that  a  special  verdict  finding 
the  facts  should  find  the  conditions  and  pro- 
visions of  the  policy,  where  such  policy  is  set 
out  in,  and  made  part  of,  the  complaint. 
Evans  v.  Queen  Ins.  Co.,  5  Ind.  App.  198,  31 
N.  E.  843.  A  special  verdict  that  plaintiffs 
owned  the  lumber  insured,  that  the  quantity 
was  greater  in  value  than  the  insurance  sought 
to  be  recovered,  that  the  lumber  was  not  piled 
three  hundred  feet  from  the  mill,  and  that 
the  fire  was  caused  by  a  general  forest  con- 
flagration, is  defective  for  failure  to  state  the 
terms  of  the  policy,  and  that  any  lumber  was 
destroyed  by  fire,  and  should  be  set  aside. 
MeOormick  v.  Royal  Ins.  Co.,  163  Pa.  St.  184, 
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diets  and  findings  by  the  court  ^^  in  actions  on  fire-insurance  policies  are  tlie  same 
as  those  tliat  apply  in  civil  actions  generally.^^ 

I.  New  Trial.  New  trials  of  actions  on  fire-insurance  policies  are  governed 
by  the  same  rules  that  apply  in  civil  actions  generally.^* 

J.  Judgment  °^  —  1.  General  Rules  —  a.  In  General.  If  the  policy  stipulates 
that  the  loss  shall  be  payable  to  a  mortgagee  of  the  insured  premises,  and  he  is 
a  party  plaintiff,  judgment  for  the  amount  recovered  should  be  awarded  to  him.^° 
In  a  proper  case  judgment  may  be  rendered  for  defendant  notwithstanding  a 
general  verdict  against  it.^' 

ta.  Conformity  to  Pleadings,  Evidence,  and  Verdict.  Following  the  rules 
relating  to  judgments  in  general  the  judgment  must  conform  to  the  pleadings  ^ 


29  Atl.  747.  A  special  verdict  must  find  all 
the  material  facts  even  if  the  evidence  be  un- 
disputed. Bartow  v.  Northern  Assur.  Co.,  10 
S.  D.  132,  72  N.  W.  86.  Where  there  is  evi- 
dence 'pro  and  con  on  the  issue  whether  insurer 
waived  a  provision  avoiding  the  policy  in  suit, 
the  special  verdict  should  state  whether  the 
provision  was  waived.  McFetridge  v.  Ameri- 
can F.  Ins.  Co.,  90  Wis.  138,  62  N.  W.  938. 

Propriety  of  special  interrogatoiies. — ^Where 
fraudulent  overvaluation  of  plaintiff's  stock 
was  claimed  as  a  defense  to  an  action  on  a 
policy  of  fire  insurance,  and  it  appeared  that 
the  stock  had  been  shipped  from  one  town  to 
another  on  removal  by  plaintiff,  a,  special 
interrogatory  which  sought  to  have  the  jury 
find  whether  all  the  goods  claimed  to  have 
been  destroyed  by  plaintiff  were  placed  in 
his  stock  at  the  place  to  which  he  removed  is 
not  objectionable  as  being  equivalent  to  a 
general  finding  for  plaintiff  or  defendant  on 
the  issue ;  and  interrogatories  having  no  direct 
bearing  on  the  facts  in  issue  should  not  be 
submitted  to  the  jury.  Goldstein  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  124  Iowa  143,  99  N.  W. 
696.  Since  a  special  verdict  should  find  ulti- 
mate facts  special  interrogatories  calling  for 
the  method  or  elements  considered  in  reach- 
ing such  facts  are  improper.  Read  v.  State 
Ins.  Co.,  103  Iowa  307,  72  N.  W.  665,  64 
Am.  St.  Rep.  180.  Where  the  account- 
books  of  insured  are  admitted  without  ob- 
jection to  show  the  amount  and  value  of 
the  goods  at  the  time  of  the  fire,  and  evidence 
is  also  admitted  to  explain  alterations  in  the 
account,  but  no  request  is  made  by  the  de- 
fendant to  exclude  the  books  as  evidence  on 
account  of  presumptions  raised  against  them 
by  the  fact  of  such  alterations,  it  is  not 
error  to  submit  the  question,  "  Have  the  ac- 
count books  of  plaintiff  been  falsely  or  fraud- 
ulently altered  ?  "  Kelly  v.  Indemnity  F.  Ins. 
Co.,  38  N.  Y.  322.  Special  interrogatories  re- 
lating to  matters  not  in  dispute  should  not 
be  submitted.  Runkle  f.  Hartford  Ins.  Co., 
99  Iowa  414,  68  N.  W.  712;  Grubbs  v.  North 
Carolina  Home  Ins.  Co.,  108  N.  C.  172,  13 
S.  E.  236,  22  Am.  St.  Rep.  62. 

Setting  aside  findings. —  If  the  evidence  of 
the  value  of  the  goods  destroyed  is  conflicting, 
the  trial  court  is  not  justified  in  setting 
aside  the  jury's  findings  of  value,  and  award- 
ing plaintiff  the  full  amount  of  the  policy. 
Thorne  v.  ^tna  Ins.  Co.,  102  Wis.  593,  78 
N.  W.  920. 


53.  Regard  v.  California  Ins.  Co.,  (Cal. 
1886)  11  Pac.  594  (holding  that  where  a 
policy  provides  that  in  no  case  shall  the  re- 
covery be  greater  than  the  actual  damage  or 
cash  value  of  the  property,  a  finding  that  the 
loss  sustained  on  account  of  the  destruction 
of  a  building  by  fire  was  a  certain  sum,  the 
amount  insured  for,  is  sufiicient,  and  the 
court  need  not  state  the  evidential  fact  that 
the  cash  value  of  the  property  when  destroyed 
was  a  certain  sum)  ;  Milwaukee  F.  Ins.  Co.  v. 
Todd,  32  lud.  App.  214,  67  N.  E.  697  (holding 
that  the  court  should  state  in  its  special 
finding  that  insured  owned  the  property  at 
the  time  of  loss,  and  the  absence  of  such  a 
statement  in  the  special  finding  is  to  be 
treated  as  indicating  that  the  court  did  not 
find  such  to  be  the  fact). 

53.  See,  generally.  Trial.    See  also  Instje- 

ANCE. 

54.  Bebee  v.  Hartford  County  Mut.  F.  Ins. 
Co.,  25  Conn.  51,  65  Am.  Dec.  553;  Nudd  f. 
Home  Ins.  Co.,  25  Minn.  100.  See,  gener.allj'. 
New  Tbial.     See  also  Insueance. 

55.  See,  generally,  Judgments.  See  also 
Insubance. 

56.  Fred  Miller  Brewing  Co.  v.  Capital  Ins. 
Co.,  Ill  Iowa  590,  82  N.  W.  1023,  82  Am.  St. 
Rep.  529. 

57.  Gross  v.  St.  Paul  F.  &  M.  Ins.  Co.,  22 
Fed.  74,  so  holding  where  a  policy  provides 
for  the  examination  of  insured  under  oath 
touching  his  loss,  and  the  jury  finds  in  answer 
to  special  questions  that  insured  has  refused 
to  submit  to  examination  on  request,  and 
plaintiff  has  not  moved  to  compel  defendant 
to  elect  whether  it  will  rely  on  such  defense 
or  on  that  of  loss  by  the  wrongful  act  of  in- 
sured, which  defendant  has  also  pleaded. 

58.  See,  generally,  Judgments.  See  also 
Insubance. 

Judgment  on  award  in  action  on  policy. — 
In  code  practice  judgment  may  be  rendered 
against  defendant  on  an  award  where  plain- 
tiff seeks  to  set  aside  the  award  and  recover 
on  the  policy  and  fails  as  to  the  former  relief. 
Maher  t>.  Home  Ins.  Co.,  75  N.  Y.  App.  Div. 
226,  78  N.  Y.  Suppl.  44. 

Judgment  on  policy  sought  to  be  reformed. 
—  Under  a  prayer  for  general  relief  plaintiff 
may  recover  the  amount  of  the  policy  as 
written,  although  his  petition  sought  a  re- 
formation of  the  policy,  which  was  denied. 
Wagner  v.  Westchester  F.  Ins.  Co.,  92  Tex. 
549,  50  S.  W.  569.     See  also  State  Trust  Co. 
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and  the  evidence.^'  And  similarly  the  judgment,  to  be  Talid  and  regular,  must 
conform  to  the  verdict  or  findings.^ 

e.  Amount  of  Recovery."  In  case  of  a  total  loss  the  amount  of  the  recovery 
is  the  amount  of  the  policy,'^  less  any  depreciation  in  value  from  the  date  of  the 
policy  to  the  time  of  the  loss,*'  in  the  absence  of  other  provisions  to  the  contrary." 
In  the  case  of  a  partial  loss,  in  the  absence  of  different  provisions  in  the  policy, 
the  measure  of  recovery  is  the  difference  between  the  value  of  the  property  whole 
and  its  value  as  damaged  within  the  amount  of  the  policy."' 

d.  Motion  in  Arrest.  The  objection  that  the  action  was  prematurely  brought 
may  be  taken  by  motion  in  arrest  of  judgment.*" 

2.  By  Default."'     The  propriety  of  entering  a  judgment  by  default  in  an 


V.  Scottish  Union,  etc.,  Ins.  Co.,  119  Ga.  672, 
46  S.  E.  855. 

Legal  or  equitable  cause  of  action. —  In  ju- 
risdictions where  legal  and  equitable  causes 
of  action  may  be  joined  plaintiff  may  have 
judgment  on  the  former,  although  he  fails  on 
the  latter.  State  Trust  Co.  v.  Scottish  Union, 
etc.,  Ins.  Co.,  119  Ga.  672,  46  S.  E.  855. 

Suing  on  one  theory  and  recovering  on  an- 
other.—  Where  plaintiff  sought  to  recover  on 
a  fire  policy  as  assignee,  and  alleged  per- 
formance of  the  conditions  precedent  by  the 
assignor,  and  the  jury  found  that  such  con- 
ditions had  not  been  performed  by  the  as- 
signor, but  found  facts  which  would  warrant 
a  recovery  by  plaintiff  as  subrogated  to  the 
rights  of  a  mortgagee,  judgment  for  plaintiff 
was  erroneous.  Hanover  F.  Ins.  Co.  v.  John- 
son, 26  Ind.  App.  122,  57  N.  E.  277. 

Judgment  for  partial  loss  under  declaration 
for  total  loss  see  supra,  XXI,  F,  8,  b,   ( i ) . 

59.  Hopkins  v.  Hawkeye  Ins.  Co.,  57  Iowa 
203,  10  N.  W.  605,  42  Am.  Eep.  41,  holding 
that  although,  in  an  action  on  an  insurance 
policy,  the  sole  defense  is  the  non-payment 
of  the  premium  notes,  nevertheless  plaintiff 
cannot  recover  more  than  the  application, 
which  was  made  a  part  of  his  own  ease, 
showed  he  was  entitled  to  after  making  the 
reduction  therein  stipulated  on  account  of 
an  encumbrance  on  the  property. 

Necessity  of  evidence. —  No  judgment  can 
be  rendered  in  favor  of  an  intervener  who 
offers  no  evidence  as  a  basis  therefor.  Grant 
V.  Buchanan,  (Tex.  Civ.  App.  1904)  81  S.  W. 
820. 

SufSciency  of  evidence  to  support  verdict 
see  supra,  XXI,  G,  2;  infra,  XXI,  M,  3,  b. 

60.  Commonwealth's  Ins.  Co.  v.  Monninger, 
18  Ind.  352  (holding  that  the  statute  author- 
izing judgment  for  a  sum  larger  than  the 
verdict  in  actions  on  policies  where  plain- 
tiffs are  entitled  to  a  certain  per  cent  dam- 
ages refers  to  domestic  corporations  only)  ; 
Hanover  F.  Ins.  Co.  v.  Johnson,  26  Ind.  App. 
122,  57  N.  B.  277.  Where,  however,  it  was  ad- 
mitted that  the  parties  had  fixed  the  amount 
due  by  arbitrators,  but  the  amount  of  the 
award  was  disputed,  and  the  jury  by  special 
verdict  found  the  amount,  which  was  larger 
than  the  policy,  the  question  of  amount  of 
the  judgment  became  one  of  law,  and  the 
court  could  enter  one  of  the  amount  of  the 
policy.  Imperial  F.  Ins.  Co.  v.  Kiernan,  83 
Ky.  468. 

[XXI,  J,  1,  b] 


61.  Conformity  of  judgment  to  pleadings, 
evidence,  and  verdict  see  supra,  XXI,  J,  1,  b. 

Attorney's  fees  see  infra,  XXI,  L,  3. 

Damages  for  delay  or  refusal  to  pay  loss 
see  infra,  XXI,  L,  2. 

Harmless  error  see  infra,  XXI,  M,  3,  c. 

Interest  see  infra,  XXI,  L,  1. 

Sufficiency  of  evidence  to  support  judgment 
see  supra,  XXI,  G,  2,  f ;  infra,  XXI,  M,  3,  b. 

62.  Welsh  V.  London  Assur.  Corp.,  151  Pa. 
St.  607,  25  Atl.  142,  31  Am.  St.  Rep.  786, 
holding  that  where  an  insurance  company, 
knowing  that  insured  is  a  life-tenant, 
through  a,  mistake  of  its  agent  issued  the 
policy  on  the  fee  and  collected  the  full  pre- 
mium, insured  may  recover  the  entire  loss, 
the  company  being  protected  by  the  judg- 
ment, and  insured  being  a  trustee  for  the 
benefit  of  the  remainder-men. 

63.  Marshal  v.  American  Guarantee  Mut. 
F.  Ins.  Co.,  80  Mo.  App.  18. 

64.  Continental  Ins.  Co.  v.  Coons,  14  Ky. 
L.  Rep.  110,  holding  that  where  a  policy  pro- 
vides that  if  other  insurance  on  the  same 
property  is  taken  with  the  consent  of  the 
company,  the  company  shall  be  liable  only 
for  its  proportion  of  the  loss,  a  judgment  for 
the  full  amount  of  the  policy  is  erroneous, 
if  plaintiff's  pleadings  show  that  additional 
insurance  was  taken. 

65.  German  Ins.  Co.  v.  Everett,  18  Tex. 
Civ.  Api).  514,  46  S.  W.  95. 

If  the  items  of  loss  are  severable  the  amount 
recoverable  on  account  of  each  item  is  the 
amount  limited  to  that  item  in  the  policy. 
Hooker  v.  Continental  Ins.  Co.,  (Nebr.  1903) 
96  N.  W.  663. 

Fair  value. —  Where  the  evidence  in  an  ac- 
tion on  a  policy  fails  to  show  that  the  prop- 
erty destroyed  had  a  distinctly  recognized 
market  value,  it  is  not  error  to  instruct  the 
jury  to  allow  the  fair  value  of  such  property. 
Gere  v.  Council  Bluffs  Ins.  Co.,  67  Iowa  272, 
23  N.  W.  137,  25  N.  W.  159. 

66.  Woodcock  v.  Hawkeye  Ins.  Co.,  97 
Iowa  562,  66  N.  W.  764,  holding  that  if  a 
statute  prohibits  the  bringing  of  an  action 
to  recover  on  an  insurance  policy  within 
ninety  days  after  notice  of  loss  is  given,  and 
an  action  is  broufrlit  before  the  expiration 
of  such  time,  the  objection  may  be  raised  by 
motion  in  arrest  of  judgment. 

67.  As  affected  by  sufficiency  of  service  of 
process  on  foreign  insurance  company  see 
Process. 
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action  on  a  fire-insurance  policy  is  generally  governed  by  statute  or  rule  of 
court.** 

K.  Execution.  The  enforcement  of  the  judgment  in  an  action  on  a  fire- 
insurance  policy  is  governed  generally  hy  the  rules  applicable  to  judgments  in 
actions  of  contract  in  general.** 

L.  Interest,  Damages,  and  Attorney's  Fees — i.  recovery  of  interest. 
Where  the  time  for  payment  of  tlie  insurance  money  is  specific,  as  for  instance 
sixty  days  after  furnishing  of  proofs  of  loss,  interest  on  the  amount  subsequently 
found  due  should  be  allowed  from  that  date  as  a  matter  of  law.™    Interest, 


68.  See  the  statutes  and  rules  of  court  of 
the  different   states. 

Action  on  policy  as  one  "  for  the  recovery 
of  money  only." — An  action  on  an  insurance 
policy  is  "  for  the  recovery  of  money  only," 
although  the  damages  demanded  are  unliqui- 
dated, within  Wis.  Eev.  St.  §  2891,  subd.  1, 
providing  that  the  clerk  after  default  may 
enter  judgment  for  the  amount  demanded 
without  proof.  Sehobacher  v.  Germantown 
Farmers'  Mut.  Ins.  Co.,  59  Wis.  86,  17  N.  W. 
969. 

Actiom  on  policy  as  "  founded  on  an  instru- 
ment in  writing  ascertaining  the  plaintiff's 
demand." — An  action  on  a  fire-insurance  pol- 
icy not  being  "  founded  on  an  instrument  in 
writing  ascertaining  the  plaintiff's  demand," 
within  the  meaning  of  Ala.  Code,  §  2740, 
judgment  cannot  be  rendered  without  the  in- 
tervention of  a  jury  to  ascertain  the  amount 
of  plaintiff's  damage.  North  Alabama  Home 
Protection  v.  Caldwell,  85  Ala.  607,  5  So. 
338;  Manhattan  F.  Ins.  Co.  v.  Fowler,  76 
Ala.   372. 

Action  on  policy  as  founded  on  "writing 
for  the  payment  of  money." —  A  policy  of  fire 
insurance  containing  a  provision  that  if  there 
be  other  insurance  on  the  property  the  loss, 
if  any,  shall  be  adjusted  among  the  several 
insurers,  is  not  a  "  writing  for  the  payment 
of  money,"  within  Va.  Code,  §  3285,  dis- 
pensing with  an  inquiry  of  damages  in  an 
action  on  such  writing  in  case  of  judgment 
by  default.  Commercial  Union  Assur.  Co.  v. 
Everhart,  88  Va.  952,  14  S.  E.  836.  To  the 
contrary  see  Lycoming  F.  Ins.  Co.  ■;;.  Dick- 
inson, 4  Wkly.  Notes  Cas.  (Pa.)  271,  holding 
that  a  policy  of  fire  insurance  is  an  instru- 
ment of  writing  for  the  payment  of  money 
within  the  rule  of  the  common  pleas  allowing 
judgments  to  be  entered  iii  suits  upon  such 
instruments  for  want  of  ah  affidavit  of  de- 
fense. 

Where  loss  has  been  ascertained  as  provided 
by  policy. —  Where  plaintiff  files  his  declara- 
tion together  with  the  policy,  and  makes  affi- 
davit showing  the  amount  claimed  to  be  due, 
and  it  appears  by  the  terms  of  the  policy 
that  the  method  of  ascertaining  the  amount 
due  in  ease  of  loss  is  prescribed  therein,  and 
that  plaintiff  has  ascertained  such  loss  ac- 
cording to  its  terms,  and  made  oath  thereto, 
he  is  entitled  to  a  judgment  by  default  under 
Md.  Acts  (1864),  c.  6,  §  6,  regulating  prac- 
tice in  certain  cases  in  Baltimore  city,  for 
the  want  of  a  sworn  plea  filed  to  the  rule 
day  by  defendants;  and  that  the  data  neces- 
sary to  enable  the  amount  due  to  be  ascer- 


tained appears  in  the  policy,  and  justifies 
plaintiff  in  verifying  the  same  by  his  oath. 
Orient  Mut.  Ins.  Co.  v.  Andrews,  66  Md.  371, 
7  Atl.  693. 

Where  promise  to  pay  is  contingent. — 
Where  a  policy  contained  only  a  contingent 
promise  to  pay,  and  was  therefore  not  within 
the  affidavit  of  defense  law,  a  judgment  by 
default  for  want  of  an  affidavit  of  defense 
was  properly  stricken  from  the  record. 
Makin  v.  Insurance  Co.,  1  Wkly.  Notes  Cas. 
(Pa.)   101. 

69.  See,  generally.  Executions,  17  Cyc. 
878  et  seq.     See  also  IjStsubance. 

Where  judgment  is  recovered  on  a  Lloyd's 
policy  against  the  attorneys  in  fact  as  such, 
an  execution  may  properly  be  issued  under 
N.  Y.  Code  Civ.  Proc.  §  1371,  directing  its 
satisfaction  from  a  trust  fund  delivered  to 
and  held  by  them  under  the  terms  of  the 
policy  upon  an  express  trust  for  the  satis- 
faction of  such  judgments;  and  upon  its  re- 
turn unsatisfied  supplementary  proceedings 
may  be  instituted  against  defendants  for  the 
purpose  of  reaching  the  fund.  Matter  of 
Gough,  31  N.  Y.  App.  Div.  307,  52  N.  Y. 
Suppl.  627. 

70.  Florida. — Hanover  F.  Ins.  Co.  v.  Lewis, 
28  Fla.  209,  10  So.  297. 

Illinois. —  Knickerbocker  Ins.  Co.  v.  Gould, 
80  111.  388;  Peoria  M.  &  F.  Ins.  Co.  v. 
Lewis,  18  111.  553. 

Kentucky. —  Home  Ins.  Co.  v.  Patterson, 
12  Ky.  L.  Eep.  941. 

Massachusetts. —  Hardy  v.  Lancashire  Ins. 
Co.,  166  Mass.  210,  44  N.  E.  209,  55  Am.  St. 
Eep.  395,  33  L.  E.  A.  241.  But  see  Oriental 
Bank  v.  Tremont  Ins.  Co.,  4  Mete.  1. 

Montana. —  Eandall  v.  Lancashire  Ins.  Co., 
10  Mont.  367,  25  Pac.  961 ;  Randall  v.  Ameri- 
can F.  Ins.  Co.,  10  Mont.  340,  25  Pac.  953, 
24  Am.  St.  Rep.  50;  Randall  v.  Liverpool, 
etc.,  Ins.  Co.,  10  Mont.  368,  25  Pac.  962. 

New  York. —  Hastings  v.  Westchester  F. 
Ins.  Co.,  73  N.  Y.  141  [affirming  12  Hun 
416]. 

Ohio. —  Webb  v.  Protection  Ins.  Co.,  6 
Ohio  456. 

United  States. —  Reading  Ins.  Co.  v.  Egel- 
hoff,  115  Fed.  393;  Huchberger  v.  Home  F. 
Ins.  Co.,  12  Fed.  Cas.  No.  6,821,  5  Biss.  106. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1494. 

Interest  should  not  be  allowed  from  the 
date  of  the  loss,  under  such  a  policy,  but  only 
from  the  date  when  the  insurance  becomes 
payable  by  the  terras  of  the  policy.  Phoenix 
Ins.  Co.  V.  Public  Parks  Amusement  Co.,  63 
Ark.  187,  37  S.  W.  959;  Southern  Ins.  Co.  v. 
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however,  should  not  be  allowed  for  a  period  of  delay  caused  by  the  default  or 
negligence  of  the  plaintiflE  himself.'''' 

2.  Damages  For  Delay  or  Refusal  to  Pay  Loss.  By  statute  in  some  states 
damages  may  be  assessed  for  vexatious  or  iinreasonable  delay  or  refusal  to  pay 
the  amount  of  the  loss.''^ 

3.  ATTORNEY'S  FEES.  In  some  states  there  are  statutory  provisions  for  allowing 
attorney's  fees  to  the  successful  plaintiff  in  an  action  on  a  fire-insurance  policy 
where  it  appears  that  the  company  has  in  bad  faith  or  without  reasonable  ground 
refused  or  unreasonably  delayed  payment  of  the  amount  of  the  loss.''^  Such  pro- 
visions are  not  unconstitutional.'''*  To  recover  the  fees  the  complaint  should  spe- 
cifically demand  them ; '''  but  a  demand  in  writing  when  the  judgment  is  rendered 
may  be  treated  as  a  proper  amendment  of  the  complaint.''^     What  is  a  "  reason- 


White,  58  Ark.  277,  24  S.  W.  425;  White  v. 
Farmers'  Mut.  F.  Ins.  Co.,  97  Mo.  App.  590,  71 
S.  W.  707 ;  Queen  Ins.  Co.  v.  Jefferson  Ice  Co., 
64  Tex.  578.  But  if  by  waiver  of  proofs  the 
time  of  payment  does  not  become  fixed  under 
such  a  stipulation,  interest  may  be  recovered 
from  the  time  of  loss.  Hartford  F.  Ins.  Co. 
V.  Landfare,  63  Nebr.  559,  88  N.  W.  779; 
Western,  etc..  Pipe  Lines  v.  Home  Ins.  Co., 
145  Pa.  St.  346,  22  Atl.  665,  27  Am.  Rep. 
703;  Glover  v.  Rochester-German  Ins.  Co.,  11 
Wash.   143,  39  Pac.  380. 

If  the  amount  is  left  to  be  adjusted  by  the 
parties,  and  there  is  no  specific  provision  as 
to  lime  of  payment,  interest  is  recoverable 
only  from  time  of  bringing  suit.  Queen  Ins. 
Co.  v.  Dearborn  Sav.,  etc.,  Assoc.,  175  111.  115, 
51  N.  E.  717;  Gettwerth  v.  Teutonia  Ins.  Co., 
29  La.  Ann.  30;  Hutchinson  v.  Liverpool 
etc.,  Ins.  Co.,  153  Mass.  143,  26  N.  E.  439, 
10  L.  R.  A.  558;  Thwing  v.  Great  Western 
Ins.  Co.,  Ill  Mass.  93;  People  v.  Highland 
Mut.  F.  Ins.  Co.,  26  Misc.  (N.  Y.)  205,  56 
N.  Y.  Suppl.  83;  McLaughlin  v.  Washington 
County  Mut.  Ins.  Co.,  23  Wend.   (N.  Y.)  525. 

If  there  is  provision  for  payment  depending 
on  adjustment  interest  runs  from  the  time  of 
such  adjustment.  Schrepfer  v.  Rockford  Ins. 
Co.,  77  Minn.  291,  79  N.  W.  1005;  Schmitt 
V.  Boston  Ins.  Co.,  82  N.  Y.  App.  Div.  234, 
81  N.  Y.  Suppl.  767. 

In  a  suit  to  set  aside  an  award  and  recover 
on  the  policy  if  the  award  is  upheld  and  de- 
fendant adjudged  liable  for  the  amount  in- 
terest should  not  be  allowed.  Stemmer  v. 
Scottish  Union,  etc.,  Ins.  Co.,  33  Oreg.  65, 
49  Pac.  588,  53  Pac.  498. 

Even  where  interest  is  not  recoverable,  the 
jury  as  a  matter  of  right  may  as  in  other  eases 
of  unliquidated  damages  add  interest  in  mak- 
ing up  their  verdict.  Marthinson  v.  North 
British,  etc.,  Ins.  Co.,  64  Mich.  372,  37  N.  W. 
291;  Anonymous,  1  .Johns.  (N.  Y.)'  315; 
Budd  V.  Union  Ins.  Co.,  4  McCord   (S.  C.l   1. 

The  law  of  the  forum  determines  the  rule 
as  to  interest.  Lancashire  Ins.  Co.  v.  Bar- 
nard, 111  Fed.  702,  49  C.  C.  A.  559. 

71.  Schrepfer  r.  Rockford  Ins.  Co.,  77 
Minn.  291,  79  N.  W.  1005. 

72.  Georgia. —  Phenix  Ins.  Co.  v.  Clay,  101 
Ga.  331,  28  S.  E.  853.  65  Am.  St.  Rep.  307, 
where  refusal  to  pay  is  in  bad  faith. 

Indiana. —  Commonwealth  Ins.  Co.  v.  Mon- 
ninger,  18  Ind.  352. 
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Missouri. —  Blackwell  v.  American  Cent. 
Ins.  Co.,  80  Mo.  App.  75;  Sappington  v.  St. 
Joseph  Town  Mut.  F.  Ins.  Co.,  77  Mo.  App. 
270;  Ramsey  v.  Philadelphia  Underwriter's 
Assoc,  71  Mo.  App.  380. 

Texas. —  ^tna  L.  Ins.  Co.  v.  Parker,  30 
Tex.  Civ.  App.  521,  72  S.  W.  621. 

United  States. —  Mack  v.  Lancashire  Ins. 
Co.,  4  Fed.  59,  2  MeCrary  211. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1498. 

73.  Florida.— naitford  F.  Ins.  Co.  v.  Red- 
ding,   (1904)    37  So.  62. 

Georgia. —  Phenix  Ins.  Co.  v.  Clay,  101 
Ga.  331,  28  S.  E.  853,  65  Am.  St.  Rep.  307; 
Watertown  F.  Ins.  Co.  v.  Grehan,  74  Ga. 
642;  Cotton  States  L.  Ins.  Co.  ■;;.  Edwards, 
74  Ga.  220. 

Kansas. — Alliance  Co-operative  Ins.  Co.  v. 
Corbett,  69  Kan.  564,  77  Pac.  108. 

Missouri. —  Thompson  v.  Traders'  Ins.  Co., 
169  Mo.  12,  68  S.  W.  889. 

Nebraska. —  American  F.  Ins.  Co.  v.  Land- 
fare,  56  Nebr.  482,  76  N.  W.  1068;  Home  F. 
Ins.  Co.  V.  Weed,  55  Nebr.  146,  75  N.  W. 
539;  Hartford  F.  Ins.  Co.  v.  Corey,  53  Nebr. 
209,  73  N.  W.  674;  Home  F.  Ins.  Co.  v. 
Skoumal,  51  Nebr.  655,  71  N.  W.  290;  Eddy 
V.  German  Ins,  Co.,  51  Nebr.  291,  70  N.  W. 
947;  Omaha  F.  Ins.  Co.  v.  Thompson,  50 
Nebr.  580,  70  N.  W.  30;  Hanover  F.  Ins. 
Co.  V.  Gustin,  40  Nebr.  828,  59  N.  W. 
375. 

Wisconsin. —  St.  Clara  Female  Academy  v. 
Northwestern  Nat.  Ins.  Co.,  98  Wis.  257,  73 
N.  W.  767,  67  Am.  St.  Rep.  805. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1806. 
And  see,  generally,  as  to  attorney's  fees. 
Costs,  11  Cyc.  104  et  seij. 

Under  the  Nebraska  statute  the  supreme 
court  cannot  allow  an  additional  fee  for 
services  in  that  court.  Home  F.  Ins.  Co.  v. 
Skoumal,  51  Nebr.  855,  71  N.  W.  290. 

74.  Hartford  F.  Ins.  Co.  v.  Redding,  (Fla. 
1904)  37  So.  62;  Hartford  F.  Ins.  Co.  v. 
Warbritton,  66  Kan.  93',  71  Pac.  278;  Shaw- 
nee F.  Ins.  Co.  V.  Bajrha,  8  Kan.  App.  169, 
55  Pac.  474;  Lansing  v.  Commercial  Union 
Assur.  Co.,  (Nebr.  1903)'  93  N.  W.  756; 
Farmers'  Mut.  Ins.  Co.  v.  Cole,  (Nebr.  1903) 
93  N.  W.  730. 

75.  German  Ins.  Co.  v.  Eddy,  37  Nebr.  461, 
55  N.  W.  1073. 

76.  Hartford  F.  Ins.  Co.  v.  Corey,  53  Nebr. 
209,  73  N.  W.  674. 
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able "  fee  within  the  statute,  wliere  the  latter   is  evidently  not  of  a  punitive 
character  but  designed  to  provide  indemnity,  is  to  be  determined  by  the  court." 

M.  Appeal  and  Error  ™  —  1.  Presentation  and  Reservation  in  Lower  Court 
OF  Grohnds  of  Review.  As  a  rule  questions  of  whatever  nature  not  raised  in  the 
trial  court  "''^  or  in  the  application  for  new  trial  ^  will  not  be  noticed  on  appeal. 

2.  Record.  A  party  alleging  error  as  ground  for  reversal  must  show  the  error 
complained  of  affirmatively  and  clearly  by  the  record.^' 

3.  Review  —  a.  In  General.  The  decision  of  the  trial  cOurt  as  to  the  sub- 
mission of  questions  of  fact  to  the  jury  will  not  ordinarily  be  reviewed  on 
appeal ;  ^  and  an  appellate  court  will  not  review  the  jtfdgment  of  an  intermediate 


77.  Alliance  Co-operative  Ins.  Co.  v.  Cor- 
tett,  69  Kan.  564,  77  Pac.  108. 

78.  See,  generally,  TippBAL  and  Ereok. 
See  also  Insurance. 

79.  California. —  Wheaton  v.  North  Brit- 
ish, etc.,  Ins.  Co.,  76  Cal.  415,  18  Pae.  758, 
9  Am.  St.  Eep.  216,  misleading  instruction 
as  to  waiver  of  forfeiture  for  misrepresen- 
tation. 

Illinois. —  Insurance  Co.  of  North  Amer- 
ica V.  Bird,  175  111.  42,  51  N.  E.  686,  vari- 
ance between  pleading  and  proof. 

Indiana. —  North  British,  etc.,  Ins.  Co.  v. 
Crutchfield,  108  Ind.  518,  9  N.  E.  458,  suffi- 
ciency of  evidence  of  proofs  of  loss. 

Kansas. —  Swedish  American  Ins.  Co.  v. 
Knutson,  67  Kan.  71,  72  Pac.  526,  100  Am. 
St.  Rep.  382  (failure  to  instruct)  ;  Western 
Massachusetts  Ins.  Co.  v.  Duffey,  2  Kan.  347 
( indefiniteness  of  petition). 

Louisiana. — Theodore  v.  New  Orleans  Mut. 
Ins.  Assoc,  28  La.  Ann.  917. 

Missouri. —  Swearingcr  v.  Pacifio  P.  Ins. 
Co.,  66  Mo.  App.  90,  failure  of  plaintiff  to 
demand  arbitration. 

New  York. —  Adams  v.  Greenwich  Ins.  Co., 
70  N.  Y.  166  (holding  that  a  motion  for  a  non- 
suit on  the  ground  that  there  was  no  proof 
of  plaintiff's  right  or  title  to  recover  the 
amount  of  loss  does  not  cover  a  defect  in  the 
title  of  insured,  or  any  breach  of  a  condition 
of  the  policy  by  reason  thereof,  and  hence 
that  such  objection  is  not  available  on 
appeal)  ;  Linde  v.  Republic  F.  Ins.  Co.,  50 
N.  Y.  Super.  Ct.  362  (holding  that  where 
an  award  was  pleaded  as  a  bar  to  recovery 
of  greater  damages  than  were  therein  given, 
and  the  court  directed  a  verdict  in  ac- 
cordance therewith,  and  no  exception  was 
taken  or  request  made  to  go  to  the  jury, 
but  plaintiff  asked  that  the  court  direct  a 
verdict  for  a  lesser  sum,  which  was  refused, 
and  exception  taken,  plaintiff  has  no  remedy 
on  appeal,  although  the  award  pleaded  was 
invalid  for  lack  of  due  notice  to  plaintiff, 
unless  the  evidence  shows  as  a  matter  of  law 
that  plaintiff  was  entitled  to  the  direction 
asked)  ;  Van  Deusen  v.  Charter  Oak  P.  &  M. 
Ins.  Co.,  1  Rob.  55,  1  Abb.  Pr.  N.  S.  349 
(holding  that  an  objection  to  the  preliminary 
proofs  of  a  loss,  taken  on  a  motion  to  dis- 
miss the  complaint  in  an  action  on  a  policy 
of  insurance,  that  a  paper  served  on  defend- 
ants was  not  in  compliance  with  the  terms 
of  the  policy,  will  not  cover  an  objection, 
taken  on  appeal,  that  the  service  was  not 
made  upon  the  proper  person). 


South  Dakota. —  Lindsay  v.  Pettigrew,  5 
S.  D.  500,  59  N.  W.  726,  failure  of  com- 
plaint to  allege  that  plaintiff  owned  the 
property  at  the  time  of  its  destruction. 

Virgi7iia. —  Sulphur  Mines  Co.  v.  Phenix 
Ins.  Co.,  94  Va.  355,  26  S.  E.  856,  objection 
that  a  defense  is  based  upon  provisions  in 
the  policy  printed  in  small  type  proscribed 
by  statute. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1796. 
And  see,  generally.  Appeal  and  Erbor,  2 
Cyc.  660  et  seq. 

80.  Wheaton  «.  North  British,  etc.,  Ins. 
Co.,  76  Cal.  415,  18  Pac.  758,  9  Am.  St.  Rep. 
216. 

Sl.-Girard  F.  Ins.  Co.  v.  Boulden,  (Ala. 
1892)  11  So.  773  (holding  that  a  ruling  of 
the  trial  court  excluding  an  executory  agree- 
ment by  plaintiff  to  purchase  certain  lots 
will  not  be  reviewed  on  appeal,  where  the 
record  contains  no  testimony,  either  given 
or  offered,  showing  that  the  house  in  which 
the  insured  property  was  burned  was  situ- 
ated on  the  land  mentioned  in  the  agree- 
ment, or  that  plaintiff  was  in  default  as  to 
the  performance  of  the  conditions  in  such 
agreement  contained,  or  that  he  had  made 
any  representations  or  warranties  as  to  his 
ownership  in  or  title  to  the  house  in  which 
the  destroyed  property  was  situated)  ;  Heart 
V.  Lycoming  F.  Ins.  Co.,  26  Ohio  St.  594 
(holding  that  where  a  statute  authorizes 
service  of  summons  within  the  limits  of  the 
state  by  mail  only  in  suits  on  insurance 
policies  outstanding  in  the  hands  of  a  resi- 
dent of  the  state,  and  on  appeal  in  a  suit 
on  a  policy  where  such  service  had  been 
attempted  and  set  aside  by  the  court  below, 
the  record  does  not  disclose  that  either  the 
party  insured  or  plaintiff,  to  whom  the  loss 
was  payable,  was  or  had  been  a  resident  of 
Ohio,  the  judgment  would  be  affirmed).  And 
see,  generally.  Appeal  and  Eeeob,  2  Cyc. 
1042  et  seq. 

82.  New  Orleans  Ins.  Assoc,  v.  Matthews, 
65  Miss.  301,  4  So.  62  (holding  that  where 
it  appears  to  the  trial  court  that  the  ques- 
tion of  a  waiver  of  conditions  should  be  sub- 
mitted to  a  jury,  its  rulings  will  not  ordi- 
narily be  reviewed)  ;  Curry  v.  Sun  Fire 
Office,  155  Pa.  St.  467,  26  Atl.  658  (holding 
that,  although  plaintiff  failed  to  tell  defend- 
ant at  the  time  certain  insurance  was  applied 
for  that  he  believed  an  attempt  had  been 
made  by  unknown  parties  to  fire  his  house, 
yet  if  his  subsequent  explanation  of  such 
neglect   was    fairly    submitted    to   the    jury, 
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court  affirming  or  reversing  the  judgment  of  the  trial  court  on  the  facts,  when 
there  is  any  evidence  to  support  the  finding  of  the  intermediate  court.^'  A 
party  cannot  complain  of  error  in  his  favor.^  Presumptions  are  indulged  or  not 
on  appeals  in  actions  on  fire-insurance  policies  the  same  as  on  appeals  in  other 
civil  actions.^ 

b.  Conclusiveness  of  Verdict  and  Findings.^'  The  verdict  of  a  jury,"  or  the 
finding  of  the  trial  court  sitting  as  a  jury,^  is  as  a  rule  conclusive  on  all  questions 
of  fact,  provided  that  there  is  any  evidence  to  support  the  verdict  or  findings.'* 


whether  their  findings  were  justified  was  for 
the  trial  court  to  determine  on  a  motion  for 
a  new  trial ) .  And  see,  generally,  Appeal 
AND  Eeeoe,  3  Cyc.  345  et  seg. 

83.  Home  Ins.  Co.  v.  Bethel,  142  111.  537, 
32  N.  E.  510  [affirming  42  111.  App.  475] 
(issue  of  waiver  of  proofs  of  loss)  ;  North 
British,  etc.,  Ins.  Co.  ■;;.  Steiger,  124  111.  81, 
16  N.  E.  95  (issue  of  whether  risk  was  in- 
creased) .  And  see,  generally,  Appeal  and 
Ereoe,  3  Cyc.  394  et  seq. 

84.  Iowa. —  Read  v.  State  Ins.  Co.,  103 
Iowa  307,  72  N.  W.  665,  64  Am.  St.  Rep. 
180. 

Kentuchy.—  German- American  Ins.  Co.  v. 
Norris,  100  Ky.  29,  37  S.  W.  267,  18  Ky.  L. 
Rep.  537,  66  Am.  St.  Rep.  324. 

yew  Yorh. —  Wolf  v.  Goodhue  F.  Ins.  Co., 
43  Barb.  400;  linger  v.  People's  F.  Ins.  Co., 
4  Daly  96,  in  both  of  which  cases  a  verdict 
was  sustained  as  to  the  amount  of  recovery. 

Pennsyl/BOma. —  Home  Ins.  Co.  v.  Davis,  98 
Pa.  St.  280. 

Wisconsin. —  Agnew  v.  Farmers'  Mut.  Pro- 
tective F.  Ins.  Co.,  95  Wis.  445,  70  N.  W. 
554. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1799. 
And  see,  generally.  Appeal  and  Eeeoe,  3 
Cyc.  233  et  seq. 

85.  Western  Home  Ins.  Co.  v.  Thorp,  48 
Kan.  239,  127  Pac.  991  (holding  that  all 
the  evidence  not  being  brought  up,  the 
court  cannot  presume  that  there  was  evi- 
dence that  defendant  waived  the  provision 
requiring  proof  of  loss,  where  such  evidence 
would  have  been  inadmissible  under  the 
pleadings)  ;  Planters'  Mut.  Ins.  Co.  -v.  Row- 
land, 66  Md.  236,  7  Atl.  257  (holding  that 
in  an  action  on  a  policy  of  insurance  on  a 
flour  mill,  where  the  policy  provides  that  it 
shall  be  of  no  efl'ect  if  the  mill  should  be  so 
altered  or  used  for  carrying  on  therein  any 
business  which,  "  according  to  the  class  of 
hazards  thereto  annexed,"  would  increase  the 
risks,  etc.,  the  appellate  court  will  not,  where 
the  class  of  hazards  annexed  to  the  policy 
is  not  to  be  found  in  the  record,  assume  as 
matter  of  fact  that  the  mere  change  in  the 
machinery  of  the  mill  from  the  burr  to  the 
roller  process  was  such  an  alteration  as 
would,  according  to  the  class  of  hazards  an- 
nexed to  the  policy,  increase  the  risk ) .  And 
see,  generally,  Appeal  and  Ereoe,  3  Cyc.  266 
et  seq. 

86.  Weight  and  suflaciency  of  evidence  see 
also  supra,   XXI,  G,  2. 

87.  Connecticut. —  Daniels  v.  Equitable  F. 
Ins.  Co.,  48  Conn.  105,  issue  whether  risk 
was  increased. 
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Iowa. —  Scott  V.  Security  F.  Ins.  Co.,  98 
Iowa  67,  66  N.  W.  1054,  issue  as  to  value. 

Louisiana. —  Guma  v.  Hope  Ins.  Co.,  16  La. 
Ann.  415,  issue  as  to  fraudulent  overestimate 
of  loss  in  proofs  of  loss. 

Missouri. —  Arnold  v.  Hartford  F.  Ins.  Co., 
55  Mo.  App.  149  (issue  of  waiver  of  proofs  of 
loss)  ;  St.  Louis  Gaslight  Co.  v.  American  F. 
Ins.  Co.,  33  Mo.  App.  348  (issue  as  to  cause 
of  loss). 

New  York. —  Jones  v.  Howard  Ins.  Co.,  117 
N.  Y.  103,  22  N.  E.  578  (issue  of  whether 
insured  made  diligent  eflfort  to  save  his 
property)  ;  Robertson  v.  New  Hampshire  Ins. 
Co.,  16  N.  Y.  Suppl.  842  [affirmed  in  137  N. 
Y.  530,  33  N.  E.  336]  (issue  whether  defend- 
ant waived  its  right  under  the  policy  to  call 
for  an  examination  of  plaintiff  and  of  her 
books,  and  for  the  appraisal  of  the  prop- 
erty by  appraisers  selected  by  the  parties)  ; 
Storm  V.  Phenix  Ins.  Co.,  15  N.  Y.  Suppl. 
281  [affirmed  in  133  N.  Y.  656,  31  N.  E. 
625]  (issue  of  whether  insured  fraudulently 
caused  the  fire). 

Wisconsin. — 'Beyer  v.  St.  Paul  F.  &  M, 
Ins.  Co.,  112  Wis.  138,  88  N.  W.  57  (issue 
as  to  false  swearing)  ;  Wright  v.  Hartford  F. 
Ins.  Co.,  36  Wis.  522  (issue  of  ownership  of 
property) . 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1801. 
And  see,  generally.  Appeal  and  Eeeoe,  3  Cyc. 
348  et  seq. 

Mistake  or  bias. —  A  verdict  will  not  be  set 
aside  as  against  the  weight  of  evidence  unless 
it  is  so  clearly  unsupported  as  to  indicate 
misapprehension,  mistake,  or  bias  on  the 
part  of  the  jury.  Pennsylvania  F.  Ins.  Co. 
V.  Carnahan,  19  Ohio  Cir.  Ct.  114,  10  Ohio 
Cir.  Dec.  186,  where  a  verdict  against  the 
company  on  an  issue  of  incendiarism  was 
sustained. 

88.  Niagara  F.  Ins.  Co.  v.  Seammon,  100 
111.  644  (issue  of  whether  notice  of  loss  was 
given  in  due  time)  ;  Alamo  F.  Ins.  Co.  v. 
Heidemann  Mfg.  Co.,  (Tex.  Civ.  App.  1894) 
28  S.  W.  910  (holding  that,  although  the 
judgment  as  to  the  amount  is  supported  by 
plaintiff's  evidence  only,  it  will  not  be  dis- 
turbed, even  though  he,  in  an  affidavit  used 
in  making  settlement  with  another  company, 
stated  the  amount  of  the  loss  to  be  much 
less  than  found  by  the  court) .  And  see, 
generally.  Appeal  and  Eeeoe,  3  Cyc.  357 
et  seq. 

89.  Cody  V.  Commercial  F.  Ins.  Co.,  13  111. 
App.  110;  Guinn  v.  Phoenix  Ins.  Co.,  80  Iowa 
346,  45  N.  W.  880;  Long  Island  Ins.  Co.  r. 
Great  Western  Mfg.  Co.,  2  Kan.  App.  377,  42 
Pac.  738;  Epstein  v.  State  Ins.  Co.,  21  Oreg. 
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Consequently,  following  the  general  rule  in  such  cases,  if  the  evidence  is  conflicting 
the  case  will  not  be  disturbed  on  appeal.** 

e.  Harmless  Error.     A  judgment  will  not  be  reversed  for  error  in  a  trial 
which  resulted  in  no  prejudice  to  the  party  seeking  to  take  advantage  of  it.'' 


179,  27  Pae.  1045,  all  being  cases  where  the 
issue  was  as  to  the  amount  of  the  loss.  See 
also  Arnold  v.  Hartford  F.  Ins.  Co.,  55  Mo. 
App.  149. 

90.  Read  v.  State  Ins.  Co.,  103  Iowa  307, 
72  N.  W.  605,  64  Am.  St.  Rep.  180;  Penny- 
packer  V.  Capital  Ins.  Co.,  80  Iowa  56,  45 
N.  W.  408,  20  Am.  St.  Rep.  395,  8  L.  R.  A. 
236  (holding  that  where  a  witness  for  plain- 
tiff testified  that  he  addressed  and  mailed  the 
notice  and  proofs  of  loss  to  defendant,  and 
defendant's  officers  and  clerks  who  received 
its  mail  testified  that  no  such  documents 
were  received,  a  verdict  for  plaintiff  will  not 
he  disturbed  on  appeal)  ;  Horridge  v.  Dwell- 
ing-House  Ins.  Co.,  75  Iowa  374,  39  N.  W. 
648  (issue  of  whether  the  company  knew  of 
prior  insurance  when  they  issued  the  policy)  ; 
Unger  x.  People's  F.  Ins.  Co.,  4  Daly  (N.  Y.) 
96  (issue  of  amount  of  loss)  ;  Hartford  F. 
Ins.  Co.  V.  Cameron,  18  Tex.  Civ.  App.  237, 
45  S.  W.  158;  Wytheville  Ins.  Co.  v.  Stultz, 
87  Va.  629,  13  S.  E.  77   (issue  of  fraud). 

Contrary  findings  justified. — Findings  based 
on  sufficient  evidence,  will  be  sustained,  al- 
though other  evidence,  taken  alone,  would 
have  warranted  a  contrary  finding.  Black- 
well  V.  American  Cent.  Ins.  Co.,  80  Mo.  App. 
75.  See  also  Lion  F.  Ins.  Co.  v.  Wicker,  93 
Tex.  397,  55  S.  W.  741. 

91.  Firemen's  Ins.  Co.  v.  Barnsch,  161  111. 
629,  44  N.  E.  285  [affirmmg  59  111.  App.  78] 
(error  in  bringing  action  for  use  of  another)  ; 
Niagara  F.  Ins.  Co.  v.  Bishop,  154  111.  9,  39 
N.  E.  1102,  45  Am.  St.  Rep.  105  [affirming 
49  111.  App.  388]  (error  in  refusing  to  hold 
that  insured  cannot  compel  payment  unless 
arbitration  has  been  had  or  has  been  aban- 
doned by  agreement  or  prevented  by  in- 
surer) ;  Ohio  Farmers'  Ins.  Co.  -v.  Stowman, 
16  Ind.  App.  205,  44  N.  E.  558,  940  (error  in 
special  findings)  ;  Continental  Ins.  Co.  v. 
McCulloch,  15  Tex.  Civ.  App.  190,  39  S.  W. 
374  (error  in  sustaining  a  demurrer  to  a 
defense)  ;  Chadbourne  v.  German- American 
Ins.  Co.,  31  Fed.  533  (error  in  submitting 
case  to  jury).  And  see,  generally.  Appeal 
AND  Eebor,  3  Cyc.  383  et  seq. 

Error  in  admitting  or  rejecting  evidence 
held  harmless  see  the  following  cases: 

California. —  Hegard  v.  California  Ins.  Co., 
72  Cal.  535,  14  Pac.  180,  359,  error  in  re- 
fusing to  admit  testimony  as  to  the  probable 
depreciation  in  the  value  of  the  property 
prior  to  the  issuance  of  the  policy. 

Illinois. —  Mutual  Mill  Ins.  Co.  v.  Gordon, 
121  111.  366,  12  N.  E.  747  [affirmvng  20  111. 
App.  559],  error  in  allowing  insured  to  testify 
to  his  understanding  of  a  question  in  the 
application.  And  see  Firemen's  Ins.  Co.  v. 
Barnsch,  161  111.  629,  44  N.  E.  285  [affirm- 
ing 59  111.  App.  78]. 

Iowa. —  Huesinkveld  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  106  Iowa  229,  76  N.  W.  696  (er- 
roneous admission  of  secondary  evidence  of 


the  contents  of  a  letter )  ;  Brock  V.  Des  Moines 
Ins.  Co.,  106  Iowa  30,  75  N.  W.  683  (er- 
roneous admission  of  evidence  of  conversa- 
tions with  persons  not  positively  identified 
as  defendant's  officers  or  agents)  ;  Hagan  v. 
Merchants',  etc.,  Ins.  Co.,  81  Iowa  321,  46 
N.  W.  1114,  25  Am.  St.  Rep.  493  (error  in 
admitting  evidence  that  the  company,  in 
reply  to  plaintiff's  letter  giving  notice  of 
loss,  made  no  objection  to  the  form  and 
sufficiency  of  his  proof;  and  in  admitting 
secondary  evidence  of  the  notice  and  proofs 
of  loss)  ;  Siltz  V.  Hawkeye  Ins.  Co.,  71  Iowa 
710,  29  N.  W.  605  (error  in  admitting  evi- 
dence of  the  statement  of  one  who  claimed 
to  be  defendant's  adjuster  that  he  was  also 
its  assistant  secretary)  ;  Carson  v.  German 
Ins.  Co.,  62  Iowa  433,  17  N.  W.  650  (error 
in  admitting  incompetent  evidence  as  proof 
of  loss). 

Mirvnesota. —  Newman  v.  Springfield  F.  &  M. 
Ins.  Co.,  17  Minn.  123,  holding  that  the  ad- 
mission of  evidence  of  material  acts  by  an 
insurance  agent,  before  proof  was  given  of 
his  authority,  is  not  reversible  error  when 
his  authority  was  afterward  shown. 

Missouri. —  Price  v.  Home  Ins.  Co.,  54  Mo. 
App.  119,  error  in  admitting  affidavits  of 
value  forming  part  of  the  proof  of  loss. 

liem  York. —  Storm  v.  Phenix  Ins.  Co.,  15 
N.  Y.  Suppl.  281  [af^rmed  in  133  N.  Y.  656, 
31  N.  E.  625],  error  in  cross-examination. 

Oregon.- —  Koshland  v.  Hartford  F.  Ins.  Co., 
31  Oreg.  402,  49  Pac.  866,  error  in  admitting 
evidence  for  plaintiff  to  prove  what  was  ad- 
mitted by  defendant. 

Virginia. —  Morotock  Ins.  Co.  v.  Cheek,  93 
Va.  8,  24  S.  E.  464,  57  Am.  St.  Rep.  782, 
error  in  admitting  a  statement  of  loss. 

Wisconsin. — Reiner  v.  Dwelling-House  Ins, 
Co.,  74  Wis.  89,  42  N.  W.  208,  error  in  ad- 
mitting evidence  on  issue  of  amount  of  loss. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1803. 

Error  in  instructing  or  refusing  to  instruct 
held  harmless  see  the  following  cases : 

California. —  Wheaton  v.  North  British, 
etc.,  Ins.  Co.,  76  Cal.  415,  18  Pac.  758,  9  Am. 
St,  Rep.  216,  instruction  as  to  waiver  of 
delay  in  submitting  proofs  of  loss. 

Illinois. —  Dwelling  House  Ins.  Co.  v.  Dow- 
dall,  159  111.  179,  42  N.  E.  606  [affirming  55 
111.  App.  622]  (instruction  as  to  waiver  of 
proofs  of  loss)  ;  German  F.  Ins.  Co.  v. 
Grunert,  112  111.  68,  1  N.  E.  113  (instruc- 
tion as  to  waiver  of  delay  in  submitting  proof 
of  loss). 

Iowa. —  Read  v.  State  Ins.  Co.,  103  Iowa 
307,  72  N.  W.  665,  64  Am.  St.  Rep.  180,  in- 
struction requiring  plaintifi'  to  prove  more 
than  the  law  requires. 

Kentucky. —  German-American  Ins.  Co.  v. 
Norris,  100  Ky.  29,  37  S.  W.  267,  18  Ky.  L. 
Rep.  537,  66  Am.  St.  Rep.  324,  instruction 
as  to  concealment. 

Maine. —  Campbell   v.   Monmouth   Mut.    P. 
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4.  Reargument.     a  reargument  may  be  granted  on  sufficient  grounds  on  an 
appeal  in  an  action  on  a  lire-insarance  policy  as  in  other  cases.'* 


FIRE  JOB.     See  Job. 

Fireman.     See  Mastee  and  Servant  ;  Municipal  Coepoeations. 

FiRE-ORDEAL.  In  Saxon  and  old  English  law,  the  ordeal  by  fire  or  red-hot 
iron,  which  was  performed  either  by  taking  up  in  the  hand  a  piece  of  red-hot 
iron,  of  one,  two,  or  three  pounds  weight,  or  by  walking  barefoot  and  blindfolded 
over  nine  red-hot  plowshares,  laid  lengthwise  at  unequal  distances.* 

Fireproof.  Proof  against  tire;  incombustible.^  (See,  generally,  Fiee 
Insueance.) 


Ins.  Co.,  59  Me.  430,  instruction  requiring  a 
higher  degree  of  diligence  on  the  part  of 
plaintiff  than  he  was  bound  to  exercise. 

MicMgan. — ^Tubbs  v.  Dwelling-House  Ins. 
Co.,  84  Mich.  646,  48  N.  W.  296  (instruc- 
tion that  certain  articles  might  be  included 
in  loss )  ;  Russell  v.  Detroit  Mut.  F.  Ins.  Co., 
30  Mich.  407,  45  N.  W.  356  (refusal  to 
charge  that  the  jury  must  find  the  "  actual 
cash  value  "  of  the  property) . 

Mississippi. —  Phcenix  Ins.  Co.  v.  Summer- 
field,  70  Miss.  827,  13  So.  253,  instruction 
as  to  false  swearing. 

Missouri. —  Eieger  v.  Mechanics'  Ins.  Co., 
09  Mo.  App.  674,  instruction  requiring  plain- 
tiff to  prove  waiver  of  performance  of  a 
condition  which  defendant  admitted  was  per- 
formed. 

New  York. —  Clover  v.  Greenwich  Ins.  Co., 
101  N.  Y.  277,  4  N.  E.  724,  instruction  that 
if  the  jury  found  that  if  the  arbitrators 
exceeded  their  authority  plaintiff  was  en- 
titled to  whatever  damages  he  had  suffered 
by  the  loss. 

Pennsylvania. —  Strunk  v.  Firemen's  Ins. 
Co.,  160  Pa.  St.  345,  28  Atl.  779,  40  Am. 
St.  Rep.  721  (instruction  as  to  notice  of  va- 
cancy to  one  whose  agency  for  company  had 
terminated)  ;  Humboldt  F.  Ins.  Co.  v.  Mears, 
1  Pennyp.  (Pa.)  513  (instruction  as  to  proofs 
of  loss ) . 

South  Carolina. —  Wilson  v.  Commercial 
Union  Assur.  Co.,  51  S.  C.  540,  29  S.  E.  245, 
64  Am.  St.  Rep.  700,  instruction  as  to  im- 
material stipulations. 

Texas.—  Lion  F.  Ins.  Co.  v.  Heath,  29  Tex. 
Civ.  App.  203,  68  S.  W.  305  (instruction  as 
to  value)  ;  Philadelphia  Fire  Assoc,  v.  Mc- 
Nerney,  (Civ.  App.  1900)  54  S.  W.  1053  (in- 
struction as  to  ownership)  ;  Virginia  F.  &  M. 
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Ins.  Co.  V.  Cannon,  (Civ.App.  1898)  45  S.  W. 
945  (refusal  to  instruct  that  proofs  of  loss 
are  not  evidence  of  value)  ;  Commercial 
Union  Assur.  Co.  v.  Meyer,  9  Tex.  Civ.  App. 
7,  29  S.  W.  93  (refusal  to  charge  on  the 
question  of  fixing  a  partial  loss ) . 

United  States. —  Orient  Ins.  Co.  v.  Leonard, 
120  Fed.  808,  57  C.  C.  A.  176,  instruction  as 
to  damages. 

See  28  Cent.  Dig.  tit.  "  Insurance,"  §  1802. 

Error  held  prejudicial  see  Replogle  v.  Amer- 
ican Ins.  Co.,  132  Ind.  360,  31  N.  E.  947 
( where  a  demurrer  to  a  reply  was  erroneously 
sustained)  ;  C.  A.  Smith  Lumber  Co.  v.  Cent- 
ral Manufacturers'  Mut.  Ins.  Co.,  68  Minn. 
45,  70  N.  W.  866  (instruction)  ;  Philadel- 
phia Fire  Assoc,  v.  McNerney,  (Tex.  Civ.  App. 
1900)  54  S.  W.  1053  (taking  case  from 
jury). 

92.  Eichner  v.  Liverpool,  etc.,  Ins.  Co.,  9 
N.  Y.  Suppl.  954.  And  see,  generally.  Ap- 
peal AND  Eeeoe,  3  Cye.  213  et  seq. 

1.  Black  L.  Diet,  [citing  4  Blackstone 
Comm.   343]. 

2.  Webster  Diet,  [quoted  in  Diebold  Safe, 
etc.,  Co.  V.  Huston,  55  Kan.  104,  111,  39  Pac. 
1035,  28  L.  E.  A.  53]. 

"Fireproof"  and  "incombustible  materials" 
see  Chimene  v.  Baker,  32  Tex.  Civ.  App.  520, 
522,  75  S.  W.  330. 

As  applied  to  a  building,  the  term  excludes 
the  idea  that  it  is  of  wood,  and  necessarily 
implies  that  it  is  of  some  substance  fitted 
for  the  erection  of  fire-proof  buildings. 
Hickey  v.  Morrell,  102  N.  Y.  454,  460,  7 
N.  E.  321,  55  Am.  Rep.  824  [cited  in  Dietz 
V.  Yetter,  34  N.  Y.  App.  Div.  453,  456,  54 
N.  Y.  Suppl.  258]. 

Fireproof  warehouse  see  Vaughan  v.  Mat- 
lock, 23  Ark.  9,  11. 
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For  Matters  Relating  to  {continued) 
Fire  Caused  by : 

Negligence,  see  Negligence. 

Operation  of  Railroad,  see  Raileoads. 
Fire  in  Warehouse,  see  Warehousemen. 
Fireworks,  see  Explosives. 

I.  CRIMINAL  LIABILITY.! 

A.  Wilful  Burning'  —  l.  Nature  and  Elements  of  Offense  —  a.  Of  Another's 
Property.  The  act  of  wilfully'  or  unlawfully  burning  another's  property,  other 
than  buildings  and  similar  structures  and  their  contents,  such  as  stacks  of  hay  or 
grain,  grasses,  fences,  woods,  and  the  like,  is  punishable  as  a  misdemeanor,  both 
at  eommoa  law,'  and  under  most  of  the  statutes,*  although  in  some  jurisdictions 
and  under  some  circumstances  the  offense  constitutes  a  penitentiary  offense.' 
Under  some  statutes  some  of  these  offenses  are  treated  as  arson. ^ 

b.  Of  One's  Own  Property.  In  some  jurisdictions  it  is  made  a  misdemeanor 
to  set  fire  to  one's  own  property,  such  as  woods  or  prairie,  with  the  intent  of 
thereby  setting  fire  to  another's  grasses,  fences,  etc. ; '  or  without  giving  proper 
notice  thereof  to  the  owners  of  adjoining  lands ; '  or  to  set  fire  to  prairie  or 
timber  land,  and  to  allow  the  fire  to  escape  from  his  control.^ 

2.  Indictment  OR  Information  ^^ — a.  In  General.  The  indictment  or  informa- 
tion should  charge  all  the  elements  of  the  offense  with  particularity  and  clear- 
ness ; "  but  it  need  not  pursue  strictly  the  language  of  the  statute,  if  words  of 
equivalent  import  are  employed. '^ 


1.  General  matters  relating  to  criminal  law 
and  criminal  procedure  see  Criminal  Law. 

2.  "Wilfully,"  within  the  meaning  of  such 
statutes,  means  with  evil  intent,  legal  malice, 
or  bad  purpose.  Galvin  v.  Gualala  Mill  Co., 
98  Cal.  268,  33  Pac.  93. 

3.  Black  V.  State,  2  Md.  376;  Phillips  v. 
State,  19  Tex.  158. 

4.  California. —  Galvin  v.  Gualala  Mill  Co., 
98  Cal.  268,  33  Pac.  93. 

Maryland. —  Black  v.  State,  2  Md.  376. 

Massachusetts. — Com.  v.  Macomber,  3  Mass. 
254. 

Michigan. —  See  Boyd  v.  Rice,  38  Mich.  599. 

North  Carolina. —  State  ».  Huakins,  126 
N.  C.  1070,  35  S.  E.  608 ;  State  v.  Avery,  109 
N.  C.  798,  13  S.  E.  931;  State  v.  Simpson, 
9  N.  C.  460. 

South  Carolina. —  State  v.  Lewis,  10  Rich. 
20. 

Teajos. —  State  v.  White,  41  Tex.  64. 

See  23  Cent.  Dig.  tit.  "  Fires,"  §  1. 

For  early  English  statutes  punishing  cer- 
tain burnings  as  a  misdemeanor  see  4  Black- 
stone  Comm.  244-247. 

One  burning  cotton  in  a  railroad  car  can- 
not be  convicted  under  a  statute  making  it 
a  misdemeanor  to  bum  such  cotton,  in  a 
stack,  hill,  or  pen,  or  secured,  in  some  other 
way  out  of  doors.  State  v.  Avery,  109  N.  C. 
798,  13  S.  E.  931. 

Public  lands.—  The  California  statute  mak- 
ing it  unlawful  to  wilfully  and  deliberately 
set  fire  to  woods  relates  only  to  public  lands, 
and  is  penal  in  its  nature.  Galvin  v.  Gualala 
Mill  Co.,  98  Cal.  268,  33  Pac.  93. 

5.  Creed  v.  People,  81  111.  565;  State  v. 
Harvey,  131  Mo.  339,  32  S.  W.  1110,  141  Mo. 
343,  42  S.  W.  938. 
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For  early  English  statutes  punishing  cer- 
tain burnings  as  a  felony  see  4  Blackstone 
Comm.  244-247;  1  Hawkins  P.  C.  105. 

6.  State  V.  Harvey,  131  Mo.  339,  32  S.  W. 
1110,  141  Mo.  343,  42  S.  W.  938;  State  v. 
McMahon,  17  Nev.  365,  30  Pac.  1000  (cord- 
wood)  ;  Reg.  V.  Spencer,  7  Cox  C.  C.  189, 
Dears.  &  B.  131,  2  Jur.  N.  S.  1212,  26  L.  J. 
M.  C.  16,  5  Wkly.  Rep.  70;  Reg.  v.  Baldock, 
2  Cox  C.  G.  55.    See  Arson,  3  Cyc.  990. 

Burning  of  a  stack  of  corn  was  anciently 
counted  arson.  4  Blackstone  Comm.  221 ;  1 
Hawkins  P.  C.  105. 

But  burning  a  stack  of  hay  was  not  arson 
at  common  law,  nor  is  it  so  under  the  stat- 
utes. Creed  v.  People,  81  111.  565;  State  v. 
Pope,  9  S.  C.  273. 

7.  Pipe  V.  State,  3  Tex.  App.  56. 

8.  Lamb  v.  Sloan,  94  N.  C.  534.  See  also 
Averitt  v.  Murrell,  49  N.  C.  322;  Wright  v. 
Yarborough,  4  N.  C.  687. 

9.  Lewis  V.  Schultz,  98  Iowa  341,  67  N.  W. 
260,  holding  that  a  tract  of  land  two  to  four 
miles  wide  and  five  to  six  miles  long,  covered 
with  wild  grass,  which  has  never  been  culti- 
vated, is  prairie  land,  within  such  a  statute. 

A  cultivated  field  is  not  prairie  or  timber 
land  within  the  meaning  of  such  statute. 
Brunell  v.  Hopkins,  42  Iowa  429. 

10.  See,  generally.  Indictments  and  In- 
fokmations. 

11.  State  V.  Simpson,  9  N.  C.  460,  holding 
that  an  indictment  charging  that  defendant 
unlawfully,  wickedly,  maliciously,  and  mis- 
chievously did  set  fire  to,  burn,  etc.,  certain 
barrels  of  tar,  and  concluding  at  common  law, 
is  sufficient. 

13.  State  V.  McMahon,  17  Nev.  365,  30  Pac. 
1000;  State  v.  White,  41  Tex.  64;  Earhart  v. 
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b.  ChaFging  Grade  of  Offense.  It  should  not  charge  the  offense  as  of  a 
grade  other  than  that  made  by  the  statute.^* 

e.  Partieulap  Averments  —  (i)  Description  of  Property.  The  property 
should  be  described  in  the  language  of  the  statute ;  and  except  where  such  lan- 
guage is  general  the  species  of  property  should  be  specified."  The  ownership  of 
the  property  should  also  be  averred.^^ 

(ii)  Time  and  Place  of  Offense.  Where  time  is  an  element  of  the  offense 
it  should  be  averred  with  sufficient  certainty .^^  And  although  as  a  general  rule 
the  place  of  the  offense  should  be  particularly  averred,  a  mistake  in  the  name  of 
the  place  is  immaterial,  where  the  burning  is  of  property  which  has  no  particular 
locality." 

3.  Evidence  —  a.  Sufflcieney.  In  order  to  warrant  a  conviction  of  the  offense 
of  setting  tire,  under  the  statutes,  or  under  particular  circumstances,  the  evidence 
must  be  sufficient  to  show  beyond  a  reasonable  doubt,  as  in  other  criminal  cases, 
all  the  elements  constituting  the  offense  alleged,  or  in  the  statutes.^^  It  should  be 
shown  that  the  burning  was  done  wilfully  or  maliciously.^' 

b.  Variance.  The  proof  must  correspond  with  all  material  allegations  in  the. 
indictment  or  information  ;  otherwise  there  can  be  no  conviction.^" 

4.  Defenses.  Under  statutes  requiring  notice  of  the  burning  to  be  given  to 
adjoining  landowners,  waiver  of  such  notice  by  such  owners  is  no  defense  to  an 
indictment  for  the  misdemeanor.^^ 

5.  Judgment.  In  jurisdictions  making  the  offense  a  misdemeanor  only,  a 
valid  judgment  cannot  be  pronounced  on  an  indictment  and  verdict  charging  and 
finding  it  as  a  felony.^ 

B.  Refusing'  Aid  in  Extinguishing-  FiFe.  It  is  sometimes  made  a  mis- 
demeanor to  refuse  aid  in  extinguishing  fires.^ 


Com.,  9  Leigh   (Va.)   671;  Rex  v.  Swatkins,  4 
C.  &  P.  548,  19  E.  C.  L.  643. 

Not  averring  that  stacks  humed  were 
"  out  of  doors "  does  not  make  the  indict- 
ment insufficient,  as  it  is  a  matter  of  common 
knowledge  that  stacks  of  oats,  etc.,  are  out 
of  doors.  State  v.  Huskins,  126  N.  C.  1070, 
35  S.  E.  608. 

13.  Black  V.  State,  2  Md.  376,  holding  that 
a  valid  judgment  cannot  be  pronounced  on  an 
indictment  charging  the  burning  of  a  stack 
of  hay  as  a  felony,  under  a  statute  making  it 
a  misdemeanor  only. 

14.  Rex  V.  Woodward,  1  Moody  C.  C.  323. 
Thus  charging  a  party  with  setting  fire  to  a 
"  stack  of  barley  "  is  sufficient  under  a  statute 
creating  the  offense  for  burning  "  any  stack 
of  com  or  grain."  Rex  v.  Swatkins,  4  C.  &  P. 
548,  19  E.  C.  L.  643. 

15.  Rex  V.  Swatkins,  4  C.  &  P.  548,  19 
E.  C.  L.  643. 

16.  State  V.  White,  41  Tex.  64,  holding 
that  under  a  statute  prescribing  a  penalty 
for  wilfully  burning  or  causing  to  be  burned 
any  woodland  or  prairie  "between  the  1st 
of  July  and  the  15th  of  February  succeeding," 
an  indictment  charging  the  burning  of  a 
prairie  on  the  first  day  of  December  is  suf- 
ficient, without  an  allegation  that  this  was 
between  July  and  February,  as  prohibited  by 
statute. 

17.  Rex  V.  Woodward,  1  Moody  C.  C.  323. 

18.  State  V.  White,  41  Tex.  64,  holding 
that  where  the  statutory  offense,  as  burning 
woodland  or  prairie,  may  be  committed  only 
between  certain  periods  of  time,  proof  that 
it  was  done  at  any  time  between  those  peri- 


ods, and  not  so  remote  as  to  be  barred  by  limi- 
tation, would  warrant  a  conviction. 

Insufficient  evidence. — ^Under  an  indictment 
charging  defendant  with  instigating  his  minor 
sous  to  wilfully  burn  another's  fence  rails, 
evidence  showing  that  the  fire  was  started 
by  the  sons  on  their  father's  land,  but  that 
the  father  made  earnest,  but  unsuccessful,  ef- 
fort to  prevent  the  spreading  of  the  fire  and 
to  save  the  fence  is  insufficient.  Pipe  v. 
State,  3  Tex.  App.  56. 

19.  See  Galvin  v.  Gualala  Mill  Co.,  98 
Cal.  268,  33  Pac.  93,  holding  that  mere  proof 
of  setting  fire  on  his  own  land,  which  spreads 
to  another's  land,  without  proof  of  evil  intent 
or  negligence,  does  not  show  an  unlawful  act.. 

20.  Denbow  v.  State,  18  Ohio  11  (holding 
that  evidence  of  burning  shocks  of  wheat 
does  not  support  an  indictment  for  burning 
stacks  of  wheat)  ;  Reg.  v.  Satchwell,  L.  R.  2 
C.  C.  21,  12  gox  C.  C.  449,  42  L.  J.  M.  C.  63, 
28  L.  T.  Rep.  N.  S.  569,  21  Wkly.  Rep.  642 
(holding  that  proof  of  setting  fire  to  a 
quantity  of  straw  on  a  lorry  will  not  sustain 
a  conviction  under  an  indictment  for  setting 
fire  to  a  stack  of  wheat)  ;  Rex  v.  Tottenham, 
7  C.  &  P.  237,  32  E.  C.  L.  590  (holding  that 
evidence  showing  a  stack  to  consist  partly 
of  cole-seed  straw  and  partly  of  wheat  stubble 
is  not  sufficient  to  convict  under  a  charge  for 
burning  "  a  stack  of  straw  " ) .  Evidence  of 
burning  sedge  and  rushes  does  not  support 
an  indictment  for  burning  straw.  Reg.  v. 
Baldock,  2  Cox  C.  C.  55. 

21.  Lamb  v.  Sloan,  94  N.  C.  534. 

22.  Black  v.  State,  2  Md.  376. 

23.  See  Okla.  St.   (1893)   §  2271. 

[I.  B], 
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II.  LIABILITY  FOR  PENALTY.^ 

A.  In  General.  Bj  statute  in  some  jurisdictions  setting  fire  to  another's 
woods,  prairie,  etc.,  or  to  one's  own  woods,  prairie,  etc.,  without  giving  proper 
notice  thereof  to  adjoining  landowners,  and  without  taking  effectual  care  to 
extinguish  such  fire  before  it  shall  reach  near  or  adjoining  lands,  renders  the 
wrong-doer  liable  to  a  penalty  at  the  suit  of  any  one  ;  ^^  but  this  rule  as  to  requir- 
ing notice  does  not  apply  to  fires  from  necessity,  as  by  seeking  to  subdue  a  fire 
by  firing  against  it.^  It  is  also  provided  that  the  penalty  shall  not  be  exacted 
where  a  person  is  burning  up  anything  on  his  own  farm  and  the  fire  accidentally 
escapes  to  an  adjoining  farm  or  woods.^ 

B.  Defenses.  It  is  no  defense  to  this  action  that  the  land  on  which  the  fire 
was  set  out  belonged  to  defendant ;  ^  or  that  an  adjoining  landowner  waived  the 
required  notice.^' 

III.  LIABILITY  FOR  DAMAGES. 

A.  Fop  Wilful  or  Criminal  Burning-  or  Setting  Fire  —  I.  In  General. 

Aside  from  the  punishment  of  these  offenses^  or  the  imposition  of  penalties ''  as 
already  shown,  the  wrong-doer  is  also  civilly  liable  to  the  party  injured  for  any 
damage  caused  by  setting  fire  wilfully,  or  in  violation  of  the  statute,'^  unless  it 
was  done  lawfully  and  the  damage  was  caused  without  any  fault  on  his  part.^ 


24.  Penalties  generally  see  Penaltibs. 

25.  Averitt  v.  Murrell,  49  N.  C.  322  (hold- 
ing that  setting  fire  to  heaps  of  timber  cut 
in  part  of  his  woods  from  which  fire  escapes 
to  his  woodland  and  thence  to  his  neighbor's 
land  is  not  a  setting  on  fire  of  his  own  woods 
as  contemplated  in  Rev.  Code,  e.  16);  Tyson  v. 
Easberry,  8  N.  C.  60;  Wright  v.  Yarborough, 
4  N..C.  687. 

An  old  field,  which  has  been  "  turned  out " 
without  fencing  around  it,  and  which  had 
grown  up  under  broom  sedge  and  pine  bushes 
surrounded  by  forest  land,  is  woods,  and  one 
setting  fire  thereto  is  liable  to  the  penalty 
imposed.    Hall  v.  Cranford,  50  N.  C.  3. 

But  a  field  grown  up  in  broom  sedge  and 
wild  grass,  surrounded  by  an  old  fence,  is 
not  woods  within  the  meaning  of  such  stat- 
ute; and  the  owner  burning  off  the  same  is 
not  liable  to  the  penalty  imposed  for  the  act 
on  an  alleged  injury  to  an  adjoining  pro- 
prietor. Achenbach  v.  Johnston,  84  N.  C. 
264  [distinguishing  Hall  v.  Cranford,  50 
N.  C.  3].     See  Okla.  St.   (1893)   §  2903. 

The  word  "  farms "  as  used  in  such  stat- 
ute is  not  confined  to  inelosures.  Knley  v. 
Langston,  12  Mo.  120. 

Woods,  within  the  meaning  of  such  stat- 
ute, means  forest  lands  in  their  actual  state, 
and  is  used  in  contradistinction  to  lands 
cleared  and  inclosed  for  cultivation.  Averitt 
V.  Murrell,  49  N.  C.  322. 

26.  Tyson  v.  Easberry,  8  N.  C.  60;  Tiller 
V.  Wilson,  1  Lea    (Tenn.)    392. 

27.  Finley  %.  Langston,  12  Mo.  120. 

28.  Finley  v.  Langston,  12  Mo.  120. 

29.  Lamb  v.  Sloan,  94  N.  C.  534;  Eoberson 
v.  Kirby,  52  N.  C.  477;  Wright  v.  Yarborough, 
4  N.  C.  687. 

30.  See  supra,  I. 

31.  See  supra,  II. 

32.  Arkansas. —  Bizzell  v.  Booker,  16  Ark. 
308. 

[II.  A] 


Colorado. — Spencer  v.  Murphy,  6  Colo.  App. 
453,  41  Pac.  841. 

Connecticut. —  Grannis  v.  Cummings,  25 
Conn.  165.  See  also  Ayer  v.  Starkey,  30  Conn. 
304. 

Florida. —  Saussy  v.  South  Florida  E.  Co., 
22  Fla.  327. 

Illinois. —  Armstrong  v.  Cooley,  10  111.  509 ; 
Johnson  v.  Barber,  10  111.  425,  50  Am.  Dec. 
416. 

Iowa. —  Lewis  v.  Schultz,  98  Iowa  341,  67 
N.  W.  266;  Brunell  v.  Hopkins,  42  Iowa 
429. 

Kansas. —  Interstate  Galloway  Cattle  Co.  v. 
Kline,  51  Kan.  23,  32  Pac.  628;  Jarrett  v. 
Apple,  31  Kan.  693,  3  Pac.  571;  Hunt  v, 
Haines,  25  Kan.  210. 

Missouri. —  Waters  v.  Brown,  44  Mo.  302; 
Finley  v.  Langston,  12  Mo.  120;  Kahle  v. 
Hgbein,  30  Mo.  App.  472. 

North  Ca/rolina. —  Lamb  v.  Sloan,  94  N.  C. 
534.  Under  Code,  §§  52,  53,  an  action  for 
damages  by  fire  cannot  be  maintained  by  one 
damaged  by  fire,  started  on  land  not  adjacent 
to  plaintiff's ;  but  where  the  complaint  alleges 
that  defendant  wilfully  permitted  the  fire  to 
spread  over  and  burn  plaintiff's  fences,  etc., 
it  may  be  treated  as  a  common-law  action 
for  negligence.  Eoberson  v.  Morgan,  118 
N.  C.  991,  24  S.  E.  667. 

See  23  Cent.  Dig.  tit.  "Fires,"  §  5.  See 
also  Okla.  St.  (1893)   §§  2902-2909. 

Praitie  flres. —  Parties  setting  fire  to  prai- 
ries otherwise  than  in  consequence  of  un- 
avoidable accident,  which  could  not  be  pre- 
vented by  proper  care,  are  liable  for  all 
property  destroyed  thereby.  Bizzell  v.  Booker, 
16  Ark.  308. 

33.  Arkansas. —  Bizzell  v.  Booker,  16  Ark. 
308. 

California. —  Garnier  v.  Porter,  90  Cal.  105, 
27  Pac.  55,  burning  stubble  on  one's  own 
land. 
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Under  some  statutes  this  liability  for  an  unlawful  burning  is  absolute,  irrespective 
of  the  question  of  diligence  used  to  prevent  its  spreading.^ 

2.  Remedies  —  a.  In  General.  The  aggrieved  party  may  seek  Ms  remedy  either 
under  the  statutes  or,  if  in  respect  to  property  not  within  the  statute,  under  the 
common-law  rule,  and  probably  both  at  the  same  time  in  the  same  action.^^ 

b.  In  Whose  Name  Action  Should  Be  Brought.  An  action  for  the  damages 
sustained  must  be  brought  by,  or  in  the  name  of,  the  owner  of  the  property 
damaged,^^  although  he  need  not  be  the  owner  of  the  freehold." 

3.  Defenses  —  a.  In  General.  It  is  no  defense  to  an  action  for  the  damages 
sustained  by  the  fire  that  defendant  had  been  indicted  for  the  misdemeanor  ;  ^ 
that  plaintiff  had  already  recovered  the  penalty  imposed  by  the  statute ;  ^  that 
the  property  had  been  insured*"  and  plaintiff  had  been  paid  his  loss  by  the 
insurers ;  *^  or  that  he  had  agreed  to  sue  for  their  benefit,  after  being  indemnified.*' 

b.  Under  Statutes  Requiring  Notice  of  Burning.  In  actions  for  damages  under 
statutes  requiring  notice  of  the  burning,  as  the  failure  to  give  the  required  notice 
and  damage  done  confer  the  right  of  action,  it  is  no  defense  that  defendant  used 
reasonable  care  to  prevent  the  spread  of  the  fire.*'  But  it  is  a  good  defense  that 
the  burning  was  done  from  necessity;**  or  that  plaintiff  waived*^  or  had  the 
required  notice ;  *'  and  it  is  immaterial  so  far  as  plaintiff  is  concerned  that  such 
notice  was  not  given  to  others.*' 


Iowa. —  Brunei]  v.  Hopkins,  42  Iowa  429, 
kindling  fire  on  a  cultivated  field. 

Missouri. —  Russell  v.  Reagan,  34  Mo.  App. 
242,  holding  that  under  Rev.  St.  (1879) 
§  2129,  providing  that  if  any  person  shall 
"  wilfully "  set  on  fire  any  woods,  marshes, 
or  prairies,  whether  his  own  or  not,  so  as 
thereby  to  occasion  any  damage  to  any  other 
person,  such  person  shall  be  liable  in  double 
damages  to  the  party  injured,  to  be  recovered 
in  civil  action,  there  is  no  cause  of  action 
against  one  who  in  good  faith  starts  a  fire 
on  his  own  land  to  facilitate  the  cutting  of 
the  timber  for  making  charcoal,  because  the 
fire  accidentally  escapes  to  another's  property. 

Nebraska. —  Vansyoc  v.  Freewater  Ceme- 
tery Assoc,  63  Nebr.  143,  88  N.  W.  162. 

New  York. —  Stuart  v.  Hawley,  22  Barb. 
619 ;  Clark  v.  Foot,  8  Johns.  421. 

Wisconsin. —  Fahn  v.  Reichart,  8  Wis.  255, 
76  Am.  Dec.  237. 

See  23  Cent.  Dig.  tit.  "Fires,"  §  5.  And 
see,  generally,  Negligence. 

A  fire  arising  from  negligence  is  not  a 
fire  "  accidentally  begun,"  within  the  meaning 
of  6  Anne,  c.  31,  §  67,  as  amended  by  14  Geo. 
Ill,  c.  78,  §  76,  providing  for  exemption  of 
liability  for  fires  accidentally  begun.  Webb 
V.  Rome,  etc.,  R.  Co.,  49  N.  Y.  420,  10  Am. 
Rep.  389  [affirming  3  Lans.  453]. 

Fire  by  servant. —  When  stubble  is  fired  by 
a  hired  servant  without  his  master's  knowl- 
edge, and  neighboring  property  is  thereby  in- 
jured, neither  the  servant  nor  his  master, 
to  whom  no  neglect  is  imputed  in  employing 
him,  comes  within  the  terms  of  a  statute 
making  any  one  convicted  of  such  an  offense 
liable  in  double  damages  to  the  party  injured. 
Boyd  f.  Rice,  38  Mich.  599. 

Unforeseen  result.— Mo.  Rev.  St.  §  2129, 
providing  that  any  person  wilfully  setting 
on  fire  any  woods,  etc.,  whether  his  own  or 
not,  shall  be  liable  in  double  damages  to  the 
party  injured,  has  no  application  where  the 
fire  was  the  unforeseen  result  of  an  attempt 


to  burn  up  log  heaps  resulting  from  the  clear- 
ance of  timber  land.  Kahle  v.  Hobein,  30 
Mo.  App.  472. 

34.  Thus  setting  fire  to  prairie  land,  ex- 
cept between  certain  dates,  renders  the  one 
so  doing  absolutely  liable  for  damages  caused 
by  its  escape  on  to  the  premises  of  another, 
regardless  of  the  diligence  used  to  control  it. 
Thoburn  v.  Campbell,  80  Iowa  338,  45  N.  W. 
759  J  Conn  v.  May,  36  Iowa  241;  Dimleavy 
V.  Stockwell,  45  111.  App.  230. 

35.  If  under  the  statute  the  test  of  liabil- 
ity is.  Did  defendant  set  the  fire?  If  under 
the  common-law  rule  and  some  statutes,  Did 
he  do  it  wilfully  or  negligently?  Jarrett 
V.  Apple,  31  Kan.  093,  3  Pac.  571;  Hunt  v. 
Haines,  25  Kan.  210;  Emerson  v.  Gardiner, 
8  Kan.  452.     See  also,  generally,  Negugence. 

36.  Rockingham  Mut.  F.  Ins.  Co.  v.  Bosher, 
39  Me.  253,  63  Am.  Dec.  618,  holding  that 
an  insurance  company  cannot  maintain  an 
action  in  its  own  name  against  the  wrong- 
doer for  the  money  paid  by  the  company  to 
the  owner  of  the  property  destroyed,  it  being 
merely  an  equitable  assignee  of  the  owner's 
rights. 

37.  Armstrong  v.  Cooley,  10  111.  509. 

38.  Lamb  v.  Sloan,  94  N.  C.  534. 

39.  Lamb  v.  Sloan,  94  N.  C.  534. 

40.  Dunleavy  v.  Stockwell,  45  111.  App. 
230. 

41.  Hayward  v.  Cain,   105  Mass.   213. 
43.  Hayward   v.   Cain,    105   Mass.   213. 

43.  Lamb  v.  Sloam,  94  N.  C.  534. 

44.  Lamb  v.  Sloan,  94  N.  C.  534;  Tyson 
V.  Rasberry,  8  N.  C.  60;  Tiller  v.  Wilson,  1 
Lea  (Tenn.)   392. 

•Law  of  necessity  generally  see  Actions,  1 
Cyc.  653. 

45.  Lamb  v.  Sloan,  94  N.  C.  534 ;  Roberson 
V.  Kirby,  52  N.  C.  477. 

46.  Saussy  v.  South  Florida  R.  Co.,  22  Fla. 
327. 

47.  Saussy  v.  South  Florida  R.  Co.,  22  Fla. 
327. 

[Ill,  A,  3,  b] 
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e.  Matters  of  Justification.  Matters  of  excuse  or  justification  cannot  be  set 
up  on  a  general  denial ;  they  must  be  specially  pleaded.** 

4.  Evidence*' — a.  Burden  of  Proof  —  (i)  In  General.  Plaintiff  must  prove 
every  material  fact  necessary  to  constitute  the  offense  and  to  connect  it  with  the 
loss  sustained  ;  proving  the  loss  alone  is  not  sufficient.™  Under  some  statutes  he 
need  only  prove  that  defendant  set  out  the  fire  causing  the  injury ;  ^^  and  if  the 
latter  has  any  excuse  or  justification  for  the  act  he  must  prove  its  existence.^' 

(ii)  Of  Evil  Intent.  At  common  law,  and,  under  some  statutes,  there  can 
be  no  recovery  on  a  civil  action  for  damages  caused  by  these  offenses  unless  they 
are  shown  to  have  been  done  wilfully  and  maliciously,  or  negligently ;  *'  but 
under  other  statutes  the  injured  party  may  recover  the  damages  sustained  by  the 
burning,  irrespective  of  the  wrong-doer's  motive.^ 

b.  Admissibility  of  Evidence  —  (i)  In  General.  The  general  rules  govern- 
ing the  admissibility  of  evidence  in  civil  cases  apply  in  actions  for  damages 
caused  by  wilfully  or  maliciously  setting  fires,  etc.^^  Evidence  tending  to  show 
the  malice  or  intent  of  defendant  is  always  admissible.^^ 

(ii)  Under  Statutes  Eequiring  Notice  of  Burning.  Evidence  as  to  the 
giving  of  the  statutory  notice  to  persons  other  than  plaintiff  is  immaterial  where 
the  latter  has  received  such  notice,  and  may  not  be  admitted.^'' 

e.  SufBcieney  of  Evidence.  In  order  that  plaintiff  may  recover  damages  sus- 
tained, the  evidence  produced  by  him  must  be  sufficient  to  show  the  offense 
alleged  and  the  damages  sustained  thereby.^* 

5.  Questions  For  Jury.  Whether  defendant  did  or  did  not  start  the  fire  ^'  or 
whether  the  land  on  which  the  fire  was  set  out  still  retains  the  character  required 
by  the  statute ""  are  questions  for  the  jury. 

6.  Damages  "'  —  a.  In  General.  As  a  general  rule  the  measure  of  damages  is 
the  loss  which  lias  been  actually  sustained  by  plaintiff  by  reason  of  the  fire,*^ 


48.  Thoburn  v.  Campbell,  80  Iowa  338,  45 
:N.  W.  769. 

49.  Evidence  see  Evidence,  16  Cyc.  821. 

50.  Galvin  t.  Gualala  Mill  Co.,  98  Cal.  268, 
33  Pae.  93;  Russell  v.  Reagan,  34  Mo.  App. 
242,  holding  that  in  such  action  a  verdict 
for  plaintiff  should  be  set  aside  and  a  new 
trial  granted,  when  there  is  no  direct  testi- 
mony that  the  fire  set  by  defendant  was  the 
one  that  escaped  to  plaintiff's  property,  and 
every  fact  and  circumstance,  and  the  testi- 
mony of  plaintiff's  own  witnesses,  tend  to 
show  that  it  was  not. 


51.  Johnson 
Am.  Dec.  416. 

52.  Johnson 
Am.  Dec.  416. 

53.  Jarrett 


Barber, 
Barber, 


10    111.    425,    50 
10    111.    425,    50 


Apple,  31  Kan.  693,  3  Pac. 
571 ;  Emerson  v.  Gardiner,  8  Kan.  452 ;  Rus- 
sell V.  Reagan,  34  Mo.  App.  242.  See  also, 
generally.  Negligence. 

Presiunption  of  wilfulness. —  Where  de- 
fendant admits  that  he  set  fire  to  his  woods 
without  giving  the  statutory  notice,  nothing 
else  appearing,  the  law  presumes  that  he 
did  it  wilfully.  Lamb  v.  Sloan,  94  N.  C. 
534. 

54.  Ayer  v.  Starkey,  30  Conn.  304 ;  Grannis 
V.  Cummings,  25  Conn.  165. 

Prairies,  woods,  etc.— These  statutes  usu- 
ally apply  to  the  setting  out  fires  in  woods, 
prairies,  or  timber  lands  except  between  cer- 
tain periods  of  the  year.  Conn  v.  May,  36 
Iowa  241;  Jarrett  v.  Apple,  31  Kan.  693.  3 
Pac.  571;  Hunt  v.  Haines,  25  Kan.  210  (hold- 
ing that  defendant  is  liable  if  he  intentionally 
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sets  fire  to  prairie)  ;  Emerson  v.  Gardiner,  8 
Kan.  452;  Finley  v.  Langston,  12  Mo.  120. 

55.  As  to  admissibility  of  evidence  in  an 
action  against  defendant  for  burning  a  barn 
see  Stephens  v.  Vroman,  18  Barb.  (N.  Y.) 
250. 

56.  Sturgis  v.  Robbins,  62  Me.  289,  holding 
that  where  on  trial  of  an  action  for  negli- 
gently setting  a  fire  which  spread  to  plaintiff's 
woodland,  the  declaration  alleged  that  the 
fire  was  set  with  intent  to  injure  plaintiff, 
it  was  proper  to  ask  defendant  if  when  he 
set  the  fire  he  thought  it  a  proper  time  to 
burn. 

57.  Saussy  v.  South  Florida  R.  Co.,  22  Fla. 
327. 

58.  As  to  the  sufficiency  of  evidence  in  an 
action  against  defendant  for  burning  a  mill 
see  Shadoan  v.  Hall,  30  S.  W.  876,  17  Ky. 
L.  Rep.  230. 

59.  Hunt  V.  Haines,  25  Kan.  210. 

60.  Interstate  Galloway  Cattle  Co.  v. 
Kline,  51  Kan.  23,  32  Pac.  628,  holding  that, 
where  lands  are  inclosed  and  in  the  actual 
use  of  the  owner,  it  is  a  question  for  the 
jury  whether  they  still  retain  the  character 
of  prairie,  within  a  statute  providing  that  if 
any  one  set  on  fire  any  prairie  he  shall  be 
liable  for  any  damages  thereby  caused  an- 
other. 

61.  Damages  see  Damages,  13  Cyc.  1. 

62.  Spencer  v.  Murphy,  6  Colo.  App.  453, 
41  Pac.  841 ;  Brimell  v.  Hopkins,  42  Iowa 
429 ;  Interstate  Galloway  Cattle  Co.  v.  Kline, 
51  Kan.  23,  32  Pac.  628;  Waters  v.  Brown, 
44  Mo.  302. 
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although  under  some  statutes  the  recovery  of  exemplary  damages  is  also  provided 
for.«3 

b.  Elements  of  Damages.  The  damages  recoverable  generally  include  only 
such  as  plaintific  by  reasonable  endeavors  and  expense  could  not  prevent.**  But 
an  attorney's  fees  are  not  an  element  of  the  damages  in  such  cases ;  *°  nor  are 
voluntary  services  rendered  by  plaintiff  in  putting  out  the  fire.'^' 

e.  Questions  Fop  Jury.  Whether  defendant  has  used  reasonable  endeavors  to 
prevent  loss  is  a  question  for  the  jury  to  determine." 

B.  Refusing'  Aid  or  Obstructing'  Extinguishment  of  Fire.  In  some  juris- 
dictions one  who  refuses  aid  or  obstructs  the  extinguishment  of  a  fire  is  liable  for 
damages  to  the  person  whose  property  is  damaged  by  the  tire  in  consequence 
thereof.^ 

FIREWORKS.     See  Explosives. 

FIRM.     See  Paetneeship. 

FIRMIOR  ET  POTENTIOR  EST  OPERATIO  LEGIS  QUAM  DISPOSITIO  HOMINIS. 

A  maxim  meaning  "  The  operation  of  law  is  firmer  and  more  powerful  than  the 

will  of  man."  * 

Firmly.     In  a  firm  manner ;  solidly ;  compactly ;  strongly ;  steadily.^ 
First.     Being  before  all  others;  being  the  initial  unit  or  aggregate  in  order 

of  occurrence  or  arrangement  as  to  time,  place,  or  rank  ;  the  ordinal  of  one.' 


63.  Gamier  v.  Porter,  90  Cal.  105,  27  Pac. 
5,5;  Boyd  v.  Rice,  38  Mich.  599;  Russell  v. 
Reagan,  34  Mo.  App.  242;  Kahle  v.  Hobein, 
30  Mo.  App.  472. 

Exemplary  damages  are  not  allowable 
under  Colo.  Gen.  St.  §  1036.  Spencer  v. 
Murphy,  6  Colo.  App.  453,  41  Pae.  841. 

64.  Waters  v.  Brown,  44  Mo.  302. 

65.  Spencer  v.  Murphy,  6  Colo.  App.  453, 
41  Pac.  841. 

66.  Spencer  v.  Murphy,  6  Colo.  App.  453, 
41  Pac.  841. 

67.  Waters  v.  Brown,  44  Mo.  302. 

68.  Kiernan  v.  Metropolitan  Constr.  Co., 
170  Mass.  378,  49  N.  E.  648,  obstructing  the 
use  of  a  city  hydrant  by  firemen. 

1.  Bouvier  L.  Diet,  {citing  Coke  Litt.  1021. 

2.  Century  Diet. 

"  Firmly  believes  "  see  Thompson  v.  White, 
4  Serg.  &  R.  (Pa.)  135,  137;  Bradley  v. 
Eccles,  1  Browne  (Pa.)  258. 

3.  Century  Diet. 

In  connection  with  other  words  the  word 
"  first "  has  often  received  judicial  interpre- 
tation; as  for  example  as  used  in  the  fol- 
lowing phrases  :  "  First  accrued  "  ( see  Ran- 
dall V.  Stevens,  1  C.  L.  R.  642,  2  E.  &  B. 
641,  649,  18  Jur.  128,  23  L.  J.  Q.  B.  68,  75 
E.  C.  L.  641 )  ;  "  first  and  nearest  of  my 
kindred"  (see  Leigh  v.  Leigh,  15  Ves.  Jr.  92, 
99,  10  Rev.  Rep.  31,  33  Eng.  Reprint  690)  ; 
"  first  and  other  sons  of  my  said  eldest  son  " 
(see  Lewis  v.  Waters,  6  East  336,  337)  ; 
"first  charge"  (see  Coates  ■;;.  Reg.,  [19001 
A.  C.  217,  223,  69  L.  J.  C.  P.  26,  82  L.  T. 
Rep.  N.  S.  162;  Wheatley  «.  Silkstone,  etc.. 
Coal  Co.,  29  Ch.  D.  715,  718,  54  L.  J.  Ch. 
778,  52  L.  T.  Rep.  N.  S.  798,  33  Wkly.  Rep. 
797)  ;  "first  cost  and  charges"  (see  Loraine 
V.  Cartwright,  15  Fed.  Cas.  No.  8,500,  3 
Wash.  151);  "first  day  of  the  term"  (see 
Matter  of  Burt,  5  B.  &  C.  668,  670,  11  E.  C.  L. 


630)  ;  "first  devisee"  (see  Den  v.  Robinson, 
5  N.  J.  L.  689,  709,  710;  Wilcox  v.  Hey- 
wood,  12  R.  I.  196,  198)  ;  "first  established" 
(see  State  v.  Alcorn,  78  Tex.  387,  396,  14 
S.  W.  663 )  ;  "  first  giving  notice  in  writing  " 
(see  Ashdown  v.  Curtis,  8  Jur.  N.  S.  511, 
512,  31  L.  J.  M.  C.  216,  6  L.  T.  Rep.  N.  S. 
331,  10  Wkly.  Rep.  667);  "first  had  and 
obtained"  (see  Com.  v.  Camac,  1  Serg.  &  R. 
(Pi».)  87,  89)  ;  "first  half  of  August  next" 
(see  Grosvenor  v.  Magill,  37  111.  239,  241)  ; 
"  first  heir  male  of  his  body  "  ( see  Dubber 
V.  Trollope,  Ambl.  453,  27  Eng.  Reprint  300); 
"  first,  if  by  casualty  or  otherwise  I  should 
lose  my  life  during  this  voyage  "  "( see  Damon 
V.  Damon,  8  Allen  (Mass.)  192,  194)  ;  "first 
Lord  of  the  Admiralty"  (see  30  &  31  Vict. 
c.  98,  §  3)  ;  "first  made"  (see  Thompson  v. 
Grand  Gulf  R.,  etc.,  Co.,  3  How.  (Miss.)  240, 
247,  34  Am.  Dec.  81;  Redman  v.  Philadel- 
phia, etc.,  R.  Co.,  33  N.  J.  Eq.  165,  166)  ; 
"  first  male  heir "  (see  Doe  v.  Perratt,  .5 
B.  &  C.  48,  58,  11  E.  C.  L.  363);  "first 
money,  &c."  (see  Blower  v.  Morret,  2  Ves. 
420,  421,  28  Eng.  Reprint  268)  ;  "first  mon- 
eys so  received"  (see  State  v.  Bishop,  41 
Mo.  16,  21)  ;  "first  open  water"  (see  Kempe 
t:  Batt,  5  T.  L.  R.  27 )  ;  "  first  or  eldest 
son"  (see  Driver  v.  Frank,  8  Taunt.  468, 
480,  4  E.  C.  L.  233)  ;  "first  paid"  (see  Sea- 
ward V.  Drew,  67  L.  J.  Q.  B.  322,  325)  ; 
"first  place"  (see  Everett  v.  Carr,  59  Me. 
325,  330;  Perrine  v.  Perrine,  6  N.  J.  L.  133, 
137,  10  Am.  Dec.  392 ;  In  re  Hardy,  17  Ch.  D. 
798,  802,  50  L.  J.  Ch.  241,  44  L.  T.  Rep.  N.  S. 
49,  29  Wkly.  Rep.  834);  "first  privilege" 
(see  Hapgood  v.  Brown,  102  Mass.  451,  452; 
Schroeder  v.  Gemeinder,  10  Nev.  355,  361 ; 
Holloway  v.  Schmidt,  33  Misc.  (N.  Y.)  747, 
67  N.  Y.  Suppl.  169)  ;  "first  published"  (see 
Routledge  v.  Low,  L.  R.  3  H.  L.  108,  116, 
37  L.  J.  Ch.  454,  18  L.  T.  Rep.  N.  S.  874,  16 
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FIRST- GLA88—FIEST  TEEM 


FiRST-CLASS.     Of  th«  best  quality ;  first-rate.* 

First  cousin.  The  relation  first  in  degree  to  whom  that  appellation  is 
given ;  that  is,  the  child  of  an  uncle  or  aunt.^    (See  Cousins  ;  Cousins  Gbeman.) 

First  draw.  Under  an  agreement  relative  to  the  compensation  which  a 
pensioner  agreed  to  allow  an  agent  for  procuring  a  pension,  a  term  which  has 
been  construed  to  mean  the  iBirst  annuity.'    (See,  generally,  Pensions.) 

First  floor.  A  term  equivalent  to  ^'  first  story "  of  the  building,  and  it 
naturally  includes  the  walls.' 

FIRST  INVENTOB.     See  Patents. 

First  mortgage,  a  term  which  has  a  fixed,  definite  meaning,  and  implies 
that  the  lien  of  the  mortgage  is  prior  to  that  of  any  other  cMm.^  (See,  generally, 
Mortgages.) 

First  mortgage  bond.  A  bond  secured  by  a  first  mortgage  upon  the 
property  covered  by  the  mortgage.'     (See,  generally,  Mortgages.) 

First  purchaser,  a  purchaser  who  first  acquired  the  estate  through  his 
family,  whether  the  same  was  transferred  to  him  by  sale  or  by  gift,  or  by  any 
other  method,  except  only  that  of  descent.*" 

First  term.     In  criminal  law,  the  term  at  which  the  prosecuting  officer  of 


Wkly.  Eep.'lOSl;  Thomas  v.  Turner,  33  Ch.  D. 
292,  297,  56  L.  J.  Ch.  56,  55  L.  T.  Rep.  N.  S. 
534,  35  Wkly.  Kep.  177;  Boucicault  v.  Chat- 
terton,  5  Ch.  D.  267,  280,  46  L.  J.  Oh.  305, 
35  L.  T.  Eep.  N.  S.  745,  25  Wkly.  Rep.  287; 
Cocks  V.  Purday,  5  C.  B.  860,  882,  12  Jur. 
677,  17  L.  J.  C.  P.  273,  57  E.  G.  L.  860)  ; 
"  first  put  into  good  repair  "  ( see  Neale  ». 
Ratcliff,  15  Q.  B.  916,  020,  15  Jur.  166,  20 
L.  J.  Q.  B.  130,  69  E.  C.  L.  916)  ;  "first-rate 
building  plot  of  freehold  ground  "  (see  Dykes 
t.  Blake,  1  Am.  209,  216,  4  Biiig.  N.  Cas. 
463,  6  Scott  320,  33  E.  C.  L.  806);  "first 
refusal "  ( see  Manchester  Ship  Canal  Co»  v. 
Manchester  Racecourse  Co.,  {1900]  2  Ch.  352, 
364,  69  L.  J.  Ch.  850,  83  L.  T.  Rep.  N.  S.  274 
[affirmed  in  [1901]  2  Ch.  37,  46,  84  L.  T. 
Rep.  N.  S.  436,  49  Wkly.  Rep.  418] )  ;  "  first 
rent  reserved  by  the  former  lease  "  ( see  Horl- 
beck  V.  St.  Philip's  Parish  Protestant  Epis- 
copal Church,  13  Rich.  Eq.  (S.  C.)  123)  ; 
"first  son"  (see  Parker  v.  Tootal,  11  H.  L. 
Cas.  143,  156,  11  Jur.  N.  S.  185,  12  L.  T.  Rep. 
N.  S.  89,  13  Wkly.  Rep.  442,  11  Eng.  Reprint 
1286)  ;  "  first  steamer  "  (see  Johnson  ^.Cham- 
bers, 12  Ind.  102,  103);  "first  to  be  taken 
out  of  proceeds  of  sale  of  realty  "  ( see  Hutch- 
inson V.  Fuller,  75  Ga.  88,  92 )  ;  "  first  trial 
of  the  case  "  ( see  Anderson  v.  O'Donnell,  29 
S.  C.  355,  359,  7  S.  E.  523,  13  Am.  St.  Rep. 
728,  1  L.  R.  A.  632)  ;  "  first  tried  "  (see  Scott 
V.  Clinton,  etc.,  R.  Co.,  21  Fed.  Cas.  No. 
12,527,  6  Biss.  529,  536;  Warner  v.  Pennsyl- 
vania, R.  Co.,  29  Fed.  Cas.  No.  17,186,  13 
Blatchf.  231);  "first  voyage"  (see  Pirie  v. 
Steele,  8  C.  &  P.  200,  202,  2  M.  &  Rob.  49, 
34  E.  C.  L.  689). 

4.  Webster  Int.  Diet. 

"  First  class  fraud  and  of  the  first  water  " 
see  Meaa  v.  Johnson,  185  Pa.  St.  12,  17,  39 
Atl.  562. 

"First  class  funeral"  see  Mackovsky  c. 
Manhattan  R.  Co.,  11  N.  Y.  St.  649,  650,  per 
McAdam,  C.  J. 

"  First-class  investments  "  are  investments 
■which  require  little  or  no  personal  care  or 
supervision  in  order  to  avoid  loss.     Sparks 


Mfg.  Co.  V.  Newton,  57  N.  J.  Eq.  367,  412, 
41  Atl.  385. 

"  First-class  interest-paying  securities  "  see 
Woodruff  V.  Ward,  35  N.  J.  Eq.  467,  470. 

First-class  station  see  Hood  v.  North  East- 
ern R.  Co.,  L.  R.  8  Eq.  666,  20  L.  T.  Rep. 
K  S.  970,  17  Wkly.  Rep.  1085. 

"  i'irst-class  title  "  is  a  clean  record  or  at 
least  one  not  depending  on  presumptions  that 
may  be  overcome,  or  facts  that  are  uncer- 
tain. Vought  V.  Williams,  46  Hun  (N.  Y.) 
638,  642. 

5.  Saunderson  «.  Bailey,  2  Jur.  958,  8  L.  J. 
Ch.  18,  4  Myl.  &  C.  56,  59,  18  Eng.  Ch.  56, 
41  Eng.  Reprint  22,  where  it  is  said:  "And 
to  no  other  does  the  appellation  belong;  for 
though  the  child  of  such  first  cousin  is  called 
a  first  cousin  once  removed,  it  is  not  known 
by  the  appellation  of  first  cousin;  and,  in 
fact,  it  is  a  cousin  in  the  second  degree, 
though  not  called  a  second  cousin,  as  being 
the  second  class  of  persons  to  whom-  the  ap- 
pellation of  cousin  is  given."  And  see  In  re 
Parker,  15  Ch.  D.  528,  529  [affirmed  in  17  Ch. 
D.  262,  263,  50  L.  J.  Ch.  639,  44  L.  T.  Rep. 
N.  8.  885,  29  Wkly.  Rep.  855],  where  first 
cousins  are  defined  as  cousins  german.  See 
also  In  re  Parker,  15  Ch.  D.-528,  530;  Steven- 
son V.  Abingdon,  31  Beav.  305,  309,  9  Jur.  N.  S. 
1063,  9  L.  T.  Rep.  N.  S.  74,  11  Wkly.  Rep. 
935 ;  Stoddart  v.  Nelson,  6  De  G.  M.  &  G.  68, 
73,  2  Jur.  N.  S.  27,  25  L.  J.  Ch.  116,  4  Wkly. 
Rep.  109,  55  Eng.  Ch.  54,  43  Eng.  Reprint 
1156. 

6.  Trimble  v.  Ford,  5  Dana  (Ky.)  517,  519. 

7.  Lowell  V.  Strahan,  145  Mass.  1,  8,  12 
N.  E.  401,  1  Am.  St.  Rep.  422,  where  the 
court  said :  "  The  words  diflter  somewhat 
from  the  word  '  room.'  " 

8.  Green's  Appeal,  97  Pa.  St.  342,  348. 

9.  Minnesota,  etc.,  R.  Co.  ■;;.  Sibley,  2  Minn. 
13,  18.  See  also  Com.  v.  Williamstown,  156 
Mass.  70,  74,  30  N.  E.  472. 

10.  Blair  v.  Adams,  59  Fed.  243,  247 
[quoting  2  Blackatone  Comm.  220].  See  also 
Gardner  i;.  Collins,  2  Pet.  (U.  S.)  58,  93,  7 
L.  ed.  347. 
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the  government  demands  the  arraignment  and  trial  of  an  accused  person."     (See, 
generally,  Criminal  Law.) 

Fiscal.  Of  or  pertaining  to  the  treasury  or  public  finances. ^^  (Fiscal : 
Management —  Of  County,  see  Counties  ;  Of  Municipal  Corporation,  see  Munici- 
pal CoEPOEATioNs ;  Of  State,  see  States;  t)f  Town,  see  Towns;  Of  United 
States,  see  United  States.) 


11.  John  V.  State,  1  Head   (Tenn.)   49,  51. 

12.  English  L.  Diet. 

"Fiscal  agent"  see  State  v.  Dubucletj  27 
La.  Ann.  29,  35. 

"Fiscal  affairs"  see  Martin  v.  Tyler,  4 
N.  D.  278,  60  N.  W.  392,  25  L.  R.  A.  838. 

"  Fiscal  concerns,"  "  fiscal  afiairs,"  and  "  af- 
fairs" and  "government"  used  interchange- 


ably see  Martin  «.  Tyler,  4  N.  D.  278,  60 
N.  W.  392,  25  L.  R.  A.  838. 

"  Fiscal  duties "  of  each  officer  see  Folger 
X.  U.  S.,  13  Ct.  CI.  86,  93. 

"  Fiscal  quarter  "  see  Opinion  of  Judges,  5 
Nebr.  566,  570. 

"  Fiscal  year  "  see  Moose  v.  State,  49  Ark. 
499,  502,  5  S.  W.  885. 
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CROSS-REIFBRENCBS 

For  Matters  Relating  to  : 
Animals,  see  Animals. 
Bounties,  see  Bounties. 
Fishing  and  Hunting : 

On  Indian  Reservation,  see  Indians. 

On  Sunday,  see  Sunday. 

I.  NATURE  AND  PROPERTY  IN  GENERAL. 

A.  Meaning  of  Terms.  The  term  "  game  "  lias  been  delined  as  birds  and 
beasts  of  a  wild  nature  obtained  by  fowling  and  hunting.'  Within  the  meaning 
of  the  game  laws,  however,  it  refers  primarily  to  game  fit  for  food,'  although 
under  some  statutes  it  applies  also  to  animals  valuable  for  their  fur  or  otherwise.' 
"Within  these  laws  the  term  "  fish  "  is  included  in  the  term  "  game,"  *  and  in  itself 
includes  oysters,  clams,  and  other  shell-fish.^ 

1    Black   L.   Diet.;   Bouvier  L.   Diet.     See  4.  State  v.  Higgins,  51  S.  C.  51,  28  S.  E. 

Meul  V.  People,  198  III.  258,  64  N.  E.  1106.  15,  38  L.  R.  A.  561. 

3.  See  People  v.   O'Neil,   71  Mich.  325,  39  "Game  fish"   is   any   fish,   the   capture  of 

N.  W.  1 ;  Payne  v.  Sheets,  75  Vt.  335,  55  Atl.  which  requires  skill  and  affords  sport.    Com. 

650.    '  V.  Penn  Forest  Brook  Trout  Co.,  26  Pa.  Co. 

Hoxious   animals   may  not   be  within  the  Ct.  163. 

meaning  of  this  rule.     See  Payne  r.  Sheets,  5.  Caswell   v.   Johnson,   58   Me.    164;   Mal- 

75  Vt   335,  55  Atl.  656.  don  v.  Woolvet,  12  A.  &  E.  13,  9  L.  J.  Q.  B. 

3.  McMahon    v.    State,     (Nebr.    1904)     97  370,  4  P.   &  D.  26.  40  E.  C.  L.   17    (oyster 

N.  W.  1035   (holding  that  the  word  "game"  spat)  ;   Caygill  v.  Thwaite,  1  T.  L.  Rep.  386 

includes    beasts,    fowl,    and    fish);    State    v.  (crayfish). 

House    65  N    C    315,  6  Am.  Rep.  744.  The  term  "fisheries"  includes  oyster  and 
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B.  Property  in  Fish  and  Game.  Fisli  and  game  being  -wild  animals,  their 
ownership,  so  far  as  they  are  capable  of  ownership,  is  in  the  state  for  the  benefit 
of  all  its  people  in  common,  and  a  private  person  cannot  acquire  an  exclusive 
property  therein  except  by  taking  and  reducing  them  to  actual  possession,^  or  by 
a  grant  from  the  government.''  Property  in  fish,  as  well  swimming  as  shell-fish, 
is  in  the  public,  until  they  are  taken  and  reduced  to  actual  possession,  in  which 
case  absolute  property  is  acquired  by  the  individual  so  taking  them  and  continues 
as  long  as  he  retains  such  possession,^  but  subject  to  be  divested  if  the  fish  escape 
or  are  returned  to  other  waters.' 


11.  RIGHTS  OF  HUNTING  AND  FISHING. 
A.  On  Private  Lands  and  Waters  —  l.  In  General.    As  a  general  rule  the 
exclusive  right  of  hunting  or  fishing  on  lands  or  waters  owned  by  a  private  indi- 
vidual is  in  the  owner  or  his  tenant,^"  unless  that  right  has  been  transferred  to 


shell  fisheries.  Moulton  v.  Libbey,  37  Me. 
472,  59  Am.  Dee.  57. 

A  fishing  place  as  defined  by  N.  J.  Act 
(1808),  §  3,  applies  only  to  shore  fisheries. 
Bennett  v.  Boggs,  3  Fed.  Cas.  No.  1,319, 
Baldw.   60. 

6.  Arkansas. —  State  v.  Mallory,  (1904)  83 
S.  W.  955,  67  L.  R.  A.  773. 

California. —  Ex  p.  Kenneke,  136  Cal.  527, 
69  Pac.  261,  89  Am.  St.  Rep.  177. 

Illinois. —  Cummings  .v.    People,    211    111. 

392,  71  N.  E.  1031;  American  Express  Co.  v. 
People,  133  111.  649,  24  N.  E.  758,  23  Am.  St, 
Eep.  641,  9  L.  R.  A.   138. 

North  Carolina. — State  v.  Gallop,  126  N.  C. 
979,  35  S.  E.  180. 

United  States. —  Geer  v.  Connecticut,  161 
U.  S.  519,  16  S.  Ct.  600,  40  L.  ed.  793  [af- 
firming 61  Conn.  144,  22  Atl.  1012,  13  L.  R.  A. 
804]. 

See  23  Cent.  Dig.  tit.  "  Pish,"  §  1 ;  24  Cent. 
Dig.  tit.  "Game,"  §  1.  And  see  cases  cited 
infra,  notes  8,  9.  See  also  Animals,  2  Cyc. 
306. 

7.  Garcia  v.  Gunn,  119  Cal.  315,  51  Pac. 
684.    And  see  infra,  II,  B,  2,  b,   (i). 

8.  Illinois. —  People  v.  Bridges,  142  111.  30, 
31  N.  E.  115,  16  L.  R.  A.  684. 

Indiana. —  State  v.  Lewis,  134  Ind.  250, 
33  N.  E.  1024,  20  L.  E.  A.  52;  Gentile  v. 
State,  29  Ind.  409. 

Maine. —  State  v.  Snowman,  94  Me.  99,  46 
Atl.  815,  50  L.  R.  A.  544,  80  Am.  St.  Rep. 
380;  Treat  v.  Parsons,  84  Me.  520,  24  Atl. 
946. 

Maryland. —  Sellers  v.  Sellers,  77  Md.  148, 
26  Atl.  188,  39  Am.  St.  Rep.  404,  20  L.  R.  A. 
94;  Phipps  V.  State,  22  Md.  380,  85  Am.  Dec. 
654. 

Massachusetts. —  Dunham  v.  Lamphere,  3 
Gray  268. 

Michigan. —  Lincoln  r.  Davis,  53  Mich.  375, 
19  N.  W.  103,  51  Am.  Rep.  116. 

Minnesota. —  State   v.    Rodman,    58    Minn. 

393,  59  N.  W.  1098. 

Missouri. —  State  r.  Blount,  85  Mo.  543. 

New  Jersey. —  Oysters  partake  more  of 
character  of  feres  domitcB  than  ferce  natures, 
hence  there  may  be  an  absolute  property  in 
them.  State  v.  Taylor,  27  N.  J.  L.  117,  72 
Am.  Dec.  347. 

New  York. —  People  v.  Doxtater,   75   Hun 

[I.  B] 


472,  27  N.  Y.  Suppl.  481;  Sutter  v.  Van 
Derveer,  47  Hun  366;  Brinckerhoflf  v.  Star- 
kins,   11  Barb.  248. 

Ohio.—  State  v.  Shaw,  67  Ohio  St.  157,  65 
N.  E.  875,  60  L.  R.  A.  481. 

Vermont. —  State  v.  Theriault,  70  Vt.  617, 
41  Atl.  1030,  67  Am.  St.  Eep.  695,  43  L.  R.  A. 
290. 

Washington. —  Griffith  v.  Holman,  23  Wash. 
347,  63  Pac.  239,  83  Am.  St.  Rep.  821,  54 
L.  R.  A.  178. 

England. — ^  Young  v.  Hichens,  6  Q.  B.  606, 
Dav.  &  M.  592,  51  E.  C.  L.  606. 

See  23  Cent.  Dig.  tit.  "  Fish,"  §   1. 

Property  in  fish  becomes  vested  only  when 
their  possession  is  so  far  established  by  the 
aid  of  nets  or  other  means  that  they  can- 
not escape.  People  v.  Doxtater,  75  Hun 
(N.  Y.)  472,  27  N.  Y.  Suppl.  481;  Buster  v. 
Newkirk,  20  Johns.  (N.  Y.)  75;  Pierson  v. 
Post,  S  Cai.   (N:  Y.)    175,  2  Am.  Dec.  264. 

Constructing  a  fence  across  a  public  tide- 
water cove  and  thus  preventing  fish  from 
escaping  does  not  create  property  in  such 
fish.  Sellers  v.  Sellers,  77  Md.  148,  26  Atl. 
188,  39  Am.  St.  Rep.  404. 

9.  People  V.  Bridges,  142  111.  30,  31  N.  E. 
115,  16  L.  R.  A.  684;  Sellers  v.  Sellers,  77 
Md.  148,  26  Atl.  188,  39  Am.  St.  Eep.  404, 
20  L.  E.  A.  94;  Mullett  v.  Bradley,  24  Misc. 
(N.  Y.)  695,  53  N.  Y.  Suppl.  781;  Peters 
V.  State,  96  Tenn.  682,  36  S.  W.  399,  33 
L.  E.  A.  114.     See  2  Blackstene  Cemm.  395. 

10.  Arkansas. —  State  v.  Mallory,  (1904) 
83  S.  W.  955,  67  L.  E.  A.  773. 

Michigan. —  Hall  v.  Alford,  114  Mich.  165, 
72  N".  W.  137,  38  L.  R.  A.  205;  Sterling  v. 
Jackson,  69  Mich.  488,  37  N.  W.  845,  13  Am. 
St.  Eep.  405 ;  Lincoln  v.  Davis,  53  Mich.  375, 
19  N.  W.  i03,  51  Am.  Eep.   116. 

Minnesota. —  L.  Eealty  Ce.  v.  Johnson,  92 
Minn.  363,  100  N.  W.  94,  66  L.  E.  A.  439. 

North  Carolina. — State  v.  Gallop,  126  N.  C. 
979,  35  S.  E.  180. 

Vermont. —  Payne  v.  Sheets,  75  Vt.  335,  55 
Atl.  656. 

England. —  Ewart  v.  Graham,  7  H.  L.  Cas. 
331,  5  Jur.  N.  S.  773,  29  L.  J.  Exch.  88,  7 
Wkly.  Eep.  621,  11  Eng.  Reprint  132;  Sut- 
ton r.  Moody,  1  Ld.  Raym.  250. 

Canada. —  Beatty  v.  Davis,  20  Ont.  373; 
Long  Point  Co.  v.  Anderson,  19  Ont.  487. 
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another  bj  grant "  or  prescription. *'     This  right,  however,  may  be  regulated  or 
restricted  by  the  state.^^ 

2.  By  Another  Than  Owner  of  Soil  — a.  By  Grant.     The  right  of  liunting'* 
or  fishing  ^^  on  another's  lands  or  waters  may  be  acquired  by  a  grant  or  lease 


See  23  Cent.  Dig.  tit.  "Fish,"  §  11;  24 
Cent.  Dig.  tit.  "Game,"  §  1;  2  Blackstone 
Comm.  395. 

Rights  of  hunting  and  fishing  under  in- 
closnre  allotments  in  accordance  with  an  Eng- 
lish act  directing  the  allotment  of  certain 
common  and  waste  land  see  Devonshire  «. 
O'Connor,  24  Q.  B.  D.  468,  54  J.  P.  740,  59 
L.  J.  Q.  B.  206,  62  L.  T.  Eep.  N.  S.  917,  38 
Wkly.  Eep.  420;  Musgrave  v.  Forster,  L.  E. 
6  Q.  B.  590,  40  L.  J.  Q.  B.  207,  24  L.  T.  Eep. 
N.  S.  614,  19  Wkly.  Eep.  1141;  Hilton  Tp.  v. 
Bowes  Tp.,  L.  E.  1  Q.  B.  359,  35  L.  J.  M.  C. 
137,  13  L.  T.  Eep.  N.  S.  512,  14  Wkly.  Eep. 
368;  Ecrovd  v.  Coultherd,  [1898]  2  Ch.  358, 
67  L.  J.  Ch.  458,  78  L.  T.  Eep.  N.  S.  702; 
Sowerby  v.  Smith,  L.  E.  9  C.  P.  524,  43  L.  J. 
C.  P.  290,  31  L.  T.  Eep.  N.  S.  309,  23  Wkly. 
Eep.  79;  Eobinson  v.  Wray,  L.  E.  1  C.  P. 
490,  14  L.  T.  Eep.  N.  S.  434;  Leeonfield  v. 
Dixon,  L.  E.  3  £xeh.  30,  37  L.  J.  Exch.  33,  17 
L.  T.  Eep.  N.  S.  288,  16  Wkly.  Eep.  157; 
Ewart  i\  Graham,  7  H.  L.  Cas.  331,  5  Jur. 
N.  S.  773,  29  L.  J.  Exch.  88,  7  Wkly.  Eep. 
621,  11  Eng.  Eepriut  132;  Eigg  v.  Lonsdale, 

1  H.  &  N.  923,  3  Jur.  N.  S.  390,  26  L.  J. 
Exch.  196,  5  Wkly.  Eep.  335. 

11.  See  infra,  II,  A,  2,  a. 
13.  See  infra,  II,  A,  2,  b. 

13.  See  infra.  III,  A. 

14.  Bingham  ».  Salene,  15  Oreg.  208,  14 
Pae.  523,  3  Am.  St.  Eep.  152;  Webber  v.  Lee, 
9  Q.  B.  D.  315,  47  J.  P.  4,  51  L.  J.  Q.  B.  485, 
47  L.  T.  Eep.  N.  S.  215,  30  Wkly.  Eep.  866; 
Allhusen  v.  Brooking,  26  Ch.  D.  559,  53  L.  J. 
Ch.  520,  51  L.  T.  Eep.  N.  S.  57,  32  Wkly.  Eep. 
657  (reservation  of  a  right  to  shoot  ground 
game)  ;  Beauchamp  v.  Winn,  L.  E.  6  H.  L. 
223,  27  Wkly.  Eep.  193  [affirming  38  L.  J. 
Ch.  566,  21  L.  T.  Eep.  N.  S.  253];  Smith  v. 
Wilson,  3  B.  &  Ad.  728,  1  L.  J.  K.  B.  194, 
23  E.  C.  L.  319;  Hayward  v.  Grant,  1  C.  &  P; 
448,  12  E.  C.  L.  262;  Gardiner  v.  Colyer,  10 
L.  T.  Eep.  N.  S.  715,  12  Wkly  Eep.  979. 

The  privilege  conferred  by  the  grant  of  the 
exclusive  right  to  hunt  on  the  grantor's  land 
is   limited   strictly  to   the   places   designated 

(Bingham  v.  Salene,  15  Oreg.  208,  14  Pac. 
523,  3  Am.  St.  Eep.  152);  and  to  hunt  in 
the  usual  and  reasonable  way,  and  not  to 
tread  over  fields  of  standing  crops  at  a  time 
when  it  is  not  usual  or  reasonable  to  do  so 

(Bingham  v.  Salene,  supra;  Hilton  v.  Green, 

2  F.  &.  F.  821),  nor  to  lay  down  an  unrea- 
sonable and  excessive  amount  of  game  under 
a  license  to  lay  down  some  game  (Farrer  v. 
Nelson,  15  Q.  B.  D.  258,  49  J.  P.  725,  54 
L.  J.  Q.  B.  385,  52  L.  T.  Eep.  N.  S.  786,  33 
Wkly.  Eep.  800;  Birkbeck  v.  Paget,  31  Beav. 
403,  54  Eng.  Eeprint  1194;  Paget  «.  Birk- 
beck, 3  P.  &  F.  683.  See  Harrington  v. 
Harrington,  20  L.  T.  Eep.  N.  S.  512).  Nor 
does  the  grantee's  license  authorize  the  indis- 
criminate giving  by  him  of  permits  to  various 
persons  to  exercise  the  privilege  granted,  al- 


though he  may  sell  or  assign  it,     Bingham 
V.  Salene,  supra. 

Liability  of  licensee  for  damages  to  an  oc- 
cupier of  land,  for  turning  rabbits  thereon 
(Hilton  V.  Green,  2  F.  &  F.  821) ,  or  for  not 
keeping  down  and  destroying  rabbits  as  he 
had  covenanted  to  do  (West  v.  Houghton,  4 
C.  P.  D.  197,  40  L.  T.  Eep.  N.  S.  364,  27 
Wkly.  Eep.  678). 

A  grant  of  an  easement  across  his  prem- 
ises for  purposes  of  a  public  highway  by  a 
landowner  does  not  surrender  to  the  public 
his  right  to  foster  and  protect  wild  game  on 
the  land,  nor  does  the  public  acquire  any 
right  to  pursue  and  kill  the  same  while  it  is 
passing  temporarily  to  and  fro  across  a  high- 
wav.  L.  Eealty  Co.  v.  Johnson,  92  Minn. 
363,  100  N.  W.  94,  66  L.  E.  A.  439. 

Rights  of  lessee  of  sporting  rights  under 
the  English  Ground  Game  Act  of  iSSo  see 
Morgan  v.  Jackson,  [1895]  1  Q.  B.  885,  59 
J.  P.  327,  63  L.  J.  Q.  B.  462,  72  L.  T.  Eep. 
N.  S.  593,  15  Eeports  411,  43  Wkly.  Eep. 
479;  Hansard  v.  Clark,  13  L.  E.  Ir.  391. 

Implied  covenant  as  to  cultivation  of  land. 
—  Where  a  right  of  shooting  over  land  is 
demised,  there  is  no  implied  covenant  that 
the  surface  of  the  land  or  the  course  of 
cultivation  shall  remain  unchanged.  Jeflfryes 
V.  Evans,  19  C.  B.  N.  S.  246,  11  Jur.  N.  S. 
584,  34  L.  J.  C.  P.  261,  13  L.  T.  Eep.  N.  S. 
72,  13  Wkly.  Eep.  864,  115  E.  C.  L.  246. 

15.  Illinois. —  Beckman  v.  Kreamer,  43  III. 
447,  92  Am.  Dec.  146. 

Maine. —  Treat  v.  Parsons,  84  Me.  520,  24 
Atl.  946;  Matthews  v.  Treat,  75  Me.  594; 
Wyman  v.  Oliver,  75  Me.  421  (assigned  as 
part  of  dower)  ;  Duncan  v.  Sylvester,  24  Me. 
482,  41  Am.  Deo.  400. 

Massachusetts. —  Butrick  v.  Tilton,  155 
Mass.  461,  29  N.  E.  1088 ;  Waters  v.  Lilly,  4 
Pick.  145,  16  Am.  Dec.  333. 

New  .Jersey. —  Fitzgerald  v.  Faunce,  46 
N.  'J.  L.  536 ;  Cobb  v.  Davenport,  32  N.  J.  L. 
369,  33  N.  J.  L.  223,  97  Am.  Dec.  718. 

New  York. —  Jackson  v.  Halsted,  5  Cow. 
216;   Brink  v.  Eichtmeyer,   14  Johns.  255. 

North  Carolina. —  Eead  v.  Cranberry,  30 
N.  C.  109. 

Pennsyhxmia. —  Gibbs  v.  Sweet,  20  Pa. 
Super.  Ct.  275. 

England. —  Devonshire  v.  Pattinson,  20 
Q.  B.  D.  263,  52  J.  P.  276,  57  L.  J.  Q.  B. 
189,  58  L.  T.  Eep.  N.  S.  392;  Eolle  v.  Whyte, 
L.  E.  3  Q.  B.  286,  8  B.  &  S.  116,  37  L.  J. 
Q.  B.  10,5,  17  L.  T.  Eep.  N.  S.  560,  16  Wkly. 
Eep.  593;  Grove  v.  Portal,  [1902]  1  Ch.  727, 
71  L.  J.  Ch.  290,  86  L.  T.  Eep.  N.  S.  350; 
Hanbury  v.  Jenkins,  [1901]  2  Ch.  401,  65 
J.  P.  631,  70  L.  J.  Ch.  730,  49  Wkly.  Eep. 
615;  Fitzgerald  v.  Firbank,  [1897]  2  Ch.  96, 
66  L.  J.  Ch.  529,  76  L.  T.  Rep.  N.  S.  584; 
Smith  V.  Andrews,  [1891]  2  Ch.  678,  65  L.  T. 
Eep.  N.  S.  175;  Seymour  v.  Courtenay,  5 
Burr.  2814    (reservation  of  oysters  and  flsh 
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from  the  owner,  either  with  or  without  the  soil,  and  with  such  restrictions  or  limi- 
tations as  the  owner  may  see  fit  to  impose.  This  right  being  a  right  of  profit  in 
the  land  passes  by  grant  or  lease  of  the  land,  unless  expressly  reserved." 

b.  By  Preseription.  The  exclusive  right  of  hunting  or  fishing  on  another's 
lands  or  waters  may  also  be  acquired  by  prescription  ; "  but  being  a  right  of  profit 
in  lands  as  distinguished  from  an  easement,  it  cannot  be  claimed  by  custom,  but 
must  be  acquired  by  prescription  as  belonging  to  some  estate  and  must  be  so 
pleaded  with  a  que  estate.^' 

e.  By  the  Public.  Such  rights,  howeyer,  cannot  be  acquired  by  a  person,  as 
one  of  the  public,  either  by  grant  or  prescription,  since  the  public  cannot  pre- 
scribe or  accept  a  grant."     Stocking  private  streams  or  waters  with  fish  raised  at 


for  the  grantor's  table) ;  Holford  v.  Pritchard, 
3  Exch.  793,  18  L.  J.  Exch.  315;  Johnston  v. 
Bloomfield,  Ir.  R.  8  C.  L.  88.  See  Greenbank 
V.  Sanderson,  49  J.  P.  40;  Hamilton  v.  Mus- 
grove,  Ir.  R.  6  G.  L.  129,  19  Wkly.  Rep.  443. 

The  right  to  take  fish  follows  the  owner- 
ship of  the  water  if  that  is  separated  from 
the  ownership  of  the  soil.  Turner  v.  Hebron, 
61  Conn.  175,  22  Atl.  951,  14  L.  R.  A.  386. 

A  grant  to  fish  proved  by  a  user  is  only 
commensurate  with  such  user.  Hart  v. 
Chalker,   5   Conn.  311. 

A  right  in  gross  to  fish  in  a  hrook  can 
neither  be  assigned  nor  inherited.  Beach  v. 
Moracan,  67  N.  H.  529,  41  Atl.  349,  68  Am. 
St.  Rep.  692. 

16.  Georgia. —  Lee  v.  Mallard,  116  Ga.  18, 
42   S.  E.   372. 

Illinois. —  Beckman  v.  Kreamer,  43  111.  447, 
92  Am.  Dec.  146. 

Maine. —  Matthews  ».  Treat,  75  Me.  594. 

United  States. —  Smith  v.  Miller,  22  Fed. 
Cas.  No.  13,080,  5  Mason  191. 

England. —  Pannell  v.  Mill,  3  C.  B.  625, 
11  Jur.  109,  16  L.  J.  C.  P.  91,  54  E.  C.  L. 
625;  Jeffryes  v.  Evans,  19  C.  B.  N.  S.  246, 
11  Jur.  N.  S.  584,  34  L.  J.  C.  P.  261,  13 
L.  T.  Rep.  TSr.  S.  72,  13  Wkly.  Rep.  864,  115 
E.  C.  L.  246;  Jones  v.  Davies,  20  Cox  C.  C. 
184,  66  J.  P.  439,  86  L.  T.  Rep.  N.  S.  447; 
Ewart  V.  Graham,  7  H.  L.  Cas.  331,  5  Jur. 
N.  S.  773,  29  L.  J.  Exch.  88,  7  Wkly.  Rep. 
621,  11  Eng.  Reprint  132;  Moore  v.  Ply- 
mouth, 1  Moore  C.  P.  346,  7  Taunt.  614,  18 
Rev.  Rep.  604,  2  E.  C.  L.  516.  See  Coleman 
V.  Bathhurst,  L.  R.  6  Q.  B.  366,  40  L.  J. 
M.  C.  131,  24  L.  T.  Rep.  N.  S.  426,  19  Wkly. 
Rep.  848;  Moore  v.  Plymouth,  3  B.  &  Aid. 
66,  5  E.  C.  L.  48;  Lethbridge  v.  Lethbridge, 
3  De  G.  F.  &  J.  523,  8  Jur.  N.  S.  856,  10 
Wkly.  Rep.  449,  64  Eng.  Ch.  410,  45  Eng. 
Reprint  981;  Paget  v.  Milles,  3  Dougl.  43, 
26  E.  C.  L.  40 ;  Wiekham  v.  Hawker,  10  L.  J. 
Exch.  153,  7  M.  &  W.  63.  But  see  Morris 
V.  Dimes,  1  A.  &  E.  654,  3  L.  J.  K.  B.  170, 
3  N.  &  M.  671,  28  E.  C.  L.  308. 

By  the  Scotch  law,  however,  if  an'  agricul- 
tural lease  is  silent  as  to  hunting,  shooting, 
fishing,  or  other  similar  sports,  the  right 
to  these  enjoyments  does  not  pass  to  the 
lessee  but  remains  in  the  landlord  by  law 
without  any  express  or  especial  reservation. 
Copland  v.  Maxwell,  L.  R.  2  H.  L.  Sc.   103. 

Reservation  in  a  lease  of  land  of  the  ex- 
clusive right  of  sporting  under  the  English 
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Ground  Game  Act  of  1880.  See  Sherrard  v. 
Gascoigne,  [1900]  2  Q.  B.  279,  69  L.  J.  Q.  B. 
720,  82  L.  T.  Rep.  N.  S.  850,  48  Wkly.  Rep. 
557;  Stanton  v.  Brown,  [1900]  1  Q.  B.  671, 
64  J.  P.  326,  69  L.  J.  Q.  B.  301,  48  Wkly. 
Rep.  333. 

17.  Connecticut. —  Turner  v.  Hebron,  61 
Conn.  175,  22  Atl.  951,  14  L.  R.  A.  886. 

Massachusetts. — ^McFarlin  v.  Essex  County, 
10  Cush.  304;  Waters  v.  Lilly,  4  Pick.  145, 
16  Am.  Dec.  333. 

New  Jersey. — Cobb  v.  Davenport,  32  N.  J.  L. 
369,  33  N.  J.  L.  223,  97  Am.  Dec.  718. 

Pennsylvania. —  Gibbs  v.  Sweet,  7  Lack. 
Leg.  N.  18. 

England.— 'Rolle  v.  Whyte,  L.  R.  3  Q.  B. 
286,  8  B.  &  S.  116,  37  L.  J.  Q.  B.  105,  17 
L.  T.  Rep.  N.  S.  560,  16  Wkly.  Rep.  593; 
Gray  v.  Bond,  2  B.  &  B.  667,  5  Moore  0.  P. 
527,  23  Rev.  Rep.  530,  6  E.  C.  L.  321;  Little 
V.  Wingfield,  8  Ir.  0.  L.  279,  11  Ir.  C.  L.  63. 
See  Tilbury  v.  Silva,  45  Ch.  D.  98,  63  L.  T. 
Rep.  N.  S.  141 ;  Pickering  v.  Noyes,  4  B.  &  0. 
639,  7  D.  &  R.  49,  4  L.  J.  K.  B.  0.  S.  10, 
28  Rev.  Rep.  430,  10  E.  C.  L.  736. 

Requisites  of  prescription. —  A  prescriptive 
right  of  fishery  on  the  land  of  another  can 
be  acquired  by  an  actual  and  exclusive  occu- 
pation and  enjoyment  of  the  fishery,  adverse 
to  the  riparian  proprietor,  and  continued 
for  the  period  required  by  the  statute  of 
limitations.  Turner  v.  Hebron,  61  Conn.  175, 
22  Atl.  951,  14  L.  R.  A.  386;  McFarlin  v. 
Essex  Co.,  10  Cush.  (Mass.)  304;  Tinicum 
Fishing  Co.  v.  Carter,  61  Pa.  St.  21,  100  Am. 
Dec.  597. 

The  annual  temporary  use  of  a  fishing  priv- 
ilege does  not  disseize  him  entitled  to  the 
privilege.  Preary  v.  Cooke,  14  Mass.  488; 
Nickerson  v.  Brackett,   10  Mass.  212. 

A  trespasser  cannot  acquire  a  prescriptive 
right  of  fishery.  Heekman  v.  Swett,  99  Cal. 
303,  33  Pac.  1099. 

18.  McFarlin  i:  Essex  County,  10  Cush. 
(Mass.)  304;  Waters  v.  Lilly,  4  Pick.  (Mass.) 
145,  16  Am.  Dec.  333;  Beach  v.  Morgan,  67 
N.  H.  529,  41  Atl.  349,  68  Am.  St.  Rep. 
692;  Albright  v.  Cortright,  64  N.  J.  L.  330, 
45  Atl.  634,  81  Am.  St.  Rep.  504,  48  L.  R.  A. 
016;  Cobb  V.  Davenport,  32  N.  J.  L.  369,  33 
N.  J.  L.  223,  97  Am.  Dec.  718;  Allgood  v. 
Gibson,  34  L.  T.  Rep.  N.  S.  883,  25  Wkly. 
Rep.  60. 

19.  Connecticut. —  Turner  v.  Hebron,  61 
Conn.  175,  22  Atl.  951.  14  L.  R.  A.  386. 
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the  expense  of  the  state  gives  the  public  no  right  of  fishing  therein  without  the- 
owner's  consent.^ 

3.  Fishing  in  Non-Navigable  Waters.  The  right  of  fishing  in  non-navigable 
'v&ter&  prima  facie  belongs  exclusively  to  the  owner  of  the  land  covered  by  such 
waters  or  to  his  tenant,^^  unless  another  shows  a  right  acquired  in  some  way 
recognized  by  law,  as  by  grant  or  prescription.''^  If  he  owns  the  land  on  both 
sides  of  the  streara  he  has  the  sole  right  of  fishing  therein,  but  if  he  is  the  owner 
or  proprietor  on  one  side  only  his  right  extends  only  to  the  center  of  the  stream.''^ 


Hew  Jersey. —  Albright  v,  Cortright,  64 
N.  J.  L.  330,  45  Ati.  634,  81  Am.  St.  Rep. 
504,  48  L.  R.  A.  616. 

North  Carolina. —  Winder  v.  Blake,  49 
N.  C.  332. 

Pennsylvania. —  Gibbs  v.  Sweet,  20  Pa.  Su- 
per. Ct.  275. 

England. —  Hargreaves  v.  Diddams,  L.  E. 
10  Q.  B.  582,  44  L.  J.  M.  C.  178,  32  L.  T. 
Rep.  N.  S.  600,  23  Wkly.  Rep.  828;  Smith 
V.  Andrews,  [1891]  2  Ch.  678,  65  L.  T.  Rep. 
N.  S.  175;  Lloyd  r.  Jones,  6  C.  B.  81,  17 
L.  J.  C.  P.  206,  60  E.  C.  L.  81;  Bland  v. 
Lipscombe,  3  C.  L.  R.  261,  4  E.  &  B.  713  note, 
1  Jur.  N.  S.  707  note,  24  L.  J.  Q.  B.  155 
note,  3  Wkly.  Rep.  57,  82  E.  C.  L.  713. 

20.  Beach  v.  Morgan,  67  N.  H.  529,  41  Atl. 
349,  68  Am.  St.  Rep.  692;  Albright  v.  Cort- 
right,  64  N.  J.  L.  330,  45  Atl.  634,  81  Am. 
St.  Rep.  504,  48  L.  R.  A.  616. 

21.  Connecticut. —  Adams  v.  Pease,  2  Conn. 
481. 

Illinois. —  Beckman  v.  Kreamer,  43  111.  447, 
92  Am.  Dee.  146. 

Maine. —  Matthews  v.  Treat,  75  Me.  594. 

Maryland.- —  See  Browne  v.  Kennedy,  5 
Harr.  &  J.  195,  9  Am.  Dec.  503. 

Massachusetts. —  Com.  v.  Chapin,  5  Pick. 
189,  16  Am.  Dee.  386;  Waters  v.  Lilly,  4 
Pick.   145,  16  Am.  Dec.  333. 

New  Hampshire. —  Beach  v.  Morgan,  67 
N.  H.  529,  41  Atl.  349,  68  Am.  St.  Rep. 
692;  State  v.  Roberts,  59  N.  H.  256,  47  Am. 
Rep.    199. 

New  Jersey. —  Albright  v.  Cortright,  64 
N.  J.  L.  330,  45  Atl.  634,  81  Am.  St.  Rep. 
504,  48  L.  R.  A.  616;  Cobb  v.  Davenport,  32 
N.  J.  L.  369,  33  N.  J.  L.  223,  97  Am.  Dec. 
718. 

NeiD  York. — Hooker  r.  Cummings,  20  Johns. 
90,  11  Am.  Dec.  249;  People  v.  Piatt,  17 
Johns.  195,  8  Am.  Dec.  382.  See  Slinger- 
land  V.  International  Contracting  Co.,  43 
N.  Y.  App.  Div.  215,  60  N.  Y.  Suppl.  12. 

North  Carolina. —  State  v.  Glen,  52  N.  C. 
321.  See  Ingram  v.  Threadgill,  14  N.  C. 
59. 

Pennsylvania. —  Baylor  v.  Decker,  133  Pa. 
St.  168, 'l9  Atl.  351. 

Vermont. —  State  v.  Theriault,  70  Vt.  617, 
41  Atl.  1030,  67  Am.  St.  Rep.  695,  43  L.  R.  A. 
290. 

Washington. —  Griffith  v,  Holman,  23  Wash. 
347,  63  Pac.  239,  83  Am.  St.  Rep.  821,  54 
L.  R.  A.  178. 

England. —  In  England  an  owner  of  land 
bordering  on  streams  not  affected  by  the  flow 
and  reflow  of  the  tides,  whether  in  fact  navi- 
gable or  not,  has  the  exclusive  right  of  fish- 
ing in  front  of  his  land  to  the  middle  of  the 


stream.  Reece  v.  Miller,  8  Q.  B.  D.  626,  47 
J.  P.  37,  51  L.  J.  M.  C.  64;  Hargreaves  v.. 
Diddams,  L.  R.  10  Q.  B.  582,  44  L.  J.  M.  C. 
178,  32  L.  T.  Rep.  N.  S.  600,  23  Wkly.  Rep. 
828;  Bristow  v.  Cormican,  3  App.  Cas.  641;. 
Carter  v.  Murcot,  4  Burr.  2162;  Child  v. 
Greenhill,  Cro.  Car.  553;  Johnston  v.  Bloom- 
field,  Ir.  R.  8  C.  L.  88. 

Canada. —  Matter  of  Provincial  Fisheries, 
26  Can.  Sup.  Ct.  444;  Reg.  v.  Robertson,  6 
Can.  Sup.  Ct.  52;  Phair  v.  Venning,  22 
N.  Brunsw.  362. 

See  23  Cent.  Dig.  tit.  "Fish,"  §  11. 

A  tenant  at  will  is  entitled  to  be  treated  as, 
a  riparian  owner,  so  far  as  regards  the  right 
of  fishing.  Phair  v.  Venning,  22  N.  Brunsw. 
362. 

A  patent  for  land  lying  on  a  non-navigable 
stream  passes  to  the  patentee  the  exclusive 
right  of  fishery,  unless  the  bed  of  the  stream 
or  the  right  of  fishery  is  reserved  to  the 
public.  People  v.  Piatt,  17  Johns.  (N.  Y.) 
195,  8  Am.  Dec.  382;  Robertson  v.  Steadman, 
16  N.  Brunsw.  621. 

The  right  of  fishery  does  not  depend  upon 
the  ownership  of  the  bed  of  the  river,  but  of 
the  bank.  Steadman  v.  Robertson,  18 
N.  Brunsw.  580.  But  see  Baylor  v.  Decker, 
133   Pa.   St.    168,    19   Atl.   351. 

22.  Beach  v.  Morgan,  67  N.  H.  529,  41  Atl. 
349,  61  Am.  St.  Rep.  692.  And  see  supra, 
II,  A,  2,  a,  b. 

The  owner  of  water  in  a  stream  or  pond 
not  navigable,  or  of  all  the  privileges  therein, 
has  the  exclusive  right  of  fishing  in  the  same, 
although  the  land  lying  under  the  water  be- 
longs to  another.  Lee  v.  Mallard,  116  Ga. 
18,  42   S.  E.  372. 

23.  Illinois. —  Beckman  v.  Kreamer,  43  111. 
447,  92  Am.  Dec.  146. 

Massachusetts. —  Com.  v.  Chapin,  5  Pick. 
199,   16  Am.  Dec.  386. 

New  York. —  Hooker  v.  Cummings,  20 
Johns.  90,  11  Am.  Dec.  249. 

North  Carolina. —  State  v.  Glen,  52  N.  C. 
321 ;  Ingram  v.  Threadgill,  14  N.  C.  59. 

Washington. —  Griffith  v.  Holman,  23  Wash. 
347,  63  Pac.  239,  83  Am.  St.  Rep.  821,  54 
L.  R.  A.  178. 

And  see  cases  cited  supra,  note  21  et  seq. 

New  channel. —  Where  a  stream  entirely 
changes  its  course  the  right  of  fishery  be- 
longs to  the  owner  over  whose  land  the  new 
channel  runs.  Carlisle  v.  Graham,  L.  R.  4 
Exch.  361,  38  L.  J.  Exch.  226,  21  L.  T.  Rep. 
N.  S.  133,  18  Wkly.  Rep.  318.  But  where 
the  change  is  gradual  and  by  accretion  the 
rights  of  fishery  of  the  ripavifin  owners  on 
opposite  sides  of  the  stream  remain  the  same 
—  that  is  to  the  center  of  the  new  channel. 

[II,  A,  3] 


992     [19  Cye.] 


FISH  AND  GAME 


TMs  right,  however,  is  subject  to  regulations  by  the  legislature  for  the  good  of 
the  public  in  general,^  and  is  also  subject  to  the  qualification  that  the  right  of 
fishery  be  so  used  as  not  to  injure  other  proprietors  above  and  below  on  the  same 
stream,^  and  subject  to  an  easement  in  the  public  to  use  the  stream  as  a  public 
highway  for  purposes  of  transportation  and  commercial  intercourse."  He  must 
not  by  means  of  dams  or  other  artificial  obstructions  prevent  the  passage  of 
fish  up  and  down  the  stream,''  nor  can  a  prescriptive  right  to  maintain  such 
obstructions  be  acquired.'^ 

B.  On  Public  Lands  and  Waters —  I.  In  General.  The  right  of  hunting 
or  fishing  on  public  lands  and  waters  belongs  in  common  to  all  the  members  of 
the  public,  except  ia  so  far  as  an  exclusive  right  to  hunt  or  fish  on  a  portion  of 
such  lands  or  waters  may  have  been  acquired  by  a  private  person  by  grant  or 
prescription.^ 

2.  Fishing  in  Pubuc  Waters  —  a.  In  General.  By  the  common  law  all  per- 
sons have  a  common  and  general  right  of  fishing  in  the  sea,  and  in  all  other  navi- 
gable or  tidal  waters ;  and  no  one  can  maintain  an  exclusive  privilege  to  any  part 
of  such  watei's  unless  he  has  acquired  it  by  grant  or  prescription,'"  notwithstand- 


Zetland  v.  Glover  Incorporation,  L.  E.  2 
H.  L.  Se.  70;  MUler  «.  Little,  4  L.  R.  Ir. 
302.  Or  if  the  channel  was  originally  within 
the  lands  of  one  proprietor,  hut  gradually  and 
imperceptibly  encroaches  upon  another  pro- 
prietor's land,  the  former's  exclusive  right 
of  fishery  will  remain  the  same  even  in  tlia 
waters  covering  the  latter's  land.  Foster 
V.  Wright,  4  C.  P.  D.  438,  44  J.  P.  7,  49 
L.  J.  C.  P.  97. 

24.  Vinton  v.  Welsh,  9  Pick.  (Mass.)  87; 
Com.  V.  Chapin,  5  Pick.  (Mass.)  199,  16 
Am.  Dec.  386 ;  State  v.  Roberts,  59  N.  H.  256, 
47   Am.   Rep.    199.     And   see   infra,   HI,   A. 

25.  Massachusetts. —  Com.  v.  Chapin,  5 
Pick.  199,  16  Am.  Dec.  386. 

'New  HampsMre.—  State  v.  Roberts,  59 
N.  H.  256,  47  Am.  Rep.  199. 

Vermont. —  State  v.  Theriault,  70  Vt.  617, 
41  Atl.  1030,  67  Am.  St.  Rep.  695,  43  L.  R.  A. 
290. 

Washington. —  Griffith  v.  Holman,  23  Wash. 
347,  63  Pae.  239,  83  Am.  St.  Rep.  821,  54 
L.  R.  A.  178. 

England. —  Weld  v.  Hornby,  7  East  195,  3 
Smith  K.  B.  244,  8  Rev.  Rep.  608. 

But  see  People  v.  Piatt,  17  Johns.  (N.  Y.) 
195,  8  Am.  Dec.  382. 

A  riparian  owner's  exclusive  right  to  fish 
does  not  include  the  right  to  destroy  the 
fish  he  does  not  take.  People  v.  Truckee  Lum- 
ber Co.,  116  Cal.  397,  48  Pae.  374,  58  Am. 
St.  Rep.  183,  39  L.  R.  A.  581. 

26.  Adams  v.  Pease,  2  Conn.  481 ;  Hooker 
V.  Cummings,  20  Johns.  (N.  Y.)  90,  11  Am. 
Dec.  249;  State  v.  Glenn,  52  N.  C.  321 ;  Beatty 
V.  Davis,  20  Ont.  373.  See  Slingerland  v. 
International  Contracting  Co.,  43  N.  Y.  App. 
Div.  215,  60  N.  Y.  Suppl.  12. 

27.  State  v.  Roberts,  59  N.  H.  256,  47  Am. 
Rep.  199.     And  see  infra,  III,  B,  4,  a. 

28.  State  v.  Roberts,  59  N.  H.  256,  47  Am. 
Rep.  199. 

29.  Hardin  v.  Jordan,  140  U.  S.  371,  11 
S.  Ct.  808,  838,  35  L.  ed.  428;  Bristow  v. 
Cormican,  3  App.  Cas.  641.  See  Sterling  v. 
Jackson,  69  Mich.  488,  37  N.  W.  845,  13  Am. 
St.  Rep.  405,  as  to  a  grant  of  the  exclusive 
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right  of  shooting  wild  fowl   on   the  waters 
of   a   particular   bay.     And   see   cases   cited ' 
infra   note  30  et  seq. 

Riparian  owners  upon  a  lake,  the  soil  un- 
der which  belongs  to  the  state,  have  no  ex- 
clusive right  to  hunt  and  fish  upon  its  waters. 
Ne-pee-nauk  Club  v.  Wilson,  96  Wis.  290,  71 
N.  W.  661. 

A  lease  of  an  island  with  authority  to  the 
lessee  to  "utilize  the  wild  goats"  found 
thereon  in  moderation  so  as  not  to  destroy 
them  creates  a  property  right  in  all  the 
animals  which  precludes  others  from  hunting 
them  or  makes  the  product  of  such  hunting 
the  property  of  the  lessee.  Garcia  v.  Gimn, 
119  Cal.  315,  51  Pae.  684. 

30.  Alaska. —  Sutter  «.  Heckman,  1  Alaska 
81,  188. 

California. —  Pacific  Steam  Whaling  Co. 
V.  Alaska  Packers'  Assoc,  138  Cal.  632,  72 
Pae.   161. 

Connecticut. —  Lay  v.  King,  5  Day  72; 
Pitkin  V.  Olmstead,  1  Root  217,  holding,  how- 
ever, that  where  one  clears  a  fishing  place 
he  is  entitled  to  its  exclusive  use  so  long  as 
he  occupies  it  during  the  fishing  season. 

Delaware. —  Bickel  v.  Polk,  5  Harr.  325. 

Maine. —  Parsons  v.  Clark,  76  Me.  476; 
Preble  v.  Brown,  47  Me.  284 ;  Moulton  v.  Lib- 
bey,  37  Me.  472,  59  Am.  Dec.  57 ;  Duncan  v. 
Sylvester,  24  Me.  482,  41  Am.  Dee.  400 ; 
Parker  v.  Cutler  Milldam  Co.,  20  Me.  353, 
37  Am.  Dec.  56. 

Massachusetts. —  Com.  v.  Hilton,  174  Mass. 
29,  54  N".  E.  362,  45  L.  R.  A.  475;  Packard 
V.  Ryder,  144  Mass.  440,  11  N.  E.  578,  59  Am. 
Rep.  101;  Proctor  V.  Wells,  103  Mass.  216; 
Weston  V.  Sampson,  8  Cush.  347,  54  Am.  Dec. 
764;  Com.  v..  Chapin,  5  Pick.  199,  16  Am. 
Dec.  386. 

Michigan. —  Lincoln  v.  Davis,  53  Mich.  375, 
19  N.  W.  103,  51  Am.  Rep.  116. 

New  Hampshire. —  State  v.  Welch,  66  N.  H. 
178,  18  Atl.  21;  State  V.  Roberts,  59  N.  H. 
256,  47  Am.  Rep.  199. 

New  Jersey. —  Polhemus  v.  Bateman,  60 
N.  J.  L.  163,  37  Atl.  1015;  Wooley  v.  Camp- 
bell, 37  N.  J.  L.   163;  Arnold  v.  Mundy,  6 
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ing  the  title  to  the  bed  of  such  a  stream  is  in  the  riparian  owner.''  This  right, 
iowever,  is  subject  to  the  paramount  right  of  navigation,'''  and  to  legislative 
restriction ;  '^  and  to  the  restriction  that  one  in  the  exercise  of  such  right  must  not 
trespass  on  adjoining  private  lands  above  high-water  mark.'*  A  private  indi- 
vidual has  the  exclusive  right  of  using  that  portion  of  the  shore  or  beach  above 
high-water  mark  which  belongs  to  him  individually.'^  Fishing  in  the  Great 
Lakes  is  governed  by  the  above  rules.'^ 


N.  J.  L.  1,  10  Am.  Dec.  356;  Yard  v.  Carman, 
3  N.  J.  L.  936. 

Tslew  York. —  Lowndes  i:  Dickerson,  34 
Barb.  586;  Lansing  v.  Smith,  4  Wend.  9,  21 
Am.  Dec.  89;  Rogers  v.  Jones,  1  Wend.  237, 
19  Am.  Dec.  493;  Hooker  v.  Cummings,  20 
Johns.  90,  11  Am.  Dec.  249. 

North  Carolina. —  Skinner  v.  Hettrick,  73 
iT.  C.  53 ;  State  v.  Glen,  52  N.  C.  321 ;  Fagan 
V.  Armistead,  33  N.  C.  433;  Collins  f.  Ben- 
tury,  25  N.  C.  277,  38  Am.  Dec.  722,  27  N.  C. 
118,  42  Am.  Dec.  155. 

Ohio. —  Hogg  V.  Beerman,  41  Ohio  St.  81, 
52  Am.  Rep.  71. 

Pennsylvania. —  Shrunk  v.  Schuylkill  Nav. 
Co.,  14  Serg.  &  R.  71;  Carson  v.  Blazer,  2 
Binn.  475,  4  Am.  Dee.  463. 

South  Carolina. —  Boatwright  v.  Bookman, 
Rice  447. 

Washington. —  Morris  v.  Graham,  16  Wash. 
343,  47  Pac.  752,  58  Am.  St.  Rep.  33. 

Wisconsin. —  Willow  River  Club  v.  Wade, 
100  Wis.  86,  76  N.  W.  273,  42  L.  R.  A.  305 ; 
Wright  v.  Mulvaney,  78  Wis.  89,  46  N.  W. 
1045,  23  Am.  St.  Rep.  393,  9  L.  R.  A.  807. 

United  States. —  Shively  v.  Bowlby,  152 
U.  S.  1,  14  S.  Ct.  548,  38  L.  ed.  331  (below 
iigh- water  mark)  ;  McCready  v.  Virginia,  94 
TJ.  S.  391,  24  L.  ed.  248;  Martin  v.  Waddell, 
16  Pet.  367,  10  L.  ed.  997,  18  N.  J.  L.  495. 

England. —  Carter  v.  Murcot,  4  Burr.  2162 ; 
Malcolmson  v.  O'Dea,  10  H.  L.  Cas.  593,  9 
Jur.  N.  S.  1135,  9  L.  T.  Rep.  N.  S.  93,  12 
Wkly.  Rep.  178,  11  Eng.  Reprint  1155;  War- 
ren V.  Mathews,  6  Mod.  73,  1  Salk.  357; 
ritzwalter's  Case,  1  Mod.  105. 

Canada. —  Gage  v.  Bates,  7  U.  C.  C.  P. 
116;  Daragh  v.  Dunn,  7  U.  C.  L.  J.  273; 
Steadman  v.  Robertson,  18  N.  Brunsw.  580; 
Rose  V.  Belyea,  12  N.  Brunsw.   109. 

See  23  Cent.  Dig.  tit.  "  Fish,"  §  3. 

As  to  what  waters  are  navigable  see,  gen- 
erally, Navigabu:  Watees. 

The  public  right  of  fishery  is  paramount  to 
the  private  right  to  cut  grass  below  high- 
water  mark.  Allen  v.  Allen,  19  R.  I.  114, 
32  Atl.  166,  61  Am.  St.  Rep.  738,  30  L.  R.  A. 
497. 

Beatable  waters  within  the  meaning  of 
Vt.  Const,  c.  2,  §  40,  giving  the  right 
to  fish  "  in  all  boatable  and  other  waters 
(not  private  property),"  are  waters  that 
are  of  common  passage  as  highways  for  busi- 
ness or  pleasure,  and  do  not  include  all 
waters  which  may  be  boatable  in  fact.  New 
England  Trout,  etc.,  Club  v.  Mather,  68  Vt. 
338,  35  Atl.  323,  33  L.  R.  A.  569. 

Tidal  waters  only. —  In  England  the  pub- 
lic's right  of  fishery  extends  only  to  tidal 
waters,  and  not  to  inland  or  non-tidal  waters 
whether  navigable  in  fact  or  not.  Pearce  i-. 
[63] 


Scotcher,  9  Q.  B.  D.  162,  46  J.  P.  248,  46 
L.  T.  Rep.  N.  S.  342;  Reece  v.  Miller,  8 
Q.  B.  D.  626,  47  J.  P.  37,  51  L.  J.  M.  C.  64; 
Bristow  V.  Cormican,  3  App.  Cas.  641;  Smith 
r.  Andrews,  [1891]  2  Ch.  678,  65  L.  T.  Rep. 
N.  S.  175;  Johnston  v.  Bloomfield,  Ir.  R.  8 
C.  L.  88;  Murphy  v.  Ryan,  Ir.  R.  2  C.  L.  143, 
16  Wkly.  Rep.  678;  Mussett  v.  Burch,  35 
L.  T.  Rep.  N.  S.  486;  Fitzwalter's  Case,  1 
Mod.  105.  Some  of  the  earlier  decisions  in 
this  country  are  to  the  same  effect.  See 
Adams  v.  Pease,  2  Conn.  481;  Beckman  v. 
Kreamer,  43  111.  447,  92  Am.  Dec.  146;  Par- 
ker V.  Cutler  Milldam  Co.,  20  Me.  353,  37 
Am.  Dec.  56.  And  see  cases  cited  above  in 
this  note. 

31.  Delaware. —  Bickel  v.  Polk,  5  Harr.  325. 
Maine. —  Moulton   v.  Libbey,   37   Me.   472, 

59  Am.  Dec.  57. 

Maryland. —  Wilson  v.  Inloes,  6  Gill  121. 

Ohio. —  Hogg  V.  Beerman,  41  Ohio  St,  81, 
52  Am.  Rep.  71. 

Wisconsin. —  Willow  River  Club  v.  Wade, 
100  Wis.  86,  76  N.  W.  273,  42  L.  R.  A.  305. 

See  23  Cent.  Dig.  tit.  "  Fish,"  §  3. 

32.  Lewis  v.  Keeling,  46  N.  C.  299,  62  Am. 
Dec.  168;  Boatwright  v.  Bookman,  Rice 
(S.  C.)  447 ;  Wright  v.  Mulvaney,  78  Wis.  89, 
46  N.  W.  1045,  23  Am.  St.  Rep.  393,  9 
L.  R.  A.  807;  Colchester  v.  Brooke,  7  Q.  B. 
339,  9  Jur.  1090,  15  L.  J.  Q.  B.  59,  53 
E.  C.  L.  339.  And  see  cases  cited  supra,  note 
30  et  seq. 

33.  Com.  V.  Chapin,  5  Pick.  (Mass.)  199, 
16  Am.  Dec.  386;  Daragh  v.  Dunn,  7  U.  C. 
L.  J.  273.    See  infra,  III,  B,  1. 

34.  Bickel  v.  Polk,  5  Harr.  (Del.)  325; 
Cortelyou  v.  Van  Brundt,  2  Johns.  (N.  Y.) 
357,  3  Am.  Dec.  439.  See  Atty.-Gen.  v.  Tarr, 
148  Mass.  309,  19  N.  E.  358,  2  L.  R.  A.  87. 

The  erection  of  a  hut  on  private  lands  ad- 
joining a  public  fishery  by  one  exercising  his 
right  therein  gives  rise  to  an  action  of  tres- 
pass by  the  owner  of  the  land.  Cortelyou  v. 
Van  Brundt,  2  Johns.  (N.  Y.)  357,  3  Am. 
Dec.  439. 

35.  Lay  v.  King,  5  Day  (Conn.)  72;  Bickel 
V.  Polk,  5  Harr.  (Del.)  325  (holding  that 
the  public  have  no  right  to  land  fish  on 
private  property  above  high-water  mark)  ; 
Skinner  v.  Hettrick,  73  N.  C.  53;  Parker 
V.  Elliott,  1  U.  0.  C.  P.  470. 

36.  Lincoln  v.  Davis,  53  Mich.  375,  19 
N.  W.  103,  51  Am.  Rep.  116  (holding  also 
that  fishing  in  such  waters,  remote  from  the 
land,  may  be  carried  on  with  any  suitable 
machinery  and  even  with  stakes  where  it 
does  not  interfere  with  navigation  and  is  not 
forbidden  by  law)  ;  Bodi  v.  Winous  Point 
Sporting  Club,  57  Ohio  St.  226,  48  N.  E. 
944;   Sloane  v.  Biemiller,  34  Ohio  St.  492; 
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b.  Private  Rights  —  (i)  Br  Grant.  A  several  or  exclusive  right  of  fishery 
in  a  portion  of  navigable  or  public  waters  may  be  acquired  by  ancient  grant  or 
by  legislative  enactment,''  subject  to  rights  of  navigation.^  Such  grants,  however, 
are  strictly  construed,  and  an  intention  to  part  with  any  portion  of  such  public 
right  will  not  be  presumed  unless  clear  and  special  words  are  used  to  denote  it.''' 


Dwelle  V.  Wilson,  14  Ohio  Cir.  Ct.  551;  Mat- 
ter of  Provincial  Fisheries,  26  Can.  Sup.  Ct. 
444. 

37.  California. —  Heckman  v.  Swett,  107 
Cal.  276,  40  Pac.  420  [affirming  99  Cal.  303, 
33  Pac.  1099]  new  channel. 

Connecticut. —  Stannard    v.    Hubbard,    34 
Conn.  370;  Munson  v.  Baldwin,  7  Conn.  168 
Adams  v.  Pease,  2  Conn.  481,  right  of  fish- 
ing under  the  statute  non-assignable. 

Maine. —  Preble    v.    Brown,    47    Me.    284 
Moulton  V.  Libbey,  37  Me.  472,  59  Am.  Dec, 
57. 

Maryland. —  See  Phipps  v.  State,  22  Md 
380,  85  Am.  Dec.  654,  qucere. 

Massachusetts. — Com.  ■;;.  Vincent,  108  Mass, 
441 ;  Proctor  v.  Wells,  103  Mass.  216. 

New  Jersey. —  Wooley  v.  Campbell,  37 
N.  J.  L.  163.  See  Gough  v.  Bell,  22  N.  J.  L, 
441 ;  Arnold  v.  Mundy,  6  N.  J.  L.  1,  10  Am, 
Dee.  356. 

New  York. —  Brookhaven  v.  Strong,  60 
N.  Y.  56;  Rogers  v.  Jones,  1  Wend.  237,  19 
Am.  Dec.  493.  Under  Const,  art.  3,  §  18, 
however,  forbidding  the  granting  of  any  fran- 
chise except  to  promote  the  public  welfare, 
an  exclusive  right  to  one  person  of  fishing 
in  any  part  of  the  Hudson  river  cannot  be 
granted.  Slingerland  v.  International  Con- 
tracting Co.,  43  N.  Y.  App.  Div.  215,  60 
N.  Y.  Suppl.  12. 

North,  Carolina. —  Fagan  v.  Armistead,  33 
N.  C.  433 ;  Jones  v.  Jones,  2  N.  C.  488. 

Washington. —  Halleck  v.  Davis,  22  Wash. 
393,  60  Pac.  1116;  Walker  v.  Stone,  17  Wash. 
578,  50  Pac.  488. 

United  States. —  Damon  i).  Hawaii,  194 
U.  S.  154,  24  S.  Ct.  617,  48  L.  ed.  916;  Rus^ 
sell  V.  Jersey  Co.,  15  How.  426,  14  L.  ed. 
757.  See  Martin  v.  Waddell,  16  Pet.  (U.  S.) 
367,  10  L.  ed.  997,  18  N.  J.  L.  495. 

England. —  Williams  v.  Wilcox,  8  A.  &  E. 
314,  7  L.  J.  Q.  B.  229,  3  N.  &  P.  606,  35 
E.  C.  L.  609;  Carter  v.  Murcot,  4  Burr. 
2162.  See  Warrand  v.  Mackintosh,  15  App. 
Cas.  52;  Lord  Advocate  v.  Sinclair,  L.  E.  1 
H.  L.  Se.  174;  Snape  v.  Dobbs,  1  Bing.  202, 
1  L.  J.  C.  P.  0.  S.  58,  8  Moore  C.  P.  23, 
25  Rev.  Rep.  616,  8  E.  C.  L.  473. 

Canada. —  A  riparian  proprietor  before 
confederation  had  an  exclusive  right  of  fish- 
ing in  navigable  non-tidal  waters,  the  beds 
of  which  had  been  granted  to  them  by  the 
crown.  Matter  of  Provincial  Fisheries,  26 
Can.  Sup.  Ct.  444;  Reg.  v.  Robertson,  6  Can. 
Sup.  Ct.  52;  Steadman  v.  Robertson,  18  N. 
Brunsw.  580. 

A  term  for  years  in  a  several  fishery  in  a 
navigable  river  cannot  be  created  without  a 
deed.  Somerset  v.  Fogwell,  5  B.  &  C.  875, 
8  D.  &  R.  747,  5  L.  J.  K.  B.  O.  S.  49,  29  Rev. 
Rep.  449,  11  E.  C.  L.  719. 

[II,  B.  2,  b,  (I)] 


Efiect  of  Magna  Chatta. —  According  to, 
some  authorities  the  crown  has  no  power 
since  the  passage  of  Magna  Charta  to  grant 
a  several  right  of  fishery  in  navigable  tidal 
waters  (Carlisle  v.  Graham,  L.  R.  4  Exch.. 
361,  38  L.  J.  Exch.  226,  21  L.  T.  Rep.  N.  S. 
133,  18  Wkly.  Rep.  318;  Somerset  i).  Fogwell, 
5  B.  &  C.  875,  8  D.  &  R.  747,  5  L.  J.  K.  B. 
O.  S.  49,  29  Rev.  Rep.  449,  11  E.  C  L.  719; 
Meisner  v.  Fanning,  3  Nova  Scotia  97.  See- 
Com.  V.  Hilton,  174  Mass.  29,  54  N.  E.  362, 
45  L.  R.  A.  475;  Gough  v.  Bell,  21  N.  J.  L> 
156;  Arnold  v.  Mundy,  6  N.  J.  L.  1,  10  Am. 
Dee.  356;  Tinicum  Fishing  Co.  v.  Carter,  61 
Pa.  St.  21,  100  Am.  Dec.  597),  except  where 
the  right  had  already  been  enjoyed  for  some- 
time prior  to  that  statute  (Neill  v.  Devon- 
shire, 8  App.  Cas.  135,  31  Wkly.  Rep.  622; 
Northumberland  v.  Houghton,  L.  R.  5  Exch. 
127,  39  L.  J.  Exch.  66,  22  h.  T.  N.  S.  491, 
18  Wkly.  Rep.  495;  Malcomson  v.  O'Dea,  10' 
H.  L.  Cas.  593,  9  Jur.  N.  S.  1135,  9  L.  T. 
Rep.  N.  S.  93,  12  Wkly.  Rep.  178,  11  Eng.. 
Reprint  1155;  Bridges  v.  Highton,  11  L.  T. 
Rep.  N.  S.  653.  See  Weston  v.  Sampson,  8 
Cush.  (Mass.)  347,  54  Am.  Dec.  764).  By 
other  authorities,  however,  it  is  held  that 
Magna  Charta  has  no  effect  and  in  no  way 
restricts  the  power  of  the^crown  to  grant 
such  a  several  right  of  fishery.  See  Brook- 
haven  V.  Strong,  60  N.  Y.  56 ;  Rogers  v.  Jones, 
1  Wend.  (N.  Y.)  237,  19  Am.  Dee.  493.  But 
see  Lowndes  v.  Dickerson,  34  Barb.  (N.  Y.) 
586.  In  those  provinces  in  which  the  pro- 
visions of  Magna  Charta  are  not  in  force, 
as  in  the  province  of  Quebec,  the  crovm  in 
right  of  the  province  may  grant  exclusive- 
rights  of  fishing  in  tidal  waters.  Matter 
of  Provincial  Fisheries,  26  Can.  Sup.  Ct.  444. 

A  quo  warranto'  may  issue  to  try  the  title- 
of  one  who  claims  a  sole  fishery  in  a  navi- 
gable stream  under  a  grant  from  the  crown. 
Warren  v.  Mathews,  6  Mod.  73,  1  Salk. 
357. 

Extent  of  right. —  A  grant  of  a  several  fish- 
ery in  certain  waters  extends  only  to  such 
waters  as  they  exist  at  the  time  of  the- 
grant.     O'Neill  v.  McEilaine,  16  Ir.  Ch.  280.. 

38.  Michigan. —  Sterling  v.  Jackson,  69 
Mich.  488,  37  N.  W.  845,  13  Am.  St.  Rep. 
405. 

New  .Jersey. —  Post  v.  Munn,  4  N.  J.  L.  61, 
7  Am.  Dee.  570. 

New  York. —  Brookhaven  v.  Strong,  60' 
N.  Y.  56;  Rogers  v.  Jones,  1  Wend.  237,  19' 
Am.  Deo.  493. 

England. —  Colchester  v.  Brooke,  7  Q.  B. 
339,  9  Jur.  1090,  15  L.  J.  Q.  B.  59,  53  E.  C.  L. 
339. 

Canada. —  Beatty  v.  Davis,  20  Ont.  373. 

39.  Sutter  v.  Heckman,  1  Alaska  81,  188; 
Moulton  v.  Libbev,  37  Me.  472,  59  Am.  Dec. 
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(ii)  Br  PsEsaRiPTiON.  A  prescriptive  right  of  several  fishery  in  navigable 
or  public  waters  may  be  acquired  by  the  long,  exclusive,  and  uninterrupted 
enjoyment  of  such  riglit.**  But  as  this  right  is  based  upon  the  supposition  that  a 
previous  grant  has  been  made,  every  presumption  is  against  it  and  it  must  be 
clearly  proved.*^  It  cannot  be  presumed  where  a  prior  grant  could  not  have 
been  made ;  **  nor  can  it  be  presumed  from  the  mere  uninterrupted  use  and 
enjoyment  of  such  right  in  common  with  others ;  but  it  must  appear  that  all 
others  have  been  kept  out  by  tlie  claimant  and  his  grantors  from  fishing  in  the 
particular  place  in  any  manner.** 

3.  Oysters,  Clams,  and  Other  Shell-Fish  —  a.  In  General.  As  a  general  rule 
the  right  of  taking  oysters,  clams,  and  other  shell-fish  from  land  or  flats  under 
public  waters,  below  high-water  mark,  is  in  the  public,"  unless  restricted  by 


57;  Lowndes  v.  Diekerson,  .34  Barb.  (N.  Y.) 
586;  Martin  v.  Waddell,  16  Pet.  (U.  S.)  367, 
10  L.  ed.  997,  18  N.  J.  L.  495.  The  grant  of 
a  parcel  of  land  covered  with  or  adjoining 
tide  water  without  any  word  showing  an  in- 
tention to  grant  a  fishery  will  not  pass  the 
right  of  the  fishery  but  that  will  remain 
public.  Brink  v.  Richtmyer,  14  Johns.  (N.  Y. ) 
255;  Hierlihy  v.  Loggie,  8  N.  Brunsw.  204; 
Wilson  V.  Codyre,  27  N.  Brunsw.  320.  But 
see  Brookhaven  v.  Strong,  60  N.  Y.  56  \_af- 
firming  1  Thomps.  &  C.  415]. 

Presumption. —  An  owner  of  a  several  fish- 
ery in  ordinary  eases  and  where  the  terms  of 
the  grant  are  unknown  may  be  presumed  to 
be  the  owner  of  the  soil.  Somerset  v.  Fog- 
well,  5  B.  &  C.  875,  8  D.  &  R.  747,  5  L.  J. 
K.  B.  O.  S.  49,  29  Rev.  Rep.  449,  11  E.  C.  L. 
719;  Partheriche  v.  Mason,  2  Chit.  658,  18 
E.  C.  L.  835.  See  Scratton  v.  Brown,  4  B.  & 
C.  485,  10  E.  C.  L.  670;  Rex  v.  Ellis,  1  M.  & 
S.  652. 

The  words  "  libera  pisc^tia  "  in  a  patent  do 
not  mean  an  exclusive  fishery,  and  are  not 
to  be  so  construed  by  a  judge;  and  he  ought 
not  to  leave  it  to  the  jury  to  say  whether, 
from  the  acts  and  usage  of  the  grantees,  a 
several  fishery  was  intended  to  pass.  John- 
ston V.  Bloomfield,  Ir.  R.  8  C.  L.  88. 

40.  Connecticut. —  Turner  v.  Hebron,  61 
Conn.  175,  22  Atl.  951,  14  L.  R.  A.  386; 
Chalker  v.  Dickinson,  1  Conn.  382,  6  Am. 
Dec.  250. 

Maryland. —  Delaware,  etc.,  R.  Co.  v. 
Stump,  8  Gill  &  J.  479,  29  Am.  Dec.  561. 

A'e'io  York. —  Brookhaven  v.  Strong,  60 
N.  Y.  56 ;  Gould  v.  James,  6  Cow.  369 ;  Rogers 
V.  Jones,  1  Wend.  237,  19  Am.  Dec.  493.  But 
see  Slingerland  v.  International  Contracting 
Co.,  43  N.  Y.  App.  Div.  215,  60  N.  Y.  Suppl. 
12. 

North  Carolina. —  Fagan  v.  Armistead,  33 
N.  C.  433. 

South  Carolina. —  Jackson  v.  Lewis,  Cheves 
259. 

England. —  Lord  Advocate  v.  Lovat,  5  App. 
Cas.  273 ;  McDouall  v.  Advocate,  L.  R.  2  H.  L. 
Sc.  431;  Carter  v.  Murcot,  4  Burr.  2162; 
Rogers  v.  Allen,  1  Campb.  309,  10  Rev.  Rep. 
689  (holding  also  that  such  a,  right  once 
acquired  may  pass  as  appurtenant  to  the 
land)  ;  Mannall  v.  Fisher,  5  C.  B.  N.  S.  856, 
5  Jur.  N.  S.  389,  94  E.  C.  L.  856;  Reg.  v. 
Downing,   11  Cox  C.   C.  580,  23  L.  T.  Rep. 


N.  S.  398;  O'Neill  v.  Allen,  9  Ir.  C.  L.  152; 
Edgar  v.  English  Fisheries,  23  L.  T.  Rep.. 
N.  S.  732;  Orford  v.  Richardson,  4  T.  R.  437,. 
3  Rev.  Rep.  579.  See  Ward  v.  Creswell,. 
Willes  265. 

41.  Moulton  V.  Libbey,  37  Me.  472,  59  Am. 
Dec.  57:  Melvin  v.  Whiting,  13  Pick.  (Mass.) 
184;  Gould  v.  James,  6  Cow.  (N.  Y.)  369  p 
Neiil  V.  Devonshire,  8  App.  Cas.  135,  3L 
Wkly.  Rep.  622;  Carter  v.  Murcot,  4  Burr, 
2162;  Edgar  v.  English  Fisheries,  23  L.  T.^ 
Rep.  N.  S.  732;  Pim  v.  Curell,  6  M.  &  W. 
234.  See  Warrand  v.  Mackintosh,  15  App. 
Cas.  52;  Mills  v.  Colchester,  L.  R.  3  C;  P. 
575,  37  L.  J.  C.  P.  278,  16  Wkly.  Rep.  987 
[affirming  16  L.  T.  Rep.  N.  S.  626] ;  Tighe 
V.  Sinnott,  [1897]  1  Ir.  R.  140;  Warwick  v. 
Gonville,  etc..  College,  6  T.  L.  R.  447  [affirm- 
ing 5  T.  L.  R.  461]. 

Occupation  of  a  spot  for  five  or  six  weeks- 
annually  as  a  fishing  place  is  not  sufficient 
to  establish  a  prescriptive  right  of  exclusive- 
fishery,  either  as  against  the  public  or  as 
against  an  individual  proprietor.  Jackson  v^ 
Lewis,  Cheves  (S.  C.)  259. 

Merely  clearing  out  a  fishing  place  does  not 
give  an  exclusive  right  of  fishery.  Freary  v. 
Cooke,  14  Mass.  488 ;  Westfall  v.  Van  Anker,, 
12  Johns.  (N.  Y.)  425;  Collins  v.  Benbury,. 
27  N.  C.  118,  42  Am.  Dec.  155.  Compare  Pit- 
kin V.  Olmstead,  1  Root    (Conn.)    217. 

48.  Pacific  Steam  Whaling  Co.  v.  Alaska 
Packers'  Assoc,  138  Cal.  632,  72  Pac.  161;. 
State  V.  Franklin  Falls  Co.,  49  N.  H.  240, 
6  Am.  Rep.  513;  Tinicum  Fishing  Co.-  v^ 
Carter,  61  Pa.  St.  21,  100  Am.  Dec.  597. 

43.  Maine. — Moulton  v.  Libbey,  37  Me.  472, 
59  Am.  Dec.  57. 

Maryland.  —  Delaware,  etc.,  R.  Co.  v. 
Stump,  8  Gill  &  J.  479,  29  Am.  Dec.  561. 
See  Day  v.  Day,  4  Md.  262. 

North  Carolina. —  Collins  v.  Benbury,  25 
N.  C.  277,  38  Am.  Dec."  722,  27  N.  C.  118,  42 
Am.  Dec.  155. 

Ohio. —  Sloan  v.  Biemiller,  34  Ohio.  St. 
492. 

England. —  Bevins  v.  Bird,  12  L.  T.  Rep. 
N.  S.  306. 

44.  Connecticut. — Hayden  v.  Noyes,  5  Conn. 
391;   Peck  v.  Lockwood,  5  Day  22. 

Louisiana. —  See  Morgan  v.  Nagodish,  40 
La.  Ann.   246,  3   So.   636. 

Maine. —  Moulton  v.  Libbey,  37  Me.  472,  59 
Am.  Dec.  57. 
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grant,  by  acts  of  tlie  legislature,*^  or  an  exclusive  privilege  is  acquired  by 
prescription." 

b.  By  Statute  —  (i)  Jn  General.  In  most  jurisdictions  the  right  of  planting 
and  taking  oysters,  clams,  etc.,  is  now  regulated  by  general  or  local  statutes, 
which  have  generally  been  held  constitutional.*''  Under  these  statutes  it  is  usually 
provided  that  an  individual  may  locate  or  have  allotted  to  him  by  the  proper 
authorities  a  limited  area  of  public  flats  or  lands  not  already  planted,  and  in 


Massachusetts. —  Com.  v.  Manimon,  136 
Mass.  456;  Proctor  v.  Wells,  103  Mass.  216; 
Lakeman  v.  Burnham,  7  Gray  437;  Weston 
V.  Sampson,  8  Gush.  347,  54  Am.  Dec.  764. 

New  Jersey. —  Grace  v.  Willets,  50  N.  J.  L. 
414,  14  Atl.  559;  Brown  v.  De  Groff,  50 
K'.  J.  L.  409,  14  Atl.  219,  7  Am.  St.  Eep.  794; 
Wooley  V.  Campbell,  37  N.  J.  L.  163;  Paul 
V.  Hazelton,  37  N.  J.  L.  106;  Arnold  v. 
Mundy,  6  N.  J.  L.  1,  10  Am.  Dec.  356;  Shep- 
herd V.  Leverson,  2  N.  J.  L.  391. 

North  Cwrolina. —  In  this  state  the  right 
of  any  citizen  to  take  oysters  from  any 
natural  oyster  bed  is  expressly  provided  for 
by  statute  (Code,  §  3390)  ;  but  ground  under 
a  navigable  water  where  there  are  no  oyster 
rocks  or  masses  of  oysters,  but  where  oysters 
grow  naturally,  although  not  in  such  quanti- 
ties as  to  induce  the  public  to  resort  thereto, 
does  not  constitute  a  natural  oyster  bed 
within  the  meaning  of  the  statute.  State  v. 
Willis,  104  N.  C.  764,  10  S.  E.  764. 

Rhode  Island. —  Allen  1?.  Allen,  19  R.  I. 
114,  32  Atl.  166,  61  Am.  St.  Eep.  738,  30 
li.  R.  A.  497. 

Texas. —  Gustafson  v.  State,  40  Tex.  Cr.  67, 
45  S.  W.  717,  48  S.  W.  518,  43  L.  R.  A.  615. 

England. —  Bagott  v.  Orr,  2  B.  &  P.  472, 
5  Rev.  Rep.  668. 

See  23  Cent.  Dig.  tit.  "  Fish,"  §  9. 

Tenants  in  common  of  a  natural  oystei  bed 
have  an  equal  right  to  enter  thereon  and  to 
remove  natural  oysters;  and  one  of  them 
cannot  deprive  his  cotenant  of  the  right  to 
take  any  of  the  natural  oysters  by  scattering 
a  few  seed  oysters  over  the  premises  in  such 
a  manner  as  to  render  it  impossible  to  re- 
move the  natural  ones  without  disturbing 
those  being  planted.  Mott  ».  Underwood,  148 
N.  Y.  463,  42  N.  E.  1048,  51  Am.  St.  Rep. 
711,  32  L.  R.  A.  270. 

The  right  to  an  oyster  fishery  depends  on 
the  right  to  the  soil  on  which  the  oysters 
are  planted  and  grown.  Russell  v.  Jersev 
Co.'s  Assoc,  15  How.  (U.  S.)  426,  14  L.  ed. 
757. 

45.  Louisiana. —  Morgan  v.  Nagodish,  40 
Xa.  Ann.  246,  3  So.  636. 

Massachusetts. — Proctor  v.  Wells,  103  Mass. 
216;  Lakeman  v.  Burnham,  7  Gray  437. 

New  Jersey. —  Paul  v.  Hazelton,  37  N.  J.  L. 
106. 

Rhode  Island. —  Allen  v.  Allen,  19  R.  I. 
114,  32  Atl.  166,  61  Am.  St.  Rep.  735,  30 
L.  R.  A.  497. 

Umted  States. — ^Martin  v.  Waddell,  16  Pet. 
367,  10  L.  ed.  997,  18  N.  J.  L.  495. 

See  23  Cent.  Dig.  tit.  "  Fish,"  §  9. 

Lease  from  town. —  The  exclusive  right  to 
take  oysters  from  lands  covered  by  a  bay 
may  be  acquired  by  an  individual  by  a  lease 
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from  a  town  which  acquired  title  under 
letters  patent.  Hand  V.  Nevrton,  92  N.  Y. 
88;  Robins  v.  Ackerly,  91  N.  Y.  98. 

46.  Proctor  v.  Wells,  103  Mass.  216;  Ips- 
wich Common,  etc..  Land  v.  Herrick,  9  Gray 

(Mass.)  529;  Lakeman  v.  Burnham,  7  Gray 
(Mass.)   437;  Bagott  v.  Orr,  2  B.  &  P.  472, 

5  Rev.  Rep.  668.  See  Riddell  v.  Brown,  25 
Wash.  514,  65  Pac.  758;  Truro  v.  Rowe, 
[1902]  2  K.  B.  709,  66  J.  P.  821,  71  L.  J. 
K.  B.  974,  87  L.  T.  Rep.  N.  S.  386,  51  Wkly. 
Rep.  68;  Goodman  v.  Saltash,  7  App.  Gas. 
633,  47  J.  P.  276,  52  L.  J.  Q.  B.  193,  48  L.  T. 
Rep.  N.  S.  239,  31  Wkly.  Rep.  293.  But  see 
People.!).  Lowndes,  55  Hun  (NY.)  469,  8 
N.  Y.  Suppl.  908;  Jones  v.  Johnson,  6  Tex. 
Civ.  App.  262,  25  S.  W-  650. 

Non-resident. —  A  prescriptive  right  of  tak- 
ing oysters  cannot  be  obtained  by  a  non-resi- 
dent nor  retained  by  a  former  resident  after 
he  has  removed  from  the  state.  Huntington 
V.  Lowndes,  40  Fed.  625. 

47.  See  Louisiana  Land,  etc.,  Co.  i".  Gas- 
quet,  45  La.  Ann.  759,  13  So.  171;  State  v. 
Corson,  67  N.  J.  L.  178,  50  Atl.  780;  Holt 
V.  Follett,  65  Tex.  550  (construing  the  Texas 
act  of  March  8,  1879)  ;   Gorfield  v.  Coryell, 

6  Fed.  Cas.  No.  3,230,  4  Wash.   371. 
Statutes  for  determination  of  natural  or 

public  oyster  beds  see  Cook  v.  Raymond,  66 
Conn.  285,  33  Atl.  1006;  In  re  Darien  Oyster 
Ground  Committee,  52  Conn.  61;  Jones  v. 
Oemler,  110  Ga.  202,  35  S.  E.  375;  State  v. 
Spencer,  114  N.  C.  770,  19  S.  E.  93.  A  stat- 
ute providing  for  the  determination  of  the 
location  and  extent  of  natural  oyster  beds 
should  not  be  construed  as  applying  to  beds 
designated  to  individuals  under  earlier  stat- 
utes. In  re  Darien  Oyster  Ground  Committee, 
supra. 

Under  a  Maryland  statute  (Act  (1894), 
c.  380,  §§  46,  47),  in  creeks  less  than  one 
hundred  yards  wide  at  the  mouth,  riparian 
owners  have  the  exclusive  right  to  use  the 
creek  for  bedding  oysters.  Powell  v.  Wilson, 
85  Md.  347,  37  Atl.  216.  If  such  creek  be- 
comes less  than  one  hundred  yards  in  width 
subsequent  to  a  prior  location,  such  location 
is  superseded  in  right  by  the  rights  given 
by  statute  to  the  riparian  owners,  but  the 
former  locator  is  entitled  to  a  reasonable 
time  within  which  to  remove  his  oysters 
(Powell  V.  Wilson,  supra). 

The  imposition  of  a  license-fee  upon  all 
boats  engaged  in  planting  or  taking  oysters 
is  not  obnoxious  to  the  requirement  in  the 
state  constitution  that  property  shall  be  as- 
sessed under  general  laws  and  by  uniform 
rules  according  to  its  true  value.  State  v. 
Loper,  46  N.  J.  L.  321;  Dize  v.  Lloyd,  36  Fed. 
651. 
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■which  oysters  or  clams  do  not  naturally  exist,  in  which  he  will  have  the  exclusive 
right  of  planting  and  taking  oysters,  clams,  etc.,  for  a  limited  time;^  upon  his 
making  a  proper  application  therefor,*'  and  complying  with  all  other  statutory 


A  statute  prohibiting  a  taking  for  destruc- 
tion does  not  prohibit  a  taking  of  oyster 
spawn  for  the  purpose  of  removing  it  to  beds, 
for  further  growth  and  maturity  to  make  it 
marketable.  Bridger  v.  Richardson,  2  M.  &  S. 
568. 

,  The  legislature  has  power  to  prescribe  regu- 
lations for  the  taking  of  clams  from  their 
beds  with  a  penalty  for  their  violation.  Com. 
V.  Bailey,  13  Allen  (Mass.)  541.  See,  gen- 
erally, inpa,,  III,  A. 

48.  Connecticut. —  Hamilton  v.  Smith,  74 
Conn.  374,  50  Atl.  884;  Cook  v.  Raymond,  66 
Conn.  285,  33  Atl.  1006;  Clinton  v.  Bacon, 
56  Conn.  508,  16  Atl.  548;  Clinton  v.  Buell, 
55  Conn.  263,  11  Atl.  38;  Rowe  v.  Smith,  48 
Conn.  444;  Gulf  Pond  Oyster  Co.  v.  Baldwin, 
42  Conn.  255;  Averill  v.  Hull,  37  Conn.  320. 

FJorida.— State  v.  Gibson,  (1904)  37  So. 
651. 

Georgia. —  Parsons  v.  Prey,  115  Ga.  955,  42 
S.  E.  234;  Jones  v.  Oemler,  110  Ga.  202,  35 
S.  E.  375. 

Maryland. —  Travers  v.  Dean,  98  Md.  72,  56 
Atl.  388;  Hess  v.  Muir,  65  Md.  586,  5  Atl. 
540,  6  Atl.  673;  Phipps  v.  State,  22  Md.  380, 
85  Am.  Dec.   654. 

Massachusetts.  —  Griffith  v.  Savary,  181 
Mass.  227,  63  N.  E.  426. 

Mississippi. — Barataria  Canning  Co.  v.  Ott, 
84  Miss.  737,  37  So.  121,  construing ,  Code 
(1880),  §  956. 

New  Jersey. —  Townsend  r.  Brown,  24 
N.  J.  L.  80  (cannot  stake  off  oyster  beds 
below  low-water  mark)  ;  De  Graff  v.  Trues- 
dale,  10  N".  J.  L.  J.  90  (holding  that  oyster 
men's  encroachment  on  public  clam-fishing 
grounds  is  a  public  nuisance ) .  Under  Const. 
§  7,  par.  11,  the  legislature  cannot  grant 
an  exclusive  privilege  to  plant  oysters  on 
lands  of  the  state  by  private,  special,  or 
local  laws.  State  v.  Post,  55  N.  J.  L.  264, 
26  Atl.  683. 

New  York. —  Denton  v.  Bennett,  102  N.  Y. 
App.  Div.  454,  92  N.  Y.  Suppl.  522  (lease  by 
fish  commissioners)  ;  Sutter  v.  Van  Derveer, 
47  Hun  366  [affirmed  in  122  N.  Y.  652,  25 
N.  E.  907];  Abrams  v.  Hempstead,  45  Hun 
272 ;  Robins  ®.  Ackerly,  24  Hun  499  [affirmed 
in  91  N.  Y.  98].  Laws  (1879),  c.  384,  and 
Laws  (1871),  c.  639,  §  3,  prohibiting  any  one 
from  occupying  grounds  in  Hempstead  bay, 
and  from  planting  oysters  therein  without  a 
license,  abrogates  the  common-law  right  to 
plant  oysters.  Abrams  v.  Johnson,  10  N.  Y. 
St.  371. 

North  Garolina. —  State  v.  Goulding,  131 
IST.  C.  715,  42  S.  E.  563;  State  v.  Spencer,  114 
N.  C.  770,  19  S.  E.  93. 

Rhode  Island. —  State  v.  Burdiek,  15  R.  I. 
239,  2  Atl.  764  (lease  by  commissioners  of 
shell-fisheries)  ;  State  v.  Cozzens,  2  R.  I. 
561;  State  v.  Sutton,  2  R.  I.  434. 

Virginia. —  Coleman  v.  Claytor,  93  Va.  20, 
24  S.  E.  463;.  Hurst  v.  Dulany,  84  Va.  701, 
5  S.  E.  802. 


See  23  Cent.  Dig.  tit.  "  Fish,"  §  10. 

The  designation  of  a  natural  oyster  bed  i» 
void  and  cannot  affect  the  right  of  the  public 
to  take  oysters  on  such  grounds  (Cook  »;. 
Raymond,  66  Conn.  285,  33  Atl.  1006),  and 
the  fact  that  the  ground  designated  was  at 
the  time  of  designation  a  natural  oyster  bed 
may  be  proved  by  parol  (Cook  v.  Raymond, 
supra;  Averill  v.  Hull,  37  Conn.  320). 

Unoccupied  ground  is  open  to  location  to 
him  who  first  applies  for  it  in  the  manner 
provided  by  statute  (Coleman  v.  Claytor,  ^Z 
Va.  20,  24  S.  E.  463)  ;  and  the  mere  fact  that 
other  parties  had  previously  rented  the  ground 
under  a  former  statute  gives  them  no  superior 
claim  thereto  over  other  applicants  who  have 
complied  with  the  statute  (Coleman  v.  Clay- 
tor, 93  Va.  20,  24  S.  E.  463;  Abrams  v.  John- 
son, 10  N.  Y.  St.  371;  Housman  v.  Weir,  15 
Abb.  N.  Cas.  (N.  Y. )  415)  ;  nor  is  unoccupied 
ground  bound  to  be  allotted  before  ground 
that  has  been  previously  occupied  (Hurst  v. 
Dulany,  84  Va.  701,  5  S.  E.  802). 

Ground  already  planted  within  this  rule 
means  legally  planted,  and  does  not  apply  to 
ground  occupied  by  a  trespasser.  Abrams  ii. 
Hempstead,  45  Hun  (N.  Y.)  272.  Compare 
Sutter  V.  Van  Derveer,  47  Hun  (N.  Y.)  366 
[affirmed  in  122  N.  Y.  652,  25  N.  E.  907]. 

Evidence  of  natural  oyster  bed. —  That  oys- 
ters grow  naturally  at  a  certain  place  and 
have  existed  there  beyond  memory  in  great 
abundance  and  have  been  openly  and  con- 
stantly taken  by  the  public  is  very  high,  if 
not  conclusive,  evidence  that  the  place  is  a 
natural  oyster  bed.  Gulf  Pond  Oyster  Co.  v. 
Baldwin,  42  Conn.  255. 

Allotment  by  town  committee,  selectmen, 
etc.  State  v.  Bassett,  64  Conn.  217,  29  Atl. 
471;  Abrams  v.  Johnson,  10  N.  Y.  St.  371. 
It  is  not  necessary  that  the  members  of  a 
committee  appointed  by  a  town  for  staking 
out  oyster  grounds  should  be  notified  to  meet, 
or  should  meet  together,  before  acting.  Gallup 
V.  Tracy,  25  Conn.  10.  Where  a  committee 
appointed  by  a  town  to  stake  out  oyster 
grounds  consists  of  four  members,  and  one  of 
them,  with  the  consent  of  two  others,  staked 
out  ground  and  planted  oysters  thereon  for 
himself,  such  proceeding  was  valid,  since  the 
committee  might  act  by  a  majority  of  those 
qualified  to  act  in  a  given  instance.  Gallup 
V.  Tracy,  25  Conn.   10. 

49.  Gulf  Pond  Oyster  Co.  v.  Baldwin,  42 
Conn.  255  (sufficiency  of  application  to  dam  a 
salt-water  inlet  for  an  oyster  pond  ques- 
tioned) ;  Abrams  v.  Johnson,  10  N.  Y.  St. 
371;  Hurst  v.  Dulanv,  84  Va.  701,  5  S.  E. 
802;  West  t'.  Adams"  (V.i.  1897)  27  S.  E. 
496.     And  see  cases  cited  in  preceding  notes. 

Application  may  be  verbal  imder  Va.  Code, 
§  2137.  Sinclair  v.  Quackenbush,  101  Va. 
245,  43  S.  E.  354.  But  a  request  to  an  in- 
spector of  oysters  that  if  any  one  else  applies 
for  a  certain  ground  for  planting  and  prop- 
agating oysters  the  party  preferring  the  re- 
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requirements,*  such  as  giving  the  statutory  notice  of  his  intention  to  locate  an 
oyster  bed,^'  designating  such  bed  by  proper  stakes  and  lines  so  as  to  distinguish 
it  from  other  parts  of  the  water  in  which  other  individuals  or  the  public  gener- 
ally have  the  right  of  fishery ;  ^'  and  recording  a  written  description  thereof  in 
the  proper  office.^^  Some  statutes  prohibit  all  persons  from  taking  oysters  and 
clams  from  certain  piiblic  beds,  except  for  family  use,  without  a  license  from  the 
proper  local  authorities.^ 

(ii)  Nature  of  Privilege.  The  privilege  of  locating  oyster  beds  on  public 
lands,  and  of  planting  and  taking  oysters  therefrom,  is  merely  a  license  which  may 
be  revoked  at  the  pleasure  of  the  legislature,^^  and  which  ceases  with  the  use  of 
the  land  for  that  purpose.^^  It  is  also  subject  to  the  public's  right  of  navigation 
and  of  fishery ,^^  and  if  it  interferes  therewith,  the  oysters  or  clams,  etc.,  may  be 
removed  as  a  nuisance.^  It  has  been  held  to  be  a  personal  privilege  which  can 
neither  be  inherited  nor  assigned.^' 

(m)  Non-Hesidents.  Some  statutes  expressly  exclude  a  non-resident  from 
planting  or  taking  oysters  or  other  shell-fish  from  waters  within  the  limits  of  the 


quest  should  be   allowed  to  take  it  is  not 

such  an  application  for  a  location  as  the  law 
•contemplates  or  requires.  Coleman  v.  Clay- 
.*or,  93  Va.  20,  24  S.  E.  463. 

-Objection  to  such  application  cannot  be 
Tnade  by  any  private  citizen,  except  one  who 

has  already  planted  the  territory  applied  for. 

Parsons  v.  Prey,  115  Ga.  955,  42  S.  E.  234. 

50.  Jones  v.  Johnson,  6  Tex.  Civ.  App.  262, 
25  S.  W.  650;  West  v.  Adams,  (Va.  1897)  27 
S.  E.  496.  And  see  cases  cited  in  preceding 
notes. 

Where  one  plants  his  oysters  before  com- 
■plying  with  the  statutory  requisites,  such  as 
■obtaining  a  certificate  from  the  town  au- 
thorities, he  cannot  afterward  justify  his 
planting  under  his  subsequent  compliance. 
Sutter  V.  Van  Derveer,  47  Hun  (N.  Y.)  366 
[affirmed  in  122  N.  Y.  652,  25  N.  E.  907]. 

51.  Handy  v.  Maddox,  85  Md.  547,  37  Atl. 
222 ;  Coleman  v.  Claytor,  93  Va.  20,  24  S.  E. 
463;  Westt?.  Adams,  (Va.  1897)  27  S.  E.  496. 

52.  Connecticut. —  Cook  v.  Raymond,  66 
Conn.  285,  33  Atl.  1006 ;  Rowe  v.  Luddington, 
51  Conn.  184.  See  Hamilton  v.  Smith,  74 
Conn.  374,  50  Atl.  884. 

Maryland.— Fhipps  v.  State,  22  Md.  380, 
85  Am.  Dec.  654. 

New  Jersey. —  Birdsall  r.  Rose,  46  N.  J.  L. 
■361  (mere  staking  oflF  without  planting  gives 
Jio  right)  ;  Paul  v.  Hazelton,  37  N.  J.  L.  106. 

New  York. —  Abrams  v.  Johnson,  10  N.  Y. 
St.  371. 

Rhode  Island.— State  v.  Sutton,  2  R.  I.  434. 

If  adjoining  owners  disagree  as  to  a  di- 
viding line,  under  a  Connecticut  statute  (Acts 
(1879),  c.  70,  §  3)  application  may  be  made 
\>j  either  for  the  appointment  of  a  surveyor 
to  trace  and  mark  out  the  line,  in  which  case 
it  is  necessary  to  the  jurisdiction  of  the  judge 
that  the  owners  be  adjoining  owners,  and  that 
there  should  be  a  map  for  the  guidance  of  the 
-surveyor.  Rowe  v.  Luddington,  51  Conn.  184, 
holding,  however,  that  a  map  on  which 
■courses,  distances,  monuments,  etc.,  were  er- 
roneously laid  out  was  not  such  a  map,  and 
"that  if  a  space  of  clear  water  intervened  be- 
tween the  beds,  the  owners  were  not  adjoining 
owners. 
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53.  Phipps  V.  State,  22  Md.  380,  85  Am. 
Dec.  654. 

54.  Com.  V.  Hilton,  174  Mass.  29,  54  N.  E. 
362,  45  L.  E.  A.  475. 

A  statute  limiting  the  granting  of  such  a 
license  to  taxpayers  is  invalid  and  cannot  be 
enforced  to  the  extent  of  requiring  a  license 
from  those  within  its  privileges.  Gustafson 
V.  State,  40  Tex.  Cr.  67,  45  S.  W.  717,  48 
S.  W.  518,  43  L.  E.  A.  615. 

55.  Hess  V.  Muir,  65  Md.  586,  5  Atl.  540, 
6  Atl.  673;  Phipps  v.  State,  22  Md.  380,  85 
Am.  Dec.  654;  Paul  v.  Hazleton,  37  N.  J.  L. 
106;  Pureell  v.  Conrad,  84  Va.  557,  5  S.  E. 
545. 

A  notice  served  upon  the  licensee  by  one  to 
whom  the  state  had  ceded  all  its  rights  in 
such  land  amounts  to  a  revocation.  Lowndes 
V.  Huntington,  153  U.  S.  1,  14  S.  Ct.  758,  38 
L.  ed.  615. 

56.  Housman  v.  Weir,  15  Abb.  N.  Cas. 
(N.  Y.)  415. 

57.  Lane  v.  Smith,  71  Conn.  65,  41  Atl.  18; 
Phipps  V.  State,  22  Md.  380,  85  Am.  Dec. 
654;  Lowndes  v.  Dickerson,  34  Barb.  (N.  Y.) 
586;  Fleet  v.  Hegeman,  14  Wend.  (N.  Y.)  42; 
Whitstable  v.  Gann,  20  C.  B.  N.  S.  1,  115 
E.  C.  L.  803,  11  H.  L.  Cas.  192,  11  Eng.  Re- 
print 1305,  35  L.  J.  C.  P.  29,  12  L.  T.  Rep. 
N.  S.  150,  13  Wkly.  Rep.  589. 

Excavation  of  a  harbor  channel,  duly  au- 
thorized, across  a  person's  oyster  beds,  does 
not  give  the  owner  thereof  a  right  of  action 
for  damages  thereto,  if  the  channel  is  made 
in  a  reasonable  and  proper  manner.  Lane  v. 
Smith,  71  Conn.  65,  41  Atl.  18. 

A  riparian  ovsmer's  right  to  connect  his  up- 
land with  a  navigable  water  in  front  thereof 
by  means  of  wharves  and  channels  is  para- 
mount to  any  right  in  others  to  plant  or 
cultivate  oysters  on  the  land  covered  by  such 
wharves  or  channels.  Prior  v.  Swartz,  62 
Conn.  132,  25  Atl.  398,  36  Am.  St.  Rep.  683. 
18  L.  R.  A.  668. 

58.  State  v.  Taylor,  27  N.  J.  L.  117,  72  Am. 
Dec.  347. 

59.  Hess  V.  Muir,  65  Md.  586,  5  Atl.  540, 
6  Atl.  673.  But  see  Jones  v.  Oemler,  110  Ga. 
202,  35  S.  E.  375. 
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state,*"  even  though  he  be  either  the  sole  or  the  part  owner  of  land  within  a  state 
having  such  a  statute." 

C.  Small  Lakes  and  Ponds —  l.  In  General.  The  right  of  fishing  in  small 
lakes  and  ponds  inclosed  by  the  owner's  land  and  having  no  communication 
through  which  fish  are  accustomed  to  pass  to  other  waters  belongs  exclusively 
to  the  owners  thereof,  and  in  general  is  expressly  excepted  from  the  statutory 
restrictions  relating  to  other  streams  or  bodies  of  water,"^  although  it  has  been 
lield  otherwise  as  to  lakes  having  outlets  to  other  waters  through  which  fish  are 
accustomed  to  pass.^ 

2.  Great  Ponds.  The  right  to  take  fish  from  a  great  pond  of  more  than  a 
specified  area  is,  by  statute  in  some  jurisdictions,  a  public  right  which  every 
inhabitant  who  can  obtain  access  to  the  pond  without  trespass  may  exercise  so 
long  as  he  does  not  interfere  with  the  reasonable  exercise  by. others  of  these  and 
like  rights  in  the  pond,  and  complies  with  any  rules  established  by  the  legislature 
or  under  its  axithority.^     Under  some  statutes  such  a  pond  may  be  leased  to 


60.  Alabama. —  State  v.  Harrub,  95  Ala. 
176,  10  So.  752,  36  Am.  St.  Eep.  195,  15 
Ii.  E.  A.  761. 

Maryland. —  Hess  v.  Muir,  65  Md.  586,  5 
Atl.  540,  6  Atl.  673. 

Massachusetts. —  Com.  v.  Hilton,  174  Mass. 
29,  54  N.  E.  362,  45  L.  E.  A.  475,  statute 
ieid  constitutional. 

New  Jersey. —  State  v.  Corson,  67  N.  J.  L. 
178,  50  Atl.  780;  Haney  v.  Compton,  36 
N.  J.  L.  507. 

liew  York. —  People  v.  Lowndes,  130  N.  Y. 
455,  29  N.  E.  751  [reversing  55  Hun  469,  8 
ISr.  Y.  Suppl.  908]. 

Rhode  Island. —  New  England  Oyster  Co.  v. 
McGarvey,  12  E.  I.  385  (holding,  however, 
that  an  agreement  between  a  non-resident 
and  a  citizen  by  which  the  latter  is  to  lease 
certain  grounds  and  ship  the  oysters  to  the 
non-resident  may  be  enforced)  ;  State  v.  Med- 
bury,  3  E.  I.   138   (statute  constitutional). 

Virginia. — See  McCready  v.  Com.,  27  Gratt. 
982. 

United  States. —  McCready  v.  Virginia,  94 
U.  S.  391,  24  L.  ed.  248  [affirming  27  Gratt. 
(Va.)  985],  holding  a  Virginia  law  to  this 
effect  not  unconstitutional. 

But  see  Gustafson  v.  State,  40  Tex.  Cr.  67, 
45  S.  W.  717,  48  S.  W.  518,  43  L.  E.  A.  615, 
as  to  the  constitutionality  of  such  a  statute. 

61.  Hess  f.  Muir,  65  Md.  586,  5  Atl.  540,  6 
Atl.  673. 

62.  Illinois. —  Beckman  v.  Kreamer,  43  111. 
447,  92  Am.  Dec.  146. 

Massachusetts. —  Com.  v.  FoUett,  164  Mass. 
477,  41  N.  E.  676.  See  Com.  v.  Tiffany,  119 
Mass.  300. 

Michigan. —  People  v.  Conrad,  125  Mich.  1, 
83  N.  W.  1012. 

New  Hampshire. —  State  v.  Welch,  66  N.  H. 
178,  18  Atl.  21;  State  v.  Roberts,  59  N.  H. 
256,  47  Am.  Dec.  119. 

Ohio. —  Lembeck  v.  Nye,  47  Ohio  St.  336, 
24  N.  E.  686,  21  Am.  St.  Eep.  828,  8  L.  E.  A. 
578. 

Tennessee. —  Peters  v.  State,  96  Tenn.  682, 
36  S.  W.  399,  33  L.  R.  A.  114. 

Vermont. —  New  England  Trout,  etc..  Club 
V.  Mather,  68  Vt.  338,  25  Atl.  323,  33  L.  R.  A. 
569. 


England. —  Bristow  v.  Cormican,  3  App. 
Cas.  641.  See  Lisle  v.  Brown,  5  Taunt.  440, 
1  E.  C.  L.  229. 

Such  ponds,  whether  natural  or  artificial, 
are  regarded  as  private  property  and  the 
owners  thereof  may  take  flsh  therefrom  when- 
ever they  choose  without  restraint  from  any 
legislative  enactment,  since  the  exercise  of 
this  right  in  no  way  interferes  with  the  rights 
of  others.  State  v.  Eoberts,  59  N.  H.  256,  47 
Am.  Dec.  119. 

Dedication  of  non-navigable  lake. —  The  use 
of  a  non-navigable  inland  lake  by  the  public 
for  the  purpose  of  boating,  hunting,  and  fish- 
ing without  the  knowledge  of  the  owner  will 
not  establish  a  dedication  of  any  kind  against 
him,  no  matter  how  long  continued  such  use 
may  be.  Lembeck  v.  Nye,  47  Ohio  St.  336,  24 
N.  E.  686,  21  Am.  St.  Eep.  828,  8  L.  E.  A. 
578. 

63.  Where  a  lake  is  so  situated  that  fish 
from  a  river  migrate  to  and  from  the  same 
at  different  periods  of  the  year,  the  fact  that 
it  is  wholly  located  on  defendant's  land,  which 
he  posted,  and  that  he  himself  stocked  the 
lake  with  fish  acquired  from  private  sources, 
does  not  deprive  the  public  of  its  right  to  take 
fish  therefrom.  People  v.  Horling,  (Mich. 
1904)  100  N.  W.  691;  Marsh  v.  Colby,  39 
Mich.  626,  33  Am.  Eep.  439. 

64.  Maine. —  Barrows  v.  M^ermott,  73 
Me.  441. 

'  Massachusetts. — Eowell  v.  Doyle,  131  Mass. 
474;  West  Eoxbury  v.  Stoddard,  7  Allen 
158. 

New  Hampshire'. —  Percy  Summer  Club  v. 
Welch,  66  N.  H.  180,  28  Atl.  22;  State  v. 
Welch,  66  N.  H.  178,  28  Atl.  21. 

New  Jersey. —  Albright  v.  Sussex  County 
Lake,  etc..  Commission,  68  N.  J.  L.  523,  53 
Atl.  612. 

Vermont. —  New  England  Trout,  etc..  Club 
V.  Mather,  68  Vt.  338,  35  Atl.  323,  33  L.  E.  A. 
569,  construing  Const,  c.  2,  §  40,  and  Acts 
(1892),  No.  80,  §§  1,  31. 

Inclosed  stream. —  Mass  St.  (1871)  u.  281, 
§  2,  giving  the  proprietor  of  any  "  unnavi- 
gable  tidal  stream  "  the  control  of  the  same 
"  within  his  own  premises,"  etc.,  applies  only 
to  cases  where  the  waters  of  such  stream  are 
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private  individuals  for  the  purpose  of  fish  culture,  the  lessees  having  the  exclusive 
right  of  fishing  therein.*" 

D.  Remedies  For  Invasion  of  Rights  — l.  Trespass  —  a.  In  General. 
Trespass  will  lie  against  any  one  interrupting  or  interfering  with  another's  right 
of  hunting  ^  or  fishing,"  even  against  the  owner  of  the  land ;  ^  unless  a  special 


inclosed  by  him  for  the  purpose  of  cultivating 
fish.    Eastham  v.  Anderson,  119  Mass.  526. 

65.  Com.  V.  Eliot,  146  Mass.  5,  15  N.  E.  81 
(construing  Pub.  St.  c.  91,  §  13,  as  to  notice 
of  such  lease)  ;  Com.  v.  Tiffany,  119  Mass. 
300;  Com.  v.  Weatherhead,  110  Mass.  175; 
Com.  V.  Vincent,  108  Mass.  441  (construing 
St.  (1869)  c.  384).  See  Benscoter  v.  Long,  157 
Pa.  St.  208,  27  Atl.  674. 

A  pond  more  than  twenty  acres  in  area, 
connected  with  the  sea  only  by  a  narrow 
channel,  partly  natural  and  partly  artificial, 
not  suited  to  any  other  use  than  the  passage 
of  fish,  nor  always  sufficient  for  that  pur- 
pose without  being  artificially  cleared,  and 
not  a  navigable  stream  within  the  definition 
of  St.  ( 1869 )  c.  384,  is  a  great  pond  within 
the  meaning  of  that  statute,  of  which  the 
commissioners  on  inland  fisheries  may  make 
a  lease  under  section  9.  Com.  v.  Vincent, 
108  Mass.  441. 

The  terms  of  such  a  lease  are  within  the 
discretion  of  the  commissioners  having  au- 
thority to  make  it.  Com.  v..  Vincent,  108 
Mass.  441. 

Stocking  a  great  pond  with  a  new  species 
of  fish  and  closing  the  outlet  with  a  wire 
screen  are  a  sufficient  occupation  of  the  pond 
for  the  purpose  of  artificially  cultivating  and 
maintaining  fish  therein,  within  the  mean- 
ing of  St.  (1869)  e.  384.  Com.  v.  Weather- 
head,  110  Mass.  175. 

66.  Payne  v.  Sheets,  75  Vt.  335,  55  Atl. 
656.  See  Pickering  v.  Noyes,  4  B.  &  C.  639, 
7  D.  &  R.  49,  4  L.  J.  K.  B.  O.  S.  10,  28  Rev. 
Rep.  430,  10  E.  C.  L.  736. 

Frightening  away  game  as  grounds  for 
trespass  see  Keeble  r.  Hickeringill,  11  East 
574,  11  Rev.  Rep.  273  note;  Carrington  v. 
Taylor,  2  Campb.  258,  11  East  571,  11  Rev. 
Rep.  270;  Ibottson  v.  Peat,  3  H.  &  C.  644,  11 
Jur.  N.  S.  394,  34  L.  J.  Exch.  118,  12  L.  T. 
Rep.  N.  S.  913,  13  Wkly.  Rep.  691. 

A  mere  licensee  of  the  right  of  sporting 
cannot  recover  damages  thereto  from  one  who 
purchases  part  of  the  land  from  the  owner. 
Bird  V.  Great  Eastern  R.  Co.,  19  C.  B.  N.  S. 
268,  11  Jur.  N.  S.  782,  34  L.  J.  C.  P.  366,  13 
L.  T.  Rep.  N.  S.  365,  13  Wkly.  Rep.  989,  115 
E.  C.  L.  268. 

Entering  upon  uninclosed  and  uncultivated 
land  for  the  purpose  of  hunting  wild  game  is 
not  an  actionable  trespass  in  Vermont.  Payne 
XI.  Gould,  74  Vt.  208,  52  Atl.  421. 

67.  Connecticut. —  Turner  v.  Hebron,  61 
Conn.  175,  22  Atl.  951,  14  L.  R.  A.  386;  Ad- 
ams V.  Pease,  2  Conn.  481. 

Illinois. —  Beckman  v.  Kreamer,  43  111.  447, 
92  Am.  Dec.  146. 

Maine. —  Matthews  v.  Treat,  75  Me.  594. 
See  also  Duncan  r.  Sylvester,  24  Me.  482,  41 
Am.  Dec.  400. 

Massachusetts. —  Melvin     v.     Whiting,     13 
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Pick.  184.     Compare  Locke  v.  Motley,  2  Gray 
265. 

Michigan. —  Solomon  v.  Grosbeck,  65  Mich, 
540,  36  N.  W.  163. 

New  York. —  Seamen  v.  Lee,  10  Hun  607. 

North  Carolina. —  Collins  v.  Benbury,  27 
N.  C.  118,  42  Am.  Dec.  155. 

Pennsylvama. —  Hart  v.  Hill,  1  Whart.  124; 
Gibbs  V.  Sweet,  20  Pa.  Super.  Ct.  275.  See 
Com.  V.  Singer,  3  Lack.  Leg.  N.  230. 

Washington. —  Griffith  v.  Holman,  23  Wash. 
347,  63  Pap.  239,  83  Am.  St.  Rep.  821,  54 
L.  R.  A.  178. 

United  States. — ^Mason  v.  Mansfield,  16  Fed. 
Cas.  No.  9,234,  4  Cranch  C.  C.  580,  interfer- 
ence by  vessel. 

England. —  Holford  v.  Bailey,  13  Q.  B.  426, 
13  Jur.  278,  18  L.  J.  Q.  B.  109,  66  E.  C.  L. 
426;  Child  v.  Greenhill,  Cro.  Car.  553;  Ham- 
ilton V.  Donegal,  3  Ridg.  311;  Whelan  v. 
Hewson,  Ir.  R.  6  C.  L.  283.  See  also  Wen- 
man  V.  Mackenzie,  5  E.  &  B.  447,  1  Jur.  N.  S. 
1015,  1049  note,  25  L.  J.  Q.  B.  44,  3  Wkly. 
Rep.  626,  85  E.  C.  L.  447;  Clarke  v.  Mercer, 
1  F.  &  F.  492;  Acheson  v.  Henry,  Ir.  R.  7 
C.  L.  486;  Crichton  v.  Collery,  19  Wkly.  Rep, 
107. 

Oanacto.— Parker  v.  Elliott,  1  U.  C.  C.  P. 
470. 

See  23  Cept.  Dig.  tit.  "  Fish,"  §  14. 

An  injury  to  a  fishery  caused  by  a  pier 
erected  under  authority  of  the  legislature 
cannot  be  recovered  for.  Tinicum  Fishing 
Co.  V.  Carter,  61  Pa.  St.  21,  100  Am.  Dec. 
597,  90  Pa.  St.  85,  35  Am.  Rep.  632. 

Burden  of  proof.— An  exclusive  right  of 
fishing  in  public  waters  being  in  derogation 
of  a  common  right,  the  burden  of  proof  is 
upon  plaintiff  suing  to  recover  for  a,  tres- 
pass on  such  fishery  to  show  his  exclusive 
right  thereto.  Yard  v.  Carman,  3  N.  J.  L. 
936. 

Whether  or  not  plaintiff  has  a  several  fish- 
ery is  a  question  for  the  jury.  Bristow  v. 
Cormiean,  3  App.  Cas.  641. 

Fish  caught  and  placed  in  a  cove  within 
the  ebb  and  flow  of  the  tide,  being  confined 
therein  by  a  wire  fence  extending  across  its 
mouth,  are  not  private  property  to  such  an 
extent  as  will  support  an  action  of  trespass 
against  a  person  for  catching  them  and  ap- 
propriating them  to  his  own  use.  Sollers  v. 
Sellers,  77  Md.  148,  26  Atl.  188,  39  Am.  St. 
Rep.  404,  20  L.  R.  A.  94. 

A  custom  to  take  fish  in  alieno  solo  in  an 
unnavigable  river  cannot  be  given  in  evidence 
under  the  general  issue  in  defense  to  an  ac- 
tion of  trespass ;  such  custom  ought  to  be 
pleaded  specially.  Waters  v.  Lilley,  4  Pick. 
(Mass.)   145,  16  Am.  Dec.  333. 

68.  Turner  v.  Hebron,  61  Conn.  175,  22 
Atl.  951,  14  L.  R.  A.  386;  Marshall  v.  Ul- 
leswater  Steam  Nav.   Co.,  3  B.  &  S.  732,  9 
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remedy  for  such  interference  is  provided  by  statute.*'  Thus  trespass  will  He 
where  one's  fishery  is  injured  by  an  unlawful  weir,  dam,  or  other  obstruction  on 
a  stream  above  or  below  him ;  ™  or  where  his  right  of  fishery  in  a  navigable 
stream  is  injured  by  a  boat  or  vessel  wantonly  or  designedly  running  into  his 
nets  or  other  fishing  apphances,''  or  by  his  being  otherwise  wrongfully  excluded 
from  or  interfered  with  in  such  right.™ 

b.  For  Injury  to  Oysters,  Clams,  Etc.  An  owner  or  licensee  of  an  oyster  or 
clam  bed  clearly  designated  and  staked  out  may  maintain  trespass  against  any 
one  who  wi'ongf ully  interferes  with  '^  or  takes  '^  oysters  or  clams  planted  by  him, 


Jur.  N.  S.  988,  32  L.  J.  Q.  B.  139,  8  L.  T. 
Rep.  N.  S.  416,  11  Wkly.  Rep.  489,  113 
E.  C.  L.  732;  Smith  v.  Kemp,  Carth.  285, 
Comb.  11,  433,  464,  2  Salk.  637,  4  Mod. 
186. 

The  right  of  shooting  is  a  right  to  shoot 
over  the  lands  as  they  may  happen  to  be  at 
the  time,  the  landlord  of  course  not  doing 
anything  for  the  express  purpose  of  destroy- 
ing the  right  (Gearns  v.  Baker,  L.  R.  io 
Ch.  355,  44  L.  J.  Ch.  334,  33  L.  T.  Rep.  N.  S. 
86,  23  Wkly.  Rep.  543);  but  this  does  not 
prevent  hira  from  cutting  down  trees  in  the 
proper  course  of  management  of  the  estate, 
even  though  the  result  of  the  cutting  will  be 
prejudicial  to  the  shooting  (Gearns  v.  Baker, 
supra,') . 

69.  In  Connecticut  the  special  charter  rem- 
edy for  assessing  damages  to  owners  of  fish- 
eries resulting  from  an  obstruction  by  a 
dam  precludes  a  common-law  action,  at  least 
until  the  charter  remedy  is  exhausted.  Bris- 
tol V.  Ousatonic  Water  Co.,  42  Conn.  403. 

Penal  liability  for  trespassing  on  private 
parks  and  ponds  see  infra,  III,  B,  6. 

70.  See  Bristol  v.  Ousatonic  Water  Co.,  42 
Conn.  403. 

The  declaration  in  such  a  case  need  not  aver 
where  the  obstruction  was  erected.  Barden 
V.  Crocker,  10  Pick.  (Mass.)  383. 

71.  Post  V.  Munn,  4  N.  J.  L.  61,  7  Am. 
Dec.  570;  Hopkins  f.  Norfolk,  etc.,  E.  Co., 
131  N.  C.  463,  42  S.  E.  902;  Lewis  v.  Keel- 
ing, 46  N.  C.  299,  62  Am.  Dec.  168;  Cobb  v. 
Bennett,  75  Pa.  St.  326,  15  Am.  Rep.  752; 
Wright  V.  Mulvaney,  78  Wis.  89,  46  N.  W. 
1045,  23  Am.  St.  Rep.  393,  9  L.  R.  A.  807. 

The  measure  of  damages  in  such  a  ease  is 
not  confined  to  the  injury  to  the  net,  but 
may  include  all  loss  of  fish  which  might 
otherwise  have  been  taken.  Post  v.  Mimn,  4 
N.  J.  L.  61,  7  Am.  Dec.  570. 

72.  Pacific  Steam  Whaling  Co.  v.  Alaska 
Packers'  Assoc,  138  Cal.  632,  72  Pac.  161. 
See  Upton  v.  Dawkin,  3  Mod.  97. 

Temporary  occupation  of  open  and  public 
waters  for  stake  fishing  cannot  be  wantonly 
interfered  with  so  long  as  the  business  does 
not  impede  navigation,  or  amount  to  a  nui- 
sance causing  special  damages  to  private  per- 
sons. Lincoln  v.  Davis,  53  Mich.  375,  19 
N.  W.  103,  51  Am.  Rep.  116. 

A  person  in  possession  of  a  weir  built  be- 
low low-water  mark  may  maintain  trespass 
against  a  wrong-doer  who  interferes  with  his 
possession,  although,  as  against  the  crown, 
the  weir  was  wrongfully  there.  Wilson  v. 
Codyre,  27  N.  Brunsw.  320. 


Damages  for  wrongful  exclusion  from  pub- 
lic right  of  fishery  see  Pacific  Steam  Whal- 
ing, Co.  V.  Alaska  Packers'  Assoc,  138  Cal. 
632,  72  Pac  161. 

73.  Palmer  v.  Hartford  Dredging  Co.,  73 
Conn.  182,  47  Atl.  125;  Paul  v.  Hazleton,  37 
N.  J.  L.  106 ;  De  Grafif  i:  Truesdale,  10  N.  J. 
L.  J.  90 ;  Fleet  v.  Hegeman,  14  Wend.  (N.  Y.) 
42 ;  Castalia  Trout  Club  Co.  v.  Castalia  Sport- 
ing Club,  8  Ohio  Cir.  Ct.  194,  8  Ohio  Cir. 
Dec.  693.  See  Hettrick  v.  Page,  82  N.  C.  65 ; 
Richardson  v.  U.  S.,  100  Fed.  714. 

Negligently  dumping  a  scow  load  of  mud 
on  an  oyster  bed  is  ground  for  an  action  of 
trespass,  and  evidence  that  defendant  obeyed 
a  dumping  inspector's  direction  is  immate- 
rial. Palmer  i:  Hartford  Dredging  Co.,  73 
Conn.  182,  47  Atl.  125,  holding  also  that  the 
measure  of  damages  in  such  case  may  be 
the  value  per  bushel  of  the  oysters  killed. 

Injury  incident  to  navigation. —  A  lawful 
digging  or  dredging  for  the  purpose  of  im- 
proving the  channel  does  not  give  rise  to  an 
action  of  trespass  for  consequential  damages 
to  an  oyster  bed.  Lane  v.  Smith,  71  Conn.  65, 
41  Atl.  18.  See  Richardson  v.  U.  S.,  100  Fed. 
714. 

Pleading. —  As  against  the  wrong- doer,  a 
complaint  in  such  an  action  is  sufficient  if  it 
alleges  plaintiff's  ownership;  and  it  is  not 
necessary  to  allege  that  the  ground  had  been 
duly  designated  to  plaintiff  or  his  grantors 
for  oyster  cultivation.  Palmer  v.  Hartford 
Dredging  Co.,  73  Conn.  182,  47  Atl.  125. 

74.  Connecticut. —  Gallup  v.  Tracy,  25 
Conn.  10.  This  form  of  action  may  be  em- 
ployed for  the  purpose  of  questioning  the 
title  of  a  claimant  to  a  natural  oyster  bed. 
Cook  V.  Raymond,  66  Conn.  285,  33  Atl. 
1006. 

Massachusetts. —  Griffith  v.  Savary,  181 
Mass.  227,  63  N.  E.  426.  See  Mitchell  v. 
Hart,  132  Mass.  297,  as  to  the  sufficiency  of 
the  description  of  the  tract  on  which  the 
trespass  is  alleged  to  have  been  committed. 

Jvew  Jersey. —  Grace  v.  Willets,  50  N.  J.  L. 
414,  14  Atl.  559 ;  Metzger  v.  Post,  44  N.  J.  L. 
74,  43  Am.  Rep.  341.  Compare  Arnold  v. 
Mundy,  6  N.  J.  L.  1,  10  Am.  Dec.  356. 

'New  York. —  Post  v.  Kreischer,  103  N.  Y. 
110,  8  N.  E.  365  {reversing  32  Ilun  49]  ; 
Davis  V.  Davis,  72  N.  Y.  App.  Div.  593,  76 
N.  Y.  Suppl.  539;  McCarty  r.  Holman.  22 
Hun  53 ;  Lowndes  v.  Dickerson,  34  Barb.  586 ; 
Decker  v.  Fisher,  4  Barb.  592.  Compare 
Brinckerhoff  r.  Starkins,  11  Barb.  248. 

North  Carolina. —  McKenzie  v.  Hulet,  4 
N.  C.  613. 
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although  his  planting  constitutes  a  public  nuisance  or  other  misdemeanor,'^  or 
amounts  to  a  trespass  on  another's  land,''  or  is  on  a  spot  which  is  a  common 
fishery,"  unless  he  has  planted  them  where  other  oysters  or  clams  naturally  exist.'' 
2.  Injunction.  Where  an  action  at  law  will  not  give  adequate  relief  and  irre- 
parable injury  will  result  to  the  owner  of  a  right  of  hunting  or  fishing,  he  may 
obtain  an  injunction  to  restrain  an  unlawful  interference  therewith,"  such  as  the 
continuance  of  an  unlawful  weir  or  dam,'"  the  pollution  of  a  stream,'^  or  an 


rea;as.— See  Holt  v.  Follett,  65  Tex.  550. 

See  23  Cent.  Dig.  tit.  "  Fish,"  §  15. 

Where  a  prior  licensee  fails  to  properly  se- 
cure a  second  license,  and  the  license  to  the 
oyster  beds  formerly  occupied  by  him  is 
granted  to  another,  he  will  be  guilty  of  tires- 
pass  for  going  on  such  beds  and  taking  oys- 
ters therefrom,  although  they  were  oysters 
originally  planted  by  him.  Keene  v.  Gifford, 
158  Mass.  120,  32  N.  B.  946 ;  Abrams  v.  John- 
son, 10  N.  Y.  St.  371. 

Pleading  and  proof. —  In  order  to  maintain 
an  action  against  any  persons  for  taking  away 
oysters  planted  in  navigable  waters,  plaintiff 
must  show  that  he  has  the  power  of  present 
actual  possession,  accompanied  by  a  contin- 
ued assertion  of  ownership,  and  by  such  evi- 
dence of  the  right  of  possession  as  will  neces- 
sarily exclude  the  right  of  any  other  person, 
as  by  an  inclosure  by  stakes  or  similar  man- 
ner. Brinckerhoff  v.  Starkins,  11  Barb.  (N.  Y.) 
248. 

The  rule  of  damages  in  such  cases  is  the 
fair  profit  made  by  defendant.  McKenzie  v. 
Hulet,  4  N.  C.  613. 

Several  lessees  of  such  a  right  may  use  the 
lands  jointly  for  the  purposes  of  planting 
oysters,  and  in  such  use  may  join  in  an  action 
to  recover  damages  for  taking  their  joint 
property.  Wooley  f.  Campbell,  37  N.  J.  L. 
163. 

75.  Grace  v.  Willets,  50  N.  J.  L.  414,  14 
Atl.  559;  State  v.  Taylor,  27  N.  J.  L.  117,  72 
Am.  Dec.  347. 

76.  If  plaintiff  is  ^ilty  of  trespass  in 
planting  or  cultivating  oysters  on  the  laW 
of  another,  such  fact  does  not  authorize  the 
owner  to  take  those  oysters  to  his  own  use, 
although  the  owner  might  compel  him  to 
take  them  up  or  might  remove  them  as  a 
nuisance.  State  v.  Tayler,  27  N.  J.  L.  117, 
72  Am.  Dec.  347;  Vroom  v.  Tilly,  99  N.  Y. 
App.  Div.  516,  91  N.  Y.  Suppl.  51;  Davis  v. 
Davis,  72  N.  Y.  App.  Div.  593,  76  N.  Y. 
Suppl.  539 ;  Sutter  v.  Van  Derveer,  47  Hun 
366  [affirmed  in  122  N.  Y.  652,  25  N.  E.  907]. 

77.  Fleet  v.  Hegeman,  14  Wend.  (N.  Y.) 
42. 

78.  Cook  V.  Raymond,  66  Conn.  285,  33  Atl. 
1006;  Grace  v.  Willets,  50  N.  J.  L.  414,  14 
Atl.  559 ;  Brown  v.  De  Groff,  50  N.  J.  L.  409, 
14  Atl.  219,  7  Am.  St.  Rep.  794;  State  v. 
Taylor,  27  N.  J.  L.  117,  72  Am.  Dec.  347; 
Shepard  r.  Leverson,  2  N.  J.  L.  391;  Decker  v. 
Fisher,  4  Barb.  (N.  Y.)  592.  Compare  Wooley 
V.  Campbell,  37  N.  J.  L.  163. 

Whether  the  planting  of  oysters  was  upon 
a  natural  oyster  bed  is  a  question  for  the 
jury  (Grace  v.  Willets,  50  N.  J.  L.  414,  14 
Atl.    559),   which   may   be   proved   by  parol 
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evidence  (Cook  v.  Raymond,  66  Conn.  285, 
33  Atl.  1006). 

79.  California. —  Heckman  v.  Swett,  107 
Cal.  276,  40  Pac.  420. 

Louisiana. —  Morgan  v.  Nagodish,  40  La. 
Ann.  246,  3  So.  636. 

New  Jersey. —  Wilson  v.  Hill,  46  N.  J.  Eq. 
367,  19  Atl.  1097,  where  a  persistent  tres- 
passer is  irresponsible. 

Washington. —  Cherry  Point  Fish.  Co.  v. 
Nelson,  25  Wash.  558,  66  Pac.  55;  Fall,  etc., 
Fish  Co.  V.  Point  Roberts  Fishing,  etc.,  Co., 
24  Wash.  630,  64  Pac.  792 ;  Walker  v.  Stone, 

17  Wash.  578,  50  Pac.  488 ;  Morris  v.  Graham, 
16  Wash.  343,  47  Pac.  752,  58  Am.  St.  Rep. 
33.  See  Womer  v.  O'Brien,  (1905)  79  Pac. 
474. 

England. —  Fitzgerald  v.  Firbank,  [1897] 
2  Ch.  96,  66  L.  J.  Ch.  529,  76  L.  T.  Rep.  N.  S. 
684;  Bathurst  v.  Burden,  2  Bro.  Ch.  64,  29 
Eng.  Reprint  37;  Ashworth  v.  Browne,  10 
Jr.  Ch.  421;  Pery  v.  Thornton,  23  L.  R.  Ir. 
402;  Micklethwait  v.  Vincent,  67  L.  T.  Rep. 
N.   S.   225.     See  Pattisson  v.   Gilford,  L.   R. 

18  Eq.  259,  43  L.  J.  Ch.  524,  22  Wkly.  Rep. 
673. 

Seizure  of  fishing  apparatus  in  virtue  of 
the  statute  (Rev.  St.  p.  430,  §  27),  in  case 
of  a  persistent  trespasser  who  disputes  each 
seizure,  is  not  an  adequate  remedy  at  law 
which  will  preclude  the  interference  of  a  court 
of  equity  by  injunction.  Wilson  v.  Hill,  46 
N.  J.  Eq.  367,  19  Atl.  1097. 

A  grantor  may  be  restrained  by  injunction 
from  interfering  with  his  grantee  or  tenant  in 
the  exercise  of  the  exclusive  right  of  sporting, 
and  killing  game,  according  to  agreement 
(Frogley  v.  Lovelace,  1  Johns.  333),  unless 
the  latter  is  making  an  unwarranted  abuse  of 
his  privilege  (Bingham  v.  Salene,  15  Oreg. 
208,  14  Pac.  523,  3  Am.  St.  Rep.  152). 

On  general  demurrer  the  fact  that  the  fish- 
ery to  which  plaintiff  claims  title  is  subject 
to  private  ownership  is  sufficient  to  sustain 
the  allegation  of  title  in  the  bill  to  enjoin. 
Wilson  V.  Hill,  46  N.  j.  Eq.  367,  19  Atl.  1097. 

80.  See  Stannard  v.  Hubbard,  34  Conn.  370; 
Barker  v.  Faulkner,  79  L.  T.  Rep.  N.  S.  24. 

Necessary  wall. —  A  stone  wall  on  adjoining 
land  abutting  on  a  fishery  in  such  a  manner 
as  to  prevent  the  taking  of  fish  at  high  water 
will  not  be  enjoined  where  it  appears  that 
the  wall  is  necessary  to  the  preservation  of 
defendant's  property  from  erosion  by  water. 
Howell  r.  Robb,  7  N.  J.  Eq.  17. 

81.  Fitzgerald  v.  Firbank,  [1897]  2  Ch.  96, 
66  L.  J.  Ch.  529,  76  L.  T.  Rep.  N.  S.  584; 
Oldaker  v.  Hunt,  6  De  G.  M.  &  G.  376,  3  Bq. 
Rep.  671,  1  Jur.  N.  S.  785,  3  Wkly.  Rep.  297, 
55  Eng.  Ch.  294. 
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interference  with  his  oyster  beds,''*  even  though  the  interference  or  obstruction 
amounts  to  a  public  nuisance  or  other  misdemeanor.'^  But  an  injunction  will 
not  issue  to  restrain  interference  with  the  public  right  of  fishery,  unless,  plaintiff 
shows  special  injuries  to  himself.^  The  attorney-general  may  proceed  without 
the  intervention  of  a  private  relator  to  enjoin  the  unlawful  destruction  of  tish.'^ 

3.  Other  Remedies.  A  bill  to  quiet  possession  may  be  maintained  by  one  who 
has  been  in  possession  of  a  fishery  for  a  considerable  lengtli  of  time  and  claims  a 
sole  right  to  it,  although  he  has  not  established  his  right  at  law \^  but  ejectment 
wiU.  not  lie  to  recover  a  right  of  fishery."  An  action  of  unlawful  detainer  may 
be  maintained  against  a  party  who  enters  upon  and  holds  oyster  beds  allotted  to 
and  staked  off  by  another.^^ 

E.  Whale  Fisheries.  A  whale  not  being  the  product  of  human  care  or 
labor  does  not  of  itself  purport  to  be  property ,''  but,  Ijy  usage  peculiar  to  whale 
fishery,  property  in  a  whale  generally  belongs  to  the  ship  from  which  the  first  iron 
is  placed,  wiiether  attached  to  the  boat  or  not,*"  although  the  actual  killing  is  by 
the  crew  of  another  vessel  or  they  take  part  therein.'^  Any  one  taking  such 
whale  while  it  still  has  marks  of  appropriation  on  it  is  guilty  of  conversion.'^  and 
liable  to  the  owner  thereof  for  full  indemnity.'^     A  usage  in  the  whaling  business 


82.  Connecticut. —  White  v.  Petty,  57  Conn. 
576,  18  Atl.  253,  19  Atl.  152. 

Georgia. —  Jones  v.  Oemler,  110  Ga.  202,  35 
S.  E.  375. 

Louisiana. —  Morgan  r.  Negodish,  40  La. 
Ann.  246,  3  So.  636. 

Maryland. —  Powell  v.  Wilson,  85  Md.  347, 
37  Atl.  216. 

New  Jersey. —  Britton  v.  Hill,  27  N.  J.  Eq. 
389. 

Compare  Tenham  v.  Herbert,  2  Atk.  483,  26 
Eng.  Reprint  692. 

Evidence  of  pendency  of  a  suit  against  com- 
plainant under  Conn.  Rev.  St.  (1875)  p.  215, 
§  11,  providing  for  actions  to  remove  stakes 
improperly  inclosing  natural  oyster  beds,  is 
not  admissible  in  a  suit  to  restrain  inter- 
ference with  complainant's  oyster  bed,  as 
the  question  of  title  is  not  involved  in  the 
former  suit.  White  v.  Petty,  57  Conn.  576, 
18  Atl.  253,  19  Atl.  152. 

83.  People  v.  Truckee  Lumber  Co.,  116  Cal. 
397,  48  Pac.  374,  58  Am.  St.  Rep.  183,  39 
L.  R.  A.  581;  Jones  v.  Oemler,  110  Ga.  202, 
35  S.  E.  375;  Cherry  Point  Fish  Co.  v.  Nel- 
son, 25  Wash.  558,  66  Pac.  55;  Walker  v. 
Stone,  17  Wash.  578,  50  Pac.  488;  Morris  v. 
Graham,  16  Wash.  343,  47  Pac.  752,  58  Am. 
St.  Rep.  33. 

84.  Delaware,  etc.,  R.  Co.  v.  Stump,  8  Gill 
&  J.  (Md.)  479,  29  Am.  Dec.  561;  Percy 
Summer  Club  v.  Welch,  66  N.  H.  180,  28  Atl. 
22 ;  Reyburn  v.  Sawyer,  128  N.  C.  8,  37  S.  E. 
954;  Kuehn  v.  Milwaukee,  83  Wis.  583,  53 
N.  W.  912,  18  L.  R.  A.  553. 

85.  People  v.  Truckee  Lumber  Co.,  116 
Cal.  397,  48  Pac.  374,  58  Am.  St.  Rep.  183,  39 
L.  R.  A.  581. 

86.  York  v.  Pilkington,  1  Atk.  282,  9  Mod. 
273,  26  Eng.  Reprint  180;  Dorset  i\  Girdler, 
Preo.  Ch.  531,  24  Eng.  Reprint  238. 

87.  Herbert  v.  Laughluyn,  Cro.  Car.  492; 
Waddy  v.  Newton,  8  Mod.  275.  See  Eject- 
ment, 15  Cyc.  16. 

88.  Power  v.  Tazewells,  25  Gratt.  (Va.) 
786. 


89.  Taber  v.  Jenny,  23  Fed.  Cas.  No. 
13,720,   1   Sprague   315. 

90.  Ghen  r.  Rich,  8  Fed.  159;  Bourne  v. 
Ashley,  3  Fed.  Cas.  No.  1,698. 

The  fastening  of  a  haipoon  in  a  whale,  with 
a  line  attached,  gives  the  boat  the  right  to 
the  whale  under  the  usage  of  whaling,  al- 
though the  whale  subsequently  escapes  and 
is  captured  by  another.  Bourne  v.  Ashley,  3 
Fed.  Cas.  No.  1,698;  Swift  v.  Giflford,  23  Fed. 
Cas.  No.  13,696,  2  Lowell  110. 

Fast  and  loose  rule. —  By  the  custom  of  the 
Greenland  whale  fishery  a  whale  does  not  be- 
come appropriated  by  merely  being  harpooned. 
It  is  necessary  that  the  line  should  remain 
attached  to  the  boat  and  that  the  whale 
should  be  fastened  or  entangled  therein.  If 
the  line  gets  detached,  the  whale  becomes  a 
loose  fish  and  is  the  lawful  prey  of  any  one 
who  captures  and  secures  it,  unless  the 
whale's  becoming  loose  was  caused  by  the  in- 
terference of  the  second  captor.  Hogarth  v. 
Jackson,  2  C.  &  P.  595,  12  E.  C.  L.  753,  M.  & 
M.  58,  22  E.  C.  L.  471;  Aberdeen  Arctic  Co. 
V.  Sutter,  6  L.  T.  Rep.  N.  S.  229,  4  Macq. 
H.  L.  355,  10  Wkly.  Rep.  516;  Skinner  v. 
Chapman,  M.  &  M.  59  note,  22  E.  C.  L.  471. 
See  Littledale  v.  Scaith,  1  Taunt.  243  note; 
Fennings  v.  Greenville,  1  Taunt.  241,  9  Rev. 
Rep.  760. 

91.  Bourne  v.  Ashley,  3  Fed.  Cas.  No. 
1,698. 

92.  Ghen  v.  Rich,  8  Fed.  159. 

Where  a  dead  whale  is  anchored  and  left 
with  marks  of  appropriation  it  is  the  prop- 
erty of  the  captors,  and  there  is  no  usage  or 
principle  of  law  by  which  the  property  of  the 
original  captors  is  divested,  even  though  the 
whale  may  have  dragged  from  its  first 
anchorage,  and  is  removed  by  another.  Taber 
V.  Jenny,  23  Fed.  Cas.  No.  13,720,  1  Sprague 
315.  See  Bartlett  v.  Budd,  2  Fed.  Cas.  No. 
1,075,  1  Lowell  223. 

93.  Swift  V.  Gifford,  23  Fed.  Cas.  No. 
13,696,  2  Lowell  110;  Taber  r.  Jenny,  23  Fed. 
Cas.  No.  13,720,  1  Sprague  315. 

[II,  E] 
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for  masters  of  ships  meeting  at  sea  to  enter  into  a  contract  of  mateship  is  a 
reasonable  one,  and  binding  on  the  owners  of  the  ships,  unless  they  prohibit  the 
masters  from  making  such  contracts."'' 

F.  Town  Fisheries.  In  the  absence  of  statute,  the  right  of  fishery  in  navi- 
gable waters  within  the  limits  of  a  municipal  corporation  belongs  to  the  public, 
and  the  corporation  as  such  can  exercise  no  control  over  it;"^  and  where  two 
towns  adjoin  a  navigable  river,  the  citizens  of  each  may  take  the  fish  swimming 
therein.'^  But  power  to  regulate  and  control  fisheries  within  its  limits  has  gen- 
erally been  given  to  such  towns  by  patent  or  grant,"  or  by  an  act  of  the  legisla- 
ture.'^     Under  such  grants  or  acts  the  right  of  fishing  in  waters  within  the  limits 


The  measure  of  damages  for  the  conversion 
of  a  whale  at  sea  is  the  value  of  the  oil  and 
bone  at  the  home  port,  less  the  expense  of 
cutting  and  boiling,  freight,  'and  insurance, 
with  interest.  Ghen  v.  Eiqh,  8  Fed.  159; 
Bartlett  v.  Budd,  2  Fed.  Gas.  No.  1,075,  1 
Lowell  223;  Bourne  v.  Ashley,  3  Fed.  Gas. 
No'.  1,699,  1  Lowell  27.  No  deduction  from 
the  owner's  damage  for  the  conversion  of  a 
whale  killed  and  drifting  from  its  anchorage 
is  to  be  made  for  the  labor  of  securing  and 
transporting  the  property,  where  that  could 
have  been  done  without  cost  by  the  owner, 
nor  for  the  uncertainty  as  to  whether  the 
owner  could  have  found  and  secured  the 
property.  Bartlett  v.  Budd,  2  Fed.  Gas.  No. 
1,075,  1  Lowell  223 ;  Taber  v.  Jenny,  23  Fed. 
Cas.  No.  13,720,  1  Sprague  315. 

94.  Baxter  v.  Rodman,  3  Pick.  (Mass.) 
435.  If  one  of  the  masters  refuses  to  make  a 
division  of  the  oil  while  at  sea  as  is  usual  in 
case  of  such  contracts,  an  action  will  be  sus- 
tained after  the  return  of  the  ships,  between 
their  respective  owners.  Baxter  v.  Rodman, 
supra. 

For  form  of  contract  of  mate-ship  see  Bax- 
ter V.  Rodman,  3  Pick.    (Mass.)   435. 

95.  State  v.  Bunker,  98  Me.  387,  57  Atl. 
95;  Proctor  v.  Wells,  103  Mass.  216;  Gom.  v. 
Bailey,  13  Allen  (Mass.)  541;  Weston  v. 
Sampson,  8  Gush.  (Mass.)  347,  54  Am.  Dec. 
764;  Dill  v.  Wareham,  7  Mete.  (Mass.)  438; 
Randolph  v.  Braintree,  4  Mass.  315;  Goolidge 
V.  Williams,  4  Mass.  140;  Palmer  v.  Hicks,  6 
Johns.  (N.  y. )  133.  When  a  town  has  never 
fixed  at  any  town-meeting  the  times  in  which 
clams  may  be  taken  within  its  limits  nor  the 
prices  for  which  its  municipal  officers  may 
grant  permits  therefor,  the  residents  of  the 
town  may  take  clams  without  written  permit, 
free  from  all  restrictions  as  to  their  use. 
State  V.  Gross,  89  Me.  542,  36  Atl.  1003. 

96.  Goolidge  v.  Williams,  4  Mass.  140. 

97.  Robins  v.  Aekerly,  91  N.  Y.  98;  Brook- 
haven  V.  Strong,  60  N.  Y.  56 ;  Rogers  v.  Jones, 
1  Wend.  (N.  Y.)  237,  19  Am.  Dec.  493;  The 
Martha  Anne,  16  Fed.  Gas.  No.  9,146,  Oloott 
18;  Wilson  v.  Godyre,  27  N.  Brunsw.  320; 
Ex  p.  Wilson,  25  N.  Brunsw.  209.  See  Reg. 
V.  St.  John  Gas  Light  Go.,  4  Can.  Exch.  326. 

A  presumption  of  a  grant  of  the  right  to 
regulate  and  control  fisheries  by  a  municipal 
corporation  within  its  limits  will  arise  from 
its  continuous  exercise  of  that  right  for  a 
considerable  length  of  time.  Mannall  v. 
Fisher,  5  G.  B.  N.  S.  856,  5  Jur.  N.  S.  389, 

[II.  E] 


94   E.   C.   L.   856.     See  Palmer  v.  Hicks,   6 
Johns.    (N.  Y.)    133. 

98.  Southport  v.  Ogden,  23  Gonn.  128  (hold- 
ing, however,  that  a  by-law  passed  by  a 
borough  under  authority  of  its  charter  for 
the  regulation  of  its  oyster  fishery  was  ab- 
rogated by  a  general  law  of  the  state  regulat- 
ing such  fishery)  ;  Hayden  v.  Noyes,  5  Conn. 
391  (certain  by-laws,  however,  held  void  for 
want  of  proper  notification);  State  v.  Bunker, 
98  Me.  387,  57  Atl.  95;  State  v.  Gross,  89 
Me.  542,  36  Atl.  1003;  Bearce  v.  Fossett,  34 
Me.  575,  27  Me.  117;  Spear  v.  Robinson,  29 
Me.  531;  Peables  v.  Hannaford,  18  Me.  106; 
Cottrill  I?.  Myrick,  12  Me.  222;  Gom.  v.  Hilton, 
174  Mass.  29,  54  N.  E.  362,  45  L.  R.  A.  475; 
Swift  V.  I'almouth,  167  Mass.  115,  45  N.  E. 
184;  E.astham  v.  Anderson,  119  Mass.  526; 
Robinson  v.  Wareham,  2  Gray  (Mass.)  315; 
Briggs  V.  Murdock,  13  Pick.  (Mass.)  305; 
Vinton  v.  Welsh,  9  Pick.  (Mass.)  87;  Taun- 
ton V.  Caswell,  4  Pick.  (Mass.)  275;  Water- 
town  V.  White,  13  Mass.  477;  Nickerson  v. 
Brackett,  10  Mass.  212;  Truro  v.  Rowe, 
[1901]  2  K.  B.  870,  65  J.  P.  806,  70  L.  J. 
K.  B.  1026,  85  L.  T.  Rep.  N.  S.  422,  50  Wkly. 
Rep.  151.  See  also  Gallup  v.  Tracy,  25  Conn. 
10. 

The  lessee  from,  a  town  of  a  right  of  fishery 
cannot  deny  the  right  of  the  town  to  make 
the  lease  in  order  to  avoid  payment  of  the 
rent.     Eastham  v.  Anderson,  119  Mass.  526. 

An  owner  of  land  adjoining  a  river  within 
such  a  town  is  liable  for  a  violation  of  its 
regulations,  notwithstanding  he  was  accus- 
tomed to  take  fish  from  such  river  before  the 
grant  of  the  commonwealth  to  the  town. 
Nickerson  v.  Brackett,  lO  Mass.  212. 

Upon  the  division  of  a  town,  if  the  orig- 
inal town  holds  fisheries  in  trust  for  its  in- 
habitants, the  legislature  may  provide  that 
it  shall  still  hold  such  fisheries  in  trust  for 
the  inhabitants  of  both  towns.  North  Yar- 
mouth V.  Skillings,  45  Me.  133,  71  Am.  Dec. 
530. 

A  town  may  lease  the  right  to  take  oysters; 
and  the  town  trustees  are  not  precluded  from 
granting  such  right  because  at  other  times, 
formerly,  they  may  have  restricted  the  rights 
of  lessees,  ard  not  have  allowed  the  taking 
of  oysters  from  natural  oyster  beds.  Hand 
V.  Newton,  92  N.  Y.  88  [affirming  26  Hun 
5361. 

Pleading. —  In  an  action  by  a  town  to  re- 
cover the  price  of  a  right  of  fishing  sold  by 
it  under  statutory  authority,  it  is  not  neces- 
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of  a  particular  town  may  be  given  exclusively  to  the  inhabitants  thereof,^'  such  as 
the  exclusive  right  of  planting  and  taking  oysters  or  other  shell-fish  from  waters 
within  its  limits.' 

G.  Interstate  Fisheries.  The  right  of  fishery  in  waters  lying  between  two 
states  is  generally  regulated  and  controlled  by  treaty  between  those  states,'  but  in 
the  absence  of  such  treaty  the  right  of  fishery  in  citizens  on  one  side  of  the  main 
channel  of  the  river  can  be  regulated  only  by  the  laws  of  the  state  on  that  side.' 

H.  International  Fisheries — l.  In  General.  The  right  of  subjects  of  the 
different  nations  to  fish  in  the  sea  is  generally  regulated  or  i-estrained  by  custom* 
and  by  treaties,  and  statutes  enacted  to  give  effect  thereto.' 


sary  to  set  forth  in  the  declaration  the  town's 
authority  to  make  the  sale.  Taunton  v. 
Caswell,  4  Pick.   (Mass.)  275. 

99.  Com.  V.  Hilton,  174  Mass.  29,  54  N.  E. 
362,  45  L.  R.  A.  475;  Locke  v.  Motley,  2 
Gray  (Mass.)  265;  Kobins  v.  Ackerly,  91 
N.  Y.  98;  Wilson  c.  Codyre,  27  N.  Brunsw. 
320.  Compare  Halloek  v.  Dominy,  7  Hun 
(N.  Y.)  52  [reversed  on  other  grounds  in  69 
N.  Y.  238]. 

1.  Com.  r.  Hilton,  174  Mass.  29,  54  N.  E. 
362,  45  L.  R.  A.  475;  Hand  v.  Newton,  92 
N.  Y.  88  [affirming  26  Hun  536];  Brook- 
haven  r.  Strong,  60  N.  Y.  56;  People  v. 
Thompson,  30  Hun  (N.  Y.)  457;  Rogers  v. 
Jones,  1  Wend.  (N.  Y.)  237,  19  Am.  Dec. 
493;  The  Martha  Anne,  16  Fed.  Cas.  No. 
9,146,  Oleott  18.  But  see  Hayden  v.  Noyes,  5 
Conn.  391. 

The  selectmen  of  a  town  may  prohibit  the 
digging  of  clams  without  a  permit,  except 
for  the  purpose  and  in  the  quantities  author- 
ized by  statute,  and  may  provide  that  permits 
be  granted  only  to  inhabitants  of  the  town. 
Com.  V.  Hilton,  174  Mass.  29,  54  N.  E.  362, 
45  L.  R.  A.  475;  Williams  v.  Delano,  155 
Mass.  10,  28  N.  E.  1122. 

In  Maine,  since  Pub.  Laws  (1901),  p.  300, 
c.  284,  §  37,  took  effect,  which  act  repealed 
Rev.  St.  (1883)  c.  40,  §§  1-33,  there  is  no 
statute  in  force  in  the  state  prohibiting  a 
person  from  taking  clams  from  their  beds 
within  the  limits  of  a  town  of  which  he  is 
not  a  resident,  or  which  authorizes  inhab- 
itants of  a  town  to  adopt  any  by-law  pro- 
hibiting a  no'i -resident  from  taking  clams 
within  the  limits  of  a  town  without  a  license. 
State  V.  Bunker,  98  Me.  387,  57  Atl.  95. 

2.  Compact  of  March  28,  1785,  between 
Maryland  and  Virginia,  in  relation  to  the 
waters  of  Chesapeake  bay  and  the  Potomac 
find  the  Pocomoke  rivers.  See  Hendricks  v. 
Com.,  75  Va.  934 ;  Wharton  v.  Wise,  153  U.  S. 
155,  14  S.  Ct.  783,  38  L.  ed.  669  [criticizing 
and  questioning  Hendricks  v.  Com.,  supra] ; 
Ex  p.  Marsh,  57  Fed.  719.  The  tenth  section 
of  that  compact  providing  that  offenses  com- 
mitted upon  such  waters  by  citizens  of  either 
state  against  citizens  of  the  other  should  be 
tried  in  the  courts  of  the  state  of  which  the 
offender  is  a  citizen  does  not  prevent  one 
state  from  trying  and  convicting  citizens  of 
the  other  for  offenses  against  the  former 
state  herself  as  distintjuished  from  her  citi- 
70ns,  as  for  n  violftion  of  her  fish  laws. 
AVharton  v.  Wise,   153  U.  S.   155,  14  S.  Ct. 


783,  38  L.  ed.  669;  Hendrick  v.  Com.,  75  Va. 
934.  Laws  passed  by  one  state  in  reference 
to  such  waters  must  by  the  terms  of  that 
compact  receive  the  assent  of  the  other.  State 
V.  Hoofman,  9  Md.  28;  Hendrick  v.  Com.,  75 
Va.  934.  An  indictment  under  Acts  (1845), 
0.  148,  for  fishing  with  gill  nets  in  the 
Potomac  river,  was  held  defective  in  not 
averring  that  said  act  had  been  assented  to 
by  Virginia,  according  to  the  eighth  article 
of  the  compact  recited  in  Acts  (1785),  c.  1. 
State  t\  Hoofman,  9  Md.  28. 

Construction  of  compact  of  1783  between 
New  Jersey  and  Pennsylvania  see  Bennett  v. 
Boggs,  3  Fed.  Cas.  No.  1,319,  Baldw.  60. 
The  right  of  fishing  in  the  Delaware  river, 
by  that  compact,  belongs  to  riparian  owners 
on  such  river,  subject  to  rights  of  navigation. 
Atty.-Gen.  v.  Delaware,  etc.,  R.  Co.,  27  N.  J. 
Eq.  1. 

3.  See  Roberts  v.  FuUerton,  117  Wis.  222, 
93  N.  W.  nil,  65  L.  R.  A.  953,  holding  that 
the  term  "  concurrent  jurisdiction  on  the 
water,"  in  the  acts  of  congress  admitting 
the  states  of  Minnesota  and  Wisconsin  to  the 
Union,  and  referring  to  the  Mississippi  river, 
must  be  restrained  to  the  ordinary  meaning 
thereof  at  the  time  the  term  came  into  use 
in  the  legislative  enactments  of  the  country, 
and  does  not  empower  one  state  to  regulate 
the  individual  enjoyment  by  people  of  an- 
other state,  within  its  boundaries,  of  prop- 
erty held  in  trust  by  such  other  state  for  the 
people  within  its  limits,  such  as  the  public 
water  and  the  fish  and  the  game  that  inhabit 
the  same. 

The  states  of  Oregon  and  Washington  own 
the  bed  of  the  Columbia  river  from  their 
respective  sides  to  the  middle  of  the  channel, 
and  the  citizens  of  each  state  within  such 
boundary  have  a  common  right  of  fishing,  so 
long  as  the  navigation  in  the  river  does  rot 
obstruct  it.  This  right  is  not  a  mere  privi- 
lege or  immimity  of  citizenship  but  a  right 
of  citizenship  and  property  combined  which 
each  state  may  make  exclusive  in  its  citizens, 
and  which  is  not  subject  to  control  or  regu- 
lation by  the  other,  unless  there  is  a  mutual 
agreement  to  that  end.  In  re  Mattson,  69 
Fed.  535. 

4.  Fennings  v.  Grenville,  1  Taunt.  241,  9 
Rev.    Rep.   760. 

Customs  as  to  whale  fisheries  see  supra, 
II.  E. 

5.  See  Marshall  v.  Nicholls,  18  Q.  B.  882, 
16  Jur.  1155,  21  L.  J.  Q.  B.  34.S,  83  E.  C.  L. 
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2.  Seal  and  Other  Fur  Fisheries.  Seal  and  other  fur  fisheries  in  waters  within 
the  Alaskan  territory  are  regulated  by  the  treaty  of  arbitration  between  the  United 
States  and  Great  Britain,  and  by  statutes  enacted  to  give  effect  thereto,"  under 
which  it  is  unlawful  to  kill  fur  seals  anywhere  within  certain  boundaries,  and  ves- 
sels, their  cargoes,  implements,  etc.,  found  within  such  boundaries  engaged  in 
that  business  are  subject  to  seizure  and  condemnation  as  forfeited  to  the  United 
States.''  Under  such  acts  the  United  States  has  leased  sealing  privileges  in  the 
Alaskan  waters.^  But  by  the  award  of  arbitrators  under  the  Treaty  of  Arbitra- 
tion between  the  United  States  and  Great  Britain,  the  jurisdiction  of  the  United 
States  in  waters  of  the  Alaskan  territory  does  not  extend  outside  of  the  ordinary 
three-mile  limit ;  and  therefore  acts  of  congress  which  forbid  the  killing  of  fur- 
bearing  animals  in  Alaska  and  waters  thereof  must  be  construed  to  mean  the 
waters  within  three  miles  of  the  shores  of  Alaska.' 

III.  PROTECTION  AND  REGULATION. 
A.  Power  to  Protect  and  Regulate.  It  is  well  established  that  by  reason 
of  the  state's  control  over  fish  and  game  within  its  limits,  it  is  within  the  police 
power  of  the  state  legislature,  subject  to  constitutional  restrictions,  to  enact  such 
general  or  special  laws  as  may  be  reasonably  necessary  for  the  protection  and 
regulation  of  the  public's  right  in  such  fish  and  game,  even  to  the  extent  of 


882;  Fennings  v.  Grenville,  1  Taunt.  241,  9 
Rev.  Rep.  760;  Eeg.  v.  The  Ship  Frederick 
Gerring  Jr.,  5  Can.  Exch.  164  [afflrmed  in  27 
Can.  Sup.  Ct.  271]  (holding  an  American 
vessel  guilty  of  illegal  fishing  within  the 
meaning  of  the  treaty  of  1818,  and  Imperial 
Act  59  Geo.  Ill,  and  also  under  Can.  Rev.  St. 
c.  94)  ;  The  Grace,  4  Can.  Exch.  283. 

Forfeiture  of  vessels  found  fishing  in  viola- 
tion of  such  treaties  and  statutes  see  infra, 
II,  H,  2;  III,  G. 

6.  See  28  U.  S.  St.  at  L.  57  [U.  S.  Comp. 
St.  (1901)  p.  3002];  57  Vict.  c.  2. 

7.  U.  S.  V.  The  Jane  Gray,  77  Fed.  908; 
The  James  G.  Swan,  77  Fed.  473;  Reg.  v. 
The  Ship  Aurora,  5  Can.  Exch.  372  (circum- 
stances justifying  arrest  of  vessel)  ;  Reg.  v. 
The  Ship  Viva,  5  Can.  Exch.  360;  Reg.  v. 
The  Ship  Beatrice,  5  Can.  Exch.  9. 

Forfeitures  under  Act  of  April  6,  1894,  do 
not  depend  upon  the  intent  of  the  owners  of 
the  vessel  nor  her  equipage,  and  therefore 
the  instruments  forming  part  of  her  equip- 
age, although  belonging  to  others  than  her 
owners,  are  forfeited.  The  James  G.  Swan, 
77  Fed.  473.  On  such  forfeiture  the  crew  are 
not  entitled  to  share  in  the  proceeds  of  a 
sale  to  the  extent  of  their  wages  (The  James 
G.  Swan,  supra)  ;  nor  are  sealskins,  forming 
a  part  of  the  cargo  which  were  taken  outside 
of  the  prohibited  limits  and  before  any  viola- 
tion of  the  act,  subject  to  forfeiture  (The 
James  G.  Swan,  supra ) . 

Presumption  of  violation. —  If  a  vessel 
equipped  for  sealing  is  found  within  the  pro- 
hibited zone,  it  is  presumed  that  she  and  her 
equipment  were  being  used  in  violation  of  the 
act,  until  otherwise  proved ;  and  the  fact  that 
such  a  vessel  is  near  the  prohibited  zone  would 
put  her  master  upon  the  alert  to  keep  a  full 
and  accurate  record  of  his  positions,  courses, 
etc.,  that  he  may  not  pass  the  line  and  that 
by  his  records  and  charts  he  may  be  able  if 
called  upon  to   demonstrate  clearly  that  he 
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was  not  within  the  prohibited  area.  U.  S.  e. 
The  Jane  Gray,  77  Fed.  908;  Reg.  v.  The 
Ship  Beatrice,  5  Can.  Exch.  378;  Reg.  v.  The 
Ship  Ainoko,  5  Can.  Exch.  366;  Reg.  v. 
The  Ship  Shelby,  5  Can.  Exch.  1;  Reg.  v. 
The  Ship  Minnie,  4  Can.  Exch.  151  [affirmed. 
in  23  Can.  Sup.  Ct.  478]. 

Wrongful  arrest. —  Where  a  vessel  so  seized 
is  found  to  be  innocent  of  any  offense  against 
the  Bering  Sea  Award  Act  (1894),  it  has 
been  held  that  the  courts  may  award  damages 
for  the  wrongful  seizure  and  detention  •  to- 
gether with  interest  upon  ascertaining  the 
amount  of  such  damages.  Reg.  v.  The  Ship 
Beatrice,  5  Can.  Exch.  160.  But  where  the 
circumstances  under  which  the  arrest  was 
made  created  sufficient  suspicion  to  warrant 
the  arrest  no  costs  will  be  given  against  the 
government  in  dismissing  the  petition.  Reg. 
c.  The  ship  E.  B.  Marvin,  4  Can.  Exch. 
453. 

For  decisions  in  respect  to  forfeitures  un- 
der earlier  acts  of  congress  see  The  St.  Paul, 
1  Alaska  71;  The  Challenge,  1  Alaska  70; 
The  Kodiak,  53  Fed.  126;  The  James  G. 
Swan,  50  Fed.  108;  The  Ocean  Spray,  18 
Fed.  Cas.  No.  10,412,  4  Sawy.  105. 

8.  See  North  American  Commercial  Co.  v. 
U.  S.,  171  U.  S.  HO,  18  S.  Ct.  817,  43  L.  ed. 
98  [reversing  ,74  Fed.  145],  construing  the 
agreement  of  March  12,  1890,  between  the 
United  States  ar.d  the  North  American  Com- 
mercial Company  as  to  the  rights  and  lia- 
bilities of  a  lessee  under  such  an  agreement 
as  affected  by  U,  S.  Rev.  St.   (1878)*  §  1962. 

9.  The  Alexander,  75  Fed.  519,  21  C.  C.  A. 
441  [reversing  60  Fed.  914] ;  The  La  Ninfa, 
75  Fed.  513.  21  C.  C,  A.  434  [reversing  49 
Fed,  575],  See  27  Am,  L,  Rev,  699,  Com- 
pare The  James  G,  Swan,  50  Fed,  108, 

This  award  is  the  supreme  law  of  the  land 
and  is  as  binding  on  the  courts  as  an  act  of 
congress.  La  Ninfa,  75  Fed.  513,  21  C.  C.  A. 
434  [reversing  49  Fed.  575]. 
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restricting  the  use  of  or  right  of  property  in  the  game  after  it  is  taken  or  killed ; 
and  such  statutes  have  been  enacted  in  probably  all  jurisdictions.'"  In  England, 
Canada,  and  the  British  provinces  this  power  is  in  their  respective  parliaments  or 
legislatures." 


10.  Alabama. —  State  v.  Harrub,  95  Ala. 
176,  10  So.  752,  36  Am.  St.  Kep.  195,  15 
L.  R.  A.  761. 

Arkansas. —  State  v.  Mallory,  (1904)  83 
S.  W.  955,  67  L.  R.  A.  773. 

California. —  Ex  p.  Kenneke,  136  Cal.  527, 
69  Pac.  261;  Heckman  v.  Swett,  107  Cal. 
276,  40  Pac.  420. 

Illinois. —  Cummings    v.    People,    211    111. 

392,  71  N.  E.  1031  (construing  the  game 
laws  of  1903)  ;  American  Express  Co.  v.  Peo- 
ple, 133  111.  649.  24  N.  E.  758,  23  Am.  St. 
Rep.  641,  9  L.  R.  A.  138. 

Maine. —  State  v.  Snowman,  94  Me.  99,  46 
Atl.  815,  80  Am.  St.  Rep.  380,  50  L.  R.  A. 
544;  State  v.  Thompson,  85  Me.  189,  27  Atl. 
97;  Donnell  v.  Joy,  85  Me.  118,  26  Atl.  1017; 
Borrows  v.  McDermott,  73  Me.  441 ;  Moulton 
V.  Libbey,  37  Me.  472,  59  Am.  Dec.  57 ;  Fuller 
V.  Spear,  14  Me.  417. 

Maryland. —  Hughes  v.  State,  87  Md.  298, 
39  Atl.  747 ;  Phipps  v.  State,  22  Md.  380,  85 
Am.  Dec.  654. 

Massachusetts. —  Com.  [-.  Hilton,  174  Mass. 
29,  54  N.  E.  362,  45  L.  R.  A.  475;  Com.  v. 
Gilbert,  160  Mass.  157,  35  N.  E.  454,  22 
L.  R.  A.  439;  Com.  v.  Manchester,  152  Mass. 
230,  25  N.  E.  113,  23  Am.  St.  Rep.  820,  9 
L.  R.  A.  820;  Com.  v.  Vincent,  108  Mass. 
441;  Com.  v.  Westworth,  15  Mass.  188. 

Minnesota. —  State    v.    Rodman,    58   Minn. 

393,  59  N.  W.  1098. 

Missouri. —  Haggerty  v.  St.  Louis  Ice  Mfg., 
etc.,  Co.,  143  Mo.  238,  44  S.  W.  1114,  65  Am. 
St.  Rep.  647,  40  L.  R.  A.  151. 

Montana. —  See  State  v.  Brown,  29  Mont. 
179,  74  Pac.  366. 

Nebraska. —  McMahon  v.  State,  (1904)  97 
N.  W.  1035;  West  Point  Water  Power,  etc., 
Co.  V.  State,  49  Nebr.  218,  66  N.  W.  6. 

New  Hampshire. —  State  v.  Dow,  70  N.  H. 
286,  47  Atl.  734,  53  L.  R.  A.  314. 

New  York. —  People  v.  Bootman,  180  N.  Y. 
1,  72  N.  E.  505  [affirming  95  N.  Y.  App.  Div. 
469,  88  N.  Y.  Suppl.  887].  See  Smith  «. 
Levinus,  8  N.  Y.  472. 

North  Carolina. —  Brooks  v.  Tripp,  135 
N.  C.  159,  47  S.  E.  401  (holding  that  an  act 
to  protect  and  promote  the  shell-flsh  industry 
of  a  certain  county  is  within  the  police  pow- 
ers of  the  state)  ;  State  v.  Gallop,  126  N.  C. 
979,  35  S.  E.  180;  Rea  v.  Hampton,  101  N.  C. 
51,  7  S.  E.  649,  9  Am.  St.  Rep.  21. 

Ohio. —  See  Derby  v.  State,  24  Ohio  Cir. 
Ct.  304. 

Pennsylvania. —  Kean  v.  Rice,  12  Serg.  & 
R.  203  (holding  that  New  Jersey  has  a,  right 
to  protect  oysters'  in  Delaware  bay,  opposite 
Maurice  river,  although  she  has  no  absolute 
property  in  them)  ;  Hart  v.  Hill,  1  Whart. 
124;  Com.  v.  Barnett,  9  Pa.  Dist.  517. 

Rhode  Island. —  Clark  (•.  Providence,  16 
R.  I.  337,  15  Atl.  763,  1  L.  R.  A.  725. 


Tennessee. —  Peters  v.  State,  96  Tenn.  682, 
36  S.  W.  399,  33  L.  R.  A.  114.  • 

Virginia. —  Boggs  v.  Com.,  76  Va.  989. 

United  States. —  Geer  v.  Connecticut,  161 
U.  S.  519,  16  S.  Ct.  600,  40  L.  ed.  793  [af- 
firming 61  Conn.  144,  22  Atl.  1012,  13  L.  R.  A. 
804];  Lawton  v.  Steele,  152  U.  S.  133,  14 
S.  Ct.  499,  38  L.  ed.  385  [affirming  119  N.  Y. 
226,  23  N.  E.  878,  16  Am.  St.  Rep.  813,  7 
L.  R.  A.  134  {affirming  6  N.  Y.  Suppl.  15)]  ; 
MeCready  v.  Virginia,  94  U.  S.  391,  24  L.  ed. 
248  [affirming  27  Gratt.  (Va.)  985];  U.  S.  v. 
Alaska  Packers'  Assoc,  79  Fed.  152  (holding 
that  in  the  control  of  fisheries  within  the 
state,  the  state  government  is  supreme)  ; 
Holyoke  Water  Power  Co.  v.  Lyman,  15  Wall. 
500,"  21  L.  ed.  133  [affirming  104  Mass.  446, 
6  Am.  Rep.  247] ;  Bennett  v.  Boggs,  3  Fed. 
Cas.  No.  1,319,  Baldw.  60. 

See  23  Cent.  Dig.  tit.  "Fish,"  §  16;  24 
Cent.  Dig.  tit.  "  Game,"  §  2. 

Fishing  within  the  limits  of  a  town  is  a 
corporate  right  which  may  be  restrained  and 
regulated  by  the  legislature.  Nickerson  v. 
Brackett,  10  Mass.  212. 

Condemnation  of  land  for  fish-culture  and 
fishways  see  Eminent  Domain,  15  Cye.  600. 

Discrimination. —  A  statute  prohibiting  all 
aliens  incapable  of  becoming  electors  of  a 
state  from  fishing  in  the  waters  of  the  state 
violates  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  also  articles 
five  and  six  of  the  treaty  with  China,  and  ia 
void.  In  re  Ah  Chong,  2  Fed.  733,  6  Sawy. 
451. 

The  title  to  a  fish  and  game  law  does  not 
embrace  two  subjects  and  therefore  is  not  un- 
constitutional by  reason  of  the  fact  that  it 
includes  within  its  meaning  both  game  fowl 
and  birds  as  well  as  fowl  and  birds  other 
than  game.  Meul  «.  People,  198  111.  258,  64 
N.  E.  U06.  See  McMahon  v.  State,  (Nebr. 
1904)    97  N.  W.  1035. 

Judicial  notice. —  Acts  for  the  preservation 
of  fish  are  public  acts  which  will  be  taken 
notice  of  by  the  court.  Com.  v.  McCurdy,  5 
Mass.  324. 

11.  Atty.-Gen.  for  Canada  v.  Atty.-Gen.  for 
Ontario,  etc.,  [1898]  A.  C.  700,  67  L.  J.  P.  C. 
90,  78  L.  T.  Rep.  N.  S.  697;  Matter  of  Pro- 
vincial Fisheries,  26  Can.  Sup.  Ct.  444;  Reg. 
V.  Robertson,  6  Can.  Sup.  Ct.  52;  Beatty  t'. 
Davis,  20  Out.  373;  Steadman  v.  Robertson, 
18  N.  Brunsw.  580 ;  Bayer  v.  Kaizer,  26  Nova 
Scotia  280.  See  Evans  v.  Owen,  [1895]  1 
Q.  B.  237,  64  L.  J.  M.  C.  59,  72  L.  T.  Rep. 
N.  S.  54,  15  Reports  228,  43  Wkly.  Rep.  237 : 
Venning  v.  Steadman,  9  Can.  Sup.  Ct.  206. 
Although  the  British  North  American  act  of 
1867  did  not  convey  to  the  Dominion  of 
Canada  any  proprietary  rights  in  regard  to 
fisheries  and  fishing  rights,  the  legislative 
jurisdiction  conferred  by  that  act  enables  it 
to  affect  those  rights  to"  an  unlimited  extent, 
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B.  Specific  Regulations  and  Offenses — I.  in  General.  Statutes  may  be 
enacted  regulating  the  time  and  manner  of  taking  fish  or  game,  and  making  it  an 
offense  to  violate  these  regulations/^  including  fishing  in  the  sea,^'  although  the 
iiational  government  also  has  jurisdiction  over  such  waters."  The  state  may 
grant  the  exclusive  right  of  hunting  or  fishing  in  certain  places  so  far  as  it  does 
not  impair  vested  rights,^^  or  confer  an  exclusive  right  of  fishing  or  hunting  upon 
its  .citizens  to  the  exclusion  of  non-residents,'*  and  may  impose  greater  restrictions 
and  higher  penalties  on  non-residents  who  violate  its  game  laws  than  on  resi- 
dents."    It  may  also  exempt  certain  waters  from  the  operation  of  its  fish  laws." 


short  of  transferring  them  to  others.  Under 
this  act  the  dominion  or  provincial  parlia- 
ments or  legislatures  may  impose  a  tax  by 
■way  of  license  and  the  condition  of  a  right  to 
fish,  but  it  cannot  grant  an  exclusive  fishing 
right  over  provincial  property.  Atty.-Gren. 
for  Canada  v.  Atty.-Gen.  Ontario,  etc.,  [1898] 
A.  C.  700,  67  L.  J.  P.  C.  90,  78  L.  T.  Rep. 
N.  S.  697. 

At  common  law  title  to  game  was  in  the 
king,  and  no  one  could  hunt  game  even  on  his 
own  land  without  a  franchise  from  the  sov- 
ereign. See  State  %\  Gallop,  126  N.  C.  979, 
35  S.  E.  180  loitvng  4  Blackstone  Comm.  174; 
2  Blackstone  Comm.  411]. 

Regulation  of  district  fisheries  see  Reg.  v. 
Yorkshire,  [1899]  1  Q.  B.  201,  63  J.  P.  68,  68 
L.  J.  Q.  B.  93,  79  L.  T.  Rep.  N.  S.  521,  47  Wkly. 
Rep.  205;  George  v.  Carpenter,  [1893]  1  Q.  B. 
505,  57  J.  P.  311,  68  L.  T.  Rep.  N.  S.  714,  41 
Wkly.  Rep.  366;  Hall  v.  Reid,  10  Q.  B.  D.  134 
note,  48  L.  T.  Rep.  N.  S.  221  note;  Harbottle 
V.  Terry,  10  Q.  B.  D.  131,  47  J.  P.  186,  52 
L.  J.  M.  C.  31,  48  L.  T.  Rep.  N.  S.  219,  31 
Wkly.  Rep.  289;  Reg.  •)>.  Grey,  L.  R.  1  Q.  B. 
469,  12  Jur.  N.  S.  685,  35  L.  J.  M.  C.  198,  14 
L.  T.  Rep.  N.  S.  477,  14  Wkly.  Rep.  671; 
Merricks  v.  Cadwallader,  46  J.  P.  216,  51 
L.  J.  M.  C.  20,  46  L.  T.  Rep.  N.  S.  29. 

12.  California. —  Heckman  r.  Swett,  107 
Cal.  276,  40  Pac.  420. 

Indiana. —  State  ;;.  Boone,  30  Ind.  225; 
Gentile  v.  State,  29  Ind.  409. 

loioa. —  State  v.  Haug,  95  Iowa  413,  64 
N.  W.  398,  29  L.  R.  A.  390. 

Maine. —  Sawyer  v.  Beal,  97  Me.  356,  54 
Atl.  848. 

New  Sampshire. —  State  v.  Roberts,  59 
N.  H.  256,  47  Am.  Dec.  119. 

United  States. — •  Lawton  v.  Steele,  152  U.  S. 
133,  14  S.  Ct.  499,  38  L.  ed.  385  [affirming 
119  N.  Y.  226,  23  N.  E.  878,  16  Am.  St.  Rep. 
813,  7  L.  R.  A.  134  {affirming  6  N.  Y.  Suppl. 
15)]. 

The  right  to  erect  a  removable  weir  below 
low-water  mark  may  be  given  to  the  adjoin- 
ing landowner  by  statute,  or  if  he  fails  to 
exercise  the  right  it  may  be  exercised  by 
others  in  front  of  his  land.  Perrv  v.  Carle- 
ton,  91  Me.  349,  40  Atl.  134.  See"  Matthews, 
V.  Treat,  75  Me.  594;  Duncan  v.  Svlvester,  24 
Me.  482,  41  Am.  Dee.  400. 

Dogs. —  It  is  an  ofl'ense  under  some  stat- 
utes to  permit  deer  hounds  to  run  at  large  in 
a  locality  where  deer  are  usually  foimd  (Reg. 
V.  Crandall,  27  Ont.  63)  or  to  keep  a  sporting 
dog  for  the  purpose  of  killing  or  destroying 
game  (Havward  r.  Homer,  5  B.  &  Aid.  317, 
7  E.  C.  L.'l78;  Read  v.  Phelps,  15  East  271). 
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13.  Com.  V.  Hilton,  174  Mass.  29,  54  N.  E. 
362,  45  L.  R.  A.  475;  Com.  v.  Manchester, 
152  Mass.  230,  25  N.  E.  113,  23  Am.  St.  Rep. 
820,  9  L.  R.  A.  236;  Com.  v.  Vincent,  108 
Mass.  441;  Burnham  v.  Webster,  5  Mass. 
266;  Dunham  v.  Lamphere,  3  Gray  (Mass.) 
268;  Corfield  v.  Coryell,  6  Fed.  Cas.  No.  3,230, 
4  Wash.  371. 

In  those  waters  which  are  navigable  from 
the  sea  for  any  useful  purpose,  there  can  be 
no  restriction  upon  the  state's  authority  to 
regulate  the  public  right  of  fishing.  Com.  v. 
Vincent,  108  Mass.  441 ;  Cleaveland  v.  Norton, 
6  Cush.    (Mass.)    380. 

A  Maine  statute  prohibits  the  destruction 
of  lobsters  within  the  state,  even  though 
taken  and  caught  more  than  a  marine  league 
from  the  shore.  State  v.  Craig,  80  Me.  85, 
13  Atl.  129. 

14.  Com.  V.  Manchester,  152  Mass.  230,  25 
N.  E.  113,  23  Am.  St.  Rep.  820,  9  L.  R.  A. 
236. 

15.  Heckman  v.  Swett,  107  Cal.  276,  40 
Pac.  420;  Phipps  v.  State,  22  Md.  380,  85 
Am.  Dec.  654;  Howes  v.  Grush,  131  Mass.  207 
(holding  that  it  is  within  the  power  of  the 
legislature  to  authorize  such  a  use  of  a  non- 
navigable  stream  as  will  wholly  destroy  a 
public  fishery)  ;  Com.  v.  Weatherhead,  110 
Mass.  175;  Hathaway  v.  Thomas,  16  Gray 
(Mass.)  290  (construing  St.  (1856)  c.  50, 
empowering  towns  and  cities  to  license  any 
person  to  construct  fish  weirs,  under  certain 
restrictions)  ;  Lansing  v.  Smith,  4  Wend. 
(N.  Y.)  9,  21  Am.  Dec.  89.  See  Chalker  v. 
Dickinson,  1  Conn.  510. 

16.  State  V.  Harrub,  95  Ala.  176,  10  So. 
753,  36  Am.  St.  Rep.  195,  15  L.  R.  A.  761; 
State  r.  Tower,  84  Me.  444,  24  Atl.  898; 
Chambers  v.  Church,  14  R.  I.  398,  51  Am. 
Rep.  410;  Walker  v.  Stone,  17  Wash.  578,  50 
Pac.  588.  But  see  State  v.  Mallorv,  (Ark. 
1904)   83  S.  W.  955,  67  L.  R.  A.  773. 

A  statute  forbidding  the  citizens  of  any 
other  county  from  fishing  in  the  waters  of 
two  specified  counties  without  a  license  with- 
out anything  to  forbid  the  citizens  of  those 
counties  of  fishing  in  other  counties  without  a 
license  violates  a  constitutional  guaranty  of 
the  equal  protection  of  the  laws.  State  v. 
Higgins,  51  S.  C.  51,  28  S.  E.  15,  38  L.  R.  A. 
561. 

17.  Cummings  r.  People,  211  111.  392,  71 
N.  E.  1031 ;  Allen  v.  WyckoflF,  48  N.  J.  L.  90, 
2  Atl.  6.59,  57  Am.  Rep.  548;  State  v.  Gallop, 
126  N.  C.  979,  35  S.  E.  180. 

18.  State  V.  Haug,  95  Iowa  413,  64  N.  W. 
398,  29  L.  R.  A.  390  (holding,  however,  that 
a  lake  lying  more  than  a  quarter  of  a  mile 


FISH  AND  GAME 


[19  CycJ    1009 


2.  Possession  and  Sale  in  Close-Season  —  a.  In  General.  Statutes  have  been 
enacted  and  held  constitutional  in  most  jurisdictions  making  it  an  offense  and  pre- 
scribing a  penalty  for  any  person  to  take  or  to  kill  or  to  have  in  his  possession  certain 
kinds  of  fish  or  game  or  any  part  thereof  during  a  particular  season  of  the  year, 
commonly  called  the  close-season,"  or  as  to  certain  game  for  a  certain  number  of 

away  from  a  river  -wholly  within  the  state  of 
Iowa  is  not  a  part  of  the  Mississippi  river 
within  the  meaning  of  the  statute  of  that 
state,  which  exempts  fishing  in  that  river 
from  the  statutory  penaltv )  :  People  v.  Kirsch, 
67  Mich.  539,  35  N.  W.  157. 

19.  California. —  People  v.  Haagen,  139  Cal. 
115,  72  Pac.  836,  fresh  salmon. 

District  of  Columbia. —  Javins  v.  U.  S.,  11 
App.  Cas.  345. 

Indiana. —  Smith  v.  State,  155  Ind.  611,  58 
N.  E.  1044,  51  L.  R.  A.  404;  Stuttsman  v. 
State,  57  Ind.  119. 

Iowa. —  State  v.  Fields,  118  Iowa  530,  92 
N.  W.  651. 

Maine. —  Bennett  v.  American  Express  Co., 
83  Me.  236,  22  Atl.  159,  23  Am.  St.  Rep.  774, 
13  L.  R.  A.  33;  Baker  v.  Wentworth,  17  Me. 
347. 

Maryland. —  Stevens  v.  State,  89  Md.  669, 
43  Atl.  929. 

Massachusetts. —  Com.  r.  Gilbert,  160  Mass. 
157,  35  N.  E.  454,  22  L.  R.  A.  439  (trout)  ; 
Com.  V.  Look,  108  Mass.  452. 

Michigan. —  People  v.  Dombos,  127  Mich. 
136,  86  N.  W.  529. 

Minnesota. —  State  v.  Northern  Pac.  Ex- 
press Co.,  58  Minn.  403,  59  N.  W.  1100;  State 
V.  Rodman,  58  Minn.  393,  59  N.  W.  1098. 

Missouri. —  Haggerty  v.  St.  Louis  Ice  Mfg., 
etc.,  Co.,  143  Mo.  238,  44  S.  W.  1114,  65  Am. 
St.  Rep.  647,  40  L.  R.  A.  151;  State  v.  Far- 
rell,  23  Mo.  App.  176;  State  v.  Judy,  7  Mo. 
App.  524. 

'Nevada. —  Em  p.  Hewlett,  22  Nev.  333,  40 
Pac.  96. 

New  York. —  Phelps  v.  Racey,  60  N.  Y.  10, 
19  Am.  Rep.  140;  People  v.  Gerber,  92  Hun 
554,  36  N.  Y.  Suppl.  720;  Rollins  v.  Breed, 
54  Hun  485,  8  N.  Y.  Suppl.  48;  People  v. 
Reed,  47  Barb.  235. 

North  Carolina.— Sta,te  V.  Gallop,  126  N.  C. 
979,  35  S.  E.  180. 

Pennsylvania. —  Com.  v.  Wilkinson,  139  Pa. 
St.  298,  21  Atl.  14. 

Vermont. —  State  v.  Jewett,  76  Vt.  435,  58 
Atl.  725 ;  State  v.  Smith,  61  Vt.  346,  17  Atl. 
492. 

England. — Saunders  v.  Baldy,  L.  R.  1  Q.  B. 
87,  6  B.  &  S.  791,  12  Jur.  N.  S.  334,  35  L.  J. 
M.  C.  71,  13  L.  T.  Rep.  N.  S.  322,  14  Wkly. 
Rep.  177;  Loome  v.  Baily,  3  E.  &  E.  444,  6 
Jur.  N.  S.  1299,  30  L.  J.  M.  C.  31,  3  L.  T. 
Rep.  N.  S.  406,  9  Wkly.  Rep.  119,  107 
E.  C.  L.  444;  Swanwick  v.  Vamey,  46  J.  P. 
613,  45  L.  T.  Rep.  N.  S.  716,  30  Wkly.  Rep. 
79;  Watkins  v.  Price,  47  L.  J.  M.  C.  1,  37 
L.  T.  Rep.  N.  S.  578,  27  Wkly.  Rep.  692. 

Canada. —  Reg.  v.  Vachon,  3  Can.  Cr.  Cas. 
558,  unauthorized  possession  by  servant. 

See  23  Cent.  Di^.  tit.  "  Fish,"  §  22 ;  24  Cent. 
Dig.  tit.  "  Game,"  8  7. 
Decisions  construing  particular  statutes. — 
Kentucky. —  Com.  v.  England,  38  S.  W.  492, 
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18  Ky.  L.  Rep.  780,  construing  Acts  (1891- 
1893),  c.  183,  §  2,  and  Act,  Feb.  27,  1894,  as 
amended  by  Act,  March  3,  1894,  in  reference 
to  the  killing  of  squirrels. 

Minnesota. —  State  v.  Rodman,  58  Minn. 
393,  59  N.  W.  1098,  construing  Laws  (1891), 
0.  9,  I  11,  as  amended  by  Laws  (1893),  o.  124, 
§  9. 

Neu)  York. —  People  v.  Fishbough,  134  N.  Y. 
393,  31  N.  E.  983  [reversing  58  Hun  404,  12 
N.  Y.  Suppl.  24]  (holding  that  under  Laws 
(1879),  c.  534,  §  12,  as  amended  by  Laws 
(1880),  c.  584,  §  2,  providing  that  no  person 
shall  "  kill  or  expose  for  sale,  or  have  in 
possession  after  the  same  is  killed "  certain 
specified  birds,  the  person  is  not  liable  for 
having  live  birds  in  his  possession,  exposing 
them  for  sale)  ;  People  v.  Cohen,  91  N.  Y. 
App.  Div.  89,  86  N.  Y.  Suppl.  475  (construing 
Laws  (1902),  p.  1236,  c.  517,  prohibiting  any 
one  from  having  certain  classes  of  birds  in 
his  possession  as  unconstitutional  in  so  far 
as  it  applies  to  birds  in  possession  of  one 
when  the  act  went  into  effect*  ;  People  v. 
Gerber,  92  Hun  554,  36  N.  Y.  Suppl.  720,  U 
N.  Y.  Cr.  142  (construing  Laws  (1892),  e. 
488,  §§  40,  41,  providing  a  close-season  for 
wild  deer)  ;  People  v.  Bootman,  40  Misc.  27, 
81  N.  Y.  Suppl.  195  (construing  Laws  (1901), 
c.  91,  §  30,  providing  a  close-season  for  cer- 
tain birds ) . 

Rhode  Island. — State  v.  Stone,  20  R.  I.  269, 
38  Atl.  654,  construing  Gen.  Laws,  c.  112,  §  4, 
making  it  an  offense  for  any  person  to  have 
in  his  possession  any  rufiled  grouse  between 
certain  dates. 

Texas. —  Dickinson  v.  State,  38  Tex.  Cr. 
472,  41  S.  W.  759,  43  S.  W.  520,  construing 
the  act  of  1893,  amending  previous  statutes 
in  respect  to  the  killing  of  deer.  , 

A  contract  for  the  cold  storage  of  game 
during  the  close-season  to  be  withdrawn  dur- 
ing the  open  season  when  the  game  could  be 
lawfully  disposed  of  is  void,  under  a  statute 
making  it  a  misdemeanor  to  have  such  game 
in  possession  during  the  close-season.  Hag- 
gerty V.  St.  Louis  Ice  Mfg.,  etc.,  Co.,  143 
Mo.  238,  44  S.  W.  1114,  65  Am.  St.  Rep. 
647,  40  L.  R.  A.  151. 

Eels  are  included  in  the  words  "  every  kind 
of  fish  known  as  river  fish "  in  a  statute. 
Woodhouse  v.  Etheridge,  L.  R.  6  C.  P.  570 
24  L.  T.  Rep.  N.  S.  709. 

Class  legislation.— An  act  regulating  the 
catching  of  fish  in  the  waters  of  the  state  is 
not  void  as  class  legislation  because  the  close- 
season  is  shorter  in  the  waters  adjoining  a 
particular  county  than  elsewhere.  Osborn  r. 
Charlevoix  Cir.  Judge,  114  Mich.  655,  72 
]Sr.  W.  982.  ' 

_  Protection  of  property.— A  statute  prohib- 
iting the_  destruction  of  certain  fur-bearing 
animals  is  not  applicable  to  cases  in  which 
such  destruction  is  necessary  for  the  protec- 
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years,*'  and  as  to  some  game,  at  any  time,'*  without  a  license."  Statntes  have 
also  been  enacted  and  held  constitutional  in  some  jurisdictions  making  it  an 
offense  to  sell,  offer  for  sale,  or  to  have  in  possession  for  sale  certain  fish  and 
game  during  the  close-season,'^  or  as  to  some  game  at  any  time;'*  and  these 
statutes  have  been  held  to  apply,  although  such  fish  and  game  were  acquired 


tion  of  property.  Aldrich  v.  Wright,  53  N.  H. 
398,  16  Am.  Rep.  339. 

Following  a  moose  in  a  forest  until  it  be- 
comes snow-bound  and  then  capturing  it  dur- 
ing close-time  is  a  violation  of  a  statute 
prohibiting  hunting,  killing,  or  destroying  a 
moose  during  that  time.  James  v.  Wood,  82 
Me.  173,  19  Atl.  160,  8  L.  R.  A.  448. 

A  common  carrier  having  prohibited  game 
in  packages  in  its  possession,  not  knowing  or 
liaving  reason  to  know  that  the  packages  con- 
tained prohibited  game,  is  not  liable  to  a 
penalty  ordinarily  attaching  to  one  having 
possession  of  such  game  during  the  close-sea- 
son. State  V.  Swett,  87  Me.  99,  32  Atl.  806, 
47  Am.  St.  Rep.  306,  29  L.  R.  A.  714.  See 
Bennett  v.  American  Express  Co.,  83  Me.  236, 
22  Atl.  159,  23  Am.  St.  Rep.  774,  13  L.  R.  A. 
33. 

20.  btate  V.  Gallop,  126  N.  C.  979,  35  S.  E. 
180;  Com.  v.  Bender,  7  Pa.  Co.  Ct.  620  (Act 
June  10,  1881,  §  3,  making  it  a  misdemeanor 
to  take  trout  in  a  stream  planted  by  the  fish 
commissioners  for  three  years  after  such 
planting)  ;  State  v.  Eldredge,  71  Vt.  374,  45 
Atl.  753  (holding  that  under  Vt.  St.  §  4568, 
providing  that  when  fish  commissioners  place 
fish  in  a  stream  or  pond,  they  may  prohibit 
fishing  therein  for  a  period  of  three  years, 
they  may  after  the  expiration  of  such  period 
restock  the  stream  and  again  prohibit  fishing 
therein)  ;  State  v.  Theriault,  70  Vt.  617,  41 
Atl.  1030,  67  Am.  St.  Rep.  695,  43  L.  R.  A. 
290  (holding  that  section  4568  is  not  uncon- 
stitutional, although  construed  so  as  to  pre- 
vent the  owner  of  land  from  fishing  in  a, 
stream  constituting  a  part  thereof  during  the 
time  involved  in  the  prohibition)  ;  State  v. 
Norton,  45  Vt.  258  (Act  Nov.  8,  1865,  for- 
bidding killing  of  deer  running  at  large  for 
ten  years  from  the  date  of  the  act) . 

21.  Ex  p.  Hewlett,  22  Nev.  333,  40  Pac. 
96  (statute  forbidding  the  catching  of  trout 
from  certain  rivers)  ;  People  v.  Cohen,  91 
N.  Y.  App.  Div.  89,  86  N.  Y.  Suppl.  475  (con- 
struing Laws  (1900),  c.  20,  §  33,  as  amended 
by  Laws  (1900),  c.  741,  Laws  (1901),  c.  91, 
and  Laws  (1902),  c.  517,  which  provide  that 
birds  for  which  there  is  no  open  season  shall 
not  be  taken  or  possessed  at  any  time)  ; 
State  V.  Gallop,  126  N.  C.  979,  35  S.  E.  180; 
State  V.  Ward,  75  Vt.  438,  56  Atl.  85;  State 
V.  St.  John,  (Vt.  1905)  59  Atl.  826  (holding 
that  a  deer  which  has  no  horns  protruding 
through  the  skin  so  that  they  can  be  seen 
and  ascertained  to  be  horns  is  not  a  deer 
having  horns  within  the  meaning  of  a  stat- 
ute making  it  an  offense  to  kill  deer  not  hav- 
ing horns)  ;  State  v.  Jewett,  76  Vt.  435,  58 
Atl.  725  (deer  without  horns).  See  Osborn 
t'.  Charlevoix  Cir.  Judge,  114  Mich.  655,  72 
N.  W.  982,  fish  under  a  prescribed  size. 

To  create  the  oSense  of  taking  birds  for 
which  there  is  no  open  season,  under  a  stat- 
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ute  prohibiting  such  taking,  it  must  appear 
not  only  that  the  birds  in  the  possession  of 
the  offender  are  wild  birds,  but  also  that  they 
are  birds  for  which  there  is  no  open  season. 
People  V.  Bootman,  40  Misc.  (N.  Y.)  27,  81 
N.  Y.  Suppl.  195. 

22.  Hornbeke  v.  White,  (Colo.  App.  1904) 
76  Pac.  926. 

The  mere  possession  of  the  hides  of  such 
game  is  in  the  absence  of  permission  therefor 
unlawful.  Hornbeke  v.  White,  (Colo.  App. 
1904)   76  Pac.  926. 

23.  Illinois. —  American  Express  Co.  v. 
People,  133  111.  649,  24  N.  C.  758,  23  Am.  St. 
Rep.  641,  9  L.  R.  A.  138. 

Kentucky. —  Com.  v.  Chase-Davidson  Co., 
109  Ky.  236,  58  S.  W.  609,  22  Ky.  L.  Rep. 
727. 

Maine. —  State  V.  Lewis,  87  Me.  498,  33  Atl. 
10  (holding  that  the  word  "trout"  as  used 
in  Rev.  St.  c.  40,  §  49,  means  a  fresh-water 
fish)  ;  State  V.  Beal,  75  Me.  289. 

Maryland. —  Stevens  ».  State,  89  Md.  669, 
43  Atl.  929. 

Massachusetts. —  Com.  v.  Gilbert,  160  Mass. 
157,  35  N.  E.  454,  22  L.  R.  A.  439. 

Michigan. — ^People  v.  O'Neil,  110  Mich.  324, 
68  N.  W.  227,  33  L.  R.  A.  696. 

Nero  Tork. —  Phelps  v.  Racey,  60  N.  Y.  10, 
19  Am.  Rep.  140;  People  r.  Gerber,  92  Hun 
554,  36  N.  Y.  Suppl.  720. 

Ohio. —  Roth  V.  State,  51  Ohio  St.  209,  37 
N.  E.  259,  46  Am.  St.  Rep.  566  [affirming  7 
Ohio  Cir.  Ct.  62,  3  Ohio  Cir.  Dec.  663]. 

Pennsylvania. —  Com.  t\  Wilkinson,  139  Pa. 
St.  298,  21  Atl.  14;  Com.  v.  Penn  Forest 
Brook  Trout  Co.,  26  Pa.  Co.  Ct.  163. 

England. —  Whitehead      v.       Smithers,      2  ■ 
C.  P.  D.  553,  46  L.  J.  M.  C.  234,  37  L.  T. 
Rep.  N.  S.  378. 

See  23  Cent.  Dig.  tit.  "  Fish,"  §  22;  24  Cent. 
Dig.  tit.  "Game,"  §  7. 

An  innkeeper  having  trout  or  other  game 
not  alive  in  his  possession  out  of  season,  and 
serving  them  to  his  guests  at  their  meals,  the 
bills  of  fare  for  such  meals  showing  such  fact 
constitutes  a  sale  of  trout  out  of  season,  in 
violation  of  the  statute.  State  v.  Beal,  75 
Me.  289.  See  State  v.  Randolph,  1  Mo.  App. 
15. 

24.  Ex  p.  Kenneke,  136  Cal.  527,  69  Pac. 
261,  89  Am.  St.  Rep.  177;  Ex  p.  Maier,  103 
Cal.  476,  37  Pac.  402,  42  Am.  St.  Rep.  129; 
American  Express  Co.  v.  People,  133  111.  649, 
24  N.  E.  758,  23  Am.  St.  Rep.  641,  9  L.  R.  A. 
138;  State  v.  Dow,  70  N.  H.  286,  47  Atl.  734. 
53  L.  R.  A.  314  (holding  that  a  statute  for- 
bidding fishing  for  trout  with  intent  to  sell 
or  trade  the  fish  caught  is  a  valid  exercise  of 
the  legislative  power  to  enact  equal  laws  for 
the  protection  of  the  public  right  of  fishery 
and  of  the  police  power  of  the  state)  ;  State 
p.  Schuman,  36  Greg.  16,  58  Pac.  661,  78  Am. 
St.  Rep.  754,  47  L.  R.  A.  153. 
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lawfully,^  or,  under  some  statutes,  without  any  wrongful  knowledge  or  intent ;  '* 
and  even  though  imported  from  another  state  or  country.*'  Packing  and  can- 
ning certain  fish  during  the  close-season  is  prohibited  under  some  statutes.'^ 

b-  Possession  or  Sale  of  Game  Acquired  During  Open  Season.  Under  most 
statutes  tlie  possession  or  sale  during  the  close-season  of  prohibited  fish  or  game 
is  unlawful,  although  they  were  lawfully  acquired  during  the  open  season.^ 

c  Fish  or  Game  Caught  Without  the  State.  In  most  jurisdictions  the  statu- 
tory provisions  making  it  unlawful  for  any  person  to  sell,  offer  for  sale,  or  to  have 
in  his  possession  certain  fish  and  game,  during  the  close-season,  extend  to  such 
fish  and  game  caught  without  the  state  or  country  and  imported  into  it,^  unless 
tlie  language  of  tlie  statute  limits  its  application  to  fish  or  game  cauglit  within 
the  state.^'  But  in  some  jurisdictions  it  is  held  that  such  provisions  do  not  extend 
to  fish  and  game  caught  without  the  state,'^  and  statutory  provisions  to  that  effect 


25.  Bellows  v.  Elmendorf,  7  Lans.  (N.  Y.) 
462.    And  see  infra.  III,  B,  2,  b. 

26.  State  v.  Huff,  89  Me.  521,  36  Atl.  1000; 
State  r.  Ward,  75  Vt.  438^  56  Atl.  85.  But 
see  under  other  statutes  Com.  v.  Look,  108 
Mass.  452;  People  ;;.  Deremo,  106  Mich.  621, 
64  N.  W.  489 ;  People  v.  McMasters,  74  Hun 
(N.  Y.)  226,  26  N.  Y.  Suppl.'221;  Hopton  v. 
Thirlwall,  9  L.  T.  Rep.  N.  S.  327,  12  Wkly. 
Rep.  72. 

27.  See  infra,  III,  B,  2,  c. 

28.  State  v.  Kaufman,  98  Me.  546,  57  Atl. 
886. 

29.  California. —  People  v.  Haagen,  139  Cal. 
115,  72  Pac.  836. 

Illinois. — American  Express  Co.  l\  People, 
133  111.  649,  24  N.  E.  758,  23  Am.  St.  Rep. 
641,  9  L.  R.  A.  138. 

Indiana. — -  Smith  v.  State,  155  Ind.  611,  58 
N.  E.  1044,  51  L.  R.  A.  404. 

Kentucky. —  Com.  v.  Chase-Davidson  Co., 
109  Ky.  236,  58  S.  W.  609,  22  Ky.  L.  Rep. 
727. 

Michigan. —  People  v.  O'Neil,  110  Mich.  324, 
68  N.  W.  227,  33  L.  R.  A.  696. 

Minnesota. —  State  v.  Rodman,  58  Minn. 
393,  59  N.  W.  1098. 

Missouri. —  State  v.  Farrell,  23  Mo.  App. 
176 ;  State  v.  Judy,  7  Mo.  App.  524. 

New  York. —  Phelps  v.  Racey,  60  N.  Y.  10, 
19  Am.  Rep.  140  [affirming  5  Daly  235]. 

Contra. —  State  v.  Parker,  89  Me.  81,  35 
Atl.  1021,  35  L.  R.  A.  279;  State  v.  Buck- 
man,  88  Me.  385,  34  Atl.  170,  51  Am.  St. 
Rep.  406;  Allen  v.  Young,  76  Me.  80;  State 
V.  McGuire,  24  Oreg.  366.  33  Pac.  666,  21 
L.  R.  A.  478.  See  Simpson  v.  Unwin,  3  B.  & 
Ad.  134,  1  L.  J.  M.  C.  28,  23  E.  C.  L.  67. 

30.  California. —  Ex  p.  Maier,  103  Cal.  476, 
37  Pac.  402,  42  Am.  St.  Rep.  129. 

District  of  Columbia. —  Javins  v.  U.  S.,  11 
App.  Cas.  345. 

IlUrois. —  Merritt  v.  People.  169  111.  218, 
48  N.  E.  325  [affirming  68  111.  App.  273]; 
Maemer  i-.  People,  97  111.  220.  But  see  People 
r.  Merritt,  91  111.  App.  620.  Under  section  2 
of  the  Illinois  Game  Law  as  amended  by  laws 
of  1889.  one  may  have  in  his  possession  for 
sale  during  the  time  when  under  section  1  of 
the  same  act  it  is  lawful  to  kill  in  Illinois, 
those  animals  and  birds  killed  in  other  states 
which  the  second  clause  of  section  2  forbids  a 
sale   of  at  any  time   if   taken   or  killed  in 


Illinois.     Merritt  v.  People,  supra;   Magner 
V.  People,  supra. 

Maryland. —  Stevens  v.  State,  89  Md.  669, 
43  Atl.  929.  Compare  Dickhaut  v.  State,  85 
Md.  451,  37  Atl.  21,  60  Am.  St.  Rep.  332,  36 
L.  R.  A.  765,  construing  an  earlier  statute. 

Massachusetts. —  Com.  v.  Savage,  155  Mass. 
278,  29  N.  E.  468. 

Michigan. —  People  v.  Dornbos,  127  Mich. 
136,  86  N.  W.  529;  People  v.  O'Neil,  110  Mich. 
324,  68  N.  W.  227,  33  L.  R.  A.  696.  Compare 
People  V.  O'Neil,  71  Mich.  325,  39  N.  W.  1. 

Missouri. — ;  State  c.  Farrell,  23  Mo.  App. 
176;  State  v.  Judy,  7  Mo.  App.  524;  State  v. 
Randolph,  1  Mo.  App.  15. 

OWo.— Roth  V.  State,  51  Ohio  St.  209,  37 
N.  E.  359,  46  Am.  St.  Rep.  566  [affirming  7 
Ohio  Cir.  Ct.  62,  3  Ohio  Cir.  Dec.  663]. 

Oregon. —  State  v.  Schuman,  36  Oreg.  16, 
56  Pac.  661,  78  Am.  St.  Rep.  754,  47  L.  R.  A. 
153,  trout.  Compare  State  v.  McGuire,  24 
Oreg.  366,  33  Pac.  666.  21  L.  R.  A.  478. 

England. —  Price  v.  Bradley,  16  Q.  B.  D. 
148,  50  J.  P.  150,  55  L.  J.  M.  C.  53,  53  L.  T. 
Rep.  N.  S.  816.  34  Wkly.  Rep.  165;  Whitehead 
V.  Smithers,  2  C.  P.  D.  553,  46  L.  J.  M.  C. 
234,  37  L.  T.  Rep.  N.  S.  378.  See  Porritt  v. 
Baker,  3  C.  L.  R.  432,  10  Exch.  759,  1  Jur. 
N.  S.  336.  But  it  has  been  held  that  an 
excise  license  under  23  &  24  Vict.  c.  90,  §  14, 
is  not  required  for  the  sale  of  game  killed 
abroad  (Pudney  «.  Eccles,  [1893]  1  Q.  B.  52, 
17  Cox  C.  C.  594,  57  J.  P.  38,  62  L.  J.  M.  C. 
27,  67  L.  T.  Rep.  N.  S.  713,  5  Reports  52,  41 
Wkly.  Rep.  125);  and  that  such  a  licensed 
person  cannot  be  convicted  for  selling  during 
the  close-season  game  killed  abroad  (Guyer 
V.  Reg,  23  Q.  B.  D.  100,  16  Coi  C.  C.  657, 
53  J.  P.  436,  58  L.  J.  M.  C.  81,  60  L.  T.  Rep 
N.  S.  824,  37  Wkly.  Rep.  586). 

Canada. —  Reg.  v.  Strauss,  1  Can.  Cr.  Cas. 
103.    See  Ex  p.  Turner,  33  N.  Brunsw.  2. 

31.  See  Com.  v.  Hall,  128  Mass.  410,  35 
Am.  Rep.  387;  Robertson  v.  Johnson,  [1893] 
1  Q.  B.  129,  17  Cox  C.  C.  580,  57  J.  P.  39, 
62  L.  J.  M.  C.  1,  67  L.  T.  Rep.  N.  S.  560,  5 
Reports  108,  41  Wkly.  Rep.  223,  oysters. 

33.  People  v.  Bootman,  180  N.  Y.  1,  72 
N.  E.  505  [affirming  95  N.  Y.  App.  Div.  469. 
88  N.  Y.  Suppl.  887] ;  People  v.  Buffalo  Fish 
Co.,  164  N.  Y.  93,  58  N.  E.  34,  79  Am.  St. 
Rep.  622,  52  L.  R.  A.  803  [affirming  30  Misc. 
130,  62  N.  Y.  Suppl.  543];  People  v.  Booth, 
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have  been  held  unconstitutional,  on  the  ground  that  they  interfere  with  the 
power  of  congress  to  regulate  interstate  commerce,  and  with  the  rights  of  prop- 
erty guaranteed  by  the  state  constitutions.'' 

3.  Method  of  Taking  Fish  or  Game,  It  is  also  within  the  police  power  of  the 
state  to  regulate  the  method  of  taking  fish  or  game  within  the  state,  and  in 
many  jurisdictions  penal  statutes  to  this  effect  have  been  enacted,'*  as  by  making 
it  an  offense  to  catcU  or  kill  particular  game  by  means  of  certain  devices  such  as 
floating  batteries,  machine  gnns,  spring  traps,  etc.,'*  or  to  catch  fish  in  cer- 
tain waters  or  at  certain   periods  by  means   of  seines,  nets,  traps,"  dams,  or 


42  Misc.  (N.  Y.)  321,  86  N.  Y.  Suppl.  272; 
People  V.  Cone,  33  Misc.  (N.  Y.)  393,  67 
N.  Y.  Suppl.  624,  15  N.  Y.  Cr.  287;  Com.  v. 
Wilkinson,  139  Pa.  St.  298,  21  Atl.  14;  In  re 
Davenport,  102  Fed.  540.  But  see  Phelps  v. 
Racey,  60  N.  Y.  10,  19  Am.  Rep.  140  laffirm- 
ing  5  Daly  235] ;  New  York  Game  Protection 
Assoc.  V.  Durham,  51  N.  Y.  Super.  Ct.  306. 

33.  People  v.  Buffalo  Fish  Co.,  164  N.  Y. 
93,  58  N.  E.  34,  79  Am.  St.  Rep.  622,  52 
L.  R.  A.  803  [affirming  30  Misc.  130,  62  N.  Y. 
Suppl.  543] ;  People  v.  Booth,  42  Misc.  (N.  Y.) 
321,  86  N.  Y.  Suppl.  272. 

N.  Y.  Laws  (igoz),  p.  487,  c.  194,  §  141, 
prohibiting  the  possession  in  the  close-sea- 
son of  trout  taken  outside  the  state,  is  void 
as  depriving  citizens  of  the  rights  of  prop- 
erty and  liberty  guaranteed  by  the  state  con- 
stitution, and  is  not  a  proper  exercise  of  the 
police  power.  People  v.  Booth,  42  Misc.  321, 
86  N.  Y.  Suppl.  272. 

34.  Hughes  v.  State,  87  Md.  298,  39  Atl. 
747;  People  v.  CoUison,  85  Mich.  105,  48 
N.  W.  292;  Fidalgo  Island  Canning  Co.  v. 
Womer,  29  Wash.  503,  69  Pac.  1121,  con- 
struing Laws  (1899),  §  4,  relating  to  the 
locating  of  fish-traps.  And  see  cases  more 
specifically  cited  infra,  note  35  et  seq. 

35.  Powers  v.  State,  129  Ala.  126,  29  So. 
784  (using  nets  to  capture  partridges  or 
quail)  ;  People  v.  Featherly,  12  N.  Y.  Suppl. 
389  (construing  Laws  (1879),  c.  534,  §6); 
Jenkin  v.  King,  L.  R.  7  Q.  B.  478,  41  L.  J. 
M.  C.  145,  26  L.  T.  Rep.  N.  S.  428,  20  Wkly. 
Rep.  669  (nets  for  catching  hares)  ;  Saunders 
V.  Pitfield,  16  Cox  C.  C.  369,  52  J.  P.  694,  58 
L.  T.  Rep.  N.  S.  108  (holding  a  tenant  of 
land  within  such  a  statute,  although  he  is 
entitled  to  the  game  and  right  of  shooting 
thereon)  ;  Smith  v.  Hunt,  16  Cox  C.  C.  54, 
50  J.  P.  279,  54  L.  T.  Rep.  N.  S.  422  (hold- 
ing an  owner  of  land  not  within  such  a  stat- 
ute as  to  game  on  his  own  land).  See  State 
t'.  Gallop,  126  N.  C.  979,  35  S.  E.  180. 

Where  the  taking  or  killing  by  one  person 
of  more  than  a  specified  number  of  certain 
game  in  one  day  is  the  manifest  purpose  of 
a  statute  or  ordinance,  it  is  not  a  reasonable 
exercise  of  the  police  power  to  prohibit  the 
killing  within  such  limit  by  the  use  of  a  re- 
peating shot-gun  or  a  magazine  gun.  In  re 
Marshall,  102  Fed.  323. 

Camp  hunting,  which  means  camping  in  the 
woods  with  guns  and  dogs  for  the  purpose  of 
hunting  game,  etc.,  is  prohibited  by  an  Ar- 
kansas statute  [Act  (1897),  p.  26].  Du  Bose 
V.  State,  71  Ark.  347,  74  S.  W.  292. 

Using  ferrets  to  catch  rabbits,  except  by 
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the  owner  of  the  premises,  is  an  oflTense  under 
some  statutes.  Hart  v.  State,  29  Ohio  St. 
666,  holding  that  one  violating  this  statute  is 
guilty  of  the  offense,  although  he  uses  the 
ferrets  with  permission  of  the  owner  of  the 
premises. 

36.  Arkansas. —  Roetzel  v.  State,  68  Ark. 
487,  60  S.  W.  27,  in  respect  to  fishing  with 
seines  of  various  sizes.  It  is  no  offense  under 
the  statute  to  place  a  seine  in  exempted 
streams.  Rennau  v.  State,  (1904)  81  S.  W. 
605. 

California. —  People  v.  Miles,  143  Cal.  636, 
77  Pac.  666,  misdemeanor  to  use  set  nets. 

Connecticut. —  Eastman  v.  Curtis,  1  Conn. 
323. 

Illinois. —  People  v.  Bridges,  142  111.  30,  31 
N.  E.  115,  16  L.  R.  A.  684  [reversing  39  HI. 
App.  656]. 

Kentucky. —  Com.  v.  Drain,  99  Ky.  162,  35 
S.  W.  269,  18  Ky.  L.  Rep.  50. 

Maine. —  State  v.  Thompson,  85  Me.  189,  27 
Atl.  97;  Oliver  v.  Bailey,  85  Me.  161,  27  Atl. 
90;  State  v.  Murray,  84  Me.  135,  24  Atl.  789; 
McClain  v.  Tillson,  82  Me.  281,  19  Atl.  457; 
State  V.  Towle,  80  Me.  349,  14  Atl.  729; 
Fuller  V.  Spear,  14  Me.  417. 

Maryland. —  Hughes  v.  State,  87  Md.  298, 
39  Atl.  747. 

Massachusetts. —  Com.  v.  Follett,  164  Mass. 
477,  41  N.  E.  676;  Hanscomb  v.  Russell,  15 
Gray  162;  Cleveland  v.  Norton,  6  Cush.  380. 

Michigan. —  Osborn  v.  Charlevoix  Cir. 
Judge,  114  Mich.  655,  72  N.  W.  982;  In  re 
Yell,  107  Mich.  228,  65  N.  W.  97;  People  v. 
Miller,  88  Mich.  383,  50  N.  W.  296;  People 
V.  Kirsch,  67  Mich.  539,  35  N.  W.  157. 

Missouri. —  State  v.  Blount,  85  Mo.  543 
(construing  the  terms  "  persons  "  and  "waters 
of  the  state"  in  the  statute)  ;  State  v.  Lewis, 
73  Mo.  App.  619. 

2Veic  Jersey. —  Weller  v.  Snover,  42  N.  J.  L. 
341;  Doughty  V.  Conover,  42  N.  J.  L.  193. 
See  Budd  v.  Sip,  13  N.  J.  L.  348. 

JVew  York. —  See  People  v.  Fish,  89  Hun 
163,  34  N.  Y.  Suppl.  1013,  construing  Laws 
(1892),  c.  488,  §  138.  "Knowingly  pos- 
sessed," within  the  meaning  of  section  102  of 
this  statute,  providing  that  fish  taken  con- 
trary to  the  provisions  of  this  section  shall 
not  be  knowingly  possessed  see  People  v. 
McMasters,  74  Hun  226,  26  N.  Y.  Suppl.  221. 

North  Carolina. —  State  v.  Woodard,  123 
N.  C.  710,  31  S.  E.  219;  Rea  v.  Hampton,  101 
N.  C.  51,  7  S.  E.  649,  9  Am.  St.  Rep.  21. 
See  Hettrick  v.  Page,  82  N.  C.  65. 

Ohio. —  Edson  v.  Crangle,  62  Ohio  St.  49, 
56  N.  E.  647 :  State  v.  Moder,  5  Ohio  S.  &  C. 


FISH  AND  GAME 


[19  Cyc]     1013 


weirs,"  poisons  or  explosives,'*  or  by  any  device,''  except  rod,  hook,  and  line ; ' 


PI.  Dec.  564,  7  Ohio  N.  P.  514  (holding  that 
Rev.  St.  §  6968,  as  amended  by  92  Ohio  Laws, 
p.  332,  does  not  prohibit  the  shooting  of  fish)  ; 
State  V.  Owens,  4  Ohio  S.  &  C.  PI.  Dee.  163,  3 
Ohio  N.  P.  181  (construing  Rev.  St.  §  6968, 
making  it  a  criminal  offense  to  maintain  nets 
within  half  a  mile  of  any  river  flowing  into 
Lake  Erie ) . 

Pennsylvania. —  Com.  v.  lohman,  8  Kulp 
485. 

Texas. —  Venturio  v.  State,  37  Tex.  Cr.  653, 
40  S.  W.  974. 

yermon*.— Drew  v.  Hilliker,  56  Vt.  641. 

Washington. —  Cherry  Point  Fish  Co.  v. 
Nelson,  25  Wash.  558,  66  Pac.  55. 

'Wisconsin. —  Bittenhaus  v.  Johnston,  92 
Wis.  588,  66  N.  W.  805,  32  L.  R.  A.  380. 

Vnited  States. —  See  Bennett  v.  Boggs,  3 
Fed.  Cas.  No.  1,319,  Baldw.  60. 

England. —  Briggs  v.  Swanwick,  10  Q.  B.  D. 
510,  47  J.  P.  564,  52  L.  J.  M.  C.  63,  31  Wkly. 
Rep.  565;  Ruther  v.  Harris,  1  Ex.  D.  97,  45 
L.  J.  M.  C.  103,  33  L.  T.  Rep.  N.  S.  825; 
Davies  v.  Evans,  20  Cox  C.  C.  177,  66  J.  P. 
392,  86  L.  T.  Rep.  N.  S.  419;  Thomas  v. 
Evans,  E.  B.  &  E.  171,  4  Jur.  N.  S.  710,  27 
L.  J.  M.  C.  172,  6  Wkly.  Rep.  497,  96  E.  C.  L. 
171;  Alexander  v.  Shiel,  Jr.  R.  6  C.  L.  510; 
Colbeck  V.  Ashfield,  62  J.  P.  214,  67  L.  J. 
Q.  B.  333,  46  Wkly.  Rep.  302;  Wood  v.  Ven- 
ton,  54  J.  P.  662 ;  Pidler  v.  Berry,  53  J.  P.  6, 
59  L.  T.  Rep.  N.  S.  230 ;  Bridger  v.  Richard- 
son, 2  M.  &  S.  568.  Fixed  nets  or  engines 
within  24  &  25  Vict.  c.  109,  §  11,  and  28  &  29 
Viet.  0.  121,  §  9.  Gore  v.  English  Fisheries, 
L.  R.  6  Q.  B.  561,  40  L.  J.  Q.  B.  252,  24L.  T. 
Rep.  N.  S.  702,  19  Wkly.  Rep.  1083;  Watts 
V.  Lucas,  L.  R.  6  Q.  B.  226,  40  L.  J.  M.  C.  73, 
24  L.  T.  Rep.  N.  S.  128,  19  Wkly.  Rep.  470; 
Thomas  v.  Jones,  5  B.  &  S.  916,  11  Jur.  N.  S. 
306,  34  L.  J.  M.  C.  45,  11  L.  T.  Rep.  N.  S. 
450,  13  Wkly.  Rep.  154,  117  E.  C.  L.  916;  Old- 
ing  V.  Wild,  14  L.  T.  Rep.  N.  S.  402.  As 
to  prescriptive  right  to  use  fixed  engines  or 
weirs  see  Holford  v.  Greorge,  L.  R.  3  Q.  B. 
639,  37  L.  J.  Q.  B.  185,  18  L.  T.  Rep.  N.  S. 
817,  16  Wkly.  Rep.  1204;  Rawstorne  v.  Back- 
house, L.  R.  3  C.  P.  67,  37  L.  J.  C.  P.  26,  17 
L.  T.  Rep.  N.  S.  441,  16  Wkly.  Rep.  249; 
Robson  V.  Robinson,  3  Dougl.  307,  20  E.  C.  L. 
205 ;  Bevins  v.  Bird,  12  L.  T.  Rep.  N.  S.  306. 

Canada. —  Mowat  v.  McFee,  5  Can.  Sup.  Ct. 
66;   Bayer  v.  Kaizer,  26  Nova  Scotia  280. 

See  23  Cent.  Dig.  tit.  "  Fish,"  §  23. 

Setting  nets  for  turtles  with  openings  for 
fish  to  escape  is  not  a  violation  of  the  statute 
making  it  unlawful  to  take  or  catch  or  to 
attempt  to  catch  fish  with  nets,  although  fish 
are  accidentally  caught  therein,  if  they  are 
returned  alive,  so  far  as  possible,  to  the 
water.  People  v.  Deremo,  106  Mich.  621,  64 
N.  W.  489. 

A  statute  providing  that  nets  having 
meshes  of  a  certain  size  may  he  used  has 
reference  to  the  size  of  the  meshes  when  the 
net  is  manufactured.  People  v.  Gillingham, 
131  Mich.  105,  90  N.  W.  1027. 

A  landing  net  used  after  hooking  a  game 
fish  is  not  within  the  meaning  of  a  statute 


prohibiting  the  use  of  seines,  nets,  etc.  Com. 
V.  Wetherill,  8  Pa.  Dist.  653,  23  Pa.  Co. 
Ct.  59. 

Set-line. —  A  common  fishing-line  with  one 
hook  attached  and  fastened  to  some  object  on 
shore  is  not  a  set-line  within  the  meaning  of 
a  statute  prohibiting  the  use  of  a  set-line. 
State  V.  Stevens,  69  Vt.  411,  38  Atl.  80. 

37.  Lynch  v.  State,  69  Ark.  555,  64  S.  W. 
950  (holding  the  erection  or  maintenance  of 
dams  for  the  purpose  of  catching  fish  unlaw- 
ful under  the  act  of  June  26,  1897,  unless  the 
waters  in  which  the  dams  were  erected  are 
wholly  on  the  premises  of  the  persons  using 
them)  ;  Hodgson  v.  Little,  16  C.  B.  N.  S.  198, 
10  Jur.  N.  S.  953,  33  L.  J.  M.  C.  229,  11 
L.  T.  Rep.  N.  S.  136,  12  Wkly.  Rep.  1103, 
111  E.  C.  L.  198.  The  provisions  of  Magna 
Charta  and  the  other  early  statutes  which 
prohibit  fishing  weirs  apply  only  to  navigable 
rivers.  See  Rolle  v.  Whvte,  L.  R.  3  Q.  B. 
286,  8  B.  &  S.  116,  37  L.  J.  Q.  B.  105,  17 
L.  T.  Rep.  N.  S.  560,  16  Wkly.  Rep.  593; 
Leconfleld  v.  Lonsdale,  L.  R.  5  C.  P.  657, 
39  L.  J.  C.  P.  305,  23  L.  T.  Rep.  N.  S.  155,  18 
Wkly.  Rep.  1165;  Robson  v.  Robinson,  3 
Dougl.  307,  26  E.  C.  L.  205. 

The  maintenance  of  a  fish  weir  "in  front 
of  the  shore  or  flats  of  another"  is  an  of- 
fense under  Me.  Rev.  St.  c.  3,  |  63.  Dun- 
ton  V.  Parker,  97  Me.  461,  54  Atl.  1115, 
holding  that,  in  determining  whether  or  not  a 
weir  is  so  situated,  the  criterion  is  whether 
it  causes  injury  to  another  in  the  enjoyment 
of  his  rights.  See  Perry  v.  Carleton,  91  Me. 
349,  40  Atl.  134. 

38.  Keoun  v.  State,  64  Ark.  231,  41  S.  W. 
808.  See  Stead  v.  Tillotson,  64  J.  P.  343,  69 
L.  J.  Q.  B.  240,  48  Wkly.  Rep.  431,  holding 
that  it  is  an  offense,  under  Freshwater  Fish- 
eries Act  (1878),  §  7,  to  take  trout  by  hand 
from  a  poisoned  stream,  although  there  is  no 
evidence  to  connect  the  person  so  taking  them 
with  the  poisoning  of  the  stream. 

39.  IndioMo. —  Lewis  v.  State,  148  Ind. 
346,  47  N.  E.  675,  gig,  etc. 

Michigan. —  In  re  Yell,  107  Mich.  228,  65 
N.  W.  97;  People  v.  Miller,  88  Mich.  383,  50 
N.  W.  296;  People  v.  CoUison,  85  Mich.  105, 
48  N.  W.  292. 

Minnesota. —  State  i'.  Mrozinski,  59  Minn. 
465,  61  N.  W.  560,  27  L.  R.  A.  76. 

Pennsylvania. —  See  Com.  v.  Nihil,  4  Pa. 
Dist.  582. 

Vermont. —  State  v.  Goodwin,  62  Vt.  191, 
20  Atl.  824. 

Washington. —  Halleck  v.  Davis,  22  Wash. 
393,  60  Pac.  1116. 

England. —  Moulton  v.  WUby,  9  Cox  C.  C. 
318,  2  H.  &  C.  25,  9  Jur.  N.  S.  472,  32  L.  J. 
M.  C.  164,  8  L.  T.  Rep.  N.  S.  284,  11  Wkly. 
Rep.  670;  Bridger  *.  Richardson,  2  M.  &  S. 
568. 

See  23  Cent.  Dig.  tit.  "  Fish,"  §  23. 

40.  Iowa. —  Colling  v.  Bankers'  Ace.  Ins. 
Co.,  96  Iowa  216,  64  N.  W.  778,  59  Am.  St. 
Rep.  307. 

Massachusetts. — Com.  v.  Prescott,  151  Mass. 
60,  23  N.  E.  729,  smelts. 
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and  by  making  it  a  misdemeanor  for  any  person  to  have  in  his  ijossession  Blich 
nets,  seines,  or  other  devices,*'  and  providing  for  the  forfeiture  or  destruction  of 
snch  nets  or  other  devices  when  found  in  use  in  violation  of  the  statute.*^ 

4.  Regulation  of  Streams  —  a.  In  General.  For  the  purpose  of  protecting 
and  preserving  the  public's  right  of  fishery,  the  legislature  may  also  regulate  fish- 
eries which  by  the  common  law  would  be  private  property,*^  and  in  navigable  as 
well  as  other  waters,''*  as  by  prohibiting  even  an  owner  of  land  from  catching  cer- 
tain fish  in  streams  or  waters  thereon  at  certain  seasons  of  the  year,  or  by  certain 
methods,*^  unless  the  water  from  which  they  are  taken  is  so  inclosed  as  to  prevent 
the  passage  of  fish  to  other  waters.*^  Statutes  have  also  been  enacted  to  protect 
the  passage  of  migratory  fish  up  and  down  streams,  although  sudi  streams  flow 
over  lands  entirely  subject  to  private  ownership,  as  by  prohibiting  seines  or  other 
obstructions  to  their  passage,*'  and  authorizing  certain  local  officers  or  committees 


Michigan. —  People  ('.  Conrad,  125  Mich.  1, 
83  N.  W.  1012;  In  re  Yell,  107  Mich.  228,  65 
'N.  W.  97 ;  People  r.  Miller,  88  Mich.  383,  50 
ISr.  W.  296;  People  v.  Horling,  (1904)  100 
N.  W.  691. 

Minnesota. — •  State  v.  Mrozinski,  59  Minn. 
465,  61  N.  W.  560,  27  L.  E.  A.  76. 

New  York. —  People  v.  Tanner,  128  N.  Y. 
416,  28  N.  E.  364  [affirming  14  N.  Y.  Suppl. 
334]  (construing  Laws  (1879),  c.  534,  §  23, 
as  amended  by  Laws  (1884),  c.  127)  ;  Josh 
V.  Marshall,  33  N.  Y.  App.  Div.  77,  53  N.  Y. 
Suppl.  419;  People  v.  Fish,  89  Hun  163,  34 
ISr.  Y.  Suppl.  1013;  People  v.  Doxtater,  75 
Hun  472,  27  N.  Y.  Suppl.  481 ;  People  v.  Gil- 
lette, 11  N.  Y.  Suppl.  461. 

Pennsylvania. —  Com.  v.  Wetherill,  8  Pa. 
Dist.  653,  23  Pa.  Co.  Ct.  59. 

Vermont. —  State  r.  Goodwin,  62  Vt.  191. 
20  Atl.  824. 

England. —  Ruther  v.  Harris,  1  Ex.  D.  97, 
45  L.  J.  M.  C.  103,  33  L.  T.  Rep.  N.  S.  825; 
Paley  v.  Birch,  8  B.  &  S.  336,  16  L.  T.  Rep. 
N.  S.  410;  Davies  v.  Evans.  20  Cox  C.  C.  177, 
66  J.  P.  392,  86  L.  T.  Rep.  N.  S.  419;  Moulton 
V.  Wilby,  9  Cox  C.  C.  318,  2  H.  &  C.  25,  9 
Jur.  N.  S.  472,  32  L.  J.  M.  C.  164,  8  L.  T. 
Rep.  N.  S.  284,  11  Wlily.  Rep.  670.  See 
Gazard  v.  Cooke,  55  J.  P.  102. 

See  23  Cent.  Dig.  tit.  "  Fish,"  §  23. 

Taking  fish  by  means  of  numerous  single 
baited  hooks  and  lines  set  in  as  many  holes 
cut  through  the  ice  and  tended  by  one  person 
is  a  clear  violation  of  a  statute  (Me.  Pub. 
Laws  (1870),  c.  310,  §  2)  which  prohibits 
fishing  in  certain  waters  otherwise  than  by 
"  ordinary  process  of  angling  with  single  bait 
hook  and  line  or  artificial  fly."  State  v. 
Skolfield,  63  Me.  206. 

Fishing  with  a  rod  and  line  without  a  li- 
cense with  no  intention  of  catching  prohibited 
fish  is  not  an  offense  under  a  statute  pro- 
hibiting the  catching  of  certain  fish  by  such 
means  without  a  license.  Marshall  v.  Rich- 
ardson, 16  Cox  C.  C.  614,  53  J.  P.  596,  58 
L.  J.  M.  C.  45,  60  L.  T.  Rep.  N.  S.  605. 

41.  Lewis  V.  State,  148  Ind.  346,  47  N.  E. 
675;  State  v.  Lewis,  134  Ind.  250,  33  N.  E. 
1024,  20  L.  R.  A.  52  (holding  that  Rev.  St. 
§  2117,  making  it  a  misdemeanor  for  any  one 
to  have  in  his  possession  a  gill-net  or  seine, 
except  in  certain  cases  which  are  particularly 
specified,  and  prescribing  a  penalty  therefor, 

[III,  B,  3] 


is  a  constitutional  exercise  of  the  police 
power)  ;  Jones  v.  Davies,  [1898]  1  Q.  B.  405, 
18  Cox  C.  C.  706,  62  J.  P.  182,  67  L.  J.  Q.  B. 
294,  78  L.  T.  Rep.  N.  S.  44. 

42.  See  infra,  III,  G. 

43.  Peables  v.  Hannaford,  18  Me.  106;  Vin- 
ton V.  Welsh,  9  Pick.   (Mass.)   87. 

Stocking  streams. —  A  state  may  authorize 
its  ofiicers  to  go  upon  a  stream  running 
through  the  lands  of  a  private  proprietor  and 
stock  it  with  fish  whether  he  consents  or  not. 
State  V.  Theriault,  70  Vt.  617,  41  Atl.  1030, 
67  Am.  St.  Rep.  695,  43  L.  R.  A.  290.  Effect 
of  stocking  private  parka  with  fish  by  the 
state  under  N.  Y.  Laws  (1900),  c.  20,  §  200. 
See  Rockefeller  v.  Lamora,  96  N.  Y.  App. 
Div.  91,  89  N.  Y.  Suppl.  1. 

44.  State  v.  Tower,  84  Me.  444,  24  Atl. 
898;  Lunt  V.  Hunter,  16  Me.  9;  Fuller  v. 
Spea#,  14  Me.  417;  State  v.  Woodard,  123 
N.  C.  710,  31  S.  E.  219. 

45.  Illinois. —  People  v.  Bridges,  142  111. 
30,  31  N.  E.  115,  16  L.  R.  A.  684  [reversing 
39  111.  App.  656]. 

Maryland. —  Hughes  v.  State,  87  Md.  298, 
39  Atl.  747. 

Massachusetts. —  Com.  r.  FoUett,  164  Ma^s. 
477,  41  N.  E.  676  (trout  by  net)  ;  Com.  v. 
Gilbert,  160  Mass.  157,  35  N.  E.  454,  22 
L.  R.  A.  439;  Com.  ■;;.  Look,  108  Mass. 
452. 

Michigan. —  People  V.  Horling,  (1904)  100 
N.  W.  691. 

New  Hampshire. —  State  v.  Roberts,  59 
N.  H.  484;  State  V.  Roberts,  59  N.  H.  256,  47 
Am.  Rep.   199. 

New  York.—  People  v.  Doxtater,  75  Hun 
472,  27  N.  Y.  Suppl.  481. 

North  Carolina.—  See  State  v.  Gallop,  126 
N.  C.  979,  35  S.  E.  180. 

Pennsylvania. —  Com.  v.  Bender,  7  Pa.  Co. 
Ct.  620. 

Tennessee. —  Peters  v.  State,  96  Tenn.  682, 
36  S.  W.  399,  33  L.  R.  A.  114. 

And   see   cases   cited   supra,   III,   B,   2,   3. 

But  see  Venning  v.  Steadman,  9  Can.  Sup. 
Ct.  206. 

46.  State  v.  Roberts,  59  N.  H.  484;  State 
V.  Roberts,  59  N.  H.  256,  47  Am.  Rep.  199. 
And  see  supra,  II,  C. 

47.  California. —  People  v.  Truekee  Lum- 
ber Co.,  116  Cal.  397,  48  Pac.  374,  58  Am.  St. 
Rep.  183,  39  L.  R.  A.  581. 
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to  remove  such  obstructions/^  or  by  compelling  the  owners  of  dams  on  such 
streams  to  maintain  adequate  sluices  and,  fish  ways  for  the  passage  of  fish,  and 
making  it  an  offense  not  to  do  so,  after  due  notice,''^  notwithstanding  such  dam  or 
other  obstruction  had  been  maintained  for  the  usual  period  of  prescription.'" 
b.  Pollution  of  Streams.     It  is  also  an  offense  under  some  statutes  to  pollute 


Illinois. —  Smith  i\  People,  46  111.  App. 
130;  Summers  v.  People,  29  111.  App.  170. 

Maine. — Peables  v.  Hannaford,  18  Me.  106; 
Cottrill  V.  Myrick,  12  Me.  222. 

Massachusetts. —  Com.  v.  Alger,  7  Cush. 
53;  Cleaveland  v.  Norton,  6  Cush.  380; 
Waterto\vn  v.  Draper,  4  Pick.  165;  Com.  v. 
Euggles,  10  Mass.  391 ;  Burnham  v.  Webster, 
5  Mass.  266;  Stoughton  v.  Baker,  4  Mass. 
522,  3  Am.  Dec.  236. 

"Mew  Hampshire. —  State  v.  Roberts,  59 
N.  H.  256,  47  Am.  Dec.  199. 

England. —  Sutherland  v.  Ross,  3  App.  Cas. 
736;  Hodgson  v.  Little,  14  C.  B.  N.  S.  Ill,  9 
Cox  C.  C.  327,  10  Jur.  N.  S.  46,  32  L.  J.  M.  C. 
220,  8  L.  T.  Rep.  N.  S.  358,  11  Wkly.  Rep. 
782,  108  E.  C.  L.  Ill;  Reg.  v.  Pomfret,  4 
Wkly.  Rep.  207.  See  Rossiter  v.  Pike,  4  Q.  B. 
D.  24,  48  L.  J.  M.  C.  81,  39  L.  T.  Rep.  N.  S. 
496,  27  Wkly.  Rep.  339,  37  L.  T.  Rep.  N.  S. 
635. 

The  obstructions  prohibited  are  such  only 
as  impede,  obstruct,  or  hinder  the  passage  of 
fish;  and  whether  or  not  an  obstruction  ex- 
ists is  a  question  of  fact  to  be  decided  by  the 
jury.  Hyde  v.  Russell,  2  Cush.  (Mass.)  251. 
See  Summers  v.  People,  29  111.  App.  170. 

A  trot  line  placed  across  a  stream  is  not 
an  unlawful  act,  unless  so  placed  as  to  ob- 
struct the  free  passage  of  fish  up  and  down 
the  stream.  Collins  v.  Bankers'  Ace.  Ins. 
Co.,  96  Iowa  216,  64  N.  W.  778,  59  Am.  St. 
Rep.  367. 

48.  Hyde  v.  Russell,  2  Cush.  (Mass.)  251. 
And  see  infra,  III,  E. 

49.  Illinois. —  Parker  v.  People,  111  111. 
581,  53  Am.  Rep.  643. 

Iowa. —  State  v.  Meek,  112  Iowa  338,  89 
N.  W.  3,  84  Am.  St.  Rep.  342,  51  L.  R.  A. 
414;  State  v.  Beardsley,  108  Iowa  396,  79 
N.  W.  138. 

Maine. —  Hancock  County  v.  Eastern  River 
Lock,  etc.,  Co.,  16  Me.  303. 

Massachusetts. —  Swift  v.  Falmouth,  167 
Mass.  115,  45  N.  E.  184;  Howes  v.  Grush,  131 
Mass.  207;  Inland  Fisheries  Comrs.  v.  Hol- 
yoke  Water  Power  Co.,  104  Mass.  446,  6  Am. 
Rep.  247;  Briggs  v.  Murdock,  13  Pick.  305; 
Vinton  v.  Welsh,  9  Pick.  87.  Compare  Com. 
V.  Essex  County,  13  Gray  239. 

Missouri. —  State  v.  Grifiin,  89  Mo.  49,  1 
S.  W.  87. 

'Nebraska. —  West  Point  Water  Power,  etc., 
Imp.  Co.  V.  State,  49  Nebr.  218,  66  N.  W.  6. 

Pennsylvania. —  In  re  French  Creek,  8  Pa. 
Dist.  702.  See  Criswell  v.  Clugh,  3  Watts 
330. 

United  States. —  Holyoke  Water  Power  Co. 
V.  Lyman,  15  Wall.  500,  21  L.  ed.  133  [af- 
firming 104  Mass.  446,  6  Am.  Rep.  247]. 

England. —  See  Rolle  v.  Whyte,  L.  R.  3 
Q.  B.  286,  8  B.  &  S.  116,  37  L.  J.  Q.  B.  105, 
17  L.  T.  Rep.  N.  S.  560,  16  Wkly.  Rep.  593. 


An  implied  obligation  to  maintain  a  pas- 
sageway for  fish  has  been  held  to  rest  upon 
the  owner  of  a  dam,  independent  of  any  stat- 
ute. Vinton  v.  Welsh,  9  Pick.  (Mass.)  87; 
Stoughton  V.  Baker,  4  Mass.  522,  3  Am.  Dec. 
236;  State  v.  Gilmore,  141  Mo.  506,  42  S.  W. 
817;  Holyoke  Water  Power  Co.  v.  Lyman,  15 
Wall.   (U.  S.)  500,  21  L.  ed.  133. 

At  common  law  it  was  an  indictable  offense 
to  obstruct  the  passage  of  migratory  fish  in 
an  unnavigable  river  by  the  maintenance  of 
dams  without  fishways.  State  v.  Franklin 
Falls  Co.,  49  N.  H.  240,  6  Am.  Rep.  513. 
But  see  Com.  v.  Chapin,  5  Pick.  (Mass.)  199, 
16  Am.  Dec.  386. 

Interstate  waters. —  The  power  of  a  state 
to  require  fishways  in  dams  across  streams 
extends  to  a  navigable  stream  that  flows  be- 
yond the  bounds  of  the  state,  so  long  as  in- 
tercommunication between  the  states  is  not 
thereby  affected.  State  v.  Meek,  112  Iowa 
338,  84  N.  W.  3,  84  Am.  St.  Rep.  342,  51 
L.  R.  A.  414. 

A  dam  erected  by  the  commonwealth  and 
by  it  sold  to  private  parties  is  exempted  from 
provisions  of  the  statute  making  it  criminal 
to  maintain  a  dam  across  a  navigable  stream 
without  providing  a  passage  for  fish,  if  the 
dam  is  maintained  in  the  same  manner  as 
when  sold  to  such  parties.  In  re  French 
Creek  Dam,  15  Pa.  Super.  Ct.  57. 

Damnum  absque  injuria. —  Where  a. person 
authorized  by  statute  to  build  a  dam  across 
a  non-navigable  stream  uses  reasonable  care 
in  the  erection  and  management  of  his  dam, 
so  as  to  work  the  least  injury  to  a  public 
fishery  in  the  stream  consistent  with  a  reason- 
able exercise  of  his  rights,  he  is  not  re- 
sponsible for  an  injury  to  the  fishery,  and 
the  fish  committee  has  no  right  to  remove 
his  dam.    Howes  v.  Grush,  131  Mass.  207. 

The  omission  in  an  order  to  an  owner  of  a 
dam  to  open  a  passage  through  said  dam  to 
specify  the  width  or  the  time  during  which 
it  is  to  remain  open  does  not  excuse  the 
owner  from  liability  for  the  penalty,  since 
the  word  "  passage  "  ex  vi  termini  means  an 
opening  of  sufficient  width  to  permit  the  free 
passage  of  fish,  and  the  time  during  which 
the  passage  should  remain  open  could  be 
subsequently  fixed  by  the  committee.  Briggs 
V.  Murdock,  13  Pick.   (Mass.)   305. 

50.  Illinois. —  Parker  v.  People,  111  111. 
581,  53  Am.  Rep.  643. 

Iowa. —  State  v.  Beardsley,  108  Iowa  396, 
79  N.  W.  138. 

Maine. —  Cottrill  v.  Myrick,  12  Me.  222. 

New  Hampshire. —  State  v.  Franklin  Palls 
Co.,  49  N.  H.  240,  6  Am.  Rep.  513. 

England. —  See  Weld  v.  Hornby,  7  East 
195,  3  Smith  K.  B.  244,  8  Rev.  Rep.  608. 

Contra.— Woolever  v.  Stewart,  36  Ohio  St. 
146,  38  Am.  Rep.  569. 
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tlie  waters  of  a  stream,  etc.,  to  which  fish  or  game  resort.'^  Under  such  statutes 
the  polhitioii  must  be  in  quantities  sufficient  to  drive  away  fish  and  game  in  order 
to  justify  a  conviction.^* 

5.  Exportation  Beyond  the  State.  Some  statutes  forbid  the  exportation  of 
dead  game  beyond  the  borders  of  the  state  or  the  killing  or  having  it  in  posses- 
sion for  that  purpose,^  and  it  has  been  held  tliat  tlie  state  may  even  make  it 
unlawful  for  any  carrier  to  transport  game  killed  in  the  state,  knowing  the  same 
to  have  been  sold  or  that  it  was  to  be  sold  or  offered  for  sale." 

6.  Trespass  on  Private  Lands  and  Fisheries.^'  It  is  an  offense  under  some  stat- 
utes to  hunt  or  fish  without  the  owner's  permission  on  private  inclosed  lands  or 
waters,  on  which  proper  notices  have  been  posted ;  °°  or  to  fish  without  the  pro- 


51.  BIydenburgh  v.  Miles,  39  Conn.  484; 
State  V.  American  Forcite  Powder  Mfg.  Co., 
50  N.  J.  L.  75,  11  Atl.  127;  Cartwright  v. 
Canandaigua  Gaslight  Co.,  32  Hun  (N.  Y.) 
403. 

A  mill  that  saws  shingles  is  within  a  stat- 
ute making  it  a  criminal  offense  to  cast 
sawdust  into  streams  where  fish  resort  to 
spawn.  State  v.  Kroenert,  13  Wash.  644,  43 
Pac.  876. 

52.  Cartwright  v.  Canandaigua  Gaslight 
Co.,  32  Hun  (N.  Y.)   403. 

53.  Alabama. —  State  v.  Harrub,  95  Ala. 
176,  10  So.  752,  36  Am.  St.  Rep.  195,  15 
L.  R.  A.  761. 

Arkansas. —  Organ  v.  State,  56  Ark.  267, 
19  S.  W.  840,  holding  that  such  an  act  does 
not  violate  the  commerce  clause  of  the  federal 
constitution. 

Maine. —  State  v.  Whitten,  90  Me.  53,  37 
Atl.  331. 

Michigan. —  People  v.  Van  Pelt,  130  Mich. 
621,  90  N.  W.  424  (construing  Pub.  Acts 
(1901),  No.  217,  Pub.  Acts  (1893),  No.  196). 

Minnesota. —  Selkirk  v.  Stephens,  72  Minn. 
335,  75  N.  W.  386,  40  L.  R.  A.  759;  State  v. 
Northern  Pac.  Express  Co.,  58  Minn.  403,  59 
N.  W.  1100;  State  v.  Rodman,  58  Minn.  393, 
59  N.  W.  1098. 

North  Carolina. —  See  State  v.  Gallop,  126 
N.  C.  979,  35  S.  E.  180. 

United  States. —  Geer  v.  Connecticut,  161 
U.  S.  519,  16  S.  Ct.  600,  40  L.  ed.  793  [af- 
firming 61  Conn.  144,  22  Atl.  1012,  13  L.  R.  A. 
8041. 

Contra. —  Territory  v.  Nelson,  2  Ida.  (Hash.) 
651,  23  Pac.  116;  Territory  v.  Evans,  2  Ida. 
(Hash.)  658,  23  Pac.  115,  7  L.  R.  A.  288; 
State  V.  Saunders,  19  Kan.  127,  27  Am.  Rep. 
98. 

54.  American  Express  Co.  v.  People,  133 
111.  649,  24  N.  E.  758,  23  Am.  St.  Rep.  641, 
9  L.  R.  A.  138.  But  see  Bennett  v.  American 
Express  Co.,  83  Me.  236,  22  Atl.  159,  23  Am. 
St.  Rep.  774,  13  L.  R.  A.  33. 

55.  Trespassing  on  private  oyster  beds  as 
an  offense  see  infra,  III,  B,  7. 

56.  Connecticut. —  State  v.  Turner,  60 
Conn.  222,  22  Atl.  542. 

Georgia. —  See  State  v.  Campbell,  T.  U.  P. 
Charlt.  166. 

Maryland. —  Sellers  v.  Sellers,  77  Md.  148, 
26  Atl.  188,  39  Am.  St.  Rep.  404,  20  L.  R.  A. 
94,  holding  that  the  Maryland  statute  ap- 
plies only  to  artificial  ponds. 

[Ill,  B.  4,  b] 


-Valentine  v.  State,  (1903) 
35  So.  170,  evidence  held  insufficient  to  sus- 
tain a  conviction  for  fishing  on  such  land. 

New  York. —  People  v.  Hall,  8  N.  Y.  App. 
Div.  15,  40  N.  Y.  Suppl.  183. 

North  Carolina. —  See  State  v.  Gallop,  126 
N.  C.  979,  35  S.  E.  180. 

Ohio. —  State  v.  Shannon,  36  Ohio  St.  423, 
38  Am.  Rep.  599. 

Texas. — Davis  v.  State,  (Tex.  Cr.  App.  1903) 
74  S.  W.  909.  See  Holtzgraft  v.  State,  23 
Tex.  App.  404,  5  S.  W.  117. 

Vermont.-^  Payne  v.  Sheets,  75  Vt.  335,  55 
Atl.  656.  See  New  England  Trout,  etc..  Club 
V.  Mather,  68  Vt.  338,  25  Atl.  323,  .33  L.  R.  A. 
569. 

Private  parks. —  The  posted  notices  re- 
quired by  N.  Y.  Laws  (1892),  c.  488,  §§  212, 
213,  214,  of  a  person  desiring  to  devote  lands 
or  lands  and  water  to  the  propagation  of  fish 
or  game,  must  contain  not  simply  a  notice 
warning  all  persons  from  trespassing  upon 
the  land,  but  must  also  state  that  the  prem- 
ises will  be  used  as  a  private  park  for  the 
purpose  of  propagating  and  protecting  fish, 
birds,  and  game,  and  that  trespassing  is  for- 
bidden. People  V.  Hall,  8  N.  Y.  App.  Div.  15, 
40  N.  Y.  Suppl.  183.  Evidence  that  a  pond 
had  been  stocked  with  carp  about  five  years 
before,  but  specifying  no  quantity,  is  insuf- 
ficient to  show  that  certain  lands  and  water 
were  devoted  to  such  purposes.  People  v. 
Hall,  supra. 

Pleading  and  proof. —  An  action  for  such 
trespass  may  be  brought  by  the  owner  of  the 
land,  although  the  land  is  occupied  by  a  ten- 
ant (Parmenter  v.  Caswell,  53  Vt.  6)  ;  or  by 
the  owner  of  the  right  to  shoot,  although  not 
the  owner  of  the  fee  ( Payne  v.  Sheets,  75  Vt. 
335,  55  Atl.  656).  A  complaint  for  such  a 
trespass  need  not  be  brought  at  the  request 
of  the  owner  of  the  land  ( State  v.  Turner,  60 
Conn.  222,  22  Atl.  542)  ;  nor  does  it  affect 
the  case  that  the  persons  described  in  the 
complaint  as  owners  of  land  had  leased  the 
right  of  fishing  in  the  stream  to  certain  par- 
ties; nor  that  certain  facts  made  it  doubtful 
to  defendant  whether  certain  signs  forbidding 
fishing  were  placed  along  the  stream  in  good 
faith  by  parties  who  have  a  right  to  fish 
there   (State  v.  Turner,  supra). 

Knowledge  by  defendant  that  his  act  was 
unlawful  is  immaterial,  and  evidence  thereof 
will  be  excluded.  State  v.  Turner,  60  Conn. 
222,  22  Atl.  542. 
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prietors'  consent  in  private  ponds  or  streams  entirely  within  their  control,  and  in 
which  fish  are  lawfully  cultivated,"  notwithstanding  such  ponds  or  streams  were 
stocked  with  fish  procured  from  the  state  fish  and  game  conniiissioners.°* 

7.  Offenses  as  to  Oysters,  Clams,  and  Other  Shell-Fish.     It  is  an  ofi^ense  under 
the  various  statutes  to  take  or  destroy  oysters,  lobsters,  or  other  shell-fish  at  cer- 


Trespass  in  pursuit  of  game  under  the  Eng- 
lish Game  Act  of  1831  (1  &  2  Wm.  IV,  c.  32) 
see  Paul  f.  Summerhayes,  4  Q.  B.  D.  9, 
14  Cox  C.  C.  202.  48  L.  J.  M.  C.  33,  39 
L.  T.  Rep.  N.  S.  574,  27  Wkly.  Rep.  215 
(pursuit  of  fox  as  a  sport  is  no  justifica- 
tion) ;  Taylor  v.  Jackson,  62  J.  P.  424,  78 
L.  T.  Rep.  N.  S.  555;  Horn  v.  Raine,  62 
J.  P.  420,  67  L.  J.  Q.  B.  533,  78  L.  T.  Rep. 
N.  S.  654.  But  see  Reg.  v.  Littlechild, 
L.  R.  6  Q.  B.  293,  40  L.  J.  M.  C.  137,  24 
L.  T.  Rep.  N.  S.  233,  19  Wkly.  Rep.  748 
(holding  that  there  may  be  separate  con- 
victions of  two  persons  charged  with  such 
offence)  ;  Watkins  v.  Major,  L.  R.  10  C.  P. 
662,  44  L.  J.  M.  C.  164,  33  L.  T.  Rep.  N.  S. 
352,  24  Wkly.  Rep.  164  (claim  of  right)  ; 
Codd  V.  Cabe,  1  Ex.  D.  352,  13  Cox  C.  C. 
202,  45  L.  J.  M.  C.  101,  34  L.  T.  Rep.  N.  S. 
453;  Matter  of  Pratt,  7  A.  &  E.  27,  2  N.  &  P. 
102,  34  E.  C.  L.  40  (jurisdiction  of  queen's 
bench  to  order  rehearing  of  appeal  from  a 
conviction  under  such  statute)  ;  Cornwell  v. 
Sanders,  3  B.  &  S.  206,  9  Jur.  N.  S.  510, 
32  L.  J.  M.  C.  6,  7  L.  T.  Rep.  N.  S.  356, 
11  Wkly.  Rep.  87,  113  E.  C.  L.  206  (title 
attempted  to  be  set  up  must  be  in  defendant 
and  not  in  a  third  person)  ;  Legg  v.  Pardee, 
9  C.  B.  N.  S.  289,  7  Jur.  N.  S.  499,  30  L.  J. 
M.  C.  108,  3  L.  T.  Rep.  N.  S.  371,  9  Wkly. 
Rep.  234,  99  E.  C.  L.  289;  Reg.  v.  Cridland, 
7  E.  &  B.  853,  3  Jur.  N.  S.  1213,  27  L.  J. 
M.  C.  28,  5  Wkly.  Rep.  679,  90  E.  C.  L.  853 ; 
Burrows  v.  Gillingham,  57  J.  P.  423  (hold- 
ing that  hearing  report  of  gun  and  seeing  de- 
fendant come  out  of  the  woods  is  admissible 
evidence)  ;  Philpot  f.  Bugler,  54  J.  P.  646; 
Pochin  V.  Smith,  52  J.  P.  4;  Jones  v.  Wil- 
liams, 46  L.  J.  M.  C.  270,  36  L.  T.  Rep.  N.  S. 
559  (by  licensee  not  a  trespass);  Leatt  v. 
Vine,  30  L.  J.  M.  C.  207,  8  L.  T.  Rep.  N.  S. 
581;  Watkins  v.  Smith,  38  L.  T.  Rep.  N.  S. 
525,  26  Wkly.  Rep.  692;  Birnie  v.  Marshall, 
35  L.  T.  Rep.  N.  S.  373;  Lovesy  v.  Stallard, 
30  L.  T.  Rep.  N.  S.  792;  Adams  v.  Masters, 
24  L.  T.  Rep.  N.  S.  502;  Reg.  v.  Kayley,  10 
L.  T.  Rep.  N.  S.  339;  Gundry  v.  Feltham,  1 
T.  R.  334,  1  Rev.  Rep.  215;  Reg.  v.  Critch- 
low,  26  Wkly.  Rep.  681. 

Night  poaching  under  9  Geo.  IV,  c.  69,  §  1. 
Rex  V.  Lines,  [1902]  1  K.  B.  199,  20  Cox 
C  C.  142,  66  J.  P.  24,  71  L.  J.  K.  B.  125,  85 
L.  T.  Rep.  N.  S.  790,  50  Wkly.  Rep.  303; 
Bevan  v.  Hopkinson,  34  L.  T.  Rep.  N.  S.  142. 

57.  Massachusetts. —  Com.  v.  Skatt,  162 
Mass.  219,  38  N.  E.  499  (holding  this  to  be 
true  under  Pub.  St.  c.  91,  §  27,  although 
the  pond  is  an  artificial  one  and  there  is 
nothing  to  prevent  the  fish  from  swimming 
into  other  portions  not  owned  by  the  pro- 
prietor who  propagated  the  fish)  ;  Com.  v. 
Perley,  130  Mass.  469  (holding  that  a  com- 
plaint  cannot  be   maintained  under   such  a 


statute,  if  the  fish  are  cultivated  by  lessees 
under  leases  signed  by  some  only  of  the  pro- 
prietors) ;  Com.  V.  Weatherhead,  110  Mass. 
175;  Com.  v.  Vincent,  108  Mass.  441,  con- 
struing St.   (1869)  e.  384,  §  9. 

Hew  Hampshire. —  State  v.  Welch,  66  N.  H. 
178,  28  Atl.  21.  An  action  of  debt  for  a  pen- 
alty for  catching  fish  in  plaintiff's  pond,  in 
violation  of  Gen.  Laws,  o.  179,  §  1,  cannot  be 
maintained  by  one  who  was  not  owner  or 
lessee  of  all  the  land  under  or  around  and 
adjoining  the  pond.  Chase  v.  Baker,  59  N.  H. 
347. 

iJeio  Torfc.— Hills  v.  Bishop,  17  N.  Y. 
Suppl.  297,  construing  Laws  (1887),  c.  623, 
in  reference  to  private  parks  for  propagating 
and  protecting  fish. 

Pennsylvania. —  Benscoter  v.  Long,  157  Pa. 
St.  208,  27  Atl.  674  (construing  the  act  of 
June  3,  1878,  section  1,  as  to  the  sufliciency 
of  a  posted  notice  against  fishing  in  a  pri- 
vate pond)  ;  Reynolds  v.  Com.,  93  Pa.  St. 
458  (holding  that  the  whole  stream  or  pond 
must  be  so  far  private  property  as  to  confine 
therein  the  fish  with  which  it  is  stocked). 

Tennessee. —  Maney  v.  State,  6  Lea  218. 

England. — See  Hudson  v.  MacRae,  4  B.  &  S. 
585,  33  L.  J.  M.  C.  65,  9  L.  T.  Rep.  N.  S. 
678,  12  Wkly.  Rep.  80,  116  E.  C.  L.  585; 
Reg.  V.  Stimpson,  4  B.  &  S.  301,  9  Cox  C.  C. 
356,  10  Jur.  N.  S.  41,  32  L.  J.  M.  C.  208,  8 
L.  T.  Rep.  N.  S.  536,  116  E.  C.  L.  301;  Rex 
V.  Sadler,  2  Chit.  519,  18  E.  C.  L.  766;  Em- 
bleton  V.  Brown,  3  E.  &  E.  234,  6  Jur.  N.  S. 
1298,  30  L.  J.  M.  C.  1,  107  E.  C.  L.  234; 
E(B  p.  Higgins,  10  Jur.  838 ;  Blower  v.  Ellis, 
50  J.  P.  326;  Caygill  i;.  Thwaite,  49  J.  P. 
614,  33  Wkly.  Rep.  581;  Reg.  f.  Steer,  6  Mod. 
183. 

Canada. —  See  Reg.  v.  Plows,  26  Ont.  339. 

One  who  paddles  a  boat  in  which  another  is 
fishing  in  violation  of  such  a  statute  may  be 
convicted  as  a  participant  in  the  offense. 
Com.  V.  Richardson,  142  Mass.  71,  7  N.  E.  26. 

Trespassing  on  private  land  to  reach  a  pub- 
lic fishery  is  not  a  criminal  offense  within 
such  statutes.  State  v.  Welch,  66  N.  H.  178, 
28  Atl.  21. 

Evidence  that  defendants  were  fishing  for 
other  than  useful  fish  is  inadmissible  upon  the 
trial  of  a  complaint  charging  defendants  with 
illegally  fishing  in  a  private  pond.     Com.  r.  i 
Richardson,  142  Mass.  71,  7  N.  E.  26.  f 

The  mere  placing  of  fish  in  a  pond  without 
any  "  improvement "  whatever  "  for  the  prop- 
agation of  fish  or  of  game  fish  "  is  insufficient 
to  place  the  pond  within  the  protection  of  the 
Pennsylvania  act  of  June  3,  1878.  Ben- 
scoter  V.  Long,  157  Pa.  St.  208,  27  Atl.  674. 

58.  Rockefeller  v.  Lamora,  85  N.  Y.  App. 
Div.  254,  83  N.  Y.  Suppl.  289,  holding  this 
to  be  true  where  a  private  park  was  stocked 
by  a  third  person  with  fish  so  procured. 
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tain  seasons ;°'  to  take  more  than  a  specified  quantity  at  one  time;*"  to  take 
oysters  or  other  shell-fish  from  certain  waters,''  by  means  of  dredges,  drags, 
etc.,'^  or  to  fail  to  cull  in  the  prescribed  manner  oysters  so  taken ;  ^  to  plant  or 
take  oysters  without  a  license  ;  ^  to  take  oysters  from  a  licensed  or  private  bed 
without  the  consent  of  the  licensee  or  owner;*'  or  to  take,  sell,  or  have  in 
possession  certain  shell-fish  under  a  specified  size,  although  obtained  without  the 
state.** 


59.  State  v.  Craig,  80  Me.  85,  13  Atl.  129 
(lobsters)  ;  Com.  v.  Savage,  155  Mass.  278, 
29  N.  K.  468  (lobsters).  See  Bridger  v.  Eieh- 
ardson,  2  M.  &  8.  568. 

Mass.  Pub.  St.  c.  gi,  §  8i,  as  to  returning 
lobsters  alive  to  the  waters  -whence  they 
were  taken,  does  not  apply  to  those  caught 
outside  of  the  commonwealth  and  sent  here 
for  sale,  but  to  lobsters  inadvertently  taken 
by  one  lawfully  fishing  in  the  waters  of  this 
commonwealth  during  the  period  when  the 
taking  of  lobsters  is  prohibited.  Com.  v. 
Savage,  155  Mass.  278,  29  N.  E.  468. 

60.  Com.  V.  Bailey,  13  Allen  (Mass.)  541, 
clams  for  bait. 

61.  State  V.  Nelson,  65  N.  J.  L.  500,  47 
Atl.  500  (holding  that  Laws  (1899),  c.  194, 
making  it  an  offense  to  take  oysters  from  cer- 
tain waters  is  not  unconstitutional)  ;  Brooks 
V.  Tripp,  135  N.  C.  159,  47  S.  E.  401  (hold- 
ing that  the  state  legislature  has  power  to 
forbid  residents  or  non-residents  to  take 
shell-fish  from  the  waters  of  a  particular 
county  in  the  state ) . 

63.  People  v.  Hazen,  121  N.  Y.  313,  24 
N.  E.  484  [.reversing  52  Hun  370,  5  N.  Y. 
St.  337]  (holding,  however,  that  such  stat- 
ute does  not  apply  to  persons  taking  their 
own  oysters  out  of  their  private  lots  or  beds 
in  such  waters)  ;  State  v.  Conner,  107  N.  C 
931,  11  S.  E.  992  (construing  N.  C.  Code, 
§  3379)  ;  Smith  v.  Maryland,  18  How.  (U.  S.) 
71,  15  L.  ed.  269;  Maldon  v.  Woolvet,  12 
A.  &  E.  13,  9  L.  J.  Q.  B.  370,  4  P.  &  D.  26, 
40  E.  C.  L.  17.  See  Eaton  v.  State,  80  Miss. 
588,  32  So.  2. 

63.  State  v.  Hand,  (K  J.  Sup.  1904)  58 
Atl.  041.  It  is  not  necessary  to  cull  an  en- 
tire cargo  to  determine  the  percentage  of  un- 
merchantable oysters.  Dean  v.  State,  98  Md. 
80,  56  Atl.  481. 

64.  State  v.  Loper,  46  N.  J.  L.  321;  Mor- 
gan V.  Com.,  26  Gratt.   (Va.)   992. 

65.  Connecticut. —  Averill  v.  Hull,  37  Conn. 
320,  other  than  a  natural  oyster  bed. 

Georgia. —  Fraser  v.  State,  112  Ga.  13,  37 
S.  E.  114;  Jones  v.  Oemler,  110  Ga.  202,  35 
S.  E.  375. 

Maryland. —  Phipps  v.  State,  22  Md.  380, 
85  Am.  Dec.  654. 

Massachusetts. — -Com.  v.  Manimon,  136 
Mass.  456,  holding  that  a  person  may  be  in- 
dicted under  such  a  statute,  if  in  digging 
quahogs  he  disturbs  and  destroys  oysters. 

New  Jersey. —  An  indictment  will  lie  for 
.stealing  oysters  planted  in  the  public  or 
navigable  waters  of  this  state  if  they  are 
planted  in  a.  place  where  oysters  do  not  grow 
naturally,  and  the  spot  is  so  designated  by 
stakes  or  otherwise,  that  the  oysters  can  be 

[III,  B.  7] 


readily  distinguished  from  others  in  the  same 
waters.  State  v.  Lee,  70  N.  J.  L.  368,  57 
Atl.  142  (holding  also  that  it  is  not  neces- 
sary for  the  state  to  show  that  the  oyster 
bed  has  been  marked,  etc.,  by  or  under  the 
supervision  of  the  state  oyster  commission) ; 
State  V.  Taylor,  27  N.  J.  L.  117,  72  Am.  Dec. 
347. 

New  York. —  People  V.  Lowndes,  130  N.  Y. 
455,  29  N.  E.  751  [reversing  55  Hun  469,  8 
N.  Y.  Suppl.  908],  holding  that  a  non-resident 
planting  or  gathering  oysters  in  the  state 
without  the  consent  of  the  owner  is  guilty  of 
a  misdemeanor. 

North  Carolina. —  State  v.  Goulding,  131 
N.  C.  715,  42  S.  E.  563. 

Rhode  Island. —  State  v.  Tayler,  13  R.  I. 
541 ;  State  v.  Sutton,  2  E.  I.  434. 

See  23  Cent.  Dig.  tit.  "  Fish,"  §  24. 

Larceny. —  A  riparian  owner,  to  protect  his 
right  to  oyster  beds  in  front  of  his  land,  is 
not  required  under  the  Texas  act  of  March  8, 
1879,  to  fence  them  or  stake  them  off  in  order 
to  render  one  guilty  of  larceny  who  takes 
oysters  from  the  beds  within  a  distance  of 
one  hundred  yards  from  low-water  mark 
along  the  front  of  such  owner's  shore.  Holt 
V.  FoUett,  65  Tex.  550. 

66.  Thompson  v.  Smith,  79  Me.  160,  8  Atl. 
687  (holding  that  it  is  no  defense  under  such 
a  statute  (Rev.  St.  c.  40,  §  21)  to  have  in 
one's  possession  dead  lobsters  less  than  the 
specified  length,  if  the  same  lobsters  were 
that  length  or  longer  when  taken  alive)  ; 
Com.  V.  Young,  105  Mass.  396,  43  N.  E.  118; 
Com.  V.  Savage,  155  Mass.  278,  29  N.  E.  468 ; 
Com.  V.  Barber,  143  Mass.  560,  10  N.  E. 
330;  People  v.  Allen,  20  Misc.  (N.  Y.)  120, 
45  N.  Y.  Suppl.  74  (holding  that  Laws  (1895), 
c.  974,  making  the  possession  of  clams  less 
than  one  inch  thick  an  offense,  does  not  ap- 
ply to  restaurant  keepers,  but  only  to  catch- 
ers of  clams)  ;  Tliomson  v.  Burns,  18  Cox 
C.  C.  49,  61  J.  P.  84,  66  L.  J.  Q.  B.  176,  76 
L.  T.  Rep.  N.  S.  58.  But  see  Tyler  v.  State, 
93  Md.  309,  48  Atl.  840,  52  L.  R.  A.  100; 
Robertson  v.  Johnson,  [1893]  1  Q.  B.  129, 
17  Cox  C.  C.  S80,  57  J.  P.  39,  62  L.  J.  M.  C. 
1,  67  L.  T.  Rep.  N.  S.  560,  5  Reports  108,  41 
Wkly.  Rep.  223,  as  to  oysters  imported  from 
foreign  oyster  beds. 

A  common  carrier,  having  short  lobsters 
packed  in  barrels  in  its  possession  for  the 
purpose  of  transporting  them  to  market,  with- 
out knowing  or  having  reasonable  cause  to 
believe  that  they  are  short  lobsters,  is  not 
liable  to  the  penalty  ordinarily  attaching  to 
one  having  possession  of  such  lobsters.  State 
r.  Swett,  87  Me.  99,  32  Atl.  806,  47  Am.  St. 
Rep.  306,  29  L.  R.  A.  714. 
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C.  Repeal  of  Statutes.  "Whether  or  not  a  particular  statute  regulating  fish 
and  game  is  repealed  by  a  later  statute  is  of  course  governed  by  the  general  rules 
regulating  the  repeal  of  statutes  in  other  cases."^ 

D.  Licenses.^  It  is  an  oiiense  under  some  statutes  for  any  person  excepting 
an  owner  of  land  ^  to  hunt  particular  game  or  by  particular  methods,  as  by  blinds 
or  traps,™  or  to  fish  in  certain  waters,'"  by  particular  methods  snch  as  by  nets, 
traps,  etc.,"  without  obtaining  a  license  therefor  from  the  proper  authorities. 


67.  For  decisions  as  to  whether  or  not  a 
particular  fish  or  game  law  was  repealed  by 
a  later  statute  see  the  following  cases: 

Arkansas. —  Lynch  v.  State,  69  Ark.  555, 
64  S.  W.  950;  Sandels  &  H.  Dig.  §  3421. 

California. —  Heckman  v.  Swett,  107  Gal. 
276,  40  Pac.  420,  act  of  1859  in  respect  to 
salmon  fisheries  on  the  Eel  river. 

Ha/waii. —  Matter  of  Fukunaga,  16  Hawaii 
306,  Pen.  Laws,  §  1460. 

Maine. —  Oliver  v.  Bailey,  85  Me.  161,  27 
Atl.  90  (Laws  (1885),  e.  463,  for  the  pro- 
tection of  bass  in  Winnegance  creek,  does  not 
impliedly  repeal  the  prohibitions  of  previous 
statutes  on  the  right  of  fishing  in  that  state) ; 
Thompson  v.  Lewis,  83  Me.  223,  22  Atl.  104 
(Private  &  Sp.  Laws  (1867),  c.  190,  provid- 
ing a  penalty  for  taking  smelts  from  Damari- 
scotta  river)  ;  Staples  v.  Peabofly,  83  Me.  207, 
22  Atl.  113  (St.  (1887)  c.  1  u",  §  6);  State 
V.  Thompson,  70  Me.  196  (Act  (1876),  c.  67); 
State  V.  Cleland,  68  Me.  258  (Special  Act  of 
Jan.  24,  1876,  conferring  authority  to  erect 
fish  weirs  in  tide  waters  below  low-water 
mark);  Bearce  v.  Fossett,  34  Me.  575  (the 
act  of  1826,  regulating  the  alewive  fishery 
in  Bristol,  repealed  all  prior  acts  on  the 
same  subject,  so  far  as  operative  in  that 
tovra)  ;  Spear  v.  Robinson,  29  Me.  531  (Massa- 
chusetts act  of  March  6,  1802). 

Maryland. —  Willing  v.  Bozman,  52  Md.  44 
(Act  (1872),  c.  241);  Phipps  v.  State,  22 
Md.  380,  85  Am.  Dec.  654  (Code  art.  71, 
§§  17,  18)  ;  State  v.  Mister,  5  Md.  11  (Act 
(1833),  c.  254). 

Massachusetts. —  Com.  v.  Manchester,  152 
Mass.  230,  25  N.  E.  113,  23  Am.  St.  Rep. 
820,  9  L.  R.  A.  236,  St.   (1865)  c.  212. 

Michigan. —  People  v.  Van  Pelt,  130  Mich. 
621,  90  N.  W.  424  (Pub.  Acts  (1893),  No. 
196)  ;  People  ».  Kirsch,  67  Mich.  539,  35 
N.  W.  157    (Act  No.  10,  Laws  of  1885). 

New  Hampshire. —  Purinton  v.  Ladd,  58 
N.  H.  596,  Act  ( 1872 ) ,  c.  55,  prohibiting  the 
catching  of  trout. 

New  Jersey. — State  v.  Shoemaker,  20  N.  J.  L. 
153,  act  of  Nov.  28,   1822. 

Oregon. —  State  v.  Sturgess,  10  Oreg.  58, 
the  act  of  Oct.  25,  1880,  for  the  protection 
of  salmon,  does  not  apply  to  the  -Columbia 
river,  it  being  at  the  time  of  the  passage  of 
such  act  a  local  act  especially  applicable  to 
this  river,  a  repeal  of  which  by  implication 
is  not  to  be  presumed. 

Pennsylvania. —  Dunlap  v.  Com.,  108  Pa. 
St.  607,  act  of  May  16,  1878,  providing  for 
the  protection  of  fish  in  the  waters  of  Lake 
Erie,  and  bays,  etc.,  adjacent  thereto. 
See  23  Cent.  Dig.  tit.  "  Fish,"  §  18. 
68.  License  to  plant  and  grow  oysters  see 
supra,  II,  B,  3,  b. 


69.  "An  owner"  of  land  within  the  mean- 
ing of  a  statute  permitting  owners  of  farm 
lands  to  hunt  game  on  their  lands  without 
procuring  a  resident  license  does  not  include 
a  stock-holder  in  a  corporation  owning  a 
tract  of  land  used,  as  a  game  preserve.  Cum- 
mings  V.  People,  211  111.  392,  71  N.  E.  1031. 

70.  Bannon  v.  Shekell,  94  Md.  738,  51 
Atl.  836  (construing  Code  Pub.  Laws,  art.  2, 
§§  253-259,  providing  for  a  license  to  locate 
blinds  for  shooting  wild  fowls  on  certain 
waters,  and  holding  that  this  license  creates 
no  right  to  any  precise  location,  but  author- 
izes a  location  in  any  spot  not  prohibited  by 
statute)  ;  Saunders  v.  Baldy,  L.  R.  1  Q.  B. 
87,  6  B.  &  S.  791,  12  Jur.  N.  S.  334,  35  L.  J. 
M.  C.  71,  13  L.  T.  Rep.  N.  S.  322,  14  Wkly. 
Rep.  177,  118  E.  C.  L.  791.  See  Stevens  v. 
Copp,  L.  R.  4  Exch.  20,  38  L.  J.  Exch.  31, 
19  L.  T.  Rep.  N.  S.  454,  17  Wkly.  Rep.  166; 
Searth  v.  Gardener,  5  C.  &  P.  38,  24  E.  C.  L. 
442. 

An  unlicensed  person  may  join  in  the  sport 
with  the  person  lawfully  entitled  to  kill,  if 
he  merely  joins  in  the  sport,  and  is  not  him- 
self a  principal.  Lewis  v.  Taylor,  16  East 
49;  Molton  V.  Rogers,  4  Esp.  215.  But  in 
an  action  against  him  he  must  give  strict 
evidence  that  the  person  for  whom  he  was 
acting  was  qualified  to  kill  the  game.  Clarke 
V.  Broughton,  3  Campb.  328. 

Liability  of  servant  of  licensed  person. 
Walker  v.  Mills,  3  B.  &  B.  1,  4  Moore  C.  P. 
343;  Ex  p.  Sylvester,  9  B.  &  C.  61,  7  L.  J. 
M.  C.  O.  S.  6.3,  4  M.  &  R.  5,  17  E.  C.  L.  37 ; 
Rex  V.  Taylor,  15  East  460;  Rex  v.  Newman, 
Loflft  178,  5  T.  R.  376. 

Taking  away  game  accidentally  killed  by 
an  unlicensed  person  subjects  him  to  the 
penalty.     Molton  v.  Cheeseley,  1  Esp.  123. 

71.  Morgan  v.  Com.,  98  Va.  812,  35  S.  E. 
448,  construing  Va.  Acts  (1897-1898),  p.  864, 
requiring  persons  catching  and  taking  fish  in 
navigable  waters  to  procure  a  license  and 
pay  a  tax,  and  providing  a  penalty  for  viola- 
tions thereof;  and  also  holding  that  such 
statute  is  not  ex  post  facto  as  to  an  indict- 
ment charging  an  offense  thereunder,  both  be- 
fore and  after  its  enactment. 

72.  Josh  V.  Marshall,  33  N.  Y.  App.  Div. 
77,  53  N.  Y.  Suppl.  419  (construing  Laws 
(1895),  c.  974,  §§  150,  151);  Morgan  v. 
Com.,  26  Gratt.  (Va.)  992  (catching  oysters 
with  tongs)  ;  Gerhard  v.  Worrell,  20  Wash. 
492,  55  Pac.  625  (construing  Laws  (1897), 
p.  218,  §  7,  providing  for  licenses  to  fish  in 
Puget  sound)  ;  State  v.  Crawford,  13  Wash. 
633,  43  Pac.  892  (Laws  (1893),  p.  15); 
Stead  V.  Nicholas,  [1901]  2  K.  B.  163.  65 
J.  P.  484,  70  L.  J.  K.  B.  653,  85  L.  T.  Rep. 
N.  S.  23,  49  Wkly.  Rep.  522;  Lyne  v.  Leon- 
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Some  statutes  also  require  the  licensee  to  perform  certain  acts  in  pursuance  of  liis 
license  before  he  can  claim  an  exclusive  right  to  hunt  or  lish  at  a  particular  spot, 
such  as  locating  in  the  prescribed  manner  his  place  of  fishing  ™  or  hunting.'*  It 
is  also  unlawful  to  deal  in  lish  or  game  without  a  license  under  some  statutes.''' 
Persons  engaged  in.  packing  or  canning  oysters  may  be  required  to  take  out  a 
license  and  to  pay  a  tax  based  upon  the  amount  of  oysters  packed.'* 

E.  Fish  and  Game  Wardens  and  Other  Officers.    Most  iish  and  game 
laws  provide  for  the  appointment  of  special  commissioners,  committees,  wardens,. 


ard,  L.  R.  3  Q.  B.  156,  9  B.  &  S.  65,  18  L.  T. 
Eep.  N.  S.  55,  16  Wkly.  Rep.  562;  Short  v. 
Bastard,  46  J.  P.  580  (holding  that  the  un- 
lawful use  of  such  a  net  is  sufficient  for  a 
conviction  under  such  a  statute,  and  that  it 
is  immaterial  whether  prohibited  fish  were 
caught  or  intended  to  be  caught)  ;  Hill  v. 
George,  44  J.  P.  424  (night  lines)  ;  Lewis  v. 
Arthur,  24  L.  T.  Rep.  N.  S.  66. 

A  license  to  fish  with  "a  rod  and  line" 
is  not  a  general  license,  enabling  the  holder 
to  fish  with  more  than  one  rod  and  line  at 
the  same  time  (Combridge  v.  Harrison,  59 
J.  P.  198,  64  L.  J.  M.  C.  175,  15  Reports  327, 
72  L.  T.  Rep.  N.  S.  592 )  ;  nor  does  it  include 
a  night  line  (Williams  v.  Long,  57  J.  P. 
217). 

A  set-net  license,  under  the  Washington 
statute,  is  lost  by  substituting  for  it  a  loca- 
tion under  an  expired  pound-net  license,  even 
though  the  owner  did  not  know  that  the  lat- 
ter had  expired.  Gerhard  v.  Worrell,  20 
Wash.  492,  55  Pac.  625. 

Roving  license. —  A  license  to  fish  granted 
under  Wash.  Laws  (1893),  p.  15,  constitutes 
a  roving  license  to  fish  anywhere  in  the 
specified  waters,  with  the  limitation  that  the 
licensee  shall  keep  a  certain  distance  from 
other  appliances.  Walker  v.  Stone,  17  Wash. 
578,  60  Pae.  488;  Morris  v.  Graham^  16 
Wash.  343,  47  Pac.  752,  58  Am.  St.  Rep.  33; 
State  V.  Crawford,  14  Wash.  373,  44  Pac. 
876.  An  applicant  under  such  statute  is  en- 
titled to  a  license  for  one  year  from  the  date 
of  his  application.  State  v.  Crawford,  14 
Wash.  373,  44  Pac.  876. 

A  license  to  a  corporation,  a  majority  of 
the  capital  stock  of  which  is  held  by  non- 
residents of  the  state,  is  not  in  violation  of 
the  constitutional  provision  forbidding  the 
acquisition  of  lands  in  the  state  of  a  foreign 
corporation.  Hastings  v.  Anacortes  Packing 
Co.,  29  Wash.  224,  69  Pac.  776. 

Assignment  of  license. —  Under  Wash.  Laws 
(1897),  p.  215,  §  3,  making  it  a  misdemeanor 
to  assign  a  fishing  license  without  notice  to 
the  fish  commissioner,  a  transfer  without  giv- 
ing such  notice  confers  no  right  on  the  as- 
signee. Gerhard  v.  Worrell,  20  Wash.  492,  55 
Pac.  625. 

73.  Fidalgo  Island  Canning  Co.  v.  Womer, 
29  Wash.  503,  69  Pac.  1121  (construing  Laws 
(1899),  pp.  194^197,  §  4);  Point  Roberts 
Fishing  Co.  v.  George,  etc.,  Co.,  28  Wash. 
200,  68  Pae.  438;  Elwood  v.  Dickinson,  26 
Wash.  631,  67  Pac.  370  (construing  Laws 
(1899),  p.  203,  §  9)  ;  Legoe  v.  Chicago  Fish- 
ing Co.,  24  Wash.  175,  64  Pae.  141. 

Under   the   Washington   statutes   a   valid 
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fishing  location  cannot  be  made  on  ground 
already  occupied  by  another  under  a  valid 
location,  and  if  such  a  location  is  invalid  at. 
the  time  it  was  attempted  to  be  made,  be- 
cause of  a  prior  location,  it  will  not  ripen 
into  a  valid  location  at  the  expiration  of  a 
prior  license,  nor  by  its  abandonment  (White' 
Crest  Canning  Co.  v.  Sims,  30  Wash.  374,. 
70  Pac.  1003;  Womer  V.  O'Brien,  (Wash.. 
1905 )  79  Pae.  474 )  ;  but  where  a  fishing  lo- 
cation is  abandoned  the  same  territory  is. 
open  to  location  by  others  (White  Crest 
Canning  Co.  v.  Sims,  30  Wash.  374,  70  Pac. 
1003).  The  failure  of  a  locator  to  construct 
his  appliance  during  the  fishing  season  cov- 
ered by  his  license  constitutes  an  abandon- 
ment ( Legoe  V.  Chicago  Fishing  Co.,  24  Wash. 
175,  64  Pac.  141;  Womer  v.  O'Brien,  (Wash. 
1905)  79  Pac.  474,  holding,  however,  that  a 
fishery  location  cannot  be  held  to  have  been 
abandoned  at  any  time  prior  to  the  expira- 
tion of  the  season  merely  because  of  the  lo- 
cator's failure  to  construct  his  appliances  up 
to  the  time  when  the  abandonment  is  claimed) ; 
but  this  does  not  disqualify  him  from  re- 
locating the  same  site  a  following  season  (De 
Mers  V.  Sandy  Spit  Fish  Co.,  24  Wash.  582, 
64  Pae.  799;  Legoe  v.  Chicago  Fishing  Co., 
supra).  One  licensee  may  enjoin  a  subse- 
quent licensee  from  constructing  his  nets  too 
near  the  former's  appliances  in  violation  of 
such  statutes.  Fidalgo  Island  Canning  Co. 
v.  Womer,  29  Wash.  503,  69  Pac.  1121  j 
Walker  v.  Stone,  17  Wash.  578,  50  Pae.  488. 
In  a  controversy  over  a  fishing  site  alleged 
to  have  been  located  by  both  parties  under 
the  law  forbidding  any  one  person  from  op- 
erating more  than  three  of  such  sites,  an  al- 
legation that  defendant  operated  more  than 
three  sites  was  insufficient  to  authorize  the 
admission  of  evidence  to  show  that  any  par- 
ticular site  was  being  unlawfully  operated; 
an  allegation  of  the  particular  location 
claimed  to  be  unlawful  being  necessary  to' 
raise  such  issue.  Hastings  v.  Anacortes 
Packing  Co.,  29  Wash.  224,  69  Pac.  776. 

74.  Bannon  v.  Shekell,  94  Md.  738,  51  Atl. 
836. 

75.  Bramble  v.  State,  88  Md.  683,  42  Atl. 
222  (license  to  sell  oysters  on  commission)  ; 
Harnett  v.  Miles,  48  J.  P.  455.  See  Shool- 
bred  v.  St.  Paneras,  24  Q.  B.  D.  346,  54 
J.  P.  231,  59  L.  J.  M.  C.  63,  62  L.  T.  Rep. 
N.  S.  287,  38  Wkly.  Rep.  399,  as  to  dis- 
qualification of  a,  person  for  obtaining  a  li- 
cense to  deal  in  game. 

76.  A  license-tax  on  persons  engaged  in 
packing  or  canning  oysters  and  making  it  a 
misdemeanor  to  fail  to  take  out  such  license 
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or  other  officers,  whose  powers,  duties,  etc.,  are  regulated  thereby."  Such  com- 
mittees or  officers  are  usually  empowered  to  see  that  proper  sluices  and  passage- 
waysfor  fish  are  maintained,™  to  remove  obstructions  to  the  passage  of  fish  at 
certain  seasons,™  to  grant  licenses  or  privileges,^"  to  seize  nets,  traps,  or  other 
appliances  being  used  unlawfully,''  and  arrest  the  offender;*'  to  take  fish  from 
public  waters  for  the  purpose  of  propagating  or  restocking  other  waters,^  to  insti- 
tute actions  or  prosecutions  for  penalties  for  violations  of  the  game  laws,"  to  hear 


or  pay  the  tax  applies  to  oysters  caught  in 
and  shipped  from  another  state.  Applegarth 
V.  State,  89  Md.  140,  42  Atl.  941. 

77.  Massaoh'usetts. — Kobinson  v.  Wareham, 
2  Gray  315,  holding,  however,  that  it  is  no 
part  of  a  fish  committeeman's  duty  under 
St.  (1838)  c.  19,  for  which  he  is  entitled  to 
compensation,  to  watch  and  inspect  the 
■waters  where  fisheries  exist,  to  prevent  a 
violation  of  the  regulations. 

Michigan. —  Portman  v.  State  Bd.  Fish 
€om^rs,  50  Mich.  258,  15  N.  W.  106,  hold- 
ing the  superintendent  of  fisheries  removable 
at  the  pleasure  of  the  board  of  fish  commis- 
sioners. 

North  Carolina. —  White  v.  Auditor,  126 
N.  C.  570,  36  S.  E.  132. 

Virginia. —  Thomas  v.  Rowe,  (1895)  22 
S.  E.  157,  powers  of  oyster  inspectors  to  col- 
lect back  rents,  etc. 

Washington. —  Halleck  v.  Davis,  22  Wash. 
393,  60  Pac.  1116. 

England.— Reg.  v.  Plymouth,  [1896]  1  Q.  B. 
158,  65  L.  J.  Q.  B.  258,  44  Wkly.  Rep.  620. 

Canada. —  Venning  v.  Steadman,  9  Can. 
Sup.  Ct.  206,  holding,  however,  that  an  in- 
spector of  fisheries  has  no  right  to  interfere 
with  an  exclusive  right  of  fishery. 

See  23  Cent.  Dig.  tit.  "Fish,"  §  21;  24 
Cent.  Dig.  tit.  "Game,"  §  5. 

Exercise  of  powers. —  The  powers  given  to 
a  committee  under  such  a  statute  must  be 
exercised  by  a  majority  thereof.  Stephenson 
V.  Gooch,  7  Me.  152.  One  fish-warden  cannot 
act  unless  it  be  shown  that  no  others  were 
appointed,  or  that,  being  appointed,  they  re- 
fused to  act.  Hancock  County  v.  Eastern 
River  Lock,  etc.,  Co.,  20  Me.  72. 

Compensation  to  such  committees  or  offi- 
cers is  regulated  by  the  fish  and  game  laws. 
Moore  v.  Wavne  County,  90  Mich.  269,  51 
N.  W.  279 ;  White  v.  Auditor,  126  N.  C.  570, 
36  S.  E.  132.  See  Reg.  v.  Plymouth,  [1896] 
1  Q.  B.  158,  65  L.  J.  Q.  B.  258,  44  Wkly.  Rep. 
€20,  expenses. 

Gamekeepers  in  England. —  For  matters  re- 
lating to  gamekeepers  under  the  English  law 
see  Grant  v.  Hulton,  1  B.  &  Aid.  134;  Bush 
V.  Green,  4  Bing.  N.  Cas.  41,  3  Hodges  265, 
1  Jur.  844,  7  L.  J.  C.  P.  38,  5  Scott  289,  33 
E.  C.  L.  586;  Spurrier  v.  Vale,  1  Campb.  457, 
10  East  413  (holding  that  bodies  corporate 
could  appoint  gamekeepers)  ;  Reg.  v.  Price, 
5  Cox  C.  C.  277 ;  Ailesbury  v.  Pattison,  Dougl. 
(3d  ed.)  28;  Vere  v.  Cawdor,  11  East  568,  11 
Rev.  Rep.  268 ;  Reg.  v.  Wood.  1  F.  &  P.  470 ; 
Daddle  v.  Hickton,  17  L.  T.  Rep.  N.  S.  549, 
16  Wkly.  Rep.  372  (construing  1  &  2  Wm.  IV, 
c.  32,  §  13,  as  to  right  of  gamekeeper  to  seize 
a  gun  used  within  the  limits  of  the  manor  by 
a    person    not   having   a   game    certificate)  ; 


Rushw6rth  v.  Craven,  McClell.  &  Y.  417  j 
Bird  V.  Dale,  1  Moore  C.  P.  290,  7  Taunt.  560, 
2  E.  C.  L.  492  (power  to  seize  game  taken  by 
an  unqualified  person)  ;  Rogers  v.  Carter,  2 
Wils.  C.  P.  387. 

78.  Hancock  County  v.  Eastern  River  Lock, 
etc.,  Co.,  20  Me.  72;  Stoughton  v.  Baker,  4 
Mass.  522,  3  Am.  Dec.  236.  See  Garnett  v. 
Backhouse,  L.  R.  3  Q.  B.  30,  8  B.  &  S.  490, 
37  L.  J.  Q.  B.  1,  17  L.  T.  Rep.  N.  S.  170,  16 
Wkly.  Rep.  201. 

The  location  or  sufSciency  of  such  sluice? 
or  passageways  is  within  the  discretion  of 
such  committee  or  officers,  and  in  the  ab- 
sence of  fraud  or  corruption  the  determina- 
tion thereof  cannot  be  collaterally  questioned. 
Fossett  V.  Bearce,  27  Me.  117;  Briggs  v. 
Murdock,  13  Pick.  (Mass.)  305.  But  where 
injury  results  to  an  individual  from  an  un- 
necessary and  unreasonable  location  without 
any  public  benefit,  he  has  a  remedy  by  an 
action  at  law  therefor.  Stoughton  v.  Baker, 
4  Mass.  522,  3  Am.  Dec.  236. 

A  penalty  is  imposed  under  some  statutes 
upon  any  person  opposing  such  committee  or 
officers  in  the  discharge  of  their  duties,  al- 
though the  committee  or  officer  is  guilty  of 
an  error  of  judgment  oppressive  to  the  person 
opposing.    Fossett  v.  Bearce,  27  Me.  117. 

79.  Peables  v.  Hannaford,  18  Me.  106  (con- 
struing Sp.  St.  (1839)  c.  557)  ;  Robinson  v. 
Wareham,  2  Gray   (Mass.)   315. 

A  statute  authorizing  a  fish  committee  to 
enter  upon  lands  of  others  and  remove  ob- 
structions for  the  passage  of  fish  up  and 
down  the  stream  at  certain  periods  of  the 
year  does  not  authorize  them  to  enter  and 
remove  obstructions  prior  to  that  period. 
Peables  v.  Hannaford,  18  Ale.  106. 

80.  See  Robinson  v.  Wareham,  2  Gray 
(Mass.)  315;  Hopkins  v.  Shell  Fisheries,  25 
R.  I.  570,  57  Atl.  372. 

81.  See  infra,  III,  G. 

82.  Sheets  v.  Atherton,  62  Vt.  229,  19  Atl. 
926.  See  State  v.  Houghton,  65  Vt.  328,  26 
Atl.  112. 

Arrest  without  a  warrant  is  authorized 
under  some  statutes.  Kane  v.  State,  70  Md. 
546,  17  Atl.  557. 

83.  State  v.  Sea,rs,  115  Iowa  28,  87  N.  W. 
735;  State  v.  McDonald,  109  Wis.  506,  85 
N.  W.  502. 

"  Other  waters "  as  used  in  such  a  statute 
means  other  public  waters,  and  a  warden  has 
no  authority  to  take  or  to  empower  others  to 
take  fish  from  public  waters  for  private 
ponds.  State  v.  Sears,  115  Iowa  28,  87  N.  W. 
735. 

84.  Roberts  v.  Hatch,  40  Hun  (N.  Y.)  53 
(such  action  must  be  brought  by  the  district 
attorney  at  the  request  of  such  officer)  ;  State 
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and  detennine  contests  as  to  fishing  rights  within  their  jurisdiction,^"  and  to  settle 
offenses  against  the  fish  and  game  laws  without  suit  or  prosecution.^^  Under 
some  statutes  a  person  acting  as  guide  of  inland  fisheries  and  game  is  liable  to  a 
penalty  unless  he  is  registered  and  certified  by  the  commissioners  of  such  fish- 
eries and  game.^ 

F.  Penalties  —  l.  In  General.  Penalties  imposed  for  violations  of  the  fish 
and  game  laws  are  regulated  by  such  lavvs,*'  which  must  not  violate  constitu- 
tional provisions  against  excessive  fines  and  punishment.^'  These  statutes  usually 
provide  for  a  specified  fine  or  imprisonment  or  both  ;  ^  or  for  the  seizure  and  sale 
of  vessels  or  appliances  used  in  violation  of  such  laws."'  Before  a  penalty  can  be 
recovered  there  must  be  a  strict  compliance  with  all  the  duties  enjoined  upon 
those  claiming  it.*' 

2.  Who  May  Recover  Penalties.  Under  some  statutes  an  action  or  prosecution 
to  recover  a  penalty  for  a  violation  of  the  fish  and  game  laws  may  be  brought  by 
any  common  informer  in  his  own  name,^'  or  by  the  district  attorney  at  the  instance 
of  the  fish  and  game  warden  or  other  officer  or  committee;*^  but  under  other 


V.  Houghton,  65  Vt.  328,  26  Atl.  112  (holding 
that  under  Rev.  Laws,  §  3871,  as  amended  by 
various  acts  down  to  and  including  the  acts 
of  1892,  a  fish-warden  had  no  authority  to 
begin  a  prosecution  by  complaint  unless  the 
oiTense  was  committed  within  the  town  for 
which  he  was  appointed,  or  unless  the  re- 
spondent was  arrested  by  him  on  view  within 
the  county  of  his  appointment)  ;  Reg.  v. 
Cubitt,  22  Q.  B.  D.  622,  16  Cox  C.  C.  618,  53 
J.  P.  470,  58  L.  J.  M.  C.  132,  60  L.  *r.  Rep. 
N.  S.  638,  37  Wldy.  Rep.  492. 

85.  Reg.  V.  Irish  Fisheries  Inspectors,  Ir.  R. 
10  C.  L.  213.  See  Garnett  v.  Backhouse, 
L.  R.  3  Q.  B.  699,  9  B.  &  S.  306,  37  L.  J. 
Q.  B.  228,  19  L.  T.  Rep.  N.  S.  145,  16  Wkly. 
Rep.  1203,  as  to  appeal  and  costs  from  a  de- 
cision of  fish  commissioners. 

A  fishery  officer  is  ex  officio  a  justice  of  the 
peace  under  some  statutes.  See  O'Brien  v. 
Miller,  29  N.  Brunsw.  114. 

86.  State  v.  Hanna,  99  Me.  224,  58  Atl. 
1061,  holding  also  that  under  Me.  Rev.  St. 
c.  41,  §§  17,  61,  it  is  not  unlawful  for  the 
commissioner  of  sea  and  shore  fisheries  to 
advise,  persuade,  or  urge  an  offender  to  settle ; 
and  he  may  even  go  to  the  extent  of  pointing 
out  that  the  alternative  will  be  a  criminal 
prosecution;  but  that  his  warden  has  no  au- 
thority to  "  settle  "  with  an  offender. 

87.  State  v.  Snowman,  94  Me.  99,  46  Atl. 
815,  80  Am.  St.  Rep.  380,  50  L.  E.  A.  544. 

88.  See  People  v.  Haagen,  139  Cal.  115,  72 
Pac.  836;  Donnell  v.  Joy,  85  Me.  118,  26  Atl. 
1017  (fifty  dollars  for  erecting  a  weir  below 
low-water  mark  in  front  of  another's  shore 
or  flats)  ;  Keene  v.  Giiford,  158  Mass.  120,  32 
N.  E.  946  (treble  damages  for  taking  an- 
other's oysters)  ;  Saunders  v.  Baldy,  L.  R.  1 
Q.  B.  87,  6  B.  &  S.  791,  12  Jur.  N.  S.  334,  35 
L.  J.  M.  C.  71,  13  L.  T.  Rep.  N.  S.  322,  14 
Wkly.  Rep.  177,  118  E.  C.  L.  791.  And  see 
cases  cited  supra,  note  16  e*  seq. 

89.  See  State  v.  De  Lano,  80  Wis.  259,  49 
N.  W.  808.  Five  dollars  for  each  short  lob- 
ster taken  or  sold  (Campbell  v.  Burns,  94  Me. 
127,  46  Atl.  812;  State  v.  Lubee,  92  Me.  418, 
45  Atl.  520),  or  each  prairie  chicken  found 
in  possession  or  under  the  control  of  a  person 


during  the  close-season  (McMahon  v.  State, 
(Nebr.  1904)  97  N.  W.  1035)  is  not  an  ex- 
cessive penalty. 

90.  People  v.  Haagen,  139  Cal.  115,  72 
Pac.  836;  People  v.  Tom  Nop,  124  Cal.  150, 
56  Pac.  786  (Pen.  Code,  §  636)  ;  RoJlins  v. 
Breed,  54  Hun  (N.  Y.)  485,  8  N.  Y.  Suppl. 
48;  State  v.  De  Lano,  80  Wis.  259,  49  N.  W. 
808. 

91.  See  infra,  III,  G. 

93.  Under  a  statute  imposing  a  penalty 
for  neglecting  to  make  and  keep  open  a  suffi- 
cient and  convenient  passageway  through  a 
dam  after  due  notice  to  do  so,  a  notice  to 
make  the  same  "  immediately "  is  not  suffi- 
cient to  support  an  action  for  the  penalty. 
Hancock  v.  Eastern  River  Lock,  etc.,  Co.,  18 
Me.  303. 

93.  State  v.  Decker,  46  Conn.  241  (by 
civil  suit)  ;  Rollins  v.  Breed,  54  Hun  (N.  Y.) 
485,  8  N.  Y.  Suppl.  48;  Drew  v.  Hilliker,  56 
Vt.  641.  See  Com.  v.  Look,  108  Mass.  452, 
indictment.  But  see  Smith  v.  Look,  108  Mass. 
139;  Vinton  v.  Welsh,  9  Pick.  (Mass.)  87. 

A  fish-warden  may  as  a  common  informer 
prosecute  for  violation  of  the  game  laws,  al- 
though the  chosen  freeholders  of  his  coimty 
may  not  have  determined  to  employ  him  so  to 
do.  Hoffman  v.  Peters,  51  N.  J.  L.  244,  17 
Atl.  113. 

Prosecution  by  a  water  bailiff  without  ex- 
press authority  of  the  board  of  conservators 
by  whom  he  is  employed  see  Anderson  v. 
Hamlin,  25  Q.  B.  D.  221,  17  Cox  C.  C.  129,  54 
J.  P.  757,  59  L.  J.  M.  C.  151,  63  L.  T.  Rep. 
N.  S.  168  (overruled  by  section  13  of  the 
Fisheries  Act  (1891)  ;  Pollock  v.  Moses,  17 
Cox  C.  C.  737,  58  J.  P.  727,  63  L.  J.  M.  0. 
116,  70  L.  T.  Rep.  N.  S.  378,  10  Reports  169. 

94.  Roberts  v.  Hatch,  40  Hun  (N.  Y.) 
53,  holding,  however,  that  such  a  statute 
(N.  Y.  Laws  (1880),  c.  591,  §  1,  as  amended 
by  Laws  (1883),  c.  317)  does  not  relate  to 
criminal  proceedings  by  indictment. 

Venue. —  An  action  to  recover  penalties  for 
violation  of  the  game  laws  may  be  brought 
in  his  own  county  by  the  district  attorney  of 
a  county  adjoining  that  in  which  such  penal- 
ties were  incurred.    People  v.  Rouse,  15  N.  Y. 
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statutes  it  can  be  instituted  only  by  such  officer  or  committee.''  A  violation  which 
is  merely  a  matter  between  the  state  and  the  guilty  parties  can  be  prosecuted  by 
the  state  alone.'' 

3.  Defenses.  It  is  no  defense  to  an  action  to  recover  a  penalty  under  the 
fish  and  game  laws  that  searches  and  seizures  of  forfeited  property  under  sncli 
laws  were  not  made  in  the  manner  prescribed  thereby,"  that  defendant  acted 
iona  fide  as  gamekeeper  under  a  person  having  no  authority  to  appoint  him/^  or 
that-  there  has  been  a  criminal  prosecution  for  the  same  offense.''  But  one 
penalty,  however,  can  be  recovered  for  the  same  offense,'  and  where  several  join 
in  committing  it  a  recovery  and  satisfaction  against  one  of  the  offenders  is  a  good 
bar  to  an  action  brought  against  the  other ;  ^  but  if  they  were  acting  severally, 
each  on  his  own  account,  they  would  be  severally  liable  for  the  penalty.' 

4.  Remedies.*  The  proper  remedy  for  recovering  penalties  under  the  various 
fish  and  game  laws  is  a  qui  tarn  action  at  the  instance  of  an  informer,'  an  action 
of  debt,*  a  summary  proceeding,'  and  in  some  jurisdictions  by  indictment'  or 
complaint.' 


Suppl.  414  {distingmshing  People  v.  McDon- 
ald, 108  N.  Y.  655,  15  N.  E.  444  {reversing 
44  Hun  592,  8  N.  Y.  St.  494)  ]. 

95.  Fassett  v.  Geyer,  55  Me.  160,  holding 
also  that  such  an  action  cannot  be  main- 
tained unless  it  appears  that  the  persons 
prosecuting  as  the  fish  committee  were  duly 
sworn.  See  Reg.  v.  Cubitt,  22  Q.  B.  D.  622, 
16  Cox  C.  C.  618,  53  J.  P.  470,  58  L.  J.  M.  C. 
132,  60  L.  T.  Eep.  N.  S.  638,  37  Wklv.  Eep. 
492.  But  under  Me.  Rev.  St.  c.  41,  §§'l7,  61, 
the  commissioner  of  sea  and  shore  fisheries 
may  authorize  one  of  his  wardens  to  demand 
payment  of  a  penalty  incurred.  State  v. 
Hanna,  99  Me.  224,  58  Atl.   1061. 

96.  Clinton  v.  Buell,  55  Conn.  263,  11  Atl. 
38;  Jones  v.  Oemler,  110  Ga.  202,  35  S.  E. 
375  (forfeiture  of  oyster  lease  for  failure  to 
comply  with  the  law  as  to  the  cultivation  of 
territory)  ;  Hastings  v.  Anacortes  Packing 
Co.,  29  Wash.  224,  69  Pac.  776  (penalty  upon 
locators  of  fishing  sites  for  failure  to  furnish 
sworn  statements  of  the  number  and  location 
of  their  traps). 

97.  Campbell  v.  Burns,  94  Me.  127,  46 
Atl.  812. 

98.  Calcraft  v.  Gibbs,  5  T.  R.  19. 

99.  Thompson  v.  Smith,  79  Me.  160,  8 
Atl.  687;  Rollins  v.  Breed,  54  Hun  (N.  Y.) 
485,  8  N.  Y.  Suppl.  48;  People  v.  Boatman, 
40  Misc.  (N.  Y.)  27,  81  N.  Y.  Suppl.  195. 
But  see  Robison  v.  Swift,  69  Mich.  608,  37 
N.  W.  571,  construing  Howell  Anndt.  St. 
g  2203. 

1.  Boutelle  f.  Nourse,  4  Mass.  431;  Mol- 
ten V.  Cheeseley,  1  Esp.  123;  Rex  v.  Lovet, 
7  T.  R.  152;  Rex  v.  Bleasdale,  4  T.  R.  809. 

A  judgment  in  an  action  by  an  individual 
bars  an  action  by  the  fish  and  game  ofScer 
for  the  same  oflfense.  People  v.  Robbins,  39 
Him  (N.  Y.)    137. 

2.  Boutelle  v.  Nourse,  4  Mass.  431. 

3.  Boutelle  v.  Nourse,  4  Mass.  431;  Mc- 
Mahon  v.  State,  (Nebr.  1904)  97  N.  W.  1035. 

4.  Jurisdictions  of  justices  of  the  peace  over 
actions  for  penalties  see  Justices  of  the 
Peace. 

5.  Burnham  v.  Webster,  5  Mass.  266 ;  Drew 
t).  Hilliker,  56  Vt.  641. 


Joinder. —  A  qui  tarn  action  may  be  main- 
tained against  one  or  more  offenders  without 
joining  the  rest.  Burnham  v.  Webster,  5 
Mass.  266. 

6.  State  V.  Hanna,  99  Me.  224,  58  Atl. 
1061;  Donnell  v.  Joy,  85  Me.  118,  26  Atl. 
1017;   Purinton  v.  Ladd,  58  N.  H.  596. 

7.  Colon  V.  Lisk,  153  N.  Y.  188,  47  N.  E. 
302,  60  Am.  St.  Eep.  609  [affirming  13  N.  Y. 
Apj).  Div.  195,  43  N.  Y.  Suppl.  364],  holding, 
however,  that  a  statute  providing  for  the 
summary  seizure  of  any  boat  or  vessel  used 
by  one  person  in  interfering  with  oysters  or 
other  shell-fish  belonging  to  another  and  for 
its  seizure  and  sale,  and  the  payment  of  the 
avails  to  the  commissioner  of  fisheries,  game, 
and  forest,  by  an  exclusive  procedure  before 
a  justice  of  the  peace  with  no  provision  for  a, 
jury  trial,  is  unconstitutional.  See  Morris  v. 
Duncan,  [1899]  1  Q.  B.  4,  62  J.  P.  823,  68 
L.  J.  Q.  B.  49,  79  L.  T.  Rep.  N.  S.  379,  47 
Wkly.  Rep.  96,  as  to  the  time  within  which 
such  proceeding  should  be  had. 

8.  State  V.  Hanna,  99  Me.  224,  58  Atl. 
1061.  The  penalty  for  catching  fish  in  the 
prohibited  season  may  be  recovered  by  indict- 
ment (Com.  V.  Look,  108  Mass.  452;  State  t'. 
Roberts,  59  N.  H.  484 ),  and  the  commissioners 
on  inland  fisheries  need  not  be  the  prosecu- 
tors (Com.  V.  Look,  supra). 

Time. —  The  indictment,  if  a  public  prose- 
cution, may  be  at  any  time  within  two  years 
after  the  date  of  the  ofTense.  State  v.  Rob- 
erts, 59  N.  H.  484. 

9.  State  V.  Hanna,  99  Me.  224,  58  Atl. 
1061;  State  v.  Thrasher,  79  Me.  17,  7  Atl. 
814. 

Indorsement  of  summons. — Where  the  com- 
plaint in  an  action  to  enforce  a  penalty  for 
violation  of  the  game  law  is  seryed  at  the 
same  time  as  the  summons,  it  is  not  neces- 
sary to  indorse  a  reference  to  the  statute  on 
the  summons.  People  i".  Bootman,  40  Misc. 
(N.  Y.)  27,  81  N.  Y.  Suppl.  195. 

Limitation. —  Whether  or  not  a  penalty  for 
killing  a  deer  out  of  season  is  barred  by  the 
statute  of  limitations  cannot  be  raised  on  a 
motion  in  arrest  of  judgment.  State  v. 
Thrasher,  79  Me.  17,  7  Atl.  814. 
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5.  Pleading.  The  declaration  or  complaint  should  charge  the  offense  sub- 
stantially in  the  terms  of  the  statute  imposing  the  penalty.*"  It  must  also  show 
that  the  person  seeking  to  maintain  the  action  is  clearly  within  the  provision  of 
tlie  statute,"  and  must  comply  with  the  rules  against  duplicity.''  But  it  need  not 
allege  to  whom  the  penalty  is  to  go.'' 

6.  Evidence.  PlaintifE  or  prosecutor  must  show  every  fact  necessary  to  con- 
stitute tlie  offense,"  and  which  has  been  alleged."  But  where  possession  of  pro- 
hibited fish  and  game  during  the  close-season  is  once  shown,  it  is,  under  some 
statutes,  prima  facie  proof  of  a  violation  of  the  statute,  and  casts  upon  the 
possessor  the  burden  of  showing  that  his  possession  is  lawful.'* 

7.  Verdict  and  Judgment.  The  verdict  must  be  in  accordance  with  the  evi- 
dence "  and  allegations."  Under  some  statutes  costs  in  favor  of  defendant  in  such 
actions  must  be  awarded  against  the  state."  The  judgment  for  such  penalty  can 
be  enforced  by  execution  against  the  person  of  defendant.*' 

8.  Disposition  of  Proceeds.  It  is  usually  provided  that  the  penalties  recovered 
shall  be  paid  over  to  certain  commissioners  or  officers,'^'  and  the  proceeds  thereof 


10.  state  V.  Geer,  61  Conn.  144,  22  Atl. 
1012,  13  L.  R.  A.  804  [affirmed  in  161  U.  S. 
519,  16  S.  Ct.  600,  40  L.  ed.  793];  Blyden- 
burgh  V.  Miles,  39  Conn.  484 ;  State  v.  Whit- 
ten,  90  Me.  53,  37  Atl.  331 ;  Penobscot  County 
V.  Treat,  16  Me.  378;  Chew  v.  Thompson,  9 
N.   J.  L.  249. 

An  afSdavit  before  a  justice  of  the  peace 
charging  defendant  with  taking  fish  with  a 
spear  "  on  or  about "  a  certain  date  in  April 
is  sufficient  under  a  statute  prohibiting  the 
taking  of  fish  with  gig  or  spear  at  any  time 
between  March  and  December.  Stuttsman  v. 
State,  57  Ind.  119. 

Intent  must  be  directly  alleged  where  it 
is  the  essence  of  the  particular  offense.  At- 
wood  V.  Caswell,  19  Pick.    (Mass.)   493. 

11.  Chew  V.  Thompson,  9  N.  J.  L.  249. 

12.  State  V.  Adams,  78  Me.  486,  7  Atl. 
267;  Purinton  v.  Ladd,  58  N.  H.  596  (hold- 
ing, however,  that  a  declaration  for  the  re- 
covery of  a  penalty  for  the  catching  of  twenty 
trout  on  the  same  day,  from  the  same  brook, 
is  not  bad  for  duplicity)  ;  Laxton  v.  Jefferies, 
58  J.  P.  318. 

13.  State  V.  Thrasher,  79  Me.  17,  7  Atl. 
814;  People  v.  Bootman,  40  Misc.  (N.  Y.)  27, 
81  N.  Y.  Suppl.  195.  See  Com.  v.  McCurdy, 
5  Mass.  324. 

14.  People  V.  Dunston,  84  N.  Y.  Suppl. 
257,  evidence  insufficient  to  show  illegal  pos- 
session. In  a  complaint  for  taking  "  young  " 
lobsters  less  than  a  specified  length  the  law 
assumes  that  lobsters  under  that  length  are 
young,  and  the  complainant  is  not  obliged  to 
prove  that  fact.  Thompson  v.  Smith,  79  Me. 
160,  8  Atl.  687. 

The  guilt  of  defendant  need  not  be  proved 
beyond  a  reasonable  doubt.  Campbell  v. 
Burns,  94  Me.   127,  46  Atl.  812. 

For  form  of  instruction  as  to  the  degree 
of  proof  in  an  action  to  recover  a  penalty  for 
baving  in  possession  short  lobsters  see  Camp- 
bell V.  Burns,  94  Me.  127,  46  Atl.  812. 

15.  Ackley  v.  Dennison,  22  Me.  168. 

16.  Illinois. —  Merritt  v.  People,  169  111. 
218,  48  N.  E.  325  [affirming  68  111.  App.  273]. 

Kentucky. —  Com.  v.  Chase-Davidson  Co., 
22  Ky.  L.  Rep.  727,  58  S.  W.  609. 
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Massachusetts. —  Com.  v.  Savage,  155  Mass. 
278,  29  N.  E.  468;  Com.  v.  Barber,  143  Mass. 
560,  10  N.  E.  330;  Com.  v.  Hall,  128  Mass. 
410,  35  Am.  Rep.  387. 

Michigan. —  People  v.  O'Neil,  71  Mich.  325, 

39  N.  W.  1. 

'New  York. — People  v.  Buffalo  Fish  Co.,  164 
N.  Y.  93,  58  N.  E.  24,  79  Am.  St.  Rep.  622, 
52  L.  R.  A.  803  [affirming  30  Misc.  130,  62 
N.  Y.  Suppl.  543] ;  People  v.  Gerber,  92  Hun 
554,  36  N.  Y.  Suppl.  720 ;  People  V.  Bootman, 

40  Misc.  27,  81  N.  Y.  Suppl.  195. 
Pennsylvania. —  Com.  v.  Wilkinson,  139  Pa. 

St.  298,  21  Atl.  14-. 

17.  People  V.  McNiel,  8  N.  Y.  Suppl.  371, 
verdict  held  contrary  to  evidence. 

18.  Thompson  v.  Smith,  79  Me.  160,  8 
Atl.  687,  holding,  however,  that  where  the 
writ  or  indictment  alleges  in  one  count  the 
illegal  possession  of  a  definite  number  of 
lobsters,  the  verdict  may  be  for  any  number 
less  than  the  whole  number  alleged,  and  the 
penalties  be  proportionate  with  the  finding. 

19.  Where  a  statute  provides  that  all  such 
penalties  may  be  sued  for  and  recovered  in 
the  name  of  the  people,  and  that  out  of  the 
money  recovered  shall  be  paid  the  expenses  of 
the  action  for  Tiolating  the  game  laws,  such 
actions  are  for  the  benefit  of  the  people 
against  whom  costs  in  favor  of  defendant 
must  be  awarded,  and  the  bill  of  costs  must 
be  certified  by  the  attorney-general  as  pro- 
vided by  statute.  People  v.  Rosedale,  76 
Hun  (N.  Y.)  112,  27  N.  Y.  Suppl.  825  [af- 
firmed in  142  N.  Y.  670,  37  N.  E.  571  {dis- 
tinguishing People  V.  Alden,  112  N.  Y.  117, 
19  N.  E.  516)].  See  State  v.  De  Lano,  80 
Wis.  259,  49  N.  W.  808. 

County. —  Where  costs  are  awarded  to  de- 
fendant, judgment  must  be  rendered  against 
the  county  in  which  the  violation  occurred, 
although  the  action  is  prosecuted  in  an  ad- 
joining county.  People  v.  Smith,  20  N.  Y. 
Suppl.   332. 

20.  Rollins  v.  Breed,  54  Hun  (N.  Y.)  485, 
8  N.  Y.  Suppl.  48. 

21.  People  V.  Crennan,  141  N.  Y.  239,  36 
N.  E.  187. 

A  mandamus,  however,  may  not  be  issued 
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be  divided  in  specified  proportions  between  tlie  state,  and  the  informer  or  officer 
securing  the  apprehension  and  conviction  of  the  offender.''' 

G.  Searches  and  Seizures.  Under  some  statutes,  nets,  seines,  and  other 
appliances,^^  being  used  in  violation  of  the  fish  and  game  laws,  may  by  proper 
proceedings  be  seized  and  sold  by  the  fish  and  game  warden,  or  other  proper 
officer,  as  may  also  the  fish,  game,  i" urs,  etc.,  unlawfully  taken  or  possessed.''^  But 
if  such  officer  exceeds  or  acts  without  proper  authority  in  making  the  seizure,  an 
action  of  trespass  or  in  tort  may  be  maintained  against  him  by  the  injured  party."" 


on  the  relation  of  such  a  board  to  compel  a 
justice  of  the  peace  to  pay  over  fines  collected 
by  him,  where  the  relator  has  an  adequate 
remedy  at  law,  the  remedy  provided  by  the 
statute.  People  v.  Crennan,  141  N.  Y,  239, 
36  N.  E.  187. 

22.  Com.  V.  Drain,  99  Ky.  162,  35  S.  W. 
269,  18  Ky.  L.  Eep.  50;  Vinton  v.  Welsh,  0 
Pick.  (Mass.)  87;  Roberts  v.  Hatch,  40  Hun 
(N.  Y.)  53;  People  v.  Smith,  20  N.  Y. 
Suppl.  332. 

23.  California. —  See  leck  v.  Anderson,  57 
Cal.  251,  40  Am.  Rep.  115,  holding  Pen.  Code, 
§  636,  unconstitutional  and  void  in  so  far  as 
it  provides  for  the  forfeiture  and  destruction 
or  sale  of  such  nets  without  a  judieikl  hear- 
ing. 

Maine. —  State  v.  Adams,  78  Me.  486,  7 
Atl.  267. 

New  Jersey. —  Weller  j;.  Snover,  42  N.  J.  L. 
341. 

Vermont. —  Sheets  v.  Atherton,  62  Vt.  229, 
19  Atl.  926. 

Wisconsin. —  Bittenhaus  v.  Johnston,  92 
Wis.  588,  66  N.  W.  805,  32  L.  R.  A.  380. 

United  States. —  Lawton  v.  Steele,  152 
U.  S.  133,  14  S.  Ct.  499,  38  L.  ed.  385  [af- 
firming 119  N.  Y.  226,  23  N.  E.  878,  16  Am. 
St.  Rep.  813,  7  L.  R.  A.  134  (affirming  6 
N.  Y.  Suppl.  15)]. 

England. —  Ruther  v.  Harris,  1  Ex.  D.  97, 
45  L.  J.  M.  C.  103,  33  L.  T.  Eep.  N.  S.  825, 
holding  that  catching  a  fish  is  not  a  con- 
dition precedent  to  the  forfeiture  of  a  net 
used  in  violation  of  such  a  statute.  Williams 
V.  Blackwall,  2  H.  &  C.  33,  9  Jur.  N.  S.  579, 
32  L.  J.  Exch.  174,  8  L.  T.  Rep.  N.  S.  252,  11 
Wkly.  Rep.  621. 

Canada. —  Mowat  v.  McFee,  5  Can.  Sup. 
Ct.  66 ;  Bayer  v.  Kaizer,  26  Nova  Scotia  280. 

See  23  Cent.  Dig.  tit.  "Fish,"  §  31;  24 
Cent.  Dig.  tit.  "  Game,"  §  10. 

Pleading  and  proof. —  Under  a  statute  de- 
claring a  forfeiture  of  fishing  nets  found  in 
certain  waters  without  the  owner's  name  at- 
tached thereto,  it  is  sufficient  to  allege  the 
use  of  a  net  unmarked,  and  ownership  need 
not  be  proved.  State  v.  Adams,  78  Me.  486, 
7  Atl.  267. 

A  warden's  destruction  of  a  net  or  trap 
so  seized  can  be  questioned  by  the  state  only. 
Weller  v.  Snover,  42  N.  J.  L.  341. 

24.  Hombeke  v.  White,  (Colo.  App.  1904) 
76  Pac.  926;  England  v.  Joannette,  23  Can. 
Sup.  Ct.  415  (furs  taken  in  violation  of 
Quebec  Rev.  St.  arts.  1405,  1409,  may  be 
seized  by  a  gamekeeper  without  a  search 
warrant,  and  brought  before  a  justice  of  the 
peace  for  examination) ;  Joannette  v.  Hudson 
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Bay  Co.,  3  Quebec  Q.  B.  211  [reversing  4 
Quebec  Super.  Ct.  127]. 

Game  killed  by  Indians  on  their  reserva- 
tions when  in  possession  of  a  common  car- 
rier for  shipment  to  another  state  may  be 
seized  by  the  game  warden  under  a  statute 
prohibiting  the  shipment  of  game  from  the 
state.  Selkirk  v.  Stephens,  72  Minn.  335,  75 
N.  W.  386,  40  L.  R.  A.  759. 

Jurisdiction  of  a  justice  of  the  peace  to 
declare  a  forfeiture  of  furs,  etc.,  illegally 
taken  and  the  proper  course  of  procedure  be- 
fore him  sea  England  v.  Joannette,  23  Can. 
Sup.  Ct.  415;  Joannette  v.  Hudson  Bay  Co., 
3  Quebec  Q.  B.  211  [reversing  4  Quebec  Super. 
Ct.  127]. 

The  pendency  of  a  libel  against  goods  so 
seized  is  a  bar  to  an  action  by  the  owner  of 
the  property  seized  for  damages  arising  from 
such  seizure.  Williams  v.  Delano,  155  Mass. 
10,  28  N.  E.  1122. 

Searches  and  seizures  of  game  and  appli- 
ances under  25  &  26  Vict.  c.  114,  §  2,  see 
Lloyd  V.  Lloyd,  14  Q.  B.  D.  725,  15  Cox  C.  C. 
767,  49  J.  P.  630,  53  L.  T.  Rej).  N.  S.  536,  33 
Wkly.  Rep.  457  [distinguishing  Turner  v. 
Morgan,  L.  R.  10  C.  P.  587,  44  L.  J.  M.  C. 
161,  33  L.  T.  Rep.  N.  S.  172,  23  Wkly.  Rep. 
659;  Clarke  v.  Crowder,  L.  R.  4  C.  P.  638, 
38  L.  J.  M.,C.  118,  17  Wkly.  Rep.  857];  Reg. 
V.  Spencer,  3  F.  &  F.  857. 

25.  Staples  v.  Peabody,  83  Me.  207,  22 
Atl.  113  (holding  that  defendant  in  such  case 
cannot  justify  his  acts  under  a  statute  which 
has  been  repealed)  ;  James  v.  Wood,  82  Me. 
173,  19  Atl.  160,  8  L.  R.  A.  448;  Averill  v. 
Chadwick,  153  Mass.  171,  26  N.  E.  441  (hold- 
ing that  the  fact  that  the .  possession  of  the 
person  exposing  game  for  sale  is  illegal  does 
not  prevent  him  from  maintaining  an  action 
for  their  wrongful  seizure)  ;  Neal  v.  Norse, 
134  Mich.  186,  -96  N.  W.  14  (seizing  and  de- 
stroying  nets   under   an   invalid   judgment). 

Trespass  may  be  maintained  against  a  fish 
officer  who  seizes  a  net  unlawfully  placed, 
without  instituting  the  legal  proceedings  re- 
quired by  statute  (Russell  v.  Hanscomb,  15 
Gray  (Mass.)  166),  who  destroys  a  trap, 
which  does  not  constitute  a  public  nuisance 
(Boatwright  v.  Bookman,  Rice  (S.  C.)  447), 
who  seizes  the  fishing  appliances  of  a  riparian 
owner  whilst  in  the  exercise  of  his  exclusive 
right  of  fishery  (Bulbrook  v.  Goodere,  3  Burr. 
1768;  Venning  v.  Steadman,  9  Can.  Sup.  Ct. 
206),  or  who  improperly  seizes  a  quantity 
of  fish  illegally  caught  (O'Brien  v.  Miller,  29 
N.  Brunsw.  114). 

Liberating  game  unlawfully  taken  by  an 
officer  without  a  proper  warrant  interferes 
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A  vessel  engaged  in  illegal  fishing  may  be  searched  and  after  proper  proceedings 
be  declared  forfeited  and  destroyed  or  sold,"^  at  any  time  after  the  illegal  transac- 
tion,^ although  the  owner  is  not  implicated  in  the  offense,  and  the  vessel  is  so 
employed  without  his  knowledge  or  consent.*^ 

H.  Criminal  Prosecutions  —  1.  In  General.  Prosecutions  for  violation  of 
fish  and  game  laws  must  be  in  accord  with  the  statutes  prescribing  the  offenses.'* 
The  person  or  officer  indicated  by  these  statutes  must  institute  the  proceedings.*' 
Where  not  indictable  these  offenses  are  usually  triable  before  a  magistrate  as 
other  misdemeanors,*'  and  are  sometimes  rendered  indictable  by  a  refusal  to  pay 
the  penalty  assessed  by  him."*  Parties  concurring  in  a  violation  of  statute  may 
be  prosecuted  together.^ 

2,  Indictment,  Information,  or  Complaint.^    A  complaint  or  indictment  in  the 


with  no  legal  right  or  title  of  a  person  il- 
legally holding  it  captive  and  gives  him  no 
right  of  action  against  the  officer.  James  v. 
Wood,  82  Me.  173,  19  Atl.  160,  8  L.  E.  A. 
448. 

A  deputy  of  game  commissioners  acting 
■without  a  proper  warrant  or  order  from  the 
court  and  seizing  game  unlawfully  exposed 
for  sale  is  liable  as  for  a  conversion.  Averill 
f.  Chadwick,  153  Mass.  171,  26  N.  E.  441. 

Proof. —  One  in  lawful  possession  of  skins 
for  the  purpose  of  tanning  is  not  required  to 
prove  in  an  action  to  recover  the  same  or 
their  value  from  the  game  warden  who  took 
possession  thereof  that  the  animals  from 
which  such  skins  were  taken  were  lawfully 
killed.  Linden  v.  McCormack,  90  Minn.  337, 
96  N.  W.  785. 

26.  State  v.  Mister,  5  Md.  11;  State  v. 
Loper,  46  N.  J.  L.  321,  322  (seizure  and  sale 
of  unlicensed  boat  used  in  planting  and  tak- 
ing oysters)  ;  Hancy  v.  Compton,  36  N.  J.  L. 
507  (vessels  unlawfully  taking  oysters)  ; 
Colon  r.  Lisk,  153  N.  Y.  188,  47  N.  E.  302,  60 
Am.  St.  Rep.  609  [afprmimg  13  N.  Y.  App. 
Div.  195,  43  N.  Y.  Suppl.  364]  (vessel  violat- 
ing oyster  laws)  ;  Boggs  v.  Com.,  76  Va.  989. 
See  The  Ann,  8  Fed.  923,  5  Hughes  292. 

Where,  on  a  petition  for  the  proceeds  of  sale 
of  forfeited  vessels,  the  issue  is  whether  the 
petitioners  owned  the  vessels  at  the  time  of 
the  violation,  the  record  of  conviction  is  ir- 
relevant.    Com.  V.  Mister,  79  Va.  5. 

Under  a  statute  forfeiting  merely  the  ves- 
sel employed  in  unlawfully  dredging  for  oys- 
ters the  state  acquires  no  title  to  oysters 
found  on  such  a.  vessel.  McCandlish  v.  Com., 
76  Va.  1002. 

Forfeiture  of  foreign  vessels  fishing  in 
Canadian  waters  in  violation  of  Can.  Rev. 
St.  c.  94,  see  The  Ship  Frederick  Gerring, 
Jr.  V.  Reg.,  27  Can.  Sup.  Ct.  271  [affirming 
5  Can.  Exch.  164] ;  The  Henry  L.  Phillips  v. 
'Reg.,  25  Can.  Sup.  Ct.  691;  The  Grace,  4  Can. 
Exch.  283;  The  Franklin  Schenke,  2  Stock. 
Viee-Adm.  (N.  Brunsw.)  169;  The  Samuel 
Gilbert,  2  Stock.  Vice-Adm.  (N.  Brunsw.) 
167. 

Production  of  power. —  A  water  bailiff  or 
other  officer  having  power  to  search  boats, 
etc.,  used  in  illegal  fishing  must  produce  the 
instrument  of  his  appointment  before  at- 
tempting to  exercise  hia  power.  Barnacott  v. 
Passmore,  19  Q.  B.  D.  75,  51  J.  P.  821,  56 
L.  J.  M.  C.  99,  35  Wkly.  Rep.  812;  Cowler  V. 
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Jones,  54  J.  P.  660.  And  see,  generally, 
Seabches  and  Seiztjbes. 

Appeal  from  a  judgment  of  a  justice  con- 
demning a  vessel.    State  v.  Mister,  5  Md.  11. 

Forfeiture  of  vessels  unlawfully  fishing  for 
seals,  etc.,  see  supra,  II,  H,  2. 

27.  Day  v.  Compton,  37  N.  J.  L.  514, 
even  though  not  employed  in  an  illegal  act 
at  the  time. 

28.  Boggs  V.  Com.,  76  Va.  989.  But  see 
The  J.  W.  French,  13  Fed.  916,  5  Hughes  429. 

29.  Reg.  V.  Plows,  26  Ont.  339. 
Cumulative   remedies. —  A   special   remedy 

by  removal  for  obstruction  of  the  passage 
of  fish  is  merely  cumulative  to  an  indictment 
for  nuisance.  Com.  v.  Ruggles,  10  Mass. 
391.  And  see  State  v.  Meek,  112  Iowa  338,  84 
N.  W.  3,  84  Am.  St.  Rep.  342,  51  L.  R.  A. 
414. 

30.  Osborn  v.  Charlevoix  Clr.  Judge,  114 
Mich.  655,  72  N.  W.  982;  Hargreavcs  v. 
Hilliam,  58  J.  P.  655  (holding  that  evidence 
of  authority  should  be  adduced)  ;  Reg.  v. 
Turner,  58  J.  P.  320. 

Security  for  costs  need  not  be  given  by 
a  private  prosecutor.  State  v.  Lewis,  5  Ohio 
S.  &  C.  PI.  Dec.  371,  5  Ohio  N.  P.  394. 

31.  State  V.  Sinnott,  89  Me.  41,  35  Atl. 
1007;  Com.  v.  Prescott,  151  Mass.  60,  23 
N.  E.  729,  holding  that  the  offense  of  taking 
smelts  except  with  hook  and  line,  which  is 
punishable  by  a  fine  under  the  Pub.  St.  c.  91, 
§  58,  may,  under  St.  ( 1885 )  c.  322,  be  prose- 
cuted by  a  complaint  to  a  district  court.  And 
see  State  v.  Meek,  112  Iowa  338,  84  N.  W.  3, 
84  Am.  St  Rep.  342,  51  L.  R.  A.  414.  But 
see  Schroder  v.  Ehlers,  31  N.  J.  L.  44,  hold- 
ing that  under  the  game  laws  non-residents 
cannot  be  convicted  upon  the  view  of  a  jus- 
tice. 

Where  the  circuit  court  has  original  juris- 
diction, the  indictment  need  not  show  that 
defendant  was  arraigned  before  a  justice  and 
elected  to  be  tried  by  the  circuit  court, 
Jones  V.  State,  68  Md,  613,  13  Atl.  381. 

32.  Com.  V.  Boettcher,  10  Pa.  Dist.  101, 
24  Pa.  Co.  Ct  456,   10  Kulp  155. 

Conviction  by  a  justice  of  the  peace  is  a 
prerequisite  to  the  jurisdiction  of  the  court 
of  quarter  sessions.  Com.  v.  Owens,  7  Montg. 
Co.  Rep.  (Pa.)  144;  Com.  v.  Baylor,  5  L.  T. 
N.   S.    (Pa.)    93. 

33.  Com.  V.  Weatherhead,  110  Mass,  175. 

34.  Indictments  and  informations  gener- 
ally see  Indictments  and  Infobmations, 
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language  of  the  statute  is  sufficient  where  it  identifies  the  offense.''  In  case  it 
does  not,  other  incidents  of  time,  place,  and  circumstance  must  be  added.'^  Excep- 
tions and  provisos  which  form  a  part  of  the  definition  of  the  offense  must  be 
negatived.^'  Other  exceptions,  whether  contained  in  the  same  or  other  statutes, 
are  matters  of  defense  which  need  not  be  anticipated.^  The  indictment  or  com- 
plaint must  state  all  the  essential  elements  of  the  offense  as  defined  by  the  stat- 
ute under  which  it  is  drawn.''    It  must  as  in  case  of  other  offenses  be  positive  and 


35.  Maine. —  State  v.  Whitten,  90  Me.  53, 
37  Atl.  331,  holding  sufficient  an  indictment 
for  transporting  trout  not  in  possession  of 
owner. 

Maryland. —  Dickhaut  v.  State,  85  Md.  451, 
37  Atl.  21,  60  Am.  St.  Eep.  332,  36  L.  E.  A. 
765;  Jones  v.  State,  68  Md.  613,  13  Atl.  381, 
holding  additional  averments  descriptive  of 
vessels  engaged  in  oyster  fishing  unnecessary. 

Massachusetts. —  Com.  v.  Hodgkins,  170 
Mass.  197,  49  N.  E.  97  (holding  that  a  com- 
plaint charging  the  possession  of  lobsters  was 
sufficient  to  include  dead  lobsters)  ;  Com.  v. 
Prescott,  151  Mass.  60,  23  N.  E.  729 ;  Com.  v. 
Eichardson,  142  Mass.  71,  7  N.  E.  26. 

New  Jersey. —  State  v.  American  Forcite 
Powder  Mfg.  Co.,  50  N.  J.  L.  75,  11  Atl.  127, 
holding  it  unnecessary  to  specify  the  kind 
of  acid  discharged  into  a  lake. 

Ohio. —  State  v.  Owen,  4  Ohio  S.  &  C.  PI. 
Dec.  163,  3  Ohio  N.  P.  181,  holding  an  in- 
dictment in  the  language  of  the  statute  pun- 
ishing the  maintaining  of  a  net  within  half 
a  mile  of  the  mouth  of  any  creek  flowing  into 
Lake  Erie  insufficient. 

Pennsylvania. —  Werfel  v.  Com.,  5  Binn.  65. 

Rhode  Island. —  State  v.  Taylor,  13  E.  I. 
541,  holding  that  an  indictment  for  the  wrong- 
ful taking  and  carrying  away  of  oysters  from 
a  private  oyster  bed  need  not  allege  the  owner- 
ship of  such  oysters. 

Vermont. —  State  v.  Smith,  61  Vt.  346,  17 
Atl.  492,  holding  that  an  information  based 
on  the  taking  of  fish  prohibited  by  statute 
need  not  aver  the  destruction  of  the  fish. 

See  23  Cent.  Dig.  tit.  "  Fish,"  §  28. 

Public  statute  need  not  be  recited.  Com. 
V.  McCurdy,  5  Mass.  324. 

36.  Updegraff  v.  Com.,  6  Serg.  &  E.  (Pa.) 
5,  holding  that  an  indictment  charging  de- 
fendant with  the  erection  of  divers  fish- 
dams,  etc.,  was  too  general,  since  each  erec- 
tion was  a  distinct  offense,  and  the  special 
manner  of  each  should  have  been  set  forth 
with  reasonable  certainty,  although  the  form, 
dimensions,  and  materials  of  which  it  was 
composed  need  not  have  been  stated. 

37.  Kentucky.— Com.  v.  Bell,  30  S.  W. 
997,  17  Ky.  L.  Eep.  277,  holding  it  necessary 
to  aver  that  a  net  was  not  a  "  dip  net." 

Maine.— Sta.te  v.  Turnbull,  78  Me.  392,  6 
Atl.  1,  holding  that  a  complaint  must  show 
that  fishing  was  in  prohibited  waters. 

New  Jersey. — Jacobus  v.  Meskill,56  N.  J.  L. 
255,  28  Atl.  383. 

Pennsylvania. —  Com.  v.  Clauss,  5  Pa.  Dist. 
658. 

Texas. —  Holtzgraft  v.  State,  23  Tex.  App. 
404,  5  S.  W.  117. 

See  23  Cent.  Dig.  tit.  "  Fish,"  §  28. 

Sufficiency  of  negation  of  size  of  seine. 
State  V.  Murray,  84  Me.  135,  24  Atl.  789. 


38.  Com.  V.  Drain,  99  Ky.  162,  35  S.  W. 
269,  18  Ky.  L.  Eep.  50;  Com.  v.  Bell,  30 
S.  W.  997,  17  Ky.  L.  Eep.  277  (holding  that 
it  was  not  necessary  to  aver  a  seine  was  not 
a  minnow  seine)  ;  State  v.  Skolfleld,  86  Me. 
149,  29  Atl.  922  (holding  it  not  necessary 
to  negative  that  trout  were  taken  for  per- 
mitted purposes);  Com.  v.  Eichardson,  142 
Mass.  71,  7  N.  E.  26;  State  v.  Eldredge,  71 
Vt.  374,  45  Atl.  753;  State  v.  Smith,  61  Vt. 
346,  17  Atl.  492. 

39.  Alaiama. —  Underwood  v.  State,  19 
Ala.  532. 

California. —  In  re  Asbil,  104  Cal.  205,  37 
Pac.  863,  that  the  evidence  of  sex  had  been 
removed  from  deer  skins. 

Georgia. —  Harris  v.  State,  110  Ga.  887,  SB' 
S.  E.  232,  that  doves  were  killed  at  the  placa 
where  baited. 

Maryland. —  State  v.  Insley,  64  Md.  28,  20' 
Atl.  1031  (that  oysters  carried  without  license- 
were  taken  in  waters  of  the  state)  ;  Phipps  ». 
State,  22  Md.  380,  85  Am.  Dec.  654  (facts 
showing  that  an  appropriated  oyster  bed  was. 
duly  located). 

Missouri. —  State  v.  Gilmore,  141  Mo.  506, 
42  S.  W.  817  (indictment  insufficient  ^"hich 
alleged  that  a  dam  was  constructed  without 
a.  chute  "  not  so  situated  that  the  main  cur- 
rent of  water  cannot  pass  over  "  where  the 
statute  punished  an  opposite  state  of  facts)  ; 
State  V.  Griffin,  89  Mo.  49,  1  S.  W.  87  (in- 
dictment insufficient  which  did  not  allege  that 
the  apron  or  chute  of  a  dam  was  so  arranged 
as  not  to  allow  the  passage  of  fiah  each  way 
when  the  stream  was  swollen  beyond  its  or- 
dinary size). 

New  Jersey. —  State  t;.  Corson,  65  N.  J.  L. 
502,  47  Atl.  500  (that  a  lease  of  an  oyster 
bed  was  made  by  the  oyster  commission  in  a 
prosecution  for  dredging  on  beds  leased  from 
the  state)  ;  Polhamus  v.  State,  57  N.  J.  L. 
348,  30  Atl.  480  (that  an  illegal  taking  of 
oysters  was  from  waters  to  which  the  stat- 
ute applied) ;  State  v.  Post,  55  N.  J.  L.  264, 
26  Atl.  683;  State  v.  American  Forcite  Pow- 
der Mfg.  Co.,  50  N.  J.  L.  75,  11  Atl.  127. 

New  York. —  People  v.  Lowndes,  130  N.  Y. 
455,  29  N.  E.  751  [reversing  55  Hun  469,  8 
N.  Y.  Suppl.  908],  that  a  non-resident  planted 
oysters  for  his  own  benefit  or  that  of  a  non- 
resident employer. 

Texa^. —  Taylor  v.  State,  (Cr.  App.  1900) 
55  S.  W.  832,  that  fish  were  dynamited  in 
fresh  water. 

Virginia. —  Morgan  v.  Com.,  26  Gratt.  992. 

Washington. —  State  v.  Tabell,  10  Wash. 
498,  39  Pac.   101. 

See  23  Cent.  Dig.  tit.  "Pish,"  §  28. 

Allegations  that  an  act  was  unlawful,  the 
statute  making  it  so,  are  unnecessary  (State 
V.  Skolfield,  86  Me.   149,  29  Atl.  922),  espe- 
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direct,^  and  not  in  the  alternative."  The  time  and  place  of  the  offense  must  be 
laid  with  the  certainty  necessary  in  other  offenses/^  and  where  the  offense  is  of 
local  character  it  must  be  proved  as  laid,  although  the  description  as  to  place 
is  unnecessarily  minute.*^  A  specific  allegation  of  the  manner  of  commission  of 
the  offense "  or  of  ownership  ^^  must  be  proved  as  laid.  Separate  offenses  in  the 
statute  are  properly  alleged  in  separate  counts.^^  A  complaint  or  indictment 
is  not  duplicitous  where  the  acts  charged  constitute  but  one  offense,^'  or  where 
acts  tending  to  charge  a  separate  offense  may  be  rejected  as  surplusage."  Where 
the  statute  makes  varioiis  acts  enumerated  in  the  alternative  punishable,  they  may 
be  charged  conjunctively.*' 

3.  Evidence.^    Tlie  rales  of  evidence  governing  criminal  prosecutions  gen- 
erally are  applicable  to  prosecutions  for  violations  of  fish  and  game  laws.^^ 


■cially  where  the  act  is  laid  "  contrary  to 
form  of  the  statute"  (State  v.  Tibbetta,  86 
Me.   189,  29  Atl.  979). 

"Maliciously"  is  not  an  essential  aver- 
ment where  malice  is  not  made  an  element 
of  the  offense  by  the  statute.  State  v.  Tib- 
betts,  86  Me.  189,  29  Atl.  979. 

40.  Underwood  v.  State,  19  Ala.  532 ;  Ew  p. 
Peterson,  119  Cal.  578,  51  Pac.  859  (hold- 
ing bad  a,  complaint  which,  while  alleging 
use  of  a  gun  of  prohibited  caliber,  did  not 
allege  its  use  for  killing  game)  ;  State  v. 
Dunning,  83  Me.  178,  22  Atl.  109  (holding  an 
averment  that  defendant  had  in  his  posses- 
sion certain  lobsters  "  being  less  than  ten  and 
one-half  inches  long  "  was  suiEcient,  although 
in  a  participial  form,  and  holding  also  that 
an  averment  that  he  "  did  catch "  certain 
lobsters  showed  thev  were  alive  when  caught) ; 
State  V.  Trefethen,"'(1887)  8  Atl.  547;  State 
€.  Bennett,  79  Me.  55,  7  Atl.  903.  But  see 
People  V.  Haagen,  139  Cal.  115,  72  Pac.  836, 
holding  the  omission  of  the  word  "  did "  in 
a,  charge  of  having  possession  of  salmon  im- 
material. Compm-e  People  v.  Hannah,  92 
Hun  (N.  Y.)  476,  37  N.  Y.  Suppl.  702,  hold- 
ing an  averment  of  belief  that  certain  unde- 
scribed  oflfenses  had  been  committed  insuf- 
ficient to  confer  jurisdiction,  so  that  a,  wit- 
ness could  not  be  charged  with  contempt  on 
refusal  to  testify. 

41.  Venturio  v.  State,  37  Tex.  Cr.  653, 
40  S.  W.  974,  holding  that  an  information 
charging  the  catching  of  fish  or  terrapin  or 
both  fish  and  terrapin  in  a  drag-seine  or 
set  net  is  fatally  defective. 

42.  Kansas. —  State  v.  Stunkle,  41  Kan. 
456,  21  Pac.  675,  holding  sufficient  a,  de- 
scription of  a  dam  as  located  at  a  certain 
mill  in  a  certain  county  and  state. 

Maine.— State  v.  Cottle,  70  Me.  198,  hold- 
ing an  averment  of  an  attempt  to  take  fish 
"  in  the  Penobscot  river  between  the  Bucks- 
port  R.  R.  Bridge  and  the  waterworks  dam  " 
insufficient  to  show  that  the  act  was  in  an 
unlawful  place. 

Michigan. — People  v.  Van  Maren,  126  Mich. 
103,  85  N.  W.  240,  holding  that,  although 
venue  was  laid  in  a  certain  township,  the 
offense  might  be  shown  to  have  been  com- 
mitted anywhere  in  the  county. 

Mississippi. —  Conrad  r.  State,  80  Miss. 
229,  31  So.  709,  holding  it  unnecessary  to 
locate  by  headlands  or  otherwise  the  speci- 
fied place  of  oyster  dredging. 
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New  Jersey. —  State  v.  Nelson,  65  N.  J.  L. 
500,  47  Atl.  500,  holding  that  where  a  line 
was  located  as  a  matter  of  fact,  it  was  not 
material  that  it  was  alleged  to  have  been 
located  by  statute. 

See  24  Cent.  Dig.  tit.  "  Game,"  §  28. 

Reference  to  a  preceding  count  may  suffice 
as  an  averment  of  time  and  place.  Jones  v. 
State,  68  Md.  613,  13  Atl.  381. 

43.  Keoun  v.  State,  64  Ark.  231,  41  S.  W. 
808;  State  v.  Weeks,  88  Mo.  App.  263. 

44.  Gill  V.  State,  (Tex.  Cr.  App.  1903)  76 
S.  W.  575,  holding  that  where  it  was  spe- 
cifically charged  that  the  offense  was  com- 
mitted by  exploding  dynamite  in  the  water, 
a  conviction  cannot  be  sustained  in  the  ab- 
sence of  definite  evidence  that  the  substance 
exploded  was  dynamite. 

45.  Johnson  v.  State,  114  Ga.  790,  40  S.  B. 

807.  And  see  Com.  v.  Weatherhead,  110  Mass. 
175. 

46.  Com.  V.  Boettcher,  10  Pa.  Dist.  101, 
24  Pa.  Co.  Ct.  456,  10  Kulp  155. 

47.  State  v.  Snowman,  94  Me.  99,  46  Atl. 
815,  80  Am.  St.  Rep.  380,  50  L.  R.  A.  544: 
State  V.  Dunning,  83  Me.  178,  22  Atl.  109, 
sustaining  a  charge  that  defendant  caught 
and  had  in  his  possession  certain  lobsters,  the 
offense  being  in  not  liberating  the  lobsters 
under  a  certain  size. 

48.  State  v.  Thomas,  90  Me.  223,  38  Atl. 
144;  State  v.  Adams,  78  Me.  486,  7  Atl.  267. 

The  complaint  may  be  sustained  for  the 
offense  adequately  charged.  Com.  v.  Bell, 
30  S.  W.  997,  17  Ky.  L.  Rep.  277.  And  see 
State  r.  Whitten,  90  Me.  53,  37  Atl.  331, 
holding  that  an  averment  that  a  trout 
weighed  "  four  and  one-half "  was  not  suf- 
ficient to  aver  any  weight  and  that  a  fine 
would  be  imposed  without  any  additional 
penalty  to  be  assessed  according  to  weight. 

49.  Keoun  v.  State,  64  Ark.  231,  41  S.  W. 

808,  holding  that  under  a  statute  making  it 
unlawful  for  any  person  with  intent  to  kill 
or  paralyze  any  fish  to  deposit  in  any  water 
any  explosive  material  or  stupefying  liquid, 
or  to  take  from  any  water  any  fish  so  stupe- 
fied or  killed,  an  indictment  is  not  bad  for 
duplicity  which  charges  that  defendant  put 
dynamite  in  a  certain  lake  with  intent  to  kill 
fish  therein,  and  took  from  said  waters  fish 
that  had  been  so  killed. 

50.  Evidence  in  general  see  Ckiminal  Law, 
12  Cyc.  379. 

51.  State    V.    Poole,    93    Minn.    148,    100 
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4.  Trial  —  a.  Instructions.'^    The  necessity  and  propriety  of  instructions  are 
governed  by  the  sauie  rules  as  in  other  criminal  prosecutions.'' 

b.  Verdict  and  Findings."^    In  the  absence  of   a  necessity   for  special   find- 


N.  W.  647  (holding  that  in  a  prosecution  for 
having  possession  of  wild  ducks  with  intent 
to  sell  them,  contrary  to  statute,  where  it 
appeared  that  a  number  of  ducks  were  found 
in  the  possession  of  defendant  while  he  was 
hauling  them  from  a  certain  ice-house  to  a 
railway  station,  evidence  that  on  a  preceding 
evening  he  had  driven  a  team  to  an  adjacent 
lake,  and  there  loaded  a  vehicle  with  a  num- 
ber of  sacks,  which  were  filled  and  tied  up, 
and  afterward  taken  to  the  ice-house  in  ques- 
tion and  unloaded  there,  was  competent)  ; 
People  V.  Decker,  10  N.  Y.  Suppl.  676  (hold- 
ing that  the  admission  of  expert  testimony  to 
show  that  defendant's  rakes  were  such  as 
would  disturb  planted  oysters  was  not  preju- 
dicial to  defendant  when  he  himself  admitted 
that  his  rakes,  if  overboard  when  he  was 
sailing  over  the  bed,  would  have  disturbed 
the  oysters). 

Burden  of  proof. —  The  state  in  a  prosecu- 
tion for  selling  "a  wild- deer"  during  the 
prohibited  season  must  show  affirmatively 
that  the  animal  was  "  wild."  Crosby  v.  State, 
121  Ga.  198,  48  S.  E.  913.  The  burden  is, 
on  the  accused  to  show  that  his  possession  of 
a  game  bird  out  of  season  is  consistent  with 
a  lawful  taking.  State  v.  Stone,  20  R.  I.  559, 
40  Atl.  499.  But  see  State  v.  Lynch,  89  Me. 
209,  36  Atl.  69,  holding  that  possession  of 
but  one  moose  during  the  whole  of  one  open 
season  is  not  sufficient  evidence  of  its  illegal 
capture  to  throw  the  burden  of  explaining 
such  possession  on  defendant. 

Public  statutes. —  In  a  defense  to  a  crim- 
inal prosecution  for  taking  oysters  from  a 
place  which  has  been  designated  to  private 
parties,  the  only  evidence  that  such  place  is 
a  natural  oyster  bed,  a  grant  of  which  would 
be  invalid,  is  that  it  is  embraced  in  the  loca- 
tions and  descriptions  contained  in  the  stat- 
ute enumerating  the  natural  oyster  beds  un- 
der the  jurisdiction  of  the  state.  State  -v. 
Nash,  62  Conn.  47,  25  Atl.  451. 

Sufficiency'  of  evidence. —  See  the  following 
cases  in  which  the  sufficiency  of  evidence  to 
establish    particular    offenses    is    considered. 

Maine. —  State  v.  Murray,  84  Me.  135,  24 
Atl.  789,  holding  that  evidence  that  a  seine 
was  large  enough  to  take  in  six  hundred  or 
seven  hundred  barrels  of  fish  at  one  haul  is 
sufficient  proof  that  it  was  of  more  than  one 
hundred  meshes,  under  an  indictment  for  tak- 
ing fish  with  such  a  net. 

Massachusetts. —  Com.  v.  Eliot,  146  Mass. 
5,  15  N.  E.  81  (abandonment  of  leased  pond); 
Cora.  V.  Pease,  137  Mass.  576  (seining  for 
bluefish ) . 

Minnesota. —  State  v.  Poole,  93  Minn.  148, 
100  N.  W.  647. 

Wew  Torfc.— People  v.  Tanner,  128  N.  Y. 
416,  28  N.  E.  364  [affirming  14  N.  Y.  Suppl. 
334]  (holding  that  testimony  by  a  number 
of  witnesses  that  they  had  frequently  fished 
in   a   designated   creek  for   a,  long  series   of 


years,  and  that  they  had  never  caught  any 
bass,  or  seen  any  that  were  caught  therein, 
is  sufficient  to  support  a  finding  by  the  jury 
that  such  creek  was  not  inhabited  by  bass, 
although  a  witness  for  the  state  testified  that 
he  had  on  one  occasion  caught  black  or 
Oswego  bass  in  the  creek)  ;  People  v.  Decker. 
57  Hun  591,  10  N.  Y.  Suppl.  676  (unlawful 
disturbance  of  oysters  of  another)  ;  People 
V.  Lowndes,  55  Hun  469,  8  N.  Y.  Suppl.  908 
(holding  that  several  grants  from  the  state 
to  a  town  and  the  testimony  of  witnesses  that 
a  bay  was  within  the  description  of  the 
grants  was  sufficient  proof  of  the  title  of  the 
town  to  such  bay  in  an  indictment  for  illegal 
planting  of  oysters  therein). 

England.— Iia.n  v.  Knox,  4  B.  &  S.  515,  33 
L.  J.  M.  C.  1,  9  L.  T.  Rep.  N.  S.  380,  12 
Wkly.  Rep.  103,  116  E.  C.  L.  515;  Evans  v. 
Botterill,  3  B.  &  S.  787,  10  Jur.  N.  S.  311, 
33  L.  J.  M.  C.  50,  8  L.  T.  Rep.  N.  S.  272,  11 
Wkly.  Rep.  621  (unlawfully  going  on  land 
in  pursuit  of  game)  ;  Brown  v.  Turner,  13 
C.  B.  N.  S.  485,  9  Jur.  N.  S.  850,  32  L.  J. 
M.  C.  106,  7  L.  T.  Rep.  N.  S.  681,  11  Wkly. 
Rep.  290  (unlawful  possession  of  game)  ; 
Vance  v.  Frost,  58  J.  P.  398  (using  fixed 
engine  for  catching  salmon)  ;  Lawley  v.  Mer- 
ricks,  51  J.  P.  502  (aiding  persons  unknown, 
who  unlawfully  went  on  land  in  pursuit  of 
game);  Jones  v.  Dicker,  22  L.  T.  Rep.  N.  S. 
95  (obtaining  game  by  unlawfully  going  on 
land  in  search  thereof)  ;  Rex  v.  Davis,  6 
T.  R.  177   (killing  game  with  gun). 

58.  Instructions  generally  see  Ceiminai. 
Law,   12  Cyc.  611. 

53.  Com.  V.  Young,  165  Mass.  396,  43 
N.  E.  118  (holding  that  on  trial  of  one  for 
having  in  his  possession  lobsters  less  than 
ten  and  one-half  inches  in  length,  in  viola- 
tion of  statute,  it  was  proper  to  refuse  to 
instruct  that  the  possession  of  the  lobsters 
showed  no  more  than  temporary  custody  of 
another's  property,  where  the  agreed  facts 
would  support  a  finding  that  they  were  in 
defendant's  possession  as  owner)  ;  State  v. 
Lee,  70  N.  J.  L.  368,  57  Atl.  142  [affirmed 
in  (Err.  &  App.  1905)  59  Atl.  1118]  (hold- 
ing that  when  a  defendant  is  on  trial  for  do- 
ing certain  physical  acts  with  a  certain  pur- 
pose, and  the  acts  charged  point  indubitably 
to  that  purpose,  it  is  not  reversible  error  for 
the  trial  judge,  in  charging  the  jury,  to  refer 
to  proof  of  the  acts  as  sufficient  proof  of 
guilt,  without  expressly  referring  to  the 
purpose,  there  being  no  request  or  suggestion 
on  behalf  of  defendant  that  the  purpose 
should  be  more  particularly  mentioned ) . 

Questions  of  fact,  such  as  whether  a  de- 
fendant was  in  the  business  of  guiding,  must 
be  left  to  the  jury.  State  v.  Snowman,  94 
Me.  99,  46  Atl.  815,  80  Am.  St.  Rep.  380, 
50  L.  R.  A.  544. 

54.  Verdict  in  general  see  Criminal  Law„ 
12  Cyc.  686. 
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ings  the  verdict  may  be  general.^    Special  findings  are  not  conclusive  unless 
responsive.^' 

5.  Punishment.  The  punishment  of  violations  of  fish  and  game  laws  is  pre- 
scribed by  the  statutes  creating  the  offenses,  although  defendant  may  be  com- 
mitted until  payment  of  a  fine  as  in  other  prosecutions." 

6.  Review.''  An  appeal  usually  lies  as  from  other  summary  convictions.''  On 
an  appeal  from  a  conviction  of  unlawful  possession  of  game  it  will  not  be 
determined  whether  a  seizure  of  such  game  was  lawful.^ 


FISHING-BANKS.     A  fishing  ground  of  comparatively  shoal  water  in  the  sea.* 

Fishing  bill.  A  bill  in  which  plaintiff  shows  no  cause  of  action,  and 
endeavors  to  compel  defendant  to  disclose  one  in  plaintiff's  favor.'  (See,  generally, 
DiscovEEV ;  Equity.) 

FiSHING-PLACE.  As  defined  by  statute,  the  place  or  places  where  seines  or 
nets  have  been  usually  thrown  into  the  water  to  tlie  place  or  places  where  they 
have  been  usually  taken  out,  or  from  the  place  or  places  where  they  may  be  here- 
after thrown  into  the  water  to  the  place  or  places  where  they  may  be  taken  out.' 

Fissure,  a  narrow  opening  made  by  the  parting  of  any  substance ;  a  cleft.* 
(See  Dip  ;  and,  generally,  Mines  and  Mineeals.) 

Fissure  vein.  In  mining  parlance,  a  longitudinal  opening  with  a  foreign 
Bubstance  in  it.'     (See,  generally,  Mines  and  Minerals.) 

FIT.     As  an  adjectiye,  proper."     As  a  verb,  to  make  suitable ;  furnishing  a 


55.  Dean  v.  State,  98  Md.  80,  56  Atl.  481, 
"holding  that  under  the  oyster  law  providing 
■that  a  fine  of  twenty-five  dollars  shall  be  im- 
posed for  having  in  possession  unmerchant- 
:able  oysters,  and  in  addition  to  that  the 
sum  of  six  cents  per  bushel  for  each  addi- 
tional one  per  cent  of  unmerchantable  oysters, 
it  is  not  necessary,  in  a  prosecution  under 
-the  law,  for  the  jury  to  find  the  quantity  of 
■cargo  nor  the  percentage  of  unmerchantable 
oysters  it  contains,  a  verdict  of  guilty  being 
sufficiently  certain. 

56.  State  v.  Gilmore,  141  Mo.  506,  42 
:S.  W.  817,  holding  that  for  failure  to  con- 
'struct  fish  chutes  in  a  mill-dam,  an  answer 
!by  the  jury  to  an  interrogatory  as  to  whether 
passage  of  fish  was  obstructed  that  there  was 
"'  no  injury  to  fish  of  passage,"  was  not  re- 
sponsive and  hence  not  conclusive  on  the 
question  of  obstruction. 

57.  Dean  v.  State,  98  Md.  80,  56  Atl.  481, 
holding  that,  although  the  oyster  law  pro- 
vides merely  for  a  fine  for  having  in  pos- 
session unmerchantable  oysters,  nevertheless, 
imder  Code  Pub.  Gen.  Laws,  art.  38,  §  1,  de- 
claring that  whenever  any  fine  or  penalty  is 
imposed  by  any  act  of  assembly  for  doing  any 
forbidden  act,  the  person  shall  be  sentenced 
to  the  fine  or  penalty  and  costs,  and  in  de- 
fault of  payment  be  committed  to  jail,  etc., 
the  court  is  authorized  to  sentence  a  person 
convicted  of  a  violation  of  the  oyster  law  to 
stand  committed  until  the  fine  imposed  is 
paid, 

Pajonent  and  enforcement  of  fine  see  Fines, 
arnte,  p.  543. 

58.  Review  in  general  see  Ceiminal  Law, 
12  Cyc.  792. 

59.  Reg.  V.  Todd,  10  Nova  Scotia  62  (hold- 
ing that  under  the  Dominion  Fisheries  Act 
an  appeal  lies  to  the  supreme  court)  ;  Gough 
D,  Morton,  3  Nova  Scotia   10    (holding  that 

[III.  H,  4,  b] 


under  the  Eiver  Fisheries  Act  appeal  must  be 
to  the  sessions). 

Certiorari  will  lie,  although  a  remedy  by 
appeal  to  the  minister  of  marine  and  fisheries 
is  provided  for  in  the  statute.  Ev>  p.  Kelly, 
29  N.  Brunsw.  271. 

60.  People  v.  Van  Pelt,  130  Mich.  621,  90 
N.  W.   424. 

1.  Century  Diet,  [quoted  in  Parker  v. 
Thompson,  21  Oreg.  523,  530,  28  Pac.  502]. 

2.  Carroll  v.  Carroll,  11  Barb.  (N.  Y.) 
293,  298. 

3.  Tinicura  Fishing  Co.  v.  Carter,  61  Pa. 
St.  21,  36,  100  Am.  Dec.  597. 

4.  "As  a  fissure  of  a  rock."  Webster  Diet. 
[quoted  in  L.  E.  Waterman  Co.  v.  Forsyth, 
121  Fed.  107,  108]. 

5.  Crocker  v.  Manley,  164  111.  282,  290,  45 
N.  E.  577,  56  Am.  St.  Rep.  196  [citing  Hughes 
Diet.]. 

6.  Mostyn  v.  Lancaster,  23  Ch.  D.  583,  610, 
52  L.  J.  Ch.  848,  48  L.  T.  Eep.  N.  S.  715,  31 
Wkly.  Eep.  686  [citing  Johnson  Diet.]. 

"Fit  and  proper  person"  within  a  statute 
relative  to  the  appointment  of  church  war- 
dens "  means  a  fit  and  proper  person  resi- 
dent within  the  parish."  Eeg.  v.  Cree,  57 
J.  P.  72,  67  L.  T.  Rep.  N.  S.  556,  557,  per 
Bruce,  J.  See  also  Eeg.  v.  Harding,  6  T.  L. 
R.  53,  54;  1  &  2  Vict.  c.  56,  §  48. 

"Fit  for  cultivation,"  used  with  reference 
to  land,  means  that  condition  of  the  soil,  in 
its  natural  condition,  as  will  enable  a  farmer, 
bringing  to  the  business  a  reasonable  amount 
of  skill,  to  raise,  regularly  and  annually,  by 
tillage,  grain  or  other  staple  crops.  Keeran 
V.  Griffith,  34  Cal.  580,  581. 

In  connection  with  other  words  the  word 
"  fit "  has  often  received  judicial  interpreta- 
tion; as  for  example  as  used  in  the  following 
phrases :  "  Fit  and  proper  regulations  "  ( see 
De  Forest  v.  Eedfield,  7  Fed.  Cas.  No.  3,746, 
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thing  suitable  for  the  use  of  another ;  to  prepare ;  to  furnish  with  things  proper 
or  necessary.''    (See  Convenient  ;  Fitness.) 

Fit  FABRICANDO  FABER.  A  maxim  meaning  "The  law  presumes  that  a 
workman  becomes  an  expert  by  a  long  continued  exercise  of  his  particular 
vocation." '     (See  Expert.) 

Fitness.  The  quality  or  state  of  being  fit ;  suitable,  or  adaptedness ;  serv- 
iceableness ;  use ;  utility ;  °  the  quality  of  being  suitable  and  adapted  to  the 
performance  of  certain  duties.'"    (See  Fit.) 

Fit  of  mania,  a  temporary  depression  or  aberration  of  the  mind,  which  some- 
times accompanies  or  follows  intoxication,  and  is  often  accompanied  by  delusions, 
^hallucinations,  and  illusions."    (See  Dementia  ;  and,  generally.  Insane  Persons.) 

Fitting.  Anything  used  in  fitting  up,  especially,  in  the  plural,  necessary 
fixtures  or  apparatus;"  anything  employed  in  fitting  up  permanently,  usea 
generally  in  the  plural,  in  the  sense  of  fixtures,  tackle,  apparatus,  equipment." 

Five.     Four  and  one  added  ;  one  more  than  four." 

FIVE-TWENTY  BONDS.  A  term  applied  to  certain  United  States  bonds  from 
"the  fact  that  they  were  redeemable  after  five,  but  were  not  payable  until  twenty 
years  after  a  given  date.'' 

Fix.     To  make  firm,  stable,  or  fast ;  to  set  or  place  permanently ;  to  fasten 


4  Blatchf.  478,  483);  "fit  for  distillation" 
(see  U.  S.  V.  Prussing,  27  Fed.  Cas.  No. 
16,095,  2  Biss.  344);  "fit  for  habitation" 
(see  Faulkner  v.  Llewellin,  9  L.  T.  Rep.  N.  S. 
•251,  252,  11  Wkly.  Rep.  1055);  "fit  for 
sale"  (see  50  &  51  Vict.  c.  15,  §  4)  ;  "  fit  to 
be  prosecuted  "  ( see  Farrer  v.  Lowe,  5  T.  L. 
E.  234);  "fit  to  be  tried"  (see  Banks  v. 
Hollingsworth,  [1893]  1  Q.  B.  442,  446,  447, 
449,  57  J.  P.  436,  62  L.  J.  Q.  B.  239,  68  L.  T. 
Rep.  N.  S.  477,  4  Reports  228,  41  Wkly.  Rep. 
225);  "seem  fit"  (see  Watson's  Case,  9 
A.  &  E.  731,  782,  36  E.  C.  L.  384)  ;  "think 
fit"  (see  Mostyn  v.  Lancaster,  23  Ch.  D.  583, 
610,  52  L.  J.  Ch.  848,  48  L.  T.  Rep.  N.  S.  715, 
31  Wklv.  Rep.  686;  Baxendale  v.  Great  West- 
ern R.  "Co.,  14  C.  B.  1,  25,  108  E.  C.  L.  1 ; 
Cherry  c.  Endean,  55  L.  J.  Q.  B.  292,  294,  54 
L.  T.  Rep.  N.  S.  763,  34  Wkly.  Rep.  458). 

7.  Webster  Diet,  {^quoted  in  Ware  v.  Gay, 
11  Pick.   (Mass.)    106,  109]. 

By  being  "fitted  for  college"  we  under- 
stand in  this  case  is  meant  being  prepared  to 
take  the  academic  course  in  an  ordinary  col- 
lege, as  that  is  the  usual  preparation  for 
studying  theology;  and  a  collegiate  education 
is  such  as  is  afforded  by  such  a  college.  Shep- 
^rd  V.  Shepard,  57  Conn.  24,  28,  17  Atl. 
173. 

"  Fit  up  "  rooms  for  city  officers  see  Kram- 
rath  V.  Albany,  53  Hun  (N.  Y.)  206,  209,  6 
il.  Y.  Suppl.  54. 

"Every  way  fitted  for  such  voyage"  see 
Summer  v.  Caswell,  20  Fed.  249,  251. 

"  Fitted  out "  in  maritime  language  la  a 
term  sometimes  used  as  the  equivalent  to 
"built."  The  Caroline,  5  Fed.  Cas.  No. 
'2,418,  1  Brock.  384,  where  the  term  is  con- 
strued under  a  statute  relating  to  a  vessel 
fitted  out  for  the  slave  trade.  See  also  The 
St.  Jago  de  Cuba,  9  Wheat.  (U.  S.)  409,  413, 
6  L.  ed.  122 ;  Von  Lingen  v.  Davidson,  1  Fed. 
178,  187;  U.  S.  f.  Guinet,  26  Fed.  Cas.  No. 
15,270,  1  Dall.  321,  328. 

"Fitting  up  the  premises"  see  Pratt  v. 
Paine,  119  Mass.  439,  446. 

8.  Morgan  lieg.  Max. 


9.  People  V.  Knauber,  27  Misc.  (N.  Y.) 
253,  255,  57  N.  Y.  Suppl.  782  \.<Ating  Century 
Diet.;  American  Encycl.  Diet.],  where  the 
term  is  compared  with  "merit." 

10.  This,  in  some  cases,  obviously  includes 
habits,  industry,  energy,  ambition,  tact,  dis- 
position, knowledge  of  human  nature,  dis- 
cretion, shrewdness,  suitable  physical  pres- 
ence, etc.,  matters  which  require  an  exam- 
ination of  a  very  different  character  from 
that  which  may  test  the  competency,  excel- 
lence and  worth  of  a  candidate  [for  public 
office].  People  v.  Knauber,  27  Misc.  (N.  Y.) 
253,  255,  57  N.  Y.  Suppl.  782  l(Ating  Ameri- 
can Encycl.  Diet.].  See  also  Grand  Junction 
Waterworks  Co.  v.  Rodocanachi,  [1904]  2 
K.  B.  230,  233. 

11.  Gunter  v.  State,  83  Ala.  96,  109,  3  So. 
600. 

Subject  to  "fainting  fits"  as  used  in  an 
insurance  policy  see  Shilling  t>.  Accidental 
Death  Ins.  Co.,  1  F.  &  F.  116,  121. 

13.  "As,  the  fittings  of  a  church  or  study." 
Webster  Diet,  [quoted  in  Brown  v.  State,  116 
Ga.  559,  560,  42  S.  E.  795]. 

"Any  meter  .  .  .  and  any  fittings  for  the 
gas "  see  Hughes  v.  Little,  3  T.  L.  R.  14,  15. 

"  Fittings  for  measuring  the  amount  of  the 
gas "  or  "  fittings  for  the  meter "  see  Gas- 
light, etc.,  Co.  V.  Hardy,  17  Q.  B.  D.  619,  51 
J.  P.  6,  56  L.  J.  Q.  B.  168,  169,  55  L.  T. 
Eep.  N.  S.  585,  35  Wkly.  Rep.  50. 

"Fittings"  for  waterworks  defined  see  34 
&  35  Vict.  c.  113,  §  3. 

13.  Century  Diet,  [quoted  in  Brown  v. 
State,  116  Ga.  559,  560,  42  S.  E.  795,  where 
the  words  a  "  certain  lot  of  brass  fittings  "  as 
used  in  an  indictment  charging  a  theft  is 
construed] . 

14.  Webster  Int.  Diet. 

"Five  burners"  see  Virginia  City  Gas  Co. 
V.  Virginia  City,  3  Nev.  320,  321;  O'Connor 
V.  Towns,  1  Tex.  107,  109. 

"  Five  days  "  see  State  v.  Gasconade  County 
Ct.,  33  ITo.  102. 

15.  Morgan  v.  U.  S.,  113  U.  S.  476,  497,  5 
S.  Ct.  588,  28  L.  ed.  1044. 
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immovably ;  '^  to  determine ;  to  settle ;  "  to  settle  permanently.^'  Sometimes 
used  in  the  sense  of  "  allow."  "     (^See  Deteemine  ;  Establish  ;  Fixed.) 

Fixed.  Settled,  established,  iirm.*"  In  commercial  paper,  it  means  that  the 
paper  in  which  it  is  written  shall  be  payable  upon  the  exact  date  named  for  its 
maturity.^^    (See  Deteemined  ;  Establish  ;  Fix.) 

FIXED  DAMAGES.     See  Damages. 


16.  Dougherty  t;.  Austin,  94  Cal.  601,  625, 
28  Pae.  834,  29  Pac.  1092,  16  L.  R.  A.  161 
[quoting  Webster  Diet.]  (distinguishing  the 
term  from  "  regulate " )  ;  Logansport,  etc., 
Valley  Gas.  Co.  v.  Peru,  89  Fed.  185,  187. 

17.  Bunn  v.  Kingsbury  County,  3  S.  D.  87, 
89,  52  N.  W.  673. 

18.  Worcester  Diet,  [quoted  in  Huck  v. 
Gaylord,  50  Tex.  578,  582]. 

19.  Polk  V.  Minnehaha  County,  5  Dak.  129, 
37  N.  W.  93,  94. 

In  connection  with  other  words  the  word 
"  fix  "  has  often  received  judicial  interpreta- 
tion; as  for  example  as  used  in  the  following 
phrases :  "  Fix  and  allow  "  ( see  Zimmer- 
mann  v.  Canfield,  42  Ohio  St.  463,  468)  ; 
"  fix,  determine,  and  regulate  "  ( see  Atlantic, 
etc.,  R.  Co.  V.  U.  S.,  76  Fed.  186,  193;  14  Cyc. 
237  note  17);  "fix  the  compensation"  (see 
Cricket  v.  State,  18  Ohio  St.  9,  21 )  ;  "  '  fix ' 
the  rule"  (see  Cricket  v.  State,  18  Ohio  St. 
9,21). 

"  Fixing  the  amount "  see  Reg.  v.  Local 
Government  Bd.,  64  J.  P.  516,  82  L.  T.  Rep. 
N.  S.  385,  388. 

20.  San  Francisco  Pioneer  Woolen  Factory 
V.  Brickwedel,  60  Cal.  166,  177. 

In  connection  with  other  words  the  word 
"  fixed  "  has  often  received  judicial  interpre- 
tation; as  for  example  as  used  in  the  follow- 
ing phrases :     "  Fixed  and  adequate  salaries  " 

(see  Sharpe  v.  Robertson,  5  Gratt.  (Va.) 
518,  638)  ;  "fixed  and  appointed  the  rate  of 
tolls  to  be  paid "  ( see  Hungerford  Market 
Co.  V.  City  Steamboat  Co.,  3  E.  &  E.  365,  379, 
7  Jur.  N.  S.  67,  30  L.  J.  Q.  B.  25,  3  L.  T. 
Rep.  N.  S.  732,  107  E.  C.  L.  365)  ;  "  fixed  and 
established  by  law "  ( see  In  re  New  York 
Mut.  L.  Ins.  Co.,  89  N.  Y.  530,  533)  ;  "fixed 
and  fastened "  (see  Metropolitan  Counties 
Assur.  Soc.  V.  Brown,  26  Beav.  454,  458,  5 
Jur.  N.  S.  378,  28  L.  J.  Ch.  581,  7  Wkly. 
Rep.  303,  53  Eng.  Reprint  973 )  ;  "  fixed  belief 
of  guilt"  (see  Curley  v.  Com.,  84  Pa.  St.  151, 
156;  Staup  v.  Com.,  74  Pa.  St.  458,  461); 
"  fixed  by  the  laws  of  the  state  or  territory  " 

(see  Daggs  v.  Phoenix  Nat.  Bank,  (Ariz.  1898) 
53  Pac.  201,  204;  Hinds  v.  Marmolejo,  60 
Cal.  229,  231;  Guild  v.  Deadwood  First  Nat. 
Bank,  4  S.  D.  566,  572,  57  N.  W.  499;  Wol- 
verton  v.  Spokane  Exch.  Nat.  Bank,  11  Wash. 
94,  97,  39  Pac.  247);  "fixed  engine"  (see 
Gore  V.  English  Fisheries,  L.  R.  6  Q.  B.  561, 
562,  40  L.  J.  Q.  B.  252,  24  L.  T.  Rep.  N.  S. 
702,  19  Wklv.  Rep.  1083;  Holford  v.  George, 
L.  R.  3  Q.  B.  639,  641,  37  L.  J.  Q.  B.  185, 
18  L.  T.  Rep.  N.  S.  817,  16  Wkly.  Rep.  1204; 
Thomas  v.  Jones,  5  B.  &  S.  916,  919,  11  Jur. 
N.  S.  306,  34  L.  J.  M.  C.  45,  11  L.  T.  Rep. 
N.  S.  450,  13  Wklv.  Rep.  154,  117  E.  C.  L. 
916;  28  &  29  Vict.  c.  121,  §  39:  24  &  25 
Vict.  c.  109,  §  4;  15  Cyc.  note  89)  ;  "fixed 
machinery"    (see  Alvord  Carriage  Mfg.   Co. 


V.  Gleason,  36  Conn.  86,  88;  Griggs  v.  Stone, 
51  N.  J.  L.  549,  551,  18  Atl.  1094,  7  L.  R.  A. 
48 )  ;  "  fixed  and  movable  machinery,  engine, 
lathes  and  tools "  (see  Lovfiwell  v.  West- 
chester F.  Ins.  Co.,  124  Mass.  418,  419,  26 
Am.  Rep.  671)  ;  "fixed  machinery  for  manu- 
facturing purposes "  ( see  Campbell  v.  John 
W.  Taylor  Mfg.  Co.,  62  N.  J.  Eq.  307,  311,  49 
Atl.  1119);  "fixed  motive  powers,"  "fixed 
power  machinery"  (see  Topham  v.  Greenside 
Glazed  Fire-Briek  Co.,  37  Ch.  D.  281,  294,  57 
L.  J.  Ch.  583,  58  L.  T.  Rep.  N.  S.  274,  36 
Wkly.  Rep.  464);  "fixed  penalties"  (see 
Poughkeepsie  v.  King,  38  N.  Y.  App.  Div. 
610,  «11,  57  N.  Y.  Suppl.  116);  "fixed 
period "  ( see  St.  Aubyn  v.  St.  Aubyn,  1  Dr. 
&  Sm.  611,  614,  30  L.  J.  Ch.  917,  5  L.  T. 
Rep.  N.  S.  519,  9  Wkly.  Rep.  922;  Re  Max- 
well, 1  Hem.  &  M.  610,  9  Jur.  N.  S.  350,  351, 
32  L.  J.  Ch.  333,  7  L.  T.  Rep.  N.  S.  224,  11 
Wkly.  Rep.  480;  Hartley  v.  Allen,  4  Jur.  N.  S. 
500,  501,  27  L.  J.  Ch.  621,  6  Wkly.  Rep.  407); 
"  value  of  the  chattels  '  as  fixed '  "  ( see  WolflF 
V.  Moses,  26  Misc.  (N.  Y.)  500,  501,  57  N.  Y. 
Suppl.  696 )  ;  "  when  such  salary  is  fixed  by 
law"  (see  State  v.  Daggett,  28  Wash.  1,  8, 
68  Pac.  340). 

"A  '  salary '  is  '  fixed '  when  it  is  at  a 
stipulated  rate  for  a  defined  period  of  time. 
A  '  pay '  or  '  endowment '  is  '  fixed '  when  the 
amount  of  it  is  agreed  upon  and  the  service 
for  which  it  is  to  be  given  is  defined.  A  sal- 
ary, pay,  or  emolument  is  fixed  by  law  when 
the  amount  is  named  in  a  statute;  and  by 
regulation  when  it  is  named  in  a  general  or- 
der, promulgated  under  provisions  of  law,  and 
applicable  to  a  class  or  classes  of  persons." 
Hendrick  v.  U.  S.,  16  Ct.  CI.  88,  101.  See 
also  Dougherty  v.  Austin,  94  Cal.  601,  608,  28 
Pac.  834,  29  Pac.  1092,  16  L.  R.  A.  161  [citing 
Evans  v.  Trenton,  24  N.  J.  L.  764,  766]; 
Cole  V.  Humphries,  78  Miss.  163,  165,  170,  28 
So.  808. 

"  Fixed  furniture  "  distinguished  from  "  fix- 
tures "  see  Birch  v.  Dawson,  2  A.  &  E.  37,  39, 
29  E.  C.  L.  39;  Birch  v.  Dawson,  13  L.  J. 
K.  B.  49,  50. 

"Fixed  time"  does  not  necessarily  mean  a 
definite  period  —  as  for  instance,  one  year, 
two  years,  or  three  years  —  but  refers  to  a 
term  of  office  which  is  established  or  settled, 
as  contradistinguished  from  a  term  which  de- 
pends upon  the  mere  will  or  pleasure  of  the 
appointing  power.  People  v.  Loeffler,  175  III. 
585,  603,  51  N.  E.  785. 

21.  Steinau  v.  Moody,  100  Ga.  136,  138,  28 
S.  E.  30  (where  it  is  said:  "The  word 
'  fixed '  introduced  into  a  commercial  paper 
seems  to  have  a  well  ascertained  legal  sig- 
nificance"); Cincinnati  Fifth  Nat.  Bank  v. 
Woolsey,  21  Misc.  (N.  Y.)  757,  760,  48  N.  Y. 
Suppl.  148  [citing  Durnford  v.  Patterson,  7 
Mart.  (La.)  460,  12  Am.  Dec.  514]. 
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For  Matters  Relating  to  —  {continued') 
Fixtures  —  {continued') 
Legality  of  Customs  as  to  What  Are,  see  Customs  and  Usaobs. 
Lien  on,  see  Mechanics'  Liens. 
Taxation  of,  see  Taxation. 

L  INTRODUCTION  AND  DEFINITION. 

Tangible  property  is  either  real  or  personal.^  The  former  is  land ;  the  latter 
is  all  other  tangible  property.  The  law  of  fixtures  deals  with  property  whose 
status  as  realty  or  personalty  is  indeterminate  until  the  proof  of  certain  facts  and 
the  application  of  certain  rules  of  law.  When  the  status  is  thus  determined, 
tangible  property  must  be  either  real  or  personal.'  (f'ixtures  then  may  be 
defined  as  tangible  property  whose  status  as  realty  or  personalty  is  indeterminatej 
According  as  certain  facts  shall  appear  its  status  will  become  determinate  and  it 
will  fall  into  one  or  the  other  category.' 


1.  Distinction  between  leal  and  peisonal 
property  in  general  see   Pbopebty. 

2.  As  a  general  rule  property  cannot  be 
real  and  personal  at  the  same  time,  al- 
though at  the  same  time  it  may  be  real  as 
to  one  person  and  personal  as  to  another. 
Mott  f.  Palmer,  1  N.  Y.  564;  Fuller- Warren 
<>«.  V.  Harter,  110  Wis.  80,  85  N.  W.  698, 
84  Am.  St.  Rep.  867,  53  L.  R.  A.  603. 

3.  See  cases  cited  passim  this  article. 
Other  definitions  are:     "An  article  which 

was  a  chattel,  but  which  by  being  physically 
annexed  or  iiSixed  to  the  realty,  became  ac- 
cessory to  it,  and  part  and  parcel  of  it." 
Teaff  V.  Hewitt,  1  Ohio  St.  511,  527,  59  Am. 
Dec.  634.  And  see  Capen  v.  Peckham,  35 
Conn.  88. 

"Articles  of  a  personal  nature  which  have 
been  affixed  to  land."  Ferard  Fixt.  (2d  Am. 
ed.)   2. 

"  Chattels  of  a  personal  nature  which  have 
been  afiBxed  to  land."    Grady  Fixt.  1. 

"  Personal  chattels  which  have  been  an- 
nexed to  the  freehold,  but  which  are  remov- 
able at  the  will  of  the  person  who  has  an- 
nexed them."  Hallen  v.  Runder,  1  C.  M.  &  R. 
266,  276,  3  L.  J.  Exch.  260,  3  Tyrw.  959,  per 
Parke,  B. 

"  Such  movable  articles  or  chattels  personal 
as  are  fixed  to  the  ground  or  soil,  either  di- 
rectly or  indirectly  by  being  attached  to  a 
iouse  or  other  building."  Williams  Pers. 
Prop.   (15th  ed.)  129. 

Statutory  definitions  see  Cal.  Civ.  Code, 
|§  660,  661 ;  Ida.  Civ.  Code,  §§  2348,  2349 ;  La. 
Civ.  Code,  arts.  461-508;  Mont.  Civ.  Code, 
§§  1073-1079;  N.  D.  Rev.  Codes  (1889), 
§§  3269-3274;  Okla.  St.  (1903)  §§  4020- 
4024,  4065-4183;  S.  D.  Civ.  Code,  §§  185-190. 
And  see  infra,  XI. 

The  term  is  used  with  various  significa- 
tions, but  it  is  always  applied  to  articles  of 
a  personal  nature  which  have  been  affixed  to 
land.  Ferard  Fixt.  (2d  Am.  ed.)  1;  Grady 
Fixt.  1.  "  The  name  of  fixtures  is  also  some- 
times applied  to  things  expressly  to  denote 
that  they  cannot  legally  be  removed;  as  where 
they  have  been  annexed  to  a  house,  etc.,  and 
the  party  who  has  affixed  them  is  not  at 
liberty  afterwards  to  sever   and  take   them 


away.  There  is,  however,  another  sense  in 
which  the  term  fixtures  is  very  frequently 
used,  and  which  it  is  thought  expedient  to 
adopt  in  the  following  treatise,  viz:  as  de- 
noting those  personal  chattels  which  have 
been  annexed  to  land,  and  which  may  be  after- 
wards severed  and  removed  by  the  party  who 
has  annexed  them,  or  his  personal  repre- 
sentative, against  the  will  of  the  owner  of 
the  freehold."  Ferard  Fixt.  (2d  Am.  ed.) 
1,2. 

The  status  of  personal  chattels  which  have 
been  annexed  to  the  freehold  but  which  are 
removable  at  the  will  of  the  person  who  an- 
nexed them  is,  after  annexation,  realty,  the 
title  to  which  is  in  the  owner  of  the  realty, 
and  in  place  of  his  former  interest  in  the 
chattel  as  a  chattel  the  former  owner  has  the 
right  to  remove,  to  effect  which  he  has  a 
license  irrevocable  until  determined  by  differ- 
ent events.  Thus  in  speaking  of  fixtures  as 
between  landlord  and  tenant,  it  has  been  said : 
"  The  right  between  landlord  and  tenant  does 
not  altogether  depend  upon  this  principle, 
that  the  articles  continue  in  the  state  of 
chattels;  many  of  these  articles,  though  orig- 
inally goods  and  chattels,  yet  when  affixed  by 
a  tenant  to  the  freehold,  cease  to  be  goods  and 
chattels  by  becoming  part  of  the  freehold; 
and  though  it  is  in  his  power  to  reduce  them 
to  the  state  of  goods  and  chattels  again  by 
severing  them  during  his  term,  yet  until  they 
are  severed,  they  are  a  part  of  the  freehold. 
.  .  .  And  unless  the  lessee  uses  during  the 
term  his  continuing  privilege  to  sever  them, 
he  cannot  afterwards  do  it."    Lee  xt.  Risdon, 

2  Marsh.  495,  7  Taunt.  188,  191,  17  Rev.  Rep. 
484,  2  E.  C.  L.  320  [followed  in  Hallen  v. 
Runder,  1  C.  M.  &  R.  266,  3  L.  J.  Exch.  260, 

3  Tyrw.  959,  per  Gibbs,  C.  J.  See  also 
Brown  v.  Baldwin,  121  Mo.  126,  25  S.  W. 
863;  Rogers  v.  Gilinger,  30  Pa.  St.  185,  72 
Am.  Dec.  694;  Sheen  v.  Rickie,  7  Dowl.  P.  C. 
335,  3  Jur.  607,  8  L.  J.  Exch.  217,  5  M.  &  W. 
175 ;  Wiltshear  v.  Cottrell,  1  E.  &  B.  674,  22 
L.  J.  Q.  B.  177,  72  E.  C.  L.  674. 

"A  personal  chattel  does  not  become  a 
fixture  so  as  to  be  a  part  of  the  real  estate, 
unless  it  be  so  affised  to  the  freehold  as  to 
be  incapable  of  sever[a]nce  from  it  without 
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II.  Annexation. 

A.  Tests  in  General.  It  is  an  ancient  maxim  of  the  common  law  that 
what  is  affixed  to  land  becomes  part  of  the  land.*  In  the  matter  of  "  fixtures," 
so  called,  it  is  difficult  to  say  with  precision  what  degree  of  aimexation  is  suffi- 
cient to  work  the  change  from  personalty  to  realty.  In  some  cases  the  courts 
have  said  as  a  matter  of  law  that  certain  articles,  although  fastened  to  the  realty, 
are  not  part  of  it,'  while  on  the  other  hand  articles  may  be  so  incorporated  with 
the  realty  that  the  courts  will  say  as  a  matter  of  law  that  they  are  fixtures ;  *  but 
as  physical  annexation  of  a  chattel  alone  is  not  always  necessary  to  its  becoming 
part  of  the  realty,  and  as  physical  annexation  alone  does  not  necessarily  make  a 
chattel  realty,  but  in  either  case  other  circumstances  may  combine  to  prevent  the 
one  or  the  other,  it  is  believed  that  the  true  rule  is  tliat  articles  not  otherwise 
attached  to  realty  than  by  their  own  weight  ^jre  prima  facie  personalty,  and 
articles  affixed  to  land  in  fact,  although  only  slightly,  are  prima  facie  realty, 
and  that  the  burden  of  proof  is  on  the  one  contending  that  the  former  is  realty 
or  that  the  latter  is  personalty.''    This  principle  has  been  extended  in  a  few  cases 


violence  and  injury  to  the  freehold ;  and,  if  it 
be  so  annexed,  it  is  a  fixture,  whether  the 
annexation  be  for  use,  for  ornament  or  from 
mere  caprice."  Providence  Gas  Co.  ».  Thur- 
ber,  2  R.  I.  15,  22,  55  Am.  Dec.  621,  per 
Greene,  C.  J. 

"  Tenants'  fixtures "  in  its  strict  legal 
definition  signifies  those  things  which  are 
fixed  to  the  freehold  of  the  demised  premises, 
but  which  nevertheless  the  tenant  is  allowed 
to  disannex  and  take  away,  provided  that  he 
seasonably  exerts  his  right  to  do  so.  Wall 
V.  Hinds,  4  Gray  (Mass.)  256,  64  Am.  Deo. 
64,  per  Bigelow,  J.  See  also  Glimie  ».  Wood, 
L.  R.  4  Exch.  328,  38  L.  J.  Exch.  223,  20 
L.  T.  Rep.  N.  S.  1012. 

The  same  person  must  own  the  land  and 
the  chattel  in  order  that  the  latter  shall  be- 
come a  fixture.  Leonard  v.  Willard,  23  Que- 
bec Super.  Ct.  482. 

4.  "  Quicquid  plantatur  solo  solo  cedit." 
See  Broom  Leg.  Max.  401. 

5.  Gapehart  v.  Foster,  61  Minn.  132,  63 
N.  W.  257,  52  Am.  St.  Rep.  582  (gas  fix- 
tures) ;  Durkee  v.  Powell,  75  N.  Y.  App.  Div. 
176,  77  N.  Y.  Suppl.  368  (window  shades  and 
screens  and  screen  doors) ;  Cosgrove  ». 
Troescher,  62  N.  Y.  App.  Div.  123,  70  N.  Y. 
Suppl.  764  (carpets,  gas-fixtures,  ash-cans, 
and  gas-ranges ) . 

6.  Barnes  v.  Burt,  38  Conn.  541  (a  pump)  ; 
Munroe  v.  Armstrong,  179  Mass.  165,  60 
N.  E.  475,  plumbing  annexed  under  a  eon- 
tract  to  put  it  i',  made  with  the  owner  of 
the  realty  and  without  the  right  to  remove. 

7.  Alabama. —  Opelika  Bank  «.  Kiser,  119 
Ala.  194,  201,  24  So.  11  (where  it  is  said: 
"  Courts  can  not  know  otherwise  than 
through  the  medium  of  evidence  the  particu- 
lar facts  necessary  to  convert  this  character 
of  property,  primarily  personal,  into  fixtures, 
or  parts  of  realty  in  connection  with  which  it 
may  be  used.  The  burden  of  proving  such 
facts,  if  from  them  they  could  derive  benefit, 
rested  on  the  comnlainanta  ")  ;  De  Lacv  v. 
Tillman,  83  Ala.  155.  3  So.  294  (holding  that 
the  burden  of  proof  is   on  a   purchaser  of 
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realty  to  show  that  an  engine  annexed  only 
by  weight  is  part  of  the  realty )  ;  Tillman  v. 
De  Lacy,  80  Ala.  103;  Powers  v.  Harris,  68 
Ala.  409. 

Connecticut. —  Landon  v.  Piatt,  34  Conn. 
517. 

Illinois. —  Arnold  v.  Crowder,  81  111.  56, 
25  Am.  Rep.  260;  Salter  v.  Sample,  71  111. 
430 ;  Meyers  v.  Schemp,  67  111.  469 ;  Chatter- 
ton  V.  Saul,  16  111.  149;  Dougherty  v.  Spen- 
cer, 23  111.  App.  357. 

Indiana. —  Griffin  v.  Ransdell,  71  Ind.  440. 

Iowa. —  Johnson  v.  Mosher,  82  Iowa  29,  47 
N.  W.  996. 

Maine. — Hayford  v.  Wentworth,  97  Me.  347, 
54  Atl.  940,  holding  that  the  onus  of  show- 
ing the  requisites  necessary  to  effect  a  merger 
of  a  chattel  into  realty  is  on  the  one  claim- 
ing a  merger. 

Michigan. —  Robertson  v.  Corsett,  39  Mich. 
.777. 

Minnesota. —  Crookston  Nat.  Bank  v.  Stan- 
ton, 55  Minn.  211,  56  N.  W.  821,  43  Am.  St. 
Rep.  491. 

New  Jersey. —  Knickerbocker  Trust  Co.  v. 
Penn  Cordage  Co.,  62  N.  J.  Eq.  624,  50  Atl. 
459. 

New  York. —  Potter  v.  Cromwell,  40  N.  Y. 
287,  100  Am.  Dec.  485 ;  Goddard  v.  Gould,  14 
Barb.  662 ;  Smith  v.  Benson,  1  Hill  176. 

Oklahoma. —  Bridges  v.  Thomas,  8  Okla. 
620,  58  Pac.  955,  holding  that  prima  fade  a 
building  is  realty  and  not  the  subject  of  re- 
plevin until  facts  appear  whteh  show  that  it 
is  personalty. 

Pennsylvania. —  Campbell  v.  O'Neill,  64  Pa. 
St.  290,  holding  that  if  articles  prima  facie 
are  personal  property  the  court  will  not  say 
without  evidence  that  they  are  fixtures. 

.England. —  Holland  v.  Hodgson,  L.  R.  7 
C.  P.  328,  41  L.  J.  C.  P.  146,  26  L.  T.  Rep. 
N.  S.  709,  20  Wkly.  Rep.  990;  Lancaster  ». 
Eve,  5  C.  B.  N.  S.'717,  5  Jur.  N.  S.  683,  28 
L.  J.  C.  P.  235,  7  Wklv.  Ren.  9fi0.  94  E.  C.  L. 
717;  Hobson  v.  Gorriiige,  [18971  1  Ch.  182, 
66  L.  J.  Ch.  114,  75  L.  T.  Rep.  N.  S.  610,  45 
Wkly  Rep.  356. 
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so  far  as  to  include  buildings  erected  on  the  land  of  another.  Even  in  this  case 
these  additions  have  been  held  to  be  only  prima  facie  part  of  the  realty,  the 
presumption  being  rebuttable  by  evidence  of  an  agreement  that  they  were  to 
remain  personalty.^  The  early  theory  was  that  physical  annexation  was  essential 
to  constitute  a  fixture.'  This  was  the  test  and  the  sole  test  in  the  earlier  cases, 
because  in  those  cases  the  question  was  as  to  whether  the  fixture  could  be  taken 
by  distraint  or  whether  severance  had  constituted  waste.'"  Other  and  later 
authorities  held  that  use  or  purpose  or  adaptability  was  the  test,  and  that  con- 
structive annexation  followed  as  a  consequence.  In  these  cases  generally  the 
question  was  not  as  to  severability  or  as  to  waste,  but  whether  the  fixture  passed 
with  the  land."  In  a  leading  American  case  the  conclusion  was  reached  that 
there  is  no  one  test,  but  that  whether  a  chattel  has  become  part  of  the  freehold 
requires  the  united  application  of  tlie  following  elements  :I'(1)  Actual  annexation 
to  the  realty,  or  something  appurtenant  thereto.  (2)  Appropriation  to  the  use 
or  purpose  of  that  part  of  the  realty  with  which  it  is  connected.  (3)  The  inten- 
tion of  the  party -making  the  annexation  to  make  the  article  a  permanent 
accession  to  the  freehold  —  this  intention  being  inferred  from  the  nature  of 
the  article  affixed,  the  relation  and  situation  of  the  party  making  the  annexa- 
tion, the  structure  and  mode  of  annexation,  and  the  purpose  or  use  for 
which  the  annexation  has  been  made ;  '^  and  this  doctrine  has  been  repeatedly 
accepted  by  succeeding  authorities.'^)  Still  another  view  is  that  the  manner  and 


Canada. —  Haggert  v.  Brampton,  28  Can. 
Sup.  Ct.  174;  Stack  v.  T.  E?.ton  Co.,  4  Ont. 
L.  Rep.  335;  Burke  v.  Taylor,  46  U.  C.  Q.  B. 
371. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §  7 
et  seq. 

A  bmlding  and  things  fastened  for  use  in 
it  are  prima  facie  real  estate,  yet  many  cir- 
cumstances are  likely  to  intervene  by  which 
the  classification  of  these  articles  coming  un- 
der the  head'  of  "  fixtures  "  may  become  per- 
sonal property.  Bemis  v.  First  Nat.  Bank,  63 
Ark.  625,  40  S.  W.  127;  Miller  v.  Wadding- 
ham,  91  Cal.  377,  27  Pac.  750,  13  L.  R.  A. 
680,  25  Pac.  688;  Salter  v.  Sample,  71  111. 
430;  Doolev  v.  Crist,  25  111.  551;  Smith  v. 
Benson,  1  Hill    (N.  Y.)    176. 

As  between  landlord  and  tenant. —  "  If  the 
erection  is  of  the  character  which  the 
law  usually  denominates  a  fixture,  and  the 
question  is  between  the  tenant  who  erected 
it  and  the  landlord,  the  onus,  I  take  it,  would 
be  upon  the  tenant,  to  show  the  agreement 
between  him  and  his  landlord  that  it  was 
not  to  be  considered  as  a  fixture."  Brearley 
V.  Cox,  24  N.  J.  L.  287,  290,  per  Potts,  J. 
See  also  Talbot  v.  Cruger,  151  N.  Y.  117,  45 
N.  E.  364.  But  compare  Seeger  v.  Pettit,  77 
Pa.  St.  437,  18  ^m.  Rep.  452.  That  a  house 
is  a  trade  fixture  rebuts  the  presumption 
that  it  is  realty.  Thompson  Scenic  R.  Co.  v. 
Young,  90  Md.  278,  44  Atl.  1024.  Rights  of 
landlord  and  tenant  as  to  fixtures  see  infra, 
V,  G,  2. 

As  between  vendor  and  purchaser  the  gen- 
eral rule  is  that  what  is  annexed  to  realty 
is  part  thereof  unless  the  claimant  can  show 
that  he  is  within  some  exception  to  the  rule. 
King  V.  Johnson,  7  Gray  (Mass.)  239.  But 
compare  Hunt  v.  Mullanphy,  1  Mo.  508,  14 
Am.  Dec.  300.  Rights  of  vendor  and  pur- 
chaser as  to  fixtures  see  infra,  V,  D. 


Intent. —  It  has  been  said  a  chattel  will 
remain  personalty,  although  annexed  in  fact, 
if  there  is  doubt  as  to  the  intention.  It  is 
for  the  one  who  claims  that  it  is  realty  to 
show  by  clear  and  positive  acts,  circumstances 
and  evidence  that  it  is  changed  from  per- 
sonalty to  realty.  Hill  v.  Wentworth,  28  Vt. 
428.  But  compare  Johnson  v.  Mosher,  82 
Iowa  29,  47  N.  W.  996.  Intention  as  affect- 
ing character  of  property  see  infra,  II,  C, 

8.  Dame  v.  Dame,  38  N.  H.  429,  75  Am. 
Dec.  195;  Smith  v.  Benson,  1  Hill  (N.  Y.) 
176. 

Agreement  as  to  fixtures  see  infra,  III. 
Rights  as  between  landowner  and  stranger 
see  infra,  V,  A. 

9.  Walker  v.  Sherman,  20  Wend.  (N.  Y.) 
636;  Teaff  v.  Hewitt,  1  Ohio  St.  511,  59  Am. 
Dec.  634 ;  Amos  &  F.  Fixt.  2. 

Actual  annexation  see  infra,  II,  B,  2. 
Constructive  annexation  see  infra,  II,  B,  3. 

10.  See  5  Bacon  Abr.  Waste  { C )  6 ;  2  Ba- 
con Abr.  Distr.  (B)  ;  2  Rolle  Abr.  Waste 
{Quel  act  serra  wast;  Ghoses  annex  al  Frank- 
tenement)  ;  1  Rolle  Abr.  Distr.  (H)  ;  88 
Viner  Abr.  446,  Waste  (F)  ;  9  Viner  Abr. 
140,  Distr.  (H)  44-46. 

Distraint  of  fixtures  see  infra,  IX,  I. 
Severance  as  waste  see  Waste. 

11.  See  for  instance  Farrar  v.  Stackpole,  6 
Me.  154j  19  Am.  Dec.  201 ;  and  cases  cited 
infra,  II,  B,  3. 

Adaptability  of  chattel  to  realty  see  infra, 
11,  B,  2,  f. 

12.  Teaff  v.  Hewitt,  1  Ohio  St.  511,  59 
Am.  Dec.  634. 

13.  Arkansas. —  Bemis  v.  First  Nat.  Bank, 
63  Ark.  625,  40  S.  W.  127,  13  L.  R.  A.  680. 

Illinois. —  Hacker  v.  Munroe,  176  111.  384, 
52  N.  E.  12  [affirming  61  111.  App.  420]. 

Indiana. —  Binkley  v.  Porkner,  117  Ind.  176, 
19  N.  E.  753,  3  L.  R.  A.  33. 
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extent  of  physical  annexation  is  an  uncertain  and  unsatisfactory  criterion,  and 
that  special  prominence  sliould  be  given  to  the  intention  of  the  party  making  the 
annexation."  In  referring  to  the  elements  of  the  test  of  what  is  a  fixture  some 
courts  say  that  all  should  be  united,  that  they  should  not  be  alternative  but  con- 
current.^' Again,  alone  or  in  connection  with  tests  already  referred  to,  we  find  the 
more  general  proposition  affirmed  tliat  whether  an  article  is  a  fixture  or  part  of  the 
realty  is  a  question  of  fact  to  be  determined  from  a  consideration  of  all  the  facts 
and  circumstances."  It  is  a  mixed  question  of  law  and  fact  whether  a  chattel 
has  become  part  of  the  realty."  It  is  submitted  that  from  a  considei-ation  of  the 
cases  no  more  specific  formula  is  possible.  It  is  the  effort  to  compress  the  tests- 
of  whether  there  lias  been  such  annexation  as  will  change  the  status  of  the  thing 
in  question  into  a  compact  and  specific  formula  that  has  rendered  inevitable  the 
contradictions  in  the  decisions.^'    In  view  of  the  difficulties  of  discovering  a  gen- 


lowa. —  Thompson  v.  Smith,  111  Iowa  718, 
83  N.  W.  789,  82  Am.  St.  Eep.  541,  50  L. 
R.  A.  780. 

Kansas. —  Dodge  City  Water,  etc.,  Co.  v. 
Alfalfa  Land,  etc.,  Co.,  64  Kan.  247,  67  Pac. 
462. 

Nehraslca. —  Brownell  v.  Fuller,  60  Nebr. 
558,  83  N.  W.  669. 

A^ejo  Jersey. —  Brearley  v.  Cox,  24  N.  J.  L. 
287. 

New  York. —  Ward  v.  Kilpatrick,  85  N.  Y. 
413,  39  Am.  Rep.  674;  McRea  v.  Troy  Cent. 
Nat.  Bank,  66  N.  Y.  489;  Fitzgerald  v.  At- 
lanta Home  Ins.  Co.,  61  N.  Y.  App.  Div.  350, 
70  N.  Y.  Suppl.  552. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §§  3,  4, 
8  et  seq. 

14.  Hayford  v.  Wentworth,  97  Me.  347, 
54  Atl.  940;  Readfield  Telephone,  etc.,  Co.  v. 
Cyr,  95  Me.  287,  49  Atl.  1047. 

15.  Thomson  v.  Smith,  111  Iowa  718,  83 
N.  W.  789,  82  Am.  St.  Rep.  541,  50  L.  R.  A. 
780;  Ottumwa  Woolen  Mill  v.  Hawley,  44 
Iowa  57,  24  Am.  Rep.  719;  Hillebrand  v.  Nel- 
son, 1  Nebr.  (Unoff.)  783,  95  N.  W.  1068; 
Atlantic  Safe  Deposit,  etc.,  Co.  v.  Atlantic 
City  Laundry  Co.,  64  N.  J.  Eq.  140,  53  Atl. 
212;  Knickerbocker  Trust  Co.  v.  Penn.  Cord- 
age Co.,  62  N.  J.  Eq.  624,  50  Atl.  459;  Gun- 
derson  v.  Swarthout,  104  Wis.  186,  80  N.  W. 
465,  76  Am.  St.  Rep.  860. 

16.  Connecticut. —  Alvord  Carriage  Mfg. 
Co.  V.  Gleason,  36  Conn.  86;  Capen  v.  Peck- 
ham,  35  Conn.  88. 

Illinois. —  Crerar  v.  Daniels,  209  111.  296, 
70  N.  E.  569  [affirming  109.111.  App.  654]. 

Nebraska. —  Brownell  i;.  Fuller,  60  Nebr. 
558,  83  N.  W.  669. 

New  Jersey. —  Holmes  v.  Standard  Pub.  Co., 
(Ch.  1903)  55  Atl.  1107. 

Texas. —  Copp  v.  Swift,  (Civ.  App.  1894) 
26  S.  W.  438. 

England. —  Leigh  v.  Taylor,  [1902]  A.  C. 
157,  71  L.  J.  Ch.  272,  86  L.  T.  Rep.  N.  S.  239, 
50  Wkly.  Rep.  623. 

17.  Alabama. —  Nelson  v.  Howison,  122 
Ala.  573,  25  So.  211;  Capital  City  Ins.  Co.  v. 
Caldwell,  95  Ala.  77,  10  So.  355;  Gresham  v. 
Taylor,  51  Ala.  505. 

Indiana. —  McFarlane  v.  Foley,  27  Ind.  App. 
848,  60  N.  E.  357,  87  Am.  St.  Rep.  264. 
Massachusetts. — Hopewell  Mills  v.  Taunton 
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Sav.  Bank,  150  Mass.  519,  23  N.  E.  327,  15 
Am.  St.  Rep.  235,  6  L.  R.  A.  249. 

Michigan. —  Scudder  v.  Anderson,  54  Mich, 
122,  19  N.  W.  775. 

Minnesota. —  Capehart  v.  Foster,  61  Minn. 
132,  63  N.  W.  257,  52  Am.  St.  Rep.  582. 

Missouri. —  Elliott  v.  Black,  45  Mo.  372; 
Grand  Lodge  of  Masons  v.  Know,  27  Mo.  315; 
Goodin  v.  EUeardsville  Hall  Assoc,  S  Mo. 
App.  289. 

Nebraska. —  Insurance  Co.  of  North  Amer- 
ica V.  BuckstaflF,  3  Nebr.  (UnoflF.)  632,  92 
N.  W.  755. 

New  Hampshire. —  Kent  v.  BrowH,  59  N.  H. 
236. 

New  Jersey. —  Pope  v.  Skinkle,  45  N.  J.  L. 
39;  Van  Keuren  v.  New  Jersey  Cent.  R.  Co., 
38  N.  J.  L.  165. 

New  York. —  Martin  v.  Cope,  28  N.  Y.  180; 
Scobell  V.  Block,  82  Hun  223,  31  N.  Y.  Suppl.. 
975 ;  Hovey  v.  Smith,  1  Barb.  372. 

Pennsylvania. —  Harmony  Bldg.  Assoc,  v. 
Berger,  99  Pa.  St.  320;  Seeger  v.  Pettit,  77 
Pa.  St.  437,  18  Am.  Rep.  452;  Campbell  v.. 
O'Neill,  64  Pa.  St.  290. 

Virginia. —  Tunis  Lumber  Co.  v.  R.  G.  Den- 
nis Lumber  Co.,  97  Va.  682,  34  S.  E.  613. 

Washington. — ^Philadelphia  Mortg.,  etc.,  Co. 
V.  Miller,  20  Wash.  607,  56  Pac.  382,  72  Am. 
St.  Rep.  138,  44  L.  R.  A.  559. 

United  States. — Murray  v.  Bender,  125  Fed. 
705,  60  C.  C.  A.  473,  63  L.  R.  A.  783;  New 
York  L.  Ins.  Co.  v.  Allison,  107  Fed.  179,  46 
C.  C.  A.  229. 

Question  for  jury. —  If  the  evidence  is  con- 
troverted as  to  annexation,  whether  a  thing 
is  affixed  is  for  the  jury.  Leonard  v.  Stick- 
ney,  131  Mass.  541 ;  Allen  v.  Mooney,  130 
Mass.  155.     See  also  infra,  II,  C,  1. 

Question  for  court. —  Whether  a  building  is 
real  or  personal  has  been  said  to  be  a  ques- 
tion of  law.  Bridges  v.  Thomas,  8  Okla.  620, 
58  Pac.  955.  And  see  Barnes  v.  Burt,  38 
Conn.  541 ;  Jennings  r.  Vahey,  183  Mass.  47, 
66  N.  E.  598,  97  Am.  St.  Rep.  409;  Maguire 
r.  Park,  140  Mass.  21,  1  N.  E.  750. 

Intention  as  question  of  fact  or  of  mixed 
law  and  fact  see  infra,  II,  C,  1. 

18.  The  efforts  to  formulate  the  test  of 
what  shall  constitute  annexation  generally 
take  the  form  given  in  Teaff  v.  Hewitt,  1 
Ohio  St.  511,  59  Am.  Dee.  634,  or  a  variation 
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eral  test  of  what  is  siicli  an  annexation  as  will  change  a  chattel  into  realty,  the 
simplest  plan  is  to  start  with  the  proposition  that  whatever  is  attached  to  realty 
only  by  weight  or  juxtaposition  is  presumed  to  be  personalty,  and  that  whatever 
is  attached  to  the  realty  in  fact,  although  only  sliglitly,  is  presumed  to  be  realty,** 
and  to  inquire  what  facts  may  be  sliown  to  rebut  these  presumptions.  Tliese 
facts  relate  to  two  principal  matters,  viz.,  the  act  of  annexation,  and  the  parties 
concerned.  The  former  concerns  the  degree  of  annexation,^  the  adaptability  of 
the  article  to  the  realty,'*  and  the  intention  with  which  the  annexation  was  done.** 
The  latter  concerns  the  relation  of  the  interested  parties  to  the  realty  and  to  the 
chattel.** 

B.  Kinds —  l.  In  General.  Annexation  may  be  by  the  use  of  some  material 
or  device  the  effect  of  which  is  to  secure  the  article  immovably,''^  or  if  movable, 
to  restrict  motion  within  definite  limits.**  Such  annexation  is  called  actual,  and 
may  be  by  any  material  external  to,  or  independent  of,  the  article  itself,  as  nails, 
cement,  or  chains,  or  by  some  device  which  is  a  substitute  for  such  material.'* 
The  civil  law  allows  movable  property  to  be  made  immovable  by  destination." 
Corresponding  to  this  is  the  annexation  by  intention  of  the  recent  common  law. 
Where  such  annexation  is  allowed  it  is  sufficient  that  the  owner  intends  to  make 
thechattel  a  part  of  the  realty.  It  is  not  necessary  to  use  force  ;  it  is  enough  to 
exercise  the  will ;  if  this  is  duly  manifested  the  article  is  dedicated  to  the  realty, 
and  its  status  as  personalty  has  ceased.  These  two  methods  of  annexation  are 
sometimes  called  actual  and  constructive  annexation.  The  former  is  accomplished 
by  some  physical  act,  the  latter  by  the  mind  alone ;  but  it  is  obvious  that  in  eitlier 
case  the  article  is  annexed  to  the  realty  by  the  will  of  the  owner ;  in  the  one  case 
his  will  being  manifested  by  the  physical  act,  in  the  other  by.  his  power  of 
restraint.  The  earlier  common  law  dealt  only  with  such  physical  act  of  annexa- 
tion as  was  readily  cognizable ;  such  act  must  have  so  affixed  the  chattel  that  sev- 
erance would  impair  it  and  the  freehold.'*    It  is  not  easy  to  draw  the  line  between 


on  that  form  in  which  the  elements  are  (1) 
actual  annexation,  (2)  adaptability  to  the 
uses  of  the  realty,  and  (3)  intention  to 
annex  permanently,  as  in  Hayford  v.  Went- 
worth,  97  Me.  347,  54  Atl.  940.  Sometimes  a 
test  is  found  in  (1)  the  nature  and  char- 
acter of  the  act  by  which  the  fixture  is  put 
in  place,  (2)  the  policy  of  the  law,  (3)  the 
intention  of  those  concerned,  as  in  Justice  v. 
Nesquehoning  Valley  R.  Co.,  87  Pa.  St.  28. 
In  the  leading  English  case  it  is  said  that 
what  constitutes  an  annexation  suflScient  to 
make  the  chattel  part  of  the  realty  must  de- 
pend on  the  circumstances  of  each  case,  and 
mainly  on  two  circumstances  as  indicating 
the  intention,  viz,  the  degree  of  annexation 
and  the  object  of  annexation.  Holland  p. 
Hodgson,  L.  R.  7  C.  P.  328,  41  L.  J.  C.  P.  140, 

26  L.  T.  Rep.  N.  S.  709,  20  Wkly.  Rep.  990. 
This  was  somewhat  qualified  in  Norton  v. 
Dashwood,  [1896]  2  Ch.  497,  65  L.  J.  Ch.  737, 
75  L.  T.  Rep.  N.  S.  205,  44  Wkly.  Rep. 
680,  where  the  elements  were  said  to  be  (1) 
mode  and  extent  of  annexation,  (2)  whether 
for  temporary  or  permanent  improvement, 
and  (3)  effect  of  removal  upon  the  freehold. 
This  element  of  injury  to  the  freehold  on 
severance  is  included  in  McFarlane  v.  Foley, 

27  Ind.  App.  484,  60  N.  E.  357;  Cook  v. 
Condon,  6  Kan.  App.  574,  51  Pac.  587; 
Weathersby  v.  Sleeper,  42  Miss.  732;  Rich- 
ardson V.  Borden,  42  Miss.  71,  2  Am.  Rep. 
595;  Andrews  v.  Powers,  66  N.  Y.  App.  Div. 
216,  72  N.  Y.  Suppl.  597.     In  some  of  the 


foregoing  cases  these  elements  are  said  to 
show  the  intention  with  which  the  annexa- 
tion is  made  and  not  to  be  tests  of  annexation 
itself. 

19.  See  cases  cited  supra,  note  7. 

20.  See  infra,  II,  B. 

21.  See  infra,  II,  B,  2,  f. 

22.  See  infra,  II,  C. 

23.  See  infra,  V. 

24.  Bedford-Bowling  Green  Stone  Co.  v. 
Oman,  115  Ky.  369,  73  S.  W.  1038,  24  Ky.  L. 
Rep.  2274  (railroad  track)  ;  Towne  v.  Fiske, 
127  Mass.  125,  34  Am.  Rep.  353  (gas-fixture). 

25.  Titus  V.  Mabee,  2^  111.  257  (railroad 
car  on  owner's  road)  ;  Friedley  v.  Giddings, 
119  Fed.  438  [affirmed  in  128  Fed.  355,  63 
C.  C.  A.  85,  65  L.  R.  A.  327]  (main  belt  of 
engine). 

2&  See  infra,  II,  B,  2. 

27.  Thus  slaves  are  considered  immovables 
by  operation  of  law,  and  are  annexed  to  the 
land  of  their  owner.  So  also  are  cattle  in- 
tended for  cultivating  land,  and  the  imple- 
ments of  husbandry  placed  on  land  by  the 
owner,  for  its  service  and  improvement.  See 
La.  Civ.  Code,  arts.  463,  468. 

28.  Connecticut. —  Swift  v.  Thompson,  9 
Conn.  63,  21  Am.  Deo.  718. 

Georgia. —  Wade  v.  Johnson,  25  Ga.  331. 

Illinois. —  Ellison  -t;.  Salem  Coal,  ,etc.,  Co., 
43  HI.  App.  120. 

Missouri. —  Lacey  r.  Giboney,  36  Mo.  320, 
88  Am.  Deo.  145. 

Nevada. —  Brown  v.  Lillie,  6  Nev.  244. 
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actual  and  constructive  annexation,  but  at  their  extremes  the  former  is  chiefly 
physical,  the  latter  is  chiefly  mental.''* 

2.  Actual  Annexation  —  a.  How  Far  Degree  Is  Important.  To  answer  the 
test  of  actual  annexation  alone  the  degree  of  annexation  is  not  important.*"  The 
importance  of  the  degree  of  annexation  is  the  light  it  throws  on  other  facts  in 
the  case,  all  which  are  to  be  regarded  in  determining  whether  the  status  of  the 
fixture  is  realty  or  personalty.*'  However,  actual  annexation  may  be  carried  to 
such  an  extent  that  the  article  may  become  so  far  incorporated  with  the  realty  as 
to  be  incapable  of  severance  as  a  matter  of  law.*' 

b.  Annexation  by  Weight.  Mere  weight  is  not  sufiicient  to  make  a  chattel 
part  of  the  realty,  although  resting  on  a  surface  prepared  for  it ;  **  but  weight, 


South  Carolina. —  Montague  v.  Dent,  10 
Rich.  135,  67  Am.  Dec.  572. 

Vermont. —  Hill  v.  Wentworth,  28  Vt.  428; 
Cross  V.  Marston,  17  Vt.  533,  44  Am.  Dec. 
353;  Sturgis  v.  Warren,  11  Vt.  433. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §  8 
et  seq. 

29.  Whether  or  not  a  chattel  is  a  fixture 
may,  as  determined  by  the  practices  and 
tastes  of  the  present,  be  quite  otherwise  than 
in  the  time  of  early  decisions  on  fixtures. 
Formerly  when  glass  was  a  luxury  it  re- 
quired litigation  to  decide  whether  it  was  a 
removable  fixture.  See  Herlalpnden's  Case, 
4  Coke  62a.  To-day  the  cSustruction  of 
wooden  mantels  by  machinery  fitted  for  any 
house  and  kept  in  stock  for  sale  to  any  one 
makes  them  more  liable  to  be  removable  fix- 
tures. Philadelphia  Mortg.,  etc.,  Co.  v.  Mil- 
ler, 20  Wash.  607,  56  Pac.  382,  72  Am.  St. 
Eep.  138.  44  L.  R.  A.  559.  And  see  Oliver 
V.  Lansing,  59  Nebr.  219,  80  N.  W.  829; 
Leigh  V.  Taylor,  [1902]  A.  C.  157,  71  L.  J.  Ch. 
272,  86  L.  T.  Rep.  N.  S.  239,  50  Wkly.  Rep. 
623;  Bishop  v.  Elliott,  11  Exeh.  113,  1  Jur. 
N.  S.  662,  24  L.  J.  Exch.  229,  3  Wkly.  Rep. 
454. 

30.  Atlantic  Safe  Deposit,  etc.,  Co.  v.  At- 
lantic Laundry  Co.,  64  N.  J.  Eq.  140,  53  Atl. 
212. 

31.  Strickland  v.  Parker,  54  Me.  263;  At- 
lantic Safe  Deposit,  etc.,  Co.  v.  Atlantic  Laun- 
dry Co.,  64  N.  J.  Eq.  140,  53  Atl.  212.  And 
see  Hopewell  Mills  v.  Taunton  Sav.  Bank, 
150  Mass.  519,  23  N.  E.  327,  15  Am.  St.  Rep. 
235,  6  L.  R.  A.  249;  Guthrie  v.  Jones,  108 
Mass.  191;  Winslow  v.  Merchants'  Ins.  Co., 
4  Mete.   (Mass.)  306,  38  Am.  Dec.  368. 

Slight  annexation  will  be  sufficient  to 
make  an  article  realty  as  between  vendor  and 
vendee  or  mortgagor  and  mortgagee.  Bain  v. 
Brand,  1  App.  Cas.  762;  Haggert  v.  Bramp- 
ton, 28  Can.  Sup.  Ct.  174;  Argles  v.  Mc- 
Math,  26  Out.  224;  Stack  v.  T.  Eaton  Co., 
4  Ont.  L.  Rep.  335. 

32.  Porter  v.  Pittsburg  Bessemer  Steel  Co., 
122  U.  S.  267,  7  S.  Ct.  1206,  30  L.  ed.  1210; 
Galveston,  etc.,  R.  Co.  v.  Cowdrey,  11  Wall. 
(U.  S.)  459.  20  L.  ed.  199. 

33.  California. — Pennybeeker  v.  McDougal, 
48  Cal.  100. 

Colorado. — Royce  v.  Latshaw,  15  Colo.  App. 
420,  62  Pac.  627. 

Connecticut. —  Capen  r.  Peekham,  35  Conn. 
88. 
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District  of  Columbia. —  Robinson  v.  Wright, 
2  MacArthur  54. 

Hawaii. —  Adams  v.  Kauwa,  6  Hawaii  280. 

IlUnois.—  Smyth  v.  Stoddard,  203  111.  424, 
67  N.  E.  980,  96  Am.  St.  Rep.  314;  Cook  v. 
Whiting,  16  111.  480. 

Indiana. —  Taffe  v.  Warnick,  3  Blackf.  Ill, 
26  Am.  Dec.  383. 

Iowa. — ^Dubuque  Cong.  Soc.  v.  Fleming,  11 
Iowa  533,  79  Am.  Dec.  511. 

Kansas. —  Eaves  v.  Estes,  10  Kan.  314,  15 
Am.  Rep.  345. 

Maine. —  Blethen  v.  Towle,  40  Me.  310. 

Maryland. —  Thompson  Scenic  R.  Co.  v. 
Young,  90  Md.  278,  44  Atl.  1024;  Carlin  v. 
Ritter,  68  Md.  478,  13  Atl.  370,  16  Atl.  301, 
6  Am.  St.  Rep.  467. 

Massachusetts. —  O'Donnell  v.  Hitchcock, 
118  Mass.  401;  Pierce  v.  George,  108  Mass. 
78,  11  Am.  Rep.  310. 

Minnesota. —  Wolford  r.  Baxter,  33  Minn. 
12,  21  N.  W.  744,  53  Am.  Rep.  1. 

Wevada. —  Brown  v.  Lillie,  6  Nev.  244. 

New  Jersey. —  Potts  v.  New  Jersey  Arms, 
etc.,  Co.,  17  N.  J.  Eq.  395. 

'New  York. —  Walker  v.  Sherman,  20  Wend. 
636. 

Washington. —  Page  !;.  Urick,  31  Wash.  601, 
72  Pac.  454,  96  Am.  St.  Rep.  924. 

England. — ^Wansbrough  v.  Maton,  4  A.  &  E. 
884,  2  H.  &  W.  37,  4  L.  J.  K.  B.  154,  5  L.  J. 
K.  B.  150,  6  N.  &  M.  367,  31  E.  C.  L.  386; 
Rex  V.  Otley,  1  B.  &  Ad.  161,  9  L.  J.  M.  C. 
O.  S.  11,  20  E.  C.  L.  438;  Horn  v.  Baker,  9 
East  215,  9  Rev.  Rep.  641;  Wiltshear  v.  Cot- 
trell,  1  E.  &  B.  674,  17  Jur.  758,  22  L.  J. 
Q.  B.  177,  72  E.  C.  L.  674;  Ward's  Case,  4 
Leon.  241 ;  Rex  v.  Londonthorpe,  6  T.  R.  377. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §  8 
et  seq. 

Weight  does  not  alone  rebut  the  presump- 
tion that  the  article  is  personal  property  if 
it  is  otherwise  unattached.  De  Lacy  v.  Till- 
man, 83  Ala.  155,  3  So.  294;  Tillman  v.  De 
Lacy,  80  Ala.  103. 

Where  a  machine  was  so  heavy  as  to  re- 
quire posts  to  support  the  floor  below  it,  it 
was  held  annexed  to  the  realty  so  as  to  pass 
by  a  mortgage  of  the  realty,  but  not  other 
heavy  machines.  Shepard  v.  Blossom,  66 
Minn.  421,  69  N.  W.  221,  61  Am.  St.  Rep.  431.  - 

Soil  removed  from  one  part  of  land  to  an- 
other remains  realty.  Lacustrine  Fertilizer 
Co.  V.  Lake  Guano,  etc..  Fertilizer  Co.,  82 
N.  Y.  476. 


FIXTURES 


[19  Cyc.J     1041 


together  with  the  fact  that  the  structure  was  erected  or  added  by  the  owner, 
may  result  in  annexation  where  it  would  not  if  erected  by  a  tenant  or  a  stranger.** 

e.  Annexation  to  Gain  Steadiness.  A  machine  may  be  annexed  to  realty 
merely  to  keep  it  steady,  as  a  mechanical  necessity,  if  it  is  to  be  used  at  all,  and 
not  with  reference  to  the  realty.  It  is  possible  in  such  case  that  there  is  no 
intention  on  the  part  of  the  owner ;  the  setting  up  of  the  machine  in  one  way  or 
another  being  due  to  the  opinion  of  the  expert  employed.  The  English  courts 
hold  that  annexing  merely  to  keep  a  machine  steady  will  make  it  subject  to  a 
mortgage  of  the  realty.*'  Before  the  law  was  iinally  settled  in  England,  the  case  of 
Hellawell  v.  Eastwood  ^  was  thought  to  sustain  the  view  that  annexation  merely 
to  steady  a  machine  did  not  make  it  part  of  the  realty.  This  case  had  some 
influence  on  American  authorities,  and  as  a  general  rule  they  agree  that  such 
annexation  is  not  sufficient  to  make  the  article  affixed  a  part  of  the  realty,  although 
the  machine  is  connected  with  shafting'  by  belts,  if  otherwise  it  is  readily 
removable." 

d.  Inclosing.     The  weight  of  authority  seems  to  be  that  merely  inclosing  a 


A  stone  quarrieii  by  a  trespasser,  sold  to  a 
landowner,  and  by  him  laid  for  a  walk,  is  part 
of  the  realty.    Jackson  v.  Walton,  28  Vt.  43. 

34.  Wiltshear  v.  Cottrell,  1  E.  &  B.  674, 
17  Jur.  758,  22  L.  J.  Q.  B.  177,  72  E.  C.  L. 
674;  Miles  v.  Ankatell,  25  Out.  App.  458  [re- 
versing 29  Ont.  21].  In  Phillips  v.  Grand 
Eiver  Farmers'  Mut.  F.  Ins.  Co.,  46  U.  C. 
Q.  B.  334j  where  a  building  was  erected  by 
the  mortgagor,  the  court  were  divided  on 
this  question. 

Illustrations.  —  A  heavy  statue  erected  by 
the  owner  on  his  premises,  being  designed  for 
permanent  ornament,  was  held  to  be  part  of 
the  realty  and  subject  to  a  mortgage  thereof 
(Snedeker  v.  Warring,  12  N.  Y.  170.  But 
compa/re  Pfluger  v.  Carmichael,  54  N.  Y.  App. 
Div.  153,  66  N.  Y.  Suppl.  417),  as  were  fire 
grates,  part  of  a  complete  house  (Monti  v. 
Barnes,  [1901]  1  K.  B.  205,  70  L.  J.  K.  B. 
225,  83  L.  T.  Rep.  N.  S.  619,  49  Wkly.  Rep. 
147). 

Weight  with  slight  physical  annexation 
may  serve  to  make  the  fixture  part  of  the 
realty.  Green  v.  Chicago,  etc.,  R.  Co.,  8  Kan. 
App.  611,  56  Pac.  136;  Gunderson  v.  Swarth- 
out,  104  Wis.  186,  80  N.  W.  465,  76  Am.  St. 
Rep.  860;  Bain  v.  Brand,  1  App.  Cas.  762; 
Haggert  v.  Brampton,  28  Can.  Sup.  Ct.  174; 
Argles  V.  McMath,  26  Ont.  224;  Stack  v. 
T.  Eaton  Co.,  4  One.  L.  Rep.  335. 

35.  Reynolds  v.  Ashby,  [1903]  1  K.  B.  87, 
72  L.  J.  K.  B.  51,  87  L.  T.  Rep.  N.  S.  640, 
SI  Wkly.  Rep.  405 ;  Longbottom  v.  Berry, 
L.  R.  5  Q.  B.  123,  10  B.  &  S.  852,  39  L.  J. 
Q.  B.  37,  22  L.  T.  Rep.  N.  S.  385;  Hobson  v. 
Gorringe,  [1897]  1  Ch.  182,  66  L.  J.  Ch.  114, 
75  L.  T.  Rep.  N.  S.  610,  45  Wkly.  Rep.  356; 
Holland  v.  Hodgson,  L.  R.  7  C.  P.  328,  41 
I,.  J.  C.  P.  146,  26  L.  T.  Rep.  N.  S.  709,  20 
Wkly.  Rep.  990;  Climie  v.  Wood,  L.  R.  4 
Exch.  328,  38  L.  J.  Exch.  223,  20  L.  T.  Rep. 
N.  S.  1012;  Walmsley  v.  Milne,  7  C.  B.  N.  S. 
115,  6  Jur.  N.  S.  125,  29  L.  J.  C.  P.  97,  1 
L.  T.  Rep.  N.  S.  62,  8  Wkly.  Rep.  138,  97 
E.  C.  L.   115. 

36.  Hellawell  v.  Eastwood,  6  Exch.  295, 
20  L.  J.  Exch.   154. 

37.  Connecticut. —  Capen    ».    Peckham,    35 
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Conn.  88;    Swift  v.  Thompson,   9   Conn.   63, 
21  Am.  Dec.  718. 

Massachusetts. —  Wentworth  v.  S.  A.  Woods 
Mach.  Co.,  163  Mass.  28,  39  N.  E.  414; 
Cooper  V.  Johnson,  143  Mass.  108,  9  N.  E.  33 ; 
Carpenter  v.Walker,140  Mass. 416,5  N.E.160; 
Hubbell  V.  East  Cambridge  Five  Cents  Sav. 
Bank,  132  Masfe.  447,  43  Am.  Rep.  446;  McCon- 
nell  V.  Blood,  123  Mass.  47,  25  Am.  Rep.  12. 

'Nev>  Jersey. —  Crane  Iron  Works  v.  Wilkes, 
64  N.  J.  L.  193,  45  Atl.  1033 ;  Atlantic  Safe 
Deposit,  etc.,  Co.  v.  Atlantic  City  Laundry, 
64  N.  J.  Eq.  140,  53  Atl.  212;  Knickerbocker 
Trust  Co.  V.  Penn  Cordage  Co.,  62  N.  J.  Eq. 
624,  50  Atl.  459;  Keeler  v.  Keeler,  31  N.  J. 
Eq.  181;  Blancke  v.  Rogers,  26  N.  J.  Eq. 
563;  Keve  v.  Paxton,  26  N.  J.  Eq.  107. 
But  compa/re  Lee  v.  Hubschmidt  Bldg.,  etc., 
Co.,  55  N.  J.  Eq.  623,  37  Atl.  769. 

'New  York. —  McRea  v.  Troy  Cent.  Nat. 
Bank,  66  N.  Y.  489  [reversing  50  How.  Pr. 
51] ;  Voorhees  v.  McGinnis,  48  N.  Y.  278  [re- 
versing 46  Barb.  242] ;  Murdock  v.  Gififord, 
18  N.  Y.  28  [reversing  20  Barb.  407]. 

OTwo.— Teaff  v.  Hewitt,  I  Ohio  St.  511,  59 
Am.  Dec.  634. 

Oregon. —  Honeyman  v.  Thomas,  25  Oreg. 
539,  36  Pac.  636. 

Vermont. —  Kendall  v.  Hathaway,  67  Vt 
122,  30  Atl.  859;  Sweetzer  v.  Jones,  35  Vt, 
317,  82  Am.  Dec.  639;  Harris  v.  Haynes,  34 
Vt.  220;  Bartlett  v.  Wood,  32  Vt.  372;  Ful 
lam  v.  Stearns,  30  Vt.  443;  Hill  v.  Went 
worth,  28  Vt.  428. 

Washington.—'  Neufelder  v.  Third  St.,  etc 
R.  Co.,  23  Wash.  470,  63  Pac.  197,  83  Am 
St.  Rep.  831,  53  L.  R.  A.  600. 

Canada. —  Schreiber  v.  Malcolm,  8  Grant 
Ch.  (U.  C.)  433;  McDonald  v.  Weeks,  8 
Grant  Ch.  (U.  C.)  297.  The  rule  is  other- 
wise in  Manitoba,  unless  the  machine  is 
steadied  merely  by  cleats.  Sun  L.  Assur. 
Co.  V.  Taylor,  9  Manitoba  89.  See  Stack  v. 
T.  Eaton  Co.,  4  Ont.  L.  Rep.  333  (where 
shelving  attached  to  a  building  merely  to 
steady  it  was  held  to  be  part  of  the  realty)  ; 
McCausland  v.  McCallum.  3  Ont.  305  (where 
counters  attached  to  a  building  for  steadirfesa 
were  held  to  be  part  of  the  realtvK 
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chattel  in  a  building,  througli  the  entrance  to  which  the  chattel  can  be  removed 
only  in  pieces,  or  wliich  will  have  to  be  destroyed,  or  in  wliich  an  opening  must 
be  made  before  the  chattel  can  be  removed  from  the  premises,  or  inclosing  an 
article,  as  an  iron  safe,  in  brick  or  iron,  does  not  necessarily  amount  to  annexation, 
even  between  vendor  and  purchaser  or  mortgagor  and  mortgagee.^ 

6.  Conneetion  With  Motive  Power.  That  a  machine  is  connected  with  the 
motive  power  by  a  belt  does  not  of  itself  constitute  annexation.'' 

f.  Adaptability  of  Chattel  to  Realty.  A  chattel  is  adapted  to  the  realty  when 
it  is  fitted  to  promote  the  ends  for  which  the  realty  is  used.*'  Adaptability  does 
not  imply  immovability.  It  is  consistent  with  movability  or  immoxability.  It 
only  requires  localization  in  use.*'  The  common  law  required  actual  attachment 
to  work  a  change  in  status,  althougli  the  article  was  adapted  to  the  realty.  That 
ifi  the  modern  rule  in  several  jurisdictions,**  but  in  a  number  of  jurisdictions 


See  23  Cent.  Dig.  tit.  "Fixtures,  §  12. 
See  also  infra,  V,  E. 

Contra. —  Ottumwa  Woolen  Mill  Co.  v. 
Hawley,  44  Iowa  f',  24  Am.  Rep.  719  (appa- 
rently on  the  theory  of  constructive  annexa- 
tion under  the  facts  of  the  casi  )  ;  Langdon  v. 
Buchanan,  62  K  H.  657;  Cavis  v.  Beckford, 
62  N.  H.  229,  13  Am.  St.  Rep.  554. 

Annexation  with  screws  or  the  like  to  keep 
steady,  combined  with  other  motives,  may 
make  a  machine  a  flxt-re.  Thomson  v.  Smith, 
111  Iowa  718,  83  N.  W.  789,  82  Am.  St.  R«p. 
541,  50  L.  R.  A.  780;  Hopewell  Mills  v.  Taun- 
ton Sav.  Bank,  150  Mass.  519,  23  N.  E.  327, 
15  Am.  St.  Rep.  235,  6  L.  R.  A.  249;  McRea 
V.  Troy  Cent.  Nat.  Bank,  66  N.  Y.  489  [re- 
versing 50  How.  Pr.  51]. 

38.  loioa. —  Dostal  v.  MeCaddon,  35  Iowa 
318. 

Massachusetts. —  Carpenter  v.  Walker,  140 
Mass.  416,  5  N.  E.  160;  Park  v.  Baker,  7 
Allen  78,  83  Am.  Dec.  668 ;  Gale  v.  Ward,  14 
Mass.  352,  7  Am.  Dee.  223. 

Michigan. —  Manwaring  v.  Jenison,  61 
Mich.   117,   27   N.   W.   899. 

Missouri. —  Hunt  v.  MuUanphy,  1  Mo.  508, 
14  Am.  Dec.  300. 

'New  York. —  Siason  v.  Hibbard,  75  N.  Y. 
542  [affirming  10  Hun  420] ;  Tiflft  v.  Horton, 
53  N.  Y.  377,  13  Am.  Rep.  537;  Ford  v. 
Cobb,  20  N.  Y.  344 ;  Duntz  v.  Granger  Brew- 
ing Co.,  41  Misc.  177,  83  N.  Y.  Suppl.  957. 

Pennsylvania. —  Hill  v.  Sewald,  53  Pa.  St. 
271,  91  Am.  Dec.  209;  Lemar  v.  Miles,  4 
Watts  330. 

Texas. —  Moody  v.  Aiken,  50  Tex.  65. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §  12,  13. 

However,  an  engine  used  in  a  building,  and 
■which  cannot  be  removed  without  taking  down 
part  of  the  building,  is  a  fixture.  Despatch 
Packet  Line  v.  Bellamy  Mfg.  Co.,  12  N.  H. 
205,  37  Am.  Dec.  203;  Fryatt  v.  Sullivan 
Co.,  5  Hill  (N.  Y.)  116  [affirmed  in  7  Hill 
529].  So  too  are  articles  placed  in  the  in- 
closing building  with  the  intention  to  have 
them  remain,  and  too  large  to  remove  through 
any  existing  opening.  Eauitable  Trust  Co.  .v. 
Christ,  47  Fed.  756.  In  Louisiana  an  inclosed 
safe  Is  an  immovable  by  destination.  Folger 
V.  Kenner,  24  La.  Ann.  436. 

39.  Massachusetts. — Smith  v.  Whitney,  147 
Mass.  479, 18  N.  E.  229 ;   Carpenter  v.  Walker, 
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140  Mass.  416,  5  N.  B.  160;  Holbrook  V. 
Chamberlain,  116  Mass.  155,  17  Am.  Rep. 
146;  Pierce  v.  George,  108  Mass.  78,  11  Am. 
Rep.  310;  Gale  v.  Ward,  14  Mass.  352,  7  Am. 
Dec.  223. 

Minnesota. —  Shepard  v.  Blossom,  66  Minn. 
421,  69  N.  W.  221,  61  Am'.  St.  Rep.  431. 

New  Jersey. —  Atlantic  Safe  Deposit,  etc., 
Co.  V.  Atlantic  City  Laundry  Co.,  64  N.  J. 
Eq.  140,  53  Atl.  212;  Rogers  v.  Brokaw,  25 
N.  J.  Eq.  496. 

New  York. — 'Farrar  v.  Chauffetete,  5  Den. 
527. 

North  Ga/rolina. —  Latham  v.  Blakely,  70 
N.  C.  368. 

Ohio. —  Hyman  v.  Gordon,  Ohio  Prob.  189. 

Vermont. —  Tobias  v.  Francis,  3  Vt.  425, 
23  Am.  Dec.  217. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §§  12, 
13. 

On  the  other  hand  it  has  been  held  that 
the  belt  is  part  of  the  realty.  Giddings  v. 
Freedley,  128  Fed.  355,  63  C.  C.  A.  85,  65 
L.  R.  A.  327   [affirming  119  Fed.  438]. 

40.  Williamson  v.  New  Jersey  Southern 
R.  Co.,  29  iSr.  J.  Eq.  311  (a  car  on  its  track)  ; 
Fitzgerald  v.  Atlantic  Home  Ins.  Co.,  61 
N.  y;  App.  Div.  350,  70  N.  Y.  Suppl.  552 
(casks  and  bottles  in  a  brewery)  ;  New  York 
L.  Ins.  Co.  V.  Allison,  107  Fed.  179,  46 
C.  C.  A.  229  (a  sign  on  a  place  of  business). 

41.  See  cases  cited  supra,  .II,  B,  2,  f. 

42.  Alabama. —  Rogers  v.  Prattville  Mfg. 
Co.,  81  Ala.  483,  1  So.  643,  60  Am.  R«p.  171. 

Kentucky. —  Griffin  v.  Jansen,  39  S.  W.  43, 
19  Ky.  L.  Rep.  19. 

Massachusetts. —  Southbridge  Sav.  Bank  v. 
Mason,  147  Mass.  500,  18  N.  E.  406,  1 
L.  R.  A.  350;  Hubbell  v.  East  Cambridge 
Five  Cents  Sav.  Bank,  132  Mass.  447,  43 
Am.  Rep.  446;  Southbridge  Sav.  Bank  r. 
Exeter  Mach.  Works,  127  Mass.  542;  Mc- 
Connell  v.  Blood,  123  Mass.  47,  25  Am.  Rep. 
12;  Park  v.  Baker,  7  Allen  78,  83  Am.  Dec. 
668. 

Minnesota. —  Wolford  v.  Baxter,  33  Minn. 
12,  27  N.  W.  744,  53  Am.  Rep.  1. 

New  Jersey. —  Feder  v.  Vin  Winkle,  53 
N.  J.  Eq.  370,  33  Atl.  399,  51  Am.  St.  Ren. 
628;  Keeler  v.  Keeler,  31  N.  J.  Eq.  181; 
Williamson  v.  New  Jersey  Southern  R.  Co., 
29  N.  J.  Eq.  311. 
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adaptability  without  actual  annexation  is  suiBcient  to  occasion  constructive  annex- 
ation.''^ Adaptability  with  other  circumstances  may  cause  annexation  ;  it  is  one 
of  the  circumstances  to  be  regarded  in  determining  whether  what  seems  to  be 
personalty  is  realty  or  vice  versa.^  Adaptability  may  be  divided  into  general 
and  special  adaptability.  The  former  applies  to  articles  fitted  for  use  on  all 
realty  devotad  to  like  purposes.  They  usually  can  be  bought  in  the  market  and 
are  adapted  to  general  use.  The  latter  applies  to  articles  specially  designed  and 
created  for  the  realty  where  tliey  are  to  be  used.  Some  cases  emphasize  this  dis- 
tinction, accordmg  little  or  no  weight  to  general  adaptability,  and  much  weight 
to  special  adaptability." 

3.  Constructive  Annexation  —  a.  How  Accomplished.  Constructive  annexa- 
tion occurs :  (1)  Wherever  actual  annexation  has  ceased ;  (2)  in  some  cases 
before  actual  annexation  is  made  but  is  in  fact  intended ;  and  (3)  where  no 
actual  annexation  is  intended,  but  there  is  an  intention  to  devote  the  chattel  to 
the  uses  of  the  realty,  and  the  chattel  is  indispensable  to  promote  those  uses.^" 

b.  After   Severance.     It   was  decided  in   Wistow's  case*'  that  a  millstone 


Texas. —  Cole  v.  Roach,  37   Tex.  413. 

Vermont. —  Peck  v.  Batehelder,  40  Vt.  233, 
94  Am.  Dec.  392;  Harris  17.  Haynes,  34  Vt. 
220. 

Wisconsin. —  Gtunderson  v.  Swarthout,  104 
Wis.  186,  80  N.  W.  465,  76  Am.  St.  Eep.  860. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §  8 
et  seq. 

43.  Farrar  v.  Stackpole,  6  Me.  154,  19 
Am.  Dec.  201,  the  leading  case.  This  was  a 
case  of  trover  for  a  mill  chain,  dogs  and 
bars,  claimed  under  a  deed  conveying  a  saw- 
mill with  the  privileges  and  appurtenances. 
The  chain  was  in  its  appropriate  place  when 
the  deed  was  delivered,  and  was  attached  by 
a  hook  to  a  piece  of  draft  chain  attached  to 
the  machinery.  It  was  decided  that  the  chain 
was  an  essential  part  of  the  sawmill  and 
passed  by  the  deed  as  part  of  the  described 
premises.  Succeeding  cases  added  the  idea 
of  constructive  annexation  taken  from  Li- 
ford's  Case,  11  Coke  466,  506.  "And  it  is 
resolved  in  14  Hen.  8,  256,  in  Wistow's  Case 
of  Gray's  Inn,  that  if  a  man  has  a  horse- 
mill,  and  the  miller  takes  the  millstone  out 
of  the  mill,  to  the  intent  to  pick  it  to  grind 
the  better,  although  it  is  actually  severed 
from  the  mill,  yet  it  remains  parcel  of  the 
mill,  as  if  it  had  always  been  lying  upon 
the  other  stone,  and  by  consequence  by  the 
lease  or  conveyance  of  the  mill  it  shall  pass 
with  it;  so  of  doors,  windows,  rings,  &c. 
The  same  law  of  keys;  although  they  are 
distinct  things."  This  was  notably  so  in 
Pennsylvania.  Pyle  v.  Pennock,  2  Watts  &  S. 
390,  37  Am.  Dec.  517;  Voorhis  v.  Freeman, 
2  Watts  &  S.  116,  37  Am.  Deo.  490.  It  may 
be  said  of  Farrar  v.  Stackpole,  supra,  that 
the  chain  would  have  passed  by  the  deed 
irrespective  of  annexation,  being  within  the 
contemplation  of  the  parties,  and  that  the 
millstone  in  Wistow's  Case,  supra,  was  realty 
temporarily  severed,  and  that  it  has  no  appli- 
cation to  the  case  of  personalty  not  yet  af- 
fixed. But  the  Pennsylvania  decisions,  su- 
pra, rest  on  the  theory  of  annexation  where 
a  chattel  is  fitted  for  use  on  realty,  and  deny 
the  necessity  of  physical  annexation,  if  it  is 
indispensable   to   completing   the   realty   for 


the  purpose  for  which  it  is  used.    See  further 
as  to  the  Pennsylvania  rule  infra,  II,  B,  3,  d. 

44.  Iowa. —  Thomson  v.  Smith,  111  Iowa 
718,  83  N.  W.  789,  82  Am.  St.  Rep.  541,  50 
L.  R.  A.  780. 

Eentucki/.—  mn  v.  Mundy,  89  Ky.  36,  11 
S.  W.  956,  11  Ky.  L.  Eep.  248,  4  L.  R.  A. 
674. 

Mirunesota. —  Farmers'  L.  &  T.  Co.  v.  Min- 
neapolis Engine,  etc..  Works,  35  Minn.  543, 
29  N.  W.  349. 

New  York. —  Potter  v.  Cromwell,  40  N.  Y. 
287,  100  Am.  Dec.  485;  Andrews  v.  Powers, 
66  N.  Y.  App.  Div.  216,  72  N.  Y.  Suppl.  597 ; 
New  York  Security,  etc.,  Co.  v.  Saratoga  Gas, 
etc..  Light  Co.,  88  Hun  569,  34  N.  Y.  Suppl. 
890  [affirmed  in  157  N.  Y.  689,  51  N.  E. 
1092] ;  Berliner  v.  Piqua  Club  Assoc,  32 
Miss.  470,  66  N.  Y.  Suppl.  791. 

Wisconsin. —  Mueller  v.  Chicago,  etc.,  R. 
Co.,  Ill  Wis.  300,  87  N.  W.  239;  Gunderson 
V.  Swarthout,  104  Wis.  186,  80  N.  W.  465,  78 
Am.  St.  Rep.  860. 

United  States. —  New  York  L.  Ins.  Co.  v. 
Allison,  107  Fed.  179,  46  C.  C.  A.  229. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §  8 
et   seq. 

45.  Oliver  v.  Lansing,  59  Nebr.  219,  80 
N.  W.  829 ;  Penn  Mut.  L.  Ins.  Co.  v.  Semple, 
38  N.  J.  Eq.  575;  Blancke  v.  Rogers,  26  N.  J. 
Eq.  563;  Fitzgerald  v.  Atlanta  Home  Ins. 
Co.,  61  N.  Y.  App.  Div.  350,  70  N.  Y.  Suppl. 
552;  Murray  v.  Bender,  125  Fed.  705,  60 
C.  C.  A.  473,  63  L.  R.  A.  783;  Bender  v. 
King,  111  Fed.  60;  New  York  L.  Ins.  Co.  v. 
Allison,  107  Fed.  179,  46  C.  C.  A.  229. 

On  the  other  hand  general  adaptability, 
coupled  with  the  fact  that  the  articles  were 
placed  in  the  building  by  the  owner  to  carry 
out  the  purposes  for  which  the  building  was 
adapted  and  permanently  to  increase  its  value, 
has  been  held  sufficient  to  make  such  articles 
fixtures.  Knickerbocker  Trust  Co.  v.  Penn 
Cordage  Co.,  (N.  J.  Err.  &  App.  1904)  58 
Atl.  409  [reversing  62  N.  J.  Eq.  624,  50  Atl. 
459]. 

46.  See  infra,  II,  B,  3,  b,  c,  d,  e. 

47.  14  Hen.  VIII,  25fr.  See  Liford's  Case, 
11  Coke  506;  Place  v.  Fagg,  7  L.  J.  K.  B. 

[II.  B,  8,  b] 
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removed  to  be  repicked  was  still  part  of  the  realty.  The  owner  of  the  realty  has 
severed  part  of  it,  and  having  the  option  to  determine  the  status  of  the  part 
severed,  it  remains  realty  until  he  has  exercised  the  option.  In  such  case  the 
burden  of  proof  should  be  on  the  one  claiming  that  the  thing  severed  is  per- 
sonalty. Probably  the  proper  use  of  the  term  "  constructive  annexation  "  is  con- 
fined to  this  class  of  cases.*  This  kind  of  annexation  is  illustrated  in  sereral 
cases.^' 

e.  Before  Annexation  in  Fact.  Following  the  analogy  of  constructive 
annexation  after  severance,  but  it  is  believed  on  a  wrong  theory,  it  has  been  held 
that  the  intention  to  devote  a  chattel  to  the  uses  of  realty,  accompanied  with  the 
act  of  bringing  it  on  the  realty,  amounts  to  annexation.^ 

d.  Parts  of  a  Whole  —  (i)  Indispensable  Parts.  "Where  realty  is  devoted 
to  some  purpose,  articles  placed  upon  it,  when  ready  for  use,  if  indispensable  to 
effect  that  purpose,  are  part  of  the  realty,  although  not  physically  attached."' 


O.  S.  195,  4  M.  &  E.  277,  280  note  g,  in  both 
of  which  Wistow's  case  is  translated. 

48.  Williamson  v.  New  Jersey  Southern 
K.  Co.,  29  N.  J.  Eq.  311. 

49.  Gotmecticut. —  Tolles  v.  Winton,  63 
Conn.  440,  28  Atl.  542,  engine  disconnected 
from  boiler  in  order  to  put  another  engine 
in  use. 

Illinois. —  McLaughlin  v.  Johnson,  46  111. 
163,  rails  of  a  fence  temporarily  removed. 

lovM. —  Dubuque  Soc.  v.  Fleming,  11  Iowa 
^33,  79  Am.  Dec.  511,  church  bell  in  transit 
during  a  year  from  an  old  church  to  a  new. 

New  Hampshire. —  Burnside  v.  Twitchell, 
■43  N.  H.  390  (saws  removed  from  a  mill  for 
safe-keeping)  ;  Wadleigh  v.  Janvrin,  41  N.  H. 
-503,  77  Am.  Dec.  780  (timbers  removed  from 
-a  mill  while  repairs  to  building  were  in  prog- 
jess). 

New  York. —  Bishop  v.  Bishop,  11  N.  Y. 
123,  62  Am.  Dec.  68,  hop  poles  piled  on  the 
ground. 

Canada. — ^  Grant  v.  Wilson,  17  U.  C.  Q.  B. 
144,  machinery  taken  out  for  repairs.  In 
Alway  V.  Anderson,  5  U.  C.  Q.  B.  34,  there 
is  a  strong  dictum  to  the  effect  that  hop 
poles  piled  on  the  ground  between  seasons 
would  be  treated  as  chattels. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §  14. 

Bricks  made  from  land  by  the  owner  for 
sale  and  not  to  be  used  on  the  premises  are 
movables  and  do  not  pass  by  a  deed  of  the 
land.    Key  v.  Woodfolk,  6  Rob.   (La.)  424. 

50.  For  illustrations  see  the  following 
cases : 

Alabama. —  Thweat  v.  Stamps,  67  Ala.  96. 

Illinois. —  McLaughlin  v.  Johnson,  46  111. 
163 ;  Palmer  v.  Forbes,  23  111.  301. 

Louisiana.  —  Woodruff  v.  Roberts,  4  La. 
Ann.  127;  Nimmo  v.  Allen,  2  La.  Aiin.  451. 

Vermont. —  Hackett  v.  Amsden,  57  Vt.  432 ; 
Noble  V.  Sylvester,  42  Vt.  146;  Ripley  v. 
Paige,  12  Vt.  353. 

West    Virginia. —  McFadden   v.    Crawford, 

36  W.  Va.  671,  15  S.  E.  408,  32  Am.  St.  Rep. 
894;  Patton  V.  Moore,  16  W.  Va.  428,  37 
Am.  Rep.  789. 

Wisconsin. — •  Spruhen  V.  Stout,  52  Wis. 
517,  9  N.  W.  277;  Cooper  v.  Cleghorn,  50 
Wis.  113,  6  N.  W.  491;   Kruegen  v.  Pierce, 

37  Wis.  269;  Conklin  v.  Parsons,  2  Pinn. 
264,  1  Chandl.  240. 

[II,  B,  3.  b] 


See  23  Cent.  Dig.  tit.  "  Fixtures,"  §  14. 

Contra.— Burnside  v.  Twitchell,  43  N.  H. 
390;  Maxwell  v.  Willard,  1  Wkly.  Notes  Cas. 
(Pa.)   355;  Cole  v.  Roach,  37  Tex.  413. 

51.  Stockwell  V.  Campbell,  39  Conn.  362, 
12  Am.  Rep.  393;  Alvord  Carriage  Mfg.  Co. 
V.  Grleason,  36  Conn.  86;  Curran  v.  Smith,  37 
111.  App.  69  (holding  that  cars  indispensable 
to  the  uses  of  a  brick-yard  are  fixtures)  ; 
Cooper  V.  Cleghorn,  1  Ky.  L.  Rep.  303;  Pat- 
terson V.  Delaware  County,  70  Pa.  St.  381 
(holding  that  for  purposes  of  taxation  ma- 
chinery necessary  to  a  complete  mill  is 
realty)  ;  Christian  v.  Dripps,  28  Pa.  St.  271; 
Pyle  V.  Pennock,  2  Watts  &  S.  (Pa.)  390,  37 
Am.  Dec.  517;  Voorhis  v.  Freeman,  2  Watts 
&  S.  (Pa.)  116,  37  Am.  Dec.  490  (where  the 
rule  was  said  to  be  confined  to  questions  be- 
tween vendor  and  purchaser,  heir  and  execu- 
tor, and  debtor  and  execution  creditor,  and 
between  cotenants  of  the  inheritance)  ;  Olym- 
pic Theatre's  Case,  2  Browne  (Pa.)  275.  See, 
however,  Winslow  v.  Bromich,  54  Kan.  300, 
38  Pac.  275,  45  Am.  St.  Rep.  285  (where 
sugar  wagons  without  which  a  sugar  mill 
cannot  be  operated  are  held  to  be  person- 
alty) ;  Dana  v.  Burke,  62  N.  H.  627  (holding 
that  the  devise  of  a  summer  cottage  does  not 
include  a  boat  used  in  connection  therewith, 
not  being  essential  to  the  cottage)  ;  Honey- 
man  V.  Thomas,  25  Oreg.  539,  36  Pac.  636 
(where  the  rule  was  rejected)  ;  Sampson  v. 
Graham,  96  Pa.  St.  405  (holding  that  pat- 
terns used  in  a  foundry,  changeable  in  style 
and  liable  to  be  superseded,  are  not  indis- 
pensable and  part  of  the  realty)  ;  Johnson  v. 
Mehaffy,  43  Pa.  St.  308,  82  Am.  Dee.  568 
(holding  that  articles  not  ready  for  use,  al- 
though on  the  premises,  are  not  within  the 
rule). 

Church  organ,  settees,  and  lighting  ap- 
paratus.—  An  organ,  resting  in  a  recess,  de- 
signed to  complete  the  interior  finish  of  a 
church,  is  a  part  of  the  realty,  but  not  the 
unattached  settees,  althoueh  made  to  suit 
church  needs,  nor  the  apparatus  for  lighting 
the  church.  Chapman  v.  Union  Mut.  L.  Ins. 
Co.,  4  111.  App.  29;  Rogers  v.  Crow,  40  Mo. 
91,  93  Am.  Dec.  299. 

Mining  machinery. —  In  ejectment  plaintiff 
may  recover  with  the  land  all  machinery, 
fast  or  loose,  necessary  in  working  a  mine. 
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^ii)  Parts  of  Complete  Plant.  In  some  jurisdictions,  if  the  realty  is 
equipped  with  a  complicated  plant,  some  of  which  is  so  attached  to  the  realty  as 
to  be  part  thereof  and  some  not  physically  annexed,  then  on  a  transfer  of  the  realty 
the  entire  plant  is  transferred,  including  the  linattached  parts,  on  tlie  princi{)le 
whereby  an  indispensable  part  of  a  machine  is  transferred.^'  In  other  jurisdic- 
tions where  slight  annexation  does  not  alone  make  the  articles  annexed  fixtures, 
on  the  same  principle  as  in  the  foregoing  cases,  slightly  attached  articles,  if  part 
of  an  entire  plant,  designed  to  operate  as  a  unit  in  producing  some  end,  will  pafes 
with  a  transfer  of  the  realty.^ 

C.  Intention  —  l.  In  General.  The  intention  with  which  a  chattel  is  placed 
upon  or  affixed  to  realty  is  one  of  the  facts  tiiat  may  be  looked  to,  in  connection 
with  the  other  circumstances,  to  aid  in  determining  the  status  of  what  seems  to 
be  realty  or  personalty  as  the  case  may  be."  Where  there  is  a  reasonable  doubt 
from  the  manner  of  annexation  whether  the  chattel  has  changed  its  status,^  or 


Morris'  Appeal,  88  Pa.  St.  368 ;  Ege  v.  Kille, 
84  Pa.  St.  333;  Hillard  Live  Stock  Co.  v. 
Amity  Coal  Co.,  2  Lane.  L.  Rev.  (Pa.)  241. 

Parts  of  a  machine. —  Essential  parts  of  a 
machine  ready  for  use  partake  of  the  status 
of  the  machine.  Hopewell  Mills  17.  Taunton 
Sav.  Bank,  150  Mass.  519,  23  N.  E.  327,  15 
Am.  St.  Rep.  235,  6  L.  R.  A.  249 ;  Ex  p.  Ast- 
bury,  L.  R.  4  Ch.  630,  38  L.  J.  Bankr.  9,  20 
L.  T.  Rep.  N.  S.  997,  17  Wkly.  Rep.  997; 
Fisher  v.  Dixon,  12  CI.  &  F.  312,  9  Jur.  883, 
8  Eng.  Reprint  1426.  Duplicate  parts  are 
essential  parts.  Delaware,  etc.,  R.  Co.  v. 
Oxford  Iron  Co.,  36  N.  J.  Eq.  452;  Voorhia 
V.  Freeman,  2  Watts  &  S.  (Pa.)  116,  37  Am. 
Dec.   490;   Ex  p.  Aatbury,  supra. 

52.  Dudley  v.  Hurst,  67  Md.  44,  8  Atl.  901, 

1  Am.  St.  Rep.  368  (crates  for  handling  fruit 
and  work  tables  included  in  a  transfer  of 
a  fruit  farm  and  canning  establishment)  j 
Farmers'  L.  &  T.  Co.  v.  Minneapolis  Engine, 
etc..  Works,  35  Minn.  543,  29  N.  W.  349; 
Delaware,  etc.,  R.  Co.  v.  Oxford  Iron  Co.,  36 
N.  J.  Eq.  452;  Canada  Permanent  Loan,  etc., 
Co.  V.  Traders  Bank,  29  Ont.  479.  But  see 
Shephard  v.  Blossom,  66  Minn.  421,  69  N.  W. 
221,  61  Am.  St.  Rep.  431 ;  McCosh  v.  Barton, 

2  Ont.  L.  Rep.  77  [reversing  1  Ont.  L.  Rep. 
229],  holding  that  the  articles  must  be  on 
the  premises  in  order  to  pass. 

53.  California. —  Fratt  v.  Whittier,  58  Cal. 
126,   51  Am.  Rep.  .251. 

Connecticut. —  Tolles  v.  Winton,  63  Conn. 
440,  28  Atl.  542 ;  Capen  v.  Peekham,  35  Conn. 
88. 

IlUnois. —  Fifield  v.  Farmers'  Nat.  Bank, 
148  111.  163,  35  N.  E.  802,  39  Am.  St.  Rep. 
166  [affirming  47  111.  App.  118] ;  Otis  V. 
May,  30  111.  App.  581;  Chapman  v.  Union 
Mut.  L.  Ins.  Co.,  4  111.  App.  29,  extending  the 
principle  to  a  church  organ  designed  to  com- 
plete the  interior  decoration  of  a  church. 

Iowa. —  Ottumwa  Woolen  Mill  Co.  v.  Haw- 
ley,  44  Iowa  57,  24  Am.  Rep.  719. 

Maine.  —  Pope  v.  Jackson,  65  Me.  162 ; 
Parsons  V.  Copeland,  38  Me.  537. 

Maryland. —  Schapen  v.  Bibb,  71  Md.  145, 
17  Atl.  935  (cooking  ranges  and  fire-place 
heaters  in  modern  dwelling)  ;  Dudley  v. 
Hurst,  67  Md.  44,  8  Atl.  901,  1  Am.  St.  Rep. 
368. 

Massachusetts. —  Turner  v.  Wentworth,  119 


Mass.  459;  Winslow  v.  Merchants'  Ins.  Co., 
4  Meto.  306,  38  Am.  Dec.  368. 

Michigan. —  Lyle  v.  Palmer,  42  Mich.  314, 
3  N.  W.  921. 

Nevada. —  Treadway  v.  Sharon,  7  Nev.  37. 

New  Jersey. —  Temple  Co.  v.  Penn  Ins.  Co., 
69  N.  J.  L.  36,  54  Atl.  295;  Knickerbocker 
Trust  Co.  V.  Penn  Cordage  Co.,  62  N.  J.  Eq. 
624,  50  Atl.  459;  Feder  v.  Van  Winkle,  53 
N.  J.  Eq.  370,  33  Atl.  399,  51  Am.  St.  Rep. 
628.  See  also  Knickerbocker  Trust  Co.  v. 
Penn  Cordage  Co.,  65  N.  J.  Eq.  181,  55  Atl. 
231  [reversed  and  affirmed  in  part  in  (Err. 
&  App.  1904)    58  Atl.  409]. 

Vermont. —  Sweetzer  v.  Jones,  35  Vt.  317,. 
82  Am.  Dec.  639;  Harris  v.  Haynes,  34  Vt. 
220. 

Virginia. —  Shelton  v.  Ficklin,  32  Gratt. 
727;  Green  v.  Phillips,  26  Gratt.  752,  21 
Am.  Rep.  323. 

Wisconsin. —  Taylor  v.  Collins,  51  Wis.  123, 
8  N.  W.  22. 

United  States. —  Hill  v.  Farmers,  etc.,  Nat. 
Bank,  97  U.  S.  450,  24  L.  ed.  1051 ;  Giddings 
V.  Freedley,  128  Fed.  355,  63  C.  C.  A.  85,  65 
L.  R.  A.  327  [affirming  119  Fed.  438]  ;  Equi- 
table Trust  Co.  t'.  Christ,  47  Fed.  756. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §  14. 

The  descriptive  words  contained  in  the  con- 
veyance were  given  great  weight  in  deter- 
mining the  foregoing  cases  and  those  cited 
supra,  note  52.    See  also  infra,  V,  E,  1. 

Drawing  the  line  at  the  belt. —  In  some  of 
the  foregoing  cases  it  was  urged  that  if  the 
power  is  furnished  from  fixtures  and  is  trans- 
mitted to  shafting  and  then  by  belts  to  ma- 
chines slightly  or  only  by  weight  annexed, 
then  the  dividing  line  between  realty  and 
personalty  is  at  the  belt,  but  this  view  was 
not  adopted  (Ottumwa  Woolen  Mill  Co.  l'. 
Hawley,  44  Iowa  57,  24  Am.  Rep.  719;  Tay- 
lor V.  Collins,  51  Wis.  123,  8  N.  W.  22),  ex- 
cept in  Canada  (Haggert  v.  Brampton,  S8 
Can.  Sup.  Ct.  174;  Sun  L.  Assur.  Co.  v. 
Taylor,  9  Manitoba  89;  Canada  Permanent 
Loan,  etc.,  Co.  v.  Merchants'  Bank,  3  Mani- 
toba 285). 

54.  See  cases  cited  infra,  note  54  et  seq. 

55.  Kelly  r.  Au.stin.  46  Til.  1.'56,  92  Am. 
Dec.  243;  Crerar  v.  Daniels,  109  111.  App. 
654  [affirmed  in  209  111.  296,  70  N.  E.  569] ; 
Chapman  v.  Union  Mut.  L.  Ins.   Co.,   4  111. 
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where  there  are  conflicting  claims  thereto,'^  the  intention  with  wliich  it  was  put 
in  place  is  of  importance.  Indeed  it  is  sometimes  said  that  the  intent  of  the 
party  annexing  an  article  to  the  freeliold  is  the  most  important  criteiion  of  its 
character  as  a  tixtnre,  and  other  circumstances  or  facts  are  vakiable  chiefly  as  evi- 
dence of  such  intention."  This  controlling  intention  is  not  the  initial  intention 
at  the  time  of  procuring  the  article  in  question,^'  nor  that  which,  exists  while  it  is 
in  transit  to  tlie  realty  on  wiiich  it  is  to  be  placed,^^  nor  the  secret  intention  with 
which  it  is  aflixed,*"  but  the  intention  which  the  law  deduces  from  all  the  circum- 
istances  of  the  annexation.*'    The  intention  is  said  to  be  immaterial  where  the 


App.  29 ;  Eaves  v.  Estes,  10  Kan.  314,  15  Am. 
Hep.  345;  McEea  v.  Troy  Cent.  Nat.  Bank, 
66  N.  Y.  489. 

56.  See  cases  cited  i,tfra,  this  note.  And 
see  infra,   V. 

As  between  giantor  and  grantee  see  Huteh- 
ins  v.  Masterson,  46  Tex.  551,  26  Am.  Rep. 
:286. 

As  between  vendor  and  purchaser  see 
Salter  i'.  Sample,  71  111.  430;  Smith  v. 
Moore,  26  111.  392;  Ellison  v.  Salem  Coal, 
etc.,  Co.,  43  111.  App.  120;  Taylor  v.  Collins, 
51  Wis.  123,  8  N.  W.  22. 

As  between  mortgagor  and  mortgagee  see 
Arnold  v.  Crowder,  81  111.  56,  25  Am.  Rep. 
260;  Otis  v.  May,  30  III.  App.  581;  Johnson 
V.  Mosher,  82  Iowa  29,  47  N.  W.  996;  South- 
bridge  Sav.  Ba:nk  v.  Mason,  147  Mass.  500, 
18  N.  E.  406,  1  L.  R.  A.  350;  Hill  v.  Farmers, 
«te.,  Nat.  Bank,  97  U.  S.  450,  24  L.  ed.  1051. 

As  between  mortgagor's  creditors  and  mort- 
gagee see  McRea  «'.  Troy  Cent.  Nat.  Bank, 
66   N.   Y.   489. 

As  between  ccnditional  vendor  or  mort- 
gagee of  chattel  and  mortgagee  of  realty  see 
I'ifield  v.  Farmers'  Nat.  Bank,  148  111.  163, 
35  N.  E.  802,  39  Am.  St.  Rep.  166;  Sword 
r.  Low,  122  111.  487,  13  N.  E.  826. 

As  between  landowner  and  execution  cred- 
itor see  Roseville  Alta  Min.  Co.  v.  Iowa 
Gulch  Min.  Co.,  15  Colo.  29,  24  Pac.  920,  22 
Am.  St.  Rep.  373. 

As  between  tenant  in  common  and  coten- 
ant  claiming  the  annexation  to  be  part  of 
their  land  see  Parsons  v.  Copeland,  38  Me. 
637. 

As  between  one  building  a  house  by  mis- 
take on  land  of  another  who  claims  the 
house  see  Dutton  v.  Ensley,  21  Ind.  App.  46, 
51  N.  E.  380,  69  Am.  St.  Rep.  340. 

57.  Georgia. —  Smith  v.  Odom,  63  Ga.  499. 
Illinois. —  Hewitt  v.   General   Electric  Co., 

164  111.  420,  45  N.  E.  725  [reversing  61  111. 
App.  168] ;  Fifield  v.  Farmers'  Nat.  Bank, 
148  111.  163,  35  N.  E.  802,  39  Am.  St.  Rep. 
166  [affirmvng  47  111.  App.  118]  ;  Hewitt  v. 
Watertown  Steam  Engine  Co.,  65  111.  App. 
153;  Otis  V.  May,  30  111.  App.  581;  Jones  v. 
Ramsey,  3  111.  App.  303. 

Indiana.  —  Binkley  v.  Forkner,  117  Ind. 
176,  19  N.  E.  753,  3  L.  R.  A.  33;  Dutton  v. 
Eusley,  21  Ind.  App.  46,  51  N.  E.  380,  65 
Am.  St.  Rep.  340. 

Iowa. —  Ottumwa  Woolen  Mill  Co.  v.  Haw- 
ley,  44  Iowa  57,  24  Am.  Rep.  719. 

Michigan. —  Lake     Superior     Ship     Canal, 
etc.,  Co.  V.  McCann,  86  Mich.  106,  48  N.  W. 
692;    Manwaring  v.   Jenison,   61   Mich.    117, 
27  N.  W.  890. 
[II,  C,  1] 


New  Jersey. — ^Erdman  v.  Moore,  58  N.  J.  L. 
445,  33  Atl.  958. 

New  York. —  McRea  v.  Troy  Cent.  Nat. 
Bank,  66  N.  Y.  489;  Potter  v.  Cromwell,  40 
N.  Y.  287,  100  Am.  Dec.  485;  Phoenix  Mills 
V.  Miller,  4  N.  Y.  St.  787. 

Pennsylvania. —  Vail  v.  Weaver,  132  Pa. 
St.  363,  19  Atl.  138,  19  Am.  St.  Rep.  598; 
Harrisburg  Electric  Light  Co.  v.  Goodman, 
129  Pa.  St.  206,  19  Atl.  844. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §  3. 

58.  Carkin  v.  Babbitt,  58  N.  H.  579. 

59.  Carkin  v.  Babbitt,  58  N.  H.  579;  Wad- 
leigh  V.  Janvrin,  41  N.  H.  503,  77  Am.  Dec. 
780. 

60.  Colorado. —  Fisk  v.  People's  Nat.  Bank, 

14  Colo.  App.  21,  59  Pac.  63. 

Georgia. —  Wright  v.  Du  Bignon,  114  Ga. 
765,  40  S.  E.  747,  57  L.  R.  A.  669. 

Io^oa. —  Thomson  v.  Smith,  111  Iowa  718, 
83  N.  W.  789,  82  Am.  St.  Rep.  541,  50 
L.  R.  A.  780. 

Maine. —  Hayford  v.  Wentworth,  97  Me. 
347,  54  Atl.  940;  Readfield  Telephone,  etc., 
Co.  r.  Cyr,  95  Me.  287,  49  Atl.  1047. 

Massachusetts. —  Hopewell  Mills  v.  Taun- 
ton Sav.  Bank,  150  Mass.  519,  23  N.  E.  327, 

15  Am.  St.  Rep.  235,  6  L.  R.  A.  249. 

New  Jersey.  —  Lee  v.  Hubschmidt  Bldg., 
etc.,  Co.,  55  N.  J.  Eq.  623,  37  Atl.  769. 

,\  ew  York. —  Snedeker  v.  Warring,  12  N.  Y. 
170;  Cosgrove  v.  Troescher,  62  N.  Y.  App. 
Div.  123,  70  N.  Y.  Suppl.  764. 

Pennsylvania. — ^Catasauqua  Nat.  Bank  v. 
North,  160  Pa.  St.  303,  28  Atl.  694. 

United  States. — William  Firth  Co.  v.  South 
Carolina  L.  &  T.  Co.,  122  Fed.  569,  59  C.  C.  A. 
73. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §   3. 

61.  Colorado. — Fisk  r.  People's  Nat.  Bank, 

14  Colo.  App.  21,  59  Pac.  63. 

Georgia. —  Wright  v.  Du  Bignon,  114  Ga. 
765,  40  S.  E.  747,  57  L.  R.  A.  669. 

loijxt. —  Thomson  v.  Smith,  111  Iowa  718, 
83  N.  W.  789,  82  Am.  St.  Rep.  541,  50  L.  R.  A. 
780 ;  Fletcher  v.  Kelly,  88  Iowa  475,  55  N.  W. 
474,  21  L.  R.  A.  347. 

Kansas. —  Dodge  City  Water,  etc.,  Co.  v. 
Alfalfa  Land,  etc.,  Co.,  64  Kan.  247,  67  Pac. 
462. 

Maine.  —  Hayford  v.  Wentworth,  97  Me. 
347,  54  Atl.  940;  Readfield  Telephone,  etc., 
Co.  V.  Cyr,  95  Me.  287,  49  Atl.  1047. 

Massachusetts. —  Hopewell  Mills  v.  Taun- 
ton Sav.  Bank,  150  Mass.  519,  23  N.  E.  327, 

15  Am.  St.  Rep.  235,  6  L.  R.  A.  249. 
Mississippi.  —  Tate      v.      Blackburne,      48 

Miss.  1. 

New   Hampshire. —  Carkin   v.    Babbittj   58 
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annexation  is  such  as  to  incorporate  the  chattel  with  tlie  realty,^'  where  severance 
will  work  an  injury  to  the  realty,"'  or  where  the  fixtures  are  essential  to  the  needs 
of  the  realty.^  Intention  is  also  said  to  be  immaterial  where  the  annexation  is 
according  to  the  usual  practice  of  experts  in  such  cases,"^  where  actual  annexation 
is  required  and  constructive  annexation  is  not  recognized/^  where  there  is  a  con- 
trolling agreement,*^  or  where  there  is  an  estoppel.^  The  question  of  the  inten- 
tion with  which  the  annexation  is  made  is  said  to  be  one  of  fact  or  of  mixed 
law  and  fact.*' 

2.  With  Relation  to  Permanency.  If  the  annexation  is  not  intended  to  be  per- 
manent the-  chattel  will  not  be  deemed  a  fixture.  As  it  is  sometimes  expressed 
"  it  must  be  for  the  benefit  of  the  inheritance."  ™  The  degree  and  mode  of 
.annexation  may  be  looked  at,  and  whether  it  is  to  make  the  chattel  or  the  land  more 
useful.  Permanence  does  not  imply  that  the  annexation  must  be  perpetual,'* 
but  that  the  article  shall,  if  actually  affixed,  remain  where  fastened  until  worn 
out,  or  until  the  purposes  of  the  realty  are  accomplished.™  If  a  structure  is 
made  for  a  residence  it  generally  is  deemed  part  of  the  realty,  although  it  has  the 
appearance  of  being  temporary  and  may  be  easily  removed  without  injury  to  the 
freehold.''^     Where,  however,  the  structure  is  affixed  to  the  premises  by  a  tem- 


N.  H.  579;  Wadleigh  v.  Janvrin,  41  N.  H. 
503,  77  Am.  Dec.  780. 

ffeio  Jersey. —  Holmes  v.  Standard  Pub. 
Co.,  (Ch.  1903)  55  Atl.  1107;  Lee  v.  Hub- 
schmidt  Bldg.,  etc.,  Co.,  55  N.  J.  Eq.  623,  37 
Atl.   769. 

ffew  York. —  Snedeker  v.  Warring,  12  N.  Y. 
170;  Cosgrove  v.  Troescher,  62  N.  Y.  App. 
Div.  123,  70  N.  Y.  Suppl.  764. 

Pennsylvwnia. —  Catasauqua  Nat.  Bank  v. 
North,  160  Pa.  St.  303,  28  Atl.  694. 

Texas. —  Jones  v.  Bull,  85  Tex.  136,  19 
S.  W.    1031. 

United  States. — William  Firth  Co.  v.  South 
Carolina  L.  &  T.  Co.,  122  Fed.  569,  59  C.  C.  A. 
73. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §  3. 

Mere  intention  without  acts  is  not  effective. 
Tate  V.  Blackburne,  48  Misa.  1;  Weathersby 
r.  Sleeper,  42  Miss.  732;  Carkin  v.  Babbitt, 
58  N.  H.  579;  Woodman  v.  Pease,  17  N.  H. 
282;  Johnson  v.  Mehafley,  43  Pa.  St.  308,  82 
Am.  Dec.  568;  Hill  v.  Wentworth,  28  Vt. 
428. 

Parol  declarations  made  by  one  party  to 
the  other  have  been  admitted  as  tending 
to  show  intention.  Linahan  v.  Barr,  41  Conn. 
471;  Taylor  v.  Collins,  51  Wis.  123,  8  N.  W. 
22.  And  see  Causey  v.  Empire  Plaid  Mills, 
119  N.  C.  180,  25  S.  E.  863. 

62.  Wright  v.  Du  Bignon,  114  Ga.  765,  40 
S.  E.  747,  57  L.  R.  A.  669. 

63.  Tillman  v.  De  Lacy,  80  Ala.  103; 
Sword  V.  Low,  122  111.  487,  13  N.  B.  826; 
New  York  L.  Ins.  Co.  v.  Allison,  107  Fed. 
179,  46  C.  C.  A.  229. 

64.  New  York  L.  Ins.  Co.  v.  Allison,  107 
Fed.  179,  46  C.  C.  A.  229. 

65.  McDonald  v.  Weeks,  8  Grant  Ch. 
(U.   C.)    297. 

66.  Shepard  v.  Blossom,  66  Minn.  421,  69 
N.  E.  221,  61  Am.  St.  Rep.  431;  Farmers' 
L.  &  T.  Co.  V.  Minneapolis  Engine,  etc., 
Works,  35  Minn.  543,  29  N.  W.  349;  Tread- 
way  V.  Sharon,  7  Nev.  37;  Brown  v.  Lillie, 
€  Nev.  244. 

67.  Lake  Superior  Ship  Canal,  etc.,  Co.  v. 


MoCann,  86  Mich.  106,  48  N.  W.  692.     And 
see  -infra,  III. 

68.  Munroe  v.  Armstrong,  179  Mass.  1G5, 
60  N.  E.  475;  Watson  v.  Watson  Mfg.  Co., 
30  N.   J.   Eq.   483. 

69.  Alabama. —  Tillman  v.  De  Lacy,  80 
Ala.  103. 

Arkansas.  —  British,  etc.,  Mortg.  Co.  v. 
Scott,  70  Ark.  230,  65  S.  W.  936. 

Georgia. —  Smith  v.  Odom,  63  Ga.  499. 

Missouri. — ^Goodin  v.  Elleardsville  Hall 
Assoc,  5  Mo.  App.  289. 

Nebraska. —  Brownell  v.  Fuller,  60  Nebr. 
658,  83  N.  W.  669. 

Oregon. —  Alberson  V.  Elk  Creek  Min.  Co., 
39  Greg.  552,  65  Pao.  978. 

Permsylvania. —  "Vail  v.  Weaver,  132  Pa.  St. 
363,  19  Atl.  138,  19  Am.  St.  Rep.  598;  Har- 
risburg  Electric  Light  Co.  v.  Goodman,  129 
Pa.  St.  206,  19  Atl.  844;  Seeger  v.  Pettit,  77 
Pa.  St.  437,  18  Am.  Rep.  452. 

Texas. —  Copp  v.  Swift,  (Civ.  App.  1894) 
26  S.  W.  438. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §  3. 
See  also  supra,  II,  A. 

70.  Merritt  v.  Judd,  14  Cal.  59;  Olympic 
Theatre's  Case,  2  Browne  (Pa.)  275;  Law- 
ton  V.  Salmon,  1  H.  Bl.  259  note,  2  Rev.  Rep. 
764. 

71.  Fisk  V.  People's  Nat.  Bank,  14  Colo. 
App.  21,  59  Pac.  63;  Feder  v.  Van  Winkle, 
53  N.  J.  Eq.  370,  33  Atl.  399,  51  Am.  St. 
Rep.  628. 

72.  Atlantic  Safe  Deposit,  etc.,  Co.  v.  At- 
lantic City  Laundry  Co.,  64  N.  J.  Eq.  140, 
53  Atl.  212;  Speiden  v.  Parker,  46  N.  J.  Eq. 
292,  19  Atl.  21 ;  Rogers  v.  Brokaw,  25  N.  J. 
Eq.  496. 

The  mere  intention  that  furniture  and 
loose  tools  shall  remain  on  the  premises 
where  used  until  worn  out  will  not  make 
them  fixtures.  Hunt  v.  Bullock,  23  111.  320 ; 
Oliver  v.  Lansing,  59  Nebr.  219,  80  N.  W. 
829. 

73.  IndAama. —  Dutton  v.  Ensley,  21  Ind. 
App.  46,  51  N.  E.  380,  69  Am.  St.  Rep. 
340. 

[11,  C,  2] 
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porary  occupant  thereof  or  by  a  licensee  it  is  deemed  temporary  in  its  purposes, 
and  not  part  of  the  realty.'* 

8.  Preparation  of  the  Freehold.  Preparing  an  excavation  in  the  soil,  a  recess 
in  the  wall  of  a  house,  or  a  place  of  deposit  for  a  chattel  shows  an  intention  to 
annex  it  to  the  realty.'' 

4.  Part  of  Architectural  Design.  Where  the  design  of  a  house  calls  for  a 
combination  of  articles  with  the  realty  in  a  harmonious  scheme,  the  articles  will 
be  deemed  part  of  the  realty,  although  not  actually  annexed.'* 

III.  AGREEMENTS. 
A.  Before  Annexation.  By  agreement  between  the  owner  of  personal 
property  and  the  owner  of  realty,  made  before  annexation,  the  personal  property 
may  be  made  to  retain  its  status  after  annexation,  or  an  enforceable  right  to  remove 
it  may  be  conferred  upon  the  former  owner  of  the  personal  property.  The-  agi-ee- 
ment  may  be  by  parol."     Such  an  agreement,  or  an  intention  that  the  chattel 


Massachusetts. —  Butler  v.  Page,  7  Mete. 
40,  39  Am.  Dec.  767. 

Nebraska.  —  Freeman  v.  Lynch,  8  Nebr. 
192. 

N^Hll/h-k.—  Fisher  v.  Safifer,  1  E.  D.  Smith 
611.  ^'^ 

Oregon. —  Doscher  v.  Blackiston,  7  Oreg. 
143. 

Vermont. —  Leland  v.  Gassett,  17  Vt.  403. 

Wisconsin. —  Lipsky  v.  Borgmann,  52  Wis. 
256,  9  N.  W.  158,  38  Am.  Rep.  735. 

The  same  rule  applies  to  annexations  to  a 
residence  (Bainway  v.  Cobb,  99  Mass.  457) 
or  a  barn  (Weston  v.  Weston,  102  Mass. 
514).  But  compare  Cole  v.  Roach,  37  Tex. 
413. 

74.  Michigan. —  Bewick  v.  Fletcher,  41 
Mich.  625,  3  N.  W.  162,  32  Am.  Rep.  170, 
machinery  for   drilling  a  well. 

Minnesota.  —  O'Donnell  v.  Burroughs,  55 
Minn.  91,  56  N.  W.  579,  platform  scales  put 
on  the  land  by  a  licensee. 

New  Jersey. —  Randolph  v.  Gwynne,  7  N.  J. 
Eq.  88,  51  Am.  Dec.  265,  engine  to  supplement 
the  deficiencies  of  water-power. 

Pennsylvania. —  Meigs'  Appeal,  62  Pa.  St. 
28,  1  Am.  Rep.  372,  barracks  and  hospitals 
erected  during  a  war. 

Virginia. —  Andrews  v.  Auditor,  28  Gratt. 
115,  buildings  for  preparing  stone  for  a  pub- 
lic building. 

See  23   Cent.  Dig.  tit.  "Fixtures,"   §  3. 

Consumption  of  material  on  land. —  Ma- 
chines used  in  brick-making  may  become  per- 
manent fixtures,  although  their  use  involves 
the  destruction  of  the  realty  to  which  they 
are  attached  (Fisk  v.  People's  Nat.  Bank,  14 
Colo.  App.  21,  59  Pac.  63)  ;  and  the  same  is 
true  of  machines  used  in  operating  a  mine 
(Merritt  v.  Judd,  14  Cal.  59)  or  in  lumber- 
ing (Treadway  v.  Sharon,  7  Nev.  37),  if 
actually  affixed.  On  the  other  hand  the  fact 
that  the  operation  of  the  machine  involves 
the  destruction  of  the  supply  of  material  on 
the  land  has  been  commented  on  as  indicat- 
ing a  temporary  purpose.  Hewitt  v.  General 
Electric  Co.,  61  111.  App.  168;  Burrill  V. 
Wilcox  Lumber  Co.,  65  Mich.  571,  32  N.  W. 
824;  Weathersby  v.  Sleeper,  42  Miss.  732; 
Brown  v.  Lillie,  6  Nev.  244. 

75.  Oownecticut. —  Stockwell  v.  Campbell, 
39  Conn.  362,  12  Am.  Rep.  393   (furnaces)  ; 
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Alvord  Carriage  Mfg.  Co.  v.  Gleason,  36 
Conn.  86. 

Louisiana. —  Mackie  v.  Smith,  6  La.  Ann. 
717,  52  Am.  Dec.  615,  niches  for  mirrors. 

Massachusetts. —  Weston  v.  Weston,  102 
Mass.  514,  tower  for  bell.  i 

Minnesota.  —  O'Donnell  v.  Burroughs,  55 
Minn.  91,   56  N.  W.  579,  platform  scales. 

Missouri.—  Rogers  v.  Crow,  40  Mo.  91,  93 
Am.   Dec.   299,   recess   for  organ. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §§  4, 
7,  8. 

76.  A  church  organ  (Chapman  v.  Union 
Mut.  L.  Ins.  Co.,  4  111.  App.  29),  carvings 
and  vases  (D'Eyncourt  v.-  Gregory,  L.  R.  3 
Eq.  382,  36  L.  J.  Ch.  107,  15  Wkly.  Rep. 
186.  Compare  Kimball  v.  Grand  Lodge  of 
Masons,  131  Mass.  59;  Leigh  v.  Taylor, 
[1902]  A.  C.  157,  71  L.  J.  Ch.  272,  86  L.  T. 
Rep.  N.  S.  239,  50  Wkly.  Rep.  623),  and 
mirrors    (Mackie  v.  Smith,  5  La.  Ann.  717, 

52  Am.  Dec.  615;  New  York  L.  Ins.  Co.  v. 
Allison,   107  Fed.   179,  46  C.  C.  A.  229). 

77.  Alabama.  —  Broaddus  v.  Smith,  121 
Ala.  335,  26  So.  34,  77  Am.  St.  Rep.  61  (al- 
though article  is  embedded  in  cement)  ;  Fos- 
ter V.  Mabe,  4  Ala.  402,  37  Am.  Dec.  749. 

Georgia. —  Smith  v.  Odom,  63  Ga.  499. 

Illinois. — ;  Badger  v.  Batavia  Paper  Mfg. 
Co.,  70  111.  302  (fixture  made  personalty  by 
exception  in  deed)  ;  Kaestner  v.  Day,  65  111. 
App.  623.  Compare  with  case  first  cited 
Davis  V.  Eastham,  81   Ky.   116. 

Kansas. —  Marshall  v.  Bacheldor,  47  Kan. 
442,  28  Pac.  168;  Rush  County  v.  Stubbs,  25 
Kan.   322. 

Maine. —  Peaks  v.  Hutchinson,  96  Me.  530, 

53  Atl.  38,  59  L.  R.  A.  279  (house  on  land 
of  another);  Tapley  v.  Smith,  18  Me.  12; 
Hilborne  v.  Brown,  12  Me.  162;  Russell  v. 
Richards,  10  Me.  429,  25  Am.  Dec.  254.  But 
see  Rev.  St.  (1903)  c.  75,  §  32,  requiring  a 
recorded  writing  except  as  against  the  owner, 
his  heirs,  devisees,  or  persons  with  actual 
notice.^ 

Massachusetts.— BJa.ndioTt'h  v.  Jackson,  150 
Mass.  149,  22  N.  E.  634;  Hartwell  v.  Kelly, 
117  Mass.  235;  Ham  v.  Kendall,  111  Mass. 
297. 

Mississippi. —  Winner  v.  Williams,  82  Miss. 
669,  35  So.  308. 

New  Hampshire, —  Dame  v.  Dajne,  38  N.  H. 
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shall  remain  personalty,  may  be  implied  from  the  circumstances  under  whicli  the 
chattel  is  bought  and  affixed,  as  from  a  conditional  sale,  from  a  lease  of  a  chattel, 
or  from  a  chattel  mortgage  by  the  buyer  to  the  seller,  prior  to  and  in  some  states 
subsequent  to  the  annexation.™ 


429,  75  Am.  Dec.  195;  Haven  v.  Emery,  33 
N.  H.  66.  ^ 

New  York. —  Tyson  v.  Post,  108  N.  Y.  217, 
15  N.  E.  316,  2  Am.  St.  Eep.  409;  Tifft  v. 
Horton,  53  N.  Y.  377,  13  Am.  Rep.  537; 
Voorhees  v.  McGinnis,  48  N.  Y.  278;  Saylea 
V.  National  Water  Purifying  Co.,  16  N.  Y. 
Suppl.  555  [affirmed  in  141  N.  Y.  603,  36 
N.  E.  740]. 

Oregon. —  Hershberger  v.  Johnson,  37  Oreg. 
109,  60  Pac.  838;  Landigan  v.  Mayer,  32 
Oreg.  245,  51  Pac.  649,  67  Am.  St.  Rep.  521. 

Pennsylvania. —  Wick  u.  Bredin,  189  Pa.  St. 
83,  42  Atl.  17;  Hill  v.  Sewald,  53  Pa.  St. 
271,  91  Am.  Dec.  209;  Shell  v.  Haywood,  16 
Pa.  St.  523 ;  Mitchell  v.  Freedley,  10  Pa.  St. 
198;  Advance  Coal  Co.  v.  Miller,  4  Pa.  Dist. 
352,  7  Kulp  541. 

Wisconsin. —  Fuller- Warren  Co.  v.  Harter, 
110  Wis.  80,  85  N.  W.  698,  84  Am.  St.  Rep. 
867,  53  L.  R.  A.  603. 

Vnited  States. —  Western  Union  Tel.  Co.  v. 
Burlington,  etc.,  R.  Co.,  11  Fed.  1,  3  Mc- 
Crary  130,  if  detachable  without  injury  to 
themselves  or  the  realty. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §  5. 

If  the  chattel  has  lost  its  identity  after 
annexation,  the  agreement  is  not  effective. 
Duffus  V.  Howard  Furnace  Co.,  8  N.  Y.  App. 
Div.  567,  40  N.  Y.  Suppl.  925. 

Landlord  and  tenant. —  Prior  to  annexation 
either  in  writing  or  by  parol  the  lessor  or 
lessee  may  regulate  the  right  to  remove  fix- 
tures to  be  annexed,  either  enlarging  or  re- 
straining the  rights  of  either  party. 

California. —  Gett  V.  McManus,  47  Cal.  56 ; 
Merritt  v.  Judd,  14  Cal.  59. 

Indiana. —  MeCracken  v.  Hall,  7  Ind.  30. 

Iowa. — 'A  building  erected  by  the  tenant 
and  removable  only  at  the  will  of  the  lessor 
is  a  fixture.  Fletcher  v.  Kelly,  88  Iowa  475, 
55  N.  W.  474,  21  L.  R.  A.  347. 

Kansas. —  Alexander  v.  Touhy,  13  Kan.  64. 

Maine. —  Adams  v.  Goddard,  48  Me.  212. 

Massachtisetts. —  Hartwell  v.  Kelly,  117 
Mass.   235. 

New  York. —  As  to  admission  of  evidence 
of  a  parol  agreement  that  fixtures  might  be 
removed  made  before  a  new  lease  was  given 
see  Stephens  v.  Ely,  14  N.  Y.  App.  Div.  202, 
43  N.  Y.  Suppl.  762. 

Pennsylvania. —  Wick  v.  Bredin,  189  Pa.  St. 
Sa,  42  Atl.  17;  White's  Appeal,  10  Pa.  St. 
252. 

Vermont. —  As  between  lessor  and  lessee  the 
agreement  may  control  the  common-law  right 
of  removal.  See  Allen  v.  Gates,  73  Vt.  222,  50 
Atl.    1092. 

England. —  Mansfield  v.  Blackburne,  6  Bing. 
N.  Cas.  4^6,  10  L.  J.  C.  P.  178,  8  Scott  720, 
37  E.  C. .  L.  699 ;  Penry  v.  Brown,  2  Stark. 
403,  3  E.  C.  L.  463;  Naylor  v.  CoUinge,  1 
Taunt.  18. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §§  5,  22. 

78.  Ataibama. —  Wood   r.   Holly  Mfg.    Co., 


lOO  Ala.  326,  13  So.  948,  46  Am.  St.  Eep. 
56,  sale  on  trial. 

California. —  March  v.  McKoy,  58  Cal.  85, 
lease  of  engine. 

Delaware.—  Ott  v.  Specht,  8  Houst.  61,  12 
Atl.  721;  Watertown  Steam  Engine  Co.  v. 
Davis,  5  Houst.  192,  conditional  sale. 

Indiana. —  Binkley  v.  Forkner,  117  Ind. 
176,  19  N.  E.  753,  3  L.  R.  A.  33;  Gordon  v. 
Miller,  28  Ind.  App.  612,  63  ,N.  E.  774,  chat- 
tel mortgage  estops  mortgagor  to  claim  prop- 
erty as  part  of  realty. 

Kansas. —  Marshall  v.  Bachelder,  47  Kan. 
442,  28  Pac.  168;  Eaves  v.  Estes,  10  Kan.  314, 
15  Am.  Rep.  345. 

Massachusetts. —  Jennings  v.  Vahey,  183 
Mass.  47,  66  N.  E.  598,  97  Am.  St.  Rep.  409 
(conditional  sale)  ;  Taft  v.  Stetson,  117  Mass. 
471;  Ham  v.  Kendall,  111  Mass.  297;  Ash- 
mun  V.  Williams,  8  Pick.  402;  Wells  v.  Ban- 
ister, 4  Mass.  514. 

Miohigam. —  Schellenberg  v.  Detroit  Heat- 
ing, etc.,  Co.,  130  Mich.  439,  90  N.  W.  47, 
97  Am.  St.  Rep.  489,  57  L.  R.  A.  632. 

Minnesota. —  Merchants'  Nat.  Bank  v.  Stan- 
ton, 55  Minn.  211,  56  N.  W.  821,  43  Am.  St. 
Rep.  491  (license  to  erect  building)  ;  War- 
ner V.  Kenning,  25  Minn.  173. 

Mississippi. —  Duke  v.  Shackleford,  66 
Miss.  552. 

Missouri. —  Brown  v.  Baldwin,  121  Mo.  126, 
25  S.  W.  863. 

Nebraska. — 'Edwards,  etc.,  Lumber  Co.  v. 
Rank,  57  Nebr.  323,  77  N.  W.  765,  73  Am. 
St.  Rep.  514;  Arlington  Mill,  etc.,  Co.  v. 
Yates,  57  Nebr.  286,  77  N.  W.  677. 

New  York. —  Sisson  v.  Hubbard,  75  N.  Y. 
542 ;  Sheldon  v.  Edwards,  35  N.  Y.  279 ;  Ford 
V.  Cobb,  20  N.  Y.  344;  Bernheimer  v.  Adams, 
70  N.  Y.  App.  Div.  114,  75  N.  Y.  Suppl. 
93;  New  York  Invest.,  etc.,  Co.  v.  Cosgrove, 
47  N.  Y.  App.  Div.  35,  35  N.  Y.  Suppl.  372 
[affirmed  in  167  N.  Y.  601,  60  N.  E.  1117]; 
Duntz  V.  Granger  Brewing  Co.,  41  Misc.  177, 
83  N.  Y.  Suppl.  957;  Hirsch  r.  Graves  Ele- 
vator Co.,  24  Misc.  472,  53  N.  Y.  Suppl.  664. 

Ohio. —  Fortman  v.  Goepper,  14  Ohio  St. 
558. 

Rhode  Island. —  Providence  Gas  Co.  v. 
Thurber,  2  R.  I.  15,  55  Am.  Dec.  621. 

Texas. —  San  Antonio  Brewing  Assoc,  v. 
Arctic  Ice  Mach.  Mfg.  Co.,  81  Tex.  99,  16 
S.'W.  797;  Harkey  v.  Cain,  69  Tex.  146,  6 
S.  W.  637. 

Vermont. —  Cross  V.  Marston,  17  Vt.  533, 
44  Am.  Deo.   353. 

Canada. —  Rose  v.  Hope,  22  U.  C.  C.  P. 
482  (hire  and  sale  receipt)  ;  Waterous  En- 
gine Works  Co.  V.  Henry,  1  Manitoba  36,  2 
Manitoba  169. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §  5. 

From  mere  consent  to  making  the  addi- 
tion a  prior  agreement  may  be  implied  after 
annexation.  Korbe  v.  Barbour,  130  Mass. 
255  (conduct  subsequent  to  the  annexation  is 
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B.  After  Annexation.  After  annexation  which  results  in  the  article 
becoming  part  of  the  realty  in  fact,  it  is  sometimes  held  that  a  parol  agreement 
that  the  article  shall  remain  or  shall  become  personalty  is  not  effective,"  but 
there  are  also  cases  sustaining  such  subsequent  parol  agreements.^ 

C.  Rig-hts  of  StPang-ers  —  1.  In  General.  While  as  between  parties  to 
the  agreement  there  seems  to  be  no  restriction  on  their  power  to  control  the 
status  of  personalty  after  annexation,  provided  that  the  degree  of  annexation 
does  not  go  to  the  extent  of  complete  incorporation  with  the  realty,  or  result  in 
loss  of  identity  of  the  chattel,'^  it  remains  to  consider  how  far  these  agreements 
may  affect  the  rights  of  strangers,  who,  having  interests  in  the  realty,  which 
admittedly  are  not  affected  thereby,  claim  the  fixtures  as  part  of  the  realty,  and 
also  as  unaffected  by  the  agreement.  A  number  of  elements  may  be  involved  in 
the  determination  of  such  controversies.'^ 


evidence  of  a   prior   agreement) ;   Morris  v. 
French,  106  Mass.  326. 

79.  Johnston  v.  Philadelphia  Mortg.,  etc., 
Co.,  129  Ala.  S15,  30  So.  15,  87  Am.  St.  Rep. 
75  (unless  there  is  actual  severance)  ;  Fen- 
lason  V.  Eatkliff,  50  Me.  362;  Gibbs  v.  Es- 
tey,  15  Gray  (Mass.)  587;  Lacustrine  Fer- 
tilizer Co.  V.  Lake  Guano,  etc.,  Co.,  82  N.  Y. 
476.  Compare  Madigan  v.  McCarthy,  108 
Mass.  376,  11  Am.  Rep.  371;  Ex  p.  Ames, 
1  Fed.  Cas.  No.  323,  1  Lowell  561. 

A  subsequent  agreement  satisfying  the 
statute  of  frauds  is  effective.  Myrick  v. 
Bill,  3  Dak.  284,  17  N.  W.  268. 

80.  Foster  r.  Mabe,  4  Ala.  402,  37  Am. 
Dec.  749;  Hines  v.  Ament,  43  Mo.  298;  Rus- 
sell V.  Meyer,  7  N.  D.  335,  75  N.  W.  262, 
47  L.  R.  A.  637;  Harlan  r.  Harlan,  20  Pa. 
St.  303.  In  Shell  v.  Haywood,  16  Pa.  St. 
523,  there  was  an  agreement  written  and 
subscribed,  but  in  sustaining  it  no  stress  was 
laid  on  the  writing,  and  parol  evidence  was 
also  received. 

A  subsequent  assent  is  equivalent  to  a 
prior  agreement  and  relates  back  to  the  time 
of  annexation.     Fuller  v.  Tabor,  39  Me.  519. 

81.  See  supra,  III,  A. 

82.  A  typical  occasion  for  controversy 
arises  when  the  maker  of  a  machine  sells 
it  on  condition  that  the  title  shall  not  pass 
until  the  price  is  paid.  It  is  attached  by 
the  conditional  vendee  to  his  realty,  which 
is  or  becomes  subject  to  a  mortgage.  It  is 
admitted  that  this  transaction,  as  between 
the  parties,  will  prevent  the  machine  be- 
coming part  of  the  realty,  or  at  least  pre- 
serve its  status  as  personalty.  The  ques- 
tion is  how  far  the  mortgagee  is  affected. 
Similar  questions  occur  when  any  one  hav- 
ing interests  in  a  chattel  suffers  it  to.  be 
affixed  to  land  of  another,  in  which  land  a 
third  party  has  or  acquires  interests,  and 
the  landowner  having  failed  in  some  duty 
to  the  others  they  claim  rights  in  the  fix- 
ture which  are  antagonistic  and  must  be 
adjusted.  In  this  connection,  as  mortgagees 
of  realty  are  frequently  claimants  of  fixtures, 
reference  should  be  made  to  the  effect  of  a 
mortgage  on  the  legal  title  to  the  realty. 
In  some  jurisdictions  the  legal  title  is  in  the 
mortgagee;  in  others  the  legal  title  is  in  the 
mortgagor,  and  the  mortgagee  has  a  mort- 
gagee's lien  to  secure  his  loan  (Union  College 
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V.  Wheeler,  61  N.  Y.  88;  Farnsworth  v.  West- 
ern Union  Tel.  Co.,  6  N.  Y.  Suppl.  735), 
and  in  others  the  mortgagee  has  the  legal 
title  so  far  as  is  necessary  for  him  to  en- 
force his  right  of  possession  (see  Jones  Real 
Mortg.  c.  1 ) .  According  as  the  mortgagor 
does  or  does  not  have  the  legal  title,  annexa- 
tions made  by  him  are  to  another's  or  to 
his  own  land,  and  the  presumption  that  an- 
nexations to  one's  own  land  are  permanent ' 
and  become  part  of  the  realty  will  or  will 
not  arise.  Again  attention  should  be  called 
to  the  effect  of  mortgages  in  which  there  is 
a  stipulation  that  they  shall  include  subse- 
quent additions  to  the  realty,  and  to  the 
doctrine  that  such  additions  may  be  treated 
as  additional  security.  Thus,  as  illustrating 
the  effect  of  some  of  these  features,  where 
the  legal  title  vests  in  the  mortgagee,  the 
mortgagor  in  possession  is  in  most  respects 
in  the  position  of  a  tenant  at  will,  but  as 
to  permanent  improvements  he  is  to  be 
treated  more  like  an  owner,  and  such  im- 
provements inure  to  the  benefit  of  the  mort- 
gagee (Butler  V.  Page,  7  Mete.  (Mass.)  40; 
Winslow  V.  Merchants'  Ins.  Co.,  4  Mete. 
(Mass.)  306,  38  Am.  Dec.  368),  and  a  subse- 
quent agreement  that  the  article  annexed 
shall  be  treated  as  personalty  will  not  affect 
the  title  of  a  JJfccchaser  without  notice  from 
the  mortgagee  (Smith  Paper  Co.  v.  Servin, 
130  Mass.  511).  On  the  other  hand  where 
title  does  not  pass  to  the  mortgagee  the 
mortgagor  may,  without  the  concurrence  of 
the  mortgagee,  make  an  effective  agreement 
with  a  third  person  whereby  chattels  placed 
upon  th^  realty  remain  personalty,  even  as 
against  the  mortgagee.  Merchants'  Nat.  Bank 
V.  Stanton,  55  Minn.  211,  56  N.  W.  821,  43 
Am.  St.  Rep.  491 ;  Farnsworth  v.  Western 
Union  Tel.  Co.,  6  N.  Y.  Suppl.  735.  See 
also  Campbell  v.  Roddy,  44  N.  J.  Eq.  244, 
14  Atl.  279,  6  Am,  St.  Rep.  889,  holding  that 
the  vendor  of  machinery  retains  his  lien  for 
the  purchase-money  as  against  the  mortgagee 
of  realty  whereon  the  machinery' was  placed. 
So,  where  title  remains  in  the  mortgagor,  he 
may  grant  a  right  of  way  to  a  railroad  com- 
pany, and  the  rails  and  other  property  of 
the  railroad  thereafter  placed  thereon  will 
not  become  subjept  to  a  prior  mortgage  on 
the  land.  Skinner  r.  Ft.  Wayne)  etc.,  R. 
Co.,  m  Fed.  465.  ! 
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2.  Where  Stranger  Assents  to  Agreement.  It  is  agreed  that,  subject  to 
exceptions  to  be  stated  later,  if  all  parties  interested  in  the  chattel  and  land  assent 
to  the  agreement,  it  will  be  given  effect  and  the  status  of  the  chattel  will  be  pre- 
served.^ Acts  bj  the  mortgagee  or  other  claimant  of  the  realty  which-  induce 
the  owner  of  the  chattel  to  allow  it  to  be  annexed  will  amount  to  assent  to  the 
agreement  or  estop  him  from  denying  its  effect."  Under  some  circumstances,  in 
England,  a  mortgagee  will  be  held  to  have  licensed  agreements  of  third  parties, 
and  in  this  case  they  will  be  given  effect  as  if  he  had  been  a  party,  so  long  as 
the  license  is  unrevoked.*' 

3.  Purchasers  With  Notice.  It  is  generally  held  that  a  vendee  or  mortgagee 
of  the  realty  with  notice  of  the  agreement  or  the  rights  of  third  parties  in  the 
fixture  takes  subject  thereto.^^ 

4.  Prior  Mortgagees.  If  the  mortgage  of  the  realty  is  prior  to  the  annexa- 
tion, having  parted  with  nothing  on  the  faith  of  the  fixture,  the  mortgagee  is  not 
a  purchaser  for  value  as  regards  it,  and  generally  his  rights  are  subject  to  those 
having  interests  in  the  fixture  other  thaa  the  mortgagor.*'  Contrary  to  the  fore- 
going statement  it  is  held  in  some  states  that  it  is  not  in  the  power  of  the  mort- 


83.  Indiana. —  Binkley  v.  Forkner,  117 
Ind.  170,  19  N.  E.  753,  3  L.  R.  A.  33. 

Maine. —  Hawkkis  v.  Hersey,  86  Me.  394, 
30  Atl.  14. 

Massachusetts. —  Thompson  v.  Vinton,  121 
Mass.  139. 

Nevada. —  Prescott  v.  WelU,  3  Nev.  82. 

New  York. —  McFadden  v.  Allen,  134  N.  Y. 
489,  32  N.  E.  21,  19  L.  R.  A.  446  (per  Brad- 
ley, J.)  ;  Tifift  V.  Horton,  53  N.  Y.  377,  13  Am. 
Rep.    537. 

Texas. —  Harkey  v.  Cain,  69  Tex.  146,  6 
S.  W.  637. 

84.  Brannou  v.  Vaughan,  66  Ark.  87,  48 
S.  W.  909;  Watertown  Steam  Engine  Co.  v. 
Davis,  5  Houst.  (Del.)  192;  Paine  v.  McDow- 
ell, 71  Vt.  28,  41  Atl.  1042. 

The  moitgagee  may  subsequently  consent 
to  the  removal  of  the  article.  Bartholomew 
r.  Hamilton,  ip5  Mass.  239. 

85.  Thus  if  the  mortgagor  in  possession 
with  the  consent  of  the  mortgagee  leases  the 
premises  and  the  tenant  annexes  trade  fix- 
tures, the  mortgagee  will  be  presumed  to  have 
authorized  the  lease,  and  to  have  consented  to 
the  exercise  by  the  tenant  of  the  usual  rights 
to  sever  such  fixtures.  Sanders  v.  Davis,  15 
Q.  B.  D.  218,  54  L.  J.  Q.  B.  576,  33  Wkly. 
Rep.  055.  Again,  if  the  mortgagor  in  pos- 
session makes  an  agreement  with  the  owner 
of  a  chattel  corresponding  to  our  conditional 
sales  and  the  like,  the  mortgagee  is  presumed 
to  have  licensed  that  agreement,  and  it  is 
effective  until  entry  by  him.  Gough  v.  Wood, 
[1894]  1  Q.  B.  713,  63  L.  J.  Q.  B.  564,  70 
L.  T.  Rep.  N.  S.  297,  9  Reports  509,  42  Wkly. 
S.CTI.  469 ;  Huddersfield  Banking  Co.  v.  Lister, 
[1895]  2  Ch.  273,  64  L.  J.  Ch.  523,  72  E.  T. 
Rep.  N.  S.  703,  12  Reports  331,  43  Wkly.  Rep. 
56Y ;  Cumberland  Union  Banking  Co.  v.  Mary- 
port  Hematite,  etc.,  Co.,  [1892]  1  Ch.  415,  6 
L.  T.  Rep.  N.  S.  108,  40  Wkly.  Rep.  280; 
Nicholson  v.  Bank  of  New  Zealand,  12  N.  Zeal. 
427.  But  being  a  right  founded  on  a  license 
only  it  is  terminable  by  entry  of  the  mort- 
gagee. Reynolds  v.  Ashby,  [19031  1  K.  B. 
87,  72  L.  J.  K.  B.  51,  87  L.  T.  Rep.  N.  S. 
640,   51    Wkly.    Rep.    405. 


86.  Illinois.— SwoTi  v.  Low,  122  111.  487, 
13  N.  E.  826. 

Imoa. —  Wilgus  v.  (Settings,  21   Iowa  177. 

Maryland. —  Northern  Cent.  R.  Co.  v.  Can- 
ton Co.,  30  Md.  347. 

Massachusetts. — ^Handforth  v.  Jackson,  150 
Mass.  149,  22  N.  E.  634;  Hunt  v.  Bay  State 
Iron  Co.,  97  Mass.  279. 

Michigan. —  Crippen  V.  Morrison,  13  Mich. 
23,  purchaser  at  foreclosure  sale  with  notice 
of  agreement  made  after  the  mortgage. 

Minnesota. —  Warner  v.  Kenning,  25  Minn. 
173. 

Missouri. —  Priestly  v.  Johnson,  67  Mo.  632. 

New  Hampshire.  —  Haven  v.  Emery,  33 
N.  H.  66;  Pierce  v.  Emery,  32  N.  H.  484. 

Pennsylvania. —  Coleman  v.  Lewis,  27  Pa. 
St.  291. 

United  States. —  McDonnell  v.  Burns,  83 
Fed.  866,  28  C.  C.  A.  174;  Western  Uni-on 
Tel.  Co.  V.  Burlington,  etc.,  R.  Co.,  11  Fed. 
1,  3  McCrary  130. 

Canada. —  Close  v.  Belmont,  22  Grant  Ch. 
(U.  C.)  317;  Butterworth  v.  Ketchum,  3 
Ont.  Wkly.  Rep.  844. 

87.  Alabama. —  Broaddus  v.  Smith,  121 
Ala.  335,  26  So.  34,  77  Am.  St.  Rep.  61,  ten- 
ant of  the  mortgagor  given  priority  over  a, 
prior  real  mortgagee. 

California. —  Hendy  v.  Dinkerhoff,  57  Cal. 
3,  40  Am.  Rep.  107;  Tibbetts  v.  Moore,  23 
Cal.  208. 

District  of  Columbia. —  J.  L.  Mott  Iron 
Works  V.  Middle  States  Loan,  etc.,  Co.,  17 
App.  Cas.  584. 

Idaho. —  Anderson  v.  Creamery  Package 
Mfg.  Co.,  8  Ida.  200,  67  Pac.  493,  101  Am. 
St.  Rep.  188,  56  L.  R.  A.  544. 

Illinois. —  Ellison  v.  Salem  Coal,  etc.,  Co., 
43  HI.  App.  120. 

Indiana. —  Binkley  v.  Forkner,  117  Ind. 
176,  19  N.  E.  753,  3  L.  R.  A.  33;  Taylor  v. 
Watkins,  02  Ind.  511;  Yater  v.  Mullen,  24 
Ind.  277. 

Minnesota. —  Northwestern  Mut.  L.  Ins.  Co. 
V.  George.  77  Minn.  319,  79  N.  W.  1028,  1064; 
Pioneer  Sav.,  etc.,  Co.  v.  Fuller,  57  Minn.  60, 
68  N.  W.  831;  Merchants'  Nat.  Bank  r.  Stan- 

[III.  C,  4] 


1052     [19  Cyc.j 


FIXTURES 


gagor,  by  any  agreement  made  with  a  third  person  after  the  execution  of  the 
mortgage,  to  diminish  the  rights  of  the  prior  mortgagee  in  accessions  to  the 
realty.  Such  accessions  are  subject  to  the  mortgage  to  the  same  extent  that  the 
realty  is.^ 

5.  Purchasers  and  Mortgagees  Without  Notice.  In  this  case  the  owner  of  the 
chattel  has  allowed  it  to  be  annexed  to  the  land  of  another,  and  a  third  party  has 
acquired  rights  therein.  We  have  seen  that  if  he  acquires  these  rights  with  notice 
he  takes  subject  to  the  agreement.''  It  remains  to  inquire  what  are  his  rights  if 
he  acquires  without  notice.  To  answer  this  question  it  is  essential  to  look  at  the 
initial  transaction  between  the  one  claiming  an  interest  in  the  chattel  and  the  one 
annexing  it  to  the  land.  Independent  of  any  connection  with  the  land,  it  is  admitted 
that  if  A  gives  B  the  possession  of  a  chattel,  B  cannot  transfer  A's  legal  rights,, 
or  extinguish  them  by  a  transfer  of  the  possession,  to  C  with  or  without  notice, 
unless  by  some  act  or  omission  A  is  estopped  from  setting  up  his  legal  title.  |/  It 
also  is  true  if  B  have  a  chattel  in  which  A  has  only  equitable  rights,  that,  by  a 
transfer  of  it  to  C  for  value  without  notice,  A's  equities  will  be-  extinguished. 
^  Unless  there  is  something  peculiar  in  the  fact  that  the  chattel  is  annexed  to  land, 
if  B  have  two  chattels  of  A's,  one  of  which  he  sells  to  C,  and  the  other  of  which 
he  annexes  to  land  which  he  sells  to  C,  there  is  no  reason  why  0  should  have 

freater  riglits  in  the  former  than  in  the  latter.  '/It  is  submitted  that  it  is  not 
ecause  it  is  annexed  to  land,  but  because  of  the  natui;e  of  A's  rights  that  C  takes 
the  legal  title  or  not,  or  subject  to  A's  rights  or  not.  Uf  the  agreement  between 
A  and  B  create  legal  rights  in  A,  annexation  does  not  destroy  them  between  A  and 
B,  nor  does  a  conveyance  of  the  land  to  which  the  chattel  is  affixed  destroy  them. 
If  A,  however,  has  done  or  omitted  to  do  something  as  to  the  chattel  whereby  C 
has  been  led  to  alter  his  position  to  his  loss,  because  of  A's  act  or  omission,  then  A 


ton,  55  Minn.  211,  56  N.  W.  821,  43  Am.  St. 
Rep.  491. 

Tflebraska. —  Edwards,  etc..  Lumber  Co.  v. 
Rank,  57  Nebr.  323,  77  N.  W.  765,  73  Am. 
St.  Rep.  514;  Arlington  Mill,  etc.,  Co.  V. 
Yates,  57  Nebr.  286,  77  N.  W.  677. 

A'eio  Hampshire. —  Langdon  v.  Buchan,  62 
N.  H.  657  (subject  to  the  agreement  fixture 
is  subject  to  rights  of  mortgagee) ;  Cochran 
V.  Flint,  57  N.  H.  514. 

New  Jersey. —  Palmateer  v.  Robinson,  60 
N.  J.  L.  433,  38  Atl.  957;  General  Electric 
Co.  V.  Transit  Equipment  Co.,  57  N.  J.  Eq. 
460,  42  Atl.  101  (if  the  title  to  the  chattel 
remains  in  the  conditional  vendor,  although 
it  is  aifixed  to  realty  subject  to  a  mortgage 
which  in  terms  includes  after-acquired  prop- 
erty, the  fixture  is  not  subject  thereto,  as  it 
is  not  yet  as  regards  the  mortgagor  "  after- 
acquired  property  " )  ;  Campbell  v.  Roddy,  44 
N.  J.  Eq.  244,  14  Atl.  279,  6  Am.  St.  Rep. 
889. 

New  York.  —  Bernheimer  v.  Adams,  175 
N.  Y.  472,  67  N.  E.  1080  [affirming  70  N.  Y. 
App.  Div.  114,  7'5  N.  Y.  Suppl.  93] ;  Duffus  v. 
Howard  Furnace  Co.,  8  N.  Y.  App.  Div.  567, 

40  N.  Y.  Suppl.  925. 

Pennsylvania. —  Hill  v.  Sewald,  53  Pa.  St. 
271,  91  Am.  Dee.  209. 

Texas.—  Willis  r.  Munger  Improved  Cotton 
Mach.  Mfg.  Co.,  13  Tex.  Civ.  App.  677,  36 
S.  W.  1010. 

Vermont. —  Paine  i-.  McDowell,  71  Vt.  28, 

41  Atl.  1042;  Page  v.  Edwards,  64  Vt.  124,  23 
Atl.  917;  Buzzell  v.  Cummings,  61  Vt.  213, 
18  Atl.  93;  Davenport  v.  Shants,  43  Vt.  546. 
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Washington. —  Grerman  Sav.,  etc.,  Soc.  v. 
Weber,  16  Wash.  95,  47  Pac.  224,  38  L.  R.  A. 
267. 

West  Virginia. —  Huxthal  v.  Huxthal,  45 
W.  Va.  584,  32  S.  E.  237,  chattel  mortgagee 
must  pay  damages  caused  by  removal  of  th& 
chattel. 

A  contract  vendor  of  realty  is  like  a  prior 
mortgagee  in  respect  of  subsequent  annexa- 
tions. Hendy  v.  Dinkerhoff,  57  Cal.  3,  40 
Am.  Rep.  107.  Compare  Perkins  v.  Swank, 
43  Miss.  349. 

88.  Colorado. —  Fisk  v.  People's  Nat.  Bank.. 
14  Colo.  App.  21,  59  Pac.  63. 

Delaware. —  Watertown  Steam  Engine  Co.. 
V.  Davis,  5  Houst.  192. 

Louisiana. —  W.  T.  Adams  Mach.  Co.  v. 
Newman,  107  La.  702,  32  So.  38. 

Maine. —  Ekstrom  v.  Hall,  90  Me.  186,  38 
Atl.  106. 

Massachusetts. —  Thompson  v.  Vinton,  121 
Mass.  139;  Hunt  v.  Bay  State  Iron  Co.,  97 
Mass.  279;  Clary  v.  Owen,  15  Gray  522. 

Pennsylvania. —  Albert  v.  Uhrich,  180  Pa. 
St.  283,  36  Atl.  745. 

Wisconsin. —  Puller- Warren  Co.  v.  Harter, 
110  Wis.  80,  85  N.  W.  698,  84  Am.  St.  Rep. 
867,  53  L.  R.  A.  603 ;  Frankland  v.  Moulton, 
5  Wis.  1. 

A  lease  providing  for  forfeiture  of  term 
with  fixtures  and  machinery  in  case  of  non- 
payment prevails  as  against  a  subsequent 
mortgage  on  the  machinery.  Church  v.  Lap- 
ham,  94  N.  Y.  App.  Div.  550,  88  N.  Y.  Suppl. 
222. 

89.  See  supra,  III,  C,  3. 
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may  be  estopped  from  setting  up  his  legal  title.  "Wliere  A  has  a  legal  title  notice 
is  iminaterial,  but  estoppel  is  the  important  factor.  On  the  other  hand  if  the 
effect  of  tlie  agreement  is  to  give  A  only  equitable  rights  after  annexation  then  a 
conveyance  of  the  land  to  one  without  notice  will  extinguish  them.  In  other 
words  legal  rights  in  this  case  are  extinguished  by  estoppel,  and  equitable  by 
want  of  notice.     The  cases  in  general  bear  out  these  principles.**    The  rights 


90.  The  legal  title  of  one  whose  chattels 
are  annexed  to  the  land  of  another  is  not 
defeated  merely  by  a  sale  or  mortgage  of  the 
land,  whether  or  not  the  purchaser  has  notice. 

Alabama. —  Adams  Mach.  Co.  v.  Interstate 
Bldg.,  etc.,  Assoc,  119  Ala.  97,  24  So.  857; 
Warren  v.  Liddell,  110  Ala.  232,  20  So.  89; 
Miller  v.  Griffin,  102  Ala.  610,  15  So.  238  (a 
chattel  mortgagor  cannot  defeat  the  mort- 
gage by  attaching  the  chattel  to  land) ;  Sum- 
ner V.  Woods,  67  Ala.  139,  42  Am.  Eep.  104. 

Michigan. —  Lansing  Iron,  etc..  Works  v. 
Wilbur,  111  Mich.  413,  69  N.  W.  667.  But 
see  explanation  of  this  case  in  Wickes  v. 
Hill,  115  Mich.  333,  75  N.  W.  375. 

Nev.i  Jersey. —  Hudson  Trust,  etc.,  Inst.  v. 
Carr-Curran  Paper  Mills  Co.,  58  N.  J.  Eq. 
59,  43  Atl.  418. 

New  York.— TiSt  v.  Horton,  53  N.  Y.  377, 
13  Am.  Rep.  537;  Ford  v.  Cobb,  20  N.  Y. 
344;  Kerby  v.  Clapp,  15  N.  Y.  App.  Div.  37, 
44  N.  Y.  Suppl.  116;  Duntz  v.  Granger  Brew- 
ing Co.,  41  Misc.  177,  83  N.  Y.  Suppl.  957; 
Sehreyer  v.  Jordan,  27  Misc.  643,  58  N.  Y. 
Suppl.  206. 

Ohio. —  Case  Mfg.  Co.  v.  Garven,  45  Ohio 
St.  289,  13  N.  E.  493. 

Pennsylvania. —  Hill  v.  Sewald,  53  Pa.  St. 
271,  91  Am.  Dec.  209. 

South  Carolina. —  Sullivan  v.  Jones,  14 
S.  C.  362. 

United  States. —  Case  v.  L'Oeble,  84  Fed. 
582. 

The  owner  of  the  realty  must  he  a  party 
to  the  agreement  or  it  will  not  bind  a  pur- 
chaser or  mortgagee.  Jermyn  v.  Hunter,  93 
N.  Y.  App.  Div.  175,  87  N.  Y.  Suppl.  546; 
Andrews  v.  Powers,  66  N.  Y.  App.  Div.  216, 
72  N.  Y.  Suppl.  597;  Chandler  v.  Hamell,  57 
N.  Y.  App.  Div.  305,  67  N.  Y.  Suppl.  1068. 

A  chattel  mortgagee  under  such  circum- 
stances retains  his  lien  as  against  a  subse- 
quent real  mortgagee  if  the  latter's  security 
is  not  depreciated.  General  Electric  Co.  v. 
Transit  Equipment  Co.,  57  N.  J.  Eq.  460,  42 
Atl.  101;  Campbell  v.  Roddy,  44  N.  J.  Eq. 
244,  14  Atl.  279,  6  Am.  St.  Rep.  889;  Hurx- 
thal  17.  Hurxthal,  45  W.  Va.  584,  32  S.  E. 
237.  He  must  make  good  the  depreciation 
caused  by  severing.  Hudson  Trust,  etc.,  Inst. 
V.  Carr-Curran  Paper  Mills  Co.,  58  N.  J.  Eq. 
50,  43  Atl.  418. 

A  prior  mortgagee,  who  makes  further 
advances  after  chattels  under  contract  of 
conditional  sale  are  placed  on  the  premises, 
is  in  no  better  position  than  a  subsequent 
purchaser.  New  York  Invest.,  etc.,  Co.  v. 
Cosgrove,  47  N.  Y.  App.  Div.  35,  62  N.  Y. 
Suppl.  372. 

Estoppel. —  The  owner  may  lose  his  right, 
as  against  a  subsequent  purchaser  without 


notice,  by  voluntarily  permitting  the  chattel 
to  be  so  attached  as  to  become  apparently  a 
part  of  the  freehold. 

Illinois. —  Fifield  v.  Farmers'  Nat.  Bank, 
148  111.  163,  35  N.  E.  802,  39  Am.  St.  Rep. 
166  [affirming  47  111.  App.  118];  Kaestner  v. 
Day,  65  111.  App.  623. 

Joioa. —  Thomson  v.  Smith,  111  Iowa  718, 
83  N.  W.  789,  82  Am.  St.  Rep.  541,  50  L.  R.  A. 
780;  Dostal  v.  McCadden,  35  Iowa  318. 

Massachusetts. —  Trask  v.  Little,  182  Mass. 
8,  64  N.  E.  206;  Ridgeway  Stove  Co.  v.  Way, 
141  Mass.  557,  6  N.  E.  714;  Southbridge  Sav. 
Bank  v.  Stevens  Tool  Co.,  130  Mass.  547; 
Southbridge  Sav.  Bank  v.  Exeter  Mach. 
Works,  127  Mass.  542;  Pierce  v.  George,  108 
Mass.  78,  11  Am.  Rep.  310. 

Michigan. —  Watson  v.  Alberts,  120  Mich. 
508,  79  N.  W.  1048;  Knowlton  v.  Johnson,  37 
Mich.  47. 

New  Hampshire. —  Tibbetts  v.  Home,  65 
N.  H.  242,  23  Atl.  145,  23  Am.  St.  Rep.  31,  15 
L.  R.  A.  56. 

New  York. —  Lacustrine  Fertilizer  Co.  v. 
Lake  Guano,  etc.,  Co.,  82  N.  Y.  476. 

Oregon. —  Landigan  v.  Mayer,  32  Oreg.  245, 
51  Pac.  649,  67  Am.  St.  Rep.  521. 

Rhode  Island. —  McCrillis  v.  Cole,  25  R.  I. 
156,  55  Atl.  196. 

Texas. —  Ice,  etc.,  Co.  v.  Lone  Star  Engine, 
etc..  Works,  15  Tex.  Civ.  App.  694,  41  S.  W. 
835. 

Vermont. —  Davenport  v.  Shants,  43  Vt. 
546;  Powers  r.  Dennison,  30  Vt.  752. 

Instances  of  estoppel. — ^A  conditional  vendor 
was  held  estopped  in  spite  of  a  clause  in  the 
agreement  forbidding  annexation,  when  the 
articles  were  such  that  they  were  likely  to 
be  annexed  and  were  in  fact  annexed.  Wickes 
V.  Hill,  115  Mich.  333,  75  N.  W.  375.  The 
purchaser  of  a  building  loses  his  title  if  he 
permits  it  to  remain  until  another  purchases 
the  land  in  ignorance  of  his  rights.  Moore 
V.  Moran,  64  Nebr.  84,  89  N.  W.  629.  A 
husband  was  held  estopped  from  claiming  a 
boiler  which  he  had  placed  on  his  wife's  land, 
by  joining  the  wife  in  a  subsequent  mort- 
gage of  the  land.  Albert  v.  Uhrioh,  180  Pa. 
St.  283,  36  Atl.  745.  Where  the  one  claim- 
ing contract  rights  has  failed  to  record  the 
contract  he  is  estopped.  Rowland  v.  Ander- 
son, 33  Kan.  264,  6  Pac.  255,  52  Am.  Rep. 
529. 

Where  the  record  of  a  chattel  mortgage  is 
not  effective  as  regards  the  fixture,  there 
should  be  a  severance,  or  mortgage  of  the 
fixture  as  realty  or  notice,  and  default  as 
to  these  prevents  the  agreement  from  being 
effective  against  a  subsequent  mortgage  of 
the  realty.  Brennan  v.  Whitaker,  15  Ohio 
St.  446. 
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created  by  tlie  agreement  are  subject  to  the  limitation  that  the  annexation  must 
not  be  so  complete  as  to  cause  the  chattel  to  lose  its  identity  or  to  be  incapable  of 
severance  without  great  injury  to  the  realty .'' 

D.  Notice.  In  cases  where  the  rights  of  claimants  of  fixtures  depend  upon 
notice  to  adverse  claimants  there  is  a  considerable  variety  of  opinion  as  to  the 
effect  of  recording  alone,  as  importing  notice,  much  depending  of  course  upon 
the  language  of  statutes  involved.**     Possession  of  fixtures  by  one  having  legal 


The  rule  in  New  York  is  qualified  by  Laws 
(1897),  c.  418,  §  112,  requiring  the  condi- 
tional vendor  of  a  chattel  to  file  his  contract 
of  sale  to  make  it  effective  against  the  real 
mortgagee. 

Equities  are  extinguished  by  want  of  notice. 
Alaiama. —  Johnston  v.  Philadelphia  Mortg., 
etc.,  Co.,  129  Ala.  515,  30  So.  15,  87  Am.  St. 
Rep.  75. 

Connecticut. —  Landon  v.  Piatt,  34  Conn. 
517;  Burr  v.  Spencer,  26  Conn.  159,  68  Am. 
Dec.  379;  Prince  v.  Case,  10  Conn.  375,  27 
Am.  Dec.  675. 

Kansas. —  St.  Louis,  etc.,  E.  Co.  v.  Beadle, 
(App.  1897)  50  Pae.  988. 

Maine. —  Fe-lason  v.  Rackliff,  50  Me.  362. 

Massachusetts. — Wentworth  v.  S.  A.  Woods 
Maeh.  Co.,  163  Mass.  28,  39  N.  E.  414,  claim- 
ant responsible  for  the  want  of  notice. 

Missouri. —  Union  Cent.  L.  Ins.  Co.  v. 
Tillery,  152  Mo.  421,  54  S.  W.  220,  75  Am. 
St.  Rep.  480 ;  Climer  v.  Wallace,  28  Mo.  556, 
75  Am.  Dec.  135. 

Nebraska. —  Moore  v.  Moran,  64  Nebr.  84, 
89  N.  W.  629. 

Oregon. —  Alberson  v.  Elk  Creek  Min.  Co., 
39  Oreg.  552,  65  Pac.  978;  Muir  v.  Jones,  23 
Oreg.  332,  31  Pac.  646,  19  L.  R.  A.  441. 

Agreements  between  landlord  and  tenant 
regulating  the  right  to  remove  fixtures  are 
not  binding  on  third  parties  without  notice. 
Simpson  Brick-Press  Co.  v.  Wormley,  166  111. 
383,  46  N.  E.  976  [affirming  61  111.  App.  460]. 
But  see  Hewitt  v.  General  Electric  Co.,  164 
111.  420,  45  N.  E.  725  [reversing  61  111.  App. 
168].  In  Roffey  v.  Henderson,  17  Q.  B.  574, 16 
Jur.  84,  21  L.  J.  Q.  B.  49,  79  E.  C.  L.  574,  a 
tenant  quit  the  leased  premises  leaving  sever- 
able fixtures.  The  landlord  gave  the  tenant 
permission  to  leave  them  pendi:)g  negotiations 
for  the  sale  of  them  to  the  incoming  tenant. 
The  landlord  leased  the  premises  to  the  new 
tenant  who  had  no  notice  of  this  agreement. 
He  was  allowed  to  retain  the  fixtures  against 
the  former  tenant.  Where  a  tenant  built  a 
fence  in  which  he  had  rights  by  contract 
with  his  lessor,  a  purchaser  of  the  premises, 
for  value  and  with  notice,  takes  subject  to 
the  tenant's  rights.  Jones  v.  Cooley,  106 
Iowa  165,  76  N.  W.  652.  In  Wisconsin  the 
real  mortgage  passes  title  to  the  realty  with 
the  annexations  irrespective  of  the  agree- 
ment.   Frankland  v.  Moulton,  5  Wis.  1. 

In  England. —  While  the  English  courts 
recognize  the  right  of  the  owner  of  a  chattel 
and  the  owner  or  occupant  of  realty  to  agree 
that  the  chattel  shall  be  severable  after  an- 
nexation such  agreement  is  not  binding  upon 
a  mortgagee  without  notice.  Hobson  v.  Gor- 
ringe,  ri897]  1  Ch.  182,  66  L.  J.  Ch.  114,  75 

[III,  C,  5] 


L.  T.  Rep.  N.  S.  610,  45  Wkly.  Rep.  356. 
But  see  Lyon  v.  London  City,  etc..  Bank, 
[1903]  2  K.  B.  135,  72  L.  J.  K.  B.  465,  88 
L.  T.  Rep.  N.  S.  392,  51  Wkly.  Rep.  400. 

The  Canadian  and  New  Zealand  courts 
adopt  the  theory  that  legal  rights  created  by 
the  agreement  are  extinguished  by  estoppel 
and  equitable  by  want  of  notice.  McDonald 
V.  Weeks,  8  Grant  Ch.  (U.  C.)  297;  Nichol- 
son V.  Bank  of  New  Zealand,  12  N.  Zeal.  427. 

91.  Alabama. —  Warren  v.  Liddell,  110 
Ala.  232,  20  So.  89. 

District  of  Columbia. —  J.  L.  Mott  Iron 
Works  V.  Middle  States  Loan,  etc.,  Co.,  17 
App.  Cas.  584. 

Indiana. —  Binkley  v.  Forkner,  117  Ind. 
176,  19  N.  E.  753,  3  L.  R.  A.  33;  Taylor  v. 
Watkins,  62  Ind.  511. 

New  Hampshire. —  Langdon  v.  Buchanan, 
62  N.  H.  657;  Cochran  v.  Flint,  57  N.  H.  514. 

New  Jersey. —  Campbell  v.  Roddy,  44  N.  J. 
Eq.  244,  14  Atl.  279,  6  Am.  St.  Rep.  889. 

New  York. —  Voorhees  v.  McGinnis,  48 
N.  Y.  278;  Godard  v.  Gould,  14  Barb.  662. 

Vermont. —  Paine  v.  McDowell,  71  Vt.  28, 
41  Atl.  1042. 

Washington. —  German  Sav.,  etc.,  Soe.  v. 
Weber,  16  Wash.  95,  47  Pac.  224,  38  L.  R.  A. 
267. 

West  Virginia. —  Hurxthal  v.  Hurxthal,  45 
W.  Va.  584,  32  S.  E.  237. 

United  States. —  Porter  v.  Pittsburg  Bes- 
semer Steel  Co.,  122  U.  S.  267,  7  S.  Ct.  1206, 
30  L.  ed.  1210;  Evans  v.  Kister,  92  Fed.  828, 
35  C.  C.  A.  28. 

If  removal  of  the  fixture  will  injure  the 
realty  the  agreement  cannot  be  set  up.  Bran- 
non  V.  Vaughan,  66  Ark.  87,  48  S.  W.  909. 

92.  See  cases  cited  infra,  this  note. 
Where  the  statute  requires  separate  records 

of  chattel  and  real  mortgages,  a  mortgage 
of  land  and  fixtures  which  are  a  unit  in 
purpose  recorded  as  a  real-estate  mortgage 
is  valid  as  to  creditors  claiming  the  fixtures 
(In  re  Goldville  Mfg.  Co.,  118  Fed.  892,  122 
Fed.  569,  59  C.  C.  A.  73;  Brodrick  v.  Kil- 
patrick,  82  Fed.  138.  And  see  Webb  Rec. 
Tit.  §  252)  and  as  against  a  subsequent  mort- 
gage recorded  as  a  real  and  a  chattel  mort- 
gage (Atlantic  Safe  Deposit,  ete.,~  Co.  v.  At- 
lantic City  Laundry  Co.,  64  N.  J.  Eq.  140, 
53  Atl.  212). 

A  mortgage  of  realty  has  priority  over  a 
chattel  mortgage  on  fixtures  annexed  sub- 
sequently, and  record  of  the  chattel  mort- 
gage does  not  affect  the  purchaser  at  fore- 
closure sale  under  the  real  mortgage.  Adams 
V.  Beadle,  47  Iowa  439,  29  Am.  Reo.  487. 

To  be  effective  against  creditors  a  real 
mortgage   including  in  its   description  loose 
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rights  therein  is  sufficient  notice  to  put  a  subsequent  grantee  or  mortgagee  upon 
his  inquiry.'^  Sometimes  the  character  of  a  fixture  and  manner  of  annexation  is 
sufficient  to  put  a  purchaser  on  inquiry.'^ 

IV.  Custom. 

Custom  or  usage  is  sometimes  appealed  to  as  evidence  of  the  intention  with 
wliich  a  chattel  has  been  affixed,  or  as  affording  a  rule  for  regulating  the  right  to 
sever  a  fixture.  There  are  few  cases  from  which  any  general  principles  can  be 
deduced.  Evidence  of  custom  is  not  admissible  to  control  the  operation  of  law.^' 
Where  a  lease  is  silent  a  custom  for  a  tenant  to  remove  fixtures  will  govern  the 
parties,^'  or  may  be  evidence  from  which  to  infer  assent  that  a  fixture  shall  be 
personalty." 

V.  PARTIES. 

A.  Owner  and  Stranger  —  l.  Disseizors  and  Trespassers.  Tlie  general 
rule  of  law  is  that  annexations  in  fact  to  realty  are  presumed  to  be  the  property 
of  the  owner  of  the  realty,  but  that  this  presumption  may  be  rebutted.'^  This  is 
so  when  tlie  erection  is  by  one  pei'son  on  the  land  of  another,  with  the  latter's 
permission.^'  But  where  additions  are  made  by  one  person  on  the  land  of  another 
without  previous  permission,  express  or  implied,  in  some  cases  it  seems  either 
that  it  is  the  property  of  the  landowner  by  a  rule  of  law  or  that  the  builder's 
actual  intention  is  not  allowed  to  prevail  over  that  which  the  law  deduces  from 


articles  should  be  recorded  as  a  chattel  mort- 
gage. Hillebrahd  v.  Nelson,  1  Nebr.  (Unoflf.) 
783,  95  N.  W.  1068;  Knickerbocker  Trust  Co. 
V.  Penn  Cordage  Co.,  62  N.  J.  Eq.  624,  50 
Atl.  459 ;  Potts  v.  New  Jersey  Arms,  etc.,  Co., 
17  N.  J.  Eq.  395. 

A  chattel  mortgage  of  fixtures  recorded  as 
a  chattel  mortgage  is  not  notice  to  charge 
subsequent  grantees  or  mortgagees  of  the 
realty. 

Iowa. —  Fletcher  v.  Kelly,  88  Iowa  475,  55 
N.  W.  474,  21  L.  R.  A.  347;  Bringholff  v. 
Munzenmaier,  20  Iowa  513. 

Maine. —  Trull  v.  Fuller,  28  Me.  545. 

A'eto  Hampshire. —  Tibbetts  v.  Home,  65 
N.  H.  242,  23  Atl.  145,  23  Am.  St.  Rep.  31, 
15  L.  R.  A.  56. 

'New  Yorfc.— Ford  v.  Cobb,  20  N.  Y.  344, 
point  not  discussed  but  case  treated  as  one 
where  there  was  no  notice. 

Ohio.-^-  Case  Mfg.  Co.  v.  Garven,  45  Ohio 
St.  289,  13  N.  E.  493;  Brennan  v.  Whitaker, 
15  Ohio  St.  446. 

Texas. —  Ice,  Light,  etc.,  Co.  v.  Lone  Star 
Engine,  etc.,  Works,  15  Tex.  Civ.  App.  694, 
41  S.  W.  835. 

Vermont. —  Davenport  v.  Shants,  43  Vt. 
546. 

A  chattel  mortgage  recorded  before  an- 
nexation is  eflfective  as  against  one  whose 
rights  in  the  realty  accrued  before  such  an- 
nexation and  after  the  recording.  Sowden  v. 
Craig,  26  Iowa  156,  96  Am.  Dec.  125;  Row- 
land V.  West,  62  Hun  (N.  Y.)  583,  17  N.  Y. 
Suppl.  330. 

Chattel  mortgage  of  machinery. —  The 
record  of  a  chattel  mortgage  will  preserve 
its  lien  upon  machinery  of  such  a  character 
as  not  to  imply  permanent  annexation.  Bur- 
rill  V.  Wilcox  Lumber  Co.,  65  Mich.  571,  32 
N.  W.  824. 


Record  of  a  chattel  mortgage  among  real- 
property  mortgages  is  not  sufficient  under 
the  recording  acts.  Deane  v.  Hutchinson,  40 
N.  J.  Eq.  83,  2  Atl.  292. 

A  lease  which  creates  a  lien  on  fixtures 
should  be  recorded  as  a  chattel  mortgage. 
Joliet  First  Nat.  Bank  v.  Adam,  138  111. 
483,  28  N.  E.  955 ;  Lake  Superior  Ship  Canal, 
etc..  Iron  Co.  v.  McCann,  86  Mich.  106,  48 
N.  W.  692.  Oompare  Fifield  v.  Farmers* 
Nat.  Bank,  148  111.  163,  35  N.  E.  802,  39 
Am.  St.  Rep.  164. 

93.  Western  Union  Tel.  Co.  v.  Burlington, 
etc.,  R.  Co.,  11  Fed.  1,  3  McCrary  130.  But 
see  Prince  v.  Case,  10  Conn.  375,  27  Am. 
Dec.  675;  Allen  r.  Gates,  73  Vt.  222,  50  Atl. 
1092;  Powers  v.  Dennison,  30  Vt.  752. 

94.  McAuliffe  v.  Mann,  37  Mich.  539. 

95.  Richardson  v.  Copeland,  6  Gray 
(Mass.)  536,  66  Am.  Dec.  424;  Christian  v. 
Dripps,  28  Pa.  St.  271.  And  see  Customs. 
AND  Usages,  12  Cyc.  1053.  But  compare 
Van  Ness  v.  Pacard,  2  Pet.  (U.  S.)  137,  7 
L.  ed.  374. 

96.  Keogh  v.  Daniell,  12  Wis.  163. 

97.  Choate  v.  Kimball,  56  Ark.  55,  19  S. 
W.  108.  But  see  Thomas  v.  Davis,  76  Mo. 
72,  43  Am.  Rep.  756;  Kahinu  v.  Aea,  6  Ha- 
waii 68.  See  Customs  and  Usages,  12  Cyc. 
1028. 

98.  See  supra,  II,  A. 

99.  "  The  defendant  contends  that  when 
one  person  erects  a  buildiag  on  the  lands  of 
another,  by  the  mere  permission  of  the  land- 
owner, nothing  further  appearing,  the  build- 
ing thereby  becomes  realty  by  presumption 
of  law.  But  we  think  no  such  presumption 
arises.  The  case  presented  by  these  circum- 
stances Would  be  one  for  an  inference  of 
fact,  not  a  conclusion  of  law."  Pope  r. 
Skinkle,  45  N.  J.  L.  39,  41. 
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the  facts.^  Thus  the  material  aifixed  seems  to  belong  to  the  owner  of  the  land  if 
tlie  annexation  is  by  a  disseizor'  or  a  trespasser'  or  by  one  under  mistake.*  The 
■wrong-doer  cannot  set  up  his  own  wrong  to  overcome  the  presumption  arising 
from  annexation.  The  same  rule  applies  wiiero  a  tenant  in  common  annexes 
chattels  to  the  realty  owned  in  common,  if  the  annexation  is  without  the  consent 
of  liis  cotenant,'  and  also  in  a  few  cases  to  annexations  by  a  mortgagor  to  land 
subject  to  a  mortgage.*  Annexations  made  by  railroad  corporations  without  per- 
mission seem  to  be  exceptions  to  the  general  rule.' 

2.  Licensees.  Annexations  made  with  the  consent  of  the  owner  of  the  realty 
by  a  bare  licensee  or  by  one  having  mere  consent  are  generally  held  to  be  remov- 
able or  to  remain  the  property  of  the  one  annexing.  Permission  to  remove  or 
an  agreement  that  the  title  shall  remain  in  the  builder  will  be  implied  in  the 
absence  of  any  other  facts  tending  to  show  a  contrary  intention ;'  but  not  if  the 


1.  Wright  V.  Du  Bignon,  114  Ga.  765,  40 
S.  E.  747,  57  L.  R.  A.  669;  Madigan  v.  Mc- 
Carthy, 108  Mass.  376,  11  Am.  Rep.  371; 
Murray  v.  Bender,  125  Fed.  705,  60  C.  C.  A. 
473,  63  L.  R.  A.  783.  See  Benedict  v.  Bene- 
dict, 5  Day  (Conn.)  464.  Intention  to  re- 
move at  some  future  time  cannot  avail 
against  the  true  owner.  Huebsehmann  v. 
McHenry,  29  Wis.  655.  See  also  the  civil- 
law  rule  as  applied  in  Louisiana.  Poche  v. 
Theriot,  23  La.  Ann.  137;  Baldwin  v.  Union 
Ins.  Co.,  2  Rob.   (La.)   133. 

2.  Doscher  v.  Blackiston,  7  Oreg.  143;  Ro- 
tan  Grocery  Co.  v.  Dowlin,  (Tex.  Civ.  App. 
1903)  77  S.  W.  430;  Huebsehmann  v.  Mc- 
Henry, 29  Wis.  655. 

3.  Arizona. —  Prescott,  etc.,  R.  Co.  v.  Rees, 
3  Ariz.  317,  28  Pae.  1134. 

California,. —  McKiernan  v.  Hesse,  51  Cal. 
594  (fixtures  placed  by  a  stranger  on  gov- 
ernment land  pass  to  the  grantee  of  the  gov- 
•ernment)  ;  U.  S.  v.  Monterey  County,  47 
Cal.  515  (holding  that  in  condemnation  pro- 
ceedings the  government  must  pay  for  build- 
ings erected  on  land  on  which  it  has  entered 
without  permission)  ;  Collins  v.  Bartlett,  44 
Cal.   371. 

Hawaii. — ^Apolo  v.  Kauo,  7  Hawaii  755. 

Maine. —  Hayford  v.  Wentworth,  97  Me. 
347,  54  Atl.  940;  Sampson  v.  Alexander,  67 
Me.  523;  Bonney  v.  Foss,  62  Me.  248. 

Massachusetts. —  Sudbury  First  Parish  v. 
Jones,  8  Cush.  184;  Pierce  V.  Goddard,  22 
Pick.  559,  33  Am.  Dec.  764;  Washburn  v. 
Sproat,  16  Mass.  449. 

Mississippi. —  Emrich  v.  Ireland,  55  Miss. 
390;  Stillman  v.  Hamer,  7  How.  421. 

Nevada. — 'Treadwell  v.  Sharon,  7  Nev.  37. 

New  York. —  Thayer  v.  Wright,  4  Den.  180. 

North  Carolina. —  Wentz  v.  Fincher,  34 
>r.  C.  297,  55  Am.  Dec.  416. 

Pennsylvania. —  Crest  v.  Jack,  3  Watts  238, 
27  Am.  Dec.  353. 

United  States. —  Jacoby  v.  Johnson,  120 
Ped.  487,  56  C.  C.  A.  637. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §  6. 

4.  Blair  v.  Worley,  2  111.  178;  Seymour  v. 
Watson,  5  Blaekf.  (Ind.)  555,  36  Am.  Dec. 
566;  Dutton  v.  Ensley,  21  Ind.  App.  46,  51 
:^.  E.  380,  69  Am.  St.  Rep.  340;  Burleston  v. 
Teeple,  2  Greene  (Iowa)  542  (fence  on  gov- 
ernment land)  ;  Rotan  Grocery  Co.  v.  Dowlin, 
<Tex.  Civ.  App.  1903)   77  S.  W.  430   (store- 
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house  intended  to  remain  permanently);  Kim- 
ball V.  Adams,  52  Wis.  554,  9  N.  W.  170 
(fence  on  land  of  another).  Contra,  as  to 
fences  on  government  land.  Bingham  County 
Agricultural  Assoc,  v.  Rogers,  7  Ida.  63,  59 
Pae.  931. 

A  line  fence  placed  by  mistake  on  the 
land  of  one  proprietor  by  an  adjoining  pro- 
prietor remains  the  property  of  the' latter. 
Curtis  V.  Leasia,  78  Mich.  480,  44  N.  W. 
500. 

5.  Baldwin  v.  Breed,  16  Conn.  60;  Aldrich 
V.  Husband,  131  Mass.  480;  Crest  v.  Jack, 
3  Watts  (Pa.)  238,  27  Am.  Dec.  353.  And 
compare  Gibson  v.  Vaughn,  2  Bailey  (S.  C.) 
389,  23  Am.  Dec.  143.  The  principle  is  ap- 
plied where  the  owner  of  a  majority  of  stock 
in  a  corporation  annexed  property  to  the 
realty  of  the  corporation.  Murray  v.  Bender, 
125  Fed.  705,  60  C.  C.  A.  473,  63  L.  R.  A. 
783.  It  is  also  applied  to  separate  property 
invested  in  additions  to  community  property 
which  become  community  property  and  also 
to  community  property  added  to  separate 
property  and  vice  versa  (Peck  v.  Brumma- 
gim,  31  Cal.  440,  89  Am.  Dec.  195;  Smith 
V.  Smith,  12  CaL  216,  73  Am.  Dec.  533), 
and  in  the  latter  case  the  community  estate 
must  be  reimbursed  (Rice  v.  Rice,  21  Tex. 
58).  A  guardian  having  built  on  land  of 
his  ward  a  permanent  house  it  belongs  to 
the  ward.  Copley  v.  O'Neil,  1  Lans.  (N.  Y.) 
214.  In  Nahalelua  v.  Kaaahu,  10  Hawaii 
662,  a  cotenant  after  partition  sale  was  al- 
lowed compensation  for  improvements  placed 
on  the  land  under  the  belief  that  he  was 
sole  owner. 

6.  Wight  V.  Gay,  73  Me.  297;  Guernsey 
V.  Wilson,  134  Mass.  482;  Cole  v.  Stewart,  11 
Cush.  (Mass.)  181;  Butler  v.  Page,  7  Mete. 
(Mass.)  40,  39  Am.  Dec.  757;  Albert  v. 
Uhrich,  180  Pa.  St.  283,  16  Atl.  745. 

7.  St.  Louis,  etc.,  R.  Co.  v.  Nyce,  61  Kan. 
394,  59  Pae.  1040,  43  L.  R.  A.  241 ;  Atchison, 
etc.,  R.  Co.  V.  Morgan,  42  Kan.  23,  21  Pae. 
809,  16  Am.  St.  Rep.  471,  4  L.  R.  A.  284; 
Justice  V.  Nesquehoning  Valley  R.  Co.,  87 
Pa.  St.  28.  Contra,  Meriam  v.  Brown,  128 
Mass.  391. 

8.  Alabama. —  Nelson  v.  Howison,  122  Ala. 
573,  25  So.  211. 

Connecticut. —  Curtis  v.  Hoyt,  19  Conn.  154, 
"48  Am.  Dec.  149.     But  compare  Benedict  t). 
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annexation  is  to  land  of  one  incapable  of  giving  consent,  as  a  minor  child  or  a 
married  woman.' 

3.  Tortious  Annexing  of  Chattel  of  Third  Person.  Where  A  tortiously 
annexes  B's  chattel  to  C's  or  to  A's  land  it  becomes  the  property  of  C  or  of  A.'* 

4.  Annexing  to  Adjoining  Land.  Tlie  status  of  buildings  or  other  structures 
placed  bj  an  owner  or  tenant  of  land  on  adjoining  premises  for  use  in  connection 
with  his  land  has  been  variously  determined,  physical  connection  with  the  main 
property  being  considered  au  important  element. "'^ 


Benedict,  5  Day  464 ;  Leland  v.  Gassett,  17  Vt. 
403,  in  both  of  which  cases  the  structure 
seems  to  have  been  intended  to  be  permanent. 

Illinois. —  Chicago,  etc.,  E.  Co.  v.  Goodwin, 
lU  111.  273,  53  Am.  Eep.  622,  where  a  rail- 
road track,  laid  by  permission,  was  decided 
to  be  personalty. 

loioa. —  Fischer  v.  Johnston,  106  Iowa  181, 
76  N.  W.  6o8  (agreement  that  fixture  shall 
remain  personalty  implied  from  license)  ; 
Corwin  Dist.  Tp.  v.  Morehead,  43  Iowa 
466. 

Maine. —  Peaks  v.  Hutchinson,  96  Me.  530, 
S3  Atl.  38;  Salley  v.  Robinson,  96  Me.  474, 
52  Atl.  930',  90  Am.  St.  Rep.  410;  Readfield 
Telephone,  etc.,  Co.  v.  Cyr,  95  Me.  287,  49 
Atl.  1047;  Trask  v.  Ford,  39  Me.  437  (case 
of  a  dam  which  remained  the  property  of 
the  builder)  ;  Hilborne  v.  Brown,  12  Me. 
162  (licensee's  rights  in  a  house  protected 
against  a  grantee  of  the  land)  ;  Russell  v. 
Richards,  10  Me.  429,  25  Am.  Dec.  254;  Os- 
good V.  Howard,  6  Me.  452,  20  Am.  Dec.  222. 
See  Rev.  St.    (1903)    c.  75,  §  32. 

Massachusetts. —  Howard  v.  Fessenden,  14 
Allen  124;  Wells  v.  Banister,  4  Mass.  514. 

Minnesota. —  Northwestern  Mut.  L.  Ins.  Co. 
r.  George,  77  Minn.  319,  79  N.  W.  1028,  1064; 
Merchants'  Nat.  Bank  v.  Stanton,  55  Minn. 
211,  56  N.  W.  821,  43  Am.  St.  Rep.  491. 

Missouri. —  Brown  v.  Baldwin,  121  Mo.  126, 
25  S.  W.  863;  Climer  v.  Wallace,  28  Mo.  556, 
75  Am.  Dee.  135,  grantee  of  land  without 
notice  not  affected  by  the  consent. 

New  Jersey. —  Holmes  v.  Standard  Pub. 
Co.,  (Ch.  1903)  55  Atl.  1107;  Pope  v. 
Skinkle,  45  N.  J.  L.  39. 

Neio  York. —  Dubois  v.  Kelly,  10  Barb.  496, 
building  erected  by  licensee,  after  license 
was  revoked  by  conveyance  of  the  licensor's 
land,  personalty  as  against  the  grantee  with- 
out notice. 

North  Carolina. —  Western  North  Carolina 
R.  Co.  V.  Deal,  90  N.  C.  110. 

But  see  contra,  Powers  v.  Dennison,  30  Vt. 
752. 

9.  Adams  v.  Kauwa,  6  Hawaii  280  (land 
of  married  woman)  ;  Doak  v.  Wiswell,  38 
Me.  569  (land  of  married  woman,  where, 
the  legislature  having  removed  the  disability, 
it  was  held  that  arrangements  between  hus- 
band and  wife  fall  within  the  general  rule)  ; 
Peaks  V.  Hutchinson,  96  Me.  530,  53  Atl.  38 ; 
Washburn  v.  Sproat,  16  Mass.  449  (land  of 
wife);  Copley  !;.-0'Neil,  1  Lans.  (N.  Y.) 
214    (land  of  a  minor  child). 

10.  Thus    where   A    fraudulently   obtained   • 
a  machine  from  B  and  affixed  it  to  C's  land 
B  loses  title  and  cannot  maintain  trover  for 
it  against  A.     Woodruff,  etc..  Iron  Works  v. 
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Adams,  37  Conn.  233.  Where  C  attached  B's 
house  to  C's  land  it  was  held  that  B  could 
not  recover  it.  Salter  v.  Semple,  71  111.  430. 
Contra,  Central  Branch  R.  Co.  v.  Fritz,  20 
Kan.  430;  Hamlin  v.  Parsons,  12  Minn.  108, 
90  Am.  Dec.  284.  Where  A  wrongfully 
affixed  B's  railroad  rails  to  C's  land,  intend- 
ing the  annexation  to  be  temporary,  and  0 
removed  the  rails,  it  was  held  that  they  re- 
mained the  property  of  A.  Shoemaker  i\ 
Simpson,  16  Kan.  43.  If  A  as  agent  ailixes  his 
individual  property  to  land  of  B,  for  whom 
he  is  agent,  it  becomes  part  of  B's  land, 
Goddard  v.  Bolster,  6  Me.  427,  20  Am.  Dec. 
320.  If  A  and  B  jointly  own  a  chattel  and 
it  is  affixed  to  B's  land,  with  no  agreement 
that  it  shall  remain  their  joint  property,  it 
becomes  the  property  of  B.  Quimby  r. 
Straw,  71  N.  H.  160,  51  Atl.  656.  If  A 
tortiously  affixes  B's  chattel  to  A's  land  and 
sells  the  land  to  C,  without  notice,  C  will 
be  entitled  to  the  chattel.  Fryatt  v.  Sulli- 
van Co.,  5  Hill  (N.  Y.)  116  [affirmed  in 
7  Hill  529].  If  A  tortiously  takes  B's  stone 
and  sells  it  to  C,  who  affixes  it  to  his  land 
as  a  walk,  it  becomes  part  of  C's  land.  Jack- 
son V.  Walton,  28  Vt.  43. 

In  all  the  foregoing  cases  it  seems  that 
the  annexation  should  be  substantial  in  or- 
der to  divest  the  owner's  title.  Cross  v. 
Marston,   17   Vt.  533,  44  Am.  Dec.   353. 

Unity  of  title  rule. —  In  Michigan  by  what 
is  called  the  unity  of  title  rule,  a,  chattel 
cannot  become  part  of  the  realty  unless  it 
is  annexed  by  one  having  ownership  of  both, 
or  like  interests  in  each.  Thus  A  cannot  affix 
B's  chattel  to  A's  land  so  as  to  make  it 
realty,  nor  can  A  owning  a  chattel  in  sev- 
eralty make  it  by  annexation  part  of  the 
realty  in  which  he  has  an  undivided  inter- 
est, nor  can  a  husband  make  his  chattel  part 
of  realty  owned  by  him  and  his  wife.  See 
Wickes  V.  Hill,  115  Mich.  333,  73  N.  W.  375; 
Lansing  Iron,  etc..  Works  v.  Wilbur,  111 
Mich.  413,  69'  N.  W.  607 ;  Lansing  Iron,  etc., 
Works  V.  Walker,  91  Mich.  409,  51  N.  W. 
1061,  30  Am.  St.  Rep.  488;  Seudder  v.  An- 
derson, 54  Mich.  122,  19  N.  W.  775;  Rob- 
ertson V.  Corsett,  39  Mich.  777 ;  Kerr  v. 
Kingsbury,  39  Mich.  150',  33  Am.  Rep.  362; 
Coleman  v.  Stearns  Mfg.  Co.,  38  Mich.  38; 
Adams  v.  Lee,  31  Mich.  440.  The  unity  of 
title  rule  is  also  adopted  in  Arkansas,  Ari- 
zona, and  Louisiana.  Nigro  v.  Hatch,  2 
Ariz.  144,  11  Pac.  177;  Witherspoon  v.  Nick- 
els, 27  Ark.  332;  Hibernia  Nat.  Bank  v. 
Sarah  Planting,  etc.,  Co.,  107  La.  650,  31  So. 
1031. 

11.  A  water-pipe  extending  across  adjoin- 
ing land  by  license   is  a  fixture   and  parcel 

[V.  A,  4] 
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B.  Haip  and  Personal  Representative,  Devisee  and  Executor.    On  the 

death  of  the  owner  of  realty,  testate  or  intestate,  articles  clearly  affixed  to  the 
realty  will  devolve  upon  those  entitled  to  the  realty.  Slight  annexation  seems  to- 
be  sufficient. ^^  The  standards  of  removability  of  trade  fixtures  are  not  applicable 
to  the  heir.''  The  American  courts  in  general  apply  the  same  rules  as  the 
English." 


of  the  house  to  which  it  is  attached.  Phil- 
brick  V.  Ewing,  97  Mass.  133. 

Electric  apparatus  on  adjoining  land  by 
license  for  the  use  of  a  club-house  passes 
by  a  sale  of  the  latter.  Berliner  v.  Piqua 
Club  Assoc,  32  Misc.  (N.  Y.)  470,  66  N.  Y. 
Suppl.  791. 

A  floating  dry-dock  in  the  Hudson  river  in 
front  of  and  connected  with  a  wharf  of  the 
owner  is  not  an  appurtenance  of  the  land  so 
as  to  subject  the  laud  to  a  mechanic's  lien 
for  its  construction.  Coddington  v.  Hudson 
County  Dry  Dock,  etc.,  Co.,  31  N.  J.  L.  477. 

A  hotel  sign  on  a  post  placed  on  the  curb 
line  in  front  of  the  hotel  passes  with  the 
sale  of  the  hotel.  Redlon  v.  Barker,  4  Kan. 
445,  96  Am.  Dec.  ISO. 

Platform  scales. —  Platform  scales  in  the 
street  but  with  beams  extending  into  an 
adjoining  building  are  fixtures  (Bliss  v. 
Whitney,  9  Allen  (Mass.)  114,  85  Am.  Dec. 
745 ) ,  but  not  where  disconnected  from  the 
building  (Union  Cent.  L.  Ins.  Co.  v.  Tag- 
gart,  55  Minn.  95,  6  N.  W.  579,  43  Am.  St. 
Eep.  474).  Track  scales  on  railroad  property 
are  fixtures  appurtenant  to  an  elevator  ad- 
joining erected  by  license  of  the  railroad 
company.  McGorrisk  v.  Dwyer,  78  Iowa  279, 
43  N.  W.  215,  16  Am.  St.  Rep.  440,  5  L.  R. 
A.  594.  Platform  scales  extending  a  few 
inches  into  an  adjoining  lot  belong  to  the 
lot  in  connection  with  which  they  are  used. 
Thomson  v.  Smith,  111  Iowa  718,  83  N.  W. 
789,  82  Am.  St.  Rep.  541,  50  L.  R.  A.  780. 

A  house  built  on  a  street  but  attached  to 
a  house  on  an  abutting  lot  was  treated  as 
personalty  when  it  had  apparently  always 
been  so  regarded  by  the  parties.  Foy  v.  Red- 
dick,  31   Ind.  414. 

A  separate  building  erected  by  license  on 
land  not  adjoining  that  of  the  owner  but 
used  in  the  same  general  business  was  held 
not  appurtenant.  Walton  v.  Wray,  54  Iowa 
531,  6  N.  W.  742. 

A  shop  left  by  a  tenant  partly  on  hia  own 
land  and  partly  on  that  of  his  former  land- 
lord was  held  to  belong  in  part  to  each. 
Beers  v.   St.  John,   16  Conn.  222. 

A  tenant  erecting  fixtures  on  land  adjoin- 
ing the  leased  premises  may  be  estopped 
from  denying  his  landlord's  title  thereto. 
Brownell  v.  Fuller,  60  Nebr.  558,  83  N.  W. 
669. 

12.  Henry's  Case,  20  H.  7,  13  pi.  24; 
Anonymous,  21  H.  7,  26  pi.  4  [both  eases 
cited  in  Gray  Cas.  Prop.  657-659] ;  Bain 
r.  Brand,  1  App.  Cas.  762;  Herlakenden's 
Case,  4  Coke  62a;  Squier  r.  Mayer,  2  Freem. 
Ch.  249,  22  Eng.  Reprint  1189;  Cave  v.  Cave, 
2  Vern.  Ch.  508,  23  Eng.  Reprint  925.  In 
Norton  v.  Dashwood,  [1896]  2  Ch.  497,  65 
L.  J.  Ch.  737,  75  L.  T.  Rep.  N.  S.  205,  44 
Wkly.  Rep.  680,  tapestries  were  included  in 
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a  devise  of  the  realty.  Inasmuch  as  eases 
involving  the  rights  of  heir  and  executor  are 
among  the  most  ancient  as  well  as  most  mod- 
ern in  the  law  of  fixtures,  and  as  it  ia 
admitted  that  what  is  a  fixture  to-day  would 
not  necessarily  have  been  one  in  early  days, 
owing  to  changes  in  taste  and  habits,  it 
is  probably  true  that  the  contradictions  in 
the  decisions  are  due  more  to  changes  in 
standards  than  in  the  law. 

13.  Where  the  testator  had  affixed  ma- 
chinery for  operating  a  coal-mine  the  court 
said :  "  The  absolute  owner  of  the  land,  for- 
the  purpose  of  better  using  that  land,  hav- 
ing erected  upon  and  affixed  to  the  freehold,, 
and  used,  for  the  purpose  of  the  beneficial 
enjoyment  of  the  real  property,  certain  ma- 
chinery, the  question  is,  is  there  any  au- 
thority for  saying,  that,  under  these  cir- 
cumstances, the  personal  representative  has. 
a  right  to  step  in  and  lay  bare  the  land,  and 
to  take  away  all  the  machinery  necessary 
for  the  enjoyment  of  the  land,"  and  the- 
court  answered  the  question  m  the  negative. 
Fisher  v.  Dixon,  12  CI.  &  F.  312,  328,  9  Jur.. 
883,  8  Eng.  Reprint  1426.  See  also  Lawton 
r.  Salmon,  1  H.  Bl.  259  note,  2  Rev.  Rep. 
764.  So  also  in  Canada.  McLaren  i\ 
Coombs.  16  Grant  Ch.   (U.  C.)   587. 

14.  Fence  rails  in  place  are  part  of  the: 
realty,  but  rails  taken  from  the  fence  and 
piled  on  the  land  pass  to  the  personal  repre- 
sentatives. Clark  V.  Burnside,  15  111.  62. 
But  compare  Bishop  v.  Bishop,  11  N.  Y.  123,. 
62  Am.  Dec.  68,  holding  that  hop  poles,  piled 
between  seasons  on  the  land,  pass  to  the  heir. 

A  sawmill  passes  to  the  heir,  although, 
built  by  a  third  person  on  land  of  the  an- 
cestor. Kinsell  v.  Billings,  35  Iowa  154,  as 
to  which  case  see  further  14  Cye.  103  note  55.. 
Compare  Wiley  v.  Morris^  39  N.  J.  Eq.  97,. 
construing  a  will. 

A  stove  set  in  brick-work  passes  to  the 
heir.  Tuttle  v.  Robinson,  33  N.  H.  104.  But 
compare  Crenshaw  v.  Crenshaw,  2  Hen.  &  M. 
(Va. )  22,  a  still  not  actually  affixed  goes  t& 
the  ejfecutor. 

Trade  fixtures  annexed  by  the  testator, 
and  not  intended  to  be  permanent,  were  given 
to  the  executor.  McDavid  v.  W^ood,  5  Heisk. 
(Tenn. )  95.  Compare  McKenna  v.  Hammond, 
3  Hill  (S.  C.)  331,  30  Am.  Dec.  366,  holding^ 
that  the  running  gear  of  a  cotton-gin  goes  to, 
the  heir  as  necessary  to  the  enjoyment  of  the 
inheritance. 

A  pleasure  boat  will  not  pass  to  a  devisee 
of  a  summer  cottage  as  "an  appurtenance. 
Dana  v.  Burke,  62  N.  H.  627. 

In  New  York  the  matter  is  largely  regu- 
lated by  statute.  Buckley  v.  Buckley,  11 
Barb.  43;  Hovey  v.  Smith,  1  Barb.  372; 
House  V.  House,  10  Paige  158.    See  2  Rev.  St. 
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C.  GrantOF  and  Grantee— l.  In  General.  In  controversies  between  the 
heir  and  the  administrator,  or  the  devisee  and  the  executor,  no  rights  of  a  pur- 
cliaser  for  value  present  themselves  and  the  decedent's  intention  may  well  control, 
or  the  heir  or  devisee  may  claim  annexations  unless  proof  be  made  against  him. 
But  in  the  case  of  grants  the  intention  of  the  grantor  is  less  material.''^  The 
intention  now  is  to  be  sought  in  the  terms  of  the  deed,  and  the  claimant  of  the 
fixture  being  a  purchaser  "for  value  may  rely  upon  the  general  rule  that  deeds 
are  construed  more  favorably  to  the  grantee,  and  the  burden  would  seem  to  be 
upon  the  grantor  to  shovr  that  articles  annexed  to  the  premises  conveyed  did  not 
pass  by  words  of  general  description,  unless  expressly  excepted.  This  seems  to 
be  the  general  principle,  but  in  the  interpretation  of  what  is  annexed  there  is  no 
fixed  standard.  Articles  annexed  by  the  grantor  for  trade  purposes  are  not 
removable  by  him  according  to  the  rule  as  to  trade  fixtures  between  landlord  and 
tenant.'"  A  deed  or  mortgage  of  realty,  in  the  absence  of  a  contrary  intention, 
■will  carry  all  annexations,  although  not  expressly  referred  to."  Slight  or  con- 
structive annexation  seems  to  be  suQicient  as  between  grantor  and  grantee.'^     The 


24,  §  6,  and  Code  Civ.  Proc.  §  2712.  See 
also  Descent  and  Distbibtjtion,  14  Cyc.  103 
note  55. 

15.  If,  however,  the  annexation  is  after 
the  giving  of  the  deed,  as  by  a  mortgagor, 
then  intention  may  be  the  prevailing  ele- 
ment in  determining  whether  the  article  an- 
nexed is  part  of  the  realty.  See  infra,  V, 
E,  1. 

16.  Harkness  v.  Sears,  26  Ala.  493,  62  Am. 
Dec.  742;  Tabor  v.  Robinson,  36  Barb. 
(N.  Y.)  483;  Miller  v.  Plumb,  6  Cow.  (N.  Y.) 
665,  16  Am.  Dec.  456.  Otherwise  as  to  trade 
fixtures  easily  severable  without  injury  to 
the  freehold  (Hancock  v.  Jordan,  7  Ala.  448, 
42  Am.  Dec.  600;  Cross  i\  Marston,  17  Vt. 
533,  44  Am.  Dec.  353)  and  implements  of 
trade  not  attached  (Capen  i'.  Paokham,  35 
Conn.  88;  Griffin  r.  Jansen,  39  S.  W.  43,  19 
Ky.  L.  Rep.  19). 

Furniture  used  in  vendor's  business,  al- 
though attached  to  realty,  does  not  pass. 
Cross  V.  Marston,  17  Vt.  533,  44  Am.  Dec. 
353. 

17.  Alabama. —  Mitchell  v.  Billingsley,  17 
Ala.  391. 

Connecticut. —  Isham  i}.  Morgan,  9  Conn. 
374,  23  Am.  Dec.  361. 

Massachusetts. —  Winslow  v.  Merchants' 
Ins.  Co.,  4  Mete.  306,  38  Am.  Dee.  368  (a 
deed  in  the  usual  terms,  with  no  stipulation 
as  to  fixtures,  will  include  as  parcel :  ( 1 )  All 
de  facto  additions,  not  equivocal  in  their  na- 
ture; (2)  articles  doubtful  in  their  nature 
which  if  added  by  the  grantor  or  mortgagor 
are  presumed  to  be  permanent)  ;  Noble  v. 
Bosworth,  19  Pick.  314. 

New  York. —  Leonard  v.  Clough,  133  N.  Y. 
292,  31  N.  E.  93,  16  L.  R.  A.  305  [reversing 
14  N.  Y.  Suppl.  339]. 

'North  Carolina. —  Bryan  v.  Lawrence,  50 
N.  C.  337. 

Pennsylvarda. —  Roberts  v.  Dauphin  De- 
posit Bank,  19  Pa.  St.  71. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §§  44-55. 
See  also  infra,  V,  E,  1. 

A  grantee  by  an  execution  sale  is  within 
the  rule. 

Maine. —  Trull  v.  Fuller,  28  Me.  545. 


Massachusetts. —  Goddard  v.  Chase,  7  Mass. 
432. 

New  Hampshire. —  Baker  v.  Davis,  19  N.  H. 
325. 

Pennsylvania. —  Oves  r.  Oglesby,  7  Watts 
106. 

United  States. —  Milwaukee,  etc.,  R.  Co.  v. 
James,  6  Wall.  750,  18  L.  ed.  854. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §  56. 

A  grantee  by  tax-sale,  subject  to  redemp- 
tion, is  within  the  rule.  Green  r.  Chicago, 
etc.,  R.  Co.,  8  Kan.  App.  611,  56  Pac.  136. 

18.  Alabama. —  Mitchell  v.  Billingsley,  17 
Ala.  391. 

Indiana. —  Seymour  v.  Watson,  5  Blackf. 
555,  36  Am.  Dec.  556,  rails  laid  in  a  fence. 

Kansas. —  Redlon  v.  Barker,  4  Kan.  445,  96 
Am.  Dec.  180. 

Kentucky. —  Hill  v.  Mundy,  89  Ky.  36,  11 
S.  W.  956,  11  Ky.  L.  Rep.  248,  4  L.  R.  A. 
674. 

Maine. —  Farrar  v.  Stackpole,  6  Me.  154, 
19  Am.  Dec.  201. 

Massachusetts. —  Weston  v.  Weston,  102 
Mass.  514;  Park  v.  Baker,  7  Allen  78,  83  Am. 
Dec.  668,  mere  adaptability,  without  attach- 
ment, is  not  enough. 

Mississippi. —  Tate  v.  Blackburne,  48  Miss. 
1;  Richardson  v.  Borden,  42  Miss.  71,  2  Am. 
Rep.  595. 

Missouri. —  Rogers  v.  Crow,  40  Mo.  91,  93 
Am.  Dec.  299 ;  Cohen  v.  Kyler,  27  Mo.  122. 

New  Hampshire. —  Cavis  v.  Beckford,  62 
N.  H.  229,  13  Am.  St.  Rep.  554;  Burnside  v. 
Twitchell,  43  N.  H.  390. 

New  York. —  Bishop  v.  Bishop,  11  N.  Y. 
123,  62  Am.  Deo.  68  (hop  poles  piled  on  the 
premises  between  seasons )  ;  Goodrich  v. 
Jones,  2  Hill  142  (fence  rails  piled  on  the 
premises.  Contra,  Harris  v.  Scovel,  85  Mich. 
32,  48  N.  W.  173). 

North  Carolina. —  Bryan  -v.  Lawrence,  50 
N.  C.  337,  loose  planks  used  for  floor  of  gin- 
house.  But  compare  Noyes  v.  Terry,  1  Lans. 
(N.  Y.)  219,  in  which  it  was  held  that  loose 
scantling  used  to  hang  tobacco  on  did  not 
pass. 

_  Texas.—  Cole  v.  Roach,  37  Tex.  413,  woodeij 
cistern  on  block's. 

[V,  C.  1] 
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sale  of  premises  described  as  a  Louse,  a  mill,  a  factory,  a  quarry,  or  the  like  is  held 
to  carry  fixtures  slightly  annexed  essential  to  complete  property  of  such  a 
description."  The  grantor  by  his  conduct  may  so  deal  with  the  fixture  that  it 
will  pass  by  estoppel.^ 

2.  Domestic  Fixtures,  Furniture,  and  Articles  of  Ornament.  Articles  added  by 
the  owner  for  the  more  convenient  use  of  the  realty,  ur  for  his  greater  enjoy- 
ment, or  as  furnishings  or  ornament  are  not  such  part  of  the  realty  as  will  pass 
by  a  deed,  unless  substantial  additions  and  clearly  intended  to  be  permanent.^' 


England. —  Colegrave  v.  Dias  Santos,  2  B. 
&  C.  76,  3  D.  &  R.  255,  1  L.  J.  K.  B.  0.  S. 
239,  9  E.  C.  L.  42;  Hitchman  v.  Walton,  1 
H.  &  H.  374,  8  L.  J.  Exch.  31,  4  M.  &  W.  409. 

Canada. —  Haggert  v.  Brampton,  28  Can. 
Sup.  Ct.  174;  Stack  v.  T.  Eaton  Co.,  4 
Ont.  L.  Rep.  335. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §§  44-55. 

"  The  general  rule  is,  that  anything  of  a 
personal  nature,  not  fixed  to  the  freehold, 
cannot  be  considered  as  an  incident  to  the 
land,  even  as  between  vendor  and  vendee." 
Walker  v.  Sherman,  20  Wend.  (N.  Y.)  636, 
638.  See  also  Despatch  Packets  Line  v.  Bel- 
lamy Mfg.  Co.,  12  N.  H.  205,  37  Am.  Dec.  203. 

In  Washington  machines  or  wood  furnish- 
ings that  can  be  bought  ready  made,  although 
annexed  in  fact,  do  not  pass  by  deed.  Neu- 
felder  v.  Third  St.,  etc.,  R.  Co.,  23  Wash. 
470,  63.Pac.  197,  83  Am.  St.  Rep.  831,  53 
L.  R.  A.  600;  Philadelphia  Mortg.,  etc.,  Co. 
V.  ililler,  20  Wash.  607,  56  Pad.  382,  72  Am. 
St.  Rep..  138,  44  L.  R.  A.  559. 

19.  Baldwin  r.  Walker,  21  Conn.  168; 
Potts  V.  New  Jersey  Arms,  etc.,  Co.,  17  N.  J. 
Eq.  395;  Williams'  Appeal,  (Pa.  1889)  18 
Atl.  810;  Harlan  v.  Harlan,  15  Pa.  St.  507,  53 
Am.  Dec.  612. 

20.  Dutton  V.  Ensley,  21  Ind.  App.  46,  51 
N.  E.  380,  69  Am.  St.  Rep.  340 ;  Robertson  v. 
Parrish,  (Tex.  Civ.  App.  1897)   39  S.  W.  646. 

21.  Wright  V.  Du  Bignon,  114  Ga.  765,  40 
S.  E.  747,  57  L.  R.  A.  669;  Hunt  v.  Bullock, 
23  HI.  438;  Leonard  v.  Stickney,  131  Mass. 
541;  Towne  v.  Fiske,  127  Mass.  125,  34  Am. 
Rep.  353. 

Furniture. —  In  a  conveyance  of  the  fee 
the  words  "  fixtures  and  fittings  up  "  do  not 
include  the  furniture  of  a  house,  although  it 
is  at  the  time  let  furnished  to  a  tenant.  Sim- 
mons V.  Simmons,  6  Hare  352,  12  Jur.  8,  31 
Eng.  Ch.  352.  As  to  such  terms  in  a  chattel 
mortgage  see  Chattel  Mortgages,  6  Cyc. 
1027  note  42. 

Mirrors  attached  with  screws  and  spikes 
and  having  painted  frames  corresponding 
with  the  walls  of  a  house  may  be  sold  to  one 
person  and  the  house  to  another  ( Cranston  r. 
Beck,  70  N.  J.  L.  145,  56  Atl.  121),  but  mir- 
rors made  part  of  the  wall  of  a  house  are 
fixtures  and  not  furniture  (Ward  v.  Kilpat- 
rick,  85  N.  Y.  413,  39  Am.  Rep.  674). 

An  electric  annunciator  in  a  hotel  is  a 
fixture.  Capehart  v.  Foster,  61  Minn.  132,  63 
N.  W.  257,  52  Am.  St.  Rep.  582. 

Heating  apparatus. —  Gas-ranges  connected 
to  the  realty  by  a  gas-pipe  and  flue  do  not 
pass  bv  a.  mortgage.  Cosgrove  v.  Troescher, 
62  X.  Y.  App.  Div.  123,  70  N.  Y.  Suppl.  764. 

[V,  C,  1] 


Steam  radiators  are  like  gas-fixtures  and 
not  part  of  the  realty.  Catasauqua  Nat. 
Bank  v.  North,  160  Pa.  St.  303,  28  Atl.  694. 
Compare  J.  L.  Mott  Iron  Works  v.  Middle 
States  Loan,  etc.,  Co.,  17  App.  Cas.  (D.  C.) 
584.  Contra,  Capehart  v.  Foster,  61  Minn. 
132,  63  N.  W.  257,  52  Am.  St.  Rep.  582.  See 
also  Pond,  etc.,  Co.  v.  O'Connor,  70  Minn. 
266,  73  N.  W.  159,  248.  Portable  hot-air 
furnaces  are  furniture  and  not  fixtures. 
Ridgeway  Stove  Co.  v.  Way,  141  Mass.  557, 
6  N.  E.  714;  Towne  v.  Fiske,  127  Mass.  125, 
34  Am.  Rep.  353 ;  Rahway  Sav.  Inst.  v.  Irving 
St.  Baptist  Church,  36  N.  J.  Eq.  61.  Contra, 
-  Scottish  American  Ins.  Co.  v.  Sexton,  26  Ont, 
77  [following  Stockwell  v.  Campbell,  39  Conn. 
362,  39  Am.  Rep.  393].  A  furnace  intended 
to  be  permanent  is  a  fixture  (Thielman  v. 
Carr,  75  111.  385)  and  a  steam  boiler  and 
appurtenances  (Jermyn  f.  Hunter,  93  N.  Y. 
App.  Div.  175,  87  N.  Y.  Suppl.  546)  and  a 
stove  in  lieu  of  a  fireplace  (Folsom  v.  Moore, 
19  Me.  252)  and  portable  furnaces  aild  cook 
stoves  if  so  intended  (Erdman  v.  Moore,  58 
N.  J.  L.  445,  33  Atl.  958),  but  not  if  agree- 
ment prevents  (Kerby  v.  Clapp,  15  N.  Y.  App. 
Div.  37,  44  N.  Y.  Suppl.  116). 

Gas-fixtures  and  chandeliers  are  furniture 
and  not  fixtures. 

Louisiana.- — L'Hote  1).  Fulham,  51  La. 
Ann.  780,  25  So.  655. 

Massachusetts. —  Towne  v.  Fisk,  127  Mass. 
125,  34  Am.  Rep.  353. 

Minnesota. —  Capehart  v.  Foster,  61  Minn. 
132,  63  N.  W.  257,  52  Am.  St.  Rep.  582. 

Missouri. —  Rogers  v.  Crow,  40  Mo.  91,  93 
Am.  Dec.  299. 

Neio  York. —  McKeage  r.  Hanover  F.  Ins. 
Co.,  81  N.  Y.  38,  37  Am.  Rep.  471;  Shaw  v. 
Lenke,  1  Daly  487;  Kirchman  v.  Lapp,  19 
N.  Y.  Suppl.  831. 

Pennsylvania. —  Jarechi  v.  Philharmonic 
Soc,  79  Pa.  St.  403,  21  Am.  Rep.  78; 
Vaughen  v.  Haldeman,  33  Pa.  St.  522,  75 
Am.  Dec.   622. 

Canada. —  Stack  t\  S.  Eaton  Co.,  4  Ont.  L. 
Rep.   335. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §  51. 

Contra.— Fratt  v.  Whittier,  58  Cal.  126, 
41  Am.  Rep.  251,  if  in  a  hotel  bargained  to 
be  sold  "  with  improvements." 

Chandeliers  in  a  house  are  fixtures  as  re- 
gards a  mechanic's  lien.  McFarlane  v.  Foley, 
27  Ind.  App.  S48,  60  N.  E.  357,  87  Am.  St. 
Rep.  264. 

Chandeliers  in  a  theater  are  not  fixtures 
as  between  a  mortgagee  of  realty  and  a 
vendee  of  the  fixtures.  New  York  L.  Ins. 
Co.  r.  Allison,  107  Fed.  179,  46  C.  C.  A.  229. 
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3.  Trees  in  a  Nursery.  Trees  in  a  nursery  are  ]5art  of  the  realty  ^nd  pass  by 
a  deed  or  a  mortgage  thereof.^^ 

D.  Contract  Vendor  and  Contract  Vendee.  One  who  enters  on  land 
under  an  agreement  to  purchase  it  and  annexes  fixtures  is  presumed  to  do  so  with 
the  intention  to  make  them  permanent  and  part  of  the  realty.^  As  a  conse- 
quence such  annexations  belong  to  the  owner  of  the  realty  if  the  contract  vendee 
does  not  perform  ids  contract,  and  must  be  left  when  he  gives  up  possession  of  the 
premises ;  ^■'  but  not  if  the  contract  vendor  has  given  his  consent  to  removal,  or  if 
he  is  himself  in  default  in  performing  the  contract  to  convey.^'  Tlie  rules  between 
mortgagor  and  mortgagee,  and  not  those  between  landlord  and  tenant,  are  applied 
to  contract  vendor  and  contract  vendee.'*^ 

E.  Mortg-ag'or  and   Mortgagee  —  l.  In  General."    As  regards  what  are 


Chandeliers  in  a  club-house  are  included 
in  a  mortgage  of  the  realty.  Berliner  v. 
Piqua  Club  Assoc,  32  Misc.  (N.  Y.)  470, 
66  N.  Y.  Suppl.  791. 

Electric-light  fixtures  are  included  in  a 
mortgage  of  a  hotel.  Canning  r.  Owen,  22 
E.  I.  624,  48  Atl.   1033,  84  Am.  St.  Rep.  855. 

Gasometer  and  appliances  for  generating 
gas  pass  by  a  mortgage  of  the  realty  (Keeler 
1-.  Keeler,  31  N.  J.  Eq.  181)  although  sever- 
able by  a  tenant  (Hays  v.  Doane,  11  N.  J. 
Eq.    84). 

22.  Colorado. —  Dubois  T.  Bowles,  30  Colo. 
44,  69  Pae.  1067. 

Connecticut. —  Maples  r.  Millon,  31  Conn. 
598. 

Illinois. —  Smith  r.  Price,  39  111.  28,  89 
Am.  Dec.  284. 

Iowa. —  Ada.ms  i\  Beadle,  47  Iowa  439,  29 
Am.    Eep.   487. 

'New  York. —  Hamilton  v.  Austin,  36  Hun 
138 

See  23  Cent.  Dig.  tit  "  Fixtures,"  §§  34,  49. 

But  a  mortgagor  may  sell  such  trees  as 
are  suitable  for  transplanting  as  long  as  he 
has  a  right  to  redeem.  Adams  r.  Beadle, 
47  Iowa  439,  29  Am.  Rep.  487 ;  Price  v.  Bray- 
ton,  19  Iowa  309;  Miller  v.  Baker,  1  Mete. 
(Mass.)  27. 

23.  Salter  v.  Sample,  71  111.  430;  Ogden 
C.  Stock,  34  111.  522,  85  Am.  Dec.  332; 
Smith  V.  Moore,  26  111.  392  (excepting  trade 
fixtures  from  the  rule)  ;  Dooley  v.  Crist,  25 
HI.  551. 

A  subcontract  vendee  acquires  no  greater 
rights  in  this  regard  than  the  original  con- 
tract vendee.  Seiberling  v.  Miller,  207  111. 
443,  C9  N.  E.  800  [afftrming  106  111.  App. 
190] ;  Leland  V.  Gassett,  17  Vt.  403. 

This  presumption  may  be  rebutted  by 
showing  that  the  entry  was  merely  for  the 
purpose  of  investigating  the  property;  as  for 
testing  its  value  for  minerals.  Alderson  v. 
Elk  Creek  Min.  Co.,  39  Oreg.  552,  65  Pae. 
978. 

24.  Maine. —  Dustin  v.  Crosby,  75  Me.  75 
[expressly  overruling  Pullen  v.  Bell,'  40  Me. 
314];  Lapham  i:  Norton,  71  Me.  83;  Hinkley, 
etc..  Iron  Co.  r.  Black,  70  Me.  473,  35  Am. 
Eep.  346;  Hemenway  r.  Cutler,  51  Me.  407. 

Massachusetts. —  Westgate  v.  Wixon,  128 
Mass.  304;  Poor  r.  Oakman,  104  Mass.  309; 
McLaughlin  r.  Nash,  14  Allen  136,  92  Am. 
Dec.  741 ;  King  v.  Johnson,  7  Gray  239. 


Missouri. —  Hannibal,  etc.,  R.  Co.  v.  Craw- 
ford, 68  Mo.  80. 

West  Virginia. —  Patton  v.  Moore,  16 
W.  Va.  428,  37  Am.  Rep.  789. 

Wisconsin. —  Seatoflf  v.  Anderson,  28  Wis. 
212. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §§  47-55. 

Compare  Church  r.  Lapham,  94  N.  Y.  App. 
Div.  550,  88  N.  Y.  Suppl.  222. 

Vendee's  attaching  creditors  or  mortgagees. 
—  The  right  of  the  contract  vendor  to  fix- 
tures put  in  by  the  contract  vendee  will  pre- 
vail over  that  of  the  latter's  attaching  cred- 
itors (Markle  v.  Stackhouse,  65  Ark.  23,  44 
S.  W.  808)  or  that  of  the  latter's  chattel 
mortgagee  (Perkins  r.  Swank,  43  Miss.  349). 

25.  Brannon  r.  Vaughan,  66  Ark.  87,  48 
S.  W.  909  (consent)  ;  Yater  r.  Mullen,  23 
Ind.   502    (both   features). 

26.  Illinois. —  Smith  v.  Moore,  26  111.  392 
[reversing  24  111.  512]. 

If oi«e.— Lapham  r.  Norton,  71  Me.  83; 
Hinkley,  etc.,  Iron  Co.  v.  Black,  70  Me.  473, 
35  Am.  Rep.  346. 

Massachusetts. —  Westgate  r.  Wixon,  128 
Mass.  304;  King  r.  Johnson,  7  Gray  239. 

Michigan. —  Harris  v.  Hackley,  127  Mich. 
46,  86  N.  W.  389. 

Rhode  Island. —  McCrillis  r.  Cole,  25  R.  I. 
156,  55  Atl.   196. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  ?§  47-55. 

Character  of  tenancy. —  Raymond  v.  White, 
7  Cow.  (N.  Y.)  319  (where  it  is  said  the 
contract  vendee  in  possession  is  a  tenant  at 
will  or  possibly  from  year  to  vear)  ;  Aider- 
son  i:  Elk  Creek  Gold  Min.  Co.,  30  Oreg. 
552,  65  Pae.  978  (where  it  is  said  that  he 
is  not  a  tenant,  but  a  licensee  with  an  in- 
terest, and  may  remove  fixtures  if  put  up 
for  temporary  purposes).  See  also  Pomeroy 
V.  Bell,   118  Cal.   635,  50  Pae.  683. 

If  the  contract  vendor  is  a  mortgagee  in 
effect  it  is  important  to  decide  whether  he 
is  a  prior  or  subsequent  mortgagee  as  re- 
gards annexations,  for  according  as  he  is 
one  or  the  other  it  would  seem  that  he 
would  be  given  greater  or  lesser  rights.  See 
Miller  v.  Waddingham,  01  Cal.  377.  27  Pae. 
750,  13  L.  R.  A.  680;  Hendy  r.  Dinkerhoff, 
57  Cal.  3,  40  Am.  Rep.  107;  Taylor  i.  Col- 
lins. 51  Wis.  123,  8  N.  W.  22.  See  infra, 
V,   E. 

27.  As  to  mortgages  see  Chattel  Mort- 
gages, 6  Cyc.  985;  and,  generally.  Mortgages. 
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fixtures  substantially  the  same  rules  are  said  to  prevail  between  mortgagor  and 
mortgagee  as  between  grantor  and  grantee,^  and  not  the  rule  between  landlord 
and  tenant.^'  It  would  seem  that  tliis  general  rule,  which  is  based  on  the  tiieory 
of  a  mortgage  conveying  the  al)solute  title  subject  to  being  defeated,  should  be 
qualitied  in  jurisdictions  where  the  interest  of  the  mortgagee  is  that  of  one  having 
only  a  lien  or  security  for  his  title.^"  With  this  limitation  it  may  be  said  that 
annexations  to  the  realty  become  subject  to  the  real  mortgagee's  rights  in  the 
realty,'''  whether  affixed  before  the  execution  of  the  mortgage*^  or  after.^'     This 


23.  As  between  grantor  and  grantee   see 

supra,  V,  C. 

In  support  of  the  text  see  the  following 
cases: 

Alabama. —  Tillman  v.  De  Lacy,  80  Ala. 
103. 

Georgia. —  Cunningham  v.  Cureton,  96  Ga. 
489,  23  S.  E.  420. 

lS!ew  York. —  Davidson  r.  Westchester  Gas 
Light  Co.,  99  N.  Y.  558,  2  N.  E.  892; 
Snedeker  v.  Warren,   12  N.  Y.   170. 

yorth  Carolina. —  Foote  r.  Gooch,  96  N.  C. 
265,  1  S.  E.  525,  60  Am.  Rep.  411. 

Wisconsin. —  Gunderson  v.  Swarthout,  104 
Wis.  186,  80  N.  W.  465,  76  Am.  St.  Rep. 
860. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §§  47-55. 

Mortgage  by  lessee  or  contract  vendee. — 
A  lessee  for  years  (Day  c.  Perkins,  2  Sandf. 
Ch.  (N.  Y. )  359),  or  a  lessee  oi  a  perpetual 
lease  (Davidson  v.  Westchester  Gas  Light 
Co.,  99  N.  Y.  558,  2  N.  E.  892),  who  annexes 
fixtures  to  a  leasehold,  and  a  contract  ven- 
dee of  realty  who  annexes  fixtures  to  a  free- 
hold (McFadden  r.  Allen,  134  N.  Y.  489, 
32  N.  E.  21,  19  L.  R.  A.  446  [affirming  50 
Hun  361,  3  N.  Y.  Suppl.  356]),  and  who 
mortgage  their  respective  interests,  are  also 
subject  to  the  rule  stated  in  the  text. 

29.  Connecticut. —  Maples  i\  Milion,  31 
Conn.  598. 

Illinois. —  Arnold  v.  Crowder,  81  111.  56, 
25  Am.  Rep.  360. 

Maine.— Ekstrom  r.  Hall,  90  Me.  186,  38 
Atl.   106. 

Vermont. —  Paine  r.  McDowell,  71  Vt.  28, 
41  Atl.   1042. 

England. —  Monti  r.  Barnes,  [1901]  1  K.  B. 
205,  70  L.  J.  K.  B.  225,  83  L.  T.  Rep.  X.  S. 
019,  49  Wkly.  Rep.  147;  Longbottom  v.  Berry, 
L.  R.  5  Q.  B.  123,  10  B.  &  S.  852,  39 
L.  J.  Q.  B.  37,  22  L.  T.  Rep.  N.  S.  385; 
Holland  r.  Hodgson,  L.  R.  7  C.  P.  3'28,  41 
L.  J.  C.  P.  146,  26  L.  T.  Rep.  N.  S.  709, 
20  Wkly.  Rep.  990;  Climie  r.  Wood,  L.  R.  4 
Exch.  328,  38  L.  J.  Exch.  223,  20  L.  T.  Rep. 
N.  S.  1012;  Fisher  v.  Dixon,  12  CI.  &  F.  312, 
9  Jur.  883,  8  Eng.  Reprint   1426. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §§  47-55. 

30.  See,  generally,  Moktgages. 

31.  Alabama. —  Johnston  v.  Philadelphia 
Mortg.,  etc.,  Co.,  129  Ala.  515,  30  So.  15, 
87  Am.  St.  Rep.  75,  mortgagee's  interest 
superior  to  that  of  parol  vendee  of  fixtures. 

Minnesota. —  Woodham  v.  Crookston  First 
Nat.  Bank,  48  Minn.  67,  50  N.  W.  1015,  31 
Am.  St.  Eep.  622;  Hamlin  r.  Parsons,  12 
Minn.  108,  90  Am.  Dee.  284,  lien  continues 
on  a  house  after  removal  to  another  lot. 

[V,  E.  1] 


Tslew  Jersey. —  Feder  v.  Van  Winkle,  53 
N.  J.  Eq.  370,  33  Atl.  399,  51  Am.  St.  Rep. 
628,  mortgagee's  interest  superior  to  that 
of  mortgagor's   receiver. 

l^'eio  York. —  New  York  Security,  etc.,  Co. 
r.  Saratoga  Gas,  etc..  Light  Co.,  157  N.  Y. 
089,  51  N.  E.  1092  [affirming  88  Hun  569, 
34  N.  Y.  Suppl.  890],  mortgagee's  interest 
superior  to  that  of  judgment  creditor  of 
mortgagor  as  to  fixtures  attached  after  the 
mortgage  was  made. 

England. — Walmsley  v.  Milne,  7  C.  B.  N.  S. 
115,  6  Jur.  N.  S.  125,  29  L.  J.  C.  P.  97, 
1  L.  T.  Rep.  N.  S.  62,  8  Wkly.  Rep.  138, 
9  E.  C.  L.  115;  Mather  v.  Eraser,  2  Jur. 
N.  S.  900,  2  Kay  &  J.  536,  25  L.  J.  Ch.  361, 
4  Wkly.  Rep.  387;  Place  v.  Fagg,  7  L.  J. 
K.  B.  0.  S.  195,  4  M.  &  R.  277. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  S§  47-55. 

By  the  English  law  a  chattel  is  affixed 
so  as  to  be  subject  to  a  mortgage  of  the 
realty,  although  fastened  only  to  keep  it 
steady  and  so  as  to  admit  of  severance  with- 
out injury  to  the  freehold.  See  supra,  II, 
B,  2,  c. 

33.  Union  Bank  v.  Emerson,  15  Mass, 
159;  Langdon  r.  Buchanan,  62  N.  H.  657; 
Knickerbocker  Trust  Co.  v.  Penn  Cordage  Co., 
(N.  J.  Err.  &  App.  1904)  58  Atl.  409  [affirm- 
ing in  part  and  reversing  in  part  65  N.  J. 
Eq.  181,  55  Atl.  231]  ;  Atlantic  Safe  Deposit, 
etc.,  Co.  V.  .Atlantic  City  Laundry,  64  N.  J. 
Eq.  140,  53  Atl.  212;  Knickerbocker  Trust 
Co.  V.  Penn  Cordage  Co.,  62  N.  J.  Eq.  624, 
50  Atl.  459;  Feder  v.  Van  Winkle,  53  N.  J. 
Ea.  370,  33  Atl.  399,  51  Am.  St.  Rep.  628; 
Delaware,  etc.,  R.  Co.  i'.  Oxford  Iron  Co., 
36  N.  J.  Eq.  452;  McRea  v.  Troy  Cent.  Nat. 
Bank,  66  N.  Y.  489;  Hathaway  v.  Orient 
Ins.  Co.,  UN.  Y.  Suppl.  413;  Sheffield  Per- 
manent Ben.  Bldg.  Soc.  v.  Harrison,  15 
Q.  B.  D.  358,  54  L.  J.  Q.  B.  15,  51  L.  T.  Rep. 
N.   S.  649,   33  Wkly.  Rep.   144. 

33.  California. —  Union  Water  Co.  v.  Mur- 
phy's Flat  Fluming  Co.,  22  Cal.  620;  Sands 
V.  Pfeiffer,  10  Cal.  258. 

Illinois. —  Arnold  v.  Crowder,  81  111.  56,  25 
Am.  Rep.  260. 

Kansas. —  Mutual  Ben.  L.  Ins.  Co.  v.  Hunt- 
ington, 57  Kan.  744,  48  Pac.  19. 

Louisiana. —  New  Orleans  Canal,  etc.,  Co. 
V.  Leeds,  49  La.  Ann.  123,  21  So.  168. 

Maine. —  Corliss  v.  McLagin,  29  Me.  115. 

Maryland. —  Dudley  v.  Hurst,  67  Md.  44,  8 
Atl.  901,  1  Am.  St.  Rep.  368;  McKim  v. 
Mason,  3  Md.  Ch.  186. 

Massachusetts. — Hopewell  Mills  v.  Taunton 
Sav.  Bank,  150  Mass.  519,  23  N.  E.  327,  15 
Am.  St.  Rep.  235,  6  L.  R.  A.  249. 
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rule  applies  to  equitable  mortgages^*  and  to  mortgages  of  a  term  by  a  lease- 
holder.'^ The  test  of  the  intention  with  which  annexations  by  a  mortgagor  are 
made  to  realty  should  be  tlie  same  as  between  grantor  and  grantee,'^  excepting 
that  if  tlie  annexations  are  made  after  the  giving  of  the  mortgage,  either  in 
accordance  with  an  understanding  that  the  money  loaned  was  to  be  applied  to 
fixtures,  or  where  the  operation  of  the  iixtures  will  impair  the  realty,  intention 
would  seem  to  be  of  paramount  importance.^'  The  mortgage  need  not  mention 
the  iixtures ;  they  will  be  included  in  the  general  words  of  description  of  the  free- 
hold.^ The  mortgage  of  a  "  mill,"  "  machine  shop,"  "  factory,"  or  other  struc- 
ture by  a  term  showing  the  purpose  of  the  premises  conveyed  and  not  to  describe 
or  localize  it  seems  to  include  what  is  necessary  to  a  complete  thing  of  the  kind 
named.'' 

2.  Partnership  Interests.  If  the  real  mortgage  is  made  by  one  who  is  or 
becomes  a  member  of  a  firm  which  occupies  the  mortgaged  premises  and  annexes 
chattels  of  the  firm  these  are  subject  to  the  mortgage.* 


Michigan. —  Sturgis  Nat.  Bank  v.  Levan- 
Beler,  115  Mich.  372,  73  N.  W.  399. 

'Sew  Hampshire. —  Burnside  v.  Twitehell, 
43  X.  H.  380;  Pettengill  v.  Evans,  5  N.  H. 
54. 

Neio  Jersey. —  Rogers  i'.  Brokaw,  25  N.  J. 
^q.  496;  Quinby  r.  Manhattan  Cloth,  etc., 
Co.,  24  N.  J.  Eq.  260;  Crane  v.  Brigham,  11 
N.  J.  Eq.  29. 

Netc  York. —  Bigler  v.  Nevvburgh  Nat. 
Bank,  97  N.  Y.  630  [affirming  26  Hun  520] ; 
Snedeker  v.  Warring,  12  N^  Y.  170;  Bishop 
r.  Bishop,  11  N.  Y.  123,  62  Am.  Dec.  68; 
New  York  Security,  etc.,  Co.  v.  Saratoga  Gas, 
etc.,  Light  Co.,  88  Hun  569,  34  N.  Y.  Suppl. 
890;  McFadden  v.  Allen,  50  Hun  361,  3  N.  Y. 
Suppl.  356. 

Pennsylvania. —  MueMing  v.  Muehling,  181 
Pa.  St.  483,  37  Atl.  527,  59  Am.  St.  Rep.  674; 
Roberts  r.  Dauphin  Deposit  Bank,  19  Pa.  St. 
71. 

Vermont. —  Sturgis  v.  Warren,  11  Vt.  433. 

United  States. —  Hill  v.  Farmers,  etc.,  Nat. 
Bank,  97  U.  S.  450,  24  L.  ed.  1051. 

England. —  Longbottom  (•.  Berry,  L.  R.  5 
Q.  B.  123,  10  B.  &  S.  852,  39  L.  J.  Q.  B.  37, 
22  L.  T.  Rep.  N.  S.  385 ;  Walmsley  v.  Milne, 
7  C.  B.  X.  S.  115,  6  Jur.  N.  S.  125,  29  L.  J. 
C.  P.  97,  8  Wklv.  Rep.  138,  97  E.  C.  L.  115. 

See  23  Cent.  Dig.  tit.  '•  Fixtures,"  §§  47-55. 

34.  Longbottom  r.  Berry,  L.  R.  5  Q.  B. 
123,  10  B.  &  S.  852,  39  L.  J.  Q.  B.  37,  22 
L.  T.  Rep.  N.  S.  385;  Ex  p.  Barclav,  5 
De  G.  M.  &  G.  403,  1  Jur.  N.  S.  1145,  25  L.  J. 
Bankr.  1,  4  Wkly.  Rep.  80,  54  E-g.  Ch.  320, 
43  Eng.  Reprint  926;  Colonial  Bank  of  Aus- 
tralasia V.  Riley,  22  Vict.  L.  Rep.  288. 

35.  See  infra,  V,  E,  4. 

36.  See  supra,  V,  E,  1. 

37.  Colorado. —  Fiak  v.  People's  Nat.  Bank, 
14  Colo.  App.  21,  59  Pac.  63. 

Florida. —  Seedhouse  v.  Broward,  34  Fla. 
509,  16  So.  425. 

Georgia. —  Cunningham  v.  Cureton,  96  Ga. 
489,  23'  S.  E.  420. 

Kentucky. —  Clore  v.  Lambert,  78  Ky.  224. 

Massachusetts. —  Southbride;e  Sav.  Bank  v. 
IMason,  147  Mass.  500,  18  N.  E.  406,  1  L.  R.  A. 
350;  Maguire  v.  Park,  140  Mass.  21,  1  N.  E. 
750. 


North  Carolina. —  Foote  v.  Gooch,  96  N.  C. 
265,  1  S.  E.  525,  60  Am.  Rep.  411. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §§  47-55. 

38.  Union  Water  Co.  v.  Murphy's  Flat 
Fluming  Co.,  22  Cal.  621;  Mather  v.  Fraser, 
2  Jur.  N.  S.  900,  2  Kay  &  J.  536,  25  L.  J. 
Ch.  361,  4  Wkly.  Rep.  387,  the  description 
was  here  aided  by  recitals.  Inclusion  of 
fixtures  will  be  implied  in  a  mortgage  back 
to  secure  the  purchase-money,  where  the  sale 
embraced  the  fixtures.  Langdon  v.  Buchanan, 
62  N.  H.  657 ;  McRea  v.  Troy  Cent.  Nat.  Bank, 
66  N.  Y.  489. 

39.  Connecticut. —  Alvord  Carriage  Mfg. 
Co.  V.  Gleason,  36  Conn.  86. 

Kansas. —  Cook  v.  Condon,  6  Kan.  App, 
574,  51  Pac.  587. 

Maine. —  Pope  v.  Jackson,  65  Me.  162. 

New  Hampshire. —  Lathrop  v.  Blake,  23 
N.  H.  46. 

New  Jersey. —  Delaware,  etc.,  R.  Co.  v.  Ox- 
ford Iron  Co.,  36  N.  J.  Eq.  452;  Potts  v. 
New  Jersey  Arms,  etc.,  Co.,  17  N.  J.  Eq.  395. 

Pennsylvania. —  Hoskin  v.  Woodward,  45 
Pa.  St.  42. 

England. —  Place  v.  Fagg,  7  L.  J.  K.  B. 
O.  S.  195,  4  M.  &  R.  277. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §§  47-55. 

A  mortgage  of  a  lot  of  land  "  embracing 
the  factory  building  used  as  a,  cotton  mill " 
does  not  include  loose  machinery  in  the  mill. 
Rogers  v.  Prattville  Mfg.  Co.,  S'l  Ala.  483,  I 
So.  643,  60  Am.  Rep.  171. 

As  to  the  effect  of  agreements  between  the 
mortgagor  avd  strangers  for  the  preserva- 
tion of  the  chattel  character  of  fixtures  see 
supra,  III,  C,  1,  2. 

40.  Thompson  v.  Vinton,  121  Mass.  139; 
Sanders  v.  Davis,  15  Q.  B.  D.  218,  54  L.  J. 
Q.  B.  576,  33  Wkly.  Rep.  655;  Cullwick  r. 
Swindell,  L.  R.  3  Eq.  249,  36  L.  J.  Ch.  173, 
15  Wkly.  Rep.  216  [distinguishing  Trappes  i: 
Harter,  2  Cromp.  &  M.  153,  3  L.  J.  Exch.  24,  3 
Tyrw.  604];  Ex  p.  Cotton,  6  Jur.  1045,  2 
Mont.  D.  &.  De  G.  725.  Contra,  Kelly  v.  Aus- 
tin,_46  111.  156,  92  Am.  Dec.  243  (structure 
obviously  temporary)  ;  Robertson  v.  Corsett, 
39  Mich.  777  [explaining  the  unity  of  title 
rule  prevailing  in  Michigan  and  its  relation 
to  Trappes  r.  Harter,  2  Cromp.  &  M.  153,  a 
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3.  Mortgages  by  Lessor.  A  tenant,  whose  lease  is  subsequent  to  a  mortgage, 
tas  in  general  no  greater  right  as  against  the  mortgagee  than  would  his  lessor 
have  if  he  had  annexed  the  iixtures.^'  One  who  takes  a  mortgage  subsequent  to 
the  lease  stands  in  the  same  position  as  tlie  lessor,  and  is  not  entitled  to  tenant's 
fixtures  which  the  lessor  could  not  claim.*^  Tliesa  rules  are  modilied  where  the 
rights  of  the  tenant  are  fixed  by  agreement  between  him  and  his  lessor.^^ 

4.  Mortgages  by  Lessee.  A  tenant  may  mortgage  the  leasehold  and  the  mort- 
gage will  carry  the  tenant's  interest  in  fixtures  attached  before  or  after  the  exe- 
cution of  the  mortgage.**  The  mortgagee's  interest  is  limited  to  the  term,  and 
does  not  entitle  the  mortgagee  to  remove  fixtures  unless  given  the  power 
expressly,*^  otherwise  his  interest  ceases  with  the  term  and  he  has  no  right  to  the 
proceeds  of  tiie  fixtures.*^  A  mortgage  by  the  tenant  of  the  fixtures  apart  from 
the  leasehold  may  have  the  eii'ect  of  giving  them  the  status  of  personalty.*' 

F.  Remainder-Man  or  Reversioner  and  Life-Tenant.  After  the  death  of 
a  tenant  for  life  who  has  annexed  fixtures,  or  whose  assignee  or  tenant  has  annexed 
fixtures,  there  arise  questions  as  to  the  right  to  them  by  his  personal  representa- 
tive, his  legatee,  and  the  reversioner  or  remainder-man.  The  decisions  are  not 
numerous,  but  as  regards  permanent  irtiprovements  the  life-tenant  is  treated  as 
owner  of  the  land  ;  as  regards  trade  fixtures  and  articles  of  convenience  or  orna- 
ment, as  a  tenant  for  years.  The  former  go  to  the  one  entitled  to  the  next  estate  in 
possession,^  the  latter  to  the  personal  representative  or  legatee  of  the  tenant  for  life.*' 


L.  J.  Exch.  24,  3  Tyrw.  604] ;  Borland  %. 
Hahn,  70  Hun  (N.  Y.)  597,  25  N.  Y.  Suppl. 
131. 

41.  Illinois. —  Williams  v.  Chicago  Exhibi- 
tion Co.,  188  111.  19,  58  N.  E.  611,  where  the 
lease  was  made  after  foreclosure  proceedings 
were  commenced. 

Indiana. —  Hamilton  v.  Huntley,  78  Ind. 
521,  41  Am.  Rep.  593,  where  the  fixtures  were 
not  removed  during  the  term. 

Maine. —  Wight  v.  Gray,  73  Me.  297. 

Massachusetts. —  Lynde  v.  Howe,  12  Allen 
100. 

Minnesota. —  Pioneer  Sav.,  etc.,  Co.  v.  Ful- , 
ler,  57  Minn.  60,  58  N.  W.  831. 

Missouri. —  Union  Cent.  L.  Ins.  Co.  v.  Til- 
lery,  152  Mo.  421,  54  S.  W.  220,  75  Am.  St. 
Eep.  480. 

Wisconsin. —  Frankland  v.  Moulton,  5 
Wis.  1. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §§  32-41. 

Contra.—  Winner  v.  Williams,  82  Miss.  669, 
35  So.  308  (where  there  was  an  express  agree- 
ment as  to  the  fixtures)  ;  Belvin  v.  Raleigh 
Paper  Co.,  123  N.  C.  138,  31  S.  E.  655;  Paine 
V.  McDowell,  71  Vt.  28,  41  Atl.  1042. 

42.  Jones  v.  Detroit  Chair  Co.,  38  Mich. 
92,  31  Am.  Rep.  314;  Globe  Marble  Mills  Co. 
t\  Quinn,  76  N.  Y.  23,  32  Am.  Rep.  259. 

43.  See  supra,  III,  C,  2. 

44.  Commercial  Bank  v.  Pritchard,  126 
Cal.  600,  59  Pac.  130;  Union  Terminal  Co. 
V.  Wilmar,  etc.,  R.  Co.,  116  Iowa  392,  90 
K.  W.  92;  Gough  V.  Wood,  [1894]  1  Q.  B. 
713,  63  L.  J.  Q.  B.  564,  70  L.  T.  Rep.  N.  S. 
297,  9  Reports  509,  42  Wldy.  Rep.  469 ;  South- 
port,  etc..  Banking  Co.  u. 'Thompson,  37  Ch. 
D.  64,  57  L.  J.  Ch.  114,  58  L.  T.  Rep.  N.  S. 
143.  36  Wklv.  Rep.  113;  Meux  v.  Jacobs,  L.  R. 
7  H.  L.  481,  44  L.  J.  Ch.  481,  32  L.  T.  Rep. 
N.  S.  171,  23Wkly.  Rep.  526;  Ex  p.  Barclay, 
5  De  a.  M.  &  G.  403,  1  Jur.  N.  S.  1145,  25 
L.  J.  Bankr.  1,  4  Wkly.  Rep.  80,  54  Eng.  Ch. 

[V,  E,  3] 


320,  43  Eng.  Reprint  926;  Colonial  Bank  of 
Australasia  v.  Riley,  22  Vict.  L.  Rep.  288. 

45.  Southport,  etc..  Banking  Co.  v.  Thomp- 
son, 37  Ch.  D.  64,  57  L.  J.  Ch.  114,  58  L.  T. 
Rep.  N.  S.  143,  36  Wkly.  Rep.  113.  For  the 
right  of  a  tenant  mortgagor  to  stipulate  for 
a  conditional  sale  of  a  chattel  to  be  affixed 
see  Cumberland  I)nion  Banking  Co.  v.  Mary- 
port  Hematite  Iron,  etc.,  Co.,  [1892]  1  Ch. 
415,  66  L.  T.  Rep.  N.  S.  108,  40  Wkly.  Eep. 
280;  Hobson  v.  Gorringe,  [1897]  1  Ch.  182,  66 
L.  J.  Ch.  114,  75  L.  T.  Rep.  N.  S.  610,  45 
Wkly.  Rep.  356. 

46k  Colonial  Bank  v.  Riley,  22  Vict.  L.  R. 
288.  But  the  tenant  cannot  defeat  the  mort- 
gagee's rights  by  a  surrender  of  the  term. 
London,  etc..  Loan,  etc.,  Co.  v.  Drake,  6  C.  B. 
N.  S.  798,  5  Jur.  N.  S.  1407,  28  L.  J.  C.  P. 
297,  7  Wkly.  Rep.  611,  95  E.  C.  L.  798.  And 
see  Coude  v.  Lee,  55  N.  Y.  App.  Div.  401,  67 
N.  Y.  Suppl.  157,  where  a  chattel  mortgage 
was  given. 

47.  Bernheimer  v.  Adams,  70  N.  Y.  App. 
Div.  114,  75  N.  Y.  Suppl..  93.  Such  a  mort- 
gage will  give  the  chattel  mortgagee  greater 
rights  than  the  lessor  whose  lease  provided 
that  the  premises  should  be  surrendered  with 
"  improvements."  Ames  v.  Trenton  Brewing 
Co.,  56  N.  J.  Eq.  309,  38  Atl.  858  [affirmed 
in  57  N.  J.  Eq.  347,  45  Atl.  1090]. 

48.  Doak  v.  Wiswell,  38  Me.  569;  Austin 
V.  Stevens,  24  Me.  520;  Glidden  v.  Barnett, 
43  N.  H.  306;  Cannon  v.  Hare,  1  Tenn.  Ch. 
22. 

49.  Trade  fixtures. —  Overman  v.  Sasser, 
107  N.  C.  432,  12  S.  E.  64,  10  L.  R.  A.  722; 
In  re  Hinds,  5  Whart.  (Pa.)  138,  34  Am. 
Dec.  542;  Lawton  v.  Lawton,  3  Atk.  13,  26 
Ens^.  Reprint  811;  Dudley  v.  Warde,  Ambl. 
113,  27  Eng.  Reprint  73. 

Articles  of  ornament,  although  firmly  af- 
fixed but  removable  without  structural  in- 
jury.   Leigh  V.  Taylor,  [1902]  A.  C.  157,  71 
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An  assignee  or  subtenant  lias  the  same  riglits  to  remove  fixtures  that  tlie  life-tenant 
has,''''  bat  the  life-tenant  by  lease  or  agreement  cannot  bind  the  remainder-man  as 
to  the  additions  which,  in  the  abseiice  of  contract,  would  not  be  removable/' 

G.  Landlord  and  Tenant — 1.  In  General.  In  this  connection  a  tenant  is 
one  having  a  less  interest  in  land  than  freehold.  He  usually  is  a  tenant  for 
years  or  from  year  to  year.  He  may  be  a  tenant  at  will,  and  there  is  no  distinc- 
tion between  tenancies  created  by  deed,  writing,  or  parol."^  Annexations  by  snch 
a  tenant  are  generally  within  the  ancient  rule  that  fixtui'es  belong  to  the  owner 
of  the  realty  ;  in  this  ease  the  reversioner  or  landlord.'^  There  are  four  excep- 
tions to  this  rule  :  Additions  made  by  the  tenant  in  aid  of  his  trade,  called  "  trade 
lixturss ; " '^  additions  for  ornament  or  more  convenient  use  of  the  premises;^ 
.  additions  made  in  pursuance  of  a  contract  with  the  landlord  securing  to  the  tenant 
the  right  to  remove  the  fixtures ;  ^*  and  additions  removable  by  statute." 

2.  Trade  Fixtures  —  a.  What  Are  Trade  Fixtures.  There  is  no  precise  defi- 
nition of  a  "  trade  fixture."  In  England  it  does  not  include  additions  by  a 
farmer  in  aid  of  agriculture,'^  but  this  distinction  does  not  exist  in  the  United 
States.^'  Where  additions  to  the  realty  are  to  the  pecuniary  advantage  of  the 
tenant  they  are  probably  "  trade  fixtures."  ^ 

b.  Grounds  of  Tenant's  Right  to  Remove.  Besides  being  removable  on 
grounds  of  public  policy  trade  fixtures  are  also  removable  because,  from  the  tem- 
porary nature. of  the  tenure,  they  are  not  presumed  to  have  been  annexed  with 
the  intention  to  make  them  permanent  additions  to  the  realty." 

e.  Limitations  on  Right  to  Remove.  Apart  from  contract  there  are  certain 
limitations  on  the  right  to  remove  a  trade  fixture,  occasioned  by  the  nature  of  the 
fixture,  the  degree  of  annexation,  the  effect  of  removal  upon  the  freehold, 
whether  it  was  added  as  a  substitute  for  fixtures  belonging  to  the  landlord,  or  as 
compensation  for  the  use  of  the  premises,  and  finally,  the  time  within  which  it 


L.  J.  Ch.  272,  86  L.  T.  Rep.  N.  S.  239,  50 
Wkly.  Rep.  623  [affirming  [1901]  1  Ch.  523 
70  L.  J.  Ch.  286,  84  L.  T.  Rep.  N.  S.  273,  49 
Wkly.  Rep.  455,  distinguishing  Norton  v. 
Dashwood,  [1896]  2  Ch.  497,  65  L.  J.  Ch. 
737,  75  L.  T.  Rep.  N.  S.  205,  44  Wkly.  Rep. 
680,  and  disapproving  D'Eyncourt  f.' Gregory, 
L.  R.  3  Eq.  382,  36  L.  J.  Ch.  107,  15  Wkly. 
Rep.   186]. 

50.  White  v.  Arndt,   1   Whart.    (Pa.)    91. 

51.  Demby  v.  Parse,  53  Ark.  526,  14  S.  W. 
899,  12  L.  R.  A.  87;  Haflick  v.  Stober,  11 
Ohio  St.  482;  White  v.  Arndt,  1  Whart.  (Pa.) 
90.  And  compare  Stevens  v.  Rose,  09  Mich. 
259,  37  N.  W.  205.  Contra,  of  railroad  track*, 
which  are  removable  as  against  remainder- 
men on  grounds  of  public  policy.  Charles- 
town,  etc.,  R.  Co.  V.  Hughes,  105  Ga.  1,  30 
8.  E.  972,  70  Am.  St.  Rep.  17;  Chicago,  etc., 
R.  Co.  V.  Goodwin,  111  111. -273,  53  Am.  Rep. 
622. 

52.  Bishop  r.  Elliott,  11  E3ich.  113,  1  Jur. 
N.  S.  662,  24  L.  J.  Exch.  229,  3  Wkly.  Rep. 
454.  Where  a  tenant  holding  under  one  hav- 
ing no  title  and  by  a  void  lease  made  addi- 
tions to  the  realty,  on  the  lease  being  con- 
firmed he  was  given  the  right  to  remove  fix- 
tures.    Friedman  v.  Macy,  17  Cal.  226. 

53.  Elwes  V.  Maw,  3  East  38,  6  Rev.  Rep. 
533.  2  Smith  Lead.  Cas.   (7tli  ed.)   162. 

54.  See  infra,  V,  G,  2,  a,  b,  c. 

55.  See  infra,  V,  G,  3. 

56.  See  supra,  HI,  A,  B. 

57.  See  infra,  XI,  A. 


58.  Elwes  V.  Maw,  3  East  38,  6  Rev.  Rep. 
523,  2  Smith  Lead.  Cas.  (7th  ed.)  162. 
Quwre  if  the  proprietor  of  a  skating  rink  is 
engaged  in  trade.  Howell  v.  Listowell  Rink, 
etc.,  Co.,  13  Ont.  476.  Glass  houses  erected 
by  a  nursery  gardener  are  removable  trade 
fixtures  (Mears  i:.  Callender,  [1901]  2  Ch. 
388,  65  J.  P.  615,  70  L.  J.  Ch.  621,  84  L.  T. 
Rep.  N.  S.  618,  49  Wkly.  Rep.  584;  Penton 
V.  Robart,  2  East  88,  4  Esp.  33,  6  Rev.  Rep. 
376),  as  are  trees  and  plants  which  form  the 
stock  in  trade  of  nursery-men  and  market- 
gardeners,  if  removable  without  destroying 
them  (Oakley  v.  Monck,  L.  R.  1  Exch.  159, 
4  H.  &  C.  '251,  12  Jur.  N.  S.  253,  35  L.  J. 
Exch.  87,  14  L.  T.  Rep.  N.  S.  20,  14  Wkly. 
Rep.  406;  Wyndham  v.  Way,  4  Taunt.  316, 
13  Rev.  Rep.  607). 

59.  Van  Ness  v.  Pacard,  2  Pet.  (U.  S.) 
137,  7  L.  ed.  374.  See  also  Hai-kness  v.  Sears, 
26  Ala.  493,  62  Am.  Dee.  742;  Holmes  v. 
Tremper,  20  Johns.  (N.  Y.)  29,  11  Am.  Dec. 
238;  Wing  V.  Gray,  36  Vt.  261. 

60.  Thus  a  bowling  alley  (Hanrahan  v. 
O'Reilly,  102  Mass.  201)  and  a  ball-room 
(Ombony  v.  Jones,  19  N.  Y.  234)  have  been 
held  trade  fixtures.  But  compare  Cowden  v. 
St.  John,  16  Iowa  590,  where  the  court  was 
equally  divided  as  to  whether  a  building 
erected  for  a  store  was  a  trade  fixture. 

'61.  McDavid  r.  Wood,  5  Heisk.  (Tenn.) 
95;  Saunders  r.  Stallings,  5  Heisk.  (Tenn.) 
65;  Boyd  v.  Douglass,  72  Vt.  449,  48  Atl. 
638. 
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must  be  i-emoved.*^  Where  the  annexation  must  be  broken  up  to  remove  it,  so 
tliat  it  is  taken  away  as  crude  material  rather  than  as  pieces  capable  of  being 
reassembled  and  used  elsewhere,  there  seems  to  be  a  limitation  on  the  right  to 
remove  trade  fixtures.*'  "Where  the  fixture  is  so  incorporated  with  the  realty  as 
to  show  an  intention  to  make  it  a  permanent  addition,  or  where  to  remove  it  will 
seriously  injure  the  realty,  it  has  been  held  that  there  is  no  right  to  remove  trade 
fixtures.^  Trade  fixtures  that  are  in  substitution  for  essential  parts  of  the  leased 
premises  and  not  additions  thereto  are  not  removable  but  are  presumed  to  be 
permanent  additions.^  Trade  fixtures  annexed  as  a  consideration  for  the  lease  or 
in  lieu  of  rent  are  not  removable  by  the  tenant.^^ 


63.  As  to  the  time  of  removal  see  infra, 
V,  G,  4,  a. 

If  the  tenant  is  a  trespasser  by  remaining 
beyond  his  term  against  the  landlord's  eon- 
sent,  he  cannot  remove  trade  fixtures.  Dreiske 
V.  People's  Lumber  Co.,  107  111.  App.  285. 

63.  Massachusetts. —  CoUamore  i\  Gillis, 
149  Mass.  578,  22  N.  E.  46,  14  Am.  St.  Rep. 
460,  5  L.  E.  A.  150,  brick  oven  not  remov- 
able. But  compare  Smith  v.  Whitney,  147 
Mass.  479,  19  N.  E.  229  (holding  a  brick 
engine-house  removable)  ;  Madigan  v.  Mc- 
Carthy, 108  Mass.  376,  11  Am.  Rep.  371  (a 
substantial  house)  ;  Talbot  v.  Whipple,  14 
Allen  (Mass.)  177  ( building  not  removable  if 
it  cannot  be  moved  without  great  change  in 
structure ) . 

Michigan. —  O'Brien  v.  Kusterer,  27  Mich. 
2S9. 

New  Jersey. — Holmes  r.  Standard  Pub.  Co., 
(Ch.  1903)  55  Atl.  1107;  Fortescue  v.  Bowler, 
55  N.  J.  Eq.  741,  38  Atl.  445. 

Xeiv  York. —  Fisher  v.  Saffer,  1  E.  D.  Smith 
■61  i. 

Pennsylvania. —  Kenney  v.  Matlack,  9  Pa. 
Cas.  437,  12  Atl.  589. 

Texas. —  Menger  v.  Ward,  (Civ.  App.  1894) 
28  S.  W.  821. 

United  States. —  Kutter  v.  Smith,  2  Wall. 
491,  17  L.  ed.  830.  But  compare  Van  Ness 
V.  Paeard,  2  Pet.  137,  7  L.  ed.  374. 

England. —  "  The  common  sense  of  mankind 
would  determine  that  an  engine  is  a  very 
different  thing  from  a  liouse,  altixoutili  oveiy 
stone,  brick,  tile  and  chimney  pot  might  be 
removed;  one,  however,  is  the  case  of  re- 
moval of  materials,  and  the  other  of  taking 
to  pieces  and  restoring  to  their  former  state, 
actual  portions  of  the  engine."  Whitehead  v. 
Bennett,  27  L.  J.  Ch.  474,  -175,  6  Wklv  Rep. 
351.  See  also  Buckland  v.  Butterfield,  2  B. 
&  B.  54,  4  Moore  C.  P.  440,  22  Rev.  Rep.  G49, 
6  E.  C.  L.  35;  Weller  v.  Everif;,  25  Vict.  L. 
Rep.  683. 

Canada. —  Cartwright  L\  Herring,  3  Ont. 
Wkly.  Rep.  511;  Allan  v.  Rowe,  1  N.  Brunsw. 
Eq.  41. 

The  rule  seems  to  depend  upon  the  dis- 
tinction between  removal  of  materials  and 
pieces  and  to  be  based  upon  the  idea  that 
if  the  material  was  added  brick  by  brick  it 
became  part  of  the  realty  by  loss  of  identity 
-and_  that  the  method  of  annexation  shows 
nn  intention  to  make  the  fixture  permanent. 
Wliere  the  identity  is  preserved  and  this  in- 
tention is  negatived  there  is  a  willingness 
to  allow  material  and  articles  firmly  incor- 
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porated  to  be  removed  if  trade  fixtures  or  if 
by  agreement  they  remain  personalty. 

Illinois. —  Baker  v.  McClurg,  198  111.  28, 
64  N.  E.  701,  92  Am.'  St.  Rep.  261,  59 
L.  R.  A.    131,   brick  oven. 

Maryland. —  Thompson  Scenic  R.  Co.  v. 
Young,  90  Md.  278,  44  Atl.  1024  (purpose 
rather  than  nature  of  article  controls)  ; 
Northern  Cent.  R.  Co.  v.  Canton  Co.,  30  Md. 
347. 

Massachusetts. —  Hanrahan  v.  O'Reilly,  102 
Mass.   201,   bowling  alleys. 

New  York. —  Livingston  v.  Sulzer,  19  Hun 
375,   ranges,   boilers,   plumbing,    etc. 

North  Carolina. —  Western  North  Caro- 
lina R.  Co.  V.  Deal,  90  N.  C.   110. 

Ohio. —  Wagner   v.   Cleveland,  etc.,  R.  Co., 

22  Ohio  St.  563,  10  Am.  Rep.  770,  stone 
piers. 

Pennsylvania. —  Shellar  y.  Shivers,  171  Pa. 
St.  569,  33  Atl.  95  (oil  well  casing,  derrick, 
and  machinery)  ;  White's  Appeal,  10  Pa.  St. 
252. 

Texas. —  Wright  v.  Macdonnell,  88  Tex. 
140,  30  S.  W.  907. 

United  States. —  Wiggins  Ferry  Co.  r. 
Ohio,  etc.,  R.  Co.,  142  U.  S.  396,  12  S.  Ct.  188, 
35  L.  ed.  1055,  railroad  rails  and  switches. 

64.  Arkansas. —  Brannon  v.  Vaughan,  66 
Ark.  87,  48  S.   W.  909. 

Connecticut. —  Capen  v.  Peokham,  35  Conn. 
88. 

Illinois. —  Chase  v.  New  York  Insulated 
Wire  Co.,  57  111.  App.  205. 

Indiana. —  Hedderich  v.  Smith,  103  Ind. 
203,  2  N.  E.  315,  53  Am.  Rep.  509;  Gordon 
,1'.  Miller,  28  Ind.  App.  612,  63  N.  E.  774. 

Minnesota. —  Pond,  etc.,  Co.  v.  O'Connor, 
70  Minn.  266,  73  N.  W.   159. 

Nebraska. —  Friedlarder  v.  Rider,  30  Nebr. 
783,  47  N.  W.  83,  9  L.  R.  A.  700. 

New  York. —  Fisher  r.  Saffer,  1  E.  T>. 
Smith  611. 

Pennsylvania. —  Tunis  Lumber  Co.  r.  R.  G. 
Dennis  Lumber  Co.,  97  Va.  682,  34  S.  E. 
613. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §  65. 

65.  Fletcher  v.  McMillan,  103  Mich.  494, 
61  N.  W.  791;  Ashby  v.  Ashby,  59  N.  J.  Eq. 
536,  46  Atl.  528;  Ex  p.  Hemenway,  11  Fed. 
Cas.  No.  6,346,  2  Lowell  496.  See  also 
Bovpt   V.    Holzgraft,    5   Tex.    Civ.   App.    141, 

23  S.  W.   1014. 

66.  California. —  Gett  v.  McManus,  47 
Cal.  56. 

loioa. —  Fletcher  v.  Kelly,  88  Iowa  475, 
55  N.  W.   474,  21  L.   E.  A.  347. 
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3.  Useful  and  Ornamental  Fixtures.  Articles  added  to  the  premises  by  tlie 
tenant  for  the  more  convenient  use  of  the  premises,  or  for  its  ornamentation,  are 
removable  as  in  the  case  of  trade  lixtiires.^' 

^4.  Removal  of  Fixtures— a.  Time  of  Removal  in  General.  During  a  terra 
liaVing  a  definite  period  a  tenant  may  remove  liis  furniture  or  his  removable 
fixtures.  After  the  term  is  ended  he  may  remove  his  furniture,  although  he 
may  commit  a  trespass  in  so  doing."^  With  regard  to  iixtures  the  title  to  which 
is  absohite  in  him,  whether  by  agreement  with  others  which,  is  effective  against 
the  landlord,  or  whether  by  the  landlord's  agreement,  it  would  seem  that  ho  has 
a  like  right,  and  that  so  long  as  he  has  the  title  to  the  fixtures  he  has  tlie  right  to 
repossess  himself  of  them  until" barred  by  the  statute  of  limitations.^'  With 
regard  to  other  fixtures  as  to  which  the  title  is  in  the  owner  of  the  realty  with 
a  right  in  the  tenant  to  sever,  or  a  title  in  the  lessee  to  vest  in  the  landlord  if  not 
severed,  there  are  numerous  decisions  and  dicta  that  the  iixtiire  must  be  removed 
before  the  expiration  of  the  term.™  According  to  the  English  courts  "  the  rule 
to  be  collected  from  the  several  cases  decided  on  this  subject,  seems  to  be  this, 
that  the  tenant's  right  to  remove  fixtures  continues  during  his  original  term,  and 
during  sucli  further  period  of  possession  by  him,  as  he  holds  the  premises  under 
,a  right  still  to  consider  himself  as  tenant." "     This  rule  has  been  adopted  in 


y 


'^ciD  Jersey. —  Deane  v.  Hutchinson,  40 
K.  J.  Eq.   83,  2  Atl.  292. 

yew  York. —  Pinkelnieier  v.  Bates,  92 
N.  Y.    172. 

South  Carolina. —  Eeid  v.  Kirk,  12  Rich. 
54. 

Vermont. —  Boyd  v.  Douglass,  72  Vt.  449, 
48   Atl.   638. 

Virginia. —  Tunis  Lumber  Co.  v.  R.  G. 
Dennis  Lumber  Co.,  97  Va.  682,  34  S.  E. 
€13;  Peirce  v.  Griee,  92  Va.  763,  24  S.  E. 
392. 

67.  Mears  v.  Callender,  [1901]  2  Ch.  388, 
65  J.  P.  615,  70  L.  J.  Ch.  621,  84  L.  T. 
Rep.  N.  s.  618,  49  Wklv.  Rep.  584;  Avery 
i\  Cheslvn,  3  A.  &  E.  75,  1  H.  &  W.  283, 
5  IC.  &  M.  372,  30  E.  C.  L.  57;  Beck  v. 
Rebow,  1  P.  Wms.  94,  24  Eng.  Reprint  309. 
A  water-closet  and  appurtenances  put  into 
a  business  office  (Hayford  v.  Wentworth,  97 
'Me.  347,  54  Atl.  940);  a  fire  frame  set  in 
bricks  (Gaffield  v.  Hapgood,  17  Pick. 
(Mass.)  192,  28  Am.  Dec.  290),  gas-fixtures 
(Wall  V.  Hinds,  4  Gray  (Mass.)  256,  64 
Am.  Dec.  64;  Hays  v.  Doane,  11  N.  J.  Eq. 
84;  Lawrence  r.  Kemp,  1  Duer  (N.  Y.)  363), 
mirrors  although  put  up  securely  (Guthrie 
r.  Jones,  108  Mass.  191;  Cranston  v.  Beck, 
70  N.  J.  L.  14.5,  56  Atl.  121),  a  cider 
mill  for  the  tenant's  use  (Holmes  v. 
Tremper,  20  Johns.  (N.  Y.)  29,  11  Am.  Deo. 
238),  a  portable  furnace  (Paine  v.  Coffin, 
4  Ohio  "Dee.  (Reprint)  351,  2  Clev.  L. 
Rep.  1),  and  a  stairway,  coal-bin,  and  clo.9eta 
and  shelves  (Seeger  -v.  Pettit,  77  Pa.  St. 
437,  18  Am.  Rep.  452)  are  removable. 
Windows  and  glass  set  in  windows  were  in 
pirly  cases  held  removable,  unless  to  remove 
them  would  expose  the  house  to  injury.  See 
Herlaken  den's  Case,  4  Coke  62a;  Poole's 
Case,  1  Salk.  368.  Compare  on  this  subject 
State  V.  Elliot,  11  N.  H.  540;  State  v.  White- 
ner,  93  N.  C.  590.  For  a  general  discus- 
sion of  the  subject  of  what  is  an  article 
of  ornament  see  Leigh  v.  Taylor,   [1902]   A. 


C.  157,  71  L.  J.  Ch.  272,  86  L.  T.  Rep. 
N.  S.  239,  50  Wkly.  Rep.  623,  where  the 
question  was  as  to  the  right  to  remove 
tapestries  afiRxed  by  a  life-tenant. 

68.  See,  generally,  Landlobd  and  Tenant. 

69.  Broaddus  v.  Smith,  121  Ala.  335,  26 
So.  34,  77  Am.  St.  Rep.  61;  Chalifoux  v. 
Potter,  113  Ala.  215,  21  So.  322  (at  least 
for  a  reasonable  time  after  termination  of 
the   lease)  ;    Holmes   v.   Tremper,   20    Johns. 

(N.  Y.)  29,  11  Am.  Dec.  238;  Shellar  v. 
Shivers,  171  Pa.  St.  569,  33  Atl.  95.  And 
see    Straw    v.    Straw,    70    Vt.    240,    39    Atl. 

1095. 

70.  Illinois. —  Dreiske  v.  People's  Lumber 
Co.,  107  111.  App.  285. 

Maine. —  Dingley  r.  Buffum,  57  Me.  381; 
Davis  r.  BuflFum,  51  Me.  160;  Stockwell  v, 
Marks,  17  Me.  455,  35  Am.  Dec.  266. 

Massachusetts. —  Bliss  v.  Whitney,  9 
Allen  114,  85  Am.  Dec.  745;  Gaffield  v.  Hap- 
good,    17   Pick.    192. 

New  York. —  Van  Vleck  v.  White,  66 
N.  Y.  App.  Div.  14,  72  N.  Y.  Suppl.  1026, 
removal  must  be  before  landlord  acquires 
right   of   possession. 

Pennsylvania. —  Overton  v.  Williston,  31 
Pa.  St.   155. 

Wisconsin. —  Josselyn  v.  McCabe,  46  Wis. 
591,  1  N.  W.  174. 

United  States. —  Van  Ness  i>.  Pacard,  2 
Pet.  137,  7  L.  ed.  374. 

England. —  Ex  p.  Quincy,  1  Atk.  477,  26 
Eng.  Reprint  304;  Lyde  v.  Russell,  1  B.  & 
Ad.  394,  9  L.  J.  K.  B.  0.  S.  26,  20  E.  C.  L. 
532;  Elwes  v.  Maw,  3  East  38,  6  Rev.  Rep. 
523;  Anonymous,  21  H.  7,  26,  p.  4;  Henry's 
Case,  20  H.  7,  13  pi.  24  [both  cases  cited 'in 
Gray  Cas.  Prop.  657-659];  Poole's  Case,  1 
Salk.  368;  Lee  v.  Risdon,  7  Taunt.  188,  17 
Rev.  Rep.  484,  2  E.  C.  L.  320,  dio-tum. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §   63. 

71.  Weeton  v.  Woodcock,  10  L.  J.  Exeh, 
183,  184,  7  M.  &  W.  14,  per  Alderson,  B. 
In  support  of  the  text  see  Ex  p.  Brook,  10 
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some  of  the  American  courts.''^  Where  the  term  is  for  a  dediiite  period,  but  is 
terminated  before  its  regular  ending,  witliout  fault, of  the  lessee,  or  if  for  an 
indeiinite  period,  as  at  will,  the  tenant  usually  has  a  reasonable  time  thereafter  in 
■which  to  remove  his  fixtures.'''  If  the  tenant  forfeits  the  lease  for  his  own 
default,  usually  he  loses  the  right  to  remove  his  fixtures  ;''*  but  it  has  been  held 
tliat  the  forfeiture  vests  the  landlord  with  the  premises  but  not  with  fixtures 
that  remain  personal  in  their  nature  and  belong  to  the  tenant,  and  that  the 
tenant  has  a  reasonable  time  in  which  to  remove  tlioseJ"  If  the  tenant  sur- 
renders'''^ or  abandons  the  premises  and  the  landlord  takes  possession'"  it  bars  the 
tenant's  right  to  remove  fixtures.  But  a  surrender  cannot  prejudice  the  righta 
of  innocent  third  parties.''^ 

b.  Eflfeet  of  New  Lease.     A  new  lease  implies  the  termination  of   a  prior 


Ch.  D.  100,  48  L.  J.  Bankr.  22,  39  L.  T.  Rep. 
N.  S.  458,  27  Wkly.  Rep.  255;  Ex  p. 
Stephens,  7  Ch.  D.  127,  47  L.  J.  Bankr.  22, 

37  L.  T.  Rep.  N.  S.  613,  26  W/my.  Rep.  136; 
Minshall  V.  Lloyd,  1  Jur.  336,  6  L.  J.  Exch. 
115,  M.  &  H.   125,  2  M.  &  W.  460. 

73.  Merritt  v.  Judd,  14  Cal.  59;  Lewis  v. 
Ocean  Nes-v.,  etc.,  Co.,  125  N.  Y.  341,  26 
N.  E.  301;  Loughran  v.  Ross,  45  N.  Y.  792, 
6  Am.  Rep.  173;  Brown  v.  Reno  Electric 
Light,  etc.,  Co.,  55  Fed.  229.  See  also  Radev 
f.  iMcCurdv,  209  Pa.  St.  306,  58  Atl.  558, 
103  Am.  St.  Rep.  .1009,  67  L.  R.  A.  359. 

73.  Mason  v.  Femi,  13  111.  525  (if  delay 
is  due  to  the  landlord)  ;   Torrey  v.  Burnett, 

38  N.  J.  L.  457,  20  Am.  Rep.  421;  Thorn 
V.  Sutherland,  123  N.  Y.  236,  25  N.  E.  362 
[reversing  4  N.  Y.  Suppl.  694] ;  Young  v. 
Consolidated  Implement  Co.,  23  Utah  586, 
65  Pae.  720;  Podlech  v.  Phelan,  13  Utah 
333,  44  Pac.  828.  Where  the  tenant  was  en- 
joined at  suit  of  the  landlord  from  removing 
fixtures  he  was  given  a  reasonable  time  after 
the  injunction  was  dissolved.  Mason  v. 
Fenn,  13  111.  525;  Bireher  v.  Parker,  40  Mo. 
118.  So  if  the  premises  are  taken  by  emi- 
nent domain.  Schreiber  •;;.  Chicago,  etc., 
R.  Co.,  115  111.  340,  3  N.  E.  427.  A  tenant 
Bt  will  has  a  reasonable  time,  at  least  in 
states  where  he  is  not  entitled  to  notice  to 
quit.  Sullivan  v.  Carberry,  67  Me.  531; 
Doty  V.  Gorham,  5  Pick.  (Mass.)  487,  16 
Am.  Dec.  417;  Whiting  v.  Brastow,  4  Pick. 
(Mass.)  310  and  note  2  (2d  ed)  ;  Ellis  v. 
Paige,  1  Pick.  (Mass.)  43;  Loughran  v. 
Ross,  45  N.  Y.  792,  6  Am.  R«p.  173.  In 
Antoni  v.  Belknap,  102  Mass.  193,  a  tenant 
at  sufferance  was  allowed  the  time  neces- 
sary (two  months)  to  remove  two  thousand 
tons  of  ice,  the  contents  of  a  building,  by  a 
gradual  sale  to  customers,  before  removing 
the  building.  An  assignee  of  a  lessee,  as  a 
chattel  mortgagee,  has  the  same  time  his 
assignor  would  have  had.  Bernheimer  v. 
Adams,  70  N.  Y.  App.  Div.  114,  75  N.  Y. 
Suppl.  93  [affirmed  in  175  N.  Y.  472,  67 
N.  E.  1080].  But  see  White  r.  Arndt,  1 
Whart.  (Pa.)  91,  where  a  lessee  for  years 
of  a  life-tenant  was  not  allowed  to  remove 
fixtures  after  his  lessor's  death.  A  vendee 
Of  a  lessee  has  the  lessee's  rights.  Griffin 
V.  Ransdell,  71  Ind.  440.  What  is  a  reason- 
able time  is  a,  question  of  fact  for  the  jury. 
Berger  v.  Hoerner,  36  111.  App.  360. 

[V,  G,  4,  a] 


74.  Whipley  v.  Dewey,  8  Cal.  36;  Morey 
i\  Hoyt,  62  Conn.  542,  26  Atl.  127,  19  L.  R.  A. 
611;  Davis  V.  Moss,  38  Pa.  St.  346.  After 
determination  by  bankruptcy  his  assignee  haa 
a  reasonable  time.  Brown's  Assignee  v.  Max- 
well, 11  N.  Zeal.  312. 

75.  Tenant  was  given  nine  months'  time 
where  this  occasioned  the  landlord  no 
prejudice.  Updegraf  v.  Lesem,  15  Colo. 
App.  297,  62  Pac.  342;  Union  Terminal  Co. 
V.  Wilmar,  etc.,  R.  Co.,  116  Iowa  392,  90 
N.  W.  92  (the  lessee's  receiver  seems  ta 
have  exercised  the  right  three  years  after 
forfeiture)  ;  Wick  v.  Bredin,  189  Pa.  St.  83, 
42  Atl.  17.  Disclaimer  by  the  trustee  in 
bankruptcy  terminates  the  right  to  remove 
fixtures.  Ex  p.  Brook,  10  Ch.  D.  100,  48 
L.  J.  Bankr.  22,  39  L.  T.  Rep.  N.  S.  458, 
27  Wkly.  Rep.  255;  Ex  p.  Stephens,  7  Ch. 
D.  127,  47  L.  J.  Bankr.  22,  37  U  T.  Rep. 
N.  S.  613,  26  Wkly.  Rep.  136.  For  effect 
of  summary  proceedings  in  New  York  under 
Code  Civ.  Proc.  §  2253  see  Van  Vleck  v. 
White,  66  N.  Y.  App.  Div.  14,  72  N.  Y. 
Suppl.  1026;  Smusch  v.  Kohn,  22  Misc.  344, 
49  N.  Y.   Suppl.   176. 

76.  California. —  Security  Loan,  etc.,  Co. 
V.  Willamette  Steam  Mills  Lumbering,  etc., 
Co.,  99   Cal.   636,   34  Pac.   321. 

Michigan. —  Stokoe  v.  Upton,  40  Mich. 
581,  29  Am.  Rep.  560. 

New  York. —  Breese  v.  Bange,  2  E.  D. 
Smith  474. 

Pennsylvania. —  Thropp's  Appeal,  70  Pa. 
St.  395. 

Wisconsin. —  Mueller  v.  Chicago,  etc.,  R. 
Co.,   Ill   Wis.   300,   87  N.  W.  239. 

England. —  Ex  p.  Brook,  10  Ch.  D.  100, 
48  L.  J.  Bankr.  22,  39  L.  T.  Rep.  N.  S.  458, 
27  Wkly.  Rep.  255;  Fitzherbert  v.  Shaw,  1 
H.  Bl.   258. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §  05. 

77.  Talbot  v.  Whipple,  14  Allen  (Mass.) 
177.  Abandoning  does  not  bar  right  to  re- 
move until  landlord  assumes  possession. 
Conde  v.  Lee,  55  N.  Y.  App.  Div.  401,  07 
N.  Y.  Suppl.  157  [affirmed  in  171  N.  Y.  062, 
64   N.  E.   1119]. 

78.  Conde  v.  Lee,  55  N.  Y.  App.  Div.  401, 
67  N.  Y.  Suppl.  157  [affirmed  in  171  N.  Y. 
662,  64  N.  E.  1119];  Duffus  v.  Bangs,  43 
Hun  (N.  Y. )  52;  London,  etc..  Loan,  etc., 
Co.  V.  Drake,  6  C.  B.  N.  S.  798,  5  Jur.  N.  S. 
1407,  28  L.  J.  C.  P.  297,  7  Wkly.  Rep.  611, 
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tenancy.  As  tlie  termination  of  a  lease  in  general  closes  the  tenant's  right  to 
remove  fixtures''''  the  question  arises  as  to  the  effect  of  a  new  lease  of  tlie  prem- 
ises with  the  fixtures,  whicli  it  is, admitted  the  tenant  cannot  remove  now  unless 
the  new  lease  continues  the  right  to  remove  them.  On  principle  his  right 
does  not  continue.  The  new  lease  includes  the  premises  and  fixtures,  the  latter 
having  become  the  property  of  the  landlord,  because  his  former  conditional  title 
has  by  the  tenant's  act  become  absolute,  and  because  the  tenant  is  estopped  to 
deny  his  landlord's  title.^° 

VI.  SEVERANCE  OF  FIXTURES. 

A.  In  General.     As  annexing  personal  property  to  land  gives  it  ^WOTayaoie 
the  character  of  realty,  so  it  would  seem  that  separating  from  the  realty  would 


95  E.  C.  L.  798.  Com'pare  Talbot  v. 
Whipple,  14  Allen  (Mass.)  177;  Thropp'a 
Appeal,  70  Pa.  St.  395. 

79.  See  supra,  V,  G,  4,  a. 

80.  California. —  Marks  v.  Ryan,  63  Cal. 
107 ;  Jungerman  v.  Bovee,  19  Cal.  355, 
where  the  covenant  in  the  new  lease  was 
deemed  controlling. 

Illinois. —  Chicago  Sanitary  Dist.  v.  Cook, 
169  111.  184,  48  N.  E.  461,  61  Am.  St.  Rep. 
161,  39  L.  R.  A.  369  [affirming  67  111.  App. 
286];  Smyth  r.  Stoddard,  105  111.  App.  510; 
Gauggel  ('.  Ainley,  83  111.  App.  582;  Leman 
r.  Best,  30  111.  App.  323. 

Indiana. — Hedderich  r.  Smith,  103  Ind.  203, 
2  N.  E.  315,  53  Am.  Rep.  509. 

Maryland. —  Bauernschmidt  Brewing  Co.  v. 
McColgan,  89  Md.  135,  42  Atl.  907  (new 
lease  had  a,  covenant  to  surrender  premises 
with  improvements)  ;  Carlin  v.  Ritter,  68 
Md.  478,  13  Atl.  370,  16  Atl.  301,  6  Am.  St. 
Rep.  467. 

Massachusetts. —  Watriss  v.  Cambridge 
First  Nat.  Bank,  124  Mass.  571,  26  Am.  Rep. 
694  (although  tenant's  possession  was  con- 
tinuous) ;  Shepard  v.  Spaulding,  4  Mete.  416. 

Missouri. — St.  Louis  v.  Nelson,  108  Mo.  App. 
210,  83  S.  W.  271,  although  both  leases  stipu- 
lated that  the  lessee  might  remove  fixtures. 
Where  the  new  lease  is  silent  as  to  fixtures. 
Champ  Spring  Co.  v.  B.  Roth  Tool  Co.,  103 
Mo.  App.  103,  77  S.  W.  344;  Williams  v. 
Lare,  62  Mo.  App.  66. 

New  York. —  Stephens  v.  Ely,  102  N.  Y.  79, 
56  N.  E.  499  [reversing  14  N.  Y.  App.  IJiv. 
202,  43  N.  Y.  Suppl.  762] ;  Talbot  v.  Cruger, 
151  N.  Y.  117,  45  N.  E.  364  [ainrmin.q  SI 
Hun  504,  30  N.  Y.  Suppl.  1011]';  Scott  v. 
Haverstraw-  Clay,  etc.,  Co.,  135  N.  Y.  141, 
31  N.  E.  1102;  Loughran  v.  Ross,  45  N.  Y. 
792  (although  possession  is  continuous)  ; 
Nieland  v.  Mahnken,  89  N.  Y.  .'Vp]).  Div.  463, 
85  N.  Y.  Suppl.  809 ;  Van  Vleek  v.  White,  66 
N.  Y.  App.  Div.  14,  72  N.  Y.  Suppl.  1026 
(new  lease  by  lessee's  trustee  in  bankruptcy); 
Abell  v.  Williams,  3  Daly  17. 

Ohio. —  Cook  v.  Scheid,  6  Ohio  Dec.  (Re- 
print)  867,  8  Am.  L.  Ree.  493. 

Washington. —  Spencer  v.  Commercial  Co., 
30  Wash.  520,  71  Pac.  53. 

England.—  Ex  p.  Brook,  10  Ch.  D.  100,  48 
L.  J.'^Bsnkr.  22,  39  L.  T.  Rep.  N.  S.  458,  27 
Wkly.  Rep.  255;  Thresher  v.  East  London 
Water  Works  Co.,  2  B.  &  C.  608,  9  E.  C.  L. 


267;  Sharp  v.  Milligan,  23  Beav.  419,  53 
Eng.  Reprint  165;  Heap  v.  Barton,  12  C.  B. 
274,  16  Jur.  891,  21  L.  J.  C.  P.  153,  74  E. 
C.  L.  274;  Fitzherbert  v.  Shaw,  1  H.  Bl.  258; 
Orr  V.  Davis,  17  N.  Zeal.  L.  R.  106;  Harper 
V.  Gaynor,  19  Vict.  L.  R.  675. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §  65. 

The  same  result  follows  if  at  the  expira- 
tion of  a  lease  the  tenant  continues  to  oc- 
cupy in  a  character  inconsistent  with  that  of 
tenant,  as  under  an  agreement  to  buy  (Mer- 
ritt  V.  Judd,  14  Cal.  59),  or  where  a  subten- 
ant accepts  a  new  lease  of  his  lessor's  land- 
lord (Mclver  v.  Estabrook,  134  Mass.  550). 

Contrary  rule. —  In  the  following  cases  a 
contrary  rule  is  adopted  or  by  some  modifica- 
tion of  it  the  lessee  is  given  the  right  to  re- 
move the  fixtures :  Where  the  new  lease  is 
in  efl'ect  merely  a  continuation  of  the  former 
tenancy  (Royee  v.  Latshaw,  15  Colo.  App.  420, 
62  Pac.  627;  Ross  v.  Campbell,  9  Colo.  App. 
38,  47  Pac.  465)  ;  where  a  firm  being  a  lessee, 
and  a  member  of  the  firm  withdraws,  and 
the  new  lease  is  to  the  remaining  member  and 
for  the  balance  of  the  old  term  (Baker  v.  Mc- 
Clung,  198  111.  28,  64  N.  E.  701,  92  Am.  St.  Rep. 
261,  59  L.  R.  A.  131  [affirming  96  111.  App. 
165] )  ;  where  the  effect  of  the  old  and  new 
lease  is  to  work  a  constructive  severance  oj 
the  fixtures,  and  the  new  lease  is  of  the  prem- 
ises without  the  fixtures,  although  possession 
is  continuous  (McCarthy  v.  Trumacher,  108 
Iowa  284,  78  N.  W.  1104;  Keefe  v.  Furlorg, 
96  Wis.  219,  70  N.  W.  1110)  ;  and  where  the 
landlord,  before  the  new  lease,  sold  the  ten- 
ant the  fixtures  (O'Brien  v.  Mueller,  96  Md. 
134,  53  Atl.  663).  Taking  a  new  lease  is 
only  prima  facie  evidence  of  a  surrender  of 
the  title  to  the  fixtures,  and  that  this  pre- 
sumption may  be  rebutted  by  circumstances 
showing  a  contrary  inter.tion.  Bernheimer  y. 
Adams,  70  N.  Y.  App.  Div.  114,  75  N.  Y. 
Suppl.  93.  The  rule  does  not  apply  to  or- 
dinary movable  fixtures  that  are  more  nearly 
furniture  than  realty  and  not  useful  to  the 
next  tenant  unless  in  the  same  trade  ( Smusch 
V.  Kohn,  22  Misc.  (N.  Y.)  344,  49  N.  Y. 
Suppl.  176 ) .  In  Texas  the  rule  was  doubted, 
but  the  question  determined  in  favor  of  the 
tenant  by  construction  of  the  lanrruage  of  the 
leases  involved,  ■\^fright  v.  Macdonnell,  88 
Tex.  140,  30  S.  W.  907  [reversing  (Civ.  App. 
1894)  27  S.  W.  1024].  For  cases  directly 
repudiating  the  rule  see  Kerr  v.  Kingsbury, 
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give  it  prima  facie  the  character  of  personalty,  and  that  it  does  not  necessarily 
follow  that  because  separated  it  is  personalty  as  a  matter  of  law.  Merely  think- 
ing that  a  fixture  is  personalty,  or  intending  at  some  time  in  the  future  to  sepa- 
rate it  from  the  realty  and  restore  it  to  tlie  status  of  personalty,  is  not  enough." 
And  as  a  secret  intention  not  to  affix  a  cliattel  will  not  prevail  over  the  intention 
which  the  law  deduces  from  acts,'^  so  the  intention  as  to  severing  a  chattel  is  not 
a  secret  purpose, but  an  intention  disclosed  by  "acts,  words,  and  circumstances."  ^' 
And  as  an  intention  to  annex  innst  in  general  relate  to  tiie  time  of  annexation 
and  not  be  an  after-thought,  so  tlie  intention  to  sever  must  relate  to  the  time  of 
actual  or  constructive  disan*exing.^*  Severing  fixtures  with  the  intent  to  restoi'e 
them  to  the  character  of  personalty  may  be  actual  or  constructive.  Actual  sev- 
ering to  effect  a  change  in  status  would  seem  to  require  intention  coupled  with 
physical  separation.  Thus  moving  soil  from  one  place  to  another  on  the  owner's 
land  would  not  change  its  legal  nature  unless  with  such  intention.^' 

B.  Accidental  Severance.  Where  the  separation  is  caused  by  fire,  M'ind, 
water,  or  other  natural  causes,  the  article  severed  j-emains  realty  until  the  owner 
has  elected  to  treat  it  as  personalty,  although  it  is  impossible  to  restore  it  to  its 
former  condition.^^ 

C.  Tortious  Severance.  When  fixtures  are  wrongfully  severed  from  the 
realty  they  become  the  personal  property  of  the  owner  of  the  realty.^' 

D.  Constructive  Severance.  After  property  has  become  realty  it  is  said 
that  it  may  become  personalty  by  force  of  agreement  of  the  parties  in  interest. 
The  cases  on  the  subject  are  not  numerous.  It  is  said  that  the  mere  giving  of  a 
chattel  mortgage  on  a  fixture  works  constructive  severance  and  makes  it  personal 


39  Mich.  150,  33  Am.  Rep.  362 ;  Eadey  f.  Mc- 
Curdy,  209  Pa.  St.  306,  58  Atl.  558,  103 
Am.  St.  Rep.  1009,  67  L.  R.  A.  359;  Second 
Nat.  Bank  v.  0.  E.  Merrill  Co.,  69  Wis.  501, 
34  N.  W.  514. 

81.  Lyie  v.  Palmer,  42  Mich.  314,  3  N.  W. 
921;  Tate  v.  Blaekburne,  48  Miss.  1;  Bratton 
V.  Clawson,  2  Strobh.  (S.  C.)  478,  3  Strobh. 
(S.  C.)   127. 

82.  See  siipra,  II,  C,  1. 

83.  Dooley  v.  Crist,  25  111.  551;  Tate  v. 
Blaekburne,  48  Miss.  1;  Solomon  v.  Staiger, 
65  N.  J.  L.  017,  48  Atl.  996. 

84.  Thus,  to  support  a  charge  of  mali- 
ciously injuring  an  engine  described  as  the 
personal  property  of  A,  but  which  was  a  fix- 
ture, it  is  not  enough  to  show  by  A  "  that 
he  had  in  mind  the  removal  of  the  engine." 
"  The  intention  must  relate  either  to  the  time 
of  annexation  or  to  some  actual  or  construc- 
tive severance."  People  v.  Jones,  120  Mich. 
283,  284.  79  N.  W.  177. 

85.  See  Lacustrine  Fertilizer  Co.  v.  Lake 
Guano,  etc.,  Co.,  82  N.  Y.  476.  Severing  boards 
temporarily  from  a  fence  with  no  intent  to 
make  them  personalty  is  not  enough  to  pre- 
vent them  passing  by  deed  of  land  on  which 
they  are.  Goodrich  v.  Jones,  2  Hill  (N.  Y.) 
142.  And  compare  Rogers  v.  Gilinger,  30  Pa. 
St.  185,  72  Am.  Dec.  694;  Peck  v.  Batchelder, 

40  Vt.  233,  94  Am.  Dec.  392. 

86.  "  What  then  is  the  criterion  by  which 
we  are  to  determine  whether  that  which  was 
once  a  part  of  the  realty  has  become  per- 
sonalty on  being  detached?  Not  capability 
of  restoration  to  the  former  connexion  with 
the  freehold,  as  is  contended,  for  the  tree 
jirostrated  by  the  tempest  is  incapable  of 
l-eanuexation   to   the   soil,   and   yet   remains 
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realty.  The  true  rule  would  rather  sfeem  to 
be,  that  which  was  real  shall  continue  real 
until  the  owner  of  the  freehold  shall  by  his 
election  give  it  a  different  character."  Rog- 
ers v.  Gilinger,  30  Pa.  St.  185,  188,  72  Am. 
Dec.  694,  per  Strong,  J.  In  support  of  tlie 
text  see  Guernsey  v.  Phinizy,  113  Ga.  898,  39 
S.  E.  402,  84  Am.  St.  Rep.  270  (bricks  in  a 
fallen  chimney  pass  to  a  vendee  of  the  realty) ; 
Goddard  v.  Bol6ter._6Me.  427,  20  Am.  Dec. 
320  (millstones  washect~-gut- q|^ a  mill  by  a. 
flood  cannot  be  seized  by  creditors  of  a  former 
owner  of  the  stones  who  had  annexed  them 
to   the   realty)  ;    Goodrich   v.    Jones,   2   Hill 

(N.  Y.)  142  (fence  materials  detached  from 
land  pass  by  a  deed  of  the  land)  ;  Rogers  v. 
Gilinger,   30   Pa.   St.    185,   72  Am.   Dec.   694 

(material  of  a  house  blown  down  is  realty). 
And  see  Leidy  v.  Proctor,  97  Pa.  St.  486.  A 
contrary  view  is  held  in  Buckout  v.  Swift, 
27  Cal.  433,  87  Am.  Dec.  90,  and  seemingly 
so  in  Meyers  ■;;.  Schemp,  67  111.  469;  Thayer 
V.  Rock,  13  Wend.   (N.  Y.)  53. 

87.  Leonard  v.  Stiekney,  131  Mass.  541  (a 
grantor  in  possession  of  premises,  after  giv- 
ing a  deed  that  had  vested  title  in  the 
grantee,  wrongfully  removed  fixtures;  this. 
was  held  to  give  the  grantee  an  immediate 
right  of  action,  although  the  time  during 
which  the  grantor  might  occupy  had  not 
elapsed )  ;  Morgan  v.  Varick,  8  Wend.  ( N.  Y. ) 
587;  Mooers  v.  Wait,  3  Wend.  (N.  Y.)  104, 
20  Am.  Dec.  667;  Farrant  v.  Thompson,  5 
B.  &  Aid.  826,  7  E.  C.  L.  449,  2  D.  &  R.  1, 
16  E.  C.  L.  61,  24  Rev.  Rep.  571  (fixtures 
wrongfully  severed  by  the  tenant  became  the 
property  of  the  reversioner,  and  on  a  sale  by 
the  tenant  no  property  passed  even  during  the 
term ) . 
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property.^  It  has  also  been  held  that  fixtures  may  constructively  be  severed,  pro- 
vided the  sale  be  in  writing  with  the  formalities  of  a  conveyance  of  realty.''  It 
has  even  been  held  that  where  a  purchaser  of  realty,  knowing  that  tlie  owner 
considered  window  and  door  screens  to  be  personal  property,  entered  into  a  sepa- 
rate agreement  for  tlieir  purchase,  they  became  stamped  with  that  character.'"' 
The  theory  of  the  nature  of  real  property  would,  however,  seem  t;o  require  actual 
severance  before  realty  can  become  personalty'. 

E.  Removal  Within  What  Time.  When  one  other  than  a  tenant ''  has 
annexed  fixtures  under  sncli  circumstances  that  the  title  remains  in  him,  he  seems 
generally  to  liave  the  same  time  for  removal  that  any  owner  of  property  left  on 
the  premises  of  another  under  like  circumstances  would  have.  The  presumption  of 
a  voluntary  surrender  applicable  to  a  tenant  who  has  quit  does  not  seem  to  apply .'^ 

F.  Damage  and  Repair.  Whether  or  not  a  fixture  can  be  severed  without 
damage  to  the  freehold  is  an  important  circumstance  bearing  on  the  right  to 
remove.'^  A  remainder-man  is  entitled  to  damages  for  injuries  to  the  walls  in 
removing  tapestries,  but  not  to  compensation  for  redecorating  tlie  walls.'*  A 
mortgagee  of  the  realty  is  entitled  to  damages  for  severing  fixtures  subject  to  a 
chattel  mortgage,  or  which  a  conditional  vendor  may  retake.''  A  tenant  is  liable 
for  damages  to  the  freehold  occasioned  by  removing  fixtures.'* 

VII.    SALE  OF  FIXTURES. 

Whether  a  sale  transfers  a  fixture  or  only  a  right  to  sever  it  depends  upon 
the  interest  of  the  seller  in  the  fixture  and  the  intention  of  the  parties.     If  the 


88.  Man  waring  v.  Jenison,  61  Mich.  117, 
27  N.  W.  899.  In  Massachusetts  the  mere 
giving  of  a  chattel  mortgage,  without  actual 
severance,  will  not  as  against  u  purchaser  of 
the  land  disconnect  it  and  give  it  the  char- 
acter of  personalty.  Madigan  v.  McCarthy, 
108  Mass.  376,  11  Am.  Rep.  371.  See  also 
Burk  V.  Hollis,  98  Mass.  55;  Gibbs  v.  Estey, 
15  Gray  587;  Ex  p.  Ames,  1  Fed.  Cas.  No. 
323,  1  Lowell  561.  So  also  in  Maine.  Fenla- 
son  c.  Rackliff,  50  Me.  362.  But  see  Fuller 
V.  Tabor,  39  Me.  519. 

89.  Johnston  v.  Philadelphia  Mortg.,  etc., 
Co.,  129  Ala.  515,  30  So.  15,  87  Am.  St.  Rep. 
75.  An  exception  of  a  fixture  in  a  deed  of 
land  works  a  severance.  Badger  v.  Batavia 
Paper  Mfg.  Co.,  70  111.  302;  Straw  v.  Straw, 
70  Vt.  240,  39  Atl.  1095. 

90.  Durkee  r.  Powell,  75  N.  Y.  App.  Div. 
176,  77  N.  Y.  Suppl.  368. 

91.  For  rules  in  cases  of  landlord  and  ten- 
ant see  supra,  Y,  G,  4,  a. 

92.  Thus  licensees  seem  to  be  allowed  a 
reasonable  time  after  notice  of  the  revoca- 
tion of  the  license. 

Illinois. —  Sagar  v.  Eckert,  3  111.  App.  412. 

Maine. —  Salley  r.  Robinson,  96  Me.  474, 
52  Atl.  930,  90  Am.  St.  Rep.  410;  Paine  v. 
McGlinehy,  56  Me.  50. 

Maryland. —  Northern  Cent.  R.  Co.  v.  Can- 
ton Co.,  30  Md.  347.  One  by  revocation  of 
a  license  cannot  deprive  another  of  his  prop- 
erty at  mere  whim. 

Minnesota. —  Ingalls  v.  St.  Paul,  etc.,  R. 
Co.,  39  Minn.  479,  40  N.  W.  524,  12  Am.  St. 
Rep.  676. 

Missouri. —  Lowenberg  v.  Bernd,  47  Mo. 
297;  Goodman  v.  Hannibal,  etc.,  R.  Co.,  45 
Mo.  33.  100  Am.  Dec.  336;  Matson  v.  Calhoun, 
44  Mo.  368 ;  Hines  V.  Ament,  43  Mo.  298. 


Xew  Hampshire. —  Dame  v.  Dame,  38  N.  H. 
429,  73  Am.  Dec.  195. 

North  Carolina. —  Western  North  Carolina 
R.  Co.  V.  Deal,  90  N.  C.  110. 

Vermont. —  Preston  r.  Briggs,  16  Vt.  124. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §  63. 

A  vendee  of  a  fixture  is  said  to  have  no 
greater  rights  that  a  lessee  in  respect  of  the 
time  for  removal.  Griffin  v.  Ransdell,  71 
Ind.  440. 

A  mortgagee  in  possession  after  decree  of 
redemption  was  allowed  to  remove  structures 
severable  without  material  injury  to  the 
land.  Taylor  v.  Townsend,  8  Mass.  411,  5 
Am.  Dec.  'l07. 

A  railroad  company  having  a  right  of  way,, 
which  it  abandoned,  was  held  to  retam  title 
to  stone  piers  it  had  erected,  and  removed 
them  eleven  years  later.  Wagner  t".  Cleve- 
land, etc.,  R.  Co.,  22  Ohio  St.  563,  10  Am. 
Rep.  770. 

93.  Capen  i\  Peokham,  35  Conn.  88 ;  Quinby 
V.  Manhattan  Cloth,  etc.,  Co.,  24  N.  J.  Eq. 
260;  Conde  v.  Lee,  55  N.  Y.  App.  Div.  401, 
67  N.  Y.  Suppl.  157  [affirmed  in  171  N.  Y. 
662,  64  N.  E.  1119];  Farrar  v.  Chaufifetete, 
5  Den.   (N.  Y.)   527. 

94.  In  re  De  Falbe,  [1901]  1  Ch.  523,  70 
L.  J.  Ch.  286,  84  L.  T.  Rep.  N.  S.  273,  49 
Wkly.  Rep.  455. 

95.  Hudson  Trust,  etc.,  Inst.  v.  Carr-Cur- 
ran  Paper  Mills  Co.,  58  N.  J.  Pq.  59,  43 
Atl.  418;  General  Electric  Co.  v.  Transit 
Equipment  Co.,  57  N.  J.  Eq.  460,  42  Atl.  101 ; 
Campbell  r.  Roddy,  44  N.  J.  Eq.  244,  14  Atl. 
279,  6  Am.  St.  Rep.  889 ;  Hurxthal  v.  Hurx- 
thal,  45  W.  Va.  584,  32  S.  E.  237. 

9a  Seeger  v.  Pettit,  77  Pa.  St.  437,  18  Am. 
Rep.  452.  And  see  Cubbins  v.  Ayres,  4  Lea 
(Tenn.)   329. 
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sale  is  by  a  lessee  and  the  title  to  the  fixture  is  in  the  lessor  subject  to  a  right  to 
sever,  the  vendee  acquires  only  this  right,  and  not  the  title"  until  after  it  is 
severed.  In  England  it  is  decided  that  such  a  sale  is  not  within  the  statute  of 
frauds,  not  being  a  sale  of  any  interest  in  land  or  a  sale  of  goods,  and  must  take 
the  form  of  a  bargain  and  sale  of  them  as  tixtures.*"  It  is  generally  held  in 
America  that  a  parol  sale  of  fixtures,  part  of  the  realty,  by  the  owner  of  the 
fixture,  is  within  the  statute  and  void,  and  that  to  be  valid  it  must  be  with  the 
foi-malities  prescribed  for  the  sale  of  real  estate.^'  If  by  deed  land  is  sold  on 
which  there  is  a  fixture  part  thereof,  a  parol  exception  of  the  fixture  is  invalid. 
T(;  be  effective  the  exception  must  be  according  to  the  form  requisite  for  the 
exception  of  other  real  estate.^' 

VIII.    FIXTURES  TAKEN  BY  EMINENT  DOMAIN. 

Until   severed,  fixtures  that   are  part   of  the   realty  may  be  considered   in 
estimating  the  value  thereof  if  taken  by  eminent  domain.^ 

IX.   REMEDIES. 

A.  Injunction.  An  injunction  will  issue  to  stay  the  removal  of  a  fixture 
where  the  right  or  the  nature  of  the  article  is  in  dispute  and  the  injury  will  be 
serious.^ 


97.  Lee  r.  Gaskell,  1  Q.  B.  D.  700,  45  L.  J. 
Q.  B.  540,  34  L.  T.  Rep.  N.  S.  759,  24  Wkly. 
Rep.  824;  Hallen  v.  Runder,  1  C.  M.  &  R.  266, 
3  L.  J.  Exch.  260,  3  Tyrw.  959.  So  also  in 
the  English  colonies.  Malmsbury,  etc.,  Co. 
V.  Tucker,  3  Viet.  L.  Rep.  213  (L)  ;  Oswald  c. 
Whitman,  22  Nova  Scotia  13. 

98.  Alabama. —  Johnston  v.  Philadelphia 
Mortg.,  etc.,  Co.,  129  Ala.  515,  30  So.  15. 

Delaware. —  Rice  v.  Adams,  4  Harr.  332. 

Illinois.' — Meyers  v.  Schemp,  67  111.  469. 

Jl/airee.— Trull  v.  Fuller,  28  Me.  545. 

Massachusetts. —  Noble  v.  Bosworth,  19 
Pick.  314. 

New  Hampshire. —  Dudley  v.  Foote,  63 
N.  H.  57,  56  Am.  Rep.  489. 

New  York. —  Leonard  v.  Clough,  133  N.  Y. 
292,  31  N.  E.  93,  16  L.  R.  A.  305  [reversing 
14  N.  Y.  Suppl.  339];  Thayer  v.  Rock,  13 
Wend.  53. 

North  Carolina. —  Home  v.  Smith,  105 
N.  C.  322,  11  S.  E.  373,  18  Am.  St.  Rep.  903. 

Texas. —  Hutchins  v.  Masterson,  46  Tex. 
551,  26  Am.  Rep.  286. 

99.  District  of  Oolumhia. —  Towson.  v. 
Smith,  13  App.  Cas.  48,  parol  exception  of 
fixture  in  sale  of  Ipasehold  is  invalid. 

Eentuclaj. —  David  r.  Eastham,  81  Ky.  116. 

Massachusetts. —  Noble  v.  Bosworth,  19 
Pick.  314. 

Michigan. —  Detroit,  etc.,  R.  Co.  v.  Forbes, 
30  Mich.  165. 

New  York. —  Leonard  v.  Clough,  133  N.  Y. 
292,  31  N.  E.  93,  16  L.  R.  A.  305  [reversing 
14  N.  Y.  Suppl.  339] ;  Lacustrine  Fertilizer 
Co.   V.  Lake  Guano,  etc.,  Co.,  82  N.  Y.  476. 

North  Carolina. — Home  v.  Smith,  105  N.  C. 
322,  11  S.  E.  373,  18  Am.  St.  Rep.  903;  Bond 
V.  Coke,  71  N.  C.  97. 

The  mere  intention  to  sever,  communicated 
to  the  vendee,  is  not  effective  if  the  deed 
contains  no  reservation.  Minhiqnick  i\  Jolly, 
29  Ont.   238   [affirmed  in  26  Out.  App.  42]. 
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But  see  Noble  v.  Sylvester,  42  Vt.  146.  There 
are  cases  to  the  contrary  on  the  ground  that 
the  parol  reservation  is  evidence  of  an  in- 
tention to  convert  the  fixture  into  personalty, 
which,  being  given  eiTect,  excludes  the  fixture 
from  the  deed.  Frederick  v.  Devol,  15  Ind. 
357;  Straw  v.  Straw,  70  Vt.  240,  39  Atl. 
1095;  Noble  v.  Sylvester,  42  Vt.  146.  See 
Fkauds,  Statute  of,  post. 

1.  Williams  v.  Com.,  168  Mass.  364,  47 
N.  E.  115;  Allen  v.  Boston,  137  Mass.  310; 
Edraands  v.  Boston,  108  Mass.  535.  If  on 
leasehold  the  lessee  is  entitled  to  the  value 
thereof.  Livingston  v.  Sulzer,  19  Hun  (N.  Y.) 
375.  Although  a  fixture  is  the  property  of  a 
tenant,  if  its  natural  character  is  land,  its 
value  must  be  so  estimated  in  eminent  do- 
main proceedings.  In  re  Park  Com'rs,  1 
N.  Y.  Suppl.  763.  See,  generally,  Eminent 
Domain,  15  Cyo.  763. 

3.  Camp  V.  Charles  Thaeher  Co.,  75  Conn. 
165,  52  Atl.  953;  Manning  l.  Oaiden,  70  Hun 
(N.  Y.)  399,  24  N.  Y.  Suppl.  70;  Hirsch  v. 
Graves  Elevator  Co.,  24  Misc.  (N.  Y.)  472, 
53  N.  Y.  Suppl.  664,  unless  defendant  gives 
bond. 

Mortgagees. —  An  injunction  will  issue  at 
the  suit  of  the  mortgagee  against  the  mort- 
gagor to  prevent  waste  by  severing  fixtures, 
although  annexed  after  the  execution  of  the 
mortgage,  if  such  severance  will  impair  the 
seciirity,  ar.d  provided  the  other  elements  for 
equitable  interference  are  shown. 

California. —  Pomeroy  r.  Bell,  118  Cal.  635, 
50  Pac.  683  (contract  vendor  is  in  same  posi- 
tion as  a  mortgagor )  ;  Miller  v.  Waddingham, 
91  Cal.  377,  27  Pac.  750,  13  L.  R.  A.  680; 
Laveson  v.  Standard  Soap  Co.,  80  Cal.  245,  22 
Pac.  184,  13  Am.  St.  Rep.  147. 

Illinois. —  Williams  r.  Chicago  Exhibition 
Co.,  188  111.  19,  58  N.  E.  611. 

Maryland. —  Dudley  v.  Hurst,  67  Md.  44, 
8  Atl.  901,  1  Am.  St.  Rep.  368. 
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B.  Intervention.  Parties  in  interest  where  there  is  litigation  as  to  fixtures 
are  allowed  to  intervene  in  jurisdictions  where  intervention  is  recognized.  Thus 
a  mortgagee  of  realty  may  intervene  where  a  vendor  of  a  chattel  is  asking  that 
fixtures  naay  be  sold  to  pay  his  claim,'  or  a  conditional  vendor  of  a  chattel,  where 
a  purchaser  of  realty  claims  a  fixture  against  tlie  owner  of  the  realty,^  or  a  chattel 
mortgagee,  where  one  claims  under  a  mechanic's  lien  as  against  a  mortgagee  of  the 
realty.'' 

C.  Interpleader.  Where  there  are  adverse  claimants  of  a  fixture  that  has 
been  severed  and  it  or  its  proceeds  are  in  the  hands  of  a  defendant  who  is  uncer- 
tain to  whom  to  account  he  may  ask  the  claimants  to  interplead.* 

D.  Replevin.  Fixtures,  actually  connected  with  the  realty,  and  not  person- 
alty by  agreement  or  the  like,  are  not  repleviable  ;'  but  if  not  part  of  the  realty, 
although  attached  to  it,  may  be  replevied.^  Fixtures  that  by  agreement  of  parties 
retain   the   status   of  personalty,   although   seemingly   realty,   are   repleviable.' 


^eio  Jersey. —  Lee  v.  Hubschmidt  Bldg., 
etc.,  Co.,  55  N.  J.  Eq.  623,  37  Atl.  769. 

ffew  Yorl;. —  Cahn  v.  Hewsey,  8  Misc.  384, 
24  N.  Y.  Suppl.  1107,  31  Abb.  N.  Cas.  387. 

If  there  is  a  complete  remedy  at  law 
equity  will  not  interfere  for  injury  to  fix- 
tures. Franks  v.  Cravens,  6  W.  Va.  185. 
And  see,  generally,  Injunctions. 

Insolvency  of  defendant  need  not  be  shov^n. 
Taylor  v.  Collins,  51  Wis.  123,  8  N.  W.  22; 
Northrup  v.  Trask,  39  Wis.  515;  Kimball  v. 
Darling,  32  Wis.  675. 

Vendors. — An  injunction  will  issue  in  favor 
of  a  contract  vendor  of  realty  against  his 
contract  vendee  who  has  annexed  fixtures,  is 
in  default,  and  threatens  to  remove  them. 
Pomeroy  v.  Bell,  118  Cal.  625,  50  Pac.  683; 
Miller  v.  Waddingham,  91  Cal.  377,  27  Pac. 
750,  13  L.  R.  A.  680.  The  rights  of  the  con- 
tract vendor  resemble  those  of  a  mortgagee, 
excepting  that  in  default  of  the  contract 
vendor  he  is  entitled  to  have  his  land,  and 
with  it  what  is  affixed.  His  right  is  inde- 
pendent of  insolvency  of  the  contract  vendee. 
Tavlor  v.  Collins,  51  Wis.  123,  8  N.  W.  22;' 
Northrup  r.  Trask,  39  Wis.  515;  Kimball  v. 
Darling,  32  Wis.  675. 

A  landlord  may  have  an  injunction  re- 
straining a  tenant  from  removing  fixtures 
during  the  term  (Dougherty  v.  Spencer,  23 
111.  App.  357)  or  at  its  termination  (Carlin 
V.  Eitter,  68  Md.  478,  13  Atl.  370,  16  Atl.  301, 
6  Am.  St.  Rep.  4G7 ;  Holmes  c.  Standard  Pub. 
Co.,  (X.  J.  Ch.  1903)  55  Atl.  1107;  Fortescue 
?'.  Bowler,  55  N.  J.  Eq.  741,  38  Atl.  445)  or 
which  he  has  left  upon  the  premises  (Trask 
r.  Little,  182  Mass.  8,  64  N.  E.  206).  A 
wrongful  removal  by  the  tenant  is  not  a 
breach  of  a  covenant  of  seizin  in  a  deed  by 
the  landlord.  See  Covenants,  11  Cyc.  1109 
note  12. 

A  purchaser  at  foreclosure  sale  may  have 
an  iniunotion  against  a  chattel  mortgagee 
wrongfully  claiming  fixtures,  the  removal  of 
which  would  destroy  the  use  of  the  propertv. 
Dudley  r.  Hurst,  67"  Md.  44,  8  Atl.  901,  1  Am. 
St.  Rep.  368.    See,  generally.  Injunctions. 

3.  Swoop  V.  St.  Martin,  110  La.  237,  34 
So.  426. 

4.  Thomson  i:  Smith,  111  Iowa  718,  83 
N.  W.  789,  82  Am.  St.  Rep.  541,  50  L.  R.  A. 
780. 
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5.  Edwards,  etc.,  Luniber  Co.  v.  Rank,  57 
Nebr.  323,  77  N.  W.  765,  73  Am.  St.  Rep. 
514. 

6.  See  for  illustrations  Moore  v.  Smith,  24 
111.  512,  26  111.  392;  Green  v.  Chicago,  etc., 
R.  Co.,  8  Kan.  App.  611,  56  Pac.  136.  See, 
generally,  Intebpleadeb. 

7.  Camp  V.  Charles  Thacher  Co.,  75  Conn. 
165,  52  Atl.  953  (although  capable  of  being 
detached) ;  Simpson  Brick-Press  Co.  r.  Worm- 
ley,  166  111.  383,  46  N.  E.  976  [affirming  61 
111.  App.  460] ;  Brown  v.  Wallis,  115  Mass. 
156  (trade  fixtures).  But  compare  Brearley 
V.  Cox,  24  N.  J.  L.  287;  Roberts  v.  Dauphin 
Deposit  Bank,  19  Pa.  St.  71. 

8.  As  mirrors  attached  to  the  wall  and  es- 
sentially furniture  (Cranston  v.  Beck,  70 
N.  J.  L.  145,  56  Atl.  121) ;  or  buildings  resting 
on  blocks  or  shoes  (Pennybecker  v.  McDou- 
gal,  48  Cal.  IGO;  Page  v.  Urick,  31  Wash. 
601,  72  Pac.  454,  96  Am.  St.  Rep.  924,  in 
this  case  the  building  also  rested  in  part  by 
mistake  on  land  of  another)  ;  or  where  they 
have  been  severed  from  the  realty,  or  if  sev- 
ered tortiously  have  been  attached  to  realty 
(Salter  v.  Semple,  71  111.  430;  Ogden  v.  Stock, 
34  111.  522,  85  Am.  Dec.  332;  Reese  v.  Jared, 
15  Ind.  142,  77  Am.  Dec.  88,  house  wrong- 
fully on  land  of  one  not  a  trespasser,  and 
resting  upon  permanent  foxmdations  is  not 
repleviable;  Central  Branch  R.  Co.  v.  Fritz, 
20  Kan.  430,  21  Am.  Rep.  175,  house  tor- 
tiously moved  from  plaintiff's  land  and  rest- 
ing on  defendant's,  on  stone  foundations; 
Green  v.  Chicago  ,ete.,  R.  Co.,  8  Kan.  App.  611, 
56  Pac.  130,  lathe  severed  from  realty;  Cres- 
son  r.  Stout,  17  Johns.  (N.  Y.)  116,  8  Am, 
Dec.  373;  Roberts  v.  Dauphin  Deposit  Bank, 
19  Pa.  St.  71;  Huebschmann  v.  McHenry,  29 
Wis.  655,  in  this  case  a  house  had  been  tor- 
tiously severed  from  plaintiff's  land  and  an- 
nexed to  defendant's.  It  was  held  that  the 
building  was  repleviable  on  the  ground  that 
defendant  could  not  divest  plaintiff  of  his 
title  by  wrong.  See  Northrup  v.  Trask,  39 
Wis.  515). 

9.  Arkansas. —  Hensley  v.  Brodie,  16  Ark. 
511. 

Delaware. —  Ott  v.  Specht,  8  Houst.  6l,  12 
Atl.  721. 

Illinois. —  Seiberling  v.  Miller,  207  111.  443, 
69  y.  E.  800,  in  this  case  the  parties ,  agreed 
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Eepleviii  being  an  action  to  recover  personal  property,  it  is  necessary  to  allege 
suck  facts  that  if  proven  will  negative  a  presumption  that  the  property  claimed 
is  realty.'"  Replevin  for  fixtures  will  not  lie  if  the  action  would  be  made  the 
means  of  litigating  the  title  to  realty." 

E.  TroveP.  As  in  the  case  of  replevin  trover  does  not  lie  for  a  fixture,  being 
part  of  realty,  although  a  trade  fixture.'^  But  such  an  action  will  lie  if  the 
fixture  be  severed  in  fact,'^  or  if  by  agreement  or  the  nature  of  the  annexation  it 
still  retains  the  status  of  personalty."  Whatever  would  constitute  conversion  of 
personal  property  in  general  will  be  conversion  of  a  fixture  after  it  is  severed. 
A  sale  of  the  realty  to  which  is  a  fixture  belonging  to  a  tenant  is  a  conversion  of 
it  for  which  trover  will  lie.''  Wrongfully  excluding  a  person  from  a  building  in 
which  are  his  fixtures,  or  excluding  him  rightfully  and  refusing  him  access  to 
remove  after  demand,  constitutes  conversion."  Cutting  down  telegraph  poles, 
and  leaving  them  and  the  wire  beside  the  road  is  not  conversion."  It  is  conver- 
sion for  a  landlord  to  threaten  to  get  an  injunction  to  i-estrain  his  tenant  from 
moving  his  fixtures,  and  to  forbid  him  to  remove  them,  when  they  lawfully 
belong  to  the  tenant.'^ 

F/  Trespass  Quare  Clausum  Freg'it.  Trespass  quare  clausum  lies  by  a 
grantee  of  real  estate  against  a  grantor  for  removing  fixtures,  although  the  fix- 
tures are  only  in  the  constructive  possession  of  the  grantee.''  It  also  lies  by  one 
cotenant  against  another  for  the  wrongful  removal  and  destruction  or  appropria- 


that  for  purposes  of  the  suit  the  property 
might  be  regarded  as  severed. 

Iowa. —  Corwin  Dist.  Tp.  v.  Moorehead,  43 
Iowa  46G. 

Kansas. —  Rush  County  v.  Stubbs,  25  Kan. 
322. 

Massachusetts. —  Hartwell  v.  Kelly,  117 
Mass.  23.5. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §  70. 

Code  actions  which  are  substitutes  for 
replevin  may  be  maintained  under  like  cir- 
cumstances. Myriek  v.  Bill,  3  Dak.  284,  17 
N.  W.  268;  Brigham  County  Agricultural 
Assoc.  V.  Rogers,  7  Ida.  63,  57  Pae.  931. 

10.  Chatterton  v.  Saul,  16  111.  149; 
Bridges  v.  Thomas,  8  Okla.  620,  58  Pac.  955. 
But  see  Bearley  ■;;.  Cox,  24  N.  J.  L.  287.  In 
Ellsworth  V.  McDowell,  44  Nebr.  707,  62 
N.  W.  1082,  it  is  said  that  the  fixture  must 
have  been  in  plaintiff's  possession  at  the 
time  of  defendant's  taking. 

11.  Halleck  v.  Mixer,  16  Cal.  574.  But 
Bee  Harlan  v.  Harlan,  15  Pa.  St.  507,  53  Am. 
Dec.  612;  Powell  v.  Smith,  2  Watts  (Pa.) 
126. 

12.  Raddin  v.  Arnold,  116  Mass.  270; 
Gutlirie  v.  Jones,  108  Mass.  191  (even  if  the 
landlord  forbids  and  prevents  the  tenant  from 
removing  it)  ;  Temple  Co.  v.  Penn  Mut.  L. 
Ins.  Co.,  69  N.  J.  L.  36,  54  Atl.  295. 

13.  Hawkins  v.  Hersey,  86  Me.  394,  30  Atl. 
14;  Westgate  v.  Wixon,  128  Mass.  304. 

14.  Maine. —  Fiiield  v.  Maine  Cent.  R.  Co., 
62  Me.  77  (a  temporary  railroad  track)  ; 
Pullen  V.  Bell,  40  Me.  314;  Hilborne  v.  Brown, 
12  Me.  162;  Russell  v.  Richards.  10  Me.  429, 
25  Am.  Dec.  254,  11  Me.  371,  26  Am.  Dec. 
532;  Osgood  V.  Howard,  6  Me.  452,  20  Am. 
Dee.  322. 

Massachusetts.  —  Korbe  v.  Barbour,  130 
Mass.  255;  Doty  v.  Gorham,  5  Pick.  487,  16 
Am.  Dec.  417. 

[IX,  D] 


Minnesota. —  In  Stout  v.  Stoppel,  30  Minn. 
56,  14  N.  W.  268  {approved  in  Shapira  v. 
Barney,  30  Minn.  59,  14  N.  W.  270],  where 
it  is  said  that  trover  ought  to  be  maintain- 
able for  fixtures  by  one  having  the  right  to 
remove  as  against  one  unlawfully  preventing 
him,  and  that  the  common-law  distinctions 
as  to  forms  of  action  are  not  serviceable  under 
the  modern  theory  of  practice. 

IVfiw  Hampshire. —  Dame  v.  Dame,  38  N.  h. 
429,  75  Am.  Dec.  195. 

JVew  Jersey. —  Pope  v.  Shinkle,  45  N.  J.  L. 
39. 

New  York. —  Smith  v.  Benson,  1  Hill  176. 

Ohio. —  Wagner  v.  Cleveland,  etc.,  R.  Co., 
22  Ohio  St.  563,  10  Am.  Rep.  770. 

Vermont. —  Straw  v.  Straw,  70  Vt.  240,  39 
Atl.  1095. 

See  23  Cent.  Dig.  fit.  "  Fixtures,"  §  69. 

15.  Smyth  v.  Stoddard,  203  111.  424,  67 
N.  E.  980,  96  Am.  St.  Rep.  314;  Bireher  v. 
Parker,  43  Mo.  443;  Burk  v.  Baxter,  3  Mo. 
207. 

16.  Temple  Co.  v.  Penn  Mut.  L.  Ins.  Co., 

69  N.  J.  L.  36,  54  Atl.  295 ;  Smusch  v.  Kohn, 
22  Misc.  (N.  Y.)  344,  49  N.  Y.  Suppl.  176.  It 
is  not  conversion  for  a  landlord,  after  the  ex- 
piration of  the  term,  to  refuse  the  tenant 
access,  but  it  is  during  a  term  which  the  land- 
lord wrongfully  claims  is  ended.  Watts  v. 
Lehman,  107  Pa.  St.  106;  Darrah  ».  Baird, 
101  Pa.  St.  265.     And  see  Straw  v.  Straw, 

70  Vt.  240,  39  Atl.  1095. 

17.  American  Union  Tel.  Co.  v.  Middleton, 
80  N.  Y.  408. 

18.  Vilas  V.  Mason,  25  Wis.  310. 

19.  Langhorn  v.  Buchanan,  62  N.  H.  657; 
Wadleigh  v.  Janvrin,  41  N.  H.  503,  77  Am. 
Dec.  780.  So  by  a  purchaser  at  an  execution 
sale  against  the  debtor  who  removed  fixtures 
after  the  sale.  Goddard  v.  Chase,  7  Mass. 
432. 
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tion  to  his  sole  use  of  the  materials  constitntiiig  a  fixture  and  belonging  to  the 
common  property.^ 

G.  Trespass  De  Bonis  AsportatiS.  There  may  be  trespass  quare  clausum 
for  breaking  and  entering,  and  if  the  act  be  not  continuous,  but  interrupted  so 
that  the  possession  may  vest  in  the  landowner,  thei-e  may  also  be  trespass  de  honis 
asportatis  if  the  fixtures  severed  be  carried  away.^^ 

H.  Ejectment.  If  plaintiff  recovers  land  in  ejectment  he  is  entitled  to  the 
fixtures.^  If  one  tenant  in  common  erects  a  house  on  or  aflixes  machinery  to  the 
common  property,  the  other  if  excluded  therefrom  may  maintain  ejectment.^^ 

I.  Distress.  Things  annexed  to  tlie  freehold  canno';  be  distrained,  because 
they  cannot  be  taken  away  without  doing  damage  to  the  freehold  ;^*  nor  can  fix- 
tures oonstnictively  annexed  be  distrained.^^  But  if  slightly  attached  in  fact, 
removable  by  tenant,  and  capable  of  being  restored,  fixtures  may  be  taken  under 
a  distress.*" 

J.  Seizure  and  Sale  on  Execution.''  Fixtures  that  have  become  part  of 
the  realty  and  the  cliaracter  of  wliich  is  not  affected  by  agreement,  or  by  the 
right  of  removal  being  in  one  party  and  the  title  to  the  realty  being  in  another, 
as  a  general  rule,  cannot  be  taken  under  a  fieii  facias.^  Fixtures  temporarily 
severed,  but  still  part  of  the  realty  until  the  election  of  the  owner  of  the  realt}', 
are  within  the  rnle.^'  But  trade  fixtures,  removable  by  a  tenant,  although  affixed 
to  the  realty,^  and  fixtures  the  status  of  which  as  personalty  has  been  preserved 


20.  Svmoi;d9  r.  Harris,  51  Me.  14,  81  Am. 
Dec.  553;  Maddox  t.  Goddard,  15  Me.  218,  33 
Am.  Dec.  604. 

21.  Barnes  i'.  Burt,  38  Conn.  541;  Wad- 
leigh  V.  Janvrin,  41  N.  H.  503,  77  Am.  Dec. 
780;  American  Union  Tel.  Co.  r.  Middleton, 
80  N.  Y.  408;  Hackett  v.  Amsden,  57  Vt.  432. 
Defendant  ran  its  ears  against  plaintiff's 
house,  and  lie  sued  for  trespass  to  personalty 
in  Missouri.  The  house  was  in  Nebraska.  It 
was  contended  that  the  injury  was  to  realty 
and  that  the  action  was  local.  But  it  appear- 
ing that  the  house  was  built  by  a  licensee  and 
was  personalty  the  action  was  maintained. 
Gregg  V.  Union  Pac.  R.  Co.,  48  Mo.  App.  494. 
Trespass  for  severing  and  carrying  away  fix- 
tures see,  generally,  Tbespass. 

22.  McMinn  v.  Mayes,  4  Cal.  209.  In  Penn- 
sylvania he  is  entitled  to  all  machinery,  fast 
or  loose,  necessary  to  work  the  premises,  as 
a  mine.  Ege  v.  Kille,  84  Pa.  St.  333.  See 
Ejectment,  15  Cyc.  16. 

23.  Hill  r.  Hill,  43  Pa.  St.  521 ;  Crest  v. 
Jack,  3  Watts  (Pa.)  238,  27  Am.  Dec.  353. 

34.  Reynolds  x.  Shuler,  5  Cow.  323;  Simp- 
son V.  Hartopp,  Willes  512. 

25.  Liford's  Case,  11  Coke  466;  Wistow's 
Case  iciied  in  Place  r.  Fagg,  7  L.  J.  K.  B. 
0.  S.  195,  4  M.  &  R.  277,  280]. 

26.  Furbush  v.  Chappell,  105  Pa.  St.  187. 

27.  In  this  connection  generally  will  be 
understood  seizure  and  sale  under  a  writ 
directing  the  officer  to  satisfy  the  judgment 
out  of  the  debtor's  goods  and  chattels. 

28.  Delaware. —  Taylor  r.  Plunkett,  4  Pen- 
new.  467,  56  Atl.  384. 

lUmois.—  OS  V.  Finkelstein,  200  111.  40, 
65  N.  E.  439  [affirming  100  111.  App.  14] ; 
Titus  V.  Ginheimer,  27  111.  462;  Titus  v.  Ma- 
bee,  25  111.  257;  Moore  v.  Cunningham,  23 
111.   328. 

Michigan. —  McAuliflFe  v.  Mann,  37  Mich. 
539. 


Pennsylvania. —  Mitchell  v.  Freedley,  10 
Pa.  St.  198,  in  this  case  the  owner  of  the 
fixture  and  of  the  realty  agreed  to  the  seiz- 
ure and   sale. 

United  States. —  Friedly  v.  Giddinps,  119 
Fed.  438  {affirmed  in  128  Fed.  355,  63  C.  C.  A. 
85,  Co  L.  R.  A.  327],  in  which  case  the  officer 
had  seized  the  main  belt  of  a  large  marble 
mill  under  a  writ  of  attachment,  and  not  by  a 
fieri  facias  under  the  practice  in  New  Eng- 
land. But  the  principle  is  the  same.  The 
belt  was  part  of  the  realty  of  the  owner  of 
the  belt.  It  was  held  that  it  could  not  be 
taken  under  a  writ  of  attachment. 

England. —  Winn  i\  Ingilby,  5  B.  &  Aid. 
625,  1  D.  &  R.  247,  7  E.  C.  L.  341 ;  Place  v. 
Fagg,  7  L.  J.  K.  B.  O.  S.  195,  4  M.  &  E. 
277. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §  59. 
See  also  Attachment,  4  Cvc.  727  note  35. 

29.  Illinois. —  Moore  v.  Cunningham,  23 
111.  328. 

Indiana. —  TafFe  v.  Warniek,  3  Blackf.  Ill, 
23  Am.  Dec.  383. 

lovxi. — -Dubuque  Cong.  Soc.  v.  Fleming,  11 
Iowa  533,   79  Am.   Dec.   511. 

Pennsylvania. —  Voorhis  v.  Freeman,  2 
Watts  &  S.  116,  37  Am.  Dec.  490.  And  see 
Rogers  f.  Gillinger,  30  Pa.  St.  185,  72  Am. 
Dec.   694. 

^yisconsin. —  Krueger  v.  Pierce,  37  Wis. 
269,  constructive  annexation  before  annexa- 
tion in  fact. 

England. —  Liford's  Case,  11  Coke  465. 

See  23  Cent.  Dig.  tit.  "  Fixtures,"  §§  58,  59. 

30.  California. —  McNally  v.  Connolly,  70 
Cal.  3,  11  Pac.  320. 

Indiana. —  State  v.  Bonham,   18  Ind.   231. 

Pennsylvania. —  Kile  v.  Gilboner,  114  Pa. 
St.  381,-7  Atl.  154  (sheriff  need  not  take 
actual  possession  but  may  sell  the  tenant's 
right,  title,  and  interest)  ;  Heflfner  v.  Lewis, 
73  Pa.   St.  302;  Hey  v.  Bruner,   01  Pa.  St. 
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by  agreement  or  otherwise,'^  may  be  taken  on  execution.  If  the  tenant  had  no 
right  to  remove  tlie  fixtures  or  has  forfeited  his  right  tliey  may  not  be  taken  on 
execution.     The  right  of  the  landlord  is  paramount.^^ 

K.  Legal  Actions  by  MoPtg-agees.  As  legal  remedies,  such  as  trespass, 
trover,  replevin,  and  the  like,  are  founded  upon  possession  and  in  a  sense  upon 
the  legal  title,  it  follows  that  whether  the  mortgagee  can  maintain  sucli  remedies 
depends  upon  the  effect  of  the  mortgage  upon  the  legal  title,  and  upon  whether 
at  the  time  of  the  injury  he  was  in  possession  or  had  the  right  of  possession.  In . 
those  states  where  the  legal  title  is  in  the  mortgagee  it  generally  is  held  that  he 
may  maintain  legal  actions  for  injuries  to  fixtnres.^^  In  those  states  where  the 
mortgagee  of  real  estate  has  only  a  lien  thereon,  until  foreclosure  of  the  mort- 
gage he  has  not  such  a  legal  interest  in  the  land  and  fixtures  as  will  enable  him  to 
maintain  legal  actions  for  injuries  to  or  for  severing  fixtures.^ 

X.  Criminal  prosecutions. 

Under  some  circumstances  fixtures  may  be.  the  subject  of  larceny,^^  and  an 
indictment  will  sometimes  lie  for  their  malicious  injury.^* 

XL  Statutes. 

A.  In  General.  Legislation  in  the  United  States  concerning  iixtnres  is 
direct  and  indirect.  Such  legislation  as  expressly  classilies  and  defines  property, 
including  fixtures,  may  be  called  direct.  It  is  found  in  Louisiana,  California,  and 
other  so-called  code  states,^'  and  a  few  fragmentary  enactments  exist  elsewhere.^ 
A  few  states  have  special  legislation  for  the  purpose  of  taxation,  as  Riiode 
Island.^'     In  a  few  there  is  a  provision  defining  the  right  of  tenants  to  remove 


87;  Church  v.  Griffith,  9  Pa.  St.  117,  49  Am. 
Dec.  548 ;  Lemar  v.  Mills,  4  Watts  330. 

Tennessee. —  Pillow  v.  Love,  5  Hayw.   109. 

England. —  Poole's  Case,  1   Salk.  368. 

Such  fixtures  are  likewise  subject  to  at- 
tachment see  Attachment,  4  Cyc.  556  note 
32. 

31.  Broaddus  v.  Smith,  121  Ala.  335,  26 
So.  34,  77  Am.  St.  Rep.  61;  Test  r.  Robinson, 
20  Ind.  251;  State  r.  Bonham,  18  Ind.  231; 
Fifield  V.  Maine  Cent.  R.  Co.,  62  Me.  77. 

32.  Friedlander  v.  Rider,  30  Nebr.  783,  47 
N.  W.  83,  9  L.  R.  A.  700.  See  Executions, 
17  Cyc.  945,  946. 

33.  Alabama. —  Nelson  v.  Howison,  122 
Ala.  573,  25  So.  211. 

California. —  Sands  v.  Pfeififer,  10  Cal.  258, 
replevin  by  purchaser  at  foreclosure  sale. 

Connecticut. —  McKelvey  v.  Creevey,  72 
Conn.  464,  45  Atl.  4,  77  Am.  St.  Rep.  321. 

Illinois. —  Ballou  v.  Jones,  37  111.  95,  re- 
plevin. 

Maine. —  Smith  v.  Goodwin,  2  Me.  173, 
trespass  quare  clausum. 

Massachusetts. —  Gooding  v.  Shea,  103 
Mass.  360,  4  Am.  Rep.  563  (trespass  quare 
clausum  denied  a  mortgagee  who  was  not  in 
possession  and  did  not  have  right  of  pos- 
session) ;  Cole  1.  Stewart,  11  Cush.  181 
(trespass    quare    clausum). 

yfu?  York. —  Reynolds  r.  Shuler,  5  Cow. 
323  (trover  by  mortgagee  in  possession)  ; 
Cresson  v.  Stone,  17  Johns.  116,  8  Am.  Dec. 
373    (replevin  by  mortgagee  in  possession). 

Pennsylvania. — 'Roberts  r.  Dauphin  De- 
posit Bank,  19  Pa.  St.  71.  tresna^s  on  the 
case  against  one  severing  fixtures. 
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England. — 'Holland  v.  Hodgson,  L.  R.  7 
C.  P.  328,  41  L.  J.  C.  P.  146,  26  L.  T.  Rep. 
N.  S.  709,  20  Wkly.  Rep.  990. 

See  23  Cent.  Dig.  tit.  "Fixtures,"  §§  68, 
70. 

34.  Cooper  v.  David,  19  Conn.  556  (al- 
though in  severing  the  fixtures  the  mortgagor 
designed  to  impair  the  security)  ;  Clark  v, 
Reyburn,  1  Kan.  281;  Moore  r.  Moran,  64 
Nebr.  84,  89  N.  W.  629  (replevin  denied; 
the  remedy  is  an  injunction  to  stay  waste)  ; 
Triplett  v.  Parmalee,  16  Nebr.  649,  21  N.  W. 
403;  Kircher  v.  Schalk,  39  N.  J.  L.  335 
(mortgagor  may  not  maintain  replevin).  See 
Turrell  v.  Jackson,  39  N.  J.  L.  329,  holding 
that  he  may  sue  in  trespass  on  the  case. 

In  New  York  Van  Pelt  v.  McGraw,  4 
N.  Y.  110,  trespass  on  the  case  was  held 
proper. 

35.  See,  generally.  Larceny. 

36.  See,   generally.   Malicious   Mischief. 

37.  See  supra,  I. 

38.  "  Carpets  and  carpeting,  stoves  and 
funnels  belonging  thereto,  are  not  real  estate 
and  do  not  pass  by  a  deed  thereof."  Me.  Rev. 
St.  (1903)  c.  75,  §  1.  In  Rhode  Island  ma- 
chinery, gas-fixtures,  kettles,  and  vats  in 
factories  are  real  estate  if  they  belong  to 
the  owner  of  the  estate  to  which  they  are 
attached,  and  personal  estate  if  they  belong 
to  some  person  other  than  such  owner,  and 
as  such  personal  estate  shall  be  considered 
in  assigning  dower  and  attachments,  and  in 
other  eases  excent  for  taxation,  when  they 
are  rpil  estate  if  on  nronerty  of  the  owner. 
R.  L  Gen.  Laws,  c.  200,  §§  1,'2;  c.  45,  §  3. 

39.  R.  I.  Gen.  St.  c.  45,  §  11. 
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fixtures.^  A  provision  making  the  stealing  or  malicious  injury  of  fixtures  a 
crime  is  usual."  Such  legislation  as  provides  for  recording  conditional  sales, 
leases,  and  mortgages  of  personal  property  may  be  called  indirect.  Originally 
intended  to  protect  improvident  buyers  on  tlie  instalment  plan,  these  statutes 
affect  the  rights  of  buyers  of  maciiinery  and  other  articles  to  be  affixed  to  realty 
and  the  real  mortgagees.  Unless  these  conditional  sales  are  recorded  they  arc  not 
effective  as  against  mortgagees  or  vendees  of  the  realty  in  the  absence  of  actual 
notice.  These  statutes  resemble  each  other  and  it  has  seemed  convenient  to  give 
a  representative  sample  of  one,  with  references  to  states  having  a  like  statute.*^ 

B.  Conditional  Sales  of  Goods  and  Chattels.  "Except  as  otherwise 
provided  in  this  article,  all  conditions  and  reservations  in  a  contract  for  the  con- 
ditional sale  of  goods  and  chattels,  accompanied  by  immediate  delivery  and  con- 
tinued possession  of  the  thing  contracted  to  be  sold,  to  the  effect  that  tlie  owner- 
ship of  such  goods  and  chattels  is  to  remain  in  the  conditional  vendor  or  in  a 
person  other  than  the  conditional  vendee,  until  they  are  paid  for,  or  until  the 
occurrence  of  a  future  event  or  contingency  shall  be  void  as  against  subsequent 
purchasers,  pledgees,  or  mortgagees  in  good  faith,  and  as  to  them  the  sale  shall  be 
deemed  absolute,  unless  such  contract  of  sale,  containing  such  conditions  and 
reservations,  or  a  true  copy  thereof  be  filed  as  directed  in  this  article."  ^^ 

C.  Tenants'  Fixtures.  "  A  tenant  may  remove  from  the  demised  premises 
at  any  time  during  the  continuance  of  Ins  term,  anything  affixed  thereto  for  the 
purpose  of  trade,  manufacture,  ornament  or  domestic  use,  if  the  removal  can  be 
effected  without' injury  to  tlie  premises,  unless  the  thing  done  has,  by  the  manner 
in  which  it  is  affixed,  become  an  integral  part  of  the  premises."  ** 

D.  Attachment  of  Fixtures  by  Judicial  Process.  In  a  few  states  pro- 
vision is  made  for  the  attachment  of  fixtures  by  judicial  process  by  filing  a 
description  of  the  property  attached  in  a  specified  office.*^ 


FLAG.     See  Evidence.^ 

Flag  captain,     a  subordinate  officer  of  a  vessel  who  assumes  the  character 
and  duties  of  captain  only  on  special  occasions.' 

Flagging.     One  species  of  pavement,  to  wit,  a  paving  with  flat  stone.*     The 

40.  See  infra,  XI,  C.  confined     to     trade     fixtures)  ;     Mass.     Rev. 

41.  See,  generally,  Laecbnt;  Malicious  Laws  (1902),  c.  134,  §  10  (confined  to  life- 
MiscHlEP.  tenants,  who  also  may   dispose  of  their  fix- 

42.  See  infra,  XI,  B.  tures   by   will);    Mont.    Civ.    Code,    §    1406; 

43.  N.  Y.  Laws  (1897),  c.  418,  §  112.  A  N.  D.  Code,  §  3492;  Okla.  Code,  §  4183; 
similar  provision  is  found  in  Ala.  Civ.  Code  S.  D.  Civ.  Code,   §  899. 

(1896),  §  1017;  Ariz.  Rev.  St.  (1887)  §  2365;  45.  Conn.  Gen.   St.    (1902)    §   831.     There 

Mills  Annot.  St.  Colo.    (1891)    §   385;   Conn.  is    also   a   provision   in    Connecticut   for    at- 

Gen.  St.   (1902)    §§  4864,  4865;  Fla.  Rev.  St.  taching    electric    fixtures    of    companies    en- 

(1892)    §§   1981,   1983;   Ga.  Code,   §§   1955a,  gaged    in   distributing   electricity.      Gen.    St. 

1959;    Burns   St.   Ind.    (1901)    §    6638;    Mc-  §  832. 

Lean    Code    Iowa     (1888),    §§    3093,    3094;  1.  See  16  Cyc.  920. 

Me.  Rev.  St.    (1903)    c.  113,  §  5;  Mass.  Rev.  2.  Arfridson  v.  Ladd,  12  Mass.  173,  175. 

Laws    (1902),   c.    198,    §§    11-13;    Minn.   St.  3.  It  is  a  paving  with  flat  stones,  and  is 

(1894)    §§  4148-4153;   Mo.   Rev.   St.    (1899)  more  peculiarly  adapted  and  generally  used 

§§  3412,  3414;  Nebr.  Comp.  St.  c.  32,  §  26;  in  paving  the  sidewalks,  or  that  part  of  the 

N.  H.  Pub.  St.  c.  140,  §§  23-26;  N.  J.  G^n.  street  set   apart  for  the  use  of  pedestrians, 

St.  p.  891;  N.  Y.  Laws  (1897),  c.  418,  §  112;  and  perhaps  it  may  be  suitable  in  some  cases 

N.   C.  Code,   §   1275;   Bates  Annot.  St.  Ohio  for  carriageways;    but,  wherever  used,   it   is 

(4155)  ;  Okla.  St.   (1903)   §  4179;  R.  I.  Gen.  a  pavement,  and  a  relaying  of  flags  is  a  pav- 

Laws,  c.  187,  §§  57,  58;  Tenn.  Laws   (1899),  ing  of  the  portion  of  the  street  so  reflagared. 

c.  15;  Sayles  St.  Tex.  §§  2549,  3327;  Pollard  In  re  Phillips,   60  N.   Y.   16,   21.     See   also 

Code  Va.   (1904)    §  2462;  Pierce  Code  Wash.  53  &  54  Vict.  c.  54,  §  4. 

§   6547;   W.   Va.   Code    (1899),   c.  74,    §   3;  "Flagged,"    as   used   in   an   ordinance   re- 

Wyo.  Rev.  St.    (1899)    §  2837.  quiring  the  removal  of  snow  from  sidewalks 

44.  Ida.  Civ.  Code,  §  2385.  A  similar  except  on  streets  which  have  not  been 
provision  is  found  in  Dak.  Code,  §  3206 ;  Ga.  "  flaggecl "  see  New  York  v.  Brown,  27  Misc. 
Civ  Code,  §  3120  (see  Wright  v.  Dubignon,  (N.  Y.)  218,  220.  57  N.  Y.  Suppl.  742  [citing 
114  Ga.  765,  40  S.  E.  747,  57  L.  R.  A.  669,  In  re  Garvey,  77  N.  Y.  523]. 

[XI,  D] 
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term  "flagging"  has  also  been  defined  to  be  a  pavement  of  flag  stones.*     (See, 
generally,  Municipal  Coepoeations.) 

Flagman.    See  Kaileoads. 

Flange.     An  external  or  internal  rib,  or  rim,  for  strength.^ 

Flanking.  In  shipping,  simply  permitting  a  tow  to  float  down  stream  with 
the  current  along  the  channel,  without  any  assistance  from  the  towboat,  which  in 
fact,  instead  of  propelling  the  tow,  controls  its  movements  by  reversing  its 
engines  and  backing  with  such  speed  as  will  give  to  it  the  control  of  the  tow 
witliout  overcoming  entirely  the  force  of  the  current.' 

Flash  check.  A  check  drawn  upon  a  banker  by  a  person  who  has  no 
funds  at  the  banker's,  and  knows  that  such  is  the  case.'  (See,  generally,  Commee- 
ciAL  Papee.) 

Flat.*  Shallow,  or  shoal  water ; ''  land  covered  by  the  water  at  high  tide, 
and  left  bare  at  low.'"  As  an  adjective,  having  an  even  and  horizontal  surface, 
or  nearly  so,  without  marked  prominences  or  depressions."  (See,  generally, 
Navigable  Watees  ;  Public  Lands  ;  Watees.) 

Flattery.  An  efl^ort  to  influence  anotlier  by  use  of  false  or  excessive 
praise ;  insincere,  complimentary  language  or  conduct.'^ 

FLAX.'^  The  skin  or  fibrous  part  of  the  flax  plant,  when  broken  and  cleaned 
by  liatcheling  or  combing  ; "  grain. '^ 

FLAX-MILL.     a  mill  or  factory  where  flax  is  spun  or  linen  manufactured." 

Flaxseed.  An  article  used  as  food  for  man  and  beast."  (See  Flax; 
Flax-Mill.) 

Fleece.  The  coat  of  wool  that  covers  a  sheep,  or  that  is  shorn  from  a  sheep 
at  one  time.'^ 

Flee  from  justice.     To  leave  one's  home  or  residence  or  known  place  of 


4.  Roanoke  v.  Harrison,  (Va.  1894)  19 
S.  E.   179,  180. 

5.  Webster  Int.  Diet. 

"  Flange  "  or  "  safety  "  coupling  see  Free- 
berg  V.  St.  Paul  Plow-Works,  48  Minn.  99, 
107,  50  N.  W.  1026. 

"  Flange  wheels "  see  Cottam  v.  Guest,  6 
Q.  B.  D.  70,  73,  45  J.  P.  95,  50  L.  J.  Q.  B. 
174,  29  Wkly.  Eep.  305. 

6.  The  George  Shiras,  61  Fed.  300,  301,  9 
C.  C.  A.  511. 

7.  Black  L.  Diet. 

8.  As  part  of  a  house  see  Hudson  v.  Cripps, 
[1896]  1  Ch.  265,  269,  60  J.  P.  393,  65 
L.  J.  Ch.  328,  73  L.  T.  Eep.  N.  S.  741,  44 
Wkly.  Eep.  200. 

When  used,  as  an  adjective,  in  a  statement 
that  bonds  are  sold  "  flat,"  it  means  that  they 
are  sold  for  a  price  which  includes  accrued  in- 
terest. Hemenway  r.  Hemenway,  134  Mass. 
446,  448. 

9.  Stanuard  v.  Hubbard,  34  Conn.  370,  376, 
where  it  is  said :  "  This  word  itself  is  ob- 
viously one  which  may  be  used  in  different 
senses,  but  in  this  statute  it  is  confined  to 
some  place  or  places  within  a  river,  cove, 
creek,  or  harbor  where  fish  may  be  taken.  It 
implies,  therefore,  that  it  must  be  a  place 
more  or  less  under  water.  It  is  frequently 
used  by  nautical  men  to  distinguish  it  from 
the  channel  of  a  river  or  harbor,  and  in  this 
sense,  while  it  includes  the  idea  of  being 
under  water,  it  is  used  as  descriptive  of  a 
place  not  navigable  with  safety  by  ordinary 
vessels,  on  account  of  the  shallo\vness  of  the 
water." 

10.  .Jones  r.  Janney,  8  Watts  &  S.  (Pa.) 
436,  443,  42  Am.  Dec.  309. 

Compared  with  the  terms  "  beach,"  "  shore," 


and  "  strand  "  ( see  Doane  v.  Willcutt,  5  Gray 
(Mass.)  328,  335,  66  Am.  Dec.  369),  and 
with  the  word  "  shore  "  ( see  Storer  v.  Free- 
man, 5  Mass.  435,  439,  4  Am.  Dec.  155)'. 

11.  Webster  Int.  Diet. 

"  Flat  steel  wire,  or  sheet  steel  in  strips  " 
see  U.  S.  V.  Wetherell,  65  Fed.  987,  13 
C.  C.  A.  264.  See,  generally.  Customs 
Duties. 

12.  Hall  V.  State,  134  Ala.  90,  119,  32  So. 
750;  Suther  v.  State,  118  Ala.  88,  93,  24 
So.   43. 

13.  Flax,  hemp,  and  jute,  and  manufac- 
tures thereof  see  16  Cyc.  1123. 

14.  Webster  Int.  Diet. 

15.  State  V.  Cowdery,  79  Minn.  94,  99,  81 
N.  W.  750,  48  L.  E.  A.  92,  as  used  in  a  stat- 
ute relating  to  the  storage  of  grain. 

16.  Webster  Int.  Diet. 

"Flax  factory"  in  an  insurance  policy  see 
Aurora  F.  Ins.  Co.  v.  Eddy,  55  111.  213,  221. 

17.  "After  it  [flaxseed]  has  been  ground 
and  the  oil  largely  extracted,  the  residuum 
is  the  '  oil  cake '  known  to  commerce,  which 
is  largely  if  not  exclusively  used  as  food  for 
cattle  and  other  beasts,  and  is  highly  nutri- 
tious. This  being  so,  flaxseed  comes  within, 
to  an  extent  at  least,  the  definition  of  grain 
given  by  Mr.  Webster;  that  is,  it  is  an  article 
used  as  food  for  man  and  beast."  Hewitt  «. 
Watertown  F.  Ins.  Co.,  55  Iowa  323,  324, 
7  N.  W.  596,  39  Am.  Rep.  174. 

18.  Century  Diet. 

Fleece  of  mortgaged  sheep  see  6  Cyc.  note 

"  Fleeces  "  as  used  in  an  exemption  statute 
see  Brackett  v.  Watkins,  21  Wend.  (N.  Y.) 
68,  69;  Hall  i:.  Penney,  11  Wend.  (N.  Y.)  44. 
45,  25  Am.  Dec.  601. 
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abode,  with  intent  to  avoid  detection  or  punishment  for  some  public  offense.'* 
(See,  generally.  Criminal  Law  ;  Exteadition.) 

Fleeting.     Passing  rapidly  ;  hastening  away  ;  transient ;  not  durable.* 

FLEE  TO  THE  WALL.     See  Homicide. 

Fleet  prison.  Formerly  in  England  the  prison  of  the  court  of  chancery 
and  of  the  court  of  common  pleas.^' 

,  Flesh,     a  term  whicli  may  include  both  live  flesh  and  dead  flesh.'^ 

Flight.  The  act  of  one  under  accusation,  who  evades  the  law  by  voluntarily 
"withdrawing  himself.'*  (Flight:  As  Ground  For  Divorce,  see  Divoece.  Evi- 
dence of,  see  Criminal  Law.     See,  generally,  Criminal  Law.) 

FLOAT.  In  land-grant  law,  a  term  used  to  indicate  a  certain  quantity  out 
of  a  larger  quantity  of  land  ;  ^  a  certiticate  authorizing  the  entry,  by  the  holder, 
of  a  certain  quantity  of  land.^  In  the  lumber  trade,  two  or  more  rafts  attached 
together,  prepared  by  proper  fastenings  and  suitable  arrangement  to  withstand 
the  winds  and  waters.^'  In  manufacturing,  a  defect  caused  by  the  warp  not 
being  woven  into  the  clotli,  and  the  weft  passing  underneath  the  warp  instead  of 
being  woven  into  the  warp.^     (See,  generally.  Logging  ;  Public  Lands.) 

Floatable  stream,  a  stream  used  for  floating  logs,  rafts,  etc.^'  (See, 
generally.  Logging  ;  Navigable  Waters.) 

Floating  charge.     See  Corporations.^' 

Floating  debt.     See  Floating  Indebtedness. 

FLOATING  domicile.     See  Domicile.'" 

Floating  elevator,     a  boat  equipped  with  a  grain  elevator.^' 

FLOATING  INDEBTEDNESS.  As  applied  to  mpnicipal  corporations,  that  mass 
of  lawful  and  valid  claims  against  the  corporation,  for  the  payment  of  which 
there  is  no  money  in  the  corporate  treasury  specifically  designed,  nor  any  taxation 
or  other  means  of  providing  money  to  pay,  particularly  provided.'^  (See,  gener- 
ally. Municipal  Corporations.) 

FLOATING  LOGS.     See  Logging. 

Floating  policy.     See  Fire  Insurance. 

FLOATING    SECURITY.     A  term  applied  to  a  species  of  debentures  under 

19.  U.    S.    V.   O'Brian,   27    Fed.    Cas.   No.  24.  Minneapolis,  etc.,  R.  Co.  v.  Duluth,  etc., 
15,908,    3   Dill.    ,381,    383,   construing  a   pro-  R.  Co.,  45  Minn.  104,  110,  47  N.  W.  464. 
Viso  in  a,  statute  that  the  bar  or  the  limita-           25.  Marks   v.    Dickson,   20   How.    (U.    S. ) 
tion    shall    not    "  extend    to    any    person    or  501,  504,  15  L.  ed.  1002. 

persons  fleeing  from  justice."     See  also  State  26.  Tome  v.  Four  Cribs  of  Lumber,  24  Fed. 

r.  Washburn,  48  Mo.  240,  241;  Ex  p.  Swear-  Cas.  No.  14,083,  Taney  533. 

ingen,  13  S.  C.  74,  76.  27.  Smith  v.  Walton,  3  C.  P.  D.  109,  110, 

20.  Century  Diet.  47  L.  J.  M.  C.  45,  37  L.  T.  Rep.  N.  S.  437. 
Fleeting  or  evanescent. —  In  Fritz  v.  Hob-  28.  Black  L.  Diet,    [oiting  Moore  f.  San- 
son,  14   Ch.   D.   542,   556,   49   L.  J.   Ch.   321,  borne,  2  Mich.  519,  524,  59  Am.  Dec.  209] 

42  L.  T.  Rep.  N.  S.  225,  28  Wkly.  Rep.  459,  29.  See  10  Cyc.  1168. 

Fry,     J.,     in     speaking    of    the     expression,  30.  See  14  Cyc.  841. 

"  lastly  .  .     the  injury  must  be  shewn  to  be  31.  Budd  r.  New  York,  143  U.  S.  517,  529, 

of    a.    substantial    character,    not    fleeting   or  12  S.  Ct.  468,  36  L.  ed.  247,  where  the  court 

evanescent,"    said ;     "  What    is   the   meaning  said :       "  Floating    elevators    are    primarily 

of  those  words,  '  fleeting  or  evanescent '  ?     It  boats.      Some    are    scows,    and    have    to    be 

is  not,  perhaps,  easy  to  answer  the  question,  towed  from'  place  to  place,  by  steam  tugs; 

but   it  appears   to   me   that   nothing   can   be  but  the  majority  are  propellers."  . 

deemed  to  be  fleeting  or  evanescent  which  re-  A   floating    elevator,    constructed    from    a 

suits    in    substantial    damage,   and   that   the  canal  boat  upon  which  had  been  built  an  ele- 

question,    therefore,    is    to    be    answered    not  vating  apparatus  for  hoisting  grain,  is  a  ship 

by  time,  but  by  the  efTects  upon  the  plaintiff."  or  vessel.     The  Hezekiah  Baldwin,   12   Fed. 

See  also  Benjamin  v.  Storr,  L.  R.  9  C.  P.  400,  Cas.  No.  6,449,  8  Ben.  556. 

407,  43  L.  J.  C.  P.  162,  30  L.  T.  Rep.  N.  S.  32.  Huron  v.  Second  Ward  Sav.  Bank,  86 

362,  22  Wkly.  Rep.   631.  Fed.  272,  276,  277,  30  C.  C.  A.  38,  49  L.  R.  A. 

21.  Wade  v.  Wood,  1  C.  B.  462,  463,  50  534  [citing  People  v.  Wood,  71  N.  Y.  371, 
E.   C.  L.  462.  374].     See  also  State  v.  Faran,  24  Ohio  St. 

22.  Com  f.  Horn,  2  Pa.  Dist.  487,  488.  13  536,  541;  German  Ins.  Co.  v.  Manning,  95 
Pa.  Co.  Ct.  164,  construing  an  act  prohibiting  Fed.  597,  610;  Mass.  Pub.  St.  (1882)  p.  1290. 
the  sale  of  unwholesome  flesh,  etc.  "Floating   debt"   only  includes   the   "  un- 

" Flesh  gained"  see  Winch  v.  Baldwin,  68  paid,  legally  authorized  obligations  of  the 
Iowa  764,  768,  28  N.  W.  62.  village."    Cooke  v.  Saratoga  Springs,  23  Hun 

23.  Black  L.  Diet.  (N.  Y.)  55,  59. 
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■which  the  company  issuing  the  same  is  allowed  to  deal  with  its  assets  in  the  ordi- 
nary conrse  of  business  until  the  company  is  wound  up  or  stops  business,  or  a 
receiver  is  appointed  at  the  instance  of  the  debenture-holders,  or,  a  form  of  secu- 
rity which  constitutes  a  charge,  but  gives  a  license  to  the  company  to  carry  on  its 
business.^     (See  Debentuees.) 

Flogging.  Corporal  punishment  by  stripes  inflicted  with  a  cat,  or  any 
punishment  which  in  substance  or  effect  amounts  thereto.^ 

Flood.  A  great  flow  of  water;  a  body  of  moving  water;  a  body  of  water 
rising,  swelling,  and  overflowing  land  not  usually  covered  with  water  ;  an  inunda- 
tion ;  a  great  body  or  stream  of  any  fluid  or  substance.^  (Flood  :  In  General,  see 
Waters.  As  Excuse  For  Delay  —  In  Performance  of  Contract,  see  Contracts  ; 
In  Transportation,  see  Carriers.  Damages  Caused  by,  see  Bridges  ;  Carriers  ; 
"Waters.     See  also  Act  op  God.) 

FLOODING  LANDS.     See  Waters. 

Floor,  a  section  of  a  building  between  horizontal  planes.^^  Also  a  term 
used  metaphorically,  in  parliamentary  practice,  to  denote  the  exclusive  right  to 
address  the  body  in  session.^'     (See  Building  ;  Flat.) 

FLOOR-CLOTH  canvas,  a  canvas  used  exclusively  for  the  manufacture  of 
floor  oilcloth.^^ 

Florida  water,  a  preparation  used  as  a  deodorant  in  a  sick  room,  and  as 
a  remedial  agent  in  alleviating  pain  and  sick  headache.^' 

Flotation.  According  to  stock-exchange  parlance,  inviting  subscriptions 
from  the  public  for  the  purpose  of  launching  a  company  ;^  the  grouping  of  a 
certain  number  of  claims  to  be  formed  in  a  coinpany  to  be  worked  at  a  proflt.^' 

Flotsam,  a  term  applied  to  a  ship  which  is  sunk  or  otherwise  perishes,  and 
the  goods  float  upon  the  sea,^^  or  to  goods  that  are  found  floating  on  the  waves.^' 
(Flotsam  :  Admiralty  Jurisdiction,  see  Admiralty.  See  also  Derelict  ;  Jetsam  ; 
LiGAN  ;  Wreck.) 

Flour.     The  finely  ground  meal  of  wheat  or  any  other  grain.''*    It  has  been 

33.  Robson   v.   Smith,    [1895]    2   Ch.    118,       New  York  Belting,  etc.,  Co.  t>.  Washington  F, 
124,  64  L.  J.  Ch.  457,  72  L.  T.  Eep.  N.  S.       Ins.  Co.,  10  Bosw.   (N.  Y.)  428,  434. 

559,  2  Manson  422,  13  Reports  529,  43  Wkly.  37.  Black  L.  Diet. 

Rep.   632    Idting  In  re   Standard  Mfg.   Co.,  38.  Arthur  v.  Cumming,  91  U.  S.  362,  363, 

[1891]    1   Ch.  627,  641,  60  L.  J.  Ch.  292,  2  23  L.  ed.  438,  distinguishing  this  term  from 

Meg.  418,  64  L.  T.  Rep.  N.  S.  487,  39  Wkly.  "  burlaps." 

Rep.  369].     See  also  Driver  v.  Broad,  [1893]  39.  Tood  v.  State,  30  Tex.  App.  667,  668,  18 

1  Q.  B.  744,  748,  63  L.  J.  Q.  B.  12,  69  L.  T.  S.  W.  642,  holding  that  Florida  water  is  a 

Eep.  N.  S.  169,  4  Reports  411,  41  Wkly.  Rep.  drug  or  medicine  within  Cal.  Pen.  Code,  arts. 

483;  Brunton  v.  Electrical  Engineering  Corp.,  186,  187. 

[1892]  1  Ch.  434,  440,  61  L.  J.  Ch.  256,  65  40.  Torva  Exploring  Syndicate  f.  Kelly, 
L.  T.  Rep.  N.  S.  745  [distinguishing  In  re  [1900]  A.  C.  612,  617,  69  L.  J.  P.  C.  115,  83 
Home,  29  Ch.  D.  736,  54  L.  J.  Ch.  919,  53  L.  T.  Rep.  N.  S.  34,  where  it  is  said  that 
L.  T.  Rep.  N.  S.  562] .  And  compure  Govern-  '"  '  flotation '  ...  is  complete  when  the  pub- 
ments  Stock,  etc..  Invest.  Co.  v.  Manila  R.  lie  have  responded  and  the  capital  is  pro- 
Co.,   [1897]   A.  C.  81,  89,  66  L.  J.  Ch.   102,  vided." 

75  L.  T.  Rep.  N.  S.  553,  45  Wkly.  Rep.  353;  41.  Torva   Exploring    Syndicate   v.   Kelly, 

In  re  Opera,  [1891]   3  Ch.  260,  263,  60  L.  J.  [1900]   A.   C.  612,  617,   69  L.  J.  P.   C.   115, 

Ch.  839,  65  L.  T.  Rep.  N.  S.  371,  39  Wkly.  83  L.  T.  Rep.  N.  S.  34. 

Rep.  705 ;  Edwards  i\  Standard  Rolling  Stock  Under  an  amalgamation  of  two  companies, 

Syndicate,   [1893]      1  Ch.  574,  575,  62  L.  J.  meaning    of  this  word    see    Gifford    v.    Wil- 

Ch.  605,  68  L.  T.  Rep.  N.  S.  194,  633,  3  Re-  loughby,  15  T.  L.  R.  71. 

ports  226,  41  Wkly.  Rep.  343.  42.  Lacaze   v.    State,   Add.    (Pa.)    59,   64; 

34.  U.  S.  V.  Cutler,  25  Fed.  Cas.  No.  14,910,  Constable's  Case,  5  Coke  1056,  1066;  Terraes 
1  Curt.  501.  de   la   Ley    [quoted   in   Palmer   v.    Rouse,   3 

35.  Webster  Diet,  [quoted  in  Stover  v.  In-  H.  &  N.  505,  508,  27  L.  J.  Exch.  437,  6  Wkly. 
surance  Co.,  3  Phila.    (Pa.)   38,  42,  where  it  Eep.  674,  per  Pollock,  C.  B.]. 

is  said:     "  [Definitions]   essentially  differing  43.  Legge  v.  Boyd,  1  C.  B.  92,  113,  9  Jur. 

from  that  of  a  storm  or  tempest "].    Compare  307,  14  L.  J.  C.  P.  138,  50  E.  C.  L.  92.     See 

Rothes  V.  Kirkcaldy,  etc..  Waterworks  Com'rs,  also  1  Cyc.  822. 

7  App.  Cas.  694,  704.  44.  Tn  re  Keough,  42  Misc.    (N.  Y.)    387, 

36.  Lowell  r.  Strahan,  145  Mass.  1,  8,   12  397,  86  N.  Y.  Suppl.  807. 

N.  E.  401,  1  Am.  St.  Rep.  422.  Meal  pmbraced  within  the  term  see  Lasha- 

In  factory  parlance  it  seems  that  the  word       way  r.  Tucker,  61  Hun    (N.  Y.)   6,  15  N.  Y. 
does  not  include  the  basement  or  the  attic.       Suppl.  490. 
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said  that  flour  is  the  product  from  grain,  both  ground  and  bolted  while  meal  is 
the  pulverized  grain  ground  but  unbolted.^^ 

FLOURING-MILL.  In  its  most  restricted  sense,  a  mill  used  for  grinding  one 
kind  of  grain  for  food,  to  wit.  wheat.*" 

FLOW.     To  rise,  as  tiie  tide." 

Flowing  lands,  a  term  which  commonly  imports  raising  and  setting  back 
water  on  anotlier's  land  by  a  dam  placed  across  a  stream  or  water  course  which 
is  the  natural  drain  and  outlet  for  surplus  water  on  such  land.^  (See  Flow  ; 
and,  generally,  Waters.) 

Flue.  The  pipe,  tube,  or  passage  for  the  conveyance  of  the  products  of  com- 
bustion, flame,  smoke,  hot  gases,  heated  air,  etc.*' 

Flue  pocket.  As  applied  to  a  locomotive,  a  short  flue  which  extends  into 
a  boiler  for  about  six  or  eight  inches  behind  the  flue  sheet,  and  is  closed  at  the 
inner  eiid.^ 

Fluid.     Liquid  or  gaseous." 

Flume.  The  passage  or  channel  for  the  water  that  drives  a  mill  wheel  ;^^ 
connecting  links  of  a  ditch  over  ravines  and  s;nlches.^^ 

FLUMINA  ET  PORTUS  PUBLICA  SUNT,  "iDEOQUE  JUS  PISCANDI  OMNIBUS 
COMMUNE  EST.  A  maxim  meaning  "  Kivers  and  ports  are  public  ;  therefore  the 
right  of  tisliing  there  is  common  to  all."  ^ 

FLUMINEiE  VOLUCRES.     Water  fow].^=     (See,  generally.  Animals.) 

Flush.     To  cause  to  be  full.^" 

Flutes.  Longitudinal  parallel  ruffles  with  round  edges,"  thus  distinguishing 
"  plaits  "  from  "  flutes." 

Flying  switch,  a  running  switch  \^  a  switch  operated  or  effected  in  such 
a  way,  while  a  train  is  in  motion,  as  to  send  different  parts  of  the  train  (previously 
connected)  along  different  lines ; '"'  a  switch  made  by  attaching  to  the  car  to  be 
switched  an  engine,  giving  the  car  a  sufticient  impetus,  and  then  detaching  the 
engine,  running  it  ahead  out  of  the  way,  and  allowing  the  car,  with  the  impetus 

Wheat  not  included  within  the  meaning  of  293,  302,  where  it  is  said :     "  No  doubt  tlie 

the   term   see   Salsbury   v.   Parsons,   36   Hun  term   '  fluid,'   in   its  generic   and   technically 

(N.  Y.)    12,  17.  scientific  sense,  includes  air  and  the  gases; 

45.  Washington  Mut.  Ins.  Co.  v.  Merchants',  but,  in  the  sense  in  which  it  is  used  by  the 
etc.,  Mut.  Ins.  Co.,  5  Ohio  St.  450.  patentee,  and  in  the  connection  in  which  it 

46.  Washington  Mut.  Ins.  Co.  v.  Merchants',  is  found,  it  means  a  fluid  that  is  tangible, 
etc.,  Mut.  Ins.  Co.,  5  Ohio  St.  450,  483,  dis-  that  can  be  seen  and  handled,  like  water  or 
tinguishing     "  flouring-mill  "     from     "  grist-  oil,  and  with  which  a  vessel  can  be  filled." 
mill."     See  supra,  p.  459,  note  94.  52.  Derriekson    v.    Edwards,   29    N.    J.    L. 

"  Flouring  mill "  may  include  the  machin-  468,  473,  80  Am.  Dec.  220. 

ery  necessary  for  the  operation  of  the  same,  53.  Ellison  v.  Jackson  Water  Co.,   12  Cal. 

as  well  as  the  buildings.     Cook  V:  Condon,  0  542.  554. 

Kan.  App.  574,  51  Pac.  587.  54.  Bouvier  L.  Diet,  [citing  Branch  Princ.]. 

47.  People  v.  Tibbetts,   19  N.  Y.  523,  527  55.  Keeble    v.    Hickeringill,    11    East    574, 
[quoting  Worcester  Diet.].  577,  11  Rev.  Rep.  273  note. 

"  Flowing  the  great  ponds  "  see  Bennett  v.  56.  Webster  Int.  Diet. 

Kennebec  Fibre  Co.,  87  Me.  162,  166,  32  Atl.  Compared  and  distinguished  from  "slush" 

800.  see  Laycock  v.  Parker,  103  Wis.  161,  173,  79 

"  Flow  of  sewage  "  into  a  channel  see  Kirk-  N.  W.  327. 

heaton  Dist.   Local  Bd.  v.  Ainley,    [1892]   2  57.  Kursheedt  Mfg.  Co.  v.  Naday,  107  Fed. 

Q   B.  274,  283,  57  J.  P.  36,  61  L.  J.  Q.  B.  812,  488,  490,  46  C.  C.  A.  422. 

67  L  T.  Rep.  N.  S.  209,  41  Wklv.  Rep.  99.  58.  Baker  v.  Kansas  City,  etc.,  R.  Co.,  122 

48.  Call    V.    Middlesex    County    Com'rs,    2  Mo.  533,  566,  26  S.  W.  20. 

Gray  (Mass.)   232,  235.  59.  Century  Diet,  [quoted  in  Baker  v.  Kan- 

As  used  in  a  special  statute  see  Heard  v.  sas  City,  etc.,  R.  Co.,  122  Mo.  533,  566,  26 

Middlesex  Canal,  5  Mete.  (Mass.)  81,  85.  S.  W.  20]. 

Flowing  lands  about  a  dam  see  Isele  v.  At-  A  flying  switch  is  made  by  uncoupling  the 

lington  Five  Cents  Sav.  Bank,  135  Mass.  142,  cars   from  the  engine  while  in  motion,   and 

143  [ciim^  Fitch  «;.  Seymour,  9  Mete.  (Mass.)  throwing  the  cars  on   to  the   side-track,  by 

4g2].                                          '  turning    the    switch,    after    the    engine    has 

49_/»  re  Whitney,  53  Fed.  235,  236.  passed  it,  upon  the  main  track.    Greenleaf  v. 

507  Atchison,  etc.,  R.   Co.   v.   Howard,   49  Ilhnois  Cent.  R.  Co.,  29  Iowa  14,  30,  4  Am. 

Fed   206   207,  1  C.  C.  A.  229.  Rep.  181.    See  also  Brown  v.  New  York  Cent. 

51.  Century   Diet.     But    compare   Sickels  R.  Co.,  32  N.  Y.  597,  601,  88  Am.  Dec.  353 

V.  Youngs,  22  Fed.  Cas.  No.  12,838,  3  Blatchf.  note. 
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FLTINO  SWITCH— FOG 


thus  imparted,  to  run  to  the  place  desired.*  (Flying  Switch  :  Causing  Injury  — 
To  Servant,  see  Master  and  Servant  ;  To  Third  Person,  see  Kaileoads.) 

FLY-WHEEL.  A  wheel  that  equalizes  its  momentum ;  or  accumulates  power 
for  a  variable  or  intermitting  resistance.*' 

FOAL-GETTER.     A  male  horse  able  to  do  reasonable  service  in  getting  foals.'' 

F.  0.  B.  An  abbreviation  for  the  words  "  free  on  board."  ^  As  applied  to 
a  sale  of  merchandise  destined  for  shipment,  a  term  used  to  indicate  that  it  will 
be  placed  on  a  car  or  vessel  free  of  expense  to  a  purchaser  or  consignee."^  (See, 
generally,  Sales.) 

FODDER.     Food  for  horses  or  cattle.*^ 

FCEMIN^a;  AB  OMNIBUS  OFFICIIS  CIVILIBUS  VEL  PUBLICIS  REMOTiE  SUNT.  A 
maxim  meaning  "  Women  are  excluded  from  all  civil  and  public  charges  or  offices."^* 

FCEMINjE  NON  sunt  CAPACES  DE  PUBLICIS  OFFICIIS.  A  maxim  meaning 
"  Women  are  not  admissible  to  public  offices."  *'' 

F(ENUS  NAUTICUM.  a  high  rate  of  interest  paid  on  ship  loans.^'  (See, 
generally.  Shipping.) 

Foeticide.     See  Abortion. 

Fog.  a  generic  term  descriptive  of  all  conditions  of  the  atmosphere  increasing 
the  perils  of  navigation.*'     (Fog :  Causing  or  Attending  Collision,  see  Collision.) 


60.  Magner  v.  Truesdale,  53  Minn.  436, 
437,  55  N.  W.  607.  See  also  Dooner  v.  Dela- 
ware, etc..  Canal  Co.,  164  Pa.  St.  17,  28,  30 
Atl.  269;  2  Thompson  Negl.  {2d  ed.)  §  1695 
[quoted  in  Chicago  Junction  E.  Co.  v.  Mc- 
Grath,  203  111.  511, '515,  68  N.  E.  69]. 

" '  Making  flying  switch '  and  '  kicking  cars ' 
are  terms  denoting  very  nearly  the  same 
thing.  In  the  former,  the  engine  may  be  in 
front,  and,  upon  being  disconnected,  the  rear 
cars  may  be  run  upon  another  track  while 
still  rolling.  In  '  kicking  cars '  the  discon- 
nected cars  are  given  their  impetus  by  a 
backward  motion  of  the  engine  which  does 
not  follow  them.''  Bradley  v.  Ohio  River, 
etc.,  R.  Co.,  126  N.  C.  735,  742,  36  S.  E.  181. 

61.  Webster  Diet,  [quoted  in  American 
Road-Mach.  Co.  v.  Pennock,  etc.,  Co.,  45  Fed. 
252,  253],  comparing  this  term  with  the  term 
"  momentum  wheel." 

62.  McCorkell  v.  KarhoflF,  90  Iowa  545, 
547,  58  N.  W.  913;  Brown  v.  Doyle,  69  Minn. 
543,  545,  72  N.  W.  814;  Watson  v.  Roode,  43 
Nebr.  348,  354,  61  N.  W.  625;  Watson  r. 
Roode,    30   Nebr.    264, .  270,    46   N.   W.    491. 

63.  Black  L.  Diet. 

64.  Alabama. —  Capehart  r.  Furman  Farm 
Implement  Co.,  103  Ala.  671,  674,  16  So.  627, 
48  Am.  St.  Rep.  60;  Sheffield  Furnace  Co.  v. 
Hull  Coal,  etc.,  Co.,  101  Ala.  446,  481,  14 
So.  672. 

California. —  J.  K.  Armsby  Co.  v.  Blum, 
137  Cal.  552,  555,  70  Pac.  669. 

Georgia. —  Rose  r.  Weinberger,  108  Ga.  533, 
535,  34  S.  E.  28,  75  Am.  St.  Rep.  73  [citing 
Bouvier  L.  Diet.] ;  Branch  v.  Plamer,  65  Ga. 
210,  213. 

Illinois. —  St.  Louis  Consol.  Coal  Co.  r. 
Schneider,  163  111.  393,  397,  45  N.  E.  126; 
Knapp  Electrical  Works  v.  New  York  In- 
sulated Wire  Co.,  157  111.  456,  459,  42  N.  E. 
147. 

'Nem  Torh. —  Silberman  v.  Clark,  96  N.  Y. 
522,  523. 

Rhode  Island. —  Hobart  i.  Littlefield,  13 
R.  I.  .341,  346. 

England.— See  Inglis  r.  Stock,  10  App.  Cas. 
263,  266,  5  Aspin.  422,  54  L.  J.  Q.  B.  582, 


52  L.  T.  Rep.  N.  S.  821,  33  Wkly.  Rep.  877; 
Berndtson  f.  Strang,  L.  R.  4  Eq.  481,  487, 
36  L.  J.  Ch.  879,  16  L.  T.  Rep.  N.  S.  583,  15 
Wkly.  Rep.  1168;  Brown  v.  Hare,  27  L.  J. 
Exch.  372,  377. 

"Delivery  'free  on  board'  [as  used  in  a 
contract  for  the  delivery  of  goods]  only  means 
'  The  price  shall  be  that  which  we  stipulate 
for,  and  you  shall  not  have  to  pay  for  the 
waggons  or  carts  necessary  to  carry  the  clay 
from  the  place  where  it  is  dug;  we  will  bear 
all  those  charges  and  put  it  free  on  board 
the  ship,  the  name  of  which  you  are  to  fur- 
nish.'" Ex  p.  Rosevear  China  Clay  Co.,  11 
Ch.  D.  560,  565,  48  L.  J.  Bankr.  100,  40  L.  T.' 
Rep.  N.  S.  730,  27  Wkly.  Rep.  591. 

Use  of  the  term  in  evidence  see  16  Cye. 
876  note  82. 

When  goods  are  sold  in  London,  it  means 
that  the  cost  of  shipping  them  falls  on  the 
seller,  but  the  buyer  is  considered  as  the 
shipper.  Cowas-Jee  v.  Thompson,  3  Moore 
Indian  App.  422,  430,  18  Eng.  Reprint  560, 
5  Moore  P.  C.  165,  13  Eng.  Reprint  454. 

65.  Black  L.  Diet. 

As  defined  by  statute,  the  term  may  in- 
clude hay,  or  other  substance  commonly  used 
for  food  of  animals.  St.  57  &  58  Vict.*  c.  57, 
§  59.  Compare  Clements  t'.  Smith,  3  E.  &  B. 
238,  243,  6  Jur.  N.  S.  1149,  30  L.  J.  M.  C.  16, 
3  L.  T.  Rep.  N.  S.  295,  9  Wkly.  Rep.  53,  107 
E.  C.  L.  238,  where  it  is  said:  "Giving  a 
fair  and  liberal  construction  to  the  words  of 
the  statute,  I  think  that  everything  which  is 
ultimately  destined  to  be  used  as  food  for 
cattle  is  fodder  for  them,  although  it  may 
not  have  gone  through  the  final  process  which 
will  make  it  such." 

66.  Bouvier  L.  Diet,  [citing  Dig.  50,  172]. 

67.  Bouvier  L.  Diet,  [citing  Jenkins  Cent. 
237].  See  also  Nutt  v.  Mills,  2  Ld.  Raym. 
1014;  Olive  v.  Ingram,  7  Mod.  263,  268,  2 
Str.  1114;  Rex  v.  Stubbs,  2  T.  R.  395,  406,  1 
Rev.  Rep.  503. 

68.  English  L.  Diet. 

69.  "  [Such  as]  mist  or  falling  snow." 
Flint,  etc.,  R.  Co.  v.  Marine  Ins.  Co.,  71  Fed. 
210,  215.     See  also  7  Cyc.  341  note  33. 
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FOLDAGE.  An  allowance  for  the  benefit  to  the  land  by  the  dung  of  sheep 
■folded  thereon.™ 

FOLD-COURSE.  A  term  applicable  to  any  sheep-walk  or  any  right  however 
derived  of  one  person  to  take  by  his  slieep  the  vesture  from  tlie  land  of  another." 

Folio,  a  leaf  of  a  book  or  manuscript;"  a  large  size  of  book,  the  page 
being  obtained  by  folding  the  sheet  of  paper  once  only  in  the  binding.'''  In 
printing,  the  figure  at  the  top  or  bottom  of  a  page.'*  In  old  practice,  a  leaf  or 
sheet  of  parchment  or  paper,  containing  a  certain  number  of  words.''"  In  modern 
practice,  a  certain  number  of  words,  without  reference  to  the  paper  or  parchment 
on  wliich  they  are  written.''^  In  English  practice,  in  law  proceedings  seventy-two 
words,  in  chancery  ninety  words.'"  In  conveyances,  etc.,  seventy-two  words, 
and  in  parliamentary  proceedings  ninety  words.''*  As  regulated  by  statutes,  one 
hundred  words  or  figures.'"     (See,  generally.  Pleading.) 

Follow.  To  go  or  come  after ;  to  move  behind  in  the  same  path  or 
■direction.™  In  the  construction  of  statutes  the  word  generally  means  next  after, 
unless  the  context  requires  a  different  construction.*^ 

Following  trust  property.     See  Trusts. 

Fondle.     To  treat  with  tenderness,  to  caress.*^ 

Fondling.  A  pei-son  or  tiling  fondled  or  caressed  ;  one  treated  with  foolish 
or  doting  affection.** 

FONDNESS.     The  quality  or  state  of  being  fond.** 

FONDS  ET  BIENS.     A  French  term  meaning  goods  and  effects.*^ 


70.  Re  Constable,  80  L.  T.  Pvep.  N.  S.  164, 
166,  per  Bruce,  J.  [citing  Webb  i.  Plummer, 
2  B.  &  Aid.  746,  21  Rev.  Rep.  479]. 

71.  Robinson  v.  Dunleep  Singh,  11  Ch.  D. 
798,  ,806,  814,  48  L.  J.  Ch.  758,  39  L.  T.  Rep. 
N.  S.  313,  27  Wkly.  Rep.  21,  where  it  is  said: 
"  It  is  a  liberty,  or  right  of  feeding,  of  taking 
by  particular  animals,  and  by  particular  ani- 
mals only,  and  to  a  particular  amount  only, 
■the  pasturage  of  something  else,  which  some- 
thing else  remains  entirely  in  the  lord  him- 
self, .and  must~  do  so  from  the  very  nature 
of  the  thing."  See  also  Sharpe  v.  Bechenowe, 
2  Lutw.  1249. 

72.  Burrill  L.  Diet. 

73.  Black  L.  Diet. 

74.  Wharton  L.  Lex. 

75.  Burrill  L.  Diet. 

The  term  "  folio  "  seems  to  have  originated 
in  the  practice  of  writing  a  certain  number 
of  words  on  a  sheet,  which,  becoming  in- 
variable, gave  the  name  of  the  sheet  or  leaf 
(folio)  to  the  number  of  words  written  upon 
it.  Burrill  L.  Diet,  [.citing  3  Blackstone 
Comm.  323]. 

76.  Burrill  L.  Diet. 

77.  Burrill  L.  Diet,  [citing  Wharton  L. 
Lex.]. 

78.  Wharton  L.  Lex. 

79.  Thornton  v.  Sturgis,  38  Mich.  639, 
642 ;  Hobe  v.  Swift,  58  Minn.  84,  88,  59  N.  W. 
831  (where  it  is  said  that  the  rule  applies  to 
the  printing  business  as  well  as  in  the  law)  ; 
Bohan  v.  Ozaukee  County,  88  Wis.  498,  500, 
60  N.  W.  702;  Erwin  v.  U.  S.,  37  Fed.  470, 
493,  2  L.  R.  A.  229;  Ida.  Pol.  Code  (1901), 
§  1780  (counting  every  three  figures  neces- 
sarily used  as  a  word)  ;  Kan.  Gen.  St.  (1901) 
§  3043  (where  it  is  declared  that  two  figures 
shall  be  counted  as  one  word)  ;  Mich.  Comp. 
Laws  (1807),  §  11239;  Minn.  Gen.  St.  (1894) 
§  255,  subd.  4;  N.  J.  Laws  (1892),  c.  677, 
I  11    (ooimting  as  a  word  each  figure  neces- 


sarily used)  ;  Utah  Rev.  St.  (1898)  §  1022; 
Ballinger  Annot.  Code  &  St.  Wash.  (1897) 
§  1612  (counting  every  two  figures  neces- 
sarily used  as  a  word)  ;  Wis.  Rev.  St.  (1898) 
§  2935;  Wyo.  Rev.  St.  (1899)  §  4314  (where 
it  is  declared  that  four  figures  shall  be 
counted  as  one  word) . 

Numbering  lines,  folios,  and  pages  see  3 
Cyc.  138  notes  36,  39. 

80.  Webster  Int.  Diet.  See  also  Hubbard 
V.  Rowell,  51  Conn.  423,  426. 

"  Follow  the  event "  as  to  costs  see  Par- 
sons 1-.  Tinling,  2  C.  P.  D.  119,  121,  46  L.  J. 
C.  P.  230,  35  L.  T.  Rep.  N.  S.  851,  25  Wkly. 
Rep.  255.    See  Costs. 

Follow  in  a  disorderly  manner  see  Reg.  v. 
McKenzie,  [1892]  2  Q.  B.  519,  522.  See  also 
Ex  p.  Wilkins,  18  Cox  C.  C.  161,  162,  59  J.  P. 
294,  64  L.  J.  M.  C.  221,  72  L.  T.  Rep.  N.  S. 
567. 

"  Following  and  mocking "  see  5  Cyc.  1025 
note  10. 

"Following  an  avocation"  see  Startling  r'. 
Supreme  Council  R.  T.  of  T.,  108  Mich.  440, 
66  N.  W.  340,  62  Am.  St.  Rep.  709. 

"  Following  any  occupation "  see  Monahan 
V.  Supreme  Lodge  0.  of  C.  K.,  88  Minn.  224, 
92  N.  W.  972. 

81.  Simpson  v.  Robert,  35  Ga.  180;  In- 
dianapolis V.  Mansur,  15  Ind.  112,  114;  Wil- 
kinson V.  State,  10  Ind.  372,  373.  See,  gen- 
erally, Statutes. 

83.  Gay  v.  State,  2  Tex.  App.  127,  134 
[citing  Webster  Diet.]. 

83.  Gay  v.  State,  2  Tex.  App.  127,  134 
[citing  Webster  Diet.]. 

84.  Webster  Int.  Diet. 

"  Fondness  for  women  does  not,  ex  vi  ter- 
mini, convey  the  meaning  of  lustful  desire, 
and  its  unlawful  gratification."  Cauley  v. 
State,  92  Ala.  71,  73,  9  So.  456. 

85.  Adams  v.  Akerlund,  168  111.  632.  633, 
48  N.  E.  454. 
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For  Matters  Relating  to  —  {continued ) 

Constitutional  Law,  see  Constitutional  Law. 

Federal  Regulation  of  Sale  of  Oleomargarine,  see  Internal  Revenue. 

Food  For  Animal,  see  Animals  ;  Caeeiees. 

Inspection,  see  Inspection. 

Intoxicating  Liquor,  see  Intoxicating  Liquoes. 

Medicine,  see  Deuggists. 

Poison,  see  Poisons. 

I.  DEFINITION. 

Food  has  been  defined  as  "  what  is  eaten  for  nourishment ;  whatever  supplies 
nourishment  to  organic  bodies ;  nutriment ;  aliment ;  victuals ;  provisions."  ^ 


II.  STATUTORY  REGULATIONS. 

A.  As  to  Manufacture,  Sale,  Etc. -^1.  in  General.     Statutory  regulations 
on  this  subject  for  the  protection  of  the  public  health  are  now  quite  general.' 


1.  Century  Diet. 

Other  definitions  are:  "A  substance  that 
promotes  the  growth  of  animal  or  vegetable 
life."     State  v.  Ohmer,  34  Mo.  App.  115,  124. 

"  Every  article  used  for  food  or  drink  by 
man."  Webb  v.  Knight,  2  Q.  B.  D.  530,  535, 
46  L.  J.  M.  C.  264,  36  L.  T.  Rep.  N.  S.  791, 
26  Wkly.  Rep.  14. 

Baking-powder  has  been  held  not  to  be 
food.  James  v.  Jones,  [1894]  1  Q.  B.  304, 
17  Cox  C.  C.  726,  58  J.  P.  230,  63  L.  J.  M.  C. 
41,  70  L.  T.  Rep.  N.  S.  351,  10  Reports  410, 
42  Wkly.  Rep.  400. 

Rye  chop  has  been  held  not  to  be  an  article 
of  food  within  the  meaning  of  a  law  making 
it  unlawful  for  any  person  "  to  buy  up  any 
provision  or  article  of  food  coming  to  mar- 
ket." Botelor  v.  Washington,  3  Fed.  Cas.  No. 
1,685,  2  Cranch  C.  C.  676. 

Tobacco  has  been  held  not  to  be  food. 
State  V.  Ohmer,  34  Mo.  App.  115. 

2.  Alabama. —  Cook  v.  State,  110  Ala.  40, 
20  So.  360. 

Colorado. —  Haines  v.  People,  7  Colo.  App. 
467,  43  Pac.  1047. 

Connecticut. —  State  v.  Nussenholtz,  76 
Conn.  92,  55  Atl.  589. 

District  of  Columbia. —  Prather  v.  V.  S.,  9 
App.  Cas.  82. 

Illinois. —  Huesing  v.  Rock  Island,  128  111. 
465,  21  N.  E.  558,  15  Am.  St.  Rep.  129. 

Indiana. —  Isenhour  v.  State,  157  Ind.  517, 
62  N.  E.  40,  87  Am.  St.  Rep.  228;  Schmidt 
V.  State,  78  Ind.  41;  Moesehke  v.  State,  14 
Ind.  App.  393,  42  N.  E.  1029 ;  Brown  v.  State, 
14  Ind.  App.  24,  42  N.  E.  244. 

Maine. —  State  v.  Rogers,  95  Me.  94,  49  Atl. 
564,  85  Am.  St.  Rep.  395. 

Maryland. —  Raseh  v.  State,  89  Md.  755,  43 
Atl.  931;  Fox  v.  State,  89  Md.  381,  43  Atl. 
775,  73  Am.  St.  Rep.  193;  Wright  v.  State, 
88  Md.  436,  41  Atl.  795;  Pierce  v.  State,  63 
Md.  592. 

Massachusetts. —  Com.  r.  Mullen,  176  Mass. 
132,  57  N.  E.  331;  Com.  i'.  Kelly,  163  Mass. 
169'  39  N.  E.  776;  Com.  r.  Byrnes,  158 
Mass.  172,  33  N.  E.  343;  Com.  r.  Lutton, 
157  Mass.  392,  32  N.  E.  348;  Com.  r.  Hunt- 
ley, 156  Mass.  236,  30  N.  E.  1127,  15  L.  R.  A. 


839;  Com.  v.  Gray,  150  Mass.  327,  23  N.  E. 
47;  Com.  v.  Holt,  146  Mass.  38,  14  N.  E.  930; 
Com.  V.  Lockhardt,  144  Mass.  132,  10  N.  E. 
511;  Com.  v.  Evans,  132' Mass.  11;  Com.  v. 
Smith,  103  Mass.  444;  Com.  v.  Raymond,  97 
Mass.  567;  Com.  v.  Nichols,  10  Allen  199; 
Com.  V.  Farren,  9  Allen  489;  Com.  v.  Mc- 
Carrori,  2  Allen  157 ;  Com.  f.  Flannelly,  15 
Gray  195. 

Michigan. —  Bennett  v.  Carr,  134  Mich.  243, 
96  N.  W.  26;  People  v.  Jennings,  132  Mich. 
662,  94  N.  W.  216;  People  v.  Phillips,  131 
Mich.  395,  91  N.  W.  616;  People  v.  Rotter, 
131  Mich.  250,  91  N.  W.  167;  People  V, 
Morse,  131  Mich.  68,  90  N.  W.  673;  People 
V.  Skillman,  129  Mich.  618,  89  N.  W.  330; 
People  V.  Snowberger,  113  Mich.  86,  71  N.  W. 
497,  67  Am.  St.  Rep.  449. 

Minnesota. —  State  v.  Rumberg,  86  Minn. 
399,  90  N.  W.  1055;  State  v.  Hanson,  84 
Minn.  42,  86  N.  W.  768,  54  L.  R.  A.  468,; 
State  r.  Crescent  Creamery  Co.,  83  Minn. 
284,  86  N.  W.  107,  85  Am.  St.  Rep.  464,  54 
L.  R.  A.  466;  State  v.  Sherod,  80  Minn.  446, 
83  N.  W.  417,  81  Am.  St.  Rep.  268,  50 
L.  R.  A.  660;  State  v.  Nelson,  66  Minn.  166, 
08  N.  W.  1066,  61  Am.  St.  Rep.  399,  34 
L.  R.  A.  318. 

Missouri. —  State  c.  Bockstruck,  136  Mo. 
335,  38  S.  W.  317 ;  State  i'.  Falk,  38  Mo.  App. 
554;  State  v.  Fayette,  17  Mo.  App.  587. 

Neio  Hampshire. — State  v.  Collins,  70  N.  H. 
218,  45  Atl.  1080;  State  v.  Ryan,  70  N.  H. 
196,  46  Atl.  49,  85  Am.  St.  Rep.  629 ;  State  v. 
Ball,  70  N.  H.  40,  46  Atl.  50;  State  v.  Col- 
lins, 67  N.  H.  540,  42  Atl.  51. 

New  Jersey. —  McGuire  v.  Doscher,  65 
N.  J.  L.  139,  46  Atl.  576;  Feigen  v.  McGuire, 
64  N.  J.  L.  152,  44  Atl.  972;  Bayles  v.  New- 
ton, 50  N.  J.  L.  549,  18  Atl.  77;  Ammon  v, 
Newton,  50  N.  J.  L.  543,  14  Atl.  610;  Water- 
bury  V.  Newton,  50  N.  J.  L.  534,  14  Atl.  604 ; 
State  V.  Newton,  45  N.  J.  L.  469 ;  Newton  v, 
Connell,  9  N.  J.  L.  J.  316. 

Netu  York. —  Grossman  r.  Lurman,  171 
N.  Y.  329,  63  N.  E.  1097,  98  Am.  St.  Rep. 
599;  People  v.  Biesecker,  169  N.  Y.  53,  61 
N.  E.  990,  88  Am.  St.  Rep.  534,  57  L.  R.  A. 
178 ;  People  v.  West,  106  N.  Y.  293,  12  N.  E. 
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And  these  statutes  have  in  their  chief  features  followed  the  common  law  as 
interpi'eted  by  the  decisions.' 

2.  Sale  of  Imitations.     Very  generally  the  sale  of  imitations  of  staple  article* 
of  food,  such  as  oleomargarine/  or  of  unwholesome  articles,  such  as  adulterated 


610,  60  Am.  Rep.  i.'ii  [affirming  44  Hun 
162];  People  v.  Arensberg,  105  N.  Y.  123,  11 
N.  E.  277,  59  Am.  Eep.  483;  People  v.  Marx, 
99  N.  y.  377,  2  N.  E.  29,  52  Am.  Eep.  34 
[reversing  35  Hun  528,  3  N.  Y.  Cr.  11]; 
Verona  Cent.  Cheese  Co.  v.  MurtaUgh,  50 
N.  Y.  314  [reversing  4  Lans.  17] ;  People  v. 
Buell,  85  N.  Y.  App.  Div.  141,  83  N.  Y.  Suppl. 
143;  People  v.  Timnierman,  79  N.  Y.  App. 
Div.  565,  80  N.  Y.  Suppl.  285;  People  v. 
Laesser,  79  N.  Y.  App.  Div.  384,  79  N.  Y. 
Suppl.  470 ;  People  v.  Sheriff,  78  N.  Y.  App. 
Div.  46,  79  N.  Y.  Suppl.  783;  People  v. 
Niagara  Fruit  Co.,  75  N.  Y.  App.  Div.  11, 
77  N.  Y.  Suppl.  805;  People  v.  Gilmer,  73 
N.  Y.  App.  Div.  483,  77  N.  Y.  Suppl.  273; 
People  V.  Bremer,  69  N.  Y.  App.  Div.  14,  74 
N.  Y.  Suppl.  570;  People  f.  Windholz,  68 
N.  Y.  App.  Div.  552,  74  N.  Y.  Suppl.  241; 
People  r.  Hills,  64  N.  Y.  App.  Div.  584, 
72  N.  Y.  Suppl.  340 ;  People  v.  Park,  60  N.  Y. 
App.  Div.  255,  69  N.  Y.  Suppl.  1120;  People 
V.  Hillman,  58  N.  Y.  App.  Div.  571,  69  N.  Y. 
Suppl.  66;  People  v.  Eickard,  48  N.  Y.  App. 
Div.  408,  63  N.  Y.  Suppl.  165;  People  r. 
Spees,  18  N.  Y.  App.  Div.  617,  46  N.  Y. 
Buppl.  995 ;  People  r.  Fox,  4  N.  Y.  App.  Div. 
38,  38  N.  Y.  Suppl.  635;  People  v.  Dold,  63 
Hun  583,  18  N.  Y.  Suppl.  643;  People  v. 
Behaeffer,  41  Hun  23;  People  v.  Kerin,  39 
Hun  631;  Dibble  v.  Hathaway,  11  Hun  571; 
People  V.  McDermott-Bunger  Dairy  Co.,  38 
Misc.  365,  77  N.  Y.  Suppl.  888;  People  f. 
Berwind,  38  Misc.  315,  77  N.  Y.  Suppl.  859; 
Waterbury  v.  Egan,  3  Misc.  355,  23  N.  Y. 
Buppl.  liS;  People  V.  Fauerback,  5  Park. 
Cr.  311;  Flander  v.  People,  4  Alb.  L.  J.  316. 

Ohio. —  State  v.  Capital  City  Dairy  Co.,  62 
Ohio  St.  123,  56  N.  E.  651;  State  v.  Kelly, 
64  Ohio  St.  166,  43  N.  E.  163;  Palmer  v. 
State,  39  Ohio  St.  236,  48  Am.  Eep.  429; 
Eansick  t:  State,  15  Ohio  Cir.  Ct.  371,  8 
Ohio  Cir.  Dec.  306;  Myer  v.  State,  10  Ohio 
Cir.  Ct.  226,  6  Ohio  Cir.  Dec.  477;  Bissman 
V.  State,  9  Ohio  Cir.  Ct.  714,  6  Ohio  Cir.  Dec. 
712;  Williams  v.  McNeal,  7  Ohio  Cir.  Ct. 
280,  4  Ohio  Cir.  Dec.  596;  Heider  v.  State, 
4  Ohio  S.  &  C.  PI.  Dec.  227 ;  Strong  i:  State, 
3  Ohio  S.  &  C.  PI.  Dec.  284,  2  Ohio  N.  P.  93 ; 
Hass  v.  State,  2  Ohio  S.  &  C.  PI.  Dec.  177, 
1  Ohio  N.  P.  248. 

Oregon. —  State  v.  Dunbar,  13  Oreg.  591,  11 
Pao.  298,  57  Am.  Eep.  33. 

Pennsylvania. —  Com',  v.  Kevin,  202  Pa.  St. 
23,  51  Atl.  594,  90  Am.  St.  Eep.  613;  Com. 
V.  Shirley,  152  Pa.  St.  170,  25  Atl.  819 ;  Com. 
i:  Paul,  148  Pa.  St.  559,  24  Atl.  78;  Com.  v. 
Weiss,  139  Pa.  St.  247,  21  Atl.  10,  23  Am. 
St.  Eep.  182,  11  L.  E.  A.  530;  Com.  v.  Mil- 
ler, 131  Pa.  St.  118,  18  Atl.  938,  6  L.  E.  A. 
633;  Com.  v.  Leslie,  20  Pa.  Super.  Ct.  529; 
Com.  r.  Seller,  20  Pa.  Super.  Ct.  260;  Com. 
V.  Kolb,  13  Pa.  Super.  Ct.  347 ;  Com.  r.  Hend- 
ley,  7  Pa.  Super.  Ct.  356;   Com.  v.  Horn,  2 
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Pa.  Dist.  487,  13  Pa.  Co.  Ct.  164;  Com.  v. 
Callahan,  1  Pa.  Dist.  437,  12  Pa.  Co.  Ct. 
170;  Com.  v.  Hough,  1  Pa.  Dist.  51;  Com.  f. 
Brown,  20  Pa.  Co.  Ct.  139;  Com.  v.  Schmidt, 
13  Pa.  Co.  Ct.  28. 

Rhode  Island. —  State  v.  Smyth,  14  E.  I. 
100,  51  Am.  Eep.  344. 

Tennessee. —  Hunter  v.  State,  1  Head  160^ 
73  Am.  Dec.  164. 

Texas. —  Marxen  v.  State,  44  Tex.  Cr.  41, 
68  S.  W.  277 ;  teague  i;.  State,  25  Tex.  App. 
577,  8  S.  W.  667. 

Washington. —  Hathaway  v.  McDonald,  27 
Wash.  659,  68  Pac.  376;  State  v.  Henderson, 
15  Wash.  598,  47  Pac.  19. 

United  States. — Arbuckle  v.  Blackburn,  113 
Fed.  616,  51  C.  C.  A.  122,  65  L.  E.  A.  864; 
U.  S.  V.  Dougherty,  101  Fed.  439;  Wilkins  t'. 
U.  S.,  96  Fed.  837,  37  C.  C.  A.  588;  Armour 
Packing  Co.  v.  Snyder,  84  Fed.  136;  Friend 
V.  Washington,  9  Fed.  Cas.  No.  5,121,  2. 
Cranch  C.  C.  19. 

See  23  Cent.  Dig.  tit.  "  Food,"  §  1  et  seq. 

The  Ohio  act  of  May  i6,  1894,  defining  oleo- 
margarine as  any  substance,  not  pure  but- 
ter, of  not  less  than  eighty  per  cent  of  butter 
fat,  which  substance  is  made  as  a  substitute 
for  butter,  does  not  include  butter  made 
from  pure  milk  without  any  adulteration, 
although  it  may  be  deficient  in  butter  fats,  as 
such  act  does  not  purport  to  regulate  the- 
sale  or  grade  of  butter.  State  v.  Eansick, 
62  Ohio  St.  283,  56  N.  E.  1024. 

3.  State  1;.  Snyder,  44  Mo.  App.  429 ;  Good- 
rich f.  People,  19  N.  Y.  574  [affirming  3 
Park.  Cr.  622]  ;  State  v.  Norton,  24  N.  C.  40 ; 
State  V.  Smith,  10  N.  C.  378,  14  Am.  Dec. 
594;  Com.  v.  Horn,  2  Pa.  Dist.  487,  13  Pa. 
Co.  Ct.  164. 

At  common  law. —  The  selling  of  unwhole- 
some provisions  or  the  mixture  of  poisonous, 
ingredients  in  the  food  or  drink  of  another  to 
such  an  extent  as  to  impair  the  health  of 
any  individual  receiving  them  is  punishable 
by  indictment  at  common  law  (State  t». 
Snyder,  44  Mo.  App.  429;  State  v.  Buckman, 
8  N.  H.  203,  29  Am.  Dec.  646 ;  State  v.  Smith, 
10  N.  C.  378,  14  Am.  Dec.  594;  Eex  v.  Dixon, 
4  Campb.  12;  King  v.  Southerton,  6  East 
126),  whether  done  through  malice  or  a  de- 
sire of  gain  merely  (State  v.  Biickman, 
supra ) .  A  nuisance  which  merely  affects  an 
individual  is  not  punishable  by  indictment  at 
common  law;  the  only  remedy  is  by  civil 
action,  and  then  only  in  cases  where  there 
has  been  special  damage.  State  v.  Buckman, 
supra;  Williams'  Case  5  Coke  72a.  See  also 
Nuisances. 

4.  Cook  V.  State,  110  Ala.  40,  20  So.  360; 
Com.  V.  Kelly,  163  Mass.  169,  39  N.  E.  776; 
Com.  V.  Huntley,  156  Mass.  236,  30  N.  E. 
1127,  15  L.  E.  A.  839;  Ammon  v.  Newton,. 
50  N.  J.  L.  543,  14  Atl.  610 ;  People  v.  Arens- 
berg,  105  N.  Y.  123,  11  N.  E.  277,  59  Am. 
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milk,^  has  been  regulated  by  statute  or  proliibited  entirely  as  the  protection  of 
the  public  health  may  require. 

8.  Sale  of  Harmless  Substitutes.  However,  the  sale  of  harmless  substitutes 
may  be  made  lawful  where  the  consumer  is  advised  by  color,  label,  or  other  device 
of  the  exact  nature  of  the  article  which  he  proposes  to  buy." 

4.  Furnishing.  It  is  not  merely  the  act  of  selling  which  is  designed  to  be  pro- 
hibited. Furnishing  such  provisions  in  any  manner,  or  causing  such  unwholesome 
matter  to  be  used,  constitutes  the  offense.'' 

5.  Within  Police  Power.  The  limitation  of  the  police  power  of  a  state  in  the 
matter  of  regulating  the  sale  of  food  has  been  the  subject  of  much  earnest  ji'.di- 
cial  inquiry  ;*  and  as  a  result  it  is  now  firmly  established  that  a  state  or  govern- 
ment may,  in  the  exercise  of  its  police  power,  prescribe  reasonable  rules  and 
regulations  on  the  subject/  and  the  courts  have  gone  so  far  as  to  uphold  statutes 


Rep.  483 ;  People  v.  Mahaney,  41  Hun  (N.  Y.) 
26. 

The  proprietor  of  a  restaurant  who  serves 
or  uses  for  cooking  oleomargarine  made  in 
imitation  of  butter  produced  from  unadul- 
terated milk  or  cream  is  liable  to  the  pen- 
alty imposed  by  N.  Y.  Laws  (1893),  c.  338, 
§§  26-28,  without  allegation  or  proof  that 
the  article  was  kept,  used,  or  served  as  "  but- 
ter "  by  said  keeper  or  proprietor.  People 
f.  Berwind,  38  Misc.  (N.  Y.)  315,  77  N.  Y. 
Suppl.  859. 

5.  Com.  f.  Farren,  9  Allen  (Mass.)  489; 
State  V.  Newton,  45  N.  J.  L.  469;  Com.  v. 
Hough,  1  Pa.  Dist.  51;  State  v.  Smyth,  14 
E.  I.  100,  51  Am.  Kep.  344.  See  Adtjlteba- 
TiON,  1  Cyc.  939. 

6.  Massachusetts. —  Com.  v.  Kelly,  1 63 
Mass.  169,  39  N.  E.  776;  Com.  v.  Huntley, 
156  Mass.  236,  30  N.  E.  1127,  15  L.  R.  A. 
839;  Com.  f.  Gray,  150  Mass.  327,  23  N.  E. 
47. 

Minnesota. —  State  v.  Hanson,  84  Minn.  42, 
86  N.  W.  768,  54  L.  R.  A.  468. 

New  Jersey. —  Amnion  v.  Newton,  50  N.  J.  L. 
543,  14  Atl.  610. 

New  York. —  People  v.  Marx,  99  N.  Y.  377, 
2  N.  E.  29,  52  Am.  Rep.  34;  Dibble  v.  Hatha- 
way, 11  Hun  571. 

Ohio. —  Palmer  v.  State,  39  Ohio  St.  236, 
48  Am.  Rep.  429. 

Oregon. —  State  v.  Dunbar,  13  Oreg.  591,  11 
Pac.  298,  57  Am.  Rep.  33. 

See  23  Cent.  Dig.  tit.  "  Food,"  §  1  et  seq. 

Notice  to  public  see  infra,  IV,  A,  i,  d. 

7.  State  V.  Buekman,  8  N.  H.  203,  29  Am. 
Dec.  646. 

The  mere  exposure  of  unwholesome  food  for 
Bale  will  constitute  the  offense.  State  v. 
Snyder,  44  Mo.  App.  429. 

8.  In  State  v.  Addington,  77  Mo.  110,  117, 
the  court  said :  "  We  may  make  the  broad 
concession  that  a  state  cannot,  under  the  dis- 
guise of  the  police  power,  overthrow  the 
rights  which  the  constitution  guarantees ;  but 
notwithstanding  this,  it  cannot  be  gainsaid 
that  the  legislature  may  do  many  things  in 
the  legitimate  exercise  of  that  and  other 
powers,  which,  however  unwise  or  injudicious 
they  may  be,  are  not  obnoxious  to  the  objec- 
tion of  being  beyond  the  scope  of  legislative 
authority.  It  would  be  exceedingly  difficult, 
if  not  impossible,  to  state,  beforehand,  what, 


in  a  number  of  cases,  should  be  regarded  as 
an  assumption  by  the  legislature  of  powers 
not  warranted  by  the  constitution.  Each 
case,  to  a  certain  extent,  must  be  determined 
by  its  own  circumstances,  the  court,  in  every 
instance,  regarding  the  act  to  be  investigated 
as  prima  facie  constitutional." 

The  Michigan  pure  food  law  of  1895  is 
not  intended  to  prevent  manufacturers  of 
articles  of  food  from  improving  the  same,  so 
long  as  no  infringement  of  the  law  or  spirit 
of  the  act  defining  adulteration  takes  place. 
People  V.  Jennings,  132  Mich.  662,  94  N.  W. 
216. 

9.  Alabama. —  Cook  v.  State,  110  Ala.  40, 
20  So.  360. 

Iowa. —  State  v.  Snow,  81  Iowa  642,  47 
N.  W.  777,  11  L.  R.  A.  355. 

Maine. —  State  v.  Rogers,  95  Me.  94,  49 
Atl.  564,  85  Am.  St.  Rep.  395. 

Maryland. —  Wright  v.  State,  88  Md.  436, 
41  Atl.  795 ;  McAllister  v.  State,  72  Md.  390, 
20  Atl.  143 ;  Pierce  v.  State,  63  Md.  592. 

Massachusetts. —  Com.  v.  Evans,  132  Mass. 
11. 

Michigam. —  People  v.  Rotter,  131  Mich.  250, 
91  N.  W.  167. 

Minnesota. —  State  v.  Crescent  Creamery 
Co.,  83  Minn.  284,  86  N.  W.  107,  85  Am.  St. 
Rep.  464,  54  L.  R.  A.  466;  State  v.  Horgan, 
55  Minn.  183,  56  N.  W.  688;  State  v.  As- 
lesen,  50  Minn.  5,  52  N.  W.  220,  36  Am.  St. 
Rep.  620;  Butler  v.  Chambers,  36  Minn.  69, 
30  N.  W.  308,  1  Am.  St.  Rep.  638. 

Missouri. —  State  v.  Layton,  160  Mo.  474, 
61  S.  W.  171,  83  Am.  St.  Rep.  487,  62  L.  R.  A. 
163;  State  v.  Bockstruek,  136  Mo.  335,  38 
S.  W.  317;  State  v.  Addington,  77  Mo.  110; 
Kansas  City  v.  Cook,  38  Mo.  App.  660. 

Nelraska.—Beha,  v.  State,  (1903)  93  N.  W. 
155. 

New  Hampshire. —  State  ».  Marshall,  64 
N.  H.  549,  15  Atl.  210,  1  L.  R.  A.  51;  State 
V.  Campbell,  64  N.  H.  402,  13  Atl.  585,  10 
Am.  St.  Rep.  419. 

New  Jersey. —  In  re  Powell,  10  N.  J.  L.  25. 

New  York. —  People  i).  Cipperly,  101  N.  Y. 
634,  4  N.  E.  107  [reversing  37  Hun  319]; 
People  V.  Girard,  73  Hun  457,  26  N.  Y.  Suppl. 
272  [affirmed  in  145  N.  Y.  105,  39  N.  E.  823, 
45  Am.  St.  Rep.  595] ;  People  r.  West,  44 
Hun  162  [affirmed  in  106  N.  Y.  293,  12  N.  E. 
610,  60  Am.  Rep.  452]  ;  People  t.  VIcGann,  34 
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prohibiting  the  sale  of  substances  imitative  of  food  articles,  although  they  may 
not  be  positively  injurious  to  health.'"  The  central  idea  of  these  statutes  is  the 
prevention  of  facilities  for  the  manufacture  and  sale  of  spurious  and  unwhole- 
some articles  in  imitation  of  genuine  and  pure  articles  of  food  whereby  pur- 
chasers are  deceived  into  buying  that  which  they  would  not  buy  but  for  the 
deception.  To  this  end  such  laws  are  sustained  by  the  courts  as  being  safely 
within  the  police  power  of  the  state."     Although  it  has  been  held  that  a  statute 


Hun  358;  People  v.  Eddy,  12  N.  Y.  Suppl. 
C28. 

Ohio. —  State  v.  Capital  City  Dairy  Co.,  62 
Ohio  St.  350,  57  N.  E.  62,  57  L.  E.  A.  181; 
Weller  v.  State,  53  Ohio  St.  77,  40  N.  E. 
1001. 

Pennsylvania. —  Com.  r.  Kevin,  202  Pa.  St. 
23,  51  Atl.  594,  90  Am.  St.  Eep.  613;  Com. 
%.  Paul,  148  Pa.  St.  559,  24  Atl.  78;  Powell 
V.  Com.,  114  Pa.  St.  265,  7  Atl.  913,  60  Am. 
Eep.  350;  Walker  v.  Com.,  8  Pa.  Cas.  483, 
11  Atl.  623;  Com.  v.  Andrews,  24  Pa.  Super. 
Ct.  571;  Com.  v.  Seller,  20  Pa.  Super.  Ct. 
260;  Com.  v.  Powell,  1  Pa.  Co.  Ct.  94. 

United  States. —  Walker  v.  Pennsylvania, 
127  U.  S.  699,  8  S.  Ct.  997,  32  L.  ed.  261; 
Powell  V.  Pennsylvania,  127  U.  S.  678,  8 
S.  Ct.  992,  1257,  32  L.  ■  ed.  253  [affirming 
114  Pa.  St.  265,  7  Atl.  913,  60  Am.  Eep.  350]  ; 
Armour  Packing  Co.  v.  Snyder,  84  Fed.  136; 
In  re  Brosnahan,  18  Fed.  62,  4  MeCrary  1. 

See  23  Cent.  Dig.  tit.  "Food,"  §  1;  and 
CoMMEBCE,  7  Cyc.  434. 

Patented  article. —  The  fact  that  an  article 
of  food  or  drink  is  prepared  by  a  process 
which  is  or  has  been  protected  by  letters 
patent  of  the  United  States  does  not  prevent 
it  from  coming  within  the  operation  of  laws 
passed  by  a  state  in  the  exercise  of  its  police 
powers.  Arbuclde  v.  Blackburn,  113  Fed.  616, 
51  C.  C.  A.  122,  65  L.  E.  A.  864. 

Conflict  of  state  and  federal  authority. — 
Where  oleomargarine  was  furnished  by  the 
federal  government  to  be  served  as  food  to 
the  inmates  of  a  national  home  for  federal 
soldiers,  the  governor  of  such  institution  is 
not  amenable  to  the  laws  of  the  state  in 
which  it  is  located,  regulating  the  use  and 
sale  thereof,  since  the  legislature  of  the  state 
has  no  constitutional  power  to  interfere  with 
the  internal  management  of  federal  institu- 
tions located  within  its  limits.  Ohio  v. 
Thomas,  173  U.  S.  276,  19  S.  Ct.  453,  43  L.  ed. 
699  [affirming  87  Fed.  453,  31  C.  C.  A. 
80]. 

Food  containing  preservative. —  N.  Y.  Laws 
(1893),  c.  338,  §§  27,  37,  as  amended  by 
Laws  (1899),  c.  435,  and  Laws  (1900), 
c.  534,  prohibiting  the  sale  of  any  butter  or 
other  dairy  product  containing  a  preserva- 
tive, except  in  certain  cases,  cannot  be  sus- 
tained as  a  health  regulation,  since  it  does 
not  purport  to  be  a  health  law,  but  is  ap- 
parently directed  against  fraudulent  prac- 
tices. People  V.  Biesecker,  33  Misc.  (N.  Y.) 
35,  68  N.  Y.  Sunpl.  134  [affirmed  in  58  N.  Y. 
App.  Div.  391,  68  N.  Y.  Suppl.  1067].  Minn. 
Laws  (1899),  c.  257,  entitled  "An  act  to  pre- 
vent the  use  of  chemical  agents,  as  preserva- 
tives in  milk,  cream,  cheese  and  butter," 
prohibited    such    use    in    these   four    articles 
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and  also  in  any  other  dairy  products.  Laws 
(1901),  c.  348,  amended  such  act  by  the 
title,  and  provided  that  such  chapter  257 
should  be  amended  to  read,  "An  act  to  pre- 
vent the  use  of  chemical  agents  as  preserva- 
tives in  milk,  cream,  cheese  and  butter,  or 
food  products  of  any  nature  whatever."  Sec- 
tion 1  of  chapter  257  was  amended  to  punish 
any  person  selling  "  any  milk,  cream  or  food 
products  of  any  nature  whatever,  butter, 
cheese  or  any  other  dairy  products,"  to  which 
any  preservative  had  been  added.  These  sev- 
eral sections  have  been  held  to  cover  only 
such  articles  of  food  as  might  be  made  from 
cream  and  milk,  and  not  to  prohibit  the  use 
of  preservatives  in  meats.  State  v.  Eumberg, 
86  Minn.  399,  90  N.  W.  1055. 

Renovated  butter. —  It  is  not  an  improper 
exercise  of  the  police  power  to  require  that 
renovated  butter  should  be  labeled,  so  as  to 
distinguish  it  from  creamery  butter.  Com.  v. 
Seller,  20  Pa.  Super.  Ct.  260. 

10.  State  V.  Addington,  77  Mo.  110  [af- 
firming 12  Mo.  App.  214]  ;  People  v.  Girard, 
73  Hun  (N.  Y.)  457,  26  N.  Y.  Suppl.  272  [af- 
firmed in  145  N.  Y.  105,  39  N.  E.  823,  45 
Am.  St.  Eep.  595] ;  Palmer  v.  State,  39  Ohio 
St.  236,  46  Am.  Eep.  429;  Com.  v.  Kolb,  13 
Pa.  Super.  Ct.  347. 

Pennsylvania  act  of  June  26,  1895,  pro- 
viding that  an  article  of  food  shall  be  deemed 
adulterated  "  if  it  contains  any  added  sub- 
stance or  ingredient  which  is  poisonous  or  in- 
jurious to  the  health,"  makes  it  an  adultera- 
tion to  add  a  substance  which  is  poisonous 
or  injurious  in  any  quantity,  although  the 
quantity  added  is  not  enough  to  make  the 
compound  poisonous  or  injurious  to  health. 
Com.  V.  Kevin,  202  Pa.  St.  23,  25,  51  Atl.  594, 
90  Am.  St.  Eep.  613. 

Arbitrary  test. —  In  People  v.  Worden  Gro- 
cer Co.,  118  Mich.  604,  77  N.  W.  315,  it  was 
lield  tliat  the  court  has  no  power  to  declare 
void  Mich.  Pub.  Acts  (1897),  No.  71,  §  1, 
prohibiting  the  sale  of  vinegar  below  the 
standard  therein  specified,  as  beyond  the  po- 
lice power  of  the  state  because  an  unreason- 
able and  arbitrary  test  is  prescribed  by  it, 
that  being  a  matter  exclusively  for  the  legis- 
lature. 

11.  Alabama. —  Cook  v.  State,  110  Ala.  40, 
20  So.  360. 

Maine. —  State  v.  Eogers,  95  Me.  94,  49 
Atl.  564,  85  Am.  St.  Eep.  395. 

Massachusetts. —  Com.  v.  Carter,  132  Mass, 
12;  Com.  V.  Evans,  132  Mass.  11. 

Minnesota. —  State  v.  Crescent  Creamery 
Co.,  83  Minn.  284,  86  N.  W.  107,  85  Am.  St. 
Eep.  464,  54  L.  E.  A.  466;  State  v.  Sherod, 
80  Minn.  44G,  83  N.  W.  417,  81  Am.  St.  Eep. 
268,  50  L.  R.  A.  660. 
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■which  amounts  to  a  prohibition  of  a  legitimate  article  of  commerce  and  a  whole- 
some article  of  food  is  unconstitutional  as  an  unwarranted  interference  with  the 
natural  rights  of  man  and  a  violation  of  the  privileges  secured  to  him  by  the  state 
and  federal  constitutions.'^     These  statutes  have  been  so  construed  on  the  princi- 


Missouri. —  State  v.  Addington,  77  Mo.  110 
laffirming  12     Mo.  App.  214], 

New  Hampshire. —  State  v.  Collins,  70 
N.  H.  218,  45  Atl.  1080;  State  v.  Ball,  70 
N.  H.  40,  46  Atl.  50;  State  v.  Marshall,  64 
N.  H.  549,   15  Atl.  210,   1  L.  E.  A.  51. 

New  Jersey. —  Shivers  v.  Newton,  45 
N.  J.  L.  469;  In  re  Powell,  10  N.  J.  L.  J. 
25. 

New  York. —  Grossman  v.  Lurman,  171 
N.  Y.  329,  63  N.  E.  1097  [affirmmg  57  N.  Y. 
App.  Div.  393,  68  N.  Y.  Suppl.  311] ;  People 
■V.  West,  106  N.  Y.  293,  12  N.  E.  610,  60 
-Am.  Rep.  452  [affirming  44  Hun  162] ;  Peo- 
ple V.  Arensberg,  105  N.  Y.  123,  11  N.  E.  277, 
59  Am.  Rep.  483;  Polinsky  v.  People,  73 
N.  Y.  65  laffirming  11  Hun  390] ;  People  v. 
Xaesser,  79  N.  Y.  App.  Div.  384,  79  N.  Y. 
Suppl.  470;  People  v.  McGann,  34  Hun 
558. 

Ohio. —  State  v.  Capital  City  Dairy  Co.,  62 
Ohio  St.  350,  57  N.  E.  62,  57  L.  E.  A.  181; 
Walton  V.  Toledo,  23  6hio  Cir.  Ct.  547 ;  Holt- 
greive  v.  State,  5  Ohio  S.  &  C.  PI.  Dec.  166, 
7  Ohio  N.  P.  389. 

Pennsylvania. —  Powell  v.  Com.,  114  Pa.  St. 
•265,  7  Atl.  913,  60  Am.  Rep.  350  [affirmed 
in  27  U.  S.  678,  8  S.  Ct.  992,  1257,  32  L.  ed. 
'253] ;  Com.  v.  Diefenbacher,  14  Pa.  Super. 
Ct.  264;  Com.  v.  McCann,  14  Pa.  Super.  Ct. 
221;  Com.  v.  Powell,  1  Pa.  Co.  Ct.  94. 

Rhode  Island. —  State  V.  Smvth,  14  R.  I. 
100,  51  Am.  Rep.  344. 

United  States. —  U.  S.  i:  Dougherty,  101 
Eed.  439. 

The  legislature  has  the  right  to  a£Sz  the 
character  of  an  adulterated  production  to  milk 
falling  below  a,  certain  standard,  and  pro- 
hibit the  sale  of  such  adulterated  milk  under 
-the  penalty  of  a  criminal  prosecution  which 
would  not  be  defeated  by  proof  that  the  milk 
had  not  been  actually  adulterated  after  leav- 
ing the  cow.  People  v.  Beaman,  102  N.  Y. 
App.  Div.  151,  92  N.  Y.  Suppl.  295. 

Manufacture  in  another  state. —  In  State  v. 
•Collins,  67  N.  H.  540,  42  Atl.  51,  it  was  held 
that  N.  H.  Pub.  St.  c.  127,  §§  19,  20,  punish- 
ing as  an  offense  a  sale  in  the  state  of  oleo- 
margarine not  of  a  pink  color,  are  not  in 
•contravention  of  the  federal  constitution,  as 
applied  to  a  sale  by  the  agent  of  a  non- 
Tesident  who  manufactures  it  in  another 
state,  and  ships  it  into  the  state. 

Question  of  monopoly. — ^Md.  Code  Pub.  Gen. 
Xaws,  art  27,  §§  88-91  (Acts  (1888),  c.  312), 
Jorliidding  the  sale  of  butter  substitutes  do 
not  violate  the  Declaration  of  Eights,  art.  41, 
declaring  against  monopolies,  since  they  pro- 
hibit all  sales,  and  hence  there  is  no  monop- 
oly. Nor  do  they  violate  Md.  Const,  art.  4, 
§  2,  nor  Const.  Amendm.  14,  entitling  the  citi- 
zens of  each  state  to  all  the  privileges  and  im- 
-munities  of  citizens  in  the  several  states, 
since  the  object  of  this  clause  is  to  prevent 
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discrimination  by  the  several  states  against 
citizens  of  other  states.  Wright  v.  State,  88 
Md.  436,  41  Atl.  795. 

Part  of  statute  unconstitutional. —  The  fact 
that  one  section  of  a  statute  requiring  imi- 
tation butter  to  be  marked  in  a  certain  man- 
ner is  unconstitutional  does  not  invalidate  the 
other  sections  prohibiting  the  manufacture 
or  sale  of  such  substance.  State  v.  Bock- 
struck,  136  Mo.  335,  38  S.  W.  317. 

12.  People  V.  Marx,  99  N.  Y.  377,  2  N.  E. 
29,  52  Am.  Rep.  34.  See  also  1  Dillon  Mun. 
Corp.  §  141  note  1. 

In  discussing  the  leading  cases  on  this 
point,  Judge  Dillon  says :  "  We  cannot  re- 
frain from  expressing  our  full  concurrence  in 
the  views  and  conclusions  of  the  Court  of 
Appeals  of  New  York  in  People  v.  Marx, 
supra.  It  will  not  escape  observation  that 
the  Court  of  Appeals  of  New  York  and  the 
Supreme  Court  of  Pennsylvania  reached  op- 
posite conclusions  on  a  question  relating  so 
vitally  to  the  natural,  inalienable,  and  pri- 
mordial rights  of  the  citizen.  The  judgment 
of  the  Supreme  Court  of  Pennsylvania  sus- 
taining the  Act  of  1885,  was  affirmed  by  the 
Supreme  Court  of  the  United  States;  and  on 
like  grounds,  if  the  New  York  statute  (which 
was  in  judgment  in  the  case  of  People  i;. 
Marx,  supra)  had  been  before  the  Supreme 
Court  of  the  United  States,  its  validity 
would  have  been  upheld,  unless  the  Supreme 
Court  had  followed  the  judgment  of  the 
Court  of  Appeals.  We  have,  at  all  events, 
that  which  is  regarded  as  a  fundamental 
right  in  New  York  considered  not  to  be  such 
in  Pennsylvania.  The  Pennsylvania  Act  of 
1885,  under  which  Powell  was  convicted, 
makes  the  manufacture  and  sale  of  oleomar- 
garine, though  open  and  unconcealed,  a 
crime.  We  cannot  but  express  our  regret 
that  the  Constitution  of  any  of  the  States, 
or  that  of  the  United  States,  admits  of  a 
construction  that  it  is  competent  for  a  State 
legislature  to  suppress  (instead  of  regulat- 
ing) under  fine  and  imprisonment  the  busi- 
ness of  manufacturing  and  selling  a  harmless, 
and  even  wholesome,  article,  if  the  legisla- 
ture chooses  to  affirm,  contrary  to  the  fact, 
that  the  public  health  or  public  policy  re- 
quires such  suppression.  The  record  of  the 
conviction  of  Powell  for  selling  without  any 
deception  a  healthful  and  nutritious  article 
of  food  makes  one's  blood  tingle."  1  Dillon 
Mun.  Corp.  §  141. 

N.  Y.  Laws  (1893),  c.  338,  §§  27,  37,  as 
amended  by  Laws  (1899),  c.  435,  and  Laws 
(1900),  c.  534,  prohibiting  the  sale  of  any 
butter  or  other  dairy  product  containing  a 
preservative,  except  salt  in  butter  and  cheese, 
and  spirituous  liquors  in  cheese,  and  sugar 
in  condensed  milk,  and  prohibiting  the  sale 
of  any  preservative  substances  to  be  used  in 
violation   thereof,    and   providing    a    penalty 
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pie  that  there  is  no  interference  with  any  inherent  right  or  privilege  of  the  people 
to  engage  in  the  manufacture  or  sale  of  any  wholesome  product  or  compound, 
where  there  is  no  imitation,  and  the  true  character  is  openly  designated.'^  A 
federal  statute  providing  for  the  taxation  of  persons  engaged  in  the  manufac- 
ture or  sale  of  designated  articles  does  not  authorize  such  manufacture  or  sale 
in  a  state  where  either  is  prohibited  by  law,  or  authorize  any  person  to  dis- 
regard regulations  which  a  state  may  lawfully  prescribe  in  reference  to  such 
articles." 

B.  As  to  Inspection.'^  Laws  for  the  inspection  of  food  have  been  provided 
by  statute  in  many  states,'*  and  the  right  of  inspection  thus  provided  is  a  very 
peremptory  one,  with  which  the  inspector  is  invested  for  the  purpose  of  enforcing 
the  law.""  In  such  cases  the  statute  usually  provides  that  a  sample  of  the 
unwholesome  food  shall  be  reserved  for  evidence.''  So  too  it  is  within  the  prov- 
ince of  congress  to  provide  for  the  sanitary  inspection  and  the  marking  and 
branding  of  articles  of  food  at  the  place  of  manufacture  to  the  end  that  nothing 
shall  be  shipped  from  the  factory  which  can  in  any  way  be  injurious  to  the  health 
of  the  consumer.'^ 

C.  As  to  Condemnation.  It  is  within  the  police  power  of  the  state  to  con- 
demn and  destroy  articles  endangering  the  health  of  the  community.^ 

III.  Municipal  ordinances. 

It  is  settled  that  a  municipal  ordinance  regulating  the  sale  and  providing  for 
the  inspection  of  articles  of  food  under  a  charter  delegating  such  power  is  a 


therefor,  have  been  held  unconstitutional,  as 
a,  restriction  on  the  general  right  to  sell 
preservative  substances.  People  v.  Biesecker, 
33  Misc.  (N.  Y.)  35,  68  N.  Y.  Suppl.  134 
[affirmed  in  58  N.  Y.  App.  Div.  391,  68  N.  Y. 
Suppl.  1067]. 

13.  State  V.  Rogers,  95  Me.  94,  49  Atl. 
564,  85  Am.  St.  Rep.  395. 

Notice  to  public  see  infra,  IV,  A,  1,  d. 

14.  People  V.  Meyer,  89  N.  Y.  App.  Div. 
185,  85  N.  Y.  Suppl. '834;  Plumley  v.  Mas- 
sachusetts, 155  U.  S.  461,  15  S.  Ct.  154,  39 
L.  ed.  223. 

15.  Inspection  for  the  prevention  of  fraud 
and  for  commercial  purposes  see,  generally. 
Inspection. 

Municipal  ordinances  relating  to  inspection 
see  infra,  III. 

16.  Com.  V.  Mullen,  176  Mass.  132,  57 
N.  E.  331;  Com.  v.  Lockhardt,  144  Mass. 
132,  10  N.  E.  511;  St.  Louis  v.  Shands,  20 
Mo.   149. 

Under  Mass.  St.  (1891)  c.  58,  as  amended 
by  St.  (1896)  c.  377,  providing  that  in- 
spectors of  milk  shall  take  samples  of  sus- 
pected imitation  butter,  and  have  the  same 
analyzed,  it  is  not  necessary  for  such  in- 
spector to  reserve  and  seal  a  portion  of  the 
sample,  as  required  by  St.  (1884)  c.  310, 
§  4,  to  sustain  a  prosecution  for  having  in 
possession  with  intent  to  sell  a  certain  com- 
pound in  imitation  of  butter.  Com.  v.  Ry- 
berg,  177  Mass.  67,  58  N.  E.  155. 

By  N.  Y.  Const.  (1846)  art.  5,  §  8,  which  is 
still  in  force,  it  is  provided  that  "  all  of- 
fices for  the  weighing,  measuring,  culling  or 
inspecting  of  any  merchandise,  produce,  man- 
ufacture or  commodity  whatever,  are  hereby 
abolished;  and  no  such  offices  shall  here- 
after be  created  by  law;    but  nothing  in  this 

[II,  A,  5] 


section  contained  shall  abrogate  any  office 
created  for  the  purpose  of  protecting  the 
public  health  or  the  interests  of  the  state 
in  its  property,  revenue,  tolls  or  purchases, 
or  of  supplying  the  people  with  correct 
standards  of  weights  and  measures,  or  shall 
prevent  the  creation  of  any  office  for  such 
purpose  hereafter."  The  .  reason  and  neces- 
sity for  the  adoption  of  this  constitutional 
provision  were  di.<?cussed  by  Denio,  J.,  in 
Tinkham  v.  Tapscott,  17  N.  Y.  141,  147. 

17.  Com.  V.  Lockhardt,  144  Mass.  132,  10 
N.  E.  511. 

Inspection  beyond  city  limits. —  Minn.  Gen. 
Laws  (1895),  c.  203,  authorizing  cities  to 
provide  for  the  licensing  and  regulation  of 
the  sale  of  milk  within  their  limits,  author- 
izes a  city,  to  require  that  an  applicant  for 
license  shall  consent  that  the  dairy  herd 
from  which  he  obtains  milk  may  be  inspected 
by  the  health  commissioner  of  the  city,  al- 
though it  is  kept  outside  the  city  limits. 
State  V.  Nelson,  66  Minn.  166,  68  N.  W. 
1066,  61  Am.  St.  Rep.  399,  34  L.  R.  A.  318. 

18.  Com.  V.  Lockhardt,  144  Mass.  132,  10 
N.  E.  511. 

19.  U.  S.  V.  Bohl,  125  Eed.  625. 

20.  Munn  v.  Corbin,  8  Colo.  App.  113,  44 
Pac.  783;  Raymond  v.  Fish,  51  Conn.  80,  50 
Am.  Rep.  3. 

Renovated  butter.— Wash.'  Laws  (1899), 
u.  43,  §  28,  authorizing  the  seizure  of  any 
article  or  substance  kept  for  sale  in  violation 
of  the  statute,  construed  in  connection  with 
section  30,  prohibiting  the  sale  or  keeping- 
for  sale  of  renovated  butter  without  its  being 
marked  in  a  certain  designated  manner  au- 
thorizes the  seizure  of  process  butter.  Hath- 
away V.  McDonald,  27  Wash.  659,  68  Pac 
376,  91  Am.  St.  Rep.  889. 
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legitimate  exercise  of  the  police  power  of  the  state,^'  and  an  ordinance  which 
requires  the  vendors  of  dairy  products  in  a  city  to  submit  their  dairies  and  dairy 
herds  outside  the  city  limits  to  inspection  is  not  open  to  the  objection  tliat  it  is 
extraterritorial  in  its  operation.^^  So  too  cities  generally  have  power  under  their 
charters  to  license  all  lawful  occupations  carried  on  within, their  limits,  but  a  city 
cannot  by  license  authorize  an  unlawful  traffic  in  food  products  or  even  a  lawful 
traffic  to  be  carried  on  in  an  unlawful  manner.^^ 

IV.  Violations  of  statutes  or  ordinances. 

A.  lUeg-al  Manufaetupe  op  Sale  —  l.  What  Constitutes  —  a.  In   General. 

While  there  is  some  doubt  ^  as  to  whether  the  manufacture  or  sale  of  articles  of 
food  wliich  are  not  injurious  to  health  is  illegal  under  statutes  prohibiting  such 
manufacture  or  sale,^  it  is  nevertheless  firmly  established  that  the  sale  of  such 
articles  so  produced  as  to  work  a  fraud  on  the  public  is  illegal  under  statutes  for- 
bidding such  sales.^"  "Where  a  party  is  charged  with  the  illegal  sale  of  unwhole- 
some food  either  through  himself  or  his  agent,^'  the  question  of  guilt  is  to  be 
determined  by  the  terms  of   the  statute  under  which  he  is  indicted,^  or  the 


21.  State  V.  Nelson,  66  Minn.  166,  68  N.  W. 
1066,  61  Am.  St.  Rep.  399,  34  L.  R.  A.  318; 
St.  Louis  r.  Shands,  20  Mo.  149;  Walton  v. 
Toledo,  23  Ohio  Cir.  Ct.  547;  Norfolk  v. 
Flynn,  101  Va.  473,  44  S.  E.  717,  62  L.  R.  A. 
771. 

22.  State  v.  Nelson,  66  Minn.  166,  68  N.  W. 
1066,  61  Am.  St.  Rep.  399,  34  L.  R.  A.  318; 
Norfolk  V.  Flynn,  101  Va.  473,  44  S.  E. 
717,  62  L.  R.  A.  771. 

23.  See  Haines  r.  People,  7  Colo.  App.  467,. 
43  Pae.  1047,  holding'  that  where  a,  statute 
provides  that  before  any  person  can  sell 
oleomargarine  he  shall  mark  the  packages 
in  two  conspicuous  places  in  bold-faced 
English  letters  and  prescribes  a  punishment 
for  violation  of  the  act,  a  city  has  no  power 
to  authorize  the  sale  of  oleomargarine  in 
unmarked  packages. 

24.  This  doubt  is  due  to  the  diversity  of 
opinion  as  to  whether  such  statutes  consti- 
tute a  legitimate  exercise  of  the  police  power 
of  the  state.     See  supra,  II,  A,  5. 

25.  In  People  v.  Marx,  99  N.  Y.  377,  2 
N.  E.  29,  52  Am.  Rep.  ?4,  it  was  held  that 
a  statute  prohibiting  the  manufacture  and 
sale  as  an  article  of  food  of  any  substitute 
for  butter  or  cheese  produced  from  pure 
unadulterated  milk  or  cream,  inasmuch  as 
the  prohibition  was  not  limited  to  unwhole- 
some or  simulated  substitutes  but  applied 
as  well  to  the  manufacture  and  sale  of  such 
as  are  wholesome  and  valuable,  and  were 
fairly  and  openly  avowed  in  public,  was  un- 
constitutional and  void,  and  that  a  convic- 
tion thereunder  for  the  sale  of  oleomargarine, 
a  wholesome  substitute  for  butter,  where  it 
appeared  that  the  true  character  of  the 
article  was  avowed,  was  error.  See  also 
People  f.  Aren.sberg,  105  N.  Y.  123,  11  N.  E. 
277,  59  Am.  Rep.  483;  People  r.  Kerin,  39 
Hun  (N.  Y.)  631.  But  in  Pennsylvania  a 
similar  statute  was  upheld  as  constitutional. 
Powell  V.  Com.,  114  Pa.  St.  265,  7  Atl.  913, 
60  Am.  Rep.  350  [afprmrd  in  127  U.  S..  678, 
8  S.  Ct.  992,  32  L.  ed.  253].  See  remarks  of 
Judge  Dillon,  supra,  p.  1089  note  12. 


26.  People  i).  Arensberg,  105  N.  Y.  123,  11 
N.  E.  277,  59  Am.  Rep.  483.  See  supra,  II, 
A,  3-5. 

The  intention  of  the  legislature  to  be  ex- 
tracted from  the  Pennsylvania  act  of  1899 
regulating  the  manufacture  and  sale  of  oleo- 
margarine, is  to  prohibit  the  imitation  of 
yellow  butter  by  any  admixture  or  addition 
'to  oleomargarine  during  or  after  manufac- 
ture; and  the  effect  of  the  statute  is  that 
butter  may  be  colored  yellow,  but  oleomar- 
garine may  not  be  so  colored.  Com.  v.  Van- 
dyke, 13  Pa.  Super.  Ct.  484. 

The  Michigan  Pure  Food  Law  of  1895  is 
not  intended  to  prevent  manufacturers  of 
articles  of  food  from  improving  the  same  so 
long  as  no  infringement  of  the  law  or  spirit 
of  the  act  defining  adulteration  takes  place. 
People  V.  Jennings,  132  Mich.  661,  94  N.  Y. 
216. 

27.  Com.  V.  Gray,  150  Mass.  327,  23  N.  E. 
47;  State  v.  Smith,  10  R.  I.  258. 

Sales  by  agent  see  infra,  IV,  D,  A,  I,  f. 

On  a  prosecution  under  88  Ohio  Laws, 
p.  231,  of  an  agent  of  a  foreign  wine  house 
for  selling  adulterated  wine  within  the  state, 
it  was  held  no  defense  that  the  agent  did 
not  know  that  the  wine  was  adulterated. 
Myer  v.  State,  10  Ohio  Cir.  Ct.  226,  6  Ohio 
Cir.  Dec.  477. 

28.  Com.  V.  Raymond,  97  Mass.  567;  Com. 
v.  Flannelly,  15  Gray  (Mass.)  195;  Verona 
Cent.  Cheese  Co.  v.  Murtaugh,  50  N.  Y.  314 
[reversing  4  Lans.  17]  ;  People  v.  Fox,  4  N.  Y. 
App.  Div.  38,  38  N.  Y.  Suppl.  635;  State  r. 
Smith,  10  R.  I.  258.  The  sale  of  several 
cans  of  impure  and  adulterated  milk  at  one 
time  and  place  and  to  one  person  constitutes 
but  a  single  offense.  People  r.  Buell,  85 
N.  Y.  App."  Div.  141,  83  N.  Y.  Suppl.  143. 

N.  Y.  City  San.  Code,  §  63,  providing  that 
no  adulterated  milk  "  shall  be  brought  into, 
held,  kept  or  offered  for  sale  at  nny  place 
in  the  city,"  does  not  prohibit  the  mere 
possession  thereof.  People  r.  Timraerraan, 
79  N.  Y.  App.  Div.  565,  80  N.  Y.  Suppl. 
285. 
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evidence  of  guilty  knowledge  and  intent  as  proved  at  the  trial  in  cases  where 
these  constitute  an  essential  ingredient  of  the  offense.^' 

b.  Imitations  of  Staple  Articles.  Wiiere  the  statute  provides  against  the 
manufacture  of  compounds  in  imitation  of  well  known  articles  of  food,  the  gist 
of  the  offense  consists  in  the  imitation,^  and  the  statutory  prohibition  is  aimed  at 
a  designed  and  intentional  imitation^'  and  not  at  a  mere  resemblance  of  qualities 
inherent  in  the  articles  themselves  and  common  to  both.'^  It  is  not  unlawful  for 
a  party  to  manufacture  substances  and  sell  them  for  what  they  purport  to  be  ;  ^' 
and  in  order  to  convict  it  must  be  established  that  he  intended  to  sell  such 
substances  for  the  natural  product.^* 

e.  Guilty  Knowledge.  "Where  the  statute  makes  knowledge  of  the  unwhole- 
someness  or  adulteration  of  the  food  an  essential  ingredient  of  the  ofEense,  it  is 
necessary  that  such  knowledge  should  appear,^^  and  the  court  should  so  charge 
the  jury.'^  On  the  other  hand  under  some  statutes  a  guilty  knowledge  is  not  the 
gist  of  the  ofEense,  and  the  seller  takes  upon  himself  the  risk  of  knowing  that  the 
article  offered  is  unwholesome  or  adulterated.'^ 


The  phrase  "yellow  butter,"  as  used  in 
Mieh.  Acts  (1901),  No.  22,  making  it  an 
offense  to  sell  or  offer  for  sale  oleomargarine 
colored  in  imitation  of ,  "  yellow  butter " 
made  from  pure  milk  or  cream  of  the  same, 
means  any  butter  produced  from  pure  milk 
or  cream  thereof  having  a  "  perceptible 
shade "  of  yellow.  People  v.  Phillips,  131 
Mich.  395,  91  N.  W.  616. 

89.  People  v.  Laning,  40  N.  Y.  App.  Div. 
227,  57  N.  Y.  Suppl.  1057;  People  v.  Ma-- 
haney,  41  Hun  (N.  Y.)  26;  People  v.  Fulle, 
1  N.  Y.  Cr.  172;  Flander  v.  People,  4  Alb. 
L.  J.  316;  Haas  v.  State,  2  Ohio  S.  &  C. 
PI.  Dee.  177,  1  Ohio  N.  P.  248;  State  v. 
Dunbar,  13  Greg.  591,  11  Pac.  298,  57  Am. 
Eep.  33. 

The  serving  at  a  public  restaurant  of  oleo- 
margarine as  a  substitute  for  butter,  which, 
although  not  eaten,  is  paid  for  as  part  of 
the  meal  and  carried  away  by  the  customer, 
constitutes  a  sale  thereof  within  the  pro- 
hibition of  the  statute.  Com.  v.  Miller,  131 
Pa.  St.  118,  18  Atl.  938,  6  L.  R.  A.  633.  A 
public  caterer  who  furnishes  oleomargarine 
as  part  of  a  meal  to  his  guests  is  subject  to 
the  penalties  for  the  sale  of  oleomargarine 
provided  for  in  the  Pennsylvania  act  of  May 
21,  1885.  Com.  v.  Handlev,  7  Pa.  Super.  Ct. 
356. 

Honest  mistake  of  fact. —  In  People  v. 
Fulle,  1  N.  Y.  Cr.  172,  defendant,  a  grocer, 
purchased  in  the  open  market  an  adulterated 
cream  of  tartar.  He  was  told  by  the  dealer 
that  it  was  the  best.  He  paid  the  highest 
price  for  it,  and,  believing  it  was  pure  and 
the  best,  sold  it  as  an  article  of  food.  It 
was  held  that  the  sale  was  made  by  defend- 
ant under  an  honest  mistake  of  fact  which 
excused  him.  See  also  Haas  r.  State,  2  Ohio 
S.  &  C.  PI.  Dec.  177,  1  Ohio  N.  P.  248. 

30.  Waterbury  v.  Newton,  50  N.  J.  L.  545, 
14  Atl.  609;  People  r.  Arensberg,  105  N.  Y. 
123,  11  N.  E.  277,  59  Am.  Rep.  483  [dis- 
imguishing  People  v.  Marx,  99  N.  Y.  377,  2 
N.  E.  29,  52  Am.  Rep.  34;  In  re  Jacobs, 
98  N.  Y.  98,  50  Am.  Rep.  636]  ;  People  v. 
Arensberg,  103  N.  Y.  388,  8  N.  E.  736,  57  - 
Am.  Rep.  741  [reversing  40  Hun  358];  Peo- 
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pie  V.  Niagara  Fruit  Co.,  75  N.  Y.  App. 
Div.  11,  77  N.  Y.  Suppl.  805  [affirmed  in 
173  N.  Y.  629,  66  N.  E.  1114]. 

31.  Where  the  ingredients  are  purposely 
so  selected  as  to  produce  the  resemblance 
designed  to  be  prohibited,  defendant  cannot  be 
excused  on  the  ground  that  no  ingredients 
were  used,  the  sole  function  of  which  is  col- 
oration. State  V.  Armour  Packing  Co.,  124 
Iowa  323,  100  N.  W.  59. 

32.  Bennett  v.  Carr,  134  Mich.  243,  96 
N.  W.  26;  People  v.  Arensberg,  105  N.  Y. 
123,  11  N.  E.  277,  59  Am.  Rep.  489;  People 
V.  Meyer,  89  N.  Y.  App.  Div.  185,  85  N.  Y. 
Suppl.  834. 

33.  People  v.  Dold,  63  Hun  (N.  Y.)  583, 
18  N.  Y.  Suppl.  643. 

34.  People  v.  Dold,  63  Hun  (N.  Y.)  583, 
18  N.  Y.  Suppl.  643;  People  ».  Kerin,  39 
Hun  (N.  Y.)  631.  See  also  People  v.  Fauer- 
back,  5  Park.  Cr.    (N.  Y.)    311. 

35.  Com.  V.  Raymond,  97  Mass.  567 ;  Com. 
V.  Flannelly,  15  Gray  (Mass.)  195;  State  v. 
Snyder,  44  Mo.  App.  429 ;  Verona  Cent. 
Cheese  Co.  v.  Murtaugh,  50  N.  Y.  314  [re- 
versing 4  Lans.   17]. 

Under  Tex.  Pen  Code,  art.  392,  making  it 
unlawful  knowingly  to  slaughter  for  food 
any  diseased  animal,  or  to  sell  the  flesh  of 
any  animal  slaughtered  when  diseased,  un- 
less defendant  knew  at  the  time  of  the  sale 
that  the  meat  was  diseased,  he  cannot  be 
convicted.  league  v.  State,  25  Tex.  App.  577, 
8  S.  W.  667. 

36.  State  v.  Snyder,  44  Mo.  App.  429 ;  Haas 
V.  State,  2  Ohio  S.  &  C.  PI.  Dec.  177,  1 
Ohio  N.  P.  248. 

It  is  error  to  charge  that  by  "  wilfully 
selling "  is  meant  deliberately  selling  with- 
out regard  to  defendant's  motive.  State  v. 
Nussenholtz,  76  Conn.  92,  55  Atl.  589. 

37.  Indiana. — Schmidt  v.  State,  78  Ind.  41. 
Maine. — •  State  v.    Rogers,    95    Me.    94,    49 

Atl.   564. 

Massachusetts. —  Com.  v.  Gray,  150  Mass. 
327,  23  N.  E.  47;  Com.  v.  Evans,  132  Mass. 
11;  Com.  r.  Nichols,  10  Allen  199;  Com.  v. 
Farren,  9  Allen  489. 

Michigan. —  People  v.  Worden  Grocer  Co., 


FOOD 


[19  Cye.J     1093 


d.  Notice  to  Public.  In  some  states  the  sale  of  certain  food  stuffs  has  been 
authorized  by  statute,  provided  that  they  shall  be  so  colored  or  labeled  as  to 
advise  the  consumer  of  their  true  nature.^    These  statutes  have  been  strictly 


118  Mich.  604,  77  N.  W.  315;  People  v. 
Snowberger,  ,113  Mich.  86,  71  N.  W.  497, 
67  Am.  St.  Rep.  449. 

'Eew  Hampshire. —  State  v.  Ryan  70  N.  H. 
196,  46  Atl.  49,  85  Am.  St.  Rep.  629. 

New  Jersey. —  Waterbury  v.  Newton,  50 
N.  J.  L.  534,  14  Atl.  609;  Newton  v.  Con- 
nell,  9  N.  J.  L.  J.  316. 

New  York. —  People  v.  Laesser,  79  N.  Y. 
Apj).  Div.  384,  79  N.  Y.  Suppl.  470;  People 
V.  Hillman,  58  N.  Y.  App.  Div.  571,  69 
N.  Y.  Suppl.  66,  15  N.  Y.  Cr.  394;  People 
v.  Meyer,  44  N.  Y.  App.  Div.  1,  60  N.  Y. 
Suppl.  415  [citing  People  v.  Girard,  145 
N.  Y.  105,  39  N.  E.  823,  45  Am.  St.  Rep. 
595;  People  v.  Kibler,  106  N.  Y.  321,  12 
N.  E.  795] ;  People  v.  Mahaney,  41  Hun  26; 
People  V.   Schaeffer,  41  Hun  23. 

Ohio. —  State  v.  Rippeth,  71  Oliio  St.  85, 
72  N.  E.  298;  State  v.  Kelly,  54  Ohio  St. 
166,  43  N.  E.  163;  Myer  v.  State,  10  Ohio 
Cir.  Ct.  226,  6  Ohio  Cir.  Dec.  477;  Bissman 
V.  State,  9  Ohio  Cir.  Ct.  714,  6  Ohio  Cir. 
Dec.  712;  Strong  v.  State,  3  Ohio  S.  &  C. 
PI.  Deo.  284,  2  Ohio  N.  P.  93.  Compare 
Haas  r.  State,  2  Ohio  S.  &  C.  PL  Dec.  177, 
1  Ohio  N.   P.  248. 

Pennsylvania. —  Com.  v.  Weiss,  139  Pa.  St. 
247,  21  Atl.  10,  23  Am.  St.  Rep.  182,  11 
L.  R.  A.  530. 

Rhode  IsUmd. —  State  v.  Smith,  10  R.  I. 
258. 

See  23  Cent.  Dig.  tit.  "Food,"  §  12. 

A  dealer  who  puts  into  food  a  foreign  sub- 
stance containing  matter  injurious  to  health 
cannot  defend  on  the  ground  that  he  did  not 
know  such  substance  contained  any  injurious 
matter.  Lansing  v.  State,  (Nebr.  1905)  102 
N.  W.  254. 

False  representations. —  Under  N.  Y.  Laws 
(1882),  c.  246,  §  1,  punishing  the  sale  of 
an  article  that  is  not  butter,  but  which  the 
seller  represents  to  be  butter,  it  is  sufficient 
to  prove  the  sale  and  false  representation, 
and  it  is  not  necessary  to  further  prove  the 
seller's  knowledge  that  his  representation 
was  false,  or  that  he  intended  to  deceive, 
since  he  subjects  himself  to  liability  by  mak- 
ing a  representation  not  loiown  to  be  true. 
People  V.  Mahaney,  41  Hun   (N.  Y.)   26. 

Inadvertence. —  In  Com.  v.  Gray,  150  Mass. 
327,  329,  23  N.  E.  47,  the  court  said: 
"  Where  an  act  is  forbidden  by  positive  law 
except  where  certain  precautions  are  ob- 
served, neither  ignorance  of  them,  nor  the 
failure  to  observe  them  through  inadver- 
tence, affords  an  excuse,  whether  this  is  the 
ignorance  or  inadvertence  of  the  person 
himself,  or  of  his  agent  acting  within  the 
scope  of  the  agency  with  which  he  has  been 
intrusted." 

38.  Com.  V.  Russell,  162  Mass.  520,  39 
N.  E.  110;  Com.  V.  Stewart,  159  Mass.  113, 
34  N.  E.  84;  Com.  v.  Crane,  158  Mass. 
218,  33  N.  E.  388;  Bayles  v.  Newton,  50 
N.  J.  L.  549,  18  Atl.  77. 


Under  Mass.  St.  (iSgi)  c.  58,  prohibiting 
the  manufacture  or  sale  or  the  offering  or 
exposing  for  sale  of  any  article  which  shall 
be  in  imitation  of  yellow  butter  produced 
from  pure  unadulterated  milk  or  cream,  but 
providing  that  nothing  in  the  act  shall  be 
construed  to  prohibit  the  manufacture  or 
sale  of  oleomargarine  in  a  distinct  form 
and  in  such  manner  as  will  advise  the  con- 
sumer of  its  real  character  free  from  colora- 
tion or  ingredients  that  cause  it  to  look  like 
butter,  is  directed  solely  to  products  in  imi- 
tation of  yellow  butter  and  does  not  apply 
to  oleomargarine  not  made  in  imitation  of 
butter.  Com.  v.  Huntley,  156  Mass.  236,  30 
N.  E.   1127,  15  L.  R.  A.  839. 

Under  Mass.  St.  (1891)  c.  412,  which  pro- 
hibits the  selling  from  a  vehicle  on  the  pub- 
lic street  of  "  oleomargarine,  butterine,  or 
any  substance  made  in  imitation  or  sem- 
blance of  pure  butter "  without  the  sign 
therein  provided  for,  has  been  held  to  apply 
to  all  kinds  of  oleomargarine  whether  de- 
signedly made  to  imitate  butter  or  not. 
Com.  V.  Crane,  162  Mass.  506,  39  N.  E.  187. 

Under  the  Michigan  statute  forbidding  the 
sale  of  cane  syrup  or  beet  syrup  mixed 
with  glucose,  unless  the  package  containing 
the  same  be  distinctly  branded  "  Glucose 
Mixtui-e  "  or  "  Corn  Syrup  "  with  the  name 
and  percentage  of  each  ingredient  contained 
therein  plainly  stamped  thereon.  It  was 
held  that  a  sale  of  syrup  made  of  ninety  per 
cent  pure  corn  syrup  and  ten  per  cent  cane 
syrup,  labeled  "  Victor  Corn  Syrup,"  and 
truthfully  stating  the  ingredients  composing 
it,  is  not  in  violation  of  the  statute  in  that 
it  is  not  branded  "  Glucose,  ninety  per  cent, 
and  Cane  Syrup  ten  per  cent."  People  v. 
Harris,  135  Mich.  136,  97  N.  W.  402. 

The  Minnesota  statute,  providing  that  man- 
ufacturers of  baking  powders  shall  put  on 
each  can  a  label  stating  what  ingredients 
are  used,  is  constitutional  and  not  an  in- 
fringement upon  private  rights.  State  V. 
Sherod,  80  Minn.  446,  83  N.  W.  417,  81  Am. 
St.  Rep.  268,  50  L.  R.  A.  660. 

Selling  milk. —  On  a  prosecution  for  selling 
milk  not  of  standard  quality,  where  defend- 
ant had  the  right  to  sell  skimmed  milk 
from  duly  marked  vessels,  an  instruction 
that  defendant  would  be  liable  unless  the 
buyer  had  notice  or  knowledge  that  the  milk 
was  skimmed  milk  is  error,  where  defendant 
sold  the  skimmed  milk  from  marked  vessels. 
Com.  V.  Smith,   149  Mass.  9,  20  N.  E.   161. 

Esrposing  oleomargarine  for  sale  in  its  orig- 
inal package,  marked  on  the  top,  side,  and 
bottom  as  required  by  Mass.  St.  (1886) 
c.  317,  §  1,  but  with  the  top  removed  so  as 
to  expose  to  view  the  contents,  which  are 
to  be  sold  at  retail  in  small  quantities,  is 
not  a  violation  of  the  law.  The  statute  does 
not  say  that  under  such  circumstances  the 
package  shall  be  constantly  kept  covered. 
Com.  V.  Bean,  148  Mass.  172,  19  N.  E.  163. 
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construed  for  the  protection  of  the  public,''  and  in  some  cases  the  courts  have 
gone  to  the  extreme  in  requiring  actual  notice  to  be  brought  home  to  tlie 
purchaser.*' 

e.  Purpose  of  Sale.  Since  the  entire  object  of  the  statutes  prohibiting  the 
sale  of  unwholesome  and  adulterated  food  stuffs  is  to  protect  the  health  of  the 
public,  it  must  generally  appear  that  such  article  was  sold  as  food  ;  ^'  and 
tiie  mere  possession  of  an  adulterated  article  which  is  not  exposed  or  offered  for 
sale  does  not  constitute  an  offense/^  N'or  is  it  an  offense  to  sell  a  quantity  of  an 
article  of  adulterated  food  as  a  sample  for  the  purpose  of  analysis  upon  demand 
made  for  that  purpose  by  the  proper  officer.^' 

f.  Sale  by  Agent.  The  question  has  frequently  arisen  whether  a  sale  by  an 
agent  will  constitute  a  violation  of  the  statute  on  the  part  of  the  principal. 
While  the  possession  oi"  sale  on  the  part  of  an  agent  or  servant  is  not  in  itself 
sufficient  for  a  conviction  of  the  principal,^  yet  where  such  possession  or  sale  is 


Compare  People  v.  Mack,  97  N.  Y.  App. 
Div.  474,  89  N.  Y.  Suppl.  1004. 

39.  State  v.  Ball,  70  N.  H.  40,  46  Atl.  50. 
Covered   signs. —  Hanging  the   placards   on 

the  inside  of  a  covered  wagon,  having  the 
front  and  rear  ends  open,  is  not  a  compli- 
ance with  Mass.  St.  (1891)  c.  412,  §  4, 
which  makes  it  unlawful  to  sell  o'.eomar- 
garine  from  a  wagon,  etc.,  without  having  on 
both  sides  of  the  vehicle  a  placard,  "  Li- 
censed to  Sell  Oleomargarine."  Com.  v. 
Crane,  158  Mass.  218,  33  N.  E.  388. 

Knowledge  of  purchaser. —  Under  Mass.  St. 
(1901)  u.  58,  §  1,  prohibiting  the  manufac- 
ture or  exposing  for  sale  of  any  compound 
made  from  fat  in  imitation  of  yellow  butter, 
but  providing  that  oleomargarine  may  be 
sold  "  in  a  separate  and  distinct  form,  and 
in  such  manner  as  will  advise  the  consumer 
of  its  real  character,  free  from  coloration 
or  ingredient  that  causes  it  to  look  like  but- 
ter," the  sale  of  oleomargarine  containing 
coloring  in  imitation  of  butter  is  illegal, 
although  the  purchaser  is  advised  of  its 
real  character.  Com.  v.  Eussell,  162  Mass. 
520,  39  N.  E.  110.  So  under  the  New  Jersey 
act,  providing  that  no  pcr<;on  shall  sell  any 
oleomargarine  or  other  imitation  of  butter, 
etc.,  at  retail  "  unless  he  shall  first  inform 
the  purchaser  that  the  substance  is  not 
natural  butter  or  cheese,  but  imitation,"  etc., 
and  shall  also  at  the  time  of  sale  "  give  to 
the  purchaser  a,  card  or  notice  printed  on 
which  shall  be  the  name  of  the  substance 
sold  and  the  name  and  address  of  the  seller 
or  vendor,"  the  offense  is  committed  by 
failure  to  give  such  card  or  notice,  notwith- 
standing the  purchaser  is  at  the  time  of 
sale  orally  informed  of  the  nature  of  the 
substance  sold.  Bavles  v.  Newton,  50 
N.  J.  L.  549,  18  Atl.  77. 

40.  In  Com.  v.  Stewart,  159  Mass.  113,  34 
N.  E.  84,  under  Mass.  St.  (1891)  c.  412, 
§  5,  which  requires  every  person  who  fur- 
nishes to  a  guest  in  a  restaurant  or  hotel 
oleomargarine  or  butterine  instead  of  but- 
ter to  notify  him  that  the  substance  fur- 
nished is  not  butter,  it  has  been  held  insuf- 
ficient to  put  up  in  a  restaurant  conspicu- 
ous signs,  reading  "  Bvitterine  Used  Only 
Here,"  and  to  print  on  the  bill  of  fare  "  Only 
Fine  Butterine  Used  Here,"  where  It  is  shown 
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ihat  the  guest  to  whom  butterine  was  fur- 
nished instead  of  butter  neither  saw  the 
signs  nor  read  the  bill   of  fare. 

41.  Schmidt  v.  State,  78  Ind.  41;  State  v. 
Fayette,  17  Mo.  App.  587;  Com.' «.  Madden, 
153  Pa.  St.  627,  25  Atl.  896;  Com.  v. 
Schollenberger,  153  Pa.  St.  625,  25  Atl.  999; 
Com.  V.  Callahan,  1  Pa.  Dist.  437,  12  Pa. 
Co.  Ct.  170;  Com.  v.  Schmidt,  13  Pa.  Co. 
Ct.  28. 

Article  of  merchandise. —  Upon  an  indict- 
ment for  selling  unwholesome  beef,  it  was 
held  no  error  for  the  judge  to  refuse  to 
charge  the  jury  that  if  they  find  the  beef  was 
bought  as  an  article  of  merchandise  and 
not  for  domestic  consumption  they  must  ac- 
quit. People  V.  Parker,  38  N.  Y.  85,  97 
Am.  Dec.   774. 

43.  People  v.  Timmerman,  79  N.  Y.  App. 
Div.  565,  80  N.  Y.  Suppl.  285  [affirmed  in 
179  N.  Y.  550,  71  N.  E.  1136]. 

Where,  however,  the  statute  forbids  the 
possession  or  sale  of  certain  food,  the  use 
to  which  defendant  intended  to  devote  the 
prohibited  article  is  not  an  element  of  the 
offense.    Com.  v.  Raymond,  97  Mass.  567. 

In  a  prosecution  for  selling  milk  that  did 
not  bear  the  prescribed  test,  it  is  imma- 
terial for  what  purpose  defendant  had  the 
milk  on  hand.  Weigand  v.  District  of  Colum- 
bia, 22  App.  Cas.    (D.  C.)    559. 

43.  Lansing  v.  State,  (Nebr.  1905)  102 
N.  W.  254. 

44.  State  v.  Smith,  10  R.  I.  258. 

Mich.  Pub.  Acts  (1895),  No.  193,  providing 
that  the  taking  of  an  order  for  future  de- 
livery of  any  of  the  articles  covered  by  the 
act  "  shall  be  deemed  a  sale,  within  the 
meaning  of  the  act "  does  not  make  an  agent 
absolutely  responsible  for  the  acts  of  his 
principal  in  filling  the  orders  taken  by  such 
agent,  and  an  order  by  the  agent  which  is 
filled  by  the  principal  as  an  entirety  may  be, 
under  the  act,  a  sale  of  impure  food  as  to 
the  principal,  and  yet  not  such  as  to  the 
agent.  People  v.  Morse,  ISl  Mich.  68,  90 
N.  W.  673. 

Charge  in  complaint. —  A  conviction  for  a 
sale  of  adulterated  milk  is  improper  if  the 
complaint  charges  a  sale  by  a  principal,  and 
it  was  made  by  an  agent.  Heider  v.  State, 
4  Ohio  S.  &  C.  PI.  Dec.  227. 
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■connected  with  a  regular  business  and  within  the  scope  of  the  agency  the  princi- 
pal has  always  been  neld  liable,^  especially  where  the  principal  has  in  any  way 
authorized  the  act.^' 

2.  Recovery  From  Purchaser.  Where  a  sale  is  made  under  circumstances 
■directly  prohibited  by  the  statute,  no  recovery  can  be  had  by  the  seller  against 
the  purchaser ; "  but  where  there  has  been  no  direct  violation  of  the  terms  of  the 
statute  a  party  will  not  be  denied  his  right  to  relief.*^ 


Consummation  of  sale. —  Where  a  Phila- 
delphia'  grocer  who  had  a  wholesale  license 
to  sell  oleomargarine  sent  his  soliciting 
agents  into  M  county  and  took  orders  there, 
which  were  sent  to  a  Philadelphia  store  and 
there  accepted,  and  the  goods  shipped  to 
the  customer  in  his  name,  but  in  care  of  the 
agent,  and  taken  by  the  agent  from  the  rail- 
road station  and  delivered  to  the  customer, 
defendant  cannot  be  convicted  of  selling 
■oleomargarine  in  M  county  without  a  license, 
since  the  sale  was  consummated  in  Phila- 
delphia. Com.  V.  Gardner,  16  Montg.  Co. 
Ttep.    (Pa.)    171. 

45.  District  of  Columbia. —  Prather  v. 
U.   S.,  9  App.   Cas.   82. 

Massachusetts. —  Com.  v.  Gray,  150  Mass. 
327,  23  N.  E.  47. 

Missouri. —  State  v.  Bockstruck,  136  Mo. 
335,  38  S.  W.  317. 

New  Hampshire. —  State  v.  Collins,  70 
N.  H.  218,  45  Atl.   1080. 

New  Jersey. —  Newton  v.  Peed,  10  N.  J. 
L.  J.  175. 

New  York. —  Verona  Cent.  Cheese  Co.  v. 
Murtaugh,  50  N.  Y.  314. 

Ohio. —  Williams  v.  State,  25  Ohio  Cir. 
Ct.   673. 

Tennessee. —  Hunter  v.  State,  1  Head  160, 
73  Am.  Dec.   164. 

See  23  Cent.  Dig.  tit.  "  Food,"  §   13. 

Local  orders. —  In  State  v.  Newell,  140 
Mo.  282,  41  S.  W.  751,  on  the  trial  for  the 
sale  of  a  prohibited  butter  substitute,  it 
appeared  that  defendant  took  local  orders  for 
it  from  individuals,  and  sent  them  to  some 
manufacturer  outside  the  state;  that  the 
orders  were  filled  and  marked  for.  the  sev- 
eral individuals,  but  were  consigned  together 
in  care  of  defendant,  who  thereby  secured 
a  minimum  freight  rate;  that  the  orders 
were  filled  at  the  local  market 'price,  but  by 
an  arrangement  with  defendant  the  manu- 
facturer made  out  an  account  for  each  order 
to  the  person  giving  it,  charging  therein  an 
account  of  the  price  to  defendant,  freight 
at  the  rate  of  single  orders,  and  a  charge 
for  delivery  by  defendant,  who  received  and 
forwarded  the  money.  It  was  held  that  the 
sales  were  made  by  defendant.  And  to  the 
same  effect  see  Com.  v.  Leslie,  20  Pa.  Super. 
Ct.  529. 

Sale  by  traveling  agent  see  Cbiminal  Law, 
12  Cyc.  237. 

Sale  in  good  faith. —  A  traveling  salesman 
who  in  good  faith  takes  an  order  for  "  pure 
pepper,"  which  is  filled  by  his  principal 
with  impure  pepper,  is  not  guilty  of  a  vio- 
lation of  Mich.  Pub.  Acts  (1895),  No.  193, 
forbidding  the  sale  of  impure  foods.  People 
V.  Morse,  131  Mich.  68,  90  N.  W.  673.    And 


to  the  same  effect  see  Com.  v.  Eiehards,  16 
Montg.  Co.  Rep.   (Pa.)   176. 

Partnership  sale. —  Wliere  an  unlawful  sale 
is  made  by  one  member  of  a  partnership,  in 
the  course  of  the  partnership  business,  the 
partners  are  jointly  liable  to  the  penalty. 
Bayles  v.  Newton,  50  N.  J.  L.  549,  18  Atl. 
77. 

46.  Verona  Cent.  Cheese  Co.  v.  Murtaugh, 
50  N.  Y.  314. 

Evidence  of  revocation  of  authority. —  In 
Harvey  v.  Newton,  52  N.  J.  L.  369,  19  Atl. 
793,  which  was  a  penal  suit  for  the  illegal 
sale  of  oleomargarine  defendant  claimed  that 
the  oleomargarine  was  not  sold  by  his  au- 
thority. The  evidence  showed  that  he  said 
to  his  salesmen :  "  That  butter  is  not  suiting 
our  customers,  and  we  had  better  not  sell 
any  more."  It  was  held  that  the  salesman's 
authority  was  not  revoked. 

47.  Smith  v.  Arnold,  106  Mass.  269  ifol- 
loicing  Hewes  v.  Platts,  12  Gray  (Mass.) 
143]  ;  Miller  v.  Post,  1  Allen  ( Mass. )  434. 
See  also  Libby  v.  Downey,  5  Alien  (Mass.) 
299.     See   also   Sales. 

The  doctrine  is  clear  and  well  established 
that  where  a  contract  is  made  in  a  manner 
prohibited  by  a  statute  passed  for  the  pro- 
tection of  a  buyer,  no  action  can  be  main- 
tained upon  it;  and  that,  where  the  stat- 
ute directs  the  mode  in  which  the  contract 
shall  be  made,  not  following  the  direction 
is  equivalent  to  disobeying  a  prohibition. 
And,  if  the  statute  imposes  a  penalty  upon 
the  act  done,  this  will  make  the  contract 
void  in  like  manner  as  if  it  were  in  terms 
prohibited,  because  a  penalty  implies  a  pro- 
hibition. Eitehi-e  v.  Boynton,  114  Mass.  431; 
Miller  v.  Post,  1  Allen  (Mass.)  434  [citing 
Forster  v.  Taylor,  5  B.  &  Ad.  887,  27  E.  C.  L. 
374;  Little  v.  Poole,  9  B.  &  C.  192,  7  L.  J. 
K.  B.  O.  S.  158,  17  E.  O.  L.  93;  Law  v. 
Hodgson,  2  Campb.  147,  11  East  300,  10  Rev. 
Rep.  513;  Cundell  v.  Dawson,  4  C.  B.  375, 
11  Jur.  634,  17  L.  J.  C.  P.  311,  56  E.  C.  L. 
375]. 

It  is  no  defense,  in  an  action  for  the  price 
of  oleomargarine,  merely  that  the  article  was 
designed  to  take  the  place  of  butter,  since 
the  unlawful  act  declared  under  N.  Y.  Laws 
(1885),  c.  183,  is  for  selling  an  article  in 
imitation  or  semblance,  as  well  as  one  de- 
signed to  take  the  place.  Waterbury  v. 
Egan,  3  Misc.  (N.  Y.)  355,  23  N.  Y.  Suppl. 
115. 

48.  Ritchie  v.  Boynton,  114  Mass.  431. 
Sale  in  another  state. —  The  Pennsylvania 

act  of  May  21,  1885,  declaring  void  contracts 
for  the  sale  of  oleomargarine,  has  no  appli- 
cation to  a  sale  and  delivery  of  that  ma- 
terial   made    in    another    state,    and    cannot 
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3.  Liability  to  Person  Injured.  Any  one  selling  food  for  public  consumption 
is  civilly  liable  for  any  unwholesomeness  or  unsoundness  in  tbe  article  sold,  which 
he  knew  of  or  might  have  known  by  ordinary  prudence  and  care." 

4.  Action  For  Penalty'"  —  a.  In  General.  It  is  competent  for  the  legislature 
to  impose  a  civil  as  well  as  a  criminal  liability  for  the  sale  of  unwholesome  or 
adulterated  food."  So  also  the  legislature  may  without  altering  or  impairing  the 
criminal  liability  provide  that  in  certain  cases  the  additional  civil  liability  shall 
not  be  enforced.^^ 

b.  Who  May  Sue.  This  civil  liability,  where  the  statute  so  directs,  may  b& 
enforced  by  a  civil  action  in  the  name  of  the  person  injured  or  defrauded ;  '* 
although  it  is  usually  provided  that  the  action  shall  be  brought  in  the  name  of 
the  people  or  state  at  the  suit  of  a  designated  officer.^ 

e.  Ppoeedure.  Except  as  controlled  by  the  statute  imposing  the  liability  to  the 
penalty ,''  the  defenses  which  may  be  interposed,^^  the  form  and  sufficiency  of  the 


operate  to  prevent  the  recovery  of  the  pur- 
chase-money therefor  in  the  courts  of  Penn- 
sylvania from  a  purchaser  there,  to  whom 
the  material  was  shipped,  and  who  intended 
to  resell  the  same  in  violation  of  the  act 
of  1855.  Braunn  v.  Keally,  146  Pa.  St.  519, 
23  Atl.  389,  28  Am.  St.  Eep.  811. 

49.  Bishop  V.  Weber,  139  Mass.  411,  1 
N.  E.  154,  52  Am.  Eep.  715;  Peckham  v. 
Holman,  11  Pick.  (Mass.)  484;  Craft  v. 
Parker,  96  Mich.  245,  55  N.  W.  812,  21 
L.  R.  A.  139;  Hunter  v.  State,  1  Head 
(Tenn.)    160,  73  Am.  Dec.  164. 

Implied  warranty. —  In  such  case  the  dealer 
impliedly  warrants  that  the  food  is  fit  for 
the  purpose  for  which  it  is  sold  (Craft  v. 
Parker,  96  Mich.  245,  55  N.  W.  812,  21 
L.  R.  A.  139 ) ,  and  it  is  not  necessary  to 
allege  any  special  damage  resulting  from 
its  use  (Peckham  v.  Holman,  11  Pick. 
(Mass.)    484).     See,  generally.   Sales. 

Contributory  negligence. —  In  an  action  to 
recover  for  injuries  from  a  piece  of  spoiled 
bacon  sold  by  defendants,  it  was  a  question 
for  the  jury  whether  plaintiff  was  guilty  of 
contributory  negligence  in  eating  the  bacon 
after  he  had  smelled  peculiar  odors  arising 
from  it  when  cooked.  Craft  v.  Parker,  96 
Mich.  245,  55  N.  W.  812,  21  L.  E.  A.   139. 

So  if  one  who  holds  himself  out  to  the 
public  as  a  caterer  skilled  in  providing  and 
preparing  food  for  entertainments  is  em- 
ployed IS  such  by  those  who  arrange  for  an 
entertainment  to  furnish  food  and  drink  for 
all  who  may  attend,  and  if  he  undertakes  to 
perform  the  service  accordingly,  he  stands 
in  such  a  relation  of  duty  toward  a  person 
who  lawfully  attends  the  entertainment  and 
partakes  of  the  food  furnished  by  him,  as 
to  be  liable  to  an  action  of  tort  for  negli- 
gence in  furnishing  unwholesome  food  where- 
by such  person  is  injured.  Bishop  r.  Weber, 
139  Mass.  411,  1  N.  E.  154,  52  Am.  Rep.  715. 
See,  generally.  Negligence. 

50.  Penalties  generally  see  Penalties. 

51.  People  V.  Beaman,  102  N.  Y.  App.  Div. 
151,  92  N.  Y.  Suppl.  295. 

The  New  York  Agricultural  Law,  providing 
that  any  person  violating  any  of  the  pro- 
visions of  the  article  shall  forfeit  the  sum 
of  not  less  than  twenty-five  dollars  nor  more 
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than  one  himdred  dollars  for  every  viola- 
tion contemplates  the  recovery  of  the  penalty 
by  civil  and  not  criminal  procedure.  People- 
V.  Bremer,  69  N.  Y.  App.  Div.  14,  74  N.  Y. 
Suppl.  570. 

53.  People  v.  Beaman,  102  N.  Y.  App.  Div. 
151,  92  N.  Y.  Suppl.  295;  People  v.  Salis- 
bury, 2  N.  Y.  App.  Div.  39,  37  N.  Y.  Suppl. 
420. 

When  the  law  so  provides,  it  has  been  held 
that  the  penalty  may  be  enforced  by  indict- 
ment.    Com.  v.  liuscomb,  130  Mass.  42. 

53.  Tabor  v.  Herrick,  54  Vt.  630. 

54.  People  v.  Laesser,  79  N.  Y.  App.  Div.- 
384,  79  N.  Y.  Suppl.  470;  People  v.  Gilmor, 
73  N.  Y.  App.  Div.  483,  77  N.  Y.  SuppU 
273;  People  v.  Bremer,  69  N.  Y.  App.  Div.. 
14,  74  N.  Y.  Suppl.  570;  People  v.  Laning, 
40  N.  Y.  App.  Div.  227,  57  N.  Y.  SuppU 
1057 ;  People  v.  Salisbury,  2  N.  Y.  App.  Div. 
39,  37  N.  Y.  Suppl.  420;  People  v.  Lamb, 
85  Hun  (N.  Y.)  171,  32  N.  Y.  Suppl.  584; 
People  v.  McDermott-Bunger  Dairy  Co.,  3$ 
Misc.  (N.  Y.)  365,  77  N.  Y.  Suppl.  888; 
Com.  V.  Madden,  153  Pa.  St.  627,  25  At]., 
896;  Com.  ».  Shirley,  152  Pa.  St.  170,  2» 
Atl.  819;  Com.  v.  Davison,  11  Pa.  Super.  Ct.. 
130;  Com.  v.  Callahan,  1  Pa.  Dist.  437,  12 
Pa.  Co.  Ct.  170;  Com.  v.  Schmidt,  13  Pa. 
Co.  Ct.  28.  In  State  v.  Newton,  51  N.  J.  L., 
553,  19  Atl.  174  [affirming  50  N.  J.  L.  549, 
18  Atl.  77],  the  action  was  brought  by  the 
state  dairy  commissioner  for  the  benefit  of" 
the  state. 

55.  See  cases  cited  infra,  note  56  and  suc- 
ceeding notes. 

56.  See,  generally.  Penalties. 

Defense  to  action. —  In  a  suit  for  a  penalty- 
for  selling  bread  of  insufficient  weight  under 
Washington  (D.  C. )  by-laws  of  April  17, 
1806,  it  was  a  good  defense  that  the  mayor 
or  register  failed  to  publish  the  price  of 
flour  in  the  last  week  of  the  month  preced- 
ing the  time  that  the  penalty  was  alleged 
to  have  been  incurred  as  required  by  said 
by-law.  Friend  v.  Washington,  9  Fed.  Cas. 
No.  5,121,  2  Cranch  C.  C.   19. 

Use  of  old  cans.— N.  Y.  Laws  (1887), 
c.  401,  as  amended  by  Laws  (1890),  e.  25,, 
imposing  a  penalty  for  the  use  of  milk-cans, 
without   the   consent   of   the   owner's    agent 
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pleadings,"  the  evidence,^  the  trial,"'  and  the  amount  recoverable  or  forfeited ""  in 
such  actions  are  governed  by  the  rules  relating  to  such  matters  in  actions  for 
penalties  generally. 

5.  Criminal  Prosecution" — a.  In  General.     "While  some  particular  officer  is- 
usually  designated  by  statute  to  prosecute  offenders  against  the  health  regula- 


does  not  apply  to  old,  dilapidated,  and  bat- 
tered cans  employed  for  holding  tar  and  oil. 
Bell  V.  Moen's  Asphaltic  Cement  Co.,  32 
N.  Y.  App.  Div.  302,  52  N.  Y.  Suppl.  1084. 

57.  See,  generally.  Penalties;   Pleading. 
Keeping  and  offering  for  sale  adulterated 

vinegar. —  A  complaint  in  an  action  for  a 
penalty  for  keeping  and  offering  for  sale 
adulterated  vinegar  alleging  that  between 
certain  dates  defendant  manufactured  for 
sale,  kept  and  offered  for  sale  adulterated 
vinegar  which  was  made  in  imitation  or 
semblance  of  cider  vinegar,  .and  that  he  man- 
ufactured, kept,  and  offered  for  sale  as  and 
for  cider  vinegar  a  vinegar  or  product  which 
was  not  cider  vinegar  as  defined  by  a  stat- 
ute is  sufficient  under  a  statute  defining 
adulterated  vinegar,  prohibiting  the  sale 
thereof,  and  imposing  a  penalty  for  its  vio- 
lation. People  V.  Windholz,  92  N.  Y.  App. 
Div.  569,  86  N.  Y.  Suppl.  1015. 

Sale  of  impure  milk. —  A  complaint  in  an 
action  to  recover  the  penalty  provided  by 
the  agricultural  law  for  the  sale  of  impure 
milk,  etc.,  must  if  the  particular  offense 
intended  to  be  proved  is  the  bringing  of  skim 
milk  to  a  full  cream  cheese  factory,  allege 
that  the  milk  in  question  was  milk  from 
which  the  cream  had  been  taken,  and  that 
the  factory  to  which  it  was  brought  was  a 
full  cream  cheese  factory,  or  was  not  a  skim 
cheese  factory;  but  a  complaint  which 
merely  alleges  that  defendant  sold,  supplied, 
and  brought  to  be  manufactured,  to  a  cheese 
factory,  impure  and  adulterated  milk,  al- 
though objectionable  on  the  ground  of  gen- 
erality of  statement,  sets  out  a  cause  of 
action  within  the  statute,  and  it  is  error 
to  dismiss  such  a.  complaint  as  insufficient 
before  it  has  been  made  to  appear  that  the 
particular  cause  of  action  intended  to  be 
proved  is  not  sufficiently  alleged.  People  v. 
Spees,  18  N.  Y.  App.  Div.  617,  46  N.  Y. 
Suppl.  995. 

In  an  action  for  a  penalty  for  selling  oleo- 
margarine as  natural  butter,  the  complaint 
must  allege  that  the  oleaginous  substance 
sold  was  made  from  animal  fats  or  animal 
and  vegetable  oils  not  the  product  of  the 
dairy.  People  v.  Laning,  40  N.  Y.  App.  Div. 
227,  57  N.  Y.  Suppl.  1057. 

58.  See,  generally,   Evidence;   Penalties. 

In  an  action  for  a  penalty  for  selling  adul- 
terated milk,  evidence  of  defendant  and  his 
wife  that  they  had  not  tampered  with  the 
milk  is  incompetent,  where  the  fairness  of 
the  samples  shown  to  be  adulterated  or  the 
analysis  was  not  impugned.  People  v.  Laes- 
ser,  79  N.  Y.  App.  Div.  384,  79  N.  Y.  Suppl. 
470. 

Preponderance  of  evidence.—  The  jury  may 
find  against  defendant  on  a  preponderance 
of   the    evidence    and   need   not   be    satisfied 


beyond  a  reasonable  doubt  that  he  has  vio- 
lated the  statute,  although  the  action  is 
brought  by  the  people,  and  other  sections  of 
the  act  provide  that  such  violation  shall  be 
punishable  as  a  misdemeanor.  People  P.. 
Briggs,  114  N.  Y.  56,  20  N.  E.  820. 

Under  a  New  York  statute  relating  to  the 
selling  of  oleomargarine  manufactured  and 
kept  for  sale  by  defendants  it  was  proved 
that  defendants  had  it  on  hand  and  for  sale 
at  the  time  the  action  was  brought.  It  was 
held  that  the  evidence  was  sufficient  to  jus- 
tify a  conviction  without  proof  that  it  was. 
not  manufactured  or  in  process  of  manu- 
facture when  the  act  was  passed,  in  the  ab- 
sence of  any  explanation  on  the  part  of 
defendants.  People  v.  Briggs,  47  Hun 
(N.  Y.)  266  [affirmed  in  114  N.  Y.  56,  20 
N.  E.  820]. 

59.  See,  generally.  Penalties;  Teial. 

In  an  action  for  the  penalty  provided  for 
the  sale  of  oleomargarine  by  the  act  of  May 
21,  1885,  as  amended  by  the  act  of  June  26,. 
1895,  which,  in  its  true  nature  and  effect,, 
is  a  proceeding  for  the  punishment  of  a 
criminal  offense,  although  in  form  an  action 
of  debt,  it  is  still  essential  that  the  record 
shall  contain  a  finding  set  forth  in  express 
terms,  or  to  be  implied  with  certainty,  that 
a  special  act  has  been  performed  by  defend- 
ant, and  that  it  shall  describe  or  define  it 
in  such  a  way  as  to  individuate  it,  and  show 
that  it  falls  within  the  unlawful  class  of 
acts.  Without  this  a  judgment  that  the  law 
has  been  violated  goes  for  nothing.  Com.  «. 
Davison,  11  Pa.  Super.  Ct.  130. 

60.  See,  generally.  Damages;    Penalties, 
The  fact  that,  no  provision  is  made  as  tO' 

who  shall  determine  the  amount  of  the  sum 
to  be  forfeited  does  not  prevent  recovery,  but 
the  penalty  may  be  enforced,  at  least  as  tO' 
the  smaller  sum  mentioned  in  the  statute. 
People  V.  Bremer,  69  N.  Y.  App.  Div.  14,  71- 
N.  Y.  Suppl.  570. 

Under  the  Pennsylvania  statute  of  May 
21,  1885,  it  has  been  held  that  one  who  sells- 
a  pound  of  oleomargarine  from  a  larger 
quantity  in  his  possession  is  not.  subject  to 
a  penalty  of  one  hundred  dollars  for  the  in- 
tent to  sell,  a  second  penalty  of  one  hun- 
dred dollars  for  exposing  it  for  sale,  a  third 
penalty  for  the  sale,  a  fourth  for  the  intent 
to  sell  the  remainder,  and  a  fifth  penalty 
for  exposing  such  remainder  for  sale,  since 
the  sale  embraces  all  that  has  gone  before  it, 
and  leads  up  to  it  as  necessary  incidents, 
and  constitutes  but  one  complete  offense. 
Com.  V.  Staving,  152  Pa.  St.  176,  25  Atl. 
822;  Com.  v.  Roberts,  152  Pa.  St.  174,  25 
Atl.  820;  Com.  v.  Shirley,  152  Pa.  St.  170, 
25  Atl.  819. 

61.  Criminal  law  generally  see  Chimin ai. 
Law. 
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tions,^'  yet  the  duty  of  such  oflBcers  is  usually  only  directory  and  the  enforcement 
of  the  law  not  dependent  upon  their  discretion.^ 

b.  Indictment,  Information,^  or  Complaint  ^^ — (i)  In  Qenmbal.  Prosecu- 
tions for  the  illegal  exposure  or  sale  of  unwholesome  foods  are  usually  begun  by 
an  indictment,*^  an  information/'''  or  a  complaint  in  the  nature  of  an  indictment'^ 
for  a  criminal  offense. 

(ii)  Allegations — (a)  In  Oeneral.  The  allegations  of  the  indictment  or 
complaint  in  such  cases  are  dependent  not  only  upon  the  terms  of  tlie  statute  and 
the  exact  nature  of  the  offense  charged,*'  but  also  upon  the  nature  of  the  pro- 
ceeding under  which  a  conviction  is  sought.'"' 

(b)  Following  language  of  Statute.     In  prosecutions  for  this  offense,  as  in 


62.  Com.  V.  Mullen,  176  Mass.  132,  57  N.  B. 
331;  Com.  ■;;.  McDonnell,  157  Mass.  407,  32 
N.  E.  361.  See  also  State  v.  Newton,  45 
N.  J.  L.  469;  Williams  v.  McNeal,  7  Ohio 
Cir.  Ct.  280,  4  Ohio  Cir.  Dee.  596;  and,  gen- 
erally. Health. 

63.  Com.  V.  McDonnell,  157  Mass.  407,  32 
N.  E.  361. 

Under  the  Indiana  Pure  Food  Law  affixing 
a  penalty  for  the  sale  or  having  for  sale 
adulterated  foods,  and  providing  that  it  shall 
be  the  duty  of  the  state  board  of  health  to 
enforce  the  law  of  the  state  governing  food 
and  drug  adulterations,  it  was  held  that  such 
provisions  did  not  exclude  individuals  from 
making  complaint  against  one  for  the  viola- 
tion of  the  statute.  Isenhour  v.  State,  157 
Ind.  517,  62  N.  E.  40,  87  Am.  St.  Rep.  228. 

64.  Indictment  or  information  generally  see 
Indictments   and   Informations. 

Forms  of  indictment  see  People  v.  Burns, 
53  Hun  (N.  Y.)  274,  6  N.  Y.  Suppl.  611; 
Goodrich  v.  People,  3  Park.  Cr.   (N.  Y.)   622. 

65.  Criminal  complaint  generally  see  Cbim- 
INAL  Law. 

66.  Alabama. —  Cook  v.  State,  110  Ala.  40, 
20  So.  360. 

Maryland. —  iftasch  v.  State,  89  Md.  755, 
43  Atl.  931;  Pierce  v.  State,  63  Md.  592. 

Massachusetts. —  Com.  v.  Nichols,  10  Al- 
len 199;  Com.  v.  Farren,  9  Allen  489;  Com. 
4'.  Boynton,  12  Gush.  499. 

Missouri. —  State  v.  Bockstruck,  136  Mo. 
335,  38  S.  W.  317;  State  v.  Falk,  38  Mo. 
App.  554. 

New  York. —  People  v.  Burns,  53  Hun  274, 
6  N.  Y.  Suppl.  611;  People  v.  Harris,  4  Silv. 
Sup.  531,  7  N.  Y.  Suppl.  773;  Goodrich  v. 
People,  3  Park.  Cr.  622. 

United  States. —  U.  S.  l'.  Dougherty,  101 
Fed.  439;  Wilkins  v.  U.  S.,  96  Fed.  837,  37 
C.   C.   A.   588. 

See  23  Cent.  Dig.  tit.  "Food,"  §  21. 

67.  Moesehke  v.  State,  14  Ind.  App.  393, 
42  N.  E.  1029 ;  Brown  v.  State,  14  Ind.  App. 
24,  42  N.  E.  244. 

68.  Com.  v..  Gray,  150  Mass.  327,  23  N.  E. 
47;  Com.  v.  MeCarron,  2  Allen  (Mass.)  157; 
Com.  V.  O'Donnell,  1  Allen  (Mass.)  593; 
Com.  V.  Flannelly,  15  Gray  (Mass.)  195; 
State  r.  Newton,  45  N."  J.  L.  469. 

69.  Wilkins  v.  U.  S.,  96  Fed.  837,  37 
C.  C.  A.  588.  An  affidavit  charging  a  per- 
son with  selling  and  delivering  oleomar- 
garine which  when  sold  contained  coloring 
matter,    to    wit,    butter    yellow,    sufficiently 
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charges  a  violation  of  the  law,  although  it 
contains  descriptive  words  which  partially 
bring  the  substance  sold  within  the  statu- 
tory definition  of.  oleomargarine.  State  v. 
Arata,  69  Ohio  St.  ^211,  68  N.  E.  1046. 

Under  Md.  Code,  art.  27,  §  go,  providing 
that  any  person  who  sells  oleomargarine 
to  a  person  who  asks  for  butter  shall  be 
guilty  of  a  fraud,  an  indictment  charging 
such  an  offense  need  not  allege  that  the  oleo- 
margarine was  fraudulently  sold.  Fox  v. 
State,  94  Md.  143,  50  Atl.  700,  89  Am.  St. 
Eep.  419. 

Under  a  statute  requiring  oleomargarine  to 
be  packed  in  packages  "  marked  and  branded 
as  the  commissioner  of  internal  revenue  shall 
prescribe,"  and  imposing  a  penalty  for  pack- 
ing the  same  "  in  any  manner  contrary  to 
law,"  an  indictment  has  been  held  good  which 
charges  defendant  with  packing  oleomar- 
garine "  in  packages  not  marked  in  accord- 
ance with  the  regulations  of  the  commis- 
sioner," without  regard  to  the  kind  of  pack- 
age used.     U.  S.  V.  Dougherty,  101  Fed.  439. 

70.  Isenhour  v.  State,  157  Ind.  517,  62 
N.  E.  40,  87  Am.  St.  Eep.  228. 

An  affidavit  for  refusing  to  furnish,  on  de- 
mand, for  analysis,  "an  article  of  food"  in- 
cluded in  the  provisions  of  a  certain  act  is 
bad  for  not  saying  what  article  of  food  was 
demanded,  and  should  distinctly  set  forth 
what  statute  is  violated.  It  is  not  enough 
to  say  that  defendant  refused  to  furnish  for 
analysis  a  sample  contrary  to  an  act  passed 
on  a  certain  day.  Margolius  v.  State,  4 
Ohio  S.  &  C.  PI.  Dec.  354,  1  Ohio  N.  P. 
264. 

Special  complaint. —  Under  the  New  Jersey 
statute,  punishing  the  sale  of  milk  under  a 
certain  standard,  the  complaint  should  be 
special,  and  not  in  the  form  of  a  complaint 
for  selling  milk  which  has  been  adulterated. 
State  V.  Newton,   45   N.   J.   L.  469. 

Under  the  New  York  Agricultural  Law, 
subjecting  to  a  penalty  persons  selling  as 
natural  butter,  produced  from  unadulterated 
milk  or  cream,  any  oleomargarine  or  other 
substance  made  in  imitation  of  butter  from 
animal  fats  or  animal  or  vegetable  oils  not 
the  product  of  the  dairy,  a  complaint  for 
the  recovery  of  such  penalty  must  show  that 
the  oleaginous  substance  sold  was  made 
from  animal  fata  or  animal  or  vegetable  oils 
not  the  product  of  the  dairy.  People  v.  Lan- 
ing,  40  N.  Y.  App.  Div.  227,  57  N.  Y.  Suppl. 
1057. 
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all  others,  an  indictment  which  substantially  follows  the  language  of  the  statute 
will  be  held  sufficient." 

(c)  Description  of  Accused.  Where  the  statute  makes  punishable  a  certain 
class  of  persons,  such  as  dealers  in  a  particular  article,  the  indictment  should 
allege  that  defendant  was  a  dealer.'^ 

(d)  Description  of  Purchaser.  The  name  of  the  person  or  persons  to  whom 
the  food  was  sold,  if  such  person  or  persons  are  known,  should  be  alleged.'^ 

(e)  Description  of  Article  Sold.  It  is  unnecessary  to  set  forth  what  rendered 
the  food  unwholesome.''^ 


71.  People  V.  West,  106  N.  Y.  293,  12 
N.  E.  610,  60  Am.  Rep.  452 ;  People  v.  Burns, 
53  Hun  (N.  Y.)  274,  6  N.  Y.  Suppl.  611. 
See  also  Wilkins  v.  U.  S.,  96  Fed.  837,  37 
C.  C.  A.  588.  Under  N.  Y.  Laws  (1884), 
~c.  202,  punishing  any  persons  selling,  sup- 
plying, or  bringing  to  be  manufactured  to 
any  butter  or  cheese  factory  any  milk  di- 
luted with  water,  it  was  held  that  an  indict- 
ment alleging  that  defendant  brought  to  a 
certain  cheese  factory,  for  the  purpose  of 
being  manufactured  into  cheese  and  butter, 
a  large  quantity  of  milk  diluted  with  water, 
and  that  such  milk  was  delivered  to  a  firm 
named,  for  the  purpose  and  intent  of  cheat- 
ing and  defrauding  the  firm,  sufficiently 
charged  a  crime,  under  the  statute.  People 
V.  Harris,  54  Hun  (N.  Y.)  638,  7  N.  Y. 
Suppl.  773-. 

An  information  charging  that  vanilla  ex- 
tract was  colored  to  conceal  its  inferiority, 
and  to  make  it  appear  of  greater  value  than 
it  really  was,  is  sufficient  to  warrant  the  sub- 
mission to  the  jury  of  the  question  whether 
the  extract  was  inferior.  People  v.  Hinahaw, 
135  Mich.  378,  97  N.  W.  758. 

No  precise  form  of  words  necessary. —  An 
indictment  for  selling  unwholesome  provi- 
sions must  charge  that  the  article  was  sold 
for  consumption  as  food  for  men;  but  this 
need  not  be  charged  in  any  precise  form  of 
words,  and  the  allegation  that  the  accused 
"  sold  to  divers  citizens  five  hundred  pounds, 
of  beef  as  good  and  wholesome  beef  and  food  " 
is  sufficient.  Goodrich  v.  People,  19  N.  Y. 
574   [affirming  3  Park.   Cr.   622]. 

72.  Com.  V.  O'Donnell,  1  Allen  (Mass.) 
593;  Com.  v.  Flannelly,  15  Gray  (Mass.)   195. 

A  complaint  under  Mass.  Gen.  St.  c.  49, 
§  151,  punishing  dealers  in  milk  who,  being 
recorded  in  the  books  of  the  milk  inspector 
as  dealers,  knowingly  sell  adulterated  milk, 
made  by  "  F,  inspector  of  milk  in  the  city 
of  Boston,"  and  alleging  that  defendant, 
being  a  dealer,  and  being  recorded  as  such 
"  in  the  books  of  said  F,"  sold,  etc.,  does  not 
sufficiently  allege  that  he  was  recorded  in  the 
books  of  the  inspector  as  a  dealer  in  milk, 
the  words,  "  inspector  of  milk  in  the  city  of 
Boston,"  being  merely  descriptio  personw. 
■Com.  V.  MeCarron,  2  Allen   (Mass.)    157. 

Sale  by  agent. —  A  complaint  under  Ohio 
Hev.  St.  §  7468-13,  providing  a  punishment 
lor  whoever,  by  himself  or  his  servant  or 
agent,  or  as  servant  or  agent  of  any  other 
person,  sells  milk  from  which  the  cream  has 
leen  removed,  charging  a  principal  with  an 


improper  sale,  is  insuificient  where  the  sale, 
if  made  at  all,  was  made  by  an  agent.  Hei- 
der  V.  State,  4  Ohio  S.  &  C.  PL  Dec.  227. 
See  supra,  IV,  A,  1,  f.  A  complaint  for  the 
violation  of  Mass.  St.  (1886)  c.  317,  §  1, 
requiring  that  in  the  sale  at  retail  of  any 
compound  in  imitation  of  butter  "  the  seller 
or  his  agents "  shall  attach  to  each  pack- 
age a  label  of  a  specified  character  describ- 
ing the  article,  need  not  allege  that  the  sale 
with  which  defendant  is  charged  was  actu- 
ally made  by  his  agent,  in  order  to  let  in 
proof  of  that  fact.  Com.  v.  Gray,  150  Mass. 
327,  23  N.  E.  47. 

73.  People  r.  Burns,  53  Hun  (N.  Y.)  274, 
6  N.  Y.  Suppl.  611. 

Unknown  persons. —  Where  an  indictment 
for  selling  unwholesome  provisions  sets  forth 
sales  to  persons  to  the  jurors  unknown  the 
vendees  need  not  be  named.  Goodrich  v. 
People,  3  Park.  Cr.  (N.  Y.)  622.  An  alle- 
gation in  an  indictment  for  the  sale  of  dis- 
eased meat  that  the  meat  was  sold  to  per- 
sons unknown  to  the  grand  jury  is  not 
authorii;ed,  unless  the  grand  jury  have  made 
a  careful  investigation  to  learn  the  names  of 
the  purchasers.  Marxen  v.  State,  44  Tex.  Cr. 
41,  68  S.  W.  277.  Since  a  prosecution  for 
the  sale  of  oleomargarine  without  notice  to 
the  purchasers,  as  required  by  1  N.  J.  St. 
p.  1164,  §  4,  made  triable,  by  section  10,  be- 
fore a  justice  of  the  peace,  is  a  summary 
proceeding,  a  complaint  failing  to  state  the 
name  of  the  purchaser  or  that  he  was  un- 
known, or  not  ascertainable,  is  insufficient 
to  support  a,  conviction.  Feigen  v.  McGuire,  ' 
64  N.  J.  L.  152,  44  Atl.  972. 

Refusal  to  sell  for  analysis. —  An  affidavit 
that  defendant  refused  to  sell  an  article  of 
food  for  analysis,  which  fails  to  state  the 
name  of  the  article,  or  of  the  party  demand- 
ing its  sale,  and  does  not  designate  the  act 
violated  except  by  its  date,  is  fatally  de- 
fective. Margolius  v.  State,  4  Ohio  S.  &  C. 
PI.  Dec.  354,  1  Ohio  N.  P.  264. 

74.  Isenhour  v.  State,  157  Ind.  517,  62 
N.  E.  40,  87  Am.  St.  Rep.  228;  Goodrich  v. 
People,  3  Park.  Cr.  (N.  Y.)  622. 

Under  Ala.  Acts  (1894-1895),  p.  777,  §  i, 
it  has  been  held  that  an  indictment  is  not 
open  to  the  objections  of  insufficient  descrip- 
tion, or  that  it  does  not  charge  an  oflfense, 
where  it  charges  a  sale  of  the  "  article, 
product,  or  compound,"  and  avers  that  it 
was  made  wholly  or  partly  out  of  fat, 
oil,  or  oleaginous  substance,  or  compound 
thereof,"  that  it  was  not  produced  directly 
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(f)  Intent — (1)  In  General.  "Whenever  the  intention  of  a  party  is  neces- 
sary to  constitute  the  offense,  such  intent  must  be  alleged  in  every  material  part 
of  the  description  where  it  so  constitutes  \i?^  The  allegation  of  guilty  knowledge 
in  an  indictment  of  this  description  depends  upon  the  language  and  intention  of 
the  statute  under  which  it  is  drawn.''* 

(2)  Foe  Food.  It  should  be  alleged  that  the  deleterious  article  in  question 
was  sold  as  an  article  of  food." 

(3)  To  Injure  Health.     An  indictment  for  selling  unwholesome  food  as 

food  and  wholesome  food  need  not  allege  that  defendant  intended  to  injure  the 
ealth  of  the  persons  who  ate  it  or  that  it  did  injure  their  health.'^ 
(in)  DUFLIOITY.     The  act  of  selling  or  exposing  for  sale  are  considered  in 
law  one  offense,''^  and  the  mere  fact  that  the  offense  is  thus  alleged  in  the  indict- 
ment will  not  render  it  defective  on  the  ground  of  duplicity.^" 

e.  Evidence.  The  question  of  evidence  in  this  class  of  cases  usually  arises 
upon  the  intent  of  defendant,"  and  his  guilty  knowledge  at  the  time  of  the 


and  at  the  time  of  manufacture  from  unadul- 
terated milk  or  cream  from  the  same;  and 
that  such  article,  product,  or  compound  was 
in  imitation  of  yellow  butter,  produced  from 
pure,  unadulterated  milk  or  cream  from  the 
same.    Cook  v.  State,  110  Ala.  40,  20  So.  360. 

75.  Com.  v.  Boynton,  12  Cush.  (Mass.) 
499. 

76.  Thus  where  the  mere  fact  of  possession 
or  sale  is  an  offense  no  allegation  of  guilty 
knowledge  is  required.  Lansing  v.  State, 
(Nebr.  1905)  102  N.  W.  254.  On  the  other 
hand,  where  guilty  knowledge  is  one  of  the 
elements  of  the  offense  there  must  not  only 
be  an  allegation  to  such  effect  (Moeschke  v. 
State,  14  Ind.  App.  393,  42  N.  E.  1029),  and 
such  allegation  must  cover  each  element  of 
the  offense  mentioned  in  the  statute  (Com.  v. 
Boynton,  12  Cush.  (Mass.)  499;  State  v. 
Falk,  38  Mo.  App.  554). 

Surplusage. —  An  averment  in  an  indict- 
ment under  Mass.  St.  (1864)  c.  122,  §  4, 
punishing  the  selling  of  adulterated  milk,  that 
defendant  had  knowledge  that  the  milk  was 
adulterated  will  be  rejected  as  surpliisage. 
Com.  V.  Farren,  9  Allen  (Mass.)  489. 

Under  Mass.  St.  (i866)  c.  253,  §  1,  which 
punishes  knowingly  selling  or  having  in  pos- 
session with  intent  to  sell  the  meat  of  a  calf 
killed  when  less  than  four  weeks  old,  it  was 
held  that  an  indictment  charging  that  defend- 
ant killed  a  calf,  intending  to  sell  its  meat, 
"well  knowing  that  said  calf  was  less  than 
four  weeks  old,"  was  a,  sufficient  allegation 
of  defendant's  knowledge.  Com.  v.  Raymond, 
97  Mass.  567. 

Where  an  indictment  charges  the  sale  of 
unwholesome  articles,  it  should  not  only 
charge  that  the  sale  was  made  knowingly,  but 
should  also  aver  that  defendant  knew  at  the 
time  of  the  sale  the  corrupt  and  unwholesome 
condition  of  the  article  sold.  Com.  v.  Boyn- 
ton, 12  Cush.   (Mass.)  499. 

77.  Lansing  v.  State,  (Nebr.  1905)  102 
N.  W.  254,  holding  that  the  allegation  that 
defendant  sold  milk  "  as  and  for  pure  milk, 
an  article  of  food  "  is  a  sufficient  allegation 
that  it  was  sold  as  an  article  of  food. 

An  afSdavit  charging  the  sale  of  impure 
milk  under  a  statute  regulating  the  sale  of 

[IV,  A,  5,  b,  (II),  (f),  (I)] 


milk  need  not  allege  that  milk  is  an  article 
of  food.  State  v.  Smith,  69  Ohio  St.  196,  68- 
N.  E.  1044. 

78.  Goodrich  v.  People,  3  Park.  Cr.  (N.  Y.) 
622. 

79.  People  v.  Burns,  53  Hun  (N.  Y.)  274,. 
6  N.  Y.  Suppl.  611. 

80.  Com.  V.  Nichols,  10  Allen  (Mass.)  199; 
People  V.  Bums,  53  Hun  (N.  Y.)  274,  6  N.  Y- 
Suppl.  611. 

Under  Mass.  St.  (1864)  c.  122,  §  4,  punish- 
ing the  selling,  keeping,  or  offering  fo^  sale- 
of  adulterated  milk,  an  indictment  w-hieh 
charges  that  defendant  sold  a  certain  quan- 
tity of  "  adulterated  milk,  to  which  a  large- 
quantity,  —  that  is  to  say,  four  quarts,  —  of 
water  had  been  added "  is  not  bad  for  du- 
plicity. Com.  V.  Farren,  9  Allen  (Mass.) 
489. 

Under  N.  Y.  Laws  (1884),  c.  202,  punishing- 
any  persons  selling,  supplying,  or  bringing  t& 
be  manufactured  to  any  butter  or  cheese 
manufactory  any  milk  diluted  with  water,  it 
was  held  that  an  indictment  alleging  that, 
defendant,  on  the  third  and  fourth  of  Au- 
gust, brought  to  a  certain  factory  a  large 
quantity  of  milk  diluted  with  water,  to  he- 
manufactured,  etc.,  alleges  but  a  single  trans- 
action, and  charges  but  one  offense,  although 
two  days  are  assigned  for  its  commission. 
People  V.  Harris,  7  N.  Y.  Suppl.  773. 

81.  In  Com.  v.  McDonnell,  157  Mass.  407,. 
32  N.  E.  361;  Com.  v.  Mills,  157  Mass.  405, 
32  N.  E.  360,  which  were  criminal  prosecu- 
tions for  having  in  possession,  with  intent  to- 
sell,  oleomargarine  in  a  tub  not  marked  as 
required  by  Mass.  St.  (1886)  c.  317,  §  1,  it 
appeared  that  on  the  date  of  the  alleged  of- 
fense the  tub  was  not  exposed  for  sale,  nor 
so  situated  that  it  could  be  seen  by  defend- 
ant's customers;  that  it  was  at  the  bottom 
of  a  large  refrigerator  in  the  basement  of  his- 
store;  that  he  purchased  it  in  another  state, 
and  had  not  seen  it  since  the  date  of  its  ar- 
rival; that  he  bought  it  with  the  intent  to 
sell  the  oleomargarine  at  retail  in  his  store, 
but  that  he  did  not  intend  to  sell  it  or  expose-, 
it  for  sale  till  the  marks  had  been  examined, 
and  that  if  it  was  not  marked  in  accordance 
with  the  law  he  intended  to  have  it  marked 
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The  mere  testimony  of  tlie  accused  that  he  ]iad  eftdeavored  to  comply 
with  the  law  will  not  avail  ;^  the  evidence  of  intention  is  to  be  gathered  from 
the  acts  performed.**  While  the  ordinary  rules  of  evidence  and  presumptions 
control  as  in  other  ci'iminal  prosecutions,^'  yet  each  case  is  to  be  decided  by  the 
particular  facts  as  presented.^* 


before  it  was  opened,  it  was  held  that  a  ver- 
dict of  guilty  was  not  warranted. 

82.  Indiana. —  Isenhour  v.  State,  157  Ind. 
517,  62  N.  E.  40,  87  Am.  St.  Rep.  228. 

Maine. —  State  r.  Rogers,  95  Me.  94,  49  Atl. 
564,  85  Am-.  St.  Rep.  395. 

Michigan. —  People  f.  Skillman,  129  Mich. 
618,  89  N.  W.  330. 

New  York. —  People  v.  Hillman,  58  N.  Y. 
App.  Div.  571,  69  N.  Y.  Suppl.  66. 

Ohio. —  State  v.  Haynes,  8  Ohio  S.  &  C.  PL 
Dec.  678,  7  Ohio  N.  P.  624. 

See  23  Cent.  Dig.  tit.  "  Food,"  §  22. 

83.  People  v.  MeDermott-Bunger  Dairy  Co., 
38  Misc.  (N.  Y.)  365,  77  N.  Y.  Suppl.  888. 

84.  State  v.  Hanson,  84  Minn.  42,  86  N.  W. 
768,  54  L.  R.  A.  468;  People  v.  McDermott- 
3unger  Dairy  Co.,  38  Misc.  (N.  Y.)  365,  77 
N.  Y.  Suppl.  888. 

Presumption  arising  from  sale. —  Upon  an 
indictment  for  selling  diseased  meat  without 
making  it  laiown  to  the  buyer,  it  is  sufficient 
ior  the  state  to  prove  that  defendant  know- 
ingly sold  such  meat;  the  presumption  aris- 
ing from  such  proof  being  that  the  sale  was 
unlawful,  and  it  is  incumbent  upon  the  de- 
fendant to  prove  that  he  disclosed  to  the 
buyer  the  fact  that  the  meat  was  unsound. 
Seibright  v.  State,  2  W.  Va.  591. 

85.  See,  generally,  Criminal  Law;  Evi- 
dence. Where,  in  a  prosecution  under  the 
Pennsylvania  act  of  July  7,  1885,  punishing 
t:he  sale  of  adulterated  milk,  defendant's  wit- 
ness and  employee  admitted  that  he  had 
skimmed  milk  by  defendant's  direction  and 
sold  it  from  unmarked  cans  in  violation  of 
"the  act,  the  jury  had  the  right  to  infer  that 
the  employee  watered  the  milk  by  the  same 
authority  so  as  to  constitute  an  adulteration 
within  the  meaning  of  the  statute.  Com.  v. 
Hough,  1  Pa.  Dist.  51. 

Presumptive  evidence  of  guilt  under  a  stat- 
ute punishing  the  sale  of  oleomargarine,  etc., 
by  any  person  representing  the  articles  to  be 
butter,  and  providing  that  the  sale  and  rep- 
resentation shall  be  presumptive  evidence  of 
guilt,  it  was  held  that  the  presumption  was 
not  met  by  showing  the  absence  of  knowledge 
■of  the  adulteration  and  of  an  intent  to  de- 
ceive, but  only  by  controverting  the  prosecu- 
tion's evidence  showing  the  sale  and  false 
representation.  People  v.  Mahaney,  41  Hun 
(N.  Y.)  26. 

Sample  illegally  obtained. —  On  the  trial  of 
«,  complaint  for  exposing  for  sale  oleomar- 
garine in  imitation  of  butter,  the  fact  that 
a  sample  of  the  oleomargarine  was  obtained 
from  defendant  in  an  illegal  manner  does  not 
render  such  sample  inadmissible  as  evidence. 
Com.  V.  Byrnes,  158  Mass.  172,  33  N.  E.  343. 

Discretion  of  court. —  ^Vliere  defendant  is 
accused  of  having  unlawfully  sold  adulterated 
mustard,  it  is  discretionary  with  the  justice 


to  order  the  state  to  allow  him  to  have  an 
analysis  thereof  made  by  an  individual  chem- 
ist selected  by  him.  Breckenridge  v.  State,  4 
Ohio  S.  &  C.  PI.  Dec.  389,  3  Ohio  N.  P.  313. 

86.  Com.  V.  Rowell,  146  Mass.  128,  15 
N.  E.  154;  Com.  v.  Smith,  143  Mass.  169,  9 
N.  E.  631;  People  v.  Bremer,  69  N.  Y.  App. 
Div.  14,  74  N.  Y.  Suppl.  570 ;  People  v.  Hills, 
64  N.  Y.  App.  Div.  584,  72  N.  Y.  Suppl.  340; 
People  V.  Park,  60  N.  Y.  App.  Div.  255,  69 
N.  Y.  Suppl.  1120;  People  v.  Hillman,  58 
N.  Y.  App.  Div.  571,  69  N.  Y.  Suppl.  66,  15 
N.  Y.  Cr.  394;  Meyer  v.  State,  2  Ohio 
S.  &  C.  PI.  Dee.  233,  1  Ohio  N.  P.  241.  On 
an  indictment  under  N.  Y.  Laws  (1884), 
c.  202,  §  1,  which  makes  it  a  misdemeanor 
to  sell  or  expose  for  sale  any  impure,  un- 
healthy, or  adulterated  milk,  defined  by  sec- 
tion 13  to  be  milk  containing  more  than 
eighty-eight  per  cent  of  water,  except  (Laws 
(1885),  c.  183)  skimmed  milk  for  use  in  the 
county  in  which  it  is  produced,  the  evidence 
showed  that  defendant  had  several  milk-cans 
in  his  store  containing  cream,  pure  milk,  and 
skimmed  milk,  respectively.  When  the  in- 
spectors called  on  defendant  he  told  them  to 
step  back  where  the  milk  was  kept  and  help 
themselves.  It  did  not  appear  from  which 
can  the  milk  analyzed  by  the  inspectors  was 
taken,  or  that  defendant  exposed  for  sale  the 
milk  analyzed  as  pure  milk,  or  otherwise  than 
as  skimmed  milk.  Under  such  circumstances 
it  was  held  that  the  evidence  was  not  suffi- 
cient to  sustain  a  conviction.  People  v. 
Thompson,  14  N.  Y.  Suppl.  819. 

Meat  partly  diseased. —  Where  there  is  no 
evidence  in  a  prosecution  for  the  sale  of  dis- 
eased meat  that  the  meat  of  a  certain  animal 
was  diseased,  and  certain  purchasers  testify 
that  it  was  good,  the  mere  fact  that  the  leg 
of  the  animal  was  broken,  and  a  porti6n  of 
the  leg  swollen  when  killed,  which  parts  are 
not  sold,  is  not  sufficient  to  sustain  convic- 
tion. Marxen  v.  State,  44  Tex.  Cr.  41,  68 
S.  W.  277.  Evidence  that  the  effect  of  coal- 
tar  dye  in  vanilla  extract  is  to  make  the 
extract  appear  stronger  and  of  greater  value 
than  it  really  is  warrants  the  submission  to 
the  jury  of  the  question  whether  extract  con- 
taining such  dye  is  inferior.  People  v.  Hin- 
shaw,  135  Mich.  378,  97  N.  W.  758.  There 
not  having  been  incorporated  in  the  Michigan 
Pure  Food  Act  of  1895  (Pub.  Laws  (1895), 
p.  358,  No.  193)  any  specific  formula  for  the 
manufacture  of  lemon  extract,  it  is  proper 
to  resort  to  the  United  States  pharmacopoeia 
formula  to  determine  of  what  lemon  extract 
consists.  People  v.  Jennings,  132  Mich.  662, 
94  N.  W.  216. 

Under  Ala.  Acts  (1894-1895),  p.  777,  §  i, 
prohibiting  the  sale  of  imitation  butter,  but 
further  providing  that  nothing  in  the  act 
"  shall   be   construed   to   prohibit   the   manu- 

[IV,  A,  5,  e] 
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B.  Inspection  Laws.  Under  a  law  providing  for  the  inspection  of  food  ^ 
the  sample  required  to  be  preserved  must  in  all  cases  conform  to  the  requirements 
of  the  statute.^^ 

V.  Condemnation  of  injurious  articles. 

While  it  is  within  the  police  power  of  a  state  to  condemn  and  destroy  articles 
endangering  the  health  of  a  community,''  yet  there  must  appear  some  immediate 
necessity  for  the  destruction,'"  and  the  owner  should  be  allowed  to  be  heard  in. 
defense  of  his  property.'^      

Fool.  One  who  is  destitute  of  reason  or  the  common  power  of  understand;- 
ing ;  an  idiot.*     (See,  generally,  Insane  Persons.) 

Foolishly  drunk.  A  term  applied  to  a  man  under  the  influence  of  intoxi- 
cating liquor,  when  he  acts  like  a  fool.*^     (See,  generally,  Dbunkaeds.) 

Foot,  a  measure  of  length  containing  twelve  inches  or  one-third  of  a  yard  ;  * 
the  base,  bottom,  or  foundation  of  anything;  the  end  or  termination.^  (See 
End.) 

Foot-board.  Eunning  board.'  (Foot-board :  Liability  of  Master  For 
Absence  or  Defects  in,  see  Master  and  Servant.) 

Footing.  Firm  position ;  established  place ;  relative  condition.*  (See  Estab- 
lish ;  Fix  ;  Fixed.) 


facture,  or  sale  of  oleomargarine  in  such  man- 
ner as  will  advise  tlie  consumer  of  its  real 
character  free  from  coloration  or  ingredient 
that  causes  it  to  look  like  butter  by  having 
it  stamped  with  its  true  name,"  it  was  held 
that,  in  a  prosecution  for  the  sale  of  oleo- 
margarine in  violation  of  such  statute,  evi- 
dence was  admissible  to  show  that  the  oleo- 
margarine sold  was  of  the  color  of  yellow 
butter.  Cook  v.  State,  110  Ala.  40,  45,  20 
So.  360. 

Article  not  within  terms  of  statute. —  Un- 
der an  indictment  charging  sale  of  a  pro- 
hibited article  evidence  is  adrttissible  to  show 
that  the  article  defendant  was  charged  with 
selling  was  not  embraced  within  the  terms  of 
the  statute  defining  the  offense.  Fox  v.  State, 
89  Md.  381,  43  Atl.  775,  73  Am.  St.  Eep.  193. 

87.  See  supra,  II,  B. 

Municipal  ordinances  requiring  inspection 
see  infra,  III. 

88.  Com.  V.  Lockhardt,  144  Mass.  132,  10 
N.  E.  511. 

89.  See  supra,  II,  C. 

90.  Muun  V.  Corbin,  8  Colo.  App.  113,  44 
Pac.  783 ;  Raymond  v.  Fish,  51  Conn.  80,  50 
Am.  Eep.  3. 

The  oleomargarine  law  of  Minnesota  does 
not  authorize  the  seizure  and  sale  by  officers 
of  the  state  of  an  article  made  as  a  substitute 
for  butter,  except  in  connection  with  a  prose- 
cution for  a  violation  of  the  statute.  Armour 
Packing  Co.  v.  Snyder,  84  Fed.  136. 

91.  Munn  v.  Corbin,  8  Colo.  App.  113,  44 
Pac.  783;  Raymond  v.  Fish,  51  Conn.  80,  50 
Am.  Rep.  3.  See  also  Salem  v.  Eastern  R. 
Co.,  98  Mass.  431,  96  Am.  Dec.  650;  Weil  v. 
Rieord,  24  N.  J.  Eq.  169.  In  Munn  v.  Cor- 
bin, supra,  it  was  held  that  it  did  not  con- 
stitute notice  to  the  owner  of  ice  sought  to 
be  condemned  by  the  health  commissioners 
that,  after  the  commission  had  condemned 
the  ice  and  forbidden  its  sale,  the  owner  was 

[IV.  B] 


notified  thereof,  and  cited  to  appear  before 
the  health  commissioners,  and  show  cause 
why  he  should  not  discontinue  the  business  of 
selling  ice,  and  why  ice  brought  by  him  into 
the  city  should  not  be  destroyed.  Nor  was 
it  a  sufficient  hearing,  upon  the  owner's  ap- 
pearance in  response  to  such  citation,  that,, 
on  the  owner's  admitting  that  the  ice  came- 
from  a  certain  lake,  that  he  sold  it  to  his 
customers,  and  that  it  was  the  same  ice  that 
the  city  bacteriologist  had  examined  and 
found  dangerous  to  health,  a  judgment  of 
seizure  was  entered,  since  the  burden  of  proof 
was  upon  the  party  making  the  charge  of 
impurity  to  establish  his  claim. 

1.  Webster  Diet,  [quoted  in  Crosswell  v. 
people,  13  Mich.  427,  435,  87  Am.  Dec.  774]. 

"  Drunken  fool "  see  Oawdry  v.  Highley, 
Cro.  Car.  270. 

2.  Elkin  v.  Buschner,  (Pa.  1888)  16  Atl. 
102,   104. 

3.  Black  L.  Diet. 

"Foot  frontage  rule"  see  Gronin  v.  Jersey 
City,  38  N.  J.  L.  410,  412;  Donovan  v.  Os- 
wego, 39  Misc.  (N.  Y.)  291,  293',  79  N.  Y. 
Suppl.  562  [citing  Matter  of  Klock,  30  N.  Y. 
App.  Div.  24,  29,  51  N.  Y.  Suppl.  897]. 

4.  Black  L.  Diet. 

"  Foot  of  the  mountain "  see  Williston  v. 
Morse,  10  Mete.   (Mass.)   17,  26. 

"  Foot  or  end  "  of  a  will  see  Hunt  v.  Hunt, 
L,  R.  1  P.  &  D.  209. 

"Signed  at  the  foot"  see  Margary  v. 
Robinson,  12  P.  D.  8,  13,  51  J.  P.  407,  56 
L.  J.  P.  &  Adm.  42,  57  L.  T.  Rep.  N.  S.  281, 
39  Wkly.  Rep.  350;  Sweetland  v.  Sweetland, 
11  Jur.  N.  S.  182,  183,  34  L.  J.  P.  &  Adm. 
42,  11  L.  T.  Rep.  N.  S.  749,  4  Swab.  &  Tr. 
6,  13  Wkly.  Rep.  504. 

5.  Hosic  V.  Chicago,  etc.,  R.  Co.,  75  Iowa 
683,  685,  37  N.  W.  963,  9  Am.  St.  Rep.  518. 

6.  State  V.  Boyd,  31  Nebr.  682,  718,  48 
N.  W.  739,  51  N.  W.  602. 
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FOOTMAN.     A  pedestrian  or  person  walking  on  the  sidewalk^ 

FOOTPRINT.    See  Ceiminal  Law.» 

FOOT-RACE.  A  race  run  by  a  person  on  foot.'  The  term  may  refer  to  one 
person  running  alone  against  time.^" 

Footway,  a  term  used  merely  to  distinguish  an  ordinary  passageway  from 
a  horse  or  carriage  way." 

FOR.*^  As  a  conjunction,  sometimes  used  as  meaning  "because."^'  As  a 
preposition,  the  part  of  speech  in  which  it  most  commonly  appears,  frequently 
used  as  meaning  "as  agent  of,"  "in  behalf  of,"  or  "in  place  of";'*  "by";'^ 
"  designed  to  be  or  serve  as  "  ; "  "  in  consideration  of  "  ; "  "  in  favor  of  "  ;  '^ 
"  in  lieu  of  "  ; "  "  on  "  ;  ^  "  on  account  of,"  "  by  reason  of,"  or  "  because  of  "  ;  '^ 


" '  On  the  footing  of '  means  •  on  the  same 
principle  as.'  "  Wilding  v.  Sanderson,  [18971 
2  Ch.  534,  548,  66  L.  J.  Ch.  684,  77  L.  T. 
Rep.  N.  S.  57,  45  Wkly.  Rep.  675. 

7.  Hence  it  does  not  mean  a  person  riding 
a  bicycle.  Mercer  v.  Corbin,  117  Ind.  450, 
454,  20  N.  E.  132,  10  Am.  St.  Rep.  76,  3 
L.  R.  A.  221. 

8.  See  12  Cyc.  393,  401;  6  Cyc.  232  note 
73. 

9.  Century  Diet. 

10.  Lynall  v.  Longbothom,  2  Wils.  C.  P. 
36,  38. 

11.  Gerrish  v.  Shattuck,  132  Mass.  235, 
238. 

The  context  must  govern  the  meaning  of 
the  term  when  used  in  a  statute.  Scales  v. 
Pickering,  4  Bing.  448,  453,  6  L.  J.  C.  P.  0.  S. 
53,  1  M.  &  P.  195,  13  E.  C.  L.  582.  See  also 
Reg.  V.  Pratt,  L.  R.  3  Q.  B.  64,  65,  37  L.  J. 
M.  C.  23,  16  Wkly.  Rep.  146. 

13.  "  The  naked  word  '  for/  never  could 
amount  to  a  testament."  Plumstead's  Ap- 
peal, 4  Serg.  &  R.    (Pa.)    545,  547. 

Compared  with  and  distinguished  from 
"  of." —  While  the  word  is  sometimes  used  as 
synonymous  with  the  word  "  of  "  ( Slymer  v. 
State,  62  Md.  237,  242;  Snell  v.  Scott,  2 
Mich.  N.  P.  108,  110),  it  has  a  broader  mean- 
ing (Snell  V.  Scott,  2  Mich.  N.  P.  108,  110). 
The  variation  between  the  word  "  for  "  and 
the  word  "  of "  seems  at  first  slight,  but  in 
the  connection  with  which  they  are  used  in 
signatures  of  this  kind  the  difference  is  sub- 
stantial. Tucker  Mfg.  Co.  v.  Fairbanks,  98 
Mass.  101,  105  \quoied  in  Donovan  v.  Welch, 

11  N.  D.   113,   118,  90  N.  W.  262]. 
Distinguished    from    "  in "    see    Bowen    v. 

West,  10  Colo.  App.  322,  50  Pac.  1085,  1086. 

13.  Century  Diet.  And  see  Glatz  f.  Thein, 
47  Minn.  278,  279,  50  N.  W.  127. 

14.  Century  Diet.  And  see  Childress  v. 
Miller,  4  Ala.  447,  450;  Magill  v.  Hinsdale, 
6  Conn.  464a,  16  Am.  Dec.  70;  Northwestern 
Distilling  Co.  v.  Brant,  69  III.  658,  660,  18 
Am.  Rep.  631;  Wilburn  v.  Larkin,  3  Blaekf. 
(Ind.)  55,  56;  Lochrane  v.  Stewart,  (Ky. 
1887)  2  S.  W.  903,  907;  Hunter  v.  Miller, 
6  B.  Mon.  (Ky.)  612,  623;  Webb  v.  Burke,  5 
B.  Mon.  (Ky.)  51,  54;  Offutt  v.  Ayres,  7 
T.  B.  Mon.  (Ky.)  356;  Page  v.  Wight,  14 
Allen  (Mass.)  182,  183;  Rice  v.  Gove,  22 
Pick.  (Mass.)  158,  161,  33  Am.  Dec.  724; 
Ballou  V.  Talbot,  16  Mass.  461,  8  Am.  Dec. 
146;    Emerson   r.   Providence   Hat   Mfg.'  Co., 

12  Mass.  237,  240,  7  Am.  Dec.  66;  McCIure 
V.  Herring,  70  Mo.  18,  20,  35  Am.  Rep.  404; 


Martin  v.  Almond,  25  Mo.  313,  315;  Wallace 
V.  Helena  Electric  R.  Co.,  10  Mont.  24,  29, 
24  Pac.  626,  25  Pac.  278;  Hale  v.  Woods,  10 
N.  H.  470,  471,  34  Am.  Dec.  176;  Donovan 
V.  Welch,  11  N.  D.  113,  115,  90  N.  W.  262; 
Shanks  v.  Lancaster,  5  Graft.  (Va.)  110, 
115,  50  Am.  Dec.  108;  West  London  Com- 
mercial Bank  v.  Kitson,  13  Q.  B.  D.  360,  362, 
53  L.  J.  Q.  B.  345,  50  L.  T.  Rep.  N.  S.  656, 
32  Wkly.  Reo.  757;  Jenkins  v.  Hutchinson. 
13  Q.  B.  744,  '13  Jur.  763,  18  L.  J.  Q.  B.  274, 
276,  66  E.  C.  L.  744;  Gadd  %.  Houghton,  1 
Ex.  D.  357,  360,  46  L.  J.  Exch.  71,  35  L.  T. 
Rep.  N.  S.  222,  24  Wkly.  Rep.  975;  Coxe  r. 
Harden,  4  East  211,  219,  1  Smith  K.  B.  20, 
7  Rev.  Rep.  570;  Wilks  v.  Bach,  2  East  142, 
6  Rev.  Rep.  409;  Tanner  r.  Christian,  4 
E.  &  B.  591,  596,  1  Jur.  N.  S.  519,  24  L.  J. 
Q.  B.  91,  3  Wklv.  Rep.  204,  82  E.  C.  L.  591 ; 
Ellis  V.  Marshall,  64  L.  J.  Q.  B.  757,  758; 
Webster  Diet,  [quotfid  in  Ready  v.  Sommer, 
37  Wis.  265,  269].  Compare  Barlow  v.  Lee 
Cong.  Soc,  8  Allen    (Mass.)    460,  463. 

15.  Meriden  Silver  Plate  Co.  v.  Flory,  44 
Ohio  St.  430,  435,  7  N.  E.  753. 

16.  Century  Diet.  And  see  Chautauqua 
Assembly  v.  Ailing,  46  Hun  (N.  Y).  582, 
586. 

17.  Century  Diet.  And  see  Gardiner  v.  Cor- 
son, 15  Mass.  500,  503;  Cook  v.  Biddle,  2 
Mich.  269,  274;  King  v.  Merriman,  38  Minn. 
47,  53,  35  N.  W.  570;  Duncan  v.  Franklin 
Tp.,  43  N.  J.  Eq.  143,  10  Atl.  546;  Erie 
County  V.  Jones,  119  N.  Y.  339,  342,  23  N.  E. 
742;  Norton  v.  Woodruff,  2  N.  Y.  153,  156; 
Wood  V.  Beach,  7  Vt.  522,  527;  Melville  v. 
Mirror  of  Life  Co.,  [1895]  2  Ch.  531,  536, 
65  L.  J.  Ch.  41,  73  L.  T.  Rep.  N.  S.  334,  13 
Reports  §52. 

18.  Century  Diet.  And  see  Kreitz  v.  Behr- 
ensmeyer,  125  HI.  141,  192,  17  N.  E.  232,  8 
Am.  St.  Rep.  349. 

As  the  equivalent  of  "  pro  "  see  Cowper  v. 
Andrewes,  Hob.  54,  57  [quoted  in  Searfe  r. 
Morgan,  1  H.  &  H.  292,  295,  7  L.  J.  Exch, 
324,  4  M.  &  W.  270;  Chase  v.  Westmore,  2 
Marsh.  346,  5  M.  &  S.  180,  187,  17  Rev. 
Re]3.  301]. 

19.  Century  Diet.  And  see  Steele  v. 
Fisher,  1  Edw.  (N.  Y.)  435,  437;  Texas, 
etc.,  R.  Co.  V.  Marlor,  123  U.  S.  687,  701,  8 
S.  Ct.  311,  31  L.  ed.  303. 

20.  Doe  V.  Smith,  1  B.  &  B.  97,  113,  5 
E.  C.  L.  525. 

21.  Century  Diet.  And  see  Stacy  v.  Port- 
land Pub.  Co.,  68  Me.  279,  2§6;  Cummer  v. 
Butts,  40  Mich.  322,  324,  29  Am.  Rep.  503; 
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•"  on  charge  of";^^  "to  the  extent,  number,  quantity,  or  amount  of  "  ;"'  "with 
a  view  to  the  use,  beneiit,  comfort,  convenience,  etc.,  of,"  and  as  thus  em]iloyed, 
often  expressing  purpose  or  object.^*  When  applied  to  time,  the  term  ordinarily 
means  "during,"^  " throughout," ^^  or  " during  the  continuance  of'';"  and  has 
also  been  defined  with  appi-oval  to  mean  tlie  space  of  all  time  through  which 
an  action  or  state  extends;^  but  it  may  mean  "before"  or  "in  front  of."^' 
Again  this  word  is  sometimes  used  as  importing  a  condition  precedent,^  or 
as  a  word   of  limitation.'^     However,  the   sense  in   which   the   word   is   used 


State  V.  Cornell,  54  Nebr.  647,  655,  75  N.  W. 
25;  Strong  v.  Sun  Mut.  Ins.  Co.,  31  N.  Y. 
103,  105,  88  Am.  Dee.  242. 

22.  Stacy  v.  Portland  Pub.  Co.,  68  Me. 
279,  286. 

23.  Century  Diet.  And  see  Drexel  v.  Pease, 
133  N.  Y.  129,  134,  30  N.  E.  732;  Farmers' 
Mut.  F.  Ins.  Co.  V.  Moyer,  97  Pa.  St.  441,  448. 

"For  all  losses"  see  10  Cyo.  681. 
"For  all  other  interests"  see  1  Cyc.   853 
note  89. 

24.  Century  Diet.  And  see  McLaughlin  v. 
McCrory,  55  Ark.  442,  445,  18  S.  W.  762, 
■29  Am.  St.  Rep.  56;  Curtis  v.  Board  of 
Education,  43  Kan.  138,  140,  23  Pac.  98; 
Atty.-Gen.  v.  Tarr,  148  Mass.  309,  314, 
19  N.  E.  358,  2  L.  R.  A.  87;  Detroit 
Transp.  Co.  v.  Detroit,  91  Mich.  382,  389,  51 
N.  W.  978;  Pratt  v.  Miller,  23  Nebr.  496, 
498,  37  N.  W.  263;  Keim  v.  O'Reilly,  54 
N.  J.  Eq.  418,  34  Atl.  1073;  Goebel  v.  Wolf, 
113  N.  Y.  405,  411,  21  N.  E.  388,  10  Am.  St. 
Rep.  464  note;  Buchanan  v.  Baker,  54  Ohio 
St.  324.  327,  43  N.  E.  330;  Creekbaum  v. 
Sohner,  1  Ohio  S.  &  C.  PI.  Dec.  257,  258,  1 
'Ohio  N.  P.  34;  Wilkinson  v.  Chambers,  181 
Pa.  St.  437,  442,  37  Atl.  569;  Smith's  Es- 
tate, 144  Pa.  St.  428,  440,  22  Atl.  916,  27 
Ajn.  St.  Rep.  641 ;  McVey  v.  Brendel,  144  Pa. 
St.  235,  244,  22  Atl.  912,  27  Am.  St.  Rep. 
625,  13  L.  R.  A.  377;  Oyster  v.  Knull,  137 
Pa.  St.  448,  449,  20  Atl.  624,  21  Am.  St.  Rep. 
890;  Plumstead's  Appeal,  4  Serg.  &  R.  (Pa.) 
545,  547;  Almy  v.  Daniels,  11  R.  I.  250,  254; 
Shanks  v.  Lancaster,  5  Gratt.  (Va.)  110,  115, 
50  Am.  Dec.  108;  Com.  v.  Jennings,  3  Gratt. 

(Va.)  624;  Canada  Trust,  etc.,  Co.  v.  Gau- 
thier,  [1904]  A.  C.  94,  101,  73  L.  J.  P.  0. 
5,  89  L.  T.  Rep.  N.  S.  453,  20  T.  L.  R.  15; 
Lyne  v.  Leonard,  L.  R.  3  Q.  B.  156,  158,  9 
B.  &  S.  65,  18  L.  T.  Rep.  N.  S.  55,  16  Wkly. 
Rep.  562;  Huntingtower  v.  Gardiner,  1  B. 
&  C.  297,  301,  2  D.  &  R.  450,  1  L.  J.  K.  B. 
O.  S.  120,  8  E.  C.  L.  128;  Marshall  V.  Rich- 
ardson, 16  Cox  C.  C.  614,  617,  53  J.  P.  596, 
58  L.  J.  M.  C.  45,  GO  L.  T.  Rep.  N.  S.  605; 
Reg.  V.  Tibbie,  4  E.  &  B,  888,  899,  82  E.  C.  L. 
888;  Atty.-Gen.  v.  Sillem,  10  Jur.  N.  S.  393, 
396,  33  L.  J.  Exch.  209,  10  L.  T.  Rep.  N.  S. 
835;  Abrams  v.  Winshup,  3  Russ.  350,  3 
Eng.  Ch.  350,  38  Eng.  Reprint  607;  Goodis- 
son  V.  Nunn,  4  T.  R.  761,  765. 

35.  Georgia. —  Boyd  v.  McFarlin,  58  Ga. 
208,  210. 

Illinois. —  Pearson  v.  Bradley,  48  111.  250, 
252. 

Kansas. —  Northrop  v.  Cooper,  23  Kan.  432, 
439;  Whitaker  v.  Beach,  12  Kan.  492,  494; 
McCurdy  v.  Baker,  11  Kan.  Ill,  113. 

Michigan. —  Bacon  v.  Kennedy,  56  Mich. 
329,  22  N.  W.  824. 


Minnesota. — Wilson  v.  Thompson,  26  Minn. 
299,  300,  3  N.  W.  699. 

'Nebraska. —  State  v.  Cherry  County,  58 
Nebr.  734,  737,  79  N.  W.  825;  Leavitt  v.  Bell, 
55  Nebr.  57,  65,  75  N.  W.  524;  State  v.  Cor- 
nell, 54  Nebr.  647,  655,  75  N.  W.  25. 

New  York. —  Market  Nat.  Bank  v.  Pacific 
Nat.  Bank,  89  N.  Y.  397,  399. 

North  Dakota. —  Dever  v.  Cornwell,  10 
N.  D.  123,  130,  86  N.  W.  227. 

Pennsylvania. —  Reynolds'  Estate,  175  Pa. 
St.  257,  '260,  34  Atl.  625. 

South  Dakota. —  Iowa  State  Sav.  Bank  v. 
Jacobson,  8  S.  D.  292,  300,  66  N.  W.  453. 

Vermont. —  Lincoln  v.  Warren,  19  Vt.  170, 
171. 

United  States. —  Early  v.  Homans,  16  How. 
610,  616,  14  L.  ed.  1079;  Wilson  v.  North- 
western Mut.  L.  Ins.  Co.,  65  Fed.  38,  39, 
12  C.  C.  A.  505  [citing  Century  Diet.]. 

England. —  Swinburne  v.  Milburn,  9  App. 
Cas.  844,  852,  54  L.  J.  Q.  B.  6,  52  L.  T. 
Rep.  N.  S.  222,  33  Wkly.  Rep.  325. 

Compare,  however,  Com.  v.  Jennings,  3 
Gratt.    (Va.)    624. 

26.  Dever  v.  Cornwell,  10  N.  D.  123,  130, 
86  N.  W.  227 ;  Finlayson  v.  Peterson,  5  N.  D. 

587,  588,  67  N.  W.  953,  57  Am.  St.  Rep.  584, 
33  L.  R.  A.  532. 

27.  Finlavson   v.   Peterson,   5   N.   D.   587, 

588,  67  N."W.  953,  57  Am.  St.  Rep.  584, 
33  L.  R.  A.  532;  Wilson  v.  Northwestern 
Mut.  L.  Ins.  Co.,  65  Fed.  38,  39,  12  C.  C.  A. 
505  [citing  Century  Diet.] ;  Webster  Diet. 
[cited  in  State  v.  Tucker,  ^2  Mo.  App.  620, 
621]. 

"  For  the  future  "  see  Watson  v.  Hemsworth 
Hospital,  14  Ves.  Jr.  324,  339,  33  Eng.  Re- 
print 546. 

"  For  the  present "  see  Lewis  v.  Worrell, 
185  Mass.  572,  574,  71  N.  E.  73. 

"For  the  time  being"  see  Timms  v.  Wil- 
liams, 3  Q.  B.  413,  422,  2  G.  &  D.  621,  6 
Jur.  1012,  11  L.  J.  Q.  B.  210,  43  E.  C.  L. 
798;  Graves  v.  Colby,  9  A.  &  E.  354,  370, 
8  L.  J.  Q.  B.  57,  1  P.  &  D.  235,  1  W.  W.  &  H. 
705,  36  E.  C.  L.  199;  Rex  v.  Devonshire,  1 
B.  &  C.  609,  620,  3  D.  &  R.  83,  25  Rev.  Rep. 
523,  8  E.  C.  L.  257;  Rex  v.  Morris,  4  East 
17,  28;  Storm  v.  Stirling,  3  E.  &  B.  832,  842, 
77  E.  C.  L.  832. 

28.  Webster  Diet,  [quoted  in  State  v. 
Tucker,  32  Mo.  App.  620,  621]. 

29.  Wedgewood  Diet.  Eng.  Etym.  [quoted 
in  Ready  v.  Sommer,  37  Wis.  265,  268]. 

30.  Soarfe  v.  Morgan,  1  H.  &  H.  292,  295, 
7  L.  J.  Exch.  324,  4  M.  &  W.  270 ;  Cowper  V. 
Andrewes,  Hob.  54,  57  [quoted  in  Chase  v. 
Westmore,  2  Marsh.  346,  5  M.  &  S.  180,  187, 
17  Rev.  Rep.  301]. 

31.  See  Coulson  v.  Alpaugh,  163  111.  298, 
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must  often    be   determined   from   the   context   of   the   writing   in    which  it 
appears.^ 


45  N.  E.  216 ;  Curtis  v.  Board  of  Education, 
43  Kan.  138,  142,  23  Pao.  98;  Atty.-Gen. 
v.  Tarr,  148  Mass.  309,  19  N.  E.  358,  2 
L.  E.  A.  87;  Mead  v.  McLaughlin,  42  Mo. 
198,  201;  Pratt  %.  Miller,  23  Nebr.  496,  498, 
37  N.  W.  263 ;  Chautauqua  Assembly  v.  Ail- 
ing, 46  Hun  (N.  Y.)  582,  586;  State  v. 
Eives,  27  N.  C.  297,  304;  Wilkinson  v.  Cham- 
bers, 181  Pa.  St.  437,  442,  37  Atl.  569; 
Derse  v.  Derse,  103  Wis.  113,  115,  79  N.  W. 
44. 

32.  See  cases  cited  infra,  this  note. 

"  For  account  of  "  see  Eolker  v.  Great  West- 
ern Ins.  Co.,  4  Abb.  Dec.  (N.  Y.)  76,  79,  3 
Keyes  17;  McKinstry  v.  Pearsall,  3  Johns. 
(N.  Y.)  319,  320;  Belmont  First  Nat.  Bank 
V.  Barnesville  First  Nat.  Banic,  58  Ohio  St. 
207,  213,  50  N.  E.  723,  65  Am.  St.  Rep.  748, 
41  L.  R.  A.  584;  Freiberg  v.  Stoddard,  161 
Pa.  St.  259,  260,  28  Atl.  1111;  McDowall  r. 
Boyd,  6  D.  &  L.  149,  152,  12  Jur.  990,  17 
L.  J.  Q.  B.  295,  2  Saund.  &  C.  298 ;  Walton  v. 
Maskell,  2  D.  &  L.  410,  414,  14  L.  J.  Exch. 
54,  13  M.  &  W.  452;  Kemp  v.  Watt,  15 
M.  &  W.  672,  681;  Treuttel  v.  Barandon,  8 
Taunt.   100,  103,  4  E.  C.  L.  61. 

"  For  benefit  of "  see  Mitchell  «.  Turner, 
117  Ga.  958,  960,  44  S.  E.  17;  Cragin  v. 
Cragin,  66  Me.  517,  518,  22  Am.  Rep.  588; 
Clay  F.  &  M.  Ins.  Co.  v.  Huron  Salt,  etc., 
Mfg.  Co.,  31  Mich.  346,  347,  351;  Grain  v. 
Wright,  114  N.  Y.  307,  309,  2  N.  E.  401. 

"For  collection"  see  Central  R.  Co.  v.  Lynch- 
burg First  Nat.  Bank,  73  Ga.  383,  384;  Foulks 
v.  Falls,  91  Ind.  315,  319;  Shenandoah  Nat. 
Bank  v.  Marsh,  89  Iowa  273,  276,  56  N.  W. 
458,  28  Am.  St.  Rep.  381;  Girard  First  Nat. 
Bank  v.  Craig,  3  Kan.  App.  166,  42  Pac.  830, 
832;  Tyson  V.  Western  Nat.  Bank,  77  Md. 
412,  417,  26  AtL  520,  23  L.  E.  A.  161;  Cecil 
Bank  v.  Farmers'  Bank,  22  Md.  148,  154; 
LoweU  Wire  Fence  Co.  v.  Sargent,  8  Allen 
(Mass.)  189,  192;  Syracuse  Third  Nat.  Bank 
V.  Clark,  23  Minn.  263,  267;  Rock  County 
Nat.  Bank  v.  Hollister,  21  Minn.  385,  386; 
Hoffman  v.  Jersey  City  First  Nat.  Bank,  46 
N.  J.  L.  604,  606 ;  Bobbins  v.  Austin,  42  Hun 
(N  Y.)  469,  470;  Armour  Packing  Co.  v. 
Davis,  118  N.  C.  548,  554,  24  S.  E.  365; 
Freiberg  v.  Stoddard,  161  Pa.  St.  259,  28 
Atl.  1111;  Hackett  v.  Reynolds,  114  Pa.  St. 
328,  338,  6  Atl.  689 ;  Clarion  First  Nat.  Bank 
V.  Gr^g,  79  Pa.  St.  384,  386;  Bradstreet  v. 
Everson,  72  Pa.  St.  124,  133,  13  Am.  Eep. 
665  •  Commercial  Nat.  Bank  v.  Armstrong, 
148  U.  S.  50,  56,  13  S.  Ct.  533,  37  L.  ed.  363"; 
Goetz  V.  Kansas  City  Bank,  119  U.  S.  551, 
556  7  S.  Ct.  318,  30  L.  ed.  515;  White  v. 
Miners  Nat.  Bank,  102  U.  S.  658,  660,  26 
L.  ed.  250;  Sweeny  v.  Easter,  1  Wall.  (U.  S.) 
166,  173,  17  L.  ed.  681;  Metropolis  Bank  v. 
Jersey  City  First  Nat.  Bank,  19  Fed.  301, 
302;  Levi  v.  Missouri  Nat.  Bank,  15  Fed. 
Cas.  No.  8,289,  5  Dill.  104 ;  Clarke  v.  London, 
etc..  Banking  Co.,  [1897]  1  Q.  B.  552,  554, 
66  L.  J.  Q.  B.  354,  76  L.  T.  Eep.  N.  S.  293,  45 
Wkly.  Eep.  383.  See  also  Banks  and  Bank- 
ing; CoMMEBCiAi  Paper. 
[70] 


"  For  deposit "  see  Ditch  v.  Western  Nat. 
Bank,  79  Md.  192,  201,  29  Atl.  72,  47  Am. 
St.  Rep.  376,  23  L.  R.  A.  164.  See  Banks  and 
Banking;  Commbkciai,  Paper. 

"  For  safe-keeping  "  see  Wright  v.  Paine,  62 
Ala.  340,  343,  34  Am.  Rep.  24. 

"For  the  purpose  of"  and  similar  phrases 
see  Sumner  v.  State,  74  Ind.  52,  54;  State  v. 
Godfrey,  12  Me.  361,  367;  Wyman  v.  FaBens, 
111  Mass.  77,  81;  Com.  v.  Eaymond,  97  Mass. 
567,  570;  Bay  State  Mut.  F.  Ins.  Co.  v. 
Sawyer,  12  Cush.  (Mass.)  64,  67;  McGlung 
V.  St.  Paul,  14  Minn.  420,  422;  De  Witt  v. 
Elmira  Transfer  R.  Co.,  134  N.  Y.  495,  499, 
32  N.  E.  42;  New  York  v.  Hamilton  P.  Ins. 
Co.,  10  Bosw.  (N.  Y.)  537,  554;  People  v. 
Lane,  41  Misc.  (N.  Y.)  1,  2,  83  N.  Y.  Suppl. 
606 ;  State  v.  Narrows  Island  Club,  100  N.  C. 
477,  482,  5  S.  E.  411,  6  Am.  St.  Rep.  618; 
State  V.  Rives,  27  N.  C.  297,  304;  Buffalo, 
etc.,  R.  Co.  V.  Com.,  120  Pa.  St.  537,  543,  14 
Atl.  443 ;  Axer  v.  Bassett,  63  Tex.  545,  548 ; 
U.  S.  V.  Whelpley,  125  Fed.  616,  619;  Rex 
V.  Ridgway,  5  B.  &  Aid.  527,  529,  1  D.  &  R. 
132,  1  L.  J.  K.  B.  O.  S.  53,  7  E.  C.  L.  289. 

"  For  the  use  of  "  and  similar  phrases  see 
Coulson  v.  Alpaugh,  163  111.  298,  300,  45 
N.  E.  216;  Racklifl  v.  Rackliff,  96  Me.  261, 
265,  52  Atl.  839 ;  Ladd  v.  Patten,  66  Me.  97, 
98;  Whitridge  v.  Williams,  71  Md.  105,  109, 
17  Atl.  938,  17  Am.  St.  Rep.  513;  Stoekbridge 
Iron  Co.  f.  Hudson  Iron  Co.,  107  Mass.  290, 
324;  Clark  v.  Maguire,  16  Mo.  302,  319;  San- 
born V.  Clough,  64  N.  H.  315,  320,  10  AtL, 
678;  Wademan  c.  Albany,  etc.,  E.  Co.,  51 
N.  Y.  668,  570;  Terry  v.  Wiggins,  47  N.  Y. 
512,  515;  Cricket  v.  State,  18  Ohio  St.  9, 
22;  Calder  V.  Curry,  17  R.  I.  610,  616,  24 
Atl.  103;  Potomac  Steam-Boat  Co.  v.  Upper 
Potomac  Steam-Boat  Co.,  109  U.  S.  672,  680, 
3  S.  Ct.  445,  27  L.  ed.  1070;  The  Santo 
Domingo,  119  Fed.  386,  387;  Lee  v.  Chilli- 
cothe  Branch  Ohio  State  Bank,  15  Fed.  Cas. 
No.  8,187,  1  Biss.  325;  Sigoumey  v.  Lloyd, 
8  B.  &  C.  622,  630,  7  L.  J.  K.  B.  0.  S.  73, 
15  E.  C.  L.  308;  Eoberts  v.  Spicer,  5  Madd. 
491,  492;  Bootle  v.  Blundell,  1  Meriv.  193, 
225. 

"  For  value  received  "  see  Moore  v.  McKen- 
ney,  83  Me.  80,  85,  21  Atl.  749,  23  Am.  St.  Eep. 
753;  Hall  v.  Knappenberger,  97  Mo.  509,  510, 
11  S.  W.  239,  10  Am.  St.  Eep.  337;  Coursin 
V.  Ledlie,  31  Pa.  St.  506,  508;  Raborg  r. 
Peyton,  2  Wheat.  (U.  S.)  385,  387,  4  L.  ed. 
268.     See  Commercial  Paper. 

"For  want  of  issue"  see  Hertz  v.  Abra- 
hams, 110  Ga.  707,  711,  36  S.  E.  409,  50 
L.  R.  A.  361;  Miller's  Estate,  145  Pa.  St. 
561,  565,  22  Atl.  1044;  Kay  v.  Scates,  37  Pa. 
St.  31,  39,  78  Am.  Dec.  399;  Eichelberger 
V.  Barnitz,  9  Watts  (Pa.)  447,  450;  Good- 
right  V.  Cornish,  4  Mod.  256,  258;  Boehm  v. 
Clarke,  9  Ves.  Jr.  580,  32  Eng.  Reprint 
728. 

"  For  want  of  prosecution  "  see  Morange  v. 
Meigs,  54  N.  Y.  207,  209. 

"  For  whom  it  may  concern "  and  similar 
phrases  see  Newsou  v.  Douglass,  7  Harr.  &  J. 
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FOB  A  QE—  FORCED 


Forage.     Food  of  any  kind  for  animals,  especially  for  horses  and  cattle.'' 

Forbear.  When  unqualified  by  terms  of  restriction,  in  reference  to  a  debt, 
in  the  popular  sense,  a  term  which  is  equivalent  to  "  wait,"  without  any  adjunct 
whatever,  and  has  regard  to  a  general  forbearance.'^  (See  Fokbeaeanob  ;  and, 
generally,  Commercial  Papee.) 

Forbearance.  Refraining  from  claiming  a  right,'^  a  delay  in  enforcing 
rights.'*  A  term  used  in  general  jurisprudence  in  contradistinction  to  "  act."  " 
In  the  legal  sense  of  the  word,  an  engagement  whicli  ties  up  the  hands  of  a 
creditor ;  ^  an  act  of  the  creditor  depriving  himself  by  something  obligatory  of 
the  power  to  sue ; "  the  giving  day  for  the  return  of  a  loan,  or  more  properly 
signifies  the  giving  a  further  day,  when  the  time  originally  agreed  on  is  passed.^ 
(Forbearance :  As  Consideration,  see  Commercial  Paper  ;  Contracts.  As  Dis- 
charge of  Surety,  see  Principal  and  Surety.  Contract  to  Forbear,  see  Con- 
tracts.    To  Sue  Negotiable  Instrument,  see  Commercial  Paper.) 

FORCE.^i  Strength,  vigor,  might,  energy,  power,  violence,  validity,  armament, 
necessity;**  strength,  active  power,  vigor,  might,  momentum,  violence,  virtue, 
efficacy,  validity ;  *'  the  definition  nearest  to  the  exact  meaning  of  the  word  is  vio- 
lence ;  power  exerted  against  will  or  consent."  (Force :  As  an  Element  —  Of 
Crime,  see  Abduction;  Affray;  Assault  and  Battery;  Breach  of  the 
Peace  ;  Burglary  ;  Rape  ;  Robbery  ;  Riot  ;  Trespass  ;  Of  Forcible  Entry  and 
Detainer,  see  Forcible  Entry  and  Detainer.  In  Making  an  Arrest,  see 
Arrest.     In  Levying  an  Execution,  see  Executions.     See  also  Coercion.) 

Force  and  arms,  a  phrase  used  in  declarations  of  trespass  and  in  indict- 
ments, but  now  unnecessary  in  declarations,  to  denote  that  the  act  complained  of 
was  done  with  violence.*^     (See,  generally.  Indictments  and  Informations.) 

Forced.     Unnatural;**  Compelled,*'  q^.  v. 


(Md.)  417,  450,  16  Am.  Dec.  317;  Williams  v. 
Ocean  Ins.  Co.,  2  Mete.  (Mass.)  303,  306; 
Armory  v.  Oilman,  2  Mass.  1,  12 ;  Wise  v.  St. 
Louis  Mar.  Ins.  Co.,  23  Mo.  80,  84;  De  Bolle 
V.  Pennsylvania  Ins.  Co.,  4  Whart.  (Pa.)  68, 
74,  33  Am.  Dec.  38;  Buck  v.  Chesapeake  Ins. 
Co.,  1  Pet.  (U.  S.)  151,  160,  7  L.  ed.  90,  148; 
The  Sidney,  23  Fed.  88,  93. 

33.  Webster  Int.  Diet. 

"  Provisions  and  forage "  construed  under 
an  exemption  statute  see  Stephens  v.  Hobbs, 
14  Tex.  Civ.  App.  148,  149,  36  S.  W. 
287. 

Forage  passes  with  the  cattle  it  was  to 
feed.    See  6  Cyc.  1045  note  18. 

34.  Downing  v.  Punk,  5  Eawie  (Pa.)  69, 
73. 

"  Forbear  and  give  further  time  "  see  King 
«.  Upton,  4  Me.  387,  388,  16  Am-.  Dec.  266. 

35.  English  L.  Diet. 

36.  Cyclopedic  L.  Diet. 

"  Forbearance  of  his  right "  see  Pillans  v. 
Mierop,  3  Burr.  1663,  1673  [quoted  in  Jones 
V.  Ashburnham,  4  East  455,  463,  1  Smith 
K.  B.  188]. 

37.  Black  L.  Diet. 

38.  See  9  Cyc.  319  note  70,  338;  2  Cyc. 
461  note  9. 

39.  Reynolds  v.  Ward,  5  Wend.  (N.  Y.) 
501,  504. 

40.  Henry  v.  Thompson,  Minor  (Ala.)  209, 
232. 

"The  forbearance  or  giving  time  for  the 
payment  of  a  debt,  is  in  substance  a  loan." 
Diercks  v.  Kennedy,   16  N.  J.  Eq.   210,   211 

[citing  Van  Schaick  r.  Edwards,  2  Johns.  Cas. 

(N.  Y.)  355;  Spurrier  v.  Mayoss,  4  Bro.  Ch. 
28,  30,  29  Eng.  Reprint  761,  1  Ves.  Jr.  527, 


30  Eng.  Reprint  472 ;  Dewar  v.  Span,  3  T.  R. 
425]. 

"Forbearing  to  press  for  the  immediate 
payment  of  the  debt "  see  Oldershaw  v.  King, 
2  H.  &  N.  517,  523,  3  Jur.  N.  S.  1152,  27 
L.  J.  Exch.  120,  5  Wkly.  Rep.  753. 

"The  terms  'interest'  and  'forbearance' 
can  not  be  predicated  of  any  other  than  a  loan 
of  money,  actual  or  presumed."  Dry  Dock 
Bank  v.  American  L.  Ins.,  etc.,  Co.,  3  N.  Y. 
344,  355. 

41.  "Did  compel  and  force"  see  Rex  v. 
Lloyd,  1  C.  &  P.  301,  302,  12  E.  C.  L.  180. 

"  Forced  out "  of  the  company  see  Havana 
Press  Drill  Co.  v.  Ashurst,  148  111.  115,  137, 
35  N.  E.  873. 

42.  Worcester  Diet,  [quoted  in  State  v. 
Blake,  39  Me.  322,  324]. 

Actual  force  is  where  strength  is  actually 
applied,  or  the  means  of  applying  it  are  at 
hand.     Cyclopedic  L.  Diet. 

Implied  force  is  that  which  is  implied  by 
law  from  the  commission  of  an  unlawful  act. 
Cyclopedic  L.  Diet. 

43.  Webster  Diet,  [quoted  in  State  v. 
Blake,  39  Me.  322,  324,  where  it  is  said: 
"And  because  the  word  'violently,'  may  have 
a  meaning  somewhat  similar,  by  some  of  the 
definitions,  to  the  words  'by  force,'  it  does 
not  follow,  that  the  indiscriminate  use  of  one 
for  the  other,  in  an  indictment  like  the  one 
before  us,  would  be  at  all  proper  "]. 

44.  Webster  Diet,  [cited  in  State  f.  Blake, 
39  Me.  322,  324]. 

45.  Black  L.  Diet,  [citing  2  Chitty  PI.  846, 
850].    See  also  14  Cyc.  1095 ;  2  Cyc.  432. 

46.  English  L.  Diet. 

47.  See  8  Cyc.  401. 


FORCED  HEIR  — FORCIBLE  DEFILEMENT    [19  CycJ    1107 

FORCED  HEIR.     See  Descent  and  Distribution/' 

FORCED  SALE.  A  sale  made  at  the  time  and  in  the  manner  prescribed  by 
law,  in  virtue  of  an  execution  issued  on  a  judgment  already  rendered  by  a  court 
of  competent  jurisdiction ;  or,  in  other  words,  a  sale  which  is  made  under  the 
process  of  the  court  and  in  the  mode  prescribed  by  law.'"  (See,  generally, 
Executions  ;  Judicial  Sales.) 

Forcible  confinement  or  detention.     Restraint  or  bondage."* 

FORCIBLE  DEFILEMENT.     See  Abduction  ;  Eape. 


o^ 


48.  See  16  Cyc.  779  note  35;  14  Cyc.  37.  include   "A  foreclosure   sale,   whether  under 

49.  Sampson  v.  Williamson,  6  Tex.  102,  the  power  of  sale  contained  in  the  mortgage 
110,  55  Am.  Dec.  762.  See  also  Patterson  v.  or  in  pursuance  of  a  decree."  Peterson  v. 
Taylor,  15  Fla.  336,  342;  Macdonough  v.  Hornblower,  33  Cal.  266,  276,  277  {.quoted 
Elam',  1  La.  489,  492,  20  Am.  Dec.  284;  in  Patterson  f.  Taylor,  15  Fla.  336,  343].  See 
Lanahan   v.    Sears,    102    U.    S.    318,    321,   26  also  Chamberlain  v.  Lyell,  3  Mich.  448. 

L.  ed.  180;  La.  Civ.  Code,  arts.  2580,  2594,  50.  U.    S.    v.    Gordon,    25    Fed.    Cas.    No. 

2595.  15,231,  5  Blatchf.  18,  25,  where  it  is  said  that 

"A  '  forced  sale '  is  not  synonjrmous  with  the  word  does  not  necessarily  imply  physical 

a  '  sale  on  execution  ' "  and  the  term  does  not  or  manual  force. 


FORCIBLE  ENTRY  AND  DETAINER 

By  Alexander  Stkonach*  and  James  A.  Gwtn-|- 

I.  DEFINITION,  1113 
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♦Author  of  "Employers'  Liability  Insurance,"  15  Cyc.  1035. 

t  Author  of  "Estates,"  16  Cyo.  B95;  " Ferries,"  19  Cyo.  491 ;  and  joint  Author  of  "Easements,"  14  Cyc.  1184. 
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CROSS-RBFBRENCKS 

For  Matters  Kelatiag  to : 

Action  Between  Joint  Tenants,  see  Joint  Tenants. 
Adverse  Possession,  see  Adverse  Possession. 

Ejectment,  see  Ejectment.  •, 

Possessory  Action,  see  Peal  Actions. 
Summary  Proceeding : 
By  Purchaser  at : 

Execution  Sale,  see  Executions. 
Foreclosure  Sale,  see  Mortgages. 
Judicial  Sale,  see  Judicial  Sales. 
For  Kecovery  of : 

Building  After  Eemoval  From  Office,  see  Officers. 
Eealty : 

Demised,  s^e  Landlord  and  Tenant. 
Mortgaged,  see  Mortgages. 
Sold,  see  Yendor  and  Purchaser. 
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Tor  Matters  Relating  to  —  {continued') 
Trespass  on  Eealty,  see  Teespass. 
Writ  of : 

Entry,  see  Entry,  Weit  of. 

Eight,  see  Seal  Actions. 

I.  DEFINITIONS. 

A  forcible  entry  or  detainer  consists  in  violently  taJcing  or  keeping  possession 
of  lands  or  tenements,  by  means  of  threats,  force,  or  arms,  and  without  authority 
of  law.^ 

II.    FORCIBLE    ENTRY,    FORCIBLE     DETAINER,    AND    UNLAWFUL     DETAINER 

DISTINGUISHED. 

While  it  is  usual  to  treat  forcible  entry  and  detainer  as  one  offense  or  ground 
of  liability,  yet  it  is  recognized  by  the  early  English  statutes,^  and  by  many  of 
those  of  the  present  time,*  that  forcible  entiy  and  forcible  detainer  are  separate 
and  distinct ;  a  forcible  entry  being  generally  an  entry  upon  another's  possession 
by  force  or  violence,*  and  a  forcible  detainer  being  generally  a  wrongful  or 
unlawful  entry,  although  without  force,  which  has  been  followed  by  a  detention 
with  force  and  a  strong  hand.'     Unlawful  detainer  is  distinguished  from  forcible 


1.  Bouvier  L.  Diet,  iciting  2  Bishop  Cr. 
L.  §  489;  Comyns  Dig.;  Woodford  Landl. 
&  Ten.  973]. 

A  forcible  entry  has  also  been  defined  as 
follows :  "An  entry  made  with  violence, 
against  the  will  of  the  lawful  occupant,  and 
without  authority  of  law."  Tkuderson  L.  Diet. 
404  [quoted  in  Lewis  v.  State,  99  Ga.  692, 
694,  26  S.  E.  496,  59  Am.  St.  Rep.  255]. 

"An  entry  on  another's  real  estate,  or  in 
some  special  circumstances  on  one's  own,  of 
a  nature  to  be  the  subject  of  a  personal 
occupation,  made  with  such  an  array  of 
force  as  to  create  terror  in  those  who  are 
present  opposing."     2  Bishop  Cr.  L.  §  489. 

"An  offense  against  the  public  peace,  or 
private  wrong,  committed  by  violently  taking 
possession  of  lands  and  tenements  with  men- 
aces, force,  and  arms,  against  the  will  of 
those  entitled  to  the  possession,  and  without 
the  authority  of  law."  Black  L.  Diet.  Iciting 
4  Blaclcstone  Oomm.  148;  4  Stephen  Comm. 
280]. 

"An  offence  against  the  public  peace  which, 
is  committed  by  violently  taking  or  keeping 
possession  of  lands  or  tenements  with  men- 
aces, force  and  arms,  and  without  authority 
of  law."  Com.  v.  Prison  Keeper,  1  Ashm. 
(Pa.)  140,  145  [quoting  4  Blackstone  Comm. 
148]. 

The  Georgia  code  defines  a  forcible  entry 
as  "  the  violently  taking  possession  of  lands 
and  tenements  with  menaces,  force  and  arms, 
and  without  authority  of  law."  Williams  v. 
State,  120  Ga.  488,  489,  48  S.  E.  149;  Sewell 
V.  State,  61  Ga.  496,  497. 

The  Kentucky  civil  code  of  practice  de- 
fines a  forcible  entry  as  "  an  entry  without 
the  consent  of  the  person  having  the  actual 
possession."  Young  v.  Milward,  109  Ky.  123, 
129,  58  S.  W.  592,  593,  22  Ky.  L.  Rep.  615, 
627;  Clark  v.  Langenbach,  130  Fed.  755.  759, 
65  C.  C.  A.  181. 

[I] 


A  forcible  detainer  is  defined  as  "the  of- 
fense of  violently  keeping  possession  of  lands 
and  tenements,  with  menaces,  force,  and  arms, 
and  without  the  authority  of  law."  Black 
L.  Diet,  [citing  4  Blackstone  Comm.  148;  4 
Stephen  Comm.  280]. 

2.  See  infra,  UI,  A,  2. 

3.  See  the  statutes  of  the  several  states. 
See  also  Boyle  v.  Boyle,  121  Mass.  85;  Saun- 
ders V.  Robinson,  5  Mete.  (Mass.)  343;  Hoff- 
man V.  Harrington,  22  Mich.  52;  Foster  v. 
Kelsey,  36  Vt.  199,  84  Am.  Dec.  676;  Winter- 
field  t).  Staijss,  24  Wis.  394. 

4.  Boyle  i?.  Boyle,  121  Ma^.  85;  Saunders 
V.  Robinson,  5  Mete.  (Mass.)  343;  Foster  v. 
Kelsey,  36  Vt.  199,  84  Am.  Dec.  676. 

5.  Boyle  v.  Boyle,  121  Mass.  85;  Mitchell 
V.  Shanley,  15  Gray  (Mass.)  319;  Benedict 
■V.  Hart,  1  Gush.  (Mass.)  ^7;  Hoffman  v. 
Harrington,  22  Mich.  52 ;  Foster  v.  Kelsey,  36 
Vt.  199,  84  Am.  Dee.  676;  Winterfield  v. 
Stauss,  24  Wis.  394. 

Unlawful  holding  by  force  constitutes  forci- 
ble detainer.  Kerr  v.  O'Keefe,  138  Cal.  415, 
71  Pae.  447;  Brawley  v.  Risdon  Iron  Works, 
38  Cal.  676;  Shelby  v.  Houston,  38  Cal.  410; 
Valencia  v.  Couch,  32  Cal.  339,  91  Am.  Dec. 
589;  Preston  v.  Kehoe,  15  Cal.  315;  Burdette 
V.  Corgan,  27  Kan.  275;  Davis  u.  Woodward, 
19  Minn.  174;  McCleary  v.  Crowley,  22  Mont. 
245,  56  Pac.  227. 

A  lawful  entry  and  unlawful  detention  by 
force,  under  some  statutes,  constitutes  a 
forcible  detainer. 

Alabama. —  Wright  v.  Lyle,  4  Ala.  112. 

Arkansas. —  Keller  v.  Henry,  24  Ark.  575. 

California. —  Dickinson  v.  Maguire,  9  Cal. 
46. 

Indiana. —  Gipe  v.  Cummings,  116  Ind.  511, 
19  N.  E.  466;  Barton  v.  Osbom,  6  Blackf. 
145. 

Nebraska. —  Blachford  v.  Fremzer,  44  Nebr. 
829,   62  N.  W.  1101;  Brown  v.  Feagins,  37 
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detainer  in  that  the  element  of  force  is  wanting.  It  is  provided  for  either  par- 
ticularly under  this  distinct  name  or  by  general  statutes  as  to  forcible  entry  and 
detainer,^  and  is  usually  confined  to  cases  where  such  relations  as  that  of  landlord 
and  tenant,''  vendor  and  purchaser,^  or  mortgagor  and  mortgagee  ^  exist. 

III.  Criminal  Liability. 

A.  Origin  and  Development — l.  At  Common  Law.  A  forcible  entry  was 
'  an  indictable  offense  at  common  law,^"  and  this  common-law  liability  is  not  abro- 
gated or  aifected  by  statutes  making  the  offense  indictable/^  or  providing  the 
injured  party  a  remedy  by  a  civil  action  or  proceeding."  But  since  they  furnish 
the  injured  party  a  more  speedy  and  efficient  remedy,  they  have  caiised  the 
criminal  proceeding  to  fall  into  disuse  in  many  jurisdictions. '*  There  is  some 
conflict  of  authority  as  to  whether  a -forcible  detainer  was  indictable  at  common 
law." 

2.  Under  Early  English  Statutes.     The  first  of  the  English  statutes  ^  provided 


NebT.  256,  55  N.  W.  1048;  Blaeo  t>.  Haller,  9 
Nebr.  149,  1  N.  W.  978. 

0}iio. —  Bridwell  v.  Barcroft,  2  Ohio  Dee. 
(Eeprint)   697,  4  West.  L.  Month.  617. 

6.  Alaiiama. —  Knowles  «.  Ogletree,  96  Ala. 
555,  12  So.  397;  Bates  v.  Ridgeway,  48  Ala. 
611;  Dwine  i,-.  Brown,  35  Ala.  596;  Snoddy  v. 
Watt,  9  Ala.  609. 

Arkmisas. —  Mason  «.  Delancy,  44  Ark.  444; 
Johnson  r.  West,  41  Ark.  535;  Necklace  «. 
West,  33  Ark.  682;  Dortch  v.  Robinson,  31 
Ark.  296;  Halliburton  v.  Sumner,  27  Ark. 
460;  Smith  v.  Lafiferry,  27  Ark.  46;  Bradley 
V.  Hume,  18  Ark.  284;  Miller  v.  Turney,  13 
Ark.  385. 

California. —  Pico  v.  Cuyas,  48  Cal.  639 ; 
Steinback  v.  Krone,  36  Cal.  303;  Owen  v. 
Doty,  27  Gal.  502;  Henderson  v.  Allen,  23 
Cal.  519. 

Colorado. —  Liss  v.  Wileoxen,  2  Colo.  85. 

Kansas. —  Kellogg  v.  Lewis,  28  Kan.  535. 

Mississippi. —  McCorkle  v.  Yarrell,  55  Miss. 
576. 

Missouri. —  Hannibal,  etc.,  E. "  Co.  v.  Hill, 
60  Mo.  281. 

Virginia. —  Olinger  v.  Shepherd,  12  Gratt. 
462;  Adams  v.  Martin,  8  Gratt.  107. 

Wisconsin. —  Carter  v.  Van  Dorn,  36  Wis. 
289;  Winterfield  v.  Stauss,  24  Wis.  394;  Jar- 
vis  v.  Hamilton,  16  Wis.  574. 

United  States. —  Sanders  v.  Thornton,  97 
Fed.  863,  38  C.  C.  A.  508  lafp.rming  2  Indian 
Terr.  92,  48  S.  W.  1015]. 

In  Oklahoma  unlawful  detain«r  will  not 
lie  to  remove  an  unsuccessful  claimant  from 
a  tract  of  government  land  imtil  the  contro- 
versy between  the  parties  is  finally  settled 
in  the  interior  diepartment.  Hebeisen  v. 
Hatchell,  12  Okla.  29,  69  Pac.  888. 

7.  See,  generally,  IiAJ^dloed  and  Tenant. 

8.  See,  generally,  Vendoe  and  Pcbchaser. 

9.  See,  generally.  Mortgages. 

10.  District  of  Columbia. —  U.  S.  ■».  Griffin, 
e  D.  C.  53. 

Kentucky. —  Hunt  v.  BaUew,  9  B.  Mon.  390. 

Maine. —  Harding's  Case,  1  Me.  22. 

Massachusetts. —  Cam.  v.  Shattuck,  4  Cush. 
141. 

Nevada. —  Ex  p.  Webb,  24  Nev.  298,  51 
Pac.  1027. 


New  Hampshire. —  State  v.  Morgan,  59 
N.  H.  322. 

New  Jersey. —  Cruiser  v.  State,  18  N.  J.  L. 
206. 

North  Carolina. —  State  v.  Jacobs,  94 
N.  C.  950;  State  i;.  Tarborough,  70  N.  C. 
250;  State  V.  Tolever,  27  N.  C.  452. 

Pennsylvania. —  Com.  v.  Toram,  2  Pars. 
Eq.  Cas.  411,  3  Pa.  L.  J.  Eep.  346,  5  Pa, 
L.  J.  296. 

South  Carolina. —  State  v.  Jones,  14  S.  C. 
344. 

England. —  Rex  v.  Bake,  3  Burr.  1731. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"   §    109. 

11.  Cruiser  v.  State,  18  N.  J.  L.  206; 
State  v.  Jones,  14  S.  0.  344;  Rex  v.  Bake, 
3  Burr.   1731. 

These  statutes  were  construed  as  not  abro- 
gating the  common  law,  but  as  merely  pro- 
viding additional  legislation  upon  the  sub- 
ject.    State  V.  Morgan,  59  N.  H.   322. 

12.  Com.  V.  Shattuck,  4  Cush.  (Mass.) 
141;  Cruiser  v.  State,  18  N.  J.  L.  206; 
Ex  p.  Webb,  24  Nev.  238,  51  Pac.  1027; 
State  V.  Jones,  14  S.  C.  344. 

13.  Com.  V.  Shattuck,  4  Cush.  (Mass.) 
141. 

14.  That  a  foidble  detainer  was  indictable 
at  common  law  see  State  v.  Morgan,  59  N.  H. 
322;  2  Bishop  Cr.  L.  §  494. 

That  a  forcible  detainer  is  not  indictable 
at  common  law  but  only  after  8  Hen.  VI 
see  Com.  v.  Toram,  2  Para.  Eq.  Cas.  (Pa.) 
411,  S  Pa.  L.  J.  Rep.  346,  5  Pa.  L.  J.  296. 

Where  the  entry  is  peaceable  but  unlawful 
the  question  is  said  to  be  in  doubt.  State 
V.  Johnson,  18  N.  C.  324.  See  also  State  v. 
Ward,   46  N.  C.  290. 

Where  the  entry  is  both  peaceable  and  law- 
ful, as  where  a  person  having  a  right  of  entry 
enters  peaceably  in  the  absence  of  the  occu- 
pant, it  is  not  indictable  at  common  law  to 
retain  by  force  the  possession  thus  acquired. 
Winn  V.  State,  55  Ark.  360,  18  S.  W.  375; 
State  V.  Godsey,  35  N.  C.  348;  State  v. 
Johnson,  18  N.  C.  324;  Com.  v.  Knarr,  135 
Pa.  St.  35.  19  Atl.  805.  See  also  People  v. 
Fields,   1    Lans.    (N.   Y.)    222. 

15.  St.  5  Rich.  11,  c.  8. 
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that  tliere  should  be  no  entry  except  where  an  entry  was  given  by  law,  and  even 
then  not  with  strong  hand  or  naultitude  of  people,  and  made  the  offense  indict- 
able." This  statute  abrogated  the  old  rule  of  the  common  law  that  a  person 
entitled  to  possession  might  recover  and  maintain  his  possession  by  force  if  he 
used  no  more  than  was  actually  necessary  for  that  purpose,^''  but  is  said  to  have 
had  no  further  effect."  The  second  statute  "  provided  for  a  summary  conviction 
of  offenders  by  magistrates  on  view.^"  The  third  statute  ^'  extended  the  remedy 
to  cases  where  there  was  both  a  forcible  entry  and  detainer  and  where  there  was 
peaceful  entry  followed  by  a  forcible  detainer,*^  and  was  the  first  legislation  relat- 
ing to  forcible  detainer.*^  This  and  two  later  statutes  ^  provided  also  for  a 
restitution  of  possession  to  the  injured  parfcy.'^ 

3.  In  the  United  States.  The  English  statutes  making  forcible  entry  and 
detainer  indictable  are  in  force  in  some  of  the  states,  either  as  a  part  of  the 
common  law  of  those  states,^^  or  by  virtue  of  statutory  provisions  adopting  cer- 
tain portions  of  the  English  statute  law,''  while  in  others  the  original  English 
statute  has  been  substantially  reenacted,^  or  there  are  other  special  statutes  of 
similar  character  making  the  offense  indictable.^'  The  offense,  however,  is 
recognized  as  indictable  as  a  common-law  offense.^ 

B.  Nature  and  Elements — l.  Relates  Only  to  Lands  and  Tenements.  To 
constitute  the  offense  of  forcible  entry  and  detainer  the  wrong  done  must  be 
with  regard  to  lands  and  tenements  and  not  to  personal  property ,^^  or  to  an 


16.  District  of  Columiia. —  U.  S.  v.  Griffin, 
6  D.  C.  53. 

Maine. —  Harding's  Case,  1  Me.  22. 

Neio  Hampshire. —  State  v.  Morgan,  59 
N.  H.  322. 

Pennsylvania. —  Com.  v.  Toram,  2  Pars.  Eq. 
Cas.  411,  3  Pa.  L.  J.  Eep.  346,  5  Pa.  L.  J. 
296. 

South  Carolina. —  Burt  v.  State,  3  Brev. 
413;  State  v.  Speirin,  1  Brev.  119. 

17.  District  of  Columbia. —  U.  S.  v.  Griffin, 
6  D.  C.  53. 

Maine. —  Harding's  Case,  1  Me.  22. 

North  Carolina. —  Mosseller  v.  Deaver,  106 
N.  C.  494,  11  S.  E.  529,  19  Am.  St.  Rep.  540, 
8  L.  E.  A.  537. 

Oklahoma. —  Foust  v.  Territory,  8  Okla. 
541,  58  Pac.  728. 

Pennsylvania. —  Com.  v.  Prison  Keeper,  1 
Ashm.  140. 

Vermont. —  Dustin  v.  Cowdry,  23  Vt.  631. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  109. 

18.  U.  S.  V.  Griffin,  6  D.  C.  53. 

19.  St.  15  Rich.  II,  e.  2. 

20.  See  infra,  III,  D,  1. 

21.  St.  8  Hen.  VI,  c.  9. 

22.  State  v.  Morgan,  59  N.  H.  322;  Com. 
V.  Toram,  2  Pars.  Eq.  Cas.  (Pa.)  411,  3  Pa. 
L.  J.  Rep.  346,  5  Pa.  L.  J.  296;  1  Hawkins 
P.  C.  e.  64,  §  9. 

23.  Com.  V.  Toram,  2  Pars.  Eq.  Cas.  (Pa.) 
411,  3  Pa.  L.  J.  Rep.  346,  5  Pa.  L.  J.  296. 

24.  St.  31  Eliz.  c.  11;  St.  21  Jac.  1,  c.  15. 

25.  See  infra,  III,  D,  2,  f. 

26.  U.  S.  V.  Griffin,  6  D.  C.  53;  Torrence 
V.  Com.,  9  Pa.  St.  184 ;  Com.  v.  Toram,  2  Pars. 
Eq.  Cas.  (Pa.)  411,  3  Pa.  L.  J.  Rep.  346,  5 
Pa.  L.  J.  296. 

27.  State  v.  Huntington,  3  Brev.  (S.  C.) 
Ill;    State  v.  Speirin,   1  Brev.    (S.  C.)    119. 

28.  State  v.  Davis,  109  N.  C.  809,  13  S.  E. 
883,  14  L.  R.  A.  206;  State  v.  Eason,  70  N.  C. 
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88;  Com.  v.  Toram,  2  Pars.  Eq.  Cas.  (Pa.) 
411,  3  Pa.  L.  J.  Rep.  346,  5  Pa.  L.  J.  296; 
Com.  V.  Prison  Keeper,  1  Ashm.  (Pa.)  140; 
Dustin  V.  Cowdry,  23  Vt.  631. 

29.  Arkansas. — Winn  v.  State,  55  Ark.  360, 
18  S.  W.  375. 

Indiana. —  Strong  v.  State,  105  Ind.  1,  4 
N.  E.  293;  Brazee  v.  State,  9  Ind.  App.  618, 
37  N.  E.  279. 

Missouri. —  State  v.  Smith,  66  Mo.  App. 
403;   State  v.  BrinkerhoflF,  44  Mo.  App.   169. 

New  York. —  People  v.  Farrell,  5  Silv.  Sup. 
23,  8  N.  Y.  Suppl.  230. 

Oklahoma. —  Foust    v. 
541,  58  Pac.  728. 

See  23  Cent.  Dig.  tit.  ' 
Detainer,"  §§  191,  192. 

30.  Kentucky. —  Hunt  v.  Ballew,  9  B.  Mon. 
390. 

Maine. —  Harding's  Case,  1  Me.  22. 

Massachusetts. —  Com.  v.  Shattuck,  4  Cush. 
141. 

Nevada. —  Ex  p.  Webb,  24  Nev.  238,  51  Pac. 
1027. 

New  Jersey. —  Cruiser  v.  State,  18  N.  J.  L. 
206. 

South  Carolina. —  State  v.  Jones,  14  S.  C. 
344. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  190. 

In  New  Hampshire  both  the  common  law 
and  the  English  statutes,  which  as  modified 
by  the  statutes  of  that  state  were  formerly 
in  force  ( State  v.  Pearson,  2  N.  H.  550.  See 
also  State  v.  Sawyer,  5  N.  H.  398)  were  re- 
pealed by  the  act  of  1842,  and  a  forcible  entry 
and  detainer  is  not  as  such  an  indictable  of- 
fense in  that  state  ( State  v.  Morgan,  59  N.  H. 
322). 

31.  State  V.  BrinkerhofF,  44  Mo.  App.  169; 
State  V.  Jacobs,  94  N.  C.  950. 

Forcible  entry  differs  from  forcible  trespass 
in  that  the  latter  strictly  speaking  applies  to 
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incorporeal  right,  such  as  an  easement  which  is  not  in  possession  and  for  which  a 
writ  of  entry  could  not  be  maintained.'^ 

2.  Actual  Entry  Necessary.  To  constitute  the  offense  of  forcible  entry  an 
actual  entry  is  necessary.     An  unsuccessful  attempt  to  enter  is  not  sufficient.'' 

3.  Possession  of  Prosecutor.  It  is  an  essential  element  of  the  offense  of 
forcible  entry  that  at  the  time  of  the  offense  the  premises  shall  be  in  the  actual 
possession  of  him  whose  possession  is  charged  to  have  been  interfered  with.'^  To 
constitute  actual  possession  it  is  not  necessary  that  the  party  be  personally  present 
on  the  premises  at  the  time  of  the  offense  if  he  is  in  actual  exercise  of  authority 
and  control  over  the  same.'^  He  will  be  deemed  to  be  present  and  in  possession, 
although  temporarily  absent,  if  represented  by  a  member  of  his  family,'*  or  by  a 
tenant."  The  possession  must  also  be  peaceable  as  distinguished  from  a  mere 
scrambling  possession.'^  An  actual  peaceable  possession,  however,  is  all  that  is 
essential  to  maintain  the  action."  It  is  immaterial  whether  or  not  such  a  pos- 
session is  also  riglitful,'"'  and  it  is  not  necessary  that  the  prosecutor  should  have 
any  legal  title  in  the  property.*^ 

4.  Force.  To  constitute  a  forcible  entry  there  must  be  more  force  than 
amounts  to  a  mere  trespass.**    The  entry  must  be  accompanied  with  some  circum- 


personal  property,  and  the  former  to  lands 
and  tenements  (State  r.  Lawson,  123  N.  C. 
740,  31  S.  E.  667,  68  Am.  St.  Rep.  844;  State 
V.  Davis,  109  N.  C.  809,  13  S.  W.  883,  14 
L.  R.  A.  206;  State  v.  Jacobs,  94  N.  C.  950) 
but  the  distinction  is  not  always  observed 
( State  V.  Lawson,  supra) . 

32.  Rex  V.  Holmes,  1  Mod.  73;  1  Hawkins 
P.  C.  c.  64,  §  31. 

33.  State  v.  Bryant,  103  N.  C.  436,  9 
S.  E.  1. 

34.  State  v.  Bryant,  103  N.  C.  436,  9 
S.  E.  1;  Com.  ■;;.  Lemmon,  Add.  (Pa.)  315; 
Com.  V.  Waddle,  Add.  (Pa.)  41. 

What  constitutes  a  possession. —  Where  the 
land  is  inclosed  and  in  actual  cultivation  and 
the  prosecutor  resides  near  it  and  is  in  the 
habit  of  going  to  it  daily  h,e  is  in  possession 
(State  V.  Bennett,  1  Harp.  (S.  C.)  503,  18 
Am.  Dee.  663 )  ;  and  where  a  man  in  any 
manner  circumscribes  a  reasonable  amount  of 
land,  settles  on  a  part  of  it,  and  uses  the 
residue  as  other  men  do  he  is  in  possession  of 
the  whole  so  as  to  maintain  a  prosecution  for 
forcible  entry  on  any  part  of  it  (Com.  v.  Rob- 
inson, Add.  (Pa.)  14)  ;  but  merely  surveying 
the  land  and  building  cabins  thereon  and  leav- 
ing them  unfinished  and  empty  is  not  such 
a  possession  as  will  support  a  prosecution 
for  forcible  entry  and  detainer  (Com.  v.  Lem- 
mon, Add.   (Pa.)  315). 

A  bare  custody  as  distinguished  from  a 
possession  is  not  suiBcient.  State  v.  Curtis, 
20  N.  C.  363 ;  Com.  v.  Prison  Keeper,  1  Ashm. 
(Pa.)  140. 

A  widow  whose  dower  has  not  been  as- 
signed cannot  maintain  a  prosecution  for  a 
forcible  entry  upon  lands  of  the  husband  of 
which  she  is  not  in  actual  possession.  State 
V.  Thompson,  130  N.  C.  680,  41  S.  E.  486. 

35.  State  v.  Lawson,  123  N.  C.  740,  31 
S  E.  667,  68  Am.  St.  Rep.  844 ;  State  v.  Davis, 
109  N.  C.  809,  13  S.  E.  883,  14  L.  R.  A.  206; 
State  V.  Bryant,  103  N.  C.  436,  9  S.  E.  1. 

A  man  who  leaves  his  dwelling  for  a  tem- 
porary purpose  only  cannot  be  said  to  have 
left  it  so  as  to  make  the  unlawful  entry  of 


a  trespasser  an  entry  in  his  absence.  State 
V.  Shepard,  82  N.  C.  614;  State  v.  Caldwell, 
47  N.  C.  468. 

36.  State  v.  Davis,  109  N.  C.  809,  13  S.  B. 
883,  14  L.  R.  A.  206;  State  v.  Shepard,  82 
N.  C.  614;  State  v.  Caldwell,  47  N.  C.  468. 

37.  State  v.  Robbins,  123  N.  C.  730,  31 
S.  E.  669,  68  Am.  St.  Rep.  841. 

38.  Com.  V.  Conway,  1  Brewst.  (Pa.)  509; 
Com.  V.  Housknecht,  1  Kulp  (Pa.)  367; 
Com.  V.  Prison  Keeper,  1  Ashm.  (Pa.)  140. 

A  peaceable  possession  is  one!  which  is  not 
contested  or  disputed;  one  which  has  been  so 
long  held  that  so  far  as  the  mere  possession 
is  concerned  the  holder  of  it  has  reason  to 
feel  secure.  Com:  v.  Housknecht,  1  Kulp  (Pa.) 
367. 

39.  Swails  v.  State,  4  Ind.  516;  People  v. 
Leonard,  11  Johns.   (N.  Y.)  504. 

40.  Peelle  v.  State,  161  Ind.  378,  68  N.  E. 
682. 

41.  Swails  V.  State,  4  Ind.  516;  People  v. 
Leonard,  11  Johns.   (N.  Y.)  504. 

Title  necessary  to  authorize  award  of  resti- 
tution see  infra,  III,  D,  2,  a,  (iii),  f,  (ii). 

42.  Colorado. —  Goshen  v.  People,  22  Colo. 
270,  44  Pac.  503. 

Georgia. —  Lewis  v.  State,  99  Ga.  692,  26 
S.  E.  496,  59  Am.  St.  Rep.  255. 

Massachusetts. —  Com.  v.  Shattuck,  4  Cush. 
141;  Com.  V.  Dudley,  10  Mass.  403. 

'New  York. —  People  v.  Smith,  24  Barb.  16. 

North  Carolina. —  State  v.  Leary,  136  N.  C. 
578,  48  S.  E.  570;  State  v.  Jacobs,  94  N.  C. 
950;  State  v.  Lloyd,  85  N.  C.  573;  State  v. 
Ross,  49  N.  0.  315,  69  Am.  Dec.  751. 

Pennsylvania. —  Thompson  v.  Com.,  116 
Pa.  St.  155,  10  Atl.  138;  Com.  v.  Housknecht, 
1   Kulp   367;    Com.  v.   Rees,  2   Brewst.   564. 

Tennessee. —  Temple  v.  State,  6  Baxt.  496. 

England. —  Rex  v.  Smyth,  5  C.  &  P.  201,  1 
M.  &  Rob.  156,  24  E.  C.  L.  526. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  192. 

A  peaceable  entry,  although  unlawful,  if 
no  force  or  violence  is  used  in  taking  or  main- 
taining the  same,  is  a  mere  trespass  (People 
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stances  of  violeuee  either  actual  or  threatened ;  ^^  something  amounting  to  a  breach 
of  the  peace.^  But  it  is  not  necessary  that  there  be  any  act  of  great  public  vio- 
lence or  terror/'  or  an  actual  personal  injury  to  the  person  iu  possession/'  It  is 
sufficient  if  the  entry  is  accompanied  with  such  a  display  oi  force  or  circum- 
stances of  violence  or  terror  as  to  give  the  party  in  possession  reasonable  ground 
to  believe  that  he  must  yield  in  order  to  avoid  a  personal  injury,"  or  breach  of 
the  peace,^  or  that  any  resistance  would  be  useless.*'  This  terror  may  be  caused 
by  the  party  carrying  with  him  suck  an  unusual  number  of  attendants  or  by 
arming  himself  in  such  a  manner  as  plainly  to  intimate  his  design  to  back  his 
pretensions  by  force ;  by  actually  threatening  to  kill,  maim,  or  beat  those  who 
continue  in  possession  ;  or  by  making  use  of  expressions  plainly  implying  a  pur- 
pose of  using  force  against  those  who  make  resistance ;  ^  and  in  such  cases  it  is 
not  necessary  that  the  party  in  possession  should  make  an  actual  forcible  resist- 
'  ^     The  same  circumstances  of  force,  violcace,  or  terror  are  essential  to  a 


ance/ 


forcible  detainer  as  to  a  forcible  entry .^  There  may  be  a  forcible  detainer, 
although  the  entry  is  peaceable  ;  °^  but  whoever  retains  a  wrongful  possession  by 
keeping  an  unusual  number  of  people  or  unusual  weapons  or  threatening  to  do 
some  bodily  hurt  to  tlie  former  possessor  if  he  dares  to  return  is  guilty  of  a 
forcible  detainer,  although  no  attempt  is  made  to  reenter.^ 


V.  Smith,  24  Barb.  (N.  Y.)  16),  even  though 
it  is  against  the  consent  of  the  occupant 
(Goshen  v.  People,  22  Colo.  270,  44  Pac.  503; 
Temple  v.  State,  6  Baxt.   (Tenn.)  496). 

43.  Massachusetts. —  Com.  v.  Shattuck,  4 
Cush.  141. 

Missouri. —  State  v.  Richards,  15  Mo.  Api). 
331. 

ff eto  York. —  People  v.  Smith,  24  Barb.  16. 

North  Carolina. —  State  v.  Davis,  109  N.  C 
809,  13  S.  E.  883,  14  L.  R.  A.  206. 

Pennsylvania. —  Thompson  v.  Com.,  116  Pa. 
St.  155,  10  Atl.  138;  Pennsylvania  v.  Robi- 
son,  Add.  14;  Respubliea  v,  Devore,  1  Yeates 
501. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  192. 

To  constitute  the  offense  of  forcible  entry 
there  must  be  either  actual  violence  used  or 
such  demonstration  of  force  as  is  calculated 
to  intimidate  or  tend  to  a  breach  of  the  peace. 
State  V.  Davis,  109  N.  C.  809,  13  S.  E.  883, 
14  L.  R.  A.  206. 

Tinder  the  Indiana  statute  the  taking  must 
be  either  ■with  force  or  with  menace  and  with- 
out authority  of  law.  A  conviction  cannot 
be  sustained  where  the  evidence  shows  that 
the  entry  was  peaceable  and  with  the  ap- 
parent consent  of  the  parties  interested. 
Brazee  v.  State,  9  Ind.  App.  618,  37  N.  E. 
279. 

44.  State  v.  Jacobs,  94  N.  C.  950;  Com. 
V.  Rees,  2  Brewst.  (Pa.)  564;  Com.  v.  Con- 
way, 1  Brewst.  (Pa.)  509;  State  v.  Cargill,  2 
Brev.  (S.  C.)  445;  Rex,  v.  Bake,  3  Burr. 
1731. 

45.  State  v.  Jacobs,  94  N.  C.  950. 

46.  State  v.  Pollock,  26  N.  C.  305,  42 
Am.  Dec.  140;  State  v.  Bennett,  Harp.  (S.  C.) 
503,  18  Am.  Dec.  663. 

47.  State  v.  Jacobs,  94  N.  C.  950;  State 
V.  Pollock,  26  N.  C.  305,  42  Am.  Dec.  140; 
State  V.  Bennett,  Harp.  (S.  C.)  503,  18  Am. 
Dec.  663;  Reg.  v.  Smith,  43  U.  C.  Q.  B.  369; 
1  Hawkins  P.  C.  c.  64,  §  27. 

[Ill,  B.  4] 


An  entry  will  be  deemed  to  be  forcible, 

although  the  act  of  entering  is  peaceable,  if 
after  making  the  entry  the  party  entering 
forcibly  ejects  the  party  in  possession  (State 
V.  Bennett,  Harp.  (S.  C.)  503,  18  Am.  Dec. 
663 ) ,  or  on  being  ordered  to  leave  refuses  to 
do  so  and  pursues  the  party  in  possession 
with  threats  of  violence  to  his  house  (State 
V.  Talbot,  97  N.  C.  494,  2  S.  E.  148),  or 
where  he  enters  surreptitiously  and  main- 
tains his  possession  by  force  (Burt  v.  State, 
3  Brev.   (S.  C.)   413). 

48.  State  v.  Lawson,  123  N.  C.  740,  31 
S.  E.  667,  68  Am.  St.  Rep.  844;  State  v. 
Davis,  109  N.  C.  809,  13  S.  E.  883,  14  L.  R.  A. 
206. 

49.  Williams  v.  State,  120  Ga.  488,  48 
S.  E.  149;  Lissner  v.  State,  84  Ga.  669,  11 
S.  E.  500,  20  Am.  St.  Rep.  389;  Strong  v. 
State,  105  Ind.  1,  4  N.  E.  293. 

50.  State  v.  Jacobs,  94  N.  C.  950;  State 
V.  Pollock,  26  N.  C.  305,  42  Am.  Dec.  140; 
State  V.  Bennett,  Harp.  (S.  C.)  503,  18  Am. 
Dee.  663;  1  Hawkins  P.  C.  c.  64,  §  27. 

51.  Williams  v.  State,  120  Ga.  488,  48 
S.  E.  149;  Lissner  v.  State,  84  Ga.  669,  II 
S.  E.  500,  20  Am.  St.  Rep.  389. 

52.  Strong  v.  State,  105  Ind.  1,  4  N.  E. 
293;  Com.  v.  Dudley,  10  Mass.  403;  People 
V.  Smith,  24  Barb.  (N.  Y.)  16;  People  v. 
Rickert,  8  Cow.  (N.  Y.)  226;  I  Hawkins  P.  C. 
c.  64,  §  30. 

A  retention  of  a  wrongful  possession  peace- 
ably accoutred  where  no  force,  threats,  or  vio- 
lence is  used  to  keep  the  owner  out  is  a  mere 
trespass.  Com.  v.  Dudley,  10  Mass.  403; 
People  V.  Smith,  24  Barb.   (N.  Y.)  16. 

Merely  refusing  to  vacate  on  demand,  there 
being  no  use  of  force,  violence,  or  threats,  is 
not  sufficient  to  constitute  the  offense.  State 
V.  Cargill,  2  Brev.  (S.  C.)  445. 

53.  Com.  V.  Rogers,  1  Serg.  &  R.  (Pa.) 
124. 

54.  People  v.  Rickert,  8  Cow.  (N.  Y.) 
226;  1  Hawkins  P.  C.  c.  64,  §  30. 
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5.  Number  of  Persons  Making  Entry.  The  number  of  persons  making  the 
entry  is  of  itself  immaterial.^^  It  is  not  necessary  that  the  entry  should  be  made 
by  a  multitude  of  people/^  as  a  single  person  may  commit  the  offense ;  ^  while  on 
the  other  hand  a  large  number  of  persons  may  actually  enter  upon  land  in  posses- 
sion of  another  under  such  circumstances  that  the  entry  will  be  no  more  than  a 
simple  trespass.^ 

6.  Entry  Under  Judicial  Process.  The  force  involved  in  the  offense  of  forci- 
ble entry  is  private  force  unlawfully  exerted,  and  the  public  force  of  the  state 
lawfully  exercised  cannot  be  the  means  of  a  wrongful  entry.^'  An  entry  made 
with  a  lawful  warrant  executed  in  a  lawful  way  by  a  lawful  officer  is  not  a  forci- 
ble entry,  although  the  affidavit  on  which  the  warrant  was  issued  is  false  ;*"  nor 
is  a  person  guilty  of  forcible  detainer  for  forcibly  retaining  possession  of  property 
which  has  been  delivered  to  him  and  taken  in  good  faith  by  virtue  of  a  writ 
regular  on  its  face  and  issued  upon  the  judgment  of  a  court  of  competent  juris- 
diction, although  the  writ  may  have  been  wrongfully  issued ; "  but  where  a  jus- 
tice acting  without  any  jurisdiction  assists  a  person  in  forcibly  ejecting  another 
who  is  in  possession  it  is  a  forcible  entiy  on  the  part  of  both  the  justice  and  the 
person  so  entering.'^ 

7.  Breaking  Into  Buildings.  It  has  been  held  that  breaking  into  a  dwelling- 
house  is  a  forcible  entry,  although  there  is  at  the  time  no  person  in  the  house  or 
on  the  premises ;  ^  but  on  the  contrary  it  has  been  held  that  such  an  entry,  if 
accompanied  with  no  more  violence  than  is  incident  to  effecting  the  entry,  is  a 
mere  trespass.**  In  the  absence  of  circumstances  amounting  to  a  public  breach 
of  the  peace  it  is  not  a  forcible  entry  to  break  into  an  unoccupied  dwelling  or 
vacant  premises.^  So  it  is  not  a  forcible  entry  to  break  into  an  outhouse,**  or 
merely  to  take  off  the  lock  of  a  house  and  substitute  another,*''  or  after  being 
admitted  into  a  house  to  break  open  the  door  of  a  locked  room.** 

C.  Who  May  Be  Liable.  Where  a  husband  and  wife  are  living  apart  from 
each  other  the  wife  may  be  prosecuted  for  forcibly  entering  upon  the  lands  of 
the  husband,*^  or  the  husband  for  forcibly  entering  upon  the  lands  of  the  wife.™ 
A  landlord  will  be  liable  for  entering  in  a  forcible  manner  upon  a  tenant  who 
holds  over,'''^  and  a  joint  tenant  or  tenant  in  common  will  be  liable  for  forcibly 
ejecting  his  cotenant.'''^  "Where  the  trustees  of  a  church  have  in  a  regular  meet- 
ing decided  to  close  a  building  belonging  to  the  church  it  is  a  forcible  entry  for 
any  trustee  who  did  not  assent  to  such  action,"  or  for  the  members  of  the  con- 
gregation '*  to  afterward  forcibly  break  into  such  building ;  but  a  man  who 
breaks  into  his  own  dwelling  which  is  forcibly  detained  from  him  by  one  who 
has  the  bare  custody  of  it  is  not  liable  for  a  forcible  entry .'''^  So  it  has  been 
settled  from  an  early  period  that  all  persons  who  accompany  another  for  the 

55.  Eex  V.  Bake,  3  Burr.  1731.  65.  Com.  v.  Leach,  Add.   (Pa.)    352. 

56.  Burt   V.    State,    3   Brev.    (S.   C.)    413.  66.  Com.  «.  Eeea,  2  Brewst.   (Pa.)  564. 

57.  State  v.   Bennett,  Harp.    (S.   C.)    503,  67.  State    f.    Leary,    136    N.    C.    578,    48 
18  Am.  Dec.   663;    1  Hawkins  P.   C.  c.   64,  S.  E.  570. 

§  29.  68.  State  v.  Pridgen,  30  N.  C.  84. 

The  superior  strength  of  a  single  person,  69.  Rex  v.  Smyth,  5  C.  &  P.  201,  1  M.  & 

combined    with    demonstrations    of    violence,  Rob.  156,  24  E.  C.  L.  526. 

has  the  same  tendency  to  intimidate  and  to  70.  Com.   v.   White,    18   Phila.    (Pa.)    496. 

cause  a  breach  of  the  peace  as  a  large  number  71.  Com.  v.  Kensey,  2  Pars.  Eq.  Cas.  (Pa.) 

of  persons.     State  v.  Caldwell,  47  N.  C.  468.  401,  3  Pa.  L.  J.  Rep.  233,  5  Pa.  L.  J.  119. 

58.  Rex  V.  Bake,  3  Burr.  1731.  See,  generally,  Landloed  and  Tenant. 

59.  Sewell  v.  State,  61  Ga.  496.  72.  1  Hawkins  P.  C.  c.  64,  §  33.     See  also 

60.  Sewell  v.  State,  61  Ga.  496.  Com.  v.  Oliver,  2  Pars.  Eq.  Cas.   (Pa.)  420. 

61.  Vess  V.  State,  93  Ind.  211.  73.  Com.  v.  Oliver,  2  Pars.  Eq.  Cas.   (Pa.) 

62.  State  v.  Anders,  30  N.  C.  15.  420. 

63.  Com.  V.  Johnson,  3  Pa.  Co.   Ct.  641;  74.  People   v.   Runlde,   9   Johns.    (N.   Y.) 
1  Hawkins  P.  C.  c.  64,  §  26.    See  also  Rex  v.  147. 

Bathurst,  Sayer  225.  75.  State  v.  Curtis,  20  N.   C.   363;    Com. 

64.  Lewis  v.   State,  99  Ga.  692,  26  S.  E.       v.    Prison    Keeper,    1    Ashm.    (Pa.)    140;    1 
496,  59  Am.  St.  Rep.  255.  Hawkins  P.  C.  c.  64,  §  32. 
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purpose  of  making  a  forcible  entry  are  ]oin!ly  liable  whether  they  actually  enter 
upon  the  premises  or  not.'* 

D.  Prosecution  and  Punishment — I.  Summary  Proceedings.  The  second 
of  the  early  English  statutes'"  provided  for  a  summary  conviction  for  a  forcible 
entry  by  a  justice  of  the  peace  on  view,  the  justice  being  authorized  to  go  upon 
the  premises,  remove  the  force,  and  convict,  fine,  and  imprison  tlie  wrong-doer.'^ 
This  statute  has  been  held  to  be  in  force  in  a  few  jurisdictions  in  this  country,'" 
but  in  most  of  the  states  it  seems  that  the  proceeding  is  unknown.^"  In  proceed- 
ings under  this  statute  there  could  be  no  award  of  restitution.^' 

2.  Proceedings  by  Indictment  —  a.  The  Indictment  ^'^  —  (i)  In  GjEiNEitAL.  The 
indictment  must  allege  sufficient  facts  to  show  upon  its  face  the  commission  of  an 
indictable  offense,^  and  so  must  set  out  with  clearness  and  certainty  all  the  facts 
essential  to  constitute  the  offense  charged.^*  It  is  sufficient  if  the  offense  is  stated 
with  such  clearness  that  the  jury  may  readily  understand  its  nature,  and  defend- 
ant prepare  his  defense,  and  the  court  pronounce  judgment  according  to  the 
rights  of  the  case.^'  If  the  indictment  is  under  a  statute  it  is  sufficient  if  it 
follows  the  language  of  the  statute,^*  unless  the  statute  fails  to  define  or  set  out 
the  facts  which  constitute  the  offense.^'' 

(ii)  Allegations  as  to  Force.  The  allegations  of  the  indictment  must  be 
sufficient  to  show  the  use  of  that  degree  of  force  or  violence  which  is  essential  to 
constitute  the  offense  charged,^  but  no  particular  or  teclmical  form  of  words  is 
necessary.^'  To  allege  that  defendant  entered  with  force  and  arms  is  insufficient,*" 
that  being  the  technical  term  employed  to  designate  the  force  which  the  law 
ascribes  to  every  common  trespass,'"  but  if  other  words  are  added  which  import 
actual  violence  the  indictment  is  good.*^  Alleging  the  entry  to  have  been  unlaw- 
ful and  with  strong  hand  is  sufficient.'^  The  words  "with  strong  hand"  mean 
something  more  than  a  mere  trespass  and  are  technically  appropriate  to  designate 
the  degree  of  force  necessary  to  constitute  the  offense.'*     It  is  not  necessary  to 


76.  State  v.  Bennett,  Harp.  (S.  C.)  503, 
18  Am.  Dec.  663;  1  Hawkins  P.  C.  c.  64, 
§  22. 

77.  St.  15  Rich.  II,  c.  2. 

78.  Adams  v.  Horr,  6  D.  C.  45;  State  v. 
Morgan,  59  N.  H.  322;  Com.  v.  Toram,  2 
Pars.  Eq.  Cas.  (Pa.)  411,  3  Pa.  L.  J.  Rep. 
346,  5  Pa.  L.  J.  296;  Blythe  v.  Wright,  2 
Ashm.  (Pa.)  428;  1  Hawkins  P.  C.  c.  64,  §  7. 

79.  Blythe  v.  Wright,  2  Ashm.    (Pa.)   428. 
In  New  York  the  statute  was  reenacted. 

People  V.  Anthony,  4  Johns.  198. 

Where  the  English  statutes  are  in  force 
justices  of  the  peace  in  this  country  have  the 
same  authority  as  the  justices  in  England. 
State  V.  Huntington,  3  Brey.   (S.  C.)   111. 

80.  2  Bishop  Cr.  L.  §  493. 

In  North  Carolina  the  distribution  of  ju- 
dicial powers  by  Const,  art.  4,  is  a  virtual 
repeal  of  all  laws  giving  justices  of  the  peace 
jurisdiction  in  cases  of  forcible  entry  and 
detainer  except  for  the  purpose  of  binding 
over  defendant  to  the  superior  court.  State 
V.  Yarborough,  70  N.  C.  250. 

81.  Blythe  v.  Wright,  2  Ashm.  (Pa.)  428; 
1  Hawkins  P.  C.  c.  64,  §  9. 

82.  See,   generally.   Indictments   and   In- 

FOEMATIONS. 

83.  State  v.  Eason,  70  N.  C.  88;  Rex  v. 
Bake,  3  Burr.  1731;  Rex  v.  Wilson,  8  T.  R. 
357,  4  Rev.  Rep.  694. 

84.  State  v.  Eason,  70  N.  C.  88. 

On  an  indictment  for  breaking  into  a  house 
the  indictment   must   allege  either  that  the 
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house  was  a  dwelling-house  or  that  the  prose- 
cutor or  a  member  of  his  family  was  present. 
State  V.  Morgan,  60  N.  C.  243. 

85.  Kersh  v.  State,  24  Ga.  191;  People  v. 
Farrel,  5  Silv.  Sup.  (N.  Y.)  23,  8  N.  Y. 
Suppl.  230. 

86.  People  v.  Farrel,  5  Silv.  Sup.  (N.  Y.) 
23,  8  N.  Y.  Suppl.  230. 

87.  State  v.  Smith,  66  Mo.  App.  403. 

88.  State  v.  Leathers,  31  Ark.  44;  Com. 
V.  Brown,  138  Pa.  St.  447,  21  Atl.  17;  Com.  v. 
Taylor,  5  Binn.  (Pa.)  277;  Rex  v.  Bake,  3 
Burr.  1731;  Rex  v.  Wilson,  8  T.  R.  357,  4 
Rev.  Rep.  694. 

89.  Rex  V.  Wilson,  8  T.  R.  357,  4  Rev.  Rep. 
694. 

90.  State  v.  Leathers,  31  Ark.  44;  Com. 
v.  Brown,  138  Pa.  St.  447,  21  Atl.  17;  Com.  v. 
Taylor,  5  Binn.  (Pa.)  277;  Rex  v.  Bake,  3 
Burr.  1731;  Rex  v.  Wilson,  8  T.  R.  357,  4 
Rev.  Rep.  694. 

91.  State  r.  Leathers,  31  Ark.  44;  Com. 
v.  Taylor,  5  Binn.  (Pa.)  277;  Rex  v.  Wilson, 
8  T.  R.  357,  4  Rev.  Rep.  694. 

93.  Harding's  Case,  1  Me.  22;  Rex  v.  Wil- 
son, 8  T.  R.  357,  4  Rev.  Rep.  694. 

93.  Com.  V.  Shattuck,  4  Cush.  (Mass.) 
141;  Cruiser  v.  State,  18  N.  J.  L.  206;  State 
V.  Whitfield,  30  N.  C.  315;  Rex  v.  Wilson,  8 
T.  R.  357,  4  Rev.  Rep.  694. 

94.  Com.  V.  Shattuck,  4  Cush.  (Mass.) 
141;  State  v.  Whitfield,  30  N.  C.  315;  Rex  v. 
Wilson,  8  T.  R.  357,  4  Rev.  Rep.  694. 

The  words  "  with  strong  hand  "  should  not 
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set  out  the  particular  facts  constituting  the  force  or  violence  used.'^  The  sanae 
allegations  as  to  force  are  necessary  in  an  indictment  for  a  forcible  detainer  as  for 
a  forcible  entry /^  but  where  the  indictment  charges  a  forcible  detainer  only,  it  is 
not  necessary  to  allege  whether  the  original  entry  was  forcible  or  peaceable." 

(ill)  Allegations  as  to  Rossessiom.  An  indictment  for  a  forcible  entry 
must  charge  that  the  prosecutor  was  in  the  actual  and  peaceable  possession  of  the 
premises  at  the  time  of  the  alleged  offense/^  but  need  not  state  that  he  was  per- 
sonally present.^^  Such  possession,  however,  is  all  that  need  be  alleged,^  it  being 
unnecessary  to  allege  any  title  in  prosecutor'  or  lack  of  title  in  defendant,'  or  to 
state  who  was  the  owner  of  the  premises,^  unless  the  indictment  is  brought  under 
those  statutes  providing  for  restitution  which  require  the  prosecutor  to  have  a 
certain  estate  or  interest  in  the  premises,  in  which  case  the  indictment  must  allege 
such  an  estate  or  interest  as  to  bring  him  within  the  provisions  of  the  statute.' 
In  forcible  detainer  the  indictment  must  allege  the  prior  possession  of  the 
prosecutor.^ 

(iv)  Descmlption  of  Premises.  The  indictment  must  describe  the  prem- 
ises where  the  alleged  offense  was  committed  with  certainty''  such  as  will  inform 
defendant  of  the  specific  charge  which  he  is  to  meet  and  enable  the  justice  or 


be  omitted.     Com.  f.  Brown,  138  Pa.  St.  447, 
21  Atl.  17. 

95.  People  v.  Farrel,  5  Silv.  Sup.  (N.  Y.) 
23,  8  N.  Y.  Suppl.  230.  Contra,  State  v. 
Smith,  66  Mo.  App.  403. 

96.  Com.  V.  Brown,  138  Pa.  St.  447,  21 
Atl.  17. 

97.  Fitz-Williams'  Case,  2  Cro.  Jac.  19. 

98.  Com.  V.  Orr,  5  Ky.  L.  Rep.  687;  State 
V.  Bryant,  103  N.  C.  436,  9  S.  E.  1. 

Alleging  the  possession  under  a  "  whereas  " 
does  not  render  the  indictment  defective. 
Winn  V.  State,  55  Ark.  360,  18  S.  W.  375. 

An  indictment  which  charges  that  the 
prosecutor  "  was  then  and  there  possessed  of 
the  house,"  etc.,  sufficiently  shows  that  he 
was  in  possession  at  the  time  of  the  entry. 
Black  V.  State,  3  Yerg.  (Tenn.)  588. 

Alleging  the  possession  to  be  in  a  married 
woman  whose  husband  is  alive  and  not  living 
apart  from  her  is  fatal.  In  such  cases  the 
possession  is  in  the  husband  and  should  be 
so  alleged.  Com.  c.  Kensey,  2  Pars.  Eq.  Cas. 
(Pa.)  401,  3  Pa.  L.  J.  Eep.  233,  5  Pa.  L.  J. 
119. 

An  allegation  that  the  prosecutor  "  was 
seized  "  is  not  a  sufficient  allegation  of  actual 
possession.  State  v.  Bryant,  103  N.  C.  436,  9 
S.  E.  1. 

99.  Com.  V.  Orr,  5  Ky.  L.  Rep.  687 ;  State 
V.  Shepard,  82  N.  C.  614;  State  v.  Fort,  20 
N.  C.  332.    . 

1.  Harding's  Case,  1  Me.  22;  State  V. 
Whitfield,  30  N.  C.  315. 

2.  Harding's  Case,  1  Me.  22;  Reg.  v.  Child, 
2  Cox  C.  C.  102. 

3.  State  V.  Whitfield,  30  N.  C.  315. . 

4.  Foust  V.  Territory,  8  Okla.  541,  58  Pac. 
728 

5.  People  V.  Nelson,  13  Johns.  (N.  Y.) 
340;  People  v.  King,  2  Cai.  (N.  Y.)  98; 
People  V.  Shaw,  1  Cai.  (N.  Y.)  125;  State  v. 
Butler,  1  N.  C.  414;  Com.  v.  Brown,  138  Pa. 
St.  447,  21  Atl.  17;  Vanpool  v.  Com.,  13  Pa. 
St.  391;  Torrenee  v.  Com.,  9  Pa.  St.  184; 
Burd  V.  Com.,  6  Serg.  &  R.  (Pa.)  252;  Com. 
V.    Toram,   2   Pars.   Eq.    Cas.    (Pa.)    411,   3 


Pa.  L.  J.  Rep.  346,  5  Pa.  L.  J.  296;  Rex  v. 
Dormy,  1  Ld.  Raym.  610;  Reg.  v.  Taylor,  7 
Mod.  123;  Ley  Roy  v.  March,  1  Sid.  101; 
Rex  V.  Wilson,  8  T.  R.  357,  4  Rev.  Rep. 
694. 

Under  8  Hen.  VI,  it  was  necessary  to  allege 
that  the  prosecutor  was  seized  of  an  estate 
of  freehold.  People  r.  Nelson,  13  Johns. 
(N.  Y.)  340;  Vanpool  v.  Com.,  13  Pa.  St. 
391;  Reg.  v.  Taylor,  7  Mod.  123;  1  Hawkins 
P.  C.  c.  64,  §  38. 

Under  zi  Jac.  I,  it  was  necessary  to  allege 
that  the  prosecutor  was  possessed  of  such  an 
estate  as  to  bring  him  within  the  provisions 
of  that  act.  State  v.  Butler,  1  N.  C.  414; 
Rex  V.  MeKreavy,  5  U.  C.  Q.  B.  O.  S.  625; 
1'  Hawkins  P.  C.  c.  64,  §  38. 

There  need  not  be  an  express  allegation 
that  the  prosecutor  was  seized  of  a  freehold 
estate  if  there  are  other  words  in  the  indict- 
ment which  sufficiently  show  that  such  was 
the  case.  Fitch  v.  Rempublicam,  3  Yeates 
(Pa.)  49. 

Stating  that  the  prosecutor  was  disseized 
necessarily  implies  a  previous  seizin  (Com.  v. 
Fitch,  4  Dall.  (Pa.)  212,  1  L.  ed.  805;  1 
Hawkins  P.  C.  148),  but  the  disseizin  must 
be  positively  alleged  (Rex  v.  Dormy,  1  Ld. 
Raym.  610). 

Where  the  persons  disseized  are  joint  own- 
ers it  must  be  so  stated  in  the  indictment. 
Respublica  v.  Sloane,  2  Yeates   (Pa.)  229. 

The  indictment  need  not  state  when  the 
prosecutor  was  seized  of  the  premises.  Res- 
publica V.  Shryber,  1  Dall.  (Pa.)  68,  1  L.  ed. 
40. 

An  allegation  that  the  prosecutor  was 
seized  is  sufficient  without  specifying  of  what 
estate.  Rex.  v.  Dillon,  2  Chit.  314,- 18  E.  C.  L. 
653. 

6.  Com.  V.  Brown,  138  Pa.  St.  447,  21  Atl. 
17. 

7.  Vanpool  v.  Com.,  13  Pa.  St.  391;  Mc- 
Nair  v.  Rempublicam,  4  Yeates  (Pa.)  326; 
State  V.  Walker,  2  Brev.  (S.  C.)  255;  1 
Hawkins  P.  C.  c.  64,  §  37.  See  also  Adams  v. 
Horr,  6  D.  C.  45. 

[Ill,  D,  2.  a,  (iv)] 
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sherifif  to  restore  the  injured  party  to  posseBsion  ;  ^  but  certainty  to  a  reasonable 
extent  is  all  that  is  necessary ; '  and  it  seems  that  some  less  degree  of  certainty 
may  be  permitted  in  cases  where  the  prosecution  is  merely  to  punish  defendant 
than  where  the  prosecutor  is  also  seeking  to  be  restored  to  possession.^"  A  mate- 
rial variance  between  description  of  the  property  as  laid  in  the  indictment  and 
the  evidence  is  fatal." 

(v)  CoNOLUSlON.  In  jurisdictions  where  statutes  making  forcible  entry  and 
detainer  indictable  are  in  force,  it  is  proper  that  the  indictment  should  conclude 
against  the  form  of  the  statute.^^  An  indictment  concluding  against  the  form  of 
the  statute  may  be  sustained  if  the  facts  charged  constitute  an  oflEense  either  by 
statute  or  at  common  law,'^  and  even  where  there  is  no  statute  these  words  may 
be  regarded  as  surplusage  and  the  indictment  sustained  if  it  is  otherwise  good  as 
a  common-law  indictment.^* 

(vi)  Joinder  of  Offmnses.  Both  forcible  entry  and  forcible  detainer, 
although  they  may  constitute  different  offenses,  may  be  charged  together  in  a 
single  count  of  the  indictment.^^  If  the  indictment  contains  charges  that  are 
distinct  and  grow  out  of  different  transactions  the  court  will  compel  the  state  to 
elect  or  will  quash,*^  but  where  it  appears  that  the  charges  in  the  several  counts 
relate  to  the  same  transaction,  varied  and  modified  merely  to  meet  the  probable 
proofs,  the  court  cannot  either  quash  or  compel  an  election,"  and  if  either  count 
is  good  the  indictment  should  be  sustained  as  to  that  count.'* 

b.  Evidence"  —  (i)  Admissibility — (a)  In  General.  Evidence  of  an 
assault  upon  the  person  of  the  party  in  possession  is  admissible  to  show  the 
character  of  the  entry ,^  and  evidence  that  the  party  making  the  entry  remained 
in  possession  is  admissible  to  show  that  he  made  his  entry  complete,  although  he  is 
not  charged  with  a  forcible  detainer.^'  Tax  receipts,  while  not  alone  evidence  of 
actual  possession,  are  admissible  to  strengthen  other  evidence  of  actual  possession.^ 


8.  Vanpool  i:.  Com.,  13  Pa.  St.  391;  State 
V.  Walker,  2  Brev.  (S.  C.)  255;  1  Hawkins 
P.  C.  e.  64,  §  38. 

9.  Torrence  v.  Com.,  9  Pa.  St.  184. 
Descriptions   held   to   be   sufadent   are   as 

follows:  "All  that  piece  of  land,  contain- 
ing twenty-six  acres  and  one  hundred  and 
fifty  perches,  and  the  allowance  of  six  per 
cent.,  it  being  a  part  of  a  large  tract  known 
as  the  Peter  Jackson  improvement,  adjoin- 
ing lands  of  Daniel  Henderson  on  the  east." 
Vanpool  V.  Com.,  13  Pa.  St.  391,  393.  "About 
eight  acres  of  meadow  land,  being  in  the 
west  half  of  the  northeast  fourth  of  the  north- 
east quarter  of  section  15,  township  61,  range 
13,  Knox  county,  Missouri."  State  v.  Van- 
sickle,  57  Mo.  App.  611,  612.  "A  certain 
close  of  two  acres  of  arable  land,  situate  in 
Shirley  township,  in  the  county  aforesaid, 
being  part  of  a  large  tract  of  land  adjoining 
lands  of  Andrew  Dimond  and  Henry  Hoshell." 
Dean  «.  Com.,  3  Serg.  &  R.  (Pa.)  418.  "A 
certain  tavern-stand,  with  the  appurtenance, 
including  about  five  acres  of  land  adjacent 
thereto,  situate  at  the  Mount  Pleasant  and 
Union  cross-roads,  in  E.  township,  A.  county." 
Torrence  v.  Com.,  9  Pa.  St.  184. 

A  description  which  would  be  sufficient  in 
ejectment  has  been  held  to  be  sufficient  in 
forcible  entry  and  detainer  (Vanpool  v.  Com., 
13  Pa.  St.  391;  Dean  v.  Com.,  3  Serg.  &  E. 

(Pa.)  418),  but  it  has  also  been  held  that 
there  must  be  at  least  that  degree  of  certainty 

(McNair  v.  Kempublicam,  4  Yeates  (Pa.) 
326). 

[Ill,  D.  2.  a.  (IV)] 


The  word  "  dwelling-house "  embraces  the 
land  on  which  it  stands  and  an  allegation  of 
its  forcible  detention  sufficiently  charges  the 
detention  of  the  land  also.  Endsley  v.  State, 
76  Ind.  467. 

10.  See  Peelle  ».  State,  1-61  Ind.  378,  68 
N.  E.  682,  holding  that  in  a  case  where  resti- 
tution is  not  demanded  the  description  "  at 
the  county  of  Starke  and  State  of  Indiana, 
...  a  certain  dwelling-house  and  lands  in 
said  county  situate  "  is  sufficient. 

11.  Ball  V.  State,  26  Ind.  155. 
13.  U.  S.  V.  Griffin,  6  D.  C.  53. 

13.  Com.  V.  Shattuck,  4  Gush.  (Mass.) 
141. 

14.  Com.  V.  Shattuck,  4  Cush.  (Mass.) 
141 ;  Cruiser  v.  State,  18  N.  J.  L.  206. 

15.  Lewis  V.  State,  99  Ga.  692,  26  S.  E. 
496,  59  Am.  St.  Rep.  255 ;  Blaekwell  «;.  State, 
74  Ga.  816. 

16.  See  State  v.  Eason,  70  N.  C.  88. 

17.  State  V.  Robbins,  123  N.  C.  730,  31 
S.  E.  669,  68  Am.  St.  Rep.  841;  State  v. 
Eason,  70  N.  C.  88. 

18.  State  V.  Ea?on,  70  N.  C.  88. 

19.  See,  generally,  Cbiminal  Law,  12  Cyc. 
379  et  seq. 

20.  Higgins  v.  State,  7  Ind.  549,  holding 
that  such  evidence  cannot  be  excluded  on  the 
ground  that  the  assault  and  battery  is  also 
a  distinct  offense. 

21.  Lissner  v.  State,  84  Ga.  669,  11  S.  E. 
500,  20  Am.  St.  Rep.  389. 

23.  Quinn  v.  Com.,  7  Pa.  Cas.  417,  11  Atl. 
531. 
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Evidence  that  a  civil  action  for  tlie  &me  offense  is  pending  is  irrevelant  and 
inadmissible.^ 

(b^  Evidence  of  Title.  As  the  title  to  the  premises  is  not  in  issue  and  cannot 
"be  tried,  evidence  of  title  is  inadmissible,**  and  cannot  be  introduced  either  to 
justify  the  force  ^  or  to  avoid  restitution.'^ 

(ii)  Weight  and  Sufficiency.  To  authorize  a  conviction  for  a  forcible 
entry  or  a  forcible  detainer  the  evidence  must  establish  each  and  every  essential 
-element  of  the  offense  charged,^  and  must  establish  the  offense  as  alleged  in  the 
indictment.^  The  evidence  must  be  sufficient  to  establish  defendant's  guilt 
beyond  a  reasonable  doubt.''' 

e.  Trial ^  —  (i)  Questions  OF  Law  AND  Fact.  The  question  of  possession 
is  a  mixed  one  of  law  and  fact.'^  Whether,  if  there  be  evidence  of  possession, 
that  evidence  is  true,  is  a  question  of  fact  for  the  jury ;  but  whether,  admitting 
the  evidence  to  be  true,  the  possession  shown  is  of  such  a  character  as  will  be 
protected  against  a  forcible  entry  is  a  question  of  law  for  the  court.^'  In  a  prose- 
cution for  forcible  detainer  based  upon  alleged  threats  of  violence,  it  is  a  question 
for  ths  jury  whether  such  was  the  import  of  the  language  used.'' 

(ii)  Title  Not  Involved.  A  prosecution  for  forcible  entry  and  detainer 
■does  not  involve  any  question  of  title,'*  and  cannot  be  maintained  or  used  as  a 
means  of  trying  title  to  the  premises  where  the  alleged  force  was  committed,'^  or 
as  a  means  of  collateral  attack  upon  proceedings  in  a  civil  action  concerning  the 
jsame.'* 

(ill)  Plea  of  Fobmeb  Acquittal.  A  former  acquittal  may  be  pleaded  in 
bar  of  a  prosecution  for  forcible  entry  and  detainer  where  it  appears  that  it  was 
the  same  transaction,  but  the  plea  is  not  available  to  one  jointly  indicted  for 
Ihe  same  offense  in  the  second  indictment  who  was  not  a  party  to  the  former 
3)rosecution.'' 

(iv)  Yebdict.  Where  both  forcible  entry  and  forcible  detainer  are  charged 
In  the  same  indictment,  defendant  may  be  acquitted  of  one  and  convicted  of  the 
other.'*  Where  both  offenses  are  charged  in  the  same  indictment  if  one  be 
defectively  set  out  but  the  other  properly,  defendant  may  be  convicted  of  the  one 
•offense  which  is  properly  charged,"  and  in  such  cases  a  general  verdict  of  guilty 

23.  Lewis  v.  State,  105  Ga.  657,  21  S.  E.  31.  People  v.  Fields,  52  Barb.  (N.  Y.) 
576.                                                                                   198. 

24.  Indiana. —  Higgins  v.  State,  7  Ind.  549.  32.  State  v.  Leach,  Add.   (Pa.)   352. 
IVew  Yorfc.— People  «.  Rickert,  8  Cow.  226.  33.  People    v.    Fields,    52    Barb.     (N.    Y.) 
Pennsylvania. —  Quinn  v.  Com.,  7  Pa.  Cas.       198;  People  v.  Eickert,  8  Cow.   (N.  Y.)   226. 

•417,  11  Atl.  531.  34.  Vess  v.  State,  93  Ind.  211;  People  v. 

South  Carolina. —  State  v.  Bennett,  Harp.  Leonard,   11  Johns.    (N.  Y. )    504;   People  v. 

-503,  18  Am.  Eep.  663.  Eickert,  8  Cow.   (N.  Y.)  226;  Quinn  v.  Com., 

England. —  Eeg.  v.  Childs,  2  Cox  C.  C.  102.  7  Pa.  Cas.  417,  11  Atl.  531;  State  v.  Eobison, 

Canada.— "Reg.  v.  Cokely,  13  U.  C.  Q.  B.  Add.    (Pa.)    14;  Com.  v.  Kuntz,  2  Pa.  L.  J. 

521.  Eep.  375,  4  Pa.  L.  J.  163;  State  f.  ^Bennett, 

25.  People  v.  Leonard,  11  Johns.    (N.  Y.)  Harp.  (S.  C.)  503,  18  Am.  Dec.  663. 

504;  Black  V.  State,  3  Yerg.   (Tenn.)  588.  35.  Peelle  v.  State,  161  Ind.  378,  68  N.  E. 

26.  Eespublica  v.  Shryber,  1  Dall.  (Pa.)  682;  Vess  v.  State,  93  Ind.  211;  People  v. 
•68,  1  L.  ed.  40.  But  see  People  ij.  Nelson,  13  Godfrey,  1  Hall  (N.  Y.)  240;  People  v. 
J^ohns.  (N.  Y.)  340.  Eikert,  8  Cow.   (N.  Y.)  226;  State  v.  Thomp- 

27.  Com.  V.  Housknecht,  1  Kulp  (Pa.)  son,  130  N.  C.  680,  41  N.  E.  486;  State  v. 
.367.  Bennett,    Harp.    (S.    C.)    503,    18   Am.    Dec. 

38.  State  v.  Smith,  24  N.  C.  127,  holding  663. 

that  an  indictment  charging  a  forcible  entry  36.  Vess  v.  State,  93  Ind.  211. 

into  the  field  of  the  prosecutrix,  she  being  37.  State   v.   Lawson,    123   N.   C.   740,   31 

then  and  there  present,  cannot  be  sustained  S.  E.  667,  68  Am.  St.  Eep.  844. 

by  evidence  that  defendant  entered  peaceably  38.  Strong  v.  State,   105  Ind.   1,  4  N.  E. 

into  the   field  and  from  there  threw  stones  293;  People  v.  Godfrey,  1  Hall   (N.  Y.)  240; 

against  the  house,  the  owner  being  within  the  People  v.  Eickert,  8  Cow.   (N.  Y.)   226;  Peo- 

louse.  pie  V.  Anthony,  4  Johns.   (N.  Y.)    198;  Com. 

29.  Com.    V.    Houslaiecht,    1    Kulp    (Pa.)  v.  Rogers,  1  Serg.  &  E.   (Pa.)  124. 

367.  39.  Com.  v.  Rogers,   1   Serg.   &  E.    (Pa.), 

30.  See  Cbiminal  Law,  12  Cye.  504  et  aeq.      124. 

[71]  [III..D,  2,  e.  (IV)] 
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will  be  sustained  as  given  on  the  good  count.^"  Where  both  counts  are  properly- 
charged  a  general  verdict  of  guilty  is  a  verdict  of  guilty  on  both  counts  unless, 
defendant  demands  a  separate  verdict  on  each  count,^^  but  if  the  evidence  sup- 
ports only  one  of  such  counts  a  general  verdict  of  guilty  cannot  be  sustained.^'^ 

d.  Fine/^  Where,  on  an  appeal  from  proceedings  before  a  justice,  the  case 
is  tried  de  novo  in  a  higher  court,  that  court  may  impose  any  fine  within  the 
limits  of  the  statute,  although  greater  in  amount  than  the  justice  had  jurisdiction 
to  impose." 

e.  Damages  and  Costs.  It  is  provided  by  the  English  statute  '^^  that  if  defend- 
ant pleads  three  years'  possession  in  bar  of  restitution  and  the  plea  is  decided 
against  him  he  shall  pay  such  costs  and  damages  as  the  judges  or  justices  shall 
assess,^  but  in  no  other  case  can  damages  be  awarded  in  a  criminal  proceeding.^'^ 
Where  defendant  is  acquitted  on  the  merits,  costs  cannot  be  taxed  against  the 
prosecutor  unless  the  prosecution  was  frivolous  or  malicious.''* 

f .  Bestitution  —  (i)  Right  to  Restitution:  In  the  absence  of  statute  there 
can  be  no  restitution  of  possession  in  a  criminal  proceeding  for  forcible  entry 
and  detainer,*'  and  the  early  English  statutes  of  5  and  15  Rich.  II  contained  no 
such  provision.^  This  was  remedied  by  two  later  statutes^'  which  provided  that 
the  injured  party  might  be  restored  to  possession.^'  These  statutes  were  con- 
strued as  providing  for  a  restitution  only  where  the  prosecutor  was  seized  of  an 
estate  of  freehold,^'  but  by  a  later  statute  "  the  right  was  extended  to  tenants  of 
lesser  estates.^^     These  statutes  are  in  effect  in  some  of  the  states.^^ 

(ii)  PnocEEDiNOS  TO  PsocuRE  RESTITUTION.  Under  the  statutes  author- 
izing an  award  of  restitution  a  justice  cannot  proceed  summarily,  but  only  by 
way  of  an  inquest  and  with  the  intervention  of  a  jury,"  and  defendant  must  be 
given  notice  of  the  inquest  aild  an  opportunity  to  be  heard  .^*  Defendant  may 
traverse  the  force  found  by  the  jury,  and  if  he  does  so  restitution  cannot  be 
awarded  until  the  traverse  is  tried  and  found  against  him  by  another  jury.^'     On 

40.  See  State  v.  Ward,  46  N.  C.  290.  Am.  Dec.  663;  1  Hawkins  P.  C.  c.  64,  §§  10, 

41.  State   V.   Eobbins,    123   N.   C.    730,   31       14. 

S.  E.  669,  68  Am.  St.  Eep.  841.  53.  Com.  v.  Toram,  2  Pars.  Eq.  Cas.   (Pa.> 

43.  State  v.  Ward,  46  N.  C.  290.  411,  3  Pa.  L.  J.  Kep.  346,  5  Pa.  L.  J.  296; 

43.  See  Finbs,  ante,  p.  543.  Rex  v.  MeKreavy,  5  U.  C.  Q.  B.  O.  S.  625; 

44.  Peelle  v.  State,  161  Ind.  378,  68  N.  E.  1  Hawkins  P.  C.  c.  64,  §  15. 
683.  54.  St.  21  Jac.  I,  c.  15. 

45.  St.  31  Eliz.  u.  11.  55.  State  v.  Morgan,  59  N.  H.  322;  Com. 

46.  Com.  V.  Stoever,  1  Serg.  &  E.  (Pa.)  v.  Toram,  2  Pars.  Eq.  Cas.  (Pa.)  411,  3  Pa. 
480;  1  Hawkins  P.  C.  e.  64,  §  14.  See  also  L.  J.  Eep.  346,  5  Pa.  L.  J.  296;  State  v. 
Dillon  «.  State,  4  Hayw.  (Tenn.)  271.  Speirin,    1    Brev.    (S.   C.)    119;    Rex  v.   Me- 

47.  Com.  V.  Stoever,  1  Serg.  &  R.  (Pa.)  Kreavy,  5  U.  C.  Q.  B.  O.  S.  625;  1  Hawkins. 
480.  p.  C.  c.  64,  §  16. 

In  New  York  under  the  statute  which  is  56.  Blythe  v.  Wright,  2  Ashm.   (Pa.)   428 ^ 

said  to  be   substantially  a  transcript  of   31  Com.  v.  Toram,  2  Pars.  Eq.  Cas.    (Pa.)   411, 

Eliz.  e.  11,  it  has  been  held  that  no  damages  3  Pa.  L.  J.  Eep.  346,  5  Pa.  L.  J.  296;  State 

can  be  assessed  other  than  those  incurred  in  v.  Dayley,  2  Nott  &  M.   (S.  C.)   121;  State  v^ 

the  nature  of  costs  in  the  trial  of  the  traverse.  Speirin,  1  Brev.   (S.  C.)   119. 

Fitch  V.  People,  16  Johns.  141.  In  New  York  these  statutes  were  copied 

48.  Dillon  V.  State,  4  Hayw.    (Tenn.)   271.  literally  and  reenacted.     People  v.  Anthony, 

49.  State  v.  Walker,  5  Sneed   (Tenn.)  259.  4  Johns.  198. 

At  common  law  there  could  be  no  restitu-  57.  Blythe  v.  Wright,  2  Ashm.   (Pa.)   428. 

tion  of  possession  in  a  criminal  proceeding.  In  Maryland  under  the  code  a  jury  is  dis- 

State  f.  Morgan,  59  N.  H.  322.  pensed    with    and    the    justice    may    proceed 

50.  Blythe  v.  Wright,  2  Ashm.   (Pa.)   428;  alone.     Both  v.   State,  89  Md.   524,   43  Atl. 

1  Hawkins  P.  C.  c.  64,  §  9.  769. 

51.  St.  8  Henry  VI,  c.  9;  31  Eliz.  c.  11.  58.  State  v.  Stokes,  1  N.  J.  L.  392;  Blythe 

52.  Both  V.  State,  89  Md.  524,  43  Atl.  v.  Wright,  2  Ashm.  (Pa.)  428;  Rex  v.  Wil- 
769;  State  v.  Morgan,  59  N.  H.  322;  Van-  son,  3  A.  &  E.  817,  30  E.  C.  L.  371;  Rex  t;. 
pool  V.  Com.,  13  Pa.  St.  391 ;  Blythe  v.  Wright,  MeKreavy,  5  U.  C.  Q.  B.  O.  S.  625 ;  1  Hawkins 

2  Ashm.    (Pa.)   428;  Com.  v.  Toram,  2  Pars.       P.  C.  c.  64,  §  59. 

Eq.  Cas.    (Pa.)   411,  3  Pa.  L.  J.  Rep.  346,  5  59.  Com.   v.   Stoever,   1   Serg.   &  R.    (Pa.) 

Pa.  L.  J.  296;.  State  v.  Speirin,  1  Brev.  (S.  C.)  480;  Blythe  v.  Wright,  2  Ashm.    (Pa.)   428; 

119;  State  v.  Bennett,  Harp.   (S.  C.)  503,  18  State  v.  Dayley,  2  Nott  &  M.    (S.  C.)    121  j 
[III.  D.  2,  e.  (iv)] 
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an  indictment  tliere  can  be  no  award  of  restitution  after  conviction  unless  there 
was  an  allegation  in  the  indictment  as  to  the  prosecutor's  estate  or  interest  in  the 
premises,*"  and  where  the  proceedings  are  before  a  justice  there  must  be  a  finding 
in  the  inquest  as  to  such  estate  or  interest.*^  Under  a  writ  of  restitution  the 
sheriff  is  only  authorized  to  dispossess  defendant  against  whom  there  has  been 
judgment  and  sentence  and  those  claiming  under  him,  and  cannot  dispossess  per- 
sons against  whom  an  indictment  is  still  pending.*^  An  appeal  from  a  conviction 
of  forcible  entry  and  detainer  does  not  suspend  the  right  of  restitution.*' 

(hi)  Effect  of  Tsree  Yeas^  Possession.  The  statutes  providing  for 
restitution  excepted  from  their  operation  cases  where  defendant  had  been  in 
quiet  possession  for  three  years  prior  to  the  indictment."  Where  such  possession 
is  pleaded  there  can  be  no  award  of  restitution  until  this  question  is  tried.*'  The 
plea,  however,  is  available  only  in  bar  of  the  award  of  restitution  and  not  in  bar 
of  the  prosecution.** 

g.  Re-Restitution.  Where  on  appeal  or  certiorari  an  inquest  or  indictment  is 
quashed  the  court  may  award  a  re-restitution  to  the  party  dispossessed  by  the 
prior  proceedings,*'  but  re-restitution  cannot  be  demanded  as  a  matter  of  right, 
and  the  court  will  not  grant  it  unless  it  appears  that  the  party  asking  it  has  a 
right  to  the  possession.** 

IV.  Civil  liability. 

A.  Nature  and  Elements  —  l.  In  General.  While  forcible  entry  and 
detainer  as  a  civil  proceeding  is  based  upon  and  has  by  modern  legislation  been 
evolved  from  the  English  forcible  entry  and  detainer  which  was  a  criminal  pro- 
ceeding merely,*'  yet  the  present  statutes  often  contain  such  modification  and 
additions  ™  as  to  make  it  impossible  to  state  any  rules  or  principles  which  are 


State    V.    Speirin,    1    Brev.    (S.    C.)     119;    1 
Hawkins  P.  C.  c.  64,  §  57. 

The  traverse  need  not  be  in  writing  but 
may  be  made  orally.  People  v.  Anthony,  4 
Johns.   (N.  Y.)   198. 

60.  State  v.  Butler,  1  N.  C.  414;  Com.  v. 
Brown,  138  Pa.  St.  447,  21  Atl.  17;  Com.  v. 
Knarr,  135  Pa.  St.  35,  19  Atl.  805;  Vanpool 
V.  Com.,  13  Pa.  St.  391;  Torrence  v.  Com.,  9 
Pa.  St.  184;  Burd  v.  Com.,  6  Serg.  &  K.  (Pa.) 
252. 

Necessary  allegations  see  supra,  III,  D,  2, 
a,  (m). 

61.  Reg.  V.  Bowser,  8  Dowl.  P.  C.  128,  1 
W.  W.  &  H.  345 ;  Eex  v.  McKreavy,  5  U.  C. 
Q.  B.  O.  S.  625. 

62.  Com.   V.   Gable,    1   Pennyp.    (Pa.)    26. 

Where  there  is  a  collusive  transfer  of  pos- 
session from  defendant  to  some  third  person 
after  judgment  the  oflBcer  having  the  writ  of 
restitution  may  eject  such  person  and  put  the 
prosecutor  in  possession.  State  v.  Gilbert,  2 
Bay  (S.  C.)   355. 

63.  State  v.  Bennett,  Harp.  (S.  C.)  503, 
18  Am.  Dec.  663. 

64.  State  v.  Morgan,  59  N.  H.  322;  State 
V.  Speirin,  1  Brev.  (S.  C.)  119;  1  Hawkins 
P.  C.  c.  64,  §§  13,  14. 

65.  Com.  V.  Stoever,  1  Serg.  &  R.  (Pa.)' 
480;  State  v.  Speirin,  1  Brev.  (S.  C.)  119; 
1  Hawkins  P.  C.  c.  64,  §  55. 

66.  State  v.  Covenhoven,  6  N.  J.  L.  396; 
Com.  V.  Robison,  Add.  (Pa.)   14. 

67.  People  v.  Shaw,  1  Cai.  (N.  Y.)  125; 
State  V.  Speirin,  1  Brev.  (S.  C.)  119;  Rex 
v.  Wilson,  3  A.  &  E.  817,  30  E.  C.  L.  371; 


Rex  V.  McKreavy,  5  U.  C.  Q.  B.  O.  S.  625; 
1  Hawkins  P.  C.  c.  64,  §  62. 

68.  Blythe  v.  Wright,  2  Ashm.  (Pa.)  428; 
1  Hawkins  P.  C.  c.  64,  §  64. 

69.  See  the  following  cases : 
Arkansas. —  Thorn  v.  Reed,  1  Ark.  480. 
California. —  Dickinson  v.  Maguire,  9  Cal. 

46.  • 

Illinois. —  French  v.  Wilier,  126  111.  611, 
18  N.  E.  811,  9  Am.  St.  Rep.  651,  24  L.  R.  A. 
717. 

Maryland. —  Clark  v.  Vannort,  78  Md.  216, 
27  Atl.  982;  Manning  v.  Brown,  47  Md.  506. 

Vermont. —  Dustin  v.  Cowdry,  23  Vt.  631. 

The  common  law  aSords  no  civil  remedy 
against  a  person  who  having  a  right  enters 
forcibly,  but  the  injured  party  must  appeal 
to  the  statutory  action  of  forcible  entry  and 
detainer.  Puhr  v.  Dean,  26  Mo.  116,  69  Am. 
Dec.  484.  See  also  Krevet  v.  Meyer,  24  Mo. 
107;  Taunton  v.  Costar,  7  T.  R.  431,  4  Rev. 
Rep.  481. 

70.  See  the  following  cases: 

Alaiama. —  Childress  v.  McGehee,  Minor 
131. 

Arkansas. —  Cannon  v.  Davies,  33  Ark.  56. 

California. —  Kerr  v.  O'Keefe,  138  Cal.  415, 
71  Pac.  447;  Hemstreet  v.  Wassum,  49  Cal., 
273 ;     Norblett    v.    Farwell,     38     Cal.     155 ;  * 
Mecham  v.  McKay,  37  Cal.  154;  McMinn  v.i 
Bliss,  31  Cal.  122;  Owen  v.  Doty,  27  Cal.  502. 

Colorado. —  Brandenburg  v.  Heithman,  7 
Colo.  323,  3  Pac.  577. 

Florida. —  Liddon  v.  Hodnett,  22  Fla.  271;; 
Robinson  v.  Dupray,  14  Fla.  261.  { 

Illinois. —  Thomasson    v.    Wilson,    146    111. 
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always  applicable.  Generally  speaking  forcible  entry  and  detainer  is  a  remedy 
for  the  protection  of  the  actual  possession  of  realty,  whether  rightful  or  wrong- 
ful, against  forcible  invasion,  its  object  being  to  prevent  disturbances  of  the  public 
peace,  and  to  forbid  any  person  righting  himself  by  his  own  hand  and  by  vio- 
lence ;  and  therefore  ordinarily  the  only  matters  involved  are  the  possession  of 
plaintifE  and  the  use  of  force  by  defendant.'^    Except  in  the  very  few  instances 


384,  34  N.  E.  432  [affirming  46  111.  App.  398] ; 
Pensonean  v.  Heinrich,  54  111.  271;  Jackson 
V.  Warren,  32  111.  331;  Robinson  v.  Crummer, 
10  111.  218;  Whitaker  v.  Gautier,  8  111.  443; 
Atkinson  ».  Lester,  2  111.  407. 

Indiana. —  Tibbetts  v.  O'Connell,  66  Ind. 
171. 

Maine. —  Boston,  etc.,  E.  Co.  v.  Durgin,  67 
Me.  263. 

Massachusetts. — Page  v.  Dwight,  170  Mass. 
29,  48  N.  E.  850,  39  L.  R.  A.  418;  Lawton  v. 
Savage,  136  Mass.  Ill;  Walker  v.  Thayer, 
113  Mass.  36;  Walker  v.  Sharpe,  14  Allen 
43;  Howard  v.  Merriam,  5  Cush.  563. 

Montana. —  Kennedy  v.  Dickie,  27  Mont.  70, 
69  Pac.  672;  Wells  v.  Darby,  13  Mont.  504,  34 
Pac.  1092;  Boardman  «.  Thompson,  3  Mont. 
387. 

New  York. —  O'Donnell  v.  Mclntyre,  16 
Abb.  N.  Gas.  84,  construing  a  statute  provid- 
ing a  ^summary  remedy  against  squatters  or 
intruders. 

Ohio. —  Yager  v.  Wilber,  8  Ohio  398. 

Oklahoma. —  Hackney  v.  McKee,  12  Okla. 
401,  75  Pac.  535;  Gope  v.  Braden,  11  Okla. 
291,  67  Pac.  475. 

Pennsylvania. —  Kircher  v.  Gilmore,  7  Pa. 
Dist.  708. 

Virginia. — ^  Allen  v.  Gibson,  4  Rand.  468. 

Washington. —  Gore  v.  Altice,  33  Wash. 
335,  74  Pae.  556. 

Statutes  strictly  construed. — ^Walker  ».Me- 
Gill,  40  Ark.  38;  Dortch  v.  Robinson,  31 
Ark.  296;  McGuire  v.  Cook,  13  Ark.  448; 
Sumner  v.  Spencer,  9  Ark.  441;  Thompson  «. 
Smith,  28  Cal.  527;  House  v.  Keiser,  8  Cal. 
499 ;  Leach  v.  Ritzke,  86  111.  App.  483 ;  Owen 
V.  Monroe  County  Alliance,  77  Miss.  500,  27 
So.  383. 

71.  Alaiam,a. —  Knowles  v.  Ogletree,  96 
Ala.  555,  12  So.  397;  Abrams  v.  Watson,  59 
Ala.  524;  Hamilton  v.  Adams,  15  Ala.  596,  50 
Am.  Dec.  150. 

Colorado. —  Potts  v.  Magnes,  17  Colo.  364, 
30  Pac.  58. 

Georgia. —  Stuckey  v.  Carleton,  66  Ga.  215. 

Illinois. — -Jamison  v.  Graham,  57  111.  94; 
Robinson  v.  Crummer,  10  111.  218.  See  also 
Illinois,  etc.,  R.,  etc.,  Co.  v.  Cobb,  68  111.  53. 

Indiana. — -Arehey  v.  Knight,  61  Ind.  311. 

Indian  Territory. —  Brown  v.  Woolsey,  2 
Indian  Terr.  329,  51  S.  W.  965. 

Iowa.—  Settle  v.  Henson,  Morr.  111. 

Kentucky. —  Hunt  v.  Wilson,  14  B.  Mon. 
44;  Wall  V.  Nelson,  3  Litt.  395;  Cuyler  v. 
Estis,  64  S.  W.  673,  23  Ky.  L.  Rep.  1063. 

Minnesota. —  Lobdell  v.  Keene,  85  Minn.  90, 
88  N.  W.  426. 

Mississippi. —  See  Spears  v.  McKay,  Walk. 
265. 

Missouri. —  Keyser    v.    Rawlings,    22    Mo. 
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126;  Stewart  v.  Miles,  (App.  1904)  79  S.  W. 
988;  Sitton  v.  Sapp,  62  Mo.  App.  197;  Meri- 
wether V.  Howe,  48  Mo.  App.  148;  Craig  v. 
Donnelly,  28  Mo.  App.  342.  See  also  Eads  v. 
Wooldridge,  27  Mo.  251. 

Montana. —  Kennedy  v.  Dickie,  27  Mont.  70, 
69  Pac.  672 ;  Boardman  v.  Thompson,  3  Mont. 
387;  Parks  v.  Barkley,  1  Mont.  514. 

Nebraska. —  Tarpenning  v.  King,  60  Nebr. 
213,  82  N.  W.  621. 

Nevada. —  Lachman  v.  Barnett,  18  Nev. 
269,  3  Pac.  38. 

New  Mexico. —  Romero  v.  Gozales,  3  N.  M. 
35,  1  Pac.  171. 

New  York. —  Becher  v.  New  York,  102  N.  Y. 
App.  Div.  269,  92  N.  Y.  Suppl.  460 ;  Carter  v. 
Newbold,  7  How.  Pr.  166. 

Ohio. —  See  Smith  v.  Findlay,  2  Handy  69, 
12  Ohio  Dec.  (Reprint)   334. 

Oregon. —  Taylor  v.  Scott,  10  Oreg.  483. 

Utah.— Brooks  v.  Warren,  5  Utah  118,  13 
Pac.  175. 

Virginia. —  Mears  v.  Dexter,  86  Va.  828, 
11  S.  E.  538;  Davis  v.  Mayo,  82  Va.  97. 

Washington. —  Gore  v.  Altice,  33  Wash. 
335,  74  Pac.  556. 

West  Virginia. —  Duff  v.  Good,  24  W.  Va. 
682 ;  Moore  v.  Douglass,  14  W.  Va.  708. 

United  States. —  Iron  Mountain,  etc.,  R. 
Co.  V.  Johnson,  119  U.  S.  608,  7  S.  Ct.  339, 
30  L.  ed.  504. 

Distinguished  from  trespass. —  Forcible  en- 
try may  be  maintained  where  trespass  can- 
not; as  for  instance,  against  the  owner  of 
the  land;  who  may  defend  himself  against 
an  action  of  trespass  by  the  plea  of  liierum 
tenementum-.  The  owner  of  the  land,  having 
the  right  of  entry,  will  not  commit  a  trespass 
by  entering,  although  wil;h  force,  unless  he 
also  commits  a  breach  of  the  peace.  The 
law  will  not  give  damages  against  him  in 
an  action  of  trespass  quare  clausum  fregit, 
but  will  compel  him  to  restore  the  posses- 
sion in  an  action  of  forcible  entry.  Olinger 
V.  Shepherd,  12  Gratt.    (Va.)   462. 

Not  a  matter  of  contract. — "An  action  of 
forcible  entry  and  detainer,  in  no  sense  of 
the  term,  can  be  said  to  be  a  matter  of  con- 
tract. The  idea  of  a  contract,  so  far  from 
entering  into,  or  forming  any  part  of,  the 
action,  is  expressly  excluded  by  the  form  and 
substance  of  the  action.  The  party's  right  to 
recover  is  based  upon  the  ground  of  wrong 
and  injury  done  or  accompanied  with  vio- 
lence or  force.  It  is  an  unlawful  seizure,  on 
the  part  of  the  defendant,  of  the  possession 
of  the  freehold,  or  a  wrongful  detention  of 
that  possession."  McLain  v.  Taylor,  4  Ark. 
147,  149. 

Motive  for  expulsion  immaterial. —  One  in 
peaceable  possession,  if  forcibly  expelled  from 
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in  which  there  is  special  statutory  authority  for  adjudicating  title,''''  title  is  not 
involved  and  cannot  be  inquired  into,"  and  generally  the  right  to  possession  as 


realty,  may  maintain  forcible  entry,  and  the 
motives  of  the  party  causing  the  expulsion 
are  immaterial.  Baker  v.  Hays,  28  111.  387. 
Good  faith  of  defendant  not  involved.— It 
has  been  decided  that  under  the  statutes  of 
California  and  Washington  regulating  for- 
cible entry  and  detainer  the  question  of  good 
or  bad  faith  on  the  part  of  defendant  in  mak- 
ing an  entry  on  another's  possession  is  not  to 
be  inquired  into  as  it  does  not  affect  his 
liability  (Kerr  v.  O'Keefe,  138  Cal.  415,  71 
Pac.  447;  Lasserot  v.  Gamble,  (Cal.  1896) 
46  Pac.  917;  Giddings  v.  '76  Land,  etc.,  Co., 
83  Cal.  96,  23  Pac.  196;  VoU  v.  Hollis,  60  Cal. 
569;  Gore  v.  Altice,  33  Wash.  335,  74  Pac. 
556.  Compare  Carteri  v.  Roberts,  140  Cal. 
164,  73  Pac.  818),  but  under  an  earlier  Cali- 
fornia statute  it  was  held  otherwise  (Phenix 
Mill,  etc.,  Co.  V.  Lawrence,  55  Cal.  143; 
Dennis  v.  Wood,  48  Cal.  361 ;  Powell  v.  Lane, 
45  Cal.  677;  Townsend  v.  Little,  45  Cal. 
673 ;  Conroy  v.  Duane,  45  Cal.  597 ;  Shelby  v. 
Houston,  38  Cal.  410 ;  Thompson  v.  Smith,  28 
Cal.  521). 

72.  See  Murry  v.  Burris,  6  Dak.  170,  42 
N.  W.  25;  Cushing  v.  Danforth,  76  Me.  114; 
Abbott  V.  Norton,  53  Me.  158. 

73.  AlabamiQ,. —  Pugh  xi.  Davis,  103  Ala. 
316,  18  So.  8,  49  Am.  St.  Rep.  30;  Knowles 
V.  Ogletree,  96  Ala.  555,  12  So.  397 ;  Espella  v. 
Gottschalk,  95  Ala.  254,  10  So.  755;  Nicrosi 
V.  Phillipi,  91  Ala.  ''"9,  8  So.  561;  Brovra  v. 
Beatty,  76  Ala.  250;  Welden  v.  Schlosser,  74 
Ala.  355;  Houston  v.  Farris,  71  Ala.  570; 
Wray  v.  Taylor,  56  Ala.  188;  Milner  v.  Wil- 
son, 45  Ala.  478 ;  Townsend  v.  Van  Aspen,  38 
Ala.  572;  Dumas  17.  Hunter,  25  Ala.  711; 
Clark  V.  Stringfellow,  4  Ala.  353;  Cunning- 
ham V.  Green,  3  Ala.  127;  Lecatt  v.  Stewart, 
2  Stew.  474. 

Arkansas. — Anderson  «.  Mills,  40  Ark.  192,; 
Frank  v.  Hedriek,  18  Ark.  304;  Bradley  v. 
Hume,  18  Ark.  284;  McGuire  v.  Cook,  13 
Ark.  448. 

California. —  Kerr  v.  O'Keefe,  138  Cal.  415, 
71  Pac.  447;  Yoaemite  Valley,  etc..  Grove  v. 
Barnard,  98  Cal.  199,  32  Pac.  982;  Baker  v. 
Dickson,  62  Cal.  19;  Voll  v.  Hollis,  60  Cal. 
569;  Conroy  v.  Duane,  45  Cal.  597;  Mecham 
V.  McKay,  37  Cal.  154;  Mitchell  v.  Davis,  20 
Cal.  45;  McCauley  v.  Weller,  12  Cal.  500; 
Henderson  v.  Grewell,  8  Cal.  581.  See  also 
Ladd  V.  Stevenson,  1  Cal.  18.  Compare  War- 
burton  V.  Doble,  38  Cal.  619;  Henderson  v. 
Allen,  23  Cal.  519. 

Colorado. —  Kelly  v.  B.  F.  Hallack  Lumber 
etc.,  Co.,  22  Colo.  221,  43  Pac.  1003;  Potts  v. 
Magnes,  17  Colo.  364,  30  Pac.  58;  Carico  v. 
Kling,  11  Colo.  App.  349,  53  Pac.  390; 
Kelley  v.  Andrew,  3  Colo.  App.  122,  32  Pac. 
175.  See  also  Hamill  v.  Clear  Creek  County 
Bank,  22  Colo.  384,  45  Pac.  411. 

Connecticut. —  Bliss  v.  Bange,  6  Conn.  78. 

Florida.— WaWs  v.  Endel,  17  Fla.  478; 
Mountain  v.  Roche,  13  Fla.  581. 

Georgia. —  Stuckey  v.  Carleton,  66  Ga.  215. 


IllinoiiS. —  Hammond  v.  Doty,  184  111.  246, 
56  N.  E.  371  [affirming  84  111.  App.  19]; 
Palmer  v.  Frank,  169  111.  90,  48  N.  B.  426 
[affirming  69  111.  App.  472] ;  Phelps  v.  Ran- 
dolph, 147  111.  335,  35  N.  E.  243  [affirming 
45  111.  App.  492] ;  Thomasson  v.  Wilson,  146 
111.  384,  34  N.  E.  432  [affirming  46  111.  App. 
398] ;  Stillman  v.  Palis,  134  111.  532,  25  N.  B. 
786  [affirming  34  111.  App.  540] ;  Kratz  v. 
Buck,  111  111.  40;  Kepley  v.  Luke,  106  111. 
395;  Doty  v.  Burdick,  83  111.  473;  Allen  v. 
Tobias,  77  111.  169;  Huftalin  v.  Misner,  70 
111.  205;  Smith  v.  HoUenback,  51  111.  223; 
Smith  V.  Hoag,  45  111.  250;  McCartney  v.  Mc- 
Mullen,  38  111.  237 ;  Shoudy  v.  School  Direct- 
ors, 32  111.  290 ;  Brooks  v.  Bruin,  18  111.  539 ; 
Fitzgerald  v.  Quinn,  58  111.  App.  598  [re- 
versed on  other  groimds  in  165  111.  354,  46 
N.  E.  287];  Pederson  v.  Cline,  27  111.  App. 
249;  Knight  v.  Knight,  3  111.  App.  206; 
Wheelan  v.  Fish,  2  111.  App.  447. 

Indiana. —  Bridges  v.  Branam,  133  Ind.  488, 
33  N.  E.  271;  Arehey  v.  Knight,  61  Ind.  311. 

Indian  Territory. —  Hunt  v.  Hicks,  3  Indian 
Terr.  275,  54  S.  W.  818. 

Iowa. —  Hall  v.  Jackson,  77  Iowa  201,  41 
N.  W.  620;  Emsley  v.  Bennett,  37  Iowa  15; 
Stephens  v.  McCloy,  36  Iowa  659;  Beezley  v. 
Burgett,  15  Iowa  192 ;  Bosworth  v.  Farren- 
holtz,  4  Greene  440;  Lorimier  v.  Lewis,  Morr. 
253,  39  Am.  Dec.  461 ;  Settle  v.  Henson,  Morr. 
111. 

Kansas. —  Wideman  v.  Taylor,  63  Kan.  884, 
65  Pac.  664;  Armour  Packing  Co.  v.  Howe,  62 
Kan.  587,  64  Pac.  42;  McClain  v.  Jones,  60 
Kan.  639,  57  Pac.  500;  Lyman  v.  Todd,  43 
Kan.  70,  22  Pac.  1003;  Conaway  v.  Gore,  27 
Kan.  122. 

Kentucky. —  Taylor  t).  White,  1  T.  B.  Mon. 
37  ;  Brumfield  v.  Reynolds,  4  Bibb  388 ;  Young 
V.  Milward,  109  Ky.  123,  58  S.  W.  592,  593, 
22  Ky.  L.  Rep.  615,  627;  Robinson  v.  Mar- 
shall, 78  S.  W.  904,  25  Ky.  L.  Rep.  1785; 
Kirby  v.  Smith,  73  S.  W.  749,  24  Ky.  L. 
Rep.  2175;  Cuyler  v.  Estis,  64  S.  W.  637,  23 
Ky.  L.  Rep.  1063;  Dils  v.  Justice,  9  S.  W. 
290,  10  Ky.  L.  Rep.  547. 

Massachusetts. —  Boyle  v.  Boyle,  121  Mass. 
85 ;  Pike  v.  Witt,  104  Mass.  595. 

Michigan. —  Poss  v.  Van  Driele,  47  Mich. 
201,  10  N.  W.  199.  See  also  Mulder  v.  Cor- 
lett,  54  Mich.  80,  19  N.  W.  756. 

Mississippi. —  Cummings  v.  Kilpatrick,  23 
Miss.  106;  Loring  v.  Willis,  4  How.  383. 

Missouri. —  Miller  «;.  Tillmann,  61  Mo.  316; 
Silvey  v.  Summer,  61  Mo.  253;  Edwards  v. 
Gary,  60  Mo.  572;  May  v.  Luckett,  54  Mo. 
437;  Dilworth  v.  Fee,  52  Mo.  130;  Lass  «. 
Eisleben,  50  Mo.  122;  Van  Eman  v.  Walker, 
47  Mo.  169;  Harvie  v.  Turner,  46  Mo.  444; 
Smith  V.  Meyers,  45  Mo.  434;  McCartney  v.. 
Alderson,  45  Mo.  35 ;  Finney  v.  Cist,  34  Mo.. 
303,  84  Am.  Dec.  82;  Bell  v.  Cowan,  34  Mo.. 
251;  Beeler  v.  Cardwell,  33  Mo.  84;  Gibson 
«.  Tong,  29  Mo.  133;  Spalding  v.  Mayhall, 
27  Mo.  377;  Krevet  v.  Meyer,  24  Mo.  107; 
Keyser  v.  Rawlings,  22  Mo.  126;  Warren  v. 
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distinguislied  from  the  fact  of  actual  possession  is  not  in  issue.'*     The  matter  of 


Eitter,  11  Mo.  354;  Stone  f.  Malot,  7  Mo. 
158;  Stewart  V.  Miles,  (App.  1904)  79  S.  W. 
988;  Rosenberger  v.  Wabash  E.  Co.,  96  Mo. 
App.  504,  70  S.  W.  395;  Graham  v.  Conway, 
91  Mo.  App.  391;  Berry  v.  Fortney,  81  Mo. 
App.  284;  Tolbert  «.  Hendrick,  77  Mo.  App. 
272;  Balch  v.  Myers,  65  Mo.  App.  422; 
Pierce  v.  EoUins,  60  Mo.  App.  497;  Meri- 
"wether  v.  Howe,  48  Mo.  App.  148;  Gooch  v. 
Hollan,  30  Mo.  App.  450;  Craig  v.  Donnelly, 

28  Mo.  App.  342;  Krank  v.  Nichols,  6  Mo. 
App.  72. 

Montana. — Sheehy  v.  Flaherty,  8  Mont.  365, 
20  Pac.  687;  Boardman  v.  Thompson,  3  Mont. 
387;  Parks  v.  Barkley,  1  Mont.  514. 

Neiraska. — Comstock  v.  Cole,  28  Nebr.  470, 
44  N.  W.  487;  Malloy  v.  Malloy,  24  Nebr. 
766,  40  N.  W.  285 ;  Connolly  v.  Giddings,  24 
Nebr.  131,  37  N.  W.  939;  Worthington  v. 
Woods,  22  Nebr.  230,  34  N.  W.  368;  Gro- 
iousky  V.  Long,  20  Nebr.  362,  30  N.  W.  257 ; 
Dawson  v.  Dawson,  17  Nebr.  671,  24  N.  W. 
339;  Streeter  v.  Eolph,  13  Nebr.  388,  14 
N.  W.  166;  Pettit  v.  Black,  13  Nebr.  142,  12 
N.  W.  841;  Leach  v.  Sutphen,  11  Nebr.  527, 
10  N.  W.  409 ;  Myers  v.  Koenig,  5  Nebr.  419. 

Nevada. —  Lachman  v.  Barnett,  IS  Nev. 
269,  3  Pac.  38. 

New  Jersey. —  Drake  v.  Newton,  23  N.  J.  L. 
Ill;  Mercereau  v.  Bergen,  15  N.  J.  L.  244, 

29  Am.  Dee.  684;  Youngs  v.  Freeman,  15 
N.  J.  L.  30;  Allen  v.  Smith,  12  N.  J.  L.  199; 
Barnes  v.  Nicholson,  2  N.  J.  L.  326. 

New  Mexico. —  Eomero  v.  Gozales,  3  N.  M. 
35,  1  Pac.  171. 

Neio  York. —  New  York  City  Baptist  Mis- 
sion Soc.  V.  Potter,  20  Misc.  191,  44  N.  Y. 
Suppl.  1051 ;  Central  Park  Baptist  Church 
V.  Patterson,  9  Misc.  452,  30  N.  Y.  Suppl. 
248,  24  N.  Y.  Civ.  Proc.  79;  O'Donnell  v. 
Mclntyre,  2  N.  Y.  St.  689;  Kelly  v.  Sheehy, 
60  How.  Pr.  439 ;  Carter  v.  Newbold,  7  How. 
Pr.  166. 

Ohio. —  See  Smith  v.  Findlay,  2  Handy  70, 
12  Ohio  Dec.  (Eeprint)  334;  Carey  v.  Eich- 
ards,  2  Ohio  Dec.  (Eeprint)  630,  4  West.  L. 
Month.  251;  Mott  v.  Larick,  1  Ohio  Dec. 
(Eeprint)  211,  4  West.  L.  J.  128;  Petsch  v. 
Mowry,  1  Cine.  Super.  Ct.  36.  Compare 
Gladwell  v.  Hume,  18  Ohio  Cir.  Ct.  845,  9 
Ohio  Cir.  Dec.  767. 

Oklahoma. —  Jones  v.  Seawell,  13  Okla.  711, 
76  Pac.  154;  Hackney  v.  McKee,  12  Okla.  401, 
75  Pac.  535;  McQuiston  v.  Walton,  12  Okla. 
130,  69  Pac.  1048;  Brown  v.  Hartshorn,  12 
Okla.  121,  69  Pac.  1049;  Dysart  v.  Enslow,  7 
Okla.  386,  54  Pac.  550;  Chisholm  v.  Weise,  5 
Okla.  217,  47  Pac.  1086;  Olds  v.  Conger,  1 
Okla.  232,  32  Pac.  337.  Compare  McDonald 
V.  Stiles,  7  Okla.  327,  54  Pac.  487. 

Oregon. —  Aiken  v.  Aiken,  12  Oreg.  203,  6 
Pac.  682;  Thompson  v.  Wolf,  6  Oreg.  308; 
Altree  v.  Moore,  1  Oreg.  350;  Shortess  v. 
Wirt,  1  Oreg.  90. 

South  Dakota. —  Torrey  v.  Berke,  11  S.  D. 
155,  76  N.  W.  302. 

Tennessee. —  McGhee  v.  Grady,  12  Lea  89; 
Thomasson  v.  White,  6  Baxt.  148;  Philips  v. 
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Sampson,   2   Head  429;    White   v.   Suttle,   1 

Swan  169;  Davidson  v.  Phillips,  9  Yerg.  93, 

30  Am.  Dec.  393;  Pettyjohn  v.  Akers,  6  Yerg. 

448. 

Texas. —  Texas    Land    Co.    v:    Turman,    53 

Tex.   619;    Wyatt   v.   Monroe,   27   Tex.   268; 

Warren    v.    Kelly,    17    Tex.    544;    Eenfro    v. 

Harris,  28  Tex.  Civ.  App.  58,  66  S.  W.  460; 

Meyer  v.   O'Dell,   18  Tex.   Civ.  App.   210,  44 

S.  W.  545. 

Vermont. —  Dustin  v.  Cowdry,  23  Vt.  631. 
Virginia. —  dinger  v. '  Shepherd,  12  Gratt. 

462.     But  see  Corbett  v.  Nutt,  18  Gratt.  624. 
West  Virginia. —  Hays  v.  Altizer,  24  W.  Va. 

505;  Moore  v.  Douglass,  14  W.  Va.  708. 
Wisconsin. —  Newton  v.  Leary,  64  Wis.  190, 

25  N.  W.  39;  Winterfield  v.  Stauss,  24  Wis. 

394;  Gates  v.  Winslow,  1  Wis.  650;  Bracken 

V.  Preston,  1  Pinn.  365. 

United   States. —  Iron    Mountain,    etc.,    E. 

Co.  V.  Johnson,  119  U.  S.  608,  7  S.  Ct.  339, 

30  L.  ed.  504. 

See  23  Cent.  Dig.  tit.  "  Forcible-  Entry  and 
Detainer,"  §§  31,  35. 

The  law  forbids  the  forcible  entry  either 
with  or  without  title,  and  it  is  immaterial 
whether  the  intruder  is  a  mere  trespasser  or 
enters  under  a  paramount  title,  or  if  he  has 
the  right  to  the  possession,  he  must  resort  to 
the  authority  of  the  law  to  o,btain  it.  Emer- 
son V.  Sturgeon,  59  Mo.  404;  Dilworth  v. 
Fee,  52  Mo.  130;  Harris  v.  Turner,  46  Mo. 
438;  King  v.  St.  Louis  Gaslight  Co.,  34  Mo. 
34,  84  Am.  Dec.  68;  Beeler  v.  Cardwell,  29 
Mo.  72,  77  Am.  Dec.  550;  Spalding  v.  May- 
hall,  27  Mo.  377;  Stone  v.  Malot,  7  Mo.  158; 
Sitton  V.  Sapp,  62  Mo.  App.  197. 

Not  a  substitute  for  ejectment. —  The  pur- 
pose of  the  action  of  forcible  entry  and  de- 
tainer is  to  give  a  speedy  remedy  to  those 
whose  possession  of  real  property  has  been  in- 
vaded, and  not  to  take  the  place  of  the  ac- 
tion of  ejectment.  Hodgkins  v.  Jordan,  29 
Cal.  577;  O'Neill  v.  Jones,  72  Minn.  446,  75 
N.  W.  701;  Taylor  v.  Scott,  10  Oreg.  483. 
See  also  Brown  v.  Slater,  23  App.  Cas.  (D.  C.) 
51;  Power  v.  Tazewells,  25  Gratt.  (Va.)  786. 
Efiect  of  allegations  as  to  title. —  The 
question  of  title  is  not  brought  into  such  an 
action  merely  by  an  allegation  that  it  is  in- 
volved. Whether  it  is  or  not  depends  in  the 
first  instance  upon  the  facts  pleaded,  and 
ultimately  upon  the  evidence.  Hamill  v. 
Clear  Creek  County  Bank,  22  Colo.  384,  45 
Pac.  411. 

In  Illinois,  although  the  rule  that  title  to 
land  cannot  be  tried  in  an  action  of  forcible 
detainer  is  recognized,  yet  to  recover  in  such 
an  action,  under  the  act  of  Feb.  20,  1861, 
against  one  who  remains  in  possession  after 
his  rights  have  been  divested  by  judicial  sale, 
plaintiff  must  show  a  valid  judgment,  ex- 
ecution, and  deed.  Johnson  v.  Bantock,  38 
111.  Ill;  Johnson  v.  Baker,  38  111.  98,  87  Am. 
Dec.  293. 

74.  Alabama. —  Knowles  v.  Ogletree,  96 
Ala.  555,  12  So.  397 ;  Horsefield  v.  Adams,  10 
Ala.  9. 
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right  is  foreign  thereto,'^  and  therefore,  although  one  may  have  the  title  to  realty 
and  be  justly  entitled  to  the  immediate  possession  thereof,  yet  if  he  enters  by 
violence  upon  the  actual  possession  of  another  who  has  no  title  or  right  whatever, 
he  is  liable  to  an  action  of  forcible  entry  and  detainer.'*  The  right  to  possession 
may,  however,  be  inquired  into  under  the  provisions  of  some  of  the  statutes  as  to 
forcible  entry  and  detainer  and  kindred  actions.'''' 


California. —  Kerr  v.  O'Keefe,  138  Cal.  415, 
71  Pac.  447;  Sanchez  v.  Loureyro,  46  Cal. 
641;  Mitchell  v.  Davis,  20  Cal.  45,  23  Cal. 
381;  McCauley  v.  Weller,  12  Cal.  500. 

Iowa. —  Cagwin  v.  Chicago,  etc.,  R.  Co.,  114 
Iowa  129,  86  N.  W.  220 ;  Herkimer  v.  Keeler, 
109  Iowa  680,  81  N.  W.  178;  Emsley  v.  Ben- 
nett, 37  Iowa  15. 

Kansas. —  Conaway  v.  Gore,  27  Kan.  122. 

Kentucky. —  Tucker  v.  Phillips,  2  Mete. 
416;  Mason  v.  Bascom,  3  B.  Mon.  269;  Mat- 
rox f.  Helm,  5  Litt.  185,  15  Am.  Dec.  64; 
Dils  V.  Justice,  9  S.  W.  290,  10  Ky.  L.  Eep. 
547. 

Missouri. —  Prewitt  v.  Burnett,  46  Mo.  372 ; 
Beeler  r.  Cardwell,  29  Mo.  72,  77  Am.  Dec. 
550,  33  Mo.  84;  Stewart  v.  Miles,  (App.  1904) 
79  S.  W.  988;  Meriwether  v.  Howe,  48  Mo. 
App.  148;  Craig  v.  Donnelly,  28  Mo.  App. 
342;  Hyde  v.  Fraher,  25  Mo.  App.  414. 

Montana. —  Sheehy  v.  Flaherty,  8  Mont. 
365,  20  Pac.  687 ;  Boardman  v,  Thompson,  3 
Mont.  387. 

Nevada. —  Lachman  v.  Barnett,  16  Nev.  154. 

Ifew  Mexico. —  Romero  v.  Gozales,  3  N.  M. 
35,   1   Pac.   171. 

New  York. —  See  People  v.  Field,  52  Barb. 
198. 

Tennessee. —  Edwards  v.  Batts,  5  Yerg.  441. 

Virginia. —  Power  v.  Tazewells,  25  Gratt. 
786.  See  also  Fore  v.  Campbell,  83  Va.  808, 
1  S.  E.  180. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §§  31,  35. 

75.  Stewart  v.  Miles,  (Mo.  App.  1904) 
79  S.  W.  988;  Sitton  v.  Sapp,  62  Mo.  App. 
197. 

76.  Alabama. — Hamilton  v.  Adams,  15  Ala. 
596,  50  Am.  Dec.  150. 

California. —  Kerr  v.  O'Keefe,  138  Cal.  415, 
71  Pac.  447;  Canavan  v.  Gray,  64  Cal.  5,  27 
Vac.  788;   McCauley  v.  Weller,   12   Cal.  500. 

Colorado. —  Parncomb  v.  Stern,  18  Colo. 
279,  32  Pac.  612. 

Connecticut. —  Bliss  v.  Bange,  6  Conn.  78. 

Florida. —  Greeley  v.  Spratt,  19  Fla.  644. 

Illinois. —  Phelps  v.  Randolph,  147  111.  335, 
35  N.  E.  243;  Allen  v.  Eichorn,  77  111.  169. 

Indiana. —  Judy  v.  Citizen,   101  Ind.  18. 

Indian  Territory.—  Hunt  v.  Hicks,  3  Indian 
Terr.  275,  54  S.  W.  818. 

Iowa. —  Emsley  v.  Bennett,  37  Iowa  15; 
Stephens  v.  McCloy,  36  Iowa  659. 

Kansas. —  Peyton  v.  Peyton,  34  Kan.  624, 
fl  Pac.  479;  Campbell  v.  Coonradt,  22  Kan. 
704. 

Missouri. —  Emerson  v.  Sturgeon,  59  Mo. 
404;  Dilworth  v.  Fee,  52  Mo.  130;  Gooch  v. 
Hollan,  30  Mo.  App.  450. 

Montana. —  Parks  v.  Barkley,  1  Mont.  514. 

Nebraska. —  Tarpenning  v.  King,  60  Nebr. 


213,  82  N.  W.  621.  See  also  Brown  v.  Fea- 
gius,  37  Nebr.  256,  55  N.  W.  1048. 

North  Carolina. —  See  Moseller  v.  Deaver, 
106  N.  C.  494,  11  S.  E.  529,  19  Am.  St.  Rep. 
540,  8  L.  R.  A.  537. 

Oklahoma. —  Chisholm  v.  Weise,  5  Okla. 
217,  47  Pac.  1086;  Oklahoma  City  v.  Hill,  4 
Okla.  521,  46  Pac.  568. 

Tennessee. —  Davidson  v.  Phillips,  9  Yerg. 
93,  30  Am.  Dec.  393. 

Teoias.— McRae  v.  White,  (Civ.  App.  1897) 
42  S.  W.  793. 

Utah. —  Marks  v.  Sullivan,  8  Utah  406,  32 
Pac.  668,  20  L.  R.  A.  590. 

Vermont. —  Carpenter  v.  Barber,  44  Vt. 
441;  Dustin  v.  Cowdry,  23  Vt.  631. 

West  Virginia. —  Moore  v.  Douglass,  14 
W.  Va.  708. 

Wisconsin. —  Eastman  v.  White,  3  Pinn. 
180,  3  Chandl.  196. 

United  States. —  Iron  Mountain,  etc.,  R. 
Co.  V.  Johnson,  119  U.  S.  608,  7  S.  Ct.  339,  30 
L.  ed.  504. 

England. —  Newton  v.  Harland,  9  Dowl. 
P.  C.  16,  4  Jur.  992,  10  L.  J.  C.  P.  11,  1 
M.  &  G.  956,  1  Scott  N.  R.  474,  39  E.  C.  L. 
1117;  Beattie  v.  Mair,  10  L.  R.  Ir.  208. 

Season  for  rule. —  The  law  forbids  a  for- 
cible entry  even  by  the  person  entitled  to 
the  immediate  possession,  for  this  reason 
among  others  that  it  necessarily  tends  to  a 
breach  of  the  peace.  Brown  v.  Perry,  39  Cal. 
23. 

A  trespasser  may  maintain  this  action 
against  the  owner  himself.  Clements  v.  Hays, 
76  Ala.  280;  Lorimer  v.  Lewis,  Morr.  (Iowa) 
253,  39  Am.  Dec.  461;  Hunt  v.  Wilson,  14 
B.  Mon.  (Ky.)  44;  Craig  v.  Donnelly,  28  Mo. 
App.  342. 

77.  Arkansas. —  Anderson  v.  Mills,  40  Ark. 
192. 

Illinois. —  Roby  v.  Calumet,  etc..  Dock  Co., 
211  111.  173,  71  N.  E.  822;  Hammond  v.  Doty, 
184  111.  246,  56  N.  E.  371  [affirming  84  111. 
App.  19] ;  Thomasson  v.  Wilson,  146  111.  384, 
34  N.  E.  432  [affirming  46  111.  App.  398]; 
Doty  V.  Burdick,  83  111.  473;  Floersheim  i\ 
Baude,  110  111.  App.  536;  Davis  v.  Hinton,  29 
111.  App.  327. 

Indiana. —  Archey  v.  Knight,  61  Ind.  311. 

Iowa. — ■  Hall  v.  Jackson,  77  Iowa  201,  41 
N.  W.  620. 

Michigan. —  Hoffman  v.  Harrington,  22 
Mich.  52. 

Mississippi. —  Spears  v.  McKay,  Walk.  265. 

Montana. —  Kennedy  v.  Dickie,  27  Mont. 
70,  69  Pac.  672. 

Nebraska. —  Leach  v.  Sutphen,  1 1  Nebr. 
527,  10  N.  W.  409. 

Oklahoma. —  Hackney  v.  MoKee,  12  Okla. 
401,  75  Pac.  535;  Anderson  v.  Ferguson,  12 
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2.  Possession  —  a.  Necessity.  An  action  of  forcible  entry  and  detainer  is 
strictly  possessory  in  its  nature,  and,  unless  otherwise  expressly  provided  by 
statute,  a  person  who  has  never  been  in  possession  of  land  cannot  maintain  the 
action  to  obtain  possession.  If  he  has  any  interest  in  the  land,  he  must  seek  tO' 
establish  it  in  some  other  form  of  action.™  Generally  speaking  plaintiff  in  order- 
to  maintain  this  form  of  action  must  allege  and  prove  that  he  was  in  peaceful 
and  exclusive  possession  of  the  premises  in  controversy,  and  that  he  has  been, 
forcibly  ousted  or  that  possession  was  peaceably  obtained  and  forcibly  withheld, 
by  defendant.'' 


Okla.  3fl7,  71  Pac.  225;  Steele  v.  Noell,  12 
Okla.  137,  69  Pac.  1077;  Burns  v.  Noell,  12 
Okla.  133,  69  Pac.  1076;  McQuiston  v.  Wal- 
ton, 12  Okla.  130,  69  Pac.  1048;  Brown  v. 
Hartshorn,  12  Okla.  121,  69  Pac.  1049;  Oope 
V.  Braden,  11  Okla.  291,  67  Pac.  475;  Dysart 
V.  Enslow,  7  Okla.  386,  54  Pac.  550;  Mc- 
Donald V.  Stiles,  7  Okla.  327,  54  Pac.  487; 
Olds  V.  Conger,  1  Okla.  232,  32  Pac.  337. 

Texas. —  Texas  Land  Co.  v.  Turman,  53 
Tex.  619;  McEae  v.  White,  (Civ.  App.  1897) 
42  S.  W.  793. 

Washington. — Gore  v.  Altice,  33  Wash.  335, 
74  Pac.  556. 

In  actions  of  unlawful  detainer,  the  right 
to  possession  is  involved. 

Alabama. —  Nicrosi  v.  Phillipi,  91  Ala.  299, 
8  So.  561;  Houston  v.  Farris,  71  Ala.  570. 

Colorado. —  Hamill  v.  Clear  Creek  County 
Bank,  22  Colo.  384,  45  Pac.  411 ;  Kelly  v.  E.  F. 
Hallack  Lumber,  etc.,  Co.,  22  Colo.  221,  43 
Pac.  1003. 

Florida. —  Mountain  v.  Roche,  13  Fla.  581. 

Kansas. — -Kellojrg  v.  Lewis,  28  Kan.  535. 

Michigan. —  MoGufEe  v.  Carter,  42  Mich. 
497,  4  N.  W.  211. 

Mississippi. —  Cummings  v.  Kilpatrick,  23 
Miss.  106. 

Missouri. —  Ferguson  v.  Lewis,  27  Mo.  249 ; 
Reed  v.  Bell,  26  Mo.  216. 

Virginia. —  Corbett  v.  Nutt,  18  Gratt.  624. 

'West  Virginia. — ^Hays  v.  Altizer,  24  W.  Va. 
505. 

78.  Alabama. —  Womack  v.  Powers,  50  Ala. 
5. 

Arkansas. —  Necklace  v.  West,  33  Ark.  682. 

Illinois. —  Dudley  v.  Lee,  39  111.  339;  Aur- 
ner  v.  Pierce,  106  111.  App.  206;  Kimrael  v. 
Frazer,  49  111.  App.  462. 

Kentucky. —  Lewis  v.  Stith,  2  Litt.  294. 

Massachusetts. —  Williams  v.  McGaffigan, 
132  Mass.  122. 

Mississippi. —  Owen  v.  Monroe  County  Al- 
liance, 77  Miss.  500,  27  So.  383. 

Missouri. —  Wood  v.  Dalton,  26  Mo.  581; 
Garrison  v.  Savignac,  25  Mo.  47,  67  Am.  Dec. 
448;  Holland  v.  Reed,  11  Mo.  605;  Hatfield 
V.  Wallace,  7  Mo.  112;  Sexton  v.  Hull,  45  Mo. 
App.  339. 

Nebraska. —  Haller  v.  Blaco,  14  Nebr.  195, 
15  N.  W.  348. 

Tennessee. —  Clay  v.  Sloan,  104  Tenn.  401, 
58  S.  W.  229. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  38. 

A  person  whose  occupancy  of  land  is 
through  his  servants  and  who  has  never  been 
in    possession    cannot    maintain    an    action 
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within  the  statute  for  an  unlawful  entry  on. 
the  ground  that  it  was  made  during  his  tem- 
porary absence.  Hammel  v.  Zobelein,  51  CaU 
532. 

Rule  under  special  statutory  provisions.^ 
In  Kansas,  by  express  provision  of  the  stat- 
ute, one  entitled  to  immediate  possession,, 
although  he  has  never  been  in  actual  pos- 
session, may  maintain  an  action  for  forcible- 
entry  and  detainer  against  an  occupant  with- 
out color  of  title.  Price  v.  Olds,  9  Kan.  66. 
In  Illinois  also  it  is  provided  by  statute  that 
a  grantee  of  a  grantor  in  possession  may 
maintain  this  action  to  oust  the  grantor  or 
his  tenant  when  delivery  of  possession  is  re- 
fused. MuUer  v.  Balke,  167  111.  150,  47 
N.  E.  355  [affirming  68  111.  App.  587]. 

79.  Alabama. —  O'Donohue  v.  Holmes,  107 
Ala.  489,  18  -So.  263. 

California. —  Adams  v.  Helbing,  107  Cal- 
298,  40  Pac.  422;  Saulque  v.  Durralde,. 
(1893)  33  Pac.  1090;  McCormack  v.  Sheri- 
dan, 77  Cal.  253,  19  Pac.  419;  Alemany  v.. 
Ortega,  (1884)  4  Pac.  13;  Laird  v.  Water- 
ford,  50  Cal.  315;  Conroy  v.  Duane,  45  Cal.. 
597;  Mitchell  v.  Davis,  20  Cal.  45;  House  v. 
Keiser,  8  Cal.  499;  Treat  v.  Stuart,  5  CaL 
113. 

Connecticut. —  Stiles  v.  Homer,  21  Conn.. 
507;  Phelps  v.  Baldwin,  17  Conn.  209. 

Illinois. —  Fitzgerald  ».  Quinn,  165  111.  354,, 
46  N.  E.  287  [reversing  58  111.  App.  598]; 
HoflFman  v.  Reichert,  147  111.  274,  35  N.  E.. 
527,  37  Am.  St.  Rep.  219;  Dunstedter  tv 
Dunstedter,  77  111.  580 ;  Bussen  v.  Dickson,  97 
111.  App.  310. 

Indian  Territory. —  Hunt  v.  Hicks,  3  Indian- 
Terr.  275,  54  S.  W.  818. 

Kentucky. —  Quertemus  v.  Breckenridge,  5- 
Dana  125;  Prewitt  v.  Durham,  5  T.  B.  Mon.. 
]  7 ;  Moore  v.  Masie,  3  Litt.  .296 ;  McCracken 
V.  Woodfork,  3  A.  K.  Marsh.  524;  Dils  ».. 
Justice,  9  S.  W.  290,  10  Ky.  L.  Rep.  547; 
Cuyler  v.  Estis,  64  S.  W.  673,  23  Ky.  L.  Rep. 
1063;  Louisville,  etc.,  R.  Co.  v.  Sparks,  14 
Ky.  L.  Rep.  398. 

Mississippi. —  Owen  v.  Monroe  County  Al- 
liance, 77  Miss.  500,  27  So.  383. 

Missouri. —  Armstrong  v.  Hendrick,  67  Mo_ 
542;  De  Graw  v.  Prior,  53  Mo.  313;  May  ».. 
Luckett,  48  Mo.  472;  Bell  v.  Cowan,  34  Mo.. 
251;  Greenleaf  v.  Weakley,  39  Mo.  App.  391; 
Keene  v.  Schnedler,  9  Mo.  App.  597.. 

Montana. —  Milligan  v.  Cuff,  14  Mont.  366,. 
37  Pac.  455. 

New  Jersey. —  Funkhauser  v.  Colloty,  67" 
N.  J.  L.  132,  50  Atl.  580;  Mairs  v.  Sparks^ 
5  N.  J.  L.  513. 
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b.  Suffleieney  —  (i)  Actual  or  ComTBUCTivE  Possession:  Plaintiff  must 
show  that  he  was  in  actual  peaceable  possession  of  the  premises  prior  to  and  at  the 
time  of  defendant's  alleged  forcible  entry.  Mere  constructive  possession  such  as 
the  law  in  many  cases  imputes  to  the  owner  of  the  legal  title  is  not  sufficient.^* 
In  some  cases  it  is  intimated  and  in  others  it  is  expressly  declared  that  construc- 
tive possession  may  be  sufficient;  but  an  examination  of  these  cases  reveals  that 
there  was  actual  pedis  possessio  of  some  part  of  the  premises  in  controversy 
under  claim  and  color  of  title  to  the  whole,  which  strictly  and  technically  speak- 
ing is  actual  possession  of  the  whole  whether  inclosed  or  not,  or  so  much  thereof 
^t  least  as  is  not  in  the  actual  adverse  possession  of  another.'^  But  where  the 
occupant  is  a  mere  intruder  or  trespasser,  his  possession  for  the  purposes  of  thi& 
action  must  be  confined  to  the  land  actually  occupied.     It  is  going  a  great  way 


Vew  York. —  Tischler  v.  Knick,  26  Misc. 
738,  57  N.  Y.  Suppl.  3;  Cain  v.  Flood,  14 
N.  Y.  Suppl.  776,  21  N.  Y.  Civ.  Proc.  116; 
O'Donnell  v.  Mclntyre,  16  Abb.  N.  Gas.  84; 
Carter  v.  Newbold,  7  How.  Pr.  167. 

Tennessee. —  Clay  v.  Sloan,  104  Tenn.  401, 
58  S.  W.  229;  Kuhn  v.  Feiser,  3  Head  82; 
Beaty  v.  Jones,  1  Coldw.  482;  Lane  v.  Mar- 
shall, Mart.  &  Y.  255. 

West  Virginia. —  Raleigh  County  v.  Elli- 
son, 8  W.  Va.  308. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  37. 

80.  Alabama. —  Chessen  v.  Harrelson,  119 
Ala.  435,  24  So.  716;  Clements  v.  Hays,  76 
Ala.  280;  Brady  v.  Huff,  75  Ala.  80;  Hous- 
ton V.  Farris,  71  Ala.  570;  Womaek  v.  Pow- 
ers, 50  Ala.  5;  Russell  v.  Desplous,  29  Ala. 
308;  Dumas  v.  Hunter,  25  Ala.  711;  Single- 
ton V.  Finley,  1  Port.  144;  Childress  v.  Mo- 
Gehee,  Minor  131. 

Arkansas. —  Frank  v.  Hedrick,  18  Ark.  304; 
Bradley  v.  Hume,  18  Ark.  284;  McGuire  v. 
Cook,  13  Ark.  448. 

California. —  Conroy  v.  Duane,  45  Cal.  597; 
Barlow  v.  Burns,  40  Cal.  351;  Warburton  v. 
Doble,  38  Cal.  619;  Cummins  v.  Scott,  23 
Cal.  526;  Mitchell  «;.  Davis,  20  Cal.  45;  House 
V.  Keiser,  8  Cal.  499;  Treat  v.  Stuart,  5  Cal. 
133. 

Colorado. —  Wier  v.  Bradford,  1  Colo.  14. 

Illinois. —  Mann  v.  Brady,  67  111.  95; 
Thompson  v.  Sornberger,  59  HI.  326;  Spurck 
V.  Forsyth,  40  HI.  438;  McCartney  v.  Mc- 
Mullen,  38  HI.  237. 

Kentucky. —  Pogue  v.  McKee,  3  A.  K. 
Marsh.  127;  Stewart  v.  Wilson,  1  A.  K. 
Marsh.  255;  Cuyler  v.  Estis,  64  S.  W.  673,  23 
Ky.  L.  Rep.  1063;  Dil's  v.  Justice,  9  S.  W. 
290,  10  Ky.  L.  Rep.  547. 

Minnesota. —  O'Neill  v.  Jones,  72  Minn.  446, 
75  N.  W.  701. 

Missouri. —  Moore  v.  Agee,  7  Mo.  289 ; 
Rochester  v.  Gate  City  Min.  Co.,  86  Mo.  App. 
447 ;  Collier  v.  Green,  83  Mo.  App.  166 ;  Ford 
V.  Fellows,  34  Mo.  App.  630;  Nelson  v.  Nel- 
son. 30  Mo.  App.  184. 

Montana. —  Milligan  v.  Cuff,  14  Mont.  366, 
36  Pac.  455. 

South  Dakota. —  Torrey  v.  Berke,  11  S.  D. 
155,  76  N.  W.  302. 

Tenos.— Gulledge  v.  White,  73  Tex.  498, 
11  S.  W.  527;  Richardson  v.  Westmoreland, 
(App.  1892)  19  S.  W.  432. 


See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  37. 

81.  Alabama. —  Bailey  v.  Blackpher  Co., 
(1904)  37  So.  827;  Black  v.  Tennessee  Coal,, 
etc.,  Co.,  93  Ala.  109,  9  So.  537;  Turnley 
V.  Hanna,  82  Ala.  139,  2  So.  483;  Bohannon 
V.  State,  73  Ala.  47;  Stovall  v.  Fowler,  72' 
Ala.  77. 

Colorado. —  Jenkins  v.  Tynon,  1  Colo.  App.. 
133,  27  Pac.  893. 

Illinois. —  Hardisty  v.  Glenn,  32  111.  62;. 
Brooks  V.  Bruin,  18  111.  539. 

Iowa. —  Langworthy  v.  Myers,  4  Iowa  18. 

Kentucky. —  Boyce  v.  Blake,  2  Dana  127 ; 
Vanhorne  v.  Tilley,  1  T.  B.  Mon.  50;  Wall  v.. 
Nelson,  3  Litt.  395;  Howard  v.  Whitaker,  61 
S.  W.  355,  22  Ky.  L.  Rep.  1775. 

Mississippi. —  Seals  v.  Williams,  80  Miss^ 
234,  31  So.  707,  92  Am.  St.  Rep.  601. 

Missouri. —  Powell  v.  Davis,  54  Mo.  315; 
Prewitt  V.  Burnett,  46  Mo.  372;  McCartney- 
V.  Alderson,  45  Mo.  35;  Kennedy  v.  Prueitt, 
24  Mo.  App.  414. 

Tennessee. —  Mansfield  v.  Northcut,  ( Sup^ 
1904)   80  S.  W.  437. 

Virginia. —  Fore  v.  Campbell,  82  Va.  808,. 
1  S.  E.  108;  dinger  v.  Shepherd,  12  Gratt. 
462. 

West  Virginia. —  Duff  v.  Good,  24  W.  Va. 
682;  Mitchell  v.  Carder,  21  W.  Va.  277; 
Moore  v.  Douglass,  14  W.  Va.  708. 

Facts  constituting  actual  or  constructive 
possession. —  Where  plaintiff,  in  an  action  of 
forcible  entry  for  the  front  of  a  town  lot, 
proved  that  he  had  a  small  house  in  the  rear 
of  it,  it  was  held  to  be  sufficient  to  warrant 
the  jury  in  finding  an  actual  possession  of 
the  whole  lot.  O'Callaghan  v.  Booth,  6  Cal. 
63.  An  entry  on  a  tract  of  land,  with  an 
intention  to  take  possession  of  the  whole,  by 
a  person  having  a  legal  right  thus  to  enter, 
will  give  a  constructive  possession  of  at  least 
so  much  of  the  entire  tract  as  was  not  actu- 
ally inclosed  by  the  person  on  whose  pos- 
session the  entry  was  made.  Stith  v.  Jonea,  7 
Dana  (Ky.)  433.  An  entry  upon  a  tract  of 
land  while  it  is  vacant,  but  designated  by  a 
marked  boundary  by  a  party  who  claims  and 
intends  to  take  possession  of  the  tract,  gives 
him  a  constructive  possession  in  fact  of  the 
whole  tract.  Stith  v.  Jones,  7  Dana  (Ky.) 
433.  Where  one  purchases  and  has  his  linea 
run,  and  takes  possession  only  to  the  lines, 
although  an  error  is  made  in  not  running  the 
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to  give  biin  any  standing  at  all  in  court,  and  no  constructive  advantage  should  be 
given  him.^ 

(ii)  Actual  Residence  on  Premises  Not  Necessary.  Actual  pedis 
possessio  or  residence  on  the  premises  at  the  time  of  the  forcible  entry  cona- 
plained  of  is  not  essential  to  the  maintenance  of  the  action."'  The  possession  to 
which  this  summary  remedy  applies  is  not  confined  to  the  pedis  possessio  or 
actual  inclosure  of  the  occupant.  It  applies  to  any  possession  which  is  sufficient 
to  sustain  an  action  of  trespass,^  and  may  apply  in  a  case  where  trespass  will  not 
lie,  as  against  the  owner  of  land  who  may  defend  against  an  action  of  trespass  by 
the  plea  of  liherum  tenementum.^  The  owner  is  not  bound  to  be  continually  on 
his  land  either  in  person  or  by  agent,  or  to  station  his  servants  there  to  keep 
intruders  away.  An  entry  coupled  with  such  acts  of  ownership  as  clearly  indicate 
his  intention  to  take  and  hold  permanent  possession  will  be  sufficient  to  enable 
him  to  maintain  this  form  of  action  to  repel  an  unlawful  intrusion.'* 

(hi)  Inclosure  and  Other  Acts  of  Dominion.    A  sufficient  inclosure  is  of 


lines  far  enough  to  include  the  quantity  con- 
"veyed,  he  cannot,  without  a  subsequent  entry, 
maintain  forcible'  entry  against  one  who 
enters  between  the  lines.  Hoskins  v.  Cox,  2 
B.  Mon.  (Ky.)   306. 

Interference  of  grants. —  A  person  claim- 
ing under  a  junior  grant,  interfering  with  an 
elder  grant,  cannot,  by  settling  or  entering 
upon  his  land  outside  of  the  interference,  gain 
the  possession  of  that  which  is  included  within 
the  elder  grant.  Pogue  v.  McKee,  3  A.  K. 
Marsh.  (Ky.)  127.  Where  grants  of  land 
interfere,  the  entry  of  a  party  under  the 
elder  grant,  with  intent  of  taking  possession 
of  the  whole  grant,  will  give  him  a  construc- 
tive possession  of  any  land  covered  by  the 
junior  grant  not  in  actual  adverse  posses- 
sion. Wilson  V.  Stivers,  4  Dana  (Ky.)  634. 
If  one  having  the  elder  legal  title  enters  upon 
land  with  the  intention  of  taking  possession 
to  the  boundary  of  his  deed,  he  is  in  posses- 
sion to  that  extent,  although  one  be  in  pos- 
session outside  of  the  interference.  Grughler 
V.  Wheeler,  12  B.  Mon.    (Ky.)    183. 

Where  a  tract  of  land  lies  in  two  counties, 
there  must  be  an  entry  in  each  county  to  give 
a  possession  of  the  whole.  Consequently  an 
entry  upon  land  in  one  county  and  the  occa- 
sional use  of  timber  from  the  same  survey 
extending  into  another  county  will  not  give 
such  possession  as  to  authorize  the  main- 
taining of  a  writ  of  forcible  entry  and  de- 
tainer. Roberts  v.  Long,  12  B.  Mon.  (Ky.) 
194. 

82.  California. —  McCormick  v.  Sheridan, 
77  Cal.  253,  19  Pac.  419;  Ross  v.  Roadhouse, 
36  Cal.  580;  Cummins  v.  Scott,  20  Cal.  83; 
Preston  v.  Kehoe,  15  Cal.  315. 

Illinois. —  Whitaker  v.  Gautier,  8  111.  443. 

Kentucky. —  Stith  v.  Jones,  7  Dana  433. 

Missouri. —  Bradley  v.  West,  60  Mo.  33 ; 
Harris  v.  Turner,  46  Mo.  438;  Paekwood  v. 
Thorp,  8  Mo.  636;  Kincaid  v.  Logue,  7  Mo. 
166;  Kennedy  v.  Prueitt,  24  Mo.  App.  414. 

Texas. —  Heironimus  v.  Duncan,  11  Tex. 
Civ.  App.  610,  33  S.  W.  287. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"   §   7. 

83.  California. —  Porter  i;.  Murray,  (1886) 
12  Pac.  425. 
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/ZKwois.— Muller  v.  Balke,  167  111.  150,  47 
N.  E.  355;  Coleman  v.  Billings,  89  111.  183; 
Spurck  V.  Forsyth,  40  111.  438. 

Missouri. —  Walser  v.  Graham,  60  Mo.  App. 
323. 

New  York.—  People  v.  Field,  52  Barb.  198. 

Tennessee. —  Hopkins  v.  Calloway,  3  Sneed 
11. 

West  Virginia. — •  Chancey  v.  Smith,  25 
W.  Va.  404,  52  Am.  Rep.  217. 

Whether  the  person  in  possession  is  present 
or  absent  at  the  time  of  the  entry  is  imma- 
terial. Ely  t.  Yore,  71  Cal.  130,  11  Pac. 
868. 

84.  Phelps  V.  Randolph,  147  111.  335,  35 
N.  E.  243;  dinger  v.  Shepherd,  12  Gratt. 
(Va.)  462;  Duff  v.  Good,  24  W.  Va.  682. 

85.  Clements  v.  Hays,  76  Ala.  280;  Phelps 
V.  Randolph,  147  111.  335,  35  N.  E.  243; 
Ft.  Dearborn  Lodge  v.  Klein,  115  111.  177,  3 
N.  E.  272,  56  Am.  Rep.  133;  Hyatt  v.  Wood, 
4  Johns.  (N.  Y.)  150,  4  Am.  Dec.  258; 
dinger  v.  Shepherd,  12  Gratt.    (Va.)   462. 

86.  Alabama. —  Ladd  v.  Dubroca,  45  Ala. 
421. 

California. —  Lasserot  v.  Gamble,  (1896) 
46  Pac.  917;  Giddings  v.  '76  Land,  etc.,  Co., 
83  Cal.  66,  23  Pac.  196;  Gray  v.  Collins,  42 
Cal.  152 ;  Wilson  v.  Shackelford,  41  Cal.  630 ; 
Shelby  v.  Houston,  38  Cal.  410;  Hussey  v. 
McDermott,  23  Cal.  413. 

Colorado. —  Potts  r.  Magnes,  17  Colo.  364, 
30  Pac.  58. 

Iowa. — -Langworthy  v.  Myers,  4  Iowa  18. 

Kentucky. —  Haley  v.  Palmer,  9  Dana  320. 

Mississippi. —  Wilson  v.  Pugh,  32  Miss.  196. 

Missouri. —  Bradley  v.  West,  60  Mo.  59; 
Miller  v.  Northup,  49  Mo.  397;  Prewitt  v. 
Burnett,  46  Mo.  372;  McCartney  v.  Alderson, 
45  Mo.  35;  Bartlett  v.  Daper,  23  Mo.  407; 
Warren  v.  Ritter,  11  Mo.  354;  Hoffstetter  v. 
Blattner,  8  Mo.  276;  Keen  v.  Schweigler,  70 
Mo.  App.  409 ;  Hinniger  v.  Trax,  67  Mo.  App. 
521;  Meriwether  v.  Howe,  48  Mo.  App.  148; 
Willis  V.  Stevens,  24  Mo.  App.  494. 

Nebraska. —  Galligher  v.  Council,  35  Nebr. 
517,  53  N.  W.  383. 

Oregon. —  Taylor  v.  Scott,  10  Oreg.  483. 

Texas. —  Lewis  v.  Yoakum,  (Civ.  App. 
1895)    32  S.  W.  237. 
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itself  a  means  of  taking  and  holding  actual  possession  of  land  without  residence, 
cultivation,  or  other  acts  of  dominion  over  it."  But  fences  are  not  the  only 
means  of  taking  possession.  There  may  be  an  actual  possession  without  fences 
or  inclosures  of  any  kind.^  Such  acts  of  ownership  as  are  usually  exercised  by 
owners  over  land  on  which  they  do  not  reside  are  sufficient  to  warrant  a  finding 
of  actual  possession.*' 


West  Virginia. —  Mitchell  v.  Carder,  21 
W.  Va.  277. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  43  et  seq. 

Possession  a  mere  sham. —  The  fact  that 
plaintiflf's  possession  was  not  taken  in  good 
faith  for  the  purpose  of  occupation,  but  was 
a  mere  sham  and  pretense,  will  defeat  an 
action  of  forcible  entry.  De  Graw  v.  Prior, 
60  Mo.  56;  Buck  v.  Endicott,  103  Mo.  App. 
248,  77  S.  W.  85. 

87.  Goodrich  v.  Van  Landigham,  46  Cal. 
601;  Allen  v.  Tobias,  77  111.  169;  King  v. 
St.  Louis  Gaslight  Co.,  34  Mo.  34,  84  Am. 
Dec.  68;  Winn  v.  McKennon,  (Tex.  Civ.  App. 
1897)   39  S.  W.  965. 

A  natural  barrier,  such  as  a  deep  stream, 
a  precipitous  cliflf,  the  shore  of  the  ocean, 
and  the  like,  will  serve  as  a  portion  of  an 
inclosure  of  land  and  render  a  fence  un- 
necessary in  order  to  constitute  possession. 
Conroy  v.  Duane,  45  Cal.  597.  To  the  same 
effect  see  Hammond  v.  Doty,  184  111.  246,  56 
N.  E.  371   [affirming  84  111.  App.  19]. 

Removal  of  fence  soon  after  erection. — 
On  or  about  the  day  defendant  began  to  use 
lots  that  had  been  vacant  a  long  time  as  a 
stone  yard,  plaintiffs  erected  about  them  a 
fence,  which  was  within  forty-eight  hours 
removed  and  another  fence  built  by  defend- 
ants. It  was  held  that  the  building  of  the 
fence  by  plaintiffs  was  not  such  a  possession 
as  would  support  an  action  for  forcible  entry 
and  detainer.     Dyer  v.  Eeitz,  14  Mo.  App.  45. 

88.  McCormick  v.  Sheridan,  77  Cal.  253, 
19  Pac.  419;  Goodrich  v.  Van  Landigham,  46 
Cal.  601;  Hassett  v.  Johnson,  48  111.  68; 
Geoghegan  v.  Turner,  82  S.  W.  244,  26  Ky. 
L.  Rep.  537;  Howard  v.  Whitaker,  61  S.  W. 
355,  22  Ky.  L.  Rep.  1775.  To  constitute  the 
peaceable  and  actual  possession  of  agricul- 
tural land,  it  is  not  absolutely  necessary  that 
the  land  be  inclosed,  but  if  not  inclosed, 
it  must  appear  that  plaintiff  has  exercised 
exclusive  dominion  and  control  over  that  por- 
tion of  land  of  which  defendant  took  pos- 
session. McCormick  v.  Sheridan,  supra. 
Plaintiff  may  show  an  actual  possession  with- 
out the  lot's  being  inclosed  with  a  fence, 
as  if  another  person  by  his  permission  was 
using  the  ground  at  the  time  of  the  alleged 
unlawful  entry  in  piling  wood  and  lumber  on 
it  in  such  a  manner  as  would  naturally  ap- 
prise the  public  that  he  was  in  the  actual 
clear  and  visible  possession  thereof,  this 
would  be  the  possession  of  plaintiff  and 
would  entitle  him  to  maintain  the  action. 
Hassett  v.  Johnson,  supra.  It  does  not  re- 
quire actual  pedis  possessio  in  all  cases  to 
support  the  action  of  forcible  entry  and  de- 
tainer. The  actual  possession  may  exist  by 
proof  of  something  short  of  an  actual  resi- 


dence on  the  land  or  inclosing  it  by  a  fence, 
as  in  case  of  a  wood  lot  uninclosed  but  used 
as  an  adjunct  to  a  farm  from  which  the  lat- 
ter is  supplied  with  timber,  wood,  and  rails. 
Pearson  v.  Herr,  53  111.  144. 

A  common  inclosure  of  a  number  of  fields 
owned  by  different  parties  and  pastured  in 
common  will  not  destroy  such  an  actual  pos- 
session of  either  field  as  to  defeat  the  action, 
Wylie  V.  Waddell,  52  Mo.  App.  266. 

89.  Hubbard  v.  Kiddo,  87  111.  578;  Lang- 
worthy  V.  Myers,  4  Iowa  18;  Power  v.  Taze- 
wells,  25  Gratt.   (Va.)  786. 

Illustrations  of  rule. —  The  possession  by 
plaintiff  of  a  lot  immediately  adjoining  the 
lot  on  which  he  lived,  and  cultivated  by  him, 
and  occupied  by  his  stable,  was  held  to  be 
sufficient  to  enable  him  to  maintain  an  ac- 
tion of  forcible  entry  and  detainer,  although 
the  exterior  lines  of  the  lot  were  not  sub- 
stantially fenced.  Valencia  v.  Couch,  32  Cal. 
339.  91  Am.  Dec.  589.  Where  the  land  is 
used  in  the  same  manner  that  owners  of 
lands  of  a  like  character  in  the  neighbor- 
hood commonly  use  them,  the  fact  that  it  is 
not  inclosed  is  immaterial.  Giddings  v.  '76 
Land,  etc.,  Co.,  83  Cal.  96,  23  Pac.  196.  One 
in  the  possession  of  land  using  it  for  pas- 
ture is  entitled  to  protection  against  in- 
truders the  same  as  though  he  resided  upon 
the  land,  and  any  entry  in  his  absence  and 
against  his  will  is  regarded  as  forcible  and 
in  violation  of  the  statute.  Hammond  v. 
Doty,  184  111.  246,  56  N.  E.  371  [affirming 
84  111.  App.  19].  One  who  has  gone  into 
peaceable  occupancy  of  land  as  a  tenant,  re- 
paired fences,  plowed,  sown  a  crop,  and 
nailed  up  doors  and  windows  of  the  house, 
thereby  exercising  the  usual  acts  of  dominion 
and  control,  is  in  actual  possession  and  may 
maintain  unlawful  detainer  against  an  in- 
truder, although  he  lives  on  an  adjoining 
tract  of  land.  Scott  v.  AUenbaugh,  50  Mo. 
App.  130.  A  survey  by  a  claimant  of  a  lot 
of  land,  the  staking  off  of  the  corners  and 
putting  up  of  boards  with  the  inscription 
"  keep  out "  and  piling  lumber  upon  it,  and 
the  grading  of  it  for  building  purposes,  is 
such  a  possession  of  it  as  will  enable  him 
to  maintain  an  action  of  forcible  entry  and 
detainer  against  ■  an  adverse  claimant  who 
suddenly  interrupts  the  possession.  St.  Louis 
Agricultural,  etc.,  Assoc,  v.  Reinecke,  21  Mo. 
App.  478. 

Payment  of  taxes. — Mere  payment  of  taxes 
does  not  show  actual  possession  of  the  prem- 
ises taxed.  McCartney  v.  McMuUen,  38  111. 
237;  Miller  v.  Northup,  49  Mo.  397.  See 
also  McCartney  v.  Alderson,  45  Mo.  35. 

Cutting  timber. — The  mere  entry  upon  land 
and  cutting  timber  is  not  of  itself  sufficient 
possession  to  sustain  the  action  ot  forcible 
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(iv)  Possession  Without  Right.  A  bare  possession  without  right,  if 
unlawfully  invaded  by  force,  will  be  protected  and  restored,*"  even  against  the 
owner  or  lessee  of  the  premises  who  is  legally  entitled  to  possession,  if  plaintiff 
was  in  actual  possession  at  the  time  of  the  forcible  ouster,''  and  it  is  no  defense 
tliat  his  own  possession  originated  in  force.'*  Any  peaceable  possession  is  a  legal 
possesssion  as  against  a  wrong-doer  who  forcibly  ejects  the  occupant. ' 

(v)  Scrambling  or  Interrupted  Possession.  The  action  for  forcible 
entry  and  detainer  cannot  be  maintained  on  a  mere  scrambling  or  interrupted 
possession.  Plaintiff's  prior  possession  must  have  been  actual,  peaceable,  and 
exclusive.**    It  is  very  well  settled  that  a  mere  trespasser   upon  land  cannot 


entry  and  detainer  (Wilson  v.  Stivers,  4 
Dana  (Ky.)  634;  Hiunphrey  v.  Jones,  3  T.  B. 
Men.  (Ky.)  261;  Powell  v.  Davis,  54  Mo.  215; 
Bell  V.  Cowan,  34  Mo.  251.  See  also  Chessen 
V.  Harrelson,  119  Ala.  435,  24  So.  716) ;  but 
in  connection  with  other  circumstances,  it 
may  form  a  very  material  length  in  the  chain 
of  evidence   (Powell  v.  Davis,  supra). 

Stock  ranging  over  uninclosed  lands  is  not 
evidence  of  such  a  possession  of  any  specific 
portion  of  such  lands  in  the  owner  of  the 
stock  as  will  enable  him  to  maintain  this 
action.     Buel  v.  Frazier,  38  Cal.  693. 

Plowing  small  portion  of  land. —  In  an  ac- 
tion of  forcible  entry  and  detainer,  proof  that 
plaintiif  entered  upon  the  land  and  plowed  a 
few  furrows  across  a  portion  of  it  does  not 
make  out  such  a  case  of  actual  possession 
on  his  part  as  to  warrant  a  verdict  in  hia 
favor.  Something  more  is  necessary  showing 
an  intention  to  possess,  accompanied  by  acts 
indicative  of  that  purpose.  Edwards  v.  Gary, 
60  Mo.  572. 

90.  Arkansas. —  Logan  v.  Lee,  53  Ark.  94, 

13  S.  W.  422;  Johnson  v.  West,  41  Ark.  535; 
McGuire  v.  Cook,  13  Ark.  448. 

Florida.—  Greeley  v.  Spratt,  19  Fla.  644. 

Illinois. —  Pratt  v.  Stone,  10  111.  App.  633. 

loiva. —  Emsley  v.  Bennett,  37  Iowa  15. 

Kentucky. —  Chiles  v.  Stephens,  3  A.  K. 
Marsh.  340. 

Missouri. —  Harris  v.  Turner,  46  Mo.  438; 
King  V.  St.  Louis  Gaslight  Co.,  34  Mo.  34,  81 
Am.  Dec.  68;  Wamsganz  v.  Wolff,  86  Mo. 
App.  205;  Grain  v.  Murry,  76  Mo.  App.  548. 

New  York. —  People  v.  Fields,  1  Lans.  222 ; 
People  V.  Carter,  29  Barb.  308 ;  Cain  v.  Flood, 

14  N.  Y.  Suppl.  776,  21  N.  Y.  Civ.  Proc.  116 
[affirmed  on  opinion  below  in  138  N.  Y.  639, 
34  N.  E.  512];  Carter  v.  Newbold,  7  How. 
Pr.  166. 

The  fact  that  the  land  in  controversy  is  a 
part  of  the  public  domain  is  no  defense.  Cun- 
ningham V.  Green,  3  Ala.  127;  Pettijohn  v. 
Akers,  6  Yerg.  (Tenn.)  448;  dinger  v.  Shep- 
herd, 12  Gratt.   (Va.)  462. 

91.  California. —  Brown  v.  Perry,  38  Cal. 
23. 

Kansas. —  Peyton  v.  Peyton,  34  Kan.  624, 
9  Pac.  479;  Burdette  v.  Gorgan,  27  Kan. 
275;  Conaway  v.  Gore,  27  Kan.  122;  Camp- 
bell V.  Coonradt,  22  Kan.  704. 

Missouri. —  Wamsganz  v.  Wolff,  86  Mo. 
App.  205. 

Nebraska. —  Brown  v.  Feagins,  37  Nebr. 
256,  55  N.  W.  1048. 
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West  Virginia. —  Mitchell  v.  Carder,  21 
W.  Va.  277. 

United  States. —  Iron  Mountain,  etc.,  R. 
Co.  V.  Johnson,  119  U.  S.  608,  7  S.  Ct.  339, 
30  L.  ed.  504. 

92.  Greeley  v.  Spratt,  19  Fla.  644;  Cain 
V.  Flood,  14  N.  Y.  Suppl.  776,  21  N.  Y.  Civ. 
Proc.  116  [affirmed  in  138  N.  Y.  639,  34  ST.  E. 
512]. 

Duration  of  possession. —  No  time  is  fixed 
by  law  during  which  plaintiff's  actual  and 
peaceable  possession  must  have  continued. 
Cain  V.  Flood,  14  N.  Y.  Suppl.  776,  21  N.  Y. 
Civ.  Proc.  116  [affirmed  in  138  N.  Y.  639,  34 
N.  E.  512]. 

93.  Arkansas. —  Fowler  v.  Knight,  10  Ark. 
43 ;  Thorn  v.  Reed,  1  Ark.  480. 

Kansas. —  Campbell  v.  Coonradt,  22  Kan. 
704. 

Missouri. —  Sitton  v.  Sapp,  62  Mo.  App. 
197. 

Tennessee. —  Pettyjohn  v.  Akers,  6  Yerg. 
448. 

Virginia. —  Mears  v.  Dexter,  86  Va.  828,  11 
S.  E.  538;  Fore  v.  Campbell,  82  Va.  808,  1 
S.  E.  180;  Davis  v.  Mayo,  82  Va.  97;  Power 
V.  Tazewells,  25  Gratt.  786;  dinger  v.  Shep- 
herd, 12  Gratt.  462. 

Possession  acquired  by  stealth. —  Peaceful 
possession  cannot  be  based  on  a  nocturnal 
entry  upon  the  premises  used  and  improved 
at  the  time,  and  for  several  months  previous 
under  a  claim  of  title  with  the  intruder's 
knowledge.     Newton  v.  Doyle,  38  Mich.  645. 

94.  Alabama. —  Wray  v.  Taylor,  56  Ala. 
188. 

Arkansas. —  Johnson  v.  West,  41  Ark.  535; 
Anderson  v.  Mills,  40  Ark.  192. 

California. —  Castro  v.  Tewksbury,  69  Cal. 
562,  11  Pac.  339;  Hoag  v.  Pierce,  28  Cal.  187; 
House  V.  Keiser,  8  Cal.  499. 

Illinois. —  Stevenson  v.  Morrissey,  22  111. 
App.  258. 

Kansas. —  Coonradt  v.  Campbell,  25  Kan. 
227. 

Mississippi. —  Blake  v.  McCray,  65  Miss. 
443,  4  So.  339;  Benjamin  v.  Reach,  65  Miss. 
347,  3  So.  657. 

Missouri. —  Keen  V.  Schweigler,  70  Mo. 
App.  409. 

Pennsylvania. —  Com.  v.  Prison  Keeper,  1 
Ashm.  140;  Com.  v.  Conway,  1  Brewst.  509. 

West  Virginia. —  Hays  v.  Altizer,  24  W.  Va. 
505. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  441. 
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maintain  this  action,  althougli  he  may  have  been  forcibly  removed  from  the 
premises.'' 

(vi)  PossusaioiT  BT  Agent  ob  Servant.  One  in  possession  of  property 
by  an  agent  or  servant  may  maintain  an  action  of  forcible  entry  and  detainer  in 
his  own  narne.'^  An  agent  in  custody  of  property  cannot,  however,  maintain  the 
action  in  his  own  name,  his  possession  being  that  of  his  principal.''  But  it  has 
been  held  that  where  the  owner  of  land  permits  another  to  occupy  it  and  take 
care  of  it  without  any  lease  or  agreement  to  pay  rent,  the  occupant  is  a  tenant  at 
will  and  has  such  possession  and  interest  as  will  enable  him  to  maintain  forcible 
entry  and  detainer  in  his  own  name.'^ 

e.  Abandonment.  It  is  a  good  defense  that  plaintiff  voluntarily  abandoned 
the  possession  of  the  premises  in  controversy  before  the  entry  complained  of. 
This,  however,  is  a  question  of  intention  and  not  a  question  of  time,  except  so 
far  as  the  jury  are  entitled  to  consider  lapse  of  time  in  connection  with  all  the 
other  facts  and  circumstances  tending  to  show  claim  or  non-claim  on  the  part  of 
plaintiii.  It  must  be  made  to  appear  that  he  relinquished  possession  without  any 
intention  of  returning  or  making  further  use  of  the  premises.'' 


Where  two  parties  are  struggling  for  pos- 
session of  unimproved  lands,  neither  can 
maintain  an  action  of  forcible  entry  and  de- 
tainer against  the  other,  until  he  has  ac- 
quired an  actual  possession  which  has  ripened 
into  peaceable  occupation.  VoU  v.  Butler,  49 
Cal.  74. 

Possession  contested  in  court. —  In  order  to 
maintain  an  action  of  forcible  entry  and  de- 
tainer, actual  and  peaceable  possession  by 
plaintiff  at  the  time  of  the  entry  complained 
of,  although  contested  in  court,  is  sufficient. 
This  is  not  a  scrambling  possession,  that  be- 
ing a  struggle  for  possession  on  the  land 
itself.     Spiers  v.  Duane,  54  Cal.  176. 

95.  Arkansas. —  Anderson  v.  Mills,  40  Ark. 
192. 

Illinois. —  Cox  v.  Cunningham,  .77  111.  545. 

Indiana. —  Berry  v.  Hubbard,  5  Ind.  App. 
401,  32  N.  E.  331. 

Kentucky. —  Haley  v.  Palmer,  9  Dana  320. 

Massachusetts. —  Lawton  v.  Savage,  136 
Mass.  Ill;  Hodgkins  v.  Price,  132  Mass.  196. 

Michigan. —  Harrington  v.  Scott,  1  Mich. 
17. 

South  Dakota. —  Torrey  v.  Berke,  11  S.  D. 
155,  76  N.  W.  302. 

Utah. —  Brooks  v.  Warren,  5  Utah  118,  13 
Pao.  175. 

Vermont. —  Whittaker  v.  Perry,  38  Vt.  107. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  441. 

Illustration. —  Where  a  defendant  was  in 
the  quiet  and  peaceful  possession  by  his 
tenants  of  an  estate  and  plaintiff  had  by 
force  and  in  violation  of  the  rights  of  those 
in  possession  gained  a  temporary  foothold 
therein  during  the  night  from  which  he  was 
ejected  upon  the  arrival  of  the  tenants  in  the 
morning,  he  had  acquired  no  possession  for 
the  disturbance  of  which  he  was  entitled  to 
maintain  the  process  of  forcible  entry.  Hodg- 
Wns  V.  Price,  132  Mass.  196. 

Reason  for  rule. —  If  those  who  are  ejected 
by  force  may  maintain  this  process  to  restore 
themselves  to  the  possession  of  which  they 
were  wrongfully  deprived,  it  would  be  absurd 
that  those  who  have  forcibly  ejected  them 


should  when  they  are  themselves  ejected  be 
able  to  use  this  process  to  restore  themselves 
to  a  possession  which  they  had  wrongfully 
and  forcibly  gained.  Lawton  v.  Savage,  136 
Mass.  111. 

96.  Arkansas. —  Logen  v.  Lee,  53  Ark.  94, 
13  S.  W.  422. 

California. —  Minturn  v.  Burr,  16  Cal.  107; 
Moore  v.  Goslin,  5  Cal.  266. 

Colorado. —  Potts  v.  Magnes,  17  Colo.  364, 
30  Pac.  58. 

Indiana. —  Bell  v.  Longworth,  6  Ind.  273. 

Kansas. —  Burdette  v.  Corgan,  27  Kan.  275. 

Kentucky. —  Kercheval  v.  Ambler,  4  Dana 
166. 

Missouri. —  De  Graw  v.  Prior,  53  Mo.  313; 
Coolbaugh  v.  Porter,  33  Mo.  App.  548. 

Utah. —  Hyndman  v.  Stowe,  9  Utah  23,  33 
Pac.  227. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  50. 

Where  plaintiff's  agent  became  tenant  im- 
mediately upon  taking  possession  for  plain- 
tiff, plaintiff  may  still  maintain  a  warrant 
for  forcible  entry  as  to  that  portion  not  oc- 
cupied by  the  agent  as  such  tenant.  Higgin- 
botham  v.  Higginbotham,  10  B.  Mon.  (Ky.) 
369. 

The  actual  personal  presence  of  the  em- 
ployer is  not  required  to  constitute  possession 
in  him.  The  employee's  possession  is  that 
of  the  employer.  Baker  v.  Dickson,  62  Cal. 
19. 

97.  Mitchell  v.  Davis,  20  Cal.  45;  Min- 
turn V.  Burr,  16  Cal.  107. 

98.  House  v.  Camp,  32  Ala.  541;  Jones 
t:  Shay,  50  Cal.  508;  Bmsley  v.  Bennett,  37 
Iowa  15. 

99.  California. —  Laird  v.  Waterford,  50 
Cal.  315;  Moon  v.  Rollins,  36  Cal.  333,  95 
Am.  Dec.  181;  St.  John  v.  Kidd,  26  Cal.  263; 
Richardson  v.  McNulty,  24  Cal.  339;  Keane 
V.  Cannovan,  21  Cal.  291,  82  Am.  Dec.  738; 
Waring  v.  Crow,  11  Cal.  366. 

Illinois. —  Knight  v.  Knight,  3  111.  App. 
206. 

Kentucky. —  McCracken  v.  Woodfork,  3 
A.  K.  Marsh.  524. 
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3.  Force  —  a.  Necessity  For  Force  —  (i)  TffE  Qenemal  Utile.  Force,  either 
actually  applied  or  justly  to  be  feared  from  the  conduct  of  defendant,  is  essential 
to  support  an  action  for  forcible  entry  and  detainer.^  This  being  true,  if  a  per- 
son entitled  to  possession  enters  peaceably,  lie  is  not  liable  to  this  action ; '  and 


Massachusetts. —  Hodgkins  v.  Price,  132 
Mass.  196. 

Missouri. —  De  Graw  v.  Prior,  60  Mo.  56; 
Powell  V.  Davis,  54  Mo.  315;  De  Graw  v. 
Prior,  53  Mo.  313. 

Tennessee. —  Hopkins  v.  Calloway,  3  Sneed 
11. 

West  Virginia. —  Mitchell  v.  Carder,  21 
W.  Va.  277. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §§  48,  49. 

A  mere  temporary  absence  is  not  an  aban- 
donment, and  the  actual  possession  continues 
in  the  person  so  absent  so  as  to  enable  him 
to  maintain  an  action  of  forcible  entry  and 
detainer  against  those  who  take  possession 
during  such  absence.  Giddings  v.  '76  Land, 
etc.,  Co.,  83  Cal.  96,  23  Pae.  196;  Leroux  v. 
Murdock,  51  Cal.  541 ;  De  Graw  v.  Prior,  53 
Mo.  313;  Lewis  v.  Yoakum,  {Tex.  Civ.  App. 
1895)   32  S.  W.  237. 

One's  mere  removal  of  his  goods  from  the 
premises  has  been  held  not  to  constitute  an 
abandonment  of  his  possession,  and  if  such 
possession  be  lawful,  although  only  that  of 
tenancy  by  sufferance,  he  may  maintain  an 
action  of  forcible  entry  against  any  party 
entering  against  his  will.  Knight  v.  Knight, 
3  111.  App.  206. 

The  fact  that  one's  fence  is  swept  away  by 
high  water  does  not  of  necessity  cause  him 
to  lose  his  possession.  If  he  does  anything 
indicating  his  intention  to  hold  possession  it 
will  be  sufficient  to  give  him  actual  posses- 
sion. King  V.  St.  Louis  Gaslight  Co.,  34  Mo. 
34,  81  Am.  Dec.  68. 

Disclaimer  before  entry. —  A  disclaimer  by 
a  tenant  to  persons  who  have  made  an  unlaw- 
ful entry  on  lands  occupied  by  him  will  con- 
stitute a  defense  to  an  action  of  forcible  entry 
and  detainer  brought  by  him.  Dudlev  v.  Lee, 
39  111.  339.  Compare  Hardisty  v.  Glenn,  32 
HI.  62. 

Abandonment  caused  by  fear  of  violence. — 
Where  the  evidence  showed  that  defendant 
was  driven  off  premises  by  plaintiff,  and  that 
plaintiff  afterward  abandoned  the  same  for 
fear  of  defendant's  future  behavior,  and  there 
was  no  showing  that  defendant  ever  returned 
to  such  premises,  or  had  possession  thereof 
when  plaintiff  brought  suit  for  forcible  entry 
and  detainer,  it  was  held  that  a  demurrer  to 
the  evidence  should  have  been  sustained. 
Esch  V.  Hirning,  80  Mo.  App.  570. 

1.  Alabama. —  Walters  v.  Rogers,  9  Ala. 
834;  Botts  v.  Armstrong,  8  Port.  57. 

Arkansas. —  Towell  v.  Etter,  69  Ark.  34,  59 
S.  W.  1096,  63  S.  W.  53;  Hall  v.  Trucks,  38 
Ark.  257;  Smith  v.  Lafferry,  27  Ark.  46; 
McGuire  v.  Cook,  13  Ark.  448  [overruling 
Fowler  v.  Knight,  10  Ark.  43]. 

California. —  Buel  v.  Frazier,  38  Cal.  693; 
Moore  v.  Goslin,  5  Cal.  266;  Frazier  v.  Han- 
Ion,  5  Cal.  156. 

[IV.  A.  3.  a,  (i)] 


Georgia. —  Lott  v.  Peterson,  95  Ga.  516,  20 
S.  E.  275;  Coker  v.  McKinney,  68  Ga.  289; 
Stuckey  v.  Carleton,  66  Ga.  215;  Curry  v. 
Hendry,  46  Ga.  631. 

Indiana. —  Archey  v.  Knight,  61  Ind.  311; 
O'Connell  v.  Gillespie,  17  Ind.  459. 

Indian  Territory. —  Riley  v.  Catron,  (1902) 
69  S.  W.  908. 

Michigan. —  Richter  v.  Cordes,  100  Mich. 
278,  58  N.  W.  1110;  Appleton  v.  Bushkirk,  67 
Mich.  407,  34  N.  W.  708;  Marsh  v.  Bristol,  65 
Mich.  378,  32  N.  W.  645;  Davis  v.  Ingersoll, 
2  Dougl.  372;  Latimer  v.  Woodward,  2  DougU 
368. 

Minnesota. —  Davis  v.  Woodward,  19  Minn. 
174. 

Montana. —  Parks  v.  Barkley,  1  Mont.  514. 

"Nevada. —  Lachman  v.  Barnett,  18  Nev. 
269,  3  Pao.  38.  See  also  Peacock  v.  Leonard, 
8  Nev.  84. 

New  Mexico. —  Romero  v.  Gozales,  3  N.  M. 
35,  1  Pac.  171. 

New  Torfc.— Pharis  v.  Gere,  110  N.  Y.  336, 
18  N.  E.  135,  1  L.  R.  A.  270  (mere  words  in- 
sufficient to  support  action)  ;  Mullen  v.  Co- 
nyngham,  56  N.  Y.  Suppl.  196. 

Ohio.—  Yager  v.  Wilber,  8  Ohio  398. 

Oregon. —  Taylor  v.  Scott,  10  Oreg.  483. 

England. —  See  Lows  v.  Telford,  1  App.  Cas. 
414,  13  Cox  C.  C.  226,  45  L.  J.  Exch.  613,  35 
L.  T.  Rep.  N.  S.  69. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §§  6,  24. 

Subsequent  acts  of  force  cannot  convert  a 
quiet,  peaceable  entry  into  a  forcible  entry. 
Schmidberger  v.  Bloner,  66  Hun  (N.  Y.)  527, 
21  N.  Y.  Suppl.  481;  Tiachler  v.  Knick,  26 
Misc.  (N.  Y.)  738,  57  N.  Y.  Suppl.  3. 

2.  Arkansas. —  Towell  v.  Etter,  69  Ark.  34, 
59  S.  W.  1096,  63  S.  W.  53. 

Georgia. —  Glower  v.  Maynard,  112  Ga.  340, 
37  S.  E.  370;  Harrell  v.  Holt,  76  Ga.  25. 

Illinois. —  Brooke  v.  O'Boyle,  27  111.  App. 
384. 

Marylarid. —  Manning  v.  Brown,  47  Md. 
506. 

Michigan. —  See  Farmer  v.  Hunter,  45 
Mich.  337,  7  N.  W.  904. 

New  York. —  Bliss  v.  Johnson,  73  N.  Y. 
529;  Wood  v.  Phillips,  43  N.  Y.  152. 

Oregon. —  Smith  v.  Reeder,  21  Oreg.  541,  28 
Pac.  890,  15  L.  R.  A.  172. 

Texas. —  Heironimus  v.  Duncan,  11  Tex. 
Civ.  App.  610,  33  S.  W.  287. 

Vermont. —  Mussey  v.  Scott,  32  Vt.  82. 

Rights  after  taking  peaceable  possession 
of  part  of  premises. —  If  one  who  has  the 
right  to  enter  enters  peaceably  and  unop- 
posed and  gains  possession  of  a  part  of  the 
premises,  he  may  lawfully  take  possession  of 
the  residue  if  it  can  be  done  without  a  breach 
of  the  peace.  Dyer  v.  Chick,  52  Me.  350; 
Mugford  V.  Richardson,  6  Allen  (Mass.)  76, 
83  Am.  Dec.  617. 
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having  gained  possession  peaceably,  lie  may  resist  forcibly  an  attemj)t  by  the 
former  occupant  to  retake  possession.' 

(ii)  Exceptions  to  Rule.  In  some  jurisdictions  the  rule  is  that  to  maintain 
forcible  entry  and  detainer  it  is  not  necessary  that  actual  force  or  violence  be 
nsed  in  taking  possession  of  the  premises,  but  that  any  entry  which  is  against  the 
will  of  the  occupant  is  a  forcible  entry ;  ^  in  others,  one  is  liable  to  an  action  of 
forcible  entry  and  detainer  who  enters  upon  another's  possession  of  realty,  by 
fraud,  strategy,  or  stealth,^  or  in  the  night-time,  or  during  the  temporary  absence 
of  the  occupant.*  So  in  one  state  it  is  sufBcient  to  sustain  the  charge  of  forcible 
detainer  that  the  person  unlawfully  in  possession  refused  to  vacate  the  premises 
on  lawful  notice  so  to  do.' 

b.  Suffleieney  of  Force  —  (i)  In  General.  What  constitutes  force  or  per- 
sonal violence  sufficient  to  sustain  this  action  must  necessarily  depend  upon  the 
terms  of  the  statute  under  which  a  case  is  brought,  and  therefore  the  decisions 
are  not  entirely  harmonious,^  but  the  following  are  the  general  rules  on  the  snb- 


Peaceable  entry  and  subsequent  violence. 
—  If  a  person  who  has  a  legal  right  of  entry 
upon  land  which  is  in  possession  of  a  wrong- 
doer is  allowed  to  entfer  peaceably  through 
the  outer  door  of  a  house  upon  such  land,  it 
is  still  illegal  for  him  to  turn  out  the  wrong- 
doer with  violence.  Edwick  v.  Hawkes,  18 
Ch.  D.  199,  50  L.  J.  Ch.  577,  45  L.  T.  Rep. 
N.  S.  168,  29  Wkly.  Rep.  914. 

3.  Towell  V.  Etter,  69  Ark.  34,  59  S.  W. 
1096,  63  S.  W.  53 ;  Marsh  v.  Bristol,  65  Mich. 
378,  32  N.  W.  645 ;  Bliss  v.  Johnson,  73  N.  Y. 
529.    See  also  Potter  v.  Mercer,  53  Cal.  667. 

4.  Illinois. —  Hammond  v.  Doty,  184  111. 
246,  56  N.  E.  371  [affirming  84  111.  App.  19] ; 
Phelps  V.  Randolph,  147  111.  335,  35  N.  E. 
243  [affirming  45  111.  App.  492,  and  overrul- 
ing Ft.  Dearborn  Lodge  v.  Klein,  115  111. 
177,  3  N.  E.  272,  56  Am.  Rep.  133] ;  Doty  v. 
Burdick,  83  111.  473;  Smith  v.  Hoag,  45  111. 
250;  CroflF  v.  Ballinger,  18  111.  200,  65  Am. 
Dec.  736;  Atkinson  v.  Lester,  2  111.  407; 
Cross  V.  Campbell,  89  111.  App.  489;  Roberts 
V.  McEwen,  81  111.  App.  413;  Coverdaie  v. 
Curry,  48  111.  App.  213;  Parrott  v.  Hodgson, 
46  111.  App.  230.  See  also  Hoffman  v. 
Reichert,  147  111.  274,  35  N.  E.  527,  37  Am. 
St.  R^p.  219  [affirming  31  111.  App.  558]. 
But  s%e  Bloom  v.  Goodner,  1  111.  63,  constru- 
ing the  Illinois  act  of  1819. 

Kentucky. —  In  this  state  the  rule  is  that 
one  who  enters  upon  land  in  the  actual  pos- 
session of  another,  without  his  consent,  com- 
mits a  forcible  entry  (Young  v.  Milward,  109 
Ky.  123,  58  S.  W.  592,  593,  22  Ky.  L.  Rep. 
615, 627 ;  Tucker  v.  Phillips,  2  Mete.  416 ;  Davis 
V.  Lee,  2  B.  Mon.  300;  Swartzwelder  17.  U.  S. 
Bank,  1  J.  J.  Marsh.  38;  Henry  v.  Clark,  4 
Bibb  426;  Brumfield  v.  Reynolds,  4  Bibb 
388.  See  also  Morris  v.  Bowles,  1  Dana  97; 
Sinclair  v.  Saunders,  3  J.  J.  Marsh.  303 ;  Reed 
V.  Rawson,  2  Litt.  189)  ;  but  to  constitute  a 
forcible  detainer  there  must  be  actual  force 
with  strong  hand,  unless  the  parties  stand  in 
the  relation  of  landlord  and  tenant  (Cam- 
mack  V.  Macy,  3  A.  K.  Marsh.  296). 

Mississippi. —  Seals  v.  Williams,  80  Miss. 
234,  31  So.  707,  92  Am.  St.  Rep.  601 ;  Parker 
V.  Eason,  68  Miss.  290,  8  So.  844.  ' 

Missouri. —  De  Graw  v.  Prior,  53  Mo.  313; 


McCartney  v.  Auer,  50  Mo.  395;  Spalding  v. 
Mayhall,  27  Mo.  377;  Wunsch  v.  Gretel,  26 
Mo.  580 ;  Krevet  v.  Meyer,  24  Mo.  107 ;  Cath- 
cart  V.  Walter,  14  Mo.  17;  Warren  v.  Ritter, 
11  Mo.  354;  Tolbert  v.  Hendrick,  77  Mo.  App. 
272  (forcible  entry  need  not  be  against  the 
"expressed"  will  of  plaintiff);  Wylie  v. 
Waddell,  52  Mo.  App.  226 ;  Oakes  v.  Aldridge, 
46  Mo.  App.  11.  See  also  Stewart  v.  Miles, 
80  Mo.  App.  24;  Holden  Bldg.,  etc.,  Assoc,  v. 
Wann,  43  Mo.  App.  640. 

Tennessee. —  In  this  state  it  has  been  held 
that  actual  force  is  not  necessary  to  support 
an  action  of  forcible  entry  and  detainer,  but 
that  the  law  implies  force  in  every  unau- 
thorized entry  upon  premises  of  which  an- 
other is  in  peaceable  possession,  and  likewise 
in  every  unauthorized  obstruction  of  peace- 
able possession.  Cleage  v.  Hyden,  6  Heisk. 
73;  Gass  v.  Newman,  1  Head  136.  See  also 
Bird  V.  Fannon,  3  Head  12.  But  compare 
Hopkins  v.  Calloway,  3  Sneed  11;  Greer  v. 
Wroe,  1  Sneed  246;  Farnsworth  v.  Fowler,  1 
Swan  1,  55  Am.  Dec.  718;  White  v.  Suttle,  11 
Humphr.  449;  Turner  v.  Lumbrick,  1  Meigs 
7;  Childress  v.  Black,  9  Yerg.  317;  Davidson 
V.  Phillips,  9  Yerg.  93,  30  Am.  Dec.  393. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  11. 

5.  See  Emsley  v.  Bennett,  37  Iowa  15; 
Stephens  v.  McCloy,  36  Iowa  659;  Parker  v. 
Eason,  68  Miss.  290,  8  So.  844;  McCorkle  v. 
Yarrell,  55  Miss.  576;  Torrey  v.  Berke,  11 
S.  D.  155,  76  N.  W.  302. 

6.  See  Carteri  v.  Roberts,  140  Cal.  164, 
73  Pac.  818;  Kerr  v.  O'Keefe,  138  Cal.  415, 
71  Pac.  447;  Randall  v.  Falkner,  41  Cal.  242; 
Treat  v.  Forsyth,  40  Cal.  484 ;  Gore  v.  Altice, 
33  Wash.  335,  74  Pac.  556. 

In  Montana  one  who  enters  upon  a  mining 
claim  in  the  temporary  absence  of  the  persons 
in  possession  is  liable  to  this  action.  Wells 
V.  Darby,  13  Mont.  504,  34  Pac.  1092. 

7.  Post  V.  Bohner,  23  Nebr.  257,  36  N.  W. 
508;  Estabrook  v.  Hateroth,  22  Nebr.  281,  34 
N.  W.  634. 

8.  See  the  statutes  of  the  various  states. 
See  also  Mallon  v.  Moog,  121  Ala.  303.  25  So. 
583  [distinguishing  McGonegal  v.  Walker,  23 
Ala.  361];  Welden  v.  Sehlosser,  74  Ala.  355; 
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ject.  Acts  which  constitute  a  mere  trespass  upon  property  will  not  support  such 
an  action.^  To  render  an  entry  forcible  it  must  be  accompanied  either  by  actual 
violence,  or  by  circumstances  tending  to  excite  terror  in  the  owner  or  other  per- 
sons in  possession,  and  to  prevent  them  from  maintaining  their  rights.  There 
must  be  at  least  apparent  violence  or  some  unusual  weapons,  or  the  attendance 
of  an  unusual  number  of  people ;  some  menaces  or  other  acts  giving  reasonable 
cause  to  fear  that  the  person  making  the  forcible  entry  will  do  some  bodily  harm 
to  those  in  possession,  if  they  do  not  give  up  the  same.^"     The  same  circumstances 


State  Bank  v.  Taaffe,  76  Cal.  626,  18  Pac. 
781;  Brawley  v.  Eisdon  Iron  Works,  38  Cal. 
676;  McCauley  v.  Weller,  12  Cal.  500;  Ains- 
Tvorth  V.  Barry,  35  Wis.  136. 

9.  California. —  Castro  v.  Tewksbury,  69 
Cal.  562,  11  Pae.  339;  Merrill  v.  Forbes,  23 
€al.  379;  Frazier  v.  Hanlon,  5  Cal.  156. 

Connecticut. —  Gray  v.  Finch,  23  Conn. 
495. 

Indiana. —  Boxley  v.  Collins,  4  Blackf.  320. 

Massachusetts. —  Saunders  v.  Robinson,  5 
Mete.  343. 

New  Jersey. —  Berry  v.  Williams,  21 
N.  J.  L.  423;  "Butts  v.  Voorhees,  13  N.  J.  L. 
13,  22  Am.  Dec.  489. 

TSiew  York. —  Wood  v.  Phillips,  43  N.  Y. 
152;  Vallauri  v.  Loftus,  26  Misc.  760,  56 
N.  Y.  Suppl.  1066;  Tischler  v.  Knick,  26  Misc. 
738,  57  N.  Y.  Suppl.  3;  Willard  v.  Warren, 
17  Wend.  257;  Dudley  v.  Chanfrau,  2  Edm. 
Sel.  Cas.  128. 

Oregon. —  Smith  v.  Eeeder,  21  Greg.  541, 
28  Pae.  890,  15  L.  R.  A.  172. 

Vermont. —  Foster  v.  Kelsey,  36  Vt.  199,  84 
Am.  Deo.  676. 

Wisconsin. —  Jarvis  v.  Hamilton,  16  Wis. 
574;  Ferrall  v.  Lamar,  1  Wis.  8. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §§  7,  15. 

Entry  for  purpose  of  cutting  timber  or 
grass. —  An  entry  on  land  merely  to  cut 
timber  (Rouse  v.  Dean,  9  Mo.  301.  See  also 
Grughler  v.  Wheeler,  12  B.  Mon.  (Ky.)  183), 
or  to  cut  and  take  away  the  grass  thereon 
(Merrill  v.  Forbes,  23  Cal.  379),  does  not 
constitute  forcible  entry  and  detainer. 

10.  California. — McMinn  v.  Bliss,  31  Cal. 
122;  Polack  v.  McGrath,  25  Cal.  54. 

Colorado. —  Goad  v.  Heckler,  (App.  1904) 
76  Pac.  542. 

Florida. —  Livingston  v.  Webster,  26  Fla. 
325;  8  So.  442. 

Georgia.— Griffin  v.  Griffin,  116  Ga.  754, 
42  S.  E.  1005;  Brown  v.  McJunkin,  99  Ga. 
«1,  24  S.  E.  855. 

Indiana. —  Bell  v.  Longworth,  6  Ind.  273. 

Massachusetts. —  Saunders  v.  Robinson,  5 
Mete.  343. 

Michigan. —  Hoffman  v.  Harrington,  22 
Mich.  52  [explaining  Seitz  v.  Miles,  16  Mich. 
456]. 

'New  Jersey. —  Hendrickson  v.  Hendrickson, 
12  N.  J.  L.  202. 

New  York. —  Wood  v.  Phillips,  43  N.  Y. 
152;  Willard  r.  Warren,  17  Wend.  257. 

Oregon.—  Smith  v.  Eeeder,  21  Oreg.  541,  28 
Pac.  890,  15  L.  R.  A.  172. 

Vermont. —  Foster  v.  Kelsey,  36  Vt.  199,  84 
Am.  Dec.  676. 
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Virginia. —  See  Pauley  v.  Chapman,  2  Rob. 
235. 

West  Virginia. — ^Franklin  v.  Geho,  30 
W.  Va.  27,  3  S.  E.  168. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §§6,  25. 

Illustrations. —  A  person  accompanied  by 
several  others  went  upon  land  in  the  posses- 
sion of  another,  and  against  his  remon- 
strances proceeded  to  build  a  fence ;  and  when 
the  occupant  placed  himself  over  the  post- 
holes,  with  intent  to  prevent  the  construction 
of  the  fence,  laid  violent  hands  upon  him 
and  forcibly  removed  him,  it  was  held  that 
this  was  a  forcible  entry.  Valencia  v.  Couch, 
32  Cal.  339,  91  Am.  Dec.  989.  One  who  with 
armed  men  enters  upon  land  inclosed  with  a 
fence  and  in  the  possession  of  another,  and 
commences  the  erection  of  a  house,  and  re- 
fuses to  deliver  up  peaceable  possession  on 
demand,  but  makes  a  show  of  force  to  retain 
it,  is  guilty  of  forcible  entry  and  detainer. 
Watson  V.  Whitney,  23  Cal.  375. 

Breaking  into  a  dwelling  or  other  building. 
— "  The  breaking  into  a  dwelling  house  oc- 
cupied by  a  person  or  a  family,  being  of  it- 
self calculated  to  excite  terror  or  the  fear  of 
personal  violence,  may  "  constitute  a  forcible 
entry  (Shaw  v.  Hoffman,  25  Mich.  162.  See 
also  Scarlett  v.  Lamarque,  5  Cal.  63 )  ;  but, 
unless  by  reason  of  special  statutory  pro- 
visions (Mallon  V.  Moog,  121  Ala.  303,  25 
So.  583;  Brawley  v.  Risdon  Iron  Works,  38 
Cal.  676;  Mason  v.  Powell,  38  N.  J.  L.  576; 
Davidson  v.  Phillips,  9  Yerg.  (Tenn.)  93,  30 
Am.  Dec.  393 ) ,  it  seems  that  one  who  breaks 
and  enters  into  a  dwelling-house  which  is 
even  temporarily  unoccupied  is  not  liable 
(Griffin  v.  Griffin,  116  Ga.  754,  42  S.  B. 
1005.  See  also  Smith  v.  Reeder,  21  Oreg.  541, 
28  Pac.  890,  15  L.  R.  A.  1T2;  Mussey  v.  Scott, 
32  Vt.  82.  But  see  Ainsworth  v.  Barry,  35 
Wis.  136).  The  breaking  the  door  of  a  barn 
or  outhouse,  or  the  tearing  it  down  and  re- 
moving it,  and  the  taking  and  remaining  in 
possession  does  not  of  itself,  unaccompanied 
with  any  force  toward  any  person,  actual  or 
threatened,  or  without  creating  in  any  way 
an  apprehension  of  personal  violence,  consti- 
tute forcible  entry  or  forcible  detainer.  Shaw 
V.  Hoffman,  supra;  Willard  v.  Warren,  17 
Wend.  (N.  Y.)  257.  See  also  Bertram  v. 
Bonham,  12  Nova  Scotia  600.  But  see  Stein- 
lein  V.  Halstead,  42  Wis.  422.  Entry  into  a 
building  by  means  of  keys  (Livingston  v. 
Webster,  26  Fla.  325,  8  So.  442  [distinguish- 
ing Greeley  v.  Spratt,  19  Fla.  644].  See  also 
Willard  v.  Warren,  supra),  or  by  drawing  a. 
latch  (Pike  v.  Witt,  104  Mass.  595.     See  also 
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of  force  or  violence  that  amount  to  a  forcible  entry  will  also  amount  to  a  forcible 
detainer." 

(ii)  Threats.  When  threats  wliicli  might  have  reasonably  induced  a  fear  of 
personal  violence  are  sliown  to  have  been  made  the  action  may  be  maintained.'* 

(ill)  Breach  of  the  Peace.  An  entry  made  with  such  force  or  under 
such  circumstances  as  tend  to  produce  a  breach  of  the  peace  will  support  this 
action/^  and  it  has  been  held  that  there  sliould  be  proof  of  such  acts  of  violence 
as  amount  to  a  breach  of  the  peace." 

(iv)  AssATiLT  and  Battert.  To  Constitute  a  forcible  entry  and  detainer,  it 
is  not  necessary  that  the  intruder  should  do  such  acts  as  would  constitute  an 
assault  and  batterj'.^' 

4.  Absence  of  Legal  Authority.  The  entry  for  which  the  law  affords  a  redress 
is  an  entry  by  a  person  of  his  own  wrong  and  by  his  own  mere  act  without 


Willard  v.  Warren,  supra),  or  through,  an 
open  door  or  window,  or  through  a  hole  in 
the  floor  (Pilce  v.  Witt,  supra),  is  not  a  forci- 
ble entry. 

The  use  of  rough  and  vulgar  language  with- 
out force  or  acts  calculated  to  put  the  occu- 
pant in  fear  does  not  constitute  a  forcible 
entry.  Brooks  v.  Warren,  5  Utah  118,  13 
Pae.  175. 

Such  a  show  of  force  as  to  make  resistance 
useless  is  sufficient.  Minor  v.  Duncan,  54 
Ga.  516. 

The  mere  surmise  of  a  person  that  if  he 
attempts  to  retain  possession  force  will  be 
used  to  prevent  it  is  not  enough  to  show 
a  forcible  detainer,  but  an  attempt  must  be 
made  to  regain  possession,  and  either  force, 
or  threats  of  force,  used  to  resist  it.  Hodg- 
kins  V.  Jordan,  29  Cal.  577. 

A  bare  refusal  to  deliver  possession  when 
demanded  is  not  such  force  as  will  support 
an  action  for  forcible  detainer.  Matlock  v. 
Thompson,  18  Ala.  600. 

In  New  York  an  entry  is  forcible  within  the 
meaning  of  the  statute,  although  no  breach 
of  peace  is  committed,  where  a  large  number 
of  persons  are  associated  together  in  the  act 
of  entry.  It  is  against  an  entry  under  ter- 
rorizing cenditions  that  the  statute  is  aimed. 
Central  Park  Baptist  Church  r.  Patterson,  9 
Misc.  452,  30  N.  Y.  Suppl.  248. 

11.  Alabama. —  McKeen  v.  Nelms,  9  Ala. 
507. 

California. —  See  Frazier  v.  Hanlon,  5  Cal. 
156. 

Connecticut. —  Gray  v.  Finch,  23  Conn.  495. 

Indiana. —  See  Evill  r.  Conwell,  2  Blackf . 
133.  18  Am.  Dec.  138. 

Maryland. —  Clark  r.  Vannort,  78  Md.  216, 
27  Atl.  982. 

Massachusetts. —  Benedict  v.  Hart,  1  Gush. 
487. 

Vermont. —  See  Foster  v.  Kelsey,  36  Vt. 
199,  84  Am.  Dec.  676. 

Wisronsin. —  Steinlein  r.  Halstead,  42  Wis. 
422;   Winterfield  r.  Stauss,  24  Wis.  394. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  25. 

12.  Alalama. —  Ladd  v.  Dubroca,  45  Ala. 
421,  threats  communicated  to  plaintiflF  by 
others. 

Calif ornia.— WilhviT  v.  Cherry,  39  Cal. 
660;  Dickinson  v.  Maguirej  9  Cal.  46;  O'Cal- 


laghan  r.  Booth,  6  Cal.  63 ;  Frazier  v.  Ilanlon, 
5  Cal.  156. 

Indian  Territory. —  Hunt  v.  Sicks,  3  Indian 
Terr.  275,  54  S.  W.  818. 

Massachusetts. —  Benedict  v.  Hart,  1  Cush. 
487;  Saunders  v.  Robinson,  5  Mete.  343. 

'Seio  Jersey. —  Hildreth  v.  Camp,  41 
N.  J.  L.  306;  Mereereau  v.  Bergen,  15  N.  J.  L. 
244,  29  Am.  Dec.  684;  Butts  v.  Voorhees,  13 
N.  J.  L.  13,  22  Am.  Dec.  489. 

Tennessee. —  Vanhook  v.  Story,  4  Humphr. 
59. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  16. 

Threats  need  not  be  in  boisterous  terms, 
those  most  to  be  dreaded  are  sometimes  con- 
veyed in  the  mildest  tones  and  with  the  gen- 
tlest expressions.  Mereereau  v.  Bergen,  15 
N.  J.  L.  244,  29  Am.  Dec.  684. 

Threats  that  induce  fear  of  a  forcible  entry 
and  ouster,  without  threats  of  personal  vio- 
lence, are  sufficient  to  show  a  forcible  entry 
under  Iowa  Rev.  St.  p.  345,  §  2.  Harrow  v. 
Baker,  2  Greene   (Iowa)  201. 

Statements  not  amounting  to  threats. — 
A  finding  of  forcible  detainer  is  not  justified 
by  evidence  that  the  person  holding  posses- 
sion of  the  premises  detained  declared  that 
he  would  remain  until  put  off  by  force  or 
law  (Hodgkins  r.  Jordan,  29  Cal.  577.  See 
also  Johnson  v.  West,  41  Ark.  535;  Fogarty 
V.  Kelly,  24  Cal.  317;  Carter  v.  Anderson,  16 
Daly  (N.  Y.)  437,  11  N.  Y.  Suppl.  823)  ;  or 
that  "  no  one  had  a  right  to  interfere,  that 
he  could  put  anybody  out  who  went  to  inter- 
fere with  him"  (Tisehler  v.  Knick,  26  Misc. 
(N.  Y.)  738,  57  N.  Y.  Suppl.  3)  ;  nor  does  a 
statement  that  any  one  attempting  to  enter 
by  force  would  be  arrested  amount  to  a 
threat  tending  to  create  a  breach  of  the  peace 
( Carter  v.  Anderson,  supra ) . 

13.  Ely  V.  Yore,  71  Cal.  130,  11  Pae.  868; 
Brown  v.  Perry,  39  Cal.  23;  McCauley  f). 
Weller,  12  Cal.  500;  Turner  r.  Lumbriek, 
Meigs  (Tenn.)  7;  Childress  v.  Black,  9  Yerg. 
(Tenn.)  317. 

14.  Harrington  v.  Scott,  1  Mich.  17.  But 
compare  Sheehy  v.  Flaherty,  8  Mont.  365,  20 
Pae.  687;  Central  Park  Baptist  Church  v. 
Patterson,  9  Misc.  (N.  Y.)  452,  30  N.  Y. 
SuDpl.  248. 

15.  Boxley  v.  Collins,  4  Blackf.  (Ind.) 
320;  Holmes  v.  Holloway,  21  Tex.  658;  War- 
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authority  of  law,  and  therefore  this  action  cannot  be  maintained  when  one  is  put 
in  possession  by  an  officer  of  the  law  under  and  by  the  command  of  a  court  of 
competent  jurisdiction."  ISTeither  is  the  officer  guilty  of  forcible  entry  if  he  acts 
in  good  faith  under  a  writ  of  restitution."  But  if  the  writ  be  void,  one  who  enters 
under  it  is  a  mere  intruder  or  trespasser.^^  In  order  to  justify  an  entry  under 
authority  of  a  writ,  the  party  claiming  its  protection  must  show  a  judgment  as 
well  as  an  execution."  If  a  person  is  dispossessed  under  and  by  virtue  of  a  writ 
of  possession  issued  on  a  judgment  to  which  he  is  neither  a  party ,^  nor  a  privy ,^^ 
or  under  a  writ  of  restitution  for  different  premises,^^  or  where  one  is  put  in 
possession  under  a  writ  of  possession  against  the  execution  of  whicli  an  injunction 
has  been  granted,  the  party  thus  unlawfully  dispossessed  may  maintain  forcible 
entry  and  detainer  to  regain  possession,^  or,  having  regained  possession,  may 
show  in  defense  that  he  was  a  stranger  to  the  proceedings  under  which  he  was 
turned  out.^  For  a  person  in  peaceable  possession  before  and  at  the  time  of  the 
commencement  of  a  suit  to  which  he  is  not  a  party  is  not  affected  by  the  decree 
or  subject  to  be  dispossessed  under  a  writ  of  assistance.*" 

B.  Nature  of  Property  as  to  Which  Action  Lies.  Forcible  entry  and 
detainer  cannot  be  maintained  for  the  recovery  of  personalty,  but  it  is 
maintainable  only  when  the  possession  of  real  property  is  sought.*^ 

C.  Persons  by  Whom  and  Against  Whom  Action  Maintainable — l.  By 
Whom  —  a.  In  General.     Generally  speaking  this  action  may  be  maintained  by 


ren  v.  Kelly,  17  Tex.  544;  Milner  v.  Maclean, 
2  C.  &  P.  17,  12  E.  C.  L.  426. 

16.  CaUfornia. —  Janson  v.  Brooks,  29  Cal. 
214;  Kennedy  v.  Hamer,  19  Cal.  374. 

Indiana. —  Vess  v.  State,  93  Ind.  211. 

Kentucky. —  Davis  v.  Lee,  2  B.  Mon.  300. 

Oklahoma. —  Frantz  v.  Saylor,  12  Okla. 
282,  71  Pae.  217. 

Tennessee. —  Rook  v.  Godfrey,  105  Tenn. 
534,  58  S.  W.  850;  Scott  v.  Newsom,  4  Sneed 
457. 

Texas. —  Wyatt  v.  Monroe,  27  Tex.  268. 

17.  Janson  i;.  Brooks,  29  Cal.  214;  Link 
V.  Harrington,  23  Mo.  App.  429. 

18.  Stark  v.  Billings,  15  Fla.  318. 

19.  Stark  v.  Billings,  15  Fla.  318;  Brush 
V.  Fowler,  36  111.  53,  85  Am.  Dee.  382. 

20.  Brush  v.  Fowler,  36  III.  53,  85  Am. 
Dec.  382 ;  Martin  v.  Patehin,  4  Mo.  App.  568 ; 
Laird  v.  Winters,  27  Tex.  440,  86  Am.  Dec. 
620.  Contra,  Janson  v.  Brooks,  29  Cal.  214; 
Seott  V.  Newsom,  4  Sneed   (Tenn.)   457. 

21.  Chiles  v.  Stephens,  1  A.  K.  Marsh.  (Ky.) 
333. 

22.  Hubner  v.  Feige,  90  111.  208. 

23.  Farnsworth  v.  Fowler,  1  Swan  (Tenn.) 
1,  55  Am.  Dee.  718. 

24.  Morrissey  v.  Stephenson,  86  111.  344; 
Kingsbury  v.  Perkins,  15  111.  App.  240;  Ker- 
cheval  v.  Ambler,  7  J.  J.  Marsh.  (Ky.)  626, 
23  Am.  Dec.  446. 

25.  Brush  v.  Fowler,  36  111.  53,  85  Am. 
Dec.  382;  Sea  Ins.  Co.  v.  Stebbins,  8  Paige 
(N.  Y.)  565;  Van  Hook  v.  Throckmorton,  8 
Paige  (N.  Y.)  33;  Frelinghuysen  v.  Colden, 
4  Paige  (N.  Y.)  204.  The  party  in  peace- 
able possession  of  real  estate  cannot  be  law- 
fully dispossessed  by  a  writ  issued  under 
judgment  in  a  forcible  entry  and  detainer  suit 
brought  against  a  few  of  his  numerous  em- 
ployees engaged  as  common  laborers,  but 
not  residing  on  the  premises.     Neither  can 
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his  employees  of  the  same  or  a  higher  grade, 
who  are  not  sued,  be  dispossessed  by  such 
writ.  Chamberlain  v.  Fox  Coal,  etc.,  Co.,  92 
Tenn.  13,  20  S.  W.  345. 

26.  Illinois. —  Hoffman  v.  Eeichert,  31  111. 
App.  558  [affirmed  in  147  111.  274,  35  N.  E. 
527,  37  Am.  St.  Rep.  219] ;  Kassing  v.  Keo- 
hane,  4  111.  App.  460. 

Maine. —  Field  v.  Higgins,  35  Me.  339. 

Massachusetts. —  See  Sacket  v.  Wheaton,  17 
Pick.  103. 

Missouri. —  Harvie  v.  Turner^  46  Mo.  444. 

Netv  York. —  Becher  v.  New  York,  102 
N.  Y.  App.  Div.  269,  92  N.  Y.  Suppl.  460. 

South  Carolina. —  De  Laine  v.  Alderman, 
31  S.  C.  267,  9  S.  E.  950. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"   §  3. 

Lands  acquired  by  accretion. —  A  person  in 
possession  of  lands  abutting  upon  a  stream 
may  maintain  an  action  for  forcible  entry 
and  detainer  against  one  who  invades  his 
possession  of  lands  acquired  by  accretion. 
Griffin  v.  Kirk,  47  111.  App.  258.  See  also 
Nauman  v.  Burch,  91  III.  App.  48. 

An  oyster  bed  may  be  recovered  in  this  ac- 
tion. Mears  v.  Dexter,  86  Va.  828,  11  S.  E. 
538;  Power  v.  Tazewells,  25  Gratt  (Va.)  786. 

A  railroad  may  be  the  subject-matter  of 
this  action.  Iron  Mountain,  etc.,  E.  Co.  v. 
Johnson,  119  U.  S.  608,  7  S.  Ct.  339,  30  L. 
ed.  504. 

Franchises  are  incorporeal  hereditaments  of 
an  intangible  nature,  and  are  not  embraced 
within  the  meaning  of  the  term  "  lands  or 
tenements,"  in  statutes  as  to  forcible  entry 
and  detainer.  Gibbs  v.  Drew,  16  Fla.  147, 
26  Am.  Rep.  700.  See  also  Rees  t'.  Lawless, 
Litt.  Sel.  Cas.  (Ky.)  184,  12  Am-.  Dec. 
295. 

Easements  are  not  lands  or  tenements,  and 
therefore  not  recoverable.     Nelson  v.  Nelson, 
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him  whose  peaceable  and  exclusive  possession  of  the  premises  in  controversy  has 
been  forcibly  disturbed.'' 

b.  Purchasers.  The  matter  is  purely  statutory,  but  as  a  rule  where  there 
has  been  a  forcible  or  unlawful  entry  upon  land  the  right  to  maintain  an  action 
of  forcible  entry  and  detainer  therefor  vests  at  once  in  the  one  whose  possession 
is  invaded,  and  this  right  must  be  exercised  during  his  life  in  his  own  name  and 
does  not  pass  to  his  assignee  or  vendee.^  Where  this  is  the  rule  the  words  in 
the  statute  concerning  forcible  entry  and  detainer  which  give  a  right  of  action 
to  the  person  entitled  to  the  possession  apply  to  cases  brought  for  forcible 
detainer  simply  and  not  to  those  for  forcible  entry  and  detainer.'''  "Where 
plaintifE  conveys  property  ^e/i(^en^e  lite  his  recovery  inures  to  the  benefit  of  the 
vendee.^ 

e.  Heirs,  Devisees,  and  Personal  Representatives.  Where  the  possession  of 
the  ancestor  was  such  that  he  might  have  maintained  forcible  entry  and  detainer, 
the  action  may  be  maintained  by  the  heirs,  for  the  title  and  right  of  the  ancestor 
at  once  descend  to  and  vest  in  them.^'  They  have,  however,  no  greater  right 
than  the  ancestor  if  living  would  have  had.^  So  too  a  devisee  may  maintain  the 
action,  for  the  will  when  probated  relates  bact  to  the  death  of  the  testator  and 
vests  his  possessory  rights  in  the  devisee.'^  By  statute  in  some  jurisdictions  the 
personal  representative  may  maintain  the  action  where  the  right  to  possession 
and  control  of  the  decedent's  real  estate  passes  to  him  as  an  incident  of  adminis- 
tration,*' but  it  has  been  held  that  he  cannot  maintain  the  action  without 
statutory  authority  therefor.^^ 

d.  Licensees.  A  mere  licensee  cannot  be  deemed  an  occupant  of  real  prop- 
erty in  such  a  sense  as  to  render  a  trespass  upon  his  occupation,  however  violent, 
a  forcible  entry  upon  land.'^ 

e.  Owners  of  Easements.  As  a  general  rule  an  action  of  ejectment  or  of 
forcible  entry  and  detainer  will  not  lie  to  recover  the  possession  of  an  easement 
or  to  be  let  into  the  use  or  occupation  of  a  servitude.'^  But  the  reason  which 
underlies  this  is  that  the  party  complaining  has  only  a  right  in  common  witli  the 
public,  or  with  some  other  person  or  persons  to  the  use  or  occupation  claimed. 

30  Mo.  App.  184.     See  also  Rees  v.  Lawless,  32.  McCartney  v.  Alderson,  45  Mo.  35. 

Litt.  Sel.  Cas.   (Ky.)    184,  12  Am.  Dec.  295;  33.  Brown  v.  Burdick,  25  Ohio  St.  260. 

and  inpa,  IV,  C,  1,  e.  34.  A.labama,. —  Espalla    v.    Gottschalk,    95 

27.  See  supra,  IV,  A,  2.  Ala.   254,    10   So.   755;    Spear  v.   Lomax,   42 

28.  House  v.  Keiser,  8  Cal.  499;  Dudley  v.  Ala.  576. 

Lee,   39   111.   339;    Yoder   v.   Easley,   2  Dana  California. —  Knowles  v.  Murphy,  107  Cal. 

(Ky.)   245.  107,  40  Pac.  111. 

In  Missouri  it  has  been  held  that  a  person  Florida. —  Scott  v.  Lloyd,  16  Fla.  151. 

who  acquires  the  right  of  possession  of  prem-  loica. — -Beezley  v.  Burgett,  15  Iowa  192. 

ises  from  one  having  lawful  right  to  posses-  Missouri. —  Lass  v.  Eisleben,  50  Mo.  122. 

sion  may  maintain  forcible  entry  and  detainer.  West     Virginia. —  Bulkley     v.     Sims,     4S 

Kelly  V.  Clancy,  15  Mo.  App.  519.  W.  Va.  104,  35  8.  E.  971. 

29.  Dudley  v.  Lee,  39  111.   339.     See  also  35.  Prewitt  v.  Durham,  5  T.  B.  Mon.  (Ky.) 
Swetitsch  v.  Waskow,  37  111.  App.  153.  17;  McMuUen  v.  Mayo,  8  Sm.  &  M.   (Miss.) 

Demised  premises. —  The  action  of  forcible  298. 

detainer  will  lie  in  favor  of  the  purchaser  of  36.  Dunstedter  v.  Dunstedter,  77  111.  580 ; 

the  fee  of  demised  premises  from  the  land-  McHose  v.    South   St.   Louis   P.   Ins.    Co.,   4 

lord,  as  the  grantee  in  such  a  case  succeeds  Mo.  App.  514;  Becher  v.  New  York,  102  N.  Y. 

to  all  the  rights  of  the  landlord  by  operation  App.  Div.  269,  92  N.  Y.  Suppl.  460 ;  Allen  v. 

of  the  conveyance.     Fisher  v.  Smith,  48  111.  England,  3  F.  &  F.  49.     See  also  Deluise  v. 

184.  Long  Island  E.  Co.,  65  N.  Y.  App.  Div.  487, 

30.  Bell   V.   Bruhn,   30   111.   App.   300.     A  72  N.  Y.  Suppl.  988. 

cause  of  a'ction  for  unlawful  and  forcible  de-  Illustration. —  A  miner,  mining  on  lots  un- 

tainer  by  one  entitled  to  the  possession,  in  der  mining  rules  and  regulations,  having  a 

case  of  a  transfer  of  the  interests  of  plaintiff,  mere  license  to  go  upon  and  mine  the  land, 

continues  in  his  grantee.     Anderson  v.  Fer-  has  no  sufficient  possession  to  maintain  forci- 

guson,  12  Okla.  307,  71  Pac.  225.  hie  entry  and  detainer.     Lowe  v.  American 

31.  Kellum  v.  Balkum,  93  Ala.  317,  9  So.  Zinc,  etc.,  Co.,  89  Mo.  App.  680;  Rochester  v. 
463;  Hightower  v.  Fitzpatrick,  42  Ala.  597;  Gate  City  Min.  Co.,  86  Mo.  App.  447. 
Yoder  v.  Easley,  2  Dana  (Ky.)  245.  37.  See  Easements,  14  Cye.  1216. 
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Accordinglj,  where  it  is  made  to  appear  that  the  party  compUiining  has  the 
exclusive  right  to  the  enjoyment  of  an  easement,  forcible  entry  and  detainer  may 
be  maintained.^ 

f.  Lessees.  The  action  of  forcible  entry  and  detainer  is  for  the  benefit  of 
him  whoso  possession  is  invaded.  Consequently,  where  a  wrongful  entry  has 
been  made  upon  the  premises  in  tlie  possession  of  a  tenant,  he  and  not  his  land- 
lord is  the  proper  person  to  institute  and  maintain  the  action.^'  Thus  a  mere 
tenant  at  will  may  maintain  the  action,^  But  a  lessee  who  has  never  been  in 
possession  of  the  premises  cannot  maintain  the  action,^'  and  the  abandonment 
of  the  premises  by  a  tenant  is  a  restoration  of  the  occupancy  of  the  land- 
lord and  places  him  in  a  position  to  maintain  summary  proceedings  against  a 
disseizor.*' 

g.  Married  Women.  The  wife,  although  she  occupies  premises  jointly  with 
her  husband,  is  as  a  rule  not  a  necessary  party  plaintiff  to  vindicate  the  posses- 
sion,*^ even  though  she  may  have  the  legal  title  to  the  premises  invaded.**  It  has 
been  held,  however,  that  an  action  brought  by  a  wife  for  a  forcible  invasion  of 
property  in  her  possession  should  not  be  dismissed  solely  on  the  ground  that  the 
husband  is  the  proper  party  to  bring  the  action  because  she  might  hold  possession 


38.  A  toll-road  company  which  was  organ- 
ized for  the  purpose  of  maintaining  a  road 
over  which  persons  were  permitted  to  ride 
or  drive  for  toll,  and  at  which  a  gate  was 
kept  for  the  protection  of  said  company 
against  intruders,  and  to  prevent  any  one 
from,  going  on  the  road  without  first  paying 
the  toll  required,  can  maintain  an  action  of 
forcible  entry  and  detainer  to  recover  posses- 
sion of  a  part  of  its  road  which  has  been 
imlawfully  inclosed  and  is  unlawfully  de- 
tained by  defendant,  and  this  is  true  even 
though  the  only  interest  which  plaintiff  has 
in  the  premises  sued  for  is  an  easement. 
Farley  v.  Bay  Shell  Road  Co.,  125  Ala.  184, 
27  So.  770.  See  also  Tennessee,  etc.,  R.  Co.  f. 
East  Alabama  R.  Co.,  75  Ala.  516,  51  Am. 
Rep.  475,  which  was  an  action  by  the  rail- 
road company  for  the  recovery  of  a  right  of 
way  and  road-bed. 

^9.  Alabama. —  McKeen  v.  Nelms,  9  Ala. 
507.     But  see  Lecatt  v.  Stewart,  2  Stew.  474. 

ArJcansas. —  King  v.  Duncan,  62  Ark.  588, 
37  S.  W.  228. 

California. —  Hammel  v.  Zobelein,  51  Cal. 
532;  Polack  v.  Shafer,  46  Cal.  270;  Treat  v. 
Stuart,  5  Cal.  113. 

/^Hreois.— Allen  v.  Webster,  56  111.  393; 
Hardisty  r.  Gfleim,  32  Dl.  62;  Norris  v. 
Pierce,  47  111.  App.  463. 

Kentuch-y. —  Quertemus  v.  Breckinridge,  5 
Dana  125;  Yoder  v.  Easley,  2  Dana  245; 
Trabue  v.  Talbot,  6  J.  J.  Marsh.  602. 

Massachusetts. —  Com.  v.  Bigelow,  3  Pick. 
31. 

Mississippi. —  Hammel  v.  Atkinson,  82 
Miss.  465,  34  So.  225. 

2Iissouri. —  McCartney  v.  Alderson,  45  Mo. 
35,  49  Mo.  456,  Burns  v.  Patrick,  27  Mo. 
434;  -Reed  v.  Bell,  26  Mo.  216;  Hyde  v. 
Fraher,  25  Mo.  App.  414. 

yew  Jersey. —  Mercereau  v.  Bergen,  15 
N.  .J.  L.  244,  29  Am.  Dec.  684;  Bennet  v. 
Montgomery,  8  U.  J.  L.  48. 

Tennessee. —  Elliott  v.  Lawless,  6  Heisk. 
123. 
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Texas. —  Hays  r.  Porter,  27  Tex.  92. 

West  Virginia. — Guffy  v.  Hukill,  34  W.  Va. 
49,  11  S.  E.  754,  26  Am.  St.  Rep.  901,  8 
L.  R.  A.   759. 

United  States. —  Pitman  v.  Davis,  19  Fed. 
Cas.  No.  11,184a,  Hempst.  29. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  65. 

Effect  of  special  covenants  in  lease. —  A 
covenant  in  a  lease  of  a  hotel  that  the  lessor 
may  retain  and  occupy  a  room  therein  and 
board  there  is  not  a  reservation  of  the  room 
from  the  operation  of  the  lease,  and  for  forci- 
ble entry  into  this  room  the  lessee  alone  can 
complain.    Polack  v.  Shafer,  46  Cal.  270. 

40.  House  V.  Camp,  32  Ala.  541;  McDon- 
ald r.  Gayle,  Minor  (Ala.)  98;  Jones  v.  Shay, 
50  Cal.  508;  Knight  v.  Knight,  3  111.  App. 
206. 

41.  Woodside  v.  Ridgeway,  126  Mass.  292. 
43.  Burdette    v.    Corgan,     26    Kan.     102; 

Krank  v.  Nichols,  6  Mo.  App.  72. 

Execution  of  writ  prevented  by  injunction. 
—  Where  an  officer  serving  a  writ  of  pos- 
session had  succeeded  only  in  placing  the 
tenant's  goods  in  the  land  and  was  to  eject 
the  tenant  when  the  sheriff  arrived  with  an 
injunction  staying  the  execution  of  the  writ, 
and  the  tenant  thereupon  took  up  his  abode 
in  an  outbuilding  on  the  premises,  such  writ 
of  possession  was  not  executed  before  the 
service  of  the  injunction,  so  as  to  deprive 
the  tenant  of  possession  and  thereby  deprive 
him  of  his  right  to  maintain  forcible  entry 
and  detainer  against  plaintiff  in  the  writ  of 
restitution.  Farnsworth  v.  Fowler,  1  Swan 
(Tenn.)   1,  55  Am.  Dec.  718. 

43.  State  v.  Henning,  26  Mo.  App.  119. 

A  married  woman  cannot  maintain  an  ac- 
tion for  forcible  entry  and  detainer  when  it 
appears  that  at  the  time  of  the  acts  com- 
plained of  her  husband  was  in  actual  pos- 
session of  the  premises  in  question.  Fu"k- 
hauser  v.  Collotv,  67  N.  J.  L.  132,  EO  Atl. 
580. 

44.  Gray  v.  Dryden,  79  Mo.  106. 
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of  the  land  witH  her  husband's  consent.*^  And  under  some  of  the  modern  stat- 
utes, the  wife  may  maintain  this  proceeding  in  her^own  name  to  recover  poeses- 
sion  of  land  belonging  to  her  statutory  separate" estate.^^  So  under  a  statute 
which  empowers  a  wife  who  lias  been  deserted  by  her  husband  to  prosecute  or 
defend  actions  in  his  name  she  may  after  such  desertion  maintain .  forcible  entry 
and  detainer  in  her  husband's  name  against  an  intruder  who  ousts  her  from  pos- 
session." And  a  woman  who  together  with  her  husband  has  received  a  deed  of 
release  from  her  coheirs  for  a  tract  of  land  in  which  they  held  a  joint  estate  may 
maintain  a  warrant  of  forcible  detainer  without  joining  her  children  after  her 
husband's  death.^ 

h.  Successful  Claimant  of  Homestead  Entry.  Where  adverse  claimants  reside 
on  a  tract  of  land  which  each  claims  as  a  homestead,  the  party  held  entitled  to 
the  homestead  entry  by  the  land-office  may  bring  forcible  entry  and  detainer 
against  the  unsuccessful  claimant  to  obtain  possession.*'  But  until  the  contest  is 
finally  closed  before  the  interior  department  and  the  land  awarded  to  one  or  the 
other,  an  action  of  unlawful  detainer  will  not  lie  in  behalf  of  either.^ 

i.  Municipal  Coppopations.  Where  a  municipal  corporation  owns  land  of 
which  it  is  in  possession,  it  may  maintain  an  action  of  forcible  entry  and  detainer 
against  any  one  who  unlawfully  intrudes  thereon.^' 

j.  Tenants  in  Common.  There  can  be  no  doubt  but  that  tenants  in  commoa 
of  the  whole  estate  may  join  in  summary  proceedings  to  recover  its  possession.''' 
And  it  has  repeatedly  been  held  that  one  tenant  in  common  may  maintain  the 
action  against  a  stranger  without  joining  his  cotenants  as  plaintiffs.'^  And  the 
same  is  true  of  a  coparcener  or  joint  tenant,  because  the  possession  of  one  is  the 
possession  of  all,  and  as  against  a  stranger  to  the  title  each  is  entitled  to  posses- 
sion of  the  whole  estate.'*  A  joint  tenant  or  tenant  in  common  may  maintain, 
this  action  against  a  cotenant  who  has  forcibly  ejected  him."  But  in  such  ease 
plaintiff  cannot  recover  the  exclusive  possession  of  the  premises.  His  right  is  to 
be  reinstated  in  the  common  possession.'' 

2.  Against  Whom  —  a.  In  General.  In  case  of  forcible  entry  by  the  owner  of 
the  property  an  action  of  forcible  entry  and  detainer  may  be  maintained  against 

45.  Bobb   1-.  Taylor,  25  Mo.  App.  583.  neeker  v.  Miller,   40   Mo.   473,   93   Am.   Dec. 

46.  Hurst  V.  Thompson,  68  Ala.  560.  309. 

47.  Davis  v.  Woodward,  19  Minn.  174.  54.  Eabe   v.   Fyler,   10  Sm.   &  M.    (Miss.) 

48.  Rogers  v.  Turley,  4  Bibb   (Ky.)   355.  440,   48   Am.   Dec.    763;    Allen   v.   Gibson,   4 

49.  Burns  v.  Noell,   12  Okla.  133,  69  Pac.  Rand.   (Va.)  468. 

1076;   Cope  V.  Braden,  11  Okla.  291,  67  Pae.  55.  Illinois. —  Jamison  v.   Graham,   57   111. 

475.  94;  Mason  v.  Finch,  2  111.  495. 

50.  Hebeisen  v.  Hatchell,  12  Okla.  29,  69  Kentucky. —  Eads  v.  Rucker,  2  Dana  111; 
Pac.  888;  Commager  v.  Dicks,  1  Okla.  82,  28  Taylor  v.  White,  1  T.  B.  Mon.  37. 

Pac.  864.  Massachusetts. —  Presbrey  v.   Pre^rey,    13 

51.  Norfolk  City  v.  Cooke,  27  Gratt.  (Va.)        Allen  281. 

430.      The   Mississippi   statute   gives   to   the  Mississippi. —  Rabe  v.  Fyler,   10  Sm.  &  M. 

state  and  each  county  the  right  to  bring  all  440,  48  Am.  Dec.  763. 

actions  which  individuals  are  entitled  to  in  New  York. —  Wood  v.  Phillips,   43   N.  Y. 

a  given  case,  and  it  was  held  that  this  con-  152. 

fers  the  right  to  maintain  forcible  entry  and  See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 

detainer.     Crittenden  v.  Levenworth,  62  Miss.  Detainer,"  §  71. 

32.  Kule  in  California. —  In  Lick  v.  0'Donnell» 

52.  Moody  v.  Seaman,  46  Mich.  74,  8  N.  W.  3  Cal.  59,  58  Am.  Dec.  383,  it  was  held  that 
711.  a  tenant  in  common  could  not  maintain  an 

53.  Bowers  v.  Cherokee  Bob,  45  Cal.  495;  action  of  forcible  entry  and  detainer  against 
Mason  v.  Bascom,  3  B.  Mon.  (Ky.)  269;  his  cotenant,  but  must  resort  to  a  court  of 
Compton  V.  Baker,  34  Mo.  App.  133 ;  Jones  equity  for  a  partition  of  the  land  in  dispute. 
V.  Phillips,  10  Heisk.  (Tenn.)  562;  Turner  But  under  a  more  recent  statute  it  has  been. 
V.  Lumbrick,  Meigs  (Tenn.)  7.  Where  two  held  that  the  action  may  be  maintained, 
are  in  possession  together  as  cotenants,  and  Bowers  v.  Cherokee  Bob,  45  Cal.  495. 

only  one  is   turned  out  and  the  other   still  56.  Jamison  v.  Graham,  57  111.  94;   Eads 

remains,   his   possession   is   for   his   cotenant  ,   v.   Rucker,  2  Dana,    (Ky.)    Ill;    Presbrey  ». 

as  well  as  for  himself,  and  the  party  cans-  Presbrey,    13   Allen    (Mass.)    281;    Lewis   V^ 

ing  the  ejection  obtains  no  possession.     Ber-  Oesterreicher,  47  Mo.  App.  79. 
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him  and  that  too,  althougli  he  may  be  entitled  to  the  immediate  right  to  posses- 
sion.^' It  is  the  person  who  makes  the  forcible  entry  who  is  liable  in  proceedings 
of  this  character.^  An  action  of  forcible  entry  and  detainer  may  be  maintained 
only  against  one  in  possession  at  the  commencement  of  the  action,  not  against 
one  who  does  not  in  fact  hold  the  land.^'  If  it  appears  that  plaintiff  was  in 
possession  when  the  action  was  brought,  defendant  is  entitled  to  judgment.™ 
One  who  takes  possession  peaceably  in  good  faith  and  in  violation  of  no  law  is 
not  liable  to  be  turned  out  by  summary  proceedings,"  especially  where  he  entered 
under  a  'bona  fide  claim  of  title,'^  even  though  his  grantor  may  previously  have 
entered  by  force.^  But  where  one  trespasser  succeeds  another  in  the  possession 
of  property  and  continaes  and  consummates  the  original  trespass  without  any 
claim  of  new  title,  he  is  liable  in  summary  proceedings  to  recover  possession." 
A  change  of  possession  pending  the  suit  does  not  affect  plaintiff's  right  of 
jecovery.*^ 

b.  PeFSons  Ppoeuping  Forcible  Entry.  A  person  may  be  guilty  of  forcible 
entry  who  is  not  actually  present  and  does  not  actively  assist  therein  if  it  is  done 
by  one  who  acted  at  the  time  under  his  direction  and  procurement.*^  And  one 
■who  is  present  and  participates  in  forcible  entry  and  continues  to  support  and 
assist  the  party  entering  in  remaining  on  the  premises  may  properly  be  joined  as 
a  party  defendant  in  forcible  entry  and  detainer." 

e.  Persons  Occupying  in  Severalty.  The  courts  of  law  will  not  take  cogni- 
zance of  several  causes  of  action  against  different  parties  in  the  same  suit.  Accord- 
ingly two  or  more  persons  who  hold  in  severalty  different  parts  of  the  premises  in 
controversy  cannot  be  joined  as  co-defendants  in  an  action  of  forcible  entry  and 
detainer.*  However  by  special  statute  in  some  jurisdictions  it  is  provided  in 
certain  cases  that  where  the  action  is  joint  in  its  inception,  and  the  tenancy  is 


57.  See  supra,  IV,  A,  1. 

58.  Clark  r.  Barker,  44  111.  349. 

Under  a  special  statute  of  Maine,  forcible 
entry  and  detainer  may  be  maintained  against 
a  disseizor  who  has  not  acquired  any  claim  by 
possession  and  improvement  (Folsom  v. 
Clark,  72  Me.  44;  John  v.  Sabattis,  69  Me. 
473;  Baker  v.  Cooper,  57  Me.  388;  Dyer  v. 
Chick,  52  Me.  350),  but  cannot  be  main- 
tained against  a  disseizor  who  is  entitled  to 
betterments   (Folsom  v.  Clark,  72  Me.  44). 

59.  Preston  v.  Kehoe,  10  Gal.  445;  Preston 
r.  Davis,  112  111.  App.  636;  Bowman  v. 
Mehring,  34  111.  App.  389;  Hersey  v.  West- 
over,  11  111.  App.  197;  Eads  v.  Rutter,  2 
Dana  (Ky.)  Ill;  David  v.  Hall,  8  Ky.  L.  Rep. 
444;  Armstrong  v.  Hendriek,  67  Mo.  542; 
Ball  V.  Cowan,  34  Mo.  251;  Orrick  v.  St. 
Louis  Public  Schools,  32  Mo.  315;  Loan  v. 
Smith,  76  Mo.  App.  510. 

Against  several  defendants. —  In  an  action 
of  forcible  entry  and  detainer  against  sev- 
eral defendants,  where  the  evidence  shows 
that  only  one  defendant  is  in  possession,  it  is 
error  to  enter  judgment  against  all  the  de- 
fendants.    Norris  i\  Pierce,  47  HI.  App.  463. 

60.  Hurst  r.  Dulany,  84  Va.  701,  5  S.  E. 
802. 

61.  Kennedy  v.  Hamer,  19  Cal.  374;  Clark 
V.  Barker,  44  111.  349;  Brooks  v.  Bruin,  18 
111.  539;  Chicago,  etc.,  R.  Co.  v.  Vaughn,  99 
111.  App.  386;  McCorkle  v.  Yarrell,  55  Miss. 
676.  Owners  of  the  reversion  cannot,  after 
the  death  of  the  tenant  by  the  curtesy,  main- 
tain unlawful  detainer  against  his  lessee. 
Wolfe  V.  Angevine,  57  Miss.  767.     So  where 

[IV,  C,  2,  a] 


a  person  has  been  in  actual  possession  of 
realty  for  over  two  years  under  an  equitable 
claim  of  title,  an  action  of  forcible  detainer 
cannot  be  maintained  against  him.  Alder- 
man t'.  Boeken,  25  Kan.  658.  See  also  Gil- 
more  V.  Asbury,  64  Kan.  383,  67  Pac.  864. 

62.  Brooks  v.  Bruin,  18  111.  539. 

63.  Clark  v.  Barker,  44  111.  349. 

64.  Stark  v.  Barnes,  4  Cal.  412;  Alexan- 
der V.  Fowler,  6  Ky.  L.  Rep.  444.  Where 
an  Indian  agent  without  authority  forcibly 
ejects  a  tenant  from  the  premises  and  places 
the  landlord  in  possession,  the  landlord  as 
well  as  the  party  ejecting  the  tenant  is  guilty 
of  forcible  entry.  Quigley  v.  Stephens,  3  In- 
dian Terr.  265,  54  S.  W.  814. 

65.  Merrin  v.  Lewis,  90  111.  505;  Lesher  v. 
Sherwin,  86  111.  420;  Daggitt  v.  Mensch,  41 
111.  App.  403  [affirmed  in  141  111.  395,  31 
N.  E.  153]  ;  Newman  v.  Mackin,  13  Sm.  &  M. 
(Miss.)  383.  The  rights  of  a  plaintiff  in 
forcible  detainer  cannot  be  affected  by  the 
fact  that  a  railway  company  had,  before  the 
suit,  surveyed  a  part  of  the  premises,  which 
part,  after  the  suit  was  brought,  had  been 
condemned  for  a  right  of  way.  Lesher  v. 
Sherwin,  86  111.  420. 

66.  Minturn  v.  Burr,  16  Cal.  107,  20  Cal. 
48. 

67.  Blumenthal  v.  Waugh,  33  Mo.  181. 
And  see  Young  v.  Ringo,  1  Litt.  (Ky.)  225. 

Forcible  entry  and  detainer  will  lie  against 
an  agent  if  guilty  as  well  as  against  hia 
principal.     Bailey  v.  Bailey,  61  Me.  361. 

68.  Reynolds  v.  Thomas,  17  111.  207 ;  Gould 
V.  Hendrickson,  9  111.  App.  171;  Boylston  v. 
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afterward  severed  all  may  be  joined  in  one  suit  but  the  verdict  and  judgment 
should  be  several.*' 

d.  Married  Women.  In  case  of  a  joint  occujjancy  of  premises  by  husband 
and  wife,  the  husband  is  as  a  general  rule  the  only  proper  party  defendant.  The 
wife,  although  she  is  a  joint  occupant,  is  not  in  legal  contemplation  in  joint  pos- 
session with  her  husband.™  But  a  wife  cannot  be  ousted  from  her  own  property 
in  an  action  of  forcible  entry  and  detainer  against  her  husband  alone.''  And 
where  forcible  entry  and  detainer  is  the  joint  act  of  both  husband  and  wife,  both 
are  proper  parties  to  an  action  to  recover  possession.'^ 

e.  Corporations.  Forcible  entry  and  detainer  will  lie  against  a  private  cor- 
poration, unless  the  act  complained  of  was  a  voluntary  wilful  trespass  on  the  part 
of  its  officers  or  servants.''  So  an  action  of  unlawful  detainer  will  lie  against  a 
municipal  corporation.'* 

D.  Notice  to  Quit  and  Demand  For  Possession— I.  Necessity.  The 
necessity  of  a  notice  to  quit  or  demand  for  possession  as  a  condition  precedent  to 
an  action  for  a  forcible  or  unlawful  detainer  is  ordinarily  regulated  by  statutory 
provisions  which  vary  in  the  different  jurisdictions  and  also  under  the  different 
statutes  of  the  same  jurisdiction.'^  Under  some  of  the  statutes  it  seems  that  a 
notice  or  demand  is  necessary  in  all  cases  of  forcible  detainer."  Under  others  it 
has  been  decided  that  it  is  not  necessary  where  the  relation  of  landlord  and  tenant 
does  not  exist  between  the  parties,"  or  where  the  original  entry  was  forcible  '^  or 


Valentine,  16  N.  J.  L.  346 ;  Snedeker  v.  Quick, 
12  N.  J.  L.  129;  Kerr  v.  Phillips,  5  N.  J.  L. 
818. 

69.  Gould  V.  Hendrickson,  9  111.  App.  171. 

70.  Gray  t.  Dryden,  79  Mo.  106;  Wilson 
V.  Garaghty,  70  Mo.  517 ;  Bledsoe  r.  Simms, 
53  Mo.  305;  State  v.  Henning,  25  Mo.  App. 
119. 

In  unlawful  detainer  by  the  husband's 
vendor  to  recover  possession  of  the  premises 
contracted  for  in  his  name  but  as  trustee  for 
the  wife  she  is  not  a  necessary  party.  Wil- 
liamson v.  Paxton,  18  Gratt.   (Va.)   475. 

In  Tennessee  it  has  been  held  that  an  ac- 
tion of  forcible  entry  and  detainer  vdll  lie 
against  married  women  and  persons  under 
age.     Skipwith  v.  Johnson,  5  Coldw.  454. 

71.  Cofoid  V.  Bishop,  11  111.  App.  117. 
Under  the  Virginia  statute   forcible  entry 

and  detainer  may  be  maintained  against  a 
married  woman  in  respect  to  her  own  prop- 
erty or  when  she  is  acting  as  sole  trader, 
but  in  such  case  her  husband  must  be  joined 
as  a.  nominal  defendant.  Farley  r.  lillar,  81 
Va.  275. 

73.  Porter  v.  Murray,  (Cal.  1886)  12  Pao. 
425 ;  State  v.  Harvey,  3  N.  H.  65. 

Acts  done  under  husband's  advice. —  A  ver- 
dict against  the  husband  alone  will  not  be 
disturbed,  although  the  active  party  in  mak- 
ing the  entry  complained  of  was  defend- 
ant's wife,  where  there  was  enough  in  proof 
to  justify  the  conclusion  that  the  husband 
had  advised  and  consented  to  the  proceeding 
if  he  had  not  expressly  directed  it.  Bauer- 
schmitz  V.  Bailey,  29  111.  App.  295. 

73.  Where  the  relator  was  in  possession 
of  certain  premises  adjoining  defendant's 
railroad,  and  certain  of  the  employees  of  de- 
fendant, under  the  direction  of  its  general 
superintendent,  entered  upon  the  premises 
and  forcibly  expelled  the  relator,  threaten- 
ing him  with  injury  if  he  returned,  and  de- 


fendant immediately  took  and  retained  pos- 
session of  the  premises,  it  was  held  that  the 
act  was  not  a  volimtary  wilful  trespass  upon 
the  part  of  the  superintendent  and  his  men, 
but  an  official  act  for  the  benefit  of  defendant. 
At  least  the  act  was  fully  ratified,  and  de- 
fendant was  therefore  liable.  People  r.  New 
York  Cent.  R.  Co.,  51  N.  Y.  623. 

74.  Rains  %.  Oshkosh,  14  Wis.  372.  And 
see  Oklahoma  City  v.  Hill,  4  Okla.  521,  46 
Pac.  568. 

Illustration. —  Where  a  right  in  land  dedi- 
cated for  a  street  has  been  lost  by  a  non- 
acceptance  and  non-user,  an  action  of  forcible 
entry  and  detainer  will  lie  against  a  mu- 
nicipality for  an  unlawful  and  forcible  entry 
into  the  same,  and  the  withholding  of  the 
possession  thereof  from  the  person  in  adverse 
possession.  Edwardsville  v.  Barnsback,  66 
111.  App.  381. 

75.  See  the  statutes  of  the  different  states, 
and  the  cases  cited  in  the  following  notes. 

76.  Stuller  v.  Sparks,  51  Kan.  19,  31  Pac. 
301;  Nason  v.  Best,  17  Kan.  408;  Heller  v. 
Beal,  23  Ohio  Cir.  Ct.  540;  Oklahoma  City 
V.  Hill,  4  Okla.  521,  46  Pac.  568. 

77.  Alabama. —  Wright  v.  Lyle,  4  Ala.  112; 
Grice  v.  Ferguson,  1  Stew.  36. 

California. —  Kilburn  v.  Ritchie,  2  Cal.  145, 
56  Am.  Dec.  326 ;  Godwin  v.  Stebbins,  2  Cal. 
103. 

IlUnois. —  McGrath  v.  Miller,  61  111.  App. 
497. 

New  Jersey. — i  Crane  v.  Dod,  2  N.  J.  L.  340. 

Texas. —  Warren  v.  Kelly,  17  Tex.  544. 

Washington. —  Shannon  v.  GrandstaflF,  11 
Wash.  536,  40  Pac.  123. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  52. 

78.  Farncomb  v.  Stern,  18  Colo.  279,  32 
Pac.  612;  Stillman  v.  Palis,  134  111.  532,  25 
N.  E.  786  [affirrmng  34  111.  App.  540].  See 
also  Farley  v.  Bay  Shell  Road  Co.,  125  Ala. 

[IV,  D,  1] 
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wrongful^'  Under  the  statutes  relating  merely  to  unlawful  detainer  a  notice  or 
demand  is  ordinarily  necessary,^"  some  of  the  statutes  making  a  failure  or  refusal 
to  deliver  possession  after  demand  a  constituent  element  of  the  offense.^'  Notice 
is  also  ordinarily  required  in  cases  where  the  relation  of  landlord  and  tenant 
exists  between  the  parties,*'  or  where  the  action  is  brought  for  the  recovery  of 
possession  by  a  purchaser  at  an  execution  ^  or  foreclosure  sale.^  Under  the 
Tennessee  statute  no  notice  is  necessary  other  than  the  warrant  in  the  action.*^ 

2.  Form  and  Contents.  Under  some  of  the  statutes  the  notice  or  demand 
must  be  in  writing,^^  but  unless  so  required  a  written  notice  is  not  necessary.*'' 
As  to  the  form  and  contents  of  the  notice  or  demand  a  substantial  compliance 
with  the  statute  is  sufficient.**  It  must  contain  a  description  of  the  property 
sought  to  be  recovered,*'  but  it  is  only  necessary  that  the  description  should  be 
sufficient  to  identify  the  premises.'"  It  must  also  appear  who  claims  the  prem- 
ises and  makes  the  demand  therefor,'^  but  this  may  be  shown  from  the  signature 
at  the  end  and  need  not  appear  in  the  body  of  the  notice  or  demand.'^  The 
demand  need  not  specify  any  date  at  which  the  property  must  be  given  up.'*- 
The  notice  or  demand  may  be  signed  by  plaintiff's  agent  or  attorney,'*  but  must  be 
signed  in  his  representative  capacity.'^  The  name  and  address  of  defendant  need 
not  appear  on  the  demand.'^     Errors  in  the  statements  of  the  demand  or  notice 


184,    27    So.    770;    Knowles   v.    Ogletree,    98 
Ala.  555,  12  So.  397. 

79.  Nauman  v.  Burch,  91  111.  App.  48; 
Miller  v.  Drexel,  37  111.  App.  462;  Silvey  v. 
Summer,  61  Mo.  253;  De  Graw  v.  Prior,  53 
Mo.  313;  Voigt  V.  Avery,  14  Mo.  App.  48; 
Foster  v.  Kelsey,  36  Vt.  199,  84  Am.  Dec.  676. 

80.  Alabama. —  Farley  v.  Bay  Shell  Koad 
Co.,  125  Ala.  184,  27  So.  770;  Knowles  v. 
Ogletree,  96  Ala.  555,  12  So.  397;  Littleton 
V.  Clayton,  77  Ala.  571;'  Bates  v.  Eidgeway, 
48  Ala.  611;  Stinson  v.  Gosset,  4  Ala.  170. 

California. —  Tivnen  v.  Monahan,  76  Cal. 
131,  18  Pac.  144;  Brawley  v.  Eisdon  Iron 
Works,  38  Cal.  676;  Mecham  v.  McKay,  37 
Cal.   154. 

Colorado. —  Doss  v.  Craig,  1  Colo.  177.  See 
also  Farncomb  v.  Stern,  18  Colo.  279,  32  Pac. 
612. 

Missouri. —  Hyde  v.  Goldsby,  25  Mo.  App. 
29. 

Vermont. —  See  Foster  v.  Kelsey,  36  Vt. 
199,  84  Am.  Dec.  676. 

Virginia. —  Pettit  v.  Cowherd,  83  Va.  20, 
1  S.  E.  392;  Williamson  v.  Paxton,  18  Gratt. 
475. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  52. 

81.  Stinson  v.  Gosset,  4  Ala.  170;  Tivnen 
V.  Monahan,  76  Cal.  131,  18  Pac.  144;  Braw- 
ley V.  Risdon  Iron  Works,  38  Cal.  676;  Hyde 
V.  Goldsby,  25  Mo.  App.  29. 

An  appearance  before  a  justice  does  not 
waive  any  defect  in  the  notice  under  such 
statutes.     Seem  v.  McLees,  24  111.  192. 

82.  See,  generally,  Landlobd  and  Tenant. 

83.  Dickason  v.  Dawson,  85  111.  53. 

84.  See,  generally.  Mortgages. 

85.  Mallory  v.  Hanaur  Oil-Works,  86  Tenn. 
598,  8  S.  W.  396;  Spillman  v.  Walt,  12  Heisk. 
(Tenn.)   574. 

86.  Alabama. —  Bates  v.  Eidgeway,  48  Ala. 
611 ;  Dumas  v.  Hunter,  30  Ala.  75. 

Colorado. —  Doss   r.   Craig,    1    Colo.   177. 
Illinois. —  Seem    v.    McLees,    24    111.    192; 
Lehman  v.  Whittington,  8  111.  App.  374. 

[IV,  D,  I] 


Kansas. —  Nason  v.  Best,   17  Kan.  408. 

Missouri. —  Hyde  v.  Goldsby,  25  Mo.  App. 
29. 

Ohio.—  Heller  v.  Beal,  23  Ohio  Cir.  Ct.  540. 

Oklahoma.— Okla-homa,  City  v.  Hill,  4  Okla. 
521,  46  Pac.  568. 

See  23.  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  53. 

87.  Knowles  v.  Ogletree,  96  Ala.  555,  12 
So.  397. 

88.  Oklahoma  City  v.  Hill,  4  Okla.  521,  46 
Pac.  568. 

89.  Grant  v.  Marshall,  12  Nebr.  488,  11 
N.  W.  743. 

90.  Farr  v.  Farr,  21  Ark.  573;  Cummings 
V.  Winters,  19  Nebr.  719^  28  N.  W.  302; 
Seeley  v.  Adamson,  1  Okla.  78,  26  Pac. 
1069. 

A  description  of  the  land  by  numbers,  as 
"the  N.  E.  1/4  of  section  28,  T.  7,  R.  7," 
"  the  premises  now  occupied  by  you,"  is  suffi- 
cient. Cummings  v.  Winters,  19  Nebr.  719, 
28  N.  W.  302. 

Where  there  are  several  tracts  of  land,  a. 
description  which  is  correct  as  to  some  of  the 
tracts  and  incorrect  as  to  others  is  sufficient 
to  support  the  action  for  those  tracts  which 
are  covered  both  by  the  complaint  and  the 
demand.     Beach  v.  Heck,  54  Mo.  App.  599. 

An  objection  to  a  defect  in  the  description 
of  the  premises  cannot  be  made  for  the  first 
time  on  appeal.  Grant  v.  Marshall,  12  Nebr. 
488,  11  N.  W.  743. 

91.  Nason  v.  Best,  17  Kan.  408. 

92.  Conaway  v.  Gore,  22  Kan.  216;  Okla- 
homa City  V.  Hill,  4  Okla.  521,  46  Pac.  568. 

93.  Smith  v.  Soper,  12  Colo.  App.  264,  55 
Pac.  195;  Carico  v.  Kling,  11  Colo.  App.  349, 
53  Pac.  390. 

94.  Ensley  v.  Page,  13  Colo.  App.  452,  59 
Pac.  225;  Samuels  v.  Greenspan,  9  Kan.  App. 
140,  58  Pac.  482;  Post  v.  Bohner,  23  Nebr.. 
257,  36  N.  W.  508. 

95.  Kennedy  v.  Hitchcock,  4  Port.  (Ala.) 
230. 

96.  Gardner  v.  Eberhart,  82  111.  316. 
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are  not  ground  for  reversal  where  defendant  was  not  misled  or  prejudiced 
thereby." 

3.  Service.  "Where  the  statute  specifically  describes  the  manner  in  which  the 
notice  or  demand  shall  be  served  its  requirements  must  be  strictly  observed.^' 
Under  some  of  the  statutes  service  must  be  made  by  leaving  the  copy  with 
defendant,''  or  if  he  be  absent,  with  some  person  over  a  certain  age  upon  the 
premises ;  ^  and  under  such  statutes  it  is  not  sufficient  to  read  a  copy  to  defend- 
ant "^  or  to  send  a  copy  by  mail.'  The  demand  must  be  made  upon  the  party  who 
is  in  possession  and  detaining  the  possession,''  but  may  be  delivered  by  an  agent 
or  attorney  instead  of  by  plaintiff  personally.^  Under  some  of  the  statutes  the 
notice  or  demand  must  be  served  a  certain  number  of  days  before  suit  is  insti- 
tuted,' but  the  fact  that  a  longer  notice  is  given  is  immaterial  and  does  not  affect 
the  jurisdiction  of  the  court,'  provided  the  action  is  commenced  within  a  reason- 
able time  thereafter.*  When  not  so  provided  by  statute,  the  time  of  the  notice 
or  demand  is  immaterial,'  provided  it  be  given  before  the  suit  is  instituted  ^^  and 
after  the  particular  entry  complained  of.*\ 

E,  Defenses,  Set-OflF,  and  Countep-Claim.  Equitable  defenses  are  not 
available  in  actions  brought  under  the  forcible  entry  and  detainer  statutes, '^  nor 
is  matter  in  abatement  only  available  as  a  defense.^'  So  it  is  not  a  defense  that 
the  entry  by  defendant  was  made  in  good  faith,^*  that  plaintiff  had  leased  the 
premises  to  one  with  whose  right  defendant  does  not  connect  himself,''  that  the 
premises  had  been  leased  for  an  immoral  purpose, '^  that  defendant  has  become 
bankrupt  during  the  pendency  of  an  appeal  by  him,"  that  plaintiff  regained 
possession  of  the  premises  pending  an  appeal  by  defendant,'*  that  a  corporation 
plaintiff  has  so  conducted  its  affairs  as  to  subject  it  to  a  quo  warranto  by  the 
state,"  that  defendant  did  not  refuse  to  quit  possession,  if  it  appears  that  he  holds 
over  an  unreasonable  length  of  time  after  demand,'^  that  defendant  in  com- 


97.  Miller  f.  Hall,  14  Colo.  App.  367,  60 
Pac.  194. 

98.  Hyde  v.  Goldsby,  25  Mo.  App.  29,  hold- 
ing that  the  fact  that  the  party  to  be  noti- 
fied has  actual  knowledge  of  such  notice  is 
immaterial. 

99.  Colorado. —  Doss  v.  Craig,  1  Colo. 
177. 

Illinois. —  Seem  v.  McLees,  24  111.  192; 
Lehman  v.  Whittington,  8  111.  App.  374. 

Kansas. —  Stuller  v.  Sparks,  51  Kan.  19, 
31  Pae.  301. 

Missouri. —  Hyde  v.  Goldsby,  25  Mo.  App. 
29. 

Ohio. —  Heller  v.  Beal.  23  Ohio  Cir.  Ct. 
640. 

1.  Richardson  v.  Penny,  .6  Okla.  328,  50 
Pae.  231.  See  also  Hinniger  v.  Trax,  67  Mo. 
App.  521. 

2.  Doss  V.  Craig,  1  Colo.  177;  Seem  v.  Mc- 
Lees, 24  111.  192;  Lehman  v.  Whittington,  8 
111.  App.  374. 

3.  Hyde  v.  Goldsby,  25  Mo.  App.  29. 

4.  Brawley  v.  Eisdon  Iron  Works,  38  Cal. 
676;  Wheelan  v.  Fish,  2  111.  App.  447. 

5.  Eldridge  v.  Holway,  18  111.  445;  Bums 
j;.  Noell,  12  Okla.  133,  69  Pae.  1076. 

6.  Stuller  v.  Sparks,  51  Kan.  19,  31  Pae. 
301;  Douglass  v.  Whitaker,  32  Kan.  381,  4 
Pac.  874;  Heller  v.  Beal,  23  Ohio  Cir.  Ct. 
540;  Greenamayer  v.  Coate,  12  Okla.  452, 
72  Pac.  377;  Burns  v.  Noell,  12  Okla.  133,  69 
Pac.  1076. 

7.  Shuver  v.  Klinkenberg,  67  Iowa  544,  25 
N.  W.  770. 

8.  Douglass  V.  Whitaker,  32  Kan.   381,  4 


Pac.  874,  holding  that  if  there  is  a  long  and 
unreasonable  delay  in  instituting  the  suit  a 
new  notice  must  be  given. 

9.  Doss  V.  Craig,  1  Colo.  177;  Huftalin  v. 
Misner,  70  111.  205. 

A  demand  made  one  day  before  the  com- 
plaint is  filed  is  sufficient  when  not  other- 
wise provided  for  by  statute.  Beauchamp  v. 
Runnels,  (Tex.  Civ.  App.  1904)  79  S.  W. 
1105. 

10.  Lehman  v.  Whittington,  8  111.  App. 
374. 

11.  Mecham  v.  McKay,  37  Cal.  154. 

18.  St.  Louis  Nat.  Stock  Yards  v.  Wiggins 
Ferry  Co.,  102  111.  514  (the  rule  applied  in 
respect  of  the  defense  that  plaintiff  was  es- 
topped to  revoke  the  license  under  which 
defendant  held  the  premises)  ;  Illinois  Cent. 
R.  Co.  V.  Baltimore,  etc.,  Co.,  23  111.  App. 
531;  Home  Mut.  Bldg.,  etc.,  Assoc,  v.  Leonard, 
77  Miss.  39,  25  So.  351 ;  Carey  v.  Richards,  2 
Ohio  Dec.  (Reprint)  630,  4  West.  L.  Month. 
251;  Brumbaugh  v.  Sperringer,  48  W.  Va. 
121,  35  S.  E.  854. 

13.  Jones  v.  Overton,  4  Bibb   (Ky.)   334. 

14.  Voll  V.  Hollis,  60  Cal.  569;  Gore  v. 
Altice,  33  Wash.  335,  74  P.ac.  556. 

15.  Yosemite  Valley,  etc..  Grove  v.  Bar- 
nard, 98  Cal.  199,  33  Pac.  982. 

16.  King  v.  Wilson,  1  Nebr.  (Unoff.)  93, 
95  N.  W.  494. 

17.  Lomax  v.  Spear,  51  Ala.  532. 

18.  Beck  V.  Glenn,  69  Ala.  121. 

19.  Home  Mut.  Bldg.,  etc.,  Assoc,  v.  Leon- 
ard, 77  Miss.  39,  25  So.  351. 

20.  Floyd  V.  Ricks,  11  Ark.  451. 

[IV.  E] 
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mitting  the  acts  complained  of  was  acting  in  the  capacity  of  agent  and  not 
in  his  own  right,^'  or  that  plaintiff  has  been  guilty  of  the  same  wrong  toward 
defendant.^^  So  under  a  statute  making  a  year's  possession  immediately  preceding 
the  filing  of  the  complaint  a  defense  unless  the  estate  in  the  premises  be  ended,  an 
answer  alleging  that  defendant  had  been  in  the  quiet  possession  of  the  premises 
for  more  than  a  year  before  the  filing  of  the  complaint  but  which  fails  to  allege 
that  the  estate  tnerein  is  not  ended  presents  no  defense.^  And  the  pendency  of 
an  action  to  quiet  title  by  one  who  had  merely  been  granted  an  equity  of 
redemption  and  hence  could  not  maintain  the  action  cannot  be  pleaded  in  abate- 
ment of  an  action  of  unlawful  detainer.^  The  pendency  of  a  prior  action  is  a 
defense  in  an  action  of  forcible  entry  and  detainer  to  the  same  extent  as  in  any 
other  action.^  Under  the  statutes  of  some  jurisdictions,  defendant  cannot  in 
this  class  of  actions  file  a  set-off  or  counter-claim  of  any  character.^^  And  under 
some  statutes  no  counter-claim  can  be  pleaded  in  a  justice's  court  except  as  a  set- 
off for  rent  or  damages  in  cases  where  judgment  for  rent  or  damages  is  claimed.^ 
F.  Jurisdiction  and  Venue ^—l.  Jurisdiction  —  a.  What  Courts  Have 
Jurisdietion.  As  a  rule  original  jurisdiction  of  actions  brought  under  the 
forcible  entry  and  detainer  statutes  is  given  to  courts  of  justices  of  the  peace  or 
to  courts  of  like  inferior  and  limited   jurisdiction,^'  such  as  court  commission- 


21.  Luling  V.  Sheppard,  112  Ala.  588,  21 
So.  352. 

22.  Bibby  v.  Thomas,  131  Ala.  350,  31  So. 
432. 

S3.  Bellingham  Bay,  etc.,  Co.  v.  Strand,  1 
Wash.  133,  23  Pac.  928. 

24.  Miller  v.  Hall,  14  Colo.  App.  367,  66 
Pac.  194. 

25.  Bond  v.  White,  24  Kan.  45. 

26.  Warburton  v.  Doble,  38  Cal.  619;  Mark 
V.  Schumann  Piano  Co.,  105  111.  App.  490. 

27.  Vidger  v.  Nolin,  10  N.  D.  353,  87  N.  W. 
593. 

Damages  resulting  from  wrongful  eviction. 
—  Defendant  cannot  counter-claim  damages 
resulting  from  a  wrongful  eviction  under  the 
writ  issued  in  an  action  of  forcible  entry  and 
detainer  but  must  resort  to  a  separate  action 
on  the  bond.  Owens  v.  Swanton,  25  Wash. 
112,  64  Pac.  921. 

28.  For  appellate  jurisdiction  see  supra, 
IV,  N,  1,  b. 

29.  California. —  In  California  justices' 
courts  have  concurrent  jurisdiction  with  the 
superior  courts  where  the  rental  value  of  the 
property  in  controversy  does  not  exceed 
twenty-five  dollars  a  month  and  the  whole 
amount  of  damages  claimed  does  not  exceed 
two  hundred  dollars.     Code  Civ.  Proc.  §  113. 

Colorado. —  Hamill  v.  Clear  Creek  County 
Bank,  22  Colo.  384,  45  Pac.  411. 

Georgia. —  Any  one  or  more  justices  of  the 
peace  upon  complaint  made  on  oath  may  sum- 
mon a  jury  of  twelve  men  and  proceed  to  try 
an  action  of  forcible  entry  and  detainer.  Civ. 
Code,  §  4823.  Formerly  a  justice  of  the  peace 
had  no  jurisdiction  in  such  cases.  Eii  p. 
Putman,  T.  U.  P.  Charlt.  76. 

Iowa. —  Easton  v.  Fleming,  51  Iowa  305,  1 
N.  W.  624. 

Kansas. —  Armour  Packing  Co.  v.  Howe,  62 
Kan.  587,  64  Pac.  42. 

Maine. —  Larabee  v.  Brovni,  38  Me.  482. 

Maryland. —  Roth  v.  State,  89  Md.  524,  43 
Atl.  769. 

[IV,  E] 


Minnesota. —  Stone  v.  Bassett,  4  Minn.  298. 
And  see  Hoffman  v.  Parsons,  27  Minn.  236,  6 
N.  W.  797,  holding  that  a  justice  of  the 
peace  of  a  town  in  Ramsey  county  may  prop- 
erly, within  his  own  town,  issue  a  summons 
and  entertain  a  proceeding  in  forcible  entry 
and  detainer,  although  the  parties  to  the  pro- 
ceedings reside  in  the  city  of  St.  Paul,  and 
the  premises  which  are  the  subject  of  the 
proceedings  are  within  the  limits  of  such 
city. 

Mississippi. —  Ragan  v.  Harrell,  52  Miss. 
818.  And  see  Rabe  v.  Fyler,  18  Miss.  440,  48 
Am.  Dec.  763. 

Nebraska. —  Armstrong  v.  Mayer,  60  Nebr. 
423,  83  N.  W.  401;  Blachford  v.  Frenzer,  44 
Nebr.  829,  62  N.  W.  1101. 

Nevada. —  Hoopes  v.  Meyer,  1  Nev.  433; 
Armstrong  v.  Paul,  1  Nev.  134. 

Oregon. —  Heiney  v.  Heiney,  43  Oreg.  577, 
73  Pac.  1038. 

Vermont. —  In  an  action  to  get  possession 
of  land  a  single  magistrate  has  jurisdiction. 
Barton  v.  Learned,  26  Vt.  192. 

West  Virginia. —  Rathbone  Oil  Tract  Co.  v. 
Rauch,  5  W.  Va.  79. 

Vfisconsin. —  Savage  v.  Carney,  8  Wis.  162. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  82. 

In  North  Carolina  a  justice  of  the  peace 
has  no  jurisdiction  of  an  action  of  forcible 
entry  and  detainer,  since  under  the  statutes 
of  that  state  defendant  may  always  raise  a 
question  of  title  in  such  cases  and  the  jus- 
tice could  do  nothing  but  dismiss  the  com- 
plaint. Perry  v.  Shepherd,  78  N.  C.  83;  At- 
lantic, etc.,  R.  Co.  V.  Johnston,  70  N.  C.  348, 
509 ;  State  v.  Yarborough,  70  N.  C.  250. 

Jury  trial. —  Under  an  early  Pennsylvania 
statute  which  substantially  reenacted  pre- 
vious statutes  on  the  subject,  it  was  held 
that  a  justice  or  justices  might,  upon  a  view 
of  the  force,  make  a  record  of  the  forcible 
holding,  and  fine  and  commit  the  offender, 
but  he  or  they  could  not  meddle  with  the 
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ers,**  or  probate  courts,^'  county  courts,^  or  municipal  courts  within  the  territorial 
limits  of  their  respective  municipalities ;  ^  and  where  this  is  so  their  powers  and 
duties  are  defined  by  the  particular  statute  respecting  forcible  entries  and 
detainers  and  not  by  the  statute  defining  and  limiting  the  jurisdiction  of  such 
courts  generally.^  In  some  states  this  original  jurisdiction  of  justices  of  the 
peace  and  like  courts  is  exclusive.^  But  in  others  courts  of  general  original 
■jurisdiction  have  also  original  jurisdiction  of  these  summary  proceedings.'^  Thus 
it  will  be  seen  that  in  some  localities  these  courts  have  both  appellate  and 
concurrent  original  jurisdiction  in  this  class  of  cases.''' 

b.  Necessity  For  Strict  Compliance  With  Statute.  The  action  of  forcible 
entry  and  detainer  or  forcible  detainer,  being  a  special  statutory  proceeding, 
summary  in  its  nature,  and  in  derogation  of  the  common  law,  it  follows  that  the 
statute  conferring  jurisdiction  must  be  strictly  pursued  in  the  metliod  of  proced- 
ure prescribed  by  it,  or  the  jurisdiction  will  fail  to  attach,  and  the  proceeding 
will  be  coram,  non  judice  and  void.'*  So  where  jurisdiction  to  hear  and  deter- 
mine forcible  entry  and  detainer  cases  is  conferred  on  courts  of  superior  jurisdic- 
tion, they  exercise  a  special,  statutory,  and  extraordinary  power  and  stand  upon 
the  same  footing  and  are  governed  by  the  same  rules  as  courts  of  limited  and 
inferior  jurisdiction.  There  is  no  presumption  in  favor  of  the  record.  It  must 
appear  that  the  statutory  remedy  was  strictly  pursued  and  the  facts  which  give 
jurisdiction  must  appear  aifirmatively  on  the  face  of  the  record ;  otherAvise  the 
proceedings  will  be,  not  merely  voidable,  but  absolutely  void,  as  being  coram  non 
judice.^ 


possession  without  the  intervention  of  a  jury. 
Blythe  v.  Wright,  2  Ashm.  428. 

If  by  virtue  of  special  statutory  provisions 
question  of  title  may  be  adjudicated  in  ac- 
tions brought  under  the  forcible  entry  and 
detainer  statutes  an  action  involving  title 
brought  in  a  court  without  jurisdiction  to 
try  questions  of  title  must  be  removed  to  a 
court  which  possesses  jurisdiction.  Murry  v. 
Burris,  6  Dak.  170,  42  N.  W.  25;  Gushing  v. 
Danforth,  76  Me.  114;  Abbott  v.  Norton,  53 
Me.  158.  And  see  Bridwell  v.  Barcroft,  2 
Ohio  Dec.  (Reprint)  697,  4  West.  L.  Month. 
617. 

30.  Hyndman  v.  Stowe,  9  Utah  23,  33  Pac. 
227.  The  mere  filing  of  a  plea  of  title  by 
defendant  in  summary  proceedings  before  a 
circuit  court  commissioner  to  recover  pos- 
session of  real  property  does  not  oust  such 
commissioner  of  jurisdiction,  but  he  loses 
jurisdiction  only  when  it  appears  that  the 
question  of  title  is  necessarily  involved. 
Butler  V.  Bertrand,  97  Mich.  59,  56  N.  W. 
342. 

31.  Anderson  v.  Fergeson,  12  Okla.  307,  71 
Pac.  225;  McClung  v.  Penny,  11  Okla.  474, 
fiO  Pac.  499. 

32.  Calderwood'  v.  Peyser,  42  Cal.  110; 
Caulfield  v.  Stevens,  28  Cal.  118;  State  v. 
Gardner,  22  Pla.  14;  Uhl  v.  Pence,  11  Nebr. 
316,  9  N.  W.  41 ;  Blaco  v.  Haller,  9  Nebr.  149, 
1  N.  W.  978. 

33.  Woodside  v.  Wagg,  71  Me.  207;  Lara- 
bee  V.  Brown,  38  Me.  482. 

34.  Savage  v.  Carney,  8  Wis.  162. 

35.  loioa. —  Easton  v.  Fleming,  51  Iowa 
305,  1  N.  W.  624. 

Kansas. — Wideman  v.  Taylor,  63  Kan.  884, 
65  Pac.  664;  Armour  Packing  Co.  v.  Howe, 
62  Kan.  587,  64  Pac.  42. 


Kentucky. —  Johnson  v.  Erwine,  3  Mete. 
251. 

Missouri. —  McQuoid  v.  Lamb,  19  Mo.  App. 
153. 

Nebraska. —  Armstrong  v.  Mayer,  60  Nebr. 
423,  83  N.  W.  401. 

Oklahoma. —  McDonald  v.  Stiles,  7  Okla. 
327,  54  Pac.  487. 

Oregon. —  Thompson  v.  Wolf,  6  Oreg.  308. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §   82. 

In  Illinois  the  jurisdiction  of  the  justices 
of  the  peace  was  formerly  exclusive.  Ginn 
V.  Rogers,  9  111.  131. 

36.  Cal.  Code  Civ.  Proc.  §  76;  Davis  v. 
Hamilton,  53  111.  App.  94;  Hoopes  v.  Myer,  1 
Nev.  433.  But  jurisdiction  of  these  sum- 
mary statutory  proceedings  does  not  belong 
to  the  superior  courts  by  virtue  of  their  gen- 
eral common-law  jurisdiction.  It  requires 
something  in  the  constitution  or  statutes  to 
confer  such  jurisdiction.    Townsend  v.  Brooks, 

5  Cal.  52;  Ginn  v.  Rogers,  9  111.  131. 

In  Arkansas  circuit  courts  have  jurisdic- 
tion in  forcible  entry  and  detainer.     Sandel 

6  H.  Dig.  (1894)  §  3448;  Halliburton  v. 
Sumner,  27  Ark.  460.  And  it  has  been  held 
that  a  statute  conferring  jurisdiction  on 
justices  of  the  peace  is  unconstitutional.  Mc- 
Lain   p.   Taylor,   4  Ark.   147. 

37.  Davis  v.  Hamilton,  53  111.  App.  94. 
'38.  French  v.  Wilier,  126  111.  611,  18  N.  E. 

811,  9  Am.  St.  Rep.  651,  2  L.  R.  A.  717; 
Burns  v.  Nash,  23  HI.  App.  552. 

The  jurisdiction  of  a  justice  of  the  peace 
must  affirmatively  appear  in  an  action  of 
forcible  entry  and  detainer.  McQuoid  v. 
Lamb,  19  Mo.  App.  153. 

39.  Burns  v.  Nash,  23  111.  App.  552. 

A  judgment  entered  by  confession  under  a 
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e.  Jupisdietion  as  Affected  by  Value  of  Property  in  Controversy.  Tlie  juris- 
diction of  an  action  of  forcible  entry  and  detainer  or  of  unlawful  detainer  is  not 
affected  by  the  value  of  the  property,  the  possession  of  which  is  sought  to 
be  recovered.*  And  it  has  been  held  that  in  an  action  for  forcible  entry  and 
detainer  the  jurisdiction  of  justices  in  the  matter  of  damages  is  not  limited  to  the 
amount  specified  as  the  limit  of  their  jurisdiction  in  civil  actions  generally." 

d.  Jurisdiction  as  Affected  by  Improper  Allegations  as  to  Title.  Improper 
and  unnecessary  allegations  as  to  title,  whether  made  by  plaintiff  or  defendant, 
do  not  deprive  the  court  in  which  an  action  is  properly  brought  of  jurisdiction.*^ 

2.  Venue.  "Where  the  territorial  jurisdiction  of  a  justice  is  coextensive  with 
the  county,  he  may  try  a  case  of  forcible  entry  and  detainer  in  any  township  in 
the  county.''^ 

G.  Time  to  Sue  and  Limitations.  Ordinarily  the  forcible  entry  and 
detainer  statutes  prescribe  the  time  within  which  actions  based  on  such  statutes 
must  be  brought.^  In  actions  of  forcible  entry  and  detainer  an  entry  on  unim- 
proved land  with  intent  to  clear  and  fit  it  for  cultivation  is  sufficient  to  put  the 
statute  of  limitations  in  operation.     An  inclosure  is  nnnecessary.*°     If  a  statute 


power  of  attorney  and  cognovit  in  a  forcible 
detainer  suit  is  unauthorized  by  law  and 
void.  In  such  case  the  court  acquires  no  ju- 
risdiction of  the  person  of  defendant  by  the 
filing  of  the  cognovit  in  pursuance  of  the 
warrant  of  attorney,  and  such  a  proceeding 
is  in  a  court  of  record  as  irregular  and  un- 
authorized as  it  would  be  in  a  justice's  court. 
French  v.  Wilier,  126  111.  611,  18  N.  E.  811, 
9  Am.  St.  Rep.  651,  2  L.  R.  A.  717;  Burns 
V.  Nash,  23  111.  App.  552. 

40.  Kelly  v.  E.  F.  Hallack  Lumber,  etc., 
Co.,  22  Colo.  221,  43  Pac.  1003.  There  is 
nothing  in  the  suggestion  that  the  jurisdiction 
conferred  on  justices  of  the  peace  by  the 
legislature,  in  proceedings  of  unlawful  de- 
tainer, is  violative  of  the  constitution.  In 
such  cases  the  value  of  the  premises  is  to- 
tally immaterial.  Beck  v.  Glenn,  69  Ala. 
121. 

41.  Silvey  v.  Summer,  61  Mo.  253. 

42.  Colorado. —  Kelley  v.  Andrew,  3  Colo. 
App.  122,  32  Pae.  175. 

Indiana. —  Bridges  v.  Branam,  133  Ind.  488, 
33  N.  E.  271. 

Kansas. —  Wideman  v.  Taylor,  (Sup.  1901) 
65  Pae.  664;  Armour  Packing  Co.  v.  Howe, 
62  Kan.  587,  64  Pae.  42. 

Missouri. —  Graham  t.  Conway,  91  Mo. 
App.  391. 

Nebraska. —  Lipp  v.  Hunt,  25  Nebr.  91,  41 
N.  W.  143;  Smith  v.  Kaiser,  17  Nebr.  184, 
22  N.  W.  368. 

Ohio. —  State  v.  Paul,  9  Ohio  Dec.  (Re- 
print)  226,  11  Cine.  L.  Bui.  234. 

Oklahoma. — McQuiston  v.  Walton,  12  Okla. 
130,  69  Pac.  1048. 

Oregon. —  Heiney  v.  Heiney,  43  Oreg.  577, 
73   Pae.    1038. 

South  Dakota. —  Chicago,  etc.,  R.  Co.  v. 
Nield,  16  S.  D.  370,  92  N.  W.  1069. 

Wisconsin. —  Newton  v.  Leary,  64  Wis.  190, 
25  N.  W.  39. 

43.  Reynolds  v.  Larkins,  10  Colo.  126,  14 
Pac.  114;  Keim  v.  Daugherty,  8  Mo.  498. 

The  mayor  of  a  municipality  who  is  under 
the  statute  ex  officio  a  justice  of  the  peace 
within  the  territorial  limits  thereof  is  also 
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a  justice  of  the  peace  of  the  county  within 
the  meaning  of  the  statute,  and  may  partici- 
pate as  such  in  the  trial  of  an  action  of  un- 
lawful detainer.  Nickles  v.  Kendricks,  73 
Miss.  711,  19  So.  582. 

The  concurrent  jurisdiction  over  a  river 
forming  a  common  boundary  is  not  believed 
to  confer  authority  upon  one  state  to  bring 
forcible  entry  and  ejectment  for  the  recov- 
ery of  land  within  the  limits  of  the  other. 
Cooley  V.  Golden,  52  Mo.  App.  229. 

44.  For  a  construction  of  particular  stat- 
'  utes  see  the  following  cases : 

Alabama. —  Wray  v.  Taylor,  56  Ala.  188. 

Georgia. —  De  Lagal  v.  Wallace,  48  Ga. 
408. 

■Maine. —  Morton  v.  Thompson,  13  Me.  162. 

Massachusetts. —  Mitchell  v.  Shanley,  12 
Gray  206. 

Mississippi. —  Loring  v.  Willis,  5  Miss.  383. 

Missouri. —  Miller  v.  Tillmann,  61  Mo.  316; 
Buck  V.  Endicott,  103  Mo.  App.  248,  77  S.  W. 
85. 

Montana. —  Boardman  v.  Thompson,  3 
Mont.  387. 

Nebraska. —  Weatherford  v.  Union  Pac.  R. 
Co.,    (1904)    98  N.  W.  1089. 

Tennessee. —  Beaty  v.  Jones,  1  Coldw  482; 
Philips  V.  Sampson,  2  Head  429;  Thompson 
V.  Holt,  9  Humphr.  407. 

Virginia. —  Pettit  v.  Cowherd,  83  Va.  20, 
1  S.  E.  392;  Kincheloe  v.  Tracewells,  11 
Gratt.  587. 

West  Virginia. —  Billingsley  v.  Stutler,  52 
W.  Va.  92,  43  S.  E.  96. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"   §   83. 

Necessity  for  pleading  statute.— The  stat- 
ute of  limitations,  if  available  as  a  defense 
to  an  action  for  a  forcible  entry  and  de- 
tainer, must  be  taken  advantage  of  by  plea, 
and  is  not  good  matter  for  demurrer  to  the 
complaint.     Ferguson  v.  Carter,  40  Ala.  607. 

45.  Humphrey  v.  Jones,  3  T.  B.  Mon.  (Ky.) 
261. 

Under  the  Oklahoma  statute  the  right  of 
action  in  a  forcible  entry  and  detainer  case 
between   adverse   claimants   of   a   homestead 
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provides  that  peaceable  and  uninterrupted  possession  with  plaintiff's  knowledge 
for  a  designated  time  shall  be  a  bar,  defendant  cannot  rely  upon  it  unless  plaintiff 
had  knowledge  of  the  adverse  possession.^^  In  unlawful  detainer  the  statute  com- 
mences to  run  not  from  the  time  of  taking  possession  but  from  the  time  the  posses- 
sion becomes  adverse.*' 

H.  Process.  The  form  and  suflBciency  of  a  summons  or  other  process  in  an 
action  for  forcible  entry  and  detainer  depends  largely  upon  statutory  provisions, 
and  as  to  these  matters  it  has  been  decided  that  a  summons  is  only  required  "  to 
be  sufficient  on  its  face  to  show  what  is  intended  thereby  "  ;  ^  that  the  complaint 
made  and  verified  by  plaintifE  under  oath  may  be  looked  to  in  aid  of  a  warrant ;  *' 
that  if  the  summons  contains  the  substance  of  the  complaint  so  as  to  apprise 
defendant  of  the  nature  and  extent  of  the  claim,  it  is  sufficient  without  reciting 
the  complaint  fully  ;  °"  that  a  summons  is  not  rendered  defective  by  its  omission 
to  state  that  the  place  at  which  defendant  is  to  appear  is  the  usual  place  of  hold- 
ing the  justice's  court  in  the  district ;  ^'  and  that  a  process  is  not  bad  because 
plaintiffs  in  describing  their  possession  stated  that  they  were  possessed  as  execu- 
tors.^ A  summons  should  describe  the  land  in  controversy  with  convenient  cer- 
tainty so  as  to  enable  the  officer  to  deliver  possession,  but  the  description  need 
not  be  so  certain  as  in  itst^f  and  alone  to  enable  him  to  do  so  ;  if  it  can  be  ren- 
dered certain  by  extrinsic  evidence  it  is  sufficient.^^  Process  must  be  made 
returnable  within  the  time,^  and  to  the  term  of  court  ^^  provided  by  statute ;  and 
it  must  be  served  within  the  time,^^  and  in  the  manner"  prescribed  by  statute. 
Under  a  statute  providing  that  when  a  summons  in  unlawful  detainer  is  served 


accrues  when  the  contest  is  finally  adjudi- 
cated in  the  land-office.  Cope  v.  Braden,  11 
Okla.  291.  67  Pac.  475. 

46.  Fultz  V.  Black,  3  Iowa  569. 

47.  Loring  «;.  Willis,  5  Miss.  383. 
Action  by  judgment  creditor. —  Three  years 

is  the  statutory  limitation  of  an  action  for 
the  unlawful  detainer  of  lands;  yet  when  the 
action  is  brought  by  a  judgment  creditor 
or  other  person  having  a  statutory  right  to 
redeem,  whose  offer  to  redeem  has  been  re- 
fused, quiet  possession  for  three  years  after 
the  sale  is  not  necessarily  a  bar,  since  the 
statute  does  not  begin  to  run  until  the  ac- 
crual of  the  plaintiff's  cause  of  action  by 
the  tender  and  refusal.  Posey  v.  Pressley, 
60  Ala.  243. 

48.  Brumbaugh  v.  Sterringer,  48  W.  Va. 
121,  35  S.  E.  854;  Thorn  v.  Thorn,  47  W.  Va. 
4,  34  S.  E.  759;  Simpkins  v.  White,  43 
W.  Va.    125,  27   S.   E.  361. 

49.  Kincheloe  x>.  Tracewells,  11  Gratt.  (Va.) 
587. 

50.  Eussell  V,  Wheeler,  21'  Ped.  Cas.  No. 
12,164a,  Hempst.  3,  construing  Arkansas 
statute. 

51.  Brown  «.  Ashford,  56  Miss.  677. 

52.  Edmonds  v.  Morrill,  Brayt.    (Vt.)    20. 

53.  Billingsley  v.  Stutler,  52  W.  Va.  92, 
43  S.  E.  96;  Brumbaugh  v.  Sterringer,  48 
W.  Va.  121,  35  S.  E.  854;  Thorn  r>.  Thorn, 
47  W.  Va.  4,  34  S.  E.  759 ;  Simpkins  v.  White, 
43  W.  Va.  125,  27  S.  E.  361 ;  Board  of  Edu- 
cation r.  Crawford,  14  W.  Va.  790;  Hawkins 
V.  Wilson,  1  W.  Va.  117;  Gorman  v.  Steed,  1 
W.  Va.  1. 

Failure  to  state  the  town  or  county  in 
which  the  land  in  question  is  situated  makes 
a  summons  defective.  Raleigh  County  v.  El- 
lison, 8  W.  Va.  308. 


54.  Michigan. —  Sallee  v.  Ireland,  9  Mich. 
154. 

Missouri. —  Westerhold  v.  Boese,  64  Mo. 
App.  280. 

New  Jersey. — Berry  v.  Williams,  2 1  N.  J,  L. 
423.  See  also  Pullen  v.  Boney,  4  N.  J.  L. 
125. 

Washington. —  State  v.  Parker,  12  Wash. 
685,  42  Pac.  113. 

West  Virginia. —  Wheeling  Gas  Co.  i'. 
Wheeling,  7  W.  Va.  22. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  91. 

55.  Watier  v.  Buth,  87  Minn.  205,  91 
N.  W.  756,  92  N.  W.  331.  See  also  Gorman 
V.  Steed,  1  W.  Va.  1. 

56.  Kent  i'.  West,  50  Cal.  185;  Shuver  v. 
Klinkenberg,  67  Iowa  544,  25  N.  W.  770; 
Sallee  v.  Ireland,  9  Mich.  154;  Clements  v. 
Clinton,  Mart.  &  Y.    (Tenn.)    198. 

In  Washington  service  of  summons  before 
the  complaint  is  filed  is  good.  McGrew  v. 
Lamb,  31  Wash.  485,  72  Pac.  100;  Security 
Sav.,  etc.,  Co.  v.  Hackett,  27  Wash.  247,  67 
Pac.  607. 

57.  Arkansas. —  Keller  v.  Henry,  24  Ark. 
575. 

Kentucky. —  Swanson  v.  Smith,  77  S.  W. 
700,  25  Ky.  L.  Rep.  1260,  under  a  statute  au- 
thorizing substituted  service  of  process  by 
leaving  a  copy  with  a  member  of  defendant's 
family  over  sixteen  years  of  age,  a  notice 
of  a  writ  of  forcible  entry  is  properly  served 
by  leaving  a  copy  with  defendant's  wife  who 
is  at  the  time  a  member  of  his  family,  over 
sixteen  years  of  age,  defendant  being  absent 
and  not  found. 

Minnesota. —  Fallman  r.  Gilman,  1  Minn. 
179,  a  summons  served  by  reading  the  same 
in  the  presence  of  defendant  is  not  duly 
served. 

[IV.  H] 
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by  a  person  other  than  the  sheriff,  it  must  be  returned  with  an  affidavit  of  service 
by  sucli  person,  it  is  not  necessary  that  it  should  appear  that  the  party  making- 
the  service  did  so  at  the  request  of  plaintiff  or  his  attorney.^  Although  the 
action  of  forcible  entry  and  detainer  may  be  confined  by  statute  to  the  county  in 
which  the  land  is  situated,  yet  process  may  issue  to  and  be  served  in  the  county 
where  defendant  resides,  although  different  from  that  where  the  land  is  located.^' 
Where  process  issues  against  several  persons  charged  with  forcible  entry  and 
detainer,  it  is  no  legal  objection  to  the  service  that  it  was  not  served  on  all  of 
them,*  and  plaintiff  may  proceed  against  those  upon  whom  process  has  been 
served.^'  When  a  defendant  in  an  action  for  forcible  entry  and  detainer  appeals, 
from  a  justice's  court  to  a  superior  court,  he  is  fully  apprised  of  the  nature  of 
the  action  he  is  called  upon  to  defend  and  cannot  raise  the  question  of  the  regu- 
larity of  the  citation  on  appeal. ^^ 

i.  Pleading's  —  I.  Complaint  —  a.  Necessity  of  Written  Complaint.  Unless 
dispensed  with  by  statute  a  written  complaint  is  necessary,  although  the  proceed- 
ings are  commenced  before  a  justice  of  the  peace.*'  A  mere  verbal  complaint  is 
insufficient,^  and  if  no  written  complaint  is  filed  the  circuit  court  acquires  no 
jurisdiction  on  appeal  from  the  justice.*' 

b.  Allegations  —  (i)  In  Osnsbal.  In  suits  brought  under  the  statutes  relat- 
ing to  forcible  entry  and  detainer  instituted  in  justices'  courts  great  sti'ictness  in 
the  complaint  or  affidavit  is  not  required.**  Nevertheless  to  give  the  court  juris- 
diction it  is  necessary  that  the  complaint  should  embody  such  a  statement  of  facts 
as  brings  the  party  clearly  within  some  one  of  the  class  of  cases  for  which  the 
statutes  provide  a  remedy,*'  as  these  proceedings  are  summary  and  contrary  to  the 
course  of  the  common  law.**  The  complaint  must  show  enough  on  its  face  to 
give  the  court  jurisdiction  without  resort  to  parol  testimony.*'      It  must  show 


"New  Jersey. — ^Miller  v.  Doolittle,  5  N.  J.  L. 
845,  service  of  summons  "  by  leaving  a  copy 
fastened  to  the  door  of  the  house  which  is 
said  to  be  in  possession  of  defendant,  as  he 
was  not  therein "   is   not  sufficient. 

New  York. —  Forbes  v.  Glashan,  13  Johns. 
158. 

Oregon. — ^  Belflls  v.  Flint,  15  Oreg.  158, 
14  Pac.  295. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  91. 

58.  Block  1-.  Kearney,  (Cal.  1901)  64  Pac. 
267. 

59.  Billings  v.  Chapin,  2  111.  App.  555. 

60.  Dutton  V.  Tracy,  4  Conn.  79. 

61.  Harman  v.  Odell,  6  Gratt.    (Va.)   207. 

62.  Irwin  v.  Davenport,  84  Tex.  512,  19 
S.  W.  692. 

63.  Stolberg  v.  Ohnmacht,  50  111.  442 ;  Red- 
fern  V.  Botham^  70  III.  App.  253;  Eckels  v. 
Wolf,  55  111.  App.  310;  Abbott  v.  Kruse,  37 
111.  App.  549;  Kussell  v.  McConahey,  Tapp. 
(Ohio)  204. 

In  Tennessee  under  the  statute  of  1842,  a 
written  complaint  is  not  required  either  in 
the  justice  (Settle  v.  Settle,  10  Humphr. 
504)  or  circuit  court  (Butcher  v.  Palmer, 
1  Heisk.  431).  It  is  within  the  discretion 
of  the  circuit  judge  whether  or  not  there 
shall  be  pleadings  in  actions  of  forcible  en- 
try or  detainer.  White  v.  Suttle,  1  Swan 
169. 

64.  Stolberg  v.  Ohnmacht,  50  111.  442. 

65.  Eedfern  !,-.  Botham,  70  111.  App. 
253. 

Forms  of  complaint  held  snfScient  see  the 
following  cases : 

[IV.  H] 


Alabama. —  Jonsen  v.  Nabring,  50  Ala. 
392;  Spear  v.  Lomax,  42  Ala.  576;  Fer- 
guson V.  Carter,  40  Ala.  607 ;  Huffaker  v. 
Boring,  8  Ala.  87;  Lecatt  v.  Stewart,  2 
Stew.  474. 

Illinois.—  Wells  v.  Hogan,  1  111.  337 ;  Mar- 
tens V.  Fields,  17  111.  App.  483. 

Michigan. —  Bush  v.  Dunham,  4  Mich.  339. 

Missouri. —  Ish  v.  Chilton,  26  Mo.  256 ; 
Shantz  v.  Reynolds,  70  Mo.  App.  668;  Brad- 
ford V.  Tilly,  65  Mo.  App.  181;  Meriwether 
V,  Howe,  48  Mo.  App.  148. 

Nebraska. —  Hitchcock  v.  McKinster,  21 
Nebr.    148,   31   N.  W.   507. 

Recovery  as  for  trespass. —  Where  a  ten- 
ant, wrongfully  and  forcibly  ejected  from 
the  demised  premises  seeks  to  recover  treble 
damages,  as  allowed  under  Gen.  St.  (1878) 
c.  75,  §  50,  where  a  person  is  evicted  from 
real  property  in  a  forcible  manner  if  his 
complaint  is  insufficient  to  warrant  a  recov- 
ery under  the  statute,  he  may  nevertheless 
recover  as  in  an  ordinary  action  of  trespass 
if  the  facts  warrant  it.  Bagley  v.  Sternberg, 
34  Minn.  470,  26  N.  W.  602. 

66.  Armour  Packing  Co.  v.  Howe,  68  Kan. 
663,  75  Pac.  1014;  Witte  v.  Quinn,  38  Mo. 
App.  681.  And  see  O'Callaghan  v.  Booth,  6 
Cal.  63;  Moore  v.  Read,  1  Blackf.  (Ind.) 
177. 

67.  Haskins  v.  Haskins,  67  111.  446;  Bal- 
lance  v.  Curtenius,  8  111.  449 ;  Wells  v.  Hogan, 
1  111.  337;  Bush  v.  Dunham,  4  Mich.  339; 
Caswell    V.   Ward,   2   Dougl.    (Mich.)    374. 

68.  Wells  V.  Hogan,  1  111.  337. 

69.  Treat  v.  Brent,  51  Me.  478.  And  see 
Boxley  v.  Collins,  4  Blackf.   (Ind.)   320. 


FORCIBLE  ENTRY  AND  DETAINER    [19  Cye.]     1151 


where  the  premises  are  situated,™  and  that  they  are  within  the  territorial  jurisdic- 
tion of  the  court  in  which  the  suit  is  instituted.^'  If  action  is  instituted  before  a 
justice  of  the  peace,  the  complaint  must  show  that  the  premises  were  situated  in 
the  county  in  which  he  sits,™  and  in  his  precinct,'^  or  tliat  there  is  no  justice  in 
the  precinct  where  the  premises  are  situated.'*  A  clerical  mistake  sucli  as  the 
omission  of  defendant's  name  in  the  complaint  is  not  a  jurisdictional  defect  and 
is  not  material  where  there  is  enough  in  the  rest  of  the  complaint  to  correct  it.'^ 
The  declaration  or  complaint  need  not  deny  the  existence  of  possession  by 
defendant  for  such  a  time  as  would  bar  the  action." 

(ii)  Averments  m  Compliance  With  Statutory  Requirements.  A 
complaint  which  contains  all  the  allegations  required  by  a  statute  prescribing 
what  it  shall  allege"  or  which  follows  a  form  prescribed  by  statute™  is  sufficient, 
and  a  complaint  will  be  sufficient  which  follows  a  precedent  furnished  by  a  state 
form  book  notwithstanding  it  may  appear  defective  if  treated  as  a  technical 
pleading,  where  it  has  long  been  adopted  in  practice  and  has  received  the  sanc- 
tion of  the  courts."  Notwithstanding  the  sufficiency  of  a  complaint  drawn  in 
accordance  with  the  statutory  provisions,  the  complainant  is  not  bound  to  avail 
himself  of  the  benefits  of  tliose  statutes,  but  is  still  at  liberty  to  set  out  in 
full  the  particular  facts  to  bring  his  case  within  the  statutes.  If,  however,  he 
elects  to  do  this,  he  can  omit  no  fact  wiiicli  is  essential  to  his  case  or  which  is 
necessarily  included  in  or  implied  by  the  general  form  of  complaint  indicated  by 
statute.^ 

(ill)  Possession  of  Plaintiff  at  Time  of  Acts  Complained  of.  The 
general  rule  is  that  in  an  action  for  forcible  entry  and  detainer  the  complaint 
must  allege  that  plaintiff  was  in  actual  possession  of  the  premises  at  the  time  of 
the  alleged  forcible  entry .^^     In  the  case  of  public  lands,  it  must  be  alleged  tliat 


70.  Banks  v.  Murray,  5  N.  J.  L.  849; 
Murphy  v.  Lucas,  2  Ohio  255. 

71.  Boxley  v.  Collins,  4  Blaokf.  (Ind.) 
320;  Ephralm  v.  Garliek,  10  Kan.  280;  Mc- 
Kinney  v.  Harral,  31  Mo.  App.  41 ;  Lasater 
V.  Fant,  (Tex.  Civ.  App.  1897)  43  S.  W. 
321. 

Failure  to  show  that  the  land  is  in  the 
state  renders  the  complaint  insufSicient  and 
confers  no  jurisdiction.  Tegler  v.  Mitchell, 
46  Mo.  App.   349. 

72.  Boxley  v.  Collins,  4  Blackf.  (Ind.) 
320;   Johnson  v.   Fischer,   56  Mo.   App.   552. 

The  county  in  which  the  land  is  situated  is 
sufSciently  described  where  the  caption  of 
the  complaint  is,  "  State  of  Indiana,  Perry 
County,"  and  in  the  body  of  the  complaint 
the  property  is  described  as  being  "  in  said 
county."  Hughes  v.  Windpfennig,  10  Ind. 
App.  122,  37  N.  E.  432. 

73.  Lasater  K.  Fant,  (Tex.  Civ.  App.  1897) 
43  S.  W.  321;  Yarbrough  v.  Chamberlin,  1 
Tex.  App.  Civ.  Cas.  §   1122. 

If  the  action  is  cognizable  before  any  jus- 
tice of  the  county  where  the  acts  are  com- 
mitted, the  complaint  need  not  allege  the 
property  to  have  been  in  the  city  ward  of 
the  justice  before  whom  the  complaint  was 
filed.  Wishart  v.  Gerhart,  105  Mo.  App.  112, 
78   S.   W.   1094. 

74.  Sanchez  v.  Candelaria,  5  N.  M.  400,  23 
Pac.  239. 

75.  Olson  V.  Muskegon  Cir.  Judge,  49  Mich. 
85,   13  N.  W.  369. 

76.  Ward  v.  Crane,  3  Blackf.    (Ind.)    393. 

77.  Illinois. —  Martens  v.  Fields,  17  III. 
App.  483. 


Iowa. —  Simons  v.  Marshall,  3  Greene  502 ; 
Shaw   V.  ©ordon,  2   Greene  376. 

Kansas. —  Armour  Packing  Co.  v.  Howe,  68 
Kan.  663,  75  Pac.  1014. 

llichigan. —  Gault  v.  Stormont,  51  Mich. 
636,  17  N.  W.  214;  Bennett  v.  Robinson,  27 
Mich.  26 ;  Bryan  v.  Smith,  10  Mich.  229. 

Mississippi. —  Torrey  v.  Cook,  3  Sm.  &  M. 
60. 

Missouri. —  Alexander  v.  Westeott,  37  Mo. 
108. 

Nebraska. —  Moore  v.  Parker,  59  Nebr.  29, 
80  N.  W.  43;  Blachford  v.  Frenzer,  44  Nebr. 
829,  62  N.  W.  1101;  Locke  v.  Skow,  3  Nebr. 
(Unoflf.)   299,  91  N.  W.  572. 

Wisconsin. —  Jarvis  v.  Hamilton,  16  Wis. 
574. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  108. 

78.  Ish  V.  Chilton,  26  Mo.  256;  Shantz  v. 
Reynolds,  70  Mo.  App.  668;  Bradford  v. 
Tilly,  65  Mo.  App.  181;  Cabanne  v.  Spauld- 
ing,  14  Mo.  App.  312. 

79.  Townley  v.  Rutan,  21  N.  J.  L.  674 
[affirming  20  N.  J.  L.  604]. 

80.  Bryan  v.  Smith,  10  Mich.  229. 

81.  Alabama. —  Nicrosi  v.  Phillipi,  91  Ala. 
299,  8  So.  561;  Walters  v.  Rogers,  9  Ala. 
834;  Wright  v.  Mullens,  2  Stew.  &  P.  219; 
Childress  v.  McGehee,  Minor  131. 

Arkansas. —  McGuire  v.  Cook,  13  Ark.  448. 
And  see  Frank  v.  Hedrick,  18  Ark.  304. 

California. — Cummins  v.  Scott,  23  Cal.  526. 
Contra,  Cronise  v.  Carghill,  4  Cal.  120. 

Colorado. —  Miller  v.  Sparks,  4  Colo.  303. 

Cormecticut. —  Phelps  v.  Baldwin,  17  Conn. 
209. 


[IV.  I.  1,  b,  (III)] 
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the  entry  was  upon  the  constructive  possession  of  plaintifE ;  ^  and  under  the 
statutes  of  one  jurisdictioa  where  the  complaint  is  based  on  a  forcible  holding 
out  of  the  premises  it  must  allege  that  the  premises  were  in  the  constructive 
possession  of  plaintifE  at  the  time  of  the  holding  out.^^  The  general  allegation 
that  plaintiff  was  in  the  actual  peaceable  possession  of  the  premises  at  the  time 
of  the  entry  is  a  sufficient  averment  of  actual  possession.  The  evidentiary  facts 
by  which  such  allegations  are  to  be  proved  need  not  be  set  out,^  nor  is  it  neces- 
sary to  allege  in  terms  that  the  possession  was  actual,  if  this  fact  sufficiently 
appears  from  other  averments  in  the  complaint.^  On  the  other  haiid  it  is  not 
suificient  to  allege  that  plaintiff  was  lawfully  entitled  to  possession/^  that  he  was 
"seized"  of  the  premises^''  or  the  owner  thereof,^  or  was  lawfully  and  peaceably 
possessed  of  a  leasehold  interest/'  that  plaintiff  purchased  the  premises  from  the 
state  "  as  an  occupant," '"  or  that  plaintiff  was  in  possession  on  a  particular  day 
and  that  defendant  at  a  subsequent  day  forcibly  entered.'^  So  inconsistent 
averments  as  to  possession  render  the  complaint  bad.'''  The  complaint  need  not 
state  the  precise  time  when  plaintiff  was  possessed  of  the  premises  and  if  stated 
it  may  be  rejected  as  surplusage.'^ 

(iv)  RiGST  OF  Possession.    In  actions  of  forcible  entry  and  detainer  no 
allegation  as  to  plaintiff's   right   of   possession   is   ordinarily    necessary   unless 


Illinois. —  Cairo,  etc.,  E.  Co.  v.  Wiggins 
Ferry  Co.,  82  111.  230;  Whitaker  v.  Gautier, 
8   111.  443. 

'New  Jersey. — Corlies  v.  Corlies,  17  N.  J.  L. 
167. 

iVeuj  Mexico. —  Gonzales  v.  Boren,  3  N.  M. 
204,  5  Pao.  336. 

Texas. —  Ochoa  v.  Garza,  1  Tex.  App.  Civ. 
Cas.   §  939.. 

Washington. —  MoGrew  v.  Lamb,  31  Wash. 
485,  72  Pae.   108. 

Wisconsin. —  Bracken  v.  Preston,  1  Pinn. 
365. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §   114. 

82.  Whitaker  v.  Gautier,  8  111.  443. 

83.  Lowman  v.  Sprague,  73  Hun  (N.  Y.) 
408,  26  N.  Y.  Suppl.  568. 

84.  Holladay  Coal  Co.  v.  Kirker,  20  Utah 
192,  57  Pac.  882. 

Possession  by  wife. —  A  complaint  alleging 
that  plaintiff  was  in  actual  possession  of  the 
premises  by  his  wife  on  the  day  of  the  entry 
is  sufficient.  Davis  v.  Woodward,  19  Minn. 
174. 

Inaccurate  description  of  possession. —  The 
fact  that  the  complaint  does  not  correctly 
describe  the  character  of  the  possession  (as 
for  instance  where  an  exclusive  possession 
is  alleged  where  plaintiff  is  not  entitled  to 
exclusive  possession)  is  not  necessarily  fatal 
to  a  recovery.  McHose  v.  South  St.  Louis  F. 
Ins.  Co.,  4  Mo.  App.  514. 

Averment  of  ownership. —  If  the  complaint 
is  sufficient  on  its  face,  the  fact  that  it  al- 
leged that  plaintiff  is  the  owner  of  the 
premises  will  be  treated  as  merely  descrip- 
tive of  his  right  of  possession  and  not  as 
raising  the  question  of  title  which  cannot 
be  determined  in  such  action.  McClung  v. 
Penny,  11  Okla.  474,  69  Pac.  499. 

85.  More  r.  Del  Valle,  28  Cal.  170 ;  Water- 
bury  V,  Deekelmann,  50  N.  Y.  App.  Div.  434, 
64  N.  Y.  Suppl.  60. 

Applications  of  rule. — The  following  allega- 
tions have  been  held  sufficient  to  show  actual 

[IV.  I.  I.  b,  (m)] 


possession:  An  allegation  that  defendants 
entered  upon  the  land  belonging  to  plaintiff 
and  expelled  him  therefrom  (Miller  v. 
Sparks,  4  Colo.  303;  Lee  v.  Stiles,  21  Conn. 
500.  But  see  Phelps  v.  Baldwin,  17  Conn. 
209)  ;  an  allegation  that  plaintiff  was  in 
"peaceable"  possession  (More  v.  Del  Valle, 
28  Cal.  170;  Lewis  v.  Yoakum,  (Tex.  Civ. 
App.  1895)  32  S.  W.  237.  Compare  ICnowlea 
r.  Crocker  Estate  Co.,  125  Cal.  264,  57  Pac. 
998)  ;  and  an  allegation  of  seizin  in  fee  in 
plaintiff  and  that  defendant  entered  and  dis- 
seized and  put  him  out  of  the  possession  of 
the  premises  described  (Cunningham  v. 
Green,  3  Ala.   127). 

86.  McGuire  v.  Cook,  13  Ark.  448. 

87.  McGuire  v.  Cook,  13  Ark.  448,  this 
does  not  necessarily  imply  possession. 

88.  Spurck  v.  Forsyth,  40  111.  438;  Mc- 
Grew  V.  Lamb,  31  Wash.  485,  72  Pac.  100. 

89.  Townsend  v.  Van  Aspen,  38  Ala.  572. 

90.  Wright  v.  Mullens,  2  Stew.  &  P.  (Ala.) 
219,  the  term  "  occupancy "  does  not  neces- 
sarily  embrace    possession. 

91.  Spurck  V.  Forsyth,  40  111.  438. 

92.  Dickinson  v.  Maguire,  9  Cal.  46; 
Schuster  v.  Gray,  8  Kan.  App.  222,  55  Pac. 
489,  holding  that  a  complaint  which  alleges 
that  complainant  is  the  owner  and  in  posses- 
sion of  certain  described  premises  and  that 
defendant  forcibly  entered  and  detains  a 
portion  of  said  premises  is  defective  because 
of  the  contradictory  statements  as  to  pos- 
session. 

Averments  as  to  possession  held  not  con- 
tradictory.—  A  complaint  alleging  that  on  a 
certain  day  plaintiff  was  in  possession  of  the 
land  and  that  on  that  day  "  defendant  wrong- 
fully and  without  force  by  disseizin  obtained 
possession  of  said  premises,  and  has  ever 
since  held  and. continues  to  hold  possession 
thereof  wrongfully "  is  not  objectionable  as 
showing  possession  of  plaintiff  and  defendant 
at  the  same  time.  Hinniger  v.  Trax,  67  Mo. 
App.  521. 

93.  Bliss  V.  Winston,  1  Ala.  344. 
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required  by  some  special  statutory  provision.  There  are,  however,  statutes  mak- 
ing such  an  allegation  necessary.^"*  Under  some  of  these  statutes  it  will  be  suffi- 
cient to  allege  generally  that  plaintiff  is  entitled  to  possession,'^  while  others 
require  the  facts  showing  the  right  to  possession  to  be  set  out,''  and  even  in  juris- 
dictions where  it  is  unnecessary  to  set  out  the  facts  if  the  pleader  assumes  to  do 
60  they  must  be  set  forth  fully  and  with  precision.'^  In  actions  where  plaintiff 
has  only  constructive  possession  it  has  been  held  that  he  must  allege  his  right  of 
possession  and  the  facts  on  which  this  riglit  is  based.'' 

(v)  Title  of  Estate.  "Where  the  entry  is  with  force  and  a  strong  hand,  the 
complaint  need  not,  in  the  absence  of  some  statute  requiring  it,  allege  the  title  or 
■estate  of  plaintiff  in  the  premises."  Nevertheless  if  required  by  statute,  the  com- 
plaint must  set  out  plaintiff's  title,'  and  the  nature  of  his  estate  in  the  premises.' 
In  alleging  plaintiff's  estate  the  precise  quantity  thereof  need  not  be  stated.' 
The  following  allegations  as  to  plaintiff's  estate  have  been  held  sufficient :  That 
plaintiff  claims  by  virtue  of  a  fee  simple,^  or  has  a  "  freehold  in  fee  simple  "  °  or 
an  unexpired  term  of  years,'  or  had  "  lawful  and  peaceable  possession  of  the 
premises  for  the  space  of  five  years." '  It  has  been  held  sufficient  to  allege 
that  plaintiff  was  possessed  as  tenant  for  years  of  a  leasehold  estate  not  yet 


94.  Sumner  v.  Spencer,  9  Ark.  441;  Bryan 
X.  Smith,  10  Mieh.  229;  Bush  v.  Dunham,  4 
Mich.  339;  Emerson  t.  Emerson,  (Tex.  Civ. 
App.  1896)  35  8.  W.  425.  And  see  cases 
cited  infra,  note  95  et  seq. 

95.  Bryan  v.  Smith,  10  Mich.  229;  Bush 
V.  Dunham,  4  Mich.  339;  Pinney  v.  Fridley, 
9  Minn.  34.  And  see  Shannon  v.  Grindstaff, 
11   Wash.  536,  40  Pae.   123. 

An  allegation  that  the  claimants  are  "  own- 
ers of  the  premises"  is  sufficient  without 
deraigning  their  title.  Shannon  v.  Grind- 
staff,  11  Wash.  536,  40  Pac.  123.  And  see 
Pinney  v.  Fridley,  9  Minn.  34. 

An  allegation  that  plaintiff  "became  en- 
titled to  the  possession "  some'  months  pre- 
vious to  the  complaint  is  not  sufficient  to 
show  an  existing  right  to  possession.  Bryan 
V.  Smith,  10  Mich.  229. 

96.  Sulledge  v.  White,  73  Tex.  498,  11 
S.  W.  527;  Emerson  v.  Emerson,  (Tex.  Civ. 
App.  1896)    35  S.  W.  425. 

In  an  action  of  unlawful  detainer,  where 
plaintiff  claimed  under  a  decree  in  connection 
with  a  certificate  of  purchase,  and  the  only 
allegation  in  the  complaint  concerning  the 
nature  or  provisions  of  the  decree  was  "  that 
under  and  by  virtue  of  being  the  owner  of 
said  certificate,  and  under  the  power  and  au- 
thority of  the  district  court  of  said  county, 
and  the  decree  upon  which  said  certificate  of 
sale  was  issued,  this  plaintiff  is  entitled  to 
the  possession  of  said  lode,  with  all  appur- 
tenances "  is  a  conclusion  of  law.  The  pro- 
visions of  the  decree  should  have  been  set 
forth  sufficiently  for  the  court  to  judge  of 
plaintiff's  rights  under  it.  Laffey  v.  Chap- 
man, 9  Colo.  304,  12  Pae.  152. 

An  allegation  of  the  legal  conclusion  that 
plaintiff  has  the  right  of  possession  is  un- 
necessary where  the  complaint  states  the 
facts  showing  such  right  of  possession.  Mil- 
ler V.  Hall,  14  Colo.  App.  367,  60  Pac.  194. 

97.  Pinney  v.  Fridley,  9  Minn.  34.  Thus 
in  an  action  of  forcible  entry  and  detainer 
plaintiff  instead  of  simply  alleging  that  he 
was  the  owner  and  entitled  to  the  possession 

[73] 


of  the  premises  undertook  to  set  out  in 
detail  the  specific  steps  by  which  he  claimed 
to  have  acquired  title  through  a  mortgage 
given  by  defendant  as  owner,  and  a  fore- 
closure thereof  by  advertisement,  but  failed 
to  state  that  the  mortgage  contained  a  power 
of  sale  under  which  foreclosure  was  made. 
It  was  held  that  the  omission  rendered  the 
pleading  bad  and  was  not  cured  by  an  aver- 
ment that  the  mortgage  was  "  duly  fore- 
closed "  and  by  virtue  of  such  foreclosure 
plaintiff  was  seized  in  fee  simple.  Pinney  v. 
Eridley,  supra. 

98.  Barnes  v.  Cox,  12  Utah  47,  41  Pae. 
557,  a  case  in  which  the  premises  in  con- 
troversy were  unsurveyed  government  lands. 

99.  Illinois. —  Spurek  v.  Forsyth,  40  111. 
438. 

Oregon. —  Heiney  v.  Heiney,  43  Oreg.  577, 
73  Pac.   1038. 

Tennessee. —  Rhodes  v.  Comer,  2  Sneed  40. 

Utah. —  Holladay  Coal  Co.  v.  Kirker,  20 
Utah  192,  57  Pac.  882. 

Wisconsin. —  Eastman  v.  White,  3  Pinn. 
180,  3  Chandl.  196. 

1.  Bracken  v.  Preston,  1  Pinn.   (Wis.)   365. 

Under  the  statutes  of  Washington,  sec- 
tions 1549-1551,  inclusive,  if  plaintiff  wishes 
to  raise  the  issue  of  title  he  must  file  with 
the  complaint  an  abstract  of  his  title.  If 
he  does  not  defendant  need  not  answer  affirm- 
atively on  the  subject  of  title.  McGrew  v. 
Lamb,  31  Wash.  485,  72  Pac.  100. 

3.  Wall  V.  Hunt,  9  N.  J.  L.  37;  Banks  v. 
Murray,  5  N.  J.  L.  849 ;  Van  Aulen  v.  Decker, 
2  N.  J.  L.  108 ;  Turner  v.  Lumbrick,  Meigs 
(Tenn. )  7;  Bracken  v.  Preston,  1  Pinn. 
(Wis.)  365.  And  see  Walters  v.  Rogers,  9 
Ala.  834. 

3.  Turner  v.  Lumbrick,  Meigs  (Tenn.)  7. 

4.  Ward  v.  Lewis,  1  Stew.   (Ala.)   26. 

5.  Lecatt  v.  Stewart,  2  Stew.    (Ala.)    474. 

6.  Mead  v.  Daniel,  2  Port.    (Ala.)   86. 

7.  McRae  v.  Tillman,  6  Ala.  486,  holding 
that  this  necessarily  implies  that  the  land 
was  held  by  some  tenure  which  by  law  en- 
titled him  to  the  possession. 

[IV,  I.  1.  b,  (v)] 
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ended,'  or  is  a  tenant  at  will'  On  the  other  hand  a  statement  that  complainant 
had  a  legal  right  and  estate  to  the  premises  is  bad  as  amounting  to  a  conclusion 
of  law;'"  and  an  allegation  that  complainants  were  "  tenants  for  years  or  lessors" 
of  tlie  premises  is  bad  for  uncertainty."  An  allegation  that  petitioner  "  became 
entitled"  and  went  into  possession  of  the  premises  "by  virtue  of  a  certain  arrange- 
ment with  the  lessee  thereof,"  '^  or  that  he  was  in  the  peaceable  possession  and 
occupancy  of  the  premises  and  lawfully  entitled  to  remain  and  continue  in  pos- 
session,''  does  not  satisfy  a  statutory  requirement  that  "  the  interest "  of  plain- 
tiff in  the  premises  shall  be  described. 

(vi)  Description  of  Premises  —  (a)  Necessity  of  Description.  In  all 
actions  of  forcible  entry  or  detainer  the  complaint  must  contain  a  description  of 
the  premises  ^^  and  no  premises  not  described  in  the  complaint  can  be  recovered.'^ 

(b)  Sufficiency  of  Description.  Any  description  by  which  the  premises  can 
be  readily  identified  and  located  will  be  sufficient.'*  Eeasonable  and  not  absolute 
certainty  of  description  is  required."  Such  certainty  in  description  as  apprises, 
defendant  of  the  premises  which  he  is  charged  with  entering  and  will  guide  in 
executing  the  writ  of  restitution  is  all  that  is  requisite,'^  but  at  least  this  degree' 


8.  Berry  v.  Williams,  21  N.  J.  L.  423. 
And  see  House  v.  Camp,  32  Ala.  541,  holding 
that  the  averment  that  plaintiff  "  was  law- 
fully possessed "  of  the  premises  "  was  in 
possession,  and  claimed  said  premises  as 
tenant  under  one  B.  M.  D.,  and  had  been  in 
possession  of  said  premises  for  the  space 
of  siK  months  previous  thereto "  is  a  suffi- 
cient description  of  the  complainant's  estate. 

9.  McDonald  v.  Gayle,  Minor   (Ala.)   98. 

10.  People  V.  Field,  58  Barb.   (N.  Y.)   270. 

11.  Wall  c.  Hunt,  9  N.  J.  L.  37. 

12.  Potter  V.  New  York  Baptist  Mission 
Soc,  23  Misc.  (N.  Y.)  671,  52  N.  Y.  Suppl. 
294. 

13.  Schneider  v.  Leizman,  57  Hun  (N.  Y.) 
561,  11  N.  Y.  Suppl.  434,  19  N.  Y.  Civ.  Proc. 
217. 

14.  Alabama. —  Wright  v.  Lyle,  4  Ala.  112. 
Illinois. —  Beel  v.  Pierce,   11   HI.   92;   Ger- 

lach  V.  Walsh,  41  111.  App.  83;  Burns  v. 
Nash,   23   111.  App.   552. 

Minnesota. —  Lewis  v.  Steele,  1  Minn.  88. 

'New  Mesnco. —  Sanchez  v.  Luna,  1  N.  M. 
238. 

Tennessee. —  Settle  v.  Settle,  10  Humphr. 
604. 

Texas. —  Lasater  v.  Fant,  (Civ.  App.  1897) 
43  S.  W.  321. 

Utah. —  Holladay  Coal  Co.  v.  Kirker,  20 
Utah  192,  57  Pac.  282. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  115. 

Where  by  statute  no  complaint  is  neces- 
sary, a  description  of  the  premises  must  be 
contained  in  the  warrant.  Settle  v.  Settle, 
10  Humphr.    (Tenn.)    504. 

Following  an  erroneous  description  in  a 
lease  is  not  sufficient;  the  premises  must  be 
properly  described.  Gerlaeh  v.  Walsh,  41  111. 
App.  83. 

15.  Lamme  v.  Buse,  70  Mo.  463. 

16.  California. —  Hernandez  v.  Simon,  4 
Cal.  182. 

Illinois. —  Stillman  v.  Palis,  134  111.  532, 
25  N.  E.  786  [affirming  34  111.  App.  540]  ; 
Cairo,  etc.,  E.  Co.  v.  Wiggins  Ferry  Co.,  82 
111.  230. 

[IV,  I,  1,  b,  (v)] 


Missouri. —  Silvey  v.  Summer,  61  Mo.  253 ; 
Naylor  v.  Chinn,  82  Mo.  App.  160. 

New  Jersey. —  O'Hagan  v.  Grossman,  50< 
N.  J.  L.  516,  14  Atl.  752;  Pullen  v.  Boney,  4 
N.  J.  L.  125. 

Oklahoma. —  Olds  v.  Conger,  1  Okla.  232, 
32  Pac.  337. 

Tennessee. —  Ladd  v.  Riggle,  6  Heisk.  620> 

Washington. —  Squires  v.  Zumwalt,  12 
Wash.   241,   40   Pac.   986. 

West  Virginia. —  Moore  v.  Douglass,  14 
W.  Va.  708. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  115. 

Instances  of  description  held  sufScient. — 
The  following  descriptions  have  been  held 
sufficient:  "A    school-house    in    the    10th 

civil  district  of  Union  county,  known  as 
Miller's  School-House  "  ( Butcher  v.  Palmer, 
1  Heisk.  (Tenn.)  431);  "a  messuage,  with 
the  appurtenances,  known  as  the  South  half 
of  Section  twenty  "    ( Cunningham  v.   Green, 

3  Ala.  127 )  ;  "  the  premises  enclosed  by  us, 
situate  in  the  County  of  Cook,  and  State  of 
Illinois,  being  the  same  on  which  you  now 
reside,  containing  about  one  hundred  acres, 
more  or  less,  and  commonly  called  North 
Grove"  (Atkinson  v.  Lester,  2  111.  407); 
"  the  hotel  commonly  called  the  '  Clinton 
House,'  in  Indianola,  Shawnee  county,  to- 
gether with  all  the  rooms,  houses,  gardens,, 
lots,  etc.,  used  in  connection  therewith  "  ( Ky- 
kendall  v.  Clinton,  3  Kan.  85 )  ;  and  "  a^ 
certain  house  and  lot  in  the  city  of  We- 
tumpka  in  said  county,  in  that  part  of  said 
city  known  as  '  Miller's  survey,'  being  known 
as  the  east  half  of  lot  number  21  in  said, 
survey,  on  which  is  a  house  recently  occupied 
by  Mrs.  B.  M.  D."  (House  v.  Camp,  32  Ala. 
541).  For  further  instances  of  description 
held  sufficient  see  O'Hagan  v.  Grossman,  50 
N.  J.  L.  516,  14  Atl.  752;  Pullen  v.  Boney, 

4  N.  J.  L.  125;  Ladd  v.  Riggle,  6  Heiak.. 
(Tenn.)    620;    Murat   v.   Micand,    (Tex.   Civ. 

App.    1894)    25   S.   W.   312. 

17.  Moore  v.  Douglass,   14  W.  Va.   708. 

18.  O'Hagan  v.  Grossman,  50  N.  J.  L.  516. 
14  Atl.  752. 
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of  certainty  is  necessary.^'  The  premises  must  be  described  with  reasonable 
certainty.'"  Description  of  property  located  in  a  city  by  the  number  of  the  lot, 
its  location  and  the  manner  in  which  it  is  used,  is  sufficient.^'  So  a  description  of 
the  premises  by  metes  and  bounds  is  sufficient,^  and  it  is  not  necessary  in  addition 
thereto  to  specify  the  land  by  statutory  demarcation  of  section,  township,  and 
range.''*  It  is  not  necessary,  however,  that  the  premises  be  described  by  metes 
and  bounds  if  otlierwise  described  with  sufficient  certainty.^  A  description  of 
the  land  by  section  and  subdivisions  thereof,  township,  and  range,  the  state  and 
county  being  given,  will  be  sufficient;^  otherwise  where  the  state  and  county 
are  not  designated.'^  If  the  property  is  otherwise  distinctly  described  error  in 
describing  it  by  section,  township,  etc.,  will  not  vitiate  the  complaint.''  Errone- 
ous statements  in  the  description  may  be  rejected  as  surplusage  if  the  remaining 
statements  sufficiently  identify  the  property.''  It  is  not  necessary  to  state  the 
amount  of  land  if  it  is  otherwise  described  with  reasonable  certainty."  And  an 
erroneous  statement  of  the  quantity  of  land  may  be  rejected  as  surplusage  where 
the  description  is  otherwise  accurate  and  complete.^     When  the  other  parts  of 


19.  Illinois. —  Preston  v.  Davia,  112  111. 
App.  636;  Maltoney  v.  Shattuck,  15  111. 
App.  44.  And  see  House  v.  Wilderj  47  111. 
510. 

Michigan. —  Gardner  v.  Hickock,  102  Mich. 
497,  60  N.  W.  974;  Clark  v.  Gage,  19  Mich. 
507. 

New  Mexico. —  Sanchez  v.  Luna,  1  N.  M. 
238. 

Ohio. —  Murphy  v.  Lucas,  2  Ohio  255. 

Tennessee. —  Clements  v.  Clinton,  Mart. 
&  Y.  198. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  115. 

And  see  Wright  v.  Lyle,  4  Ala.  112;  Lewis 
V.  Steele,  1  Minn.  88. 

The  degree  of  certainty  sufficient  in  a  deed 
■will  not  always  be  sufficient  in  a  pleading. 
College  Corner,  etc.,  Gravel  Road  Co.  v. 
Moss,  92  Ind.  119.  To  the  same  effect  see 
Clark  V.  Gage,  19  Mich.  507,  holding  that 
the  precision  required  in  a  complaint  in 
identifying  the  premises  is  to  be  measured 
by  the  rules  of  pleadings  rather  than  by 
those  which  govern"  contracts. 

Instances  of  description  held  insufficient. — 
The  following  descriptions  have  been  held 
insufficient:  "A  certain  messuage  and  par- 
cel of  land,  with  the  appurtenances,  contain- 
ing thirty  acres,  be  the  same  more  or  less, 
adjoining  Thomas  B.  Watts  and  others  in 
the  said  county  of  De  Kalb "  ( Wright  v. 
Lyle,  4  Ala.  112)  ;  "about  one-fourth  of  an 
acre  of  land  situated  in  .  .  .  the  northwest 
corner  of  section  25,  township  12,  range  1 
west,  being  the  same  now  occupied  and  held 
by  defendant  for  toll-house  and  garden," 
giving  county  and  state  (College  Comer, 
etc..  Gravel  Road  Co.  v.  Moss,  92  Ind.  119, 
121);  "the  house  and  premises  on  Henne- 
pin Island,  so  called,  at  the  Falls  of  St.  An- 
thony, in  the  county  aforesaid,  let  to  him 
by  the  complainants "  ( Lewis  v.  Steele,  1 
Minn.  88,  89 )  ;  "  messuage,  or  dwelling  house 
of  the  plaintiff"  (Applegate  v.  Applegate, 
16  N.  J.  L.  321)  ;  and  "a  range  of  lead  ore 
and  a  strip  or  piece  of  land  on  each  side 
running  easterly  and  westerly  across  the 
land  owned  by  certain  persons  in  a  particular 


section"    (Cox  v.  Groshong,  1  Finn.    (Wis.) 
307). 

20.  Schaumtoeffel  v.  Belm,  77  111.  567; 
Burns  v.  Nash,  23  111.  App.  552;  Cox  v. 
Groshong,    1    Finn.    (Wis.)    307. 

21.  Cairo,  etc.,  R.  Co.  v.  Wiggins  Ferry  Co., 
82  111.  230.  And  see  Townsend  v.  Van  As- 
pen, 38  Ala.  572;  House  v.  Camp,  32  Ala. 
541. 

22.  Ward  v.  Lewis,  1  Stew.  (Ala.)  26; 
Mead  v.  Daniel,  2  Port.  (Ala.)  86;  More  v. 
Del  Valle,  28  Cal.  170,  holding  further  that 
failure  to  allege  the  state  in  which  the  land 
was  situated  did  not  vitiate  the  descrip- 
tion; the  county  in  which  the  land  is  situ- 
ated being  given  and  the  suit  being  brought 
in  that  county. 

23.  Mead  v.  Daniel,  2  Fort.   (Ala.)   86. 

24.  Castro  v.  Gill,  5  Cal.  40;  Tipton  v. 
Swayne,  4  Mo.  98;  Ladd  v.  Riggle,  6  Heisk. 
(Tenn.)    620. 

25.  Huffaker  v.  Boring,  8  Ala.  87. 

A  description  of  land  as  lots  thirty-three 
and  thirty-four  in  section  twenty-six,  town- 
ship twenty-nine  north,  of  range  1  west  of 
the  third  principal  meridian  situated  in  the 
county  of  Marshall  in  the  state  of  Illinois 
is  insufficient,  the  section  designated  not 
being  one  that  is  ordinarily  laid  off  in 
lots  by  a  government  survey.  Preston  v. 
Davis,    112    111.    App.    636. 

26.  Johnson  v.  Fischer,  56  Mo.  App.  552. 

27.  Rosenberger  v.  Wabash  R.  Co.,  96  Mo. 
App.  504,  70  S.  W.  395. 

The  introduction  in  a  complaint  of  the 
name  of  a  person  when  he  did  not  sign  the 
complaint  or  appear  to  have  been  in  the 
possession  of  the  premises  is  not  objection- 
able; no  harm  arose  to  defendant  by  the 
mistake  and  the  name  can  be  rejected  as 
surplusage.  O'Hagan  v.  Grossman,  50  N.  J.  L. 
516,  14  Atl.  752. 

28.  Silvey  v.  Summer,  61  Mo.  253. 

29.  Allen  v.  Gibson,  4  Rand  (Va.)  468; 
Moore  v.  Douglass,  14  W.  Va.  708.  See  al.=io 
College  Corner,  etc..  Gravel  Road  Co.  v. 
Moss,  92  Ind.  119. 

30.  College  Corner,  etc..  Gravel  Road  Co. 
V.  Moss,  92  Ind.  119. 

[IV,  I.  1.  b.  (Vl).  (b)] 
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the  description  are  not  sufficiently  certain  tlie  quantity  becomes  essential  in  deter- 
mining the  identity  of  the  land,  although  as  an  element  in  the  description  of  land 
the  statement  of  the  quantity  is  the  least  reliable."'  The  premises  may  be 
described  by  reference  in  the  complaint  to  an  exhibit  containing  a  description.^ 
A  description  of  the  premises  as  part  of  a  tract  designated  without  specifying  the 
part  meant  is  insufficient.^  Unnecessary  prolixity  of  description  does  not  vitiate 
the  complaint,  if  the  property  can  be  readily  identified  therefrom.**  And  if  the 
complaint  states  one  cause  of  action  in  several  counts  the  description  of  the 
premises  in  one  count  will  be  sufficient."^ 

(vii)  Entry  and  Detainer.  In  actions  for  forcible  entry  and  detainer,  an 
allegation  of  entry  by  defendant  on  the  premises  in  question  is  necessary."*  It 
seems,  however,  that  no  such  allegation  is  necessary  where  the  action  is  based  on 
a  forcible  detainer  only."  According  to  some  decisions,  the  allegation  of  time  of 
entry  by  defendant  is  material  and  must  be  proved  as  laid,  but  the  probable 
weight  of  authority  is  against  this  view.""  In  all  actions  brought  under  the 
forcible  entry  and  detainer  statutes  it  is  necessary  to  allege  a  detention  of  the 
premises,"'  at  the  time  of  the  institution  of  the  action,*"  for  in  the  absence  of 
such  detention  the  acts  complained  of  would  amount  to  no  more  than  a  trespass.'*' 
A  complaint  showing  that  defendant  has  been  in  possession  of  the  property  for 
over  a  year,  but  which  does  not  show  such  possession  to  have  been  quiet,  is  not 
had  as  showing  a  defense  under  a  statute  making  quiet  possession  for  a  year  by 
defendant  a  defense.*' 

(viii)  Forge.  Whether  the  cause  of  action  is  a  forcible  entry  and  detainer 
or  a  forcible  detainer,  an  averment  of  force  in  the  commission  of  the  acts  com- 
plained of  is  necessary ;  *"  and  if  the  words  of  the  statute  desciiptive  of  the  acts 
are  "  unlawfully  and  by  force  "  the  omission  of  the  word  "  unlawfully  "  in  the 
complaint  vitiates  it.**    It  is  not  necessary  to  set  out  in  the  complaint  the  par- 


31.  College  Corner,  etc.,  Gravel  Eoad  Co. 
r.  Moss,  92  Ind.  119. 

32.  Steele  v.  Steele,  2  Tex.  App.  Civ.  Cas. 
§  345. 

33.  Beel  v.  Pierce,  11  111.  92;  Klingen- 
emith  v.  Faulkner,  84  Ind.  331;  Schuster 
V.  Gray,  8  Kan.  App.  222,  55  Pac.  489; 
Oehoa  v.  Garza,  1  Tex.  App.  Civ.  Cas.  §  939. 

34.  Bell  V.  Killcrease,  11  Ala.  685. 

35.  Porter  v.  Murray,  (Cal.  1886)  12  Pac.  425. 

36.  See  cases  cited  supra,  page  1150,  note 
65. 

Duplicity. —  A  complaint  in  unlawful  and 
forcible  entry  and  detainer  alleging  that  de- 
fendant unlawfully  turned  plaintiff  out  of 
possession  and  unlawfully  withheld  the  pos- 
session of  a  certain  tenement  from  plaintiff 
is  not  bad  for  duplicity.  Brown  v.  Ashford, 
56  Miss.  677. 

37.  Lecatt  v.  Stewart,  2  Stew.   (Ala.)   474. 

38.  See  infra,  IV,  I,  5. 

39.  Barlow  v.  Burns,  40  Cal.  351;  Tipton 
V.  Swayne,  4  Mo.  98;  Lasater  v.  Fant,  (Tex. 
Civ.  App.  1897)  43  S.  W.  321;  Barnes  v. 
Cox,  12  Utah  47,  41  Pac.  557. 

40.  Champ  Spring  Co.  v.  B.  Both  Tool  Co., 
96  Mo.  App.   518,  70  S.  W.  505. 

Detention  of  the  premises  at  the  time  suit 
was  commenced  is  sufiSciently  alleged  in  a 
complaint  which  sets  forth  that  defendant 
refuses  "  to  quit  such  possession,  but  con- 
tinued to  withhold  the  same  from  plaintiff." 
Eivereau  v.  St.  Ament,  3  Greene  (Iowa)   118. 

41.  See  Tipton  v.  Swayne,  4  Mo.  98. 

42.  Kennedy  v.  Dickie,  27  Mont.  70,  69 
Pac.  672. 

[IV,  I,  1.  b.  (VI),  (B)] 


43.  Arkansas. —  Sumner  v.  Spencer,  9  Ark. 
441. 

California. —  McEvoy  v.  Igo,  27  Cal.  375. 
See  also  Barlow  v.  Burns,  40  Cal.  351. 

Connecticut. —  Bull  v.  Olcott,  2  Root  472. 

Illinois. —  Ballance  v.  Curtenius,  8  111.  449. 

Montana. —  Morse  v.  Boyde,  11  Mont.  247, 
28  Pac.  260. 

Wisconsin. —  Cox  v.  Groshong,  1  Pinn.  307. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  117. 

And  see  Ferguson  v.  Carter,  40  Ala.  607. 

Rule  in  Missouri.— Rev.  St.  (1889)  §  5089, 
makes  him  guilty  of  unlawful  detainer  who 
wrongfully  and  without  force  by  disseizin 
shall  obtain  and  keep  possession  of  realty 
and  shall  fail  to  quit  after  written  demand 
by  the  person  having  the  legal  right  of  pos- 
session. It  was  held  that  a  complaint  was 
suflBcient  which  alleged  that  defendant  un- 
lawfully and  without  force  by  disseizin  ob- 
tained possession  and  kept  it  after  demand 
made  in  writing  for  its  delivery.  School 
Dist.  No.  4  V.  Holmes,  53  Mo.  App.  487. 

Determination  of  character  of  action.— 
When  a,  complaint  charges  forcible  entry 
"  with  a  multitude  of  people  "  and  a  forci- 
ble and  unlawful  detainer  in  one  count  the 
forcible  entry  is  the  gist  of  the  action;  the 
averment  of  forcible  detainer  not  being  as 
an  independent  ground  of  relief  but  as  a 
mere  continuation  or  consequence  of  the  first 
act.  McMinn  f.  Bliss,  31  Cal.  122;  Preston 
V.  Kehoe,  15  Cal.  315. 

44.  Blaco  V.  Haller,  9  Nebr.  149,  1  N.  W. 
978. 
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ticnlar  facts  constituting  a  forcible  entry  or  detainer/^  It  is  in  all  cases  sufficient 
to  follow  the  language  of  the  statute  on  which  the  complaint  is  based." 

(ix)  Damages.  The  complaint  need  not  claim  a  specific  sum  as  damages.^'' 
If  it  does  neither  the  court  nor  the  jury  can  find  a  sum  in  excess  thereof.**^  If 
no  demand  for  rent  is  set  up  in  the  complaint  rent  is  not  recoverable.^'  If  the 
complaint  contains  proper  averments  as  to  damages  sustained  it  need  not  ask  for 
the  treble  damages  authorized  by  statute.  The  court  will  on  a  recovery  by 
plaintifE  treble  the  damages,  although  treble  damages  were  not  asked.^" 

(x)  Allegations  With  Respect  to  Pebsonaltt.  The  complaint  in  forci- 
ble entry  and  detainer  should  not  contain  allegations  respecting  defendant's 
appropriation  of  personal  property.^' 

(xi)  Notice  TO  Quit  and  Demand  Foa  Possession.  The  complaint  must 
allege  notice  to  quit  and  demand  for  possession  when  necessary  to  the  cause  of 
action,'^  or  it  will  be  fatally  defective.^'  It  need  not  be  alleged  that  the  notice 
to  quit  was  in  writing,  although  on  the  trial  it  must  be  proved  to  be  so.^*    Nor 


45.  Alabama. —  Ladd  v.  Dubroca,  45  Ala. 
421;   Ferguson  v.  Carter,  40  Ala.  607. 

Georgia. —  McAlpin  v.  Purse,  86  Ga.  271, 
12  S.  E.  412. 

Minnesota. —  Davis  v.  Woodward,  19  Minn. 
174. 

Nebraska. —  Blackford  v.  Frenzer,  44  Nebr. 
829,   62   N.   W.    1101. 

Ohio. —  Brown  v.  Burdiek,  25  Ohio  St.  260. 

Oklahoma. —  Greenameyer  v.  Coate,  12 
Okla.  452,  72  Pac.  377 ;  Richardson  v.  Pinny, 
6  Okla.  328,  50  Pac.  231  [overruling  Rice  v. 
West,   (1893)   33  Pac.  706]. 

Wisconsin. —  Jarvis  v.  Hamilton,  16  Wis. 
574. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  117. 

Sufficient  averments  illustrated. —  In  ac- 
tions of  forcible  entry  and  detainer  the  fol- 
lowing averments  have  been  held  sufficient: 
That  defendant  entered  with  force  and  strong 
hand  (Ward  v.  Lewis,  1  Stew.  (Ala.)  26)  ; 
that  defendant  forcibly  entered  and  forcibly 
detained  the  premises  (McAlpin  v.  Purse,  82 
Ga.  271,  12  S.  E.  412)  ;  that  defendant  "for- 
cibly and  unlawfully  entered  upon  "  and  for- 
cibly and  unlawfully  refuses  to  quit  the 
premises  (Townsend  r.  Van  Aspen,  38  Ala. 
572 )  ;  and  that  "  defendants  unlawfully  en- 
tered upon  such  land,  and  turned  this  plain- 
tiff out  of  the  possession  thereof,  by  threats 
and  menacing  conduct,  and  ever  since  that 
time,  said  defendants  have  and  still  'do  hold 
the  possession  thereof,  by  threats  of  violence 
against  this  plaintiff  "  ( Holland  v.  Green,  62 
Cal.  67).  In  actions  of  forcible  detainer, 
the  following  allegations  have  been  held  suf- 
ficient :  That  defendant  "  forcibly  and  un- 
lawfully detains  and  keeps  possession  of  the 
premises;  "  detaining  and  holding  the  same 
by  such  words,  circumstances  or  actings  as 
have  a  natural  tendency  to  excite  fear  and 
apprehension  of  danger"  (Matlock  v.  Thomp- 
son, 18  Ala.  600);  that  defendant  "unlaw- 
fully and  forcibly  detained,  and  still  doth 
detain  from  the  undersigned,  possession,  etc., 
of  the  premises "  ( Brown  v.  Burdiek,  25 
Ohio  St.  260)  ;  and  under  a  special  statute 
providing  that  every  person  is  guilty  of  a 
forcible  detainer  who  by  force  during  the 
absence  of  the  occupant  of  any  real  property 


unlawfully  enters  thereon  and  who  after 
demand  refuses  for  the  period  of  three  days 
to  surrender  possession  to  such  former  occu- 
pant a  complaint  alleging  that  plaintiff  was 
in  possession  and  that  defendants  during  his 
absence  entered  on  the  premises,  broke  open 
the  inclosures,  and  broke  open  the  door  of 
the  dwelling-house,  and  entered  therein  and 
by  force  continued  to  occupy  the  premises 
and  refused  to  peaceably  surrender  the  pos- 
session thereof  to  plaintiff  after  due  notice 
given  is  sufficient  (Gore  v.  Altice,  33  Wash. 
235,  74  Pac.  556). 

46.  Alabama. —  Huffaker  v.  Boring,  8  Ala. 
87 ;  Ward  v.  Lewis,  1  Stew.  26. 

California. —  Holland  v.  Green,  62  Cal.  67. 

Nebraska. —  Blachford  v.  Frenzer,  44  Nebr. 
829,   62  N.  W.   1101. 

Ohio.—  Brown  v.  Burdiek,  25  Ohio  St.  260 ; 
Barto  V.  Abbe,  16  Ohio  408. 

Oklahoma. —  Greenameyer  v.  Coate,  12 
Okla.  452,  72  Pac.  377 ;  Richardson  v.  Penny, 
6  Okla.  328,  50  Pac.  231. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  117. 

47.  Hixon  v.  Selders,  46  Mo.  App.  275. 

Value  of  rents  and  profits. —  The  com- 
plaint need  not  aver  the  value  of  the  rents 
and  profits,  which  may  nevertheless  be 
awarded  as  damages.  Holmes  v.  Horber,  21 
Cal.  55. 

48.  Feedler  v.  Schroeder,  59  Mo.  364; 
Moore  v.  Dixon,  50  Mo.  424;  Coles  v.  Foley, 
13  Mo.  App.  249. 

49.  Johnson  v.  Tuggle,  27  Miss.  836. 

50.  Tewksbury  v.  O'Connell,  25  Cal.  262. 
But  see  Gaffney  v.  Magrath,  11  Wash.  456, 
39  Pac.  973,  which  seems  to  be  in  conflict 
with  this  view. 

51.  Gillam  v.  Sigman,  29  Cal.  637. 

52.  Spear  v.  Lomax,  42  Ala.  576;  Doss  v. 
Craig,  1  Colo.  177;  Andrae  v.  Heinritz,  19 
Mo.  310;  Barnes  v.  Cox,  12  Utah  47,  41 
Pac.  557. 

53.  Barnes  v.  Cox,  12  Utah  47,  41  Pac. 
557. 

54.  Hitchcock  v.  McKinster,  21  Nebr.  148, 
31    N.   W.   507,   holding  that   the   allegation 
"  that  plaintiffs  served  notice  on  the  defend- 
ant describing  said  premises   to  defendant "  ' 
is  sufficient.    But  see  Spear  v.  Lomax,  42  Ala. 

[IV.  I,  I,  b,  (XI)] 
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is  it  necessary  to  allege  the  exact  date  at  whicti  the  notice  was  given.  It  is  suffi- 
cient to  allege  that  subsequent  to  the  unlawful  entry  while  defendants  were  in 
possession  and  prior  to  the  commencement  of  the  action,  the  notice  to  surrender 
was  given,  and  refused  for  a  designated  period  after  the  notice  was  given.^^  It 
is  also  unnecessary  to  expressly  state  that  the  demand  was  made  "  by  the  plaiu- 
ti£f."  ^  If  no  demand  for  possession  is  necessary  the  complaint  need  not  allege  a 
demand,"  but  an  allegation  of  a  demand  when  a  demand  is  unnecessary  will  not 
vitiate  the  complaint.^ 

e.  Joinder  of  Causes  of  Action.  An  action  of  forcible  entry  and  detainer 
brought  before  a  justice  of  the  peace  cannot  be  joined  with  a  claim  for  damages 
growing  out  of  the  same  transactions.^'  According  to  the  weight  of  authority  a 
cause  of  action  based  on  a  forcible  entry  and  detainer  and  one  based  on  an  unlaw- 
ful detainer  cannot  be  joined  in  the  same  complaint,*"  the  view  being  taken  that 
these  causes  of  action  are  wholly  inconsistent  with  each  other.*'  Where  it 
appears  on  the  face  of  a  complaint  setting  up  these  two  causes  of  action  that  the 
premises  sought  to  be  recovered  are  the  same,  a  demurrer  will  lie.*^  When 
authorized  by  statute,  causes  of  action  for  forcible  entry  and  forcible  detainer  may 
be  united  in  the  same  complaint,*^  but  being  distinct  causes  of  action  they  must 
be  separately  stated  in  separate  courts,*^  or  the  complaint  will  be  bad  on  demurrer.** 
A  statute  requiring  that  in  an  action  to  recover  distinct  parcels  of  land  the  com- 
plaint shall  allege  separately  the  distinct  causes  of  action  as  to  each  parcel  does 
not  make  it  necessary  that  the  claims  for  damages  for  tlie  wrongful  entry  and 
possession  be  separately  stated,  as  such  damages  are  not  an  independent  cause  of 
action.** 

d.  Amendments,*'  Amendments  which  do  not  change  substantially  the  cause 
of  action  will  ordinarily  be  permitted,*^  and  when  offered  in  time  should  be 
allowed  as  of  course  and  without  the  imposition  of  terms.*'  The  following  have 
been  held  to  be  permissible  amendments :  Aiding  the  description  of  the  prop- 
erty,™ changing  the  date  on  which  the  forcible  entry  was  alleged  to  be  commit- 
ted,''' increasing  the  amount  of  damages,'^  showing  that  the  land  was  situated  in 

576,  holding  that  a  complaint  which  fails  to  on  justices  to  permit  amendments  in  pro- 
aver  that  a  demand  in  writing  to  deliver  the  ceedings  under  the  forcible  entry  and  detainer 
possession  thereof  to  any  one  lawfully  en-  statute  (Krause  v.  Dayton,  51  N.  J.  L.  272, 
titled  thereto  was  made  is  defective.  17  Atl.  9J ;   Waters  v.  Haynes,  49  N.  J.  L. 

55.  Holladay  Coal  Co.  v.  Klrker,  20  Utah  598,  9  Atl.  770;  Wilson  v.  Bayley,  42  N.  J.  L. 
192,  57  Pac.  882.  132)  ;  and  where  the  complaint  is  allowed  to 

56.  Spear  %.  Lomax,  42  Ala.  576.  be  amended  so  as  to  substantially  change  an 

57.  McCleary  v.  Crowley,  22  Mont.  245,  allegation  material  to  be  charged  and  proved 
£6  Pac.  227.  to    justify    a    judgment    for    possession    the 

58.  Miller  v.  Sparks,  4  Colo.  303.  judgment    cannot    be    sustained     (Waters    v. 

59.  Ow  V.  Wickham,  38  Kan.  225,  16  Pac.  Haynes,  supra). 

335.  69.  Brinkley  v.  Mooney,  9  Ark.  445,  hold- 

60.  McGuire  v.  Cook,  13  Ark.  448;  Polack  ing  that  where  a  demurrer  for  misjoinder  of 
V.  Shafer,  46  Cal.  270 ;  Liddon  v.  Hodnett,  22  causes  "of  action  was  sustained  it  was  error 
Fla.  271.  Contra,  Littleton  f.  Clayton,  77  to  grant  leave  to  amend  only  on  the  restora- 
Ala.  571.  tion  of  the  personal  property. 

61.  McGuire  v.  Cook,  13  Ark.  448.  70.  Schuster  v.  Gray,  8  Kan.  App.  222,  55 

62.  McGuire  v.  Cook,  13  Ark.  448.  Pac.  489;   Evetts  v.  Johns,    (Tex.   Civ.  App. 

63.  Shelby  v.  Houston,  38  Cal.  410.  1903)    76   S.   W.    778    [overruling   Ochoa    v. 

64.  Shelby  v.  Houston,  38  Cal.  410;  Valen-  Garza,  1  Tex.  App.  Civ.  Cas.   §  939]. 

cia  V.  Couch,  32  Cal.  339,  91  Am.  Dee.  589.  Setting  out  metes  and  bounds.— Where,  in 

Compare  Kerr  v.  O'Keefe,    138   Cal.   415,   17  an   action   for    forcible   entry    and   unlawful 

Pac.  447.  detainer,  the  declaration  described  the  prem- 

65.  Valencia  v.  Couch,  22  Cal.  339,  91  Am.  ises  as  a  certain  portion  of  a  certain  section, 
Dec.  589.  township,  and  range,  there  was  no  departure 

66.  Chamberlain  v.  Mensing,  51  Fed.  669.  in   allowing  an   amendment   setting   out  the 

67.  For  amendments  on  appeal  see  infra,  metes  and  bounds.  Bibby  v.  Thomas,  131 
IV,  N,  1,  f.  Ala.  350,  31  So.  432.       " 

68.  Schuster  v.  Gray,  8  Kan.  App.  222,  55  71.  Hunt  v.  Hicks,  3  Indian  Terr.  275,  54 
Pac.  489.     See  also  Murry  v.  Harper,  3  Ala.  S.  W.  818. 

744.  72.  Hixon   v.    Selders,    46   Mo.   App.    275; 

In  New  Jersey  no  power  has  been  conferred      Lucas  v.  Fallon,  40  Mo.  App.  551;  Elliott  v. 

[IV,  I.  1,  b,  (XI)] 
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tlie  county  in  which  suit  was  brought,'^  or  in  the  precinct  where  suit  was  brought, 
where  the  complaint  contains  a  sufficient  description  of  tlie  premises  from  which 
it  could  have  been  shown  that  they  were  in  such  precinct,'*  showing  that  plaintiff 
at  the  time  of  the  entry  was  in  peaceable  possession,'"  correcting  contradictory 
statements  as  to  possession,'*  or  verifying  the  complaint." 

e.  Verifleation.  "Where  the  statutes  require  verification  of  the  complaint,  a 
non-compliance  therewith  renders  the  complaint  fatally  defective.'^  The  verifica- 
tion must  be  made  by  the  complainant  in  the  absence  of  some  special  statu- 
tory provision  authorizing  verification  by  some  other  person."  A  verification 
reciting  that  the  complaint  is  "true  in  substance"  is  insufficient,^''  and  so  is 
a  complaint  verified  byan  agent  "  to  the  best  of  his  knowledge,  information,  and 
belief."  ^' 

f.  Filing.  The  question  of  filing  complaints  and  the  formalities  in  relation 
thereto  is  a  matter  of  statutory  regulation  and  no  general  principles  can  be  stated 
in  relation  theretoi^^ 


Abell,  39  Mo.  App.  346.  See  also  Champ 
Spring  Co.  v.  B.  Roth  Tool  Co.,  96  Mo.  App. 
-518,  70  S.  W.  506. 

73.  MoKinney  v.  Ilarral,  36  Mo.  App. 
337. 

74.  McRae  v.  White,  (Tex.  Civ.  App.  1897) 
42  S.  W.  793. 

75.  Hoffman  v.  Mann,  75  S.  W.  219,  25  Ky. 
X.  Rep.  255. 

76.  Schuster  v.  Gray,  8  Kan.  App.  222,  55 
Pac.  489. 

77.  Sanchez  f.  Luna,  1  N.  M.  238. 

78.  Fletcher  v.  Keyte,  66  Mo.  285.  And 
.see  Levy  v.  David,  24  R.  I.  249,  52  Atl. 
1080. 

Verification  of  amendment. —  A  material 
amendment  ef  the  complaint  must  be  veri- 
fied unless  permitted  to  be  filed  without  ob- 
jection. McGuire  v.  Cook,  13  Ark.  448. 
Where  the  complaint  does  not  show  the  name 
of  the  person  taking  the  oath  an  amendment 
may  be  allowed  to  show  that  plaintiff's  at- 
torney made  the  affidavit,  and  that  his  name 
was  omitted  by  mistake.  Johnson  v.  Tuggle, 
27  Miss.  836. 

Before  whom  oath  made. —  The  complaint 
may  be  sworn  to  before  any  one  qualified  to 
administer  an  oath.  Crow  v,  Borris,  15  Ga. 
503. 

In  Illinois  verification  is  unnecessary.  Pat- 
terson V.  Graham,  140  111.  531,  30  N.  E.  460. 

79.  Levy  v.  David,  24  R.  I.  249,  52  Atl. 
1080. 

Under  special  statutory  provisions. —  Veri- 
fication by  an  agent  setting  forth  that  the 
facts  are  within  his  knowledge  brings  the 
case  within  a  statute  providing  that  when  the 
pleading  is  verified  by  the  attorney  or  any 
other  person  except  a  party  he  must  set 
forth  the  reasons  why  it  is  not  made  by  a 
party  and  is  a  proper  verification.  Newman 
V.  Bird,  60  Cal.  372.  By  the  statutes  of 
Maine,  if  the  complaint  shows  that  the  com- 
plainant lives  in  the  county  in  which  the 
estate  lies  it  cannot  be  signed  and  sworn  to  by 
Tiis  agent  and  attorney  unless  it  shows  that 
"  complainant  is  out  of  the  state  or  sick " 
or  for  other  reasons  unable  to  appear  in 
person  before  the  court.  Treat  ■;;.  Bent,  51 
Me.  478.  Where  a  statute  requires  the  com- 
plaint to  be   signed  by  the  party  aggrieved 


or  his  agent  or  attorney,  and  sworn  to,  a 
complaint  signed  "  N.  by  W.,  his  agent  and 
attorney "  and  sworn  to  before  a  justice  is 
a  sufficient  verification.  Naylor  v.  Chinn, 
82  Mo.  App.  160.  And  see  Bobb  v.  Taylor, 
25  Mo.  App.  583. 

80.  Wiltshire  v.  Triplett,  71  Mo.  App.  332; 
Tegler  v.  Mitchell,  46  Mo.  App.  349;  Reilly 
v.  Powell,  34  Mo.  App.  431. 

81.  Miles  V.  Goffinet,  16  Mich.  472;  Seitz 
V.  Miles,  16  Mich.  456.  And  see  People  v. 
Whitney,  1  Thomps.  &  C.  (N.  Y.)  533,  hold- 
ing that  a  verification  reciting  that  the  com- 
plaint is  true  except  as  to  matters  stated  on 
information  is  insufficient. 

82.  Minute  of  time  of  exhibition. —  Under 
the  Vermont  statutes  it  is  not  necessary  in 
a  civil  action  for  forcible  entry  and  detainer 
that  the  magistrate  issuing  the  process 
should  enter  on  the  complaint  a  minute  of 
the  time  of  its  exhibition.  Allen  v.  Ormsby, 
1  Tyler   (Vt.)   345. 

Time  of  filing. —  Under  the  North  Dakota 
statutes,  jurisdiction  in  forcible  entry  and 
detainer  does  not  depend  on  the  filing  of  a 
verified  complaint  before  issuance  of  sum- 
mons, but  it  is  sufficient  if  the  complaint  is 
filed  at  or  before  the  time  defendant  is  re- 
quired by  the  summons  to  appear  and  answer. 
Browne  ».  Haseltine,  9  S.  D.  524,  70  N.  W. 
648. 

With  whom  filed. —  Filing  a  complaint  in  a 
proceeding  for  forcible  entry  and  detainer 
"with  the  clerk  of  the  district  court  and  the 
issuing  of  a  warrant  under  his  hand  and  the 
seal  of  that  court  is  not  a  compliance  with 
a  statute  requiring  the  complaint  to  be  deliv- 
ered to  a  court  commissioner  or  a  judge  of 
the  district  court  or  a  judge  of  probate  and 
the  proceedings  are  void.  Summary  pro- 
ceedings to  be  valid  must  strictly  follow  the 
law  which  creates  them.  Tweed  v.  Guild,  2 
Ariz.  207,  11  Pac.  753. 

Entry  on  justice's  docket. —  Under  a  stat- 
ute requiring  the  complaint,  summons,  and 
return  and  all  proceedings  to  be  entered  on 
the  justice's  docket,  the  complaint  need  not 
be  entered  before  the  summons  issues.  It  is 
sufficient  if  regarded  merely  after  its  filing. 
O'Hagan  v.  Grossman,  50  N.  J.  L.  516,  14; 
Atl.  752. 

[IV.  I.  1.  f] 
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2.  Plea  or  Answer  —  a.  Necessity  Fop  and  Right  to  Answer.  Statutes  in  some 
jurisdictions  dispense  with  the  necessity  of  written  pleadings  on  the  part  of  defend- 
ant in  some  instances/'  and  where  this  is  the  case  the  sustaining  of  a  demurrer  to 
an  answer  is  harmless  error.^  In  the  absence  of  statutory  provisions  of  this 
character,  a  plea  or  answer  is  necessary,  and  unless  filed  it  is  error  to  swear  the 
jury  to  try  the  matter  in  difference  between  the  parties  because  there  is  no  issue.^* 
So  where  a  complaint  is  amended  after  demurrer  has  been  sustained  thereto, 
and  an  amended  complaint  is  filed,  defendant  must  plead  to  the  complaint  as 
amended.^^  Under  a  statute  providing  that  defendant  shall  iile  with  the  clerk  his 
written  answer,  demurrer,  or  demurrer  and  answer,  defendant  does  not  waive  his 
right  to  answer  by  demurring  without  answer  at  the  same  time.^' 

b.  Suffleieney.  If  the  answer  in  forcible  entry  and  detainer  does  not  deny 
the  material  allegations  of  the  complaint  and  no  material  new  matter  is  set  up, 
no  issue  is  raised  and  plaintiff  is  entitled  to  judgment  on  the  pleadings.^  The 
plea  of  not  guilty  is  a  proper  plea  in  an  action  of  forcible  entry  and  detainer,^* 
and  is  sufficient  to  put  plaintiff  upon  proof  of  every  material  allegation  set  up 
in  his  petition.'"  But  new  matter  by  way  of  excuse,  justification,  or  avoidance, 
must  be  specially  pleaded  unless  the  necessity  therefor  is  dispensed  with  by 
statute.''  By  the  express  provisions  of  some  statutes,  however,  a  general  denial 
will  be  sufficient  in  all  eases,'^  even  in  respect  of  matter  of  excuse,  justification,  or 
avoidance,'^  and  where  this  is  so  error  if  any  in  striking  out  a  valid  special  defense 
is  harmless.'*  Where  an  entry  by  fraud  and  stealth  is  alleged  an  answer  alleging 
an  entry  with  plaintiff's  consent  is  good.''  A  denial  that  defendant  entered 
unlawfully  admits  the  entry  and  tenders  issue  only  on  its  unlawf ulness.'^  An 
allegation  in  the  answer  of  actual  possession  raises  no  question  of  title  and  an 
allegation  of  right  to  possession  is  a  conclusion  of  law."  Where  an  abstract  of 
title  is  set  up  in  a  paragraph  of  the  complaint  in  compliance  with  a  statutory 
requirement,  defendant's  failure  to  deny  this  paragraph  does  not  admit  its  truth 


83.  Poffenberger  v.  Blaclsstone,  57  Tnd. 
288  (all  defenses  may  be  given  in  evidence 
without  plea)  ;  Berryhill  v.  Healey,  89  Minn. 
444,  95  N.  W.  314  (under  the  statutes  of 
Minnesota,  the  oral  plea  of  not  guilty  is 
sufficient  to  put  in  issue  the  allegations  of 
the  complaint,  but  if  it  is  desired  to  set  up 
new  matter  by  way  of  excuse,  justification, 
or  avoidance,  such  matter  must  be  set  up  in 
the  answer)  ;  Smith  v.  Finger,  (Okla.  1905) 
79  Pac.  759  (in  Oklahoma  in  an  action  in 
the  probate  court  defendant  is  not  required 
to  file  any  pleading)  ;  Simpkins  v.  White, 
43  W.  Va.  125,  27  S.  E.  361  (holding  that  in 
unlawful  detainer  before  a  justice  or  on  an 
appeal  a  verdict  on  full  trial  on  the  merits 
will  not  be  set  aside  because  there  was  no 
plea  and  issue;  that  the  statute  puts  in  the 
plea  of  not  guilty ) . 

84.  Poffenberger  v.  Blaekstone,  57  Ind.  288. 

85.  Raleigh  County  v.  Ellison,  8  W.  Va. 
808. 

86.  Brockaway  v.  Thomas,  32  Ark.  311. 

87.  Maumus  v.  Hamblon,  38  Cal.  539. 

88.  More  v.  Del  Valle,  28  Cal.  170.  See 
also  Lloyd  v.  Seeord,  61  Minn.  448,  63  N.  W. 
1099,  holding  that  where  an  answer  admits 
the  material  allegations  of  the  complaint 
and  sets  up  no  defense  judgment  on  the 
pleadings  is  proper. 

89.  Raymond  v.  Bell,  18  Conn.  81;  Button 
f.  Tracy,  4  Conn.  79.  See  also  Phelps  v. 
Baldwin,  17  Conn.  309;  Bull  v.  Olcott,  2 
Root  (Conn.)  472;  McKinney  v.  Hartman,  4 
Iowa  154,  in  which  cases  this  plea  was  filed. 

[IV,  I,  2.  a] 


But  see  Ensley  v.  Page,  13  Colo.  App.  452, 
59  Pac.  225. 

90.  Sullivan  v.  Gary,  17  Cal.  80;  McKin- 
ney f.  Hartman,  4  Iowa  154. 

91.  Smith  v.  Finger,  (Okla.  1905)  79  Pac. 
759. 

92.  Henderson  v.  Allen,  23  Cal.  519;  Okla- 
homa City  v.  Hill,  4  Okla.  521,  46  Pac.  568. 

93.  Henderson  v.  Allen,  23  Cal.  519. 

94.  Oklahoma  City  v.  Hill,  4  Okla.  521,  4ft 
Pac.  568.  See  also  Bibby  v.  Thomas,  131  Ala. 
350,  31  So.  432,  holding  that  a  special  plea 
setting  up  that  defendant  had  previously 
been  in  possession,  that  plaintiff's  tenant 
had  abandoned  possession,  and  that  defendant 
had  made  a  peaceable  reentry  is  defective,  as 
such  matter  may  be.  shown  under  the  gen- 
eral issue. 

95.  Oleson  v.  Hendrickson,  12  Iowa  222. 

96.  Leroux  v.  Murdock,  51  Cal.  541. 

97.  Parks  v.  Barkley,  1  Mont.  514. 
Answer   held   to    deny   title. —  Defendant's 

answer  denied  that  plaintiff  was  the  owner  of 
the  lands  or  entitled  to  the"  possession  thereof 
and  admitted  that  one  of  the  parties  through 
whom  plaintiff  claimed  had  received  a  patent 
for  the  lands  from  the  United  States  but 
alleged  the  patent  to  be  void  and  claimed 
the  lands  by  virtue  of  a  homestead  entry 
and  occupation.  It  was  held  that  the  an- 
swer was  not  one  of  confession  and  avoidance 
but  a  denial  of  plaintiff's  title  which  placed 
upon  plaintiff  the  burden  of  proving  such 
title  by  competent  proof.  Roberts  v.  Center, 
26  Wash.  435,  67  Pac.  151. 
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where  the  answer  denies  plaintiff's  title  or  right  to  possession.''  If  the  allegations 
in  the  complaint  are  stated  conjunctively,  an  answer  which  denies  them  in  that 
form  does  not  raise  an  issue,''  and  any  defense  distinctly  and  separately  stated 
must  be  an  answer  to  the  whole  cause  of  action  .^  If  plaintifE  regains  possession 
of  the  premises  pending  an  appeal  by  defendant  to  a  court  of  record  this  fact 
can  only  be  taken  advantage  of  by  a  plea  puis  darrein  continuance? 

3.  Reply.  By  virtue  of  statutory  provisions  in  some  jurisdictions  it  is  not 
necessary  in  an  action  for  unlawful  detainer  to  reply  to  affirmative  matter  con- 
tained in  the  answer.' 

4.  Method  of  Raising  Objections  and  Waiver.  Objections  for  defects  in  the 
complaint  should,  it  is  apprehended,  be  taken  advantage  of  by  the  methods  ordi- 
narily employed  in  reaching  defects  in  complaints  in  any  civil  action.^  All 
objections  based  on  defects  of  form  in  a  complaint  are  cured  by  going  to  trial 
without  objection,'  and  by  verdict/  and  cannot  be  raised  on  appeal  or  error'  or 
on  return  of  the  certiorari  to  the  court  to  which  the  case  is  removed.'  If  the 
description  of  the  premises  is  insufficient,  the  objection  may  be  raised  by 
demurrer.'  Such  objection  is  waived  by  going  to  trial. ^"^  Kny  defect  in  the 
description  is  cured  by  verdict,"  and  an  objection  based  thereon  cannot  be  raised 
for  the  first  time  on  appeal.^'  Answering  and  going  to  trial  on  the  merits  waives 
an  objection  that  the  complaint  is  defective  in  failing  to  state  where  the  premises 
are  situated.''  Where  actual  possession  in  plaintiff  is  defectively  alleged  the 
objection  is  sufficiently  taken  advantage  of  by  special  demurrer  on  the  ground  of 
uncertainty.'*  Objections  based  on  defects  of  this  character  cannot  be  raised 
after  verdict.''  A  defect  in  alleging  the  time  of  entry  is  waived  by  appearance 
and  trial  on  the  merits."  Informality  in  alleging  a  withholding  of  the  premises 
by  defendant  at  the  commencement  of  the  action  is  cured  by  verdict."  And  so  is 
an  objection  that  the  complaint  contains  no  prayer  for  a  judgment  of  ouster." 
Objections  for  failure  to  describe  plaintiff's  interest  in  the  pretnises  is  waived  by  gen- 
eral appearance  and  answer,  and  consent  to  a  postponement  of  the  case."    Objection 

98.  Roberts  v.  Center,  26  Wash.  435,  67  H.  Payne  v.  Martin,  1  Stew.  (Ala.)  407; 
Pae.  151.  Such  answer  necessarily  denies  Stone  v.  Halstead,  62  Mo.  App.  136.  See 
the  abstract  which  merely  shows  the  chain  also  Wright  v.  Lyle,  4  Ala.  112.  But  compare 
of  title  under  which  plaintiff  claims.  Snoddy  v.  Watt,  9  Ala.  609. 

99.  Burke  v.  Carruthers,  31  Cal.  467.  12.  Hilliard  v.  Carr,  6  Ala.  557;   Turk  v. 

1.  Mendelson  v.  Kitt,  92  N.  Y.  Suppl.  127,  Elliott,  69  111.  App.  451.  And  see  infra,  IV, 
applying  this  rule  to  a  case  where  an  alleged       N,  1,  e. 

separate    defense    was    merely    a    conclusion  13.  Gibbens  v.  Thompson,  21  Minn.  398. 

following  from'  the  facts  set  forth  in  the  first  14.  Knowles    v.    Crocker   Estate    Co.,    125 

defense.  Cal.  264,  57  Pac.  998. 

2.  Lomax  v.  Spear,  51  Ala.  532.  15.  Test  v.  Devers,  2  Blackf.    (Ind.)   80. 

3.  Fife  V.  Olson,  5  Wash.  789,  32  Pac.  766.  16.  O'Hagan  v.  Grossman,  50  N.  J.  L.  616, 

4.  In  Illinois  defects  in  the  complaint  may  14  Atl.  752. 

be   reached   by  motion  to   quash.     Doran   v.  17.  Cronise  v.  Carghill,  4  Cal.  120. 

Gillespie,  54  111.  366;  Jackson  v.  Warren,  32  Failure  to  allege  a  wrongful  detention  of 

111.  331.  the  premises  at  the  commencement  of  the 

5.  Matlock  V.  Thompson,  18  Ala.  600;  action  is,  according  to  one  decision,  waived 
Wright  V.  Lyle,  4  Ala.  112;  Clay  v.  Clay,  7  when  not  objected  to  at  the  trial  (Champ 
Tex.  250.  Spring  Co.  v.  B.  Roth  Tool  Co.,  96  Mo.  App. 

6.  Shaw  V.  Gordon,  2  Greene  (Iowa)  376.  518,  70  S.  W.  506)  ;  but  in  another  it  is  held 
And  see  Snoddy  v.  Watt,  9  Ala.  609.  that  this  defect  cannot  be  cured  by  verdict 

T.Matlock    V.    Thompson,     18    Ala.    600;  (Phelps  i;.  Baldwin,  17  Conn.  209). 

Wright  V.  Lyle,  4  Ala.  112;  Leary  v.  Patti-  18.  Ensley  v.  Page,  13  Colo.  App.  452,  59 

son,  66  111.  203.  Pac.  225,  holding  that  the  objection  should 

8.  Clay  V.  Clay,  7  Tex.  250.  be  taken  by  special  demurrer. 

9.  College  Corner,  etc.,  Gravel  Road  Co.  v.  19.  Crane  v.  Van  Derveer,  45  N.  Y.  App. 
Moss,  92  Ind.  119.  Div.  139,  60  N.  Y.  Suppl.  1040. 

10.  Davis  V.  Goodman,  62  Ark.  262,  35  Failure  to  renew  objections  on  removal  by 
S.  W.  231;  Farr  «.  Farr,  21  Ark.  573;  Arm-  certiorari. — A  complaint  in  forcible  entry  and 
strong  V.  Crilly,  152  111.  646,  38  N.  E.  936  detainer,  defective  for  failure  to  set  out  oom- 
laffirming  51  111.  App.  504] ;  Stillman  v.  plainant's  title  or  interest  in  the  property, 
Palis,  134  111.  532,  25  N.  E.  786  [affirming  where  such  objection  is  made  before  the 
34  111.  App.  540].  county   judge  and  overruled  but  is  not  re- 

[IV.  I,  4] 
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or  wint  of  a  jurat  is  waived  by  going  to  trial,"'  and  objections  for  insufficient  veri- 
fication cannot  be  raised  for  the  first  time  on  appeal.^'  Such  is  also  the  rule  with 
respect  to  objections  based  on  the  allowance  of  amendments.*'  Objections  based 
on  improper  joinder  of  causes  of  action  should  be  raised  by  demurrer^  or  by 
motion  to  strike  or  to  amend  the  pleading.  Improper  joinder  is  not  a  ground  for' 
motion  to  dismiss  the  complaint.^  Where  a  complaint  is  for  an  unlawful  entry 
and  forcible  and  unlawful  detainer,  and  the  summons  is  to  answer  for  a  forcible 
entry  and  detainer,  the  variance  is  cured  by  plea  to  the  merits.^'  Where  a  cause 
goes  to  trial  without  any  plea  and  defendant  makes  a  full  defense,  he  cannot  set 
up  the  want  of  plea  and  issue  thereon  in  the  appellate  court.^^  Where,  in  a 
forcible  detainer  suit,  a  counter-claim  is  interposed,  no  damages  or  rent  being 
claimed,  the  right  to  object  to  the  introduction  of  any  evidence  in  support  of 
such  counter-claim  is  not  waived  by  replying  instead  of  demurring  to  the 
counter-claim.*" 

5.  Pleading  and  Proof.  As  in  other  actions,  plaintiff  in  his  evidence  is  con- 
fined to  proof  of  the  facts  alleged  in  his  complaint.'''  If  the  complaint  alleges 
forcible  entry  only,  there  can  be  no  recovery  on  proof  making  out  a  case  of  for- 
cible detainer  only.^'  And  where  there  is  no  proof  to  sustain  an  allegation  of 
actual  possession  by  plaintiff,  a  judgment  for  defendant  is  proper.™  As  respects 
possession  by  defendant  of  the  premises  in  controversy  evidence  that  plaintiff  was 
m  possession  of  a  very  small  portion  will  be  deemed  an  immaterial  variance.'' 
Under  a  complaint  charging  defendant  with  obtaining  possession  by  collusion  with 
plaintiff's  tenant,  evidence  negativing  the  averment  of  collusion  is  competent." 
According  to  some  decisions  the  allegation  of  time  of  the  entry  is  material  and 
the  date  must  be  proved  as  alleged.''  But  according  to  the  weight  of  authority 
it  is  not  necessary  to  prove  the  time  of  entry  exactly  as  alleged.**  So  long  as  the 
proof  shows  an  entry  before  filing  complaint,"  and  that  the  entry  was  made  within 
the  period  in  which  suits  for  forcible  entry  and  detainer  must  be  brought  to  avoid 
the  bar  of  the  statute  of  limitation,  a  variance  between  the  time  alleged  and  that 
proved  is  immaterial.'*  A  variance  in  the  pleading  and  proof  as  to  the  amount  of 
land  charged  to  be  detained  has  been  held  immaterial  and  a  recovery  allowed  of 

newed  in  the  general  term  where  the  case  31.  Seeley  v.  Adamson,  1  Okla.  78,  26  Pao. 

is  brought  by  certiorari  before  traversing  the  1069. 

inquisition,  is  cured  by  a  verdict  for  the  re-  32.  Smith  v.  Meyers,  45  Mo.  434,  holding 

lator  where  the  facts  proven  on  the  trial  are  further  that  its  competency  is  in  no  way  af- 

such  as  to  entitle  him  to  protection  under  fected  by  the  fact  of  plaintiff's  presence  or 

the  statute.    People  v.  Fields,  1  Lans.  ( N.  Y. )  absence  when  defendant  obtained  possession. 

222.  33.  Hoffman  v.  Harrington,  25  Mich.   146. 

80.  Center  v.  Gibney,  71  111.  557.  And  see  O'Hagan  x>.  Grossman,  50  N.  J.  L. 

21.  Naylor  v.  Chinn,  82  Mo.  App.  160.  516,   14  Atl.   752,  holding  that  a  complaint 

22.  Evetts  V.  Johns,  (Tex.  Civ.  App.  1903)  which  gives  the  day  and  month  of  the  entry 
76  S.  W.  778.  without  naming  the  year  is  defective. 

23.  Treat  v.  Forsyth,  40  Cal.  484;  Liddon  34.  Alabama. —  Bliss    v.    Winston,    1    Ala. 
V.  Hodnett,  22  Fla.  271.  344. 

24.  Liddon  v.  Hodnett,  22  Fla.  271.  California. —  Amador  Gold  Mine  v.  Ama- 

25.  Grice    v.    Ferguson,    1    Stew.     (Ala.)  dor  Gold  Mine,  114  Cal.  346^  46  Pac.  80. 
36.  Illinois. —  Spurck  v.   Forsyth,  40  111.  438. 

26.  Bartley  v.  McKinney,  28  Gratt.    (Va.)  Missouri. —  Warren  v.  Eitter,  11  Mo.  354. 
750.  Texas. —  Irwin  v.  Davenport,  84  Tex.  512, 

27.  Vidger    v.   Nolin,    10    N.    D.    353,    87  19  S.  W.  692. 

N.  W.  593.  See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 

28.  Caswell    v.    Ward,    2    Dougl.     (Mich.)        Detainer,"   §   131. 

374 ;  Russell  v.  McCartney,  21  Mo.  App.  644,  35.  Bliss  v.  Winston,  1  Ala.  344. 
holding  that  there  is  no  reason  for  exempt-  36.  Amador    Gold    Mine   v.   Amador    Gold 
ing  actions  of  unlawful  detainer  from  the  rule  Mine,  114  Cal.  346,  46  Pac.  80.    And  see  War- 
that  one's  case  must  be  put  in  the  statement  ran  v.  Ritter^  11  Mo.  354. 
or  petition  as  it  exists  in  order  to  avoid  a  Entry  on  difierent  days. —  If  the  entry  is 
failure  of  proof.  alleged  to  be  on  a  particular  day,  it  may  be 

29.  Jordan  v.  Rouse,  46  N.  C.  119.  proved  to  have  been  on  a  different  day  or  on 

30.  Sarconi  v.  De  Falo,  33  Misc.    (N.  Y.)  several    different    days    into    different    tene- 
780,  67  N.  Y.   Suppl.  923.  ments.    Bliss  v.  Winston^  1  Ala.  344. 

[IV,  I.  4] 
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so  much  as  the  jury  found  was  detained.''  A  complaint  charging  that  plaintiff 
was  in  possession  of  certain  premises  is  not  sustained  by  evidence  that  he  was  in 
possession  of  only  a  portion  thereof,  and  a  recovery  is  not  authorized.^  If  the 
answer  admits  refusal  to  deliver  possession  pursuant  to  plaintiff's  demand,  plain- 
tiff need  not  prove  this  fact.'^  Under  a  plea  of  not  guilty,  plaintiff  must  prove 
€very  fact  necessary  to  entitle  him  to  recover.^"  Under  such  plea  defendant  may 
show  that  he  made  a  peaceable  reentry."  And  under  the  code  defendant  may 
giye  in  evidence  all  matters  of  excuse,  justification,  or  avoidance,  under  the  plea.*' 
If  suit  is  brought  against  defendants  jointly,  testimony  is  admissible  to  show  that 
they  occupied  the  tract  in  severalty.^ 

J.  Evidence  —  l.  Burden  of  Proof  and  Presumptions.  In  order  to  sustain  a 
recovery  in  behalf  of  plaintiff  he  must  show  that  he  had  at  the  time  of  the 
alleged  entry  the  actual  possession  of  the  premises  described.^  A  mere  construc- 
tive possession  such  as  a  fee-simple  title  draws  to  it  is  not  sufficient,*'  but  to 
prove  actual  possession  it  is  not  necessary  to  show  that  plaintiff  resided  on  the 
premises.*^  Plaintiff  must  also  show  that  defendant  was  in  possession  at  the  date 
of  commencing  the  suit,*''  and  that  he  (plaintiff)  is  entitled  to  possession.*^  He 
cannot  rely  on  lack  of  right  of  possession  in  defendant,*'  but  where  i-ight  of 
possession  at  the  time  of  suit  brought  is  shown  by  plaintiff,  he  has  made  a  prima 
J'acie  case  entitling  him  to  recover  and  tliereby  casts  on  defendant  the  burden  of 
disproving  it,'"  the  presumption  being  that  one  who  is  in  the  actual  and  peaceable 
possession  of  land  is  rightfully  in  possession.''  In  forcible  entry  and  detainer 
plaintiff  must  show  an  entry ''  and  a  detention  of  the  premises.''  Wherever  a 
demand  for  surrender  of  the  premises  is  necessary,  plaintiff  must  prove  that  a 
demand  was  made,'*  and  that  defendant  refused  to  or  neglected  to  surrender 
possession,  and  the  latter  fact  is  not  to  be  presumed  from  the  fact  of  defendant's 
possession  before  the  demand."     If  defendant  seeks  to  justify  his  possession 


37.  Taylor  v.  White,  1  T.  B.  Mon.  (Ky.) 
37;  Ball  v.  Lively,  2  J.  J.  Marsh.  (Ky.)  181; 
Jarvis  v.  Hamilton^  19  Wis.  187. 

38.  House  v.  Wilder,  47  111.  510;  Gamer 
V.  Bonham,  3  Indian  Terr.  752,  49  S.  W.  45. 

Unsurveyed  public  land. —  In  an  action  for 
forcible  entry  and  detainer  of  a  part  of  the 
unsurveyed  public  domain,  the  complaint 
must  contain  an  actual  description  of  the 
land  claimed,  and  if  such  description  con- 
tains a  greater  area  than  that  allowed  bpr  law 
to  any  person  or  association  of  persons,  no 
presumption  of  lawful  possession  would  ex- 
ist and  the  complaint  should  be  dismissed. 
Holladay  Coal  Co.  v.  Kirker,  20  Utah  192,  57 
Pae.  882. 

39.  Ensley  v.  Page,  13  Colo.  App.  452,  59 
Pac.  225. 

40.  Galligher  v.  Connell,  23  Nebr.  391,  36 
N.  W.  566. 

41.  Bibby  v.  Thomas,  131  Ala.  350,  31  So. 
432. 

42.  Watson  v.  Whitney,  23  Cal.  375. 

43.  Springer  v.  Cooper,  11  111.  App.  267. 

44.  Stiles  V.  Homer,  21  Conn.  507;  Mann 
V.  Brady,  67  111.  95 ;  Thompson  v.  Sornberger, 
59  111.  326;  Rook  v.  Godfrey,  105  Tenn.  534, 
58  S.  W.  850 ;  Jarvis^  v.  Hamilton,  16  Wis. 
674. 

The  estate  which  plaintiff  has  in  the  land 
must  be  shown  in  an  action  of  forcible  entry 
and  detainer.    Clements  v.  Clinton,  Mart.  &  Y. 
(Tenn.)    198. 

45.  Thompson  v.  Sornberger,  59  111.  326; 
McCartney  v.  McMullen,  38  111.  237. 


46.  Jarvis  v.  Hamilton,  16  Wis.  574. 

47.  Bowman  v.  Mehring,  34  HI.  App.  389; 
Armstrong  v.  Hendrick,  67  Mo.  542;  Tuttle 
V.  Davis,  48  Mo.  App.  9;  Link  v.  Harrington, 
23  Mo.  App.  429. 

Where  part  of  defendants  were  not  proved 
to  be  in  possession  a  judgment  for  plaintiff 
cannot  be  sustained.  Godard  v.  Lieberman, 
18  111.  App.  366. 

48.  Fitzgerald  v.  Quinn,  165  111.  354,  46 
N.  E.  287;  Mellwain  v.  Karstens,  152  111. 
135,  38  N.  E.  555  [affirming  41  111.  App.  567] ; 
Maloney  v.  Shattuck,  15  111.  App.  44;  Whee- 
lan  V.  Fish,  2  111.  App.  447. 

49.  Mellwain  v.  Karstens,  152  111.  135,  38 
N.  E.  555  [affirming  41  111.  App.  567]. 

50.  Floersheim  v.  Baude,  110  111.  App. 
536. 

51.  Fitzgerald  v.  Quinn,  165  111.  354,  46 
N.  E.  287. 

53.  Preston  v.  Kehoe,  15  Cal.  315;  Lewig 
V.  State,  99  Ga.  692,  26  S.  E.  496,  59  Am.  St. 
Rep.  255;  Bell  v.  Cowan,  34  Mo.  251. 

53.  Bell  V.  Cowan,  34  Mo.  251. 

54.  Hersey  v.  Westover,  11  111.  App.  197; 
Lehman  v.  Whittington,  8  111.  App.  374; 
Hinterberger  v.  Weindler,  2  III.  App.  407; 
Drehman  v.  Stifel,  41  Mo.  184,  97  Am.  Dec. 
268;  Smith  v.  Finger,  (Okla.  1905)  79  Pac. 
759. 

No  presumption  of  service  of  demand  arises 
from  the  fact  that  such  demand  was  admitted 
in  evidence.  Lehman  v.  Whittington,  8  111. 
App.  374. 

55.  Hersey  v.  Westover,  11   111.  App.  197. 
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under  the  authority  of  some  other  person  than  plaintiff  the  burden  is  on  him  to 
prove  the  title  of  such  person.^*  > 

2.  Admissibility  —  a.  Title.  Inasmuch  as  the  question  of  title  cannot  be 
adjudicated  in  actions  based  on  the  statutes  relating  to  forcible  entry  and  detainer 
the  general  rule  subject  to  some  exceptions  which  will  be  hereafter  considered  ^ 
is  that  evidence  of  title  either  in  plaintiff  or  defendant  is  not  admissible.^^  The 
special  object  of  the  summary  remedy  of  forcible  entry  and  detainer  is  to  keep 
the  peace,  not  to  determine  rights  of  property.^' 

b.  Possession.  In  forcible  entry  actions,  evidence  concerning  the  possession 
of  the  loGxis  in  quo  must,  to  be  relevant,  be  such  as  to  connect  the  party  asserting 
the  same  with  the  actual  possession  at  the  time  of  the  alleged  forcible  entry.™ 
On  the  question  of  plaintiff's  possession  of  the  premises  at  the  time  of  the  acts 
complained  of  it  is  competent  to  show  that  a  third  person  had  left  personal  prop- 
erty on  the  premises  with  plaintiff's  permission,"  that  plaintiff  had  instructed  his 
agent  to  take  possession  of  the  premises  on  the  removal  of  his  tenant,*^  and  that 
plaintiff  had  entered  upon  the  land  and  cut  timber  on  it.^^  It  is  also  competent 
to  show  a  written  agreement  of  a  party  to  deliver  peaceable  possession  to  plain- 
tiff," the  execution  of  a  lease  by  plaintiff  to  a  third  person,^^  a  preliminary  injunc- 
tion against  defendant  issued  in  a  former  suit  between  the  same  parties  concern- 
ing the  same  property,*^  and  a  recovery  in  trespass  by  plaintiff  for  injuries  to  the 
land  in  controversy."  So  declarations  of  a  person  in  possession  of  land  showing 
that  he  held  in  his  own  right  and  not  as  tenant  or  agent  of  another  are  admissible 
as  evidence  on  the  principle  of  res  gestcB.^     There  is  some  conflict  of  authority 


56.  Hogan  v.  Harley,  8  Allen  (Mass.)   525. 

57.  See  infra,  IV,  J,  2,  c,  d. 

58.  Alabama. —  O'Donoliue  v.  Holmes,  107 
Ala.  489,  18  So.  263;  Dumas  v.  Hunter,  25 
Ala,  711. 

California. — Lasserot  v.  Gamble,  (1896) 
46  Pac.  917;  Giddings  v.  '76  Land,  etc.,  Co., 
83  Cal.  96,  23  Pac.  196;  Felton  v.  Millard,  81 
Cal.  540,  21  Pae.  533,  22  Pac.  750;  Bostwlck 
V.  Mahoney,  73  Cal.  238,  14  Pac.  832 ;  Conroy 
V.  Dunn,  45  Cal.  597. 

Connecticut. —  Dutton  v.  Tracy,  4  Conn. 
79. 

/ZZtnois.— Phelps  v.  Randolph,  147  111.  335, 
35  N.  E.  243;  Slate  v.  Eisenmeyer,  94  111. 
96;    Pearson  v.  Herr,  53   111.   144. 

Kentucky. —  Taylor  v.  White,  1  T.  B.  Mon. 
37;  Carpenter  v.  Shepherd,  4  Bibb  501;  Smith 
V.  Dedman,  4  Bibb  192;  Bush  v.  Coomer,  69 
S.  W.  793,  24  Ky.  L.  Rep.  702;  Terry  v. 
Terry,  66  S.  W.  1024,  23  Ky.  L.  Rep.  2242. 

New  Jersey. —  Mercereau  v.  Bergen,  15 
N.  J.  L.  244,'  29  Am.  Dec.  684. 

West  Virginia. —  Bulkley  v.  Sims,  48  W. 
Va.  104,  35  S.  E.  971. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  137. 

And  see  Gates  v.  Winslow,  1  Wis.  650. 

Proof  of  an  equitable  title  in  the  prosecutor 
is  irrelevant  and  improper  upon  an  inquisi- 
tion of  forcible  entry  and  detainer.  Mans- 
field V.  Duvall,  2  Bibb   fKy.)   582. 

Harmless  error.— Where  plaintiff  has  been 
in  possession  for  the  period  required  by  stat- 
ute to  enable  him  to  bring  the  action  and  the 
court  _  refused  to  admit  documents  showing 
title  in  plaintiff  as  bearing  on  defendant's 
good  faith,  but  received  them  to  show  that 
defendant's  title  had  been  transferred  to 
plaintiff  no  injury  could  have  been  produced 
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by  their  admission  for  that  purpose  as  no 
finding  was  made  on  the  subject  of  title. 
California  Bank  v.  Taaffe,  76  Cal.  626,  18 
Pac.  781. 

59.  Littell  V.  Grady,  38  Ark.  584. 

60.  Morgan  v.  Higgins,  37  Cal.  59. 

61.  Huffaker  v.  Boring,  8  Ala.  87. 

62.  Bibbey  v.  Thomas,  131  Ala.  350,  31  So. 
432. 

63.  Powell  V.  Davis,  54  Mo.  315. 

64.  Huffaker  v.  Boring,  8  Ala.  87. 

65.  Gooch  V.  Hollan,  30  Mo.  App.  450. 
And  see  Dutton  v.  Tracy,  4  Conn.  79,  hold- 
ing that  a  lease  of  a  barn  which  it  was  ad- 
mitted formerly  stood  on  the  land  in  ques- 
tion executed  by  plaintiff  to  one  of  defend- 
ants more  than  sixteen  years  before  was  ad- 
missible, although  of  little  weight  to  show 
complainant's  possession  at  the  time. 

66.  Hunt  V.  Hicks,  3  Indian  Terr.  275,  54 
S.  W.  818. 

67.  Moore  v.  Massie,  3  Litt.  (Ky.)  296. 
And  see  Fearn  v.  Beirne,  129  Ala.  435,  29 
So.  558,  holding  that,  in  an  action  of  forcible 
entry  and  detainer,  proceedings  before  a  jus- 
tice of  the  peace  between  the  same  parties  in 
an  action  of  forcible  entry  and  detainer,  and 
ejectment  proceedings  in  the  circuit  court  by 
one  of  defendants  as  executrix  of  a  deceased 
purchaser  of  the  property  against  tenants  of 
plaintiff  were  properly  admitted  in  evidence 
to  show  plaintiff's  prior  actual  possession  of 
the  premises. 

68.  Turnley  v.  Hanna,  82  Ala.  139,  2  So. 
483.  Compare  McMullen  v.  Mayo,  8  Sm.  &  M. 
(Miss.)  298,  holding  that,  in  an  action  of 
forcible  entry  and  detainer,  it  is  not  error  to 
exclude  the  answer  of  a  witness  giving  the 
statements  of  plaintiff  when  claiming  to  be 
in  possession  of  the  premises  in  controversy. 
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as  to  whether  a  deed  of  the  premises  to  plaintiff  is  admissible  to  show  possession 
of  plaintiff.*'  To  show  the  character  of  the  possession  relied  on  by  plaintiff 
defendant  may  show  that  he  had  held  prior  possession  and  that  plaintiff'  had  taken 
possession  by  force  during  defendant's  absence  and  sought  to  maintain  it  by 
force.™  To  show  that  plaintiff  was  not  in  possession  at  the  time  of  the  alleged 
injury  defendant  may  introduce  in  evidence  an  agreement  of  plaintiff  to  quit  pos- 
session.''^ He  cannot,  however,  for  the  purpose  of  showing  that  plaintiff  had  only 
a  scrambling  possession,  inti'oduce  evidence  to  show  that  during  the  whole  period 
of  plaintiff's  possession  third  persons  with  whom  defendant  was  not  in  privity 
were  stopping  near  the  demised  premises  awaiting  an  opportunity  to  take  posses- 
sion when  they  could  do  so  without  force."  To  show  possession  by  defendant  at 
the  time  of  the  injury  complained  of  he  may  introduce  evidence  that  he  had  been 
in  possession  for  two  years  under  a  lease  at  the  time  of  the  alleged  forcible  entry ; 
that  he  had  not  surrendered  possession  but  had  leased  the  premises  for  the  suc- 
ceeding year,''  or,  to  show  a  record  of  a  judgment  in  defendant's  favor  in  an 
action  of  trespass  for  injuries  to  the  premises  in  question.''*  So  the  declaration  of 
a  person  (since  deceased)  made  at  the  time  of  such  occupation  that  he  held  the 
house  under  defendant  as  a  tenant  is  admissible,''"  and  a  witness  may  testify  that 
he  controlled  the  lands  in  controversy  for  defendant  while  he  was  absent  during 
the  war.'"  For  the  purpose  of  showing  possession  in  himself,  defendant  may 
show  that  a  former  owner  of  the  land  in  question  under  which  he  claimed  title 
had  been  in  undisputed  possession  at  one  time  during  his  ownership  and  within 
a  designated  time  before  the  commission  of  the  acts  complained  of."  On  the 
other  hand  a  writ  of  possession  issued  in  a  former  action  between  the  same  parties 
for  the  same  lands  awarding  defendant  possession  of  a  portion  of  the  premises  is 
not  admissible  where  tlie  possession  of  such  portion  is  not  questioned.™  So  proof 
of  payment  of  taxes  on  the  property  by  defendant,'"  or  payment  of  rent  to  the 
person  from  whom  he  claims  to  derive  his  claim  of  possession,^  or  that  defendant 
had  for  two  years  past  been  in  actual  possession  of  a  large  tract  of  land  which 
originally  included  the  land  in  controversy,  none  of  the  tract  mentioned  being 
shown  to  be  contiguous  to  the  land  in  question,''  is  not  admissible  to  show  pos- 
session on  the  part  of  defendant.  On  an  issue  whether  defendants  forcibly 
entered  a  disputed  strip  of  land  between  them  and  adjoining  proprietors,  evidence 
that  an  entry  had  been  made  prior  to  the  alleged  entry  mentioned  in  the  com- 
plaint, under  an  agreement  to  establish  the  line  by  a  survey,  is  admissible  on  the 
question  of  who  was  in  possession  at  the  time  of  the  alleged  entry.'' 

e.  Character  or  Extent  of  Possession.  While  the  validity  of  titles  cannot  be 
tried  in  proceedings  of  the  character  under  consideration,  deeds  or  other  evidences 
of  title  are  admissible  to  show  the  character  or  extent  of  possession  claimed." 

as  the  mere  statements  of  plaintiff  were  not  78.  Bowers  v.  Cherokee  Bobj  45  Cal.  495. 

evidence  in  his  own  behalf.  73.  Peddicord   v.   Kile,    83    Iowa    542,    49 

69.  That  deed  is  admissible  see  Conroy  v.       N.  W.  997. 

Duane,  45  Cal.  597.  74.  Gray  v.  Finch,  23  Conn.  495. 

That  deed  is  not  admissible  see  Sanchez  v.  75.  Bliss  v.  Winston,  1  Ala.  344. 

Loureyro,  46  Cal.  641;  Lachman  v.  Barnett,  76.  Turnley  v.  Hanna,  82  Ala.  139,  2  So. 

16  Nev.   154.  483. 

Possession  by  agent. —  Where  plaintiff  in-  77.  Hale  v.  Wiggins,  33  Conn.  101. 

troduced  evidence  tending  to  show  possession  78.  Hunt  v.  Hicks,  3  Indian  Terr.  275,  54 

by  C  at  the  time  of  the  alleged  forcible  entry  S.  W.  818. 

a  deed  of  the  premises  from  C  to  plaintiff  79.  Bellingham  Bay,  etc.,  Co.  v.  Strand,  1 

dated  one  month  prior  to  the  entry  has  been  Wash.   133,  23  Pac.  928. 

held  admissible  to  show  that  at  the  time  of  80.  St.  Louis  Agricultural,  etc.,  Assoc,  v. 

the  entry  the  apparent  possession  by  C  was  Reinecke,  21  Mo.  App.  478. 

the  possession  of  plaintiff.     Morgan  v.  Hig-  81.  Bellingham  Bay,  etc.,  Co.  v.  Strand,  1 

gins,  37  Cal.  59.  Wash.   133.  23  Pac.  928. 

70.  Murry  v.  Burris,  6  Dak.  170,  42  N.  W.  82.  Flint  v.  Lovdall,  122  Cal.  551,  55  Pac. 
25.  424. 

71.  Tolbert    v.    Hendricks,    77    Mo.    App.  83.  Alabama. —  Bailey    v.    Blacksher    Co., 
272.  (1904)    37   So.   827;    Barefoot  v.  Wall,   108 
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And  evidence  of  stating  the  claim  is  admissible  to  show  the  extent  of  plaintiff's 
possession  in  the  same  manner  as  a  deed  would  be.^ 

d.  Right  of  Possession.  Although  the  question  of  title  is  not  involved,  plain- 
tiff may  introduce  evidence  of  title  in  order  to  show  his  right  of  possession  to  the 
premises  in  controversy ;  ^  and  it  has  also  been  held  that  the  rale  prohibiting 
any  inquiry  as  to  title  does  not  prevent  a  defendant  from  showing  the  source  of 
his  claim  and  right  to  the  possession  of  the  premises.^^  In  an  action  of  forcible 
detainer  by  one  claiming  possession  under  a  deed,  defendant  may  show  that  the 
grantor  was  non  compos  mentis^  So  a  writ  of  possession  in  favor  of  defendant 
from  a  court  of  competent  jurisdiction  is  admissible  proof  of  the  lawfulness  of 
his  possession  without  producing  the  whole  reeord.^^ 

e.  Location  of  Premises.  In  unlawful  entry  and  detainer  the  complaint  oa 
which  the  original  writ  was  issued  by  the  justice  may  be  looked  to  by  the  court, 
in  aid  of  the  description  of  the  premises  contained  in  the  writ.^^     An  objection  to 


Ala.  327,  18  So.  823;  Turnley  v.  Hanna,  82 
Ala.   139,  2   So.  483. 

California.  —  Murphy  v.  Snyder,  67  Cal. 
451,  8  Pac.  2;  Hoag  v.  Pierce,  28  Cal.  187; 
Mitchell  V.  Davis.  23  Cal.  381. 

Colorado. —  Potts  v.  Magnes,  17  Colo.  364, 
30  Pac.  58;  Jenkins  v.  Tynon,  1  Colo.  App. 
133,  27   Pac.  893. 

Illinois. —  Slate  v.  Eisenmeyer,  94  111.  96 ; 
Huftalin  v.  Misner,  70  111.  205;  Pearson  v. 
Herr,  53  111.  144;  Smith  v.  Hoag,  45  111.  250; 
Brooks  V.  Bruin,  18  111.  539;  Griffin  v.  Kirk, 
47  111.  App.  258;  Ragor  v.  McKay,  44  111. 
App.  79;  Bloomington  v.  Brophy,  32  111.  App. 
400. 

Indian  Territory. —  Moore  v.  Girten,  (1904) 
82  S.  W.  848;  Hewlett  v.  Hyden,  (1902)  69 
S.  W.  839. 

Kentucky. —  Taylor  v.  White,  1  T.  B.  Mou. 
37;  Carpenter  v.  Shepherd,  4  Bibb  501;  Beaji- 
champ  V.  Morris,  4  Bibb  312;  Kirby  v.  Scott, 
73  S.  W.  749,  24  Ky.  L.  Hep.  2175;  Dils  v. 
Justice,  9  S.  W.  290,  10  Ky.  L.  Rep.  547. 

Montana. — Boardman  v.  Thompson,  3  Mont. 
387. 

Tennessee. —  McGhee  v.  Grady,  12  Lea  89 ; 
Philips  V.  Sampson,  2  Head  429;  Settle  v. 
Settle,   10  Humphr.  504. 

West  Virginia. — Bulkley  v.  Sims,  48  W.  Va. 
104,  35  S.  E.  971. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  138. 

The  records  of  proceedings  under  which 
defendant  secured  title  to  the  land  on  which 
the  entry  was  made  are  admissible  to  show 
the  extent  of  his  possession.  Dils  v.  Justice, 
9  S.  W.  290,  10  Ky.  L.  Rep.  547. 

In  an  action  for  forcible  detainer  brought 
by  a  lessee,  his  lease  is  admissible  in  connec- 
tion with  his  former  possession  to  show  the 
extent  of  his  possession.  Murphy  v.  Snyder, 
67  Cal.  451,  8  Pac.  2. 

The  draft  of  a  lease  unexecuted  by  the 
lessor  is  pot  competent  evidence  in  an  action 
of  forcible  entry  and  detainer  in  behalf  of 
plaintiff  who  is  the  lessee  named  therein  and 
who  has  signed  it  to  prove  the  extent  of  the 
land  claimed  by  him".  Roff  v.  Duance,  27 
Cal.  565. 

84.  Boardman  v.  Thompson,  3  Mont.  387. 

85.  Arkansas. —  Littell  v.  Grady,  38  Ark. 
684. 
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Califorfwa.  —  Murphy  v.  Snyder,  67  Cal. 
451,  8  Pac.  2;  Mitchell  v.  Davis,  23  Cal.  381, 

Illinois. —  Pearson  v.  Herr.  53  111.  144. 

Indian  Territory. —  Hewlett  v.  Hyden, 
(1902)  69  S.  W.  839;  Brown  v.  Woolsey,  2 
Indian  Terr.  329,  51   S.  W.  965. 

Kansas. —  Wideman  v.  Taylor,  63  Kan.  884„ 
65  Pac.  664;  Armour  Packing  Co.  v.  Howe, 
62  Kan.  587,  64  Pac.  42;  MeClain  v.  Jones, 
60  Kan.  639.  57  Pac.  500. 

Michigan.  —  Gale  v.  Eckhart,  107  Mich. 
465,  65  N.  W.  274;  Bennett  v.  Robinson,  27 
Mich.   26. 

Nebraska. —  Moore  v.  Parker,  59  Nebr.  29, 
80  N.  W.  43 ;  Connolly  v.  Giddings,  24  Nebr: 
131,  37  N.  W.  939;  Galligher  v.  Connell,  23 
Nebr.  391,  36  N.  W.  566;  Smith  v.  Kaiser,  17 
Nebr.  184.  22  N.  W.  368. 

Oklahoma. —  Brown  v.  Hartshorn,  12  Okla. 
121,  69  Pac.  1049. 

Tennessee. —  Dennis  v.  Rainey,  8  Baxt.  501. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"    §    138. 

And  see  Twiss  v.  Boehmer,  39  Oreg.  359, 
69  Pac.  18. 

86.  Nicholson  v.  Walker,  4  111.  App.  404  > 
Conaway  v.  Gore,  27  Kan.  122;  Galligher  v. 
Connell,  23  Nebr.  391,  36  N.  W.  566;  Allison 
I/.  Casey,  4  Baxt.  (Tenn. )  587.  See  also  Potts 
V.  Magnes,  17  Colo.  364,  30  Pac.  58.  But  see 
Carpenter  v.  Shepherd,  4  Bibb  (Ky.)  501; 
Stone  V.  Malot.  7  Mo.  158. 

Admissions  by  plaintiff  that  he  leased  the 
premises  to  defendant  are  admissible  in  an 
action  of  forcible  entry  and  detainer.  Cura- 
mings  V.  Winters.  19  Nebr.  719,  28  N.  W. 
302. 

In  forcible  entry  against  a  married  woman, 
where  the  record  of  a  judgment  obtained 
against  her  husband  and  her  expulsion  from 
the  premises  thereunder  was  admitted  over 
her  objection,  it  was  not  error  to  admit  tes- 
timony tending  to  show  that  she  was  in  pos- 
session under  a  homestead  right  as  widow  of  a 
former  husband  and  independent  of  the  right 
of  the  husband  who  was  defendant  in  eject- 
ment. Morrissey  v.  Stephenson,  86  111. 
344. 

87.  Douglas  v.  Hartzell,   15  111.  Apn.  251. 

88.  Thomasson  v.  White,  6  Baxt.  (Tenn.) 
148. 

89.  Moore  v.  Douglass,  14  W.  Va.  708. 
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the  introduction  of  any  evidence  in  an  action  of  forcible  detainer  which  seeks  to 
challenge  the  sufficiency  of  the  description  of  the  property  sought  to  be  recovered 
is  properly  overruled  if  the  description  as  to  a  portion  of  the  property  is  correct.*" 

f.  Entry.  In  an  action  for  forcible  entry,  evidence  that  defendant  remained 
in  possession  of  the  premises  is  admissible  to  sliow  that  he  made  his  entry  com- 
plete, although  he  may  not  be  charged  with  forcible  detainer. '^  It  is  competent 
to  show  that  plaintiff  was  arrested  at  defendant's  instance  for  tlie  purpose  of 
getting  him  away  from  the  premises  so  that  defendant  might  enter  and  take 
possession.'^  Evidence  to  show  good  faith  in  an  entry  is  not  admissible,  the 
ijuestion  of  good  or  had  faith  not  affecting  the  right  of  recovery.'^  Evidence 
that  defendants  had  expended  large  sums  of  money  in  improvements  upon  the 
premises  is  not  admissible  on  the  issue  whether  there  had  been  an  unlawful 
entry.'^ 

g.  Force.  Declarations  of  defendant's  agent  while  taking  possession  are 
competent  on  the  question  of  force,'^  and  so  are  threats  of  bodily  harm  and  the 
character  of  defendant  for  violence.'^  In  actions  for  forcible  entry  evidence  of 
force  employed  to  maintain  possession  is  not  admissible  to  characterize  by  relation 
acts  otherwise  peaceable  by  which  possession  was  previously  obtained.*'  Records 
of  other  suits  between  other  parties  with  respect  to  the  property  zxe  prvma  facie 
irrelevant  on  the  question  of  forcible  entry .*^  Evidence  that  plaintiff's  lessor 
had  forcibly  evicted  defendant  from  the  premises  five  days  previous  to  defendant's 
forcible  entry  is  not  admissible  in  justification  of  the  latter.*' 

h.  Notice  of  Demand,  By  the  weight  of  authority  where  the  delivery  of  a 
written  notice  of  demand  is  essential  to  maintain  the  action  parol  proof  thereof  is 
inadmissible  without  a  prior  notice  to  defendant  to, produce  the  original.'  Service 
cannot  be  proved  by  an  indorsement  on  the  original  paper  either  by  an  officer  or 
by  a  private  person  whether  sworn  or  not,  but  must  be  proved  by  a  witness.' 
Where  evidence  of  threats  by  defendant  warning  plaintiff  to  keep  off  the  prem- 
ises was  admitted  to  show  that  defendant  was  holding  by  force  and  defendant 
had  admitted  that  he  had  threatened  plaintiff'  with  a  prosecution  for  trespass  if  he 
entered  the  premises  such  evidence  was  admissible  as  dispensing  with  other 
further  proof  of  plaintiff  of  a  demand  for  possession  before  bringing  suit.' 

i.  Damages.  Although  evidence  of  injury  committed  by  the  disseizor  to  the 
freehold  such  as  waste,  etc.,  is  incompetent  as  indicating  plaintiff's  damages,  in  an 
action  of  forcible  entry  and  detainer,  yet  if  such  evidence  be  permitted  to  go  to 
the  jury,  without  objection  or  without  a  distinct  motion,  made  during  the  progress 
of  the  trial,  to  exclude  it  from  the  jury  it  is  not  ground  for  an  assignment  of 
error.*  So  it  has  been  held  admissible  to  look  to  the  title  in  view  of  the  question 
of  damages  or  rents  to  be  recovered  in  an  action  brought  by  a  mere  intruder 
against  the  wrongful  owner  of  the  land  or  where  the  claimant  by  fraud  induces 
another  to  take  a  lease  or  to  enter  under  him  upon  a  false  representation  as  to  his 

90.  Weatherford  v.  Union  Pac.  R.  Co.,  98.  HorsefieM  f.  Adams,  10  Ala.  9,  holding 
(Nebr.  1904)   98  N.  W.  1089.  that  in  order  to  show  relevancy,  the  privity 

91.  Lissner  v.  State,  84  Ga.  669,  11  S.  E.  or  connection  between  the  parties  to  the  rec- 
500,  20  Am.  St.  Kep.  389.  ords  and  those  before  the  courts  should  first 

92.  Lasserot    %.    Gamble,    (Cal.    1896)    46  be  suga;ested  or   shown. 

Pac.   917.  99-  Roff  v.  Duane,  27  Cal.  565. 

93.  Holland  v.  Green,  62  Cal.  67;  VoU  v.  1.  King  v.  Boiling,  77  Ala.  594;  Littleton 
HoUis,  60  Cal.  569;  Gore  v.  Altice,  33  Wash.  v.  Clayton,  77  Ala.  571;  Bates  v.  Ridgeway, 
335,  74  Pac.  556.  For  rule  under  former  48  Ala.  611;  Dumas  v.  Hunter,  30  Ala.  75. 
statutory  provision  see  Conroy  v.  Duane,  45  Contra,  Heller  v.  Beal,  23  Ohio  Cir.  Ct.  540, 
Cal.  597;  Shelby  v.  Houston,  38  Cal.  410;  holding  that  the  rule  that  a  prior  notice  to 
Thompson  v.   Smith,  28  Cal.  527.  produce  an  instrument  which  is  itself  a  no- 

94.  Lee  v.  Stiles,  21  Conn.  500.  tice  applies  to  cases  of  this  character. 

95.  Bibby  v.  Thomas,  131  Ala.  350,  31  So.  2.  Vennum  %.  Vennum,  56  III.  430. 

432.  3.  Bibby  v.  Thomas,  131  Ala.  350,  31  So. 

96.  Ladd  v.  Dubroca,  45  Ala.  421.  432. 

97.  Hoffman  v.  Harrington,  22  Mich.  52.  4.  White  v.  Suttle,  1  Swan   (Tenn.)   169. 
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title.  In  such  cases  tlie  title  may  be  looked  to  upon  the  question  whether  the 
case  made  out  constitutes  in  law  a  wrongful  entry  or  detainer.^ 

j.  Miseellaneous.  Evidence  that  plaintiff  had  conveyed  an  interest  in  land  to 
which  he  makes  no  claim  is  not  admissible,^  nor  is  evidence  as  to  how  the  parties 
held  and  occupied  other  lands  claimed  by  plaintiff  in  the  neighborhood.''  Where 
the  right  to  recover  is  established  outside  of  the  complaint  it  is  not  reversible 
error  to  allow  the  complaint  to  be  read  in  evidence  as  proof  of  plaintiff's  right  to 
recover.'  Where  the  defense  is  that  the  entry  was  made  after  plaintiff's  abandon- 
ment of  the  premises,  evidence  that  it  was  originally  taken  by  plaintiff's  agent 
and  so  held  is  not  admissible.'  If  one  sues  the  owner  of  an  adjoining  lot  for 
forcible  entry  and  detainer  of  a  narrow  strip  of  ground  between  their  lots,  the 
title  to  which  was  in  dispute,  evidence  as  to  the  use  of  a  fence  erected  thereon 
many  years  before  is  immaterial.'"  If  a  corporation  brings  an  action  of  unlawful 
detainer  against  an  ex-officer  thereof  for  possession  of  a  house  allowed  him  as 
residence  while  in  office,  the  books  of  the  corporation  are  admissible  to  show  the 
arrangement  made  between  the  parties."  The  proceeding  in  forcible  entry  and 
detainer  is  merely  possessory  and  the  judgment  thereon  is  not  evidence  in  a 
subsequent  action  of  trespass  or  ejectment.'^ 

3.  Weight  and  Sufficiency.  Eules  relating  to  the  weight  and  suificiency  of 
evidence  in  actions  based  on  the  forcible  entry  and  detainer  statutes  are  the  same 
as  those  in  other  civil  actions.'' 

K.  Damages.  The  right  to  recover  damages  in  actions  for  forcible  entry 
and  detainer  and  kindred  actions  is,  in  many  jurisdictions,  expressly  conferred 
by  statutes  containing  various  provisions  as  to  the  elements  and  amount  thereof.'^ 


5.  Philips  V.  Sampson,  2  Head  (Tenn.) 
429. 

6.  Anderson  v.  Thomas,  2  Indian  Terr.  79, 
47  S.  W.  301. 

7.  Balch  V.  Myers,  65  Mo.  App.  422. 

8.  McGrath  v.  Miller,  61  111.  App.  497. 

9.  Keyser  v.  Rawlings,  22  Mo.  126. 

10.  Delmonico  Hotel  Co.  v.  Smith,  112 
Iowa  659,  84  N.  W.  906. 

11.  Frazier  v.  Virginia  Military  Institute, 
81  Va.  S9. 

13.  Spears  v.  McKay,  Walk.    (Miss.)    265. 

13.  To  authorize  recovery  in  action  of 
forcible  entry  and  detainer  the  evidence  was 
held  to  be  sufficient  in  Greeley  v.  Spratt,  19 
Pla.  644;  Bussen  v.  Dickson,  ,97  111.  App. 
310;  Harms  v.  Stier,  70  111.  App.  213;  Frank 
V.  Palmer,  65  111.  App.  124;  Thull  v.  Allen, 
(Nebr.  1904)  101  N.  W.  1024;  Vanhook  v. 
Story,  4  Humphr.  (Tenn.)  59.  See  also  Jar- 
vis  V.  Hamilton,  19  Wis.  187.  The  evidence 
was  held  to  be  insufficient  in  Cummins  v. 
Scott,  20  Cal.  83. 

To  show  forcible  detainer  the  evidence  was 
held  to  be  sufficient  in  Merrin  v.  Lewis,  90 
111.  505. 

To  show  unlawful  detainer  the  evidence 
was  held  to  be  sufficient  in  McCartney  v. 
Auer,  50-  Mo.  395. 

To  show  defendant'^  possession  at  time  of 
commencement  of  suit  the  evidence  was  held 
to  be  sufficient  in  Ragor  v.  McKay,  44  111. 
App.  79;  Tuttle  v.  Davis,  48  Mo.  App.  9. 

To  show  possession  of  defendant  at  time  of 
demand  and  suit  commenced  the  evidence 
was  held  to  be  insufficient  in  Preston  v.  Davis, 
112  111.  App.  636. 

To  show  proper  service  of  demand  the  evi- 
dence was  held  to  be  sufficient  in  Huftalin  v. 
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Misner,  70  111.  205;  Campbell  v.  McFarland, 
86  111.  App.  467. 

To  show  service  of  demand  the  evidence 
was  held  to  be  insufficient  in  Ball  v.  Peck, 
43  111.  482. 

To  show  plaintiff's  possession  at  time  of 
commencement  of  suit  the  evidence  was  held 
to  be  sufficient  in  Pensoneau  v.  Bertke,  82  111. 
161;  Huftalin  v.  Misner,  70  111.  205. 

To  show  plaintiff's  possession  at  time  of 
entry  the  evidence  was  held  to  be  insufficient 
in  Hassett  v.  Johnson,  48  111.  68;  Edwards 
V.  Cary,  60  Mo.  572;  Miller  v.  Northup,  49 
Mo.  397;  McCartney  v.  Alderson,  45  Mo.  35; 
Davidson  v.  Phillips,  9  Yerg.  (Tenn.)  93,  30 
Am.  Dec.  393. 

To  show  plaintiff's  right  of  possession  the 
evidence  was  held  to  be  sufficient  in  Frank  v. 
Palmer,  65  111.  App.  124;  Nicholson  v. 
Walker,  4  111.  App.  404.  See  also  Conaway 
V.  Gore,  27  Kan.  122. 

14.  For  the  construction  of  particular  stat- 
utes see  the  following  eases: 

Alahama. —  Belshaw  v.  Moses,  49  Ala.  283. 

Arkansas. — Strong  v.  Whatley,  23  Ark.  76; 
Bradley  v.  Hume,  18  Ark.  284;  Fowler  V. 
Knight,  10  Ark.  43. 

California.  —  Brawley  v.  Risdon  Iron 
Works,  38  Cal.  676;  Hicks  v.  Herring,  17 
Cal.  566. 

Florida. —  McLean  v.  Spratt,  20  Fla.  515. 

Indiana. —  Pendergast  v.  McCaslin,  2  Ind. 
87. 

Louisiana. —  Kemper  v.  Armstrong,  12 
Mart.  296;  Larche  v.  Jackson,  9  Mart.  408 
[approving  White  v.  Wells,  5  Mart.  652]. 

Missouri. —  Sims  v.  Kelsay,  75  Mo.  68; 
Moore  v.  Dixon,  50  Mo.  424 ;  Moston  v.  Stow, 
91  Mo.  App.  554. 
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While  this  is  true,  it  nevertheless  seems  to  be  well  settled  that,  in  the  absence 


Montana. —  McCleary  x.  Crowley,  22  Mont. 
245,  56  Pac.  227. 

Oliio. —  Aubrey  v.  Almy,  4  Ohio  St.  524. 

Vennsylvania. —  Schulte  v.  McCormiek,  6 
Phila.  313. 

Tennessee. —  Spillman  v.  Walt,  12  Heisk. 
574;   White  v.   Suttle.  1   Swan   169. 

Texas. —  Steele  v.  Steele,  2  Tex.  App.  Civ. 
Cas.  §  345. 

Washington. — Cutler  v.  Co-operative  Brother- 
hood, 31  Wash.  680,  72  Pac.  464. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry'  and 
Detainer,"  §  141. 

Rents  and  profits  recoverable  see  the  fol- 
lowing cases: 

Alabama. —  Lykes  v.  Sehwarz,  91  Ala.  461, 

5  So.  71 ;  Ullman  v.  Herzberg,  91  Ala.  458,  8 
So.  408;  Hurst  v.  Thompson,  68  Ala.  560; 
Spear  i\  Lomax,  42  Ala.  576,  the  value  of 
the  rent  must  be  assessed  by  the  jury  and 
not  by  the  court,  unless  it  is  otherwise  ex- 
pressly provided  by  statute. 

California. —  Mason  v.  Wolflf,  40  Cal.  246; 
Warburton  v.  Doble,  38  Cal.  619;  Caulfield 
V.  Stevens,  28  Cal.  118;  Rofif  v.  Duane,  27 
Cal.  565;  Howard  v.  Valentine,  20  Cal. 
282. 

Mississippi. —  Newman  v.  Mackin,   13  Sm. 

6  M.   383. 

Missouri. —  Feedler  v.  Schroeder,  59  Mo. 
364;  Kingman  v.  Abington,  56  Mo.  46;  Eads 
V.  Wooldridge,  27  Mo.  251 ;  Miehau  v.  Walsh, 
6  Mo.  346. 

Tennessee. —  Spillman  v.  Walt,  12  Heisk. 
574. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"    §    143. 

Loss  of  crop  as  element  of  damage  see  Gid- 
dings  V.  '76  Land,  etc.,  Co.,  83  Cal.  96,  23 
Pac.  196;  Case  r.  Hall,  2  Indian  Terr.  8,  46 
S.  W.   180. 

Injury  to  plaintiff's  business  is  not  an  ele- 
ment of  damage.  Wanborg  r.  Karst,  4  Mo. 
App.  563. 

Damages  for  waste  and  injury  committed 
upon  the  premises  recoverable  see  Eads  v. 
Wooldridge,  27  Mo.  251. 

Damages  for  detention  of  the  whole  of  a 
tract  is  not  recoverable  when  the  ouster  of 
plaintiff  is  shown  to  be  of  a  part  only. 
Thompson  v.  Smith,  28  Cal.  527. 

Rental  value  as  measure  of  damages  see 
the  following  cases: 

California. —  Taylor  v.  Terry,  71  Cal.  46, 
11  Pac.  813. 

Illinois. —  Shrmick  v.  Thompson,  25  111. 
App.  619. 

Indian  Territory. —  Sanders  v.  Thornton,  2 
Indian  Terr.  92^  48  S.  W.  1015. 

Minnesota. —  Noyes  v.  French  Lumbering 
Co.,  80  Minn.  397,  83  N.  W.  385. 

Missouri. —  Windsor  Hotel  Co.  v.  Thatcher, 
15  Mo.  App.  588. 

Texas.— McRa.e  v.  White,  (Civ.  App.  1897) 
42  S.  W.  793;  Murat  v.  Micand,  (Civ.  App. 
1894)    25  S.  W.  312. 

Value  of  the  use  and  occupation  of  land  as 
measure  of  damages  see  Hunt  v.  Hicks,  3 
[74] 


Indian  Terr.  275,  54  S.  W.  818;  Noyes  v. 
French  Lumbering  Co.,  80  Minn.  397,  83 
N.  W.  385. 

Double  damages. —  Labeaume  v.  Nelson,  34 
Mo.  591;  Keyser  v.  Rawlings,  22  Mo.  126; 
Walter  v.  Cathcart,  18  Mo.  256;  Finley  v. 
Magill,  67  Mo.  App.  481;  Kelly  v.  Clancy, 
15  Mo.  App.  519;  Gaffney  v.  Megrath,  11 
Wash.  456,  39  Pac.  973. 

Treble  damages. —  California. —  Eimmer  v. 
Blasingame,  94  Cal.  139,  39  Pac.  857;  Lee 
Chuck  V.  Quan  Wo  Chong,  91  Cal.  592,  28 
Pac.  44;  Iburg  v.  Fitch,  57  Cal.  189;  Tewks- 
bury  V.  O'Connell,  25  Cal.  262;  Watson  v. 
Whitney,  23  Cal.  375;  Hart  v.  Moon,  6  Cal. 
161;  O'Callaghan  v.  Booth,  6  Cal.  63. 

Colorado. —  Wier  v.  Bradford,  1  Colo.  14. 

Michigan. —  Lane  v.  Ruhl,  103  Mich.  38,  61 
N.  W.  347;  Newkirk  v.  Tracey,  61  Mich.  174, 
27  N.  W.  884;  Hitchcock  v.  Pratt,  51  Mich. 
263,  16  N.  W.  639;  Howser  v.  Melcher,  40 
Mich.  185;  Shaw  v.  Hoffman,  25  Mich.  162; 
Thayer  f.  Sherlock,  4  Mich.  173. 

New  York. —  Bach  v.  New,  23  ,  N.  Y.  App. 
Div.  548,  48  N.  Y.  Suppl.  777. 

North  Dakota. —  Wegner  v.  Lubenow,  12 
N.  D.  95,  95  N.  W.  442. 

Utah. —  Eccles  v.  Union  Pac.  Coal  Co.,  15 
Utah   14,  48  Pac.   148. 

England. —  Cole  r.  Eagle,  8  B.  &  C.  409,  6 
L.  J.  K.  B.  0.  S.  369,  15  E.  C.  L.  204. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"   §    150. 

Punitive  damages  may  be  recovered  when 
a  forcible  entry  is  wanton  and  malicious. 
Wamsganz  v.  Wolff,  86  Mo.  App.  205. 

Nominal  damages. —  When  the  owner  en- 
ters on  land  forcibly  and  ejects  a  person  who 
is  in  the  actual  possession,  without  title,  the 
latter  can,  in  an  action  of  damages  for  forc- 
ible entry  and  detainer  against  the  o^vner, 
recover  only  nominal  damages.  Mosseller  v. 
Deaver,  106  N.  C.  494,  11  S.  E.  529,  19  Am. 
St.  Rep.  540,  8  L.  R.  A.  537. 

The  general  rule  that  damages  to  be  recov- 
erable must  be  the  natural  and  proximate 
consequence  of  the  acts  complained  of  is  ap- 
plicable. Anderson  v.  Taylor,  56  Cal.  131, 
38  Am.  Rep.  52.  See  also  Carlisle  v.  Calla- 
han, 78  Ga.  320,  2  S.  E.  751. 

Recovery  limited  to  amount  claimed.— 
Where  a  specific  sum  is  claimed  for  damages 
an  award  for  a  greater  sum  is  erroneous. 
Balch  V.  Myers,  65  Mo.  App.  422. 

Waiver  of  damages. —  Plaintiff  may  waive 
his  right  to  recover  damages.  McKinney  v, 
Harral,  36  Mo.  App.  337. 

For  what  time  damages  assessed. —  In  an 
action  for  unlawful  detainer,  damages  should 
be  assessed  by  the  jury  from  the  time  of  de- 
mand for  possession,  and  not  from  the  time 
defendant  took  possession  of  the  premises. 
Finley  v.  Magill,  57  Mo.  App.  481. 

Separate  action  for  damages. —  Under  some 
statutes  damages  for  forcible  entry  and  de- 
tainer are  to  be  recovered  in  a  separate  action 
of  trespass.  Wier  r.  Bradford,  1  Colo.  14; 
Lane  v.  Ruhl,  103  Mich.  38,  61  N.  W.  347; 
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of    some   statutory   provision    expressly    authorizing    it,   danaages    cannot    be 
recovered.^' 

L.  Trial" —  1.  In  General.  Some  of  the  statutes  relating  to  trials  for  forci- 
ble entry  and  detainer  before  justices  require  that  the  justice  sliall  enter  upon 
his  docket  the  evidence  rejected  or  admitted  over  objection,"  his  reasons  for 
admitting  or  rejected  such  evidence,^^  and  the  return  of  the  sheriff  to  the  venire.^* 
In  trials  before  a  justice  either  party  may  demand  a  jury  at  any  time  before 
trial,^  and  may  purge  the  jury  as  in  a  trial  in  the  superior  court.'*^  The  jury 
must  be  sworn,  which  must  affirmatively  appear  from  the  record,  and  where  the 
statute  prescribes  the  form  of  oath  to  be  administered  the  verdict  cannot  be  sus- 
tained unless  the  jury  was  sworn  as  the  statute  directs.^^  The  question  of  grant- 
ing separate  trials  to  several  defendants  is  within  the  discretion  of  the  trial 
judge.^ 

i  2.  Questions  of  Law  and  Fact.  "What  acts  or  circumstances  will  constitute  pos- 
session is  a  question  of  law  for  the  court,^  but  whether  these  circumstances  exist 
and  plaintiff  was  in  actual  possession  at  the  time  of  the  entry  complained  of  is  a 
question  of  fact  for  the  jury.^  It  is  also  for  the  jury  to  decide  whether  a  forcible 
entry  was  in  fact  made  and  who  made  it,^'  whether  the  person  making  it  acted  in 
his  own  behalf  or  as  the  representative  of  another,^  and  what  degree  of  force  or 
violence  was  used.^^  Where  the  only  question  is  whether  defendant's  conceded 
prior  possession  had  been  abandoned  before  plaintiff's  entry  the  question  of  the 


Newkirk  v.  Tracey,  61  Mich.  174,  27  N.  W. 
884;  Hitchcock  v.  Pratt,  51  Mich.  263,  16 
N.  W.  639;  Ho-wser  v.  Melcher,  40  Mich.  185; 
Shaw  V.  Hoffman,  25  Mich.  162;  Thayer  v. 
Sherlock,  4  Mich.  175. 

15.  ArfcaHSds. —  Poe  x,.  Bradley,  44  Ark. 
500;  Walker  o.  McGill,  40  Ark.  38;  Collina 
r.  Karatopsky,  36  Ark.  316;  Keller  ».  Henry, 
24  Ark.  575. 

California. —  See  Stark  v.  BarneSj  4  Cal. 
412. 

Connecticut. —  Minor  v.  Knowles,  1  Root 
142. 

Illinois.  —  Robinson  v.  Crummer,  10  III. 
218;  Shunick  v.  Tliompson,  25  111.  App.  619; 
Gould  V.  Hendrickson,  9  111.  App.  171.  See 
also  Brush  v.  Fowler;,  36  111.  53,  85  Am.  Dec. 
382. 

Texas. —  Wilson  v.  Beauchamp,  1  Tex.  App. 
Civ.  Cas.   713. 

England. —  Beddall  r.  Maitland,  17  Ch.  D. 
174,  50  L.  J.  Ch.  401,  44  L.  T.  Rep.  N.  S.  248, 
29  Wkly.  Rep.  484.  See  also  Newton  v.  Har- 
land,  1  M.  &  G.  644,  1  Scott  N.  R.  474,  39 
E.  C.  L.  952. 

See  23  Cent.  Dig.  tit.  ■"  Forcible  Entry  and 
Detainer,"  §  141. 

16.  See,  generally,  Tkiax. 

17.  Mead  v.  Daniel,  2  Port.  (Ala.)  86; 
Ward  V.  Lewis,  1  Stew.  (Ala.)  26,  holding 
that  no  other  evidence  need  be  entered. 

18.  Clark  v.  Stringfellow,  4  Ala.  353  (hold- 
ing that  the  statute  is  directory  only)  ;  Sau- 
niere  v.  Wode,  18  N.  J.  L.  C96;  Snediker  v. 
Quick,  13  N.  J.  L.  306  (holding  that  the 
requirement  is  imperative). 

The  present  New  Jersey  statute  does  not 
contain  this  requirement.  Wilson  v.  Bayley, 
42  N.  J.  L.  132.  See  also  Houghton  v.  Potter, 
23  N.  J.  L.  338. 

19.  Prickett  v.  Prickett,  12  N.  J.  L. 
186. 

[IV,  K] 


20.  Miller  v.  Schmidt,  5  Ohio  S.  &  C.  PU 
Dec.  4,  3  Ohio  N.  P.  296;  Hill  v.  Hollister, 
8  Ohio  Dec.  (Reprint)  116,  5  Cine.  L.  Bui. 
757.  See  also  Bonham  v.  Mills,  39  Ohio  St. 
534. 

21.  Holton  v.  Hendley,  75  Ga.  847. 

22.  Graham  v.  Busby,  34  Miss.  272;  Holt 
V.  Mills,  4  Sm.  &  M.   (Miss.)    110. 

If  the  record  states  that  the  jury  was 
"  duly  sworn  "  it  will  be  presumed  that  the 
statutory  oath  was  administered.  Wilson  v. 
Pugh,  32  Miss.  196. 

23.  Levy  v.  David,  24  R.  I.  249,  52  Atl. 
1080. 

24.  Blanchard  v.  Pratt,  37  111.  243;  De 
Graw  V.  Prior,  60  Mo.  56 ;  Blaekman  v.  Welsh, 
44  Mo.  41. 

25.  Gray  v.  Finch,  23  Conn.  495;  Boucher' 
V.  Williamson,  1  Dana  (Ky.)  227;  Chiles  v. 
Stephens,  3  A.  K.  Marsh.  (Ky.)  340;  De 
Graw  V.  Prior,  60  Mo.  56;  Blaekman  v. 
Welsh,  44  Mo.  41. 

Where  it  depends  upon  the  intention  with 
which  an  entry  is  made  by  the  owner  upon 
a  part  of  the  premises  as  to  whether  such 
entry  will  give  possession  of  the  whole,  this 
intention  is  a  question  of  fact  for  the  jury. 
Chiles  V.  Stephens,  3  A.  K.  Marsh.  (Ky.) 
340. 

26.  Donovan  v.  Chappell,  63  Mich.  685,  30 
N.  W.  329. 

27.  Donovan  v.  Chappell,  63  Mich.  685,  30 
N.  W.  329. 

In  an  action  against  a  military  ofScer  for 
taking  private  property  for  public  uses,  it  ia 
for  the  jury  to  say  whether  the  officer  had 
military  authority  under  the  United  States 
and  whether  his  acts  in  the  premises  were 
done  in  pursuance  of  such  authority  or  were 
an  abuse  of  power  for  private  ends.  Drehman 
V.  Stifel,  41  Mo.  184,  97  Am.  Dec.  268. 

28.  Berry  v.  Williams,  21  N.  J.  L.  423. 
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abandonment  is  one  of  fact  for  the  jury.^''     Whether  the  notice  or  demand  required 
by  statute  was  given  is  a  question  of  fact  for  the  jury.^ 

3.  Instructions*' — a.  In  General.  Inactions  for  forcible  entry  and  detainer 
the  court  sliould  be  careful  in  giving  instructions  to  see  that  the  propositions  are 
expressed  in  such  terms  and  with  such  qualifications  as  not  to  be  liable  to  mislead 
the  jury.*'  The  court  may  instruct  the  jury  hypothetically  or  upon  a  contingent 
state  of  facts  in  case  tliey  shall  so  find  from  the  evidence,**  but  the  instruction 
must  not  be  so  worded  as  to  assume  as  established  any  facts  which  the  jury  must 
determine  from  the  evidence,**  or  so  as  to  cut  ofE  from  the  consideration  of  the 
jury  any  matter  of  defense  set  up  by  defendant  in  support  of  which  evidence  has 
been  introduced.*^  An  instruction  is  erroneous  which  puts  the  right  of  recovery 
upon  the  basis  of  a  dififerent  act  than  the  one  charged,*^  or  which  in  setting  out 
what  must  be  established  to  authorize  a  recovery  omits  any  essential  element  of 
the  offense.*'  Instructions  as  to  a  certain  issue  should  be  founded  upon  all  the 
testimony  on  that  issue  and  it  is  error  to  pick  out  a  single  fact  and  instruct  the 
jury  as  to  its  probative  force.**  The  different  instructions  must  be  consistent 
with  each  other,  and  instructions  given  on  behalf  of  the  respective  parties  should 
be  made  to  harmonize  by  the  court  before  they  are  given  to  the  jury.*'  It  is  not 
error  to  refuse  to  give  requested  instructions  which  are  covered  by  the  general 
charge,*"  or  which  assume  as  undisputed  a  material  question  in  issue,"  or  which 
relate  to  matters  not  to  be  determined  by  the  jury;*'  but  an  entire  failure  to 
instruct  upon  any  material  point  in  issue  if  requested  to  do  so  is  reversible  error.** 

b.  DiFeeting  Verdict.**  If  the  evidence  is  clear  and  without  conflict,  the 
court  may  instruct  the  jury  peremptorily  to  find  for  plaintiff  or  defendant,*^  but 
not  where  the  evidence  is  conflicting  as  to  any  material  point  in  issue.*^ 

4.  Verdict  and  Findings.*''    The  verdict  must  be  responsive  to  the  issue,**  and 


29.  Brown  v.  McCormick,  23  Mo.  App.  181. 

30.  Knowles  v.  Ogletree,  96  Ala.  555,  12 
So.  397;  Beach  v.  Heck,  54  Mo.  App.  599; 
Heller  v.  Beal,  23  Ohio  Cir.  Ct.  540. 

31.  See,  generally,  Teiax. 

32.  Pogarty  v.  Kelly,  24  Cal.  317.  See  also 
Ross  V.  Roadhouse,  36  Cal.  580;  Stiles  xi. 
Homer,  21  Conn.  507. 

Explanation  of  terms. —  The  court  should 
explain  to  the  jury  the  meaning  of  legal 
terms  used  in  the  charge  such  as  "  color  of 
title"  (Blanchard  v.  Pratt,  37  111.  243)  and 
"  lawful  possession  "  ( Compton  v.  Baker,  34 
Mo.  App.  133). 

33.  Swartzwelder  v.  U.  S.  Bank,  1  J.  J. 
Marsh.  (Ky.)  38.  See  also  Wall  v.  Good- 
enough,   16  111.  415. 

34.  Jamison  v.  Graham,  57  111.  94;  Wall 
V.  Goodenough,  16  111.  415. 

35.  Jamison  v.  Graham,  57  111.  94;  Blanch- 
ard V.  Pratt,  37  111.  243.  See  also  Stiles  v. 
Homer,  21  Conn.  507. 

An  instruction  which  puts  the  decision 
solely  upon  plaintifi's  testimony  without  pay- 
ing any  regard  to  that  submitted  by  defend- 
ant is  erroneous.  Brown  v.  McCormick,  23 
Mo.  App.  181. 

36.  Fogarty  v.  Kelly,  24  Cal.  317. 

In  an  action  for  forcible  entry  and  detainer 
an  instruction  which  puts  the  decision  upon 
the  question  of  notice,  which  is  material  only 
in  cases  of  unlawful  detainer,  is  erroneous. 
Wade  v.  MoMillen,  29  Mo.  18. 

37.  Towell  V.  Etter,  69  Ark.  34,  59  S.  W. 
1096,  63  S.  W.  53  (where  the  instruction 
ignored  the  time  of  plaintiff's  possession  and 


the  question  of  force  in  making  the  entry)  ; 
Ross  V.  Broadhouse,  36  Cal.  580  (where  the 
jury  were  instructed  to  find  for  plaintiff  if 
they  should  find  that  he  was  in  possession 
and  forcibly  ousted,  omitting  the  words  "  by 
the  defendant " )  ;  Gray  v.  Finch,  23  Conn.  495 
(where  the  instruction  authorized  a  recovery 
upon  the  basis  of  plaintiff's  possession  alone, 
disregarding  the  manner  of  defendant's  en- 
try).    ■ 

38.  Compton  v.  Baker,  34  Mo.  App.  133. 
See  also  McCartney  v.  McMullen,  38  111.  237. 

39.  Harms  v.  Stier,  70  111.  App.  213. 

40.  Stillman  v.  Palis,  134  111.  532,  25  N.  E. 
786  [affirming  34  111.  App.  540] ;  McCartney 
V.  McMullen,  38  111.  237;  Riley  v.  Catron, 
(Indian  Terr.  1902)   69  S.  W.  908. 

41.  Galligher  v.  Cornell,  35  Nebr.  517,  53 
N.  W.  383. 

42.  Herndon  v.  Goff,  27  Ark.  334. 

43.  Snedeker  v.  Quick,  12  N.  J.  L.  129. 

44.  See,  generally.  Trial. 

45.  Herkimer  v.  Keeler,  109  Iowa  680,  81 
N.  W.  178;  Renfro  v.  Harris,  28  Tex.  Civ. 
App.  58,  66  S.  W.  460,  795;  Squires  v.  Zum- 
walt,  12  Wash.  241,  40  Pac.  986.  Compa/re 
Oleson  V.  Hendrickson,  12  Iowa  222. 

46.  Riley  v.  Catron,  ( Indian  Terr.  1902) 
69  S.  W.  908;  Hewlett  v.  Hyden,  (Indian 
Terr.  1902)  69  S.  W.  839;  Kiernan  v.  Linne- 
han,  151  Mass.  543,  24  N.  B.  907;  De  Graw  v. 
Prior,  53  Mo.  313;  Goooh  v.  Hollan,  30  Mo. 
App.  450;  Estabrook  v.  Hateroth,  27  Nebr. 
794,  44  N.  W.  29. 

47.  See,  generally,  Thial. 

48.  Wall  f.  Goodenough,  16  111.  415 ;  Penny 

[IV,  L.  4] 
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must  find  upon  every  issue  necessary  to  a  recovery,*'  and  must  be  sufiiciently 
definite  and  certain  to  authorize  the  entry  of  judgment.^"  Tlie  verdict  need  not 
be  in  the  exact  words  of  the  issue,  but  is  sufficient  if  it  contains  the  substance  of 
the  issue,''  and  merely  formal  defects  may  be  corrected  by  the  court,^^  or  the 
court  may  permit  the  jury  to  amend  the  verdict  in  this  respect.^'  Tlie  verdict 
may  be  either  general  or  special,^  and  a  general  verdict  in  efifect  finds  every 
essential  fact  necessary  to  authorize  it.''  If  the  verdict  responds  fully  to  the 
issue  as  made  up,  it  is  not  necessary  that  it  should  find  expressly  as  to  any  other 
fact.'^  A  general  verdict  of  "  guilty  "  "  or  "  not  guilty  "  ^  or  "  guilty  as  alleged 
in  the  complaint " ''  is  sufficient  if  responsive  to  the  issue ;  but  a  verdict  will  be 
upheld,  although  in  form  neither  "  guilty  "  nor  "  not  guilty,"  where  it  is  full 
and  intelligible  so  as  to  support  the  judgment.^"  Where  the  form  of  the  verdict 
is  prescribed  by  statute  a  substantial  compliance  with  the  statute  is  sufficient.'' 
The  verdict  need  not  describe  the  premises  other  than  by  reference  to  the  com- 
plaint,^^ and  need  not  be  signed  by  the  jury,*'  except  where  the  statute  so 
provides.^  In  trials  by  the  court  without  a  jury  special  findings  of  fact  are 
necessary  under  some  of  the  statutes.*'     The  court  must  find  upon  each  material 


V.  Skirvin,  9  B.  Mon.    (Ky.)   238;  MeCleary 
V.  Crowley,  22  Mont.  245,  56  Pac.  227. 

Where  only  a  forcible  entry  is  charged  a 
verdict  finding  defendant  guilty  of  a  forcible 
detainer  cannot  be  sustained  (Gayle  v.  Over- 
ton, 1  J.  J.  Marsh.  ( Ky. )  549 )  ;  and  con- 
versely where  the  issue  is  forcible  detainer 
only,  a  verdict  of  guilty  of  forcible  entry  is 
erroneous  ( Sinclair  v.  Sanders,  3  J.  J.  Marsh. 
(Ky.)   303). 

49.  MeCleary  v.  Crowley,  22  Mont.  245,  56 
Pac.  227. 

Where  plaintifi  must  have  a  certain  estate 
in  the  premises  the  verdict  will  not  authorize 
a  judgment  of  restitution  unless  it  finds  that 
he  was  possessed  of  such  an  estate  as  the 
statute  requires.  Grissett  v.  Smith,  61  N.  C. 
164. 

In  an  action  for  forcible  detainer  a  verdict 
which  merely  finds  that  defendant  unlawfully 
detains  possession  of  the  premises  but  does 
not  also  find  that  the  detention  is  by  force  is 
fatally  defective.  Bull  v.  Olcott,  2  Eoot 
(Conn.)  472;  Boxley  v.  Collins,  4  Blackf. 
(Ird.)    320. 

50.  Diggs  t.  Porteus,  (Cal.  1893)  33  Pac. 
447. 

Amount  of  damages. — A  verdict  which  fails 
to  state  the  aggregate  amount  of  damages 
will  be  sustained  if  from  the  facts  found  the 
amount  can  be  rendered  certain  by  a  simple 
calculation.     Gibson  r.  Lewis,  27  Mo.  532. 

51.  Russell  V.  Wheeler,  21  Fed.  Cas.  No. 
12,164a,  Hempst.  3. 

Where  the  fact  in  issue  is  the  truth  of  an 
inquisition  found  before  a  justice  of  the 
peace,  the  verdict  need  not  expressly  find  that 
the  inquisition  was  true  or  not  true,  but  a 
verdict  finding  defendant  "  guilty  of  the  forc- 
ible detainer  complained  of "  is  under  such 
circumstances  sufficiently  responsive  to  the 
issue.  Lancaster  v.  Lancaster,  41  S.  W.  34, 
19  Ky.  L.  Eep.  577. 

52.  Gibson  v.  Lewis,  27  Mo.  532;  Russell 
V.  Wheeler,  21  Fed.  Cas.  No.  12,1640, 
Hempst.   3. 

53.  Forsythe  v.  Huey,  74  S.  W.  1088,  25 
Ky.  L.  Eep.  147. 

54.  Atchley   v.    Latham,   3   A.   K.   Marsh. 
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(Ky.)    164;   Williams  v.   McMillan,   18  Ohio 
167;   Murphy  v.  Lucas,  2  Ohio  255. 

55.  Gorman  r.  Steed,  1  W.  Va.  1. 

A  general  verdict  must  be  applied  fo  the 
complaint  before  the  jury,  and  no  inference 
is  admissible  that  it  applies  to  any  other 
lands  or  offenses  than  those  described  in  the 
complaint.    Powers  v.  David,  6  Ala.  9. 

56.  Mann  v.  Bryant,  12  W.  Va.  516. 

In  unlawful  detainer  a  verdict  that  "We 
the  jury  find  for  the  plaintiff  the  premises 
in  the  summons  described  "  is  in  proper  form 
and  need  not  separately  state  the  existence 
of  the  facts  necessary  to  justify  the  verdict 
(Lawson  v.  Dalton,  18  W.  Va.  766)  ;  and 
a  verdict  finding  "  that  the  defendant  unlaw- 
fully withholds  from  the  plaintiff  the  land 
in  the  summons  described  "  is  sufficient  with- 
out stating  that  they  were  unlawfully  with- 
held at  the  time  the  summons  was  issued 
(Franklin  c.  Geho,  30  W.  Va.  27,  3  S.  E. 
168). 

Where  forcible  entry  and  detainer  is  al- 
leged in  the  complaint  as  one  and  the  same 
injury  a  general  verdict  is  good,  and  the  jury 
need  not  make  separate  findings  as  to  the 
forcible  entry  and  the  forcible  detainer.  Ray- 
mond r.  Beli,  18  Conn.  81. 

57.  Smith  v.  Killeck,  10  111.  293. 

58.  Belcher  t;.  Barrett,  4  Mete.   (Ky.)   307. 

59.  Raymond  v.  Bell,  18  Conn.  81;  Altree 
«.  Moore.,   1  Oreg.   350. 

60.  Case  v.  Hall,  2  Indian  Terr.  8,  46 
S.   W.   180. 

61.  Murphy  v.  Lucas,  2  Ohio  255;  Den- 
gate  V.  Stirmell,  72  Wis.  168,  39  N.  W.  374. 

63.  Russell  v.  Wheeler,  21  Fed.  Cas.  No. 
12,164a,  Hempst.  3. 

A  verdict  in  unlawful  detainer  that  "We, 
the  jury,  find  for  the  plaintiff  for  the  prem- 
ises sued  for  "  is  sufficient^  as  it  has  special 
reference  to  the  description  given  in  the  com- 
plaint.    Beck  V.  Glenn,  69  Ala.  121. 

63.  Ward  v.  Lewis,  1  Stew.   (Ala.)   26.  ' 

64.  Ward  v.  Crane,  3  Blackf.  (Ind.)  393; 
Test  V.  Devers,  2  Blackf.   (Ind.)    80. 

65.  Lee  Chuck  v.  Quan  Wo  Chong,  91  Cal. 
593,  28  Pac.  45.  See  also  Stover  v.  Hazel- 
baker,  42  Nebr.  393,  60  N.  W.  597. 
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issue/''  but  is  not  authorized  to  make  findings  as  to  any  matters  not  in  issue." 
Tlie  failure  to  find  upon  an  immaterial  issue  is  not  ground  for  reversal.^ 

M.  Judg-raent — l.  Form  and  Sufficiency — a.  In  General.  A  judgment  will 
not  be  set  aside  or  reversed  because  it  is  informal  or  slightly  irregular,  or  because 
of  mere  surplusage  in  its  recitals.^'  An  entry  made  by  a  justice  that  "  the  court 
renders  judgment  according  to  the  verdict"  found  by  the  jury  by  whom  the  case 
was  tried  is  not  such  a  judgment  as  the  law  required.™  A  judgment  which  is 
materially  variant  from* the  verdict  will  not  stand.'* 

b.  Description  of  Land.  The  land  should  be  described  with  certainty  '^  sutE- 
cient  to  enable  an  officer  with  a  writ  to  find  it  without  resort  to  extraneous  aid  to 
the  description.''^  A  judgment  is  sufficient,  if  it  is  for  the  restitution  of  tlie  prop- 
erty described  in  the  complaint,  where  the  complaint  is  for  a  specifically  described 
portion  of  land.''*  A  judgment  which  so  describes  the  land  that  it  cannot  be 
identified  as  the  land  mentioned  in  the  complaint  is  fatally  defective  for 
uncertainty.''^ 

2.  Judgment  by  Default  or  on  Confession.  It  has  been  decided  that  under 
some  of  the  statutes  as  to  forcible  entry  and  detainer  a  judgment  by  default  ''^  or 
on  confession '"  is  not  authorized. 

3.  Extent  of  Award  or  Relief.  In  an  action  for  forcible  entry  and  detainer, 
when  the  finding  is  in  favor  of  plaintiff,  judgment  should  be  for  restitution  of 
the  premises  sued  for,''^  and  for  damages  if  they  are  expressly  provided  for  by 


66.  Lee  Chuck  v.  Quan  Wo  Chong,  91  Cal. 
593,  28  Pac.  45. 

If  all  the  material  facts  are  found  it  is  not 
necessary  that  they  should  be  found  in  all 
the  various  ways  employed  in  setting  out 
the  cause  of  action  (Porter  v.  Murray,  (Cal. 
1886)  12  Pac.  425),  or  that  there  should  be 
a  distinct  finding  as  to  a  particular  issue 
which  is  determined  by  the  other  findings 
made  (Gaffney  v.  Megrath,  11  Wash.  456,  39 
Pac.  973). 

67.  Stover  v.  Hazelbaker,  42  Nebr.  393, 
60  N.  W.  597. 

68.  Amador  Gold  Mine  v.  Amador  Gold 
Mine,  114  Cal.  346,  46  Pac.  80. 

Where  the  complaint  charges  both  a  forcible 
entry  and  a  forcible  detainer  the  judgment 
will  not  be  reversed  if  the  findings  of  fact, 
although  insufficient  to  support  a  judgment 
for  forcible  entry,  are  sufficient  to  support  a 
judgment  for  forcible  detainer.  Adams  v. 
Helbing,   107   Cal.  298,   40  Pac.  422. 

69.  Huifaker  v.  Boring,  8  Ala.  87;  Payne 
V.  Martin,  1  Stew.  (Ala.)  407;  McGrath  v. 
Miller,  61  111.  App.  497;  Jones  v.  Phillips,  10 
Heisk.  (Tenn.)  562;  Clay  v.  Clay,  7  Tex. 
250. 

70.  Swift  v.  Cornes,  20  Wis.  397.  See  also 
Crane  v.  Dod,  2  N.  J.  L.  340. 

71.  Chapman  v.  Knowles,  34  111.  App.  558; 
Panning  v.  Northwestern  Mut.  L.  Ins.  Co., 
6  III.  App.  536,  where  the  verdict  found  de- 
fendant guilty,  except  as  to  certain  lands 
therein  specified,  and  the  judgment  did  not 
make  the  exception  as  broad  as  the  verdict. 

72.  Norris  v.  Pierce,  47  111.  App.  463; 
Gerlach  v.  Walsh,  41  111.  App.  83 ;  Naylor  v. 
Chinn,  82  Mo.  App.  160.  See  also  Paul  v. 
Silver,    16    Cal.   73. 

Deeds  and  previous  transactions  between 
the  parties  to  the  action  may  be  referred  to 
in  explanation  of  the  description  in  the  judg- 


ment.     Pardue    v.    James,    74    Tex.    299,    12 
S.  W.  1. 

73.  Preston  v.  Davis,  112  111.  App.  636. 

74.  Locke  v.  Skow,  3  Nebr.  (Unoflf.)  299, 
91  N.  W.  572.  See  also  Townly  v.  Rutan, 
20  N.  J.  L.  604. 

75.  Thiemann  v.  Meier,  25  Mo.  App.  306. 
See  also  Berry  v.  Portney,  81  Mo.  App.  284. 

76.  Hennessey  v.  Pederson,  28  Minn.  461, 
11  N.  W.  63;  Stacks  v.  Simmons,  (Tex.  Civ. 
App.   1900)    58  S.  W.  958. 

77.  French  v.  Wilier,  126  111.  611,  18  N.  E. 
811,  9  Am.  St.  Rep.  651,  2  L.  R.  A.  717; 
Paul  V.  Armstrong,   1  Nev.  82. 

78.  Arkansas. —  Walker  v.  McGill,  40  Ark. 
38. 

Illinois.  —  Robinson  v.  Crummer,  10  111. 
218. 

Missouri. —  Farwell  v.  Easton,  63  Mo.  446. 
See  also  Berry  v.  Portney,  81  Mo.  App.  284. 

Montana. —  See  Missoula  Electric  Light  Co. 
V.  Morgan,  13  Mont.  394,  34  Pac.  488. 

Nebraska.—  Stover  v.  Hazelbaker,  42  Nebr. 
393,  60  N.  W.  597. 

Seio  Jersey. — ■  Punkhauser  v.  CoUoty,  67 
N.  J.  L.  132,  50  Atl.  580;  Kerr  v.  Phillips, 
5  N.  J.  L.  818;  Waller  v.  Park,  3  N.  J.  L. 
661. 

New  Mexico. —  Romero  v.  Gozales,  3  N.  M 
35,  1  Pac.  171. 

United  States. —  See  U.  S.  v.  Browning,  24 
Fed.  Caa.  No.  14,674,  1  Cranch  C.  C.  SOO. 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 
Detainer,"  §  165. 

The  only  judgment  that  can  be  pronounced 
in  an  action  of  forcible  detainer  is  that  plain- 
tiff have  restitutiop  of  the  premises  sued  for, 
or  that  plaintiff's  action  be  dismissed,  and 
that  defendant  go  without  day.  Stover  v. 
Hazelbaker,  42  Nebr.  393,  60  N.  W.  597. 

A  mere  money  judgment  is  erroneous.  Far- 
well  V.  Easton,  63  Mo.  446. 
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statute,  but  not  otherwise.''  A  judgment  for  possession  at  some  time  in  the 
future  is  void,  and  a  threatened  enforcement  of  such  judgment  may  be  restrained 
by  injunction.®'  Tlie  judgment  should  be  confined  to  the  land  in  controversy.^^ 
If  plaintifE  proves  a  right  to  a  part  only  of  the  land,  he  is  entitled  to  a  verdict  and 
judgment  pro  tantoF'  Where  plaintiff  elects  to  give  a  bond  and  dispossess 
defendant  at  the  commencement  of  the  action,  as  he  may  do  under  some  stat- 
utes,*^ if  the  action  abates**  or  is  dismissed*^  defendant  is  entitled  to  a  judgment 
of  restitution.  A  defendant  in  forcible  entry,  against  whom  judgment  is  ren- 
dered, which  is  afterward  reversed,  but  who  does  not  lose  possession  of  the  prop- 
erty under  or  through  the  judgment,  is  not  entitled  to  be  restored  to  possession 
as  against  third  parties  who  have  ousted  him  during  the  pendency  of  the  action.*' 
4.  Operation  and  Effect.  A  judgment  in  an  action  for  forcible  entry  and 
detainer  is  conclusive  as  between  the  parties  as  to  the  matters  put  in  issue,  unless 
such  judgment  is  reversed  or  modified  by  proceedings  in  error ;  *''  but  such  a  judg- 
ment in  no  wise  affects  the  title  of  the  parties  to  the  land  in  controversy,**  and  is 
therefore  no  bar  to  an  action  in  relation  to  the  title  to  the  premises.*'     A  judg- 


Although  the  interest  of  plaintifE  has  been 
sold,  pending  the  action,  the  judgment  in  his 
favor  should  be  both  for  possession  and  for 
the  rents.  Spillman  v.  Walt,  12  Heisk. 
(Tenn.)   574. 

Where  possession  of  a  part  of  the  land  was 
taken  by  defendant  before  commencement  of 
the  suit,  and  part  afterward,  plaintiff  can  re- 
cover only  so  much  of  the  land  as  he  was 
dispossessed  of  before  the  suit  was  brought. 
White  V.  Suttle,  11  Humphr.   (Tenn.)   449. 

Release  of  land  improperly  included  in  ver- 
dict.—  Where  the  verdict  of  a  jury  in  an  ac- 
tion of  unlawful  detainer  gave  to  plaintiff 
the  land  claimed  in  the  summons,  and  judg- 
ment had  been  rendered  accordingly,  it  was 
proper  for  the  court,  after  plaintiff's  coun- 
sel had  released  certain  land  included  in 
the  verdict  which  did  not  belorg  to  plaintiff, 
to  set  aside  the  first  judgment,  and  enter  a 
second  judgment  for  the  land  included  in  the 
verdict,  less  the  part  released.  Bartley  v. 
McKinney,  28   Gratt.    (Va.)    750. 

Where  a  portion  of  the  machinery  in  a  mill, 
called  a  "  heater,"  had  been  detached,  and 
another  piece  substituted  for  it,  the  portion 
so  detached  was  considered  not  appurtenant 
to  the  premises  so  as  to  be  embraced  in  a 
judgment  in  an  action  of  forcible  detainer 
for  possession  of  the  mill  property.  Smith 
V.  People,  99  111.  445. 

Judgment  in  action  between  joint  tenants. 
—  In  forcible  entry  and  detainer  brought  by 
one  joint  tenant,  who  has  been  disseized  by 
actual  force  on  the  part  of  his  cotenant,  the 
judgment  must  be  for  the  undivided  interest. 
Eads  r.  Rucker,  2  Dana    (Ky.)    111. 

Restitution  to  defendant.— Where  judg- 
ment is  recovered  by  a  plaintiff  in  an  action 
of  unlawful  detainer  before  a  justice,  and  un- 
der it  a  writ  of  possession  issues,  and  de- 
fendant is  turned  out  of  possession,  and  then 
an  appeal  is  granted,  and  before  trial  of  the 
case  plaintiff  moves  the  dismissal  of  his  ac- 
tion, and  declares  that  he  will  not  further 
prosecute  it,  the  court,  if  asked,  should  award 
a  writ  of  possession  to  restore  possession  of 
the  land  to  defendant,  and  it  is  not  error  to 
refuse  such  dismissal  except  on  condition  that 
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plaintiff  make  such  restitution.  The  dismis- 
sal may  be  entered  later.  McCormick  v. 
Short,  49  W.  Va.  1,  37  S.  E.  769. 

In  Illinois,  whether  the  judgment  and  exe- 
cution should  be  for  the  whole  or  only  a  part 
of  the  premises  claimed,  if  either,  is  made  by 
statute  to  depend,  not  on  the  extent  of  de- 
fendant's actual  possession,  but  on  that  of 
plaintiff's  right  of  possession.  Hardin  v.  San- 
gamon County,  71  111.  App.  103. 

79.  See  supra,  IV,  K. 

80.  Maybin  v.  Fitzgerald,  (Tex.  Civ.  App. 
1898)    45  S.  W.  611. 

81.  Cagwin  v.  Chicago,  etc.,  E.  Co.,  114 
Iowa  129,  86  N.  W.  220. 

82.  Ball  V.  Lively,  2  J.  J.  Marsh.  (Kv.) 
181.  See  also  Miller  v.  Turney,  13  Ark. 
385. 

83.  See  Richardson  v.  Harrell,  62  Ark.  469, 
36  S.  W.  573;  Mitchell  v.  Gibson,  14  Ark. 
224;  Pybos  v.  McLaughlin,  2  Indian  Terr. 
432,  51  S.  W.  1075. 

What  bond  covers. —  Such  a  bond  covers 
actual  damages  resulting  from  the  disposses- 
sion, including  the  value  of  crops  destroyed 
by  plaintiff  while  in  possession,  but  does  not 
cover  claims  for  malicious  prosecution  of  the 
suit.  Thompson  v.  Gatlin,  58  Fed.  534,  7 
C.  C.  A.  351,  construing  Indian  Territory 
statute. 

84.  Sumner  v.  Spencer,  9  Ark.  441. 

85.  Runyon  v.  Hale,  10  Ark.  476;  Flee- 
man  v.  Horen,  8  Ark.  353. 

86.  Bowers  v.  Cherokee  Bob,  46  Cal.  279. 

87.  Dale  v.  Doddridge,  9  Nebr.  138,  1 
N.  W.  999.  See  also  Harvie  v.  Turner,  46 
Mo.  444. 

88.  Harvie  v.  Turner,  46  Mo.  444;  Graham 
V.  Conway,  91  Mo.  App.  391. 

89.  Mattox  V.  Helm,  5  Litt.  (Ky.)  185,  15 
Am.  Dee.  64;  Swanson  v.  Smith,  77  S.  W. 
700,  25  Ky.  L.  Rep.  1260 ;  Dale  v.  Doddridge, 
9  Nebr.  138,  1  N.  W.  999.  See  also  Mitchell 
v.  Hagood,  6  Cal.  148. 

In  a  subsequent  action  of  ejectment,  a 
judgment  of  restitution  in  forcible  entry  and 
detainer  for  part  of  a  tract  of  land,  the  whole 
of  which  defendant  claims  under  the  same 
title,  is  conclusive  of  the  right  of  possession, 
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ment  in  an  action  of  forcible  entry  and  detainer  against  the  liusband  is  sufficient 
authority  to  put  out  any  member  of  his  family.'" 

5.  Execution  and  Enforcement  —  a.  In  General.  Although  a  form  of  writ  of 
restitution  is  specially  provided  by  statute,  it  must  be  modified  to  suit  the  appro- 
priate judgment,  where  the  claimant  and  defendant  are  cotenants  or  entitled  to 
joint  possession.^'  Where  the  names  of  the  parties  are  properly  set  out  in  the 
complaint  and  bond,  but  wholly  omitted  from  the  writ  pending  a  motion  to  quash 
the  writ,  its  amendment  should  be  permitted. ^^  Statutes  as  to  the  time,  manner, 
and  other  matters  relating  to  the  issuance  and  service  of  writs  of  restitution  must 
be  complied  with.^^  In  order  to  constitute  a  full  execution  of  a  writ,  both  defend- 
ant and  his  personal  property  must  have  been  removed  from  the  premises,  and  the 
real  estate  given  to  plaintiff,  unless  the  removal  of  the  personal  property  was  in 
some  way  waived  by  defendant.'*  Where  a  plaintiff,  in  an  action  for  forcible 
entry  and  detainer,  recovers  a  judgment,  and  afterward  obtains  possession  peace- 
ably and  without  the  aid  of  a  writ  of  restitution,  it  is  a  complete  satisfaction  of 
the  judgment,  except  the  costs,  and  he  cannot  have  a  writ  of  i-estitution  under  it 
afterward.'^  Under  a  statute  providing  for  an  execution  for  restitution  and  for 
damages,  rents,  and  costs,  an  execution  may  properly  issue  for  rents  and  costs 
after  restitution  of  the  premises.'' 

b.  Who  May  Be  Dispossessed.  A  writ  of  restitution  in  proceedings  for  forci- 
ble entry  and  detainer  will  not  authorize  the  officer  to  dispossess  one  who  was  not 
privy  to  defendant's  forcible  entry  and  detainer,  and  who  is  a  stranger  to  the 
parties  and  the  record.  It  only  authorizes  him  to  dispossess  defendant  and  his 
privies."  A  writ  of  restitution  in  an  action  of  forcible  entry  and  detainer 
will  not  necessarily  be  unavailing  because  the  persons  who  were  living  upon  the 
land  at  the  institution  of  the  suit  were  not  made  defendants.  If  they  were  the 
servants  of  the  person  who  was  made  defendant  they  can  be  dispossessed  under 
the  writ ;  and  the  fact  that  defendant  does  not  live  in  the  county  where  the  land 
lies  does  not  alter  the  case.'^ 

e.  Void  Judgment  or  Void  or  Voidable  Writ.  Where  a  justice  of  the  peace 
issues  a  writ  of  restitution  on  a  judgment  in  an  action  of  forcible  entry  and 
detainer,  which  is  void  because  based  on  a  default,  he  and  plaintiff  who  ordered 
it  to  be  issued  are  liable  for  the  damages  arising  from  its  execution."  Where  a 
writ  of  restitution,  issued  upon  a  judgment  in  forcible  detainer,  describes  the  land 
as  a  part  of  a  certain  tract,  but  fails  to  state  what  part  of  it,  it  is  void  for  uncer- 
tainty, and  will  not  protect  an  officer  in  evicting  another  under  it.  And  where 
a  valid  writ  is  executed  in  such  manner  as  to  show  a  wilful  abuse  of  it,  the  officer 
and  his  assistants  will  be  trespassers  ah  initio.;^  but  a  writ  of  restitution,  void- 
able by  reason  of  having  been  issued  while  a  motion  for  a  new  trial'  in  forcible 
entry  and  detainer  was  pending,  constitutes  absolute  justification  to  the  officer 
and  plaintiff  in  the  writ.^ 

d.  Injunction  Against  Enforcement.     A  court  of  equity  cannot  interpose  by 

at  the  date  of  such  entry,  as  to  the  whole  ice  in  an  unauthorized  manner.     Rosenfield 

tract.     Bradley  v.  West,  68  Mo.  69.  v.  Barnett,  26  Tex.  Civ.  App.  71,  64  S.  W. 

90.  Saunders  f.  Webber,  39  Cal.  287.  944. 

91.  McHose  v.  South  St.  Louis  F.  Ins.  Co.,  94.  Lee  Chuck  v.  Quan  Wo  Chong,  81  Cal. 
4  Mo.  App.  514.  222,  22  Pac.  594,  15  Am.  St.  Rep.  50. 

93.  Galbreath  i;.  Mitchell,  32  Ark.  278.  95.  Barnett  v.  Palmer,  79  111.  App.  403. 

93.  See  Punkhauser  v.  Colloty,  67  N.  J.  L.  96.  Cabanne    v.    Spaulding,    14    Mo.    App. 

132    50  Atl.  580;  Bode  v.  Mungavin,  4  Ohio  312. 

S.  &  C.  PI.  Dec.  270,  2  Ohio  N.  P.  269.  97.  Wallace  v.  Hall,  22  Kan.  271;   Drum 

Premature    issuance    and    service. —  Where  v.  Holton,  1  Pinn.   (Wis.)    456. 

plaintiff  in  an  action  of  forcible  entry  and  98.  De  Graw  v.  Prior,  68  Mo.  158. 

detainer  after  having  obtained  judgment  re-  99.  Stacks   v.    Simmons,    (Tex.    Civ.    App. 

quested  a  deputy  constable  to  secure  process  1900)    58   S.  W.  958. 

as  soon  as  possible  and  put  him  in  possession  1.  Haskins  v.  Haskins,  67  111.  446. 

of  the  property,  he  will  not  be  liable  for  the  2.  Rosenfield  t.  Barnett,  26  Tex.  Civ.  App. 

premature  issuance  of  the  writ,  and  its  serv-  71,  64  S.  W.  944. 
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injunction  to  restrain  a  plaintiff  who  has  obtained  judgment  on  a  writ  of  forcible 
entry  and  detainer  from  having  restitution  of  the  possession,  notwithstanding  he 
is  insolvent,  and  defendant  holds  the  undisputed  legal  title  to  the  land ;  ^  but 
when  a  judgment  rendered  by  a  justice  of  the  peace  against  defendant  in  an 
action  of  unlawful  detainer  is  void,  and  the  title  to  the  land  of  which  restitution 
is  ordered  is  in  litigation  between  the  parties  to  the  action,  there  is  ground  for 
equitable  interference  by  injunction ;  and  equity  when  it  thus  interferes  will 
enjoin  the  enforcement  of  the  judgment  not  only  as  to  the  land,  but  also  as  to 
the  recovery  of  monthly  rents  and  damages.*  A  successful  plaintiff  in  forcible 
entry  should  not  be  restrained  from  having  restitution  because  defendant  has 
recovered  judgment  in  ejectment  for  the  premises.^ 

N.  Review' — -l.  Appeal  or  Error  —  a.  Eight  of  Review.  A  writ  of  error, 
it  is  held,  will  lie  to  a  judgment  of  a  justice  in  forcible  entry  and  detainer  cases, 
in  jurisdictions  where  all  courts  are  courts  of  records  The  right  of  appeal  is 
strictly  of  constitutional  or  statutory  origin,  and  unless  conferred  by  a  provision  of 
this  character  does  not  exist.'  This  right  is  sometimes  conferred  in  actions  based 
on  the  forcible  entry  and  detainer  statutes  by  statutes  relating  to  appeals  generally 
or  by  statutes  relating  specially  to  appeals  in  this  class  of  actions.'  This  right,  it 
has  been  held,  is  conferred  by  a  general  statute  providing  that  any  party  to  a 
judgment  or  decree  may  appeal  therefrom,'"  but  not  by  a  constitutional  provision 
giving  the  right  of  appeal  "  in  all  civil  cases."  "  If  the  statute  giving  the  right 
of  appeal  excepts  from  its  operation  judgments  by  default  a  party  against  whom 
there  is  a  judgment  by  default  is  not  entitled  to  an  appeal,  although  he  first 
moves  to  set  aside  the  judgment  and  the  motion  is  overruled.^'  Under  the 
statutes  of  some  states  defendant  in  actions  of  forcible  entry  and  detainer  may  on 
taking  the  prescribed  oath  appeal  as  a  poor  person.'^ 

b.  Appellate  Jurisdietion.  The  courts  to  which  causes  originating  in  justices' 
courts  may  be  removed  by  appeal  or  writ  of  error  are  designated  by  statute.'* 

3.  Hamilton  v.  Adams,  15  Ala.  596,  50  Am.  or  county  court  in  proceedings  in  forcible 
Dec.  150.  entry   and   detainer   prior   to   Laws    (1901), 

4.  Jones  i.  Pharis,  59  Mo.  App.  254.  p.  484,  e.  85  (Babby  u,  Musser,  64  Nebr.  175, 

5.  Dedman  v.  Smith,  2  A.  K.  Marsh.  (Ky.)  89  N.  W.  742;  Ettenheimer  v.  Wallmau,  63 
260.  Nebr.    647,    88    N.    W.    859;    Armstrong    v. 

6.  For  review  by  reeordari  see,  generally,  Mayer,  60  Nebr.  423,  83  N.  W.  401;  Moore 
Justices  of  the  Peace.  v.  Heltzel,   3  Nebr.    (Unoff.)    10,   90   N.   W. 

7.  Hotehkiss  v.  Dalton,  46  Conn.  467;  Dut-  645;  Selleck  v.  Feeney,  2  Nebr.  (Unoff.)  739, 
ton  V.  Tracy,  4  Conn.  79;  Stuart  v.  Pierce,  1  89  N.  W.  1003;  Sullivan  v.  Haight,  2  Nebr. 
Root    (Conn.   75.  (Unoff.)   371,  96  N.  W.  487;  Adkins  v.  An- 

8.  See  Appeal  and  Ebeob,  2  Cyc.  517.  drews,  1  Nebr.    (Unoff.)   810,  96  N.  W.  228; 

9.  In  Illinois  the  statutes  relating  to  forci-  Sullivan  Transfer  Co.  v.  Poska,  1  Nebr. 
ble  entry  and  detainer  allow  an  appeal  to  any  (Unoff.)  600,  96  N.  W.  163)  ;  until  the  en- 
party  aggrieved  by  the  decision  of  the  court  actment  of  that  statute  judgments  in  such 
to  be  taken  to  the  same  courts  in  the  same  actions  could  be  reviewed  alone  by  proceed- 
manner  ai^d  to  be  tried  in  the  same  way  as  ings  in  error  (Armstrong  v.  Mayer,  60  Nebr. 
appeals  are  taken  and  tried  in  other  cases.  423,  83  N.  W.  401 ;  Dale  v.  Doddridge,  9 
Fay  V.  Seator,  88  111.  App.  419.  Nebr.  138,  1  N.  W.  999). 

In  Michigan  appeals  in  forcible  entry  and  10.  Dechenbach  v.  Rima,    (Oreg.  1904)    77 

detainer  are  allowable  in  the  same  manner  as  Pac.  391. 

on    judgments    rendered   by   justices    of   the  11.  Adkins  v.   Andrews,   1   Nebr.    (Unoff.) 

peace.     Bearse  v.  Aldrich,  40  Mich.  529.  810,  96  N.  W.  228. 

In  Maryland  an  appeal  did  not  formerly  lie  12.  Ser  v.  Bobst,  8  Mo.  506,  holding,  how- 

in  eases  of  forcible  entry  and  detainer  (Isaac  ever,  that  where  in  such  case  the  appeal  has 

V.  Clarke,  9  Gill  &  J.  107)  ;  but  at  the  present  been  allowed  by  the  justice  the  cause  will  not 

time  the  appropriate  remedy  of  parties   ag-  be  dismissed  from  the  docket  of  the  circuit 

grieved  by  a   judgment  of  a   justice  of  the  court  if  the  judgment  against  appellant  was 

peace  upon  a  proper  complaint  for  forcible  improperly  given. 

entry  and  detainer  is  by  appeal  to  the  cir-  13.  Burns  v.  Haggard,   11   Heisk.    (Tenn.) 

cuit  court    (Roth  v.   State,   89   Md.   524,   43  122. 

Atl.   769).  14.  In  Colorado  appeals  lie  to  the  county 

In  Nebraska  no   appeal  would  lie  to   the  court.    Reynolds  v.  Larkins,  10  Colo.  126,  14 

district  court  from  a  judgment  in  the  justice's  Pac.   114. 

[IV.  M.  5,  d] 
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Whero  the  justice  had  no  jurisdiction,  the  court  to  which  the  case  is  removed 
acquires  none,"  and  evidence  cannot  supply  the  defect.'"  So  jurisdiction  cannot 
be  conferred  by  amendment  aud  the  appearance  of  the  parties  where  the  justice's 
jurisdiction  does  not  appear.l'^  Jurisdiction  on  appeal  cannot  be  given  by  con- 
sent of  the  parties.'^  Statutes  in  a  number  of  jurisdictions  give  the  supreme 
court  appellate  jurisdiction  in  proceedings  brought  under  the  forcible  entry  and 
detainer  statutes.'^  Thus  in  some  jurisdictions  an  appeal  lies  from  the  judgment 
of  the  fcircnit  court  on  an  appeal  from  the  judgment  of  a  justice's  conrt.*^  In 
others  a  writ  of  error  lies,^'  and  in  others  either  an  appeal  or  writ  of  error  lies.'^ 
In  some  jurisdictions  error  ^  or  appeal '^  lies  to  the  court  of  appeals.^  If  the 
court  to  which  the  writ  of  error  is  sued  out  has  no  jurisdiction  the  supreme  court 
acquires  no  jurisdiction  to  review  the  alleged  error.^' 

e.  What  Judgments  of  Orders  May  Be  Reviewed.  Under  the  statutes  of  a 
nitmber  of  jurisdictions  an  appeal  lies  only  from  a  final  judgment,^  and  under 
some  statutes  a  judgment  for  less  than  a  designated  sum  is  not  appealable.^  An 
order  of  the  circuit  court  setting  aside  a  judgment  of  the  justice  for  failure  of 
appellant  to  appear  at  the  trial  is  not  appealable  under  a  statute  providing  for  an 
appeal  on  the  granting  of  a  motion  for  a  new  trial.^'  Under  a  statute  providing 
that  in  proceedings  to  review  the  judgment  or  final  order  of  the  justice  in  forcible 
detainer  proceedings  a  petition  in  error  can  be  filed  in  the  court  of  common  pleas 
only  by  leave  of  such  court,  a  refusal  by  the  court  of  common  pleas  to  allow  a  peti- 
tion in  error  to  be  filed  in  such  court  is  not  reviewable  on  error,  such  refusal  not 
being  a  judgment  in  the  case  pending  in  such  court.^ 

di  Requisites  of  and  Ppoeeedings  Fop  Transfer  of  Cause.''  It  is  not  a  pre- 
requisite to  an  appeal  that  the  losing  party  should  ask  for  a  new  trial.''  And  in  any 
event  the  appeal  must  be  taken  from  the  judgment  and  not  from  an  order  over- 
ruling a  motion  for  a  new  trial.^     The  time  for  taking  appeals  from  a  justice's  court 


In  Illinois  and  Maryland  appeal  lies  to  cir- 
cuit courts.  Davis  v.  Hamilton,  53  111.  App. 
94;  Roth  i.  State,  89  Md.  524,  43  Atl.  769. 

In  Ohio  a  petition  in  error  lies  to  the  court 
of  common  pleas.  Kelly  v.  Nichols,  10  Ohio 
St.  318. 

In  Wisconsin  the  municipal  court  of  a 
cotinty  has  appellate  jurisdiction.  Taylor  v. 
De  Camp,  68  Wis.  162,  31  N.  W.  728. 

15.  Stolberg  v.  Ohnmacht,  50  111.  442;  Ab- 
bott V.  Kruse,  37  111.  App.  549;  Fletcher  v. 
Keyte,  66  Mo.  285;  Kennedy  v.  Prueitt,  24 
Mo.  App.  414;  Gideon  v.  Hughes,  21  Mo.  App. 
628. 

16.  McKinney  f.  Harral,  31  Mo.  App.  41. 

17.  McQuoid  v.  Lamb,  19  Mo.  App.  153. 

18.  Babby  v.  Musser,  64  Nebr.  175,  89 
N.  W.  742 ;  Ettenheimer  v.  Wallman,  63  Nebr. 
647,  88  N.  W.  859. 

19.  Pannill  v.  Coles,  81  Va.  380. 

20.  Barton  v.  Osborn,  6  Blackf.  (Ind.) 
145;  Moore  v.  Head,  1  Blackf.   (Ind.)   177. 

In  Colorado  appeals  are  allowable  to  the 
supreme,  court  where  the  judgment  appealed 
from  amounts  exclusive  of  costs  to  one  hun- 
dred dollars  or  relates  to  a  franchise  or  free- 
hold. Crane  v.  Farmer,  14  Colo.  294,  23  Pac. 
455.  Formerly  an  appeal  did  not  lie,  the 
remedy  given  being  by  writ  of  error.  Bran- 
denberg  r.  Reithman,  7  Colo.  323,  3  Pac.  577. 

In  Minnesota  an  appeal  lies  to  the  supreme 
court  from  the  municipal  court  of  Minneapo- 
lis (Boston  Block  Co.  v.  Buffington,  39  Minn. 
385,  40  N.  W.  361 )  or  from  the  municipal 
court  of  Stilwater  (Watier  v.  Buth,  87  Minn. 


205,  91  N.  W.  756,  92  N.  W.  331)   in  actions 
of  forcible  entry  and  detainer. 

21.  Pannil  r.  Coles,  81  Va.  380. 

22.  Gill  V.  Jones,  57  Miss.  367. 

23.  Kepley  r.  Luke,  106  111.  395. 

24.  Emerson  v.  Emerson,  (Tex.  Civ.  App. 
1896)   35  S.  W.  425. 

25.  In  Kansas  the  jurisdiction  of  the  court 
of  appeals  to  review  cases  of  forcible  entry 
and  detainer  is  limited  to  actions  involving 
more  than  one  hundred  dollars  in  amount. 
Smith  r.  Benton,  7  Kan.  App.  62,  51  Pac. 
971. 

26.  Wideman  v.  Taylor,  63  Kan.  884,  65 
Pac.  664;  Armour  Packing  Co.  r.  Howe,  62 
Kan.  587,  64  Pac.  42. 

27.  Gray  r.  Hurley,  28  Minn.  388,  10 
N.  W.  417;  Yarbrough  v.  Jenkins,  3  Tex.  App. 
Civ.  Cas.  §  464. 

What  amounts  to  final  judgment. —  A  judg- 
ment of  a  justice  dismissing  an  action  of  un- 
lawful entry  and  detainer  while  it  does  not 
conclusively  settle  the  rights  of  the  parties 
is  a  final  determination  from  which  an  appeal 
will  lie.     Gill  v.  Jones,  57  Miss.  367. 

28.  Yarbrough  v.  Jenkins,  3  Tex.  App.  Civ. 
Cas.  §  464. 

29.  Schwoerer  v.  Christophel,  64  Mo.  App. 
81. 

30.  Rothwell  v.  Winterstein,  42  Ohio  St. 
249. 

31.  And  see  infra,  IV,  N,  2. 

32.  Henry  v.  Lansdown,  42  Mo.  App.  431. 

33.  Hobart  v.  McNamara,  13  Mo.  App. 
578. 

[IV,  N,  1.  d] 
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to  an  intermediate  court,  or  from  an  intermediate  court  to  a  court  of  last  resort  is 
a  matter  solely  of  statutory  regulation,  and  the  investigator  should  in  each  case 
consult  the  statutes  of  his  own  jurisdiction.^  If  an  affidavit  is  required  as  a  basis 
for  the  allowance  of  an  appeal,  it  must  be  filed  within  the  time  required  by  stat- 
ute.^ If  the  statute  requires  the  justice's  fees  to  be  paid  before  he  is  required  to 
send  up  the  papers  the  fees  must  be  tendered  unconditionally.^*  It  is  the  duty  of 
appellant  to  cause  the  transcript  of  the  justice's  proceedings  to  be  filed  in  the 
circuit  court  within  the  time  required  by  statute.*'  And  notice  of  the  appeal 
should  be  speedily  given  after  perfection  of  the  appeal.^  Under  the  statutes  of 
one  state,  in  the  absence  of  a  certificate  of  importance,  no  appeal  can  be  enter- 
tained by  the  supreme  court  from  the  judgment  of  the  appellate  court  where  less 
than  a  designated  amount  is  involved.^^ 

e.  Presentation  and  Reservation  in  Lower  Court  of  Grounds  For  Review. 
The  general  rule  that  questions  not  raised  in  the  trial  court  will  not  be  noticed 
on  appeal  or  error  **  applies  as  well  in  actions  brought  under  the  forcible  entry 
and  detainer  statutes  as  in  other  actions.^^ 


34.  In  Missouri  an  appeal  from  a  judgment 
of  a  justice  in  unlawful  detainer  must  be 
taken  within  six  days  if  the  court  is  in  ses- 
sion. Hastings  v.  Hennessey,  52  Mo.  App. 
172;  Carter  v.  Tindall,  28  Mo.  App.  316; 
Hobart  v.  McNamara,  13  Mo.  App.  578.  An 
appeal  taken  six  days  after  an  order  overrul- 
ing a  motion  for  new  trial  but  more  than  six 
days  after  the  rendition  of  the  judgment  will 
be  dismissed.  Hobart  v.  McNamara,  13  Mo. 
App.  578. 

In  Illinois  the  five  days'  clause  as  to  ap- 
peals in  forcible  detainer  cases  only  applies 
to  appeals  from  a  justice  of  the  peace,  and 
cases  originally  begun  in  a  court  of  record 
and  not  to  appeals  from  a  court  of  record, 
where  the  case  is  tried  in  such  court  on  ap- 
peal from  a  justice  of  the  peace.  Ehlert  v. 
Security  Deposit  Co.,  72  111.  App.  59. 

Premature  appeal. —  An  appeal  from  an  in- 
terlocutory order  of  the  circuit  court  grant- 
ing a  writ  of  possession  in  a  case  of  for- 
cible entry  and  detainer  before  final  judg- 
ment is  entered  is  premature  and  will  be 
dismissed.  Carney  v.  Murphy,  2  Baxt. 
(Tenn.)    340. 

Extending  time  of  appeal. —  The  circuit 
court  has  power  to  hear  an  application  to 
extend  the  time  for  appeal  when  the  judge 
is  satisfied  that  the  party  has  been  deprived 
of  his  appeal  by  causes  beyond  his  control. 
The  fact  that  a  party  is  prevented  by  severe 
sickness  from  taking  an  appeal  is  sufficient 
cause  to  confer  jurisdiction  on  the  judge  to 
exercise  the  power.  Bearse  v.  Aldrich,  40 
Mich.  529. 

35.  Robinson  v.  Walker,  45  Mo.  117. 
Under  the  Missouri  statutes  the  affidavit 

on  appeal  need  not  conform  to  the  general 
provisions  relating  to  affidavits  for  appeal 
from  justices'  courts,  but  is  sufficient  if  it 
conforms  to  the  statute  specially  relating 
to  actions  under  the  forcible  entry  and  de- 
tainer statutes.  Frick  Co.  v.  Marshall,  86 
Mo.  App.  463.  If  the  affidavit  and  recogni- 
zance are  defective,  appellant  has  a  right  to 
file  sufficient  ones  within  such  time  as  will 
not  delay  the  other  party,  this  right  being 
given  by  express  statutory  provision.  Ham- 
ilton f.  Jeffries,  15  Mo.  617. 

[IV,  N,  1.  d] 


36.  People  v.  Harris,  9  Cal.  571,  holding 
that  an  offer  to  pay  the  fees  as  soon  as  the 
appeal  papers  are  ready  to  transmit  to  the 
court  to  which  the  appeal  is  taken  is  in- 
sufficient. 

37.  Robinson  v.  Walker,  45  Mo.  117;  Ber- 
nicker  v.  Miller,  37  Mo.  498;  Keim  v. 
Daugherty,  8  Mo.  498;  Bauer  v.  Cabanne,  11 
Mo.  App.   114. 

If  the  transcript  be  filed  by  the  justice  on 
behalf  of  appellant  this  will  be  sufficient.  It 
is  not  necessary  that  appellee  should  do  so 
in  his  own  proper  person.  Reynolds  v.  Led- 
erer,  56  Mo.  App.  511. 

On  failure  of  appellant  to  file  the  transcript 
appellee  may  produce  the  transcript  and 
have  the  judgment  affirmed.  Keim  v.  Daugh- 
erty, 8  Mo.  498. 

38.  American  Brass  Mfg.  Co.  v.  Phillippi, 
103  Mo.  App.  47,  77  S.  W.  475,  765. 

Construction  of  statutes  relating  to  notice. 
—  Rev.  St.  (1899)  §  3370,  providing  that 
unlawful  detainer  appeals  shall  be  return- 
able if  the  judgment  is  rendered  in  vacation 
of  the  circuit  court  to  the  first  day  of  the 
next  term  thereof,  but  if  rendered  during 
term,  within  "  six "  days  after  rendition 
is  not  incompatible  with  section  4074,  pro- 
viding for  ten "  days'  notice  of  appeal 
from  a  justice's  judgment;  since  section  3384 
provides  that  if  the  transcript  is  filed  in 
term-time  the  cause  shall  be  set  for  some 
day  during  the  term  and  thus  the  cause 
may  be  set  ahead  for  trial  so  as  to  allow 
ten  days'  notice,  if  the  appellee  demands  it. 
American  Brass  Mfg.  Co.  v.  Phillippi,  103 
Mo.  App.  47,  77  8.  W.  475,  765. 

39.  Seator  v.  Fay,  188  111.  507,  59  N.  B. 
235  {.affirming  88  111.  App.  419]. 

40.  See  Appeal  and  Beeoe,  2  Cyc.  660 
et  seq. 

41.  Kirk  v.  Taylor,  8  B.  Mon.  (Ky.)  262; 
Dorr  V.  McDonald,  43  Minn.  458,  45  N.  W. 
864. 

Application  of  rule. —  The  rule  has  been 
applied  in  case  of  objections  to  the  sufficiency 
of  the  description  of  the  land  in  suit  (Hil- 
liard  v.  Carr,  6  Ala.  557 ;  Davis  K.  Goodman, 
62  Ark.  262,  35  S.  W.  231;  Farr  v.  Farr,  21 
Ark.  573.     And  see  Snoddy  v.  Watt,  9  Ala. 
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t.  Amendments.  On  appeal  from  a  justice's  court  to  a  court  of  intermediate 
jurisdiction,  amendments  if  allowable  are  within  the  discretion  of  the  court.'^  If 
the  complaint  was  such  that  the  justice  acquired  no  jurisdiction,  the  court  to 
which  an  appeal  is  taken  acquires  no  juiisdiction  and  cannot  permit  an  amend- 
ment.*' Amendments  which  are  equivalent  to  bringing  a  new  action  ^  or  which 
materially  change  the  issues  will  not  be  permitted.*'  Amendments  as  to  descrip- 
tion of  the  land  in  suit,*^  or  increasing  the  amount  of  damages,*''  or  showing  that 
the  land  was  situated  in  the  county  where  suit  was  brought,**  have  been  per- 
mitted. So  it  has  been  held  that  defendant  has  a  right  to  file  an  amended 
answer,  where  the  case  is  removed  to  an  intermediate  court.*'  Where  the 
supreme  court  reverses  a  judgment  because  it  was  not  shown  that  defendant  was 
in  possession  of  all  the  land  described  the  circuit  court  on  a  remand  of  tlie  cause 
may  permit  an  amendment  of  the  complaint  so  as  to  include  only  a  part  of  the 
land  tlierein  described,""  and  may  impose  as  a  condition  thereof  payment  of  two 
thirds  of  the  costs.'' 

g.  Hearing  and  Determination  of  Case  —  (i)  In  Intermediate  Court. 
Where  a  suit  is  removed  from  a  justice's  court  by  writ  of  error  the  case  must  be 
tried  upon  the  record  without  a  declaration  or  jury,  and  the  justice  has  no  right 
to  enter  upon  his  minutes  other  evidence  than  such  as  is  made  ground  of  excep- 
tions.'^ It  is  not  a  material  error  that  the  record  does  not  show  that  the  issue 
was  formed  on  the  plea  of  not  guilty  entered  by  the  court.''  On  appeal  from  a 
judgment  of  the  justice  his  jurisdiction  of  the  case  will  not  be  presumed  where 
the  transcript  fails  to  show  jurisdictiopal  facts."*  A  review  of  his  findings  as 
being  against  the  weight  of  the  evidence  is  not  permissible  in  the  absence  of  some 
statute  authorizing  it.''  If  the  appellant  fails  to  appear,  the  judgment  of  affirm- 
ance authorized  by  statute  is  the  only  one  which  can  be  propei'ly  rendered.'*  In 
case  the  judgment  is  not  in  proper  form  for  failure  to  describe  the  land  it  will  be 
affirmed  on  the  merits,  but  the  cause  will  be  remanded  so  that  a  proper  judgment 
may  be  entered  nunc  pro  tuno?'^  It  is  good  ground  for  dismissal  that  the  cause 
was  dismissed  by  the  justice  for  want  of  jurisdiction,'*  that  the  appeal  was  not 
taken  within  the  time  required  by  statute,"  that  there  was  undye  delay  in  the 
prosecution  of  the  appeal,^  that  it  does  not  appear  that  a  complaint  was  filed  in 

609),  of  objections  to  the  form  of  notice  to  46.  Schworer  v.  Christophel,  72  Mo.  App. 

quit   (Hitchcock  v.  McKinster,  21  Nebr.  148,  116. 

31   N.  W.  507;   Grant  v.  Marshall,  12  Nebr.  47.  Lucas  v.  Fallon,  40  Mo.  App.  551. 

448,  11  N.  W.  743),  of  an  objection  that  the  48.  McKinney    v.    Harral,    36    Mo.    App. 

complaint    alleges    "  possession "    instead    of  337. 

"actual   possession"    (Minturn  v.   Burr,    16  49.  Henderson  v.  Allen,  23  Cal.  519. 

Cal.  107),  of  an  objection  for  want  of  jurat  50.  Thompson  v.  Sornberger,  78  111.  353. 

in  the  complaint    (Center  v.  Gibney,  71  111.  51.  Thompson  v.  Sornberger,  78  111.  353. 

557),  and  of  an  objection  for  defects  in  the  52.  Aldridge  v.  Hightower,  4  Port.   (Ala.) 

summons    of   venire   which    the   statutes    re-  418. 

quire    the    justice    to    issue     (Bell    v.    Kill-  53.  Powers  v.  David,  6  Ala.  9,  in  which  it 

crease,  1 1  Ala.  685 ) .  was  said  that  the  statute  which  governs  these 

4S.  Spurck  V.  Forsythe,  40  111.  438;   Bal-  proceedings   expressly   directs   the   justice   of 

lance  v.  Curtenius,  8  111.  449.  the  peace,  when  defendant  does  not  appear  or 

43.  Kiphart  v.  Brennemen,  25  Ind.  152.  appearing  does  not  plead,  to  proceed  in  the 
And  see  Johnson  v.  Fischer,  56  Mo.  App.  same  manner  as  if  he  had  pleaded  not  guilty. 
552,  holding  that  Rev.  St.  (1889)  §  6347,  54.  McQuoid  v.  Lamb,  19  Mo.  App.  153. 
does  not  authorize  the  court  of  appeals  to  55.  State  ■;;.  Wood,  22  Ohio  St.  537;  Hel- 
remand  an  action  of  unlawful  detainer  to  ler  v.  Beal,  23  Ohio  Cir.  Ct.  540;  State  v. 
enable  plaintiflF  to  amend  his  complaint  so  Harmeyer,  7  Ohio  Dec.  (Reprint)  509,  3 
as  to   show  a   jurisdictional   fact,   since   the  Cine.  L.  Bui.  570. 

statute    relating   to    forcible   entry   and    de-  56.  Schwoerer  v.  Christophel,  64  Mo.  App. 

tainer  is  a  separate  and  independent  scheme  81. 

complete    in   itself    and   does    not   authorize  57.  Naylor  v.  Chinn,  82  Mo.  App.  160. 

such  amendment.  58.  Hughes  t.  Mount,  23  W.  Va.  130. 

44.  Kiphart  v.  Brennemen,  25  Ind.  152;  59.  Bernicker  v.  Miller,  37  Mo.  498;  Ho- 
Lasater  v.  Fant,  (Tex.  Civ.  App.  1897)  43  bart  v.  McNamara,  13  Mo.  App.  578;  Bauer 
K.  W.  321.  ll.  Cabanne,  11  Mo.  App.  114. 

45.  Dicks  V.  Hatch,  10  Iowa  380.  60.  Panton  v.  Manley,  89  111.  458;  Ameri- 
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the  justice's  court,  and  that  such  complaint  is  not  brought  into  the  court  to  which 
the  appeal  is  taken  or  its  loss  accounted  for.*^  On  the  otiaer  hand  the  fact  that 
there  is  a  defect  in  the  summons  is  not  a  ground  to  dismiss  such  appeal,"'  and 
neither  is  the  fact  that  only  one  of  two  defendants  or  one  of  two  plaintiffs  have 
appealed.^  On  affirmance  the  cause  may  be  remanded  to  enable  the  justice  to 
issue  a  writ  of  restitution,^  and  the  court  on  dismissal  of  an  appeal  by  defendant 
may  award  restitution.^  In  one  jurisdiction  it  has  been  held  that,  on  reversing 
the  judgment  on  defendant's  appeal,  the  court  has  power  to  order  restitution  to 
him  of  the  premises,""  and  in  anotlier  it  has  been  held  that  on  such  appeal  it  is 
within  the  discretion  of  the  court  on  reversing  the  judgment  to  grant  or  not  to 
grant  restitution  to  defendant."' 

(ii)  In  Coust  of  Last  Resort.  Where  a  case  is  tried  and  determined  on  a 
certain  theory  it  must  be  so  treated  on  appeal."^  "Where  by  statute  the  circuit 
court  on  reversing  the  judgment  of  the  justice  tries  the  case  de  novo  it  is  per- 
missible on  appeal  to  the  supreme  court  to  assign  errors  in  the  record  arising  pre- 
vious to  the  judgment."'  The  admission  of  evidence  which  could  not  have 
prejudiced  appellant  is  no  ground  for  reversal.™  In  the  absence  of  a  bill  of 
exceptions  the  court  will  presume  that  the  evidence  authorized  an  assessment  of 
special  damages.'^  So  if  there  is  no  bill  of  exceptions  objections  to  the  form  of 
notice  to  quit  cannot  be  considered  on  appeal.'^  Findings  of  fact  on  conflicting 
proofs  will  not  be  set  aside  on  appeal,'^  and  the  judgment  will  not  be  disturbed 
on  the  ground  that  the  property  is  not  sufficiently  described  unless  it  affirmatively 
appears  that  the  description  will  not  serve  to  identify  the  property'.'*  Error  in 
rendering  judgment  for  "  damages "  instead  of  "  the  value  of  the  rent  of  the 
premises  pending  the  appeal "  is  perhaps  subject  to  correction  in  the  court  of  last 
resort,™  and  it  has  been  held  that  an  erroneous  entry  of  judgment  for  possession 
and  damages  where  the  verdict  is  for  possession  only  may  be  corrected.'"  Where 
plaintiff  obtains  judgment  and  is  put  in  possession  and  defendant  on  appeal  or 
error  succeeds  in  reversing  the  judgment  he  is  entitled  to  be  restored  to  posses- 
sion," and  that  too  although  plaintiff  has  rented  the  premises.™ 

h.  Trial  De  Novo.     In  some  jurisdictions  where  an  appeal  is  taken  from  the 

can  Brass  Mfg.  Co.  v.  Phillippi,  103  Mo.  App.  stances    refused   to   grant   restitution   to   de- 

47,  77  S.  W.  475,  765,  holding  that  if  appel-  fendant. 

lant  fails  to  prosecute  his  appeal  with  due  68.  Fearn  v.  Beirne,  129  Ala.  435,  29  So. 

diligence    the    court    may    in    its    discretion  558. 

dismiss  it  on  appellee's  motion,  at  the  first  69.  Hilliard  v.  Carr,  6  Ala.  557. 

time  at  which  it  is  returnable  as  well  as  at  70.  Tivnen   v.    Monahan,    76    Cal.    131,    18 

subsequent  term.  Pac.  144. 

61.  Abbott  V.  Kruse,  37  111.  App.  549.  71.  Powell  v.   Sturdevant,   85  Ala.   243,  4 

62.  Brown  v.  Ashford,  56  Miss.  677.  So.  718. 

63.  Gray  v.  Dryden,  79  Mo.  106.  72.  Hitchcock  v.  McKinster,  21  Nebr.  143, 

64.  Murry  v.  Harper,  3  Ala.  744.     Compare  31  N.  W.  507. 

Keim  V.  Daugherty,  8  Mo.  498,  holding  that  73.  Paul  v.  Silver,  16  Cal.  73. 

where   the   judgment   is   affirmed   a   writ   of  74.  Warrenton  v.  Schowengerdt,  8  Mo.  App. 

restitution  may  issue  from  the  circuit  court.  572. 

65.  Harlan  v.  Scott,  3  111.  65;  Fish  v.  75.  Powell  v.  Sturdevant,  85  Ala.  243  4 
Toner,   40  Minn.   211,   41    N.    W.    972.      See  So.  718. 

also  Smith  V.  People,  99  111.  445,  in  which  it  76.  Waxrenton    v.    Schowengerdt,    8    Mo. 

was   held  that  where   on   appeal   by   defend-  App.  572. 

ant  from  a  justice  in  forcible  detainer,  the  77.  Pico  v.  Cuyas,  48   Cal.  639.     See  also 

circuit  court  dismisses   the   appeal,   a  judg-  Lipp  v.  Hunt,  29  Nebr.  256,  45  N.  W.  685, 

ment  awarding  a  writ  of  possession  if  erro-  holding   that    where    plaintiff   obtains    iudg- 

neous  IS  not  void,  and  is  binding  in  all  col-  ment  and  is  put  in  possession,  and  on  error 

lateral  proceedings  until  reversed.  to   the   supreme   court   the   judgment   is   re- 

66.  Kennedy  i.  Hamer,  19  Cal.  374.  versed  and  the  cause  remanded  and  no  super- 

67.  Towle  V.  Keith,  27  Wis.  268.  In  this  sedeas  bond  is  given,  plaintiff  in  error  on 
ease  It  appeared  that  plaintiff  was  entitled  reversal  of  the  judgment  is  entitled  to  be 
to  the  possession,  although  not  entitled  to  restored  to  possession.  But  see  Bull  v.  01- 
reeover  It  by  that  particular  action,  and  that  cott,  2  Root  (Conn.)  472;  Bird  i>  Bird  2 
he   had  been  previously   dispossessed  by  de-  Root   (Conn.)    411. 

fendant.      The    court    under    these    circum-  78.  Pico  v.  Cuyas,  48  Cal.  639 
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judgment  of  a  justice  in  an  action  based  on  the  statutes  relating  to  forcible  entry 
and  detainer  the  trial  is  de  novoJ^  On  such  trial  no  error  made  by  the  justice 
before  whom  the  cause  was  originally  tried  can  be  taken  advantage  of.^"  The 
court  should  not  inquire  into  irregularities  of  the  proceedings  before  the  justice.^^ 
Defendant  cannot  set  up  an  equitable  defense,^^  such  as  estoppel.^  The  juris- 
diction of  the  court  so  trying  the  catise  is  appellate  and  only  such  questions  as  are 
within  the  jurisdiction  of  the  justice  can  be  determined.^*  Under  some  statutes 
it  is  not  necessary  to  tile  new  pleadings.^^  On  trial  in  the  district  court  on  appeal 
from  a  justice  where  the  question  of  title  is  in  issue,  and  the  action  in  effect  one 
of  ejectment,  it  is  error  to  refuse  defendant's  offer  to  prove  prior  possession  and 
title  and  to  strike  ont  similar  evidence.^' 

2.  Certiorari.*^  Certiorari  lies  to  review  proceedings  in  actions  brought 
under  the  forcible  entry  and  detainer  statutes  when  authorized  by  statutory  ^  or 
constitutional  provisions,*'  and  also  where  no  other  remedy  is  provided  by  statute, 
in  which  case  it  is  the  only  remedy.'"  So  under  the  statutes  of  some  jurisdictions 
the  remedy  by  certiorari  is  concurrent  with  that  of  appeal,''  although  the  general 
rule  is  that  certiorari  is  not  an  appropriate  remedy  if  efficient  relief  can  be 
obtained  by  resort  to  other  available  modes  of  redress  or  review.'^  An  action  of 
forcible  entry  and  detainer  may  be  removed  to  the  proper  court  by  certiorari 
notwithstanding  there  have  been  several  mistrials  before  the  justice  before  whom 
the  cause  is  pending.'^  Where  the  remedy  is  appropriate,  either  party  is  entitled 
to  a  writ  of  certiorari,**  in  the  absence  of  laches,  but  where  a  party  has  a  remedy 
by  appeal  which  he  loses  through  his  own  neglect  he  will  not  be  entitled  to  the 
writ.*^  Want  of  jurisdiction  in  the  justice  trying  the  case  is  a  proper  ground  for 
allowance  of  a  writ  of  certiorari,'^  as  is  also  a  refusal  of  the  justice  to  grant  an 
appeal  and  supersedeas  upon  tender  of  the  statutorj"^  bond.''  Questions  relating 
to  the  court  or  judge  having  power  to  issue  writs  of  certiorari  are  largely  a  matter 


79.  Reynolds  v.  Harris,  62  Ala.  415;  Cun- 
ningham V.  Bostwick^  7  Colo.  App.  169,  43 
Pac.  151;  Eathbone  Oil  Tract  Co.  v.  Raueh, 
5   W.    Va.    79;    Vroman   v.   Dewey,   22   Wis. 

323.  And  see  eases  cited  in  subsequent  notes. 
Time  of  trial. —  Under  a  statute  providing 

that  an  appeal  in  forcible  entry  cases  may 
be  tried  at  either  a  general  or  special  term 
of  the  appellate  (district)  court  by  either 
party  giving  the  other  three  days'  notice 
thereof,  and  that  a  special  venire  for  a  jury 
in  such  cases  may  be  ordered,  and  a  statute 
providing  that  the  judge  of  the  district 
courts  may  appoint  such  special  terms  as 
may  be  necessary,  but  that  issues  of  fact 
cannot  be  forced  to  trial  at  a,  special  term, 
an  appeal  in  a  forcible  entry  case  may  be 
tried  at  a  special  term  of  the  district  court, 
although  it  involves  an  issue  of  fact.  Hoff- 
man V.  Parsons,  27  Minn.  236,  6  N.  W.  797. 

80.  St.  Louis  Agricultural,  etc.,  Assoc,  v. 
Reinecke,  21  Mo.  App.  478. 

81.  Reynolds  v.  Harris,  62  Ala.  415. 

The  failure  of  the  transcript  of  the  pro- 
ceedings before  the  justice  of  the  peace  to 
show  the  formal  organization  of  the  court 
on  the  return-day  of  the  summons  is  not 
available  to  defendant  on  appeal  to  the  cir- 
cuit court  where  the  cause  is  tried  anew  on 
its  merits.     Brown  v.  Ashford,  56  Miss.  677. 

82.  Grunewald   r.   'Schaales,    17   Mo.   App. 

324.  See  also  Finney  v.  Cist,  34  Mo.  App. 
303,  84  Am.  Dec.  82;  Ridgley  v.  Stillwell, 
28  Mo.   400. 

83.  Willis  V.  Stevens,  24  Mo.  App.  494. 


84.  Brown  v.  Hartshorn,  12  Okla.  121,  69 
Pac.  1049. 

85.  McCue  v.  Lee,  16  Nebr.  575,  21  N.  W.  1. 

86.  Murry  v.  Burris,  6  Dak.  170,  42  N.  W. 
25. 

87.  For  questions  relating  to  bonds  see 
infra,  IV,  N,  3.  And  see,  generally,  for 
questions  relating  to  Certioeaei,  6  Cyc.  730 
et  seq. 

88.  Thorn  v.  Reed,  1  Ark.  480.  And  see 
Kincaid  v.  Mitchell,  6  Mo.  223;  Mason  v. 
Pennington,  53  Mo.  App.   118. 

89.  McDonald  v.  Cousins,  23  Ga.  227 ;  Tay- 
lor ■;;.  Gay,  20  Ga.  77. 

90.  Johnson  v.  Booge,  70  N.  J.  L.  193,  56 
Atl.  238 ;  Gaston  v.  Parker,  1  Tex.  App.  Civ. 
Cas.  §  106.  And  see  Parker  v.  Copland,  4 
Mich.  528,  where  it  was  held  that  the  pro- 
ceeding to  recover  land  under  the  statutes 
relating  to  forcible  entry  and  detainer  being 
summary  and  unknown  to  the  common  law, 
certiorari  only  lies  to  bring  the  cause  to  the 
supreme   court. 

91.  Day  r.  Johnson,  4  Coldw.   (Tenn.)  231. 

92.  See  Ceetioeari,  6  Cye.  742  et  seq. 

93.  Kincaid  v.  Mitchell,  6  Mo.  223;  Mason 
V.  Pennington,  53  Mo.  App.   118. 

94.  Day  v.  Johnson,  4  Coldw.  (Tenn.)  231. 
And  see  Russell  v.  Wheeler,  21  Fed.  Cas.  No. 
12,164a,  Hempst.  3. 

95.  State  v.  Raum,  3  Mo.  App.  589. 

96.  State  v.  Dennis,  43  N.  J.  L.  380 ;  Ken- 
nedy V.  Gorman,  14  Fed.  Cas.  No.  7,702,  4 
Cranch  C.  C.  347. 

97.  Em  p.  Grant,  53  Ala.  16. 

[IV,  N,  2] 
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of  statutory  regulation.'^  To  authorize  the  issuance  of  the  writ,  it  has  been  held 
sufficient  for  the  petition  to  state  the  merits  alone,''  unless  it  is  hied  after  the 
time  allowed  by  statute  has  elapsed.  In  this  case  it  must  also  show  a  sufficient 
cause  for  the  delay  and  such  as  would  entitle  the  petitioner  to  relief  under  the 
general  rules  of  removal  relating  to  such  writs.'  And  ordinarily  it  is  appre- 
hended the  petition  should  show  some  reason  for  not  resorting  to  some  other 
remedy  if  another  remedy  is  available.^  If  a  petition  by  defendant  does  not 
assert  any  right  of  possession  to  the  premises  a  certiorari  should  not  be  granted.* 
If  the  petition  for  certiorari  shows  on  its  face  that  the  judgment  was  for  the 
right  party  the  court  will  refuse  the  writ*  and  dismiss  the  petition,  although  the 
proceedings  before  the  justices  were  informal  and  defective.'  In  cases  of  forci- 
ble entry  and  detainer  brought  up  by  certiorari  the  general  rule  is  that  errors 
must  be  assigned  and  the  trial  had  on  the  record  alone,*  and  only  such  eiTors  can 
be  reviewed  as  are  called  to  the  attention  of  the  court  by  an  assignment  of  error.'^ 
Under  some  statutes  the  only  question  which  can  be  considered  is  whether  the 
lower  court  had  jurisdiction.^  If  there  is  any  evidence  on  which  the  verdict 
could  be  based  the  court  on  certiorari  will  not  interfere  with  it.'  It  is  not  an 
available  objection  that  the  process  was  issued  by  one  justice  and  the  case  tried 
by  another,  their  powers  being  coextensive.'"  In  one  jurisdiction  it  has  been 
held  that  where  judgment  was  ordered  for  plaintiff  for  the  property  alleged  to  be 
detained  and  was  reversed  on  certiorari  and  judgment  rendered  against  plaintiff 
for  costs  and  the  complaint  substantially  conformed  to  the  statute  the  judgment 
should  not  merely  have  been  reversed  but  should  have  been  remanded  for  further 
proceedings."  In  another  it  has  been  held  that  the  act  concerning  forcible 
entries  and  detainers,  providing  for  a  removal  by  certiorari  of  proceedings  under 
the  act  from  the  justice's  court  to  the  circuit  court,  does  not   enable  the  circuit 


98.  In  the  District  of  Columbia  the  cir- 
cuit court  has  jurisdiction  to  issue  a  certio- 
rari to  a  justice  of  the  peace  in  a  ease  of  for- 
cible entry  and  detainer.  Holmead  v.  Smith, 
12  Fed.  Cas.  No.  6,630,  5  Cranch  C.  C.  343; 
U.  S.  4).  Donahoo,  25  Fed.  Cas.  No.  14,982, 
1  Cranch  C.  C.  474. 

In  Virginia  it  has  been  held  that  in  Alex- 
ander county  a  certiorari  in  a  case  of  for- 
cible entry  and  detainer  made  under  the  Vir- 
ginia act  of  Dee.  3,  1792,  page  151,  may  be 
issued  by  one  judge  in  vacation.  Holmead  v. 
Smith,  12  Fed.  Cas.  No.  6,630,  5  Cranch  C.  C. 
343;  U.  S.  V.  Browning,  24  Fed.  Cas.  No. 
14,674,  1  Cranch  C.  C.  500. 

In  Tennessee  a  statute  providing  that  two 
justices  may  grant  a  certiorari  to  remove 
the  judgment  and  proceedings  of  a  justice 
of  the  peace  returnable  to  the  circuit  court 
of  that  county  a  writ  of  forcible  entry  and 
detainer  and  judgment  thereon  is  the  judg- 
ment proceedings  of  a  justice  of  the  peace 
within  the  statute.  Earl  v.  Eice,  10  Yerg. 
233. 

99.  Edwards  t.  Batts,  5  Yerg.  (Tenn.) 
441.  See  also  Lane  v.  Marshall,  Mart.  &  Y. 
(Tenn.)   255. 

1.  Rogers  v.  Wheaton,  88  Tenn.  665,  13 
S.   W.   689. 

2.  See  Ceetioeari,  6  Cye.  783. 

In  Tennessee  it  has  been  held  that  under 
the  act  of  Feb.  9,  1870,  chapter  84,  petitions 
for  certiorari  in  cases  of  forcible  entry  and 
detainer  need  not  contain  any  reason  for  the 
failure  to  appeal.  Elliott  f.  Lawless,  6 
Heisk.  123. 

3.  Clark  c.  Hutton,  28  Tex.  123. 
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4.  Harrell  v.  Holt,  76  Ga.  25. 

5.  Childress  v.  Black,  9  Yerg.  (Tenn.)  446. 
See  also  Lane  v.  Marshall,  Mart.  &  Y.  ( Tenn.) 
255. 

6.  Ferryman  v.  Burgster,  6  Port.  (Ala.) 
m\  Dunham  v.  Carter,  2  Stew.  (Ala.)  496. 
See  also  Bell  v.  Killcrease,  11  Ala.  685. 

Errors  of  law. —  The  statute  of  Missouri 
prohibiting  an  appeal  from  a  justice's  judg- 
ment rendered  thereunder,  but  providing  for 
a  removal  of  the  proceedings  to  the  circuit 
court  by  certiorari,  there  to  be  set  aside  for 
irregularity,  does  not  enable  the  circuit 
court  to  correct  errors  of  law  of  the  justice 
but  does  enable  it  to  set  aside  their  pro- 
ceedings for  irregularities  appearing  on  the 
record.  Sholar  f.  Smith,  3  Mo.  416.  For 
general  rule  relating  to  consideration  of  er- 
rors of  law  see  Cebtiorari,  6  Cyc.  826  et  seq. 

Ketrial  of  facts  by  jury. —  Some  statutes 
which  provide  for  the  removal  by  certiorari 
of  cases  of  forcible  entry  and  detainer  from 
the  cognizance  of  a  justice  of  the  peace  to  a 
circuit  court  authorizes  that  court  to  retry 
the  facts  by  a  jury.  Lane  v.  Marshall,  Mart. 
&Y.   (Tenn.)   255. 

In  Wisconsin  on  removal  to  the  district 
court  by  certiorari  the  court  may  decide 
upon  errors  of  fact.  Bracken  v.  Preston,  1 
Finn.  365. 

7.  Murray  v.  Williams,  8  Port.   (Ala.)   47. 

8.  Parker  v.  Copland,  4  Mich.  528;  John- 
son V.  Eooge,  70  N.  J.  L.  193,  56  Atl.  238. 

9.  Berry  v.  Williams,  21  N.  J.  L.  423. 

10.  Ferryman  v.  Burgster,  6  Port.  (Ala.) 
99. 

11.  Turnly  v.  Stinson,  1  Ala.  456. 
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court  to  remand  the  proceedings  to  the  justice's  court  after  setting  them  aside 
for  irregularities/^  So  in  one  jurisdiction  it  has  been  held  tliat  on  a  writ  of 
certiorari  issued  by  an  appellate  court  to  review  a  judgment  of  a  justice's  court 
in  an  action  of  forcible  entry  and  detainer  the  appellate  court  on  reversing  the 
judgment  cannot  grant  a  writ  of  restitution.'^  If  a  statute  provides  that  on  dis- 
missal of  certiorari  the  court  shall  enter  judgment  for  the  amount  recovered  in 
the  inferior  court  with  interest  and  costs  the  court  has  no  power  to  render 
judgment  for  the  damages  assessed.'^ 

3.  Bonds  on  Appeal,  Error,  or  Certiorari  —  a.  Necessity.  The  statutes 
usually  require  the  giving  of  bonds  on  appeal  from ''  or  certiorari  to  '^  the  court 
in  which  an  action  under  the  forcible  entry  and  detainer  statutes  is  brought  and 
in  case  of  a  non-compliance  with  the  statute  the  appeal  will  be  dismissed."  So 
if  a  defendant  desires  to  have  the  appeal  operate  as  a  stay  a  supersedeas  bond  is 
also  necessary,'^  unless  as  is  the  case  in  a  number  of  jurisdictions  the  appeal-bond 
itself  contains  the  requirements  of  a  supersedeas  bond  and  has  the  effect  thereof.'' 
If  a  statute  provides  that  an  appeal  from  a  justice  shall  not  be  effectual  unless  a  bond 
is  given  to  secure  payment  of  costs  of  appeal  and  such  bond  is  not  given  the  fact 
that  another  bond  required  by  statute  to  authorize  a  stay  of  proceedings  is  given 
will  not  render  the  appeal  effectual.^  On  an  appeal  from  the  circuit  court  to  the 
supreme  court  an  appeal-bond  in  a  sum  sufficient  to  cover  the  rent  of  the  premises 
pending  the  litigation  is  not  necessary  where  there  is  no  statute  requiring  it.^' 

b.  Requisites  and  Suffleieney.  The  bond  mi;st  be  in  substantial  compliance 
with  the  requirements  of  the  statute  under  which  it  is  given  \''^  such  a  bond,  how- 
ever, will  be  sufficient.^*  A  slight  variance  between  the  language  of  the  bond  and 
the  language  of  the  statute  will  not  invalidate  it,^  although  it  is  said  to  be  the 
better  practice  in  all  cases  for  the  undertaking  to  comply  strictly  with  the 
language  of  the  statute.^  If  the  bond  contains  conditions  not  enumerated  in  the 
statute  it  will  be  void.^*  The  bond  should  describe  the  action  and  the  amount  or 
substance  of  the  recovery.^    It  need  not  designate  any  speciiic  sum  as  a  penalty 

12.  Sholar  v.  Smytli,  3  Mo.  416.  19.  See  the  statutes  of  various  states  relat- 

13.  Newton  v.  Leary,  64  Wis.  190,  25  ing  to  forcible  entry  and  detainer.  And  see 
N.  W.  39.     But  see  Wright  v.  Hurt,  92  Ala.       Button  v.  Tracy,  4  Conn.  365. 

591,  9   So.  386,  holding  that  where  plaintiflf  20.  Rudolph   v.   Herman,   2   S.   D.   399,   50 

has  been  put  in  possession,  the  circuit  court  N.  W.  833. 

on  reversing  the  judgment  may  order  restora-  21.  Sherrill  v.  Madry,  6  Lea    (Tenn. )   231. 

tion  of  possession  and  issue  a  writ  of  restitu-  22.  Illinois. — Fairbank  v.  Streeter,  142  111. 

tion,  although  the  statute  does  not  specially  226,   31    N.   E.   494    [reversing   41    111.   App. 

provide  for  such  writ.  434] ;  Wood  v.  Tucker,  66  111.  276 ;  McKoy  v. 

14.  Weigand  v.  Malatesta,  6  Coldw.  (Tenn.)  Allen,  36  111.  429. 

362.  Kansas. —  Templeton    v.    Millis,    24    Kan. 

15.  Illinois. —  Kenny  v.  Jones,  37  111.  App.       381. 

615.  Maine. —  Merril    i:    Hinckley,   49    Me.    40; 

Iowa. —  Cuddelback  v.  Parks,  2  Greene  148.  Dennison  v.  Mason,  36  Me.  431. 

Missouri. —  Papin  v.   Buckingham,   33   Mo.  Tennessee. —  Ladd  v.  Riggle,  6  Heisk.  620. 

454;    Hastings    v.    Hennessey,    52    Mo.   App.  Wisconsin. —  Ferber  v.  Watry,  16  Wis.  143. 

172.  See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and 

Oregon. —  Heiney  v.  Heiney,  43  Oreg.  577,  Detainer,"  §  176. 

73   Pac.   1038;    Danvers  v.  Durkin,   14  Oreg.  23.  ZoUer  v.  McDonald,  23  Cal.  136;  Mor- 

37,  12  Pac.  60.  rison  v.  Boggs,  44  Nebr.  248,  62  N.  W.  473. 

Tennessee. — ■  Young  v.   Overton,   10  Heisk.  And  see  Kennedy  v.  Hamer,  19  Cal.  374. 

467.  24.  Shaw    v.    Mclntier,    5    Allen    (Mass.) 

See  23  Cent.  Dig.  tit.  "  Forcible  Entry  and  423. 

Detainer,"  §  176.  25.  Templeton  r.  Millis,  24  Kan.  381. 

16.  Stewart  v.  Emory,  Tapp.  (Ohio)  100;  26.  Tomlin  v.  Green,  39  111.  225;  Dennison 
Holmes  v.  Holloway,  21  Tex.  658.  v.  Mason,  36  Me.  431. 

17.  Papin  v.  Buckingham,  33  Mo.  454;  Omission  in  obligor's  favor. —  Where  the 
Young  V.  Overton,   10  Heisk.    (Tenn.)    467.  recognizance    does    not    require    anything    of 

18.  Olmstead  v.  Thompson,  91  Ala.  130,  8  defendants  not  required  by  statute  and  its 
So.  755 ;  Robbins  v.  Battle  House  Co.,  74  omissions  are  in  their  favor  they  have  no  legal 
Ala.  499;  Ex  p.  Floyd,  40  Ala.  116.  And  see  ground  of  objection  to  it.  Shaw  v.  Mclntier, 
Waite  V.  Ward,  93  Ala.  271,  9  So.  227;  Lykes  5  Allen   (Mass.)   423. 

V.  Schwarz,  91  Ala.  461,  8  So.  71.  27.  McKoy  v.  Allen,  36  111.  429. 
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unless  the  statnte  so  requires;^  but  where  the  statute  requires  the  bond  to  be 
sufficient  to  secure  rent,  damages,  and  costs  "  fixed  by  the  court,"  an  appeal  can- 
not be  perfected  by  defendant  by  filing  a  bond  without  first  having  the  amount 
thereof  fixed  by  the  justice.^'  If  the  bond  is  a  supersedeas  bond,  or  an  appeal- 
bond  which  by  force  of  the  statutes  opei'ates  as  a  stay,  it  is  a  usual  requirement 
that  it  shall  be  conditioned  on  payment  by  defendant  of  all  rents  "  adjudged 
against  him ; "  ^  or  of  all  rents  accruing  during  the  appeal,^'  or  all  rents  becoming 
due,  if  any,  from  the  commencement  of  the  suit  until  the  final  termination  thereof,^ 
according  as  the  statutes  may  provide ;  so  the  statutes  also  ordinarily  require  that 
the  bond  shall  be  conditioned  for  payment  of  costs  and  damages,^^  and  a  bond 
will  be  insufficient  which  omits  a  condition  required  by  statute  "  that  the  appel- 
lant will  not  suffer  waste  to  be  committed."  ^  An  appeal-bond  in  an  action  of 
forcible  entry  and  detainer  iimst  be  executed  by  the  party  appealing.  It  cannot 
be  executed  by  another  person,  although  he  is  the  landlord  of  plaintiff.^^ 

e.  Time  of  Filing.  An  appeal-bond  must  be  filed  within  the  time  required 
by  statute  and  the  court  has  no  power  to  extend  the  time  therefor,^*  unless 
specially  authorized  by  statute.^'  Under  a  statute  providing  that  if  the  appeal- 
bond  in  a  forcible  entry  and  detainer  suit  is  insufficient  a  new  bond  may  be  filed 
within  such  time  as  shall  not  delay  the  trial,  the  refusal  to  continue  on  the  filing 
of  a  new  appeal-bond  is  not  erroneous.^ 

d.  Approval  of  and  Fixing  Amount  of  Bond.  The  court  in  which  the 
action  is  tried  and  not  the  appellate  court  is  the  proper  court  to  approve  the 
bond.^'  If  an  appeal-bond  when  presented  to  the  justice  is  in  proper  form  it  is 
his  duty  to  approve  it,*"  but  he  should  not  approve  a  bond  which  is  not  in  com- 


28.  Morrison  v.  Boggs,  44  Nebr.  248,  62 
N.  W.  473.  But  see  Warner  v.  Howard,  121 
Mass.  82,  which  seems  to  hold  the  contrary 
doctrine. 

29.  Tairbank  v.  Streeter,  142  111.  226,  31 
N.  E.  494  [reversing  41  111.  App.  434]. 

30.  Hastings  v.  Hennessey,  58  Mo.  App. 
205. 

31.  Ferber  v.  Watry,  16  Wis.  143. 

32.  Wood  v.  Tucker,  66  111.  276  ( in  which 
it  was  held  that  a  bond  conditioned  for  the 
payment  of  rents  accrued,  but  failing  to  pro- 
vide for  rents  to  become  due,  is  insufficient)  ; 
McKoy  V.  Allen,  36  111.  429.  And  see  Rucker 
V.  Wheeler,  39  111.  436;  Tomlin  v.  Green,  39 
111.  225;  Shaw  v.  Mclntier,  5  Allen  (Mass.) 
423;  Heiney  v.  Heiney,  43  Oreg.  577,  73 
Pac.  1038;  Danvers  v.  Durkin,  14  Oreg.  37, 
12  Pac.  60;  Young  v.  Overton,  10  Heisk. 
(Tenn.)  467;  Ladd  v.  Higgle,  6  Heisk. 
(Tenn.)    620. 

33.  California. —  See  ZoUer  v.  McDonald, 
23  Gal.   136. 

Kansas. — Templeton  v.  Millis,  24  Kan.  381. 

Massachusetts. —  Shaw  v.  Mclntier,  5  Al- 
len 423. 

Missouri. — ■  Hastings  v.  Hennessey,  58  Mo. 
App.  205. 

Wisconsin.— Fabei  v.  Watry,  16  Wis.  143. 

Treble  damages. —  A  statute  requiring  a 
bond  conditioned  to  pay  all  rent  and  other 
damages  justly  accruing  to  plaintiff  during 
the  pendency  of  the  appeal  does  not  include 
the  treble  damages  which  plaintiff  is  au- 
thorized by  another  "statute  to  recover.  Chase 
v.  Dearborn,  23  Wis.  443. 

34.  Templeton  v.  Millis,  24  Kan.  381. 

35.  Armson  v.  Forsyth,  40  111.  49.  And 
see  Appeal  and  Ebeoe,  2  Cyc.  826. 
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36.  Hosher  v.  Hesterman,  51  111.  App.  75; 
Kenny  v.  Jones,  37  111.  App.  615.  See  also 
Hastings  v.  Hennessey,  52  Mo.  App.  172. 
But  see  Stanislaus  County  v.  Myers,  15  Cal. 
33. 

To  what  appeal  statute  applicable. —  A 
statute  providing  that  in  cases  of  appeal  the 
bond  must  be  filed  within  five  days  after 
judgment  applies  only  to  appeals  from  judg- 
ments in  the  court  in  which  the  action  is 
brought  whether  in  the  justice's  or  the  circuit 
court,  and  not  to  appeals  from  judgments 
of  the  circuit  court  rendered  on  appeals  from 
justices'  courts.  Davis  v.  Hamilton,  53  111. 
App.  94. 

An  appeal  after  the  end  of  the  term  at 
which  judgment  is  rendered  is  not  author- 
ized by  a  statute  requiring  the  bond  to  be 
filed  within  five  days,  from  the  date  of  the 
judgment,  although  such  appeal  be  prayed 
for  within  five  days  from  the  date  of  the 
judgment.  Ehlert  v.  Security  Deposit  Co., 
72  111.  App.  59. 

37.  Mills  V.  Wilson,  59  Minn.  107,  60 
N.  W.  1083,  in  which  case  it  was  held  that  a 
statute  providing  that  no  appeal  allowed  by 
a  justice  shall  be  dismissed  for  want  of  a 
proper  bond  if  appellant,  before  the  motion 
to  dismiss  is  determined,  executes  such  bond 
as  he  ought  to  have  executed  before  the  al- 
lowance of  the  appeal,  applies  to  actions 
for  forcible  entry  and  detainer,  and  to  ap- 
peals therefrom. 

38.  Frick  Co.  v.  Marshall,  86  Mo.  App. 
463. 

39.  Getty  v.  Miller,  10  Colo.  App.  331,  51 
Pac.   166. 

40.  State  v.  Clark,  24  Nebr.  318,  38  N.  W. 
832. 
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pliance  •with  the  statutes.*^  The  court  in  which  the  action  is  brought  must  fix 
the  amount  of  the  bond  if  this  is  required  by  statute,  and  not  the  court**  or  clerk 
of  the  court  ^  to  which  the  appeal  is  taken. 

e.  Amended  and  New  Bonds.  In  the  absence  of  some  statute  authorizing  the 
amendment  of  appeal-bonds  in  actions  based  on  the  forcible  entry  and  detainer 
statutes,  a  motion  to  amend  an  appeal-bond  is  addressed  to  the  sound  discretion 
of  the  court  and  its  decision  is  not  reviewable."  If  the  bond  is  void  no  amend- 
ment will  be  permitted,^'  and  it  has  been  held  that  a  bond  invalid  for  failure  to 
comply  with  a  statutory  requirement  that  the  amount  of  the  bond  be  fixed  by 
the  justice  has  also  been  held  not  amendable.**  If  no  motion  is  made  to  amend  a 
defective  appeal-bond  when  objected  to  the  appeal  will  be  dismissed.*''  The  cir- 
cuit court  is  not  concluded  by  the  amount  of  the  appeal-bond  fixed  by  the  justice, 
but  may  require  a  bond  in  a  larger  sum  to  be  tiled  and  in  default  of  compliance 
may  dismiss  the  appeal.**  The  court  cannot,  however,  exercise  the  power  to 
require  a  new  bond  before  commencement  of  the  term  to  which  the  appeal  is 
taken.*'  If  the  amount  is  fixed  by  statute  and  the  amount  of  the  bond  required 
by  the  justice  is  less  than  that  so  fixed  the  court  to  which  an  appeal  is  taken  may 
require  defendant  to  increase  his  bond  to  that  amount  but  no  more,™  and  where  the 
court  requires  a  new  bond  which  is  excessive  in  amount  and  dismisses  the  appeal  on 
failure  to  give  it  the  judgment  will  be  reversed.^'  Whether  or  not  the  new  bond 
shall  operate  to  supersede  the  original  bond  depends  upon  the  character  of  the  order."' 

f.  Operation  and  Effect  of  Supersedeas  Bond.  A  supersedeas  bond  stays  all 
proceedings  in  the  action  pending  the  appeal,  preserves  all  rights  of  the  parties, 
and  if  defendant  is  appellant  secures  to  him  the  right  to  remain  in  possession  of 
the  premises  pending  the  appeal.^  After  the  necessary  bon'l  has  been  given  the 
court  has  no  further  control  over  the  matter  and  cannot  withdraw  its  direction  or 
discharge  the  order  after  it  has  been  complied  with  and  the  appeal  and  stay  have 
been  perfected." 

g.  Liability  on  Bonds  and  Enforcement.  The  sureties  on  appeal  and  super- 
sedeas bonds  are  liable  to  the  extent  of  the  penalties  therein  provided  for,  but  no 
further.^  It  has  been  held,  however,  that  an  entry  of  judgment  against  defend- 
ant and  his  sureties  for  damages  not  included  in  the  bond  can  be  objected  to  only 
by  the  sureties  where  such  a  judgment  against  defendant  is  expressly  authorized 
by  statute.^'     Sureties  are  liable  on  such  bonds  even  though  the  parties  giving 

41.  Templeton  v.  Millis,  24  Kan.  381.  a   larger   sum   and   with   different   securities 

42.  Getty  v.  Miller^  10  Colo.  App.  331,  51  operates  as  a  discharge  and  extinguishment 
Pac.  166.                                 ,  of  the  prior  bond)  ;  Walter  %.  McSherry,  21 

43.  Bowlby  f.  Robinson,  45  111.  App.  531.  Mo.  76   (holding  that  a  bond  given  under  an 

44.  Harlan  v.  Scott,  3  111.  65.  order  requiring  a  bond  to  be  given  "  in  addi- 

45.  Cuddelback  v.  Parks,  2  Greene  (Iowa)  tion  to"  one  originally  taken  does  not  super- 
148.     Compare  Rabe  v.  Hamilton,  15  Cal.  31,  sede  the  original  bond). 

holding  that  if  the  bond  filed  on  an  appeal  53.  Lobdell    v.    Keene,    85    Minn.    90,    88 

from  the  justice  in  a  suit  for  forcible  entry  N.  W.  426. 

is  void  or  defective  by  accident,  it  may  be  54.  Lee  Chuck  v.  Quan  Wo  Chong,  81  Cal. 

corrected  on  terms  deemed  just  by  the  court.  222,  22  Pac.  594,   15  Am.  St.  Rep.  50. 

46.  Fairbank  v.  Streeter,  142  111.  226,  31  55.  Waite  v.  Ward,  93  Ala.  271,  9  So.  227; 
N.  E.  494.  Levine  v.  Lindenthall,  1  Tex.  App.  Civ.  Cas. 

47.  Wood  V.  Tucker,  66  111.  276;  McCoy  §  1149.  Thus  if  the  bond  contains  no  clause 
V.  Allen,  36  111.  429.  for  payment  of  rent,  no  recovery  of  rent  can 

48.  Wood  V.  Tucker,  66  111.  276 ;  Rider  be  had  in  a  suit  on  the  bond  ( Pitt  v.  Swear- 
V.  Bagley,  47  111.  365.  And  see  Walter  v.  ingen,  76  111.  250),  and  where  a  bond  is  given 
McSherry,  21  Mo.  76;  Skipwith  v.  Johnson,  for  rent  that  should  accrue  pending  a  writ  of 
5  Coldw.   (Tenn.)   454.  error  brought  by  defendant  the  surety  is  not 

49.  Ryder  v.  Meyer,  66  111.  40.  liable  beyond  the  penalty  of  the  bond,  although 

50.  Skipwith  v.  Johnson,  5  Coldw.  (Tenn.)  the  rent  amounts  to  more  (Kelly  v.  Nichols, 
454.  2  Ohio  Dec.  (Reprint)  363,  2  West.  L.  Month. 

51.  Lucas  V.  Fallon,  40  Mo.  App.  551.  529). 

52.  International  Bank  v.  Poppers,  105  111.  56.  Powell  v.  Sturdevant,  85  Ala.  243.  4 
491  [affirming  10  111.  App.  531],  holding  that  So.  718,  in  which  case  the  court  held  that 
a  bond  executed  under  an  order  "  to  file  a  the  sureties  alone  can  complain  of  such 
good  and  sufficient  new  and  appeal  bond  "  in  judgment. 
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them  are  under  disability  and  the  liability  of  the  latter  on  the  bond  question- 
able.'^ Failure  to  prosecute  an  appeal,'*  or  the  dismissal  of  certiorari  proceed- 
ings,'' constitutes  a  breach  of  the  bond.  And  a  judgment  against  a  petitioner  for 
certiorari  is  also  a  breach  of  a  condition  to  prosecute  with  effect.*  So  it  has  been 
held  that  an  appeal  from  a  judgment  of  restitution  before  a  justice  is  not  prose- 
ciited  with  effect  within  the  meaning  of  an  appeal-bond  where  the  judgment  of 
the  justice  is  in  effect  affirmed."  Where  defendant  appeals  from  a  judgment  of 
restitution  in  the  justice's  court  and  files  an  appeal-bond  and  on  an  affirmance 
appeals  to  tlie  supreme  court  and  files  a  supersedeas  bond  and  the  judgment  is 
affirmed  in  the  supreme  court,  the  liability  of  the  sureties  on  the  appeal-bond  does 
not  terminate  until  the  restitution  of  the  property.*^  Summary  judgment  cannot 
be  rendered  against  sureties  on  supersedeas  bonds  or  appeal-bonds  containing  the 
usual  conditions  of  supersedeas  bonds,^'  unless  there  is  special  statutory  author- 
ization therefor  as  is  the  case  in  some  jurisdictions.^  An  action  for  the  breach 
may  be  brought  by  the  personal  representative,^  but  not  by  an  heir.*^  It  is  a 
good  defense  to  an  action  on  a  supersedeas  bond  that  plaintiff  immediately  after 
being  put  in  possession  was  dispossessed  under  a  writ  against  her  in  favor  of 
others.^'  It  is  proper  to  show  the  value  of  the  use  and  occupation  of  the  prop- 
erty during  the  time  it  was  withheld  in  Order  to  ascertain  plaintiff's  loss  and 
damage,  where  the  bond  is  conditioned  to  pay  all  damages  and  loss  sustained  by 
plaintiff  by  reason  of  the  withholding  of  the  premises.*"  So  it  has  been  held  that 
evidence  as  to  the  rental  value  of  the  premises  is  admissible  notwithstanding  the 
absence  from  the  declaration  of  an  averment  of  detention  by  defendant,  the  same 
being  supplied  by  the  plea  of  payment  on  his  part,  and  the  evidence  showing  his 
possession  at  the  time  in  question.*'  Where,  in  an  action  on  a  bond  given  by 
defendant  on  appeal  from  a  judgment  for  plaintiff  before  a  justice  in  forcible 
entry,  it  appeared  that  plaintiff  had  recovered  judgment  against  the  sureties  on 
the  supersedeas  bond  given  by  defendant  on  appeal  from  the  judgment  of  the 
district  court  affirming  the  judgment  of  the  justice,  the  amount  of  such  judgment 
which  had  been  paid  should  be  deducted  from  the  amount  of  the  recovery  on  the 
appeal-bond.'"  , 

0.  Costs.  As  a  general  rule  a  successful  plaintiff  in  an  action  for  forcible 
entry  and  detainer  is  entitled  to  costs;''  and  where  defendant  prevails  costs 
should  be  awarded  in  his  favor."  It  seems  that  in  suit  for  unlawful  detainer  if, 
on  demand  by  suit  where  there  has  been  no  previous  demand,  defendant  offers  to 
give  up  possession  when  served  with  process,  on  filing  his  plea,  he  will  be  enti- 
tled to  costs.''  A  defendant  in  forcible  entry  and  detainer  is  not  liable  for  costs 
where  it  appears  that  the  only  possession  had  by  plaintiff  of  the  land  in  question 

57.  Skipwith  v.  Johnson,  5  Coldw.  (Tenn.)  418,  holding  that  the  bond  is  not  a  covenant 
454.  real  running  with  the  land. 

58.  Bernecker  v.  Miller,  44  Mo.  126.  66.  Keegan    v.    O'Callaghan,    35    111.   App. 

59.  Levine  v.  Lindenthall,  1  Tex.  App.  Civ.  142. 

Cas.  §   1149.  67.  Evans  v.  Deming,  40  S.  W.  676,  19  Ky. 

60.  Hurt   V.   Dougherty,   3   Sneed    (Tenn.)        L.  Eep.  405. 

418.  68.  Rehm  v.   Halverson,    197    111.    378,   64 

61.  Rehm   v.   Halverson,    197    III.   378,    64  N.  E.  388  [affirming  94  111.  App.  627]. 
N.  E.  388  [affirming  94  111.  App.  627].  69.  Barrett  v.  Lingle,  33  III.  App.  91. 

62.  Penny  v.  Richardson,  12  Okla.  256,  71  70.  Penny  v.  Richardson,  12  Okla.  256,  71 
Pac.  227.  Pac.  227. 

63.  Gray  v.  Dryden,  79  Mo.  106;  Hulett  71.  Walker  v.  McGill,  40  Ark.  38;  Keller 
V.  Nugent,  71  Mo.  131;  Powell  v.  Camp,  60,  v.  Henry,  24  Ark.  575;  Youngs  v.  Sunderland, 
Mo.  569;  Gunn  v.  Sinclair,  52  Mo.  327;'  15  N.  J.  L.  32;  Davison  v.  Schooley,  10 
Keary  v.  Baker,  33  Mo.  603.  To  the  same  N.  J.  L.  145;  Hairs  v.  Sparks,  5  N.  J.  L. 
effect  see  Crow  v.  Williams,  104  Mo.  App.  513;  Crane  v.  Dod,  2  N.  J.  L.  340;  Toal  v. 
451,  79  S.  W.  183.  Clapp,  64  Wis.  223,  24  N.  W.  876.    And    see 

64.  Giddens  v.  Boiling,  92  Ala.  586,  9  So.  Costs,  11  Cyc.  85. 

274;   Robbins  v.   Battle  House   Co.,   74   Ala.  72.  Chapman  v.  Knowles,  34  111.  App.  558. 

499.  73.  Rabe  v.  Fyler,   10  Sm.   &  M.    (Miss.) 

65.  Hurt  v.   Dougherty,   3   Sneed    (Tenn.)        440,  48  Am.  Dec.  763. 

[IV,  N,  8.  g] 


FORCIBLE  ENTRY  AND  DETAINER    [19  CycJ    1187 


consisted  of  placing  some  lumber  on  it,  which  was  removed  by  defendaatJ*  _  Tlie 
amount  and  items  which  are  allowable  as  costs  depend  upon  statutory  provisions." 
"When  the  statute  requires  a  bond  for  costs  to  be  given  when  the  action  is  brought, 
it  will  be  dismissed  for  the  want  of  such  bond/'  An  undertaking  for  staying 
proceedings  under  a  judgment  in  an  action  of  forcible  entry  and  detainer,  and 
allowing  defendant  to  retain  possession  of  the  property  during  the  pendency  of 
the  appeal,  is  not  such  an  undertaking  as  is  required  of  the  appellant  as  security 
for  the  payment  of  costs  on  appeal." 

P.  Proceeding's  by  Inquisition— l.  In  General.  Under  the  English  stat- 
utes and  similar  statutes  in  force  in  some  of  the  states,  trials  for  forcible  entry 
and  detainer  may  be  had  by  way  of  an  inquisition  before  a  justice.™  The  pro- 
ceeding is  purely  statutory*^'  and  of  a  summary  character,^"  and  the  provisions  of 
the  statutes  must  be  strictly  followed.*' 

2.  Petition  or  Complaint,  The  proceedings  are  instituted  by  presenting  to  the 
justice  a  petition  or  complaint  which  must  be  in  writing  and  on  oath,*'  and  must 
contain  a  description  of  the  premises  *'  and  state  the  interest  of  the  petitioner 
therein.^ 

3.  Warrant.  The  justice  upon  receipt  of  the  petition  or  complaint  issues  a 
warrant,*'  the  object  of  which  is  to  notify  the  accused  of  the  charge  to  be  inquired 
into.*'  The  warrant  states  the  cause  of  complaint,*'  and  the  scope  of  the  inquiry 
is  limited  strictly  by  its  allegations.**  The  warrant  must  show  such  a  right  or 
interest  in  complainant  as  to  entitle  him  to  maintain  the  proceeding  under  the 
statute,**  and  must  allege  that  he  was  in  the  peaceable  possession  of  the  premises 
at  the  time  of  the  entry*  and  that  the  entry  or  detainer  complained  of  was  f  orcible.'^ 
The  description  of  the  property  in  the  warrant  need  be  only  a  general  descrip- 
tion such  as  is  sufficient  to  apprise  defendant  of  the  claim  set  up  against  him.'' 


74.  Salinger  v.  Gunn,  61  Ark.  414,  33 
S.  W.  959. 

75.  See  Dibell  v.  People,  22  Mich.  371; 
Youngs  V.  Sunderland,  15  N.  J.  L.  32;  Davi- 
son %.  Schooley,  10  N.  J.  L.  145;  Mairs  v. 
Sparks,  5  N.  J.  L.  513;  Crane  v.  Dod,  2 
N.  J.  L.  340;  People  v.  Townsend,  6  How. 
Pr.  (N.  Y.)  178.  And  see  Costs,  11  Cyc. 
100. 

76.  Whittaker  v.  Perry,  37  Vt.  631. 

77.  Rudolph  V.  Herman,  2  S.  D.  399,  50 
N.  W.  833. 

78.  See  Adams  v.  Horr,  6  D.  C.  40;  Clark 
V.  Vannort,  78  Md.  216,  27  Atl.  982;  Blythe 
V.  Wright,  2  Ashm.  (Pa.)  428;  and  the  cases 
cited  in  the  following  notes. 

Summary  criminal  proceedings  before  jus- 
tices see  supra,  III,  D,  1. 

79.  Adams  v.  Horr,  6  D.  C.  40;  People  v. 
Smith,  24  Barb.  (N.  Y.)  16;  Carter  v.  New- 
bold,  7  How.  Pr.   (N.  Y.)   166. 

80.  Adams  v.  Horr,  6  D.  C.  40;  People  v. 
Smith,  24  Barb.  (N.  Y.)  16;  Griffin  v.  Griffin, 
71  N.  C.  304;  Sherrill  v.  Nations,  23  N.  C. 
325. 

81.  Adams  v.  Horr,  6  D.  C.  40;  People  «. 
Smith,  24  Barb.  (N.  Y.)  16;  People  v.  Whit- 
ney, 1  Thomps.  &  C.   (N.  Y.)  533. 

82.  Labaree  v.  Brown,  38  Me.  482;  People 
V.  Whitney,  1  Thomps.  &  C.  (N.  Y.)  533; 
Mauterstock  v.  Williams,  42  Misc.  (N.  Y.) 
402,  86  N.  Y.  Suppl.  804. 

Verification  before  a  commissioner  of  deeds 
is  a  legal  verification  of  the  petition.  O'Cal- 
laghan  v.  Hennessy,  32  Misc.  (N.  Y.)  760,  65 
N.  Y.  Suppl.  670. 


83.  Mauterstock  v.  Williams,  42  Misc. 
(N.  Y.)  402,  86  N.  Y.  Suppl.  804. 

84.  Mauterstock  v.  Williams,  42  Misc. 
(N.  Y.)  402,  86  N.  Y.  Suppl.  804;  Dougherty 
V.  McMillan,  25  Misc.  (N.  Y.)  782,  55  N.  Y. 
Suppl.  616. 

85.  Labaree  v.  Brown,  38  Me.  482. 

A  summons  instead  of  a  warrant  may  be 
issued,  and  such  a  practice  is  to  be  com- 
mended in  cases  where  an  arrest  is  not 
essential  to  plaintiflf's  security.  Riggs  t. 
Sterling,  51  Mich.  157,  16  N.  W.  320. 

86.  McBrayer  v.  Wash,  6  J.  J.  Marsh.  (Ky.) 
464. 

87.  Gayle  v.  Overton,  1  J.  J.  Marsh.  (Ky.) 
549. 

88.  McBrayer  v.  Wash,  6  J.  J.  Marsh.  (ICy.) 
464;  Gayle  v.  Overton,  1  J.  J.  Marsh.  (Ky.) 
549;  Crawford  v.  Rochester,  4  Bibb  (Ky.) 
203. 

89.  Taylor  v.  Monohan,  8  Bush  (Ky.) 
238;'  Powers  v.  Sutherland,  1  Duv.  (Ky.) 
151. 

90.  Hord  V.  Sartin,  80  S.  W.  794,  26  Ky. 
L.  Rep.  77;  Hoffman  v.  Mann,  75  S.  W.  219, 
25  Ky.  L.  Rep.  255;  Bailey  v.  Kelley,  38 
S.  W.  139,  18  K>.  L.  Rep.  718. 

91.  Lewis  V.  Stith,  2  Litt.   (Ky.)   294. 

92.  Smith  v.  White,  5  Dana  (Ky.)  376; 
Moore  v.  Massie,  3  Litt.  (Ky.)  296;  Bush  v. 
Coomer,  69  S.  W.  793,  24  Ky.  E.  Rep.  702; 
Trent  v.  Colvin,  35  S.  W.  914,  18  Ky.  L. 
Rep.  173. 

The  county  in  which  the  land  is  situated 
should  be  stated  in  the  warrant  (Parker 
V.  Ozment,  8  Ky.  L.  Rep.  525),  but  this  is 
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It  need  not  be  stated  in  the  warrant  that  the  complaint  upon  which  it  was  issued 
was  made  under  oath.^^  Both  forcible  entrj  and  forcible  detainer  may  be 
charged  in  the  same  warrant,^*  or  the  accused  may  be  charged  in  the  alternative 
with  forcible  entry  or  detainer.'^  Where  the  form  of  the  warrant  is  prescribed 
by  statute  it  need  not  be  strictly  pursued,  but  a  substantial  compliance  therewith 
is  sufficient.'^  A  defective  warrant  may  be  amended  before  trial  by  the  justice,''' 
or  it  may  be  amended  in  the  circuit  court  upon  the  trial  of  the  traverse,  provided 
the  amendment  in  no  way  changes  the  case  as  tried  before  the  justice ;  ^  but  no 
amendment  will  be  allowed  which  introduces  a  new  cause  of  action.''  The  war- 
rant must  be  issued  by  the  magistrate  before  whom  the  complaint  was  made,^  and 
must  be  served  in  the  manner*  and  within  the  time  prescribed  by  statute.' 

4.  Conduct  of  Inquisition.  Where  the  statute  does  not  require  that  the  inquisi- 
tion shall  be  held  upon  the  premises  the  justice  may  in  his  discretion  hold  it  else- 
where.* The  jury  on  the  inquisition  must  be  sworn,  which  must  appear  from  the 
record.^  Whether  plaintiif  was  in  actual  possession  and  whether  that  possession 
was  forcibly  disturbed  by  the  entry  or  detainer  complained  of  are  the  only  ques- 
tions before  the  jury,^  and  they  cannot  try  questions  of  title''  or  plaintiff's  right 
of  entry.*  In  a  warrant  for  a  forcible  entry  and  detainer  defendant  may  be  con- 
victed of  either,'  but  if  only  one  offense  is  charged  he  can  be  convicted  only  of 
that  offense.'"  The  finding  of  the  jury  must  contain  a  definite  description  of  the 
premises,"  and  must  be  signed  by  them  if  the  statute  so  directs ;  '*  but  verdicts 
on  inquisitions  are  liberally  construed ;  a  technical  precision  and  regularity  is  not 
required.'^  Before  the  justice  can  render  judgment  on  the  verdict  defendant 
must  be  given  notice  of  the  finding  and  an  opportunity  to  file  a  traverse,"  and 
this  must  be  shown  by  the  record.^'' 


If  after  notice  he  declines  to  traverse,"  or 


only  to  show  the  jurisdiction  of  the  justice 
and  the  omission  does  not  render  the  descrip- 
tion defective  (Eowe  v.  Powell,  4  J.  J.  Marsh. 
(Ky.)    153;   Bush  v.  Coomer,  69  S.  W. '793, 

24  Ky.  L.  Rep.  702 ) . 

93.  Lithgow  v.  Moody,  35  Me.  214. 

94.  Cammack  v.  Macy,  3  A.  K.  Marsh. 
(Ky.)   296. 

95.  Eowe  v.  Powell,  4  J.  J.  Marsh.  (Ky.) 
153;  Swartzwelder  v.  U.  S.  Bank,  1  J.  J. 
Marsh.  (Ky.)  38;  Carpenter  v.  Shepherd,  4 
Bibb   (Ky.)   501. 

96.  Smith  v.  White,  5  Dana   (Ky.)  376. 

Substance  rather  than  form  should  be  re- 
garded in  such  proceedings.  McBrayer  v. 
Wash,  6  J.  J.  Marsh.   (Ky.)    464. 

97.  Bailey  v.  Kelley,  38  S.  W.  139,  18  Ky. 
L.  Rep.  718. 

98.  Hord  ».  Sartin,  80  S.  W.  794,  26  Ky. 
L.  Rep.  77 ;  Hoffman  v.  Mann,  75  S.  W.  219, 

25  Ky.  L.  Rep.  255  (amendments  to  allege 
complainant's  peaceable  possession  at  time  of 
entry)  ;  Forsythe  v.  Huey,  74  S.  W.  1088,  25 
Ky.  L.  Rep.  147  (amendment  to  give  more 
definite  description  of  the  property)  ;  Parker 
V.  Ozment,  8  Ky.  L.  Rep.  525  (amendment  to 
show  the  county  where  the  land  was  situ- 
ated). 

99.  Powers  v.  Sutherland,  1  Duv.  (Ky.) 
151.  ' 

1.  Labaree  v.  Brown,  38  Me.  482. 

2.  Lewis  i.  Outten,  2  Dana  (Ky.)  92,  hold- 
ing that  under  the  Kentucky  statute  per- 
sonal service  is  necessary. 

3.  Humphrey  v.  Jones,  3  T.  B.  Mon.  (Ky.) 
261,  holding  that  imder  the  Kentucky  statute 
the  warrant  must  be  executed  and  returned 
within  thirty  days. 
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4.  Bloom  V.  Goodner,  1  111.  63. 

5.  Adams  v.  Horr,  6  D.  C.  40. 

6.  Hunt  V.  Wilson,  14  B.  Mon.  (Ky.)  44; 
Smith  V.  Dedman,  4  Bibb  (Ky.)  192. 

7.  Carter  v.  Newbold,  7  How.  Pr.  (N.  Y.) 
166. 

8.  Smith  V.  Dedman,  4  Bibb   (Ky.)   192. 

9.  Swartzwelder  v.  U.  S.  Bank,  1  J.  J. 
Marsh.  (Ky.)  38. 

10.  McBrayer  v.  Wash,  6  J.  J.  Marsh.  (Ky.) 
464;  Gayle  v.  Overton,  1  J.  J.  Marsh.  (Ky.) 
549.  See  also  Lord  Proprietary  v.  Brown,  1 
Harr.  &  M.   (Md.)  428. 

11.  Holmead  v.  Smith,  12  Fed.  Gas.  No. 
6,630,  5  Cranch  C.  C.  343. 

13.  Bloom  f.  Goodner,  1  111.  63. 

13.  Belcher  v.  Barrett,  4  Mete.  (Ky.)  307; 
Case  V.  Roberts,  4  Dana  (Ky.)  596;  Pollard 
V.  Otter,  4  Dana   (Ky.)   516. 

An  alternative  verdict  finding  defendant 
"  guilty  of  the  forcible  entry  or  detainer  com- 
plained of "  will  be  construed  as  applying 
to  whichever  of  the  offenses  is  charged  in 
the  complaint  (Breckinridge  v.  Quertemus,  4 
Dana  (Ky.)  493),  or  if  both  offenses  are 
charged  as  a  verdict  of  -guilty  of  both  ( Case 
V.  Roberts,  4  Dana  (Ky.)   596). 

A  verdict  that  the  jury  "do  not  think  or 
believe  defendants  guilty "  is  when  liberally 
construed  considered  to  be  substantially  a 
verdict  of  not  guilty  and  will  authorize  a 
judgment  in  their  favor.  Pollard  v.  Otter,  4 
Dana  (Ky.)  516. 

14.  Adams  v.  Horr,  6  D.  C.  40;  Sherrill  v. 
Nations,  23  N.  C.  325;  Blythe  v.  Wright,  2 
Ashm.   (Pa.)   428. 

15.  Adams  v.  Horr,  6  D.  C.  40. 

16.  Sherrill  v.  Nations,  23  N.  C.  325. 
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neglects  to  do  so  within  the  time  prescribed  by  statute,"  the  justice  must  render 
judgment  on  the  verdict.  The  justice  has  no  power  to  grant  a  new  trial,"  or  to 
disturb  the  judgment  after  it  has  been  entered.^'  It  is  not  necessary  that  the 
justice  should  sign  the  inquisition.^" 

5.  Traverse  and  Proceedings  Thereon  —  a.  In  General.  If  the  finding  of  the 
inquisition  is  against  defendant  he  has  a  right  to  file  a  traverse,''  which  is  in 
efiEect  an  appeal,  differing  from  other  appeals  only  in  that  it  merely  calls  in  ques- 
tion the  finding  of  the  jury  and  not  a  judgment.^'  Where  the  form  of  the  ti-av- 
erse  is  prescribed  by  statute  it  is  only  necessary  that  the  substance  of  the  form 
given  should  be  pursued.'^  And  it  is  not  necessary  that  the  traverser  should  sign 
the  traverse.*^  If  defendant  traverses  the  inquisition  the  justice  must  then  sum- 
mon another  jury  to  try  the  traverse  before  him,^  or  must  certify  the  proceed- 
ings to  the  circuit  court.'^  In  Kentucky  the  statute  expressly  requires  that  after 
a  traverse  is  filed  and  bond  given  the  proceedings  must  be  transferred  to  the  cir- 
cuit court  for  the  trial  of  the  traverse.*'  The  circuit  court  has  no  jurisdiction  to 
retry  the  truth  of  an  inquisition  unless  a  traverse  was  filed.^  which  must  ha\'e 
been  filed  before  the  justice,*'  and  within  the  time  limited  by  the  statute.'"  On 
this  traverse  the  traversee  is  required  to  join  issue  in  the  circuit  court,''  which  he 
does  by  appearing  in  that  court  and  stating  to  the  jury  that  the  finding  of  the 
jury  on  the  inquisition  is  true.'*  The  truth  of  the  inquisition  is  there  tried 
de  novo^  and  the  trial  is  conducted  in  the  same  manner  as  the  trial  of  any  other 
issue  in  that  court.'*  The  only  issue  in  the  circuit  court  is  tlie  truth  of  the 
inquisition,'^  and  no  evidence  is  admissible  except  such  as  is  relevant  to  this 


17.  Adams  v.  Horr,  6  D.  C.  40;  Burchett 
V.  Blackburn,  4  Bush  (Ky.)  553;  Swanson 
V.  Smith,  77  S.  W.  700,  25  Ky.  L.  Rep.  1260. 

18.  Swanson  v.  Smith,  77  S.  W.  700,  25 
Ky.  L.  Rep.  1260. 

19.  Scaggs  V.  Fife,  6  Ky.  L.  Rep.  659. 

20.  Covenhoven  v.  Vantine,  1  N.  J.  L.  258. 

21.  Belcher  ii.  Barrett,  4  Mete.  (Ky.)  307; 
Blythe  v.  Wright,  2  Ashm.  (Pa.)  428;  U.  S. 
V.  Browning,  24  Fed.  Cas.  No.  14,674,  1 
Cranch  C.  C.  500. 

The  rendition  of  a  judgment  by  the  jus- 
tice is  not  necessary  to  authorize  the  filing 
of  a  traverse,  as  it  is  the  finding  of  the  jury 
which  is  traversed.  Case  v.  Roberts,  4  Dana 
(Ky.)   596. 

22.  Powers  v.  Sutherland,  1  Duv.  (Ky.) 
151. 

23.  Jones  v.  Skiles,  1  A.  K.  Marsh.  (Ky.) 
54. 

The  form  of  the  traverse  prescribed  by  the 
Kentucky  statute  is  that  "  plaintiff  [or  the 
defendant]  saith  that  the  inquisition  re- 
tained in  this  cause  is  not  true;  wherefore," 
etc.     Belcher  v.  Barrett,  4  Mete.   (Ky.)   307. 

24.  Jones  v.  Skiles,  1  A.  K.  Marsh.  (Ky.) 
54. 

25.  Adams  v.  Horr,  6  D.  C.  40 ;  Sherrill  v. 
Nations,  23  N.  C.  325;  Blythe  v.  Wright,  2 
Ashm.   (Pa.)   428. 

26.  State  v.  Dillon,  3  Hayw.  (Tenn.)  174, 
where  it  is  said  that  in  the  absence  of  stat- 
ute the  justice  may  summon  another  jury, 
but  that  the  general  practice  is  to  certify 
the  proceedings  to  the  circuit  court. 

27.  Wayman  v.  Taylor,  1  Dana  (Ky.) 
527;   Smith  v.  Dedman,  2  Bibb   (Ky.)  575. 

The  failure  of  the  justice  to  make  his  re- 
turn of  the  proceedings  to  the  circuit  court 
within  the  time  prescribed  by  statute  does 


not  prejudice  the  rights  of  the  parties.     Ten- 
nelly  V.  Ross,  14  Ky.  L.  Rep.  48. 

Where  the  original  warrant  is  lost,  the 
magistrate  may  return  a  certified  copy  with 
his  record  of  the  proceedings.  Logan  v. 
Smith.  2  A.  K.  Marsh.   (Ky.)  52. 

28.  Burchett  v.  Blackburn,  4  Bush  (Ky.) 
553;  Neale  v.  Sheets,  5  Ky.  L.  Rep.  121,  127. 

If  a  traverse  bond  was  given  it  will  be 
presumed  in  the  absence  of  proof  to  the  con- 
trary that  a  traverse  was  filed  with  the  jus- 
tice ( Wayman  v.  Taylor,  1  Dana  ( Ky. )  527 ) , 
and  in  such  cases  if  the  traverse  is  not 
returned  by  the  justice  another  traverse  may 
be  filed  nunc  pro  tunc  in  the  circuit  court 
(Wayman  v.  Taylor,  supra)  ;  but  in  the  ab- 
sence of  a  bond  there  is  no  presumption  that 
a  traverse  was  filed  (Neale  v.  Sheets,  supra), 
and  although  a  bond  was  given  if  it  is  af- 
firmatively shown  that  no  traverse  was  filed 
before  the  justice  it  cannot  be  filed  nunc  pro 
tunc  in  the  circuit  court  (Burchett  v.  Black- 
burn, 4  Bush  (Ky.)  553). 

29.  Burchett  v.  Blackburn,  4  Bush  (Kv.) 
553. 

30.  Burchett  v.  Blackburn,  4  Bush  (Ky.) 
553. 

The  traverse  must  be  filed  within  three 
days  after  the  finding,  and  in  computing  this 
time  the  day  of  the  finding  must  be  included. 
Claxton  V.  Suter,  13  Ky.  L.  Rep.  973. 

31.  Belcher  v.  Barrett,  4  Mete.   (Ky.)  307. 

32.  Mosler  v.  Tanner,  13  Ky.  L.  Rep.  656. 

33.  Neale  v.  Sheets,  5  Ky.  L.  Rep.  121,  127. 

34.  Belcher  ■;;.  Barrett,  4  Mete.  (Ky.)  307; 
Beauchamp  v.  Morris,  4  Bibb  (Ky.)  312; 
Davis  V.  Lamb,  12  Ky.  L.  Rep.  685. 

35.  Belcher  v.  Barrett,  4  Mete.  (Ky.)  307; 
Smith  V.  White,  5  Dana  (Ky.)  376;  Todd  v. 
Bates,  3  Bibb  (Ky.)   100. 
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issue.'*  On  a  traverse  by  defendant  lie  is  not  required  to  prove  his  innocence 
but  the  burden  of  proof  remains  with  plaintiff.^  If  the  traverser  fails  on  the 
calling  of  the  case  for  trial  to  appear  either  by  himself  or  counsel,  the  court  may 
render  judgment  by  default  in  favor  of  the  traversee.'^ 

b.  Bond.  The  statutes  in  some  cases  provide  that  the  party  traversing  the 
inquisition  must  give  a  bond,''  which  must  be  for  the  costs  of  the  proceeding  and 
all  damages  that  may  be  caused  to  the  traversee  by  the  traverse  in  case  it  shall 
not  be  prosecuted  with  effect.*"  The  bond  must  be  taken  by  the  justice  and  not 
by  the  judge  of  the  circuit  court  before  whom  the  traverse  is  tried.*'  If  the  bond 
is  defective  the  traverser  should  be  allowed  to  execute  a  new  and  sufficient  bond 
within  a  reasonable  time  to  be  fixed  by  the  court,*^  and  if  it  misrecites  the  date  of 
the  inquisition  the  proceedings  should  not  be  dismissed  but  the  traverser  should 
be  permitted  to  introduce  evidence  to  identify  the  inquisition  and  reacknowledge 
the  bond.*'  Upon  filing  the  traverse  bond  the  justice  must  stay  all  further  pro- 
ceedings on  the  inquisition  and  return  the  papers  and  proceedings  or  a  transcript 
thereof  to  the  circuit  court.**  The  traverse  bond  reciting  that  the  traverse  has 
been  filed  estops  the  traverser  to  deny  that  he  traversed  the  inquisition.*^  The 
circuit  court  cannot  release  a  surety  on  the  traverse  bond  for  the  purpose  of  mak- 
ing him  a  witness  and  take  another  bond.*^ 

e.  Waiver  of  Defects  and  Irregularities.  The  filing  of  the  traverse  puts  in 
issue  the  truth  of  the  inquisition  and  is  a  waiver  of  all  defects  and  irregularities  in 
the  form  of  the  inquisition  *'  or  in  tlie  warrant ;  **  but  it  is  not  a  waiver  of  defects 
of  substance*'  such  as  affect  the  jurisdiction  of  the  court,™  or  where  the  inquisition 
is  so  defective  that  no  judgment  could  be  rendered  thereon  by  the  justice.^' 

6.  Restitution.  Restitution  cannot  be  awarded  unless  the  proceeding  is 
brought  under  a  statute  expressly  authorizing  it,^^  but  the  statutes  usually  pro- 
vide that  the  justice  who  holds  the  inquisition  may  restore  the  injured  party  to 
possession.^  To  authorize  a  judgment  of  restitution  tlie  verdict  on  the  inquisi- 
tion must  find  such  an  estate  or  interest  in  plaintiff  as  to  bring  him  within  tlie 
provisions  of  the  statute."     If  the  inquisition  is  traversed,  restitution  cannot  be 

Where  only  one  offense  is  found  against  43.  Norton  v.  Sanders,  5  J.  J.  Marsh.  (Ky.) 

defendant  by  the  inquest,  the  trial   on  the  287 ;  Wilson  v.  Sanders,  5  J.  J.  Marsh.  ( Ky. ) 

traverse   is   limited  to  this   offense   notwith-  288. 

standing  both  a  forcible  entry  and  a  forcible  44.  Wayman  v.  Taylor,  1  Dana  (Ky.)  527; 

detainer  are  charged  in  the  warrant.     Cam-  Smith  v.  Dedman,  2  Bibb   (Ky.)   575. 

mack  V.  Maey,  3  A.  K.  Marsh.   (Ky.)   296.  45.  Wayman  v.  Taylor,  1  Dana  (Ky.)  527. 

No  new  cause  of  action  can  be  introduced.  46.  Hofeman  v.  Carneal,  2  A.  K.  Marsh. 

Powers  V.  Sutherland,  1  Duv.   (Ky.)   151.  (Ky.)   602;  Jack  v.  Carneal,  2  A.  K.  Marsh. 

The  court  should  not  dismiss  as  to  one  de-  (Ky. )    518. 

fendant  on  trial  of  the  traverse  as  the  trial  47.  Breckinridge    v.    Quertemus,    4    Dana 

thereby  becomes  different  from  that  tried  be-  (Ky.)    493;    Swartzwelder  v.  U.   S.   Bank,   1 

fore  the  justice.     Pearce  v.  Cooper,  9  Ky.  L.  J.  J.  Marsh.    (Ky.)   38;   Barret  v.  Chitwood, 

Rep.  933.  2  Bibb   (Ky.)   431.     See  also  Kirk  f.  Taylor, 

36.  Smith  v.  White,  5  Dana   (Ky.)   376.  8  B.  Mon.  (Ky.)  262. 

37.  Beauchamp  v.  Morris,  4  Bibb  (Ky.)  48.  Williamson  v.  Boucher,  7  J.  J.  Marsh, 
312.  (Ky.)    252;   Rowe  v.  Powell,  4  J.  J.  Marsh. 

38.  Dibble  v.  Porter,  1  Duv.    (Ky.)    190.  (Ky.)    153;    Carpenter  ».   Shepherd,   4  Bibb 

39.  Alderson  v.  Trent,  79  Ky.  259,  2  Ky.  (Ky.)  501;  Wolford  v.  McDowell,  14  Ky.  L. 
L.  Rep.  248;  Smith  v.  Dedman,  2  Bibb  (Ky.)  Rep.  896. 

675;  Neale  «;.  Sheets,  5  Ky.  L.  Rep.  121,  127.  49.  Todd    v.    Bates,    3    Bibb     (Ky.)     100; 

A  bond  executed  by  the  security  is  suffi-  People  v.  Wilson,  13  How.  Pr.   (N.  Y.)   446. 

cient,  although  not  executed  by  the  principal.  50.  People   v.    Whitney,    1    Thomps.    &   C. 

Smith  V.  Turley,  3  Bibb   (Ky.)    188.  (N.  Y.)  533. 

40.  Alderson  v.  Trent,  79  Ky.  259,  2  Ky.  51.  Todd  v.  Bates,  3  Bibb  (Ky.)  100; 
L.  Rep.  248.  See  also  Evans  v.  Cleaver,  29  Gayle  v.  Overton,  1  J.  J.  Marsh.  (Ky.) 
S.  W.  29,  16  Ky.  L.  Rep.  499.  549. 

41.  See  Jack  v.  Carneal,  2  A.  K.  Marsh.  52.  Blythe  v.  Wright,  2  Ashm.  (Pa.)  428. 
(Ky.)    518.  53.  Mitchell  v.  Fleming,  25  N.  C.  123. 

43.  Alderson  v.  Trent,  79  Ky.  259,  2  Ky  54.  Mitchell    v.    Fleming,    25    N.    C.    123; 

L.  Rep.   248;    Marshall  v.  Mills,   10  Ky.   L.  Sherrill  v.  Nations,  23  N.  C.  325.     See  also 

Rep.  722.  Watson  v.  Floral  College,  47  N.   C.  211. 
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awarded  until  the  traverse  is  tried  and  determined  against  defendant  by  another 
jnry.^  Technical  irregularities  in  the  form  of  judgment  for  restitution  entered 
on  the  trial  of  the  traverse  will  not  invalidate  it  if  it  conforms  substantially  to 
the  statute,^'*  and  a  clerical  error  in  failing  to  provide  for  restitution  in  entering 
up  the  judgment  may  be  corrected  by  the  court  at  a  subsequent  term." 

7.  Appeal  and  Certiorari.''  In  the  absence  of  statute,  summary  proceedings 
before  justices  for  forcible  entry  and  detainer  cannot  be  reviewed  by  appeal,"' 
but  may  be  reviewed  by  certiorari.*"  Certiorari  will  not  lie  until  after  the  finding 
of  the  inquisition,"  but  the  proceedings  may  be  removed  at  any  time  thereafter.® 
The  certiorari  merely  brings  up  the  record  for  inspection  and  the  facts  found  by 
the  jury  cannot  be  tried  anew.**  In  a  few  jurisdictions  an  appeal  from  the 
inquisition  is  allowed  by  statute,**  and  where  an  appeal  can  be  taken  and  on  that 
appeal  jurisdictional  questions  as  well  as  those  arising  on  the  merits  can  be  fully 
disposed  of,  a  certiorari  should  not  be  allowed  unless  circumstances  exist  which 
show  that  failure  of  justice  will  result  from  denying  it.*°  An  appeal  can  be 
taken  only  after  the  entry  of  the  judgment  or  final  order  of  the  justice.**  An 
appeal  will  not  lie  from  a  judgment  on  a  traverse  in  the  superior  court  where  the 
judgment  is  merely'  for  damages  and  costs  and  there  is  no  judgment  for  restitu- 
tion,*' and  an  order  granting  a  new  trial  on  a  traverse  is  not  appealable.** 

V.  Special  proceedings  Against  intruders  and  trespassers. 

In  Georgia  and  South  Carolina  there  are  special  statutory  proceedings  for  the 
ejection  of  intruders  *'  or  trespassers.™  In  Georgia,  where  the  parties  have  made 
the  required  aflSdavits,  the  issue  to  be  determined  is  not  title  but  defendant's 
good  faith  in  claiming  the  right  to  go  upon  the  land.  He  need  not  show  a  title 
paramount  to  that  of  plaintiff,''''  although  title  has  been  held  admissible  as  evi- 
dence of  the  right  of  possession .''^^  Plaintiff's  affidavit  must  be  sutBciently  certain 
in  describing  the  land  to  enable  the  sheriff  to  identify  the  premises.'''     When 

55.  Blythe  k.  Wright,  2  Ashm.  (Pa.)  A  traverse  cannot  be  filed  in  the  circuit 
428.  court  on  certiorari  to  retry  the  findings  of 

56.  Wheatley  v.  Price,  3  J.  J.  Marsh.  { Ky. )  the  jury  on  the  inquisition.  Sherrill  v.  Na- 
167,  168,  holding  that  a  judgment  that  "  it  is  tions,  23  N.  C.  325. 

considered  by  the  court,  that  the  traversee,  64.  Farrell  i;.  Taylor,  12  Mich.  113;  Koster  i;. 

have  the  benefit  of  the  writ  of  restitution"  Van  Schaick,  11  Daly  (N.  Y.)  205,  64  How.  Pr. 

is  sufficient  in  form.  100;  Lewis  v.  Hoffman,  5  N.  Y.  Civ.  Proc.  141. 

57.  Norton  v.  Sanders,  7  J.  J.  Marsh.  (Ky.)  Under  the  New  York  statute  the  appellant 
12.  at  the  time  of  serving  his  notice  of  appeal 

58.  See  Appeal  and  Ebbor,  2  Cyc.  540;  must  pay  the  costs  of  the  proceeding.  Lewis 
Cebtiobaei,  6  Cyc.  738  et  seq.  v.  Hoffman,  5  N.  Y.  Civ.  Proc.   141. 

59.  Griffin  v.  Griffin,  71  N.  C.  304;  Griffin  65.  Farrell  v.  Taylor,  12  Mich.  113.  See 
V.  Griffin,  61  N.  C.  167;   Sherrill  v.  Nations,  also  Parker  v.  Copland,  4  Mich.  528. 

23  N.  C.  325.    See  also  Martin  v.  Richardson,  66.  Lewis  v.  Hoffman,  5  N.  Y.  Civ.  Proc. 

15  S.  W.  248,  12  Ky.  L.  Rep.  804;  Freeman  v.  141. 

Ogden,  17  Abb.  Pr.   (N.  Y.)   326  note.  67.  Norton   v.    Sanders,    3    J.    J.    Marsh. 

60.  Griffin  v.  Griffin,  71  N.  C.  304;  Sher-  (Ky.)   396. 

rill   V.   Nations,   23   N.   C.   325;   Holmead  v.  68.  People  v.  McManus,  47  N.  Y.  661. 

Smith,  12  Fed.  Cas.  No.  6,630,  5  Cranch  C.  C.  69.  Ga.  Civ.  Code,   §  4808. 

343.      See   also   Freeman  v.   Ogden,    17   Abb.  70.  S.  C.  Civ.  Code,  §§  2972-2974. 

Pr.   (N.  Y.)   326  note.     Compare  McPherson  71.  Thompson  v.  Glover,   120  Ga.  440,  47 

V.  Gallagan,  16  Fed.  Cas.  No.  8,922,  1  Hayw.  S.  E.  935;  Lane  v.  Williams,  114  Ga.  124,  39 

&  H.  394.  S.  E.  919;   Coffey  v.  Pace,  106  Ga.  293,  32 

A  bond  for  costs  is  not  necessary  on  cer-  S.  E.  115;   Thorpe  v.  Atwood,  100  Ga.  597, 

tiorari  unless  required  by  statute.     Smith  v.  28  S.  E.  287 ;  Burden  v.  Clack,  94  Ga.  278,  21 

Williamson,  11  N.  J.  L.  315.  S.   E.   521;   Pratt  v.  Fountain,  73   Ga.  261; 

61.  Haines  v.  Backus,  4  Wend.  (N.  Y.)  Nichols  v.  Chandler,  46  Ga.  479;  Russel  v. 
213.  Chambers,  43  Ga.  478;  McHan  v.  Staneell,  39 

62.  People  v.  Covill,  20  Hun  (N.  Y.)  460,  Ga.  197;  Murdock  v.  Miller,  21  Ga.  368; 
holding  further  that,  although  defendant  has  Poulan  v.  Sellers,  20  Ga.  228.  See  also 
traversed  the  inquisition,  it  is  not  necessary  Baker  v.  Downing,  69  Ga.  746 ;  Turner  v.  Bar- 
to  wait  until  proceedings  on  the  traverse  be-  field,  43   Ga.  267. 

fore  the  justice  have  been  completed.  73.  Poulan  v.  Sellers,  20  Ga.  228. 

63    Griffin  v.  Griffln,  71  N.  C.  304.  73.  Orme  v.  King,  60  Ga.  523. 
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made,  defendant  must  at  once  tender  the  sheriff  the  counter  affidavit  required  by 
statute,  or  he  will  be  turned  out,''^  but  it  is  not  necessary  for  the  counter  affidavit 
to  follow  the  statute  literally.'^  In  South  Carolina  it  has  been  held  that  the  pro- 
ceeding may  be  instituted  by  the  owner's  agent  and  manager.'^  An  affidavit 
showing  that  the  land  is  situated  in  a  certain  county  and  in  possession  of  a  tres- 
passer will  give  a  magistrate  of  that  county  jurisdiction  to  serve  notice  on  the 
trespasser  to  quit."  This  notice  need  not  designate  the  time  within  which  a  tres- 
passer must  quit,  and  if  after  the  time  limited  by  statute  he  refuses  to  quit,  the 
magistrate  shall  then  issue  his  warrant  to  a  sheriff  or  constable  requiring  him  to 
forthwith  eject  such  trespasser.''^ 

FORCIBLE  MARRIAGE.     See  Abduction. 

Forcible  trespass.     See  Forcible  Entet  and  Detainee  ;  Teespass. 

FOR  COLLECTION.     See  Fou. 

FOR  COSTS  AND  DISBURSEMENTS.  A  term  whicli  signifies  the  statutory  costs 
and  disbursements  taxable  in  favor  of  the  prevailing  party  in  a  civil  action.' 
(See,  generally,  Costs.) 

FOR  DEPOSIT.     See  Foe. 

FORE-AND-AFT  TREE.  A  tree  in  a  boundary  line  with  chops  on  the  sides 
indicating  the  direction  of  the  line.^    (See,  generally,  Boundaeies.) 

FORECLOSURE.  A  process  in  chancery  by  which  all  further  right  existing  in 
a  mortgagor  to  redeem  the  estate  is  defeated  and  lost  to  him,  and  the  estate  ' 
becomes  the  absolute  property  of  the  mortgagee.  The  term  is  also  loosely  applied 
to  any  of  the  various  methods,  statutory  or  otherwise,  known  in  different  jurisdic- 
tions, of  enforcing  payment  of  the  debt  secured  by  a  mortgage,  by  taking  and 
selling  the  mortgaged  estate.  It  is  also  applied  to  proceedings  founded  upon 
some  other  liens.'  (Foreclosure :  Of  Chattel  Mortgage,  see  Chattel  Moetgages. 
Of  Lien  —  In  Ceneral,  see  Liens  ;  Agricultural,  see  Agricultuee  ;  For  Taxes, 
see  Taxation  ;  Of  Assessment  For  Improvements,  see  Municipal  Coepoeations  ; 
Of  Mechanics,  see  Mechanics'  Liens  ;  Of  Purchaser  at  Tax-Sale,  see  Taxation  ; 
Of  Vendor,  see  Yendoe  and  Puechasee  ;  On  Corporate  Property,  see  Coepo- 
eations ;  On  Logs  or  Lumber,  see  Logging  ;  On  Railroads,  see  Raileoads.  By 
Building  Association,  see  Building  and  Loan  Societies.  Of  Mortgage,  see 
Building  and  Loan  Societies  ;  Chattel  Moetgages  ;  Moetgages.  Of  Pledge, 
see  Pledges.) 

Foregoing.  Preceding;  going  before,  in  time  or  place  or  in  a  series; 
antecedent.^ 

An  attorney  at  law  is  not  such  an  agent,  person  making  the  counter  affidavit.     Simp- 

without   special   appointment,   as   woujd   au-  son  v.  Wall,  41  Ga.  105. 

thorize  him  to  make  the  affidavit.     Montgom-  75.  Pratt  v.  Fountain,  73  Ga.  261 ;   Paige 

ery  v.  Walker,  41  Ga.  681.  v.  Dodson,  46  Ga.  223. 

A  justice  of  the  peace  may  administer  the  76.  Bradley  v.  Bell,  34  S.  C.  107,  12  S.  E. 

oath  to  the  person  making  the  affidavit  to  1071. 

eject  an  intruder.     Collins  v.  Rutherford,  38  77.  Sires    v.    Moseley,    60    S.    C     504     39 

Ga.  29.  S.  E.  7.                                                    '          ' 

74.  Hass   V.  Gardner,  36  Ga.  477,  holding  78.  Sires    v.    Moseley,    60    S.    C.    504,    39 

further  that  defendant  will  not  be  allowed  to  S.  E.  7. 

tender  a  defective  affidavit  to  retain  posses-  1.  Brown  v.   Fitcher,  91  Minn.  41    43    97 

sion  under  it  and  on  a  decision  against  him  N.  W.  416  {citing  Hennepin  County  t.  Wright 

tender  a  sufficient  affidavit  to  protect  his  pos-  County,  84  Minn.  267,  87  N.  W.  846 ;  Woolsey 

session.     See  also  Cardin  v.  Standly,  20  Ga.  v.  O'Brien,  23  Minn.  71]. 

105,    holding   that    these    affidavits    are    not  3.  Belding  v.   Hebard,   103   Fed.   532,   537, 

amendable.  43  c.  C.  A.  296. 

By  whom  made. —  A  husband  against  whom  3.  Black  L.  Diet,  {citing  2  Washburn  Real 

a  proceeding  has  been  instituted  as   an  in-  Prop.  237]. 

truder  may  make  and  tender  to  the  sheriff  a  4.  Century  Diet. 

counter  affidavit  that  he  is  in  possession  in  As  used  in  a  tariff  act  in  In  re  Cruikshank, 

right  of  his  wife  and  as  her  agent,  so  as  to  54  Fed.  676,  677. 

make  an  issue  for  trial  of  the  right  of  pos-  "  Foregoing  part   of  the  assessment  roll " 

session.     Jackson  v.  Dickson,  73  Ga.  126.      •  see  Colman  v.  Shattuck,  2  Hun   (N.  Y.)   497, 

A  sheriff  may  administer  the  oath  to  the  502. 
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°  belong- 


FOREIGN.  That  which  belongs  to  another  ;  that  which  is  strange  ; 
ing  to  another  nation  or  country;*  belonging  to  or  subject  to  another  juris- 
diction ;  ^  that  which  is  out  of  a  certain  state,  country,  county,  liberty,  manor, 
jurisdiction,  _&c.  ;^  the  correlative  of  "domestic."'  As  a  general  rule  when 
used  in  relation  to  countries  in  a  political  sense,  the  term  refers  to  the  jurisdiction 
or  government  of  the  country.'"  The  term  is  applicable  not  only  to  countries 
outside  of  the  United  States,  but  also  to  the  different  states  within  the  United 
States,  so  far  as  their  relation  to  each  other  is  concerned." 
FOREIGN  ACKNOWLEDGMENT.     See  Acknowledgments.'^ 

ADMINISTRATION.     See  Executors  and  Administeatoes.'' 
ADMINISTRATOR.     See  Executoes  and  Administeatoes. 
AFFIDAVIT.     See  Affidavits." 

ASSIGNMENT.     See  Assignments  Foe  Benefit  of  Ceeditoes." 
ATTACHMENT.     A  process  by  which  the  property  (lying  within  the 
jurisdiction  of  the  court)  of  an  absent  or  non-resident  debtor  is  seized,  in  order  to 
compel  his  appearance,  or  to  satisfy  the  judgment  that  may  be  rendered,  so  far 
as  the  property  goes.'*     (See,  generally.  Attachment  ;  Gaenishment.) 
FOREIGN  ATTORNEY.     See  Contempt." 
FOREIGN  BANK.     See  Banks  and  Banking.'^ 

Foreign  bill,  a  bill  of  exchange  drawn  or  payable  in  a  foreign  country." 
(See,  generally,  Commeecial  Papee.) 

Foreign  bills  or  money.  "Well  known  phrases  significant  and  descriptive 
of  bank  bills  duly  issued  by  legally  constituted  and  incorporated  banking  institu- 
tions.^   (See,  generally,  Commeecial  Papee.) 
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"  The  foregoing  statement "  on  motion  for 
a  new  trial  see  Sharon  r.  Sharon,  79  Ca"l.  633, 
640,  22  Pac.  26,  131. 

5.  Cowell  V.  State,  16  Tex.  App.  57,  61 
\_ciiing  Cummins  v.  State,  12  Tex.  App.  121; 
Bouvier  L.  Diet.]. 

6.  Cherokee  Nation  v.  Georgia,  5  Pet.  (U.  S.) 
1,  37,  8  L.  ed.  25;  U.  S.  v.  The  Pilot,  50 
Fed.  437,  439,  1  C.  C.  A.  523. 

7.  U.  S.  V.  The  Pilot,  50  Fed.  437,  439,  1 
C.  C.  A.  523.  And  compare  U.  S.  v.  Rice,  4 
Wheat.  (U.  S.)  246,  253,  4  L.  ed.  562. 

8.  Sweet  L.  Diet. 

9.  Hart  v.  Willetts,  62  Pa.  St.  15,  16. 
Distinguished  from  "civil"  see  7  Cyc.  151. 

10.  Cherokee  Nation  v.  Georgia,  5  Pet. 
(U.  S.)  1,  37,  8  L.  ed.  25. 

11.  Seaboard  Air-Line  R.  Co.  v.  Phillips, 
117  Ga.  98,  101,  43  S.  E.  494.  See  also 
Phoenix  Bank  v.  Hussey,  12  Pick.  (Mass.) 
483,  484;  Halliday  v.  McDougall,  20  Wend. 
(N.  Y.)  81,  84;  Wells  v.  Whitehead,  15 
Wend.  (N.  Y.)  527,  530  [citing  Buekner  v. 
Finley,  2  Pet.  (U.  S.)  586,  7  L.  ed.  528]; 
Cape  Fear  Bank  i:  Stinemetz,  1  Hill  (S.  C.) 
44,  45  [citing  Duncan  v.  Course,  1  Mill 
(S.  C.)  100];  Cowell  v.  State,  16  Tex.  App. 
57  61;  U.  S.  Bank  v.  Daniel,  12  Pet.  (U.  S.) 
32,  54,  9  L.  ed.  989. 

"  The  different  states  of  the  United  States 
are  foreign  to  each  other."  Gillespie  v.  Han- 
nahan,  4  McCord  (S.  C.)  503,  507.  But 
compare  King  v.  Parks,  19  Johns.  (N.  Y.) 
375,  377.    See  also  Fobeign  State. 

That  the  local  governments  of  the  civilized 
tribes  of  Indians  in  Indian  Territory  are  for- 
eign governments  see  Cowell  v.  State,  16  Tex. 
App.  57,  61. 

Yn  connection  with  other  words  see  the  fol- 
lowing phrases :  "  Foreign  newspapers  "  (see 
1  Vict.  c.  36,  §  47)  ;  "foreign  parcels"  (see 
45  &  46  Vict.  c.  74,  §  17)  ;  "foreign  parts" 


(see  Wainright  v.  Bland,  3  Dowl.  P.  C.  653, 
654,  1  Gale  103)  ;  "  foreign  refined  rape  oil  " 
(see  Nichol  v.  Godts,  10  Exch.  191,  193,  23 
L.  J.  Exch.  314);  "foreign  spirits"  (see  43 
&  44  Vict.  c.  24,  §  3)  ;  "foreign  statement" 
(see  Mavro  v.  Ocean  Mar.  Ins.  Co.,  L.  R.  10 
C.  P.  414,  418,  2  Aspin.  590,  44  L.  J.  C.  P. 
229,  32  L.  T.  Rep.  N.  S.  743,  23  Wkly.  Rep. 
758;  Hendricks  v.  Australasian  Ins.  Co.,  L.  R. 
9  C.  P.  460,  466,  2  Aspin.  44,  43  L.  J.  C.  P. 
188,  30  L.  T.  Rep.  N.  S.  419,  22  Wkly.  Rep. 
947;  Harris  v.  Scaramanga,  L.  R.  7  C.  P.  481, 
488,  1  Aspin.  339,  41  L.  J.  C.  P.  170,  26  L.  T. 
Rep.  N.  S.  797,  20  Wkly.  Rep.  777;  The 
Mary  Thomas,  [1894]  P.  108,  123;  7  Aspin. 
495,  63  L.  J.  Adm.  49,  71  L.  T.  Rep.  N.  S. 
104;  The  Brigella,  [1893]  P.  189,  194,  7  As- 
pin. 337,  62  L.  J.  Adm.  81,  69  L.  T.  Rep. 
N.  S.  834,  1  Reports  616);  "foreign  war- 
rant" (see  Reg.  v.  Ganz,  9  Q.  B.  D.  93,  106, 
51  L.  J.  Q.  B.  419,  46  L.  T.  Rep.  N.  S.  592 ; 
33  &  34  Vict.  c.  52,  §  26 )  ;  "  foreign  wine  " 
(see  Richards  v.  Banks,  52  J.  P.  23,  58  L.  T. 
Rep.  N.  S.  634,  637). 

12.  See  1  Cyc.  536,  539. 

13.  See  18  Cyc.   1222. 

14.  See  2  Cyc.  13. 

15.  See  4  Cyc.  159  note  49,  225,  242. 

16.  Black  h.  Diet. 

In  actions  in  personam,  a  foreign  attach- 
ment is  never  employed  as  an  original  or 
independent  process.  It  is  auxiliary  to  a 
capias  or  monition  to  the  debtor,  and  sub- 
serves only  the  end  which  an  arrest  or  ap- 
pearance of  defendant  by  stipulation  an- 
swered. Smith  V.  Miln,  22  Fed.  Cas.  No. 
13,081,-  Abb.   Adm.  373. 

17.  See  9  Cyc.  24  note  17. 

18.  See  5  Cyc.  435  note  39. 

19.  English  L.  Diet.  See  also  8  Cyc.  99 
note  27;  7  Cyc.  527,  1055. 

20.  Gushee  v.  Eddy,  11  Gray  (Mass.)   502, 
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FOREIGN  BORN.     See  Aliens.'' 

Foreign  charity,     a  charity  established  by  one  who   is   domiciled  in  a 
foreign  state  or  country.^     (See,  generally,  Chaeities.) 

Foreign  commerce.    See  Commekce.^ 

FOREIGN  CONTRACT.     See  Contracts.^ 

504,  71  Am.  Dec.  728.     See  also  12  Cye.  1145,  "Money  or  stock  in  the  foreign  funds"  see 

8  Cyc.  138  note  70,  140.  Ellis  v.  Eden,  23  Beav.  543,  547,  3  Jur.  N.  S. 

"  Foreign  asset "  see  Atty.-Gen.  v.  Sudeley,  950,    26    L.    J.    Ch.    533,    53    Eng.    Reprint 

[1896]    1  Q.  B.  354,  359   [reversing  [1895]  2  213. 

Q.  B.  526,  529,  64  L.  J.  Q.  B.  753].  31.  See  2  Cyc.  85. 

"  Foreign  bonds  "  see  Hull  v.  Hill,  4  Ch.  D.  23.  English  L.  Diet. 

97,  25  Wkly.  Rep.  223.  23.  See  7  Cyc.  415. 

Foreign  coin  see  12  Cyc.  1145.  24.  See  10  Cye.  676  note  99;  9  Cyc.  666. 


FOREIGN    CORPORATIONS 

By  Sbtmoub  D.  Thompson* 

I.  STATUS  AND  POWERS  IN  GENERAL,  1303 

A.  Dejmition  and  Status  in  General,  1203 

1.  Dejmition,  1303 

2.  Status  Determined  hy  Place  of  Origin,  1304 

3.  Foreign    Corporations    Made   Domestic    Corporations    Quoad 

Hoc,  1204 

a.  Domestication     For    Purposes     of    Jurisdiction     Over 

Them,  1204 
(i)  In  General,  1204 

(ii)  A  Question  of  Legislative  Intent,  1204 
(hi)  To  Be  Determined  hy  What  Canons  of  Interpreta- 
tion, 1305 

b.  When  Deemed  to  Have  Been  Made  a  Domestic  Corpora^ 

Hon,  1305 
(i)  In  General,  1305 

(n)  Corporatdons  of  Different  States  Consolidated,  1205 
(hi)  Corporations   Chartered  hy    Concurrent  Action   of 

Two  or  More  States,  1205 
(iv)  Complying    With  Statute   Which  in  Terms  Makes 

Foreign  Corporation  a  Domestic  One,  1206 
(v)  Instance   of  Domestication   of  Foreign   Insurance 
Corrwany,  1206 

c.  When  Not  Deemed  tb  Have  Been  Made  a  Domestic   Cor- 

poration, 1206 
(i)  Not  hy  Mere  Begistration  or  Appointment  of  Agent, 

Etc.,  Under  Domestio  Statute,  1306 
(ii)  Nor  hy  Receiving  Grant  of  Special  or  Particular 

Powers,  1206 
(ill)  Nor  hy  Being  Licensed  to  Do  Particular  Things,  1306 
(iv)  Nor  hy  Transferrvng  Bulk  of  Property  and  Business 
to  Do-mestic  State,  1307 

(a)  In  Gerieral,  1307 

(b)  Exception  in  Case  of  Corporations  Nominally 

Created  in  Other  States,  1308 

4.  Corporations  Created  hy  Congress,  1308 

5.  Territorial  Corporations,  1309 

6.  When  Foreign  Corporations  Are  Deemed  "  Persons,"  1209 

7.  When  the  Word  "  Corporation  "  in  Statutes  Applies  to  Foreign 

Corporations,  1209 

B.  Getieral  Powers  in  Ahsence  of  Prohibitions,  1311 

1.  May  Exercise  Powers  and  Make  and  Take  Contracts  in  Other 

States  and  Countries,  1311 

2.  Ma/y  Establish  Agencies  and  Do  Business  in  Other  States  a/nd 

Cownl/ries,  1213 

3.  Incorporation  Presumed  to  Be  Valid,  1313 

4.  De  Facto  Corporate  Existence  Sufficient,  1313 


*  Author  of  "  Commentaries  on  the  Law  of  Private  Corporations,"  "The  Law  of  Negligence,"  "A  Treatise 
on  the  Law  of  Trials,"  "  Corporations,"  10  Cyo.  1 ;  etc.,  etc. 

Judge  Thompson  died  August  11, 1904.  An  announcement  of  his  death  and  a  brief  summary  of  the  life- 
work  of  this  remarkable  man  appeared  in  38  American  Law  Eeview  714. 
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5.  Estoppel  to  Deny  Corporate  Existence^  1214  . 

6.  Limitation    of  Powers    hy    Charter    and   General    laws    of 

Pomicile.  1314 

a.  In  General,  1214 

b.  Exceptions  to  the  General  Rule,  1216 

c.  Imputing  Notice  of  Charter  and  Laws  of  Domicile,  1216 

d.  Effect  of  Ultra  V^ires  and  Illegal  Acts  or  Contracts,  1317 

(i)  In  General,  1217 

(ii)  Estoppel  to  Deny  Corporate  Powers,  1317 
(hi)  Injunction,  1218 

e.  Contracts  Presumed  to  Be  Within  TJieir  Charters,  1218 

C.  Disabilities  in  Absence  of  Constitutional  Protection,  1218 

1.  Cannot  Migrate,  But  Must  Dwell  in  Place  of  Creation,  1218 

2.  All   Rights   When  Acting    Outside  Jurisdiction   of  Creation 

Subject  to  Domestic  Law,  1220 

3.  Cannot  Set  Up  Charter  in  Defense  to  Liability  For  Torts,  1233 

4.  Cannot  Exercise   Corporate  Franchises  or  Powers  Except  by 

Comity,  1223 

a.  In  General,  1223 

b.  This  Comity  Determined  and  Defined  by  Legislation,  1333 

c.  Extent  of  This  Comity,  1333 

5.  Extent  to  Which  Directors  May  Act  in  Other  States,  1335 

D.  Constitutional  Protection,  1326 

1.  Not  Entitled  to  Privileges  and  Immunities  of  Citizens  of  the 

Several  States,  1226 
3.  Whether  Entitled  to  "  Equal  Protection  of  the  Laws  "  of  States 

Within  Which  They  Are  Permitted  to  Do  Business,  1337 

3.  Protection    When    Engaged    in    Interstate   or  Foreign    Com- 

merce, 1338 

a.  Statement  of  Federal  Doctrine,  1338 

b.  What  State  Restrictions  Are  Invalid,  1338 

c.  What  Is  Interstate  or  Foreign  Comm,e,rce,  1229 

(i)  Transportation,  1229 

(ii)  Telegraphic  and  Telephonic  Communication,  1229 
(hi)  Sales  and  Shipments  of  Goods,  1230 
(iv)  Insurance,  1231 

(v)  Loans  cmd  Mortgages,  1231 

4.  Obligation  of  Contracts  and  Vested  Rights,  1231 

5.  Corporations  in  Emp>loy  of  United  States  Government,  1332 

E.  Status  of  Migratory  or  "  Tramp  "  Corporations,  1232 

1.  Meaning  of  This  Term,  1282 

2.  Sitch  Corporations  "  Citizens''''  of  State  Creating  Them,  123S 

3.  Recognition  of  Such  Corporations  by  State  Courts,  1233 

4r.   Corporations  Formed  in  Foreign  State  by  Citizens  Thereof  to 
Do  Business  in  Domestic  State,  1233 

a.  In  General,  1233 

b.  Decisions  Denouncing  Such  Corporations,  1234 

5.   Corporations   Having  No   Powers  in    State    or    Country   of 
Creation,  1335 

F.  Foreign  Corporation  Coming  Into  State  and  Doing  Business  Under 

Same  Name  as  Domestic  Corporation,  1335 

G.  Provisions  Subjecting  Foreign  Corporations  to  Same  Liabilities  and 

Restrictions  as  Domestic  Corporations,  1335 
H.  Lnterference  With  Internal  Management  of  Foreign  Corporations,  1336 

1.  General  Rule,  1336 

2.  Instances  Under  the  Foregoing  Rule,  1337 

3.  Cases  in  Which  the  Rule  Does  Not  Apply,  1338 
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4.  Com'ts  Will  Settle  Ordinary  Questions  Depending   Ujpon  Con- 

struction of  Foreign  Charters,  1239 

5.  Statutory  Regulations,  1239 

II.  POWER  OF  Foreign  corporations  relating  to  property,  1240 

A.  Power  to  Acquire  and  Hold  Land,  1240 

1.  General  Statement  of  Doctrine,  1240 

2.  Doctrine  That  Power  Can  Be  Questioned  Only  hy  the  State,  1241 

a.  In  General,  1241 

b.  Assent  of  State  of  Situs  Presumed,  1241 

c.  Analogy  Between  This  Doctrine  and  Rule  as  to  Holding 

of  Land  hy  Aliens,  1242 

d.  Qualification  of  This  Rule,  1243 

3.  Must  Home  Power  to  Acquire  and  Hold  Land  in  State  of 

Creation,  1343 

4.  Decisions  Considering  the  Question  as  One  of  Public  Policy,  1243 

a.  General  Affirmation  of  the  Power,  1243 

b.  Notable  Exception  in  Illinois,  1243 

5.  Power   Limited  by  Charter   or  Governing  Statute  of  Corpo- 

ration, 1244 

a.  In  General,  1244 

b.  Construction  According  to  Lex  Rei  SitcB,  1244 

e.  Presumption,  1245 

6.  Power  to  Take  and  Hold  Land  by  Devise,  1345 

a.  Such  Power  Generally  Affirmed,  1245 

b.  Exceptions  to  the  Rule,  1245 

c.  Effect  of  Statute  of  Wills  of  Foreign  State,  1245 

d.  Effect  of  Want  of  Power,  and  the  Doctrine  of  Equitable 

Conversion,  1245 
1.  Power  to  Take  and  Foreclose  Mortgages,  1246 

8.  Power  to  Take  Lease  or  License,  1247 

9.  Constitutional  and  Statutory  Restriction  or  Prohibition,  1247 
10.  Power  of  Eminent  Domain,  1248 

B.  Power  to  Alienate  or  Encumber  Lands,  1249 

1.  Such  Power  Everywhere  Conceded,  1349 

2.  What  Law  Governs  as  to  Mode  of  Conveyance,  1249 

-C.  Power  to  Acq^dre,  Hold,  and  Transfer  Personal  Property,  1349 

1.  In  General,  1349 

2.  Power  to  Take  Bequest,  1250 

D.  Power  to  Act   as  Executor,  Administrator,    Guardian,    or    Trus- 
tee, 1250 

III.  STATE     LAWS     IMPOSING     CONDITIONS,     RESTRICTIONS,     AND     REGU- 
LATIONS, 1351 

A.  Validity  of  Such  Laws  in  General,  1351 

B.  Particular  Conditions,  Restrictions,  and  Regulations,  1253 

1.  License -Fees  or  Taxes,  1353 

2.  Filing    Charter,    Articles,  or    Certificate    of    Incorporation, 

Etc.,  1254 

a.  In  General,  1354 

b.  A  Mode  of  Domesticating  Foreign  Corporations,  1355 

c.  Penalties  and  Disabilities  For  Failure  to  Comply   With 

Statute,  1255 

d.  Evidentiary    Character   of  Certificate    Filed  by    Corpo- 

ration, 1255 

3.  Appointment    of    Agent     Upon     Whom     Process     May    Be 

Served,  1255 

4.  Maintenance  and  Designation  of  Place  of  Business,  1357 
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5.  Filvng  hy  Agent  of  Evidence  of  Authority,  1257 

6.  Tahing  Out  License,  Permit,  or  Certificate,  1257 

a.  In  General,  1257 

b.  Evidentiary  Character  of  Certificate  or  License,  1258 

7.  Filing  Statements  of  Finano^al  Condition,  Amount  of  Cajpital, 

Etc.,  1358 

8.  Deposit  of  Securities,  Etc.,  1258 

9.  Showing  as  to  Assets  and  Sulscription  and  Payment  of  Capital 

Stock,  1259 

10.  Prohibiting  Removal  of  Causes  or  Resort  to  Federal  Courts,  1259 

11.  Other  Provisions,  1359 

C.  Restrictions,  Etc.,   Considered  With  Reference  to  Particular    Cor- 

porations, 1359 

1.  In  General,  1259 

2.  Insurance  Companies,  1260 

a.  In  General,  1260 

b.  Impairment  of  Rights  hy  Subsequent  Statutes,  1361 

c.  Minute  Regulations  of  Insurance  Companies,  1361 

d.  Application  of  Statutes  to  Mutual  Benefit  Societies,  1361 

3.  Banking  Compam,ies,  1362 

4.  Guaranty  and  Surety  Companies,  1263 

5.  Trust  Companies,  1263 

6.  Manufacturing  and  Mercantile  Companies,  1363 

a.  In  General,  1263 

b.  Corporations  Vending  Patented  Articles,  1363 

7.  Railroad  and  Other  Transportation  Companies,  1364 

8.  Telegraph  and  Telephone  Companies,  1364 

9.  Other  Corporations,  1264 

D.  Retaliatory  Statutes  and  Statutes  of  Reciprocity,  1264 

1.  In  General,  1364 

2.  Constitutionality,  1265 

3.  Const/ruction  and  Application  of  Such  Statutes,  1266 

a.  In  General,  1366 

b.  Condition  of  Laio  of  Foreign  State  Must  Bi  Judicially 

Ascertained,  1267 

c.  What  Must  Appear  to  Give  Effect  to  Such  a  StattM,  1267 

E.  What   Constitutes  a  Doing,  Transacting,  or  Carrying  on  of  Busi- 

ness, 1267 

1.  Introductory  Statemsnt,  1267 

2.  Statxhtory  Definition,  1367 

3.  Isolated  Transactions,  1368 

a.  General  Rule,  1368 

b.  Illustrations  of  Isolated  Transactions,  1268 

c.  Contrary  View,  1369 

4.  Statutes  Aimed  at  Entering  State  by  Agents  and  Carrying  on 

General  Business,  1370 

5.  Sale  or  Purchase  of  Goods  Through  Local  Agents,  Brokers, 

Factors,  or  Commission  Merchants,  1271 

6.  Sale   or   Purchase  of  Goods  Through    Trameling    Agents     or 

Drum/mers,  1272 

7.  Foreign  Corporation  Acting  as  Trustee,  1373 

8.  Various  Other  Transactions  Held  to  Be  a  Doing  of  Business,  1374 

9.  Various    Other    Transactions   Held   Not   to   Be   a  Doing   of 

Business,  1275 

F.  Statutes  Do  Not  Restrain  General  Freedom  of  Contract,  1375 

G.  Statutes  Not  Allowed  to  Restrict  Interstate  or  Foreign  Commerce,  1275 
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H.  Statutes  Do  Not  Generally  Apply  to  Contracts  Made  Outside  the 
State,  1276 

1.  In  General,  1376 

2.  Sales  of  Goods,  1377 

3.  InsuroMce,  1277 

a.  Contracts  the  Situs  of  Which  Is  the  Domicile  of  the  Com- 

pany, 1277 

b.  Establishing  Agency   and    Doing    Business    Within    the 

State,  1379 

c.  Withdrawing  From  State,  But  Collecting  Premiums  and 

Paying  Losses,  1379 

4.  Loans  and  Mortgages,  1379 

I.  Assignments  For   Creditors,   Confessions  of  Judgment,  Prosecution 

a/nd  Defense  of  Suits,  Settling  Accounts,  Etc.,  1380 
J.  Retroactive  Effect  of  Such  Statutes^  1382 

1.  In  General,  1283 

2.  Effect  Upon  Continuing  Contracts  Already  Entered  Into,  1383 
K.  Enforcing  Statutes  hy  Penalties  Against  Agents,  1384 

L.  Protection  and  Discrimination  in  Favor  of  Domestic  Creditors  or 
Shareholders,  1384 

1.  In  General,  1384 

2.  Prohibition    Against    Mortgaging    Property    to    Injury    of 

Domestic  Citizens,  1285 
M.  Selling  Intoxicating  Liquors,  1385 
N.  Inspection  of  Books  and  Records,  1385 
O.  Devices  to  Evade  Statutes,  1386 
P.  Revocation  of  License  or  Permit,  1387 
Q.  Manda/inus  to  Compel  Filing  of  Charter,  Etc.,  or  Issue  of  License, 

Etc.,\2?n 
E.  Injunction  Against  Revocation  of  License  or  Permit,  1388 
S.  Proceedings  to  Oust  or  Exclude  Corporations,  1388 

1.  Quo  Warranto,  1388 

2.  Injunction,  1389 

IV.  CONSEQUENCES    OF    VIOLATING    CONSTITUTIONAL    OR    STATUTORY    CON- 
DITIONS OR  RESTRICTIONS,  1389 

A.  Introductory  Statement,  1389 

B.  Right  of  Foreign  Corporations  to  Enforce  Contracts,  1389 

1.  In  General,  1289 

2.  Contracts  Yoid  and  Unenforceable,  1389 

a.  In  General,  1289 

b.  Especially  Where  No  Specific  Penally  Is  Prescribed,  1291 

c.  Contracts  Expressly  Declared  Yoid  or  Unennforceable,  1393 

d.  Recovery  by   Other  Party  of  What  He  Has  Advanced 

Under  Contract,  1393 

e.  Defense  by  Other  Party  So  Far  as  Contract  Is  Unexecuted 

on  His  Part,  1393 

f.  Contracts  Yoid,  Although  Individuals  Are  Joined  With 

the  Corporation,  1293 

g.  Illustrations  of  This  Doctrine,  1292 

(i)  In  General,  1292 

(ii)  Premium  Notes,  Etc.,  of  Insurance  Companies,  1293 
(hi)  Recovery  by  Insurance  Companies  of  Assessments 

From  Members,  1293 
(iv)  Looms  and  Mortgages,  1294 
h.  Compliance  With  Statute  After  Making  of  Contract,  1394 
i.  Enforcing  Contracts  in  Other  States,  1294 
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j.  Effect  fff  Retaliatory  Statute,  1295 

3.  Contracts  ifot  Void  or  Unenforceable,  1395 

a.  In  General,  1395 

b.  Insurance  Contracts,  1396 

c.  Loans  and  Mortgages,  1396  _  , 

d.  Rule  Where  Statute  Prescribes  a  Distinct  Penalty,  1397 

e.  Doctrine  That  Other  Party  Is  Estopped,  1397 

4.  Contracts  Voidable  But  Not  Void,  1398 

5.  Statutes  Prohibiting  Maintenance  of  Action,  1398 

a.  Statutes  Merely  Suspending  Remedy  of  Corporation,  1398 

b.  Statutes  Barring  Remedy  of  Corporation,  1300 

c.  Effect  Upon  Executory  Contracts  Entered  Into  and  Partly 

Performed  Prior  to  Enactment,  1300 

d.  Action  by  Corporation  Upon  Contract  Assigned  to  It,  1301 

e.  Actions  Upon  Contracts  "Made  Without  the  State,  1301 

6.  Actio7is  in  Federal  Cov/rts,  1301 

0.  Right  of  Domestic  Party    to  Enforce    Contracts  Against   Corpo- 
ration, 1301 

1.  In  General,  1301 

2.  Estoppel  of  Corporation  to  Set  Up  Its  Violation  of  the  Law,  1303 

3.  Insurance  Contracts,  1302 

4.  Loans  and  Mortgages,  1803 

5.  Liability  on  Bond  Given  by  Foreign  Corporation,  1303 

6.  Non-Compliance     With     Statute     Does    Not    Defeat    Jwris- 

diction,  1303 

D.  Executed  Contracts  Unaffected  by  Statutes,  1308 

E.  Effect  With  Respect  to  Actions  For  Tort,  1304 

F.  Effect  With  Respect  to  Assignees  or  Transferees  of  Corporation,  1305 

1.  In  General,  1305 

2.  Negotiable  Instruments,  1805 

G.  Effect  With  Respect  to  Agents  and  Their  Sureties,  1305 

1.  Actions  by  Corporation,  1805 

a.  On  Bond  of  Agent,  1305 

b.  For  Money  or  Property  Received  by  Agent,  1806 

c.  On  Note  Given  by  Agent,  1307 

2.  Actions  by  Agent,  1307 

a.  In  Mis  Own  Name  on  Behalf  of  Corporation,  1307 

b.  Recovery  of  Commission  or  Other  Compensation,  1807 

3.  Embezzlement  or  Larceny  by  Agent,  1307 

H.  Effect  as  to  Maintenance  and  Defense  of  Actions  Generally,  1307 

I.  Legislature  May  Validate  Contracts,  1308 

J.  Power  to  Acqmre,  Hold,  and  Transmit  Title  to  Property,  1808 
K.  Situs  of  Contracts  For  Purpose  of  Application  of  Statutes,  1309 

1.  Where  Delivered  and  Accepted,  1309 

2.  Insurance  Policies,  1309 

a.  When    in    State    in    Which    Policy    Is    Delivered    and 

Accepted,  1309 

b.  When  at  Office  of  Corporation  Issuing  Policy,  1310 

3.  Loans  and  Mortgages,  1310 

4.  Effect  of  Stipulation  in  Contract,  1311 

L.  Personal  Liability   of    Officers,   Agents,   or  Shareholders   on  Con- 
tracts, 1311 
M.  Penalties  Against    Corporations  am,d  Their  Agents,  and  Criminal 

Liability,  1813 
N.  Effect   of  Non -Compliance  With   Statute    on  Existence  of  Gorpor 

ration,  1313 
O.  Right  of  Private  Individuals  to  Enjoin  Corporation,  1314 
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ACTIONS  BY  AND  AGAINST  FOREIGN  CORPORATIONS,  1314 
A.  Actions  hy  Foreign  Corporations^  1314 

1.  Power  to  Sue  in  Creneral,  1314 

a.  Rule  Stated,  1314 

b.  Right  to  Sue  Rests  TIpmi  Comity  of  State  of  Forum,  1315 

c.  Right  to  Site  Suhject  to  Restraints  of  local  Law,  1315 

(i)  In  Oeneral,  1315 
(ii)  Actions  in  Federal  Courts,  1316 

d.  May  Sue  in  Corporate  Name,  1316 

e.  Special  Statutory  or  Other  Remedies,  1316 

2.  For  What  Causes  of  Action,  1316 

a.  In  General,  1316 

b.  Cases  to  Which  Comity  Does  Not  Extend,  1317 

3.  Pleading  and  Evidence  in  Actiotis  hy  Foreign  Corporations,  1318 

a.  In  General,  1318 

b.  Allegation  of  Corporate  Existence,  1318 

c.  Allegation  and  Proof  of  Compliance  or  Non-Compliam,ce 

With  Local  Laws,  1318 
(i)  In  General,  1318 

(ii)  When  Non-Compliance  With  Local  Law  Is  Matter 
of  Defense,  1319 

(a)  In  General,  1319 

(b)  ILow  Such  Defense  Is  Pleaded,  1319 

(c)  When    Such    Defense    May    Be    Raised     hy 

Demurrer,  1330 
(hi)  Defense    Waived  if  Not  Raised  hy  Demurrer  or 
Answer,  1321 

d.  Pleading  Statutes  Invalidating  Contracts,  1331 

e.  Plea  in  Abatement  in  Action  For  Tort,  1333 

f.  Presumptions  and  Burden  of  Proof,  1333 

4.  Effect  of  Dissolution  or  Appointment  of  Receiver,  1333 
B.  Actions  Against  Foreign  Corporations,  1333 

1.  Ea^ly  Doctrine  That  They  Could  Not  Be  Sued  In  Personam,  1333 

a.  Statement  of  This  Doctrine,  1333 

b.  Express  Legislative  Sanction  Necessary,  1333 

2.  Modern  Doctrine  as  to  Residence  of  Corporations  For  Pur- 

poses of  Jurisdiction,  1334 

a.  In  General,  1334 

b.  Illustration  in  Case  of  Railroad  Cornpanies,  1324 

3.  Ca/nnot  Be  Sued  In  Personam  in  a  State  Where  Not  Found,  1335 

4.  Exceptions  to  This  Rule,  1336 

a.  In  General,  1336 

b.  Migrating  Into  State  of  Forum  and  Establishing  Agency 

Tliere,  1336 
(i)  In  General,  1336 

(ii)  Distinction  Between  Migrating  Into  State  and  Hav- 
ing Officer  or  Agent  Accidentally  There,  1337 
(ill)  Must  Do  Business  Within  the  State  and  Be  Served 

hy  an  Appropriate  Agent,  1338 
(iv)  Jurisdiction  as  Depending  Upon  Amount  or  Kind 
of  Business  Within  the  State,  1339 

c.  Agreement  With  State  of  Forum  That  It  May  Be  Sued 

There,  1339 

d.  Agreement  With  Opposite  Party  to  Contract  That  It  May 

Be  Sued  There,  1330 

5.  Proceedings  In  Rem,  1330 

6.  Remedies  Available  Against  Foreign  Corporations,  1331 
[76] 
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a.  Same  as  Against  Domestic  Corporations,  1331 

b.  Discovery  of  Evidence  and  Production  of  Books,  1331 

c.  Specific  Performance  of  Contracts,  1331 

d.  Attachment  and  Garnishment,  1331 

(i)  Attachment,  1331 

(a)  In  General,  1381 

(b)  By  Non  -Resident  Creditors,  1333 

(c)  Property  Subject  to  Attachment,  1333 

(d)  Insolvency,      Injunction,      Appointment     of 

Receiver,  Etc.,  1333 

(e)  Lien,  1334  ■ 

(f)  Procedure,  1334 

(g)  Attachment  in  Federal  Courts,  1835 
(ii)  Garnishment,  1385 

(a)  In  General,  1335 

(b)  Procedure,  1337 

(ill)  Attachment  or  Garnishment  of  Sha/res  of  Stock,  1338 
1.  Suable  Upon  What  Causes  of  Action,  1338 

a.  Causes    of    Action    Arising    Within    Jurisdiction     of 

Forum,  1838 

b.  Wot  Upon  Causes  of  Action  Arising  Upon  Foreign  Coti- 

tracts,  1388 

c.  Statute  Permitting  Suit  "  For  Any  Cause  of  Action, ^^  1339 

d.  Actions  For  Torts,  1339 

(i)  Torts  Committed  Within  State  of  Forum,  1839 
(ii)  Torts  Committed  in  Foreign  States,  1339 

8.  Actions  by  Non  -Residents  and  Other  Foreign  Corporations,  1840 

a.  In  General,  1340 

b.  Cannot  Sue  Foreign  Corporations   Upon  Foreign   Con- 

tracts, 1340 
(i)  In  General,  1840 
(ii)  Contrary  View,  1341 

c.  Rule  Under  Particular  Statutes,  1341 

(i)  New  York,  1341 
(ii)  Other  States,  1343 

9.  Statutes  Creating  or  Extending  Right  of  Action  Against  For- 

eign Corporations,  1343 

a.  In  General,  1343 

b.  Massachusetts,  1343 

c.  Missouri,  1343 

d.  New  York,  13U 

e.  Texas,  1344 

f.  Other  States,  13U 

g.  Canada,  1345 

10.  Actions  by  Shareholders  to  Redress   Grievances  in  Corporate 
Management,  1345 

a.  General  Doctrine,  1345 

b.  Exceptions  to  Rule,  1345 

(i)  Where  All  Officers  of  Corporation  Reside  in  State  of 

Forum  and  All  Its  Property  Is  There,  1345 
(ii)  Injunctions  and  Auxiliary  Process,  1345 
(ni)  Redress  of  Wrongful  Transfer  of  Shares    Within 

State  of  Forum,  1345 
(iv)  Specific  Performance  of  Contract  to  Issue  Shares  or 

Bonds,  1346 
(v)  Restraining  Transfer  of  Property  Within  the  Stater 
to  Monopolistic  Trust,  1346 
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11.  Actions  Against  Foreign  Corporations  Which  Have  Withdrawn 

From  State  of  Forum  or  Revohed  Agent's  Authority,  1346 

12.  Actions  Against  Foreign  Corporations  After  Their  License  Has 

Been  Revohed,  1347 

13.  Actions  Against  Corporations   Created  ly  Concurrent  Legisla- 

tion of  Several  States,  1348 

14.  Local  venue  of  Actions  Against  Foreign  Corporations,  1348- 

15.  Pleadings  in  Actions  Against  Foreign  Corporations,  1348 

16.  Actions  For  Dissolution  and  Winding  Up  of  Foreign  Corpo- 

rations, 1349 
11.  Effect  of  DissoT/wtion  of  Foreign  Corporation  on  Actions  Against 
It,  1350 

CBOSS-REFBRBNCES  * 

For  Matters  Eelating  to : 

Corporations  Generally,  see  Coepoeations. 

Insolvency,  see  Coepoeations. 

Jurisdiction  of  Particular  Courts,  see  Couets  ;  Justices  of  the  Peace. 

Liability  of  Shareholders : 

On  Subscriptions,  see  Coepoeations. 

Under  Statutes,  see  Coepoeations. 
Limitation  of  Actions,  see  Limitations  of  Actions. 
Power  of  Eminent  Domain,  see  Eminent  Domain. 
Process  Against,  see  Peocess. 
Proof  of  Corporate  Existence,  see  Coepoeations. 
Receivers,  see  Coepoeations  ;  Receivees. 
Removal  of  Causes  to  Federal  Courts,  see  Removal  of  Causes. 
Right  to  Hold  Vessels,  see  Shipping. 
Security  For  Costs,  see  Costs. 
Taxation,  see  Taxation. 

L  STATUS  AND  POWERS  IN  GENERAL. 

A.  Definition  and  Status  in  General — I.  Definition.  The  term  "foreign 
corporation  "  is  used  indiscriminately  in  American  books  of  the  law  to  designate 
either  a  corporation  created  by  or  under  the  laws  of  another  state  of  the  Ameri- 
can Union  or  a  corporation  created  by  or  under  the  laws  of  a  foreign  country.* 

1.  Daly  V.  National  L.  Ins.  Co.,  64  Ind.  1;  Defined  by  statute  as  "a  corporation  cre- 

Boley  V.  Ohio  L.  Ins.,  etc.,  Co.,  12  Ohio  St.  ated  by  or  under  the  laws  of  any  other  state, 

139;  Pembina  Consol.  Min.,  etc.,  Co.  v.  Com.,  government  or  country,"  or  one  not  incorpo- 

13   Wkly.   Notes   Cas.    (Pa.)    521.      See   also  rated  or  organized  in  this   state."     Daly  v. 

Barrowcliffe   v.   La   Caisse  Generale,   etc.,   58  National   L.    Ins.   Co.,   64   Ind.    1.      See   also 

How.  Pr.    (N.  Y.)    131;  Terry  %.  Imperial  P.  N.  Y.  Code  Civ.  Proc.  §  3343,  subd.  18. 

Ins.  Co.,  23  Fed.  Cas.  No.  13,838,  3  Dill.  408 ;  Federal    corporations,    including    national 

Janson  v.  Driefontein  Consol.  Mines,   [1902]  banks,  see  in-fra,  I,  A,  4. 

A    C.  484,  7  Com.  Cas.  268,  71  L.  J.  K.  B.  Territorial  corporations  see  infra,  I,  A,  5. 

857,  87  L.  T.  Kep.  N.  S.  372,  51  Wkly.  Rep.  "Alien"    corporation.— A   corporation   ere- 

142.     The  words   "  foreign  corporations  "   in  ated  by  or  under  the  laws  of  a  foreign  eoun- 

the   Pennsylvania   act   of   June   7,    1879,   re-  try  is  an  "alien"  in  any  other  country,  al- 

quiring  the  payment  of  a  license-fee  by  such  though  most  or  all  of  its  members  may  be 

corporation   applies    equally   to    corporations  citizens    or    subjects    of   the   latter    country, 

organized  in  another  state  and  to  those  or-  Janson  f.  Driefontein  Consol.  Mines.   [19021 

ganized  in  another  country.    Com.  v.  Arizona,  A.  C.  484,  7  Com.  Cas.  268,  71  L.  J.  K.  B. 

etc.,  Co.,  1  Dauph.  Co.  Rep.   (Pa.)   306.     See  857,  87  L.  T.  Rep.  N.  S.  372,  51  Wkly.  Rep. 

also  Pembina  Consol.  Min.,  etc.,  Co.  v.  Com.,  142.    See  Aliens,  2  Cyc.  83  note  1. 

13  Wkly.  Notes  Cas.   (Pa.)  521.  Under  the  Washington  constitution  (art.  2', 


*  The  references  to  the  Century  Digest  which  appear  in  this  article  are  put  in  by  the  publishers  and  not  by 
the  author,  in  pursuance  of  a  plan  which  applies  to  the  whole  work.  The  use  of  these  references  is  not  intendecS 
to  imply  any  deficiency  in  any  article  in  this  work,  but  the  intention  is  to  furnish  the  reader  with  difEerent 
groupings  of  the  decisions  in  a  condensed  form.  ^^^  AMERICAN  LAW  BOOK  COMPANT- 
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It  would  perhaps  have  been  better  if  the  profession  had  fallen  into  the  habit  of 
designating  the  former  as  extra-state  corporations  and  the  latter  as  foreign  cor- 
porations, or  as  alien  corporations. 

2.  Status  Determined  by  Place  of  Origin.  Speaking  generally,  the  status  of 
a  joint-stock  corporation,  whether  extra-state,  foreign,  or  domestic,  is  determined 
by  the  place  of  its  origin,  without  reference  to  the  residence  of  its  shareholders.^ 

3.  Foreign  Corporations  Made  Domestic  Corporations  Quoad  Hoc  — a.  Domes- 
tieation  For  Purposes  of  Jurisdiction  Over  Them  —  (i)  In  General.  A  state 
may,  by  its  legislation,  impose  upon  foreign  corporations,  which  seek  to  come 
■within  its  limits  to  conduct  their  business,  the  conditions  that  they  shall  be  sub- 
jected to  the  duties  and  obligations  of  domestic  corporations,  in  short,  that  they 

.shall  be,  when  so  acting  within  the  territorial  limits  of  the  state,  domestic  corpo- 
jrations  for  the  purposes  of  jurisdiction.^ 

(ii)  A  Question  OF  Leoislative  Intent.    The  question  whether  the  legis- 


'1  33)  prohibiting  foreign  corporations  from 
acquiring  land  in  the  state  and  providing  that 
for  the  purposes  of  such  prohibition  a  corpo- 
ration, a  majority  of  whose  stock  is  held  by 
aliens,  shall  be  deemed  to  be  foreign,  a  cor- 
poration organized  under  the  laws  of  the 
state,  but  a  majority  of  whose  stock  is  held 
by  aliens,  is  a  domestic  corporation  in  all 
respects  except  as  to  the  ownership  of  land. 
Hastings  v.  Anaeortes  Packing  Co.,  29  Wash. 
224,  69  Pac.  776. 

In  Canada  a  British  corporation  is  foreign. 
Lawless  v.  Sullivan,  3  Can.  Sup.  Ct.  1 17 ; 
McLeod  v.  Sandall,  26  N.  Brunsw.  526;  Phoe- 
nix Ins.  Co.  v.  Kingston,  7  Ont.  343 ;  In  re 
North  of  Scotland  Canadian  Mortg.  Co.,  31 
U.  C.  C.  P.  552.  And  a  corporation  created 
by  a  provincial  legislature  is  a  foreign  cor- 
poration in  other  provinces.  Montreal  Bank 
V.  Bethune,  4  U.  C.  Q.  B.  0.  S.  341 ;  Clarke  v. 
Union  F.  Ins.  Co.,  10  Ont.  Pr.  313,  319.  And 
of  course  a  corporation  created  by  one  of  the 
United  States  is  a  foreign  corporation  in 
Canada.  Alaska  Steamship  Co.  v.  Macaulay, 
7  Brit.  Col.  338,  within  a  statute  requiring 
security  for  costs,  although  having  an  office 
and  doing  business  in  Canada. 

A  Scotch  or  Irish  corporation,  created  by 
"the  Imperial  Parliament,  is  a  foreign  corpo- 
ration in  England.  Mackereth  v.  Glasgow, 
«tc.,  E.  Co.,  L.  E.  8  Exeh.  149,  42  L.  J.  Bxch. 
82,  28  L.  T.  Rep.  N.  S.  .167,  21  Wkly.  Rep. 
339;  Kilkenny,  etc.,  E.  Co.  v.  Feilden,  6 
Exeh.  81,  15  Jur.  191,  20  L.  J.  Exch.  141,  2 
L.  M.  &  P.  124,  6  R.  &  Can.  Cas.  785 ;  Clarke 
V.  Union  F.  Ins.  Co.,  10  Ont.  Pr.  313,  319. 

"  The  locality  of  the  forum  of  litigation  de- 
termines whether  a  corporation  is  '  foreign ' 
<or  not."  Clarke  v.  Union  F.  Ins.  Co.,  10  Ont. 
Pr.  313,  319. 

2.  See  Hastings  v.  Anaeortes  Packing  Co., 
29  Wash.  224,  69  Pac.  776;  Eeg.  v.  Arnaud, 
S  Q.  B.  806,  16  L.  J.  Q.  B.  50,  58  E.  C.  L.  806; 
and  other  cases  in  the  note  preceding  and 
in  the  notes  following. 

3.  Alabama. —  Grangers'  L.,  etc.,  Ins.  Co. 
le.  Kamper,  73  Ala.  325. 

Georgia. —  Angler  v.  East  Tennessee,  etc., 
31.  Co.,  74  Ga.  634. 

Illinois. —  Quiney  E.  Bridge  Co.  v.  Adams 
County,  88  III.  615;  Baehmann  v.  Supreme 
liOdge  K.  &  L.  of  H.,  44  111.  App.  188. 
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-  State  V.  Northern  Cent.  R.  Co., 
18  Md.  193,  double  incorporation. 

Nebraska. —  State  v.  Chicago,  etc.,  E.  Co., 
25  Nebr.  156,  44  N.  W.  125,  2  L.  E.  A.  564. 

New  Jersey. —  McGregor  v.  Erie  R.  Co.,  35 
N.  J.  L.  115. 

New  York. —  People  v.  Lake  Shore,  etc.,  E. 
Co.,  11  Hun  1. 

North  Carolina. —  Layden  v.  Endowment 
Eank,  K.  P.  of  the  World,  128  N.  C.  546, 
39  S.  E.  47;  Debnam  v.  Southern  Bell,  etc., 
Tel.  Co.,  126  N.  C.  831,  36  S.  E.  269. 

Rhode  Island. —  Sprague  v.  Hartford,  etc., 
R.  Co.,  5  R.  I.  233,  consolidation. 

West  Virginia. —  Goshorn  v.  Ohio  County,  1 
W.  Va.  308. 

United  States. —  Goodlett  v.  Louisville,  etc., 
R.  Co.,  122  U.  S.  391,  7  S.  Ct.  1254,  30  L.  ed. 
1230 ;  Pennsylvania  R.  Co.  ■;;.  St.  Louis,  etc., 
R.  Co.,  118  U.  S.  290,  6  S.  Ct.  1094',  30  L.  ed. 
83;  Graham  v.  Boston,  etc.,  R.  Co.,  118  U.  S. 
16i,  6  S.  Ct.  1009,  30  L.  ed.  196;  Clark  v. 
Barnard,  108  U.  S.  436,  2  S.  Ct.  878,  27  L.  ed. 
780;  Memphis,  etc.,  R.  Co.  v.  Alabama,  107 
U.  S.  581,  2  S.  Ct.  432,  27  L.  ed.  518;  In- 
dianapolis, etc.,  E.  Co.  V.  Vance,  96  U.  S. 
450,  24  L.  ed.  752 ;  Baltimore,  etc.,  R.  Co.  v. 
Harris,  12  Wall.  65,  20  L.  ed.  354 ;  Ohio,  etc., 
R.  Co.  V.  Wheeler,  1  Black  286,  17  L.  ed. 
130;  Western,  etc.,  R.  Co.  v.  Roberson,  61 
Fed.  592,  9  C.  C.  A.  646;  James  v.  St.  Louis, 
etc.,  E.  Co.,  46  Fed.  47 ;  Stout  v.  Sioux  City, 
etc.,  R.  Co.,  8  Fed.  794,  3  McCrary  1 ;  UphofF 
V.  Chicago,  etc.,  R.  Co.,  5  Fed.  545;  Black- 
burn V.  Selma,  etc.,  R.  Co.,  3  Fed.  Cas.  No. 
1,467,  2  Flipp.  525;  Pomeroy  v.  New  York, 
etc.,  R.  Co.,  19  Fed.  Cas.  No.  11,261,  4  Blatchf. 
120. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2497  et  seq. 

Creation  of  new  state. —  Where  a  banking 
corporation  created  by  the  legislature  of  Vir- 
ginia before  the  separation  of  West  Virginia 
from  Virginia  had  branches  in  West  Vir-- 
ginia,  it  was  held,  after  the  separation,  that 
the  corporation  was  a  domestic  corporation 
of  West  Virginia,  as  well  as  of  Virginia. 
Farmer's  Bank  v.  Gettinger,  4  W.  Va.  305. 
Compare  Kanawha  Coal  Co.  v.  Kanawha,  etc.. 
Coal  Co.,  14  Fed.  Cas.  No.  7,606,  7  Blatchf. 
391.  And  see  Myers  v.  Manhattan  Bank,  20 
Ohio  283. 
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lature  of  a  state  has  adopted  and  domesticated  a  corporation  created  by  another 
state  is  in  every  case  purely  a  question  of  legislative  intent,  to  be  determined 
upon  the  construction  of  the  statutes  of  the  state  to  which  sucli  act  of  adoption 
and  domestication  is  sought  to  be  imputed.* 

(in)  To  Be  Detmrmined  by  What  Canons  of  Interpretation.  Upon  the 
question  of  the  canons  of  interpretation  to  be  applied  in  such  a  case,  it  has  been 
observed  with  reference  to  a  railroad  company :  "  To  make  such  a  company  a 
corporation  of  another  State,  the  language  used  must  imply  creation  or  adoption 
in  such  form  as  to  confer  tlie  power  usually  exercised  over  corporations  by  the 
State,  or  hj  the  legislature,  and  such  allegiance  as  a  State  corporation  owes  to  its 
creator.  The  mere  .grant  of  privileges  or  powers  to  it  as  an  existing  corporation, 
without  more,  does  not  do  this,  and  does  not  make  it  a  citizen  of  the  State  con- 
ferring such  powers." ' 

b.  When  Deemed  to  Have  Been  Made  a  Domestic  Corporation  —  (i)  In  Gen- 
eral. AltiiougJi  there  will  be,  in  many  cases,  great  difficulty  in  determining 
whether  a  foreign  corporation  Jias  been  adopted  and  domesticated  by  the  legis- 
lation of  a  state,  yet  certain  conclusions  stand  out  clearly. 

(ii)  Corporations  op  Different  States  Consolidated.  One  is  that 
where  a  corporation,  for  instance,  a  railroad  company,  created  under  the  laws  of 
a  foreign  state,  or  of  different  foreign  states,  consolidates  with  a  corporation 
created  under  the  laws  of  the  domestic  state,  and  the  consolidation  takes  place 
under  the  domestic  law,  the  domestic  tribunals  will  treat  the  united  company  as 
a  domestic  corporation,  and  they  become  a  domestic  corporation  in  eacli  state.^ 

(in)  Corporations  Chartered  by  Congvrrent  Action  of  Two  or  More 
States.  Another  is  that  a  corporation  chartered  by  the  concurrent  action  of 
two  or  more  states,  with  substantially  the  same  powers,  is  regarded  as  a  domestic 
corporation  in  each  of  those  states,  for  the  purposes  of  local  jurisdiction,  and  the 
application  of  local  police  regulations.' 


4.  James  t.  St.  Louis,  etc.,  R.  Co.,  46  Fed. 
47;  Uphoff  V.  Chicago,  etc.,  E.  Co.,  5  Fed. 
545;  Southern,  etc.,  Tel.  Co.  v.  New  Orleans, 
etc.,  E.  Co.,  22  Fed.  Cas.  No.  13,185.  And 
see  Grangers'  L.,  etc.,  Ins.  Co.  V.  Kamper,  73 
Ala.  325. 

5.  Pennsylvania  E.  Co.  v.  St.  Louis,  etc., 
E.  Co.,  118  U.  S.  290,  296,  6  S.  Ct.  1094,  30 
L  ed.  83.  See  also  Eust  v.  United  Water- 
works Co.,  70  Fed.  129,  17  C.  C.  A.  16.  And 
see  infra,  I,  A,  3,  c. 

6.  Georgia. —  Angier  v.  East  Tennessee, 
etc.,  R.  Co.,  74  Ga.  634. 

Illinois. —  Quiney  R.  Bridge  Co.  v.  Adams 
County,  88  111.  615. 

Maryland. —  State  v.  Northern  Cent.  R.  Co., 
18  Md.  193. 

Nebraska. —  Trester  v.  Missouri  Pac.  E.  Co., 
33  Nebr.  171,  49  N.  W.  1110;  State  v.  Chi- 
cago, etc.,  R.  Co.,  25  Nebr.  165,  41  N.  W.  128; 
State  V.  Missouri,  etc.,  E.  Co.,  25  Nebr.  164, 
41  N  W  127;  State  v.  Chicago,  etc.,  E.  Co., 
25  Nebr.  156,  41  N.  W.  125,  2  L.  E.  A.  564. 

NeiD  York. —  People  v.  Lake  Shore,  etc.,  E. 
Co.,  11  Hun  1. 

Rhode  Island. —  Sprague  v.  Hartford,  etc., 
E.  Co.,  5  E.  I.  233. 

United  States. —  Louisville,  etc.,  E.  Co.  v. 
Louisville  Trust  Co.,  174  U.  S.  552,  19  S.  Ct. 
817  43  L  ed  1081;  Graham  f.  Boston,  etc., 
E  Co.,  118  U.  S.  161,  6  S.  Ct.  1009,  30  L.  ed. 
196-  Ohio,  etc.,  E.  Co.  v.  Wheeler,  1  Black 
286'  17  L  ed.  130;  Winn  v.  Wabash  E.  Co., 
118' Fed    55;  Central  Trust  Co.  v.  St.  Louis, 


etc.,  R.  Co.,  41  Fed.  551;  Colglazier  v.  Louis- 
ville, etc.,  R.  Co.,  22  Fed.  568;  Burger  v. 
Grand  Rapids,  etc.,  R.  Co.,  22  Fed.  561  j 
Graham  v.  Boston,  etc.,  R.  Co.,  14  Fed.  753; 
Nashua,  etc.,  R.  Corp.  ».  Boston,  etc.,  R. 
Corp.,  8  Fed.  458.  But  compare  Rust  v. 
United  Waterworks  Co.,  70  Fed.  129,  17 
C.  C.  A.  16;  Antelope  Co.  v.  Chicago,  etc.,  R. 
Co.,  16  Fed.  295,  4  MeCrary  46.    ' 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2500. 

Consolidation  of  foreign  with  domestic  cor- 
poration see  COEPOKATIONS,  10  Cyc.  293-296. 

7.  Ohio,  etc.,  R.  Co.  v.  Wheeler,  1  Black 
(U.  S.)  286,  17  L.  ed.  130.  See  Eece  t:  New- 
port News,  etc.,  Co.,  32  W.  Va.  164,  9  S.  E.. 
212,  3  L.  E.  A.  572,  for  a  consideration  of  th& 
status  of  such  a  corporation.  And  see  Cen- 
tral E.,  etc.,  Co.  V.  Carr,  76  Ala.  388,  52 
Am.  Eep.  339;  Quiney  E.  Bridge  Co.  v.  Ad- 
ams County,  88  111.  615;  Newport,  etc.,  Bridge 
Co.  V.  Vv'oolley,  78  Ky.  523;  Covington,  etc., 
Bridge  Co.  v.  Mayer,  31  Ohio  St.  317;  Ala- 
bama, etc.,  Mfg.  Co.  V.  Eiverdale  Cotton 
Mills,  127  Fed.  497,  62  C.  C.  A.  295;  Mis- 
souri, etc.,  E.  Co.  V.  Texas;  etc.,  R.  Co.,  10 
Fed.  497,  4  Woods  360.  That  the  ultra  vires 
acts  of  a  foreign  corporation,  which  is  a 
creature  of  the  laws  of  two  different  states,. 
are  not  made  valid  by  a  confirmatory  statute, 
enacted  by  the  legislature  in  one  only  of  such/ 
states  see  Fisk  v.  Chicago,  etc.,  E.  Co.,  4 
Abb.  Pr.  N.  S.  (I^.  Y.)  378.  There  is  also 
a  theory  to  the  effect  that  such  corporation 

[I,  A,  3,  b,  (ill)] 
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(iv)  Complying  With  Statute  Whiob  m  Terms  Makes  Foreign  Cor- 
poration A  Domestic  One.  Another  is  that  a  foreign  corporation  created  in 
one  state,  by  complying  with  a  statute  of  aiiotlier  state  which  in  terms  makes  it, 
by  the  fact  of  such  compliance,  a  domestic  corporation  of  such  other  state,  becomes 
a  domestic  corporation  of  such  state  and  not  a  mere  licensee  to  do  business 
therein.* 

(v)  Instance  of  Domestication  of  Foreign  Insurance  Company.  An 
insurance  corporation  created  in  Alabama  obtained  an  act  from  the  legislatui-e  of 
Mississippi,  authorizing  it  to  establish  one  or  more  departments  under  the  same 
name  in  that  state,  but  not  until  citizens  of  that  state  had  subscribed  for  one 
hundred  thousand  dollars'  worth  of  capital  stock,  when  it  should  be  regarded  as  a 
home  company,  and  have  all  the  privileges  of  such  companies.  It  was  held  that 
this  act  was  not  a  mere  license  for  the  original  corporation  to  do  business  in 
Mississippi,  but  created  a  new  corporation.' 

e.  When  Not  Deemed  to  Have  Been  Made  a  Domestic  Corporation  —  (i)  Not 
BY  Mere  Registration  or  Appointment  of  Agent,  Etc.,  Under  Domestic 
Statute.  A  foreign  corporation  is  not  necessarily  domesticated  by  complying 
with  a  domestic  statute  requiring  foreign  corporations  to  register  and  to  pay 
certain  taxes,  or  to  appoint  a  resident  agent,  or  to  submit  to  other  prescribed 
conditions ;  ^^  but  it  may  have  this  effect  if  the  domestic  statute,  says  so  in  terms." 

(ii)  Nor  BY  Receiving  Grant  of  Special  or  Particular  Powers.  The 
mere  fact  of  conferring  special  or  particular  powers,  not  amounting  to  general 
corporate  powers,  upon  a  foreign  corporation,  does  not  make  it  a  domestic  cor- 
poration, as,  for  instance,  where  a  statute  confers  upon  a  society  incorporated  in 
another  state  the  power  of  taking  by  gift,  etc.,  and  of  holding  and  conveying 
any  real  and  personal  property  for  all  the  purposes  of  its  incorporation.'' 

(m)  Nor  by  Being  Iicensed  to  Do  Particular  Things.  Nor  does  the 
mere  licensing  of  a  foreign  corporation  to  do  a  particular  thing  within  the 
domestic  state  or  country,  as  to  carry  on  its  business  therein  upon  complying 
with  certain  conditions,'^  or  to  own  and  use  therein  so  much  real  and  personal 

is  at  once  a,  domestic  and  a  foreign  corpora-  and  establishing  a  general  agency  in  another 

tion  within  each  of  the  states  creating  it,  a  state. 

domestic  corporation  to  the  extent  of  its  10.  In  re  Peter  Schoenhofen  Brewing  Co., 
action  under  the  government  of  the  domestic  8  Pa.  Super.  Ct.  141,  42  Wkly.  Notes  Cas. 
state,  and  a  foreign  corporation  as  regards  (Pa.)  402,  does  not  make  jt  a  foreign  cor- 
the  other  sources  of  its  existence.  State  v.  poration  within  the  meaning  of  a  statute  re- 
Northern  Cent.  R.  Co.,  18  Md.  193.  See  also  lating  to  the  granting  of  licenses  to  foreign 
CoEPOBATiONS,  10  Cyc.  170  et  seq.  corporations  to  sell  intoxicating  liquors.     See 

8.  Layden  v.  Endowment  Rank,  K.  P.  of  also  Boyer  v.  Northern  Pac.  R.  Co.,  8  Ida. 
the  World,  128  N.  C.  546,  39  S.  E.  47,  hold-  74,  66  Pac.  826  (for  purpose  of  venue  of  ac- 
ing  that  a  fraternal  corporation  of  the  Dis-  tions  against  it)  ;  Bergner,  etc.,  Brewing  Co. 
triet  of  Columbia  was  thus  domesticated  in  v.  Dreyfus,  172  Mass.  154,  51  N.  E.  531,  70 
North  Carolina.  See  also  Russell  r.  St.  Louis  Am.  St.  Rep.  251;  Wilson  v.  Southern  R.  Co., 
Southwestern  R.  Co.,  71  Ark.  451,  75  S.  W.  64  S.  C.  162,  36  S.  E.  701,  41  S.  E.  971 ;  Cal- 
725;  Debnam  v.  Southern  Bell,  etc.,  Tel.  Co.,  vert  v.  Southern  R.  Co.,  64  S.  C.  139,  36  S.  E. 
126  N.  C.  831,  36  S.  E.  269,  65  L.  R.  A.  915;  750,  41  S.  E.  963.  And  see  infra,  I,  A,  3, 
Western,  etc.,  R.  Co.  v.  Roberson,  61  Fed.  592,  c,   (in). 

9  C.  C.  A.  646.     ■  11.  See  supra,  I,  A,  3,  b,  (iv). 

Statute  not  complied  with.— Jji  re  Halifax  12.  Matter  of  Prime,  64  Hun   (N.  Y.)   50, 

Sugar  Ref.  Co.,  22  Nova  Scotia  71.  18  N.  Y.  Suppl.  603   [affirmed  in  136  N.  Y. 

Unauthorized  compliance  with  statute  by  347,  32  N.  E.  1091,  18  L.  R.  A.  713],    And  see 

officer   does   not   domesticate    a   foreign   cor-  Goodloe  v.  Tennessee,  etc.,  R.   Co.,   117   Fed. 

poration.    See  infra,  III,  B,  2,  b.  348 ;   and  other  cases  under  the  subdivisions 

9.  Grangers'  L.,  etc.,   Ins.   Co.  v.  Kamper,  following. 

73   Ala.   325.      Compare  Liverpool,   etc.,  Ins.  13.  Colorado. —  Hook    r.    Hager,    3    Colo. 

Co.  V.  Board  of  Assessors,  44  La.  Ann.  760,  11  386. 

So.  91,  16  L.  R.  A.  56;  Robinson  v.  Interna-  Kentucky. —  Illinois  Cent.  R.  Co.  v.  Hobbs, 

tional    L.    Assur.    Soc,    52    Barb.     (N.    Y.)  78  S.  W.  1116,  25  Ky.  L.  Rep.  1899. 

450,   both  holding  that   a   foreign   insurance  Massachusetts. —  Bergner,  etc.,  Brewing  Co. 

company  did  not  become  a  domestic  corpora-  v.  Dreyfvis,  172  Mass.  154,  51  N.  E.  531,  70 

tion  by  appointing  a  local  board  of  directors  Am.  St.  Rep.  251. 

[I,  A,  3,  b,  (IV)] 


FOREIGN  CORPORATIONS  [19  Cye.J     1207 

property  as  may  be  necessary  for  carrying  on  its  corporate  business,"  make  it  a 
domestic  corporation.  So  a  grant  to  a  foreign  corporation  of  a  license  to  con- 
struct a  railroad  within  the  domestic  state  does  not  necessarily  make  it  a  domestic 
corporation,"'  although  the  state  may  at  its  election  treat  it  as  such  for  the  pur- 
pose of  imposing  upon  it  reasonable  police  regulations."'  Moreover,  a  foreign 
railroad  corporation,  by  merely  leasing  and  operating  a  domestic  railroad,  does 
not  become  a  domestic  corporation,"  whether  it  operates  it  under  a  license  from 
the  domestic  state,  or  by  its  mere  tacit  consent."^  Instances  where  such  adoption 
and  domestication  of  railway  companies  have  taken  place  may  be  discovered  in 
the-  cases  cited  in  the  note." 

(iv)  Nor  by  Transfsbring  Bulk  of  Property  and  Business  to  Domes- 
tic State —  (a)  In  Oeneral.  A  corporation  does  not  lose  its  residence  and 
<5itizenship  in  the  state  of  its  creation,  from  the  mere  fact  that  the  bulk  of  its 


Missouri. —  Fielder  i:  Jessup,  24  Mo.  App. 

New  Jersey. —  State  v.  Delaware,  etc.,  R. 
Co.,  30  N.  J.  L.  473. 

New  York. —  Robinson  v.  International  L. 
Assur.  Soc,  52   Barb.  450. 

Ohio. —  Lander  v.  Burke,  65  Ohio  St.  532, 
63  N.  E.  69. 

South  Carolina. —  Wilson  v.  Southern  E. 
€o.,  64  S.  C.  162,  36  S.  E.  701,  41  S.  E.  971; 
Calvert  v.  Southern  R.  Co.,  64  S.  C.  139,  36 
S.  E.  750,  41  S.  E.  963. 

Washington. —  Daniel  v.  Gold  Hill  Min. 
Co.,  28  Wash.  411,  68  Pac.  884. 

West  Virginia. — -  Savage  v.  People's  Bldg., 
«te.,  Assoc,  45  W.  Va.  275,  31  S.  E.  991; 
Quesenberry  v.  People's  Bldg.,  etc.,  Assoc, 
44  W.  Va.  512,  30  S.  E.  73;  Humphreys  v. 
Newport  News,  etc,  Co.,  33  W.  Va.  135,  10 
S.  E.   39. 

United  States. —  Goodloe  v.  Tennessee,  etc., 
R.  Co.,  117  Fed.  348;  Rust  v.  United  Water- 
works Co.,  70  Fed.  129,  17  C.  C.  A.  16; 
Wilkinson  v.  Delaware,  etc,  R.  Co.,  22  Fed. 
353;  Antelope  Co.  C.  Chicago,  etc.,  R.  Co., 
16  Fed.  295,  4  McCrary  46;  Copeland  v. 
Memphis,  etc.,  R.  Co.,  6  Fed.  Cas.  No.  3,209, 
3   Woods   651. 

See  12  Cent.  Dig.  tit.  "Corporations," 
I  2497  et  seq. 

14.  State  V.  Delaware,  etc,  R.  Co.,  30 
N.  J.  L.  473;  Lander  v.  Burke,  65  Ohio  St. 
532,  63  N.  E.  69;  Baltimore,  etc,  R.  Co.  v. 
Harris,  12  Wall.    (U.  S.)    65,  20  L.  ed.  354. 

15.  Aspinwall  r.  Ohio,  etc.,  R.  Co.,  20  Ind. 
492,  83  Am.  Dec.  329;  State  v.  Delaware, 
■etc,  R.  Co.,  30  N.  J.  L.  473;  Baltimore, 
etc,  R.  Co.  V.  Cary,  28  Ohio  St.  208;  Good- 
lett  V.  Louisville,  etc,  R.  Co.,  122  U.  S.  391, 
7  S.  Ct.  1254,  30  L.  ed.  1230;  Baltimore, 
etc.,  R.  Co.  v.  Harris,  12  Wall.  (U.  S.)  65, 
20  L.  ed.  354;  Goodloe  v.  Tennessee,  etc.,  R. 
Co.,  117  Fed.  348;  Morgan  v.  East  Tennessee, 
etc,  R.  Co.,  48  Fed.  705,  4  Woods  523;  Chi- 
cago, etc,  R.  Co.  V.  Becker,  32  Fed.  849;  Moore 
V.  Chicago,  etc.,  R.  Co.,  21  Fed.  817 ;  Callahan 
V.  Louisville,  etc,  R.  Co.,  11  Fed.  536;  Cope- 
land  V.  Memphis,  etc.,  R.  Co.,  6  Fed.  Cas.  No. 
3,209,  3  Woods  651;  Southern,  etc.,  Tel.  Co. 
V.  New  Orleans,  etc.,  R.  Co.,  22  Fed.  Cas.  No. 
13,185.  It  has  been  held  by  a  federal  dis- 
trict judge  that  an  act  of  the  legislature  of 
Georgia    providing   that    a    certain    railroad 


company  of  that  state  should  have  the 
power  to  sell  its  road  within  that  state 
to  any  railroad  company  of  another  state, 
which  might,  by  the  laws  thereof,  be  author- 
ized to  purchase  the  same,  and  that  such 
purchasing  company  should  have  all  the 
rights  of  the  selling  company,  did  not,  after 
the  sale  and  purchase,  make  the  purchasing 
company  a  corporation  of  the  state  of 
Georgia.  Morgan  v.  East  Tennessee,  etc.,  R. 
Co.,  48  Fed.  705,  4  Woods  523.  But  this  may 
be  doubted,  in  view  of  some  of  the  holdings 
hereafter  referred  to.     See  infra,  note  18. 

16.  McGregor  v.  Erie  R.  Co.,  35  N.  J.  L. 
115;  Goodlett  v.  Louisville,  etc,  R.  Co.,  122 
U.  S.  391,  7  8.  Ct.  1254,  30  L.  ed.  1230 
(not  a  domestication,  but  a  mere  license)  ; 
Pennsylvania  R.  Co.  i:  St.  Louis,  etc.,  E. 
Co.,  118  U.  S.  290,  6  S.  Ct.  1094,  30  L.  ed. 
83  (same  conclusion)  ;  Stout  v.  Sioux  City, 
etc.,  R.  Co.,  8  Fed.  794,  3  McCrary  1  (filing 
of  articles  in  domestic  state  not  a  rein- 
corporation or  domestication ) .  Where  a  cor- 
poration created  in  Maryland  to  build  a 
railroad  there  afterward  obtained  a  special 
charter  in  Delaware  to  extend  its  road  into 
that  state,  but  never  entered  that  state,  it 
was  held  that  it  did  not  become  a  Delaware 
corporation.  Philadelphia,  etc,  R.  Co.  v. 
Kent  County  R.  Co.,  5  Houst.   (Del.)    127. 

17.  Baltimore,  etc.,  R.  Co.  v.  Cary,  28  Ohio 
St.  208. 

18.  Baltimore,  etc,  R.  Co.  v.  Koontz,  104 
U.  S.  5,  26  L.  ed.  643.  See  also  State  •?;. 
Delaware,  etc.,  R.  Co.,  30  N.  J.  L.  473; 
Wilkinson  v.  Delaware,  etc.,  R.  Co.,  22  Fed. 
353.  But  compare  for  cases  holding  that 
corporations  were  domesticated  McGregor  v. 
Erie  R.  Co.,  35  N.  J.  L.  115;  Western,  etc., 
R.  Co.  V.  Roberson,  61  Fed.  592,  9  C.  C.  A. 
046.  And  see  Peters  v.  Boston,  etc,  E.  Co., 
114  Mass.  127. 

19.  Ohio,  etc,  R.  Co.  v.  Wheeler,  1  Black 
(U.  S.)  286,  17  L.  ed.  130  (with  which  com- 
pare Baltimore,  etc.,  R.  Co.  v.  Harris,  12 
Wall.  (U.  S.)  65,  20  L.  ed.  354);  Indianapolis, 
etc,  R.  Co.  D.  Vance,  96  U.  S.  450,  24  L.  ed. 
752 ;  Memphis,  etc,  R.  Co.  v.  Alabama,  107 
U.  S.  581,  2  S.  Ct.  432,  27  L.  ed.  518;  Uphoff 
V.  Chicago,  etc.,  R.  Co.,  5  Fed.  545;  James  v. 
St.  Louis,  etc,  R.  Co.,  46  Fed.  47;  Clark  v. 
Barnard,  108  U.  8.  436,  2  S.  Ct.  878,  27  L.  ed. 
780. 
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property  and  business  lies  in  anotlier  state ;  ^  nor  gain  a  residence  in  such  otlier 
state  by  the  mere  fact  of  purchasing  and  using  property  therein.'' 

(b)  Exception  in  Case  of  Corporations  Nominally  Created  in  Other  States. 
An  exception  to  this  rule  has  been  declared  in  the  case  of  what  have  been  called 
"  tramp  "  corporations,^  that  is  to  say,  in  case  of  corporations  nominally  created 
nnder  the  laws  of  another  state,  but  whose  offices  and  principal  business  are  in 
the  domestic  state.^  But  it  has  been  held  that  a  corporation  created  for  the  pur- 
pose of  owning,  buying,  leasing,  selling,  and  operating  railroad  stock  is  not  a 
foreign  institution  maintaining  within  the  state  a  mere  nominal  existence,  where 
its  property  is  all  maintained,  used,  and  controlled  within  the  state,  and  it  has  au 
office  called  its  principal  office  within  the  state,  where  a  considerable  portion  of 
its  business  is  transacted,  although  its  shareholders,  directors,  and  officers  are 
non-residents  of  the  state.^ 

4.  Corporations  Created  by  Congress.  A  subdivision  has  been  devoted  to  the 
consideration  of  this  subject ;  ^  but  attention  may  be  called  to  a  class  of  decisions 
which  sustained  the  power  of  congress  to  create  the  former  bank  of  the  United 
States.^'  A  corporation  created  by  an  act  of  congress  with  powers  coextensive 
with  the  Union,  assuming  of  course  that  in  creating  it  congress  acts  within  the 
scope  of  its  powers,  is  not  a  foreign  corporation  within  any  state  of  the  Union, 
any  more  than  an  act  of  congress  is  a  foreign  law  within  any  state  of  the  Union. ^ 
But  where  the  corporation,  which  has  been  created  by  the  act  of  congress,  has 
been  created  in  pursuance  of  the  power  exercised  by  congress  as  the  legislature 
of  a  particular  district  or  territory,  as,  for  instance,  the  District  of  Columbia,  and 
the  corporation  is  not  engaged  in  interstate  commerce,  but,  we  will  suppose,  is 
engaged  in  the  business  of  insurance,  which  is  not  commerce,'*'  then  it  may  well 
be  treated  as  a  foreign  corporation  by  one  of  the  states,  within  vvhich  congress 
would  have  no  power  to  create  such  a  corporation,  and  make  it  a  domestic  cor- 
poration. For  instance,  under  the  statutes  of  Indiana,  defining  a  foreign  corpora- 
tion to  be  a  "corporation  created  by  or  under  the  laws  of  any  other  state^ 
government,  or  country,"  or  "  one  not  incorporated  or  organized  in  this  state," 
an  insurance  company  chartered  by  congress  within  the  District  of  Columbia  is  a 
foreign  corporation  in  Indiana,  and  subject  to  the  laws  of  that  state  regulating 

20.  Wilkinson  v.  Delaware,  etc.,  R.  Co.,  22  lodges,  are  in  Massachusetts;  so  that  its- 
Fed.  353.  funds  held  for  the  benefit  of  certificate  hold- 

21.  Crowley  v.  Panama  R.  Co.,  30  Barb.  ers  should  be  distributed  in  the  latter  state, 
(N.  Y.)  99;  International  L.  Assur.  Co.  v.  so  far  as  possible,  in  an  action  to  wind  up 
Sweetland,  14  Abb.  Pr.  (N.  Y.)  240.  Thus  its  affairs.  Garham  v.  Mutual  Aid  Soc,  161 
it  has  been  held  that  a  foreign  incorporation  Mass.  357,  37  N.  E.  447. 

will  not  be  held  void  as  an  evasion  of  the  24.  North,  etc..  Rolling  Stock  Co.  v.  Peo- 

laws  of  the  state  in  which  all  the  corporators  pie,  147  111.  234,  35  N.  E.  608,  24  L.  R.  A. 

reside  and  in  which  is  the  principal  place  of  462.    Compare  infra,  I,  E. 

business    of  the   company,   where   there   was  25.  See  Coepoeations,  10  Cyc.  167. 

no  fraud  or  evasion  of  the  law  of  the  state  of  26.  Magill  v.  Parsons,  4  Conn.   317;   Com. 

incorporation,    and    the    certificate    of   incor-  v.  Morrison,  2  A.  K.  Marsh     (Ky  )    75-  Os- 

poration  was  granted  by  the  secretary  of  state  born  v.  U.  S.  Bank,  9  Wheat    (US)   738    6 

pf!\''To^'^^P  V*  onl   ^oo*\t   ^^™^^f  *   *!;  ^-  ^^-  204;  Mcculloch  V.  Maryland,  4  Wheat, 

f  p  'a    a^«.^-^^-    ^°^'    ^^    ^V  S-    ^^^'    ^^  'U.   S.)    316,   4   L.  ed.   579;    U.   S.   Bank  v. 

oo  i-            Oompwre  supra,  I,  E,  4.  Northumberland,    2    Fed.    Cas.    No.    931,    4 

22.  ^  supra,  IE,  Wash.  108,  4  Conn.  333;  U.  S.  Bank  v.  Rob- 
•  A  !:  f" ™*1  oeneflt  society  organ-  erts,  2  Fed.  Cas.  No.  934,  4  Conn.  323. 
ized  according  to  the  provisions  of  a  law  of  27.  Thus,  it  has  been  held  that  a  railroad 
«>,n^1H^^it  ^'■^  requiring  that  its  location  company  incorporated  by  an  act  of  congress 
an  X^sho.^d  /°^*^>.r,f*f'•  ^^*^.''^*  ^^  "°*  ^  f°'-^'g°  corporation  within  the 
Ma.ssSb^„Ptt?l»  -f  ^'^f^^fl''^  '"l  Boston,  meaning  of  a  revenue  "^statute  of  Pennsyl- 
^Z.t?s  WW  ff  •  ^'=*"^li*°"^<=  '"^  M^««^-  vania;  so  that,  although  it  does  business  in 
tt,n  or  U  ^,.-  regarded  as  a  corpora-  that  state,  it  is  not  obliged  to  take  out  a 
tion  or  an  unincorporated  association,  where  license  and  pay  the  tax  imposed  on  foreign 

rJa^V^!'TF-^-  ''"^T-f'  °^°«i?'="  corporations.     Com.  v.  Texas,  etc.,  R.  Co.,  98 

resident  m  New  Hampshire,  and  its  only  place  Pa.  St.  90.     See  also  Matter  of  Gushing    40 

of  business,  as  well  as  its  officers  and  mem-  Misc.    (N.  Y.)    505,  82  N.  Y.  Suppl.  795 

bers  except  the  members  of  some  subordinate  28.  See  infra,  I,  D,  3,  c,   (iv). 
[I,  A,  3.  e,  (IV).  (a)] 
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foreign  insurance  companies.^'  A  national  banking  association  created  under  the 
act  of  congress  is  a  domestic  corporation  in  the  state  in  which  it  is  located  and  a 
foreign  corporation  in  every  other  state.^ 

5.  Territorial  Corporations.  A  corporation  created  by  or  under  an  act  of  a 
territorial  legislature  is  not  a  federal  corporation  but  a  corporation  of  the  terri- 
tory, and  it  has  the  status  of  a  foreign  corporation  in  every  other  state  and 
territory.^' 

6.  When  Foreign  Corporations  Are  Deemed  "  Persons."  The  rule  that  the 
word  "person"  in  a  statute  or  constitutional  provision  is  to  be  construed  as 
including  a  corporation  when  the  provision  can  be  applied  as  well  to  a  corpo- 
ration as  to  a  natural  person  has  been  extended  to  foreign  corporations.^'  They 
are  "  persons  outside  of  this  state,"  within  the  meaning  of  a  statute  of  limitations 
which  excepts  from  its  operation  cases  where,  at  the  time  the  cause  of  action 
accrues  aiwainst  any  "  person,"  he  is  outside  of  the  state.^  Tliey  are  also  "  per- 
sons "  within  the  meaning  of  a  statute  relating  to  taxation,  unless  a  different 
intent  is  indicated  in  the  statute.^* 

7.  When  the  Word  "  Corporation  "  in  Statutes  Applies  to  Foreign  Corporations. 
The  answer  to  this  must  depend  largely  upon  the  subject-matter  of  the  statute, 
its  policy,  and  the  context  in  which  the  word  "  corporation  "  is  employed  therein. 
Where  the  word  "  corporation "  in  a  statute  can  be  beneficially  applied  to  a 
foreign  as  well  as  to  a  domestic  corporation,  tliere  is  no  good  reason  why  it 


29.  Daly  v.  National  L.  Ins.  Co.,  64  Ind.  1. 
And  see  Williams  v.  Criswell,  51  Miss.  817; 
Hadley  v.  Freedman's  Sav.,  etc.,  Co.,  2  Tenn. 
Ch.  122.  That  a  savings  bank  incorporated 
by  congress  in  and  for  the  District  of  Colum- 
bia may  do  business  in  Tennessee  and  that 
its  depositors  may  proceed  against  it  in 
Tennessee  see  Hadley  v.  Freedman's  Sav., 
etc.,  Co.,  supra.  The  District  of  Columbia 
is  a  "  state,"  within  the  meaning  of  the  stat- 
ute of  Indiana  making  it  unlawful  for  the 
agent  of  any  insurance  company  "  incorpo- 
rated by  any  other  state  than  the  state  of 
Indiana "  to  transact  business  in  Indiana 
without  first  complying  with  the  require- 
ments of  such  statute.  State  v.  Briggs,  116 
Ind.  55,  18  N.  E.  395.  See  also  Corpora- 
tions, 10  Cyc.  169. 

30.  Cooke  V.  State  Nat.  Bank,  52  N.  Y. 
96,  11  Am.  Rep.  687  [affirming  50  Barb.  339, 
1  Abb.  Pr.  N.  S.  339] ;  Beckham  v.  Hague, 
44  N.  Y.  App.  Div.  146,  60  N.  Y.  Suppl. 
767  [reversing  28  Misc.  753,  60  N.  Y.  Suppl. 
213];  Matter  of  Cushing,  40  Misc.  (N.  Y.) 
505,  82  N.  Y.  Suppl.  795  (holding  that  a 
national  bank  organized  to  do  business  in 
New  York  is  a  domestic,  and  not  a  foreign 
corporation,  in  that  state)  ;  Northampton 
First  Nat.  Bank  v.  Doying,  11  N.  Y.  Civ. 
Proc.  61;  National  Park  Bank  v.  Gunst,  1 
Abb.  N.  Cas.  (N.  Y.)  292;  Union  Nat.  Bank 
V.  Miller,  15  Fed.  703;  St.  Louis  Nat.  Bank 
V.  Allen,  5  Fed.  551,  2  McCrary  92;  Na- 
tional Park  Bank  v.  Nichols,  17  Fed.  Cas. 
No  10,048,  4  Biss.  315;  Manufacturers'  Nat. 
Bank  v.  Baack,  16  Fed.  Cas.  No.  9,052,  2 
Abb.  232,  8  Blatchf.  137.  See  Corpora- 
tions, 10  Cyc.  170.  A  national  bank  located 
in  another  state  is  a  foreign  corporation, 
within  the  meaning  of  N.  Y.  Code  Civ.  Proc. 
§  3343,  subd.  18,  declaring  every  corporation 
a    foreign   corporation   except  those   created 


by  state  law,  or  by  federal  or  colonial  law, 
and  located  in  the  state.  Beckham  v.  Hague, 
supra. 

31.  Adams  Express  Co.  v.  Denver,  etc.,  R. 
Co.,  16  Fed.  712,  4  McCrary  77.  See  Corpo- 
rations, 10  Cyc.  169. 

32.  Eslava  v.  Ames  Plow  Co.,  47  Ala. 
384  (constitutional  provision  relating  to 
suits)  ;  Pineville  Public  Graded  Schools  v. 
Bell  County  Coke,  etc.,  Co.,  96  Ky.  68,  27 
S.  W.  862,  16  Ky.  L.  Rep.  283;  Chapman  v. 
Brewer,  43  Nebr.  890,  62  N.  W.  320,  47  Am. 
St.  Rep.  779  (statute  giving  lien  to  any  per- 
son) ;  Olcott  V.  Tioga  R.  Co.,  20  N.  Y.  210, 
75  Am.  Dec.  393;  Scharmann  v.  De  Palo,  66 
N.  Y.  App.  Div.  29,  72  N.  Y.  Suppl.  1008 
(statute  relating  to  venue  of  actions)  ;  Hart 
V.  Western  Union  Tel.  Co.,  11  Nova  Scotia  535 
(statute  relating  to  interrogatories).  See 
also  Corporations,  10  Cyc.  149.  That  a 
foreign  corporation  is  a  person  for  many 
purposes  in  contemplation  of  law  and  espe- 
cially for  the  purposes  relating  to  the  juris- 
diction of  the  courts  of  the  United  States  see 
U.  S.  V.  Amedy,  11  Wheat.  (U.  S.)  392,  6 
L.  ed.  502;  Augusta  Bank  v.  Earle,  13  Pet. 
(U.  S.)  519,  10  L.  ed.  274;  Beaaton  v.  Farm- 
ers Bank,  12  Pet.  (U.  S.)  102,  9  L.  ed.  1017. 
See  also  Courts,  11  Cyc.  843. 

Attachment  and  garnishment  see  infra, 
V,  A,  1,  e;  V,  B,  6,  d. 

33.  Olcott  V.  Tioga  R.  Co.,  20  N.  Y.  210, 
75  Am.  Dec.  33,  393  [overruling  Faulkner 
V.  Delaware,  etc..  Canal  Co.,  1  Den.  (N.  Y.) 
441];  Thompson  v.  Tioga  R.  Co.,  36  Barb. 
(N.  Y.)  79.  So  also  under  the  Kansas  stat- 
ute. North  Missouri  R.  Co.  v.  Akers,  4  Kan. 
453,  96  Am.  Dec.  183.  See,  generally,  Lim- 
itations OF  Actions. 

34.  Pineville  Public  Graded  Schools  v.  Bell 
County  Coke,  etc.,  Co.,  96  Ky.  68,  27  S.  W. 
862,  16  Ky.  L.  Rep.  283;  British  Commercial 
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should  not  be  so  applied ;  and  no  doubt  there  are  statutes  embodj'ing  tliis  con- 
clusion.^"  But  the  thread  of  no  general  principle  can  be  traced  through  the 
decisions  on  this  question  of  interpretation  ;  and  therefore  the  results  of  the  cases 
will  be  stated  in  the  note  without  comment.^^  On  the  othc  hand  the  word 
"  corporation  "  used  in  statutes  has  been  held  not  to  apply  to  foreign  corporations 
in  the  cases  referred  to  in  the  note  below.^ 


L.  Ins.  Co.  f.  state,  31  N.  Y.  32,  1  Abb.  Dec. 
199,  1  Keyes  303,  18  Abb.  Pr.  118,  28  How. 
Pr.  41.    See,  generally.  Taxation. 

35.  Thus  by  statute  in  Massachusetts 
(St.  (1870)  c.  194)  the  word  "corpora- 
tion," when  employed  in  the  general  stat- 
utes, includes  corporations  established  under 
the  laws  of  other  states,  and  having  a  usual 
place  of  business  within  that  commonwealth, 
from  which  the  implication  was  drawn  that 
service  of  process  might  be  had  upon  them 
in  the  manner  provided  in  the  case  of  domes- 
tic persons  and  corporations.  National  Bank 
of  Commerce  v.  Huntington,  129  Mass.  444. 

36.  The  word  "  corporation "  employed  in 
a  statute  has  been  held  to  include  a  foreign 
corporation  in  the  following  cases:  In  a  stat- 
ute forbidding  the  appointment  to  the  board 
of  directors  of  a  banking  corporation  of  a 
director  of  any  other  bank,  or  the  copartner 
of  a  director,  with  the  conclusion  that  it  op- 
erates to  disqualify  directors  of  banking  cor- 
porations created  in  other  states.  State  v. 
Buchanan,  Wright  (Ohio)  233.  In  a  stat- 
ute providing  that  one  may  insure  his  life 
for  the  benefit  of  his  wife  and  children  to 
the  extent  of  a  policy  represented  by  one 
himdred  and  fifty  dollars  in  annual  pre- 
miums, the  balance  to  go  to  his  personal  rep- 
resentatives and  creditors,  with  the  conclu- 
sion that  the  statute  applies  as  well  to  poli- 
cies issued  by  foreign  as  to  those  issued 
by  domestic  companies.     Cross  v.  Armstrong, 

44  Ohio  St.  613,  10  N.  E.  160.  In  a  stat- 
ute relating  to  the  manner  of  proving  the 
acts  of  corporations  by  their  records,  veri- 
fied by  affidavit.  Andrews  ».  Ohio,  etc.,  E. 
Co.,  14  Ind.  169.  In  a  statute  prohibiting 
"  corporations  "  from  interposing  the  defense 
of  usury.  Southern  L.  Ins.,  etc.,  Co.  v. 
Packer,  17  N.  Y.  51.  In  a  statute  imposing 
restrictions  upon  insurance  companies  to  for- 
feit their  policies,  although  the  statute  of 
which  it  was  amendatory  received  a  differ- 
ent construction.  Morris  f.  Penn  Mut.  L. 
Ins.  Co.,  120  Mass.  503.  In  a  statute  pro- 
viding that  all  fire-insurance  companies  must 
attach  to  their  policies  a  copy  of  the  appli- 
cation for  the  insurance,  and  that  if  they 
fail  to  do  so  they  shall  be  precluded  from 
pleading  and  proving  the  application.  Stan- 
hilber  v.  Mutual  Mill  Ins.  Co.,  76  Wis.  285, 

45  N.  W.  221.  In  a.  statute  requiring  the 
filing  of  annual  reports  of  financial  condi- 
tion. Fraser  v.  Mines  Leasing  Co.,  16  Colo. 
App._  444,  66  Pae.  167.  In  a  statute  au- 
thorizing an  action  against  directors  or  of- 
ficers of  a  corporation  to  compel  an  account- 
ing and  payment  to  the  corporation  of  any 
money  or  property  which  they  have  acquired 
themselves  or  transferred  to  others  in  vio- 
lation of  their   duties;   with   the   conclusion 

[I,  A.  7] 


that  a  director  of  a  foreign  corporation 
having  its  principal  office  and  doing  business 
in  the  state  may  sue  former  directors  for 
such  accounting  and  restoration.  Miller  v. 
Quiucy,  179  N.  Y.  294,  72  N.  E.  116  [revers- 
ing 88  N.  Y.  App.  Div.  529,  85  N.  Y.  Suppl. 
310].  In  a  statute  relating  to  attachment 
and  garnishment.  St.  Louis  Perpetual  Ins. 
Co.  V.  Cohen,  9  Mo.  421 ;  and  infra,  V,  A,  1,  e; 
V,  B,  6,  d.  In  a  statute  making  officers  and 
directors  of  corporations  liable  for  its  debts 
where  they  sign  any  certificate  required  by 
law  knowing  it  to  be  false.  Heard  v.  Pictorial 
Press,  182  Mass.  530,  65  N.  E.  901.  In  a  stat- 
ute fixing  the  venue  of  actions  against  rail- 
road companies.  Mitchell  v.  Southern  R.  Co., 
118  Ga.  845,  45  S.  E.  703.  See  infra,  V,  B, 
14.  In  a  statute  prescribing  the  eilect  of 
misrepresentations  in  the  negotiation  of  a 
policy  of  insurance.  Dolan  v.  Mutual  Re- 
serve Fund  L.  Assoc,  173  Mass.  197,  53  N.  E. 
398.  See  also  Abraham  v.  Mutual  Reserve 
Fund  L.  Assoc,  183  Mass.  116,  66  N.  E. 
605.  In  a  statute  prescribing  the  jurisdic- 
tion of  justices  of  the  peace  in  actions 
against  corporations.  McLean  v.  Prudential 
Ins.  Co.,  130  Mich.  591,  90  N.  W.  405.  In  a 
statute  prohibiting  preference  of  creditors  in 
case  of  insolvency.  Fowler  v.  Bell,  90  Tex. 
150,  37  S.  W.  1058,  59  Am.  St.  Rep.  788,  39 
L.  E.  A.  2^4.  Compare  infra,  I,  C,  2.  In  a 
statute  providing  for  interrogatories  to  offi- 
cers of  corporations.  Hart  v.  Western  Union 
Tel.  Co.,  11  Nova  Scotia  535. 

37.  The  word  "  corporation "  employed  in 
a  statute  has  been  held  not  to  include  a 
foreign  corporation  in  the  following  cases: 
In  a  statute  requiring  the  payment  of  a  sub- 
scription to  the  capital  stock  of  a  corpora- 
tion to  be  made  in  cash,  in  property,  or  in 
services.  Boyer  v.  Penn,  18  Misc.  (N.  Y.) 
607,  43  N.  Y.  Suppl.  506  [affirmed  in  19 
Misc  128,  43  N.  Y.  Suppl.  533].  In  a  stat- 
ute authorizing  corporations  created  there- 
under to  take  property  by  will  where  the  will 
is  executed  more  than  two  months  before 
testator's  death.  In  re  Lampson,  161  N.  Y. 
511,  56  N.  E.  9  [affirming  33  N.  Y.  App.  Div. 
49,  53  N.  Y.  Suppl.  531].  In  a  statute  re- 
quiring every  corporation  now  in  existence 
to  file  a  copy  of  its  articles  of  incorporation 
in  the  office  of  the  clerk  of  the  county  where 
its  property  is  situated.  South  Yuba  Water, 
etc.,  Co.  V.  Rosa,  80  Oal.  333,  22  Pae.  222. 
In  a  statute  requiring  every  contract  of  a 
corporation,  by  which  a  liability  exceeding 
one  hundred  dollars  may  be  incurred,  to  be 
in  writing,  signed  by  some  authorized  officer, 
or  under  the  corporate  seal.  Rumbough  v. 
Southern  Imp.  Co.,  106  N.  C.  461,  11  S.  E. 
528.  In  a  statute  relating  to  and  regulating 
the   accumulation   of   a   surplus,    general   or 
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B.  General  Powers  in  Absence  of  Prohibitions  —  l.  May  Exercise  Powers 
AND  Make  and  Take  Contracts  in  Other  States  and  Countries.  Contracts  of  such 
artificial  non-resident  persons  will  undoubtedly  be  valid  if  (1)  within  the  scope  of 
the  powers  conferred  upon  the  corporation  by  the  law  of  the  sovereignty  which 
has  created  it,  and  where  it  dwells ;  and  (2)  if  permitted  by  the  law  of  the  sover- 
eignty within  wliich  the  contract  is  made,  or  within  which'  it  is  to  be  performed. 
Assuming,  tlien,  that  it  has  the  power  so  to  do  under  its  own  charter  or  govern- 
ing statute,  it  may  be  regarded,  for  practical  purposes,  a  settled  principle  of 
law,  that  a  corporation  created  in  one  state  of  the  Union  or  in  a  foreign  country 
may  make  and  take  contracts  in  another  state  or  country  except  where  prohibited 
by  the  laws  of  such  other  state  or  countrj'.^'  In  the  absence  of  constitutional  or 
statutory  restrictions,  it  may  be  stated  as  a  general  rule  that  a  foreign  corpora- 


guaranty  fund,  etc.,  by  insurance  companies. 
Wheeler  v.  Mutual  Reserve  Fund  L.  Assoc, 
102  111.  App.  48.  In  a  statute  regulating  the 
rate  of  interest  and  excepting  building  and 
loan  associations.  New  York  Nat.  Mut.  Bldg., 
etc.,  Assoc.  V.  Pinkston,  79  Miss.  468,  30  So. 
692,  31  So.  834;  Shannon  v.  Georgia  State 
Bldg.,  etc.,  Assoc,  78  Miss.  955,  30  So.  51, 
84  Am.  St.  Rep.  657,  57  L.  R.  A.  800.  In  a 
statute  declaring  void  every  transfer  or  as- 
signment by  a  corporation  in  contemplation 
of  insolvency.  Vanderpoel  v.  Gorman,  140 
N.  Y.  563,  35  N.  E.  932,  37  Am.  St.  Rep.  601, 
24  L.  R.  A.  548  [reversing  3  Misc.  57,  22 
N.  Y.  Suppl.  541];  Worthington  v.  Pfister 
Bookbinding  Co.,  3  Misc.  (N.  Y.)  418,  23 
N.  Y.  Suppl.  295.  In  a  statute  authorizing 
the  levy  of  an  execution  on  the  stock  of  a 
corporation.  Caffery  v.  Choctaw  Coal,  etc, 
Co.,  95  Mo.  App.  174,  68  S.  W.  1049.  In  a 
statute  prohibiting  and  invalidating  con- 
veyances, assignments,  or  transfers  for  the 
use,  benefit,  or  security  of  moneyed  corpora- 
tions, unless  made  to  the  corporation  di- 
rectly. Wright  V.  Douglass,  10  Barb.  (N.  Y.) 
97.  See  also  In  re  Prime,  136  N.  Y.  347,  32 
N.  E.  109,  18  L.  R.  A.  713  (statute  granting 
particular  powers  or  privileges  to  corporation, 
such  as  exemption  from  the  collateral  inherit- 
ance tax)  ;  Olds  i:  City  Trust,  etc,  Co.,  185 
Mass.  500,  70  N.  E.  1022  (statute  continuing 
the  existence  of  corporations  for  the  purpose 
of  prosecuting  and  defending  suits.  Compare 
infra,  V,  A,  4 ;  V,  B,  17 )  ;  Commercial  Nat. 
Bank  v.  Corcoran,  6  Ont.  527  (act  relating 
to  banks  and  banking  and  warehouse  receipts). 

The  act  of  congress  (U.  S.  Rev.  St.  (1878) 
§  1889)  prohibiting  territorial  legislatures 
from  authorizing  the  organization  of  corpo- 
rations except  under  general  laws  does  not 
preclude  a  corporation  organized  under  spe- 
cial charter  granted  by  the  legislature  of  a 
state  from  doing  business  in  a  territory. 
Wells  V.  Northern  Pac  R.  Co.,  23  Fed.  469, 
10  Sawy.  441.     See  infra,  I,  C,  4,  c 

A  statute  relating  to  the  sale  of  railroad 
bonds  at  such  prices  as  the  directors  might 
choose  to  take  was  for  obvious  reasons  re- 
strained to  domestic  corporations  only.  Mc- 
Gregor V.  Covington,  etc.,  R.  Co.,  1  Disn. 
(Ohio)    509,   12  Ohio  Dec    (Reprint)    763. 

38.  Alabama. —  Hall  r.  Tanner,  etc..  En- 
gine Co.,  91  Ala.  363,  8  So.  348;  Hitchcock 
V.  U.  S.  Bank,  7  Ala.  386.     And  see  Eslava 


V.  New  York  Nat.  Bldg.,  etc.,  Assoc,  121 
Ala.  480,  25  So.  1013. 

Arkansas. —  Boyington  v.  Van  Etten,  62 
Ark.  63,  35  S.  W.  622. 

Delaware. —  Fidelity  Ins.,  etc.,  Co.  v.  Niven, 
5  Houst.  416,  1  Am.  St.  Rep.  150. 

District  of  Columbia —  Weymouth  v.  Wash- 
ington, etc.,  R.  Co.,  1  MacArthur  19;  East- 
ern Trust,  etc,  Co.  v.  Willis,  23  Wash.  L. 
Rep.  417,  foreign  corporation  may  execute 
a  trust  created  by  a  deed  in  the  District  of 
Columbia,  in  the  absence  of  legislation  In 
that  District  to  the  contrary. 

Florida. —  Duke  v.  Taylor,  37  Fla.  64,  19 
So.  172,  53  Am.  St.  Rep.  232,  31  L.  R.  A. 
484. 

Georgia. —  Wood  Hydraulic  Hose  Min.  Co. 
V.  King,  45  Ga.  34;  Union  Branch  R.  Co.  v. 
East  Tennessee,  etc,  R.  Co.,  14  Ga.  327. 

Idaho. —  Webster  v.  Oregon  Short-Line  R. 
Co.,  6  Ida.  312,  55  Pac  661. 

Illinois. —  People  v.  New  York  Fidelity, 
etc.,  Co.,  153  111.  25,  38  N.  E.  752,  26  L.  R.  A. 
295;  Santa  Clara  Female  Academy  v.  Sulli- 
van, 116  111.  375,  6  N.  E.  183,  56  Am.  Rep. 
776;  Reiohwald  v.  Commercial  Hotel  Co., 
106  111.  439;  Commercial  Union  Assur.  Co. 
V.  Scammon,  102  111.  46;  Stevens  v.  Pratt, 
101  111.  206;  Washtenaw  Bank  v.  Montgom- 
ery, 3  111.  422;  Farmers'  L.  &  T.  Co.  V. 
Lake  St.  El.  R.  Co.,  68  111.  App.  666  [af- 
firmed in  173  111.  439,  51  N.  E.  55],  cor-, 
poration  authorized  by  the  state  of  its  crea- 
tion to  accept  and  execute  trust  deeds  may 
do  so  in  Illinois  by  virtue  of  the  general 
comity  of  states,  in  the  absence  of  positive 
directions  to  the  contrary. 

Indiana. —  MacMurray  v.  Sidwell,  155  Ind. 
560,  58  N.  E.  722,  80  Am.  St.  Rep.  255;  El- 
ston  V.  Piggott,  94  Ind.  14 ;  Wright  v.  Bundy, 
11  Ind.  398. 

Iowa. —  Dodge  v.  Council  Bluffs,  57  Iowa 
560,   10  N.  W.  886. 

Kansas. —  State  v.  Topeka  Water  Co.,  61 
Kan.  547,  61  Pac.  337;  Kansas  City  Bridge, 
etc.,  Co.  V.  Wyandotte  County,  35  Kan.  557, 
11  Pac.  360;  Atchison,  etc.,  R.  Co.  v.  Fletcher, 
35  Kan.  236,  10  Pac.  596. 

Kentucky. —  Martin  v.  Mobile,  etc.,  R.  Co., 

7  Bush   116;    Lathrop  v.   Commercial   Bank, 

8  Dana  114,  33  Am.  Dec  481;  Bramlette  v. 
Boyce,  4  Ky.  L.  Rep.   196. 

Louisiava. —  Life  Assoc,  of  America  V. 
Levy,  33  La.  Ann.  1203;  Frazier  v.  Willcox, 
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tion  may  exercise  the  same  powers  as  are  permitted  to  domestic  corporations  of 
like  character,^'  if  such  powers  are  conferred  upon  it  by  its  charter.*' 

2.  May  Establish  Agencies  and  Do  Business  in  Other  States  and  Countries. 
Generally  speaking,  and  always  in  the  absence  of  restraints  imposed  by  the 
domestic  law,  a  corporation  is  at  liberty  to  establish  agencies  in  another  state  or 
country,  to  deal  through  its  agents  therein,  and  to  have  the  benefit  of  its  contracts 
and  of  the  judicial  remedies  to  enforce  the  same,  to  the  same  extent  as  a  person 
or  a  domestic  corporation  might  have  within  such  state  or  country/^ 


4  Rob.  517;  Williamson  v.  Smoot,  7  Mart. 
31,  12  Am.  Dec.  494. 

Maryland. —  Lycoming  F.  Ins.  Co.  v.  Lang- 
ley,  62  Md.  196;  Wellersburg,  etc.,  Plank 
Eoad  Co.  V.  Young,  12  Md.  476. 

Massachusetts. —  Saltmarsh  v.  Spauldlng, 
147  Mass.  224,  17  N.  E.  316;  Hutchins  v. 
New  England  Coal  Min.  Co.,  4  Allen  580; 
Kennebec  Co.  v.  Augusta  Ins.,  etc.,  Co.,  6 
Gray  204. 

Michigan. —  Thompson  v.  Waters,  25  Mich. 
214,  12  Am.  Rep.  243. 

Mississippi. —  Taylor  v.  Alliance  Trust  Co., 
71  Miss.  694,  15  So.  121;  Williams  v.  Cres- 
well,  51   Miss.   817. 

Missouri. —  Ferguson  v.  Soden,  111  Mo. 
208,  19  S.  W.  727,  33  Am.  St.  Rep.  512;  Con- 
necticut Mut.  Ins.  Co.  1'.  Albert,  39  Mo.  181; 
Blair  v.  Perpetual  Ins.  Co.,  10  Mo.  559,  47 
Am.  Deo.  129. 

Montana. —  Garfield  Min.,  etc.,  Co.  v.  Ham- 
mer, 6  Mont.  53,  8  Pac.  153;  King  v.  Na- 
tional Min.,  etc.,  Co.,  4  Mont.  1,  1  Pac.  727. 

Nevada. —  State  v.  McCullough,  3  Nev.  202. 

New  Jersey. —  Moulin  v.  Trenton  Mut.  L., 
etc.,  Ins.  Co.,  25  N.  J.  L.  57. 

New  York. —  U.  S.  Vinegar  Co.  v.  Schlegel, 
143  N.  Y.  537,  38  N.  E.  729;  Lancaster  v. 
Amsterdam  Imp.  Co.,  140  N.  Y.  576,  35  N.  E. 
964,  24  L.  E.  A.  322  [reversing  72  Hun  18, 
25  N.  Y.  Suppl.  309]  ;  Merrick  v.  Van  Sant- 
Toord,  34  N.  Y.  208;  Bard  v.  Poole,  12  N.  Y. 
495;  Mumford  v.  American  L.  Ins.,  etc.,  Co., 
4  N.  Y.  463;  New  York  Floating  Derrick 
Co.  V.  New  Jersey  Oil  Co.,  3  Duer  648;  Al- 
ward  V.  Holmes,  10  Abb.  N.  Cas.  96. 

Ohio. —  Cincinnati  Second  Nat.  Bank  v. 
Hall,  35  Ohio  St.  158;  Newburg  Petroleum 
Co.  V.  Weare,  27  Ohio  St.  343 ;  Ashland  Bank 
V.  Jones,  16  Ohio  St.  145;  Cincinnati  Second 
Nat.  Bank  v.  Lovell,  2  Cine.  Super.  Ct.  397. 

Pennsylvania. — -Kentucky  Bank  v.  Schuyl- 
kill Bank,   1   Pars.  Eq.  Cas.  180. 

Rhode  Island. —  Oakdale  Mfg.  Co.  v.  Garst, 
18  R.  I.  484,  28  Atl.  973,  49  Am.  St.  Rep. 
784,  23  L.  R.  A.  639. 

South  Carolina. —  Kerchner  v.  Gettys,  18 
S.  C.  521. 

South  Dakota.^  Wright  v.  Lee,  2  S.  D.  596, 
51   N.  W.  706. 

Tennessee. —  Lane  r.  West  Tennessee  Bank, 
9  Heisk.  419;  Talmadge  v.  North  American 
Coal,  etc.,  Co.,  3  Head  337;  Ohio  L.  Ins., 
etc.,  Co.  V.  Merchants'  Ins.,  etc.,  Co.,  11 
Humphr.   1^  53  Am.  Dee.  742. 

Texas.— Tuess  v.  Ghio,  92  Tex.  651,  51  S.  W. 
502;  Lytle  v.  Gustead,  4  Tex.  Civ.  App.  490, 
23   S.  W.   451. 

West  Virginia. —  Floyd  v.   National  Loan, 
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etc.,  Co.,  49  W.  Va.  327,   38   S.  E.  653,  87 
Am.  St.  Rep.  805,  54  L.  E.  A.  536. 

Wisconsin. —  Chicago  Title,  etc.,  Co.  v. 
Bashford,  120  Wis.  281,  97  N.  W.  940;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Cross,  18  Wis. 
109. 

United  States. —  Cowell  v.  Colorado  Springs 
Co.,  100  U.  S.  55,  25  L.  ed.  547;  Tombigbee 
R.  Co.  ■;;.  Kneeland,  4  How.  16,  11  L.  ed.  855; 
Augusta  Bank  v.  Earle,  13  Pet.  519,  10  L.  ed. 
274;  Blodgett  v.  Lanyon  Zinc  Co.,  120  Fed. 
893,  58  C.  C.  A.  79;  American  Waterworks 
Co.  V.  Farmers'  L.  &  T.  Co.,  73  Fed.  956,  20 
C.  C.  A.  133;  Oregonian  E.  Co.  v.  Oregon  R., 
etc.,  Co.,  27  Fed.  277;  Taylor  v.  Holmes,  14 
Fed.  498;  Knott  v.  Southern  L.  Ins.  Co.,  14 
Fed.  Cas.  No.   7,894,  2  Woods   479. 

England. —  Bateman  v.  Service,  6  App.  Cas. 
386,  50  L.  J.  P.  C.  41,  44  L.  T.  Rep.  N.  S. 
436 ;  Newby  v.  Von  Oppen,  L.  E.  7  Q.  B.  293, 
41  L.  J.  Q.  B.  148,  26  L.  T.  Rep.  N.  S.  164, 
20  Wkly.  Rep.  383. 

OoMada. —  Canadian  Pac.  R.  Co.  v.  West- 
ern Union  Tel.  Co.,  17  Can:  Sup.  Ct.  151; 
Couquillard  v.  Hunter,  36  U.  C.  Q.  B.  316; 
Howe  Maeh.  Co.  v.  Walker,  35  U.  C.  Q.  B. 
37;  Clarke  v.  Union  F.  Ins.  Co.,  10  Ont.  Pr. 
313;  Washington  County  Mut.  Ins.  Co.  v. 
Henderson,  6  U.  C.  C.  P.  146;  Birkbeck  In- 
vest. Security,  etc.,  Co.  v.  Brabant,  8  Quebec 
Q.  B.  311;  Connecticut,  etc.,  R.  Co.  v.  Corn- 
stock,  1  Rev.  L6g.  589. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§§   2490,  2494,   2529. 

A  Canadian  provincial  corporation  may  con- 
tract outside  of  the  province  of  its  creation. 
Clarke  ■;;.  Union  F.  Ins.  Co.,  10  Ont.  Pr.  313. 

39.  Freie  v.  No.  4  Fidelity  Bldg.,  etc.. 
Union,  166  111.  128,  46  N.  E.  784,  57  Am.  St. 
Rep.  123;  State  v.  Sherman,  22  Ohio  St.  411; 
New  York,  etc.,  R.  Co.  v.  Young,  33  Pa.  St. 
175;  and  other  cases  cited  in  the  preceding 
note.     See  also  infra,  I,  C,  4,  c. 

40.  See  infra,  I,  B,  6. 

41.  Arkansas. —  Boyington  v.  Van  Etten,  62 
Ark.  63,  35  S.  W.  622. 

District  of  Columbia. — Weymouth  v.  Wash- 
ington, etc.,  R.  Co.,  1  MacArthur  19. 

Florida. —  Dulce  v.  Taylor,  37  Fla.  64,  19 
So.  172,  53  Am.  St.  Rep.  232,  31  L.  R.  A.  484. 

Idaho. —  Webster  v.  Oregon  Short-Line  E. 
Co.,  6  Ida.  312,  55  Pac.  661. 

Illinois. —  People  v.  New  York  Fidelity, 
etc.,  Co.,  153  111.  25,  38  N.  E.  752,  26  L.  E.  A. 
295  (multiform  insurance  business  may  be 
carried  on  by  a  foreign  corporation  in  a  state 
where  a  domestic  corporation  is  not  author- 
ized to  do  so,  if  there  is  no  positive  statutory 
prohibition )  ;    Santa   Clara  Female  Academy 
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3.  Incorporation  Presumed  to  Be  Valid.  It  will  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  wlien  the  acts  of  a  corporation  done  in  another  state  are 
drawn  in  question,  that  the  corporation  was  properly  authorized  in  the  state  by 
which  it  was  created.*^ 

4.  De  Facto  Corporate  Existence  Sufficient.  And  the  rule  which  upholds  the 
acts  and  contracts  of  de  facto  domestic  corporations  *'  operates  to  uphold  the  acts 
and  contracts  of  de  facto  foreign  corporations.  The  rightfulness  of  their  incor- 
poration is  presumed  until  the  contrary  is  made  to  appear ;  and  it  can  only  be 
made  to  appear  in  a  proceeding  by  the  state  of  their  creation  to  oust  them  of 
their  francliises,  or  by  the  state  within  which  they  attempt  to  exercise  such 
franchises,  to  prevent  them  from  so  doing."  Failure  by  a  corporation  to  pay  its 
annual  license-tax  to  the  state  in  which  it  was  incorporated,  or  other  acts  or 


V.  Sullivan,  116  111.  375,  6  N.  E.  183,  56  Am. 
Rep.  776;  Commercial  Union  Assur.  Co.  v. 
Scammon,  102  111.  40;  Stevens  v.  Pratt,  101 
111.  206. 

Indiana. —  MacMurray  v.  Sidwell,  155  Ind. 
560,  58  N.  E.  722,  80  Am.  St.  Rep.  255; 
Elston  V.  Piggott,  94  Ind.  14. 

Iowa. —  Dodge  v.  Council  Bluffs,  57  Iowa 
560,  10  N.  W.  886. 

Kansas.—  State  v.  Topeka  Water  Co.,  61 
Kan.  547,  61  Pae.  337;  Kansas  City  Bridge, 
etc.,  Co.  V.  Wyandotte  County,  35  Kan.  557, 
11  Pac.  360;  Atchison,  etc.,  E.  Co.  v.  Fletcher, 
35  Kan.  236,  10  Pac.  596. 

Louisiana. —  Life  Assoc,  of  America  v. 
Levy,  33  La.  Ann.  1203. 

Maryland. —  Lycoming  F.  Ins.  Co.  v.  Lang- 
ley,  62  Md.  196. 

Massachusetts. —  Saltmarsh  v.  Spaulding, 
147  Mass.  224,  17  N.  E.  316;  Kennebec  Co.  v. 
Augusta  Ins.,  etc.,  Co.,  6  Gray  204. 

Michigan. —  Thompson  v.  Waters,  25  Mich. 
214,  12  Am.  Rep.  243. 

Mississippi. —  Williams  v.  Creswell,  51 
Miss.  817. 

Montana. —  Garfield  Min.,  etc.,  Co.  v.  Ham- 
mer, 6  Mont.  53,  8  Pac.  153;  King  v.  National 
Min.,  etc.,  Co.,  4  Mont.  1,  1  Pac.  727. 

New  Jersey. —  Moulin  v.  Trenton  Mut.  L., 
etc.,  Ins.  Co.,  25  N.  J.  L.  57. 

New  York. —  U.  S.  Vinegar  Co.  v.  Schlegel, 
143  N.  y.  537,  38  N.  E.  729  (unless  it  ap- 
pears that  it  was  formed  for  purposes  illegal 
in  the  latter  or  in  doing  acts  prohibited  by 
its  laws)  ;  Lancaster  v.  Amsterdam  Imp.  Co., 
140  N.  y.  576,  35  N.  E.  964,  24  L.  R.  A.  322 
[reversing  72  Hun  18,  25  N.  Y.  Suppl.  309, 
48  Alb.  L.  J.  447] ;  Merrick  v.  Van  Sant- 
voord,  34  N.  Y.  208. 

Ohio. —  Cincinnati  Second  Nat.  Bank  v. 
Hall,  35  Ohio  St.  158;  Newburg  Petroleum 
Co.  V.  Weare,  27  Ohio  St.  343;  Cincinnati 
Second  Nat.  Bank  v.  Lovell,  2  Cine.  Super.  Ct. 

397. 

Rhode  Island. —  Oakdale  Mfg.  Co.  v.  Garst, 
18  R.  I.  484,  28  Atl.  973,  49  Am.  St.  Rep.  784, 
23  L.  R.  A.  639. 

South  Carolina. —  Kerchner  v.  Gettys,  18 
S.  C.  521. 

South  Dakota.— Wright  v.  Lee,  2  S.  D. 
596,  51  N.  W.  706. 

Texas.—  Lytle  v.  Custead,  4  Tex.  Civ.  App. 
490,  23  S.  W.  451.  . 

West  Virginia. —  Floyd  v.  National  Loan, 


etc.,  Co.,  49  W.  Va.  327,  38  S.  E.  653,  87  Am. 
St.  Rep.  805,  54  L.  R.  A.  536. 

Wisconsin. —  Chicago  Title,  etc.,  Co.  v. 
Bashford,  120  Wis.  281,  97  N.  W.  940;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Cross,  18  Wis. 
109. 

United  States. — Cowell  v.  Colorado  Springs 
Co.,  100  U.  S.  55,  25  L.  ed.  547;  American 
Waterworks  Co.  v.  Farmers'  L.  &  T.  Co.,  73 
Fed.  956,  20  C.  C.  A.  133;  Oregonian  R.  Co. 
V.  Oregon  R.,  etc.,  Co.,  27  Fed.  277;  Taylor 
V.  Holmes,  14  Fed.  498 ;  Knott  v.  Southern  L. 
Ins.  Co.,  14  Fed.  Cas.  No.  7,894,  2  Woods  479. 

England. —  Bateman  v.  Service,  6  App.  Cas. 
386,  50  L.  J.  P.  C.  41,  44  L.  T.  Rep.  N.  S.  436. 

Canada. —  Canadian  Pac.  R.  Co.  v.  Western 
Union  Tel.  Co.,  17  Can.  Sup.  Ct.  151;  Coquil- 
lard  V.  Hunter,  36  U.  C.  Q.  B.  316;  Howe 
Mach.  Co.  V.  Walker,  35  U.  C.  Q.  B.  37. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§§  2490,  2494,  2529. 

43.  Wood  Hydraulic  Hose  Min.  Co.  v. 
King,  45  Ga.  34.  And  see  Brown  r.  Dibble, 
65  Mich.  520,  32  N.  W.  656;  Galveston  Land, 
etc.,  Co.  V.  Perkins,  (Tex.  Civ.  App.  1894) 
26  S.  W.  256. 

Mode  of  proving  existence  of  foreign  cor- 
porations see  CoBPOBATiONS,  10  Cyc.  243. 

43.  See  Cobpoeations,  10  Cyc.  251  et  seq. 

44.  Lancaster  v.  Amsterdam  Imp.  Co.,  140 
N.  y.  576,  35  N.  E.  964,  24  L.  R.  A.  322  [re- 
versing 72  Hun  18,  25  N.  Y.  Suppl.  309,  48 
Alb.  L.  J.  447].    And  see  the  following  cases: 

Alabama. —  Falls  v.  U.  S.  Savings  Loan, 
etc.,  Co.,  97  Ala.  417,  13  So.  25,  38  Am.  St. 
Rep.  194,  24  L.  R.  A.  174. 

Arkansas. —  Gaines  v.  Mississippi  Bank,  12 
Ark.  769. 

District  of  Columbia. —  Ohio  Nat.  Bank  v. 
Central  Constr.  Co.,  17  App.  Cas.  524. 

Indiana. —  See  North  Chicago  Rolling  Mill 
Co.  V.  Hyland,  94  Ind.  448. 

Kentucky. —  Cumberland  Tel.,  etc.,  Co.  v. 
Louisville  Home  Tel.  Co.,  114  Ky.  892,  72 
S.  W.  4,  24  Ky.  L.  Rep.  1676. 

New  York. —  Toledo  Bank  v.  International 
Bank,  21  N.  Y.  542;  People  v.  Caryl,  12 
Wend.  547. 

Utah. —  Liter  v.  Ozokerite  Min.  Co.,  7 
Utah  487,  27  Pac.  690. 

United  States. —  Moxie  Nerve  Food  Co.  v. 
Baumbach,  32  Fed.  205;  Oregonian  R.  Co.  v. 
Oregon  R.,  etc.,  Co.,  23  Fed.  232,  10  Sawy. 
464. 
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omissions  affording  ground  for  legal  proceedings  to  vacate  its  charter,  will  not 
ipso  facto  abrogate  or  annnl  its  cBarter,  so  as  to  permit  a  defendant,  sued  by  the 
corporation  in  another  jurisdiction,  to  successfully  contend  that  the  corporation 
has  no  legal  existence." 

5.  Estoppel  to  Deny  Corporate  Existence.  So  also  foreign  corporations  are 
within  the  general  doctrine  established  in  most  states  as  applicable  to  domestic 
corporations,"  that  persons  dealing  and  contracting  with  a  body  as  a  corporation 
on  the  one  hand,  and  persons  assuming  to  act  as  a  corporation  and  contracting  as 
such  on  the  other  hand,  are  estopped,  in  an  action  by  or  against  the  corporation 
to  enforce  contracts  so  entered  into,  to  deny  its  corporate  existence,*'  except 
where  the  corporation  is  such  that  its  recognition  would  be  contrary  to  the  laws 
or  public  policy  of  the  state.** 

6.  Limitation  of  Powers  by  Charter  and  General  Laws  of  Domicile  —  a.  In 
GeneraL  It  is  a  settled  principle  that  wherever  a  corporation  goes  for  business 
it  carries  its  charter  with  it,  as  that  is  the  law  of  its  existence,  and  the  charter  is 
the  same  abroad  as  at  home.  Whatever  disabilities  are  thereby  placed  upon  the 
corporation  at  home  it  retains  abroad,  and  whatever  legislative  control  it  is  sub-  • 
jected  to  at  home  must  be  i-ecognized  and  submitted  to  by  those  who  deal  with 
it  elsewhere.*'  A  result  of  this  principle  is  that,  subject  to  the  doctrine  of 
estoppel  hereafter  referred  to,™  a  corporation  cannot  exercise  a  particular  power 
in  another  state  or  country  than  that  of  its  creation,  unless  such  power  is 
expressly  or  impliedly  conferred  upon  it  by  its  charter  or  governing  statute."  And 
the  principle  applies  to  provisions  in  the  charter  of  a  corporation  prescribing  the 


45.  Ohio  Nat.  Bank  v.  Central  Constr.  Co., 
17  App.  Cas.  (D.  C. )  524;  Jones  v.  Tennessee 
Bank,  8  B.  Mon.  (Ky.)  122,  46  Am.  Dec. 
540.  And  see  Coepoeations,  10  Cyc.  256  et 
seq.,  261,   1278. 

46.  See  Cobposations,  10  Cyc.  244  et  seq. 

47.  Alabama. —  Falls  v.  V.  S.  Savings  Loan, 
etc.,  Co.,  97  Ala.  417,  13  So.  25,  38  Am.  St. 
Rep.  194,  24  L.  R.  A.  174;  Sherwood  v. 
Alvis,  83  Ala.  115,  3  So.  307,  3  Am.  St. 
Eep.  695. 

Arkansas. —  Boyington  v.  Van  Etten,  62 
Ark.  63,  35  S.  W.  622. 

Colorado. —  Cripple  Creek  First  Cong. 
Church  V.  Grand  Rapids  School-Furniture 
Co.,   15  Colo.  App.  46,  60  Pac.  948. 

District  of  Columbia. —  Ohio  Nat.  Bank  v. 
Central  Constr.  Co.,  17  App.  Cas.  524. 

Indiana. —  Jones  v.  Cincinnati  Type  Foun- 
dry Co.,  14  Ind.  89;  Guaga  Iron  Co.  v.  Daw- 
son, 4  Blackf.  202. 

Kentucky. —  Jones  v.  Tennessee  Bank,  8 
B.  Mon.  122,  46  Am.  Dec.  540;  Galliopolis 
Bank  r.  Trimble,  6  B.  Mon.  599. 

New  York. —  Toledo  Bank  v.  International 
Bank,  21  N.  Y.  542;  Williams  v.  Michigan 
Bank,  7  Wend.  539  [affirming  5  Wend.  478]. 

Texas. —  See  Alabama  Bank  v.  Simonton, 
2  Tex.  531. 

Utah. —  Liter  v.  Ozokerite  Min.  Co.,  7  Utah 
487,  27  Pao.  690;  MeCord,  etc..  Mercantile 
Co.  V.  Glenn,  6  Utah  139,  21  Pac.  500. 

West  Virginia. —  Bona  Aquu  Imp.  Co.  v. 
Standard  F.  Ing.  Co.,  34  W.  Va.  764,  12 
S.  E.  771;  Singer  Mfg.  Co.  v.  Bennett,  28 
W.  Va.  16. 

United  States. —  Oregonian  R.  Co.  v.  Ore- 
gon R.,  etc.,  Co.,  23  Fed.  232,  10  Sawy.  464. 

48.  Empire  Mills  v.  Alston  Grocery  Co., 
(Tex.  App.  1891)   15  S.  W.  505,  12  L.  R.  A. 
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366.     And   see   Montgomery   v.   Forbes,    148 
Mass.  249,  19  N.  E.  342.    See  also  infra,  I,  E. 

49.  Canada  Southern  R.  Co.  v.  Gebhard, 
109  U.  S.  527,  3  S.  Ct.  363,  27  L.  ed.  1020. 
And  see  American  Water  Works  Co.  r.  Farm- 
ers' L.  &  T.  Co.,  20  Colo.  203,  209,  37  Pae. 
269,  46  Am.  St.  Rep.  285,  25  L.  R.  A.  338, 
where  it  is  said:  "A  corporation  is  a  creature 
of  the  law.  It  is  always  subject  to  the  law 
of  its  charter,  or  if  it  has  no  special  char- 
ter, then  to  the  incorporation  laws  of  the 
state  or  sovereignty  under  and  by  virtue  of 
which  it  has  been  created;  and  though  it 
may  transact  business  in  other  jurisdictions, 
yet  its  charter  or  the  laws  to  which  it  owes 
its  existence  have  a  paramount  influence  over 
its  corporate  powers  wherever  it  undertakes 
to  exercise  them.  Hence,  to  determine  the 
capacity  of  disability  of  a  corporation  in  a 
given  case  regard  must  primarily  be  had  to 
the  laws  of  the  state  or  sovereignty  from 
which  it  has  derived  its  franchises."  See  also 
Bookover  v.  Life  Assoc,  of  America,  77  Va.  85. 

50.  See  infra,  I,  B,  6,  d,   (li). 

51.  Alabama. — Morris  v.  Hall,  41  Ala.  510; 
Hitchcock  V.  U.  S.  Bank,  7  Ala.  386. 

Colorado. — American  Water  Works  Co.  v. 
Farmers'  L.  &  T.  Co.,  20  Colo.  203,  37  Pao. 
269,  46  Am.  St.  Rep.  285,  25  L.  R.  A.  338. 

Connecticut. —  White  v.  Howard,  38  Conn. 
342. 

Dakota. —  Tolman  v.  Now  Mexico,  etc.. 
Mica  Co.,  4  Dak.  4,  22  N.  W.  505. 

Delaware. —  Baltimore,  etc.,  Tel.  Co.  v.  Del- 
aware, etc.,  Tel.,  etc.,  Co.,  7  Houst.  269,  31 
Atl.  714,  corporation  limited  by  its  charter 
to  operations  in  the  state  of  its  creation. 

Georgia. — American  Colonization  Soc.  v. 
Gartrell,  23  Ga.  448. 

Illinois. —  Starkweather  v.  American  Bible 
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mode  in  which,  or  the  officers  or  agents  by  whom,  it  must  contract  or  act.^^  So 
also  as  a  general  rule  a  corporation  is  subject  in  otliev  jurisdictions  to  restrictions 
upon  its  powers  imposed  by  the  general  laws  of  tlie  state  of  its  creation.^' 


Soc,  7:;  111.  50,  22  Am.  Rep.  133;  Metropoli- 
tan Bank  v.  Godfrey,  23  111.  579;  Frye  v. 
State  Bank,  10  111.  332;  Dubuque  F.  &  M. 
Ins.  Co.  V.  Oster,  74  111.  App.  139;  Bach- 
mann  v.  Supreme  Lodge  K.  &  L.  of  H.,  44 
111.  App.  188. 

Louisiana. —  State  r.  Southern  Pac.  Co.,  52 
La.  Ann.  1822,  28  So.  372. 

Ma?-yland. —  Fidelity  Mut.  L.  Assoc,  v. 
Ficklin,  74  Md.  172,  21  Atl.  680,  23  Atl.  197'; 
MeKim  v.  Olenn,  66  Md.  479,  8  Atl.  130; 
Glenn  r.  Clabaugh,  65  Md.  65,  3  Atl.  902. 

Michigan. —  Supreme  Lodge  K.  of  H.  v. 
Nairn,  60  Mich.  44,  26  N.  W.  826;  Diamond 
Match  Co.  r.  Register  of  Deeds,  51  Mich. 
145,  16  N.  W.  314;  Thompson  v.  Waters,  25 
Mich.  214,  12  Am.  Rep.  243;  Orr  v.  Lacey,  2 
Dougl.   230. 

Mississippi. —  New  Orleans,  etc.^  R.  Co.  v. 
Wallace,  50  Miss.  244. 

Missouri. —  Union  Nat.  Bank  v.  State  Nat. 
Bank,  155  Mo.  95,  55  S.  W.  989,  78  Am.  St. 
Rep.  560;  Blair  v.  Perpetual  Ins.  Co.,  10  Mo. 
559,  47  Am.  Dec.  129,  insurance  company  can- 
not engage  in  banking  business. 

New  York. —  Ellsworth  v.  St.  Louis,  etc., 
R.  Co.,  98  N.  Y.  553;  Hoyt  v.  Thompson,  19 
N.  Y.  207 ;  O'Brien  v.  Chicago,  etc.,  R.  Co.,  53 
Barb.  568,  36  How.  Pr.  24;  Boyce  v.  St. 
Louis,  29  Barb.  650,  18  How.  Pr.  125.  And 
see  McVity  v.  E.  D.  Albro  Co.,  90  N.  Y..App. 
Div.  109,  86  N.  Y.  Suppl.  144. 

Ohio. —  Curtis  v.  Hutchinson,  1  Ohio  Dec. 
(Reprint)   471,  10  West.  L.  J.  134. 

Rhode  Island. —  Pierce  v.  Crompton,  13 
R.  I.  312. 

Tennessee. —  Talmadge  v.  North  American 
Coal,  etc.,  Co.,  3  Head  337. 

Texas. —  Rue  v.  Missouri  Pac.  R.  Co.,  74 
Tex.  474,  8  S.  W.  533,  15  Am.  St.  Rep.  852; 
Manhattan  L.  Ins.  Co.  v.  Fields,  (Civ.  App. 
1894)   26  S.  W.  280. 

Utah. —  Davis  v.  Flagstaff  Silver  Min. 
Co.,  2  Utah  74. 

Virginia. —  Bockover  v.  Life  Assoc,  of 
America,  77  Va.  85. 

United  States. —  Canada  Southern  R.  Co.  v. 
Gebhard,  109  U.  S.,527,  3  S.  Ct.  363,  27  L.  ed. 
1020;  Life  Assoc,  of  America  v.  Rundle,  103 
U.  S.  222,  26  L.  ed.  337;  Augusta  Bank  v. 
Earle,  13  Pet.  519,^10  L.  ed.  274;  Seattle 
Gas,  etc.,  Co.  v.  Citizens'  Light,  etc.,  Co., 
123  Fed.  588. 

Canada. —  Canadian  Pac.  R.  Co.  v.  Western 
Union  Tel.  Co.,  17  Can.  Sup.  Ct.  151. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§§  2532,  2550,  2579. 

Powers  with  respect  to  taking,  holding,  and 
alienating  property  see  infra,  II. 

53.  Metropolitan  Bank  v.  Godfrey,  23  111. 
579 ;  Diamond  Match  Co.  v.  Register  of  Deeds, 
51  Mich.  145,  16  N.  W.  314;  Union  Nat. 
Bank  v.  State  Nat.  Bank,  155  Mo.  95,  55 
S.  W.  989,  78  Am.  St.  Rep.  560;  Talmadge 
V.  North  American  Coal,  etc.,   Co.,  3   Head 


(Tenn.)  337.  Mo.  Laws  (1891),  p.  75,  pro- 
viding that  foreign  corporations  shall  main- 
tain an  office  in  Missouri,  where  legal  serv- 
ice may  be  had,  and  proper  books  kept,  and 
shall  not  mortgage  its  property  to  the  injury 
or  exclusion  of  any  one  in  the  state,  etc.,  did 
not  validate  a  mortgage  executed  by  a  foreign 
corporation,  which  was  void,  because  author- 
ized at  a  meeting  of  its  directors  beyond  the 
limits  of  the  state  under  the  laws  of  which 
it  was  organized,  contrary  to  its  charter. 
Union  Nat.  Bank  v.  State  Nat.  Bank,  supra. 

53.  Colorado. —  American  Water  Works  Co. 
V.  Farmers'  L.  &  T.  Co.,  20  Colo.  203,  37  Pac. 
269,  46  Am.  St.  Rep.  285,  25  L.  R.  A.  338. 

Dakota. — Tolman  v.  New  Mexico,  etc..  Mica 
Co.,  4  Dak.  4,  22  N.  W.  505,  holding  that  an 
action  could  not  be  maintained  against  a 
foreign  corporation  for  its  breach  of  an  ex- 
ecutory contract  to  take  from  plaintiff  shares 
of  its  own  stock  for  a  certain  sum  per  share, 
where  the  contract  was  prohibited  by  the  laws 
of  the  state  of  its  creation. 

Illinois. —  Starkweather  v.  American  Bible 
Soc,  72  111.  50,  22  Am.  Rep.  133;  Dubuque 
F.  &  M.  Ins.  Co.  V.  Oster,  74  111.  App.  139, 
148,  statute  regulating  contracts  of  insurance. 

Maryland. —  Fidelity  Mut.  L.  Assoc,  v. 
Ficklin,  74  Md.  172,  21  Atl.  680,  23  Atl.  197 
(statute  as  to  misrepresentations  in  contracts 
of  insurance )  ;  McKim  v.  Glenn,  66  Md.  479, 
8  Atl.  130  (statute  as  transfer  of  stock  and 
liability  of  shareholders  binding  on  share- 
holders in  other  states)  ;  Glenn  v.  Clabaugh, 
65  Md.  65,  3  Atl.  902  (liability  of  sub- 
scriber for  stock). 

Michigan. —  Supreme  Lodge  K.  of  H.  v. 
Nairn,  60  Mich.  44,  26  N.  W.  826,  laws  as  to 
beneficiaries  under  certificates  of  benefit  as- 
sociations. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Wallace,  50  Miss.  244,  liability  of  foreign 
railroad  company. 

Missouri. —  Union  Nat.  Bank  v.  State  Nat. 
Bank,  155  Mo.  95,  55  S.  W.  989,  78  Am.  St. 
Rep.  560,  general  statute  prohibiting  meeting 
of  and  action  by  directors  of  corporations 
beyond  the  limits  of  the  state. 

Rhode  Island. —  Pierce  v.  Crompton,  13 
R.  L  312. 

Texas. —  Rue  v.  Missouri  Pac.  R.  Co.,  74 
Tex.  474,  8  S.  W.  533,  15  Am.  St.  Rep.  852 
(statute  of  state  of  foreign  railroad  com- 
pany prohibiting  officers  or  employees  of  any 
such  corporation  from  being  interested  in 
the  business  of  transportation  over  its  road)  ; 
Manhattan  L.  Ins.  Co.  v.  Fields,  (Civ.  App. 
1894)  26  S.  W.  280  (statutes  regulating  in- 
surance companies). 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§§  2532,  2550,  2579. 

Winding  up  of  insolvent  corporation. —  A 
statute  of  the  state  of  a,  corporation's  domi- 
cile providing  for  the  winding  up  of  insolv- 
ent  corporations    and   distribution   of    their 

[I.  B.  6,  a] 
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b.  Exceptions  to  the  General  Rule.  To  the  general  rule  above  stated  there  are 
exceptions  in  the  case  of  charter  or  statutory  restrictions  in  the  state  of  the  cor- 
poration's domicile  which  are  not  intended  as  restrictions  on  the  powers  of  the 
corporation  generally,  but  merely  as' a  prohibition  of  particular  acts  or  contracts 
within  the  state  of  domicile,^  such,  according  to  the  weight  of  authority,  as  gen- 
eral laws  prohibiting  the  taking  of  a  greater  rate  of  interest  than  the  rate  tliereby 
prescribed,^'  or  even  a  charter  prohibition  to  this  effect,^*  statutes  regulating  or 
prohibiting  assignments  for  the  benefit  of  creditors  or  preferences  in  contemplation 
of  insolvency ,'^  and  the  statute  of  wills.^^ 

e.  Imputing  Notice  of  Charter  and  Laws  of  Domicile.  Where  a  corporation 
goes  into  another  state  or  country  than  that  of  its  domicile  and  does  business  or 


assets  equitably  among  those  entitled  thereto 
has  been  held  .to  follow  the  corporation  into 
another  state  so  as  to  affect  persons  there 
dealing  with  it,  with  the  conclusion  that 
where  an  insurance  company  of  Missouri, 
which  had  done  business  and  issued  policies 
in  Virginia,  became  insolvent,  and,  as  au- 
thorized by  a  statute  of  Missouri  there  trans- 
ferred all  its  assets  to  the  state  superintend- 
ent of  insurance  for  the  purpose  of  paying  its 
debts  and  an  equitable  distribution  of  its  sur- 
plus, the  statute  and  transfer  was  operative  in 
Virginia,  and  a  Virginia  policy-holder,  being 
chargeable  with  notice  of  the  statute  and 
the  powers  of  the  corporation,  could  not  at- 
tach debts  due  the  company  in  Virginia,  con- 
stituting part  of  the  assets  so  transferred. 
Boekover  v.  Life  Assoc,  of  America,  77  Va. 
85.  See  also  Life  Assoc,  of  America  v.  Run- 
die,  103  U.  S.  222,  26  L.  ed.  337. 

Appointment  of  receiver  for  an  insolvent 
corporation  under  a  statute  of  the  state  of 
its  domicile  is  recognized  and  given  effect  in 
another  state.  American  Water  Works  Co. 
V.  Farmers'  L.  &  T.  Co.,  20  Colo.  203,  37  Pac. 
269,  46  Am.  St.  Rep.  285,  25  L.  R.  A.  338. 
See,  generally.  Receivers. 

Substitution  of  new  securities  by  foreign 
corporation. —  That  the  Canadian  parliament 
had  authority  to  grant  to  an  embarrassed 
railroad  eompary  within  the  Dominion  the 
power  to  make  an  arrangement  with  its 
mortgage  creditors  for  the  substitution  of  a 
new  security,  and  to  provide  that  the  ar- 
rangement should  be  binding  on  all  the  hold- 
ers of  obligations  secured  by  the  same  mort- 
gage when  assented  to  by  the  majority,  and 
that  such  statute  and  arrangement  were  bind- 
ing on  bondholders  in  the  United  States  see 
Canada  Southern  R.  Co.  v.  Gebhard,  109 
U.  S.  527,  27  L.  ed.  1020. 

Legislation  after  making  of  contract. —  A 
contract  entered  into  by  a  foreign  corpora- 
tion, such  as  an  insurance  contract  entered 
into  by  a  foreign  insurance  company,  is  not 
affected  by  subsequent  legislation  of  the  state 
of  its  domicile.  Provident  Sav.  L.  Assur. 
Soc.  V.  Bailey,  80  S.  W.  452,  25  Ky.  L.  Rep. 
2251. 

54.  Hitchcock  v.  U.  S.  Bank,  7  Ala.  386, 
431;  White  v.  Howard,  38  Conn.  342;  Bard 
V.  Poole,  12  N.  Y.  495;  and  other  cases  cited 
in  the  notes  following. 

55.  Alabama. —  Hitchcock  v.  U.  S.  Bank,  7 
Ala.  386,  431. 

[I,  B.  6,  b] 


Louisiana. —  Prazier  v.  Willcox,  4  Rob.  517. 

Mississippi. —  Knox  v.  U.  S.  Bank,  26  Miss. 
655. 

Missouri. —  Louisville  Bank  v.  Young,  37 
Mo.  398. 

Neiv  Yorfc.— Bard  v.  Poole,  12  N.  Y.  495. 

United  States. —  U.  S.  Mortgage  Co.  v. 
Sperrv,  24  Fed.  838. 

56.' Hitchcock  v.  U.  S.  Bank,  7  Ala.  386, 
431,  holding  that  a.  provision  in  the  char- 
ter of  a  foreign  banking  corporation  that  it 
should  not,  within  the  state  of  its  creation, 
take  more  than  a  certain  rate  of  interest  for 
its  loans  and  discounts,  did  not  follow  it 
into  Alabama,  where  by  comity  it  was  per- 
mitted to  do  business,  and  where  a  higher 
rate  of  interest  was  permitted  by  law.  See 
to  the  same  effect  Knox  v.  XJ.  S.  Bank,  26 
Miss.  655;  Louisville  Bank  v.  Young,  37  Mo. 
398 ;  and  other  cases  in  the  note  preceding. 

Contra. —  See  Orr  v.  Lacey,  2  Dougl.  (Mich.) 
230. 

57.  Boehme  v.  Rail,  51  N.  J.  Eq.  541,  26 
Atl.  832;  Borton  v.  Brines-Chase  Co.,  175 
Pa.  St.  209,  34  Atl.  597;  East  Side  Bank  v. 
Columbus  Tanning  Co.,  170  Pa.  St.  1,  32 
Atl.  539;  Pairpont  Mfg.  Co.  v.  Philadelphia 
Optical,  etc.,  Co.,  161  Pa.  St.  17,  28  Atl. 
1003  (confession  of  judgment  by  New  Jersey 
corporation  to  prefer  creditors  sustained  in 
Pennsylvania,  although  it  would  have  been 
invalid  in  New  Jersey)  ;  Benevolent  Order 
A.  W.  V.  Sanders,  28  Wkly.  Notes  Cas.  (Pa.) 
321. 

Contra. —  But  see  Pierce  v.  Crompton,  13 
R.  I.  312,  where  an  assignment  for  the  bene- 
fit of  creditors  by  a  New  York  corporation  in 
Rhode  Island  was  held  void  because  of  a  pro- 
hibitory New  York  statute.  " 

Effect  in  state  of  domicile. —  But  it  has 
been  held  in  New  York  that  a  judgment  con- 
fessed by  a  New  York  corporation  in  another 
state  is  governed  by  the  laws  of  New  York, 
and,  if  intended  to  prefer  creditors  in  viola- 
tion of  such  laws,  will  be  declared  void  by 
the  courts  of  New  York,  without  regard  to 
the  laws  of  such  other  state.  McQueen  t\ 
New,  87  Hun  (N.  Y.)  206,  33  N.  Y.  Suppl. 
802  [reversing  10  Misc.  251,  30  N.  Y.  Suppl. 
977]. 

58.  White  ».  Howard,  38  Conn.  342,  holding 
that  the  capacity  of  a  foreign  corporation  to 
take  land  by  devise  must  be  determined  by 
its  charter  and  the  laws  of  the  state  wherein 
the  land  is  situated,  and  that  the  laws  of  the 
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makes  contracts,  persons  there  dealing  with  it  are  chargeable  with  notice  of  its 
charter  and  of  restrictions  thereby  imposed  upon  it.''  But  it  has  been  held  that 
they  are  not  chargeable  with  notice  of  restrictions  upon  its  powers  imposed  by 
general  laws  of  the  state  of  domicile,  and  not  imposed  by  its  charter  or  governing 
statute,  unless  actual  notice  is  proved.^" 

d.  Effect  of  Ultra  Vires  and  Illegal  Acts  or  Contracts  —  (i)  In  Genesal.  In 
determining  whether  a  particular  contract  of  a  foreign  corporation  is  ultra  vires,  or 
illegal  because  of  prohibition,  and  if  so,  its  effect,  the  same  principles  and  rules 
govern  as  in  the  case  of  domestic  corporations.^'  Executory  ultra  vires  contracts 
of  a  foreign  corporation,  and  in  some  jurisdictions  contracts  executed  on  one  side, 
cannot  be  enforced  either  by  or  against  the  corporation,'^  except  in  the  case  of 
negotiable  paper  in  the  hands  of  a,l)ona  fidelxoldiev,  and  in  certain  other  exceptional 
cases.^  Where  a  foreign  corporation  has,  under  its  charter,  general  power  to 
enter  into  a  particular  contract,  and  enters  into  such  a  contract  without  observing 
certain  formalities  prescribed  by  its  charter  or  a  general  law,  or  for  a  purpose  not 
authorized,  the  contract  is  enforceable  against  it,  where  the  other  party  acts  in 
good  faith  and  without  knowledge  of  the  violation  of  its  charter.^ 

(ii)  Estoppel  to  Dent  Corporate  Powers.  So  also  foreign  corporations, 
equally  with  domestic  ones,  are  within  the  doctrine  established  in  most  jurisdic- 
tions that,  subject  to  certain  qualifications  elsewhere  shown,'^  both  the  corpora- 
tion itself  on  the  one  hand,  and  the  party  contracting  with  it  on  the  other  hand, 
are  estopped  by  tlieir  own  contract  or  conduct  from  setting  up,  as  a  defense  to 
an  action  to  enforce  the  contract,  that  it  was  beyond  the  power  of  the  corporation 
to  make  it,  particularly  while  retaining  the  fruits  or  the  benefits  of  the  contract.'^ 


foreign  state  -svill  not  be  recognized  as  affect- 
ing the  question.    But  see  infra,  II,  A,  6,  c. 

59.  Hoyt  f.  Thompson,  19  N.  Y.  207 ;  Hoyt 
i:.  Shelden,  3  Bosw.  (N.  Y.)  267;  Bockover 
r.  Life  Assoc,  of  America,  77  Va.  85 ;  Canada 
Southern  R.  Co.  v.  Gebhard,  109  U.  S.  527, 
27  L.  ed.  1020;  Life  Assoc,  of  America  v. 
Rundle,  103  U.  S.  222,  26  L.  ed.  337.  And 
see  Davis  v.  Flagstaff  Silver  Min.  Co.,  2  Utah 
74.  Compare,  however,  McVity  v.  E.  D.  Albro 
Co.,  90  N.  Y.  App.  Div.  109,  86  N.  Y.  SuppL 
144. 

60.  Hoyt  V.  Thompson,  19  N.  Y.  207;  Hoyt 
r.  Shelden,  3  Bosw.  {N.  Y.)  267. 

61.  See  CoRPOEATiONS,  10  Cyc.  1096  et  seq., 
1146  et  seq. 

62.  Alabama. —  Sherwood  v.  Alvis,  83  Ala. 
115,  3  So.  307,  3  Am.  St.  Rep.  695. 

Dakota. — Tolman  v.  New  Mexico,  etc..  Mica 
Co.,  4  Dak.  4,  22  N.  W.  505,  denying  right  of 
a  person  to  maintain  an  action  against  a, 
foreign  corporation  for  breach  of  an  ultra 
vires  executory  contract  to  take  shares  of  its 
own  stock  from  plaintiff. 

Missouri. —  Union  Nat.  Bank  v.  State 
Nat.  Bank,  155  Mo.  95,  55  S.  W.  989,  78  Am. 
St.  Rep.  500  (foreclosure  of  mortgage)  ;  Blair 
V.  Perpetual  Ins.  Co.,  10  Mo.  559,  47  Am.  Dec. 
129  (denying  liability  of  surety  on  bond  of 
agent  of  foreign  insurance  company  for  acts 
of  agent  in  unlawful  banking  business). 

New  York. —  Jemison  ».  Citizens'  Sav. 
Bank,  122  N.  Y.  135,  25  N.  E.  264,  19  Am. 
St.  Rep.  482,  9  L.  E.  A.  708;  Hoyt  v.  Thomp- 
son, 19  N.  Y.  207;  Hoyt  v.  Shelden,  3  Bosw. 
267. 

Ohio. —  Curtis  v.  Hutchinson,  1  Ohio  Dec. 
{Reprint)  471,  10  West.  L.  J.  134,  denying 
[77] 


foreclosure  of  mortgage  to  foreign  corpo- 
ration. 

Tennessee. —  Talmadge  v.  North  American 
Coal,  etc.,  Co.,  3  Head  337,  holding  void  a 
mortgage  by  a  foreign  corporation  which 
was  prohibited  by  its  charter  from  mort- 
gaging its  property  or  giving  any  lien  thereon. 

Texas. —  Rue  v.  Missouri  Pac.  R.  Co.,  74 
Tex.  474,  8  S.  W.  533,  15  Am.  St.  Rep. 
852. 

Utah. —  Davis  r.  Flagstaff  Silver  Min.  Co., 
2  Utah  74. 

United  States. —  Life  Assoc,  of  America  v. 
Rundle,  103  U.  S.  222,  26  L.  ed.  337. 

63.  See  Coeporations,  10  Cyc.  1146  et  seq. 
As  against  a  iona  fide  holder  of  bonds  of  a 
foreign  railroad  corporation  it  cannot  be 
shown  that  restrictions  imposed  by  its  char- 
ter upon  the  powers  of  the  corporation  to 
negotiate  its  bonds  were  violated.  Ellsworth 
V.  St.  Louis,  etc.,  R.  Co.,  98  N.  Y.  553.  See 
also  CoRPOEATiONS,  10  Cyc.  1163. 

Estoppel  see  infra,  I,  B,  6,  d,  (li) . 

64.  Ellsworth  v.  St.  Louis,  etc.,  R.  Co.,  98 
N.  Y.  553;  Germantown  Farmers'  Mut.  Ins. 
Co.  V.  DheJn,  43  Wis.  420,  28  Am.  Rep.  549. 
And  see  City  F.  Ins.  Co.  i:  Carrugi,  41  Ga. 
060.  See  also  Coeporations,  10  Cyc.  1148, 
1149. 

65.  See  Coepoeations,  10  Cyc.  1156  et  seq. 

66.  Alabama. —  See  Falls  v.  U.  8.  Savings, 
etc.,  Co.,  97  Ala.  417,  13  So.  25,  38  Am.  St. 
Rep.  194,  24  L.  R.  A.  174. 

Connecticut. —  See  Union  Hardware  Co.  v. 
Plume,  etc.,  Mfg.  Co.,  58  Conn.  219,  20  Atl. 
455. 

Georgia. —  Ray  v.  Home,  etc.,  Invest.,  etc., 
Co.,  98  Ga.  122,  26  S.  E.  56. 

[I,  B.  6,  d,  (II)] 
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(ill)  Injunction.  "Where  a  foreign  corporation,  in  exercising  powers  not 
within  its  charter,  as  by  laying  gas  mains  in  the  streets  of  a  city,  although  with 
the  implied  license  of  the  public  authorities,  creates  a  public  nuisance  which  will 
result  in  special  and  irreparable  injury  to  a  private  party,  such  party  may  invoke 
its  want  of  charter  power  as  a  ground  for  relief  in  equity  by  injunction.'' 

e.  Contracts  Presumed  to  Be  Within  Their  Charters.  Where  the  validity  of 
a  contract,  made  by  a  corporation  in  a  state  other  than  the  state  of  its  creation,  is 
drawn  in  question,  it  will  not  be  presumed,  in  the  absence  of  proof,  that  there  is 
any  restriction  in  its  charter,  or  in  the  laws  of  the  state  of  its  creation,  prohibiting 
it  from  making  such  contracts  in  a  foreign  jurisdiction.^  But  it  will  be  presumed 
that  it  acts  under  a  general  and  not  under  a  limited  authority.^' 

C.  Disabilities  in  Absence  of  Constitutional  Protection  —  l.  Cannot 
Migrate,  But  Must  Dwell  in  Place  of  Creation.  .The  following  propositions  are 
believed  to  be  settled  law :  (1)  That  a  corporation  can  exist  only  by  force  of  the 
statute  or  other  law  of  the  state  or  country  in  which  it  is  created  ;  (2)  that  the 
laws  of  one  state  or  country  can,  by  their  own  vigor,  have  no  extraterritorial 
force  in  another  state  or  country,  but  are  allowed  to  operate  there  only  on  the 
principle  of  comity ;  (3)  that,  as  a  corporation  is  a  creature  of  the  law  of  the 
state  or  country  creating  it,  it  cannot  migrate  into  another  state  or  country, 
establish  its  residence  there,  and  exercise  its  franchises  there,  without  the  consent 
of  the  legislature  of  that  other  state  or  country,  express  or  imijlied.  This 
doctrine  was  conceded  in  a  leading  case,  in  the  following  language  in  the  opinion 
of  the  court  by  Chief  Justice  Taney :  "  It  is  very  true  that  a  corporation  can 
have  no  legal  existence  out  of  tlie  boundaries  of  the  sovereignty  by  which  it  is 
created.  It  exists  only  in  contemplation  of  law,  and  by  force  of  the  law ;  and 
where  that  law  ceases  to  operate,  and  is  no  longer  obligatoiy,  the  corporation  can 
have  no  existence.  It  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate 
to  another  sovereignty."  ™     One  result  of  this  doctrine  that  a  corporation  cannot 

Indiana. —  Pancoast  v.  Travelers  Ins.  Co.,  75  Am.   Dec.  347;   Farmers'  L.  &  T.  Co.  c. 

79  Ind.  172.  Clowes,  3  N.  Y.  470. 

Mississippi. —  Williams   v.   Bank   of   Com-  69.  New  England  Mut.  L.  Ins.  Co.  v.  Has- 

meroe,  71  Miss.  858,  16  So.  238,  42  Am.  St.  brook,  32  Ind.  447.     Thus  an  agreement  be- 

Rep.  503.  tween  a  banking  corporation  located  in  Wis- 

New  York. —  Jemison  v.  Citizens'  Sav.  consin  and  commission  merchants  in  the  city 
Bank,  122  N.  Y.  135,  25  N.  E.  264,  19  Am.  of  New  York,  by  which  the  former  is  to  con- 
st. Rep.  482,  9  L.  R.  A.  708;  McVity  v.  B.  D.  sign  produce  to  the  latter  for  sale  on  com- 
Albro  Co.,  90  N.  Y.  App.  X)iv.  109,  86  N.  Y.  mission,  against  which  drafts  are  to  be 
Suppl.  144;  Watts-Campbell  Co.  v.  Yuengling,  drawn,  and  to  keep  drawees  in  funds  to  meet 
51  Hun  302,  3  N.  Y.  Suppl.  869;  Steam  Nav.  the  same,  in  cases  where  consignments  are 
Co.  V.  Weed,  17  Barb.  378.  not  made,  was  not  deemed  necessarily  illegal, 

North  Dakota. —  Clarke  v.  Olson,  9  N.  D.  in   the    absence   of   anything   to    show   what 

364,  83  N.  W.  519.  powers  were  possessed  by  the  bank,  by  vir- 

Ohio. —  Newburg  Petroletim  Co.  v.  Weare,  tue   of   its   charter.     Perkins   v.    Church,   31 

27  Ohio  St.  343.  Barb.   (N.  Y.)   84. 

67.  Seattle  Gas,  etc.,  Co.  v.  Citizens'  Light,  Unusual  powers. —  WTien  a  foreign  insur- 
etc,  Co.,  123   Fed.  588.  ance,   banking,   or   other   particular   kind   of 

68.  Boulware  v.  Davis,  90  Ala.  207,  8  So.  corporation  seeks  to  enforce  a  contract  which 
84,  9  L.  R.  A.  601 ;  Farmers'  L.  &  T.  Co.  v.  ia  not  ordinarily  and  necessarily  within  the 
Harmony  F.  &  M.  Ins.  Co.,  51  Barb.  (N.  Y.)  powers  of  such  a  corporation,  its  authority 
33  ^affirmed  in  41  N.  Y.  619] ;  New  York  to  enter  into  such  a  contract  will  not  be 
Floating  Derrick  Co.  v.  New  Jersey  Oil  Co.,  presumed,  but  must  be  alleged  and  proved. 
3  Duer  (N.  Y.)  648;  Yeaton  v.  Eagle  Oil,  Frye  v.  State  Ba'-k,  10  111.  332;  Mclntire  v. 
etc.,   Co.,  4   Wash.    183,   29   Pac.   1051.     See  Preston,   10  111.  48,  48  Am.  Dec.  321. 

also  McClure  v.  Manchester,  etc.,  R.   Co.,  13  70.  Augusta  Bank  v.  Earle,  13  Pet.  (U.  S.) 

Gray    (Mass.)    124,  74  Am.  Dec.  624;   Fran-  519,  588,  10  L.  ed.  274.     To  the  same  effect 

zen    !;.    Zimmer,    90    Hun    (N.    Y.)     103,    35  see  the  following  cases: 

N.  Y.  Suppl.  612    (assignment  for  benefit  of  Florida.— BnTie  v.  Taylor,  37   Fla.   64,  19 

creditors)  ;   In  re  Rochester,  etc.,  R.  Co.,  45  So.   172,  53  Am.   St.  Rep.  232,  31   L.  R.  A. 

Hun   (N.  Y'.)    126.     That  this  is  the  rule  in  484. 

regard    to   domestic    corporations    see    Chau-  Kansas. —  Land  Grant  R.,  etc.,  Co.  v.  Cof- 

tauque  County  Bank  v.  Risley,  19  N.  Y.  369,  fey  County,  6  Kan.  245. 

[I.  B.  6,  d,  (in)] 
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migrate,  but  must  dwell  in  the  place  of  its  creation,  is  that  a  corporation,  in  sa 
far  as  it  can  be  regarded  as  a  "  citizen,"  "  resident,"  or  "  inhabitant,"  as  it  may  be 
for  the  purpose  of  jurisdiction  of  the  federal  courts  and  for  many  other  purposes, 
is  a  citizen,  resident,  and  inhabitant  of  the  state  or  country  by  or  under  the 
laws  of  which  it  was  created,  and  of  that  state  or  country  only,"  even  thoughit 
may  be  doing  business  in  another  state  or  country  and  may  have  part  or  all  of  its 
property  there.™  As  has  been  seen,  however,  this  principle  does  not  prevent  a  cor- 
poration from  acting  in  another  state  or  country  with  its  express  or  implied  consent.'^ 


Maryland. —  Baltimore,  etc.,  K.  Co.  v. 
Glenn,  28  Md.  287,  92  Am.  Dec.  688. 

Mississippi. —  New  Orleans,  etc.,  E.  Co.  v. 
Wallace,  50  Miss.  244. 

Pennsylvania. —  Van  Steuben  v.  New  Jer- 
sey Cent.  E.  Co.,  178  Pa.  St.  367,  35  Atl.  992, 
34  L.  E.  A.  577. 

Tennessee. —  Lane  v.  West  Tennessee  Bank, 
9  Heisk.  409. 

Texas. —  Chapman  v.  Hallwood  Cash  Eeg- 
ister  Co.,  32  Tex.  Civ.  App.  76,  73  S.  W.  969. 

West  Virginia. —  Eece  v.  Newport  News, 
etc.,  Co.,  32  W.  Va.  164,  9  S.  E.  212,  3 
L.  E.  A.  572. 

United  States. —  Ohio,  etc.,  R.  Co.  v. 
Wheeler,  1  Black  286,  17  L.  ed.  130;  Bay  v. 
Newark  India-Eubber  Mfg.  Co.,  7  Fed.  Cas. 
No.  3,685,   1   Blatchf.  628. 

71.  Alabama. —  Georgia,  etc.,  E.  Co.  v.  Stol- 
lenwerck,  122  Ala.  539,  25  So.  258;  Equitable 
L.  Assur.  Soc.  v.  Vogel,  76  Ala.  441,  52  Am. 
Eep.  344;  Granger's  L.,  etc.,  Ins.  Co.  v.  Kam- 
per,  73  Ala.  325. 

District  of  Columbia. —  Barbour  v.  Paige 
Hotel  Co.,  2  App.  Cas.  174;  Lathrop  v.  Union 
Pac.  E.  Co.,  1  MacArthur  234. 

Georgia. —  Union  Branch  R.  Co.  v.  East 
Tennessee,  etc.,  E.   Co.,  14  Ga.  327. 

Illinois. —  Quincy  E.  Bridge  Co.  v.  Adams 
County,  88  111.  615;  Eacine,  etc.,  E.  Co.  v. 
Farmers'  L.  &  T.  Co.,  49  111.  331,  95  Am.  Dec. 
595;  Hubbard  v.  U.  S.  Mortgage  Co.,  14  111. 
App.  40;  Pennsylvania  Co.  v.  Sloan,  1  111. 
App.  364. 

Indiana. —  Western  Union  Tel.  Co.  v.  Dick- 
inson, 40  Ind.  444,  13  Am.  Eep.  295. 

Kentucky. —  Gill  v.  Kentucky,  etc..  Gold, 
etc.,  Min.  Co.,  7  Bush  635. 

Louisiana. —  Duncan  v.  St.  Louis,  etc.,  E. 
Co.,  49  La.  Ann.  1700,  22  So.  924. 

Maine. —  Chafee  v.  New  York  Fourth  Nat. 
Bank,  71  Me.  514,  36  Am.  Eep.  345. 

Maryland. —  Baltimore,  etc.,  E.  Co.  v. 
Glenn,  28  Md.  287,  92  Am.  Dec.  688. 

Michigan. —  Chicago,  etc.,  E.  Co.  v.  Auditor 
Gen.,  53  Mich.  79,  18  N.  W.  586. 

Mississippi. —  New  Orleans,  etc.,  E.  Co.  v. 
Wallace,  50  Miss.  244. 

Missouri. —  Herryford  v.  Mtna,  Ins.  Co.,  42 
Mo.  148;  St.  Louis  v.  Wiggins  Ferry  Co.,  40 
Mo.  580. 

New  Hampshire. —  Home  v.  Boston,  etc., 
E.  Co.,  62  N.  H.  454. 

New  York. —  Douglass  v.  Phcenix  Ins.  Co., 
138  N.  Y.  209,  33  N.  E.  938,  34  Am.  St.  Eep. 
448,  20  L.  E.  A.  118;  Fisk  v.  Chicago,  etc., 
E.  Co.,  53  Barb.  472;  Kranshaar  v.  New 
Haven  Steamboat  Co.,  7  Eob.   356. 


North  Carolina. —  Evans  v.  Monot,  57  N.  C. 
227. 

Ohio. —  Covington,  etc..  Bridge  Co.  v. 
Mayer,  31  Ohio  St.  317. 

Oklahoma. —  Myatt  v.  Ponca  City  Land,, 
etc.,  Co.,  14  Okla.   189,  78  Pac.  185. 

Pennsylvania. —  Allegheny  County  v.  Cleve- 
land, etc.,  R.  Co.,  51  Pa.  St.  228,  88  Am.  Dec. 
579;  Harley  v.  Charleston  Steam-Packet  Co., 
2  Miles  249 ;  Virginia  Bank  v.  Adams,  1  Pars. 
Eq.  Cas.  534. 

Rhode  Island. —  Ireland  v.  Globe  Milling, 
etc.,  Co.,  19  E.  L  180,  32  Atl.  921,  61  Am. 
St.  Eep.  756,  29  L.  E.  A.  429. 

Tennessee. —  Mobile,  etc.,  E.  Co;  v.  Barnhill,, 
91  Tenn.  395,  19  S.  W.  21,  30  Am.  St.  Eep.. 
889;  Lane  v.  West  Tennessee  Bank,  9  Heisk.. 
419. 

Utah. —  Wilson  v.  Triumph  Consol.  Min. 
Co.,  19  Utah  66,  56  Pac.  300,  75  Am.  St. 
Eep.  718. 

Virginia. —  Baltimore,  etc.,  E.  Co.  v.  Gal- 
lahue,  12  Gratt.  655,  65  Am.  Dec.  254. 

West  Virginia. —  Eece  v.  Newport  News, 
etc.,  Co.,  32  W.  Va.  164,  9  S.  E.  212,  3 
L.  E.  A.  572. 

United  States. —  Louisville,  etc.,  E.  Co.  v. 
Louisville  Trust  Co.,  174  U.  S.  552,  19  S.  Ct. 
817,  43  L.  ed.  1081;  St.  Louis,  etc.,  E.  Co. 
V.  James,  161  U.  S.  545,  16  S.  Ct.  621,  40 
L.  ed.  802;  In  re  Keasbey,  etc.,  Co.,  160  U.  S. 
221,  16  S.  Ct.  273,  40  L.  ed.  402;  Shaw  v. 
Quincy  Min.  Co.,  145  U.  S.  444,  12  S.  Ct.  935, 
36  L.  ed.  768;  Barron  v.  Burnside,  121  U.S. 
186,  7  S.  Ct.  931,  30  L.  ed.  915;  National 
Steamship  Co.  v.  Tugman,  106  U.  S.  118, 
1  S.  Ct.  58,  27  L.  ed.  87;  Baltimore,  etc.,  E. 
Co.  V.  Koontz,  104  U.  S.  5,  26  L.  ed.  643; 
Ex  p.  Schollenberger,  96  U.  S.  369,  24  L.  ed. 
853 ;  Muller  v.  Dows,  94  U.  S.  444,  24  L.  ed. 
207;  Baltimore,  etc.,  E.  Co.  v.  Harris,  12 
Wall.  65,  20  L.  ed.  354;  Filli  v.  Delaware, 
etc.,  E.  Co.,  37  Fed.  65. 

England. —  Eeg.  v.  Arnaud,  9  Q.  B.  806,  11 
Jur.  279,  16  L.  J.  Q.  B.  50,  58  E.  C.  L.  806. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  141  et  seq.  See  also  supra,  I,  A,  3;  and 
COEPOBATIONS,  10  Cyc.  150. 

Citizenship,  residence,  etc.,  for  the  purposes 
of:  Attachment  and  garnishment  see  infra, 
V,  B,  6.  Jurisdiction  of  federal  courts  see 
CouKTs,  11  Cyc.  870;  and,  generally,  Rbmovai. 
or  Causes.  Limitation  of  actions  see,  gen- 
erally, Limitations  op  Actions.  Taxation 
see,  generally,  Taxation. 

73.  See  the  cases  above  cited. 

Domestication  see  supra,  I,  A,  3. 

73.  See  supra,  I,  B ;  and  infra,  I,  C,  4. 

[I,  C,  1] 
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2.  All  Rights  When  Acting  Outside  Jurisdiction  of  Creation  Subject  to  Domes- 
tic Law.  Except  so  far  as  varied  by  recent  judicial  innovations,  the  doctrine 
declared  in  a  leading  case  on  the  status  of  foreign  corporations  remains  a  prin- 
ciple of  American  constitutional  law.  Chief  Justice  Taney,  in  giving  the  opinion 
of  the  court,  said  :  "  Every  power,  however,  of  the  description  of  which  we  are 
speaking,  which  a  corporation  exercises  in  another  State,  depends  for  its  validitj' 
upon  the  laws  of  the  sovereignty  in  which  it  is  exercised  ;  and  a  corporation  can 
make  no  valid  contract  without  their  sanction,  express  or  implied."  ''*  Beyond 
that,  as  he  further  pointed  out,  everything  rests  upon  the  mere  comity  of  states 
and  nations.''  A  corporation  can  claim  no  right  to  do  business  in  another  state 
except  subject  to  the  conditions  imposed  by  its  laws.'*  It  has  been  wellsaid  that 
"  a  corporation  which  seeks,  by  its  agents,  to  establish  a  domicile  of  business  in  a 
state  other  than  that  of  its  creation  must  take  that  domicile,  as  individuals  are 
always  understood  to  do,  subject  to  the  responsibilities  and  burdens  imposed  by 
the  laws  which  it  finds  in  force  there."  "  .  It  becomes  amenable  to  the  laws  of  the 
latter  state  and  to  the  process  of  its  courts,  upon  the  same  principle,  and  to  the 


74.  Augusta  Bank  r.  Earle,  13  Pet.  (U.  S.) 
519,  589,  10  L.  ed.  274 ;  Dayton  Coal,  etc..  Co. 
i:  Barton,  183  U.  S.  23,  22  S.  Ct.  5,  46  L.  ed. 
61  [affirming  103  Tenn.  604,  53  S.  W.  970]. 
And  in  support  of  this  doctrine  see  the  fol- 
lowing cases : 

Alabama. —  Central  R.,  etc.,  Co.  v.  Carr, 
76  Ala.  3S8,  52  Am.  Rep.  339. 

Colorado. —  Utley  v.  Clark-Gardner  Lode 
Min.  Co.,  4  Colo.  369. 

Florida. —  Equitable  Bldg.,  etc.,  Assoc,  v. 
King,    (1904)    37  So.   181. 

Illinois. —  Ducat  v.  Chicago,  48  111.  172, 
95  Am.  Dec.  529;  Wheeler  r.  Mutual  Reserve 
Fund  L.  Assoc,  102  III.  App.  48. 

Indiana. —  Farmers',  etc.,  Ins.  Co.  v.  Har- 
rah,  47  Ind.  236. 

Kentucky. —  Gill  v.  Kentucky,  etc..  Gold, 
etc.,  Min.  Co.,  7  Bush  635;  Phoenix  Ins.  Co. 
t.  Com.,  5  Bush  68,  66  Am.  Dec.  331;  La- 
throp  V.  Scioto  Commercial  Bank,  8  Dana  114, 
33  Am.  Dec.  481;  Com.  v.  Milton,  12  B.  Mon. 
212,  54  Am.  Dec.  522;  Atterberry  v.  Knox, 
4  B.  Mon.  90. 

Louisiana. — State  v.  North  American  Land, 
etc.,  Co.,  106  La.  621,  31  So.  172,  87  Am.  St. 
Rep.  309. 

Massachusetts. —  Atty.-Gen.  v.  Bay  State 
Min.  Co.,  99  Mass.  148,  96  Am.  Dec.  717. 

Michigan. —  Hartford  F.  Ins.  Co.  v.  Ray- 
mond, 70  Mich.  485,  38  N.  W.'  474. 

Missouri. —  Dapgs  v.  Orient  I^s.  Co.,  136 
Mo.  382,  38  S.  W.  85,  58  Am.  St.  Rep.  638, 
35  L.  R.  A.  227. 

Neliraslea. —  State  v.  Fleming,  (1903)  97 
N.  W.  1063. 

New  Tork. —  People  r.  Granite  State  Provi- 
dent Assoc,  161  N.  Y.  492,  55  N.  E.  1053 
[affirming  41  N.  Y.  App.  Div.  257,  58  N.  Y. 
Suppl.  510];  People  v.  Philadelphia  Fire 
Assoc,  92  N.  Y.  311,  44  Am.  Rep.  380;  Mer- 
rick V.  Brainard,  38  Barb.  574;  Milnor  t'. 
New  York,  etc.,  R.  Co.,  4  Daly  355. 

North  Carolina. —  Columbia  Exeh.  Bank  v. 
Tiddy,  67  N.   C.  169. 

Ohio. —  Western  Union  Tel.  Co.  r.  Mayer, 
28  Ohio  St.  .521. 

Pennsylvania. —  Com.  r.  New  York,  etc.,  R. 
Co.,  12p'Pa.  St.  463,  18  Atl.  412,  15  Am.  St. 

[L  C,  2] 


Rep.  724;  Germania  L.  Ins.  Co.  v.  Com.,  85 
Pa.  St.  513. 

Tennessee. —  State  v.  Phoenix  Ins.  Co.,  92 
Tenn.  420,  21  S.  W.  893;  Hadley  v.  Freed- 
man's  Sav.,   etc.,   Co.,  2  Tenn.   Ch.   122. 

Utah. —  Hi^ey  v.  Pacific  States  Sav.,  etc., 
Co.,  27  Utah  409,  76  Pac.  20. 

Vermont. —  Lycoming  F.  Ins.  Co.  v.  Wright, 
55  Vt.  526. 

United  States. —  Paul  v.  Virginia,  8  Wall. 
168,  19  L.  ed.  357;  Runyan  v.  Coster,  14  Pet. 
122,  10  L.  ed.  382;  Diamond  Glue  Co.  v.  U.  S. 
Glue  Co.,  103  Fed.  838 ;  Clarke  v.  Central  R., 
etc.,  Co.,  50  Fed.  338,  15  L.  R.  A.  683. 

See  12  Cent.  Dig.  tit.  "  Corporations,'' 
§§  2490,  2505  et  seq.,  2528,  2529;  and  infra, 
I,  0,4;  LD,  1;  n,  A;  IH,  A,  B. 

75.  Augusta  Bank  v.  Earle,  13  Pet.  (U.  S.) 
519,  10  L.  ed.  274.     And  see  infra,  1,  C,  4. 

76.  Horn  Silver  Min.  Co.  v.  New  York,  143 
U.  S.  305,  12  S.  Ct.  403,  36  L.  ed.  164.  See 
also  Wheeler  v.  Mutual  Reserve  Fund  L. 
Assoc,  102  111.  App.  48,  holding  that,  where 
there  is  no  statute  prohibiting  a  corpora- 
tion from  doing  business  in  a  .  state  other 
than  that  of  its  creation,  it  may  make  the 
law  of  the  state  of  its  creation  applicable 
to  contracts  made  by  it;  but,  where  the  laws 
of  the  state  in  which  it  is  doing  business 
prohibit  such  corporation  from  making  cer- 
tain kinds  of  contracts,  it  can  only  act  in 
accordance  with  such  law.  And  see  infra, 
III,  A,  B. 

Shareholders'  liability. —  California  share- 
holders in  a  Colorado  corporation,  whose  char- 
ter specified  that  one  of  the  purposes  of  the 
incorporation  was  to  transact  business  in 
California,  are  deemed  to  have  contracted 
with  reference  to  the  statute  of  the  latter 
state  imposing  the  same  personal  liability 
upon  shareholders  of  foreign  corporations 
doing  business  within  the  state  as  upon  share- 
holders in  domestic  corporations,  and  they 
are  bound  thereby  so  far  as  the  liability  arises 
from  business  carried  on  by  the  corporation 
in  California.  Pinnev  v.  Nelson,  183  U.  S. 
144,  22  S.  Ct.  52,  46  L.  ed.  125. 

77.  Atty.-Gen.  v.  Bay  State  Min.  Co.,  99 
Mass.  148i  153,  96  Am.  Dec.  717  [quoted  with 
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same  extent  as  natural  persons  or  domestic  corporations.''    It  may  be,  however. 


approval  in  Clark  v.  Main  Shore  Line  R.  Co., 
81  Me.  477,  17  Atl.  497]. 

78.  AXahama.. —  Falls  v.  U.  S.  Savings 
Loan,  etc.,  Co.,  97  Ala.  417,  13  So.  25,  38 
Am.  St.  Rep.  194,  24  L.  R.  A.  174. 

Florida. —  Equitable  Bldg.,  etc.,  Assoc,  v. 
King,   (1904)   37  So.  181. 

Illinois. —  Harding  v.  American  Glucose 
Co.,  182  111.  551,  55  N.  E.  577,  74  Am.  St. 
Rep.  189,  64  L.  R.  A.  738;  Bradbury  v.  Wau- 
kegan,  etc.,  Min.,  etc.,  Co.,  113  111.  App.  600; 
Rothschild  v.  New  York  L.  Ins.  Co.,  97  111. 
App.  547. 

Kansas.^-  State  v.  Phipps,  50  Kan.  609,  31 
Pac.  1097,  34  Am.  St.  Rep.  152,  18  L.  R.  A. 
657. 

Eentuclqj. —  Atterberry  v.  Knox,  4  B.  Mon. 
90,  statutes  regulating  banking. 

Massachusetts. —  Dolan  v.  Mutual  Reserve 
Fund  L.  Assoc,  173  Mass.  197,  53  N.  E. 
398. 

Mississippi. —  Shannon  v.  Georgia  State 
Bldg.,  etc.,  Assoc,  78  Miss.  955,  30  So.  51,  84 
Am.  St.  Rep.  657,  57  L.  R.  A.  800.  Where,  on 
attachment  in  a  suit  against  an  insolvent  for- 
eign corporation,  a  creditor  shareholder  in- 
terposing a  claim  contends  that  he  is  entitled 
to  a  preference  under  the  laws  of  the  state 
of  the  corporation's  residence,  he  is  not  en- 
titled thereto  if  his  preference  is  not  statu- 
tory, but  based  on  the  view  of  the  law  by  the 
courts  of  that  state.  Lamb  v.  Russell,  81 
Miss.  382,  32  So.  916. 

Missouri. —  Cravens  v.  New  York  L.  Ins. 
Co.,  148  Mo.  583,  50  S.  W.  519,  71  Am.  St. 
Rep.  628,  53  L.  R.  A.  305;  McDermott  v. 
M.  W.  of  A.,  97  Mo.  App.  636,  71  S.  W.  833; 
Brassfield  v.  K.  of  M.  of  W.,  92  Mo.  App. 
102. 

Nebraska. —  Anselme  v.  American  Sav., 
etc.,  Assoc,  66  Nebr.  520,  92  N.  W.  745; 
State  V.  Standard  Oil  Co.,  61  Nebr.  28,  84 
N.  W.  413,  87  Am.  St.  Rep.  449. 

New  York. —  Martine  v.  London  Interna- 
tional L.  Ins.  Soc,  53  N.  Y.  339,  13  Am.  Rep. 
529 ;  Milnor  v.  New  York,  etc.,  R.  Co.,  4  Daly 
355,  foreign  railroad  company  subject  to  laws 
preventing  railroad  companies  from  making 
contracts  for  the  carriage  of  passengers  or 
their  baggage  beyond  the  limits  of  their  own 
road. 

North  Carolina. —  Meroney  r.  Atlanta 
Bldg.,  etc,  Assoc,  116  N.  C.  882,  21  S.  E. 
924,  47  Am.  St.  Rep.  841. 

Pennsylvania. —  American  Clay  Mfg.  Co.  v. 
New  Jersey  American  Clay  Mfg.  Co.,  198  Pa. 
St.  189,  47  Atl.  936;  Land  Title,  etc.,  Co.  v. 
Fulmer,  24  Pa.  Super.  Ct.  256. 

Tennessee. —  Dayton  Coal,  etc.,  Co.  v.  Bar- 
ton, 103  Tenn.  604,  53  S.  W.  970  [affirmed  in 
183  U.  S.  23,  22  S.  Ct.  5,  46  L.  ed.  61],  statute 
requiring  redemption  in  cash  of  store  orders, 
etc.,  issued  by  employers  in  payment  of  wages 
due  to  employees. 

Texas. —  Dakota  Bids.,  etc,  Assoc  v.  Grif- 
fin, 90  Tex.  480,  39  S.  W.  656;  Fowler  v.  Bell, 
00  Tex.  150,  37  S.  W.  1058,  59  Am.  St.  Rep. 
788,  39  L.  R.  A.  254. 


Utah. —  Hiskey  v.  Pacific  States  Sav.,  etc, 
Co.,  27  Utah  409,  76  Pac  20. 

Virginia. —  Connecticut  Mut.  L.  Ins.  Co.  v. 
Duerson,  28  Gratt.  630. 

United  States. —  Riddle  v.  New  York,  etc, 
R.  Co.,  39  Fed.  290;  Taylor  v.  Holmes,  14 
Fed.  498. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2529  et  seq. 

Laws  against  "trusts"  and  other  com- 
binations in  restraint  of  trade  apply  to  for- 
eign corporations  doing  business  in  the  state 
as  well  as  to  domestic  corporations  and  citi- 
zens. Harding  v.  American  Glucose  Co.,  182 
IlL  551,  55  N.  E.  577,  74  Am.  St.  Rep.  189, 
64  L.  R.  A.  738;  State  v.  Phipps,  50  Kan. 
609,  31  Pac.  1097,  34  Am.  St.  Rep.  152,  18 
L.  R.  A.  657  (prosecution  of  agents  of  foreign 
insurance  companies  which  have  combined  to 
control  and  increase  the  rates  of  insurance  on 
property  in  the  state,  in  violation  of  the  anti- 
trust law)  ;  State  v.  Standard  Oil  Co.,  61 
Nebr.  28,  84  N.  W.  413,  87  Am.  St.  Rep.  449 
(ouster  by  quo  warranto  or  injunction  for 
violation  of  anti-trust  law,  in  accordance 
with  express  statutory  provision ) . 

Contracts  of  insurance  made  by  a  foreign 
insurance  company  in  a  state  in  which  it  is 
permitted  to  do  business  are  governed  by  the 
laws  of  such  state  on  the  subject,  anything 
in  the  policies  to  the  contrary  notwithstand- 
ing. Rothschild  v.  New  York  L.  Ins.  Co.,  97 
111.  App.  547;  Abraham  v.  Mutual  Reserve 
Fund  L.  Assoc,  183  Mass.  116,  66  N.  E.  605; 
Dolan  V.  Mutual  Reserve  Fund  L.  Assoc,  173 
Mass.  197,  53  N.  E.  398;  Cravens  r.  New 
York  L.  Ins.  Co.,  148  Mo.  583,  50  S.  W.  519, 
71  Am.  St.  Rep.  628,  53  L.  R.  A.  305;  Wall  v. 
Equitable  L.  Assur.  Soc,  32  Fed.  273.  And 
see,  generally.  Insurance;  Life  Insurance, 
and  like  special  titles. 

Contracts  of  building  and  loan  associations 
made  in  another  state  than  that  of  their 
creation,  but  in  which  they  are  doing  busi- 
ness, are  governed  by  the  laws  of  such  State. 
Hiskey  ii.  Pacific  States  Sav.,  etc.,  Co.,  27 
Utah  409,  76  Pac.  20.  And  see  Equitable 
Bldg.,  etc,  Assoc,  v.  King,  (Fla.  1904)  37 
So.  181.  See  also  Building  and  Loan  Socie- 
ties, 6  Cyc.  117. 

Foreign  mutual  benefit  associations  are 
subject  to  the  same  rule.  McDermott  v. 
Modern  Woodmen  of  America,  97  Mo.  App. 
636,  71  S.  W.  833;  Brassfield  v.  K.  of  M. 
of  W.,  92  Mo.  App.  102.  See,  generally,  Mu- 
tual Benefit  Insurance. 

Usury  laws. —  The  statutes  of  the  domestic 
state  against  usury  generally  apply  to  for- 
eign corporations,  although  under  their 
charter  and  the  laws  of  the  state  of  their 
creation  they  may  be  permitted  to  take  a 
greater  rate  of  interest  than  is  allowed  in 
the  domestic  state.  Falls  v.  U.  S.  Savings, 
etc,  Co.,  97  Ala.  417,  13  So.  25,  38  Am.  St. 
Rep.  194,  24  L.  R.  A.  174;  New  York  Nat. 
Mut.  Kdg.,  etc.,  Assoc,  v.  Pinkston,  79  Miss. 
468,  30  So.  692,  31  So.  834;  Shannon  v. 
Georgia   State   Bldg.,   etc.,   Assoc,    78    Miss. 

n.  C,  2] 
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that  particular  laws  of  the  domestic  state,  even  though  in  terms  applicable  to 
"  corporations,"  are  not  to  be  construed  as  applicable  to  foreign  corporations.''' 

3,  Cannot  Set  Up  Charters  in  Defense  to  Liability  For  Torts.  If  a  foreign 
corporation  is,  through  its  agents  or  servants,  guilty  of  a  trespass  or  other  wrong 
within  the  state  where  it  has  acquired  a  domicile  for  the  purpose  of  carrying  on 
business,  it  cannot  escape  the  consequences  of  its  illegal  act  by  Setting  up  its 
charter  and  existence  under  the  foreign  state  or  government.^ 

4.  Cannot  Exercise  Corporate  Franchises  or  Powers  Except  by  Comity  —  a.  In 
General.  From  the  foregoing  principles  it  must  follow  that  a  corporation 
created  under  the  laws  of  one  state  or  country  cannot  exercise  any  of  the  fran- 
chises or  powers  conferred  upon  it  by  its  charter  within  the  limits  of  another 
state  or  country,  except  by  the  comity  of  that  other  state  or  country,  which 
comity  is  generally  expressed  by  its  legislature  in  statutes  relating  to  the  subject 
of  foreign  corporations.*^     The  doctrine  applies  to  the  territories  of  the  United 


955,  30  So.  51,  84  Am.  St.  Kep.  657;  Anselme 
V.  American  Sav.,  etc.,  Assoc,  66  Nebr.  520, 
92  N.  W.  745 ;  Meroney  v.  Atlanta  Bldg.,  etc., 
Assoc,  116  N.  C.  882,  21  S.  E.  924,  47  Am. 
St.  Eep.  841;  Land  Title,  etc.,  Co.  v.  Fulmer, 
24  Pa.  Super.  Ct.  256;  Dakota  Bldg.,  etc., 
Assoc.  V.  Griffin,  90  Tex.  480,  39  S.  W.  656. 
But  see  Freie  v.  No.  4  Fidelity  Bldg.,  etc. 
Union,  166  111.  128,  46  N.  E.  784,  57  Am.  St. 
Rep.  123,  holding  that  a  contract  made  in 
Illinois  by  a  foreign  building  and  loan  asso- 
ciation, which  it  was  authorized  to  make  by 
the  statute  under  which  it  was  organized, 
was  not  usurious,  where  it  would  not  have 
been  so  if  made  by  Illinois  building  and  loan 
associations,  which  are  exempted  from  the 
operation  of  the  usury  laws,  since  in  Illinois 
a  foreign  corporation  is  subjected  by  the  stat- 
utes to  the  same  penalties  and  restrictions 
only  as  domestic  corporations  of  like  char- 
acter. See  also  Buildijstg  and  Loan  Socie- 
ties, 6  Cyc  150;  and,  generally.  Usury. 

A  stipulation  in  a  contract  by  a  foreign 
corporation  doing  business  in  another  state 
than  that  of  its  domicile  that  the  contract 
shall  be  governed  by  the  laws  of  the  state  of 
its  domicile  is  ineflfeetual  to  prevent  the  ap- 
plication to  the  contract  of  the  laws  of  the 
state  in  which  the  corporation  is  doing  busi- 
ness and  in  which  the  contract  is  made. 
Dolan  V.  Mutual  Reserve  Fund  L.  Assoc, 
173  Mass.  197,  53  N.  E.  398;  Shannon  v. 
Georgia  State  Bldg.  Assoc,  78  Miss.  955,  30 
So.  51,  84  Am.  St.  Rep.  657;  Cravens  r.  Nev/ 
York  L.  Ins.  Co.,  148  Mo.  583,  50  S.  W.  519, 
71  Am.  St.  Rep.  628,  53  L.  R.  A.  305; 
Meroney  v.  Atlanta  Bldg.,  etc.,  Assoc,  116 
N.  C.  882,  21  S.  E.  924,  47  Am.  St.  Rep.  841; 
Dakota  Bldg.,  etc.,  Assoc  v.  Griffin,  90  Tex. 
480,  39  S.  W.  656.  See  Contbacts,  9  Cyc. 
664  et  seq. 

Use  of  name  of  domestic  corporation  see 
infra,  I,  F. 

Power  to  hold  land  see  infra,  II,  A. 

Power  to  take  by  devise  or  bequest  see 
infra,  II,  A,  6 ;  II,  C,  2. 

Actions  against  foreign  corporations  see 
infra,  V,  B. 

79.  See  supra,  I,  A,  7. 

Insolvency,  assignment  for  creditors,  and 
preferences. —  In  some  states  it  is  held  that 
the  insolvency  laws  regulating  insolvent  cor- 

[I.  C.  2] 


porations  and  prohibiting  assignments  for 
the  benefit  of  creditors  or  preference  of 
creditors  in  contemplation  of  insolvency  ap- 
ply to  and  prohibit  such  assignments  or 
preferences  by  foreign  corporations.  Fowler 
V.  Bell,  90  Tex.  150,  37  S.  W.  1058,  59  Am. 
St.  Rep.  788,  39  L.  R.  A.  254.  In  other  cases 
such  statutes  have  been  held  not  to  be  in- 
tended to  apply  to  foreign  corporations.  See 
supra,  1,  A,  7  note  37. 

Effect  of  discharge  in  insolvency  as  against 
foreign  corporation  creditor. —  In  Massachu- 
setts it  has  been  held  that  a  corporation  of 
another  state,  having  its  main  establishment 
in  such  other  state,  is  not  aifected  by  a  dis- 
charge in  Massachusetts  of  a  Massachusetts 
debtor,  although  the  corporation  has  a,  place 
of  business  in  the  state  and  a  license  under 
Pub.  St.  c  100,  §  10,  and  has  appointed  the 
commissioner  of  corporations  its  agent  or  at- 
torney for  the  service  of  process  under  St. 
(1884)  c  330,  §  1,  since  this  does  not  make 
the  corporation  a  resident  of  the  state,  and 
the  insolvency  law  does  not  make  a  discharge 
effective  as  against  a  non-resident  of  the 
state,  even  though  he  may  be  doing  business 
therein.  Bergner,  etc..  Brewing  Co.  v.  Drey- 
fus, 172  Mass.  154,  51  N.  E.  531,  70  Am.  St. 
Rep.  251.  See  also  Glenn  v.  Clabaugh,  65 
Md.  65,  3  Atl.  902.     And  see,  generally,  In- 

SOLVBNCT. 

80.  Austin  v.  New  York,  etc.,  R.  Co.,  25 
N.  J.  L.  381;  People  v.  New  Jersey  Cent.  R. 
Co.,  48  Barb.  (N.  Y.)  478,  33  How  Pr.  407; 
Warren  Mfg.  Co.  v.  Etna  Ins.  Co.,  29  Fed. 
Cas.  No.  17,206,  2  Paine  501.  See  also 
Turner  v.  Phoenix  Ins.  Co.,  55  Mich.  236, 
21  N.  W.  326.  Compare  Merrick  v.  Brain- 
erd,  38  Barb.   (N.  Y.)    574. 

81.  Illinois. — Harding  v.  American  Glucose 
Co.,  182  111.  551,  55  N.  E.  577,  74  Am.  St. 
Rep.  189,  64  L.  R.  A.  738;  Bradbury  v. 
Waukegan,  etc.,  Min.,  etc.,  Co.,  113  111.  App. 
600. 

Indiana. —  Farmers',  etc.,  Ins.  Co.  v.  Har- 
rah,  47  Ind.  236. 

Kansas. —  State  v.  Phipps,  50  Kan.  609, 
31  Pac.  1097,  34  Am.  St.  Rep.  152,  18  L.  R.  A. 
657. 

Kentucky. —  Com.  v.  Milton,  12  B.  Mon. 
212,  54  Am.  Dec.  522.  See  also  Southern 
Bldg.,  etc,  Assoc,  v.  Norman,  98  Ky.  294,  32 
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States  as  well  as  to  the  states,^  and  to  the  District  of  Columbia,  in  and  for  which 
congress  is  the  sole  legislative  power.^ 

b.  This  Comity  Determined  and  Defined  by  Legislation.  This  comity,  it  has 
been  well  reasoned,  is  the  comity  of  states,  and  not  the  comity  of  courts.  In 
other  words  the  power  of  determining  whether,  how  far,  with  what  modification, 
or  on  what  conditions  the  laws  of  one  state,  or  any  rights  dependent  upon  them, 
shall  be  recognized  in  another  state,  is  a  legislative  power.  This  conclusion  then 
is  that  the  judiciary  must  be  gnided  in  determining  the  question  by  the  practice 
and  policy  adopted  by  the  legislature.^'' 

e.  Extent  of  This  Comity.  This  comity  will  generally  be  extended  so  as  to 
allow  the  foreign  corporation  to  exercise,  within  the  domestic  state,  any  powers 
with  which  it  may  be  endowed  by  its  own  charter,  unless  repugnant  to  the  policy 
of  the  domestic  state  or  injurious  to  its  citizens ;  ^'  but  when  to  allow  its  exercise 


S.  W.  952,  17  Ky.  L.  Rep.  887,  56  Am.  St. 
Eep.  367,  31  L.  R.  A.  41. 

Louisiana. —  State  v.  Hammond  Packing 
Co.,  110  La.  180,  34  So.  368,  98  Am.  St. 
Rep.  459;  State  v.  North  American  Land, 
etc.,  Co.,  106  La.  621,  31  So.  172,  87  Am.  St. 
Rep.  309. 

Minnesota. —  State  v.  Fidelity,  etc.,  Ins. 
Co.,  39  Minn.  538,  41  N.  W.  108. 

North  Carolina. —  Lacy  v.  Armour  Packing 
Co.,  134  N.  C.  567,  47  S.  E.  53. 

Ohio. —  State  t'.  Western  Union  Mut.  L. 
Ins.  Co.,  47  Ohio  St.  167,  24  N.  E.  392,  8 
L.  E.  A.  129;  Western  Union  Tel.  Co.  v. 
Mayer,  28  Ohio  St.  521. 

Oklahoma. — -Myatt  i\  Ponea  City  Land, 
etc.,  Co.,   14  Okla.   189,  78  Pac.  185. 

Vtah. —  Booth  v.  Weigand,  (1904)  79  Pac. 
570. 

United  States. —  Pembina  Consol.  Min., 
etc.,  Co.  V.  Pennsylvania,  125  U.  S.  181,  8 
S.  Ct.  737,  31  L.  ed.  650;  Evansville,  etc., 
Traction  Co.  r.  Henderson  Bridge  Co.,  132 
Fed.  402;  Diamond  Glue  Co.  v.  U.  S.  Glue 
Co.,  103  Fed.  838;  Empire  Milling,  etc.,  Co. 
r.  Tombstone  Milling,  etc.,  Co.,  100  Fed.  910. 
See  also  Waters-Pierce  Oil  Co.  i:  Texas,  177 
U.  S.  28,  46,  20  S.  Ct.  518,  44  L.  ed.  657 
laffirming  19  Tex.  Civ.  App.  1,  44  S.  W.  936]. 

Canada. —  Canadian  Pac.  R.  Co.  v.  Western 
Union  Tel.  Co.,  17  Can.  Sup.  Ct.  151;  Halifax 
r.  Jones,  28  Nova  Scotia  452 ;  Genessee  Mut. 
Ins.  Co.  V.  Westman,  8  U.  C.  Q.  B.  487 ;  Mon- 
treal Bank  v.  Bethune,  4  U.  C.  Q.  B.  O.  S. 
341;  Birkbeek  Invest.  Security,  etc.,  Co.  r. 
Brabant,  8  Quebec  Q.  B.  311 ;  Lambe  v.  Dew- 
hurst,  16  Quebec  Super.  Ct.  326;  Globe  Mut. 
L.  Ins.  Co.  V.  Sun  Mut.  L.  Ins.  Co.,  22  L.  C. 
Jur.  38.  1  Montreal  Leg.  N.  139;  Chaudifre 
Gold  Min.  Co.  v.  Desbarats,  17  L.  C.  Jur.  275, 
4  Rev.  L§g.  645. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§§  2490,  2528;  and  other  cases  in  the  preced- 
ing and  following  notes. 

82.  Myatt  v.  Ponca  City  Land,  etc.,  Co., 
14  Okla.  189,  78  Pac.  185;  Empire  Milling, 
etc.,  Co.  V.  Tombstone  Milling,  etc.,  Co.,  100 
Fed.  910.     See  infra,  III,  A. 

83.  Manning  v.  Chesapeake,  etc..  Telephone 
Co,  18  App.  Cas.  (D.  C.)  191  [reversed  on 
other  grounds  in  186  U.  S.  238,  22  S.  Ct.  881, 
46  L.  ed.  1144].    See  infra,  III,  A. 

84.  Carroll  f.  East  St.  Louis,  67  111.  568, 


16  Am.  Eep.  632;  Thompson  v.  Waters,  25 
Mich.  214,  12  Am.  Eep.  243.  See  also  Ste- 
vens V.  Pratt,  101  111.  206;  U.  S.  Fidelity, 
etc.,  Co.  1-.  Linehan,  (N.  H.  1904),  58  Atl. 
956;  Myatt  v.  Ponca  City  Land,  etc.,  Co.,  14 
Okla.  189,  78  Pac.  185;  Chicago  Title,  etc., 
Co.  V.  Bashford,  120  Wis.  281,  97  N.  W.  940; 
Canadian  Pac.  R.  Co.  v.  Western  Union  Tel. 
Co.,  17  Can.  Sup.  Ct.  151. 
85.  Alabama. —  Hitchcock   v.    U.   S.    Bank, 

7  Ala.  386. 

Illinois. —  Freie  v.  No.  4  Fidelity  Bldg., 
etc..  Union,  166  111.  128,  46  N.  E.  784,  57 
Am.  St.  Rep.  123;  Santa  Clara  Female 
Academy  v.  Sullivan,  116  111.  375,  6  N.  E. 
183,  56  Am.  Eep.  776;  Stevens  v.  Pratt,  101 
111.  206.  And  see  People  v.  New  York  Fidel- 
ity, etc.,  Co.,  153  111.  25,  38  N.  E.  752,  26 
L.  R.  A.  295. 

Indiana. — ■  MacMurray  v.  Sidwell,  155  Ind. 
560,  58  N.  E.  722,  80  Am.  St.  Rep.  255. 

loioa. —  Tootle  v.  Singer,  118  Iowa  533,  88 
N.  W.  446. 

Kansas. —  Kansas  City  Bridge,  etc.,  Co. 
V.  Wyandotte  County,  35  Kan.  557,  11  Pac. 
360. 

Kentucky. —  Lathrop  v.  Commercial  Bank, 

8  Dana  114,  33  Am.  Dee.  481. 

Louisiana. —  State  v.  New  Orleans  Ware- 
house Co.,  109  La.  64,  33  So.  81;  Frazier  v. 
Willcox,   4   Rob.    517. 

Massachusetts. —  Enterprise  Brewing  Co. 
V.  Grime,  173  Mass.  252,  53  N.  E.  855 ;  Ken-  i 
nebee  Co.  v.  Augusta  Ins.,  etc.,  Co.,  6  Gray 
204.  And  see  Employers'  Liability  Assur. 
Corp.  r.  Merrill,  155  Mass.  404,  29  N.  E. 
529. 

Mississippi. —  Williams-  v.  Cresswell,  51 
Miss.  817. 

Missouri. —  Ferguson  v.  Soden,  111  Mo. 
208,  19  S.  W.  727,  33  Am.  St.  Rep.  512; 
Blair  v.  Perpetual  Ins.  Co.,  10  Mo.  559,  47 
Am.  Dec.   129. 

Nebraska. —  People's  Bldg.,  etc.,  Assoc,  v. 
Gilmore,  1  Nebr.  (UnofT.)  181,  90  N.  W. 
108. 

New  Hampshire. —  U.  S.  Fidelity,  etc.,  Co. 
V.  Linehan,    (1904)   58  Atl.  956. 

New  York. — Lancaster  v.  Amsterdam  Imp. 
Co.,  140  N.  Y.  576,  35  N.  E.  964,  24  L.  R.  A. 
322  [reversing  72  Hun  18,  25  N.  Y.  Suppl. 
309] ;  Bard  v.  Poole,  12  N.  Y.  495 :  Mumford 
V.  American  L.  Ins.,  etc.,  Co.,  4  N.  Y.  463; 

[I.  C.  4.  e] 
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would  be  contrary  to  the  laws  or  good  policy  or  prejudicial  to  the  interests  of  the 
state,  the  rule  of  comity  ceases  to  be  obligatory .^°  As  a  rule  foreign  corporations 
are  by  comity  permitted  to  exercise  the  same  powers  as  domestic  corporations  of 
like  character."  Without  attempting  to  enumerate  in  a  single  section  all  the 
cases  to  which  this  comity  does  not  extend,  it  may  be  observed  in  the  first  place 
that  it  does  not  extend  so  far  as  to  concede  to  foreign  corporations  the  powers 
which  their  own  charters  do  not  permit  them  to  exercise.*'    Nor  so  far  as  to  per- 


Alward    v.    Holmes,    10    Abb.    N.    Cas.    96; 
Stoney  v.  American  L.  Ins.  Co.,  11  Paige  635. 

Ohio. —  State  v.  ^tna  L.  Ins.  Co.,  69  Ohio 
St.  317,  69  N.  E.  608;  Newburg  Petroleum 
Co.  V.  Weare,  27  Ohio  St.  343;  State  v. 
Sherman,  22  Ohio  St.  411. 

Pennsylvania. —  New  York,  etc.,  E.  Co.  v. 
Young,  33  Pa.  St.  175;  Kentucky  Bank  v. 
Schuylkill  Bank,  1  Pars.  Eq.  Cas.  180. 

Tennessee. —  Ohio  L.  Ins.,  etc.,  Co.  v.  Mer- 
chants' Ins.,  etc.,  Co.,  11  Humphr.  1,  53 
Am.  Dec.  742. 

Virginia. —  Rees  v.  Conococheague  Bank,  5 
Rand.  326,  16  Am.  Dec.  755;  Marietta  Bank 
V.  Pindall,  2  Rand.  465. 

West  Virginia. —  Floyd  v.  National  Loan, 
etc.,  Co.,  49  W.  Va.  327,  38  S.  E.  653,  87 
Am.  St.  Rep.  805,  54  L.  R.  A.  536. 

Wisconsin. —  Chicago  Title,  etc.,  Co.  v. 
Bashford,  120  Wis.  281,  97  N.  W.  940;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Cross,  18  Wis. 
109. 

United  States. — -American,  etc..  Christian 
Union  v.  Yount,  101  U.  S.  352,  25  L.  ed.  888; 
Cowell  V.  Colorado  Springs  Co.,  100  U.  S. 
55,  25  L.  ed.  547;  Augusta  Bank  v.  Earle, 
13  Pet.  519,  10  L.  ed.  274;  Blodgett  v.  Lan- 
yon  Zinc  Co.,  120  Fed.  893,  58  C.  C.  A.  79; 
Knott  V.  Southern  L.  Ins.  Co.,  14  Fed.  Cas. 
No.  7,894,  2  Woods  479. 

England.—  Bateman  v.  Service,  6  App. 
Cas.  386,  50  L.  J.  P.  C.  41,  44  L.  T.  Rep. 
N.  S.  436 ;  Newby  v.  Von  Oppen,  L.  R.  7  Q.  B. 
293,  41  L.  J.  Q.  B.  148,  26  L.  T.  Rep.  N.  S. 
164,  20  Wkly.  Rep.  383. 

Canada. —  Canadian  Pac.  R.  Co.  v.  Western 
Union  Tel.  Co.,  17  Can.  Sup.  Ct.  151;  Con- 
necticut, etc.,  R.  Co.  V.  Comstock,  1  Rev.  L6g. 
589;  Chicago  Commercial  Nat.  Bank  v.  Cor- 
coran, 6  Ont.  527 ;  Clarke  v.  Union  F.  Ins.  Co., 
10  Ont.  Pr.  313;  Washington  County  Mut. 
Ins.  Co.  V.  Henderson,  6  U.  C.  C.  P.  146; 
Howe  Mach.  Co.  v.  Walker,  35  U.  C.  Q.  B. 
37,  53;  Birkbeck  Invest.  Security,  etc.,  Co. 
V.  Brabant,  8  Quebec  Q.  B.  311. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§§  2490,  2528,  2529,  2552,  2554.  And  see 
supra,  I,  B,  1,  2. 

86.  Alabama. —  Falls  v.  U.  S.  Savings,  etc., 
Co.,  97  Ala.  417,  13  So.  25,  38  Am.  St.  Rep. 
194,  24  L.  R.  A.  174;  Central  R.,  etc.,  Co.  v. 
Carr,  76  Ala.  3.88,  52  Am.  Rep.  339. 

Illinois. —  Harding  v.  American  Glucose 
Co.,  182  111.  551,  .55  N.  E.  577,  74  Am.  St. 
Rep.  189,  64  L.  R.  A.  738;  Hazelton  Boiler 
Co.  I'.  Hazelton  Tripod  Boiler  Co.,  142  111. 
494,  30  N.  E.  339;  U.  S.  Trust  Co.  ■;;.  Lee, 
73  111.  142,  24  Am.  Rep.  236;  Carroll  v. 
East  St.  Louis,  67  111.  568,  16  Am.  Rep. 
632;  Ducat  v.  Chicago,  48  111.  172,  95  Am. 
Dec.  529. 
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Kemsas. —  Land  Grant  R.,  etc.,  Co.  v. 
CofiFey  County,  6  Kan.  245. 

Michigan. —  Seamans  v.  Temple  Co.,  105 
Mich.  400,  63  N.  W.  408,  55  Am.  St.  Rep. 
457,  28  L.  R.  A.  430;  Diamond  Match  Co. 
V.  Register  of  Deeds,  51  Mich.  145,  16  N.  W. 
314;  People  v.  Howard,  50  Mich.  239,  15 
N.  W.  101;  Thompson  V.  Waters,  25  Mich. 
214,  12  Am.  Rep.  243. 

Missouri. —  Blair  v.  Perpetual  Ins.  Co.,  10 
Mo.  559,  47  Am.  Dec.  129;  Toomey  v.  Su- 
preme Lodge  K.  of  P.  of  W.,  74  Mo.  App. 
507. 

New  Hampshire. — Fisher  v.  Lord,  63  N.  H. 
514,   3  Atl.   927. 

New  Jersey. —  Hill  v.  Beach,  12  N.  J.  Eq. 
31. 

New  York. —  Demarest  v.  Flack,  128  N.  Y. 
205,  28  N.  E.  645,  13  L.  R.  A.  854;  Merrick 
V.  Brainard,  38  Barb.  574. 

Ohio. —  Myers  v.  Manhattan  Bank,  20 
Ohio  283. 

Pennsylvania. —  Van  Steuben  v.  Central  R. 
Co.,  178'  Pa.  St.  367,  35  Atl.  992,  34  L.  R.  A. 
577. 

reajos.— Fowler  v.  Bell,  90  Tex.  150,  37 
S.  W.  1058,  59  Am.  St.  Rep.  788,  39  L.  R.  A. 
254;  Chapman  v.  Hallwood  Cash  Register 
Co.,  32  Tex.  Civ.  App.  76,  73  S.  W.  969; 
Empire  Mill  v.  Alston  Grocery  Co.,  4  Tex. 
App.  Civ.  Cas.  §  221,  15  S.  W.  200,  505,  12 
L.  R.  A.  366. 

Vtah.^Booth  V.  Weiga.iid,  (1904)  79  Pac. 
570. 

United  States. —  Augusta  Bank  v.  Earle, 
13  Pet.  519,  10  L.  ed.  274;  Clfirke  v.  Georgia 
Cent.  R.,  etc.,  Co.,  50  Fed.  338,  15  L.  R.  A. 
683. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§§  2490,  2492,  2493. 

Partial  recognition. —  The  fact  that  a  for- 
eign corporation  has  a  power  under  its 
charter  not  sanctioned  by  the  laws  of  an- 
other state  will  not  prevent  it  from  doing- 
in  such  other  state  other  legitimate  busi- 
ness also  authorized  by  its  charter  and  not 
contrary  to  the  laws  or  policy  of  such  other 
state.  State  v.  New  Orleans  Warehouse  Co., 
109  La.  64,  33  So.  81. 

87.  Freie  v.  No.  4  Fidelity  Bldg.,  etc., 
Union,  166  111.  128,  46  N.  E.  784,  57  Am. 
St.  Rep.  123;  and  other  cases  in  the  notes 
preceding. 

88.  Delaware. —  Baltimore,  etc.,  Tel.  Co.  v. 
Delaware,  etc.,  Tel.,  etc.,  Co.,  7  Houst.  269, 
31  Atl.  714. 

Georgia. —  American  Colonization  Soc.  v. 
Gartrell,  23  Ga.  448. 

Kansas. —  Land  Grant  R.,  etc.,  Co.  v. 
Coffey  County,  6  Kan.   245. 

Michigan. —  Diamond  Match  Co.   v.   Regis- 
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mit  a  foreign  corporation  to  exercise  powers  within  the  state  which  a  domestic 
corporation  of  the  same  kind  is  not  permitted  to  exercise  mider  the  constitution, 
laws,  or  policy  of  the  state.^'  But  the  mere  fact  that  the  legislature  of  a  state  has 
not  authorized  the  creation  of  corporations  for  the  same  purposes  as  those  of  a 
foreign  corporation,  or  that  it  allows  corporations  to  be  formed  only  by  general 
law,  does  not  operate  as  an  implied  exclusion  of  the  latter.**  Nor  does  the  fact 
that  the  statutes  of  the  state  of  the  corporation's  creation  authorize  a  larger 
capitalization  than  is  permitted  by  the  statutes  of  the  domestic  state.'^ 

5.  Extent  to  Which  Directors  May  Act  in  Other  States.     Even  under  the 
view  that  a  corporation  cannot  migrate  into  another  state  and  there  acquire  a 


ter  of  Deeds,  51  Mich.  145,  16  N.  W.  314; 
Thompson  v.  Waters,  25  Mich.  214,  12  Am. 
Eep.  243. 

Missouri. —  Blair  v.  Perpetual  Ins.  Co.,  10 
Mo.  559,  47  Am.  Dec.  129,  foreign  insurance 
company  cannot  engage  in  banking  business. 

Tennessee. —  Talmadge  v.  North  American 
Coal,  etc.,  Co.,  3  Head  337. 

United  States. —  Seattle  Gas,  etc.,  Co.  v. 
Citizens'  Light,  etc.,  Co.,  123  Fed.  588. 

See  12  Cent  Dig.  tit.  "  Corporations," 
§  2532;  supra,  I,  B,  6;  and  infra,  II,  A,  5. 

89.  Alabama. —  Falls  v.  U.  S.  Savings  Loan, 
etc.,  Co.,  97  Ala.  417,  13  So.  25,  38  Am.  St. 
Rep.  194,  24  L.  R.  A.  174. 

Florida.— Walters  v.  Whitlock,  9  Fla.  86, 
76  Am.  Dec.  607.  And  see  Equitable  Bldg., 
etc.,  Assoc.  V.  King,    (1904)    37  So.  181. 

Illinois. —  Harding  v.  American  Glucose 
Co.,  182  111.  551,  55  N.  E.  577,  74  Am.  St. 
Rep.  189,  64  L.  R.  A.  738;  Rhodes  v.  Mis- 
souri Sav.,  etc.,  Co.,  173  111.  621,  50  N.  E. 
998,  42  L.  R.  A.  93  {reversing  63  111.  App. 
77];  Pope  v.  Hanke,  155  111.  617,  40  N.  E. 
839,  28  L.  R.  A.  568;  Stevens  v.  Pratt,  101 
111.  206;  U.  S.  Mortgage  Co.  v.  Gross,  93 
111.  483;  U.  S.  Trust  Co.  v.  Lee,  73  111.  142, 
24  Am.  Rep.  236;  Carroll  v.  East  St.  Louis, 
67  111.  568,  16  Am.  Rep.  632. 

Massachusetts. —  Faulkner  v.  Hyman,  142 
Mass.  53,  6  N.  E.  846. 

Michigan. —  People  v.  Howard,  50  Mich. 
239,  15  N.  W.  101.  A  statute  authorizing  cor- 
porations to  be  formed  for  th«  purpose  of 
mining  and  providing  that  foreign  corpora- 
tions organized  for  the  purposes  contemplated 
by  the  statute  may  carry  on  business  in  the 
state  and  enjoy  all  the  rights  and  privileges, 
and  be  subject  to  all  the  restrictions  and  lia- 
bilities of  corporations  existing  under  the 
statute,  impliedly  excludes  a  foreign  corpo- 
ration organized,  not  only  for  mining  pur- 
poses, but  also  and  principally  for  colonizing 
and  general  trading  purposes,  with  power  to 
organize  other  corporations,  since  it  exists 
for  purposes  not  contemplated  by  the  statute. 
Isle  Royale  Land  Corp.  v.  Secretary  of  State, 
76  Mich.  162,  43  N.  W.  14. 

Missouri. —  State  v.  Cook,  171  Mo.  348, 
71  S.  W.  829 ;  Toomey  v.  Supreme  Lodge 
K.  of  P.   of  W.,  74  Mo.  App.  507. 

New  Hampshire. —  Fisher  v.  Lord,  63  N.  H. 
514,  3  Atl.  927;  Hill  v.  Spear,  50  N.  H.  253, 
9  Am.  Rep.  205. 

New  Jersey. —  Coler  v.  Tacoma  R.,  etc, 
Co.,  65  N.  J.  Eq.  347.  54  Atl.  413,  103  Am. 
St. 'Rep.  786  [reversing  64  N.  J.  Eq.  117, 
53   Atl.   680]. 


New  York. —  White  v.  Howard,  46  N.  Y. 
144. 

Oklahoma. —  Myatt  v.  Ponca  City  Land, 
etc.,  Co.,   14  Okla.   189,  78  Pac.   185. 

Pennsylvania. —  VSin  Steuben  v.  New  Jer- 
sey Cent.  R.  Co.,  178  Pa.  St.  367,  35  Atl. 
992,  34  L.  R.  A.  577. 

Texas. —  Fowler  17.  Bell,  90  Tex.  150,  37 
S.  W.  1058,  59  Am.  St.  Rep.  788,  39  L.  R.  A. 
254;  Empire  Mills  v.  Allston  Grocery  Co., 
4  Tex.  App.  Civ.  Cas.  §  221,  15  S.  W.  200, 
505,  12  L.  R.  A.  366. 

Utah.— Hiskey  v.  Pacific  States  Sav.,  etc., 
Co.,  27  Utah  409,  76  Pac.  20. 

United  States. —  Clarke  v.  Georgia  Cent. 
R.,  etc.,  Co.,  50  Fed.  338,  15  L.  R.  A.  683. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2492  et  seq. 

90.  Illinois. —  People  v.  New  York  Fidelity, 
etc.,  Co.,  153  111.  25,  38  N.  E.  752,  26 
L.  R.  A.  295;  Stevens  v.  Pratt,  101  III.  206. 

Massachusetts. —  Employers'  Liability  As- 
sur.  Corp.  v.  Merrill,  155  Mass.  404,  29 
N.  E.  529. 

New  Hampshire. —  U.  S.  Fidelity,  etc., 
Co.  V.  Linehan,  (1904)  58  Atl.  956,  957, 
where  the  court  said :  "  In  the  absence  of 
express  legislation  against  the  exercise  of 
the  privilege  by  such  corporations,  it  is  gen- 
erally held  that  they  acquire  the  right  by 
comity,  or  that  legislative  silence  upon  the 
subject  is  equivalent  to  permission.  .  .  . 
A  state  policy  may  be  as  thoroughly  estab- 
lished in  this  way  as  by  positive  enactment. 
If  the  Legislature  does  not  see  fit  to  pro- 
hibit a  foreign  corporation  from  carrying 
its  business  here,  when  it  is  not  repugnant 
to  common-law  principles,  it,  in  effect,  de- 
clares the  public  policy  of  the  state  to  be 
favorable  to  its  engaging  in  business  here. 
The  presumption  of  legislative  intention, 
founded  upon  the  doctrine  of  comity,  af- 
fords ample  evidence  in  support  of  that  con- 
clusion." 

Ohio. — State  v.  Mtna.  L.  Ins.  Co.,  69  Ohio 
St.  317,  69  N.  E.  608. 

United  States. —  Cowell  v.  Colorado 
Springs  Co.,  100  U.  S.  55,  60,  25  L.  ed.  547, 
exclusion  not  inferred  from  the  fact  that 
the  legislature  "  has  made  no  provision  for 
the  formation  of  similar  corporations,  or  al- 
lows corporations  to  be  formed  only  by  gen- 
eral law."  See  also  Wells  v.  Northern  Pac. 
R.  Co.,  23  Fed.  469,  10  Sawy.  441,  referred  to 
supra,  I,  A,  7  note  37. 

91.  MacMurray  v.  Sidwell,  155  Ind.  560, 
563,  5S  N.  E.  722,  80  Am.  St.  Rep.  255, 
where  it  is  said:    "It  is  the  nature  and  not 
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residence,  it  is  no  objection  to  the  validity  of  corporate  acts  that  they  are  done  in 
another  state,  or  authorized  at  a  meeting  of  directors  held  in  another  state,  where 
the  acts  so  done  or  authoiized  are  not  repugnant  to  the  laws  or  policy  of  the 
other  state  within  which  they  are  done  or  authorized.'^  Thus  the  directors  of  a 
railroad  corporation  chartered  in  Vermont  have  power  to  vote  at  a  meeting  held 
oat  of  the  state  to  confer  authority  upon  an  agent  to  transfer  its  real  estate.'^ 
And  we  have  seen  that  meetings  for  the  election  of  directors,^  and  for  the  per- 
formance of  other  constituent  acts,'^  may  under  some  theories  be  held  outside  of 
the  limits  of  the  state  creating  the  corporation.  Nor  is  there  any  objection  to  the 
validity  of  the  ordinary  contracts  of  a  corporation,  grounded  on  the  place  where 
they  are  entered  into,''  and  the  directors  of  a  railroad  company  accordingly  may 
make  contracts  out  of  the  state  of  its  incorporation,  although  the  corporation 
itself  cannot  migrate.'''  However,  meeting  of  and  action  by  directors  beyond  the 
limits  of  the  state  of  the  corporation's  creation  may  be  expressly  prohibited '  by 
its  charter  or  the  general  laws  of  such  state,  and  such  a  prohibition  will  be  recog- 
nized and  given  effect  in  other  states.'^ 

D.  Constitutional  Protection  —  l.  Not  Entitled  to  Privileges  and  Immunities 
OF  Citizens  of  the  Several  States.  From  what  has  preceded  it  must  be  concluded 
that  a  corporation  is  not  a  "  citizen,"  within  the  meaning  of  that  clause  of  the 
federal  constitution  which  declares  that  the  citizens  of  each  state  shall,  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  the  several  states,  or  the  clause 
in  the  fourteenth  amendment  providing  that  no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States."  Therefore  these  clauses  do  not  affect  the  rule  that  a  corporation  created 
by  one  state  can  exercise  none  of  the  functions  or  priyfleges  conferred  by  its  charter 
in  any  other  state  of  the  Union,  except  by  the  county  and  consent  of  the  latter.^ 
A  contrary  construction  of  the  constitutional  provision  under  consideration  often 


the   size   of   a   business   that   determines   its 
legality." 

92.  Smith  v.  Alvord,  63  Barb.  (N.  Y.) 
415..  See  also  Duke  v.  Taylor,  37  Pla.  64, 
19  So.  172,  53  Am.  St.  Rep.  232,  31  L.  R.  A. 
484;  Miller  v.  Ewer,  27  Me.  509,  46  Am. 
Dec.  619. 

93.  Arms  v.  Conant,  36  Vt.  744. 

94.  See  Cobpobations,  10  Cyc.  320. 

95.  Compare  Coepobations,  10  Cyc.  320, 
769. 

96.  V^f right  t:  Bundy,  11  Ind.  398.  See 
also  Duke  v.  Taylor.  37  Fla.  64,  19  So.  172, 
53  Am.  St.  Eep.  232,  31  L.  E.  A.  484;  Miller 
V.  Ewer,  27  Me.  509,  46  Am.  Dec.  619. 

97.  Wright  i:  Bundy,  11  Ind.  398. 

98.  UnioE  Nat.  Bank  v.  State  Nat.  Bank, 
155  Mo.  95,  55  S.  W.  989,  78  Am.  St.  Eep. 
560.    See  supra,  I,  B,  6. 

99.  U.  S.  Const,  art.  4,  §  2;  Amendm.  14, 
§  1. 

1.  AZaftama.— Nelms  r.  Edinburg- American 
Land  Mortg.  Co.,  92  Ala.  157,  9  So.  141. 

Colorado. —  Utley  r.  Clark-Gardner  Lode 
Min.  Co.,  4  Colo.  369. 

Delaware. — Caldwell  v.  Armour,  1  Pennew. 
545,  43  Atl.  517;  Baltimore,  etc.,  Tel.  Co.  ». 
Delaware,  etc.,  Tel.,  etc.,  Co.,  7  Houst.  269, 
31  Atl.  714. 

Illinois. —  Pierce  v.  People,  106  111.  11,  46 
Am.  Eep.  683 ;  Cincinnati  Mut.  Health  Assur. 
Co.  ('.  Eosenthal,  55  III.  85,  8  Am.  Rep.  626; 
Ducat  r.  Chicago,  48  111.  172,  95  Am.  Dec. 
529. 

Indiana. —  Elston  v.   Piggott,   94   Ind.   14; 
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Farmers',  etc.,   Ins.   Co.   ■;;.  Harrah,   47   Ind. 
236. 

Kentucky. —  Com.  v.  Read  Phosphate  Co., 
113  Ky.  32,  67  S.  W.  45,  23  Ky.  L.  Eep. 
2284 ;  Southern  Bldg.,  etc.,  Assoc,  v.  Norman, 
98  Ky.  294,  32  S.-W.  952,  17  Ky.  L.  Eep.  887, 
56  Am.  St.  Eep.  367,  31  L.  E.  A.  41;  Phcenix 
Ins.  Co.  V.  Com.,  5  Bush  68,  96  Am.  Dec.  331; 
Com.  V.  Mobile,  etc.,  E.  Co.,  64  S.  W.  451,  23 
Ky.  L.  Rep.  784,  54  L.  E.  A.  916;  Woodward 
V.  Com.,  7  S.  W.  613,  9  Ky.  L.  Eep.  670. 

Louisiana. —  State  v.  Fosdick,  21  La.  Ann. 
434 ;  State  v.  Lathrop,  10  La.  Ann.  398. 

Michigan. —  Pollock  v.  German  F.  Ins.  Co., 
132  Mich.  225,  93  N.  W.  436;  Hartford  F. 
Ins.  Co.  V.  Eaymond,  70  Mich.  485,  38  N.  W. 
474;  Home  Ins.  Co.  v.  Davis,  29  Mich.  238; 
People  V.  Judge  Jackson  Cir.  Ct.,  21  Mich. 
577,  4  Am.  Eep.  504.  See  also  Moline  Plow 
Co.  V.  Wilkinson,  105  Mich.  57,  62  N.  W.  1119. 

Missouri. —  Daggs  v.  Orient  Ins.  Co.,  136 
Mo.  382,  38  S.  W.  85,  58  Am.  St.  Eep.  638,  35 
L.  E.  A.  227. 

New  Jersey. —  Tatem  v.  Wright,  23  N.  J.  L. 
429. 

New  York. —  People  v.  Philadelphia  Fire 
Assoc,  92  N.  Y.  311,  44  Am.  Rep.  380. 

North  Carolina. —  Columbia  Exeh.  Bank  v. 
Tiddy,  67  N.  C.  169.  And  see  Lacy  v.  Armour 
Packing  Co.,  134  N.  C.  567,  47  S.  E.  53. 

Ohio. —  Western  Union  Tel.  Co.  v.  Mayer, 
28  Ohio  St.  521. 

Pennsylvania. —  In  re  Peter  Sohoenhofen 
Brewing  Co.,  8  Pa.  Super.  Ct.  141,  42  Wkly. 
Notes  Cas.   402.     And  see  Matthews  v.  Re- 
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would,  it  has  been  pointed  out,  operate  to  confer  upon  citizens  of  other  states 
■combining  themselves  into  corporations  greater  privileges  than  are  enjoyed  by 
the  citizens  of  the  domestic  state,  and  deprive  the  state  of  all  control  over  the 
extent  of  corporate  franchises,  proper  to  be  granted,  within  its  limits. 

2.  Whither  Entitled  to  "  Equal  Protection  of  the  Laws  "  of  States  Within 
Which  They  Are  Permitted  to  Do  Business.  The  fourteenth  amendment  to  tlie 
constitution  of  the  United  States  provides  that  no  state  shall  "  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws."  The  present  judicial 
construction  of  tlie  clause  under  consideration  is  that  it  does  not  prohibit  a  state 
from  imposing  such  conditions  npon  foreign  corporations  as  it  may  choose,  as  a 
prerequisite  to  their  admission  within  its  limits.^  It  may  for  instance  impose 
upon  foreign  insurance  companies  doing  business  within  the  state  a  tax  of  two 
dollars  upon  every  one  hundred  dollars  of  premiums  received  by  such  companies, 
although  no  such  tax  is  imposed  on  domestic  companies ;  nor  is  this  a  violation 
of  the  principle  that  taxation  must  be  uniform.^      So  it  may  impose  a  tax  on  the 


formed  Presb.  Church  Theological  Seminary, 
2  Brewst.  541. 

Vermont. —  Cook  v.  Howland,  74  Vt.  393, 
52  Atl.  973,  93  Am.  St.  Eep.  912;  Lycoming 
F.  Ins.  Co.  V.  Wright,  55  Vt.  526. 

Virginia. —  Slaughter  v.  Com.,  13  Gratt. 
767. 

Wisconsin. —  Chicago  Title,  etc.,  Co.  v. 
Bashford,  120  Wis.  281,  97  N.  W.  940;  Morse 
V.  Home  Ins.  Co.,  30  Wis.  496,  11  Am.  Rep. 
580;  Milwaukee  Fire  Dept.  v.  Helfenstein,  16 
Wis.  136. 

United  States. —  Orient  Ins.  Co.  v.  Daggs, 
172  U.  S.  557,  19  S.  Ct.  281,  43  L.  ed.  552; 
Blake  r.  McClung,  172  U.  S.  239,  19  S.  Ct. 
165,  43  L.  ed.  432;  Norfolk,  etc.,  R.  Co.  v. 
Pennsylvania,  136  U.  S.  114,  10  S.  Ct.  958, 
34  L.  ed.  394;  Kidd  v.  Pearson,  128  U.  S.  1, 
9  S.  Ct.  6,  32  L.  ed.  346;  Pembina  Consol. 
Silver  Min.,  etc.,  Co.  v.  Pennsylvania,  125 
U.  S.  181,  8  S.  Ct.  737,  31  L.  ed.  650;  Phila- 
delphia Fire  Assoc,  v.  New  York,  119  U.  S. 

110,  7  S.  Ct.  108,  30  L.  ed.  342;  Baltimore, 
etc.,  R.  Co.  V.  Koontz,  104  U.  S.  5,  26  L.  ed. 
643;  .Augusta  Bank  v.  Earle,  13  Pet.  519,  10 
L.  ed.  274;  Liverpool,  etc.,  L.,  etc.,  Ins.  Co. 
V.  Oliver,  10  Wall.  566,  19  L.  ed.  1029;  Paul 
v.  Virginia,  8  Wall.  168,  19  L.  ed.  357.  See 
also  New  York  Home  Ins.  Co.  v.  Morse,  20 
Wall.  445,  22  L.  ed.  365;  Hartford  F.  Ins. 
Co.  i\  Perkins,  135  Fed.  502;  Oregonian  R. 
Co.  V.  Oregon  R.,  etc.,  Co.,  27  Fed.  277; 
Lamb  v.  Lamb,  14  Fed.  Cas.  No.  8,018,  6  Biss. 
420. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2505  et  seq.    And  see  supra,  I,  C,  4;  infra, 

111,  A,  and  cases  there  cited.  See  also  Con- 
stitutional Law,  8  Cyc.  1037,  1043. 

Right  to  contest  constitutionality  of  stat- 
ute.—  Since  a  foreign  corporation  is  entitled 
to  do  business  in  a  state  only  by  comity  and 
under  such  terms  and  conditions  as  the  state 
may  see  fit  to  enforce,  it  is  not  entitled  to 
contest  the  constitutionality  of  a  state  stat- 
ute imposing  terms  upon  which  it  may  do 
business  within  the  state;  and  therefore 
whether  a  statute  prohibiting  insurance  com- 
panies from  combining  to  establish  rates,  etc., 
and  providing  for  the  revocation  of  the  license 
of  a  foreign  company  failing  to  comply  there- 


with is  unconstitutional  as  to  domestic  cor- 
porations, and  therefore  void  in  toto,  cannot 
be  determined  in  a  suit  by  a  foreign  company 
to  enjoin  the  state  authorities  from  enforc- 
ing its  provisions.  Hartford  F.  Ins.  Co.  v. 
Perkins,  125  Fed.  502.  But  it  has  been  held 
that  while  foreign  insurance  companies  can 
enter  a  state  to  do  business  only  by  permis- 
sion of  the  state,  and  subject  to  such  regula- 
tions and  conditions  as  it  may  see  fit  to  im- 
pose, yet,  where  they  have  complied  with  all 
such  conditions,  f>nd  under  license  from  the 
state  have  expended  money  in  establishing 
agencies  and  in  advertising  and  buildijjg  up 
a  business,  they  have  the  right  to  challon.ije 
the  validity  of  statutes  subsequently  enacted 
which  affect  their  business  and  interests 
equally  with  those  of  domestic  companies. 
Niagara  F.  Ins.  Co.  v.  Cornell,  110  Fed.  816. 
Estoppel  to  attack  statute  as  unconstitu- 
tional see  Constitutional  Law,  8  Cyc.  793. 

2.  Pembina  Consol.  Silver  Min.,  etc.,  Co.  v. 
Pennsylvania,  125  U.  S.  181,  8  S.  Ct.  737,  31 
L.  ed.  650.  See  also  Norfolk,  etc.,  R.  Co.  v. 
Pennsylvania,  136  U.  S.  114,  10  S.  Ct.  958, 
34  L.  ed.  394;  Philadelphia  Fire  Assoc,  v. 
New  York,  119  U.  S.  110,  7  S.  Ct.  108,  30 
L.  ed.  342.  And  see  Lacy  V.  Armour  Packing 
Co.,  134  N.  C.  567,  47  S.  E.  S5;  and  the  other 
cases  cited  supra,  I,  D,  1,  note  1.  See  ^Iso 
Constitutional  Law,  8  Cyc.  1058.  But  while 
a  state  may  prescribe  the  terms  on  which 
foreign  corporations  may  enter  to  do  busi- 
ness, when  such  a  corporation  is  permitted 
to  enter  the  validity  of  its  contracts  with 
citizens  of  the  state  must  be  determined  by 
the  rules  which  apply  to  the  same  contracts 
between  citizens  and  domestic  corporations. 
Security  Sav.,  etc.,  Assoc,  v.  Elbert,  153  Ind. 
198,  54  N.  E.  753. 

3.  Ducat  V.  Chicago,  48  111.  172,  95  Am. 
Dec.  529.  And  see  infra,  III,  B,  1.  A  de- 
cision of  the  supreme  court  of  California 
goes  to  the  length  of  holding  that  after  a 
foreign  corporation  has  been  admitted  to  do 
business  in  that  state,  it  is  incompetent  for 
the  legislature  to  impose  a  tax  upon  it,  which 
is  not  imposed  upon  domestic  corporations  of 
a  like  character.  The  court  regard  it  as 
violative  of  a  provision  of  the  constitution  of 
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amount  of  capital  employed  by  a  foreign  manufacturing  corporation  within  the 
state  which  sends  its  goods  into  the  state  for  sale,  although  domestic  corporations 
which  are  wholly  engaged  in  manufacturing  similar  goods  within  the  state  are 
exempt  from  taxation,  where  the  statute  creating  the  exemption  from  taxation 
makes  no  discrimination  between  foreign  and  domestic  corporations.*  But  a  cor- 
poration not  created  by  or  under  the  laws  of  a  state,  or  not  doing  business  in  that 
state  under  conditions  that  subject  it  to  process  from  the  courts  of  that  state,  is 
within  the  meaning  of  the  constitutional  provision  that  no  state  shall  "  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws."  ^ 

3.  Protection  When  Engaged  in  Interstate  or  Foreign  Commerce  ° —  a.  Statement 
of  Federal  Doctpine.  The  constitution  of  the  United  States  provides  that  "the 
congress  shall  have  power  ...  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states  and  with  the  Indian  tribes." '  The  present  construc- 
tion of  this  provision  is  that  the  power  thus  conferred  upon  congress  is  exclusive 
to  the  extent  that,  by  conferring  it  upon  congress,  the  constitution  prohibits  it  to 
the  states,  in  so  far  as  the  power  relates  to  matters  of  general  or  national  concern, 
such  as  require  uniformity  of  regulation ;  but  that,  in  so  far  as  it  relates  to  matters 
of  local  concern,  the  states  may  impose  regulations,  so  long  as  congress  declines  to 
act.'  It  is  also  the  settled  construction  of  this  provision  that  interstate  commerce 
carried  on  by  corporations  is  entitled  to  the  same  protection  against  state  exac- 
tions as  when  carried  on  by  individuals.'  Although  congress  has  exercised  the 
power  in  a  very  few  instances,  this  construction  involves  the  further  conclusion 
that  the  non-exercise  by  congress  of  the  power  is  tantamount  to  the  declaration 
tliat,  in  any  given  particular,  except  in  matters  of  local  concern  only,  commerce 
among  the  several  states  shall  be  free.^" 

b.  What  State  Restrictions  Are  Invalid.  Under  the  operation  of  this  doctrine 
a  ferry-boat  plying  between  two  states  cannot  be  compelled  to  procure  a  certifi- 
cate from  the  secretary  of  one  of  such  states  and  to  pay  a  license-tax  for  the 
privilege  of  so  navigating,  nor  be  subjected  to  a  statute  of  one  of  such  states, 
providing  that  no  foreign  corporation  shall  maintain  any  action  in  the  state 
without  obtaining  a  receipt  for  such  license- fee,  so  as  to  bar  an  action  on  a  policy 
of  tire  insurance  on  the  boat ;  since  the  license-fees  imposed  by  such  statutes 
cannot  be  imposed  upon  the  transportation  of  persons  or  property  over  interstate 

the  state.     San  Francisco  v.  Liverpool,  etc.,  18  L.-ed.  745;  Cooley  i;.  Philadelphia,  12  How. 

Ins.  Co.,  74  Cal.  113,  15  Pac.  380,  5  Am.  St.  (U.  S.)   299,  13  L.  ed.  996;  Passenger  Cases, 

Rep.  425.     However  this  may  be,  it  is  clear  7  How.   (U.  S.)   283,  12  L.  ed.  702;  Brown  v. 

that  it  violates  no  principle  of  the  federal  Maryland,   12  Wheat.    (U.  S.)    419,  6  L.  ed. 

constitution,  as  the  supreme  court  of  Cali-  678.    See  also  Commerce,  7  Cyc.  422. 

fornia  seems  to  suppose.  9.  Gloucester    Ferry    Co.    n.    Pennsylvania, 

4.  New  York  v.  Roberts,  171  U.  S.  658,  19  114  U.  S.  196,  5  S.  Ct.  826,  29  L.  ed.  158; 
S.  Ct.  58,  43  L.  ed.  323.  and  other  cases  in  the  notes  preceding  and 

5.  Blake   v.   McClung,    172   U.    S.    239,    19  following. 

S.  Ct.  165,  43  L.  ed.  432.  10.  Bobbins  v.  Shelby  County  Taxing  Dist., 

6.  See  also  Commerce,  7  Cyc.  407.  120  U.  S.  489,  7  S.  Ct.  592,  30  L.  ed.  694; 

7.  U.  S.  Const,  art.  1,  §  8,  cl.  2.  Wabash,   etc.,  E.   Co.   v.   Illinois,    118  U.   S. 

8.  Philadelphia,  etc..  Mail  Steamship  Co.  557,  7  S.  Ct.  4,  30  L.  ed.  244;  Pickard  ■». 
V.  Pennsylvania,  122  U.  S.  326,  7  S.  Ct.  Pullman  Southern  Car  Co.,  117  U.  S.  34,  6 
1118,  30  L.  ed.  1200;  Robbins  f.  Shelby  S.  Ct.  635,  29  L.  ed.  785;  Walling  v.  Mich- 
County  Taxing  Dist.,  120  U.  S.  489,  7  S.  Ct.  igan,  116  U.  S.  446,  6  S.  Ct.  454,  29  L.  ed. 
592,  30  L.  ed.  694;  Wabash,  etc.,  R.  Co.  v.  691;  Brown  v.  Houston,  114  U.  S  622,  5 
Illinois,  118  U.  S.  557,  7  S.  Ct.  4,  30  L.  ed.  S.  Ct.  1091,  29  L.  ed.  257;  Mobile  v.  Kimball, 
244;  Gloucester  Ferry  Co.  v.  Pennsylvania,  102  U.  S.  691,  26  L.  ed.  238;  Hannibal,  etc., 
114  U.  S.  196,  5  S.  Ct.  826,  29  L.  ed.  158;  R.  Co.  v.  Husen,  95  U.  S.  465  24  L.  ed.  527; 
Mobile  County  v.  Kimball,  102  U.  S.  691;  26  Welton  v.  Missouri,  91  U.  S.  275,  23  L.  ed. 
L.  ed.  238;  Hannibal,  etc.,  R.  Co.  v.  Husen,  347;  Philadelphia,  etc.,  R.  Co.  v.  Pennsyl- 
^^  U.  S.  465,  24  L.  ed.  527;  Henderson  v.  vania,  15  Wall.  (U.  S.)  232,  21  L.  ed.  146; 
Wickham,  92  U.  S.  259,  23  L.  ed.  543;  Phil-  Passenger  Cases,  7  How.  (U.  S.)  283,  462,  12 
adelphia  etc.,  R.  Co.  v.  Pennsylvania,  15  L.  ed.  702  (per  Mr.  Justice  Grier)  ;  Gibbons 
Wall.  (U.  S.)  232,  279,  21  L.  ed.  146;  Ward  v.  Ogden,  9  Wheat.  (U.  S.)  1,  122,  6  L.  ed. 
V.  Maryland,  12  Wall.  (U.  S.)  418,  20  L.  ed.  23  (per  Mr.  Justice  Johnson).  And  see  CoM- 
449;  Crandall  v.  Nevada,  6  Wall.  (U.  S.)  35,  meece,  7  Cyc.  420. 
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■waters  without  interfering  with  tlie  exchisive  constitutional  right  of  congress  to 
regulate  interstate  commerce."  A  corporation  which  has  no  domicile  within  the 
state  of  the  forum,  but  which  is  entirely  non-resident,  cannot,  for  the  same 
reason,  be  disabled  from  enforcing  contracts  for  the  sale  of  its  goods  made  with 
citizens  of  the  domestic  state  and' sl)ipped. across  the  interstate  boundary."  It 
may  not  be  compelled  to  tile  a  copy  of  its  articles  of  incorporation  with  the 
secretary  of  the  domestic  state  in  order  to  maintain  an  action  for  the  price  of 
goods  which  it  lias  sold  within  such  state,  either  through  its  traveling  salesmen 
or  otherwise,  where  it  has  established  no  place  of  business  within  such  state.^' 
Many  other  illustrations  might  be  given." 

e.  What  Is  Interstate  or  Foreign  Commerce  —  (i)  Tsanspoeation.  .In  the 
first  place  it  is  to  be  observed  that  interstate  or  foreign  transportation  is  inter- 
state or  foreign  commerce,  within  the  meaning  of  the  commerce  clause  of  the 
federal  constitution.''  Interstate  or  foreign  transportation,  within  the  meaning 
of  this  principle,  takes  place  whenever  freight  is  taken  up  within  the  limits  of  a 
state  and  set  down  within  the  limits  of  another  state  or  foreign  country ;  or 
whenever  freight  is  taken  up  within  the  limits  of  another  state  or  foreign 
country  and  set  down  within  the  limits  of  the  domestic  state."  Transportation, 
however,  which  is  wholly  within  the  limits  of  a  state  is  not  interstate  commerce, 
and  sucli  business  by  a  foreign  corporation  may  be  taxed,  prohibited,  or  regu- 
lated, notwithstanding  the  corporation  is  also  engaged  in  interstate  or  foreign 
commerce." 

(ii)  Telbghaphig  AND  TELEPHONIC  COMMUNICATION.  Telegraphic  and  tele- 
phonic communications  between  different  states  or  between  a  state  and  a  foreign 
country  are  interstate  commerce  within  the  same  principle,  and  as  speh  are 
directly  within  the  power  of  regulation  conferred  upon  congress,  and  free  from 
the  control  of  state  regulations,  except  such  as  are  strictly  of  a  police  character.'' 


11.  Savage  v.  Atlanta  Home  Ins.  Co.,  55 
N.  Y.  App.  Div.  20,  66  N.  Y.  Suppl.  1105. 

12.  Henderson  Woolen  Mills  v.  Edwards, 
84  Mo.  App.  448 ;  Pasteur  Vaccine  Co.  v. 
Burkey,  22  Tex.  Civ.  App.  232,  54  S.  W.  804. 
See  infra,  I,  D,  3,  c,  (in). 

13.  Maxwell  v.  Edens,  65  Mo.  App.  439. 
Substantially  to  the  same  efifect  see  Lewis  v. 
W.  R.  Irbv  Cigar,  etc.,  Co.,  (Tex.  Civ.  App. 
1898)  45  S.  W.  476;  C.  B.  Cones,  etc.,  Mfg. 
Co.  I'.  Eosenbaum,  (Tex.  Civ.  App.  1898)  45 
S.  W.  333.     See  also  infra,  I,  D,  3,  c,  (ill). 

14.  See  the  cases  cited  in  the  notes  pre- 
ceding and  following.  And  see  infra,  III, 
E,  6. 

15.  Com.  V.  Smith,  92  Ky.  38,  17  S.  W. 
187,  13  Ky.  L.  Rep.  362,  36  Am.  St.  Rep.  578; 
Erie  R.  Co.  r.  State,  31  N.  J.  L.  531,  86  Am. 
Dee.  226;  Savage  i.  Atlanta  Home  Ins.  Co., 
55  N.  Y.  App.  i)iv.  20,  66  N.  Y.  Suppl.  1105; 
Texas,  etc.,  R.  Co.  v.  Davis,  93  Tex.  378, 
55  S.  W.  562  [reversing  (Civ.  App.  1899) 
54  S.  W.  381]  ;  De  Witt  v.  Berger  Mfg.  Co., 
(Tex.  Civ.  App.  1904)  81  S.  W.  334;  Crutcher 
r.  Kentucky,  141  U.  S.  47,  11  S.  Ct.  851,  35 
L.  ed.  649;  McCall  r.  California,  136  U.  S. 
104,  10  S.  Ct.  881,  34  L.  ed.  392;  Lvng  v. 
Michigan,  135  U.  S.  161,  10  S.  Ct.  725,  34 
L.  ed.  150;  Bowman  v.  Chicago,  etc.,  R.  Co., 
125  U.  S.  465,  8  S.  Ct.  689,  31  L.  ed.  700; 
Piekard  v.  Pullman  Southern  Car  Co.,  117 
U.  S.  34,  6  S.  Ct.  635,  29  L.  ed.  785 ;  Glouces- 
ter Ferry  Co.  v.  Pennsylvania,  114  V.  S.  196, 
5  S.  Ct.  826,  29  L.  ed.  158;  Indiana  v.  Ameri- 
can Express  Co.,   13  Fed.   Cas.  No.  7,021,  7 


Biss.  227.  See  also  St.  Clair  County  t.  Inter- 
state Land,  etc.,  Co.,  192  U.  S.  454,  24  S.  Ct. 
300,  48  L.  ed.  518  (ferries)  ;  and  Commebce, 
7  Cyc.  407. 

16.  Philadelphia,  etc.,  R.  Co.  v.  Pennsyl- 
vania, 15  Wall.  (U.  S.)  232,  21  L.  ed.  146; 
and  other  cases  in  the  preceding  note.  See 
also  Commerce,  7  Cyc.  407. 

17.  Alabama  Great  Southern  R.  Co.  v.  Bes- 
semer, 113  Ala.  668,  21  So.  64;  Erie  R.  Co. 
V.  State,  31  N.  J.  L.  531,  86  Am.  Dec.  226; 
New  York  i:  Knight,  192  U.  S.  21,  24  S.  Ct. 
202,  48  L.  ed.  325;  Osborne  i.  Florida,  164 
U.  S.  650,  17  S.  Ct.  214,  41  L.  ed.  586;  Phila- 
delphia, etc.,  R.  Co.  V.  Pennsylvania,  15  Wall. 
(U.  S.)  232,  21  L.  ed.  146.  See  also  Com- 
merce, 7  Cyc.  407. 

18.  Leloup  V.  Mobile  Port,  127  U.  S.  640,  8 
S.  Ct.  1380,  32  L.  ed.  311.  See  also  Com.  v. 
Smith,  92  Ky.  38,  17  S.  W.  187,  13  Ky.  L. 
Rep.  362,  36  Am.  St.  Rep.  578;  Postal  Tel. 
Cable  Co.  v.  Adams,  71  Miss.  555,  14  So.  36, 
42  Am.  St.  Rep.  476;  Ratterman  v.  Western 
Union  Tel.  Co.,  127  U.  S.  411,  8  S.  Ct.  1127, 
32  L.  ed.  229.  Therefore  the  act  of  congress 
of  July  24,  1866,  in  so  far  as  it  declares  that 
the  erection  of  telegraphic  lines  shall,  as 
against  state  interference,  be  free  to  all  who 
accept  its  terms  and  conditions,  and  that  a 
telegraphic  company  of  one  state  shall  not, 
after  accepting  them,  be  excluded  by  an- 
other state  from  prosecuting  its  business 
within  her  jurisdiction,  is  a  legitimate  regu- 
lation by  congress  of  commercial  intercourse 
among   the   states,   and    is   also   appropriate 
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But  this  is  not  true  of  telegraphic  or  telephonic  communication  wholly  within 
the  limits  of  a  state,  and  this  may  be  taxed,  prohibited,  or  regulated,  notwith- 
standing the  corporations  affected  are  also  engaged  in  interstate  or  foreign 
commerce.^' 

(hi)  Sales  and  Sbipmmnts  of  Goods.  Sales  of  goods  by  a  corporation  situ- 
ated without  a  state,  to  a  resident  of  the  state,  even  though  made  through  travel- 
ing salesmen  or  agents  sent  into  the  state,  to  be  shipped  to  him  into  the  state, 
belong  to  the  operations  of  interstate  commerce,  and  are  consequently  not  subject 
to  a  prohibition  of  tlie  state  constitution  or  statute  against  foreign  corporations 
doing  business  within  tlie  state  without  having  an  agent  or  place  of  business 
therein,  or  otherwise  subject  to  prohibition  or  regulation  by  the  state.^     The 


legislation  to  execute  the  powers  of  congress 
over  the  postal  service.  Pensaeola  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  96  U.  S.  1,  24  L.  ed. 
708.  For  the  same  reason  a  state  cannot 
lay  a  tax  on  the  interstate  business  of  a  tele- 
graph company,  especially  if  such  company 
has  accepted  the  provisions  of  the  act  of 
congress  of  1866  so  as  to  become  an  agent  of 
the  government  of  the  United  States,  which 
would  make  state  laws  unconstitutional,  in 
so  far  as  they  impose  a  tax  upon  messages 
sent  in  the  service  of  the  government.  West- 
ern Union  Tel.  Co.  f.  Texas,  105  U.  S.  460, 
26  L.  ed.  1067.  See  also  Commebce,  7  Cyc. 
407. 

19.  Mississipiii. —  Postal  Tel.  Cable  Co.  v. 
Adams,  71  Miss.  555,  14  So.  36,  42  Am.  St. 
Eep.  476. 

Montana. —  State  v.  Eocky  Mountain  Bell 
Telephone  Co.,  27  Mont.  394,  71  Pae.  311. 

Nebraska. —  Western  Union  Tel.  Co.  v.  Fre- 
mont, 39  Nebr.  692,  58  N.  W.  415,  26  L.  E.  A. 
698. 

Virginia. —  Postal  Tel.  Cable  Co.  v.  Nor- 
folk, 101  Va.  125,  43  S.  E.  207. 

United  States. —  Postal  Tel.  Cable  Co.  v. 
Charleston,  153  U.  S.  692,  14  S.  Ct.  1094,  38 
L.  ed.  871;  Eatterman  v.  Western  Union  Tel. 
Co.,  127  U.  S.  411,  8  S.  Ct.  1127,  32  L.  ed. 
229. 

See  also  Commeeoe,  7  Cyc.  407. 

20.  Alabama. — Cook  v.  Eome  Brick  Co.,  98 
Ala.  409,  12  So.  918;  Ware  v.  Hamilton 
Brown  Shoe  Co.,  92  Ala.  145,  9  So.  136.  . 

Arkansas. —  Gunn  v.  White  Sewing  Mach. 
Co.,  57  Ark.  24,  20  S.  W.  591,  38  Am.  St.  Eep. 
223,  18  L.  E.  A.  206. 

Colorado. —  Kindel  v.  Beck,  etc..  Litho- 
graphing Co.,  19  Colo.  310,  35  Pae.  538,  24 
L.  E.  A.  311. 

Iowa. —  Ware  Cattle  Co.  v.  Anderson,  107 
Iowa  231,  77  N.  W.  1026. 

Michigan. —  Coit  v.  Sutton,  102  Mich.  324, 
60  N.  W.  690,  25  L.  E.  A.  819.  See  also 
Wilcox  Cordage,  etc.,  Co.  v.  Mosher,  114  Mich. 
64,  72  N.  W.  117. 

Missouri. —  Henderson  Woolen  Mills  v.  Ed- 
wards, 84  Mo.  App.  448;  Maxwell  v.  Edens, 
65  Mo.  App.  439. 

Montana. —  Zion  Co-operative  Mercantile 
Assoc.  V.  Mayo,  22  Mont.  100,  55  Pae.  915; 
McNaughton  Co.  v.  McGirl,  20  Mont.  124,  49 
Pae.  651,  63  Am.  St.  Eep.  610,  38  L.  E.  A. 
367. 

New  York. —  People  v.  Wemple,  131  N.  Y. 
64,  29  N.  E.  1002,  27  Am.  St.  Eep.  542. 

[I,  D.  3.  e,  (ll)] 


North  Carolina. —  Wrought  Iron  Eange  Co. 
V.  Campen,  135  N.  C.  506,  47  S.  E.  658. 

Pennsylvania. — Mearshon  v.  Pottsville  Lum- 
ber Co.,  187  Pa.  St.  12,  40  Atl.  1019,  67  Am. 
St.  Eep.  560;  Blakeslee  Mfg.  Co.  v.  Hilton,  5 
Pa.  Super.  Ct.  184. 

Texas. —  Miller  v.  Goodman,  91  Tex.  41,  40 
S.  W.  718;  Allen  v.  Tyson-Jones  Buggy  Co., 
91  Tex.  22,  40  S.  W.  393,  714;  Gale  Mfg.  Co. 
V.  Finkelstein,  22  Tex.  Civ.  App.  241,  54 
S.  W.  619 ;  Pasteur  Vaccine  Co.  v.  Burkey,  22 
Tex.  Civ.  App.  232,  54  S.  W.  804;  Lasater  v. 
Purcell  Mill,  etc.,  Co.,  22  Tex.  Civ.  App.  3?,, 
54  S.  W.  425;  Lewis  v.  W.  E.  Irby  Cigar, 
etc.,  Co.,  (Civ.  App.  1898)  45  S.  W.  476; 
C.  B.  Cones,  etc.,  Mfg.  Co.  v.  Eosenbaum, 
(Civ.  App.  1898)  45  S.  W.  333;  Bateman 
V.  Western  Star  Milling  Co.,  1  Tex.  Civ.  App. 
90,  20  S.  W.  931. 

United  States. —  Caldwell  v.  North  Caro- 
lina, 187  U.  S.  622,  23  S.  Ct.  229,  47  L.  ed. 
336;  Brennan  v.  Titusville,  153  U.  S.  289,  14 
S.  Ct.  829,  38  L.  ed.  719;  Stoutenburgh  v. 
Hennick,  129  U.  S.  141,  9  S.  Ct.  256,  32 
L.  ed.  637;  Bobbins  v.  Shelby  County  Tax- 
ing Dist.,  120  U.  S.  489,  7  S.  Ct.  592,  30 
L.  ed.  694;  Cooper  Mfg.  Co.  v.  Ferguson,  113 
U.  S.  727,  5  S.  Ct.  739,  28  L.  ed.  1137;  Wag- 
ner V.  Meakin,  92  Fed.  76,  33  C.  C.  A.  577 
(although  the  business  is  done  by  the  foreign 
corporation  through  the  agency  of  a  local 
firm  existing  in  the  domestic  state)  ;  Kessler 
V.  Perilloux,  127  Fed.  1011.  And  see  Welton 
V.  Missouri,  91  U.  S.  275,  23  L.  ed.  347 ;  Davis, 
etc.,  Bldg.,  etc.,  Assoc,  v.  Dix,  64  Fed.  406. 

See  also  Commerce,  7  Cyc.  407. 

Contract  with  a  corporation  to  canvass 
other  states  for  the  sale  of  its  goods. —  So 
does  a.  contract  by  which  a  resident  of  a  state 
agrees  with  a  foreign  corporation  to  canvass 
certain  territory  within  the  state  for  the 
sale  of  its  manufactured  productions,  the 
corporation  agreeing  to  sell  the  same  to  him 
on  credit,  and  taking  a  bond  from  him-  to 
secure  payment  for  such  sales.  Such  a  con- 
tract is  therefore  unaffected  by  a  state  stat- 
ute prohibiting  business  within  the  state  by 
foreign  corporations  which  have  not  com- 
plied with  certain  regulations,  such  as  filing 
a  certificate  and  designating  an  agent  upon 
whom  process  may  be  served.  Gunn  v.  White 
Sewing  Mach.  Co.,  57  Ark.  24,  20  S.  W.  591, 
38  Am.  St.  Eep.  223,  18  L.  E.  A.  206. 

Contract  for  erection  of  plant. —  A  contract 
between  citizens  of  one  state  and  a  corpora- 
tion of  another   state  for  the  erection  of  a 
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same  is  true  of  purchases  of  goods  within  a  state  by  a  foreign  corporation,  where 
the  goods  are  to  be  shipped  to  the  corporation  in  another  state.^'  The  interstate 
commerce  clause,  liowever,  has  no  application  to  business  done  wholly  within  a 
state,  or  where  a  foreign  corporation  maintains  a  resident  agent  in  the  state  to 
solicit  orders  for  the  purchase  of  goods  and  to  deliver  goods  to  purchasers.^^ 

(iv)  Insurancb.  The  business  of  insurance,  as  ordinarily  conducted,  is  not  com- 
merce ;  and  an  insurance  company  of  one  state,  having  an  agency  by  which  it  con- 
ducts the  insurance  business  in  another  state,  is  not  engaeed  in  commerce  between 
the  states ;  so  that  restrictions  imposed  in  the  state  to  which  it  has  migrated  with 
respect  to  its  admission  into  such  state,  or  the  manner  of  conducting  its  busi- 
ness therein,  or  even  with  respect  to  the  kind  of  contracts  of  insurance  which  it 
may  make  therein,  are  not  inhibited  by  that  clause  of  the  federal  constitution 
which  confers  upon  congress  power  to  regulate  commerce  among  the  states.^ 

(v)  Loans  and  Mortgages.  The  lending  of  money  by  a  foreign  corpora- 
tion to  a  citizen  or  a  domestic  corporation  and  taking  of  a  mortgage  to  secure  the 
loan  is  not  interstate  commerce,  and  such  business  may  be  taxed,  prohibited,  or 
regulated  by  the  state.^ 

4.  Obligation  of  Contracts  and  Vested  Rights.  The  prohibition  in  the  con- 
stitution of  the  United  States  against  state  laws  impairing  the  obligation  of  con- 
tracts does  not  prevent  a  state,  after  it  has  merely  licensed  or  permitted  a  foreign 
corporation  to  do  business  within  its  limits,  from  either  revoking  the  license  and 
excluding  the  corporation  altogether,  or  imposing  new  conditions  or  restrictions 
upon  its  right  to  continue  business,  for  the  mere  license  is  not  a  contract  between 
the  state  and  the  corporation,  within  the  meaning  of  the  constitution.^     Nor  is  a 


single  plant  is  a  transaction  of  interstate 
commerce,  and  not  a  doing  of  business  in 
the  state  where  the  plant  is  to  be  erected, 
within  a  statute  requiring  a  foreign  corpora- 
tion to  register  its  charter  before  doing  busi- 
ness therein.  Davis,  etc.,  Bldg.,  etc.,  Co.  «. 
Caigle,  (Tenn.  Ch.  App.  1899)  53  S.  W.  240. 
2-1.  McNaughton  v.  McGirl,  20  Mont.  124, 
49  Pac.  651,  63  Am.  St.  Eep.  610,  38  L.  E.  A. 
367,  holding  that  a  corporation  of  another 
state  which  sent  its  agent  into  the  state  of 
Montana  to  solicit  and  buy  wool  to  be  con- 
signed to  its  warehouses  in  other  states  was 
engaged  in  interstate  commerce. 

22.  Kansas. —  John  Dere  Plow  Co.  v.  Wy- 
land,  69  Kan.  255,  76  Pac.  863;  State  v. 
American  Book  Co.,  65  Kan.  847,  69  Pac.  563. 

Kentucky. —  Com.  v.  Read  Phosphate  Co., 
113  Ky.  32,  67  S.  W.  45,  23  Ky.  L.  Rep.  2284; 
Com.  V.  Parlin,  etc.,  Co.,  80  S.  W.  791,  26 
Ky.  L.  Rep.  58. 

Michigan. —  Muskegon  v.  Zeeryp,  134  Mich. 
181,  96  N.  W.  502.  And  see  Moline  Plow  Co. 
v.  Wilkinson,  105  Mich.  57,  62  N.  W.  1119. 

Missouri. —  Fay  Fruit  Co.  v.  McKinney,  103 
Mo.  App.  304,  77  S.  W.  160. 

New  York. —  People  v.  Wemple,  131  N.  Y. 
64,  29  N.  E.  1002,  27  Am.  St.  Rep.  542. 

North  Carolina. —  Lacy  v.  Armour  Packing 
Co.,  134  N.  C.  567,  47  S.  E.  53. 

United  States. —  Diamond  Glue  Co.  v.  U.  S. 
Glue  Co.,  187  U.  S.  611,  23  S.  Ct.  206,  47 
L  ed.  328;  Oakland  Sugar  Mill  Co.  v.  Fred 
W.  W.  Wolf  Co.,  lis  Fed.  239,  55  C.  C.  A.  93. 

23.  Nutting  v.  Massachusetts,  183  U.  S. 
553,  22  S.  Ct.  238,  46  L.  ed.  324;  Philadel- 
phia Fire  Assoc.  V.  New  York,  119  U.  S.  110, 
7  S.  Ct.  108,  30  L.  ed.  342;  Germania  F.  Ins. 
Co.  V.  Francis,  11  Wall.  (U.  S.)  210,  20  L.  ed. 


77 ;  Liverpool,  etc.,  L.,  etc.,  Ins.  Co.  v.  Oliver, 
10  Wall.  (U.  S.)  566,  19  L.  ed.  1029;  Paul  v. 
Virginia,  8  Wall.  (U.  S.)  168,  19  L.  ed.  357. 
Many  state  decisions  may  be  cited  which 
merely  illustrate  these  doctrines.  See  for  in- 
stance Tabor  v.  Goss,  etc.,  Mfg.  Co.,  11  Colo. 
419,  18  Pac.  537;  Farmers',  etc.,  Ins.  Co.  v. 
Harrah,  47  Ind.  236 ;  State  v.  Phipps,  50  Kan. 
609,  31  Pac.  1097,  34  Am.  St.  Rep.  152,  18 
L.  R.  A.  657;  State  v.  Liverpool,  etc.,  Ins. 
Co.,  40  La.  Ann.  463,  4  So.  504;  People  v. 
Philadelphia  Fire  Assoc,  92  N.  Y.  311,  44 
Am.  Rep.  380;  List  v.  Com.,  118  Pa.  St.  322, 
12  Atl.  277.  And  see  infra,  III,  C,  2.  See 
also  CoMMEECE,  7  Cyc.  418. 

24.  Nelms  v.  Edinburg- American  Land 
Mortg.  Co.,  92  Ala.  157,  9  So.  141. 

25.  Kansas. —  State  v.  American  Book  Co., 
65  Kan.  847,  69  Pac.  563. 

Michigan. —  Moline  Plow  Co.  v.  Wilkinson, 
105  Mich.  57,  62  N.  W.  1119. 

Missouri. —  Daggs  v.  Orient  Ins.  Co.,  136 
Mo.  382,  38  S.  W.  85,  58  Am.  St.  Rep.  638,  35 
L.  R.  A.  227  [.affirmed  in  172  U.  S.  557,  19 
S.  Ct.  281,  43  L.  ed.  552]. 

Nebraska. —  State  v.  Standard  Oil  Co.,  61 
Nebr.  28,  84  N.  W.  413,  87  Am.  St.  Rep.  449. 

Ohio. —  jEtna  Standard  Iron,  etc.,  Co.  v. 
Taylor,  4  Ohio  S.  &  C.  PI.  Dee.  180,  3  Ohio 
N.  P.  152. 

Pennsylvania. —  Delaware  River  Quarry, 
etc.,  Co.  f.  Bethlehem,  etc..  Pass.  R.  Co.,  204 
Pa.  St.  22,  53  Atl.  533. 

South  Carolina. —  Sandel  v.  Atlanta  L.  Ins. 
Co.,  53  S.  C.  241,  31  S.  E.  230. 

United  States. —  Connecticut  Mut.  L.  Ins. 
Co.  V.  Spratley,  172  U.  S.  602,  19  S.  Ct.  308, 
43  L.  ed.  569;  Home  Ins.  Co.  v.  Augusta,  93 
U.  S.  116,  23  L.  ed.  825;  Niagara  F.  Ins.  Co. 
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statute  excluding  or  imposing  conditions  upon  a  foreign  corporation  necessarily 
unconstitutional  as  impairing  the  obligation  of  contracts  between  the  corporation 
and  shareholders  or  third  persons.^*  And  clearly  a  state  may  forfeit  a  license 
which  it  has  granted  to  a  foreign  corporation  because  of  its  violation  of  the  statute 
under  which  the  license  was  granted  and  which  expressly  provides  for  such 
forfeiture.^  But  where  a  foreign  corporation  has  been  expressly  or  impliedly 
licensed  to  do  business  and  make  contracts  or  acquire  property  in  a  state,  the 
state  cannot  afterward  prevent  enforcement  of  the  contracts  so  made,  either  by 
or  against  the  corporation,  or  otherwise  impair  the  obligation  thereof,  or  deprive 
the  corporation  of  its  vested  rights  in  the  property  so  acquired.^  And  if  there 
is  not  merely  a  license,  but  a  grant  or  contract  between  a  state  and  a  foreign 
corporation,  on  the  faith  of  which  the  corporation  has  expended  money  and 
begun  operations,  such  contract  cannot  be  impaired  by  subsequent  legislation.^' 

5.  Corporations  in  Employ  of  United  States  Government.  "Where  a  railroad, 
telegraph,  or  other  corporation  is  in  the  employ  of  the  federal  government, 
although  it  may  be  a  state  corporation,  a  state  cannot  altogether  exclude  it  or 
impose  conditions  upon  its  doing  business,  and  thus  interfere  with  its  operations 
as  the  agent  of  the  government  ;^  but  this  doctrine  does  not  prevent  a  state  from 
taxing  property  which  such  a  corporation  has  within  its  limits.^' 

E.  Status  of  Migratory  or  "Tramp"  Corporations — l.  Meaning  of  This 
Term.  The  case  now  to  be  considered  is  the  case  where  the  citizens  of  one  state 
go  into  another  state  for  the  purpose  of  organizing  a  corporation  under  favorable 


V.  Cornell,  110  Fed.  816;  Manchester  F.  Ins. 
Co.  V.  Herriott,  91  Fed.  711. 

See  also  imfra.  III,  P;  and  Constitutional 
Law,  8  Cyc.  938. 

36.  Goodrel  v.  Kreichbaum,  70  Iowa  362, 
30  N.  W.  872 ;  Southern  Bldg.,  etc.,  Assoc,  v. 
Norman,  98  Ky.  294,  32  S.  W.  952,  17  Ky.  L. 
Eep.  887,  56  Am.  St.  Rep.  367,  31  L.  R.  A. 
41;  Central  R.,  etc.,  Co.  v.  Georgia  Constr., 
etc.,  Co.,  32  S.  C.  319,  11  S.  E.  192;  Diamond 
Glue  Co.  V.  U.  S.  Glue  Co.,  187  U.  S.  611,  23 
S.  Ct.  206,  47  L.  ed.  328,  holding  that  a  state 
may  prohibit  continuance  of  business  therein 
by  a  foreign  corporation  even  though  such 
business  is  being  done  in  pursuance  of  a  con- 
tract previously  entered  into  by  the  corpora- 
tion. 

See  also  Constitutional  Law,  8  Cyc.  990. 

27.  Waters-Pierce  Oil  Co.  %.  Texas,  177 
U.  S.  28,  46,  20  S.  Ct.  518,  44  L.  ed.  6.57  [af- 
firming  19  Tex.  Civ.  App.  1,  44  S.  W.  936]. 

28.  American  Bldg.,  etc.,  Co.  v.  Rainbolt, 
48  Nebr.  434,  67  N.  W.  493;  Bedford  r. 
Eastern  Bldg.,  etc.,  Assoc,  181  U.  S.  227,  21 
S.  Ct.  597,  45  L.  ed.  834  [modifying  88  Fed. 
7,  and  disapproving  New  York  Nat.  Bldg., 
etc.,  Assoc.  V.  Cannon,  99  Tenn.  344,  41  S.  W. 
1054]  (holding  that  a  contract  of  subscrip- 
tion to  the  stock  of  a  foreign  building  and 
loan  association,  which  had  been  duly  licensed 
to  do  business  in  Tennessee,  created  vested  con- 
tract rights  which  could  not  be  impaired  by 
subsequent  legislation )  ;  Niagara  F.  Ins.  Co.  v. 
Cornell,  110  Fed.  816.  And  see  Cumberland 
Tel.,  etc.,  Co.  v.  Louisville  Home  Telephone 
Co.,  114  Ky.  892,  72  S.  W.  4,  24  Ky.  L.  Rep. 
1676.  See  also  Constitutional  Law,  8  Cyc. 
894  et  seq.,  929  et  seq.,  989  et  seq. 

Merely  changing  the  remedy  does  not  im- 
pair the  obligation  of  contracts.  Johnston  v. 
Mutual  Reserve  Fhind  L.  Ins.  Co.,  43  Misc. 
(N.  Y.)    251,,  87   N.  Y.   Suppl.  438,  holding 
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that  N.  C.  Laws  (1890),  p.  175,  c.  54,  §  62, 
by  substituting  the  insurance  commissioner 
in  place  of  the  secretary  of  state  as  the  per- 
son to  be  served  with  process  in  actions 
against  foreign  insurance  companies,  merely 
changes  the  remedy,  and  so  does  not  impair 
the  obligation  of  contracts  as  respects  policies 
previously  issued.   See  Constitutional  Law, 

8  Cyc.  998  et  seq. 

39.  Com.  V.  Mobile,  etc.,  R.  Co.,  64  S.  W. 
451,  23  Ky.  L.  Rep.  784,  54  L.  R.  A.  916,  dis- 
tinguishing between  a  mere  license  and  a 
grant  or  contract,  and  holding  that  where  a 
foreign  railroad  corporation  prior  to  the  act 
of  1856  was  empowered  by  act  of  the  legisla- 
ture to  extend  its  road  into  Kentucky,  and 
given  all  the  rights  and  privileges  given  to 
it  by  the  state  which  created  it,  and  made 
subject  to  all  the  restrictions  prescribed  by 
that  state  for  its  government,  and  the  road 
was  constructed  and  put  into  operation  in 
Kentucky  on  the  faith  of  that  act,  the  legis- 
lature had  no  power  thereafter  to  require  the 
corporation,  as  a  condition  of  its  right  to 
operate  its  road  in  Kentucky,  to  become  a  cor- 
poration, citizen,  and  resident  of  Kentucl^y; 
and  to  the  extent  that  St.  §  841,  attempts 
to  require  it  to  do  so,  that  statute  impairs 
the  obligation  of  a  contract,  and  therefore 
violates  the  federal  constitution.  See  also 
Constitutional  Law,  8  Cye.  990. 

30.  Pembina  Consol.  Silver  Min.,  etc.,  Co. 
V.  Pennsylvania,  125  U.  S.  181,  8  S.  Ct.  737, 
31  L.  ed.  650;  Thomson  v.  Union  Pac.  R.  Co., 

9  Wall.  (U.  S.)  579,  19  L.  ed.  792;  New  Or- 
leans, etc..  Packet  Co.  v.  James,  32  .Fed.  21 ; 
Stockton  V.  Baltimore,  etc.,  R.  Co.,  32  Fed.  9. 
And  see  People  v.  Wemple,  131  N.  Y.  64,  70, 
29  N.  E.  1002,  27  Am.  St.  Rep.  542. 

31.  Thomson  v.  Union  Pac.  R.  Co.,  9  Wall. 
(U.  S.)  579,  19  L.  ed.  792.  And  see,  gener- 
ally, Taxation. 
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statutes,  without  the  intention  of  carrying  on  any  business — we  will  say,  to  state 
the  strongest  case  —  in  the  state  of  their  own  residence.  This  practice  has 
become  so  odious  that  the  corporations  thus  created  have  been  designated  by  the 
use  of  an  odious  term,  that  of  "  tramp  "  corporations, 

2.  Such  Corporations  "  Citizens  "  of  State  Creating  Them.  The  interpretation 
■of  the  federal  constitution  and  judiciary  act  lias  resulted,  in  the  doctrine  that  such 
-corporations  are  conclusively  presumed  to  be  citizens  of  the  state  within  whose 
limits  they  are  created,  although  not  one  of  their  members  may  have  ever  been 
within  that  state,  and  although  no  exertion  has  been  made  by  them  to  become 
citizens  of  that  state  other  than  to  pay  a  fee  to  a  lawyer  in  that  state  for  drawing 
up  articles  of  incorporation  and  procuring  them  to  be  filed  and  recorded,^  thus 
enabling  the  federal  courts  to  seize  jurisdiction  of  ordinary  actions  between  citizens 
of  the  same  state  contrary  to  the  intent  and  meaning  of  the  constitution  and  the 
federal  judiciary  act,  and  to  defraud  the  state  courts  out  of  a  portion  of  their 
rightful  jurisdiction  over  their  own  citizens. 

3.  Recognition  of  Such  Corporations  by  State  Courts.  The  hospitality  of  the 
courts  of  some  of  the  states  has  been  such  that  they  have  recognized  as  valid  the 
existence  of  corporations  formed  by  the  act  of  their  own  citizens  in  going  into 
another  state  and  procuring  themselves  to  be  incorporated  there  for  the  purpose 
of  doing  business  as  a  corporation  within  the  state  of  their  residence  or  else- 
where.^ But  such  corporations  have  not  always  been  recognized  in  the  states  of 
the  residence  of  their  members.^ 

4.  Corporations  Formed  in  Foreign  State  by  Citizens  Thereof  to  Do  Business 
IN  Domestic  State  —  a.  In  General.  Another  species  of  corporation  is  presented 
by  cases  where  the  citizens  of  one  state  organize  themselves  into  a  corporation 


32.  1  Thompson  Corp.  §  12.  And  see  Louis- 
ville, etc.,  R.  Co.  V.  Louisville  Trust  Co.,  174 
U.  S.  552,  19  S.  Ct.  817,  43  L.  ed.  1081;  St. 
Louis,  etc.,  R.  Co.  v.  James,  161  U.  S.  545, 

16  S.  Ct.  621,  40  L.  ed.  802;  Shaw  v.  Quiney 
Min.  Co.,  145  U.  S.  444,  12  S.  Ct.  935,  36 
L.  ed.  768 ;  Muller  v.  Dows,  94  U.  S.  444,  24 
L.  ed.  207;  Chicago,  etc.,  R.  Co.  v.  Whitton, 
13  Wall.  (U.  S.)  270,  20  L.  ed.  571;  Ohio, 
etc.,  R.  Co.  V.  Wheeler,  1  Black  (U.  S.)  286, 

17  L.  ed.  130;  Marshall  v.  Baltimore,  etc.,  R. 
Co.,  16  How.  (U.  S.)  314,  14  L.  ed.  953; 
Louisville,  etc.,  R.  Co.  v.  Leston,  2  How. 
(U.  S.)  497,  11  L.  ed.  353;  U.  S.  Bank  v. 
Deveaux,  5  Cranch  (U.  S.)  61,  3  L.  ed.  38; 
Hatch  V.  Chicago,  etc.,  R.  Co.,  11  Fed.  Cas. 
No.  6,204,  6  Blatchf .  105 ;  Minot  v.  Philadel- 
phia, etc.,  R.  Co.,  17  Fed.  Cas.  No.  9,645,  2 
Abb.  323,  7  Phila.  (Pa.)  555.  See  also  supra, 
I,  C,  1;  and  Coepoeations,  10  Cyc.  150; 
COUETS,   11  Cyc.  870. 

In  the  state  courts  see  the  following  cases: 

Louisig,na. —  Duncan  v.  St.  Louis,  etc.,  R. 
Co.,  49  La.  Ann.  1700,  22  So.  924. 

Maine. —  Hobbs  «.  Manhattan  Ins.  Co.,  56 
JVle.  417,  96  Am.  Dec.  472. 

Missouri. —  St.  Louis  v.  Wiggins  Ferry  Co., 

40  Mo.  580. 

New  Hampshire. —  Home  v.  Boston,  etc., 
H.  Co.,  62  N.  H.  454. 

Vew  York. —  Stevens  v.  Phoenix   Ins.   Co., 

41  N.  Y.  149;  Fisk  v.  Chicago,  etc.,  R.  Co., 
53  Barb.  472;  Kranshaar  v.  New  Haven 
•Steamboat  Co.,  7  Rob.  356. 

•  Utah. —  Wilson  v.  Triumph  Consol.  Min. 
•Co.,  19  Utah  66,  56  Pac.  300,  75  Am.  St.  Rep. 
718. 

West    Virginia. —  Rece   v.    Newport   News, 
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etc.,  R.  Co.,  32  W.  Va.  164,  9  S.  E.  212,  3 
L.  R.  A.  572. 

See  also  Coeporations,  10  Cyc.  150; 
CouETS,  11  Cyc.  870. 

33.  Demarest  v.  Flack,  128  N.  Y.  205,  28 
N.  E.  645,  13  L.  R.  A.  854  [affirming  16  Daly 
337,  11  N.  Y.  Suppl.  83];  Oakdale  Mfg.  Co. 
V.  Garst,  18  R.  I.  484,  28  Atl.  973,  49  Am.  St. 
Rep.  784,  23  L.  R.  A.  639,  both  holding  that 
a  foreign  corporation  will  not  be  denied 
recognition  by  the  courts  of  a  state  merely 
because  composed  exclusively  of  its  own  citi- 
zens. See  also  Boyington  v.  Van  Etten,  62 
Ark.  63,  35  S.  W.  622 ;  Cumberland  Tel.,  etc., 
Co.  V.  Louisville  Home  Telephone  Co.,  114 
Ky.  892,  72  S.  W.  4,  24  Ky.  L.  Rep.  1676; 
State  V.  Cook,  181  Mo.  596,  80  S.  W.  929; 
Lancaster  v.  Amsterdam  Imp.  Co.,  140  N.  Y. 
576,  35  N.  E.  964,  24  L.  R.  A.  322  [reversing, 
but  on  other  points,  72  Hun  18,  25  N.  Y. 
SuppL  309]. 

34.  Thus  in  a  notable  case  in  Massachu- 
setts it  appeared  that  a  citizen  of  Massachu- 
setts who  had  formerly  been  engaged  in 
business  in  that  state  went  to  New  Hamp- 
shire, and  there,  with  the  nominal  cooperation 
of  four  "  dummies,"  reorganized  his  business 
as  a  New  Hampshire  corporation.  He  went 
through  certain  forms  prescribed  by  the  New 
Hampshire  statutes,  and,  as  he  supposed,  did 
everything  necessary  and  proper  to  establish, 
in  a  legal  manner,  a  corporation  called  the 
"  Forbes  Woolen  Mills."  All  the  stock  was 
issued  to  George  Forbes,  who  paid  fifty  per 
cent  of  the  capital  stock  in  cash  and  supplies, 
and  he  was  elected  president  and  treasurer. 
No  manufacturing  was  done  in  New  Hamp- 
shire, nor  was  any  business  done  there  except 
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Tinder  the  laws  of  their  own  state  for  the  purpose  of  doing  business  exclusively" 
within  another  state.^'  Here  the  mere  fact  that  it  was  not  intended  by  the  corpo- 
rators that  the  corporation  should  do  any  business  within  the  state  under  whose 
laws  it  was  organized  will  not  of  itself  be  a  sufficient  ground  for  expelling  it 
from  the  state  into  which  it  migrates,  or  for  holding  its  members  liable  in  that 
state  as  partners,  there  being  no  actual  intent  to  evade  the  laws  of  the  state  within 
which  it  settles.^* 

1).  Decisions  Denouncing  Such  Copporations.  But  other  courts  have  taken 
the  view  that,  irrespective  of  the  residence  or  citizenship  of  its  members,  the 
organization  under  the  law  of  one  state,  of  a  corporation  for  the  purpose  of  doing 
business  exclusively  in  another  state,  is  a  fraud  upon  the  laws  of  the  latter  state, 
and  that  such  persons  will  not  be  deemed  possessed  of  any  of  the  immunities  of  a 
corporation  in  the  latter  state,  but  will  be  liable  for  their  undertakings  as  part- 
ners.'*' The  supreme  court  of  Kansas  has  held,  on  the  soundest  grounds,  that 
where  a  company  was  incorporated  under  the  laws  of  Pennsylvania  with  the 
power  of  doing  business  anywhere  "  except  in  the  state  of  Pennsylvania,"  it 
could  not  do  business  in  Kansas ;  since  there  was  no  rule  of  comity  which  would 
allow  one  state  to  spawn  corporations,  and  send  them  forth  into  other  states  to  do- 
business  there  which  it  would  not  permit  them  to  do  within  its  own  boundaries.^ 


the  holding  of  corporate  meetings,  and  pos- 
sibly the  sale,  now  and  then,  of  a  bill  of 
goods  in  the  ordinary  course  of  business,  the 
principal  place  of  business  being  at  East 
Brookfleld,  in  Massachusetts,  where  woolen 
goods  were  manufactured  and  sent  to  com- 
mission houses  in  New  York.  In  an  action 
against  Forbes  individually,  for  a  debt  con- 
tracted in  such  business,  after  a  finding  by 
the  jury  that  there  had  been  no  intention 
to  carry  on  the  actual  business  of  the  pre- 
tended corporation  in  New  Hampshire,  and 
that  Forbes  did  not  in  good  faith  intend  to 
organize  a  corporation,  although  he  believed 
that  the  organization  was  technically  valid 
in  law,  the  trial  judge  ruled  that  Forbes 
was  personally  liable,  and  this  judgment  was 
affirmed  in  the  supreme  judicial  court.  The 
court,  among  other  things,  said :  "  Here 
there  was  no  corporation.  It  was  just  the 
same  as  if  the  defendant  had  done  nothing 
at  all  in  the  way  of  establishing  a  corpora- 
tion, but  had  conducted  his  business  under 
the  name  of  the  Forbes  Woolen  Mills,  calling 
it  a  corporation.  The  business  was  his  per- 
sonal business,  which  he  transacted  under 
that  name.  Montgomery  v.  Forbes,  148  Mass. 
249,  253,  19  N.  E.  342.  See  also  Taylor  v. 
Branham,  35  Fla.  297,  17  So.  552,  48  Am. 
St.  Rep.  249,  39  L.  R.  A.  362;  Cleaton  v. 
Emery,  49  Mo.  App.  345;  and  infra,  IV,  L. 
And  see  an  article  on,  this  subject  by  Mr. 
George  A.  0.  Ernst,  25  Am.  L.  Rev.  352. 

35.  Of  this  an  example  is  the  Southern 
Pacific  Company  chartered  by  the  legislature 
of  Kentucky  with  the  power  of  owning  and 
operating  railroads  wherever  it  may  choose 
except  in  the  state  of  Kentucky.  It  has  no 
property  in  the  state  of  Kentucky,  and 
merely  keeps  up  the  form  of  maintaining  an 
oflice  and  a  clerk  within  that  state,  by  which 
device  it  is  enabled,  under  the  unfaithful 
interpretation  of  the  federal  constitution  and 
judiciary  act  already  referred  to,  to  litigate 
every  controversy  where  the  value  exceeds  two 
thousand  dollars,  between  itself  and  the  In- 
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habitants    of   the   states    through    which    its 
roads  run,  in  the  courts  of  the  United  States. 

36.  This  the  writer  takes  to  be  the  result 
of  the  following  cases :  Merrick  v.  Van  Sant- 
voord,  34  N.  Y.  208;  Cincinnati  Second  Nat. 
Bank  v.  Lovell,  2  Cine.  Super.  Ct.  397.  See 
also  State  v.  Topeka  Water  Co.,  61  Kan.  547, 
60  Pac.  337;  Cumberland  Tel.,  etc.,  Co.  v. 
Louisville  Home  Telephone  Co.,  114  Ky.  892, 
72  S.  W.  4,  24  Ky.  L.  Eep.  1676;  State  v. 
Cook,  181  Mo.  596,  80  S.  W.  929. 

37.  Land  Grant  R.,  etc.,  Co.  v.  Coffey 
County,  6  Kan.  245 ;  Hill  v.  ■  Beach,  12 
N.  J.  Eq.  31.  See  also  Taylor  v.  Bran- 
ham,  35  Fla.  297,  17  So.  552,  48  Am.  St. 
Rep.  249,  39  L.  R.  A.  362;  and  su^ra,  I, 
E,  3.  Somewhat  analogous  is  a  decision  of 
the  supreme  court  of  New  Jersey  to  the  ef- 
fect that  a  fire-insurance  company  cannot  be 
established  in  Jersey  City  under  a  charter 
of  such  a  company  located  in  Trenton;  that 
such  an  organization  in  Jersey  City  is  a 
fraud  upon  the  statute,  is  outside  of  the 
charter,  and  creates  no  corporation  de  jure 
or  de  faoto;  so  that,  if  such  an  organization 
assumes  to  write  policies,  its  directors  are 
personally  liable  thereon.  Wonderly  v.  Booth, 
36  N.  J.  L.  250.  Similarly,  it  was  early  held 
in  Michigan  that  where  a  bank  is  located 
in  one  county  by  its  charter,  and  it  assumes 
to  establish  an  agency  in  another  county, 
where  it  receives  deposi'ts  and  buys  and  sells, 
exchange,  it  thereby  violates  its  charter.  Peo- 
ple V.  Oakland  County  Bank,  1  Dougl.  (Mich.) 
282.  But  the  decision  was  rendered  at  a  time 
when  the  business  of  banking  was  an  exclu- 
sive privilege,  jealously  guarded  by  the  mis- 
taken policy  of  the  law;  and  it  is  doubtful 
whether  it  expresses  the  law  as  understood  in 
our  day.  See  Kruse  v.  Dusenbury,  1  N.  Y. 
City  Ct.  Suppl.  87;  Lasher  v.  Stimson,  145 
Pa.  St.  30,  23  Atl.  552. 

38.  Land  Grant  R.,  etc.,  Co.  v.  Coffey 
County,  6  Kan.  245.  Compare  State  v. 
Topeka  Water  Co.,  61  Kan.  547,  60  Pac. 
337. 
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5.  Corporations  Having  No  Powers  in  State  or  Country  of  Creation.  And  in  a 
late  case  in  Oklahoma,  involving  the  status  of  a  corporation  created  in  one  state  or 
territory  to  do  business  exclusively  in  another,  it  was  held  that  it  is  indispensable 
that  a  corporation  seeking  to  invoke  the  doctrine  of  comity  must  first  be  possessed 
of  some  right,  power,  or  privilege  in  the  state  or  country  of  its  creation,  and 
unless  it  has,  not  only  existence,  but  also  some  right  or  power  there,  it  cannot  be 
awarded  any  in  a  foreign  state  or  country.^' 

F.  Foreign  Corporation  Coming-  Into  State  and  Doing  Business  Under 
Same  Name  as  Domestic  Corporation.  Statutes  exist  prohibiting  foreign 
corporations  from  doing  business  within  the  domestic  state  under  names  similar 
to  those  possessed  by  domestic  corporations ;  *•  and  without  the  aid  of  any  statute 
a  corporation  will  be  protected  in  its  exclusive  right  to  the  use  of  its  name,  as  a 
trade  name,  by  an  injunction  in  equity.^'  A  foreign  corporation  which  has 
assumed  the  name  of  an  older  domestic  corporation,  which  it  could  not  obtain  if 
incorporated  in  the  state,  will  be  enjoined  from  the  use  of  it,  although  it  has 
complied  with  the  registration  laws,  and  has  thereby  received  a  certificate  to  do 
business  in  the  state.  On  the  other  hand  a  court  of  equity  will  not,  at^  the  suit 
of  a  corporation  created  in  another  state,  enjoin  a  corporation  of  the  state  of  the 
forum  from  the  use  of  its  corporate  name,  adopted  prior  to  the  organization  of 
the  complainant  company.  A  foreign  corporation  cannot  thus  contest  the  right 
of  a  domestic  corporation  to  the  name  given  to  it  by  the  state  creating  it.** 

G.  Provisions  Subjecting  Foreigfn  Corporations  to  Same  Liabilities 
and  Restrictions  as  Domestic  Corporations.  Constitutional  provisions  and 
statutes  exist  in  some  of  the  states  providing,  in  various  language,  that  foreign 
corporations  shall  be  subject  to  all  the  liabilities,  restrictions,  and  duties  that 
are  or  may  be  imposed  upon  domestic  corporations  of  the  like  kind  and  char- 
acter.** The  purpose  of  such  a  constitutional  provision  or  statute  has  been 
declared  to  be  "to  produce  uniformity  in  the  powers,  liabilities,  duties  and 
restrictions  of  foreign  and  domestic  corporations  of  like  character,  and  bring 
them  all  under  the  influence  of  the  same  law."  *^     It  is  also  observed,  concerning 

39.  Myatt  v.  Ponca  City  Land,  etc.,  Co.,  14  Tartar  Co.,  57  N.  Y.  App.  Div.  411,  68  N.  Y. 
Okla.  189,  78  Pao.  185,  holding  therefore  Suppl.  236.  See  also  Cokpobations,  10  Cyc. 
that    a    corporation    formed    by    citizens    of       152  et  seq. 

Oklahoma  Territory  and  of   Kansas   in  and  44.  See  for  instance  111.  Eev.  St.    (1874) 

under  the  laws  of  Kansas,   for  the  purpose  p.  290,  §  26;  W.  Va.  Code,  c.  54,  §  30. 

of  owning,  buying,  selling,   leasing,   renting,  45.  Stevens    v.    Pratt,    101    111.    206,    217 

exchanging,  and  improving  lands,  town  lots,  [reaffirmed  in  Santa  Clara  Female  Academy 

and  other  real  estate  and  buildings  and  im-  v.  Sullivan,  116  111.  375,  6  N.  E.  183,  56  Am. 

provements  thereon,  in  Oklahoma  Territory,  Kep.  776].     See  also  Barnes  v.  Suddard,  117 

without  any  rights  or  powers  in  Kansas,  ex-  111.  237,  7  N.  E.  477;  Martin  v.  Ohio  Stove 

cept  to  maintain  an  office,  would  not  be  recog-  Co.,  78  111.  App.  105 ;   Farmers'  L.  &  T.  Co. 

nized,  and  could  not  acquire  title  to  land,  in  v.  Lake   St.   El.   R.    Co.,   68   111.  App.   666; 

Oklahoma.  Graniter  State  Provident  Assoc,  v.  Lloyd,  48 

40.  See  International  Trust  Co.  v.  Inter-  111.  App.  429  [affirmed  in  145  111.  620,  34 
national  L.  &  T.  Co.,  153  Mass.  271,  26  N.  E.  N.  E.  142]  (holding  that  the  statute  applies 
693,  10  L.  R.  A.  758,  where  such  a  statute  irrespective  of  contrary  provisions  in  the  cor- 
was  construed  and  applied.  poration's    charter    or    by-laws)  ;    Archer    v. 

41.  See  Farmers'  L.  &  T.  Co.  v.  Farmers'  Baltimore  Bldg.,  etc.,  Assoc,  45  W.  Va.  37, 
L.  &  T.  Co.,  1  N.  Y.  Suppl.  44,  21  Abb.  N.  30  S.  E.  241  (places  foreign  building  as- 
Cas.  104 ;  and  Cobpoeations,  10  Cyc.  151.  sociations,  legally  doing  business  in  the  state, 

43.  American  Clay  Mfg.  Co.  v.  American  in  possession  of  the  same  rights,  powers,  and 

Clay  Mfg.  Co.,  198  Pa.  St.  189,  47  Atl.  936.  privileges,   and   makes   them   subject  to  the 

See  also  Coepobations,  10  Cyc.  152.  same  restrictions  and  liabilities  as  domestic 

43.  Hazleton  Boiler  Co.  v.  Hazleton  Tripod  corporations    of    like    character).      And    see 

Boiler  Co.,  142  111.  494,  30  N.  E.  339  [affirm-  Iron  Silver  Min.  Co.  v.  Cowie,  31  Colo.  450, 

ing  40  111.  App.  430].     Circumstances  under  72    Pac.    1067     (holding    that    the    Colorado 

which  a  foreign  corporation  was  not  entitled  statute  prevents  a  foreign  mining  corporation 

to   a   preliminary    injunction   against   a   do-  in  that  state  from  prolonging  its   existence 

mestic  corporation,  incorporating  by  mistake  in  the  state  beyond  the  term  allowed  by  law 

under  the  same  name  after  the  foreign  cor-  to  domestic  corporations)  ;   Mandel  v.   Swan 

poration  had  come  into  the  state  to  do  busi-  Land,  etc.,  Co.,  154  III.  177,  40  N.  E.  462,  45 

ness.      American    Tartar    Co.    v.    American  Am.  St.  Rep.  124,  27  L.  R.  A.  313  [reversing 
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this  statute,  that  "  by  declaring  that  foreign  corporations  shall  have  no  other  or 
greater  powers,  there  is  a  direct  implication  that  they  shall  have  equal  powers 
with  domestic  corporations  of  like  character."  *^  The  meaning  is  that_a_  foreign 
corporation,  on  complying  with  the  terms  of  the  domestic  statute  containing  such 
a  provision,  acquires  the  same  rights  respecting  its  contracts  as  domestic  corpora- 
tions of  like  character  have,  whether  it  would  have  the  same  rights  under  the 
rule  of  comity  or  not ;  and  that  it  can  exercise  no  greater  powers  in  the  state 
than  domestic  corporations  can5  A  provision  of  a  state  constitution  that  no 
foreign  corporation  shall  be  allowed  to  exercise  or  enjoy  within  the  state  greater 
rights  or  privileges  than  those  possessed  or  enjoyed  by  corporations  of  similar 
character  created  under  the  laws  of  the  state  is  merely  an  inhibition  against  the 
granting  of  greater  rights  or  privileges  to  foreign  corporations,  and  does  not  affect 
the  validity  of  laws  governing  domestic  corporations,  although  they  cannot  be 
applied  to  foreign  corporations.^ 

H.  Interference  With  Internal  Manag-ement  of  Foreig-n  Corporations  — 
1.  General  Rule.  The  general  rule  is  that  the  courts  of  one  state  will  not  inter- 
fere in  controversies  relating  merely  to  the  internal  management  of  the  affairs  of 
foreign  corporations,  or  in  other  words,  will  not  undertake  to  exercise  visitorial 
powers  over  them.*'    A  suit  to  regulate  or  interfere  with  the  internal  affairs  of  a 


51  111.  App.  204];  State  v.  Cook,  171  Mo. 
348,  71  S.  W.  829  (foreign  corporation  can 
transact  such  business  only  as  a  domestic 
corporation  of  like  character  is  authorized 
to  transact)  ;  Coler  v.  Tacoma  R.,  etc.,  Co., 
65  N.  J.  Eq.  347,  54  Atl.  413,  103  Am.  St. 
Rep.  786  [reversing  64  N.  J.  Eq.  117,  53  Atl. 
680]  (construing  Wash.  Const,  art.  12,  §  7, 
and  applying-  it  to  a  New  Jersey  corporation 
doing  business  in  Washington,  so  as  to  in- 
capacitate such  corporation  from  acquiring 
and  holding  stock  of  another  corporation)  ; 
London,  etc.,  Bank  v.  Aronstein,  117  Fed. 
601,  54  C.  C.  A.  663  (construing  the  consti- 
tution of  California  as  rendering  transfers  of 
shares  issued  by  a  British  corporation  in  that 
state  subject  to  the  law  of  that  state). 

A  shareholder's  liability  for  calls  made  on 
the  stock  of  a  foreign  corporation  in  accord- 
ance with  the  statute  imder  which  the  cor- 
poration was  organized,  although  the  share- 
holder may  be  a  citizen  of  the  domestic  state, 
is  not  affected  by  a  statute  providing  that 
foreign  corporations  doing  business  in  the 
state  shsfll  be  subject  to  the  liabilities,  re- 
strictions, and  duties  imposed  upon  domestic 
corporations,  and  shall  have  no  other  or 
greater  powers.  Mandel  v.  Swan  Land,  etc., 
Co.,  154  111.  177,  40  N.  E.  462,  45  Am.  St. 
Rep.  124,  27  L.  R.  A.  313  [reversing  51  HI. 
App.  204]. 

46.  Santa  Clara  Female  Academy  v.  Sul- 
livan, 116  111.  375,  384,  6  N.  E.  183,  56  Am. 
Rep.  776.  See  also  Freie  v.  No.  4  Fidelity 
Bldg.,  etc..  Union,  166  111.  128,  46  N.  B. 
784,  57  Am.  St.  Rep.  123. 

47.  Floyd  v.  National  Loan,  etc.,  Co.,  49 
W.  Va.  327,  38  S.  E.  653,  87  Am.  St.  Rep. 
805,  54  L.  R.  A.  536,  a  foreign  corporation, 
coming  into  West  Virginia  to  transact  busi- 
ness, must  conform  to  the  local  law,  if  there 
be  any,  regulating  similar  domestic  corpora- 
tions ;  and  its  contract,  although  in  terms 
solvable  in  the  foreign  state  in  which  such 
corporation  has  its  domicile,  must  be   such 


a  contract  as  a  similar  domestic  corporation 
is  authorized  to  make;  or  the  domestic  state 
courts  cannot  enforce,  or  permit  the  enforce- 
ment of,  its  performance. 

48.  Butte  First  Nat.  Bank  v.  Weidenbeck, 
97  Fed.  896,  38  C.  C.  A.  131. 

49.  District  of  Columbia. —  Clark  v.  Mu- 
tual Reserve  Fund  L.  Assoc,  14  App.  Cas. 
154,  43  L.  R.  A.  390. 

Illinois. —  Bradbury  v.  Waukegan,  etc., 
Min.,  etc.,  Co.,  113  HI.  App.  600. 

Louisiana. — State  v.  North  American  Land, 
etc.,  Co.,  106  La.  621,  31  So.  172,  87  Am. 
St.  Rep.  309,  unless  it  acquires  complete  ju- 
risdiction and  is  able  to  enforce  its  determi- 
nation with   complete  justice. 

Maryland. —  Condon  v.  Mutual  Reserve 
Fund  L.  Assoc,  89  Md.  99,  42  Atl.  944,  73 
Am.  St.  Rep.  169,  44  L.  R.  A.  149;  North 
State  Copper,  etc,  Min.  Co.  v.  Field,  64  Md. 
151,  153,  20  Atl.  ,1039  (where  it  was  said: 
"  Our  courts  possess  no  visitorial  power  over 
them,  and  can  enforce  no  forfeiture  of  char- 
ter for  violation  of  law,  or  removal  of  of- 
ficers for  misconduct;  nor  can  they  exer- 
cise authority  over  the  corporate  functions, 
the  by-laws,  nor  the  relations  between  the 
corporation  and  its  members,  arising  out  of, 
and  depending  upon,  the  law  of  its  creation. 
These  powers  belong  only  to  the  state  which 
created  the  corporation " )  ;  Wilkins  v. 
Thorne,  60  Md.  253. 

Massachusetts. —  Kimball  v.  St.  Louis,  etc., 
R.  Co.,  157  Mass.  7,  31-N.  E.  697,  34  Am.  St. 
Rep.  250;  Pierce  v.  Equitable  Assur.  Soc, 
145  Mass.  56,  12  N.  E.  858,  1  Am.  St.  Rep. 
433 ;  Kansas,  etc,  Constr.  Co.  v.  Topeka,  etc, 
R.  Co.,  135  Mass.  34,  46  Am.  Rep.  439;  Smith 
V.  New  York  Mut.  L.  Ins.  Co.,  14  Allen  336. 

Minnesota. —  Guilford  v.  Western  Union 
Tel.  Co.,  59  Minn.  332,  61  N.  W.  324,  50  Am. 
St.  Rep.  407. 

New  Jersey. —  Gregory  r.  New  York,  etc., 
R.  Co.,  40  N.  J.  Eq.  38. 

New  York. —  Matter  of  Rappleye,  43  N.  Y. 
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foreign  corporation  is  not  authorized  by  a  statute  which  provides  for  the  appoint- 
ment by  a  foreign  corporation  of  an  agent  upon  whom  process  may  be  served,  as 
a  condition  precedent  to  its  right  to  do  business  in  the  state,  and  a  statute  provid- 
ing that  a  resident  of  the  state  may  bring  an  action  against. a  foreign  corporation 
on  any  cause  of  action.™ 

2.  Instances  Under  the  Foregoing  Rule.  For  instance  a  shareholder  cannot, 
it  has  been  held,  appeal  to  a  domestic  court  to  compel  a  foreign  corporation  to 
pay  such  dividends  as  may,  on  an  accounting,  appear  to  be  proper.^^  So  the 
complaint  of  a  shareholder  that  he  has  been  deprived  of  his  rights  as  a  shareholder 
by  being  excluded  from  his  right  to  vote  at  a  shareholders'  meeting,  and  seeking 
to  be  reinstated  as  a  member  of  the  foreign  corporation,  is  an  action  which  will 
not  be  entertained.^^  Upon  the  same  ground,  relief  has  been  refused  to  share- 
holders of  a  foreign  corporation  to  restrain  the  company  from  paying  a  stock 
dividend ;  ^^  to  appoint  a  general  receiver  of  the  assets  of  the  corporation  or  a 
receiver  of  assets  not  within  the  state  of  the  forum ;  ^  to  compel  the  corporation 
to  divide  its  assets  among  its  shareholders  ;  ^^  to  dissolve  it ;  °^  to  enjoin  or  cancel 
an  unauthorized  issue  of  new  stock ; '''  to  set  aside  contracts  made  by  the  corpora- 
tion on  the  ground  that  they  are  unwise  and  reckless  and  depreciate  or  render 
valueless  the  stock  of  complainants ;  ^  to  enjoin  assessments  by  a  mutual  life- 
insurance  company  as  excessive  and  fraudulently  made  for  the  purpose  of  causing 


App.  Div.  84,  59  N.  Y.  Suppl.  338  [appeal 
dismissed  in  161  N.  Y.  615,  55  N.  E.  1100]; 
O'Brien  v.  .Chicago,  etc.,  R.  Co.,  53  Barb. 
568 ;  Howell  v.  Chicago,  etc.,  R.  Co.,  51  Barb. 
378;  Lewisohn  v.  Anaconda  Copper  Min.  Co., 
26  Misc.  613,  56  N.  Y.  Suppl.  807;  Berford  v. 
New  York  Iron  Mine,  56  N.  Y.  Super.  Ct.  236, 
4  N.  Y.  Suppl.  836;  Day  v.  U.  S.  Car  Spring 
Co.,  2  Duer  608;  Redmond  v.  Enfield  Mfg. 
Co.,  13  Abb.  Pr.  N.  S.  332;  Way  v.  Key- 
port,  etc..  Steamboat  Co.,  16  Abb.  Pr.  320 
note. 

North  Carolina. —  Howard  v.  Mutual  Re- 
serve Fund  L.  Assoc,  125  N.  O.  49,  34  S.  E. 
199,  45  L.  R.  A.  853 ;  Moore  v.  Silver  Valley 
Min.  Co.,  104  N.  C.  534,  10  S.  E.  679. 

Pennsylvania. —  Madden  v.  Penn  Electric 
Light  Co.,  181  Pa.  St.  617,  37  Atl.  817,  38 
L.  R.  A.  638;  Virginia  Bank  v.  Adams,  1 
Pars.  Eq.  Cas.  534;  Morris  v.  Stevens,  6 
Phila.  488;  Harley  v.  Welsh,  16  Montg.  Co. 
Rep.  13. 

Rhode  Island. —  Stafford  v.  American  Mills 
Co.,  13  R.  I.  310. 

Virginia. —  Taylor  v.  Mutual  Reserve  Fund 
L.  Assoc,  97  Va.  60,  33  S.  E.  385,  45  L.  R.  A. 
621. 

Wisconsin. —  Northwestern  Iron  Co.  v.  Cen- 
tral Trust  Co.,  90  Wis.  570,  63  N.  W.  752,  64 
N.  W.  323. 

United  States. —  Sidway  v.  Missouri  Land, 
etc,  Co.,  101  Fed.  481  (will  not  undertake 
to  exercise  visitorial  power  over  foreign  cor- 
poration, or  to  wind  up  its  business  and  dis- 
tribute its  property;  will  not  appoint  a  re- 
ceiver on  petition  of  resident  shareholder  who 
complains  of  the  internal  management  of  the 
corporation)  ;  Republican  Mountain  Silver 
Mines  v.  Brown,  58  Fed.  644,  7  C.  C.  A.  412, 
24  L.  R.  A.  776;  Leary  v.  Columbia  River, 
etc.,  Nav.  Co.,  82  Fed.  775. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2571.    And  see  infra,  V,  B,  10. 

50.  Howard   V.   Mutual   Reserve   Fund   L. 


Assoc,  125  N.  C.  49,  34  S.  E.  199,  45  L.  R.  A. 
853. 

51.  Berford  v.  New  York  Iron  Mine,  56 
N.  Y.  Super.  Ct.  236,  4  N.  Y.  Suppl.  836. 

52.  North  State  Copper,  etc,  Min.  Co.  v. 
Field,  64  Md.  151,  20  Atl.  1039. 

53.  Howell  V.  Chicago,  etc,  R.  Co.,  51  Barb. 
(N.  Y.)  378. 

54.  Illinois. —  Bradbury  v.  Waukegan,  etc., 
Min.  Co.,  113  111.  App.  600. 

Maryland. —  Wilkins  v.  Thome,  60  Md.  253. 

New  York. —  Hallenborg  t'.  Greene,  66  N.  Y. 
App.  Div.  590,  73  N.  Y.  Suppl.  403;  Day  v. 
U.  S.  Car  Spring  Co.,  2  Duer  608. 

Rhode  Island. —  Stafford  v.  American  Mills 
Co.,  13  R.  L  310.     ■ 

Vnited  States. —  Sidway  v.  Missouri  Land, 
etc,  Co.,  101  Fed.  481;  Leary  v.  Columbia 
River,  etc.,  Nav.  Co.,  82  Fed.  775. 

Compare  infra,  I,  H,  3  text  and  note  69. 
And  see,  generally,  Rbceiveks. 

55.  Redmond  v.  Enfield  Mfg.  Co.,  13  Abb. 
Pr.  N.  S.  (N.  Y.)  332.  And  see  Wilkins  v. 
Thome,  60  Md.  253;  Sidway  v.  Missouri 
Land,  etc,  Co.,  101  Fed.  481. 

56.  Alabama. — Georgia  Importing,  etc.,  Co. 
V.  Locke,  50  Ala.  332. 

Oeorgia. —  Dodge  v.  Pyrolusite  Manganese 
Co.,  69  Ga.  665. 

Maryland.—  Wilkins  v.  Thome,  60  Md.  253. 

Massachusetts. —  See  Andrews  v.  Moen,  162 
Mass.  294,  297,  38  N.  E.  505. 

New  York. —  Day  v.  U.  S.  Car  Spring  Co., 
2  Duer  608. 

Vnited  States. —  Sidway  v.  Missouri  Land, 
etc,  Co.,  101  Fed.  481;  Leary  v.  Columbia 
River,  etc,  Nav.  Co.,  82  Fed.  775 ;  Republican 
Montana  Silver  Mines  v.  Brown,  58  Fed.  644, 
7  C.  C.  A.  412,  24  L.  R.  A.  776  [reversing  55 
Fed.  7]. 

57.  O'Brien  v.  Chicago,  etc.,  R.  Co.,  53 
Barb.  (NY.)  568. 

58.  Madden  v.  Penn  Electric  Co.,  181  Pa. 
St.  617,  37  Atl.  817,  38  L.  R.  A.  638. 
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a  lapse  of  complainant's  policy ;  ^'  to  restore  the  rights  of  a  policy-holder  in 
a  foreign  life-insurance  company  after  forfeiture  of  his  policy  for  non-payment  of 
preminms ;  ^  to  enjoin  an  issue  of  bonds ;  ^^  or  to  control  an  election  of  ofScers.^^ 
3.  Cases  in  Which  the  Rule  Does  Not  Apply.  The  rule  above  stated  does  not 
apply  so  as  to  prevent  a  court  from  granting  relief  against  a  foreign  corporation,' 
at  the  suit  either  of  a  shareholder  or  member  or  of  a  creditor,  where  it  has 
jurisdiction  of  the  parties  and  of  the  subject-matter,  and  the  suit  does  not  involve 
a  mere  regulation  of  the  internal  affairs  of  the  corporation.^^  Upon  the  question 
what  acts  of  a  foreign  corporation  are  within  this  rule,  and  what  without  it,  the 
distinction  has  been  taken  that  where  the  act  affects  one  solely  in  his  capacity  as 
a  member,  he  must  seek  redress  of  his  grievance  in  the  courts  of  the  state  or 
country  creating  the  corporation ;  but  where  the  act  affects  his  individual  rights, 
he  may  demand  redress  of  any  tribunal  where  jurisdiction  may  properly  be 
acquired.^  The  court  may,  at  the  instance  of  a  shareholder,  compel  a  foreign 
corporation  by  mandamus  to  permit  him  to  inspect  and  make  copies  of  the  books, 
papers,  and  other  documents  of  the  corporation,  where  they  are  in  the  custody  of 
an  officer  of  the  corporation  within  the  state,^'  but  not  otherwise.*"  And  it  may, 
at  the  suit  of  a  resident  shareholder  or  creditor,  as  the  case  may  be,  against  the 
corporation  and  its  officers  within  the  jurisdiction,  compel  an  accounting  for  and 
restoration  of  funds  or  property  wrongfully  taken  or  withheld  from  the  corpora- 
tion,*'' and  enjoin  or  grant  other  relief  in  the  case  of  ultra  vires  or  fraudulent 
acts.^     And  in  many  cases  it  has  been  held  that  a  court  of  equity  will,  in  a 


59.  Clark  *.  Mutual  Reserve  Fund  L.  As- 
soc, 14  App.  Cas.  (D.  C.)  154,  43  L.  E.  A. 
390;  Condon  v.  Mutual  Reserve  Fund  L.  As- 
soc, 89  Md.  99,  42  Atl.  944,  73  Am.  St.  Rep. 
169,  44  L.  R.  A.  149;  Howard  v.  Mutual  Re- 
serve Fund  L.  Assoc,  125  N.  C.  49,  34  S.  E. 
199,  45  L.  R.  A.  853;  Taylor  v.  Mutual  Re- 
serve Fund  L.  Assoc,  97  Va.  60,  33  S.  E.  385, 
45  L.  R.  A.  621. 

60.  Smith  V.  New  York  Mut.  L.  Ins.  Co., 
14  Allen   (Mass.)   336. 

61.  ICimball  v.  St.  Louis,  etc,  R.  Co.,  157 
Mass.  7,  31  N.  E.  697,  34  Am.  St.  Rep.  250. 

62.  Harley  v.  Welsh,  16  Montg.  Co.  Rep. 
(Pa.)  13. 

63.  North  State  Copper,  etc.,  Min.  Co.  v. 
Field,  64  Md.  151,  20  Atl.  1039;  Richardson 
V.  Clinton  Wall  Trunk  Mfg.  Co.,  181  Mass. 
580,  64  N.  E.  400;  Merritt  v.  Copper  Crown 
Co.,  36  Nova  Scotia  383,  34  Nova  Scotia  416. 
See  infra,  V,  B,  10. 

64.  North  State  Copper,  etc.,  Min.  Co.  v. 
Field,  64  Md.  151,  20  Atl.  1039.  See  also 
Fawcett  v.  Supreme  Sitting  O.  of  I.  H.,  64 
Conn.  170,  29  Atl.  614,  24  L.  R.  A.  815; 
State  V.  North  American  Land,  etc.,  Co.,  106 
La.  621,  31  So.  172,  87  Am.  St.  Rep.  309; 
Condon  v.  Mutual  Reserve  Fund  L.  Assoc, 
89  Md.  99,  42  Atl.  944,  73  Am.  St.  Rep.  169, 
44  L.  R.  A.  149 ;  Wineburgh  v.  U.  S.  Steam, 
etc,  R.  Advertising  Co.,  173  Mass.  60^  53 
N.  E.  145,  73  Am.  St.  Rep.  261  (suit  by  a 
shareholder  to  compel  the  personal  repre- 
sentative of  the  former  president  of  a  foreign 
corporation  to  make  good  to  it  the  amount 
of  alleged  misappropriations  of  corporate 
property  by  him  while  in  office)  ;  Pierce  v. 
Equitable  Assur.  See,  145  Mass.  56,  12  N.  E. 
858,  1  Am.  St.  Rep.  433  (suit  by  the  holder 
of  a  tontine  policy  in  a  foreign  life-insurance 
company  for  an  accounting)  ;  Guilford  v. 
Western   Union  Tel.   Co.,   59   Minn.   332,   61 
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N.  W.  324,  50  Am.  St.  Rep.  407  ( suit  to  com- 
pel issue  of  a  new  or  duplicate  6ertificate  of 
stock  in  place  of  one  which  has. been  lost  or 
destroyed). 

65.  Swift  V.  State,  7  Houst.  (Del.)  338,  32 
Atl.  143,  40  Am.  St.  Rep.  127 ;  Richardson  v. 
Swift,  7  Houst.  (Del.)  137,  30  Atl.  781; 
State  V.  North  American  Land,  etc.,  Co.,  106 
La.  621,  31  So.  172,  87  Am.  St.  Rep.  309; 
State  V.  Farmer,  '7  Ohio  Cir.  Ct.  429,  4  Ohio 
Cir.  Dec.  664;  Merritt  v.  Copper  Crown  Co., 
36  Nova  Scotia  383,  34  Nova  Scotia  416. 
See  also  Coepobations,  10  Cyc  961. 

Under  statutes  regulating  foreign  corpora- 
tions see  infra,  III,  N." 

66.  Matter  of  Rappleye,  43  N.  Y.  App.  Div. 
84,  59  N.  Y.  Suppl.  338  [appeal  dismissed  in 
161  N.  Y.  615,  55  N.  E.  1100] ;  Mitchell  v. 
Northern  Security  Oil,  etc.,  Co.,  44  Misc. 
(N.  Y.)  514,  90  N.  Y.  Suppl.  60  [affirmed  in 
99  K  Y.  App.  Div.  624,  91  N.  Y.  Suppl. 
1104].  Such  relief  will  not  be  granted  where 
the  corporation  fails  to  keep  its  books  within 
the  state  as  required  by  law  and  there  is  no 
officer  or  agent  of  the  corporation,  having  the 
custody  or  control  of  such  books,  within  the 
reach  of  the  process  of  the  courts.  State  v. 
North  American  Land,  etc.,  Co.,  106  La.  621, 
31  So.  172,  87  Am.  St.  Rep.  309. 

67.  Richardson  v.  Clinton  Wall  Trunk  Mfg. 
Co.,  181  Mass.  580,  64  N.  E.  400;  Miller  v. 
Quincy,  179  N.  Y.  294,  72  N.  E.  116  [revers- 
ing 88  N.  Y.  App.  Div.  529,  85  N.  Y.  Suppl. 
310]  (under  N.  Y.  Code  Civ.  Proc  §§  1781, 
1782)  ;  Ernst  v.  Rutherford,  etc.,  Gas.  Co., 
38  N.  Y.  App.  Div.  388,  56  N.  Y.  Suppl.  403. 
See  also  Hallenborg  v.  Greene,  66  N.  Y.  App. 
Div.  590,  73  N.  Y.  Suppl.  403.  See  also 
infra,  V,  B,  10. 

68.  Richardson  r.  Clinton  Wall  Trunk  Mfg. 
Co.,  181  Mass.  580,  64  N.  E.  400;  Jacobs  v. 
Mexican  Sugar  Refining  Co.,  104  N.  Y.  App. 
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proper  case,  at  the  suit  of  a  shareholder  or  creditor  of  a  foreign  corporation, 
appoint  a  receiver  and  decree  distribution  of  its  assets  within  the  state.*' 

4.  Courts  Will  Settle  Ordinary  Questions  Depending  Upon  Construction  of 
Foreign  Charters.  The  courts  of  the  domestic  state  will  —  and  this  is  a  matter 
of  ever j-day  practice  —  settle  questions  of  right  depending  upon  foreign  charters, 
which  do  not  involve  the  mere  internal  government  of  foreign  corporations. 
They  will,  for  example,  where  the  question  becomes  material,  inquire  whether  a 
-corporation  created  by  the  laws  of  another  state  has  transcended  its  charter 
powers.™  In  construing  a  foreign  charter,  they  will  in  general  follow  the  deci- 
sions of  the  state  creating  the  foreign  corporation ;  ■"  although  this  rule  has  been 
-denied  where  the  question  related  to  the  devolution  of  title  to  land  in  the 
domestic  state.'* 

5.  Statutory  Regulations.  The  legislature  of  a  state,  like  the  courts,  has  no 
power  to  regulate  the  internal  affairs  of  a  foreign  corporation.'''  But  statutes  of 
a  state  merely  imposing  conditions  precedent  to  the  right  of  foreign  corporations 
to  do  business  witliin  the  state,  or  merely  regulating  the  conduct  of  their  business 
therein,  are  not  open  to  the  objection  that  they  constitute,  a  regulation  of  the 
internal  affairs  of  such  corporations.''* 


Div.  242,  93  N.  Y.  Suppl.  776  [affirming  45 
Miao.  180,  91  N.  Y.  Suppl.  902]  (under  N.  Y. 
Code  Civ.  Proe.  §  1780)  ;  Hallenborg  v. 
Oreene,  66  N.  Y.  App.  Div.  590,  73  N.  Y. 
Suppl.  403;  Ernst  v.  Eutherford,  etc.,  Gas 
Co.,  38  N.  Y.  App.  Div.  388,  56  N.  Y.  Suppl. 
403;  Ives  v.  Smith,  3  N.  Y.  Suppl.  645  [af- 
firmed in  55  Hun  606,  8  N.  Y.  Suppl.  46] 
(enjoining  directors  of  railroad  company 
from  constructing  a  branch  railroad)  ;  Fisk 
•V.  Chicago,  etc.,  R.  Co.,  53  Barb.  (N.  Y.)  513 
(enjoining  the  use  of  proceeds  of  an  issue  of 
stock  alleged  to  be  illegal  and  void  and  ap- 
pointing a  receiver  of  such  proceeds).  See 
also  MacGinniss  v.  Amalgamated  Copper  Co., 
45  Misc.  (N.  Y.)  106,  91  N.  Y.  Suppl.  591.  It 
has  been  held,  but  the  decision  seems  imfen- 
sible,  that  the  fact  that  a  foreign  corporation 
doing  business  vrithin  the  state  threatens  to 
issue  preferred  stock  thereby  unlawfully  in- 
juring plaintiff's  property  rights  does  not 
present  an  issue  determinable  by  the  laws  of 
the  foreign  state,  but  by  the  common  law  of 
the  forum,  which  will  be  presumed  to  be  the 
same  as  that  of  the  foreign  state.  Ernst  v. 
Elmira  Municipal  Imp.  Co.,  24  Misc.  (N.  Y.) 
583,  54  N.  Y.  Suppl.  116.  See  also  infra,  V, 
B,  10. 

69.  California. —  In  re  Castle  Dome  Min., 
«tc.,  Co.,  (1888)   18  Pac.  794. 

Connecticut. —  Fawcett  v.  Supreme  Sitting 
O.  of  I.  H.,  64  Conn.  170,  29  Atl.  614,  24 
L.  E.  A.  815. 

Illinois. —  Holbrook  v.  Ford,  153  111.  633,  39 
N.  E.  1091,  46  Am.  St.  Eep.  917,  27  L.  E.  A. 
324  (even  where  a  receiver  has  been  ap- 
pointed in  the  state  in  which  corporation 
was  created)  ;  Patterson  v.  Lynde,  112  111. 
196. 

Indiana. —  Security  Sav.,  etc.,  Assoc,  v. 
Moore,  151  Ind.  174,  50  N.  E.  869.. 

Maryland. —  Day  v.  Postal  Tel.  Co.,  66  Md. 
354,  7  Atl.  608. 

Massachusetts. —  Buswell  v.  Supreme  Sit- 
ting O  of  I.  H.,  161  Mass.  224,  36  N.  E. 
1065,  23  L.  R.  A.  846. 


New  Jersey. — Irwin  v.  Granite  State  Provi- 
dent Assoc,  56  N.  J.  Eq.  244,  38  Atl.  680; 
New  York  Nat.  Trust  Co.  v.  Miller,  33  N.  J. 
Eq.    155. 

New  York. —  Hallenborg  v.  Greene,  66  N.  Y. 
App.  Div.  590,  73  N.  Y.  Suppl.  403;  Mosher 
V.  Supreme  Sitting  0.  of  I.  H.,  88  Hun  394, 
34  N.  Y.  Suppl.  816;  Eedmond  v.  Hoge,  3 
Hun  171;  Fisk  v.  Chicago,  etc.,  R.  Co.,  53 
Barb.  513;  Phoenix  Foundry,  etc.,  Co.  v. 
North  Eiver  Constr.  Co.,  6  N.  Y.  Civ.  Proc. 
106;  Patten  v.  Accessory  Transit  Co.,  4  Abb. 
Pr.  139;  De  Bemer  v.  Drew,  39  How.  Pr.  466; 
Barclay  v.  Talman,  4  Edw.  123.  Compare 
Burgoyne  v.  Eastern,  etc.,  E.  Co.,  19  N.  Y. 
Civ.  Proc.  384,  13  N.  Y.  Suppl.  537. 

Termessee. —  Leipold  v.  Marony,  7  Lea  128; 
Smith  V.  St.  Louis  Mut.  L.  Ins.  Co.,  3  Tenn. 
Ch.  502  [affirmed  in  6  Lea  564] . 

Wisconsin. —  See  Northwestern  Iron  Co.  v. 
Central  Trust  Co.,  90  Wis.  570,  63  N.  W. 
752,  64  N.  W.   323. 

United  States. —  See  Taylor  v.  Life  Assoc, 
of  America,  13  Fed.  493. 

Canada. —  See  Douglas  v.  Atlantic  Mut.  L, 
Ins.  Co.,  25  Grant  Ch.  (U.  C.)  379. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2664  et  seq.  Compare  supra,  I,  H,  2,  text 
and  note  54.     And  see,  generally,  Eeceivees. 

70.  See  the  learned  opinion  of  Mr.  Presi- 
dent King  in  Kentucky  Bank  v.  Schuylkill 
Bank,  1  Pars.  Eq.  Cas.  (Pa.)  180,  226  [citing 
Silver  Lake  Bank  v.  North,  4  Johns.  Ch. 
(N.  Y.)  370]. 

71.  See  supra,  1,  B,  6. 

72.  Boyce  v.  St.  Louis,  29  Barb.  (N.  Y.) 
650.    See  infra,  II,  A,  5,  b. 

73.  Miles  v.  Woodward,  115  Cal.  308,  40 
Pac.  1076;  Williams  v.  Gaylord,  102  Fed. 
372,  42  C.  C.  A.  401  [affirmed  in  186  U.  S. 
157,  22  S.  Ct.  798,  46  L.  ed.  1102]. 

74.  Williams  v.  Gaylord,  186  U.  S.  157,  22 
S.  Ct.  798,  46  L.  ed.  1102  [affirming  102  Fed. 
372,  42  C.  C.  A.  401],  holding  that  n,  statu- 
tory requirement  of  the  consent  of  the  share- 
holders  of   a  foreign   corporation  as   a,  pre- 

[I,  H,  5} 
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II.  POWER  OF  FOREIGN  CORPORATIONS  RELATING  TO  PROPERTY. 
A.  Power  to  Acquire  and  Hold  Land  — l.  General  Statement  of  Doctrine. 

It  is  impossible  to  state  in  a  paragraph  any  rule  upon  this  subject  applicable  _  in 
all  the  states  of  the  Union  ;  but  the  following  is  believed  to  be  the  doctrine  which 
obtains  in  most  of  the  states  :  (1)  That  a  corporation  created  under  the  laws  of 
one  state  of  the  Union  may  acquire  and  hold  land  in  another  state,''  when  it 


requisite  to  the  sale  of  the  land  owned  by 
it  within  the  state  has  reference  to  the  con- 
duct of  its  business  within  the  state  and  is 
not  a  regulation  of  its  internal   affairs. 

75.  Alabama. —  See  Columbus  v.  Rodgers, 
10  Ala.  37. 

Illinois. —  Barnes  v.  Suddard,  117  111.  237, 

7  N.  E.  477;  Santa  Clara  Female  Academy 
V.  Sallivan,  116  111.  375,  6  N.  E.  183,  56  Am. 
Rep.  776  ^limiting  Carroll  v.  East  St.  Louis, 
67  111.  568,  16  Am.  Rep.  632];  Columbus 
Buggy  Co.  V.  Graves,  108  111.  459;  U.  S. 
Trust  Co.  V.  Lee,  73  111.  142,  24  Am.  Rep. 
236;  Starkweather  v.  American  Bible  Soc, 
72  111.  50,  22  Am.  Rep.   133. 

Indiana. —  Elston  v.  Piggott,  94  Ind.  14; 
Cincinnati,  etc.,  R.  Co.  v.  Pearce,  28  Ind. 
502. 

Kansas. —  State  v.  Topeka  Water  Co.,  61 
Kan.  547,  60  Pac.  337. 

Kentucky. —  Lathrop  v.   Commercial  Bank, 

8  Dana  114,  33  Am.  Dee.  481. 

Maryland. —  Day  v.  Postal  Tel.  Co.,  66  Md. 
354,  7  Atl.  608. 

Michigan. —  Thompson  v.  Waters,  25  Mich. 
214,  12  Am.  Rep.  243;  Ives  v.  Lansingburgh 
Bank,  12  Mich.  361. 

Mississippi. —  Taylor  v.  Alliance  Trust  Co., 
71  Miss.  694,  15  So.  121. 

Missouri. —  Missouri  Lead  Min.,  etc.,  Co. 
V.  Reinhard,  114  Mo.  218,  21  S.  W.  488,  35 
Am.  St.  Rep.  746. 

Montana. —  Garfield  M.  &  M.  Co.  v.  Ham- 
mer, 6  Mont.  53,  8  Pac.  153. 

"Nevada. —  Whitman  Gold,  etc.,  Min.  Co.  «. 
Baker,  3  Nev.  386. 

tfew  Hampshire. —  Lumbard  v.  Aldrich,  8 
N.  H.  31,  28  Am.  Deo.  381. 

New  Mexico.—  See  Potter  v.  Rio  Arriba 
Land,  etc.,  Co.,  4  N.  M.  322,  17  Pac.  609. 

New  York. —  Lancaster  v.  Amsterdam  Imp. 
Co.,  140  N.  Y.  576,  35  N.  E.  964,  24  L.  R.  A. 
322  [reversing  72  Hun  18,  25  N.  Y.  Suppl. 
309]. 

North  Carolina. —  Barcello  v.  Hapgood,  118 
N.  C.  712,  24  S.  E.  124. 

Ohio. —  Hanna  v.  International  Petroleum 
Co.,  23  Ohio  St.  622;  American  Bible  Soc.  v. 
Marshall,  15  Ohio  St.  537;  Cincinnati  Sec- 
ond Nat.  Bank  v.  Lovell,  2  Cine.  Super.  Ct. 
397. 

Oklahoma. —  See  Myatt  v.  Ponca  City  Land, 
etc.,  Co.,  14  Okla.  189,  78  Pac.  185. 

Pennsylvania. — ■  Baltimore,  etc..  Steamboat 
Co.  V.  McCutcheon,  13  Pa.  St.  13.  See  also 
Thompson  v.  Swoope,  24  Pa.  St.  474. 

Tennessee. —  Louisville  Property  Co.  v. 
Nashville,  (Sup.  1905)   84  S.  W.  810. 

Texas. —  Lakeview  Land  Co.  v.  San  Antonio 
Traction  Co.,  95  Tex.  252,  66  S.  W.  766;  Wil- 
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son  V.  Peace,  (Civ.  App.  1905)  85  S.  W.  31. 
See  also  Eskridge  v.  Louisville  Trust  Co.,  29 
Tex.  Civ.  App.  571,  69  S.  W.  987. 

Utah. — •  Tarpey  v.  Deseret  Salt  Co.,  5  Utah 
494,  17  Pao.  631. 

Vermont. —  Claremont  Bridge  v.  Royce,  42 
Vt.  730;  Page  v.  Heineberg,  40  Vt.  81,  94 
Am.  Dee.  378;  State  v.  Boston,  etc.,  R.  Co., 
25  Vt.  433. 

Virginia. —  Goldsberry  v.  Carter,  100  Va. 
438,  41  S.  E.  858. 

Washington. —  Realty  Co.  v.  Appolonis,  5 
Wash.  437,  32  Pac.  219. 

West  Virginia. —  University  v.  Tucker,  31 
W.  Va.  621,  8  S.  E.  410;  Wilson  v.  Perry, 
29  W.  Va.  169,  1  S.  E.  302. 

United  States. —  American,  etc..  Christian 
Union  v.  Yount,  101  U.  S.  352,  25  L.  ed.  888; 
Cowell  V.  Colorado  Springs  Co.,  100  U.  S. 
55,  25  L.  ed.  547;  Blodgett  v.  Lanyon  Zinc 
Co.,  120  Fed.  893,  58  C.  C.  A.  79 ;  New  Hamp- 
shire Land  Co.  v.  Tilton,  19  Fed.  73 ;  North- 
ern Transp.  Co.  V.  Chicago,  18  Fed.  Cas.  No. 
10,324,  7  Biss.  45  [affirmed  in  99  U.  S.  635, 
25  L.  ed.  336] ;  New  York  Dry  Dock  v.  Hicks, 
18  Fed.  Cas.  No.  10,204,  5  McLean  111.  See 
also  Fritts  v.  Palmer,  132  U.  S.  282,  10  S.  Ct. 
93,  33  L.  ed.  317 ;  American  Waterworks  Co. 
V.  Farmers'  L.  &  T.  Co.,  73  Fed.  956,  20' 
C.  C.  A.  133;  Reorganized  Church  of  Jesus 
Christ,  etc.  v.  Church  of  Christ,  60  Fed.  937 ; 
St.  Louis,  etc.,  R.  Co.  v.  Foltz,  52  Fed.  627; 
Farmers'  L.  &  T.  Co.  v.  McKinney,  8  Fed. 
Cas.  No.  4,667,  6  McLean  1;  Hards  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  11  Fed.  Cas.  No. 
6,055,  8  Biss.  234. 

See  12  Cent.  Dig.  tit.  "Corporations," 
§  2576  et  seq. 

Power  to  buy  in  property  at  execution  or 
foreclosure  sale. —  The  power  of  a  corporation 
to  sue  for  the  collection  of  its  just  debts,  or 
the  enforcement  of  its  other  rights  ( see  infra, 
V,  A),  might  be  ineffectual  in  many  cases, 
unless  the  power  were  conceded  to  it,  which 
is  possessed  by  ordinary  plaintiffs,  of  bidding 
and  buying  in  property  sold  under  executions 
sued  out  upon  judgments  in  its  favor;  and 
accordingly  this  power  has  been  judicially 
conceded  (Columbus  Buggy  Co.  v.  Graves,  108 
111.  459;  Elston  v.  Piggott,  94  Ind.  14).  So, 
the  power,  conceded  to  a  foreign  corporation, 
of  lending  its  money  upon  a  mortgage  se- 
curity (Pancoast  v.  Travelers'  Ins.  Co.,  79 
Ind.  172;  imfra,  II,  A,  7),  carries  with  it  by 
necessary  implication,  a  concession  of  the' 
power  to  foreclose  the  mortgage,  and  to  pro- 
tect its  rights  by  becoming  the  purchaser  at. 
the  judicial  sale  which  takes  place  in  the- 
foreclosure  proceedings  (Elston  v.  Piggott,  94 
Ind.  14;  imfra,  II,  A,  7). 
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might  so  acquire  and  hold  land  in  the  state  of  its  creation,'''  unless  (a)  the  local 
statute  law  prohibits  it  from  so  doing,"  or  (b)  wliat  is  more  vague  and  inde- 
terminate, the  local  courts  declare  it  to  be  against  the  public  policy  of  the  state 
to  allow  it  do  so.'^ 

2.  Doctrine  That  Power  Can  Be  Questioned  Only  by  the  State  —  a.  In  General. 
(2)  But  in  either  of  these  last  cases  there  is  a  countervailing  principle,  constantly 
applied  by  the  courts,  which  is  this :  That  in  actions  between  the  foreign  corporation 
and  private  suitors,  or  between  other  private  parties,  in  which  the  power  of  the  cor- 
poration so  to  acquire  and  hold  real  estate  is  challenged,  the  coiirts  will  hold  it  to  be 
a  question  between  the  state  in  its  political  capacity  and  the  foreign  corporation 
or  those  claiming  under  it,  and,  if  the  state  does  not  interfere  to  escheat  the  land 
to  its  own  uses,  will  allow  the  title  to  be  good.'' 

b.  Assent  of  State  of  Situs  Presumed.  Stated  in  another  way,  the  doc- 
trine is  that  the  right  of  a  corporation  to  purchase  and  hold  lands  in  another  state 
depends  upon  the  assent  or  permission  of  such  other  state,  express  or  implied.^* 
But  such  is  the  general  law  of  comity  which  prevails  among  the  states  composing 
the  American  Union,  that  the  presumption  will  be  judicially  indulged  in,  that  a 
corporation  created  by  one  state,  if  not  forbidden  by  its  charter  or  governing 
statute,  may  exercise  the  powers  thereby  granted  within  the  other  states  of  the 
Union,  including  the  power  of  acquiring  land  unless  prohibited  therefrom,  either 
in  their  legislative  enactments,  or  by  their  public  policy,  which  public  policy  is  to 
be  discovered  in  the  general  course  of  their  legislation  or  the  settled  adjudications 
of  their  highest  courts.^^  "Where  a  corporation  organized  in  one  state  of  the 
Union  assumes  to  exercise  power  within  the  limits  of  another  state,  the  assent  of 
such  other  state  will  be  presumed,  in  the  absence  of  expressions  to  the  contrary 
in  its  statutes  or  settled  adjudications,  so  long  as  the  state  itself  refuses  to  inter- 
fere by  a  direct  proceeding  in  the  nature  of  quo  warranto  brought  by  its 
attorney-general,  or  otherwise,  to  escheat  the  land  so  acquired  by  the  corporation, 
or  otherwise  to  oust  it  from  the  exercise  of  the  power.^' 

76.  See  infra,  II,  A,  3,  5.  L.  Ins.  Co.,  91  Pa.  St.  491;  Grant  v.  Henry 

77.  See  infra,  II,  A,  9.  Clay  Coal  Co.,  80  Pa.  St.  208. 

78.  See  infra,  II,  A,  4.  Tennessee. —  Louisville     Property     Co.     v. 

79.  Alabama. —  Long    v.    Georgia  Pao.    R.      Nashville,   (Sup.  1905)   84  S.  W.  810. 

Co.,  91  Ala.  519,  8  So.  706,  24  Am.  St.  Rep.  Texas. —  See   Galveston   Land,   etc.,   Co.   v. 

931.  Perkins,    (Civ.  App.  1894)   26  S.  W.  256. 

Georgia. —  American  Mortg.  Co.  v.  Tennille,  United  States. —  Runyan  v.  Coster,  14  Pet. 

87  Ga.  28,  13  S.  E.  158,  12  L.  R.  A.  529.  122,  10  L.  ed.  382;  Hickory  Farm  Oil  Co.  v. 

Illinois. —  Barnes  v.  Suddard,  117  111.  237,  Buffalo,  etc.,   R.   Co.,   32   Fed.   22.     See   also 

4  N.  E.  477.     See  also  Hamsher  v.  Hamsher,  Seymour  v.  Slide,  etc.,  Gold  Mines,  153  U.  S. 

132  III.  273,  23  N.  E.  1123,  8  L.  R.  A.  556;  523,  14  S.  Ct.  847,  38  L.  ed.  807;   Fritts  v. 

Alexander  v.  Tolleston  Club,  110  111.  65.  Palmer,  132  U.  S.  282,  10  S.  Ct.  93,  33  L.  ed. 

Iowa. —  McKinley-Lanning  L.  &  T.   Co.  v.  317;    Cowell    v.    Colorado,  Springs    Co.,    100 

Gordon,  113  Iowa  481,  85  N.  W.  816;  Chicago,  U.  S.  55,  25  L.  ed.  547;   Chattanooga,  etc., 

etc.,  R.  Co.  V.  Lewis,  53  Iowa  101,  4  N.  W.  R.  'Co.  v.  Evans,  66  Fed.  809,   14  C.   C.   A. 

842.  116. 

Ea/nsas. —  Omnium    Invest.    Co.    v.    North  See    12    Cent.    Dig.    tit.    "  Corporations," 

American    Trust   Co.,    65   Kan.   50,    68   Pac.  §  2580. 

1089.  80.  Runyan  v.  Coster,  14  Pet.  (U.  S.)   122, 

Kentucky. —  Lathrop  v.  Commercial  Bank,  10  L.  ed.  382. 

8  Dana  114,  33  Am.  Dec.  481.  81.  Amei;,ican,    etc..     Christian    Union    v. 

Nebrasha. —  Carlow  v.  Aultman,  28  Nebr.  Yount,  101  U.  S.  352,  25  L.  ed.  888. 

672   44  N.  W.  873.    See  also  Hanlon  v.  Union  82.  Georgia. — -American  Mortg.  Co.  v.  Ten- 

Pac    R.    Co.,   40   Nebr.   52,   58   N.   W.   590;  nille,  87  Ga.  28,  13  S.  E.  158,   12  L.  R.  A. 

Myers  v.  McGavoek,  39  Nebr.  843,  58  N.  W.  529. 

522,  42  Am.  St.  Rep.  627.  Illinois. —  Barnes  v.  Suddard,  117  111.  237, 

Nevada. —  Whitman  Gold,  etc.,  Min.  Co.  v.  242,  7  N.  E.  477. 

Baker,  3  Nev.  386.  Iowa. —  McKinley-Lanning  L.  &  T.  Co.  v. 

New  York. —  Lancaster  v.  Amsterdam  Imp.  Gordon,  113  Iowa  481,  85  N.  W.  816. 

Co.,  140  N.  y.  576,  35  N.  E.  964,  24  L.  R.  A.  Kansas. —  Omnium    Invest.    Co.    v.    North 

322.                                                .  American   Trust   Co.,    65    Kan.    50,    68    Pac. 

Pennsylvania. — Leazure  v.  Hillegas,  7  Serg.  1089,  the  state  alone  can  insist  upon  a  for- 

&  R.  313.    See  also  Leasure  v.  Union  Mut.  feiture  denounced  by  statute. 

[11.  A,  2.  b] 
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e.  Analogy  Between  This  Doctrine  and  Rule  as  to  Holding  of  Land  by  Aliens. 

It  has  been  observed  that  the  right  of  a  foreign  corporation  to  take  and  hold 
land,  without  exphcit  license  from  the  state  within  whose  boundaries  such  land 
lies,  rests  on  the  same  footing  as  the  right  of  an  alien  so  to  take  and  hold  land. 
If  an  alien  attempts  to  acquire  and  hold  land,  his  estate  is  subject  to  forfeiture 
by  the  state ;  yet,  until  some  act  is  done  by  the  state  to  divest  the  title  out  of  tlie 
alien  and  vest  it  in  itself,  it  remains  in  the  alien,  who  may  convey  it  and  make  a 
good  title  to  a  purchaser.  In  other  words,  the  settled  doctrine  is  that  an  alien 
may  acquire  a  transmissible  title  which  is  not  divested  until  office  found.^ 

d,  Qualifleation  of  This  Rule.  It  has  been  held,  however,  that  the  doctrine 
above  stated  does  not  apply  where  no  title  has  ever  vested  in  the  corporation,  but 
it  is  seeking  to  acquire  title  —  that,  while  a  foreign  corporation,  acting  in  excess 
of  its  conferred  authority,  may  be  questioned  as  to  its  authority  only  by  the  state, 
yet  where,  in  an  action  by  a  foreign  corporation,  there  is  an  attempt  to  acquire 
title  to  property  vested  in  an  individual,  such  individual  may  deny  its  corporate 
capacity  as  a  defense  to  its  right  of  recovery.^ 

3.  Must  Have  Power  to  Acquire  and  Hold  Land  in  State  of  Creation.  Where 
the  foreign  corporation  cannot  take  and  hold  real  estate  under  the  same  circum- 
stances in  the  state  of  its  creation,  it  has  been  held  that  it  cannot  do  so  in  another 
state.^^     It  would  seem  that  this  is  merely  a  question  of  public  policy,  and  it  has 


Mississippi. —  Taylor  v.  Alliance  Trust  Co., 
71  Miss.  694,  15  So.  121. 

Nebraska. —  Myers  v.  McGavoek,  39  Nebr. 
843,  58  N.  W.  522,  42  Am.  St.  Rep.  627 
(title  to  land  acquired  by  a  foreign  railway 
company  in  the  face  of  a  prohibitory  stat- 
ute valid  as  against  everyone  but  the  state)  ; 
Carlow  V.  Aultman,  28  Nebr.  672,  44  N.  W. 
873. 

New  York. — ■  Lancaster  «.  Amsterdam  Imp. 
Co.,  140  N.  Y.  576,  35  N.  E.  964,  24  L.  R.  A. 
322  [reversing  72  Hun  18,  25  N.  Y.  Suppl. 
309],  power  cannot  be  questioned  by  a  party 
dealing  with  the  foreign  corporation  on  the 
ground  that  such  dealing  is  an  excess  of  the 
powers  granted  to  it  by  the  laws  under  which 
it  is  incorporated. 

Tewas. —  Schwab  Clothing  Co.  v.  Claunch, 
(Civ.  App.  1895)  29  S.  W.  922;  Galveston 
Land,  etc.,  Co.  v.  Perkins,  (Civ.  App.  1894) 
26  S.  W.  256,  question  cannot  be  raised 
in  an  action  of  trespass  to  try  title  brought 
by  a  foreign  corporation  where  it  has  the 
capacity  to  hold  laud,  and  defendant  has 
no  connection  with  the  person  by  whom  such 
land  is  conveyed  to  it. 

United  States.- — Runyan  v.  Coster,  14  Pet. 
122,  10  L.  ed.  382.  See  also  Seymour  v. 
Slide,  etc..  Gold  Mines,  153  U.  S.  523,  14 
S.  Ct.  847,  38  L.  ed.  807  (the  state  is  the 
one  to- challenge  the  act;  it  does  not  lie  in 
the  mouth  of  the  agent  of  the  corporation 
to  raise  the  question)  ;  Hickory  Farm  Oil 
Co.  V.  Buffalo,  etc.,  R.  Co.,  32  Fed.  22. 

See  12  Cent.  Dig.  tit.  "Corporations," 
§  2580. 

Domestic  corporations. —  This  is  the  well- 
known  doctrine  which  is  applied  in  cases 
where  the  power  of  domestic  corporations  to 
purchase,  hold,  and  transmit  land  has  been 
challenged.  Alexander  v.  Tolleston  Club,  110 
HI.  65;  Hough  V.  Cook  County  Land  Co.,  73 
111.  23,  24  Am.  Rep.  230;  Baker  v.  Neff,  73 
Ind.  68;  Hayword  t'.  Davidson,  41  Ind.  212; 
[II.  A,  2,  e] 


Leazure  v.  Hillegas,  7  Serg  &  R.  (Pa.)  313; 
St.  Louis  Union  Nat.  Bank  v.  Matthews,  98 
U.  S.  621,  25  L.  ed.  188.  See  Coepokations, 
10  Cyc.  1133. 

83.  See  Fairfax  v.  Hunter,  7  Cranch  (U.  S.) 
603,  3  L.  ed.  453,  where  this  doctrine  is 
fully  expounded.  And  compare  Leazure  v. 
Hillegas,  7  Serg.  &  R.  (Pa.)  313,  where  the 
court  points  out  the  analogy  between  this 
doctrine,  so  far  as  it  relates  to  alien  indi- 
viduals, and  the  same  doctrine  so  far  as  it 
relates  to'  alien  or  foreign  corporations.  It 
should  be  added  that  such  interventions  by 
the  state  are  almost  unknown  in  this  coun- 
try. The  only  one  which  the  writer  recalls 
was  Com.  v.  New  York,  etc.,  R.  Co.,  114  Pa. 
St.  340,  7  Atl.  756.  But  on  a  subsequent 
appeal  in  the  same  case  this  decision  was  re- 
considered and  overruled.  Com.  v.  New  York, 
etc.,  R.  Co.,  132  Pa.  St.  591,  19  Atl.  291,  7 
L.  R.  A.  634.  See  also  Aliens,  2  Cyc. 
90. 

84.  Myatt  r.  Ponea  City  Land,  etc.,  Co.,  14 
Okla.   189,  78  Pac.  185. 

Contra. — Omnium  Invest.  Co.  v.  North  Amer- 
ican Trust  Co.,  65  Kan.  50,  68  Pac.  1089, 
holding  that  where  the  agent  of  a  foreign 
corporation  wrongfully  took  title  to  real  es- 
tate in  his  own  name  and  conveyed  the  same 
without  consideration  to  another,  with  knowl- 
edge of  the  wrong,  the  corporation  could 
sue  to  compel  the  grantee  to  convey  to  it, 
notwithstanding  a  statute  incapacitating  the 
corporation  to  hold  land  and  providing  for 
forfeiture  in  proceedings  by  the  state  and 
distribution  of  the  proceeds  to  the  persons 
entitled. 

85.  Starkweather  v.  American  Bible  Soc, 
72  111.  50,  22  Am.  Rep.  133;  Boyce  v.  St. 
Louis,  29  Barb.  (N.  Y.)  650;  Talmadge  v. 
North  American  Coal,  etc.,  Co.,  3  Head 
(Tenn.)  337.  See  also  Thompson  v.  Waters, 
25  Mich.  214,  12  Am.  Rep.  243.  And  see 
supra,  I,  C,  4,  c. 
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"been  so  treated ;  ^^  bnt  in  a  recent  Oklahoma  case  it  was  held,  aside  from  any  ques- 
tion of  policy,  that  a  corporation  seeking  to  invoke  the  doctrine  of  comity  mnst 
be  possessed,  not  only  of  existence,  but  also  of  some  right  or  power  in  the  state 
of  its  creation,  and  therefore  that  a  corporation  created  in  Kansas  for  the  sole 
purpose  of  acquiring,  owning,  and  dealing  with  real  estate  in  Oklahoma  could 
not  acquire  and  hold  land  in  Oklahoma."  Other  cases  are  apparently  to  the 
contrary.*^ 

4.  Decisions  Considering  the  Question  as  One  of  Public  Policy  ^ — a.  General 
Affirmation  of  the  Power.  Where  the  question  of  the  power  of  foreign  corpora- 
tions to  acquire,  hold,  and  transmit  land  has  been  considered  by  the  state  courts 
on  the  footing  of  public  policy,  their  answers  have  generally  been  in  affirmation 
of  the  power.  Most  of  the  courts,  in  the  absence  of  express  restriction,  have 
found  nothing  in  the  public  policy  of  their  states  opposed  to  the  conclusion  that 
a  corporation,  empowered  by  its  charter  to  own  real  estate  for  a  particular  pur- 
pose, may  purchase  and  hold  such  real  estate  within  the  state  of  the  forum.^' 
Contrary  to  a  decision  in  Illinois  hereafter  referred  to,""  other  courts  concede  the 
power  of  foreign  corporations  to  liold  lands  in  the  state  of  the  forum,  or  in  a 
state  other  than  that  of  their  creation,  even  where  such  corporations  are  organized 
for  the  purpose  of  dealing  in  land,  and  are  known  as  "  land  companies."  '^  But 
a  disposition  may  be  discovered  in  recent  legislation  to  exclude  from  the  privilege 
of  holding  land  foreign  corporations  organized  for  the  mere  purpose  of  speculating 
in  land."^ 

b.  Notable  Exception  in  Illinois.     To  the  above  statement  a  notable  exception 


86.  See  infra,  II,  A,  4. 

87.  Myatt  v.  Ponca  City  Land,  etc.,  Co.,  14 
Okla.  189,  78  Pac.  185. 

88.  See  Missouri  Lead  Min.,  etc.,  Co.  v. 
Eeinhard,  114  Mo.  218,  21  S.  W.  488,  35 
Am.  St.  Rep.  746 ;  Lancaster  ».  Amsterdam 
Imp.  Co.,  140  N.  Y.  576,  35  N.  E.  964,  24 
L.  R.  A.  322;  Newburg  Petroleum  Co.  v. 
Weare,  27  Ohio  St.  343 ;  Hanna  v.  Interna- 
tional Petroleum  Co.,  23  Ohio  St.  622;  Cin- 
cinnati Second  Nat.  Bank  v.  Lovell,  2  Cine. 
Super.  Ct.  397;  Cowell  v.  Colorado  Springs 
Co.,  100  U.  S.  55,  25  L.  ed.  547 ;  New  Hamp- 
shire Land  Co.  t.  Tilton,  19  Fed.  73.  And 
see  infra,  II,  A,  4,  a. 

89.  Georgia. —  Charleston,  etc.,  R.  Co.  v. 
Hughes,  105  Ga.  1,  30  S.  E.  972,  70  Am.  St. 
Rep.  17,  right  to  acquire  title  by  purchase 
conceded,  although  it  could  not  be  acquired 
under  the  power  of  eminent  domain. 

Kentucky. —  Lathrop  v.  Commercial  Bank, 
8  Dana  114,  33  Am.  Dec.  481. 

Michigan. —  Thompson  v.  Waters,  25  Mich. 
214,   12  Am.  Rep.  243. 

Mississippi. —  Taylor  r.  Alliance  Trust  Co., 
71  Miss.  694^  15  So.  121. 

Missouri. —  Missouri  Lead  Min.,  etc.,  Co.  v. 
Eeinhard,  114  Mo.  218,  21  S.  W.  488,  35 
Am.   St.  Rep.   746,  mining  lands. 

Nebraska. —  Carlow  v.  Aultman,  28  Nebr. 
672,  44  N.  W.  873. 

Nevada. —  Whitman  Gold,  etc.,  Min.  Co.  v. 
Baker,  3  Nev.  386,  mining  lands. 

New  Hampshire. —  Lumbard  v.  Aldrich,  8 
N.  H.  31,  28  Am.  Dec.  381. 

New  York. —  Bard  ('.  Poole,   12  N.  Y.  495. 

North  Carolina. —  Barcello  v.  Hapgood,  118 
N.  C.  712,  24  S.  E.  124,  corporation  formed 
for  the  purpose  of  mining  and  milling  gold 
and  other   minerals. 


Vermont. —  State  v.  Boston,  etc.,  R.  Co.,  25 
Vt.  433. 

United  States. —  Hards  v.  Connecticut  Mut. 
L.  Ins.  Co.,  11  Fed.  Caa.  No.  6,055,  8  Biss. 
234  (insurance  company  investing  assets  in 
mortgages)  ;  New  York  Dry  Dock  v.  Hicks,  18 
Fed.  Cas.  No.  10,204,  5  McLean  HI. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2576  et  seq.;  and  supra,  II,  A,  1. 

In  Canada  it  seems  that  foreign  corpora- 
tions cannot  acquire  or  hold  land  in  the  ab- 
sence of  express  legislative  authority.  Young 
V.  Milne,  28  N.  Brunsw.  186;  Chaudigre  Coal 
Min.  Co.  V.  Desbarats,  13  L.  C.  Jur.  182,  15 
L.  C.  Jur.  44,  4  Rev.  L6g.  645,  17  L.  C.  Jur. 
275.  Compare  Ex  p.  New  Vancouver  Coal 
Min.,  etc.,  Co.,  9  Brit.  Col.  571  {reversing  2 
Brit.  Col.  8]. 

90.  Carroll  v.  East  St.  Louis,  67  111.  568, 
16  Am.  Rep.  632.    See  infra,  II,  A,  4,  b. 

91.  Lancaster  v.  Amsterdam  Imp.  Co.,  140 
N.  Y.  576,  35  N.  E.  964,  24  L.  R.  A.  322 
[reversing  72  Hun  18,  25  N.  Y.  Suppl.  309] 
(not  prevented  by  the  statutes  or  public  pol- 
icy of  the  state  of  New  York  from  transact- 
ing business  in  that  state)  ;  New  Hampshire 
Land  Co.  v.  Tilton,  19  Fed.  73. 

92.  Thus  the  statute  of  the  state  of  Wash- 
ington was  amended  by  the  legislature  of 
that  state  in  1889  so  as  to  add  the  provision 
that  no  foreign  corporation  hereafter  organ- 
ized for  the  purpose  of  dealing  in  real  estate, 
by  buying  and  selling  tjie  same  as  a,  part  of 
its  business,  shall  be  permitted  to  transact 
said  business  in  this  state.  Wash.  Laws 
(1889-1890),  c.  9,  §  1,  amending  Wash  Code, 
§  2479.  This  does  not  apply  to  a  foreign 
corporation  organized  be'fore  the  passage  of 
the  act.  Realty  Co.  v.  Appolonio,  5  Wash. 
437,  32  Pac.  219. 

[II,  A,  4.  b] 
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•was  made  in  the  state  of  Illinois  in  the  year  1873,  under  peculiar  political  condi- 
tions,''  the  supreme  court  of  that  state  holding  that  a  title  to  land  in  the  state  of 
Illinois  acquired  from  a  foreign  corporation  known  as  a  "land  company,"  was  of 
no  validity,  and  would  not  support  ejectment.'*  This  was  followed  by  another 
decision  of  the  same  court  holding  that  a  corporation  of  another  state  appointed 
to  act  as  trustee  under  the  will  of  a  deceased  citizen  of  that  state  could  not  hold 
the  real  estate  of  the  testator  situated  in  Illinois.'^  But  the  same  court  held  in  a. 
later  case  that  an  educational  institution  incorporated  in  Wisconsin,  and  author- 
ized to  hold  real  estate,  was  competent  to  take  a  devise  of  real  estate  situated  in. 
Illinois.  The  court  regarded  the  question  as  one  to  be  decided  in  accordance' 
with  the  public  policy  of  the  state  as  made  manifest  by  its  legislation,  and  then, 
by  examination  of  numerous  acts  of  the  legislature,  concluded  that  the  legis- 
lation of  the  state  was  not  adverse  to  corporations  organized  for  educational  pur- 
poses, but  on  the  contrary,  gave  them  a  hospitable  reception  and  placed  them, 
upon  an  equal  footing  with  domestic  corporations.'* 

5.  Power  Limited  by  Charter  or  Governing  Statute  of  Corporation  —  a.  In, 
General.  All  the  preceding  cases  either  state  in  terms  or  proceed  upon  the. 
assumption  that  a  corporation  has  no  power  to  acquire,  hold,  or  convey  lands 
situated  in  another  state,  unless  the  power  is,  either  in  express  terms  or  by  neces- 
sary implication,  conferred  on  it  by  its  own  charter  or  governing  statute.  In  all 
these  cases  two  sources  of  power  are  to  be  considered :  (1)  The  charter  or  govern- 
ing statute  of  the  foreign  corporation ;  and  (2)  the  restrictions  imposed  by  the 
local  law.  If  the  first  source  of  power  fails,  the  other  need  not  be  considered,, 
but  there  is  an  end  of  the  question." 

b.  Construetion  Aeeording  to  Lex  Rel  Sitae.  Applying  the  well-known  prin- 
ciple that  a  statute  or  other  instrument  relating  to  the  title  to  land  is  construed 
according  to  the  law  of  the  siius,  it  has  been  held  that  when  the.  question  arises 
whether  a  foreign  corporation  has  the  power  to  acquire  real  estate,  the  decision  of 
the  highest  court  of  the  state  in  which  the  foreign  corporation  exists  will  not  be 
conclusive  as  to  its  power  under  its  charter,  but  it  will  be  for  the  courts  of  the  state 
in  which  the  land  is  situated  to  construe  the  charter  and  to  determine  whether,, 
under  it,  such  a  power  exists ;  in  which  case  a  holding  of  the  highest  court  of  the' 
state  creating  the  corporation,  in  affirmation  of  the  power,  will  be  persuasive^ 
authority  merely.'^ 

93.  These    conditions    are    described   in    6       Bible  See,  72  111.  50,  22  Am.  Rep.  133;  Met- 
Thompson  Corp.  §  7914.  ropolitan  Bank  v.  Godfrey,  23  111.  579;  Frye- 

94.  Carroll  v.  East  St.  Louis,  67  111.  568,       v.  State  Bank,   10  111.  332. 

16   Am.   Rep.    632,    Scott   and   Sheldon,   JJ.,  Michigan. —  Diamond  Match   Co.   v.   Regis- 
dissenting,  ter  of  Deeds,  51  Mich.   145,   16  N.  W.  314; 

95.  U.  S.  Trust  Co.  v.  Lee,  73  111.  142,  24  Thompson  v.  Waters,  25  Mich.  214,   12  Am. 
Am.  Rep.  236,  McAllister  and  Sheldon,  JJ.,  Rep.  243. 

dissenting.  Missouri. —  Union  Nat.  Bank  v.  State  Nat. 

96.  Santa  Clara  Female  Academy  v.  Sul-       Bank,  155  Mo.  95,  55  S.  W.  989,  78  Am.  St. 
livan,  116  111.  375,  6  N.  E.  183,  56  Am.  Rep.      Rep.   560. 

776   [distinguishing  U.  S.  Trust  Co.  v.  Lee,  New  York. —  Boyce  v.  St.  Louis,  29  Barb. 

73  111.   142,  24  Am.  Rep.  236;   Starkweather  650. 

V.  American  Bible   Soc,   72  111.   50,  22  Am.  Pennsylvania.  —  See     Kentucky     Bank    v. 

Rep.   133;   Carroll  v.  East  St.  Louis,  67  111.  Schuylkill  Bank,   1  Pars.  Eq.   Cas.   180. 

568,  16  Am.  Rep.  632].     Later  decisions,  in-  Tennessee. —  Talmadge  v.   North  American; 

fluenced  by  an  act  of  the  legislature  of  that  Coal,  etc.,  Co.,  3  Head  337. 

state  (111.  Rev.  St.   (1874)  c.  32,  §  26),  place  Canada.— Yovrng  v.  Milne,  28  N.  Brunsw.. 

foreign  corporations  on  the  same  footing  as  186. 

domestic    corporations    with    respect    to    the  See  also  supra,  I,  B,  6. 
power  to  take  and  hold  real  estate,  and  ac-  Powers  of  corporations  generally  as  to  own- 
cord  to  them  the  power  to  hold  so  much  as  ership  of  land  see  Coepobations,  10  Cyc.  1122. 
may  be  necessary  for  the  transaction  of  their  et  seq. 

business  within   the   state.     Barnes   v.   Sud-  Questioning  power  collaterally  see  Coepo- 

dard,  117  111.  237,  7  N.  E.  477 ;   Stevens  v.  bations,  10  Cyc.  1133  et  seq. 

Pratt,  101  111.  206.  98.  Boyce  v.  St.  Louis,  29  Barb.    (N.  Y.) 

97.  Illinois. —  Starkweather     v.     American  650.    See  also  Union  Nat.  Bank  v.  State  Nat. 

[II.  A,  4,  b] 
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e.  Presumption.  "WTien  the  question  arises  as  to  whether  a  foreign  corpora- 
i:ion  has  power  under  its  charter  or  governing  statute  to  take  and  hold  lands,  it 
will  be  presumed  that  the  power  exists  in  the  absence  of  proof  to  the  contrary,'' 
unless  the  nature  and  purposes  of  the  corporation  are  such  that  it  would  not 
ordinarily  have  such  power.* 

6.  Power  to  Take  and  Hold  Land  by  Devise  —  a.  Sueh  Power  Generally 
AfQpmed.  The  power  of  a  foreign  corporation  to,  take  and  hold  land  by  devise, 
«nd  generally  the  validity  of  a  devise  of  land  to  a  foreign  corporation,  is  governed 
by  the  foregoing  principles.  According  to  the  prevailing  American  doctrine,  in 
the  absence  of  local  legislation  to  the  contrary,  of  which  legislation  there  are  few 
traces,  a  testator  may  devise  lands  situated  in  one  state  to  a  corporation  existing 
in  another  state.^ 

b.  Exceptions  to  the  Rule.  But  a  foreign  corporation  cannot  take  by  devise 
contrary  to  the  statute  of  wills  of  the  domestic  state,^  or  contrary  to  the  legisla- 
tion Or  public  policy  of  such  state  prohibiting  such  corporations  from  taking  or 
holding  land,  or  legislation  imposing  conditions  which  are  not  complied  with.* 
Nor  will  a  devise  to  a  foreign  corporation  be  good  where  it  has  no  power,  under 
its  charter  or  governing  statute,  to  take  such  a  devise  in  the  state  of  its  creation.' 

e.  Etfeet  of  Statute  of  Wills  of  Foreign  State.  In  some  of  the  cases  it  has 
been  held  that  the  statute  of  wills  of  the  state  of  a  corporation's  domicile  prohibit- 
ing devises  to  corporations  does  not  operate  outside  of  the  state  so  as  to  incapaci- 
tate the  corporation  from  taking  by  devise  in  another  state,  where  it  has  power 
under  its  charter  to  take  and  hold  land,  and  the  statute  of  wills  of  such  other  state 
allows  devises  to  corporations.^     Other  cases  are  to  the  contrary.'' 

d.  Effect  of  Want  of  Power,  and  the  Doctrine  of  Equitable  Conversion.  If, 
by  reason  of  a  want  of  power  in  its  charter  or  governing  statute,  or  by  reason  of 
a  prohibition  in  the  local  law,  the  foreign  corporation  has  no  power  to  take  a 
■devise  of  lands,  the  title  does  not  vest  at  all  in  the  corporation ;  nor  can  a  court 


Bank,  155  Mo.  95,  55  S.  W.  989,  78  Am.  St. 
Eep.  560;  White  v.  Howard,  46  N.  Y.  144. 

99.  Alward  v.  Holmes,  10  Abb.  N.  Cas. 
(N.  Y.)  96;  Tarpey  v.  Deseret  Salt  Co.,  5 
TItah  494,  17  Pac.  631.  And  see  supra, 
I,  B,  6,  e.  To  the  contrary  see  Young  v'. 
Milne,  28  N.  Brunsw.  186. 

1.  See  Frye  v.  State  Bank,  10  111.  332, 
335. 

2.  Connecticut. —  White  v.  Howard,  38 
Conn.  342. 

Illinois. —  Pennsylvania  L.  Ins.,  etc.,  Co.  v. 
Bauerle,  143  111.  459,  33  N.  E.  166;  Santa 
Clara  Female  Academy  v.  Sullivan,  116  111. 
375,  6  N.  E.  183,  56  Am.  Rep.  776. 

Kentucky/. —  Lathrop  v.  Commercial  Bank, 
8  Dana  114,  128,  33  Am.  Dec.  481. 

Ohio. —  American  Bible  ^oc.  v.  Marshall, 
15  Ohio  St.  537. 

Pennsylvania. — 'Thompson  v.  Swoope,  24 
Pa.  St.  474.  Compare  Frazier  v.  St.  Luke's 
Church,  10  Pa.  Co.  Ct.  53. 

West  Virginia. —  University  v.  Tucker,  31 
W.  Va.  621,  8  S.  E.  410;  Wilson  v.  Perry, 
29  W.  Va.  169,  1  S.  E.  302. 

United  States. —  See  American,  etc..  Chris- 
tian Union  v.  Yount,  101  U.  S.  352,  25  L.  ed. 

'S88 

3*  White  V.  Howard,  46  N.  Y.  144;  Fraser 
V.  McNaughton,  58  Hun  (N.  Y.)  30,  11  N.  Y. 
Suppl.  384  [reversed  on  other  grounds  in  124 
N  Y  479,  26  N.  E.  1034] ;  Draper  v.  Har- 
vard College,  57  How.  Pr.   (N.  Y.)  269. 

4.  Pennsylvania  L.  Ins.,  etc.,  Co.  v.  Bauerle, 


143  111.  459,  33  N.  E.  166 ;  Kerr  v.  Dougherty, 
79  N.  Y.  327;  Levy  v.  Levy,  33  N.  Y.  97; 
Frazier  v.  St.  Luke's  Church,  10  Pa.  Co.  Ct. 
53. 

5.  Connecticut. —  White  v.  Howard,  38 
Conn.   342. 

Illinois. —  Starkweather  v.  American  Bible 
Soc,  72  111.  50,  22  Am.  Eep.   133. 

New  York. —  Boyce  v.  St.  Louis,  29  Barb. 
650. 

Ohio. —  American  Bible  Soc.  v.  Marshall, 
15  Ohio  St.  537. 

Texas. —  House  of  Mercy  v.  Davidson,  90 
Tex.  529,  39  S.  W.  924. 

See  supra,  I,  B,  6;  II,  A,  5. 

Effect  of  foreign  statute  of  wills  see  infra, 
II,  A,  6,  c. 

General  power  to  acquire  real  estate,  con- 
ferred upon  a  corporation  by  its  charter, 
is  broad  enough  to  enable  it  to  take  by  de- 
vise. Santa  Clara  Female  Academy  v.  Sul- 
livan, 116  111.  375,  6  N.  E.  183,  56  Am.  Rep. 
776.  Express  authority  to  take  by  "  devise  " 
is  not  necessary;  power  to  hold  and  purchase 
is  sufficient.  American  Bible  Soc.  <v.  Mar- 
shall, 15  Ohio  St.  537. 

Power  of  corporations  generally  to  take  by 
devise  see  Corpoeations,  10  Cyc.  1127. 

6.  White  V.  Howard,  38  Conn.  342 ;  Ameri- 
can Bible  Soc.  v.  Marshall,  15  Ohio  St.  537; 
Thompson  v.  Swoope,  24  Pa.  St.  474.  See 
also  Crum  v.  Bliss,  47  Conn.  592. 

7.  Starkweather  v.  American  Bible  Soc, 
72  111.  50,  22  Am.  Rep.  133.    See  also  House 

[II,  A,  6.  d] 
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of  equity  so  apply  the  doctrine  of  eqiiitable  conversion  as  to  convert  the  land 
devised  to  it  into  money  and  turn  over  to  the  foreign  corporation  sucli  money ;. 
but  the  land  will  descend  to  the  heirs  of  the  testator  according  to  the  law  of  the 
state  in  which  it  is  situated.*  Where,  however,  a  will  so  dii'ects  or  authorizes  a. 
sale  of  real  estate  by  the  executor  as  to  create  an  equitable  conversion  of  the 
same  into  personalty  and  gives  the  proceeds  to  a  foreign  corporation,  it  is  a 
bequest  of  personalty  and  valid,  notwithstanding  the  corporation  cannot  take  by 
devise.^ 

7.  Power  to  Take  and  Foreclose  Mortgages.  The  power  to  take  mortgagee 
of  real  estate  as  a  security  for  debts  due  and  to  foreclose  the  same  is  generally 
conceded  by  the  American  courts  to  corporations  created  under  tlie  laws  of  other 
states.'"  This  power  has  been  conceded  to  corporations  created  under  the  laws  of 
other  states  with  the  power,  under  their  charters,  to  loan  money  on  mortgages  '^ 
to  foreign  corporations  having  demands  against  domestic  citizens  upon  whicli 
actions  can  be  maintained  in  the  domestic  forum ;  ^  and  to  foreign  corporations 
taking  such  mortgages  by  way  of  additional  security  for  debts  lawfull}--  con- 
tracted within  the  domestic  jurisdiction,  although  their  charter  may  not  have 
authorized  the  taking  of  such  security  upon  an  original  investment.'^  And  it  has 
been  held  that  the  mortgagor  is  estopped  from  setting  up  a  want  of  power  in  the 
foreign  corporation  to  invest  its  money  upon  mortgages  in  the  domestic  jurisdic- 


of  Mercy  v.  Davidson,  90  Tex.  529,  39  S.  W. 
924. 

8.  Starkweather  v.  American  Bible  Soc, 
72  111.  50,  22  Am.  Eep.  133;  White  v.  How- 
ard, 46  N.  Y.  144;  Draper  v.  Harvard  Col- 
lege, 57  How.  Pr.  (N.  Y.)  269;  House  of 
Mercy  ■;;.  Davidson,  90  Tex.  529,  39  S.  W. 
924.  But  see  Frazier  v.  St.  Luke's  Chui^h, 
10  Pa.  Co.  Ct.  53. 

9.  Methodist  Episcopal  Church  Extension 
V.  Smith,  56  Md.  362 ;  Eraser  v.  United  Presb 
Church,  124  N.  Y.  479,  26  N.  E.  1034  [re 
versing  58  Hun  30,  11  N.  Y.  Suppl.  384], 
Draper    v.    Harvard    College,    57    How.    Pr 

(N.  Y.)  269.    See  infra,,  II,  C,  2;  and  CoBPO- 
BATioNS,  10  Cyc.  1130. 

10.  AUxhama. —  Christian  u.  American 
Freehold  Land,  etc.,  Co.,  89  Ala.  198,  7  So. 
427. 

Illinois. —  Commercial  Union  Assur.  Co.  v. 
Scammon,  102  111.  46;  Stevens  t;.  Pratt,  101 
111.  206. 

Indiana. —  Pancoast  v.  Travelers  Ins.  Co., 
79  Ind.  172.  See  also  Elston  v.  Piggott,  94 
Ind.  14. 

Kentucky. —  Lathrop  v.  Commercial  Bank, 
8  Dana  114,  33  Am.  Dec.  481. 

Louisiana. —  Frazier  v.  Wilcox,  4  Bob.  517. 

Massachusetts. —  American  Mut.  L.  Ins.  Co. 
V.  Owen,  15  Gray  491. 

Minnesota. —  Lebanon  Sav.  Bank  v.  HoUen- 
beck,  29  Minn.  322,  13  N.  W.  145. 

Mississippi. —  Williams  v.  Creswell,  51 
Miss.  817. 

afissowri.— Ferguson  v.  Soden,  111  Mo.  208, 
19  S.  W.  727,  33  Am.  St.  Rep.  512;  Long  v. 
Long,  79  Mo.  644;  Connecticut  Mut.  L.  Ins. 
Co.  V.  Albert,  39  Mo.  181. 

Nebraska. —  CarloW  v.  Aultman,  28  Nebr. 
672,  44  N.  W.  873. 

New  Jersey.— National  Trust  Co.  v.  Mur- 
phy, 30  N.  J.  Eq.  408. 

New  York. — ^Bard  v.  Poole,  12  N.  Y.  495; 
Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  370. 
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Pennsylvania. —  Leasure  v.  Union  Mut.  L.. 
Ins.  Co.,  91  Pa.  St.  491. 

Tennessee. —  Pioneer  Sav.,  etc.,  Co.  v.  Can- 
non, 96  Tenn.  599,  36  S.  W.  386^  54  Am.  St. 
Rep.  858,  33  L.  R.  A.  112. 

Wisconsin. —  Charter  Oak  L.  Ins.  Co.  v^ 
Sawyer,  44  Wis.  387. 

United  States. —  Farmers'  L.  &  T.  Co.  v. 
McKinney,  8  Fed.  Cas.  No.  4,667,  6  McLean. 
1.  See  also  Caesar  v.  Cappell,  83  Fed.  403; 
Hards  v.  Connecticut  Mut.  L.  Ins.  Co.,  11 
Fed.  Cas.  No.  6,055,  8  Biss.  234;  New  York 
Dry  Dock  v.  Hicks,  18  Fed.  Cas.  No.  10,204,. 
5  McLean  111. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2582. 

So  in  Canada. —  Birkbeck  Invest.  Security, 
etc.,  Co.  V.  Brabant,  8  Quebec  Q.  B.  311,, 
Province  of  Quebec. 

11.  Farmers'  L.  &  T.  Co.  v.  McKinney,  8 
Fed.  Cas.  No.  4,667,  6  McLean  1.  A  foreign 
"  mortgage  company,"  created  for  the  sole 
business  of  lending  money  on  mortgages,  might . 
lend  its  money  in  Illinois  on  mortgages, 
though  the  laws  of  Illinois  did  not  provide 
for  the  formation  of  such  companies.  Nor 
was  this  conclusion  changed  by  the  language- 
of  the  incorporation  law  of  that  state  of 
1872,    that    "  corporations    may    be    formed,. 

.  .  .  for  any  lawful  purpose,  except  bank- 
ing, insurance,  real  estate  brokerage,  the  op- 
eration of  railroads,  and  the  business  of  loan- 
ing money."  This  statute  refers  only  to  the 
formation  of  domestic  corporations,  and  was 
held  not  to  indicate  a,  policy  on  the  part  of 
the  legislature  to  exclude  foreign  corpora- 
tions from  the  state  which  were  organized 
for  the  prosecution  of  business  for  which 
domestic  corporations  could  not  be  permitted^ 
Stevens  v.  Pratt,  101  111.  206. 

12.  American  Mut.  L.  Ins.  Co.  v.  Owen,  15 
Gray  (Mass.)  491. 

13.  National  Trust  Co.  v.  Murphy,  30  N.  J.. 
Eq.   408. 
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tion ; "  and,  what  is  equivalent  to  tlie  last  holding,  that  only  the  state  can  set  up 
such  a  want  of  power.'^  Of  course  a  state  may  prohibit  a  foreign  corporation 
from  talking  and  foreclosing  mortgages  on  land  within  its  limits,  or  impose  condi- 
tions precedent  to  its  right  to  do  so ;  '^  and  the  power  of  foreign  corporations  in 
this  as  in  other  respects  is  limited  by  their  charter  or  governing  statute."  In 
most  states,  liowever,  one  who  borrows  money  from  a  foreign  corporation,  or 
otherwise  incurs  a  debt  to  it,  and  gives  a  mortgage  as  security,  cannot  defend  a 
suit  to  foreclose  on  the  ground  that  tlie  transaction  was  ultra  vires}^ 

8.  PowEB  TO  Take  Lease  or  License.  A  foreign  corporation  has  the  same 
power  and  right  as  a  domestic  corporation  to  take  a  lease  of  land,''  or  a  license 
with  respect  to  land,^  subject  to  limitations  in  its  charter  or  governing  statute,^' 
and  provided  the  transaction  is  not  in  violation  of  the  statutes  or  public  policy  of 
the  domestic  state.^^  ( 

9.  Constitutional  and  Statutory  Restriction  or  Prohibition.  Statutes  have 
been  enacted  in  some  of  the  states  restraining  or  prohibiting  the  power  of  corpo- 
rations to  hold  land  within  such  states.  Other  statutes  impose  conditions  upon, 
the  right  of  foreign  corporations  to  hold  property  or  to  do  business  in  the  state.^ 
Some  of  these  statutes  which  have  received  judicial  exposition  are  referred  to  in 
the  note  below.'^  Where  a  statute  prohibits  a  foreign  corporation  from  acquiring 
and  holding  land,  it  will  not  be  permitted  to  circumvent  and  evade  the  statute  by 


14.  Pancoast  v.  Travelers  Ins.  Co.,  79  Ind. 
172. 

15.  Carlow  v.  Aultman,  28  Nebr.  672,  44 
N.  W.  873.  See  to  the  same  effect  St.  Louis 
Union  Nat.  Bank  v.  Matthews,  98  U,  S. 
621,  25  L.  ed.  188. 

Validating  prior  mortgages. —  A  statute 
validating  mortgages  previously  taken  by  a 
foreign  corporation  is  not  in  conflict  with  the 
clause  of  the  constitution  of  the  United  States 
forbidding  a  state  to  deprive  any  person  of 
property  without  due  process  of  law.  Gross  v. 
U.  S.  Mortgage  Co.,  108  U.  S.  477,  2  S.  Ct. 
940,  27  L.  ed.  795.     See  infra,  IV,  I. 

16.  See  supra,  II,  A,  9 ;  and  infra,  III,  IV. 
What  transactions  are  within  the  statutes 

see  infra,  III,  E  et  seq. 

Effect  of  non-compliance  with  statutes  see 
irifra,  IV. 

17.  Frye  v.  State  Bank,  10  111.  332;  Cur- 
tis V.  Hutchinson,  1  Ohio  Dec.  (Eeprint)  471, 
10  West.  L.  J.   134. 

Power  of  corporations  generally  see  Coepo- 
BATIONS,  10  Cyc.   1127. 

18.  Pancoast  v.  Travelers  Ins.  Co.,  79  Ind. 
172;  Silver  Lake  Bank  v.  North,  4  Johns. 
Ch.  (N.  Y.)  370;  St.  Louis  Union  Nat.  Bank 
V.  Matthews,  98  U.  S.  621,  25  L.  ed.  188.  See 
also  supra,  I,  B,  6,  d,   (n). 

19.  New  Jersey. — Stewart  v.  Lehigh  Valley 
R.  Co.,  38  N.  J.  L.  505  (holding  that  under 
a  statute  authorizing  a  domestic  canal  com- 
pany to  lease  to  "  any  person  or  persons,  or 
corporation,"  the  lease  could  be  made  to  a 
foreign  corporation  which  had  been  recog- 
nized by  the  legislature  and  which  had  a 
preexisting  capacity  to  accept  the  lease)  ; 
Black  V.  Delaware,  etc..  Canal  Co.,  22  N.  J. 
Eq.   130. 

Ohio. —  Newburg  Petroleum  Co.  v.  Weare, 
27  Ohio  St.  343,  oil-land  lease. 

Pennsylvania. —  Grant  V.  Henry  Clay  Coal 
Co.,  80  Pa.  St.  208  (lease  of  coal-mines)  ; 
Baltimore,    etc..    Steamboat    Co.    v.    McCut- 


cheon,  13  Pa.  St.  13  (lease  of  office  in  which 
to   transact   business). 

United  States. —  Blodgett  i>.  Lanyan  Zinc 
Co.,  120  Fed.  893,  58  C.  C.  A.  79;  Northern 
Transp.  Co.  v.  Chicago,  18  Fed.  Cas.  No. 
10,324,  7  Biss.  45  [affirmed  in  99  U.  S.  635, 
25  L.  ed.  336],  lease  of  premises  by  transpor- 
tation company  for  purposes  of  its  business. 

Canada. —  Canadian  Pac.  R.  Co.  v.  West- 
ern Union  Tel.  Co.,  17  Can.  Sup.  Ct.  151, 
sustaining,  on  the  ground  of  comity,  a  con- 
tract by  which  a  Canadian  railroad  company 
leased  to  a  New  York  telegraph  company  the 
exclusive  right  for  ninety-nine  years  to  con- 
struct and  operate  a  line  of  telegraph  over 
its  road.     Gwynne,  J.,  dissented. 

20.  See  Hastings  v.  Anacortes  Packing  Co,, 
29  Wash.  224,  69  Pac.  776,  holding  that  a 
license  to  fish  in  the  waters  of  the  state,  and 
to  locate  and  occupy  a  fishing  site,  does  not 
constitute  ownership  of  land,  within  Const, 
art.  2,  §  33,  forbidding  the  acquisition  of 
lands   in  the   state  by  foreign  corporations. 

21.  See  the  cases  cited  in  the  preceding 
note ;  and  supra,  II,  A,  4 ;  infra,  II,  A,  9. 

22.  Van  Steuben  v.  Central  R.  Co.,  178  Pa. 
St.  367,  35  Atl.  992,  34  L.  E.  A.  577  (lease 
to  foreign  railroad  company  held  void)  ; 
Chapman  v.  Pittsburgh,  etc.,  R.  Co.,  18  W.  Va. 
184  (lease  of  railroad).  Compare  Canadian 
Pac.  R.  Co.  V.  Western  Union  Tel.  Co.,  17 
Can.   Sup.   Ct.   151. 

23.  See  infra.  III. 

Effect  of  such  statutes  see,  in  addition  to 
the  following  note,  infra,  IV,  J. 

24.  Kansas. —  Laws  (1891),  c.  3,  construed 
in  Omnium  Invest.  Co.  v.  North  American 
Trust  Co.,  65  Kan.  50,  68  Pac.  1089,  with  the 
conclusion  that  where  an  agent  of  a  corpo- 
ration wrongfully  took  title  to  real  estate 
in  his  own  name,  and  conveyed  the  same  with- 
out consideration  to  another,  with  knowledge 
of  the  wrong,  the  corporation  could  sue  to 
compel  the  grantee  to  convey  to  it;  also  that 
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any  scheme  or  device  whatever,  as,  for  example,  by  taking  and  holding  through 
a  trustee.^  But  it  has  been  held  that  a  statute  prohibiting  such  a  corporation 
from  holding  land  does  not  prohibit  it  from  acquiring  and  holding  a  majority  of 
the  stock  of  a  domestic  corporation  owning  land  and  thereby  controlling  the  same.^' 
10.  Power  of  Eminent  Domain.  A  fo;-eign  corporation  cannot  acquire  land  by 
condemnation  proceedings  under  the  power  of  eminent  domain  unless  authorized 
to  do  so  by  the  laws  of  the  domestic  state,  but  such  power  may  be  conferred 
upon  it  in  the  absence  of  constitutional  provision  to  the  contrary.^ 


it  is  the  duty  of  the  county  attorney  of  the 
county  within  which  the  land  is  situated 
to  enforce  the  forfeiture  denounced  by  the 
statute  by  an  action  in  the  name  of  the 
state. 

Missouri. — 'Const,  art.  2,  §  8,  providing 
that  no  religious  corporation  can  be  estab- 
lished in  the  state  except  such  as  may  be 
created  under  a  general  law  for  the  purpose 
only  of  holding  the  title  to  such  real  estate 
as  may  be  prescribed  by  law  for  church  edi- 
fices, parsonages,  and  seminaries,  construed 
in  Reorganized  Church  of  Jesus  Christ,  etc., 
■V.  Church  of  Christ,  60  Fed.  937,  with  the  con- 
clusion that  it  does  not  prevent  a  foreign 
religious  corporation  from  holding  real  es- 
tate within  the  state. 

Pennsylvania. —  The  act  of  April  26,  1855 
<Pamphl.  Laws  (1855),  p.  329,  §  5),  con- 
strued in  Com.  v.  New  York,  etc.,  R.  Co.,  114 
Pa.  St.  340,  7  Atl.  756,  with  the  conclusion 
that  land  acquired  in  violation  of  the  statute 
might  be  escheated  to  the  state.  But  this 
decision  was  overruled  in  Com.  v.  New  York, 
etc.,  R.  Co.,  132  Pa.  St.  591,  19  Atl.  291,  7 
L.  R.  A.  634.  See  also  White  v.  Ryan,  15  Pa. 
Co.   Ct.   170. 

Tennessee. —  The  act  of  March  26,  1891, 
prohibiting  the  acquisition  of  property  by  a 
foreign  corporation  not  complying  with  the 
provisions  of  the  act,  construed  with  the  con- 
clusion that  the  statute  does  not  prevent 
■such  a  corporation,  lawfully  doing  business 
in  the  state,  from  making  a  valid  conveyance 
•of  property  which  it  may  have  acquired. 
Chattanooga,  etc.,  R.  Co.  v.  Evans,  66  Fed. 
809,  14  C.  C.  A.  116.  Under  Acts  (1895), 
c.  81,  §  1,  providing  that  a  foreign  corpora- 
tion desiring  to  own  property  or  carry  on 
business  in  the  state  shall  first  file  wi'th  the 
secretary  of  state  a  copy  of  its  charter;  and 
section  2,  making  it  unlawful  for  such  cor- 
poration to  do  business  in  the  state  until  it 
has  complied  with  section  1,  it  was  held 
that  a  purchase  of  real  estate  by  a  foreign 
■corporation  which,  had  not  at  that  time  com- 
plied with  the  statute  was  not  unlawful, 
it  not  being  the  doing  of  business,  and  hence 
the  failure  to  observe  the  statute  before  the 
purchase  was  no  bar  to  a  recovery  by  the 
corporation  for  damage  to  the  land  from  the 
change  of  grade  of  a  street.  Louisville  Prop- 
erty Co.  V.  Nashville,  (Tenn.  Sup.  1905)  84 
S.  W.  810. 

Teajots.— Rev.  St.  arts.  745,  746,  prohibit- 
ing foreign  corporations  from  doing  business 
in  the  state  without  procuring  a  permit  to 
do  so,  construed  with  the  conclusion  that  this 
does  not  prevent  a  foreign  corporation  from 
.acquiring  and  holding  real  estate  or  personal 
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property  in  Texas,  since  this  is  not  the 
transaction  of  business  within  the  meaning 
of  the  statute.  Lakeview  Land  Co.  v.  San 
Antonio  Traction  Co.,  95  Tex.  252,  66  S.  W. 
766.  See  also  Wilson  v.  Peace,  (Civ.  App. 
1905)  85  S.  W.  31;  Eskridge  v.  Louisville 
Trust  Co.,  29  Tex.  Civ.  App.  571,  69  S.  W. 
987. 

Virginia. —  Code,  §  1105,  making  oflicers, 
agents,  and  employees  of  foreign  corporations 
liable  for  their  debts  where  such  corporations 
do  business  in  the  state  without  complying 
with  the  provisions  of  Code,  §  1104,  requir- 
ing the  establishment  of  an  office,  the  filing 
of  its  charter,  and  the  appointment  of  an 
agent,  does  not  apply  to  a  contract  made 
out  of  the  state  by  which  title  to  land  in  the 
state  is  acquired.  Goldberry  v.  Carter,  100 
Va.  438,  41  S.  E.  858. 

Washington. —  Const,  art.  2,  §  33,  forbid- 
ding the  acquisition  of  lands  in  the  state  by 
foreign  corporations,  construed  in  Hastings 
V.  Anacortes  Packing  Co.,  29  Wash.  224,  69 
Pae.  776,  with  the  conclusion  that  a  license 
to  fish  in  the  waters  of  the  state,  and  to 
locate  and  occupy  a  fishing  site,  does  not 
constitute  ownership  of  lands  within  the 
meaning  of  the  provision.  The  Washington 
statute  (Laws  (1889-1890),  p.  288),  pro- 
hibiting foreign  corporations  from  carrying 
on  the  "  business  of  buying  and  selling  land, 
and  dealing  in  real  estate,  and  carrying  on 
a  brokerage  business  therein,"  by  its  express 
terms  is  limited  to  foreign  corporations  or- 
ganized after  the  passage  of  the  act.  Realty 
Co.  D.  Appolonio,  5  Wash.  437,  32  Pac. 
219. 

Prohibition  of  condemnation  of  land. —  The 
Arkansas  constitutional  provision  prohibiting 
a  foreign  railroad  corporation  from  securing 
lands  for  the  use  of  its  road  by  condemna- 
tion or  appropriation  does  not  prohibit  such 
a  corporation  from  acquiring  such  lands  by 
agreement  with  the  owner.  St.  Louis,  etc., 
R.  Co.  V.  Foltz,  52  Fed.  627.  And  see  Charles- 
ton, etc.,  R.  Co.  V.  Hughes,  105  Ga.  1,  30 
S.  E.  972,  70  Am.  St.  Rep.  17. 

25.  Com.  V.  New  York,  etc.,  R.  Co.,  114 
Pa.  St.  340,  7  Atl.  756.  See  also  infra,  III, 
0;  and  Coepobations,  10  Cyc.  1131. 

26.  Com.  V.  New  York,  etc.,  R.  Co.,  132 
Pa.  St.  591,  607,  19  Atl.  291,  7  L.  R.  A. 
634  (where  it  is  said:  "It  must  not  be  for- 
gotten, however,  that  controlling  real  estate, 
by  means  of  the  ownership  of  a  majority  of 
the  stock  of  such  corporation,  is  a  very  dif- 
ferent matter  from  holding  the  title  to  such 
real  estate")  ;  White  v.  Ryan,  15  Pa.  Co.  Ct. 
170. 

27.  See  Eminent  Domain,  15  Cyc.  573, 


FOREIGN  CORPORATIONS 


[19  Cye.J     1249 


B.  Power  to  Alienate  or  Encumber  Lands — I.  Such  Power  everywhere 
Conceded.  Foreign  corporations  liave  the  same  power  to  alienate  or  to  mortgage 
or  otherwise  encumber  their  property  that  domestic  corporations  or  natural  per- 
sons would  have,^  subject  to  any  limitations  as  to  their  powers  or  the  mode  of 
exercising  them  in  their  charter  or  governing  statute  ;  ^'  altliough  the  legislature  of 
the  state  in  which  the  lands  are  situated  may,  and  sometimes  does,  restrain 
the  exercise  of  the  power,  wlien  to  allow  its  exercise  will  prejudice  tlie  rights  of 
its  own  citizens  as  creditors  of  the  corporation.®' 

2.  What  Law  Governs  as  to  Mode  of  Conveyance.  In  respect  of  the  mode  in 
which  th.e  conveyance  or  mortgage  is  made,  the  local  law  governs ;  although  the 
question  whether  the  directors  liave  received  power  from  the  shareliolders  to 
authorize  the  mortgage,  and  other  questions  as  to  the  mode  of  exercising  the 
corporate  powers,  must  be  determined  by  reference  to  the  charter,  governing 
statute,  or  by-laws  of  the  corporation.'* 

C.  Power  to  Acquire,  Hold,  and  Transfer  Personal  Property — I.  In 
General.  It  is  everywhere  conceded  that  a  foreign  corporation  has  the  same 
power  and  right  as  a  domestic  corporation  to  acquire,  hold,  and  transfer  personal 
property  in  other  states  than  that  of  its  creation,*'  subject  to  limitations  in  its 


28.  Massachv,sett&. —  Saltmarsh  v.  Spauld- 
ing,  147  Mass.  227,  17  N.  E.  316,  mortgage. 
See  Peters  v.  Boston,  etc.,  R.  Co.,  114  Mass. 
127,  lease. 

Missouri. —  Union  Nat.  Bank  v.  State  Nat. 
Bank,  155  Mo.  95,  55  S.  W.  989,  78  Am.  St. 
Rep.   560,  mortgage. 

Nevada. —  Bassett  v.  Monte  Christo  Gold, 
etc.,  Min.  Co.,  15  Nev.  293,  mortgage. 

Tennessee. —  Talmadge  v.  North  American 
Coal,  etc.,  Co.,  3  Head  337,  mortgagee. 

Texas. —  Wilson  v.  Peace,  (Civ.  App.  1905) 
85  S.  W.  31,  lease  and  assignment  of  rent 
not  doing  business  in  state. 

Utah. —  Tarpey  v.  Deseret  Salt  Co.,  5  Utah 
494,  17  Pac.  631,  conveyance. 

United  States. —  American  Waterworks  Co. 
V.  Farmers'  L.  &  T.  Co.,  73  Fed.  956,  20 
C.  C.  A.  133  (mortgage)  ;  Chattanooga,  etc., 
R.  Co.  r.  Evans,  66  Fed.  809,  14  C.  C.  A. 
116   (sale  and  conveyance). 

See  12  Cent.  Dig.  tit.  Corpobations,  §  2576 
et  seq. 

29.  Union  Nat.  Bank  v.  State  Nat.  Bank, 
155  Mo.  95,  55  S.  W.  989,  78  Am.  St.  Rep. 
560;  Talmadge  v.  North  American  Coal,  etc., 
Co.,  3  Head  (Tenn.)  337.    See  supra,  I,  B,  6. 

Power  of  corporations  generally  to  alienate 
or  mortgage  property  see  Cobpobations,  10 
Cyc.   1138,   1182. 

30.  A  decision  of  one  of  the  state  courts 
of  nisi  prius  in  Colorado  has  been  quoted 
to  the  proposition  that  a  foreign  corporation 
cannot  encumber  its  property  situated  in 
Colorado,  under  the  Colorado  Corporation 
Law,  section  260,  to  the  exclusion  of  claims 
asserted  by  citizens  of  the  state,  even  though 
they  are  not  recorded  and  were  unknown  to 
parties  advancing  money  on  mortgage  of  the 
corporate  property,  who  acted  with  due  dili- 
gence. Holland  Trust  Co.  v.  Taos  Valley  Co., 
11  R.  &  Corp.  L.  J.  74.  A  state  statute,  de- 
claring it  unlawful  for  any  foreign  corpora- 
tion to  own  or  acquire  property  in  the  state, 
or  do  any  business  there,  without  first  filing 
a  copy  of  its  charter  in  the  oflSce  of  the  sec- 
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retary  of  state,  and  an  abstract  thereof  in 
each  county  in  which  it  desires  to  do  busi- 
ness (Tenn.  Act,  March  26,  1891),  does  not 
take  it  out  of  the  power  of  a  railroad  com- 
pany previously  owning  property,  and  au- 
thorized to  do  business  in  the  state,  to  make 
a  valid  sale  of  all  such  property,  without  first 
complying  with  the  provisions  of  the  statute. 
Chattanooga,  etc.,  R.  Co.  v.  Evans,  66  Fed. 
809,  14  C.  C.  A.  116. 

31.  Saltmarsh  v.  Spaulding,  147  Mass.  224, 
17  N.  E.  316;  Union  Nat.  Bank  v.  State  Nat. 
Bank,  155  Mo.  95,  55  S.  W.  989,  78  Am.  St. 
Rep.  560.  For  instance  it  has  been  held  in 
Massachusetts  that  a  statute  of  that  state, 
providing  that  a  corporation  shall  not  convey 
or  mortgage  its  real  estate,  or  give  a  lease 
therefor  for  more  tKan  a  year,  unless  au- 
thorized by  a  vote  of  the  shareholders  at  a 
meeting  called  for  the  purpose,  does  not  apply 
to  foreign  corporations,  nor  invalidate  a 
mortgage  made  by  a  New  Hampshire  corpo- 
ration of  its  lands  situated  in  Massachusetts, 
where  there  has  been  no  such  vote  of  the 
shareholders.  Saltmarsh  v.  Spaulding,  supra. 
So  the  question  whether  such  a  mortgage  was 
void  by  reason  of  the  fact  that  the  meeting 
of  the  directors  at  which  it  was  authorized 
had  been  held,  not  in  New  Hampshire,  the 
state  of  the  domicile  of  the  corporation,  but 
in  Massachusetts,  the  state  of  the  situs  of 
the  land,  was  determined,  with  reference 
to  the  laws  of  New  Hampshire  and  the  by- 
laws of  the  corporation,  in  favor  of  the 
validity  of  the  mortgage.  See  also  Union 
Nat.  Bank  v.  State  Nat.  Bank,  supra. 

32.  Lakeview  Land  Co.  v.  San  Antonio 
Traction  Co.,  95  Tex.  252,  66  S.  W.  766; 
Blodgett  V.  Lanyon  Zinc  Co.,  120  Fed.  893, 
58  C.  C.  A.  79;  Commercial  Nat.  Bank  v. 
Corcoran,  6  Ont.  527.  See  also  supra,  I,  B; 
I,  C,  4,  c,  and  the  many  cases  there  cited. 

Power  of  corporations  generally  see  Cob- 
pobations, 10  Cyc.  1139. 

Power  of  foreign  corporations  to  own  ves- 
sels see,  generally.  Shipping. 
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charter  or  governing  statute,^  and  to  the  restrictions  or  prohibitions,  if  any,  in 
the  laws  of  the  domestic  state.^ 

2.  Power  to  Take  Besuest.  Subject  to  charter  or  statutory  restrictions,  if 
any,''  a  foreign  corporation  has  the  same  power  as  a  domestic  corporation  to  take 
a  bequest  of  personal  property .'«  In  some  states  restrictions  are  imposed  by  stat- 
ute upon  the  power  of  a  testator  to  make  bequests  to  charitable  or  other  corpora- 
tions;*^ but  it  has  been  held  that  a  statute  of  the  state  of  a  corporation's  creation 
imposing  such  restrictions  does  not  operate  extraterritorially,  so  as  to  affect 
bequests  to  the  corporation  in  other  states  in  which  there  is  no  such  statute,''  or 
so  as  to  affect  a  bequest  by  a  resident  of  another  state.'' 

D.  Power  to  Act  as  Executor,  Administrator,  Guardian,  or  Trustee.  If 
authorized  by  its  charter,*"  and.  not  prohibited  by  the  laws  or  public  policy  of  the 
domestic  state,''^  a  foreign  corporation  may  to  the  same  extent  as  a  domestic 


33.  See  swpra,,  I,  B,  6. 

34.  See  supra,  I,  C,  4;  and  infra,  III;  IV. 

35.  See  infra,  note  37 ;  and  supra,  I,  B, 
6;  I,  C,  4;  II,  A,  5,  6. 

36.  Connecticut. —  Crum  v.  Bliss,  47  Conn. 
592. 

Maryland. —  Methodist  Episcopal  Church 
Extension  v.  Smith,  56  Md.  362;  Brown  v. 
Thompkins,  49  Md.  423;  Vansant  v.  Roberts, 

3  Md.  119. 

Massachusetts. —  Healy  v.  Reed,  153  Mass. 
197,  26  N.  E.  404,  10  L.  R.  A.  766;  Burbank 
V.  Whitney,  24  Pick.  146,  35  Am.  Dec.  312. 

Michigan. —  In  re  Tickno,  13  Mich.  44. 

New  York.—  In  re  Huss,  126  N.  Y.  537,  27 
N.  E.  784,  12  L.  R.  A.  620 ;  Eraser  v.  United 
Presb.  Church,  124  N.  Y.  479,  26  N.  E.  1034 
[reversing  58  Hun  30,  11  N.  Y.  Suppl.  384] ; 
Hollis  V.  Drew  Theological  Seminary,  95 
N.  Y.  166;  Chamberlain  v.  Chamberlain,  43 
N.  Y.  424;  Sherwood  v.  American  Bible  Soc, 

4  Abb.  Dec.  227,  1  Keyes  561;  Draper  v. 
Harvard  College,  57  How.  Pr.  269.  See  also 
In  re  Lampson,  161  N.  Y.  511,  56  N.  E.  9 
[affirming  33  N.  Y.  App.  Div.  49,  53  N.  Y. 
Suppl.  531]. 

Pennsylvania. —  See  Thompson  v.  Swoope, 
24  Pa.   St.   474. 

Virginia. — Presbyterian  Church  v.  Guthrie, 
86  Va.  125,  10  S.  E.  318,  6  L.  R.  A.  321;  Roy 
V.  Rowzie,  25  Gratt.  599. 

West  Virginia. —  Lewisburg  University  v. 
Tucker,  31  W.  Va.  621,  8  S.  E.  410;  Wilson 
V.  Perry,  29  W.  Va.  169,  1  S.  E.  302. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2577. 

Bequests  to  charitable  corporations  see 
Charities,  6  Cyc.  895  et  seq. 

37.  See  Methodist  Episcopal  Church  Ex- 
tension V.  Smith,  56  Md.  362 ;  Kerr  v.  Dough- 
erty, 79  N.  Y.  327.  See  also  Chakities,  6 
Cyc.  895;  and,  generally.  Wills. 

In  New  York  the  membership  corporations 
law  (Laws  (1895),  c.  559),  by  excepting  from 
its  schedule  of  repealed  statutes  Acts  (1848), 
c.  319,  §  6,  authorizing  corporations  created 
thereunder  to  take  property  by  will,  if  exe- 
cuted more  than  two  months  before  the  tes- 
tator's death,  did  not  incorporate  such  section 
in  the  act  of  1895,  so  as  to  make  it  of  gen- 
eral application;  and  hence  the  limitation 
therein  contained  applies  merely  to  corpora- 
tions created  under  the  act  of  1848,  and  not 
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to  foreign  corporations.  In  re  Lampson,  161 
N.  Y.  511,  56  N.  E.  9  [affirming  33  N.  Y.  App. 
Div.  49,  53  N.  Y.  Suppl.  531]. 

Equitable  conversion. —  The  fact  that  a  cor- 
poration cannot  take  by  devise  does  not  pre- 
vent it  from  taking  under  a  will  where  there 
is  an  equitable  conversion  of  the  real  estate 
into  personalty.     See  supra,  II,  A,  6,  d. 

38.  Crum  v.  Bliss,  47  Conn.  592. '  Compare 
supra,  II,  A,  6,  c. 

39.  Healy  v.  Reed,  153  Mass.  197,  26  N.  E. 
404,  10  L.  R.  A.  766.  But  see  Kerr  v.  Dough- 
erty, 79  N.  Y.  327. 

40.  Santa  Clara  Female  Academy  v.  Sul- 
livan, 116  111.  375,  6  N.  E.  183,  56  Am.  Rep. 
776;  Glaser  v.  Priest,  29  Mo.  App.  1.  See 
also  supra,  I,  B,  6 ;  II,  A,  5. 

Power  of  corporations  generally  see  Cobpo- 
BATIONS,  10  Cyc.  1125,  1140-1142. 

41.  Farmers'  L.  &  T.  Co.  v.  Smith,.  74  Conn. 
625,  51  Atl.  609  (holding  that  under  the 
Corporation  Act  of  1901,  §  51,  forbidding 
foreign  corporations  from  engaging  in  any 
kind  of  business  which  is  not  permitted 
to  domestic  corporations  organized  under  its 
provisions,  and  section  2,  declaring  that  no 
trust  company  can  be  formed  under  the  act, 
a  foreign  trust  company  could  not  be  ap- 
pointed as  an  executor  in  Connecticut) ; 
Farmers'  L.  &  T.  Co.  v.  Lake  St.  El.  R.  Co', 
173  111.  439,  51  N.  E.  55  [affirming  68  111. 
App.  666]  (foreign  trust  company  in  deed 
of  trust  by  railroad  company  must  comply 
with  statute  regulating  foreign  corporations 
before  it  can  act  as  trustee  with  active 
duties  to  perform)  ;  Pennsylvania  L.  Ins., 
etc.,  Co.  V.  Bauerle,  143  111.  459,  33  N.  B. 
166  (holding  that  a  foreign  corporation  to 
which  land  had  been  devised  as  executor  and 
trustee,  with  certain  powers  with  respect 
thereto,  was  doing  business  in  the  state  in 
exercising  such  powers,  and  must  comply 
with  the  statute  regulating  the  doing  of 
business  in  the  state  by  foreign  corpora- 
tions) ;  U.  S.  Trust  Co.  v.  'Lee,  73  111.  142, 
24  Am.  Rep.  236  (denying  the  power  or  right 
of  a  foreign  trust  company,  appointed  trustee 
under  a  will,  to  hold  real  estate  in  trust  in 
Illinois,  as  being  contrary  to  the  policy  of 
that  state)  ;  Starkweather  v.  American  Bible 
Soc,  72  111.  50,  22  Am.  Rep.  133;  Farmers' 
L.  &  T.  Co.  V.  Chicago,  etc.,  R.  Co.,  68  Fed. 
412;  American  L.  &  T.  Co.  v.  East,  etc.,  R. 
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corporation  take  and  hold  real  or  personal  property  in  trust,  and  act  as  trustee, 
executor,  administrator,  or  guardian,  etc." 

III.  State  laws  imposing  Conditions,  restrictions,  and  regulations, 

A.  Validity  of  Such  Laws  in  General.  It  may  be  stated,  as  a  general 
proposition,  that,  as  a  state  has  the  power  entirely  to  exclude  from  its  limits  a 
foreign  corporation,^  so  it  has  the  power,  subject  to  constitutional  limitations,^* 
of  prescribing  the  terms  upon  which  alone  it  may  be  permitted  to  do  business 
within  its  limits,  and  of  imposing  any  restrictions  which  it  may  see  fit.*'     "  It 


Co.,  37  Fed.  242;  Farmers'  L.  &  T.  Co.  v. 
Chicago,  etc.,  R.  Co.,  27  Fed.  146. 

42.  Connecticut. —  Crum  v.  Bliss,  47  Conn. 
592. 

Delaware. —  Fidelity  Ins.,  etc.,  Co.  v.  Niven, 

5  Houst.  416,  1  Am.  St.  Rep.  150,  executor 
or  administrator. 

Illinois. —  Morse  v.  Holland  Trust  Co.,  184 
111.  25,5,  56  N.  E.  369  [affirming  84  111.  App. 
84]  (foreign  trust  company  as  trustee  in 
deed  of  trust  to  secure  bonds)  ;  Farmers'  L. 

6  T.  Co.  V.  Lake  St.  El.  R.  Co.,  173  111.  439, 
51  N.  E.  55  [affirmiMg  68  111.  App.  666] 
(the  same)  ;  Pennsylvania  L.  Ins.,  etc.,  Co.  v. 
Bauerle,  143  III.  459,  33  N".  E.  166  (foreign 
corporation  as  executor  and  truste'e  under 
will)  ;  Santa  Clara  Female  Academy  v.  Sul- 
livan, 116  111.  375,  6  N.  E.  183,  56  Am.  Rep. 
776    (educational  corporation). 

Missouri. — ^Glaser  v.  Priest,  29  Mo.  App. 
1,  foreign  trust  company  may  act  as  com- 
mittee of  estate  of  person  adjudged  to  be  a 
habitual  drunkard. 

Ohio. —  American  Bible  Soc.  v.  Marshall, 
15  Ohio  St.  537,  may  take  a  devise  in  trust 
for  charitable   purposes. 

Texas. —  See  Eskridge  v.  Louisville  Trust 
Co.,  29  Tex.  Civ.  App.  571,  69  S.  W.  987. 

Virginia. —  Roy  v.  Rowzie,  25  Gratt.  599, 
charitable    bequest. 

West  Virginia. —  Lewisburg  University  v. 
Tucker,  31  W.  Va.  621,  8  S.  E.  410  (chari- 
table bequest)  ;  Wilson  v.  Perry,  29  W.  Va. 
169,  1  S.  E.  302  (charitable  devise  or  be- 
quest). 

United  States. —  American,  etc..  Christian 
Union  v.  Yount,  101  U.  S.  352,  25  L.  ed.  888 
(charitable  devise)  ;  Farmers'  L.  &  T.  Co.  v. 
Chicago,  etc.,  R.  Co.,  68  Fed.  412  (deed  of 
trust  to  trust  company)  ;  American  L.  &  T. 
Co.  V.  East,  etc.,  R.  Co.,  37  Fed.  242  (same)  ; 
Farmers'  L.  &  T.  Co.  V.  Chicago,  etc.,  R. 
Co.,  27  Fed.  146   (same). 

Charitable  corporations  see  Chabities,  6 
Cyc.  895. 

Devise  or 'bequest  see  supra,  II,  A,  6;  II, 
C,  2. 

43.  See  supra,  I,  C,  4. 

44.  See  supra,  I,  D ;  and  infra.  III. 

45.  Alahama. —  State  v.  Bristol  Sav.  Bank, 
108  Ala.  3,  18  So.  533,  54  Am.  St.  Rep.  141 ; 
Noble  V.  Mitchell,  100  Ala.  519,  14  So.  581, 
25  L.  R.  A.  238;  Nelms  v.  Edinburg- Ameri- 
can Mortg.  Co.,  92  Ala.  157,  9  So.  141 ;  Par- 
rior  V.  New  England  Mortg.  Sec.  Co.,  88  Ala. 
275  7  So.  200;  Central  R.,  etc.,  Co.  v.  Carr, 
76  Ala.  388,  52  Am.  Rep.  339. 


Arkansas. —  Woodson  v.  State,  69  Ark.  521, 
65  S.  W.  465. 

Colorado. —  Utley  v.  Clark-Gardner  Lode 
Min.  Co.,  4  Colo.  369. 

District  of  Columbia. —  Manning  v.  Chesa- 
peake, etc..  Telephone  Co.,  18  App.  Cas.  191 
[reversed  on  other  grounds  in  186  U.  S.  238, 
22  S.  a.  881,  46  L.  ed.  1144]. 

Georgia. —  Goldsmith  v.  Home  Ins.  Co.,  62 
Ga.  379. 

Idaho. —  Smith  v.  Alberta,  etc..  Express, 
etc.,  Co.,  (1903)  74  Pac.  1071. 

Illinois. —  Pierce  V.  People,  106  111.  11,  46 
Am.  Rep.  683;  Western  Union  Tel.  Co.  v. 
Lieb,  76  111.  172;  Ducat  v.  Chicago,  48  111. 
172,  95  Am.  Dec.  529. 

Indiana. —  State  v.  Briggs,  116  Ind.  55,  18 
N.  E.  395;  State  v.  Insurance  Co.  of  North 
America,  115  Ind.  257,  17  N.  E.  574;  Phenix 
Ins.  Co.  V.  Burdett,  112  Ind.  204,  13  N.  E. 
705;  Farmers',  etc.,  Ins.  Co.  v.  Harrah,  47 
Ind.  236 ;  U.  S.  Express  Co.  v.  Lucas,  36  Ind. 
36L 

Iowa. —  Scottish  Union,  etc.,  Ins.  Co.  v. 
Herriott,  109  Iowa  606,  80  N.  W.  665,  77  Am, 
St.  Rep.  548;  Green  v.  Equitable  Mut.  L., 
etc.,  Assoc.,  105  Iowa  628,  75  N.  W.  635; 
Sparks  v.  National  Masonic  Ace.  Assoc,  100 
Iowa  458,  69  N.  W.  678. 

Kansas. —  State  v.  Phipps,  50  Kan.  609,  31 
Pac.  1097,  34  Am.  St.  Rep.  152,  18  L.  R.  A. 
657;  Phoenix  Ins.  Co.  v.  Welch,  29  Kan. 
672. 

Kentucky. —  Com.  v.  Read  Phosphate  Co., 
113  Ky.  32,  67  S.  W.  45,  23  Ky.  L.  Rep. 
2284;  Southern  Bldg.,  etc.,  Assoc,  v.  Nor- 
man, 98  Ky.  294,  32  S.  W.  952,  17  Ky.  L. 
Rep.  887,  56  Am.  St.  Rep.  367,  31  L.  R.  A. 
41;  Phoenix  Ins.  Co.  v.  Com.,  5  Bush  68,  96 
Am.  Dec.  331;  Com.  v.  Milton,  12  B.  Mon. 
212,  54  Am.  Dec.  522. 

Louisiana. —  State  v.  Hammond  Packing 
Co.,  110  La.  180,  34  So.  368,  98  Am.  St.  Rep. 
459;  State  v.  North  American  Land,  etc.,  Co., 
106  La.  621,  31  So.  172,  87  Am.  St.  Rep.  309; 
State  V.  Fosdick,  21  La.  Ann.  434;  State  v. 
Lathrop,  10  La.  Ann.  398. 

Maryland. —  Talbott  v.  New  York  Fidelity, 
etc.,  Co.,  74  Md.  536,  22  Atl.  395,  13  L.  R.  A. 
584. 

Massachusetts. —  Atty.-Gen.  v.  Bay  State 
Min.  Co.,  99  Mass.  148,  96  Am.  Dec.  717. 

Michigan. —  Pollock  v.  German  F.  Ins.  Co., 
132  Mich.  225,  93  N.  W.  436;  Isle  Royale 
Land  Corp.  v.  Secretary  of  State,  76  Mich. 
162,  43  N.  W.  14;  Hartford  F.  Ins.  Co.  v. 
Raymond,  70  Mich.  485,  38  N.  W.  474;  Peo- 
ple V.  Howard,  50  Mich.  239,  15  N.  W.  101; 
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has  been  repeatedly  held,  and  there  seems  to  be  no  conflict  of  authority,  that 
corporations  of  one  state  have  no  right  to  exercise  their  franchises  in  another 
state  except  upon  the  assent  of  such  other  state,  and  upon  such  terms  as  may  be 
imposed  by  the  state  where  their  business  is  to  be  done.  The  conditions  imposed 
may  be  reasonable  or  unreasonable  ;  they  are  absolutely  within  the  discretion  of 


Home  Ins.  Co.  v.  Davis,  29  Mich.  238 ;  People 
f.  Judge  Jackson  Cir.  Ct.,  21  Mich.  577,  4 
Am.  Rep.  504. 

Mvrmesota. —  Tolerton,  etc.,  Co.  xi.  Barck, 
84  Minn.  497,  88  N.  W.  19;  State  -o.  Fidelity, 
etc.,  Ins.  Co.,  39  Minn.  538,  41  N.  W.  108. 

Mississippi. —  Postal  Tel.  Cable  Co.  v.  Ad- 
ams, 71  Miss.  555,  14  So.  36,  42  Am.  St.  Eep. 
476. 

Missouri. —  Cravens  v.  Nevr  York  L.  Ins. 
Co.,  148  Mo.  583,  50  S.  W.  519,  71  Am.  St. 
Rep.  628,  53  L.  R.  A.  305;  Daggs  v.  Orient 
Ins.  Co.,  136  Mo.  382,  38  S.  W.  85,  58  Am. 
St.  Rep.  638,  35  L.  R.  A.  227  [affirmed 
in  172  V.  S.  557,  19  S.  Ct.  281,  43  L.  ed. 
552];  Ehrhardt  v.  Robertson,  78  Mo.  App. 
404. 

Montana. —  State  v.  Rocky  Mountain  Bell 
Telephone  Co.,  27  Mont.  394,  71  Pac.  311. 

Nebraska. — State  v.  Insurance  Co.  of  North 
America,  (1904)  99  N.  W.  36  [reversed  on 
other  grounds  on  rehearing  in  (1904)  100 
N.  W.  405];  State  v.  Fleming,  (1903)  97 
N,  W.  1063;  State  r.  Standard  Oil  Co.,  61 
Nebr.  28,  84  N.  W.  413,  87  Am.  St.  Rep. 
449. 

Neiv  Bampshire. —  Haverhill  Ins.  Co.  v. 
Prescott,  42  N.  H.  547,  80  Am.  Dec.  123. 

New  Jersey. —  Tatem  v.  Wright,  23  N.  J.  L. 
429.  See  also  Coler  v.  Tacoma  R.,  etc.,  Co., 
65  N.  J.  Eq.  347,  54  Atl.  413,  103  Am.  St. 
Rep.  786  [reversing  64  N.  J.  Eq.  117,  53  Atl. 
680]. 

New  York. —  People  v.  Granite  State  Provi- 
dent Assoc,  161  N.  Y.  492,  55  N.  E.  1053 
[affirming  41  N.  Y.  App.  Div.  257,  58  N.  Y. 
Suppl.  510];  People  v.  Wemple,  131  N.  Y. 
64,  29  N.  E.  1002,  27  Am.  St.  Rep.  542  [af- 
firming 61  Hun  83,  15  N.  Y.  Suppl.  446]; 
People  V.  Philadelphia  Fire  Assoc,  92  N.  Y. 
311,  44  Am.  Rep.  380. 

North  Carolina. —  Lacy  v.  Armour  Pack- 
ing Co.,  134  N.  C.  567,  47  S.  E.  53;  Colum- 
bia Exch.  Bank  v.  Tiddy,  67  N.  C.  169. 

North  Dakota. —  State  v.  Carey,  2  N.  D. 
36,  49  N.  W.  164. 

Ohio. —  Western  Union  Tel.  Co.  v.  Mayer, 
28  Ohio  St.  521. 

Oregon. —  Singer  Mfg.  Co.  v.  Graham,  8 
Oreg.  17,  34  Am.  Rep.  572. 

Pennsylvania. —  Delaware  River  Quarry, 
etc.,  Co.  V.  Bethlehem,  etc.,  Pass.  R.  Co.,  204 
Pa.  St.  22,  53  Atl.  533;  Com.  v.  New  York, 
etc.,  R.  Co.,  129  Pa.  St.  463,  18  Atl.  412,  15 
Am-.  St.  Rep.  724;  List  v.  Com.,  118  Pa.  St. 
322,  12  Atl.  277;  Germania  L.  Ins.  Co.  v. 
Com.,  85  Pa.  St.  513;  Thome  v.  Travelers'  Ins. 
Co.,  80  Pa.  St.  15,  21  Am.  Rep.  89;  Matthews 
V.  Reformed  Presb.  Church  Theological  Sem- 
inary, 2  Brewst.  541. 

South  Carolina. —  Sandel  v.  Atlanta  L.  Ins. 
Co.,  53  S.  C.  241,  31  S.  E.  230;  Central  R., 
etc.,  Co.  V.  Georgia  Constr.,  etc,  Co.,  32  S.  C. 
319,  11  S.  E.  192. 

[in.  A] 


Tennessee. —  State  v.  Schlitz  Brewing  Co., 
104  Tenn.  715,  59  S.  W.  1033,  78  Am.  St. 
Rep.  941 ;  Dugger  v.  Mechanics',  etc,  Ins. 
Co.,  95  Tenn.  245,  32  S.  W.  5,  28  L.  R.  A. 
796 ;  State  V.  Phoenix  Ins.  Co.,  92  Tenn.  420, 
21  S.  W.  893. 

Texas. —  English,  etc.,  Mortg.,  etc.,  Co.  v. 
Hardy,  93  Tex.  289,  55  S.  W.  169;  Waters- 
Pierce  Oil  Co.  V.  State,  19  Tex.  Civ.  App.  1, 
44  S.  W.  936;  Huffman  v.  Western  Mortg., 
etc.,  Co.,  13  Tex.  Civ.  App.  169,  36  S.  W.  306. 
Utah.— Booth  v.  Weigand,  (1904)  79  Pac. 
570;  Rio  Grande  Western  R.  Co.  v.  Tel- 
luride  Power  Transmission  Co.,  23  Utah  22, 
63  Pac  995. 

Vermont. —  Cook  v.  Howland,  74  Vt.  393, 
52  Atl.  973,  93  Am.  St.  Rep.  912,  59  L.  R.  A. 
338;  Granite  State  Mut.  Aid  Assoc  v.  Por- 
ter, 58  Vt.  581,  3  Atl.  545;  Lycoming  F.  Ins. 
Co.  V.  Wright,  55  Vt.  526. 

Virginia. —  Postal  Tel.  Cable  Co.  v,  Nor- 
folk, 101  Va.  125,  43  S.  E.  207;  Connecticut 
Mut.  L.  Ins.  Co.  V.  Duerson,  28  Gratt.  630; 
Slaughter  v.  Com.,  13  Gratt.  767. 

Wisconsin. —  Ashland  Lumber  Co.  v.  De- 
troit Salt  Co.,  114  Wis.  66,  89  N.  W.  904; 
Morse  v.  Home  Ins.  Co.j  30  Wis.  496,  11  Am. 
Rep.  580;  Milwaukee  Fire  Dept.  v.  Helfen- 
stein,  16  Wis.  136;  Mtna.  Ins.  Co.  v.  Harvey, 
11  Wis.  394. 

United  States. —  Waters-Pierce  Oil  Co.  v. 
Texas,  177  U.  S.  28,  20  S.  Ct.  518,  44  L.  ed. 
657;  Connecticut  Mut.  L.  Ins.  Co.  v.  Sprat- 
ley,  172  U.  S.  602,  19  S.  Ct.  308,  43  L.  ed. 
569;  Hooper  v.  California,  155  U.  S.  648, 
15  S.  Ct.  207,  39  L.  ed.  297  (state  has  the 
right  to  prohibit  her  citizen  from  contracting 
within  her  jurisdiction,  either  in  his  own 
behalf  or  through  an  agent,  with  a  foreign 
corporation  which  has  not  acquired  the  privi- 
lege of  engaging  in  business  therein)  ;  Phila- 
delphia Fire  Assoc,  v.  New  York,  119  U.  S. 
110,  7  S.  Ct.  108,  30  L.  ed.  342;  Home  Ins. 
Co.  V.  Morse,  20  Wall.  445,  22  L.  ed.  365; 
Ducat  V.  Chicago,  10  Wall.  410,  19  L.  ed. 
972 ;  Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed. 
357 ;  Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  15  L.  ed.  451;  Diamond  Glue  Co.  v. 
U.  S.  Glue  Co.,  103  Fed.  838;  Manchester  F. 
Ins.  Co.  V.  Herriott,  91  Fed.  711;  Oregonian 
R.  Co.  V.  Oregon  R.,  etc.,  Co.,  27  Fed.  277; 
In  re  Comstock,  6  Fed.  Cas.  No.  3,078,  3 
Sawy.  218;  Lamb  v.  Lamb,  14  Fed.  Cas.  No. 
8,018,  6  Biss.  420;  Semple  v.  British  Colum- 
bia Bank,  21  Fed.  Cas.  No.  12,659,  5  Sawv. 
88.  ... 

Canada. —  Canadian  Pac.  R.  Co.  ■;;.  West- 
ern Union  Tel.  Co.,  17  Can.  Sup.  Ct.  151; 
Halifax  v.  Jones,  28  Nova  Scotia  452 ;  Lambe 
V.  Dewhurst,  16  Quebec  Super.  Ct.  326;  Globe 
Mut.  L.  Ins.  Co.  V.  Sun  Mut.  L.  Ins.  Co.,  22 
L.  C.  Jur.  38,  1  Montreal  Leg.  N.  139. 

See  12  Cent.  Dig.  tit.  "Corporations," 
§  2505  et  seq.;  and  supra,  I,  C,  4. 
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the  legislature."  "  Such  terms  or  restrictions  may  be  imposed  by  the  states^  with 
respect  to  corporations  created  by  congress  as  the  local  legislature  of  the  District 
of  Columbia,*^  by  congress  as  such  local  legislature  with  respect  to  corporations 
createdby  the  states  or  other  foreign  corporations,^  and  by  congress  or  the 
territorial  legislatures  with  respect  to  state  and  other  foreign  corporations  in  the 
territories/'  A  federal  court,  it  has  been  held,  has  no  power  to  compel  the 
admission  of  a  foreign  corporation  whicli  has  not  complied  with  the  laws  of  the 
state  imposing  conditions  precedent  to  the  right  to  do  business  therein.^" 

B.  Particular  Conditions,  Restrictions,  and  Regulations  —  i.  License- 
Fees  OR  Taxes.  There  is  no  prohibition  in  the  federal  constitution  which  operates 
to  restrain  the  legislature  of  a  state  from  exacting  from  foreign  corporations,  as  a 
condition  precedent  to  their  being  admitted  to  do  business .  within  the  state, 
license-fees  or  taxes,  even  where  they  are  not  imposed  upon  similar  domestic 
corporations,  and  in  most  jurisdictions  there  are  statutes  imposing  such  fees  or 
taxes.'^     It  is  competent  for  the  legislature  in  imposing  a  tax  upon  a  foreign 


46.  Hartford  F.  Ins.  Co.  v.  Raymond,  70 
Mich.  485,  38  N.  W.  474.  And  see  to  the 
same  effect  Daggs  v.  Orient  Ins.  Co.,  136  Mo. 
382,  38  S.  W.  85,  58  Am.  St.  Rep.  638,  35 
L.  R.  A.  227  [affirmed  in  172  U.  S.  557,  19 
S.  Ct.  281,  43  L.  ed.  552] ;  Ashland  Lumber 
Co.  V.  Detroit  Salt  Co.,  114  Wis.  66,  89 
N.  W.  904;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Spratley,  172  U.  S.  602,  19  S.  Ct.  308,  43 
L.  ed.  569 ;  Manchester  F.  Ins.  Co.  v.  Her- 
riott,  91  Fed.  711. 

47.  State  v.  Briggs,  116  Ind.  55,  18  N.  B. 
395;  Daly  v.  U.  S.  National  L.  Ins.  Co.,  64 
Ind.  1.     See  supra,  I,  A,  4. 

48.  Manning  v.  Chesapeake,  etc.,  Telephone 
Co.,  18  App.  Cas.  191  [reversed  on  other 
grounds  in  186  U.  S.  238,  22  S.  Ct.  881, 
46  L.  ed.  1144].     See  also  supra,  I,  A,  4. 

49.  Ammons  v.  Brunswick-Balke  CoUender 
Co.,  (Indian  Terr.  1904)  82  S.  W.  937;  Myatt 
V.  Ponca  City  Land,  etc.,  Co.,  14  Okla.  189,  78 
Pac.  185;  Empire  Milling,  etc.,  Co.  v.  Tomb- 
stone Milling,  etc.,  Co.,  100  Fed.  910. 

50.  Evansville,  etc..  Traction  Co.  v.  Hen- 
derson Bridge  Co.,  132  Fed.  402,  federal  court 
in  Kentucky  cannot  compel  a  Kentucky  cor- 
poration to  permit  an  Indiana  railroad  com- 
pany, which  has  not  complied  with  the  Ken- 
tucky statute  requiring  incorporation  in  the 
state  by  filing  its  articles  of  incorporation, 
to  connect  with  and  use  its  tracks  over  a 
bridge  across  the  Ohio  river,  to  enable  such 
foreign  corporation  to  do  business  in  Ken- 
tucky. . 

51.  Alabama. —  Noble  v.  Mitchell,  100  Ala. 
519,  14  So.  581,  25  L.  R.  A.  238. 

Georgia. —  Goldsmith  v.  Home  Ins.  Co.,  62 
aa.  379. 

Illinois. —  Home  Ins.  Co.  v.  Swigert,  104 
111.  653';  Walker  v.  Springfield,  94  111.  364; 
Western  Union  Tel.  Co.  v.  Lieb,  76  111.  172; 
Ducat  V.  Chicago,  48  111.  172,  95  Am.  Deo. 
529. 

Indiana. —  State  v.  Insurance  Co.  of  North 
America,  115  Ind.  257,  17  N.  E.  574. 

Iowa. —  Scottish  Union,  etc.,  Ins.  Co.  v. 
Herriott,  109  Iowa  606,  80  N.  W.  665,  77  Am. 
St.  Rep.  548. 

Kansas. —  Phoenix  Ins.  Co.  v.  Welch,  29 
Kan.  672. 

Kentucky. —  Southern  Bldg.,  etc.,  Assoc,  v. 


Norman,  98  Ky.  294,  32  S.  W.  952,  17  Ky. 
L.  Rep.  887,  56  Am.  St.  Rep.  367,  31  L.  R.  A. 
41;  Phoenix  Ins.  Co.  v.  Com.,  5  Bush  68,  96 
Am.  Dec.  331;  Com.  v.  Milton,  12  B.  Mon. 
212,  54  Am.  Dec.  522. 

Louisiana. —  State  v.  Hammond  Packing 
Co.,  110  La.  180,  34  So.  368,  98  Am.  St.  Rep. 
459 ;  State  v.  Liverpool,  etc.,  Ins.  Co.,  40  La. 
Ann.  463,  4  So.  504;  State  v.  Fosdick,  21 
La.  Ann.  434;  State  v.  Lathrop,  10  La.  Ann. 
398. 

Massachusetts. —  Atty.-Gen.  v.  Bay  State 
Min.  Co.,  99  Mass.  148,  96  Am.  Dec.  717; 
Blackstone  Mfg.  Co.  v.  Blackstone,  13  Gray 
488. 

Michigan. —  Moline  Plow  Co.  v.  Wilkinson, 
105  Mich.  57,  62  N.  W.  1119. 

Mississippi. —  Postal  Tel.  Cable  Co.  v. 
Adams,  71  Miss.  555,  14  So.  36,  42  Am.  St. 
Rep.  476. 

Montana. —  State  v.  Rocky  Mountain  Bell 
Telephone  Co.,  27  Mont.  394,  71  Pac.  311. 

Nebraska. — State  v.  Insurance  Co.  of  North 
America,  (1904)  99  N.  W.  36,  100  N.  W. 
405;  State  v.  Fleming,  (1903)  97  N.  W. 
1063. 

New  Jersey. — '■  Tatem  v.  Wright,  23  N.  J.  L. 
429.  But  see  Erie  R.  Co.  v.  State,  31  N.  J.  L. 
531,  86  Am.  Dec.  226. 

New  York. —  People  v.  Wemple,  131  N.  Y. 
64,  29  N.  E.  1002,  27  Am.  St.  Rep.  542; 
People  V.  Equitable  Trust  Co.,  96  N.  Y.  387 ; 
People  V.  Miller,  90  N.  Y.  App.  Div.  560,  86 
N.  Y.  Suppl.  386. 

North  Carolina. —  Lacy  v.  Armour  Packing 
Co.,  134  N.  C.  567,  47  S.  E.  53. 

Ohio. —  Western  Union  Tel.  Co.  v.  Mayer, 
28  Ohio  St.  521. 

Permsylvania. —  Com.  v.  New  York,  etc.,  R. 
Co.,  129  Pa.  St.  463,  18  Atl.  412,  15  Am.  St. 
Rep.  724;  Com.  v.  Standard  Oil  Co.,  101  Pa. 
St.  119;  Germania  L.  Ins.  Co.  v.  Com.,  85 
Pa.  St.  513. 

Tennessee. —  State  v.  Phoenix  Ins.  Co.,  92 
Tenn.  420,  21  S.  W.  893. 

Virginia. —  Postal  Tel.  Cable  Co.  v.  Nor- 
folk, 101  Va.  125,  43  S.  E.  207;  Slaughter 
V.  Com.,  13  Gratt.  767.  And  see  American 
Surety  Co.  v.  Com.,  102  Va.  841,  47  S.  E. 
994,  construing  Va.  Const,  art.  12,  §  156a, 
and  Code  (1897),  §  1104,  as  amended  by  Acta 

[III.  B.  1] 
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corporation  doing  business  in  the  state,  as  upon  the  receipts  of  the  business 
carried  on  in  the  state,  to  require  that  it  be  paid  by  the  resident  agent  of  the 
corporation,  and  this  liability  on  default  by  him  may  be  enforced  by  sait.^*  The 
statutes  imposing  a  license-fee  or  tax  upon  foreign  corporations  do  not  apply  of 
course  to  a  foreign  corporation  which  owns  no  property  and  does  no  business  in 
the  state,  and  some  statutes  expressly  require  that  the  corporation,  to  be  subject 
to  their  provisions,  shall  employ  some  part  of  its  capital  within  the  state.*' 

2.  Filing  Charter,  Articles,  or  Certificate  of  Incorporation  —  a.  In  General. 
Statutes  exist  in  many  of  the  states  requiring  any  foreign  corporation,  seeking 
to  do  business  within  the  state,  to  file  a  copy  of  its  charter,  certificate  of  incor- 
poration, or  articles  of  association,  by  whatever  name  called,  with  the  secretary  of 
state  or  some  other  officer,  before  doing  any  business  in  the  state.^    Such  statutes 


(1902-1904),  p.  360,  and  by  Act,  May  15, 
1903. 

United  States. —  Pembina  Consol.  Silver 
Min.,  etc.,  Co.  v.  Pennsylvania,  125  U.  S. 
181,  8  S.  Ct.  737,  31  L.  ed.  650;  Home  Ins. 
Co.  V.  Augusta,  93  U.  S.  116,  23  L.  ed.  825; 
Liverpool,  etc.,  L.,  etc.,  Ins.  Co.  v.  Oliver,  10 
Wall.  566,  19  L.  ed.  1029 ;  Ducat  v.  Chicago, 
10  Wall.  410,  19  L.  ed.  972;  Paul  v.  Vir- 
ginia, 8  Wall.  168,  19  L.  ed.  357;  Oakland 
Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co.,  118 
Fed.  239,  55  C;  C.  A.  93 ;  Manchester  F.  Ins. 
'Co.  V.  Herriott,  91  Fed.  711. 

Cancbda. —  Lawless  v.  Sullivan,  3  Can.  Sup. 
<Ct.  117;  McLeod  v.  Sandall,  26  N.  Brunsw. 
526;  Halifax  v.  Jones,  28  Nova  Scotia  452; 
Lambe  v.  Dewhurst,  16  Quebec  Super.  Ct. 
326. 

See  12  Cent  Dig.  tit.  "  Corporations," 
§  2508. 

Recovery  of  fee  paid  under  protest. — ^A  for- 
'eign  corporation  which  has  paid  a  fi^nehiso 
fee  under  protest  in  order  to  obtain  the  filing 
of  its  articles  of  association  and  the  privi- 
lege of  doing  business  in  the  state  cannot 
■recover  the  money  back,  although  a  part 
lof  its  business  is  done  by  traveling  agents, 
Belling  its  products.  Moline  Plow  Co.  v. 
Wilkinson,  105  Mich.  57,  62  N.  W.  1119. 
iCompcn-e  supra,  I,  D,  .3,  e;  infra,  III,  B,   1. 

52.  State  v.  Sloss,  83  Ala.  93,  3  So.  745. 
See  also  Lawless  v.  Sullivan,  3  Can.  Sup.  Ct. 
317;  McLeod  v.  Sandall,  26  N.  Brunsw.  526; 
Halifax  v.  Jones,  28  Nova  Scotia  452. 

53.  See  the  cases  cited  in  the  preceding 
note.    And  see,  generally.  Taxation. 

What  constitutes  "doing  business"  in  the 
state  see  infra.  III,  E  et  seq. 

In  New  ifork  the  statute  (Laws  (1896), 
«.  908,  as  amended  by  Laws  (1901),  c.  558) 
imposes  upon  foreign  corporations  doing  busi- 
ness in  the  state  a  license-fee  and  franchise 
tax  to  be  computed  oipon  the  basis  of  the 
capital  stock  employed  by  the  corporation 
within  the  state;  and  under  this  statute  a 
foreign  corporation  is  not  liable  to  the  li- 
cense-fee or  tax  unless  it  is  doing  business 
in  the  state  and  its  capital  or  some  portion 
thereof  is  employed  within  the  state.  Peo- 
ple «.  Roberts,  154  N.  Y.  1,  47  N.  E.  974 
[reversing  90  Hun  474,  55  N.  Y.  Suppl.  9681. 
See  People  v.  Miller,  90  N.  Y.  App.  Div.  560, 
86  N.  Y.  Suppl.  386;  People  v.  Miller,  90 
N.  Y.  App.  Div.  545,  85  N.  Y.  Suppl. 
849. 

[Ill,  B.  1] 


In  Pennsylvania  the  statute  (Act  May  8,^ 
1901,  Pub.  Laws  150)  imposes  upon  foreign 
corporations  whose  principal  ofBce  or  chief 
place  of  business  is  located  in  the  common- 
wealth, or  which  have  any  part  of  their 
capital  employed  wholly  within  the  common- 
wealth, a  bonus  of  one  third  of  one  per  cent 
upon  the  amount  of  their  capital  employed 
or  to  be  employed  wholly  within  the  common- 
wealth. This  statute  affects  those  foreign 
corporations  only,  which,  after  the  passage 
of  the  act,  locate  their  chief  place  of  business 
or  employ  some  part  of  their  capital  wholly 
within  the  commonwealth.  Com.  v.  Dan- 
ville Bessemer  Co.,  207  Pa.  St.  302,  56  Atl. 
871. 

54.  As  to  the  construction  and  application 
of  such  statutes  see  the  following  cases: 

California. —  Keystone  Driller  Co.  v.  San 
Francisco  Super.  Ct.,  138  Cal.  738,  72  Pac. 
398;  South  Yuba  Water,  etc.,  Co.  v.  Rosa. 
80  Cal.   333,  22  Pac.   222. 

Indiana. —  American  Ins.  Co.  v.  Butler,  70 
Ind.  1. 

Iowa. —  State  v.  Chicago,  etc.,  R.  Co.,  80 
Iowa  586,  46  N.  W.  741. 

Michigan. —  Hoskins  v.  Rochester  Sav., 
etc.,   Assoc,   133  Mich.   505,  95   N.   W.   566. 

Minnesota. —  State  v.  Sioux  City,  etc.,  R. 
Co.,  43  Minn.  17,  44  N.  W.  1032. 

Montana. — -Manhattan  Trust  Co.  v.  Davis, 
23  Mont.  273,  58  Pac.  718;  State  v.  Rotwitt, 
17  Mont.  41,  41  Pac.  1004. 

Nebraska. —  Holt  v.  Rust-Owen  Lumber 
Co.,  2  Nebr.   (Unoff.)   170,  96  N.  W.  613. 

Nevada. —  Evans  v.  Lee,  11  Nev.  194. 

Pennsylvania. —  Delaware  River  Quarry, 
etc.,  Co.  V.  Bethlehem,  etc..  Pass.  R.  Co.,  204 
Pa.  St.  22,  53  Atl.  533. 

South  Carolina. —  State  v.  Tompkins,  48 
S.   C.  49,  25   S.  E.   982. 

Tennessee. —  Nichols,  etc.,  Co.  v.  Loyd,  111 
Tenn.  145,  76  S.  W.  911;  U.  S.  Saving,  etc., 
Co.  V.  Miller,   (Ch.  App.  1897)   47  S.  W.  17. 

Texas. —  Huffman  v.  Western  Mortg.,  etc., 
Co.,  13  Tex.  Civ.  App.  169,  36  S.  W.  306. 

17 tafe.— Booth  V.  Weigand,  (1904)  79  Pac. 
570. 

Washington. —  Dearborn  Foundry  Co.  v. 
Augustine,  5  Wash.  67,  31  Pac.  327. 

United  States. —  Hammer  v.  Garfield  Min., 
etc.,  Co.,  130  U.  S.  291,  9  S.  Ct.  548,  32  L.  ed. 
964  (authentication  of  copy  under  Montana 
statute)  ;  Black  v.  Caldwell,  83  Fed.  880 
(Montana  statute). 
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impose  reasonable  requirements  as  a  condition  precedent  to  the  right  of  the 
foreign  corporation  to  do  business  within  the  domestic  state  or  territory,  and  are 
generally  held  to  be  valid.^ 

b.  A  Mode  of  Domesticating  Foreign  Corporations.  This  is  one  of  the  modes 
adopted  by  some  of  the  states  for  domesticating  foreign  corporations."'  A  for- 
eign corporation  cannot  in  general  be  domesticated  without  its  consent.  It  can- 
not, for  instance,  be  compelled  to  become  a  domestic  corporation  of  another  state 
by  the  act  of  its  general  counsel  in  filing  its  charter  and  by-laws  with  the  secretary 
of  sucAi  other  state,  without  its  knowledge  or  consent,  his  authority  being  limited 
to  prosecuting  and  defending  suits  specially  intrusted  to  him,  and  to  the  payment  of 
taxes  and  license-fees,  where  it  promptly  disavows  his  acts  and  notifies  the  secretary 
of  such  other  state,  and  demands  the  return  of  the  papers  deposited  with  him." 

c.  Penalties  and  Disabilities  Fop  Failure  to  Comply  With  Statute.  Some 
of  the  statutes  under  consideration  not  only  impose  penalties™  upon  the  foreign 
corporation  or  its  agent  neglecting  to  comply  with  their  provisions,  but  also 
declare  that  all  their  acts  and  contracts  made  within  the  state  during  the  period 
of  their  default  shall  be  void."' 

d.  Evidentiary  Character  of  Certificate  Filed  by  Corporation.  It  has  been 
held  that  a  certificate  tiled  by  a  foreign  corporation  in  the  oflice  of  the  secretary 
of  state,  which  was  a  declaration  of  its  existence  as  a  foreign  corporation,  although 
not  the  strongest  possible  evidence  of  that  fact,  was  not  for  that  reason  secondary 
evidence,  as  it  did  not  presuppose  greater  evidence,  but  was  competent  as  primary 
evidence  of  an  admissicm  by  the  corporation.^ 

3.  Appointment  of  Agent  Upon  Whom  Process  May  Be  Served.  A  foreign 
corporation  may  be  and  very  generally  is  required  by  the  legislature  of  a  state 
within  which  it  seeks  to  do  business  to  appoint  a  resident  agent,  upon  whom  all 
process  may  be  served  in  suits  against  such  corporation,  and  to  execute  and  file  a 
power  of  attorney  in  due  form  to  that  end ;°'  and  in  default  of  which  it  will  not 


Non-compliance  caused  by  act  or  omission 
of  officer  of  domestic  state. —  Where  a  foreign 
eorporation  prior  to  making  a  contract  in 
the  state  has  substantially  complied  with 
the  restrictive  statute  by  obtaining  a  cer- 
tificate of  authority  to  do  business  from  the 
state  auditor,  having  first  furnished  him, 
as  required  by  the  statute,  with  a  statement 
showing,  among  other  things,  its  act  of  in- 
corporation, and  has  filed  such  certificate, 
with  a  certified  copy  of  the  statement  in 
the  clerk's  office  of  the  proper  county,  its 
contracts  are  not  rendered  invalid  or  un-- 
enforceable  because  the  certified  copy  of  the 
statement  so  filed,  by  reason  of  the  auditor's 
omission,  is  defective  in  not  containing,  as 
required  by  the  statute,  a  copy  of  the  act 
of  incorporation  filed  with  the  auditor,  since 
the  defect  is  due  to  the  auditor's  act,  and 
not  to  any  omission  of  the  corporation  or  its 
agents.  American  Ins.  Co.  v.  Butler,  70 
Ind.  1. 

55.  Rio  Grande  Western  E.  Co.  v.  Telluride 
Power  Transmission  Co.,  23  Utah  22,  63 
Pac.  995  (holding  that  without  complying 
with  such  a  condition  a  mining  corporation 
chartered  in  another  state  cannot  engage  in  its 
business  of  mining  in  Utah  or  acquire  any 
water-rights  under  the  laws  of  that  state)  ; 
Empire  Milling,  etc.,  Co.  v.  Tombstone  Mill- 
ing, etc.,  Co.,  100  Fed.  910.  See  also  Ehrhardt 
V  Robertson,  78  Mo.  App.  404;  State  v. 
Phoenix  Ins.  Co.,  92  Tenn.  420,  21  S.  W.  893 ; 
and  other  eases  in  the  preceding  note. 

56.  See  swpw,  I,  A,  3,  b,  (iv).    Under  the 


Iowa  statute  relating  to  railroad  companies, 
and  providing  that  such  a  company,  organ- 
ized under  the  laws  of  another  state,  owning 
and  operating  a  line  of  road  within  the  state 
of  Iowa,  "  shall  have  and  possess  all  the 
powers,  franchises,  rights,  and  privileges, 
and  be  subject  to  the  same  liabilities,  of 
railroad  companies  organized  and  incdrpo- 
rated  under  the  laws  of  this  state,  including 
the  right  to  sue,  and  the  liability  to  be  sued, 
the  same  as  railroads  organized  under  the 
laws  of  this  state,"  it  was  held  that  in  the 
absence  of  evidence  that  a  foreign  railroad 
company  had  complied  with  the  statute,  it 
was  not  entitled  to  personal  service  of  notice 
of  a  proceeding  to  establish  a  road  across  its 
track.  Even  if  domestic  corporations  were 
entitled  to  such  notice,  the  foreign  corpora- 
tion could  not  claim  the  right  of  a  domestic 
corporation  without  showing  compliance  with 
the  statute.  State  v.  Chicago,  etc.,  R.  Co.,  80 
Iowa  586,  46  N.  W.  741. 

57.  New  York  Mut.  Reserve  Fund  L.  As- 
soc. V.  Thompson,  125  N.  C.  435,  34  S.  B. 
537 

58.  See  mjfra.  III,  K;  IV,  M. 

59.  See  mfra,  IV,  B,  2. 

60.  Knorville  Nursery  Co.  v.  Com.,  108 
Ky.  6,  55  S.  W.  691,  21  Ky.  L.  Rep.  1483. 

61.  As  to  the  validity,  construction,  and 
effect  of  such  statutes  see  the  following  cases : 

AMboMia. —  Hanchey  v.  Southern  Home 
Bldg.,  etc.,  Assoc,  140  Ala.  245,  37  So. 
272;  McLeod  v.  American  Freehold  Land 
Mortg.  Co.,  100  Ala.  496,  14  So.  409;  McCall 
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be  permitted  to  do  business  witbin  the  state,  and  any  contracts  which  it  assumes 
to  make  within  the  state  may  be  voidable  at  least  in  the  absence  of  circumstances 
of  estoppel.^^  Many  of  the  states  have  thought  the  matter  of  sufficient  impor- 
tance to  embody  in  their  constitutions  provisions  requiring  foreign  corporations 
doing  business  within  the  state  to  keep  a  known  place  of  business  and  authorized 
resident  agents  therein.*^  And  statutes  have  been  enacted  in  affirmation  of  these 
constitutional  provisions."  These  constitutional  provisions,  being  prohibitory, 
are  generally  held  to  be  self-enf orcing ;  ^  but  the  provision  of  the  constitution  of 
Arkansas  was  held  not  to  be  self-executing,  and  not  operative  until  made  effectual 
by  an  act  of  the  legislature.*'    The  agent  appointed  by  a  foreign  corporation 


V.  American  Freehold  Land  Mortg.  Co.,  99 
Ala.  427,  12  So.  806;  Falls  v.  U.  S.  Savings, 
etc.,  Co.,  97  Ala.  417,  13  So.  25,  38  Am.  St. 
Eep.  194,  24  L.  R.  A.  174;  Nelms  v.  Edin- 
burg-American  Land  Mortg.  Co.,  92  Ala. 
157,  9  So.  141;  New  England  Mortg.  Secu- 
rity Co.  V.  Ingram,  91  Ala.  337,  9  So.  140 
(sufficiency  of  compliance  with  statute)  ; 
Dudley  «.  Collier,  87  Ala.  431,  6  So.  304,  13 
Am.  St.  Rep.  55;  American  Union  Tel.  Co. 
V.  Western  Union  Tel.  Co.,  67  Ala.  26,  42 
Am.  Eep.  90. 

Arkansas. —  Mullins  v.  Central  Coal,  etc., 
Co.,  (1904)  84  S.  W.  477;  St.  Louis,  etc., 
R.  Co.  V.  Philadelphia  Fire  Assoc,  60  Ark. 
325,  30  S.  W.  350,  28  L.  R.  A.  83. 

California. —  Keystone  Driller  Co.  v.  San 
Francisco  Super.  Ct.,  138  Cal.  738,  72  Pae. 
398,  act  of  March  8,  1901  (St.  (1901)  p.  108, 
c,  93),  imposing  penalty  for  failure  to  file 
articles  of  incorporation,  does  not  repeal  act 
of  March  17,  1899  (St.  (1899)  p.  Ill,  ^.  94), 
prohibiting  maintenance  or  defense  of  action 
until  designation  of  agent  upon  whom  process 
may  be  served. 

CoZorado.— Utley  v.  Clark-Gardiner  Lode 
Min.  Co.,  4  Colo.  369. 

Georgia. —  Equity  Life  Assoc,  v.  Gammon, 
119  Ga.  271,  46  S.  E.  100. 

Idaho. —  Smith  f.  Alberta,  etc..  Explora- 
tion Co.,    (1903)   74  Pac.  1071. 

Indiana. —  Morrow  v.  U.  S.  Mortgage  Co., 
96  Ind.  21. 

Iowa. —  Green  v.  Equitable  Mut.  Life,  etc., 
Assoc,  105  Iowa  628,  75  N.  W.  635;  Sparks 
V.  National  Masonic  Ace.  Assoc,  100  Iowa 
458,  69  N.  W.  678;  Gross  v.  Nichols,  72  Iowa 
239,  33  N.  W.  653. 

Kentucky. —  Com.  v.  Read  Phosphate  Co., 
113  Ky.  32,  67  S.  W.  45,  23  Ky.  L.  Rep.  2284. 

Massachuselts. —  Gibson  v.  Manufacturers' 
Ins.  Co.,  144  Mass.  81,  10  N.  E.  729. 

Minnesota. —  Magoffi,n  v.  Mutual  Reserve 
Fund  Life  Assoc,  87  Minn.  260,  91  N.  W. 
1115,  94  Am.  St.  Rep.  699;  Tolerton,  etc.,  Co. 
V.  Barek,  84  Minn.  497,  88  N.  W.  19. 

Missouri. —  Ehrhardt  v.  Robertson,  78  Mo. 
App.  404. 

Montana. —  State  v.  Rotwitt,  17  Mont.  41, 
41  Pac.  1004. 

North  Carolina. —  Fisher  v.  Traders'  Mut. 
L.  Ins.  Co.,  136  N.  C.  217,  48  S.  E.  667, 
statute  applies  to  all  corporations  doing  busi- 
ness in  the  state,  and  is  not  limited  to  those 
having  property  in  the  state. 

Ohio. —  Eureka  Ins.  Co.  v.  Parks,  1  Cine. 
Super.  Ct.  574. 
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Oregon. —  British  Columbia  Bank  v.  Page, 
6  Oreg.  431. 

Pennsylvania. —  Thorne  v.  Travellers'  Ins. 
Co.,  80  Pa.  St.  15,  21  Am.  Rep.  89. 

Termessee. —  Peters  v.  Neely,  16  Lea  275. 

Utah. —  Booth  v.  Weigand,  (1904)  79  Pac. 
570. 

United  States. —  Connecticut  Mut.  L.  Ins. 
Co.  V.  Spratley,  172  U.  S.  602,  19  S.  Ct.  308, 
43  L.  ed.  569;  Goodwin  v.  Colorado  Mortg., 
etc.,  Co.,  110  U.  S.  1,  3  S.  Ct.  473,  28  L.  ed. 
47;  St.  Clair  v.  Cox,  106  U.  S.  350,  1  S.  Ct. 
354,  27  L.  ed.  222;  Youmans  v.  Minnesota 
Title  Ins.,  etc.,  Co.,  67  Fed.  282 ;  In  re  Corn- 
stock,  6  Fed.  Cas.  No.  3,078,  3  Sawy.  218; 
French  v.  Lafayette  Ins.  Co.,  9  Fed.  Cas.  No. 
5,102,  5  McLean  461  [affirmed  in  18  How. 
404,  15  L.  ed.  451];  Semple  v.  British  Co- 
lumbia Bank,  21  Fed.  Cas.  No.  12,659,  5 
Sawy.  88. 

Canada. — -Globe  Mut.  L.  Ins.  Co.  v.  Sun 
Mut.  L.  Ins.  Co.,  22  L.  C.  Jur.  38,  1  Mon- 
treal Leg.  N.  139. 

See  12  Cent.  Dig.  tit.  "Corporations," 
;§§  2513-2516. 

Service  of  process  in  actions  against  for- 
eign corporations  see  infra,  V,  B,  4;  and, 
generally,  Peocess. 

Revocation  of  appointment  of  agent  see 
infra,  V,  B,  11;  and,  generally.  Process. 

62.  See  infra,  IV. 

63.  See  Ala.  Const.  (1875)  art.  14,  §  4; 
Ark.  Const.  (1872)  art.  12,  §  11;  Colo.  Const. 
(1876)  art.  15,  §  10;  Ida.  Const.  (1889> 
art.  11,  §  10;  Mont.  Const.  (1889)  art.  15. 
§  11;  Pa.  Const.   (1874)  art.  16,  §  5. 

64.  See  for  instance  Ala.  Acts  (1886-1887), 
p.  102,  §  60. 

65.  New  England  Mortg.  Security  Co.  v. 
Ingram,  91  Ala.  337,  9  So.  140;  Christian  f. 
American  Freehold  Land,  etc.,  Co.,  89  Ala. 
198,  7  So.  427 ;  Craddoek  v.  American  Free- 
hold Land  Mortg.  Co.,  88  Ala.  281,  7  So.  196; 
Mullens  v.  American  Freehold  Land  Mortg. 
Co.,  88  Ala.  280,  7  So.  201;  Farrior  v.  New 
England  Mortg.  Security  Co.,  88  Ala.  275,  7 
So.  200;  Dudley  v.  Collier,  87  Ala.  431,  6  So. 
304,  13  Am.  St.  Rep.  55 ;  Sherwood  v.  Alvis 
83  Ala.  115,  3  So.  307,  3  Am.  St.  Rep.  695 
Beard  v.  Union,  etc.,  Pub.  Co.,  71  Ala.  60 
American  Union  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  67  Ala.  26,  42  Am.  Rep.  90 ;  Smith 
V.  Alberta,  etc..  Exploration  Co.,  (Ida.  1903) 
74  Pac  1071;  Booth  v.  Weigand,  (Utah 
1904)  79  Pac.  570. 

66.  Sherwood  v.  Wilkins,  65  Ark.  312,  45 
S.  W.  988. 
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need  not  be  invested  with  any  of  the  contractual  powers  which  the  corpora- 
tion is  permitted  to  exercise,  but  it  is  snflBcient  if  he  is  authorized  to  accept 
and  receive  service  of  process.*'  In  some  iurisdictions  foreign  corporations  are 
required  to  iile  a  stipulation  authorizing  the  service  of  process  in  any  action 
against  it  on  the  state  commissioner  of  insurance  (in  the  case  of  insurance  com- 
panies) or  some  other  public  officer ;  ^  or  it  is  provided  that  if  a  foreign  corpora- 
tion doing  business  in  the  state  does  not  appoint  an  officer  or  agent  to  receive 
service  oi  process,  then  process  may  be  served  on  some  des^nated  public  officer/' 

4.  Maintenance  and  Designation  of  Place  of  Business.  \x\.  some  states,  by  con- 
stitutional or  statutory  provision,  foreign  corporations  are  required,  in  addition  to 
appointing  a  resident  agent  upon  whom  process  may  be  served,  to  maintain  and 
designate  one  or  more  known™  places  of  business  within  the  state.''  Such  a 
statute  is  complied  with  by  designating  the  town,  the  city,  or  the  other  known 
place  wliere  the  agent  of  the  corporation  may  be  found,  without  designating  the 
particular  store,  building,  or  office  where  he  may  be  found.™ 

5.  Filing  by  Agent  of  Evidence  of  Authority.  So  much  difficulty  in  proving 
the  authority  of  agents  of  foreign  corporations  has  arisen,  and  so  many  frauds  upon 
domestic  citizens  nave  been  perpetrated  by  such  bodies  by  denying  the  authority 
of  those  who  have  acted  in  their  behalf,  that  some  of  the  states  have  enacted 
statutes  providing,  in  substance,  that  the  agents  of  foreign  corporations,  before 
entering  upon  their  business  as  such,  shall  tile  evidence  of  their  authority  with 
the  clerks  of  the  counties  within  which  they  propose  to  do  business."  A  sensible 
construction  placed  upon  such  a  statute  was  that  it  did  not  apply  to  a  manager 
engaged  in  appointing  other  agents  to  do  the  business  of  the  company.'* 

6.  Taking  Out  License,  Permit,  or  Certificate  —  a.  In  General.  Another 
class  of  statutes  requires  foreign  corporations,  before  doing  business  in  the  state, 
to  take  out  a  license,  permit,  or  certificate  from  the  secretary  of  state,  commis- 
sioner of  insurance,  or  other  designated  officer,  upon  the  payment  of  a  prescribed 
fee,  usually  called  a  franchise  tax,  or  performance  of  other  prescribed  conditions ; 
and  a  foreign  corporation  cannot  lawfully  do  business  in  the  state  without  a 
compliance  with  such  statute.'^ 

67.  McCall  V.  American  Freehold  Land  91  Ala.  337,  9  So.  140  (suflaciency  of  eom- 
Mortg.  Co.,  99  Ala.  427,  12  So.  806;  Nelms  v.  pliance  with  requirement)  ;  Dudley  v.  Collier, 
Edinburg-American  Land  Mortg.  Co.,  92  Ala.  87  Ala.  431,  6  So.  304,  13  Am.  St.  Rep.  55 ; 
157,  9  So.  141.  American  Union  Tel.  Co.  v.  Western  Union 

68.  Magoffin  v.  Mutual  Reserve  Fund  L.  Tel.  Co.,  67  Ala.  26,  42  Am.  Rep.  90;  Smith 
Assoc,  87  Minn.  260,  91  N.  W.  1115,  94  Am.  v.  Alberta,  etc.,  Exploration  Co.,  (Ida.  1903) 
St  Rep.  699;  Johnston  v.  Mutual  Reserve  74  Pac.  1071;  Com.  «.  Read  Phosphate  Co., 
L.  Ins.  Co.,  45  Misc.  (N.  Y.)  316,  90  N.  Y.  113  Ky.  32,  67  Ky.  45,  23  Ky.  L.  Rep.  2284. 
Suppl.  539  [affirming  87  N.  Y.  Suppl.  438,  72.  Eslava  v.  New  York  Nat.  Bldg.,  etc., 
and  affirmed  in  104  N.  Y.  App.  Div.  544,  550,  Assoc,  121  Ala.  480,  25  So.  1013  (designa- 
629,  93  N.  Y.  Suppl.  1048,  1052,  1062]  (con-  tion  of  the  city  of  Mobile  sufficient,  without 
struing  the  North  Carolina  statute)  ;  Fisher  naming  a  particular  place  in  that  city)  ; 
V.  Traders'  Mut.  L.  Ins.  Co.,  136  N.  C.  217,  48  McLeod  v.  American  Freehold  Land  Mortg. 
S.   E.  667;   Moore  v.  Mutual  Reserve  Fund  Co.,   100  Ala.  496,  14  So.  409. 

Life  Assoc,  129  N.  C.  31,  39  S.  E.  637;  Biggs  73.  See  for  instance  Ind.  Rev.  St.    (1881) 

V.    Mutual    Reserve    Fund    Life   Assoc,    128  ,§§    3022,   3023;    also    Wash.    Code,    §    2481, 

N.  C.  5,  37  S.  E.  955.     See  also  infra,  V,  B,  which  contains  very  minute  provisions  on  this 

4,  c;  V,  B,  9.  subject. 

Revocation  of  authoiity  see  infra,  V,  B,  11.  74.  Morgan  v.  White,  101  Ind.  413. 

69.  Such  statutes  are  constitutional.  Fisher  75.  As  to  the  validity  and  construction  of 
V.  Traders'  Mut.  L.  Ins.  Co.,  136  N.  C.  217,  such  statutes  see  the  following  cases: 

48    S.   E.    667 ;    Davis   v.   Kansas,  etc..   Coal  California. —  Gutzeil  v.  Pennie,  95  Cal.  598, 

Co.,  129  Fed.  149,  Arkansas  statute.    See  also  30  Pac.  836. 

infra,  V,  B,  9 ;  and,  generally,  Process.  Michigan. —  Moline  Plow  Co.  v.  Wilkinson, 

70.  See  New  England   Mortgage   Security  105  Mich.  57,  62  N.  W.  1119. 

Co.  V.  Ingram,  91  Ala.  337,  9  So.  140.  Missouri. —  American    Ins.    Co.    v.    Smith, 

71.  McLeod    v.    American    Freehold    Land       19  Mo.  App.  627. 

Mortg  Co.,  100  Ala.  496,  14  So.  409 ;  Falls  v.  New  York.—  Lewis   Pub.  Co.  v.   Lenz,   86 

U.  S;  Savings,  etc.,  Co.,  97  Ala.  417,  13  So.  N.  Y.  App.  Div.  451,  83  N.  Y.  Suppl.  841; 

25,  38  Am.  St.  Rep.   194,  24  L.  R.  A.   174 ;  J.  R.  Alsing  Co.  v.  New  England  Quartz,  etc.. 

New  England  Mortg.  Security  Co.  v.  Ingram,  Co.,  66  N.  Y.  App.  Div.  473,  73  N.  Y.  Suppl. 

[Ill,  B.  6,  a] 
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b.  Evidentiary  Character  of  Certificate  or  License.  Under  a  statute  providing 
that,  if  the  secretary  of  state,  commissioner  of  insurance,  or  other  officer  is  satis- 
fied that  a  foreign  corporation  has  complied  witli  the  requirements  of  tlie  laws 
(entitling  it  to  do  business  in  tlie  state,  he  shall  issue  a  certiticate  or  license  stating 
puch  compliance,  the  certiticate  or  license  is  sufficient  to  establish  prima  faoie 
ifhe  authority  of  a  corporation  holding  it  to  do  business  in  the  stated' 

7.  Filing  Statements  of  Financial  Condition,  Amount  of  Capital,  Etc.  Some 
gl  \\\Q&Q  statutes,  in  addition  to  other  requirements,  prescribe  that  the  foreign 
corporq,tion  shall  file  an  annual  report  of  its  financial  condition,  in  default  of 
which  its  directors  will  become  personally  liable  for  its  debts."  And  in  some 
states,  before  a  foreign  corporation,  or  corporation  of  a  particular  kind,  can  do 
business  in  the  state,  it  is  required  to  file  a  statement  showing  the  amount  of 
capital  employed  in  its  business  or  other  facts  as  to  its  capital  or  assets  and 
liabilities.™ 

8.  Deposit  of  Sechrhies,  Etc.  Many  other  statutes  require  that  foreign  cor- 
porations in  order  to  obtain  a  license  to  do  business  shall  deposit  with  the 
treasurer  or  otlier  officer  of  the  state  securities  of  a  given  amount  and  description, 
for  the  protection  of  citizens  of  the  state  who  may  do  business  with  the  corpora- 
;tion.  Such  statutes  are  usually  enacted  with  respect  to  foreign  insurance  com- 
.panies  for  the  protection  of  domestic  citizens  who  may  become  their  policy- 
holders, but  they  sometimes  apply  also  to  other  corporations,  and  they  are  valid." 
It  has  been  held  tliat  for  a  foreign  saving  association  to  make  such  a  deposit  in 
.order  to  obtain  tlie  right  to  do  business  within  the  state  is  not  ultra  vires.^ 


347  laffirmed  in  174  N.  Y.  536,  66  N.  E. 
1110] ;  Kinney  v.  Reid  Ice  Cream  Co.,  57 
N.  Y.  App.  Div.  206,  68  N.  Y.  Suppl.  325. 

Oregon. —  Washington  Nat.  Bldg.,  etc.,  As- 
soc. V.  Stanley,  38  Oreg.  319,  63  Pac.  489, 
84  Am.  St.  Eep.  793,  58  L.  R.  A.  816. 

Texas. —  English,  etc.,  Mortg.,  etc.,  Co.  v. 
Hardy,  93  Tex.  289,  55  S.  W.  169;  Huffman 
V.  Western  Mortg.,  etc.,  Co.,  13  Tex.  Civ.  App. 
169,  36  S.  W.  306. 

West  Virginia. —  Virginia  Aec.  Ins.  Co.  v. 
Dawson,  53  W.  Va.  619,  46  S.  E.  51. 

Mandamus  to  obtain  license,  etc.,  see  in- 
fra, III,  Q. 

■  76.  Washington  Nat.  Bldg.,  etc.,  Assoc,  v. 
Stanley,  38  Oreg.  319,  63  Pac.  489,  84  Am. 
St.  Rep.  793,  58  L.  R.  A.  816.  And  see 
Gutzeil  V.  Pennie,  95  Cal.  598,  30  Pac.  836; 
American  Ins.  Co.  v.  Smith,  19  Mo.  App. 
627.  But  see  Washington  County  Mut.  Ins. 
Co.  V.  Chamberlain,  16  Gray  (Mass.)   165. 

77.  Mills  Annot.  St.  Colo.  §  491  (construed 
with  respect  of  the  date  of  filing,  in  Eraser 
V.  Mines  Leasing  Co.,  16  Colo.  App.  444,  66 
Pac.  167);  Mont.  Comp.  Laws,  §§  142, ,  144 
(construed  in  Manhattan  Trust  Co.  v.  Davis, 

,23  Mont.  273,  58  Pac.  718,  holding  that  the 
statute  is  complied  with  by  filing  the  same 
"with  the  recorder  of  the  county  where  its 
principal  office  for  doing  business  within  the 
state  is  located,  and  that  filings  need  not  be 
made  in  every  county  where  it  may  transact 
any  item  of  business). 

78.  See  U.  S.  Express  Co.  v.  Lucas,  36  Ind. 
361;  Barney  v.  Daniels,  32  Ind.  19  (both 
holding  that  the  amount  of  capital  employed 
and  to  be  stated  was  the  entire  amount  em- 
ployed and  not  merely  the  amount  employed 
in  the  state)  ;  Heard  v.  Pictorial  Press,  182 
Mass.  530,  65  N.  E.  901  (amount  of  capital, 
amoimt  paid  in,  and  assets  and  liabilities) ; 

[III,  B.  6,  b] 


Washington  County  Mut.  Ins.  Co.  v.  Hast- 
ings, 2  Allen  (Mass.)  398  (statement  re- 
quired of  insurance  company)  ;  Washington 
County  Mut.  Ins.  Co.  v.  Dawes,  6  Grav 
(Mass.)    376. 

Personal  liability  of  o£Scers  and  agents  see 
infra,  IV,  L. 

79.  Goldsmith  v.  Home  Ins.  Co.,  62  Ga. 
379.     See  also  List  v.  Com.,  118  Pa.  St.  322, 

12  Atl.  277;  State  v.  Mtna.  L.  Ins.  Co.,  69 
Ohio  St.  317,  69  N.  E.  608;  Sandel  v.  Atlanta 
L.  Ins.  Co.,  53  S.  C.  241,  31  S.  E.  230;  Lewis 
V.  American  Sav.,  etc.,  Assoc,  98  Wis.  203, 
73  N.  W.  793,  39  L.  R.  A.  559;  Paul  v.  Vir- 
ginia, 8  Wall.  (U.  S.)   168,  19  L.  ed.  357. 

80.  Lewis  v.  American  Sav.,  etc.,  Assoc,  98 
Wis.  203;  73  N.  W.  793,  39  L.  R.  A.  S.T!). 
Failure  of  the  corporation  to  comply  with  the 
statutory  provisions  of  the  state  of  its  domi- 
cile in  ma,king  such  deposit  does  not  render 
the  deposit  void,  compliance  with  such  pro- 
visions having  been  intended  as  a  matter  of 
local  administration  merely,  and  not  as  a 
condition  precedent  to  the  right  to  make  it. 
Lewis  V.  American  Sav.,  etc.,  Assoc,  supra. 
The  legislature  may  require  the  agents  of 
foreign  insurance  companies,  when  losses  oc- 
cur, to  retain  moneys  of  such  corporations 
coming  into  their  possession  until  the  losses 
are  adjusted,  or  to  abide  the  event  of  a  suit. 
Phenix   Ins.    Co.   v.   Burdett,    112    Ind.   204, 

13  N.  E.  705.  And  a  foreign  building  and 
loan  association  may  be  required  to  make  a 
special  deposit  for  the  exclusive  benefit  of 
domestic  creditors  and  shareholders  in  case 
of  its  insolvency.  People  v.  Granite  State 
Provident  Assoc,  161  N.  Y.  492,  55  N.  E. 
1053  lafp,rming  41  N.  Y.  App.  Div.  257,  58 
N.  Y.  Suppl.  510] ;  Lewis  v.  American  Sav., 
etc.,  Assoc,  98  Wis.  203,  73  N.  W.  793,  39 
N.  W.  793,  39  L.  R.  A.  559. 
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S.  Showing  as  to  Assets  and  Subscription  and  Payment  of  Capuai,  Stock.  Tliere 
aw  also  statutes  in  some  states  requiring  foreign  corporations,  before  being 
entitled  to  do  business,  to  show  that  a  certain  per  cent  of  their  authorized  capital 
stock  has  been  subscribed  and  paid  in,"  or  to  show  tliat,  in  addition  to  their 
required  capital,  they  have  assets  equal  to  their  outstanding  liabilities,  etc.'' 

10.  PROHiBrriNG  Removal  of  Causes  or  Resort  to  Federal  Courts.  A  state 
statute  cannot  constitutionally  prohibit  a  foreign  corporation  from  removing  to  a 
federal  court,  as  authorized  by  the  act  of  congress,  an  action  brought  against  it  in 
&  state  court,  or  to  require  an  agreement  by  it  that  it  will  not  resort  to  the 
federal  courts ;  ^  nor  can  it  render  an  agent  of  a  foreign  corporation  or  the  cor- 
porition  itself  liable  civilly  or  criminally  for  violation  thereof.^  But  since  a 
state  has  an  absolute  riglit,  without  regard  to  its  motive,  to  exclude  a  foreign 
corporation,  a  state  officer  cannot  be  compelled  by  mandamus  to  issue  a  permit  or 
license  to  a  foreign  corporation  to  do  business  in  the  state,  or  be  enjoined  from 
canceling  or  revoking  a  permit  or  license,  on  the  ground  tliat  the  exclusion  of 
tiie  corporation  is  unconstitutional  because  of  it's  refusal  to  comply  with  such  an 
unconstitutional  statute.^' 

11.  Other  Provisions.^  In  some  states  there  are  other  provisions  than  those 
above  enumerated  affecting  the  business  of  foreign  corporations.'^  A  state  may 
require,  and  in  some  instances  has  required,  the  consent  of  the  shareholders  of  a 
foreign  corporation  to  the  sale  or  encumbrance  of  its  property  in  the  state  or  other 
acts  or  contracts  therein."  And  in  a  number  of  states,  in  addition  to  statutory  or 
constitutional  provisions  prescribing  particular  conditions  precedent  to  the  right 
of  foreign  corporations  to  do  business  in  the  state,  there  is  a  general  provision  to 
the  effect  tliat  no  corporation  organized  outside  of  the  state  shall  be  allowed  to 
transact  business  in  the  state  on  more  favorable  conditions  than  are  prescribed  by 
law  for  domestic  corporations ;  thus  placing  them  under  all  regulations  or  restric- 
tions imposed  by  law  upon  the  latter.'* 

C.  RestFictions,  Etc.,  Considered  With  Reference  to  Particular  Cor- 
porations —  1.  In  General.     The  constitutional  and  statutory  provisions  impos- 

Power    of    directors.— A    foreign   building  side,  121  U.  S.  186,  7  S.  Ct.  931,  30  L.  ed. 

and   loan   association's    directors   empowered  915;  Doyle  i;.  New  York  Continental  Ins.  Co., 

"  to  enter  into  such  contracts  and  agreements  94  U.  S.  535,  24  L.  ed.  148;  New  York  Home 

as  they  may  deem  for  the  best  interests  of  Ins.  Co.  v.  Morse,  20  Wall.   (U.  S.)   445,  22 

its  affairs"  have  power  to  deposit  securities  L.  ed.   365    [reversing  30  Wis.  496,   11  Am. 

with  the  state  treasurer,  as  required  by  stat-  Rep.  580].     See  to  the  same  effect  Com.  v. 

ute,  before  business  can  be  done  in  the  state.  Jellico  Coal  Co.,  97  Ky.  246,  30  S.  W.  611, 

Xewis  V.  American  Sav.,  etc.,  Assoc,  98  Wis.  17  Ky.  L.  Rep.  109;  Com.  v.  East  Tennessee 

203,  73  N.  W.  793,  39  L.  R.  A.  559.  Coal  Co.,  97  Ky.  238,  30  S.  W.  608,  17  Ky.  L. 

Estopped  to  set  up  that  deposit  was  ultra  Rep.    139;    Baltimore,  etc.,   R.   Co.   v.   Cary, 

vires.—  Clarke  v.  Olson,  9  N.  D.  364,  83  N.  W.  28    Ohio    St.   208 ;    Hartford   Railway   Pass. 

519;  Lewis  v.  American  Sav.,  etc.,  Assoc,  98  Assur.  Co.  v.  Pierce,  27  Ohio  St.  155  [overrul- 

Wis.  203,  73  N.  W.  793,  39  L.  R.  A.  559.  ing  New  York  L.  Ins.  Co.  ».  Best,  23  Ohio 

A  receiver  appointed  in  the  state  is  entitled  St.  105]  ;  Texas  Land,  etc.,  Co.  v.  Worsham, 

to  retain  and  seU  or  collect  the  securities,  76  Tex.  556,  13  S.  W.  384;  State  v.  Doyle,  40 

and  apply  the  proceeds  to  the  redemption  in  Wis.  175,  22  Am.  Rep.  692.     Contra,  Goodrel 

full  of  all  shares  held  by  residents  of  the  v.  Kreichbaum,  70  Iowa  362,  30  N.  W.  872; 

state  and  the  performance  and  discharge  of  Home  Ins.  Co.  v.  Davis,  29  Mich.  238.     See 

all  the  association's  contracts  and  obligations  also  Cottkts,  11  Cyc.  845. 

to  members  and  persons  residing  therein,  the  84.  Com.  v.  Jellico  Coal  Co.,  97  Ky.  246, 

residue  if  any  to  be  turned  over  to  the  for-  30  S.  W.  611,  17  Ky.  L.  Rep.   109;  Barron 

eisn  receiver.     Lewis  v.  American  Sav.,  etc.,  v.  Bumside,  121  U.  S.  186,  7  S.  Ct.  931,  30 

Assoc,  98  Wis.  203,  73  N.  W.  793,  39  L.  R.  A.  L.  ed.  915. 

559     '  85.  State  v.  Doyle,  40  Wis.   175,  22  Am. 

81  See  English,  etc.,  Mortg.,  etc.,  Co.  v.  Rep.   692;   Doyle   v.   New  York   Continental 
Hardy  93  Tex.  289,  55  S.  W.  169.  Ins.  Co.,  94  U.  S.  535,  24  L.  ed.  148. 

82  Bankers'  L    Ins.  Co.  v.  Fleetwood,  76  86.  See  the  statutes  of  the  various  states. 
Vt    297    57  Atl.  239.  87.  Williams  v.  Gaylord,  186  U.  S.  157,  22 

83  Barrow   Steamship   Co.   v.   Kane,    170  S.   Ct.   798,   46   L.   ed.    1102    laffirming    102 
U    S.    100,    18   S.   Ct.   526,   42   L.   ed.   964;  Fed.  372,  42  C.  C.  A.  401]. 

Southern  Pac  Co.  v.  Denton,  146  U.  S.  202,  88.  See  London,  etc.,  Bank  v.  Aronstein, 

13  S   Ct.  44,  36  L.  ed.  942;  Barron  v.  Bum-       117  Fed.  601,  54  C.  C.  A.  663,  constitution  of 

[III,  C.  1] 
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ing  aonditions  or  restrictions  upon  or  regulating  foreign  corporations  sometimes 
apply  in  terms  to  foreign  corporations  of  a  particular  Kind  only,  and  sometimes 
apply  to  foreign  corporations  generally,  or  are  general  and  except  corporations 
of  a  particular  kind.^'  In  this  subdivision  we  will  consider  such  provisions  vrith 
reference  to  particular  corporations.'"  As  a  rule,  where  foreign  corporations  of  a 
particular  kind  are  governed  by  special  regulations,  the  general  law  pertaining  to 
foreign  corporations  is  not  applicable  to  thera.'^ 

2.  Insurance  Companies  —  a.  In  General.  The  business  of  insurance  is  not 
commerce,  and  a  policy  of  insurance  written  by  a  corporation  existing  in  one 
state  upon  property  existing  in  another  state,  or  upon  the  life  of  a  resident  of 
another  state,  is  not  interstate  commerce.'^  It  follows  from  this  tliat  it  is  coraoe- 
tent  for  any  state  to  impose  such  restrictions  upon  foreign  insurance  companies 
seeking  to  do  business  within  its  limits  as  may  to  its  legislature  seem  necessary  or 
desirable,  and  that  if  foreign  insurance  companies  cannot  do  business  under  the 
restrictions,  or  comply  with  the  conditions,  they  must  keep  out.'' 


California.     See  also  supra,  I,  G,  where  such 
provisions  are  treated. 

89.  See  the  cases  specifically  cited  in  the 
notes  following. 

Coiporations  for  improving  live  stock,  cul- 
tivating farms,  etc. —  A  foreign  corporation 
for  pecuniary  profit,  whose  business  is  the 
purchase,  cultivation,  and  sale  of  nursery 
stock,  including  trees,  vines,  flowers,  seeds, 
etc.,  the  purchase,  holding,  etc.,  of  land  neces- 
sary for  such  business,  etc.,  is  not  within 
the  exception  of  Minn.  Laws  ( 1899 ) ,  pp.  68, 
71,  cc.  69,  70,  imposing  certain  conditions 
upon  every  foreign  corporation  for  pecuniary 
profit,  but  excepting  corporations  "  for  the 
purpose  of  raising  and  improving  live  stock, 
cultivating  and  improving  farms,  garden  or 
horticultural  lands,  growing  sugar  beets  or 
any  corporation  for  the  purpose  of  canning 
fruits  or  vegetables."  Sherman  Nursery  Co. 
V.  Aughenbaugh,  93  Minn.  201,  100  N.  W. 
1101. 

90.  Application  of  statutes  to  corporations 
already  doing  business  see  infra,  III,  J,  1. 

91.  Rhem  v.  German  Ins.,  etc.,  Inst.,  125 
Ind.  135,  25  N.  E.  173;  Barricklow  v. 
Stewart,  31  Ind.  App.  446,  68  N.  E.  316. 

92.  See  supra,  I,  D,  3,  c,  (iv). 

93.  Alabama. —  Noble  v.  Mitchell,  100  Ala. 
519,  14  So.  581,  25  L.  E.  A.  238. 

Georgia. —  Goldsmith  v.  Home  Ins.  Co.,  62 
Ga.  379. 

Illinois. — People  v.  New  York  Fidelity,  etc., 
Co.,  153  111.  25,  38  N.  E.  752,  26  L.  R.  A. 
295;  Germania  Ins.  Co.  v.  Swigert,  128  111. 
237,  21  N.  E.  530,  4  L.  R.  A.  473;  Pierce 
V.  People,  106  111.  11,  46  Am.  Rep.  683;  Home 
Ins.  Co.  V.  Swigert,  104  111.  653;  Ducat  v. 
Chicago,  48  111.  172,  95  Am.  Dec.  529. 

Indiana. —  State  v.  Insurance  Co.  of  North 
America,  115  Ind.  257,  17  N.  E.  574;  Phenix 
Ins.  Co.  V.  Burdett,  112  Ind.  204,  13  N.  E. 
705;  Farmers',  etc.,  Ins.  Co.  v.  Harrah,  47 
Ind.  236. 

Iowa. —  Scottish  Union,  etc.,  Ins.  Co.  v. 
Herriott,  109  Iowa  606,  80  N.  W.  665,  77  Am. 
St.  Rep.  548;  State  v.  New  York  Fidelity, 
etc.,  Co.,  77  Iowa  648,  42  N.  W.  509. 

Kansas. —  State  v.  Phipps,  50  Kan.  609,  31 
Pac.  1097,  34  Am.  St.  Rep.  152,  18  L.  R.  A. 
657 ;  Phoenix  Ins.  Co.  v.  Welch,  29  Kan.  672. 

[Ill,  C,  1] 


Kentiicky. —  Phoenix  Ins.  Co.  v.  Com.,  5 
Bush  68,  96  Am.  Dec.  331;  Com.  v.  Milton, 
12  B.  Mon.  212,  54  Am.  Dec.  522. 

Louisiana. —  State  v.  Liverpool,  etc.,  Ins. 
Co.,  40  La.  Ann.  463,  4  So.  504;  State  v.  Fos- 
dick,  21  La.  Ann.  434. 

Maryland. —  Talbott  v.  New  York  Fidelity, 
etc.,  Co.,  74  Md.  536,  22  Atl.  395,  13  L.  R.  A. 
584. 

Massachusetts. —  Gibson  v.  Manufacturers' 
Ins.  Co.,  144  Mass.  81,  10  N.  E.  729;  Wash- 
ington County  Mut.  Ins.  Co.  v.  Dawes,  6 
Gray  376. 

Michigan. —  Hartford  F.  Ins.  Co.  v.  Ray- 
mond, 70  Mich.  485,  38  N.  W.  474;  People 
V.  Howard,  50  Mich.  239,  15  N.  W.  101; 
Home  Ins.  Co.  v.  Davis,  29  Mich.  238. 

Minnesota. —  State  v.  New  York  Fidelity, 
etc.,  Co.,  39  Minn.  538,  41  N.  W.  108. 

Missouri. —  Cravens  v.  New  York  L.  Ins. 
Co.,  148  Mo.  583,  50  S.  W.  519,  71  Am.  St. 
Rep.  628,  53  L.  R.  A.  305;  Daggs  v.  Orient 
Ins.  Co.,  136  Mo.  382,  38  S.  W.  85,  58  Am.  St. 
Rep.  638,  35  L.  R.  A.  227. 

ifew  Hampshire. —  Haverhill  Ins.  Co.  v. 
Prescott,  42  N.  H.  547,  80  Am.  Dec.  123. 

New  Jersey. —  Tatem  v.  Wright,  23  N.  J.  L. 
429. 

New  York. —  People  v.  Philadelphia  Fire 
Assoc,  92  N.  Y.  311,  44  Am.  Rep.  380. 

North  Dakota. —  State  v.  Carey,  2  N.  D.  36, 
49  N.  W.  164. 

Ohio. —  State  v.  New  York  Fidelity,  etc., 
Co.,  49  Ohio  St.  440,  31  N.  E.  658,  34  Am. 
St.  Rep.  573,  16  L.  R.  A.  611. 

Pennsylvania. —  List  v.  Com.,  118  Pa.  St. 
322,  12  Atl.  277;  Germania  L.  Ins.  Co.  v. 
Com.,  85  Pa.  St.  513;  Thorne  v.  Travelers' 
Ins.  Co.,  80  Pa.  St.  15,  21  Am.  Rep.  89. 

South  Carolina. —  Sandel  v.  Atlanta  L.  Ins. 
Co.,  53  S.  C.  241,  31.  S.  E.  230. 

Termessee. — Dugger  v.  M,echanics',  etc.,  Ins. 
Co.,  95  Tenn.  245,  32  S.  W.  5,  28  L.  R.  A. 
796;  State  v.  Phoenix  Ins.  Co.,  92  Tenn.  420, 
21  S.  W.  893. 

Vermont. —  Granite  State  Mut.  Aid  Assoc. 
V.  Porter,  58  Vt.  581,  3  Atl.  545;  Lycoming 
F.  Ins.  Co.  V.  Wright,  55  Vt.  526. 

Virginia. —  Connecticut  Mut.  L.  Ins.  Co.  v. 
Duerson,  28  Gratt.  630;  Slaughter  v.  Com., 
13  Gratt.  767. 
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b.  Impairment  of  Rights  by  Subsequent  Statutes.  But  it  Las  been  held  that 
where  a  foreign  insurance  company  has  cotnjjlied  with  all  the  conditions 
denaanded  by  the  existing  state  law,  and  has  received  a  license  to  carry  on  its 
business  in  the  state,  and,  under  such  license,  has  expended  money  in  establishing 
agencies  and  in  advertising  and  building  up  a  business,  it  has  acquired  the  sarne 
right  to  challenge  the  validity  of  statutes  subsequently  enacted  impairing  its 
business  which  a  domestic  corporation  might  possess.'* 

e.  Minute  Regulations  of  Insurance  Companies.  In  some  of  the  states  the 
business  of  life  insurance  is  minutely  regulated  by  statute,  and  foreign  insurance 
companies  are  not  permitted  to  do  business  within  the  state  without  complying 
with  the  statutes.'^  Such  is  the  ease  in  Ohio.  It  has  been  held  in  that  state  that 
a  company  organized  under  the  laws  of  Pennsylvania  for  the  purpose  of  "  insur- 
ing lives  on  the  plan  of  assessment  upon  surviving  members,"  without  any  limi- 
tation, does  not  come  within  the  class  of  life-insurance  companies  provided  for  in 
section  3630  of  the  Revised  Statutes  of  Ohio,  which  section  does  not  embrace 
companies  insuring  the  lives  of  members  for  the  benefit  of  others  than  their 
families  and  heirs.  A  mandamus  would  not  therefore  be  granted  against  the 
superintendent  of  insurance  to  compel  the  registration  of  such  a  foreign  insurance 
company.'* 

d.  Application  of  Statutes  to  Mutual  Benefit  Societies.  The  question  has 
arisen  in  several  cases,  whether  benevolent  orders,  or  mutual  benefit  societies, 
which  combine  with  social  features  the  feature  of  mutual  life  and  health  insur- 
ance, are  life-insurance  companies  within  the  meaning  of  statutes  subjecting 
foreign  insurance  companies  to  local  supervision.'^  A  mutual  aid  association  of 
the  state  of  Ohio  is  not  a  foreign  insurance  company  within  the  meaning  of  a 
Pennsylvania  statute,'^  and  is  not  liable  to  the  penalty  imposed  by  that  act  on 
foreign  insurance  companies  for  transacting  business  within  the  state  without 
authority  of  law,  but  is  within  the  exception  of  another  statute  "  which  divests 
the  control  of  the  insurance  commissioner  over  beneficial  associations.^    A  foreign 

Wisconsin. —  State  v.  Root,  83  Wis.  667,  54  tion  "  shall  include  any  association  carrying 

N.  W.  S3,  19  L.  R.  A.  271;  Stanhilber  v.  Mu-  on  in  any  manner  the  business  of  insurance, 

tual   Mill,   etc.,    Ins.    Co.,    76   Wis.   285,   45  except     societies     which     secure     members 

N.  W.  221 ;  State  v.  U.  S.  Mutual  Ace.  Assoc,  through   the   lodge   system    exclusively,    and 

67  Wis.  624,  31  N.  W.  229;   State  v.  Doyle,  employ  no  agents,  except  in  the  work  of  local 

40  Wis.  175,  22  Am.  Rep.  692;  Morse  v.  Home  subordinate  lodges,  a  corporation  which  is- 

Ins.    Co.,    30   Wis.    496,    11    Am.   Rep.   580;  sues  certificates  of  membership,  amounting  to 

^tna  Ins.  Co.  v.  Harvey,  11  Wis.  394.  a  contract  of  life  insurance,  obtaining  mem- 

United  States. —  Connecticut  Mut.  L.  Ins.  bers  through  employed  agents,  and  without 

Co.  V.  Spratley,  172  U.  S.  602,  19  S.  Ct.  308,  their  being  attached  to  a  lodge  to  become  in- 

43  L.  ed.  569;  Orient  Ins.  Co.  v.  Daggs,  172  sured,  is,  although  it  be  an  assessment  or  eor 

U.    S.   557,    19   S.   Ct.   281,   43   L.   ed.   552;  operative  insurance  company,  as  defined  by 

Philadelphia   Fire  Assoc,   v.   New  York,   119  section    664,   within   section   633,    subjecting 

U.  S.  110,  7  S.  Ct.  108,  30  L.  ed.  342;  Doyle  to  penalty  an  agent  of  a  foreign  insurance 

V.  Continental  Ins.  Co.,  94  U.  S.  535,  24  L.  ed.  company  who  solicits  insurance  for  it  without 

148 ;  New  York  Home  Ins.  Co.  v.  Morse,  20  first  procuring  a  license. 

Wall.  445,  22  L.  ed.  365;  Liverpool,  etc.,  L.,  98.  Penn.  Act,  April  4,  1873. 

etc.,  Ins.  Co.  v.  Oliver,  10  Wall.  566,  19  L.  ed.  99.  Penn.  Act,  May  1,  1876,  §  54. 

1029 ;  Paul  v.  Virginia,  8  Wall.  168,  19  L.  ed.  1.  Com.  v.  National  Mut.  Aid  Assoc,   94 

357;  Manchester  F.  Ins.  Co.  v.  Harriott,  91  Pa.  St.  481. 

Fed.  711.  So  in  Ohio  it  was  held  that  associations  of 

See    12    Cent.    Dig.    tit.    "  Corporations,"  persons  incorporated  under  the  act  of  April 

§  2505  et  seg.  And  see,  generally,  Insubance.  20,   1872    (69  Ohio  Laws  82),  for  the  pur- 

94.  Niagara  F.  Ins.  Co.  v.  Cornell,  110  Fed.  pose  of  mutual  protection  and  relief  of  its 
816.  members  and  for  the  payment  of  stipulated 

95.  See  the  cases  cited  supra,^  note  93.  sums  of  money  to  the  families  or  heirs  of  de- 

96.  State  v.  Moore,  38  Ohio  St.  J  [re-  ceased  members,  are  not  subject  to  the  laws 
affirmed  in  39  Ohio  St.  486,  in  respect  of  a  of  that  state  relating  to  life-insurance  com- 
New  York  insurance  company].  panics.     State  v.  Mutual   Protection   Assoc, 

97.  See  Sims  v.  Com.,  114  Ky.  827  24  Ky.  26  Ohio  St.  19. 

L.  Rep.  1591,  71  S.  W.  929,  holding  that  un-  So  in  Missouri  there  are  a  number  of  de- 

der  Ky.  St.  §  641,  declaring  that  the  words       cisions  upon  the  question  whether  societies 
"  insurance  company  "  or  "  insurance  corpora-       of  this  kind  are  subject  to  the  insurance  laws 
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mutual  benefit  association  having  no  "  legal  reserve,"  but  merely  an  "emergency 
fund  "  with  a  reservation,  in  its  benefit  certificates,  of  a  power  to  raise  or  lower 
the  specified  rates  of  assessment,  has  been  held  to  be  an  association  providing 
insurance  "  upon  the  assessment  plan,"  and  as  such  entitled  to  do  business  under 
the  laws  of  Wisconsin  upon  complying  therewith ;  and  a  peremptory  mandamus 
was  accordingly  granted  by  the  supreme  court  of  that  state  to  the  commissioner 
of  insurance,  to  compel  him  to  grant  a  license  to  such  a  company.^ 

3.  Banking  Companies.  A  state  may  impose  any  conditions,  restrictions,  or 
regulations  it  may  see  fit  upon  the  right  of  foreign  banking  corporations  to  carry 
on  their  business  within  its  limits.'  In  the  days  of  state  banks  of  issue  and  of 
what  was  called  "  wild  cat "  and  "  red  dog "  money,  statutes  were  sometimes 
enacted  prohibiting  the  dealing  in  bank-bills  issued  by  foreign  banking  corpora- 
tions. The  taxing  clause  of  the  J^ational  Banking  Act  has  rendered  the  decisions 
construing  these  statutes  obsolete,  and  hence  they  will  not  be  examined  except  in 
so  far  as  they  refer  to  commercial  paper  other  than  circulating  bank-notes,  issued 
by  foreign  banking  companies.  Such  a  statute  has  been  held  not  to  avoid  a 
promissory  note  executed  in  another  state,  and  payable  there,  although  the  parties 


of  the  state.  It  was  held  that  where  one 
of  the  main  objects  of  a  corporation  was  to 
aid  the  families  of  its  deceased  members,  the 
payment  of  a  small  stipend  to  the  helpless 
children  of  a  deceased  member  was  not  a 
violation  of  a  provision  of  the  charter  against 
carrying  on  the  business  of  insurance.  Bar- 
baro  f.  Occidental  Grove  No.  16,  4  Mo.  App. 
429.  But  where  the  main  object  of  the  cor- 
poration was  to  do  business  of  insurance,  and 
it  had  salaried  officers,  and  paid  commissions 
upon  risks  obtained  in  the  course  of  its 
business,  it  was  held  that  it  could  not  evade 
the  insurance  laws  by  calling  itself  a  be- 
nevolent society,  and  obtain  a  charter  as 
such.  State  v.  Citizens'  Ben.  Assoc,  6  Mo. 
App.  163.  Similarly  see  State  v.  Merchants' 
Exch.  Mut.  Benev.  Soc,  72  Mo.  146;  State 
V.  Brawner,  15  Mo.  App.  597.  Compare 
State  V.  Central  St.  Louis  Masonic  Hall  As- 
soc, 14  Mo.  App.  597. 

Under  statutes  of  Vermont  (Vt.  Rev.  Laws, 
§  3607,  as  amended  by  Vt.  Acts  (1884), 
No.  45 ) ,  a  mutual  or  cooperative  insurance 
association  not  organized  under  the  laws  of 
that  state  is  not  entitled  to  a  license  to 
transact  business  therein,  unless  it  has  assets 
to  the  amoiint  of  one  hundred  thousand  dol- 
lars, and  so  much  more  as  may  be  necessary 
to  balance  its  liabilities,  such  liabilities  to 
be  computed  and  such  assets  to  be  invested 
as  provided  by  the  statute.  Granite  State 
Mut.  Aid  Assoc,  v.  Porter,  58  Vt.  581,  3  Atl. 
545. 

Corporation  of  District  of  Columbia. — That 
a  corporation  created  by  an  act  of  congress 
"  in  the  District  of  Columbia,"  with  power  to 
exercise  all  the  powers  incidental  to  "  frater- 
nal and  benevolent  corporations  "  within  that 
district,  has  no  inherent  power  to  do  business 
in  a  state  in  violation  of  its  statutes  see 
Layden  v.  Endowment  Rank,  K.  P.  of  W., 
128  N.  C.  546,  39  S.  E.  47. 

2.  State  V.  Root,  83  Wis.  667,  54  N.  W. 
33,  19  L.  R.  A.  271. 

3.  Newberry  Bank  v.  Stegall,  41  Miss.  142 ; 
Louisiana  Bank  v.  Young,  37  Mo.  398;  Tay- 
lor V.  Bruen,  2  Barb.  Ch.  (N.  Y.)  301;  Bow- 
man V.  Cecil  Bank,  3  Grant   (Pa.)   33.    And 
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see  supra,  I,  C,  4;  III,  A;  and  Banks  and 
Banking,  5  Cyc.  490. 

What  is  a  "  banking  corporation." —  A  for- 
eign corporation  making  loans  upon  mort- 
gages of  real  estate  and  pledges  of  its  own 
stock  is  not  a  "  banking  corporation  "  within 
the  meaning  of  a  restrictive  statute.  Pacific 
Bldg.  Co.  V.  Hill,  40  Oreg.  280,  67  Pac.  103. 

That  an  express  company  doing  a  banking 
business  is  not  within  the  meaning  of  such 
statutes  see  Wells  v.  Northern  Pac.  R.  Co.,  23 
Fed.  469,  10  Sawy.  441. 

What  is  a  "  banking  "  or  "  loan  and  invest- 
ment" business,  within  the  meaning  of  the 
Massachusetts  act  of  1889,  chapter  452,  pro- 
hibiting' a  foreign  corporation  from  engaging 
in  the  banking  or  loan  and  investment  busi- 
ness under  a  name  similar  to  that  of  a  do^ 
mestic  corporation  see  International  Trust 
Co.  V.  International  L.  &  T.  Co.,  153  Mass. 
271,  26  N.  E.  693,  10  L.  R.  A.  578. 

Construction  of  Missouri  statute  excluding 
foreign  banking  and  loan  associations  from 
that  state  see  Ferguson  v.  Soden,  111  Mo.  208, 
19  S.  W.  727,  33  Am.  St.  Rep.  512;  Long  v. 
Long,  79  Mo.  644;  Louisiana  Bank  v.  Young, 
37  Mo.  398;  Connecticut  Mut.  L.  Ins.  Co.  V. 
Albert,  39  Mo.  181. 

Construction  of  early  New  York  statutes 
against  foreign  banking  corporations. —  That 
the  statute  prohibited  lending  money  upon  a 
mortgage  under  the  designation  of  the  busi- 
ness of  banking  see  Silver  Lake  Bank  v. 
North,  4  Johns.  Ch.  (N.  Y.)  370.  That  an 
agreement  to  redeem  notes  issued  in  violation 
of  the  statute  was  void  see  De  Groot  v.  Van 
Duzer,  20  Wend.  (N.  Y.)  390  [reversing  17 
Wend.  170].  What  statutes  prohibiting  for- 
eign corporations  from  keeping  an  office  of 
discount  and  deposit  within  the  state  did 
not  prohibit  a  single  loan  see  Suydam  v. 
Morris  Canal,  etc.,  Co.,  6  Hill  (N.  Y.)  217 
[affirnfmg  5  Hill  491  note].  That  it  was  a 
violation  of  the  statute  for  an  agent  of  a. 
foreign  banking  company  to  attend,  from 
time  to  time,  at  a  place  in  New  York  to  re-^ 
ceive  deposits  and  discount  notes  see  Taylor 
V.  Bruen,  2  Barb.  Ch.  (N.  Y.)  301.  That 
a  national  bank  was  within  the  prohibition 
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knew  that  the  note  was  to  be  indorsed  and  used  in  the  state  containing  the 
prohibitory  legislation.^ 

4.  Guaranty  and  Surety  Companies.  So  also,  in  the  case  of  foreign  guaranty 
and  surety  companies,  they  may  be  admitted,  excluded,  or  regulated  as  to  the 
legislature  may  seem  best.^  A  constitutional  provision  that  the  exercise  of 
police  powers  of  the  state  shall  never  be  abridged,  or  so  construed  as  to  permit 
corporations  to  conduct  their  business  in  such  a  manner  as  to  infringe  the  equal 
rights  of  individuals  or  the  general  well-being  of  the  state,  is  not  violated  by  a 
statute  authorizing  a  foreign,  as  well  as  a  domestic  guaranty  company,  to  become 
surety  upon  bonds  required  to  be  furnished  by  law.^ 

5.  Trust  Companies.  In  like  manner,  a  state  may  admit,  exclude,  or  regulate 
foreign  trust  companies  seeking  to  do  business  within  its  limits.'  A  foreign  cor- 
poration which  accepts  and  acts  as  trustee  under  a  trust  deed  executed  by  a  rail- 
way company,  entitling  the  trustee  in  a  special  contingency  to  enter  into  and  take 
possession  of  the  railroad  and  all  the  property  mortgaged,  and  to  manage,  main- 
tain, and  operate  the  railroad  by  such  agents  and  managers  as  the  trustee  may 
appoint,  and  to  collect  and  receive  all  moneys  and  revenues  arising  from  such 
management,  and  to  apply  the  same  to  the  expenses  arising  in  the  performance 
of  the  trust,  including  a  reasonable  compensation  for  its  services,  and  next  to  the 
maintenance,  management,  and  operation  of  the  railroad,  including  payment  of 
taxes,  assessments,  etc.,  and  next  to  the  payment  jpro  rata  of  the  interest  due  and 
in  default  of  the  bonds  secured  thereby,  has  been  held  to  be  within  the  Illinois 
statute  requiring  any  corporation  "  accepting  and  executing  trusts  "  to  file  a  list 
and  brief  description  of  the  trusts  held  by  the  company.* 

6.  Manufacturing  and  Mercantile  Companies  —  a.  In  GeneFal.  It  has  repeat- 
edly been  held  that  a  state  may  altogether  exclude  foreign  manufacturing  and  mer- 
cantile corporations,  or  impose  upon  them  such  terms  or  restrictions  as  it  may  see 
fit  as  a  condition  precedent  to  their  right  to  do  business  within  its  limits,'  except 
that  it  cannot  prevent  or  interfere  with  transactions  constituting  interstate  or 
foreign  commerce.'"' 

b.  Corporations  Vending  Patented  Articles.  But  it  has  been  held  that  exclu- 
sive rights  guaranteed  to  inventors  by  the  government  of  the  United  States  in, 
pursuance  of  acts  of  congress  passed  in  conformity  with  the  constitution  cannot 
be  impaired  by  the  legislation  of  the  states ;  and  therefore  that  a  statute  imposing 
conditions  and  restrictions  upon  foreign  corporations  entering  a  state  to  do  busi- 

of  the  statute  see  Fairhaven  Nat.   Bank  v.  9.  Kentucky. — Com.  v.  Read  Phosphate  Co., 

Phoenix  Warehousing  Co.,  6  Hun  (N.  Y.)  71.  113  Ky.  32,  67  S.  W.  45,  23  Ky.  L.  Hep.  2284, 

4.  Merchants'  Bank  v.  Spaulding,  9  N.  Y.  Louisiana. —  State    v.    Hammond    Packing 
53.  Co.,  110  La.  180,  34  So.  368,  98  Am.  St.  Rep. 

5.  Gutzeil  V.  Pennie,  95  Cal.  598,  30  Pac.  459. 

836.     And  see  supra,  I,  C,  4;  III,  A;  and,  Minnesota. —  Tolerton,   etc.,   Co.   v.   Barck, 

generally,    Pbincipal   and   Stteety.     In   In-  84  Minn.  497,  87  N.  W.  19. 

diana  foreign  surety  companies  are  governed  'North  Carolina. —  Lacy  v.  Armour  Packing 

by  a  special  statute   (Burns  Rev.  St.   (1901)  Co.,  134  N.  C.  567,  47  S.  E.  53. 

§§  5480-5494),  and  the  general  law  pertain-  Oregon. —  Singer   Mfg.    Co.   v.   Graham,    8 

ing  to  foreign  corporations  is  not  applicable  Oreg.  17,  34  Am.  Rep.  572.    . 

to    them-.      Barricklow   v.    Stewart,    31    Ind.  Tennessee. —  State  v.  Schlitz  B/ewing  Co., 

App.  446,  68  N.  E.  316.  104  Tenn.  715,  59   S.  W.   1033,  78  Am.  St. 

6.  Standard  Cotton  Seed  Oil  Co.  v.  Mathe-  Rep.  941. 

son,  48  La.  Ann.  1321,  20  So.  713.    And  see,  Texas. —  Waters-Pierce  Oil  Co.  v.  State,  19 

eenerally,  Pbincipal  and  Surety.  Tex.  Civ.  App.  1,  44  S.  W.  936  {affirmed  in 

7.  Morse    v.   Holland   Trust   Co.,    184   111.  177  U.  S.  28,  20  S.  Ct.  518,  44  L.  ed.  657]. 
255    56  N.  E.  369;  Farmers'  L.  &  T.  Co.  v.  Utah. —  Booth  v.  Weigand,   (1904)   79  Pac. 
Lake  St.  El.  R..  Co.,  173  III.  439,  51  N.  E.  570. 

55  ■  Pennsylvania  L.  Ins.,  etc.,  Co.  v.  Bauerle,  Wisconsin. —  Ashland   Lumber   Co.    v.   De- 

143'  111.  459,  33  N.  E.  166;  American  L.  &  T.  troit  Salt  Co.,  114  Wis.  66,  89  N.  W.  904. 

Co.  V.  East,  etc.,  R.  Co.,  37  Fed.  242.     See  United  States. —  Diamond  Glue  Co.  v.  V.  S. 

also  supra,  I,  C,  4;  III,  A;  and  Banks  and  Glue  Co.,  103  Fed.  838. 

Banking   5  Cyc.  612.  And  see  the  other  cases  cited  supra,  I,  C, 

8   Farmers'  L.  &  T.  Co.  v.  Lake  St.  El.  E.  4,  a;  I,  D,  3,  c,  (iii)  ;  III,  A. 

Co.,  68  111.  App.  666.  10.  See  supra,  I,  D,  3,  c,  (in). 
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ness  is  inoperative  with  respect  to  foreign  corporations  engaged  exclusively  in 
the  manufacture  and  sale  of  articles  covered  by  letters  patent  of  the  United 
States."  The  rule  does  not  apply,  however,  to  transactions  not  connected  with 
the  manufacture,  use,  or  sale  of  the  patented  article.'^ 

7.  Railroad  and  Other  Transportation  Companies.  Railroad,  express,  and 
ferry  companies,  and  other  corporations  engaged  in  the  transportation  of  goods 
or  passengers,  are  also  subject  to  restriction  or  regulation  by  other  states  than 
those  of  their  creation  in  which  they  maj'  seek  to  do  business,**  subject  to  the 
rule  that  a  state  cannot  interfere  with  interstate  or  foreign  commerce.'* 

8.  Telegraph  and  Telephone  Companies.  The  same  is  true  of  telegraph  and 
telephone  companies,'^  subject  to  the  same  qualification.*^ 

9.  Other  Corporations.  And  so  in  the  case  of  any  other  kind  of  foreign 
corporation,  such  as  mining  companies,"  mortgage  loan  and  investment  com- 
panies,'' building  and  loan  associations,"  exploration  and  reclamation  companies,^ 
land  companies,^'  construction  companies,*^  and  the  like.^ 

D.  Retaliatory  Statutes  and  Statutes  of  Reciprocity  —  l.  In  General. 
In  a  number  of  states  statutes  against  foreign  corporations,  known  as  "  retalia- 
tory "  statutes,  or  as  statutes  of  "  reciprocity,"  have  been  enacted.  Roughly 
stated,  they  provide  that  whatever  restrictions,  penalties,  etc.,  are  imposed  by 
the  laws  of  another  country  or  state  upon  corporations  of  the  domestic  state 
doing  business  in  such  other  country  or  state  sliall  be  imposed  upon  corporations 
of  such  other  country  or  state  within  the  domestic  state.** 


11.  Shook  V.  Singer  Mfg.  Co.,  61  Ind.  520; 
Walter  A.  Wood  Mowing,  etc.,  Maeh.  Co.  v. 
Caldwell,  54  Ind.  270,  23  Am.  Eep.  641; 
Grover,  etc..  Sewing  Mach.  Co.  v.  Butler,  53 
Ind.  454,  21  Am.  Rep.  200.  Compare,  how- 
ever, Toledo  Agricultural  Works  i.  Work, 
70  Ind.  253.    And  see,  generally.  Patents. 

12.  Domestic  Sewing  Mach.  Co.  v.  Hatfield, 
58  Ind.  187,  holding  therefore  that  plaintiff, 
a  foreign  corporation  which  had  not  complied 
with  the  statute,  could  not  maintain  an  ac- 
tion on  a  note  executed  to  it  by  defendant, 
the  consideration  of  which  was  the  transfer 
by  plaintiff  to  defendant  of  a  note  taken  by 
defendant,  as  the  agent  of  plaintiff,  for  a 
patented  article  manufactured  by  plaintiff 
for  sale,  and  duly  assigned  by  him'  to  plain- 
tiff; since  the  consideration  of  the  note  in 
suit  was  the  note  transferred,  and  not  the 
patented  article,  sold. 

13.  Central  E.,  etc.,  Co.  v.  Carr,  76  Ala. 
388,  52  Am.  Eep.  339;  U.  S.  Express  Co.  v. 
Lucas,  36  Ind.  361 ;  Com.  v.  New  York,  etc., 
R.  Co.,  129  Pa.  St.  463,  18  Atl.  412,  15  Am. 
St.  Rep.  724.  See  also  supra,  I,  C,  4;  I,  D, 
3,  c,  (ii)  ;  III,  A;  and,  generally.  Railroads. 

14.  See  supra,  I,  D,  3,  c,  (l). 

15.  District  .of  Columbia. —  Manning  v. 
Chesapeake,  etc..  Telephone  Co.,  18  App. 
Cas.  191  [reversed  on  other  grounds  in  186 
U.  S.  238,  22  S.  Ct.  881,  46  L.  ed.  1144]. 

Illinois. —  Western  Union  Tel.  Co.  v.  Lieb, 
76  111.  172. 

Mississippi. —  Postal  Tel.  Cable  Co.  17. 
Adams,  71  Miss.  555,  14  So.  36,  42  Am.  St. 
Eep.  476. 

Montana. —  State  v.  Rocky  Mountain,  etc., 
Tel.  Co.,  27  Mont.  394,  71  Pac.  311. 

Ohio. —  Western  Union  Tel.  Co.  v.  Mayer, 
28  Ohio  St.  521. 

Virginia. —  Postal  Tel.  Cable  Co.  v.  Nor- 
ifolk,  101  Va.  125,  43  S.  E.  207. 

And  see  supra,  I,  C,  4;  I,  D,  3,  c,    (n)  ; 
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lU,  A;  and,  generally,  Telegbaphs  and  Tele- 
phones. 

16.  See  supra,  I,  D,  3,  c,  (ii). 

17.  Arkansas. —  Woodson  v.  State,  69  Ark. 
521,  65  S.  W.  465. 

Colorado. —  Utley  v.  Clark-Gardner  Lode 
Min.  Co.,  4  Colo.  369. 

Massachusetts. —  Atty.-Gen.  v.  Bay  State 
Min.  Co.,  99  Mass.  148,  96  Am.  Dec.  717. 

Michigan. —  Isle  Eoyale  Land  Corp.  v.  Sec- 
retary of  State,  76  Mich.  162,  43  N.  W. 
14. 

Utah. —  Eio  Grande  E.  Co.  v.  Telluride 
Power  Transmission  Co.,  23  Utah  22,  63  Pac. 
995. 

And  see  supra,  I,  C,  4;  II;  III,  A;  and, 
generally.  Mines  and  Minerals. 

18.  Nelms  v.  Edinburg- American  Land 
Mortg.  Co.,  92  Ala.  157,  9  So.  141 ;  Farrior  v. 
New  England  Mortg.  Security  Co.,  88  Ala. 
275,  7  So.  200;  English,  etc.,  Mortg.,  etc., 
Co.  V.  Hardy,  93  Tex.  289,  55  S.  W.  169.  See 
also  supra.,  I,  C,  4;  I,  D,  3,  c,   (v)  ;  III.  A. 

19.  Southern  Bldg.,  etc.,  Assoc,  v.  Norman, 
98  Ky.  294,  32  S.  W.  952,  17  Ky.  L.  Eep.  887, 
56  Am.  St.  Eep.  367,  31  L.  R.  A.  41.  See  also 
supra,  I,  C,  4;  III,  A;  infra,  IV,  B,  2,  g,  (iv); 
and  Bthldinq  and  Loan  Societies,  6  Cyci 
123. 

20.  Smith  v.  Alberta,  etc..  Exploration  Co., 
(Ida.  1903)  74  Pac.  1071. 

21.  State  V.  North  American  Land,  etc., 
Co.,  106  La.  621,  31  So.  172,  87  Am.  St.  Rep. 
309.    And  see  supra,  II. 

22.  Delaware  River  Quarry,  etc.,  Co.  v. 
Bethlehem,  etc..  Pass.  R.  Co.,  204  Pa.  St.  22, 
53  Atl.  533. 

23.  See  Mattheivs  v.  Reformed  Presb. 
Church  Theological  Seminary,  2  Brewst.  (Pa.) 
541. 

24.  The  following,  from  the  statute  books 
of  Ohio,  may  also  be  cited  as  an  example; 
"  When  by  the  laws  of  any  other  state  or 
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2.  Constitutionality.'^^  The  constitutionality  of  these  statutes  has  been  uplield 
«,gainst  the  objection  that  they  involve  the  passing  of  laws  which  are  to  take 
■effect  upon  the  contingency  of  certain  legislation  in  other  states ;  '^  since  it  is  com- 
petent for  the  legislature  of  a  state,  in  its  providence,  to  enact  statutes  which 
become  operative  only  upon  the  happening  of  the  contingencies  named  therein  ; 
and  although  the  statute  may  long  remain  dormant^  yet  it  springs  into  hfe  and 
becomes  completely  operative,  as  an  expression  of  tlie  legislative  will,  as  soon  as 
"the  contingency  arises.^  Such  statutes  are  also  upheld  against  the  objection  that 
they  violate  constitutional  provisions  against  unequal  taxation.^ 


nation,  any  taxes,  fines,  penalties,  license 
iees,  deposits  of  money,  or  of  [securities], 
certificates  or  other  obligations  or  prohibi- 
tions are  imposed  on  insurance  companies  of 
i;his  state,  doing  business  in  such  state  or 
nation,  or  upon  their  agents  therein,  so  long 
as  such  laws  continue  in  force,  the  same 
-obligations  and  prohibitions,  of  whatever 
kind,  shall  be  imposed  upon  all  insurance 
companies  of  such  other  state  or  nation, 
doing  business  within  this  state,  and  upon 
their  agents  here."  Ohio  Eev.  St.  §  282.  See 
State  V.  New  York  Fidelity,  etc.,  Ins.  Co.,  49 
Ohio  St.  440,  31  N.  E.  658,  34  Am.  St.  Rep. 
573,  16  L.  E.  A.  611.  In  a  proceeding  by 
quo  warranto  in  Ohio  to  oust  an  insurance 
company,  organized  under  the  laws  of  Michi- 
gan from  doing  business  on  the  assessment 
plan  in  Ohio,  it  appeared  that  the  laws  of 
Michigan  did  not  permit  Ohio  companies  to 
do  business  within  that  state  on  the  same 
jlan,  and  judgment  of  ouster  was  accordingly 
entered.  State  v.  Western  Union  Mut.  L. 
Ins.  Co.,  47  Ohio  St.  167,  24  N.,  E.  392,  8 
L.  E.  A.  129.  So,  it  has  been  held  under 
the  Ohio  statute  (Ohio  Eev.  St.  §  3630e), 
as  amended  by  a  later  act  (Ohio  Act,  April 
18,  1883;  80  Ohio  Laws  180),  that  the  in- 
surance commissioner  of  Ohio  cannot  be  com- 
pelled by  mandamus  to  issue  his  certificate 
of  authority  to  do  business  in  that  state  to 
a  corporation  organized  under  the  laws  of 
New  York  to  insure  lives  on  the  assessment 
plan,  where  it  appears  that,  by  the  laws  of 
New  York,  Ohio  companies,  organized  to  do 
business  contemplated  in  section  3630  of  the 
Hevised  Statutes  of  that  state,  are  not  en- 
titled as  of  right  to  a  certificate  of  authority 
to  do  business  therein.  State  v.  Moore,  39 
■Ohio  St.  486. 

In  other  states  see  the  following  casei: 

Alabama. —  Clark  v.  Mobile,  67  Ala.  217. 

California. —  Miles  v.  Woodward,  115  Cal. 
308,  46  Pae.  1076. 

Georgia. —  Goldsmith  v.  Home  Ins.  Co.,  62 
Ga.  379. 

Illinois. —  People  v.  New  York  Fidelity, 
etc.,  Co.,  153  111.  25,  38  N.  E.  752,  26  L.  E.  A. 
295;  Germania  Ins.  Co.  v.  Swigert,  128  111. 
237,  21  N.  E.  530,  4  L.  E.  A.  473  (the  stat- 
ute becomes  operative  upon  the  enactment 
of  the  law  by  the  other  state)  ;  Home  Ins.  Co. 
^.  Swigert,  104  111.  653. 

Indiana. —  Blackmer  v.  Eoyal  Ins.  Co.,  115 
Ind.  291,  17  N.  E.  580;  State  v.  Insurance 
Co.  of  North  America,  115  Ind.  257,  17  N.  E. 
,574. 

Iowa. —  State  v.  New  York  Fidelity,  etc., 
Co.,  77  Iowa  648,  42  N.  W.  509. 
[80] 


Kansas. —  Phosnix  Ins.  Co.  v.  Welch,  29 
Kan.  672. 

Maryland. —  Talbott  v.  New  York  Fidelity, 
etc.,  Co.,  74  Md.  536,  22  Atl.  395,  13  L.  E.  A. 
584. 

Minnesota. —  State  v.  New  York  Fidelity, 
etc.,  Ins.  Co.,  39  Minn.  538,  41  N.  W.  108. 

Nebraska.— State  v.  Insurance  Co.  of  North 
America,   (1904)    100  N.  W.  405. 

Wew  Hampshire. —  Haverhill  Ins.  Co.  V. 
Prescott,  42  N.  H.  547,  80  Am.  Deo.  123. 

New  Jersey. — Wolf  v.  Lancaster,  70  N.  J.  L. 
201,  56  Atl.  172. 

New  York. —  People  v.  Philadelphia  Fire 
Assoc,  92  N.  Y.  311,  44  Am.  Eep.  380;  Griesa 
V.  Massachusetts  Ben.  Assoc,  15  N.  Y.  Suppl. 
71  [affirmed  without  opinion  in  133  N.  Y. 
619,  30  N.  E.  1146]. 

United  States. —  Philadelphia  Fire  Assoc. 
V.  New  York,  119  U.  S.  110,  7  S.  Ct.  108,  30 
L.  ed.  342  (New  York  statute)  ;  Butte  First 
Nat.  Bank  v.  Weidenbeck,  97  Fed.  896,  38 
C.  C.  A.  131   (Moptana  constitution). 

Effect  as  to  domestic  corporations. —  Such 
a  constitutional  provision  is  not  designed  to 
limit  the  powers  of  the  legislature  when  deal- 
ing with  corporations  created  by  its  own  will 
and  act.  Miles  v.  Woodward,  115  Cal.  308,  46 
Pac.  1076 ;  Butte  First  Nat.  Bank  v.  Weiden- 
beck, 97  Fed.  896,  38  C.  C.  A.  131. 

25.  See  also  supra,  I,  D. 

26.  Illinois. —  Home  Ins.  Co.  v.  Swigert, 
104  111.  653. 

Indiana. —  State  v.  Insurance  Co.  of  North 
America,  115  Ind.  257,  17  N.  E.  574. 

Kansas. —  Phoenix  Ins.  Co.  v.  Welch,  29 
Kan.  672. 

Maryland. —  Talbott  v.  New  York  Fidelity, 
etc,  Co.,  74  Md.  536,  22  Atl.  395,  13  L.  E.  A. 
584. 

New  York. —  People  v.  Philadelphia  Fire 
Assoc,  92  N.  Y.  311,  44  Am.  Eep.  380. 

Contra.— Clark  v.  Mobile,  67  Ala.  217. 

27.  Home  Ins.  Co.  v.  Swigert,  104  111.  653; 
Phoenix  Ins.  Co.  v.  Welch,  29  Kan.  672.  Nor 
is  it  a  valid  objection  to  such  a  statute  that 
it  may  lie  dormant  for  many  years  until 
life  has  been  infused  into  it  by  the  legisla- 
ture of  another  state  in  enacting  a,  statute 
which  creates  the  contingency  upon  which  it 
is  to  take  effect;  nor  does  this  involve  the 
abdication  of  the  legislature  of  the  state  en- 
acting such  a  statute,  of  the  legislative  func- 
tions, and  a  surrender  of  them  to  the  legis- 
lature of  a  foreign  state.  Home  Ins.  Co.  v. 
Swigert,  supra  [denying  Clark  v.  Mobile,  67 
Ala.  217]. 

28.  Blackmer  v.  Home  Ins.  Co.,  115  Ind. 
596,   17  N.  E.  583;   Blackmer  v.  Royal  Ins. 
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3.  Construction  and  Application  of  Such  Statutes  —  a.  In   General.     In  the 

construction  of  these  statutes  a  distinction  has  been  taken  between  them  and 
statutes  of  reciprocity,  in  that  while  the  statutes  of  reciprocity  are  to  be  liberally 
construed,  these  statutes  of  retaliation  are  to  be  strictly  construed  ;  and  it  has 
been  said  that  a  statute  of  the  latter  kind  is  "  not  applied  to  a  case  that  does  not 
fairly  fall  within  its  letter."  "^  It  is  merely  another  way  of  stating  this  principle 
to  say  that  retaliatory  statutes  will  not  be  enforced  against  a  foreign  corporation 
on  the  ground  of  alleged  restrictions  in  the  statutes  of  the  state  which  created  it, 
unless  it  is  clearly  proved  that  those  statutes  would  have  the  restrictive  effect 
which  is  claimed.^  Upon  this  principle  of  strict  construction,  it  has  been  held' 
that  a  judgment  of  ouster,  in  a  proceeding  by  quo  warranto  against  a  foreign 
corporation  which  has  complied  with  the  laws  of  Minnesota,  will  not  be  granted, 
as  a  measure  of  retaliation,  upon  the  ground  that  the  laws  of  the  state  where  it 
was  created  would  exclude  corporations  of  Minnesota  from  doing  business  there, 
unless  it  is  clearly  apparent  that  such  is  the  effect  of  the  foreign  law.^'  Under  a 
statute  imposing  upon  corporations  of  another  state  the  same  penalties  that  may 
be  imposed  by  such  other  state  upon  corporations  of  the  domestic  state,  a  foreign 
corporation  which  has  not  complied  with  the  statutes  of  such  domestic  state 
cannot  maintain  an  action  on  a  contract  therein,  where  such  is  the  rule  in  the 
state  of  the  corporation's  creation  with  respect  to  foreign  corpoi'ations.^^ 


Co.,  115  Ind.  291,  17  N.  E.  580;  State  n.  In- 
surance Co.  of  North  America,  115  Ind.  257, 
17  N.  E.  574;  Phoenix  Ins.  Co.  v.  Welch,  29 
Kan.  672,  678  (where  Judge  Brewer  said: 
''  The  legislature  may  classify  for  the  pur- 
pose of  taxation  or  license,  and  when  the 
classification  is  in  its  nature  not  arbitrary, 
but  just  and  fair,  there  can  he  no  constitu- 
tional objection  to  it.  .  .  .  Here  foreign  in- 
surance corporations  are  classified  by  the 
states  from  which  they  come,  and,  when  we 
consider  the  purposes  of  such  classification, 
it  cannot  be  held  that  there  is  anything  arbi- 
trary or  unjust  therein.  But  doubtless  this 
charge  is  not  to  be  considered  as  within  the 
constitutional  restrictions  as  to  taxation,  but 
rather  in  the  nature  of  a  license  or  condition 
of  entering  this  state  and  transacting  busi- 
ness within  its  limits " )  ;  People  v.  Phila- 
delphia Fire  Assoc,  92  N.  Y.  311,  44  Am. 
Hep.  380.  See  also  Goldsmith  v.  Home  Ins. 
Co.,  62  Ga.  379.  Contra,  Clark  v.  Mobile,  67 
Ala.  217.  A  statute  is  valid  which  provides 
for  a  general  rate  of  taxation  to  be  paid  by 
insurance  companies,  but  which  makes  an 
exception  in  the  case  where  any  foreign  state 
imposes  vipon  insurance  companies  of  the  do- 
mestic state,  doing  business  therein,  a,  higher 
rate  of  taxation  than  is  imposed  by  such  gen- 
eral statute,  in  which  case  the  domestic  state 
will,  by  way  of  retaliation,  impose  the  higher 
rate  of  taxation.  When  the  contingency  hap- 
pens, the  higher  rate  of  taxation  is  to  be 
imposed  by  the  proper  taxing  officer  of  the 
state,  and  taxes  collected  from  the  foreign 
■corporation  upon  the  basis  of  such  higher 
rate  cannot  be  recovered  back  in  an  action 
against  the  taxing  officer.  Home  Ins.  Co.  v. 
Swigert,  104  111.  653.  Nor  is  a  statute  which 
lays  a  uniform  rate  of  taxation  upon  foreign 
insurance  companies,  except  those  organized 
in  a  state  which  imposes  a.  higher  rate  of 
taxation  upon  similar  corporations  organized 
in  the  domestic  state,  and  which  provides 
that,  in  respect  of  the  corporations  of  such 
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foreign  state,  the  same  rate  of  taxation  shall 
be  imposed  which  such  state  imposes  upon 
the  corporations  of  the  domestic  state,  un- 
constitutional on  the  ground  that  it  imposes 
different  rates  of  taxation  upon  different 
corporations  of  the  same  class,  and  thereby 
violates  the  constitutional  mandate  that  taxes 
shall  be  uniform.  It  is  not,  for  instance,  in 
violation  of  a  constitutional  provision  (111. 
Const,  art.  9,  §  1)  which  empowers  the  legis- 
lature to  lay  certain  taxes  "  in  such  manner 
as  it  shall,  from  time  to  time,  direct  by  gen- 
eral law,  uniform  as  to  the  class  upon  which 
it  operates."  Home  Ins.  Co.  v.  Swigert, 
swpra. 

29.  State  v.  New  York  Fidelity,  etc.,  Ins. 
Co.,  49  Ohio  St.  440,  444,  31  N.  E.  658,  34 
Am.  St.  Rep.  573,  16  L.  E.  A.  611.  In  respect 
of  the  difference  between  a  reciprocal  and  a 
retaliatory  statute,  the  statute  hereinbefore 
quoted  (see  supra,  note  24)  was  held  to  be  a 
statute  of  the  latter  kind,  the  court  saying: 
"  Reciprocity  expresses  the  act  of  an  inter- 
change of  favors  between  persons  or  nations; 
retaliation,  that  of  returning  evil  for  evil,  or 
disfavors  for  disfavors.  Accurately  speak- 
ing, we  reciprocate  favors  and  retaliate  dis- 
favors. This  then  is  a  retaliatory  statute. 
It  treats  the  companies  of  other  states  as 
Ohio  companies  are  treated  in  those  states; 
but  the  moment  it  is  made  to  appear  that 
Ohio  companies  are  not  treated  with  the  same 
favor  in  another  state,  that  companies  of  that 
state  are  treated  in  Ohio,  a  case  is  made  for 
the  application  of  its  provisions,  and  retalia- 
tion follows  as  a  result."  State  v.  New  York 
Fidelity,  etc.,  Ins.  Co.,  supra.  See  also  Tal- 
bott  V.  New  York  Fidelity,  etc.,  Co.,  74  Md. 
536,  22  Atl.  395,  13  L.  R.  A.  584. 

30.  People  v.  New  York  Fidelity,  etc.,  Co., 
153  111.  25,  38  N.  E.  752,  26  L.  R.  A.  295. 

31.  State  V.  New  York  Fidelity,  etc.,  Ins.. 
Co.,  39  Minn.  538,  41  N.  W.  108. 

32.  Wolf  V.  Lancaster,   70  N.  J.  L.  201, 
56  Atl.  172. 
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b.  Condition  of  Law  of  Foreign  State  Must  Be  Judicially  Ascertained.     The 

foregoing  statement  implies  that  when  it  is  sought  to  enforce  a  retaliatory 
statute,  the  condition  of  the  law  of  the  foreign  state,  against  whose  citizen  it  is 
sought  to  enforce  it,  must  be  ascertained  by  an  inquiry  in  court  either  by  the 
judge  or  by  a  jury  ;  although  this  involves  the  incongruity  of  the  statute  being 
in  force  or  not  in  force  according  to  the  ascertainment  of  a  fact  in  pais. ^ 

_  e.  What  Must  Appear  to  Give  Effect  to  Such  a  Statute.  Upon  the  same 
principle,  it  has  been  held  that  to  make  a  case  for  the  application  of  such  statutes 
it  must  be  made  to  appear  that  a  company  has  been  formed  in  the  domestic  state 
to  do  substantially  the  same  kind  and  line  of  business  as  the  foreign  corporation 
which  it  is  sought  to  oust  of  the  exercise  of  its  franchises  within  the  domestic 
state,  and  that  such  domestic  corporation  would,  by  the  laws  of  the  foreign  state, 
be  precluded  from  transacting  the  same  business  therein,  or  be  subjected  to  bur- 
dens not  imposed  by  the  laws  of  the  domestic  state  on  such  foreign  corporation.^'* 
So  it  is  held  in  other  courts  that  the  contingency  which  renders  these  retaliatory 
statutes  operative  arises  wlien  the  laws  of  another  state  impose  the  additional 
burdens  and  conditions  upon  corporations  of  the  state  enacting  the  statute,  and  it 
is  not  delayed  until  some  corporation  of  the  domestic  state  is  actually  subjected 
to  such  burdens  and  conditions,^^  or  actually  establishes  an  agency  there. ^^ 

E.  What  Constitutes  a  Doing,  Transacting-,  or  Capryirig  on  of  Busi- 
ness—  1.  Introductory  Statement.  Many  of  the  constitutional  provisions  and 
statutes  under  consideration  prohibit  foreign  corporations  from  doing  or  carrying 
on  business  within  the  state  unless  they  have  previously  complied  with  the  con- 
ditions therein  named,  so  that  the  statute  or  constitution  does  not  apply  unless  the 
corporation  engages  in  business  within  the  state ;  ^'  and  the  question  constantly 
arises  under  them,  what  constitutes  a  doing,  transacting,  or  carrying  on  of 
business,  within  their  meaning. 

2.  Statutory  Definition,     A  definition,  in  an  act  relating  to  the  service  of 


33.  See  the  eases  in  the  preceding  notes. 

34.  State  v.  New  York  Fidelity,  etc.,  Ins. 
Co.,  49  Ohio  St.  440,  31  N.  E.  658,  34  Am.  St. 
Eep.  573,  16  L.  R.  A.  611. 

35.  Phoenix  Ins.  Co.  v.  Welch,  29  Kan.  672. 
Where  the  retaliatory  statute  provided  that, 
"  when,  by  the  laws  of  any  other  state,  any 
taxes,  fines,  penalties,  licenses,  fees,  deposits 
of  moneys  or  of  securities,  or  other  obliga- 
tions or  prohibitions,  are  imposed  or  would  be 
imposed,  on  insurance  companies  of  this  state, 
doing,  or  that  might  seek  to  do,  business  in 
such  other  state,  or  upon  their  agents 
therein,  so  long  as  such  laws  continue  in 
force,  the  same  obligations  and  prohibitions, 
of  whatever  kind,  shall  be  imposed  upon  all 
insurance  companies  of  such  other  state,  do- 
ing business  within  this  state,  or  upon  their 
agents  here"  (Iowa  Code,  §  1154),  it  was 
held  that  an  insurance  company  organized 
in  the  state  of  New  York,  with  power  to 
make  several  different  kinds  of  insurance, 
could  not  do  business  in  Iowa,  and  would  be 
ousted  of  its  privilege  of  so  doing  by  quo 
warranto,  where  it  appeared  that  an  Iowa 
company  would  not  be  permitted,  in  New 
York,  to  make  more  than  one  line  of  insur- 
ance; and  this  although  no  Iowa  company 
may  have  attempted  to  make  more  than  one 
line  of  insurance  in  the  state  of  New  York. 
"  It  is  not  important  nor  necessary,"  said  the 
court,  "  to  the  existence  of  the  law  here  that 
an  Iowa  company  should  go  to  New  York  to 
test  the  sincerity  of  the  people  in  the  en- 


forcement of  her  law;  nor  is  such  a  step 
necessary  to  the  enforcement  of  the  law  in 
this  state.  A  spirit  of  comity  between  the 
states  should  induce  a  belief  that  their, laws 
are  made  in  good  faith,  and  for  observance. 
The  sting  of  the  adder  may  be  necessary  in 
some  cases,  to  avoid  encroachments,  but  such 
necessity  is  not  the  result  of  a  law  or  rule 
of  action."  State  v.  New  York  Fidelity,  etc., 
Co.,  77  Iowa  648,  653,  42  N.  W.  509.  That 
the  New  York  statutory  provision  that  where 
any  other  state  shall  impose  any  obligation 
on  New  York  corporations  doing  business  in 
'such  other  state,  the  like  obligations  are  im- 
posed on  similar  corporations  of  such  other 
state  transacting  business  in  New  York,  ap- 
plies only  to  obligations,  and  not  to  prohibi- 
tions or  limitations  upon  the  powers  of  such 
corporations,  such  as  a  denial  of  the  right 
to  insure  persons  over  sixty  years  old  see 
Griesa  i'.  Massachusetts  Ben.  Assoc,  15  N.  Y. 
Suppl.  71  [affirm,ed,  without  opinion,  in  133 
N.  Y.  619,  30  N.  E.  1146]. 

36.  State  v.  Insurance  Co.  of  North  Amer- 
ica, (Nebr.  1904)  100  N.  W.  405,  99  N.  W.  36. 

37.  See  Thomas  v.  Remington  Paper  Co.,  67 
Kan.  599,  73  Pac.  909;  and  other  cases  cited 
in  the  notes  following. 

Question  for  the  jury  whether  a  corpora- 
tion had  engaged  in  business  within  the  state. 
Com.  ij.  Read  Phosphate  Co.,  113  Ky.  32,  67 
S.  W.  45,  23  Ky.  L.  Rep.  2284;  Oakland 
Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co.,  118  Fed. 
239,  55  C.  C.  A.  93. 

[HI,  E,  2] 


1268     [19  Cye.] 


FOREIGN  CORPORATIONS 


process,''  of  what  shall  be  considered  as  doing  business  within  the  state  by  a  for- 
eign corporation,  will  not  control  as  to  what  is  doing  business  within  the  state 
under  a  statute  forbidding  foreign  corporations  to  do  business  Mdthin  the  state 
until  they  shall  have  filed  their  charters  in  every  county  where  they  intend  to  do 
business,  under  a  statutory  penalty.*^ 

3.  Isolated  Transactions  —  a.  General  Rule.  The  general  conclusion  of  the 
courts  is  that  isolated  transactions,  commercial  or  otherwise,  taking  place  between 
a  foreign  corporation  domiciled  in  one  state  and  citizens  of  another  state,  are  not 
a  doing  or  carrying  on  of  business  by  the  foreign  corporation  within  the  latter 
state,  even,  according  to  the  weight  of  authority,  where  the  transaction  is  of  such 
a  character  as  to  constittite  a  part  of  the  ordinary  business  of  the  corporation.** 

b.  Illustrations  of  Isolated  Transactions.  For  a  foreign  publishing  company 
to  canvass  for  subscribers  to  a  newspaper  or  otiier  publication ;  *^  for  a  foreign 
corporation  to  make  a  single  sale  or  contract  for  a  sale  of  goods  to  a  domestic 
citizen,*^  and  take  a  mortgage  on  land  in  the  state  to  secure  payment  of  the 


38.  See  mjfra,  V,  B,  4;  and,  generally, 
Peocess. 

39.  Eastern  Bldg.,  etc.,  Assoc,  v.  Bedford, 
88  Fed.  7. 

40.  AH'hania. —  Ware  v.  Hamilton  Brown 
Shoe  Co.,  92  Ala.  145,  9  So.  136;  Beard  v. 
Union,  etc..  Pub.  Co.,  71  Ala.  60. 

Arhansas. —  Florsheim  Bros.  Dry  Goods  Co. 
V.  Lester,  60  Ark.  120,  29  S.  W.  34,  46  Am. 
St.  Rep.  162,  27  L.  E.  A.  505;  Scruggs  «. 
Scottish  Mortg.  Co.,  54  Ark.  566,  16  S.  W. 
563. 

Oolorado. —  Miller  v.  Williams,  27  Colo.  34, 
59  Pac.  740;  Colorado  Iron- Works  v.  Sierra 
Grande  Min.  Co.,  15  Colo.  499,  25  Pac.  325,  22 
Am.  St.  Rep. -433;  Tabor  v.  Goss,  etc.,  Mfg. 
Co.,  11  Colo.  419,  18  Pac.  537;  Gates  Iron 
Works  V.  Cohen,  7  Colo.  App.  341,  43  Pac. 
667. 

Illinois. —  Schillinger  Bros.  Co.  v.  Hender- 
son Brewing  Co.,  107  111.  App.  335 ;  Galveston 
City  E.  Co  V.  Hook,  40  111.  App.  547. 

Indian  Territory. —  Ammons  v.  Brunswiek- 
Balke  CoUender  Co.,  (1904)  82'S.  W.  937. 

Iowa. —  Ware  Cattle  Co.  ■;;.  Anderson,  107 
Iowa  231,  77  N.  W.  1026. 

Kansas. —  Sigel-Campion  Live-stock  Com- 
mission Co.  V.  Hasten,  68  Kan.  749,  75  Pac. 
1028.  But  com.'pare  John  Deere  Plow  Co.  v. 
Wyland,  69  Kan.  255,  76  Pac.  863. 

Missouri. —  Meddis  v.  Kennev,  176  Mo.  200, 
75  S.  W.  63-3,  98  Am.  St.  Rep!  496. 

New  Jersey. —  Delaware,  etc..  Canal  Co.  v. 
Mahlenbrock,  63  N.  J.  L.  281,  43  Atl.  978, 
45  L.  R.  A.  538;  Henry  v.  Simanton,  64 
N.  J.  Eq.  572,  54  Atl.  153.  And  see  Alle- 
ghany'Co.  V.  Allen,  69  N.  J.  L.  270,  55  Atl. 
724. 

'New  York. —  Penn  Collieries  Co.  t.  Mc- 
Keever,  93  N.  Y.  App.  Div.  303,  87  N.  Y. 
Suppl.  809;  National  Knitting  Co.  v.  Bron- 
ner,  20  Misc.  125,  45  N.  Y.  Suppl.  714. 

Oregon. —  Commercial  Bank  v.  Sherman,  28 
Oreg.  573,  43  Pac.  658,  52  Am.  St.  Rep. 
811. 

Pennsylvania. —  Delaware  River  Quarry, 
etc.,  Co.  V.  Bethlehem,  etc.,  Pass.  R.  Co.,  204 
Pa.  St.  22,  53  Atl.  533;  Blakeslee  Mfg.  Co. 
V.  Hilton,  18  Pa.  Co.  Ct.  553  [affirmed  in  5 
Pa.  Super.  Ct.  184].  And  see  Alleghany  Co. 
V.  Allen,  69  N.  J.  L.  270,  55  Atl.  724,  so 
stating  the  law  to  be  in  Pennsylvania,  and 
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following  it  as  to  a  contract  made  in  that 
state. 

Tennessee. —  Milan  Milling,  etc.,  Co.  v.  Gor- 
ten,  93  Tenn.  590,  27  S.  W.  971,  26  L.  R.  A. 
135;  Davis,  etc.,  Bldg.,  etc.,  Co.  v.  Caigle, 
(Ch.  App.  1899)  53  S.  W.  240.  And  see 
Louisville  Property  Co.  v.  Nashville,  (Sup. 
1905)   84  S.  W.  810. 

Texas. —  See  Wilson  v.  Peace,  ( Civ.  App. 
1905)  85  S.  W.  31. 

Washington. —  Keene  Guaranty  Sav.  Bank 
V.  Lawrence,  32  Wash.  572,  73  Pac.  680. 

Wisconsin. —  Charter  Oak  L.  Ins.  Co.  v. 
Sawyer,  44  Wis.  387. 

United  States. —  Cooper  Mfg.  Co.  v.  Fergu- 
son, 113  U.  S.  727,  5  S.  Ct.  739,  28  L.  ed. 
1137;  Frawley  v.  Pennsylvania  Casualty  Co., 
124  Fed.  259;  Oakland  Sugar  Mill  Co.  v. 
Fred  W.  Wolf  Co.,  118  Fed.  239,  55  C.  C.  A. 
93;  Empire  Milling,  etc.,  Co.  v.  Tombstone 
Milling,  etc.,  Co.,  100  Fed.  910;  Gilchrist 
V.  Helena,  etc.,  R.  Co.,  47  Fed.  593. 

See  12  Cent.  Dig.  tit.  "  Corporations,'' 
§  2520  et  seg.;  and  other  cases  in  the  notes 
following. 

41.  Beard  v.  Union,  etc.,  Pub.  Co.,  71  Ala. 
60;  Crocker  v.  Muller,  40  Misc.  (N.  Y.)  685, 
83  N.  Y.  Suppl.  189. 

42.  Alabama. —  See  Ware  v.  Hamilton 
Brown  Shoe  Co.,  92  Ala.  145,  9  So.  136. 

Arkansas. — See  Florsheim  Bros.  Dry  Goods 
Co.  V.  Lester,  60  Ark.  120,  29  S.  W.  34,  46 
Am.  St.  Rep.  162,  27  L.  R.  A.  505. 

Colorado. —  Colorado  Iron- Works  v.  Sierra 
Grande  Min.  Co.,  15  Colo.  499,  25  Pac.  325, 
22  Am.  St.  Rep.  433;  Gates  Iron  Works  v. 
Cohen,  7  Colo.  App.  341,  43  Pac.  667. 

Indian  Territory. —  Ammons  v.  Brunswick- 
Balke  Collender  Co.,   (1904)   82  S.  W.  937. 

N&io  Jersey. —  Delaware,  etc..  Canal  Co.  v. 
Mahlenbrock,  63  N.  J.  L.  281,  43  Atl.  978, 
45  L.  R.  A.  538,  single  sale  of  coal  on  credit, 
the  debt  being  guaranteed  by  a  third  person. 

New  York. —  Penn  Collieries  Co.  v.  Mc- 
Keever,  93  N.  Y.  App.  Div.  303,  87  N.  Y. 
Suppl.  869. 

Pennsylvania. —  Wile,  etc.,  Co.  v.  Onsel,  1 
Pa.  Dist.  187,  10  Pa.  Co.  Ct.  659. 

United  States. —  Cooper  Mfg.  Co.  v.  Fergu- 
son, 113  U.  S.  727,  5  S.  Ct.  739,  28  L.  ed. 
1137. 

See  also  infra,  IJT,  E,  6;  III,  G;  III,  H,  2. 
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price  ;^  or  to  make  a  purchase  of  real  estate  and  hold  or  lease  the  same,  etc.  ;^ 
lor  a  foreign  fire-insurance  company  to  bring  an  action  against  a  domestic  railway 
company  to  recover  damages  for  the  loss  of  goods  by  iire  ;  *'  for  a  corporation  to 
make  an  agreement  to  lend  money  on  the  security  of  a  mortgage  upon  land 
within  the  domestic  state  when  the  agreement  was  made  in  another  state ;  "^  or  to 
take  a  single  mortgage  for  a  past  indebtedness  for  goods  sold  at  the  domicile  of 
the  foreign  corporation ;  *'  for  a  foreign  corporation  to  take  or  make  a  single 
purchase  of  negotiable  promissory  notes  or  bonds  secured  by  a  mortgage  or  deed 
of  trust  on  land  in  tlie  state;'"  for  the  president  of  a  foreign  corporation,  while 
temporarily  within  the  domestic  state  upon  his  private  business,  to  send  a  telegram 
oflEering  to  receive  a  proposition  relating  to  the  business  of  his  company  ;  ^'  for  a 
foreign  insurance  company  to  take  security  for  debts  due  to  it  from  residents  of 
the  state ;  *  for  the  agent  of  such  a  company  to  perform  the  single  act  of  examin- 
ing a  house  within  the  domestic  state  with  a  view  to  its  insurance ; "  for  a 
domestic  citizen  to  take  an  application  for  a  policy  in  a  foreign  insurance  com- 
pan}^,  and  to  forward  it  to  the  home  office  of  such  company ;  ^'  for  the  unlicensed 
agent  of  a  foreign  insurance  company  to  adjust  a  loss  of  property  insured  by  such 
company  within  the  domestic  state ;  ^  for  an  insurance  company,  domiciled  in 
one  state,  to  issue  a  policy  upon  property  situated  in  another  state ;  ^  for  a 
foreign  insurance  company  or  other  foreign  corporation  to  take  subscriptions  to 
its  capital  stock  within  tlie  domestic  state  ;^  for  a  foreign  corporation,  upon  the 
passage  of  such  a  restrictive  statute,  to  sell  its  property  within  the  state ;  ^  for  a 
foreign  corporation  to  hold  a  single  corporate  meeting  within  the  state  for  con- 
venience, with  the  conclusion  that  a  subscriber  to  its  capital  stock  cannot  defeat 
an  action  to  recover  upon  his  subscription  upon  that  ground ;  '^  for  a  foreign 
corporation  owning  mining  land  in  a  territory  whose  statute  law  contains  such  a 
prohibition,  to  make  a  single  contract  by  which  it  employs  and  agrees  to  pay  a 
second  party  to  exploit  and  develop  the  property  ^'  —  all  these  acts  have  been 
held,  under  statutes  and  under  conditions  more  or  less  similar,  not  to  be  a  doing, 
transacting,  or  carrying  on  of  business  within  the  domestic  state,  in  violation  of 
such  statutory  prohibitions.  Other  cases  are  referred  to  in  the  note  below.*'* 
e.  Contrary  View.     In  some  of  the  cases,  contrary  to  the  above  view,  at  least 

43.  Ammona  v.  Brunswick-Balke  Collender  49.  Galveston  City  R.  Co.  v.  Hook,  40  111. 
Co.,    (Indian  Terr.  1904)   82  S.  W.  937.  App.  547. 

44.  Louisville  Property  Co.  v.  NashviUe,  50.  Charter  Oak  L.  Ins.  Co.  v.  Sawyer,  44 
(Tenn.  Sup.  1905)  84  S.  W.  810  (purchase  of  Wis.  387.     See  also  infra.  III,  H,  3. 

real   estate  not  doing  business)  ;   Wilson  v.  51.  Jackson  v.  State,  50  Ala.  141. 

Peace,    (Tex.   Civ.  App.    1905)    85  S.  W.   31  53.  Haoheny  v.  Leary,  12  Oreg.  40,  7  Pae. 

(ownership  of  land  by  a  foreign  corporation,  329.     See  infra.  III,  H,  3. 

leasing  the  same  on  shares,  and  assignment  of  53.  People  f.  Gilbert,  44  Hun  (N.  Y.)  522. 

rent,   not   doing  business).     See   also   infra,  54.  Marine  Ins'.  Co.  v.  St.  Louis,  etc.,  E. 

IV,  J.  Co.,  41  Fed.  643.    See  also  Tabor  v.  Goss,  etc., 

45.  St.  Louis,  etc.,  R.  Co.  v.  Philadelphia  Mfg.  Co.,  11  Colo.  419,  18  Pac.  537.  And  see 
Fire  Assoc,  55  Ark.  163,  18  S.  W.  43.  infra,  III,  H,  3. 

46.  Scruggs  V.  Scottish  Mortg.  Co.,  54  Ark.  55.  Bartlett  v.  Chouteau  Ins.  Co.,  18  Kan. 
566,  16  S.  W.  563.  See  also  Mobile  Electric  369;  Galena  Min.,  etc.,  Co.  v.  Frazier,  20  Pa. 
Lighting  Co.  v.  Rust,  117  Ala.  680,  23  So.  Super.  Ct.  394;  Payson  v.  Withers,  19  Fed. 
751;  Boulware  v.  Davis,  90  Ala.  207,  8  So.  Cas.  No.  10,864,  5  Biss.  269.  See  also  Hope 
84,  9  L.  R.  A.  601.  See  also  infra.  III,  Mut.  L.  Ins.  Co.  v.  Perkins,  38  N.  Y.  404. 
H,  4.  Contra,    Williams    v.    Scullin,    59    Mo.    App. 

47.  Florsheim  Bros.  Dry  Goods  Co.  v.  Les-  30.  And  see  infra,  III,  E,  8,  text  and  note  8-J. 
ter,  60  Ark.  120,  29  S.  W.  34,  46  Am.  St.  56.  Chattanooga,  etc.,  R.  Co.  v.  Evans,  66 
Bep.   162,  27  L.  R.  A.  505.     See  also  Boul-  Fed.  809,  14  C.  C.  A.  116. 

ware  c.  Davis,  90  Ala.  207,  8  So.  84,  9  L.  R.  A.  57.  Wildwood  Pavilion  Co.  v.  Hamilton,  15 

601;  and  infra.  III,  H,  2.  Pa.  Super.  Ct.  389. 

48.  Miller  v.  Williams,  27  Colo.  34,  59  Pac.  58.  Empire  Milling,  etc.,  Co.  v.  Tombstone 
740;  Commercial  Bank  v.  Sherman,  28  Oreg.  Milling,  etc.,  Co.,  100  Fed..  910. 

573,  43  Pac.  658,  52  Am.  St.  Rep.  811;  Keene  59.  Other  illustrations  are  where  a  foreign 

Guaranty  Sav.  Bank  v.  Lawrence,  32  Wash.  corporation  takes  notes  in  the  state  for  goods 

572,   73  Pac.  680;   Gilchrist  v.  Helena,  etc.,  sold  or  a  debt  otherwise  contracted  in  another 

R.  Co.,  47  Fed.  593.  state,  and  sues  thereon  in  the  state  (Creteau 
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where  the  constitutional  and  statutory  provision  is  against  doing  "  any  "  business 
in  the  state  without  complying  with  the  specified  conditions,  it  has  been  held  that 
the  doing  of  a  single  act  of  business,  if  it  be  in  the  exercise  of  the  regular  business 
of  the  corporation,  is  as  much  prohibited  as  the  doing  of  a  hundred  such  acts, 
and  is  just  as  much  opposed  to  the  policy  of  the  constitution  and  statute,  which  is 
to  protect  the  domestic  citizens  against  the  fraud  and  imposition  of  insolvent  and 
unreliable  corporations,  and  to  place  them  in  an  attitude  to  be  reached  by  legal 
process  in  the  domestic  courts,  in  the  event  of  any  existing  necessity  to  bring  suit 
against  them  to  vindicate  a  legal  right,  or  to  contest  the  validity  of  any  contract 
made  by  or  with  them.  The  making  of  a  single  loan  secured  by  mortgage,  by  a 
corporation  which  has  not  complied  with  the  conditions,  has  therefore  been  held 
to  be  within  the  prohibition,  in  such  a  sense  that  an  action  to  foreclose  tlie  mort- 
gage cannot  be  maintained  in  the  domestic  conrts.""  And  the  same  is  true, 
according  to  this  view,  of  any  other  isolated  contract  in  the  course  of  a  foreign 
corporation's  ordinary  business.^^ 

4.  Statutes  Aimed  at  Entering  State  by  Agents  and  Carrying  on  General 
Business.  These  prohibitions  are  leveled  against  the  act  of  foreign  corporations 
entering  the  domestic  state  by  their  agents,  and  engaging  in  the  general  prosecu- 
tion of  their  ordinary  business  therein,  and  they  do  not  apply  therefore  to  acts 
not  constituting  any  part  of  their  ordinary  business.^^     Thus  a  statute  prohibiting 


V.  Foote,  etc..  Glass  Co.,  40  N.  Y.  App.  Div. 
215,  57  N.  Y.  Suppl.  1103;  Tallapoosa  Lum- 
ber Co.  f.  Holbert,  5  N.  Y.  App.  Div.  559,  39 
N.  Y.  Suppl.  432;  Fuller,  etc.,  Mfg.  Co.  v. 
Foster,  4  Dak.  329,  30  N.  W.  166.  See  infra, 
III,  H,  2)  ;  or  makes  a  purchase  of  cattle  or 
goods  in  the  state  (Ware  Cattle  Co.  v.  An- 
derson, 107  Iowa  231,  77  N.  W.  1026.  See 
also  McNaughton  Co.  f.  McGirl,  20  Mont. 
124,  49  Pac.  651,  63  Am.  St.  Eep.  610,  38 
L.  R.  A.  367)  ;  or  purchases  crude  oil  in  the 
state  having  it  shipped  to  and  refined  in 
other  states  (Com.  v.  Standard  Oil  Co.,  101 
Pa.  St.  119)  ;  or  hires  an  employee  for  its 
business  out  of  the  state  (Schillinger  Bros. 
Co.  V.  Henderson  Brewing-  Co.,  107  111.  App. 
335)  ;  where  a  foreign  insurance  company 
takes  from  citizens  of  the  state  security  for 
payment  of  losses  not  incurred  in  the  state 
(Hope  Mut.  L.  Ins.  Co.  v.  Perkins,  38  N.  Y. 
404)  ;  where  a  foreign  corporation  files  a 
mechanic's  lien  for  materials  sold  by  it  in 
another  state  and  shipped  by  it  into  the  state 
(Matter  of  Simonds  Furnace  Co.,  30  Misc. 
(N.  Y.)  209,  61  N.  Y.  Suppl.  974)  ;  or  where 
it  takes  a  note  in  compromise  of  a  claim 
against  a  domestic  corporation  or  citizen 
(Creteau  v.  Foote,  etc..  Glass  Co.,  40  N.  Y. 
App.  Div.  215,  57  N.  Y.  Suppl.  1103). 

Appointment  of  agents. —  Under  a,  statute 
providing  that  agents  of  a  foreign  corpora- 
tion, before  entering  upon  their  business  as 
such,  shall  file  evidence  of  their  authority, 
the  appointment  of  agents  to  do  its  business 
is  not  the  doing  of  any  business  by  the  cor- 
poration.    Morgan  t;.  White,  101  Ind.  413. 

60.  Mullens  v.  American  Freehold  Land 
Mortg.  Co.,  88  Ala.  280,  7  So.  201;  Farrior 
V.  New  England  Mortg.  Security  Co.,  88  Ala. 
275,  7  So.  200.  See  also  State  v.  Bristol  Sav. 
Bank,  108  Ala.  3,  18  So.  533,  54  Am.  St.  Rep. 
141;  Dundee  Mortg.,  etc..  Invest.  Co.  v. 
Nixon,  95  Ala.  318,  10  So.  311;  Nelms  v. 
Edinburg- American  Land  Mortg.  Co.,  92  Ala. 
157,  9  So.  141;  Ginn  v.  New  England  Mortg. 

[Ill,  E,  3,  e] 


Security  Co.,  92  Ala.  135,  8  So.  388;  Chat- 
tanooga Nat.  Bldg.,  etc.,  Assoc,  v.  Denson, 
189  U.  S.  408,  23  S.  Ct.  630,  47  L.  ed.  870, 
under  the  Alabama  constitution  and  statute. 
Compare  Mobile  Electric  Lighting  Co.  v.  Rust, 
117  Ala.  680,  23  So.  751,  where  the  mort- 
gage was  executed  and  the  bonds  issued  were 
also  executed  and  made  payable  in  another 
state.  In  Farrior  v.  New  England  Mortg. 
Security  Co.,  33  Ala.  275,  278,  7  So.  200,  the 
court  distinguished  same  cases  wherein  a. 
single  act  of  business  was  held  not  to  be 
within  the  prohibition,  on  the  ground  that 
the  prohibition  of  the  constitution  or  stat- 
ute was  against  the  "  carrying  on "  of  busi- 
ness, whereas  the  prohibition  in  the  Alabama 
constitution  was  against  doing  "  any  "  busi- 
ness, the  court  saying:  "The  phrase,  'doing 
any  business,'  is  more  comprehensive  in  mean- 
ing than  the  carrying  on,  or  engaging  in 
business  generally,  which  involves  the  idea 
of  continuance,  or  the  repetition  of  like  acts." 

61.  John  Deere  Plow  Co.  v.  Wyland,  69 
Kan.  255,  76  Pac.  863,  sale  of  goods. 

62.  Alabwma. —  Ware  v.  Hamilton  Brown 
Shoe  Co.,  92  Ala.  145,  9  So.  136;  Beard  v. 
Union,  etc.,  Pub.  Co.,  71  Ala.  60. 

Colorado. —  Colorado  Iron  Works  v.  Sierra 
Grande  Min.  Co.,  15  Colo.  499,  25  Pac.  325,  22 
Am.  St.  Rep.  433. 

Illinois. —  Mandel  v.  Swan  Land,  etc.,  Co., 
154  111.  177,  40  N.  E.  462,  45  Am.  St.  Rep. 
124,  27  L.  R.  A.  313  [.reversing  51  111.  App. 
204]  ;  Smith  v.  Iron  Hall  Local  Branch  No. 
714,  77  111.  App.  469;  Galveston  City  K.  Co. 
V.  Hook,  40  111.  App.  547. 

Kansas. —  John  Deere  Plow  Co.  v.  Wyland, 
69  Kan.  255,  76  Pac.  863;  State  v.  American 
Book  Co.,  69  Kan.  1,  76  Pac.  411;  Sigel- 
Campion  Livestock  Commission  Co.  v.  Has- 
ton,  68  Kan.  749,  75  Pac.  1028. 

Missouri. —  Hogan  v.  St.  Louis,  176  Mo. 
149,  75  S.  W.  604. 

"New  York. —  People  v.  Wemple,  131  N.  Y. 
64,  29  N.  E.  1002,  27  Am.  St.  Rep.  542  (hold- 
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an  insurance  company  from  doing  business  in  the  state  without  complying  with 
prescribed  conditions  contemplates  the  business  of  insurance  and  does  not  apply 
to  a  loan  of  money  on  mortgage  by  a  foreign  insurance  company.*^  Negotiations 
of  a  foreign  corporation  with  the  public  authorities,  resulting  in  a  contract  and 
bond  to  supply  the  public  schools  with  text-books,  is  prehminary  to  but  does  not 
constitute  the  doing  of  business  in  the  state.^  The  same  is  true  of  the  mere 
entering  into  a  contract  by  a  foreign  corporation  with  a  city  for  street  lighting 
or  other  public  work.*^  And  the  rule  applies  where  a  foreign  corporation 
employs  or  has  an  agent  in  the  state,  or  both  an  office  and  an  agent,  for  conven- 
ience, but  all  its  business  is  done  outside  of  the  state,*"  and  in  other  like  cases.*" 
Furthermore,  the  statutes  refer  to  the  business  for  which  the  corporation  was 
organized  and  not  to  its  doings  with  its  own  members.^ 

5.  Sale  or  Purchase  of  Goods  Through  Local  Agents,  Brokers,  Factors,  or 
Commission  Merchants.  Witli  respect  to  this  question  there  is  a  possible  dis- 
tinction between  the  act  of  a  foreign  corporation  in  shipping  its  goods  to  a  com- 
mission merchant,  factor,  broker,  or  other  agent  in  a  state  having  such  a  restrictive 
statute,  to  be  sold  by  him  and  the  sales  to  be  accounted  for,  to  the  corporation,  the 
property  in  the  goods  to  remain  in  the  corporation  until  sold,  and  the  case  where 
a  local  broker  or  commission  merchant  solicits  orders  on  behalf  of  local  customers 
for  the  goods  of  a  foreign  corporation,  which  orders  are  filled  by  the  corporation 
very  much  as  they  would  be  tilled  by  it  if  the  order  came  directly  to  it  from  the 
•customer.  If  the  commission  merchant  or  other  agent  to  whom  the  goods  are 
consigned  acts  as  the  agent  of  the  foreign  corporation  in  effecting  sales  of  them, 


ing  it  suflBeient  if  the  foreign  corporation 
flonduets  a  substantial  part  of  its  business 
in  the  state)  ;  Cummer  Lumber  Co.  v.  As- 
sociated Manufacturers'  Mut.  F.  Ins.  Corp., 
67  N.  Y.  App.  Div.  151,  73  N.  Y.  Suppl.  668 
[affirmed  without  opinion  in  173  N.  Y.  633, 
m  N.  E.  1106]. 

Pennsylvania. —  Galena  Min.,  etc.,  Co.  v. 
J'razier,  20  Pa.  Super.  Ct.  394. 

United  States. —  Cooper  Mfg.  Co.  v.  Fer- 
guson, 113  U.  S.  727,  5  S.  Ct.  739,  21  L.  ed. 
1137;  Honeyman  v.  Colorado  Fuel,  etc.,  Co., 
133  Fed.  96;  Oakland  Sugar  Mill  Co.  v. 
Fred  W.  Wolf  Co.,  118  Fed.  239,  55  C.  C.  A. 
93;  Gilchrist  ».  Helena,  etc.,  R.  Co.,  47  Fed. 
593;  American  L.  &  T.  Co.  v.  East,  etc.,  R. 
Co.,  37  Fed.  242. 

See  12  Gent.  Dig.  tit.  "Corporations," 
;§  2520  et  seq.  And'  see  other  cases  cited 
supra,  III,  E,  3,  a,  b. 

63.  Smith  v.  Iron  Hall  Local  Branch  No. 
714,  77  111.  App.  469.  And  see  the  other  in- 
surance corporation  cases  referred  to  supra, 
III,  E,  3,  b. 

64.  State  v.  American  Book  Co.,  69  Kan.  1, 
76  Pac.  411. 

65.  Hogan  v.  St.  Louis,  176  Mo.  149,  75 
S.  W.  604.  But  to  the  effect  that  a  foreign 
corporation  which  has  not  complied  with  the 
Pennsylvania  act  of  April  22,  1874,  forbid- 
ding such  corporations  to  do  business  in  the 
state  until  such  compliance  will  not  be  al- 
lowed to  compete  for  the  furnishing  of  state 
supplies  see  Office  Specialty  Mfg.  Co.  v.  Fen- 
ton  Metallic  Mfg.  Co.,  1  Pa.  Dist.  576. 

66.  Bradbury  v.  Waukegan,  etc.,  Min.,  etc., 
Co.,  113  111.  App.  600  (mining  company 
doing  no  mining  or  smelting  business  in  the 
state,  but  having  an  office  in  the  state  for 
iconvenienoe  and  use  of  the  secretary  and 
treasurer  of  the  company,  although  stock  cer- 


tificates were  issued  from  the  office,  books 
kept,  and  directors'  meetings  held  there)  ; 
Penn  Collieries  Co.  v.  McKeever,  93  N.  Y. 
App.  Div.  303,  87  N.  Y.  Suppl.  869  (foreign 
corporation  having  an  agent  in  the  state,  who 
maintains  an  office  for  his  own  convenience, 
and  does  not  have  exclusive  control  of  the 
business  in  the  state,  keeps  no  books  or  bank- 
account,  and  makes  no  contracts  for  sale  of 
goods,  but  reports  everything  to  the  home 
office,  and  who  usually  makes  sales  to  per- 
sons outside  of  the  state)  ;  People  v.  Miller, 
90  N.  Y.  App.  Div.  545,  85  N.  Y.  Suppl.  849 ; 
.  Cummer  Lumber  Co.  v.  Associated  Manufac- 
turers' Mut.  F.  Ins.  Corp.,  67  N.  Y.  App. 
Div.  151,  73  N.  Y.  Suppl.  668  [affirmed  with- 
out opinion  in  173  N.  Y.  633,  66  N.  E.  1106] ; 
Commercial  Wood,  etc.,  Co.  v.  Northampton 
Portland  Cement  Co.,  41  Misc.  242,  84  N.  Y. 
Suppl.  38  [affirmed  in  87  N.  Y.  App.  Div. 
633,  84  N.  Y.  Suppl.  1121]. 

67.  Commercial  Wood,  etc.,  Co.  v.  North- 
ampton Portland  Cement  Co.,  41  Misc.  (N.  Y.) 
242,  84  N.  Y.  Suppl.  38  [affirmed  in  87  N.  Y. 
App.  Div.  633,  84  N.  Y.  Suppl.  1121]  (mak- 
ing of  a  contract  in  New  York  for  employ- 
ment of  an  agent  by  foreign  manufacturing 
company,  where  no  sales  are  made  or  other 
business  done  there)  ;  Honeyman  v.  Colorado 
Fuel,  etc.,  Co.,  133  Fed.  96  (foreign  corpora- 
tion having  an  office  in  New  York  for  trans- 
fers of  stock  only,  and  carrying  on  its  busi- 
ness outside  the  state,  although  its  directors 
have  met  in  the  state,  as  permitted  by  a 
by-law,  at  the  office  of  one  of  their  number, 
and  it  keeps  a  bank-account  there). 

68.  Mandel  v.  Swan  Land,  etc.,  Co.,  154  111. 
177,  40  N.  E.  462,  45  Am.  St.  Rep.  124,  27 
L.  R.  A.  313  [reversing  51  111.  App.  204], 
calls  upon  stock  and  actions  to  collect  the 
same. 

[in.  E,  5] 
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Tinder  an  agreement  that  all  goods,  so  long  as  unsold,  remain  the  property  of  the 
corporation,  and  that  the  proceeds  of  the  sales  also  become  the  exclusive  prbpertj 
of  the  corporation,  then  manifestly  the  corporation  has  established  an  agency 
within  the  state  for  the  sale  of  its  goods  and  is  doing  business  within  the  state- 
within  the  meaning  of  such  a  statute.*'  And  so  where  the  foreign  corporation 
appoints  a  local  agent  within  the  prohibiting  state  and  consigns  its  goods  to  him 
in  carload  lots,  for  sale  on  commission.™  But  where  an  agent  is  employed  by  a- 
foreign  corporation  in  a  state  having  such  a  restrictive  statute,  to  solicit  orders 
and  make  estimates  of  material  to  be  furnished  therefor,  receiving  payment  by  way 
of  commissions  on  orders  sent  by  him  to  the  corporation,  or  otherwise,  such 
orders  being  subject  to  acceptance  by  the  corporation,  and  being  filled  by  direct 
shipment  from  the  home  office  to  the  customer,  the  corporation  is  not  deemed  to- 
be  doing  business  within  the  restricting  state,  within  the  meaning  of  such  a. 
statutory  prohibition.''^  The  same  has  been  held  with  respect  to  sales  of  goods, 
shipped  by  a  foreign  corporation  into  the  domestic  state,  to  be  there  sold  on  com- 
mission.'^ Purchasing  of  goods  within  a  state  by  a  foreign  corporation  through 
an  agent  resident  therein,  the  goods  to  be  shipped  to  the  corporation  oat  of  the 
state,  has  been  held  to  be  a  doing  of'  business  in  the  state.'^ 

6.  Sale  or  Purchase  of  Goods  Through  Traveling  Agents  or  Drummers. 
Statutes  of  the  kind  under  consideration  have  no  application  to  the  case  where  a. 
corporation  sends  into  the  restricting  state  its  traveling  agent  who  solicits  orders 
for  its  goods  and  forwards  them,  subject  to  approval,  to  the  home  office,  the 
orders  being  afterward  filled  by  shipments  to  the  customer.''^     Such  an  application 


Subscriptions  to  stock  see  supra,  III,  E,  3, 
b,  text  and  note  55. 

69.  Kansas. —  John  Deere  Plow  Co.  v.  Wy- 
land,  69  Kan.  255,  76  Pae.  863. 

Kentucky. —  Com.  v.  Parlin,  etc.,  Co.,  80 
S.  W.  791,  26  Ky.  L.  Rep.  58. 

Michigan. —  Muskegon  v.  Zeenrp,  134  Mich. 
181,  96  N.  W.  502. 

Missouri. —  Fay  Fruit  Co.  v.  McKinney, 
103  Mo.  App.  304,  77  S.  W.  160. 

New  York. —  People  v.  Wemple,  161  N.  Y. 
64,  29  N.  E.  1002,  27  Am.  St.  Rep.  542. 

Pennsylvania. — ^Milsom  Rendering,  etc.,  Co. 
V.  Kelly,  10  Pa.  Super.  Ct.  565;  Nonantum 
Worsted  Co.,  3  Pa.  Dist.  428,  15  Pa.  Co.  Ct. 
125. 

United  States. —  U.  S.  Rubber  Co.  v.  But- 
ler Bros.  Rubber  Co.,  132  Fed.  398. 

Canada. —  Lambe  c.  Dewhurst,  16  Quebec 
Super.  Ct.  326. 

70.  Milsom  Rendering,  etc.,  Co.  v.  Kelly, 
10  Pa.  Super.  Ct.  565. 

71.  Cummer  Lumber  Co.  v.  Associated 
Manufacturers'  Mut.  P.  Ins.  Corp.,  67  N.  Y. 
App.  Div.  151,  73  N.  Y.  Suppl.  668  [affirmed 
without  opinion  in  173  N.  Y.  633,  66  N.  E. 
1106].  See  also  Harvard  Co.  v.  Wicht,  99 
N.  Y.  App.  Div.  507,  91  N.  Y.  Suppl.  48; 
Penn  Collieries  Co.  v.  McKeever,  93  N.  Y. 
App.  Div.  303,  87  N.  Y.  Suppl.  869;  Ameri- 
can Contractor  Pub.  Co.  v.  Bagge,  91  N.  Y. 
Suppl.  73  (agent  soliciting  advertisements 
to  be  published  in  a  magazine  in  another 
state)  ;  Crocker  v.  Miller,  40  Misc.  (N.  Y.) 
685,  83  N.  Y.  Suppl.  189;  Waller  v.  Roth- 
field,  36  Misc.  (N.  Y.)  177,  73  N.  Y.  Suppl. 
141;  Bertha  Zinc,  etc.,  Co.  v.  Clute,  7  Misc. 
(N.  Y.)  123,  27  N.  Y.  Suppl.  342;  In  re 
Hovey,  198  Pa.  St.  385,  48  Atl.  311  [affirming 
9    Pa.    Dist.    183];    Macdougall   v.    Schofield 
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Woolen  Co.,  16  Quebec  Super.  Ct.  411.     See 
also  infra,  III,  H,  2. 

72.  Allen  v.  Tyson-Jones  Buggy  Co.,  91 
Tex.  22,  40  S.  W.  393,  714;  Lasater  v.  Pur- 
cell  Mill,  etc.,  Co.,  22  Tex.  Civ.  App.  33,  54 
S.  W.  425.  A  broker  in  San  Francisco,  at 
his  own  solicitation,  was  furnished  prices  by 
a  machinery  manufacturing  corporation  of 
Illinois,  and  occasionally  made  a  sale  of  ar- 
ticles made  by  it,  to  be  delivered  on  board 
cars  at  the  factory,  adding  to  the  price  given 
him  a  commission  for  himself.  The  company 
declined  to  appoint  him  an  agent,  and  paid 
him  nothing.  It  was  held  that  such  transac- 
tions did  not  constitute  a  doing  of  business 
by  the  corporation  in  California,  nor  make 
such  broker  its  business  agent  in  that  state, 
within  the  meaning  of  Cal.  Code  Civ.  Proc. 
§  411;  so  that  service  of  monition  upon  him 
in  a  suit  in  admiralty  would  give  the  court 
no  jurisdiction  of  the  corporation.  Doe  v^ 
Springfield  Boiler,  etc.,  Co.,  104  Fed.  684,  44 
C.  C.  A.  128.  See  also  for  analogy,  the  ques- 
tion being  that  of  venue  in  an  action  against. 
a  domestic  corporation.  International  Cotton 
Seed  Oil  Co.  v.  Wheelock,  124  Ala.  367,  27 
So.  517. 

73.  Chicago  Mill,  etc.,  Co.  v.  Sims,  101  Mo. 
App.  569,  74  S.  W.  128,  purchase  of  lumber 
and  timber  by  foreign  manufacturing  com- 
pany. But  see  infra,  III,  E,  6,  text  and  note 
76. 

74.  Alahama. —  Ware  v.  Hamilton  Brown 
Shoe  Co.,  92  Ala.  145,  9  So.  136. 

Arkansas. —  Gunn  v.  White  Sewing  Mach. 
Co.,  57  Ark.  24,  20  S.  W.  591,  38  Am.  St. 
Rep.  223,  18  L.  R.  A.  206. 

District  of  Columbia. —  Beitzell  v.  District 
of  Columbia,  21  App.  Cas.  49. 

Illinois. —  Havens,  etc.,  Co.  v.  Diamond,  9» 
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of  the  statute  would  be  inadmissible  in  so  far  as  state  statutes  are  concerned, 
because,  so  applied,  it  would  have  the  effect  of  imposing  a  restraint  npon  com- 
merce between  the  states  or  with  foreign  countries.'^  The  same  rule  applies  to 
the  purchase  of  goods  by  an  agent  to  be  shipped  out  of  the  restricting  state.'^* 

^  7.  Foreign  Corporation  Acting  as  Trustee.  A  foreign  trust  company  is  not 
doing  business  in  the  state,  within  the  meaning  of  a  statute  by  acting  as  trustee 
in  a  mortgage  or  deed  of  trust  by  a  domestic  railway  company  or  other  corporation, 
and  bringing  suit  to  foreclose  the  same,  without  taking  possession  of  the  property 
or  attempting  to  operate  it  under  the  powers  in  the  deed."  And  so  it  is  of  a 
corporation  maintaining,  as  trustee  under  a  will,  an  action  merely  to  establish  its 
title  or  reduce  to  possession  property  situated  in  the  state.''^  But  it  is  otherwise 
wliere  a  foreign  trust  company  seeks  to  exercise  active  powers  under  the  trust 
deed  or  other  instrument,''  as  in  the  case  where  a  foreign  corporation  accepts  the 
appointment  of  trustee  in  a  railway  mortgage  or  deed  of  trust,  to  be  executed 


111.  App.  557;  March-Davis  Cycle  Mfg.  Co.  ti. 
Strobridge   Lithographing   Co.,    79   111.    App. 

Ooo. 

Michigan. —  M.  I.  Wilcox  Cordage,  etc.,  Co. 
V.  Mosher,  114  Mich.  64,  72  N.  W.  117;  Coit 
V.  Sutton,  102  Mich.  324,  60  N.  W.  690,  25 
L.  R.  A.  819. 

Minnesota. —  Eoek  Island  Plow  Co.  v.  Pe- 
terson, 93  Minn.  356,  101  N.  W.  616,  although 
the  corporation  maintained  an  agency  in  the 
state  for  storage  of  goods  and  delivery  to 
purchasers. 

Missouri. —  Maxwell  v.  Edens,  65  Mo.  App. 
439. 

New  York. —  Droege  v.  Ahrens,  etc.,  Mfg. 
Co.,  163  N.  Y.  466,  57  N.  E.  747;  Cummer 
Lumber  Co.  v.  Associated  Manufacturers' 
Mut.  F.  Ins.  Corp.,  67  N.  Y.  App.  Div.  151, 
73  N.  Y.  Suppl.  668  laffirmed  without  opin- 
ion in  173  N.  Y.  633,  66  N.  E.  1106] ;  Talla- 
poosa Lumber  Co.  v.  Holbert,  5  N.  Y.  App. 
Div.  559,  39  N.  Y.  Suppl.  432;  Jones  v. 
Keeler,  40  Misc.  221,  81  N.  Y.  Suppl.  648; 
National  KLnitting  Co.  v.  Bronner,  20  Misc. 
125,  45  N.  Y.  Suppl.  714;  American  Broom, 
etc..  Brush  Co.  v.  Addickes,  19  Misc.  36,  42 
N.  Y.  Suppl.  871;  Murphy  Varnish  Co.  v. 
Connell,   10  Misc.  553,  32  N.  Y.  Suppl.  492. 

Ohio. — Toledo  Commercial  Co.  v.  Glen  Mfg. 
Co.,  55  Ohio  St.  217,  45  N.  E.  197. 

Pennsylvania. —  Wolff  Dryer  Co.  v.  Bigler, 
192  Pa.  St.  466,  43  Atl.  1092  (where  the  for- 
eign corporation  has  no  oflBce  or  place  of 
business  within  the  restricting  state,  and  no 
part  of  its  capital  is  invested  there,  and  the 
goods  are  shipped  either  directly  from  its 
factory  or  upon  its  orders  given  to  other 
manufacturers);  Mearshon  v.  Pottsville  Lum- 
ber Co.,  187  Pa.  St.  12,  40  Atl.  1019,  67  Am. 
St.  Eep.  560.  Compare  In  re  Gould  Mfg.  Co., 
3  Pa.  Dist.  606,  14  Pa.  Co.  Ct.  179,  which 
seems  not  to  have  been  well  decided. 

United  States. — Boardman  v.  S.  S.  McClure 
Co.,  123  Fed.  614  (soliciting  advertisements 
for  periodical)  ;  Wagner  v.  Meakin,  92  Fed. 
76,  33  C.  C.  A.  577;  Davis,  etc.,  Bldg.,  etc., 
Co.  V.  Dix,  64  Fed.  40G. 

Where  a  foreign  corporation  keeps  in  a 
state  a  general  agent,  who  has  an  office  the 
rent  of  which  is  paid  by  the  corporation,  and 
ships  goods  into  the  state  consigned  to  it- 
self, and  the  agent,  having  applications  for 


goods,  takes  the  purchaser  to  the  railway 
yards,  exhibits  the  goods,  sells  them  as  they 
stand  in  the  car,  collects  the  price,  and  re- 
mits to  the  corporation,  the  corporation  is 
not  within  a  proviso  in  a  statute  excluding 
foreign  corporations,  which  excepts  from  its 
operation  drummers  or  traveling  salesmen 
soliciting  business  for  foreign  corporations 
which  are  entirely  non-resident.  Fay  Fruit 
Co.  V.  McKinney,  103  Mo.  App.  304,  77  S.  W. 
160. 

75.  See  supra,  I,  D,  3,  c,  (in). 

76.  McNaughton  Co.  v.  McGirl,  20  Mont. 
124,  49  Pac.  651,  63  Am.  St.  Rep.  610,  38 
L.  E.  A.  367,  holding  that  a  statute  prohibit- 
ing foreign  corporations  from  doing  business 
in  a  state  did  not  apply  where  a  foreign  cor- 
poration sent  its  agent  into  the  restricting 
state  to  buy  or  solicit  the  consignment  of 
wool  to  its  warehouses  in  other  states.  See 
also  Colorado  Iron-Works  v.  Sierra  Grande 
Min.  Co.,  15  Colo.  499,  25  Pac.  325,  22  Am. 
St.  Rep.  433.  But  see  supra,  III,  E,  5,  text 
and  note  73. 

77.  Morse  v.  Holland  Trust  Co.,  184  111. 
255,  56  N.  E.  369  [afftrming  84  111.  App.  84] ; 
American  L.  &  T.  Co.  v.  East,  etc.,  R.  Co.,  37 
Fed.  242. 

78.  Eskridge  v.  Louisville  Trust  Co.,  29- 
Tex.  Civ.  App.  571,  69  S.  W.  987.  Provided 
of  course  the  laws  of  the  domestic  state  do- 
not  prohibit  such  corporations,  or  corpora- 
tions generally,  from  acquiring  and  holding 
real  estate,  or  from,  taking  real  estate  by 
devise  or  in  trust.     See  supra,  II,  A;  II,  D. 

79.  Farmers'  L.  &  T.  Co.  v.  Lake  St.  El. 
R.  Co.,  173  111.  439,  51  N.  E.  55  [affirming- 
68  111.  App.  666].  See  Pennsylvania  L.  Ins., 
etc.,  Co.  V.  Bauerle,  143  111.  459,  33  N.  E.  166, 
holding  that  a  foreign  corporation  appointed 
trustee  and  executor  under  a  will  was  doing 
business  in  the  state  within  the  meaning  of 
a  statute  by  receiving  land  in  the  state  by 
devise,  with  power  to  sell  and  dispose  of  the 
same,  and  with  power  to  lease  it  and -to  col- 
lect the  rents  and  profits  therefrom,  and  by 
the  assertion  in  the  state  of  ownership  of 
such  land,  assuming  to  sell  and  convey  it, 
and  bringing  suit  in  the  courts  of  the  state- 
in  respect  to  such  land  and  such  alleged  own- 
ership, and  for  the  enforcement  of  contracts, 
in  regard  to  the  same. 

[III.  E.  7] 
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within  a  state  having  a  restrictive  statute,  certifies  and  delivers  bonds  to  the 
extent  of  more  than  seven  milHons  of  dollars,  renders  bills  to  the  I'ailvoad  com- 
pany for  certifying  the  bonds  and  accepting  the  deed  of  trust,  exercises  constant 
supervision  over  the  application  of  the  bonds  as  issued,  and,  under  the  terms  of 
the  deed  of  trust,  must  assume  the  management  of  the  road  in  a  certain  event.^" 
8.  Various  Other  Transactions  Held  to  Be  a  Doing  of  Business.  Yarious  other 
transactions  have  been  held  to  constitute  a  "  doing  of  business,"  within  the 
meaning  of  such  statutes,  such,  for  example,  as  lending  money  to  a  resident  of 
the  restricting  state  and  taking  his  notes  and  a  mortgage  upon  lands  situated  in 
such  state  to  secure  the  debt ;  ^'  a  contract  with  a  resident  of  the  restricting  state 
for  the  delivery  and  storage  of  ice  at  designated  places  in  a  city  of  such  state, 
without  regard  to  the  source  of  supply  or  place  of  manufacture ;  ^  shipping  goods 
into  the  restricting  state  before  procuring  contracts  or  orders  for  their  sale,  for 
the  purpose  of  obtaining  advantage  of  a  cheap  freight  rate,  and  afterward  selling 
a  portion  of  them  in  such  state ;  ^  subscribing  to  the  stocks-  of  a  foreign  corpora- 
tion not  registered  as-required  by  the  local  law  at  a  meeting  held  within  the 
restricting  state ;  ^  establishing  in  a  particular  city  more  than  one  branch  store, 
separately  organized  so  as  to  do  business  as  independent  houses,  and  tiling  a  state- 
ment giving  the  name  of  one  agent  and  one  place  of  business ;  ^'  operating  witliin 
the  restricting  state  as  a  member  of  a  partnership  composed  of  corporations ;  ^ 
for  a  foreign  railroad  company  to  enter  into  a  traffic  arrangement  with  a  local 
company,  so  as  to  establish  through  lines  within  the  restricting  state,  under  an 
agreement  containing  many  details ;  ^^  and  the  like.^' 


80.  Farmers'  L.  &  T.  Co.  v.  Lake  St.  El. 
E.  Co.,  173  III.  439,  51  N.  E.  55  [affirming 
68  111.  App.  666].  See  also  Farmers'  L.  & 
T.  Co.  V.  Chicago,  etc.,  E.  Co.,  68  Fed.  412 
(mortgage,  however,  not  void)  ;  and  supra, 
III,  C,  5. 

81.  State  V.  Bristol  Sav.  Bank,  108  Ala. 
3,  18  So.  533,  54  Am.  St.  Eep.  141.  And 
see  supra,  III,  E,  3,  c.  But  see  supra.  III,  E, 
3,  c;  infra,  III,  H,  4. 

82.  West  Jersey  Ice  Mfg.  Co.  v.  Armour, 
12  Pa.  Super.  Ct.  443. 

83.  Western  Paper  Bag  Co.  v.  Johnson, 
(Tex.    Civ.    App.    1896)    38    S.    W.    364. 

84.  Wildwood  Pavilion  Co.  v.  Hamilton, 
7  Pa.  Dist.  747,  22  Pa.  Co.  Ct.  68,  43  Wkly. 
Notes  Cas.  303.  But  see  supra,  III,  E, 
.3,  b,  text  and  note  55. 

85.  National  Wall  Paper  Co.'s .  Appeal,  15 
Pa.  Super.  Ct.  407,  cannot  enforce  a  lien 
for  materials   furnished. 

86.  Bishop  V.  American  Preservers  Co.,  51 
III.  App.  417;  Com.  v.  Standard  Oil  Co., 
101  Pa.  St.   119. 

87.  Buie  v.  Chicago,  etc.,  R.  Co.,  95  Tex. 
51,  65  S.  W.  27,  55  L.  R.  A.   861. 

88.  Other  illustrations  of  doing  business  in 
the  state  are  where  the  president,  secretary, 
and  treasurer  of  a  foreign  silver  mining 
company  had  their  oflSces  in  New  York  city, 
and  its  directors  held  its  meetings  there,  and 
all  its  dividends  were  paid  there,  and  where, 
while  most  of  its  business  was  done  in  Utah, 
where  its  mine  was,  and  in  Chicago,  where 
its  ore  was  refined,  its  silver  bullion  was  all 
sent  to  New  York  and  sold  there,  the  pro- 
ceeds being '  deposited  and  some  portion 
loaned  and  other  portions  paid  out  for  the 
company's  purposes  in  that  city  (People  v. 
Horn  Silver  Min.  Co.,  105  N.  Y.  76,  11  N.  E. 
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155;  Horn  Silver  Min.  Co.  v.  New  York,  143 
U.  S.  305,  12  S.  Ct.  403,  36  L.  ed.  164)  ;  where 
a  foreign  corporation  held  interests  in  ordi- 
nary partnerships  doing  business  in  the 
state  (Com.  v.  Standard  Oil  Co.,  101  Pa.  St. 
119)  ;  where  a  New  Jersey  ferry  company 
operating  boats  plying  to  and  fro  across  the 
Delaware  river  leased  a  slip  or  wharf  in 
Pennsylvania  at  which  its  boats  touched  to 
permit  the  reception  and  disembarking  of 
passengers  and  freight  (Com.  v.  Gloucester 
Ferry  Co.,  98  Pa.  St.  105)  ;  where  a  foreign 
corporation  constructed  an  electric  rail- 
way in  the  state  for  six  months,  employing 
nearly  all  of  its  capital  therein  (Delaware 
Eiver  Quarry,  etc.,  Co.  v.  Bethlehem,  etc.. 
Pass.  E.  Co.,  204  Pa.  St.  22,  53  Atl.  533)  ; 
where  a  foreign  corporation  took  subscrip- 
tions toward  a  fund  for  building  a  butter 
factory  in  the  state,  it  appearing  that  the 
building  erected  was  of  considerable  size,  that 
the  material  was  purchased  in  the  state,  that 
the  workmen  on  it  were  residents  of  the  state, 
that  there  was  no  restriction  as  to  where 
the  machinery  and  equipments  should  be 
bought,  and  that  the  subscription  was  not 
to  be  paid  until  the  building  was  finished 
(Chicago  Bldg.,  etc.,  Co.  v.  Myton,  24  Pa. 
Super.  Ct.  16)  ;  and  where  a  foreign  corpora- 
tion entered  into  a  contract  by  which  it  was 
to  have  the  management  of  the  manufactur- 
ing in  a  factory  within  the  state,  and  was 
to  assist  in  the  operation  of  such  factory  and 
keep  it  supplied  with  a  superintendent  (Dia- 
mond Glue  Co.  V.  U.  S.  Glue  Co.,  187  U.  S. 
611,  23  S.  Ct.  206,  47  L.  ed.  328). 

Canada. —  See  Halifax  v.  Jones,  28  Nova 
Scotia  452,  holding  that  the  Mississippi  Do- 
minion Steamship  Co.,  a  British  corporation, 
having  its  head  ofBee  and  chief  place  of  busi- 
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9.  Various  Other  Transactions  Held  Not  to  Be  a  Doing  of  Business.  On  the 
other  hand  the  following  transactions  have  been  held  not  to  be  the  doing  of 
business  within  •  the  state  enacting  such  a  restricting  statute :  For  a  company- 
organized  for  the  purpose  of  mining  coal  and  manufacturing  coke  and  selling  the 
same,  after  having  ceased  its  mining  and  manufacturing  before  the  passage  of 
the  restrictive  act,  to  continue  to  own  and  rent  its  coal  lands  situated  within  the 
restricting  state,  for  agricultural  purposes ;  *'  for  a  foreign  corporation  to  pur- 
chase shares  of  the  stock  of  a  domestic  corporation  domiciled  in  a  state  having 
such  a  restrictive  statute  and  voting  upon  the  same  for  directors  at  a  corporate 
meeting ;  ^  for  a  foreign  corporation  to  enter  into  an  executory  agreement  for 
the  future  construction  of  a  street  railway  in  the  restricting  state ;''  and  the  like.'" 

F.  Statutes  Do  Not  Restrain  General  Freedom  of  Contract.  From  the 
foregoing  it  may  be  concluded  that  such  prohibitions  do  not  restrain  foreign 
corporations  from  exercising  the  general  right  to  make  contracts  within  the 
domestic  states.  In  other  words,  the  mere  fact  that  a  foreign  corporation  without 
complying  with  such  a  statute  makes  a  contract  with  a  domestic  citizen,  or  takes 
a  contract  from  him,  is  not  unlawful,  but  the  contract  may  be  enforced  in  a 
judicial  proceeding.'^ 

G.  Statutes  Not  Allowed  to  Restrict  Interstate  or  Foreign  Commerce. 
Nor  are  they  allowed  to  restrict  the  ordinary  operations  of  commerce,  although 
conducted  by  corporations,  across  the  boundary  lines  of  the  states  of  the  Union 
or  between  the  states  and  a  foreign  country ;  because,  to  give  them  this  effect, 
would  bring  them  into  conflict  with  the  settled  interpretation  put  upon  the 
commerce  clause  of  the  federal  constitution.'*  Therefore  a  foreign  corporation 
may  advertise  its  goods,  take  orders  for  them,  make  contracts  of  sale,  and  ship  its 
^oods  to  customers  within  a  state  having  such  a  statutoiy  restraint  or  prohibition 
without  complying  with  such  statute.'^     The  same  is  true   of  course  of  other 


ness  in  England,  did  business  at  Halifax, 
within  the  meaning  of  a  statute  requiring 
payment  of  a  license-fee,  where  its  agents  in 
Halifax  continuously  advertised  themselves 
as  its  agent,  and  received  freight  money  and 
sold  tickets,  being  paid  a  commission  therefor, 
and  its  steamers  carried  freight  between  Liv- 
erpool and  Halifax  and  other  ports  in  Amer- 
ica. 

89.  Missouri  Coal,  etc.,  Co.  v.  Ladd,  160 
Mo.  435,  61  S.  W.  191. 

90.  Shepp  V.  Schuylkill  Valley  Traction  Co., 
17  Montg.  Co.  Eep.  (Pa.)  52.  See  also  Com. 
V.  Standard  Oil  Co.,   101  Pa.   St.   119. 

91.  Delaware  Eiver  Quarry,  etc.,  Co.  v. 
Bethlehem,  etc.,  St.  R.  Co.,  7  North.  Co.  Eep. 

(Pa.)  193.  And  see  supra,  III,  E,  4,  text 
and  notes  64,  65.  But  compare  supra,  III, 
IE,  8,  text  and  note  88. 

92.  See  Sullivan  v.  Sullivan  Timber  Co., 
103  Ala.  371,  15  So.  941,  25  L.  R.  A.  543 
(care  by  a  foreign  corporation,  through  its 

agent,  of  unused  property,  and  payment  of 
taxes  thereon)  ;  Meddis  v.  Kenney,  176  Mo. 
200,  75  S.  W.  633,  98  Am.  St.  Rep.  496 
(purchase  by  a  foreign  corporation,  which 
Tiad  become  the  holder  in  trust  of  a  claim 
against  a  domestic  citizen,  of  real  estate  sold 
by  an  administrator  of  the  latter  for  the 
payment  of  debts)  ;  New  York,  etc.,  Conatr. 
■Co.  V.  Winton,  208  Pa.  St.  467,  57  Atl.  955 
(foreign  corporation  chartered  for  the  pur- 
pose of  constructing  railroads,  and  of  mining 
and  transporting  coal  and  other  minerals, 
jiot  doing  business   in  the   state   in   lending 


money  to  a  resident  of  the  state  to  enable 
him  to  develop  his  coal  lands,  and  taking  a 
mortgage  on  coal  lands  to  secure  repayment, 
although  under  an  agreement  for  repayment 
in  coal  at  a  certain  rate  for  each  ton  de- 
livered) ;  Com.  V.  Standard  Oil  Co.,  101 
Pa.  St.  119  (holding  that  a  foreign  corpora- 
tion was  not  doing  business  within  a  state 
in  holding  shares  in  domestic  corporations 
and  limited  partnerships  doing  business 
therein)  ;  Chicago  Title,  etc.,  Co.  v.  Bash- 
ford,  120  Wis.  281,  97  N.  W.  940  (foreign 
corporation  passively  continuing  to  hold  a 
previously  existing  and  valid  lien  or  title, 
and  commencement  and  prosecution  of  a  suit 
to  enforce  the  same)  ;  Earle  v.  Chesapeake, 
etc.,  R.  Co.,  127  Fed.  235  (traffic  arrange- 
ment between  foreign  and  domestic  railroad 
companies,  and  operations  thereunder). 

93.  Keating  Implement,  etc.,  Co.  v.  Favor- 
ite Carriage  Co.,  12  Tex.  Civ.  App.  666,  35 
S.  W.  417.  See  also  State  v.  American 
Book  Co.,  69  Kan.  1,  76  Pac.  411;  and  other 
cases  cited  under  the  preceding  and  the  fol- 
lowing subdivisions. 

94.  See  supra,  I,  D,  3. 

95.  Michigan. —  Coit  v.  Sutton,  102  Mich. 
324,  60  N.  W.  690,  25  L.  R.  A.  819. 

Montana. —  Zion  Co-operative,  etc.,  Mer- 
cantile Assoc.  V.  Mayo,  22  Mont.  100,  55  Pac. 
915. 

Ohio. —  General  Electric  Co.  v.  Lima  Elec- 
tric E.  Co.,  6  Ohio  S.  &  C.  PI.  Dec.  186,  4 
Ohio  N.  P.  167. 

Permsylvama. —  Blakeslee  Mfg.  Co.  v.  Hil- 
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transactions  involving  interstate  or  foreign  commerce,  as  has  been  explained  iii- 
another  connection.'' 

H.  Statutes  Do  Not  Generally  Apply  to  Contracts  Made  Outside  the 
State  —  1.  In  General.  Such  statutes  are  not  generally  allowed  to  operate  so  as 
to  impose  any  restraint  upon  the  making  and  taking  of  contracts  the  situs  of 
which  is  outside  the  state  enacting  the  statute;  and  this  for  two  reasons:  (1)  To 
allow  them  to  have  such  an  operation  would  give  them  an  extraterritorial  effect 
beyond  the  limits  of  the  principle  of  interstate  comity ;  and  (2)  it  would  also,  in 
most  cases,  interfere  with  the  operations  of  interstate  commerce.^'' 


ton,  5  Pa.  Super.  Ct.  184,  18  Pa.  Co.  Ct. 
553. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Davis,  93 
Tex.  378,  55  S.  W.  562  ^reversing  (Civ.  App. 
1899)  54  S.  W.  381]  (contract  for  interstate 
shipment  of  cattle)  ;  Miller  v.  Goodman,  91 
Tex.  41,  40  S.  W.  718;  Allen  v.  Tyson-Jones 
Buggy  Co.,  91  Tex.  22,  40  S.  W.  393,  714; 
De  Witt  V.  Berger  Mfg.  Co.,  (Civ.  App.  1904) 
81  S.  W.  334;  Hallwood  Cash  Register  Co. 
V.  Berry,  (Civ.  App.  1904)  80  S.  W.  857; 
Lane,  etc.,  Co.  v.  City  Electric  Light,  etc., 
Co.,  31  Tex.  Civ.  App.  449,  72  S.  W.  425. 

United  States. —  Cooper  Mfg.  Co.  v.  Fergu- 
son, 113  U.  S.  727,  5  S.  Ct.  739,  28  L.  ed. 
1137;  Kessler  v.  Perilloux,  127  Fed.  1011; 
Oakland  Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co., 
118  Fed.  239,  55  C.  C.  A.  93;  Wagner  v. 
Meakin,  92  Fed.  76,  33  C.  C.  A.  577,  com- 
merce with  England. 

See  also  supra,  I,  D,  3,  c,  (ill)  ;  III,  E, 
5,  6;  and  infra,  III,  H,  2. 

96.  State  v.  Rocky  Mountain  Bell  Tele- 
phone Co.,  27  Mont.  394,  71  Pac.  311;  and 
other  cases  cited  supra,  I,  D,  3. 

97.  Alabama. —  Mobile  Electric  Lighting 
Co.  V.  Rust,  .117  Ala.  680,  23  So.  751;  Jack- 
son V.  State,  50  Ala.  141. 

Arkansas. —  State  Mut.  F.  Ins.  Assoc,  v. 
Brinkley  Stave,  etc.,  Co.,  61  Ark.  1,  31  S.  W. 
157,  54  Am.  St.  Rep.   191,  29  L.  R.  A.  712. 

Colorado. —  Kephart  v.  People,  28  Colo.  73, 
62  Pac.  946  (foreign  corporation  may  pur- 
chase at  its  own  domicile  the  warrants  of 
another  state,  and  may  maintain  actions 
thereon)  ;  Miller  v.  Williams,  27  Colo.  34,  59 
Pac.  740  (purchase  outside  the  state  of  nego- 
tiable bonds  or  notes  secured  by  mortgage  on 
land  in  the  state  not  a  transaction  of  busi- 
ness within  the  state ) . 

Dakota. —  Fuller,  etc.,  Mfg.  Co.  v.  Foster, 
4  Dak.  329,  30  N.  W.  166. 

Illinois. —  John  Spry  Lumber  Co.  v.  Chap- 
pell,  184  111.  539,  56  N.  E.  794  [affirming 
85  111.  App.  223]. 

Iowa. —  Ware  Cattle  Co.  v.  Anderson,  107 
Iowa  231,   77   N.   W.    1026. 

Louisiana. —  American  Freehold  Land- 
Mortg.  Co.  V.  Pierce,  49  La.  Aim.  390,  21 
So.  972;  Scottish-American  Mortg.  Co.  v. 
Ogden,  49  La.  Ann.  8,  21  So.  116;  Reeves  v. 
Harper,  43  La.  Ann.  516,  9  So.  104. 

Mississippi. —  Hart  v.  Livermore  Foundry, 
etc.,  Co.,  72  Miss.  809,  17  So.  769,  foreign 
corporation  engaged  in  dealing  with  citizens 
of  other  states  in  reference  to  property  situ- 
ated outside  the  restricting  state. 

New     Jersey. —  Slaytor-Jennings     Co.     v. 

[HI,  G] 


Specialty  Paper  Box  Co.,  69  N.  J.  L.  214,  54 
Atl.  247;  MacMillan  Co.  v.  Stewart,  69 
N.  J.  L.  212,  54  Atl.  240  [affirmed  in  69 
N.  J.  L.  676,  56  Atl.   1132]. 

New  York. —  Novelty  Mfg.  Co.  v.  Connell,. 
88  Hun  254,  34  N.  Y.  Suppl.  717;  American 
Contractor  Publishing  Co.  v.  Bagge,  91  N.  Y.. 
Suppl.  73  (corporation  publishing  a  maga- 
zine in  Illinois  may  by  agent  solicit  orders 
for  advertisement  in  New  York,  the  orders 
to  be  forwarded  to  Illinois  for  acceptance, 
and  the  advertisement  appearing  in  the  maga- 
zine) ;  Box  Board,  etc.,  Co.  v.  Vincennes. 
Paper  Co.,  45  Misc.  1,  90  N.  Y.  Suppl.  836; 
Mallon  V.  Rothschild,  38  Misc.  8,  76  N.  Y. 
Suppl.  710  (contract  evidenced  by  letter 
dated  in  restricting  state  and  addressed  to  a 
foreign  corporation  in  another  state)  ; 
O'Reilly,  etc.,  Co.  v.  Greene,  17  Misc.  302, 
40  N.  Y.  Suppl.  360  [affirmed  in  18  Misc. 
423,  41  N.  Y.  Suppl.   1065]. 

Pennsylvania. —  See  Kilgore  v.  Smith,  122 
Pa.  St.  48,  15  Atl.  698,  holding  that  where 
a  Maryland  corporation  was  organized  to  act 
as  a  general  agent  of  its  members  in  the  sale- 
of  canned  goods  produced  by  them,  and  em- 
ployed no  capital  in  Pennsylvania,  but  en- 
tered into  a  contract  with  members  who  were 
citizens  of  Pennsylvania,  by  which  they  were 
to  can  their  fruit  and  hold  it  subject  to  the- 
company's  order,  the  company  was  not  trans- 
acting business  in  Pennsylvania. 

Tennessee. —  Neal  v.  New  Orleans  Loan,, 
etc.,  Assoc,  100  Tenn.  607,  46  S.  W.  755; 
Norton  v.  Union  Bank,  etc.,  Co.,  (Ch.  App. 
1898)  46  S.  W.  544;  T.  W.  Kimball  Co.  v^ 
First  Nat.  Bank,   1   Tenn.   Ch.  App.   505. 

Texas. —  Lakeview  Land  Co.  v.  San  An- 
tonio Traction  Co.,  95  Tex.  252,  66  S.  W. 
766  (purchase  outside  of  the  state  of  real 
or  personal  property  in  the  state)  ;  Security 
Co.  V.  Panhandle  Nat.  Bank,  93  Tex.  575, 
57  S.  W.  22  (purchase  in  another  state  of  a- 
bond  and  mortgage  issued  by  a  Texas  corpo- 
ration). 

Virginia. —  Goldberry  v.  Carter,  100  Va. 
438,  41  Si  E.  858,  contract  made  out  of 
the  state  by  which  title  to  land  in  the  state- 
is  acquired. 

United  States. —  Bamberger  v.  Schoolfield,, 
160  U.  S.  149,  16  S.  Ct.  225,  40  L.  ed.  374 
(foreign  corporation  discounting  notes  sent 
to  it  from'  the  restricting  state)  ;  Boardman 
V.  S.  S.  McClure  Co.,  123  Fed.  614  (foreign 
publishing  company  circulating  its  periodi- 
cals by  mail  and  sending  its  employees  into- 
other  states  to  solicit  advertisements)  ;  Sul- 
livan   V.    Sheehan,    89    Fed.    247;     Eastern 
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_  2.  Sales  of  Goods.  The  most  familiar  illustration  of  the  preceding  doctiine 
arises  in  the  case  where  goods  are  sold  by  a  foreign  corporation  in  the  state  of  its 
own  domicile,  or  in  some  state  other  than  the  state  haying  the  restrictive  statute, 
and  are  shipped  into  the  restricting  state  and  there  delivered  to  its  customer, 
whether  the  sale  be  made  by  correspondence,  or  through  local  agents  or  traveling 
salesmen.  Here  the  transaction  is  valid,  although  the  foreign  corporation  has  not 
complied  with  the  prohibitory  statute.'^ 

3.  Insurance  —  a.  Contracts  the  Situs  of  Which  Is  the  Domicile  of  the  Com- 
pany. Here,  as  in  other  cases,''  the  distinction  is  between  the  case  where  the 
company  procures  a  risk  within  the  foreign  state  by  its  own  affirmative  action,  or 
where  it  allows  some  broker  to  procure  a  risk  for  it  for  his  own  pecuniary  gain, 


Bldg.,  etc.,  Assoc,  v.  Bedford,  88  Fed.  7; 
Aultman,  etc.,  Co.  v.  Holder,  68  Fed.  467; 
Davis,  etc.,  Bldg.,  etc.,  Co.  v.  Dix,  64  Fed. 
406.  See  also  Ceeaar  v.  Capell,  83  Fed.  403. 
And  see  U.  S.  v.  American  Bell  Telephone 
Co.,  29  Fed.  17,  holding  that  transactions 
such  as  those  of  the  American  Bell  Telephone 
Company  with  licensee  corporations  of  Ohio, 
at  its  place  of  business  in  Boston  and  not 
elsewhere,  was  not  a  carrying  on  of  business 
by  it  in  Ohio. 

Effect  of  stipulations  as  to  what  law  shall 
govern  contract  see  infra,  IV,  K,  4. 

98.  Alabama. —  Ware  v.  Hamilton  Brown 
Shoe  Co.,  92  Ala.  145,  9  So.  136. 

Arkansas. —  Florsheim  Bros.  Dry-Goods  Co. 
V.  Lester,  60  Ark.  120,  29  S.  W.  34,  46  Am. 
St.  Rep.   162,  27  L.  R.  A.  505. 

Colorado. —  Colorado  Iron  Works  v.  Sierre 
Grande  Min.  Co.,  15  Colo.  499,  25  Pac.  325, 
22  Am.  St.  Rep.  433;  Gates  Iron  Works  v. 
Cohen,  7  Colo.  App.  341,  43  Pac.  667. 

Dakota. —  Fuller,  etc.,  Mfg.  Co.  v.  Foster, 
4   Dak.   329,   30   N.   W.    166. 

Illinois. —  John  Spry  Lumber  Co.  v.  Chap- 
pell,  184  111.  539,  56  N.  E.  794  [affirming  85 
111.   App.   223]. 

Michigan. —  M.  I.  Wilcox  Cordage,  etc.,  Co. 
V.  Mosher,  114  Mich.  64,  72  N.  W.  117. 

Minnesota. —  Rock  Island  Plow  Co.  v. 
Peterson,  93  Minn.  356, -101  N.  W.  616. 

Missouri. —  Pierce  Steam  Heating  Co.  v. 
Siegle  Gas  Fixture  Co.,  60  Mo.  App.  148.  _ 

Montana. —  Zion  Co-operative  Mercantile 
Assoc.  V.  Mayo,  22  Mont.  100,  55  Pac. 
915. 

Kew  Jersey. —  Slaytor-Jennings  Co.  v. 
Specialty  Paper  Box  Co.,  69  N.  J.  L.  214,  54 
Atl.  247 ;  Delaware,  etc..  Canal  Co.  v.  Mahlen- 
broek,  63  N.  J.  L.  281,  43  Atl.  978,  45 
L.  R.  A.  538,  may  sell  a  load  of  merchan- 
dise on  an  order  sent  by  mail  from  the  re- 
stricting  state. 

'New  York. —  Harvard  Co.  v.  Wicht.  99 
N.  Y.  App.  Div.  507,  91  N.  Y.  Suppl.  58; 
Penn  Collieries  Co.  v.  McKeever,  93  N.  Y. 
App.  Div.  303,  87  N.  Y.  Suppl.  869;  People 
«.  Miller,  90  N.  Y.  App.  Div.  545,  85  N.  Y. 
Suppl.  849;  Cummer  Lumber  Co.  v.  Asso- 
ciated Manufacturers'  Mut.  F.  Ins.  Corp.,  67 
N  Y  App.  Div.  151,  73  N.  Y.  Suppl.  668 
[affirmed  in  173  N.  Y.  633,  66  N.  E.  1106]; 
Vaughn  Mach.  Co.  v.  Lighthouse,  64  N.  Y. 
App  Div.  138,  71  N.  Y.  Suppl.  799;  Aiken 
«.  Haskins,  48  N.  Y.  App.  Div.  638,  63  N.  Y. 


Suppl.  1104  [affirming  27  Misc.  629,  59  N.  Y. 
Suppl.  486]  (presumption  that  contract  was 
made  and  completed  in  foreign  state)  ; 
Shelby  Steel-Tube  Co.  v.  Burgess  Gun  Co.,  8 
N.  Y.  App.  Div.  444,  40  N.  Y.  Suppl.  871; 
Novelty  Mfg.  Co.  i'.  Connell,  88  Hun  254, 
34  N.  Y.  Suppl.  717;  Crocker  v.  Muller,  40 
Misc.  685,  83  N.  Y.  Suppl.  189  (foreign 
publishing  corporation)  ;  Jones  v.  Keeler,  40 
Misc.  221,  81  N.  Y.  Suppl.  648;  Matter  of 
Simonds  Furnace  Co.,  30  Misc.  209,  61  N.  Y. 
Suppl.  974;  National  Knitting  Co.  v.  Bron- 
ner,  20  Misc.   125,  45  N.  Y.  Suppl.  714. 

Ohio. —  Toledo  Commercial  Co.  v.  Glen 
Mfg.  Co.,  11  Ohio  Cir.  Ct.  153,  5  Ohio  Cir. 
Dec.  131. 

Pennsylvania. —  New  Jersey  Steel-Tube  Co. 
V.  Riehl,  9  Pa.  Super.  Ct.  220;  Wile,  etc., 
Co.  V.  Onsel,  1  Pa.  Dist.  187,  10  Pa.  Co.  Ct. 
659;  Blakeslee  Mfg.  Co.  v.  Hilton,  18  Pa. 
Co.  Ct.  553,  5  Pa.  Super.  Ct.  184. 

Tennessee. —  Milan  Milling,  etc.,  Co.  v. 
Gorton,  93  Tenn.  590,  27  S.  W.  971,  26 
L.  R.  A.  135  (foreign  corporation  contracting 
to  furnish  milling  machinery  and  place  it  in 
a  mill  without  having  any  office  or  agency 
in  the  state)  ;  Jung  Brewing  Co.  v.  Levisy, 
(Ch.  App.  1896)    37  S.  W.  889. 

Texas. —  Miller  v.  Goodman,  91  Tex.  41, 
40  S.  W.  718;  De  Witt  v.  Berger  Mfg.  Co., 
(Civ.  App.  1904)  81  S.  W.  334;  Hallwood 
Cash  Register  Co.  v.  Berry,  (Civ.  App.  1904) 
80  S.  W.  857;  Allen  v.  Tyson- Jones  Buggy 
Co.,  91  Tex.  22,  40  S.  W.  393,  714;  Gale 
Mfg.  Co.  V.  Fickelstein,  22  Tex.  Civ.  App. 
241,  54  S.  W.  619;  Lasater  v.  Purcell  Mill, 
etc.,  Co.,  22  Tex.  Civ.  App.  33,  54  S.  W.  425; 
Brin  v.  Waohusetts  Shirt  Co.,  (Civ.  App. 
1897)  43  S.  W.  295;  H.  Zuberbier  Co.  v. 
Harris,    (Civ.  App.  1896)    35  S.  W.  403. 

United  States. —  Cooper  Mfg.  Co.  v.  Fer- 
guson, 113  U.  S.  727,  5  S.  Ct.  739,  28  L.  ed. 
1137;  Wagner  v.  Meakin,  92  Fed.  76,  33 
C.  C.  A.  577  (British  corporation  selling 
goods  to  residents  of  the  restricting  state, 
and  drawing  foreign  bills  of  exchange  ad- 
dressed to  the  purchasers,  which  are  accepted 
by  them,  is  not  doing  business  within  suc'h. 
state)  ;  Aultman,  etc.,  Co.  ■;;.  Holder,  68 
Fed.  467. 

Sales  through  local  agents,  brokers,  factors, 
or  commission  merchants  see  supra,  III,  E,  5. 

Sales  through  traveling  agents  or  drum- 
mers see  supra,  III,  B,  6. 

99.  See  supra,  III,  H,  1,  2. 

[Ill,  H,  3.  a] 
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and  the  case  where  a  resident  of  a  foreign  state,  of  his  own  mere  volition,  solicits- 
the  writing  of  a  policy  upon  his  life  or  property.  In  such  a  case  the  situs  of  the 
contract  is  the  state  of  the  residence  of  the  insurance  company,  and  not  the  state 
of  the  residence  of  the  insured.^  But,  witliout  reference  to  the  theoretical  ques- 
tion of  the  situs  of  the  contract,  it  has  been  reasonably  concluded  that  a  restrict- 
ive statute  against  foreign  insurance  companies,  such  as  those  under  consideration, 
was  not  designed  to  prevent  the  citizens  of  the  state  from  going  out  of  the  state 
to  procure  insurance  on  their  property,  if  they  should  see  tit,  but  was  designed 
merely  to  prevent  irresponsible  and  insolvent  insurance  companies  from  invading 
the  state  with  their  solicitors  and  defrauding  its  citizens.*  On  the  other  hand, 
for  a  foreign  corporation  to  come  into  the  domestic  state,  where  there  is  such  a 
restrictive  statute,  and  to  take  out  a  fire-insurance  policy  on  its  plant  and  material 


1.  Alabama. —  Jackson  v.  State,  50  Ala. 
141,  holding  also  that  a  single  act  of  examin- 
ing a  house  in  the  state  by  an  agent  of  a 
foreign  insurance  company  having  his  office 
in  another  state,  with  a  view  to  its  insur- 
ance, is  not  sufficient  to  bring  him  within 
the  statute,  although  a  personal  canvassing 
of  the  state  for  applications  might  be  suf- 
ficient. 

Arkansas. —  State  Mut.  F.  Ins.  Assoc,  v. 
Brinkley  Stave,  etc.,  Co.,  61  Ark.  1,  31  S.  W. 
157,  54  Am.  St.  Rep.  191,  29  L.  R.  A.  712; 
St.  Louis,  etc.,  R.  Co.  v.  Philadelphia  Fire 
Assoc.,  55  Ark.  163,  18  S.  W.  43',  presump- 
tion that  contract  was  not  made  in  viola- 
tion of  the   statute. 

Colorado. —  Tabor  v.  Goss,  etc.,  Mfg.  Co.,  11 
Colo.  419,  18  Pac.  537. 

Louisiana. —  State  v.  Williams,  46  La. 
Ann.  922,  15  So.  290;  New  Orleans  v.  Rhenish 
Westphaiian  Lloyds,  31  La.  Ann.  781. 

Michigan. — ^  Clay  F.  &  M.  Ins.  Co.  v. 
Huron   State,   etc.,   Mfg.   Co.,   31   Mich.    346. 

New  Hampshire. —  Connecticut  River  Mut. 
F.  Ins.   Co.  V.  Way,  62  N.  H.  622. 

New  Jersey. —  Columbia  F.  Ins.  Co.  v. 
Kinyon,  37  N.  J.  L.  33. 

New  York. —  Hyde  v.  Goodnow,  3  N".  Y. 
266;  Cummer  Lumber  Co.  v.  Associated 
Manufacturers'  Mut.  F.  Ins.  Corp.,  67  N.  Y. 
App.  Div.  151,  73  N.  Y.  Suppl.  668  [af- 
firmed in  173  N.  Y.  633,  66  N.  E.  1106]; 
Huntley  v.  Merrill,  32  Barb.  626;  People  v. 
Imlay,   20   Barb.    68. 

Oregon. —  Hacheny  v.  Leary,  12  Oreg.  40,  7 
Pac.  329,  holding  that  the  taking  of  an  appli- 
cation for  life  insurance  by  an  agent  in 
Washington  territory  and  forwarding  it  to 
the  insurance  company  in  Kansas,  where  it 
was  accepted  and  where  a  policy  was  issued 
thereon,  was  not  doing  business  in  said 
territory,  but  that  subsequently  taking  a 
note  for  an  instalment  of  the  premium  on 
such  policy  when  it  became  due  and  trans- 
mitting it  to  the  company  was  doing  busi- 
ness. 

Vermont. —  Baker  v.  Spaulding,  71  Vt. 
169,   42   Atl.    982. 

Wisconsin. —  Seamans  v.  Knapp-Stout,  etc., 
Co.,  89  Wis.  171,  61  N.  W.  757,  46  Am.  St. 
Rep.   825,  27  L.  R.  A.  362. 

United  States. —  Allgeyer  v.  Louisiana, 
165  U.  S.  578,  17  S.  Ct.  427,  41  L.  ed.  832 
[reversing   48   La.    Ann.    104,    18    So.    904] ; 

[III,  H,  3,  a] 


Hazeltine  v.  Mississippi  Valley  F.  Ins.  Co., 
55  Fed.  743;  Marine  Ins.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  41  Fed.  643;  Lamb  v.  Bowser, 
14  Fed.  Cas.  No.  8,009,  7  Biss.  372  [affirming 
14  Fed.  Cas.  No.  8,008,  7  Biss.  315].  See 
Frawley  v.  Pennsylvania  Casualty  Co.,  124 
Fed.  259. 

Contra. —  In  Pennsylvania  it  has  been  held) 
contrary  to  the  decisions  in  other  states, 
that  a  contract  of  insurance  on  property  in 
that  state  with  a  foreign  insurance  company,, 
irrespective  of  where  the  contract  is  made-,. 
is  illegal  as  an  attempt  to  do  business  in 
violation  of  the  statute  of  that  state.  Swing 
V.  Munson,  191  Pa.  St.  582,  43  Atl.  342,  71 
Am.  St.  Rep.  772,  58  L.  R.  A.  223;  Com- 
monwealth Mut.  F.  Ins.  Co.  V.  Sharpless,  12' 
Pa.  Super  Ct.  333.  So  also  in  Wisconsin. 
Rose  V.  Kimberly,  etc.,  Co.,  89  Wis.  545, 
62  N.  W.  526,  46  Am.  St.  Rep.  855,  27 
L.  R.  A.  556  [distinguishing  Seamans  v. 
Knapp-Stout,  etc.,  Co.,  89  Wis.  171,  61  N.  W. 
757,  46  Am.  St.  Rep.  825,  27  L.  R.  A.  362]. 
See  also,  under  the  Iowa  statute,  Hartman 
V.  Hollowell,  (Iowa  1905)  102  N.  W.  524. 
It  was  conceded  in  a  New  Jersey  case  that 
it  might  be  competent  for  the  state,  by  its- 
legislation,  to  invalidate,  in  its  own  courts, 
an  insurance  contract,  made  in  good  faith- 
in  another  state,  on  property  located  within 
the  domestic  state;  but  it  was  reasoned 
that  it  would  be  so  contrary  to  the  comity 
which  should  be  observed  between  the 
states,  that  such  an  intention  would  not  be^ 
imputed  to  the  legislature,  in  the  absence 
of  language  which  would  bear  no  other  in- 
terpretation. Columbia  F.  Ins.  Co.  v.  Kin- 
yon, 37  N.  J.  L.  33. 

Situs  of  contract  see  infra,  IV,  K.  2. 

2.  Clay  F.  &  M.  Ins.  Co.  v.  Huron  Salt, 
etc.,  Mfg.  Co.,  31  Mich.  346.  So  in  effect  is 
Columbia  F.  Ins.  Co.  v.  Kinyon,  37  N.  J.  L. 
33.  But  it  is  not  a  sound  conclusion,  as 
held  in  the  federal  case  next  cited,  or  in 
accordance  with  the' weight  of  authority,  that 
where  the  foreign  insurance  company  has  an 
agency  in  another  state,  and  has  not  com- 
plied with  the  restrictive  statutes  of  such 
other  state,  and  its  agent  in  that  state  has 
received  an  application  and  premium  note, 
and  transmitted  them  to  the  home  office, 
where  they  have  been  accepted,  and  a  policy 
has  been  written  out  and  returned,  this 
policy  is   valid,   although   the   agent  withia 
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through  brokers  in  snch  state,  is  not  a  doing  of  business  within  such  state  within 
the  meaning  of  the  statute.^ 

b.  Establishing-  Agency  and  Doing  Business  Within  the  State.  The  distinc- 
tion lies  between  writing  a  single  policy  on  property  situated  within  another 
state,  and  procuring  risks  through  an  agency  estabhshed  there.  This  is  doing 
business  within  the  latter  state  in  violation  of  the  statute.* 

e.  Withdrawing  From  State,  But  Collecting'  Premiums  and  Paying  Losses. 
A  foreign  insurance  company  which  assumes  to  withdraw  from  a  state  in  which 
it  lias  been  issuing  policies,  and  thereafter  refuses  to  take  any  new  risks  or  issue 
any  new  policies  therein,  but  continues  to  collect  premiums  on  its  outstanding 
policies  and  to  pay  losses  arising  thereunder,  has  been  held  to  be  still  doing  busi- 
ness within  the  state  within  the  meaning  of  a  statute  respecting  service  of  process 
upon  an  agent.' 

4.  Loans  and  Mortgages.  On  the  same  principle  statutes  of  the  kind  under 
consideration  do  not  operate  to  prohibit  loans  made  by  foreign  building  and  loan 
associations  to  domestic  citizens,  where  the  contract  is  made  and  is  to  be  per- 
formed in  the  state  of  the  domicile  of  the  association.*  But  where  a  foreign 
building  and  loan  association  establishes  an  agency  within  the  state  enacting  the 
restrictive  statute,  for  the  purpose  of  securing  applications  for  its  loans,  or,  it  has 
been  held,  sends  an  agent  into  the  state  to  solicit  applications  for  loans,  then  it  is 
deemed  to  be  doing  business  within  the  state,  within  the  meaning  of  such  a 
statute.''  The  transactions  of  what  are  called  mortgage  loan  companies  and  of  the 
like  corporations  rest  on  substantially  the  same  grounds,  with  respect  to  this 
question,  as  the  transactions  of  building  and  loan  associations.  It  has  been  held 
that  a  mortgage  loan  company,  which  makes  its  securities  payable  at  a  designated 
agency  in  another  state,  which  pays  them  there,  which  appoints  a  trustee  resident 


the  foreign  state  has  not  complied  with  its 
statutes.  Lamb  v.  Bowser,  14  Fed.  Gas.  No. 
8,008,  7  Biss.  315  [affirmed  in  14  Fed.  Cas. 
No.  8,009,  7  Biss.  372]. 

3.  Cummer  Lumber  Co.  v.  Associated  Man- 
ufacturers' Mut.  F.  Ins.  Corp.,  67  N.  Y. 
App.  Biv.  151,  73  N.  Y.  Suppl.  668  laf- 
firmed  in  173  N.  Y.  633,  66  N.  E.  1106]. 
On  the  other  hand,  it  has  been  held,  but  with 
doubtful  propriety,  that  a  contract  of  in-' 
surance  upon  property  within  the  state  con- 
taining the  restrictive  statute,  made  with 
a  foreign  insurance  company,  is  an  attempt 
to  do  business,  and  is  hence  within  the  pro- 
hibition of  the  state  no  matter  where  the 
contract  was  made.  Commonwealth  Mut.  F. 
Ins.  Co.  V.  Sharpless,  12  Pa.  Super.  Ct.  333. 

4.  Massachusetts. —  Eoche  v.  Ladd,  1  Allen 
436. 

Missouri. —  Cravens  v.  New  York  L.  Ins. 
Co.,  148  Mo.  583,  50  S.  W.  519,  71  Am.  St. 
Eep.  628,  53  L.  E.  A.  305;  Daggs  v.  Orient 
Ins.  Co.,  136  Mo.  382,  38  S.  W.  85,  58  Am. 
St.  Rep.  638,  35  L.  E.  A.  227  [affirmed  in 
172  U.  S.  557,  19  S.  Ct.  281,  43  L.  ed.  552]. 

New  Hampshire. —  Haverhill  Ins.  Co.  v. 
Prescott,  42  N.  H.  547,  80  Am.  Dec.  123. 

Oregon. —  Hackeny  v.  Leary,  12  Oreg.  40, 
7  Pac.  329. 

Pennsylvania. —  See  Com.  v.  Long,  1  Pa. 
Co.    Ct.    190. 

United  States. —  Berry  v.  Knights  Tem- 
plars, etc..  Life  Indemnity  Co.,  46  Fed.  439; 
Wall  V.  Equitable  L.  Aasur.  Soc,  32  Fed. 
273 ;  Northwestern  Mut.  L.  Ins.  Co.  v.  Elliott, 
5  Fed  225,  7  Sawy.  17;  Lamb  v.  Lamb,  14 
Fed.  Cas.  No.   8,018,  6  Biss.  420. 


Canada. —  See  Jones  v.  Taylor,  15  N. 
Brunsw.  391. 

Provision  in  contract  as  to  situs. —  It  can 
make  no  difference  in  the  application  of  the 
rule  that  the  policy  and  the  application 
therefor  provide  that  the  contract  contained 
therein  shall  be  construed  according  to  the 
laws  of  the  state  of  the  company's  domicile 
and  that  "  the  place  of  the  contract  is  ex- 
pressly agreed "  to  be  in  such  other  state. 
Cravens  v.  New  York  L.  Ins.  Co.,  148  Mo. 
583,  50  S.  W.  519,  71  Am.  St.  Eep.  628,  53 
L.  E.  A.  305.     See  infra,  IV,  K,  4. 

5.  Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley, 
172  U.  S.  602,  19  S.  Ct.  308,  43  L.  ed.  569 
[affirming  99  Tenn.  322,  42  S.  W.  145,  44 
L.  E.  A.  442].  But  see  Frawley  V.  Penn- 
sylvania Casualty  Co.,  124  Fed.  259. 

6.  Alabama. —  American  Bldg.,  Loan,  etc., 
Assoc.  V.  Haley,  132  Ala.   135,  31  So.  88. 

New  Jersey. —  Manhattan,  etc.,  Sav.,  etc., 
Assoc.  V.  Massarelli,   (Ch.  1899)   42  Atl.  284. 

North  Dakota. —  U.  S.  Savings,  etc.,  Co. 
V.  Shain,  8  N.  D:  136,  77  N.  W.  1006. 

Pennsylvania. —  People's  Bldg.,  etc.,  Assoc. 
V.  Berlin,  201  Pa.  St.  1,  50  Atl.  308,  88  Am. 
St.  Eep.  764  [reversing  15  Pa.  Super.  Ct. 
393]. 

Tennessee. —  Neal  v.  New  Orleans  Loan, 
etc.,  Assoc,  100  Tenn.  607,  46  S.  W.  755; 
Norton  v.  Union  Bank,  etc.,  Co.,  (Ch.  App. 
1898)    46   S.   W.   544. 

United  States. —  Sullivan  v.  Sheehan,  89 
Fed.  247;  Eastern  Bldg.,  etc.,  Assoc,  v.  Bed- 
ford, 88  Fed.  7. 

7.  People's  Bldg.,  etc.,  Assoc,  v.  Markley,, 
27  Ind.  App.  128,  60  N.  B.  1013;  U.  S.  Sav- 
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in  such  other  state  to  receive  and  hold  its  securities  in  trust  for  the  payment  of 
its  obligations  made  payable  there,  and  which  deposits  its  securities  with  the 
trustee  for  such  purpose  is  doing  business  in  such  other  state,  and  is  hence 
amenable  to  suit  there  by  the  service  of  summons  on  its  president  or  other 
managing  officer,  casually  found  in  the  state.*  It  is  otherwise,  however,  wliere 
the  loans  are  made  in  another  state  on  applications  sent  to  the  company.' 

I.  Assignments  Fop  Creditors,  Confessions  of  Judgment,  Prosecution 
and  Defense  of  Suits,  Settling  Accounts,  Etc.  The  doing  of  matters  of 
which  the  ordinary  business  of  a  foreign  corporation  does  not  consist,  but  which 
it  does  in  the  exercise  of  its  general  rights  for  the  purposes  of  its  safety,  or  in 
order  to  do  justice  to  its  creditors,  or  to  comply  with  some  other  provision  of  the 
local  law,  are  not  the  "  doing  of  business  "  within  a  state,  within  the  meaning  of 
statutes  like  those  under  consideration ;  but  under  a  sound  interpretation  of  such 
statutes,  the  doing  of  business  consists  only  of  carrying  on  the  operations  of  its 
trade  for  the  making  of  profit.''*  It  is  accordingly  held  that  there  is  no  doing  of 
business  in  the  state,  within  the  meaning  of  such  statutes,  where  foreign  corpora- 
tions make  an  assignment  of  their  property  for  the  benefit  of  their  creditors," 
or  confess  a  judgment  in  favor  of  a  particular  creditor,^'  or  where  they  merely 
commence  and  prosecute  or  defend  suits  in  the  state.'^    It  has  also  been  held  that 


ings,  etc.,  Co.  y.  Miller,  (Tenn.  Ch.  App. 
1897)  47  S.  W.  17;  Chattanooga  Nat.  Bldg., 
€tc.,  Assoc.  V.  Denson,  189  U.  S.  408,  23 
S.  Ct.  630,  47  L.  ed.  870  [affirmimg  107  Fed. 
777,  46  C.  C.  A.  634]. 

8.  J.  B.  Watkins  Land  Mortg.  Co.  v.  El- 
liott, 62  Kan.  291,  62  Pac.  1004,  84  Am. 
St.  Eep.  385.  See  also  State  v.  Bristol  Sav. 
Bank,  108  Ala.  3,  18  So.  533,  54  Am.  St. 
Rep.  141;  Dundee  Mortg.,  etc..  Invest.  Co.  v. 
Nixon,  95  Ala.  318,  10  So.  311;  Nelms  v. 
Edinburg-American  Land  Mortg.  Co.,  92  Ala. 
157,  9  So.  141;  Ginn  v.  New  England  Mortg. 
Security  Co.,  92  Ala.  135,  8  So.  388;  Mul- 
lens V.  American  Freehold  Land  Mortg.  Co., 
88  Ala.  280,  7  So.  201 ;  Farrior  v.  New  Eng- 
land Mortg.  Security  Co.,  88  Ala.  275,  7  So. 
200;  U.  S.  Savings,  etc.,  Co.  v.  Miller,  (Tenn. 
Ch.  App.  1897)    47  S.  W.   17. 

9.  Mobile  Electric  Lighting  Co.  v.  Rust,  117 
Ala.  680,  23  So.  751;  Scruggs  v.  Scottish 
Mortg.  Co.,  54  Ark.  566,  16  S.  W.  563; 
American  Freehold  Land  Mortg.  Co.  v. 
Pierce,  49  La.  Ann.  390,  21  So.  972;  Scottish- 
American  Mortg.  Co.  V.  Ogdcn,  49  La.  Ann. 
8,  21  So.  116;  Reeves  v.  Harper,  43  La. 
Ann.  516,  9  So.  104;  Norton  v.  Union  Bank, 
etc.,  Co.,  (Tenn.  Ch.  App.  1898)  46  S.  W. 
544;  British,  etc.,  Mortg.  Co.  v.  Winchell,  62 
Ark.  160,  34  S.  W.  891.  An  agreement  in  a 
trust  deed  to  a  foreign  corporation,  made  in 
Louisiana,  that  it  and  notes  secured  thereby 
should  be  construed  and  governed  by  the  laws 
of  Arkansas,  is  not  an  admission  or  agree- 
ment that  the  making"  of  the  contract  evi- 
denced by  such  deed  and  notes  was  a  doing 
of  business  in  Arkansas,  within  the  statute 
imposing  conditions  upon  foreign  corpora- 
tions in  order  that  their  contracts  made  in 
the  course  of  such  business  may  be  binding 
on  citizens  of  Arkansas  who  are  parties 
-thereto.  British,  etc.,  Mortg.  Co.  v.  Winchell, 
3upra. 

10.  See  supra,  III,  E,  4. 

11.  Zucker  v.  Froment,  5  Pa.  Dist.  579. 
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13.  East  Side  Bank  v.  Columbus  Tanning 
Co.,  15  Pa.  Co.  Ct.  357  [affirmed  in  170  Pa. 
St.  1,  32  Atl.  539]. 

13.  Alabama. —  Eslava  v.  New  York  Nat. 
Bldg.,  etc.,  Assoc,  121  Ala.  480,  25  So. 
1013;  Sullivan  v.  Sullivan  Timber  Co.,  103 
Ala.  371,  15  So.  941,  25  L.  R.  A.  543;  MeCall 
V.  American  Freehold  Land  Mortg.  Co.,  99 
Ala.  427,  12  So.  806  (foreclosure  of  mort- 
gage) ;  Cook  V.  Rome  Brick  Co.,  98  Ala.  409, 
12  So.  918  (suit  to  declare  and  enforce  a 
mechanic's  lien)  ;  Boulden  v.  Estey  Organ  Co., 
92  Ala.  182,  9  So.  283  (action  of  detinue)  ; 
Nelms  V.  Edinburg-American  Land  Mortg. 
Co.,  92  Ala.  157,  9  So:  141;  Ginn  v.  New  Eng- 
land Mortg.  Security  Co.,  92  Ala.  135,  8  So. 
388;  Boulware  v.  Davis,  90  Ala.  207,  8  So. 
84,  9  L.  R.  A.  601  (suit  to  foreclose  mort- 
gage taken  as  security  for  a  debt)  ;  Chris- 
tian V.  American  Freehold  Land,  etc.,  Co., 
89  Ala.  198,  7  So.  427  (foreclosure  of  mort- 
gage). 

Arkansas. —  Buffalo  Zinc,  etc.,  Co.  v. 
Crump,  70  Ark.  525,  69  S.  W.  572,  91  Am. 
St.  Rep.  87  (action  in  relation  to  land)  ;  St. 
Louis,  etc.,  R.  Co.  v.  Philadelphia  Fire 
Assoc,  60  Ark.  325,  30  S.  W.  350,  28  L.  R.  A. 
83  (action  by  foreign  insurance  company, 
which  had  paid  a  loss,  to  recover  damages 
from  a  railroad  company  for  negligence  in 
causing  the  iire)  ;  White  Jliver  Lumber  Co. 
V.  Southwestern  Imp.  Assoc,  55  Ark.  625, 
18  S.  W.  1055  (action  to  enforce  contract 
not  made  in  the  state)  ;  St.  Louis,  etc.,  R. 
Co.  V.  Philadelphia  Fire  Assoc,  55  Ark.  163, 
18  S.  W.  43  (action  by  foreign  insurance 
company,  which  had  paid  a  loss  under  a  con- 
tract of  insurance  not  made  in  the  state,  to 
recover  damages  from  a  railroad  company 
which  negligently  caused  the  fire). 

Colorado. —  Kephart  v.  People,  28  Colo.  73, 
62  Pac.  946  (mandamus  to  enforce  collec- 
tion of  state  warrants  purchased  by  foreign 
corporation  at  its  place  of  business  outside 
the  state);   Miller  v.  Williams,  27  Colo.  34, 
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59  Pae.  740  (suit  to  enforce  obligations 
purchased  outside  the  state)  ;  Kindel  v. 
Beck,  etc.,  Lithographing  Co.,  19  Colo.  310, 
35  Pac.  538,  24  L.  R.  A.  311;  Tabor  v.  Goss, 
«tc.,  Mfg.  Co.,  U  Colo.  419,  18  Pac.  537 
(action  by  foreign  corporation  to  recover 
loss  under  a,  contract  of  insurance)  ;  Utley 
V.  Clark-Gardner  Lode  Min.  Co.,  4  Colo.  369 
(action  for  trespass)  ;  Gates  Iron  Works 
V.  Cohen,  7  Colo.  App.  341,  43  Pac.  667 
(filing  of  a  petition  in  intervention  by  a 
foreign   corporation ) . 

Dakota. —  Fuller,  etc., -Mfg.  Co.  v.  Foster, 
4  Dak.  329,  30  N.  W.  166  (action  on  notes 
received  for  goods  sold  outside  the  state)  ; 
American  Button-Hole  Over-Seaming,  etc., 
Mach.  Co.  V.  Moore,  2  Dak.  280,  8  N.  W. 
131  (action  on  contract  made  outside  the 
state) . 

Illinois. —  Richardson  v.  V.  S.  Mortgage, 
etc.,  Co.,  194  111.  259,  62  N.  E.  606  [affirm- 
ing 89  111.  App.  670]  (foreclosure  of  mort- 
gage executed  before  enactment  of  statute)  ; 
John  Spry  Lumber  Co.  v.  Chappell,  184  111. 
539,  56  N.  E.  794  [affirming  85  111.  App.  223] 
(action  for  the  price  of  goods)  ;  Morse  v. 
Holland  Trust  Co.,  184  111.  255,  56  N.  E. 
369  [affirming  84  111.  App.  84]  (suit  by  for- 
eign trust  company  to  foreclose  a  deed  of 
trust  executed  to  it)  ;  Mandel  v.  Swan  Land, 
etc.,  Co.,  154  111.  177,  40  N.  E.  462,  45  Am. 
St.  Rep.  124,  27  L.  R.  A.  313  [reversing 
on  other  grounds  51  111.  App.  204]  (action 
by  foreign  corporation  to  recover  the 
amount   of   calls  made  upon  its   stock ) . 

Indiana. —  Security  Sav.,  etc.,  Assoc,  v.  El- 
bert, 153  Ind.  198,  54  N.  E.  753  (action  by 
foreign  building  and  loan  association  to 
foreclose  mortgage  taken  under  contract  made 
before  enactment  of  the  restrictive  statute)  ; 
Smith  f.  Little,  67  Ind.  549  (action  of  re- 
plevin) ;  U.  S.  Express  Co.  v.  Lucas,  36  Ind. 
361  (action  against  agent  to  recover  money 
received  in  the  course  of  his  agency  to  the 
use  of  the   company ) . 

Iowa. —  Ware  Cattle  Co.  v.  Anderson,  107 
Iowa  231,  77  N.  W.  1026,  action  by  foreign 
corporation  against  a  non-resident  for  dam- 
ages under  a  contract  executed  and  to  be 
performed,  except  as  to  the  delivery  of  the 
property,  in  another  state. 

Michigan. —  M.  I.  Wilcox  Cordage,  etc., 
Co.  V.  Mosher,  114  Mich.  64,  72  N.  W.  117, 
action  by  foreign  corporation  to  enforce  in- 
dividual liability  of  directors  of  domestic 
corporation  for  failure  to  file  annual  report. 

Missouri. —  Missouri  Coal,  etc.,  Min.  Co. 
v.  Ladd,  160  Mo.  435,  61  S.'  W.  191  (action 
on  attachment  bond)  ;  Henderson  Woolen 
Mills  V.  Edwards,  84  Mo.  App.  448  (action 
for  price  of  goods  sold  outside  and  shipped 
into  the  state)  ;  Maxwell  v.  Edens,  65  Mo. 
App.  439  (action  for  price  of  goods  sold 
through  traveling  salesman  and  shipped  into 
the  state). 

Montana. —  Zion     Co-operative    Mercantile 
Assoc.  V.  Mayo,  22  Mont.  100,  55  Pac.  915; 
Powder   River   Cattle  Co.  v.  Custer  County, 
[81] 


9  Mont.   145,  22  Pac.  383,  action  to  recover 
taxes  paid  under  protest. 

Nebraska. —  Holt  v.  Rust-Owen  Lumber 
Co.,  2  Nebr.   (Unoff.)    170,  96  N.  W.  613. 

New  Hampshire. —  Connecticut  River  Mut. 
P.  Ins.  Co.  V.  Way,  62  N.  H.  622,  action  on 
premium  note  given  as  consideration  for  » 
contract  of  insurance  upon  property  in  .the 
state,  where  the  contract  was  made  and  is 
to  be  performed  at  the  company's  domicile 
out  of  the  state. 

New  Jersey. —  M.  B.  Faxon  Co.  v.  Lovett, 
60  N.  J.  L.  128,  36  Atl.  692  (action  on  con- 
tracts made  in  the  state  prior  to  the  enact- 
ment of  the  restrictive  statute  or  on  con- 
tracts made  outside  the  state  since  its  enact- 
ment) ;  Manhattan,  etc.,  Sav.,  etc.,  Assoc,  r. 
Massarelli,  (Ch.  1899)  42  Atl.  284  (bill 
by  foreign  building  and  loan  association  to 
foreclose  a  mortgage  on  land  in  the  state 
where  the  bond  and  mortgage  were  made  and 
are  to  be  performed  at  the  company's  domi- 
cile outside  the  state ) .  And  see  Slaytor- 
Jennings  Co.  v.  Specialty  Paper  Box  Co.,  69 
N.  J.  L.  214,  54  Atl.  247:  MacMillan  Co. 
V.  Stewart,  69  N.  J.-  L.  212,  54  Atl.  240  [af- 
firmed in  69  N.  J.  L.  676,  56  Atl.  1132]. 

New  Mexico. —  Probst  v.  Domestic  Mis- 
sions, 3  N.  M.  237,  5  Pac.  702,  action  to  pro- 
tect estate  in  land  acquired  prior  to  enact- 
ment of  the   restrictive   statute. 

New  York. —  Bard  v.  Poole,  l*  N.  Y.  495 
(action  to  foreclose  a  valid  mortgage)  ;  Citi- 
zens' State  Bank  v.  Cowles,  89  N.  Y.  App. 
Div.  281,  86  N.  Y.  Suppl.  38  [affirming  39 
Misc.  571,  80  N.  Y.  Suppl.  598] ;  Creteau  v.  , 
Foote,  etc..  Glass  Co.,  40  N.  Y.  App.  Div. 
215,  57  N.  Y.  Suppl.  1103  (action  on  a  note 
received  in  compromise  of  a  claim  against  a 
domestic  corporation  or  citizen)  ;  Tallapoosa 
Lumber  Co.  v.  Holbert,  5  N.  Y.  App.  Div. 
559,  39  N.  Y.  Suppl.  432  (action  on  note  for 
goods  sold  by  a  traveling  salesman)  ;  Joseph 
Schlitz  Brewing  Co.  v.  Ester,  86  Hun  22,  33 
N.  Y.  Suppl.  143  [affirmed  without  opinion 
in  157  N.  Y.  714,  53  N.  E.  1126]  (action  to 
set  aside  fraudulent  transfers  and  convey- 
ances) ;  Aiken  v.  Haskins,  27  Misc.  629,  59 
N.  Y.  Suppl.  486  [affirmed  without  opinion 
in  48  N.  Y.  App.  Div.  638,  63  N.  Y.  Suppl. 
1104]  (action  for  goods  sold  in  another 
state)  ;  American  Broom,  etc.,  Co.  i\  Ad- 
dickes,  19  Misc.  36,  42  N.  Y.  Suppl.  871 
(action  for  price  of  goods  sold  by  traveling 
salesman)  ;  O'Reilly,  etc.,  Co.  v.  Greene  17 
Misc.  302,  40  N.  Y.  Suppl.  360  (action  on 
contract  entered  into  outside  the  state,  or  in 
the  state,  but  before  the  enactment  of  a  re- 
strictive statute);  American  Typefounders  Co. 
V.  Conner,  6  Misc.  391,  26  N.  Y.  Suppl.  742 
( action  of  replevin ) . 

North  Dakota. —  National  Cash  Register 
Co.  y.  Wilson,  9  N.  D.  112,  87  N.  W.  285 
(action  of  claim  and  delivery  to  recover  pos- 
session of  property)  ;  Red  River  Lumber  Co. 
V.  Children  of  Israel,  7  N.  D.  46,  73  N.  W 
203. 
PermsyUania. —  In  re  Hovey,   198   Pa.   St. 
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lien,"  adjusting  and  terminating  an  acconnt,"  taking  a  mortgage  to  secure  a 
debt,^^  purchasing  property  at  a  judicial  sale,  or  a  sale  by  an  admmistrator,  etc., 
in  order  to  collect  a  claim,"  and  the  like.'* 

J.  Retroactive  Effect  of  Such  Statutes —  I.  In  General.  Statutes  exclud- 
ing or  imposing  conditions  or  restrictions  upon  foreign  corporations  have  been 
held  to  apply  to  corporations  doing  business  in  the  state  at  the  time  of  their 
passage  as  well  as  to  those  subsequently  coming  into  the  state,  even  though  they 
use  the  words  "  seeking  to  do  business  "  in  the  state ; "  and  such  construction  of 
a  statute  does  not  render  it  unconstitutional.^"  But  where  such  a  statute,  after 
enacting  that  a  failure  to  comply  with  the  stated  conditions  should  subject  the 
foreign  corporation  to  a  fine,  declared,  in  addition,  that  "  on  and  after  the  going^ 
into  effect  of  this  act,"  no  foreign  corporation  which  shall  fail  to  comply  with 
the  act  can  maintain  any  suit  in  any  of  the  courts  of  this  state,  it  was  held  tliat 
the  act  took  effect  only  on  causes  of  actions  and  demands  arising  after  its  passage,, 
and  did  not  prevent  the  foreign  corporation  from  enforcing  a  mortgage  executed 
to  it  prior  to  its  enactment.^'     So  a  similar  statute  in  other  states  has  been  held 


385,  48  Atl.  311  (action  by  foreign  corpora- 
tion to  recover  from  the  estate  of  a  com- 
mission mereliant,  who  has  guaranteed  his 
sales,  the  amount  of  sales  made  by  him 
within  the  state  to  purchasers  who  have 
failed  to  pay)  ;  Julius  King  Optical  Co.  v. 
Royal  Ins.  Co.,  24  Pa.  Super.  Ct.  527  {action 
to  recover  personal  property) . 

Rhode  Island. —  Garratt  Ford  Co.  v.  Ver- 
mont Mfg.  Co.,  20  R.  I.  187,  37  Atl.  948,  78 
Am.  St.  Rep.  852,  38  L.  R.  A.  545,  action 
for  the  price  of  goods.  And  see  MacLeod  v. 
Putnam,  24  R.   I.   500,   53  Atl.   867. 

South  Dakota. —  Pech  Mfg.  Co.  v.  Groves,  6 
S.  D.  504,  62  N.  W.  109,  action  on  promis- 
sory notes. 

Tennessee. —  Turcott  v.  Yazoo,  etc.,  R.  Co., 
101   Tenn.    102,   45   S.   W.   1067,   70  Am.   St. 
Rep.   661,  40  L.  R.  A.   768,  may  plead  and* 
rely  upon  the  defense  of  the  statute  of  limi- 
tations. 

Texas. —  Security  Co.  v.  Panhandle  Nat. 
Bank,  93  Tex.  575,  57  S.  W.  22  (enforcing 
bond  and  mortgage  purchased  in  another 
state)  ;  Texas  Land,  etc.,  Co.  v.  Worsham, 
76  Tex.  556,  13  S.  W.  384  (suit  to  enjoin 
sale  of  land  under  an  order  of  court)  ;  Esk- 
ridge  v.  Louisville  Trust  Co.,  29  Tex.  Civ. 
App.  571,'  69  S.  W.  987;  Middlebrook  v. 
David  Bradley  Mfg.  Co.,  (Civ.  App.  1894) 
27  S.  W.  169  (action  on  notes  executed  be- 
fore enactment  of  restrictive  statute)  ; 
American  Starch  Co.  v.  Bateman,  (Civ.  App. 
1893)  22  S.  W.  771  (action  on  note  given 
for  goods  sold  outside  the  state  and  shipped 
into  the  state)  ;  Reed  r.  Walker,  2  Tex.  Civ. 
App.  92,  21  S.  W.  687  (action  for  price  of 
goods  sold  outside  the  state  and  shipped  into 
the  state ) . 

Utah. —  George  R.  Barse  Live-Stock  Co.  v. 
Range  Valley  Cattle  Co.,  16  Utah  59,  50 
Pac.  630,  action  to  compel  a  transfer  of 
shares  of  stock. 

Wisconsin. —  Chicago  Title,  etc.,  Co.  v. 
Bashford,  97  Wis.  940,  120  Wis.  281;  Char- 
ter Oak  L.  Ins.  Co.  v.  Sawyer,  44  Wis.  387, 
enforcing   a  bond   and   mortgage. 

United  States. —  American  L.  &  T.  Co.  v. 
East,   etc.,   R   Co.,   37   Fed.   242    (foreclosure 
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of  mortgage) ;  Orange  Nat.  Bank  v.  Traver, 
7  Fed.  146,  7  Sawy.  210  (action  on  note 
purchased). 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§§   2527,  2544,   2564. 

Express  statutory  provisions  exist  in  som& 
states  prohibiting  the  maintenance  or  de- 
fense of  suits  by  foreign  corporations  until 
they  have  complied  with  prescribed  condi- 
tions.   See  supra,  IV,  B,  5 ;  IV,  H. 

14.  Matter  of  Simonds  Furnace  Co.,  30 
Misc.   (N.  Y.)   209,  61  N.  Y.  Suppl.  974. 

15.  New  Jersey  Street  Tube  Co.  v.  Riehl,. 
9  Pa.  Super.  Ct.  220.  See  also  Creteau  v. 
Foote,  etc..  Glass  Co.,  40  N.  Y.  App.  Div. 
215,   57  N.  Y.   Suppl.   1103. 

16.  Boulware  v.  Davis,  90  Ala,  207,  8  So. 
84,  9  L.  R.  A.  601;  Christian  v.  American 
Freehold  Land,  etc.,  Co.,  89  Ala.  198,  7  So.. 
427;  Sunney  South  Lumber  Co.  v.  A.  J. 
Neimeyer  Lumber  Co.,  63  Ark.  268,  38  S.  W. 
902;  Florsheim  Bros.  Dry  Goods  Co.  v.  Les- 
ter, 60  Ark.  120,  29  S.  W.  34,  46  Am.  St. 
Rep.  162,  27  L.  R.A.  505;  Charter  Oak  L. 
Ins.  Co.  V.  Sawyer,  44  Wis.  387;  Gilchrist 
V.  Helena,  etc.,  R.  Co.,  47  Fed.  593.  See  alsa 
supra,  III,  H,  4. 

17.  Meddis  v.  Kenney,  176  Mo.  200,  75 
S.  W.  633,  98  Am.  St.  Rep.  496,  holding  that 
a  statute  prohibiting  foreign  corporations 
from  transacting  business  within  the  state 
until  they  have  established  a  place  of  busi- 
ness where  process  may  be  served,  etc.,  does 
not  prohibit  a  foreign  corporation,  which  in 
the  course  of  its  business  in  its  own  state 
has  become  the  holder  in  trust  of  a  claim 
against  a  citizen  of  Missouri,  from  purchas- 
ing real  estate  sold  by  an  administrator  of 
the  latter  for  the  jjayment  of  debts.  See  also 
supra,  II,  A,  1,  text  and  note  75. 

18.  See  supra.  III,  E,  3,  b. 

19.  State  V.  American  Book  Co.,  65  Kan. 
847,  69  Pac.  563;  Connecticut  Mut.  L.  Ins. 
Co.  V.  Duerson,  28  Gratt.  (Va.)  630;  Dia- 
mond Glue  Co.  V.  U.  S.  Glue  Co.,  187  U.  S. 
611,  23  S.  Ct.  206,  47  L.  ed.  328.  And  see 
supra,  I,  D,  4;   infra.  III,  P. 

30.  See  supra,  I,  D,  4. 

21.  Richardson  v.  U.  S.  Mortgage,  etc.,  Co., 
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not  to  apply  to  the  contracts  of  foreign  corporations  made  before  its  passage.** 
So,  under  a  statute  requiring  foreign  corporations  to  procure  a  certificate  of 
authority  to  do  business  within  the  state,  and  providing  that  no  such  corporation,, 
doing  business  in  the  state,  shall  do  business  after  a  specified  date  without  having 
procured  such  certificate,  but  that  any  lawful  contract  previously  made  by  it  may 
be  performed  and  enforced  within  the  state  subsequently  to  such  date,  such  a 
corporation  may  maintain  an  action  after  the  date  named  in  the  statute  on  a  con- 
tract and  notes  made  while  it  had  a  right  to  carry  on  business  in  the  state  without 
such  certificate.^  From  these  and  other  decisions  it  may  be  concluded  that  the 
mere  collection  of  a  debt  due  to  a  foreign  corporation  on  a  contract  made  before 
the  passage  of  such  a  retroactive  statute  is  not  affected  by  the  statute,  since  to. 
give  it  such  an  effect  would  impair  the  obligation  of  the  contract.^  " 

2.  Effect  Upon  Continuing  Contracts  Already  Entered  Into.  Aside  from  any 
question  as  to  constitutionality,  these  statutes,  unless  their  language  requires  a 
different  construction,  are  generally  held  to  be  prospective  only,  so  as  not  to 
apply  to  a  continuing  contract  previously  entered  into  between  the  foreign  cor- 
poration and  a  domestic  citizen.^  On  the  contrary,  it  has  been  held  that  it  is  no 
defense  to  the  prosecution  by  tlie  state  of  a  foreign  corporation  for  carrying  on 
business  in  the  state  without  filing  the  statement  required  by  a  statute  that  the 
corporation  filed  the  required  statement  before  delivering  the  goods  which  it  had 
sold,  since  the  execution  of  the  contract  of  sale  constituted  the  carrying  on  of  busi- 


194  111.  259,  62  N.  E.  606   {.affirming  89  III. 
App.   670]. 

22.  Standard  Sewing  Mach.  Co.  v.  Frame, 
2  Pennew.  (Del.)  430,  48  Atl.  188.  So,  in 
Tennessee,  where  the  contract  was  completed 
when  the  retroactive  statute  went  into 
effect,  it  is  enforceable.  U.  S.  Savings,  etc., 
Assoc.  V.  Miller,  (Tenn.  Ch.  App.  1897)  47 
S.  W.  17.  See  also  M.  B.  Faxon  Co.  v.  Lovett 
Co.,  60  N.  J.  L.  128,  36  Atl.  692. 

23.  Providence  Steam,  etc.,  Co.  v.  Connell, 
86  Hun  (N.  Y.)  319,  33  N.  Y.  Suppl.  482. 
It  has  been  held,  however,  that  a  foreign 
corporation  cannot,  under  this  statute,  main- 
tain an  action  to  foreclose  a  mechanic's  lien 
for  work  done  and  materials  furnished  by 
it  upon  a  building,  where  it  has  not  pro- 
cured the  statutory  certificate,  and  that  the 
procurement  of  the  certificate  after  the  work 
has  been  done,  and  before  the  commencement 
of  the  action,  will  not  enable  the  corpora- 
tion to  maintain  the  action.  Neuchatel 
Asphalt  Co.  V.  New  York,  9  Misc.  (N.  Y.) 
376,  30  N.  Y.  Suppl.  252.  To  the  contrary 
see  O'Reilly,  etc.,  Co.  v.  Greene,  17  Misc. 
(N.  Y.)  302,  40  N.  Y.  Suppl.  360  [affirmed 
in  18  Misc.  423,  41  N.  Y.  Suppl.  1056], 
holding  that  contracts  entered  into  prior  to 
the  enactment  of  the  statute  are  not  sub- 
ject to   its   provisions. 

24.  Arkansas. —  Sidway  v.  Harris,  66  Ark. 
387,  50  S.  W.  1002;  St.  Louis,  etc.,  R.  Co. 
V.  Philadelphia  Fire  Assoc,  55  Ark.  163,  18 
S.  W.  43. 

Delaware. —  Standard  Sewing  Mach.  Co.  v. 
Frame,  2  Pennew.   430,   48  Atl.   188. 

JlUnois. —  Richardson  r.  U.  S.  Mortgage, 
etc ,  Co.,  194  111.  259,  62  N.  E.  606  [affirming 
89  111.  App.  670]. 

Indiana. —  National  Home  Bldg.,  etc., 
Asoc.  V.  Black,  153  Ind.  701,  55  N.  E.  743; 
Security  Sav.,  etc.,  Assoc,  v.  Elbert,  153  Ind. 
198,  54  N.  E.  753. 


Minnesota. —  Keystone  Mfg.  Co.  f.  Howe, 
89  Minn.  256,  94  N.  W.  723. 

'Nebraska. —  American  Bldg.,  etc.,  Assoc,  v. 
Rainbolt,  48  Nebr.  434,  67  N.  W.  493. 

'Sew  Jersey. —  M.  B.  Faxon  Co.  f.  Lovett 
Co.,  60  N.  J.  L.  128,  36  Atl.  692. 

New  York. —  Atlantic  Constr.  Co.  v.  Kreus- 
ler,  40  N.  Y.  App.  Div.  268,  57  N.  Y. 
Suppl.  983 ;  Providence  Steam,  etc.,  Co.  v. 
Connell,  86  Hun  319,  33  N.  Y.  Suppl.  482; 
O'Eeilly,  etc.,  Co.  v.  Greene,  17  Misc.  302, 
40  N.  Y.  Suppl.  360. 

Rhode  Island. —  MacLeod  v.  G.  P.  Putnam's 
Sons,  24  R.  I.  500,  53  Atl.  867. 

Tennessee. —  Pioneer,  etc.,  Co.  v.  Cannon,  96 
Tenn.  599,  36  S.  W.  386,  54  Am.  St.  Rep. 
858,  33  L.  R.  A.  112;  W.  W.  Kimball  Co.  i'. 
First  Nat.  Bank,  1  Tenn.  Ch.  App.  505. 

Texas. —  Whitley  v.  General  Electric  Co., 
18  Tex.  Civ.  App.  674,  45  S.  W.  859;  Mid- 
dlebrook  v.  David  Bradley  Mfg.  Co.,  (Tex. 
Civ.  App.  1894)   27  S.  W.  169. 

'Wisconsin. —  Chicago  Title,  etc.,  Co.  r. 
Bashford,   120  Wis.  281,  97  N.  W.  940. 

United  States. —  Bedford  v.  Eastern  Bldg., 
etc.,  Assoc,  181  U.  S.  227,  21  S.  Ct.  597, 
45  L.  ed.  834. 

See  also  supra,  I,  D,  4. 

Penalty  for  continuing  business. —  That  tha 
failure  of  a  foreign  insurance  corporation 
already  doing  business  in  a  state  to  comply 
with  such  a  statute  will  render  it  liable  to 
the  penalty  imposed  by  the  act  for  continu- 
ing to  do  business,  at  the  suit  of  one  hold- 
ing a  policy  issued  before  passage  of  the  act, 
was  held  in  Sandel  v.  Atlanta  Mut.  L.  Ins. 
Co.,  53  S.  C.  241,  31  S.  E.  230. 

25.  National  Home  Bldg.,  etc,  Assoc  v. 
Black,  153  Ind.  701,  55  N.  E.  743;  Security 
Sav.,  etc,  Assoc,  v.  Elbert,  153  Ind.  198, 
54  N.  E.  753.  See  also  W.  W.  Kimball  Co. 
V.  First  Nat.  Bank,  1  Tenn.  Ch.  App.  505. 
Compare  supra,  I,  D,  4. 
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ness  witliiu  the  state.^*  In  line  with  this  doctrine  is  a  holding  to  the  effect  that  a 
statute  which  provides  that  a  foreign  corporation  doing  business  in  the  state  with- 
out first  complying  therewith  cannot  maintain  an  action  on  any  contract  _  or 
demand  growing  out  of  such  unlawful  business,  a  compliance  after  the  making 
of  such  contract,  or  after  the  commencement  of  an  action  thereon,_  will  not 
remove  the  bar  of  the  statute  and  enable  the  action  to  proceed.^'  But  it  is  to  be 
kept  in  mind  that  this  is  not  the  doctrine  of  all  the  courts.^^ 

K.  Enforcing-  Statutes  by  Penalties  Against  Agents.  Where  it  is  com- 
petent for  the  legislature  of  a  state  to  forbid  the  doing  of  a  certain  act  on  the 
part  of  a  corporation,  it  can  enforce  its  laws  by  imposing  a  penalty  on  the  agents 
of  the  corporation  who  commit  the  act.^' 

L.  Protection  and  Discrimination  in  Favor  of  Domestic  Creditors  or 
Shareholders  —  l.  In  General.  A  state  may,  subject  to  constitutional  limita- 
tions, enact  statutes  for  the  protection  of  domestic  creditors  of  foreign  corpora- 
tions doing  business  in  the  state  ;^'>  but  it  cannot  constitutionally  discriminate  in 
favor  of  domestic  creditors  as  against  creditors  who  are  citizens  of  other  states, 
with  respect  to  distribution  of  the  assets  of  a  foreign  corporation  within  the  state, 
or  otherwise."     A  state,  however,  may  require  a  foreign  corporation  seeking  to 


26.  Knoxville  Nursery  Co.  v.  Com.,  108  Ky. 
6,  55  S.  W.  691,  21  Ky.  L.  Eep.  1483. 

Defense  in  action  by  corporation  for  breach. 

'• —  Where  a  state  statute  prohibited  any  for- 
eign corporation  from  transacting  any  busi- 
ness in  the  state  without  first  complying 
with  its  requirements  as  to  filing  a  copy 
of  its  charter,  etc.,  and  further  provided 
that  any  contract  made  by  such  a  corpora- 
tion affecting  its  personal  liability  or  relat- 
ing to  property  in  the  state  before  compli- 
ance should  be  wholly  void  on  its  behalf,  but 
enforceable  against  it,  and  after  the  enact- 
ment of  such  statute,  but  before  it  went  into 
effect  by  its  terms,  a  foreign  corporation 
entered  into  an  executory  contract  to  be  per- 
formed within  the  state,  it  was  held  that  the 
statute,  on  taking  effect,  became  applicable 
to  anything  done  or  to  be  done  under  the 
contract  by  such  corporation  thereafter,  and 
constituted  a  defense  to  an  action  by  the 
corporation  for  a  breach  of  the  contract  by 
the  other  party  by  refusing  to  continue  ope- 
rations under  it,  such  corporation  having 
failed  to  comply  with  the  requirements  of  the 
statute.  Diamond  Glue  Co.  v.  U.  S.  Glue 
Co.,  103  Fed.  838.  And  see  Diamond  Glue 
Co.  V.  U.  S.  Glue  Co.,  187  U.  S.  611,  23  S.  Ct. 
206,  47  L.  ed.  328. 

27.  G.  Heileman  Brewing  Co.  x.  Peimeisl, 
85  Minn.  121,  88  N.  W.  441.  This  is  the 
doctrine  in  Pennsylvania.  Delaware  River 
Quarry,  etc.,  Co.  v.  Bethlehem,  etc.,  R.  Co., 
204  Pa.  St.  22,  53  Atl.  533.  The  fact  that 
the  foreign  corporation  registers  after  the 
work  is  completed  and  before  suit  brought 
will  not  give  it  a  right  of  action  to  enforce 
such  contract.  People's  Bldg.,  etc.,  Assoc,  v. 
Berlin,  15  Pa.  Super.  Ct.  393,  the  fact  that 
the  foreign  building  association  did  file  with 
the  secretary  of  the  commonwealth,  subse- 
quently to  the  creation  of  a  mortgage,  the 
statement  required  by  the  act,  does  not  vali- 
date the  transaction. 

28.  See  infra,  IV,  B,  5.  Compare  Atl,<in- 
tic  Constr.  Co.  v.  Kreusler,  40  N.  Y.  App. 
Div.  268,  57  N.  Y.  Suppl.  983,  holding  that 
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imder  N.  Y.  Laws  (1892),  c.  687,  §  15,  a 
lawful  contract  made  prior  to  the  enactment 
of  the  statute  may  be  subsequently  en- 
forced by  the  corporation  within  the  state, 
although  it  also  declares  that  no  foreign 
stock  corporation  doing  bjisiness  in  the  state 
without  such  certificate  shall  maintain  an 
action  in  the  state  upon  any  contract  made 
by  it  therein  until  it  has  procured  such  cer- 
tificate. 

29.  Woodson  f.  State,  69  Ark.  521,  65 
S.  W.  465;  Pierce  v.  People,  106  111.  11, 
46  Am.  Rep.  683.     See  infra,  IV,  M. 

30.  People  v.  Granite  State  Provident  As- 
soc, 161  N.  Y.  492,  55  N.  E.  1053  [afp/rming 
41  N.  Y.  App.  Div.  257,  58  N.  Y.  Suppl.  510] ; 
Sully  V.  American  Nat.  Bank,  178  U.  S. 
289,  20  S.  Ct.  935,  44  L.  ed.  1072. 

31.  Blake  r.  McClung,  172  U.  S.  239,  19 
S.  Ct.  165,  43  L.  ed.  432  (holding  that  a 
statute  providing  that  domestic  creditors  of 
a  foreign  corporation  doing  business  in  the 
state  should  have  priority  in  the  distribution 
of  the  assets  of  such  corporation  over  all 
simple  contract  creditors,  being  residents  of 
any  other  country  or  countries,  was  uncon- 
stitutional in  so  far  as  creditors  residing 
in  other  states  were  concerned,  being  in  vio- 
lation of  U.  S.  Const,  art.  4,  §  2,  declaring 
that  the  citizens  of  each  state  shall  be  en- 
titled to  all  privileges  and  immunities  of 
citizens  in  the  several  states;  but  sustaining 
the  statute  as  against  a  creditor  who  was  a 
foreign  corporation)  ;  Maynard  v.  Granite 
State  Provident  Assoc,  92  Fed.  435,  34 
C.  C.  A.  438.  See  also  McClung  v.  Embree- 
ville  Freehold,  etc.,  Co.,  103  Tenn.  399,  52 
S.  W.  1001  [petition  for  mandamus  denied 
in  175  U.  S.  114,  20  S.  Ct.  42,  44  L.  ed.  94]. 
Compare  Sully  v.  American  Nat.  Bank,  178 
U.  S.  289,  20  S.  Ct.  935,  44  L.  ed.  1072. 
And  see  Constitutional  Law,  8  Cyc   1049. 

Construction  of  statute. —  The  statute  of 
South  Carolina  (21  St.  at  L.  p.  409),  declar- 
ing the  terms  on  which  foreign  corporations 
may  do  business  and  own  property  in  that 
state,  and  providing  that  a  court  of  compe- 
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do  business  therein  to  make  a  deposit  in  trust  for  the  protection  and  benefit  of 
its  citizens  as  against  non-resident  creditors  and  sliareholders.^ 

2.  Prohibition  Against  Mortgaging  Property  to  Injury  of  Domestic  Citizens. 
Statutes  have  been  enacted  providing  that  no  foreign  coi-poration  shall  mortgage 
or  encumber  its  property  to  the  injury  or  exclusion  of  any  citizen  of  the  state. 
Under  such  a  statute  it  has  been  held  that  a  foreign  corporation  cannot  encumber 
its  propert?y  to  the  exclusion  of  demands  of  the  citizens  of  the  state,  although 
such  demands  are  not  of  record  and  are  unknown  to  the  parties  advancing  money 
on  the  mortgage  of  the  corporate  property,  and  although  such  parties  have  acted 
with  due  diligence.^  Upon  the  question  what  is  an  "injury"  to  a  citizen  of  the 
state,  within  the  meaning  of  such  a  statute,  it  has  been  held  that  a  mortgage 
executed  by  a  foreign  corporation  to  secure  notes  given  to  a  citizen  of  the  state 
and  to  non-residents  respectively  is  not  an  injury  to  the  domestic  citizen.^ 

M.  Selling  Intoxicating-  Liquors.  A  foreign  corporation  permitted  by  its 
own  charter  to  sell  intoxicating  liquors  may  be  licensed  to  transact  such  business 
in  Massachusetts.^' 

N.  Inspection  of  Books  and  Records.  As  has  been  shown,  where  a  foreign 
corporation  fails  to  keep  its  books  within  the  state,  as  required  by  the  constitu- 
tion, and  there  is  no  officer  having  control  of  such  books  within  the  reach  of  the 
process  of  the  state,  a  mandamus  will  not  issue  commanding  inspection ;  but 
where  there  are  books  within  the  state,  in  the  custody  of  an  agent  of  such  cor- 
poration, it  may  be  compelled  to  allow  a  shareholder,  whether  resident  or  non- 
resident, to  inspect  the  same  and  make  copies.''  This  subject  is  very  commonly 
regulated  by  statute.^'  Under  the  applicatory  statute  of  "i^Q^  York  a  sliare- 
holder  of  a  foreign  corporation  which  has  a  transfer  agent  in  the  state  for  the 
transaction  of  business  in  the  state,  but  which  does  not  keep  therein  the  stock- 
book  required  by  law,  is  entitled  to  inspect  the  books  kept  by  the  transfer  agent, 
and  by  the  register  of  transfers  of  stock,  containing  some  or  most  of  the  informa- 
tion which  would  be  shown  by  the  stock-book  if  kept ;  since  the  books  may  be 

tent    jurisdiction    may    take    possession    of,  for    the    protection    of    domestic    members ) . 

wind  up,  administer,  and  marshal  the  assets  See  also  supra,  III,  B,  8. 

of   a    foreign    corporation    within    the    state,  33.  Holland  Trust  Co.  v.  Taos  Valley  Co., 

the   same   as   with   respect   to   domestic   cor-  11  R.  &  Corp.  L.  J.  74. 

porations,   for   the   protection   of   citizens   of  34.  Brittle    Silver    Co.    v.   Rust,    10    Colo, 

the  state  who  are  shareholders  or  creditors  ^VV-  463,  51   Pac.  526. 

of   such   foreign   corporation,   as   in   the   ease  35.  Enterprise  Brewing  Co.  v.  Grimes,  173 

of  resident  legatees  and  creditors  of  deceased  Mass.  252,  53   N.   E.   855,   holding  that  the 

persons  whose  domicile  was  at  their  decease  statutes  do  not  prohibit  such  sales  to  domes- 

cutside  the  state,  in  respect  to  assets  within  tic    corporations,    although    they    are     pro- 

the  state,  is  construed,  referring  to  Blake  v.  hibited  from  distilling  or  manufacturing  such 

McCIung,    su-ffra,    as   not   giving   to   resident  liquors.     That  it  was  not  the  intent  of  the 

creditors  of  a  foreign  corporation  the  right  Pennsylvania  act  of   1891   to  license  foreign 

to  appropriate  its  assets  in  the  state  to  the  corporations  to  engage  in  the  sale  of  liquors 

exclusion    of    foreign    creditors.      Wilson    v.  within   the    state    see    In   re    Peter    Schoen- 

Keels,  54  S.  C.  545,  32  S.  E.  702,  71  Am.  St.  hofen  Brewing  Co.,  8  Pa.  Super.  Ct.  141,  42 

Rep.   816.  Wkly.   Notes   Caa.    (Pa.)    402.            ' 

33.  People  v.  Granite  State  Provident  As-  36.  State  v.  North  American  Land,  etc.,  Co., 
soc,  161  N.  Y.  492,  55  N.  E.  1053  [affirming  106  La.  621,  31  So.  172,  87  Am.  St.  Rep.  309. 
41  N.  Y.  App.  Div.  257,  58  N.  Y.  Suppl.  See  supra,  I,  H,  3,  text  and  note  65. 
510]  (holding  that  the  New  York  statute  37.  Under  the  New  York  statute  (Laws 
requiring  a  foreign  corporation  wishing  to  (1892),  c.  688,  §  53,  as  amended  by  Laws 
transact  business  in  the  state  to  deposit  a  (1897),  c.  384,  §  3),  requiring  foreign  cor- 
certain  fund  and  providing  that  on  the  ap-  porations  having  an  office  for  the  transac- 
pointment  of  a  receiver  of  the  corporation  tion  of  business  in  the  state  to  keep  a  stock- 
in  the  state  the  deposit  should  be  paid  to  book  open  for  shareholders'  inspection  dur- 
him  to  be  distributed  among  the  resident  ing  business  hours,  a  corporation  which  main- 
creditors  and  shareholders,  creates  a  trust  in  tains  in  the  state  an  office  or  agency  for 
such  fund  for  the  benefit  of  such  residents  the  transfer  of  stock  is  maintaining  an  office 
and  is  not  unconstitutional)  ;  Lewis  v.  Ameri-  for  the  transaction  of  business,  and  it  may  be 
can  Sav.,  etc.,  Assoc,  98  Wis.  203,  73  N.  W.  compelled  by  mandamus  to  deposit  and  ex- 
793  39  L.  R.  A.  559  (foreign  building  and  hibit  its  stock-book  at  such  office.  People  v. 
loan  association  depositing  securities  in  trust  Montreal,  etc.,  Copper  Co.,  40  Misc.  282,  81 
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considered  as  books  kept  by  the  corporation.^  The  shareholder  may  also  inspect 
any  papers  officially  kept  by  the  secretary  and  treasurer  of  the  corporation,  in  its 
New  York  office,  from  which  he  can  obtain  similar  information.''  The  statute 
above  referred  to  gives  a  penalty  against  the  officer  refusing  the  inspection,  of 
two  hundred  and  fifty  dollars  "  for  any  refusal "  to  be  recovered  by  the  person 
to  whom  such  refusal  was  made."  Under  this  statute  the  shareholder  may 
recover  the  prescribed  penalty  for  each  day  during  which  his  right  of  inspection 
is  denied.^'  Interest  will  not  be  allowed  on  the  penalties  recovered.^  T^ie  offi- 
cers of  the  corporation  as  well  as  the  corporation  itself  are  subject  to  the  statutory 
penalty,  although  no  duty  to  disclose  the  books  is.  expressly  imposed  on  the 
officers  by  the  statute.** 

0.  Devices  to  Evade  Statutes.  The  courts  have  several  times  had  to  deal 
with  ingenious  devices  invented  to  evade  the  requirements  of  these  statutes.  One 
of  these  was  to  procure  a  domestic  charter ;  but  this  ingenious  scheme  did  not 
work,  because  there  was  no  proof  that  the  corporation  had  ever  organized  or 
acted  in  any  way  under  the  domestic  charter,  and  the  contract  which  it  sought  to 
enforce  purported,  on  its  face,  to  be  executed  in  its  favor  as  a  foreign  corpo- 
ration.^ Another,  which  turned  out  to  be  equally  futile,  sought  to  make  a  good 
mortgage  for  the  benefit  of  a  foreign  corporation  not  authorized  to  do  business  in 
the  state,  by  giving  it  to  a  trustee  who  was  a  resident  of  the  state.*^  Another 
sought  to  evade  the  effect  of  a  statute  providing  that  all  contacts  entered  into  by 
foreign  corporations  without  the  payment  of  a  prescribed  franchise  fee  should  be 
wholly  void,  by  the  device  of  having  all  the  shareholders  of  the  corporation 
execute  the  contract  by  acting  together  as  individuals ;  but  it  was  held  that  this 
would  not  work,  because  what  the  law  forbade  the  corporation  to  do  all  its 
members  could  not  do  for  it." 


N.  Y.  Suppl.  974.  Refusal  to  permit  a 
shareholder  to  inspect  the  stock-book  of  a 
foreign  corporation  is  sufficiently  established 
where  it  is  shown  that  he  has  made  re- 
peated demands  for  inspection  and  that  those 
in  charge  of  the  office  have  for  a  month  met 
such  demands  with  evasive  answer.  People 
V.  Montreal,  etc.,  Copper  Co.,  supra. 

38.  People  (-.  Knickerbocker  Trust  Co.,  38 
Misc.   (N.  Y.)   446,  77  N.  Y.  Suppl.  1000. 

39.  People  v.  Knickerbocker  Trust  Co.,  38 
Misc.   (N.  Y.)   446,  77  N.  Y.  Suppl.  1000. 

40.  In  an  action  to  recover  such  a  penalty, 
the  secretary  of  the  corporation  testified  that 
he  told  plaintiff  that  the  corporation  had 
an  office  at  the  place  alleged  in  plaintiff's 
complaint,  and  that  the  books  were  there; 
that  the  company  had  no  other  office,  and 
that  all  the  business  was  transacted  there, 
which  testimony  was  corroborated  by  defend- 
ant's attorney.  It  was  held  that,  although 
the  company  had  no  considerable  amount  of 
business  to  transact,  the  evidence  was  suf- 
ficient to  show  that  the  company  had  an 
office  in  the  state  for  such  business,  within 
the  meaning  of  the  statute.  Cox  v.  Island 
Min.  Co.,  65  N.  Y.  App.  Div.  508,  73  N.  Y. 
Suppl.  69.  In  an  action  under  the  statute 
to  recover  the  penalty  for  violation  thereof, 
the  complaint  is  fatally  defective  if  it  does 
not  bring  defendant  within  the  statute  by 
alleging  that  it  was  a  stock  corporation,  and 
that  it  was  not  a  moneyed  or  railroad  cor- 
T)oration.  Seydel  v.  Corporation  Liquidat- 
ing Co..  46  Misc.  (N.  Y.)  576,  92  N.  Y. 
Suppl.   225.     A   demand  to  show  the   stock- 
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book  made  at  three-fifteen  o'clock  in  the 
afternoon,  while  the  officer  on  whom  it  was 
made  was  still  in  his  office  and  at  a  time 
when  he  made  the  excuse  that  he  was  too 
busy  to  produce  the  book,  was  deemed  to 
have  been  made  "  during  the  usual  hours  of 
transacting  business,"  within  the  meaning  of 
the  statute.     Cox  v.  Island  Min.  Co.,  supra. 

41.  Cox  V.  Island  Min.  Co.,  65  N.  Y.  App. 
Div.  508,  73  N.  Y.  Suppl.  69. 

42.  Cox  V.  Island  Min.  Co.,  65  N.  Y.  App. 
Div.  508,  73  N.  Y.  Suppl.  69. 

43.  Cox  v.  Island  Min.  Co.,  65  N.  Y.  App. 
Div.  508,  73  N.  Y.  Suppl.  69. 

Construction  of  New  York  Act  (1842),  c.  165, 
requiring  foreign  corporations  keeping  a 
transfer  agent  in  New  York  to  exhibit  a 
transfer-book  and  list  of  shareholders  to 
shareholders  at  all  reasonable  hours.  Ervin 
V.  Oregon  E.,  etc.,  Co.,  22  Hun  (N.  Y.)  566; 
People  v.  Lake  Shore,  etc.,  E.  Co.,  11  Hun 
(N.  Y.)  1;  People  v.  Paton,  5  N.  Y.  St.  313; 
Kennedy  v.  Chicago,  etc.,  R.  Co.,  14  Abb.  N. 
Cas.  (N.  Y.)  326;  Phillips  v.  Germania  Mills, 
20  Abb.  N.  Cas.  (N.  Y.)  381.  That  a  demand 
for  an  inspection  of  the  stock-book  is  not 
sufficient  as  a  demand  for  an  inspection  of  the 
transfer-book  see  Kennedy  v.  Chicago,  etc.,  R. 
Co.,  14  Abb.  N.  Cas.  (N.  Y.)  326. 

44.  Illinois  Bldg.,  etc.,  Assoc,  v.  Walker, 
(Tenn.  Ch.  App.  1897)   42  S.  W.  191. 

45.  Myers  Mfg.  Co.  «.  Wetzel,  (Tenn.  Ch. 
App.  1896)  35  S.  W.  896.  See  also  supra,  II, 
A,  9  text  and  notes  25  and  26. 

46.  Rough  V.  Breitung,  117  Mich.  48,  75 
N.  W.  147. 
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P.  Revocation  of  License  or  Permit.  Subject  to  the  qualification  tliat  a  state 
cannotpass  laws  impairing  the  obligation  of  contracts"  and  other  constitutional 
limitations,^  a  state  which  has  licensed  a  foreign  corporation  to  do  business  within 
its  limits  may  revoke  such  license  at  any  time,  or  may  authorize  such  revocation 
Dy  the  secretary  of  state,  commissioner  of  insurance,  or  other  public  officer.*' 

Q.  Mandamus  to  Compel  Filing  of  Charter,  Etc.,  or  Issue  of  License, 
Etc.  If  the  secretary  of  state,  superintendent  of  insurance,  or  other  proper 
officer,  refuses  to  file  the  charter,  certificate  of  incorporation,  articles  of  incorpo- 
ration, etc.,  in  compliance  with  the  statute  regulating  the  business  of  foreign 
corporations  within  the  state,  or  to  issue  a  certificate  or  permit  to  do  business, 
when  a  foreign  corporation  is  entitled  thereto,  then,  according  to  the  weight  of 
judicial  opinion,  the  foreign  corporation  may  have  a  writ  of  mandamus  compel- 
ling him  to  do  so ;™  but  not  where  the  corporation  is  organized  for  purposes  not 
contemplated  by  the  statute  and  consequently  is  not  included  within  the  statutoi-y 
license,^*  or  where  it  has  not  complied  with  the  statute.^^  Nor  will  the  writ  lie 
where  the  statute  gives  the  superintendent  of  insurance,  secretary  of  state,  or 
other  officer,  discretionary  power  in  the  matter,  so  that  his  determination  is  final.^^ 


47.  See  supra,  I,  D,  4;  III,  J,  1. 

48.  See  supra,  I,  D. 

49.  Illinois. —  North  American  Ins.  Co.  v. 
Yates,  214  111.  272,  73  N.  E.  423,  revocation 
of  insurance  company's  license  by  superin- 
tendent of  insurance. 

Kansas. —  State  v.  American  Book  Co.,  65 
Kan.  847,  69  Pac.  563. 

Michigan. —  American  Ins.  Co.  v.  Stoy,  41 
Mich.  385,  1  N.  W.  877,  revocation  of  license 
of  foreign  insurance  company  by  commis- 
sioner of  insurance  because  of  unsoundness 
of  financial  condition. 

Missouri. —  Daggs  v.  Orient  Ins.  Co.,  136 
Mo.  382,  38  S.  W.  85,  58  Am.  St.  Rep.  638, 
35  L.  E.  A.  227  [affirmed  in  172  U.  S.  557,  19 
S.  Ct.  281,  43  L.  ed.  552];  McCutcheon  v. 
Eivers,  08  Mo.  122,  revocation  of  foreign  in- 
surance company's  license  by  superintendent 
of  insurance. 

Nebraska. —  State  r.  Standard  Oil  Co.,  61 
Nebr.  28,  84  N.  W.  413,  87  Am.  St.  Rep.  449, 
revocation  for  violation  of  anti-trust  law. 

Tennessee. —  State  v.  Sehlitz  Brewing  Co., 
104  Tenn.  715,  59  S.  W.  1033,  78  Am.  St. 
Rep.  941,  violation  of  anti-trust  law. 

Texas. — Waters-Pierce  Oil  Co.  v.  State,  19 
Tex.  Civ.  App.  1,  44  S.  W.  936  [affirmed  in 
177  U.  S.  28,  20  S.  Ct.  518,  44  L.  ed.  657], 
violation  of  anti-trust  law. 

Wiscc.isin. —  Travelers'  Ins.  Co.  v.  Tricke, 
99  Wis.  367,  74  X.  W.  372,  78  N.  W.  407,  41 
L.  R.  A.  557,  for  failure  to  pay  license  fees. 

See  also  supra,  I,  D,  4;  III,  J,  1. 

50.  Kansas. — Kansas  Home  Ins.  Co.  r.  Wil- 
der, 43  Kan.  731,  23  Pac.  1061,  to  superin- 
tendent of  insurance. 

Kentucky. —  Metropolitan  L.  Ins.  Co.  v. 
Darenkamp,  66  S.  W.  1125,  23  Ky.  L.  Rep. 
2249. 

Michigan. —  Isle  Royale  Land  Corp.  v.  Sec- 
retary of  State,  76  Mich.  162,  43  N.  W.  14 
(to  secretary  of  state)  ;  In  re  Franchise  Fee 
Law,  6  Detroit  Leg.  N.  No.  6,  although  its 
power,  capitalization,  and  term  of  existence 
exceeded  that  permitted  a  domestic  corpora- 
tion chartered  for  similar  purposes. 

Nebraska. —  State  v.  Benton,  25  Nebr.  756, 


41  N.  W.  953,  to  the  auditor  of  public  ac- 
counts, but  holding  that  the  writ  will  not  be 
issued  unless  it  is  clear  that  there  is  a  wil- 
ful disregard  of  duty  on  his  part. 

New  Hampshire. —  U.  S.  Fidelity,  etc.,  Co. 
V.  Linehan,   (1904)   58  Atl.  956. 

Ohio. —  State  v.  Eeinmund,  45  Ohio  St.  214, 
13  N.  E.  30,  mandamus  to  insurance  super- 
intendent granted. 

Texas. —  Beattie  i.  Hardy,  93  Tex.  131,  53 
S.  W.  685,  mandamus  to  secretary  of  state 
granted. 

Washington. —  State  v.  .Jenkins,  22  Wash. 
494,  61  Pac.  141. 

West  Virginia. —  Virginia  Ace.  Ins.  Co.  v. 
Dawson,  53  W.  Va.  619,  46  S.  E.  51. 

Wisconsin.—  State  v.  Root,  83  Wis.  667,  54 
N.  W.  33,  19  L.  R.  A.  271,  mandamus  to  com- 
missioner of  insurance  granted.  Compare 
State  V.  Giljohann,  111  Wis.  377,  87  N.  W. 
245. 

51.  Isle  Royale  Land  Corp.  v.  Secretary  of 
State,  76  Mich.  162,  43  N.  W.  14.  See  also 
In  re  Filing  Articles  of  Incorporation,  6  De- 
troit Leg.  N.  No.  11  (opinion  of  the  attorney- 
general  of  Michigan,  holding  that  foreign 
corporations  are  entitled  to  have  their  arti- 
cles of  association  filed  in  the  office  of  the 
secretary  of  state,  although  they  have  not 
paid  in  the  percentage  of  their  capital  stock 
required  of  Michigan  corporations,  where 
they  have  been  duly  and  legally  organized 
under  the  laws  of  the  state  from  which  they 
originated,  and  were  organized  for  purposes 
for  which,  under  the  laws  of  Michigan,  the 
citizens  of  that  state  may  incorporate)  ;  State 
V.  Jenkins,  22  Wash.  494,  61  Pac.  141  (period 
for  which  such  license  is  granted  begins  on 
July  1,  and  not  on  the  creation  of  the  cor- 
poration or  the  beginning  of  the  calendar 
year,  and  mandamus  will  not  lie  to  compel  the 
issue  of  such  license  for  a,  calendar  year). 

53.  English,  etc.,  Mortg.,  etc.,  Co.  c.  Hardy, 
93  Tex.  289,  55  S.  W.  169,  where  the  corpora- 
tion did  not  show  that  fifty  per  cent  of  its 
authorized  capital  stock  had  been  subscribed 
as  required  by  the  statute. 

53.  Dwelling-House  Ins.  Co.  v.  Wilder,  40 
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R.  Injunction  Ag-ainst  Revocation  of  License  or  Permit.  If  the  secre- 
tary of  state,  superintendent  of  insurance,  or  other  oflBcer  attempts  to  revoke  tlie 
license  or  permit  of  a  foreign  corporation  which  has  fully  complied  with  the  laws 
of  the  state  and  is  entitled  to  do  business  therein,  the  corporation  may  maintain  a 
suit  to  enjoin  his  threatened  action.^ 

S.  Proceeding's  to  Oust  or  Exclude  Corporations — i.  Quo  Warranto. 
A  foreign  corporation  exercising  its  franchises  within  a  state,  in  contravention 
of  the  constitution  or  laws  of  such  state,  or  without  authority  therefrom  or  there- 
under, may  be  ousted  from  such  exercise  of  its  franchises  and  privileges ,  by  a 
proceeding  in  the  nature  of  an  information  for  a  writ  of  quo  warranto.^^  It  may, 
for  example,  be  ousted  for  violating  the  statute  law  of  the  state  against  monop- 
olistic combinations  called  trusts ;  ^  and  it  cannot  set  up  as  a  defense  to  the  pro- 
ceeding that  it  is  not  bound  by  the  acts  of  its  agents  because  they  involve  a 
criminal  responsibility  in  addition  to  civil  liability.^'  In  such  a  case  the  judgment 
of  ouster  may  properly  provide  that  it  shall  not  so  operate  as  to  interfere  with 
the  right  of  the  foreign  corporation  in  dealing  in  matters  of  interstate  commerce ; 
since  the  statute  against  monopolies  does  not  undertake  in  any  way  to  regulate  or 
prohibit  the  transactions  of  interstate  commerce.^^  In  such  a  case  it  is  not 
essential  that  there  should  have  been  an  antecedent  conviction  in  a  court  of  law, 
in  order  to  the  maintenance  of  quo  warranto  proceedings  or  a  bill  to  restrain  a 
foreign  corporation  from  doing  business  in  the  state,  where  the  penalties  imposed 
by  the  statute  are  independent.^'  Where  the  ground  of  the  proceeding  by  the 
state  is  that  the  foreign  corporation  is  exercising  its  franchises  and  privileges 
within  the  state  without  authority  of  law,  the  corporation  cannot  set  up  as  a 
defense  a  license  from  an  officer  of  the  state,  since  that  may  have  been  issued 
without  authority  of  law.^  Where  a  foreign  corporation  had  failed  to  qualify 
itself  under  the  domestic  statutes  to  exercise  its  corporate  functions  in  the 
domestic  state,  under  an  honest  belief  that  it  was  not  necessary  to  do  so  because 
of  the  relation  which  the  foreign  corporation  sustained  to  a  domestic  corporation, 
an  unconditional  judgment  of  ouster  was  not  granted.^^ 

Kan.  561,  20  Pae.  265   (mandamus  to  insur-  Fidelity,  etc.,  Ins.   Co.,  49  Ohio  St.  440,  31 

ance  superintendent  denied)  ;  Provident  Sav.  N.  E.  658,  34  Am.  St.  Rep.  573,  16  L.  E.  A. 

L.  Assur.  Soc.  v.  Cutting,  181  Mass.  261,  63  611;    State  v.   Western  Union   Mut.   L.   Ins. 

N.  E.  433,  92  Am.  St.  Rep.  415   (the  same)  ;  Co.,  47  Ohio  St.  167,  24  N.  E.  392,  8  L.  R.  A. 

Matter  of  Hartford  L.,  etc.,  Ins.  Co.,  63  How.  129. 

Pr.   (N.  Y.)    54   (the  same);   State  v.  Carey,  Tennessee. —  State  v.   Schlitz  Brewing  Co., 

2  N.  D.  36,  49  N.  W.  164   (reversing  a  judg-  104   Tenn.   715,  59   S.  W.    1033',  78  Am.   St. 

ment  issuing  a  writ  of  mandamus  to  the  in-  Rep.  941. 

surance   commissioner).      See   also   Vorys   v.  Texas. —  Waters-Pierce  Oil  Co.  v.  State,  19 

State,  67  Ohio  St.  15,  65  N.  E.  150.  Tex.  Civ.  App.  1,  44  S.  W.  936. 

54.  Equitable  L.  Assur.  Soc.  v.  Host,  (Wis.  56.  State  v.  Standard  Oil  Co.,  61  Nebr.  28, 
1905)  102  N.  W.  579.  But  a  foreign  corpora-  84  N.  W.  413,  87  Am.  St.  Rep.  449;  State  v. 
tion  cannot  maintain  a  suit  against  a  state  Schlitz  Brewing  Co.,  104  Tenn.  715,  59  S.  W. 
ofScer  to  restrain  a  revocation  of  its  license  1033,  78  Am.  St.  Rep.  941  (since  this  penalty 
to  do  business  within  the  state  because  of  its  may  be  enforced  by  a  prohibitory  injune- 
failure  to  pay  the  statutory  license-fees,  on  tion)  ;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex. 
the  ground  that   the   statute   of   limitations  Civ.  App.  1,  44  S.  W.  936. 

would  bar  an  action  to  collect  the  fees.    Trav-  57.  Waters-Pierce  Oil  Co.  v.  State,  19  Tex. 

elers'   Ins.    Co.    v.    Fricke,    99    Wis.    367,    74  Civ.  App.  1,  44  S.  W.  936. 

N.  W.  372,  78  N.  W.  407,  41  L.  R.  A.  557.  58.  Waters-Pierce  Oil  Co.  v.  State,  19  Tex. 

55.  Iowa. —  State  v.  Omaha,  etc.,  R.,  etc..  Civ.  App.  1,  44  S.  W.  936. 

Co.,   91   Iowa   517,   60   N.   W.    121;    State  v.  59.  State  t).  Schlitz  Brewing  Co.,  104  Tenn. 

New  York  Fidelity,  etc.,  Co.,  77  Iowa  648,  42  715,     59     S.     W.     1033,    78     Am.     St.    Rep. 

N.  W.  509.  941. 

iI/i»»esota.— State  v.   New  York   Fidelity,  60.  State  v.  New  York  Fidelity,  etc.,  Ins. 

etc.,  Ins.  Co.,  39  Minn.  538,  41  N.  W.  108.  Co.,  49  Ohio  St.  440,  31  N.  E.  658,  34  Am.  St. 

Nebraska. —  State  v.  Standard  Oil  Co.,  61  Rep.  573,  16  L.  R.  A.  611,  license  to  foreign 

Nebr.   28,   84   N.   W.   413,   87   Am.   St.   Rep.  insurance    company    issued    by    the    superin- 

449.  tendent  of  insurance. 

Ohio. —  State  v.  Mtaa,  L.  Ins.  Co.,  69  Ohio  61.  State  v.  Omaha,  etc.,  R.,  etc.,  Co.,  91 

St.   317,   69   N.   E.   608;    State  v.   New  York  Iowa  517,  60  N.  W.  121. 
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2.  Injunction.'^  A  foreign  corporation  which  assumes  to  enter  the  domestic 
state  and  establish  itself  and  do  business  there,  without  complying  with  the  con- 
ditions imposed  by  its  statute  law,  presents  the  case  of  a  continuing  public  nuis- 
ance which  may  be  restrained  by  an  injunction.^  Such  an  injunction  will  not 
be  granted  upon  slight  evidence  of  special  injury,  at  the  instance  of  a  rival  for- 
eign corporation  which  has  complied  with  such  laws.**  The  resident  agent  of  the 
foreign  corporation  is  a  proper  if  not  a  necessary  party  to  such  a  bill,  although 
the  only  personal  remedy  provided  by  the  statute  against  the  agent  is  a  criminal 
prosecution.'^  Where  a  foreign  corporation  has  complied  with  the  law  and 
received  permission  to  do  business  in  the  state,  it  cannot  be  enjoined  at  the  suit 
of  the  state  from  performing  contracts  made  before  such  permission  was  obtained.'* 

IV.  Consequences  of  violating  Constitutional  or  Statutory  condi- 
tions OR  restrictions. 

A.  Introductory  Statement.  There  is  some  actual  conflict  in  the  decisions 
as  to  the  effect  of  failure  of  a  foreign  corporation  to  comply  with  constitutional 
or  statutory  provisions  imposing  conditions  or  restrictions  upon  the  right  to  do 
business  in  a  state;'''  but  more  frequently  the  decisions  are  only  apparently  in 
conflict  because  of  a  difference  in  the  language  of  the  statutory  or  constitutional 
provisions  on  which  they  are  based.''  Some  questions  which  might  properly  be 
also  classified  under  this  subdivision  have  already  been  considered."  Before 
going  more  specifically  into  the  question  as  to  the  effect  of  failure  of  a  foreign 
corporation  to  comply  with  constitutional  or  statutory  restrictions  or  conditions, 
it  may  be  stated  that  such  compliance  will  be  presumed  in  the  absence  of  evi- 
dence to  the  contrary,™  and  that  an  action  by  a  foreign  corporation  will  not  be 
dismissed  because  of  failure,  to  comply  technically  with  the  statute,  wliere  there 
has  been  a  substantial  and  honest  compliance  as  far  as  possible.'^  Failure  of  a 
foreign  corporation  to  obtain  a  license  or  certificate  before  doing  business  in  the 
state,  as  required  by  a  statute  providing  as  a  penalty  that  it  shall  not  maintain  an 
action  in  the  state  on  a  contract  made  therein  before  procuring  such  license  or 
certificate,  does  not  make  it  a  trespasser  in  using  a  highway  in  the  state,  so  as  to 
affect  the  questions  of  negligence  and  contributory  negligence  in  an  action  against 
it  for  damages  caused  by  a  collision  between  its  vehicle  and  that  of  plaintiff." 

B.  Right  of  Foreign  Corporations  to  Enforce  Contracts  —  l.  In  General. 
Upon  the  question  whether  the  failure  of  a  foreign  corporation  to  comply  with 
restrictive  statutes,  such  as  those  under  consideration,  before  undertaking  to  do 
business  in  the  domestic  state,  will  render  its  contracts,  made  with  the  citizens  of 
that  state,  void  or  voidable,  the  decisions  are  in  a  state  of  irreconcilable 
contradiction.'^ 

2.  Contracts  Void  and  Unenforceable  —  a.  In  GeneraL  A  numerous  class  of 
holdings  are  to  the  effect  that  where  a  statute  of  a  state  provides  that  foreign 

62.  Suit  by  private  individuals  see  infra,  67.  Compare  infra,  IV,  B ;  IV,  C. 

IV,  O.  68.  See  and  compare  infra,  IV,  B,  2-6. 

63.  North  American  Ins.  Co.  v.  Yates,  214  69.  Construction  and  application  of  restric- 
111.  272,  73  N.  E.  429;  State  v.  Schlitz  Brew-       tions  generally  see  supra,  III. 

ing  Co.,   104  Tenn.   715,   59  S.  W.    1033,  78  Retroactive    effect   of    statutes    see   infra. 

Am.  St.  Eep.  941    (a  chancery  court  in  Ten-  III,  J. 

nessee  has  jurisdiction  to  entertain  a  bill  to  70.  Presumptions  see  infra,  A,  3,  f. 

restrain    a    foreign    corporation    from    doing  71.  Jordan  v.  Western  Union  Tel.  Co.,  69 

business  in  the  state)  ;  Waters-Pierce  Oil  Co.  Kan.   140,  76  Pac.   396.     See  also  American 

V.  State,  19  Tex.  Civ.  App.  1,  44  S.  W.  936.  Ins.   Co.  v.   Butler,   70  Ind.   1 ;   De   Camp  v. 
'  64.  Employers'    Liability    Assur.    Corp.    v.  Warren   Mortg.    Co.,    65   Kan.    860,    70   Pac. 

Employers'  Liability  Ins.  Co.,  61  Hun  (N.  Y.)  581. 

552    16  N   Y.  Suppl.  397.  72.  Bisohoff  v.  Automobile  Touring  Co.,  97 

65.  State  v.  Schlitz  Brewing  Co.,  104  Tenn.  N.  Y.  App.  Div.  17,  89  N.  Y.  Suppl.  594. 
715    59  S.  W.  1033,  78  Am.  St.  Rep.  941.  73.  See   for   example   Christian    i;.    Ameri- 

66.  State '%.  American  Book  Co.,  69  Kan.  1,  can  Freehold  Land,  etc.,  Co.,  89  Ala.   198,  7 
76  Pae.  411-  ^°-  ^^^5  Kindel  v.  Beck,  etc..  Lithographing 
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corporations  shall  not  do  business  within  the  state  except  upon  compliance  with 
certain  conditions,  and  such  a  corporation  does  business  in  the  state  in  violation 
of  the  statute,  and,  through  the  business  so  done,  a  contract  accrues  to  it  which 
would  otherwise  be  enforceable  in  the  courts  of  the  state,  the  corporation  cannot, 
because  of  the  statutory  prohibition,  maintain  an  action  upon  such  contract  in 
the  courts  of  the  state.'*  This  is  true  in  some  jurisdictions,  even  where  the 
statute  imposes  a  specific  penalty  upon  the  corporation  or  its  agents  for  doing 


Co.,  19  Colo.  310,  35  Pac.  538,  24  L.  E.  A. 
311;  Columbus  Ins.  Co.  v.  Walsh,  18  Mo.  229. 
74.  Alabama. —  Hanchey  v.  Southern  Home 
Bldg.,  etc.,  Assoc,  140  Ala.  245,  37  So.  272; 
Christian  v.  American  Freehold  Land  Mortg. 
Co.,  89  Ala.  198,  7  So.  427 ;  Mullens  v.  Ameri- 
can Freehold  Land  Mortg.  Co.,  88  Ala.  280; 
Farrior  v.  New  England  Mortg.  Security  Co., 

88  Ala.  275,  7  So.  200  [distinguishing  Sher- 
wood f.  Alvis,  83  Ala.  115,  3  So.  307,  3  Am. 
St.  Kep.  695] ;  Dudley  v.  Collier,  87  Ala.  433, 
6  So.  304,  13  Am.  St.  Rep.  55. 

Colorado. —  Utley  v.  Clark-Gardner  Lode 
Min.  Co.,  4  Colo.  369,  372,  per  Elbert,  J. 

Illinois. —  Cincinnati  Mut.  Health  Assur. 
Co.  V.  Rosenthal,  55  111.  85,  8  Am.  Rep.  626. 
And  see  Pennsylvania  L.  Ins.,  etc.,  Co.  v. 
Bauerle,  143  111.  459,  33  N.  E.  156;  Central 
Mfg.  Co.  V.  Briggs,  106  111.  App.  417. 

Indiana. —  Farmers',  etc.,  Ins.  Co.  1).  Har- 
rah,  47  Ind.  236;  Union  Cent*  L.  Ins.  Co.  v. 
Thomas,  46  Ind.  44;  Hoffman  v.  Banks,  41 
Ind.  1.  See  also  Cassaday  v.  American  Ins. 
Co.,  72  Ind.  95;  Rising  Sun  Ins.  Co.  v. 
Slaughter,  20  Ind.  520. 

Kentucky. —  Franklin  Ins.  Co.  v.  Louisville, 
etc..  Packet  Co.,  9  Bush  590. 

Massachusetts. —  Reliance  Mut.  Ins.  Co.  v. 
Sawyer,  160  Mass.  413,  36  N.  E.  59;  Wash- 
ington County  Mut.  Ins.  Co.  v.  Hastings,  2 
Allen  398;  Williams  r.  Cheney,  8  Gray  206; 
Washington  County  Mut.  Ins.  Co.  v.  Dawes, 
6  Gray  376 ;  Jones  v.  Smith,  3  Gray  500.  See 
also  National  Mut.  F.  Ins.  Co.  r.  Pursell,  10 
Allen  231. 

Michigan. —  Rough  v.  Breitung,  117  Mich. 
48,  75  N.  W.  147;  Seamans  v.  Temple  Co., 
105  Mich.  400,  63  N.  W.  408,  55  Am.  St. 
Rep.  457,  28  L.  R.  A.  430.  See  also  Hoskins 
f.  Rochester  Sav.,  etc.,  Assoc,  133  Mich.  505, 
95  N.  W.  566. 

Minnesota. — Sherman  Nursery  Co.  v.  Augh- 
enbaugh,  93  Minn.  201,  100  N.  W.  1101; 
G.  Heileman  Brewing  Co.  v.  Peimeisl,  85 
Minn.  121,  88  N.  W.  441;  Seamans  v.  Chris- 
tian Bros.  Mill  Co.,  66  Minn.  205,  68  N.  W. 
1065.     And  see  Keystone  Mfg.  Co.  v.  Howe, 

89  Minn.  256,  94  N.  W.  723. 

Missoun.— Ehrhardt  v.  Robertson,  78  Mo. 
App.  404;  Williams  v.  Scullin,  59  Mo.  App. 
30. 

Montana. —  Kent,  etc.,  Co.  v.  Tuttle,  20 
Mont.  203,  50  Pac.  559.  Compare  Western 
Loan,  etc,  Co.  v.  Silver  Bow  Abstract  Co., 
( 1904)  78  Pac  774,  temporary  expiration  of 
license. 

Nebraska. —  Pioneer  Sav.,  etc,  Co.  v.  Mos- 
tert,  62  Nebr.  812,  87  N.  W.  1059;  Pioneer 
Sav.,  etc.,  Co.  v.  Eyer,  62  Nebr.  810,  87  N.  W. 
1058 ;  Commonwealth  Mut.  F.  Ins.  Co.  r.  Hay- 
den,  60  Nebr.  636,  83  N.  W.  922,  83  Am.  St. 
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Rep.  545;  Barbor  v.  Boehm,  21  Nebr.  450,  32 
N.  W.  221. 

New  Hampshire. —  Haverhill  Ins.  Co.  v. 
Prescott,  42  N.  H.  547,  80  Am.  Dec  123. 

New  Jersey. — Stewart  v.  Northampton  Mut. 
Live  Stock  Ins.  Co.,  38  N.  J.  L.  436. 

New  York. —  Charles  Roome  Parmele  Co.  v.  , 
Haas,  67  N.  Y.  App.  Div.  457,  73  N.  Y.  Suppl, 
986  [reversed  on  other  grounds  in  171  N.  Y. 
579,  63  N.  E.  440] ;  Fairhaven  Nat.  Bank  v. 
Phcenix  Warehousing  Co.,  6  Hun  71;  South 
Amboy  Terra  Cotta  Co.  v.  Poersehke,  45  Misc. 
358,  90  N.  Y.  Suppl.  333 ;  Neuehatel  Asphalt 
Co.  V.  New  York,  9  Misc.  376,  30  N.  Y.  Suppl. 
252 ;  New  Hope  Delaware  Bridge  Co.  v.  Pough- 
keepsie  Silk  Co.,  25  Wend.  648;  Pennington 
V.  Townsend,  7  Wend.  276. 

North  Carolina. —  Commonwealth  ,Mut.  F. 
Ins.  Co.  V.  Edwards,  124  N.  C.  116,  32  S.  E. 
404. 

Oregon. —  Hacheny  v.  Leary,  12  Oreg.  40,  7 
Pac  329;  British  Columbia  Bank  v.  Page,  6 
Oreg.  431. 

Pennsylvania. —  Delaware  River  Quarry, 
etc.,  Co.  V.  Bethlehem,  etc..  Pass.  R.  Co.,  204 
Pa.  St.  22,  53  Atl.  533;  Lasher  v.  Stimson, 
145  Pa.  St.  30,  23  Atl.  552;  Thome  v.  Trav- 
elers' Ins.  Co.,  80  Pa.  St.  15,  21  Am.  Rep.  89; 
Chicago  Bldg.,  etc.,  Co.  v.  Myton,  24  Pa. 
Super.  Ct.  16;  Commonwealth  Mut.  F.  Ins. 
Co.  V.  Sharpless,  12  Pa.  Super.  Ct.  333  (hold- 
ing that  a  decree  of  the  court  in  Massa- 
chusetts finding  the  insured  defendants  liable 
for  certain  assessments  would  not  be  enforced, 
since  such  contract  was  illegal)  ;  Wildwood 
Pavilion  Co.  v.  Hamilton,  7  Pa.  Dist.  747,  22 
Pa.  Co.  Ct.  68;  Western  Massachusetts  Mut. 
F.  Ins.  Co.  V.  Girard  Point  Storage  Co.,  19 
Pa.  Co.  Ct.  113;  In  re  Office  Specialty,  etc, 
Mfg.  Co.,  12  Pa.  Co.  Ct.  44.  Such  was  held 
to  be  the  law  in  Pennsylvania  in  the  follow- 
ing New  Jersey  cases:  Wolf  v.  Lancaster, 
70  N.  J.  L.  201,  56  Atl.  172;  Allegheny  Co. 
V.  Allen,  69  N.  J.  L.  270,  55  Atl.  724.  As  to 
these  cases  see  infra,  IV,  B,  2,  i,  j. 

Tennessee. — Harris  v.  Columbia  Water,  etc., 
Co.,  108  Tenn.  245,  67  S.  W.  811;  Gilmer  v. 
U.  S.  Savings,  etc,  Co.,  103  Tenn.  272,  52 
S.  W.  851;  New  York  Bldg.,  etc.,  Assoc 
V.  Cannon,  99  Tenn.  344,  41  S.  W.  1054; 
Carv-Lombard  Lumber  Co.  v.  Thomas,  92 
Tenn.  587,  22  S.  W.  743;  Massillon  First 
Nat.  Bank  v.  Coughron,  (Ch.  App.  1899) 
52  S.  W.  1112;  Illinois  Bldg.,  etc,  Assoc 
V.  Walker,  (Ch.  App.  1897)  42  S.  W.  191 
(in  the  absence  of  a  curative  statute)  ;  Myers 
Mfg.  Co.  V.  Wetzel,  (Ch.  App.  1896)  35 
S.  W.  896;  Cumberland  Land  Co.  v.  Canter 
Lumber  Co.,   (Ch.  App.  1895)    ^5  S.  W.  886. 

Texas. —  Taber  v.  Interstate  Bldg.,  etc.,  As- 
soc, 91   Tex.  92,  40  S.  W.  954;   Huffman  v. 
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business  in  the  state  in  violation  of  its  provisions.''  According  to  this  doctrine 
one  who  is  sued  by  a  foreign  corporation  on  a  contract  entered  into  by  it  without 
having  complied  with  the  statute  is  not  estopped  to  set  up  such  non-compliance 
as  a  defense.'*  Sometimes  the  statute  applies  in  terms  to  contracts  of  a  foreign 
corporation  with  citizens  only,  and  does  not  render  void  or  unenforceable  con- 
tracts between  foreign  corporations  and  persons  wlio  are  not  citizens  of  the  state." 
b.  Especially  Where  No  Speeifle  Penalty  Is  Prescribed.  The  above  con- 
clusion is  regarded  as  clear  in  some  jurisdictions  where  the  prohibition  of  the 
statute  is  not'accompanied  with  any  specific  penalty  ;  since  in  such  cases  this  is 
the  only  effective  way  by  which  the  prohibition  can  be  enforced.'^ 


Western  Mortg.,  etc.,  Co.,  13  Tex.  Civ.  App. 
169,  36  S.  W.  306. 

i7«a?!.— Booth  &  Co.  v.  Weisand,  (1904)  79 
Pac.  570. 

Vermont. —  Lycoming  F.  Ins.  Co.  v.  Wright, 
55  Vt.  526. 

Wisconsin. —  Ashland  Lumber  Co.  v.  De- 
troit Salt  Co.,  114  Wis.  66,  89  N.  W.  904; 
JEtna  Ins.  Co.  i:  Harvey,  11  Wis.  394. 

United  States. —  Diamond  Glue  Co.  v.  U.  S. 
Glue  Co.,  187  U.  S.  611,  23  S.  Ct.  206,  17 
L.  ed.  328;  U.  8.  Rubber  Co.  v.  Butler  Bros. 
Shoe  Co.,  132  Fed.  398;  Diamond  Glue  Co. 
i:  U.  S.  Glue  Co.,  103  Fed.  838  (this  rule 
governs  equally  with  or  without  express  terms 
in  the  statute  declaring  the  invalidity )  ;  Elec- 
tric News,  etc.,  Co.  v.  Perry,  75  Fed.  898; 
MeCanna,  etc.,  Co.  v.  Citizens'  Trust,  etc., 
Co.,  74  Fed.  597;  Northwestern  Mut.  L.  Ins. 
Co.  V.  Elliott,  5  Fed.  225,  7  Sawy.  17;  In  re 
Comstoek,  6  Fed.  Cas.  No.  3,078,  3  Sawv. 
218;  Lamb  v.  Lamb,  14  Fed.  Cas.  No.  8,01*8, 
0  Biss.  420;  Semple  v.  British  Columbia 
Bank,  21  Fed.  Cas.  No.  12,659,  5  Sawy.  88. 

Canada. —  Jones  v.  Taylor,  15  N.  Brunsw. 
391;  Allison  v.  Robinson,  15  N.  Brunsw.  103; 
India  Rubber  Co.  t.  Hibbard,  6  U.  C.  C.  P. 
77  (holding  that  a  foreigTi  corporation  could 
not  sue  for  goods  bargained  and  sold  on  a 
contract  made  in  Upper  Canada,  but  that  it 
<;ould  sue  for  goods  sold  and  delivered)  ;  Mon- 
treal Bank  v.  Bethune,  4  U.  C.  Q.  B.  O.  S. 
341  (holding  that  a  foreign  banking  cor- 
poration could  not  sue  upon  promissory  notes 
received  and  discounted  by  it  in  the 
course  of  banking  business  in  the  province, 
although  it  might  maintain  an  action  for 
money  had  and  received  to  its  use  against 
the  person  for  whom  such  notes  were  dis- 
counted and  to  whom  money  was  advanced 
on  them ) . 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2536  ef  seq. 
Evasion  of  statute  see  supra,  III,  O. 
Doctrine  that  such  a  contract  is  void  even 
when  questioned  collaterally. —  One  court  has 
held  that  the  contracts  of  foreign  corpora- 
tions which  have  not  complied  with  the  con- 
ditions of  the  domestic  state  prescribing  the 
terras  on  which  they  may  come  into  the  state 
and  do  business  are  void  even  when  ques- 
tioned collaterally.  Rising  Sun  Ins.  Co.  v. 
Slaughter,  20  Ind.  520.  But  this  seems  to  be 
a  plain  aberration. 

Non-compliance  with  the  statute  not  due 
to  any  omission  of  the  corporation,  but  to 
the  act  or  omission  of  the  officers  of  the  do- 


mestic state,  does  not  render  the  corpora- 
tion's contracts  unenforceable.  American  Ins. 
Co.  V.  Butler,  70  Ind.  1.  See  supra,  III,  B,  2, 
a,  text  and  note  54. 

New  contract  after  compliance  with  law. — , 
It  has  been  held  that  where  a  mortgage  taken 
by  a  foreign  corporation  is  void  because  at 
the  time  it  was  taken  the  corporation  had 
not  complied  with  the  statute  so  as  to  be 
qualified  to  do  business  in  the  state,  a  sub- 
sequent mortgage,  taken  after  the  corpora- 
tion has  qualified  to  do  business  in  the  state, 
for  the  secret  purpose  of  validating  the  first, 
but  on  pretense  of  making  concessions  to  the 
mortgagor,  is  likewise  void,  as  being  without 
consideration  and  obtained  under  a  false  pre- 
tense. Gilmer  v.  U.  S.  Sav.,  etc.,  Co.,  103 
Tenn.  272,  52  S.  W.  851. 

Temporary  expiration  of  its  license  after  a 
foreign  corporation  has  entered  into  a  con- 
tract and  before  commencement  of  an  action 
thereon  will  not  defeat  the  action.  Western 
Loan,  etc.,  Co.  v.  Silver  Bow  Abstract  Co., 
(Mont.  1904)  78  Pac.  774,  where  u,  foreign 
corporation  was  licensed  to  do  business  in  the 
state  at  the  time  it  contracted  with  defendant 
for  the  preparation  of  an  abstract,  and  also 
at  the  time  a  mortgage  taken  on  the  faith  of 
the  abstract  was  foreclosed  and  at  the  time 
an  action  was  brought  to  recover  damages 
sustained  by  reason  of  an  omission  in  the 
abstract,  but  there  was  a  short  period  in  the 
meantime  during  which  its  license  had  ex- 
pired and  remained  unrenewed. 

75.  Alabama. —  Dudley  v.  Collier,  87  Ala. 
431,  6  So.  304,  13  Am.  St.  Rep.  55. 

IlUnois. —  Cincinnati  Mut.  Health  Assur. 
Co.  V.  Rosenthal,  55  111.  85,  8  Am.  Rep.  620. 

Indiana. — ■  Cassaday  v.  American  Ins.  Co., 
72  Ind.  95;  Hoffman  v.  Banks,  41  Ind.  1. 

'New  York. —  Pennington  v.  Townsend,  7 
Wend.  276. 

Pennsylvania. —  Thome  v.  Travellers'  Ins. 
Co.,  80  Pa.  St.  15,  21  Am.  Rep.  89. 

Tennessee. —  Cary-Lombard  Lumber  Co.  v. 
Thomas,  92  Tenn.  587,  22  S.  W.  743. 

Wisconsin. — ^tna  Ins.  Co.  v.  Harvey,  11 
Wis.  394. 

Contra.—  See  infra,  IV,  B,  3,  d. 

76.  In  re  Comstoek,  6  Fed.  Cas.  No.  3,078, 
3  Sawy.  218.     Contra,  see  infra,  IV,  A,  3,  e. 

77.  St.  Louis,  etc.,  R.  Co.  v.  Philadelphia 
Fire  Assoc,  60  Ark.  325,  30  S.  W.  350,  28 
L.  R.  A.   83. 

78.  British  Columbia  Bank  v.  Page,  6  Oreg. 
431.  Some  cases  are  to  the  contrary.  See 
infra,  IV,  B,  3,  a., 

[IV.  B,  2,  b] 
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e.  Contracts  Expressly  Declared  Void  or  Unenforceable.  If,  as  is  sometimes 
the  ease,  the  statute  expressly  declares  that  all  contracts  of  a  foreign  corporation 
in  violation  thereof  shall  be  void,  or  that  no  action  shall  be  maintained  thereon, 
then  of  course  there  is  no  doubt  as  to  the  intention  of  the  legislature  and  there 
can  be  no  recovery  thereon  by  the  corporation^' 

d.  Recovery  by  Other  Party  of  What  He  Has  Advanced  Under  Contract. 
One  court  has  held  that,  where  a  life-insurance  company,  created  and  existing 
under  the  laws  of  another  state,  has  assumed  to  do  business  and  write  policies 
upon  lives  within  the  state  of  the  forum,  one  whose  life  has  been  thus  insured  by 
it  may,  a  year  and  a  half  after  accepting  the  policy,  elect  to  treat  the  contract  as 
void  and  maintain  an  action  to  recover  back  the  cash  premium  paid  thereon,  and 
this  without  any  abatement  representing  the  value  accruing  to  the  beneficiary  in 
the  policy  in  that  he  was  lawfully  insured  during  the  period  named.^ 

e.  Defense  by  Other  Party  So  Far  as  Contract  Is  Unexecuted  on  His  Part. 
Another  class  of  eases  is  to  the  effect  that  contracts  made  under  the  circumstances 
which  we  have  under  consideration  are  voidable  at  the  election  of  the  domestic 
citizen  in  such  a  sense  that  he  can  elect  to  treat  the  contract  as  void  whenever  an 
action  is  brought  against  him  by  the  foreign  corporation  to  enforce  it,  and  that 
he  can  successfully  defend  against  such  an  action  by  merely  pleading  and  proving 
the  failure  of  the  foreign  corporation,  prior  to  making  the  contract  with  him,  to 
comply  with  the  laws  of  the  state  entitling  it  to  do  business  therein.^' 

f.  Contracts  Void,  Although  Individuals  Are  Joined  With  the  Corporation. 
Contracts  entered  into  with  foreign  corporations  doing  business  in  the  domestic 
state  in  violation  of  such  a  restrictive  statute  are  void,  although  individuals  are 
joined  with  the  corporation  as  copartners.*' 

g.  Illustrations  of  This  Doctrine  —  (i)  In  General.  The  eases  in  which  the 
courts  have  applied  this  doctrine  that  contracts  of  foreign  corporations  in  viola- 
tion of  the  constitutional  or  statutory  provisions  under  consideration  are  void  and 


79.  Illinois. —  Central  Mfg.  Co.  v.  Briggs, 
106  111.  App.  417. 

Michigan. —  Hoskins  v.  Rochester  Sav.,  etc., 
Assoc,  133  Mich.  505,  95  N.  W.  '566 ;  Rough 
V.  Breitvmg,  117  Mich.  48,  75  N.  W.  147. 

Missouri. —  Louisville  Bank  v.  Young,  37 
Mo.  398. 

Rhode  Island. —  See  MacLeod  v.  Putnam, 
24  R.  I.  500,  53  Atl.  867. 

Wisconsin. —  Ashland  Lumber  Co.  v.  De- 
troit Salt  Co.,  114  Wis.  66,  89  N.  W.  904, 
holding  that  a  statute  (Wis.  St.  (1898) 
§  17706,  as  amended  by  Laws  (1899),  c.  351), 
providing  that  contracts  made  by  a  foreign 
corporation  before  it  complies  with  the  stat- 
ute "shall  be  wholly  void  on  its  behalf, 
but  shall  be  enforceable  against  it,"  means 
that  such  contracts  shall  be  void  absolutely 
on  its  behalf,  and  not  merely  voidable  at  the 
option  of  the  other  party. 

United  States. —  Oakland  Sugar  Mill  Co. 
V.  Fred  W.  Wolf  Co.,  118  Fed.  239,  55  C.  C.  A. 
93. 

See  also  supra,  IV,  B,  2,  a;  and  infra,  IV, 
B,  5. 

Statute  merely  suspending  remedy  see  in- 
fra, IV,  B,  5,  a. 

80.  Union  Cent.  L.  Ins.  Co.  v.  Thomas,  46 
Ind.  44. 

81.  Franklin  Ins.  Co.  v.  Louisville,  etc.. 
Packet  Co.,  9  Bush  (Ky.)  590;  Washington 
County  Mut.  Ins.  Co.  v.  Dawes,  6  Gray 
(Mass.)  376;  Columbia  F.  Ins.  Co.  v.  Kinyon, 
37  N.  J.  L.  33;  Diamond  Glue  Co.  v.  U.  S. 

[IV,  B,  2,  c] 


Glue  Co.,  103  Fed.  838.  And  see  the  cases 
cited  supra,  IV,  B,  2,  a.  See  also  infra,  IV, 
B,  5,  b.  The  governing  principle  of  the  text 
is  more  or  less  discussed  in  the  following 
cases:  Hyde  v.  Goodnow,  3  N.  Y.  266;  Hunt- 
ley V.  Merrill,  32  Barb.  (N.  Y.)  626;  People 
V.  Imlay,  20  Barb.  (N.  Y.)  68.  There  is  an 
analogous  decision  to  the  effect  that  a  for- 
eign corporation  keeping  an  office  in  New 
York,  of  discount  and  deposit,  when  prohib- 
ited by  statute  to  do  so,  cannot  maintain  an 
action  for  money  loaned  on  a  note  or  other 
security  taken  on  such  loan,  or  on  a  count 
for  money  lent.  New  Hope  Delaware  Bridge 
Co.    V.    Poughkeepsie    Silk    Co.,    25    Wend. 

(N.  Y.)  648.  Another  decision  is  to  the 
effect  that  a  statute  providing  that  if  a  for- 
eign corporation  do  any  act  forbidden  by  the 
laws  of  the  state  to  be  done  by  a  home  cor- 
poration "  it  shall  not  be  authorized  to  main- 
tain any  action  founded  on  such  act,"  merely 
debars  it  from  maintaining  any  action  on 
a  contract  prohibited  to  domestic  corpora- 
tions, but  leaves  the  contract  good  for  other 
purposes.      Wright    v.    Douglass,    10    Barb. 

(N.  Y.)   97,  105. 

82.  Harris  v.  Columbia  Water,  etc.,  Co., 
108  Tenn.  245,  67  S.  W.  811;  Ashland  Lum- 
ber Co.  V.  Detroit  Salt  Co.,  114  Wis.  66,  89 
N.  W.  904,  both  holding  that  a  partnership 
composed  of  two  individuals  and  a  foreign 
corporation  which  has  not  registered  its  char- 
ter in  the  state  as  required  by  a  statute  or 
otherwise   failed   to   comply   with   the   local 
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not  enforceable  by  the  corporation  cover  all  executory  contracts  without  regard 
to  the  subject-mattei'.  For  example,  foreign  corporations  have,  under  this 
doctrine,  been  denied  the  right  to  recover  for  the  price  of  goods  sold  or  for 
breach  of  a  contract  of  sale,^  for  the  furnishing  of  material  and  labor  and  con- 
struction of  an  electric  railway,^  upon  a  Subscription  to  a  fund  for  building  a 
butter  factory,^  or  a  subscription  to  stock,^^  and  the  like." 

(ii)  Premium  Notes,  Etc.,  of  Insurance  Companies.  A  large  number  of 
these  cases  hold  that  foreign  insurance  companies,  which  have  not  complied  with 
such  local  statutes,  cannot  maintain  actions  against  domestic  citizens  upon  what 
are  called  premium  notes,  that  is  to  say,  upon  notes  given  for  the  settlement,  in 
whole  or  in  part,  of  amounts  agreed  to  be  paid  for  insurance,  fire  or  life ;  or  on 
notes  given  by  the  members  of  mutual  insurance  comjjanies  to  make  up  the  joint 
fund  upon  which  they  do  business,  whereby  their  members  stand  as  the  insurers 
of  each  other,  and  other  like  contracts.^ 

(ni)  Becovert  BY  Insurance  Companies  op  Assessments  From  Members. 
On  the  same  ground  it  has  been  held  that  a  foreign  insurance  company,  not 
having  complied  with  such  a  domestic  statute,  cannot  recover  an  assessment  made 
against  a  member  who  is  a  citizen  of  the  domestic  state.^' 


law   cannot   enforce   a  contract  by  the   firm 
made  and  to  be  performed  in  the  state. 

83.  Illinois. —  Central  Mfg.  Co.  v.  Briggs, 
106  111.  App.  417. 

Minnesota. —  Sherman  Nursery  Co.  v.  Au- 
ghenbaugh,  93  Minn.  201,  100  N.  W.  1101; 
G.  Heileman  Brewing  Co.  v.  Peimeisl,  85 
Minn.  121,  88  N.  W.  441. 

Montana. —  Kent,  etc.,  Co.  v.  Tuttle,  20 
Mont.  203,  50  Pac.  559. 

Utah.— Booth  V.  Weigand,  (1904)  79  Pac. 
570. 

United  States. —  U.  S.  Rubber  Co.  v.  Butler 
Bros.  Shoe  Co.,  132  Fed.  398;  'Oakland  Sugar 
Mill  Co.  n.  Fred  W.  Wolf  Co.,  118  Fed.  239, 
55  C.  C.  A.  93. 

Canada. —  Union  India-Rubber  Co.  v.  Hib- 
bard,  6  U.  C.  C.  P.  77. 

And  see  other  cases  cited  supra,  IV,  B,  2,  a. 

84.  Delaware  River  Quarry,  etc.,  Co.  v. 
Bethlehem,  etc.,  Pass.  R.  Co.,  204  Pa.  St.  22, 
53  Atl.  533,  although  the  contract  was  fully 
performed  on  the  part  of  the  foreign  corpora- 
tion. 

85.  Chicago  Bldg.,  etc.,  Co.  v.  Myton,  24 
Pa.  Super.  Ct.  16. 

86.  Williams  v.  Scullin,  59  Mo.  App.  30. 
But  compare  supra,  III,  E,  3,  b,  text  and  note 
.55. 

87.  See  the  cases  cited  supra,  IV,  B,  2,  a. 

88.  Illinois. — -  Cincinnati  Mut.  Health  As- 
sur.  Go.  V.  Rosenthal,  55  111.  85,  8  Am.  Rep. 
626. 

Indiana. —  Casaaday  v.  American  Ins.  Co.^ 
72  Ind.  95;  Farmers',  etc.,  Ins.  Co.  v.  Har- 
rah,  47  Ind.  236;  Hoffman  v.  Banks,  41  Ind.  1. 

Kentucky.- —  Franklin  Ins.  Co.  v.  Louisville, 
etc..  Packet  Co.,  9  Bush  590. 

Massachusetts. —  Reliance  Mut.  Ins.  Co.  v. 
Sawyer,  160  Mass.  413,  36  N.  E.  59;  Wash- 
ington County  Mut.  Ins.  Co.  v.  Hastings,  2 
Allen  398;  Williams  v.  Cheney,  8  Gray  206: 
Washington  County  Mut.  Ins.  Co.  v.  Dawes, 
6  Gray  376;  Jones  v.  Smith,  3  Gray  500. 

Michigan. —  Seamans  v.  Temple  Co.,  105 
Mich.  400,  63  N.  W.  408,  55  Am.  St.  Rep. 
457,  28  L.  R.  A.  450. 


Minnesota. —  Seamans  v.  Christian  Bros. 
Mill  Co.,  66  Minn.  205,  68  N.  W.  1065. 

Nebraska. —  Commonwealth  Mut.  F.  Ins. 
Co.  r.  Hayden,  60  Nebr.  636,  83  N.  W.  922; 
Barbor  v.  Boehm,  21  Nebr.  450,  32  N.  W.  221. 

New  Hampshire. —  Haverhill  Ins.  Co.  v. 
Prescott,  42  N.  H.  547,  80  Am.  Dee.  123  [dis- 
tinguished in  Union  Ins.  Co.  v.  Smart,  infra, 
and  overruled,  it  is  believed,  in  subsequent 
cases].  In  Haverhill  Ins.  Co.  v.  Prescott, 
supra,  a  Massachusetts  corporation  failed  to 
comply  with  a  New  Hampshire  statute  im- 
posing the  same  burdens  upon  corporations 
organized  under  the  laws  of  another  state  as 
should  be  imposed,  within  that  state,  upon 
New  Hampshire  corporations  seeking  to  do 
business  there  —  in  other  words,  a  retaliatory 
statute;  and  it  was  held  that  it  could  not  re- 
cover on  a  premium  note.  Contra,  under  a 
later  statute.  Connecticut  River  Mut.  F.  liis. 
Co.  V.  Way,  62  N.  H.  622 ;  Connecticut  River 
Mut.  F.  Ins.  Co.  V.  Whipple,  61  N.  H.  61; 
Union  Ins.  Co.  v.  Smart,  60  N.  H.  458. 

New  Jersey. —  Columbia  F.  Ins.  Co.  v.  Kin- 
yon,  37  N.  J.  L.  33. 

Oregon. —  Hacheny  v.  Leary,  12  Oreg.  40,  7 
Pac.  329. 

Pennsylvania. — Western  Massachusetts  Mut. 
F.  Ins.  Co.  V.  Girard  Point  Storage  Co.,  19 
Pa.  Co.  Ct.  113. 

Vermont. —  Lycoming  F.  Ins.  Co.  v.  Wright, 
55  Vt.  526. 

Wisconsin. —  jEtna  Ins.  Co.  v.  Harvey,  11 
Wis.  394. 

United  States. —  Lamb  v.  Lamb,  14  Fed. 
Cas.  No.  8,018,  6  Biss.  420. 

Canada. —  Jones  v.  Taylor,  15  N.  Brunsw. 
391;  Allison  v.  Robinson,  15  N.  Brunsw.  103. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2536  et  seq. 

Contra. —  See  infra,  IV,  B,  3,  b. 

89.  Commonwealth  Mut.  F.  Ins.  Co.  v.  Hay- 
den, 60  Nebr.  636,  83  N.,  W.  922;  Stewart  v. 
Northampton  Mut.  Live  Stock  Ins.  Co.,  38 
N.  J.  L.  436 ;  Commonwealth  Mut.  F.  Ins.  Co. 
r.  Edwards,  124  N.  C.  116,  32  S.  E.  404.  To 
the  contrary  see  infra,  IV,  B,  3,  b. 

[IV,  B,  2,  g,  (in)] 
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(iv)  Loans  and  Mobtoaoes.  Another  class  of  decisions  illustrating  the 
proposition*  that  the  domestic  citizen  may  treat  such  contracts  as  void  when  he 
is  sued  by  the  foreign  corporation  thereon  is  found  in  cases  where  foreign  corpo- 
rations, including  foreign  building  and  loan  associations  and  mortgage  loan  com- 
panies, without  having  so  complied  with  domestic  statutes  as  to  entitle  them  to 
do  business  within  the  domestic  state,  have  loaned  money  to  citizens  of  such  state 
upon  mortgages  of  their  property  situated  therein,  or  where  foreign  corporations 
have  sold  goods  to  them  on  credit  and  taken  security  in  the  form  of  such  mort- 
gages, in  which  cases  these  decisions  allow  the  domestic  citizen,  when  an  action 
is  brought  by  the  foreign  corporation  against  him  to  foreclose  the  mortgage,  to  set, 
up  as  a  defense  the  fact  that  the  contract  was  void  because  tlie  corporation  had 
not  complied  with  the  statute."  It  has  also  been  held  that  where  a  citizen  has 
given  a  foreign  corporation  a  bond  and  mortgage  which  are  void  because  of  the 
corporation's  failure  to  comply  with  the  statute,  he  may  maintain  a  bill  in  equity 
to  cancel  the  same.'^ 

h.  Compliance  With  Statute  After  Making  of  Contract.  Where  a  contract 
entered  into  by  a  foreign  corporation  is  void  and  unenforceable  by  the  corpora- 
tion, either  by  express  provision  of  the  statute  or  under  the  construction  placed 
upon  it  by  the  courts  in  the  particular  jurisdiction,  because  of  the  corporation's 
failure  to  comply  with  the  statutory  requirements  before  entering  into  the  con- 
tract, its  subsequent  compliance  witii  the  statute  will  not  enable  it  to  maintain  an 
action  thereon.''  The  rule  is  otherwise,  however,  under  statutes  merely  suspend- 
ing the  remedy  of  the  corporation  on  contracts  until  it  complies  therewith,  or 
merely  prohibiting  actions  on  contracts  before  such  compliance.'* 

i.  Enforcing  Contracts  in  Otlier  States.  It  has  been  held  that  where  a  foreign 
corporation  enters  into  a  contract  in  a  state  in  violation  of  its  statutes,  and  the 
contract  is  void  and  unenforceable  by  the  corporation  in  that  state,  the  courts  of 
another  state  will  not  enforce  the  same.'^  But  it  has  been  held  that  this  rule  does 
not  apply  where  the  statutes  of  the  state  in  which  the  contract  was  made  do  not 


90.  See  supra,  IV,  B,  2,  a. 

91.  Alabama. —  Hanchey  v.  Southern  Home 
Bldg.,  etc.,  Assoc,  140  Ala.  245,  37  So.  272; 
Christian  v.  American  Freehold  Land,  etc., 
Co.,  89  Ala.  198,  7  So.  427 ;  Mullens  v.  Amer- 
ican Freehold  Land  Mortg.  Co.,  88  Ala.  280, 
7  So.  201 ;  Farrior  v.  New  England  Mortg. 
Security  Co.,  88  Ala.  275,  7  So.  200. 

Michigan.—  Hoskins  v.  Rochester  Sav.,  etc., 
Assoc,  133  Mich.  505,  95  N.  W.  566. 

Nebraska. —  Pioneer  Sav.,  etc.,  Assoc,  v. 
Mostert,  62  Nebr.  812,  87  N.  W."  1059; 
Pioneer  Sav.,  etc.,  Assoc  v.  Eyer,  62  Nebr. 
810,  87  N.  W.  1058;  Henni  v.  Fidelity  Bldg., 
etc.,  Assoc,  61  Nebr.  744,  86  N.  W.  475,  87 
Am.  St.  Rep.  519,  although  it  is  stipulated 
that  the  contract  shall  be  governed  by  the 
laws  of  the  state  of  the  corporation's  creation 
and  residence.  On  this  point  see  infra,  IV. 
K,  4.  '     .        . 

Tennessee. —  New  York  Nat.  Bldg.,  etc.,  As- 
soc. V.  Cannon,  99  Tenn.  344,  41  S.  W.  1054 
See  also  Gilmer  v.  U.  S.  Savings,  etc.,  Co. 
103  Tenn.  272,  52  S.  W.  851. 

United  States. —  Semple  v.  British  Colum 
bia  Bank,  21  Fed.  Cas.  No.  12,659,  5  Sawy, 
88.  '       '  :i 

Contra. —  See  infra,  IV,  B,  3,  c. 

Neither  judgment  creditors  nor  purchasers 
at  an  execution  sale  have  any  interest  to  com- 
plain in  an  action  by  an  unauthorized  foreign 
corporation  to  enforce  its  lien  that  the  taking 
of  mortgaged  land  by  such  corporation  ren- 

[IV.  B.  2,  g.  (iv)] 


ders  it  amenable  to  Wis.  Rev.  St.  (1898) 
§  1770b,  providing  that  no  foreign  corpora- 
tion which  has  not  complied  with  certain  re- 
quirements shall  transact  business  in  the 
state,  since  neither  judgment  creditors  nor 
purchasers  at  an  execution  sale  have  a  present 
right  to  possession.  Chicago  Title,  etc.,  Co. 
V.  Bashford,  120  Wis.  281,  97  N.  W.  940. 

Objection  cannot  be  raised  after  foreclosure 
see  infra,  IV,  D. 

Contracts  made  outside  the  state  are  not 
within  the  rule  see  supra.  III,  H,  4. 

Whether  isolated  transactions  are  within 
the  statute  see  supra,  III,  E,  3. 

93.  Hanchey  v.  Southern  Home  Bldg.,  etc., 
Assoc,  140  Ala.  245,  37  So.  272. 

93.  G.  Heilman  Brewing  Co.  v.  Peimeisl, 
85  Minn.  121,  88  N.  W.  441;  South  Amboy 
Terra  Cotta  Co.  v.  Poerschke,  45  Misc.  ^N.  Y.V 
358,  90  N.  Y.  Suppl.  333;  Delaware  River 
Quarry,  etc,  Co.  v.  Bethlehem,  etc..  Pass.  R. 
Co.,  ?04  Pa.  St.  22,  53  Atl.  533. 

94.  See  infra,  IV,  B,  5,  a. 

95.  Ford  v.  Buckeye  State  Ins.  Co.,  6  Bush 
(Ky.)   133,  99  Am.  Dec  663   (contract  made 

by  an  Ohio  corporation  in  Indiana  without 
compliance  with  the  statutes,  and  action 
thereon  brought  in  Kentucky)  ;  Allegheny 
Co.  r.  Allen,  69  N.  J.  L.  270,  55  Atl.  724 
(contract  made  by  a  foreign  corporation  in 
Pennsylvania  without  compliance  with  its 
laws,  and  action  brought  thereon  in  New 
Jersey) . 
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make  the  contract  void,  but  merely  deny  the  corporation  tlie  right  to  maintain  an 
action  thereon,  since  the  provision  that  a  foreign  corporation,  not  having  com- 
plied with  the  laws  of  the  state,  cannot  sue  therein,  has  no  extraterritorial  opera- 
tion, and  the  doctrine  of  comity  does  not  require  recognition  of  such  provision  in 
another  state.'"  In  determining  the  application  and  effect  of  the  statutes  of  a 
state  on  a  contract  made  therein  by  a  foreign  qorporation,  the  construction  placed 
upon  the  statutes  by  the  courts  of  such  state  will  be  followed  by  the  courts  of 
other  states.'^ 

j.  Effect  of  Retaliatory  Statute.  Where,  in  addition  to  a  statute  requiring  a 
foreign  corporation  to  procure  a  certificate  or  permit  before  doing  business  in  the 
state,  there  is  a  retaliatory  provision  ^  that  when  another  state  imposes  any  greater 
penalties  on  corporations  of  the  state  enacting  the  statute  than  the  laws  of  such 
state  impose  upon  corporations  of  such  other  state,  the  same  penalties  shall  be 
imposed  upon  corporations  of  such  other  state  doing  business  in  the  enacting 
state,  a  contract  of  a  foreign  corporation  in  the  enacting  state,  without  procuring 
a  certificate  or  permit,  is  void  and  unenforceable  by  it,  where  such  a  contract  by 
a  foreign  corporation  in  the  state  of  the  corporation's  domicile,  without  compli- 
ance with  the  laws  thereof,  would,  under  the  decisions  of  such  state,  be  void  and 
unenforceable.^' 

3.  Contracts  Not  Void  or  Unenforceable  —  a.  In  General.  Contrary  to  the 
foregoing,  there  is  a  numerous  class  of  decisions  to  the  effect  that  the  failure  of  a 
foreign  corporation  to  comply  with  the  domestic  statutes  prescribing  the  condi- 
tions upon  which  it  shall  be  permitted  to  do  business  within  the  state  does  not 
render  its  contracts  made  therein  void  and  non-enforceable,  or  prevent  it  from 
maintaining  an  action  against  the   domestic  citizen  thereon.^      Sometimes   the 


96.  Allegheny  Co.  v.  Allen,  69  N.  J.  L.  270, 

55  Atl.  724,  holding  that  a  foreign  corpora- 
tion could  maintain  an  action  in  New  Jersey 
on  a  contract  made  by  it  in  New  York  with- 
out having  procured  the  certificate  required 
by  N.  Y.  Laws  (1892),  p.  1805,  c.  687,  §  15, 
providing  that  no  foreign  corporation  shall  do 
business  in  New  York  without  first  having 
obtained  the  certificate  required  by  the  act, 
and  that  no  foreign  corporation  doing  busi- 
pess  in  the  state  shall  maintain  any  action 
on  a  contract  made  in  the  state,  unless  prior 
to  the  making  thereof  it  shall  have  procured 
such  a  certificate.  The  court  held  that  the 
only*  penalty  prescribed  by  the  act  is  a  denial 
of  the  right  to  maintain  an  action  thereon 
in  that  state,  which  does  not  attach  to  the 
contract  so  as  tcf  deprive  it  of  a  suable  qual- 
ity in  another  state. 

97.  Allegheny  Co.  v.  Allen,  69  N.  J.  L. 
270,  55  Atl.  724.  As  the  Pennsylvania  courts 
have  held  that  isolated  acts  of  business  by 
a  foreign  corporation  within  the  state  are 
not  doing  business  within  the  state  in  viola- 
tion of  law,  such  ruling  will  be  followed  by 
the  courts  of  New  Jersey'  as  to  contracts 
made  in  Pennsylvania.  Allegheny  Co.  f.  Al- 
len, supra. 

98.  See  supra,  III,  D. 

99.  Wolf  V.   Lancaster,   70  N.   J.   L.   201, 

56  Atl.  172. 

1.  Alabama. —  Sherwood  v.  Alvis,  83  Ala. 
115,  3  So.  307,  3  Am.  St.  Rep.  695  [.overruled 
by  subsequent  decisions  in  that  state].  See 
supra,  note  74. 

Arkansas. —  State  Mut.  F.  Ins.  Assoc,  f. 
Brinkley  Stave,  etc.,  Co.,  61  Ark.  1,  31  S.  W. 
157,  54  Am.  St.  Rep.  191,  29  L.  R.  A.  712. 


Colorado. — Kindel  v.  Beck,  etc..  Lithograph- 
ing Co.,  19  Colo.  310,  35  Pac.  538,  24  L.  R.  A. 
311;  Helvetia  Swiss  F.  Ins.  Co.  v.  Edward 
P.  Allis  Co.,  11  Colo.  App.  264,  53  Pac.  242; 
Eockford  Ins.  Co.  c.  Rogers,  9  Colo.  App.  121, 
47  Pac.  848. 

Idaho. —  Vermont  L.  &  T.  Co.  v.  Hoffman, 
5  Ida.  376,  49  Pac.  314,  95  Am.  St.  Rep.  186, 
37  L.  R.  A.  509,  mere  revenue  law. 

Indiana. —  See  infra,  page  1298  note  13. 

Kansas. —  Hamilton  v.  Reeves,  69  Kan.  844, 
76  Pac.  418;  State  v.  American  Book  Co.,  69 
Kan.  1,  76  Pac.  411. 

Kentucky. —  Hallam  v.  Ashford,  70  S.  W. 
197,  24  Ky.  L.  Rep.  870. 

Massachusetts. —  Enterprise  Brewing  Co.  v. 
Grimes,  173  Mass.  252,  53  N.  E.  855 ;  Rodgers 
V.  Simmons,  155  Mass.  259,  29  N.  E.  580. 

Minnesota. —  Tollerton,  etc.,  Co.  t).  Barek, 
84  Minn.  497,  88  N.  W.  19,  under  Laws  (1895), 
c.  332,  since  changed  by  Laws  (1899),  c.  69. 
See  supra,  IV,  B,  2,  a,  note  74;  infra,  IV,  B, 
5,  b,  note  15. 

Missouri. —  Clark  v.  Middleton,  19  Mo.  53 ; 
Columbus  Ins.  Co.  v.  Walsh,  18  Mo.  229. 
See  also  Lumbermen's  Mut.  Ins.  Co.  v.  Kan- 
sas City,  etc.,  R.  Co.,  149  Mo.  165,  50  S.  W. 
281;  Jones  v.  Horn,  104  Mo.  App.  705,  78 
S.  W.  638. 

Montana. —  Garfield  M.  &  M.  Co.  v.  Ham- 
mer, 6  Mont.  53,  8  Pac.  153;  King  v.  Na- 
tional Mining,  etc.,  Co.,  4  Mont.  1,  1  Pac. 
727.  Contra,  under  later  statute.  See  Kent, 
etc.,  Co.  V.  Tuttle,  20  Mont.  203,  50  Pac.  559. 

A'etu  Hampshire. —  Connecticut  River  Mut. 
F.  Ins.  Co.  V.  Way,  62  N.  H.  622 ;  Connecticut 
River  Mut.  F.  Ins.  Co.  v.  Whipple,  61  N.  H. 
61;  Union  Ins.  Co.  v.  Smart,  60  N.  H.  458 

[IV,  B,  3,  a] 
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statute  contains  an  express  provision  to  the  effect  that  failure  of  a  foreign 
corporation  to  comply  with  its  provisions  shall  not  render  its  contracts  void.^ 

b.  Insurance  Contracts.  This  construction  has  been  placed  in  some  states, 
contrary  to  the  rule  in  some  of  the  other  states,  upon  statutes  imposing  restric- 
tions and  conditions  upon  the  right  of  foreign  insurance  companies  to  do  business 
therein.'  If  a  foreign  insurance 'company  writes  a  policy  upon  the  life  of  a 
domestic  citizen  before  complying  with  the  provisions  of  such  a  statute,  the 
assured  cannot  make  that  the  ground  of  refusal  to  pay  premiums;  but  if  the 
policy  contains  the  usual  provision  of  forfeiture  for  non-payment  of  piemiums  it 
will  lapse  by  reason  of  such  non-payment,  although  the  company  may  not  have 
complied  with  the  statute.  In  other  words,  if  the  policy  remains  in  force  at  all, 
it  remains  in  force  according  to  its  terms ;  it  is  not  valid  in  so  far  as  it  operates 
against  the  company,  while  at  the  same  time  void, in  so  far  as  it  imposes  a  burden 
upon  the  assured  or  the  beneficiary.*  Under  a  statute  declaring  tliat  contracts  of 
insurance  made  by  a  foreign  company  which  has  not  complied  with  the  statutory 
conditions  shall  be  vaUd,  but  imposing  a  fine  on  the  agent  of  such  company,  the 
foreign  insurance  company  may  maintain  an  action  to  recover  assessments  made 
under  the  provisions  of  its' policy,  although  it  has  not  complied  with  the  local  law.^ 

e.  Loans  and  Mortgages.  In  like  manner  it  has  been  held  in  some  states  that 
a  note  or  bond  of  a  foreign  corporation  secured  by  a  mortgage  or  deed  of  trust 


Idistinguishing  Haverhill  Ins.  Co.  v.  Prescott, 
42  N.  H.  547,  80  Am.  Dee.  123]. 

Sew  Mexico. —  See  Union  Trust  Co.  v.  At- 
chison, etc.,  R.  Co.,  8  N.  M.  327,  43  Pac. 
701. 

North  Dakota. —  National  Cash  Register 
Co.  v.  Wilson,  9  N.  D.  112,  81  N.  W.  285; 
Red  River  Lumber  Co.  v.  Children  of  Israel, 
7  N.  D.  46,  73  N.  W.  203 ;  U.  S.  Savings,  etc., 
Co.  V.  Spain,  8  N.  D.  136,  77  N.  W.  1006; 
Washburn  Mill  Co',  v.  Bartlett,  3  N.  D.  138, 
54  N.  W.  544. 

Ohio. —  Union  Mut.  L.  Ins.  Co.  r.  McMillen, 
24  Ohio  St.  67. 

Rhode  Island. —  Garratt  Ford  Co.  t.  Ver- 
mont Mfg.  Co.,  20  R.  I.  187,  37  Atl.  948,  78 
Am.  St.  Rep.  852,  38  L.  R.  A.  545. 

South  Dakota. —  Pech  Mfg.  Co.  v.  Groves, 
6  S.  D.  504,  62  N.  W.  109;  Wright  r.  Lee,  2 
S.  D.  596,  51  N.  W.  706,  4  S.  D.  237,  55  S.  W. 
931. 

Washington. —  Rathbone  v.  Frost,  9  Wash. 
162,  37  Pac.  298;  La  France  Fire-Engine  Co. 
V.  Mt.  Vernon,  9  Wash.  142,  37  Pac.  287,  38 
Pac.  80,  43  Am.  St.  Rep.  827 ;  Whitman  Agri- 
cultural Co.  V.  Strand,  8  Wash.  647,  36  Pac. 
682 ;  Edison  General  Electric  Co.  r.  Canadian 
Pac.  Nav.  Co.,  8  Wash.  370,  36  Pac.  260,  40 
Am.  St.  Rep.  910,  24  L.  R.  A.  315 ;  Dearborp 
Foundry  Co.  v.  Augustine,  5  Wash.  67,  31 
Pac.  327. 

West  Virginia. —  Toledo  Tie,  etc.,  Co.  v. 
Thomas,  33  W.  Va.  566,  11  S.  E.  37,  25  Am. 
St.  Rep.  925. 

United  States. —  Fritts  v.  Palmer,  132  U.  S. 
282,  10  S.  Ct.  93,  33  L.  ed.  317;  Blodgett  r. 
Lanyon  Zinc  Co.,  120  Fed.  893,  58  C.  C.  A. 
79;  Chattanooga,  etc.,  R.  Co.  v.  Evans,  66 
Fed.  809,  14  C.  C.  A.  116  (Tennessee  statute); 
Jarvis-Conklin  Mortg.  Trust  Co.  v.  Willhoit, 
84  Fed.  514  (Tennessee  statute)  ;  American 
L.  &  T.  Co.  V.  East,  etc.,  R.  Co.,  37  Fed.  242 
(under  Alabama  statute,  following  Sherwood 
V.  Alvis,  83  Ala.   115,  3  So.  307,  3  Am.  St. 
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Rep.  695,  since  overruled  by  later  Alabama 
cases)  ;  Ehrman  v.  Teutonia  Ins.  Co.,  1  Fed. 
471,  1  McCrary  123  (Arkansas  statute)  ;  The 
Manistee,  16  Fed.  Cas.  No.  9,027,  5  Biss.  381 ; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Overholt,  18 
Fed.  Cas.  No.  10,338,  4  Dill.  287. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2537  et  seq. 

Contra. —  See  supra,  IV,  B,  2,  a. 

Contracts  consummated  in  another  state. — 
The  mere  fact  that  the  agents  through  whom 
negotiations  for  the  loan  of  money  from  a 
corporation  in  another  state  were  carried  on 
were  illegally  doing  business  there  because 
the  corporation  for  whom  they  acted  had  not 
filed  its  charter,  as  required  by  statute,  can- 
not affect  the  validity  of  the  contract  finally 
consummated  in  another  state,  where  it  was 
valid.  Eastern  Bldg.,  etc.,  Assoc,  v.  Bedford, 
88  Fed.  7.     See  supra,  III,  H. 

2.  Rogers  v.  Simmons,  155  Mass.  259',  29 
N.  E.  580;  Commonwealth  Mut.  F.  Ins.  Co. 
V.  Place,  21  R.  I.  248,  43  Atl.  68. 

3.  State  Mut.  F.  Assoc.  I'.'Brinkley  Stave, 
etc.,  Co.,  61  Ark.  1,  31  S.  W.  157,  54  Am.  St. 
Rep.  191,  29  L.  R.  A.  712;  Lumbermen's  Mut. 
Ins.  Co.  V.  Kansas  City,  etc.,  R.  Co.,  149  Mo. 
165,  50  S.  W.  281;  Clark  v.  Middleton,  19 
Mo.  53;  Columbus  Ins.  Co.  v.  Walsh.  18  Mo. 
229;  Jones  v.  Horn,  104  Mo.  App.  705,  78 
S.  W.  638;  Connecticut  River  Mut.  F.  Ins. 
Co.  V.  Way,  62  N.  H.  622;  Connecticut  River 
Mut.  F.  Ins.  Co.  V.  Whipple,  61  N.  H.  61; 
Union  Ins.  Co.  v.  Smart,  60  N.  H.  458  Idis- 
tinguishing Haverhill  Ins.  Co.  v.  Prescott,  42 
N.  H.  547,  80  Am.  Dec.  123]  ;  Union  Mut.  L. 
Ins.  Co.  V.  McMillen,  24  Ohio  St.  67.  Con- 
tra, see  supra,  IV,  B,  2,  g,  (ii),   (ill). 

4.  Union  Mut.  L.,  Ins.  Co.  v.  McMillen,  24 
Ohio  St.  67,  the  court  holding,  arguendo,  in 
compliance  with  the  doctrine  of  the  text, 
that  the  policy  is  not  voidable  by  either  party. 

5.  Commonwealth  Mut.  F.  Ins.  Co.  v.  Place, 
21  R.  I.  248,  43  Atl.  68. 
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conveying  land  in  the  domestic  jurisdiction  may  be  enforced  therein,  althoug;h' 
the  foreign  corporation  may  not  have  comphed  with  the  statutes  of  the  domestic 
state  prescribing  the  terms  on  which  it  may  do  business  therein."  So  it  has  been 
held  of  a  chattel  mortgage.' 

d.  Rule  Where  Statute  Prescribes  a  Distinct  Penalty.  Some  of  the  decisions 
cited  in  the  preceding  sections  have  been  influenced  by  the  consideration  that  the 
statute  imposes  a  distinct  penalty  upon  the  foreign  corporation  or  upon  its 
agents,  or  both,  for  doing  business  within  the  state  in  violation  of  the  statutory 
restrictions ;  and  the  courts  have  reasoned  in  such  cases  that  it  was  the  intention 
of  the  legislature  that  the  penal  or  criminal  sanction  should  afford  the  only 
remedy  for  the  violation  of  the  statute  and  that  it  did  not  intend  that  a  violation 
of  the  statute  should  operate  to  avoid  contracts  made  before  its  conditions  were 
complied  with.'  "Where  the  prohibitory  statute  also  annexes  a  penalty,  there  is 
more  room  for  doubt ;  but  even  in  the  latter  case  many  courts  take  the  view  that 
the  corporation  will  not  be  allowed  to  make  its  own  violation  of  the  law  the 
ground  of  an  action  in  the  courts  of  the  sovereignty  whose  law  it  has  violated,  so 
as  to  maintain  an  action  upon  the  contract.^ 

e.  Doctrine  That  Other  Party  Is  Estopped.  In  some  states  the  courts  have 
held,  contrary  to  the  doctrine  hereinbefore  stated,  that  where  a  person  enters  into 
a  contract  with  a  foreign  corporation,  and  receives  the  benefit  of  such  contract, 
he  is  estopped  to  set  up  the  fact  that  the  corporation  had  not  complied  with  a 
statute  of  the  state  imposing  conditions  upon  its  right  to  do  business  therein,  for 
the  purpose  of  avoiding  liability  on  the  contract.*" 


6.  Vermont  L.  &  T.  Co.  v.  Hoffman,  5  Ida. 
376,  49  Pac.  314,  95  Am.  St.  Rep.  186,  37 
Ii.  R.  A.  509 ;  U.  S.  Savings,  etc.,  Co.  v.  Shain, 
8  N.  D.  136,  77  N.  W.  1006;  Jarvis-Conklin 
Mortg.   Trust   Co.    v.   Willhoit,   84   Fed.   514 

(Tennessee  statute)  ;    Northwestern  Mut.  L. 
Ins.  Co.  V.  Overholt,  18  Fed.  Cas.  No.  10,338, 

4  Dill.  287    (Colorado  statute).     Contra,  see 
■supra,  IV,  B,  2,  g,  (iv). 

A  mere  revenue  law  requiring  pajonent  of  a 
license-fee  does  not  render  void  or  unenforce- 
able loans  and  mortgages  without  payment 
thereof.  Eslava  v.  New  York  Nat.  Bldg.,  etc., 
Assoc,  121  Ala.  480,  25  So.  1013;  Vermont 
Ii.  &  T.  Co.  V.  Hoffman,  5  Ida.  376,  49  Pac. 
314,  95  Am.  St.  Rep.  186,  37  L.  R.  A.  509. 

7.  Hamilton  v.  Reeves,  69  Kan.  844,  76 
Pac.  418. 

8.  Alahama. —  Sherwood  v.  Alvis,  83  Ala. 
115,  3  So.  307,  3  Am.  St.  Rep.  695  [overruled, 
liowever,  by  later  cases,  for  which  see  supra, 
IV,  B,  2,  a]. 

Arkansas. —  State  Mut.  F.  Ins.  Assoc,  v. 
Brinkley  Stave,  etc.,  Co.,  61  Ark.  1,  31  S.  W. 
157,  54  Am.  St.  Rep.  191,  29  L.  R.  A.  712. 

Colorado. —  Kindel  v.  Beck,  etc..  Litho- 
graphing Co.,  19  Colo.  310,  35  Pac.  538,  24 
L.  R.  A.  311;  Helvetia  Swiss  F.  Ins.  Co.  r. 
Edward  P.  Allis  Co.,  11  Colo.  App.  264,  53 
Pac.  242;  Rockford  Ins.  Co.  v.  Rogers,  9  Colo. 
App.  121,  47  Pac.  848. 

Idaho. —  Vermont  L.  &  T.  Co.  v.  Hoffman, 

5  Ida.  376,  49  Pac.  314,  95  Am.  St.  Rep.  186, 
37  L.  R.  A.  509. 

I(yu;a. —  Pennypaeker  v.  Capital  Ins.  Co.,  80 
Iowa  56,  45  N.  W.  408,  20  Am.  St.  Rep.  395, 
8  L.  R.  A.  236. 

Massachusetts. —  Rogers  v.  Simmons,  155 
Mass.  259,  29  N.  E.  580. 

Missouri. —  Columbus  Ins.  Co.  v.  Walsh,  18 
Mo.  229. 

[83] 


Montana. —  Garfield  M.  &  M.  Co.  v.  Ham- 
mer, 6  Mont.  53,  8  Pac.  153;  King  v.  Na- 
tional Mining,  etc.,  Co.,  4  Mont.  1,  1  Pac. 
727. 

New  Hampshire. —  Connecticut  River  Mut. 
F.  Ins.  Co.  V.  Whipple,  61  N.  H.  61;  Union 
Ins.  Co.  V.  Smart,  60  N.  H.  458. 

Ohio. —  Union  Mut.  L.  Ins.  Co.  v.  McMil- 
len,  24  Ohio  St.  67. 

Rhode  Island. — Commonwealth  Mut.  F.  Ins. 
Co.  V.  Place,  21  R.  I.  248,  43  Atl.  68;  Gar- 
ratt  Ford  Co.  v.  Vermont  Mfg.  Co.,  20  R.  I. 
187,  37  Atl.  948,  78  Am.  St.  Rep.  852,  38 
L.  R.  A.  545. 

Washington. —  La  France  Fire-Engine  Co. 
r.  Mt.  Vernon,  9  Wash.  142,  37  Pac.  287,  38 
Pac.  80,  43  Am.  St.  Rep.  827 ;  Edison  General 
Electric  Co.  v.  Canadian  Pac.  Nav.  Co.,  8 
Wash.  370,  36  Pac.  260,  40  Am.  St.  Rep.  910, 
24  L.  R.  A.  315;  Dearborn  Foundry  Co.  v. 
Augustine,  5  Wash.  67,  31  Pac.  327. 

West  Virginia. —  Toledo  Tie,  etc.,  Co.  v. 
Thomas,  33  W.  Va.  566,  11  S.  E.  37,  25  Am. 
St.  Rep.  925. 

United  States. —  Fritts  v.  Palmer,  132  U.  S. 
282,  10  S.  Ct.  93,  33  L.  ed.  317  (Colorado 
statute)  ;  Chattanooga,  etc.,  R.  Co.  v.  Evans, 
66  Fed.  809,  14  C.  C.  A.  116  (Tennessee  stat- 
ute) ;  Jarvis-Conklin  Mortg.  Trust  Co.  v. 
Willhoit,  84  Fed.  514  (Tennessee  statute)  ; 
Ehrman  v.  Teutonia  Ins.  Co.,  1  Fed.  471,  1 
McCrary  123  (Arkansas  statute)  ;  The  Man- 
istee, 16  Fed.  Cas.  No.  9,027,  5  Biss.  381 
(Illinois  statute)  ;  Northwestern  Mut.  L.  Ina. 
Co.  V.  Overholt,  18  Fed.  Cas.  No.  10,338,  4 
Dill.  287    (Colorado  statute). 

See  12  Cent.  Dig.  tit.  "  Corporations,'' 
§  2537. 

9.  See  supra,  IV,  B,  2,  a,  text  and  note  75. 

10.  Alabama. —  Sherwood  v.  Alvis,  83  Ala. 
115,  3  So.  307,  3  Am.  St.  Rep.  695  [overruled 
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4.  Contracts  Voidable,  But  Not  Void.  Another  doctrine  is  that  a  non-compli- 
ance of  a  foreign  corporation  with  statutes  prescribing  the  terms  on  which  it  may 
enter  the  state  and  do  business  renders  its  contracts,  made  with  domestic  citizens- 
during  its  default,  voidable  at  the  election  of  the  other  contracting  party,  but  not 
wholly  void." 

5.  Statutes  Prohibiting  Maintenance  of  Action  '^  —  a.  Statutes  Merely  Suspend- 
ing Remedy  of  Corporation.  The  shocking  immorality  involved  in  the  propo- 
sition that  a  citizen  should  be  judicially  encouraged  to  repudiate  his  contract, 
fairly  made,  with  a  foreign  corporation,  and  to  keep  tlie  fruits  of  such  contract 
while  repudiating  the  obligation  on  his  part  —  to  keep  the  goods  but  not  to  pay 
for  them  —  has  led  some  of  the  legislatures  and  courts  to  iind  a  way  out  by  adopt- 
ing the  rule  that  the  failure  of  a  foreign  corporation  to  comply  with  statutes 
imposing  conditions  upon  which  it  may  enter  the  state  and  do  business  does  not 
operate  to  render  its  contracts,  made  with  inhabitants  of  the  state,  wholly  void, 
but  merely  operates  to  suspend  the  remedy  of  the  foreign  corporation  in  the 
courts  of  the  state  upon  such  "contracts,  until  it  shall  have  complied  with  the  statu- 
tory conditions.'^     tinder  this  rule,  until  such  compliance,  any  action  by  the 


by  later  decisions,  for  which  see  supra,  page 
1290  note  74. 

Kentucky. —  Hallam  v.  Ashford,  70  S.  W. 
197,  24  Ky.  L.  Rep.  870;  Johnson  v.  Mason 
Lodge  No.  33,  I.  O.  O.  F.,  106  Ky.  838,  51 
S.  W.  620,  21  Ky.  L.  Rep.  493. 

Worth  Dakota. — Washburn  Mill  Co.  f.i  Bart- 
lett,  3  N.  D.  138,  54  N.  W.  544. 

Pennsylvania. —  Kilgore  v.  Smith,  122  Pa. 
St.  48,  15  Atl.  698;  Holmes  Co.  v.  Barnard, 
15  Wkly.  Notes  Cas.  110. 

South  Dakota.— Wright  v.  Lee,  2  S.  D. 
596,  51  N.  W.  706. 

Washington. —  Rathbone  v.  Frost,  9  Wash. 
162,  37  Pac.  298;  La  I'rance  Fire-Engine  Co. 
V.  Mt.  Vernon,  9  Wash.  142,  37  Pac.  287,  38 
Pac.  80,  43  Am.  St.  Rep.  827;  Dearborn 
Foundry  Co.  v.  Augustine,  5  Wash.  67,  31 
Pac.  327. 

United  States. —  Farmers'  L.  &  T.  Co.  v. 
Chicago,  etc.,  R.  Co.,  68  Fed.  412,  Illinois. 

See  also  Pancoast  v.  Travelers  Ins.  Co.,  79 
Ind.  172. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2561. 

Contra. —  See  supra,  IV,  B,  2,  a. 

11.  Ames  V.  Kruzner,  1  Alaska  598  (con- 
tract voidable  only  and  can  only  be  avoided 
by  rescission  and  return  of  the  considera- 
tion) ;  Miller  v.  Gates,  22  Mont.  305,  56  Pac. 
356;  Mutual  Ben.  L.  Ins.  Co.  v.  Winne,  20 
Mont.  20,  49  Pac.  446,  although  the  statute 
says  that  contracts  made  during  such  default 
shall  be  "  void  and  invalid  "  as  to  the  cor- 
poration. Contra,  under  a  Wisconsin  stat- 
ute declaring  that  contracts  made  by  a,  for- 
eign corporation  before  compliance  therewith 
"  shall  be  wholly  void  on  its  behalf,  but  shall 
be  enforceable  against  it."  Ashland  Lumber 
Co.  V.  Detroit  Salt  Co.,  114  Wis.  66,  89  N.  W. 
904. 

12.  See  also  infra,  TV,  H. 
Maintenance  of  suits  not  "  doing  business  " 

in  state  see  supra.  III,  I.  tpxt  and  note  13. 

Statutes  prohibiting  actions  have  no  ex- 
traterritorial operation  see  supra,  IV,  B,  2,  i. 

Statutes  do  not  operate  retroactively  see 
supra.  III,  J. 

[IV.  B,  4] 


13.  Arkansas. —  Under  a  statute  prohibit- 
ing foreign  corporations  from  doing  business 
without  filing  a  copy  of  their  charter  and  des- 
ignating an  agent,  and  providing  that  any 
corporation  failing  to  comply  with  the  act 
shall  be  subject  to  fine  and  shall  not  main- 
tain any  suit  in  the  state.  Buffalo  Zinc, 
etc.,  Co.  V.  Crump,  70  Ark.  525,  69  S.  W. 
572,  91  Am.  St.  Rep.  87,  compliance  with 
statute  after  commencement  of  suit  begun 
before  passage  of  act  held  sufficient.  See  also 
Sutherland-Innes  Co.  v.  Chancy,  (1904)  80 
S.  W.  152,  holding  that  under  Acts  (1899), 
p.  20,  §  4,  providing  that  foreign  corporations 
which  had  before  its  passage  engaged  in  busi- 
ness in  the  state  might  within  ninety  days 
after  its  passage  file  a  copy  of  their  articles, 
etc.,  in  which  event  all  their  contracts  made 
before  the  act  went  into  efifeet  should  be  as 
valid  as  if  the  articles,  etc.,  had  been  pre- 
viously filed,  a  foreign  corporation  which  had 
entered  into  a  contract  prior  to  the  passage 
of  the  act  might  sue  thereon  after  its  passage 
on  filing  its  articles,  etc.,  although  such  filing 
was  not  done  within  ninety  days  after  passage 
of  the  act. 

Indiana. —  Under  a  statute  prohibiting  for- 
eign corporations  from  doing  business  with- 
out compliance  with  conditions  precedent, 
and  providing  that  they  shall  not  enforce 
in  any  court  of  the  state  any  contracts 
made  by  their  agents  until  the  statute  has 
been  complied  with.  Security  Sav.,  etc.,  As- 
soc. V.  Elbert,  153  Ind.  198,  54  N.  E.  753 
(compliance  with  the  statute  at  any  time 
before  suit  brought  thereon  renders  contract 
enforceable)  ;  Maine  Guarantee  Co.  v.  Cox, 
146  Ind.  107,  42  N.  E.  915,  44  N.  E.  932; 
Phenix  Ins.  Co.  r.  Pennsylvania  R.  Co.,  134 
Ind.  215,  33  N.  E.  970,  20  L.  R.  A.  405; 
Elston  V.  Piggott,  94  Ind.  14;  Singer  Mfg. 
Co.  V.  Effinger,  79  Ind.  264;  American  Ins. 
Co.  V.  Wellman,  69  Ind.  413;  Behler  v.. 
German  Mut.  F.  Ins.  Co.,  68  Ind.  347;, 
Johnson  v.  State,  65  Ind.  204;  Singer  Mfg. 
Co.  r.  Brown,  64  Ind.  548;  Daly  v.  U.  S. 
National  L.  Ins.  Co.,  64  Ind.  1 ;  American 
Ins.  Co.  V.  Pettijohn,  62  Ind.  382;  Domestio 
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foreign  corporation  to  enforce  the  contract  is  prematurely  brought,  but  is  not 
barred  ;  so  that  an  answer  setting  up  the  non-compHance  of  the  foreign  corpora- 
tion with  the  statute  would  be  an  answer  in  the  nature  of  a  plea  in  abatement, 


Sewing  Mach.  Co.  v.  Hatfield,  58  Ind.  187; 
Walter  A.  Wood  Mowing,  etc.,  Mach.  Co.  v. 
Caldwell,  54  Ind.  270,  23  Am.  Rep.  641; 
North  Mercer  Natural  Gas  Co.  v.  Smith,  27 
Ind.  App.  472,  61  N.  E.  10. 

Kansas. —  Under  a  statute  providing  that 
no  action  shall  be  maintained  or  recovery- 
had  in  any  of  the  courts  of  the  state  by  any 
corporation  doing  business  in  the  state  with- 
out first  obtaining  the  certificate  of  the  sec- 
retary of  state  that  the  statements  provided 
for  in  the  statute  have  been  properly  made. 
Hamilton  v.  Reeves,  69  Kan.  844,  76  Pao. 
418;  State  v.  American  Book  Co.,  69  Kan.  1, 
76  Pac.  411;  Swift  c.  Platte,  68  Kan.  1,  72 
Pac.  271,  74  Pac.  635;  Thomas  v.  Remington 
Paper  Co.,  67  Kan.  599,  73  Pac.  909;  De 
Camp  V.  Warren  Mortg.  Co.,  65  Kan.  860,  70 
Pac.  581. 

Massachusetts. —  Under  a  statute  requiring 
a  foreign  insurance  company  to  appoint  an 
agent,  etc.,  before  doing  business  in  the 
state,  but  expressly  declaring  that  if  in- 
surance is  made  without  complying  with  the 
statute  the  contract  shall  be  valid,  and  fur- 
ther declaring  that  any  such  company  neglect- 
ing to  appoint  an  agent  as  required  by  the 
statute  shall  not  recover  any  premium  or  as- 
sessment made  by  it  until  the  statute  is 
complied  with.  National  Mut.  F.  Ins.  Co. 
v.  Pursell,  10  Allen  231. 

Missouri. —  Under  a  statute  providing  that 
a  foreign  corporation  failing  to  comply  there- 
with shall  not  maintain  any  suit  in  any 
courts  of  the  state.  Carson-Rand  Co.  v. 
Stern,  129  Mo.  381,  31  S.  W.  772,  32  L.  R.  A. 
420,  compliance  with  a  statute  after  be- 
ginning the  action,  and  before  motion  to  dis- 
miss for  non-compliance  held  sufficient.  The 
above  case  was  thus  construed  and  followed 
by  the  St.  Louis  court  of  appeals  in  F.  E. 
Creelman  Lumber  Co.  v.  De  Lisle,'  107  Mo. 
App.  615,  82  S.  W.  205;  and  Chicago  Mill, 
etc.,  Co.  V.  Sims,  101  Mo.  App.  569,  74  S.  W. 
128.  On  the  other  hand  the  Kansas  City 
court  of  appeals,  distinguishing  Carson-Rand 
Co.  h.  Stern,  supra,  held  that  contracts  made 
without  complying  with  the  statute  were 
void.  Ehrhardt  v.  Robertson,  78  Mo.  App. 
404. 

New  York. —  Under  statute  (Laws  (1892), 
c.  687,  §  15)  prohibiting  a  foreign  corpora- 
tion from  doing  business  without  procur- 
ing a  certificate  from  the  secretary  of  state 
that  it  has  complied  with  all  requirements 
of  law,  and  providing  that  no  corporation 
doing  business  in  the  state  without  such 
certificate  "  shall  maintain  any  action  in 
this  state  upon  any  contract  made  by  it  in 
this  state  until  it  shall  have  procured  such 
certificate."  Neuchatel  Asphalt  Co.  v.  New 
York,  155  N.  Y.  373,  49  N.  E.  1043  [affirming 
12  Misc.  26,  33  N.  Y.  Suppl.  64,  which 
modified  9  Misc.  376,  30  N.  Y.  Suppl.  252] 
(contract  made  and  mechanic's  lien  filed 
without   having   complied  with   statute  not 


void,  but  remedy  merely  suspended,  and  may 
be  enforced  by  action  after  having  procured 
certificate)  ;  Dunbarton  Flax  Spinning  Co. 
V.  Greenwich,  etc.,  R.  Co.,  87  N.  Y.  App. 
Div.  21,  83  N.  Y.  Suppl.  1054;  Lewis  Pub. 
Co.  V.  Lenz,  86  N.  Y.  App.  Div.  451,  83 
N.  Y.  Suppl.  841;  J.  R.  Alsing  Co.  v.  New 
England  Quartz,  etc.,  Co.,  66  N.  Y.  App. 
Div.  473,  73  N.  Y.  Suppl.  347  [affirmed  in 
174  N.  Y.  536,  66  N.  E.  1110];  Davis  Pro- 
vision Co.  V.  Fowler,  20  N.  Y.  App.  Div.  626, 
47  N.  Y.  Suppl.  205  [affirmed  without  opin- 
ion in  163  N.  Y.  580,  57  N.  E.  1108]  ;  Lewis 
Pub.  Co.  t;.  Palmer,  84  N.  Y.  Suppl.  141.  See 
also  Providence  Steam,  etc.,  Co.  v.  Connell, 
86  Hun  319,  33  N.  Y.  Suppl.  482.  The  act 
of  this  state  of  1895  (Laws  (1895),  c.  240), 
requiring  a  foreign  corporation  not  only  to 
procure  the  certificate,  but  also  a  receipt 
for  a  license-fee,  and  providing  that  in  event 
of  failure  to  procure  the  same  "  no  suit  shall 
be  maintained  or  recovery  had  "  by  such  cor- 
poration, was  superseded  by  the  act  of  1896 
(Laws  (1896),  c.  908),  providing  that  no 
action  may  be  maintained  or  recovery  had 
by  a  foreign  corporation  unless  the  license 
receipt  be  procured  within  thirteen  months 
from  the  beginning  of  business  in  the  state 
(as  to  which  see  infra,  IV,  B,  5,  b),  and  the 
effect  of  failure  to  procure  the  certificate  was 
left  by  the  act  of  1896  to  be  governed  by  the 
act  of  1892  first  above  referred  to.  J.  R. 
Alsing  Co.  V.  New  England  Quartz,  etc.,  Co., 
supra.  The  law  has  been  changed  in  this 
respect  in  New  York  by  the  later  act  of 
1901,  which  is  referred  to  infra,  IV,  B,  5,  b, 
note  15. 

Washington. —  Under  a  statute  authoriz- 
ing foreign  corporations  to  sue  and  be  sued 
and  to  do  business  in  the  state  in  the  same 
manner  and  to  the  same  extent  as  domestic 
corporations,  but  providing  that  such  cor- 
porations shall  file  a  copy  of  their  articles 
of  incorporation  and  a  written  appointment 
of  an  agent.  Huttig  Bros.  Mfg.  Co.  v.  Denny 
Hotel  Co.,  6  Wash.  122,  32  Pac.  1073,  com- 
pliance with  statute  after  filing  of  notice  of 
material-man's  lien  and  before  commencement 
of  suit  was  held  sufficient. 

United  States. —  Blodgett  v.  Lanyon  Zinc. 
Co.,  120  Fed.  893,  58  C.  C.  A.  79  (under 
the  Kansas  statute  above  referred  to)  ;  God- 
dard  v.  Crefield  Mills,  75  Fed.  818,  21  C.  C.  A. 
530  [affirming  69  Fed.  141]  (under  the  New 
York  statute  above  referred  to,  and  holding 
that  procuring  the  certificate  after  the  mak- 
ing of  a  contract  and  before  suit  thereon  is 
sufficient)  ;  Simplex  Dairy  Co.  v.  Cole,  86 
Fed.  739  (to  same  effect  under  the  New  York 
statute)  ;  Sullivan  v.  Beck,  79  Fed.  200  (un- 
der the  Indiana  statute  above  referred  to ) . 
See  also  under  the  Tennessee  statute  Eastern 
Bldg.,  etc.,  Assoc,  v.  Bedford,  88  Fed.  7; 
Csesar  v.  Cappell,  83  Fed.  403. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2542. 

[IV.  B.  5,  a] 
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aud  judgment  upon  it  in  favor  of  defendant  would  operate  merely  to  abate  the 
8uit.^* 

b.  Statutes  Barring  Remedy  of  Corporation.  Other  statutes  imposmg  con- 
ditions to  be  complied  with  by  foreign  corporations  before  doing  business  in  the 
state,  and  in  terms  prohibiting  the  maintenance  of  actions  by  corporations  which 
have  not  complied  with  the  conditions,  do  not  merely  suspend  the  remedy  of  the 
corporation  until  such  compliance,  but  bar  any  action  by  a  foreign  corporation 
upon  a  contract  made  by  it  in  the  state  before  it  has  complied  with  the  statute, 
80  that  compliance  therewith  after  making  the  contract  will  not  enable  it  to  sue 
thereon.  1'  It  has  been  held  that  such  a  statutory  requirement  or  restriction,  pro- 
viding that  no  corporation  can  maintain  an  action  in  any  court  of  the  state  upon 
any  demand,  whether  arising  out  of  contract  or  tort,  unless  at  the  time  when  the 
contract  was  made  or  the  tort  committed  it  had  filed  its  articles  of  incorporation 
as  provided  by  another  clause  of  the  statute,  creates  a  condition  precedent  to  the 
right  of  the  foreign  corporation  to  maintain  any  action  in  the  state_  growing  out 
of  its  transaction  of  business  within  the  state,  the  performance  of  which  condition 
must  be  averred  and  proved  by  the  foreign  corporation  in  order  to  maintain  a 
standing  in  court." 

c.  Effect  Upon  Executory  Contracts  Entered  Into  and  Partly  Performed 
Prior  to  Enactment.     After  the  enactment  of  such  a  restrictive  statute  providing 


14.  Walter  A.  Wood  Mowing,  etc.,  Mach. 
Co.  V.  Caldwell,  54  Ind.  270,  23  Am.  Rep.  641 ; 
and  other  cases  in  the  preceding  note. 

Pleading  see  infra,  V,  A,  3. 

Foreclosure  of  mortgage. —  Under  a  doctrine 
prevailing  in  Indiana,  whereby  the  failure 
of  the  foreign  corporation  to  comply  with 
the  domestic  statute  merely  operates  to  sus- 
pend its  remedy  until  such  compliance,  a 
plea  in  abatement  is  properly  sustained  to 
an  action  to  foreclose  a  mortgage  taken  by 
the  corporation  without  such  compliance. 
People's  Bldg.,  etc.,  Assoc,  v.  Markley,  27  Ind. 
App.  128  60  N.  E.  1013 ;  and  other  cases  cited 
supra,  note  13. 

15.  Illinois. —  Under  a  statute  requiring 
foreign  corporations  to  comply  with  certain 
conditions  before  doing  business  in  the  state, 
and  providing  that  no  corporation  which 
shall  fail  to  comply  therewith  shall  main-^ 
tain  any  suit  or  action,  legal  or  equitable, 
in  any  of  the  courts  of  the  state  upon  any 
demand,  whether  arising  out  of  contract  or 
tort.  J.  Walter  Thompson  Co.  v.  Whitehed, 
185  111.  454,  56  N.  E.  1106,  76  Am.  St.  Rep. 
51  [affirming  86  111.  App.  76] ;  Union  Cloak, 
etc.,  Co.  V.  Carpenter,  102  111.  App.  339. 

Mi/nnesota. —  Under  a  statute  like  that  of 
Illinois  referred  to  above.  Sherman  Nursery 
Co.  1/.  Aughenbaugh,  93  Minn.  201,  100  N.  W. 
1101;  G.  Heileman  Brewing  Co.  v.  Peimeisl, 
85  Minn.  121,  88  N.  W.  441. 

ffew  York. —  Under  a  statute  (Laws 
(1892),  c.  687,  §  15,  as  amended  by  Laws 
(1901),  c.  538,  p.  1327)  providing  that  no 
foreign  corporation  shall  maintain  any  ac- 
tion on  any  contract  made  in  the  state  unless, 
before  making  the  same,  it  shall  have  pro- 
cured a  certificate  from  the  secretary  of 
state.  Welsbaeh  Co.  v.  Norwich  Gas,  etc., 
Co.,  96  N.  Y.  App.  Div.  52,  89  N.  Y.  Suppl. 
284  (procuring  certificate  after  making  con- 
tract and  before  commencement  of  suit  not 
sufiicient)  ;    South   Amboy   Terra   Cotta   Co. 

[IV,  B,  5.  a] 


V.  Poerschke,  45  Misc.  358,  90  N.  Y.  Suppl. 
333.  Compare  Dunbarton  Flax  Spinning  Co. 
t.  Greenwich,  etc.,  R.  Co.,  87  N.  Y.  App.  Div. 
21,  83  N.  Y.  Suppl.  1054.  As  to  the  contrary 
rule  under  the  Act  of  1892  see  supra,  IV,  B, 
5,  a,  note  13.  So  under  the  act  of  1896 
(Laws  (1896),  c.  908,  §  181),  which  super- 
seded Laws  (1895),  c.  240  (J.  R.  Alsing  Co. 
V.  New  England  Quartz,  etc.,  Co.,  66  N.  Y. 
App.  Div.  473,  73  N.  Y.  Suppl.  347  [affirmed 
in  174  N.  Y.  536,  66  N.  E.  1110] ),  and  which 
provide  that  no  action  shall  be  maintained 
or  recovery  had  in  any  courts  of  the  state 
by  a  foreign  corporation  without  procuring 
a  receipt  for  the  license  imposed  by  the  act 
within  thirteen  months  after  beginning  busi- 
ness in  the  state  (see  Kinney  v.  Reid  Ice 
Cream  Co.,  57  N.  Y.  App.  Div.  206,  68  N.  Y. 
Suppl.  325;  Stern  v.  Childs,  26  Misc.  419,  56 
N.  Y.  Suppl.  192,  not  enough  to  show  that 
corporation  was  doing  business  merely  at 
time  of  trial ) . 

Rhode  Island. —  See  MacLeod  v.  G.  P.  Put- 
nam's Sons,  24  R.  I.  500,  53  Atl.  867,  under 
statute  prohibiting  any  foreign  corporation 
from  carrying  on  business  within  the  state 
or  enforcing  any  contract  made  in  the  state, 
unless  it  shall  have  complied  with  the  stat- 
ute; but  holding  that  the  statute  does  not 
apply  to  contracts  made  before  its  enactment. 

Texas. —  Under  a,  statute  imposing  condi- 
tions and  providing  that  no  such  corporation 
can  maintain  any  suit  or  action,  either  legal 
or  equitable,  in  any  of  the  courts  of  the  state 
upon  any  demand,  whether  arising  out  of  con- 
tract or  tort,  "  unless  at  the  time  such  con- 
tract was  made  or  tort  committed  "  the  cor- 
poration had  complied  with  the  statute. 
Taber  v.  Interstate  Bldg.,  etc.,  Assoc,  91  Tex. 
92,  40  S.  W.  954;  Western  Paper  Bag  Co.  v. 
Johnson,  (Civ.  App.  1896)   38  S.  W.  364. 

16.  Taber  v.  Interstate  Bldg.,  etc.,  Assoc, 
91  Tex.  92,  40  S.  W.  954.  See  also  on  this 
question  of  pleading,  infra,  V,  A,  3. 
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that  any  contract  made  by  a  foreign  corporation  affecting  its  personal  liability  or 
relating  to  property  in  the  state  before  its  compliance  with  the  statute  should  be 
wholly  void  on  its  behalf,  but  enforceable  against  it,  but  before  it  went  into  effect 
by  its  terms,  a  foreign  corporation  entered  into  an  executory  contract  to  be  per- 
formed within  the  state  enacting  the  statute.  It  was  held  that  the  statute,  on 
taking  effect,  became  applicable  to  everything  done  or  to  be  done  under  the  con- 
tract hj  the  corporation  thereafter  ;  consequently  that  the  other  contracting  party 
might  refuse  to  continue  further  operations  under  the  contract,  and  might  defend 
an  action  by  the  corporation  for  its  breach  of  the  contract,  on  the  ground  of  the 
corporation  not  having  complied  with  the  statute." 

d.  Action  by  Corporation  Upon  Contract  Assigned  to  It.  It  has  been  held 
that  a  statute  prohibiting  actions  on  contracts  made  by  foreign  corporations  until 
they  shall  have  procured  from  the  secretary  of  state  a  certificate  authorizing  them 
to  do  business  within  the  state  does  not  disable  a,  foreign  corporation  from  main- 
taining an  action  on  a  contract  made  between  other  parties  and  assigned  to  it.'^ 

e.  Actions  Upon  Contracts  Made  Without  the  State.  The  fact  that  a  foreign 
corporation  doing  business  in  a  state  without  obtaining  the  certificate  required  by 
a  statute  of  such  state,  which  statute  prohibits  the  maintenance  of  an  action  on  a 
contract  made  within  the  state  by  such  corporation,  will  not  prevent  it  from 
maintaining  an  action  on  a  contract  made  without  the  state.^' 

6.  Actions  in  Federal  Courts.  When  a  foreign  corporation  brings  an  action 
in  a  federal  court  on  a  contract  entered  into  in  the  state,  and  the  contract  is  illegal 
and  void  under  the  construction  placed  upon  the  state  statate  by  the  highest  court 
of  the  state,  such  construction  will  be  followed  by  the  federal  court,  and  the  action 
cannot  be  maintained.^  Where,  however,  the  contract  is  not  void,  but  the  stat- 
ute merely  prohibits  the  foreign  corporation  from  maintaining  an  action  thereon 
in  any  court  of  the  state,  it  has  been  held  that  the  corporation  may  nevertheless 
maintain  an  action  in  the  federal  courts,  since  a  federal  court  will  not  refuse  to 
enforce  a  valid  contract,  harmless  in  itself,  which  is  non-enforceable  in  the  state 
courts  merely  on  account  of  non-compliance  with  the  state  administrative 
regulations.^* 

C.  Rig-ht  of  Domestic  Party  to  Enforce  Contracts  Against  Corporation 
—  1.  In  General.  It  is  almost  universally  held  that  where  a  foreign  corpora- 
tion comes  into  a  state  and  enters  into  a  contract  with  a  domestic  citizen  without 
having  complied  with  the  laws  of  the  state  imposing  conditions  precedent  to  its 
right  to  do  business  therein,  it  cannot  set  up  its  non-compliance  with  the  law  to 
defeat  an  action  against  it  on  the  contract,  even  though  it  could  not  enforce  the 
contract  itself,  and  although  the  statute  imposes  a  penalty  upon  it  for  doing  busi- 
ness in  violation  of  the  prohibition.''     The  object  of  the  statutes  is  to  protect 

Action  for  torts  see  infra,  IV,  E.  the   construction   of  a  state   statute   by  the 

17.  Diamond  Glue  Co.  v.  U.  S.  Glue  Co.,  courts  of  a  state,  they  are  not  required  to 
103  Fed.  838.     See  supra,  III,  J,  2.  adopt   a   construction  based  on   implications 

18.  O'Reilly,  etc.,  Co.  v.  Greene,  18  Misc.  from  the  language  of  a  judicial  opinion,  nor 
(N.  Y. )  423,  41  N.  Y.  Suppl.  1056  [.affirming  bound  by  the  construction  of  a,  state  statute 
17  Misc.  302,  40  N.  Y.  Suppl.  360],  where  by  the  courts  of  the  state  as  applied  to  con- 
the  contract  was  made  outside  the  state.  tracts  entered  into  before  such  construction 

19.  Havens  v.  Diamond,  93  111.  App.  557;  was  adopted. 

Thomas  v.  Remington  Paper  Co.,  67  Kan.  599,  21.  Blodgett  v.  Lanyan  Zinc  Co.,  120  Fed. 

73  Pae.  909;   MacMillan  Co.  v.  Stewart,  69  893,  58  C.  C.  A.  79;  Eastern  Bldg.,  etc.,  As- 

N.   J.   L.   212,   54   Atl.   240    [affirmed   in   69  soc.  v.  Bedford,  88  Fed.  7;  Caesar  v.  Cappell, 

N.  J.  L.  676,  56  Atl.  1132] ;  M.  B.  Faxon  Co.  83  Fed.  403;   Sullivan  v.  Beck,  79  Fed.  200. 

r.  Lovett  Co.,  60  N.  J.  L.  128,  36  Atl.  692 ;  And  see  Couets,  16  Cyc.  633. 

American   Broom,   etc.,   Co.   v.  Addickes,    19  82.  Alabama. —  Brooklyn    L.    Ins.    Co.    v. 

Misc.   (N.  Y.)   36,  42  N.  Y.  Suppl.  871.     See  Bledsoe,  52  Ala.  538. 

also  supra,  III,  H.  Arkansas. —  Minneapolis  F.  &  M.  Ins.  Co. 

In  Canada  see  Union  India-Rubber  Co.  v.  v.  Norman,  (1905)  85  S.  W.  229. 

Hibbard,  6  U.  C.  C.  P.  77.  Illinois. —  Watertown  F.  Ins.  Co.  v.  Rust, 

20.  Offisar  v.  Cappell,  83  Fed.  403,  holding,  141  111.  85,  30  N.  E.  772  [affirming  40  111. 
however,    that    while    federal    courts    follow  App.  119]. 
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domestic  citizens  doing  business  with  such  corporations,  and  they  are  not  to  be 
construed,  in  the  absence  of  clear  provision  to  such  effect,  as  rendering  contracts 
void  as  against  such  citizens.^  To  so  construe  them  would  render  them  instru- 
ments of  fraud  and  oppression  to  those  for  whose  protection  thej  are  intended.^ 
It  is  not  intended  to  devolve  upon  persons  dealing  with  such  corporations  the 
duty  and  risk  of  ascertaining  whether  the  statute  has  been  complied  with.^ 

2.  Estoppel  of  Corporation  to  Set  Up  Its  Violation  of  the  Law.  Otherwise 
stated,  the  doctrine,  as  laid  down  in  many  of  the  cases,  is  that  if  the  state  does 
not  intervene  and  if  the  party  for  whose  protection  the  statute  was  enacted  does 
not  rescind  it,  the  corporation  is  estopped  thus  to  set  up  its  own  violation  of  the 
law  in  avoidance  of  its  eontracts.'^^ 

3.  Insurance  Contracts.  In  accordance  with  this  doctrine,  it  has  repeatedly 
been  held  that  where  a  foreign  insurance  company  enters  the  domestic  jurisdic- 
tion, and  there  does  business  by  writing  policies  upon  the  property  or  lives  of 
domestic  citizens  in  violation  of  a  restrictive  statute,  it  will  not  be  allowed  to 
defend  on  this  ground,  when  an  action  is  brought  against  it  to  recover  the  amount 
assured  in  the  policy." 


Indiana. —  Barricklow  v.  Stewart,  31  Ind. 
App.  446,  68  N.  E.  316. 

Iowa. —  Pennypacker  ».  Capital  Ins.  Co., 
80  Iowa  56,  45  N.  W.  408,  20  Am.  St.  Eep. 
395,  8  L.  R.  A'.  236. 

Tiew  York. —  Marshall  v.  Reading  F.  Ins. 
Co.,  78  Hun  83,  29  N.  Y.  Suppl.  334. 

North  Carolina. —  Fisher  v.  Traders'  Mut. 
L.  Ins.  Co.,  136  N.  C.  217,  48  S.  E.  667. 

Ohio. —  Union  Mut.,  etc.,  L.  Ins.  Co.  v.  Mc- 
Millen,  24  Ohio  St.  67. 

Penmsylvania. —  Watertown  F.  Ins.  Co.  v. 
Simons,  96  Pa.  St.  520. 

United  States. —  Diamond  Plate  Glass  Co. 
V.  Minneapolis  Mut.  F.  Ins.  Co.,  55  Fed.  27; 
Ehrman  v.  Teutonic  Ins.  Co.,  1  Fed.  471,  1 
McCrary  123 ;  The  Manistee,  16  Fed.  Cas.  No. 
9,027,  5  Biss.  381. 

Contra,  under  the  Massachusetts  insurance 
act  of  1887.  Abraham  v.  Mutual  Reserve 
Fund  Life  Assoc,  183  Mass.  116,  66  N.  E. 
605;  Claflin  v.  U.  S.  Credit  System  Co.,  165 
Mass.  501,  43  N.  E.  293,  52  Am.  St.  Rep. 
528. 

23.  Pennypacker  v.  Capital  Ins.  Co.,  80 
Iowa  56,  45  N.  W.  408,  20  Am.  St.  Rep.  395, 
S  L.  R.  A.  236;  The  Manistee,  16  Fed.  Cas. 
No.  9,027,  5  Biss.  382;  and  other  cases  in 
the  preceding  note. 

24.  Marshall  v.  Reading  F.  Ins.  Co.,  78  Hun 
(N.  Y.)  83,  29  N.  Y.  Suppl.  334;  Union  Mut. 
L.  Ins.  Co.  V.  McMillen,  24  Ohio  St.  67. 

25.  Union  Mut.  Ins.  Co.  v.  McMillen,  24 
Ohio  St.  67;  Swan  v.  Watertown  F.  Ins.  Co., 
96  Pa.  St.  37.  See  also  Lasher  v.  Stimson, 
145  Pa.  St.  30,  23  Atl.  552. 

26.  Alabama. —  Brooklyn  L.  Ins.  Co.  v. 
Bledsoe,  52  Ala.  538. 

Arkansas. —  Minneapolis  F.  &  M.  Ins.  Co. 
V.  Norman,  ( 1905 )  85  S.  W.  229. 

Illinois. —  Watertown  F.  Ins.  Co.  v.  Rust, 
141  111.  85,  30  N.  E.  772  [affirming  40  111. 
App.  119]. 

Iowa. —  Sparks  v.  National  Masonic  Ace. 
Assoc,  100  Iowa  458,  69  N.  W.  678. 

Kansas. —  Germania  F.  Ins.  Co.  v.  Curran, 
8  Kan.  9. 
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Michigan. —  Clay  F.  &  M.  Ins.  Co.  v.  Huron 
Salt,  etc.,  Mfg.  Co.,  31  Mich.  346. 

Minnesota. — Ganser  v.  Fireman's  Fund  Ins. 
Co.,  34  Minn.  372,  25  N.  W.  943. 

Mississippi. —  Williams  v.  Bank  of  Com- 
merce, 71  Miss.  858,  16  So.  238,  42  Am.  St. 
Rep.  503. 

Nevada. —  Evans  v.  Lee,  11  Nev.  194. 

New  York. —  Marshall  v.  Reading  F.  Ins. 
Co.,  78  Hun  83,  29  N.  Y.  Suppl.  334.  And 
see  Franzen  v.  Ziinmer,  90  Hun  103,  35  N.  Y. 
Suppl.  612. 

Pennsylvania. —  Hoge  v.  Dwelling-House 
Ins.  Co.,  138  Pa.  St.  66,  20  Atl.  939;  Water- 
town  F.  Ins.  Co.  V.  Simons,  96  Pa.  St.  520; 
Swan  V.  Watertown  F.  Ins.  Co.,  96  Pa.  St. 
37. 

United  States. —  Diamond  Plate  Glass  Co. 
V.  Minneapolis  Mut.  F.  Ins.  Co.,  55  Fed.  27; 
Berry  v.  Knights  Templars',  etc.  Life  In- 
demnity Co.,  46  Fed.  439;  Ehrman  v.  Teuto- 
nia  Ins.  Co.,  1  Fed.  471,  1  McCrary  123. 
And  see  Sparks  v.  National  Masonic  Ace. 
Assoc,  73  Fed.  277. 

27.  Alabama. —  Brooklyn  L.  Ins.  Co.  v. 
Bledsoe,  52  Ala.  538. 

Illinois. —  Watertown  F.  Ins.  Co.  v.  Rust, 
141  111.  85,  30  N.  E.  772  [affirming  40  111. 
App.  119]. 

Indiana. —  Behler  v.  German  Mut.  F.  Ins. 
Co.,  68  Ind.  347;  New  England  F.  &  M.  Ins. 
Co.  V.  Robinson,  25  Ind.  536.  The  case  of 
Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind. 
520,  was  to  the  contrary,  but  it  has  been 
overruled.  See  Walter  A.  Wood  Mowing, 
etc.,  Mach.  Co.  ■;;.  Caldwell,  64  Ind.  270,  23 
Am.  Rep.  641. 

Iowa. —  Pennypacker  v.  Capital  Ins.  Co., 
80  Iowa  56,  45  N.  W.  408,  20  Am.  St.  Rep. 
395,  8  L.  R.  A.  236.  And  see  Sparks  v. 
National  Masonic  Ace.  Assoc,  100  Iowa  458, 
69  N.  W.  678. 

Kansas. —  Germania  F.  Ins.  Co.  v.  Curran, 
8  Kan.  9. 

Massachusetts. —  Hartford  Live  Stock  Ins. 
Co.  V.  Matthews,  102  Mass.  221.  Contra, 
under  the  insurance  act  of  1887.     Abraham 
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4.  Loans  and  Mortgages.  The  rule  has  also  been  applied  to  foreign  corpora- 
tions borrowing  money  and  giving  mortgages  to  secure  the  same.  Although  a 
note  or  bond  and  mortgage  or  trust  deed  given  by  a  foreign  corporation  to  secure 
a  loan  may  have  been  in  violation  of  a  statute  requiring  such  corporations  to 
comply  vs^ith  certain  conditions  precedent  to  entitle  them  to  do  business  in  the 
fitate,  it  cannot  repudiate  the  contract  without  restoring  the  consideration ;  and 
therefore  it  cannot  set  up  its  violation  of  the  law  to  defeat  an  action  by  the 
mortgagee  to  recover  the  money  and  foreclose  the  mortgage  or  trust  deed.^ 

5.  Liability  on  Bond  Given  by  Foreign  Corporation.  If  a  foreign  corporation 
enters  a  state  and  gives  a  bond  with  sureties,  without  complying  with  the  statutes 
relating  to  foreign  corporations,  both  the  corporation  and  the  sureties  are 
estopped  to  set  up  the  non-compliance  with  the  law  to  escape  liability  on  the 
bond.^'  The  same  principle  applies  where  a  foreign  surety  company,  without 
complying  with  the  local  statutes,  becomes  surety  on  a  judicial  or  other  bond.'" 

6.  Non-Compliance  With  Statute  Does  Not  Defeat  Jurisdiction.  The  fact  that 
a  foreign  corporation  has  not  obtained  a  permit  to  do  business,  required  by  the 
Texas  statute,  does  not  affect  the  jurisdictioii  of  the  courts  to  entertain  a  suit 
against  it,  although  it  might  prevent  it  from  maintaining  a  suit.'' 

D.  Executed  Contracts  Unaffected  by  Statutes,  The  doctrine  that  a 
.  contract  entered  into  by  a  foreign  corporation  without  having  complied  with  the 
statute  prescribing  conditions  precedent  to  its  right  to  do  business  in  a  state  is 
void  or  voidable,  and  cannot  be  enforced  by  the  corporation,  does  not  affect  the 
rights  of  either  party  under  a  contract  which  has  been  fully  executed  or  prevent  the 
corporation  from  maintaining  or  defending  actions  to  protect  such  rights.''  This 
is  true,  for  example,  of  property  rights  under  mortgages  to  foreign  corporations 
which  have  been  foreclosed.''    The  rule  has  also  been  applied  to  a  note  given 


V.  Mutual  Reserve  Fund  Life  Assoc,  183  Mass. 
116,  66  N.  E.  605;  Claflin  v.  U.  S.  Credit  Sys- 
tem Co.,  165  Mass.  501,  43  N.  E.  293,  52  Am. 
St.  Kep.  528. 

Michigan. —  Clay  F.  &  M.  Ins.  Go.  v.  Huron 
Salt,  etc.,  Mfg.  Co.,  31  Mich.  346. 

Minnesota.— Gansei  v.  Fireman's  Fund  Ins. 
Co.,  34  Minn.  372,  25  N.  W.  943. 

New  York. —  Marshall  v.  Reading  F.  Ins. 
Co.,  78  Hun  83,  29  N.  Y.  Suppl.  334. 

North  Carolina. —  Fisher  v.  Traders'  Mut. 
L.  Ins.  Co.,  136  N.  C.  217,  48  S.  E.  667. 

Ohio. —  Union  Mut.  L.  Ins.  Co.  v.  McMil- 
len,  24  Ohio  St.  67. 

Pennsylvania. —  Hoge  v.  Dwelling- House 
Ins.  Co.,  138  Pa.  St.  66,  20  Atl.  939;  Water- 
town  F.  Ins.  Co.  v.  Simons,  96  Pa.  St.  520; 
Swan  V.  Watertown  F.  Ins.  Co.,  96  Pa.  St.  37. 

United  States. —  Diamond  Plate  Glass  Co. 
r.  Minneapolis  Mut.  F.  Ins.  Co.,  55  Fed.  27; 
Ehrman  v.  Teutonia  Ins.  Co.,  1  Fed.  471,  1 
McCrary  123;  The  Manistee,  16  Fed.  Cas. 
No.  9,027,  5  Biss.  381. 

28.  Williams  v.  Bank  of  Commerce,  71 
Miss.  858,  16  So.  238,  42  Am.  St.  Rep.  503. 

29.  Minneapolis  F.  &  M.  Ins.  Co.  v.  Nor- 
man, (Ark.  1905)  85  S.  W.  229,  foreign  in- 
surance company  and  sureties  on  its  bond  es- 
topped to  set  up  its  non-compliance  with  the 
law  in  action  on  policy. 

30.  Barrieklow  v.  Stewart,  31  Ind.  App. 
446,  68  N.  E.  316,  failure  of  foreign  surety 
company  to  comply  with  statute  does  not  in- 
validate an  executor's  bond  on  which  it  is 
surety,  or  affect  its  liability  thereon. 

31.  Home  Forum  Ben.  Order  v.  Jones,  20 


Tex.  Civ.  App.  68,  48  S.  W.  219.     See  also 
infra,  V,  B,  4. 

32.  Mobile  Electric  Lighting  Co.  v.  Rust, 
117  Ala.  680,  23  So.  751;  Diefenbach  v. 
Vaughan,  116  Ala.  150,  23  So.  88;  Russell 
V.  Jones,  101  Ala.  261,  13  So.  145;  Sherwood 
V.  Alvis,  83  Ala.  115,  3  So.  307,  3  Am.  St. 
Rep.  695.  And  see  Long  v.  Georgia  Pae.  R. 
Co.,  91  Ala.  519,  8  So.  706,  24  Am.  St.  Rep. 
931. 

33.  Sherwood  v.  Alvis,  83  Ala.  115,  3  So. 
307,  3  Am.  St.  Rep.  695.  Thus  where  a  for- 
eign corporation  has  made  a  loan  on  note  or 
bond  and  mortgage  or  deed  of  trust,  or  taken 
the  same  to  secure  a  debt,  without  having 
complied  with  the  restrictive  statute,  so  that 
it  could  not  enforce  the  mortgage  or  deed  of 
trust  by  suit  if  the  defense  were  made  by  the 
other  party,  yet,  if  the  mortgage  has  been 
foreclosed  by  suit,  without  such  defense  be- 
ing interposed,  or  by  a  sale  under  a  power 
therein,  and  the  land  purchased  by  the  cor- 
poration or  another,  the  mortgagee  or  his 
grantee  cannot  sue  to  cancel  the  mortgage  or 
recover  the  land,  or  defend  a  suit  by  the 
corporation  or  other  purchaser  to  recover 
the  same,  on  the  ground  that  the  transaction 
was  void  or  voidable  by  reason  of  the  cor- 
poration's failure  to  comply  with  the  stat- 
ute. Mobile  Electric  Lighting  Co.  v.  Rust, 
117  Ala.  680,  23  So.  751;  Kindred  v.  New 
England  Mortg.  Security  Co.,  116  Ala.  192, 
23  So.  56;  Diefenbach  v.  Vaughan,  116  Ala. 
150,  23  So.  88;  Shahan  v.  Tethero,  114  Ala. 
404,  21  So.  951 ;  Gamble  v.  Caldwell,  98  Ala. 
577,  12  So.  424;  Craddock  v.  American  Free- 
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for  money  advanced  to  pay  an  insurance  premium  to  a  foreign  insurance 
company.^ 

E.  Effect  With  Respect  to  Actions  For  Tort.  Unless  the  statute  says 
so  in  express  terms,  as  some  of  the  statutes  do,  the  non-compliance  by  a 
foreign  corporation  with  the  terms  and  conditions  upon  which  the  domestic  law 
allows  it  to  enter  the  state  and  do  business,  will  not  preclude  it,  or  any  one- 
claiming  through  it,  from  maintaining  an  action  which  is  purely  ex  delicto^ 
And  a  statute  imposing  conditions  precedent  to  the  right  of  a  foreign  corporation 


hold  Land  Mortg.  Co.,  88  Ala.  281,  7  So.  196; 
Sherwood  v.  Alvis,  83  Ala.  115,  3  So.  307,  3 
Am.  St.  Rep.  695. 

Chattel  mortgage. —  So  in  the  case  of  a 
chattel  mortgage  to  a  foreign  corporation, 
after  the  mortgage  has  been  foreclosed  by  a 
sale,  under  the  power  contained  in  the  mort- 
gage, the  purchaser's  title  is  good,  and  will 
be  protected  notwithstanding  the  corporation 
had  not  complied  with  the  statute.  Mobile 
Electric  Lighting  Co.  v.  Rust,  117  Ala.  680, 
23  So.  751. 

Decree  of  foreclosure,  without  sale,  res  ad- 
judicata. —  And  even  though  there  has  been 
no  sale  under  a  decree  of  foreclosure,  the  ob- 
jection cannot  be  raised  for  the  first  time 
after  the  decree,  for  the  validity  of  the  mort- 
gage and  the  right  to  foreclose  the  same  is 
then  res  adjudicata  as  between  the  parties 
and  all  in  privity  with  them.  Black  v.  Cald- 
well, 83  Fed.  880;  Semple  v.  British  Colum- 
bia Bank,  21  Fed.  Cas.  No.  12,659,  5  Sawy.  88. 

Purchase  by  corporation. — The  fact  that  the 
corporation  mortgagee  itself  becomes  the  pur- 
chaser does  not  change  the  rule,  except  that 
where  the  sale  is  under  a  power  in  the  mort- 
gage, and  the  mortgagee  becomes  the  pur- 
chaser at  his  own  sale,  not  being  authorized 
by  the  terms  of  the  mortgage,  the  mortgagor 
has  a  right  of  election,  to  be  exercised  T^ithin 
a  reasonable  time,  either  to  ratify  or  to  dis- 
afiftrm  the  sale.  Diefenbaeh  v.  Vaughan,  116 
Ala.  150,  23  So.  88;  American  Freehold  Land 
Mortg.  Co.  V.  Sewell,  92  Ala.  163,  9  So.  143, 
13  L.  R.  A.  299;  McCall  v.  Mash,  89  Ala. 
487,  7  So.  770,  18  Am.  St.  Rep.  145;  Crad- 
doek  V.  American  Freehold  Land  Mortg.  Co., 
88  Ala.  281,  7  So.  196. 

34.  In  Russell  v.  Jones,  101  Ala.  261,  13 
So.  145,  applying  this  principle  as  to  executed 
contracts,  it  was  held  that  in  an  action  on 
notes  given  by  defendant  to  plaintifif,  who 
was  the  agent  of  a  foreign  insurance  com- 
pany, for  money  which  plaintiff  had  advanced 
for  defendant  for  the  payment  of  his  pre- 
miums to  the  insurance  company,  it  was  no 
defense  that  the  company  had  not  complied 
with  the  statutory  provisions  relative  to  the 
doing  of  business  in  the  state  by  foreign  cor- 
porations. 

35.  Alabama. — Boulden  v.  Estey  Organ  Co., 
92  Ala.  182,  9  So.  283,  detinue. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Phila- 
delphia Fire  Assoc,  60  Ark.  325,  30  S.  W. 
350,  28  L.  R.  A.  83  {action  may  be  main- 
tained by  an  insurance  company  subrogated 
to  the  rights  of  a  foreign  corporation  for 
negligently  setting  fire  to  its  property  within 
the  state)  ;   St.  Louis,  etc.,  R.  Co.  v.  Phila- 
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delphia  Fire  Assoc,  55  Ark.  163,  18  S.  W.  43 
( to  the  same  effect ) . 

Colorado. —  Utley  v.  Clark-Gardner  Lode 
Min.  Co.,  4  Colo.  369,  trespass. 

Indiana. —  Smith  v.  Little,  67  Ind.  549,  re- 
plevin. 

New  Mexico. — Probst  v.  Domestic  Missions, 
3  N.  M.  237,  5  Pac.  702,  ejectment  or  trespass. 

New  York. —  American  Typefounders  Co.  v, 
Conner,  6  Misc.  391,  26  N.  Y.  Suppl.  742, 
holding  that  a  foreign  corporation  could 
maintain  an  action  of  replevin  without  com- 
plying with  a  statute  which  merely  provided 
that  corporations  not  complying  therewith 
could  not  sue  "  on  any  contract  made  by  it " 
in  the  state. 

North  Dakota. —  National  Cash  Register 
Co.  V.  Wilson,  9  N.  D.  112,  81  N.  W.  285. 

PermsylvoMia. —  Julius  King  Optical  Co.  V. 
Royal  Ins.  Co.,  24  Pa.  Super.  Ct.  527,  may 
sue  to  recover  personal  property. 

Tennessee. —  Louisville  Property  Co.  v. 
Nashville,  (Sup.  1905)  84  S.  W.  810,  re- 
covery of  damages  from  change  of  grade  of 
street. 

United  States. —  Delaware,  etc.,  Tel.,  etc., 
Co.  V.  Pennsauken  Tp.,  116  Fed.  910,  New 
Jersey. 

Contra  under  particular  statutes. —  Cen- 
tral Mfg.  Co.  V.  Briggs,  106  111.  App.  417; 
Union  Cloak,  etc.,  Co.  v.  Carpenter,  102  111. 
App.  339 ;  Vickers  v.  Buck's  Stove,  etc.,  Co., 
(Kan.  Sup.  1905)  79  Pac.  160;  Parmele  Co.  v. 
Haas,  67  N.  Y.  App.  Div.  457,  73  N.  Y.  Suppl 
986  [reversed  on  a  question  of  pleading  in  171 
N.  Y.  579,  64  N.  E.  440]  (holding  that  a  for- 
eign corporation  could  not  maintain  an  action 
for  conversion,  and  obtain  an  order  of  arrest, 
without  having  complied  with  a  statute  which 
provided  that  "  no  action  should  be  main- 
tained or  recovery  had  "  in  any  of  the  courts 
of  the  state  without  having  complied  there- 
with) ;  Texas,  etc.,  R.  Co.,  v.  Davis,  (Tex. 
Civ.  App.  1899)  54  S.  W.  381  [reversed  on 
other  grounds  in  93  Tex.  378,  55  S.  W.  562] 
(where  the  statute  expressly  provided  that  a 
foreign  corporation  not  having  complied 
therewith  could  not  maintain  "  any  suit  or 
action,  .  .  .  upon  any  demand,  whether  aris- 
ing out  of  contract  or  tort " )  ;  Keating  Im- 
plement, etc.,  Co.  V.  Favorite  Carriage  Co.,  12 
Tex.  Civ.  App.  666,  35  S.  W.  417  (statute 
does  not  apply,  however,  to  foreign  corpora- 
tion while  engaged  in  interstate  commerce ) . 
But  see  Mansur,  etc,  Implement  Co.  v.  Beer, 
19  Tex.  Civ.  App.  311,  45  S.  W.  972,  holding 
that  the  statute  above  referred  to  did  not  pre- 
vent a  foreign  corporation  from  maintaining 
an  action  for  property  owned   by   it  in  the 
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to  do  business  in  the  state  and  prohibiting  a  corporation  which  has  not  complied 
therewith  from  maintaining  an  action  on  any  contract  made  in  the  state,  has  no 
application  to  an  action  against  such  a  corporation  for  tort.^' 

F.  Effect  With  Respect  to  Assignees  or  Transferees  of  Corporation  — 
l.lN  General.  It  has  been  held  that  where  a  foreign  corporation  cannot  main- 
tain an  action  to  enforce  a  non-negotiable  chose  in  action,  because  of  its  failure 
to  comply  with  the  local  statutes  in  relation  to  foreign  corporations,  one  to  whom 
it  assigns  the  same  cannot  maintain  an  action,  "  as  the  assignee  of  a  chose  in 
action  stands  exactly  in  the  shoes  of  his  assignor."  ^  But  this  rule  ddes  not  apply 
where  a  person  himself  enters  into  contracts  in  pursuance  of  rights  acquired  by 
contract  between  him  and  a  foreign  corporation.'^ 

2.  Negotiable  Instruments.  A  different  rule  has  been  applied  to  negotiable 
instruments.  As  in  case  of  other  ultra  vires  contracts,^'  the  promissory  notes  or 
other  written  obligations  given  by  foreign  corporations  wliich  have  not  complied 
with  the  conditions  of  the  local  law  are^  in  most  jurisdictions,  if  negotiable,  good 
in  the  hands  of  honafide  holders  for  value.^  The  rule  does  not  apply,  however, 
in  those  jurisdictions  in  which  contracts  made  by  foreign  corporations  which  have 
not  complied  with  the  laws  are  void  or  unenforceable  by  them,  unless  the  holder 
of  the  instrument  occupies  the  position  of  a  honafide  holder  for  value.^^ 

G.  Effect  With  Respect  to  Ag-ents  and  Their  Sureties'*^  —  l.  Actions  by 
Corporation  —  a.  On  Bond  of  Agent.  Some  of  the  cases  hold  that  where  a 
foreign  corporation  enters  a  state  by  means  of  its  agent  and  does  business  there, 


state,  where  there  was  nothing  to  indicate 
that  the  subject-matter  grew  out  of  the  busi- 
ness in  which  it  was  engaged.  See  also  the 
statutes  referred  to  supra,  IV,  B,  5,  b,  text 
and  note  15. 

A  judgment  for  tort  is  not  a  "  contract " 
within  the  meaning  of  a  statute  providing 
that  a  foreign  corporation  shall  not  enforce 
any  contract  made  in  the  state  unless  it 
shall  have  complied  with  the  eonditibns  pre- 
scribed by  the  statute.  MacLeod  v.  Putnam', 
24  E..  I.  500,  53  Atl.  867. 

Maintenance  of  suits  not  "  doing  business  " 
in  the  state  see  supra,  III,  I,  text  and  note  13. 

36.  BischofiF  v.  Automobile  Touring  Co.,  97 
N.  Y.  App.  Div.  17,  89  N.  Y.  Suppl.  594,  hold- 
ing that  failure  of  a,  foreign  corporation  to 
obtain  a  certificate  authorizing  it  to  do  busi- 
ness in  the  state,  as  required  by  N.  Y.  Laws 
(1901),  c.  538,  §  15,  which  provides  as  a  pen- 
alty that  it  shall  not  maintain  an  action  in 
the  state  on  a  contract  made  in  the  state 
prior  to  its  procuring  such  a  certificate,  does 
not  make  it  a  trespasser  in  using  a  highway 
in  the  state,  so  as  to  affect  the  questions  of 
negligence  in  an  action  against  it  for  col- 
lision between  its  vehicle  and  that  of  plain- 
tiff. 

37.  Texas,  etc.,  R.  Co.  v.  Davis,  (Tex.  Civ. 
App.  1899)  54  S.  W.  381  [affirmed  as  to  this 
point,  but  reversed  on  other  points  in  93 
Tex.  378,  55  S.  W.  562].  See  to  the  same 
effect  Kinney  v.  Reid  Ice  Cream  Co.,  57  N.  Y. 
App.  Div.  206,  68  N.  Y.  Suppl.  325. 

38.  Nicoll  V.  Clark,  13  Misc.  (N.  Y.)  128, 
34  N.  Y.  Suppl.  159.  In  this  case  a  foreign 
corporation  which  was  engaged  in  preparing 
a  book  for  publication  and  securing  contracts 
and  subscriptions  for  advertising  space 
therein  assigned  to  plaintiff  the  right  to  con- 
duct, publish,  and  issue  such  book  and  make 


all  contracts  in  relation  thereto  in  its  name. 
Subsequently  plaintiff's  soliciting  agent  made 
the  contract  in  question  with  defendants,  for 
advertising  in  said  book,  in  the  name  of  said 
corporation.  In  an  action  on  said  contract  it 
was  held  that  plaintiff  did  not  sue  as  assignee 
of  such  co^itract,  but  upon  the  contract  as 
made  by  himself,  and  that  it  was  not  neces- 
sary to  allege  or  prove  that  the  corporation 
had  filed  a  certificate. 

39.  See  Cokpoeations,  10  Cyc.  1163. 

40.  Zink  v.  'Dick,  1  Ind.  App.  269,  27  N.  E. 
622;  Roche  v.  Ladd,  1  Allen  (Mass.)  436; 
Jones  V.  Smith,  3  Gray  (Mass.)  500;  Wil- 
liams V.  Cheney,  3  Gray  (Mass.)  215,  8 
Gray  206 ;  National  Bank  of  Commerce  v. 
Pick,  (N.  D.  1904)  99  N.  W.  63;  Hamilton 
V.  Fowler,  99  Fed.  18,  40  C.  C.  A.  47  (un- 
der Tennessee  statute)  ;  Hartford  City  Bank 
V.  Press  Co.,  56  Fed.  260  (under  Pennsylvania 
statute).  Contra,  Ehrhardt  v.  Robertson,  78 
Mo.  App.  404;  Massillon  First  Nat.  Bank  v. 
Coughron,  (Tenn.  Ch.  App.  1899)  52  S.  W. 
1112. 

41.  Williams  v.  Cheney,  8  Gray  (Mass.) 
206.  Upon  the  question  who  is  a  iona  fide 
holder  for  value,  it  has  been  held  proper  to 
charge  a,  jury  that  if  the  indorsee  of  a  pre- 
mium note  given  to  a  foreign  insurance  com- 
pany which  has  not  complied  with  the  laws 
of  the  state,  knew,  or  had  reasonable  cause 
to  know,  when  he  took  the  note,  that  the 
company  had  not  complied  with  such  laws,  he 
could  not  recover;  and  the  fact  that  such  in- 
dorsee was  a  director,  the  treasurer,  and  one 
of  the  executive  committee  of  the  foreign  in- 
surance company,  was  sufficient  evidence  that 
he  had  reasonable  cause  to  know  such  fact. 
Williams  v.  Cheney,  supra. 

43.  Personal  liatiility  of  agents  on  contracts 
see  infra,  IV,  L. 
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in  violation  of  restrictive  statutes  such  as  those  under  consideration,  it  cannot 
maintain  an  action  against  its  agent  or  his  sureties  upon  a  bond  given  by  him  to 
the  corporation  to  secure  the  faithful  fulfilment  of  his  duties,  for  the  reason  that, 
the  doing  of  the  business  by  the  agent  being  expressly  prohibited  by  the  local 
statute,  no  recovery  can  be  had  veithout  proving  that  both  the  plaintiff  and  the 
defendants  have  violated  the  law.^     Other  cases  are  to  the  contrary.^ 

b.  For  Money  op  Property  Received  by  Agent.  It  has  been  held,  even  by 
•courts  which  deny  the  riglit  of  a  foreign  corporation  to  maintain  a,n  action  on  the 
bond  of  an  agent,  where  it  has  been  doing  business  in  violation  of  the  law,^^  that 
its  failure  to  comply  with  the  law  is  no  defense  in  an  action  by  it  against  the 
agent  to  recover  money  or  property  received  by  him  to  its  use,^^  on  the  ground 
tliat  "  the  agent  is  estopped  to  dispute  the  title  of  his  principal  to  the  money 
which  he  has  received  for  him."  ^^  Under  some  statutes,  however,  the  rule  is 
otherwise.^* 


Penalties  against  agents  and  criminal  lia- 
bility see  infra,  IV,  M. 

43.  Indiana. —  U.  S.  Express  Co.  v.  Lucas, 
36  Ind.  361;  Barney  v.  Daniels,  32  Ind.  19; 
Daniels  v.  Barney,  22  Ind.  207. 

Maine. —  See  Scottish.  Commercial  Ins.  Co. 
V.  Plummer,  70  Me.  540. 

Pennsylvania. —  Mutual  Ben.  L.  Ins.  Co.  v. 
Bales,  92  Pa.  St.  352;  Thome  v.  Travellers' 
Ins.  Co.,   80  Pa.   St.   15,  21   Am.  Rep.  89.  _ 

United  States. —  MeCanna,  etc.,  Co.  v.  Citi- 
:zens'  Trust,  etc.,  Co.,  76  Fed.  420,  24  C.  C.  A. 
11,  35  L.  E.  A.  236  [affirming  74  Fed.  5971 
(Pennsylvania  statute)  ;  U.  S.  Life  Ins.  Co. 
V.  Adams,  28  Fed.  Cas.  No.  16,792,  7  Biss. 
30,  holding,  however,  that  the  bond  was  legal 
because  the  statute  had  been  sufficiently  com- 
plied with. 

Canada. — See  Washington  County  Mut.  Ins. 
Co..  V.  Henderson,  6  U.  C.  C.  P.  146,  where  the 
action  was  maintained  the  contracts  of  in- 
surance made  by  the  company  under  which 
the  agent  received  money  for  its  use  having 
been  made,  for  all  that  appeared,  outside  the 
Province. 

Interstate  commerce. —  This  rule  cannot  ap- 
ply of  course  to  transactions  which  consti- 
tute interstate  commerce.  Gunn  v.  White 
Sewing  Mach.  Co.,  57  Ark.  24,  20  S.  W.  591, 
38  Am.  St.  Eep.  223,  18  L.  R.  A.  206,  holding 
that  where  a  resident  of  a  state  contracted 
with  a  foreign  corporation  to  canvass  cer- 
tain territory  for  the  sale  of  its  goods  which 
the  corporation  agreed  to  sell  to  him  on 
credit,  a  bond  given  to  secure  payment  to  the 
corporation  of  any  sum  that  might  become 
due  under  the  contract  constituted  a  part 
of  the  interstate  commerce  carried  on  by  the 
sale  of  the  goods  could  not  be  affected  by  a 
statute  of  the  state  regulating  the  doing  of 
husiness  therein  by  foreign  corporations.  See 
supra,  I,  D,  3. 

Expiration  of  license. —  For  an  action  on 
the  bond  of  an  agent  of  a  foreign  insurance 
company,  where  the  question  was  whether 
the  agent  acted  without  a  license,  and  the 
case  was  determined  on  the  theory  that  his 
license  would  be  presumed  where  it  was  not 
shown  to  have  expired  see  Scottish  Commer- 
cial Ins.  Co.  V.  Plummer,  70  Me.  540. 

44.  Rockford   Ins.    Co.   v.   Rogers,   9   Colo. 

[IV,  G,  1,  a] 


App.  121,  47  Pac.  848  (agent  and  sureties 
estopped)  ;  Washington  County  Ins.  Co.  v. 
Colton,  26  Coim.  42  (statute  merely  directory, 
and  furthermore  agent  and  sureties  estopped) ; 
Manhattan  Ins.  Co.  v.  Ellis,  32  Ohio  St.  388. 
See  also  Palatine  Ins.  Co.  v.  Crittenden,  18 
Mont.  413,  45  Pac.  555,  where,  however,  the 
action  was  sustained  on  the  ground  that  the 
statute  (Comp.  St.  div.  5,  c.  24,  and  act 
March  8,  1893 )  did  not  require  a  foreign  fire- 
insurance  company  to  file  with  the  secretary 
of  state  and  county  recorder  the  papers  des- 
ignated in  the  statute  as  a  condition  prece- 
dent to  doing  business  in  Montana. 

45.  U.  S.  Express  Co.  v.  Lucas,  36  Ind. 
361.    And  see  supra,  IV,  E  et  seq. 

46.  Rockford  Ins.  Co.  v.  Rogers,  9  Colo. 
App.  121,  47  Pac.  848;  U.  S.  Trust  Co.  v. 
Lucas,  36  Ind.  361 ;  Daniels  v.  Barney,  22 
Ind.  207;  Penn.  Mut.  L.  Ins.  Co.  v.  Bradley, 
21  N.  Y.  Suppl.  876  [affirmed  without  opinion 
in  142  N.  y.  660,  37  N.  E.  569] ;  In  re  Hovey, 
198  Pa.  St.  385,  48  Atl.  311. 

Commission  merchants. —  Even  if  sales  by 
a  regularly  licensed  commission  merchant  of 
goods  consigned  to  him  by  a  foreign  corpora- 
tion be  considered  unlawful  sales  by  it  because 
of  its  failure  to  comply  with  the  local  stat- 
ute prescribing  conditions  under  which  it 
may  do  business  in  the  state,  such  illegality 
cannot  be  set  up  by  the  commission  merchant 
in  an  action  by  the  corporation  against  him, 
to  recover  money  received  by  him  on  such 
sales.  In  re  Hovey,  198  Pa.  St.  385,  48  Atl. 
311. 

47.  U.  S.  Express  Co.  v.  Lucas,  36  Ind. 
361,  369. 

48.  People's  Mut.  Ben.  Soc.  v.  Lester,  105 
Mich.  716,  63  N.  W.  977,  holding  that  a  for- 
eign mutual  benefit  society  could  not  main- 
tain an  action  to  recover  from  an  agent 
moneys  collected  by  him,  under  an  arrange- 
ment with  its  ofiicers,  on  assessments  by  it, 
where  the  moneys  were  collected  in  the  course 
of  the  conduct  of  business  in  violation  of  a 
statute  (Howell  St.  §  8136)  which  provided 
that  when  any  act  should  be  forbidden  to  be 
done  by  any  corporation  without  express  au- 
thority of  law,  and  such  act  should  be  done 
by  a  foreign  corporation,  it  should  not  be 
authorized  to  maintain  any  action  founded 
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e.  On  Note  Given  by  Agent.  The  rule  stated  above  would  seem  to  apply  so  as 
io  prevent  an  agent  from  setting  up  that  the  corporation  was  doing  business  in 
violation  of  the  statute  to  defeat  an  action  by  it  on  a  note  given  for  money  or 
property  received  by  him  for  the  corporation/'  There  is  a  decision,  however, 
whicli  is  apparently  to  the  contrary.™ 

2.  Actions  by  Agent  —  a.  In  His  Own  Name  on  Behalf  of  Corporation.  A 
non-compliance  on  the  part  of  a  foreign  corporation  with  a  statute  imposing  the 
terms  and  conditions  under  which  it  may  enter  the  state  to  do  business  will  pre- 
vent its  agent  from  prosecuting  in  his  own  name  an  action  in  its  behalf  which  the 
corporation  itself  would  not  be  allowed  to  prosecute,  for  example,  an  action  to 
recover  damages  for  an  injury  done  to  the  property  of  the  foreign  corporation 
while  it  was  in  the  agent's  possession.^^ 

b.  Recovery  of  Commission  or  Other  Compensation.  It  has  been  held  that  an 
agent  who  does  business  within  a  state  for  a  foreign  corporation,  which  is  there  in 
violation  of  the  laws  of  the  state,  cannot  maintain  an  action  against  a  citizen  of 
the  state  to  recover  his  commission  for  a  loan  of  money  procured  for  such  citizen 
from  the  corporation.^^  And  it  would  seem  to  be  equally  clear  on  well  settled 
principles  that  he  cannot  maintain  an  action  against  the  corporation  for  commis- 
sions or  other  compensation  arising  out  of  his  illegal  conduct  of  its  business  in  the 
etate.^^ 

3.  Embezzlement  or  Larceny  by  Agent.  In  a  criminal  prosecution  for 
embezzlement  or  larceny  by  the  agent  of  a  foreign  corporation  it  is  no  defense 
that  the  agent  or  corporation  had  not  complied  with  the  statute  imposing  condi- 
tions upon  the  right  of  such  corporations  to  do  business  in  the  state,  and  that  the 
money  or  property  embezzled  or  stolen  was  received  by  the  agent  in  the  trans- 
action of  an  unlawful  business.^  Statutes  relating'  to  embezzlement,  however, 
may  be  so  restricted  in  terms  as  to  exclude  embezzlement  by  agents  of  foreign 
corporations.^' 

H.  Effect  as  to  Maintenance  and  Defense  of  Actions  Generally.  This 
question  has  already  been  considered  in  some  of  its  phases.^*  In  addition  to  what 
has  been  elsewhere  said,  it  is  to  be  remarked  that  statutes  sometimes  expressly 
provide  that  a  foreign  corporation  which  has  failed  to  comply  with  conditions 
thereby  prescribed  shall  not  maintain  any  action  or  proceeding  in  any  of  the 
courts  of  the  state ; ''  and  sometimes  there  is  a  prohibition  against  the  defense  of 

upon  such  actj  or  upon  any  liability  or  obli-  53.  Dudley  v.  Collier,  87  Ala.  431,  6  So. 

gation,  express  or  implied,  "  arising  out  of  "  55,  13  Am.  St.  Eep.  55 ;  Stebbins  v.  Leowolf, 

or  made  or  entered  into  in  consideration  of  3  Cush.    (Mass.)    137;  Gibbs  v.  Consolidated 

such  act.  Gas  Co.,  130  U.  S.  396,  9  S.  Ct.  553,  32  L.  ed. 

49.  See  supra,  IV,  G,  1,  b,  and  cases  there  979.  And  see  Contracts,  9  Cyo.  548;  and, 
cited.  generally,  Phincipal  and  Agent. 

50.  Domestic  Sewing  Mach.  Co.  v.  Hat-  54.  State  v.  Tumey,  81  Ind.  559;  People  v. 
field,  58  Ind.  187,  where  an  agent,  in  the  Hawkins,  106  Mich.  479,  64  N.  W.  736;  State 
course  of  business  for  a  foreign  corporation  f.  O'Brien,  94  Tenn.  79,  28  S.  W.  311,  26 
without  compliance  with  the  local  statute,  L.  E.  A.  252;  State  v.  Hopkins,  56  Vt.  250. 
took  notes  payable  to  himself  for  goods  See  Embezzlement,  15  Cyc.  508;  and,  gen- 
sold  by  him,   and   in   consideration   of  such  erally.  Larceny. 

notes,  which  were  retained  by  him,  executed  55.  Cory  v.  State,  55  Ga.  236. 

his  own  note  to  the  corporation,  and  it  was  56.  Maintenance  or  defense  of  suit  not  the 

held  that  the  corporation  could  not  maintain  doing  of  business  see  supra,  III,  I. 

an  action  on  the  latter  note  without  comply-  Statutes  prohibiting   actions   on   contracts 

ing  with  the  statute.  see  supra,  IV,  B,  5. 

51.  Texas,  etc.,  R.  Co.  v.  Davis,  (Tex.  Civ.  Statutes  prohibiting  actions  for  tort  see 
App.  1899)   54  S.  W.  381  \_reversed  on  other  supra,  IV,  E. 

points  in  93  Tex.  378,  55   S.  W.  562].     See  57.  California. —  Keystone    Driller    Co.    v. 

also   Jones   v.   Taylor,    15   N.   Brunsw.   391;  San  Francisco  Super.   Ct.,   138  Cal.   738,   72 

Allison  V.  Eobinson, '15  N.  Brunsw.   103,  ac-  Pac.  398,  prohibition  will  lie  to  prevent  su- 

tions  by  agent  of  insurance  company  on  pre-  perior  court  from  proceeding  upon  the  volun- 

mium  notes.  tary  petition  in  insolvency  by  a  foreign  cor- 

53.  Dudley  v.  Collier,  87  Ala.  431,  6   So.  poration  which  has   not   complied   with   the 

304,  13  Am.  St.  Eep.  55.  statute. 

[IV.  H] 
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any  action  or  proceeding.^  But  it  has  been  held  that  a  statute  merely  prohibiting 
the  commencement,  maintenance,  or  prosecution  of  an  action  does  not  prevent  a 
foreign  corporation  which  has  not  complied  with  the  statute  from  defending  a 
suit  brought  against  it,^'  interposing  and  recovering  upon  a  counter-claim  arising 
out  of  the  transaction  in  suit,^  or  prosecuting  an  appeal  or  writ  of  error  from  a 
judgment  recovered  against  it.'^  And,  as  we  have  seen,  a  state  statute  merely  deny- 
ing the  right  to  sue  in  the  state  courts  cannot  prevent  suits  in  the  federal  courts/* 

I.  Legislature  May  Validate  Contracts.  It  has  been  held  competent  for 
.the  legislature,  by  a  retrospective  statute,  to  validate  contracts  made  between 
domestic  citizens  and  foreign  corporations  in  violation  of  a  previous  prohibitory 
statute ;  since  such  curative  legislation  does  not  have  the  effect  of  divesting 
vested  rights,  or  of  impairing  the  obligation  of  contracts,  but  merely  of  preventing 
men,  upon  reasons  which  concern  the  state  alone,  from  repudiating  the  honest 
engagements  into  which  they  have  entered.^ 

J.  Power  to  Acquire,  Hold,  and  Transmit  Title  to  Property.  On  a 
principle  already  considered,**  a  foreign  corporation  can  acquire  such  a  title  to 


Illinois. —  J.  Walter  Thompson  Co.  v. 
Whitehed,  185  III.  454,  56  N.  E.  1106,  76 
Am.  St.  Rep.  51  [affirming  86  111.  App.  76] 
(cannot  levy  attachment)  ;  Union  Cloak,  etc., 
Co.  V.  Carpenter,  102  111.  App.  339. 

Kansas. —  State  v.  American  Book  Co.,  69 
Kan.  1,  76  Pac.  411;  Thomas  v.  Remington 
Paper  Co.,  67  Kan.  599,  73  Pac.  909,  must  be 
shown  that  corporation  in  question  is  one 
doing  business  in  the  state.  See  also  Vickers 
V.  Buck's  Stove,  etc.,  Co.,  (Sup.  1905)  79  Pac. 
160,  action  to  set  aside  fraudulent  convey- 
ance. 

Mitmesota. —  On  any  demand  growing  out 
of  unlawful  business.  Sherman  Nursery  Co. 
V.  Aughenbaugh,  93  Minn.  201,  100  N.  W. 
1101;  G.  Heilman  Brewing  Co.  v.  Peimeisl, 
85  Minn.  121,  88  N.  W.  441. 

Missouri. —  Carson-Rand  Co.  v.  Stern,  129 
Mo.  381,  31  S.  W.  772,  32  L.  R.  A.  420;  Chi- 
cago Mill,  etc.,  Co.  V.  Sims,  101  Mo.  App. 
569,  74  S.  W.  128. 

New)  York. —  Welsbach  Co.  v.  Norwich  Gas, 
etc.,  Co.,  96  N.  Y.  App.  Div.  52,  89  N.  Y. 
Suppl.  284;  J.  R.  Alsing  Co.  v.  New  England 
Quartz,  etc.,  Co.,  66  N.  Y.  App.  Div.  473,  73 
N.  Y.  Suppl.  347  [affirmed  in  174  N.  Y.  536, 
66  N.  E.  1110];  South  Amboy  Terra  Cotta 
Co.  V.  Poerschke,  45  Misc.  358,  90  N.  Y. 
Suppl.  333.  And  see  supra,  IV,  B,  5,  a,  b, 
notes  13,  15. 

South  Dakota. —  Bradley  v.  Armstrong,  9 
S.  D.  267,  68  N.  W.  733,  cannot  levy  attach- 
ment. 

Texas. —  Keating  Implement,  etc.,  Co.  v. 
Favorite  Carriage  Co.,  12  Tex.  Civ.  App.  666, 
35  S.  W.  417,  but  statute  does  not  apply  to 
foreign  corporation  while  engaged  in  inter- 
state commerce. 

And  see  the  statutes  referred  to  supra,  IV, 
B,  5,  a,  b,  notes  13,  15. 

Attachment  by  foreign  corporation  see  in- 
fra, V,  A,  — . 

58.  See  Cal.  Act  March  17,  1899  (St. 
(1899)  p.  111).  Cal.  Civ.  Code,  §  299,  pro- 
viding that  no  corporation  now  in  existence 
or  hereafter  formed  shall  maintain  or  de- 
fend any  action  in  relation  to  its  property 
until  it  has  filed  a  copy  of  the  articles  of  its 
[IV.  H] 


incorporation  with  the  clerk  of  the  county  in 
which  its  office  is  located,  etc.,  does  not  ap- 
ply to  foreign  corporations.  South  Yuba 
Water,  etc.,  Co.  v.  Rosa,  80  Cal.  333,  22  Pac. 
222. 

59.  Swift  V.  Platte,  68  Kan.  1,  72  Pac.  271, 
74  Pac.  635 ;  J.  R.  Alsing  Co.  v.  New  England 
Quartz,  etc.,  Co.,  66  N.  Y.  App.  Div.  473, 
476,  73  N.  Y.  Suppl.  347  [affirmed,  in  174 
N.  Y.  536,  66  N.  E.  1110]  (defendant  foreign 
corporation  may  "  litigate  any  question  aris- 
ing out  of  the  transaction  that  has  been 
made  the  basis  of  the  plaintiff's  complaint"); 
Blodgett  V.  Lanyon  Zinc  Co.,  120  Fed.  893, 
58  C.  C.  A.  79  (Kansas  statute). 

60.  J.  R.  Alsing  Co.  v.  New  England  Quartz 
etc.,  Co.,  66  N.  Y.  App.  Div.  473,  73  N.  Y. 
Suppl.  347  [affirmed  in  174  N.  Y.  536,  66 
N.  E.  1110],  under  the  New  York  act  of  1892, 
providing  that  a  foreign  corporation  which 
has  not  obtained  a  certificate  of  authority 
to  do  business  in  the  state  "  shall  not  main- 
tain any  action  "  on  any  contract  made  by  it 
in  the  state. 

61.  Swift  V.  Platte,  68  Kan.  1,  72  Pac.  271, 
74  Pac.  635. 

62.  See  supra,  IV,  B,  6. 

63.  U.  S.  Mortgage  Co.  v.  Gross,  93  111. 
483  (loans  and  mortgages)  ;  Mutual  Ben.  L. 
Ins.  Co.  V.  Winne,  20  Mont.  20,  49  Pac.  446 
(all  acts  and  contracts)  ;  Guarantee,  etc.,  Co. 
V.  Jones,  103  Tenn.  245,  58  S.  W.  219;  Butler 
V.  U.  S.  Building,  etc.,  Assoc,  97  Tenn.  679, 
37  S.  W.  385  (mortgages);  Skillern  v.  Con- 
tinental Ins.  Co.,  (Tenn.  Ch.  App.  1897)  42 
S.  W.  180  (holding  that  a  foreign  corporation 
which  has  executed  a  note  within  the  state 
without  complying  with  the  conditions  of 
the  local  statute,  may,  within  the  time  al- 
lowed by  a  curative  statute,  avail  itself  of 
the  benefit  of  such  statute,  notwithstanding 
that  the  statute  was  passed  pending  a  liti- 
gation over  the  note)  ;  Gross  v.  U.  S.  Mort- 
gage Co.,  108  U.  S.  477,  2  S.  Ct.  940,  27 
L.  ed.  795  [affirming  93  111.  483,  supra,  this 
note] ;  Cassar  v.  Capell,  83  Fed.  403.  See  also 
Sutherland-Innes  Co.  v.  Chaney,  (Ark.  1904) 
80  S.  W.  152. 

64.  See  supra,  II,  A. 
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land  as  it  can  transmit  to  a  third  party,  although  it  has  failed  to  comply  with  a 
constitutional  prohibition  or  statute  of  the  state  prescribing  the  terms  upon  which 
it  can  do  business  within  the  state,  so  long  as  the  state  does  not  intervene.^ 
Further  than  this,  it  is  generally  held  that  acquiring  the  title  to  real  or  personal 
property,  and  holding  or  transmitting  the  same,  without  more,  is  not  the  doing 
or  transacting  of  business  within  the  meaning  of  the  statutes  imposing  conditions 
or  restrictions  upon  foreign  corporations,  and  is  not  prohibited  by  such  statutes.** 

K.  Situs  of  Contracts  For  Purpose  of  Application  of  Statutes  — 
1.  Where  Delivered  and  Accepted.  The  better  view  seems  to  be  that  the  situs  of 
a  contract  for  the  purpose  of  determining  the  application  of  the  statutes  excluding 
or  imposing  conditions  or  restrictions  upon  foreign  corporations  *'  is  not  the  place 
where  it  is  formally  written,  but  the  place  where  it  is  delivered  and  accepted.'' 

2.  Insurance  Policies  —  a.  When  in  State  in  Whieli  Policy  Is  Delivered  and 
Accepted.  The  sitnhs  of  an  insurance  policy  for  this  purpose  is  often  held  to  be 
in  the  state  in  which  it  is  delivered  and  accepted.*'  This  is  especially  true, 
where,  as  is  generally  the  case  with  such  policies,  the  policy  by  its  own  terms  is 
not  to  be  valid  until  it  is  countersigned  by  the  local  agent  within  the  state  where 
it  is  delivered.™  The  rule  is  the  same,  although  there  is  no  local  agent  who  can 
rightfully  sign  it  and  deliver  it,  by  reason  of  the  fact  that  the  foreign  insurance 
company  has  not  complied  with  the  conditions  of  the  local  statutes  which  entitle 
it  to  do  business  within  the  domestic  state." 


65.  Fritts  v.  Palmer,  132  U.  S.  282,  10 
S.  Ct.  93,  33  L.  ed.  317.  Under  a  statute  of 
Pennsylvania  which  forbids  a  foreign  cor- 
poration "  to  acquire  and  hold "  real  estate, 
a  deed  of  conveyance  of  land  to  such  a  for- 
eign corporation  passes  a  title  which  the  cor- 
poration may  hold  subject  to  the  right  of 
escheat  in  the  commonwealth,  its  title  being 
merely  defeasible  at  the  election  of  the  state 
like  that  of  an  alien.  Hickory  Farm'  Oil  Co. 
V.  Buffalo,  etc.,  R.  Co.,  32  Fed.  22.  And  see 
supra,  II,  A,  2. 

66.  Missouri. —  Meddis  v.  Kenney,  176  Mo. 
200,  75  S.  W.  633,  98  Am.  St.  Rep.  496,  pur- 
chase of  real  estate  at  an  administrator's  sale 
by  a  foreign  corporation  which,  in  the  course 
of  its  business  in  its  home  state,  had  become 
the  holder  in  trust  of  a  claim  against  the 
decedent. 

Pennsylvania. —  Julius  King  Optical  Co.  v. 
Royal  Ins.  Co.,  24  Pa.  Super.  Ct.  527,  owner- 
ship and  recovery  of  personal  property. 

Tentiessee. —  Louisville  Property  Co.  v. 
Nashville,  (1905)  84  S.  W.  810,  purchase, 
ownership,  and  lease  of  real  estate  on  shares, 
and  assignment  of  rent. 

Texas. —  Lakeview  Land  Co.  v.  San  Antonio 
Traction  Co.,  95  Tex.  252,  66  S.  W.  766  (pur- 
chase of  real  estate  made  outside  the  state)  ; 
Bskridge  v.  Louisville  Trust  Co.,  29  Tex. 
Civ.  App.  571,  69  S.  W.  987  (trespass  to 
try  title  by  foreign  corporation  as  trustee 
under  will,  merely  to  reduce  property  to 
possession ) . 

Virginia. —  Goldsberry  v.  Carter,  100  Va. 
438,  41  S.  E.  858,  acquiring  title  to  land  by 
contract  made  out  of  the  state. 

In  Canada  a  foreign  corporation  cannot  ac- 
quire land  without  permission  of  the  crown 
or  legislature;  and  it  has  been  held  that  if 
a  foreign  corporation  purchases  land  without 
such  permission  it  cannot  maintain  an  action 
against  tlie  vendor  for  damages.     Chaudifirs 


Gold  Min.  Co.  v.  Desbarats,  17  L.  C.  Jur.  275, 
4  Rev.  L6g.  645. 

67.  See  supra,  III,  H. 

68.  Heebner  v.  Eagle  Ins.  Co.,  10  Gray 
(Mass.)   131,  69  Am.  Dee.  308. 

69.  Maryland. —  Cromwell  v.  Royal  Cana- 
dian Ins.  Co.,  49  Md.  366,  33  Am.  Rep.  258. 

Massachusetts. —  Thwing  v.  Great  Western 
Ins.  Co.,  Ill  Mass.  93;  Roche  v.  Ladd,  1  Allen 
436;  Heebner  v.  Eagle  Ins.  Co.,  10  Gray  131, 
09  Am.  Dee.  308. 

Michigan. —  Seamans  v.  Temple  Co.,  105 
Mich.  400,  63  N.  W.  408,  55  Am.  St.  Rep.  457, 
28  L.  R.  A.  430. 

Missouri. —  Cravens  v.  New  York  L.  Ins. 
Co.,  148  Mo.  583,  50  S.  W.  519,  71  Am.  St. 
Rep.  628,  53  L.  R.  A.  305;  Daggs  v.  Orient 
Ins.  Co.,  136  Mo.  382,  38  S.  W.  85,  58  Am. 
St.  Rep.  638,  35  L.  R.  A.  227  [affk-med  in 
172  U.  S.  557,  19  S.  Ct.  281,  43  L.  ed.  552]. 

North  Carolina. —  Commonwealth  Mut.  F. 
Ins.  Co.  V.  Edwards,  124  N.  C.  116,  32  S.  E. 
404. 

Oregon. —  Hacheny  v.  Leary,  12  Oreg.  40, 
7  Pac.  329. 

Wisconsin. —  Rose  v.  Kimberly,  etc.,  Co., 
89  Wis.  545,  62  N.  W.  526,  46  Am.  St.  Rep. 
855,  27  L.  R.  A.  556. 

United  States. —  Berry  v.  Knights  Tem- 
plars', etc..  Life  Indemnity  Co.,  46  Fed.  439 ; 
'  Wall  V.  Equitable  L.  Assur.  Soc,  32  Fed.  273 ; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Elliott,  5 
Fed.  225,  7  Sawy.  17. 

See  also  supra.  III,  H,  3. 

70.  Cromwell  v.  Royal  Canadian  Ins.  Co., 
49  Md.  366,  33  Am.  Rep.  258;  Heebner  v. 
Eagle  Ins.  Co.,  10  Gray  (Mass.)  131,  69  Am. 
Dee.  308;  Daniels  v.  Hudson  River  F.  Ins. 
Co.,  12  Cush.  (Mass.)  416,  59  Am.  Deo. 
192. 

71.  Thwing  v.  Great  Western  Ins.  Co.,  Ill 
Mass.  93,  where  the  premium  note  was  also 
signed  by  the  assured  in  Massachusetts. 

[IV,  K,  2,  a] 
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b.  When  at  Office  of  Corporation  Issuing  Policy.  It  has  been  held,  however^ 
that  where  the  agent  of  a  foreign  insurance  company  through  whom  the  insur- 
ance is  effected  has  no  larger  authority  from  the  company  than  to  receive  and 
transmit  to  the  home  office  applications  for  insurance,  and  to  receive  from  that 
office  and  deliver  the  insurance  policies  which  are  issued  and  transmitted  in  pur- 
suance of  such  applications,  then  the  situs  of  the  policy  is  in  the  state  of  the 
liome  office,  and  it  is  lield  to  take  effect  as  a  contract  as  soon  as  it  is  signed  by 
the  proper  officers  at  the  home  office  and  put  in  the  mail  for  transmission ;  for 
from  that  moment  it  becomes  a  binding  and  irrevocable  contract  between  the 
parties ;  and  inasmuch  as  the  acceptance  of  the  application,  the  signing,  issuing, 
and  mailing  of  the  policy,  all  take  place  within  the  state  of  the  home  office,  the 
situs  of  the  contract  is  deemed  to  be  in  that  state,  and  not  in  the  state  of  the 
agent  to  whom  it  is  transmitted  for  delivery.''^  The  same  rule  has  been  held  to 
apply  where  the  policy,  instead  of  being  sent  to  the  assured  directly  by  mail,  is 
sent  to  the  company's  agent  at  the  domicile  of  the  assured  to  be  by  him  deliv- 
ered to  the  assured.™  Whether  the  last  proposition  is  sound  must  depend  upon 
the  predicate  that  the  authority  of  the  agent,  when  the  policy  is  received  by  him 
from  the  home  office,  is  limited  to  a  delivery  of  it  to  the  insured.  Where,  under 
similar  circumstances,  by  the  terms  of  the  policy  itself  it  is  not  to  be  valid  unless 
countersigned  by  the  local  agent,  and  where  it  is  so  countersigned  and  delivered 
by  him,  the  siius  of  the  contract,  according  to  the  view  taken  in  some  states,  is 
the  state  within  which  it  is  so  countersigned  and  delivered.'* 

3.  Loans  and  Mortgages.  The  situs  of  a  loan  by  a  foreign  corporation  and  a 
note  or  bond  and  mortgage  given  to  secure  the  same  is,  for  the  purpose  of 
determining  the  application  of  restrictive  statutes,  in  the  state  of  the  corporation's 
domicile,  where  the  contract  is  made  there,  through  the  mails  or  otherwise,  and 
is  to  be  performed  there,  although  the  borrower  and  mortgagor  is  a  resident  of 
another  state  and  the  land  covered  by  the  mortgage  is  there  situated.'^     Accord- 

72.  Alabama,. —  Jackson  v.   State,   50   Ala.  United  States. —  AUgeyer  'v.  Louisiana,  165 

141.  U.  S.  578,  17  S.  Ct.  427,  41  L.  ed.  832;  Hazel- 

Arkansas. —  State   Mut.    F.   Ina.   Assoc,    v.  tine  v.  Mississippi  Valley  F.  Ins.  Co.,  55  Fed. 

Brinkley  Stave,  etc.,  Co.,  61  Ark.  1,  31  S.  W.  743;  Marine  Ins.  Co.  v.  St.  Louis,  etc.,  R.  Co., 

157,  54  Am.  St.  Rep.  191,  29  L.  E.  A.  712.  41  Fed.  643;   Lamb  v.  Bowser,   14  Fed.  Cas. 

Louisiana. —  See  State  v.  Williams,  46  La.  No.  8,009,  7  Biss.  372  laffvrmvng  14  Fed.  Cas. 

Ann.  922,  15  So.  290;  New  Orleans  v.  Rhenish  No.  8,608,  7  Biss.  315]. 

Westphalian  Lloyds,  31  La.  Ann.  781.  Canada. — See  Washington  County  Mut.  Ins. 

Michigan. —  Clay  F.  &  M.  Ins.  Co.  v.  Huron  Co.  v.  Henderson,  6  U.  C.  C.  P.  146. 

Salt,  etc.,  Mfg.  Co.,  31  Mich.  346.  73.  Western  v.  Genesee  Mut.  Ins.  Co.,  12 

New  York. —  Western  v.  Genesee  Mut.  Ins.  N.    Y.    258;    Huntley    v.    Merrill,    32    Barb. 

Co.,  12  N.  Y.  258;  Hyde  v.  Goodnow,  3  N.  Y.  (N.  Y.)   626;  Clarke  v.  Union  F.  Ins.  Co.,  10 

266;  Huntley  v.  Merrill,  32  Barb.  626;  Peo-  Ont.  Pr.  313;  Washington  County  Mut.  Ins. 

pie  V.  Imlay,  20  Barb.  68.  Co.  v.  Henderson,  6  U.  C.  C.  P.  146. 

Oregon. —  Hacheny  v.  Leary,   12   Oreg.  40,  74.  See  supra,  IV,  K,  2,  a. 

7  Pac.  329.  75.  Alabama. —  Electric     Lighting    Co.    v. 

South  Carolina. —  Where  a  citizen  of  South  Rust,  117  Ala.  680,  23  So.  751. 

Carolina  made,  in  that  state,  an  application  Arkansas. — ■  Scruggs  v.  Scottish  Mortg.  Co., 

for  membership  in  a  Maryland  mutual  assess-  54  Ark.  566,  16  S.  W.  563. 

ment  life-insurance  asseciation,  and  the  rules  New  Jersey. —  Manhattan,   etc.,   Sav.,  etc., 

of  the  association  required  proof  of  death  and  Assoc,    v.    Massarelli,     ( Ch.    1899 )     42    Atl. 

assessments  to  be  made  in  Maryland,  it  was  284. 

held  that  the  contract  was  to  be  performed  North  Dakota. —  U.  S.  Savings,  etc.,  Co.  v. 

in  Maryland,  and  that,  the  corporation  hav-  Shain,  8  N.  D.  136,  77  N.  W.  1006. 

ing    neither    office,    officer,    nor    property    in  Pennsylvania. —  People's  Bldg.,  etc.,  Assoc. 

South    Carolina,    a    suit   for   breach   of   con-  v.  Berlin,  201  Pa.  St.  1,  50  Atl.  308,  88  Am. 

tract  could  not  be  maintained  against  it  in  St.  Rep.  764  [reversing  15  Pa.  Super.  Ct.  393], 

South  Carolina.     Rodgers  v.  Baltimore  Mut.  even  though  the  contract  was  made  through 

Endowment  Assessment  Assoc,  17  S.  C.  406.  an  agent  in  Pennsylvania. 

Vermont. —  Baker  «.  Spaulding,  71  Vt.  169,  Tennessee. —  Nea'l    v.    New    Orleans    Loan, 

42  Atl.  982.  etc.,  Assoc.  100  Tenn.  607,  46  S.  W.  755. 

Wisconsin. —  Seamans  v.  Knapp-Stout,   89  United  States. —  Eastern  Bldg.,  etc.,  Assoc. 

Wis.  171,  61  N.  W.  757,  46  Am.  St.  Rep.  825,  v.  Bedford,  88  Fed.  7. 

27  L.  R.  A.  362.  See  also  supra,  III,  H,  4. 
[IV,  K,  2.  b] 
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ing  to  the  better  opinion,  however,  the  situs  is  in  the  state  where  the  land  i» 
situated  where  the  contract  is  solicited  by  and  made  through  a  local  agent  of  the 
corporation  there  who  is  engaged  in  the  business  of  procuring  applications  for 
loans  in  the  state  and  forwarding  them  to  the  corporation.™ 

4.  Effect  of  Stipulation  in  Contract.  "Where  a  foreign  corporation  enters 
into  a  contract  in  a  state  under  whose  laws  it  is  void  or  unenforceable  because  of 
the  corporation's  failure  to  comply  with  statutory  conditions  precedent  to  the 
right  to  do  business  therein,  or  because  of  a  statute  wholly  excluding  such 
corporation,  the  contract  cannot  be  rendered  valid  or  enforceable  by  a  stipulation 
therein  that  it  shall  be  governed  by  the  laws  of  the  state  of  the  corporation's 
domicile.'" 

L.  Personal  Liability  of  Officers,  Ag-ents,  op  Shareholders  on  Contracts. 
In  the  absence  of  a  statute,  the  mere  fact  that  a  foreign  corporation  has  engaged 
in  business  and  entered  into  a  contract,  without  complying  with  the  local  statutes 
imposing  conditions  upon  the  right  of  such  corporations  to  do  business  iij  th© 
state,  does  not  render  the  directors  and  shareholders  liable  as  partners  on  the  con- 
tract, when  the  laws  of  the  state  are  not  such  as  to  prevent  recognition  of  the 
existence  of  the  corporation,  but  the  remedy  in  such  case  is  against  the  corpora- 
tion.'^ It  is  otherwise,  however,  where  the  laws  or  public  policy  of  the  state  are 
such  that  the  existence  of  the  corporation  cannot  be  recognized."  And  where  a 
person  assumes  to  act  as  agent  for  a  foreign  corporation  doing  business  in  a  state 
without  complying  with  the  local  statute,  and  enters  into  a  contract  on  behalf  of 
the  corporation  with  a  domestic  citizen,  and  incurs  a  debt  to  him,  he  is  personally 
liable,  at  least  if  the  citizen  is  ignorant  of  the  non-compliance  with  the  statute.^ 
In  some  states  the  statute  expressly  makes  the  officers  and  agents  of  foreign  cor- 
porations personally  liable  for  their  debts  where  such  corporations  do  business  in 
the  state  without  complying  with  the  statutory  requirements,^'  or  where  they  fail 


76.  Farrior  ■;;.  New  England  Mortg.  Se- 
curity Co.,  88  Ala.  275,  7  So.  200;  People's 
Bldg.,  etc.,  Assoc,  v.  Markley,  27  Ind.  App. 
128,  60  N.  E.  1013;  J.  B.  Watkins  Land 
Mortg.  Co.  V.  Elliott,  62  Kan.  291,  62  Pac. 
1004,  84  Am.  St.  Eep.  385;  U.  S.  Savings, 
etc.,  Co.  V.  Miller,  (Tenn.  Ch.  App.  1897)  47 
S.  W.  17.  But  see  People's  Bldg.,  etc.,  Assoc. 
v.  Berlin,  201  Pa.  St.  1,  50  Atl.  308,  88  Am. 
St.  Eep.  764.  [reversing  15  Pa.  Super.  Ct. 
393]. 

77.  Henni  v.  Fidelity  Bldg.,  etc.,  Assoc,  61 
Nebr.  74^,  86  N.  W.  475,  87  Am.  St.  Eep. 
519.  To  the  contrary  see  U.  S.  Savings,  etc., 
Co.  V.  Shain,  8  N.  D.  136,  77  N.  W.  1006. 
See  also  supra,  III,  H,  1. 

78.  Boyington  v.  Van  Etten,  62  Ark.  63, 
35  S.  W.  622 ;  Merrick  v.  Van  Santvoord,  34 
N.  Y.  208;  Bond  v.  Stoughton,  26  Pa.  Super. 
Ct.  483. 

79.  Taylor  v.  Branham,  35  Fla.  297,  17 
So.  552,  48  Am.  St.  Eep.  249,  39  L.  E.  A.  362 
(holding  that  a  corporation  created  by  and 

under  the  laws  of  Tennessee  could  not  come 
to  Florida  and  exercise  corporate  functions 
there  without  being  incorporated  Vinder  the 
laws  of  Florida,  and  where  it  attempted  to 
do  so,  its  liabilities,  contracted  in  Florida, 
rested  upon  its  members  or  shareholders  as 
partners,  and  they  could  be  there  sued  as 
such )  ;  Montgomery  v.  Forbes,  148  Mass.  249, 
19  N.  E.  342  (as  to  which  see  supra,  I,  E, 
3,  note  34)  ;  Hill  r.  Beach,  12  N.  J.  Eq.  31. 
And  see  supra,  I,  E,  3,  4. 

80.  Lasher  v.  Stimson,  145  Pa.  St.  30,  23 


Atl.  552,  holding  also  ( 1 )  that  a  domestic 
citizen  is  under  no  duty  to  ascertain  whether 
a  foreign  corporation  for  whom  one  assulnes 
to  act  as  agent  has  complied  with  the  stat- 
ute, so  as  to  be  entitled  to  do  business  in  the 
state;  and  (2)  that  the  fact  that  the  statute 
provides  that  an  agent  of  a  foreign  corpora- 
tion, who  transacts  business  for  it  in  viola- 
tion of  the  statute  shall  be  liable  to  fine  and 
imprisonment,  does  not  exclude  such  agent's 
personal  liability  to  persons  with  whom  he 
contracts  on  behalf  of  the  corporation,  the 
liability  so  imposed  being,  not  in  lieu  of,  but 
in  addition  to  his  common-law  liability. 

81.  Iowa. —  Hartman  v.  Hollowell,  (1905) 
102  N.  W.  524,  one  who  requests  a  property- 
owner  to  permit  him  to  secure  a  policy 
through  a  foreign  insurance  agency,  and  who 
does  so,  is  an  agent  within  Code,  §  1749, 
providing  that  any  one  soliciting  insurance  or 
procuring  application  therefor  shall  be  held 
to  be  a  soliciting  agent  of  the  company. 

Minnesota. —  Webster  v.  Ferguson,  (1905) 
102  N.  W.  213,  an  insurance  agent  within  the 
intent  of  the  statute  (Laws  (1895),  c.  175, 
§  87 ) ,  is  one  who  assumes  to  act  for  or  on 
behalf  of  any  company  not  authorized  to  do 
business  in  the  state,  and  it  is  not  necessary 
that  he  be  appointed  as  a  representative  of 
such  company,  or  that  he  be  the  authorized 
agent  of  a  duly  licensed  company;  but  a 
party  is  not  liable  upon  the  contract  in  re- 
spect to  which  he  assumed  to  act,  by  request, 
unless  the  insured  was  deceived  by  his  con- 
duct,   having    reasonable    ground    for    belief 
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to  file  reports,  etc.,  as  required  by  the  statute,  or  file  a  certificate  or  report  known 
to  be  f  alse.^^ 

M.  Penalties  Ag-ainst  Corporations  and  Their  Agents,  and  Criminal 
Liability.  In  many  states  the  statutes  excluding  foreign  corporations  or 
prescribing  conditions  upon  their  right  to  do  business  therein  impose  a  specific 
penalty  upon  a  corporation  or  its  agent,  or  both,  for  violation  of  its  provisions.** 


that  the  companies  involved  in  the  transac- 
tion were  duly  authorized  by  the  state. 

Tennessee. —  Morton  v.  Hart,  88  Tenn.  427, 
12  S.  W.  1026. 

Texas. —  Price  v.  Garvin,  (Civ.  App.  1902) 
69  S.  W.  985,  holding  that  the  procuring  for 
the  insured  of  an  insurance  policy  from  a 
foreign  corporation  not  authorized  to  do  busi- 
ness in  the  state,  the  transmission  of  the  pre- 
mium therefor,  less  commission,  to  an  insur- 
ance broker  in  another  state,  the  delivery  of 
the  policy  to  the  insured,  and  an  unpaid  loss 
by  fire  occurring  while  the  policy  was  in 
force,  render  the  person  so  acting  liable  under 
a  statute  providing  that  any  person  who  in 
any  way  acts  as  an  agent  for  an  unauthorized 
insurance  company  shall  be  personally  liable 
for  any  loss  caused  by  a  policy  in  such  com- 
pany in  respect  to  which  he  so  acted  as  agent. 

Virginia. —  Goldsberry  v.  Carter,  100  Va. 
438,  41  S.  E.  858,  holding  that  Code,  §  1105, 
making  officers,  agents,  and  employees  of  for- 
eign corporations  liable  for  their  debts  where 
they  do  business  in  the  state  without  comply- 
ing with  section  1104,  requiring  establish- 
ment of  an  office,  filing  of  charter,  and  ap- 
pointment of  agent,  does  not  apply  to  a 
contract  made  out  of  a  state  by  which  title  to 
land  in  the  state  is  acquired. 

United  States. —  Rothschild  v.  Adler-Wein- 
berger  Steamship  Co.,  130  Fed.  866,  65  CCA. 
350  [.reversing  123  Fed.  145],  holding,  how- 
ever, that  the  Pennsylvania  statute  (Act  May 
1,  1876,  Pub.  Laws  66,  §  48),  making  the 
agent  of  any  foreign  insurance  company  not 
complying  with  the  laws  of  the  state  per- 
sonally liable  on  all  contracts  of  insurance 
made  by  or  through  him,  directly  or  indi- 
rectly, for  or  on  behalf  of  the  company,  ap- 
plies only  to  contracts  of  insurance  on  prop- 
erty in  the  state.  ' 

Estoppel  to  deny  cgency. —  Persons  issuing 
policies  of  insurance  on  behalf  of  a  foreign 
insurance  company,  and  afterward  issuing 
slips  or  permits  to  be  attached  thereto,  in 
which  they  describe  themselves  as  "  agents," 
are  estopped  to  deny  their  agency  when  it  is 
sought  to  hold  them  personally  liable  as 
agents  under  a  statute.  Adler-Weinberger 
Steamship  Co.  v.  Rothschild,  123  Fed.  145 
[reversed  on  other  grounds  in  130  Fed.  866, 
fi5  C  C  A.  350]. 

Exemplary  damages  allowed. — Price  v.  Gar- 
vin,  (Tex.  Civ.  App.  1902)   69  S.  W.  985. 

Issuing  policies  and  delivering  them  to  citi- 
zens is  doing  business  in  the  state,  within 
the  meaning  of  statutes  imposing  personal 
liability  upon  agents.  Hartman  v.  Hollowell, 
(Iowa  1905)  102  N.  W.  524;  Seamans  v.  Zim- 
merman, 91  Iowa  363,  59  N.  W.  290. 

What  constitutes  business  see  supra,  III, 
E,  et  seq. 

[IV.  L] 


Personal  liability  of  agent  of  foreign  in- 
surance company  not  authorized  or  insolvent 
see  Hartman  v.  Hollowell,  (Iowa  1905)  102 
N.  W.  524;  Lumbermen's  Mut.  Ins.  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  149  Mo.  165,  50 
S.  W.  281;  McCutcheon  v.  Rivers,  68  Mo. 
122  (liability  to  return  premium)  ;  Jones  v. 
Horn,  104  Mo.  App.  705,  78  S.  W.  638 ;  Lan- 
dusky  V.  Beirne,  80  N.  Y.  App.  Div.  272,  80 
N.  Y.  Suppl.  238 ;  Surges  v.  Jackson,  18  N.  Y. 
App.  Div.  296,  40  N.  Y.  Suppl.  326  [affirmed 
in  162  N.  Y.  632,  57  N.  E.  1105]  ;  Morton  v. 
Hart,  88  Tenn.  427,  12  S.  W.  1026.  See,  gen- 
erally, Instjeance.  No  presumption  of  the  in- 
solvency of  a  foreign  insurance  company 
arises  from  the  fact  that  it  has  not  been  au- 
thorized to  do  business  in  the  state.  Jones  v. 
Horn,  104  Mo.  App,  705,  78  S.  W.  638. 

82.  Fraser  v.  Mines  Leasing  Co.,  16  Colo. 
App.  444,  66  Pac.  167  (personal  liability  of 
directors  for  failure  to  file  annual  report,  it 
being  held  in  this  case  that  they  were  not 
liable  because  the  filing  of  the  report  was 
in  compliance  with  the  statute)  ;  Heard  v. 
Pictorial  Press,  182  Mass.  530,  65  N.  E.  901 
(holding  that  the  certificate  of  capital  and 
assets  and  liabilities  required  by  Rev.  Laws, 
e.  126,  §§  13,  14,  to  be  filed  by  foreign  cor- 
porations, was  a  certificate  required  by  law, 
within  the  meaning  of  Rev.  Laws,  c.  110, 
§  58,  making  certain  officers  of  corporations 
personally  liable  for  signing  any  certificate 
required  by  law,  knowing  it  to  be  false,  and 
also  passing  upon  the  questions  whether  the 
certificate  in  question  was  false  and  whether 
the  officers  knew  that  it  was ) .  i 

83.  Alabama. —  See  State  v.  Bristol  Sav. 
Bank,  108  Ala.  3,  18  So.  533,  54  Am.  St. 
Rep.  141. 

Arkansas. —  See  Woodson  v.  State,  69  Ark. 
521,  65  S.  W.  465. 

Illinois. —  Pierce  v.  People,  106  111.  11,  46 
Am.  Rep.  683. 

Kansas. —  State  v.  Phipps,  50  Kan.  609,  31 
Pac.  1097,  34  Am.  St.  Rep.  152,  18  L.  R.  A. 
657. 

Kentucky. —  Com.  v.  Read  Phosphate  Co., 
113  Ky.  32,  67  S.  W.  45,  23  Ky.  L.  Rep.  2284 
(holding  that  in  an  action  by  the  common- 
wealth against  a  foreign  corporation  to  re- 
cover a  penalty  imposed  for  engaging  in  busi- 
ness without  complying  with  the  statute,  it 
was  a  question  for  the  jury  under  the  evi- 
dence whether  defendant  had  engaged  in  busi- 
ness in  the  state,  and  also  that,  on  it  being 
shown  that  defendant  had  done  so,  the  bur- 
den was  upon  it  to  show  that  it  had  complied 
with  the  statute)  ;  Com.  v.  Parlin,  etc.,  Co., 
80  S.  W.  791,  26  Ky.  L.  Rep.  58.  Under  Ky. 
St.  §  576,  providing  for  the  punishment  of 
every  corporation  doing  business  in  the  state 
which  shall  fail  to  have  its  corporate  name 
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In  some  states  violation  of  the  statute  by  an  agent  is  made  a  misdemeanor  and  he 
is  rendered  liable  to  line  or  imprisonment,  or  both.^  Prosecution  of  a  person  for 
acting  as  agent  of  a  foreign  corporation  without  taking  out  the  license  required 
by  statute  is  not  barred  by  the  subsequent  taking  out  of  such  license.^  To 
render  the  agent  liable  the  act  of  agency  must  be  done  within  the  state,*^  but  it  is 
not  necessary  that  the  contracts  made  through  his  agency  shall  be  made  within 
the^  state.^  Penal  provisions  of  statutes  relating  to  foreign  corporations  and 
their  agents  are  to  be  strictly  construed,  and  their  penal  intent  must  be  shown  in 
clear  and  unambiguous  words.^ 

N.  Effect  of  Non-Compliance  With  Statute  on  Existence  of  Corpora- 
tion. From  what  has  been  said  in  the  preceding  sections  as  to  the  efEect  of  a 
foreign  corporation's  failure  to  comply  with  the  statutes  of  a  state  requiring 
it  to  lile  a  copy  of  its  charter  or  articles  of  incorporation  or  imposing  other 
conditions  precedent  to  its  right  to  do  business  therein,  it  is  obvious  that  such 


painted  or  printed  "  on  its  principal  place 
or  places  of  business,"  an  indictment  charg- 
ing that  defendant  corporation  failed  and  re- 
fused to  have  its  corporate  name  painted  or 
printed  on  its  principal  place  of  business  in 
the  city  of  M  is  not  sufficient.  Standard  Oil 
Co.  X.  Com.,  62  S.  W.  897,  23  Ky.  L.  Rep. 
302.  As  to  instructions  and  evidence  on  a 
pl-osecution  of  the  Associated  Press  for  viola- 
tion of  Ky.  St.  §  571,  declaring  it  unlawful 
for  any  foreign  corporation  to  carry  on  busi- 
ness in  the  state  without  having  filed  a  state- 
ment designating  its  office  and  its  agent 
thereat  upon  whom  process  may  be  served, 
see  Associated  Press  v.  Com.,  60  S.  W.  295, 
523,  867,  22  Ky.  L.  Eep.  1229,  1369. 

Missouri. —  State  v.  New  York  L.  Ins.  Co., 
81  Mo.  89;  State  v.  Stewart,  47  Mo.  382, 
mode  of  enforcing  penalty  against  agent. 

Montana. —  Hershfield  v.  Rocky  Mountain 
Bell  Telephone  Co.,  12  Mont.  102,  29  Pac. 
883 ;  King  v.  National  Mining,  etc.,  Co.,  4 
Mont.  1,  1  Pac.  727. 

Pennsylvania. —  Com.  t.  Eeinoehl,  163  Pa. 
Kt.  287,  29  Atl.  896,  25  L.  R.  A.  247 ;  Com.  f. 
Biddle,  139  Pa.  St.  605,  21  Atl.  134,  11  L. 
R.  A.  561 ;  Com.  v.  Hammer,  11  Pa.  Super.  Ct. 
138. 

United  States. —  Rothschild  v.  Adler- Wein- 
berger Steamship  Co.,  130  Fed.  866,  65  C.  C. 
A.  350  [reversing  123  Fed.  145]  (Pennsyl- 
vania statute)  ;  Oakland  Sugar  Mill  Co.  v. 
Fred  W.  Wolf  Co.,  118  Fed.  239,  55  C.  C.  A. 
93  (whether  a  foreign  corporation  has  been 
engaged  in  transacting  or  carrying  on  busi- 
ness in  the  state,  so  as  to  be  subject  to  the 
penalty  imposed  by  statute,  is  one  of  fact  for 
the  jury,  unless  the  evidence  is  undisputed, 
and  but  one  inference  can  be  drawn  from  it ) . 

See  also  supra.  III,  K. 

Excessive  verdict  (eight  thousand  dollars) 
in  an  action  against  a  corporation  for  doing 
business  for  a  short  period  without  eomply- 
ino-  with  the  statute.  Finlay  Brewing  Co.  v. 
People,  111  111.  App.  200. 

Penalty  imposed  on  agents  and  not  on  cor- 
porations.—  State  V.  New  York  L.  Ins.  Co.,  81 
Mo.  89;  State  v.  Charter  Oak  L.  Ins.  Co.,  9 
Mo.  App.  364. 

Proof  as  to  agency. —  Under  such  a  statute 
it  has  been  held  that  testimony  of  an  alleged 
agent  of  a  foreign  corporation  that  he  was 
[83] 


or  was  not  such  agent  is  a  conclusion  of  the 
witness  and  should  amount  to  nothing  with 
the  jury  unless  borne  out  by  the  evidence; 
and  the  fact  that  a  borrower  from  a.  foreign 
corporation  executes  a  contract  constituting 
a  person  his  agent  to  procure  the  loan  does 
not  preclude  the  state  from  showing  that  such 
person  really  acted  as  agent  for  the  corpora- 
tion. State  V.  Bristol  Sav.  Bank,  108  Ala. 
3,  18  So.  533,  54  Am.  St.  Rep.  141. 

84.  Alahama. — •  Collier  v.  Davis,  94  Ala. 
456,  10  So.  86;  Elsberry  v.  State,  52  Ala.  8, 
holding  that  the  superintendent  or  other  per- 
son conducting  the  business  of  a  foreign  cor- 
poration, although  he  does  none  on  his  own 
account  but  acts  simply  as  the  servant  of  the 
corporation,  may  be  convicted  under  such  -a, 
statute  where  neither  he  nor  the  corporation 
takes  out  a  license. 

Arkansas. —  Woodson  v.  State,  69  Ark.  521, 
65  S.  W.  465. 

Illinois. —  Pierce  i'.  People,  106  111.  11,  46 
Am.  Rep.  683,  holding  that  defendant  was 
acting  as  the  agent  of  a  foreign  insvirance 
company  and  not  as  the  agent  of  the  assured. 

Indiana. —  State  r.  Briggs,  116  Ind.  55,  18 
N.  E.  395,  holding  that  the  District  of  Co- 
lumbia was  a  "  state,"  within  the  meaning 
of  such  a  statute. 

Iowa. —  Hartman  v.  HoUowell,  (1905)  102 
N.  W.  524. 

Kansas. —  State  v.  Phipps,  50  Kan.  609,  31 
Pac.  1097,  34  Am.  St.  Rep.  152,  18  L.  R.  A. 
657,  violation  of  anti-trust  statute  by  local 
agents  of  foreign  insurance  companies. 

Missouri. —  State  v.  Stewart,  47  Mo.  382. 

85.  Elsberry  v.  State,  52  Ala.  8. 

86.  Collier  v.  Davis,  94  Ala.  456,  10  So. 
86;  Jackson  v.  State,  50  Ala.  141;  People  v. 
Imlay,  20  Barb.   (N.  Y.)  68. 

87.  Pierce  v.  People,  106  111.  11,  46  Am. 
Rep.  683. 

The  interstate  commerce  clause  in  the  fed- 
eral constitution  may  protect  an  agent  of  a 
foreign  corporation.     See  supra,  I,  D,  3. 

88.  Com.  V.  Reinoehl,  163  Pa.  St.  287,  29 
Atl.  896,  25  L.  R.  A.  247;  Com.  v.  Biddle, 
139  Pa.  St.  605,  21  Atl.  134,  11  L.  R.  A.  561; 
Cora'.  V.  Hammer,  11  Pa.  Super.  Ct.  138; 
Rothschild  v.  Adler-Weinberger  Steamship 
Co.,  130  Fed.  866,  65  C.  C.  A.  350  [revers- 
ing 123  Fed.  145]. 
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non-compliance  does  not  in  any  way  affect  the  validity  of  the  existence  of  a 
foreign  corporation,  and  so  it  has  been  lield.^' 

0.  Right  of  Private  Individuals  to  Enjoin  Corporation.  As  a  general 
proposition  a  private  individual  cannot  sue  to  enjoin  acts  within  the  state  by  a 
foreign  corporation  on  the  ground  that  it  has  not  complied  with  statutory  con- 
ditions precedent  to  the  right  to  do  business  within  the  state,  but  the  proceedings- 
to  exclude  it  must  be  instituted  by  the  attorney-general  or  other  {)roper  officer  on 
behalf  of  tlie  state.^  But  where  the  acts  of  a  foreign  corporation  not  author- 
ized under  the  laws  of  the  state  infringe  the  private  rights  of  an  individual  (or 
private  corporation)  or  constitute  a  public  nuisance  causing  him  special  damage, 
he  may  maintain  a  suit  for  an  injunction.'^ 

V.  ACTIONS  BY  AND  AGAINST  FOREIGN  CORPORATIONS. 
A.  Actions  by  Foreig-n  Corporations'^ — l.  Power  to  Sue  in  General  — 
a.  Rule  Stated.  It  may  be  laid  down  as  a  general  principle  that  whenever  a  for- 
eign corporation  has,  within  the  domestic  jurisdiction,  the  power  to  become  the 
obligee  in  a  given  contract  or  to  acquire  or  own  real  or  personal  property,  it  has 
the  same  right  of  action,  at  law  and  in  equity,  to  enforce  performance  of  such 
contract  or  recover  damages  for  its  breach,  or  to  recover  possession  of  such  prop- 
erty or  prevent  or  recover  for  injuries  thereto,  which  is  afforded  by  the  laws  of 
such  state  to  domestic  persons  or  corporations.'^ 


89.  Rough  V.  Breitung,  117  Mich.  48,  75 
N.  W.  147,  holding  therefore  that  a  contract 
by  the  shareholders  of  a  foreign  corporation 
individually,  for  sale  of  the  corporate  prop- 
erty in  Michigan,  could  not  be  sustained  on 
the  ground  that  there  was  no  corporation,  but 
merely  an  association  of  individuals,  because 
of  failure  of  the  corporation  to  comply  with 
the  local  statute.  See  also  Boyington  v.  Van 
Etten,  62  Ark.  63,  35  S.  W.  622,  shareholders 
and  officers  not  liable  as  partners. 

90.  See  supra,  III,  S.  See  also  MacGinniss 
v.  Boston,  etc.,  Consol.  Copper,  etc..  Mining 
Co.,  29  Mont.  428,  75  Pac.  89;  Williams  v. 
Hintermeister,  26  Fed.  889. 

91.  Smith  V.  Alberta,  etc.,  Exploration, 
etc.,  Co.,  (Ida.  1903)  74  Pac.  1071  (special 
damage  from  construction  of  works  by  foreign 
corporation  not  authorized  to  do  business  in 
the  state)  ;  Seattle  Gas,  etc.,  Co.  K.  Citizens' 
Light,  etc.,  Co.,  123  Fed.  588  (suit  by  gas 
company  having  franchise  from  city  to  en- 
join rival  foreign  corporation  not  authorized 
to  do  business  in  the  state  from  interfering 
with  complainant's  mains  and  service  pipes 
by  laying  mains  and  pipes ) .  See,  generally, 
Nuisances.  It  was  held,  under  a  statute 
containing  such  provisions,  that  a  domestic 
citizen  could  not  maintain  an  action  against 
a,  foreign  corporation^,  on  behalf  of  himself 
and  others  similarly  situated,  to  enjoin  it 
from  erecting  certain  telephone  poles  in  a 
city,  on  the  ground  of  its  failure  to  comply 
with  the  statute,  unless  otherwise  the  peti- 
tion showed  a  right  to  an  injunction.  Hersh- 
field  V.  Rocky  Mountain  Bell  Telephone  Co..  12 
Mont.  102,  29  Pac.  883.  The  decision  does 
not  seem  to  be  sound.  Although  the  munici- 
pal authorities  had  authorized  the  establish- 
ment of  the  telephone  service,  yet,  as  defend- 
ant corporation  had  no  right  to  enter  the 
state  for  the  purpose  of  doing  business,  its 
occupation  of  the  public  streets  was  unlaw- 

[IV.  N] 


ful,  and  was  therefore  a  nuisance;  and  conse- 
quently any  abutting  landowner  damaged 
thereby  ought  to  have  been  allowed  an  in- 
junction to  restrain  the  same. 

92.  Mandamus  or  injunction  against  state 
ofScer  see  supra,  III,  Q,  R. 

Proof  of  existence  of  foreign  corporation 
see  CoBPOEATiONS,  10  Cyc.  243. 

93.  Alabama. —  Georgia  Importing,  etc.,  Co.' 
V.  Locke,  50  Ala.  332;  Eslava  v.  Ames  Plow 
Co.,  47  Ala.  384 ;  Lucas  v.  State  Bank,  2  Stew. 
147. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Phila- 
delphia Fire  Assoc,  55  Ark.  163,  18  S.  W, 
43. 

Colorado. —  Utley  v.  Clark-Gardner  Lode 
Min.  Co.,  4  Colo.  369. 

Illinois. —  John  Spry  Lumber  Co.  v.  Chap- 
pell,  184  111.  539,  56  N.  E.  794;  Washtenaw 
Bank  v.  Montgomery,  3  III.  422;  Bishop  v. 
American  Preservers'  Co.,  51  111.  App.  417; 
Jewelers'  Mercantile  Agency  v.  Douglass,  35 
111.  App.  627. 

Indiana. —  Smith  v.  Little,  67  Ind.  549 ; 
Guaga  Iron  Co.  v.  Dawson,  4  Blackf.  202. 

Kentuclcy. —  Galliopolis    Bank    v.    Trimble, 

6  B.  Mon.  599,  604;  Taylor  v.  Illinois  Bank, 

7  T.  B.  Mon.  576;  Pendleton  v.  Common- 
wealth Bank,  1  T.  B.  Mon.  171. 

Louisiana. —  Frazier  v.  Willeox,  4  Rob.  517  ; 
Williamson  v.  Smoot,  7  Mart.  31,  12  Am.  Dec. 
494. 

Maine. —  Savage  Mfg.  Co.  v.  Armstrong,  17 
Me.  34,  35  Am.  Dec.  227. 

Maryland. —  Lycoming  F.  Ins.  Co.  v.  Lang- 
ley,  62  Md.  196;  Wellersburg,  etc..  Plank  Road 
Go.  V.  Young,  12  Md.  476;  McKim  v.  Odom, 
3  Bland  407. 

Massachusetts. —  British  American  Land 
Co.  V.  Ames,  6  Mete.  391 ;  Portsmoutli  Livery 
Co.  !'.  Watson,  10  Mass.  91. 

Michigan. —  Emerson  v.  McCormick  Mach.. 
Co.,  51  Mich.  5,  16  N.  W.  182. 
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b.  Sight  to  Sue  Rests  Upon  Comity  of  State  of  Forum.  The  right  of  a  corpora- 
tion to  sue  in  tlie  courts  of  another  state  or  country  is  not  an  absolute  right  but 
rests  upon  the  comity  of  states.'*  Under  the  operation  of  this  principle  of  comity 
a  corporation  created  in  one  state  can  sue  in  the  courts  of  another  state  the  same 
as  a  domestic  corporation  can,  unless  prohibited  by  the  legislation  of  the  state  in 
■which  it  attempts  to  sne.^' 

e.  Right  to  Sue  Subject  to  Restraints  of  Local  Law  —  (i)  In  General.  This 
doctrine  is  often  roughly  expressed  in  the  proposition  that  a  corporation  created 
by  the  laws  of  one  state  may  maintain  an  action  in  another  state  or  country,  unless 
restrained  from  so  doing  by  the  local  laws  of  such  other  state  or  country.'*  As 
■we  have  seen  statutes  exist  in  many  states,  if  not  in  all,  expressly  imposing  restric- 


Minnesota. —  Northwestern  Mut.  L.  Ins.  Co. 
V.  Stone,  36  Minn.  108,  31  N.  W.  54,  holding 
that  commencement  of  a  suit  in  the  federal 
court  by  a  foreign  corporation,  forbidden  by 
statute,  did  not  affect  its  right  to  riaintain 
the  action  in  a  state  court  after  discontinuing 
the  action  in  the  federal  court. 

Mississippi. —  Williams  v.  Creswell,  51 
Miss.  817;  Hines  v.  North  Carolina,  10  Sm. 
&  M.  529. 

Missouri. —  Edwardsville  Bank  v.  Simp- 
son, 1  Mo.  184.  And  see  St.  Louis  Pevpetual 
Ins.  Co.  V.  Cohen,  9  Mo.  421. 

New  Hampshire. —  Lumbard  v.  Aldnch,  8 
N.  H.  31,  28  Am.  Dec.  381.  See  also  Kidd  v. 
New  Hampshire  Traction  Co.,  72  N.  H.  273, 
56  Atl.  465,  66  L.  R.  A.  574;  Libbey  v.  Hodg- 
don,  9  N.  H.  394. 

New  Jersey. —  Mechanics'  Bank  v.  Godwin, 
14  N.  J.  L.  439;  Manhattan,  etc.,  Sav.,  etc., 
Assoc.  V.  Massarelli,   (Ch.  1899)   42  Atl.  284. 

New  York. —  New  York  Floating  Derrick 
Co.  V.  New  Jersey  Oil  Co.,  3  Duer  648;  Wil- 
liams V.  Michigan  Bank,  7  Wend.  539;  New 
Jersey  Protection,  etc.,  Bank  v.  Thorp,  6  Cow. 
46;  Silver  Lake  Bank  v.  North,  4  Johns.  Ch. 
370.  See  also  Diamond  Match  Co.  v.  Roeber, 
106  N.  Y.  473,  13  N.  E.  419,  60  Am.  Rep. 
464;  Direct  U.  S.  Cable  Co.  v.  Dominion  Tel. 
Co.,  84  N.  Y.  153 ;  Mutual  Ben.  L.  Ins.  Co.  v. 
Davis,  12  N.  Y.  569;  Gorton  Steamer  Co.  v. 
Spofford,  5  N.  Y.  Civ.  Proe.  116;  Fisher  v. 
World  Mut.  L.  Ins.  Co.,  47  How.  Pr.  451; 
Bank  of  Commerce  v.  Rutland,  etc.,  R.  Co.,  10 
How.  Pr.  1. 

North  Dakota. —  National  Cash  Register 
Co.  V.  Wilson,  9  N.  D.  112,  81  N.  W.  285. 

Ohio. —  Newburg  Petroleum  Co.  v.  Weare, 
27  Ohio  St.  343 ;  Lewis  v.  Kentucky  Bank,  12 
Ohio  132,  40  Am.  Dec.  469;  Mohr,  etc.,  Dis- 
tilling Co.  V.  Lamar  Ins.  Co.,  7  Cine.  L.  Bui. 
341. 

Pennsylvania. —  Leasure  v.  Union  Mut.  L. 
Ins.  Co.,  91  Pa.  St.  491;  Bushel  v.  Common- 
wealth Ins.  Co.,  15  Serg.  &  R.  173 ;  Stewart  v. 
U.  S.  Insurance  Co.,  9  Watts  126. 

Rhode  Island. —  Garrett  Ford  Co.  v.  'Ver- 
mont Mfg.  Co.,  20  R.  I.  187,  37  Atl.  948,  78 
Am.  St.  Rep.  852,  38  L.  R.  A.  545.     • 

South  Carolina. —  Cape  Fear  Bank  v.  Stine- 
metz,  1  Hill  44.  And  see  Cone  Export,  etc., 
Co.  V.  Poole,  41  S.  C.  70,  19  S.  E.  203,  24 
L.  R.  A.  289. 

South  Dakota. —  Pech  Mfg.  Co.  v.  Groves, 
6  S.  D.  504,  62  N.  W.  109. 

Tennessee. —  Talmadge  v.  North  American 


Coal,  etc.,  Co.,  3  Head  337;  Union  Bank  v. 
U.  S.  Bank,  4  Humphr.  369. 

Texas. —  Texas  Land,  etc.,  Co.  v.  Worsham, 
76  Tex.  556,  13  S.  W.  384;  Alabama  Bank  v. 
Simonton,  2  Tex.  531.  And  see  Middlebrook 
V.  David  Bradley  Mfg.  Co.,  (Civ.  App.  1894) 
27  S.  W.  169. 

Vermont. —  Day  v.  Essex  County  Bank,  13 
■Vt.  97.  And  see  State  v.  Boston,  etc.,  R.  Co., 
25  Vt.  433. 

Virginia. —  Taylor  v.  Alexandria  Bank,  5 
Leigh  471;  Rees  v.  Conococheague  uank,  5 
Rand.  326,  16  Am.  Dec.  755;  Marietta  Bank 
V.  Pindall,  2  Rand.  465.  And  see  I'reeman'a 
Bank  v.  Ruckman,  16  Gratt.  126. 

Wisconsin. —  Connecticut  Mut.  L.  Ins.  Co. 
V.  Cross,  18  Wis.  109.  And  see  Charter  Oak 
L.  Ins.  Co.  V.  Savpyer,  44  Wis.  387. 

United  States. —  Tombigbee  R.  Co.  v.  Knee- 
land,  4  How.  16,  11  L.  ed.  855;  Augusta  Bank 
V.  Earle,  13  Pet.  519,  10  L.  ed.  274;  Orange 
Nat.  Bank  v.  Traver,  7  Fed.  146,  7  Sawy.  210; 
Clarke  v.  New  Jersey  Steam  Nav.  Co.,  5  Fed. 
Cas.  No.  2,859,  I  Story  531 ;  Commercial  Ins. 
Co.  V.  The  C.  D.  Jr.,  13  Fed  Cas.  No.  7,051, 
1  Woods  72;  New  York  Dry  Dock  f.  Hicks, 
18  Fed.  Cas.  No.  10,204,  5  McLean  111;  So- 
ciety for  Propagation,  etc.  v.  Wheeler,  22  Fed. 
Cas.  No.  13,156,  2  Gall.  105. 

England. —  Henriques  v.  Dutch  \Vest  India 
Co.,  2  Ld.  Raym.  1532,  2  Str.  807 

Canada. —  Connecticut,  etc.,  R.  Co.  v.  Com- 
stock,  1  Rev.  L6g.  589 ;  Palmer  v.  Ocean  Mar. 
Ins.  Co.,  29  N.  Brunsw.  501 ;  Howe  Mach.  Co. 
V.  Walker,  35  U.  C.  Q.  B.  37,  53. 

See  12  Cent.  Dig.  tit.  "  Corporations,'' 
§  2563  et  seq. 

94.  National  Telephone  Mfg.  Co.  v.  Du 
Bois,  165  Mass.  117,  42  N.  E.  510,  52  Am.  St. 
Rep.  503,  30  L.  R.  A.  628,  courts  of  equity 
are  not  open  to  a  foreign  corporation  as  a 
matter  of  strict  right,  but  as  matter  of  com- 
ity.    See  supra,  I,  C.  4. 

95.  Schmitt  V.  Mahoney,  60  Nebr.  20,  82 
N.  W.  99;  Cone  Export,  etc.,  Co.  v.  Poole,  41 
S.  C.  70,  19  S.  E.  203,  24  L.  R.  A.  289; 
Bishop  V.  American  Preservers  Co.,  51  111. 
App.  417  (has  the  right  to  sue  for  the  prop- 
erty it  owns,  although  it  is  abusing  the  priv- 
ilege it  enjoys  of  doing  business  in  the 
state)  ;  Colonial,  etc.,  Mortg.  Co.  v.  Catlin 
(Kan.  App.  1899)  57  Pac.  140;  Alliance- 
Trust  Co.  V.  Wilson,  (Kan.  App.  1899)  59 
Pac.  177.    See  supra,  I,  C,  4. 

96.  Edwardsville  Bank  v.  Simpson,  1  Mo... 
184;  U.  S.  Bank  v.  Deveaux,  5  Cranch  (U.  S.). 

[V.  A,  1,  C.  (I)] 
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tions  upon  the  right  of  foreign  corporations  to  sue ; "  but  the  mere  commence- 
ment or  prosecution  of  suits  is  not  doing  business  in  a  state  within  the  meaning 
of  a  restrictive  statute." 

(n)  Actions  w Federal  Courts.  As  we  have  seen,  when  a  foreign  corpo- 
ration brings  an  action  in  a  federal  court,  state  statutes  and  the  construction 
placed  upon  them  by  the  state  courts  will  be  followed  in  determining  whetlier 
the  corporation  has  any  right  of  action  ;  but  state  statutes  merely  prohibiting  or 
imposing  restrictions  upon  the  right  of  a  foreign  corporation  to  maintain  an 
action  in  the  state  courts  cannot  prevent  it  from  suing  in  the  federal  courts, 
where  it  has  a  cause  of  action." 

d.  May  Sue  In  Corporate  Name.  This  is  very  old  law ;  and  the  meaning  is 
tliat  a  foreign  corporation,  having  the  riglit  of  action  against  a  resident  of  the 
domestic  forum,  is  allowed  to  sue  and  recover  judgment  thereon  in  its  corporate 
name.  Thus,  the  Dutch  West  India  Company  was  allowed  to  sue  in  its  corpo- 
rate name  in  the  English  king's  bench  for  money  which  had  been  borrowed 
from  them  at  Amsterdam,  and  which  was  payable  in  bank  there,  and  to  recover 
judgment  for  the  same.^ 

e.  Special  Statutory  or  Other  Remedies.  When  a  foreign  corporation  has  a 
good  cause  of  action  in  a  state,  it  is  entitled,  in  the  absence  of  express  restriction 
or  exclusion,  not  only  to  the  right  to  resort  to  the  ordinary  remedies  by  actions 
at  law  or  in  equity,  but  also,  by  comity,  to  the  same  right  as  domestic  corpora- 
tions to  resort  to  special  statutory  or  other  remedies,  such  as  attachment,^  man- 
damus,^ mechanics'  liens,*  and  the  like.' 

2.  For  What  Causes  of  Action  —  a.  In  General.  The  principle  being  conceded 
that  a  foreign  corporation  may  sue  for  the  redress  of  injuries  in  the  domestic 
jurisdiction,  it  must  follow,  in  the  absence  of  statutory  restraints,  that  it  may  sue 
upon  any  cause  of  action  for  which  a  domestic  person  or  corporation  might  sue.* 
Por  example,  it  may  maintain  an  action  at  law  or  in  equity  to  collect  a  debt  due 
to  it  or  enforce  performance  or  recover  damages  for  breach  of  a  contract  entered 
into  without  the  state,  or  lawfully  within  the  state;'''  and  it  may  maintain  an. 

61,   3  L.   ed.   38;   Henriques  v.  Dutch  West  Compare  Attachment,  4  Cyc.  406. 

India   Co.,   2   Ld.   Raym.    1532,   2   Str.    807;  Failure  of  a  foreign  corporation  to  comply 

Dutch  West  India  Co.  v.  Van  Moyses,  2  Ld,  with  the  statute  of  the  state  imposing  con- 

Eaym.  1535  notCj  1  Str.  612.  ditions  precedent  to  its  right  to  maintain  ae- 

97.  See  supra.  III;  IV,  B,  5;  IV,  E;  IV,  H.  tions  therein  will  prevent  it  from  maintain- 

98.  See  supra.  III,  I,  text  and  note  13.  ing  proceedings   by   attachment.      J.   Walter 

99.  See  supra,  IV,  B,  6.  Thompson  Co.  v.  Whitehed,   185  111.  454,  56 
1.  Dutch  West  India  Co.  v.  Van  Moyses,  2  N.  E.  1106,  76  Am.  St.  Rep.  51;  Bradley  v. 

Ld.  Raym.  1535  note,  1  Str.  612;  Henriques  Armstrong,  9  S.  D.  267,  68  N.  W.  733.   "See 

V.  Dutch  West  India  Co.,  2  Ld.  Raym.  1532,  supra,  IV,  B,  5 ;  IV,  H. 

2    Str.   807.     And   see   the  other   cases   cited  3.  See  supra.  III,  Q. 

supra,  V,  A,  1,  a.  4.  Chapman   v.   Brewer,   43   Nebr.   890,   62 

3.  /Hinois.— Givens     v.     Merchants'     Nat.  N.  W.  320,  47  Am.  St.  Rep.  779.     See,  gen- 
Bank,  85  111.  442.  erally.  Mechanics'  Liens. 

Kansas. —  Payne  v.  Kansas  City  First  Nat.  5.  A  foreign  corporation  may  in  a  proper 

Bank,  16  Kan.  147.  case   resort   to   contempt   proceedings   to   en- 

Michigan. —  Eldorado  State  Bank  v.  Max-  force    rights.     See    Latimer    v.    Barmore,    81 

son,  123  Mich.  250,  82  N.  W.  31,  81  Am.  St.  Mich.  592,  46  N.  W.   1,  where,  however,  the 

Rep.  196.  right   of   a   foreign   corporation   to   institute 

Iflew  York. —  Bank  of  Commerce  v.  Rutland,  proceedings   for   contempt  to   enforce   a  civil 

etc.,  R.  Co.,  10  How.  Pr.  1.  remedy    was     denied,     under    the    Michigan 

Pennsylvania. —  H.  B.  Claflin  Co.  v.  Weiss,  statute,  because  the  corporation  had  neither 

16  Pa.  Co.  Ct.  247;   John  Ray  Clark  Co.  v.  been  served  with  process  in  the  suit  nor  vol- 

Toby  Valley  Supply  Co.,  14  Pa.  Co.  Ut.  344.  untarily     entered     its     appearance     therein. 

South  Dakota. —  Pech  Mfg.  Co.  v.  (jroves.  Compare  Contempt,  9  Cyc.  35. 

6  S.  D.  504,  62  N.  W.  109.  6.  Georgia  Importing,  etc.,  Co.  v.  Locke,  50 

Tennessee. —  Union  Bank  v.  U.  S.  Bank,  4  Ala.  332 ;  Silver  Lake  Bank  v.  North,  4  Johns. 

Humphr.  369.     See  also  Douglas  v.  Bank  of  Ch.    (N.  Y.)    370;   Henriques  v.  Dutch  West 

Commerce,  97  Tenn.  133,  36  S.  W.  874 ;  Com-  India  Co.,  2  Ld.  Raym.  1532,  2  Str.  807 ;  and 

mercial  Nat.  Bank  i'.  Motherwell  Iron,  etc.,  other  cases  cited  supra,  V,  A,  1,  a. 

Co.,  95  Tenn.  172,  31  S.  W.  1002,  29  L.  R.  A.  7.  Alahama.—  l,ncaa    v.    Georgia    Bank,    2 

164-  Stew.  147. 
[V,  A.  1.  e.  (I)] 
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action  for  any  tort  committed  against  it,'  such  as  an  action  for  libel,'  trespass,'"  or 
conversion."  It  may  maintain  an  action  for  damages  by  a  municipal  corporation 
to  its  telegrapb  and  telephone  poles  standing  within  the  limits  of  the  municipality, 
even  though  the  local  statute  prohibits  foreign  corporations  from  doing  business 
in  the  state  until  they  shall  have  complied  with  certain  prescribed  conditions."  In 
like  manner  it  may  maintain  an  action  to  recover  real  or  personal  property,  such 
as  writ  of  entry  or  ejectment,''  or  replevin,'*  or  forcible  entry  and  detainer  to 
recover  possession  of  real  estate  from  a  tenant  unlawfully  holding  over,  it  being 
no  defense  that  the  corporation  holds  the  premises  in  violation  of  law ;  '^  and  it 
may  intervene  in  attachment  proceedings  for  the  purpose  of  protecting  its  right  to 
the  property  attached.''  So  also  it  may  maintain  a  suit  in  equity  for  an  injunc- 
tion for  the  protection  of  its  rights ; "  and  generally  it  is  entitled  to  whatever 
remedy  is  accorded  to  a  domestic  creditor  for  the  collection  of  a  debt  due  for 
goods  sold  and  delivered,  with  priority  of  payment  according  to  the  priority  of 
its  execution,  although  it  may  have  no  office  in  the  state  of  the  forum  whei-e 
service  can  be  had  upon  it." 

b.  Cases  to  Which  Comity  Does  Not  Extend.  This  comity  extends  so  far  that 
a  foreign  corporation  can  prosecute  its  rights  of  action  therein  in  the  same 
manner  and  as  freely  as  a  citizen  of  the  state.  Or  other  suitors  under  similar 
circumstances ;  but  it  cannot  be  allowed  to  maintain  in  such  courts  actions  or 


Illinois. —  Washtenaw  Bank  v.  Montgomery, 
3  111.  422.  ' 

Indiana. —  Guaga  Iron  Co.  v.  Dawson,  4 
Blackf.  202. 

Louisiana. —  Frazier  v.  Willeox,  4  Rob.  517. 

Maine.—  Savage  Mfg.  Co.  v.  Armstrong,  17 
Me.  34,  35  Am.  Dec.  227. 

Maryland. —  Wellersburg,  etc..  Plank  Road 
Co.  V.  Young,  12  Md.  476. 

Massachusetts. —  British  American  Land 
Co.  V.  Ames,  6  Mete.  391. 

Missouri. —  Edwardsville  Bank  v.  Simpson,  , 
1  Mo.  184. 

New  York.—  Diamond  Match  Co.  u.  Roeber, 
106  N.  Y.  473,  13  N.  B.  419,  60  Am.  Rep.  464; 
Williams  v.  Michigan  Bank,  7  Wend.  539; 
Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  370. 

Ohio. —  Lewis  v.  Kentucky  Bank,  12  Ohio 
132,  40  Am.  Dec.  469. 

South  Carolina. —  Cape  Fear  Bank  v.  Stine- 
metz,   1  Hill  44. 

United  States. —  Tombigbee  R.  Co.  v.  Knee- 
land,  4  How.  16,  11  L.  ed.  855;  Augusta  Bank 
V.  Earle,  13  Pet.  519,  10  L.  ed.  274. 

Canada. —  Connecticut,  etc.,  R.  Co.  v.  Com- 
stock,  1  Rev.  Lgg.  589 ;  Palmer  v.  Ocean  Mar. 
Ins.  Co.,  29  N.  Brunsw.  501;  Howe  Mach.  Co. 
V.  Walker,  35  U.  C.  Q.  B.  37,  53. 

And  see  the  other  cases  cited  supra,  V,  A, 
1,  a.    See  also  supra,  I,  B,  C;  III;  IV. 

Subscriptions  to  stock. —  A  foreign  corpora- 
tion may  maintain  an  action  to  recover  calls 
made  upon  subscriptions  to  its  capital  stock, 
where  the  calls  have  properly  been  made  in 
the  state  of  its  creation.  Mandel  v.  Swan 
Land,  etc.,  Co.,  154  111.  177,  40  N.  E.  462, 
45  Am.  St.  Rep.  124,  27  L.  R.  A.  313  [re- 
versing 51  111.  App.  204] ;  Wellersburg,  etc.. 
Plank  Road  Co.  v.  Young,  12  Md.  476 ;  Anglo- 
American  Land,  etc.,  Co.  v.  Dyer,  181  Mass. 
593  64  N.  E.  416,  92  Am.  St.  Rep.  437 ;  Sigua 
Iron  Co.  V.  Brown,  171  N.  Y.  488,  64  N.  E. 
194  [.affirming  58  N.  Y.  App.  Div.  436,  69 
N.    Y.    Suppl.   295    {affirming   33   Misc.    50, 


68  N.  Y.  Suppl.  141)].  But  compare  Park- 
hurst  ;;.  Mexican  Southeastern  R.  Co.,  102 
111.  App.  507.  See  also  Cokpoeations,  10 
Cyc.  510. 

8.  Jewelers'  Mercantile  Agency  v.  Doug- 
lass, 35  111.  App.  627;  and  other  cases  in  tlie 
notes  following. 

9.  Jewelers'  Mercantile  Agency  v.  Doug- 
lass, 35  111.  App.  627. 

10.  Utley  V.  Clark-Gardner  Lode  Min.  Co., 
4  Colo.  369 ;  Delaware,  etc.,  Tel.,  etc.,  Co.  v. 
Pensauken  Tp.,  116  Fed.  910.  See  also  supra, 
II. 

11.  Portsmouth  Livery  Co.  v.  Watson,  10 
Mass.  91 ;  Emerson  v.  McCormick  Mach.  Co., 
51  Mich.  5,  16  N.  W.  182. 

12.  Delaware,  etc.,  Tel.,  etc.,  Co.  i\  Pen- 
sauken Tp.,  116  Fed.  910. 

13.  Lumbard  v.  Aldrich,  8  N.  H.  31,  28  Am. 
Dec.  381.    See  also  supra,  II,  A. 

14.  Bishop  V.  American  Preservers  Co.,  51 
111.  App.  417;  Smith  v.  Little,  67  Ind.  549; 
American  Typefounders  Co.  v.  Conner,  6  Misc. 
(N.  Y.)  391,  26  N.  Y.  Suppl.  742;  National 
Cash  Register  Co.  v.  Wilson,  9  N.  D.  112,  81 
.NT.  W.  285.     See  also  supra,  II,  C. 

15.  Friek  Co.  f.  Marshall,  86  Mo.  App.  463. 

16.  Williamson  v.  Smoot,  7  Mart.  (La.)  31, 
12  Am.  Dec.  494.  See  also  Gates  Iron  Works 
r.  Cohen,  7  Colo.  App.  341,  43  Pac.  667,  hold- 
ing also  that  intervention  by  a  foreign  corpo- 
ration in  attachment  proceedings  was  not 
doing  business  in  the  state,  within  the  mean- 
ing of  a  restrictive  statute.    See  supra.  III,  I. 

17.  John  Spry  Lumber  Co.  v.  Chappell,  184 
111.  539,  56  N.  E.  794  {affirming  85  111.  App. 
223] ;  Direct  U.  S.  Cable  Co.  v.  Dominion 
Tel.  Co.,  84  N.  Y.  153  [reversing  22  Hun 
568]. 

18.  John  Spry  Lumber  Co.  v.  Chappell,  184 
111.  539,  56  N.  E.  794  [affirming  85  111.  App. 
223] ;  Direct  U.  S.  Cable  Co.  v.  Dorninion 
Tel.  Co.,  84  N.  Y.  153  [reversing  22  Hua 
568]. 

[V.  A,  2.  b] 
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proceedings  denied  to  residents  of  tlie  state  or  other  suitors  in  its  courts."  It 
cannot  in  Delaware  upon  the  rule  of  comity  demand  a  writ  of  mandamus  until 
the  state  has  in  some  manner  recognized  its  corporate  existence  and  powers.^ 

3.  Pleading  and  Evidence  in  Actions  by  Foreign  Corporations  —  a.  In  General. 
In  this  connection  those  questions  only  will  be  considered  wliich  are  peculiar  to 
actions  by  foreign  corporations,  other  questions  of  pleading  or  evidence,  althougli 
arising  in  such  actions,  being  treated  under  other  titles.^' 

b.  Allegation  of  Corporate  Existence.  It  is  believed  that  the  rules  obtaining 
in  many  jurisdictions,  elsewhere  considered,  which  dispense  entirely  with  the 
allegation  that  plaintiff  or  defendant  is  a  corporation  or  which  permit  that  allega- 
tion to  be  made  in  the  most  general  language,  without  pleading  the  charter  or 
incorporating  statute,  or  explaining  how  it  came  to  be  a  corporation,^'  a^PP'y  to 
foreign  as  well  as  to  domestic  corporations.^ 

e.  Allegation  and  Proof  of  Compliance  or  Non-Compliance  With  Local  Laws 
—  (i)  In  Oexeral.  Whether  it  is  necessary  for  a  corporation  plaintiff  to  allege 
compliance  with  statutory  requirements  will  depend  upon  the  language  of  the 
statute,  and  upon  the  view  which  is  taken  in  the  particular  jiirisdietiou  upon  the 
question  whether  the  non-compliance  with  it  operates  of  itself  to  cut  off  a  right 
of  action  on  the  part  of  the  corporation ;  and  upon  the  further  question  whether 
compliance  with  the  statute  is  in  the  nature  of  a  condition  precedent  to  such 
right  of  action.^  In  some  states  the  view  has  been  taken  that  a  foreign  corpo- 
ration cannot  maintain  an  action  upon  a  contract  made  within  the  domestic  state, 
without  alleging  and  proving  that  it  has  complied  with  the  laws  of  such  state 
imposing  the  doing  of  certain  acts,  such  as  liaving  a  duly  constituted  agent  and 
known  place  of  business  in  the  state,  etc.,  as  the  condition  upon  which  alone  it 
is  permitted  to  do  business  within  the  state ;  the  language  of  the  statute  or  its 
judicial  construction  beiug  such  that  a  compliance  with  it  is  a  condition  precedent 
to  the  right  to  maintain  an  action  in  the  courts  of  the  state,  so  that,  as  in  the  case 
of  other  conditions  precedent,  compliance  with  it  must  be  averred  and  proved 
by  plaintiff.^'  In  these  states  it  will  not  be  sufficient  for  the  corporation  to  allege, 
in  general  terms,  that  it  has  complied  with  the  laws  of  the  state  authorizing  a 

19.  State  V.  Green  Lake  County,  98  Wis.  Smith,  9  Abb.  Pr.  (N.  Y.)  168.  Statements 
143,  73  N.  W.  788.  See  also  supra,  I,  C,  4,  not  an  exception  to  a  petition  under  the 
and  cases  there  cited.  Texas  system  of  pleading  which  did  not  raise 

20.  Baltimore,  etc.,  Tel.  Co.  v.  Delaware,  the  question  whether  plaintiff  was  a,  corpo- 
etc,  Tel.,  etc.,  Co.,  7  Houst.  (Del.)  269,  31  ration  having  the  capacity  to  sue  as  such. 
Atl.  714.  Lasater  v.   Purcell   Mill,   etc.,    Co.,   22   Tex. 

21.  See  COKPOKATIONS,  10  Cyc.  1 ;  and,  gen-  Civ.  App.  33,  54  S.  W.  425.  See  also  CoBPO- 
erally,  Pleadino,  and  cross-references  under  bations,  10  Cyc.  1347  et  seq. 

that  title.  24.  See  supra,  IV,  B,  5. 

22.  Questions  of  pleading  relating  to  cor-  25.  Alabama. — Christian  v.  American  Free- 
porate  existence  see  Corporations,  10  Cyc.  hold  Land,  etc.,  Co.,  89  Ala.  198,  7  So.  427; 
1347  et  seq.  Mullens  v.  American  Freehold  Land  Mortg. 

Proof  of  existence  of  foreign  corporation  Co.,  88  Ala.  280,  7  So.  201;  Farrior  v.  New 
see  CoBPOEATiONS,  10  Cyc.  243.  England  Mortg.    Security   Co.,   88   Ala.   275, 

23.  For    instance,    a    foreign    corporation,       7  So.  200. 

suing  in  the  courts  of  Ohio,  is  not  required  New  York. —  Welsbach  Co.  v.  Norwich  Gaa, 

to   set  out  in   its  petition  the  terms   of   its  etc.,  Co.,  96   N.  Y.  App.  Div.   52,  89   N.   Y. 

charter,    showing    its   ppacity    to    maintain  Suppl.   284    \afp,rmed  '  iu   180   N.   Y.   533,  72 

the    action.      Smith   v.    Weed   Sewing  Mach.  N.  E.  1152]. 

Co.,  26  Ohio  St.  562.     So,  it  has  been  held,  Petmsylvama. —  West  Jersey  Ice  Mfg.   Co. 

iu    Indiana,    in    the    case    of    a    corporation  v.  Armour,  12  Pa.  Super.  Ct.  443. 
formed  by  the  concurrent  legislation  of  two  Texas. —  Taber    v.    Interstate    Bldg.,    etc., 

states,  that  it  is  not  necessary,  to  enable  such  Assoc,  91  Tex.  92,  40  S.  W.  954;   Chapman 

a  corporation,  when  suing,  to  put  in  evidence  v.  Hallwood  Cash  Register  Co.,  32  Tex.  Civ. 

its  act  of  incorporation  granted  by  the  legis-  App.  76,  73  S.  W.  969;   Peters  v.  Anheuser- 

lature  of  the  foreign  state,  that  it  should  have  Busch    Brewing    Co.,     (Civ.    App.    1900)     55 

pleaded   such   statute,   since   to   require   this  S.   W.   516;    Southern   Bldg.,,  etc.,   Assoc.'!?, 

would    lead   to   great   prolixity    in   pleading.  Skinner,   (Civ.  App.  1897)   42  S.  W.  320. 
Paine  v.  Lake  Erie,  etc.,  R.  Co.,  31  Ind.  283.  Vermont. —  Lycoming  F.  Ins.  Co.  v.  Wright, 

Compare,     however,     Connecticut     Bank     v.  55  Vt.  526. 
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ioreign  corporation  to  do  business  therein,  because  that  is  merely  stating  a  con- 
clusion of  law ;  but  it  must  aver  that  it  has  done  the  acts  which  the  statute 
requires,  stating  what  it  has  done.^'  It  must  appear  that  the  corporation  had 
complied  with  the  law  at  the  time  the  contract  was  made,  where  this  is  necessary 
to  enable  it  to  sue  tliereou,  and  not  merely  at  the  time  the  suit  was  commenced.'" 
Comphance  with  the  statute  need  not  be  alleged  where  the  complaint  does  not 
show  that  the  corporation  was  doing  business  in  the  state  or  that  the  contract  was 
made  in  the  state.^ 

(ii)  When  Non-Compliance  Wits  Local  Law  Is  Matter  of  Defense — 
(a)  In  General.  In  other  jurisdictions  it  is  held  that  a  foreign  corporation,  in 
order  to  maintain  an  action  arising  out  of  transactions  in  the  state,  does  not  have 
to  allege  its  compliance  with  the  statute  imposing  conditions  precedent  to  the 
right  to  do  business  in  the  state,  or  to  sue  therein,  but  that  non-compliance 
therewith  in  a  matter  of  defense  to  be  pleaded  in  bar  or  in  abatement,  according 
to  the  construction  placed  upon  the  statute  in  a  particular  jurisdiction.'' 

(b)  How  Suck  Defense  Is  Pleaded.  In  Indiana  and  some  of  the  other 
states,  in  order  to  make  this  defense  available,  it  must  be  set  up  by  a  plea  in 
abatement,  in  compliance  with  the  construction  of  the  statute  and  rules  of 
practice  in  the  particular  jurisdiction.*'     But  in  other  jurisdictions  the  plea  is  in 


26.  Mullens  v.  American  Freehold  Land 
Mortg.  Co.,  88  Ala.  280,  7  So.  201. 

27.  Mullens  v.  American  Freehold  Land 
Mortg.  Co.,  88  Ala.  280,  7  So.  201,  holding, 
because  of  the  principle  that  pleadings  are 
•construed  most  strongly  against  the  pleader, 
that  an  allegation  in  the  bill  to  foreclose  a 
mortgage,  that  plaintiff  "  has  "  complied  with 
the  laws,  etc.,  is  insufficient,  as  this  may  have 
reference  to  the  time  of  filing  the  bill  and  not 
to  the  time  at  which  the  contract  was  made. 

28.  St.  Louis,  etc.,  R.  Co.  v.  Philadelphia 
Fire  Assoc,  55  Ark.  163,  18  S.  W.  43;  Na- 
tional L.,  etc.,  Co.  V.  Gifford,  90  Minn.  358, 
90  N.  W.  919;  Mallon  v.  Rothschild,  38  Misc. 

(N.  Y.)    8,  76  N.  Y.  Suppl.  710. 

29.  Arkansas. —  White  River  Lumber  Co.  v. 
Southwestern  Imp.  Assoc,  55  Ark.  625,  18 
S.  W.  1055;  St.  Louis,  etc.,  R.  Co.  v.  Phila- 
-delphia  F.  Assoc,  55  Ark.  163,  18  S.  W.  43. 

Dakota. — •  American  Button-Hole  Over- 
Seaming,  etc,  Mach.  Co.  v.  Moore,  2  Dak.  280, 
8  N.  W.   131. 

Delaware. —  Standard  Sewing-Mach.  Co.  v. 
Frame,  2  Pennew.  430,  48  Atl.  188. 

Indiana. —  Sprague  v.  Cutler,  etc..  Lumber 
Co.,  106  Ind.  242,  6  N.  E.  335;  Cassaday  v. 
American  Ins.  Co.,  72  Ind.  95;  North  Mercer 
Natural  Gas  Co.  v.  Smith,  27  Ind.  App- 
472,  61  N.  E.  10.  And  see  the  cases  cited 
supra,  IV,  B,  5,  a. 

Iowa. —  McKinley-Lanning  L.  &  T.  Co.  v. 
Gordon,  113  Iowa  481,  85  N.  W.  816. 

Michigan. —  American  Ins.  Co.  v.  Cutler, 
36  Mich.  261. 

Minnesota. —  Lehigh  Valley  Coal  Co.  v.  Gil- 
more,  93  Minn.  432,  101  N.  W.  796. 

Missouri. —  American  Ins.  Co.  v.  Smith, 
73  Mo.  368;  State  v.  Hudson,  86  Mo.  App. 
501 ;  Parlin,  etc,  Co.  v.  Boatman,  84  Mo.  App. 

67. 

Montana. —  Zion  Co-operative  Mercantile 
Assoc.  V.  Mayo,  22  Mont.  100,  55  Pac.  915. 

Nebraska. —  Northern  Assur.  Co.  v.  Bor- 
gelt,    (1903)    93  N.  W.  226. 


New  Jersey. —  Allegheny  Co.  v.  Allen,  69 
N.  J.  L.  270,  55  Atl.  724. 

New  York. —  Charles  Roome  Parmele  Co. 
V.  Haas,  171  N.  Y.  579,  64  N.  E.  440  [revers- 
ing 67  N.  Y.  App.  Div.  457,  73  N.  Y.  Suppl. 
986] ;  Fuller  v.  Schrenk,  58  N.  Y.  App.  Div. 
222,  68  N.  Y.  Suppl.  781  [affirmed  in  171 
N.  T.  671,  64  N.  E.  1126] ;  St.  George  Vine- 
yard Co.  V.  Fritz,  48  N.  Y.  App.  Div.  233, 
62  N.  Y.  Suppl.  775;  Lehigh,  etc.,  R.  Co.  v. 
American  Bonding,  etc.,  Co.,  40  Misc.  698, 
83  N.  Y.  Suppl.  191;  Mallon  v.  Rothschild, 
3S  Misc.  8,  76  N.  Y.  Suppl.  710;  O'Reilly 
V.  Greene,  18  Misc.  423,  41  N.  Y.  Suppl.  1056. 
Compa/re  Welsbach  Co.  v.  Norwich  Gas,  etc., 
Co.,  96  N.  Y.  App.  Div.  52,  89  N.  Y.  Suppl. 
284  [affirmed  in  180  N.  Y.  533,  72  N.  E. 
1152]. 

Texas. — ■  Lea  v.  Union  Cent.  L.  Ins.  Co., 
17  Tex.  Civ.  App.  451,  43  S.  W.  927  (hold- 
ing that  it  is  not  necessary  under  Texas  stat- 
utes for  a  life-insurance  corporation  to  plead 
and  prove  that  it  has  a  permit  from  the 
secretary  of  state  to  do  business  in  the  state )  ; 
Miller  v.  Goodman,  15  Tex.  Civ.  App.  244, 
40  S.  W.  743  [affirmed  in  91  Tex.  41,  40  S.  W. 
718]. 

30.  Stone  v.  Chesapeake,  etc..  Invest.  Co., 
15  App.  Cas.  (D.  C.)  585;  Singer  Mfg.  Co. 
V.  Brown,  64  Ind.  548 ;  Daly  v.  National  L. 
Ins.  Co.,  64  Ind.  1 ;  North  Mercer  Natural 
Gas  Co.  V.  Smith,  27  Ind.  App.  472,  61  N.  E. 
10;  Brady  v.  Palmer,  19  Ohio  Cir.  Ct.  687, 
10  Ohio  Cir.  Dec.  27,  by  a  special  plea  in 
abatement,  in  which  defendant  must  allege 
that  the  corporation  has  a  place  of  business 
in  the  state,  that  it  is  doing  business  in  the 
state,  that  it  does  not  come  within  any  of 
the  exceptions  provided  for  in  the  statute, 
and  that  it  has  not  complied  with  the  re- 
quirements thereof.  Under  this  rule  an  an- 
swer defending  on  this  ground,  which  merely 
alleges  that  the  agent  of  plaintiff  corpora- 
tion failed  to  comply  with  the  requirements 
of  the  statute,  is  insufiicient.    It  is  necessary 
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bar.''  This  defensive  pleading,  by  whatever  name  called,  must  set  up  distinctly 
that  plaintiff  is  a  corporation  of  the  kind  or  class  named  in  the  restrictive  statute, 
or  the  plea  will  be  demurrable.®  A  general  plea  denying  its  right  to  maintain  an 
action  within  the  state  is  not  sufficient.^  Under  any  system  of  pleading  the 
defense  must  be  clearly  raised  by  affirmation  of  facts  which,  if  proved,  bring 
plaintiff  within  the  operation  of  the  statute  prohibiting  it  from  maintaining  the 
action.^  A  variance  in  the  name  of  the  foreign  state  under  which  plaintiff  was 
incorporated  is  immaterial.'' 

(c)  When  Such  Defense  May  Be  Raised  ly  Demurrer.  If  the  bill,  declara- 
tion, or  complaint,  by  whatever  name  called,  shows  on  its  face  that  plaintiff _  for- 
eign corporation  was  transacting  such  business  within  the  state  as  required  it  to 
file  a  statement  with  the  secretary  of  state  designating  a  known  place  of  business,, 
or  to  comply  with  other  statutory  conditions  precedent,  without  showing  that  it 
has  complied  with  the  statute  in  this  respect,  the  defense  that  it  has  not  complied 
with  the  law  may  be  raised  by  demurrer  in  those  states  where  the  corporation  is 


to  allege  that  it  had  failed  to  comply  with 
such  provisions,  at  or  prior  to  the  commence- 
ment of  the  action.  Singer  Mfg.  Co.  v.  Brown, 
swpra.  In  an  action  by  a  foreign  corporation, 
to  render  evidence  of  its  failure  to  comply 
with  the  law  as  to  duties  of  foreign  corpora- 
tions doing  business  in  the  state  available,  it 
must  be  shown  by  a  plea  in  abatement  under 
oath  in  an  answer,  which  must  precede  an 
answer  in  bar.  North  Mercer  Natural  Gas 
Co.  V.  Smith,  supra.  And  see  the  other  cases 
cited  supra,  IV,  B,  5,  a. 

Where  the  action  is  to  quiet  title  to  land. — 
In  Indiana  where  an  action  is  brought  by  a 
foreign  corporation  to  quiet  title  to  land, 
which  title  is  denied  merely,  a  certificate  of 
the  clerk  of  the  court  of  tlje  county  wherein 
such  land  is  situated,  stating  that  such  cor- 
poration has  not  filed  a  certificate  authoriz- 
ing it  to  do  business  in  such  county  as  a  for- 
eign corporation  or  otherwise,  is  not  admis- 
sible in  evidence,  since  such  failure  does  not 
invalidate  the  contracts  of  foreign  corpora- 
tions made  within  the  state.  North  Mercer 
Natural  Gas  Co.  v.  Smith,  27  Ind.  App.  472, 
61  N.  E.  10. 

31.  Utley  V.  Clark-Gardner  Lode  Min.  Co., 
4  Colo.  369.  See  the  cases  cited  supra,  IV, 
B,  5,  b. 

33.  Stone  v.  Chesapeake,  etc..  Invest.  Co., 
15  App.  Cas.   (D.  C.)   585. 

33.  American  Refrigerator  Transit  Co.  v. 
Adams,  28  Colo.  119,  63  Pac.  410,  failure  to 
file  articles  and  pay  fees. 

34.  McKinley-Lanning  L.  &  T.  Co.  v.  Gor- 
don, 113  Iowa  481,  85  N.  W.  816,  holding 
that  in  an  action  by  a  foreign  corporation 
on  a  note  and  mortgage  which  plaintiff  al- 
leges that  it  received  in  part  payment  for 
land  sold  to  defendant,  an  affirmation  by  de- 
fendant that  plaintifi'  was  not  the  owner  of 
the  note  and  mortgage  did  not  raise  the  issue 
of  the  right  of  plaintiff  to  hold  land  under 
the  laws  of  the  state.  And  where  a  complaint 
alleged  that  plaintiflF  was  a  foreign  corpora- 
tion, to  which  defendant  answered  that  he 
had  no  knowledge  or  information  sufficient  to 
form  a  belief,  but  did  not  affirmatively  set 
out  that  plaintiff  had  not  complied  with  a 
statute  requiring  foreign  corporations  to  ob- 
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tain  a  certificate  of  authority  to  do  business 
in  the  state,  it  was  held  that  plaintiff  could 
recover  without  showing  that  fact.  Inter- 
national Soc.  V.  Dennis,  76  N.  Y.  App.  Div. 
327,  78  N.  Y.  Suppl.  497.  So  in  an  action 
by  a  foreign  corporation  to  recover  assess- 
ments on  stock,  an  affidavit  of  defense  was 
held  insufficient  where  it  averred  that  plain- 
tiff maintained  an  office  in  Philadelphia, 
where  its  business  was  carried  on  and  where 
the  assessment  was  made,  that  all  the  busi- 
ness relative  to  the  issue  of  stock  was  con- 
ducted in  Pennsylvania,  and  that  plaintiff  had 
not  complied  with  the  local  law,  as  the  affi- 
davit should  state  when  the  business  was 
conducted  at  the  office  referred  to  and  what 
was  the  character  of  the  business.  Galena 
Min.,  etc.,  Co.  v.  Frazier,  20  Pa.  Super.  Ct. 
394.  And  a  specification  of  a  defense  in  that 
plaintiff  corporation  had  not  complied  with 
the  provisions  of  Va.  Code  (1904),  §  1104, 
prescribing  the  conditions  upon  which  foreign 
corporations  may  do  business  within  the 
state,  was  held  defective  v/here  it  did  not 
specify  the  particular  in  which  plaintiff  had 
failed  to  comply  with  the  statutory  require- 
ments. Worrell  v.  Kinnear  Mfg.  Co.,  103  Va. 
719,  49  S.  E.  988.  A  plea  to  a  bill  for  the 
foreclosure  of  a  mortgage  which  avers  that 
the  mortgage  contract  was  made  in  Tennessee, 
that  the  mortgagee  was  a,  foreign  corporation 
which  had  not  complied  with  the  requirements 
of  the  statutes  to  entitle  it  to  do  business 
in  the  state,  that  it  had  opened  an  office  in 
the  state  for  the  purpose  of  making  loans  and 
securing  the  same  by  mortgages  of  lands  in 
the  state,  and  had  been,  and  then  was,  doing 
"  an  extensive  loan  and  mortgage  business  " 
throughout  the  state,  does  not  sufficiently 
plead  facts  showing  that  the  making  of  the 
contract  in  suit  was  not  an  isolated  transac- 
tion, or  that  the  corporation  was  "  carrying 
on  business  "  or  "  attempting  to  do  business  " 
in  the  state,  within  the  prohibition  of  the 
statutes.  Cajsar  v.  Capell,  83  Fed.  403.  See 
also  Keating  Implement,  etc.,  Co.  v.  Favorite 
Carriage  Co".,  12  Tex.  Civ.  App.  666,  35  S.  W. 
417. 

35.  Miller  v.  Williams,  27  Colo.  34,  59  Pac. 
740. 


FOREIGN  CORPORATIONS  [19  Cyc]     1321 

required  to  allege  compliance  with  the  statute.^*  But  if  the  bill,  declaration,  or 
complaint  does  not  show  this,  a  demurrer  will  not  lie  on  the  ground  that  there  is 
no  allegation  of  compliance  with  the  statute."  In  those  states  in  which  the  cor- 
poration is  not  required  to  plead  compliance  with  the  statute,  a  bill,  declaration,  or 
complaint  is  demurrable  if  it  affirmatively  appears  therefrom  that  it  has  been 
doing  business  in  the  state  and  has  not  complied  with  the  statute ;  ^  but  if  this 
does  not  affirmatively  appear  the  defense  must  be  raised  by  plea  or  answer  and 
cannot  be  raised  by  demurrer.^'  In  Kentucky  the  fact  that  a  foreign  corporation, 
suing  for  the  price  of  goods  sold,  had  not  complied  with  the  local  statute  so  as  to 
entitle  it  to  do  business  within  the  state  is  not  ground  of  special  demurrer, 
although  the  fact  appears  by  affidavit." 

(ill)  Dmfensm  waiveb  If  Not  Raised  by  Bemvmeer  or  Answer. 
Where  the  objection  that  a  plaintiflE  foreign  corporation  has  not  complied  with 
the  local  statute  so  as  to  be  entitled  to  do  business  in  the  state  is  not  taken  either 
by  demurrer  or  answer,  it  is  waived ;  it  cannot  be  raised  for  the  first  time  on 
appeal.^* 

d.  Pleading  Statutes  Invalidating  Contracts.  Where  there  is  a  statute  void- 
ing the  contracts  of  foreign  corporations  which  have  failed  to  comply  with  certain 
statutory  conditions  precedent  before  doing  business  within  the  domestic  state,** 
if  such  a  corporation  sues  to  enforce  a  contract,  and  this  statutory  defense  is  set 
up,  the  answer  by  which  it  is  set  up  must  show  that  the  contract  was  made  within 
the  domestic  state,*^  or  it  will  be  bad  on  demurrer.**  The  rule  of  pleading  is  the 
same  where  the  broker  of  a  foreign  corporation  sues  a  citizen  to  recover  commis- 


36.  Christian  v.  American  Freehold  Land, 
etc.,  Co.,  89  Ala.  198,  7  So.  427;  Mullens  v. 
American  Freehold  Land  Mortg.  Co.,  88  Ala. 
280,  7  So.  201;  Farrior  v.  New  England 
Mortg.  Security  Co.,  88  Ala.  275,  7  So.  200. 
And  see  supra,  V,  A,  3,  c,  (i).  A  bill  in  equity 
in  a  court  of  Alabama  by  a  foreign  corpora- 
tion to  foreclose  a  mortgage,  which  merely 
avers  that  the  complainant  "  has  complied 
with  the  laws  of  the  State  of  Alabama,  which 
authorize  a  foreign  corporation  to  do  busi- 
ness in  this  State,"  is  considered  as  averring 
that  the  company  had  a,  duly  constituted 
agent  and  known  place  of  business  in  that 
state  only  at  the  time  when  the  suit  was  com- 
menced, and  not  at  the  time  when  the  money 
was  loaned  or  the  mortgage  taken,  upon  the 
principle  that  doubtful  averments  are  to  be 
taken  most  strongly  against  the  pleader.  It 
is  therefore  not  an  averment  that  the  cor- 
poration had  a  duly  constituted  agent  and 
known  place  of  business  at  the  time  when 
the  transaction  took  place,  as  required  by  the 
constitution  and  statute;  and  for  that  rea- 
son such  a  bill  is  demurrable.  Mullens  v. 
American  Freehold  Land  Mortg.  Co.,  supra; 
Farrior  v.  New  England  Mortg.  Security  Co., 
supra. 

37.  American  Bldg.,  etc.,  Assoc,  v.  Haley, 
132  Ala.  135,  31  So.  88;  Henderson  v.  J.  B. 
Brown  Co.,  125  Ala.  566,  28  So.  79;  Eslava 
V.  New  York  Nat.  Bldg.,  etc.,  Assoc,  121 
Ala.  480,  25  So.  1013;  Christian  v.  American 
Freehold  Land  Mortg.  Co.,  89  Ala.  198,  7  So. 
427  •  Mullens  v.  American  Freehold  Land 
Mortg.  Co.,  88  Ala.  280,  7  So.  201 ;  Farrior  v. 
New  England  Mortg.  Security  Co.,  88  Ala. 
275,  7  So.  200;  St.  Louis,  etc.,  R.  Co.  v. 
Philadelphia  Fire  Assoc,  55  Ark.  163,  18 
S.  W.  43;  National  L.  &  T.  Co.  v.  Gibbard, 


90  Minn.  358,  96  N.  W.  919.  Under  any 
system  of  pleading,  the  declaration  or  com- 
plaint of  the  foreign  corporation  will  not  be 
demurrable  by  reason  of  its  failing  to  show 
compliance  with  the  statute  of  the  forum, 
imless  it  also  shows  that  the  situs  of  the 
contract  was  made  within  the  state,  that  is 
to  say,  that  the  mortgage  or  other  obliga- 
tion which  is  the  foundation  of  the  action, 
or  the  transaction  giving  rise  to  it,  oc- 
curred within  the  state.  American  Bldg., 
etc.,  Assoc.  V.  Haley,  supra;  and  other  cases 
cited  supra,  this  note. 

38.  Northern  Assur.  Co.  v.  Borgelt,  (Nebr. 
1903)  93  N.  W.  226;  Charles  Roome  Parmele 
Co.  V.  Haas,  171  N.  Y.  579,  64  N.  E.  440 
[reversing  67  N.  Y.  App.  Div.  457,  73  N.  Y. 
Suppl.  986],  must  be  raised  by  demurrer  in 
such  case  under  N.  Y.  Code,  §  488.  And 
see  supra,  V,  A,  3,  c,   (ii),   (A). 

39.  American  Hand-Sewed  Shoe  Co.  v. 
O'Rourke,  23  Mont.  530,  59  Pac  910;  North- 
ern Assur.  Co.  V.  Borgelt,  (Nebr.  1903)  93 
N.  W.  226;  Charles  Roome  Parmele  Co.  v. 
Haas,  171  N.  Y.  579,  64  N.  E.  440  [reversing 
67  N.  Y.  App.  Div.  457,  73  N.  Y.  Suppl.  986] ; 
O'Reilly,  etc.,  Co.  v.  Greene,  18  Misc.  ( N.  Y. ) 
423,  41  N.  Y.  Suppl.  1056. 

40.  Aultman,  etc.,  Co.  v.  Mead,  109  Ky. 
583,  60  S.  W.  294,  22  Ky.  L.  Rep.  1189. 

41.  Charles  Roome  Parmele  Co.  v.  Haas, 
171  N.  Y.  579,  64  N.  E.  440  [reversing  67 
N.  Y.  App.  Div.  457,  73  N.  Y.  Suppl.  986]. 
And  see  St.  Louis,  etc,  R.  Co.  v.  Philadelphia 
Fire  Assoc,  55  Ark.  163,  18  S.  W.  43. 

42.  See  supra,  IV,  B,  2. 

43.  Situs  of  contracts  with  reference  to 
such  statutes  see  supra.  III,  H;  IV,  K. 

44.  Finch  v.  Travelers'  Ins.  Co.,  87  Ind. 
302. 
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sions   on   a  loan   which   he   has   negotiated    for   defendant   with    the   foreign 
corporation.*' 

e.  Plea  in  Abatement  in  Action  For  Tort.  As  the  restrictive  statutes  under 
consideration  do  not  in  general  prevent  foreign  corporations  from  suing  for  torts,^* 
it  is  quite  easy  to  conclude  that  sucli  a  defense  cannot  be  set  up  by  a  plea  in  abate- 
ment to  an  action  by  a  foreign  corporation  for  a  trespass  or  other  tort.*' 

f.  Presumptions  and  Burden  of  Proof.  In  some  jurisdictions,  as  we  have  seen, 
a  plaintiff  foreign  corporation  is  required  to  affirmatively  allege  and  prove  that  it 
has  complied  with  the  local  statutes  so  as  to  be  entitled  to  maintain  the  action,  and 
such  compliance  will  not  be  presumed.*^  In  other  jurisdictions  sucli  compliance 
will  be  presumed,  in  the  absence  of  anything  to  show  the  contrary,  unless  an  issue 
on  the  question  is  properly  raised  by  defendant.*'  When  an  issue  is  raised  as  to 
such  compliance,  the  burden  of  proof  is  on  the  corporation  in  some  states,^"  while  in 
other  states  it  is  on  defendant.^^  When  a  foreign  corporation  sues  on  a  contract, 
and  there  is  nothing  to  show  where  or  when  it  was  made,  it  will  be  presumed  that 
it  was  lawfully  made ;  for  instance,  that  it  was  made  out  of  the  state,  or  before 
enactment  of  the  statute,  or  after  compliance  therewith,  such  a  compliance  being 
shown.^^ 

4.  Effect  of  Dissolution  or  Appointment  of  Receiver.  In  the  absence  of  a  stat- 
ute a  foreign  corporation  cannot  commence  or  continue  an  action  after  it  has  been 
dissolved  by  expiration  of  its  charter  or  otherwise  in  the  state  of  its  creation.^^  The 
apjjointment  of  a  receiver ^enc^ewfe  lite  in  a  circuit  court  of  the  United  States  in 
another  state  does  not  disable  a  foreign  corporation  from  suing  in  its  own  name  in 
a  court  of  the  state  of  New  York,  provided  the  other  conditions  exist  which  enable 
it  so  to  sue.^  But  if  a  receiver  over  a  corporation  has  been  appointed  in  the 
state  wherein  it  was  created,  with  an  injunction  upon  its  officers  from  continuing 
its  business  or  using  its  corporate   name  for  any   purpose,  then  an    officer  of 


45.  Collier  v.  Davis,  94  Ala.  456,  10  So.  86. 

46.  See  su-pra,  IV,  E. 

47.  Utley  v.  Clark-Gardner  Lode  Min.  Co., 
4  Colo.  369. 

48.  Taber  v.  Interstate  Bldg.,  etc.,  ,4ssoe., 
91  Tex.  92,  40  S.  W.  954.  See  also  su'pra, 
V,  A,  3,  e,  (I),  and  eases  there  cited. 

49.  Sprague  v.  Cutler,  etc..  Lumber  Co.,  106 
Ind.  242,  6  N.  E.  335;  Cassaday  v.  American 
Ins.  Co.,  72  Ind.  95;  Lehigh  Valley  Coal  Co. 
V.  Gilmore,  93  Minn.  432,  101  N.  W.  796; 
American  Ins.  Co.  v.  Smith,  73  Mo.  368; 
Johnston  v.  Mutual  Reserve  L.  Ins.  Co.,  45 
Misc.  (K  Y.)  316,  90  N.  Y.  Suppl.  539.  And 
see  supra,  V,  A,  3,  c,    (il),   (A). 

50.  See  Com.  v.  Read  Phosphate  Co.,  67 
S.  W.  45,  23  Ky.  L.  Rep.  2284;  Washington 
County  Mut.  Ins.  Co.  v.  Chamberlain,  16  Gray 
(Mass.)  165;  Taber  v.  Interstate  Bldg.,  etc., 
Assoc,  91  Tex.  92,  40  S.  W.  954.  Compare 
Miller  v.  Goodman,  15  Tex.  Civ.  App.  244,  40 
S.  W.  743  [affirmed  in  91  Tex.  41,  40  S.  W. 
718]. 

51.  See  Osborne  v.  Shilling,  68  Kan.  808, 
74  Pac.  609;  Coppedge  v.  M.  K.  Goetz  Brew- 
ing Co.,  67  Kan.  851,  73  Pac.  908;  Northup 
V.  A.  G.  Wills  Lumber  Co.,  65  Kan.  769,  70 
Pac.  879. 

52.  Ames  v.  Kruzner,  1  Alaska  598;  St. 
Louis,  etc.,  R.  Co.  v.  Philadelphia  Fire  Assoc, 
55  Ark.  163,  18  S.  W.  43.  See  supra.  III, 
H,  J. 

53.  Galliopolis  Bank  v.  Trimble,  6  B.  Hon. 
(Ky.)  599.  See  also  Cobpoeations,  10  Cyc. 
1314    et    seg.      The    rule,    however,    may  "be 
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changed  by  statute.  Farmers'  Bank  v.  Ely, 
2  N.  Y.  Leg.  Obs.  274;  Stetson  v.  New  Or- 
leans City  Bank,  2  Ohio  St.  167,  12  Ohio  St. 
577.  In  some  states  it  has  been  held  that  the 
dissolution  of  a  foreign  corporation  by  the 
expiration  of  its  statutory  term  of  existence 
will  not  operate  to  prevent  it  from  maintain- 
ing an  action  upon  a  debt  or  demand  due  to 
it,  where,  by  the  laws  of  the  state  wherein 
it  exists  its  corporate  life  is  continued  for 
the  purpose  of  maintaining  actions.  O'Reilly 
V.  Greene,  18  Misc.  (N.  Y.)  423,  41  N.  Y. 
Suppl.  1056  [affirming  17  Misc.  302,  40  N.  Y. 
Suppl.  360].  See  also  infra,  V,  B,  17.  But 
where  an  action  has  abated  because  of  the 
expiration  of  the  corporation's  charter,  it 
will  not  be  revived  by  a  subsequent  statute 
of  the  state  of  its  creation,  authorizing  the 
trustees  of  its  property  to  maintain  actions  to 
enforce  its  rights.  Galliopolis  Bank  v.  Trim- 
ble, 6  B.  Mon.  (Ky.)  599.  Mass.  Rev. 
Laws,  c.  109,  §  53,  providing  that  every  cor- 
poration whose  corporate  existence  is  ter- 
minated shall  nevertheless  be  continued  as  a 
body  corporate  for  three  years  for  the  pur- 
pose of  prosecuting  suits  does  not  apply  to 
foreign  corporations.  Olds  v.  City  Trust,  etc., 
Co.,  185  Mass.  500,  70  N.  E.  1022,  102  Am. 
St.  Rep.  356. 

Effect  of  dissolution  on  actions  against  for- 
eign corporations  see  infra,  V,  B,  17. 

54.  Sigua  Iron  Co.  v.  Brown,  171  N.  Y. 
488,  64  N.  E.  194  [affirming  58  N.  Y.  App. 
Div.  436,  69  N.  Y.  Suppl.  295  {affirming  33 
Misc.  50,  68  N.  Y.  Suppl.  141)]. 
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the  corporation  will  not  be  allowed  to  prosecute  a  writ  of  error  in  the  name  and 
behalf  of  the  corporation  against  the  objection  of  the  receiver  so  appointed.,^' 

B.  Actions  Against  Foreign  Corporations^^ — l.  Early  Doctrine  That  They 
Could  Not  Be  Sued  In  Personam  —  a.  Statement  of  This  Doetrine.  The  early 
juridical  conception  was  that  a  corporation  could  not  migrate,  but  must  dwell  in 
the  place  of  its  creation  ;^''  from  which  premise  the  conclusion  logically  followed 
that  it  could  not  get  over  the  boundaries  of  the  state  creating  it,  into  another 
state,  in  such  a  sense  as  to  be  there  served  with  a  summons  in  a  civil  action  ;  in 
other  words,  that  an  action  in  personam  prosecuted  by  a  summons  would  not  lie 
against  a  foreign  corporation.**  The  gross  injustice  of  this  doctrine  led  to  the 
rule  that  business  corporations  can  migrate  and  can  acquii-e  domiciles  in  states  or 
countries  other  tlian  those  of  their  origin,  in  which  domiciles  they  are  suable 
both  in  respect  to  their  contracts  and  their  torts.*'  As  already  seen,  the  rule  that 
foreign  corporations  cannot  be  sued  in  personam,  has  been  generally  rooted  up  by 
statutes  imposing  upon  them,  as  a  condition  precedent  of  their  i-ight  to  do  busi- 
ness within  the  state,  the  necessity  of  establishing  a  permanent  agent  in  the  state, 
and  of  empowering  him  to  receive  service  of  process  in  actions  therein. * 

b.  Express  Legislative  Sanction  Necessary.  Where  this  doctrine  has  a  foot- 
hold, it  logically  follows  that,  in  order  to  sustain  such  an  action,  there  must  be  a 
statute  authorizing  it.^'  That  it  is  within  the  power  of  the  legislature  of  a  state 
to  enact  such  a  statute  in  respect  of  foreign  corporations  coming  within  the  limits 
of  the  state  to  do  business  has  been  affirmed,^''  and  has  never  been  seriously 
doubted ;  although  the  effect  of  such  a  judgment  as  evidence  in  the  courts  of 
other  jurisdictions  rests  upon  a  different  footing.  Indeed,  an  assumption  of 
jurisdiction  in  this  respect  has  taken  place  in  most  of  the  states,  generally  through 
affirmative  legislative  action,  extending  the  process  of  the  state  over  foreign 
corporations  coming  within  its  limits.'^ 


55.  American  Water  Works  Co.  v.  Farm- 
ers' L.  &  T.  Co.,  20  Colo.  213,  37  Pae.  269, 
46  Am.  St.  Rep.  285,  25  L.  R.  A.  338. 

56.  Process  against  foreign  corporations 
see,  generally,  PSOCESS. 

57.  Augusta  Bank  v.  Earle,  13  Pet.  (U.  S.) 
519,  10  L.  ed.  274. 

58.  This  was  the  law  of  Massachusetts  as 
late  as  1834  (Peekham  v.  Haverhill  North 
Parish,  16  Pick.  (Mass.)  274)  ;  the  law  of 
Connecticut  as  late  as  1841  ( Middlebrooks  v. 
Springfield  F.  Ins.  Co.,  14  Conn.  301);  was 
seemingly  the  law  of  New  York  in  1819  (Mc- 
Queen V.  Middletown  Mfg.  Co.,  16  Johns. 
(X.  Y.)  5,  dictum  by  Spencer,  C.  J.),  and 
seems  to  have  been,  in  a  qualified  sense,  the 
l"aw  of  that  state  as  late  as  1859  (Cumber- 
land Coal,  etc.,  Co.  v.  Hoffman  Steam  Coal 
Co.,  30  Barb.  (N.  Y.)  159),  and  of  New 
Jersey  as  late  as  1853  (Moulin  v.  Trenton 
Mut.  L.,  etc.,  Ins.  Co.,  24  N.  J.  L.  222),  and 
of  Minnesota  as  late  as  1865  (Sullivan  v.  La 
Crosse,  etc.,  Steam  Packet  Co.,  10  Minn.  386). 
Although  some  of  the  shareholders  of  the 
foreign  corporation  resided  in  the  domestic 
state,  and  although  service  of  summons  was 
had  upon  its  secretary  while  temporarily 
there,  yet  this  would  not  support  an  action 
against  it  in  personam.  Middlebrooks  v. 
Springfield  F.  Ins.  Co.,  14  Conn.  301. 

59.  Western  Union  Tel.  Co.  v.  Pleasants, 
46  Ala.  641 ;  City  F.  Ins.  Co.  v.  Carrugi,  41 
Ga  660.  And  compare  Iron  Age  Pub.  Co.  ;•. 
Western  Union  Tel.  Co.,  83  Ala.  498,  3  So. 
449,  3  Am.  St.  Rep.  758 ;  St.  Louis  Perpetual 


Ins.  Co.  V.  Cohen,  9  Mo.  421 ;  March  v.  East- 
ern R.  Co.,  40  N.  H.  548,  579,  77  Am.  Dee. 
732;  Libbey  -v.  Hodgdon,  9  N.  H.  394.  See 
also  infra,  V,  B,  4. 

60.  See  supra,  III,  B,  6;  infra,  V,  B, 
4,9. 

61.  Barnett  v.  Chicago,  etc.,  R.  Co.,  4  Hun 
(N.  Y.)  114,  6.Thomps.  &  C.  358;  Lathrop 
V.  Union  Pac.  R.  Co.,  1  MacArthur  (D.  C.) 
234.  And  see  Coolidge  v.  American  Realty 
Co.,  91  N.  Y.  App.  Div.  14,  86  N.  Y.  Suppl. 
318. 

62.  Barnett  i;.  Chicago,  etc.,  R.  Co.,  4  Hun 
(N.  Y.)  114,  6  Thomps.  &  C.  359.  Further 
as  to  the  jurisdiction  of  the  courts  of  New 
York  over  foreign  corporations  doing  busi- 
ness within  the  limits  of  the  state  see  Red- 
mond V.  Hoge,  3  Hun  (N.  Y.)  171,  5  Thomps. 
&  C.  386. 

63.  Thus,  in  1877,  the  courts  of  Missouri 
could  not  acquire  by  summons  jurisdiction  of 
au  action  against  a  foreign  corporation  whose 
chief  office  was  not  within  the  state  of  Mis- 
souri, but  the  process  could  only  be  by  attach- 
ment. Hill  V.  Wheeler,  etc.,  Mfg.  Co.,  4  Mo. 
App.  595.  But  this  rule  has  been  changed 
by  statute  in  that  state,  as  we  shall  presently 
see.     See  infra,  V,  B,  9,  c. 

How  under  the  English  law. —  Down  to  the 
year  1885  the  opinion  was  expressed  by  the 
lord  chief  justice  of  England  that  there  was 
no  case  in  which  it  was  held  that  a  foreign 
corporation  could  be  sued  in  that  country. 
Nutter  V.  Messageries  Maritimes,  54  L.  J. 
Q.  B.  527.    It  is  true  that,  prior  to  that  time, 
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2.  Modern  Doctrine  as  to  Residence  of  Corporations  For  Purposes  of  Juris- 
diction —  a.  In  General.  It  is  also  clear  that,  within  the  limits  of  the  state 
which  grants  the  charter,  a  corporation  may  have  a  special  constructive  residence 
in  more  places  than  one,  so  as  to  be  charged  with  taxes  and  dues,  and  be  sub- 
jected to  the  local  jurisdiction  where  its  officers  and  agencies  are  actually  present 
in  the  exercise  of  its  franchises  and  in  carrying  on  its  business ;  and  the  local 
residence  of  a  corporation  is  not  necessarily  confined  to  the  locality  of  its  princi- 
pal office  or  place  of  business.  It  depends  on  the  official  exhibition  of  legal  and 
local  existence,  and  its  place  of  residence  may  be  wherever  its  corporate  business 
is  done."*  This  doctrine  is  said  to  be  in  general  confined  to  the  territorial  limits 
of  the  state  from  which  the  corporation  derives  its  charter ;  but  it  is  also  said  that 
the  effect  of  particular  statutes  may  be  such  as  to  make  a  corporation,  although 
chartered  abroad,  a  resident  of  the  state,  not  only  for  the  purpose  of  suing  and 
being  sued  by  ordinary  process  or  by  attachment,  but  for  all  the  purposes  of 
ownership  of  personal  property  and  of  taxation,  if  the  same  be  actually  situated 
within  the  prescribed  limits."' 

b.  Illustration  In  Case  of  Railroad  Companies.  One  of  the  simplest  and 
probably  the  best  established  illustrations  of  this  principle  is  found  in  the  case 
where  a  railroad  company,  created  under  the  laws  of  one  state,  enters  anotlier 
state,  and  builds  a  part  of  its  railroad  there  by  permission  or  recognition  of  the 
legislature  of  the  latter  state,  in  which  case,  whether  such  permission  or  recogni- 
tion is  held  to  have  the  effect  of  making  it  a  domestic  corporation  in  the  latter 
state,  or  of  leaving  it  a  foreign  corporation,  merely  licensed  in  the  latter  state,  it 
is  perfectly  well  settled  that  it  is  suljject  to  be  sued  in  the  latter  state  by  resi- 
dents thereof  upon  any  cause  of  action  arising  therein.  The  license  granted  to 
the  corporation,  expressly  or  impliedly,  to  enter  the  other  state  and  to  exercise 
what  have  sometimes  been  called  prerogative  franchises  therein,  has  justly  been 


there  were  dicta  tending  to  the  contrary 
conclusion.  Newby  v.  Von  Oppen,  L.  R.  7 
Q.  B.  293,  41  L.  J.  Q.  B.  148,  26  L.  T.  Rep. 
N.  S.  164,  20  Wkly.  Rep.  383  (per  Black- 
burn, J.);  Westman  v.  Aktiebvlaget,  1  Ex.  D. 
237,  240,  45  L.  J.  Exch.  327,  24  Wkly.  Rep. 
405  (per  Bramwell,  B. )  ;  Palmer  ».  Gould's 
Mfg.  Co.,  [1884]  W.  N.  63  (per  Field,  J.).  The 
very  stress  of  justice  has  operated  to  change 
this  rule  in  that  country.  Under  statutory 
authorization,  the  judges  in  that  country  have 
made  a  rule  to  the  effect  that  if  a  foreign 
corporation  carries  on  business  in  a  definite 
way  in  England,  then  it  is  suable  there,  and 
can  be  served  there,  if  service  can  be  af- 
fected upon  any  person  who  sufficiently  an- 
swers the  description  of  a  "  head  officer  "  in 
charge  of  its  business  within  the  jurisdiction 
(Order  IX,  rule  8)  ;  and  another  rule  that 
a  foreign  corporation  can,  in  certain  cases, 
be  served  out  of  the  jurisdiction  with  the 
writ,  or  notice  of  the  writ,  in  the  same  way 
as  a .  natural  person.  The  English  court  of 
appeal  finally  decided,  in  two  notable  cases, 
that  whenever  a,  foreign  corporation  comes 
into  England,  and  establishes  a  permanent 
branch  or  agency  there  for  the  purpose  of 
carrying  on  its  business,  it  may  be  sued  in 
the  courts  of  England  by  a  process  served 
upon  the  manager  of  that  branch  or  agency, 
in  like  manner  as  though  it  were  a  domestic 
corporation.  Haggin  v.  Comptoir  d'Escompte, 
23  Q.  B.  D.  519,  58  L.  J.  Q.  B.  508,  61  L.  T. 
Rep.  N.  S.  748,  37  Wkly.  Rep.  703;  Haggin 
V.  Comptoir  d'Escompte,  23   Ch.  D.   519,  58 
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L.  J.  Q.  B.  508,  61  L.  T.  Rep.  N.  S.  748,  37 
Wkly.  Rep.  703  [approving  Newby  v.  Von 
Oppen,  L.  E.  7  Q.  B.  293,  41  L.  J.  Q.  B.  148, 
26  L.  T.  Rep.  N.  S.  164,  20  Wkly.  Rep. 
383;  Lhoneux  v.  Hong  Kong,  etc..  Banking" 
Corp.,  33  Ch.  D.  446,  55  L.  J.  Ch.  758,  54 
L.  T.  Rep.  N.  S.  863,  34  Wkly.  Rep.  753]. 
See  also  Be  Burland,  60  L.  T.  Rep.  N.  S.  586, 
where  leave  was  granted  to  serve  a  writ  out 
of  the  jurisdiction  upon  a  Scotch  company, 
having  branches  in  England.  Compare  Wat- 
kins  V.  Scottish  Imperial  Ins.  Co.,  23  Q.  B.  D. 
285,  58  L.  J.  Q.  B.  495,  60  L.  T.  Rep.  N.  S. 
639,  37  Wkly.  Rep.  670;  Jones  v.  Scottish- 
Acc.  Ins.  Co.,  17  Q.  B.  D.  421,  55  L.  J.  Q.  B. 
415,  55  L.  T.  Rep.  N.  S.  218.  As  to  service 
of  process  upon  foreign  partnerships  having 
branches  in  England  see  Western  Nat.  Bank 
V.  Perez,  [1891]  1  Q.  B.  304,  60  L.  J.  Q.  B. 
272,  64  L.  T.  Rep.  N.  S.  543,  39  Wkly.  Rep. 
245;  Lysaght  f.  Clark,  [1891]  1  Q.  B.  552, 
64  L.  T.  Rep.  N.  S.  776;  Shepherd  v.  Hirsch, 
4o  Ch.  D.  231,  59  L.  J.  Ch.  819,  63  L.  T.  Rep. 
N.  S.  335,  38  Wkly.  Rep.  745.  And  see,  gen- 
erally, Process. 

64.  St.  Louis  V.  Wiggins  Ferry  Co.,  40  Mo, 
580  [citing  Glaize  v.  South  Carolina  R.  Co., 
1  Strobh.  (S.  C.)  70;  Cromwell  v.  Charleston 
Ins.,  etc.,  Co.,  2  Rich.  (S.  C.)  512.  The 
case  of  St.  Louis  v.  Wiggins  Ferry  Co., 
supra,  is  overruled,  not  on  the  above  theory, 
but  on  the  application  of  it,  in  11  Wall. 
(U.  S.)   423,  20  L.  ed.  192. 

65.  St.  Louis  V.  Wiggins  Ferry  Co.,  40  Mo. 
580. 
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held  to  carry  with  it,  by  necessary  implication,  a  liability   to  be  so  sued   by 
residents  of  the  latter  state."^ 

3.  Cannot  Be  Sued  In  Personam  in  a  State  Where  Not  Found.  The  principle 
of  jurisprudence  remains  that  a  corporation  cannot,  any.  more  thau  a  natural 
person,  be  sued  in  an  action  in  personam  in  a  state  within  whose  limits  it  has 
never  been  found.^'  In  such  a  case  if  a  court  assumes  jurisdiction  and  a  personal 
judgment  is  rendered  against  the  corporation,  it  is  void  for  want  of  jurisdiction, 


66.  Baltimore,  etc.,  R.  Co.  v.  Harris.  12 
Wall.  (U.  S.)  65,  20  L.  ed.  354;  Baltimore, 
etc.,  E.  Co.  V.  Gallahue,  12  Gratt.  (Va.) 
655,  65  Am.  Dee.  254.  Compare  Goshorn  v. 
Ohio  County,  1  W.  Va.  308;  Baltimore,  etc., 
E.  Co.  I'.  Marshall  County  Sup'rs,  3  W.  Va. 
319.  The  Baltimore  &  Ohio  Railroad  Com- 
pany, originally  chartered  by  the  legislature 
of  Maryland,  extended  its  railroad  into  the 
state  of  Virginia  with  the  consent  of  the 
legislature  of  that  state,  and  into  the  Dis- 
trict of  Columbia,  with  the  consent  of  con- 
gress. It  thereby  became  suable  as  gar- 
nishee under  the  attachment  laws  of  Virginia 
(Baltimore,  etc.,  E.  Co.  v.  Gallahue,  supra), 
and  in  the  District  of  Columbia,  for  an  in- 
jury happening  to  a  passenger  upon  its  rail- 
road in  the  state  of  Virginia,  without  refer- 
ence to  the  question  of  the  residence  of 
plaintiff,  the  court  holding  that  the  company 
was  an  inhabitant  of  the  District  of  Co- 
lumbia, and  that  it  was  found  within  that 
District,  when  the  writ  was  served  upon  it. 
Baltimore,  etc.,  R.  Co.  v.  Harris,  supra. 

67.  California. —  Willey  v.  Benedict  Co., 
146  Cal.  601,  79  Pac.  270;  Eureka  Mercantile 
Co.  V.  California  Ins.  Co.,  130  Cal.  153,  62 
Pac.  393. 

Connecticut. —  Middlebrooks  v.  Springfield 
P.  Ins.  Co.,  14  Conn.  301. 

District  of  Columbia. —  Ambler  i'.  Archer, 
1  App.  Cas.  94;  Lathrop  v.  Union  ,Pac.  E. 
Co.,  1  JfticArthur  234. 

Illinois. —  Midland  Pac.  R.  Co.  v.  Mc- 
Dermid,  91  111.  170;  Schillinger  Bros.  Co.  v. 
Henderson  Brewing  Co.,  107  111.  App.  335; 
Steele  v.  Schaffer,  107  111.  App.  320. 

Massachusetts. —  Rothrock  v.  Dwelling- 
House  Ins.  Co.,  161  Mass.  423,  37  N.  E.  206, 
.  42  Am.  St.  Rep.  418,  23  L.  R.  A.  863 ;  Peck- 
lam  I'.  Haverhill  North  Parish,  16  Pick.  274. 

Michigan. —  Newell  v.  Great  Western  E. 
Co.,  19  Mich.  336. 

Minnesota. —  State  v.  Ramsey  County  Dist. 
Ct.,  26  Minn.  233,  2  N.  W.  698. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Wallace,  50  Miss.  244. 

Missouri. —  Latimer  v.  Union  Pac.  E.  Co., 
43  Mo.  105,  97  Am.  Dec.  378;  Jordan  v. 
Chicago,  etc.,  E.  Co.,  105  Mo.  App.  446,  79 
S.  W.  1155;  Walter  A.  Zelnicker  Supply  Co. 
r  Mississippi  Cotton  Oil  Co.,  103  Mo.  App. 
94,  77  S.  W.  321. 

NeiD  Hampshire. —  See  Kidd  v.  New  Hamp- 
shire Traction  Co.,  72  N.  H.  273,  56  Atl.  465, 
66  L.  E.  A.  574. 

New  Jersey. —  Camden  EoUing  Mill  Co.  v. 
Swede  Iron  Co.,  32  N.  J.  L.  15;  Moulin  v. 
Trenton  Mut.  L.,  etc.,  Ins.  Co.,  24  N.  J.  L. 
222,  25  N.  J.  L.  57 ;  Puster  v.  Parker  Mer- 


cantile Co.,  (Ch.  1904)  59  Atl.  232,  may  raise 
objection  by  preliminary  plea  to  jurisdiction 
asking  judgment  of  court  on  whether  it  should 
answer  bill. 

New  Mexico. —  Territory  v.  Baker,  (1904) 
78  Pac.  624  [affirmed  in  196  U.  S.  432,  25 
S.  Ct.  375,  49  L.  ed.  540]. 

New  York. —  McQueen  v.  Middletown  Mfg. 
Co.,  16  Johns.  5. 

Ohio. —  Riter-Conley  Mfg.  Co.  v.  Mzik,  23 
Ohio  Cir.  Ct.  164. 

Oregon. —  Aldrich  v.  Anchor  Coal,  etc.,  Co., 
24  Oreg.  32,  32  Pac.  756,  41  Am.  St.  Eep. 
831. 

Pennsylvania. —  Phillips  v.  Burlington  Li- 
brary Co.,  141  Pa.  St.  462,  21  Atl.  640,  23 
Am.  St.  Rep.  304;  Nash  v.  Evangelical 
Lutheran  Church,  1  Miles  78;  Virginia  Bank 
V.  Adams,  1  Pars.  Eq.  Cas.  534. 

Washington. —  Rich  v.  Chicago,  etc.,  R.  Co., 
34  Wash.  14,  74  Pac.  1008. 

United  States. —  Caledonian  Coal  Co.  v. 
Baker,  196  U.  S.  432,  25  S.  Ct.  375,  49  L.  ed. 
540;  Conley  v.  Mathieson  Alkali  Works,  190 
U.  S.  406,  23  S.  Ct.  728,  47  L.  ed.  1113  [af- 
firming 110  Fed.  730]  ;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Spratley,  172  U.  S.  602,  19  S.  Ct. 
308,  43  L.  ed.  569;  Barrow  Steamship  Co. 
V.  Kane,  170  U.  S.  100,  18  S.  Ct.  526,  42 
L.  ed.  964;  Goldey  v.  Morning  News,  156 
U.  S.  518,  15  S.  Ct.  559,  39  L.  ed.  517; 
Jlexican  Cent.  R.  Co.  v.  Pinkney,  149  U.  S. 
194,  13  S.  Ut.  859,  37  L.  ed.  699;  Fitzgerald, 
etc.,  Constr.  Co.  v.  Fitzgerald,  137  U.  S.  98, 
11  S.  Ct.  36,  34  L.  ed.  608;  St.  Clair  v.  Cox, 
106  U.  S.  350,  1  S.  Ct.  354,  27  L.  ed.  222; 
Jackson  v.  Delaware  River  Amusement  Co., 
131  Fed.  134;  Martin  v.  New  Trinidad  Lake 
Asphalt  Co.,  130  Fed.  394;  Greenleaf  v. 
Railway  Postal  Clerks  Nat.  Assoc,  130  Fed. 
209 ;  Louden  Machinery  Co.  v.  American  Mal- 
leable Iron  Co.,  127  Fed.  1008;  Earle  v. 
Chesapeake,  etc.,  R.  Co.,  127  Fed.  235 ;  Strain 
■V.  Chicago  Portrait  Co.,  126  Fed.  831;  Cen- 
tral Grain,  etc.,  Exch.  v.  Chicago  Bd.  of 
Trade,  125  Fed.  463,  60  C.  C.  A.  299;  Board- 
man  V.  S.  S.  McClure  Co.,  123  Fed.  614; 
Scott  V.  Stockholders'  Oil  Co.,  122  Fed.  835, 
Rust  V.  United  Waterworks  Co.,  70  Fed.  129, 
17  C.  C.  A.  16;  U.  S.  Graphite  Co.  v.  Pacific 
Graphite  Co.,  68  Fed.  442;  Hazletine  r. 
Mississippi  Valley  F.  Ins.  Co.,  55  Fed.  743; 
Fidelity  Trust,  etc.,  Co.  i\  Mobile  St.  R.  Co., 
53  Fed.  850 ;  Reifsnider  v.  American  Imp. 
Pub.  Co.,  45  Fed.  433 ;  Bentlif  v.  London,  etc.. 
Finance  Corp.,  44  Fed.  667;  Clews  v.  Wood- 
stock Iron  Co.,  44  Fed.  31;  St.  Louis  Wire- 
Mill  Co.  V.  Consolidated  Barb-Wire  Co.,  32 
Fed.  802. 

Canada. —  See   Murphy   v.   Phoenix   Bridge 
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and  the  corporation,  when  sued  upon  such  judgment  in  the  state  of  its  creation 
or  elsewhere,  is  not  prevented  from  attacking  it  on  this  ground  by  the  constitu- 
tional provision  and  act  of  congress  requiring  that  full  faitli  and  credit  shall  be 
given  in  each  state  to  the  duly  authenticated  records  and  judicial  proceedings  of 
other  states.^ 

4.  Exceptions  to  This  Rule  —  a.  In  General.  But  from  what  lias  preceded 
and  from  what  will  follow,  it  will  be  seen  that  there  are  three  leading  exceptions 
to  the  above  rule,  and  that  a  corporation  can  be  sued  in  another  state  or  country 
in  the  following  cases : 

b.  Migrating  Into  State  of  Forum  and  Establishing  Agency  There  —  (i)  In 
General.  It  may  be  so  sued  wlien  it  has  established  an  agency  for  the  prose- 
cution of  its  business  in  such  other  state  or  country,  and  in  many  instances,  by 
force  of  statute,  as  hereafter  seen,  by  service  on  subordinate  agents.  In  other 
words,  a  corporation,  like  a  natural  person,  is  suable  in  personam  in  any  state 
into  which  it  migrates  and  settles,  and  in  which  service  of  process  can  be  law- 
fully had  upon  it  under  the  governing  statutes.*'     In  short,  the  modern  doctrine 


Co.,  18  Ont.  Pr.  460,  495;  Macdougall  v.  Scho- 
field  Woolen  Co.,  16  Quebec  Super.  Ct.  411. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2595  et  seq.    And  see,  generally,  Process. 

68.  St.  Clair  v.  Cox,  106  U.  S.  350,  1  S.  Ct. 
354,  27  L.  ed.  222.  And  see  Rothrock  v. 
Dwelling-House  Ins.  Co.,  161  Mass.  423,  37 
N.  E.  206,  42  Am.  St.  Rep.  418,  23  L.  E.  A. 
863;  Latimer  v.  Union  Pac.  R.  Co.,  43  Mo. 
105,  97  Am.  Dec.  378;  Walter  A.  Zelnicker 
Supply  Co.  v.  Mississippi  Cotton  Co.,  103 
Mo.  App.  94,  77  S.  W.  321 ;  Moulin  v.  Tren- 
ton Mut.  L.,  etc.,  Ins.  Co.,  24  N.  J.  L.  222, 
25  N.  J.  L.  57;  Barrow  Steamship  Co.  v. 
Kane,  170  U.  S.  100,  18  S.  Ct.  526,  42  L.  ed. 
964;  Mexican  Cent.  E.  Co.  v.  Pinkney,  149 
U.  S.  194,  13  S.  Ct.  859,  37  L.  ed.  699;  Good 
Hope  Co.  V.  Railway  Barb  Fencing  Co.,  22 
Fed.  635,  23  Blatchf.  43.  See,  generally, 
Judgments.  Compare  infra,  V,  B,  4,  b,  (i), 
text  and  note  72. 

69.  Alahama. —  Equitable  L.  Assur.  Soo.  v. 
Vogel,  76  Ala.  441,  52  Am.  Eep.  344;  Western 
Union  Tel.  Co.  v.  Pleasants,  46  Ala.  641. 

Alaska. —  American  Gold  Min.  Co.  v.  Giant 
Powder  Co.,  1  Alaska  664. 

Arkansas. —  American  Casualty  Co.  v.  Lea, 
56  Ark.  539,  20  S.  W.  416. 

California. —  Lawrence  v.  Ballou,  50  Cal. 
258. 

Colorado. —  Colorado  Iron- Works  v.  Sierra 
Grande  Min.  Co.,  15  Colo.  499,  25  Pac.  325, 
22  Am.  St.  Rep.  433. 

District  of  Colurnbia. —  Weymouth  v.  Wash- 
ington, etc.,  R.  Co.,  1  MacArthur  19. 

Georgia. —  Reeves  v.  Southern  R.  Co.,  121 
Ga.  561,  49  S.  E.  674;  Watson  v.  Richmond, 
etc.,  R.  Co.,  91  Ga.  222,  18  S.  E.  306;  Selma, 
etc.,  R.  Co.  V.  Tyson,  48  Ga.  351;  City  F.  Ins. 
Co.   V.  Carrugi,  41  Ga.   660. 

Illinois. —  Italian-Swiss  Agricultural  Col- 
ony V.  Pease,  194  111.  98,  62  N.  E.  317 ;  Brad- 
bury V.  Waukegan,  etc.,  Min.,  etc.,  Co.,  113 
111.  App.  600 ;  Pennsylvania  Co.  v.  Sloan,  1  111. 
App.  364. 

Indiana. —  Modern  Woodmen  of  America  v. 
Noyes,  158  Ind.  503,  64  N.  E.  21. 

loioa. —  Sparks  v.  National  Masonic  Ace. 
Assoc,  100  Iowa  458,  69  N.  W.  678. 
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Kansas. —  See  North  Missouri  R.  Co.  v. 
Akers,  4  Kan.  453. 

Kentucky. —  Boyd  Commission  Co.  v.  Coates, 
69  S.  W.  1090,  24  Ky.  L.  Rep.  730. 

Louisiana  —  Payne  v.  East  Union  Lumber 
Co.,  109  La.  706,  33  So.  739;  State  i;.  North 
American  Land,  etc.,  Co.,  106  La.  621,  31  So. 
172,  87  Am.  St.  Rep.  309.  See  also  Mil- 
waukee Trust  Co.  V.  Germania  Ins.  Co.,  106 
La.  669,  31  So.  298. 

Massachusetts. —  Ryer  v.  Odd  Fellows'  Fra- 
ternal Ace.  Assoc,  of  America,  157  Mass.  367, 

32  N.  E.  469,  34  Am.  St.  Rep.  288 ;  Wilson  v. 
Martin- Wilson  Automatic  Fire  Alarm  Co.,  149 
Mass.  24,  20  N.  E.  318;  National  Bank  of 
Commerce  v.  Huntington,  129  Mass.  444; 
Atty.-Gen.  v.  Bay  State  Min.  Co.,  99  Mass.  148, 
96  Am.  Dec.  717 ;  Rhodes  v.  Salem  Turnpike, 
etc..  Bridge  Co.,  98  Mass.  95. 

Michigan. —  Emerson  v.  McCormick  Har- 
vesting Mach.  Co.,  51  Mich.  5,  16  N.  W.  182. 

Mississippi.- — New  Orleans,  etc.,  R.  Co.  v. 
Wallace,  50  Miss.  244. 

Missouri. —  McNichol  v.  U.  S.  Mercantile 
Reporting  Agency,  74  Mo.  457  ;  Farnsworth  v. 
Terre  Haute,  etc.,  R.  Co.,  29  Mo.  75. 

Nebraska. —  Tremont,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.,  66  Nebr.  159,  92  N.  W.  131, 
59  L.  E.  A.  939;  Council  Bluffs  Canning  Co. 
V.  Omaha  Tin  Ware  Mfg.  Co.,  49  Nebr.  537,  68 
N.  W.  929;  Klopp  v.  Creston  City  Guarantee 
Water  Works  Co.,  34  Nebr.  808,  52  N.  W.  819, 

33  Am.  St.  Rep.  666. 

New  Bamvshire. —  Libbey  v.  Hodgdon,  9 
N.  H.  394.  J-  S       . 

New  Jersey. —  Capen  v.  Pacific  Mut.  Ins. 
Co.,  25  N.  J.  L.  67,  44  Am.  Dec.  412;  Moulin 
V.  Trenton  Mut.  L.,  etc.,  Ins.  Co.,  24  N.  J.  L. 
222.  See  also  State  v.  Pennsylvania  R.  Co., 
42  N.  J.  L.  490;  National  Condensed  Milk  Co. 
V.  Brandenburgh,  40  N.  J.  L.  111. 

New  York. —  Gibbs  v.  Queen  Ins.  Co.,  63 
N.  Y.  114,  20  Am.  Eep.  513;  People  v.  Knick- 
erbocker Trust  Co.,  38  Misc.  446,  77  N.  Y. 
Suppl.  1000. 

North  Carolina. —  Clinard  v.  White,  129 
N.  C.  250,  39  S.  E.  960;  Shields  v.  Union 
Cent.  L.  Ins.  Co.,  119  N.  C.  380,  25  S.  E.  951. 

North  Dakota. —  Brown  v.  Chicago,  etc.,  R.. 
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both  in  England  and  America  is  believed  to  be  that  which  was  clearly  enunciated 
and  reasoned  by  Lord  St.  Leonards,™  that  a  trading  corporation  is  personally 
present  for  the  purpose  of  jurisdiction  wherever  it  has  established  a  place  of 
trade.''  In  such  cases  a  judgment  against  it  in  personam  will  have  the  same  con- 
clusive effect,  and  will  be  evidence  against  it  in  the  courts  of  every  other  state 
or  country.''^ 

(ii)  I) iSTiNOTioN Between MioRATiNG  Into  State  and  Raving  Officer 
OS  Agent  Accidentally  There.  The  distinction  is  clearly  this:  If  the  for- 
eign corporation  confines  its  operations  to  the  state  within  which  it  was  created, 
it  cannot  be  sued  in  a  state  where  it  has  no  office  and  transacts  no  business,  by 
serving  process  on  its  president  or  other  officer  or  agent  when  accidentally  present 
within  such  state.  Such  officer  or  agent  does  not  represent  the  corporation,  or 
carry  with  him  his  official  or  representative  character  into  a  state  where  the  cor- 


Co.,  12  N.  D.  61,  95  N.  W.  153,  102  Am.  St. 
Eep.  564. 

Pennsylvania. —  Werron  v.  Metropolitan  L. 
Ins.  Co.,  166  Pa.  St.  112,  30  Atl.  1008;  Ken- 
nedy V.  Agricultural  Ins.  Co.,  165  Pa.  St.  179, 
30  Atl.  724;  Bushel  o.  Commonwealth  Ins. 
Co.,  15  Serg.  &  R.  173.  See  also  Hagerman  v. 
Empire  Slate  Co.,  97  Pa.  St.  534. 

Tennessee. —  Chicago,  etc.,  R.  Co.  v.  Walker, 
9  Lea  475. 

Texas. —  Buie  v.  Chicago,  etc.,  R.  Co.,  95 
Tex.  51,  65  S.  W.  27,  55  L.  E.  A.  861  (foreign 
railroad  company  doing  business  through  local 
company)  ;  Westinghouse  Electric  Mfg.  Co.  v. 
Troell,  30  Tex.  Civ.  App.  200,  70  S.  W.  324. 

Vermont. —  Osborne  v.  Shawmut  Ins.  Co., 
51  Vt.  278;  Day  v.  Essex  County  Bank,  13 
Vt.  97. 

Virginia. —  Baltimore,  etc.,  R.  Co.  v.  Galla- 
hue,  12  Gratt.  655,  65  Am.  Dec.  254. 

West  Virginia. —  Webster  Wagon  Co.  v. 
Home  Ins.  Co.,  27  W.  Va.  314. 

Wisconsin. —  State  r.  U.  S.  Mutual  Ace. 
Assoc,  67  Wis.  624,  31  N.  W.  229. 

United  States. —  Connecticut  Mut.  L.  Ins. 
Co.  i;.  Spratley,  172  U.  S.  602,  19  S.  Ct.  308, 
43  L.  ed.  569 ;  Barrow  Steamship  Co.  v.  Kane, 
170  U.  S.  100,  18  S.  Ct.  526,  42  L.  ed.  964-; 
St.  Clair  v.  Cox,  106  U.  S.  350,  1  S.  Ct.  354, 
27  L.  ed.  222;  Ex  p.  SchoUenberger,  90  U.  S. 
369,  24  L.  ed.  853;  Baltimore,  etc.,  R.  Co.  v. 
Harris,  12  Wall.  65,  20  L.  ed.  354;  Lafayette 
Ins.  Co.  V.  French,  18  How.  404,  15  L.  ed.  451 ; 
New  Haven  Pulp,  etc.,  Co.  v.  Downington  Mfg. 
Co.,  130  Fed.  605;  Smith  v.  Empire  State 
Idaho  Min.,  etc.,  Co.,  127  Fed.  462 ;  Barnes  v. 
Western  Union  Tel.  Co.,  120  Fed.  550 ;  Ameri- 
can Cotton  Co.  V.  Beasley,  116  Fed.  256,  53 
C  C.  A.  446;  Denver,  etc.,  R.  Co.  v.  Roller, 
100  Fed.  738,  41  C.  C.  A.  22,  49  L.  R.  A.  77 ; 
Van  Dresser  v.  Oregon  R.,  etc.,  Co.,  48  Fed. 
202;  Riddle  v.  New  York,  etc.,  R.  Co.,  39. Fed. 
290 ;  Knapp,  etc.,  Co.  v.  National  Mut.  F.  Ins. 
Co.,  30  Fed.  607 ;.  Williams  v.  Hintermeister, 
26  Fed.  889 ;  Lung  Chung  v.  Northern  Pac.  R. 
Co  19  Fed.  254,  10  Sawy.  17;  Merchants' 
Mfg.  Co.  V.  Grand  Trunk  R.  Co.,  13  Fed.  358, 
21  Blatehf.  109 ;  Ehrman  v.  Teutonia  Ins.  Co., 
1  Fed.  471,  1  McCrary  123;  Hayden  v.  An- 
droscoggin Mills,  1  Fed.  93. 

England.— T^iewhj  v.  Von  Oppen,  L.  R.  7 
Q.  B.  293,  41  L.  J.  Q.  B.  148,  26  L.  T.  Rep. 
N.  S.  164,  20  Wkly.  Rep.  383;   Carron  Iron 


Co.  V.  Maclaren,  5  H.  L.  Cas.  416,  24  L.  J.  Ch. 
620,  3  Wkly.  Rep.  597,  10  Eng.  Reprint  961. 

Canada. —  Crotty  v.  Oregon,  etc.,  R.  Co.,  3 
Manitoba  182 ;  Reynolds  v.  Gallihar  Gold 
Min.  Co.,  19  Nova  Scotia  466;  Murphy  v. 
Phtenix  Bridge  Co.,  18  Ont.  Pr.  460,  495; 
Plummer  v.  Lake  Superior  Native  Copper  Co., 
10  Ont.  Pr.  527 ;  Wilson  v.  .Etna  L.  Assur.  Co., 
8  Ont.  Pr.  131;  New  York  Cent.  Sleeping  Car 
Co.  t.  Donovan,  4  Montreal  Q.  B.  392. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2595  et  seq.    And  see,  generally,  Peocess. 

70.  Carron  Iron  Co.  v.  Maclaren,  5  H.  L. 
Cas.  416,  24  L.  J.  Ch.  620,  3  Wkly.  Rep.  597, 
10  Eng.  Reprint  961.  Compare  iNational  Bank 
of  Commerce  v.  Huntington,  129  Mass.  444, 
where  these  observations  are  cited  as  law. 

71.  Hayden  v.  Androscoggin  Mills,  1  Fed. 
93,  where  a  corporation  established  in  the 
state  of  Maine,  and  doing  business  in  Boston, 
was  sued  in  the  latter  place  in  a  court  of  the 
United  States,  and  the  jurisdiction  was  up- 
held. 

This  was  also  decided  in  England  in  the 
case  of  Newby  v.  Von  Oppen,  L.  R.  7  Q.  B. 
293,  41  L.  J.  Q.  B.  148,  26  L.  T.  Rep.  N.  S. 
164,  20  Wkly.  Rep.  383,  where  the  Colt  Patent 
Arms  Company,  an  American  corporation,  had 
established  a  house  in  London  for  the  sale  of 
its  manufactures.  See  also  Haggin  r.  Comp- 
toir  D'Escompte,  23  Q.  B.  D.  519,  58  L.  J. 
Q.  B.  508,  61  L.  T.  Rep.  N.  S.  748,  37  Wkly. 
Rep.  703;  Lhoneux  v.  Hong  Kong,  etc..  Bank- 
ing Corp.,  33  Ch.  D.  446,  55  L.  J.  Ch.  758, 
54  L.  T.  Rep.  N.  S.  863,  34  Wkly.  Rep.  753. 
But  in  another  English  case  it  was  held  that 
the  ticket  office  of  a  railroad  company  was 
not  such  a  place  of  trade  as  to  give  jurisdic- 
tion; and  the  court  said  that  the  question  is 
one  of  fact  in  each  case.  Mackeretii  v.  Glas- 
gow, etc.,  R.  Co.,  L.  R.  8  Exch.  149,  42  L.  J. 
Exch.  82,  28  L.  T.  Eep.  N.  S.  167,  21  Wkly. 
Rep.  339. 

73.  St.  Clair  v.  Cox,  106  U.  S.  350,  1  S.  Ct. 
354,  27  L.  ed.  222.  See  also  City  F.  Ins. 
Co.  T.  Carrugi,  41  Ga.  660;  Reyer  v.  Odd 
Fellows'  Fraternal  Ace.  Assoc,  157  Mass.  367, 
32  N.  E.  469,  34  Am.  St.  Rep.  288;  Moulin 
V.  Trenton  Mut.  L.,  etc.,  Ins.  Co.,  25  N.  J.  L. 
57 ;  Woodward  v.  Mutual  Reserve  L.  Ins.  Co., 
178  N.  Y.  485,  71  N.  E.  10,  102  Am.  St.  Rep. 
519  [reversing  82  N.  Y.  App.  Div.  324,  82 
N.    Y.    Suppl.    908]  ;    Lafayette    liis.    Co.    v. 

[V.  B.  4.  b.  (ll)] 
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poration  has  done  no  business  and  has  not  established  any  oflBce.'"  But  when  a 
foreign  corporation  sends  its  officers  and  agents  into  another  state,  and  does  busi- 
ness there,  it  is  liable  to  be  brought  into  the  courts  of  such  state  by  a  service  of 
process  upon  such  officers,  so  acting  for  it,  and  a  judgment  founded  upon  such 
service  will  be  good  everywhere.'* 

(hi)  Mvst  Do  Business  Within  the  State  and  Be  Seeted  by  an 
Appropriate  Agent.  This  conducts  us  very  nearly  to  the  governing  principle 
—  a  principle  which  has  been  thrown  into  the  clearest  light  by  an  opinion  of  the 
supreme  court  of  the  United  States  written  by  Mr.  Justice  Field.  That  prin- 
ciple is  twofold :  (1)  That  the  foreign  corporation  must  have  entered  the  domestic 
state  for  the  purpose  of  carrying  on  its  business  there ;  and  (2)  that  process  must 
have  been  served  upon  an  agent  sustaining  such  a  relation  to  it  that  notice  to  the 
agent  might  well  be  deemed  notice  to  the  principal,  without  a  violation  of  the 
principles  of  natural  justice.''^ 


French,  18  How.  (U.  S.)  404,  15  L.  ed.  451. 
And  see,  generally.  Judgments.  Compare 
supra,  V,  B,  3,  text  and  note  68. 

73.  Illinois. —  Schilllnger  Bros.  Co.  f.  Hen- 
derson Brewing  Co.,  107  III.  App.  335,  ofiScer 
temporarily  in  state  for  purpose  of  hiring 
engineer. 

Michigam. — Newell  v.  Great  Western  R.  Co., 
19  Mich.  336. 

Minnesota. —  State  v.  Ramsey  County  Dist. 
Ct.,  26  Minn.  233,  2  N.  W.  698. 

Missouri. —  Walter  A.  Zelnicker  Supply  Co. 
V.  Mississippi  Cotton  Oil  Co.,  103  Mo.  App. 
94,  77  S.  W.  321. 

New  Jersey. —  Moulin  v.  Trenton  Mut.  L., 
etc.,  Ins.  Co.,  24  N.  J.  L.  222;  Puster  v. 
Parker  Mercantile  Co.,  (Eq.  1904)  59  Atl.  232. 

New  Mexico. —  Territory  v.  Baker,  (1904) 
78  Pae.  624  [afp/rmed  in  196  U.  S.  432,  25 
S.  Ct.  375,  49  L.  ed.  540]. 

Oregon. —  Aldrich  v.  Anchor  Coal.,  etc.,  Co., 
24  Greg.  32,  32  Pac.  756,  41  Am.  St.  Rep.  831. 

Pennsylvania. —  Phillips  v.  Burlington 
Library  Co.,  141  Pa.  St.  462,  21  Atl.  640,  23 
Am.  St.  Rep.  304;  Virginia  Bank  v.  Adams, 
1  Pars.  Eq.  Cas.  534. 

United  States. —  Conley  v.  Mathieson  Alkali 
Works,  190  U.  S.  406,  23  S.  Ct.  728,  47  L.  ed. 
1113  [affirming  110  Fed.  730]  (services  on 
resident  directors  of  foreign  corporation  not 
doing  business  in  the  state)  ;  Goldey  v. 
Morning  News,  156  U.  S.  518,  15  S.  Ct.  559, 
39  L.  ed.  517;  St.  Clair  v.  Cox,  106  U.  S. 
350,  1  S.  Ct.  354,  27  L.  ed.  222;  Jackson  v. 
Delaware  River  Amusement  Co.,  131  Fed. 
134;  Martin  v.  New  Trinidad  Lake  Asphalt 
Co.,  130  Fed.  394;  Louden  Machinery  Co.  v. 
American  Malleable  Iron  Co.,  127  Fed.  1008; 
Earl  r.  Chesapeake,  etc.,  R.  Co.,  127  Fed. 
235 ;  Hammond  Cent.  Grain,  etc.,  Exch.  v. 
Chicago  Bd.  of  Trade,  125  Fed.  463,  60 
C.  C.  A.  299;  Doe  v.  Springfield  Boiler,  etc., 
Co.,  104  Fed.  684,  44  C.  C.  A.  128 ;  Mecke  v. 
Valley  Town  Mineral  Co.,  89  Fed.  114;  Bentlif 
V.  London,  etc..  Finance  Corp.,  44  Fed.  667; 
Clews  V.  Woodstock  Iron  Co.,  44  Fed.  31 ; 
Good  Hope  Co.  v.  Railway  Barb  Fencing  Co., 
22  Fed.  635,  23  Blatehf.  43.  But  see  New 
Haven  Pulp,  etc.,  Co.  v.  Downingtown  Mfg. 
Co.,  130  Fed.  605. 

But  see  to  the  contrary  Payne  v.  East 
Union  Lumber  Co.,  109  La.  706,  33  So.  739; 
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Gravely  v.  Southern  Ice  Mach.  Co.,  47  La. 
Ann.  389,  16  So.  866;  Pope  v.  Terre  Haute 
Car,  etc.,  Co.,  87  N.  Y.  137;  Hiller  v.  Burling- 
ton, etc.,  R.  Co.,  70  N.  Y.  223 ;  Jester  v.  Balti- 
more Steam  Packet  Co.,  131  N.  C.  54,  42 
S.  E.  447. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2595  et  seq.;  and  other  cases  cited  supra, 
V,  B,  3;  and  infra,  V,  B,  4,  b,   (ill). 

74.  Moulin  v.  Trenton  Mut.  L.,  etc.,  Ins. 
Co.,  24  N.  J.  L.  222 ;  and  other  cases  cited 
supra,  V,  B,  4,  b,   (I). 

75.  St.  Clair  v.  Cox,  106  U.  S.  350,  1  S.  Ct. 
354,  27  L.  ed.  222.  See  also  Camden  Rolling 
Mill  Co.  V.  Swede  Iron  Co.,  32  N.  J.  L.  15, 
17.  Gompa/re  Moulin  -v.  Trenton  Mut.  L.,  etc., 
Ins.  Co.,  24  N.  J.  L.  222. 

For  other  cases  see  the  following: 

Alaska. —  American  Gold  Min.  Co.  v.  Giant 
Powder  Co..  1  Alaska  664. 

Illinois. — Italian-Swiss  Agricultural  Colony 
V.  Pease,  194  111.  98,  62  N.  E.  317  [affirming 
96  111.  App.  45]  ;  Schillinger  Bros.  Co.  v. 
Henderson  Brewing  Co.,  107  111.  App.  335. 

Indiama. —  Rehm  v.  German  Ins.,  etc.,  Inst., 
125  Ind.   135,  25  N.  E.   173. 

loioa. —  Niagara  Ins.  Co.  v.  Rodecker,  47 
Iowa  162. 

Massachusetts. —  Rothrock  v.  Dwelling- 
House  Ins.  Co.,  161  Mass.  423,  37  N.  E.  206, 
42  Am.  St.  Rep.  418,  23  L.  R.  A.  863. 

Missouri. —  Walter  A.  Zelnicker  Supply  Co. 
V.  Mississippi  Cotton  Co.,  103  Mo.  App.  94, 
77  S.  W.  321. 

New  Jersey. — ^Roake  v.  Pennsylvania  R.  Co., 
70  N.  J.  L.  494,  57  Atl.  160;  Puster  v. 
Parker  Mercantile  Co.,  (Ch.  1904)  59  Atl. 
232. 

OMo. —  Riter-Conley  Mfg.  Co.  v.  Mzik,  23 
Ohio  Cir.  Ct.   164. 

Oregon. —  Aldrich  v.  Anchor  Coal,  etc.,  Co., 
24  Oreg.  32,  32  Pac.  756,  41  Am.  St.  Rep. 
831. 

Permsylvania. —  Phillips  v.  Burlington 
Library  Co.,  141  Pa.  St.  462,  21  Atl.  640,  23 
Am.  St.  Rep.  304;  Virginia  Bank  v.  Adams, 
1  Pars.  Eq.  Cas.  534. 

Washington. — Rich  v.  Chicago,  etc.,  R.  Co., 
34  Wash.  14,  74  Pac.  1008. 

United  States. — Conley  v.  Mathieson  Alkali 
Works,  190  U.  S.  406,  23  S.  Ct.  728,  47  L.  ed. 
1113    [affirming   110   Fed.  730];    Connecticut 
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(iv)  JriRismoTiON  as  Dependinq  Upon  Amount  or  Kind  of  Business 
Within  the  State.  It  has  been  held  that  a  foreign  corporation  which  has 
done  no  business  within  the  domestic  state  beyond  negotiating  a  mortgage  on  its 
property,  and  having  the  bonds  thereby  secured  hsted  upon  a  stock  exchange,  is 
not  engaged  in  business  within  the  state  in  such  a  sense  that  jurisdiction  over  it 
is  acquired  by  service  of  summons  upon  its  president  while  temporarily  within 
the  state  for  those  purposes ;  '*  and  on  the  other  hand,'"  that  service  may  be  made 
on  a  corporation  having  an  office  in  the  same  state  wliere  a  substantial  portion  of 
its  business  is  transacted,  by  a  person  designated  as  its  agent  in  charge  of  a 
particular  department  of  its  business,  by  serving  process  upon  such  agent.'* 

e.  Agreement  With  State  of  Forum  That  It  May  Be  Sued  There.  A  corpora- 
tion may  also  be  sued  in  another  state  into  which  it  thus  migrates  for  the  purposes 
of  its  business,  when  it  has  agreed  with  such  state  that  it  may  be  sued  therein, 
and  that  process  may  be  served  upon  it  by  service  upon  an  officer  or  agent 
appointed  and  empowered  by  it,  or  one  designated  by  the  state.'"  And  such 
agreement  is  to  be  implied,  according  to  the  statute  of  the  state  providing  for 


Mut.  L.  Ins.  Co.  V.  Spratley,  172  U.  S.  602, 
19  S.  Ct.  308,  43  L.  ed.  569;  Jackson  v.  Dela- 
ware River  Amusement  Co.,  131  Fed.  134; 
Martin  v.  New  Trinidad  Lake  Asphalt  Co., 
130  Fed.  394;  Greenleaf  v.  National  Assoc, 
130  Fed.  209 ;  Louden  Machinery  Co.  v.  Amer- 
ican Malleable  Iron  Co.,  127  Fed.  1008;  Earle 
V.  Chesapeake,  etc.,  E.  Co.,  127  Fed.  235; 
Strain  v.  Chicago  Portrait  Co.,  126  Fed.  831 ; 
Hammond  Cent.  Grain,  etc.,  Exch.  v.  Chicago 
Bd.  of  Trade,  125  Fed.  463,  60  C.  C.  A.  299 ; 
Audenreid  v.  East  Coast  Milling  Co.,  124  Fed. 
697  (whether  foreign  corporation  doing  busi- 
ness in  state  where  served  with  process  a 
question  for  the  jury)  ;  New  Haven  Pulp, 
etc.,  Co.  r.  Downingtown  Mfg.  Co.,  130  Fed. 
605;  Frawley  v.  Pennsylvania  Casualty  Co., 
124  Fed.  259;  Boardman  f.  S.  S.  McCIure 
Co.,  123  Fed.  614;  Scott  v.  Stockholders'  Oil 
Co.,  122  Fed.  835;  Cady  v.  Associated  Col- 
onies, 119  Fed.  420;  Doe  f.  Springfield  Boiler, 
etc.,  Co.,  104  Fed.  684,  44  C.  C.  A.  128; 
Wall  V.  Chesapeake,  etc.,  R.  Co.,  95  Fed. 
398,  37  C.  C.  A.  129;  Mecke  v.  Valley  Town 
Mineral  Co.,  89  Fed.  114;  Hazeltine  v.  Mis- 
sissippi Valley  F.  Ins.  Co.,  55  Fed.  743; 
Gottschalk  Co.  v.  Illinois  Distilling,  etc.,  Co., 
50  Fed.  681. 

Canada. —  Murphy  v.  Phoenix  Bridge  Co.,  18 
Ont.  Pr.  460,  495. 

But  see  to  the  contrary  Payne  v.  East 
Union  Lumber  Co.,  109  La.  706,  33  So.  739; 
Jester  v.  Baltimore  Steam  Packet  Co.,  131 
N.  C.  54,  42  S.  E.  447. 

76.  Clews  V.  Woodstock  Iron  Co.,  44  Fed. 

31. 

77.  Under  N.  Y.  Code  Civ.  Proc.  §  432. 
See  infra,  V,  B,  9,  d. 

78.  Tuchband  v.  Chicago,  etc.,  R.  Co.,  115 
N.  Y.  437. 

79.  A  labama. —  Equitable  L.  Assur.  Soc.  v. 
Vogel,  76  Ala.  441,  52  Am.  Rep.  344. 

Georgia. —  Equity  L.  Assoc  v.  Gammon,  119 
Ga.  271,  46  S.  E.  100;  City  F.  Ins.  Co.  v.  Car- 
rugi,  41  Ga.  660. 

Indiana. —  See  Rehm  v.  German  Ins.,  etc., 
Inst.,  125  Ind.  135,  25  N.  E.  173;  Old  Wayne 
Mut.  L.  Assoc.  V.  Flynn,  (App.  1903)  66  N.  E. 
57. 

[84] 


Iowa. —  Sparks  v.  National  Masonic  Ace. 
Assoc,  100  Iowa  458,  69  N.  W.  678. 

Kentucky. —  Germania  Ins.  Co.  v.  Ashby, 
112  Ky.  303,  65  S.  W.  611,  23  Ky.  L.  Rep. 
1564,  99  Am.  St.  Rep.  295. 

Louisiana. —  Milwaukee  Trust  Co.  v.  Ger- 
mania Ins.  Co.,  106  La.  669,  31  So.  298;  State 
V.  North  American  Land,  etc,  Co.,  106  La. 
621,  31  So.  172,  87  Am.  St.  Rep.  309. 

Minnesota. —  Magoffin  v.  Mutual  Reserve 
Fund  L.  Assoc,  87  Minn.  260,  91  N.  W.  1115, 
94  Am.  St.  Rep.  699. 

New  York. —  Woodward  v.  Mutual  Reserve 
L.  Ins.  Co.,  178  N.  Y.  485,  71  N.  E.  10,  102 
Am.  St.  Rep.  519  [reversing  84  N.  Y.  App. 
Div.  324,  82  N.  Y.  Suppl.  908]  (North  Caro- 
lina statute);  Gibbs  v.  Queen  Ins.  Co.,  63 
N.  Y.  114,  20  Am.  Rep.  513;  Hunter  v.  Mu- 
tual Reserve  L.  Ins.  Co.,  97  N.  Y.  App.  Div. 
222,  89  N.  Y.  Suppl.  849  (North  Carolina 
statute)  ;  Johnston  v.  Mutual  Reserve  L.  Ins. 
Co.,  45  Misc.  316,  90  N.  Y.  Suppl.  539  [af- 
firming 43  Misc.  251,  87  N.  Y.  Suppl.  438,  and 
affirmed  in  104  N.  Y.  App.  Div.  544,  550,  629, 
93  N.  Y.  Suppl.  1048,  1052,  1062]. 

North  Carolina. —  Fisher  r.  Traders'  Mut. 
L.  Ins.  Co.,  136  N.  C.  217,  48  S.  E.  667 ;  Mu- 
tual Reserve  Fund  Life  Assoc,  v.  Scott,  136 
N.  C.  157,  48  S.  E.  581 ;  Moore  v.  Mutual  Re- 
serve Fund  Life  Assoc,  129  N.  C.  31,  39  S.  E. 
637;  Biggs  v.  Mutual  Reserve  Fund  Life 
Assoc,  128  N.  C.  5,  37  S.  E.  955. 

Virginia. —  Connecticut  Mut.  L.  Ins.  Co.  v. 
Ducrson,  28  Gratt.  630. 

West  Virginia. —  Webster  Wagon  Co.  v. 
Home  Ins.  Co.,  27  W.  Va.  314. 

United  States.—  Mutual  Reserve  Fund  Life 
Assoc  V.  Phelps,  190  U.  S.  147,  23  S.  Ct.  707, 
47  L.  ed.  987  [affirming  112  Fed.  453,  50 
C.  C.  A.  339,  61  L.  R.  A.  717]  ;  Davis  f.  Kan- 
sas, etc.  Coal  Co.,  129  Fed.  149;  Equitable 
L.  Assur.  Soc.  v.  Fowler,  125  Fed.  88 ;  Collier 
V.  Mutual  Reserve  Fund  Life  Assoc,  119  Fed. 
617 ;  Sparks  v.  National  Masonic  Ace.  Assoc, 
73  Fed.  277;  Diamond  Plate  Glass  Co.  v. 
Minneapolis  Mut.  F.  Ins.  Co.,  55  Fed.  27; 
Knapp  V.  National  Mut.  F.  Ins.  Co.,  30  Fed. 
607 ;  Ehrman  v.  Teutonia  Ins.  Co.,  1  Fed.  471, 
1  MeCrary  123. 
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such  suits  and  service  of  process,  if  the  corporation  has  gone  into  the  state  and 
engaged  in  the  transaction  of  business  there.'" 

d.  Agreement  With  Opposite  Party  to  Contract  That  It  May  Bo  Sued  There, 
So  also  when  a  corporation  lias  agreed  with  the  opposite  party  to  the  contract 
that  an  action  may  be  brought  against  it  to  enforce  the  contract  in  a  state  or 
country  other  than  that  of  its  particular  domicile,  it  may  be  sued  in  such  other 
state  or  country."  In  such  cases  it  creates  by  contract,  and  for  the  purposes  of 
the  particular  contract,  an  artilicial  domicile  different  from  that  ascribed  by  the 
law,  under  the  operation  of  tiie  principle  modus  et  conventio  vincunt  legemP 
The  opinion  has  been  recognized,^  and  acted  upon,  that  a  foreign  corporation 
may,  by  a  stipulation  in  a  contract  with  a  private  person,  subject  itself  to  the. 
jurisdiction  of  the  courts  of  England  for  the  purpose  of  an  action  to  enforce  the 
contract.^ 

5.  Proceedings  In  Rem.  The  fact  that  a  foreign  corporation  is  not  found 
within  a  state  so  that  it  cannot  be  served  with  process  therein  for  the  purpose  of 
recovering  a  judgment  in  personam  against  it  does  not  prevent  proceedings  in 
rem  afEecting  property  in  the  state  which  it  may  own  or  in  which  it  may  be  inter- 
ested, and  such  a  proceeding  may  be  maintained  and  service  of  process  had  upon 
the  corporation  by  publication  or  by  notice  given  to  it  without  the  state.''     This- 


See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2595  et  seq. 

Revocation  of  consent  see  infra,  V,  B,  11. 

Process  against  foreign  corporations  see, 
generally,  Process. 

80.  Sparks  v.  National  Masonic  Ace.  As- 
soc, 100  Iowa  458,  69  N.  W.  678  (cannot 
question  validity  of  process  on  ground  of  its 
failure  to  file  authority  for  public  officer  to 
accept  service)  ;  and  other  cases  in  the  pre- 
ceding note. 

81.  Phelps  V.  Mutual  Reserve  Fund  Life 
Assoc,  112  Fed.  453,  50  C.  C.  A.  339,  61 
L.  R.  A.  717  [affirmed  in  190  U.  S.  147,  23 
S.  Ct.   707,  47  L.  ed.  987].     See,  generally, 

PfiOCESS. 

82.  That  the  existence  of  a  foreign  corpora- 
tion is  a  question  of  fact  for  a  jury  see  Lin- 
dauer  v.  Delaware  Mut.  Safety  Ins.  Co.,  13 
Ark.  461.  Analogous  rule  that  a  foreign  law 
is  a  question  of  fact  see  1  Thompson  Tr. 
§  1054. 

83.  By  Mr.  .lustice  North  in  Socigtg  Indus- 
trialle,  etc  v.  Companhia  Portugueza,  etc., 
[1889]  W.  N.  32. 

84.  Tharsis  Sulphur,  etc.,  Co.  v.  Soci6t6 
des  Mgtaux,  58  L.  J.  Q.  B.  435,  60  L.  T.  Rep. 
N.  S.  924,  38  Wkly.  Rep.  79.  The  case  was 
this:  The  Tharsis  Copper  Company  entered 
into  a  contract  with  the  Societfi  des  M6taux. 
The  contract  contained  a  clause  that,  for  the 
purposes  thereof,  the  Societg  submitted  to  the 
jurisdiction  of  the  high  court  in  England  and 
elected  a  domicile  in  England,  and  it  was  fur- 
ther agreed  that  a  certain  firm  in  Thread- 
needle  street,  or  any  member  thereof  for  the 
time  being,  should  be  the  Soci'6t6's  agents 
upon  whom  service  of  any  writ  or  process 
should  be  effected,  and,  being  so  effected, 
should  be  good  against  the  Soci§t6.  The  Thar- 
sis Company  instituted  an  action  against  the 
Societe  in  respect  of  a  matter  arising  out  of 
the  contract,  and  effected  service  upon  the 
firm  in  Threadneedle  street  in  the  manner  so 
provided  by   the   contract.     It  was   held  by 
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Lord  Coleridge  and  Mr.  Justice  Field  that  the 
service  was  good. 

85.  People's  Nat.  Bank  v.  Cleveland,  117 
Ga.  908,  44  S.  E.  20  (holding,  in  a  suit  to  re- 
move a  cloud  on  the  title  of  shares  of  stock  in 
a  domestic  corporation  held  by  a  foreign  cor- 
poration, the  latter  could  be  served  by  publi- 
cation under  Civ.  Code,  §  4976,  providing  that, 
in  suits  to  remove  a  cloud  from  title  to  prop- 
erty in  the  state  to  which  a  non-resident 
claims  title,  such  non-resident  may  be  served 
by  publication)  ;  State  v.  Chicago,  etc.,  R.  Cs., 
80  Iowa  586,  46  N.  W.  741  (holding  that 
where  a  foreign  corporation  operating  ,a  rail- 
road in  the  state  has  failed  to  file  a  copy  of 
its  articles  of  incorporation  as  required  by 
statute,  a  highway  may  be  establisned  across 
its  right  of  way  after  service  upon  it  by  pub- 
lication as  authorized  by  statute)  ;  Buck  v. 
Massie,  109  La.  776,  33  So.  767  (a  foreign 
corporation,  which  is  a  mortgage  debtor,  may" 
be  proceeded  against,  and  the  mortgage  fore- 
closed, via  execwtiva,  by  appointing  an  attor- 
ney to  the  absentee )  ;  Kidd  v.  New  Hampshire 
Traction  Co.,  72  N.  H.  273,  56  Atl.  465,  66 
L.  R.  A.  574  (where  notice  is  given  outside  the 
state  to  a  foreign  corporation,  as  provided  by 
Pub.  St.  (1901)  c.  219,  §  9,  the  courts  have  ju- 
risdiction to  the  extent  of  controlling  the  dis- 
position of  its  property  in  the  state).  See  also 
Wilson  V.  Martin-Wilson  Automatic  Fire 
Alarm  Co.,  149  Mass.  24,  20  N.  E.  318,  holding 
that  letters  patent  belonging  to  a  foreign  cor- 
poration, with  a  usual  place  of  business  in 
Massachusetts,  and  duly  served  with  process, 
might  be  reached  in  equity  by  a  creditor  who. 
was  an  inhabitant  of  Massachusetts  and 
whose  debt  was  the  result  of  a  contract  made 
and  to  be  performed  there. 

"  Property  within  the  state."—  If  a  domes- 
tic corporation  wrongfully  obtains  possession 
of  the  property  of  a  foreign  corporation  and 
subsequently  transfers  it  to  a  non-resident  in 
furtherance  of  a.  scheme  of  fraud,  the  right 
of  action  of  the  owners  to  recover  damages 
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as  we  shall  presently  see  at  some  length,  is  true  of  attachment  or  garnishment 
proceedings™ 

6.  Remedies  Available  Against  Foreign  Corporations  —  a.  Same  as  Against 
Domestic  Corporations.  When  the  statutes  of  the  domestic  state  impose  upon 
foreign  corporations  coming  within  the  state  and  having  usual  places  of  business 
therein,  the  general  statutes  relating  to  domestic  corporations,  the  same  remedies 
which  are  available  to  domestic  citizens  against  domestic  corporations  are  avail- 
able against  them,  and  they  may  be  sued  in  the  domestic  state  in  like  manner  as 
domestic  corporations  may.*' 

b.  Discovery  of  Evidence  and  Production  of  Booliis.  A  foreign  corporation, 
if  thus  within  reach  of  process,  may  be  ordered  to  produce  its  books  on  a  bill  of 
discovery,  even  though  such  books  are  abroad.* 

e.  Specific  Perfopmanee  of  Contracts.  Where  jurisdiction  in  personam  has 
been  obtained  over  a  foreign  corporation  by  process  duly  served,  the  court  lias 
power,  if  the  pleadings  and  evidence  warrant  it,  to  proceed  against  it  by  a  decree 
for  specific  performance.*' 

d.  Attachment  and  Garnishment  —  (i)  Attachment — (a.)  In  General.  The 
legislature  of  a  state  may  constitutionally  either  subject  foreign  corporations  to 
attachment  when  they  have  property  in  tlie  state,'"  or  exempt  them  from  attach- 
ment, as  has  sometimes  been  done.''  In  some  jurisdictions  the  statute  in  express 
terms  subjects  them  to  attachment ;  '^  and  even  when  this  is  not  the  case  they  are 
generally  held,  in  the  absence  of  express  resti'iction  or  exemption,''  to  be  within 
the  statutes  authorizing  attachment  against  non-residents.'^    -They  are  subject  to 


therefor  is  property  within  the  state.     King 
V.  New  Hampshire  Traction  Co.,  72  N.  H.  273, 
56  Atl.  465,  66  L.  R.  A.  574. 
.  86.  See  infra,  V,  B,  6,  d. 

87.  National  Bank  of  Commerce  f.  Hun- 
tington, 129  Mass.  444. 

88.  Eobertson  ».  St.  John  City  R.  Co., 
Truem.  Eq.  Cas.  (N.  Brunsw.)  462.  Compare 
supra,  I,  H,  3 ;  III,  N. 

89.  Shafer  v.  O'Brien,  31  W.  Va.  601,  8 
S.  E.  298. 

90.  Coosa  River  Steamboat  Co.  v.  Barclay, 
30  Ala.  120  (and  may  render  them  subject  to 
attachment  for  a  debt  contracted  prior  to  en- 
actment of  the  statute,  as  the  statute  merely 
enlarges  the  remedy)  ;  Pyrolusite  Manganese 
Co.  V.  Ward,  73  Ga.  491. 

91.  Farnsworth  v.  Terre  Haute,  etc.,  R.  Co., 
29  Mo.  75;  Puerrung  v.  Carter-Crume  Co.,  16 
Ohio  Cir.  Ct.  629,  9  Ohio  Cir.  Dec.  411.  See 
infra,  this  subdivision,  notes  93,  95. 

92.  Georgia. —  South  Carolina  R.  Co.  v. 
Peoples'  Sav.  Inst.,  64  Ga.  18;  Bawknight  v. 
Liverpool,  etc.,  Ins.  Co.,  55  Ga.  194;  Wilson 
V.  Danforth,  47  Ga.  676. 

Illinois. —  City  Ins.  Co.  v.  Commercial  Bank, 
68  111.  348. 

Michigan. —  Davidson  v.  Fox,  120  Mich.  385, 
79  N  W.  1106;  Michigan  Dairy  Co.  v.  Run- 
nels, 96  Mich.  109,  55  N.  W.  617. 

2f  ew  Jersey. —  Phillipsburgh  Bank  v.  Lacka- 
wanna E.  Co.,  27  N.  J.  L.  206;  Minchin  v. 
Paterson  Second  Nat.  Bank,  36  N.  J.  Eq.  436. 

Jlew  York. —  Wright  v.  Douglass,  2  N.  Y. 
373;  Dunlop  r.  Paterson  F.  Ins.  Co.,  12  Huu 
627 ;  Bates  v.  New  Orleans,  etc.,  R.  Co.,  13 
How.  Pr.  516;  Bennett  v.  Hartford  F.  Ins. 
Co.,  19  Wend.  46. 

North  Carolina. —  Cooper  v.  Adel  Security 
Co.,  122  N.  C.  463,  30  S.  E.  348. 


Ohio. —  Piatt,  etc..  Refining  Co.  v.  Smith, 
10  Ohio  Dec.  (Reprint)  424,  21  Cine.  L.  Bui. 
122. 

Pennsylvania. —  Pain's  Pyro-Spectacle  Co.  v. 
Lincoln  Park,  etc.,  Co.,  5  Pa.  Dist.  474;  Bar- 
ley V.  Charleston  Steam-Packet  Co.,  2  Miles 
249. 

South  Carolina. —  Chitty  v.  Pennsylvania  E. 
Co.,  62  S.  C.  526,  40  S.  E.  944. 

Washington. —  Hunter  v.  Wenatchee  Land 
Co.,  36  Wash.  541,  79  Pac.  40. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2628  et  seq. 

Conversion  of  stock. —  An  attachment  will 
issue  against  a  foreign  corporation  for  the 
conversion  of  its  own  stock.  Condouris  v. 
Imperial  Turkish  Tobacco,  etc.,  Co.,  3  Misc. 
(N.  Y.)   66,  22  N.  Y.  Suppl.  695. 

Actions  arising  upon  contract. —  Some  of 
the  statutes  limit  the  right  to  attachment 
against  foreign  corporations,  on  the  ground 
that  it  is  a  foreign  corporation,  to  debts  or 
demands  arising  upon  contract.  See  Northern 
Nat.  Bank  v.  Maumee  Rolling  Mill  Co.,  2 
Ohio  S.  &  C.  PI.  Dec.  67,  holding  that  an  ac- 
tion by  a  creditor  of  an  insolvent  foreign  cor- 
poration under  a  statute  to  enforce  the  liabil- 
ity of  a  shareholder  for  the  debts  of  a  corpo- 
ration is  an  action  upon  a  demand  arising 
upon  contract,  within  the  meaning  of  such  a 
statute. 

93.  Phillipsburgh  Bank  v.  Lackawanna  E. 
Co.,  27  N.  J.  L.  206;  and  other  cases  cited 
infra,  this  subdivision,  note  95. 

94.  Alabama. —  See  Planters',  etc.,  Bank 
V.  Andrews,  8  Port.  404. 

Connecticut. —  Knox  v.  Protection  Ins.  Co., 
9  Conn.  430,  25  Am.  Dec.  33. 

District  of  Oolumiia. —  Barbour  r.  Paige 
Hotel  Co.,  2  App.  Cas.  174. 

[V.  B.  6.  d.  (l),  (a)]- 


1332     [19  CycJ 


FOREIGN  CORPORATIONS 


attachment,  in  the  absence  of  statutory  exemption,'^  even  though  they  may  be 
doing  business  in  the  state  and  their  officers  reside  there,  and  even  though  they 
have  comphed  with  the  law  relating  to  foreign  corporations,  as  by  appointing  an 
agent  to  receive  service  of  process ;  for  this  does  not  make  them  any  the  less  non- 
residents.^" It  is  otherwise,  however,  where  the  corporation  has  become  domesti- 
cated under  a  statute  of  the  state,''  and  in  the  case  of  a  corporation  or  corporations 
created  by  consolidation  of  a  foreign  with  a  domestic  corporation,'*  or  by  the 
concurrent  legislation  of  the  foreign  and  the  domestic  state.'' 

(b)  By  Non  -Resident  Creditors.    An  attachment  will  lie  against  the  property 


Georgia. —  Pyrolusite  Manganese  Co.  v. 
Ward,  73  Ga.  491 ;  Wilson  v.  Danforth,  47  Ga. 
676  (a  statute  expressly  authorizing  attach- 
ment against  corporations  doing  business  in 
the  state  does  not  prevent  attachment  against 
one  not  doing  business  in  the  state,  under  the 
statute  authorizing  attachment  against  non- 
residents) ;  South  Carolina  R.  Co.  v.  McDon- 
ald, 5  Ga.  531. 

Illinois. —  Mineral  Point  R.  Co.  v.  Keep,  22 
111.  9,  74  Am.  Dee.  124 ;  Voss  v.  Evans  Marble 
Co.,  101  111.  App.  373;  Iroquois  Furnace  Co. 
V.  Wilkin  Mfg.  Co.,  77  111.  App.  59  [affirmed 
as  to  this  point  in  181  III.  582,  54  N.  E. 
987]  ;  Wabash  R.  Co.  i:  Dougan,  41  111.  App. 
543. 

Louisiana. — ^Martin  v.  Mobile  Branch  Bank, 
14  La.  415.  See  also  Hazard  f.  Agricultural 
Bank,  11  Rob.  326. 

Maryland. —  Haddon  v.  Linville,  86  Md.  210, 
38  Atl.  900. 

Massachusetts. —  Blaokstone  Mfg.  Co.  v. 
Blaekstone,  13  Gray  488;  Ocean  Ins.  Co.  v. 
Portsmouth  Mar.  R.  Co.,  3  Mete.  420. 

Minnesota. —  Broome  v.  Galena,  etc.,  Packet 
Co.,  9  Minn.  239. 

Missouri. —  Middough  r.  St.  Joseph,  etc.,  R. 
Co.,  51  Mo.  520 ;  St.  Louis  Perpetual  Ins.  Co. 
V.  Cohen,  9  Mo.  421. 

New  HampsMre. —  Libbey  v.  Hodgdon,  9 
N.  H.  394. 

Pennsyh)wnAa. —  Bushel  v.  Commonwealth 
Ins.  Co.,  15  Serg.  &  R.  173;  Real  v.  Toby  Val- 
ley Supply  Co.,  13  Pa.  Co.  Ct.  273 ;  Harley  v. 
Charleston  Steam-Packet  Co.,  2  Miles  249; 
Mechanics'  Nat.  Bank  v.  Miners'  Bank,  13 
Wkly.  Notes  Cas.  515. 

Tennessee. —  Union  Bank  v.  V.  S.  Bank,  4 
Humphr.  369.  See  also  Hadley  v.  Freedman's 
Sav.,  etc.,  Co.,  2  Tenn.  Ch.  122. 

Virginia. —  Cowardin  v.  Universal  L.  Ins. 
Co.,  32  Gratt.  445 ;  U.  S.  Bank  v.  Merchants^ 
Bank,  1  Rob.  573. 

West  Virginia. —  Hall  v.  Virginia  Bank,  14 
W.  Va.  584. 

United  States. —  Socigte  Foneiere  et  Agri- 
cole  Des  Etats  Unis  v.  Milliken,  135  U.  S. 
304,  10  S.  Ct.  823,  34  L.  ed.  208. 

Canada. —  See  Pacaud  v.  Tourigny,  10  Que- 
bec 54;  Osgood  v.  Steele,  16  L.  C.  Jur.  141. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2628  et  seq. 

Contra.—  Vogle  v.  New  Granada  Canal,  etc., 
Co.,  1  Houst.  (Del.)  294;  Stickney  v.  Missouri 
Bank,  1  Ohio  Dec.  (Reprint)  80,  1  West.  L.  J. 
563;  McQueen  v.  Middletown  Mfg.  Co.,  16 
Johns.  ( N.  Y. )  5,  where  the  different  sections 
of  the  attachment  law  being  construed  in 
[V,  B.  6,  d.  (I).  (A)] 


pari  materia  it  was  held  that  the  law  was 
applicable  to  natural  persons  only.  It  can- 
not be  said,  however,  that  these  cases  are 
essentially  in  direct  conflict,  for,  as  is  pointed 
out  in  the  above  case  of  South  Carolina  R. 
Co.  V.  McDonald,  5  Ga.  531,  which  discusses 
the  case  of  McQueen  v.  Middletown  Mfg.  Co., 
16  Johns.  (N.  y. )  5,  the  statutes  are  in  some 
respects  entirely  different. 

95.  Kentucky. —  Martin  v.  Mobile,  etc.,  R. 
Co.,  7  Bush  116,  where  the  legislature  of  Ken- 
tucky in  admitting  an  Alabama  railroad  com- 
pany had  granted  it  all  the  privileges,  rights, 
and  immunities  conferred  upon  it  by  the  Ala- 
bama act  of  incorporation. 

Maryland. —  Cromwell  v.  Royal  Canadian 
Ins.  Co.,  49  Md.  366,  33  Am.  Rep.  258 ;  Mycr 
r.  Liverpool,  etc.,  Ins.  Co.,  40  Md.  595. 

Missouri. — Farnsworth  v.  Terre  Haute,  etc., 
R.  Co.,  29  Mo.  75. 

New  Jersey. —  Phillipsburgh  Bank  r.  Lacka- 
wanna R.  Co.,  27  N.  J.  L.  206,  what  is  "  rec- 
ognition "  of  a  foreign  corporation  by  the 
state  within  the  meaning  of  an  exempting 
statute. 

Ohio. —  Puerring  v.  Carter-Crume  Co.,  16 
Ohio  Cir.  Ct.  629,  9  Ohio  Cir.  Dec.  411. 

96.  District  of  Columbia. —  Barbour  v. 
Paige  Hotel  Co.,  2  App.  Cas.  174,  although 
exclusively  engaged  in  business  in  the  district, 
having  been  organized  for  that  purpose,  and 
having  its  secretary  and  treasurer  there. 

Georgia. —  South  Carolina  R.  Co.  v.  People's 
Sav.  Inst.,  64  Ga.  18.     ■ 

Illinois. —  Mineral  Point  R.  Co.  r.  Keep, 
22  III.  9,  74  Am.  Dec.  124;  Voss  v.  Evans 
Marble  Co.,  101  HI.  App.  373. 

Pennsylvania. —  Pain's  Pyro-Spectacle  Co. 
V.  Lincoln  Park,  etc.,  Co.,  5  Pa.  Dist.  474; 
Real  V.  Toby  Valley  Supply  Co.,  2  Pa.  Dist. 
671,  13  Pa.  Co.  Ct.  273;  Pierce  v.  McLaughlin 
Electric  Co.,  28  Wkly.  Notes  Cas.  311.  See 
also  Chase  v.  New  York  Ninth  Nat.  Bank,  56 
Pa.  St.  355. 

Virginia. —  Cowardin  v.  Universal  L.  Ins. 
Co.,  32  Gratt.  445. 

Leasing  a  railroad  within  the  state  will  not 
exempt  a  foreign  railroad  corporation  from 
liability  to  attachment  as  a  non-resident. 
Breed  v.  Mitchell,  48  Ga.  533. 

97.  See  Martin  v.  Mobile,  etc.,  R.  Co.,  7 
Bush  (Ky.)  116;  Robb  v.  Chicago,  etc.,  R. 
Co.,  47  Mo.  540 ;  Farnsworth  v.  Terre  Haute, 
etc.,  R.  Co.,  29  Mo.  75.    See  supra,  I,  A,  3. 

98.  Sprague  v.  Hartford,  etc.,  R.  Co.,  5 
R.  L  233.    See  supra,  I,  A,  3,  b.  (ii). 

99.  Holland  v.  Mobile,  etc.,  R.  Co.,  16  Lea, 
(Tenn.)  414.    See  supra,  I,  A,  3,  b,  (m). 
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of  a  foreign  corporation  at  the  suit  of  a  non-resident  individual  or  corporation,* 
unless  there  is  some  statutory  provision  or  restriction  to  the  contrai-y.' 

(o)  Property  Subject  to  Attachment?  As  a  general  rule  an  attachment  may 
reach  any  property  of  a  foreign  corpo.ration  which  is  within  the  state  of  the 
forum ;  *  but  it  cannot  reach  or  affect  property  that  is  not  within  tlie  state.'  A 
creditor  of  a  foreign  corporation  may  attach  a  debt  due  to  it  from  a  resident  cor- 
poration or  individual,^  and  the  rule  extends  to  unpaid  balances  due  from  resident 
subscribers  to  the  stock  of  a  foreign  corporation.'  As  a  rule  a  debt  due  b^'  a 
foreign  corporation  to  a  non-resident  or  another  foreign  corporation  has  no  situs 
in  the  state  and  cannot  be  reached  by  a  creditor  of  the  latter ;  *  even  though  the 
debtor  foreign  corporation  has  an  office  and  is  doing  business  in  the  domestic 
state ;'  but  the  rule  does  not  apply  where  the  debtor  foreign  corj)oration  not  only 
has  an  office  and  is  doing  business  in  the  domestic  state  but  the  debt  was  incurred 
in  the  course  of  its  business  within  the  state.'"  Although  the  general  rule  is  that 
money  in  custodia  legis  is  not  the  subject  of  an  attachment,"  it  does  not  apply 
where  money  is  deposited  by  a  foreign  corporation  under  an  order  of  court  to 
meet  the  debt  which  the  attachment  represents.*'  Bonds  of  a  foreign  corporation 
doing  business  in  the  state,  deposited  with  the  state  treasurer  as  required  by 
statute,  are  held  in  trust  and  cannot  be  attached,  even  after  the  corporation  has 
ceased  to  do  business  in  the  state,  but  they  must  be  delivered  to  the  corporation.** 

(d)  Insolvency,  Injunction,  Appointment  of  Receiver,  Etc.  The  fact  tliat  a 
foreign  corporation  has  been  declared  insolvent  and  restrained  from  further  busi- 
ness by  the  courts  of  its  domicile  will  not  preclude  the  right  to  an  attachment 
against  it."    A  statute  requiring  a  general  assignment  for  the  benefit  of  creditors 


1.  John  Ray  Clark  Co.  v.  Toby  Valley  Sup- 
ply Co.,  14  Pa.  Co.  Ct.  344;  Central  R.,  etc., 
Co.  V.  Georgia  Constr.,  etc.,  Co.,  32  S.  C. 
319,  11  S.  E.  192;  Hunter  v.  Wenatchee  Land 
Co.,  36  Wash.  541,  79  Pac.  40.  See  Attach- 
ment, 4  Cyc.  406. 

3.  As  in  the  ease  of  statutes  restricting 
the  right  of  non-residents  to  sue  foreign  cor- 
porations to  cases  in  which  the  cause  of  ac- 
tion arose  within  the  state.  Cromwell  v. 
Royal  Canadian  Ins.  Co.,  49  Md.  306,  33  Am. 
Rep.  258;  Coolidge  v.  American  Realty  Co., 
91  N.  Y.  App.  Div.  14,  86  N.  Y.  Suppl.  318; 
Iiadenburg  v.  Commercial  Bank,  87  Hun 
(N.  Y.)  269,  33  N.  Y.  Suppl.  821;  Straus  v. 
Chicago  Glycerine  Co.,  46  Hun  (N.  Y.)  216; 
Oliver  v.  Walter  Heywood  Chair  Mfg.  Co.,  10 
N.  Y.  Suppl.  771;  Western  Bank  v.  Columbus 
City  Bank,  7  How.  Pr.  (N.  Y.)  238;  Central 
R.,  etc.,  Co.  V.  Georgia  Constr.,  etc.,  Co.,  32 
S.  C.  319,  11  S.  E.  192.  See  Attachment, 
4  Cyc.  406.    And  see  infra,  V,  B,  8. 

3.  See  also  Attachment,  4  Cyc.  554. 

4.  Bawknight  v.  Liverpool,  etc.,  Ins.  Co., 
55  Ga.  194;  India  Rubber  Co.  v.  Katz,  65 
N.  Y.  App.  Div.  349,  72  N.  Y.  Suppl.  658 
(money  deposited  with  the  city  chamberlain 
by  a  foreign  corporation  as  security  for  a  debt 
from  it  to  another  foreign  corporation  subject 
to  attachment  by  a  resident  creditor  of  the 
latter  corporation)  ;  Chitty  v.  Pennsylvania 
R.  Co.,  62  S.  C.  526,  40  S.  E.  944  (attachment 
of  the  cars  of  a  foreign  railroad  company). 

5.  Bawknight  v.  Liverpool,  etc.,  Ins.  Co.,  55 
Ga.  194. 

6.  Hazard  v.  Agricultural  Bank,  11  Rob. 
(La.)  326;  India  Rubber  Co.  v.  Katz,  65  N.  Y. 
App.  Div.  349,  72  N.  Y.  Suppl.  658 ;  Fenton  v. 
Lumberman's    Bank,    Clarke     (N.    Y.)     286; 

■  Crosby  v.  Lumberman's  Bank,  Clarke  ( N.  Y. ) 


234;  Cooper  v.  Adel  Security  Co.,  122  N.  C. 
463,  30  S.  E.  348.  In  the  absence  of  a  statute 
an  attachment  against  a  foreign  corporation 
levied  upon  choses  in  action  does  not  author- 
ize the  sheriff  to  sell  the  same  under  an  exe- 
cution issued  upon  a  judgment  rendered  upon 
the  attachment,  the  remedy  being  by  cred- 
itors' bill;  but  the  rule  is  otherwise  in  some 
jurisdictions  under  the  statute.  Crosby  v. 
Lumberman's  Bank,  supra. 

7.  Cooper  v.  Adel  Security  Co.,  122  N.  C. 
463,  30  S.  E.  348. 

8.  Douglass  V.  Phoenix  Ins.  Co.,  138  N.  Y. 
209,  33  N.  E.  938,  34  Am.  St.  Rep.  448,  20 
L.  R.  A.  118;  Carr  v.  Corcoran,  44  N.  Y.  App. 
Div.  97,  60  N.  Y.  Suppl.  763;  Straus  v.  Chi- 
cago Glycerine  Co.,  46  Hun  (N.  Y.)  216  [of- 
firmed  in  108  N.  Y.  654,  15  N,  E.  444]. 

9.  Douglass.  V.  Phcenix  Ins.  Co.,  138  N.  Y. 
209,  33  N.  E.  938,  34  Am.  St.  Rep.  448,  20 
L.  R.  A.  118  (where  the  transaction  out  of 
which  the  debt  arose  occurred  in  New  York, 
which  was  the  domicile  of  the  debtor  foreign 
corporation  and  its  creditors,  and  the  debt 
was  attached  by  a  creditor  of  the  latter  in 
Massachusetts  where  the  corporation  had  an 
agency)  ;  Straus  v.  Chicago  Glycerine  Co.,  46 
Hun  (N.  Y.)  216  [affirmed  in  108  N.  Y.  654, 
15  N.  E.  444]  (where  the  debt  sought  to  be 
attached  arose  from  a,  transaction  out  of  the 
state ) . 

10.  India  Rubber  Co.  v.  Katz,  65  N.  Y. 
App.  Div.  349,  72  N.  Y.  Suppl.  658. 

11.  See  Attachment,  4  Cyc.  569. 

12.  India  Rubber  Co.  v.  Katz,  65  N.  Y. 
App.  Div.  349,  72  N.  Y.  Suppl.  658. 

13.  Rollo  V.  Andes  Ins.  Co.,  23  Gratt.  (Va.> 
509,  14  Am.  Rep.  147. 

14.  City  Ins.  Co.  v.  Commercial  Bank,  6& 
HI.  348. 
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by  an  insolvent  to  be  made  for  the  benefit  of  all  liis  creditors,  or  the  execution  of 
such  an  assignment,  does  not  preclude  a  citizen,  and  a  fortiori  it  does  not  pre- 
clude a  non-resident,  from  attaching  the  property  of  a  corporation  of  the  state 
either  in  the  state  or  in  another  state.^'  And  the  appointment  of  a  receiver  for 
an  insolvent  corporation  in  the  state  of  its  domicile  does  not  prevent  attachment 
of  property  of  the  corporation  in  other  states,^*  although,  by_  comity,  the  courts 
of  the  foreign  state  will  sometimes  recognize  the  rights  and  title  of  the  receiver 
as  against  an  attachment." 

(e)  Lien>^  The  lien  of  the  attachment  is  not  affected  by  the  subsequent 
appointment  of  a  receiver  or  trustee  for  the  corporation  either  in  the  state  of  its 
domicile,  or  in  the  domestic  state,"  or  by  subsequent  relinquishment  of  its  rights 
in  the  attached  property  by  the  corporation.''"' 

(f)  Procedure.  The  procedure  in  attachment  proceedings  against  foreign 
corporations  is  governed  by  the  statutes  in  the  various  states  relating  to  attach- 
ment generally,  and  in  some  jurisdictions  by  special  provisions  relating  to 
attachment  against  foreign  corporations  and  corporations  generally.^^  The  com- 
plaint and  affidavit  or  other  moving  papers  in  the  proceedings  must  show,  as 
required  by  the  statute,  that  defendant  is  a  foreign  coi-poration,*^^  and  tliey  must 
show  all  other  facts  necessary  to  entitle  plaintiff  to  an  attachment.^     It  is  also 


15.  Schindelholz  v.  Cullum,  55  Fed.  885;  5 
CCA   293 

'l6.  Hadden  v.  Linville,  86  Md.  210,  38  Atl. 
900;  Dunlop  v.  Paterson  F.  Ins.  Co.,  12  Hun 
(N.  Y.)  627;  Schindelholz  v.  Cullum,  55 
Fed.  885,  5  C.  C.  A.  293.  See,  generally.  Re- 
ceivers. 

17.  Connecticut. —  See  Pond  r.  Cooke,  45 
Conn.  126,  29  Am.  Rep.  668,  holding  that 
where  a  receiver  of  an  insolvent  manufac- 
turing company  appointed  by  a  court  in  New 
Jersey,  where  it  was  located,  took  possession 
of  its  assets,  and,  for  the  purpose  of  complet- 
ing a  bridge  which  it  had  contracted  to  build 
in  Connecticut,  purchased  iron  with  funds  of 
the  estate  and  sent  it  into  Connecticut,  the 
iron  was  not  subject  to  attachment  in  Con- 
necticut by  a  creditor  residing  there. 

NeiD  Jersey. —  Merchants'  Nat.  Bank  v. 
Pennsylvania  Steel  Co.,  57  N.  J.  L.  336,  30 
Atl.  545,  holding  that  an  attachment  by  a 
non-resident  of  the  assets  within  the  state  of 
a  non-resident  insolvent  corporation  in  the 
possession  of  a,  non-resident  receiver  of  the 
corporation  could  not  be  maintained. 

Ohio. —  Rice  v.  Farnham,  4  Ohio  S.  &  C. 
PI.  Dec.  217,  holding  that  where  a,  foreign 
corporation  begins  proceedings  for  appoint- 
ment of  a  receiver  on  the  ground  of  insolvency 
and  makes  a  deed  of  its  property  to  a  receiver 
appointed,  a  resident  creditor  who  appears 
and  files  his  claim  in  that  court  will  be  es- 
topped from  afterward  attaching  other  prop- 
erty in  the  state  belonging  to  the  company. 

Pennsylvania. —  Hintermeister  r.  Ithaca  Or- 
gan, etc.,  Co.,  3  Kulp  490,  holding  that  for- 
eign attachment  would  not  lie  in  Pennsyl- 
vania against  the  assets  of  a  New  York  cor- 
poration wliich  was  dissolved  and  placed  in 
the  hands  of  a  receiver  before  the  writ  issued, 
where  plaintiff  was  a  member  of  the  corpora- 
tion and  a  resident  of  New  York,  and  knew 
the  status  of  the  corporation,  and  had  been 
restrained  by  the  court  which  decreed  disso- 
lution of  the  corporation  from  interfering 
with  its  assets. 
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Virginia. —  See  Bockover  v.  Life  Assoc,  of 
America,  77  Va.  85,  holding  that  where,  under 
a  statute  of  Missouri  and  decree  of  a  Missouri 
court,  all  the  assets  of  a  Missouri  corporation 
doing  business  in  Virginia  were  vested  in  a 
person  as  trustee  for  the  benefit  of  its  cred- 
itors, all  of  the  company's  assets  were  validly 
vested  in  him  as  trustee  of  an  express  trust, 
and  that  debts  due  the  company  in  Virginia 
could  not  be  attached  by  a  Virginia  policy- 
holder. 

Canada. —  See  Salter  v.  St.  Lawrence  Lum- 
ber Co.,  28  Nova  Scotia  335 ;  Boyd  v.  Domin- 
ion Cold  Storage  Co.,  17  Ont.  Pr.  545. 

See,  generally.  Receivers. 

18.  See  Attachment,  4  Cyc.  622. 

19.  South  Carolina  R.  Co.  v.  People's  Sav. 
Inst.,  64  Ga.  18 ;  Minchin  v.  Paterson  Second 
Nat.  Bank,  36  N.  J.  Eq.  436 ;  Dunlop  v.  Pater- 
son F.  Ins.  Co.,  12  Hun  (N.  Y.)  627;  Fenton 
V.  Lumberman's  Bank,  Clarke  (N.  Y.)  286: 
Powis  r.  Quebec  Bank,  2  Quebec  Q.  B.  566 
[affirming  3  Quebec  Super.  Ct.  122]. 

20.  Wright  v.  Douglass,  2  N.  Y.  373. 

21.  See  Attachment,  4  Cyc.  368. 

23.  Shanks  v.  Magnolia  Metal  Co.,  89  Hun 
(N.  Y.)  486,  35  N.  Y.  Suppl.  385,  holding  in- 
sufficient statements  that  defendant  "  held  and 
holds  itself  out  to  be  a  foreign  corporation," 
and  that  it  "  is  or  holds  itself  out  to  be  a 
foreign  corporation."  See  also  Steele  v.  R.  M. 
Gilmour  Mfg.  Co.,  77  N.  Y.  App.  Div.  199,  78 
N.  Y.  Suppl.  1078  (showing  that  defendant 
was  a  foreign  corporation  held  sufficient)  ; 
Box  Board,  etc.,  Co.  v.  Vincennes  Paper  Co., 
45  Misc.  {N.  Y.)  1,  90  N.  Y.  Suppl.  836  (to 
same  effect ) . 

23.  Delafield  r.  J.  K.  Armsby  Co.,  58  N.  Y. 
App.  Div.  432,  68  N.  Y.  Suppl.  998,  62  N.  Y. 
App.  Div.  262,  71  N.  Y.  Suppl.  14;  Sawyer 
Lumber  Co.  v.  Bussell,  84  Hun  (N.  Y.)  114, 
31  N.  Y.  Suppl.  1107.  The  moving  papers 
must  show  that  plaintiff  is  a  resident,  or  the 
existence  of  the  facts  required  by  the  statute 
to  authorize  suit  against  a  foreign  corporation 
by  a  non-resident,  or  that  the  cause  of  action 
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essential  that  the  writ  and  other  process  shall  be  served  in  the  manner  prescribed 
by  the  statute.^ 

(g)  Attachment  in  Federal  Courts.  Federal  courts  have  jurisdiction  under 
act  of  congress  '^  to  issue  attachment  according  to  the  form  and  manner  of  pro- 
cedure of  the  state  where  the  court  sits,  provided  defendant  is  found  within  the 
district,  so  that  jurisdiction  of  the  person  can  be  obtained  by  service  of  process, 
or  voluntarily  appears,  but  not  otherwise ;  and  this  law  governs  attachment  in  the 
federal  courts  against  foreign  corporations.''^  The  property  of  foreign  corporations 
when  found  within  their  local  jurisdiction  is  subject  to  attachment  in  the  district 
courts  of  the  United  States  acting  as  courts  of  admiralty.'" 

(ii)  Gaunissment — (a)  In  General.  A  foreign  corporation  cannot  be  sum- 
moned as  garnishee  or  trustee  in  the  absence  of  a  statute,  even  though  it  may  be 
doing  business  in  the  state.''^  It  may  be  so  summoned  and  held  under  statutes, 
however,  if  the  court  can  and  does  acquire  personal  jurisdiction  over  it,  and  if  it 
also  has  jurisdiction  of  the  res  —  the  property  or  debt  garnished  ^'  —  but  not  other- 
wise, jurisdiction  in  both  respects  being  essential.'"  It  follows  that  a  foreign  cor- 
poration cannot  be  summoned  as  garnishee  or  trustee  under  any  circumstances, 
where  it  is  not  doing  business  in  the  state  in  such  manner  that  it  may  be  person- 
ally served  with  process  under  the  statute,  the  mere  casual  presence  of  an  officer 
or  agent  in  the  state  being  insufficient.'^     Nor  can  it  be  so  summoned  or  held, 


arose  within  the  state,  etc.,  or'the  attachment 
will  be  invalid,  and  will  be  quashed  on  motion. 
Coolidge  V.  American  Realty  Co.,  91  N.  Y. 
App.  Div.  14,  86  N.  Y.  Suppl.  318;  Laden- 
burg  v.  Commercial  Bank,  87  Hun  (N.  Y. ) 
269,  33  N.  Y.  Suppl.  821  [reversing  32  N.  Y. 
Suppl.  873,  24  N.  Y.  Civ.  Proc.  234] ;  Foster  v. 
Electric  Heat  Regulator  Co.,  16  Misc.  (N.  Y.) 
147,  37  N.  Y.  Suppl.  1063;  Seiser  Bros.  Co. 
V.  Potter  Produce  Co.,  30  N.  Y.  Suppl.  294, 
23  N.  Y.  Civ.  Proc.  348;  Oliver  v.  Walter 
Heywood  Chair  Mfg.  Co.,  10  N.  Y.  Suppl.  771 ; 
Western  Bank  v.  City  Bank,  7  How.  Pr. 
(X.  Y.)  238;  Central  R.,  etc.,  Co.  v.  Georgia 
Constr.,  etc.,  Co.,  32  S.  C.  319,  11  S.  E.  192. 
See  supra,  V,  B,  6,  d,  ( ii ) .  N.  Y.  Laws 
(1896),  p.  856,  c.  908  (Tax  Law,  §  181),  re- 
quiring foreign  corporations  to  pay  a  license 
tax,  does  not  prohibit  the  maintenance  of  an 
action  by  the  assignee  of  a  foreign  corpora- 
tion, and  therefore  an  application  for  attach- 
ment by  such  assignee  need  not  allege  such 
compliance.  Box  Board,  etc.,  Co.  v.  Vincennes 
Paper  Co.,  45  Misc.  1,  90  N.  Y.  Suppl.  836. 
And  an  application  for  an  attachment  in  an 
action  on  a  contract  by  a  foreign  corporation 
or  its  assignee  which  does  not  show  that  the 
contract  was  made  within  the  state  need  not 
aver  that  the  certificate  required  by  N.  Y. 
Laws  (1892),  c.  687,  §  15,  was  obtained. 
Lukens  Iron,  etc.,  Co.  y.  Payne,  13  N.  Y.  App. 
Div.  11,  43  N.  Y.  Suppl.  376;  Box  Board,  etc., 
Co.  V.  Vincennes  Paper  Co.,  supra. 

24.  Davidson  f.  Fox,  120  Mich.  385,  79 
N.  W.  1106;  Wright  v.  Douglass,  2  N.  Y. 
373  [reversing  3  Barb.  554]  ;  Wright  v.  Doug- 
lass, 7  N.  Y.  564  [reversing  10  Barb.  97] ; 
Bates  V.  New  Orleans,  etc.,  R.  Co.,  13  How. 
Pr  (N  Y.)  516;  Kieley  v.  Central  Complete 
Combustion  Mfg.  Co.,  13  Misc.  (N.  Y.)  85,  34 
N.  Y.  Suppl.  106 ;  Hunter  v.  Wenatchee  Land 
Co.,  36  Wash.  541,  79  Pac.  40  (personal  serv- 
ice of  summons  and  complaint  on  defendant 
outside    the    state    sufficient)  ;    Jennings    v. 


Rocky  Bar  Gold  Min.  Co.,  29  Wash.  726,  70 
Pac.  136. 

25.  U.  S.  Rev.  St.  (1878)  §  915  [U.  S. 
Comp.  St.   (1901)   p.  687]. 

26.  Harland  v.  United  Lines  Tel.  Co.,  40 
Fed.  308,  6  L.  R.  A.  252;  Boston  Electric 
Co.  V.  Electric  Gas-Lighting  Co.,  23  Fed.  838 ; 
Dormitzer  c.  Illinois,  etc..  Bridge  Co.,  6  Fed. 
217;  Day  i'.  Newark  India-Rubber  Mfg.  Co., 
7  Fed.  Cas.  No.  3,685,  1  Blatchf.  628. 

Jurisdiction  of  federal  courts  see  Attach- 
ment, 4  Cyc.  460. 

Construction  of  state  statutes  by  federal 
courts  see  Attachment,  4  Cyc.  402. 

27.  Clarke  i.  New  Jersey  Steam  Nav.  Co., 
5  Fed.  Cas.  No.  2,859,  1  Story  531.  See  Ad- 
miralty, 1  Cyc.  797. 

28.  Larkin"  v.  Wilson,  106  Mass.  120 ;  Gold 
V.  Housatonic  R.  Co.,  1  Gray  (Mass.)  424; 
Danforth  v.  Penny,  3  Mete.  (Ma;sg.)  564;  Mil- 
waukee Bridge,  etc..  Works  r.  Wayne  Countv 
Cir.  Judge,  73  Mich.  155,  41  N.  W.  215"; 
Taft  V.  Mills,  5  R.  I.  393;  Ranney  v.  Mor- 
row, 16  N.  Brunsw,  270. 

29.  See  the  cases  cited  infra,  this  subdi- 
vision, notes  32-38. 

30.  Alabama  Great  Southern  R.  Co.  v. 
Chumley,  92  Ala.  317,  9  So.  286;  Pennsyl- 
vania R.  Co.  V.  Rogers,  52  W.  Va.  450,  44 
S.  E.  300,  62  L.  R.  A.  178,  and  other  cases 
cited  in  the  notes  following.  And  see,  gen- 
erally, Garnishment. 

31.  Georgia. —  Sehmidlapp  v.  La  Confiance 
Ins.  Co.,  71  Ga.  246. 

Maine. —  Columbus  Ins.  Co.  i-.  Eaton,  35 
Me.  391. 

Michigan. —  Milwaukee  Bridge,  etc..  Works 
V.  Wayne  County  Cir.  Judge,  73  Mich.  155, 
41  N.  W.  215;  Ettelsohn  v.  Fireman's  Fund 
Ins.  Co.,  64  Mich.  331,  31  N.  W.  201. 

New  York. —  Willet  v.  Equitable  Ins.  Co., 
10  Abb.  Pr.  193. 

Ohio. —  Riter-Conley  Mfg.  Co.  f.  Mzik,  23 
Ohio  Cir.  Ct.  164. 
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even  where  it  is  doing  business  in  tlie  state  and  may  be  served  with  process,  unless 
the  situs  of  the  property  or  debt  is,  at  least  in  contemplation  of  law,  within  the 
state,  so  that  the  court  has  jurisdiction  of  the  res^  But,  by  statute,  it  may  be  so 
summoned  and  held  where  it  may  be  legally  served  with  process  in  the  state,  and 
where  the  res  is  within  the  jurisdiction  of  the  court,*^  as  where  it  has  tangible 
property  or  money  within  the  state  belonging  to  the  principal  defendant,  whether 
he  is  a  resident  or  a  non-resident,^  or  where  it  owes  a  debt  contracted  and  payable 
witliin  the  state,  whether  to  a  resident  or  a  non-resident."  There  is  an  irrecon  ■ 
cilable  conflict  of  opinion  as  to  whether  a  foreign  corporation,  although  doing  busi- 
ness in  the  state  so  that  it  may  be  personally  served  with  process,  can  be  garnished 
to  reach  a  debt  which  is  due  from  it  to  a  non-resident  person  or  corporation,  where 
the  debt  is  not  payable  within  the  state,  some  of  the  cases  holding  that  it  cannot 
because  the  situs  of  the  debt  is  not  within  the  state,'"  while  other  cases  hold  the 


Permsylvania. —  Liblong  v.  Kansas  F.  Ins. 
Co.,  82  Pa.  St.  413;  Dawson  v.  Campbell,  2 
Miles  170. 

Rhode  Islamd. —  Taft  v.  Mills,  5  E.  I.  393. 

West  Virginia. —  Pennsylvania  E.  Co.  v. 
Eogers,  52  W.  Va.  450,  44  S.  E.  300,  62 
L.  E.  A.  178. 

32.  Alabama. —  Louisville,  etc.,  E.  Co.  v. 
Steiner,  128  Ala.  353,  30  So.  741;  Alabama 
Great  Southern  E.  Co.  v.  Chumley,  92  Ala. 
317,  9  So.  286. 

Rhode  Islamd.— Ta,tt  v.  Mills,  5  E.  I.  393. 

Vermont. —  Craig  iy.  Gunn,  67  Vt.  92,  30 
Atl.  860,  27  L.  E.  A.  511. 

West  Virginia. —  Pennsylvania  E.  Co.  v. 
Eogers,  52  W.  Va.  450,  44  S.  E.  300,  62 
L.  E.  A.  178. 

United  States. —  Eeimers  v.  Seatco  Mfg. 
Co.,  70  Fed.  573,  17  C.  C.  A.  228,  30  L.  E.  A. 
364. 

See  also  infra,  text  and  note  36;  and, 
generally,  Gaenishment. 

33.  Georgia. —  Selma,  etc.,  E.  Co.  v.  Tyson, 
48  Ga.  351. 

Illinois. —  Wabash  E.  Co.  v.  Dougan,  142 
III.  248,  31  N.  E.  594,  34  Am.  St.  Eep.  74; 
Hannibal,  etc.,  E.  Co.  v.  Crane,  102  111.  249, 
40  Am.  Eep.  581;  Mineral  Point  E.  Co.  ». 
Keep,  22  111.  9,  74  Am.  Dec.   124. 

Iowa. —  Mooney  v.  Union  Pac.  E.  Co.,  60 
Iowa  346,  14  N.  W.  343. 

Kansas. — Burlington,  etc.,  E.  Co.  v.  Thomp- 
son, 31  Kan.  180,  1  Pac.  622,  47  Am.  Eep. 
497. 

Maine. —  Cousens  v.  Lovejoy,  81  Me.  467, 
17  Atl.  495. 

Maryland. —  Myer  v.  Liverpool,  etc.,  Ins. 
Co.,  40  Md.  595. 

Massachusetts. —  National  Bank  of  Com- 
merce f.  Huntington,  129  Mass.  444;  Ocean 
Ins.  Co.  V.  Portsmouth  Mar.  E.  Co.,  3  Mete. 
420. 

Michigan. — .Detroit  First  Nat.  Bank  v. 
Burch,  80  Mich.  242,  45  N.  W.  93. 

Minnesota. —  Harvey  v.  Great  Northern  E. 
Co.,  50  Minn.  405,  52  N.  W.  905,  17  L.  E.  A. 
84. 

Missouri. —  McAllister  v.  Pennsylvania  Ins. 
Co.,  28  Mo.  214. 

New  Hampshire. —  Libbey  v.  Hodgdon,  9 
N.  H.  394. 

New  Jersey. — National  F.  Ins.  Co.  v.  Cham- 
bers, 53  N.  J.  Eq.  468,  32  Atl.  663. 
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Ohio. —  Pennsylvania  E.  Co.  v.  Peoples,  31 
Ohio  St.  537 ;  Eiter-Conley  Mfg.  Co.  v.  Mzik, 
23  Ohio  Cir.  Ct.  164. 

Pennsylvania. —  Kennedy  v.  Agricultural 
Ins.  Co.,  165  Pa.  St.  179,  30  Atl.  724;  Barr 
V.  King,  96  Pa.  St.  485 ;  Fithian  v.  New  York, 
etc.,  E.  Co.,  31  Pa.  St.  114;  Jones  v.  New 
York,  etc.,  E.  Co.,  1  Grant  457;  Datz  v. 
Chambers,  3  Pa.  Dist.  353. 

Rhode  Island. —  Moshassuck  Felt  Mill  v. 
Blanding,  17  E.  I.  297,  21  Atl.  538. 

Vermont. —  Weed  Sewing  Mach.  Co.  V. 
Boutelle,  56  Vt.  570,  48  Am.  Eep.  821. 

Washington. — Dittenhcefer  v.  Coeur  d'Alene 
Clothing  Co.,  4  Wash.  519,  30  Pac.  660. 

Wisconsin. —  Brauscr  v.  New  England  F. 
Ins.  Co.,  21  Wis.  506. 

United  States. —  Mooney  v.  Buford,  etc., 
Mfg.  Co.,  72  Fed.  32,  18  C.  C.  A.  421 ;  Eainey 
V.  Maas,  51  Fed.  580. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§§  2630,  2638. 

34.  Cousens  v.  Lovejoy,  81  Me.  467,  17  Atl. 
495.    And  see,  generally,  Gaenishment. 

35.  Moshassx^ck  Felt  Mill  v.  Blanding,  17 
E.  I.  297,  21  Atl.  538;  Weed  Sewing  Mach. 
Co.  V.  Boutelle,  56  Vt.  570,  48  Am.  Eep.  821 ; 
Brauser  v.  New  England  F.  Ins.  Co.,  21  Wis. 
506;  Eainey  v.  Maas,  51  Fed.  580.  And  see, 
generally.  Garnishment. 

36.  Alabama. —  Louisville,  etc.,  E.  Co.  v. 
Steiner,  128  Ala.  353,  30  So.  741;  Alabama 
Great  Southern  E.  Co.  v.  Chumley,  92  Ala. 
317,  9  So.  286;  Louisville,  etc.,  E.  Co.  v. 
Dooley,  78  Ala.  524. 

Colorado. —  Everett  v.  Connecticut  Mut.  L. 
Ins.  Co.,  4  Colo.  App.  509,  36  Pac.  616. 

Georgia. —  Wells  v.  East  Tennessee,  etc.,  E. 
Co.,  74  Ga.  548 ;  Bawknight  v.  Liverpool,  etc., 
Ins.  Co.,  55  Ga.  194. 

KoMsas. —  Missouri  Pac.  E.  Co.  v.  Sharitt, 
43  Kan.  375,  23  Pac.  430,  19  Am.  St.  Eep. 
143,  8  L.  E.  A.  385,  389"  [distinguishing  Bur- 
lington, etc.,  E.  Co.  f.  Thompson,  31  Kan. 
180,  1  Pac.  622,  47  Am.  Eep.  497]. 

Michigan. —  Drake  v.  Lake  Shore,  etc.,  E. 
Co.,  69  Mich.  168,  37  N.  W.  70,  13  Am.  St. 
Eep.  382. 

Minnesota. —  Swedish-American  Nat.  Bank 
V.  Bleecker,  72  Minn.  383,  75  N.  W.  740,  71 
Am.  St.  Eep.  492,  42  L.  E.  A.  283. 

Missouri. —  Fielder  v.  Jessup,  24  Mo.  App. 
91. 
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contrary.*'  This  qnestion  of  situs^  which  relates  to  non-resident  garnisliees  gener- 
ally, will  be  elsewhere  treated  at  length.**  The  fact  that  a  foreign  corporation  is 
exempt  from  process  of  garnishment  under  the  laws  of  its  home  state  will  not 
exempt  it  from  such  process  when  doing  business  in  another  state.''  "W  here  foreign 
corporations  of  different  states  are  consolidated  under  the  statutes  of  those  states, 
or  where  a  corporation  or  corporations  are  created  by  concurrent  legislation  in  sev- 
eral states,  they  are  regarded,  as  we  have  seen,  as  having  a  residence  in  each  state, 
and  they  are  therefore  liable  to  be  summoned  as  domestic  corporations  as  gar- 
nishees in  either  state.'"'  And  so  it  has  been  held  of  a  corporation  created  by  the 
federal  government.*' 

(b)  Procedure.  In  garnishment  proceedings  jurisdiction  must  appear  upon 
the  papers  themselves  or  the  proceedings  will  be  a  nullity.*'  The  writ  and  notice 
must  be  served  upon  the  corporation  and  the  principal  defendant  in  the  manner 
prescribed  by  the  statutes."  When  the  principal  defendant  is  a  non-resident 
notice  of  the  proceedings  may  be  served  upon  him  by  publication.''*  Disclosure 
or  answer  by  the  garnishee  may  be  made  by  its  general  agent  within  the  state.*^ 


Nelraska. —  Wright  v.  Chicago,  etc.,  R.  Co., 
19  Nebr.  175,  27  N.  W.  90,  56  Am.  Rep.  747. 

New  York. —  Douglass  v.  Phoenix  Ins.  Co., 
138  N.  Y.  209,  33  N.  E.  938,  34  Am.  St.  Rep. 
448,  20  L.  R.  A.  118. 

yermomt.— Craig  v.  Gunn,  67  Vt.  92,  30 
Atl.  860,  27  L.  R.  A.  511;  Towle  v.  Wilder,  57 
Vt.  622. 

Wisconsin. —  Renier  v.  Hurlbut,  81  Wis.  24, 
50  N.  W.  783,  29  Am.  St.  Rep.  850,  14 
L.  E.  A.  562. 

United  States. — ^Reimers  v.  Seatco  Mfg.  Co., 
70  Fed.  573,  17  C.  C.  A.  228,  30  L.  R.  A.  364. 

Canada. —  See  Lundy  v.  Dickson,  6  Can. 
L.  J.  O.  S.  92. 

See  12  Cent.  Dig.  tit.  "  Corporations,'' 
§  2635. 

37.  Illinois. —  Wabash  R.  Co.  v.  Dougan, 
142  111.  248,  31  N.  E.  594,  34  Am.  St.  Rep. 
74;  Hannibal,  etc.,  R.  Co.  v.  Crane,  102  111. 
249,  40  Am.  Rep.  581;  Missouri  Pao.  R.  Co. 
V.  Flannigan,  47  111.  App.  322;  Glover  v. 
Wells,  40  111.  App.  350;  Roche  v.  Rhode 
Island  Ins.  Assoc,  2  111.  App.  360. 

Iowa. —  German  Bank  v.  American  F.  Ins. 
Co.,  83  Iowa  491,  50  N.  W.  53,  32  Am.  St. 
Rep.  316;  Mooney  v.  Union  Pac.  R.  Co.,  60 
Iowa  346,  14  N.  W.  343. 

Kansas. — Burlington,  etc.,  R.  Co.  v.  Thomp- 
son, 31  Kan.  180,  1  Pac.  622,  47  Am.  Rep. 
497.    But  see  supra,  note  36. 

Minnesota. —  Harvey  v.  Great  Northern  R. 
Co.,  50  Minn.  405,  52  N.  W.  905,  17  L.  R.  A.  84. 

Missouri. —  Wyeth  Hardware,  etc.,  Co.  v. 
Lang,  127  Mo.  242,  29  S.  W.  1010,  48  Am. 
St.  Rep.  626,  27  L.  R.  A.  651. 

Weiv  Jersey. — National  F.  Ins.  Co.  v.  Cham- 
bers, 53  N.  J.  Eq.  468,  32  Atl.  663. 

Pennsylvania. —  Fithian  v.  New  York,  etc., 
R.  Co.,  31  Pa.  St.  114;  Jones  v.  New  York, 
etc.,  R.  Co.,  1  Grant  457 ;  Datz  v.  Chambers, 
14  Pa.  Co.  Ct.  643;  Darlington  v.  Rogers,  13 
Phila.  102. 

Rhode  Island. —  Moshassuck  Felt  Mill  v. 
Blanding,  17  R.  I.  297,  21  Atl.  538. 

Washington. —  Neufelder  v.  German  Amer- 
ican Ins.  Co.,  6  Wash.  336,  33  Pac.  879,  36 
Am.  St.  Rep.  166,  22  L.  R.  A.  287;  Ditten- 
hoefer  v.  Coeur  d'Alene  Clothing  Co.,  4  Wash. 
519,  30  Pac.  660. 


United  States. —  Mooney  v.  Buford,  etc., 
Mfg.  Co.,  72  Fed.  32,  18  C.  C.  A.  421. 

38.  See,  generally,  Gaenishment. 

39.  Detroit  First  Nat.  Bank  v.  Burch,  80 
Mich.  242,  45  N.  W.  93. 

40.  Smith  v.  Boston,  etc.,  R.  Co.,  33  N.  H. 
337 ;  Mobile,  etc.,  R.  Co.  v.  Barnhill,  91  Tenn. 
395,  19  S.  W.  21,  30  Am.  St.  Rep.  889;  Hol- 
land f.  Mobile,  etc.,  R.  Co.,  16  Lea  (Tenn.) 
414;  Baltimore,  etc.,  R.  Co.  t.  Gallahue,  12 
Gratt.  (Va.)  655,  65  Am.  Dec.  254.  But  see 
Wells  V.  East  Tennessee,  etc.,  R.  Co.,  74  Ga. 
548. 

41.  Losee  v.  McCarty,  5  Utah  528,  17  Pac. 
452. 

43.  Milwaukee  Bridge,  etc..  Works  v. 
Wayne  County  Cir.  Judge,  73  Mich.  155,  41 
N.  W.  215.     See,  generally.  Garnishment. 

43.  As  to  necessity  and  sufficiency  of  serv- 
ice or  notice  see  the  following  cases: 

Iowa. —  Upton  Mfg.  Co.  v.  Stewart,  61 
Iowa  209,  16  N.  W.  84. 

Michigan. —  Shafer  Iron  Co.  v.  Iron  Cir. 
Judge,  88  Mich.  464.  50  N.  W.  389;  Detroit 
First  Nat.  Bank  v.  Burch,  80  Mich.  242,  45 
N.  W.  93 ;  Milwaukee  Bridge,  etc..  Works  v. 
Wavne  County  Cir.  Judge,  73  Mich.  155,  41 
N.  W.  215;  Hebel  v.  Amazon  Ins.  Co.,  33 
Mich.  400. 

Missouri. —  McAllister  v.  Pennsylvania  Ins. 
Co.,  28  Mo.  214. 

New  Jersey. —  Elizabethtown  Sav.  Inst.  v. 
Gerber,  35  N.  J.  Eq.  153. 

Ohio. —  Riter-Conley  Mfg.  Co.  v.  Mzik,  23 
Ohio  Cir.  Ct.  164. 

Pennsylvania. —  Kennedy  v.  Agricultural 
Ins.  Co.,  165  Pa.  St.  179,  30  Atl.  724;  Lib- 
long  V.  Kansas  F.  Ins.  Co.,  82  Pa.  St.  413; 
Dawson  v.  Campbell,  2  Miles  170;  Smith, 
etc.,  Co.  V.  Morse  Wool  Scouring  Co.,  10  Pa. 
Co.  Ct.  624. 

Rhode  Island. —  Moshassuck  Felt  Mill  v. 
Blanding,  17  R.  I.  297,  21  Atl.  538. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2631  et  seq.;  and,  generally,  Gabnishment. 

44.  Broome  v.  Galena,  etc..  Packet  Co.,  9 
Minn.  239.  And  see,  generally.  Garnish- 
ment; Process. 

45.  Lorman  v.  Phcenix  Ins.  Co.,  33  Mich.  65. 
See,   generally.  Garnishment. 

[V,  B,  6,  d,  (II),  (B)] 
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(ni)  Attacsment  oe  Garnishment  of  Sbajrbs  of  Stock.  It  has  generally 
been  held  that  for  the  purpose  of  attachment  or  garnishment  of  shares  of  stock  in 
a  corporation,  their  sitnis  is  the  domicile  of  the  corporation,  and  they  cannot  be 
reached  by  such  process  in  another  state,  even  though  the  debtor  shareholder  is  a 
resident  of  such  other  state  and  the  certificates  of  stock  are  found  therein ;  and 
even  though  the  corporation  may  be  doing  business  and  be  subject  to  process  in 
such  other  state.**  in  some  cases,  however,  the  contrary  has  been  held  where  the 
certificates  were  in  the  state,"  or  where  the  corporation  had  become  domesticated 
under  the  laws  of  the  state.** 

7.  Suable  Dpon  What  Causes  of  Action  —  a.  Causes  of  Action  Arising  Within 
Jurisdiction  of  Forum.  The  general  rule,  where  it  is  not  changed  by  statute,  is 
believed  to  be  that  foreign  corporations  are  suable  in  the  domestic  tribunals  upon 
any  cause  of  action  arising  within  the  domestic  jurisdiction;*'  and  this  is  so, 
although  the  foreign  corporation  may  have  been  unlawfully  transacting  business 
within  the  state,  since  it  cannot  set  up  its  own  wrong  in  order  to  defeat  the  action.™ 
It  has  been  held  that  a  provision  in  a  contract  m.ade  by  a  corporation  in  another 
state  than  that  of  its  creation,  with  a  resident  thereof,  that  all  actions  against  the 
corporation  shall  be  brought  in  the  state  of  its  creation,  is  void  as  opposed  to  the 
policy  of  the  domestic  state  as  indicated  by  a  statute  requiring  such  corporations 
to  consent  to  actions  and  service  of  process  therein  against  them.'' 

b.  Not  Dpon  Causes  of  Action  Arising  Upon  Foreign  Contracts.  The  courts 
of  some  of  the  states  restrain  the  right  of  action  in  jpersonaim  by  residents  of 
the  state  against  foreign  corporations,  even  where  the  cause  of  action  arises  ex 
cont/raetu,  to  eases  where  the  contract  was  made  within  the  state  by  an  agent  of 
the  corporation  there  doing  business,  conceding  at  the  same  time  that  if  the 
foreign  corporation  has  property  situated  within  the  domestic  jurisdiction,  against 
which  its  creditor  is  entitled  to  proceed,  a  road  will  be  open  to  him  in  the  form 
of  a  proceeding  in  retn  as  by  attachment  or  garnishment.^^ 


Personal  examination  of  agent  see  Shafer 
Iron  Co.  V.  Iron  Cir.  Judge,  88  Mich.  464,  50 
N.  W.  389. 

46.  Connecticut. —  Tweedy  v.  Bogart,  56 
Conn.  419,  15  Atl.  374;  Winslow  v.  Fletcher, 
53  Conn.  390,  4  Atl.  250,  55  Am.  Rep.  122. 

Illinois. —  Eeid  Ice  Cream  Co.  v.  Stephens, 
62  III.  App.  334. 

Indiana. —  Smith  v.  Downey,  8  Ind.  App. 
179,  34  N.  E.  823,  35  N.  E.  568,  52  Am.  St. 
Eep.  467. 

Kentucky. —  New  Jersey  Sheep,  etc.,  Co.  v. 
Traders'  Deposit  Bank,  104  Ky.  90,  46  S.  W. 
677,  20  Ky.  L.  Rep.  565. 

Maryland. —  Morton  v.  GraflSin,  68  Md.  545, 
13  Atl.  341,  15  Atl.  298. 

Missouri. —  Armour  Bros.  Banking  Co.  v. 
St.  Louis  Nat.  Bank,  113  Mo.  12,  20  S.  W. 
690,  35  Am.  St.  Rep.  691. 

New  York. —  Plimpton  v.  Bigelow,  93  N.  Y., 
592. 

Pennsylvania. —  Christmas  v.  Biddle,  13  Pa. 
St.  223. 

Rhode  Island. —  Ireland  v.  Globe  Milling, 
etc.,  Co.,  19  R.  I.  180,  32  Atl.  921,  61  Am. 
St.  Rep.  756,  29  L.  R.  A.  429. 

Tennessee. —  Moore  v.  Gennett,  2  Tenn.  Ch. 
375. 

Vrmted  States. —  Pinney  v.  Nevills,  86  Fed. 
97. 

See  12  Cent.  Dig.  tit.  "  Corporations," 
§  2636. 

47.  Puget  Sound  Nat.  Bank  v.  Mather,  60 
Minn.  362,  62  N.  W.  396  (holding  certifi- 
cates of  stock  in  a  foreign  corporation  held 
within  the  state  subject  to  garnishment  as 

[V,  B,  6,  d,  (ni)] 


"  personal  property  " )  ;  Simpson  v.  Jersey 
City  Contracting  Co.,  165  N.  Y.  193,  58  N.  E. 
896,  55  L.  R.  A.  796  [affirming  47  N.  Y.  App. 
Div.  17,  61  N.  Y.  Suppl.  1033]  (where  the 
certificates  were  attached  within  the  state, 
Landon  and  O'Brien,  JJ.,  dissenting). 

48.  Young  V.  South  Tredegar  Iron  Co.,  85 
Tenn.  189,  2  S.  W.  202,  4  Am.  St.  Rep.  752, 
holding  shares  of  a  non-resident  in  a  foreign 
corporation  subject  to  attachment  in  Ten- 
nessee, where  the  corporation  had  become  do- 
mesticated by  compliance  with  the  Tennessee 
statute. 

49.  Council  Bluflfs  Canning  Co.  v.  Omaha 
Tinware  Mfg.  Co.,  49  Nebr.  537,  68  N.  W. 
929;  New  York  Floating  Derrick  Co.  v.  New 
Jersey  Oil  Co.,  3  Duer  ( N.  Y. )  648.  And  see 
the  cases  cited  supra,  V,  B,  4;  and  infra, 
V,  B,  9. 

50.  Dixon  v.  O.  R.  C.  of  A.,  49  Fed.  910. 
See  also  supra,  V,  B,  4,  c. 

In  Louisiana,  where  a  foreign  corporation 
has  established  an  oifice  in  the  state  and 
designated  an  agent  upon  whom  process  may 
be  served,  service  on  such  agent  gives  juris- 
diction to  determine  a  case  against  the  cor- 
poration, irrespective  of  citizenship  or  the 
subject-matter.  State  v.  North  American 
Land,  etc.,  Co.,  106  La.  621,  31  So.  172,  87 
Am.  St.  Rep.  309. 

51.  Field  v.  Eastern  Bldg.,  etc.,  Assoc,  117 
Iowa  185,  90  N.  W.  717,  foreign  building  and 
loan  association. 

52.  Bawknjght  v.  Liverpool,  etc.,  Ins.  Co., 
55  Ga.  194.  See  also  Rehm  v.  German  Ins., 
etc.,  Inst.,  125  Ind.  135,  25  N.  E.  173. 
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e.  Statute  Permitting  Suit  "  For  Any  Cause  of  Action."  But  where,  a8  in  the 
state  of  New  York,  there  is  a  statute  providing  that  foreign  corporations  may  be 
sued  by  residents  "  for  any  cause  of  action,"  then,  so  far  as  mere  jurisdiction  — 
the  mere  power  to  proceed  to  judgment  —  is  concerned,  a  foreign  corporation 
inay  be  sued  by  a  resident  whenever  it  is  domiciled  or  found  within  the  domestic 
jurisdiction  in  such  a  manner  that  process  may  be  lawfully  served  upon  it  in  an 
action  in  persona'm.^ 

d.  Actions  For  Torts  —  (i)  ToRTS  CommittedWithin Statis  OF FoBUM.  A 
foreign  corporation  is  suable  for  torts  committed  in  the  domestic  state,  either  in 
the  state  or  the  federal  courts,  if  found  within  the  state  in  such  a  sense  that 
process  may  lawfully  be  served  upon  it  under  the  laws  of  the  8tate,°^  but  not 
otherwise.^^ 

(ii)  Torts  Committed  in  Foreign  States.  Although  judicial  opinion  upon 
this  question  has  not  been  uniform,  yet  the  weight  of  authoi-ity,  in  the  absence 
of  statutes  enlarging  in  this  respect  tlie  jurisdiction  of  the  domestic  tribunals,  is 
that  a  foreign  corporation  cannot  be  sued  in  the  domestic  tribunals,  even  though 
it  may  be  doing  business  and  may  have  appointed  an  agent  in  the  state  to  receive 
service  of  process,  for  torts  committed  in  a  foreign  state.°^    Nor  does  this  rule 


53.  Palmer  v.  Phoenix  Mut.  L.  Ins.  Co.,  84 
N.  Y.  63;  New  York  Floating  Derrick  Co.  v. 
New  Jersey  Oil  Co.,  3  Duer  (N.  Y.)  648. 
For  instance,  under  such  a  statute,  a  suit 
may  be  brought  by  a  resident  executor  upon 
a  policy  issued  by  a  corporation  existing  in 
another  state,  upon  the  life  of  his  testator, 
who  died  in  the  foreign  state,  where  letters 
testamentary  were  issued  in  such  state  and 
also  in  the  domestic  state.  Palmer  v.  Phoenix 
Mut.  L.  Ins.  Co.,  supra.  See  also  as  to  the 
construction  of  N.  Y.  Code  Civ.  Proc.  §  1780, 
Prouty  r.  Michigan  Southern,  etc.,  E.  Co.,  1 
Hun  (N.  Y.)  655;  Atlantic,  etc.,  Tel.  Co.  v. 
Baltimore,  etc.,  R.  Co.,  46  N.  Y.  Super.  Ct. 
377;  and  infra,  V,  B,  8,  c,   (i). 

By  a  statute  of  Maryland,  which  is  a  tran- 
script of  the  former  statute  of  New  York, 
suits  against  foreign  corporations  exercising 
franchises  in  that  state  may  be  brought  in 
any  of  the  courts  of  that  state,  "  by  a  resi- 
dent of  this  State  for  any  cause  of  action; 
and  by  a  plaintiff,  not  a  resident  of  this 
State,  when  the  cause  of  action  has  arisen, 
or  the  subject  of  the  action  shall  be  situated 
in  this  State."  Md.  Act  (1868),  c.  471, 
§  211.  It  has  been  decided  that,  to  bring  a 
case  within  the  first  clause  of  this  statute, 
the  liability  sought  to  be  enforced  must  be 
a  direct  liability  of  the  corporation  to  the 
resident  plaintiff',  and  that  a  resident  plain- 
tiff in  an  attachment  against  a  non-resident 
debtor,  cannot,  under  the  second  clause,  sub- 
ject the  corporation  to  the  process  of  gar- 
nishment in  a  Maryland  court,  to  attach  a 
debt  due  by  the  corporation  to  the  non-resi- 
dent debtor,  on  a  contract  which  is  made, 
and  the  subject-matter  of  which  is  situated 
in  another  state.  Myer  v.  Liverpool,  etc.,  Ins. 
Co.,  40  Md.  595.  See  also  Cromwell  v.  Roval 
Canadian  Ins.  Co.,  49  Md.  366,  33  Am.  Rep. 
258. 

In  Wisconsin  see  Brauser  r.  New  England 
F.  Ins.  Co.,  21  Wis.  506. 

54.  Reeves  r.  Southern  R.  Co.,  121  Ga.  561, 
49  S.  E.  674;  Turner  v.  Phoenix  Ins.  Co.,  55 
Mich.  236,  21  N.  W.  326   (malicious  prosecu- 


tion) ;  Emerson  v.  McCormick  Mach.  Co.,  51 
Mich.  5,  16  N.  W.  182  (action  by  one  foreign 
corporation  against  another)  ;  Austin  v.  New 
York,  etc.,  R.  Co.,  25  N.  J.  L.  381 ;  People  v. 
New  Jersey  Cent.  R.  Co.,  48  Barb.  (N.  Y.) 
478;  Southern  R.  Co.  v.  Mayes,  113  Fed.  84, 
51  C.  C.  A.  70;  Gray  v.  Taper  Sleeve  Pulley 
Works,  16  Fed.  436.  A  foreign  corporation 
is  suable  for  damages  for  an  injury  caused 
by  an  explosion  of  gasoline  by  reason  of  its 
failure  to  notify  purchasers  within  the  state 
of  the  forum  of  its  dangerous  character,  and 
cannot  escape  such  liability  by  selecting  an 
ignorant  agent  to  conduct  its  business  there. 
Waters  Pierce  Oil  Co.  r.  Davis,  24  Tex.  Civ. 
App.  508,  60  S.  W.  453. 

55.  Strain  v.  Chicago  Portrait  Co.,  126 
Fed.  831,  action  for  malicious  prosecution  not 
maintainable  in  Missouri  against  a  foreign 
corporation  having  no  office  or  agency  in  the 
state;  by  service  of  process  on  one  who 
merely  solicits  orders  for  goods,  which  orders 
are  sent  to  the  company  to  be  filled,  and  who 
receives   a  commission  on   such  orders. 

56.  Central  R.,  etc.,  Co.  v.  Carr,  76  Ala. 
388,  52  Am.  Rep.  339;  Robinson  v.  Oceanic 
Steam  Nav.  Co.,  112  N.  Y.  315,  19  N.  E.  625, 
16  N.  Y.  Civ.  Proc.  255,  2  L.  R.  A.  636 ;  Olson 
V.  Buffalo  Hump  Min.  Co.,  130  Fed.  1017. 
Thus  it  is  held  in  Alabama  that  a  passenger 
injured  in  his  person  while  traveling  in 
Georgia,  on  a  railroad  incorporated  only 
in  Georgia,  although  extending  into  and  do- 
ing business  in  Alabama,  cannot  maintain 
an  action  therefor  in  Alabama.  The  court 
proceed  upon  the  view  that  such  an  action 
cannot  be  maintained,  in  the  absence  of  a 
statute  in  Alabama  giving  such  a  right  of 
action,  and  the  statutes  of  that  state  are 
not  construed  as  giving  it.  Central  R.,  etc., 
Co.  V.  Carr,  supra. 

Contra. —  Reeves  v.  Southern  R.  Co.,  121 
Ga.  561,  49  S.  E.  674;  Watson  v.  Richmond, 
etc.,  R.  Co.,  91  Ga.  222,  18  S.  E.  306;  Buie 
V.  Chicago,  etc.,  R.  Co.,  95  Tex.  51,  65  S.  W. 
27,  55  L.  R.  A.  861 ;  Smith  v.  Empire  State- 
Idaho  Min.,  etc.,  Co.,  127  Fed.  462;  Denver, 

[V,  B,  7,  d,  (II)] 


1340    [19  Cye.J  FOREIGN  CORPORATIONS 

appear  to  deny  to  the  citizens  of  another  state  the  privileges  and  immunities  of 
citizens  of  the  several  states,  within  the  meaning  of  the  constitution  of  the 
United  States."  The  rnle  that  the  courts  of  one  state  will  not  maintain  an  action 
against  a  foreign  corporation  on  a  cause  of  action  for  a  tort  arising  in  the  state  in 
which  it  was  incorporated,  the  laws  of  which  with  reference  to  such  cause  of 
action  are  materially  different  from  those  of  the  forum,  does  not  apply  where  such 
foreign  corporation  is  so  associated  with  a  domestic  corporation  as  to  make  both 
jointly  liable.^ 

8.  Actions  by  Non-Residents  and  Other  Foreign  Corporations  —  a.  In  General. 
There  is  no  principle  of  constitutional  law  which  obliges  the  courts  of  a  state  to 
open  their  doors  to  actions  brought  by  non-residents  against  foreign  corporations.^* 
A  constitutional  provision  reciting  tliat  "  all  courts  shall  be  public,  and  every  per- 
son, for  any  injury  that  he  may  receive  in  his  lands,  goods,  person,  or  reputation, 
shall  have  remedy  by  due  course  of  law  and  justice  "  does  not  give  a  right  of 
action  to  non-residents  against  foreign  corporations,  but  is  intended  to  secure  to 
residents  of  the  state  access  to  its  courts  for  the  redress  of  injuries.*"  The  pro- 
visions of  a  statute,"  making  discriminations,  in  respect  of  the  right  of  action 
against  foreign  corporations,  between  domestic  persons  and  corporations  and  non- 
resident persons  and  corporations,  is  not  unconstitutional  as  denying  to  the  citi- 
zens of  each  state  all  the  privileges  and  immunities  of  citizens  of  the  several 
states,  because  the  statute  makes  no  discrimination  between  citizens,  but  only 
between  residents  and  non-residents.*^ 

b.  Cannot  Sue  Foreign  Corporations  Upon  Foreign  Contracts  —  (i)  In  Oen- 
MBAjj.  In  the  absence  of  statutes  otherwise  providing,  many  of  the  courts  have 
held  that  actions  cannot  be  maintained  by  non-resident  persons  or  corporations 
against  foreign  corporations  upon  contracts  made  and  to  be  performed  outside  of 
the  state  of  the  forum,  although  the  foreign  corporation  has  an  agent  within  the 
state,  upon  whom  process  may  be  served  in  actions  im.  personam.^^  Statutes 
which  prescribe  the  terms  upon  which  foreign  corporations  may  be  permitted  to 
do  business  within  the  domestic  state,  and  which,  among  other  conditions,  make 
them  amenable  to  the  judicial  process  of  the  state,  and  require  them  to  empower 
an  agent  within  the  state  to  receive  service  of  process,  are  not  construed  as 
authorizing  such  actions,  unless  they  say  so  in  terms.**     The  question  of  jurisdic- 

etc,    E.    Co.    V.    Roller,    100    Fed.    738,    41       Bank  v.  Lowery,  93  U.  S.  72,  23  L.  ed.  806. 
C.  C.  A.  22,  49  L.  K.  A.  77.  The    same   was    held    in    Duqueane    (5lub    v. 

57.  Robinson  v.   Oceanic   Steam  Nav.   Co.,       Pcnn  Bank,  35  Hun  (N.  Y.)   390. 

112  N.  Y.  315,  19  N.  E.  625,  16  N.  Y.  Civ.  63.  Smith  v.  New  York  Mut.  L.  Ins.  Co., 

Proc.  255,  2  L.  R.  A.  636.  14    Allen     (Mass.)     336;     Sawyer    v.    North 

58.  Houston,  etc.,  R.  Co.  v.  Granberry,  16  American  L.  Ins.  Co.,  46  Vt.  697.  Nearly 
Tex.  Civ.  App.  391,  40  S.  W.  1062.  See  also  to  the  same  eflfeet  see  Camden  Rolling  Mill 
Kidd  V.  New  Hampshire  Traction  Co.,  72  Co.  v.  Swede  Iron  Co.,  32  N.  J.  L.  15.  But 
N.  H.  273,  56  Atl.  465,  66  L.  R.  A.  574;  see  contra,  Johnston  v.  Trade  Ins.  Co.,  132 
Buie  V.  Chicago,  etc.,  R.  Co.,  95  Tex.  51,  65  Mass.  432. 

S.  W.  27,-55  L.  R.  A.  861.  64.  Smith  v.  New  York  Mut.  L.  Ins.  Co., 

59.  See  the  cases  in  the  notes  following.  14  Allen  (Mass.)  336;  Sawyer  v.  North 
But  see  Kidd  v.  New  Hampshire  Traction  Co.,  American  L.  Ins.  Co.,  46  Vt.  697.  Contra, 
72  N.  H.  273,  56  Atl.  465,  66  L.  R.  A.  574.  Johnston  v.  Trade  Ins.   Co.,    132  Mass.   432. 

60.  Central  R.,  etc.,  Co.  v.  Georgia  Constr.,  Nor  does  a  statutory  provision  that  process 
etc.,  Co.,  32  S.  C.  319,  11  S.  E.  192.  may  be  served  on  the  agent  of  a  foreign  cor- 

61.  N.  Y.  Code  Civ.  Proc.  §  1780.  poration  "  with  like  effect  as  if  the  company 
68.  Robinson  v.   Oceanic   Steam  Nav.   Co.,       existed   in  this   state,"   accompanied   by  the 

112  N.  Y.  315,  19  N.  E.  625,  16  N.  Y.  Civ.  stipulation   that   such    service    "shall   be   of 

Proc.  255,  2  L.  R.  A.  636.     The  court  cited  the  same  force  and  validity  as  if  served  on 

in  support  of  this  theory  Haney  v.  Marshall,  said   company,"    operate   to   transfer   to   the 

9  Md.  194 ;  Campbell  v.  Morris,  3  Harr.  &  M.  tribrmals    of   the   domestic   state  any   power 

(Md.)    535;    Lemmon    i;.    People,    20   N.    Y.  which   would  not   be   acquired   by   the   mere 

562;  Adams  v.  Penn  Bank,  35  Hun   (N.  Y.)  fact  of  actual  service,  or  waiver  of  service, 

393;  Frost  v.  Brisbin,  19  Wend.   (N.  Y.)    11,  upon  defendant;  nor  obliterate  the  fact,  nor 

32  Am.  Dec.  423 ;  Bowman  v.  Lewis,  101  U.  S.  change   the   consequences   which   result   from 

22,  25  L.  ed.  989;  McCready  v.  Virginia,  94  the    fact,    of    the    non-resident    character    of 

U.  §.   391,   24   L.   ed.   248;    Chemung  Canal  defendant,  so  as  to  give  the  domestic  tribu- 
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tion  in  sucli  a  case  relates  not  merely  to  jurisdiction  over  the  person  of 
defendant,  but  also  jurisdiction  over  the  subject-matter  of  the  suit ;  and  it  is  for 
the  reason  that  the  domestic  tribunals  have  no  jurisdiction  over  the  subject-matter 
of  the  suit  id  such  a' case  that  plaintiff  is  repelled.^' 

(ii)  OoNTBASY  View.  Contrary  to  the  foregoing,  there  are  holdings  to  the 
effect  that  wlien  a  corporation  comes  within  the  state  for  the  purpose  of  doing 
business,  and  appoints  an  attorney  or  agent  on  whom  process  against  it  may  be 
served  with  like  effect  as  if  it  existed  in  the  state,  it  may  be  sued  by  non-residents 
upon  contracts  made  outside  of  the  state,  in  like  manner  as  a  natural  person  may 
be  sued.*^ 

e.  Rule  Under  Particular  Statutes  —  (i)  New  York.  By  section  427  of  the 
former  code  of  procedure  of  New  Tork,  an  action  against  a  foreign  corpo- 
ration might  be  brought  in  the  courts  of  that  state :  (1)  By  a  resident  of  that 
state  for  any  cause  of  action ;  (2)  by  a  plaintiff,  not  a  resident  of  that  state,  when 
the  cause  of  action  arose,  or  when  the  subject  of  tiie  action  was  situated  within 
that  state."  The  present  code  of  civil  procedure  of  New  York  provides  that  a 
foreign  corporation  may  be  sued  by  a  resident  of  the  state  or  by  a  domestic  cor- 
poration for  any  cause  of  action,  and  that  it  may  be  sued  by  a  foreign  corporation 
or  by  a  non-resident :  "  (1)  Where  the  action  is  brouglit  to  recover  damages  for 
the  breach  of  a  contract  made  within  tlie  state,  or  relating  to  property  situated 
"within  the  state,  at  the  time  of  the  making  thereof ;  (2)  where  it  is  brought  to 
I'ecover  real  property  situated  within  the  state,  or  a  chattel  which  is  replevied 
within  the  state ;  (3)  where  the  cause  of  action  arose  within  the  state,  except 
when  the  object  of  the  action  is  to  affect  the  title  to  real  property  situated  with- 
out the  state.'"'  The  construction  of  this  statute  is  that  it  excludes  juris- 
diction in  actions  by  non-residents  against  foreign  corporations  which  do  not 
fall  within  its  terms.*'  A  non-resident  plaintiff'  cannot  therefore  maintain  an 
action  in  the  courts  of  New  York  against  a  foreign  corporation  for  a  cause  of 
action  arising  outside  the  limits  of  that  state.™     The  right  of  action  must  be  local 

nals  jurisdiction  over  causes  of  action  against  behalf   of   a   foreign   corporation  brouglit   in 

it.     Smith  V.  New  York  Mut.  L.  Ins.  Co.,  14  the  name  of  its  shareholders  against  another 

Allen     (Mass.)     336.      Contra,    Johnston    v.  foreign   corporation,   joining  as   defendant   a 

Trade  Ins.  Co.,   132  Mass.  432.  corporation  formed   under  the  laws   of  New 

65.  Smith  v.  New  York  Mut.  L.  Ins.  Co.,  York,  and  several  individuals  who  did  not 
14  Allen  (Mass.)  336,  339  [citing  Bissell  appear  to  be  residents  of  New  York,  so  as 
V.  Briggs,  9  Mass.  462,  6  Am.  Dec.  88;  Story  to  entitle  them  to  maintain  an  action  against 
Confl.  L.  §  586].  a   foreign   corporation   for   any   cause   under 

66.  Johnston  v.  Trade  Ins.  Co.,  132  Mass.  the  first  clause  of  the  statute  —  it  not  ap- 
432  {overruling  it  seems  Smith  r.  New  pearing  that  the  cause  of  action  arose,  or 
York  Mut.  L.  Ins.  Co.,  14  Allen  (Mass.)  that  the  subject  of  it  was  situated  within 
336]  ;  Western  Union  Tel.  Co.  f.  Clark,  14  the  state  of  New  York.  House  v.  Cooper, 
Tex.  Civ.  App.  563,  38  S.  W.  225.     See  also  30  Barb.  (N.  Y.)  157. 

Guilford    Granite    Co.    v.    Harrison    Granite  68.  N.  Y.  Code  Civ.  Proc.  §  1780. 

Co.,  23  App.  Cas.  ( D.  C. )  1 ;  Reeves  v.  South-  Time  of  making  motion  to  dismiss. — ^Where 

ern  R.  Co.,  121  Ga.  561,  49  S.  E.  674;  Em-  the  complaint  in  an  action  against  a  foreign 

merson  v.  McCormick  Mach.  Co.,  51  Mich.  5,  corporation  alleges  that  plaintifif  is  a  resident, 

16  N.  W.  182;  Bank  of  Commerce  f.  Rutland,  and    the    answer    denies    it,    and    defendant 

€tc.,   R.   Co.j   10  How.  Pr.    (N.  Y.)    1;   Pech  proves  that  plaintiff  is  a  non-resident,  a  mo- 

Mfg.  Co.  V.  Groves,  6  S.  D.  504,  62  N.  W.  tion  at  the  close  of  plaintiflf's  case  to  dismiss 

109;  Union  Bank  v.  U.  S.  Bank,  4  Humphr.  for   want   of   jurisdiction   is   made   in  time. 

(Tenn.)     369;    Western    Union    Tel.    Co.    v.  Day  f.  Sun  Ins.  Co.,  40  N.  Y.  App.  Div.  305, 

Shaw,   (Tex.  Civ.  App.  1903)   77  S.  W.  433;  57  N.  Y.  Suppl.  1033  [affirmed  in  167  N.  Y. 

Hunter    v.    Wenatchee   Land   Co.,   36   Wash.  543,  60  N.  B.  1110]. ^ 

541,  79  Pao.  40.  69.  Ervin  v.  Oregon  R.,  etc.,  Co.,  62  How. 

67.  Under  this  statute  the  courts  of  New  Pr.  (N.  Y.)  490  [affirmed  in  28  Hun  269]  ; 
York  would  not  entertain  jurisdiction  of  an  Gait  v.  Providence  Sav.  Bank,  18  Abb.  N.  Cas. 
action   respecting  lands  situated  in   another  (N.  Y. )  431. 

state,   between  two   corporations,   both  char-  70.  Anglo-American  Provision  Co.  v.  Davis 

tered  in  such  other  state.     Cumberland  Coal,  Provision  Co.,  169  N.  Y.  506,  62  N.  E.  587,  88 

etc      Co.    f.    Hoffman    Steam    Coal    Co.,    30  Am.   St.  Rep.   608    [affirming  50  N.  Y.  App. 

Barb.    (N.  Y.)    159.     Nor  would  they  enter-  Div.  273,  63  N.  Y.  Suppl.  987];  Robinson  v. 

tain   an  action  claiming  equitable  relief   on  Oceanic  Steam  Nav.  Co.,  112  N.  Y.  315,   19 
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with  reference  to  the  state ;  hence  a  judgment  recovered  by  one  foreign  corpora- 
tion against  another  in  the  state  of  their  domicile  cannot  be  regarded,  when  sued 
upon  within  the  state,  as  a  cause  of  action  arising  therein.'''  Other  decisions  under 
this  statute  are  given  below."* 

(n)  Other  States.    So,  under  a  provision  of  the  code  of  South  Carolina 


N.  E.  625,  16  N.  Y.  Civ.  Proc.  255,  2  L.  R.  A. 
636;  Harper  v.  Smith,  93  N.  Y.  App.  Div. 
608,  87  N.  Y.  Suppl.  516  (no  jurisdiction  of 
action  by  a  non-resident  against  a  foreign 
corporation  to  restrain  it  from  receiving  or 
recognizing  as  valid  any  vote  by  a  third  per- 
son until  the  ownership  of  the  stock  has  been 
vested  in  the  plaintiff  and  the  third  person 
jointly,  and  then  only  as  they  mutually 
agree)  ;  Coolidge  v.  American  Realty  Co.,  91 
N.  Y.  App.  Div.  14,  86  N.  Y.  Suppl.  318;  Dav 
V.  Sun  Ins.  Co.,  40  N.  Y.  App.  Div.  305,  57 
N.  Y.  Suppl.  1033  [affirmed  in  167  N.  Y.  543, 
60  N.  E.  1110] ;  Rosenblatt  v.  Jersey  Novelty 
Co.,  45  Misc.  (N.  Y.)  59,  90  N.  Y.  Suppl, 
816;  Gait  f.  Provident  Sav.  Bank,  18  Abb. 
N.  Cas.  (N.  Y.)  431. 

Presumption. —  A  contract  made  by  one 
foreign  corporation  with  another  must  be  pre- 
sumed, in  the  absence  of  anything  to  show 
the  contrary,  to  have  been  made  in  the  domi- 
cile of  one  or  the  other,  and  not  in  New  York, 
so  as  to  confer  jurisdiction  on  the  courts  of 
that  state  of  an  action  for  a  breach  thereof. 
Snow  V.  Snow-Church  Surety  Co.,  80  N.  Y. 
App.  Div.  40,  80  N.  Y.  Suppl.  512. 

Pleading  see  infra,  V,  B,  15. 

71.  Anglo-American  Provision  Co.  v.  Davis 
Provision  Co.,  169  N.  Y.  506,  62  N.  E.  587, 
88  Am.  St.  Rep.  608  [affirming  50  N.  Y.  App. 
Div.  273,  63  N.  Y.  Suppl.  987]. 

72.  Under  tjie  statute  the  right  of  action 
depends  upon  residence,  and  not  upon  citizen- 
ship. Adams  v.  Penn  Bank,  35  Hun  (N.  Y. ) 
393.  A  cause  of  action  against  a,  foreign 
corporation  selling  agricultural  implements 
within  the  domestic  state  upon  a  guaranty 
made  by  such  corporation  is,  it  seems,  a 
cause  of  action  arising  within  the  state, 
within  the  meaning  of  the  statute.  Childs 
V.  Harris  Mfg.  Co.,  104  N.  Y.  477,  11  N.  E. 
50.  According  to  decisions  of  some  of  the 
subordinate  courts  of  New  York  actions  do 
not  lie  under  this  statute  by  non-residents 
against  corporations,  in  the  following  cases: 
To  recover  for  the  use  of  teams  hired  with- 
out the  state,  although  they  were  used 
within  the  state  (Perry  v.  Erie  Transfer 
Co.,  19  N.  Y.  Suppl.  239 )  ;  upon  a  contract 
made  in  New  Jersey  to  furnish  a  New  Jersey 
corporation  with  teams  and  horses  for  truck- 
ing to  be  done  in  New  York  (Perry  v.  Erie 
Transfer  Co.,  1  Misc.  (N.  Y.)  208,  20  N.  Y. 
Suppl.  891 )  ;  for  an  injury  by  a  maritime 
collision  by  the  joint  owners  of  a  vessel, 
part  of  whom  are  non-residents,  against  a 
foreign  corporation  (Brooks  v.  Mexican 
Constr.  Co.,  49  N.  Y.  Super.  Ct.  234,  50  N.  Y. 
Super.  Ct.  281 )  ;  to  recover  damages  for  per- 
sonal injuries  received  without  the  state 
(Crowley  r.  Royal  Exch.  Shipping  Co.,  2 
N.  Y.  Civ.  Proc.  174).  The  courts  have  held, 
on  the  other  hand,  that  actions  lie  under  this 
statute  against  foreign  corporations  in  respect' 
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of  business  transacted  within  the  state  (Brad- 
ley Fertilizer  Co.  v.  South  Pub.  Co.,  1  Misc. 
(N.  Y.)    512,  21   N.  Y.   Suppl.  472);   upon 
an  insurance  policy  issued  by  a  foreign  cor- 
poration to  a  resident  who  died  within  the 
state    (Griesa  v.  Massachusetts   Ben.   Assoc, 
15   N.  Y.   Suppl.   71);    between   two  foreign 
corporations   to   recover   shares   of  stock   on 
the  ground  of  the  validity  of  a  transfer  made 
within    the    domestic    state     (Toronto    Gen. 
Trust  Co.   (/.   Chicago,  etc.,  R.   Co.,   32   Hun 
(N.  Y. )    190)  ;   for  breach  of  a  contract  be- 
tween a  non-resident  and  a  foreign  corpora- 
tion  occurring  within   the   state,   no   matter 
where  the  contract  was  made   (Rosenblatt  v. 
Jersey  Novelty  Co.,  45  Misc.    (N.  Y.)   59,  90 
N.  Y.  Suppl.  816)  ;  for  breach  of  a  contract 
by  which  one  foreign  corporation   deposited 
money  with  another  foreign  corporation  within 
the  state,  and  the  latter  promised  to  return  it, 
with   interest,   on  demand    (Munger  Vehicle 
Tire  Co.  v.  Rubber  Goods  Mfg.  Co.,  39  Misc. 
(N.  Y.)   817,  81  N.  Y.  Suppl.  302').     Where 
two    foreign    corporations    entered    into    an 
agreement,   by  one  clause  of  which   in  case 
of    differences   between   them,    they   were    to 
appoint    an    arbitrator    in    New  -  York,    the 
supreme   court   of   New   York   had    jurisdic- 
tion   of   an    action   by    one   of   them    to    re- 
strain   a    proceeding    for    arbitration    there- 
under.    Direct  U.  S.   Cable  Co.  v.  Dominion 
Tel.    Co.,   84   N.   Y.    153    [reversing   22   Hun 
568].      Where    some    of   the    plaintiffs    were 
residents,    and   others   non-residents,    it   was 
held  that  the  action  might  be  dismissed  as 
to  the  non-residents,  and  proceed  as  to  the 
residents.     Ervin  v.  Oregon  R.,  etc.,  Co.,  28 
Hun    (N.    Y.)    269    [affirming    62    How.    Pr. 
490].     Where  a  national  bank,  organized  in 
Louisiana,  purchased  a,  draft  drawn  on  bank- 
ers in  the  city  of  New  York,  payable  to  the 
order  of  such  national  bank,  which  draft  was 
duly  presented  in  New   York,   and   payment 
refused,  and  was  protested  for  non-payment, 
and   due   notice   given   thereof,   it  was   held 
that   the   cause   of   action   arose   within   the 
state  of  New  York  for  the  purpose  of  sus- 
taining the  jurisdiction   of  a  court   of  that 
state,  of  an  action  by  the  national  bank  to 
attach  the  funds  in  New  York  belonging  to 
the  bank  drawing  the  draft.     Hibemia  Nat. 
Bank  v.  Lacombe,  84  N.  Y.  367,  38  Am.  Rep. 
518.      In    a    case    recently    decided    a    con- 
tract between  a  non-resident  and   a   foreign 
corporation,  to  act  as  superintendent  of  agen- 
cies  with   headquarters   within   the   state   of 
New  York,  and  to  receive  payment   for  his 
services  in  commissions,  was  held  to  create 
a  cause  of  action  for  such  commissions  which 
"  arose  within  the  state,"  within  the  mean- 
ing  of   the   statute.      Strawn   v.    Edward   J. 
Brandt-Dent  Co.,  71  N.  Y.  App.  Div.  234,  75 
N.  Y.  Suppl.  698  [affirmed  in  175  N.  Y.  463, 
67  N.  E.  1090]. 
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■which  is  a  transcript  of  that  of  the  former  code  of  New  York,  an  action  can  be 
brought  against  a  foreign  corporation  by  a  resident  of  the  state  for  any  cause  of 
action,  but  by  a  non-resident  only  when  the  cause  of  action  shall  have  arisen 
■within  the  state,  or  -when  the  subject  of  it  is  situated  -within  the  state."  Such  a 
statute,  or  a  similar  one,  also  exists  in  other  states.'^ 

9.  Statutes  Creating  or  Extending  Right  of  Action  Against  Foreign  Corpora- 
tions—  a.  In  General.  The  progress  of  statutory  changes  creating  or  extending 
the  right  of  action  against  foreign  corporations  may  be  traced  in  the  legislation 
of  many  jurisdictions  as  follows.'" 

b.  Massachusetts.  The  operation  of  such  statutes  is  clearly  exhibited  by  a 
case  in  Massachusetts,  in  which  state,  as  we  have  seen,''  the  early  conception  was 
that  an  action  in  personam  could  not  be  prosecuted  against  a  foreign  corporation. 
Here,  under  the  operation  of  a  statute  requiring  such  a  corporation,  in  order  to 
be  entitled  to  do  business  within  tlie  commonwealth,  to  appoint,  in  writing,  the 
commissioner  of  corporations  as  its  attorney,  upon  whom  process  against  it  might 
be  served,  jurisdiction  in  personam  against  it  may  be  acquired,  and  a  personal 
judgment  may  be  rendered  against  it,  valid  in  other  jurisdictions  as  well  as  in 
Massachusetts." 

e.  Missouri.  Under  decisions  of  the  supreme  court  of  that  state,  a  foreign 
corporation  was  regarded  as  having  been  domesticated  where  it  had  its  chief 
office  or  place  of  business  within  the  state,  and  was  suable  there  by  service  of 
summons  on  its  ordinary  agent,  in  like  manner  as  a  domestic  corporation. 
Where,  however,  its  chief  office  or  place  of  business  was  not  in  Missouri,  then  it 
was  necessary  to  proceed  against  it  as  a  non-resident  by  attachment ;  "^  and  if  its 
chief  place  of  business  was  not  in  Missouri,  and  it  was  nevertheless  proceeded 
against  by  summons  only,  the  action  would  be  dismissed  for  want  of  jurisdiction.'' 
But  in  the  general  statutory  revision  which  took  place  in  that  state  in  18V9,  the 
law  was  so  changed  as  to  allow  service  of  summons  on  foreign  corporations  hav- 
ing no  office  or  place  of  business  within  that  state,  upon  any  officer,  agent,  or 

73.  Central  R.,  etc.,  Co.  v.  Georgia  Constr.,  74.  It  is  so,  for  example,  in  Maryland.    Fi- 

etc,  Co.,  32  S.  C.  319,  11  S.  E.  192.     In  that  delity  Mut.  L.  Assoc,  v.  Ficklin,  74  Md.  172, 

state  an  attachment  is  merely  a  provisional  21  Atl.  680,  23  Atl.  197   (holding  that  under 

remedy   in   aid  of   an   action,   and   can   only  such  a  statute  an  action  could  be  maintained 

issue  where  an  action  has  been  commenced.  in  Maryland  on   a  ■  policy   of   life    insurance 

Therefore,  where  an  action  fails  for  want  of  issued  by  a  Pennsylvania  company  to  a  reai- 

jurisdietion,    an    attachment    issued    in    aid  dent  of  Virginia,  where  the  application  for 

of  it  fails  with  it.     See  supra,  V,  B,   6,  d,  Ihe   insurance,    the   examination    of   the    ap- 

(i),    (b).      But  where  the    cause   of   action  plicant,   and   the   delivery   of   the   policy   all 

arose  partly  within  the  state  of  South  Caro-  took   place    in   Maryland,   and    at   the    time 

lina,   and   partly  within   another   state,   con-  and  place  of  the  delivery  the  payment  neces- 

sisting  of  work  done  upon  a  railroad  situated  sary   to   give    it   validity   was   made   to   the 

partly  within  that  state   and  partly  within  agent  of  the  company  authorized  to  receive 

another    state,    it   was   held   that   the   cause  it)  ;    Cromwell   v.   Eoyal   Canadian   Ins.   Co., 

of    action    arose    within    the    state,    for    the  49  Md.  366 ;  Myer  v.  Liverpool,  etc.,  Ins.  Co., 

purpose   of    satisfying   the   statute   and   sus-  40   Md.    595.      So    in    North    Carolina.      See 

taining  an  attachment.     Central  E.,  etc.,  Co.  Bryan  v.  Western  Union  Tel.  Co.,   133  N.  C. 

V.    Georgia    Constr.,    etc.,    Co.,    supra.      The  603,   45   S.   E.   938. 

above   statute   does  not  conflict  with  a   con-  75.  See  also  the  cases  cited  supra,  V,  B,  4. 

stitutional   provision    (S.    C.    Const,    art.    1,  Service  of  process  against  foreign  corpora- 

§    15),  that   all   courts   shall  he  public,  and  tions  see,  generally,  Pbocess. 

that  any  person,  for  any  injury  that  he  may  76.  See  supra,  V,  B,  1. 

receive  in  his  lands,  goods,  person,  etc.,  shall  77.  Wilson    v.    Martin-Wilson    Automatic 

have  remedy  by  due  process  of  law.     Central  Fire    Alarm    Co.,    149    Mass.    24,    20    N.    E. 

R.,    etc.,    Co.    V.   Georgia    Constr.,    etc.,    Co.,  318. 

supra.     Nor   does    it   violate   that   provision  78.  Baile  v.  Equitable  F.  Ins.  Co.,  68  Mo. 

of    the    constitution    of    the    United    States  617;    Middough   v.    St.   Joseph,   etc.,   R.   Co.. 

(art.  4,  §  2)  securing  to  the  citizens  of  each  51  Mo.  520;  Eobb  v.  Chicago,  etc.,  R.  Co.,  47 

state   all   the   privileges   and    immunities    of  Mo.   540 ;    St.    Louis   v.   Wiggins    Ferry   Co., 

citizens    of   the   several   states;    nor   does    it  40  Mo.  580;  Farnsworth  v.  Terre  Haute,  etc., 

impair    the    obligation    of    contracts    within  R.  Co.,  29  Mo.  75. 

the  meaning  of  the  same  instrument  (art.  1,  79.  Baile  f.  Equitable  F.  Ins.  Co.,  68  Mo. 

§  10).     Central  R.,  etc.,  Co.  v.  Georgia  Con-  617;  Middough  t.  St.  Joseph,  etc.,  R.  Co.,  51 

str.,  etc.,  Co.,  supra.  Mo.  520. 

[V,  B.  9,  e] 
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employee,  in  any  county  where  such  service  might  be  obtained.^"  The  general 
construction  of  these  statutes  is  that  service  of  summons  upon  a  non-resident 
corporation,  having  an  office  or  doing  business  in  Missouri  in  the  manner  therein 
provided,  has  the  effect  of  personal  service,  and  gives  the  court  jurisdiction  to 
enter  a  general  judgment.*' 

d.  New  York.  The  statutes  of  tliis  state  have  changed  the  original  doctrine 
that  an  action  in  personam  would  not  lie  against  a  foreign  corporation,  by  enact- 
ing that  an  action  against  a  foreign  corporation  may  be  maintained  by  a  resident 
of  the  state  for  any  cause  of  action,^  and  by  a  non-resident  in  certain  cases ;  *'  and 
by  describing  particularly  how  process  shall  be  served.^ 

e.  Texas,  So  in  Texas  the  statute  expressly  provides  for  actions  against 
foreign  corporations  and  provides  for  service  of  process  upon  the  president,  vice- 
president,  secretary,  treasurer,  or  general  manager,  or  upon  any  local  agent  witliin 
the  state.^ 

f.  Other  States.  Statutes  providing  for  actions  against  foreign  corporations 
doing  business  or  found  within  the  state  and  prescribing  the  mode  of  acquiring 
jurisdiction  have  also  been  enacted  in  most  of  the  other  states  of  the  Union.*^ 


80.  Mo.  Eev.  St.  (1879)  §  3489;  Mo.  Rev. 
St.  (lS89)  §  2017;  Mo.  Eev.  St.  (1899) 
§   570. 

81.  McNiehol  v.  U.  S.  Mercantile  Reporting 
Agency,  74  Mo.  457  \revers\ng  9  Mo.  App. 
5991.  Corn-pare  Newcomb  r.  New  York  Cent., 
etc.,  R.  Co.,  182  Mo.  687,  81  S.  W.  1069; 
Strain  v.  Chicago  Portrait  Co.,  126  Fed. 
831.  The  effect  of  this  statute  has  been  prac- 
tically to  domesticate  non-resident  corpora- 
tions which  have  an  oiEce  or  agent  within 
the  state,  so  far  as  legal  procedure  is  con- 
cerned. Such  a  corporation  may  therefore 
be  proceeded  against  by  garnishment,  al- 
though such  might  not  have  been  the  case 
prior  to  the  change  of  the  statute.  When 
so  proceeded  against  before  a  justice  of  the 
peace,  the  non-resident  corporation  must  take 
an  appeal  within  ten  days  of  the  judgment, 
as  required  by  the  statute,  or  its  appeal  will 
be  dismissed,  although  if  it  could  be  regarded 
as  a  non-resident  it  would  have  twenty  days 
within  which  to  appeal.  Crutsinger  v.  Mis- 
souri Pae.  R.  Co.,  82  Mo.  64;  Harding  v. 
Chicago,  etc.,  R.  Co.,  80  Mo.  659.  See  also 
Slavens   t.   South   Pac.   R.   Co.,   51   Mo.   308. 

82.  N.  Y.  Code  Civ.  Proc.  §  1781.  Upon 
this  statutory  ground,  the  courts  of  that 
state  have  jurisdiction,  considered  as  right- 
ful power,  to  proceed  in  an  action  brought 
by  domestic  shareholders  of  a  foreign  cor- 
poration to  enjoin  threatened  breaches  of 
trust  on  the  part  of  the  directors  (Ives  r. 
Smith,  3  N.  y.  Suppl.  645);  although  it  will 
not  be  proper  or  expedient  to  exercise  such 
jurisdiction  in  all  cases,  owing  to  the  diffi- 
culty of  doing  complete  justice.  It  has  been 
held  in  that  state  that,  to  enable  a  share- 
holder, suing  as  such,  to  maintain  an  action 
against  a  foreign  corporation,  it  is  not  neces- 
sary that  his  stock  should  be  registered. 
Ervin  v.  Oregon  R.,  etc.,  Co.,  62  How.  Pr. 
(N.  Y.)  490. 

83.  See  supra,  V,  B,  8,  c,  (i). 

84.  N.  Y.  Code  Civ.  Proc.  §  432.  See,  gen- 
erally. Process. 

85.  Tex.  Rev.  St.    (1895)    art.   1223.     See 
[V.  B,  9.  e] 


Western  Cottage  Piano,  etc.,  Co.  v.  Anderson, 
97  Tex.  432,  79  S.  W.  516  [reversing  (Civ. 
App.  1903)  76  S.  W.  945]  ("  any  local  agent" 
means  an  agent  at  a  given  place  or  within 
a  designated  district,  and  does  not  include 
one  who  is  an  agent  for  the  state)  ;  El  Paso, 
etc.,  R.  Co.  V.  Kelly,  (Civ.  App.  1904)  83 
S.  W.  855  [reversed  on  other  grounds  in 
(Sup.  1905;  87  S.  W.  660]  (general  man- 
ager need  not  be  local  agent)  ;  Bankers' 
Union  r.  Nabors,  (Civ.  App.  1904)  31  S.  W. 
91;  Westinghouse  Electric  Mfg.  Co.  v.  Troell, 
30  Tex.  Civ.  App.  200,  70  S.  W.  324. 

86.  As  to  the  construction  and  effect  of 
the  statutes  in  particular  jurisdictions  see 
the  following  cases : 

Arkansas. —  MuUins  v.  Central  Coal,  etc., 
Co.,    (1904)    84  S.   W.   477. 

■California. —  Willey  v.  Benedict  Co.,  145 
Cal.  601,  79  Pac.  270;  Doe  v.  Springfield 
Boiler,  etc.,  Co.,  104  Fed.  684,  44  C.  C.  A. 
128;  Denver,  etc.,  R.  Co.  v.  Roller,  100  Fed. 
738,  41  C.  C.  A.  22,  49  L.  R.  A.  77. 

Georgia. —  Barnes  v.  Western  Union  Tel. 
Co.,   120  Fed.  550. 

Illinois. —  Wall  v.  Chesapeake,  etc.,  R.  Co., 
95  Fed.  398,  37  C.  C.  A.  129. 

Indiana. —  M.  W.  of  A.  v.  Noyes,  158  Ind. 
503,  64  N.  E.  21;  Old  Wayne  Mut.  L.  Assoc. 
V.  Flynn,  (App.  1903)  66  N.  E.  57. 

Kentucky. —  Nelson  v.  Rehkopf,  75  S.  W. 
203,  25  Ky.  L.  Rep.  352;  Boyd  Commission 
Co.  V.  Coates,  69  S.  W.  1090,  24  Ky.  L.  Rep. 
730. 

Louisiana. —  American  Cotton  Co.  v.  Beas- 
ley,   116  Fed.  256,  53  C.  C.  A.  446. 

Mame.— Hazeltine  v.  Mississippi  Valley  F. 
Ins.  Co.,  55  Fed.  743. 

Maryland. —  Gottschalk  Co.  v.  Distilling, 
etc.,  Co.,  50  Fed.  681. 

Minnesota. —  Boardman  v.  S.  S.  McCIure 
Co.,  123  Fed.  614. 

Nebraslca. —  Fremont,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.,  66  Nebr.  159,  92  N.  W. 
131,  59  L.  R.  A.  939;  Council  Bluffs  Canning 
Co.  V.  Omaha  Tinware  Mfg.  Co.,  49  Nebr. 
537,  68  N.  W.  929. 
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g.  Canada.     Such  statutes  have  also  been  enacted  in  Canada." 

10.  Actions  by  Shareholders  to  Redress  Grievances  in  Corporate  Management 
—  a.  General  Doctrine.  This  question  has  already  been  considered  to  some 
extent.^^  As  a  general  rule,  actions  brought  by  shareholders,  generally  in  equity, 
to  restrain  or  redress  frauds  or  breaches  of  trust  committed  by  the  directors  or 
officers  of  the  corporation,  or  by  a  majority  of  its  shareholders  in  the  manage- 
ment of  its  business  and  property,^'  can  only  be  brought  in  the  courts  of  the  state 
under  whose  laws  the  corporation  was  created.'" 

b.  Exceptions  to  Rule  —  (i)  WssME  All  Officers  of  Gobporation 
Resids  IN  State  of  Forum  and  All  Its  Property  Is  There.  Exceptions 
io  this  rule  have  been  declared  as  follows :  In  the  first  place,  where  all  the  officers 
of  a  foreign  corporation  reside  in  the  state  of  the  forum,  and  all  its  property  is 
situated  in  such  state,  the  shareholders  may  maintain  an  action  there  to  enjoin  the 
officers  from  embarking  the  funds  and  property  of  the  corporation  in  a  business 
which  is  ultra  vires,  and  they  are  not  confined  to  their  remedy,  through  the  action 
of  the  attorney-general  in  the  courts  of  the  state  under  whose  laws  the  corpora- 
tion was  created ;  and  the  directors  of  such  foreign  corporation,  residing  within 
the  state  of  the  forum,  may  be  required  in  such  action  to  account  for  corporate 
property  which  they  have  wrongfully  appropriated ;  although  the  management 
of  the  internal  affairs  of  a  foreign  corporation  will  be  usually  left  to  the  courts  of 
the  state  of  its  incorporation.^' 

(ii)  Injunctions  and  Auxiliary  Process.  Another  exception  is  that 
injunctions  and  auxiliary  process  may  be  had  in  courts  of  other  states  than  that 
in  which  the  corporation  has  been  created.'' 

(ill)  Redress  of  Wrongful  Transfer  of  Shares  Within  State  of 
Forum.  Another  exception  is  to  the  effect  that  where  an  unlawful  transfer  of 
the  shares  of  stock  of  a  foreign  corporation  is  made  within  the  domestic  state, 
through  an  agency  there  maintained  by  the  corporation  for  the  transfer  of  its 
shares,  the  wrongful  act  is  committed  within  the  domestic  state,  so  that  it  may 
be  redressed,  under  the  statutory  provision  in  relation  to  actions  against  foreign 
corporations  by  non-residents  elsewhere  considered,*^  gi'^ing  the  courts  of  the 
domestic  staie  jurisdiction  of  actions  by  non-residents  against  foreign  corpora- 

North  Carolina. —  Fisher  v.  Traders'  Mut.  Silver   Valley  Min.   Co.,   104   N.   C.   534,   10 

L.  Iris.   Co.,   136   N.   C.   217,  48   S.  E.   667;  S.  E.  679 ;  Madden?).  Penn  Electric  Light  Co., 

Copland    v.    American    De    Forest    Wireless  199  Pa.  St.  454,  49  Atl.  296.    Compare  Halsey 

Tel.   Co.,   136  N.   C.   11,  48   S.  E.  501;   Wil-  v.   McLean,   12   Allen    (Mass.)    438,   90   Am. 

liams   V.   Iron   Belt   Bldg.,   etc.,   Assoc,    131  Dec.  157.     See  also  supra,  I,  H.     This  rule 

N.  C.  267,  42  S.  E.  607;  Jester  v.  Baltimore  rests  partly  on  the  consideration  that  it  is 

Steam  Packet   Co.,    131   N.   C.   54,   42   S.   E.  impossible  to  conduct  proceedings  of  this  na- 

447;    Clinard   v.   White,    129   N.   C.   250,    39  ture  without  making  the  corporation  defend- 

S.  E.  960.     See  also,  construing  North  Caro-  ant  and  to  this  end  it  is  necessary  to  have 

lina    statute,    Johnston    v.    Mutual    Reserve  service  of  process  on  the  corporation    (Wil- 

Fund  L.  Ins.  Assoc,  43  Misc.    (N.  Y.)    251,  kins  v.  Thorne,  60  Md.  253;  supra,  V,  B,  3; 

87  N.  y.   Suppl.  438   [.affirmed  in  90  N.  Y.  and  Cobpoeations,   10   Cyc.   995)  ;   although 

Suppl.  539].  other  considerations  of  policy  and  expediency 

North   Dakota. —  Brown    v.    Chicago,    etc.,  have  been  brought  forward  in  support  of  it. 
R.   Co.,   12   N.  D.   61,  95  N.  W.   153.  91-  Richardson  i'.  Clinton  Wall  Trunk  Mfg. 

Virginia. —  New     River     Mineral     Co.     v.  Co.,  181  Mass.  580,  64  N.  E.  400,  where  all  the 

Seeley,  120  Fed.  193,  56  C.  C.  A.  505.  officers  except  the  clerk  resided  in  the  state 

Washington. — Smith  v.  Empire  State-Idaho  of  the  forum.     It  has  also  been  held  that 

Min.,  etc.,  Co.,   127   Fed.  462.  shareholders  of  a  foreign  corporation  whose 

8?'.  Crotty  v.  Oregon,  etc.,  R.  Co.,  3  Mani-  franchise  has  been  practically  abandoned  by 

toba   182 ;    Hudson   Bay   Co.   v.   Pugsley,   27  those  possessing  control  over  it  may  maintain 

N.  Brunsw.  15.  an  action  in  the  courts  of  this  state  for  the 

88.  See  supra,  I,  H.  recovery  of  property  of  the  corporation  found 

89    As  to  such  actions  see  Corpobations,  within  this  jurisdiction.    Kidd  v.  New  Hamp- 

10  Cvc  963  et  seq.  shire  Traction  Co.,  72  N.  H.  273,  56  Atl.  465, 

90.  Wilkins  v.  Thorne,   60  Md.  253;   New  66  L.  R.  A.  574. 
Haven  Horse  Nail  Co.  v.  Linden  Spring  Co.,  92.  Moore  v.  Silver  Valley  Min. .  Co.,   104 

142  Mass   349,  7  N.  E.  773;  Smith  v.  Mutual  N.  C.  534,  10  S.  E.  679. 
X    Ins.  Co.,  14  Allen   (Mass.)   336;  Moore  v.  93.  See  supra,  V,  B,  8,  c 

[85]  [V,  B,  10.  b,  (ill)] 
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tions,  where  the  transaction  which  is  the  subject  of  the  action  happened  within 
the  state.^* 

(iv)  Specifig  Perpormanoh  of  Oontbaot  to  Issue  Ssabes  on  Bonds. 
Still  another  exception  has  been  declared,  to  the  effect  that  an  action  by  a  resi- 
dent shareholder  of  a  foreign  corporation  to  obtain  a  specific  performance  of  a 
contract  of  another  foreign  corporation,  to  issue  stock  to  the  former  corporation 
or  its  shareholders,  pursuant  to  an  agreement  for  the  consolidation  of  the  two 
corporations,  is  within  the  jurisdiction  of  the  courts  of  the  domestic  state.'^  On 
the  contrary,  it  has  been  held  that  a  foreign  corporation  cannot  maintain  a  suit 
in  equity  in  Massachusetts  against  a  foreign  corporation  and  a  citizen  of  that 
commonwealth,  to  enforce  specific  performance  of  a  covenant  in  a  contract  for 
the  delivery  of  bonds  and  certificates  of  stock  in  payment  of  work  to  be  per- 
formed by  plaintiff  corporation  in  a  foreign  state,  and  to  restrain  by  injunc- 
tion the  citizen  of  Massachusetts  from  disposing,  in  that  state,  of  shares  of  stock 
and  bonds  of  the  foreign  corporation  alleged  to  have  been  delivered  to  him  in 
violation,of  plaintiff's  rights,  although  the  foreign  corporation  has  an  oflice  in 
Massachusetts  for  the  transfer  of  shares  of  its  capital  stock,  and  has  appeared  by 
attorney  in  the  sait.^* 

(v)  Restbainwq  Transfer  of  Property  Within  tse  State  to  Monopo- 
listic Trust.  A  bill  in  equity  has  been  maintained  in  Illinois,  by  a  resident 
shareholder  of  a  foreign  corporation,  to  enjoin  it  from  transferring  its  real  estate 
situated  in  Illinois  to  a  corporation  organized  for  the  purpose  of  procuring  pos- 
session of  competing  manufacturing  plants,  under  an  agreement  that  the  seller 
will  not  engage  in  the  business  carried  on  by  the  corporation  for  a  term  of  years, 
thus  creating  a  monopoly  contrary  to  the  laws  of  Illinois  ;  it  appearing  that  the 
result  of  carrying  out  such  an  agreement  would  be  to  reduce  the  value  of  the 
shares  owned  by  the  complainant  and  to  create  such  a  monopoly  as  would  be 
ground  for  prohibiting  the  foreign  corporation  from  doing  business  in  the  state 
under  its  statute  relating  to  monopolistic  trusts." 

11.  Actions  Against  Foreign  Corporations  Which  Have  Withdrawn  From  State  of 
Forum  or  kevoked  Agent's  Authority.  A  foreign  corporation  which  has  gone  into 
another  state  and  done  business  and  incurred  liabilities  there,  cannot,  by  withdraw- 
ing from  such  state,  or  by  returning  to  the  state  of  its  own  domicile,  escape 
responsibility  for  the  obligations  thus  incurred ;  but  it  may  be  sued  to  enforce  such 
obligations  in  a  court  of  the  state  where  they  were  incurred,  provided  service  of 
process  can  be  had  upon  it  in  the  mode  prescribed  by  statute.'^  Under  some  stat- 
utes it  is  held  that  where  a  foreign  corporation  comes  into  a  state  and  does  busi- 
ness, complying  with  the  law  by  appointing  an  agent  for  the  service  of  process  or 
agreeing,  expressly  or  impliedly,  that  in  actions  against  it  arising  out  of  its  business 
in  the  state  process  may  be  served  on  the  public  oificer  designated  by  statute,  it 
cannot  prevent  actions  against  it  arising  out  of  its  business  in  the  state  by  with- 
drawing therefrom  and  attempting  to  revoke  the  authority  to  receive  service  of 
process  conferred  upon  such  agent  or  public  officer;  the  appointment  of  the 
agent,  for  such  purpose  being  iiTCvocable.^'      Under  other   statutes   there  are 

94.  Toronto  General  Trust  Co.  v.  Chicago,  99.  Georgia. —  Equity  L.  Assoc,  v.  Gam- 
ete, R.  Co.,  32  Hun  (N.  Y.)   190.  mon,  119  Ga.  271,  46  S.  E.  100,  the  power  of 

95.  Babeock  v.  Schuylkill,  etc.,  E,.  Co.,  9  the  commissioner  of  insurance  to  appoint  suo- 
N.  Y.  Suppl.  845.  cessors  to  the  agent  originally  named  by  a 

96.  Kansas,  etc.,  Constr.  Co.  v.  Topeka,  etc.,  foreign  insurance  company,  and  their  author- 
E.  Co.,  135  Mass.  34,  46  Am.  Rep.  439.  ity  to  acknowledge  and  receive  service  of  pro- 

97.  Harding  r.  American  Glucose  Co.,  182  cess,  continue  so  long  as  there  is  any  neces- 
111.  551,  55  N.  E.  577,  74  Am.  St.  Rep.  189,  sity  to  sue  the  company  for  breach  of  con- 
64  L.  E.  A.  738.  tracts  made  in  the  state. 

98.  Augusta  Nat.  Bank  r.  Southern  Force-  Kentucky. —  Germania  Ins.  Co.  v.  Ashbv, 
lain  Mfg.  Co.,  55  Ga.  36.  Compare  Bawknight  112  Ky.  303,  65  S.  W.  611,  99  Am.  St.  Rep. 
V.  Liverpool,  etc.,  Ins.  Co.,  55  Ga.  194;  Me-  295,  23  Ky.  L.  Rep.  1564;  Home  Benefit  Soc. 
Cord  Lumber  Co.  v.  Doyle,  97  Fed.  22,  38  v.  Muehl,  109  Ky.  479,  59  S.  W.  520,  22  Ky. 
C.  C.  A.  34.  L.  Eep.  1378. 
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decisions  to  the  contrary.^  And  where  a  foreign  corporation,  after  appointing  an 
agent  to  receive  service  of  process,  appoints  another  in  his  stead,  as  authorized  by 
statute,  process  must  be  afterward  served  on  the  latter.* 

12.  Actions  Against  Foreign  Corporations  After  Their  License  Has  Been 
Revoked.  The  cancellation  by  a  public  officer  under  statutory  authority,  of  the 
license  to  do  business  within  the  state  granted  to  a  foreign  corporation  after  it 
has  consented,  as  required  by  statute,  that  service  of  process  upon  a  particular 
officer  of  the  state  in  any  action  brought  in  the  state  should  be  a  valid  service 
upon  the  company,  does  not  render  such  service,  after  the  cancellation,  insufficient 
to  bring  the  company  into  a  court  of  the  state  as  a  party  defendant  to  a  suit 
brought  by  a  citizen  upon  a  cause  of  action  which  arose  out  of  transactions 
between  the  parties  while  the  corporation  was  carrying  on  business  in  the  state 
under  the  license.^ 


Maryland. —  Ben  Franklin  Ins.  Co.  v.  Gil- 
lett,  54  Md.  212,  holding  that,  where  a  Penn- 
sylvania insurance  company  had  an  agency  in 
Maryland,  and,  while  so  doing  business  in 
Maryland,  and  through  its  Maryland  agency, 
made  a  contract  of  insurance  upon  property 
situated  in  Virginia,  and  afterward  withdrew 
its  agency  from  the  state  of  Maryland,  the 
holder  of  the  policy  in  Virginia  could  never- 
theless maintain  an  action  thereon  in  the 
courts  of  Maryland. 

Minnesota. —  Magoffin  v.  Mutual  Reserve 
Fund  L.  Assoc,  87  Minn.  260,  91  N.  W.  1115, 
94  Am.  St.  Rep.  699,  the  stipulation  which  a 
foreign  insurance  company  is  required  by 
statute  to  make  and  file  with  the  insurance 
commissioner  before  doing  business  in  the 
state,  authorizing  the  service  of  process  in 
any  action  against  it  on  such  officer,  is  irrev- 
ocable for  any  cause  as  to  any  outstanding 
liabilities  growing  out  of  any  policies  made 
in  the  state  while  the  stipulation  or  any 
renewal  thereof  was  in  force. 

New  York. —  Woodward  v.  Mutual  Reserve 
Fund  L.  Assoc,  178  N.  Y.  485,  71  N.  E.  10, 
102  Am.  St.  Rep.  519  [reversing  84  N.  Y. 
App.  Div.  324,  82  N.  Y.  Suppl.  908] ;  Hunter 
V.  Mutual  Reserve  L.  Assoc,  97  N.  Y.  App. 
Div.  222,  89  N.  Y.  Suppl.  849;  Birch  v.  Mu- 
tual Reserve  L.  Assoc,  91  N.  Y.  App.  Div. 
384,  86  N.  Y.  Suppl.  872 ;  Johnston  v.  Mutual 
Reserve  L.  Assoc,  45  Misc.  316,  90  N.  Y. 
Suppl.  539  [affirming  87  N.  Y.  Suppl.  438, 
and  affirmed  in  93  N.  Y.  Suppl.  1048,  1052, 
1062],  all  construing  and  applying  the  stat- 
ute of  North  Carolina. 

North  Carolina. —  Fisher  v.  Traders'  Mut. 
L.  Ins.  Co.,  136  N.  C.  217,  48  S.  E.  667; 
Moore  v.  Mutual  Reserve  Fund  L.  Assoc,  129 
N.  C.  31,  39  S.  E.  637. 

Virginia. —  Connecticut  Mut.  L.  Ins.  Co.  v. 
Duerson,  28  Gratt.  630. 

United  States. —  Mutual  Reserve  Fund  L. 
Assoc.  V.  Phelps,  190  U.  S.  147,  23  S.  Ct.  707, 
47  L.  ed.  987  [affirming  112  Fed.  453,  50 
C.  C.  A.  339]  (Kentucky  statute)  ;  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Spratlev,  172  U.  S. 
602,  19  S.  Ct.  308,  43  L.  ed.  569  (Tennessee 
statute);  Davis  v.  Kansas,  etc..  Coal  Co.,  129 
Fed.  149  (Arkansas  statute)  ;  Collier  v.  Mu- 
tual Reserve  Fund  L.  Assoc,  119  Fed.  617 
(Arkansas  statute). 

1.  Forrest  v.   Pittsburgh   Bridge   Co.,    116 


Fed.  357,  53  C.  C.  A.  577,  holding  that  the 
statute  of  Illinois  (Act  July  1,  1897,  as 
amended  in  1899)  requiring  every  foreign 
corporation  doing  business  in  the  state  to  file 
a  certificate  with  the  secretary  of  state  show- 
ing the  name  and  address  of  its  agent  on 
whom  service  of  process  may  be  made,  con- 
tained no  provision  requiring  such  corpora- 
tion to  give  notice  of  its  withdrawal  from  the 
state,  and,  in  the  absence  of  legislation  on 
the  subject,  after  a  corporation  has  in  fact 
withdrawn  and  is  no  longer  represented  by  the 
designated  agent,  jurisdiction  over  it  can- 
not be  obtained  by  service  upon  him.  See 
also  Territory  v.  Baker,  (N.  M.  1904)  78  Pac. 
624  [affirmed  in  196  U.  S.  432,  25  S.  Ct.  375,, 
49  L.  ed.  540]  (holding  that  where  it  ap- 
peared that  a  railroad  company,  before  the- 
time  of  an  attempted  service  of  process  upon 
its  president  while  he  was  passing  through 
the  territory  of  New  Mexico  as  a  sojourner 
and  not  in  connection  with  any  business  of 
the  company,  the  company  had  disposed  of 
all  its  franchises  and  property,  except  some 
lands  acquired  by  foreclosure  within  the  ter- 
ritory, that  its  directors  held  their  meeting* 
in  New  York,  that  its  president  had  his  office 
in  Chicago,  and  that  its  land  commissioner 
had  his  office  in  Topeka,  Kansas,  the  presi- 
dent was  not  found  within  the  territory, 
within  the  act  of  congress  of  July  2,  1890, 
chapter  647  (U.  S.  Comp.  St.  (1901)  p.  3200), 
providing  for  suit  in  the  circuit  court  in  the 
district  in  which  defendant  resides  or  is 
found)  ;  Conley  v.  Mathieson  Alkali  Works, 
190  U.  S.  406,  23  S.  Ct.  728,  47  L.  ed.  1113 
[affirming  110  Fed.  730]  (holding  that  serv- 
ice of  summons  in  New  York  on  resident  di- 
rectors of  a  foreign  corporation,  not  officially 
representing  the  corporation,  was  insufficient 
to  give  the  court  jurisdiction  of  such  corpora- 
tion, where  at  the  time  of  such  service  it  had 
ceased  to  do  business  within  the  state  and  had 
designated  no  agent  upon  whom  service  could 
be  made).  See  also  Frawley  r.  Pennsylvania 
Casualty  Co.,  124  Fed.  259,  Wisconsin  stat- 
ute. 

3.  Mullins  V.  Central  Coal,  etc.,  Co.,   (Ark. 
1904)   84  S.  W.  477. 

■  3.  Mutual  Reserve  Fund  L.  Assoc,  r.  Phelps, 
190  U.  S.  147,  23  S.  Ct.  707,  47  L.  ed.  987 
[affirming  112  Fed.  453,  50  C.  C.  A.  339], 
under  Ky.  St.   (1899)    §  631,  relating  to  for- 
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13.  Actions  Against  Corporations  Created  by  Concurrent  Legislation  of 
Several  States.  Such  corporations  are  suable  as  domestic  corporations  within 
each  of  the  states  by  whose  legislation  their  corporate  existence  within  that  state 
has  been  created ;  *  but  for  the  purposes  of  federal  jurisdiction  it  remains  a  citi- 
zen of  the  state  by  which  it  was  originally  created,  notwithstanding  it  may  have 
been  also  incorporated  in  other  states.^ 

14.  Local  Venue  of  Actions  Against  Foreign  Corporations.  This  is  almost 
entirely  the  subject  of  statutory  regulation,  and  the  manifest  tendency  is  dis- 
covered in  the  statutes  to  facilitate  such  actions,*  Under  statutes  of  Ohio  a  life- 
insurance  company  is  suable  in  the  county  of  the  death  of  the  insured  and  sum- 
mons is  properly  served  on  an  agent  in  another  county.''  In  Idaho  foreign  cor- 
porations are,  for  the  purposes  of  jurisdiction,  non-residents  of  the  state,  and  may 
be  sued  in  the  district  court  in  any  county  in  the  state  designated  in  plaintiff's 
complaint.*  In  "West  Yirginia  a  foreign  corporation  doing  business  in  the  state, 
having  no  principal  office  or  chief  officer  residing  therein,  may  be  sued  in  any 
county  wherein  it  does  business,  where  the  cause  of  action  arose  out  of  the  state, 
if  process  can  be  legally  served  in  such  county.'  In  Texas  a  corporation  waives 
its  plea  of  privilege  under  the  statute  to  be  sued  in  the  county  where  it  has  an 
agent,  by  appearing  and  moving  to  quash  the  citation  and  agreeing  on  a 
continuance."' 

15.  Pleadings  in  Actions  Against  Foreign  Corporations.  It  seems  that,  in  an 
action  against  a  foreign  corporation,  it  is  necessary  to  allege  under  the  laws  of 
what  state  defendant  is  incorporated ; "  although  the  contrary  has  been  held  in 
one  state.^  If  the  charter  powers  or  franchises  of  a  corporation  are  made  the 
foundation  of  the  action  against  it,  the  same  must  be  specially  pleaded  in  the 
petition  or  complaint ;  and  the  name  of  the  state  by  which,  and  the  substantial 
terms  in  which  the  charter  powers  or  franchises  were  granted,  should  be  made  to 
appear  in  the  petition  or  complaint.^^  If  the  complaint  alleges  that  defendant  is 
a  foreign  corporation,  giving  its  name,  and  if  this  allegation  is  expressly  admitted 
by  the  answer,  and  if  the  answer  is  signed  by  counsel  as  "  defendant's  attorney," 
and  if  the  verification  of  the  answer  is  made  by  an  affiant,  as  "an  officer  of 
defendant  corporation,"  this  sufficiently  establishes  the  identity  of  the  corpora- 
tion to  dispense  with  proof  of  the  same."     Other  cases  relating  to  the  question 

eign    insurance    companies,    and    authorizing  6.  Hocker  v.  Western  Union  Tel.  Co.,   (Fla. 

service  of  process  on  the  insurance  commis-  1903)    34   So.  901,  any  county  in  which  the 

sioner.    This  decision  in  effect  overrules  Swann  company  has  an  agent  or  other  representative. 

V.  Mut.  Reserve  Fund  Assoc,  100  Fed.  922,  Venue  in  actions  against  foreign  corpora- 

where   the   contrary  was   decided   under   the  tions  see,  generally,  Venue. 

same  statute.  7.  Householder  v.  Kansas  Mut.  L.  Assoc,  8 

4.  Georgia,    etc.,    R.    Co.    %.    StoUenwerck,  Ohio   S.   &   C.   PI.   Dec.    32 1,    6    Ohio   N.   P. 
122  Ala.  539,  25  So.  258  (when  sued  in  either  520. 

may   not    plead    its   non-residence)  ;    Mobile,  8.  Boyer  x>.  Northern  Pac.  R.  Co.,  8  Ida.  74, 

etc.,   R.   Co.    V.    Barnhill,   91    Tann.    395,    19  66  Pac  826. 

S.  W.  21,  30  Am.  St.  Rep.  889;   Baltimore,  9.  Empire  Coal,  etc.,  Co.  K.  Hull  Coal,  etc., 

etc.,  R.  Co.  V.  Gallahue,  12  Gratt.   (Va.)  655,  Co.,  51  W.  Va.  474,  41  S.  E.  917.     See  also 

65  Am.   Dec.   254;   Memphis,  etc.,  R.   Co.  x,.  Quesenberry  v.  People's  Bldg.,  etc,  Assoc,  44 

Alabama,    107   U.   S.   581,   2   S.   Ct.   432,   27  W.  Va.  512,  30  S.  E.  73,  foreign  building  as- 

L.  ed.  518.  sociation  suable  in  the  county  where  it  may 

5.  Louisville,  etc.,  R.  Co.  v.  Louisville  Trust  be  found  or  where  it  may  have  estate  or  debts 
Co.,  174  U.  S.  552,  19  S.  Ct.  817,  43  L.  ed.  due  to  it. 

1081  [affirming  in  part  and  reversing  in  part  10.  Houston,  etc.,  R.  Co.  v.  Cranberry,  16 

75    Fed.    433,    22    C.    C.    A.    378     {reversing  Tex.  Civ.  App.  391,  40  S.  W.  1062. 

69  Fed.  431)].     See  also  Baltimore,  etc.,  R.  11.  Clegg  v.  Chicago  Newspaper  Union,  8 

Co.  t:  Harris,  12  Wall.   (U.  S.)   65,  20  L.  ed.  N.  Y.  Civ.  Proc  401;  Brady  v.  National  Sup- 

354    (railroad  incorporated  in  Maryland  ex-  ply  Co.,  64  Ohio  St.  267,  60  N.  E.  218. 

tended  by  an  act  of  congress  into  the  District  12.  Machen  v.  Western  Union  Tel.  Co.,  63 

of  Columbia,  suable  in  that  district  for  an  S.  C.  363,  41  S.  E.  448. 

injury  done  to  a  passenger  on  its  cars  in  Vir-  13.  Brady  v.  National  Supply  Co.,  64  Ohio 

ginia).     Compare  Goshorn  v.  Ohio  County,  1  St.  267,  60  N.  E.  218. 

W.  Va.  308 ;  Baltimore,  etc.,  R.  Co.  v.  Mar-  14.  De  Maio  v.  Standard  Oil  Co.,  68  N.  Y. 

shall  County,  3  W.  Va.  319.  App.  Div.  167,  74  N.  Y.  Suppl.  165. 
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of  pleading  in  actions  against  foreign  corporations  are  referred  to  in  the  note 
below. '^ 

16.  Actions  For  Dissolution  and  Winding  Up  of  Foreign  Corporations.  These 
mnst  in  general  be  prosecuted  in  the  state  of  the  incorporation,  and  under  the 
laws  of  such  state ;  and  creditors  and  shareholders  of  such  a  corporation,  without 
regard  to  their  residence,  impliedly  agree  that  such  shall  be  the  jurisdiction.'* 
The  local  creditors,  after  obtaining  satisfaction  out  of  any  fund  deposited  by  the 
foreign  corporation  within  the  state  for  their  security,  can  only  participate  in  the 
general  distribution  of  the  assets  of  the  corporation,  to  the  extent  of  the  unpaid 
balances  of  their  claims."  And  they  are  only  entitled  to  participate  in  the  gen- 
eral distribution  of  the  corporate  assets  to  the  extent  of  equalizing  their  dividends 
with  those  of  domestic  creditors,  and  are  not  entitled  to  share  in  such  distribution 
if  the  dividend  received  from  the  foreign  state  exceeds  the  dividend  paid  on  the 
general  distribution.'^ 


15.  Complaint,  declaration,  petition,  or  bill. 
—  The  complaint  in  an  action  against  a  for- 
eign corporation  must  allege  the  facts  neces- 
sary to  show  jurisdiction,  as,  under  the  New 
York  statute  (see  supra,  V,  B,  8,  c,  (l)), 
that  plaintiff  is  a  resident,  or,  if  a  non- 
resident, that  the  cause  of  action  arose 
within  the  state,  etc.  Coolidge  v.  American 
Realty  Co.,  91  N.  Y.  App.  Div.  14,  86  N.  Y. 
Suppl.  318;  Snow  v.  Snow-Church  Surety  Co., 
80  N.  Y.  App.  Div.  40,  80  N.  Y.  Suppl.  512; 
Rosenblatt  v.  Jersey  Novelty  Co.,  45  Misc. 
(N.  Y.)  59,  90  N.  Y.  Suppl.  816.  And  see 
supra,  V,  B,  6,  d,  (I),  (r),  text  and  note  23. 
But  see  Herbert  v.  Montana  Diamond  Co.,  81 
N.  Y.  App.  Div.  212,  80  N.  Y.  Suppl.  717 
(sustaining,  as  against  a  demurrer,  a  com- 
plaint by  the  assignee  of  a  claim  against  a 
foreign  corporation  arising  out  of  the  state, 
although  it  did  not  show  that  he  was  a  resi- 
dent) ;  MacGinnis  v.  Amalgamated  Copper 
Co.,  45  Misc.  (N.  Y.)  106,  91  N.  Y.  Suppl. 
591.  As  to  the  sufficiency  of  the  allegations 
as  to  defendant  corporations  having  an  office 
or  agent  in  the  state  or  county  see  Bradstreet 
Co.  V.  Gill,  72  Tex.  115,  9  S.  W.  753,  13  Am. 
St.  Rep.  768,  2  L.  R.  A.  405.  In  an  action 
against  a  foreign  corporation  on  a  contract 
made  by  it  while  doing  business  in  the  state, 
it  is  not  necessary  that  the  complaint  shall 
allege  compliance  on  the  part  of  defendant 
with  the  local  statutes,  so  as  to  be  entitled 
to  do  business  in  the  state,  particularly' 
where  the  corporation  cannot  set  up  its  non- 
compliance as  a  defense.  Germania  F.  Ins. 
Co.  V.  Curran,  8  Kan.  9;  Clay  P.  &  M.  Ins. 
Co.  V.  Huron  Salt,  etc.,  Mfg.  Co.,  31  Mich. 
346.  See  supra,  IV,  C.  A  petition  in  an  ac- 
tion against  a  foreign  corporation,  averring 
that  defendant  is  a  corporation  doing  busi- 
ness in  the  state,  and  has  a  local  agent  repre- 
senting it  in  the  county  where  the  suit  is 
filed,  is  sufficient  to  confer  jurisdiction  over 
it,  although  it  is  not  alleged  that  such  cor- 
poration has  obtained  a  permit  to  do  busi- 
ness in  the  state.  Home  Forum  Ben.  Order 
r.  Jones,  20  Tex.  Civ.  App.  68,  48  S.  W.  219. 
In  an  action  on  a  policy  of  insurance  issued 
by  a  foreign  company,  it  is  not  necessary  to 
state  in  the  declaration  how  it  was  incorpo- 
rated, or  that  it  had  power  to  enter  into  the 
contract,  or  to  sue  and  be  sued.     Gerow  v. 


Providence  Washington  Ins.  Co.,  26  N.  Brunsw. 
142.  The  complaint  need  not  show  that  de- 
fendant corporation  has  filed  a  stipulation, 
as  required  by  statute  authorizing  process 
against  it  to  be  served  on  a  particular  officer 
or  agent,  as  its  compliance  with  the  law  will 
be  presumed.  Old  Wayne  Mut.  Life  Assoc,  v. 
Flynn,  (Ind.  App.  1903)  66  N.  E.  57. 

Plea  or  answer. —  Where  a  personal  judg- 
ment or  decree  is  sought  against  a  foreign 
corporation  it  is  entitled  to  present  the  ques- 
tion of  jurisdiction  by  plea.  Groel  v.  United 
Electric  Co.,  (N.  J.  Ch.  1904)  59  Atl.  640. 
As  to  the  sufficiency  of  a  plea  to  the  juris- 
diction see  Groel  v.  United  Electric  Co.,  su- 
pra. An  allegation  in  a  special  plea  to  the 
jurisdiction,  or  to  the  venue,  that  defendant 
corporation  had  a  local  agent  in  another 
county  than  the  one  in  which  it  is  sued 
sufficiently  shows  that  it  is  doing  business 
within  the  state,  within  the  meaning  of  a 
statute  relating  to  jurisdiction  of  actions 
against  foreign  corporations.  St.  Louis,  etc., 
R.  Co.  V.  Whitley,  77  Tex.  126,  13  S.  W.  853. 
Voluntary  appearance  and  plea  to  the  merits 
waives  objection  to  jurisdiction.  St.  Louis, 
etc.,  R.  Co.  f.  Whitley,  77  Tex.  126,  13  S.  W. 
853.  See,  generally,  Pleading.  As  to  plead- 
ing the  defense  of  ultra  vires  and  the  foreign 
statute  under  which  defendant  was  incorpo- 
rated see  Mason  v.  Standard  Distilling,  etc., 
Co.,  85  N.  Y.  App.  Div.  520,  83  N.  Y.  Suppl. 
343.  As  to  sufficiency  of  the  answer  of  a 
defendant  foreign  corporation,  verified  by  its 
attxjrney  and  denying  any  knowledge  or  in- 
formation sufficient  to  form'  a  belief,  etc.,  see 
American  Audit  Co.  v.  Industrial  Federation 
of  America,  84  N.  Y.  App.  Div.  304,  82  N.  Y. 
Suppl.  642. 

Plea  in  abatement  see  Scott  v.  Stockhold. 
ers'  Oil  Co.,  129  Fed.  615. 

16.  Bank  Com'rs  v.  Granite  State  Provi- 
dent Assbc,  70  N.  H.  557,  49  Atl.  124.  See 
supra,  I,  H,  2,  text  and  note  56;  and  CoRPO- 
EATIONS,  10  Cyc.  1304  et  seq. 

17.  Bank  Comers  r.  Granite  State  Provi- 
dent Assoc,  70  N.  H.  557,  49  Atl.  124! 

18.  Bank  Com'rs  v.  Granite  State  Provi- 
dent Assoc,  70  N.  H.  557,  49  Atl.  124.  That 
the  courts  of  one  state  may  render  judgment 
upon  a  judgment  note  executed  within  an- 
other state  by  a  foreign  corporation,  and  dis- 
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17.  Effect  of  Dissolution  of  Foreign  Corporation  on  Actions  Against  It,  In 
the  absence  of  a  statute  au  action  cannot  be  commenced  or  continued  against  a 
foreign  corporation  after  it  lias  been  dissolved  by  expiration  of  its  charter,  judg- 
ment of  a  competent  court  of  its  domicile,  or  otherwise;"  but  this  rule  has  been 
changed  in  some  states  by  statute.^  In  some  cases  it  has  been  held  that  a  statute 
of  the  state  of  the  forum  continuing  the  existence  of  dissolved  corporations  for  a 
prescribed  period  from  the  date  of  their  dissolution,  for  the  purpose  of  prosecuting 
or  defending  suits,  etc.,  has  no  application  to  foreign  corporations.^'  And  it  has 
been  held  that  a  statute  of  the  state  of  the  domicile  of  a  corporation,  making  its 
directors  and  managers  trustees  for  the  purpose  of  winding  up  its  affairs,  is  not 
operative  outside  such  state  for  the  puipose  of  continuing  actions  against  it; 
since  the  mode  of  continuing  actions  against  foreign  corporations  is  a  matter  of 
practice  governed  by  the  law  of  the  forum.^ 


FOREIGN  COURT.     See  Cotjets.i 
FOREIGN  DIVORCE.     See  Divoece.^ 


'  tribute  corporate  property  within  their  juris- 
diction levied  on  therein,  in  accordance  with 
the  lex  fori  see  Youngstown  First  Nat.  Bank 
V.  McKinney,  16  Ohio  Cir.  Ct.  80,  9  Ohio  Cir. 
Dec.  1. 

19.  Alabama. —  Fitts  v.  National  Life  As- 
soc, 130  Ala.  413,  30  So.  374. 

Massachusetts. —  Olds  v.  City  Trust,  etc., 
Co.,  185  Mass.  500,  70  N.  E.  1022,  102  Am. 
St.  Eep.  356;  Remington  v.  Samana  Bay  Co., 
140  Mass.  494,  5  N.  E.  292. 

Neto  York. — Sturges  v.  Vanderbilt,  73  N.  Y. 
384;  Matter  of  Stewart,  39  Misc.  275,  79 
3Sr.  Y.  Suppl.  525,  40  Misc.  32,  81  N.  Y. 
Suppl.  209. 

Pennsylvania. —  Farmers',  etc..  Bank  v. 
Little,  8  Watts  &  S.  207,  42  Am.  Dec.  393. 

United  States. —  Mumma  v.  Potomac  Co.,  8 
Pet.  284,  8  L.  ed.  281;  Marion  Phosphate  Co. 
V.  Perry,  74  Fed.  425,  20  C.  C.  A.  490,  33 
L.  R.  A.  252. 

See  also  CoBPOKATioirs,  10  Cyc.  1316  et  seq. 

After  the  dissolution  of  a  foreign  corpora- 
tion an  action  pending  against  it  cannot  be 
'Continued  against  its  directors.  Wamsley  r. 
H.  L.  Horton  Co.,  17  Misc.  (N.  Y.)  327,  39 
N.  Y.  Suppl.  963.  And  where,  pending  an 
action  against  a  foreign  corporation,  it  ceases 
to  exist  by  reason  of  a  judgment  of  a  com- 
petent court  in  the  state  of  its  domicile, 
plaintiflf  in  such  action  cannot  take  supple- 
mentary proceedings  on  a  judgment  subse- 
■quently  recovered  against  it  in  the  state,  and 
(examine  a  third  party  as  to  property  of  the 
corporation  alleged  to  be  in  his  hands.  Mat- 
ter of  Stewart,  39  Misc.  (N.  Y.)  275,  79 
ISr.  Y.  Suppl.  525,  40  Misc.  (N.  Y.)  32,  81 
nST.  Y.  Suppl.  209.  It  has  been  held,  however, 
that  a  judgment  rendered  in  a  foreign  state, 
dissolving  a  corporation  domiciled  there,  does 
not  ipso  facto  operate  to  oust  the  jurisdic- 
tion of  another  state  over  a  pending  action 
against  the  corporation;  but  until  the  fact 
•of  the  judgment  of  dissolution  is  brought  to 
i:he  attention  of  the  court  wherein  such  ac- 
tion is  pending,  and  until  steps  are  taken  to 
•enforce  it  there,  the  status  of  the  corporation 
is  not  changed  there,  nor  are  the  remedies  of 
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creditors  in  that  state  against  the  corpora- 
tion taken  away.  Hammond  v.  National  Life 
Assoc,  58  N.  Y.  App.  Div.  453,  69  N.  Y. 
Suppl.  585  {affirming  31  Misc.  182,  65  N.  Y. 
Suppl.  407]. 

20.  Life  Association  of  America  v.  Fassett, 
102  111.  315;  Sturges  v.  Vanderbilt,  73  N.  Y. 
384 ;  McCullough  v.  Norwood,  36  N.  Y.  Super. 
Ct.  180 ;  Stetson  v.  New  Orleans  City  Bank,  2 
Ohio  St.  167,  12  Ohio  St.  577;  Illinois  State 
Bank  v.  Corwith,  6  Wis.  551. 

21.  Fitts  V.  National  Life  Assoc,  130  Ala. 
413,  30  So.  374;  Olds  v.  City  Trust,  etc.,  Co., 
185  Mass.  500,  70  N.  E.  1022;  Wamsley  v. 
H.  L.  Horton  Co.,  17  Misc.  (N.  Y.)  327,  39 
N.  Y.  Suppl.  963;  Marion  Phosphate  Co.  v. 
Perry,  74  Fed.  425,  20  C.  C.  A.  490,  33 
L.  R.  A.  252,  construing  the  Florida  statute. 
But  compare  Life  Association  of  America  v. 
Fassett,  102  111.  315;  Stetson  v.  New  Orleans 
City  Bank,  2  Ohio  St.  167,  12  Ohio  St.  577. 
In  a  late  New  York  case  it  was  held  that 
while  a  statute  of  another  state,  continuing 
dissolved  insurance  and  other  corporations 
for  a  certain  period  for  the  purpose  of  prose- 
cuting suits  by  or  against  them,  may  render 
valid  and  effective  a  judgment  obtained  in 
such  state  against  a  corporation  of  New 
York  after  its  dissolution  there,  so  far  as  its 
property  within  such  other  state  where  it 
had  been  doing  business  is  concerned,  the 
courts  of  New  York  are  not  required  by 
comity  to  give,  and  will  not  give  to  such  for- 
eign judgment  the  effect  of  reaching  the  cor- 
porate assets  held  by  a  receiver  in  New 
York  as  a  fund  for  distribution,  after  the 
dissolution  of  the  corporation  there,  when  the 
receiver  has  not  been  made  a  party  to  the 
foreign  suit  so  as  to  be  bound  by  the  judg- 
ment therein.  Nelson  v.  Adriatic  F.  Ins.  Co., 
148  N.  Y.  34,  42  N.  E.  515. 

22.  Sturges  v.  Vanderbilt,  73  N.  Y.  384; 
Wamsley  v.  H.  L.  Horton  Co.,  17  Misc. 
(N.  Y.)  327,  39  N.  Y.  Suppl.  963. 

1.  See  also  2  Cyc.  276. 

"British  court  in  a  foreign  country"  see 
53  &  54  Vict.  c.  37,  §  16. 

2.  See  14  Cyc.  936,  814. 
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Foreign  document.     See  Evidence.' 

FOREIGN  DOMICILE.     See  Domicile. 

Foreign  dominion,  a  country  which  at  some  time  formed  a  part  of  the 
dominions  of  a  foreign  state  or  potentate,  but  wliicli  by  conquest  or  cession  has 
become  a  part  of  the  dominions  of  the  crown  of  England.* 

Foreigner,  in  general  sense,  a  term  applied  to  a  person  or  thing  belong- 
ing to  another  nation  or  country.'  (See,  generally.  Aliens  ;  Ambassadors  and 
Co»TSUL8;  Citizens.) 

Foreign  exchange.     See  Oommbecial  Paper.' 

Foreign  executor.     See  Executors  and  Administrators.'' 

Foreign  factor.     See  Factors  and  Brokers. 

Foreign  forum.     See  Corporations.^ 

Foreign  goods.     Goods  imported  from  a  foreign  country.' 

Foreign  government.     See  Foreign  State. 

Foreign  guardianship.     See  Guardian  and  Ward. 

Foreign  insurance.     See  Insurance,  and  the  Insurance  Titles.^" 

Foreign  judgment.     See  Judgments." 

Foreign  jurisdiction.     Any  jurisdiction  foreign  to  that  of  the  forum.'* 

Foreign  jury.     See  Juries. 

Foreign  kingdom,  a  kingdom  which  is  under  the  dominion  of  a  foreign 
prince.'^     (See  Foreign  State.) 

Foreign  law.  The  law  of  a  foreign  country,  or  of  a  sister  state."  (See, 
generally,  Evidence  ;  Statutes.) 

Foreign  lottery.'^     See  Gaming. 

foreign  mail.     See  Post-Office.'« 

Foreign  market,  a  term  applied  to  a  market  located  in  a  foreign 
country." 

FOREIGN  minister.     See  Ambassadors  and  Consuls. 

Foreign  missions,  a  term  used  in  contradistinction  to  home  missions,  and 
applicable  to  all  missions  located  or  conducted  in  a  country  which  is  foreign  to 
that  where  the  home  organization  is  established.'^     (See  Religious  Societies.) 

FOREIGN  MONEY.     See  Foreign  Bills. 

Foreign  navigation,  a  term  applicable  to  ships  when  passing  to  or  from 
a  foreign  country.'' 

Foreign  note.     See  Commercial  Paper.^ 


3.  See  17  Cyc.  360. 

4.  Ex  p.  Brown,  5  B.  &  S.  280,  290,  10  Jur. 
N.  S.  945,  10  L.  T.  Kep.  N.  S.  458,  12  Wkly. 
Eep.  821,  117  E.  C.  L.  280. 

5.  Cherokee  Nation  v.  Gerogia,  5  Pet. 
(U.  S.)  1,  56  L.  ed.  25.  See  also  4  Cye.  406; 
2  Cyc.  5. 

6.  See  7  Cyc.  527. 

7.  See  also  8  Cyc.  72  note  29,  81  note  99; 
7  Cyc.  786  note  91.' 

8.  See  10  Cyc.  671. 

9.  Hart  v.  Willetts,  62  Pa.  St..  15,  16,  the 
common  meaning  of  the  term  in  its  applica- 
tion to  goods. 

"Foreign  as  distinguished  from  home  mer- 
chandise "  see  Mansion  House  Assoc,  v.  Lon- 
don, etc.,  R.  Co.,  [1895]  1  Q.  B.  927,  934, 
72  L.  T.  Rep.  N.  S.  507,  64  L.  J.  Ch.  529,  9 
E.  &  Can.  Tr.  Cas.  20. 

10.  See  also  8  Cyc.  1113  note  61. 

11.  See  also  10  Cyc.  676;  9  Cyc.  121  note 

61. 

13.  Black  L.  Diet.  See  also  10  Cyc.  1329, 
9  Cyc.  118  note  46. 

13.  King  V.  Parks,  19  Johns.  (N.  Y.)  375,  376. 

14.  Black  L.  Diet.    See  also  17  Cyc.  492; 


10  Cyc.  671,  1330;  9  Cyc.  406;  8  Cyc.  182; 
7  Cyc.  632. 

15.  "  Foreign  lottery  see  Macnee  v.  Persian 
Invest  Corp.,  44  Ch.  D.  306,  312,  59  L.  J.  Ch. 
695,  62  L.  T.  Rep.  N.  S.  894,  38  Wkly.  Eep. 
596. 

16.  See  also  7  Cyc.  1088". 

17.  Shuster  v.  Ash,  11  Serg.  &  E.  (Pa.)  90, 
91. 

Foreign  distinguished  from  home  market 
see  Shoemaker  v.  Lansing,  17  Wend.  (N.  Y.) 
327    328 

18.  Bruere  v.  Cook,  63  N.  J,  Eq.  624,  52 
Atl.  1001.  See  also  American  Bible  Soc.  v. 
Wetmore,  17  Conn.  181,  186  ("The  Foreign 
Mission  Society  ") ;  Howard  v.  American  Peace 
Soc,  49  Me.  288,  299  ("Congregational  For- 
eign Missionary  Society  " )  ;  Button  v.  Ameri- 
can Tract  Soc,  23  Vt.  336,  348  ("  The  Ameri- 
can Home  Mission  Tract  Society  for  our  west- 
ern missions  " ) . 

19.  N.  D.  Rev.  Codes  (1899),  §  3470;  Okla. 
Rev.  St.  (1903)  §  4166;  S.  D.  Civ.  Code 
(1903),  §  387,  where  the  term  is  defined  in 

connection  with  "  domestic  navigation." 

20.  See  8  Cyc.  140,  148  note  49, 
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FOREIGN  PATENT.     See  Patents. 

Foreign  pauper.^'    See  Paupees. 

Foreign  place.  A  port  or  place  exclusively  within  the  sovereignty  of  a 
foreign  nation.^ 

Foreign  plea.  A  plea  showing  some  other  court  in  which  the  matter 
should  be  tried.^    (See,  generally,  Pleading.) 

Foreign  port,  a  port  within  the  dominions  of  a  foreign  sovereign,  and 
without  the  dominions  of  the  United  States ;  ^  a  port  or  place  without  the  United 
States ;  ^  some  spot  within  the  territory  of  a  foreign  nation.^^  The  term'  is  also 
used  to  include  all  maritime  ports  other  than  tliose  of  the  state  where  the  vessel 
belongs.^ 

FOREIGN  post-office.^^     ggg  Post-Office-. 

FOREIGN  RECEIVERSHIP.     See  Keceivees. 

Foreign  society.     See  Foeeign  Coepoeations. 

Foreign  sovereign.     See  Abatement  and  Eevival." 

Foreign  state,  a  foreign  country  or  nation ;  ^  for  all  legal  purposes  the 
term  embraces  a  neighboring  state.^' 

FOREIGN  statute.     See  Foeeign  Law. 

Foreign  SUBJECT.^^     See  Aliens. 

Foreign  ticket,  a  ticket  purchased  beyond  the  limits  of  the  state,  and 
from  the  agents  of  some  connecting  railway  in  another  state.''  (See,  generally, 
Caeeiees.) 

Foreign  trade.**  The  exportation  and  importation  of  goods  or  the  exchange 
of  the  commodities  of  different  countries.'^     (See  Domestic  Teade.) 


21.  "Foreign  paupers"  see  Opinion  of  Jus- 
tices, 1  Mete.  (Mass.)  572,  578. 

23.  The  Eliza,  8  Fed.  Cas.  No.  4,346,  2 
Gall.  4,  7. 

23.  English  L.  Diet.  See  also  Mazyek  v. 
Coil,  3  Rich.  (S.  C.)  235,  237. 

24.  U.  S.  V.  Hayward,  26  Fed.  Cas.  No. 
15,336,  2  Gall.  485,  501.  See  also  Chatham 
Overseers  of  Poor  v.  Overseers  of  Poor,  19 
Johns.  (N.  Y.)  56,  57  [quoted  in  'SSng'v. 
Parks,  19  Johns.  (N.  Y.)  375,  376]. 

"Any  foreign  port"  see  The  John  Martin, 
13  Fed.  Cas.  No.  7,357,  2  Abb.  172,  179. 

"  For  any  foreign  port  or  place "  see  The 
Adventure,  1  Fed.  Cas.  No.  93,  1  Brock.  235, 
239 ;  The  Eliza,  8  Fed.  Cas.  No.  4,346,  2  Gall. 
4,7. 

25.  King  V.  Parks,  19  Johns.  (N.  ^.)  375, 
377. 

26.  The  Adventure,  1  Fed.  Cas.  No.  93,  1 
Brock.  235,  239,  240. 

27.  Cole  V.  White,  26  Wend.  (N.  Y.)  511, 
517;  State  Tonnage  Tax  Cases,  12  Wall. 
(U.  S.)  204,  212,  20  L.  ed.  370;  Hazlehurst 
V.  The  Lulu,  10  Wall.  (U.  S.)  192,  200,  19 
L.  ed.  906;  The  Albany,  1  Fed.  Cas.  No.  131, 
4  Dill.  439,  444  [citing  Burke  v.  The  M.  P. 
Rich,  4  Fed.  Cas.  No.  2,161,  1  CliflF.  308]. 

"By  the  civil  law,  and  the  laws  of  France, 
all  ports  where  the  owner  does  not  reside  are 
treated  as  foreign."  The  William  and  Em- 
meline,  29  Fed.  Cas.  No.  17,687,  Blatehf.  &  H. 
66,  72  [citing  2  Emergen  424,  436,  437;  2 
Valin  10,  11]. 

28.  "Foreign  postage"  see  11  Viet.  e.  36. 

29.  See  2  Cyc.  113;  1  Cyc.  119  note  72. 

30.  Black  L.  Diet. 

Foreign  country  or  state  see  17  Cyc.  247 ; 
9  Cyc.  515;  8  Cyc.  45  note  56;  7  Cyc.  415, 
413  note  6,  133;  1  Cyc.  83. 


"Foreign  nations"  see  Brackett  v.  Norton,, 
4  Conn.  517,  521,  10  Am.  Dec.  179;  Allen  v. 
Watson,  2  Hill  (S.  C.)  319,  320;  Owings  v. 
Hull,  9  Pet.  (U.  S.)  607,  625,  9  L.  ed.  246. 

"  Foreign  possession  "  see  San  Paulo  R.  Co. 
v.  Carter,  [1896]  A.  C.  31,  43,  60  J.  P.  84, 
452,  65  L.  J.  Q.  B.  161,  73  L.  T.  Rep.  N.  S. 
538,  44  Wkly.  Rep.  336;  London  Bank  v. 
Apthorpe,  [1891]  2  Q.  B.  378,  382,  56  J.  P. 
86,  60  L.  J.  Q.  B.  653,  65  L.  T.  Rep.  N.  S. 
601,  39  Wkly.  Rep.  564. 

33 .  Gillespie  v.  Hannahan,  4  McCord  (S.  C.> 
503,  507.  See  also  Cherokee  Nation  v.  Geor- 
gia, 5  Pet.  (U.  S.)  1,  17,  8  L.  ed.  25;  36  &  37 
Vict.  c.  88,  §  2;  36  &  37  Vict.  c.  59,  §  2;  33 
&  34  Viet.  c.  90,  §  30;  13  &  14  Vict.  c.  88, 
§  1. 

"We  do  not  regard  the  Government  of  the 
United  States  a  foreign  Government  It  is 
true,  it  is  a,  Government  independent  of  the 
State  Government,  moving  in  a  different 
sphere  from  that  of  the  State  Government, 
and  with  a  different  class  of  powers,  distinct 
but  not  antagonistical,  and  operating  upon 
and  within  the  circle  of,  its  powers,  supreme 
over  the  same  constituents."  Gilmer  v.  Lime 
Point,  18  Cal.  229,  255.  See  also  Cadett  v. 
Earle,  46  L.  J.  Ch.  798,  799. 

Foreign  county  see  11  Cyc.  611. 

32.  "  Foreign  subject "  see  Karrahoo  v. 
Adams,  14  Fed.  Cas.  No.  7,614,  1  Dill.  344, 
347. 

33.  Humphries  v.  Illinois  Cent.  R.  Co.,  70 
Miss.  453,  456,  12  So.  155. 

34.  Distinguished  from  "  coastwise  "  trade 
in  U.  S.  V.  Patten,  27  Fed.  Cas.  No.  16,007, 
Holmes  421,  424. 

35.  In  re  Roofing,  etc..  Contractors'  Assoc., 
9  Pa.  Dist.  569,  570.  See  also  Russell  v. 
U.  S.,  21  Fed.  Cas.  No.   12,164,   15  Blatehf. 
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FOREIGN  VESSEL.  A  vessel  owned  by  residents  in,  or  sailing  under  the  flag 
of,  a  foreign  nation.^*  (Foreign  Vessel :  Admiralty  Jurisdiction  Over,  see  Admi- 
BALTY.^'     Regulation  of,  see  Shipping.) 

Foreign  voyage,  a  voyage  to  some  port  or  place  within  the  territory  of  a 
foreign  nation ;  ^  a  voyage  intended  to  some  place  within  the  limits  or  jurisdic- 
tion of  a  foreign  country,  or  at  least  without  the  territorial  jurisdiction  of  the 
United  States.^' 

Foreign  will.     See  "Wills.** 

FOREIGN  WITNESS.     See  Witnesses." 

Foreman.     Sec  Master  and  Servant. 

Foreman  of  jury.     See  Grand  Juries  ;  Juries. 

Foresaid,  a  term  used  in  Scotcli  law  as  "  aforesaid  "  is  in  Englieh,  and 
sometimes,  in  a  plural  form,  "  foresaids."  *^     (See  Aforesaid.) 

Foreseen,     a  term  less  broad  than  "contemplated."^^ 

Foreshore.  That  part  of  the  land  adjacent  to  the  sea  which  is  alternately 
covered  and  left  dry  by  the  ordinary  flow  of  the  tides."  (See,  generally.  Boun- 
daries ;  Navigable  Waters.     See  also  Flat.) 

FOREST.     See  Woods  and  Forests. 

Forestalling.     See  Monopolies. 

Forest  court,  a  court  held  for  the  enforcement  of  the  forest  laws."  (See 
Court  of  Attachments  ;  Court  of  Regards  ;  Court  of  Sweinmote  ;  and,  gen- 
erally. Courts.) 

Forever.*^  Ever ;  ^^  through  eternity ;  through  endless  ages ;  eternally .** 
The  term  is  sometimes  used  as  the  equivalent  of  permanently.^'  (See  Always  ; 
Ever.) 


26,  28;   U.   S.  v.  Patten,  27  Fed.   Cas.  No. 
16,007,  Holmes  421,  423. 

36.  Black  L.  Diet. 

"  Foreign  ship  "  see  41  &  42  Vict.  c.  73,  §  7. 
"Vessel  of  a  foreign  state"  see  36  &  37 
Viet.  c.  88,  §  2. 

37.  See  7  Cyc.  323;  1  Cyc.  818. 

38.  Taber  v.  U.  S.,  23  Fed.  Cas.  No.  13,722, 
1  Story  7,  8,  where  it  is  said :  "  '  Foreign 
voyage '  is  used  [in  the  statute  under  con- 
sideration] in  contradistinction  to  fishing  voy- 
age, and  whaling  voyage,  expressing  the  clear 
sense  of  the  legislature,  that  a  fishing  voyage 
or  a  whaling  voyage  is  not  '  a  foreign .  voy- 
age.' " 

39.  The  Lark,  14  Fed.  Cas.  No.  8,090,  1 
Gall.  55,  57.  See  also  The  Ocean  Spray,  18 
Fed.  Cas.  No.  10,412,  4  Sawy.  105,  109;  The 
Three  Brothers,  23  Fed.  Cas.  No.  14,009,  1 
Gall.  142,  143. 

40.  See  also  18  Cyc.   1226. 

41.  See  also  9  Cyc.  142  note  77. 

42.  Cyclopedic  L.  Diet,  [ciiiragr  1  Pitcairn 
Cr.  Tr.  pt.  1,  p.  107]. 

"  These  '  foresaid '  boundaries "  see  Lord 
Advocate  r.  Wemyss,  [1900]  A.  C.  48,  70. 

43.  See  8  Cyc.  1145  note  68. 

44.  Black  L.  Diet. 

45.  Bouvier  L.  Diet.  See  also  Reg.  r.  Con- 
yers,  8  Q.  B.  981,  999,  10  Jur.  899,  15  L.  J. 
Q.  B.  300,  55  E.  C.  L.  981. 

46.  Distinguished  from  "  always "  see  2 
Cyc.  258. 

Distinguished  from  "  heirs  and  assigns  "  in 
Dennis  r.  Wilson,  107  Mass.  591,  593  [citing 
Sedgwick  v.  Laflin,  10  Allen  (Mass.)  430; 
Bufi'um  V.  Hutchinson,  1  Allen  (Mass.)  58; 
Curtis  f.  Gardner,  13  Mete.  (Mass.)  547;  4 
Blackstone  Comm.  107;  2  Preston  Estates]. 


"  It  is  the  natural  adjunct  of  a  fee  simple, 
and  inconsistent  with  an  estate  tail;  which, 
in  the  nature  of  it,  is  not  supposed  to  last 
for  ever,  but  to  be  revertible  to  him  from 
whom  it  came."  Hall  v.  Vandegrift,  3  Binn. 
(Pa.)   374,  390. 

47.  See  16  Cyc.  818. 

48.  Webster  Int.  Diet. 

49.  Sawyer  v.  Arnold,  1  La.  Ann.  315, 
316. 

In  connection  with  other  words  the  word 
"  forever  "  has  often  received  judicial  inter- 
pretation; as  for  example  as  used  in  the  fol- 
lowing phrases :  "Absolutely  and  forever  " 
(see  Fenton  v.  Fenton,  35  Misc.  (N.  Y.)  479, 
485,  71  N.  Y.  Suppl.  1083)  ;  "forever  after" 
(see  Farley  v.  Craig,  11  N.  J.  L.  262,  264)  ; 
"  forever  hereafter  restricted  "  (see  Landeiri). 
Hamilton,  175  Pa.  St.  327,  333,  34  Atl.  663, 
34  L.  R.  A.  227 )  ;  "  from  date  hereof  for- 
ever"  (see  Williams  v.  Woodard,  2  Wend. 
(N.  Y.)  487,  492);  "his  heirs  and  assigns 
forever "  ( see  Ewan  v.  Cox,  9  N.  J.  L.  10, 
12;  Toman  v.  Dunlop,  18  Pa.  St.  72,  76; 
Mifflin  V.  Neal,  6  Serg.  &  R.  (Pa.)  460,  461)  ; 
"his  heirs  lawfully  begotten  forever "  (see 
Ewan  V.  Cox,  9  N.  J.  L.  10,  15)  ;  "remain 
forever  afterward  the  county  seat  "  ( see  Casey 
V.  Earned,  "5  Iowa  1,7);  "  the  lower  tenement 
in  above  said  house  forever  "  (see  McNally  i-. 
McNally,  23  R.  I.  180,  49  Atl.  699);  "to  the 
right  heirs  of  Walter  Read  and  Mary  his 
wife  for  ever  "  (see  Wright  r.  Vernon,  2  Drew. 
439,  458)  ;  "trees  and  timber  standing  and 
growing  on  the  close  forever  "  ( see  Clap  i\ 
Draper,  4  Mass.  266,  267,  3  Am.  Dec.  215)  ; 
"  upon  trust  for  the  right  heirs  .  .  .  for  ever  " 
(see  Vernon  r.  Wright,  7  H.  L.  Cas.  35,  45, 
11  Eng.  Reprint  15). 
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FORFEIT 


Forfeit.^  As  a  noun,  that  which  is  forfeited  or  lost  by  neglect  of  duty ; " 
something  lost  by  the  commission  of  a  crime ;  something  paid  for  the  expiation 
of  the  crime ;  ^^  or  in  other  words,  a  fine,^  a  mulct ;  ^  a  penalty ;  °^  a  forfeiture  ;  ^ 
that  which  is  or  may  be  taken  from  one  in  requital  of  a  misdeed  committed  —  that 
which  is  lost,  or  the  right  to  which  is  alienated  by  a  crime,  offence,  neglect  of 
duty,  or  breach  of  contract ;  ^'  not  merely  that  which  is  actually  taken  from  a 
man  by  reason  of  some  breach  of  condition,  but  also  that  which  becomes  liable  to 
be  so  taken.^^  As  an  adjective,  in  its  usual  and  common  meaning,  lost,  by  omis- 
sion or  negligence  or  misconduct ;  ^'  liable  to  penal  seizure  ;  alienated  by  a  crime, 
lost  either  as  to  right  or  possession  by  breach  of  conditions.*"  As  a  verb,  to  lose, 
and  this  is  also  its  legal  meaning ;  *'  to  lose  by  some  breach  of  condition,  to  lose 
by  some  offense  ;  *^  to  do  away  or  lose,  to  do  or  put  away  a  property  or  right,  to 
alienate  or  lose  (by  misdeed  or  transgression) ;  *'  and  the  terra  is  frequently  con- 
strued as  meaning  "  to  pay."  "    (See,  generally,  Foefeituees.) 


50.  Derivation. — "  From  the  French  '  ^ors' 
'  out  of,'  '  faire,'  '  to  do,  or  cause  to  be  out  of,' 
away  from,  and  consequently  '  transgredi,'  to 
transgress  or  do  amiss,  misdo,  and  also  '  rem 
suam  amittere,'  (sc.  ex  delicto)  to  do  away 
or  lose  his  property  (sc.  for  some  crime)." 
Commercial  Bank  v.  Cotton,  17  U.  C.  C.  P. 
447,  455  [quoting  Johnson  Diet.]. 

The  meaning  of  the  word,  has  to  he  deter- 
mined by  the  connection  in  which  it  is  used. 
— When  used  in  civil  proceedings  and  in  con- 
nection with  the  enforcement  of  civil  rights, 
it  contemplates  an  ordinary  civil  judgment, 
which  need  not  even  be  penal  in  its  charac- 
ter. But,  when  uSed  in  a  criminal  law  to  de- 
note a  punishment  for  a  statutory  crime,  the 
meaning  of  the  word  is  equivalent  to  fiiie. 
Ex  p.  Alexander,  39  Mo.  App.  108,  109  [cit- 
ing Com.  V.  Avery,  14  Bush  (Ky.)  625,  29 
Am.  Rep.  429;  State  v.  Mumford,  73  Mo. 
647,  39  Am.  Rep.  532 ;  Edwards  v.  Brown,  67 
Mo.  377;  Greene  County  v.  Wilhite,  29  Mo. 
App.  459;  State  v.  Sellner,  17  Mo.  App.  39]. 

51.  Webster  Diet,  [quoted  in  State  r.  Bal- 
timore, etc.,  R.  Co.,  12  Gill  &  J.  (Md.)  399, 
432,  38  Am.  Dec.  319]. 

52.  In  re  Levy,  30  Ch.  D.  119,  124,  54  L.  J. 
Ch.  968,  53  L.  T.  Rep.  N.  S.  200,  33  Wkly. 
Rep.  895  [quoting  Johnson  L.  Diet.,  and 
quoted  in  King  v.  Gardner,  25  Nova  Scotia 
48,  52]. 

53.  Com.  V.  Avery,  14  Bush  (Ky.)  625,  629, 
29  Am.  Rep.  429;  State  v.  Baltimore,  etc.,  R. 
Co.,  12  Gill  &  J.  (Md.)  399,  432,  38  Am. 
Dec.  319  [citing  Webster  Diet.] ;  Taylor  v. 
The  Marcella,  23  Fed.  Gas.  No.  13,797,  "1 
Woods  302,  304;  In  re  Lew,  30  Ch.  D.  119, 
124,  54  L.  J.  Ch.  968,  53  L.  T.  Rep.  N.  S.  200, 
33  Wkly.  Rep.  895. 

54.  State  v.  Baltimore,  etc.,  R.  Co.,  12  Gill 
&.J.  (Md.)  399,  432,  38  Am.  Dec.  319;  Taylor 
V.  The  Marcella,  23  Fed.  Cas.  No.  13,797,  1 
Woods  302,  304;  In  re  Levy,  30  Ch.  D.  119, 
124,  54  L.  J.  Ch.  968,  53  L.  T.  Rep.  N.  S. 
200,  33  Wkly.  Rep.  895. 

55.  Salter  v.  Ralph,  15  Abb.  Pr.  (N.  Y.) 
273,  276;  Taylor  v.  The  Marcella,  23  Fed. 
Cas.  No.  13,797,  1  Woods  302,  304  [citing 
Worcester  Diet.] ;  King  v.  Gardner,  25  Nova 
Scotia  48,  52  [quoting  Webster  Diet.] . 

"The  term  forfeit,  in  common  parlance, 
strongly  implies ,  penalty,  and  such  appears 
to  be  the  import  ascribed  to  it  by  lexicog- 
raphers of  the  highest  respectability,  in  giv- 


ing with  precision  and  accuracy,  the  mean- 
ing of  our  language."  State  v.  Baltimore, 
etc.,  R.  Co.,  12  Gill  &  J.  (Md.)  399,  432,  38 
Am.  Dec.  319. 

56.  Taylor  v.  The  Marcella,  23  Fed.  Cas. 
No.  13,797,  1  Woods  302,  304  [citing  Worces- 
ter Diet.]. 

57.  Webster  Diet,  [quoted  in  King  v.  Gard- 
ner, 25  Nova  Scotia  48,  52]. 

58.  In  re  Levy,  30  Ch.  D.  119,  125,  54  L.  J. 
Ch.  968,  53  L.  T.  Rep.  N.  S.  200,  33  Wkly. 
Rep.  895j  where  it  is  said  that  "  forfeited  " 
as  used  in  a  statute  "  is  contrasted  with  the 
words  '  vested  in  any  other  person.'  " 

59.  Nolander  v.  Burns,  48  Minn.  13,  17,  50 
N.  W.  1016,  where  the  word  is  considered  in 
connection  with  "  surrender "  as  used  in  a 
statute,  and  is  distinguished  from  "  forfeit- 
able." 

60.  In  re  Levy,  30  Ch.  D.  119,  124,  54  L.  J. 
Ch.  968,  53  L.  T.  Rep.  N.  S.  200,  33  Wkly. 
Rep.  895  [quoting  Johnson  Diet.]. 

61.  Eakin  v.  Scott,  70  Tex.  442,  445,  7 
S.  W.  777  [quoted  in  Wright  v.  Dobie,  3  Tex. 
Civ.  App.  194,  196,  22  S.  W.  66]. 

62.  Taylor  v.  The  Marcella,  23  Fed.  Cas. 
No.  13,797,  1  Woods  302  [citing  Worcester 
Diet.];  In  re  Levy,  30  Ch.  D.  119,  124,  54 
L.  J.  Ch.  968,  53  L.  T.  Rep.  N.  S.  200,  33 
Wkly.  Rep.  895  [quoting  Johnson  Diet.] 
(where  it  is  said:  "And  he  [Johnson]  gives 
certain  illustrations,  as  usual,  in  his  dic- 
tionary, and  this  is  one:  'A  father  cannot 
alien  the  power  he  has  over  his  child;  he  may 
perhaps  to  some  degree  forfeit  it,  but  cannot 
transfer  it. —  Locke.'  There  '  forfeit '  is  con- 
trasted with  '  alien  or  transfer.'  " 

63.  Commercial  Bank  v.  Cotton,  17  U.  C. 
C.  P.  447,  455  [quoting  Richardson  Diet.]. 

64.  Streeper  v.  Williams,  48  Pa.  St.  450, 
456. 

"  Forfeit "  as  a  verb  construed  in  connec- 
tion with  other  words  see  Day  v.  Frank,  127 
Mass.  497,  498;  Knapp  v.  Maltby,  13  Wend. 
(N.  Y.)  587,  588;  Jackson  v.  Baker,  2  Edw. 
(N.  Y.)  471,  473;  U.  S.  v.  Spring  Valley 
Distillery,  25  Fed.  Cas.  No.  14,963,  11  Blatchf. 
255,  267;  Fletcher  v.  Dyche,  2  T.  R.  32,  36, 
1  Rev.  Rep.  414  [cited  in  Tayloe  v.  Sandi- 
ford,  7  Wheat.   (U.  S.)   13,  18,  5  L.  ed.  384]. 

"  Forfeited  "  construed  in  connection  with 
other  words  see  Walter  v.  Smith,  5  B.  &  Aid. 
439,  442,  1  D.  &  R.  1,  7  E.  C.  L.  242;  In  re 
Darnley,  1  How.  St.  Tr.  915,  927. 


FORFEITURES 

_Bt  Ernst  H.  Wells* 

I.  Definition,  1356 
II.  Common-Law  and  statutory  in  rem  forfeitures,  1355 

A..  Distinguished  and  Compared,  1356 
B.   Owner'' s  Knowledge  or  Consent,  1357 

III.  Grounds  of  and  property  subject  to  forfeiture,  1357 

IV.  extent,  1357 

V.  Statutory  Provisions,  1358 

VI.  enforcement,  1359 

A.  Necessity  of  Judicial  Determination,  1359 

B.  Seizure,  1359 

1.  Right  of,  1359 

2.  By  Whom  Made,  1B59 

C.  Action,  1359 

1.  Jurisdiction,  1359 

2.  Form  of  Action  and  Method  of  Procedure,  1359 

3.  Defen'ses,  1360 

4.  Parties,  1360 

5.  Pleading,  1360 

a.  The  Libel  or  Information,  1360 

b.  Defendants  Pleadings,  1360 

6.  Issues,  Proof  and  Variance,  1361 

7.  Verdict,  1363 

8.  Judgment,  Execution,  and  Disposition  of  Proceeds,  1363 

VII.  Operation  and  Effect,  i363 

VIII.  TITLE  OF  purchaser  AT  SALE  UNDER  DECREE,  1364 
IX.  RIGHT  AND  REMEDIES  OF  INFORMERS,  136.4 

X.  REMISSION,  1365 

CROSS-RBFEREIVCES 

For  Matters  Relating^  to : 

Coniiscation  of  Property,  see  Wae. 

Discovery  in  Case  of  Forfeiture,  see  Discoveey. 

Fine,  see  Fines. 

Forfeiture  by  Commingling  Goods,  see  Confusion  of  Goods. 

Forfeiture  For : 

Breach  of  Condition,  Waiver  of,  see  Deeds. 

Delay  in  Performance   of   Contract,  see  Builders  and  Aechiteots; 
Contracts. 

Infringement  of  Copyright,  see  Copyeight. 
Forfeiture  For  Yiolation  of : 

Customs  Laws,  see  Customs  Duties. 

Embargo  Laws,  see  Wak. 

Gaming  Laws,  see  Gaming. 

Liquor  Laws,  see  Intoxicating  Liquors. 

Non-Intercourse  Laws,  see  War. 


*  Author  of  "  Contribution,"  9  Cyc.  793  ;  "  Court  Commissionera,"  11  Cyo.  622  ;  "  Disorderly  Houses."  14  Cyc. 
479-  "Drunkards,"  14  Cyc.  1089  ;  "Dueling,"  14  Cyc.  1111 ;  "Escrows,"  16 Cyc.  560;  "Exemptions,"  18 Cyo.  1369; 
and' joint  author  of  "  Factors  and  Brokers,"  ante,  p.  109. 
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For  Matters  Relating  to  —  {continued') 

Forfeiture  For  Violation  of  —  {continued') 

Revenue  Laws,  see  Internal  Revenue. 

Tax  Laws,  see  Taxation. 

Usury  Laws,  see  Usuet. 
Forfeiture  of : 

Annuity,  see  Annuities. 

Bail-Bon  d,  see  Bail. 

Bail,  Relief  From,  see  Bail. 

Bond,  see  Aekest  ;  ArrAOHMENT  ;  Bail. 

Certificate  of  Registration,  see  Deuggists. 

Charter,  see  Banks  and  Banking  ;  Coepoeations  ;  Insueanoe  ;    Munici- 
pal COEPOEATIONS. 

Citizenship,  see  Elections. 

Compensation,  see  Assignments  Foe  Benefit  of  Ceeditoks  ;  Executoes 

AND  AdMIMISTEATOES.' 

Deposit,  see  Bail. 

Devise,  see  Wills. 

Dower,  see  Dowee. 

Easement,  see  Easements. 

Estate,  see  Cuetesy;  Escheat;  Estates. 

Exemption,  see  Assignments  Foe  Benefit  of  Ceeditoes  ;  Exemptions. 

Franchise,    see    Canals  ;  Colleges    and    Univeesities  ;    Coepoeations  ; 
Feanchises. 

Grant,  see  Public  Lands. 

Homestead,  see  Homesteads. 

Insurance,  see  Insueance,  and  the  Particular  Insurance  Titles. 

Lease,  see  Landloed  and  Tenant  ;  Mines  and  Mineeals. 

Legacy,  see  Wills. 

License,  see  Licenses. 

Office,  see  Officees. 

Recognizance,  see  Bail  ;  Beeach  of  the  Peace. 

Right  of  Inheritance,  see  Descent  and  Disteibution. 

Stock,  see  Building  and  Loan  Societies  ;  Coepoeations. 

Ticket,  see  Caeeiees. 

Vessel,  see  Neuteality  Laws. 

Wages,  see  Seamen. 

Water-Rights,  see  Watees. 
Penalty,  see  Penalties. 

Relief  Against  Forfeiture  in  Equity,  see  Equity. 
Searches  and  Seizures,  see  Seaeches  and  Seizuees. 
Statute  Against  Imprisonment  For  Debt,  see  Executions. 

L    DEFINITION. 

Forfeiture,  as  the  term  is  used  in  this  article,  is  the  divestiture  of  specific 
property  without  compensation  in  consequence  of  some  default  or  act  forbidden 
by  law.^ 

IL    COMMON-LAW  AND  STATUTORY  IN  REM  FORFEITURES.^ 
A.  Distinguished  and  Compared.     In  many  cases  of  forfeiture  for  a  felony 
committed  at  common  law,  forfeiture  did  not  strictly  speaking  attach  in  rem ; 
but  it  was  a  part  or  at  least  a  consequence  of  the  judgment  or  conviction,  and 

1.  See  Union  Glass  Co.  v.  New  Castle  First  Distinguished  from  "escheat"  see  2  Black- 
Nat.  Bank,  10  Pa.  Co.  Ct.  565,  572.  stone    Comm.    251.      See    also    Escheat,    16 

2.  Vesting  of  title  under  common-law  and  Cyo.  549,  note  1,  where  it  is  said  escheat  is  to 
statutory  forfeiture  see  infra,  VII.  the  lord,  but  forfeiture  is  to  the  crown. 

[I] 
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therefore  no  right  to  the  goods  and  chattels  of  a  felon  could  be  acquired  by  the 
crown  from  the  mere  commission  of  the  ofEense,  but  the  right  attached  only  by 
the  conviction  of  the  offender.  In  the  contemplation  of  the  common  law  the 
offender's  right  was  not  divested  until  the  conviction.^  But  this  doctrine  never 
was  applied  to  seizures  and  forfeitures  created  by  statute  in  rem,  cognizable  on 
the  revenue  side  of  the  exchequer.  The  thing  was  there  primarily  considered  as 
the  offender,  or  rather  the  offense  was  attached  primarily  to  the  thing,  and  this, 
whether  the  offense  be  7nalum  prohibitum  or  malum  in  se} 

_  B.  Owner's  Knowledg'e  op  Consent.  It  therefore  follows  that  when  the 
thing  is  inculpated  under  an  in  rem  statutory  provision  it  may  be  forfeited, 
although  the  act  which  caused  the  forfeiture  was  not  done  by  or  with  the  consent 
or  knowledge  of  the  owner.'  There  are  circumstances,  however,  where  the  thing 
may  be  inculpated  according  to  the  letter  of  the  statute,  but  where  the  courts 
refuse  to  enforce  a  forfeiture,  as  being  contrary  to  the  spirit  and  meaning  of  the 
statute.^ 

III.  Grounds  of  and  property  Subject  to  forfeiture. 

By  the  early  law'  latids  and  tenements  were  forfeited  to  the  crown  for  treason. 
For  petit  treason  and  felony  all  personal  estates  and  real  property  and  the  profits 
of  freehold  estates  during  life  were  forfeited  absolutely,  and  after  death  all  the 
offender's  lands  and  tenements  in  fee  simple  (but  not  those  in  fee  tail^)  were 
forfeited  for  a  short  period  of  time.  Goods  and  chattels  were  also  forfeited  for 
the  higher  kinds  of  offenses,  as  high  treason,  or  misprision  of  treason,  petit  trea- 
son, felonies  of  all  sorts,  etc'  Lands  were  forfeited  only  upon  attainder  but 
goods  and  chattels  were  forfeited  by  conviction.'"  In  some  of  the  American 
colonies  a  forfeiture  of  land  might  be  had  upon  conviction  of  a  felony,"  and  dur- 
ing the  American  devolution  statutes  were  passed  by  the  colonies  by  which 
persons  loyal  to  the  king  forfeited  their  estates,  real  and  personal.'^ 

IV.  EXTENT. 

A  person  cannot  forfeit  a  greater  estate  or  right  in  property  inculpated  than 
he  himself  had.*' 

3.  The  Palmyra,  12  Wheat.  (U.  S.)  1,  6  7.  At  the  present  time  the  grounds  of  for- 
L.  ed.  531.  feiture    prescribed    by    the    statutes    of    the 

4.  The  Palmyra,  12  Wheat.  (U.  S.)  1,  14,  United  States  and  of  the  separate  states  and 
6  L.  ed.  531.  the   different    kinds   of    property   made    sub- 

5.  Dobbins  v.  U.  S.,  96  U.  S.  395,  24  L.  ed.  ject  to  forfeiture  are  too  numerous  and 
637,  where  the  owner  of  a  distillery  and  other  various  to  receive  consideration.  See  the 
property  leased  them  for  the  purpose  of  a  federal  statutes,  and  the  statutes  of  the  sev- 
distillery   and  the  unlawful  acts   were   com-  eral  states. 

mitted  by  the  lessee.  By  act  July  17,  1862,  congress  authorized 

6.  Trueman  v.  403  Quarter  Casks  Gun-  the  confiscation  of  the  property  of  those  who 
powder,  Thach.  Cr.  Gas.  (Mass.)  14  (hold-  had  taken  part  in  the  Civil  war  against  the 
ing  that  under  a  statute  which  provided  that  federal  government.  See  Bigelow  v.  Forrest, 
gunpowder  which  any  person  should  have  or  9  Wall.  (U.  S.)  339,  19  L.  ed.  696. 
possess  "within  two  hundred  yards  of  any  8.  Estates  tail  were  first  made  subject  to 
wharf,  or  any  part  of  the  shore  on  the  main  forfeiture  for  treason  by  26  Hen.  VIII,  c.  13. 
land"    should  be   forfeited,  gunpowder   in  a  2  Blackstone  Comm.  117. 

boat  driven  within  the  limit  by  the  violence  9-  4  Blackstone  Comm.  384-387.     See  also 

of  wind  and  waves  and  without  the  fault  and  2  Blackstone  Comm.  421. 

negligence   of  the   person   in  custody  is  not  10.  2  Blackstone  Comm.  387. 

subject    to    forfeiture;    and    holding    further  11.  Thomas    v.    Hamilton,    1    Harr.    &   M. 

that  the  same  circumstances  will  excuse  the  (Md.)    190,  where  the  grantee  of  land  was 

omission   to  display   a   red  flag   as   required  convicted   in   Virginia    of   a   felony   and   the 

by  the   regulations   of  the   fire-wards   under  land  in  Maryland  was  forfeited  to  the  lord 

the    statute)  ;     Peisch    v.    Ware,    4    Cranch  proprietary. 

(U.  S.)   347,  2  L.  ed.  643   (where  a  cargo  of  12.  See  Jackson  v.  Stokes,  3  Johns.   (N.  Y.) 

wine  and  spirits  which  was  landed  from  a  151 ;  Borland  v.  Dean,  3  Fed.  Cas.  No.  1,660, 

disabled  vessel  by  salvors  was  not  forfeited,  4  Mason  174. 

although  the  letter  of  the  revenue  laws  was  13.  Borland    v.    Dean,    3    Fed.    Cas.    No. 

held  to  have  been  violated).  1,660,  4  Mason  174. 

[IV] 
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V.  Statutory  provisions. 

A  statute  imposing  a  forfeiture  should  be  construed  strictly  and  in  a  manner 
as  favorable  to  the  person  whose  property  is  to  be  seized  as  is  consistent  with  the 
fair  principles  of  interpretation.'*  An  act  of  congress  which  provides  for  a  for- 
feiture, and  a  joint  resolution  of  the  same  date  explaining  the  act  and  defining  its 
operation,  must  be  construed  together.'^  It  is  an  established  rule  that  where  an 
action  for  the  recovery  of  a  penalty  or  a  proceeding  to  enforce  a  forfeiture  pre- 
scribed in  a  legislative  act  is  pending  at  the  time  of  the  repeal  of  the  act  or  is 
instituted  after  the  repeal,  such  repeal  is  a  bar  to  the  action  or  proceeding,  in  the 
absence  of  a  saving  clause  in  the  repealing  act.''     A  statute  which  prescribes 


TJnder  the  act  of  July  17,  1862,  by  which 
congress  authorized  the  confiseation  of  prop- 
erty of  those  who  had  taken  part  in  the  Civil 
war  against  the  federal  government,  and  un- 
der the  joint  resolution  of  the  same  date,  all 
that  could  be  forfeited  was  a  life-interest  in 
the  property  of  the  person  for  whose  of- 
fense it  had  been  seized.  Bigelow  v.  Forrest, 
9  Wall.  (U.  S.)  339,  19  L.  ed.  696.  See  also 
Szymanski  v.  Zunts,  20  Fed.  361,  where  the 
court  said  that  the  effect  of  the  statute  as 
modified  by  the  joint  resolution  of  the  same 
date  was  to  take  from  the  offender  and  owner 
by  a  decree  of  condemnation  all  his  estate, 
leaving  him  only  the  naked  capacity  to  trans- 
mit to  his  heirs,  devisees,  or  legatees;  or  in 
other  words  property  condemned  under  the 
statute  ceased  by  the  decree  to  belong  to 
the  estate  of  the  offender,  save  for  the  single 
purpose  of  designating  in  whom  it  may  vest 
upon  his  death. 

14.  Trueman  v.  403  Quarter  Casks  Gun- 
powder, Thach  Cr.  Cas.  (Mass.)  14.  Further- 
more the  courts  will  always  give  such  a, 
construction  to  statutes  providing  for  for- 
feitures as  will  be  consistent  with  justice 
and  the  dictates  of  natural  reason,  although 
contrary  to  the  strict  letter  of  the  law;  and 
therefore  the  strict  letter  of  the  law  will  not 
be  enforced  against  persons  who  could  not 
possibly  be  informed  of  its  enactment,  al- 
though there  be  no  proviso  in  the  statute  to 
that  effect.  Ham  v.  McClaws,  1  Bay  (S.  C.) 
93.  A  statute  which  provides  that  "  if  any 
penalty,  forfeiture  or  punishment  be  miti- 
gated by  any  provision  of  the  new  law,  such 
provision  may,  with  the  consent  of  the  party 
affected,  be  applied  to  any  judgment  pro- 
nounced after  the  new  law  takes  effect " 
applies  to  a,  forfeiture  in  a  civil  as  well  as 
in  a  criminal  case.  Mosby  v.  St.  Louis  Mut. 
Ins.  Co.,  31  Gratt.  (Va.)  629,  634,  where  the 
court  said:  "The  language  used  is  general 
enough  to  embrace  both  civil  and  criminal 
cases.  If  it  had  been  the  intention  of  the 
legislature  to  confine  the  provision  to  criminal 
cases  alone,  it  would  not  have  used  the  words 
'  the  party  affected '  thereby,  but  the  word 
•  accused,'  or  some  similar  word  indicating  a 
criminal  offence." 

A  statute  which  makes  any  discrimination 
by  a  railroad  in  its  charges  for  freight  a 
penal  offense  and  provides,  without  any  other 
penalty  for  the  first  offense,  for  the  forfeiture 
of  all  its  franchises  for  any  wilful  violation 

[V] 


of  the  act,  is  opposed  to  the  spirit  of  a  con- 
stitutional provision  that  all  penalties  shall 
be  proportioned  to  the  nature  of  the  offense, 
and  is  a  violation  of  the  spirit  of  the  very 
clause  of  the  constitution  under  which  the 
act  is  formed  and  which  requires  the  legis- 
'  lature  to  pass  laws  to  prevent  unjust  dis- 
crimination and  extortion  by  railroad  cor- 
porations and  enforce  such  laws  by  adequate 
penalties,  to  the  extent,  if  necessary  for  that 
purpose,  of  forfeiture  of  their  property  and 
franchises.  Chicago,  etc.,  R.  Co.  v.  People,  67 
111.  11,  27,  16  Am.  Rep.  99,^  where  the  court 
said:  "Would  it  not  be  better  to  enforce 
the  law  by  a  series  of  considerable  and  in- 
creasing fines,  before  imposing  the  final  pen- 
alty of  forfeiture?  A  law  admitting  of  but 
one  penalty,  and  that  of  the  harshest  possible 
character,  will  necessarily  be  subjected  by 
the  courts  to  close  criticism  and  a  strict  con- 
struction." 

Under  a  constitutional  provision  that  no 
conviction  of  a  crime  shall  work  a  "  forfeiture 
of  estate,"  no  man's  property  can  be  forfeited 
as  a  punishment  for  crime,  and  no  man  can 
be  deprived  of  the  use  of  his  property  unless 
it  be  necessary  in  order  to  abate  an  existing 
nuisance.     Miller  v.  State,  3  Ohio  St.  475. 

Under  a  statute  providing  for  the  forfeiture 
of  gunpowder  under  certain  conditions  and 
for  the  regulation  by  the  fire-wards  of  the 
transportation  and  receipt  of  gunpowder 
within  a  city,  the  fire-wards  have  no  author- 
ity to  create  a  cause  of  forfeiture  not  au- 
thorized by  the  act.  Trueman  v.  403  Quarter 
Casks  Gunpowder,  Thach.  Cr.  Cas.  (Mass.) 
14. 

Under  a  statute  which  makes  void  convey- 
ances and  imposes  forfeitures  upon  him  who 
buys  and  upon  him  who  sells  land  when  the 
seller  is  ousted  of  the  possession,  a  person 
or  corporation  is  not  ousted  of  possession 
within  the  meaning  of  the  statute  when  its 
lessee  is  in  possession.  Emerson  v.  Goodwin, 
9  Conn.  422. 

15.  Bigelow  V.  Forrest,  9  Wall.  (U.  S.) 
339,  19  L.  ed.  696. 

16.  Governor  v.  Howard^,  5  N.  C.  465; 
U.  S.  V.  Six  Fermenting  Tubs,  27  Fed.  Cas. 
No.  16,296,  1  Abb.  268.  See  U.  S.  v.  Keokuk, 
etc.,  Bridge  Co.,  45  Fed.  178. 

But  by  the  express  provision  of  U.  S.  Rev. 
St.  §  13,  the  repeal  of  a  statute  does  not  re- 
lease any  penalty,  forfeiture,  or  liability  in- 
curred unless  the  repealirg  act  so  provides. 
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generally  as  to  the  forfeiture  of  the  property  is  not  void  becaxise  it  omits  to 
provide  for  the  mode  of  disposal  of  the  property  after  its  forfeiture." 

VI.  Enforcement. 

A.  Necessity  of  Judicial  Determination.  There  can  be  no  forfeiture  of 
property  unless  the  forfeiture  be  judicially  determined.^^  A  statute  or  ordinance 
vsrhich  allows  the  seizure  and  confiscation  of  a  person's  property  by  ministerial 
officers  without  inquiry  before  a  court  or  an  opportunity  of  being  heard  in  his  own 
defense  is  a  violation  of  the  elementary  principles  of  law  and  the  constitution.^' 

B.  Seizure^ — l.  Right  of.  To  justify  an  officer  in  making  a  seizure,  there 
must  be  reasonable  ground  to  believe  that  some  offense  has  been  committed.^' 

2.  By  Whom  Made.  It  is  a  general  rule  that  any  person  may  seize  any  prop- 
erty forfeited  to  the  use  of  the  government,  either  by  the  municipal  law,  or  by 
the  law  of  prize,  for  the  purpose  of  enforcing  the  forfeiture.^ 

C.  Action  —  1.  Jurisdiction.^  To  institute  and  perfect  a  proceeding  in  rem, 
in  the  United  States  courts  to  enforce  a  forfeiture,  it  is  necessary  that  the  thing 
inculpated  should  be  actually^  or  constructively  within  the  reach  of  the  court.^ 
A  seizure  is  necessary ,'°  for  it  is  the  preliminary  seizure  of  the  property  -  that 
brings  it  within  the  reach  of  legal  process."  The  place  of  seizure  when  made 
determines  as  to  what  court  takes  jurisdiction.^ 

2.  Form  of  Action  and  Method  of  Procedure.^'  It  has  been  said  tliat,  if  no 
form  of  prosecution  or  of  action  to  enforce  a  forfeiture  imposed  by  statute  has 
been  prescribed,  debt  will  lie  when  the  action  is  brought  by  an  individual ;'"  or  if 


U.   S.   %.  Keokuk,  etc.,  Bridge   Co.,  45   Fed. 
178. 

17.  State  V.  Rum,  etc.,  51  N.  H,  373,  374. 

18.  Darst  v.  People,  51  111.  286,  2  Am.  Rep. 
301;  Gallager  v.  Wooster,  4  Ky.  L.  Rep.  256; 
Wilkinson  v.  Cook,  44  Miss.  367;  Rosebaugh 
V.  Saffin,  10  Ohio  31;  Cotter  r.  Doty,  5  Ohio 
393. 

The  common-law  rule  that  the  crown  can- 
not take  forfeited  lands,  except  on  ofSce 
found,  applies  to  the  state,  and  unless  clearly 
repealed  is  binding  on  the  judiciary.  Robin- 
son V.  Huff,  3  Litt.   (Ky.)   37.. 

Notice  should  be  given  to  the  owner  of  the 
property  seized  of  proceedings  to  determine 
the  forfeiture.  Jones  v.  Mason,  12  Ark.  687 ; 
Gallager  v.  Wooster,  4  Ky.  L.  Rep.  256. 

Where  the  forfeiture  is  to  a  private  person, 
the  necessity  that  it  shall  be  judicially 
granted  to  him  is  all  the  more  apparent. 
Gear  v.  Bullerdick,  34  111.  74. 

After  a  default,  there  must  be  some  hear- 
ing before  a  decree  of  forfeiture  upon  a  libel 
in  rem.  This  may  be  by  merely  examining 
the  libel  and  the  return  of  the  marshal  and 
evidence  that  the  owners  had  actual  notice 
and  had  wilfully  made  default,  having  knowl- 
edge of  material  facts.  U.  S.  v.  Lion,  26  Fed. 
Cas.  No.  15,607,  1  Sprague  399. 

19.  Darst  %.  People,  51  111.  286,  2  Am.  Rep. 
301;  Varden  v.  Mount,  78  Ky-  86,  39  Am. 
Rep.  208;  Cotter  r.  Dotv.  5  Ohio  393. 

20.  Necessity  of  seizure  see  infra,  VI,  0,  1. 
Searches      and      seizures      generally      see 

Seabches  and  Seizukes. 

21.  U.  S.  V.  Cook,  25  Fed.  Cas.  No.  14,852, 
1   Sprague  213. 

22.  It  depends  upon  the  government  itself, 
whether  it  will  act  upon  the  seizure.  If  it 
adopts  the  acts  of  the  party  and  proceeds  to 


enforce  the  forfeiture  by  legal  process  this 
is  a  sufficient  recognition  and  confirmation  of 
the  seizure,  and  is  of  equal  validity  in  law 
with  an  original  authority  given  to  the  party 
to  make  the  seizure.  The  confirmation  acts 
retroactively  and  is  equivalent  to  a  command. 
The  Caledonian,  4  Wheat.  (U.  S.)  100,  4 
L.  ed.  523.     See  Gelston  v.  Hoyt,  3  Wheat. 

(U.  S.)  246,  4  L.  ed.  381. 

Waiver  of  officer's  right  to  seize  as  inform- 
ant  see    Shewell    r.    Gun-powder,    1    Browne 

(Pa.)   116. 

23.  Whether  United  States  district  court 
proceeds  in  admiralty  or  at  common  law  see 
infra,  VI,  C,  2. 

24.  It  is  actually  witiin  the  court's  pos- 
session when  it  is  submitted  to  the  process  of 
the  court;  it  is  constructively  within  the 
court's  possession  when  by  a  seizure  it  is 
held  to  ascertain  and  enforce  a  right  of  for- 
feiture which  can  alone  be  decided  by  judi- 
cial decree  in  rem.  The  Ann,  9  Cranch 
(U.  S.)  289,  3  L.  ed.  734. 

25.  The  Ann,  9  Cranch  (U.  S.)  289,  3 
L.  ed.  734. 

26.  The  Silver  Spring,  22  Fed.  Cas.  No. 
12,858,  1  Sprague  551. 

27.  Dobbins  v.  U.  S.,  96  U.  S.  395,  24  L.  ed. 
637. 

28.  The  Ann,  9  Cranch  (U.  S.)  289,  3 
L.  ed.  734.  See  The  Bolina,  3  Fed.  Cas.  No. 
1,608,  1  Gall.  75. 

29.  Limitations.— Ala.  St.  (1807)  §  49, 
limiting  the  institution  of  a  prosecution  for 
any  fine  or  forfeiture  incurred  under  a  penal 
statute,  applies  'to  civil  as  well  as  criminal 
prosecutions.  Johnson  v.  Hughes,  1  Stew. 
263.  See,  generally,  Limitations  of  Ac- 
tions. 

30.  See  Vaughan  v.  Thompson,  15  111.  39. 

[VI,  C,  2] 
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the  government  should  be  the  party  plaintiff,   an  information  will  lie,  upon 
common-law  principles.^'  • 

3.  Defenses.  If  a  person  sets  up  the  defense  of  vis  major,  he  must  make  out 
the  vis  major  so  as  to  leave  no  doubt  of  his  innocence.^^  If  defendant  seeks  to 
avail  himself  of  a  defense  granted  him  by  a  law  passed  subsequent  to  the  incur- 
ring of  the  forfeiture,  he  must  take  it  sulaject  to  such  terms  and  conditions  as  the 
legislature,  at  the  time  when  it  passed  this  beneficial  law,  or  at  any  future  time, 
might  please  to  prescribe.^ 

4.  Parties.  In  an  action  by  an  informer  to  recover  damages  and  forfeitures 
for  collecting  false  claims  from  the  United  States  treasury,  the  informer  repre- 
sents the  United  States  both  in  the  suit  itself  and  in  all  suits  and  proceedings  in 
aid  of  execution  or  to  enforce  judgment  and  is  entitled  to  control  the  same.^  In 
admiralty  in  prize  cases  it  is  irregular  for  an  informer  to  blend  in  the  libel  the 
right  of  the  United  States  and  of  the  informer  in  the  manner  of  a  q^ui  tarn  action 
atcommon  law.^ 

5.  Pleading  —  a.  The  Libel  or  Information.^^  There  are  no  substantial  dis- 
tinctions between  the  proper  structure  of  and  rules  governing  libels  of  informa- 
tion and  informations  for  municipal  forfeitures.^''  A  libel  or  information  must 
contain  a  substantial  statement  of  the  offense,^^  pleaded  without  vagueness  or 
uncertainty.^'  Technical  nicety  and  precision  such  as  are  required  in.  an  indict- 
ment are  not  necessary  to  a  libel*"  or  to  an  information,*'  yet  the  allegations  must 
be  sufficiently  specific  to  enable  the  claimant  to  traverse  them  and  to  let  the  court 


Debt,  generally,  see  Debt,  Action  of. 

31.  See  The  Bolina,  3  Fed.  Gas.  No.  1,608, 
1  Gall.  75. 

Under  the  judicial  system  of  the  United 
States,  the  district  courts  sit  as  courts  of 
common  law  when  seizure  has  been  made  on 
land  under  the  revenue  laws  and  the  trial  of 
issues  of  fact  must  be  by  jury.  But  if  the 
seizure  has  been  on  the  navigable  waters  of 
the  United  States,  the  courts  proceed  as 
courts  of  admiralty  and  the  trial  of  fact  is 
by  the  court.  The  Sarah,  8  Wheat.  (U.  S.) 
391,  5  L.  ed.  644. 

32.  The  Struggle  v.  U.  S.,  9  Cranch  (U.  S.) 
71,  3  L.  ed.  660.  See  also  The  Short  Staple, 
22  Fed.  Cas.  No.  12,813,  1  Gall.  104  [reversed 
in  9  Cranch  55,  3  L.  ed.  655]. 

Circumstances  sometimes  outweigh  positive 
testimony  in  such  cases.  The  Struggle  v. 
V.  S.,  9  Cranch  (If.  S.)  71,  3  L.  ed.  660. 

33.  U.  S.  V.  Hall,  26  Fed.  Cas.  No.  15,285, 
3  Wash.  336  [affirmed  in  6  Cranch  171,  3 
L.  ed.  189]. 

34.  Bush  V.  U.  S.,  13  Fed.  625,  8  Sawy.  322, 
under  U.  S.  Rev.  St.  (1878)    §§  3490-3493. 

35.  The  Emulous,  8  Fed.  Cas.  No.  4,479,  1 
Gall.  563,  holding  that  the  irregularity  can- 
not, however,  affect  the  nature  of  the  pro- 
ceedings or  oust  the  jurisdiction  of  the  court. 
If  the  informer  cannot  legally  take  any  in- 
terest, the  United  States  'have  still  a  right, 
if  their  title  is  otherwise  well  founded,  to 
claim  a  condemnation. 

36.  An  "information"  in  forfeiture  pro- 
ceedings in  a  correct  and  technical  use  is  a 
proceeding  against  property  liable  to  seizure 
and  condemnation  where  the  seizure  was  on 
land  and  the  proceedings  fell  on  the  ex- 
chequer side  of  the  court.  As  in  a  declara- 
tion the  causes  of  action  are  set  out  in  a 
distinct  count,  subject  to  all  the  rules  which 
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govern  such  rules  of  pleading.  U.  S.  v. 
Twenty-five  Barrels  Alcohol,  28  Fed.  Cas. 
No.  16,562.    See,  generally,  Pleading. 

A  "  libel  of  information  "  differs  from  an  in- 
formation in  that  the  seizure  is  on  water 
and  the  case  therefore  falls  on  the  instance 
side  of  the  court.  U.  S.  v.  Twenty-Five 
Barrels  Alcohol,  28  Fed.  Cas.  No.  16,562. 

A  libel  pure  is  a  matter  in  admiralty  and 
falls  necessarily  either  on  the  instance  side 
or  the  prize  side  of  the  court,  as  the  case 
may  be.  U.  S.  v.  Twenty-Five  Barrels  Alco- 
hol, 28  Fed.  Cas.  No.  16,562.  See,  generally, 
Admiealty. 

37.  U.  S.  v.-  Three  Hundred  and  Ninety-Six 
Barrels  Distilled  Spirits,  28  Fed.  Cas.  No. 
16,503. 

On  the  exchequer  side  of  the  cbiirt  they 
are  not  criminal  proceedings.  They  are 
civiliter,  non-crimmaliter.  U.  S.  v.  Three 
Hundred  and  Ninety-Six  Barrels  Distilled 
Spirits,  28  Fed.  Cas.  No.  16,503. 

Amendments. —  Informations  by  United 
States  attorneys  may  be  amended  after  pleas 
filed,  and  the  amendments  may  then  be  6t 
substance,  and  may  be  made  even  by  a  judge 
in  chambers;  but  amendments  can  be  made 
in  the  appellate  court  only  when  the  suits 
are  on  the  admiralty  side  of  the  court.  U.  S. 
v.  Three  Hundred  and  Ninety-Six  Barrels 
Distilled  Spirits,  28  Fed.  Cas.  No.  16,503. 

38.  The  Caroline  v.  U.  S.,  7  Cranch  (U.  S.) 
496,  3  L.  ed.  417;  The  Hoppet  v.  U.  S.,  7 
Cranch  (U.  S.)   389,  3  L.  ed.  389. 

39.  The  Mary  Ann,  8  Wheat.  (U.  S.)  380, 
5  L.  ed.  641. 

40.  The  Samuel,  1  Wheat.  (U.  S.)  9,  4 
L.  ed.  23. 

41.  U.  S.  V.  Three  Hundred  and  Ninety-Six 
Barrels  Distilled  Spirits,  28  Fed.  Cas.  No. 
16,.503. 
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see  that  if  proved  a  violation  of  the  law  exists.^  In  general  it  is  sufficient  if  the 
offense  be  described  or  charged  in  the  words  of  the  statute  defining  the  offense.'*' 
It  is  not  essential  to  aver  the  manner  or  agency  by  which  the  property  was 
arrested,  unless  it  be  in  prize  cases."  An  information  need  not  show  that  the 
case  was  not  within  the  exemption  of  a  proviso  of  the  statute,  for  this  is  matter 
of  defense.^  In  the  federal  courts  a  libel  must  allege  that  the  property  has  been 
seized,  for  the  seizure  is  necessary  to  give  the  court  jurisdiction,  and  therefore 
the  objection  to  a  libel  on  this  ground  may  be  made  after  the  filing  of  a  plea."  An 
information  for  a  statutory  forfeiture  should  conclude  "  against  the  form  of  the 
statute,"  or  at  least  refer  to  some  subsisting  statute  authorizing  the  forfeiture.*'' 

b.  Defendant's  Pleadings.  No  form  of  general  issue  *^  is  allowable  to  a  libel, 
information,  or  libel  of  information,  under  the  rules  of  the  federal  courts ;  but 
each  article  therein  should  be  specially  met  by  a  distinct  article  in  the  answer, 
admitting  or  controverting  its  allegations,  or  admitting  part^  and  controverting 
part,  as  tlie  case  may  be."  A  plea  of  no  forfeiture  is  like  a  plea  of  not  guilty  to 
an  indictment  and  puts  in  issue  all  the  material  allegations  of  the  libel  of  infor- 
mation.™ If  an  information  in  rem  be  on  the  exchequer  side  of  the  court,  a 
demurrer,  not  a  motion  to  quash,  is  the  proper  mode  of  reaching  technical  or 
substantial  defects.^'  If  a  libel  in  admiralty  fails  to  state  the  grounds  of  forfeiture 
relied  upon  in  distinct  allegations,  as  required  by  admiralty  rules,^^  the  remedy  of 
the  claimant  is  by  motion  to  make  it  more  definite.^^  The  conclusion  in  the 
answer  to  a  libel,  information,  or  libel  of  information  should  not  be  to  the  country, 
but  a  simple  prayer  for  restitution.^ 

6.  Issues,  Proof,  and  Variance.  Substantial  defects  in  the  allegations  are  not 
cured  by  proof  of  facts  which  ought  to  have  been  alleged,  for  the  decree  must  be 
according  to  the  allegations  as  well  as  proof.^^ 


42.  U.  S.  V.  Three  Hundred  and  Ninety-Six 
Barrels  Distilled  Spirits,  28  Fed.  Cas.  No. 
16,503. 

43.  The  Mary  Ann,  8  Wheat.  (U.  S.)  380, 
5  L.  ed.  641;  The  Samuel,  1  Wheat.  (U.  S.) 
9,  4  L.  ed.  23;  U.  S.  v.  Arms  and  Ammuni- 
tions, 24  Fed.  Cas.  No.  14,466o;  U.  S.  v. 
Three  Hundred  and  Ninety-Six  Barrels  Dis- 
tilled Spirits,  28  Fed.  Cas.  No.  16,503. 

A  general  averment,  however,  that  the  stat- 
ute has  been  violated  is  not  sufBcient.  U.  S. 
V.  Three  Hundred  and  Ninety-Six  Barrels 
Distilled  Spirits,  28  Fed.  Cas.  No.  16,503. 

If,  however,  the  wording  of  the  statute  be 
general,  embracing  a  whole  class  of  individual 
subjects,  but  must  necessarily  be  construed 
so  as  to  embrace  only  a  subdivision  of  that 
class,  the  allegation  must  conform  to  the 
sense  and  meaning  of  the  legislature.  The 
Mary  Ann,  8  Wheat.  (U.  S.)  380,  5  L.  ed. 
641. 

44.  U.  S.  V.  Arms  and  Ammunitions,  24 
Ted.  Cas.  No.  14,466a. 

45.  The  Mary  Merritt,  16  Fed.  Cas.  No. 
9,222,  2  Biss.  381  [reversing  26  Fed.  Cas. 
No.  15,733,  and  affirmed  in  17  Wall.  582,  21 
L.  ed.  682]. 

46.  The  Silver  Spring,  22  Fed.  Cas.  No. 
12,858,  1  Sprague  551.  See  Gelston  v.  Hoyt, 
3  Wheat.  (U.  S.)  246,  4  L.  ed.  381  [affirming 
13  Johns.  (N.  Y.)  139].    See  supra,  VI,  C,  1. 

47.  The  Nancy,  17  Fed.  Cas.  No.  10,008,  1 
Gall.  66. 

Merely  concluding  "against  the  form  of  a 
statute"  will  not  cure  a  defect  of  averments 
[86] 


that  are  material  to  show  that  a  forfeiture 
has  accrued.  The  Nancy,  17  Fed.  Cas.  No. 
10,008,  1  Gall.  66. 

48.  If  the  general  issue  can  be  pleaded,  it 
puts  the  truth  of  the  libel  at  issue  both  as 
to  the  liability  of  the  thing  to  forfeiture  and 
to  the  guilt  of  the  claimant.  Barnicoat  v. 
Six  Quarter  Casks  Gunpowder,  Thach.  Cr. 
Cas.   (Mass.)   596. 

49.  U.  S.  V.  Twenty-Five  Barrels  Alcohol, 
28  Fed.  Cas.  No.  16,562. 

When  informations  are  on  the  exchequer 
side  of  the  court  in  cases  of  seizure  under  the 
internal  revenue  acts,  general  denials  or  "  is- 
sues "  are  permissible.  U.  S.  v.  Three  Hun- 
dred and  Ninety-Six  Barrels  Distilled  Spirits, 
28  Fed.  Cas.  No.  16,503. 

50.  The  Silver  Spring,  22  Fed.  Cas.  No. 
12,858,  1  Sprague  551. 

51.  U.  S.  V.  Three  Hundred  and  Ninety-Six 
Barrels  Distilled  Spirits,  28  Fed.  Cas.  No. 
16,503. 

52.  Adm.  Rules  Nos.  22,  23. 

53.  In  re  Eighteen  Thousand  Gallons  Dis- 
tilled Spirits,  8  Fed.  Cas.  No.  4,317,  5  Ben.  4. 

54.  U.  S.  V.  Twenty-Five  Barrels  Alcohol, 
28  Fed.  Cas.  No.  16,562. 

Verification  of  answer  see  U.  S.  v.  Twenty- 
Five  Barrels  Alcohol,  28  Fed.  Cas.  No.  16,562. 

55.  The  Caroline  v.  U.  S.,  7  Cranch  (U.  S.) 
496,  3  L.  ed.  417;  The  Hoppet  v.  U.  S.,  7 
Cranch  (U.  S.)  389,  3  L.  ed.  380. 

A  general  verdict  for  the  condemnation  of 
goods  mentioned  in  the  information  is  sup- 
ported, if  any  one  of  several  counts  is  good, 
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7.  Verdict.  In  informations  on  penal  statutes  for  forfeitures  against  several 
charged  with  malfeasance,  on  not  guilty  pleaded,  the  jury  may  convict  some  of 
defendants  of  the  whole  or  of  part  of  the  offense  charged  and  may  acquit  others.'' 

8.  Judgment,  Execution,  and  Disposition  of  Proceeds/''  In  a  prosecution  for 
an  offense  against  a  statute  which  enacts  a  fine,  and  also  a  forfeiture  of  the  utensils 
by  which  the  offense  is  committed,  on  conviction,  the  judgment  ought  to  be 
for  the  utensils,  not  for  their  value.^  The  fact  that  a  good  defense  existed 
against  a  decree  of  condemnation,  but  which  was  not  pleaded  before  decree,  will 
not  avoid  the  decree.'*  Before  execution  can  be  awarded  on  a  judgment  of  for- 
feiture, when  scire  facias  has  sued  out,  there  must  be  service,  or  a  return  of  two 
nihils,  unless  defendant  voluntarily  appears.^  If  there  be  a  change  of  venue  in 
a  criminal  case  from  one  county  to  another  and  a  forfeiture  be  adjudicated,  it 
belongs  to  the  county  where  the  offense  was  committed  and  the  indictment  found." 

VII.  Operation  and  effect. 

When  forfeiture  accrues  at  common  law,  nothing  vests  in  the  government 
until  some  legal  step  shall  be  taken  for  the  assertion  of  the  rights,  and  then  for 
many  purposes  the  doctrine  of  relation  *^  vests  the  title  as  of  the  time  of  the 
commission  of  the  offense.*'  If,  however,  a  forfeiture  is  provided  for  by  statute, 
it  is  said  that  the  rule  of  the  common  law  does  not  apply,  and  the  thing  forfeited 
may  vest  either  immediately  or  on  performance  of  some  particular  act,  as  shall 
be  the  will  of  the  legislature.^  If  the  forfeiture  is  declared  by  statute  in  abso- 
lute terms,  not  in  the  alternative,^'  it  is  held  by  the  great  weight  of  authority 
that  the  forfeiture  takes  place  at  the  time  the  prohibited  act  is  committed  and 
the  owner  is  divested  of  title  ep  instanti,  the  forfeiture  operating  as  a  statutory 
transfer  of  title  to  the  government.**     In  spite  of  these  authorities  it  seems  that 


where  there  was  no  motion  that  the  govern- 
ment should  elect  on  which  it  claimed  a  ver- 
dict. Friedenstein  v.  U.  S.,  125  U.  S.  224,  8 
S.  Ct.  838,  31  L.  ed.  736. 

56.  See  Hill  v.  Davis,  4  Mass.  137,  assign- 
ing as  a  reason  for  this  that  the  malfeasance 
in  an  information  is  several  as  well  as  joint 
and  each  defendant  incurs  a  forfeiture  in  pro- 
portion to  his  offense. 

57.  Rights  of  informer  see  infra,  IX. 
Costs. —  That  there  can  be  no  judgment  for 

costs  against  the  owner  unless  forfeiture  of 
his  goods  is  had.  See  U.  S.  v.  One  Hundred 
and  Fifty  Head  Cattle,  3  Ariz.  134,  77  Pac. 
489.  If  verdict  be  not  guilty  and  that  thing 
was  kept  contrary  to  law,  the  claimant  hav- 
ing pleaded  the  general  issue,  there  is  no 
liability  for  costs  notwithstanding  the  thing 
be  decreed  forfeit.  Barnicoat  v.  Six  Quarter 
Casks  Gunpowder,  Thaeh.  Cr.  Cas.  (Mass.) 
596. 

That  moiety  of  proceeds  of  a  vessel  must 
be  distributed  by  court  see  The  Glamorgan, 
10  Fed.  Cas.  No.  5,472  [affirmed  in  25  Fed. 
Cas.  No.  15,214]. 

58.  Boles  v.  Lynde,  1  Root   (Conn.)    195. 

59.  Griswold  v.  Connolly,  11  Fed.  Cas.  No. 
5,833,  1  Woods  193. 

60.  Lytic  V.  People,  47  111.  422. 

61.  Washington  County  v.  State,  43  Ark. 
267. 

63.  Under  the  old  law  the  forfeiture  of 
land  had  relation  to  the  time  of  the  fact 
committed  so  as  to  avoid  all  subsequent  sales 
and  encumbrances;  but  the  forfeiture  of 
goods  and  chattels  had  no  relation  backward 
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and  therefore  only  those  which  a  man  had 
at  the  time  of  conviction  could  be  forfeited. 
4  Blaekstone  Comm.  387.     See  supra.  III. 

63.  See  Oakland  R.  Co.  v.  Oakland,  etc.,  R. 
Co.,  45  Cal.  365,  13  Am.  Rep.  181;  U.  S.  v. 
Grundy,  3  Cranch  (U.  S.)  337,  2  L.  ed.  459. 

64.  Oakland  R.  Co.  v.  Oakland,  etc.,  R. 
Co.,  45  Cal.  365,  13  Am.  Rep.  181;  U.  S.  v. 
Grundy,  3  Cranch   (U.  S.)   337,  2  L.  ed.  459. 

65.  If  the  statute  prescribes  forfeiture  in 
the  alternative,  as  of  the  property  itself  or 
its  value  (Caldwell  v.  U.  S.,  8  How.  (U.  S.) 
366,  12  L.  ed.  1115;  The  Mary  Celeste,  16 
Fed.  Cas.  No.  9,202,  2  Lowell  354),  or  if 
there  is  more  than  one  remedy  provided  by 
statute  and  the  government  has  an  election 
to  proceed  for  the  forfeiture  or  in  some  other 
way  not  involving  a  forfeiture  (U.-  S.  v. 
Sixty-Four  Barrels  Distilled  Spirits,  27  Fed. 
Cas.  No.  16,306,  3  Cliff.  308 ) ,  as  for  instance 
against  the  person  himself  who  committed 
the  forbidden  act  (U.  S.  v.  The  Reindeer,  27 
Fed.  Cas.  No.  16,144,  2  Cliff.  57  [affirmed  in 
2  Wall.  383,  17  L.  ed.  911]),  no  title  vests 
until  the  election  is  made,  and  meanwhile  an 
innocent  person  may  acquire  a  title  which 
cannot  be  impaired  by  the  subsequent  action 
of  the  government  (The  Mary  Celeste,  supra). 

66.  Oakland  R.  Co.  v.  Oakland,  etc.,  R.  Co., 
45  Cal.  365,  13  Am.  Rep.  181;  Fontaine  v. 
Phcenix  Ins.  Co.,  11  Johns.  (N.  Y.)  293; 
The  Mary  Celeste,  16  Fed.  Cas.  No.  9,202,  2 
Lowell  354;  U.  S.  v.  Distillery,  etc.,  25  Fed. 
Cas.  No.  14,964  (holding  that  the  acceptance 
of  a  bond  to  answer  a  judgment  against  the 
claimants  to  the  property  forfeited  does  not 
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the  rule  as  above  expressed  is  not  strictly  correct;  in  the  vast  number  of 
instances  the  statute  does  not  operate  suo  Tnotu,  but  on  the  contrary  becomes 
inoperative,  and  the  title  of  the  wrong-doer  remains  unaffected  unless  the  govern- 
ment chooses  to  enforce  the  forfeiture ;  when,  however,  the  government  has  once 
consummated  its  title  by  taking  the  proper  steps,  the  title  vests  absolutely  and 
for  all  purposes  by  relation  to  the  time  of  the  commission  of  the  prohibited  act, 
and  the  wrong-doer's  title  is  divested  from  that  time ;  ^'  and  the  usual  rule  that 
the  doctrine  of  relation,  being  a  mere  fiction  of  law,  will  be  resorted  to  only  for 
the  purposes  of  justice,  never  where  it  will  work  an  injustice,  does  not  apply,  for 
a  purchaser  who  hona  fide  buys  the  thing  after  the  commission  of  the  forbidden 
act  gets  no  title  or  right  as  against  the  government.*^  A  warranty  given  by  the 
offender  after  the  commission  of  the  forbidden  act  has  no  effect  upon  the  thing 
if  it  is  subsequently  decreed  to  be  forfeited.™  If  the  statute  which  provides  for 
the  forfeiture  authorizes  the  proper  officer  to  seize  the  thing  named,™  or  if  a 


reinvest  the  title  in  them)  ;  U.  S.  v.  Fifty- 
Six  Barrels  Whiskey,  25  Fed.  Cas.  No.  15,095, 
1  Abb.  93;  U.  S.  v.  One  Copper  Still,  27  Fed. 
Cas.  No.  15,928,  8  Bias.  270;  U.  S.  v.  The 
Reindeer,  27  Fed.  Cas.  No.  16,144,  2  Cliff.  57 
[affirmed  in  2  Wall.  383,  17  L.  ed.  911]; 
U.  S.  f.  Sixty-Four  Barrels  Distilled  Spirits, 

27  Fed.  Cas.  No.  16,306,  3  Cliff.  308;  U.  S.  v. 
Stevenson,  27  Fed.  Cas.  No.  16,396,  3  Ben. 
119;  U.  S.  V.  Twenty-One  Barrels  High  Wines, 

28  Fed.  Cas.  No.  16,567.  See  Bennett  v. 
American  Art  Union,  5  Sandf.   (N;  Y. )    614. 

No  distinction  exists  in  this  respect  be- 
tween the  operation  of  a  statute  which  de- 
clares that  for  a  specified  offense  the  property 
designated  shall  be  forfeited,  and  one  which 
declares  that  the  offender  shall  forfeit  the 
property  (U.  S.  v.  Fifty-Six  Barrels  Whiskey, 
25  Fed.  Cas.  No.  15,095,  1  Abb.  93),  or  a 
statute  which  declares  that  upon  the  com- 
mission of  a  certain  act  the  property  in- 
volved shall  be  "  liable  to  forfeiture  "  ( The 
Mary  Celeste,  16  Fed.  Cas.  No.  9,902,  2 
Lowell  354,  holding  that  the  word  "  liable " 
in  this  connection  does  not  mean  that  the 
property  does  not  vest  until  seizure,  but 
only  that  the  government  may  not  discover 
the  liability,  or  may  not  choose  to  prose- 
cute ) . 

67.  See  Bulkly  v.  Orms,  Brayt.  (Vt.)  124; 
U.  S.  V.  Sixty-Four  Barrels  Distilled  Spirits, 
27  Fed.  Cas.  No.  16,306,  3  Cliff.  308  [citing 
U.  S.  V.  Fifty-Six  Barrels  Whiskey,  25  Fed. 
Cas.  No.  15,095,  1  Abb.  93;  The  Florenzo,  9 
Fed.  Cas.  No.  4,886,  Blatchf.  &  H.  52].  See 
also  Clark  v.  Protection  Ins.  Co.,  5  Fed.  Cas. 
No.  2,832,  1  Story  109,  where  Story,  J.,  said: 
"  The  case  of  The  Mars,  16  Fed.  Cas.  No. 
9,106,  1  Gall.  192,  in  this  Court,  as  to  this 
point,  has  never,  to  my  knowledge,  been 
doubted  or  denied.  .  .  .  [reversed  in  8 
Cranch  417,  3  L.  ed.  609].  In  short,  I  have 
been  long  accustomed  to  lay  it  up  as  an 
elementary  axiom  that,  in  all  cases  of  for- 
feiture of  personal  chattels,  the  property  of 
the  owner  is  not  devested,  until  there  is  an 
actual  seizure  thereof  by  or  for  the  use  of 
the  government."  Judicial  determination  of 
the  forfeiture  necessary  see  supra,  VI,  A. 

Forfeiture  under  the  Navigation  Act  (12 
Car.  2,  c.  18)  divests  property,  although  the 


officer  does  not  proceed  to  condemnation.     Wil- 
kins  V.  Despard,  5  T.  R.  112,  2  Rev.  Rep.  559. 

68.  U.  S.  V.  The  Mars,  8  Cranch  417,  3 
L.  ed.  609  [reversing  16  Fed.  Cas.  No.  9,106, 
1  Gall.  192]  (under  the  act  of  June  28, 
1809);  U.  S.  V.  Nineteen  Hundred  Sixty 
Bags  Coffee,  8  Cranch  398,  3  L.  ed.  602; 
U.  S.  V.  Fifty-Six  Barrels  Whiskey,  25  Fed. 
Cas.  No.  15,095,  1  Abb.  93;  U.  S.  v.  Forty- 
Six  Casks  California  Grape  Brandy,  25  Fed. 
Cas.  No.  15,135;  U.  S.  v.  Sixty-Four  Barrels 
Distilled  Spirits,  27  Fed.  Cas.  No.  16,306,  3 
Cliff.  308.  Compare  U.  S.  v.  One  Hundred 
Barrels  Distilled  Spirits,  14  Wall.  (U.  S.) 
44,  20  L.  ed.  815  [reversing  27  Fed.  Cas.  No. 
15,948,  2  Abb.  305,  1  Dill.  49].  Contra,  The 
Kate  Heron,  14  Fed.  Cas.  No.  7,619,  6  Sawy. 
106,  under  U.  S.  Rev.  St.  §  4189. 

If  the  purchase  has  been  made  under  a  full 
knowledge  of  the  facts,  or  of  such  facts  as 
were  sufficient  to  put  the  party  on  inquiry, 
of  course  the  purchaser  would  not  be  entitled 
to  any  consideration.  The  Ploughboy,  19 
Fed.  Cas.  No.  11,230,  1  Gall.  41. 

If  goods  thus  bought  are  mixed  bona  fide 
with  other  property,  free  from  forfeiture,  so 
that  they  can  no  longer  be  identified,  the 
courts  in  enforcing  the  forfeiture  cannot 
make  any  division  of  the  aggregate  between 
the  claimant  and  the  government;  and  if 
this  by  reason  of  the  admixture  necessitates 
the  delivery  of  the  other  the  unfortunnte  pur- 
chaser must  bear  the  loss.  U.  S.  v.  Fifty-Six 
Barrels  Whiskey,  25  Fed.  Cas.  No.  15,095,  1 
Abb.  93. 

In  favor  of  the  mechanics'  liens  of  those 
who  furnished  the  material  and  machines  by 
which  the  property  has  been  built  up  and 
made  more  valuable,  a  modification  of  this 
rigid  rule  has  been  allowed  but  without  the 
court's  having  passed  judgment  as  to  their 
legal  title,  and  solely  on  the  plea  "  that  no 
great  injustice  could  result  therefrom  to  the 
government,  whilst  a  refusal  to  apply  a  part 
of  the  fund  to  the  payment  thereof  might  re- 
sult in  the  greatest  injustice."  U.  S.  v.  Dis- 
tillery, etc.,  25  Fed.  Cas.  No.  14,964. 

69.  Szymanski  V.  Zunts,  20  Fed.  361. 

70.  U.  S.  V.  Three  Hundred  and  Ninety-Six 
Barrels  Distilled  Spirits,  28  Fed.  Cas.  No. 
16,503. 
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right  to  sue  for  the  violation  of  the  statute  be  given  to  any  one,"  title  does  not 
vest  ipso  facto  by  the  prohibited  act  being  done,  but  relates  only  to  the  time  of 
seizure'^  or  to  adjudging  of  the  forfeiture  in  a  suit  begun,™  unless  it  be  specially 
provided  by  statute  that  the  forfeiture  be  instantaneous  upon  the  commission  of 
the  forbidden  act.''*  A  satisfaction  of  a  judgment  in  forfeiture  is  not  a  bar  to  an 
action  for  a  penalty  for  a  breach  of  the  law  by  means  of  the  same  piece  of  prop- 
erty, and  the  forfeiture  and  the  penalty  may  be  claimed  by  the  same  person 
where  the  causes  and  circumstances  giving  rise  to  the  forfeiture  and  to  the 
penalty  are  independent.''^  A  decree  condemning  as  forfeited  an  estate  for  the 
life  of  the  owner  does  not  immediately  cast  the  entire  beneficial  estate  in  _  the 
property  upon  his  children,  so  as  to  make  them,  while  he  is  still  living,  hisheirs.''^ 
The  fact  that  all  of  a  person's  property  was  forfeited  to  the  state  and  confiscated 
for  its  benefit  does  not  relieve  a  prior  owner  from  liability  for  his  antecedent 
contracts  with  citizens  of  the  state.'" 

VIII.  TITLE  OF    PURCHASER  AT  SALE  UNDER  DECREE. 

Whoever  sets  up  title  under  a  condemnation  is  bound  to  show  that  the  court 
had  jurisdiction  of  the  cause ;  and  that  the  sentence  has  been  rightly  pronounced, 
upon  the  application  of  parties  competent  to  ask  it.''^ 

IX.  RIGHTS  AND  REMEDIES  OF  INFORMERS.''' 

The  information  given  must  not  be  based  upon  mere  suspicions  or  rumors,*" 
but  must  be  of  such  a  nature  as  to  conduce  to  a  condemnation.*'  It  is  not  neces- 
sary that  the  information  should  be  so  full  ap  to  result,  independently  of  other 
evidence,  in  condemnation,*^  or  so  full  as  the  evidence  in  the  case  would  authorize. 
It  is  sufficient  if  it  induces  a  prosecution.**  The  right  of  the  informer  to  his 
share  in  the  proceeds  of  a  forfeiture  is  determined  by  the  laws  and  regulations 
in  force  at  the  time  his  right  vests,**  and  cannot  be  affected  by  subsequent  regu- 
lations.*^ Neither  the  consent  of  the  informer  that  the  thing  seized  should  be 
sent  from  the  district  of  the  seizure  to  another  district,*^  nor  his  disavowal  of 
having  instituted  suit,*'  nor  even  his  misconduct  in  conniving  with  the  person 
informed  against  to  defraud  the  government  of  the  fund  of  the  seizure,**  consti- 
tutes a  waiver  of  or  will  defeat  the  informer's  right  to  his  share  of  the  forfeiture. 

71.  New  York  Fire  Dept.  v.  Kip,  10  Wend.  for   same.     Pollock   v.    The    Laura,    5    Fed. 
(N.  Y.)  266.  133. 

72.  U.  S.  V.  Three  Hundred  and  Ninety-Six  80.  Bradley  v.  U.  S.,  12  Ct.  CI.  578. 
Barrels   Distilled   Spirits,   28   Fed.   Cas.   No.  81.  Brewster  v.  Gelston,  11  Johns.   (N.  Y.) 
16,503.  390. 

73.  New  York  Fire  Dept.  v.  Kip,  10  Wend.  Property  must  be  seized  "in  pursuance  of 
(N.  Y.)  266.  information  given."    Westcot  v.  Bradford,  29 

74.  U.  S.  V.  Three  Hundred  and  Ninety-Six  Fed.  Cas.  No.  17,429,  4  Wash.  492. 
Barrels  Distilled   Spirits,  28   Fed.   Cas.   No.  83.  Brewster  v.  Gelston,  11  Johns.  (N.  Y.) 
16,503.  390. 

75.  Town  V.  Lamphere,  34  Vt.  365.  83.  Sawyer    v.    Steele,    21    Fed.    Cas.    No. 

76.  Pike  v.  Wassell,  19  Fed.  Cas.  No.  11,164,  12,406,  3  Wash.  464. 

2  Dill.  555  [reversed  on  other  grounds  in  94  84.  In  re  Eight  Barrels  Distilled  Spirits,  8 

U.  S.  711,  24  L.  ed.  307].  Fed.    Cas.    No.    4,316,     1    Ben.    472;    In   re 

77.  Marks  v.  Johnson,  Kirby   (Conn.)  228.  Twenty- Five     Thousand      Gallons      Distilled 

78.  La  Nereyda,  8  Wheat.    (U.  S.)    108,  5  Spirits,  24  Fed.  Cas.  No.  14,282,  1  Ben.  367 
L.  ed.  574.  [affirmed  in  28  Fed.  Cas.  No.  16,564]. 

79.  An  "  informer  "  may  generally  be  said  85.  In  re  Eight  Barrels  Distilled  Spirits,  8 
to  be  one  who  gives  the  first  information  in  Fed.  Cas.  No.  4,316,  1  Ben.  472. 
consequence  of  which  a  seizure  is  made  and  86.  Sawyer    v.    Steele,    21    Fed.    Cas.    No. 
a   forfeiture   consummated.      See"  Bradley   v.  12,406,  3  Wash.  464. 

U.  S.,  12  Ct.  CI.  578.    As  used  in  U.  S.  Eev.  87.  Sawyer   v.    Steele,    21    Fed.    Cas.    No. 

St.   §   5294,  the  term  includes  plaintiflF  in  a  12,406,  3  Wash.  464. 

popular  action  or  a  person  suing  for  a  pen-  88.  Westcot  v.  Bradford,  29  Fed.  Cas.  No. 

alty  given  by  statute  to  any  person  suing  17,429,  4  Wash.  492. 
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It  is  not  necessary  that  an  informer  should  make  his  claim  to  part  of  the  forfeiture 
at  the  time  of  giving  the  information,^'  or  that  he  should  afterward  take  part  in 
the  prosecution.*'  Officers  of  a  revenue  cutter  who  furnished  information  were 
allowed  to  join  in  an  action  of  assumpsit  against  the  collector  for  their  share  of  a 
forfeiture  under  the  Non-Intercourse  Act  of  1809.'^  An  informer's  share  in  the 
registry  of  the  court  should  be  decreed  to  be  paid  directly  to  the  persons  bene- 
ficially interested  and  entitled  to  hold  it.'*  If  the  proceeds  of  a  condemnation 
are  brought  into  an  admiralty  court,  the  court  may  decree  an  informer  his 
proportion,  before  it  is  paid  over  to  the  collector.'^ 


X.  REMISSION. 

The  officer's  °^  power  of  remission  is  limited  by  the  law  which  gives  him  the 
power.'^  If  the  officer  remits  the  forfeiture  pursuant  to  his  statutory  authority 
the  cause  of  forfeiture  is  released.^^  At  common  law  the  crown  could  not  remit 
a  forfeiture  so  as  to  affect  legal  rights  properly  vested  in  third  persons."  At  the 
present  time,  if  the  rights  of  individuals  in  the  thing  forfeited  have  not  vested, 
an  officer  of  the  government  to  whom  is  given  by  statute  the  general  power  to 
remit  forfeitures  may,  when  he  exercises  power,  remit  the  individuals'  interests 


89.  Sawyer  v.  Steele,  21  Fed.  Cas.  No. 
12,406,  3  Wash.  464. 

90.  Sawyer    f.    Steele,    21    Fed.    Cas.    No. 

12.406,  3  Wash.  464. 

91.  Sawyer    t.    Steele,    21    Fed.    Cas.    No. 

12.407,  4  Wash.  227,  holding  also  that  it  was 
unnecessary  that  their  commissions  should  be 
given  in  evidence,  for  it  was  sufficient  for 
them  to  show  that  they  acted  on  board  as 
officers. 

92.  U.  S.  V.  Stockwell,  27  Fed.  Cas.  No. 
16,406,  1  Hask.  447. 

An  agreement  between  informers  to  divide 
the  informers'  share  equally  is  valid,  and 
should  be  regarded  by  the  court  in  distribut- 
ing it.  U.  S.  V.  Stockwell,  27  Fed.  Cas.  No. 
16,406,  1  Hask.  447. 

Percentage  on  gross  proceeds  after  pay- 
ment out  of  the  fund  of  the  costs  of  the  pro- 
ceedings see  U.  S.  V.  Seven  Large  Fermenting 
Tubs,  27  Fed.  Cas.  No.  16,254. 

93.  Westcot  c.  Bradford,  29  Fed.  Cas.  No. 
17,429,  4  Wash.  492. 

After  the  money  has  been  paid  over  to  the 
collector,  the  court  cannot,  on  its  admiralty 
side,  decree  in  favor  of  the  informer  against 
the  collector  in  personam  or  against  money 
of  his  in  court  arising  from  some  source  other 
than  the  admiralty  proceeding.  A  suit  at 
common  law  is  the  informer's  runiedy.  West- 
cot  V.  Bradford,  29  Fed.  Cas.  No.  17,429,  4 
Wa.^h.  4P2. 

94.  The  power  of  the  secretary  of  the 
treasury  is  wholly  distinct  from  the  consti- 
tutional pardoning  power  of  the  president, 
and  its  object  is  to  afford  relief,  where  the 
courts  are  obliged  to  inflict  the  penalty.  U.  S. 
V.  Morris,  26  Fed.  Cas.  No.  15,816,  1  Paine 
209  [affirmed  in  10  Wheat.  246,  6  L.  ed.  314]. 

95.  He  cannot  interpose  any  limitation  or 
condition  beyond  that  which  the  law  has  ex- 
pressed. The  Margaretta,  16  Fed.  Cas.  No. 
9,072,  2  Gall.  515. 

A  state  legislature  has  been  held  to  have 
the  power  to  relieve  from  a  forfeiture  after 
judgment,  even  where  the  forfeiture  is  going 


to  a  county  of  the  state.  Conner  v.  Bent,  1 
Mo.  235. 

Partial  remission. — If  the  statute  directs  an 
officer  to  remit  all  forfeitures  within  the  stat- 
ute upon  certain  conditions,  he  cannot  make 
a  partial  remigsion.  The  Margaretta,  16 
Fed.  Cas.  No.  9,072,  2  Gall.  515. 

The  federal  district  court  in  a  case  of  ex- 
treme hardship  remitted  a  forfeiture  under 
the  act  of  March  2,  1807,  which  prohibited 
the  importation  of  negroes  after  Jan.  1,  1808. 
U.  S.  V.  The  Kitty,  26  Fed.  Cas.  No.  15,537, 
Bee  252,  where  the  law  was  passed  sometime 
after  the  vessel  sailed  from  this  country. 

The  person  therefore  who  sets  up  a  pardon 
by  the  officer  to  purge  away  a  forfeiture  must 
show  that  the  pardon  is  within  the  powers 
granted  the  officer.  This  does  not  mean  that 
everything  is  to  be  proved  to  have  been  done 
with  the  precision  and  accuracy  of  special 
pleading,  or  that  a  rigid  adherence  to  forms 
is  to  be  exacted.  But  there  must  be  a  sub- 
stantial compliance  with  the  requisites  of 
the  law;  and  if,  after  every  reasonable  allow- 
ance, this  cannot  be  found,  the  pardon  must 
be  adjudged  to  be  inoperative.  The  Mar- 
garetta, 16  Fed.  Cas.  No.  9,072,  2  Gall.  515. 

96.  Murray  v.  Beck,  17  Fed.  Cas.  No.  9,957, 
2  Cranch  C.  C.  677. 

Fulfilment  of  conditions  imposed  in  a  war- 
rant remitting  forfeiture  is  equivalent  to  sat- 
isfaction of  the  cause  of  action  which  con- 
stituted the  ground  of  seizure.  Murray  v. 
Beck,  17  Fed.  Cas.  No.  9,957,  2  Cranch  C.  C. 
677. 

Were  this  not  the  legal  efiect  of  the  re- 
mission, the  claimant  would  receive  back  his 
property  subject  to  another  proceeding  for 
forfeiture  for  the  same  cause  —  "a  conclu- 
sion too  unreasonable  to  merit  discussion." 
Murray  ».  Beck,  17  Fed.  Cas.  No.  9,957,  2 
Cranch  C.  C.  677. 

97.  Kirk  v.  Lewis,  9  Fed.  645,  4  Woods 
100. 

This  rule  is  in  conformity  with  the  maxim 
'•'  Non  poterit  rex  gratiam  faoere,  cum  injuria 
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as  well  as  the  interest  of  the  ffovernment.'*  It  has  been  held  that  an  individual's 
interest  is  not  vested  and  therefore  can  be  remitted  after  suit  brought  and 
before  judgment  ^  —  in  fact  at  any  time  before  the  individual's  interest  has  been 
determined  by  the  court.* 


Forge.  As  a  noun,  an  establishment,  or  mechanical  contrivance  by  which 
iron  is  made  or  manufactured  from  ore.*  As  a  verb,  to  make  in  the  likeness  of 
something  else,^  to  fabricate  by  false  imitation.'    (See  Alteeations  of  Insteu- 

MENTS  ;    COTJNTEEFEITING  ;    FoEGEEY.) 

Forged.  Counterfeited  ;  *  a  term  which  includes  false  making,  counterfeit- 
ing, and  the  alteration,  erasure,  or  obliteration  of  a  genuine  instrument,  in  whole 
or  in  part,  the  false  making  or  counterfeiting  of  the  signature  of  a  party  or  wit- 
ness, and  the  placing  or  connecting  together,  with  intent  to  defraud,  different 
parts  of  several  genuine  instruments.'    (See  Foege.) 


et  damno  aliorum."    See  U.  S.  v.  Morris,  26 
Fed.  Caa.  No.  15,816,  1  Paine  209. 

98.  The  Laura,  8  Fed.  612,  19  Blatchf.  562 
[affirmed  in  114  U.  S.  411,  5  S.  Ct.  881,  29 
L.  ed.  147];  Pollock  v.  The  Laura,  5  Fed. 
133;  U.  S.  V.  Morris,  26  Fed.  Cas.  No.  15,816, 
1  Paine  209  [affirmed  in  10  Wheat.  246,  6 
L.  ed.  314]. 

99.  U.  S.  V.  Lancaster,  26  Fed.  Cas.  No. 
15,557,  4  Wash.  64;  U.  S.  v.  Twenty- Five 
Thousand  Gallons  Distilled  Spirits,  28  Fed. 
Cas.  No.  16,564. 

1.  Pollock  V.  The  Laura,  5  Fed.  133 ;  Brown 
V.  U.  S.,  4  Fed.  Cas.  No.  2,032,  1  Woolw.  198, 
McCahon  (Kan.)  229,  holding  that  until  the 
order  is  made  for  distribution  or  for  pay- 
ment to  the  informer  or  into  the  treasury  of 
the  United  States  of  the  proceeds  of  the  prop- 
erty forfeited  no  vested  right  has  attached 
which  prevents  a  restoration  of  the  proceeds 
to  the  person  whose  property  was  confiscated. 

A  judgment  or  decree  of  condemnation  does 
not  vest  the  right  of  individuals  (customs 
officers)  so  as  to  secure  them  against  the 
power  of  remission.  U.  S.  v.  Morris,  26  Fed. 
Cas.  No.  15,816,  1  Paine  209  [affirmed  in  10 
Wheat.  246,  6  L.  ed.  314]. 

1.  Rogers  v.  Danforth,  9  N.  J.  Bq.  289, 
296. 

2.  Webster  Diet,  [quoted  in  State  i).  Mc- 
Kenzie,  42  Me.  392,  394]. 

3.  Specifically  in  law,  to  so  make  a  false 
instrument  in  the  similitude  of  an  instru- 
ment by  which  one  person  could  be  obligated 

[X] 


to  another  for  the  purpose  of  fraud  or  deceit. 
Century  Diet,  [quoted  in  People  v.  Mitchell, 
92  Cal.  590,  592,  28  Pac.  597]. 

The  term  "  forge  "  in  law  indicates  a  fraud- 
ulent purpose  in  making  the  paper.  Haskins 
V.  Ralston,  69  Mich.  63,  67,  37  N.  W.  45,  13 
Am.  St.  Rep.  376. 

4.  State  V.  Willaon,  28  Minn.  52,  54,  9 
N.  W.  28;  Mann  v.  People,  15  Hun  (N.  Y.) 
155,  165. 

5.  State  V.  Greenwood,  76  Minn.  211,  213, 
78  N.  W.  1042,  1117,  77  Am.  St.  Rep.  632,  as 
used  in  Minn.  Gen.  St.  (1894)  §  6701,  and  in 
N.  Y.  Pen.  Code  (1903),  §  520. 

Forged  authority  see  6  Cyc.  1005  note  25. 

"Forged  bill"  is  a  bill  to  which  the  sig- 
natures of  the  officers  of  the  bank  whence  it 
purports  to  have  been  issued  are  forged  or 
otherwise  falsely  affixed.  Kirby  v.  Ohio,  1 
Ohio  St.  185,  187.  See  also  7  Cyc.  961  note 
57. 

Forged  indorsement  see  10  Cyc.  625,  628 
note  15,  629;  8  Cyc.  66  note  67;  7  Cyc.  647 
note  22,  783  note  73,  811  note  51,  1034. 

Forged  instrument  see  7  Cyc.  1041,  1042. 

Forged  note  see  8  Cyc.  113  note  17,  148 
note  59,  237  note  37;  7  Cyc.  906  note  14,  917 
note  59,  1012  note  40;  6  Cyc.  293  note  36. 

Forged  order  see  9  Cyc.  861  note  23;  6  Cyc. 
472  note  51. 

Forged  paper  see  7  Cyc.  533  note  2. 

Forged  power  of  attorney  see  10  Cyc. 
625. 

Forged  signature  see  7  Cyc.  1064  note  8. 
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a.  In  General,  1374 

b.  By  Addition,  1375 

c.  By  Subtraction,  1375 

d.  By  Substitution,  1375 

e.  Immaterial  Alterations,  1375 

C.  Intent  to  Defraud,  1376 

1.  In  General,  1876 

2.  Person  Defrauded,  1378 

3.  When  Intent  to  Defraud  Insufficient,  1378 

D.  Efficacy  of  Instrument  to  Defraud,  1379 

IV.  WHAT  WRITINGS  ARE  SUBJECTS  OF  FORGERY,  1380 

A.  In  General,  1380 

1.  Introductory  Statement,  1380 

2.  Yoid  Instruments,  1380 

3.  Won  -Enforceable  Contracts,  1381 

4.  Instruments  No  Longer  in  Force,  1881 

5.  Instruments  Not  Conforming  to  Statutes,  1381 

6.  Instruments  Invalid  From  Extrinsic  Facts,  1382 

7.  Imperfect  and  Incomplete  Instruments,  1383 

8.  Instruments  Awkwardly  or  Unskilfully  Drawn,  1384 

B.  Pa/rtioular  Inst/ruments,  1384 

1.  Notes,  Checks,  Bonds,  or  Receipts,  1884 

2.  Orders,  Demands,  Warrants,  or  Requests,  1385 

3.  Deeds,  Mortgages,  or  Wills,  1885 

4.  Records  or  Account -Books,  1385 

5.  Certificates,  1386 

6.  Letters  or  Statements,  1386 

7.  Indorsements,  Gua/ranties,  or  Acceptances,  1386 

8.  Miscellaneous  Instruments,  1887 

V.  DEGREES  OF  FORGERY,  1387 

♦  Author  of  "Eweirs  Domestic  Relations,"  "Ewell's  Essentials  of  the  Law,"  "Ewell's  Fixtures,"  etc.,  etc. 

1367 


1368     [19Cye.]  FORGERY 

VI.  UTTERING  OF  FORGED  INSTRUMENT,  1388 

A.  In  General,  1388 

B.  Specific  Instances  of  Uttering,  1389 

VII.  POSSESSION   OF  FORGED  INSTRUMENT,  1390 

VIII.  DISPOSING  OF  AND  PUTTING  AWAY  FORGED  BANK-NOTES,  1390 
IX.  PERSONS  LIABLE,  1390 
X.  JURISDICTION,  1391 
XL  VENUE,  1391 
XII.  PRELIMINARY  PROCEEDINGS,  1392     - 

XIII.  INDICTMENT  OR  INFORMATION,  1393 

A.  The  Allegations,  1393 

1.  In  Prosecutions  For  Forgery,  1393 

a.  In  General,  1393 

b.  Charging  Statutory  Offenses,  1398 

c.  ParticulMr  Averments,  1394 

(i)  As  to  Mahing,  1394 
(ii)  As  to  Alteration,  1394 

(a)  In  General,  1394 

(b)  Of  Records,  \Z^f> 

(hi)  As  to  Intent  to  Defraud,  1395 

(a)  In  General,  1395 

(b)  Designation  of  Person  Defrauded,  1395 
(iv)  Description  of  Instrument,  1397 

(a)  In  General,  1397 

(b)  Tenor  or  Copy  of  Instrument,  1397 

(c)  Purport  of  Instrument,  1398 

(d)  Translations,  1399 

(e)  Instruments  Lost,  Destroyed,  or  Withheld,  1399 

(f)  Repugnancy  or  Ainbiguity,  1399 
(gj  Variances,  1400 

(1)  Material  Variances,  1400 

(2)  Immaterial  Va/riances,  1401 
(v)  Designation  of  Instrument,  1403 

(vi)  Averments  of  Extrinsic  Facts,  1405 

(a)  In  General,  1405 

(b)  Lack  of  Authority  to  Make  or  Alter,  1405 

(c)  Showing  How  Instrument  Might  Defraud,  1405 

(d)  Authority   of  Apparent  Parties    to    Instru- 

ment, 1407 

(e)  Explanation  of  Meaning  of  Instrument,  1408 

(f)  Description  of  Person  Defrauded,  1408 
(vii)    Venue,  1409 

2.  In  Prosecutions  For  Uttering  Forged  Instruments,  1409 

3.  In  Prosecutions  For  Possession  of  Forged  Instruments,  1410 

4.  Ill  Prosecutions  For  Feloniously  Disposing  of  and  Putting 

Away  Forged  Bank-Notes,  1410 

B.  Joinder  of  Offenses,  1410 

C.  Election  of  Offense  on  Which  to  Base  Prosecution,  1411 

XIV.  DEFENSES,  1411 

XV,  EVIDENCE,  1411 

A.  Burden  of  Proof  1411 
1.  In  General,  1411 
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2.  Descriptive  Allegations,  1412 

3.  Production  of  Forged  Instrument,  1413 

B.  Presumptions,  1413 

C.  Admissibility,  1413 

1.  Li  General,  1413 

2.  Falsity  of  Instrument,  1413 

a.  /?i  General,  1413 

b.  Fictitious  Parties  to  Instruments,  1414 

3.  Making  of  False  Instrument,  1414 

4.  Intent  to  Defraud,  1416 

5.  Efficacy  of  Instrument  to  Defrau,d,  1417 

6.  Authority  of  Defendant  to  Make  Instrument,  1417 

Y.  Financial     Condition    of   Accused    or     Party    Apparently 
liable,  1417 

8.  Corporate  Existence  of  Party  Defrauded,  1417 

9.  Copy  of  Forged  Instrument,  1418 

10.  Proof  of  Handwriting,  1418 

a.  In  General,  1418 

b.  By  Comparison,  1418 

11.  Alteration  of^  Existing  Instrument,  1419 

12.  Uttering  of  Instrument,  1419 

13.  Knowledge  of  Falsity  of  Instrument,  1419 

14.  Possession  of  False  Instrument,  1420 

15.  Disposing  of  and  Putting  Away  Forged  Bank-No£es,  1430 

D.  Weight  and  Sufficiency,  1420 

1.  /tj.  General,  1420 

2.  Falsity  of  Instrument,  1430 

a.  /ti  General,  1430 

b.  Fictitious  Parties  to  Instrument,  1431 

3.  Making  of  False  Instrument,  1421 

4.  Intent  to  Defraud,  1423 

a.  7?i  General,  1433 

b.  J.  Particular  Person,  1423 

5.  Efficacy  of  Instrument  to  Defraud^  1424 

6.  Authority  of  Defendant  to  Make  Instrument,  1424 
Y.  Corporate  Existence  of  Party  Defrauded,  1434 

8.  Alteration  of  Existing  Instrument,  1435 

9.  Uttering  False  Instrument,  1435 

a.  Ttz,  General,  1425 

b.  Knowledge  of  Falsity  of  Instrument,  1435 

10.  Possession  of  False  Instrument,  1435 

11.  Venue,  1435 

XVI.  TRIAL,  1426 

A.  Conduct  in  General,  1436 

B.  Questions  of  law  and  Fact,  1436 
0.  Instructions,  1427 

1.  i^i  General,  1437 

2.  Defining  the  Offense,  1427 

3.  Explaining  Meaning  of  the  Instrument,  1437 

4.  -4.S   ^0   Making  or  Assisting   in   Makvng  of   False   Instru- 

ment, 1427 
h.Asto  Intent  to  Defraud,  1427 
6.  As  to  Authority  to  Make  Instrument,  1428 
Y.  .^s  #0  Uttering  of  False  Instrument,  1438 
8.  As  to  Possession  of  False  Instrument,  1438 
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D.  Verdict,\'m 

E.  Sentence  and  Punishment,  1429 

XVII.  REVIEW,  1430 

cross-re;fe:re:ncbs 

For  Matters  Eelating  to  : 

Alteration  of  Writing  in  Genei-al,  see  Alterations  of  Insteuments. 
Counterfeiting,  see  Coiinteefeiting. 
Forged  Instrument : 

As  Color  of  Title,  see  Adveese  Possession. 

Cancellation  of,  see  Cancellation  of  Insteitments. 
Forged  Paper : 

Civil  Liability  "With  Eespect  to,  see  Commeecial  Papee. 

Paying,  Discounting,  Etc.,  see  Banks  and  Banking. 

Eights  and  LiabiHties  of  Parties  to,  or  Holders  of,  see  Banks  and  Bank- 
ing ;  Commeecial  Papee. 
Forgery : 

Acquittal  of  as  Bar  to  Prosecution  For  Similar  Offense,  see  Ceiminal 
Law. 

As  Defense  to  Action  on  Bill  or  Note,  see  Commeecial  Papee. 

Conspiracy  to  Commit,  see  Conspieact. 

Extradition  For,  see  Exteadition  (Intbbnational). 
General  Matters   Eelating  to  Criminal  Law  and  Criminal  Procedure,  see 

Criminal  Law. 

I.    DEFINITION. 

Forgery  is  the  false  making  or  materially  altering,  with  intent  to  defraud,  of 
any  writing  which,  if  genuine,  might  apparently  be  of  legal  efficacy,  or  the 
foundation  of  a  legal  liability.'' 

XL  STATUTORY  PROVISIONS. 
A.  Effect  on  Common  Law.     The  offense  of  forgery  is  now  defined  in  many 
states  by  statute.     In  such  case  the  statute  does  not  repeal  the  common  law,^  but 

1.  2  Bishop  Cr.  L.  §  523 ;  Rembert  v.  State,  uttering  of  a  forged  instrument,  and  some-, 

53  Ala.   467,  468,  25  Am.  Rep.   639;   Smith  times  obtaining  property  by  false  pretense. 

V.  State,  29  Fla.  408,  423,  10  So.  894;  State.  If  the  instrument  used  is  false  in  itself  and 

V.  Thompson,  19  Iowa  299,  303.  is  one  which  if  genuine  would  create  some 

Other  definitions  are:     "  The  false  making  right  or  liability,  obtaining  property  on  the 

of  an  instrument,  which  purports  on  the  face  faith  of.  it  is  forgery  or  the  uttering  of  a 

of  it  to  be  good  and  valid  for  tho  purposes  for  forged  instriunent  as  the  case  may  be   (Peo- 

which  it  was  created,  with  a  design  to  defraud  pie  v.  Peacock,  6  Cow.   (N.  Y.)   72;  Mathews 

any  person  or  persons."     Jones'  Case,  2  East  v.  State,  33  Tex.  102;   Witherspoon  v.  State, 

P.  C.  991,  1  Leach  C.  C.  36.  (Tex.  Cr.  App.  1896)   37  S.  W.  433;  Hirsch- 

"  The  false  making  of  any  written  instru-  field  v.  State,  11  Tex.  App.  207) ;  but  if  the 

ment,  for  the  purpose   of   fraud  or   deceit."  instrument   is   not   in   itself   a   false   instru- 

State  V.  Phelps,  11  Vt.  116,  120,  34  Am.  Dec.  ment  but  only  false  by  reason  of  the  use  made 

672.  of  it   (Hoge  v.  Chicago  First  Nat.  Bank,  18 

"  The  fraudulent  making  or  alteration  of  a  111.  App.  501 ;  Reg.  v.  Martin,  5  Q.  B.  D.  34, 

Written   instrument  to  the  prejudice  of   the  14  Cox  C.  C.  375,  44  J.  P.  74,  49  L.  J.  M.  C. 

rights  of  another."    Com.  v.  Chandler,  Thach.  11,  41  L.  T.  Rep.  N.  S.  531,  28  Wkly.  Rep. 

Cr.  Cas.  (Mass.)  187;  Com.  v.  Bargar,  2  L.  T.  232;   Reg.  v.  Smith,  8  Cox  C.  C.  32,  Dears. 

N.  S.  (Pa.)  161;  Com.  v.  Bargar,  2  L.  T.  N.  S.  &  B.  566,  4  Jur.  N.  S.  1003,  27  L.  J.  M.  C. 

(Pa.)    37;    Reg.    v.    Blackstone,   4   Manitoba  225,  6  Wkly.  Rep.  495),  or  if  it  is  one  which 

296,  299.  if  genuine  would  not  be  of  any  legal  validity 

"The  fraudulent  making  of  a  false  writ-  (State  v.  Henn,  39  Minn.  464,  40  N.  W.  564; 

ing,  which,  if  genuine,  would  apparently  be  State  v.  Stewart,  9  N.  D.  409,  83  N.  W.  869; 

of  some   legal   efficacy."      State  v.   Rose,   70  Tyler   v.   State,  2   Humphr.    (Tenn.)    37,   36 

Minn.  403,  410,  73  N.  W.  177.  Am.   Dee.   293;    Com.   v.   Quann,  2   Va.   Cas. 

False  pretenses  distinguished. —  Where  the  89 ) ,  its  use  to  obtain  property  is  the  crime  of 

false  pretense  made  use  of  to  obtain  money  obtaining  property  by  false  pretense. 
or  property  is  a  written  instrument,  the  re-  2.  Maine. —  State  v.  Kimball,  50  Me.  409. 

suiting  crime   is   sometimes   forgery  or   the  Massachusetts. —  Com.     v.     Dunleay,     157 
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merely  prescribes  a  different  punishment,  in  the  cases  enumerated  in  it,  from  that 
provided  by  the  common  law.* 

B.  Construction.  In  some  cases  the  statute  is  very  broad  in  its  terms,  and 
covers  any  writing  which  can  be  used  to  defraud;*  but  where  the  language  of 
the  statute  is  less  comprehensive  it  is  essential  to  a  conviction  thereunder  that  the 
instrument  be  of  the  character  designated  by  the  statute,^  although  such  language 


Mass.  386,  32  N.  E.  356;  Com.  v.  Hinds,  101 
Mass.  209;  Com  v.  Ayer,  3  Cush.  150. 

South  Carolina. —  State  v.  Jones,  1  McMull. 
236,  36  Am.  Dec.  257. 

Vermont. —  State  v.  Morton,  27  Vt.  310,  65 
Am.  Dec.  201. 

United  States. —  U.  S.  v.  McCarthy,  26  Fed. 
Gas.  No.  15,656,  4  Cranch  C.  C.  304. 

See  23  Cent.  Dig.  tit.  "Forgery,"  §§  2,  3. 

3.  State  V.  Kimball,  50  Me.  409.  And  see 
infra,  XVI,  E. 

4.  Arkansas. —  Arnold  v.  State,  71  Ark. 
367,  74  S.  W.  513. 

California. —  People  v.  Turner,  113  Cal. 
278,  45  Pac.  331. 

Connecticut. —  State  v.  Cooper,  5  Day  250. 

Georgia. —  Shope  v.  State,  106  Ga.  226,  32 
S.  E.  140;  Billups  v.  State,  88  Ga.  27,  13 
S.  E.  830. 

Mississippi. — France  v.  State,  83  Miss.  281, 
35  So.  313. 

Missouri. —  State  v.  ,Gullette,  121  Mo.  447, 
26  S.  W.  354. 

Pennsylvania. —  Com.  v.  Compton,  7  Lack. 
Leg.  N.  108,  14  York  Leg.  Eec.  195. 

Tennessee. —  Luttrell  v.  State,  85  Tenn. 
232,  1  S.  W.  886,  4  Am.  St.  Eep.  760. 

Texas. —  Dooley  v.  State,  21  Tex.  App.  549, 
2  S.  W.  884;  Ponville  v.  State,  17  Tex.  App. 
368;  Costley  v.  State,  14  Tex.  App.  156. 

England. —  Jones'  Case,  2  East  P.  C.  991, 

1  Leach  C.  C.  366. 

5.  California. —  In  re  Corryell,  22  Cal.  178. 
New  York.—  People  v.  Underhill,  142  N.  Y. 

38,  36  N.  E.  1049  [reversing  75  Hun  329,  26 
N.  Y.  Suppl.  1030] ;  People  v.  Mann,  75  N.  Y. 
484,  31  Am.  Eep.  482;  People  v.  Peck,  67  Hun 
560,  22  N.  Y.  Suppl.  576;  People  v.  Cady,  6 
Hill  490  [affirming  15  Hun  155].. 

Pennsylvania. —  Com.  v.  Beamish,  81  Pa. 
St.  389. 

Texas. —  Huckaby  v.  State,  (Cr.  App.  1904) 
78  S.  W.  942;  Eogers  v.  State,  8  Tex.  App. 
401. 

Vermont. —  State  v.  Morton,  27  Vt.  310,  65 
Am.  Dec.  201. 

United  States. —  Cross  v.  North  Carolina, 
132  U.  S.  131,  10  S.  Ct.  47,  33  L.  ed.  287 
[affirming  101  N.  C.  770,  7  S.  E.  715,  9  Am. 
St.  Eep.  53]  ;  Neall  v.  U.  S.,  118  Fed.  699,  56 
C.  C.  A.  31;  U.  S.  V.  Glasener,  81  Fed.  566; 
U.  S.  V.  Albert,  45  Fed.  552;  U.  S.  v.  Barn- 
hart,  33  Fed.  459,  13  Sawy.  126;  U.  S.  v. 
■Reese,  27  Fed.  Cas.  No.  16,138,  4  Sawy.  629 
[reversed  on  another  point  in  9  Wall.  13,  19 
L.  ed.  541]. 

England. —  Reg.  v.  Pringle,  9  C.  &  P.  408, 

2  Moody  C.  C.  127,  38  E.  C.  L.  243;  Eex  v. 
Arscott,  6  C.  &  P.  408,  25  E.  C.  L.  499. 

The  rule  stated  in  the  text  has  been  ap- 
plied in  respect  of  prosecutions  under  stat- 


utes making  it  an  offense  to  forge  the  follow- 
ing instruments:  Promissory  notes  (Corbett 
V.  State,  24  Ga.  287;  People  v.  Parker,  114 
Mich.  442,  72  N.  W.  250;  Eex  v.  Wilcocks, 
2  Euss.  C.  &  M.  905 )  ;  undertakings  for  the 
payment  of  money  (Eeg.  v.  West,  2  C.  &  K. 
496,  2  Cox  C.  C.  437,  1  Den.  C.  C.  258,  61 
E.  C.  L.  496;  Clark  v.  Newsam,  1  Exch.  131, 
16  L.  J.  Exch.  296,  5  E.  &  Can.  Cas.  69; 
Eeg.  V.  Mitchell,  2  F.  &  F.  44)  ;  bills  of  ex- 
change (State  V.  Murphy,  46  La.  Ann.  415, 
14  So.  920;  Eeg.  v.  Harper,  7  Q.  B.  D.  78, 
14  Cox  C.  C.  574,  50  L.  J.  M.  C.  90,  44  L.  T. 
Eep.  N.  S.  615,  29  Wkly.  Eep.  743);  war- 
rants, orders,  or  requests  (Horton  V.  StatCj 
53  Ala.  488;  People  v.  Smith,  112  Mich.  192, 
70  N.  W.  466,  67  Am.  St.  Eep.  392;  People 
V.  Thompson,  2  Johns.  Cas.  (N.  Y.)  342; 
Dobbs'  Case,  6  City  Hall  Eec.  (N.  Y.)  61; 
State  V.  Leak,  80  N.  C.  403;  State  v.  Lamb, 
65  N.  C.  419;  Walton  v.  State,  6  Yerg. 
(Tenn.)  377;  U.  S.  v.  Green,  26  Fed.  Cas. 
No.  15,255,  2  Cranch  C.  C.  520;  Eeg.  v. 
Thorn,  C.  &  M.  206,  2  Moody  C.  C.  210,  41 
E.  C.  L.  116;  Eeg.  v.  Ellis,  4  Cox  C.  C.  258; 
Clinch's  Case,  2  East  P.  C.  938,  1  Leach  C.  C. 
540;  Ellor's  Case,  2  East  P.  C.  937,  1  Leach 
C.  C.  323;  Williams'  Case,  2  East  P.  C.  937, 

1  Leach  C.  C.  114;  Rex  v.  Mitchell,  2  East 
P.  C.  936;  Eeg.  v.  Mitchell,  2  F.  &  F.  44; 
Eeg.  V.  Pilling,  1  F.  &  F.  324;  Eeg.  r.  Eeo- 
pelle,  20  U.  C.  Q.  B.  260 )  ;  bonds  ( State  v. 
Briggs,  34  Vt.  501)  ;  deeds  (Eeg.  v.  Morton, 
L.  R.  2  C.  C.  22,  12  Cox  C.  C.  456,  42  L.  J. 
M.  C.  58,  28  L.  T.  Rep.  N.  S.  452,  21  Wkly. 
Rep.  629)  ;  acquittances  or  receipts  (Com.  v. 
Lawless,  101  Mass.  32;  People  v.  Hoag,  2 
Park.  Cr.  (N.  Y.)  36;  State  v.  Foster,  3 
McCord  (S.  C.)  442;  Reg.  v.  French,  L.  E.  1 
C.  C.  217,  11  Cox  C.  C.  472,  39  L.  J.  M.  C. 
58,  21  L.  T.  Eep.  N.  S.  726,  18  Wkly.  Eep. 
354;  Reg.  v.  Cooper,  2  C.  &  K.  586,  61  E.  C.  L. 
586;  Reg.  v.  West,  2  C.  &  K.  496,  2  Cox  C.  C. 
437,  1  Den.  C.  C.  258,  61  E.  C.  L.  496;  Reg. 
r.  Gooden,  11  Cox  C.  C.  672;  Reg.  v.  Parker, 

2  Cox  C.  C.  274 ;  Clarke  v.  Newsam,  1  Exch. 
131,  16  L.  J.  Exch.  296,  5  R.  &  Can.  Cas. 
69;  Rex  v.  Harvey,  R.  &  R.  169);  certifi- 
cates (Maddox  v.  State,  87  Ga.  429,  13  S.  E. 
559;  State  v.  Rhine,  84  Iowa  169,  50  N.  W. 
676 )  ;  records  ( Downing  v.  Brown,  3  Colo. 
571;  State  v.  Floyd,  Houst.  Cr.  Cas.  (Del.) 
110;  Harrington  v.  State,  54  Miss.  490; 
Smith  V.  State,  18  Ohio  St.  420;  State  v. 
Bronson,  1  Ohio  Dec.  (Reprint)  31,  1  West. 
L.  J.  222;  Whalley  r.  Tongue,  29  Oreg.  48, 
43  Pac.  717)  ;  process  of  court  (Reg.  v.  Cas- 
tle, 7  Cox  C.  0.  375,  Dears.  &  B.  363,  3  Jur. 
N.  S.  1308,  27  L.  J.  M.  C.  70,  6  Wkly.  Rep. 
83). 

The  words  "warrant"   or  "order"   in  7 
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is  not  to  be  so  strictly  construed  as  to  exclude  instruments  not  teclinically  of  the 
kind  described.^  An  incomplete  instrument  is  not  witbin  the  statutes.'  Where 
the  words  "other  instrument"  or  "other  writing"  follow  an  enumeration  of 
specific  instruments,  they  are  limited  to  instruments  of  the  class  mentioned  in  the 


Greo.  II,  c.  22,  were  synonymous.  Eex  v. 
Mitchell,  2  East  P.  C.  936. 

6.  State  V.  Neale,  1  Ohio  Dec.  (Reprint) 
153,  2  West.  L.  J.  570 ;  Gibson's  Case,  2  East 
P.  C.  899,  1  Leach  C.  C.  61. 

The  rule  stated  in  the  text  has  been  ap- 
plied in  prosecutions  under  statutes  making 
it  an  offense  to  forge  the  following  instru- 
ments: Bills  of  exchange  (Mcintosh's  Case, 
2  Bast  P.  C.  942,  956,  2  Leach  C.  C.  883; 
Eex  V.  Chisholm,  R.  &  R.  220)  —  a  check  is 
a  bill  of  exchange  (Hawthorn  v.  State,  56 
Md.  530;  State  v.  Coyle,  41  Wis.  267.  Contra, 
Townsend  v.  State,  92  Ga.  732,  19  S.  E.  55 )  ; 
drafts  (State  v.  Brett,  16  Mont.  360,  40 
Pac.  873);  checks  (State  v.  Vincent,  91  Mo. 
662,  4  S.  W.  430)  ;  promissory  notes  (Gar- 
mire  V.  State,  104  Ind.  444,  4  N.  E.  54; 
Com.  V.  Riley,  Thaoh.  Cr.  Cas.  (Mass.)  67; 
Com.  V.  Hensley,  2  Va.  Cas.  149;  Reg.  v. 
McDonald,  12  U.  C.  Q.  B.  543);  bonds 
(Bishop  V.  State,  55  Md.  138)  ;  orders,  war- 
rants, undertakings,  or  requests  for  money 
(People  V.  McGlade,  139  Cal.  66,  72  Pac. 
600;  People  v.  Bibby,  91  Cal.  470,  27  Pac. 
781;  Smith  v.  State,  29  Fla.  408,  10  So.  894; 
People  V.  Howell,  4  Johns.  (N.  Y.)  296; 
People  V.  Krummer,  4  Park.  Cr.  (N.  Y.) 
217;  State  v.  Nevius,  23  Vt.  519;  V.  S.  v. 
Brown,  24  Fed.  Cas.  No.  14,658,  3  Cranch 
C.  C.  268;  Reg.  v.  Chambers,  L.  R.  1  C.  C. 
341,  12  Cox  C.  C.  109,  41  L.  J.  M.  C.  15,  25 
L.  T.  Rep.  N.  S.  507,  20  Wkly.  Rep.  103; 
Reg.  V.  Stone,  2  C.  &  K.  364,  1  Den.  C.  C. 
181,  61  E.  C.  L.  364;  Reg.  v.  Carter,  1  C.  & 
K.  741,  1  Cox  C.  C.  170,  1  Den.  C.  C.  65,  47 
E.  C.  L.  741;  Reg.  v  Taylor,  1  C.  &  K.  213, 
47  E.  C.  L.  213;  Reg.  v.  Vanderstein,  10 
Cox  C.  C.  177,  16  Ir.  C.  L.  574;  Reg.  v. 
Joyce,  10  Cox  C.  C.  100,  11  Jur.  N.  S.  472, 
L.  &  C.  576,  34  L.  J.  M.  C.  168,  12  L.  T.  Rep. 
N.  S.  351,  13  Wkly.  Rep.  662;  Reg.  v.  Lons- 
dale, 2  Cox  C.  C.  222 ;  Reg.  v.  Ferguson,'  1 
Cox  C.  C.  241 ;  Reg.  v.  Raake,  8  C.  &  P.  626, 
2  Moody  C.  C.  66,  34  E.  C.  L.  928;  Reg.  v. 
Reed,  S  C.  &  P.  623,  2  Lewin  C.  C.  185,  34 
E.  C.  L.  927;  Willoughby's  Case,  2  East  P.  C. 
944;  Rex  v.  Shepherd,  2  East  P.  C.  944,  1 
Leach  C.  C.  226;  Rex  v.  Bamfield,  1  Moody 
C.  C.  416;  Reg.  v.  Anderson,  2  M.  &  Rob. 
469;  Reg.  v.  Tuke,  17  U.  C.  Q.  B.  296); 
orders,  drafts,  or  requests  for  goods  (People 
V.  Palmer,  127  Mich.  383,  86  N.  W.  831; 
People  V.  Phillips,  118  Mich.  699,  77  N.  W. 
245,  74  Am.  St.  Rep.  436;  State  v.  Brett,  16 
Mont.  360,  40  Pac.  673;  People  v.  Shaw,  5 
Johns.  (N.  Y.)  236;  U.  S.  v.  Brown,  24  Fed. 
Cas.  No.  14,658,  3  Cranch  C.  C.  268;  U.  S. 
V.  Book,  24  Fed.  Cas.  No.  14,624,  2  Cranch 
C.  C.  294;  Reg.  v.  Turberville,  4  Cox  C.  C. 
13;  Rex  n.  Thomas,  7  C.  &  P.  851,  2  Moody 
C.  C.  16,  32  E.  C.  L.  906;  Rex  v.  Evans,  5 
C.  &  P.  553,  24  E.  C.  L.  704;  Jones'  Case, 
2  East  P.  C.  941,  1  Leach  C.  C.  53) ;  deeds 

[n.  B] 


(Paige  V.  People,  3  Abb.  Dec.  (N.  Y.)  439, 
6  Park.  Cr.  683 ;  People  v.  Flanders,  18  Johns. 
(N.  Y.)  164;  Rex  v.  Fauntleroy,  2  Bing.  413, 
9  E.  C.  L.  638,  1  C.  &  P.  421,  12  E.  C.  L. 
247,  1  Moody  C.  C.  52,  10  Moore  C.  P.  1; 
Reg.  V.  Pringle,  Moody  C.  C.  127 )  ;  a  mort- 
gage is  a  deed  (People  v.  Caton,  25  Mich. 
388);  so  is  a  chattel  mortgage  (People  v. 
Watkins,  106  Mich.  437,  64  N.  W.  324)  ;  ao 
is  a  discharge  of  a  mortgage  (Meserve  v. 
Com.,  137  Mass.  109)  ;  power  of  attorney 
(Leslie  v.  State,  10  Wyo.  10,  65  Pac.  849, 
69  Pac.  2 )  ;  acquittance,  discharge,  or  re- 
ceipt (Com.  V.  Brown,  147  Mass.  585,  18 
N.  E.  587,  9  Am.  St.  Rep.  736,  1  L.  R.  A. 
620;  Com.  v.  Talbot,  2  Allen  (Mass.)  161; 
Com.  V.  Ladd,  15  Mass.  526;  State  v.  Shel- 
ters, 51  Vt.  102,  31  Am.  Rep.  679;  Reg.  v. 
Smith,  9  Cox  C.  C.  162,  8  Jur.  N.  S.  572, 
L.  &  C.  168,  31  L.  J.  M.  C.  154,  6  L.  T. 
Rep.  N.  S.  300,  10  Wkly.  Rep.  583;  Reg.  v. 
Fitch,  9  Cox  C.  C.  160,  8  Jur.  N.  S.  624,  L. 
&  C.  159,  6  L.  T.  Rep.  N.  S.  256,  10  Wkly. 
Rep.  489;  Reg.  v.  Meigh,  7  Cox  0.  C.  401; 
Reg.  V.  Fitchie,  7  Cox  C.  C.  257,  Dears.  &  B. 
175,  3  Jur.  N.  S.  419,  26  L.  J.  M.  C.  90,  4 
Wkly.  Rep.  505;  Reg.  v.  Pries,  6  Cox  C.  C. 
165;  Reg.  v.  Johnston,  5  Cox  C.  C.  133;  Reg. 
V.  Hill,  2  Cox  C.  C.  246;  Reg.  v.  Vaughan,  8 
C.  &  P.  276,  34  E.  C.  L.  732 ;  Rex  v.  Rice,  6 
C.  &  P.  634,  25  E.  C.  L.  613;  Hunter's  Case, 
2  East  P.  C.  977,  2  Leach  C.  C.  624;  Har- 
rison's Case,  2  East  P.  C.  926,  988,  1  Leach 
C.  C.  180;  Reg.  v.  Carson,  14  U.  C.  C.  P. 
309)  ;  certificates  (Atkinson  v.  Reding,  5 
Blackf.  (Ind.)  39;  Meserve  v.  Com.,  137 
Mass.  109;  State  v.  Grant,  74  Mo.  33); 
records  (State  v.  Henning,  158  Ind.  196,  63 
N.  E.  207;  Turbeville  v.  State,  56  Miss.  793; 
People  V.  Peck,  67  Hun  (N.  Y.)  560,  22 
N.  Y.  Suppl.  576  [affirmed  in  138  N.  Y.  386, 
34  N.  E.  347,  20  L.  R.  A.  381];  Ream  v. 
Com.,  3  Serg.  &  R.  (Pa.)  207)  ;  documents 
(Com.  V.  Cullen,  13  Phila.  (Pa.)  442;  U.  S. 
V.  Schoyer,  27  Fed.  Cas.  No.  16,232a)  ;  in- 
struments (State  V.  'Lee,  32  Kan.  360,  4  Pac. 
653;  State  v.  Fenly,  18  Mo.  445;  Com.  v. 
Phipps,  16  Phila.  (Pa.)  457;  State  v.  Bul- 
lock, 54  S.  C.  300,  32  S.  E.  424;  Alexander 
V.  State,  28  Tex.  App.  186,  12  S.  W.  595; 
Reg.  V.  Riley,  [1896]  1  Q.  B.  309,  18  Cox 
C.  C.  285,  60  J.  P.  519,  65  L.  J.  M.  C.  74, 
74  L.  T.  Rep.  N.  S.  254,  44  Wkly., Rep.  318. 
Indorsement  upon  the  back  of  a  post-office 
warrant  is  a  part  of  the  instrument.  U.  S.  v. 
Jolly,  37  Fed.  108. 

Negotiability  of  instrument. —  To  authorize 
a  conviction  under  a  statute  making  it  an 
offense  to  forge  a  promissory  note  it  is  not 
necessary  that  the  note  forged  be  negotiable. 
Rex  V.  Box,  R.  &  R.  223,  6  Taunt.  325. 

7.  Wade's  Case,  2  City  Hall  Rec.  (N.  Y.) 
46;  Eex  v.  Cullen,  5  C.  &  P.  116,  1  Moody 
C.  C.  300,  24  E.  C.  L.  481;  Lyon's  Case,  2 


FORGERY  [19  CycJ     1373 

section,^  unless  the  wording  of  the  statute  is  so  broad  as  to  indicate  that  the  rule 
oi  ejusdem  generis  does  not  apply.'  "Where  the  sections  of  a  statute  are  conflict- 
ing, the  one  prescribing  the  lightest  punishment  is  at  least  valid ;  ^^  and  where  a 
statute  is  passed  between  the  time  of  forging  an  instrument  and  the  uttering  of 
it,  a  conviction  may  be  had  for  the  latter,  if  within  the  statute,  altliough  not  for 
the  former."  Where  a  statute  contains  typographical  errors  the  court  will  give 
effect  to  the  statute  according  to  its  true  meaning  if  this  be  apparent  from  the 
context.'* 

III.  ELEMENTS  OF  OFFENSE. 

A.  In  General.  To  constitute  the  crime  of  forgery  it  is  essential  that  three 
things  should  exist :  (1)  There  must  be  a  false  making  or  other  alteration  of 
some  instrument  in  writing;'*,  (2)  there  must  be  a  fraudulent  intent;'*  and  (3) 
the  instrument  must  be  apparently  capable  of  effecting  a  fraud. '^ 

B.  Making  or  Alteration  of  Instrument —  I.  In  General.  Tlie  first  ele- 
ment'^ of  the  offense  of  forgery  is  the  false  making  or  alteration  of  some  instru- 
ment in  writing."  The  forgery  may  consist  in  making  the  entire  instrument,'^ 
or  in  altering  an  existing  one." 

2.  Making  Entire  Instrument  —  a.  Writing  Over  a  Genuine  Signature.  Where 
a  person  procures  the  signature  of  another  upon  a  blank  paper,  and,  without 
authority,^ from  the  latter,  writes  a  promissory  note  or  other  apparently  valid 
instrument  above  it,  he  is  guilty  of  forgery.*'  And  the  rule  is  the  same  where  an 
agent,  having  the  genuine  signature  of  his  principal  with  instructions  to  write  an 
instrument  in  a  certain  way,  disobeys  his  instructions."  Nor  does  it  make  any 
difference  that  the  signature  is  printed,  if  the  instrument,  when  completed,  pos- 
sesses an  apparent  validity.'^ 

b.  Improper  Exercise  of  Authority.  Although  a  person  is  authorized  to 
sign  the  name  of  another  to  certain  documents,  yet  if  he  signs  such  name  to  a 
false  document  it  is  forgery.^  An  officer,  public  or  private,  who  is  authorized 
to  issue  certain  instruments  in  his  official  capacity  is  guilty  of  forgery  if  he  issues 
a  false  document,  although  signed  with  his  own  name.**    But  one  who  executes 

East  P.  C.  933,  2  Leach  C.  C.  597 ;  Eeg.  v.  19.  See  infra,  III,  B,  3. 

Butterwick,  2  M.  &  Rob.   196;   Reg.  v.  Cor-  20.  Wilson  v.  South  Park  Com'rs,  70  111. 

mack,  21  Ont.  213.  46;  Caulklns  v.  Whisler,  29  Iowa  495,  4  Am. 

8.  People  V.  Chretien,  137  Cal.  450,  70  Pac.  Hep.  236 ;  People  v.  Drayton,  41  N.  Y.  App. 
305;  Shirk  v.  People,  121  111.  61,  11  N.  E.  Div.  40,  58  N.  Y.  Suppl.  439;  Martine's  Case, 
888;  State  v.  Heaton,  17  Wash.  310,  49  Pac.  6  City  Hall  Reo.  (N.  Y.)  27;  Flower  v.  Shaw, 
493;  U.  S.  V.  Barney,  24  Fed.  Cas.  No.  14,524,  2  C.  &  K:  703,  61  E.  C.  L.  703. 

6  Blatchf.  294;  U.  S.  v.  Wilson,  28  Fed.  Cas.  21.  Delaware. —  State  v.  Pratt,  3  Pennew. 

No.  16,732.  264,  51  Atl.  604. 

9.  Berrisf ord  v.  State,  66  Ga.  53 ;  Com.  v.  Missouri. —  State  v.  Kroeger,  47  Mo.  552. 
Brown,  10  Phila.  (Pa.)  184;  U.  S.  v.  Law-  'New  York. —  People  v.  Dickie,  62  Hun  400, 
rence,  26  Fed.  Cas.  No.   15,572,  13  Blatchf.  17  N.  Y.  Suppl.  51. 

211.  Pennsylvania. —  Com.     v.     Pioso,     17     Pa. 

10.  Barfleld  v.  State,  29  Ga.'  127,  74  Am.       Super.  Ct.  45. 

Dec.  49.  Texas. —  Hooper  v.  State,  30  Tex.  App.  412, 

11.  Rex  V.  Reeves,  2  Leach  C.  C.  932.  17  S.  W.  1066,  28  Am.  St.  Rep.  926. 

12.  Bostick  V.  State,  34  Ala.  266.  England.—  Flower  v.  Shaw,  2  C.  &  K.  703, 

13.  Clark  Cr.  L.  §  118.    See  infra.  111,  B.  61  E.  C.  L.  703;  Reg.  v.  Wilson,  2  C.  &  K. 

14.  Clark  Cr.  L.  §  118.     See  vnfra.  III,  C.  527,  2  Cox  C.  C.  426,  1  Den.  C.  C.  284,  17 

15.  Clark  Cr.  L.  §  118.     See  irifra.  III,  D.  L.  J.  M.  C.  82,  61  E.  C.  L.  527;  Reg.  v.  Bate- 

16.  See  supra,  I.  man,  1  Cox  C.  C.  186;  Rex  v.  Hart,  7  C.  &  P. 

17.  Clark  Cr.  L.  §   119;  Barnum  v.  State,  652,  1  Moody  C.  C.  486,  32  E.  C.  L.  805. 
15  Ohio  717,  45  Am.  Dec.  601.  See  23  Cent.  Dig.  tit.  "  Forgery,"  §  17. 

Painting  an  artist's  name  in  the  corner  of  22.  U.    S.   v.   Schoyer,   27   Fed.   Cas.   No. 

a  picture  in  order  to  pass  it  off  as  an  origi-  16,232o. 

nal   picture   by   that   artist   is   not   forgery.  23.  Moore  v.  Com.,  92  Ky.  630,  18  S.  W. 

Eeg   V.  Closs,  7  Cox  C.  C.  494,  Dears.  &  B.  833,  13  Ky.  L.  Rep.  738. 

460    3  Jur.  N.  S.  1309,  27  L.  J.  M.  C.  54,  6  24.  Com.  v.  Wilson,  89  Ky.  157,  12  S.  W. 

Wkiy.  Rep.  109.  264,  11  Ky.  L.  Rep.   375,  25  Am.  St.  Rep. 

18.  See  infra.  III,  B,  2.  528;  People  v.  Filkin,  176  N.  Y.  548,  68  N.  E. 

[Ill,  B,  2,  b] 
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an  instrument  purporting  on  its  face  to  be  executed  by  him  as  agent  of  a  prin- 
cipal therein  named,  when  in  fact  he  has  no  authority  from  such  principal  to 
execute  said  instrument,  is  not  guilty  of  forgery,  as  the  instrument  is  nothing 
different  from  what  it  purports  to  be,  the  act  being  a  false  pretense.^' 

e.  Use  of  Maker's  Own  Name.  If  a  person  signs  his  own  name,  or  an 
assumed  name  which  he  has  been  accustomed  to  use,  and  represents  that  it  is  the 
signature  of  another  person  bearing  the  same  name  he  is  guilty  of  forgery.'^ 

d.  Obtaining  Signature  by  Fraud.  Forging  may  be  committed  by  deceit- 
fully and  fraudulently  obtaining  the  signature  of  a  party  to  an  instrument  which 
he  has  no  intention  to  sign.^ 

3.  Alteration  of  Existing  Instrument  —  a.  In  General.  Alteration  of  an 
existing  instrument  with  intent  to  defraud  is  forgery ;  ^  and  this  is  so,  although 
the  one  making  the  alteration  is  jointly  liable  upon  the  instrument.*'  Nor  is  it 
requisite  that  the  instrument  should  be  a  valid  one,  as  it  is  forgery  to  alter  a 
document  which  the  party  himself  has  previously  forged.^  Alteration  may  be 
accomplished  by  adding  something  to  the  instrument,  by  removing  something 
therefrom,  or  by  a  combination  of  these  two.^^ 


1120  [affirming  83  N.  Y.  App.  Div.  589,  82 
N.  Y.  Suppl.  15];  People  v.  Underbill,  142 
N.  Y.  38,  36  N.  E.  1049  [reversing  75  Huu 
329,  26  N.  Y.  Suppl.  1030] ;  People  v.  Gra- 
ham, Sheld.  (N.  Y.)  151;  Ex  p.  Hibbs,  26 
Fed.  421. 

A  public  ofScer  is  guilty  of  forgery  if,  after 
filling  up  bonds,  attesting  them  in  his  own 
name,  and  negotiating  them  in  accordance 
with  the  authority  bestowed  upon  him,  he 
appropriates  the  proceeds  to  his  own  use. 
Com.  V.  Work,  3  Pittsb.   (Pa.)  493. 

25.  California. —  People  v.  Bendit,  111  Cal. 
274,  43  Pac.  901,  52  Am.  St.  Eep.  186,  31 
L.  R.  A.  831. 

Louisiana. —  State  v.  Taylor,  46  La.  Ann. 
1332,  16  So.  190,  49  Am.  St.  Eep.  351,  25 
L.  R.  A.  591. 

Minnesota. —  State  v.  Willson,  28  Minn.  52, 
9  N.  W.  28. 

New  York. —  Mann  v.  People,  15  Hun  155; 
Matter  of  Heilbonn,  1  Park.  Cr.  429. 

United  States. —  In  re  Tully,  20  Fed.  812. 

England. —  Reg.  v.  Inder,  2  C.  &  K.  635, 
1  Den.  C.  C.  325,  61  E.  C.  L.  635;  Reg.  v. 
White,  2  C.  &  K.  404,  2  Cox  C.  C.  210,  1 
Den.  C.  C.  208,  61  E.  C.  L.  404;  Rex  v.  Ars- 
cott,  6  C.  &  P.  408,  25  E.  C.  L.  499. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  7. 

Signing  fictitious  firm-name. —  The  rule  of 
false  averment  of  agency  applies  where  the 
name  of  a  fictitious  firm  is  signed,  the  writer 
representing  that  he  is  a  member  of  such 
firm.  Com.  v.  Baldwin,  11  Gray  (Mass.) 
197,  71  Am.  Dec.  703. 

Where,  however,  the  purported  agency 
does  not  appear  from  the  signature  itself, 
the  person  signing  the  name  of  another  with- 
out authority  is  guilty  of  forgery,  although 
he  says  at  the  time  of  signing  that  he  is  an 
agent  merely.    In  re  Phipps,  8  Ont.  App.  77. 

26.  Lascelles  v.  State,  90  Ga.  347,  16  S.  E. 
945,  35  Am.  St.  Rep.  216;  Barfield  v.  State, 
29  Ga.  127,  74  Am.  Dee.  49;  People  v.  Pea- 
cock, 6  Cow.  (N.  Y.)  72;  U.  S.  v.  Long,  30 
Fed.  678;  Rex  ».  Webb,  Bayl.  Bills  432; 
Mead  v.  Young,  4  T.  R.  28,  2  Rev.  Rep.  314. 

27.  Clay  v.  Schwab,  1  Mich.  N.  P.  168. 
[Ill,  B.  2,  b] 


28.  State  ®.  Brett,  16  Mont.  360,  40  Pac. 
873;  State  v.  Floyd,  5  Strobh.  (S.  C.)  58,  53 
Am.  Dec.  689;  U.  S.  v.  Osgood,  27  Fed.  Cas. 
No.  15,971a;  U.  S.  v.  Wood,  28"  Fed.  Cas. 
No.  16,753,  2  Craneh  C.  C.  164;  In  re  Jar- 
rard,  4  Ont.  265  [affirmed  in  20  Can.  L.  J. 
145]. 

The  making  of  any  part  of  a  genuine  note, 
which  may  give  it  a  greater  currency,  is 
forgery;  therefore,  if  a  note  is  made  payable 
at  a  country  banker's  or  at  his  banker's  in 
London,  who  fails,  it  is  forgery  to  alter  the 
name  of  that  London  banker  to  the  name  of 
another  London  banker,  with  whom  the  maker 
makes  his  other  notes  payable  after  the  fail- 
.  ure  of  the  first.  Rex  v.  Treble,  2  Taunt.  328, 
R.  &  R.  164. 

Transposing  stamps. —  It  was  the  duty  of 
a  clerk  in  the  stamp  oflBee  to  cut  off  the 
corners  of  parchments  which  bore  the  blue 
paper  stamps  allowed  for  as  spoiled  by  the 
commissioners  of  stamps  and  to  put  the  blue 
paper  stamps  and  the  small  pieces  of  parch- 
ment so  cut  off,  and  which  were  glued  to 
them,  into  the  fire,  without  separating  them. 
Instead  of  doing  this,  he  separated  a  blue 
paper  stamp  from  the  small  piece  of  parch- 
ment to  which  it  had  been  glued  and  glued 
it  to  a  new  skin  of  parchment  in  which  the 
words  "  This  indenture "  had  been  written. 
The  jury  foiJnd  that  he  had  no  fraudulent 
intent  when  he  cut  the  stamp  from  the  skin 
of  parchjnent,  but  that  he  had  when  he  sep- 
arated the  blue  paper  stamp  from  the  small 
piece  of  parchment;  and  that  he  then  in- 
tended to  apply  the  stamp  to  a  parchment 
intended  to  be  used  as  an  indenture.  It  was 
held  that  this  was  forgery.  Rex  v.  Smith,  5 
C.  &  P.  107,  1  Moody  C.  C.  314,  24  E.  C.  L. 
476. 

Cutting  apart  seven  bank-bills  with  intent 
to  piece  them  together,  so  as  to  make  eight, 
is  not  an  alteration,  although  making  the 
eight  might  be.    Com.  v.  Hayward,  10  Mass.  34. 

29.  Rohr  v.  State,  60  N.  J.  L.  576,  38  Atl. 
673. 

30.  Kinder's  Case,  2  East  P.  C.  855. 

31.  See  infra,  III,  B,  3,  b,  c,  d. 
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to-  By  Addition.  Any  addition  to  an  instrument  so  as  to  give  it  a  different 
meaning  is  forgery.^  Likewise  adding  the  name  of  another  without  authority  to 
an  instrument  which  bears  genuine  signatures,^^  the  addition  of  an  address  to  the 
name  of  a  party  with  intent  to  make  him  appear  to  be  a  different  existing  per- 
son,^ or  affixing  a  seal  to  a  genuine  signature  to  a  document  which  is  invalid 
without  a  seal  is  forgery.^ 

c.  By  Subtpaetion.  Erasing  words  from  an  instrument  ^  or  severing  a  portion 
thereof  ^  so  that  its  eflEect  is  changed  is  forgery. 

d.  By  Substitution.  Any  change  made  in  the  name  of  a  place,^^  in  the 
date,''  amount,*"  the  name  of  a  party  to,"  or  in  the  subject-matter  ^'  of,  an  instru- 
ment with  intent  to  prejudice  the  rights  of  another  is  sufficient  to  constitute  the 
offense. 

e.  Immaterial  Alterations.  In  order  that  an  alteration  may  constitute 
forgery  it  is  essential  that  it  be  material.^  Adding  the  name  of  a  witness  which 
is  not  required  and  which  does  not  affect  the  validity  of  the  instrument,''*  the 
addition  of  a  iigure  in  the  margin,  the  body  remaining  unchanged,*^  or  a  change 


32.  Gk)rdoii  v.  Com.,  100  Va.'  825,  41  S.  E. 
746,  57  L.  R.  A.  744;  U.  S.  v.  Osgood,  27  Fed. 
Cas.  No.  15,971a. 

A  fraudulent  alteration  of  a  genuine  re- 
ceipt by  the  person  to  whom  it  was  given  in 
such  manner  as  to  make  it  appear  that  the 
moneys  receipted  for  were  to  be  applied  in 
payment  of  the  notes  of  a  third  person  is 
forgery.    State  v.  Woodered,  20  Iowa  541. 

To  attach  a  jurat  to  an  affidavit  previously 
made  out,  but  not  sworn  to,  on  which  a  writ 
has  been  issued,  is  a  criminal  alteration. 
Matthews  v.  Reid,  94  Ga.  461,  19  S.  E.  247. 

33.  Reg.  V.  Chambers,  L.  R.  1  C.  C.  341, 
12  Cox  C.  C.  109,  41  L.  J.  M.  C.  15,  25  L.  T. 
Rep.  N.  S.  507,  20  Wkly.  Rep.  103;  Reg.  v. 
Asplin,  12  Cox  C.  C.  391;  Reg.  v.  Lee,  3 
Cox  C.  C.  80;  Reg.  v.  Richards,  1  Cox  C.  C. 
62;  Reg.  V.  Pike,  3  Jur.  27,  2  Moody  C.  C. 
70. 

34.  Reg.  V.  Blenkinsop,  2  C.  &  K.  531,  2 
Cox  C.  C.  420,  1  Den.  C.  C.  276,  17  L.  J.  M.  C. 
62,  61  E.  C.  L.  531. 

35.  Reg.  V.  Collins,  1  Cox  C.  C.  57. 

36.  Garner  v.  State,  5  Lea  (Tenn.)  213. 

Expunging,  by  a  certain  liquor,  a  notifica- 
tion of  payment  of  part  of  the  contents  of  a 
bank-bill,  written  on  the  face  of  it,  would 
sustain  an  indictment  on  8  &  9  Wm.  Ill,  c.  20, 
§  36,  for  erasing  an  indorsement  on  such  bill. 
Rex  V.  Bigg,  2  East  P.  C.  882,  3  P.  Wms.  419. 

37.  State  v.  Stratton,  27  Iowa  420,  1  Am. 
Rep.  282;  Reg.  v.  Bowen,  1  C.  &  K.  501,  1 
Cox  C.  C.  88,  1  Den.  C.  C.  22,  47  E.  C.  L. 
501. 

Detaching  from  a  due-bill  a  credit  subse- 
quently entered  thereon  is  not  forgery,  as 
the  credit  is  no  part  of  the  due-bill,  and  is 
of  no  legal  effect.  State  v.  Millner,  131  Mo. 
432,  33  S.  W.  15. 

Severing  the  indorsement  from  a  promis- 
sory note  leaving  the  note  entire  is  a  misde- 
meanor and  not  a  forgery.  State  v.  Mc- 
Leran,  1  Aik.   (Vt.)  311. 

38.  Com.  V.  Mycall,  2  Mass.  136;  State  v. 
Robinson,  16  N.  J.  L.  507. 

39.  Allen  v.  State,  79  Ala.  34;  State  v. 
Kattlemann,  35  Mo.  105;  Owen  v.  Brown,  70 
Vt.  521,  41  Atl.  1025. 


40.  Kentucky. —  Com.  v.  Hide,  94  Ky.  517, 
23  S.  W.  195,  15  Ky.  L.  Rep.  264. 

M.ississi'p'pi. —  Wilson  v.  State,  (1892)  12 
So.  332. 

South  Carolina. —  State  v.  Waters,  3  Brev. 
507. 

Washington. —  White  v.  Territory,  1  Wash. 
279,  24  Pac.  447. 

Wisconsin. —  Lawless  v.  State,  114  Wis. 
189,  89  N.  W.  891. 

England. —  Reg.  v.  Walters,  C.  &  M.  588, 
41  E.  C.  L.  320;  Reg.  v.  Vaughan,  8  C.  &  P. 
276,  34  E.  C.  L.  732;  Teague's  Case,  2  East 
P.  C.  979,  R.  &  R.  33. 

Canada. —  Hamilton  Bank  v.  Imperial  Bank, 
27  Ont.  App.  590;  Reg.  v.  Bail,  7  Ont.  228. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  24. 

Forging  bank-note. —  Changing  the  figure 
two  into  the  figure  five  in  a  bank-note  is  a 
forgery  thereof.  Dawson's  Case,  2  East  P.  C. 
978,  1  Str.  19.  So  the  altering  a  banker's 
one-pound  note  by  substituting  the  word 
"  ten "  for  the  word  "  one "  is  a  forgery, 
although  it  thereby  purports  to  be  a  note  for 
ten  "  pound "  and  not  "  pounds."  Rex  v. 
Post,  R.  &  R.  75. 

41.  State  V.  Higgins,  60  Minn.  1,  61  N.  W. 
816,  51  Am.  St.  Rep.  490,  27  L.  R.  A.  74; 
Rohr  V.  State,  60  N.  J.  L.  576,  38  Atl.  673. 

43.  State  v.  Floyd,  5  Strobh.  (S.  C.)  58, 
53  Am.  Dec.  689;  State  v.  Donovan,  75  Vt. 
308,  55  Atl.  611;  Reg.  v.  Wilson,  8  Cox  C.  C. 
25,  Dears.  &  B.  558,  4  Jur.  N.  S.  670,  27 
L.  J.  M.  C.  230,  6  Wkly.  Rep.  503;  Rex  v. 
Atkinson,  7  C.  &  P.  669,  32  E.  C.  L.  813;  Rex 
V.  Birkett,  R.  &  R.  188. 

43.  Turnipseed*.  State,  (Pla.  1903)  33  So. 
851;  Sittings  v.  State,  56  Ind.  101;  State  v. 
Dorrance,  86  Iowa  428,  53  N.  W.  281. 

44.  State  v.  Gherkin,  29  N.  C.  206.  But 
the  addition  of  a  name  as  a  witness,  where 
witnesses  are  required,  is  not  an  immaterial 
alteration,  although  but  two  witnesses  are 
required,  and  there  are  two  witnesses  without 
the  added  name.  Reg.  v.  Asplin,  12  Cox  C.  C, 
391. 

45.  Jackson  v.  State,  72  Ga.  28.  Compare 
Com.  V.  Hide,  94  Ky.  517,  23  S.  W.  195,  15 
Ky.  L.  Rep.  264,  where  the  figure  "  3  "  was 
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in  a  memorandum  upon  the  back  of  an  instrument,  the  legal  effect  of  the  instru- 
ment not  being  yaried,**  is  immaterial. 

C.  Intent  to  Defraud  —  l.  In  General.  The  second  essential  element "  in 
the  crime  of  forgery  is  that  the  act  must  have  been  committed  with  fraudulent 
intent;^  hence  a  person  who  in  good  faith*'  or  in  ignorance  of  the  effect  of  his 
act  *  makes  or  alters  an  instrument  is  not  guilty  of  the  offense.  An  interlineation 
of  words  in  a  document  to  make  it  conform  to  the  understanding  of  the  parties 
at  the  time  of  its  execution''  is  not  forgery ;  nor  is  making  or  altering  an  instru- 
ment with  the  honest  belief  in  authority  to  do  so.'*  A  fortiori  one  who  possesses 
authority,  express  or  implied,  cannot  be  guilty ,''  although  the  person  giving  the 
authority  knows  nothing  about  the  execution  of  the  instrument.'*  The  intent  to 
defraud  is  not  limited  to  obtaining  money  or  property;  it  is  suflBcient  if  the 


wrongfully  inserted  between  the  dollar  mark 
and  the  figures  "  70 "  in  the  upper  margin 
of  a  check,  making  it  appear  to  be  for  $3.70 
instead  of  $.70.  This  was  regarded  as  a  ma- 
terial alteration,  although  the  body  of  the 
check  was  unaltered.  It  was  in  a  prominent 
part,  and  the  written  amount  required  closer 
observation. 

46.  State  v.  Hendry,  156  Ind.  392,  59  N.  E. 
1041,  54  L.  R.  A.  794;  State  v.  Thornburg,  28 
N.  C.  79,  44  Am.  Dee.  67.  And  see  State  v. 
Davis,  53  Iowa  252,  5  N.  W.  149,  holding  that 
the  alteration  of  an  indorsement  of  money 
received,  made  upon  the  back  of  a  promissory 
note  and  not  signed,  does  not  constitute  for- 
gery, unless  it  is  shown  that  the  indorsement 
was  intended  as  a  receipt  for  the  benefit  of 
the  maker  of  the  note ;  the  presumption  other- 
wise being  that  it  was  only  a  memorandum 
made  by  the  payee  for  his  own  convenience. 

47.  See  supra,  1. 

48.  Alabama. —  Agee  v.  State,  113  Ala.  52, 
21  So.  207. 

California. —  People  v.  Turner,  113  Cal. 
278,  45  Pac.  331. 

Colorado. —  Cohen  v.  People,  7  Colo.  274,  3 
Pac.  385. 

Iowa. —  State  v.  Pierce,  8  Iowa  231. 

Massachusetts. —  Com.  v.  Henry,  118  Mass. 
460. 

Minnesota. —  State  v.  Bjornaas,  88  Minn. 
301,  92  N.  W.  980. 

Missouri. —  State  «.  GuUette,  121  Mo.  447, 
26  S.  W.  354;  State  v.  Warren,  109  Mo.  430, 
19  S.  W.  191.  32  Am.  St.  Rep.  681 ;  State  v. 
Jackson,  89  Mo.  561,  1  S.  W.  760;  Krup  v. 
Corley,  95  Mo.  App.  640,  69  S.  W.  609. 

'New  Jersey. — ^State  v.  Redstrake,  39  N.  J.  L. 
365. 

New  York. —  People  v.  Wiman,  85  Hun  320, 
32  N.  Y.  Suppl.  1037  [affirmed  in  148  N.  Y. 
29,  42  N.  E.  408]. 

North  Carolina. —  State  v.  Peterson,  129 
N.  C.  556.  40  S.  E.  9,  85  Am.  St.  Rep.  756; 
State  V.  Wolf,  122  N.  C.  1079,  29  S.  E. 
841. 

OMo.— Bamum  v.  State,  15  Ohio  717,  45 
Am.  Dee.  601. 

Pennsylvania. —  Com.  v.  Connolly,  11  Pa. 
Co.  Ct.  414;  Com.  v.  Stone,  6  Lack.  Leg.  N. 
241;  Com.  V.  Bargar,  2  L.  T.  N.  S.  37. 

England:— "Reg.  v.  Allday,  8  C.  &  P.  136, 
34  E.  C.  L.  652. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  4. 

rill,  B,  3,  e] 


Limitation  of  rule. —  It  is  not  necessary 
that  a  false  entry  in  or  an  alteration  of  a 
public  record,  made  in  violation  of  a  statute, 
should  be  with  fraudulent  intent.  People  v. 
O'Brien,  96  Cal.  171,  31  Pac.  45;  Reg.  v. 
Asplin,  12  Cox  C.  C.  391. 

49.  People  v.  Devon,  (Cal.  1885)  8  Pac. 
93;  Kotter  v.  People,  150  111.  441,  37  N.  E. 
932. 

Montgomery    v.    State,    12    Tex.   App. 


50, 
323. 
51. 
52. 


Pauli  V.  Com.,  89  Pa.  St.  432. 

Com.  V.  Whitney,  Thach.  Cr.  Cas. 
(Mass.)  588;  People  v.  Loew,  64  Hun  (N.  Y.) 
639,  19  N.  Y.  Suppl.  360,  8  N.  Y.  Cr.  370; 
Parmelee  v.  People,  8  Hun  (N.  Y.)  623; 
Jones  V.  State,  (Tex.  Cr.  App.  1902)  69 
S.  W.  143;  McCay  v.  State,  32  Tex.  Cr.  233, 
22  S.  W.  974;  Sweet  v.  State,  28  Tex.  App. 

223,  12  S.  W.  590;  Reg.  v.  Parish,  8  C.  &  P. 
94,  34  E.  C.  L.  628;  Rex  v.  Forbes,  7  C.  &  P. 

224,  32  E.  C.  L.  583. 

53.  People  v.  Reinitz,  6  N.  Y.  Suppl.  672, 
7  N.  Y.  Cr.  71;  State  v.  Lurch,  12  Oreg.  95, 
6  Pac.  405;  Reg.  v.  Hartshorn,  6  Cox  C.  C. 
395;  Reg.  V.  Parish,  8  C.  &  P.  94,  34  E.  C.  L. 
628 ;  Rex  v.  Forbes,  7  C.  &  P.  224,  32  E.  C.  L. 
583. 

This  principle  extends  to  partnerships,  and, 
as  each  partner  has  implied  authority  to 
sign  the  firm-name,  one  of  them  cannot  be 
guilty  of  forgery  in  using  the  firm-name  how- 
ever fraudulent  his  act  may  be.  People  v. 
Wiman,  85  Hun  (N.  Y.)  320,  32  N.  Y.  Suppl. 
1037  [affirmed  in  148  N.  Y.  29,  42  N.  E. 
408];  Com.  v.  Brovni,  10  Phila.  (Pa.)   184. 

Where  an  ofScer  of  a  corporation  is  given 
authority  to  make  checks,  but  by  a  subse- 
quent verbal  agreement  a  certain  fund  is 
not  to  be  drawn  against  except  by  consent 
of  a  stock-holder  who  has  countersigned 
checks  in  blank,  such  agreement  being  in 
contravention  of  the  by-laws  of  the  corpora- 
tion, the  oflScer  is  not  guilty  of  forgery  in 
filling  up  one  of  the  blank  checks  without 
the  consent  of  the  stock-holder.  People  v. 
Mershori,  43  N.  Y.  App.  Div.  541,  60  N.  Y. 
Suppl.  115,  14  N.  Y.  Cr.  286. 

It  seems  that  a  person  having  authority 
may  be  guilty  of  forgery  if  with  intent  to 
defraud  he  assumes  to  be  the  principal.  Reg. 
V.  Gould,  20  U.  C.  C.  P.  154. 

54.  Com.  V.  Stone,  6  Lack.  Leg.  N.  (Pa.) 
241. 
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forged  inatrument  is  to  the  prejudice  of  the  rights  of  some  person.^^  Nor  is  it 
requisite  that  the  expected  advantage  should  accrue  to  the  guilty  person."*  The 
intent  to  defraud  cannot  be  overcome  by  the  fact  that  the  forgery  was  not  suc- 
cessful, and  that  no  one  has  been  prejudiced;^'  nor  by  the  fact  that  the  person 
committing  the  forgery  intended  to  take  up  the  forged  instrument,"^  or  has  actu- 
ally paid  it."'  It  is  no  defense  that  the  person  apparently  made  liable  upon  the 
forged  instrument  is  indebted  to  the  person  who  committed  the  forgery,  and  that 
the  latter  intended  to  devote  the  money  obtained  by  means  of  the  instrument  to 
the  payment  of  the  debt;*'"  nor  that  the  person  committing  the  forgery  has  given 
guaranties  to  the  person  to  Mdaom  he  has  passed  the  instrument."  Likewise 
criminal  intent  in  forging  an  instrument  to  be  used  as  evidence  cannot  be  nega- 
tived by  proof  that  the  claim  to  be  supported  by  such  evidence  is  a  just  one.*' 
It  is  no  defense  that  the  person  committing  the  forgery  was  actuated  by  a  lauda- 
ble purpose  ;  ^  nor  that  he  expected  that  the  person  whose  name  he  used  would 
pay  the  instrument  rather  than  there  should  be  a  criminal  prosecution ;  **  nor  that 
the  consideration  for' the  instrument  was  illegal.*"  The  intent  to  defraud  is  not 
absent  because  defendant  requested  the  person  to  whom  the  forged  instruments 
were  passed  to  place  them  in  his  safe.**  So  it  has  been  held  that  the  intent  to 
defraud  is  not  absent  merely  because  defendant  said  at  the  time  the  instru- 
ments  were  passed  that  the  person  whose  name  was  signed  had  not  actually 


55.  state  v.  Boasso,  38  La.  Ann.  202;  State 
V.  Kimball,  50  Me.  409;  Phelps  v.  People,  72 
N.  Y.  365  [affirming  6  Hun  428] . 

56.  State  r.  Cross,  101  N.  C.  770,  7  S.  E. 
715,  9  Am.  St.  Hep.  53;  Reg.  v.  Ion,  6  Cox 
C.  C.  1,  2  Den.  C.  C.  475,  16  Jur.  746,  21 
L.  J.  M.  C.  166. 

57.  Alabama. —  Denson  v.  State,  122  Ala. 
100,  26  So.  119. 

Colorado. —  Dunn  v.  People,  4  Colo.  126. 
Florida. —  Hawkins  v.  State,  28  Fla.  363,  9 

50.  652. 

Iowa. —  State  i\  MeMackin,  70  Iowa  281, 
30  N.  W.  635;  State  v.  Pierce,  8  Iowa  231. 

Massachusetts. —  Com.  v.  Ladd,  15  Mass. 
526. 

Islew  Jersey. —  State  v.  Jones,  9  N.  J.  L. 
357,  17  Am.  Deo.  483. 

^orth  Carolina. —  State  v.  Cross,  101  N.  C. 
770,  7  S.  E.  715,  9  Am.  St.  Rep.  53. 

Oregon. —  State  v.  Lurch,  12  Oreg.  99,  6 
Pac.  408. 

South  Carolina. —  State  v.  Washington,  1 
Bay  120,  1  Am.  Dee.  601. 

Termessee.—  ^uXe  v.  State,  1  Coldw.  167,  78 
Am.  Dec.  488. 

Texas. —  Scott  v.  State,  40  Tex.  Cr.  105,  48 
S.  W.  523;  Green  v.  State,  36  Tex.  Cr.  109, 
35  S.  W.  971;  Crawford  v.  State,  31  Tex.  Cr. 

51,  19  S.  W.   766;   Keeler  v.   State,  15  Tex. 
App.  111. 

England. —  Rex  v.  Ward,  2  East  P.  C. 
861. 

Canada. —  In  re  Hall,  3  Ont.  351  [affirmed 
in  8  Out.  App.  31]. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  49. 

58.  Com.  V.  Henry,  118  Mass.  460;  People 
V.  Weaver,  81  K  Y.  App.  Div.  567,  81  N.  Y. 
Suppl.  519,  17  N.  Y.  Cr.  291;  Reg.  v.  Geach, 
9  C.  &  P.  499,  38  E.  C.  L.  294;  Resf.  v.  Beard, 
8  C.  &  P.  143,  34  E.  C.  L.  656;  Res;,  v.  Par- 
ish, 8  C.  &  P.  94,  34  E.  C.  L.  628;  Rex  v. 
Forbes,  7  C.  &  P.  224,  32  E.  C.  L.  583. 

59.  Brown  v.  People,  8  Hun   (N.  Y.)   562 
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[affirmed  in  72  N.  Y.  571,  28  Am.  Rep.  183] ; 
Reg.  V.  Geach,  9  C.  &  P.  499; 

60.  Alabama. —  Curtis  r.  State,  118  Ala. 
125,  24  So.  Ill;  Bush  v.  State,  77  Ala.  83. 

Arkansas. —  Claiborne  v.  State,  51  Ark.  88, 
9  S.  W.  851. 

Texas. —  Plemons  v.  State,  44  Tex.  Cr.  555, 
72  S.  W.  854. 

Vermont. —  State  v.  Donovan,  75  Vt.  308, 
55  Atl.  611. 

England. —  Flower  i\  Shaw,  2  C.  &  K.  703, 
61  E.  C.  L.  703;  Reg.  v.  Wilson,  2  C.  &  K. 
527,  2  Cox  C.  C.  426,  1  Den.  C.  C.  284,  17 
L.  J.  M.  C.  82,  61  E.  C.  L.  527;  Wright's 
Case,  1  Lewin  C.  C.  135.  Compare  Reg.  v. 
Bradford,  2  P.  &  F.  859,  holding  that  where 
an  employee  exhibited  a  forged  receipt  in- 
tending to  obtain  credit  for  the  amount  ap- 
parently paid  by  him,  an  intent  to  defraud 
was  negatived  by  the  fact  that  the  employer 
was  actually  indebted  to  the  employee. 

61.  Rex  V.  James,  7  C.&  P.  553,  32  E.  C.  L. 
755. 

63.  State  r.  Wooderd,  20  Iowa  541 ;  State 
V.  Kimball,  50  Me.  409. 

63.  The  use  of  fictitious  paper  in  an  at- 
tempt to  supply  the  wasted  resources  of  a, 
bank  whose  affairs  are  in  a  disastrous  con- 
dition is  not  justifiable.  State  v.  Cross,  101 
N.  C.  770,  7  S.  E.  715,  9  Am.  St.  Rep.  53. 

64.  Reg.  V.  Beard,  8  C.  &  P.  143,  34  E.  C.  L. 
656 ;  Reg.  v.  Parish,  8  C.  &  P.  94,  34  E.  C.  L. 
628;  Rex  v.  Forbes,  7  C.  &  P.  224,  32 
E.  C.  L.  583. 

65.  In  Dunn  v.  People,  4  Colo.  126,  the  con- 
sideration for  a  forged  check  was  illicit  in- 
tercourse and  cigars  and  liquors  sold  without 
license.  The  liquors  and  cigars  at  least  were 
property,  and  could  constitute  the  subject- 
matter  of  lawful  trade,  and  the  intent  to  de- 
fraud could  exist  notwithstanding  the  seller 
had  no  license. 

66.  People  v.  Rathbun,  21  Wend.  (N.  Y.) 
509. 

[Ill,  C,  1] 


1378     [19  Cyc] 


FORGERY 


signed  them,  he  having  represented  that  the  signature  had  been  made  by  such 
person's  son.*' 

2.  Person  Defrauded.  "While  an  intent  to  defraud  is  essential,  it  is  not  neces- 
sary that  there  should  be  an  intent  to  defraud  any  particular  person,^  but  there 
must  at  all, events  be  a  possibility  of  some  person  being  defrauded.*'  A  corpora- 
tion,™ a  state,'^  the  United  States,'^  and  the  estate  of  a  decedent'^  are  each 
regarded  as  a  person ;  and  where  the  forged  instrument  is  passed  to  a  servant 
acting  as  such,  the  master  is  the  person  defrauded.'*  "Where  a  society  is  the  per- 
son defrauded,  it  is  no  objection  that  defendant  is  a  member  thereof.'^ 

3.  When  Intent  to  Defraud  Insufficient.  "While  there  can  be  no  forgery 
without  a  fraudulent  intent,  it  does  not  follow  that  every  intent  to  defraud, 
although  coupled  with  a  written  instrument,  is  forgery.'*  Procuring  tlie  execu- 
tion," or  the  acceptance'^  of  a  document  by  a  misrepresentation  as  to  its  con- 
tents, or  the  ratification  of  an  alteration  in  an  instrument  by  a  misstatement  of 
facts,''  is  not  forgery.     So  if  a  person  presents  a  false  claim  against  the  govern- 


67.  People  v.  Walker,  140  Cal.  153,  73  Pac. 
831. 

68.  Kentucky. —  Barnes  v.  Com.,  101  Ky. 
556,  41  S.  W.  772,  19  Ky.  L.  Rep.  803;  Lin- 
7ille  V.  Com.,  7  Ky.  L.  Eep.  43. 

Massachusetts. —  Com.  v.  Brown,  147  Mass. 
585,  18  N.  E.  587,  9  Am.  St.  Eep.  736,  1 
L.  R.  A.  620. 

Nebraska. —  Morearty  v.  State,  46  Nebr. 
652,  65  N.  W.  784;  Eoush  v.  State,  34  Nebr. 
325,  51  N.  W.  755. 

New  York. —  People  v.  D'Argencour,  32 
Hun  178  [affirmed  in  95  N.  Y.  624]. 

Pennsylvania. —  McClure  v.  Com.,  86  Pa. 
St.  353;  Com.  v.  Stone,  6  Lack.  Leg.  N. 
241. 

Tea!os.— Riley  v.  State,  (Cr.  App.  1898)  44 
S.  W.  498;  Green  v.  State,  36  Tex.  Cr.  109, 
35  S.  W.  971. 

England. —  Reg.  v.  Marcus,  2  C.  &  K.  356, 
61  E.  C.  L.  356;  Reg.  v!  Nash,  2  Den.  C.  C. 
448,  16  Jur.  553,  21  L.  J.  M.  C.  147;  Reg.  ■;;. 
Trenfield,  1  F.  &  F.  43.  Contra,  Reg.  v.  Hodg- 
son, 7  Cox  C.  C.  122,  Dears.  &  B.  3,  2  Jur. 
N.  S.  453,  25  L.  J.  M.  C.  78,  4  Wkly.  Rep. 
509. 

Canada. —  Reg.  v.  Weir,  9  Quebec  Q.  B.  253, 
3  Can.  Cr.  Cas.  499.   ' 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  4. 

Contra. —  Williams  v.  State,  51  Ga.  535; 
Barnum  v.  State,  15  Ohio  717,  45  Am.  Dee. 
601. 

69.  State  v.  Givens,  5  Ala.  747;  Com.  v. 
Henry,  118  Mass.  460;  People  v.  Wiman,  85 
Hun  (N.  y.)  320,  32  N.  Y.  Suppl.  1037  [af- 
firm.ed  in  148  N.  Y.  29,  42  N.  E.  408] ;  Reg. 
V.  Marcus,  2  C.  &  K.  356,  61  E.  C.  L.  356; 
Reg.  V.  Hodgson,  7  Cox  C.  C.  122,  Dears.  &  B. 
3,  2  Jur.  N.  S.  453,  25  L.  J.  M.  C.  78,  4  Wkly. 
Rep.  509;  Reg.  v.  Nash,  2  Den.  C.  C.  448,  16 
Jur.  553,  21  L.  J.  M.  C.  147. 

Where  signatures  have  been  forged  to  na- 
tional bank-notes,  it  is  no  defense  that  under 
the  act  of  July  28,  1892,  27  U.  S.  St.  at  L. 
322  [U.  S.  Comp.  St.  (1901)  p.  3491],  such 
notes  are  redeemable,  as  nevertheless  some- 
one must  be  defrauded  by  the  act.  Logan  v. 
V.  S:,  123  Fed.  291,  59  C.  C.  A.  476. 

Forged  deposition  to  procure  divorce. —  On 
the  trial   of  an  indictment  for  making  and 
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uttering  a  forged  deposition  to  procure  a 
divorce  by  the  respondent  from  his  wife,  a 
requested  instruction  that  respondent  could 
commit  no  fraud  upon  his  wife  is  properly 
refused.     State  v.  Kimball,  50  Me.  409. 

Where  the  intent  was  to  defraud  a  society 
of  which  the  wife  of  the  prisoner  was  a 
member,  an  objection  that  the  prisoner 
thereby  became  a  part  owner  and  could  not 
be  made  criminally  liable  for  defrauding  his 
coowners  is  untenable.  Reg.  v.  Moody,  9  Cox 
C.  C.  166,  8  Jur.  N.  S.  574,  L.  &  C.  173,  31 
L.  J.  M.  C.  156,  6  L.  T.  Rep.  N.  S.  301,  10 
Wkly.  Rep.  585. 

70.  State  v.  Phelps,  11  Vt.  116,  34  Am. 
Dec.  672. 

71.  Moore  v.  Com.,  92  Ky.  630,  18  S.  W. 
833,  13  Ky.  L.  Rep.  738;  Martin  v.  State,  24 
Tex.  61. 

72.  U.  S.  i\  Morris,  26  Fed.  Cas.  No.  15,813, 
16  Blatchf.  133. 

73.  Bennett  v.  State,  62  Ark.  516,  36  S.  W. 
947;  Billings  v.  State,  107  Ind.  54,  6  N.  E. 
914,  7  N.  E.  763,  57  Am.  Rep.  77;  Chahoon 
V.  Com.,  20  Gratt.   (Va.)   733. 

74.  State  v.  Samuels,  144  Mo.  68,  45  S.  W. 
1088. 

75.  Reg.  V.  Smith,  9  Cox  C.  C.  162,  8  Jur. 
N.  S.  572,  L.  &  C.  168,  31  L.  J.  M.  C.  154,  6 
L.  T.  Rep.  N.  S.  300,  10  Wkly.  Rep.  583. 

76.  People  v.  Loew,  19  N.  Y.  Suppl.  360, 
8  N.  Y.  Cr.  370;  U.  S.  v.  Watkins,  28  Fed. 
Cas.  No.  16,649,  3  Cranch  C.  C.  441. 

77.  Wells  V.  State,  89  Ga.  788,  15  S.  E. 
679;  Com.  v.  Sankey,  22  Pa.  St.  390,  60  Am. 
Dec.  91;  Hill  v.  State,  1  Yerg.  (Tenn.)  76, 
24  Am.  Dec.  441;  Reg.  v.  Chadwick,  2  M.  & 
Rob.  545;  Reg.  v.  Collins,  2  M.  &  Rob.  461. 
In  State  v.  Shurtliff,  18  Me.  368,  where  the 
grantee  of  real  estate,  after  the  grantor  had 
read  the  draft  of  the  deed,  fraudulently  sub- 
stituted another  draft  which  included  more 
land  than  was  covered  in  the  original  draft, 
the  grantor  executing  the  substituted  draft, 
the  court  applied  the  rule  of  procuring  the 
forgery  of  an  instrument  by  an  innocent 
agent,  and  the  act  of  the  grantee  was  forgery. 

78.  Pallas  v.  Com.,  40  S.  W.  456,  19  Ky. 
L.  Rep.  289. 

79.  State  v.  Flanders,  38  N.  H.  324. 
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meiit,  whieli  results  in  the  issuance  to  him  of  an  order,  it  is  not  forgery ;  ^  nor  is 
the  indorsement  in  his  own  name  of  a  check  received  by  one  as  the  result  of  his 
false  pretenses.^*  So  making  or  procuring  to  be  made  a  writing  genuine  in 
itself,  but  containing  false  statements,  is  not  within  a  statute  providing  a  punish- 
ment for  falsely  making  or  procuring  to  be  falsely  made  a  writing,  etc.^^  The 
receipt  and  collection  of  an  order  for  a  larger  amount  than  tlie  payee  knows  to 
be  due  him  is  not  forgery  ;^^  nor  is  tiie  fraudulent  indorsement  of  genuine 
negotiable  instruments,  in  which  the  interest  of  the  holder  has  ceased;^  nor  the 
uttering  of  a  bill  with  a  genuine  indorsement  under  the  pretense  of  being  the 
indorser.^^  Likewise  the  indorsement  by  a  person  in  his  own  name  of  an  order 
payable  to  one  bearing  a  similar  name,  and  the  payment  to  him  of  such  order 
without  noticing  the  difference  in  names,  does  not  constitute  forgery ;  ^  nor  does 
a  false  assertion  of  authority  to  receive  a  debt.^'''  Drawing  a  bill  for  the  purpose 
of  fraud,  by  one  who  knows  that  it  will  be  dishonored,^^  although  accepted,^'  is 
no  forgery,  even  if  the  name  signed  be  fictitious,  credit  being  given  entirely  to 
the  party  signing.'"  If  a  mortgagor  at  the  time  of  making  a  mortgage  owns  the 
property  mentioned  therein,  and  intends  it  to  be  covered  thereby,  he  is  not 
guilty  of  forgery,  whatever  steps  lie  may  subsequently  take  in  regard  to  such 
property.^' 

D.  Efficacy  of  Instrument  to  Defraud.'^  The  third  element''  of  forgery 
is  that  the  writing  shall  possess  some  apparent  legal  efficacy,  because  otherwisie 
it  would  have  no  tendency  to  defraud ;  '*  or  in  other  words  the  writing  must  be 


80.  State  v.  Corfield,  46  Kan.  207,  26  Pao. 
498;  U.  S.  V.  Watkins,  28  Fed.  Cas.  No. 
16,649,  3  Cranch  C.  C.  441. 

81.  Hoge  I!.  Chicago  First  Nat.  Bank,  18 
111.  App.  501. 

82.  U.  S.  V.  Cameron,  3  Dak.  132,  13  N.  W. 
561;  U.  S.  r.  Moore,  60  Fed.  738;  U.  S.  v. 
Wentworth,  11  Fed.  52,  in  which  it  was  said 
that  the  offense  committed  is  forgery. 

83.  Bell  v.  State,  21  Tex.  App.  270,  17 
S.  W.  155. 

84.  In  re  Sherman,  19  Ont.  315. 

85.  Hevey's  Case,  2  East  P.  C.  856,  1 
Leach  C.  C.  229,  R.  &  R.  407  note. 

86.  Rex  V.  Story,  R.  &  R.  60. 

87.  Reg.  V.  Myo'tt,  6  Cox  C.  C.  406. 

88.  Harrison  v.  State,  (Ark.  1904)  78 
S.  W.  763;  Aiekles'  Case,  2  East  P.  C.  968,  1 
Leach  C.  C.  438. 

89.  Rex  V.  Webb,  3  B.  &  B.  228,  6  Moore 
C.  P.  447  note,  R.  &  R.  405,  7  E.  C.  L.  700. 

90.  Reg.  V.  Martin,  5  Q.  B.  D.  34,  14  Cox 
C.  C.  375,  44  J.  P.  74,  49  L.  J.  M.  C.  11,  41 
L.  T.  Rep.  N.  S.  531,  28  Wkly.  Rep.  232; 
Reg.  V.  Whyte,  5  Cox  C.  C.  290;  Rex  r.  Bon- 
tien,  R.  &  R.  194.  However,  if  a  person  as- 
sumes and  is  accustomed  to  use  a  name  not 
his  own,  and  also  represents  that  he  is  the 
son  of  another  bearing  the  same  name  as  the 
one  assumed,  he  is  guilty  of  forgery  if  he 
draws  a  bill  of  exchange  in  his  assumed 
name,  and  passes  it  to  one  believing  that  he 
is  dealing  with  a  genuine  son  of  the  alleged 
parent.  Lascelles  u  State,  90  Ga.  347,  16 
S.  E.  945,  35  Am.  St.  Rep.  216. 

Antedating  deed  with  fraudulent  intent. — 
A  deed  really  executed  by  the  parties  between 
whom  it  purports  to  be  made,  but  antedated 
with  intent  fraudulently  to  defeat  a  prior 
deed,  is  a  forgery.  Reg.  v.  Ritson,  L.  R.  1 
C.  C.  200,  11  Cox  C.  C.  352,  39  L.  J.  M.  C. 


10,  21  L.  T.  Rep.  N.  S.  437,  18  Wkly.  Rep.  73. 

91.  Beal  v.  State,  138  Ala.  94,  35  So.  58. 

92.  What  writings  are  subjects  of  forgery 
see  infra,  IV. 

93.  See  supra,  I. 

94.  Alabama. —  Burden  v.  State,  120  Ala. 
388,  25  So.  190,  74  Am.  St.  Rep.  37. 

California. —  People  v.  Tomlinson,  35  Cal. 
503. 

Florida.— ^esi  v.  State,  (1903)  33  So. 
854;  King  v.  State,  43  Fla.  211,  31  So. 
254. 

Indiana. —  Reed  v.  State,  28  Ind.  396. 

loica. —  State  v.  Van  Auken,  98  Iowa  674, 
68  N.  W.  454. 

Kentucky. —  Colson  v.  Com.,  110  Ky.  233,, 
61  S.  W.  46,  22  Ky.  L.  Rep.  1674. 

Louisiana. —  State  v.  Anderson,  30  La.  Ann. 
557. 

Maine. —  State  v.  Kimball,  50  Me.  409 ;, 
Ames'  Case,  2  Me.  365. 

Mississippi. —  Cox  v.  State,  66  Miss.  14,  5- 
So.  618. 

Montana. —  State  v.  Evans,  15  Mont.  539,. 
39  Pac.  850,  48  Am.  St.  Rep.  701,  28  L.  R.  A. 
127. 

New  York. —  People  v.  Cady,  6  Hill  490. 

Ohio. —  Barnum  v.  State,  15  Ohio  717,  45^^ 
Am.  Dec.  601. 

Tennessee. —  State  v.  Corley,  4  Baxt.  410 ; 
State  V.  Smith,  8  Yerg.  150. 

Texas. —  Howell  v.  State,  37  Tex.  591. 

Vermont. —  State  v.  Brigga,  34  Vt.  501. 

Virginia. —  Gordon  v.  Com.,  100  Va.  825,  41 
S.  E.  746,  57  L.  R.  A.  744. 

England. —  Reg.  v.  Turberville,  4  Cox  C.  C. 
13;  Reg.  v.  Rouse,  4  Cox  C.  C.  7;  Reg.  v. 
Egan,  1  Cox  C.  0.  29. 

Alteration  before  signature. —  An  altera- 
tion made  in  an  instrument  after  it  has  been 
signed  by  one  party,  but  before  it  has  beea 
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This  proposition  is  so  obvious  that 


one  which  if  genuine  might  injure  another 
the  mere  statement  thereof  proves  it.°^ 

IV.  WHAT  Writings  are  Subjects  of  forgery. 

A.  In  General — l.  Introductoky  Statement.  Forgery  may  be  committed 
of  any  viriting  which  if  genuine  would  operate  as  the  foundation  of  another 
man's  liability/''  or  the  evidence  of  liis  right.'''  It  is  sufficient  if  the  instrument 
forged,  supposing  it  to  be  genuine,  might  have  been  prejudicial.^^  There  need 
not  be  an  exact  resemblance  between  a  false  instrument  and  the  instrument  for 
which  it  is  intended  to  pass  ;  '^  nor  is  it  requisite  that  the  writing  should  bear  any 
resemblance  to  that  of  the  person  whose  writing  it  purports  to  be.-^  And  it  is  no 
defense  that  there  was  no  attempt  at  concealment,  and  that  only  a  careless  person 
could  have  been  deceived.^ 

2.  Void  Instruments.  As  already  shown  it  is  an  element  of  the  offense  of 
forgery  that  the  writing  alleged  to  be  forged  shall  possess  some  apparent  legal 
efficacy.'  Consequently  an  instrument  void  on  its  faee,^  because  meaningless,^ 
indefinite,*  or  expressing  no  consideration,"  or  lacking  a  payee,'  a  signature,'  a 


signed  by  all,  is  not  forgery.  Gaertner  v. 
Heyl,  179  Pa.  St.  391,  36  Atl.  146;  Johnson 
r.  State,  40  Tex.  Cr.  605,  51  S.  W.  382,  76 
Am.  St.  Eep.  742. 

95.  People  v.  Tomlinson,  35  Cal.  503. 

96.  3  Greenleaf  Ev.  §  103.  See  also  the 
following  cases: 

Indiana. —  Shannon  v.  State,  IOC  Ind.  407, 
10  N.  E.  87. 

Maine. —  State  v.  Kimball,  50  Me.  409; 
Ames'  Case,  2  Me.  365. 

Maryland. —  Arnold  v.  Cost,  3  Gill  &  J. 
219,  22  Am.  Dec.  302. 

Massachusetts. —  Com.  v.  Ray,  3  Gray  441. 

England. —  Rex  v.  Ward,  2  Ld.  Raym.  1461. 

97.  3  Greenleaf  Ev.  §  103;  Shannon  v. 
State,  109  Ind.  407,  10  N.  E.  87. 

98.  Arnold  v.  Cost,  3  Gill  &  J.  (Md.)  219, 
22  Am.  Dee.  302. 

99.  Reg.  r.  Mahony,  6  Cox  C.  C.  487; 
Elliott's  Case,  2  East  P.  C.  951,  1  Leach  C.  C. 
175,  179. 

1.  Kentucky. —  Barnes  v.  Com.,  101  Ky. 
556,  41  S.  W.  772,  19  Ky.  L.  Rep.  802. 

Louisiana. —  State  v.  Gryder,  44  La.  Ann. 
962,  11  So.  573,  32  Am.  St.  Rep.  358. 

Massachusetts. —  Com.  v.  Stephenson,  11 
Cush.  481,  59  Am.  Dec.  154. 

Missovri. —  State  r.  Gullette,  121  Mo.  447, 
26  S.  W.  354. 

Tslew  York. —  Phelps  v.  People,  6  Hun  428 
[affirmed  in  72  N.  Y.  365];  Dobb's  Case,  6 
City  Hall  Rec.  61. 

North  Carolina. —  State  r.  Cross,  101  N.  C. 
770,  7  S.  E.  715,  9  Am.  St.  Rep.  53. 

South  Carolina. —  State  v.  Bullock,  54  S.  C. 
300,  32  S.  E.  424. 

West  Virginia. —  State  v.  Poindexter,  23 
W.  Va.  805. 

England. —  Reg.  v.  Mahony,  6  Cox  C.  C. 
487. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  27. 

2.  Indiana. —  Garmire  r.  State,  104  Ind. 
444,  4  N.  E.  54;  Lemasters  v.  State,  95  Ind. 
367. 

Kentucky. —  Com.  r.  Hide,  94  Ky.  517,  23 
S.  W.  195,  15  Ky.  L.  Rep.  264. 

[Ill,  D] 


Louisiana. —  State  v.  Ford,  38  La.  Ann. 
797 ;  State  v.  Dennett,  19  La.  Ann.  395. 

Missouri. —  State  v.  Gullette,  121  Mo.  447, 
26  S.  W.  354. 

Vew  Jersey. — -Rohr  v.  State,  60  N.  J.  L. 
576,  38  Atl.  673. 

Pennsylvania. —  Com.  v.  Biles,  3  Phila.  350. 

Wisconsin. —  Lawless  v.  State,  114  Wis. 
189,  89  N.  W.  891. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  40. 

3.  See  supra,  III,  D. 

4.  Alabama. — -Rembert  v.  State,  53  Ala. 
467,  25.  Am.  Rep.  639. 

Idaho. —  People  v.  Heed,  1  Ida.  531. 

Illinois. —  Brown  v.  People,  86  111.  239,  29 
Am.  Rep.  25. 

Iowa. —  State  v.  Pierce,  8  Iowa  231. 

Maine. —  Abbott  v.  Rose,  62  Me.  194,  16 
Am.  Re.p.  427. 

Missouri. —  State  v.  Leonard,  171  Mo.  622, 
71  S.  W.  1017,  94  Am.  St.  Rep.  798. 

New  York. — People  v.  Harrison,  8  Barb. 
560;  People  i;.  Galloway,  17  Wend.  540;  People 
V.  Shall,  9  Cow.  778. 

Texas. —  Henderson  v.  State,  14  Tex.  503. 

England. —  Moffat's  Case,  2  East  P.  C.  954, 
1  Leach  C.  C.  431. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  30. 

5.  Carberry  v.  State,  11  Ohio  St.  410; 
Terry  v.  Com.,  87  Va.  672,  13  S.  E.  104. 

6.  Henderson  •;;.  State,  120  Ala.  360,  25 
So.  236;  People  v.  Farrington,  14  Johns. 
(N.  Y.)  348. 

7.  People  V.  Shall,  9  Cow.  (N.  Y.)  778. 

8.  Williams  v.  State,  51  Ga.  535;  Fielder  l?. 
Marshall,  9  C.  B.  N.  S.  606,  7  Jur.  N.  S.  777, 
30  L.  J.  C.  P.  158,  3  L.  T.  Rep.  N.  S.  858,  99 
E.  C.  L.  606;  Reg.  v.  Denny,  1  Cox  C.  C.  178; 
Reynolds  v.  Peto,  11  Exch.  418,  9  Exch.  410; 
Reg.  V.  Hawkes,  2  Moody  C.  C.  60;  Rex 
r.  Randall,  R.  &  R.  145;  Rex  v.  Richards, 
R.  &  R.  144;  R«x  V.  Ravenscroft,  R.  &  R. 
120. 

9.  State  V.  Monnier,  8  Minn.  212;  Ander- 
son V.  State,  20  Tex.  App.  595;  Reg.  v.  Mop- 
sey,  11  Cox  C.  C.  143;  Rex  v.  Pateman,  R.  & 
R.  338. 
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seal,^"  or  sufficient  witnesses "  cannot  be  tlie  subject  of  forgery.  So  forgeiy 
cannot  be  predicated  of  an  unacknowledged  deed/^  unless  the  deed  possesses  a 
validity  without  such  acknowledgment;'^  nor  of  the  acknowledgment  itself  if 
invalid ;  '*  nor  of  an  instrument  which  should  be  proven  under  oath,  but  which  is 
nof  Instruments  issued  by  a  public  officer  which  are  not  properly  signed,''  or 
upon  which  a  pecuniary  obligation  cannot  be  based,  are  not  the  subjects  of 
forgery."  However,  an  instrument  which  is  valid  in  part  may  be  the  subject  of 
forgery.'' 

3.  Non-Enforceable  Contracts.  Contracts  which  upon  their  face  are  voidable 
only,  or  to  which  tlie  defense  would  be  personal  merely,  are  subjects  of  forgery. 
Such  are  usurious  notes,"  instruments  purporting  to  have  been  made  on  Sunday,^" 
or  notes  barred  by  limitation."  So  a  contract  prohibited  by  law  may  be  the  sub- 
ject of  forgery,'^  and  this  it  has  been  held  is  true  whether  the  contract  is  merely 
voidable,^'  or  is  absolutely  void.^ 

4.  Instruments  No  Longer  in  Force.  An  instrument  which  has  accomplished 
its  purpose,  and  has  been  returned  to  the  party  who  originally  issued  it,  is  in  legal 
acceptation  no  instrument,  and  an  alteration  therein  is  not  forger_y.^ 

5.  Instruments  Not  Conforming  to  Statutes.  An  iustniment  which  is  not  exe- 
cuted in  strict  conformity  with  the  requirements  of  a  statute  may  be  the  subject 
of  forgery.^'     Likewise  it  is  no  defense  that  the  amount  called  for  in  the  false 


Where  an  instrument  requires  the  signa- 
tures of  more  than  one  person,  it  is  not  the 
subject  of  forgery  if  it  bears  fewer  than  the 
required  number.  State  v.  Jones,  1  Bay 
(S.  C.)  207;  Reg.  v.  Turpin,  2  C.  &  K.  820, 
61  E.  C.  L.  820. 

10.  Cunningham  «.  People,  4  Hun  (N.  Y. ) 
455;  Eex  v.  Rushworth,  E.  &  R.  235,  1  Stark. 
396. 

If  the  Instrument  is  valid  without  a  seal, 
it  is  a  subject  of  forgery.  State  r.  Tobie,  141 
Mo.  547,  42  S.  W.  1076 ;  Com.  v.  Misner,  Add. 
(Pa.)   44. 

11.  Pearson  v.  Com.,  78  S.  W.  1128,  25 
Ky.  L.  Rep.  1866;  Wall's  Case,  2  East  P.  C. 
953. 

la.  Roode  V.  State,  5  Nebr.  174,  25  Am. 
Rep.  475 ;  People  v.  Harrison,  8  Barb.  ( X.  Y. ) 
560;  Johnson  i-.  State,  40  Tex.  Cr.  605,  51 
S.  W.  382,  76  Am.  St.  Rep.  742. 

13.  State  v.  Tobie,  141  Mo.  547,  42  S.  W. 
1076;  Lassiter  v.  State,  35  Tex.  Cr.  540,  34 
S.  W.  751. 

14.  People  V.  Harrison,  8  Barb.  (N.  Y.) 
560;  Faulkner's  Case,  3  City  Hall  Eec. 
(N.  Y.)   65. 

15.  Pearson  v.  Com.,  78  S.  W.  1128,  25 
Ky.  L.  Rep.  1866. 

la  Conner's  Case,  3  City  Hiall  Rec.  (N.  Y.) 
59;  State  i\  Ryan,  9  N.  D.  419,  83  N.  W. 
865. 

17.  Colorado. —  Raymond  v.  People,  2 
Colo.  App.  329,  30  Pae.  504. 

Idaho. —  People  v.  Heed,  1  Ida.  531. 

Oklahoma. —  Territory  v.  Delana,  3  Okla. 
573,  41  Pac.  618. 

Texas. —  Munoz  v.  State,  (Cr.  App.  1899) 
50  S.  W.  949. 

England. —  Moffat's  Case,  2  East  P.  C.  954, 
1  Leach  C.  C.  431 ;  Rex  v.  Rushworth,  R.  &  R. 
235,  1  Stark.  396. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  30. 

18.  People  V.  Munroe,  (Cal.  1893)  33  Pac. 
776. 


19.  People  V.  Wheeler,  47  Hun  (N.  Y.) 
484;  People  v.  Fadner,  10  Abb.  N.  Cas. 
(N.  Y.)  462. 

20.  State  v.  Sherwood,  90  Iowa  550,  58 
N.  W.  911,  48  Am.  St.  Rep.  461;  Van  Sickle 
V.  People,  29  Mieh.  61. 

21.  State  17.  Dunn,  23  Oreg.  562,  32  Pae. 
621,  37  Am.  St.  Rep.  704. 

23.  Nelson  v.  State,  82  Ala.  44,  2  So.  403 ; 
Van  Home  v.  State,  5  Ark.  349;  People  v. 
James,  110  Cal.  155,  42  Pae.  479;  People  v. 
Munroe,  100  Cal.  664,  35  Pac.  326,  33  Pac. 
776,  38  Am.  St.  Rep.  323,  24  L.  R.  A.  33; 
Reg.  T.  Stainer,  L.  R.  1  C.  C.  230,  39  L.  J. 
M.  C.  54,  21  L.  T.  Rep.  N.  S.  758,  18  Wkly. 
Rep.  439;  Reg.  v.  Dodd,  18  L.  T.  Rep.  N.  S.  89. 

23.  Nelson  v.  State,  82  Ala.  44,  2  So.  463. 

24.  People  v.  Munroe,  100  Cal.  664,  35 
Pae.  326,  38  Am.  St.  Rep.  323,  24  L.  R.  A.  33, 
a  distinction  being  made  between  instruments 
which  are  nudum  pactum  and  those  which 
are  merely  void  on  the  ground  that  they  are 
against  public  policy  or  ultra  vires. 

25.  People  v.  Fitch,  1  Wend.  (N.  Y.)  198, 
19  Am.  Dec.  477;  Brittain  v.  Bank  of  Lon- 
don, 3  F.  &  F.  465,  8  L.  T.  Rep.  N.  S.  382,  11 
Wkly.  Rep.  569. 

Under  special  statutory  provisions. —  Un- 
der a  statute  the  insertion  of  words  in  an 
instrument  which  has  been  satisfied  may  be 
a  crime.  State  v.  Adamson,  43  Minn.  196,  45 
N.  W.  152. 

26^  California. —  People  v.  Bibby,  91  Cal. 
470,  27  Pac.  781. 

Florida. —  King  v.  State,  43  Fla.  211,  31 
So.  254. 

Missouri. —  State  v.  Tompkins,  71  Mo.  613. 

England. —  Reg.  v.  McConnell,  1  C.  &  K. 
371,  2  Moody  C.  C.  298,  47  E.  C.  L.  371;  Mc- 
intosh's Case,  2  East  P.  C.  942,  2  Leach  C.  C. 
883;  Cade's  Case,  2  East  P.  C.  874,  2  Leach 
C.  C.  732;  Rex  v.  Lyon,  R.  &  R.  190. 
■  Canada. —  Reg.  v.  Hovey,  8  Ont.  Pr.  345. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  29. 

[IV.  A,  5] 
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writing  is  in  excess  of  that  which  is  legally  allowable,^  nor  that  the  instrument 
does  not  bear  a  revenue  stamp.*^  Process  of  court,  although  irregularly  issued,^ 
or  a  nullity,*  is  the  subject  of  forgery. 

6.  Instruments  Invalid  From  Extrinsic  Facts.  An  instrument  cannot  be  said 
to  be  incapable  of  effecting  fraud  because  by  extraneous  evidence  it  can  be  shown 
to  be  of  no  validity.  Such  instruments  are  nevertheless  subjects  of  forgery.^^ 
Hence  it  is  immaterial  that  the  name  signed  is  that  of  a  person  under  legal 
disabilit}','^  or  dead,^^  or  that  the  name  is  fictitious.*'  It  is  also  immaterial  that 
the  purported  grantor  in  a  false  deed  had  no  interest  in   the  land  described 


Instances. —  Where  a  false  warrant  or 
order  is  not  signed  in  the  customary  manner, 
it  is  sufficient  if,  under  the  statute,  either 
method  would  be  legal  (Claiborne  v.  State, 
51  Ark.  88,  9  S.  W.  851;  Grain  v.  State,  45 
Ark.  450 ;  Langdale  v.  People,  100  111.  263 )  ; 
and  in  making  a  certificate,  it  is  enough  if 
the  statute  is  substantially  complied  with 
(People  V.  Filkin,  83  N.  Y.  App.  Div.  589,  82 
N.  Y.  Suppl.  15 ) .  The  fact  that  a  certificate 
■was  uttered  after  the  repeal  of  a  law,  but 
purporting  to  have  been  issued  for  a  bounty 
earned  while  the  law  was  in  force,  does  not 
deprive  it  of  validity  on  its  face  so  as  to  pre- 
vent it  from  being  the  subject  of  forgery. 
People  V.  Filkin,  176  N.  Y.  548,  68  N.  E. 
1120  [affirming  83  N.  Y.  App  Div.  589,  82 
N.  Y.  Suppl.  15]. 

27.  State  v.  Van  Auken,  98  Iowa  674,  68 
N.  W.  454;  State  v.  Eades,  68  Mo.  150,  30 
Am.  Rep.  780;  State  v.  Brett,  16  Mont.  360, 
40  Pac.  873. 

28.  Alabama. — -Williams  v.  State,  126  Ala. 
50,  28  So.  632. 

Illinois. —  Cross  v.  People,  47  111.  152,  95 
Am.  Dec.  474. 

Iowa. —  State  v.  Shields,  112  Iowa  27,  83 
N.  W.  807. 

Maryland. —  Laird  r.  State,  61  Md.  309. 

Minnesota. — ■  State  v.  Mott,  16  Minn.  472, 
10  Am.  Rep.  152. 

A'eio  Hampshire. — ■  State  v.  Young,  47  N.  H. 
402. 

North  Carolina. —  State  v.  Peterson,  129 
3Sr.  C.  556,  40  S.  E.  9,  85  Am.  St.  Rep.  756. 

Tennessee. —  State  v.  Haynes,  6  Coldw.  550. 

Texas.—  Horton  v.  State,  32  Tex.  79 ;  King 
V.  State,  42  Tex.  Cr.  108,  57  S.  W.  840,  96 
Am.  St.  Rep.  792;  Hanks  v.  State,  (Cr.  App. 
1899)  54  S.  W.  587;  Thomas  v.  State,  40 
Tex.  Cr.  562,  51  S.  W.  242,  76  Am.  St.  Rep. 
740,  46  L.  R.  A.  454. 

Wisconsin. —  State  v.  Hill,  30  Wis.  416 
[overruling  John  v.  State,  23  Wis.  504]. 

England. — ^Rex  -y.  Reculist,  2  East  P.  C. 
S56,  2  Leach  C.  C.  703;  Morton's  Case,  2 
East  P.  C,  955 ;  Rex  v.  Hawkeswood,  2  T.  R. 
606  note  c. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  43. 

Contra.— People  v.  Frank,  28  Cal.  507. 

29.  Rex  V.  Collier,  5  C.  &  P.  160,  24 
E.  C.  L.  504. 

30.  Fawcett's  Case,  2  East  P.  C.  862. 

31.  California. —  People  v.  McGlade,  139 
Cal.  66,  72  Pac.  600;  People  v.  Baker,  100 
Cal.  188,  34  Pac.  649,  38  Am.  St.  Rep. 
276. 

Iowa. —  State  v.  Pierce,  8  Iowa  231. 
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Kansas. —  State  v.  Hilton,  35  Kan.  338,  11 
Pac.  164. 

Ohio. —  Bowles  v.  State,  37  Ohio  St.  35. 

Vermont. —  State  v.  Morton,  27  Vt.  310,  65 
Am.  Dec.  201. 

Virginia. —  Com.  v.  Linton,  2  Va.  Cas.  476. 

England.— nex  v.  Froud,  1  B.  &  B.  300, 
3  Moore  C.  P.  645,  7  Price  609,  R.  &  R.  389, 
5  E.  C.  L.  647;  Reg.  v.  Clarkson,  1  Cox  C.  C. 
110;  Mcintosh's  Case,  2  East  P.  C.  942,  956, 
2  Leach  C.  C.  883;  Reg.  v.  Pike,  3  Jur.  27,  2 
Moody  C.  C.  70. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  31. 

32.  Wilcoxson  v.  State,  60  Ga.  ,184;  People 
V.  Krummer,  4  Park.  Cr.  (N.  Y.)  217; 
Heath's  Case,  2  City  Hall  Rec.  (N.  Y.)  54; 
King  V.  State,  42  Tex.  Cr.  108,  57  S.  W.  840, 
96  Am.  St.  Rep.  792;  Brewer  v.  State,  32 
Tex.  Cr.  74,  22  S.  W.  41,  40  Am.  St.  Rep. 
760. 

33.  Brewer  v.  State,  32  Tex.  Cr.  74,  22 
S.  W.  41,  40  Am.  St.  Rep.  760. 

34.  Alabama. —  Williams  v.  State,  126  Ala. 
50,  28  So.  632;  Thompson  v.  State,  49  Ala. 
16;  State  v.  Givens,  5  Ala.  747. 

California. —  People  v.  Nishiyama,  135  Cal. 
299,  67  Pac.  776;  People  v.  Elliott,  90  Cal. 
586,  27  Pac.  433. 

Georgia. —  Lascelles  v.  State,  90  Ga.  347, 
16  S.  E.  945,  35  Am.  St.  Rep.  216. 

Louisiana. —  State  v.  Hahn,  38  La.  Ann. 
169.  > 

Massachusetts. —  Com.  v.  Chandler,  Thach. 
Cr.  Cas.  187. 

Michigan. —  People  v.  Warner,  104  Mich. 
337,  62  N.  W.  405. 

Montana. —  State  v.  Vineyard,  16  Mont. 
138,  40  Pac.  173. 

Nebraska. —  Randolph  v.  State,  65  Nebr. 
520,  91  N.  W.  356. 

New  York. —  Gotobed's  Case,  6  City  Hall 
Rec.  25;  Riley's  Case,  5  City  Hall  Rec.  87; 
Grant's  Case,  3  City  Hall  Rec.  142. 

Oregon. —  State  v.  Wheeler,  20  Oreg.  192, 
25  Pac.  394,  23  Am.  St.  Rep.  119,  10  L.  R.  A. 
779. 

Pennsylvania. —  Com.  v.  Bachop,  2  Pa. 
Super.  Ct.  294. 

Texas. —  Hanks  v.  State,  (Cr.  App.  1899) 
54  S.  W.  587;  Scott  v.  State,  40  Tex.  Cr.  105. 
48  S.  W.  523;  Davis  v.  State,  37  Tex.  Cr.  218, 

39  S.  W.  296;  Hooker  v.  State,  34  Tex.  Cr. 
359,  30  S.  W.  783,  53  Am.  St.  Rep.  716; 
Brewer  v.  State,  32  Tex.  Cr.  74,  22  S.  W.  41, 

40  Am.  St.  Rep.  760. 

United  States. —  Logan  v.  U.  S.,  123  Fed. 
291,  59  C.  C.  A.  476. 

England. —  Reg.  v.  Rogers,  8  C.  &  P.  629, 
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tlierein,^^  or  that  a  person  to  whom  an  order  is  addressed  had  no  money  or  goods 
of  the  purported  drawer  in  his  possession.^* 

7.  Imperfect  and  Incomplete  Instruments.  To  be  the  subject  of  forgery  it  is 
not  necessary  that  an  instrument  be  perfect ;  ^  it  is  sufficient  if  it  is  in  accordance 
with  the  accustomed  dealings  between  the  parties.^  The  omission  of  the  date/' 
of  the  name  of  the  payee  ^^  or  the  name  of  a  drawee,*^  of  the  amount,*'  or  of  the 
dollar  mark  *^  does  not  invalidate  the  instrument,  these  facts  being  shown  by 
extrinsic  evidence.  The  signature  is  not  required  to  be  at  the  end ;  "^  and  it  may 
be  given  by  initials.*^  The  omission  of  the  mark,  where  the  signature  purports 
to  be  by  mark,  is  not  fatal."  Nor  is  an  incomplete  description  in  a  deed,  where 
there  is  enough  to  identify  the  land.*^     A  paper  is  not  invalid  on  its  face  because 


34  E.  C.  L.  930;  Reg.  v.  Avery,  8  C.  &  P. 
596,  34  E.  C.  L.  911;  Bolland's  Case,  2  East 
P.  C.  958,  1  Leach  C.  C.  83;  Wilks'  Case,  2 
East  P.  C.  957 ;  Eex  v.  Taylor,  2  East  P.  C. 
690,  1  Leach  C.  C.  215;  Rex  v.  Peacock,  R.  & 
R.  207 ;  Rex  v.  Francis,  R.  &  R.  156. 

Canada. —  In  re  Lazier,  30  Ont.  419  [af- 
lirmed  in  26  Ont.  App.  260] ;  Re  Murphy,  26 
Ont.  163  [affirmed  in  22  Ont.  App.  386]. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  26. 

Where  an  assumed  name  is  used  with  in- 
tent to  defraud,  it  makes  no  difference  that 
the  prisoner's  real  name  would  have  carried 
as  much  credit.  Adkins  v.  State,  41  Tex.  Cr. 
577,  56  S.  W.  63;  Taft's  Case,  2  East  P.  C. 
959,  1  Leach  C.  C.  172;  Rex  v.  Whiley,  R.  & 
R.  67 ;  Rex  r.  Marshall,  R.  &  R.  56. 

35.  West  v.  State,  22  N.  J.  L.  212;  Hen- 
derson V.  State,  14  Tex.  503. 

36.  Alabama. —  Thompson  v.  State,  49  Ala. 
16. 

California. —  People  v.  Way,  10  Cal.  336. 

Georgia. —  Hoskins  -v.  State,  11  Ga.  92. 

Massachusetts. —  Com.  v.  Russell,  156  Mass. 
196,  30  N.  E.  763;  Com.  v.  Kepper,  114  Mass. 
278;  Com.  v.  Fisher,  17  Mass.  46. 

New  York. —  People  v.  Krummer,  4  Park. 
Cr.  217. 

United  States. —  U.  S.  v.  Bates,  24  Fed. 
Cas.  No.  14,542,  2  Craneh  C.  C.  1. 

England. —  Reg.  v.  Vivian,  1  C.  &  K.  719, 
Den.  C.  C.  35,  47  E.  C.  L.  719;  Rex  v.  Lock- 
ett,  2  East  P.  C.  940,  1  Leach  C.  C.  94. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  38. 

37.  Allgood  V.  State,  87  Ga.  668,  13  S.  E. 
569;  Garmire  v.  State,  104  Ind.  444,  4  N.  E. 
54. 

38.  Alabama. —  Rembert  •r.  State,  53  Ala. 
467,  25  Am.  Rep.  639. 

Louisiana. —  State  v.  Stephen,  45  La.  Ann. 
702,  12  So.  883;  State  v.  Wingard,  40  La. 
Ann.  733,  5  So.  54. 

New  York. —  Grant's  Case,  3  City  Hall  Reo. 
142. 

Pennsylvania. —  Com.  v.  Phipps,  16  Phila. 
4'57. 

South  Carolina. —  State  v.  Holly,  2  Bay 
262;  State  v.  Holley,  1  Brev.  35. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  28. 

39.  Thomas  v.  State,  59  Ga.  784;  Dixon  v. 
State,   (Tex.  Cr.  App.  1889)  26  S.  W.  500. 

40.  Georgia. —  Burke  v.  State,  66  Ga.  157; 
Johnson  v.  State,  62  Ga.  299;  Thomas  v. 
State,  59  Ga.  784. 

Indiana. —  Harding  v.  State,  54  Ind.  359. 


Iowa. —  State  v.  Bauman,  52  Iowa  68,  2 
N.  W.  956. 

Massachusetts. —  Com.  v.  Paulus,  11  Gray 
305. 

Michigan. — People  v.  Brigham,  2  Mich.  550. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  35. 

41.  Indiana. —  Powers  v.  State,  87  Ind.  97. 
Iowa. —  State   v.   Bauman,   52   Iowa   68,   2 

N.  W.  956. 

Louisiana. —  State  v.  Morgan,  35  La.  Ann. 
293. 

Minnesota. —  State  v.  Curtis,  39  Minn.  357, 
40  N.  W.  263. 

Missouri. —  State  v.  Gullette,  121  Mo.  447, 
26  S.  W.  354. 

Nebraska. —  Morearty  v.  State,  46  Nebr. 
652,  65  N.  W.  784. 

New  York. —  Noakes  v.  People,  25  N.  Y. 
380  [affirming  5  Park.  Cr.  291]. 

Tennessee. —  Peete  r.  State,  2  Lea  513. 

Texas. —  Dixon  v.  State,  (Cr.  App.  1889) 
26  S.  W.  500. 

England. —  Reg.  v.  Snelling,  2  C.  L.  R. 
114,  6  Cox  C.  C.  230,  Dears.  C.  C.  219,  17 
Jur.  1012,  23  L.  J.  M.  C.  8,  2  Wkly.  Rep. 
54;  Reg.  V.  Rogers,  9  C.  &  P.  41,  38  E.  C.  L. 
36;  Reg.  V.  Pulbrook,  9  C.  &  P.  37,  38 
E.  C.  L.  34;  Rex  v.  Carney,  1  Moody  C.  C. 
351. 

Canada. —  Reg.  v.  Parker,  15  U.  C.  C.  P. 
15. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  35. 

Application  of  rule. —  An  instrument  with 
a  place  of  date,  and  addressed  to  the  "  First 
National  Bank,"  cannot  be  said  not  to  cre- 
ate a  pecuniary  obligation  because  it  pur- 
ported to  be  drawn  on  any  First  National 
Bank.  Alberts.  State,  (Tex.  Cr.  App.  1903) 
72  S.  W.  846. 

A  voucher  addressed  "  To  County  Treas- 
urer "  is  not  invalid,  where  there  is  no  un- 
certainty as  to  which  county  treasurer  is 
meant.  Kennedy  v.  State,  33  Tex.  Cr.  183, 
26   S.  W.   78. 

42.  Wright  v.  State,  79  Ala.  262. 

43.  State  r.  Keeter,  80  N.  C.  472. 

44.  Lampkin  r.  State,  105  Ala.  1,  16  So. 
575;  State  v.  Ferguson,  35  La.  Ann.  1042; 
Elkins  V.  State,  35  Tex.  Cr.  207,  32  S.  W. 
1047;  Crawford  v.  State,  31  Tex.  Cr.  51,  19 
S.  W.  766. 

45.  Davis  v.  State,  (Tex.  Cr.  App.  1902) 
69  S.  W.  73. 

46.  Lemasters  v.  State,  95  Ind.  367. 

47.  U.  S.  V.  McKinley,  127  Fed.  166. 
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certain  steps  have  to  be  taken  to  give  it  complete  legal  effect,  and  those  succes- 
sive steps  have  not  been  taken  ;  ^^  nor  is  it  any  defense,  where  the  instrument 
forms  one  of  a  chain  of  false  instruments,  that  the  connected  parts,  taken  together, 
show  such  a  discrepancy  as  would  cause  a  failure  of  the  fraudulent  purpose/' 

8.  Instruments  Awkwardly  or  Unskilfully  Drawn.  An  instrument  is  not 
unmeaning  because  ungrammatical,™  or  because  of  a  transposition  of  words 
therein.'"'  The  misspelling  of  words  ^^  or  names,^'  or  the  signing  of  a  wrong 
christian  name,^  or  by  mark,^^  is  no  defense  to  a  prosecution  for  forgery. 

B.  Particular  Instruments  —  l.  Notes,  Checks,  Bonds,  or  Receipts.  Instru- 
ments showing  a  legal  liability  on  the  part  of  the  party  whose  name  is  purported 
to  be  signed  tliereto  to  pay  a  sum  of  money  are  subjects  of  forgery  ;  ^^  but  it  is 
otherwise  as  to  an  instrument  not  payable  in  money,  nor  to  the  bearer  on 
demand,  and  which  the  maker  only  promised  to  take  in  paynaent.^"  Where  a 
promissory  note  is,  after  being  indorsed  by  the  payee,  altered  by  the  maker  and 
discounted  by  him,  it  is  a  forgery  of  the  note,  and  not  of  the  indorsement.^ 
Checks  are  subjects  of  forgery ,^^  althongh  post-dated.^"  So  a  receipt  is  the  sub- 
ject of  forgery,*'  provided  it  would  operate  as  the  foundation  of  another's  lia- 


A  forged  transfer  of  land,  although  a  blank 
be  left  for  the  name  of  the  transferee,  is 
within  .the  purview  of  Laws  (1876),  §  3, 
p.  59,  which  declares  that,  to  warrant  a 
conviction  for  forgery  of  a  land  title,  it  shall 
only  be  necessary  to  prove  that  the  person 
charged  took  any  step.  Phillips  v.  State,  6 
Tex.  App.  364. 

48.  Kentucky. —  Com.  v.  Wilson,  89  Ky. 
1.57,  12  S.  W.  264,  11  Ky.  L.  Rep.  375,  25  Am. 
St.  Rep.  528. 

Massachusetts. —  Com.  v.  Costello,  120 
Mass.  358. 

Oregon. —  State  v.  Gee,  28  Oreg.  100,  ,42 
Pac.  7. 

Tennessee. —  Foute  v.  State,  15  Lea  712. 

Texas. —  Grooms  v.  State,  40  Tex.  Cr.  319, 
50  S.  W.  370;  Fonville  v.  State,  17  Tex. 
App.  368;  Costley  v.  State,  14  Tex.  App. 
156. 

See  23  Cent.  Dig.  tit.  "Forgery,"   §   32. 

49.  State  v.  Hilton,  35  Kan.  338,  11  Pac. 
164. 

50.  Bland  v.  People,  4  111.  364;  Perkins  v. 
Com.,  7  Graft.    (Va.)   651,  56  Am.  Dec.   123. 

51.  Butler  v.  State,  22  Ala.  43;  Reg.  v. 
Boreham,  2  Cox  C.  C.  189. 

52.  Stewart  v.  State,  113  Ind.  505,  16 
N.  E.  186;  Plemona  v.  State,  44  Tex.  Cr. 
555,  72  S.  W.  854;  Hendricks  v.  State,  26 
Tex.  App.  176,  9  S.  W.  555,  557,  8  Am.  St. 
Rep.  463;  Williams  v.  State,  24  Tex.  App. 
342,  6  S.  W.  531. 

53.  California. —  People  v.  Alden,  113  Cal. 
264,  45  Pac.  327. 

Indiana. —  Rudicel  v.  State,  111  Ind.  595, 
13  N.  E.   114. 

new  Yor/c— Grant's  Case,  3  City  Hall. 
Eec.  142. 

North  Carolina. —  State  v.  Covington,  94 
N.  C.  913,  55  Am.  Rep.  650. 

Pennsylvania. —  Com.  v.  Misner,  Add.  44. 

Tennessee. —  Peete  v.  State,  2  Lea  513. 

Texas. —  Davis  v.  State,  34  Tex.  Cr  117, 
29  S.  W.  478;  Rollins  v.  State,  22  Tex.  App. 
548,  3  S.  W.  759,  58  Am.  Rep.  659. 

United  States. —  White  v.  Van  Horn,  159 
U.  S.  1,  15  S.  Ct.  1027,  40  L.  ed.  55. 
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54.  Rex  V.  Fitzgerald,  2  East  P.  C.  Q59, 
1  Leach  C.  C.  20. 

55.  Dunn's  Case,  2  East  P.  C.  962,  1  Leach 
C.  C.  57. 

56.  People  v.  Finch,  5  Johns.  (N.  Y.)  237; 
Com.  V.  Searle,  2  Binn.  (Pa.)  332,  4  Am. 
Dec.  446;  Davis  v.  State,  (Tex.  Cr.  App. 
1902)  69  S.  W.  73:  Daud  v.  State,  34  Tex. 
Cr.  460,  31  S.  W.  376. 

57.  Rex  V.  Burke,  R.  &  R.  369. 

58.  Reg.  V.  Craig,  7  U.  C.  C.  P.  239. 

59.  Crofts  V.  People,  3  111.  442. 

60.  Reg.  V.  Taylor,  1  C.  &  K.  213,  47 
E.  C.  L.  213. 

61.  Alabama. —  Allen  v.  State,  79  Ala. 
34. 

Iowa. —  State  v.  Wooderd,  20  Iowa  541. 

Louisiana. — •  State  v.  Smith,  46  La.  Ann. 
1433,  16  So.  372. 

Massachusetts. — ■  Com.  v.  Brown,  147  Mass. 
585,  18  N.  E.  587,  9  Am.  St.  Rep.  736,  1 
L.  R.  A.  620;  Com.  v.  Talbot,  2  Allen  161; 
Com.  V.  Ladd,   15  Mass.  526. 

New  Jersey. —  State  v.  Jones,  9  N.  J.  L. 
357,  17  Am.  Dec.  483. 

Ohio. —  Kegg  v.  State,  10  Ohio  75. 

Pennsylvania. —  Com.  v.  Phipps,  10  Phila. 
457. 

Tennessee. — ■  Snell  v.  State,  2  Humphr.  347 
[overruling  dictum  in  Rice  v.  State, '  1  Yerg. 
432]. 

Texas. —  Fonville  v.  State,  17  Tex.  App. 
368. 

Virginia. —  Gordon  v.  Com.,  100  Va.  825, 
41  S.  E.  746,  57  L.  R.  A.  744. 

England.— B.eg.  v.  Griffiths,  7  Cox  C.  C. 
501,  Dears.  &  B.  548,  4  Jur.  N.  S.  442,  27 
L.  J.  M.  C.  205,  6  Wkly.  Rep.  472.  Compare 
Reg.  V.  Sargent,   10  Cox  C.  C.   161. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  9. 

Words  importing  receipt. —  The  words 
"  paid  Sadler  "  written  upon  a  bill  for  goods 
rendered  by  a  tradesman  by  the  name  of 
Sadler,  import  a  receipt  of  the  money  by 
Sadler,  and  are  not  merely  a  memorandum 
that  the  bill  has  been  paid  by  the  person 
who  wrote  the  words.  Reg.  i\  Houseman, 
8  C.  &  P.   180,  34  E.  C.  L.   678. 
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bility«2  or  be  prejudicial  to  his  rights  if  genuine.*^    Bonds  are  also  subiects  of 
forgery."  '' 

2.  Orders.  Demands,  Warrants,  or  Re(iuests.  Orders,  demands,  warrants,  or 
requests  for  money ,"=5  or  for  goods,™  or  for  the  purpose  of  procuring  a  prisoner's 
discharge,^''  are  subjects  of  forgery,  even  though  in  the  form  of  a  telegram."^^ 

3.  Deeds,  Mortgages,  or  Wills.  A  deed  of  land  is  the  subject  of  forgery.^' 
Mortgages  of  land  ™  or  of  chattels  "'^  are  also  subjects  of  forgery  ;  and  this  is  true, 
although  the  forgery  consists  in  additions  thereto  after  having  been  made  a 
public  record.'"^  So  the  discharge  of  a  mortgage  is  tiie  subject  of  forgery J^  A 
will  is  the  subject  of  forgery,  although  the  purported  testator  is  living,"  or 
non-existent.''' 

4.  Records  or  Account-Books.     It  is  held  that  making  an  alteration  '^^  or  a  false 


A  forgery  of  a  receipt  for  a  note  is  not  in- 
dictable under  a  statute  making  it  forgery  to 
fabricate  receipts  for  money  or  goods,  al- 
tliouglx  it  would  be  indictable  at  common 
law.      State  v.  Foster,  3  McCord  (S.  C.)  442. 

62.  State  v.  Monnier,  8  Minn.  212.  Where 
one  who  has  been  given  a  receipt  by  an  ex- 
press company  for  charges  paid  by  him  on 
goods  shipped  by  him  for  another  increases 
the  amount  named  in  the  receipt,  no  liability 
is  thus  fixed  either  on  the  express  company 
or  the  person  in  whose  behalf  the  goods  were 
shipped  and  the  receipt  is  not  the  subject  of 
forgery.  Com.  v.  Butler,  37  S.  W.  840,  18 
Ky.  L.  Eep.  614. 

63.  Com.  V.   Shissler,  9  Pnila.    (Pa.)    587. 

64.  Crayton  v.  State,  (Tex.  Cr.  App.  1903) 
73  S.  W.  1046 ;  Costley  v.  State,  14  Tex.  App. 
156 ;  Reg.  v.  Barber,  1  C.  &  K.  434,  47  E.  C. 
L.  434. 

65.  Alabama. —  Williams  v.  State,  61  Ala. 
33;   Jones   v.   State,   50  Ala.   161. 

Connecticut. —  State  v.  Cooper,  5  Day  250. 

Florida. —  Smith  v.  State,  29  Fla.  408,  10 
So.   894. 

/ninois.—.  Crofts  v.  People,  3  111.  442. 

Kansas. —  State  v.  Lee,  32  Kan.  360,  4  Pae. 
653. 

Louisiana. —  State  v.  Jefferson,  39  La.  Ann. 
331,   1   So.   669. 

Mississippi. — ^Pagaud  f.  State,  5  Sm.  &  M. 
491. 

Missouri. —  State  v.  Fenly,  18  Mo.  445. 

New  York. —  People  v.  Krummer,  Sheld. 
549,  4  Park.  217. 

Texas. —  Plemons  v.  State,  44  Tex.  Cr.  555, 
72  S.  W.  854. 

Vermont. —  State  v.  Morton,  27  Vt.  310,  65 
Am.  Dec.  201;  State  v.  Nevins,  23  Vt.  519. 

United  States. —  U.  S.  v.  Carter,  25  Fed. 
Cas.  No.  14,739,  2  Craneh  C.  C.  243 ;  U.  S.  r. 
Green,  26  Fed.  Cas.  No.  15,255,  2  Craneh 
C     C    520. 

See  23  Cent.  Dig.  tit.  "Forgery,"   §    12. 

66.  Alabama. —  Hobbs  v.  State,  75  Ala.  1; 
Allen  r.  State,  74  Ala.  557. 

Indiana. —  Stewart  v.  State,  1 13  Ind.  505, 
16  N.  E.   186. 

Louisiana. —  State  v.  Outs,  30  La.  Ann. 
1155. 

Missouri. —  State  v.  Gullette,  121  Mo.  447, 
26  S.  W.  354. 

Nebraska. —  Hickson  v.  State,  51  Nebr. 
763,  86  N.  W.  509,  54  L.  R.  A.  327. 


New  York. —  Harris  v.  People,  9  Barb.  664 ; 
People  V.   Shaw,  5  Johns.   236. 

North  Carolina. —  State  v.  Leak,  80  N.  C. 
403. 

Texas. —  Eeddiek  v.  State,  31  Tex.  Cr.  587, 
21  S.  W.  684;  Hendricks  v.  State,  26  Tex. 
App.  176,  9  S.  W.  555,  557,  8  Am.  St.  Eep. 
463;  Rollins  v.  State,  22  Tex.  App.  548,  3 
S.  W.  759,  58  Am.  Rep.  659. 

United  States. —  U.  S.  r.  Book,  24  Fed.  Cas. 
No.  14,624,  2  Craneh  C.  C.  294. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  13. 

What  is  an  order  for  goods. —  "Please  let 
the  lad  have  a  hat,  and  I  will  answer  for 
the  money,"  is  a  request  for  the  delivery  of 
goods,  and  is  not  the  less  so  because  it  may 
also  be  an  undertaking  for  the  payment  of 
money.  Reg.  v.  White,  9  C.  &  P.  282,  38  E. 
C.  L.  173. 

67.  Rex  r.  Harris,  6  C.  &  P.  129,  1  Moody 
C.  C.  393,  25  E.  C.  L.  356.- 

68.  Reg.  V.  Stewart,  25  U.  C.  C.  P.  440. 

69.  Bennett  v.  State,  62  Ark.  516,  36  S.  W. 
947;  People  v.  Flanders,  18  Johns.  (N.  Y.) 
164. 

70.  People  v.  Sharp,  53  Mich.  523,  19 
N.  W.  168;  People  r.  Caton,  25  Mich.  388; 
Jn  re  Cooper,  20  Ch.  D.  611,  51  L.  J.  Ch. 
862,  47  L.  T.  Rep.  N.  S.  89,  30  Wkly.  Rep. 
C48. 

71.  State  V.  Adamson,  43  Minn.  196,  45 
N.  W.  152. 

72.  State  v.  Adamson,  43  Minn.  196,  45 
N.  W.   152. 

73.  Meserve  v.  Com.,  137  Mass.  109. 

74.  Coogan's  Case,  2  East  P.  C.  1001,  1 
Leach  C.  C.  449 ;  Rex  v.  Sterling,  2  East  P.  C. 
950,  1  Leach  C.  C.  99.  Compare  Huckaby 
V.  State,  (Tex.  Cr.  App.  1904)  78  S.  W.  942, 
holding  that  under  Pen.  Code  (1895),  art. 
530,  a  will  during  the  lifetime  of  the  pur- 
ported testator  is  not  a  "  pecuniary  obliga- 
tion," nor  an  instrument  which  would  "  have 
transferred  or  in  any  manner  have  affected  " 
property,  and  hence  is  not  subject  to  forgery. 

75.  Reg.  V.  Avery,  8  C.  &  P.  596,  34  E.  C. 
L.  911. 

76.  In  re  Jarrard,  4  Ont.  265  [affirmed  in 
20  Can.  L.  J.  145]. 

Alteration  of  an  assessment  roll. —  A  stat- 
ute which  makes  it  a  forgery  to  fraudulently 
alter  an  entry  in  any  book  of  accounts  kept 
in  a  public  office  applies  to  a  city  assessment 
roll.    Turbeville  v.  State,  56  Miss.  793.     But 
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entry "  in  a  public  record  with  intent  to  deceive  is  forgery ;  and  it  is  no 
defense  that  it  is  done  to  make  it  correspond  with  the  facts  as  they  ought  to  be, 
but  which  are  apparently  otherwise.™  Likewise  making  a  false  entry ''  in  or  an 
alteration  ^  of  the  private  accounts  of  another,  although  by  the  one  who  made 
the  original  entries,  is  forgery.^'  But  it  is  otherwise  as  to  an  alteration  by  a  man 
of  his  own  account-book^  unless  such  account  has  been  settled  and  signed.^^ 

5.  Certificates.     Making  a  false  certificate  is  forgery.^'' 

6.  Letters  or  Statements.  Letters  requesting  money ,^^  statements  as  to  the 
rights  of  property,^"  and  letters  of  recommendation,^''  are  subjects  of  forgery; 
but  it  is  otherwise  as  to  letters  of  introduction,^^  or  letters  or  statements  whose 
design  is  not  to  deprive  of  property.^' 

7.  Indorsements,  Guaranties,  or  Acceptances.  It  is  well  settled  that  making  a 
false  indorsement  of  the  name  of  the  payee  of  an  instrument,*'  or  of  one  of  the 


it  has  been  held  that  an  assessment  roll  is 
not  the  subject  of  forgery  under  the  consoli- 
dated statutes  of  Canada.  Reg.  v.  Preston,  21 
U.  C.  Q.  B.  86. 

What  are  not  public  records. —  A  tax  du- 
plicate is  not  a  record  or  other  authentic 
matter  of  a  public  nature  within  the  stat- 
utes relating  to  forgery.  Smith  v.  State,  18 
Ohio  St.  420. 

The  records  of  a  justice  of  the  peace  are 
not  records  of  a  court  of  record  in  the  true 
import  and  legal  significance  of  that  term, 
and  a  forgery  of  such  a  record  by  a  justice 
of  the  peace  is  not  within  the  provision  of 
the  statute  which  makes  the  forging  of  the 
record  of  a  court  of  record  an  indictable  of- 
fense (State  V.  Floyd,  Houst.  Cr.  Gas.  (Del.) 
110)  ;  nor  is  a,  court-house  and  jail  warrant 
drawn  by  the  clerk  of  the  board  of  super- 
visors on  the  county  treasurer  (Harrington 
V.  State,  54  Miss.  490). 

77.  People  v.  Phelps,  49  How.  Pr.  (N.  Y.) 
462  [affirmed  in  6  Hun  428  (affirmed  in  72 
N.  y.  365)];  Be  Hall,  9  Ont.  Pr.  373  [af- 
firmed in  3  Ont.  331  (affirmed  in  8  Ont.  App. 
31)]. 

Making  a  false  duplicate  of  taxes  is  an 
offense.     Com.  v.  Beamish,  81  Pa.  St.  389. 

78.  People  v.  O'Brien,  96  Cal.  171,  31  Pac. 
45;  Reg.  v.  Asplin,  12  Cox  C.  C.  391. 

79.  Phelps  V.  People,  6  Hun  (N.  Y.)  428 
[affirmed  in  72  N.  Y.  365];  Biles  v.  Com., 
32  Pa.  St.  529,  75  Am.  Dec.   568    [affirming 

3  Phila.  350] ;  Com.  v.  Huntzinger,  35  Pittsb. 
Leg.  J.   (Pa.)   364;  In  re  Tully,  20  Fed.  812. 

80.  Biles  V.  Com.,  32  Pa.  St.  529,  75  Am. 
Dec.  568  [affirming  3  Phila.  350]. 

81.  Com.  V.  Biles,  3  Phila.  (Pa.)  350. 
Contra,  In  re  Windsor,  6  B.  &  S.  522,  10  Cox 
C.  C.  118,  11  Jur.  N.  S.  807;  34  L.  J.  M.  C. 
163,  12  L.  T.  Rep.  N.  S.  307,  13  Wkly.  Rep. 
653,  118  E.   C.  L.   522;   Reg.   v.  Blackstone, 

4  Manitoba  296. 

82.  State  v.  Young,  46  IST.  H.  266,  88  Am. 
Dec.   212. 

83.  Barnum  v.  State,  15  Ohio  717,  45  Am. 
Dec.  601. 

84.  Iowa. —  State  v.  Johnson,  26  Iowa  407, 
96  Am.  Dec.   158. 

Kentucky. —  Com.  v.  Howard,  12  S.  W.  265, 
11  Ky.  L.  Rep.  378. 

Louisiana. —  State  v.  Boasso,  38  La.  Ann. 
202. 

[IV,  B.  4] 


New  York. —  People  v.  Brie,  43  Hun  317, 
4  N.  Y.  St.  752. 

South  Carolina. —  State  v.  Bullock,  54  S.  C. 
300,  32  S.  E.  424. 

United  States. —  U.  S.  v.  Schoyer,  27  Fed. 
Cas.  No.  16,232a. 

England. — 'Reg.  v.  Toshack,  4  Cox  C.  C.  38, 
I  Den.  C.  C.  492,  13  Jur.  1011,  T.  &  M.  207; 
Reg.   i\  Mitchell,  2  F.  &  F.  44. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §   15. 

A  school-teacher's  certificate  is  within  the 
prohibition  of  a  statute  against  forging  any 
certificate,  order,  or  allowance  by  a  compe- 
tent court  or  officer  or  any  license  or  au- 
thority authorized  by  any  statute.  State  v. 
Grant,  74  Mo.  33. 

A  witness'  certificate  payable  by  the  state 
may  be  forged.  Moore  r.  Com.,  92  Ky.  630, 
18  S.  W.  833,  13  Ky.  L.  Rep.  738. 

Certificate  of  acknowledgment. —  An  indict- 
ment will  not  lie  for  forging  a  certificate  of 
acknowledgment  to  a  deed  where  the  certifi- 
cate did  not  state  that  the  grantor  acknowl- 
edged the  execution  of  the  conveyance.  Peo- 
ple V.  Harrison,  8  Barb.    (N.  Y.)    560. 

85.  Mitchell  v.  State,  56  Ga.  171;  People 
V.  Krummer,  Sheld.  (N.  Y.)  549,  4  Park. 
Cr,  217. 

86.  Dixon  v.  State,  81  Ala.  61,.  1  So. 
69. 

87.  Ames'  Case,  2  Me.  365 ;  Arnold  v.  Cost, 
3  Gill  &  J.  (Md.)  219,  22  Am.  Dec.  302; 
Reg.  V.  Moah,  7  Cox  C.  C.  503,  Dears.  &  B. 
550,  4  Jur.  N.  S.  464,  27  L.  J.  M.  C.  204,  6 
Wkly.  Rep.  470;  Reg.  v.  Toshack,  4  Cox  C.  C. 
38,  1  Den.  C.  C.  492,  13  Jur.  1011,  T.  &  M. 
207.  Contra,  Com.  v.  Chandler,  Thach.  Cr. 
Cas.    (Mass.)    187. 

88.  Waterman  v.  People,  67  111.  91; 
Poulkes  V.   Com.,   2   Rob.    (Va.)    836. 

89.  People  v.  Wong  Sam,  117  Cal.  29,  48 
Pac.  972;  Jackson  v.  Weisiger,  2  B.  Mon. 
(Ky.)  214;  Barnes  v.  Crawford,  115  N.  C. 
76,  20  S.  E.  386;  State  v.  Ward,  7  Baxt. 
(Tenn.)    76. 

90.  Iowa. —  State  v.  Pierce,  8  Iowa  231. 
OWo.— Poage   V.    State,    3    Ohio    St.    229; 

Cosner  );.  State,  24  Ohio  Cir.  Ct.  734. 

Pennsylvania. —  Com.  v.  Misner,  Add.  44. 

Washington. —  State  v.  Barkuloo,  18  Wash. 
52,  50  Pac.  577. 

United  States. —  De  Lemos  v.  U.  S.,  91  Fed. 
497,  33  C.  C.  A.  655. 
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payees,  or  of  the  maker,  if  payable  to  the  maker's  order,''  is  forgery,  although 
additional  steps  must  be  taken  before  the  transfer  of  the  instrument  is  complete ; '' 
but  where  such  indorsement  was  made  before  the  instrument  is  signed,  and  hence 
of  no  validity,  it  is  not  f  orgery.**  Likewise  it  is  forgery  to  falsely  indorse  the  name 
of  a  third  party,'"  unless  such  indorsement  is  represented  to  be  that  of  the  payee, 
and  it  is  not  the  same  name ;'°  but  the  alteration  of  an  unsigned  indorsement  of 
money  received,  made  on  the  back  of  a  promissory  note,  unless  intended  as  a 
receipt  for  the  benefit  of  the  maker,  is  not  forgei-y."  A  guaranty  is  also  a 
subject  of  forgery.'^     And  so  is  an  acceptance  of  an  order.'' 

8.  Miscellaneous  Instruments.  Eailroad  tickets'  or  passes,'  theater  tickets,' 
and  accident  insurance  tickets^  are  subjects  of  forgery.  A  contract  is  a  subject 
of  forgery,^  and  so  is  a  power  of  attorney.*  A  copy  is  not  the  subject  of  forgery,' 
unless,  in  the  event  of  the  supposed  loss  of  the  original,  it  is  offered  as  being 
correct.^  So  labels  and  trade-marks  are  not  the  subject  of  forgery.'  And  to 
constitute  forgery  of  a  seal,  the  instrument  to  which  the  seal  is  appended  must 
be  regular  in  form  and  apparently  legal.'" 

V.  Degrees  of  Forgery. 

Statutes  frequently  divide  the  different  acts  which  constitute  forgery  into 
degrees,  placing  them  according  to  their  apparent  seriousness,  and  providing 
different  punishments  for  each."     The  fact  that  the  accused  might  have  been 


England. —  Reg.  v.  Roberts,  7  Cox  C.  C. 
422,  7  Ir.  C.  L.  325. 

See  23  Cent.  Dig.  tit.  "Forgery,"   §    11. 

91.  Reg.  v.  Winterbottom,  2  C.  &  K.  37,  1 
Den.  C.  C.  41,  61  E.  C.  L.  37. 

92.  Com.  V.  Welch,  148  Mass.  296,  19  N.  E. 
357. 

93.  Bishop  V.  State,  55  Md.  138. 

94.  Reg.  f.  McFee,  13  Ont.  8. 

95.  Indiana. —  State  r.  Crawford,  2  Ind. 
23. 

'Sew  York. — People  v.  Wheeler,  47  Hun  484. 

Virginia. —  Powell  v.  Com.,  11  Gratt.  822. 

Washington. —  State  v.  Wright,  9  Wash.  96, 
37  Pac.  313. 

^Yyom.ing. —  Santolini  v.  State,  6  Wyo.  110, 
42  Pac.  746. 

England. —  Reg.  v.  Parke,  1  Cox  C.  C.  4; 
Taft's  Case,  2  East  P.  C.  959,  1  Leach  C.  C. 
172 ;  Rex  v.  Marshall,  R.  &  R.  56. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  11. 

96.  Drake  v.  State,  19  Ohio  St.  211. 

97.  State  v.  Davis,  53  Iowa  252,  5  N.  W. 
149. 

98.  Alahama. —  Hobbs  v.  State,  75  Ala.  1. 
California. —  People  r.  Munroe,    (1893)    33 

Pac.  776. 

Tennessee.  —  State  v.  Humphreys,  10 
Humphr.  442. 

Texas.— Scott  v.  State,  40  Tex.  Cr.  105, 
48  S.  W.  523. 

England. —  Reg.  v.  Harper,  7  Q.  B.  D.  78, 
14  Cox  C.  C.  574,  50  L.  J.  M.  C.  90,  44  L.  T. 
Rep.  N.  S.  615,  29  Wkly.  Rep.  743;  Reg.  v. 
Coelho,  9  Cox  0.  C.  8;  Reg.  v.  Wardell,  3 
F.  &  F.  82. 

99.  Com.  r.  Ayer,  3  Cush.  (Mass.)  150; 
Reg.  r.  Rogers,  8  C.  &  P.  629,  34  E.  C.  L.  930. 
But  it  seems  that  an  acceptance  written  upon 
a  blank  which  is  afterward  filled  up  would 
not  be  a  forgery  of  the  acceptance.  Reg.  v. 
Cooke,  8  C.  &  P.  582,  34  E.  C.  L.  903. 


1.  Com.  V.  Ray,  3  Gray   (Mass.)   441. 

2.  State  V.  Weaver,  94  N.  C.  836,  55  Am. 
Rep.  647;  Reg.  v.  Boult,  2  C.  &  K.  604,  61 
E.  C.  L.  604. 

3.  In  re  Benson,  34  Fed.  649. 

4.  People  V.  Graham,  Sheld.    (N.  Y.)    151. 

5.  People  V.  Stork,  133  Cal.  371,  65  Pac. 
822. 

6.  Lewis'  Case,  2  East  P.  C.  957. 

7.  Com.  V.  Brewer,  113  Ky.  217,  67  S.  W. 
994,  24  Ky.  L.  Rep.  72. 

8.  Upfold  V.  Leit,  5  Esp.  100. 

9.  White  v.  Wagar,  185  111.  195,  57  N.  E. 
26,  50  L.  R.  A.  60  [affirming  83  111.  App. 
592];  Reg.  v.  Smith,  8  Cox  C.  C.  32,  Dears. 
&  B.  566,  4  Jur.  N.  S.  1003,  27  L.  J.  M.  C. 
225,  6  Wkly.  Rep.  495. 

10.  Fadner  v.  People,  33  Hun  (N.  Y.)  240. 

11.  See  cases  cited  infra,  this  note. 

Forgery  in  the  first  degree. —  Under  pro- 
visions of  the  several  state  statutes  the  fol- 
lowing have  been  held  forgeries  in  the  first 
degree:  Forgery  of  a  real-estate  mortgage 
(State  V.  Moore,  86  Minn.  418,  90  N.  W. 
786)  ;  forgery  of  a  certificate  purporting  to 
have  been  issued  by  lawful  authority  as  evi- 
dence of  any  debt  or  liability  (People  v.  Fil- 
kin,  176  N.  Y.  548,  68  N.  E.  1120  [affirming 
83  N.  Y.  App.  Div.  589,  82  N.  Y.  Suppl.  15]); 
the  erasure  of  certain  letters  in  an  instrument 
so  as  to  give  it  a  contrary  meaning  [this  is 
an  alteration  of  the  instrument  and  cannot 
be  treated  as  a  partial  obliteration  thereof 
which  would  be  of  a  lower  degree]  (State  v. 
Kidd,  89  Iowa  54,  56  N.  W.  263)  ;  and  forgery 
of  a  check  upon  an  incorporated  bank  or  bank- 
ing company  (Benson  v.  State,  124  Ala.  92, 
27  So.  1 ) . 

Forgery  in  second  degree. —  Forgery  of  a 
check  where  the  drawee  is  not  an  incorporated 
bsink  (Benson  v.  State,  124  Ala.  92,  27  So. 
l);  forgery  of  a  receipt   (Allen  v.  State,  79 
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convicted  of  forgery  under  a  statute  defining  forgery  in  a  lower  degree  does  not 
prevent  his  conviction  under  a' statute  defining  forgery  in  a  higher  degree.'^ 

VI.  UTTERING  OF  FORGED  INSTRUMENT. 

A.  In  General.  Uttering  is  offering  a  forged  instrument,  knowing  it  to  be 
such,  whether  such  offer  is  accepted  or  not,  with  a  representation,  by  words  or 
actions,  that  it  is  genuine,  and  with  an  intent  to  defraud  ;  ^^  and  it  is  a  public 
offense."  While  the  making  of  a  forged  instrument  and  the  uttering  it  by  the 
same  person  as  one  transaction  constitute  but  one  offense,*^  one  may  be  guilty  of 
uttering  an  instrument  forged  by  another,'*  but  to  constitute  the  offense  it  is 
essential  that  the  person  uttering  the  forged  instrument  have  actual  knowledge 
of  its  falsity."  It  is  not  sufficient  tliat  a  person  uttering  an  instrument  has  rea- 
sonable cause  to  believe  it  was  forged. '^  So  there  must  be  an  intent  to  defraud.'* 
The  uttering  of  an  instrument  which  is  not  a  forgery  is  not  witliin  the  defini- 
tion;^ yet  the  uttering  of  a  false  instrument,  with  intent  to  defraud,  is  an 
offense,  although  there  was  lack  of  evil  intent  in  the  person  who  fabricated 


Ala.  34),  forgery  of  an  order  for  goods  (Al- 
len V.  State,  74  Ala.  557;  Anderson  v.  State, 
65  Ala.  553),  additions  to  a  chattel  mortgage 
(State  V.  Adamson,  43  Minn.  196,  45  N.  W. 
152),  and  forgery  of  a  contract  of  purchase 
(People  V.  Henries,  9  N.  Y.  Suppl.  862)  are 
forgeries  in  the  second  degree. 

Forgery  in  third  and  fourth  degree. —  In 
Alabama  any  forgery  which  does  not  amount 
to  forgery  in  the  first  or  second  degree  is  in 
the  third  degree.  Murphy  v.  State,  118  Ala. 
137,  23  So.  719.  In  Missouri  making  a  prom- 
issory note  for  one  hundred  and  twenty-five 
dollars,  and  signing  it  with  a  fictitious  name, 
is  forgery  in  the  third  degree.  State  v.  Jack- 
son, 90  Mo.  156,  2  S.  W.  128.  And  posses- 
sion of,  buying,  or  receiving  an  instrument 
to  be  forged  is  forgery  in  the  fourth  degree. 
State  V.  Mills,  146  Mo.  195,  47  S.  W.  938. 

13.  State  1-.  Mills,  146  Mo.  195,  47  S.  W.  938. 

13.  Iowa. —  State  v.  Sherwood,  90  Iowa 
550,  58  N.  W.  911,  48  Am.  St.  Rep.  461; 
State  r.  Calkins,  73  Iowa  128,  34  N.  W.  777. 

Louisiana. —  State  v.  Hahn,  38  La.  Ann. 
169. 

Michigan. —  People  v.  Caton,  25  Mich.  388. 

Missouri. —  State  (;.  Phillips,  78  Mo.  49; 
State  v.  Horner,  48  Mo.  520. 

Nelraska. —  Smith  v.  State,  20  Nebr.  284, 
29  N.  W.  923,  57  Am.  Rep.  832;  Folden  v. 
State,  13  Nebr.  328,  14  N.  W.  412. 

South  Carolina. — State  v.  Holly,  2  Bay  262. 

Virginia. —  Sands  v.  Com.,  20  Graft.  800. 

Wyoming. —  Leslie  v.  State,  10  Wyo.  10,  65 
Pac.  849,  69  Pac.  2. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §§  6,  51, 
52. 

Instrument  payable  outside  of  country. — 
It  is  no  defense  that  the  forged  instrument 
purports  to  be  drawn  and  payable  outside  of 
the  country.  Rex  v.  Kirkwood,  1  Moodv  C.  C. 
311. 

14.  Iowa. —  State  v.  Bigelow,  101  Iowa  430, 
70  N.  W.  600., 

Kentucky. —  Whitten  r.  Com.,  1  Kv.  L.  Rep. 
121. 

Minne.iota. —  State  v.  Wills,  70  Minn.  403, 
73  N.  W.  177. 
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Texas. —  Brooks  v.  State,  (Cr.  App.  1903) 
75  S.  W.  507. 

Washington. —  State  v.  Harding,  20  Wash. 
556,  56  Pac.  399,  929. 

United  States.- —  De  Lemos  v.  U.  S.,  91  Fed. 
497,  33  C.  C.  A.  655. 

England. —  Reg.  i\  Sharman,  6  Cox  C.  C. 
312,  Dears.  C.  C.  285,  18  Jur.  157,  23  L.  J. 
M.  C.  51,  2  Wkly.  Rep.  227. 

15.  State  V.  Klugherz,  91  Minn.  406,  98 
N.  W.  99. 

16.  Lockard  v.  Com.,  87  Ky.  201,  8  S.  W. 
266,  10  Ky.  L.  Rep.  102;  State  r.  Boasso,  38 
La.  Ann.  202;  State  v.  Allen,  116  Mo.  548, 
22  S.  W.  792;  Leslie  v.  State,  (Tex.  Cr.  App. 
1898)  47  S.  W.  367. 

Under  the  old  common  law  uttering  a 
forged  instrument  by  one  who  did  not  fabri- 
cate it  was  no  offense  unless  some  fraud  was 
actually  perpetrated.  Reg.  v.  Boult,  2  C.  &  K. 
604,  61  E.  C.  L.  604. 

17.  Arkansas. — Elsey  v.  State,  47  Ark.  572, 
2  S.  W.  337. 

California.— Teople  v.  Smith,  103  Cal.  563, 
37  Pac.  516;  People  v.  Mitchell,  92  Cal.  590, 
28  Pac.  597. 

Georgia. —  Stephens  v.  State,  56  Ga.  604. 

Mississippi. —  Gates  v.  State,  71  Miss.  874, 
16  So.  342. 

Pennsylvania. —  Com.  v.  Hall,  23  Pa.  Super. 
Ct.  104. 

Virginia. —  Sands  v.  Com.,  20  Graft.  800. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  6. 

18.  Carver  v.  People,  39  Mich.  786. 

19.  Arkansas. —  Elsey  v.  State,  47  Ark. 
572,  2  S.  W.  237. 

Georgia. —  Stevens  v.  State,  56  Ga.  604. 

Mississippi. —  Gates  v.  State,  71  Miss.  874, 
16  So.  342. 

Virginia. —  Sands  v.  Com.,  20  Graft.  800. 

England. —  Reg.  r.  Hodgson,  7  Cox  C.  C. 
122,  Dears.  &  B.  3,  2  Jur.  N.  S.  453,  25  L.  J. 
M.  C.  78,  4  Wklv.  Rep.  509 ;  Rex  v.  Harris,  7 
C.  &  P.  429,  32  E.  C.  L.  691. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  6.  And 
see  supra.  III. 

20.  Bittings  r.  State,  56  Ind.  101,  hold- 
ing that  an  indictment  cannot  be  predicated 
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it;^'  uttering,  like  forgery/^  may  be  througli  an  innocent  agent  ;'^  but  raere 
delivery  to  an  agent,  whether  innocent  or  not,  with  intent  to  have  a  forged 
instrument  passed  as  genuine,  is  not  an  uttering  so  long  as  the  agent  has  not 
parted  witli  the  pos8essioii.=* 

B.  Specific  Instances  of  Uttering.  Passing  an  instrument,  although  not 
indorsed,  is  an  uttering ;  ^  and  so  is  presenting  an  instrument  for  payment,^*  or 
pledging  it.^'  Collecting  money  on  a  forged  instrument  is  an  uttering  whether  or 
not  it  is  produced  at  the  time  payments  are  received.^^  Exhibiting  to  the  comity 
treasurer  a  forged  license  to  teach  as  evidence  of  a  right  to  receive  compensation 
is  an  uttering.^^  Presenting  a  forged  document  for  record,^"  or  taking  any  step 
in  a  judicial  proceeding  thereon,*'  is  an  uttering ;  obtaining  credit  by  means  of 
false  receipts  is  an  uttering,  although  the  person  exhibiting  them  refuses  to  part 
with  the  possession  thereof  out  of  his  hand.'^  So  also  is  a  representation  that  a 
party  to  a  genuine  instrument  is  some  other  person.^  Showing  an  instrument 
with  an  intent  of  raising  a  false  idea  of  the  substance  of  the  person  exhibiting 
it  is  not  an  uttering,^  nor  is  leaving  a  forged  instrument  sealed  up,  with  the  per- 
son to  whom  it  has  been  shown,  that  he  might  take  charge  of  it,  as  being  too 
valuable  to  be  carried  about.*^  Where  a  son  makes  notes  payable  to  his  father, 
and  forges  his  father's  indorsement  thereon,  and  both  the  holder  and  the  father 
subsequently  acquire  knowledge  of  the  forgery,  the  placing  by  the  holder  of 
such  notes  in  the  bank  where  they  are  payable,  with  directions  to  present  for 
payment  and  give  notice  of  protest,  which  is  done,  is  not  uttering  with  intent 
to  defraud,  the  object  of  the  holder  being  to  compel  the  father  to  save  his 
son.'* 


upon  the  uttering  of  an  instnunent  altered 
in  an  immaterial  part. 

21.  Ex  p.  Finley,  66  Cal.  262,  5  Pac.  222; 
III  re  Toulouse  Lautrec,  102  Fed.  878,  43 
C.  C.  A.  42. 

22.  See  supra,  IX. 

23.  Missouri. —  State  v.  Patterson,  (1892) 
20  S.  W.  9. 

yeto  York. —  Paige  v.  People,  3  Abb.  Dec. 
439,  6  Park.  Cr.  683. 

Ohio. —  Lindsay  v.  State,  38  Ohio  St.  507. 

Texas. —  Strang  v.  State,  32  Tex.  Cr.  219, 
22  S.  W.  680. 

United  states. —  U.  S.  r.  Carter,  25  Fed. 
Cas.  No.  14,739,  2  Cranch  C.  C.  243. 

England. —  Keg.  v.  Fitchie,  7  Cox  C.  C.  257, 
Dears.  &  B.  175,  3  Jur.  N.  S.  419,  26  L.  J. 
M.  C.  90,  4  Wkly.  Rep.  505. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  52. 

24.  People  v.  Compton,  123  Cal.  403,  56 
Pac.  44;  Reg.  v.  Heywood,  2  C.  &  K.  352,  61 
E.  C.  L.  352. 

25.  California. —  People  v.  Ah  Woo,  28 
Cal.   205. 

Georgia. —  Brazil  v.  State,  117  Ga.  32,  43 
S.  E.  460. 

Nebraska. —  Smith  v.  State,  20  Nebr.  284, 
29  N.  W.  923,  57  Am.  Rep.  832. 

Wisconsin. — ^Lawless  v.  State,  114  Wis.  189, 
89  N.  W.  891. 

Wyoming. —  Santolini  r.  State,  6  Wyo.  110, 
42  Pac.  746,  71  Am.  St.  Rep.  906. 

England. —  Rex  r.  Wieks,  R.  &  R.  111. 

26.  People  v.  Brie;ham,  2  Mich.  550;  State 
r  Page.  Smith  (N.  H.)  149;  U.  S.  v.  Long.  30 
Fed  678;  Reg.  r.  McConnell,  1  C.  <S:  K.  371, 
2  Moody  C.  C.  298,  47  E.  C.  L.  371;  Rex  v. 
Arscott;  6  C.  &  P.  408,  25  E.  C.  L.  499. 


27.  Thurmond  r.  State,  25  Tex.  App.  366, 
8  S.  W.  473 ;  Reg.  v.  Cooke,  8  C.  &  P.  582,  34 
E.  C.  L.  903;  Rex  v.  Birkett,  R.  &  R.  64. 

28.  Perkins  v.  People,  27  Mich.  386. 

29.  Arnold  v.  State,  71  Ark.  367,  74  S.  W. 
513. 

30.  Alabama. —  Espalla  v.  State,  108  Ala. 
38,  19  So.  82. 

California. — -People  v.  Baker,  100  Cal.  188, 
34  Pac.  649,  38  Am.  St.  Rep.  276. 

District  of  Columbia. —  U.  S.  v.  Brooks,  3 
MacArthur  315. 

Michigan.- —  People  f.  Swetland,  77  Mich. 
53,  43  N.  W.  779 ;  Perkins  v.  People,  27  Mich. 
386. 

New  York. —  Paige  v.  People,  3  Abb.  Dec. 
439,  6  Park.  Cr.  683. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  53. 

31.  Folden  v.  State,  13  Nebr.  328,  14  N.  W. 
412;  Paige  v.  People,  3  Abb.  Dec.  (N.  Y.) 
439,  6  Park.  Cr.  683;  Corbett  v.  State,  5 
Ohio  Cir.  Ct.  155,  3  Ohio  Cir.  Dec.  79;  Cha- 
hoon  V.  Com.,  20  Gratt.    (Va.)    733. 

32.  Reg.  V.  Radford,  1  C.  &  K.  707,  1  Cox 
C.  C.  168,  1  Den.  C.  C.  59,  47  E.  C.  L.  707 ; 
Reg.  V.  Moody,  9  Cox  C.  C.  166,  8  Jur.  N.  S. 
574,  L.  &  C.  173,  31  L.  J.  M.  C.  156,  6  L.  T. 
Rep.  N.  S.  301,  10  Wkly.  Rep.  585;  Reg.  v. 
Smith,  9  Cox  C.  C.  162,  8  Jur.  N.  S.  572, 
L.  &  C.  168,  31  L.  J.  M.  C.  154,  6  L.  T.  Rep. 
N.  S.  300,  10  Wkly.  Rep.  583;  Reg.  v.  Ion,  6 
Cox  C.  C.  1,  2  D?n.  C.  C.  475,  16  Jur.  746,  21 
L.  J.  M.  C.  166;  Thomas'  Case,  2  East  P.  0. 
934,  2  Leach  C.  C.  877. 

33.  Reg.  V.  Nisbett,  6  Cox  C.  C.  320. 

34.  Rex  V.  Shukard,  R.  &  R.  150. 

35.  Rex  V.  Shukard,  R.  &  R.  150. 

36.  State  t'.  Redstrake,  39  N.  J.  L.  365. 
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VII.    POSSESSION  OF  FORGED  INSTRUMENT. 

A  person  may  be  convicted  of  forgery  by  having  possession  of  a  forged 
instrument  with  intent  to  defraud,  although  never  uttered  by  him.^'' 

VIIL    DISPOSING  OF  AND  PUTTING  AWAY  FORGED  BANK-NOTES. 

The  intent  to  defraud  a  bank  constitutes  the  offense  of  feloniously  disposing 
of  and  putting  away  forged  bank-notes.^  Giving  to  a  confederate  a  forged  bank- 
note that  he  may  utter  it  is  a  disposing  and  putting  away  thereof.'' 

IX.    PERSONS  LIABLE. 

To  render  one  liable  for  forgery  it  is  not  essential  that  the  instrument  on 
which  the  prosecution  is  based  should  have  been  made  or  altered  by  defendant 
himself.  He  will  be  guilty  of  the  offense  if  with  fraudulent  intent  he  procures 
this  to  be  done  by  another,**  or  after  procuring  it  to  be  done  utters  or  publishes 
it;*^  and  it  is  immaterial  that  the  person  making  or  altering  the  instrument  is 
innocent  of  any  fraudulent  intent.*'  It  is  necessary,  however,  to  constitute  the 
offense  that  the  writing  should  have  been  done  in  defendant's  presence.^  So 
one  who  procures  another  to  utter  a  forged  instrument  is  as  culpable  as  if  he  had 
perpetrated  the  act  himself.**  And  one  is  also  guilty  of  forgery  where  he  pro- 
cures another  to  sign  the  latter's  own  name,  which  the  former  thereafter  repi-e- 
sents  to  be  that  of  a  third  person.*^  It  is  an  elementary  proposition  of  law  that 
all  who  act  together  with  a  common  design  are  principals.*^     The  degree  of  aid 


37.  State  v.  Hathhorn,  166  Mo.  229,  65 
S.  W.  756;  Rex  v.  Crocker,  2  B.  &  P.  N.  R. 
97,  2  Leach  C.  C.  987,  R.  &  R.  97.  And  see 
Rex  V.  Rowley,  R.  &  R.  82. 

38.  Rex  V.  Holden,  R.  &  R.  115,  2  Taunt. 
334. 

The  offense  is  complete,  although  the  per- 
son to  whom  the  notes  were  disposed  of  was  an 
agent  of  the  bank  to  detect  utterers  and  ap- 
plied to  the  person  to  purchase  forged  notes 
and  had  them  delivered  to  him  as  forged 
notes  for  the  purpose  of  disposing  of  them. 
Rex  V.  Holden,  R.  &  R.  115,  2  Taunt.  334. 

39.  Rex  V.  Palmer,  1  B.  &  P.  N.  R.  96,  2 
Leach  C.  C.  978,  R.  &  R.  72. 

40.  Illinois. —  Langdon  -y.  People,  133  111. 
382,  24  N.  E.  382. 

Kentucky. —  Hughes  v.  Com.,  89  Ky.  227, 
12  S.  W.  269,  11  Ky.  L.  Rep.  424. 

Massachusetts. —  Com.  v.  Stevens,  10  Mass. 
181. 

Missouri. —  State  v.  Rucker,  93  Mo.  88,  5 
S.  W.  609. 

Virginia. —  Chahoon  v.  Com.,  20  Gratt.  733. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  19. 

It  is  not  indispensable  to  show  that  the 
name  forged  is  in  defendant's  own  writing. 
Holdsworth  v.  Com.,  6  Ky.  L.  Rep.  591. 

41.  Koch  V.  State,  115  Ala.  99,  22  So.  471; 
Elmore  v.  State,  92  Ala.  51,  9  So.  600; 
Gooden  v.  State,  55  Ala.  178;  Territory  v. 
Barth,  2  Ariz.  319,  15  Pao.  673.  It  is  not  es- 
sential to  the  conviction  of  one  charged  with 
unlawfully  having  in  his  possession  a  ficti- 
tious and  counterfeit  check,  knowing  it  to  be 
forged,  and  with  feloniously  attempting  to 
utter  and  pass  it,  to  show  that  he  personally 
affixed  the  fictitious  name  to  the  check.  State 
V.  Allen,  116  Mo.  548,  22  S.  W.  792. 
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43.  Gregory  v.  State,  26  Ohio  St.  510,  20 
Am.  Rep.  774. 

Liability  as  principal. —  Where  one  was 
present,  knowing  of  and  assenting  to  the  com- 
mission of  a  forgery,  of  which  he  was  to 
derive  the  benefit,  he  is  liable  as  a  principal. 
Com.  V.  Stevens,  10  Mass.  181.  So  if  de- 
fendant keeps  a  position  near  the  person  ut- 
tering forged  instruments,  and  receives  the 
proceeds  thereof.  Com.  v.  Clune,  162  Mass. 
206,  38  N.  E.  435;  Mason  v.  State,  31  Tex. 
Cr.  306,  20  S.  W.  564. 

43.  Com.  V.  Clubb,  17  S.  W.  281,  13  Ky. 
L.  Rep.  416. 

44.  Devere  v.  State,  5  Ohio  Cir.  Ct.  509,  3 
Ohio  Cir.  Dee.  249;  Mason  v.  State,  31  Tex. 
Cr.  306,  20  S.  W.  564;  Reg.  v.  Vanderstein, 
10  Cox  C.  C.  177,  16  Jr.  C.  L.  574. 

45.  California. —  People  v.  Rushing,  130 
Cal.  449,  62  Pac.  742,  80  Am.  St.  Rep.  141. 

Iowa. —  State  v.  Parrell,  82  Iowa  553,  48 
N.  W.  940. 

Massachusetts. —  Com.  v.  Foster,  114  Mass. 
311,   19  Am.  Rep.   353. 

Texas.— Vee\  v.  State,  35  Tex.  Cr.  308,  33 
S.  W.  541,  60  Am.  St.  Rep.  49. 

England. —  Reg.  v.  Mahony,  6  Cox  C.  C. 
487;  Reg.  v.  Mitchell,  1  Den.  C.  C.  282  note; 
Parkes'  Case,  2  East  P.  C.  963,  992,  2  Leach 
C.  C.  775;  Reg.  v.  Epps,  4  F.  &'f.  81. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  19. 

46*  See  Cbiminal  Law,  12  Cyc.  70;  and 
cases  cited  infra,  this  note. 

When  the  offense  is  committed  by  the  per- 
petration of  different  parts  which  constitute 
one  entire  whole,  it  is  not  necessary  that  the 
offenders  should  be  together,  but  any  act  done 
by  either  in  pursuance  of  the  common  design 
inculpates  all.     Eao  p.  Rogers,  10  Tex.  App. 
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or  assistance  given  in  the  forgery  of  papers  with  the  intent  to  defraud  has  been 
held  to  be  unimportant.''^ 

X.  JURISDICTION.^ 

Where  defendant  is  prosecuted  under  the  laws  of  the  United  States  he  must 
be  tried  in  the  district  where  the  offense  was  committed,"  but  where  certain  acts 
constitute  forgery  under  the  laws  of  the  state  the  jiirisdiction  of  the  state  courts 
thereof  is  not  ousted  by  the  fact  that  the  same  acts  are  also  an  offense  under  the 
laws  of  the  United  States.™ 

XL  VENUE." 

If  a  forgery  is  completed  in  one  county  defendant  may  be  prosecuted  in  that 
county,  and  it  is  immaterial  where  the  iirst  step  may  have  been  taken.^^  Juris- 
diction is  in  the  county  in  whicli  defendant  utters  a  forged  instrument  notwith- 
standing he  may  have  forged  the  instrument  in  another  county ,^^  and  wliere  an 
instrument  is  caused  to  be  set  in  circulation  abroad  with  intent  to  have  it  pre- 
sented where  the  forger  resides,  he  can  be  convicted  of  uttering  it  at  the  latter 
place.^  The  weight  of  authority  ^^  is  to  the  effect  that  the  offense  is  not  complete 
until  the  instrument  comes  to  the  hands  of  the  person  to  whom  it  is  sent  and  that 
the  proper  place  of  trial  is  the  county  to  which  it  is  sent.^^  Where  a  writing 
is  forged,  presented  to,  and  paid  by  an  agent  of  the  person  apparently  liable 


655,  38  Am.  Rep.  654;  Heard  v.  State,  9  Tex. 
App.  1 ;  Rex  V.  Bingley,  R.  &  R.  332. 

47.  U.    S.    V.    Osgood,    26    Fed.    Cas.    No, 
15,971a. 

48.  Jurisdiction  of  local  courts. —  Although 
the  offense  charged  consists  in  bringing  suit 
on  a  forged  instrument  in  the  county  and 
circuit  courts,  yet  when  both  courts  are 
within  the  limits  of  the  city  and  defendant 
lives  there,  the  city  court  of  the  city  may 
try  the  offense,  since  it  is  committed  within 
its  jurisdiction.  Sands  v.  Com.,  20  Gratt. 
(Va.)  800;  Chahoon  v.  Com.,  20  Gratt.  (Va.) 
733.  By  special  statutory  provisions  in  Texas 
relating  to  forgery  of  land  titles  and  the 
constitutionality  of  which  has  been  affirmed, 
one  who  has  forged  title  to  lands  within  the 
state  may  be  prosecuted  in  the  county  where 
the  land  is  situated,  although  the  act  of 
forging  the  title  was  consummated  in  another 
state.  Hanks  v.  State,  13  Tex.  App.  289.  And 
under  a  statute  providing  that  indictments 
for  land  forgeries  may  be  presented  by  the 
grand  jury  of  Travis  county  or  in  the  county 
where  the  offense  was  committed  an  indict- 
ment presented  to  the  district  court  of  Travis 
county  charging  an  offense  committed  in  an- 
other county  gives  jurisdiction  to  such  court 
notwithstanding  the  laws  which  in  general 
control  the  venue  in  criminal  actions.  Francis 
V.  State,  7  Tex.  App.  501.  The  quarter  ses- 
sions which  has  jurisdiction  of  offenses  at- 
tended with  a  breach  of  the  peace  has  no 
jurisdiction  to  try  the  offense  of  forgery, 
which  is  not  an  offense  of  that  character. 
Reg.  V.  McDonald,  31  U.  C.  Q.  B.  337.  A 
prisoner  charged  with  forgery  cannot  be 
brought  before  a  judge  of  the  court  of  the 
queen's  bench  under  the  Speedy  Trials  Act. 
Reg.  v.  Scott,  3  Manitoba  448.  See  also 
Criminal  Law,  12  Cyc.  200  et  seq. 

49.  U.    S.   V.   Britton,    24    Fed.    Cas.    No. 
14,650,  2  Mason  464. 


50.  Com.  V.  Luberg,  94  Pa.  St.  85.  See 
also  State  v.  Cross,  101  N.  C.  770,  7  S.  E. 
715,  9  Am.  St.  Rep.  53,  holding  that  the  fact 
that  one  who  has  forged  bonds  makes  false 
entry  thereof  in  the  books  of  a  national  bank, 
which  latter  act  constitutes  an  offense  under 
the  laws  of  the  United  States,  does  not  oust 
the  jurisdiction  of  a  state  court  of  the  offense 
of  forging  the  bonds. 

51.  Venue  in  criminal  proceedings  see 
Cbiminal  Law,  12  Cyc.  L29  et  seq. 

52.  Devere  v.  State,  5  Ohio  Cir.  Ct.  509,  3 
Ohio  Cir.  Dec.  249. 

In  England,  under  11  Geo.  IV  and  1  Wm. 
IV,  c.  66,  §  24,  forgery  may  be  alleged  to 
have  been  committed  in  the  county  where  the 
prisoner  is  in  custody.  Reg.  v.  Smythies,  2 
C.  &  K.  878,  4  Cox  C.  C.  94,  1  Den.  C.  C.  498, 
13  Jur.  1334,  19  L.  J.  M.  C.  31,  T.  &  M.  190, 
61  E.  C.  L.  878;  Rex  v.  James,  7  C.  &  P.  553, 
32  E.   C.  L.  755. 

53.  McGuire  v.  State,  37  Ala.  161. 

54.  Reg.  V.  Taylor,  4  F.  &  F.  511. 

55.  Some  decisions  hold  that  the  offense 
of.  uttering  forged  paper  is  complete  where 
the  forged  instrument  is  mailed,  and  that 
jurisdiction  is  in  the  courts  of  the  county 
where  the  mailing  takes  place.  U.  S.  v. 
Plympton,  27  Fed.  Cas.  No.  16,058,  4  Cranch 
C.  C.  309;  U.  S.  v.  Wright,  28  Fed.  Cas.  No, 
16,773,  2  Cranch  C.  C.  296;  Rex  v.  Perkin,  2 
Lewin  C.  C.  150. 

56.  Alabama. —  Bishop  v.  State,  30  Ala. 
34. 

Montana. —  State  v.  Hudson,  13  Mont.  112, 
32  Pae.  413,  19  L.  R.  A.  775.  . 

New  York. —  People  v.  Rathbun,  21  Wend. 
509. 

Ohio. —  Lindsey  v.  State,  38  Ohio  St.  507. 

Tennessee. —  Foute  v.  State,  15  Lea  712. 

Texa.f.—  Jessup  v.  State,  44  Tex.  Cr.  83,  68. 
S.  W.  988. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  59. 
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thereon,  the  offense  is  consummated,  although  the  agent  sends  the  instrument  to 
another  state  and  obtains  credit  from  his  principal  there,  he  having  authoi:ity  to 
make  payments,  and  not  acting  as  agent  for  defendant." 

XII.  PRELIMINARY  PROCEEDINGS.^ 

A  mere  clerical  error  in  a  warrant  will  not  vitiate  it ;  ^  nor  need  it  aver  an 
intent  to  defraud.®*  Where  the  offense  charged  is  uttering  a  forged  promissory 
note,  and  the  warrant  imports  knowledge  of  the  forged  character  of  the  paper, 
tlie  warrant  is  not  void.^'  If  a  person  is  examined  and  committed  for  trial  for 
forgery  and  the  indictment  contains  counts  for  uttering  and  publishing,  the  court 
should  quash  such  counts;*'  and  a  person  cannot  be  convicted  on  an  information 
for  forgery  when  the  complaint  on  which  he  was  examined  only  charged  him 
with  uttering  the  forgery.*'  If  the  examining  court  thinks  the  prisoner  guilty, 
it  should  remand  him  without  discriminating  as  to  the  grade  of  the  offense,  or 
designating  the  mode  in  which  it  had  been  committed.** 


XIII.  Indictment  or  Information.*^ 

A.  The  Alleg^ations — l.  Prosecutions   For   Forgery  —  a.  In  General.     An 

indictment  is  sufficient  in  general  if  it  includes  the  essential  ingredients  of  the 
offense,**  although  inartificially  drawn.*^  It  is  commonly  held  that  the  omis- 
sion of  the  specific  word  "  feloniously,"  *'  "  falsely,"  *'  or  "  knowingly  "  is  not 


Compare  Com.  v.  Fagan,  2  Pa.  Dist.  401, 
12  Pa.  Co.  Ct.  613. 

Under  special  statutory  provisions. —  Un- 
der Code  Cr.  Proe.  art.  206,  the  offense  of 
forgery  or  uttering  a  forged  instrument  may 
be  prosecuted  in  any  county  where  the  in- 
strument was  forged  or  used,  or  passed  or  at- 
tempted to  be  used  or  passed;  and  where  an 
instrument  purported  to  be  executed  in  one 
county  but  was  passed  in  the  county  of  the 
prosecution,  the  venue  was  sufficiently  es- 
tablished in  the  latter.  Hocker  v.  State,  34 
Tex.  Cr.  359,  30  S.  W.  783;  Strang  v.  State, 
32  Tex.  Cr.  219,  22  S.  W.  680. 

57.  In  re  Carr,  28  Kan.  1.  And  see  Thule- 
meyer  v.  State,  34  Tex.  Cr.  619,  31  S.  W.  659. 

58.  Preliminary  proceedings  see  Cbiminal 
Law,  12  Cyc.  290  et  seq. 

59.  People  v.  Poote,  93  Mich.  38,  52  N.  W. 
1036. 

60.  Haskins  v.  Ralston,  69  Mich.  63,  37 
N.  W.  45,  13  Am.  St.  Rep.  376;  Bogart  v. 
Com.,  10  Leigh  (Va.)   693. 

61.  Anderson  v.  Wilson,  25  Ont.  91. 

62.  Mowbray  v.  Com.,  11  Leigh  (Va.)  643. 

63.  People  v.  McMillen,  52  Mich.  627,  18 
N.  W.  390. 

64.  Huffman  v.  Com.,  6  Rand.   (Va.)    685. 

65.  Indictment  or  information  see,  gener- 
ally. Indictments  and  Infokmations. 

For  forms  of  indictments  and  informations 
see  the  following  cases: 

Alabama. —  Agee  v.  State,  113  Ala.  52,  21 
So.*  207;  Jones  v.  State,  50  Ala.  161. 

Indiana. —  Sharley  v.  State,  54  Ind.  168. 

Iowa. —  State  v.  Stuart,  61  Iowa  203,  16 
N.  W.  91. 

Minnesota. —  State  v.  Greenwood,  76  Minn. 
207,  78  N.  W.  1044,  1117,  76  Minn.  211,  78 
N.  W.  1042,  1117,  77  Am.  St.  Rep.  632. 

Missouri. —  State  v.  Fenly,  18  Mo.  445. 

[XI] 


'New  York. —  Rosekrans  v.  People,  3  Hun 
287,  5  Thomps.  &  C.  467;  Holmes  v.  People, 

15  Abb.  Pr.  154. 

North  Carolina. —  State  v.  Walker,  4  N.  C. 
661. 

Tennessee. —  Luttrell  v.  State,  85  Tenn. 
232,  1  S.  W.  886,  4  Am.  St.  Rep.  760. 

Texas. —  Roberts  v.  State,  (Cr.  App.  1899) 
53  S.  W.  864. 

Wyoming. —  Leslie  v.  State,  10  Wyo.  10,  65 
Pac.  849,  69  Pae.  2. 

England.— Hex  v.  Brewer,  6  C.  &  P.  363, 
25  E.  C.  L.  476. 

66.  Hughes  v.  Com.,  89  Ky.  227,  12  S.  W. 
269,  11  Ky.  L.  Rep.  424;  Holdsworth  v.  Com., 
6  Ky.  L.  Rep.  591.  See  also  Matter  of  Van 
Orden,  32  Misc.  (N.  Y.)  215,  65  N.  Y.  Suppl. 
720,  15  N.  Y.  Cr.  79. 

67.  Stoekslager  v.  U.  S.,  116  Fed.  590,  54 
C.  C.  A.  46.  An  information  is  not  insuf- 
ficient because  it  charges  the  forgery  of  a 
certain  name  to  a  cheek,  instead  of  forgery  of 
the  check  itself.  People  v.  King,  125  Cal. 
369,  58  Pac.  19. 

68.  Cohen  v.  People,  7  Colo.  274,  3  Pac. 
385;  Com.  v.  Lemon,  37  S.  W.  61,  18  Ky.  L. 
Rep.  480  (in  both  of  which  cases  the  indict- 
ment followed  the  language  of  the  statutes, 
which  did  not  use  the  word  "  feloniously  " )  ; 
State  V.  Murphy,  17  R.  I.  698,  24  Atl.  473, 

16  L.  R.  A.  550.     Contra,  State  v.  Flint,  33 
La.  Ann.  1288. 

Felonious  intent. —  If  an  indictment 
charges  the  forging  as  having  been  feloniously 
done,  it  is  not  necessary  to  aver  that  the  in- 
tent was  felonious.  State  v.  Tobie,  141  Mo. 
547,  42  S.  W.  1076. 

69.  California. — ^People  v.  Mitchell,  92  Cal. 
590,  28  Pae.  597. 

Colorado. —  Cohen  v.  People,  7  Colo.  274, 
3  Pac.  385. 
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■material.™  Ordinarily  it  is  apprehended  the  indictment  should  allege  the  time 
■of  the  commission  of  the  offense,"  unless  this  is  made  unnecessary  by  statute.™ 
An  allegation  that  the  offense  is  contra  formam  statuti  may  be  rejected  as  sur- 
plusage where  there  is  nothing  in  the  indictment  to  show  that  the  offense  was 
against  any  statute.''  If  the  separate  parts  of  an  indictment  are  insufficient  no 
■additional,  strength  is  gained  by  taking  them  as  a  whole.'^ 

b.  Chapging  Statutory  Offenses.  It  is  a  general  rule  that  if  an  indictment  is 
based  upon  a  statute,  it  is  sufficient  if  it  follows  tlie  wording  thereof.'^  The  rule, 
however,  is  subject  to  the  qualification  that  unless  the  words  of  the  statute  of 
themselves  fully,  directly,  and  expressly,  without  any  uncertainty  or  ambiguity, 
set  forth  all  the  elements  necessary  to  constitute  the  offense  intended  to  be  pun- 
ished, an  indictment  charging  the  offense  in  the  language  of  the  statute  will  be- 
insufficient,''^  and  the  fact  that  the  statute  in  question  read  in  the  light  of  the 
common  law  and  of  other  statutes  on  the  like  matter  enables  tlie  court  to  infer 
the  intent  of  the  legislature  does  not  dispense  with  the  necessity  of  alleging  in 
the  indictment  all  the  facts  necessary  to  bring  the  case  within  that  intent."  An 
indictment  based  upon  a  statute  in  order  to  be  sufficient  must  set  forth  all  the 
facts  which  are  by  the  statute  made  ingredients  of  the  offense.™  Words  of  a 
statute  which  are  descriptive  of  an  offense,  a  part  of  the  statutory  definition,  can- 
not be  omitted  from  any  indictment  based  thereon  without  fatally  vitiating  such 
indictment,"  although  it  is  otherwise  as  to  the  omission  of  general  words  describ- 
ing, not  the  offense,  but  the  writings  of  which  forgery  may  be  committed.'"  So  if 
one  word  is  substituted  for  another  the  indictment  is  bad,''  unless  such  word  has 
a  meaning  similar  to  the  one  used  in  the  statute.'''  "Where  a  statute  uses  words 
in  tlie  alternative,  it  is  not  necessary  that  such  words  should  be  used  in  the  con- 


Florida. —  Turnipseed  v.  State,  (1903)  33 
So.  851. 

Indiana. —  State  v.  Dark,  8  Blackf.  526. 

Nevada. —  State  v.  McKiernan,  17  Nev.  224, 
30  Pac.  831. 

70.  Morris  v.  State,  17  Tex.  App.  660; 
Beg.  V.  Bowen,  1  C.  &  K.  501,  1  Cox  C.  C.  88, 

1  Den.  C.  C.  22,  47  E.  C.  L.  501. 

71.  See,  generally.  Indictments  and  In- 

TOEMATIONS. 

72.  McGuire  v.  State,  37  Ala.  161. 

73.  Eeg.  V.  Carson,  14  U.  C.  C.  P.  309. 

74.  People  v.  Mitchell,  92  Cal.  590,  28 
Pac.  597. 

75.  State  v.  Foster,  30  Kan.  365,  2  Pac. 
628;  Eldridge  v.  Com.,  54  S.  W.  7,  21  Ky.  L. 
Hep.  1088;  State  v.  Stephen,  45  La.  Ann. 
702,  12  So.  883 ;  State  v.  Gardiner,  23  N.  C. 
27.    And  see  U.  S.  v.  Britton,  107  U.  S.  655, 

2  S.   Ct.  512,  27  L.  ed.  520. 

76.  U.  S.  V.  Carll,  105  U.  S.  611,  26  L.  ed. 
1135.  And  see  State  v.  Foster,  30  Kan.  365, 
2  Pac.  628. 

77.  U.  S.  V.  Carll,  105  U.  S.  611,  26  L.  ed. 
1135. 

78.  Georgia. —  McCombs  v.  State,  109  Ga. 
500,  34  S.  E.  1023;  Johnson  v.  State,  109 
Ga.  268,  34  S.  E.  573;  Moore  v.  State,  33  Ga. 
225. 

Kentucky. —  Com.  v.  Lee,  37  S.  W.  72,  18 
'K.J.  L.  Eep.  484. 

Michigan.. —  People  v.  Stewart,  4  Mich.  655. 

Minnesota. —  State  ».  Cody,  65  Minn.  121, 
67  N.  W.  798;  Benson  v.  State,  5  Minn.  19. 

Missouri. —  State  v.  Minton,  116  Mo.  605, 
22  S.  W.  808. 

New  Hampshire. —  State  v.  Horan,  64  N.  H. 
648,  15  Atl.  20. 
[88] 


North  OaroUna. —  State  p.  Britt,  14  N.  C. 
122. 

Wisconsin. —  Snow  v.  State,  14  Wis.  479. 

England. —  Rex  v.  Donnelly,  1  Moody  C.  C. 
438. 

Illustrations. —  In  an  indictment  for  forg- 
ing a  check  on  a  bank  under  a  statute  mak- 
ing it  a  crime  to  forge  any  "  note  or  check 
or  draft  upon  a  bank  or  the  certificate  of 
deposit  of  money  therein  of  any  bank  or  com- 
pany authorized  by  law  of  the  United  States 
or  any  state  of  the  United  States  or  any 
foreign  government "  an  averment  that  the 
bank  upon  which  the  check  was  forged  was 
authorized  by  the  law  of  the  United  States 
or  of  some  state  or  foreign  government  is 
essential.  Com.  v.  Lee,  37  S.  W.  72,  18  Ky. 
L.  Eep.  484.  So  where  an  indictment  for 
forging  an  order  for  goods  is  based  on  a  stat- 
ute making  it  an  offense  to  forge  an  order 
for  money  or  other  thing  of  value,  the  indict- 
ment will  be  fatally  defective  if  it  fails  to 
allege  that  the  thing  for  which  the  order 
was  forged  was  of  value.  McCombs  v.  State, 
109  Ga.  500,  34  S.  E.  1023 ;  Johnson  v.  State, 
109  Ga.  268,  34  S.  E.  573. 
I  79.  State  v.  Hesseltine,  130  Mo.  468,  32 
S.  W.  983;  People  v.  Wilber,  4  Park.  Cr. 
(N.  Y.)    19. 

80.  Powell  V.  Com.,  11  Gratt.    (Va.)    822. 

81.  Harrington  v.  State,  54  Miss.  490,  hold- 
ing that  the  use  of  the  word  "  willingly  "  in 
the  indictment  instead  of  the  word  "  wit- 
tingly"  found  in  the  statute  renders  the  in- 
dictment fatally  defective. 

82.  People  v'.  Terrill,  133  Cal.  120,  65  Pac. 
303;  Com.  v.  Phipps,  16  Phila.  (Pa.)  457; 
Rex  V.  Elsworth,   2  East  P.  C.  986. 
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jimctive  form  in  the  indictment.^  An  indictment  which  has  been  based  upon» 
but  is  defective  under,  one  statute,  may  be  good  under  another  statute.*^ 

e.  Particular  Averments  —  (i)  As  TO  Making.  The  making  of  the  false 
instrument  is  sufficiently  averred  by  charging  that  it  was  "  forged."  ^^  The  word 
"  forged  "  implies  false  making  to  the  full  extent  as  if  it  were  expressed,^^  and  it 
is  not  necessary  to  set  out  the  particular  acts  of  which  it  consisted.^'  If  defend- 
ant has  altered  a  genuine  instrument,  he  may  be  charged  with  the  forgery  of  the 
entire  instrument ;  ^  and  if  he  has  procured  another  to  do  the  act,^'  or  has  aided 
therein,*'  he  may  be  charged  with  doing  the  act  himself.  If  he  is  charged  with 
procuring  ^^  or  aiding  ^^  the  forgery,  it  is  not  necessary  to  set  forth  whom  he 
procured  or  aided.  An  indictment  is  insufficient  which  only  charges  an  inten- 
tion to  forge,'*  or  which  does  not  charge  that  the  making  or  alteration  was 
without  authority.'* 

(ii)  As  TO  Althratiow — (a)  In  General.  Where  the  alteration  of  a 
genuine  instrument  is  charged,  the  indictment  must  clearly  set  forth  the  alter- 
ation alleged,'^  with  the  proper  averments  showing  the  alteration  of  a  material 
part  thereof ;  '*  and  if  the  instrument  is  one  given  by  defendant,  the  alteration 
must  be  charged  to  have  been  made  after  such  instrument  was  circulated  ;  ^  and 
the  instrument  as  altered  must  then  be  set  out  in  words  and  figures.'*  If  the 
alteration  consists  in  the  insertion  of  words,  their  position  must  be  distinctly  set 
forth,''  otherwise  they  will  be  presumed  to  have  been  placed  after  the  signature, 
in  which  case  they  could  deceive  no  one.^     If  the  indictment  relates  to  more  than 


83.  State  v.  Adamson,  43  Minn.  196,  45 
N.  W.   152. 

84.  State  v.  Houseal,  2  Brev.    (S.  C.)   219. 

85.  People  v.  Mitchell,  92  Cal.  590,  28  Pae. 
597;  King  v.  State,  43  Fla.  211, '31  So.  254; 
State  V.  Greenwood,  76  Minn.  211,  78  N.  W. 
1042,  1117,  77  Am.  St.  Rep.  632;  Webb  v. 
State,  39  Tex.  Cr.  534,  47  S.  W.  356;  Cagle 
V.  State,  39  Tex.  Cr.  109,  44  S.  W.  1097. 
Contra,  Com.  v.  Williams,  13  Bush  (Ky.) 
267;  Stowers  v.  Com.,  12  Bush  (Ky.)  342; 
Com.  V.  Martin,  1  Ky.  L.  Rep.  279. 

Use  of  word  as  determining  statute  under 
which  indictment  drawn. —  Where  an  infor- 
mation alleges  the  specific  acts  constituting 
an  offense  imder  a  statute  imposing  a  penalty 
for  the  commission  of  such  acts  the  mere 
fact  that  the  word  "  forgery  "  is  used  in  the 
information  does  not  make  the  charge  one 
under  another  statute  defining  forgery  and 
not  including  the  acts  mentioned  in  the  first- 
named  statute.  People  v.  Eppinger,  105  Cal. 
361,  38  Pac.  538. 

Designating  an  offense  as  "  forgery,"  if  in- 
accurate, is  immaterial  if  the  offense  is  suffi- 
ciently charged.  Aiken  v.  State,  90  Ga.  452, 
16  S.  E.  206. 

86.  People  v.  Mitchell,  92  Cal.  590,  28  Pac. 
597 

87.  Bennett  v.  State,  62  Ark.  516,  36  S.  W. 
947;  State  v.  Wingard,  40  La.  Ann.  733,  5 
So.  54;  People  v.  Van  Alstine,  57  Mich.  69, 
23  N.  W.  594;  State  v.  Greenwood,  76  Minn. 
211,  78  N.  W.  1042,  1117,  77  Am.  St.  Rep. 
632. 

88.  California. —  People  v.  Brotherton,  47 
Cal.  388. 

Delawa/re. —  State     v.     Marvels,    2     Harr. 
527. 
Iowa. —  State  v.  Maxwell,  47  Iowa  454. 
Maine.—  State  v.  Flye,  26  Me.  312. 
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Massachusetts. —  Com.  v.  Boutwell,  129 
Mass.  124;  Com.  v.  Butterick,  100  Mass.  12; 
Com.  V.  Woods,  10  Gray  477. 

Missouri. —  State  v.  Eaton,  166  Mo.  575, 
66  S.  W.  539. 

North  Carolina. —  State  v.  Weaver,  35 
N.  C.  491;  State  v.  Gardiner,  23  N.  C.  27. 

Canada. —  Reg.  v.  Deegan,  6  Manitoba  81. 

89.  Eldridge  v.  Com.,  54  S.  W.  7,  21  Ky. 
L.  Rep.  1088;  State  v.  Morton,  27  Vt.  310, 
65  Am.  Dec.  201.     See  infra,  IX. 

90.  State  v.  Morton,  27  Vt.  310,  65  Am. 
Dec.  201.     See  infra,  IX. 

91.  Huffman  v.  Com.,  6  Rand.    (Va.)   685^ 

92.  Huffman  ;;.  Com.,  6  Rand.  (Va.)  685; 
Com.  V.  Ervin,  2  Va.  Cas.  337. 

93.  Hicken  v.  State,  96  Ga.  759,  22  S.  E. 
297. 

94.  Com.  V.  Bowman,  95  Ky.  40,  27  S.  W. 
816,  16  Ky.  L.  Rep.  222. 

95.  Kahn  v.  State,  58  Ind.  168;  Bittings 
V.  State,  56  Ind.  101;  State  v.  Riebe,  27  Minn. 
315,  7  N.  W.  262;  State  v.  Fisher,  58  Mo. 
256;   State  v.  Knippa,  29  Tex.  295. 

96.  Indiana. —  Kahn  v.  State,  58  Ind.  168; 
Bittings  V.   State,  56  Ind.   101. 

Kansas. —  State  v.  McNaspy,  58  Kan.  691, 
50  Pac.  895,  38  L.  R.  A.  756.  . 

Louisiana. —  State  v.  Means,  47  La.  Ann^ 
1535,  18  So.  514. 

Missouri. —  State  v.  Fisher,  58  Mo.  256. 

Teicas. —  State  v.  Knippa,  29  Tex.  295. 

See  23  Cent.  Dig.  tit.  "Forgery,"  §   84. 

97.  State  v.  Greenlee,  12  N.  C.  523. 

98.  State  v.  McNaspv,  58  Kan.  691,  50  Pac. 
895,  38  L.  R.  A.  756;  State  v.  Bryant,  17 
N.  H.  323;  Franklin  v.  State,  (Tex.  Cr.  App. 
1904)  78  S.  W.  934. 

99.  State  v.  Bryant,  17  N.  H.  323;  Overly 
V.  State,  34  Tex.  Cr.  500,  31  S.  W.  377. 

1.  Com.  V.  McKee,  Add.  (Pa.)  33. 
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one  instrument,  only  one  of  which  is  alleged  to  have  been  altered,  the  particular 
instrument  altered  must  be  designated.'  An  allegation  of  the  substitution  of 
three  letters  in  a  word  is  supported  by  evidence  of  the  substitution  of  only  two  of 
them.'  If  the  forgery  consists  of  an  erasure,  the  technical  term  "  forge  or  counter- 
feit '■  must  be  used.* 

(b)  Of  Records.  Indictments  for  making  false  entries  in  records  are  suf- 
ficient if  the  offense  is  plainly  and  substantially  set  forth.'  The  particular  entries 
altered  or  falsely  made  must  be  set  out,°  although  a  copy  of  the  record  need  not 
be  given,  nor  is  it  necessary  to  state  that  the  record  was  in  the  custody  of 
defendant.'' 

(ni)  As  TO  Intent  to  Defraud  —  (a)  In  General.  An  indictment  must 
allege  an  intent  to  defraud,'  unless  the  necessity  of  making  the  allegation  is 
obviated  by  statute,'  and  where  both  forgery  and  uttering  are  charged,  but  the 
littering  on]y  is  alleged  to  have  been  with  intent  to  defraud,  the  omission  of  such 
an  allegation  as  to  the  forgery  is  fatal.'"  It  is  unnecessary,  however,  to  mention 
the  manner  in  which  the  fraud  was  effected,  or  was  intended  to  be  effected,"  or 
to  allege  that  the  instrument  was  presented  as  genuine.^' 

(b)  Designation  of  Person  Defrauded.  Where  the  rule  is  not  affected  by 
statute  an  indictment  which  fails  to  charge  the  name  of  the  person  intended  to 
be  defrauded,  or  that  the  name  is  unknown  to  the  grand  jury,  is  bad,''  and  the 


2.  State  V.  Millner,  131  Mo.  432,  33  S.  W. 
15. 

3.  State  V.  Rowley,  Brayt.   (Vt.)   76. 

4.  U.  S.  V.  Watkins,  28  Fed.  Cas.  No. 
16,649,   3   Cranch   C.   C.   441. 

5.  State  V.  Van  Auken,  98  Iowa  674,  68 
N.  W.  454;  Phelps  v.  People,  6  Hun  (N.  Y.) 
428  [affirmed  in  72  N.  Y.  365];  MeConnell 
V.  Kennedy,  29  S.  C.  180,  7  S.  E.  76. 

6.  People  V.  Palmer,  53  Cal.  615;  Harring- 
ton V.  State,  54  Miss.  490. 

7.  People  V.  O'Brien,  96  Cal.  171,  31  Pao. 
45. 

8.  California. —  People  v.  Elphis,  (1903) 
72  Pac.  838;  People  v.  Mitchell,  92  Cal.  590, 
28  Pac.  597. 

Delaware. —  State  v.  Hegeman,  2  Pennew. 
143,  44  Atl.  623. 

Georgia. —  Gibson  v.  State,  79  Ga.  344,  5 
S.  E.  76;   Phillips  v.   State,   17   Ga.   459. 

Mississippi.- — ■  Harrington  v.  State,  54  Miss. 
490. 

New  Jersey. —  West  v.  State,  22  N.  J.  L. 
212. 

England. —  Reg.  ■;;.  Powner,  12  Cox  C.  C. 
235. 

Canada. —  Reg.  v.  Weir,  9  Quebec  Q.  B. 
253,  3  Can.  Cr.  Cas.  499. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  62. 

Allegation  held  sufficient. —  A  charge  that 
the  instrument  was  wilfully  and  feloniously 
forged  and  presented  to  another  and  money 
received  in  exchange  therefor  sufficiently 
charges  criminal  intent.  Matter  of  Van 
Orden,  32  Misc.  (N.  Y.)  215,  65  N.  Y.  Suppl. 
720,  15  N.  Y.  Cr.  79. 

9.  Watson  v.  State,  78  Ga.  349;  Phillips 
V.  State,  17  Ga.  459 ;  Reg.  v.  Carson,  14  U.  C. 
C.  P.  309.  Under  Mo.  Rev.  St.  (1889) 
§§  3633,  3634,  in  regard  to  selling  falsely 
made  drafts,  it  is  unnecessary  to  allege  that 
the  selling  was  with  felonious  intent.  State 
V.  Taylor,' 117  Mo.  181,  22  S.  W.  1103. 

10.  People   V.    Mitchell,    92    Cal.    590,    28 


Pac.  597.  But  where  an  indictment  charges 
that  defendant  did  alter  and  forge  a  public 
record  with  intent  to  defraud,  setting  out 
the  record  as  it  was  both  before  and  after 
the  alteration,  it  is  unnecessary  to  repeat 
that  the  record  so  altered  was  made  with 
intent  to  defraud.  State  v.  Van  Auken,  98 
Iowa  674,  68  N.  W.  454. 

11.  Kentucky. —  Jackson  v.  Com.,  34  S.  W. 
14,  17  Ky.  L.  Rep.  1197. 

'New  -Jersey. —  West  v.  State,  22  N.  J.  L. 
212. 

Pennsylvania. —  Com.  v.  Bachop,  2  Pa. 
Super.  Ct.  294. 

Tennessee. — ■  Snell  v.  State,  2  Humphr.  347. 

England.— B-ex  v.  Powell,  2  East  P.  C. 
976,  1  Leach  C.  C.  77,  2  W.  Bl.  787;  Rex  v. 
Goate,  1  Ld.  Raym.  737. 

Canada. —  Reg.  v.  Weir,  9  Quebec  Q.  B. 
253,  3  Can.  Cr.  Cas.  499. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  62. 

12.  Com.  V.  Ladd,  15  Mass.  526. 

13.  Kansas. —  State  v.  Gavigan,  36  Kan. 
322,  13  Pac.  554. 

Kentucky. —  Huff  v.  Com.,  42  S.  W.  907, 
19  Ky.  L.  Rep.  1064;  Barnes  v.  Com.,  101 
Ky.  556,  41  S.  W.  772,  19  Ky.  L.  Rep.  803. 

Mississippi. —  Cunningham  v.  State,  49 
Miss.   685. 

Rhode  Island. —  State  v.  Murphy,  17  R.  I. 
698,  24  Atl.  473,  16  L.  R.  A.  550. 

United  States. — -IT.  S.  v.  Larned,  26  Fed. 
Cas.  No.  15,566,  4  Cranch  C.  C.  335;  U.  S.  r. 
Noble,  27  Fed.  Cas.  No.  15,895,  5  Cranch 
C.   C.   371. 

See  23  Cent.  Dig.  tit.  "Forgery,"   §  62. 

Allegation  held  sufficient. —  A  count  which 
states  that  the  prisoner  did  forge  a  promis- 
sory note  on  which  was  an  indorsement,  set- 
ting it  out,  with  intent  to  defraud  a  person 
named,  sufficiently  charges  that  the  note  and 
not  the  indorsement  was  that  by  which  the 
prisoner  intended  to  defraud.  The  words 
"with  intent"  apply  to  the  verb  of  which 
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christian  name  must  be  given,  or  an  allegation  made  that  it  is  unknown  •  '^  but 
such  charge  may  be  made  indirectly,^^  and  a  description  to  a  common  intent,  of 
the  person  intended  to  be  defrauded,  is  sufficient."  If  the  indictment  charges 
a  statutory  offense,  and  follows  the  language  of  the  statute,  an  allegation  of  an 
intent  to  defraud  any  particular  person  is  unnecessary."  In  some  states,  by 
statute,  an  allegation  to  this  effect  is  no  longer  necessary  in  any  case,^^  although 
if  made  the  indictment  is  nevertheless  valid.^'  There  are  usually  two  persons 
-who  may  be  defrauded,  the  one  whose  name  is  forged  and  the  one  to  whom  the 
forged  instrument  is  uttered,  and  the  intent  may  be  laid  to  defraud  either  of 
them,^  or  both  of  them,  either  in  separate  counts  ^^  or  in  one  count.^  An  intent 
to  defraud  the  principal  may  be  alleged  where  the  instrument  names  the  agent 
as  such ;  ^  but  if  an  intent  is  alleged  to  defraud  one  described  as  "  agent "  merely, 
it  is  error  to  charge  that  defendant  might  be  found  guilty  if  he  forged  the  order 
with  intent  to  defraud  the  principal,  who  was  disclosed  on  the  trial.'^  Where  a 
forged  request  for  delivery  of  goods  was  addressed  to  a  woman  in  her  maiden 
name,  who  prior  to  the  date  of  it  had  married,  an  intent  to  defraud  the  husband 
may  be  charged.^  An  averment  that  a  note  was  forged  with  intent  to  defraud 
the  United  States  is  necessary  to  withdraw  the  case  from  the  jurisdiction  of  state 


the  prisoner's  name  is  the  subject.     Rex  v. 
James,  7  C.  &  P.  553,  32  E.  C.  L.  755. 

14.  Zellers  v.   State,  7  Ind.  659. 

15.  State  ».  Stegman,  62  Kan.  476,  63  Pac. 
746;  Allen  v.  State,  44  Tex.  Cr.  63,  68  S.  W. 
286,  100  Am.  St.  Eep.  839. 

Where  bank  is  defrauded. —  If  an  indict- 
ment, founded  on  a  statute  containing  a  pro- 
vision in  regard  to  forgery  with  intent  to 
defraud  an  incorporated  bank  in  the  state, 
-charges  an  intent  to  defraud  an  incorporated 
bank,  and  its  corporate  name  is  set  forth,  it 
is  sufficient  if  it  appears  to  be  an  incorpo- 
rate bank  in  the  state.  State  v.  Jones,  1 
McMuIl.    (S.  C.)   236,  36  Am.  Dec.  257. 

16.  Eex  V.  Lovell,  2  East  P.  C.  990,  1 
Leach  C.  C.  248. 

17.  Georgia. —  Brazil  v.  State,  117  Ga.  32, 
43  S.  E.  460;  Dukes  v.  State,  94  Ga.  393,  21 
:S.  E.  54. 

loioa. —  State  v.  Maxwell,  47  Iowa  454. 

Louisiana. —  State  v.  Gaubert,  49  La.  Ann. 
1692,  22  So.  930;  State  v.  Poster,  32  La. 
Ann.   34. 

Maine. —  State  v.   Kimball,  50  Me.  409. 

Missouri. —  State  v.  Turner,  148  Mo.  206, 
49  S.  W.  988;  State  v.  Gullette,  121  Mo.  447, 
26  S.  W.  354;  State  v.  Eowlen,  114  Mo. 
626,  21  S.  W.  729;  State  v.  Warren,  109 
Mo.  430,  19  S.  W.  191,  32  Am.  St.  Rep.  681; 
State  V.  Yerger,  86  Mo.  33 ;  State  v.  Phillips, 
78  Mo.  49. 

'North  Carolina. —  State  v.  Cross,  101  N.  C. 
770,  7  S.  E.  715,  9  Am.  St.  Rep.  59. 

Oregon. —  State  v.  Lurch,  12  Oreg.  104,  6 
Pac.  411. 

Pennsylvania. —  Com.  v.  McClnre,  12  Phila. 
579. 

United  States. —  U.  S.  v.  Jolly,  37  Fed. 
108. 

Canada. —  Reg.  v.  Weir,  9  Quebec  Q.  B.  253, 
3  Can.  Cr.  Cas.  499. 

See  23  Cent.  Dig.  tit.  "Forgery,"  §  62. 

18.  Alabama. —  Williams  v.  State,  126  Ala. 
50,  28  So.   632. 

Florida. —  Darby  v.  State,  41  Fla.  274,  26 
So.  315. 
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Lomsiana. —  State  v.  Adams,  39  La.  Ann. 
238,  1  So.  455. 

Minnesota. —  State  v.  Adamson,  43  Minn. 
196,  45  N.  W.  152. 

Missouri. —  State  v.  Rucker,  93  Mo.  88,  6 
S.  W.  609. 

New  .Jersey. —  Rohr  v.  State,  60  N.  J.  L. 
576,  38  Atl.  673. 

New  York. —  People  v.  Martin,  2  N.  Y.  Cr. 
51. 

Oregon. —  State  v.  McElvain,  35  Oreg.  365, 
58  Pac.  525. 

Texas. —  Allen  v.  State,  44  Tex.  Cr.  63,  68 
S.  W.  286,  100  Am.  St.  Rep.  839;  Howard  v. 
State,  37  Tex.  Cr.  494,  36  S.  W.  475,  66  Am. 
St.  Rep.  812. 

West  Virginia. —  State  v.  .Tingler,  32 
W.  Va.  546,  9  S.  E.  935,  25  Am.  St.  Rep. 
830. 

See  23  Cent.  Dig.  tit.  "Forgery,"  §  62. 

By  7  Geo.  IV,  c.  64,  §  14,  where  the  number 
of  persons  intended  to  be  defrauded  is  large, 
the  indictment  may  lay  the  intent  to  defraud 
one  of  them  by  name  "  and  others  "  ( Reg.  v. 
Vaughan,  8  C.  &  P.  276,  34  E.  C.  L.  732), 
and  the  word  "  others  "  may  be  held  to  in- 
clude or  exclude  the  prisoner,  according  as  it 
is  necessary,  to  support  the  indictment,  that 
his  name  should  be  included  or  excluded 
(Reg.  ^..  Turberville,  4  Cox  C.  C.  13). 

19.  Denson  v.  State,  122  Ala.  100,  26  So. 
119. 

20.  State  v.  Patch,  21  Mont.  534,  55  Pac. 
108;  State  v.  Cleavland,  6  Nev.  181;  Harris 
V.  People,  9  Barb.  (N.  Y.)  664;  Reg.  v. 
Dixon,   2   Lewin   C.   C.    178. 

21.  Selby  v.  State,  161  Ind.  667,  69  N.  E. 
463;  Reg.  v.  Hoatson,  2  C.  &  K.  777,  61 
E.  C.  L.  777. 

22.  Neall  v.  U.  S.,  118  Fed.  699,  56  C.  C. 
A.  31. 

23.  State  v.  Jones,  1  McMull.  (S.  C.)  236, 
36  Am.  Dec.  257. 

24.  Phillips  V.  State,  96  Ga.  293,  22  S.  E. 
574. 

25.  Rex  V.  Carter,  7  C.  &  P.  134,  32 
E.   C.   L.   537. 
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courts.'"  An  intent  to  defraud  a  person  named  is  supported  by  proof  that  as 
treasurer  it  would  be  his  duty  to  pay  genuine  instruments  in  the  form  of  the 
false  one ;  ^  and  in  cases  of  forgery  of  certificates  or  vouchers  calling  for  payment 
out  of  public  funds,  an  intent  to  defraud  the  public  corporation,  from  whose 
funds  such  instrument  if  genuine  would  be  payable,  is  properly  alleged.''®  An 
allegation  of  an  intent  to  defraud  one  person  is  supported  by  proof  of  an  intent 
to  defrand  a  firm  of  which  he  is  a  partner.'*' 

(iv)  Description'  of  Instrument — (a)  In  General.  The  description  of 
the  forged  instrument  is  sufficient  if  it  would  sustain  an  indictment  for  stealing 
it,  although  not  the  subject  of  larceny,^  and  if  described  as  it  was  at  the  time  of 
the  forgery,  it  is  admissible,  although  it  bears  indorsements  made  afterward.''  A 
charge  of  forging  an  indorsement  on  a  bill  of  exchange  need  not  allege  the 
amount  of  such  bill.'* 

(b)  Tenor  or  Copy  of  Instrument.  The  tenor  of  an  instrument  means  an 
exact  copy  thereof  in  words  and  figures,''  and,  unless  the  rule  is  abrogated  by 
statute,'*  the  indictment  should  set  forth  the  tenor  of  the  instrument  alleged  to 
be  forged  and  purport  to  do  so.'^  A  videlicet  clause  likewise  imports  an  exact 
copy.'*  Where  from  difficulty  in  ascertaining  a  particular  word  a  faGsimile  is 
attempted  it  is  sufficient."  If  changes  by  or  with  the  consent  of  defendant  are 
made  on  the  instrument  after  it  is  uttered  its  tenor  may  be  set  forth  in  its 
changed  form ;  '*  or  if  an  erasure  has  been  subsequently  made,  but  the  words 


26.  State  v.  Cross,  101  N.  C.  770,  7  S.  E. 
715,  9  Am.  St.  Eep.  53. 

27.  Eeg.  V.  Turberville,  4  Cox  C.  C.  13. 

28.  Moore  v.  Com.,  92  Ky.  630,  18  S.  W. 
833,  13  Ky.  L.  Rep.  738;  Cunningham  v. 
State,  49  Miss.  685;  Gregory  v.  State,  11 
Ohio  St.  329;  State  v.  Allen,  56  S.  C.  495, 
35   S.   E.   204. 

29.  Veazie's  Case,  7  Me.  131;  State  v. 
Hall,  108  N.  C.  776,  13  S.  E.  189;  Stoughton 
V.  State,  2  Ohio  St.  562;  Eeg.  v.  Hanson, 
C.  &  M.  334,  2  Moody  C.  C.  245,  41  E.  C.  L. 
185. 

30.  Coleman  v.  Com.,  25  Gratt.  (Va.)  865, 
18  Am.  Rep.  711;  Cocke  v.  Com.,  13  Gratt. 
(Va.)  750;  State  v.  Duffield,  49  W.  Va.  274, 
38  S.  E.  577;  Reg.  v.  Sharpe,  8  C.  &  P.  436, 
34  E.  C.  L.  823;  Reg.  i;.  Collins,  2  M.  & 
Rob.  461. 

31.  Sampson  v.  People,  188  111.^592,  59 
N.  E.  427. 

32.  State  v.  Clement,  42  La.  Ann.  583,  7 
So.  685. 

33.  Com.  V.  Stevens,  1  Mass.  203;  State  v. 
Pullens,  81  Mo.  387;  Fogg  v.  State,  9  Yerg. 
(Tenn.)  392;  Edgerton  v.  State,  (Tex.  Cr. 
^pp.  1902)  70  S.  W.  90;  Roberts  v.  State,  2 
Tex.  App.  4. 

34.  See  infra,  XIII,  A,  1,  e,  (iv),  (c). 

35.  Florida.— West  v.  State,  (1903)  33 
So.  854. 

Kentucky. —  Hill  v.  Com.,  33  S.  W.  823,  17 
Ky.  L.  Rep.  1135. 

Louisiana. —  State  v.  Sheldon,  8  Rob.  540. 

Maine. —  State  v.  Witham,  47  Me.  165 ; 
State  V.  Bonney,  34  Me.  383. 

Nebraska. —  Davis  v.  State,  58  Nebr.  465, 
78  N.  W.  930. 

New  Jersey. —  State  v.  Gustin,  5  N.  J.  L. 
744. 

North  Carolina.  —  State  v.  Dourdon,  13 
N.  C.  443;   State  v.  Twitty,  9  N.  C.  248. 


South  Carolina. —  State  v.  Jones,  1  Mc- 
Mull.  236,  36  Am.  Dec.  257. 

Tennessee. —  Croxdale  -v.  State,  1  Head 
139. 

Tenas. —  Smith  v.  State,  18  Tex.  App.  399; 
Thomas  v.  State,   18  Tex.  App.  213. 

Vermont. —  State  v.  Morton,  27  Vt.  310, 
65  Am.  Dee.  201. 

United  States. —  U.  S.  v.  Britton,  24  Fed. 
Cas.  No.  14,650,  2  Mason  464;  U.  S.  v. 
Smith,  27  Fed.  Cas.  No.  16,326,  2  Cranch 
C.  C.   111. 

See  23  Cent.  Dig.  tit.  "Forgery,"   §  68. 

In  Iowa,  while  an  indictment  for  forgery 
must  set  out  a  copy  of  the  instrument,  it 
need  not  be  prefaced  by  any  technical  form 
of  words  to  express  that  it  is  so  set  out; 
and  the  words  "  of  the  purport  and  effect 
following  "  are  sufficient  at  least  under  our 
statute.  State  v.  Johnson,  26  Iowa  407,'  96 
Am.  Dec.  158. 

36.  McDonnell  r.  State,  58  Ark.  242,  24 
S.  W.  105;  Com.  v.  Stow,  1  Mass.  54;  Miller 
V.  State.  (Tex.  Cr.  App.  1896)  34  S.  W.  267; 
Rex  V.  Powell,  2  East  P.  C.  976,  1  Leach 
C.  C.  77,  2  W.  Bl.  787. 

An  averment  that  the  forged  instrument 
was  of  the  "  purport  and  effect  following,  to 
wit,"  does  not  profess  to  give  an  exact  copy. 
Dana  v.  State,  2  Ohio  St.  91.  But  see  State 
v.  Johnson,  26  Iowa  407,  96  Am.  Dec.  158. 

37.  State  v.  Sheldon,  8  Rob.   (La.)   540. 
Bad  handwriting. —  Although  the  date  and 

signature  of  a  forged  paper  may  have  been 
very  badly  written,  yet  if  there  was  suffi- 
cient to  make  them  mean  what  was  charged 
in  the  indictment,  it  was  for  the  jury  to 
say  whether  defendant  in  uttering  the  paper 
did  so  as  of  the  date  and  with  the  signature 
so  charged.     Hagar  v.  State,  71  Ga.  164. 

38.  People  v.  Frank,  28  Cal.  507 ;  Huffman 
V.  Com.,  6  Rand.   (Va.)   685. 
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erased  are  decipherable,  they  can  be  set  forth.''  If  the  instrument  is  set  out  in 
full  other  description  is  unnecessary,^  and  it  is  not  necessary  to  allege  facts  which 
appear  thereon.^^  So  there  is  no  variance  if  from  any  part  of  the  instrument  an 
allegation  can  be  shown  to  be  true.** 

(c)  Purport  of  Instrument.  Purport  means  the  substance  of  an  instrument 
as  it  appears  on  the  face  of  it,^  and  where  an  instrument  is  set  forth  according  to 
its  tenor  it  is  not  necessary  to  set  it  forth  according  to  its  purport  also ;  **  but  it 
has  been  held  that  if  the  pleader  assumes  to  set  forth  an  instrument  both  accord- 
ing to  its  tenor  and  purport  a  variance  between  the  tenor  and  purport  clause  will 
be  fatal.*^  By  virtue  of  express  statutory  provisions  in  many  jurisdictions  it  is  no 
longer  necessary  to  set  out  the  alleged  forged  instrument  according  to  its  tenor,^^ 
but  it  will  be  sufficient  to  set  it  forth  according  to  its  purport.*'  Statutes  of  this 
character,  however,  do  not  dispense  with  such  certainty  of  description  as  will 
clearly  identify  the  ofEense.^  It  is  not  requisite  that  the  date*'  or  the  amount  of 
the  instrument,^  the  name  of  the  drawee,^'  or  the  place  of  payment  °^  should  be 
alleged  ;  and  the  omission  from  a  promissory  note  of  a  power  of  attorney  to  con- 
fess judgment  is  not  material.^  Where  a  signature  is  forged,  an  indictment  is 
bad  which  states  that  the  instrument  is  signed  by  a  certain  person  named,  instead 
of  stating  that  it  purported  to  be  so  signed ;  ^  likewise  if  it  includes  in  the  pur- 
port something  not  apparent  on  the  face  of  the  instrument.^^     Notwithstanding 


39.  People  v.  De  Kroyft,  49  Hun  (N.  Y.) 
71,   1   N.  Y.  Suppl.  692. 

40.  Ashcraft  v.  Com.,  60  S.  W.  931,  22 
Ky.  L.  Rep.  1542. 

41.  State  V.  Yerger,  86  Mo.  33;  Huckaby 
V.  State,   (Tex.  Cr.  App.  1904)   78  S.  W.  942. 

42.  Mee  v.  State,  23  Tex.  App.  566,  5  S.  W. 
243. 

43.  Fogg  V.  State,  9  Yerg.  (Tenn.)  392; 
Eex  V.  Jones,  Dougl.  (3d  ed.)  300,  2  East 
P.  C.  883,  1  Leach  C.  C.  204. 

The  term  "  purport "  imports  what  appears 
on  the  face  of  an  instrument  and  means  the 
apparent  and  not  the  legal  import.  State 
V.  PuUens,  81  Mo.  387. 

"  Value  "  and  "  purport." —  Where  a  stat- 
ute provides  that  it  shall  be  sufficient  to  set 
forth  the  purport  and  value  of  the  instru- 
ment alleged  to  be  forged,  the  word  "  value  " 
is  not  used  in  the  sense  of  the  worth  of  the 
instrument  in  money,  but  in  the  sense  of  the 
effect  the  instrument  is  intended  to  accom- 
plish and  hence  as  the  synonym  of  "  effect " 
or  "  import."  Chidester  v..  State,  25  Ohio 
St.  433;  Santolini  v.  State,  6  Wyo.  110,  42 
Pae.  746,  71  Am.  St.  Kep.  906. 

44.  State  v.  Yerger,  86  Mo.  33;  State  v. 
Pullens,  81  Mo.  387;  Fogg  v.  State,  9  Yerg. 
(Tenn.)  392;  Khudy  v.  State,  42  Tex.  Cr. 
225,  58  S.  W.  1007;  English  v.  State,  30 
Tex.  App.  470,  18  S.  W.  94;  Westbrook  v. 
State,  23  Tex.  App.  401,  5  S.  W.  248;  La- 
baitte  v.  State,  6  Tex.  App.  483. 

45.  English  v.  State,  30  Tex.  App.  470,  18 
S.  W.  94;  Westbrook  v.  State,  23  Tex.  App. 
401,  5  S.  W.  248;  Roberts  v.  State,  2  Tex. 
App.  4.  Compare  State  v.  Yerger,  86  Mo. 
33,  in  which  it  was  said  that  where  the  tenor 
of  the  forged  instrument  is  exact  and  com- 
plete and  sufficiently  gives  the  purport,  the 
purport  clause  may  be  rejected  as  surplusage. 

Where  the  instrument  is  stated  according 
to  its  tenor  the  purport  of  it  must  neces- 
sarily appear.  Fogg  v.  State,  9  Yerg. (Tenn.) 
392. 
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46.  Alabwma. —  Bostick  v.  State,  34  Ala. 
266. 

Lomsiana. —  State  v.  Gaubart,  49  La.  Ann. 
1692,  22  So.  930;  State  v.  Sherwood,  41  La. 
Ann.  316,  6  So.  529;  State  v.  Boasso,  38 
La.  Ann.  202;  State  v.  Maas,  37  La.  Ann. 
292. 

Missouri. —  State  v.  Pullens,  81  Mo.  387; 
State  V.  Fay,  65  Mo.  490. 

OUo. —  Chidester  v.  State,  25  Ohio  St.  433. 

Oregon. —  State  v.  Childers,  32  Oreg.  119, 
49  Pac.  801. 

Washington. —  State   v.   Wright,    9    Wash.  , 
96,  37  Pac.  313. 

West  VvrginAa.  —  State  v.  Henderson,  29 
W.  Va.   147,  1  S.  E.  225. 

Wisoonsi/n. —  See  State  v.  Hill,  30  Wis. 
416. 

Wyoming. —  Santolini  v.  State,  6  Wyo.  110, 
42  Pac.  746,  71  Am.  St.  Rep.  906. 

See  23  Cent.  Dig.  tit.  "Forgery,"  §   69. 

47.  Missouri. —  State  v.  Pullens,  81  Mo. 
387. 

Oregon. —  State  v.  Childers,  32  Oreg.  119, 
49  Pac.  801. 

Washington. —  State  v.  Wright,  9  Wash. 
96,  37  Pac.  313. 

West  Virginia. —  State  v.  Henderson,  29 
W.  Va.   147,   1   S.  E.   225. 

England.— "Reg.  v.  Davies,  9  C.  &  P.  427, 
2  Moody  C.  C.  177,  38  E.  C.  L.  254. 

48.  Roberts  v.  State,  72  Miss.  110,  16  So. 
233. 

49.  Rex  V.  Burgiss,  7  C.  &  P.  490,  32 
E.  C.  L.  723. 

50.  State  v.  Gaubert,  49  La.  Ann.  1692,  22 
So.  930;  Chidester  v.  State,  25  Ohio  St.  433. 

51.  State  V.  Curtis.  39  Minn.  357,  40 
N.  W.  263;  Santolini  v.  State,  6  Wyo.  110, 
42  Pac.  746,  71  Am.  St.  Rep.  906. 

52.  Reg.  V.  Lee,  2  M.  &  Rob.  281. 

53.  Burdge  v.  State,  53  Ohio  St.  512,  42 
N.  E.  594. 

54.  Carter's  Case,  2  East  P.  C.  985. 

55.  Rex  V.  Reading,  1  East  180  note  &. 
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a  statute  permits  the  instrument  alleged  to  be  forged  to  be  set  forth  according 
to  its  purport,  it  may  nevertheless  be  set  forth  according  to  its  tenor.'^ 

(d)  TrcmslaUons.  If  the  instrument  be  written  in  a  foreign  language,  an 
indictment  setting  it  out  in  such  language  with  a  translation  thereof  is  good ; "'  but 
if  there  is  no  translation,''  or  if  it  is  described  wholly  in  English,^'  it  is  not  suffi- 
cient, unless  the  rule  has  been  changed  by  statute ;  ^  and  the  translation  of  it 
must  include  everything  that  is  material.^^  Where  the  signature  alone  is  forged, 
and  is  the  same  name  in  the  foreign  language  as  in  English,  it  is  not  necessary  to 
set  it  out  in  the  foreign  characters.*^ 

(e)  Instruments  Lost,  Dest/)'oyed,  or  Withheld.  If  the  forged  instrument  has 
been  lost  or  destroyed,  or  defendant  refuses  to  yield  possession  thereof,  the  tenor 
need  not  be  set  forth ;  ^  but  this  will  not  excuse  a  full  statement  of  the  substance 
of  the  instrument,^  so  that  the  court  may  see  that  it  was  such  an  instrument  that 
the  forgery  of  it  would  constitute  a  crime.*'  So  in  the  event  of  a  partial  destruc- 
tion while  in  defendant's  possession,  it  is  sufficient  to  state  the  substance  of  the 
paper,  although  parol  evidence  could  supply  the  missing  part.*'  An  indictment 
which  describes  the  missing  instrument  and  alleges  the  reason  for  not  being  able 
to  give  a  more  particular  description  is  sufficient."  An  allegation  that  an  instru- 
ment is  lost  is  not  equivalent  to  an  allegation  that  it  has  been  withheld  or  destroyed 
by  the  acts  of  defendant.** 

(f)  Sepugnamcy  or  Ambiguity.  Repugnant  or  uncertain  allegations,*'  or 
those  which  are  inconsistent  with  a  copy  of  the  instrument  as  set  out,  render  an 


56.  State  v.  PuUens,  81  Mo.  389. 

57.  Rex  V.  Szudurskie,  1  Moody  C.  C. 
429. 

58.  Rex  V.  Goldstein,  3  B.  &  B.  201,  7 
Moore  C.  P.  1,  10  Price  88,  R.  &  R.  473,  7 
E.  C.  L.  685. 

59.  Rex  V.  Harris,  7  C.  &  P.  429,  32 
E.  C.  L.  691. 

60.  People  v.  Ah  Woo,  28  Cal.  205. 

61.  Rex  V.  Harris,  7  C.  &  P.  429,  32 
E.  C.  L.  691. 

62.  Duffin  V.  People,  107  111.  113,  47  Am. 
Rep.  431;  Beyerline  v.  State,  147  Ind.  125, 
45  N.  E.  772.  Contra,  People  v.  Bennett,  122 
Mich.  281,  81  N.  W.   117. 

63.  Indiana. —  State  v.  Callahan,  124  Ind. 
364,  24  N.  E.  732. 

/owa.— State  v.  White,  98  Iowa  346,  67 
N.  W.  267. 

ZV^ew  York. —  People  v.  Badgley,  16  Wend. 
53;  People  v.  Kingsley,  2  Cow.  522,  14  Am. 
Dec.  520. 

'North  Carolina. —  State  v.  Peterson,  129 
N.  C.  556,  40  S.  E.  9,  85  Am.  St.  Rep.  756. 

Vermont. —  State  v.  Parker,  1  D.  Chipm. 
298,  11  Am.  Dec.  735. 

United  States. —  U.  S.  v.  Britton,  24  Fed. 
Cas.  No.  14,650,  2  Mason  464. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  74. 

64.  Illinois. —  Wallace  v.  People,  27  111. 
45. 

Indiana. —  Birdg  v.  State,  31  Ind.  88. 

Kentucky. —  Hill  v.  Com.,  33  S.  W.  823,  17 
Ky.  L.  Rep.  1135. 

Massachusetts. — Com.  v.  Spilman,  124Mass. 
327,  26  Am.  Rep.  668. 

rea;as.— Pierce  v.  State,  38  Tex.  Cr.  604, 
44  S.  W.  292. 

Vermont. —  State  v.  Briggs,  34  Vt.  501. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  74. 

65.  Wallace  v.  People,  27  III.  45. 


66.  Munson  i>.  State,  79  Ind.  541. 

67.  West  V.  State,  (Fla.  1903)  33  So.  854; 
State  V.  Imboden,  157  Mo.  83,  57  S.  W.  536; 
State  V.  Clinton,  67  Mo.  380,  29  Am.  Rep. 
506;  People  v.  Hertz,  35  Misc.  (N.  Y.)  177,  71 
N.  Y.  Suppl.  489,  15  N.  Y.  Cr.  477 ;  People  v. 
Badgley,  16  Wend.  (N.  Y.)  53.  In  State  v. 
Peterson,  129  N.  C.  556,  40  S.  E.  9,  85  Am. 
St.  Rep.  756,  it  is  said  to  be  unnecessary  to 
allege  the  loss,  although  it  would  be  better 
to  do  so. 

68.  Bench  v.  State,  63  Ark.  488,  39  S.  W. 
360.. 

69.  California. —  People  v.  Ellenwood,  119 
Cal.  166,  51  Pac.  553;  People  v.  Eppinger,  105 
Cal.  36,  38  Pac.  538. 

Indiana. —  State  v.  Bracken,  152  Ind.  565, 
53  N.  E.  838;  State  v.  Dufour,  63  Ind.  567; 
State  V.  Cook,  52  Ind.  574. 

Missouri. —  State  v.  Leonard,  171  Mo.  622, 
71  S.  W.  1017;  State  v.  Chinn,  142  Mo.  507, 
44  S.  W.  245. 

Texas. —  Munoz  v.  State,  40  Tex.  Cr.  457, 
50  S.  W.  949. 

England. —  Gillchrist's  Case,  2  East  P.  C. 
982,  2  Leach  C.  C.  657. 

Allegations  held  sufficient. —  A  description 
of  a,  lost  note,  that  it  was  signed  by  "  one 
Henry  Wintrode  or  Henry  R.  Wintrode,"  is 
not  equivocal.  Hess  v.  State,  73  Ind.  537. 
An  averment  that  an  acceptance  was  "  in- 
dorsed "  on  the  face  of  an  instrument  is  suf- 
ficiently intelligible.  Com.  v.  Butterick,  100 
Mass.  12.  An  allegation  that  defendant  made 
a  false  instrument  "  purporting  to  be  the 
act  of  another,  to  wit,  the  act  of  Clay  Rol- 
lins, a  fictitious  person,"  does  not  charge  that 
the  instrument  purported  to  be  the  act  of  a 
fictitious  person,  but  merely  that  Clay  Rollins 
was  a  fictitious  person.  Hocker  ■;;.  State,  34 
Tex.  Cr.  359,  30  S.  W.  783. 
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indictment  bad,™  although  'it  was  not  necessary  to  set  out  the  instrument."  An 
error  in  names,'^  such  as  incorrect  spelling,''^  or  the  use  of  initials,'*  unless  th& 
names  are  idem  sonans^  is  fatal,  although  the  omission  of  the  middle  initial  is 
not.'*  So  if  the  purport  clause  alleges  the  instrument  to  be  the  act  of  one  person^, 
and  the  tenor  clause  to  be  the  act  of  more,  it  is  fatal."  Likewise  if  the  purport 
clause  sets  forth  that  the  instrument  was  the  act  of  a  corporation,  while  the  tenor 
clause  sets  oat  an  instrument  signed  by  the  officers  of  the  corporation.™  A  state- 
ment that  a  signature  was  made  by  defendant  as  agent™  or  partner™  is  not  a 
variance,  although  the  copy  does  not  so  indicate ;  nor  is  there  any  ambiguity  if 
an  inartificial  instrument  is  set  out  according  to  its  legal  effect.^^ 

(g)  Variances  —  (1)  Material  Variances.  A  variance  between,  an  instru- 
ment offered  in  evidence  and  a  copy  thereof  set  out  in  the  indictment  is  fatal,** 
although  a  copy  was  not  required  to  be  set  out  in  the  indictment.*'  If  words- 
appear  in  the  copy  which  are  not  in  the  instrument,**  or  if  names  in  an  instru- 
ment,*' or  words  in  the  attestation  clause  of  a  deed,*'  or  payments  indorsed  oa 


70.  Kentucky. —  Sutton  v.  Com.,  30  S.  W. 
665,  17  Ky.  L.  Kep.  175. 

Massachusetts. —  Com.  v.  Ray,  3  Gray  441. 

Tennessee. — State  v.  Shawley,  5  Hayw.  256. 

Texas.—  Scott  v.  State,  40  Tex.  Cr.  105,  48 
S.  W.  523;  Booth  v.  State,  36  Tex.  Cr.  600, 
38  S.  W.  196;  Thulemeyer  v.  State,  38  Tex. 
Cr.  349,  43  S.  W.  83 ;  Fite  v.  State,  36  Tex. 
Cr.  4,  34  S.  W.  922;  Becker  v.  State,  (App. 
1892)    18  S.  W.  550. 

Vermont. —  State  v.  Bean,  19  Vt.  530. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  71. 

Allegations  not  inconsistent. —  Where  an 
indictment  charged  that  the  instrument  pur- 
ported to  be  drawn  by  Woord  on  Eslaps,  and 
alleged  that  the  name  of  the  drawer  was  in- 
tended for  Ward,  and  the  name  of  the  drawee 
for  Islib,  there  is  no  inconsistency.  Allen  v. 
State,  44  Tex.  Cr.  63,  68  S.  W.  286,  100  Am. 
St.  Rep.  839. 

Variance  as  to  dates. —  Where  the  copy 
showed  an  instrument  to  be  dated  in  1884, 
but  it  was  purported  to  be  dated  in  1885,  the 
variance  was  not  material.  State  v.  Blanch- 
ard,  74  Iowa  628,  38  N.  W.  519. 

71.  English  v.  State,  30  Tex.  App.  470,  18 
S.  W.  94;  Westbrook  v.  State,  23  Tex.  App. 
401,  5  S.  W.  248;  Roberts  v.  State,  2  Tex. 
App.  4. 

73.  State  v.  Horan,  64  N.  H.  548,  15  Atl. 
20;  Campbell  v.  State,  35  Tex.  Cr.  182,  32 
S.  W.  899;  Overly  v.  State,  34  Tex.  Cr.  500, 
31  S.  W.  377- 

73.  State  v.  McCormick,  141  Ind.  685,  40 
N.  E.  1089- 

74.  Yount  V.  State,  64  Ind-  443;  Shinn  v. 
State,  57  Ind.  144;  State  v.  Houseal,  2  Brev. 
(S.  C.)  219. 

What  is  not  a  variance. —  Where  the  in- 
strument as  set  out  is  signed  "  T.  Tupper,"  an 
averment  that  it  was  made  with  the  inten- 
tion to  defraud  Tristam  Tupper  is  not  a 
variance.  State  v.  Jones,  1  McMull.  (S.  C.) 
236,  36  Am.  Dec.  257. 

75.  Roberts  v.  State,  2  Tex.  App.  4;  State 
V.  Bean,  19  Vt.  530. 

76.  People  v.  Ferris,  56  Cal.  442.  And  see 
Young  V.  State,  (Tex.  Cr.  App.  1897)  40 
S.  W.  793,  holding  that  where  the  tenor 
clause  set  out  the  signature  as  a  firm-name 
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with  the  letter  "  M "  underneath,  the  omis- 
sion of  such  letter  from  the  purport  clause 
was  immaterial. 

77.  Crayton  v.  State,  (Tex.  Cr.  App.  1903) 
73  S.  W.  1046;  Stephens  v.  State,  (Tex.  Cr.. 
App.  1897)  38  S.  W.  997,  36  Tex.  Cr.  386,  37 
S.  W.  425;  Gibbons  v.  State,  36  Tex.  Cr.  469,. 
37  S.  W.  861 ;  Fite  v.  State,  36  Tex.  Cr.  4,  34 
S.  W.  922;  Campbell  v.  State,  35  Tex.  Cr.  182, 
32  S.  W.  899. 

If  defendant  signs  his  own  name  and  the 
name  of  another,  it  is  proper  to  charge  that 
he  forged  a  writing  in  the  name  of  the  other.. 
Fogg  V.  State,  9  Yerg  (Tenn.)   392. 

78.  Millsaps  V.  State,  38  Tex.  Cr.  570,  43- 
S.  W.  1015. 

By  virtue  of  statutory  provisions  in  some 
jurisdictions,  repugnancy  in  the  allegations, 
of  a  purport  clause  or  a  variance  between 
such  allegations  and  the  tenor  of  the  instru- 
ment as  set  out  will  not  vitiate  the  indict- 
ment. Read  v.  State,  63  Ark.  618,  40  S.  W. 
85;  Myers  v.  State,  101  Ind.  379;  State  v. 
Chamberlain,  89  Mo.  129,  1  S.  W.  145 ;  State 
V.  Mullens,  81  Mo.  387;  State  ».  Bibb,  68  Mo. 
286. 

79.  State  v.  Gustin,  5  N.  J.  L.  744. 

80.  Davis  v.  State,  (Tex.  Cr.  App.  1902) 
69  S.  W.  73. 

81.  Rountree  v.  State,  (Tex.  Cr.  App.. 
1900)  58  S.  W.  106;  State  v.  Bean,  19  Vt.- 
530. 

82.  Bennett  v.  State,  62  Ark.  516,  36  S.  W. 
947;  Ex  p.  Rogers,  10  Tex.  App.  655,  38  Am. 
Rep.  654;  Edgerton  v.  State,  (Tex.  Cr.  App.- 
1902)  70  S.  W.  90;  U.  S.  v.  Britton,  24  Fed.- 
Cas.  No.  14,650,  2  Mason  464. 

An  innuendo  inserted  in  parenthesis  in  the 
copy  of  the  instrument  does  not  constitute  a 
variance.  Alexander  v.  State,  28  Tex.  -'1pp. 
186,  12  S.  W.  595. 

83.  State  v.  Fleshman,  40  W.  Va.  726,  22 
S.  E.  309. 

84.  State  v.  Fleshman,  40 -W.  Va.  726,  22 
S.  E.  309. 

85.  Com.  V.  Harrison,  30  S.  W.  1009,  17 
Ky.  L.  Rep.  343;  Luttrell  v.  State,  85  Tenn. 
232,  1  S.  W.  886,  4  Am.  St.  Rep.  760. 

86.  JEx  p.  Rogers,  10  Tex.  App.  655,  38  Am> 
Rep.  654. 
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a  note,"  or  notice  of  pi'otest  of  a  note,''  or  a  clause  showing  that  the  instrument 
bore  interest,'*  or  a  number  on  a  check,""  or  a  figure  essential  to  an  understanding 
of  the  instrument,'^  or  a  date  stamp  on  the  back  of  a  railroad  ticket,'"  or  words 
material  in  the  consideration  of  the  apparent  legality  or  validity  of  the  instru- 
ment'* are  omitted,  there  is  a  material  variance.  So  there  is  a  material  variance 
where  there  is  an  incorrect  statement  of  the  date  of  an  instrument,'^  of  the 
amount,"  of  the  number  of  makers,"  of  the  names,"  or  if  the  middle  initial  is. 
omitted"  or  is  incorrectly  given."  So  an  error  in  tlie  christian  name  is  fatal.' 
If  an  instrument  is  alleged  to  be  a  joint  obligation,  when  it  is  not,''  or  vice  versa^ 
it  is  material.  And  the  same  is  the  case  if  an  indictment  alleges  a  signature  to 
be  in  an  official  capacity  when  it  is  otherwise.*  So  an  indictment  which  alleges 
forgery  of  a  promissory  note  without  a  seal  is  not  supported  by  evidence  that 
defendant  had  committed  forgery  of  a  note  under  seal.'  A  demurrer  on  account 
of  a  variance  cannot  be  considered  unless  oyer  of  the  instrument  is  craved.' 

(2)  Immaterial  Yaeianoes.  An  immaterial  variance  between  the  indictment 
and  the  paper  alleged  to  be  forged  will  not  prevent  the  latter  from  being  received 
in  evidence.''     Thus,  it  is  held  that  mere  clerical  errors,  such  as  the  misspelling  of 


Seal.—  The  letters  "  L.  S."  in  brackets  fol- 
lowing the  signature  in  a  copy  of  the  forged 
instrument  do  not  import  that  the  instru- 
ment contained  a  seal,  nor  is  it  equivalent  to 
an  averment  to  that  effect.  Paige  v.  People, 
6  Park.  Cr.   (N.  Y.)   683. 

87.  Haslip  v.  State,  10  Nebr.  590,  7  N.  W. 
331. 

88.  Sharley  v.  State,  54  Ind.  168. 

89.  State  v.  Fay,  65  Mo.  490;  Haslip  v. 
State,  10  Nebr.  590,  7  N.  W.  331. 

90.  Haupt  V.  State,  108  Ga.  53,  34  S.  E. 
313,  75  Am.  St.  Rep.  19. 

91.  State  V.  Street,  1  N.  C.  98,  1  Am.  Deo. 
589. 

92.  Robinson  v.  State,  35  Tex.  Cr.  54,  43 
S.  W.  526,  60  Am.  St.  Rep.  20. 

93.  Sutton  V.  State,  58  Nebr.  567,  79  H.  W. 
154. 

94.  Rooker  v.  State,  65  Ind.  86;  Com.  v. 
Harrison,  30  S.  W.  1009,  17  Ky.  L.  Rep.  343. 

Instrument  containing  two  dates. —  Where 
a  bond  is  alleged  to  bear  a  certain  date,  and 
it  is  so  dated,  it  seems  that  this  is  sufficient, 
although  it  bears  another  date  at  the  close 
of  the  condition.  Com.  v.  Hearsey,  1  Mass. 
143. 

95.  State  v.  Handy,  20  Me.  81;  State  i). 
Smith,  78  N.  C.  462;  Shirley  v.  State,  1  Oreg. 
269. 

Illustration. —  An  allegation  that  defend- 
ant changed  "4  1/2"  to  "5  1/2,"  is  a  ma- 
terial variance  from  a  change  of  "  4  "  to  "  5." 
State  V.  Donovan,  75  Vt.  308,  55  Atl.  611. 

Where  an  instrument  called  for  a  ceitain 
named  amount  with  interest,  it  can  oe  de- 
scribed as  calling  for  the  amount  of  the  prin- 
ripal  without  adding  the  amount  of  the  inter- 
est. Reg.  V.  Atkinson,  C.  &  M.  525,  2  Moody 
C.  C.  278,  41  E.  C.  L.  287. 

96.  Com.  V.  Harrison,  30  S.  W.  1009,  17 
Ky.  L.  Rep.  343. 

97.  Alabama. —  Leath  v.  State,  132  Ala. 
2?,  31  So.  108;  Agee  v.  State,  113  Ala.  52,  21 
So.  207. 

ArkoMsas. —  McClellan    v.    State,    32    Ark. 

609. 

Indiana.— Ahbott   v.    State,    59    Ind.    70; 


Porter  v.  State,  15  Ind.  433 ;  Zellers  v.  State, 
7  Ind.  659. 

Kansas. —  State  v.  Woodrow,  56  Kan.  217, 
42  Pac.  714. 

North  Carolina. —  State  V.  Weaver,  35 
N.  C.  491. 

Ohio.—  Turpin  v.  State,  19  Ohio  St.  540. 

Tennessee. —  Luttrell  v.  State,  85  Tenn» 
232,  1  S.  W.  886,  4  Am.  St.  Rep.  760. 

Tea>as. —  Webb  v.  State,  39  Tex.  Cr.  534,  47 
S.  W.  356;  Potter  v.  State,  9  Tex.  App.  55; 
Murphy  v.  State,  6  Tex.  App.  554. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  95. 

Corporate  names. —  The  rule  is  the  same 
as  to  errors  in  corporate  names.  Jackson  -w. 
State,  72  Ga.  28. 

98.  Gotobed's  Case,  6  City  Hall  Rec. 
(N.  Y.)   25. 

99.  State  v.  Pease,  74  Ind.  263;  State  «. 
Woodrow,  56  Kan.  217,  42  Pac.  714;  State  v. 
Chamberlain,  75  Mo.  382;  Hanks  v.  State, 
(Tex.  Cr.  App.  1899)  54  S.  W.  587.  Contra, 
People  V.  Smith,  103  Cal.  563,  37  Pac.  516. 

1.  Brown  v.  People,  66  III.  344.  If  an  in- 
dictment sets  out  the  signature  as  having  a 
christian  name  in  full,  it  is  a  fatal  variance 
if  the  signature  is  by  initial  only.  State  v. 
Fay,  65  Mo.  490;  Murphy  v.  State,  6  Tex. 
App.  554.  Compare  State  v.  Thompson,  19 
Iowa  299,  holding  that  an  indictment  charging 
that  an  instrument  purported  to  be  signed 
by  "  F.  B.  Skiff  "  was  sufficient,  although  the 
signature  was  "  T.  B.  Skiff." 

Effect  of  special  statutory  provisions. — 
Under  Code  (1886),  §  4380,  an  indictment 
need  not  state  the  christian  name  of  the  per- 
son whose  signature  is  forged.  Lee  v.  State, 
118  Ala.  672,  23  So.  669. 

Z.  Glenn  v.  State,  (Tex.  Cr.  App.  1901) 
65  S.  W.  368. 

3.  Booth  V.  State,  36  Tex.  Cr.  600,  38  S.  W. 
196.- 

4.  Roush  V.  State,  34  Nebr.  325,  51  N.  W. 
755;  U.  S.  -v.  Keen,  26  Fed.  Cas.  No.  15,510, 
1  McLean  429. 

5.  Hart  v.  State,  20  Ohio  49. 

6.  Butler  v.  State,  22  Ala.  43. 

7.  Butler  v.  State,  22  Ala.  43;   People  v. 
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words  8  or  of  proper  names,'  or  the  use  of  capital  letters  for  small  oneB,!"  are  imma- 
terial variances.  Likewise  the  abbreviation  of  words  used  in  the  instrument " 
or  writing  out  abbreviated  words  in  full,"  are  not  variances.  So  the  addition 
of  unimportant  words,  letters,  or  figures  which  do  not  affect  the  sense  will  not 
vitiate  the  indictment ;  ^'  nor  will  the  omission  thereof."  Thus  the  omission  of 
words  or  figures  appearing  in  the  margin  of  the  instrument, '=  ornamental 
devices,"  figures  cut  in,"  or  any  other  matter  not  a  part  of  the  instrument " 
will  be  treated  as  immaterial ;  nor  is  it  necessary  to  set  forth  a  revenue  stamp." 
J^ames  of  witnesses,  where  such  are  not  necessary  to  the  validity  of  the  instru- 
ment, may  be  omitted ;  ^  so  likewise  as  to  indorsements,''  memoranda,'^  or  any 
other  writing  subsequently  made,^  or  any  matter  not  essential  to  the  validity  of 
the  instrument  and  which  is  distinct  from  the  instrument  itself.**    A  word  or 


Dole,  122  Cal.  486,  55  Pae.  581,  68  Am.  St. 
Hep.  50;  Scott  v.  State,  40  Tex.  Cr.  105,  48 
S.  W.  523;  U.  S.  v.  Hinman,  26  Fed.  Cas.  No. 
15,370,  Baldw.  292. 

If  a  forged  order  which  is  not  strictly  a 
counterfeit  is  described  as  a  forged  and  coun- 
terfeited order,  it  does  not  constitute  a  vari- 
ance. Johnson  v.  Com.,  90  Ky.  488,  14  S.  W. 
492,  12  Ky.  L.  Rep.  442. 

8.  Allgood  V.  State,  87  Ga.  668,  13  S.  E. 
569;  Myers  v.  State,  101  Ind.  379. 

9.  Parker  v.  People,  97  111.  32;  State  v. 
Morgan,  35  La.  Ann.  293;  Emmons  v.  State, 
(Tex.  Cr.  App.  1897)   43  S.  W.  518. 

Mere  misplacement  of  the  dot  belonging  to 
"the  letter  "  i "  does  not  constitute  a  vari- 
ance. Hennessy  v.  State,  23  Tex.  App.  340, 
5  S.  W.  215. 

10.  Emmons  v.  State,  (Tex.  Cr.  App.  1897) 
43  S.  W.  518. 

11.  Sawyers  v.  State,  39  Tex.  Cr.  App. 
481,  46  S.  W.  814;  Burress  v.  Com.,  27 
Gratt.   (Va.)  934. 

12.  Shope  V.  State,  106  Ga.  226,  32  S.  E. 
140;  Hennessy  v.  State,  23  Tex.  App.  340, 
5  S.  W.  215;  Burress  v.  Com.,  27  Gratt.  (Va.) 
934. 

13.  People  V.  Phillips,  70  Cal.  61,  11  Pac. 
493;  People  v.  Cummings,  57  Cal.  88;  Bur- 
lingim  v.  State,  61  Nebr.  276,  85  N.  W.  76; 
May  V.  State,  14  Ohio  461,  45  Am.  Dec.  548; 
Crayton  v.  State,  (Tex.  Cr.  App.  1903)  73 
S.  W.  1046. 

14.  Agee  v.  State,  116  Ala.  169,  23  So. 
486;  Com.  v.  Parmenter,  5  Pick.  (Mass.) 
•279;  State  v.  Donovan,  75  Vt.  308,  55  Atl.  611 ; 
State  V.  Poindexter,  23  W.  Va.  805. 

The  omission  of  the  letter  "  C "  written 
under  the  signature  is  not  a  variance.  Cross 
V.  People,  47  111.  152,  95  Am.  Dec.  474. 

15.  Florida. —  Smith  v.  State,  29  Pla.  408, 
10  So.  894. 

Illinois. —  Langdale  v.  People,  100  111.  263; 
Cross  V.  People,  47  111.  152,  95  Am.  Dec.  474. 

Maine. —  State  v.  Elye,  26  Me.  312. 

New  York. —  People  v.  Franklin,  3  Johns. 
Cas.  299. 

North  Carolina. —  State  v.  Eidge,  125  N.  C. 
655,  34  S.  E.  439. 

Texas. —  Dudley  i;.  State,  (Cr.  App.  1900) 
58  S.  W.  Ill;  Lovejoy.  t7.  State,  40  Tex.  Cr. 
89.  48  S.  W.  520. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  94. 

Instance. —  Where    the    same    words    are 
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printed  both  at  the  top  and  at  the  bottom  of 
an  order,  a  variance  does  not  arise  if  those 
at  the  top  are  omitted.  Smith  v.  State,  29 
Fla.  408,  10  So.  894. 

16.  State  V.  Sheldon,  8  Rob.   (La.)   540. 

17.  White  V.  Territory,  1  Wash.  279,  24 
Pac.  447. 

18.  Adkins  v.  State,  41  Tex.  Cr.  577,  56 
S.  W.  63;  Burks  v.  State,  24  Tex.  App.  326, 
332,  6  S.  W.  300,  303. 

19.  Massachusetts. —  Com.  v.  McKean,  98 
Mass.  9. 

Missouri. —  State  v.  Imboden,  157  Mo.  83, 
57  S.  W.  536. 

New  York. —  Miller  v.  People,  52  N.  Y.  304, 
11  Am.  Rep.  706. 

Texas. —  Beer  v.  State,  42  Tex.  Cr.  505,  60 
S.  W.  962,  96  Am.  St.  Rep.  810. 

Wisconsin. —  State  v.  Hill,  30  Wis.  416. 

20.  People  v.  Sharp,  53  Mich.  523,  19  N.  W. 
168;  State  v.  Ballard,  6  N.  C.  186;  Rountree 
V.  State,  (Tex.  Cr.  App.  1900)  58  S.  W.  106; 
State  V.  Henderson,  29  W.  Va.  147,  1  S.  E. 
225. 

21.  Massachusetts. —  Com.  v.  Adams,  7 
Mete.  50. 

Missouri. —  State  v.  Yerger,  86  Mo.  33. 

New  York.—  Miller  v.  People,  52  N.  Y.  304, 
11  Am.  Rep.  706. 

Texas. —  Brady  v.  State,  (Cr.  App.  1903) 
74  S.  W.  771;  Bader  1;.  State,  44  Tex.  Cr.  184, 
69  S.  W.  506;  King  v.  State,  (Cr.  App. 
1896)  38  S.  W.  199;  Labbaite  v.  State,  6 
Tex.  App.  257. 

Virginia. —  Perkins  v.  Com.,  7  Gratt.  651, 
56  Am.  Dec.  123. 

United  States. —  U.  S;  v.  Peacock,  27  Fed. 
Cas.  No.  16,019,  1  Cranch  C.  C.  215. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  90. 

Where  a  note  is  made  payable  to  the  mak- 
er's order  his  indorsement  must  be  set  out. 
Com.  V.  Dallinger,  118  Mass.  439. 

22.  Robinson  v.  State,  66  Ind.  331;  State 
V.  Jackson,  90  Mo.  156,  2  S.  W.  128. 

23.  Robinson  v.  State,  66  Ind.  331;  Hen- 
nessy«.  State,  23  Tex.  App.  340,  5  S.  W.  215; 
Dunn's  Case,  2  East  P.  C.  976. 

24.  Such  as  a  certificate  of  acknowledg- 
ment (People  V.  Baker,  100  Cal.  188,  34  Pae. 
649,  38  Am.  St.  Rep.  276;  Lassiter  v.  State, 
35  Tex.  Cr.  540,  34  S.  W.  751),  a  certificate 
of  registration  (Wilson  v.  People,  5  Park. 
Cr.  (N.  Y.)  178),  or  residence  of  drawee 
(Trask  v.  People,  151  111.  523,  38  N.  E.  248). 
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letter,  incorrectly  given/^  or  the  omission  of  a  clause,^'  where  the  identity  of  the 
instrument  is  not  affected,  may  be  treated  as  immaterial.  So  there  is  no  variance 
where  the  names  in  the  indictments  and  those  in  the  instruments  offered  in 
evidence  are  idem  sonans^  nor  does  the  addition  of  "  Jr."  after  a  name  con- 
stitute a  variance.^  Where  the  forged  instrument  is  difficult  to  decipher  and 
the  framer  of  the  indictment  has  transcribed  it  according  to  his  reading  of 
the  characters  a  doubtful  variance  in  the  name  forged  will  not  be  fatal.''  A 
variance  as  to  a  name  in  an  indictment  has  been  held  not  fatal  if  it  is  not  the 
name  averred  to  be  forged;^"  nor  where  the  jury  are  instructed  to  acquit  if 
they  find  a  variance  and  the  proof  showed  that  the  name  was  fictitious  in  any 
event.^^  And  where  a  check  is  charged  to  have  been  addressed  to  the  cashier 
of  a  bank  and  the  envelope  in  which  it  was  inclosed  is  so  addressed,  there  is  no 
variance,  although  there  is  no  direction  inside  the  letter.^  An  instrument  may 
be  alleged  to  have  been  drawn  upon  or  be  the  act  of  a  corporation,  although 
addressed  to,^  or  signed  by,'*  an  officer  thereof,  and  vice  versa,^'  and  there  will 
be  no  variance.  By  statute  a  variance  may  be  made  material,  which  would 
not  otherwise  be  so.™ 

(v)  Designation'  op  Instbttment.  In  some  states,  by  statute,  it  is  sufficient 
to  designate  an  instrument  by  name,  without  setting  out  its  tenor ;  ^  and  if  a 
copy  of  the  instrument  is  set  out  in  the  indictment,  the  omission  of  the  designa- 
tion,^ or  a  misnomer,''  constitutes  no  good  ground  for  quashing  the  indictment. 
The  same  rules  of  construction  prevail  in  the  ascertainment  of  the  legal  import  of 
the  instrument  as  would  prevail  in  a  civil  action  founded  thereon ;  *"  and  indict- 
ments have  been  sustained  where  the  instrument  has  been  designated  as  a  bill  of 


Name  of  drawee. —  Where  an  indictment 
charges  the  indorsement  of  the  name  of  the 
payee  upon  a  check,  it  is  imnecessary  to  give 
the  name  of  the  drawee.  State  v.  Curtis,  39 
Minn.  357,  40  N.  W.  263. 

25.  Sutton  V.  Com.,  97  Ky.  308,  30  S.  W. 
661,  17  Ky.  L.  Rep.  184;  State  v.  Childers, 
32  Oreg.  119,  49  Pac.  801;  State  vi.  Donovan, 
75  Vt.  308,  55  Atl.  611. 

Instruction. —  Where  an  indictment  for 
making  a  false  entry  in  the  state  treasurer's 
books  set  forth  one  entry  as  having  been  made 
November  28,  when  it  appeared  upon  the 
ledger  as  November  18,  but  this  item  was  not 
the  alleged  false  entry,  a  charge  to  the  jury 
that  if  the  prisoner  was  misled  in  preparing 
his  defense  they  should  acquit  was  sufficiently 
favorable  to  him.  Phelps  v.  People,  6  Hun 
(N.  Y.)  428  [affirmed  in  72  N.  Y.  365]. 

26.  People  v.  Terrill,  132  Cal.  497,  64  Pac. 
894;  State  v.  Donovan,  75  Vt.  308,  55  Atl. 
611. 

27.  Alabama. —  Leath  v.  State,  132  Ala. 
26,  31  So.  108. 

Massachusetts. —  Com.  v.  WoodSj  10  Gray 
477. 

North  Carolina. —  State  v.  Collins,  115  N.  C. 
716,  20  S.  E.  452;  State  v.  Lane,  80  N.  C. 
407. 

Vermont. —  State  v.  Bean,  19  Vt.  530. 

West  Virginia. —  State  v.  Duffield,  49 
W.  Va.  274,  38  S.  E.  577. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  98. 

28.  Hanks  v.  State,  (Tex.  Cr.  App.  1899), 
54  S.  W.  587;  Lassiter  v.  State,  35  Tex.  Cr. 
540,  34  S.  W.  751. 

29.  Greenwood  v.  Com.,  11  S.  W.  811,  11 
Ky.  L.  Bep.  220 ;  State  r.  Gryder,  44  La.  Ann. 
962,  11  So.  573,  32  Am.  St.  Rep.  358;  Frazier 


V.  State,  (Tex.  Cr.  App.  1901)  64  S.  W.  934; 
Emmons  v.  State,  (Tex.  Cr.  App.  1897)  43 
S.  W.  518. 

30.  McGarr  v.  State,  75  Ga.  155. 

31.  Nichols  V.  State,  39  Tex.  Cr.  80,  44 
S.  W.  1091. 

32.  People  v.  Gumaer,  9  Wend.  (N.  Y.) 
272. 

33.  People  v.  Munroe,  (Cal.  1893)  33  Pac. 
776;  U.  S.  V.  Hinman,  26  Fed.  Cas.  No. 
15,370,  Baldw.  292. 

34.  Mee  v.  State,  23  Tex.  App.  566,  5  S.  W. 
243. 

35.  State  v.  Morton,  27  Vt.  310,  65  Am. 
Dee.  201. 

36u  People  v.  Terrill,  133  Cal.  120,  65  Pac. 
303;  State  v.  Ridge,  125  N.  C.  655,  34  S.  E. 
439. 

37.  State  v.  Boasso,  38  La.  Ann.  202 ;  State 
V.  Nelson,  28  La.  Ann.  46;  State  v.  Pons,  28 
La.  Ann.  43;  Com.  v.  Beamish,  81  Pa.  St. 
389;  Com.  v.  Bargar,  2  L.  T.  N.  S.  (Pa.) 
161.  An  indictment  for  the  forgery  of  a 
note,  "  commonly  called  a  promissory  note 
for  the  payment  of  money,"  which  sets  out 
the  instrument  verbatim,  is  sufficiently  cer- 
tain.    State  V.  Houseal,  2  Brev.   (S.  C.)  219. 

38.  Com.  V.  Castles,  9  Gray  (Mass.)  123; 
Gray  v.  People,  21  Hun  (N.  Y.)  140;  Com.  v. 
Meads,  14  York  Leg.  Rec.  (Pa.)  132;  Reg. 
V.  Carson,  14  U.  C.  C.  P.  309. 

39.  People  v.  McGlade,  139  Cal.  66,  72 
Pac.  600;  People  v.  Ah  Woo,  28  Cal.  205; 
Garmire  v.  State,  104  Ind.  444,  4  N.  E.  54; 
Powers  V.  State,  87  Ind.  97;  Harding  v. 
State,  54  Ind.  359;  Reg.  v.  Williams,  4  Cox 
C.  C.  356,  2  Den.  C.  C.  61,  14  Jur.  1052,  20 
L.  J.  M.  C.  106,  T.  &  M.  382. 

40.  Bland  v.  People,  4  111.  364. 
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exchange/*  a  warrant  or  order  for  money  ^'  or  for  goods,**  a  request  for  tlie 
delivery  of  goods,^  a  promissory  note/'  an  indorsement/*  a  receipt  or  discharge 
for  money/'  a  deed,**  a  lease/'  or  a  will.'"  It  is  unnecessary  to  state  that  the 
instrument  is  in  writing ; ''  but  if  chai'ged  to  be  in  writing  the  indictment  is 
supported  by  proof  of  an  instrument  partly  printed  and  partly  written.'*  Nor  is 
it  necessary  to  allege  that  it  contains  a  seal,  when  the  designation  so  imports,  as 
for  instance  where  the  instrument  is  described  as  a  mortgage  "  or  deed.'*  If  a, 
part  only  of  an  instrument  is  forged,  the  indictment  may  Jay  it  to  be  a  forgery 


41.  Com.  ■!;.  Butterick,  100  Mass.  12;  Reg. 
V.  Kinnear,  2  M.  &  Rob.  117. 

A  check  may  be  properly  described  as  a 
bill  of  exchange.  State  v.  Maas,  37  La.  Ann. 
292;  State  v.  Crawford,  13  La.  Ann.  300; 
People  V.  Kemp,  76  Mich.  410,  43  N.  W.  439; 
State  V.  Morton,  27  Vt.  310,  65  Am.  Dec. 
201 ;  Reg.  v.  Smith,  2  Moody  C.  C.  295. 

What  may  not  be  designated  as  bill  of  ex- 
change.—  A  writing  requiring  the  addressee 
to  pay  the  bearer  on  demand  a  sum  of  money 
cannot  be  designated  as  a  bill  of  exchange. 
Reg.  V.  Curry,  2  Moody  C.  C.  218.  Nor  can 
a  document  in  the  form  of  a  bill  of  exchange, 
but  requiring  the  drawee  to  pay  to  hia  own 
order,  and  purporting  to  be  indorsed  by  ithe 
drawer,  and  accepted  by  the  drawee.  Reg.  v. 
Bartlett,  2  M.  &  Rob.  362. 

42.  Alabama. —  McGuire  v.  State,  37  Ala. 
161. 

Massachusetts. —  Com.  v.  Parsons,  138 
Mass.  189. 

Ohio. —  Evans  v.  State,  8  Ohio  St.  196,  70 
Am.  Dec.  98. 

Vermont. —  State  v.  Morton,  27  Vt.  310,  65 
Am.  Dec.  201. 

England. —  Reg.  v.  Kay,  L.  R.  1  C.  C.  257, 
11  Cox  C.  C.  529,  39  L.  J.  M.  C.  118,  22  L.  T. 
Rep.  N.  S.  557,  18  Wkly.  Rep.  934;  Reg.  v. 
Vivian,  1  C.  &  K.  719,  1  Den.  C.  C.  35,  47 
E.  C.  L.  719;  Reg.  v.  Smith,  1  C.  &  K.  700, 

1  Den.  C.  C.  79,  47  E.  C.  L.  700;  Reg.  v. 
Harris,  1  C.  &  K.  179,  2  Moody  C.  C.  267,  47 
E.  C.  L.  179;  Reg.  v.  Gilchrist,  C.  &  M.  224, 

2  Moody  C.  C.  233,  41  E.  C.  L.  126;  Reg.  v. 
Autev,  7  Cox  C.  C.  329,  Dears.  &  B.  ?94,  3 
Jur.  N.  S.  697,  26  L.  J.  M.  C.  190,  5  Wkly. 
Rep.  737;  Reg.  v.  Dawson,  5  Cox  C.  C.  220, 
2  Den.  C.  C.  75,  15  Jur.  159,  20  L.  J.  M.  C. 
102,  T.  &  M.  428 ;  Rex  v.  Crowther,  5  C.  &  P. 
316,  24  E.  C.  L.  583. 

Canada.  —Reg.  v.  Steel,  13  U.  C.  C.  P.  619. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  70. 

A  check  may  be  described  as  an  order  for 
money.  State  v.  Maas,  37  La.  Ann.  292; 
State  V.  Crawford,  13  La.  Ann.  300;  People 
V.  Kemp,  76  Mich.  410,  43  N.  W.  439;  State  v. 
Morton,  27  Vt.  310,  65  Am.  Dec.  201. 

A  warrant  which  is  not  an  order  cannot  be 
described  as  a  "  warrant  and  order."  Reg.  v. 
Williams,  2  C.  &  K.  51,  61  E.  C.  L.  51;  Reg. 
V.  Dixon,  3  Cox  C.  C.  289. 

Instruments  which  cannot  be  described  as 
orders. —  If  the  person  whose  name  is  forged 
had  no  authority  to  order,  the  instrument  is 
a  request,  and  cannot  be  described  as  an 
order.  Reg.  v.  Roberts,  C.  &  M.  652,  2  Moody 
C.  C.  258,  41  E.  C.  L.  353 ;  Reg.  v.  Newton,  2 
Moody  C.  C.  59 ;  Rex  v.  Baker,  1  Moody  C.  C. 
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231.  A  writing  directing  the  addressee  to 
pay  the  bearer  on  demand  a  sum  of  money 
is  not  an  order  (Reg.  v.  Curry,  2  Moody  C.  0. 
218) ;  nor  is  one  which  is  conditional  (Reg. 
V.  Howie,  11  CoxC.  C.  320). 

An  instrument  which  is  an  ord«r  for  money 
or  for  the  delivery  of  goods,  at  the  option  of 
the  holder,  must  be  so  described.  State  «. 
Stephen,  45  La.  Ann.  702,  12  So.  883. 

43.  Reg.  V.  lUidge,  2  C.  &  K.  871,  3  Cox 
C.  C.  552,  1  Den.  C.  C.  404,  13  Jur.  543, 
18  L.  J.  M.  C.  179,  T.  &  M.  127,  61  E.  C.  L. 
871;  Reg.  v.  Smith,  2  Cox  C.  C.  358. 

44.  Reg.  V.  Walters,  C.  &  M.  588,  41  E.  C. 
L.  320;  Reg.  v.  Robson,  9  C.  &  P.  423,  2 
Moody  C.  C.  182,  38  E.  C.  L.  251;  Reg.  v. 
James,  8  C.  &  P.  292,  34  E.  C.  L.  740. 

43.  People  v.  Bennett,  122  Mich.  281,  81 
N.  W.  117. 

A  bank-bill  may  be  described  as  a  promis- 
sory note  (Com.  v.  Thomas,  10  Gray  (Mass.) 
483),  unless  another  section  of  the  statutes 
expressly  covers  bank-bills  (Com.  V.  Dole,  2 
Allen  (Mass.)  165;  State  v.  Hayden,  15 
N.  H.  355). 

A  seaman's  advance  note  cannot  be  de- 
scribed as  a  promissory  note.  Reg.  ■;;.  Howie, 
11  Cox  C.  C.  320. 

46.  The  writing  of  another's  name  upon 
the  back  of  a,  note  is  properly  described  as 
an  indorsement,  although  the  simulated  lia- 
bility would  not  be  that  of  a  technical  in- 
dorser  (Powell  v.  Com.,  11  Gratt.  (Va.) 
822 ) ,  and  although  the  writing  became  a. 
promissory  note  only  by  means  of  such  in- 
dorsement (Com.  V.  Dallinger,  118  Maas. 
439)  ;  but  an  acceptance  cannot  be  described 
as  an  indorsement  (Morel  v.  State,  74  Ga. 
17). 

47.  Com.  V.  Brown,  147  Mass.  585,  18  N.  E. 
687,  9  Am.  St.  Rep.  736,  1  L.  R.  A.  620 ;  Reg. 
V.  Pringle,  9  C.  &  P.  408,  2  Moody  C.  C.  127, 
38  B.  C.  L.  243;  Rex  v.  Martin,  7  C.  &  P. 
549,  1  Moody  C.  C.  483,  32  E.  C.  L.  752; 
Rex  V.  Hope,  1  Moody  C.  C.  414. 

48.  State  v.  Fisher,  65  Mo.  437. 

49.  Folden  v.  State,  13  Nebr.  328,  14  N.  W. 
412. 

50.  Rex  V.  Birch,  2  East  P.  C.  980,  1  Leach 
C.  C.  92,  2  W.  Bl.  790. 

51.  Hawkins  v.  State,  28  Fla..  363,  9  So. 
652;  State  v.  Bibb,  68  Mo.  286;  People  v. 
Rynders,  12  Wend.   (N.  Y.)   425. 

52.  State  v.  Ridge,  125  N.  C.  655,  34  S.  E. 
439;  State  v.  Jones,  1  McMull.  (S.  C.)  236, 
36  Am.  Dec.  257. 

53.  People  v.  Dewey,  35  Hun  (N.  Y.)  308. 

54.  Page  v.  People,  3  Abb.  Dec.  (N.  Y.), 
439,  6  Park.  Cr.  683. 
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of  the  whole ;  ^  thus,  if  a  certificate  be  forged,  the  forgery  of  the  document  to 
which  it  is  appended  may  be  alleged  ;^'  and  within  the  rule  stated  a  jurat  is  part 
of  an  affidavit  °'  and  the  certification  of  a  check  is  a  part  of  the  check  ;  ^^  but  an 
indorsement  ^°  or  acceptance  *  is  not  a  part  of  the  instrument  upon  which  it  is 
placed.  An  instrument  may  be  given  two  designations  if  it  properly  belongs  to 
each  class ;  *'  and  if  joint  and  several  it  may  be  described  as  being  the  act  of 
one."'  "Where  the  false  writing  has  been  correctly  designated,  a  subsequent 
erroneous  description  is  immaterial.**  An  incorrect^  designation,  or  one  too 
indefinite,*'  renders  the  indictment  bad ;  but  where  an  indictment,  based  upon 
one  section  of  a  statute,  is  insufficient  because  of  an  erroneous  designation,  a  con- 
viction may  be  had  under  another  section  which  because  of  its  comprehensive 
language  includes  the  instrument  as  designated.'* 

(vi)  Averments  of  Extrinsio  Facts — (a)  In  General.  It  is  not  neces- 
sary to  set  out  matters  which  are  extrinsic  to  the  instrument,  although  referred  to 
therein  ;"  nor  to  allege  the  value  of  the  property  sought  to  be  obtained  by  the 
forgery.**  An  indictment  for  forging  an  undated  order  addressed  to  no  one  need 
not  state  facts  explanatory  of  those  defects.*' 

(b)  Lach  of  Authority  to  Make  or  Alter.  An  indictment  which  fails  to 
allege  that  the  making  or  alteration  of  the  instrument  was  without  authority  is 
insufficient ;  ™  but  it  need  not  aver  that  the  act  was  done  without  the  knowledge 
of  the  person  apparently  made  liable.'* 

(o)  Showing  How  Instrument  Might  Defraud.  Where  the  instrument 
alleged  to  be  forged  appears  on  its  face  to  be  valid  and  of  legal  efficacy,  the 
indictment  need  not  allege  extrinsic  facts  to  show  how  it  might  be  used  to 
•defraud.™     If  it  does  not  appear  on  the  face  of  the  instrument  forged  or  uttered 


55.  Dawson's  Case,  2  East  P.  C.  978,  1 
Str.  19. 

53.  People  v.  Marion,  29  Mich.  31;  State 
V.  Haws,  98  Mo.  188,  11  S.  W.  574,  12  S.  W. 
126. 

57.  U.  S.  V.  Osgood,  27  Fed.  Cas.  No. 
15,97  lo. 

58.  People  v.  Clements,  26  N.  Y.  193  [re- 
versing 5  Park.  Cr.  337]. 

59.  People  v.  Cole,  130  Cal.  13,  62  Pae. 
274;  Cosner  v.  State,  24  Ohio  Cir.  Ct.  734; 
De  Lemos  v.  U.  S.,  91  Fed.  497,  33  C.  C.  A. 
«55;  Reg.  v.  Wilton,  1  F.  &  F.  391.  Contra, 
Strang  «.  State,  32  Tex.  Cr.  219,  22  S.  W. 
680. 

Forging  the  payee's  name  to  a  receipt  on 
a  money  order  is  not  a  forgery  of  the  order, 
and  evidence  of  the  former  act  does  not  sus- 
-tain  an  indictment  for  the  latter.  Pierce  v. 
State,  38  Tex.  Cr.  604,  44  S.  W.  292. 

60.  Rex  V.  Horwell,  6  C.  &  P.  148,  1  Moody 
•C.   C.  405,  25  E.  C.  L.  366. 

61.  State  V.  Jones,  1  McMuU.  (S.  C.)  236, 
36  Am.  Dec.  257;  State  v.  Holley,  1  Brev. 
(S.  C.)  35;  Thomas  v.  State,  18  Tex.  App. 
213;  Dunnett's  Case,  2  East  P.  C.  985,  2 
Leach  C.  C.  581. 

62.  State  v.  Flora,  109  Mo.  293,  19  S.  W. 
95. 

63.  State  v.  Van  Auken,  98  Iowa  674,  68 
N.  W.  454. 

64.  State  v.  Leo,  108  La.  496,  32  So.  447; 
De  Lemos  v.  U.  S.,  91  Fed.  497,  33  C.  C.  A. 
•655;  Reg.  v.  Thorn,  C.  &  M.  206,  2  Moody 
C.  C.  210,  41  E.  C.  L.  116. 

65.  State  v.  Dalton,  6  N.  C,  379;  Rex  v. 
Wilcox,  R.  &  R.  37. 

66.  Johnson  v.  State,  62  Ga.  299;   People 


V.  Clements,  26  N.  Y.  193  [reversing  5  Park. 
Cr.  337]. 

67.  Testick's  Case,  2  East  P.  C.  925. 

68.  Stewart  v.  State,  113  Ind.  505,  16  N.  E. 
186;  State  v.  Adamson,  43  Minn.  196,  45 
N.  W.   152. 

69.  Dixon  v.  State,  (Tex.  Cr.  App.  1889) 
26  S.  W.  500. 

70.  Com.  V.  Bowman,  96  Ky.  40,  27  S.  W. 
816,  16  Ky.  L.  Rep.  222,  3  L.  R.  A.  220; 
Snyder  «?. 'State,  8  Ohio  Cir.  Ct.  463,  4  Ohio 
Cir.   Dec.   279. 

71.  Eldridge  v.  Com.,  54  S.  W.  7,  21  Ky. 
L.  E«p.   1088. 

72.  Alabama. —  Lee  v.  State,  118  Ala.  672, 
23  So.  669. 

California. —  People  v.  Todd,  77  Cal.  464, 
19  Pac.  883 ;  Eaa  p.  Finlev,  66  Cal.  263,  5  Pae. 
222. 

Iowa. —  State  v.  Van  Auken,  98  Iowa  674, 
68   N.  W.   454. 

Massachusetts. —  Com.  v.  White,  145  Mass. 
392,  14  N.  E.  611;  Com.  v.  Costello,  120  Mass. 
358. 

Missouri. —  State  v.  Fisher,  65  Mo.  437. 

Nebraska. —  Morearty  v.  State,  46  Nebr. 
652,  65  N.  W.   784. 

New  Jersey. —  Mead  v.  State,  53  N.  J.  L. 
601,  23  Atl.  264. 

New  York. —  Paige  v.  People,  3  Abb.  Dec. 
439,  6  Park.  Cr.  683;  People  v.  Stearns,  21 
Wend.  409  [affirmed  in  23  Wend.  634]. 

North  Carolina. —  State  v.  Covington,  94 
N.  C.  913,  55  Am.  Rep.  650;  State  v.  Dour- 
don,  13  N.  C.  443. 

Pennsylvania. —  Com.  v.  Bachop,  2  Pa. 
Super.  Ct.  294;  Com.  v.  Phipps,  16  Phila. 
457. 
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that  someone  might  be  defrauded,  extrinsic  facts  must  be  alleged  to  show  its 
capacity  to  defraudJ'  In  the  case  of  deeds  there  must  be  an  allegation  that  the 
property  purported  to  be  conveyed  is  in  existence/*  and  that  the  purported 
grantor  had  title  thereto ;  '^  and,  if  a  mortgage,  that  there  was  some  indebtedness 
secured  thereby.''*  If  the  instrument  be  a  bond  which  requires  approval  to  give 
it  validity,  such  approval  must  be  alleged ; "  so  if  an  instrument  requires  that  it 
be  accompanied  by  other  writings  the  indictment  must  allege  that  it  was  so 
accompanied.''^  If  the  instrument  is  a  waiver  of  a  landlord's  lien,  an  allegation 
of  the  tenancy  and  the  existence  of  a  lien  must  be  alleged.™  In  the  case  of  an 
order  for  the  delivery  of  goods  a  power  to  dispose  of  the  goods  by  the  drawer 
and  an  obligation  on  the  part  of  the  drawee  to  obey  must  be  alleged.^"  An  indict- 
ment for  a  forged  assignment  of  a  note  must  show  the  existence  of  the  note  ; " 
and  in  the  case  of  the  guaranty  of  a  debt,  the  existence  of  the  debt  must  be 
averred.^^  An  indictment  for  forging  instruments  purporting  to  relate  to  a 
pending  cause  must  show  that  such  a  case  is  pending ;  ^  and  in  the  case  of  a  will 
there  must  be  an  allegation  that  the  purported  testator  was  dead  at  the  time  of 
the  forgery,  and  that  he  left  an  estate  to  be  so  disposed  of.^  An  indictment  for 
forgery  of  a  request  to  let  another  have  goods  should  allege  that  the  addressee 


Texas. —  Horton  v.  State,  32  Tex.  79 ;  Gray 
V.  State,  44  Tex.  Cr.  477,  72  S.  W.  858  j 
Morris  v.  State,  17  Tex.  App.  660. 

Vermont . —  State  v.  Shelters,  SI  Vt.  102, 
31  Am.  Rep.  679. 

West  Virginia. —  State  v.  Tingler,  32  W. 
Va.  546,  9  S.  E.  935,  25  Am.  St.  Eep.  830. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  78. 

73.  Alabama. —  Burden  v.  State,  120 
Ala.  388,  25  So.  190,  74  Am.  St.  Rep.  37; 
Fomby  v.  State,  87  Ala.  36,  6  So.  271;  Dixon 
V.  State,  81  Ala.  61,  1  So.  69;  Rembert  v. 
State,  53  Ala.  467,  25  Am.  Rep.  639. 

Indiana. —  Shannon  v.  State,  109  Ind.  407, 
10  N.  E.  87;  State  v.  Cook,  52  Ind.  574;  Reed 
V.  State,  28  Ind.  396. 

Louisiana. —  State  v.  Leo,  108  La.  496,  32 
So.  447;  State  v.  Murphy,  46  La.  Ann.  415, 
14  So.  920. 

Massachusetts. —  Com.  v.  Duijleav,  157 
Mass.  386,  32  N.  E.  356;  Com.  v.  Hinds,  101 
Mass.  209;  Com.  v.  Chandler,  Thach.  Cr. 
Cas.  187. 

Minnesota. —  State  v.  Goodrich,  67  Minn. 
176,  69  N.  W.  815;  State  v.  Riebe,  27  Minn. 
315,  7  N.  W.  262;  State  v.  Wheeler,  19  Minn. 
98. 

New  York. —  People  v.  Drayton,  168  N.  Y. 
10,  60  N.  E.  1048  [reversing  41  N.  Y.  App. 
Div.  40,  58  N.  Y.  Suppl.  439];  People  v. 
Savage,  5  N.  Y.  Cr.  541. 

North  Dakota. —  State  v.  Ryan,  9  N.  D. 
419,  83  N.  W.  865. 

Ofeio.— Henry  v.  State,  35  Ohio  St.  128; 
Clarke  v.  State,  8  Ohio  St.  630;  Moore  v. 
State,  13  Ohio  Cir.  Ct.  10,  7  Ohio  Cir.  Dec. 
70. 

Oregon.— State  v.  Gee,  28  Oreg.  100,  42 
Pac.  7. 

Pennsylvania. —  Com.  v.  Mulholland,  12 
Phila.  608. 

Tennessee. —  State  v.  Martin,  9  Humphr. 
55. 

Texas. —  Wilson  v.  State,  (Cr.  App.  1903) 
75  S.  W.  504;  Black  v.  State,  42  Tex.  Cr. 
585,  61  S.  W.  478;  Crawford  v.  State",  40 
Tex.  Cr.  344,  50  S.  W.  378;  Cagle  v.  State, 
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39  Tex.  Cr.  109,  44  S.  W.  1097;  King  v. 
State,  27  Tex.  App.  567,  11  S.  W.  525,  11 
Am.  St.  Rep.  203. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  78. 

SufSciency  of  indictment  alleging  extrinsic 
facts. —  Although  the  instrument  is  of  such 
a  character  as  not  to  import  a  legal  liability 
on  its  face,  an  indictment  alleging  facts  and 
circiunstances  which,  when  taken  in  connec- 
tion with  the  instrument  itself,  invest  it 
with  apparent  legal  efScacy,  and  enable  the 
court  judicially  to  see  that  the  instrument 
has  a  CElpacity  to  defraud,  is  good.  Glenn  v. 
State,  116  Ala.  483,  23  So.  1;  Dixon  v.  State, 
81  Ala.  61,  1  So.  69;  Rembert  v.  State,  53 
Ala.  467,  25  Am.  Rep.  639;  State  v.  Wills, 
70  Minn.  403,  73  N.  W.  177. 

74.  People  v.  Terrill,  127  Cal.  99,  59  Pac. 
836;  State  v.  Fisher,  65  Mo.  437;  People  v. 
Wright,  9  Wend.  (N.  Y.)   193. 

75.  People  v.  Wright,  9  Wend.  (N.  Y.) 
193;  Johnson  v.  State,  40  Tex.  Cr.  605,  51 
S.  W.  382,  76  Am.  St.  Rep.  742.  Contra, 
People  V.  Parker,  67  Mich.  222,  34  N.  W. 
720,  11  Am.  St.  Rep.  578;  People  v.  Van 
Alstine,  57  Mich.  69,  23  N.  W.  594. 

76.  People  v.  Terrill,  127  Cal.  99,  59  Pac. 
836.  But  if  the  indictment  is  based  on  a 
statute  it  may  not  be  necessary  to  allege 
this.  State  v.  Moore,  86  Minn.  418,  90 
N.  W.  786. 

77.  Crayton    v.    State,     (Tex.     Cr.    App. 

1903)  73  S.  W.  1046. 

78.  Caflfey  v.  State,  36  Tex.  Cr.  198,  36 
S.  W.  82,  61  Am.  St.  Rep.  841. 

79.  Williams  v.  State,  90  Ala.  649,  8  So. 
825;  France  v.  State,  83  Miss.  281,  35  So. 
913. 

80.  State  v.  Leak,  80  N.  C.  403. 

81.  Simms  v.  State,  32  Tex.  Cr.  277,  22 
S.  W.  876. 

82.  State  v.  Humphreys,  10  Humphr. 
(Tenn.)  442. 

83.  State  v.  Chinn,  142  Mo.  507,  44  S.  W. 
245;  State  v.  Maupin,  57  Mo.  205,  210. 

84.  Huckaby    v.    State,     (Tex.    Cr.    App. 

1904)  78  S.  W.  942.    But  if  the  indictment  is 
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had  the  goods  for  sale.^'  If  the  instrument  is  conditional  a  compliance  with  the 
conditions  must  be  shown. ^'  However,  it  is  unnecessary  to  allege  that  a  bank  upon 
which  a  check  is  drawn  has  an  existence;^'  or  the  existence  of  a  general  usage 
among  bankers,  affecting  the  legal  operation  thereof ;  ^  or  that  a  purported  maker 
is  a  fictitious  person.^'  Nor  is  it  necessary  to  allege  that  a  purported  testator  was 
of  full  age;**  that  a  claimant  possessed  a  valid  claim ;^'  that  the  parties  to  a 
divorce  were  married,'^  or  how  a  marriage  certificate  might  be  used  to  defraud.'' 
Likewise  there  need  be  no  allegation  that  there  is  a  crop  growing  to  be  affected 
by  a  landlord's  lien,"  or  a  debt  to  be  discharged  by  a  receipt,''  or  that  a  draft 
upon  which  is  a  forged  indorsement  is  genuine;'*  and  in  an  indictment  for  forging 
writings  used  in  entering  goods  at  the  custom-house,  it  is  unnecessary  to  aver  the 
existence  of  the  goods."  However,  the  general  rule  as  to  the  necessity  of  averring 
extrinsic  facts  may  be  changed  by  statute.'' 

(d)  Authority  of  Apparent  Parties  to  Instrument.  Where  an  instrument 
purports  to  have  been  executed  in  an  official  capacity,  there  must  be  an  allega- 
tion that  the  person  whose  name  is  signed  had  authority  to  so  act ; "  and  where 
agency  appears,  the  authority  of  the  agent  must  be  alleged.^  However,  if  the 
signer  would  be  liable  individually,  the  fact  that  the  signature  is  in  an  official 
capacity  is  immaterial ;  *  nor  need  there  be  an  allegation  of  facts  to  show  the 
relation  of  the  signer  of  a  certificate  of  deposit  with  the  bank  in  which  the 
certificate  recites  the  money  has  been  deposited  ; '  nor  that  the  teller  of  a  bank 
had  authority  to  accept  a  check  thereon.^  The  general  rule  may  be  changed  by 
statutory  provisions.'  Where  an  indictment  charges  the  uttering  of  an  instru- 
ment which  as  set  out  was  signed  in  an  official  capacity,  and  the  name  signed 
was  the  same  as  defendant's,  and  it  is  not  charged  that  the  person  whose  name 


framed  according  to  a  statute  such  allegation 
may  not  be  necessary.  People  v.  Todd,  77 
Cal.  464,  19  Pac.  883. 

85.  Crawford  v.  State,  40  Tex.  Cr.  344, 
50  S.  W.  378. 

86.  Manaway  v.  State,  44  Ala.  375;  Car- 
der V.  State,  35  Tex,  Cr.  105,  31  S.  W.  678. 
But  this  may  be  unnecessary  if  the  indict- 
ment follows  the  wording  of  a  statute.  Bil- 
lups  V.  State,  88  Ga.  27,  13  S.  E.  830. 

87.  People  v.  Dole,  122  Cal.  486,  55  Pac. 
581;  State  v.  Pierce,  8  Iowa  231. 

88.  State  v.  Pierce,  8  Iowa  231;  State  v. 
Morton,  27  Vt.  310,  65  Am.  Dec.  201. 

89.  Chapman  v.  State,  (Tex.  Cr.  App. 
1896)  34  S.  W.  621;  Johnson  v.  State,  35 
Tex.  Cr.  271,  33  S.  W.  231. 

90.  Corbett  v.  State,  5  Ohio  Cir.  Ct.  155, 
3  Ohio  Cir.  Dec.    79. 

91.  People  V.  McGlade,  139  Cal.  66,  72 
Pac.  600. 

92.  Ex  p.  Pinley,  66  Cal.  262,  5  Pac. 
222. 

93.  State  v.  Boasso,  38  La.  Ann.  202. 

94.  Cagle  v.  State,  39  Tex.  Cr.  109,  44 
S.  W.   1097. 

95.  Cox  V.  State,  66  Miss.  14,  5  So.  618. 

96.  State  v.  Pierce,  8  Iowa  231. 

97.  U.  S.  V.  Lawrence,  26  Fed.  Cas.  No. 
15,572,  13  Blatchf.  211. 

98.  Shope  V.  State,  106  Ga.  226,  32  S.  E. 
140;  Travis  v.  State,  83  Ga.  372,  9  S.  E. 
1063.  And  see  cases  cited  supra,  notes  76, 
84,  86. 

99.  Indiana. —  State  v.  Henning,  158  Ind. 
196,  63  N.  E.  207. 

Minnesota. —  State  v.  Wheeler,  19  Minn. 
98. 


New  York. —  Vincent  v.  People,  15  Abb. 
Pr.  234,  5  Park.  Cr.  88. 

North  Carolina. — State  v.  Weaver,  94  N.  C. 
836,  55  Am.  Rep.  647. 

Texas. —  Munoz  v.  State,  40  Tex.  Cr.  457, 
50  S.  W.  949. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  80. 

Contra.— People  v.  Dole,  122  Cal.  486,  55 
Pac.  581,  68  Am.  St.  Rep.  50  (holding  that 
where  the  forgery  consisted  in  raising  a  cer- 
tified check,  it  is  not  necessary  to  show  that 
the  person  whose  name  was  signed  to  the  cer- 
tification had  any  authority)  ;  People  v. 
Bibby,  91  Cal.  470,  27  Pac.  781;  Smith  v. 
State,  29  Fla.  408,  10  So.  894;  Neall  v.  U.  S. 
118  Fed.  699,  56  C.  C.  A.  31. 

Where  defendant  is  not  indicted  as  clerk 
of  court  or  for  forging  the  name  of  the  clerk, 
but  is  charged  with  forging  a  witness'  pay 
certificate  which  he  signed  as  clerk  of  court, 
the  indictment  is  not  invalid  because  it  does 
not  allege  that  he  was  clerk.  State  v.  Bul- 
lock, 54  S.  C.  300,  32  S.  E.  424. 

1.  State  V.  Henning,  158  Ind.  196,  63 
N.  E.  207;  State  v.  Thorn,  66  N.  C.  644; 
Rex  V.  Barton,  1  Moody  C.  C.  141;  Rex  v. 
Wilcox,  R.  &  R.  37.  Contra,  State  v.  Fay, 
80  Minn.  251,  83  N.  W.  158,  holding  that 
where  the  signature  purports  to  be  that  of 
the  principal  by  an  agent,  the  authority  of 
the  agent  need  not  be  averred. 

2.  Scott  V.  State,  40  Tex.  Cr.  105,  48  S.  W. 
523. 

3.  State  V.  Patch,  21  Mont.  534,  55  Pac. 
108. 

4.  State  V.  Morton,  27  Vt.  310,  65  Am. 
Deo.  201. 

5.  State  V.  Maupin,  57  Mo.  205,  210. 
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purports  to  be  signed  is  a  different  person  from  defendant,  or  that  defendant  did 
not  hold  the  office  as  represented  or  have  authority  to  make  the  instrument,  no 
offense  is  charged.* 

(e)  EdnplamMtion  of  Mecming  of  Instrument.  If  the  words  of  an  instrument 
do  not  import  that  it  would  possess  any  validity  if  genuine,  apt  explanatory 
averments  must  he  made  as  to  their  meaning;''  and  ambiguous  words  and  those 
so  badly  misspelled  as  to  be  doubtful  must  be  explained,'  but  if  the  meaning  of  a 
word  is  plain,  notwithstanding  the  fact  that  it  is  misspelled,  explanatory  aver- 
ments are  unnecessary.'  So  the  meaning  of  initials  must  be  averred,^"  and  the 
Talue  of  sums  of  money  set  forth  in  foreign  denominations."  If  parties  referred 
to  are  not  clearly  indicated,  the  indictment  should  state  who  they  are.''^  But 
expressions,**  or  facts,'*  the  meaning  of  which  are  clearly  apparent  from  the  con- 
text, require  no  explanation.  Where  a  dollar  mark  does  not  appear  before 
numerals  it  may  be  implied,''^  and  the  meaning  of  words  well  known  in  law 
need  not  be  explained."  An  indictment  containing  the  necessary  explanatory 
averments  is  sufficient.''' 

(f)  Description  of  Person  Defrauded.  Where  a  name  might  be  that  of  a 
partnership  or  of  a  corporation,  the  indictment  should  allege  which  it  is  ;  '^  but  it 
is  not  necessary  to  set  out  the  names  of  the  persons  who  compose  it ;  '^  nor  is  it 
necessary  to  aver  that  a  bank  is  incorporated ;  ^  nor  that  a  public  corporation  is 


6.  Snyder  v-.  State,  8  Ohio  Cir.  Ct.  463, 
4  Ohio  Cir.  Dec.  279. 

7.  Alabama. —  Nelson  v.  State,  82  Ala.  44, 
2  So.  463. 

Michigan. —  People  v.  Parker,  114  Mich. 
442,  72  N.  W.  250. 

OUo. —  Carberry  v.  State,  11  Ohio  St.  410. 

Teajos.— Wilson  v.  State,  (Cr.  App.  1903) 
75  S.  W.  504;  Head  v.  State,  (Cr.  App.  1903) 
72  S.  W.  394;  Lynch  v.  State,  41  Tex.  Cr. 
209,  53  S.  W.  693 ;  Polk  v.  State,  40  Tex.  Cr. 
668,  51  S.  W.  909;  Womble  v.  State,  39  Tex. 
Cr.  24,  44  S.  W.  827. 

England.— Vieyi.  v.  Cullen,  5  C.  &  P.  116, 
1  Moody  C.  C.  300,  24  B.  C.  L.  481. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  79. 

8.  Polk  V.  State,  40  Tex.  Cr.  668,  51  S.  W. 
809;  Crawford  v.  State,  40  Tex.  Cr.  344,  50 
S.  W.  378;  Colter  v.  State,  40  Tex.  Cr.  165, 
49  S.  W.  379. 

9.  Rountree  v.  State,  (Tex.  Cr.  App.  1900) 
68  S.  W.  106  (so  held  with  regard  to  the  ex- 
pression, "  Payment  for  the  ammonet  due  " )  ; 
Hendricks  v.  State,  26  Tex.  App.  176,  9  S.  W. 
555,  557,  8  Am.  St.  Rep.  463. 

10.  Bynam  v.  State,  17  Ohio  St.  142;  Rex 
V.  Barton,  1  Moody  C.  C.  141. 

11.  Sanabria  v.  People,  24  Hun  (N.  Y.) 
270. 

Where  the  forgery  charged  is  the  engraving 
of  a  plate,  the  meaning  of  words  indicating 
amounts  in  foreign  money  need  not  be  de- 
fined. People  V.  D'Argencour,  95  N.  Y.  624 
[affirming  32  Hun  178,  and  distinguishing 
Sanabria  v.  People,  24  Hun   (N.  Y.)  270]. 

12.  Polk  V.  State,  40  Tex.  Cr.  668,  51 
S.  W.  909;  Colter  v.  State,  40  Tex.  Cr.  165, 
49  S.  W.  379. 

13.  Rountree  v.  State,  (Tex.  Cr.  App. 
1900)  58  S.  W.  106;  Rex  v.  Martin,  7 
C.  &  P.  549,  1  Moody  C.  C.  483,  32  E.  C.  L. 
752. 

14.  State  V.  Morton,  27  Vt.  310,  65  Am. 
Dec.  201. 


15.  State  V.  Schwartz,  64  Wis.  432,  25 
N.  W.  417. 

16.  Com.  V.  Phipps,   16  Phila.    (Pa.)   457. 

17.  Rollins  V.  State,  22  Tex.  App.  548,  3 
S.  W.  759,  68  Am.  Rep.  659. 

18.  Moore  v.  State,  36  Tex.  Cr.  574,  38 
S.  W.  209;  Carder  v.  State,  35  Tex.  Cr.  105, 
31  S.  W.  678. 

Where  the  indictment  is  based  upon  a 
statute,  an  averment  of  this  character  is  un- 
necessary. Denson  v.  State,  122  Ala.  100, 
26  So.  119;  Jackson  v.  Com..  34  S.  W.  14,  17 
Ky.  L.  Rep.  1197;  Noakes  v.  People,  25  N.  Y. 
380  [affirming  5  Park.  Cr.  291];  Leslie  v. 
State,  10  Wyo.  10,  65  Pac.  849,  69  Pao.  2. 

19.  State  V.  Fritz,  27  La.  Ann.  360;  Peo- 
ple V.  Curling,  1  Johns.  (N.  Y.)  320;  Brod 
V.  State.  42  Tex.  Cr.  71,  57  S.  W.  671;  How- 
ard V.  State,  37  Tex.  Cr.  494,  36  S.  W.  475, 
66  Am.  St.  Rep.  812;  State  v.  Phelps,  11  Vt. 
116,  34  Am.  Dec.  672. 

Limitations  of  rule. —  Where  the  indict- 
ment proposes  to  set  out  by  a  purport  clause 
the  names  of  the  parties  whose  names  were 
forged  it  should  set  out  their  full  name  and, 
if  a  partnership,  the  names  of  the  copartners 
should  be  stated  as  such.  Labbaite  v.  State, 
6  Tex.  App.  483. 

Where  the  instrument  is  directed  to  one 
partner,  and  it  is  alleged  that  it  is  drawn 
against  a  firm  of  which  he  is  a  member,  the 
names  of  the  other  members  must  be  given. 
Colter  V.  State,  40  Tex.  Cr.  379,  49  S.  W.  379. 

20.  Mississippi. —  Gates  v.  State,  71  Miss. 
874,  16  So.  342. 

Nebraska. —  Roush  v.  State,  34  Nebr.  325, 
51  N.  W.  755. 

Nevada. —  State  v.  McKiernan,  17  Nev. 
224,  30  Pac.  831. 

New  York. —  People  v.  Stearns,  21  Wend. 
409  [affirmed  in  23  Wend.  634]. 

TeoDos. —  Lucas  v.  State,  39  Tex.  Cr.  48, 
44  S.  W.  825. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  81. 
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such.'^  An  indictment  is  not  defective  for  failing  to  negative  so  remote  a  possi- 
bility as  that  a  name,  apparently  that  of  an  individual,  is  not  a  copartnership  nor 
a  corporation.'' 

(vii)  Venue.  Where  a  statute  provides  that  forgery  may  be  prosecuted  in  any 
county  where  the  instrument  was  used,  the  indictment  may  charge  that  it  was 
made  in  the  county  where  it  was  nsed  and  the  case  is  tried.''* 

2.  In  Prosecutions  For  Uttering  Forged  Instruments."  Indictments  setting 
forth  the  essential  elements  of  tiie  offense  are  sufficient."  If  based  upon  a  stat- 
ute, it  is  in  general  sufficient  if  it  follows  tlie  wording  of  the  statute  ;'°  but  a 
variance  from  the  language  of  the  statute  which  does  not  change  its  meaning  is 
not  material."  Tlie  indictment  must  state  that  the  instrument  was  forged.**  It 
is  not  necessary  to  state  when,  where,  how,  or  by  whom  it  was  forged,  nor  the 
intent  of  the  maker.'*  It  should  state  the  facts  constituting  the  uttering  and  not 
cliarge  defendant  with  uttering  merely.*'  It  must  allege  that  defendant  had 
knowledge  of  the  falsity  of  the  paper,*'  although  it  is  not  necessary  to  charge 


SufScient  showing  of  incoipotation. —  An 
indictment  charging  the  forgery  of  a  promis- 
sory note  "payable  to  the  order  of  the  Peo- 
ple's Savings  Bank  "  at  "  the  banking  house 
of  the  People's  Savings  Bank "  sufficiently 
shows  incorporation  of  the  bank.  State  v. 
Pullens,  81  Mo.  387. 

Where  the  incorporation  of  a  bank  is  neces- 
sary to  make  the  offense  forgery  in  the  first 
degree,  an  averment  to  that  effect  is  indis- 
pensable. Benson  v.  State,  124  Ala.  92,  27 
So.  1. 

21.  Ball  V.  State,  48  Ark.  94,  2  S.  W.  462. 

22.  People  v.  Nishiyama,  155  Cal.  299,  67 
Pac.  776. 

23.  Hocker  v.  State,  34  Tex.  Cr.  359,  30 
S.  W.  783,  53  Am.  St.  Rep.  716.  And  see 
Grooms  v.  State,  40  Tex.  Cr.  319,  50  S.  W. 
370;  Rex  v.  James,  7  C.  &  P.  553,  32 
E.  C.  L.  755. 

24.  Form  of  indictment  for  uttering  forged 
note  see  Reg.  v.  Lee,  2  M.  &  Rob.  281. 

25.  Harrison  v.  State,  36  Ala.  248;  State 
*.  Burling,  102  Iowa  681,  72  N.  W.  295; 
State  V.  Webster,  152  Mo.  87,  53  S.  W.  423; 
Leslie  v.  State,  10  Wyo.  10,  65  Pac.  849,  69 
Pac.  2. 

26.  Espalla  r.  State,  108  Ala.  38,  19  So. 
82;  State  V.  Foster,  30  Kan.  365,  2  Pac. 
628;  State  v.  Stanton,  23  N.  C.  424;  Foute 
V.  State,  15  Lea   (Tenn.)   712. 

Illustration. —  An  indictment  under  Mo. 
Rev.  St.  (1889)  §  3634,  providing  that  every 
person  who  shall  sell  any  forged  instrument 
with  intent  to  have  the  same  uttered  and 
passed  shall  be  guilty  of  forgery,  which  al- 
leged that  the  instrument  was  sold  with 
intent  to  injure  and  defraud,  was  insufficient. 
State  V.  Hesseltine,  130  Mo.  468,  32  S.  W. 
883. 

27.  State  v.  Walker,  167  Mo.  366,  67  S.  W. 
228.  Thus  where  a  statute  prohibits  the 
"  passing,  uttering  or  publishing "  of  forged 
paper,  an  indictment  which  charges  "  selling 
and  delivering "  is  sufficient,  as  that  is  an 
-uttering.  State  v.  Mills,  146  Mo.  195,  47 
S.  W.  938;  State  v.  Watson,  65  Mo.  115. 
But  see  Croxdale  v.  State,  1  Head  (Tenn.) 
139  (holding  that  the  descriptive  word  "  pass 
or  transfer "  used  in  the  statute  are  essen- 
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tial  to  an  indictment  framed  upon  it),  and 
State  V.  Petty,  Harp.  (S.  C.)  59  (holding 
that  the  words  "  dispose  and  put  away  "  in 
an  indictment  are  not  equivalent  to  "  utter 
and  publish"  in  an  act). 

28.  Reg.  V.  Dunlop,  15  U.  C.  Q.  B.  118. 

What  allegation  sufficient. —  The  allega- 
tion of  uttering  a  "  false,  forged,  and  coun- 
terfeit bank  note  "  is  not  bad  for  repugnancy. 
Mackey  v.  State,  3  Ohio  St.  362. 

Description  of  altered  instrument. —  An  al- 
tered instrument  may  be  described  either  as 
"  forged  "  or  "  altered  " ;  but  if  described  as 
both  forged  and  altered  an  aKered  instru- 
ment only  is  designated.  Bittings  v.  State, 
56  Ind.  101. 

29.  Lockard  v.  Com.,  87  Ky.  201,  8  S.  W. 
266,  10  Ky.  L.  Rep.  102;  Eldridge  v.  Com., 
54  S.  W.  10,  21  Ky.  L.  Rep.  1087;  State  v. 
Goodrich,  67  Minn.  176,  69  N.  W.  815. 

Although  not  necessary  to  set  out  particu- 
larly in  what  the  forgery  consisted,  yet 
where  the  prosecutor  undertakes  to  do  so 
he  is  bound  to  state  it  truly  and  prove  it  as 
stated.     People  v.  Marion,  28  Mich.  255. 

30.  Powers  v.  Com.,  (Kv.  1892)  18  S.  W. 
357;  Com.  v.  Williams,  13"  Bush  (Ky.)  267. 
Compare  Selby  v.  State,  161  Ind.  667,  69 
N.  E.  463. 

Surplusage. — Where  an  indictment  charged 
that  defendant  did  utter,  publish,  and  show 
forth  in  evidence,  the  latter  clause  will  be 
rejected  as  surplusage.  State  v.  Jarvis,  129 
N.  C.  698,  40  S.  E.  220. 

Disjunctive  averment. —  An  indictment 
charging  that  defendant  did  "  utter,  publish, 
and  pass,  or  attempt  to  pass "'  is  bad,  as  the 
averment  should  be  in  the  conjunctive  form. 
People  V.  Tomlinson,  35  Cal.  503. 

31.  Calif orma. —  People  v.  Elphis,  (1903) 
72  Pac.  838. 

Indiana. —  Powers  v.  State,  87  Ind.  97. 

Ohio. —  Anderson  v.  State,  7  Ohio,  Pt.  II, 
250. 

Texas. —  Henderson  v.  State,  14  Tex.  503. 

Canada.^  Reg.  i\  Weir,  9  Quebec  Q.  B.  253, 
3  Can.  Cr.  Cas.  499. 

What  allegation  sufficient. —  An  allegation 
that  he  "  knowingly "  uttered  a  forged  note 
ii3  equivalent  to  charging  him  with  uttering 
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that  he  possessed  this  knowledge  at  the  time  he  uttered  it.**  It  should  allege  an 
intent  to  defraud.^  And  it  is  also  indispensable  that  the  indictment  state  the 
name  of  the  person  to  whom  the  instrument  was  uttered,  or  else  that  such  person 
is  to  the  jurors  unknown,^  unless  this  averment  is  dispensed  with  by  statute.^ 
Where  prejudice  would  arise  only  from  uttering  by  the  accused  in  an  official 
capacity,  a  failure  to  charge  the  uttering  in  such  capacity  is  fatal.'*  If  the  first 
part  of  an  instrument  charging  the  making  sufficiently  alleges  the  non-existence 
of  the  pretended  signer  such  allegations  need  not  be  repeated  in  the  second  part 
charging  the  uttering."  Under  an  indictment  charging  forgery  only,  no  convic- 
tion can  be  had  for  uttering  a  forged  instrument ;  ^  and  charging  an  absolute 
sale  of  a  forged  instrument  is  not  supported  by  evidence  showing  only  an  offer 
to  sell.'' 

8.  In  Prosecutions  For  Possession  of  Forged  Instruments.  An  indictment  for 
having  in  possession  forged  paper  with  intent  to  utter  or  pass  it  is  sufficient  if 
drafted  in  conformity  with  the  statute  on  which  it  is  based  and  need  not  allege 
that  there  was  an  intent  to  cheat  or  defraud  any  particular  person,*'  nor  that 
defendant  intended  to  utter  it  for  a  consideration ;  ^'  and  there  may  be  a  convic- 
tion of  a  separate  offense  for  each  one  of  such  instruments  he  keeps  in  posses- 
sion.*^ An  allegation  that  defendant  had  in  his  possession,  on  a  certain  day  speci- 
fied, ten  false  instruments  is  not  equivalent  to  an  allegation  that  he  had  possession 
of  all  at  the  same  time.** 

4.  In  Prosecutions  For  Feloniously  Disposing  of  and  Putting  Away  Forged 
Bank-Notes.  In  indictments  for  this  offense,  it  is  not  necessary  to  allege  to  whom 
the  note  was  disposed  of.** 

B.  Joinder  of  Offenses.  "Where  the  making  and  uttering  of  a  fictitious 
instrument  is  one  continuous  transaction,  they  may  be  properly  charged  in  one 
count  as  a  single  offense ;  *^  and  although  an  indictment  charges  in  separate  counts 
the  forgery  of  an  instrument  and  the  uttering  of  the  same,  a  conviction  cannot 


a  note  knowing  it  to  be  forged.  State  v. 
Williams,  139  Ind.  43,  38  N.  E.  339,  47  Am. 
St.  Rep.  255. 

33.  State  v.  Burgson,  53  Iowa  318,  5  N.  W. 
167. 

33.  Rex  V.  Rushworth,  R.  &  R.  235,  1 
Stark.  396. 

34.  McClellan  v.  State,  32  Ark.  609;  Good- 
son  V.  State,  29  Fla.  511,  10  So.  738,  30  Am. 
St.  Rep.  135. 

If  the  utterance  has  been  to  an  agent,  it 
may  be  alleged  to  have  been  to  his  principal. 
State  V.  Allen,  :.71  Mo.  562,  71  S.  W.  1000; 
Ellis  V.  State,  (Tex.  Cr.  App.  1895)  22  S.  W. 
678. 

Variance. —  If  the  indictment  charges  ut- 
tering to  a  particular  person,  it  must  be 
proved  that  it  was  uttered  to  such  person. 
Riley  v.  State,  (Tex.  Cr.  App.  1898)  44  S.  W. 
498. 

In  Virginia  the  omission  of  such  state- 
ment is  not  ground  for  setting  aside  a  judg- 
ment.    Com.  V.  Ervin,  2  Va.  Cas.  337. 

35.  State  v.  Hart,  67  Iowa  142,  25  N.  W. 
99;  State  v.  Adams,  39  La.  Ann.  238,  1  So. 
455. 

36.  State  v.  Anderson,  30  La.  Ann.  557. 

37.  People  v.  Ellenwood,  119  Cal.  166,  51 
Pac.  553. 

38.  King  V.  State,  43  Fla.  211,  31  So.  254; 
State  V.  Snow,  30  La.  Ann.  401;  Luttrell  v. 
State,  85  Tenn.  232,  1  S.  W.  886. 

39.  State  v.  Walker,  167  Mo.  366,  67  S.  W. 
228. 
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40.  State  v.  Turner,  148  Mo.  206,  49  S.  W. 
988. 

Indorsement  of  forged  instrument. —  If  the 
instrument  described  is  a  check  payable  to 
defendant's  order,  it  is  unnecessary  to  allege 
that  he  indorsed  it.  State  v.  Vincent,  91  Mo. 
662,  4  S.  W.  430. 

Instruments  of  class  excepted  from  opera- 
tion of  statute. —  Where  one  section  of  the 
statutes  makes  it  an  oflFense  to  have  posses- 
sion of  any  forged  instrument,  except  such 
as  are  enumerated  in  another  section,  and 
the  description  in  the  indictment  clearly 
shows  that  the  instrument  is  not  one  of  those 
excepted,  there  need  not  be  an  averment 
that  it  does  not  belong  to  the  class  excepted. 
State  1/.  Hathhorn,  166  Mo.  229,  65  S.  W. 
756. 

41.  State  V.  Eaton,  166  Mo.  575,  66  S.  W. 
539. 

48.  Logan  v.  U.  S.,  123  Fed.  291,  59  C.  C.  A. 
476.  In  State  v.  Benham,  7  Conn.  414,  there 
is  a  dictum  to  the  contrary,  although  the  in- 
struments are  not  alike,  and  the  intent  was 
to  defraud  several  different  persons. 

43.  State  v.  Bonney,  34  Me.  223. 

44.  Rex  V.  Holden,  R.  &  R.  115,  2  Taunt. 
334. 

45.  People  v.  Dole,  122  Cal.  486,  55  Pac. 
581,  68  Am.  St.  Rep.  50;  People  v.  Ellen- 
wood,  119  Cal.  166,  51  Pac.  553;  Selby  v. 
State,  161  Ind.  667,  69  N.  E.  463;  State  v. 
Greenwood,  76  Minn.  207,  78  N.  W.  1044, 
1117. 
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be  had  for  both  offenses,  separate  indictments  being  necessary  for  this  purpose.'* 
Although  several  drafts  may  be  uttered  as  one  indivisible  act,  the  forgery  of  each 
is  a  separate  offense.*^  Wliere  a  clause  in  an  information  alleges  the  possession 
of  a  false  instrument,  setting  up  a  copy,  which  is  followed  by  a  clause  charging 
the  selling  thereof,  the  latter  clause  should  not  be  considered  a  separate  count.* 
If  there  are  two  counts,  in  each  of  which  a  copy  of  the  instrument  is  set  out,  and 
the  copies  are  alike,  it  will  not  be  presumed  that  each  is  a  copy  of  the  same 
original  instrument,  without  an  allegation  to  that  effect  in  the  second  count.'' 

C.  Election  of  Offense  on  Which  to  Base  Prosecution.  A  person  may 
be  indicted  for  forgery,  although  he  might  upon  the  same  transaction  be  indicted 
for  another  offense.* 

XIV.   DEFENSES.^! 

If  a  person  use  the  name  of  another  without  authority,  it  is  no  defense  that 
he  thought  the  latter  would  pay  rather  than  there  should  be  a  criminal  prosecu- 
tion ;  ^*  or  that  he  believed  the  latter  would  ratify  his  act ;  ^  or  even  that  there 
has  been  ratification."  Likewise  it  is  no  defense  that  the  purported  drawer 
would  have  been  willing,  at  the  time  of  the  forgery,  to  have  indorsed  paper  for 
defendant  to  the  same  amount.^'  So  if  defendant  afterward  refunds  the  money, 
it  does  not  constitute  a  defense.'^  "Where  the  offense  charged  is  the  injury  of  a 
public  record,  the  fact  that  a  piece  torn  out  has  been  pasted  in,  and  the  record  is 
as  legible  as  before,  is  insuflBcient  to  discharge  defendant." 

XV.    EVIDENCE.^ 

A.  Burden  of  Proof — 1.  In  General.  The  burden  is  on  the  prosecution  to 
prove  all  the  elements  constituting  the  offense.^'  It  is  essential  to  prove  the 
identity  or  non-existence  of  the  person  whose  name  is  charged  to  be  forged,*"  and 
an  intent  to  defraud  some  person.*^  The  prosecution  must  show  that  the  signa- 
ture is  not  that  of  the  person  it  purports  to  be,*''  and  that  it  was  made  by  defend- 
ant,*^ without  authority,**  but  if  circumstances  show  guilty  knowledge  in  uttering 
a  forged  check  lack  of  authority  need  not  be  proved.*'  Slight  evidence  that  a 
name  is  fictitious  is  sufficient  to  shift  the  burden  of  proof  upon  defendant.** 
Where  it  is  shown  that  the  purported  maker  of  a  note  does  not  live  at  a  particu- 

46.  Pitts  V.  State,  40  Tex.  Cr.  667,  51  59.  Barnes  v.  Com.,  101  Ky.  556,  41  S.  W. 
S.  W.  906;  Crawford  v.  State,  31  Tex.  Cr.  51,  772,  19  Ky.  L.  Eep.  803.  See  also  in  sup- 
19  S.  W.  766.  port  of  the  rule  cases  cited  infra,  note  60 

47.  Barton  v.  State,  23  Wis.  587.  et  seq. 

48.  State  v.  Walker,  167  Mo.  366,  67  S.  W.  60.  Downes'  Case,  2  East  P.  C.  997 ;  Spon- 
228.  sonby's  Case,  2  East  P.  C.  996,  1  Leach  C.  C. 

49.  People  v.  Shotwell,  27  Cal.  394.  332. 

50.  Scott  V.  State,  40  Tex.  Cr.  105,  48  61.  Reg.  v.  Hodgson,  7  Cox  C.  0.  122, 
S.  W.  523.  Dears.  &  B.  3,  2  Jur.  N.  S.  453,  25  L.  J.  M.  C. 

51.  Defenses  see  Cbiminal  Law,  12  Cyc.  78,  4  Wkly.  Eep.  509. 

155  et  seq.  63.  Eiley's  Case,  5  City  Hall  Eec.  (N.  Y.) 

52.  Eeg.    V.    Beard,    8    C.    &   P.    143,    34       87. 

E.  C.  L.  656.  63.  Horton  v.  State.  32  Tex.  79. 

53.  People  v.  Weaver,  81  N.  Y.  App.  Div.  64.  California. —  People  v.  Lundin,  117 
567,  81  N.  Y.  Suppl.  519,  17  N.  Y.  Cr.  291.  Cal.  124,  48  Pae.  1024. 

54.  State  «.  TuU,  119  Mo.  421,  24  S.  W.  Delaware.— Stute  v.  Pratt,  3  Pennew.  264, 
1010;  Countee  v.  State,  (Tex.  Cr.  App.  1895)  51  Atl.  604. 

33  S.  W.  127;  Malton  v.  State,  29  Tex.  App.  Kansas. —  State  v.  Swan,  60  Kan.  461,  56 

527,  16  S.  W.  423.  Pac.  750. 

55.  Colter  v.  State,  41  Tex.  Cr.  78,  51  Ohio. —  Eomans  v.  State,  51  Ohio  St.  528, 
S.  W.  945.  37  N.  E.  1040. 

56.  Williams  v.  State,  126  Ala.  50,  28  So.  Texas. —  Shanks  v.  State,  25  Tex.  Suppl. 
632.  326. 

57.  Reg.  V.  Bowen,  1  C.  &  K.  501,  1  Cox  65.  Reg.  v.  Hurley,  2  M.  &  Rob.  473. 

C.  C.  88,  1  Den.  C.  C.  22,  47  E.  C.  L.  501.  66.  Watson  v.  State,  78  Ga.  349;   Riley's 

58.  Evidence  see  Ceiminal  Law,  12  Cyc.  Case,  5  City  Hall  Rec.  (N.  Y.)  87;  Rex  v. 
379;  EvroENCE,  16  Cyc.  821.  Brannan,  6  C.  &  P.  326,  25  E.  C.  L.  456. 
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]ar  place,  and  is  not  engaged  in  the  business  as  represented  by  defendant,  the 
bnrden  is  not  shifted  by  proof  by  defendant  of  the  existence  of  a  person  by  the 
sanae  name  engaged  in  a  different  line  of  business.*'  On  a  trial  for  forging  a 
check,  the  burden  of  showing  guilty  knowledge  by  defendant  as  to  other  forged 
checks  is  on  the  state ;  ^  but  possession  of  such  checks  under  suspicious  circum- 
stances must  be  explained  by  defendant.*' 

2.  Descriptive  Allegations.  All  descriptive  allegations  in  the  indictment 
must  be  proved,™  although  unnecessarily  made,"  unless  they  can  be  rejected  as 
surplusage.™  Where  a  corporation  is  alleged  to  have  been  defrauded,  the  organi- 
zation of  the  corporation  must  be  proved  ;■"  likewise  it  must  be  shown  that  the 
persons  alleged  to  be  defrauded  composed  the  firm,  the  forgery  of  whose  name  is 
charged.'* 

3.  Production  of  Forged  Instrument.  The  instrument  alleged  to  be  forged 
must  be  produced  at  the  trial,  or  its  absence  satisfactorily  accounted  for  before 
evidence  is  taken  to  prove  the  forgery.''  If  the  instrument  is  in  the  hands  of 
the  accused  sufficient  notice  must  be  given  to  him  to  produce  it;'"  if  this  is  done, 
and  the  instrument  is  not  produced,  secondary  evidence  of  its  contents  is  admis- 
sible." The  rule  is  the  same  if  the  instrument  is  beyond  the  jurisdiction  of  the 
court."  If  the  instrument  has  been  destroyed  by  the  prisoner,"  or  by  someone 
without  his  privity,*"  its  tenor  may  be  proved  by  parol  evidence  after  proof  of 
such  destruction,  or  loss  has  been  adduced,*'  even  though  the  indictment  does  not 
count  on  a  lost  instrument.*^  A  mutilated  instrument  is  governed  by  the  same 
rule.** 

B.  Presumptions.  Possession  of  forged  paper  by  defendant,  with  a  claim  of 
title  thereunder,  if  unexplained,  raises  a  conclusive  presumption  that  he  forged 


67.  Rex  V.  Hampton,  1  Moody  C.  C.  255. 

68.  People  v.  Bird,   124  Cal.  32,  56  Pao. 


639, 
69, 

772. 
70, 
71, 


See  Barnes  v.  Com.,    (Ky.)   41   S.  W. 


State  V.  Clark,  23  N.  H.  429. 
Arkansas. —  McDonnell     v.    State,    58 
Ark.  242,  24  S.  W.  105. 

Michigan. —  People  v.  Marion,  28  Mich.  255. 

Missouri. —  State  v.  Samuels,  114  Mo.  68, 
45  S.  W.  1088. 

North  Carolina. —  State  v.  Lytle,  64  N.  C. 
255. 

West  Virginia. —  State  v.  Fleshman,  40 
W.  Va.  726,  22  S.  B.  309. 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  86. 

72.  Loehr  v.  People,  132  111.  504,  24 
N.  E.  68. 

73.  State  v.  Murphy,  17  R.  I.  698,  24  Atl. 
473,  16  L.  R.  A.  550. 

74.  State  v.  Harrison,  69  H.  C.  143. 

75.  Manaway  v.  State,  44  Ala.  375;  State 
V.  Blodget,  1  Root  (Conn.)  534;  Dovalina  v. 
State,  14  Tex.  App.  312. 

Where  there  are  three  counts  for  uttering 
three  notes,  and  three  notes  are  introduced 
in  evidence,  it  is  not  necessary  to  show  upon 
which  of  them  each  of  the  counts  was  found, 
each  count  being  provable  by  either  of  the 
three  notes.  Com.  v.  Miller,  3  Cush.  (Mass.) 
243. 

To  sustain  an  indictment  for  forging  a  re- 
corder's certificate  of  record  upon  a  deed  of 
trust,  the  deed  must  be  produced  in  evidence, 
to  show  that  it  is  such  an  instrument  as  may 
be  recorded.     State  v.  Tompkins,  71  Mo.  613. 

Effect  of  substitution  of  deed. —  Where, 
after  a  grantor  has  read  a  draft  of  a  deed, 
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defendant  substitutes  another  for  signature, 
it  is  not  necessary  to  produce  the  first  deed 
at  the  trial  for  forging  the  second  one.  State 
V.  Shurtliff,  18  Me.  368. 

Error  in  order  of  proof  —  How  cured. —  If 
the  forged  instrument  is  admitted  in  evi- 
dence before  proof  that  the  accused  had  writ- 
ten it,  but  that  proof  is  subsequently  made, 
no  ground  for  reversal  exists.  Williams  v. 
State,  24  Tex.  App.  342,  6  S.  W.  531. 

76.  Morton  v.  State,  30  Ala.  527 ;  State  v. 
Lowry,  42  W.  Va.  205,  24  S.  E.  561 ;  Rex  v. 
Haworth,  4  C.  &  P.  254,  19  E.  C.  L.  502 ;  Reg. 
V.  Fitzsimons,  Ir.  R.  4  C.  L.  1,  18  Wkly.  Rep. 
763. 

77.  Devere  v.  State,  5  Ohio  Cir.  Ct.  509, 

3  Ohio  Cir.  Dec.  249;  Grooms  v.  State,  40 
Tex.  Cr.  319,  50  S.  W.  370;  Rex  v.  Hunter, 

4  C.  &  P.  128,  19  E.  C.  L.  439,  3  C.  &  P.  591, 
14  E.  C.  L.  731. 

78.  Thornley  v.  State,  36  Tex.  Cr.  118,  34 
S.  W.  264. 

79.  Ross  V.  Bruce,  1  Day  (Conn.)  100; 
State  V.  Ford,  2  Root  (Cozin.)  93;  U.  S.  v. 
Britton,  24  Fed.  Cas.  No.  14,650,  2  Mason 
464;  Rex  v.  Haworth,  4  C.  &  P.  254,  19 
E.  C.  L.  502. 

80.  Com.  V.  Snell,  3  Mass.  82;  Com.  v. 
Hutchinson,  1  Mass.  7,  2  Am.  Dec.  1;  Pen- 
dleton V.  Com.,  4  Leigh  (Va.)  694,  26  Am. 
Dec.  342. 

81.  State  V.  Peterson,  129  N.  C.  556,  40 
S.  E.  9,  85  Am.  St.  Rep.  756;  Reg.  v.  Hall,  12 
Cox  C.  C.  159. 

82.  Cross  V.  People,  192  HI.  291,  61  N.  B. 
400;  Mead  v.  State,  53  N.  J.  L.  601,  23  Atl. 
264. 

83.  Thompson  v.  State,  30  Ala.  28. 
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it,  or  procured  it  to  be  forged ;  ^  and  this  is  so,  although  the  instrument  is  payable 
to  defendant  or  bearer.^  Nevertheless  proof  that  defendant  uttered  a  genuine 
instrument,  with  a  forged  indorsement  in  blank  by  the  payee  thereof,  raises  no 
such  presumption.^'  If  forged  paper  be  uttered  by  defendant  as  true,  the  law 
will  presume  knowledge  on  his  part  of  its  character."  If  the  facts  show  that  a 
forged  instrument  was  made  to  be  used  as  good  an  intention  to  defraud  will  be 
implied,^  although  mere  proof  of  possession  is  insufficient;^'  and  an  intent  to 
defraud  the  person  whose  name  has  been  forged  may  be  inferred,  even  though 
defendant  in  fact  intended  to  defraud  another.'"  The  place  of  date  is  not  prima 
facie  the  place  of  forgery ; ''  but  proof  that  defendant  uttered  or  attempted  to 
utter  the  instrument  in  the  county  where  the  prosecution  is  laid  is  presumptive 
evidence  that  he  committed  the  forgery  there,'*  although  he  resided  in  another 
county.'*  Where  an  instrument  bears  a  forged  indorsement,  it  will  be  presumed 
that  the  signatures  necessary  to  give  it  validity  were  thereon  at  the  time  such 
indorsement  was  made.'* 

C.  Admissibility — l.  In  General.  Testimony  is  admissible  to  prove  the 
innuendos  and  explanations  as  alleged  in  the  indictment  '^  and  to  show  that  a 
name  partially  obliterated  by  wear  and  tear  was  at  the  time  of  the  execution  of  a 
note  plainly  written  upon  it.'*  Written  testimony,  on  oath,  given  by  defendant 
in  prior  proceedings,  is  admissible  against  him."  A  requirement  that  instru- 
ments, to  be  admitted  in  evidence,  must  be  filed  before  trial  does  not  apply  to 
forged  instruments.''  Parol  evidence  cannot  be  given  to  show  that  a  document 
is  a  warrant  for  the  payment  of  money  if  its  form  shows  it  to  be  otherwise;'* 
and  where  a  record  in  a  suit  before  a  justice  of  the  peace  on  the  forged  instru- 
ment has  been  introduced  in  evidence,  a  juror  in  that  suit  cannot  be  asked  if  the 
genuineness  of  the  signature  was  in  issue.^  A  statute  providing  that  a  document 
shall  not  be  introduced  in  evidence  in  any  court  without  the  proper  internal 
revenue  stamps  thereon  does  not  require  a  forged  check  to  be  so  stamped  before 
it  is  admissible  in  evidence  in  a  criminal  prosecution  therefor.* 

2.  Falsity  of  Instrument  —  a.  In  General.  On  a  trial  for  the  f orgerv  of  a 
deed,  testimony  of  qualified  experts  that  such  instrument  was  executed  by  defend- 
ant is  competent  proof  that  it  was  not  executed  by  the  person  whose  name  was 
signed  thereto.*    So  if  the  forgery  of  a  deed  is  charged,  proof  that  the  certificate  of 

84.  Hobbs  V.  State,   75   Ala.    1 ;    State  v.  See  23  Cent.  Dig.  tit.  "  Forgery,"  §  103. 
Pyseher,  179  Mo.  140,  77  S.  W.  836;  State  v.  89.  Fox  v.  People,  95  III.  71. 
Williams,  152  Mo.  115,  53  S.  W.  424,  75  Am.  90.  Bennett  v.  State,  62  Ark.  516,  36  S.  W. 
St.  Rep.   441;   State  v.  Peterson,  129  N.  C.  947;  U.  S.  v.  Brooks,  3  MacArthur   (D.  C.) 
556,  40  S.  E.  9,  85  Am.  St.  Rep.  756;  State  315;  Rounds  v.  State,  78  Me.  42,  2  Atl.  673; 
V.  Britt,  14  N.  C.  122.  Rex  v.  Mazagora,  R.  &  R.  216. 

85.  People  v.  King,  125  Cal.  369,  58  Pae.  91.  Com.  v.  Fagan,  2  Pa.  Dist.  401,  12  Pa. 
19.  Co.  Ct.  613. 

86.  Miller  v.  State,  51  Ind.  405.  92.  Bland  ».   People,   4  111.   364.     Contra, 

87.  Hagar  v.  State,  71  Ga.  164.    This  pre-  Com.  v.  Parmenter,  5  Pick.   (Mass.)  279. 
sumption  cannot  be  overcome  by  testimony  93.  McGuire  v.  State,  37  Ala.   161 ;   State 
of  defendant  that  his  business  was  large,  that  V.  Poindexter,»23  W.  Va.  805. 

he  handled  many  notes  of  the  same  character  94.  Com.  v.  Butterick,  100  Mass.  12. 

as  those  alleged  to  be  forged,  and  that  he  95.  Daud  v.   State,   34   Tex.   Cr.   460,   31 

has   no   recollection   as   to   how  he   obtained  S.  W.  376. 

the  notes  in  question.    People  v.  Rathbun,  21  96.  Tnman   v.    State,    35    Tex.    Cr.    36,    30 

Wend.  (N.  Y.)  509.  S.  W.  219. 

88.  Arkansas. —  Bennett  v.  State,  62  Ark.  97.  Rex   v.  Haworth,   4   C.   &  P.   254,    19 
516,  36  S.  W.  947.  E.  C.  L.  502;  Reg.  v.  Wheater,  2  Lewin  C.  C. 

Indiana. —  Fletcher  v.  State,  49  Ind.   124,  157,  2  Moody  C.  C.  45. 

19  Am.  Rep.  673.  98.  Caston  v.   State,  31  Tex.   Cr.   304,  20 

Louisiana. —  State   v.   Hahn,   38  La.   Ann.  S.  W.  585. 

169.  99.  Reg.  r.  Ellis,  4  Cox  C.  C.  258. 

Maine. —  State  v.  Kimball,  50  Me.  409.  1.  State  v.  Thompson,  19  Iowa  299. 

Tea;as.— Henderson  v.  State,  14  Tex.  503.  2.  State  v.  Shields,  112  Iowa  27,  83  N.  W. 

England. —  Reg.  v.  Cooke,   8  C.  &  P.  582,  807. 

34  E.  C.  L.  903;  Reg.  v.  Hill,  8  C.  &  P.  274,  34  3.  Grooms  v.   State,   40  Tex.   Cr.   319,   50 

E.  C.  L.  730.  S.  W.  370. 

[XV,  C.  2,  a] 


1414    [19  Cycj  FORQEBT 

acknowledgment  is  forged  is  allowable/  Evidence  of  the  falsity  of  the  seal  to 
a  certificate  purporting  to  be  under  the  seal  of  a  court  of  record  is  relevant 
to  the  issue  of  the  forgery  of  such  a  certificate,  as  the  falsity  of  the  seal  raises 
a  strong  presumption  that  the  signature  to  the  certificate  is  also  false ;  and  proof 
of  the  seal  by  comparison  is  competent.'  Upon  the  question  whether  a  person 
signed  his  name  as  an  indorsement  of  a  draft  or  not,  postal  cards  afterward 
written  by  such  person  to  defendant,  asking  if  such  a  draft  had  been  received  by 
defendant  for  such  person,  are  admissible.*  Where  defendant  admits  the  signing 
of  some  notes,  and  denies  the  execution  of  others,  his  declaration  is  inadmissible 
unless  it  is  shown  that  the  notes  he  admitted  signing  were  a  part  of  those  claimed 
to  be  forgeries.'  On  a  trial  for  forgery  of  a  deed,  it  is  competent  to  receive  in  evi- 
dence the  original  deed  to  the  parties  whose  signatures  are  forged,  with  evidence 
that  such  owners  did  not  sign  or  authorize  the  signing  of  the  deed  in  question, 
that  there  were  no  other  persons  of  the  same  names  in  the  county,  and  that  a 
person  whose  name  was  signed  by  mark  in  the  forged  deed  is  educated  and  able 
to  write.*  So  the  persons  whose  names  appear  as  acknowledging  officer  and  wit- 
nesses may  testify  that  they  did  not  sign.'  In  a  prosecution  for  forging  a  will, 
the  declarations  of  the  decedent  shortly  before  and  after  its  date  are  admissible  to 
fihow  the  truth  or  falsity  of  the  recitals  therein.'"  The  death  of  an  apparent  party 
to  an  instrument  prior  to  its  date  may  be  proved  by  repute  and  circumstantial 
evidence."     Testimony  which  is  a  mere  expression  of  opinion  is  not  admissible." 

b.  Fictitious  Parties  to  Instruments.  Evidence  as  to  the  result  of  inquiries 
made  for  persons  whose  names  appear  on  an  instrument  is  admissible  to  show 
their  non-existence,''  although  the  person  making  the  inquiries  may  have  been 
unacquainted  with  the  place,"  or  the  search  may  not  have  been  extensive." 
Likewise  evidence  is  admissible  as  to  the  result  of  an  inspection  of  the  assessment 
rolls  of  the  town  where  such  persons  were  alleged  to  live.'*  In  the  case  of  a 
check  it  may  be  shown  that  the  drawer  had  no  account  with  the  bank  on  which 
it  was  drawn,"  or  that  no  one  qf  that  name  lived  at  that  place  who  was  likely  to 
keep  an  account  with  a  banker."  But  a  letter  from  a  cashier  of  a  bank  to  whom 
a  note  was  sent  for  collection  is  not  evidence,  nor  is  the  protest  of  a  notary." 
Defendant  has  the  right  to  offer  testimony  to  show  that  the  persons  who  could 
not  be  found  had  departed  from  the  community  on  account  of  a  threat  of  the 
prosecuting  oiiicer  to  prosecute  them  for  perjury .'" 

3.  Making  of  False  Instrument.  The  crime  of  forgery  is  hard  to  prove,  and 
hence  is  often  made  out  partially  by  positive  evidence,  and  partially  by  circum- 
stantial evidence.'*'  As  in  other  cases  the  best  evidence  possible  is  required.** 
Evidence  of  false  statements  made  by  defendant  in  connection  with  the  instru- 
ment is  admissible,*'  as  is  evidence  of  all  transactions  connected  with  the  forgery 

4.  People  V.  Sharp,  53  Mich.  523,  19  N.  W.  93;  Rex  v.  King,  5  C.  &  P.  123,  24  E.  C.  L. 
168;  Ham  v.  State,  4  Tex.  App.  645.  485. 

5.  People  V.  Marion,  29  Mich.  31.  14.  Bex  n.  King,  5  C.  &  P.  123,  24  E.  C.  L. 

6.  State  V.  Hopkin8,  50  Vt.  316.  485. 

7.  Tyler  v.  Todd,  36  Conn.  218.  15.  People  v.  Sharp,  53  Mich.  523,  19  N.  W. 

8.  Espalla   v.  State,    108  Ala.   38,   19   So.  168. 

82  ■  la  People   v.  Jones,    106   N.   Y.   523,    13 

9.  People  V.  Sharp,  53  Mich.  523,  19  N.  W.      N.  E.  93. 

168.  17.  Williams  v.  State,  126  Ala.  50,  28  So. 

10.  Corhett  v.  State,  5  Ohio  Cir.  Ct.  155,       632. 

3  Ohio  Cir.  Dee.  79;  Breck  v.  State,  4  Ohio  18.  Beg.  v.  Ashby,  2  F.  &  F.  560. 

Cir.  Ct.  160,  2  Ohio  Cir.  Dee.  477.  19.  Farrington  v.  State,  10  Ohio  354. 

11.  Henderson  v.  State,  14  Tex.  503.  20.  Com.  v.  Costello,  119  Mass.  214. 

12.  Smith  «.  Holebrook,  2  Boot    (Conn.)  21.  Com.  i;.  Bargar,  2  L.  T.  N.  S.  (Pa.)  37. 
45;  Walker  v.  Logan,  75  Ga.  759;  Wiggins  V.  22.  Beg.  v.  Harvey,  11  Cox  C.  C.  546. 
State,  1  Lea  (Tenn.)   738;  State  v.  Hopkins,  23.  Gardner  v.  State,  96  Ala.   12,  11   So. 
50  Vt.  316.  402;  Lascelles  v.  State,  90  Ga.  347,  16  S.  E. 

13.  Williams  v.  State,  126  Ala.  50,  28  So.  945,  35  Am.  St.  Bep.  216;  State  v.  Calkins, 
632 ;  People  v.  Sharp,  53  Mich.  523,  19  N.  W.  73  Iowa  128,  34  N.  W.  777 ;  Com.  v.  Norris,  9 
168;  People  r.  Jones,  106  N.  Y.  523,  13  N.  E.  Montg.  Co.  Bep.   (Pa.)   143. 
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showing  a  connected  plan  of  frand,^  and  evidence  tending  to  show  a  benefit  to  be 
gained  by  defendant.^  If  a  couimou  purpose  or  conspiracy  of  defendants  is 
shown,  the  acts  and  declarations  of  any  one  of  them  is  admissible.^"  Defendant's 
connection  witii  other  forged  instrunients  may  be  shown,^^  if  they  are  in  evi- 
dence,^ and  his  connection  with  them  is  shown  to  be  culpable;''  and  the  fact 
that  defendant  yields  up  the  advantage  gained  by  the  false  instrument  is 
relevant.^  Testimony  showing  tliat  defendant  has  practised  imitating  tlie  liand- 
writing  forged  is  admissible.^^  Evidence  that  defendant  knew  tlie  party  whose 
name  was  forged  to  be  a  man  of  means  is  non-admissible.^  Other  facts  which 
may  be  shown,^  or  which  are  irrelevant,'^  are  given  in  the  notes.     Defendant 


24.  People  v.  Baker,  100  Cal.  188,  34  Pac. 
649,  38  Am.  St.  Rep.  276;  Womble  v.  State, 
107  Ga.  666,  33  S.  E.  630;  Devere  v.  State,  5 
Ohio  Cir.  Ct.  509,  3  Ohio  Cir.  Dec.  249 ;  Pres- 
ton V.  State,  40  Tex.  Or.  72,  48  S.  W. 
581. 

25.  People  v.  Phillips,  70  Cal.  61,  11' Pae. 
493. 

Indebtedness  of  prosecutor  to  defendant. — 
In  a  prosecution  for  forging  a  deed,  evi- 
dence is  properly  excluded  which  shows  the 
grantor's  indebtedness  to  defendant,  although 
a  state's  witness  has  testified  to  defendant's 
statement  that  he  had  loaned  the  grantor 
money,  and  did  not  have  a  scratch  of  a  pen 
to  show  for  it.  State  v.  Pyscher,  179  Mo.  140, 
77  S.  W.  836. 

2a  People  V.  Bassford,  3  N.  Y.  Cr.  219. 

27.  Williams  v.  State,  126  Ala.  50,  28  So. 
632;  Barnes  v.  Com.,  101  Ky.  556,.  41  S.  W. 
772,  19  Ky.  L.  Rep.  803 ;  Com.  v.  Russell,  156 
Mass.  196,  30  N.  E.  763 ;  People  v.  De  Kroyft, 
49  Hun  (N.  Y.)  71,  1  N.  Y.  Suppl.  692; 
People  V.  Bassford,  3  N.  Y.  Cr.  219.  But 
evidence  that  long  after  defendant's  arrest 
a  blank  check  was  found  in  a  desk  said  to  be 
the  one  occupied  by  him,  which  check  ap- 
peared to  have  been  signed  by  the  same  name 
as  the  forged  check,  is  incompetent,  in  the 
absence  of  evidence  connecting  defendant  with 
the  desk  or  the  check.  People  v.  Bird,  124 
Cal.  32,  56  Pae.  639. 

28.  Anson  v.  People,  148  111.  494,  35  N.  E. 
145;  State  v.  Saunders,  68  Iowa  370,  27 
N.  W.  455;  Reg.  v.  Cooke,  8  C.  &  P.  586,  34 

E.  C.  L.  903.    But  see  Reg.  v.  Brown,  2  F.  & 

F.  559. 

29.  State  v.  Lowry,  42  W.  Va.  205,  24  S.  E. 
561. 

30.  Burdge  v.  State,  53  Ohio  St.  512,  42 
N.  E.  594. 

31.  Com.  V.  Cowan,  4  Pa.  Super.  Ct.  579; 
Pennsylvania  Co.,  etc.  ».  Philadelphia,  etc., 
R.  Co.,  11  Pa.  Co.  Ct.  482. 

32.  People  v.  Lapique,  136  Cal.  503,  69 
Pac.  226   [reversing   (1901)   67  Pac.  14]. 

33.  Where  defendant  in  order  to  secure 
advances  promised  to  transfer  as  security 
mortgages  which  he  said  he  had,  and  among 
the  mortgages  afterward  transferred  was  the 
one  alleged  to  be  forged,  which  bore  a  date 
subsequent  to  his  promise,  these  facts  may  be 
shown.  Curtis  v.  State,  118  Ala.  125,  24 
So.  111.  Where  defendant  had  a  memoran- 
dum book  in  his  possession  when  arrested, 
and  the  forged  instrument  had  been  written 


on  a  leaf  torn  therefrom,  and  the  dates  in 
the  book  were  in  his  handwriting,  the  dates 
and  that  part  of  the  book  from  which  the 
leaf  had  been  torn  were  admissible.  Koch  v. 
State,  115  Ala.  99,  22  So.  471.  Where  a 
due-bill  has  been  signed  "  Mr.  Daniel  Threet," 
it  is  competent  for  Daniel  Thweat,  who  lives 
in  the  locality,  to  testify  that  many  of  his 
acquaintances  pronounce  his  name  as  if 
spelled  "Threet."  Gooden  i;.  State,  55  Ala. 
178.  Evidence  that  defendant  had  worked 
for  the  drawer  of  the  forged  check  is  compe- 
tent. People  V.  Walker,  140  Cal.  153,  73  Pac. 
831.  It  is  not  prejudicial  error  to  admit 
testimony  that  defendant  could  not  be  found 
when  it  was  desired  to  verify  his  orders,  one 
of  which  was  the  one  in  question.  State  v. 
Prins,  117  Iowa  505,  91  N.  W.  758.  Evidence 
is  admissible  that  defendant  was  in  possession 
of  the  instrument  on  the  day  of  its  date  and 
presented  it  in  payment  of  goods.  State  v. 
Outs,  30  La.  Ann.  1155.  On  trial  for  forgery 
of  a  check  given  in  payment  of  property  pur- 
chased, testimony  by  the  complaining  witness 
that  he  registered  in  a  book  kept  for  that 
purpose  a  name  given  by  defendant  at  the 
time  was  admissible.  Randolph  v.  State,  65 
Nebr.  520,  91  N.  W.  356.  It  may  be  shown 
that  defendant  claimed  title  to  land  through 
a  different  instrument  from  the  one  forged, 
before  the  uttering  of  it,  and  was  informed 
that  no  such  document  was  in  existence.  West 
V.  State,  22  N.  J.  L.  212.  It  is  competent 
evidence  that  defendant,  meeting  the  maker 
of  a  note  which  he  held,  informed  the  maker 
that  he  needed  money,  and  would  sell  the 
maker  the  note,  which  offer  was  accepted, 
and  later  a  forged  note  was  delivered.  State 
V.  Hastings,  86  N.  C.  596.  Evidence  is  com- 
petent that  defendant,  when  notified  to  pro- 
duce the  instrument,  remarked  that  he  would 
i)ot  be  fool  enough  to  give  it  up.  Grooms  v. 
State,  40  Tex.  Cr.  319,  50  S.  W.  370.  An 
original  entry  in  a  record  book  in  the  general 
land-office  showing  that  the  land-agency  firm 
of  which  defendant  was  a  member  applied 
for  a  copy  of  the  original  title  granted  to  the 
person  whose  name  was  subsequently  forged 
to  a  deed  is  admissible.  Rogers  v.  State,  11 
Tex.  App.  608. 

34.  The  question  asked  the  prosecuting 
witness  on  cross-examination  as  to  whether 
defendant  and  other  negroes  In  the  neighbor- 
hood called  him  by  his  given  name  is  prop- 
erly excluded.  Wright  v.  State,  138  Ala. 
69,  34  So.  1009.     The  record  of  a  mortgage 
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may  show  in  his  defense  any  matters  which  are  relevant,'"  but  immaterial  facte 
will  be  excluded.'^ 

4.  Intent  to  Defraud.  Evidence  of  such  of  the  surrounding  circumstances  ae 
have  a  bearing  upon  the  question  of  fraud  is  pertinent,  and  the  proofs  of  fraud  may 
be  substantially  the  same  in  criminal  and  civil  cases.*'  Acts  of  deception,  decla- 
rations, and  misstatements  in  connection  with  the  false  instrument  are  admissible,^ 
as  is  also  evidence  of  a  scheme  to  defraud.''    The  benefit  obtained  by  defendant,^ 


of  part  of  the  land  covered  by  the  discharged 
mortgage,  and  executed  after  the  filing  of 
the  discharge,  is  inadmissible,  without  proof 
connecting  it  in  some  way  with  the  transac- 
tion in  question,  as  the  jury  might  infer  that 
an  abstract  similar  to  the  one  in  evidence 
was  given,  or  be  prejudiced  against  the  de- 
fendant as  having  wronged  the  mortgagee. 
People  V.  Swetland,  77  Mich.  53,  43  N.  W. 
779.  Where  defendant  was  charged  with  al- 
tering an  assignment  of  a  mortgage,  evidence 
is  incompetent  that  he  had  applied  for  a  loan 
on  the  land  covered  by  such  mortgage,  which 
was  declined  until  an  examination  could  be 
made  of  the  record  with  respect  to  the  title. 
State  V.  Clark,  23  N.  H.  429.  Testimony  as 
to  transactions  relating  to  certain  debts  of 
defendant,  to  secure  which  the  notes  were 
given,  and  as  to  dealings  between  defendant 
and  her  husband,  requiring  the  execution  of 
the  rote,  is  inadmissible.  People  v.  Weaver, 
177  N.  y.  434,  69  N.  E.  1094  [reversing  81 
N.  Y.  App.  Div.  567,  81  N.  Y.  Suppl.  519]. 

35.  The  state  having  shown  that  defendant 
had  filled  out  a  note  after  it  was  indorsed 
in  blank  for  a  larger  sum  than  he  promised, 
an  affidavit  filed  by  the  indorser  in  a  civil 
action  against  him  stating  his  defense  is  ad- 
missible in  behalf  of  defendant.  State  v. 
Pratt,  3  Pennew.  (Del.)  264,  51  Atl.  604. 
Where  it  is  shown  that  the  deed  in  question 
was  a  part  of  a  double  blank,  defendant 
should  be  permitted  to  prove  that  the  other 
part  of  the  blank  was  genuine.  People  v. 
Parker,  67  Mich.  222,  34  N.  W.  720,  11  Am. 
St.  Eep.  578.  Where  on  a  trial  for  forging 
auditor's  warrants  besides  proof  of  the  hand- 
writing of  the  prisoner,  there  was  no  posi- 
tive proof  of  the  forged  warrant  having  been 
seen  in  the  possession  of  or  uttered  by  the 
prisoner,  and  the  state  proved  that  he  was 
the  clerk  of  the  auditor,  had  custody  of  his 
books,  free  access  at  all  times  to  the  registry, 
and  that  the  forged  warrants  in  all  material 
respects  corresponded  with  the  genuine  ones 
in  the  register,  the  prisoner  should  be  per- 
mitted to  oiler  testimony  that  the  registry 
was  not  always  or  generally  in  his  custody, 
but  was  carelessly  thrown  about  the  office, 
accessible  to  all  who  might  casually  enter, 
and  often  with  the  office  in  the  care  of  a 
single  servant  for  a  considerable  time.  Pa- 
gaud  V.  State,  5  Sm.  &  M.  (Miss.)  491.  Where 
the  person  whose  name  was  signed  to  a  note 
dated  April  16  was  at  that  time  confined  to 
his  bed,  having  given  up  hopes  of  recovery 
on  April  13,  ard  having  died  on  April  20,  it 
is  competent  for  the  prisoner  to  prove  that  on 
April  18  he  stated  that  he  had  signed  the 
note.    People  v.  Blakeley,  4  Park.  Cr.  (N.  Y.) 
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176.  In  a  prosecution  for  forging  a  note 
payable  in  lumber,  given  for  the  price  of  an 
organ,  by  changing  the  provision  specifying 
the  width  of  the  lumber  to  be  delivered,  it  is 
competent  for  defendant  to  show  the  usual 
price  of  the  kind  of  organ  sold,  and  the  value 
of  the  lumber  delivered.  State  v.  Donovan, 
75  Vt.  308,  55  Atl.  611. 

36.  Where  it  appeared  that  the  considera- 
tion for  a  forged  instrument  had  been  paid 
by  check,  and  that  the  maker  generally  de- 
stroyed his  checks,  it  was  not  error  to  overrule 
a  question  as  to  why  he  destroyed  them.  State 
V.  Olds,  106  Iowa  110,  76  N.  W.  644.  Where 
the  supposed  maker  of  a  forged  promissory 
note  testified  that  he  had  never  given  any 
one  his  name  in  blank,  testimony  is  not  ad- 
missible that  witness  once  saw  a  blank  paper 
filled  up,  having  such  maker's  name  indorsed 
upon  it,  unless  such  indorsement  is  first 
proved  to  have  been  genuine.  Com.  v.  Miller, 
3  Cush.  (Mass.)  243.  Where  the  state  has 
introduced  evidence  showing  that  defendant 
had  forged  the  note  and  given  it  to  an  ac- 
complice, it  is  not  proper  matter  of  defense 
to  show  that  such  accomplice  frequently  met 
another  person  at  defendant's  house.  Devere 
V.  State,  5  Ohio  Cir.  Ct.  509,  3  Ohio  Cir.  Dec. 
249.  Where  defendant  represented  to  the 
person  to  whom  he  uttered  a  forged  instru- 
ment that  the  maker  lived  at  Cross  Roads, 
it  was  not  error  to  exclude  testimony  to  show 
that  a  letter  addressed  to  such  maker  was 
received  at  Red  Lion,  a  post-office  three  miles 
from  Cross  Roads,  where  defendant  did  not 
offer  to  show  that  the  letter  was  actually  re- 
ceived, or  that  the  maker  was  ever  seen  there. 
Com.  V.  Norris,  9  Montg.  Co.  Rep.  (Pa.)  143. 
Where,  in  a  prosecution  for  forging  a  note 
payable  in  lumber,  the  maker  testified  that 
at  the  time  of  executing  the  note  there  was 
no  conversation  as  to  the  price  of  the  lumber, 
it  was  not  error  to  refuse  to  permit  a  ques- 
tion as  to  whether  the  maker  did  not  guar- 
anty that  the  lumber  was  worth  five  dollars 
per  thousand.  State  v.  Donovan,  75  Vt.  308, 
55  Atl.  611. 

37.  People  v.  Marion,  29  Mich.  31. 

38.  Butler  v.  State,  22  Ala.  43;  Burks  v. 
State,  24  Tex.  App.  326,  6  S.  W.  300;  Hen- 
nessy  v.  State,  23  Tex.  App.  340,  5  S.  W.  215; 
State  V.  Williams,  27  Vt.  724;  Chahoon  v. 
Com.,  20  Gratt.  (Va.)  733. 

39.  State  v.  Morton,  27  Vt.  310,  65  Am. 
Dee.  201. 

40.  Murphy  v.  State,  118  Ala.  137,  23  So. 
719;  U.  S.  V.  Brooks,  3  MacArthur  (D.  C.) 
315;  Anson  v.  People,  148  III.  494,  35  N.  E. 
145;  Preston  v.  State,  40  Tex.  Cr.  72,  48  S.  W. 
581. 
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or  tlie  injury  occasioned  to  the  party  to  whom  the  instrument  was  passed,*'  may 
be  shown.  Evidence  of  the  making,  uttering,  or  possession  of  other  instruments 
is  admissible  to  show  guilty  intent,^'  but  they  must  be  produced,"  and  shown  to 
have  been  forgeries.^  The  uttering  of  the  note  charged  to  be  forged  is  admis- 
sible to  show  the  intent  with  which  it  was  written  ;'^  and  the  prisoner's  indorse- 
ment of  fictitious  paper  is  also  admissible  to  show  his  intent  to  defraud  by  means 
of  such  writing,  although  the  indorsement  is  not  set  forth  in  the  indictment." 
Evidence  of  other  criminal  acts  by  defendant,  not  immediately  connected  with 
the  forgery,  cannot  be  given  ;  *'  and  defendant  should  be  allowed  to  otfer  evidence 
explaining  and  rebutting  the  facts  which  evidence  his  apparent  fraudulent  intent.^ 

5.  Efficacy  of  Instrument  to  Defraud.     In  order  to  show  that  an  apparent 

frantor  had  title  to  the  land,  it  is  proper  to  admit  evidence  of  the  record  of  a 
eed  of  the  land  to  him,  and  the  testimony  of  the  register  of  deeds  showing  that 
a  careful  examination  of  the  records  fails  to  show  any  subsequent  transfer  except 
the  alleged  forged  instrument ; "  but,  with  a  view  of  showing  that  an  auditor's 
warrant  is  a  bill  of  credit,  and  therefore  illegal,  proof  is  inadmissible  that  when 
such  warrant  was  issued  there  was  no  money  in  the  treasury  to  take  it  up,  that 
Buch  warrants  were  not  being  redeemed,  were  under  par,  and  circulated  aa 
money.°" 

6.  Authority  op  Defendant  to  Make  Instrument.  Defendant  should  be  per- 
mitted to  offer  testimony  showing  authority  to  make  a  signature ;  °*  but  evidence 
of  his  hope  that  the  person  whose  name  was  indorsed  would  ratify  such  use  of 
his  name  is  inadmissible.'^ 

7.  Financial  Condition  of  Accused  or  Party  Apparently  Liable.  Evidence  aa 
to  the  financial  condition  of  defendant  at  the  time  of  forgery  is  not  admissible.'^ 
There  is  a  confiict  of  authority  as  to  the  admissibility  of  evidence  to  show  the 
financial  condition  of  the  party  apparently  liable.'* 

8.  Corporate  Existence  of  Party  Defrauded.  Evidence  of  the  corporate 
existence  of  a  company  charged  to  have  been  defrauded  is  admissible,  although 
the  incorporation  is  not  alleged  in  the  indictment.''  It  is  not  necessary  to  pro- 
duce a  certified  copy  of  its  charter,'*  but  parol  testimony  of  the  most  general 
character  may  be  given,"  such  as  reputation,"  or  that  the  witness  had  seen  the 

41.  People  V.  Phillips,   (Cal.  1886)   9  Pac.  49.  People   v.   Parker,   67   Mich.    222,    34 
312.                                                                              N.  W.  720,  11  Am.  St.  Rep.  578. 

42.  Alabama. —  Johnson  i;.  State,  35  Ala.  50.  Pagaud  ».  State,  5  Sm.  &  M.   (Miss.) 
370.                                                                              491. 

Illinois. —  Anson  v.  People,  148  111.  494,  35  51.  People  v.  Loew,  19  N.  Y.  Suppl.  360,. 

N.  E.  145.  8  N.  Y.  Cr.  370;  Reg.  v.  Clififord,  2  C.  &  K. 

Indiana.— Tlohitison  v.  State,  66  Ind.  331.  202,  61  E.  C.  L.  202. 

Maryland.— BiahoT^  v.  State,  55  Md.  138.  5Z.  People  v.  Weaver,  177  N.  Y.  434,  69 

Massachusetts. —  Com.  «.  Russell,  156  Mass.  N.  E.   1094   [reversing  81  N.  Y.  App.  Div. 

196,  30  N.  E.  763.  567,  81  N.  Y.  Suppl.  519]. 

Missowri. —  State  v.  Hodges,   144  Mo.   50,  53.  Leath  v.   State,    132   Ala.   26,   31    So. 

45  S.  W.  1093.  108;    State  v.  Tull,   119  Mo.  421,  24  S.  W. 

Texas. —  Leslie  v.  State,    (Cr.  App.   1898)  1010;  Devere  v.  State,  5  Ohio  Cir.  Ct.  509,  3 

47  S.  W.  367.  Ohio  Cir.  Dec.  249.    But  see  State  v.  Hender- 

Canada.—  'Reg.  v.  Bent,  10  Ont.  557.  son,  29  W.  Va.  147,  1  S.  E.  225. 

43.  Fox   V.    People,    95    111.    71.      Contra,  54.  That  evidence  is  inadmissible. —  People 
Martin  v.  Com.,  2  Leigh  (Va.)  745.  v.  Lapique,  136  Cal.  503,  69  Pao.  226;   Peo- 

44.  Fox  V.   People,   95    111.    71;    State  v.  pie  v.  Stoddard.  19  N.  Y.  Suppl.  937. 
Prins,  113  Iowa  72,  84  N.  W.  980;  People  v.  That    evidence    is    admissible. —  Sands    v. 
Altman,  147  N.  Y.  473,  42  N.  E.  180.  Com.,  20  Gratt.  (Va.)  800;  Chahoon  v.  Com., 

45.  Cohen  v.  People,  7  Colo.  274,  3  Pae.  20  Gratt.  (Va.)  733. 

385;  Berrisford  t>.  State,  66  Ga.  53;  Hoskins  55.  People  v.  Stearns,  21  Wend.    (N.  Y.) 

V.  State,  11  Ga.  92.  409;  State  i;.  Shaw,  92  N.  C.  768. 

46.  U.    S.   V.   Peacock,   27    Fed.   Cas.   No.  56.  State   v.   Williams,    152   Mo.    115,   53 
16,019,  1  Cranch  C.  C.  215.  S.  W.  424,  75  Am.  St.  Rep.  441 ;   People  v. 

47.  People  v.  Dickie,  62  Htm  (N.  Y.)  400,  Chadwiek,  2  Park.  Cr.  (N.  Y.)  163; 

17  N.  Y.  Suppl.  51.  57.  Dennis  v.  People,  1  Park.  Cr.   (N.  Y.) 

48.  State   v.  Bjornaas,  88  Minn.   301,   92       469. 

N.  W.  980;  Com.  v.  Misner,  Add.  (Pa.)  44.  58.  People  v.  Ah  Sam,  41  Cal.  645. 
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articles  of  incorporation,  and  had  seen  business  being  transacted  by  such  corpora- 
tion at  its  place  of  business.^' 

9.'  Copy  of  Forged  Instrument.  If  a  copy  of  the  forged  instrument  is  offered 
in  evidence  it  must  be  shown  to  be  a  true  one,^  and  it  is  shown  to  be  such  where 
the  person  making  it  testiiies  that  it  is  a  correct  copy,  which  was  compared  by 
first  reading  the  original  to  one  liolding  the  copy,  and  then  by  reading  the  copy 
to  such  person  holding  the  original.*' 

10.  Proof  of  Handwriting*^  —  a.  In  General.  Evidence  that  the  alleged 
forged  instrument  is  in  the  handwriting  of  defendant  is  competent,*'  and  a 
witness  who  is  familiar  with  such  handwriting  may  state  his  opinion  wJiether  the 
signature  of  a  fictitious  person  was  made  by  defendant.*^  So  it  may  be  shown 
that  the  signature  and  body  of  an  instrument  were  written  by  different  persons.*' 
Testimony  of  an  engraver  who  has  examined  an  alleged  forged  will  with  a  mirror 
is  admissible  to  show  the  existence  of  pencil  marks  which  had  been  apparently 
written  over  with  ink  and  then  erased.** 

b.  By  Comparison.  On  the  question  of  the  genuineness  of  a  signature,  it  is 
the  practice  to  allow  it  to  be  compared  with  others  that  are  genuine,*''  where  such 
genuineness  is  either  admitted  **  or  clearly  proved.*'  However,  writing  made  by 
defendant  on  request  is  inadmissible;™  nor  can  the  writing  of  parties  whose 
names  are  forged  be  admitted,'''  unless  made  before  the  time  of  the  forgery.'" 
In  some  states  the  only  writings  which  can  be  admitted  for  comparison  are  those 
forming  a  part  of  the  files  in  the  case  or  already  in  evidence,'''  and  defendant  is 
estopped  from  denying  the  genuineness  of  his  signature  to  such  papers.''*  Under 
the  old  common-law  rule  the  testimony  of  experts  was  inadmissible,'"  but  modern 
practice  allows  it.'*  Writings  for  comparison  sliould  have  been  made  about  the 
time  of  the  alleged  forged  instrument,"  and  the  condition  of  a  party,  whether 
drunk  or  sober,  at  the  time  he  signed  any  paper  properly  in  evidence  in  a  forgery 


59.  People  v.  D'Argencour,  32  Hun  (N.  Y.) 
178  [affirmed  in  95  N.  Y.  624]. 

60.  Allgood  V.  State,  87  Ga.  668,  13  S.  E. 
569. 

61.  Cross  V.  People,  192  111.  291,  61  N.  E. 
400. 

62.  Handwriting  see  Evidence,  16  Cyc.  821. 

63.  Richie  v.  Com.,  70  S.  W.  629,  24  Ky.  L. 
Rep.  1077. 

64.  State  v.  Minton,  116  Mo.  605,  22  S.  W. 
808. 

65.  State  v.  Lurch,  12  Oreg.  99,  6  Pac. 
408. 

66.  Reg.  V.  Williams,  8  C.  &  P.  434,  34 
E.  C.  L.  821. 

67.  Tyler  v.  Todd,  36  Conn.  218;  People  v. 
Hewit,  2  Park.  Cr.  (N.  Y.)  20;  Heard  v. 
State,  9  Tex.  App.  1. 

68.  State  v.  Calkins,  73  Iowa  128,  34 
N.  W.  777;  Mallory  v.  State,  37  Tex.  Cr.  482, 
36  S.  W.  751,  66  Am.  St.  Rep.  808;  Williams 
V.  State,  27  Tex.  App.  466,  11  S.  W.  481. 

69.  Connecticut. —  Tyler  v.  Todd,  36  Conn. 
218. 

Iowa. —  State  v.  Parrington,  90  Iowa  673, 
57  N.  W.  606. 

Missouri. —  State  v.  Tompkins,  71  Mo.  613. 

Pennsylvania. —  Lamberton  V.  Dunham,  165 
Pa.  St.  129,  30  Atl.  716. 

South  Carolina. —  State  v.  Ezekiel,  33  S.  C. 
115,  11  S.  E.  635. 

See  23  Cent.  Dig.  tit.  "Forgery,"  §  112. 

70.  State  v.  Fritz,  23  La.  Ann.  55;  Reg. 
V.  Aldridge,  3  F.  &  F.  781.  See,  however, 
Reg.  V.  Taylor,  6  Cox  C.  C.  58.  Contra, 
Sprouse  v.  Com.,  81  Va.  374. 
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71.  People  V.  Schick,  75  Mich.  592,  42 
N.  W.   1008. 

72.  State  v.  Hopkins,  50  Vt.  316. 

73.  Huston  v.  Sehindler,  46  Ind.  38;  State 
V.  Fritz,  23  La.  Ann.  55;  People  v.  Parker, 
67  Mich.  222,  34  N.  W.  720,  11  Am.  St.  Rep. 
578;  Reg.  v.  Aldridge,  3  F.  &  F.  781. 

Paper  copied  in  indictment. —  The  mere 
fact  that  a  genuine  paper  is  copied  in  the 
indictment,  there  being  no  allegation  respect- 
ing it,  does  not  render  it  admissible.  State 
V.  Givens,  5  Ala.  747. 

74.  State  v.  Farrington,  90  Iowa  673,  57 
N.  W.  606;  Froman  17.  Com.,  42  S.  W.  728, 
19  Ky.  L.  Rep.  948. 

75.  People  V.  Spooner,  1  Den.  (N.  Y.) 
343,  43  Am.  Dec.  672;  Reg.  v.  Coleman,  6 
Cox  C.  C.  163. 

76.  People  v.  Bird,  124  Cal.  32,  56  Pac. 
639. 

Statutes  relating  to  expert  testimony. — 
Code  Cr.  Proc.  §  216,  requiring  three  wit- 
nesses as  to  the  genuineness  of  any  "  note, 
bill,  draft,  certificate  of  deposit,  or  other 
writing,"  applies  only  to  purely  expert  tes- 
timony. State  V.  Foster,  30  Kan.  365,  2  Pac. 
628. 

77.  People  v.  Parker,  67  Mich.  222,  34 
N.  W.  720,  11  Am.  St.  Rep.  578.  It  has 
been  held  error  to  exclude  testimony  of  a 
witness,  if  he  knows  what  defendant's  sig- 
nature was  at  the  time  it  purported  to 
have  been  made,  although  he  could  not  tes- 
tify as  to  his  handwriting  at  the  date  of 
the  trial.  Henderson  v.  State,  120  Ala.  360, 
25  So.  236. 
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■case,  and  which  is  souglit  to  be  used  for  tlie  purpose  of  a  comparison  of  hand- 
writing, is  competent  evidence.™ 

11.  Alteration  of  Existing  Instrument.  On  a  prosecution  for  fraudulently 
altering  an  instrument  a  conversation  had  with  defendant  about  the  time  it  was 
-charged  that  the  alteration  was  made,  in  which  defendant  stated  that  he  was 
then  under  arrest  on  account  of  some  transaction  in  which  he  was  short  a  certain 
amount  of  money  for  which  settlement  had  been  demanded,  is  admissible.™ 
Likewise  the  chemical  effect  of  a  powder  in  the  possession  of  defendant  is 
admissible  where  the  alteration  is  by  erasure.^"  Evidence  of  matters  explaining 
his  motive  in  making  an  alteration  is  admissible.''  Where  an  alteration  of  a 
settled  book-account  has  been  made  by  including  a  claim  which  accrued  after- 
ward, the  existence  of  such  a  claim  may  be  shown,  although  no  entry  thereof  haa 
been  made.^  Where  a  note,  alleged  to  have  been  raised,  was  paid  by  the  maker, 
he  may  show  that  he  thought  it  was  another  note  he  was  paying,  and  that  defend- 
ant had  no  claim  against  him  for  the  larger  amount.'*  A  copy  of  a  chattel 
mortgage  certified  by  the  city  clerk  has  no  probative  force  as  to  the  issue  whether 
a  clause  was  a  part  of  the  instrument  when  executed;'*  and  the  testimony  of  a 
witness  who  was  not  near  enough  to  have  seen  what  took  place  at  the  time  of  the 
execution  of  the  instrument  is  properly  excluded.'' 

12.  Uttering  of  Instrument.  Conversations,  assertions,  and  statements  of 
•defendant  tending  to  prove  uttering  are  admissible,"  also  matters  which  show  a 
motive;"  and  tlie  record  of  a  suit  upon  the  forged  instrument  is  admissible." 
To  prove  the  uttering  of  a  forged  receipt,  the  note  which  purports  to  have  been 
paid  by  money  for  which  such  receipt  was  given,  and  a  deposition  by  defendant 
in  a  chancery  suit  as  to  the  genuineness  of  such  receipt  is  competent  evidence." 
.Kedemption  and  destruction  of  the  forged  instrument  by  defendant,  after  he  was 
accused  of  its  forgery,*  and  contradictory  statements  in  regard  to  a  forged  instru- 
ment, formerly  seen  in  his  possession,"  are  admissible.     Otiier  instruments  in  his 

fossession  or  passed  by  him  are  admissible  upon  proof  that  they  also  are  forged." 
f  the  witnesses  are  not  able  to  positively  identify  defendant  as  the  person  who 
presented  a  forged  check,  still  their  evidence  is  sufficient  to  go  to  the  jury." 
However,  the  fact  that  defendant  was  much  interested  in  an  account  of  a  forgery 
by  another  person  is  not  significant,'*  nor  is  the  record  of  a  suit  to  enjoin  the 
escheating  of  land  sold  to  satisfy  a  judgment  obtained  on  a  forged  note."  Where 
the  maker  of  notes  has  testified  that  all  notes  prior  to  the  date  of  the  forged  one 
had  been  entered  by  his  clerk,  and  defendant  had  testified  that  there  were  other 
notes  relating  to  confidential  transactions  which  had  not  been  so  entered,  .the 
maker  may  introduce  evidence  to  show  that  all  of  these  latter  notes  have  been 
paid.'« 

13.  Knowledge  of  Falsity  of  Instrument.  Evidence  of  false  statements  made 
by  defendant  is  admissible  to  show  knowledge  of  the  falsity  of  the  instrument 
uttered  by  him."     So  the  forgery,  uttering,  or  possession  of  other  instruments 

78.  People   v.    Parker,    67    Mich.   222,    34  88.  Sands  v.  Com.,  20  Gratt.  (Va.)   800. 
N.  W.  720,  11  Am.  St.  Rep.  578.  89.  State   v.   Henderson,   29   W.   Va.    147, 

79.  Haupt  V.  State,  108  Ga.  53,  34  S.  E.       1  S.  E.  225. 

313,  75  Am.  St.  Rep.  19.  90.  Riley  ».  State,    (Tex.  Cr.  App.  1898) 

80.  People  v.  Brotherton,  47  Cal.  388.  44  S.  W.  498. 

81.  State  V.  Van  Auken,  98  Iowa  674,  68  91.  Leslie  v.  State,   (Tex.  Cr.  App.  1898) 
N.  W.  454.  47  S.  W.  367. 

82.  Barnum  v.  State,  15  Ohio  717,  45  Am.  92.  State  v.  Rose,  70  Minn.  403,  73  N.  W. 
Dec.  601.  177;  Reg.  v.  Green,  3  C.  &  K.  209. 

83.  Surles  v.  State,  89  Ga.  167,  15  S.  E.  38.  93.  State  v.  Eaton,  166  Mo.  575,  66  S.  W. 

84.  State  v.  Adamson,   43  Minn.   196,   45  539. 

N.  W.  152.  94.  Huntly  v.  State,  (Tex.  Cr.  App.  1896) 

85.  State«7.  Donovan,  75  Vt.  308,  55  Atl.  611.  34  S.  W.   948. 

86.  Sands  v.  Com.,  20  Gratt.    (Va.)    800;  95.  Sands  v.  Com.,  20  Gratt.   (Va.)   800. 
Beg.  V.  Nisbett,  6  Cox  C.  C.  320.  96.  Com.  v.  Miller,  3  Cush.  (Mass.)  243. 

87.  People  v.   Swetland,   77   Mich.   53,  43  97.  State   v.   Williams,    66    Iowa  573,    24 
N.  W.  779.  N.  W.  52. 
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may  be  given  in  evidence,'^  upon  proof  tliat  they  were  forged,"  and  upon  tlieir 
production  or  upon  a  due  accounting  for  their  non-production.*  It  is  impracti- 
cable to  lay  down  any  general  rule  as  to  the  time  within  which  such  other  utter- 
ings  must  have  taken  place,^  but  evidence  of  an  uttering  subsequent  to  the  one 
charged  is  not  admissible  unless  the  latter  is  in  some  way  a  part  of  a  connected 
scheme  to  defraud.'  Another  instrument  passed  by  defendant  may  be  shown  to 
be  a  forgery,  although  he  has  been  acquitted  on  an  indictment  for  uttering  it.* 
If  a  second  uttering  is  made  the  subject  of  a  distinct  indictment,  it  cannot  be 
given  in  evidence  to  show  a  guilty  knowledge  in  a  lormer  uttering.'  It  may  also 
be  shown  that  the  prisoner  endeavored  to  procure  counterfeit  money,  and  his  dec- 
larations that  he  intended  to  cultivate  the  acquaintance  of  a  counterfeiter  and 
move  near  to  the  latters  residence  are  admissible.'  Where  a  false  discharge  of  a 
mortgage  has  been  recorded,  it  may  be  shown  that  defendant  afterward  mortgaged 
the  land  to  another,  furnishing  an  abstract  showing  such  discharge,  but  tlie  receipt 
of  interest  by  tlie  former  mortgagee  after  such  release  is  not  relevant,  unless  it  is 
shown  tliat  such  interest  came  from  the  mortgagor ; '  nor  is  the  fact  that  defend- 
ant may  have  purchased  land  at  a  sale  to  satisfy  a  judgment  obtained  by  him  upon 
a  forged  note  relevant.* 

14.  Possession  of  False  Instrument.  Possession,  by  the  wife  of  defendant,  of 
bank-notes  apparently  cut  for  the  purpose  of  making  alterations  similar  to  those 
made  in  a  note  found  on  defendant  is  not,  without  evidence  of  concert  between 
them,  competent  evidence  against  defendant  on  an  indictment  for  having  such 
altered  note  with  intent  to  pass  it.' 

15,  Disposing  of  and  Putting  Away  Forged  Bank-Notes.  On  an  indictment  for 
disposing  of  and  putting  away  a  forged  bank-note,  knowing  it  to  be  forged,  the 
prosecutor  may  show  that  other  forged  notes  have  been  uttered  by  defendant,  in 
order  to  prove  his  knowledge  of  the  forgery.*" 

D.  Weight  and  Sufficiency" —  1.  In  General.  No  greater  strictness  ought 
to  be  required  in  proving  an  offense  than  is  required  in  charging  it." 

2.  Falsity  of  Instrument  —  a.  In  General.  The  falsity  of  an  instrument  must 
be  shown  as  alleged ;  *'  but  it  has  been  held  sufficient  to  show  that  a  part  only  is 

98.  Florida. —  Smith  v.  State,  29  Fla.  408,  6.  Finn  v.  Com.,  5  Rand.    (Va.)    701. 

10  So.  894.  7.  People   v.    Swetland,    77    Mich.    53,   43 

Illinois. —  Steele  v.  People,  45  111.  152.  N.  W.  779. 
Indiana. —  Harding?;.  State,  54  Ind.  359.  8.  Sands  v.  Com.,  20  Gratt.    (Va.)   800. 


-Bishop  V.  State,  55  Md.  138.  9.  People  v.  Thomas,  3  Abb.  Dec.   (N.  Y.) 

Massachusetts. —  Com.  v.  Russell,  156  Mass.  571,  3  Park.  Cr.  256. 

196,  30  N.  E.  763.  10.  Rex  v.  Wylie,  1  B.  &  P.  N.  R.  92,  2 

OAio.— Lindsey  v.  State,  38  Ohio  St.  507.  Leach  C.  C.  938. 

Tennessee. —  Foute  v.  State,  15  Lea  712.  11.  Weight  and  sufSciency  of  evidence  see 

Texas. —  Fonville   v.    State,    17    Tex.   App.  Ceiminal  Law,   12  Cyc.  485;  Evidence,   17 

368;  Heard  ,i;.  State,  9  Tex.  App.  1;  Francis  Cyc.  753. 

V.  State,  7  Tex.  App.  501.  12.  State  v.  Thompson,  19  Iowa  299. 

England. —  Rex  v.  Ball,   1   Campb.   324,  2  Corroboration  in  Canada. —  By  statute,  ia 

Leach  C.  C.  987  note,  R.  &  R.  132,  10  Ilev.  Canada,  the  evidence  of  any  person  supposed 

Rep.  695 ;  Reg.  v.  Salt,  3  F.  &  F.  834.  to  be  interested  in  respect  of  any  instrument 

See  23  Cent.  Dig.  tit.  "  Forgery,"  §  114.  or  other  matter  given  in  evidence  on  a  trial 

99.  People  v.  Whitemen,  114  Cal.  338,  46  for   forgery   must   be   corroborated    (Reg.   v. 

Pac.  99;   Rex  v.  Forbes,  7   C.  &  P.  224,  32  Rhodes,  22  Ont.  480;  Reg.  v.  Selby,  16  Ont. 

E.  C.  L.  583;  Reg.  v.  Moore,  1  F.  &  F.  73.  255;  Reg.  v.  McDonald,  31  U.  C.  Q.  B.  337)  ; 

1.  State  V.  Breckenridge,  67  Iowa  204,  25  and  evidence  is  not  sufficient  in  the  absence 

N.  W.   130;   Rex  v.   Forbes,  7   C.   &  P.  224,  of  such  corroboration    (Reg.  v.  McBride,  26 

32  E.   C.   L.   583;   Rex  v.  Millard,  R.   &  R.  Ont.  639;  Reg.  v.  Giles,  6  U.  C.  C.  P.  84). 

183.  The  evidence  of  a  person  who  is  not  inter- 

3.  Reg.  V.  Salt,  3  F.  &  F.  834.  ested  at  the  time  of  the  trial  needs  no  cor- 

3.  Devere  v.  State,  5  Ohio  Cir.  Ct.  509,  roboration,  although  he  may  have  previously 
3  Ohio  Cir.  Dec.  249;  Rex  v.  Taverner,  Car.  possessed  some  interest.  Reg.  v.  Hagerman, 
C.  L.  195.  15  Ont.  598.    See  Cbiminal  Law,  12  Cyc.  483 

4.  State  V.  Houston,  1  Bailey   (S.  C.)   300.  et  seq. 

5.  Rex  V.  Smith,  2  C.  &  P.  633,  12  E.  O.  L.  13.  Ea)  p.  Brandau,  26  Fla.  142,  7  So.  528 ; 
776.  Powell  V.  Com.,  9  S.  W.  245,  10  Ky.  L.  Rep. 

[XV,  C.  13] 


FORGERY  [IQCycj     1421 

forged,"  or  that  some  of  the  signatures  are  not  genuine,"  although  the  entire  instru- 
ment has  been  alleged  to  be  forged.  Such  falsity  is  shown  by  evidence  that  the 
person  whose  name  is  signed  did  not  make  or  authorize  the  signature ;  '*  that  such  per- 
son could  not  write,"  or  that  he  was  absent"  or  dead"  at  tlie  date  of  the  execution 
of  the  instrument.  If  there  be  more  than  one  person  bearing  tlie  name  signed,  and 
all  but  one  testify  that  they  do  not  know  defendant,  and  tliat  one  testifies  that 
he  knows  defendant,  but  never  signed  or  authorized  his  signature  to  the  instru- 
ment, it  is  sufficient.*'  That  the  instrument  is  forged  is  sufficiently  shown  by 
evidence  contradicting  its  statements,''  by  the  fact  that  a  blank  used  was  not  in 
existence  at  its  date,^  that  the  signature  had  been  traced  from  another,'*  and  that 
defendant,  after  confessing  to  the  forgery,  had  in  his  possession  at  the  time  of  his 
arresl  all  the  material  for  making  such  an  instrument.'*  Where  it  is  shown  that 
a  deed  was  actually  executed  twenty-seven  years  before,  and  the  certificates  of 
acknowledgment  and  authentication  of  the  one  offered  in  evidence  are  admitted 
to  be  genume,  evidence  that  a  witness  had  signed  by  mark,  which  did  not  appear 
on  the  deed  offered,  is  not  sufficient  to  prove  that  it  is  a  forgery ;  ^  nor  is  the 
probate  of  a  will  conclusive  evidence  of  its  validity.'^  A  claim  by  defendant 
that  he  did  not  know  who  signed  the  maker's  name  to  a  note  is  not  a  concession 
that  it  is  a  forgery.'" 

b.  Fictitious  Parties  to  Instrument.  Proof  tliat  no  person  bearing  the  name 
signed  to  a  check  has  any  right  to  draw  on  the  party  to  whom  it  is  directed  is 
prima  facie  evidence  that  the  name  is  fictitious ;  ^  and  testimony  by  a  person 
largely  acquainted  in  the  locality  where  defendant  represents  the  maker  of  the 
instrument  to  live  that  he  knows  of  no  such  person  sustains  a  conviction,  defend- 
ant offering  no  proof  of  the  existence  of  such  person ; "  so  where  a  bill  of 
exchange  was  addressed  to  a  certain  person,  living  at  a  designated  town,  and  had 
been  apparently  accepted  by  him,  and  a  person  of  the  name  and  place  designated 
testifies  that  the  acceptance  is  not  his,  and  that  he  has  made  personal  inquiries 
and  consulted  a  directory  without  being  able  to  discover  any  other  person  of  that 
name  in  the  place  designated,  this  is  evidence  for  the  jury  that  the  name  in  the 
acceptance  is  fictitious.^ 

3.  Making  of  False  Instrument.  That  defendant  made  the  instrument  alleged 
to  be  forged  need  not  be  proved  by  eye-witnesses,  but  may  be  inferred  from  facts 
and  circumstances.''     The  person  whose  signature  is  forged  is  not  an  indispensable 

329;    Wilson  v.   State,    (Miss.   1892)    12    So.  strument,  and  who  testified  that  he  had  not 

332.  signed  nor   authorized  the   signature   to   the 

14.  State  V.  Givens,  5  Ala.  747.  instrument,  the  falsity  of  the  instrument  is 

15.  Duffin  V.  People,  107  111.  113,  47  Am.  sufficiently  proved.     People  v.  McGlade,   139 
Eep.    431 ;    People    v.    Eathbun,    21    Wend.  Gal.  66,  72  Pae.  600. 

(N.  y.)   509;  State  v.  Cross,  101  N.  C.  770,  21.  Com.   v.    Stow,    1    Mass.    54;    Day   v. 

7   S.  E.   715,   9  Am.   St.  Rep.   53;    State  v.  Cole,  65  Mich.  129,  31  N.  W.  823. 

Davis,  69  N.   C.   313.  22.     Ryan  v.   Rockford  Ins.   Co.,   85  Wis. 

16.  People  V.  Laird,  118  Cal.  291,  50  Pac.  573,  55  N.  W.  1025. 

431;   Schrceder  v.  Harvey,  75  111.  638;   Gar-  23.  Day  v.  Cole,  65  Mich.   129,  31  N.  W. 

rett  V.  Gonter,  42  Pa.  St.  143;   Williams  v.  823. 

State,  (Tex.  Cr.  App.  1895)   32  S.  W.  532.  24.  Dunn  ».  Miller,  96  Mo.  324,  9  S.  W. 

17.  Walker  v.  Logan,  75  Ga.  759.  640. 

18.  Garrett  v.  Gonter,  42  Pa.  St.  143.  25.  Hutcheson  v.  Meazell,  64  Tex.  604. 

19.  Henderson  v.  State,  14  Tex.  503.  26.  Rex  v.  Gibson,  R.  &  R.  254;   Rex  v. 

20.  People  v.  Lundin,  120  Cal.  308,  52  Pac.  Buttery,  R.  &  R.  254. 

807.     And  see  People  v.  McGlade,   139  Cal.  27.  People .  i;.    Schinek,   75   Mich.   592,   42 

66,  72  Pac.  600,  holding  that  where  an  ad-  N.  W.  1008. 

dress  followed  the  signature  to  a  demand  on  28.  State  v.  Allen,  116  Mo.  548,  22  S.  W. 

a  city  treasury  for  street  labor,   and  there  792;  Rex  v.  Backler,  5  C.  &  P.  118,  24  B.  C. 

was  some  evidence  that  a  person  bearing  the  L.  482. 

name  signed  had  once  lived  at  such  address,  29.  State  v.  Allen,  116  Mo.  548,  22  S.  W. 

but  could  not  be  found,  and  it  appeared  that  792. 

he  had  never  done  any  street  work  for  the  30.  Reg.  v.  White,  2  F.  &  F.  554. 

city    and  the  prosecution  produced  a  person  31.  State  v.  Pysoher,  179  Mo.   140,  77  S. 

of  the  same  name  who  had  worked  in  such  W.  836;   State  v.  Gullette,  121  Mo.  447,  26 

department  at  the  time  mentioned  in  the  in-  S.  W.  354. 
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witness  ;  ^  nor  need  the  subscribing  witnesses  be  produced.^  Neither  is  it  necessary 
in  order  to  identify  an  instrument  to  produce  all  the  persons  through  whose  hands 
it  has  passed.^  It  is  not  indispensable  to  show  that  defendant  was  at  some  time  in 
possession  of  the  paper,^  or  that  it  is  in  his  handwriting.*'  However,  the  guilt 
of  defendant  is  established  if  the  signature  is  proved  to  be  in  his  handwriting.** 
The  fact  that  defendant  had  received  the  fruits  of  a  forged  instrument,  while  not 
itself  sufficient  proof  that  the  instrument  was  forged  by  defendant,^  may  when 
taken  in  conjunction  with  other  circumstances  in  evidence  be  sufficient  to  warrant 
a  conviction  of  defendant  for  forgery."  Possession  of  a  forged  instrument  by 
defendant  is  strong  evidence  that  he  forged  it  or  caused  it  to  be  forged.*"  Where 
defendant  has  represented  himself  as  being  the  person  whose  signature  is  forged, 
his  conviction  of  forgery  is  warranted  ;**  so,  where  he  has  made  other  misstate- 
ments, and  his  actions  in  connection  with  the  forged  instrument  are  suspicious** 
or  he  has  endeavored  to  afterward  destroy  it.^  His  admissions  with  reference  to 
the  forgery  may  show  his  connection  therewith,"  and  where  he  is  charged  with 


32.  Anson  v.  People,  148  111.  494,  35  N.  E. 
145;  Anonymous,  E.  &  E.  281. 

33.  Simmons  v.  State,  7  Ohio  116. 
Where  the  evidence  whether  a  signature  is 

forged  is  conflicting,  and  the  names  of  wit- 
nesses appear  on  the  instrument,  which  would 
not  be  valid  without  witnesses,  such  wit- 
nesses must  be  produced,  if  possible,  in  or- 
der to  make  out  a  case  against  defendant. 
People  V.  Swetland,  77  Mich.  53,  43  N.  W. 
779. 

34.  Commonwealth  Bank  v.  Haldeman,  1 
Penr.  &  W.    (Pa.)    161. 

35.  Eichie  v.  Com.,  70  S.  W.  629,  24  Ky. 
L.  Eep.  1077. 

36.  Holdsworth  v.  Com.,  6  Ky.  L.  Eep.  591. 

37.  Allgood  V.  State,  87  Ga.  668,  13  S.  E. 
569;  Grooms  v.  State,  40  Tex.  Cr.  319,  50 
S.  W.  370. 

Forgery  of  acceptance. —  If  a  bill  is  shown 
to  the  purported  accepter  thereof,  and  he 
declares  it  to  be  a  good  bill,  it  is  sufficient 
proof  that  he  wrote  the  acceptance.  Hevey's 
Case,  2  East  P.  C.  856,  1  Leach  C.  C.  229, 
E.  &  E.  407  note. 

Sufficiency  of  expert  testimony. —  Where 
expert  testimony  is  all  that  is  offered  to 
prove  that  the  handwriting  is  that  of  de- 
fendant,  it  must  be  very  positive  in  order  to 
sustain  a  conviction.  People  v.  Lapique,  136 
Cal.  503,  69  Pac.  226;  People  v.  Mitchell, 
92  Cal.  590,  28  Pac.  597. 

38.  U.  S.  V.  Brooks,  3  MacArthur  (D.  C.) 
315. 

39.  Curtis  v.  State,  118  Ala.  125,  24  So. 
Ill;  Womble  v.  State,  107  Ga.  666,  33  S.  E. 
630;  Shope  v.  State,  106  Ga.  226,  32  S.  E. 
140;  Allgood  v.  State,  87  Ga.  668,  13 
S.  E.  569;  Anson  v.  People,  148  111.  494, 
35  N.  E.  145;  Langdon  v.  People,  133  111. 
382,  24  N.  E.  874;  State  v.  Lane,  80  N.  C. 
407. 

IllustTation  of  rule.— Proof  of  uttering 
and  receiving  money  on  a  forged  instrument 
taken  in  connection  with  evidence  that  de- 
fendant gave  a  false  account  of  his  connec- 
tion with  the  transaction  and  that  shortly 
before  money  was  paid  on  the  forged  instru- 
ment he  was  seen  inspecting  printed  blanks 
exactly  like  that  on  which  the  forged  in- 
strument was  made  out  is  sufficient  to  sus- 
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tain  a  verdict  against  defendant  of  forging 
as  well  as  uttering.  Shope  v.  State,  106  Ga. 
226,  32  S.  E.  140. 

40.  Com.  V.  Talbot,  2  Allen  (Mass.)  161; 
State  V.  Eucker,  93  Mo.  88,  5  S.  W.  609; 
Eeg.  v.  James,  4' Cox  C.  C.  90. 

41.  People  V.  Sharp,  53  Mich.  523,  19 
N.  W.  168;  State  v.  Vineyard,  16  Mont.  138, 
40  Pac.  173. 

42.  AlabamM. —  Gooden  v.  State,  55  Ala. 
178. 

California. —  People  v.  King,  125  Cal.  369, 
58  Pac.  19. 

Georgia. —  Shope  v.  State,  106  Ga.  226,  32 
S.  E.  140;  Lascelles  v.  State,  90  Ga.  347,  16 
S.  E.  945,  35  Am.  St.  Eep.  216. 

Illinois. —  Howell  v.  People,  178  111.  176, 
52  N.  E.  873 ;  Anson  v.  People,  148  111.  494, 
35  N.  E.   145. 

Michigan. —  People  v.  Kemp,  76  Mich.  4.10, 
43  N.  W.  439. 

Missouri. —  State  v.  Gullette,  121  Mo.  447, 
26  S.  W.  354;  State  v.  Eowlen,  114  Mo.  626, 
21  S.  W.  729. 

North  Carolina.  —  State  v.  Matlock,  119 
N.  C.  806,  25  S.  E.  817. 

Pennsylvania. —  Com.  v.  Stone,  6  Lack. 
Leg.  N.  241. 

Texas. —  Grooms  v.  State,  40  Tex.  Cr.  319, 
50  S.  W.  370;  Caston  v.  State,  31  Tex.  Cr. 
304,  20  S.  W.  585 ;  Barnwell  v.  State,  1  Tex. 
App.  745. 

See  23  Cent.  Dig.  tit.  "Forgery,"  §  117%. 

43.  State  v.  Matlock,  119  N.  C.  806,  25 
S.  E.  817;  Com.  v.  Stone,  6  Lack.  Leg.  N. 
(Pa.)   241. 

44.  Langdon  v.  People,  133  111.  382,  24 
N.  E.  874;  Com.  v.  Stone,  6  Lack.  Leg.  N. 
(Pa.)  241;  Smith  v.  State,  (Tex.  Cr.  App. 
1895)   32  S.  W.  696. 

Admission  insufficient  to  connect  defendant 
with  forgery. —  In  the  admission  by  defend- 
ant made  long  after  the  crime  that  he  knew 
who  committed  the  forgery  in  question  and 
was  informed  as  to  some  of  the  plans  and 
devices  used  by  the  accomplice  to  deceive 
the  bank,  and  that  money  had  been  pro- 
duced from  the  bank  on  a  forged  draft,  there 
is  no  fact  confessed  from  which  it  could  be 
fairly  inferred  that  defendant  did  any  act 
connected   with  the  transaction  or   that  he 
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having  forged  a  check  made  payable  to  his  order  and  there  is  evidence  that  the 
name  of  the  drawer  was  that  of  a  iictitious  person  the  jury  are  authorized  to 
infer  tliat  he  forged  it.^  On  the  other  hand  the  circumstance  that  articles  of  mer- 
chandise or  coin  similar  to  those  obtained  by  means  of  the  forgery  were  found 
several  months  later  in  the  possession  of  one  charged  with  the  forgery  is  not 
sufBcient  to  sustain  a  verdict  of  guilty.*' 

4.  Intent  to  Defraud  —  a.  In  General.  Evidence  that  the  advantage  which 
the  instrnment  if  genuine  would  have  given  has  been  obtained,"  or  that  the 
injury  which  such  an  instrument  could  inflict  has  been  accomplished,''*  sufficiently 
shows  an  intent  to  defraud.  So  evidence  that  defendant  believed  he  could  pro- 
cure by  means  of  his  act  that  which  he  could  not  otherwise  procure  is  ample.*' 
Signing  a  fictitious  name,^  or  the  impersonation  of  another,''  shows  guilty  intent 
and  justifies  a  conviction. 

b.  A  Particular  Person.  If  the  indictment  charges  an  intent  to  defraud  a 
particular  person  it  must  be  proved ;  '*  but  if  an  intent  to  defraud  generally  is 
charged,  it  is  sufficient  to  show  an  intent  to  defraud  any  one.^'  An  averment  of 
an  intent  to  defraud  one  person  is  sustained  by  proof  of  an  intent  to  defraud  a 
firm  of  which  he  is  a  member ;  °*  and  a  charge  of  an  intent  to  defraud  several  is 
sustained  by  proof  of  an  intent  to  cheat  any  one  of  them.''  In  order  to  find  the 
intent  to  defraud  a  particular  person  it  is  not  necessary  that  there  should  be  evi- 
dence to  show  that  the  accused  had  that  particular  person  in  contemplation  at  the 
time  of  the  forgery,  if  its  effect  would  be  to  defraud  him.''  As  everything  which 
is  the  natural  consequence  of  the  act  must  be  taken  to  be  the  intention  of  the 
prisoner,  it  is  a  consequence  that  he  intended  to  defraud  the  person  to  whom  he 
uttered,'''  or  attempted  to  utter,'*  the  instrument,  and  also  the  person  whose  name 
is  used,"  although  there  was  no  probability  of  his  act  being  successful.'"  Where 
the  name  used  is  fictitious,  the  intent  to  defraud  the  person  to  whom  the  instru- 
ment was  uttered  can  be  inferred.'^  The  oath  of  the  person  to  whom  the  instru- 
ment was  uttered  that  he  believed  the  prisoner  had  no  intent  to  defraud  him  will 
not  repel  the  presumption.'^  The  person  to  whom  an  instrument  is  passed  by 
means  of  a  forged  indorsement  cannot  be  said  not  to  be  defrauded  because  his 
agent  saw  defendant  write  the  indorsement,  and  the  agent  knew  that  defendant 
had  no  interest  in  it,  if  the  agent  did  not  know  whose  names  were  written  upon 
it."  On  a  prosecution  for  the  forgery  of  a  will,  the  indictment  charging  an 
intent  to  defraud  a  person  or  persons  unknown,  such  intent  is  not  made  out 

was   aware   that   the   crime   of  making  and  Cross,  101  N.  C.  770,  7  S.  E.  715,  9  Am.  St. 

uttering   a   forged   draft  was   meditated    by  Rep.  53. 

any  one.     People  v.  Elliott,  8  N.  Y.  St.  223.  54.  State  v.  Hastings,  53  N.  H.  452. 

45.  Williams  V.  State,  126  Ala.  50,  28  55.  McDonnell  v.  State,  58  Ark.  242,  24 
So.  632.  S.  W.  105. 

46.  People  v.   Creegan,    121    Cal.    554,   53  56u  U.  S.  v.  Long,  30  Fed.  678. 

Pac.   1082;   McCombs  v.  State,   109  Ga.  496,  57.  Timmons  v.  State,  80  Ga.  216,  4  S.  E. 

34  S.  E.   1021.  766;  Sampson  v.  People,  188  111.  592,  59  N.  E. 

47.  State  v.  Cross,  101  N.  C.  770,  7  S.  E.  427;  Reg.  v.  Todd,  1  Cox  C.  C.  57;  Reg.  v. 
715,  9  Am.  St.  Rep.  53;  Chahoon  v.  Com.,  Cooke,  8  C.  &  P.  582,  34  E.  C.  L.  903;  Rex 
20  Gratt.  (Va.)  733;  Reg.  v.  Craig,  7  U.  C.  v.  Martin,  7  C.  &  P.  549,  1  Moody  C.  C.  483, 
C.  P.  239.  32  E.   C.  L.  752;   Rex  v.   Shepherd,  2   East 

48.  People  v.  Stork,  133  Cal.  371,  65  Pac.  P.  C.  967,  1  Leach  C.  C.  226,  R.  &  R.  169. 
822.  58.  Rex  u   Crowther,  5   C.  &  P.  316,  24 

49.  Reg.    V.    Geach,    9    C.    &    P.    499,    38  E.  C.  L.  583. 

E.  C.  L.  294.  59.  Reg.  v.  Todd,  1  Cox  C.  C.  57 ;  Reg.  v. 

50.  State   v.  Patterson,   116   Mo.   505,  22       Cooke,  8  C.  &  P.  582,  34  E.  C.  L.  903. 

S.   W.   696;    Johnson  v.   State,   35   Tex.   Cr.  60.  Rex  v.  Crowther,  5   C.  &  P.   316,  24 

271,  33  S.  W.  231.                                            ~  E.  C.  L.  583. 

51.  State  V.  Patterson,  116  Mo.  505,  22  61.  Williams  v.  State,  126  Ala.  50,  28  So. 
S.  W.  696.  632. 

52.  Colvin  v.  State,  11  Ind.  361;  Com.  v.  63.  Rex  v.  Shepherd,  2  East  P.  C.  967,  1 
Whitney,  Thach.  Cr.  Cas.   (Mass.)   588.  Leach  C.  C.  226,  R.  &  R.  169. 

53.  State  v.  Eaton,  166  Mo.  575,  66  S.  W.  63.  State  v.  Childers,  32  Oreg.  119,  49 
539;  State  v.  Cleavland,  6  Nev.  181;  State  v.  Pac.  801. 
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where  the  prosecution  fails  to  show  that  there  is  any  person  in  existence  who 
might  be  defrauded.** 

6.  Efficacy  of  Instrument  to  Defraud.  The  instrument  must  appear  to  be  a 
valid  one,  and  if  the  evidence  upon  this  point  is  vague  it  is  not  sufficient."  A 
register  of  a  corporation  is  sufficient  evidence  that  a  person  whose  name  is  forged 
is  a  shareholder ;  ^  the  muster-book  of  the  navy  office  is  good  evidence  to  prove 
the  identity  of  a  supposed  testator;"  and  an  admission  by  defendant  that  he 
taught  school  in  a  certain  year,  which  was  prior  to  the  expiration  of  a  teacher's 
certificate,  sufficiently  discloses  that  the  alteration  of  the  certificate  was  made 
while  it  was  in  force.^ 

6.  Authority  of  Defendant  to  Make  Instrument.  Authority  to  sign  the  name 
of  another  is  sufficiently  shown  where  such  other  person  was  informed  at  the 
time  and  did  not  repudiate  the  act ;  ^  or  when  on  previous  occasions  the  party 
whose  name  was  used  had  paid  the  instrument  without  remonstrance.™  Evidence 
that  the  party  whose  name  is  used  does  not  recollect  whether  or  not  he  gave 
authority  will  not  support  a  conviction;''  but  if  such  party  positively  denies 
authority  a  verdict  of  guilty  will  not  be  set  aside,'^  unless  it  is  against  the  clear 
weight  of  evidence.''  Authority  in  defendant  is  not  shown  by  a  belief  that  the 
person  whose  name  is  used  will  ratify  the  act,'*  nor  by  evidence  showing  the 
amount  of  attention  given  by  defendant  as  agent  to  his  principal's  affairs,''  nor 
by  proving  authority  to  have  been  given  to  others  to  make  similar  instruments," 
nor  by  evidence  that  when  defendant  had  previously  made  a  similar  alteration  in 
a  note  other  than  the  one  alleged  to  be  forged  the  party  liable  thereon  had 
caused  the  note  to  be  withdrawn  as  soon  as  he  discovered  the  alteration  and  had 
paid  no  attention  to  notice  of  protest.'''  So  evidence  of  agency  for  some  purposes 
does  not  show  authority  to  sign  the  principal's  name  to  notes.'*  Nor  does  the 
evidence  that  an  agent  is  entitled  to  compensation  for  his  services,  which  his 
principal  directs  be  obtained  from  a  bank,  show  authority  in  such  agent  to  sign 
his  principal's  name  to  a  note ; "  nor  does  it  avail  defendant  to  show  authority 
from  one  person,  where  he  signed  the  names  of  two  persons,  and  there  is  no 
question  as  to  lack  of  authority  from  the  other.'" 

7.  Corporate  Existence  of  Party  Defrauded.  It  is  not  necessary  to  show 
that  a  corporation  is  one  de  jure ;  it  is  sufficient  if  it  appears  to  be  acting  as 

64.  Eeg.  V.  Tuft8,  3  Cox  C.  C.  160,  1  Den.  gery  in  ecgraving  a  plate  for  the  printing  of 
C.  C.  319,  18  L.  J.  M.  C.  36.  notes   of   a  foreign  bank,  testimony   of   the 

65.  State  v.  Imboden,  157  Mo.  83,  57  S.  W.  resident  agent  of  the  bank  to  the  effect  that 
636.  he  had  authorized  no   one  except  a  certain 

66.  Reg.  V.  Nash,  2  Den.  C.  C.  448,  16  Jur.  company  to  do  the  engraving  for  the  ba  k 
553,  21  L.  J.  M.  C.  147.  and  proof  that  such  company  retained  in  its 

67.  Rex  V.  Fitzgerald,  2  East  P.  C.  953,  1  possession  the  genuiiie  plates  engraved  by 
Leach  C.  C.  20;  Rex  v.  Rhodes,  1  Leach  them  was  sufficient  to  establish  that  defend- 
C.  C.  29.  ant  had  no  authority  to  engrave  the  plate. 

68.  The  alteration  consisted  in  changing  People  v.  D'Argencour,  32  Hun  (N.  Y.)  178 
"Mrs."  to  "Mr."  before  the  name  of  the  [affirmed  in  95  N.  Y.  624,  2  N.  Y.  Cr.  267]. 
licensee,  and  the  word  "  two  "  to  "  four  "  by  73.  State  v.  White,  98  Iowa  346,  67  N.  W. 
which  the  number  of  years  for  which  the  cer-  267. 

tificate   was   giveii   was    increased.     An   ad-  74.  People  v.  Weaver,  81  N.  Y.  App.  Div. 

mission  by  the  husband  that  he  taught  dur-  567,  81  N.  Y.  Suppl.  519,  17  N.  Y.  Cr.  291. 
ing  the  original  two  years  indicated  that  the  75.  State  v.  Rivers,  124  Iowa  17,  98  N.  W. 

alteration  must   have   been  made  while   the  785. 

certificate  was  valid.    Dudley  v.  State,  (Tex.  76.  Colter  v.  State,  41  Tex.  Cr.  78,  51  S.  W. 

Cr.  App.  1900)  58  S.  W.  111.  945. 

69.  Reg.  V.  Smith,  3  F.  &  F.  504;  Reg.  v.  77.  Towles  v.  U.  S.,  19  App.  Cas.  (D.  C.) 
Beardsall,  1  F.  &  F.  529.  471. 

70.  Reg.  V.  Beard,  8  C.  &  P.  143,  34  E.  C.  L.  78.  State  v.  Rivers,  124  Iowa  17,  98  N.  W. 
656.  785. 

71.  Roberts  v.  State,  (Tex.  Cr.  App.  1899)  79.  State  i,-.  Rivers,  124  Iowa  17,  98  N.  W. 
53  S.  W.  864.  785. 

72.  Aholtz  V.  People,  121  111.  560,  13  N.  E.  80.  People  v.  Leyshon,  108  Cal.  440,  41 
524.    On  trial  of  an  indictment  charging  for-  Pao.  480. 
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such.^'  Where  tlie  forgery  consisted  in  the  alteration  of  the  findings  in  a  civil 
suit,  the  pleadings  in  which  assumed  that  tlie  adverse  party  was  a  corporation, 
and  tlie  trial  proceeded  upon  that  theory,  defendant,  on  the  trial  for  forgery, 
cannot  complain  that  the  evidence  failed  to  show  the  existence  of  any  person, 
partnership,  or  corporation  capable  of  being  defrauded.^^ 

8.  Alteration  of  Existing  Instrument.  Evidence  that  the  instrument  went 
into  defendant's  hands  in  its  original  condition  and  left  his  hands  in  its  changed 
form  is  sufficient  to  show  that  he  either  altered  it  or  caused  it  to  be  done  ;  ^  but 
if  it  is  not  shown  that  it  was  altered  when  it  left  his  hands  evidence  that  he  par- 
ticipated in  the  benefits  derived  from  such  alteration  is  sufficient  to  connect  him 
with  it.^*  So  where  defendant  admits  that  all  the  writing  is  his  own,  evidence 
that  a  clause  was  not  in  the  instrument  when  executed  will  justify  a  verdict ;  ^' 
but  a  verdict  will  be  set  aside  which  is  against  the  preponderance  of  evidence.^* 

9.  Uttering  False  Instrument — -a.  In  General.  Proof  that  defendant  com- 
mitted any  of  the  acts  which  constitute  uttering  is  sufficient,*''  especially  if  he 
has  made  false  statements  in  regard  to  the  instrument;^  but  proof  merely  that 
the  prisoner  had  received  the  benefits  derived  from  the  uttering  is  not  sulficient 
proof  that  he  uttered  it,^'  even  though  it  be  shown  that  he  forged  it.'" 

b.  Knowledge  of  Falsity  of  Instrument.  Misrepresentations  made  by  defend- 
ant in  littering  the  instrument  is  sufficient  evidence  of  his  knowledge  of  its 
falsity ;''  but  a  conviction  cannot  be  sustained  where  such  knowledge  is  not 
shown.'^ 

10.  Possession  of  False  Instrument.  On  a  prosecution  for  having  in  one's 
possession  a  forged  writing  with  intent  to  fraudulently  utter  the  same  a  conviction 
is  unautiiorized  in  the  absence  of  evidence  identifying  the  writing  set  out  in  the 
writing  with  the  one  found  in  defendant's  possession,^'*  and  it  must  also  be  shown 
that  defendant  knew  it  to  be  a  forged  instrument.^* 

11.  Venue.  Evidence  of  venue  need  not  exclude  every  reasonable  doubt,  but 
it  is  sufficient  if  it  can  reasonably  be  inferred  that  the  offense  was  committed 
within  the  jurisdiction  alleged.^^  If  the  instrument  purports  to  have  been 
executed  in  a  certain  county,  and  defendant  was  there  at  that  time,  it  is  suffi- 
cient evidence  of  its  execution  therein  \^  and  possession  of  a  forged  instrument 
in  the  county  where  the  forgery  is  charged  to  have  been  committed  ia  prima 
facie  evidence  that  the  forgery  was  committed  in  that  county."  So  in  the 
absence  of  other  proof,  evidence  that  the  instrument  was  uttered  in  a  certain 
county  is  strong  proof  that  it  was  forged  there.'^     If  a  genuine  instrument  has 

81.  People  v.  Frank,  28  Cal.  507.  93.  Garza   v.    State,   38   Tex.   Cr.   317,    42 

82.  State  v.  Kidd,  89  Iowa  54,  56  N.  W.  S.  W.  563 ;  Leeper  v.  State,  27  Tex.  App.  694, 
263.  11  S.  W.  644;  Eex  v.  Watts,  3  B.  &  B.  197,  6 

83.  Darby  v.  State,  41  Fla.  274,  26  So.  Moore  C.  P.  442,  9  Price  620,  K.  &  E.  436,  7 
315;  Com.  v.  Hide,  94  Ky.  517,  23  S.  W.  195,  E.  C.  L.  682. 

15  Ky.  L.  Eep.  264;   State  v.  Burd,  115  Mo.  93.  Eldridge  v.  State,  76  Miss.  353,  24  So. 

405,  22  S.  W.  377;   Mason  v.  State,  32  Tex.  313. 

Cr.  95,  22  S.  W.  144,  408.  94.  State  v.   Hathhorn,    166   Mo.    229,   65 

84.  People  v.  Kyland,  97  N.  Y.  126  [affirm-  S.  W.  756. 

ing  28  Hun  568,  1  N.  Y.  Cr.   123].  95.  Smith   v.    State,   29   Fla.    408,    10    So. 

85.  State  v.  Adamson,  43  Minn.  196,  45  894;  Langdon  v.  People,  133  111.  382,  24  N.  E. 
N.  W.   152.  874. 

86.  Sargent  v.  People,  64  111.  327.  96.  Smith   v.    State,   29  ^  Fla.   408,    10    So. 

87.  State  v.  Caudle,  174  Mo.  388,  74  S.  W.  894;  State  v.  Blanohard,  74  Iowa  628,  38 
621;  Stroggins  v.  State,  (Tex.  Cr.  App.  1902)  N.  W.  519;  State  v.  Thompson,  19  Iowa  299; 
69  S.  W.  510.  State   v.    Morgan,    19    N.    C.    348;    State    v. 

88.  People  v.  Dane,  79  Mich.  361,  44  N.  W.  Jones,  1  MoMull.  { S.  C. )  236,  36  Am.  Dec. 
617.  257. 

89.  Keg.  V.  Johnson,  6  Cox  C.  C.  18.  97.  Johnson  v.  State,  35  Ala.  370;  Spencer 

90.  Reg.  V.  Lines,  1  Cox  C.  C.  353,  2  Ccx  v.  Com.,  2  Leigh  (Va.)  751;  State  v.  Poin- 
C.  C.  56.  dexter,  23  W.  Va.   805. 

91.  State  V.  Beasley,  84  Iowa  83,  50  N.  W.  98.  Bland  v.  People,  4  111.  364;  State  v. 
570 ;  Rex  V.  Shepherd.  2  East  P.  C.  967,  1  Morgan,  35  La.  Ann.  293 ;  State  v.  Yerger,  86 
Leach  C.  C.  226,  R.  &  R.  169.  Mo.  33. 
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been  altered,  the  place  where  it  is  first  known  to  be  altered,  is  prima  facie  the 
place  wJiere  such  alteration  was  made,  altliongh  it  was  originally  issued  else- 
where ;  ^  and  if  the  uttering  was  by  mail  the  postmark  is  evidence  of  the  place 
of  uttering.^ 

XVI.  TRIAL. 

A.  Conduct  in  General.  Where  three  are  jointly  charged  with  procuring 
others  to  utter  a  forged  will,  the  only  evidence  being  of  separate  acts,  at  separate 
times  and  places,  and  one  pleads  guilty  at  the  end  of  the  evidence,  the  other  two 
may  notwithstanding  be  convicted.'  Where  several  counts  charge  the  forging 
and  uttering  of  the  same  indorsement,  which  is  set  out  in  each  count,  it  is  proper 
to  refuse  to  require  the  prosecutor  to  elect  on  which  count  he  will  proceed ;  ^  and 
on  a  count  for  uttering  several  forged  receipts,  the  court  will  not  put  the  prose- 
cutor to  his  election  on  which  receipt  to  proceed  if  all  were  uttered  at  one  time.* 
If  election  be  made  to  proceed  on  an  indictment  for  a  lesser  offense,  which  is 
proved,  it  is  not  merged  into  a  larger  offense  for  which  an  indictment  had  also 
been  found,  although  facts  sufficient  to  support  it  were  made  out.^  In  any  event 
the  prosecutor  will  not  be  pressed  to  elect  what  particular  fact  he  means  to  rely 
upon  as  an  uttering,  till  the  case  for  the  prosecution  is  closed.' 

B.  Questions  of  Law  and  Fact.  What  is  or  what  is  not  a  false  making  is 
a  question  of  law ; '  so  is  the  interpretation  of  the  writing.^  The  jury  must 
determine  whether  there  has  been  a  forgery,'  an  alteration,'"  or  an  uttering,"  or 
an  intent  to  defraud ;''  likewise  they  must  decide  to  whom  the  instrument  has 
been  passed ; ''  whether  it  was  so  imperfect  as  not  to  deceive  a  man  of  ordinary 
prudence ; "  and  whether  an  alteration  was  made  with  authority.'^  In  case  of 
uncertainty  as  to  whether  the  paper  offered  iu  evidence  is  the  one  described  in 
the  indictment  it  may  be  submitted  to  the  jury.**  It  is  also  for  the  jury  to  say 
whether  the  whole  instrument  was  produced  by  the  same  hand  that  wrote  the  sig- 
nature ; "  whether  a  signature  was  intended  as  an  approval  of  an  account  as 
alleged ;  '^    whom   defendant  intended  to  represent  by  a    signature ; "  whether 

Evidence  insufScient  to  show  place  of  ex-  Nichols,  38   Iowa   110;   Wiggins  v.  State,   1 

ecutiou. —  Where    a    deed   purports    to    have  Lea^  ('reim.)   738. 

been  made   in  one  county,   representing   the  10.  McDonnell  x>.   State,  58  Ark.   242,  24 

grantor  as  residing  in  another  county,  and  S.  W.  105;  State  i;.  Flye,  26  Me.  312. 

the  grantee,  defendant,  in  a  third,  evidence  11.  Eeg.  v.  McQuin,  1  Cox  C.  C.  34. 

that  it  was  recorded  in  a  fourth  county  is  13.  Delaware. —  State  v.  Pratt,  3  Pennew. 

not  sufficient  to  authorize  a  finding  that  it  264,  51  Atl.  604. 

was  forged  in  the  latter  county.     Henderson  Illinois. —  Kotter  v.  People,  150  111.  441,  37 

■V.  State,  14  Tex.  503.  N.  E.  932. 

99.  U.    S.    V.   Britton,    24   Fed.   Cas.   No.  New  York. —  Phelps  v.  People,  6  Hun  428 

14,650,  2  Mason  464.  [affirmed  in  72  N.  Y.  365]. 

1.  Rex  V.  Perkir,  2  Lewin  C.  C.  150.  Texas. —  Knowles  v.  State,  (Cr.  App.  1903) 

2.  Reg.  V.  Barber,  1  C.  &  K.  442,  47  E.  C.  L.  74  S.  W.  767. 

442.  England.—  Rex  v.  Crocker,  2  B.  &  P.  N.  R. 

3.  People  V.  Kemp,  76  Mich.  410,  43  N.  W.       87,  2  Leach  C.  C.  987,  R.  &  R.  97. 

439.  13.  Huntly  v.  State,   (Tex.  Cr.  App.  1896) 

4.  Thomas'  Case,  2  East  P.  C.  934,  2  Leach       34  S.  W.  923. 

C.  C.  877.  14.  State  v.  Warren,  109  Mo.  430,  19  S.  W. 

5.  Anonymous,  R.  &  R.  281.  191,  32  Am.  St.  Rep.  681. 

6.  Rex  V.  Hart,  7  C.  &  P.  652,  1  Moody  15.  Towles  v.  V.  S.,  19  App.  Cas.  (D.  C.) 
C.  C.  486,  32  E.  C.  L.  805.  471. 

7.  Reg.  V.  Bateman,  1  Cox  C.  C.  186;  Rex  16.  Baysinger  v.  State,  77  Ala.  63,  54  Am. 
■V.  Hart,  7  C.  &  P.  652,  1  Moody  C.  C.  486,  32  Rep.  46;  Turpin  v.  State,  19  Ohio  St.  540; 
E.  C.  L.  805.  U.   S.  V.  Hinman,  26   Fed.   Cas.  No.    15,370, 

8.  Lampkin  -v.  State,  105  Ala.  1,  16  So.  Baldw.  292;  Rex  v.  Hunter,  4  C.  &  P.  128, 
575;  Dotson  p.  State,  88  Ala.  208,  7  So.  259;  19  E.  C.  L.  439. 

State  V.  Anderson,  30  La.  Ann.  557;  Williams  17.  State  v.  Scott,  45  Mo.  302. 

V.  State,   (Tex.  Cr.  App.  1895)  32  S.  W.  544;  18.  Hennessy  v.  State,  23  Tex.  App.  340, 

Overly  v.   State,  34  Tex.   Cr.  500,  31   S.  W.  5  S.  W.  215. 

377 ;  Burks  v.  State,  24  Tex.  App.  326,  332.  19.  Bench  v.  State,  63  Ark.  488,  39  S.  W. 

9.  Mosher  v.  State,  14  Ind.  261;   State  v.  360. 
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words  added  to  a  receipt  altered  its  effect;^"  whether  an  instrument  was  used  to 
draw  money  ;'*'  and  whether  defendant  tendered  handwriting  as  his  own  or 
another's.'' 

C.  Instructions  —  1,  In  General.  An  instruction  embodying  a  general 
statement  of  the  facts  necessary  to  constitute  the  offense  is  proper.'^  Where 
there  are  counts  for  forging,  uttering,  and  having  in  possession,  the  court  may 
submit  the  first  count  in  his  cliarge,  omitting  the  remaining  ones ;  "^  or  if  there 
is  but  one  count  for  forgery  of  an  instrument,  which  adds  that  defendant  uttered 
it,  he  is  not  prejudiced  by  the  alternative  form  of  an  instruction  to  find  him 
guilty  if  it  was  believed  that  he  forged  "  or  littered  "  it,  where  the  evidence  is 
sufficient  to  support  a  conviction  for  forgerj',  and  the  punishment  for  the  sepa- 
rate offenses  of  uttering  and  forging  are  the  sanie."^  If  the  second  count  charges 
the  uttering,  and  the  third,  possession  with  intent  to  pass,  giving  an  instruction 
that  if  tlie  jury  find  that  defendant  had  possession  with  intent  to  pass  they 
should  find  him  guilty  under  the  second  count  is  reversible  error.'^ 

2.  Defining  the  Offense.  A  definition  of  the  crime  of  forgery  in  the  language 
of  the  statute  is  correct;'"  and  unless  defendant  asks  a  specific  instruction  it  is 
not  error  to  refer  the  jury  to  the  indictment  for  a  description  of  the  crime 
alleged,'*  or  give  the  ingredients  of  the  offense  applicable  to  the  testimony." 
Legal  expressions  must  be  explained,^"  but  it  is  unnecessary  to  define  words 
which  are  used  in  their  ordinary  sense.^' 

3.  Explaining  Meaning  of  the  Instrument.  Where  words  in  the  instrument 
charged  to  have  been  forged  are  awkwardly,  unskilfully,  or  designedly  inserted, 
it  is  the  duty  of  the  court  to  instruct  the  jnry  how  it  should  be  read ;  ^'  but  if  it 
is  ambiguous,  it  is  proper  to  cliarge  that  if  the  instrument  is  other  than  that  set 
forth  in  the  indictment  the  jury  must  acquit.^ 

4.  As  to  Making  or  Assisting  in  Making  of  False  Instrument.  If  forgery  and 
uttering  are  charged  in  a  single  count,  an  instruction  that  defendant  could  be 
convicted  regardless  of  who  made  the  instrument  is  erroneous ;  ^  so  is  an  instruc- 
tion that  if  defendant  believed  the  instrument  to  be  genuine  he  was  not  guilty  if 
he  is  charged  with  the  forgery  and  not  with  uttering  it.^  However,  it  is  not 
improper  to  charge  that  defendant  is  guilty  if  he  forged  any  part  of  the  instru- 
ment ;  ^'  nor  is  an  instruction  improper  which  permits  the  jury  to  consider 
another  forgery  in  determining  whether  the  instrument  in  question  was  also 
forged.'''  Where  the  time  of  the  forgery  becomes  important,  a  charge  on  that 
point  should  be  given.''  An  instruction  that  the  jury  must  acquit  unless  they 
find  that  defendant  forged  the  instrument,  but  ignoring  the  principle  that  he  is 
alike  guilty  if  he  aids  or  abets  in  committing  the  act,  is  properly  refused  ; ''  but 
an  erroneous  instruction  upon  this  point  may  be  cured  by  other  instructions.*" 

5.  As  to  Intent  to  Defraud.     An  instruction  is  erroneous  which  omits  the. 

20.  Reg.  V.  Milton,  10  Cox  C.  C.  364.  30.  Ham  v.  State,  4  Tex.  App.  645. 

21.  State  V.  Jefiferson,  39  La.  Ann.  331,  1  31.  Peterson  v.  State,  25  Tex.  App.  70,  7 
So.  669.  S.  W.  530. 

22.  Reg.  V.  Inder,  2  C.  &  K.  635,  1  Den.  32.  Butler  v.  State,  22  Ala.  43. 
C.  C.  325,  61  E.  C.  L.  635.  33.  McGarr  v.  State,  75  Ga.  155. 

23.  People  v.  Phillips,  70  Cal.  61,  11  Pac.  34.  Com.  v.  Hall,  23  Pa.  Super.  Ct.  104. 
493;   Loehr  v.  People,  132  HI.  504,  24  N.  E.  35.  State  ;;.  Grant,  74  Mo.  33. 

68.  36.  People  v.  McGlade,  139  Cal.  66,  72  Pac. 

24.  Adkins  v.  State,  41  Tex.  Cr.  577,  56  600;    Darbyshire   v.    State,    (Tex.    Cr.    App. 
S.  W.  63.  1896)  38  S.  W.  173. 

25.  Rawlins  t".  Com.,  7  Ky.  L.  Rep.  595.  37.  State    v.    Pyscher,    179    Mo.    140,    77 

26.  State  v.  Turner,  148  Mo.  209,  49  S.  W.  S.  W.   836. 

1003.  38.  Pitta   v.    State,    40    Tex.    Cr.    667,    51 

27.  People  r.  Dole,  122  Cal.  486,  55  Pae.       S.  W.  906. 

581,  68  Am.   St.  Rep.  50;   Dudley  v.  State,  39.  State  v.  Rucker,  93  Mo.   88,  5   S.  W. 

(Tex.  Cr.  App.  1900)  58  S.  W.  111.  609. 

28.  Parker  v.  People,  97  111.  32.  40.  People  i\  Dole,  122  Cal.  486,  55  Pac.^ 

29.  Smith  v.  State,   (Tex.  Cr.  App.  1895)       581,   68   Am.    St.   Rep.    50,    (1898)    51    Pae. 
32  S.  W.  696.  945. 
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qualification  that  the  instrument  must  have  been  made  with  intent  to  defraud," 
although  not  requested  by  defendant ; «  but  if  the  jury  is  once  informed  on  this 
point  it  is  not  necessary  to  repeat  it  in  every  part  of  the  charge.^=  An  instruction 
which  presents  the  issue  is  sufficient."  Where  other  forged  documents  are 
admitted  to  show  intent,  the  jury,  should  be  instructed  as  to  the  purpose  of  their 
admission ;  '^  but  lack  of  evidence  upon  a  certain  point  precludes  giving  an 
instruction  in  regard  to  it.*^  A  charge  that  the  word  "  another "  includes  all 
persons  is  not  erroneous  in  not  expressly  excluding  the  alleged  forger." 

6.  As  TO  Authority  to  Make  Instrument.  If  there  is  any  evidence  to  show 
that  defendant  was  authorized  to  make  an  instrument  alleged  to  have  been  forged 
by  the  person  in  whose  name  it  was  made,  it  is  the  imperative  duty  of  the  court 
to  charge  that  the  jury  should  acquit  if  they  believe  that  defendant  had  such 
authority  or  if  they  entertain  a  reasonable  doubt  of  such  authority,^  and  it  is 
error  to  charge  the  jury  that  the  mere  making  of  the  forged  instrument  is 
sufficient  without  proving  that  there  was  no  lawful  authority.^^ 

7.  As  to  Uttering  of  False  Instrument.  Instructions  asked  by  defendant,  on 
points  which  are  covered  by  those  already  given,*  or  upon  which  there  is  no 
evidence,^^  are  properly  refused  ;  and  error  in  rulings  on  a  question  whether  the 
forgery  was  executed  by  defendant  or  by  a  third  person  is  harmless  where  the 
conviction  was  for  uttering  and  not  for  f orgery.^^  It  is  error  for  the  court  to 
omit  from  its  charge  the  question  of  scienter ;  ^'  or  if  the  instruction  gives  an 
impression  that  the  burden  of  showing  lack  of  knowledge  was  on  defendant ;  ^ 
but  where  the  offense  charged  could  not  have  been  committed  without  such 
knowledge,  an  express  instruction  upon  this  point  is  not  necessary.^'  If  defend- 
ant is  charged  with  uttering  the  instrument  by  different  acts,  it  is  error  to  restrict 
knowledge  of  its  falsity  to  only  one  of  such  acts.'^ 

8.  As  to  Possession  of  False  Instrument.  On  a  trial  for  unlawfully  having  in 
possession,  with  intent  to  pass,  a  forged  check  purporting  to  be  signed  by  a 
fictitious  person,  an  instruction  that  the  state  must  show  that  the  signature  is 
fictitious  is  properly  refused,  where  the  instruction  as  given  charged  that  the 

41.  Agee  v.  State,  113  Ala.  52,  21  So.  207;  47.  Frazier  n.  State,  (Tex.  Cr.  App.  1901) 
Claiborne  v.  State,  51  Ark.  88,  9  S.  W.  851;        64  S.  W.  934. 

People  V.  Wiman,  148  N.  Y.  29,  42  N.  E.  408  48.  Williams  v.   State,  24  Tex.  App.   342, 

[affirming  85  Hun  320,  32  N.  Y.  Suppl.  1037].  6   S.   W.   531.     And  see  People  v.   Loew,   19 

Harmless    error.— Under    Pen.    Code,    art.  N.  Y.   Suppl.   360;   McCay  v.  State,  32  Tex. 

723,  as  amended  by  Laws  (1897),  p.  17,  pro-  Cr.  233,  22  S.  W.  974. 

viding  that  no  conviction  shall  be  reversed  Charging  special   statutory  provision. —  If 

unless  the   error  was  prejudicial  to  defend-  there  is  any  evidence  that  defendant  believed 

ant,   an   instruction   that   it   is    sufficient  to  that  he  was  acting  under  authority  in  mak- 

constitute   forgery   that   some   person   might  ing  the  alleged  forged  instrument  the  court 

be  injured  or  defrauded  thereby  is  harmless  should  charge  the  statute  which  provides  that 

error,  where  it  is  proved  that  defendant  raised  when  the  person  making  or  altering  the  in- 

a  check  with  the  evident  intent  to  defraud  strument  acts  under  authority  which  he  has 

the  bank  or  the  drawer.     Lucas  v.  State,  39  good  reason  to  believe  and  does  believe  would 

Tex.  Cr.  48,  44  S.  W.  825.  be  sufficient  he  is  not  guilty  of  forgery,  al- 

42.  State  v.  Wolf,  122  N.  C.  1079,  29  S.  E.  though  the  authority  be  in  fact  insufficient  or 
841.  void.     Sweet  v.  State,    (Tex.  App.   1889)    12 

43.  Plemons  r.  State,  44  Tex.  Cr.  555,  72  S.  W.  590. 

S.  W.  854.  49.  Shanks  v.  State,  25  Tex.  Suppl.  326. 

44.  Wolf  V.  State,  (Tex.  Cr.  App.  1899)  53  50.  Stockslager  v.  U.  S.,  116  Fed.  590,  54 
S.  W.  108.  C.  C.  A.  46. 

45.  State  v.  Prins,  113  Iowa  72,  84  N.  W.  51-  State  v.  Bowman,  94  Iowa  228,  62 
980.-  N.  W.  759. 

46.  State  v.  Poindexter,  23  W.  Va.  805.  52.  People  v.  Hallen,  48  N.  Y.  App.  Div. 
And  see  Noakes  v.  People,  25  N.  Y.  380  [af-  39,  62  N.  Y.  Suppl.  573,  14  N.  Y.  Cr.  256 
firming  5  Park.  Cr.  291],  holding  that  a  re-  [affirmed  in  164  N.  Y.  565,  58  N.  E.  1090]. 
fusal  to  instruct  the  jury  to  disregard  the  53.  Com.  v.  Hall,  23  Pa.  Super.  Ct.  104; 
charge  that  the  prisoner  intended  to  defraud  State  r.  Hill,  30  Wis.  416. 

persons  unknown  for  variance  from  the  evi-  54.  Parker  v.  People,  97  111.  32. 

deuce  is  right  when  there  is  no  evidence  on  55.  State   v.    Williams,    66    Iowa    573,    24 

tlie  trial  as  to  what  the  grand  jury  knew  on  N.  W.  52. 

the  subject.  56.  Chahoon  v.  Com.,  20  Gratt.   (Va.)  733. 
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jury  tnnst  find  beyond  a  reasonable  doubt  that  defendant  knew  it  to  be  forged  ; " 
but  an  instruction  which  ignores  knowledge  of  the  falsity  of  the  instrument  is 
insufficient.^* 

D.  Vepdiet.  If  defendant  is  charged  with  forgery  and  uttering,  he  may  be 
convicted  for  the  whole,  or  for  but  one  of  such  acts,^'  but  it  is  not  proper  to  base 
a  separate  conviction  on  each  count ;  ^  and  if  a  verdict  finds  tlie  accused  guilty 
as  to  some  of  the  counts,  it  is  equivalent  to  a  verdict  of  not  guilty  as  to  the 
others.'*'  If  one  connt  is  defective  a  verdict  based  upon  a  count  which  is  good 
will  be  sustained,'^  but  it  will  be  set  aside  if  it  is  impossible  to  say  whether  or 
not  it  is  based  upon  a  part  of  "the  indictment  wliieh  is  defective,^'  or  if  it  is  based 
upon  a  count  for  which  no  testimony  was  offered."*  However,  a  judgment  of 
conviction  will  not  be  reversed  because  the  instructions  and  verdict  erroneously 
designated  the  offense  as  forgery,  if  the  indictment  charged  and  the  proof  sliowed 
uttering,  and  defendant  has  not  been  prejudiced."^  If  tJie  second  connt  charges 
forgery,  a  verdict  "on  tlie  second  count"  of  uttering  is  invalid;""  but  if  uttering 
is,  by  statute,  made  forgery,  a  verdict  finding  defendant  guilty  of  uttering  is 
sufficient  to  sustain  a  conviction  for  forgery."'  The  verdict  sliould  find  that 
defendant,  if  charged  with  possession  of  a  forged  instrument,  had  knowledge 
that  it  was  forged;"*  also  that  defendant  passed  it  witli  intent  to  defraud,"' 
altliough  it  need  not  specify  t!ie  person  intended  to  be  defrauded  ;™  nor  need  it 
recite  that  defendant  acted  knowingly,  wilfully,  and  fraudulently;''  nor  tliat 
the  instrument  was  apparently  valid ; '^  nor  specify  the  degree,  if  he  is  found 
guilty  as  charged  in  the  indictment;''  nor,  if  the  offense  is  specified,  is  it  neces- 
sary to  add, "  as  charged  in  tlie  indictment";'*  likewise,  it  is  not  necessary  to 
find  tliat  defendant  received  tlie  instrument  in  good  faith  and  for  a  valuable 
consideration,  although  essential  elements  of  the  offense  charged.'^ 

E.  Sentence  and  Punishment.  .  At  common  law  one  convicted  of  forgery 
was  subject  to  corporal  punishment;'"  but  imprisonment  is  now  very  generally 
substituted  by  statute."  Making  or  altering  an  instrument  not  named  in  the 
statute  is  a  misdemeanor  at  common  law,  but  not  punishable  by  confinement  in 
the  state  prison.'*  If  an  indictment  concludes'  contra  formam  statuti,  it  is  proper 
to  sentence  the  prisoner  in  accordance  with  the  statutory  punishment ;"  but  if 
the  offense  is  not  punishable  under  the  statute,  but  is  at  common  law,  the  conclu- 
sion, "  against  the  statute,"  may  be  rejected  as  surplusage.*"  If  there  are  two 
counts,  one  charging  forgery,  and  the  other  uttering,  and  a  verdict  of  guilty  is 
rendered  on  each,  and  it  appears  that  both  charges  relate  to  the  same  instrument, 
a  separate  sentemce  on  each  is  erroneous.*'     If  forgery  and  uttering  are  by  statute 

57.  State  v.  Allen,  116  Mo.  548,  22  S.  W.  of   "  guilty  of  attempting  to  pass   the  note, 
792.  knowing  of  the  forgery  "'  is  sufficient  without 

58.  Millsaps  v.  State,  38  Tex.  Cr.  570^  43  adding  "with  intent  to  diefraud."      State  v. 
S.  W.   1015.  Fuller,  1  Bay    (S.  C.)    245,  1  Am.  Dec.  610. 

59.  People  v.  Shotwell,  27  Cal.  394.  70.  State  v.  Leak,  80  N.  C.  403. 

60.  Parker  v.  People,  97  111.  32;  Crawford  71.  Stroggins  v.  State,  43  Tex.  Cr.  605,  68 
V.  State,  31  Tex.  Cr.  51,  19  S.  W.  766.  N.  W.  170. 

61.  Page    V.    Cbm.,    9    Leigh     (Va.)     683;  73.  People  v.  Badgley,   16  Wend.    (N.  Y.) 
State  V.  Hill,  30  Wis.  416.  53. 

62.  Foute  V.  State,  15  Lea   (Tenn.)   712.  73.  Wright  v.  State,  79  Ala.  262;   Ander- 

63.  People  v.  Mite'hell,  92.  Cal.  59«i,  28  Pac.  son  v.  State,  65-  Ala..  553. 

597,    (1892)    28.Pae.  788,  74.  Lawrence    v.    State,    71    Ark.    82,    71 

64.  Owen  v.  State,  34  Nebr.  392',  51  K  W.       S.  W.  263. 

971.  75.  Scully  v.  State,  39  Ala.   240. 

65.  State  v.  Burgson,  53  Iowa  318,  5  N.  W.  76.  Sta;te  v.  Williams,  86  N.  C.  671. 

167.  77.  People  v.  Brigham,  2  Mich.  550';  State 

66.  Buren   v.   State,   16   Lea    (Tenn.)    61;  v.  Williams,  86  N.  C.  671;  Drew  v.  Com.^  1 
Cocke   V.   Com.,   13   Gratt.    (Va.)    750.  Whart.   (Pa.)    279. 

67.  State  v.  Malish,  15  Mont.  506,  39  Pac.  78.  State  v.  Morton,  27  Vt.  310,  65  Am. 
739.  Dec.  201. 

68.  O'Connor  v.  State,  37  Tex.  Cr.  267,  39  79.  State  v.  Bateman,  25  N.  C.  474. 
S.  W.  368.  80.  -State  v.  Lamb,  65  N.  C.  419. 

69.  Couch  V.  State,  28  Ga.  367.    A  verdict  81.  Parker   v.   People,    97    111.    32 ;    In  re 
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made  distinct  oflFenses,  the  punishment  designated  for  one  cannot  be  inflicted  by 
the  other ;  ^^  but  if  defendant  is  convicted  for  each  ofEense  the  court  may  apply 
the  sentence  for  one.^' 

XVII.  REVIEW. 

Defects  which  might  have  been  cured  at  the  trial  will  not  be  considered  on 
appeal ;  ^  but  the  reviewing  court  will  correct  an  error  so  as  to  make  the  sentence 
conform  with  the  conviction,^  or  modify  a  sentence  so  that  no  more  punishment 
will  be  imposed  than  is  allowable.^^  If  the  punishment  imposed  by  the  sentence 
is  not  an  abuse  of  the  court's  discretion,  it  will  not  -be  reviewed.^''  JSTor  will  the 
appellate  court  interfere  with  the  discretion  of  the  trial  court  in  imposing  a  sen- 
tence where  all  the  evidence  which  was  before  the  trial  court  is  not  before  the 
appellate  court.^ 

FORGETFQLNESS.     Negligence,  careless  omission.' 

Fork.  One  of  the  parts  into  which  anything  is  furcated  or  divided ;  a 
prong;  a  branch  of  a  stream,  a  road,  etc.^ 

FORM.^  Constitution ;  established  method  of  expression  or  practice ;  fixed 
way  of  proceeding ;  conventional  or  stated  scheme ;  *  a  shape  around  which  an 
article  is  molded,  woven,  or  wrapped.^     (See  Establish.) 


Walsh,  37  Nebr.  454,  55  N.  W.  1075;  Devere 
V.  State,  5  Ohio  Cir.  Ct.  509,  3  Ohio  Cir.  Deo. 
249. 

82.  Hatch  v.  State,  8  Tex.  App.  416,  34 
Am.  Rep.  751. 

83.  Lovejoy  v.  State,  40  Tex.  Cr.  89,  48 
S.   W.   520. 

84.  Com.  V.  Bachop,  2  Pa.  Super.  Ct.  294. 

85.  Peterson  v.  State,  25  Tex.  App.  70,  7 
S.  W.  530. 

86.  State  v.  Henry,  59  Iowa  391,  13  N.  W. 
343. 

87.  State  v.  Newton,  29  Wash.  373,  70  Pac. 
31. 

88.  State  v.  Buck,  59  Iowa  382,  13  N.  W. 
342. 

1.  Nye  V.  Sochor,  92  Wis.  40,  45,  65  N.  W. 
854,  53  Am.  St.  Rep.  896  [citing  Century 
Diet.;  Hurd  v.  Hall,  12  Wis.  112,  126],  where 
it  is  said :  "  Failure  to  remember,  entire 
forgetfulness  to  act  as  duty  or  interest  re- 
quires, is  so  closely  allied  to  laches  or  negli- 
gence that  it  is  difficult,  if  not  impossible,  in 
a  case  like  the  present,  to  distinguish  be- 
tween them." 

2.  Webster  Int.  Diet.  See  also  Kendrick 
V.  Dallum,  1  Overt.   (Tenn.)   489,  493. 

3.  "  It  is  to  be  known  that  there  are  two 
manner  of  forms,  se.  forma  verhalis  &  forma 
legalis;  forma  verbalis  stands  upon  the  let- 
ters and  syllables  of  the  act;  forma  legalis 
is  forma  essentialis,  and  stands  upon  the  sub- 
stance of  the  thing  to  be  done,  and  upon  the 
sense  of  the  statute,  quia  notitia  ramorum 
hujus  statuti  non,  in  sermonum  foliis  sed  in 
rationis  radice  posita  est."  Beawfage's  Case, 
10  Coke  99a,  lOOo.  [quoted  in  Smith  v.  Allen, 
1  N.  J.  Eq.  43,  50,  21  Am.  Dec.  33]. 

Distinguished  from  "  substance  "  in  plead- 
ing see  Pierson  v.  Springfield  F.  &  M.  Ins. 
Co.,  7  Houst.  (Del.)  307,  310,  31  Atl.  966, 
per  Camegys,  C.  J. 

Matters  of  form  and  practice  see  11  Cyc. 
748. 
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4.  Webster  Int.  Diet. 

5.  Northwood  v.  Dalzell,  etc.,  Co.,  100  Fed. 
98,  99,  40  C.  C.  A.  295. 

In  connection  with  other  words  the  word 
"  form "  has  often  received  judicial  inter- 
pretation; as  for  example  as  used  in  the  fol- 
lowing phrases :  "Against  the  '  form  '  of  a 
statute"  (see  U.  8.  v.  Smith,  27  Fed.  Cas. 
No.  16,338,  2  Mason  143,  151);  "contrary 
to  the  form,  force,  and  efTect  of  the  statute  " 
(see  State  v.  Amidon,  58  Vt.  524,  2  Atl. 
154)  ;  "defect  or  want  of  form''  (see  Brown 
V.  Pond,  5  Fed.  31,  40)  ;  "form  and  effect  of 
executions"  (see  Koning  v.  Bayard,  14  Fed. 
Cas.  No.  7,924,  2  Paine  251,  259)  ;  "  for  mat- 
ter of  form "  ( see  Meath  v.  Mississippi 
Levee  Com'rs,  109  U.  S.  268,  274,  3  S.  Ct. 
284,  27  L.  ed.  930  [citing  Memphis,  etc.,  R. 
Co.  V.  Orr,  43  Miss.  279] )  ;  "  form  of  action  " 
(see  Truax  v.  Parvis,  7  Houst.  (Del.)  330, 
334,  32  Atl.  227);  "form  of  bonds"  (see 
Chamberlain  v.  Anthony,  21  R.  I.  331,  332, 
43  Atl.  646)  ;  "form  of  marriage"  (see  Mat- 
ter of  Criminal  Code,  27  Can.  Sup.  Ct.  461, 
465;  Matter  of  Criminal  Code,  1  Can.  Cr. 
Cas.  172,  173 )  ;  "  form  of  the  pavement " 
(see  Reg.  v.  Eastern  Counties  R.  Co.,  2  Q.  B. 
569,  578,  2  G.  &  D.  1,  6  Jur.  820,  11  L.  J. 
Q.  B.  178,  3  R.  &  Can.  Caa.  22,  42  E.  C.  L. 
811);  "forms  and  modes  of  proceedings" 
(see  Lamaster  v.  Keeler,  123  U.  S.  376,  387, 
8  S.  Ct.  197,  31  L.  ed.  238;  Nudd  v.  Burrows, 
91  U.  S.  426,  442,  23  L.  ed.  286;  Wayman  v. 
Southard,  10  Wheat.  (U.  S.)  1,  28,  6  L.  ed. 
253;  U.  S.  V.  Sturgis.  14  Fed.  810,  811;  Sage 
V.  Tauszky,  21  Fed.  Cas.  No.  12,214;  Schwa- 
backer  V.  Reilly,  21  Fed.  Cas.  No.  12,501,  2 
Dill.  127)  ;  "forms  of  proceedings,"  etc.  (see 
Davison  v.  Gill,  1  East  64,  72);  "form  the 
basis  of  the  contract "  ( see  Alabama  Gold  L. 
Ins.  Co.  V.  Johnston,  80  Ala.  467,  472,  2  So. 
125,  59  Am.  Rep.  816);  "in  the  form  fol- 
lowing" (see  Munro  v.  Alaire,  2  Cai.  (N.  Y.) 
320,   325 )  ;    "in   the   form   prescribed "    ( see 
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FORMA  DAT  ESSE.     A  maxim  meaning  "  Form  gives  being." ' 

Formal.  Done  in  due  form,  or  with  solemnity ;  according  to  regular 
method.'  (Formal :  Defects  and  Errors  ^  —  Amendments,  see  Pleading  ;  Review, 
see  Appeal  and  Erkok  ;  "Waiver  and  Aider  by  Verdict,  see  Pleading.) 

Forma  LEGALIS  forma  ESSENTIALIS.  a  maxim  meaning  "'  Legal  form  is 
essential  form." ' 

Formality.^"  An  established  order ;  a  rule  of  proceeding ;  a  formal  mode 
or  method." 

Formal  mortgage.  A  conditional  sale  of  personal  property  as  security  for 
the  payment  of  a  debt,  or  the  performance  of  some  other  obligation. '*  (See, 
generally,  Chattel  Mortgages.) 

Formal  parties.  Parties  who  have  no  interest  in  the  controversy  between 
the  immediate  litigants,  but  have  an  interest  in  the  subject-matter,  which  may  be 
conveniently  settled  in  the  suit,  and  thereby  prevent  further  litigation. ''  (See, 
generally,  Parties.) 

Forma  pauperis.     See  In  Forma  Pauperis. 

Formation.  The  manner  in  which  a  thing  is  formed  ;  structure ;  construc- 
tion ;  conformation." 

FORMEDON.  An  ancient  writ  in  English  law  which  was  available  for  one 
who  had  a  right  to  lands  or  tenements  by  virtue  of  a  gift  in  tail.''  (See,  generally. 
Heal  Actions.) 

Former.  Preceding  or  going  before  in  a  series ;  antecedent  in  order  of 
thought,   of   action,  etc."      (Former:  Acquittal,  see   Criminal   Law.     Convic- 


Keniston  v.  Chesley,  52  N.  H.  564,  566)  ; 
"  manner  and  form  "  ( see  Reg.  r.  Robinson, 
12  A.  &  E.  672,  680,  40  E.  C.  L.  335). 

"  Form  and  similitude  "  see  Minn.  Gen.  St. 
(1894)   §  6693. 

"Formed  after  the  commencement  of  this 
Act"  see  Shaw  v.  Simmons,  12  Q.  B.  D.  117, 
120,  53  L.  J.  Q.  B.  29,  32  Wkly.  Rep.  292. 

"Formed  design"  see  Lang  v.  State,  84 
Ala.  1,  5,  4  So.  193,  5  Am.  St.  Eep.  324. 

"  Forming  a  part  of  this  policy  "  (see  Bur- 
ritt  V.  Saratoga  County  Mut.  P.  Ins.  Co.,  5 
Hill  (N.  Y.)  188,  190',  40  Am.  Dee.  345)  ; 
"  so  forming "  "  substantially  as  described  " 
(see  Lull  v.  Clark,  13  Fed.  456,  21  Blatchf. 
95,  103)  ;  "the  houses  forming  such  street" 
( see  London  School  Bd.  v.  St.  Mary,  1  Q.  B.  D. 
65,  72,  45  L.  J.  M.  C.  1,  33  L.  T.  Rep.  N.  S. 
504,  24  Wkly.  Rep.  137). 

6.  Cyclopedic  L.  Diet. 

7.  Webster  Int.  Diet. 

"  Formal  design "  see  Wilson  v.  State,  128 
Ala.  17,  26,  29  So.  569;  Amos  v.  State,  83 
Ala.  1,  5,  3  So.  749,  3  Am.  St.  Eep.  682;  Ake 
f.  State,  30  Tex.  466,  473. 

"  Upon  merits  and  not  merely  upon  formal 
points"  see  North  Staffordshire  R.  Co.  v. 
London,  etc.,  R.  Co.,  6  Wkly.  Rep.  54,  55. 

8.  "  Formal  defect  or  irregularity "  see  In 
re  Low,  [1895]  1  Q.  B.  734,  736,  59  J.  P. 
292,  64  L.  J.  Q.  B.  362,  72  L.  T.  Eep.  N.  S. 
450,  2  Manson  169,  43  Wkly.  Rep.  405;  In  re 
Howes,  [1892]  2  Q.  B.  628,  632,  62  L.  J. 
Q.  B.  88,  67  L.  T.  Rep.  N.  S.  213,  4  Reports 
4  40  Wkly.  Rep.  647;  Bx  p.  Johnson,  25 
Ch.  D.  112,  116,  53  L.  J.  Ch.  309,  50  L.  T. 
Eep.  N.  S.  157,  32  Wldy.  Eep.  175;  Em  p. 
Vanderlinden,  20  Ch.  D.  289,  292,  51  L.  J.  Ch. 
760,  47  L.  T.  Eep.  N.  S.  138,  30  Wkly.  Eep. 

■  930;  Ex  p.  Coates,  5  Ch.  D.  979,  982,  37  L.  T. 
Rep.  N.  S.  43,  25  Wkly.  Rep.  800. 


9.  Bouvier  L.   Diet. 

Applied  in  Beawfage's  Case,  10  Coke  99a, 
100a.  [quoted  in  Smith  v.  Allen,  1  N.  J.  Eq. 
43,  50,  21  Am.  Dec.  33]. 

10.  Distinguished  from  "  form "  see  Sey- 
mour's Succession,  48  La.  Ann.  993,  1001,  20 
So.  217. 

11.  Century  Diet. 

Formalities  in  alteration  of  instruments  see 
2  Cyc.  170. 

"The  bishops  may,  by  sentence  and  with- 
out any  further  formality,  depose  him "  see 
Eeg.  V.  Durham,  [1897]  2  Q.  B.  414,  422,  66 
L.  J.  Q.  B.  826,  77  L.  T.  Eep.  N.  S.  190,  46 
Wkly.  Eep.  36;  55  &  56  Vict.  e.  32,  §  8. 

"The  formalities  for  a  will"  see  Ross  v. 
Ross,  25  Can.  Sup.  Ct.  307,  346. 

"The  same  formalities  shall  be  observed 
in  the  taking  of  depositions  in  perpetual 
memory  as  in  the  taking  of  other  deposi- 
tions "  see  Remington  v.  Peekham,  10  E.  I. 
550,  552. 

"  Where  the  disavowal  is  made  with  sufS- 
cient  formality"  see  Clark  v.  Cochran,  3 
Mart.   (La.)   353,  360. 

12.  Cone  v.  Ivinson,  4  Wyo.  203,  243,  33 
Pac.  31,  35  Pac.  933  [citing  Jones  Chatt. 
Mortg.  §  1]. 

13.  Chadbourne  v.  Coe,  51  Fed.  479,  480,  2 
CCA   327 

14.  Webster  Int.  Diet. 

"  Formation  expenses "  see  Arkwright  v. 
Newbold,  17  Ch.  D.  301,  318,  50  L.  J.  Ch. 
372,  44  L.  T.  Eep.  N.  S.  393,  2^  Wkly.  Eep. 
455.     See  Cobpoeations. 

15.  Now  abolished.  Black  L.  Diet.  See 
also  OrndoflF  v.  Turman,  2  Leigh  (Va.)  200, 
242,  21  Am.  Dec.  608. 

16.  Century  Diet. 

In  connection  with  other  words  the  word 
"  former "  has  often  received  judicial  inter- 
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tion,  see  CftiHiNAL  Law.  Action  Pending,  see  Abatement  and  Revival. 
Adjudication,  see  Judgments.  Jeopardy,  see  Criminal  Law.  Keeovery,  see 
Judgments.     Suit  Pending,  see  Abatement  and  Revival.) 

Former  acquittal.     See  Formeb  Jeopardy. 

Former  action  pending.     See  Abatement  and  Revival. 

FORMER  adjudication.     See  Judgments." 

Former  conviction.     See  Former  Jeopardy. 

Former  jeopardy.     See  Criminal  Law.'^ 

Former  recovery.     See  Judgments. 

Form  of  action.     See  Actions,  and  cross-references  thereunder." 

pretation;    as    for    example    as   used   in   the  (see  Koehler  v.  Schneider,   16  Daly    (N.  Y.) 

following  phrases:      "Former   deceased   hus-  235,  237,  10  N.  Y.  Suppl.  101). 

band"    (see  Anderson  «.   Gilchrist,  44   Ohio  Former  balance  see  1  Cyc.  367. 

St.  440,  8  N.  E.  242)  ;   "former  husband  or  "Former  tenant"  see  59  &  60  Viet.  c.  47. 

wife"    (see  Cropsey  v.  Ogden,  11  N.  Y.  228,  17.  See  also   10  Cyc.  897;   9  Cyc.  33,  963 

231);     "former    owner"      (see     Burkett     v.  note  73. 

Burkett,   78  Cal.   310,   317,  20  Pao.   715,   12  Former  determination  see  6  Cyc.  814. 

Am.   St.  Eep.  48,  3  L.  R.  A.  781;   Rich  v.  Former  trial  see  9  Cyc.  103,  131. 

Braxton,  158  U.  S.  375,  399,  15  S.  Ct.  1006,  18.  See  also  12  Cyc.  259,  591;  8  Cye.  1089. 

39  L.  ed.  1022);   "former  suit"    (see  Folan  19-  See  also  9   Cyc.   128,  691   note  31;    7 

V.  Lary,  60  Me.  545,,  546);   "former  trial"  Cyc.  28;  2  Cyc.  671. 
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VI.  VERDICT  AND  JUDGMENT,  1443 

A.  In  General,  1443 

B.  On  Indictment  For  Another  Offense,  1443 

C.  Correction  or  Modification  of  Judgment,  1443 

VII.  PUNISHMENT,  1443 

CROSS-REFERENCES 

For  Matters  Eelating  to : 

Abduction,  see  Abduction. 

Adultery,  see  Adultery. 

Disorderly  House,  see  Disoedeelt  Houses. 

Fornication  : 

As  Consideration  For  Contract,  see  Contracts. 
As  Ground  For  Divorce,  see  Ditoeoe. 
Incest,  see  Incest. 
Lewdness,  see  Lewdness. 
Living  in  Fornication,  see  Lewdness. 
Miscegenation,  see  Miscegenation. 
Prostitution,  see  Fkostitution. 
liape,  see  Kape. 
Seduction,  see  Seduction. 
For  General  Matters  Kelating  to  Criminal  Law  and  Criminal  Procedure,  see 
Criminal  Law. 

I.  DEFINITION. 
Fornication  is  voluntary'  unlawful  sexual  intercourse  between  persons  of  the 
opposite  sex,  under  circumstances  not  constituting  adultery,'  and  therefore  varies 
as  does  the  definition  of  adultery.^  By  tlie  canon  law  it  was  the  unlawful  sexual 
intercourse  of  a  single  person  witli  another  of  the  opposite  sex,  whether  married 
or  not,^  while  by  the  common  law  it  was  such  intercourse  between  a  man,  whether 
married  or  single,  and  an  unmarried  woman.^  The  statutes  defining  or  i-ecogniz- 
ing  the  ofEense  vary  in  the  different  jurisdictions.^ 

II.    NATURE  AND  ELEMENTS  OF  THE  OFFENSE.    • 
A.  At  Common  Law.     Fornication,  although  cognizable  in  England  under 

1.  Hood  f/ State,  56  Ind.  263,  271,  26  Am.  Diet.;   Territory  v.  Whitcomb,  1  Mont.  359, 

Rep.  21,  where  it  is  said:     "Fornication  is  362,  25  Am.  Rep.  740. 

sexual  intercourse  between  a  man,  married  or  "  Sexual     intercourse     between     a     man, 

single,  and  an  unmarried  woman.     Adultery  whether  married  or  not,  and  an  unmarried 

is     sexual     connection    between     a    married  woman."    State  v.  Chandler,  96  Ind.  591,  503; 

woman  and  an  unmarried  man,  or  a  married  Hood  v.  State,  56  Ind.  263,  271,  26  Am.  Rep.  21. 

man  other  than  her  own  husband."  Sexual  intercourse  of  a  married  man  with 

3.  See  Adultery,  1  Cyc.  952.  a  married  woman  is  adultery,  not   fornioa- 

3.  Banks  v.  State,  96  Ala.  78,  11  So.  404;  tion.     State  v.  Pearce,  2  Blackf.   (Ind.)   318. 
Buchanan  r.  State,  55  Ala.  154;  Territory  v.  See  also  Adultery,  1  Cyc.  952. 
Whitcomb,   1  Mont.  359,  25  Am.  Rep.  740;  It  is  incestuous  fornication  for  a  daughter 
Black  L.  Diet. ;  Bouvier  L.  Diet.          _  to   have  criminal  intercourse   with  her  own 

4.  State  V.  Chandler,  96  Ind.  591; "Hood  v.  father.    Cook  v.  State,  11  Ga.  53,  56  Am.  Dec. 
State,   56   Ind.   263,   26   Am.   Rep.   21.      See  410.     See,  generally,  Incbst. 

Adultery,  1  Cyc.  952.  Fornication  differs  from  rape  in  that  both 

Other  definitions  are :     "  The  incontinence  parties  consent.    De  Groat  v.  People,  39  Mich. 

or  lewdness  of  an  unmarried  person,  male  or  124.     If  the   act  be  accomplished  with   the 

female."    Webster  Diet.  female's  consent,  even  though  such  consent  be 

"  The  carnal  and  illicit  intercourse  of  an  induced  by  the  use  of  such  a  measure  of  force 

unmarried    person    with    the    opposite    sex."  as  might,  under  ordinary  circumstances,  seem 

Territory  v.  Whitcomb,  1  Mont.  359,  362,  25  to  overcome  her  power  of  resistance,  the  of- 

Am.  Rep.  740.  fense  is  fornication,  and  not  rape.     Mathews 

"  Unlawful    sexual    intercourse,    and   open  v.   State,   101   Ga.  547,  29  S.  E.   424.     See, 

and  unlawful  living  together  of  .  .  .  unmar-  generally.  Rape. 

ried   persons,   man  and   woman."     Black  L.  5.  See  in^ra,  II,  B,  2. 

[I] 
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the  ecclesiastical  law,*  is  not  punishable  as  a  common-law  offense  unless  accom- 
panied by  such  circumstances  as  to  render  it  a  public  nuisance.'' 

B.  By  Statute  —  1.  In  General.  In  most  of  the  states,  however,  statutes  Iiave 
been  enacted  punishing  the  offense  of  fornication,  although  not  accompanied  by 
circumstances  constituting  a  public  nuisance.^  These  statutes  and  the  decisions 
thereunder  do  not  agree  as  to  what  constitutes  the  offense.  Under  some  of  the 
statutes  the  canon-law  definition  is  followed,'  while  under  others  the  common-law 
definition  is  followed,'"  and  under  others  the  definition  of  the  offense  varies  from 
both."  Where  the  statute  does  not  define  the  offense,  but  merely  prescribes  a 
penalty  therefor,  the  common-law  definition  is  usually  followed."  Birth  of 
spurious  offspring  is  required  under  some  of  the  statutes.'^ 

2.  Open  and  Notorious  Fornication.  Under  the  statutory  provisions  of  some 
jurisdictions  the  open  and  notorious  living  in  fornication  is  punished  as  a  distinct 


6.  Anderson  v.  Com.,  5  Eand.  (Va.)  627, 
16  Am.  Dec.  776;  Caudrey's  Case,  5  Coke  \a, 
9a;  Wheatley  v.  Fowler,  2  Lee  Eeel.  376;  1 
Bishop  New  Cr.  L.  §  38;  Bishop  St.  Crimes, 
§   691. 

7.  A.rToansas. — Crouse  v.  State,  16  Ark.  566. 
Georgia. —  Hopper  v.  State,  54  Ga.  389. 
Indiana. —  Lumpkins  v.  Justice,  1  Ind.  557, 
Michigan. —  Delany    v.    People,     10    Mich. 

241. 

Mississippi. —  Brown  ■!'.  State,  (1890)  8  So. 
257;  Carotti  v.  State,  42  Miss.  334,  97  Am. 
Dec.  465. 

New  Jersey. —  State  i'.  Lash,  16  N.  J.  L. 
380,  32  Am.  Dec.  390;  Smith  v.  Minor,  1 
N.  J.  L.  16. 

Texas. —  State  v.  Rahl,  33  Tex.  76;  State 
V.  Smith,  32  Tex.  167;  State  v.  Foster,  31  Tex. 
578. 

Virginia. —  Com.  v.  Jones,  2  Gratt.  555 ; 
Com.  V.  Isaacs,  5  Rand.  634;  Anderson  v. 
Com.,  5  Rand.  627,  16  Am.  Dec.  776. 

United  States. —  Pollard  v.  Lyon,  91  U.  S. 
225,  23  L.  ed.  308. 

England. —  Reg.  v.  Pierson,  1  Salk.  382. 

See  23  Cent.  Dig.  tit.  "Fornication,"  §  1. 

When  committed  openly  and  publicly,  so 
as  to  make  the  acts  of  incontineney  injurious 
to  public  morals  and  society,  it  was  indict- 
able at  common  law.  Carotti  c.  State,  42 
Miss.  334,  97  Am.  Dec.  463. 

Living  in  open  and  notorious  fornication 
is  indictable  at  common  law.  Lumpkins  v. 
Justice,  1  Ind.  557;  Brown  v.  State,  (Miss. 
1890)   8  So.  257.     See,  generally.  Lewdness. 

8.  State  V.  Cox,  4  N.  C.  597 ;  State  v.  Pier- 
pont,  16  Utah  476,  52  Pac.  992;  Com.  v. 
Jones,  2  Gratt.   (Va.)   555. 

The  word  "  man  "  as  used  in  statutes  pun- 
ishing fornication  means  any  male  person 
of  the  age  of  puberty  and  capable  of  commit- 
ting the  offense,  and  is  not  limited  to  a  male 
person  over  twenty-one  years  of  age.  State 
V.  Seiler,  106  Wis.  346,  82  N.  W.  167. 

Conspiracy  to  commit  fornication  is  also 
made  an  indictable  offense  in  some  states, 
but  the  mere  consent  of  a  man  and  woman  to 
commit  the  offense  is  not  a  conspiracy  to 
commit  it.  Miles  v.  State,  58  Ala.  390.  See 
CoNSPiKACT,  8  Cyc.  620. 

9.  Where  one  party  is  married  and  the 
other  unmarried  it  has  been  held  fornication 
in  the  unmarried  person.    Buchanan  v.  State, 


55  Ala.  154;  Com.  v.  Call,  21  Pick.  (Mass.) 
•509,  32  Am.  Dec.  284;  Respublica  v.  Roberts, 
1  Yeates  (Pa.)  6,  2  Dall.  (Pa.)  124,  1  L.  ed. 
316;  Com.  v.  Kilwell,  1  Pittsb.  Leg.  J.  (Pa.) 
255;  Com.  i\  Lafferty,  6  Gratt.   (Va.)  672. 

10.  State  v.  Armstrong,  4  Minn.  335 ;  State 
V.  Taylor,  58  N.  H.  331;  State  v.  Wallace,  9 
N.  H.  515;  State  ij.  Searle,  56  Vt.  516.  But 
see  Territory  v.  Whitcomb,  1  Mont.  359,  25 
Am.  Rep.  740. 

11.  Both  parties  must  be  unmarried  under 
some  statutes.  Neil  v.  State,  117  Ga.  14,  43 
S.  E.  435;  Bennett  -v.  State,  103  Ga.  66,  29 
S.  E.  919,  68  Am.  St.  Rep.  77;  Kendrick  v. 
State,  100  Ga.  360,  28  S.  E.  120  [overruling 
Butt  V.  State,  33  Ga.  Suppl.  56];  Bigby  v. 
State,  44  Ga.  344;  Cosgrove  v.  State,  37  Tex. 
Cr.  249,  39  S.  W.  367,  66  Am.  St.  Rep.  802 ; 
Thomas  v.  State,  28  Tex.  App.  300,  12  S.  W. 
1098;  Powell  V.  State,  12  Tex.  App.  238; 
Wells  V.  State,  9  Tex.  App.  160;  State  v. 
Shear,  51  Wis.  460,  8  N.  W.  287;  State  v. 
Fellows,  50  Wis.  65,  6  N.  W.  239. 

In  Georgia  the  statute,  as  construed  by  the 
decisions,  provides  for  three  distinct  offenses : 
If  both  parties  are  married,  each  is  guilty  of 
adultery;  if  both  are  single,  each  is  guilty 
of  fornication;  if  one  is  married  and  the 
other  single,  each  is  guilty  of  adultery  and 
fornication.  Kendrick  v.  State,  100  Ga.  360, 
28  S.  E.  120;  Bigby  v.  State,  44  Ga.  344; 
Wasden  v.  State,  18  Ga.  264. 

In  Texas  fornication  is  the  living  together 
and  carnal  intercourse  with  each  other,  or 
habitual  carnal  intercourse  with  each  other 
without  living  together,  of  a  man  and  woman, 
both  being  unmarried.  Cosgrove  v.  State,  37 
Tex.  Cr.  249,  39  S.  W.  367,  66  Am.  St.  Rep. 
802;  Thomas  v.  State,  28  Tex.  App.  300,  12 
S.  W.  1098;  Powell  v.  State,  12  Tex.  App. 
238 ;  Wells  V.  State,  9  Tex.  App.  160. 

Living  together  as  man  and  wife  is  not  an 
element  of  the  offense  under  the  Missouri 
statute  relating  to  lascivious  behavior.  State 
V.  Berry,  24  Mo.  App.  466. 

12.  State  V.  Chandler,  96  Ind.  591;  Hood 
V.  State,  56  Ind.  263,  26  Am.  Rep.  21;  State 
■V.  Pearce,  2  Blackf.  (Ind.)  318;  State  v. 
Lash,  16  N.  J.  L.  380,  32  Am.  Dec.  397,  where 
the  question  is  fully  discussed  both  under 
the  canon  and  the  common  law. 

13.  Smith  V.  Minor,  1  N.  J.  L.  16.  Contra, 
Gorman  v.  Com.,  124  Pa.  St.  536,  17  Atl.  26. 
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offenise,  so  tliat  there  must  be  a  living  together  as  distinguished  from  an  occasional 
act  of  intercourse." 

3.  Void  Marriage.  Under  some  statutes  parties  cohabiting  under  a  void 
marriage  are  guiltj  of  fornication/^  or  fornication  and  adultery.^^  It  is  no  defense 
in  such  cases  that  defendant  had  received  legal  advice  before  entering  into  the 
marriage  that  it  would  be  lav?f  ul." 

III.  INDICTMENT  OR  INFORMATION.^^ 

A.  In  General.  As  fornication  is  indictable  only  under  statutory  provisions, 
an  indictment  or  information  therefor  should  as  a  general  rule  follow  the  language 
of  the  statute  so  as  to  aver  all  the  elements  of  the  offense;'^  but  it  need  not 
employ  the  precise  words  of  tiie  statute,  if  language  of  like  import  and  equivalent 
meaning  is  nsed.^ 

B.  Particular  Averments — l.  As  to  Marriage.     If  terms  negativing  the. 
marriage  relation  are  used  in  the  indictment,  the  fact  that  the  parties  were  not 
married  to  each  other,  or  to  others,  need  not  be  expressly  averred ;  ^'  but  it  is 


14.  Searles  v.  People,  13  111.  597;  Jackson 
V.  State,  116  Ind.  464,  19  N.  E.  330;  Lump- 
kins  V.  Justice,  1  Ind.  557 ;  Delany  v.  People, 

10  Mich.  241;  Brown  v.  State,  (Miss.  1890) 
8  So.  257.  See,  generally.  Lewdness.  "  Liv- 
ing together  "  means  that  the  parties  must 
dwell  or  reside  together;  abide  together  in 
the  same  habitation  as  a  common  or  joint 
residing  place.  Thomas  v.  State,  28  Tex. 
App.  300,  12  S.  W.  1098;  Bird  v.  State,  27 
Tex.  App.  635,  11  S.  W.  641,  11  Am.  St.  Rep. 
214.  An  undivorced  husband  marrying  and 
openly  living  and  cohabiting  with  an  unmar- 
ried woman  during  the  lifetime  of  his  wife 
is  guilty  of  living  in  open  and  notorious  for- 
nication. Hood  V.  State,  56  Ind.  263,  26  Am. 
Rep.  21.    And  see  Banks  v.  State,  96  Ala.  73, 

11  So.  404. 

15.  Hoover  v.  State,  59  Ala.  57,  holding 
that  as  a  marriage  between  a  negro  and  a 
white  person  is  void  their  cohabiting  is  forni- 
cation under  the  Alabama  statutes.  Marriage 
and  cohabitation  between  an  U"  divorced  hus- 
band and  an  unmarried  woman  is  fornication. 
Banks  v.  State,  96  Ala.  78,  11  So.  404;  Hood 
V.  State,  56  Ind.  263,  26  Am.  Rep.  21. 

16.  State  V.  Fore,  23  N.  C.  378.  But  where 
the  parties  leave  the  state  to  evade  its  laws 
in  consummating  such  marriage  and  with  no 
intention  of  returning,  and  they  afterward 
do  return  and  reside  in  the  state,  they  are 
not  guilty  of  fornication  and  adultery.  State 
V.  Ross,  76  N.  C.  242,  22  Am.  Rep.  678.  See 
also  Adttlteey,  1  Cyc.  954. 

17.  Hoover  v.   State,  59  Ala.   57. 

18.  Indictment  or  information  generally 
see  Indictments  and  Infobmations. 

Forms  of  indictment  or  information  see 
Cook  V.  State,  HI  Ga.  53:,  56  Am.  Dec.  410; 
State  V.  Chandler,  96  Ind.  591;  State  v. 
Stephens,  63  Ind.  542;  State  v.  Smith,  18 
Ind.  App.  179,  47  N.  E.  685 ;  State  v.  Tally, 
74' N.  0.  S"";   pt3t'!  r.  Lyerly,  52  N.  C.  15S. 

19.  Arkansas. —  Grouse  v.  State,  16  Ark. 
566. 

Georgia. —  Bennett  v.  State,  103  Ga.  66, 
29  S.  E.  919,  68  Am.  St.  Rep.  77;  Bigby 
V.  State,  44  Ga.  344. 
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Indiana. —  State  v.  Chandler,  96  Ind.  591; 
State  V.  Stephens,  63  Ind.  542. 

North  Carolina. —  State  v.  Cox,  4  N.  C. 
597. 

Texas. —  Cosgrove  v.  State,  37  Tex.  Cr. 
249,  39  S.  W.  367,  66  Am.  St.  Rep.  802; 
Jones  V.  State,  29  Tex.  App.  347,  16  S.  W. 
•  189. 

Virginia. —  Com.  v.  Isaacs,  5  Rand.  634; 
Anderson  v.  Com.,  5  Rand.  627,  16  Am.  Dec. 
776. 

Wisconsin. —  State  v.  Shear,  5L  Wis.  466, 
8  N.  W.,  287. 

See  23  Cent.  Dig.  tit.  "Fornication,"  §  1 
et  seq. 

Criminal  intent. —  It  is  not  necessary  to 
charge  a  joint  criminal  intent  in  a  prosecu- 
tion for  fornication  and  adultery,  although 
the  act  must  be  shown  to  have  been  j,oint. 
State  V.  Cutshall,  109  N.  C.  764,  14  S.  E.  107, 
26  Am.  St.  Rep.  599. 

Begetting  of  child. —  It  need  not  be  averred 
that  a  child  was  begotten  (Gorman  v.  Com., 
124  Pa.  St.  536,  17  Atl.  26),  unless  the  statute 
makes  this  an  element  of  the  offense  (Sntith 
V.  Minor,  1  N.  J.  L.  16).     See  supra,  II,  B,  1. 

20.  Georgia. —  Cook  v.  State,  11  Ga.  53,  56 
Am.  Dec.  410. 

Indiana. —  State  v.  Chandler;  96  Ind.  591; 
State  v.  Smith,  18  Ind.  App.  179,  47  N.  E. 
685. 

Montana. —  Territory  v.  Corbett,  3  Mont. 
50. 

ISforth  GaroUna. —  State  v.  Tally,  74  N.  C. 
322;  State  v.  Lyerly,  52  N.  C.  158;  State 
V.  Fore,  23  N.  C.  378. 

Pennsyliiania. —  Gorman  ».  Com.,  ]!2f4  Pa. 
St.  536,  1'7'  AtT.  26: 

See  23  Cent.  Dig.  tit.  "Fornication,"  f  1 
et  seq. 

Charging  that  defendants,  a  man  smS  a  wo- 
man, "  did  live  together  in  fornication "  has 
been  held  sufficient.  Lawson  v.  State,  20 
Ala.  65,  56  Am.  Dec.  182. 

21.  State  V.  Stephens,  63  Ind.  542;  State  v. 
Gooch,  7  Blackf.  (Ind.)  468;  State  v.  Lash- 
ley,  84  N.  C.  754;  Heckman  v.  Swartz,  64 
Wis.  48,  24  N.  W.  473. 
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otherwise  if  there  is  nothing  else  in  the  indictment  negativing  the  marriage  rela- 
tion ;^^  and  it  has  been  held  in  those  jurisdictions  where  fornication  is  punished 
only  when  committed  with  a  single  woman,  that  the  fact  that  the  woman  is  not 
married  must  be  alleged.^ 

2.  As  TO  Time  of  Offense.  Although  the  indictment  or  information  must  allege 
the  day  apon  which  the  offense  was  committed,  it  is  sufficient  if  the  evidence 
shows  it  to  have  been  committed  on  any  day  within  the  statute  of  limitations.^* 
The  fact  that  the  time  laid  in  an  information  does  not  correspond  with  the  time 
stated  in  the  affidavit  upon  which  the  information  is  based  does  not  make  the 
information  defective.^ 

C.  Description  of  Parties.  An  indictment  or  information  for  fornication 
should  so  describe  the  parties  as  to  bring  them  within  the  statute.^"  It  has  been 
held  that  describing  a  married  woman  as  a  "  spinster"  in  an  indictment  under  a 
statute  for  fornication  and  adultery  is  no  ground  for  arrest  of  judginent.^^ 

D.  Joinder  of  Parties.  As  a  general  rule  the  participants  may  be  indicted 
either  jointly  or  severally,^  although  in  some  jurisdictions  the  statute  is  such  as 
to  require  them  to  be  indicted  severally.^'  If  jointly  indicted  it  is  within  the 
discretion  of  the  court  whether  they  shall  be  tried  jointly  or  separately.^ 

E.  Joinder  of  Counts.^'  It  has  been  held  that  a  count  for  fornication  may 
be  joined  with  a  count  for  rape,'^  or  for  adultery. ^^ 

F.  Amendment.  An  information  insufficiently  charging  the  oflEense  may  be 
amended  by  making  the  necessary  insertion.^ 

IV.  EVIDENCE. 

A.  Competency  of  Witnesses.  The  general  rules  governing  the  compe- 
tency of  witnesses  in  criminal  cases  are  applicable  of  course  in  prosecutions  for 
fornication.^  Thus  the  rule  that  a  husband  or  wife  cannot  be  a  witness  for  or 
against  each  other  in  criminal  cases  appiiee  in  prosecutions  for  fornication.^^  A 
divorced  husband  is  incompetent  to  testify  against  his  wife  and  one  jointly  tried 
with  her  as  to  the  adulterous  intercourse  or  any  other  fact  which  occurred  while 
the  marriage  subsisted.''  But  a  husband  may  testify  as  to  his  wife's  marriage  to 
him,^  or  against  the  male  defendant  when  tried  separately.^'     A  married  woiian 

22.  Crouse  v.  State,  16  Ark.  566;  State  r.  31.  See,   generally.   Indictments   and   In- 
Dicklnson,   18  N.  C.  349;   State  v.  Aldridge,       formations. 

14  N.  C.  331.  32.  Jackson  v.  State,  91  Wis.  253,  64  N.  W. 

23.  Com.  V.  Murphy,  2  Allen  (Mass.)   163;       838. 

Cosgrove  v.  State,  37  Tex.  Cr.  249,  39  S.  W.  33.  State  u.  Hinton,  6  Ala.  864. 

367,  66  Am.  St.  Eep.  802;  Stebbins  v.  State,  34.  Jackson  v.  State,  91  Wis.  253,  64  N.  W. 

31  Tex.  Cr.  294,  20  S.  W.  552.     See  State  v.  838,    holding   that   an    information    charging 

Searle,  56  Vt.  516,  holding  that  an  indictment  that  defendant  "did  commit  fornication  and 

failing   to   allege    that   the   woman   was   un-  have  sexual  intercourse  with  .  .  .  ,  a  female 

married  was  fatally  defective.  of  previous  chaste  character,"  fourteen  years 

'    24.  Com.  V.  Burk,  3  Lane.  L.  Rev.    (Pa.)  old,  could  be  amended  by  inserting  the  word 

138.     See,   generally.   Indictments   and  In-  "  single "    before    the   word   "  female."     See, 

FORMATIONS.  generally.  Indictments  and  Informations. 

25.  State  v.  Record,  16  Ind.  111.    See,  gen-  35.  See,  generally,  Witnesses. 
erally.  Indictments  and  Informations.  36.  See,  generally,  Witnesses. 

26.  See,   generally,  Indictments  and  In-  37.  State  v.  Raby,  121  N.  C.  682,  28  S.  E. 
FOEMATIONS.  490 ;  State  x,.  Jolly,  20  N".  C.  108,  32  Am.  Dec. 

27.  State  v.  Guest,  100  N.  C.  410,  6  S.  E.  656.     Nor  is  such  testimony  made  competent 
253.  against  the  male  defendant  by  the  fact  that 

28.  State  v.  Cox,  4  N.  C.  597;  Ledbetter  v.  it  is  received  at  the  trial,  over  objection,  and 
State,  21  Tex.  App.  344,  17  S.  W.  427.  he  alone  appeals  from  the  verdict.     State  v. 

Incestuous  fornication  is  not  a  joint  offense  Jolly,  supra. 

and  one  person  may  be  indicted  and  convicted  38.  State  v.  McDuffie,   107   N.   C.   885,   12 

thereof.     Powers  r.  State,  44  Ga.  209.  S.  E.  83. 

29.  Foster  v.  State,  41  Ga.  582;  Wasden  v.  39.  State  v.  Guest,  100  N.  C.  410,  6  S.  E. 
State,  18  Ga.  264.  253,  where  the  woman  pleaded  guilty  and  the 

30.  Stewart   t.  State,   64  Miss.  626,  2  So.  male  defendant  was  tried  on  the  plea  of  not 
73.    See  Criminal  Law,  12  Cyc.  505.  guilty. 
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is  a  competent  witness  to  prove  the  criminal  connection  with  her ;  but  not  the 
non-access  of  lier  husband* 

B,  Presumptions  and  Burden  of  Proof — l.  In  General.  It  is  incumbent 
upon  the  state,  in  a  prosecution  for  fornication,  to  prove  affirmatively  all  the 
material  elements  of  the  ofEense  as  alleged  in  the  indictment ;  *^  and  the  proof 
nmst  make  out  a  case  within  the  statute  defining  or  prescribing  the  penalty  for 
the  offense.*' 

2.  Criminal  Intent  —  a.  In  General.  The  general  rule  that  to  constitute  a 
ci-ime  a  criminal  intent  must  be  shown  applies  to  prosecutions  for  fornication.^ 
But  where  the  acts  constituting  the  offense  are  knowingly  and  intentionally  com- 
mitted, criminal  intent  will  be  presumed;^  and  the  burden  of  showing  any 
extenuating  circumstances  is  on  defendant.^ 

b.  Unlawful  Marriage.  This  intent  will  be  inferred  from  marrying  and 
cohabiting  with  one  who  at  the  time  has  a  living  spouse  by  a  former  marriage,*^ 
except  where  it  is  shown  that  the  cohabitation  followed  2,  prima  facie  valid  mar- 
riage ;  the  burden  in  such  case  being  on  the  state  to  prove  guilty  knowledge.^' 

e.  Joint  Intent.  In  a  prosecution  for  fornication  and  adultery  under  the  North 
Carolina  statute,  although  the  joint  act  must  be  shown,  it  is  not  necessary  to  charge 
or  prove  a  joint  intent.  The  absence  of  criminal  intent  may  be  shown  in  defense 
by  either  party,  but  when  so  shown  it  does  not  inure  to  the  other's  benefit.^ 

3.  As  TO  Death  of  Absent  Spouse.  The  burden  of  proving  the  death  of  an 
absent  husband  in  those  jurisdictions  in  which  the  woman  must  be  unmarried  is 
on  the  prosecution.^' 

4.  As  TO  Marriage.  In  the  absence  of  proof  of  marriage,  it  is  generally  pre. 
sumed  that  the  parties  are  single  and  unmarried,  and  the  burden  is  on  them  to 
rebut  that  presumption.™ 

5.  As  TO  Continuance  of  Intercourse.  Criminal  intercourse,  once  shown,  is 
presumed  to  continue,  where  the  conditions  remain  the  same.^^ 


40.  Com.  V.  Shepherd,  6  Binn.  (Pa.)  283, 
6  Am.  Dec.  449;  Com.  v.  Wentz,  1  Ashm. 
(Pa.)  269;  Com.  v.  Connelly,  1  Browne  (Pa.) 
284.    See,  generally,  Witnesses. 

41.  Neil  V.  State,  117  Ga.  14,  43  S.  E.  435; 
Bennett  v.  State,  103  Ga.  66,  29  S.  E.  919,  68 
Am.  St.-  Rep.  77 ;  Territory  v.  Whitcomb,  1 
Mont.  359,  25  Am.  Rep.  740;  Mitchell  v. 
State,  38  Tex.  Cr.  325,  42  S.  W.  989;  McCabe 
V.  State,  34  Tex.  Cr.  418,  30  S.  W.  1063; 
Wells  V.  State,  9  Tex.  App.  160;  State  v. 
Shear,  51  Wis.  460,  8  N.  W.  287. 

42.  Neil  V.  State,  117  Ga.  14,  43  S.  E.  435; 
Bennett  v.  State,  103  Ga.  66,  29  S.  E.  919,  68 
Am.  St.  Rep.  77;  "Jackson  v.  State,  116  Ind. 
464,  19  N.  E.  330;  Wells  v.  State,  9  Tex. 
App.  160;  State  v.  Shear,  51  Wis.  460,  8 
N.  W.  287. 

43.  See  Cbiminal  Law,  12  Cyc.  147. 

44.  Hoover  v.  State,  59  Ala.  57.  See  State 
V.  Cutshall,  109  N.  C.  764,  14  S.  E.  107,  26 
Am.  St.  Rep.  599. 

Proof  of  habitual  sexual  intercourse  is  suf- 
ficient to  show  criminal  intent.  State  v. 
Cody,  111  N.  C.  725,  16  S.  E.  408. 

45.  State  v.  Cody,  HI  N.  C.  725,  16  S.  E. 
408. 

46.  State  v.  Cutshall,  109  N.  C.  764,  14 
S.  E.  107,  26  Am.  St.  Rep.  599. 

Where  a  husband  marries  and  cohabits  with 
an  unmarried  woman,  knowing  that  his  first 
wife  is  living  and  undivorced,  criminal  intent 
will  be  presumed.  Hood  v.  State,  56  Ind. 
263,  26  Am.  Rep.  21. 

[IV,  A] 


Lack  of  knowledge  as  a  defense. —  The  wo- 
man may  set  up  her  lack  of  knowledge  of  a 
prior  marriage  of  her  husband,  where  she 
ceased  to  cohabit  with  him  upon  becoming 
aware  of  such  marriage.  State  v.  Cutshall, 
109  N.  C.  764,  14  S.  E.  107,  26  Am.  St.  Rep. 
599. 

47.  Banks  v.  State,  96  Ala.  78,  11  So.  404. 

48.  State  v.  Cutshall,  109  N.  C.  764,  14 
S.  E.  107,  26  Am.  St.  Rep.  599  [overruling 
State  V.  Mainor,  28  N.  C.  340]. 

49.  Williams  v.  State,  86  Ga.  548,  12  S.  E. 
743,  holding  that  on  a  charge  of  fornication 
with  an  unmarried  woman,  who  appears  to 
have  had  a  husband  living  six  or  seven  years 
before  the  offense,  there  can  be  no  convictioi) 
without  evidence  of  his  death. 

50.  Territory  v.  Jaspar,  7  Mont.  1,  14  Pac. 
647  idistinguisMng  Territory  v.  Whitcomb,  1 
Mont.  359,  25  Am.  Rep.  740]  ;  Gaunt  v.  State, 
50  N.  J.  L.  490,  14  Atl.  600  [reversed  on 
other  grounds  in  52  N.  J.  L.  178,  19  Atl. 
135];  State  v.  McDuffie,  107  N.  C.  885,  13 
S.  E.  83.  Contra,  under  the  Georgia  statute. 
Neil  V.  State,  117  Ga.  14,  43  S.  E.  435;  Ben- 
nett V.  State,  103  Ga.  66,  29  S.  E.  919,  68 
Am.  St.  Rep.  77. 

Omission  to  prove  the  singleness  of  the 
woman  on  an  indictment  for  fornication  is 
not  error.  Gaunt  v.  State,  50  N.  J.  L.  490, 
14  Atl.  600.  52  N.  J.  L.  178,  19  Atl.  135. 

51.  Carotti  v.  State,  42  Miss.  334,  97  Am. 
Dec.  465,  holding  this  to  be  true  where  the 
parties  remain  under  the  same  roof. 
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C.  Admissibility  of  Evidence  —  l.  In  General.  The  general  rules  govern- 
ing the  admissibility  of  evidence  in  criminal  cases  apply  of  course  in  prosecu- 
tions for  fornication.^^  Defendant's  or  the  other  party's  prior  reputation  for 
chastity  is  irrelevant.^^ 

2.  Admissions  and  Confessions  —  a.  Of  Defendant.  Voluntary  admissions  or 
confessions  of  guilt  by  defendant  may  be  received  in  evidence  as  proof  of  the 
offense." 

b.  Of  Co-Defendant.  The  admissions  or  declarations  of  one  defendant  are  not 
admissible  in  evidence  against  the  other.^^  Such  admissions,  however,  may  be 
admitted  on  a  joint  trial,  if  the  jury  are  instructed  that  they  can  only  be  consid- 
ered in  determining  the  guilt  of  the  person  making  them.'^ 

3.  As  TO  Intercourse.  Since  the  nature  of  the  offense  is  such  that  it  can  very 
rarely  be  directly  proved,  circumstantial  evidence,  such  as  the  acts  and  conduct  of 
the  parties  toward  eacli  other,  is  always  admissible  to  prove  their  guilt." 

4.  Other  Offenses^  —  a.  In  General.  Evidence  tending  to  show  defendant's 
commission  of  a  similar  but  distinct  offense  with  the  same  person  is  admissible  for 
the  purpose  of  raising  an  inference  or  presumption  that  he  committed  the  particu- 
lar act  with  which  he  is  charged.^'  But  evidence  that  the  woman  has  had  carnal 
intercourse  with  other  men  is  immaterial,™  except  in  rebuttal  of  her  testimony." 
Evidence  admissible  to  prove  the  offense  on  general  grounds  is  not  inadmissible 
because  it  discloses  another  distinct  offense.^^ 

b.  Prior  Acts  of  Familiarity.  Evidence  of  prior  acts  of  familiarity  between 
the  same  parties  may  be  introduced  as  tending  to  show  the  probability  of  tlie 


53.  See  Criminal  Law,  12  Cyc.  87  et  seq. ; 
Evidence,  16  Cyc.  821. 

Testimony  on  former  trial. —  Evidence  as  to 
what  the  prosecutrix  testified  before  the  jus- 
tice in  a  trial  for  bastardy  is  properly  re- 
jected, unless  the  proper  foundation  is  laid 
to  impeach  her  by  asking  her  whether  she 
did  so  testify,  as  it  is  proposed  to  prove.  The 
evidence  for  any  other  purpose  would  be 
hearsay.     Hollis  v.  State,  77  Ga.  74. 

Evidence  of  divorce. —  Evidence  that  de- 
fendant, prior  to  a  second  marriage,  obtained 
-a.  decree  of  divorce  from  his  first  wife  by  a 
court  having  no  jurisdiction  of  either  the 
parties  or  the  action  is  inadmissible.  Hood 
■V.  State,  56  Ind.  263,  26  Am.  Rep.  21. 

As  to  marriage. —  It  is  competent  to  prove 
that  defendant  had  a  wife  living  at  the  time 
of  the  commission  of  the  offense;  and  it  is 
not  error  to  admit  proof  of  this  fact,  although 
it  is  not  denied  by  defendant.  State  v.  Manly, 
95  N.  C.  661.  Admission  of  testimony  that 
defendant  was  unmarried  is  not  error,  there 
being  no  issue  as  to  his  being  married.  Mc- 
Camant  r.  State,  (Tex.  Cr.  App.  1896)  34 
S.  W.  610. 

53.  Boatwright  v.  State,  42  Tex.  Cr.  442, 
60  S.  W.  760. 

54.  State  v.  Einehart,  106  N.  C.  787,  11 
S.  E.  512.  See  Burger  v.  State,  81  Ga.  196, 
6  S.  E.  282.  See  Criminal  Law,  12  Cyc.  459 
et  seq. 

55.  State  v.  Einehart,  106  N.  C.  787,  11 
S.  E.  512.  See  Criminal  Law,  12  Cyc.  435, 
440. 

Declarations  of  the  man  with  whom  illicit 
connection  is  charged  are  not  admissible 
against  the  woman,  being  but  hearsay  evi- 
dence.    Spencer  i:.  State,  31  Tex.  64. 

To  prove  death  of  spouse. —  Declarations  of 
a  married  woman  that  she  heard  her  husband 


was  dead  are  not  admissible  to  prove  such 
fact  on  trial  of  a  man  for  adultery  and  forni- 
cation with  her  as  an  unmarried  woman,  it 
not  appearing  from  whom  her  information 
was  derived.  Williams  v.  State,  86  Ga.  548, 
12  S.  E.  743. 

56.  State  v.  Einehart,  106  N.  C.  787,  11 
S.  E.  512. 

57.  Lawson  v.  State,  20  Ala.  65,  56  Am. 
Dec.  182;  Jackson  v.  State,  116  Ind.  464,  19 
N.  E.  330;  State  v.  Dukes,  119  N.  C.  782,  25 
S.  E.  786;  State  v.  Austin,  108  N.  C.  780,  13 
S.  E.  219;  State  v.  Eliason,  91  N.  C.  564; 
State  V.  Poteet,  30  N.  C.  23;  Com.  v.  Burk, 
3  Lane.  L.  Eev.  (Pa.)  138,  holding  that, 
upon  a  trial  for  fornication,  it  was  proper 
to  admit  evidence  of  an  alleged  promise  of 
marriage  by  defendant  to  the  woman,  and  the 
giving  of  rings  pursuant  thereto,  as  it  showed 
the  acquaintance  of  the  parties  and  the  ex- 
tent of  their  intimacy. 

Hearsay  evidence  of  the  general  reputation 
that  defendant  lived  in  fornication  with  a 
woman  is  inadmissible.  Overstreet  v.  State, 
3  How.   (Miss.)   328. 

58.  See  Evidence,  12  Cyc.  405. 

59.  State  v.  Guest,  100  N.  C.  410,  6  S.  E. 
253. 

60.  Eodes  v.  State,  38  Tex.  Cr.  328,  42 
S.  W.  990. 

61.  Gaunt  v.  State,  52  N.  J.  L.  178,  19  Atl. 
135. 

62.  State  v.  Case,  93  N.  C.  545,  53  Am. 
Eep.  471  (holding  that  evidence  as  to  the 
marriage  of  the  woman  was  admissible  not- 
withstanding it  disclosed  an  attempt  to  bribe 
a  juror)  ;  Com.  v.  Bell,  166  Pa.  St.  405,  31 
Atl.  123  (holding  that  in  a  prosecution  for 
incestuous  fornication  evidence  of  prior  acts 
between  the  parties  is  admissible,  although 
it  discloses  another  offense ) . 
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offense  eliarged,  and  as  corroborative  oT  evidence  indicating  the  commission  of 
the  alleged  offense,*^  provided  the  prior  acts  were  committed  within  the  period 
prescribed  by  statute  before  the  presentment  of  the  indictment.^ 

e.  Subsequent  Aets  of  Familiarity.  Evidence  of  acts  that  transpired  since 
the  finding  of  the  indictment  may  be  admitted  as  tending  to  show  an  illicit  con- 
tinuation of  the  conduct  of  the  parties,**  if  such  acts  are  not  too  remote  in  point 
of  time  to  afford  a  reasonable  inference  of  guilt.** 

D.  Weig-ht  and  SufBeiency  of  Evidence  —  l.  In  General.  The  evidence  to 
sustain  a  conviction  must  be  sufficient  to  support  the  charge  alleged  in  the  indict- 
ment beyond  a  reasonable  doubt,*'  although  it  may  be  under  oath  of  but  one 
credible  witness.*'  The  weight  to  be  given  to  the  evidefnce  is  for  the  jury  to 
decide,  taking  into  consideration  all  the  circumstances  of  the  case.*'  It  has  been 
said  that  less  evidence  may  justify  a  jury  in  finding  either  a  single  or  married 
man  guilty  of  fornication  witli  another  man's  wife,  than  in  finding  a  single  man 
guilty  of  fornication  with  a  single  woman.™ 

2.  Accomplice  Testimony.  The  testimony  of  an  accomplice  may  be  sufficient 
to  convict,''  although  as  a  general  rule  it  must  be  supported  by  other  evidence 


63.  Alsabrooks  v.  State,  52  Ala.  24;  Bass 
V.  State,  103  Ga.  227,  29  S.  E.  966;  State  v. 
Dukes,  119  N.  C.  782,  25  S.  E.  786;  State  v. 
Wheeler,  104  N.  C.  893,  10  S.  E.  491 ;  State 
V.  Guest,  100  N.  C.  410,  6  S.  E.  253;  State  v. 
Pippin,  88  N.  C.  646;  State  v.  Kemp,  87  N.  C. 
538. 

The  fact  that  such  evidence  was  not  intro- 
duced before  the  grand  jury  does  not  render 
it  inadmissible  for  this  purpose.  Bass  v. 
State,  103  Ga.  227,  29  S.  E.  966. 

Incestuous  fornication. —  On  a  trial  for  in- 
cestuous fornication  it  is  competent  for  the 
commonwealth  to  introduce  evidence  of  prior 
illicit  relations  between  the  parties.  Com.  v. 
Bell,  166  Pa.  St.  405,  31  Atl.  123. 

64.  Stewart  v.  State,  64  Miss.  626,  2  So. 
73;  Com.  V.  Bell,  166  Pa.  St.  405,  31  Atl. 
123. 

Acts  beyond  the  statutory  period. —  Testi- 
mony that  accused,  charged  with  fornication, 
had  had  habitual  carnal  intercourse  with  the 
person  with  whom  the  offense  was  committed, 
during  a  period  of  eleven  years  previously, 
and  that  she  had  borne  him  six  children,  is 
inadmissible  as  covering  a  period  of  more 
than  two  years  anterior  to  the  presentment  of 
the  indictment.  Duncan  v.  State,  (Tex.  Cr. 
App.  1898)   45  S.  W.  921. 

65.  Alsabrooks  r.  State,  52  Ala.  24;  Stew- 
art v.  State,  64  Miss.  626,  2  So.  73;  State  v. 
Rabv,  121  N.  C.  682,  28  S.  E.  490. 

66.  Stewart  v.  State,  64  Miss.  626,  2  So. 
73. 

67.  Mathews  v.  State,  101  Ga.  547,  29  S.  E. 
424;  McCabe  v.  State,  34  Tex.  Cr.  418,  30 
S.  W.  1063;  Ledbetter  v.  State,  21  Tex.  App. 
344,  17  S.  W.  427.  An  indictment,  charging 
in  one  count  fornication  and  bastardy  and  in 
another  adultery,  is  supported  as  to  both 
counts  by  evidence  of  a  single  intercourse, 
as  seduction,  adultery,  and  incest  each  in- 
volve a.  fornication,  and  bastardy  is  one  of 
the  common  incidents  of  fornication.  Com. 
V.  Burk,  3  Lane.  L.  Rev.   (Pa.)    138. 

That  the  parties  unlawfully  lived  together, 
not  being  married  to  each  other,  is  sufficient 
to    prnvp    fornication,    and    it    need    not   be 
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shown  that  they  were  not  married  to  other 
persons.  Territory  v.  Jasper,  7  Mont.  1,  14 
Pac.  647  Idistinguishing  Territory  v.  Whit- 
comb,  1  Mont.  359,  25  Am.  Rep.  740]. 

Evidence  so  slight  as  to  give  rise  to  a  mere 
suspicion  or  possibility  of  guilt  is  not  suffi- 
cient.    State  V.  Waller,  80  N.  C.  401. 

68.  Com.  V.  Cregor,  7  Gratt.   (Va.)   591. 

69.  Bodiford  v.  State,  86  Ala.  67,  5  So.  559, 
11  Am.  St.  Rep.  20;  Buchanan  v.  State,  55 
Ala.  154;  Means  v.  State,  99  Ga.  205,  25 
S.  E.  682;  Musfelt  v.  State,  64  Nebr.  445, 
90  N.  W.  237;  State  v.  Raby,  121  N.  0.  682, 
28  S.  E.  490. 

Evidence  is  insufficient  to  go  to  the  jury, 
where,  on  the  trial  of  a  man  for  fornication 
and  adultery  with  a  woman  who  lived  at  his 
house,  it  does  not  appear  that  the  woman 
was  single,  or  that  she  was  not  defendant's 
wife,  or  that  :her  child,  born  while  she  lived 
at  defendant's  house,  was  a  bastard.  State 
f.  Pope,  109  N.  C.  849,  13  S.  E.  700. 

The  admissions  or  confessions  of  a  defend- 
ant, if  corroborated  by  other  evidence,  may 
authorize  the  jury  to  return  a  verdict  of 
guilty.  Burger  v.  State,  81  Ga.  196,  6  S.  E. 
282. 

Evidence  of  prior  acts  of  familiarity  can  be 
considered  by  the  jury  only  as  a  mere  cir- 
cumstance in  the  case,  to  be  taken  together 
with  other  circumstances,  and  to  show  merely 
the  relations  between  the  parties.  Bass  v. 
State,  103  Ga.  227,  29  S.  E.  966.  And  see 
supra,  IV,  C,  4,  b. 

70.  Silvernail  v.  Westerman,  11  Luz.  Leg. 
Reg.   (Pa.)  5. 

71.  Com.  V.  Betz,  2  Woodw.  (Pa.)  210, 
holding  that  evidence  of  a  sworn  statement 
made  by  the  mother  of  a  bastard  child,  in 
open  court,  is  sufficient  to  convict  the  person, 
pointed  out  as  the  father  of  the  child,  of  for- 
nication, without  proof  of  an  antecedent 
charge  against  him. 

Where  the  accomplice's  testimony  is  unim- 
peached  or  undenied  it  will  be  sufficient,  es- 
peciilly  if  there  are  some  corroborative  cir- 
cumstances. Mitchell  V.  State,  81  Ga.  458, 
8  S.  E.  444. 
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corroborating  it  on  such  material  facts  as  constitute  elements  of  the  offense 
charged.'^ 

3.  As  TO  Carnal  Knowledge.  Carnal  intercourse  must  in  most  eases  be 
inferred  from  circumstances.™  The  circumstances,  to  warrant  a  conviction,  must 
be  such  as  to  produce  a  behef  or  conviction  that  the  parties  have  been  cohabiting 
or  have  had  sexual  intercourse.''^ 

E.  Variance.  The  evidence  adduced  must  correspond  with  all  the  essential 
allegations  of  the  indictment,  and  any  variance  therefrom  is  fatal.'' 

V.  INSTRUCTIONS. 

A.  In  General.  The  court  may  properly  instruct  that  a  conviction  for  forni- 
cation may  be  had  on  circumstantial  evidence,  showing  guilt  beyond  a  reasonable 
donbt,''^  and  that  the  jury  cannot  convict  upon  evidence  alone  of  previous  lascivi- 
ous conduct,  but  shall  consider  it  only  as  a  circumstance  in  the  case,  where  the 
state  relies  for  conviction  upon  only  one  of  a  number  of  like  offenses."  But  it 
cannot  properly  give  an  instruction  upon  the  weight  of  the  evidence,''^  or  an 
instruction  expressing  an  opinion  on  a  question  of  fact.''*  Nor  can  the  court 
instruct  for  a  conviction  on  proof  of  acts  not  alleged  in  the  indictment  or  infor- 
mation.^    Where  corroboration  of  an  accomplice  is  necessary,^'    a   charge    on 


72.  Mitchell  v.  State,  38  Tex.  Cr.  325,  42 
S.  W.  989.  It  need  not  be  corroborative  of 
every  material  fact,  but  only  of  such  as  con- 
stitute a  necessary  element  of  the  offense 
charged.  State  v.  Collett,  20  Utah  290,  58 
Pac.  684  [folloioing  State  v.  Spencer,  15  Utah 
149,  49  Pac.  302]. 

As  to  chastity. —  It  is  not  necessary  to  cor- 
roborate the  testimony  of  a  female  of  pref 
vious  chaste  character  and  under  eighteen 
years  of  age,  as  to  her  chastity,  to  sustain 
a  conviction.  State  v.  Seller,  106  Wis.  346, 
82  N.  W.  167. 

73.  Lawson  v.  State,  20  Ala.  65,  56  Am. 
Dec.  182;  Means  v.  State,  99  Ga.  205,  25 
S.  E.  682;  Jackson  v.  State,  116  Ind.  464,  19 
N.  E.  330;  Van  Dolsen  v.  State,  1  Ind.  App. 
108,  27  N.  E.  440;  State  v.  Rinehart,  106 
N.  C.  787,  11  S.  E.  512. 

74.  Davis  v.  State,  92  Ga.  458,  17  S.  E. 
336;  Searles  v.  People,  13  111.  597. 

Circumstances  which  raise  such  a  presump- 
tion of  guilt  as  to  leave  no  reasonable  doubt 
in  that  respect  in  the  minds  of  the  jury  are 
sufficient.  Jackson  t.  State,  116  Ind.  464, 
19  N.  E.  330;  State  v.  Dukes,  119  N.  0.  782, 
25  S.  E.  786;  State  v.  Eliason,  91  N.  C.  564; 
State  V.  Poteet,  30  N.  C.  23. 

Living  in  same  house. —  It  is  not  sufficient 
evidence  to  warrant  a  conviction  of  fornica- 
tion that  parties  lived  together  in  the  same 
house,  but  in  diilerent  rooms  (Smelser  v. 
State,  31  Tex.  95)  ;  or  that  they  lived  in  the 
same  house,  and  the  woman  gave  birth  to  two 
children  after  her  husband's  death  (Ham  v. 
State,  (Tex.  App.  1890)  15  S.  W.  405);  or 
at  common  law  that  the  parties  lived  together 
under  the  same  roof  as  master  and  servant, 
and  that  there  were  only  occasional  instances 
of  illicit  intercourse  between  them  (Carotti 
V.  State,  42  Miss.  334,  97  Am.  Dec.  465 ) . 

75.  State  v.  Summers,  98  N.  C.  702,  4  S.  E. 
120,  holding,  however,  that  on  an  indictment 
for  fornication  and  adultery,  where  the  of- 
fense is  proved,  it  is  no  bar  to  a  conviction 
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that  the  evidence  also  showed  the  accused  to 
have  been  guilty  of  rape. 

Time  of  offense. —  Where  the  indictment 
does  not  aver  the  day  on  which  the  offense 
was  committed,  if  the  evidence  shows  it  to 
have  been  committed  within  the  statutory 
period  there  is  no  variance.  Com.  v.  Burk,  3 
Lane.  L.  Rev.  (Pa.)   138. 

Arrest  of  judgment. —  Where  an  indictment 
in  one  count  charges  fornication  and  bastardy, 
and  in  a  second  count  incestuous  fornication 
and  bastardy,  it  is  no  ground  for  arresting 
the  judgment  after  verdict  of  guilty  that  the 
evidence  showed  that  the  indictment  should 
have  been  for  adultery.  Com.  v.  Kammer- 
diner,  165  Pa.  St.  222,  30  Atl.  929. 

76.  State  v.  Dukes,  119  N.  C.  782,  25  S.  E. 
786.  And  see  Buchanan  v.  State,  55  Ala, 
154. 

Suspicious  facts. —  But  a  charge  to  the  jury 
that  they  may  convict  unless  they  can  recon- 
cile all  the  suspicious  facts  proved,  and  make 
them  harmonize  with  defendant's  innocence, 
is  erroneous.    Buchanan  v.  State,  55  Ala.  154. 

77.  Bass  V.  State,  103  Ga.  227,  29  S.  E. 
966. 

78.  Ledbetter  v.  State,  21  Tex.  App.  344, 
17  S.  W.  427.  An  instruction  that  certain 
circumstances  are  conclusive  of  guilt  is  er- 
roneous.   Ellis  V.  State,  20  Ga.  438. 

79.  Com.  V.  Betz,  2  Woodw.  (Pa.)  210, 
holding  that  an  instruction  in  a  prosecution 
for  fornication  and  bastardy  that,  if  the  jury 
find  that  declarations  of  the  woman  were 
made  after  the  pains  of  labor  had  begun  they 
would  be  justified  in  finding  that  they  were 
made  in  the  "  extremity  of  labor "  specified 
in  the  statute,  was  improper. 

80.  Powell  V.  State,  12  Tex.  App.  238,  hold- 
ing that  where  one  of  the  modes  of  commit- 
ting the  offense  is  charged,  it  is  radical  error 
to  instruct  for  conviction  if  the  other  mode 
has  been  proved. 

81.  See  supra,  IV,  D,  2.  And  see  Cbiminal 
Law,  12  Cyc.  453. 

[V,A] 
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accomplice  testimony  should  instruct  the  jury  that  defendant  can  be  convicted 
only  where  it  appears  that  such  testimony  was  corroborated  by  other  testimony 
and  define  the  nature  of  the  required  corroborative  testimony.^^  The  court  iii 
defining  the  offense  must  define  it  as  alleged  in  the  indictment  or  information.^ 
B.  Directing'  Verdict.  The  court  may  direct  a  verdict  of  acquittal  where 
the  evidence  is  not  reasonably  sufficient  to  warrant  an  inference  of  guilt.^* 

VI.  VERDICT  AND  JUDGMENT. 

A.  In  General.  Parties  tried  jointly  on  a  joint  indictment  for  fornication 
must  be  jointly  acquitted  or  jointly  convicted.^'  But  this  does  not  prevent  them 
from  being  tried  separately,  although  jointly  indicted,  and  one  convicted  and  pun- 
ished or  acquitted  before  the  other  is  tried  and  convicted  or  acquitted.^'  A  trial 
and  conviction  for  fornication  bars  a  subsequent  trial  for  a  larger  offense  with 
which  it  was  joined,^'  and  an  acquittal  or  conviction  on  an  indictment  for  another 
offense  bars  a  subsequent  indictment  for  fornication  on  the  same  acts.^ 

B.  On  Indictment  For  Another  Offense.  A  conviction  for  fornication  may 
be  had  under  an  indictment  for  any  offense  of  which  it  is  an  element,  if  there  are 
proper  allegations  in  the  indictment  to  include  it ;  *'  but  a  conviction  cannot  be 


82.  Mitchell  v.  State,  38  Tex.  Cr.  325,  42 
S.  W.  989,  holding  also  that  a  charge  merely 
that  defendant  could  not  be  convicted  upon 
the  unsupported  testimony  of  the  accomplice 
was  insufficient. 

83.  Mitchell  v.  State,  38  Tex.  Cr.  325,  42 
S.  W.  989.  But  where  living  together  as  man 
and  wife  is  not  an  element  of  the  offense,  it 
is  not  necessary  to  instruct  the  jury  that 
they  must  find  this  fact.  State  v.  Berry,  24 
Mo.  App.  466. 

84.  State  v.  Waller,  80  N.  C.  401.  But 
direction  to  acquit  of  the  bastardy  charge  in 
a  prosecution  under  an  indictment  charging 
fornication  and  bastardy  in  one  count,  and 
adultery  in  another,  is  properly  refused,  if 
the  jury  may  find  the  fact  of  intercourse  both 
before  and  after  defendant's  marriage  to  an- 
other person,  and  both  intercourses  were 
within  the  period  of  gestation  so  that  either 
may  have  resulted  in  begetting  the  child. 
Com.  V.  Burk,  3  Lane.  L.  Rev.   (Pa.)   138. 

85.  State  v.  Bain,  112  Ind.  335,  14  N.  E. 
232;  State  v.  Rinehart,  106  N.  C.  787,  11 
S.  E.  512.  But  see  State  v.  Cutshall,  109 
N.  C.  764,  14  S.  E.  107,  26  Am.  St.  Rep.  599 
\overruling  State  v.  Mainor,  28  N.  C.  340] 
(holding  that,  on  a  prosecution  for  fornication 
and  adultery,  one  defendant  may  be  convicted 
and  the  other  acquitted,  as  the  offense  is 
joint  in  the  physical  acts  only,  and  there  is 
no  necessity  to  prove  a  joint  criminal  intent); 
Ledbetter  v.  State,  21  Tex.  App.  344,  17  S.  W. 
427. 

Incestuous  fornication  is  not  a  joint  offense, 
and  one  person  may  be  convicted  thereof. 
Powers  V.  State,  44  Ga.  209. 

Lewd  and  lascivious  cohabitation  is  a  joint 
offense  of  which  both  parties  must  be  guilty 
or  neither.  Delany  v.  People,  10  Mich.  241. 
See,  generally.  Lewdness. 

86.  Delany  v.  People,  10  Mich.  241;  State 
V.  Parham,  50  N.  C.  416.  Where,  on  a  joint 
indictment  for  fornication  and  adultery,  one 
of  the  parties  is  not  taken  and  a  general  ver- 
dict of  guilty  is  found  against  the  other,  it  is 

[V,A] 


no  ground  for  arrest  of  judgment.     State  v, 
Lyerly,  52  N.  C.  158. 

87.  Com.  V.  Arner,  149  Pa..  St.'  35,  24  Atl. 
83,  holding  that  a  trial  and  conviction  for 
fornication  and  bastardy  bars  a  subsequent 
trial  for  statutory  rape  charged  in  the  same 
indictment;  And  see  Criminal  Law,  12  Cyc. 
276. 

88.  Dinkey  v.  Com.,  17  Pa.  St.  126,  55  Am. 
Dec.  542,  holding  that  a  party  indicted  and 
acquitted  of  seduction  may  plead  such  ac- 
quittal in  bar  of  a  subsequent  indictment  for 
fornication  and  bastardy  founded  on  the  same 
act. 

89.  State  v.  Shear,  51  Wis.  460,  8  N.  W. 
287.  See,  generally.  Indictments  and  Infor- 
mations. "  Whether  the  charge  be  fornica- 
tion and  bastardy,  adultery  or  seduction,  the 
essential  fact  which  constitutes  the  crime  is 
fornication,"  and  is  necessarily  embraced  in 
them  all.  Gorman  v.  Com.,  124  Pa.  St.  536, 
542,  17  Atl.  26. 

A  conviction  for  fornication  may  be  had 
under  an  indictment  for  fornication  and  adul- 
tery (State  V.  Hinton,  6  Ala.  864;  State  v. 
Cowell,  26  N.  C.  231),  or  under  an  indict- 
ment for  seduction  by  promise  of  marriage, 
although  it  is  not  alleged  that  defendant  is  a 
single  man  (Hopper  v.  State,  54  Ga.  389; 
Dinkey  v.  Com.,  17  Pa.  St.  126,  55  Am.  Dec. 
542),  or  under  an  indictment  for  adultery 
(Respubliea  v.  Roberts,  1  Yeates  (Pa.)  6,  2 
Dall.  (Pa.)  124,  1  L.  ed.  316;  Crosgrove  v. 
State,  37  Tex.  Cr.  248,  39  S.  W.  367,  66  Am. 
St.  Rep.  802;  Kelly  v.  State,  32  Tex.  Cr. 
579,  25  S.  W.  425.  But  see  Smitherman  v. 
State,  27  Ala.  23),  or  although  the  indict- 
ment shows  on  its  face  facts  increasing  the 
crime  of  fornication  to  statutory  rape  (Com. 
V.  Davidheiser,  20  Pa.  Co.  Ct.  200.  But 
compare  infra,  note  90)  ;  but  one  cannot  be 
convicted  of  adultery  on  an  indictment  for 
fornication,  because  marriage  is  not  an  ele- 
ment of  the  latter,  while  it  is  essential  to 
the  former  offense  (Kelly  v.  State,  32  Tex. 
Cr.  579,  25  S.  W.  425). 
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had  under  an  indictment  for  an  offense  to  wliicli  the  crime  of  fornication  is  not 
related  or  in  wliich  it  is  not  inchided.'" 

C.  Coppection  op  Modification  of  Judgment.  The  rule  that  the  court  has 
power  during  the  terra  to  correct  or  modify  an  unexecuted  judgment  in  criminal 
cases  applies  to  judgments  for  fornication.'^ 

VII.  PUNISHMENT. 

The  punishment  for  fornication  is  always  prescribed  by  statute,  and  is  usually 
fine  or  imprisonment  or  both.'^ 

FORSTELLARIUS  EST  PAUPERUM  DEPRESSOR,  ET  TOTIOS  COMMUNITATIS  ET 
PATRI^  PUBLICUS  INIMICUS.  A  maxim  meaning  "  A  forestaller  is  an  oppressor 
of  the  poor,  and  a  public  enemy  to  the  whole  community  and  the  country."  ^ 

FORSWEARING.     See  Peejuey. 

Fort,  a  fortification  or  a  place  protected  from  attack  by  some  such  means 
as  a  moat,  wall,  or  parapet.^ 

Forth,     Out  to  view.' 

For  that.  In  pleading,  words  used  to  introduce  the  allegations  of  a 
declaration.''     (See,  generally.  Pleading.) 

For  that  whereas,  in  pleading,  formal  words  introducing  the  statement 
of  the  plaintiff's  case,  by  way  of  recital,  in  his  declaration,  in  all  actions  except 
trespass.^     (See,  generally.  Pleading.) 

Forthcoming  bond,  a  bond  given  for  the  security  of  the  sheriff,  con- 
ditioned to  produce  the  property  levied  on  when  required.'  (See,  generally. 
Attachment  ;  Detinue  ;  Execution  ;  Gaenishment  ;  Replevin  ;  Sheeiffs  and 
Constables  ;  Taxation.) 

Forthwith.     In   its   ordinary  signification,  immediately;''  as   soon   as   by 


One  may  be  convicted  of  fornication,  al- 
though, being  a  married  man,  he  was  also 
guilty  of  adultery.  State  v.  Summers,  98 
N.  C.  702,  4  S.  E.  120;  Com.  i'.  Kammerdiner, 
165  Pa.  St.  222,  30  Atl.  929;  Com.  v.  Salman, 

1  Leg.  Chron.   (Pa.)   320. 

Question  of  allegation. —  In  Crosgrove  r. 
State,  37  Tex.  Cr.  249,  256,  39  S.  W.  367,  66 
Am-.  St.  Rep.  802,  the  court  says:  "The 
question  is  not  whether  one  offense  includes 
another.  It  is  a  question  of  allegation.  .  .  . 
In  other  words,  all  the  elements  of  the  of- 
fense must  be  charged,  to  support  the  con- 
viction." 

90.  Thus  it  has  been  held  that  a  conviction 
for  fornication  cannot  be.  had  under  an  in- 
formation for  rape.  State  v.  Shear,  51  Wis. 
460,  8  N.  W.  287.     See  also  Com.  v.  Murphy, 

2  Allen   (Mass.)    163. 

91.  State  V.  Manly,  95  N.  C.  661.  See  also 
Cbiminal  Law,  12  Cyc.  787. 

92.  Georgia. —  Kendrick  v.  State,  100  Ga. 
360,  28  S.  E.  120. 

Indiana.- — State  v.  Bain,  112  Ind.  335,  14 
N.  E.  232;  State  i;.  Chandler,  96  Ind.  591; 
Hood  v.  State,  56  Ind.  263,  26  Am.  Rep. 
21. 

North  Carolina. —  State  v.  Manly,  95  N.  C. 
661. 

Virginia. —  Com.  v.  Jones,  2  Gratt.  555 ; 
Com.  V.  Isaacs,  5  Rand.  634. 

Wisconsin. —  State  f.  Seiler,  106  Wis.  346, 
82  N.  W.  167. 

Excessive  punishment. —  One  hundred  dol- 
lars' fine,  or  the  alternative  of  five  months' 


work,  is  not  an  excessive  punishment  for  for- 
nication by  a  young  woman  whose  condition, 
pecimiary  or  physical,  is  not  shown  to  be 
special  or  peculiar.  Hunt  v.  State,  81  Ga. 
140,  7  S.  E.  142. 

1.  Bouvier  L.  Diet,  [citing  3  Ins.  196]. 

2.  U.  S.  V.  Tichenor,  12  Fed.  415,  8  Sawy. 
142,  153. 

3.  Seibs  i".  Engelhardt,  78  Ala.  508,  510,  as 
used  in  the  phrase,  "  setting  forth  the 
amount,"  etc.,  in  a  mechanic's  lien  statute. 

4.  Black  L.  Diet. 

5.  Black  L.  Diet,  [.citing  Burrill  Pr.  127]. 
See  also  Coffin  r.  Coffin,  2  Mass.  358,  359. 

6.  Bouvier  L.  Diet,  [quoted  in  Nichols  v. 
Chittenden,  14  Colo.  App.  49,  59  Pac.  9.54, 
956].  See  also  Downman  v.  Chinn,  2  Wash. 
(Va.)   189,  191. 

"A  forthcoming  bond  was  duly  executed 
by,"  etc.,  see  Jones  v.  Myrick,  8  Gratt.  (Va.) 
179,  188. 

7.  In  re  Sharick,  1  Alaska  398,  400 ;  Moffat 
t.  Dickson,  3  Colo.  313,  314  [quoting  Pybus 
r.  Mitford,  2  Lev.  75,  77]  ;  Whittemore  y. 
Smith,  50  Conn.  376,  379;  Continental  Ins. 
Co.  v.  Lippold,  3  Nebr.  391,  395;  Inman  v. 
Western  F.  Ins.  Co.,  12  Wend.  (N.  Y.)  452, 
460;  Whitehurst  v.  North  Carolina  Mut.  Ins. 
Co.,  52  N.  C.  433,  436,  78  Am.  Dec.  246; 
McLain  -r.  Warren,  3  Pa.  Dist.  585,  586; 
Reg.  r.  Berkshire  Justices,  4  Q.  B.  D.  469, 
471,  48  L.  J.  M.  C.  137,  27  Wkly.  Rep.  798; 
Burgess  r.  Boetefeur,  8  Jur.  621,  624,  13  L.  J. 
M.  C.  122,  1  M.  &  G.  481,  8  Scott  N.  R.  194, 
49  E.  C.  L.  481 ;  Rex  v.  Francis,  Lee  t.  Hardw. 

[VI,  C] 
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FORTHWITH 


reasonable  exertion,  confined  to  the  object,  it  may  be  accomplished  ;  ^  as  soon  as 
is  reasonably  convenient;"  as  soon  as  reasonably  can  be;^°  as  soon  as  reasonably 
possible  ; "  as  soon  as  the  thing  may  be  done  by  reasonable  exertion  confined  to 
that  object ;  ^  as  soon  as,  with  reasonable  dispatcii  in  the  ordinary  course  of  busi- 
ness, it  can  be  done ;  ^^  by  and  by ; "  cito  et  celeriter ;  "  directly ; "  at  the  same  point 
of  time  ;  at  one  and  the  same  time ;  siranltaneonsly ; "  at  once  ;  ^'  now,  as  from 
this  moment,  hencefortli ; '*  instanter  ;^''  in  the  reasonable  course  of  the  orderly 
conduct  of  the  business  of  an  office  ;^'  presently  •,^  with  all  reasonable  celerity;^ 
with   all   reasonable   dispatch ;  ^  with  all  reasonable    diligence   and   dispatch ;  ^ 


113,  114   [citing  Cooper  Diet.;   Stephen  The- 
saurus, and  cited  in  Grace  f.  Clinch,  4  Q.  B 
606,  610,  3  G.  &  D.  591,  7  Jur.  576,  12  L.  J, 
Q.  B.  273,  45  E.  C.  L.  606] ;  Simpson  v.  Hen- 
derson, 1  M.  &  M.  300,  303,  22  E.  C.  L.  526 
Thompson  v.  Gibson,   8  M.  &  W.  281,  288 
Webster   Diet,    [quoted   in   Lincoln   v.    Field 
54  Ark.  471,  474,  16  S.  W.  288;   Sheldon  v^ 
Steele,    114   Iowa   616,   620,   87   N.   W.    683 
Lewis  V.   Hojer,   16  N.  Y.   Suppl.   534,  536 
Austin  V.  Welch,  31  Tex.  Civ.  App.  526,  530 
72   S.   W.   881;    Hackney  v.  Schow,  21  Tex 
Civ.  App.  613,  615,  53  S.  W.  713]  ;  Worcester 
Diet,    [quoted   in   Lincoln  v.   Field,   54   Ark. 
471,  474,  16  S.  W.  288]. 

"  Like  the  term  '  immediately,'  it  is  not  in 
law  to  be  necessarily  construed  as  a  time 
immediately  succeeding  without  an  interval, 
but  an  eflFeetual  and  lawful  time,  allowing  all 
the  '  adjuncts  and  accomplements  '  necessary 
to  give  an  act  full  legal  effect  to  be  per- 
formed." Anderson  v.  Goff,  72  Cal.  65,  73, 
13  Pae.  73,  1  Am.  St.  Rep.  34. 

8.  Anderson  v.  Goff,  72  Cal.  65,  73,  13  Pac 
73,  1  Am.  St.  Rep.  34  [citing  3  Chitty  Gen 
Pr.  112] ;  Furber  v.  Cobb,  18  Q.  B.  D.  494 
504,  56  L.  J.  Q.  B.  273,  56  L.  T.  Rep.  N.  S! 
689,  35  Wkly.  Rep.  398  [citing  Burrill  I 
Diet.] ;  Bouvier  L.  Diet,  [quoted  in  Howell 
V.  Howell,  66  Cal.  390,  391,  5  Pac.  681 ;  Mof 
fat  V.  Dickson,  3  Colo.  313,  314;  Freiberg  v. 
Brunswick-Balke-Collender  Co.,  (Tex.  App, 
1890)  16  S.  W.  784,  785;  Dickerman  v.  North 
ern  Trust  Co.,  176  U.  S.  181,  193,  20  S.  Ct 
311,  44  L.  ed.  423].  See  Parker  v.  Middle 
sex  Mut.  Assur.  Co.,  179  Mass.  528,  530,  61 
N.  E.  215  [quoted  in  Cook  r.  North  British, 
etc.,  Ins.  Co.,  183  Mass.  50,  51,  66  N.  E. 
597]. 

9.  Hudson  v.  Hill,  43  L.  J.  C.  P.  273,  279, 
30  L.  T.  Rep.  N.  S.  555. 

10.  Tennant  v.  Bell,  9  Q.  B.  D.  684,  10 
Jur.  946,  16  L.  J.  M.  C.  31,  58  E.  C.  L.  684; 
Spenceley  v.  Robinson,  3  B.  &  C.  658,  5 
D.  &  R.  572,  27  Rev.  Rep.  460,  10  E.  C.  L. 
299;  Hyde  v.  Watts,  1  D.  &  L.  479,  13  L.  J. 
Exch.  41,  12  M.  k  W.  254;  Reg.  v.  Price,  8 
Moore  P.  C.  203,  213,  14  Eng.  Reprint  78; 
Nicholls  V.  Chambers,  4  Tvrw.  836,  837. 

11.  In  re  Sillence,  7  Ch.  D.  238,  240,  47 
L.  J.  Bankr.  87,  37  L.  T.  Rep.  N.  S.  676,  26 
Wklv.  Rep.  129;  Kenny  v.  Hutchinson,  8 
Dow'l.  P.  C.  171,  172,  9  L.  J.  Exch.  60,  6 
M.  &  W.  134.  See  also  Hvde  v.  Watts,  1 
D.  &  L.  479,  487,  13  L.  J.  Exch.  41,  12 
M.  &  W.  254. 

12.  In  re  Shariek,  1  Alaska  398,  401 ;  Shel- 
don r.  Steple,  114  Iowa  616,  620,  87  N.  W. 
683 ;  Bouvier  L.  Diet,  [quoted  in  Austin  v. 
Welch,  31  Tex,  Civ.  App.  526,  530,  72  S.  W. 


881;    Hackney  v.   Schow,   21   Tex,  Civ.  App. 
613,  615,  53  S.  W.  713]. 

13.  Hubbard  v.  Hennessey,  2  Nebr.  (Unoff.) 
816,  90  N.  W.  220. 

14.  Cooper  Diet,  [quoted  in  Rex  v.  Francis, 
Lee  t.  Hardw.  113,  114;  Thompson  v.  Gib- 
son, 8  M.  &  W.  281,  288]. 

15.  Stephens  Thesaurus  [quoted  in  Rex  v. 
Francis,  Lee  t.  Hardw.  113,  114;  Thompson 
V.  Gibson,  8  M.  &  W.  281,  288]. 

16.  In  re  Shariek,  1  Alaska  398,  401 ;  Bur- 
kett  V.  Clark,  46  Nebr.  466,  474,  64  N.  W. 
1113;  Inman  v.  Western  P.  Ins.  Co.,  12 
Wend.  (N.  Y.)  452,  460;  President  v.  Eliza- 
beth, 40  Fed.  799,  803;  Rex  v.  Ouze  Bank 
Com'rs,  3  A.  &  E.  544,  550,  30  E.  C.  L.  256; 
Webster  Diet,  [quoted  in  Lincoln  v.  Field,  54 
Ark.  471,  474,  16  S.  W.  288;  Sheldon  v. 
Steele,  114  Iowa  616,  620,  87  N.  W.  683; 
Lewis  V.  Hojer,  16  N.  Y.  Suppl.  534,  536;  Aus- 
tin r.  Welch,  31  Tex.  Civ.  App.  526,  530,  72 
S.  W.  881;  Hackney  v.  Schow,  21  Tex.  Civ. 
App.  613,  615,  53  S.  W.  713]. 

17.  Webster  Int.  Diet,  [quoted  in  Lewis 
V.  Hojer,  16  N.  Y.  Suppl.  534,  536]. 

18.  Lewis  V.  Hojer,  16  N.  Y.  Suppl.  534, 
536. 

19.  Keith  v.  National  Tel.  Co.,  [1894]  2 
Ch.  147,  155,  58  J.  P.  573,  63  L.  J.  Ch.  373, 
70  L.  T.  Rep.  N.  S.  276,  8  Reports  776,  42 
Wkly.  Rep.  380. 

20.  Hull  V.  Mallory,  56  Wis.  355,  356,  14 
N.  W.  374.  But  see  Reg.  v.  Isle  of  Elv,  5 
E.  &  B.  489,  496,  85  E.  C.  L.  489. 

21.  Leavitt  v.  S.  D.  Mercer  Co.,  64  Nebr. 
31,  33,  89  N.  W.  426;  Snooks  v.  Smith,  7 
M.  &  6.  528,  49  E.  C.  L.  528. 

23.  Minshew  [cited  in  Rex  r.  Francis, 
Lee  t.  Hardw.  113,  114,  and  quoted  in  Thomp- 
son V.  Gibson,  8  M.  &  W.  281,  288]. 

23.  Moffat  V.  Dickson,  3  Colo.  313,  314. 
See  also  McLain  v.  Warren,  3  Pa.  Dist.  585, 
586;  Austin  v.  Welch,  31  Tex.  Civ.  App.  526, 
530,  72  S.  W.  881;  Hackney  v.  Schow,  21 
Tex.  Civ.  App.  613,  615,  53  S.  W.  713. 

24.  Star  v.  Mahan,  4  Dak.  213,  30  N.  W. 
169,  170;  Bennett  v.  Lycoming  County  Mut. 
Ins.  Co.,  67  N.  Y.  274,  277;  Van  Wyck  v. 
Hardy,  20  How.  Pr.  (N.  Y.)  222  [cited  in 
Anderson  v.  Goff,  72  Cal.  65,  73,  13  Pac.  73, 
1  Am.  St.  Rep.  34]  ;  Hudson  r.  Hill,  43 
L.  J.  C.  P.  273,  279,  30  L.  T.  Rep.  N.  S. 
555. 

25.  Baker  v.  Smelser,  88  Tex.  26,  31,  29 
S.  W.  377,  33  L.  R.  A.  163  [cited  in  Hack- 
ney V.  Schow,  21  Tex.  Civ.  App.  613,  615, 
53  S.  W.  713]  (where  it  is  said  that  this  term 
has  been  too  often  construed  to  require  dis- 
cussion ")  ;  Austin  V.  Welch,  31  Tex.  Civ. 
App.  526,  530,  72  S.  W.  881. 
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■with  diligence;^"  with  due  diligence;^'  with  reasonable  diligence ; ^  with  due 
and  reasonable  diligence;^'  with  convenient  speed  and  diligence;^"  with  the 
least  possible  delay;*'  within  a  reasonable  time,'^'  to  be  determined  by  tiie  couit 
nnder  the  circumstances  in  each  case;**  within  such  convenient  time  as  is 
reasonably  requisite ;  **  without  delay  ;*^  without   delay  or   without   the  loss  of 


26.  Griffey  v.   New  York   Cent.   Ins.    Co., 

100  N.  Y.  417,  421,  3  N.  E.  309,  53  Am.  St. 
Eep.  202. 

27.  Illinois. —  Soammon  v.  Germanla  Ins. 
Co.,  101  III.  621,  626. 

Indiana. —  Provident  L.  Ins.  Co.  f.  Baum, 
29  Ind.  236,  241. 

Louisiana. —  Konrad  i).  Union  Casualty, 
etc.,  Co.,  49  La.  Ann.  636,  639,  21  So.  721. 

Minnesota. —  Rines  f.  German  Ins.  Co.,  78 
Minn.  46,  48,  80  N.  W.  839. 

"Nem  York. —  New  York  Cent.  Ins.  Co.  v. 
National  Protection  Ins.  Co.,  20  Barb.  468, 
475;  Haas  v.  Swiek,  30  N.  Y.  Suppl.  145, 
146,  23  N.  Y.  Civ.  Proc.  397 ;  Inman  f.  West- 
ern F.  Ins.  Co.,  12  Wend.  452,  461;  Cornell 
V.  Le  Roy,  9  Wend.  163,  165. 

Pennsylvania. — Edwards  v.  Lycoming  County 
Mut.  Ins.  Co.,  75  Pa.  St.  378,  380;  West 
Branch  Ins.  Co.  v.  Helfenstein,  40  Pa.  St. 
289,  298,  80  Am.  Dec.  573. 

Utah. —  Munz  v.  Standard  L.,  etc.,  Ins.  Co., 
26  Utah  69,  73,  72  Pac.  182,  99  Am.  St. 
Eep.  830,  62  L.  R.  A.  485  Iquoting  2  May 
Ins.  §  462]. 

Vermont. —  Donahue  v.  Windsor  County 
Mut.  F.  Ins.  Co.,  56  Vt.  374,  380. 

28.  Central  City  Ins.  Co.  v.  Gates,  86  Ala. 
558,  567,  6  So.  83,  11  Am.  St.  Rep.  67;  In- 
surance Co.  of  North  America  v.  Brim,  111 
Ind.  281,  286,  12  N.  E.  315  [cited  in  Ger- 
mania  F.  Ins.  Co.  v.  Deckard,  3  Ind.  App. 
361,  28  N.  E.  868,  869]  ;  Bennett  v.  Lycom- 
ing County  Mut.  Ins.  Co.,  67  N.  Y.  274, 
277  [cited  in  Sweet  v.  Marvin,  2  N.  Y.  App. 
Div.  1,  3,  37  N.  Y.  Suppl.  442]. 

29.  Harnden  v.  Milwaukee  Mechanics'  Ins. 
Co.,  164  Mass.  382,  384,  41  N.  E.  658,  49  Am. 
St.  Rep.  467. 

30.  Blackiston  v.  Potts,  2  Miles  (Pa.)  388, 
389  [quoted  in  McLain  f.  Warren,  3  Pa.  Dist. 
585,  586]. 

31.  Maxwell  v.  Searfe,  18  Ont.  529,  531. 

32.  Alaska. —  In,  re  Sharick,  1  Alaska  398, 
401. 

Illinois. —  Scammon  v.  Germania  Ins.   Co., 

101  111.  621,   626;   Peoria  M.  &  F.  Ins.  Co. 
V.  Lewis,  18  111.  553,  561. 

Indiana. —  Hartford  Railway  Pass.  Assur. 
Co.  V.  Burwell,  44  Ind.  460,  464. 

Iowa. —  Pennypacker  v.  Capital  Ins.  Co., 
80  Iowa  56,  64,  45  N.  W.  408,  20  Am.  St. 
Rep.  395,  8  L.  R.  A.  236 ;  Burchett  v.  Casady, 
18  Iowa  342,  344  [cited  in  Tomlinson  v.  Litze, 
82  Iowa  32,  33,  47  N.  W.  1015,  31  Am.  St. 
Rep.  458]. 

Kansas. —  Capitol  Ins.  Co.  v.  Wallace,  50 
Kan.  453,  454,  31  Pac.  1070. 

Kentucky. —  Phoenix  Ins.  Co.  v.  Coomes,  20 
S.  W.  900,  14  Ky.  L.  Rep.  603,  604. 

Maryland. —  Pennsylvania  R.  Co.  v.  Reich- 
ert,  58  Md.  261,  275. 

Massachusetts. —  See  Cook  v.  North  British, 
etc.,  Ins.  Co.,  181  Mass.  101,  105,  62  N.  E. 
1049,  1051. 


Minnesota. —  Sorenson  v.  Swensen,  55  Minn. 
58,  60,  56  N.  W.  350,  43  Am.  St.  Rep.  472. 

New  York. — Solomon  v.  Continental  F.  Ins. 
Co.,  160  N.  Y.  595,  600,  55  N.  E.  279,  73  Am. 
St.  Rep.  707,  46  L.  R.  A.  682;  Bennett  v. 
Lycoming  County  Mut.  Ins.  Co.,  67  N.  Y. 
274,  277;  Nimmo  v.  Harway,  23  Misc.  126, 
127,  50  N.  Y.  Suppl.  686;  Haas  v.  Swick,  30 
N.  Y.  Suppl.  145,  146,  23  N.  Y.  Civ.  Proc.  397. 

North  Carolina. — ^Whitehurst  f.  North  Caro- 
lina Mut.  Ins.  Co.,  52  N.  C.  433,  436,  78 
Am.  Dec.  246. 

Ohio. —  Eureka  P.  &  M.'  Ins.  Co.  f.  Bald- 
win, 17  Ohio  Cir.  Ct.  143,  144,  9  Ohio  Cir. 
Dec.  118;  Kirk  v.  Ohio  Valley  Ins.  Co.,  8 
Ohio  Dec.  (Reprint)  182,  6  Cine.  L.  Bui. 
200. 

Pennsylvania. —  McLain  v.  Warren,  3  Pa. 
Dist.  585,  586. 

South  Dakota. —  Woods  v.  Sheldon,  9  S.  D. 
392,  400,  69  N.  W.  602. 

Texas. —  Austin  r.  Welch,  31  Tex.  Civ.  App. 
526,  530,  72  S.  W.  881  [quoting  Webster 
Diet.];  Hackney  r.  Sehow,  21  Tex.  Civ.  App. 
613,  615,  53  S.  W.  713  [quoting  Bouvier  L. 
Diet.]. 

Vermont. —  Donahue  v.  Windsor  County 
Mut.  F.  Ins.  Co.,  56  Vt.  374,  380. 

England.— Vurher  v.  Cobb,  18  Q.  B.  D. 
494,  504,  56  L.  J.  Q.  B.  273,  56  L.  T.  Rep. 
N.  S.  689,  35  Wkly.  Rep.  398  [citing  Bur- 
rill  L.  Diet.;  3  Chitty  Gen.  Pr.  112]  ;  Tennant 
V.  Bell,  9  Q.  B.  684,  690,  10  Jur.  946,  16  L.  J. 
M.  C.  31,  58  E.  C.  L.  684;  Doe  v.  Sutton,  9 
C.  &  P.  706,  38  E.  C.  L.  409  [quoted  in  Mof- 
fat f.  Dickson,  3  Colo.  313,  314]. 

Canada. —  Maxwell  v.  Searfe,  18  Ont.  529, 
531. 

See  9  Cyc.  609  note  37. 

33.  Van  Wyck  v.  Hardy,  39  How.  Pr. 
(N.  Y.)  392,  399  [quoted  in  Tousley  v.  Mow- 
ers, 14  Misc.  (N.  Y.)  125,  126,  35  N.  Y. 
Suppl.  855].  See  also  Barnforth  v.  Raddin, 
14  Allen   (Mass.)   66,  67. 

34.  Alaiama. —  McLure  v.  Colelough,  17 
Ala.  89,  100. 

Colorado. —  Moffat  v.  Dickson,  3  Colo.  313, 
314  [quoting  Pybus  v.  Mitford,  2  Lev.  75, 
77]. 

Indiana. —  Martin  v.  Pifer,  96  Ind.  245, 
248. 

Missouri. —  State  v.  Clevenger,  20  Mo.  App. 
626,  627. 

New  Jersey. — Howell  v.  Gaddis,  31  N.  j.  L. 
313. 

Wisconsin. —  See  Richardson  v.  End,  43 
Wis.  316. 

England. —  Pybus  v.  Mitford,  2  Lev.  75, 
77  [quoted  in  Rex  v.  Francis,  Lee  t.  Hardw. 
113,  114;  Thompson  v.  Gibson,  8  M.  &  W. 
281,  288]. 

Careacfa.— McLaren  v.  Fisken,  28  Grant  Ch. 
(U.   C.)    352,  353. 

35.  In  re  Sharick,  1  Alaska  398,  401; 
Whittemore   v.    Smith,    50    Conn.    376,    379; 
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time ;  ^  without  unnecessary  delay ; '"  without  unreasonable  delay  ;  ^  without 
unreasonable  or  unnecessary  delay ;  ^  without  unnecessary  procrastination  and 
delay .^  Such  is  the  import  of  the  term,  but  it  varies  with  any  particular  case/* 
and  will  imply  a  longer  or  shorter  period,  according  to  the  nature  of  the  thing  to 
be  done.^^  It  must  receive  a  reasonable  construction,*^  and  in  giving  it  a  con- 
struction some  regard  must  be  had  to  the  nature  of  the  act  or  thing  to  be  per- 
formed and  the  circumstances  of  the  case.**     In  practice,  moreover,  this  word 


Burkett  V.  Clark,  46  Nebr.  466,  474,  64  N.  W. 
1113;  Webster  Diet,  [quoted  in  Sheldon  v. 
Steele,  114  Iowa  616,  620,  87  N.  W.  683; 
Lewis  V.  Hojer,  16  N.  Y.  Suppl.  534,  536]; 
Van  Wyck  v.  Hardy,  39  How.  Pr.  (N.  Y.)  392, 
399  Iquoted  in  Tousley  v.  Mowers,  14  Misc. 
(N.  Y.)  125,  126,  35  N.  Y.  Suppl.  855] ;  Aus- 
tin V.  Welch,  31  Tex.  Civ.  App.  526,  530,  72 
S.  W.  881;  Hackney  v.  Schow,  21  Tex.  Civ. 
App.  613,  615,  53  S.  W.  713] ;  Worcester  Diet. 
Iquoted  in  Lincoln  v.  Field,  54  Ark.  471,  474, 
16  S.  W.  288]. 

36.  Staunton  v.  Wbod,  13  Q.  B.  638,  642, 
15  Jur.  1123,  71  E.  C.  L.  638;  Roberts  v. 
Brett,  11  H.  L.  Cas.  337,  355,  11  Jur.  N.  S. 
377,  34  L.  J.  C.  P.  241,  12  L.  T.  Eep.  N.  S. 
286,  13  Wkly.  Rep.  587,  11  Eng.  Reprint 
1363. 

37.  Central  City  Ins.  Co.  v.  Gates,  86  Ala. 
558,  567,  6  So.  83,  11  Am:  St.  Rep.  67. 

"  The  term  '  forthwith '  is  an  '  imperative 
term,  and  certainly  admits  of  no  unnecessary 
delay'"  (Hackney  v.  Schow,  21  Tex.  Civ. 
App.  613,  615,  53  S.  W.  713  [quoted  in  Aus- 
tin V.  Welch,  31  Tex.  Civ.  App.  526,  530,  72 
S.  W.  328] )  ;  but  courts  have  considered 
that  it  contemplated  reasonable  delay  (Mc- 
Call  i:  Merchants'  Ins.  Co.,  33  La.  Ann.  142, 
144). 

38.  Scammon  v.  Germania  Ins.  Co.,  101 
111.  621,  626;  Haas  v.  Swick,  30  N.  Y.  Suppl. 
145,  146,  23  N.  Y.  Civ.  Proc.  397. 

39.  Konrad  v.  Union  Casualty,  etc.,  Co., 
49  La.  Ann.  636,  639,  21  So.  721;  Rines  v. 
German  Ins.  Co.,  78  Minn.  46,  48,  80  N.  W. 
839;  Inland  Ins.,  etc.,  Co.  v.  Stauffer,  33 
Pa.  St.  397,  400;  Munz  v.  Standard  L.,  etc., 
Ins.  Co.,  26  Utah  69,  73,  99  Am.  St.  Rep. 
830,,  62  L.  R.  A.  485  [quoting  2  May  Ins. 
§  462]. 

40.  Provident  L.  Ins.,  etc.,  Co.  v.  Baum, 
29  Ind.  236,  241. 

41.  Moffat  V.  Dickson,  3  Colo.  313,  314 
[quoting  Bouvier  L.  Diet.]. 

In  connection  with  other  words  the  word 
"  forthwith "  has  often  received  judicial  in- 
terpretation; as  for  example  as  used  in  the 
following  phrases :  "  Forthwith  certify  "  (see 
Chaplin  v.  Levy,  2  C.  L.  R.  1024,  9  Exch.  673, 
675,  23  L.  J.  Exch.  200;  Heden  v.  Atlantic 
Royal  Mail  Steam  Nav.  Co.,  2  E.  &  E.  671, 
6  Jur.  N.  S.  677,  29  L.  J.  Q.  B.  191,  2  L.  T. 
Rep.  N.  S.  170,  8  Wkly.  Rep.  410,  105  E.  C.  L. 
671);  "forthwith  declare"  (see  Reg.  v. 
Wigan,  54  L.  J.  Q.  B.  338,  339)  ;  "forthwith 
discharge"  (see  Lowe  v.  Fox,  15  Q.  B.  D. 
667,  675,  50  J.  P.  244,  54  L.  J.  Q.  B.  561, 
53  L.  T.  Rep.  N.  S.  886,  34  Wkly.  Rep.  144 
[affirmed  in  12  App.  Cas.  206,  51  J.  P.  468, 
56  L.  J.  Q.  B.  480,  56  L.  T.  Rep.  N.  S.  406,  36 
Wklv.  Rep.  25]);  "forthwith  give"  (see 
Spenceley  r.  Robinson,  3  B.  &  C.  658,  662, 
5  D.  &  R.  572,  27  Rev.  Rep.  460,  10  E.  C.  L. 


299 ;  Ex  p.  Lowe,  3  D.  &  L.  737,  738,  10  Jur. 
595,  15  L.  J.  M.  C.  99);  "forthwith  make 
out"  (Hancock  v.  Somes,  8  Cox  C.  C.  172, 
174,  1  E.  &  E.  795,  5  Jur.  N.  S.  983,  28  L.  J. 
M.  C.  196,  7  Wkly.  Rep.  422,  102  E.  C.  L. 
795;  Reg.  ■;;.  Robinson,  12  A.  &  E.  672,  673, 
40  E.  C.  L.  335)  ;  "  forthwith  to  assure  "  (see 
Kenny  v.  Hutchinson,  8  Dowl.  P.  C.  171,  172, 
9  L.  J.  Exch.  60,  6  M.  &  W.  134) . 

42.  Anderson  v.  Golf,  72  Cal.  65,  73,  13 
Pac.  73,  1  Am.  St.  Rep.  34;  Moffat  v.  Dick- 
son, 3  Colo.  313,  314;  Anderson  L.  Diet. 
[quoted  in  Dickerman  v.  Northern  Trust  Co., 
176  U.  S.  181,  193,  20  S.  Ct.  311,  44  L.  ed. 
423]. 

43.  Leavitt  v.  S.  D.  Mercer  Co.,  64  Nebr. 
31,  33,  89  N.  W.  426;  Weed  v.  Hamburg- 
Bremen  F.  Ins.  Co.,  133  N.  Y.  394,  407,  31 
N.  E.  231 ;  Reg.  v.  Robinson,  12  A.  &  E.  672, 
680,  40  E.  C.  L.  335;  Spenceley  v.  Robinson, 
3  B.  &  C.  658,  662,  5  D.  &  R.  572,  27  Rev.  Rep. 
460,  10  E.  C.  L.  299. 

44.  Alabama. —  Central  City  Ins.  Co.  v. 
Gates,  86  Ala.  558,, 567,  6  So.  83,  11  Am.  St, 
Rep.  67. 

California. —  Anderson  v.  Goff,  72  Cal.  65, 
73,  13  Pac.  73,  1  Am.  St.  Rep.  34. 

Colorado. —  MoflFat  v.  Dickson,  3  Colo.  313, 
315. 

Illinois. —  Scammon  v.  Germania  Ins.  Co., 
101  111.  621,  626;  Peoria  M.  &  F.  Ins.  Co. 
V.  Lewis,  18  111.  553,  561. 

Indiana. —  Hartford  R.  Pass.  Asssur.  Co.  v. 
Burwell,  44  Ind.  460,  464;  Provident  L.  Ins., 
etc.,  Co.  V.  Baum,  29  Ind.  236,  241. 

Louisiana. — Konrad  v.  Union  Casualty,  etc., 
Co.,  49  La.  Ann.  636,  639,  21  So.  721. 

Minnesota. —  Rines  v.  German  Ins.  Co.,  73 
Minn.  46,  48,  80  N.  W.  839. 

Nelraska.—  Burkett  v.  Clark,  46  Nebr.  466, 
474,  64  N.  W.  1113. 

New  York. — Haas  v.  Swick,  30  N.  Y.  Suppl, 
145,  146,  23  N.  Y.  Civ.  Proc.  397;  Inman  v. 
Western  F.  Ins.  Co.,  12  Wend.  (N.  Y.)  452, 
461;  Cornell  v.  Le  Roy,  9  Wend.  (N.  Y.) 
163,  166. 

North  Carolina. — Whitehurst  v.  North  Caro- 
lina Mut.  Ins.  Co.,  52  N.  C.  433,  436,  78  Am. 
Dec.  246. 

Ohio. —  Kirk  v.  Ohio  Valley  Ins.  Co.,  8 
Ohio  Dec.  (Reprint)  182,  6  Cine.  L.  Bui. 
200. 

Pennsylvania. — Edwards  v.  Lycoming  County 
Mut.  Ins.  Co.,  75  Pa.  St.  378,  380;  West 
Branch  Ins.  Co.  v.  Helfenstein,  40  Pa.  St, 
289,  298,  80  Am.  Dec.  573. 

Utah. —  Munz  v.  Standard  L.,  etc.,  Ins.  Co., 
26  Utah  69,  73,  72  Pac.  182,  99  Am.  St.  Rep. 
830,  62  L.  R.  A.  485  [quoting  2  May  Ins. 
§  462]. 

United  states. —  Dickerman  v.  Northern 
Trust  Co.,  176  U.  S.  181,  193,  20  S.  Ct.  311, 
44  L.  ed.  423  [quoting  Bouvier  L.  Diet.]. 
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is  frequently  used  as  meaning  "  within  twenty-four  hours."  ^'  (See,  generally, 
Pleading  ;  Peooess  ;  Time.) 

FORTIOR  ET  POTENTIOR  EST  DISPOSITIO  LEGIS  QUAM  HOMINIS.  A  maxim 
meaning  "  The  disposition  of  tlie  law  is  stronger  and  more  powerful  than  that 
of  man."  ^ 

Fortius  sunt  FORIS  ARMA,  nisi  est  consilium  DOMI.  A  maxim  mean- 
ing "  The  strongest  arms  in  the  Held  are  weak,  if  there  is  not  wisdom  in  the 
council  at  home."  *' 

Fortnightly.     Occurring  or  appearing  once  in  a  fortnight.^' 

Fortuitous  collision,  in  French  marine  insurance,  a  running  foul 
{abordage  fortuit)  of  ships,  which  is  a  peril  insured  against.*'  (See,  generally, 
Collision  ;  Marine  Insueanoe.) 

Fortuitous  event.  In  the  civil  law,  an  event  which  happens  by  a  cause 
which  we  cannot  resist ;  ^  one  which  is  unforeseen  and  caused  by  superior  force, 
which  it  is  impossible  to  resist ;  ^^  a  term  synonymous  with  Act  of  (tod  (§'.  y.)  in 
the  common  law.^^  (Fortuitous  Event :  As  Affecting  Liability  —  For  Flowage, 
see  Waters  ;  For  Negligence,  see  Negligence  ;  Of  Carrier,  see  Caeeiees.  See 
also  Accident  ;  Act  of  God  ;  Casualty  ;  Casus  Foetuitus.) 

FORTUNAM  FACIUNT  JUDICEM.     Literally  "  they  make  fortune  the  judge."  ^ 

FORTUNE.     Estate;  possessions.^* 

FORTUNE  TELLER.     See  Vageanct. 

Forty,  a  term  sometimes  used  to  designate  either  the  north  or  the  south 
half  of  a  quarter  section  of  land.^' 


EngUnd.—  Y-axTixr  v.  Cobb,  18  Q.  B.  D.  494, 
604,  56  L.  J.  Q.  B.  273,  56  L.  T.  Rep.  N.  S. 
689,  35  Wkly.  Rep.  398  [citing  Burrill  L. 
Diet.]  ;  Ex  p.  Lamb,  19  Ch.  D.  169,  173,  51 
L.  J.  Ch.  207,  45  L.  T.  Rep.  N.  S.  639,  30 
Wkly.  Rep.  126 ;  Reg.  v.  Robinson,  12  A.  &  E. 
672,  678,  40  E.  C.  L.  335 ;  In  re  Sullivan,  36 
L.  J.  Bankr.  1,  3,  15  L.  T.  Rep.  N.  S.  434, 
15  Wkly.  Rep.  185 ;  Hudson  v.  Hill,  43  L.  J. 
C.  P.  273,  279,  30  L.  T.  Rep.  N.  S.  555  (per 
Lord  Denman,  C.  J.);  Simpson  v.  Henderson, 
M.  &  M.  300,  303,  22  E.  C.  L.  526. 

"The  word  .  .  .  has  sometimes  received  a 
free  construction,  and  sometimes  a  strict  one, 
according  to  the  circumstances  under  which 
it  has  been  used."  Maxwell  v.  Scarf e,  18 
Ont.  529,  531. 

45.  California. —  Anderson  v.  Goff,  72  Cal. 
€5,  73,  13  Pac.  73,  1  Am.  St.  Rep.  34. 

Colorado. — ^Moffatt  r.  Dickson,  3  Colo.  313. 

Missouri. —  State  v.  Clevenger,  20  Mo.  App. 
626,  627. 

New  York. —  Van  Wyck  v.  Hardy,  39  How. 
Pr.  392,  399  [quoted  in  Tousley  v.  Mowers,  14 
Misc.  125,  126,  35  N.  Y.  Suppl.  855] ;  Champ- 
lin  r.  Champlin,  2  Edw.  328,  329. 

United  States. —  Dickerman  v.  Northern 
Trust  Co.,  176  U.  S.  181,  193,  20  S.  Ct.  311, 
44  L.  ed.  423;  Empire  Min.  Co.  v.  Savannah 
Propeller  Tow  Boat  Co.,   108  Fed.  900,  905. 

See  also  Abbott  L.  Diet. ;  Bouvier  L.  Diet. ; 
Wharton  L.  Lex. 

46.  Bouvier  L.  Diet,  [citing  Broom  Leg. 
Max.  697;  Coke  Litt.  234]. 

Applied  in  Mandlebaum  v.  McDonell,  29 
Mich.  78,  91.  See  also  State  v.  Homey,  44 
Wis.  615,  618. 

47.  Morgan  Leg.  Max. 

48.  Webster  Int.  Diet.  See  The  Melrose 
Abbey,  14  T.  L.  R.  202. 

"Fortnight's   notice"    see    Labouchere    v. 


Wharncliffe,   13   Ch.  D.   346,   353,   41   L.  T, 
Rep.  N.  S.  638,  28  Wkly.  Rep.  367. 

49.  Peters  v.  Warren  Ins.  Co.,  14  Pet. 
(U.  S.)  99,  112,  10  L.  ed.  371,  where  the 
court  said  that  in  our  policies  such  a  risk 
"  falls  only  under  the  more  general  head  of 
'  perils  of  the  sea.'  " 

50.  Viterbo  v.  Friedlander,  120  U.  S.  707, 
727,  7  S.  Ct,  962,  30  L.  ed.  776  (where  the 
term'  is  given  as  one  of  the  definitions  of  an 
'•  cos  fortuits  ");  La.  Rev.  Civ.  Code,  art.  3556 
[quoted  in  Eugster  v.  West,  35  La.  Ann.  119, 
120,  48  Am.  Rep.  232]. 

51.  Civ.  Code,  art.  17,  par.  24  [quoted  in 
Nordheimer  v.  Alexander,  19  Can.  Sup.  Ct. 
248,  263;  Joint  v.  Webster,  15  Quebec  Super. 
Ct.  220,  223]. 

The  term  may  include  great  floods  (Sheldon 
V.  Sherman,  42  Barb.  (N.  Y.)  368,  369  [af- 
firmed in  42  N.  Y.  484,  1  Am.  Rep.  569] )  ; 
and  may  be  applied  to  the  formation  of  ice 
from  extreme  and  unusual  cold,  which  pre- 
vents the  unloading  of  a  vessel  (Houge  v. 
Woodruff,  19  Fed.  136,  138). 

52.  1  Cyc.  758  note  8.  See  also  Nordheimer 
V.  Alexander,  19  Can.  Sup.  Ct.  248,  263, 
where  Gwynne,  J.,  says  that  "  a  similar  defi- 
nition of  the  equivalent  phrase  '  act  of  God ' 
was  given  "  in  Nugent  v.  Smith,  1  C.  P.  D. 
423,  436,  437,  45  L.  J.  C.  P.  697,  34  L.  T. 
Rep.  N.  S.  827,  25  Wkly.  Rep.  117. 

53.  Spoken  of  the  process  of  making  par- 
tition among  coparceners  by  drawing  lots  for 
the  several  purparts.  Black  L.  Diet,  [citing 
Coke  Litt.  167]. 

54.  Century  Diet.  See  Maitland  v.  Adair, 
3  Ves.  Jr.  231,  232,  30  Eng.  Reprint  984, 
where  the  term  was  held  to  have  the  meaning 
of  "  money  legacies." 

55.  Lente  v.  Clarke,  22  Fla.  515,  525,  1  So. 
149. 


Ii48     [19  Cye.] 


FOR  UM  —  FO  UND 


Forum.  At  common  law,  a  place  of  jurisdiction  ;  the  place  wliere  a  remedy 
is  sought ;  jurisdiction ;  a  court  of  justice.^*  (Forum :  In  General,  see  Courts. 
Law  of  tlie,  see  Conflict  of  Laws.) 

For  value  received.     See  For. 

Forward.  As  an  adjective,  in  the  fore  part.°^  As  a  verb,  to  send  forward ; 
send  toward  the  place  of  destination ;  transmit ;  ^  to  transport  or  to  carry. ^' 

Forwarder,  a  person  wlio  receives  and  forwards  goods,  taking  on  himself 
the  expense  of  transportation,  for  which  he  receives  a  compensation  from  tlie 
owners,  but  who  has  no  concern  in  the  vessels  or  wagons  by  which  they  are  trans- 
ported, and  no  interest  in  the  freight ;  ^  a  person  who  for  a  compensation  takes 
charge  of  goods  intrusted  or  directed  to  him,  and  forwards  them,  tliat  is,  puts 
them  on  their  way  to  their  place  of  destination  by  the  ordinary  and  usual  means 
of  conveyance,  or  according  to  the  instruction  he  receives.^'  (See,  generally, 
Caeriees.) 

Forwarding  merchants,  a  class  of  persons  who  usually  combine  in 
their  business  the  double  character  of  warehousemen  and  agents,  for  a  com- 
pensation, to  ship  and  forward  goods  to  their  destination.*^  (See,  generally, 
Carriers  ;  Warehoitsemen.) 

Fossils.  Organic  substances  which  have  become  penetrated  by  earthy  or 
metallic  particles,  petrified  form.s  of  plants  and  minerals ;  ore,  a  compound  of 
metal  and  some  other  substance.*'     (See,  generally,  Mines  and  Minerals.) 

FOUL.**     See  Fall  Foul. 

FOUND.*^  Ascertained  to  lie  and  be;**  obtained;  or  supplied  ; *^  "reached," 
"got  at"  ;*^  seen  or  discovered.*^  As  a  verb,  the  term  is  often  used  as  a  synonym 
of  Establish,™  q^.  v.     In  criminal  law  the  word  has  a  well  defined  meaning 


56.  Bouvier  L.  Diet.  See  also  Vose  v.  Phil- 
brook,  28  Fed.  Cas.  No.  17,010,  3  Story  335, 
347 ;  17  Cye.  1068. 

Forum  ad  alium  examen  see  Shepard  v. 
Wright,  35  Hun  (N.  Y.)   444,  446. 

Forum  domesticum  see  Kex  v.  Ely,  1  W.  Bl. 
71,  82. 

Forum  originis  see  Somerville  v.  Somerville, 
5  Ves.  Jr.  750,  760,  5  Rev.  Rep.  155,  31  Eng. 
Reprint  839. 

"The  forum  rei  sitae,  the  forum  domicilii, 
the  forum  maleficii,  &e."     De  Lavio  v.  Boit, 

7  Fed.  Cas.  No.  3,776,  2  Gall.  (U.  S.)  398, 
440. 

57.  Webster  Int.  Diet. 

"In  the  forward  part  of  the  vessel"  see 
The  Philadelphian,  [1900]  P.  43,  45. 

58.  Century  Diet,  [quoted  in  Reg.  v.  San 
Tana,  9  Hawaii  106,  109,  holding  that  the 
term'  is  not  synonymous  with  "  solicit "  or 
"  procure  "]. 

59.  St.  Louis,  etc.,  R.  Co.  v.  Piper,  13  Kan. 
505,  511;  Davis  v.  Jacksonville  Southeastern 
Line,  126  Mo.  S9,  80,  28  S.  W.  965.  See  also 
Colfax  Mountain  Fruit  Co.  v.  Southern  Pac. 
Co.,  118  Cal.  648,  650,  50  Pac.  775,  40  L.  R.  A. 
78  ( "  forward  the  property  to  the  place  of 
destination  named " )  ;  Hooper  v.  Wells,  27 
Cal.  11,  28,  85  Am.  Dec.  211  ("forward  to 
San  Francisco  and  deliver  to  address " )  ; 
Reed  v.  U.  S.  Express  Co.,  48  N.  Y.  462,  469, 

8  Am.  Rep.  561   ("  will  forward  bank-notes  "). 
"  Forwarded."— See  St.  Louis,  etc.,  R.  Co. 

V.  Piper,  13  Kan.  505,  511  ("  forwarded  by  de- 
fendant"); Buell  V.  Chapin,  99  Mass.  594, 
97  Am.  Dec.  58  ( "  forwarded  the  note  to 
you  for  collection");  Blossom  v.  Griffin,  13 
N.  Y.  569,  574,  67  Am.  Dec.  75  ("to  be 
forwarded  " ) . 


60.  Schloss  t.  Wood,  11  Colo.  287,  290,  291, 
17  Pac.  910  [quoting  Bouvier  L.  Diet.,  and 
citing  Hutchinson  Carr.  §  47],  where  the  term 
is  distinguished  from  "  common  carriers." 

61.  Place  V.  Union  Express  Co.,  2  Hilt. 
(N.  Y.)  19,  25  [citing  Brown  v.  Denison,  2 
Wend.  (N.  Y.)  593;  Aekley  v.  Kellogg,  8 
Cow.  (N.  Y.)  223;  Piatt  v.  Hibbard,  7  Cow. 
(N.  Y.)  497,  499].  See  also  31  &  32  Viet. 
c.  33,  §  2. 

62.  Story  Bailm.  §  444  [quoted  in  Bush  v. 
Miller,  13  Barb.  (N.  Y.)  481,  488]. 

63.  Doster  v.  Friedensville  Zinc  Co.,  140- 
Pa.  St.  147,  151,  21  Atl.  251  [citing  Webster 
Diet.]. 

"Lead  ore  and  coal,  ironstone  and  fossils, 
to  be  gotten  thereout"  as  used  in  a  statute 
see  Rosse  v.  Wainman,  15  L.  J.  Exch.  67,  72, 
14  M.  &  W.  859. 

64.  "  Foul  play."—  See  Thomas  v.  Blasdale, 
147  Mass.  438,  439,  18  N.  E.  214. 

65.  Distinguished  from  "frequent"  in  Reg. 
f.  Clark,  54  L.  J.  M.  C.  66,  68. 

66.  Jowett  v.  Spencer,  1  Exch.  647,  649,  17 
L.  J.  Exch.  367,  as  used  in  an  indenture  con- 
veying coal  within  and  under  the  demised 
premises. 

67.  Smith  v.  Hickman,  14  Pa.  Super.  Ct. 
46,  52,  as  used  in  the  phrase  "  oil  or  gas-  is 
found  in  paying  quantities." 

68.  As  used  with  reference  to  the  service 
of  process  see  Steinhardt  v.  Baker,  20  Misc. 
(N.  Y.)  470,  472,  46  N.  Y.  Suppl.  707.  See 
also  Carter  v.  Youngs,  42  N.  Y.  Super.  Ct. 
169,  173. 

69.  Atty.-Gen.  v.  Delano,  6  Price  383,  396, 
397,  398,  400. 

70.  See  Floyd'f.  Rankin,  86  Cal.  159,  108^^ 
24  Pao.  936;   Seagrave's  Appeal,  125  Pa.  St. 
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regarding  indictments.'''  (See  Endow  ;  Establish  ;  Foundation  ;  and,  generally, 
Charities.) 

Foundation.  The  space  immediately  beneath  the  footings  of  a  wall ;'''  also 
the  incorporation  or  endowment  of  a  college  or  hospital.''^  (See  Eleemosynaey  ; 
Endowment;  Found;  and,  generally,  Chakities  ;  Colleges  and  Univeksities.) 

Foundation  of  a  lien.  An  indebtedness  existing  on  a  contract  by  the 
person  sought  to  be  charged.''*     (See,  generally,  Liens.) 

Foundling,  a  deserted  or  exposed  infant ;  a  child  found  without  a  parent 
or  guardian,  its  relatives  being  unknown.''^     (See  Asylums  ;  Infants.) 


362,  375,  17  Atl.  412;  Hartshorne  v.  Nichol- 
son, 26  Beav.  58,  61,  27  L.  J.  Ch.  810,  53 
Eng.  Reprint  818;  Hopkins  t.  Phillipps,  7 
Jur.  N.  S.  1274,  1276,  30  L.  J.  Ch.  671,  5 
L.  T.  Rep.  X.  S.  700;  Tatham  r.  Drummond, 
34  L.  J.  Ch.  1,  2;  In  re  Hedgman,  8  Ch.  D. 
156,  159,  26  Wkly.  Rep.  674. 

In  connection  with  other  words  the  word 
"  found "  has  often  received  judicial  inter- 
pretation; as  for  instance  in  the  following 
phrases:  "  Found  and  being"  (see  Tower  v. 
Tower,  18  Picli.  (Mass.)  262,  263);  "found 
by  the  broker"  (see  Evans  r.  Gay,  (Tex.  Civ. 
App.  1903)  74  S.  W.  575,  576)  ;  "  found  com- 
mitting" (see  Griffith  f.  Taylor,  2  C.  P.  D. 
194,  197,  46  L.  J.  C.  P.  152,  36  L.  T.  Rep. 
N.  S.  5,  25  Wkly.  Rep.  196;  Do^vning  r. 
Capel,  L.  R.  2  C.  P.  461,  464,  36  L.  J.  M.  C. 
97,  16  L.  T.  Rep.  N.  S.  323,  15  Wkly.  Rep. 
745 )  ;  Simmons  t.  Jlillingen,  2  C.  B.  524,  532, 
10  Jur.  224,  15  L.  J.  C.  P.  102,  52  E.  C.  L. 
524;  Roberts  f.  Orchard,  2  H.  &  C.  769,  773, 
33  L.  J.  Exch.  65,  9  L.  T.  Rep.  N.  S.  727,,  12 
Wkly.  Rep.  253);  "  found  due  "  (see  Cooper 
V.  Crane,  9  N.  J.  L.  173,  187)  ;  "found  em- 
ployed" (see  State  v.  Canton,  43  Mo.  48,  53); 
"  found  in  a  state  of  intoxication  "  ( see  State 
V.  Bromley,  25  Conn.  6,  8;  Reg.  v.  Pellv, 
[1897]  2  Q.  B.  33,  35,  18  Cox  C.  C.  55G,  61 
J.  P.  373,  66  L.  J.  Q.  B.  519,  76  L.  T.  Rep. 
N.  S.  467,  45  Wkly.  Rep.  504;  Lester  f.  Tor- 
rens,  2  Q.  B.  D.  403,  404,  46  L.  J.  M.  C.  280, 
25  "V/kly.  Rep.  691);  "found  indorsed"  (see 
Territory  v.  Pendry,  9  Mont.  67,  72,  22  Pae. 
760);  "found  in  the  county"  (see  McNab  f. 
Bennet,  66  III.  157;  160);  "found"  in  the 
district  (see  McCoy  v.  Cincinnati,  etc.,  R.  Co., 
13  Fed.  3,  4;  Runkle  v.  Lamar  Ins.  Co.,  2 
Fed.  9,  13);  "found  in  the  possession  or 
keeping  of"  (see  Reg.  f.  Dennis,  [1894]  2 
Q.  B.  458,  464,  18  Cox  C.  C.  21,  58  J.  P.  622, 
63  L.  J.  M.  C.  153,  71  L.  T.  Rep.  N.  S.  436,  10 
Reports  316,  42  Wldy.  Rep.  586;  Laws  v. 
Read,  63  L.  J.  Q.  B.  683,  685,  10  Reports 
545);  "'found'  in  this  State"  (see  Mer- 
chants' Mfg.  Co.  V.  Grand  Trunk  R.  Co.,  11 
Abb.  N.  Cas.  (N.  Y.)  183,  185,  63  How.  Pr. 
459,  13  Fed.  358)  ;  "found  offending  against 
this  Act"  (see  Horley  v.  Rogers,  2  E.  &  E. 
674,  676,  6  Jur.  N.  S.  605,  29  L.  J.  M.  C. 
140,  2  L.  T.  Rep.  N.  S.  171,  8  Wkly.  Rep. 
392,  105  E.  C.  L.  674);  "found  on  such 
premises"  (see  35  &  36  Viet.  c.  94,  §25); 
"found  therein"  (see  Murphy  v.  Arrow, 
[1897]  2  Q.  B.  527,  533,  66  L.  J.  Q.  B.  865, 
77  L.  T.  Rep.  N.  S.  435,  46  Wkly.  Rep.  94)  ; 
"  found  to  be  due  "  ( see  In  re  Crawshav,  39 
Ch.  D.  552,  555,  57  L.  J.  Ch.  923,  59  L.  T. 
Rep.  N.  S.  598,  37  Wkly.  Rep.  25)  ;  "found 
to  be  of  unsound  mind"    (see  In  re  Maltby, 


1  Q.  B.  D.  18,  25,  14  Cox  C.  C.  609,  45  J.  P. 
681,  50  L.  J.  Q.  B.  413,  44  L.  T.  Rep.  N.  S. 
711,  29  Wkly.  Rep.  678);  "found"  within 
the  jurisdiction  (see  Reg.  v.  Lopez,  6  Wklv. 
Rep.  227,  230);  "found  within  the  state'" 
(see  Galvedon  City  R.  Co.  v.  Hook,  40  111. 
App.  547,  556);  "not  found"  (see  Com.  v. 
Hale,  2  Va.  Cas.  241,  242)  ;  "found  on  the 
demised  premises  "  ( see  Hammond  v.  Mather, 
3  F.  &  F.  151). 

"  Founded  in  fact "  see  State  v.  Morgan,  40 
Conn.  44,  46. 

"  Founded  on  a  contract "  see  Wyman  v. 
Fabens,  111  Mass.  77,  81;  In  re  Morales,  105 
Fed.  761;  Pontifex  v.  Midland  R.  Co.,  3 
Q.  B.  D.  23,  27,  47  L.  J.  Q.  B.  28,  37  L.  T. 
Rep.  N.  S.  403,  26  Wkly.  Rep.  209;  Bryant 
V.  Herbert,  3  C.  P.  D.  389,  391,  47  L.  J. 
C.  P.  670,  39  L.  T.  Rep.  N.  S.  17,  26  Wklv. 
Rep.  898. 

"  Founded  on  any  indebtedness "  see  Fel- 
lows f.  Brown,  38  Miss.  541,  543. 

"  Founded  on  tort "  see  Bryant  v.  Herbert, 
3  C.  P.  D.  389,  391,  47  L.  J.  C.  P.  070,  39 
L.  T.  Rep.  N.  S.  17,  26  Wkly.  Rep.  898. 

"  Founded  upon  the  honest  opinion  of  the 
neighborhood"  see  State  v.  Morgan,  40  Conn. 
44,  47. 

"  Founded  upon  a  grant "  see  Love  f.  Love, 

2  Yerg.   (Tenn.)   288,  289. 

71.  Territory  v.  Pendry,  9  Mont.  67,  72, 
22  Pac.  760. 

72.  St.  41  &  42  Vict.  c.  52,  §  41,  subs.  3. 

73.  Black  L.  Diet. 

"In  eleemosynary  foundations,  such  as  col- 
leges and  hospitals,  where  there  is  an  en- 
dowment of  lands,  the  law  distinguishes  and 
makes  two  species  of  foundation,  the  one 
fundatio  incipiens,  or  the  incorporation,  in 
which  sense  the  king  is  the  general  founder 
of  all  colleges  and  hospitals;  the  other  fun- 
dation  perfioiens,  or  the  dotation  of  it,  in 
which  sense  the  first  gift  of  the  revenues  is 
the  foundation,  and  he  who  gives  them  is,  in 
the  law  the  founder ;  and  it  is  in  this  last 
sense  we  generally  call  a  man  the  founder  of 
a  college  or  hospital."  1  Blackstone  Comm. 
480  [.quoted  in  Trustees  Union  Baptist  Assoc. 
V.  Hunn,  7  Tex.  Civ.  App.  249,  251,  26  S.  W. 
755;  Dartmouth  College  l.  Woodward,  4 
Wheat.  (U.  S.)  518,  673,  4  L.  ed.  629].  To 
the  same  effect  see  Seagrave's  Appeal,  125 
Pa.  St.  362,  375,  17  Atl.  412. 

"  To  the  foundation  of  a  charitable  school " 
see  Salusburv  r.   Denton,  3   Jur.  N.   S.  740, 

3  Kay  &  J.  529,  26  L.  J.  Ch.  851. 

74.  Hagan  v.  American  Baptist  Home  Mis- 
sionarv  Soc,  14  Daly  (N.  Y.)  131,  140,  6 
N.  Y.  St.  212. 

75.  Black  L.  Diet. 
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FO  rNDR  Y—  FRANCES 


FOUNDRY.     Works  for  the  casting  of  metals J« 

FOUR  CORNERS.     The  face  of  a  written  instrument."     (See,  generally,  Deeds.) 

FOUR-HORSE  POWER  PULLEY  FACE,  As  used  in  a  lease  requiring  the  lessor 
to  furnish  such  power,  "four  horse  power  at  the  lessee's  pulley."'^ 

FOURTEENTH  AMENDMENT.'^     See  Constitutional  Law. 

FOURTH  OF  JULY.     See  Holidays. 

Fowl.  As  a  noun,  any  bird ;  especially  any  large  eatable  bird.^°  As  a  verb, 
to  catch  or  kill  wild  fowl,  for  game  or  food,  as  by  shooting,  or  by  decoys,  nets, 
etc.''     (See,  generally,  Animals  ;  Fish  and  Game.) 

F0X-HUNTING.«2     See  Animals. 

Fraction,  a  fragment ;  a  separate  portion  ;  a  disconnected  part ;  *'  a  frag- 
ment or  broken  part ;  a  portion  of  a  thing  less  than  the  whole.'* 

Fractional  township,  a  township  where  the  outer  boundary  lines  can- 
not be  carried  out  in  full  because  of  a  water  course  of  some  other  external 
interference.'^ 

FRACTIONEM  DIEI  NON  RECIPIT  lex.  a  maxim  meaning  "The  law  does 
not  regard  a  fraction  of  a  day."  '^ 

Frail.  Easily  broken  or  destroyed ;  fragile ;  ^  the  term  is  sometimes  used 
to  describe  a  certain  class  of  goods  in  bills  of  lading." 

FRAIS  JUSQU'A  BORD.  In  French  commercial  law,  a  term  which  corresponds 
to  the  English  term  "  free  on  board."  '^     (See  F.  0.  B. ;  and,  generally,  Sales.) 

Frame.     As  applied  to  a  building,  "  wooden."  ^^ 

Framework,     a  structure  or  fabric  for  inclosing  or  supporting  anything.'^ 

Frances,  a  name  universally  applied  to  females  only,  indicating  that  the 
person  to  whom  it  is  applied  is  a  female.^^ 


76.  Benedict  v.  New  Orleans,  44  La.  Ann. 
793,  795,  11  So.  41. 

77.  Black  L.  Diet. 

78.  Jourgensen  v.  Fraitel,  20  N.  Y.  Suppl. 
33,  34. 

79.  See  2  Cyo.  89. 

80.  Webster  Int.  Diet. 

Fowl  as  an  estray  see  2  Cyc.  358. 

81.  Webster  Int.  Diet.  See  Devonshire 
X.  O'Connor,  24  Q.  B.  D.  468,  475,  54  J.  P. 
740,  59  L.  J.  Q.  B.  206,  62  L.  T.  Rep.  N.  S. 
917,  38  Wkly.  Rep.  420. 

Common  of  fowling  see  8  Cyc.  349. 

82.  See  2  Cyc.  343. 

83.  Century  Diet,  [gwoted  in  Jory  f.  Palace 
Diy  Goods  Co.,  30  Oreg.  196,  199,  46  Pac. 
786]. 

84.  Black  L.  Diet,  \_quoted  in  Jory  v.  Pal- 
ace Dry  Goods  Co.,  30  Oreg.  196,  200,  46  Pac. 
780], 

The  word  is  used  to  designate  a  fragmen- 
tary part  of  a  whole,  disconnected  and  dis- 
tinct within  itself,  rather  than  an  undivided 
interest ;  a  several,  not  a  joint,  interest.  Jory 
r.  P^ilace  Dry  Goods  Co.,  30  Oreg.  196,  200, 
46  Pac.  786. 

"Fraction  of  a  day"  see  Westbrook  Mfg. 
Co.  1-.  Grant,  60  Me.  88,  95,  11  Am.  Rep. 
181;  Combe  v.  Pitt,  3  Burr.  1423,  1434;  8 
Cyc.  744  note  13. 

"Fractional"  as  used  in  describing  a  sec- 
tion of  land  see  5  Cyc.  900  note  18.  See  also 
Swayne  v.  Vance,  28  Ark.  282,  286;  Tollestori 


Club  v.  State,   141   Ind.   197,  205,   38  N.  E. 
214,  40  N.  E.  690;  and,  generally,  Time. 

85.  Goltermann  v.  Schiermeyer,  111  Mo. 
404,  416,  19  S.  W.  484,  20  S.  W.  161. 

86.  Bouvier  L.  Diet,  [^citing  Lofft  Max. 
572]. 

87.  Century  Diet. 

88.  Doherr  v.  Houston,  123  Fed.  334,  335, 
where  the  bill  of  lading  contained  the  state- 
ment :     "  Pckgs.  fire  crackers  frail." 

89.  Bouvier  L.  Diet.,  where  it  is  said  that 
the  term  includes  such  items  as  packing, 
porterage  or  cartage,  commissions,  etc.  See 
Bartels  v.  Sehell,  16  Fed.  341,  343;  Bartela 
r.  Redfield,  16  Fed.  336,  337. 

90.  Ward  v.  Murphysboro,  77  111.  App. 
549,  552,  where  it  is  said:  "A  wooden  build- 
ing is  a  frame  building." 

"  Frame  buildings "  see  Hannan  v.  Wil- 
liamsburgh  City  F.  Ins.  Co.,  81  Mich.  556, 
557,  45  N.  W.  1120,  9  L.  R.  A.  127;  Sunderlin 
V.  iEtna  Ins.  Co.,  18  Hun  (N.  Y.)  522,  523. 

"  Frame  house  "  see  Mead  v.  Northwestern 
Ins.  Co.,  7  N.  Y.  530,  536;  Fowler  v.  Mtna 
F.  Ins.  Co.,  6  Cow.  (N.  Y.)  673,  676,  16  Am. 
Dec.  460. 

91.  Century  Diet. 

Framework  of  a  bridge  construed  to  include 
the  stringers  sustaining  the  planking  of  the 
floor  see  Bush  v.  Delaware,  etc.,  R.  Co.,  166 
N.  Y.  210,  225,  59  N.  E.  838. 

92.  Taylor  v.  Com.,  20  Gratt.  (Va.)  825, 
828. 
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For  Matters  Relating  to  : 
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Electoral  Franchise,  see  Elections. 

Electricity,  see  Electeicity. 
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Ferries,  see  Feeeies. 
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Taxation,  see  Taxation. 
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I.    DEFINITION, 

The  word  "  franchise  "  has  various  significations,  both  in  a  popular  and  in   a 
legal  sense,  and  there  is  some  confusion  arising  from  a  failure  to  discriminate  in 

1451  [I] 
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what  sense  the  word  is  used.^  It  is  used  as  synonymous  with  liberty,'  freedom,* 
exemption,^  immunity,^  privileges  and  immunities  of  a  personal  character,^  or  in 
the  sense  of  privileges  generallyJ  Thus,  in  a  broad  and  popular  sense,  it 
embraces  the  right  of  trial  by  jury,^  the  right  of  habeas  corpus,'  and  political 
rights  of  subjects  and  citizens^"  like  the  elective  franchise."  In  a  strict  legal 
sense  franchises  are  special  privileges  which  are  conferred  by  government  on 
individuals,  and  which  do  not  belong  to  the  citizens  of  the  country  generally  of 
common  right.^    The  rule  has  be^n  laid  down  that  the  expression  "common 


1.  Bridgeport  v.  New  York,  etc.,  K.  Co.,  36 
Conn.  255,  266,  4  Am.  Rep.  63;  Chicago,  etc., 
E.  Co.  V.  Dunbar,  95  111.  571,  575;  People 
V.  Eidgley,  21  111.  65,  69;  Pierce  v.  Emery, 
32  N.  H.  484,  507;  Morgan  v.  Louisiana,  93 
U.  S.  217,  223,  23  L.  ed.  860. 

Commodities  as  including  corporate  fran- 
chises see  Commodity,  8  Cyc.  339  note  57. 

2.  2  Blaekstone  Comm.  37  [quoted  in 
Central,  etc.,  R.  Co.  v.  State,  54  Ga.  401,  409; 
People  v.  Holtz,  92  III.  426,  428;  Shamokin 
Valley  R.  Co.  v.  Livermore,  47  Pa.  St.  465, 
468,  86  Am.  Dec.  552 ;  Reg.  v.  Halifax  County 
Ct.  Judge,  [1891]  2  Q.  B.  263,  266,  60  L.  J. 
Q.  B.  550,  65  L.  T.  Rep.  N.  S.  104,  39  Wkly. 
Rep.  545].  See  also  State  v.  Topeka,  30  Kan. 
653,  657,  2  Pac.  587. 

3.  Evans  v.  Philadelphia  Club,  50  Pa.  St. 
107,  113;  Buchanan  v.  Knoxville,  etc.,  R.  Co., 
71  Fed.  324,  334,  18  C.  C.  A.  122. 

4.  Buchanan  v.  Knoxville,  etc.,  R.  Co.,  71 
Fed.  324,  334,  18  C.  C.  A.  122. 

Exemption  from  taxation,  being  a  special 
privilege  granted  by  the  government  to  an 
individual,  either  in  gross  or  as  appurtenant 
to  his  freehold,  has  been  held  to  be  a  fran- 
chise. New  Jersey  v.  Wright,  117  U.  S.  648, 
656,  6  S.  Ct.  907,  29  L.  ed.  1021;  Atlantic, 
etc.,  R.  Co.  V.  Georgia,  98  U.  S.  359,  364,  25 
L.  ed.  185.  On  the  other  hand  it  has  been 
held  that  immunity  from  taxation  is  not 
such  a  franchise  of  a  railroad  corporation 
as  will  pass  by  a  sale  under  a  mortgage  "  on 
the  property  and  franchises  of  the  company." 
Morgan  v.  Louisiana,  93  U.  S.  217,  223,  23 
L.  ed.  860,  where  it  is  said:  "  The  franchises 
of  a  railroad  corporation  are  rights  or  privi- 
leges which  are  essential  to  the  operations  of 
the  corporation  and  without  which  its  road, 
and  works  would  be  of  little  value.  .  .  .  Im- 
munity from  taxation  is  not  one  of  them." 
Bee  also  Evansville,  etc.,  R.  Co.  v.  Com.,  9 
Bush  (Ky.)  438,  442;  Baltimore,  etc.,  R.  Co.  v. 
Ocean  City,  89  Md.  89,  98,  42  Atl.  922;  Mer- 
cantile Bank  v.  Tennessee,  161  U.  S.  161,  171, 
16  S.  Ct.  466,  40  L.  ed.  656;  Pickard  v.  East 
Tennessee,  etc.,  R.  Co.,  130  U.  S.  637,  641,  9 
S.  Ct.  640,  32  L.  ed.  1051;  New  Orleans,  etc., 
R.  Co.  V.  Delamore,  114  U.  S.  501,  509,  5  S.  Ct. 
1009,  29  L.  ed.  244 ;  Chesapeake,  etc.,  R.  Co.  v. 
Miller,  114  U.  S.  176,  185,  5  S.  Ct.  813,  29 
L.  ed.  121;  Memphis,  etc.,  R.  Co.  v.  Berry,  112 
TJ.  S.  609,  619,  5  S.  Ct.  299,  28  L.  ed.  831;  Wil- 
son V.  Gaines,  103  U.  S.  417,  421,  26  L.  ed.  401 
[affirming  9  Baxt.  (Tenn.)  546]  ;  East  Tennes- 
see, etc..  R.  Co.  V.  Hamblen  County,  102  U.  S. 
273,  277,  26  L.  ed.  152;  Buchanan  v.  Knox- 
ville, etc.,  R.  Co.,  71  Fed.  324,  334,  18 
C.  C.  A.  122. 

[I] 


Whether  exemption  of  members  of  corpora- 
tion from  jury  duty  is  a  franchise  see  Cor- 
porations, 10  Cyc.  1086  notes  67,  68. 

5.  Buchanan  v.  Knoxville,  etc.,  R.  Co.,  71 
Fed.  324,  334,  18  C.  C.  A.  122. 

6.  Chicago  Bd.  of  Trade  v.  People,  91  111. 
80,  83;  Phalen  t.  Com.,  1  Rob.  (Va.)  713, 
724  (where  it  is  said:  "A  franchise  may 
consist  in  personal  privilege  or  exemption,  or 
in  rights  or  privileges  connected  with  per- 
sonal or  real  estate  " )  ;  Morgan  v.  Louisiana, 
93  U.  S.  217,  223,  23  L.  ed.  860  (where  it  is 
said :  "  It  is  often  used  as  synonymous  with 
rights,  privileges  and  immunities,  though  of  a 
personal  and  temporary  character  " ) .  See 
also  In  re  White  Plains,  71  N.  Y.  App.  Div. 
544,  552,  76  N.  Y.  Suppl.  11 ;  Atlantic,  etc., 
R.  Co.  V.  Georgia,  98  U.  S.  359,  364,  25  L.  ed. 
185;  Buchanan  v.  Knoxville,  etc.,  R.  Co.,  71 
Fed.  324,  334,  18  C.  C.  A.  122. 

7.  Fietsam  v.  Hay,  122  111.  293,  294,  13 
N.  E.  501,  3  Am.  St.  Rep.  492;  Lawrence  v. 
Times  Printing  Co.,  22  Wash.  482,  490,  61 
Pac.  166.  See  also  Atlantic,  etc.,  R.  Co.  v. 
Georgia,  98  U.  S.  359,  365,  25  L.  ed.  185; 
Buchanan  v.  Knoxville,  etc.,  R.  Co.,  71  Fed. 
324,  334,  18  C.  C.  A.  122.  "  It  is  a  liberty 
or  privilege."  State  v.  Topeka,  30  Kan.  653, 
657,  2  Pac.  587.  "The  word  'franchise'  is 
generally  used  to  designate  a  right,  or  privi- 
lege, conferred  by  law."  State  v.  Western 
Irrigating  Co.,  40  Kan.  96,  99,  19  Pac.  349, 
10  Am.  St.  Rep.  166;  Jersey  City  Gas  Light 
Co.  V.  Union  Gas  Imp.  Co.,  46  Fed.  264,  265. 
"  If  there  is  anything  peculiar  in  the  word 
franchise  it  must  include,  in  any  definition 
that  car  be  given  it,  this  word  '  privileges.'  " 
Willamette  Woolen  Mfg.  Co.  v.  Bank,  119 
U.  S.  191,  198,  7  S.  Ct.  187,  30  L.  ed.  384. 

8.  See  Chicago,  etc.,  R.  Co.  v.  Dunbar,  95 
111.  571,  575. 

9.  See  Chicago,  etc.,  R.  Co.  v.  Dunbar,  95 
111.  571,  575. 

10.  Pierce  v.  Emery,  32  N.  H.  484,  507. 

A  franchise  involving  solely  matters  of  pe- 
cuniary interest,  or  a  privilege  in  respect  to 
property,  can  in  no  just  sense  be  called  a 
political  privilege.  Atchison  St.  R.  Co.  ■('. 
Missouri,  etc.,  R.  Co.,  31  Kan.  661,  666,  3 
Pac.  284. 

11.  Chicago,  etc.,  R.  Co.  v.  Dunbar,  95  111. 
571,  575;  People  v.  Holtz,  92  111.  426,  429; 
People  V.  Ridgeley,  21  111.  65,  69;  Pierce  v. 
Emery,  32  N.  H.  484,  507.  See  Union  Water 
Co.  V.  Kean,  52  N.  J.  Eq.  Ill,  128,  27  Atl. 
1015.  And  see  Elections,  15  Cyc.  280  note 
11. 

12.  Illinois. —  Martens  v.  People,  186  111. 
314,  318,  57  N.  E.  871 ;  Lasher  v.  People,  183 
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right "  employed  in  the  foregoing  definition  is  intended  to  mean  a  right  which 


111.  226,  233,  55  N.  E.  663,  75  Am.  St.  Rep. 
103,  47  L.  E.  A.  802. 

Iowa. —  Cedar  Rapids  Water  Co.  v.  Cedar 
Rapids,  118  Iowa  234,  238,  91  N.  W.  1081. 

Maryland. —  Baltimore  v.  Johnson,  96  Md. 
737,  747,  54  Atl.  646,  61  L.  R.  A.  568;  State 
■i>.  Philadelphia  R.  Co.,  45  Md.  361,  379,  24 
Am.  Rep.  511. 

Minnesota. —  International  Trust  Co.  v. 
American  Loan,  etc.,  Co.,  62  Minn.  501,  503, 
65  N.  W.  78,  632 ;  Green  v.  Knife  Falls  Boom 
Corp.,  35  Minn.  155,  157,  27  N.  W.  924, 
925. 

Missouri. —  St.  Louis  Gaslight  Co.  v.  St. 
Louis  Gas,  etc.,  Co.,  16  Mo.  App.  52,  72. 

Sew  York. — ^Rhinehart  v.  Redfield,  93 
N.  Y.  App.  Div.  410,  414,  87  N.  Y.  Suppl. 
789. 

West  Virginia. —  Watson  v.  Fairmont,  etc., 
R.  Co.,  49  W.  Va.  528,  539,  39  S.  E.  193. 

United  States. —  Augusta  Bank  v.  Earle,  13 
Pet.  519,  595,  10  L.  ed.  274  Iquoted  in  Spring 
Valley  Water  Works  v.  Schottler,  62  Cal.  69, 
106;  Denver,  etc.,  R.  Co.  v.  Denver  City  R. 
Co.,  2  Colo.  673,  682;  Maestri  v.  Board  of 
Assessors,  110  La.  517,  525,  34  So.  658; 
Purnell  v.  McLane,  98  Md.  589,  592,  56  Atl. 
830;  Eoo  p.  Burton,  3  Gill  (Md.)  1,  11;  Ab- 
bott V.  Omaha  Smelting,  etc.,  Co.,  4  Nebr. 
416,  420;  Smith  v.  New  York,  68  N.  Y.  552, 
555;  Curtis  v.  Leavitt,  15  N.  Y.  9,  170; 
Thompson  v.  Tammany  Soc,  17  Hun  (N.  Y. ) 
305,  313;  State  v.  Scougal,  3  S.  D.  55,  62,  51 
N.  W.  858,  44  Am.  St.  Rep.  756,  15  L.  R.  A. 
477;  Sellers  v.  Union  Lumbering  Co.,  39 
Wis.  525,  527 ;  People's  Pass.  R.  Co.  v.  Mem- 
phis City  R.  Co.,  10  Wall.  (U.  S.)  38,  50,  19 
L.  ed.  844;  Western  Union  Tel.  Co.  v.  Nor- 
man, 77  Fed.  13,  22]  ;  Jersey  City  Gas  Light 
Co.  V.  United  Gas  Imp.  Co.,  46  Fed.  264,  265. 

Other  definitions  are:  "A  royal  privilege 
or  branch  of  the  King's  prerogative,  sub- 
sisting in  the  hands  of  a  subject."  2  Black- 
stone  Comm.  37  Iquoted  in  Horst  v.  Moses, 
48  Ala.  129,  146;  State  v.  Moore,  19  Ala. 
614,  520;  Norwich  Gas  Light  Co.  v.  Nor- 
wich City  Gas  Co.,  25  Conn.  19,  36;  Central 
E.,  etc.,  Co.  V.  State,  54  Ga.  401,  409 ;  Lasher 
V.  People,  183  111.  226,  232,  55  N.  E.  663,  75 
Am.  St.  Rep.  103,  47  L.  R.  A.  802;  Belle- 
ville V.  Citizens  Horse  R.  Co.,  152  111.  171, 
185,  38  N.  E.  584,  26  L.  R.  A.  681;  Chicago, 
ete.,-R.  Co.  v.  Dunbar,  95  111.  571,  575;  People 
V.  Holtz,  92  111.  .426,  428;  Chicago  Bd.  of 
Trade  v.  People,  91  111.  80,  82;  Chicago  City 
R.  Co.  V.  People,  73  111.  541,  547;  Cain  v.  Wy- 
oming, 104  111.  App.  538,  540;  Com.  t:  Frank- 
fort, 13  Bush  (Ky.)  185,  189;  Louisville  To- 
bacco Warehouse  Co.  v.  Com.,  48  S.  W.  420, 
423,  20  Ky.  L.  Rep.  1047 ;  Maestri  v.  Board  of 
Assessors,  110  La.  517,  525,  34  So.  658;  Thomp- 
son V.  Moran,  44  Mich.  602,  604,  7  N.  W.  180; 
State  V.  Minnesota  Thresher  Mfg.  Co.,  40  Minn. 
213,  225,  41  N.  W.  1020,  3  L.  E.  A.  510; 
Blake  v.  Winona,  etc.,  E.  Co.,  19  Minn.  418, 
18  Am.  Rep.  345 ;  State  v.  Weatherby,  45  Mo. 
17,  20;  Lincoln  St.  R.  Co.  v.  Lincoln,  61 
Nebr.  109,  130,  84  N.  W.  802;  People  v.  Kerr, 


37  Barb.  (N.  Y.)  357,  393;  State  v.  Pitts- 
burgh, etc.,  R.  Co.,  50  Ohio  St.  239,  2'51,  33 
N.  E.  1051 ;  Montgomery  v.  Multnomah  R. 
Co.,  11  Oreg.  344,  354;  Shamokin  Valley  R. 
Co.  V.  Livermore,  47  Pa.  St.  465,  468,  86 
Am.  Dec.  552;  State  v.  Scougal,  3  S.  D.  55, 
62,  51  N.  E.  858,  44  Am.  St.  Rep.  756,  15 
L.  R.  A.  477;  State  v.  Peel  Splint  Coal  Co.. 
36  W.  Va.  802,  813,  15  S.  E.  1000,  17  L.  R.  A. 
385;  Central  Pac.  R.  Co.  v.  California,  162 
U.  S.  91,  124,  16  S.  Ct.  766,  40  L.  ed.  903; 
California  v.  Central  Pac.  R.  Co.,  127  U.  S.  1, 
40,  8  8.  Ct.  1073,  32  L.  ed.  150;  Reg.  v. 
Halifax  County  Ct.  Judge,  [1891]  1  Q.  B.  793, 
797  [affirmed  in  [1891]  2  Q.  B.  263,  266,  60 
L.  J.  Q.  B.  550,  65  L.  T.  Rep.  N.  S.  104,  39 
Wkly.  Rep.  545]  ;  Chitty  Prerog.  [.quoted  in 
Atty.-Gen.  v.  British  Museum  Trustees,  [1903] 
2  Ch.  598,  604,  72  L.  J.  Ch.  743,  88  L.  T.  Rep. 
N.  S.  858,  51  Wkly.  Eep.  582];  3  Cruise 
Dig.  278  [quoted  in  State  v.  Real  Estate 
Bank,  5  Ark.  595,  599,  41  Am.  Dec.  109; 
Arnold  v.  Mundy,  6  N.  J.  L.  1,  87,  10  Am. 
Dec.  356;  Thompson  v.  People,  23  Wend. 
(N.  Y.)  537,  579;  Knoup  v.  Piqua  Branch 
State  Bank,  1  Ohio  St.  603,  614]  ;  Finch  164 
[quoted  in  State  v.  Real  Estate  Bank,  5  Ark. 
595,  599,  41  Am.  Dec.  109;  People  v.  Utiea 
Ins.  Co.,  15  Johns.  (N.  Y.)  358,  387,  8  Am. 
Dee.  243 ;  Com.  v.  Arrison,  15  Serg.  &  E. 
(Pa.)  127,  130,  16  Am.  Dee.  531];  Miner's 
Ditch  Co.  v.  Zellerbach,  37  Cal.  543,  590,  90 
Am.  Dec.  300;  People  v.  Eidgley,  21  111.  65, 
69 ;  Farmer's  Market  Co.  v.  Philadelphia,  etc., 
E.  Co.,  142  Pa.  St.  580,  590,  21  Atl.  902. 

"  Certain  privileges  conferred  by  grant  from 
government,  and  vested  in  individuals."  3 
Kent  Comm.  458  [quoted  in  Horst  i:.  Moses, 
48  Ala.  129,  146 ;  State  v.  Eeal  Estate  Bank, 
5  Ark.  595,  599,  41  Am.  Dec.  109;  Eai  p. 
Henshaw,  73  Cal.  486,  493,  15  Pac.  110; 
Spring  Valley  Water  Works  c.  Schottler,  62 
Cal.  69,  106;  Arapahoe  County  v.  Rocky 
Mountain  News  Printing  Co.,  15  Colo.  App. 
189,  61  Pac.  494,  499;  Londoner  v.  People,  15 
Colo.  246,  247j  25  Pae.  183;  Com.  v.  Frank- 
fort, 13  Bush  (Ky.)  185,  189;  Louisville  To- 
bacco Warehouse  Co.  i;.  Com.,  48  S.  W.  420, 
423,  20  Ky.  L.  Rep.  1047 ;  Thompson  v.  Peo- 
ple, 23  Wend.  (N.  Y.)  537,  578;  State  v. 
Pittsburgh,  etc.,  R.  Co.,  50  Ohio  St.  239,  251, 
33  N.  E.  1051;  Moni^omery  v.  Multnomah 
R.  Co.,  11  Oreg.  344,  354;  Sellers  v.  Union 
Lumbering  Co.,  39  Wis.  525,  527] ;  Bouvier 
L.  Diet,  [quoted  in  Higgins  v.  Downward,  8 
Houst.  (Del.)  227,  240,  32  Atl.  133,  40  Am. 
St.  Rep.  141;  Miller  v.  Com.,  112  Ky.  404, 
406,  65  S.  W.  828;  State  v.  Morgan,  28  La. 
Ann.  482,  493  (dissenting  opinion)  ;  Ken- 
nebec, etc.,  R.  Co.  V.  Portland,  etc.,  R.  Co.,  59  . 
Me.  9,  66;  Milhau  v.  Sharp,  27  N.  Y.  611, 
619,  84  Am.  Dee.  314];  Burrill  L.  Diet. 
[quoted  in  Crum  v.  Bliss,  47  Conn.  592,  602]  ; 
Young  V.  Webster  City,  etc.,  R.  Co.,  75  Iowa 
140,  143,  39  N.  W.  234. 

"A  particular  privilege  conferred  by  grant 
from  a  sovereign  or  a  government,  and  vested 
in   individuals;    an   immunity   or   exemption 
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pertains  to  citizens  by  the  common  law,  the  investiture  of  which  is  not  to  be 


from  ordinary  jurisdiction;  a  constitutional 
or  statutory  right  or  privilege."  Webster 
Diet,  \_quoted  or  cited  in  Crum  v.  Bliss,  47 
Conn.  592,  602 ;  Central  R.,  etc.,  Co.  v.  State, 
54  Ga.  401,  409;  Louisville  Tobacco  Ware- 
house Co.  V.  Com.,  48  S.  W.  420,  423,  20  Ky. 
L.  Rep.  1047]. 

"A  certain  privilege  or  exemption  bestowed 
by  grant  from  the  government  and  vested  in 
individuals  — •  immunity."  Worcester  Diet. 
iquoted  in  State  v.  Morgan,  28  La.  Ann.  482, 
493]. 

"A  special  privilege  existing  in  an  indi- 
vidual by  grant  of  the  sovereignty  and  not 
otherwise  exercisable."  Thompson  v.  Moran, 
44  Mich.'  602,  604,  7  N.  W.  180. 

"  Privileges  derived  from  the  Government, 
vested  either  in  individuals  or  private  or 
public  corporations."  California  State  Tel. 
Co.  V.  Alta  Tel.  Co.,  22  Cal.  398,  422. 

"A  grant  of  a  right  or  privilege  to  an  in- 
dividual or  individuals  or  a,  corporation  by 
the  Government  or  sovereign  power."  State 
V.  New  York,  etc.,  R.  Co.,  2  N.  Y.  Civ.  Proc. 
82,  89. 

"A  right  belonging  to  the  government,  as 
a  sovereign,  yet  committed,  in  trust,  to  some 
officer,  corporation  or  individual."  Kuoup  v. 
Piqua  Branch  State  Bank,  1  Ohio  St.  603, 
614. 

"  Rights  and  privileges  acquired  only  by 
special  grant  from  the  public  through  the 
legislature  which  impose  upon  the  grantee,  as 
the  consideration  therefor,  a  duty  to  the  pub- 
lic to  see  that  they  are  properly  used."  St. 
Louis,  etc.,  R.  Co.  v.  Balaley,  18  111.  App. 
79,  82. 

"A  branch  of  the  sovereign  power  of  the 
State,  subsisting  in  a  person  or  a  corporation 
by  a  grant  from  the  State."  Rochester,  etc., 
R.  Co.  v.  New  York,  etc.,  R.  Co.,  44  Hun 
(N.  Y.)  206,  212  [affirmed  in  110  N.  Y.  128. 
17  N.  E.  680]. 

"A  privilege  of  a  public  nature,  which 
can  not  be  exercised  without  a  legislative 
grant."  State  v.  Weatherby,  45  Mo.  17,  20 
[quoted  in  St.  Louis  Gaslight  Co.  v.  St.  Louis 
Gas,  etc.,  Co.,  16  Mo.  App.  52,  72]. 

"A  privilege  or  immunity  of  a  public  na- 
ture, which  could  not  be  exercised  without  a 
legislative  grant."  People  v.  Ridgley,  21  111. 
65,  69. 

"A  privilege  or  immunity  of  a  public  na- 
ture, which  cannot  legally  be  exercised  with- 
out legislative  grant."  Thompson  v.  People, 
23  Wend.  (N.  Y.)  537,  569;  State  v.  Portage 
City  Water  Co.,  107  Wis.  441,  450,  83  N.  ^. 
697. 

"A  certain  privilege  of  a  public  nature, 
eonferred  by  grant  from  the  Government,  and 
vested  in  individuals."  Truckee,  etc.,  Turn- 
pike Road  Co.  V.  Campbell,  44  Cal.  89,  91. 

"A  grant  by  or  under  the  authority  of  gov- 
ernment, conferring  a  special  and  usually  a 
permanent  right  to  do  an  act,  or  a  series  of 
acts,  of 'public  concern,  and,  when  accepted,  it 
becomes  a  contract  and  is  irrevocable,  unless 
the  right  to   revoke  is   expressly   reserved." 

[I] 


Southampton  v.  Jessup,  162  N.  Y.  122,  126, 
56  N.  E.  538. 

"  Certain  immunities  and  privileges  in 
which  the  public  have  an  interest  as  contra- 
distinguished from  private  rights,  and  which 
cannot  be  exercised  without  authority  de- 
rived from  the  sovereign  power."  Thompson 
t:  People,  23  Wend.  (N.  Y.)  537,  569;  People 
V.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  358,  387, 
8  Am.  Dec.  243  [quoted  in  Com.  f.  Frank- 
fort, 13  Bush   (Ky.)    185,  189]. 

"A  privilege  in  which  the  public  have  an 
interest,  and  which  can  not  be  exercised  with- 
out authority  from  the  sovereign  power." 
Cumberland  River  Lumber  Co.  v.  Common- 
wealth, 6  Ky.  L.  Rep.  295. 

"  Something  which  the  citizen  can  not  en- 
joy without  legislative  grant."  Chicago  Bd, 
of  Trade  v.  People,  91  111.  80,  83. 

"A  special  privilege  eonferred  by  grant 
from  the  state  or  sovereign  power,  as  being 
something  not  belonging  to  the  citizen  of 
common  right."  Hesing  v.  Atty.-Gen.,  104  111. 
292,  296. 

"A  special  grant  by  the  sovereign  power  of 
a  peculiar  privilege  whereby  the  recipient 
may  do  or  enjoy  something  which  in  the  ex- 
ercise of  the  general  rights  of  a  subject  or 
citizen  he  could  not  do  or  enjoy."  Miners' 
Ditch  Co.  V.  Zellerbach,  37  Cal.  543,  590,  99 
Am.  Dec.  300. 

"A  privilege  or  authority  vested  in  cer- 
tain persona  by  grant  of  the  sovereign  to  ex- 
ercise powers  or  to  do  and  perform  acts 
which  without  such  grant  they  could  not  do 
or  perform."  Lewis  Em.  Dom.  §  135  [quoted 
in  West  Manayunk  Gas  Light  Co.  v.  New  Gas 
Light  Co.,  21  Pa.  Co.  Ct.  369,  378;  Watson 
V.  Fairmont,  etc.,  R.  Co.,  49  W.  Va.  528,  539, 
39  S.  E.  193]. 

"A  privilege  vested  in  certain  persons  by 
grant  from  the  sovereign  authority  in  the 
state,  to  exercise  powers,  or  to  perform  acts, 
which,  without  such  grant,  they  could  not  do 
or  perform."  Twelfth-St.  Market  Co.  v.  Phila- 
delphia, etc..  Terminal  R.  Co.,  142  Pa.  St. 
580,  590,  21  Atl.  902,  989. 

"A  particular  privilege  conferred  by  the 
sovereign  power  of  the  state,  and  vested  in 
individuals."  Dike  f.  State,  38  Minn.  366, 
367,  38  N.  W.  95. 

"A  particular  privilege  conferred  by  grant 
from  a  sovereign  or  government,  and  vested 
in  individuals  or  a  corporation."  Chicago 
Municipal  Gas  Light,  etc.,  Co.  v.  Lake,  130 
111.  42,  53,  22  N.  E.  616;  Chicago  City  R. 
Co.  f.  People,  73  111.  541,  547. 

"A  right,  privilege  or  power  of  public  con- 
cern, which  ought  not  to  be  exercised  by  pri- 
vate individuals  at  their  mere  will  or  pleas- 
ure, but  should  be  reserved  for  public  control 
and  administration,  either  by  the  government 
directly,  or  by  public  agents,  acting  under 
such  conditions  and  regulations  as  the  gov- 
ernment may  impose  in  the  public  interest, 
and  for  the  public  security."  California  v. 
Central  Pac.  R.  Co.,  127  U.  S.  1,  40,  8  S.  Ct. 
1073,    32    L.   ed.    157    [quoted   in    Ashley   v. 
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looked  for  in  any  special  law,  whether  established  by  a  constitution  or  an  act 
of  the  legislature.^' 

II.  PARTICULAR  FRANCHISES  CONSIDERED. 

Franchises  are  of  various  Idnds,^*  and  may  include  the  right  to  establish  or 
charge  tolls  for  the  use  of  public  ferries/'  public  bridges,^^  wharves,"  turnpikes 
and  toll  roads,^^  raih'oads,^^  the  right  to  collect  tolls  upon  logs  put  into  a  public 
river,^  the  right  to  construct  and  maintain  waterworks,^'  gas-works,^  electric 
lighting  plants,^  public  markets,^  and  the  power  to  exercise  the  right  of  eminent 


Ryan,  153  U.  S.  436,  441,  14  S.  Ct.  865,  38 
L.  ed.  773]. 

'A  privilege  emanating  from  the  sovereign 
power  of  the  State,  owing  its  existence  to  a 
grant,  or,  as  at  common  law,  to  prescription, 
which  presupposes  a  grant,  and  invested  in 
individuals  or  a  body  politic  something  not 
belonging  to  the  citizen  of  common  right." 
Hazelton  Boiler  Co.  v.  Hazelton  Tripod  Boiler 
Co.,  137  111.  231,  232,  28  N.  E.  248. 

"A  privilege  conferred  in  the  United  States 
by  the  immediate  or  antecedent  legislation  of 
an  act  of  incorporation,  with  conditions  ex- 
pressed, or  necessarily  inferential  from  its 
liinguage,  as  to  the  manner  of  its  exercise 
and  for  its  enjoyment."  Woods  v.  Lawrence 
County,  1  Black  (U.  S.)  386,  409,  17  L.  ed. 
122. 

"A  right  which  belongs  to  the  government 
when  conferred  upon  the  citizen."  Lasher  v. 
People,  183  111.  226,  233,  55  N.  E.  663,  75 
Am.  St.  Rep.  103,  47  L.  R.  A.  802. 

"A  grant  or  immunity,  privilege,  or  exemp- 
tion by  public  or  quasi-public  authority." 
Lawrence  v.  Times  Printing  Co.,  22  Wash. 
482,  490,  61  Pac.  166. 

A  grant  and  not  a  prohibition. — "  Fran- 
chise "  is  not  a  negative  word  signifying  pro- 
hibition, but  an  affirmative  word  denoting  a 
grant.  Fresno  Canal,  etc.,  Co.  v.  Park,  129 
Cal.  437,  442,  62  Pac.  87,  where  the  court 
said :  "  The  real  meaning  of  '  franchise  '  is 
a  privilege  granted — not  a  right  taken  away." 

13.  Spring  Valley  Water  Works  Co.  v. 
Schottler,  62  Cal.  69,  107.  See  also  Curtis 
f.  Leavitt,  15  N.  Y.  9,  170;  Augusta  Bank  v. 
Earle,  13  Pet.  (U.  S.)  519,  575,  10  L.  ed. 
274. 

14.  California  State  Tel.  Co.  v.  Alta  Tel. 
Co.,  22  Cal.  398. 

15.  Ferry  rights. —  Alabama. —  Dyer  u.  Tus- 
kaloosa  Bridge  Co.,  2  Port.  296,  27  Am.  Dec. 
655. 

Illinois. —  Rohn  v.  Harris,  130  111.  525,  22 
N.  E.  587. 

Massachusetts. —  In  re  Fay,  15  Pick.  243. 

New  Jersey. —  State  v.  Hudson  County,  23 
N.  J.  L.  206. 

New  Forfc.— Milhau  v.  Sharp,  27  N.  Y.  611, 
84  Am.  Dec.  314. 

Oregon. —  Hackett  v.  Wilson,  12  Oreg.  25, 
C  Pac.  652. 

South  Dakota. —  Evans  v.  Hughes  County, 
3  S.  D.  580,  54  N.  W.  603. 

See  also  Ferries,  ante,  p.  491. 

16.  Public  bridges.— Truckee,  etc..  Turn- 
pike Road  Co.  V.  Campbell,  44  Cal.  89 ;  South- 


ampton v.  Jessup,  162  N.  Y.  122,  56  N.  E. 
538;  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y. 
178,  38  Am.  Rep.  407 ;  Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet.  (U.  S.)  120,  9 
L.  ed.  773,  938.  See  also  Bridges,  5  Cyc. 
1069  et  seq. 

17.  Public  wharves. —  Sullivan  v.  Lear,  23 
Fla.  463,  2  So.  846,  11  Am.  St.  Rep.  388; 
Flandreau  v.  Elsworth,  151  N.  Y.  473,  45 
N.  E.  853;  Smith  v.  New  York,  68  N.  Y.  552; 
Pelham  v.  The  B.  F.  Woolsey,  16  Fed.  418. 
See  also,  generally.  Wharves. 

18.  See,  generally.  Toll  Roads. 

19.  See,   generally.   Railroads. 

Street  railway  franchises  see,  generally, 
Street  Railroads. 

20.  Sellers  v.  Union  Lumbering  Co.,  39 
Wis.  525.     See  also,  generally.  Logging. 

21.  Waterworks. — A  grant  to  a  company  to 
construct,  maintain,  and  operate  a  system  of 
waterworks  and  to  use  the  streets  and  alleys 
of  the  city  for  that  purpose  is  a  franchise. 
Spring  Valley  Water  Works  v.  Schottler,  62 
Cal.  69 ;  Frankfort  v.  Stone,  108  Ky.  400,  56 
S.  W.  679,  22  Ky.  L.  Rep.  25 ;  State  v.  Portage 
City  Water  Co.,  107  Wis.  441,  83  N.  W.  697, 
See  also,  generally.  Municipal  Corporations. 

22.  See,  generally.  Gas. 

23.  Electric  light  plants. —  The  use  of  the 
streets  of  a  municipality  for  delivering  elec- 
tricity to  the  consumer  is  a  franchise.  Pur- 
nell  r.  ilcLean,  98  Md.  589,  56  Atl.  830.  But 
the  right  to  produce  and  sell  electricity  as  a 
commercial  product  is  not  a  prerogative  of 
government,  but  is  open  to  all,  and  hence  is 
not  a  franchise.  Purnell  v.  McLean,  98  Md. 
589,  56  Atl.  830.  See  also  Electricity,  15 
Cyc.  467  et  seq. 

"24.  Establishment  and  maintenance  of  pub- 
lic markets. —  The  exclusive  privilege  vested 
in  one  pursuant  to  a  city  ordinance  and  con- 
tract predicated  thereon,  made  by  him  with  a 
city  to  furnish  the  ground,  build  thereon  a 
structure  suitable  for  a  public  market,  and 
then  operate  it  for  a  specified  period  by  rent- 
ing stalls  to  those  engaged  in  the  market 
business,  and  collecting  and  appropriating  to 
himself  the  revenues  derived  from  the  renting 
of  the  stalls,  has  been  held  to  be  a  fran- 
chise. Maestri  v.  Board  of  Assessors,  110 
La.  517,  34  So.  658.  On  the  other  hand  it 
has  been  held  that  the  right  to  maintain  a 
market-house  or  to  carry  on  the  business  of 
a  market  is  not  a  right  derived  from  the  com- 
monwealth, but  is  a  right  belonging  to  all 
citizens  alike,  and  that  a  private  company 
incorporated  for  that  business  is  a  private 
corporation  and  exercises  no  franchise  except 
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domain.^^  So  it  has  been  held  that  the  term  "franchise"  includes  the  power  of 
appointment  to  public  office,^  an  exclusive  right  of  fishing  in  a  public  river," 
patent  rights,^  although  it  has  been  held  not  to  embrace  trade-marks  ^'  or  mere 
licenses.*  Corporations  or  bodies  politic,  or  the  privileges  conferred  thereon, 
are  the  most  usual  franchises,^'  and  such  franchis'-s  are  as  varied  as  the  purposes 
for  which  corporations  are  created.^^     Tlie  right  to  exist  as  a  corporation  is  itself  a 


that  of  being  a  corporation.  Twelfth-St. 
Market  Co.  v.  Pliiladelphia,  etc.,  Terminal  R. 
Co.,  142  Pa.  St.  580,  21  Atl.  902,  989.  See 
also,  generally,  Municipal  Coepokatioits. 

25.  Eminent  domain  being  a  governmental 
prerogative  necessarily  incident  to  every  sov- 
ereignty cannot  be  exercised  by  any  citizen 
of  common  right,  and  the  privilege  of  exer- 
cising the  power  when  granted  to  an  indi- 
vidual or  corporation  is  a  franchise. 

Georgia. — Butler  v.  Thomasville,  74  Ga.  570. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Dunbar, 
95  111.  571.  See  also  Highway  Com'rs  v. 
Chicago,  etc.,  R.  Co.,  34  111.  App.  32;  Spring- 
field, etc.,  R.  Co.  V.  Peters,  8  111.  App.  300. 

Indiana. — Allen  v.  Jones,  47  Ind.  438. 

Massachusetts. —  Glover  v.  Boston,  14  Gray 
282. 

Michigan. —  Thompson  v.  Moran,  44  Mich. 
602,  7  N.  W.  180. 

Ohio. —  Knoup  v.  Piqua  Branch  State  Bank, 
1  Ohio  St.  60S. 

Pennsylvania. —  Shamokin  Valley  R.  Co.  r. 
Livermore,  47  Pa.  St.  465,  86  Am.  Dee.  552. 

United  States. —  California  v.  Central  Pac. 
H.  Co.,  127  U.  S.  1,  8  S.  Ct.  1073,  32  L.  ed. 
150. 

See  also  Eminent  Domain,  15  Cye.  567 
note  59. 

26.  Lasher  i:  People,  183  111.  226,  55 
N.  E.  663,  75  Am.  St.  Rep.  103,  47  L.  R.  A. 
802 ;  People  v.  Spring  Valley,  129  111.  169,  21 
N.  E.  843;  McGrath  v.  People,  100  111.  464; 
People  r.  Holtz,  92  111.  426;  Frey  v.  Michie, 
68  Mich.  323,  36  N.  W.  184;  Knoup  v.  Piqua 
Branch  Bank,  1  Ohio  St.  603.  Compare  Mor- 
rison V.  People,  196  111.  454,  63  N.  E.  989, 
holding  that  a  statute  conferring  upon  the 
president  of  the  county  board  power  to  ap- 
point a  civil  service  commission  did  not  con- 
fer a  franchise. 

Whether  a  public  ofEce  is  itself  a  franchise 
see,  generallv,  Opficees. 

27.  Arnold  v.  Mundy,  6  N.  J.  L.  1,  10 
Am-.  Dec.  356;  Slingerland  v.  International 
Contracting  Co.,  43  N.  Y.  App.  Div.  215,  60 
N.  Y.  Suppl.  12. 

28.  Reg.  ;;.  Halifax  County  Ct.  Judge, 
[1891]  2  Q.  B.  263,  60  L.  J.  Q.  B.  550,  65 
L.  T.  Rep.  N.  S.  104,  39  Wkly.  Rep.  545. 
See  also  Maginn  v.  Bassford,  196  111.  266,  63 
N.  E.  068. 

29.  Hazelton  Boiler  Co.  v.  Hazelton  Tri- 
pod Boiler  Co.,  137  111.  231,  28  N.  E.  248. 

30.  Chicago  City  R.  Co.  v.  People,  73  111. 
541. 

A  license  to  sell  liquor  has  been  held  not 
to  be  a  franchise.  People  v.  Matthews,  53 
111.  App.  305.  But  see  State  v.  Topeka,  30 
Kan.  653,  2  Pac.  587;  Miller  v.  Cora.,  112 
Ky.  404,  65  S.  W.  828;  Redden  v.  Maddox,  1 
B.  Mon.   (Ky.)   193. 

[II] 


A  license  to  practise  law  has  been  held  to 
confer  a  franchise.  In  re  Attorneys'  Oaths, 
20  Johns.   (N.  Y.)   492. 

31.  Alabama. —  Meyer  ■€.  Johnston,  53  Ala. 
237. 

California. —  Spring  Valley  Water  Works 
t'.  Schottler,  62  Cal.  69. 

Colorado. —  Londoner  r.  People,  15  Colo. 
246,  25  Pac.  183. 

Delawa/re. —  Wilmington,  etc.,  R.  Co.  v. 
Downward,   (1888)   14  Atl.  720. 

/Himoi«.— Fietsam  v.  Hay,  122  111.  293,  13 
N.  E.  501,  3  Am.  St.  Rep.  492;  People  v. 
Ridgley,  21  111.  65. 

Kentuckij. —  Louisville  Tobacco  Warehouse 
Co.  V.  Com.,  48  S.  W.  420,  20  Ky.  L.  Rep. 
1047. 

tieio  Hampshire. — Pierce  v.  Emery,  32  N.  H. 
484. 

New  York. —  Monroe  County  Sav.  Bank  v. 
Rochester,  37  N.  Y.  365 ;  People  v.  Utica  Ins. 
Co.,  15  Johns.  358,  8  Am.  Dec.  243. 

Wisconsin. —  Sellers  v.  Union  Lumbering 
Co.,  39  Wis.  525. 

32.  State  v.  -Anderson,  90  Wis.  550,  6a 
N.  W.  746. 

Banking. —  At  common  law  the  right  to  re- 
ceive money  on  general  or  special  deposit,  to 
lend  money  on  securities,  to  discount  or  pur- 
chase bills,  notes,  or  other  evidences  of  in- 
debtedness, is  not  a  franchise,  since  no  legis- 
lative authority  is  necessary  to  authorize  a 
person  or  partnership  to  engage  in  this  kind 
of  business.  International  Trust  Co.  r. 
American  L.  &  T.  Co.,  62  Minn.  501,  65  N.  W. 
78,  632;  State  V.  Scougal,  3  S.  D.  55,  51 
N.  W.  858,  44  Am.  St.  Rep^  756,  15  L.  R.  A. 
477;  Atigusta  Bank  v.  Earle.  13  Pet.  (U.  S.) 
519,  10  ii.  ed.  274.  See  State  v.  Stebbins,  1 
Stew.  (Ala.)  299.  And  see  Banks  and 
Bankino,  5  Cye.  433  note  13.  Compare  Mil- 
hau  V.  Sharp,  27  N.  Y.  611,  84  Am.  Dec.  314. 
But  the  power  or  privilege  of  a  bank  to  issue 
notes  to  circulate  as  money  is  a  franchise. 
International  Trust  Co.  v.  American  L.  &  T. 
Co.,  62  Minn.  501,  65  N.  W.  78,  632;  Atty.- 
Gen.  V.  New  York,  3  Duer  (N.  Y.)  119:  Dear- 
born V.  Northwestern  Sav.  Bank,  42  Ohio  St. 
617,  51  Am.  Rep.  851;  State  v.  Scougal,  3 
S.  D.  55,  51  N.  W.  858,  44  Am.  St.  Rep.  756, 
15  L.  R.  A.  477. 

Power  of  the  legislature  to  make  banking 
an  exclusive  corporate  franchise  see  Banks 
AND  Banking,  5  Cye.  433  note  14.  See  also 
Curtis  V.  Leavitt,  15  N.  Y.  9;  Myers  v.  Man- 
hattan Bank,  20  Ohio  283. 

Insurance. —  It  has  been  held,  under  statute 
in  New  York,  that  the  business  of  insurance 
is  one  dependent  upon  the  exercise  of  a  fran- 
chise. People  V.  Loew,  19  Misc.  (N.  Y. )  248, 
44  N.  Y.  Suppl.  42.  See  also,  generally,. 
Insubance. 
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franchise,^'  and  in  addition  to  this  the  different  powers  and  privileges  wliich 
may  be  exercised  by  the  corporation  are  as  a  general  rule  also  franchises  ;  ^*  but  a 
corporation  may  possess  powers  which  are  not  strictly  franchises,  such  for  instance 


The  right  and  privilege  granted  to  a  for- 
eign insurance  company  of  carrying  on  ita 
business  within  the  state  is  a  franchise. 
Northwestern  Mut.  L.  Ins.  Co.  v.  Lewis,  etc., 
County.  28  Mont.  484,  72  Pac.  982,  98  Am. 
St.  Rep.  572;  State  v.  Ackerman,  51  Ohio  St. 
163,  37  N.  E.  828,  24  L.  R.  A.  298.  See  also, 
generalljr,  Insurance. 

The  right  to  exercise  municipal  powers  and 
privileges  conferred  by  the  legislature  upon  a 
city  is  a  franchise.  People  v.  Spring  Valley, 
129  111.  169,  21  N.  E.  843;  Thompson  v. 
Moran,  44  Mich.  602,  7  N.  W.  180  (holding 
that  the  right  of  a  city  to  take  possession  of, 
and  improve  as  a  public  park,  lands  lying 
outside  of  its  limits,  comes  only  by  sovereign 
grant,  and  so  far  as  concerns  the  city  is  a, 
public  franchise)  ;  Pierce  t.  Emery,  32  N.  H. 
484.     See  also,  generally,  Municipal  Coepo- 

EATIONS. 

So  where  the  legal  existence  of  a  drainage 
district  as  a^  corporation,  and  its  right  through 
its  commissioners  to  enjoy  and  exercise  the 
franchises,  powers,  and  privileges  which  the 
statutes  give  corporations  of  that  character, 
is  in  issue,  a  franchise  is  involved.  People  v. 
Cooper,  139  111.  461,  29  N.  E.  872. 

Membership  in  club  or  society. —  The  right 
of  membership  in  an  incorporated  club  or 
benevolent  society  has  been  held  to  be  a 
franchise.  Thompson  v.  Tammany  Soc,  17 
Hun  (N.  Y.)  305;  Evans  v.  Philadelphia 
Club,  30  Pa.  St.  107.  And  the  same  has  been 
held  of  membership  in  an  incorporated  medi- 
cal society.  State  v.  Georgia  Medical  Soc,  38 
Ga.  608,  95  Am.  Dee.  408;  People  v.  Erie 
County  Medical  Soc,  32  N.  Y.  187  [affirmmg 
24  Barb.  570].  In  Illinois,  however,  it  has 
been  held  that  the  right  to  membership  in  a 
board  of  trade  is  not  a  franchise  within  the 
meaning  of  the  constitution  and  statutes  of 
that  state.  Chicago  Bd.  of  Trade  v.  People, 
91  111.  80.  But  in  Chicago,  etc,  R.  Co.  r. 
Dunbar,  95  111.  571,  575,  it  was  said:  "In 
ita  broad  and  popular  sense  it  [the  word 
franchise]  embraces  .  .  .  the  right  to  mem- 
bership in  voluntary  associations  or  corpora- 
tions." 

The  power  of  educational  corporations  to 
appoint  tutors  and  professors  has  been  held 
to  be  a  franchise.  People  v.  Geneva  College, 
5  Wend.   (N.  Y.)   211. 

33.  California. —  Spring  Valley  Water 
Works  V.  Schottler,  62  Cal.  69. 

Colorado. —  Iron  Silver  Min.  Co.  v.  Cowie, 
31  Colo.  450,  72  Pac.  1067. 

Zniraois.— People  v.  Cooper,  139  111.  461,  29 
N  E  872;  Hazelton  Boiler  Co.  v.  Hazelton 
Tripod  Boiler  Co.,  137  111.  231,  28  N.  E.  248; 
People  V.  Spring  Valley,  129  111.  169,  21  N.  E. 
843;  People  t'.  O'Hair,  128  111.  20,  21  N.  E. 
211;  Drummond  Tobacco  Co.  v.  Randle,  114 
111.  412,  2  N.  E.  536;  St.  Louis,  etc..  Coal, 
etc.,  Min.  Co.  v.  Edwards,  103  111.  472. 

Iowa. —  Cedar  Rapids  Water  Co.  ■;;.  Cedar 
Kapids,  118  Iowa  234,  91  N.  W.  1081.  Gom- 
[92] 


pare  Young  r.  Webster  City,  etc.,  R.  Co.,  75 
Iowa  140,  39  N.  W.  234. 

Kentucky. —  Louisville  Tobacco  Warehouse 
Co.  x>.  Com.,  48  S.  W.  420,  20  Ky.  L.  Rep. 
1047. 

'Neio  Hampshire. —  Pierce  v.  Emery,  32 
N.  H.  484. 

New  York. —  People  v.  State  Bd.  Tax 
Com'rs,  174  N.  Y.  417,  67  N.  E.  69;  Atty.- 
Gen.  V.  New  York,  3  Duer  119. 

Pennsylvania. —  Twelfth-St.  Market  Co.  c. 
Philadelphia,  etc.,  R.  Co.,  142  Pa.  St.  580,  21 
Atl.  902,  989. 

South  Dakota. —  State  r.  Scougal,  3  S.  D. 
55,  51  N.  W.  858,  44  Am.  St.  Rep.  756,  15 
L.  R.  A.  477. 

Texas. —  State  v.  Austin,  etc.,  R.  Co.,  94 
Tex.  530,  62  S.  W.  1050. 

Virginia. —  Tuekahoe  Canal  Co.  v.  Tueka- 
hoe,  etc,  R.  Co.,  11  Leigh  42,  36  Am.  Dec 
374. 

United  States. —  Central  Pac.  R.  Co.  v.  Peo- 
ple, 162  U.  S.  91,  16  S.  Ct.  766,  40  L.  ed. 
903;  California  v.  Central  Pac.  R.  Co.,  127 
U.  S.  1,  41,  8  S.  Ct.  1073,  32  L.  ed.  150,  where 
it  is  said :  "  Corporate  capacity  is  a  fran- 
chise." 

Compare  Knoup  v.  Piqua  Branch  State 
Bank,  1  Ohio  St.  603,  613,  where  it  is  said: 
"  The  right  to  be  a  corporation  has  some- 
times been  called  a  franchise,  but  this  is  a 
misapplication  of  terms.  The  right  to  create 
a  corporation,  assuredly,  is  a  franchise." 

Right  to  form  corporation  under  general 
corporation  laws.— In  State  v.  Western  Irri- 
gating Canal  Co.,  40  Kan.  96,  99,  19  Pac.  349, 
10  Am.  St.  Rep.  166,  it  is  said:  "What  is 
called  '  the  franchise  of  forming  a  corpora- 
tion,' is  really  but  an  exemption  from  the 
general  rule  of  the  common  law  prohibiting 
the  formation  of  corporations.  All  persons  in 
this  state  have  now  the  right  of  forming  cor- 
porate associations  upon  complying  with  the 
simple  formalities  prescribed  by  the  statute. 
The  right  of  forming  a  corporation,  and  of 
acting  in  a  corporate  capacity  under  the  gen- 
eral incorporation  laws,  can  be  called  a  fran- 
chise only  in  the  sense  in  which  the  right  of 
forming  a  limited  partnership,  or  of  executing 
a  conveyance  of  land  by  deed,  is  a  franchise. 
(2  Morawetz  Priv.  Corp.  §  923)." 

34.  California. — Spring  Valley  Water  Works 
V.  Schottler,  62  Cal.  69. 

Colorado. —  Arapahoe  County  v.  Rocky^ 
Mountain  News  Printing  Co.,  15  Colo.  App. 
189,  61  Pac  494. 

Connecticut. — Bridgeport  v.  New  York,  etc., 
R.  Co.,  36  Conn.  255,  266,  4  Am.  Rep.  63, 
where  it  is  said :  "  The  better  opiJiion,  de- 
duced from  the  authorities,  seems  to  be  that 
it  [the  term  '  franchise ']  consists  of  the  en- 
tire privileges  embraced  in  and  constituting 
the  grant." 

Illinois. —  Hazelton  Boiler  Co.  v.  Hazelton 
Tripod  Boiler  Co.,  137  111.  231,  28  N.  E. 
248. 
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as  powers  whicli  belong  to  individuals  by  common  right,'^  or  railroad  privileges 
and  immunities  of  a  personal  and  tempor&rj  character.^'  The  franchise  of  being 
a  corporation  belongs  to  the  corporators,  while  the  powers  and  privileges  vested 
in  and  to  be  exercised  by  the  corporate  body  as  such  are  the  franchises  of  the 


Iowa. —  Cedar  Rapids  Water  Co.  v.  Cedar 
Rapids,  118  Iowa  234,  91  N.  W.  1081. 

'New  Hampshire. — Pierce  v.  Emery,  32  N.  H. 
484. 

New  Jersey. — ^Lumberville  Delaware  Bridge 
Co.  r.  State  Bd.  of  Assessors,  55  N.  J.  L.  529, 
26  Atl.  711,  25  L.  E.  A.  134;  State  Bd.  of 
Assessors  v.  Central  E.  Co.,  48  N.  J.  L.  146,  4 
Atl.  578. 

New  York. — People  r.  State  Bd.  Tax  Com'rs, 
174  N.  Y.  417,  67  N.  E.  69;  Atty.-Gen.  v.  New 
York,  3  Duer  119. 

Vermont. —  Miller  v.  Rutland,  etc.,  R.  Co., 
36  Vt.  452. 

Wisconsin. —  Sellers  v.  Union  Liunbering 
Co.,  39  Wis.  525. 

United  States. —  Memphis,  etc.,  R.  Co.  v. 
Berry,  112  U.  S.  609,  619,  5  S.  Ct.  299,  28 
L.  ed.  837  ( where  it  is  said :  "  The  essential 
properties  of  corporate  existence  are  quite 
distinct  from  the  franchises  of  the  corpora- 
tion") ;  Atlantic,  etc.,  R.  Co.  t:  Georgia,  98 
U.  S.  359,  25  L.  ed.  185;  Central  Trust  Co. 
V.  Western  North  Carolina  R.  Co.,  89  Fed. 
24,  31  (where  it  is  said:  "A  franchise  to  be 
a  corporation  is  distinct  from  a  franchise, 
as  a  corporation,  to  maintain  and  operate  a 
railroad");  Buchanan  v.  Knoxville,  etc.,  R. 
Co.,  71  Fed.  324,  18  C.  C.  A.  122. 

A  corporate  right  to  select  and  acquire  land 
for  the  authorized  purposes  of  the  corpora- 
tion is  a  franchise.  Turnpike  Road  v.  Balti- 
more, etc.,  R.  Co.,  81  Md.  247,  31  Atl.  854; 
Chesapeake,  etc..  Canal  Co.  v.  Baltimore,  etc., 
R.  Co.,  4  Gill  &  J.   (Md.)    1. 

General  and  special  franchises  distinguished. 
-:- "  There  is  a  marked  distinction  between 
a  franchise  which  is  essential  to  the  creation 
and  continued  existence  of  a  corporation  — 
a  right  to  exist  as  an  artificial  being  —  a 
right  conferred  by  the  sovereignty  of  the 
state  —  and  those  rights  subsidiary  in  their 
nature  by  which  the  corporation  obtains 
privileges  of  more  or  less  value,  to  the  en- 
joyment of  which  corporate  existence  is  not 
a  prerequisite."  State  v.  Topeka  Water  Co., 
61  Kan.  547,  558,  60  Pac.  337.  In  People  v. 
State  Bd.  Tax  Com'rs,  174  N.  Y.  417,  435,  67 
N.  E.  69,  it  is  said:  "The  general  fran- 
chise of  a  corporation  is  its  right  to  live  and 
do  business  by  the  exercise  of  the  corporate 
powers  granted  by  the  state.  The  general 
franchise  of  a  street  railroad  company,  for 
instance,  is  the  special  privilege  conferred 
by  the  state  upon  a  certain  number  of  per- 
sons knovm  as  the  corporators  to  become  a 
street  railroad  corporation  and  to  construct 
and  operate  a  street  railroad  upon  certain 
conditions.  Such  a  franchise,  however,  gives 
the  corporation  no  right  to  do  anything  in 
the  public  highways  without  special  author- 
ity from  the  state,  or  some  municipal  officer 
or  body  acting  imder  its  authority.  When 
a  right  of  way  over  a  public  street  is  granted 


to  such  a  corporation,  with  leave  to  con- 
struct and  operate  a  street  railway  thereon, 
the  privilege  is  known  as  a  special  franchise, 
or  the  right  to  do  something  in  the  public 
highway,  which,  except  for  the  grant,  would 
be  a  trespass." 

The  word  "  franchise "  is  generic,  covering 
all  tne  rights  granted  a,  corporation  by  the 
legislature,  and  it  is  too  narrow  a  definition 
of  the  word  to  hold  that  it  means  only  the 
right  to  be  a  corporation.  Wilmington  City 
R.  Co.  V.  Wilmington,  etc.,  E,.  Co.,  (Del, 
1900)  46  Atl.  12;  State  v.  Berry,  52  N.  J.  L. 
308,  19  Atl.  665;  Atlantic,  etc.,  R.  Co.  v. 
Georgia,  98  U.  S.  359,  25  L.  ed.  185. 

Franchises  acquired  subsequent  to  organiza- 
tion of  corporation. —  In  State  v.  Portage 
City  Water  Co.,  107  Wis.  441,  446,  83  N.  W. 
697,  it  was  held  that  a  franchise  granted  to 
an  organized  corporation  is  not^  strictly  a 
corporate  franchise.  The  court  said :  "  Much 
confusion  often  happens  from  a  failure  to 
distinguish  between  those  franchises  that  are 
corporate  in  a  strict  legal  sense  and  not 
really  property  of  the  corporation,  and  fran- 
chises acquired  by  a  corporation  after  cor- 
porate existence  commenced,  that  it  may 
part  with  if  they  be  assignable,  or  be  de- 
prived of  without  corporate  existence  being 
affected,  and  which  may  survive  the  death  of 
the  corporation." 

35.  International  Trust  Co.  v.  American 
L.  &  T.  Co.,  62  Minn.  501,  65  N.  W.  78,  632; 
State  V.  Minnesota  Thresher  Mfg.  Co.,  40 
Minn.  213,  41  N.  W.  1020,  3  L.  R.  A.  510; 
Twelfth-St.  Market  Co.  v.  Philadelphia,  etc., 
E.  Co.,  142  Pa.  St.  580,  21  Atl.  902,  989; 
State  V.  Scougal,  3  S.  D.  55,  51  N.  W.  858, 
44  Am.  St.  Rep.  756,  15  L.  R.  A.  477.  See 
also  State  v.  Boston,  etc.,  R.  Co.,  25  Vt.  433, 
442,  where  the  court,  however,  said:  "All 
the  functions  of  a  corporation  are,  in  one 
sense,  franchises."  Compare  People  v.  Geneva 
College,  5  Wend.    (N.  Y.)   211. 

36.  As  applied  to  railroad  corporations  the 
term'  "  franchises  "  employed  in  a  mortgage 
by  the  railroad  company  has  been  held  not 
to  be  synonymous  with  "  rights,  privileges 
and  franchises,"  "  rights,  powers  and  privi- 
leges," and  the  like,  but  to  signify  rights  or 
privileges  which  are  essential  to  the  opera- 
tion of  the  corporation,  and  without,  which  its 
roads  and  works  would  be  of  little  value, — • 
such  as  the  franchise  to  run  cars,  to  take  toll, 
to  appropriate  earth  and  gravel  for  the  bed 
of  its  road,  or  water  for  its  engines,  and  the 
like.  East  Tennessee,  etc.,  R.  Co.  v.  Hamblen 
County,  102  U.  S.  273,  26  L.  ed.  152;  Morgan 
V.  Louisiana,  93  U.  S.  217,  23  L.  ed.  860. 
See  also  State  v.  Maine  Cent.  R.  Co.,  66  Me. 
488;  Baltimore,  etc.,  R.  Co.  v.  Ocean  City,  89 
Md.  89,  42  Atl.  922;  Denison,  etc.,  R.  Co.  v. 
St.  Louis  Southwestern  R.  Co.,  30  Tex.  Civ. 
App.  474,  72  S.  W.  201;  New  Orleans,  etc.. 
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corporation.''    While  franchises  are  usually  conferred  on  corporations,  they  are 
not  essentially  corporate.^ 

III.  Creation  and  source. 

A.  Necessity  of  Government  Grant.  It  is  essential  to  the  character  of  a 
franchise  that  it  should  be  a  grant  from  a  sovereign  power.^"  A  franchise  may, 
however,  in  some  cases,  be  held  by  prescription  which  presupposes  a  grant.^° 

B.  Construction  of  Grant.  The  grant  of  a  franchise,  in  so  far  as  it  is 
ambiguous,  is  to  be  strictly  construed  against  the  grantee  and  in  favor  of  the 
public,  and  nothing  will  pass  unless  it  is  granted  in  clear  and  explicit  terms.*' 


E.  Co.  V.  Delamore,  114  U.  S.  501,  5  S.  Ct. 
1009,  29  L.  ed.  244. 

37.  Londoner  v.  People,  15  Colo.  246,  25 
Pac.  183;  Fietsam  v.  Hay,  122  111.  293,  13 
N.  E.  501,  3  Am.  St.  Rep.  492;  Cedar  Rapids 
Water  Co.  v.  Cedar  Rapids,  118  Iowa  234, 
91  N.  W.  1081;  Memphis,  etc.,  R.  Co.  v. 
Berry,  112  U.  S.  609,  5  S.  Ct.  299,  28  L.  ed. 
837. '  See  also  Gorpoeations,  10  Cye.  1086. 

38.  Minnesota. —  Brady  v.  Moulton,  61 
Minn.  185,  63  N.  W.  489. 

Vermont. —  Middlebury  Bank  f.  Edgerton, 
30  Vt.  182. 

West  Virginia. — ^Watson  v.  Fairmount,  etc., 
R.  Co.,  49  W.  Va.  528,  39  S.  E.  193. 

Wisconsin. —  Black  River  Imp.  Co.  v.  Hol- 
way,  87  Wis.  584,  59  N.  W.  126;  Atty.-Gen. 
V.  Chicago,  etc.,  R.  Co.,  35  Wis.  425. 

United  States. — -Memphis,  etc.,  R.  Co.  v. 
Berry,  112  U.  S.  609,  619,  5  S.  Ct.  299,  28 
L.  ed.  837,  where  it  is  said:  "All  the  fran- 
chises necessary  or  important  to  the  bene- 
ficial use  of  the  railroad  could  as  well  be 
exercised  by  natural  persons." 

39.  California. —  Ex  p.  Henshaw,  73  Cal. 
486,  15  Pac.  110;  Truckee,  etc..  Turnpike 
Road  Co.  V.  Campbell,  44  Cal.  89;  Cali- 
fornia State  Tel.  Co.  v.  Alta  Tel.  Co.,  22  Cal. 
398. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Denver 
City  R.  Co.,  2  Colo.  673. 

Illinois.—  Lasher  v.  People,  183  111.  226,  55 
N.  E.  663,  75  Am.  St.  Rep.  103,  47  L.  R.  A. 
802;  Belleville  v.  Citizens'  Horse  R.  Co.,  152 
111.  171,  38  N.  E.  584,  26  L.  R.  A.  681;  Chi- 
cago, etc.,  R.  Co.  f.  Dunbar,  95  HI.  571; 
Chicago  Bd.  of  Trade  v.  People,  91  111.  80; 
Chicago  City  R.  Co.  v.  People,  73  HI.  541; 
People  V.  Ridgley,  21  111.  65,  69  (where  it  was 
said :  "  There  must  be  some  parting  of  pre- 
rogative belonging  to  a  king,  or  to  the  peo- 
ple, under  our  system,  that  can  constitute 
a  franchise");  Cain  v.  Wyoming,  104  111. 
App.  538. 

Maryland. — Purnell  v.  McLane,  98  Md.  589, 
594,  56  Atl.  830,  where  it  is  said:  "The 
right  to  a  franchise  is  no  more  to  be  pre- 
sumed, than  the  exemption  from  taxation, 
and  therefore  every  assertion  of  such  right 
must,  to  be  efficacious,  be  distinctly  supported 
by  clear  and  unambiguous  legislative  enact- 
ment." 

Minnesota. —  State  v.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  213,  41  N.  W.  1020,  3 
L.  R.  A.  510;  Blake  v.  Winona,  etc.,  R.  Co., 
19  Minn.  418,  18  Am.  Kep.  345. 


Missouri. —  State  v.  Weatherby,  45  Mo.  17. 

Neiv  York. —  Southampton  v.  Jessup,  162 
N.  Y.  122,  56  N.  E.  538;  Greenwood  Lake, 
etc.,  Co.  V.  New  York,  etc.,  R.  Co.,  134  N.  Y. 
435,  31  N.  E.  874;  Atty.-Gen.  v.  New  York,  3 
Duer  119. 

Pennsylvania. —  Twelfth-St.  Market  Co.  v. 
Philadelphia,  etc.,  R.  Co.,  142  Pa.  St.  580,  21 
Atl.  902,  989. 

West  Virginia. — Watson  v.  Fairmount,  etc., 
R.  Co.,  49  W.  Va.  528,  39  S.  E.  193. 

Wisconsin. —  State  v.  Portage  City  Water 
Co.,  107  Wis.  441,  83  N.  W.  697;  Sellers  v. 
Union  Lumbering  Co.,  39  Wis.  525. 

United  States. —  People's  Pass.  R.  Co.  v. 
Memphis  City  R.  Co.,  10  Wall.  38,  19  L.  ed. 
844;  Woods  v.  Lawrence  County,  1  Black 
386,  17  L.  ed.  122;  Augusta  Bank  v.  Earle, 
13  Pet.  519,  10  L.  ed.  274;  Western  Union 
Tel.  Co.  V.  Norman,  77  Fed.  13. 

See  23  Cent.  Dig.  tit.  "  Franchises,"  §  1. 

The  fact  that  a  party  is  a  corporation  with 
the  right  to  exercise  corporate  powers  does 
not  establish  the  right  to  a  special  franchise. 
Schierhold  v.  North  Beach,  etc.,  R.  Co.,  40 
Cal.  447. 

40.  2  Blackstone  Comm.  37;  1  Stephen 
Comm.  (14th  ed.)  404.  See  Metropolitan 
City  R.  Co.  V.  Chicago,  etc.,  R.  Co.,  87  111. 
317;  Chicago  City  R.  Co.  v.  People,  73  111. 
541;  People  v.  Utica  Ins.  Co.,  15  Johns. 
(N.  Y.)  358,  8  Am.  Dec.  243;  Sellers  f.  Union 
Lumbering  Co.,  39  Wis.  525.  And  see  CoR- 
POEATIONS,  10  Cyc.  235,  236;  Fekbies,  ante, 
p.  491. 

41.  California. —  Powell  v.  Maguire,  43  Cal. 
11;  Schierhold  v.  North  Beach,  etc.,  R.  Co., 
40  Cal.  447 ;  Bartram  v.  Central  Turnpike 
Co.,  25  Cal.  283. 

Connecticut. — Hartford  Bridge  Co.  v.  Union 
Ferry  Co.,  29  Conn.  210;  Talcott  Mountain 
Turnpike  Co.  v.  Marshall,  11  Conn.  185. 

Georgia. —  Shorter  v.  Smith,  9  Ga.  517; 
McLeod  V.  Burroughs,  9  Ga.  213. 

Illinois. —  Mills  v.  St.  Clair  County,  7  111. 
197. 

Indiama. —  Indianapolis  Cable  St.  R.  Co.  v. 
Citizens'  St.  R.  Co.,  127  Ind.  369,  24  N.  E. 
1054,  26  N.  E.  893,  8  L.  R.  A.  539. 

Iowa. —  Miners'  Bank  v.  U.  S.,  1  Greene 
553. 

MaAne. —  Rockland  Water  Co.  v.  Camden, 
etc..  Water  Co.,  80  Me.  544,  15  Atl.  785,  I 
L.  R.  A.  388. 

Maryland. — Purnell  v.  McLane,  98  Md.  589, 
56  Atl.  830. 
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C.  Deleg-ation  of  Power  to  Grant  Franchises — l.  In  General.    It  has 

been  said  to  be  doubtful  whether  the  legislative  department  can  grant  to  any 
other  body  or  authority  the  power  to  grant  franchises.*^ 

2.  Grant  by  Municipality.  Accordingly  some  of  the  authorities  lay  down  the 
rule  that  a  municipal  corporation  cannot  confer  a  franchise,^  grants  of  privileges 
by  municipalities  being  regarded  by  some  of  the  courts  as  mere  licenses  ^  or  con- 
tracts.*^ On  the  other  hand  it  is  held  in  some  cases  tliat  the  state  may  indirectly 
grant  franchises,  acting  through  tlie  agency  of  a  municipality.*' 

D.  Certainty  of  Grantee.  Like  every  other  kind  of  property,  a  franchise 
must  have  a  certain  owner  ;  it  can  exist  only  by  grant,  and  a  certain  grantee  is 
essential  to  a  grant.*^ 

IV.    NATURE  AND  INCIDENTS. 
A.  In   General.     A   franchise   has   the  legal  character  of  property  or  an 
estate,  and  is  usually  classed  as  an  incorporeal  hereditament.**     But  the   pro- 


Neiraska. —  Lincoln  St.  E.  Co.  v.  Lincoln, 
61  Nebr.  109,  84  N.  W.  802. 

Nevada. —  State  (;.  Dayton,  etc..  Toll  Road 
Co.,  10  Nev.  155;  Lake  v.  Virginia,  etc.,  R. 
Co.,  7  Nev.  294. 

New  York. —  Southampton  v.  Jessup,  173 
N.  Y.  84,  65  N.  E.  949;  New  York  v.  Man- 
hattan R.  Co.,  143  N.  Y.  1,  37  N.  E.  494. 

Tennessee. —  Clarksville,  etc..  Turnpike  Co. 
V.  Montgomery  County,  100  Tenn.  417,  45 
S.  W.  345,  58  L.  R.  A.  155;  Memphis  Gayoso 
Gas  Co.  V.  Williamson,  9  Heisk.  314. 

Texas. —  East  Line,  etc.,  R.  Co.  v.  Rush- 
ing, 69  Tex.  306,  6  S.  W.  834. 

Virginia. —  Tuckahoe  Canal  Co.  v.  Tucka- 
hoe,  etc.,  E.  Co.,  11  Leigh  42,  36  Am.  Dec. 
374. 

United  States. —  Covington,  etc.,  Turnpike 
Road  Co.  V.  Sandford,  164  U.  S.  578,  17 
S.  Ct.  198.  41  L.  ed.  560 ;  Oregon  R.,  etc.,  R. 
Co.  V.  Oregonian  R.  Co.,  130  U.  S.  1,  9  S.  Ct. 
409,  32  L.  ed.  837;  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  420,  9  L.  ed.  773, 
938;  Helena  r.  Helena  Waterworks  Co.,  122 
Fed.  1,  58  C.  C.  A.  381;  Griffing  v.  Gibb,  11 
Fed.  Cas.  No.  5,819,  McAll.  212  [reversed 
on  another  point  in  2  Black  519,  17  L.  ed. 
353]  ;  Union  Pac.  R.  Co.  v.  V.  S.,  10  Ct.  CI. 
548. 

England. —  Stourbridge  Canal  v.  Wheeley, 
2  B.  &  Ad.  792,  22  E.  C.  L.  333. 

See  23  Cent.  Dig.  tit.  "Franchises,"  §  2. 
And  see  Coepoeations,  10  Cye.  195  note  54 
et  seq.,  1088. 

42.  Denver,  etc.,  R.  Co.  v.  Denver  City  R. 
Co.,  2  Colo.  673;  People's  Pass.  R.  Co.  v. 
Memphis  City  R.  Co.,  10  Wall.  (U.  S.)  38, 
19  L.  ed.  844. 

43.  Denver,  etc.,  R.  Co.  v.  Denver  City  R. 
Co.,  2  Colo.  673;  Lasher  v.  People,  183  111. 
226,  55  N.  E.  663,  75  Am.  St.  Rep.  103,  47 
L.  R.  A.  802;  Metropolitan  City  R.  Co.  v. 
Chicago  West  Div.  R.  Co.,  87  111.  317;  Chi- 
cago City  R.  Co.  V.  People,  73  111.  541 ;  Cain 
V.  Wyoming,  104  111.  App.  538;  People's 
Pass.  R.  Co.  V.  Memphis  City  R.  Co.,  10 
Wall.  (U.  S.)  38,  19  L.  ed.  844.  See  Lincoln 
St.  R.  Co.  r.  Lincoln,  61  Nebr.  109,  84  N.  W. 
802.  And  see  Corpoeations,  10  Cyc.  1086 
note  65 ;  and,  generally.  Municipal  Coepoba- 
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44.  Chicago  City  R.  Co.  v.  People,  73  111. 
541;  People  v.  Detroit  Mut.  Gaslight  Co.,  38 
Mich.  154. 

45.  Chicago  Municipal  Gas  Light,  etc.,  Co. 
V.  Lake,  130  111.  42,  22  N.  E.  616  (holding 
that  the  privilege  of  the  use  of  the  public 
streets  of  a  city  or  town,  when  granted  by  or- 
dinance, is  not  always  a  mere  license  and 
revocable  at  the  pleasure  of  the  municipality 
granting  it,  for  if  the  grant  is  for  an  ade- 
quate consideration  and  is  accepted  by  the 
grantee,  then  the  ordinance  ceases  to  be  a 
mere  license  and  becomes  a  valid  and  binding- 
contract)  ;  People  V.  Detroit  Mut.  Gaslight 
Co.,  38  Mich.  154;  Commercial  Electric  Light, 
etc.,  Co.  V.  Tacoma,  17  Wash.  661,  50  Pac. 
592.  See  also  People's  Pass.  R.  Co.  v.  Mem- 
phis City  R.  Co.,  10  Wall.  (U.  S.)  38,  19. 
L.  ed.  844. 

46.  Alabama. —  Mobile  v.  Louisville,  etc.» 
R.  Co.,  84  Ala.  115,  4  So.  106,  5  Am.  St.  Rep. 
342. 

California. —  Truckee,  etc..  Turnpike  Road 
Co.  V.  Campbell,  44  Cal.  89,  grant  by  board 
of  county  supervisors. 

Maryland. —  See  Purnell  v.  McLane,  98  Md. 
589,  56  Atl.  830. 

Missouri. —  State  v.  East  Fifth  St.  R.  Co., 
140  Mo.  539,  41  S.  W.  955,  62  Am.  St.  Rep. 
742,  38  L.  R.  A.  218. 

Ohio. —  State  v.  Cincinnati  Gas  Light,  etc.,. 
Co.,  18  Ohio  St.  262. 

Wisconsin. —  State  v.  Portage  City  Water 
Co.,  107  Wis.  441,  83  N.  W.  697;  Wright  v.. 
Milwaukee  Electric  R.,  etc.,  Co.,  95  Wis.  29, 
69  N.  W.  791,  60  Am.  St.  Rep.  74,  36  L.  R.  A. 
47;  Ashland  v.  Wheeler,  88  Wis.  607,  60 
N.  W.  818;  State  v.  Madison  St.  R.  Co.,  72 
Wis.  612,  40  N.  W.  487,  1  L.  R.  A.  771. 

See  also  Coepoeations,  10  Cyc.  1086  note 
66. 

47.  Sellers  v.  Union  Lumbering  Co.,  39 
Wis.  525. 

48.  Alahama. —  Horst  v.  Moses,  48  Ala. 
129;  Lewis  r.  Gainesville,  7  Ala.  85. 

Arkansas. —  State  v.  Real  Estate  Bank,  5 
Ark.  595,  41  Am.  Dec.  109. 

California. —  Gregory  v.  Blanchard,  98  Cal. 
311,  33  Pac.  199;  Spring  Valley  Water  Works 
V.  Schottler,  62  Cal.  69;  People  v.  Selfridge, 
52  Cal.  331;  Oakland  R.  Co.  v.  Oakland,  etc.. 
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priety  of  classing  incorporated  franchises  among  hereditaments  has  been  ques- 
tioned by  chancellor  Kent,  since  they  have  no  inheritable  quality,  inasmuch 
as  a  corporation  in  cases  where  there  is  no  express  limitation  to  its  continuance 
by  the  charter  is  supposed  never  to  die  but  to  be  clothed  with  a  kind  of  legal 


R.-  Co.,  45  Cal.  365,  13  Am.  Rep.  181; 
Truckee,  etc..  Turnpike  Road  Co.  v.  Campbell, 
44  Cal.  89;  California  State  Tel.  Co.  v.  Alta 
Tel.  Co.,  22  Cal.  398. 

Connecticut. —  Norwich  Gas  Light  Co.  v. 
Norwich  City  Gas  Co.,  25  Conn.  19;  Enfield 
Toll  Bridge  Co.  v.  Hartford,  etc.,  R.  Co.,  17 
Conn.  40,  42  Am.  Dee.  716. 

Delaware. —  Wilmington,  etc.,  R.  Co.  v. 
Downward,   ( 1888 )   14  Atl.  720. 

District  of  Columbia. —  Alexandria  Canal, 
etc.,  Co.  V.  District  of  Columbia,  5  Maekey 
376. 

Florida. —  Gibbs  v.  Drew,  16  Fla.  147,  26 
Am.  Rep.  700. 

Georgia. —  State  v.  Georgia  Medical  Soc, 
38  Ga.  608,  95  Am.  Dec.  408. 

Illinois.— nohii  v.  Harris,  130  111.  525,  22 
N.  E.  587;  Porter  v.  Rockford,  etc.,  R.  Co., 
76  III.  561.  See  also  Maginn  v.  Bassford,  196 
111.  266,  63  N.  E.  668. 

lo^oa. —  Lippencott  v.  Allander,  27  Iowa 
460,  1  Am.  Rep.  299. 

Kayisas. —  State  v.  Topeka  Water  Co.,  61 
Kan.  547,  60  Pac.  337. 

Kentucky. —  Price  r.  Price,  6  Dana  107. 

Louisiana. —  State  v.  Morgan,  28  La.  Ann. 
482. 

Maryland. —  Jacob  Tome  Inst.  v.  Crothers, 
87  Md.  569,  40  Atl.  261.  See  also  Baltimore 
r.  Johnson,  96  Md.  737,  54  Atl.  646;  State 
V.  Philadelphia,  etc.,  R.  Co.,  45  Md.  361,  24 
Am.  Rep.  511. 

Michigan. —  Billings  v.  Breinig,  45  Mich. 
65,  7  N.  W.  722 ;  Chilvers  v.  People,  1 1  Mich. 
43.  See  also  Kitson  v.  Ann  Arbor,  26  Mich. 
325. 

Minnesota. —  State  v.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  213,  41  N.  W.  1020,  3 
L.  R.  A.  510. 

New  Hampshire. —  Piscataqua  Bridge  v. 
New  Hampshire  Bridge,  7  N.  H.  35. 

Kew  Jersey. — ^Lumberville  Delaware  Bridge 
Co.  r.  State  Bd.  of  Assessors,  55  N.  J.  t. 
529,  26  Atl.  711,  25  L.  R.  A.  134. 

New  York. —  People  v.  O'Brien,  111  N.  Y. 
1,  18  N.  E.  692,  7  Am.  St.  Rep.  684,  2  L.  R.  A. 
255;  Smith  v.  New  York,  68  N.  Y.  552; 
Monroe  County  Sav.  Bank  v.  Rochester,  37 
N.  Y.  365;  In  re  Hamilton  Ave.,  14  Barb. 
405;  Thompson  v.  People,  23  Wend.  537; 
People  f.  Utica  Ins.  Co.,  15  Johns.  358,  8  Am. 
Dec.  243. 

North  Carolina. —  Biggs  v.  Ferrell,  34 
N.  C.  1. 

Oregon. —  Hackett  v.  Wilson,  12  Oreg.  25, 
6  Pac.  652;  Montgomery  v.  Multnomah  R. 
Co.,  11  Oreg.  344,  3  Pac.  435. 

Tennessee. —  State  »;.  Staten,  6  Coldw.  233. 

Virginia. —  Phalen  r.  Com.,  1  Rob.  713; 
Tuckahoe  Canal  Co.  f.  Tuckahoe,  etc.,  R.  Co., 
11  Leigh  42,  36  Am.  Dec.  374. 

West  Virginia. —  Bellington,  etc.,  R.  Co.  V. 
Alston,  54  W.  Va.  597,  46  S.  B.  612. 


Wisconsin. —  State  v.  Anderson,  90  Wis. 
550,  63  N.  W.  746;  Chapman  Valve  Mfg.  Co. 
V.  Oconto  Water  Co.,  89  Wis.  264,  60  N.  W. 
1004,  46  Am.  St.  Rep.  830;  Pond  du  Lao 
Water  Co.  v.  Fond  du  Lac,  82  Wis.  322,  52 
N.  W.  439,  16  L.  R.  A.  581 ;  Sellers  v.  Union 
Lumbering  Co.,  39  Wis.  525. 

United  States. —  Wilmington,  etc.,  R.  Co.  v. 
Reid,  13  Wall.  264,  20  L.  ed.  568;  Veazie 
Bank  v.  Fenno,  8  Wall.  533,  19  L.  ed.  482; 
Hamilton  Mfg.  Co.  v.  Massachusetts,  6  Wall. 
632,  18  L.  ed.  904;  Provident  Sav.  Inst.  v. 
Massachusetts,  6  Wall.  611,  18  L.  ed.  907; 
Savings  Soc.  i:  Coite,  6  Wall.  594,  18  L.  ed. 
897;  Conway  v.  Taylor,  1  Black  603,  17 
L.  ed.  191;  West  River  Bridge  Co.  v.  Dix, 
6  How.  507,  12  L.  ed.  535;  Bowman  v. 
Wathen,  3  Fed.  Cas.  No.  1,740,  2  McLean 
376. 

England. —  Reg.  v.  Cambrian  R.  Co.,  L.  E. 
fi  Q.  B.  422,  40  L.  J.  Q.  B.  169,  25  L.  T.  Rep. 
N.  S.  84,  19  Wkly.  Rep.  1138. 

Whether  a  franchise  is  real  estate. — "All 
the  elementary  writers  treat  of  franchises  as 
real  property,  though  incorporeal  in  their  na- 
ture." Randolph  r.  Larned,  27  N.  J.  Eq. 
557,  561.  See  also  Enfield  Toll  Bridge  Co. 
V.  Hartford,  etc.,  R.  Co.,  17  Conn.  40,  42  Am. 
Dec.  716;  Thompson  v.  Schenectady  R.  Co., 
124  Fed.  274.  "A  franchise  may  be  con- 
sidered where  it  relates  to  real  property,  as 
real  estate."  Alexandria  Canal,  etc.,  Co.  v. 
District  of  Columbia,  5  Maekey  (D.  C.)  376, 
383.  In  Reg.  v.  Cambrian  R.  Co.,  L.  R.  6 
Q.  B.  422,  40  L.  J.  Q.  B.  169,  25  L.  T.  Rep. 
N.  S.  84,  19  Wkly.  Rep.  1138  [overruled  on 
another  point  in  Hopkins  v.  Great  Northern 
R.  Co.,  2  Q.  B.  D.  224,  46  L.  J.  Q.  B.  265,  36 
L.  T.  Rep.  N.  S.  898],  a  ferry  franchise  was 
held  to  be  "  lands  "  within  the  definition  of 
section  3  of  the  Lands  Consolidation  Act. 
To  the  same  effect  see  Great  Western  R.  Co.  v, 
Swindon,  etc..  Extension  R.  Co.,  9  App.  Cas. 
787,  48  J.  P.  821,  53  L.  J.  Ch.  1075,  51  L.  T. 
Rep.  N.  S.  798.  But  in  Gibbs  v.  Drew,  IQ 
Fla.  147,  26  Am.  Rep.  700,  franchises  were 
held  not  to  be  embraced  within  the  meaning 
of  the  terms  "  lands  or  tenements,"  in  an  act 
regulating  the  proceeding  of  unlawful  de- 
tainer. Whether  corporate  franchises  are 
real  estate  within  the  meaning  of  taxation 
laws  see,  generally.  Taxation. 

Whether  a  franchise  is  subject  to  partition. 
—  In  Rohn  v.  Harris,  130  HI.  525,  22  N.  E. 
587,  it  was  held  that  while  strictly  speaking 
a  ferry  franchise  is  not  real  estate,  it  par- 
takes so  far  of  the  nature  of  real  estate  that 
it  may  be  partitioned  in  judicial  proceedings 
instituted  therefor,  in  the  same  manner  as 
real  property.  But  in  Donelly  f.  Vanden- 
bergh,  3  Johns.  (N.  Y.)  27,  the  power  of 
proprietors  of  a  stage  road  to  partition  the 
privilege  or  franchise,  or  to  divide  the  road 
among   themselves    so    as   to   give    exclusive 
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hnmortality.^'  While  a  grant  of  a  franchise  is  in  the  nature  of  a  vested  riglit 
of  property  it  is  subject  in  most  cases  to  the  performance  of  conditions  and 
duties  on  the  part  of  the  grantee.™  Franchises  being  property  are,  Kke  other 
property,  subject  to  taxation,^^  to  the  exercise  of  tlie  power  of  eminent  domain,^* 
to  the  exercise  of  the  police  power  of  the  state,^^  and  are  entitled  to  the  same  pro- 
tection under  constitutional  guaranties  as  other  property.^*  It  is  sometimes  said 
that  a  franchise  may  be  transferred  by  sale  or  devise,  and  that  it  will  descend  to 
heirs  like  other  property ,''  and  the  weight  of  authority  seems  to  be  in  favor  of 
the  alienability  of  ferry  franchises.^*  But  as  a  general  rule  corporate  franchises 
are  not  subject  to  sale  or  transfer,^''  unless  authorized  by  statute.^^  A  franchise 
may  be  lost  by  forfeiture  ^'  or  voluntary  surrender,®'  under  proper  conditions. 


and  independent  rights  in  distinct  parcels  of 
the  road,  was  questioned. 

49.  3  Kent  Comm.  459  [cited  in  State  v. 
Anderson,  90  Wis.  550,  63  N.  W.  746]. 

50.  California. —  California  State  Tel.  Co. 
v.  Alta  Tel.  Co.,  22  Cal.  422. 

Georgia. —  Lamar  v.  McDaniel,  78  Ga.  547, 
3  S.  E.  409. 

Illinois. —  St.  Louis,  etc.,  R.  Co.  ■;;.  Balsley; 
18  111.  App.  79. 

JVetp  York. —  Beekman  v.  Third  Ave.  R.  Co., 
153  N.  Y.  144,  47  N.  E.  277;  Rhinehart  v. 
Redfield,  93  N.  Y.  App.  Div.  410,  414,  87 
N.  Y.  Suppl.  789  [aflirmed  in  179  N.  Y.  569, 
72  N.  E.  1150]  (where  it  is  said:  "The 
grant  of  a  franchise  presupposes  »  benefit  to 
the  public,  and  an  equal  right  on  the  part 
of  every  member  of  such  public,  within  the 
territory  involved,  to  participate  in  this  bene- 
fit upon  the  same  terms  and  conditions,  which 
terms  and  conditions  are  prescribed  by  the 
Statute");  Thompson  i;.  People,  23  Wend. 
537.  See  also  Rochester,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.,  44  Hun  206. 

Ohio. —  State  v.  Ackerman,  51  Ohio  St.  163, 
S7  N.  E.  828,  24  L.  R.  A.  298. 

51.  See,  generally.  Taxation. 

53.  See  Coij-stittjtional  Law,  8  Cyc.  975; 
Eminent  Domain,  15  Cyc.  607,  647,  667. 

53.  See  Constitutional  Law,  8  Cyc.  873 
note  17,  902  text  and  note  1,  974  note  84 
e(  seq. 

54.  Norwich  Gas  Light  Co.  v.  Norwich 
City  Gas  Co.,  25  Conn.  19.  See  also  CoM- 
ItEEOE,  7  Cyc.  455  note  25;  Constitutional 
Law,  8  Cvc.  786  note  78,  814  note  59,  873 
note  17,  902  note  99  et  seq.,  943  note  67, 
066  note  49  et  seq.,  975  note  86,  985  note  48, 
1138  note  9;  Eminent  Domain,  15  Cyc.  667 
note  67  et  seq. 

55.  Norwich  Gas  Light  Co.  v.  Norwich 
City  Gas  Co.,  25  Conn.  19;  Enfield  Toll 
Bridge  Co.  v.  Hartford,  etc.,  R.  Co.,  17  Conn. 
40,  42  Am.  Dee.  716. 

58.  See  Coepoeations,  10  Cyc.  1091  note 
U8;  Feeeies,  ante,  p.  491. 

57.  Randolph  v.  Larned,  27  N.  J.  Eq.  557; 
Carpenter  r.  Black  Hawk  Gold  Min.  Co.,  65 
N.  Y.  43;  Bath  Gas  Light  Co.  v.  Claffy,  26 
N.  Y.  Suppl.  287 ;  Wright  v.  Milwaukee  Elec- 
tric R.,  etc.,  Co.,  95  Wis.  29,  69  N.  W.  791, 
60  Am.  St.  Rep.  74,  36  L.  R.  A.  47;  State 
V.  Anderson,  90  Wis.  550,  63  N.  W.  746: 
Gibba  v.  Consolidated  Gas  Co.,  130  U.  S.  396. 
9  S.  Ct.  553,  32  L.  ed.  979;  Memphis,  etc.,  R. 
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Co.  V.  Berry,  112  U.  S.  609,  5  S.  Ct.  299,  28 
L.  ed.  831 ;  Branch  v.  Jessup,  106  U.  S.  468,  1 
S.  Ct.  495,  27  L.  ed.  279 ;  York,  etc.,  R.  Co.  v. 
Winans,  17  How.  (U.  S.)  30,  15  L.  ed.  27; 
McCutcheon  v.  Merz  Capsule  Co.,  71  Fed. 
787,  19,  C.  C.  A.  108,  31  L.  R.  A.  415.  See 
also  CoBPOEATioNS,  10  Cyc.  282,  1090  et  seq. ; 
and,  generally,  Raileoads. 

Sale  under  execution  see  Coepoeations,  10 
Cyc.  1094;  Executions,  17  Cyc.  947. 

Power  of  corporations  ito  mortgage  fran- 
chises see  Coepoeations,  10  Cyc.  1182  et  seq. 

Franchises  passing  under  assignments  for 
the  benefit  of  creditors  see  Coepobations,  10 
Cyc.  1240. 

Whether  franchises  pass  to  trustee  in  bank- 
ruptcy see  Bankeuptcy,  5  Cyc.  351  note  76. 

58.  A  sale  and  transfer  of  a  franchise  may 
be  authorized  by  statute.  Wright  v.  Mil- 
waukee Electric  R.,  etc.,  Co.,  95  Wis.  29,  69 
N.  W.  791,  60  Am.  St.  Rep.  74,  36  L.  R.  A. 
47 ;  ChapHian  Valve  Mfg.  Co.  v.  Oconto  Water 
Co.,  89  Wis.  264,  60  N.  W.  1004,  46  Am.  St. 
Rep.  830.  See  also  Corpoeations,  10  Cyc. 
1093  note  12. 

When  the  legislature  grants  a  franchise  to 
a  particular  person,  his  associates  and  as- 
signs, it  delegates  to  him  the  right  to  select 
the  person  thereafter  to  be  associated  with 
him  in  the  enterprise.  Powell  v.  Maguire,  43 
Cal.  11. 

Statutory  ratification  of  alienation. —  So, 
although  the  alienation  of  franchises  may  be 
unauthorized,  it  may  be  subsequently  ratiiied 
by  the  legislature.  State  v.  Centreville  Bridge 
Co.,  18  Ala.  678 ;  Shepley  v.  Atlantic,  etc.,  R. 
Co.,  55  Me.  395.  See  also  Coeporations,  10 
Cyc.  1093.  In  Carter  v.  Meuli,  122  Cal.  367, 
56  Pae.  138,  the  requirement  and  acceptance 
by  the  board  of  supervisors  of  a  bond  from 
the  assignee  of  a  toll-road  franchise,  as  owner 
of  such  franchise,  which  had  been  granted 
,by  the  board,  was  held  to  constitute  a  suffi- 
cient approval  of  the  assignment. 

59.  New  Jersey  v.  Wright,  117  U.  S.  648,  6 
S.  Ct.  907,  29  L.  ed.  1021.  See  also  Coepo- 
eations, 10  Cyc.  1087,  1272  et  seq. 

A  franchise  may  be  lost  by  non-user  in 
twenty  years  —  non-user  being  one  of  the 
common  gi'ounds  assigned  as  a  cause  of  for- 
feiture. New  Jersey  v.  Wright,  117  U.  S.  648, 
6  S.  Ct.  907,  29  L.  ed.  1021. 

60.  New  Jersey  v.  Wright,  117  U.  S.  648, 
6  S.  Ct.  907,  29  L.  ed.  1021.  See  also  Cor- 
porations, 10  Cyc.  1299  et  seq. 
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B.  Exelusiveness.  The  doctrine  has  been  laid  down  that  every  franchise 
granted  is  in  its  nature,  and  in  the  absence  of  express  provision  to  the  contrary, 
exchisive,"  except  as  against  the  government.^^  Moreover  the  term  "  franchise  " 
is  sometimes  used  to  mean  an  exclusive  right  in  the  sense  that  the  same  right 
cannot  be  granted  to  another,  without  an  invasion  of  the  franchise  of  the  first 
grantee.'^  But  it  may  be  stated  as  a  general  rule  that  while  a  franchise  may  he 
a  monopoly,**  a  monopoly  is  not  an  essential  feature  of  a  franchise.*^ 

C.  Franchise  Distinguished  From  Property  Acquired  by  Franchise. 
The  word  "  franchise  "  is  sometimes  used  to  signify  all  the  property  of  a  cor- 
poration.** But  in  a  strictly  legal  sense  the  term  "  franchise  "  does  not  embrace 
property  acquired  by  the  exercise  of  the  franchise.*' 


FRANKLINITE.  The  term  does  not  mean  the  pure  mineral  of  that  name, 
which  is  never  found  except  in  small  and  detached  specimens,  but  those  veins  or 
lodes  in  which  franklinite  predominates,  and  which  is  known  and  designated  as 
"  franklinite  ore."  ^     (See,  generallv.  Mines  and  Minerals.) 

FRANK-TENEMENT.     Freehold."^     (See,  generally,  Estates.) 

FRATER.  In  civil  law  a  Brother,^  q.  v.  (See  Cousins  German  ;  First 
Cousin.) 

FRATER  CONSANGUINEUS.     See  Feater. 


61.  Twelfth-St.  Market  Co.  v.  Philadelphia 
E.  Co.,  142  Pa.  St.  580,  590,  21  Atl.  902,  989, 
where  it  is  said:  "A  franchise  is.  ^ms  pub- 
licum and  necessarily  exclusive  in  its  nature." 

62.  New  Jersey  Southern  R.  Co.  i'.  Long 
Branch  Com'rs,  39  N.  J.  L.  28;  Jersey  City 
Gas  Co.  V.  Dwight,  29  N.  J.  Eq.  242 ;  Earitan, 
etc.,  E.  Co.  V.  Delaware,  etc.,  R.  Co.,  18  N.  J. 
Eq.  546.  Compare  Norwich  Gas  Light  Co.  v. 
Norwich  City  Gas  Co.,  25  Conn.  19. 

63.  See  California  State  Tel.  Co.  v.  Alta 
Tel.  Co.,  22  Cal.  398 ;  Chicago,  etc.,  E.  Co.  v. 
Dunbar,  95  111.  571. 

For  a  discussion  of  the  validity  of  grants  of 
exclusive  franchises  see  Constitutional  Law, 
8  Cyc.  1039 ;  and,  generally,  Monopolies. 

64.  Slingerland  v.  International  Contract- 
ing Co.,  43  N.  Y.  App.  Div.  215,  60  N.  Y. 
Suppl.  12;  Eeg.  V.  Halifax  County  Ct.  Judge, 
[1891]  1  Q.  B.  793  [affirmed  in  [1891]  2 
Q.  B.  263,  60  L.  J.  Q.  B.  550,  65  L.  T.  Eep. 
N.  S.  104,  39  Wkly.  Eep.  545].  Compare 
Knoup  V.  Piqua  Branch  State  Bank,  1  Ohio 
St.  603,  614,  where  it  is  said:  "A  monopoly 
is  not  a  franchise  —  it  is  a  thing  disfavored 
in  law;  an  abuse,  a  public  nuisance." 

65.  Chicago,  etc.,  E.  Co.  v.  Dunbar,  95  111. 
571;  Milhau  v.  Sharp,  27  N.  Y.  611,  84  Am. 
Dec.  314;  Charles  Eiver  Bridge  r.  Warren 
Bridge,  11  Pet.  (U.  S.)  420,  9  L.  ed.  773, 
938.  See  also  Bartram  v.  Central  Turnpike 
Co.,  25  Cal.  283;  Earitan,  etc.,  E.  Co.  v. 
Delaware,  etc.,  E.  Co.,  18  N.  J.  Eq.  546. 

Presumption  against  exclusive  franchises 
not  expressly  granted  see  Cobpobations,  10 
Cyc.  195. 

66.  See  Buchanan  v.  Knoxville,  etc.,  E.  Co., 
71  Fed.  324,  18  C.  C.  A.  122. 

67.  California. —  Miners'  Ditch  Co.  v.  Zel- 
lerbach,  37  Cal.  543,  99  Am.  Dec.  300. 

Connecticut. —  Bridgeport  v.  New  York,  etc., 
E.  Co..  3fi  Conn.  255,  4  Am.  Eep.  63. 

Kentucky.— Bsiiley  v.  Kentucky   Southern 


E.  Co.,  112  Ky.  424,  60  S.  W.  631,  61  S.  W. 
31,  22  Ky.  L.  Eep.  1397. 

New  York. —  Smith  v.  New  York,  68  N.  Y. 
552 :  Evangelical  Lutheran  St.  John's  Orphan 
Home  r.  Buffalo  Hydraulic  Assoc,  64  N.  Y. 
561 ;  Monroe  County  Sav.  Bank  v.  Eochester, 
37  N.  Y.  365. 

Pennsylvania. —  Shamokin  Valley  E.  Co.  v. 
Livermore,  47  Pa.  St.  465,  86  Am.  Dec.  552. 

Virginia. —  Tuckahoe  Canal  Co.  v.  Tucka- 
hoe,  etc.,  E.  Co.,  11  Leigh  42,  36  Am.  Dec. 
374. 

West  Virginia. —  Belington,  etc.,  R.  Co.  v. 
Alston,  54  W.  Va.  597,  46  S.  E.  612. 

United  States. —  Thompson  v.  Schenectady 
R.  Co.,  124  Fed.  274. 

Land  not  a  franchise. —  In  Shamokin  Val- 
ley R.  Co.  r.  Livermore,  47  Pa.  St.  465,  86 
Am.  Dec.  552,  it  was  held  that  land  in  itself 
is  not  a  franchise,  and  that  it  will  not  pass 
by  the  mortgage  of  a  railroad  company  under 
the  terms  "corporate  franchises"  and  "ap- 
purtenances." 

1.  New  Jersey  Zinc  Co.  v.  New  Jersey 
Franklinite  Co.,  '13  N.  J.  Eq.  322,  344. 

The  term  has  been  held  to  mean  zinc  and 
iron  in  chemical  combination,  and  not  prop- 
erly either  a  metal  or  an  ore.  New  Jersey 
Zinc  Co.  V.  Boston  Franklinite  Co.,  15  N.  J. 
Eq.  418,  445. 

2.  See  Hoge  v.  Hollister,  2  Tenn.  Ch.  606, 
610. 

3.  Black  L.  Diet.  See  also  Tomlin  L.  Diet. 
[quoted  in  Bridgman  v.  London  L.  Assur. 
Co.,  44  U.  C.  Q.  B.  536,  540],  where  it  is  said: 
"  Frater  Consanguineus  [is]  a  brother  by  the 
father's  side.  Frater  uterinus  [is  a.  brother] 
by  the  mother's  side.  Frater  nutricius  [is] 
sometimes  used  for  a  bastard  brother." 

"Frater  patruelis"  see  11  Cyc.  1021  note 
11  [citing  Ainsworth  Diet,  {quoted  in  Saun- 
derson  v.  Bailey,  4  Myl.  &  C.  56,  60,  18  Eng. 
Ch.  56)]. 
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FRATER  FRATRI   UTERINO   NON  SUCCEDIT   IN  HJEREDITATE  PATERNA.     A 

maxim  ineaiiiug  "  A  brother  shall  not  succeed  a  uterine  brother  in  the  paternal 
inheritance."  * 

Fraternal  association.     See  Mutual  Benefit  Instieance. 

Fraternal  insurance.  Temporary  insurance ;  insurance  from  the  matu- 
rity of  one  assessment  to  the  maturity  of  another ;  and  stipulations  to  insure 
promptitude  in  the  payment  of  the  assessments  constitute  both  the  substance  and 
the  essence  of  the  contracts  for  it.'    (See,  generally,  Mutual  Benefit  Insueance.) 

Fraternal  society.  As  defined  by  statute  any  corporation,  society  or  vol- 
untary association  organized  and  carried  on  for  the  sole  benefit  of  its  members 
and  their  beneficiaries,  and  not  for  profit,having  a  lodge  system  with  a  ritualistic 
form  of  work  and  a  representative  form  of  government,  providing  for  the  paying 
of  benefits  in  case  of  death.*    (See,  generally,  Mutual  Benefit  Insueance.) 

Fraternity.  Some  people  of  a  place  united  together,  in  respect  of  a 
mystery  and  business,  into  a  company.'  Distinguishing  "fraternity"  from 
"  corporation."  (See,  generally,  Associations  ;  Clubs  ;  Coepoeations  ;  Mutual 
Benefit  Insurance  ;  Keligious  Societies.) 

FRATER  NUTRICIUS.     See  Featee. 

FRATER  PETRUELIS.     See  Featee. 

FRATER  UTERINUS.     See  Featee. 

Fratricide.  One  who  has  killed  a  brother  or  sister ;  also  the  killing  of  a 
brother  or  sister.*     (See,  generally,  Homicide.) 

4.  Bouvier  L.  Diet,  [citing  2  Blackstone  Knickerbocker  L.  Ins.  Co.,  104  U.  S.  252,  2.')8, 
Comm.  232;  Broom  Leg.  Max.  530],  where  it  26  L.  ed.  765;  Klein  v.  New  York  L.  Ins.  Co., 
is  said:  "This  maxim  is  now  superseded  in  104  U.  S.  88,  91,  26  L.  ed.  662;  New  York  L. 
England  by  3  &  4  Wm.  IV,  c.  106,  c.  9."  Ins.  Co.  v.  Statham,  93  U.  S.  24,  30,  23  L.  ed. 

5.  M.  W.  of  A.  V.  Tevis,  117  Fed.  369,  372,  789]. 

54  C.  C.  A.  293    Iciting  Carlson  v.  Supreme  6.  Conn.  Pub.  Acts   (1895),  p.  592,  c.  255, 

Council  A.   L.  of  H.,   115   Cal.   466,  475,  47  §   1    [quoted  in  Miles  v.  Odd  Fellows'  Mut. 

Pac.  375,  35  L.  E.  A.  643;  McMahon  v.  Su-  Aid    Assoc,    76     Conn.     132,     134,    55    Atl. 

preme  Tent  K.  M.  of  W.,  151  Mo.  522,  527,  607]. 

62  S.  W.  384;  Harvey  v.  Grand  Lodge  A.  0.  7.  Coddon  v.  Eastwick,  1  Salk.  192,  193. 

U.  W.,  50  Mo.  App.  472,  479;  Thompson  v.  8.  Black  L.  Diet. 


